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NATHAN  CLIFFORD, 
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WARD  HUNT, 
New  York. 
SAMUEL  BLATCHFORD, 
New  York. 


WILLIAM  8TRONQ, 
Pennsylvania. 


Chief  Justice 
MORRISON  R.  WAITB, 
Ohio. 


Associate  JJ. 
JOSEPH  P.  BRADLEY, 

New  Jersey. 
WILLIAM  B.  WOODS, 
Georgia. 


NOAH  H.  8WAYNE, 
Ohio. 

STANLEY  MATTHEWS, 
Ohio. 


JOHN  M.  HARLAN,* 
Kentucky. 


SAMUEL  F.  MILLER, 
Iowa, 


STEPHEN  J.  FTELD.f 
California. 


President 
Buchanan 
President 
Arthur. 


President 
Grant. 
President 
Arthur. 


President 
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"Tbacher's  Distilled  Spirits," 
Thatchers.  Rockwell,  - 
Thayer,  Scovill,  Assignee,  c. 
"The  Adriatic," 
"The  Annie  Lindslev  " 
"The  Benefactor,"      -  - 
"The  Civilta  and  The  Restless," 
"The  Clara,"      -     -  - 
"The  Connecticut"  - 
"The  Connemara, 
"The  Francis  Wright," 
"The  Illinois,"     -      .  . 
"The  Mamie,"  .... 
"The  Potomac,"  - 
"The  Richmond,"      -  - 


721 
.  1188 
1008 

•  928 
187, 189 

-  655 
1087 

-  967 
810 

-  817 
408 

•  1067 
1215 

-  685 
585 

•  949 
968 

-  605 
716 

851,466 

-  699 
145 
467 


1100 


987 
1194 
818.450 


17 


Digitized  by 


Google 


XTiii 


Casks  Rbfobtkd. 


T. 

The  Sabine  p.  The  Richmond,  818, 400 

"The  Scotland,"  1001 

"The  8.  C.  Tryon,"  ....  1098 
"The  8.  8.  Osborne,"  -  -  .  608, 1065 
The  Woodland,  Fechtenbmge.  -  -  705 
Third  Nat.  Bk.  of  Chicago,  Potter,  Ext.,*  Ill 
Third  Nat  Bk.  of  Nashville,  Wilson 

County  t>.   .....  488 

Third  Nat  Bk.of  N.  Y.e.  Miners'  Nat  Bk.,  858 
Thompson,  Eilbourn  e.  877 
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United  States  e.  Dix  Island  Granite  Co.,  1005 
United  States  v.  Emholt,  ....  1077 
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Upton,  Assignee,  e.  McLaughlin,  1197 
Upton,  Assignee,  e.  Mason,  -  1069 
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Warner,  United  States,  ex  rd.,  Lincoln 

County  Ct  e. 
Warnock.  Admr.,  e.  Davie,  - 
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002 
688 
765 
807 
996 
666 


44 

686 
1087 
981 
980 
404 
789 
480 
708 
686 
1087 
800 
889 
600 

1888 
984 

1117 

1070 
887 
528 
447 

1089 
486 
666 

1177 
471 
898 
779 
881 
880 
881 
666 
608 
886 
188 
696 
69 
887 

1067 
807 
860 
178 


Whitney  c.  Cook,  660 

Whitney  v.  First  Nat  Bk.  of  Brattleboro,  812 
Whitney,  Nat  Bank  of  Genesee  e.  •  448,  661 
Whitdtt  e.  Union  Depot  &  R.  R  Co.,  -  887 
Wicke  9.  Ostrum, 


Wijjht,  Assignee,  e.  Condict, 


Wilcox  9.  Winslow, 
WUcox,  Winslow  t>.  - 
Wniey,  Strong  t>.  - 
Williams  e.  Brufly,  Admr.,  • 
Williams  9.  Claflin, 
Williams,  Ext.,  Micas  e.  • 
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Wilson  Packing  Co.  e.  Hunter,  •  1172 
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THE  DECISIONS 


OF  THE 


Supreme  Court  of  the  United  States, 


AT 


OCTOBER  TERM,  1879. 


Ex  Part*  AUGUSTUS  B.  PERRY. 

(See  8.  0, 12  Otto,  188-188.) 

Mandamus — to  inferior  court. 

L  Thto  court  cannot,  by  mandamus,  correct  the 
Jndletal  errors  committed  by  en  inferior  court  in 
the  progress  of  a  cause ;  thai  to  the  office  of  a  writ 
of  error  or  an  appeal,  and  not  of  a  writ  of  man- 


X  The  case  to  not  changed  because  the  appropri- 
ate remedy  may  involve  an  inconvenient  delay. 

[No.  9,  Oris;.] 
AryudNov.  17,  1879.   Decided  Not.  *4,  1879. 

PETITION  for  mandamu*. 
The  facts  most  clearly  appear  by  a  repro- 
duction of  the  petition  in  full  as  follows : 

7b  the  Supreme  Court  of  the  United  Statet : 

The  petition  of  Augustus  B.  Perry,  O.  H- 
Perry,  John  Moeely,  William  G.  Mosely,  Ira 
Allen  Loveioy,  George  R.  Emerson,  Calvin  G. 
Peck,  0.  W.  Oilman  and  George  W.  Sargent, 
respectfully  shows  that  your  petitioners  are 
libelants  in  a  certain  cause  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  New  York  against  the  ship  CivUta,  her 
tackle,  etc.,  and  the  steam-tug  Restless,  her  en- 
gine, etc. 

That  said  cause  was  commenced  in  the  Dis- 
trict Court  of  the  United  States  for  the  South- 
ern District  of  New  York,  by  the  filing  of  the 
Hbel  therein,  on  December  26,  1872,  and  that 
TOch  proceedings  were  thereafter  had,  that  on 
May  29, 1878,  your  petitioners  recovered  a  final 
decree  therein  against  both  vessels  for  $8,661.91. 

That,  thereafter,  said  cause  was  removed  by 
appeal  into  the.  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York, 
and  such  proceedings  were  therein  had,  that, 
on  October  26,  1877,  your  petitioners  recovered 
•  final  decree  therein  against  both  vessels  for 
111,400.90. 

That,  thereafter,  an  appeal  to  the  Supreme 
Court  of  the  United  States  was  taken  in  behalf 
of  add  ship  Civil  ta,  and  was  perfected  in  due 
form  and  season  so  as  to  operate  a&aevpertede- 
«  of  said  last  mentioned  final  decree  as  to  said 
■WpCivUta. 

That  notice  of  an  appeal  to  the  Sui  >reme 
Court  of  the  United  States  in  behalf  of  said 
steam-tug  Restless  was  served  upon  the  libel- 

Kora.— Mandamus,  wsen  w<Q  issue.  Bee  note  to 
XoQany  v.  atUtman,  15  U.  8.  <*  Wheat),  889. 
See  12  Otto 


ants*  proctors,  who  thereupon  extended  the 
time  within  which  an  appeal  might  be  taken  by 
said  tug  Restless,  and  the  time  to  so  perfect  ft 
expired  January  5,  1878,  and  no  such  appeal 
was  taken  or  security  given  to  perfect  the  same, 
and  on  March  15,  1878,  a  summary  judgment 
was  entered  and  docketed  in  favor  of  your  pe- 
titioners against  John  G.  Baker,  William  a. 
Hatch  and  Edward  P.  Hatch,  the  stipulators 
onaj>peal  to  the  circuit  court  for  the  steam-tug 

That,  thereafter,  an  appeal  to  this  court  In  be- 
half of  said  tug  was  filed,  and  a  bond  or  secu- 
rity on  said  appeal  was  filed  on  behalf  of  said 
steam-tug  Restless,  and  thereafter,  during  the 
month  of  September,  1878,  a  motion  was  made 
in  said  cause  in  the  Supreme  Court  of  the 
United  States  on  behalf  of  said  steam-tug  Rest- 
less, which  said  motion,  though  in  form  for  a 
writ  of  prohibition,  was,  by  consent  of  all  par- 
ties, turned  into  a  motion  for  a  stay  of  proceed- 
ings on  the  judgment  against  said  iteam-tug 
Restless. 

That  said  motion  was  heard  upoE  -be  petition 
of  John  O.  Baker  and  the  affidavit  of  Robert 
D.  Benedict,  and  said  Supreme  Court  declined 
to  stay  libelants'  proceedings  and  denied  said 
motion  by  an  order  duly  entered. 

That,  on  the  3d  of  January,  1879,  an  order 
was  made  by  Hon.  Samuel  Blatchford,  in  said 
circuit  court,  on  the  affidavit  of  Edward  P. 
Hatch,  one  of  the  debtors  in  said  judgment  of 
March,  15  1878,  to  show  cause  why  said  judg- 
ment of  March  15, 1878,  should  not  be  vacated 
and  set  aside.  And  on  the  4th  of  January,  a 
further  order  was  made  by  said  Judge,  ana  on 
the  3d  of  May,  1879,  the  said  motion  of  Edward 
P.  Hatch  was  denied  by  said  Judge,  and  an  or- 
der denying  the  same  was  duly  entered. 

That,  on  the  17th  of  February,  1879,  the  said 
judgment  debtors,  Wm.  B.  Hatch  and  Edward 
P.  Hatch,  presented  to  said  court  a  petition 
praying  that  said  summary  judgment  might  be 
set  aside,  and  that  the  proceedings  of  the  libel- 
ants to  collect  the  amount  of  said  decree  against 
said  tug  Restless  might  be  stayed,  and  such  pro- 
ceedings were  had,  that,  on  the  21st  of  April, 
1879,  the  prayer  of  said  petition  was  denied  by 
said  court,  and  an  order  to  that  effect  was  duly 
entered. 

That,  thereafter,  on  May  7, 1879,  an  execu- 
tion was  issued  to  the  Marshal  of  the  United 
States  for  the  Southern  District  of  New  York, 
on  said  summary  judgment,  against  John  G. 
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Baker,  William  B.  Hatch  and  £.  P.  Hatch,  the 
judgment  debtors  in  said  judgment,  and  on 
June  18, 1879,  a  motion  was  made  in  said  cir- 
cuit court  by  your  petitioners  for  an  order  to 
the  TJ.  8.  Trust  Company  in  the  City  of  New 
York,  to  pay  to  said  U.  8.  Marshal,  certain 
moneys  deposited  in  said  U.  8.  Trust  Company 
by  Edward  P.  Hatch,  one  of  the  said  judgment 
debtors,  under  the  order  of  said  circuit  court. 
That,  on  June  16, 1879,  said  motion  was  denied 
and  the  proceedings  of  your  petitioners  and  of 
said  marshal  under  said  execution  were  stayed 
by  an  order  of  said  circuit  court. 

That,  thereafter,  on  June  27,  1879,  a  motion 
was  made  by  your  petitioners,  in  said  circuit 
court,  upon  affidavits,  for  leave  to  proceed  un- 
der said  execution,  and  for  other  relief,  which 
motion  was  denied  by  an  order. 

And  your  petitioners  further  allege  that  they 
are  informed  and  believe,  that,  under  the  stat- 
utes of  the  United  States  and  the  rules  and  prac- 
tice of  the  courts  of  the  United  States  in  such 
cases  made  and  provided,  and  the  decision  and 
order  of  the  Supreme  Court  of  the  United 
States  denying  a  stay  of  proceedings  as  afore- 
said, they  are  entitled  to  proceed  under  said 
execution  against  said  stipulators  and  judg- 
ment debtors  ;  and  that  the  stay  of  proceedings 
granted  by  said  circuit  court  as  aforesaid  was 
and  is  unwarranted  and  illegal,  and  an  over- 
ruling by  said  circuit  court  of  the  decision  and 
order  of  said  Supreme  Court  hereinbefore  set 
forth,  and  that  your  petitioners'  only  remedy 
is  by  invoking  the  power  which  this  court  can 
exercise  by  the  writ  of  mandamut. 

Wherefore,  your  petitioners  pray  that  this 
honorable  court  will  be  pleased  to  grant  a  rule, 
directed  to  the  Honorable  Samuel  Blatchford, 
Judge  of  the  Circuit  Court  of  the  United  8tates 
for  the  Southern  District  of  New  York,  requir- 
ing him  to  show  cause,  if  any  he  may  have,  at 
a  term  of  this  court  to  be  held  at  the  Capitol  of 
the  City  of  Washington,  on  the  day  of  Oc- 
tober, 1879,  why  a  writ  of  mandamus  from  this 
court  should  not  be  awarded  and  issued  to  him, 
commanding  him  to  vacate  and  set  aside  the 
aforesaid  order  granting  a  stay  of  proceedings 
under  said  execution,  and  to  make  an  order  di- 
recting the  payment  to  the  U.  S.  Marshal,  under 
said  execution  in  his  hands,  of  the  moneys  de- 
posited in  the  United  States  Trust  Company,  as 
aforesaid,  or  why  your  petitioners  should  not 
have  .such  other  or  further  order,  writ  or  relief 
as  may  be  just. 

Dated,  New  York,  October  2, 1879. 

Mr.  R.  D.  Benedict,  for  petitioner. 

Mr.  John  E.  Parson**  opposed. 

f  1881    Mr-  Chief  Justice  Waite  delivered  the  opin- 
ion  of  the  court : 

We  cannot  by  mandamut  correct  the  judicial 
errors  committed  by  an  inferior  court  in  the 
progress  of  a  cause.  Bx  parte  Schwab,  98  U. 
8.,  240  [XXV.,  106].  We  can  in  this  way,  in 
a  proper  case,  compel  an  inferior  court  to  act, 
but  cannot  control  its  decisions  while  acting. 
In  the  present  case  it  appears  that  the  circuit 
court  has  acted  on  the  motion  of  the  petitioner, 
and  denied  him  what  he  asked.  The  object  of 
this  proceeding  is  to  obtain  from  us  an  order 
requiring  tha*  court  to  reverse  its  former  de- 
cision and  grant  the  relief  it  has  once  refused. 
That  is  the  office  of  a  writ  of  error  or  an  appeal, 
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and  not  of  a  writ  of  mandamut.  Bx  parte 
Flippin,  94  U.  8.,  848  [XXIV.,  1941 ;  Bx  parte 
Loving,  94  U.  8.,  418  [XXIV.,  165].  Neither 
is  the  case  changed  because  the  appropriate 
remedy  may  involve  an  inconvenient  delay. 
In  Bx  parte  Whitney,  18  Pet,  404,  it  was  held 
that  a  writ  of  mandamut  ought  not  to  be  used 
to  correct  orders  made  by  a  judge  in  the  exer- 
cise of  his  authority,  even  though  such  orders 
"may  seem  to  bear  harshly  or  oppressively 
upon  the  party"  complaining. 
Mandamus  refused. 

True  Copy.  Test :  _  _ 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  EL 


JOSEPH  M.  FRENCH,  Bff.  in  Brr., 
«. 

MARGARET  A  WADE,  Widow  of  the  late 
Henry  F.  Wade,  Jr.,  Natural  Tutrix  of  her 
Minor  Children,  Philip  D.  Wade  et  al. 

(See  8.  C,  12  Otto,  lffi-iat) 

Confiscation  Act— effect  of  on  land*— heir*— for- 
feiture, extent  of— purchaser,  right  of. 

L  After  a  selsnre  and  an  adjudicated  condemna- 
tion and  sale,  under  the  Confiscation  Act,  of  the 
lands  of  one  engaged  in  rebellion  against  the  United 
States,  there  is  left  in  him  no  estate  or  interest  of 
any  description,  which  he  can  convey  by  deed. 

2. The  Joint  Resolution,  passed  contemporaneously 
with  the  approval  of  the  Act,  was  Intended  for  the 
benefit  of  his  heirs  exclusively,  to  enable  them  so 
take  the  inheritance  after  his  death. 

&  As  to  him,  the  forfeiture  was  complete  and  ab- 
solute; but  the  ownership,  after  his  death,  was  In 
nowise  affected,  except  by  placing  tt  beyond  his 
control  while  living. 

4  One  who  became  the  purchaser  of  his  own  land 
at  a  sale  under  such  Act.  cannot  convey  any  title  to 
or  Interest  in  it,  beyond  his  own  Ufa. 

[No.  1029.] 

Submitted  Jan.  It,  1880.  Decided  Feb.  f,  1880. 

F ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 
The  following  are  the  findings  of  the  Circuit 
Court  in  this  case: 

The  trial  by  jury  in  this  cause  having  been 
waived,  and  the  cause  having  been  tried  on  the 
question  of  title,  as  appears  by  the  agreement 
of  record,  the  court  finds  the  following  facts: 

1.  That  Philip  D.  Wade,  Henry  F.  Wade, 
Hampton  M.  Wade,  Courtney  Wade  and  Ida 
A  Wade,  are  the  legitimate  children  of  Henry 
F.  Wade,  deceased,  and  his  sole  and  only  heirs 
at  law;  and  that  Margaret  A  Wade,  their 
mother,  is  their  duly  qualified  and  appointed 
tutrix  or  guardian. 

2.  That,  on  the  20th  day  of  January,  1865, 
the  said  Henry  F.  Wade.  Jr.,  the  decedent,  was 
seised  and  possessed  in  fee  of  a  certain  piece  of 
ground,  with  all  the  buildings  and  improve- 
ments thereon,  and  all  the  rights,  ways,  privi- 
leges, advantages  and  appurtenances  thereunto- 
belonging  or  in  anywise  appertaining,  situate 
in  the  first  district  of  this  city,  in  square  No. 
166,  bounded  by  Bartholomew  (now  Clio),  Mag- 
azine, Melicerte  (now  Erato)  and  Camp  Streets, 
formed  by  the  whole  of  lot  No.  7,  and  half  of 
lot  No.  8,  as  per  plan  made  by  Louis  Bringier, 
dated  February  f ,  1887,  and  deposited  in  the 
office  of  H.  B.  Oenas,  notary  public,  and  meas- 
uring in  American  measure  forty-two  feet  and 
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ax  inches  front  on  Bartholomew  (now  Clio) 
Street  by  one  hundred  and  seventy-five  feet  in 
depth  between  parallel  lines,  acquired  by  the 
ana  Henry  P.  Wade,  Jr. ,  from  his  father,  Hen- 
ry Farlow  Wade,  by  act  of  donation,  passed 
before  Theodore  Guvol,  notary  public,  dated 
Hay  17,  1880. 

8.  That  on  the  80th  day  of  January,  1866,  in 
virtue  of  an  Act  of  Congress  approved  July  17, 
1882,  entitled  "An  Act  to  Suppress  Insurrec- 
tion, to  Punish  Treason  and  Rebellion,  to  Seize 
and  Confiscate  the  Property  of  Rebels,  and  for 
Other  Purposes,"  and  in  virtue  of  the  Joint 
Resolution  of  Congress,  explanatory  thereof, 
likewise  approved  July  17,  1862,  said  property 
was  seized  by  the  Marshal  of  the  United  States 
for  the  District  of  Louisiana,  under  process  is- 
suing from  the  District  of  Louisiana,  in  suit  No. 
7969,  entitled  U.  8.  v.  One  Piece  of  Ground, 
Property  of  Henry  F.  Wade,  Jr.,  in  which  said 
property  was  libeled  as  forfeited  to  the  United 
States  for  the  causes  therein  mentioned,  which 
libel  is  made  part  hereof  and  transcribed  on 
page  45  of  this  transcript,  and  that  such  further 
proceedings  were  had  in  said  suit,  that  May  6, 
1865,  the  said  before  described  property  was,  by 
decree  of  said  court,  condemned  as  forfeited  to 
the  United  States. 

4.  That,  Oct  21, 1865,  said  property  was  sold 
under  and  by  virtue  of  said  decree  of  condem- 
nation, and  was  purchased  by  the  deceased, 
Henry  P.  Wade,  who,  Oct.  80, 1865,  by  act  be- 
fore J.  F.  Coffey,  notary  public,  sold  the  same 
to  the  defendant,  J.  M.  French. 

5.  That  Henry  P.  Wade,  the  defendant  in 
the  confiscation  proceeding,  the  purchaser  of 
the  property  under  the  decree  therein  rendered, 
and  the  vendor  of  the  defendant,  departed  this 
We  in  the  City  of  New  Orleans,  Feb.  24, 1874. 

As  a  conclusion  of  law  from  these  facts,  and 
considering  the  Act  of  Congress  and  the  Joint 
Resolution  aforesaid,  and  the  decision  of  the  Su- 
preme Court  in  Bigeiow  v.  Forrett,  9  Wall.,  889 
(78  U.  S.,  XIX.,  696);  WaOaeh  v.  Van  RUwick, 92 
U.S., 202  (XXm., 478);  Pike  v.  Wamett,  94 U.S., 
711  (XXIV.,  807),  it  is  considered  that  there  be 
lodgment  decreeingthe  said  minors,  Philip  D. 
Wade,  Henry  P.  Wade,  Hampton  M.  Wade 
Courtney  Wade  and  Ida  A.  Wade,  represented 
by  their  mother  and  natural  tutrix  or  guardian, 
Mrs.  Margaret  A.  Wade,  be  and  they  are  here- 
by decreed  to  be  the  true  and  lawful  owners  of 
the  property  described  In  the  petition  herein,  a 
certain  piece  of  ground,  with  all  the  buildings 
sad  improvements  thereon;  and  all  the  rights, 
ways,  privileges,  advantages  and  appurtenances 
thereunto  belonging  or  in  anywise  appertain- 
ing, situate  in  the  first  district  of  this  city,  in 
aquare  No.  156,  bounded  by  Bartholomew  (now 
Clio),  Magazine,  Melicerte  (now  Erato)  and 
Camp  Streets,  formed  by  the  whole  of  lot  No. 
7,  and  half  of  lot  No.  8,  as  per  plan  made  by 
Louis  Bringier,  dated  Feb.  9,  1887,  and  depos- 
ited in  the  office  of  H.  B.  Cenas,  notary  pub- 
lic, and  measuring,  in  American  measure,  forty- 
two  feet  and  six  inches  front  on  Bartholomew 
(dow  Clio)  Street,  by  one  hundred  and  seventy- 
five  feet  in  depth  between  parallel  lines,  and 
that  they  recover  possession  of  the  same,  with 
costs. 

Mr.  B.  P.  Joom,  for  plaintiff  in  error. 
Mr.  J.  A.  Campbell,  for  defendant  in  er- 
ror. 

See  12  Otto. 


Mr.  Chief  Justice  Waite  delivered  the  opin-  [133] 
ion  of  the  court: 

We  think  the  court  below  was  right  in  hold- 
ing that  this  case  was  governed  by  that  of  Wei- 
lach  v.  Van  Riswick,  92U.  8.,  202  [XXTTT,,  478], 
in  which  we  decided  that  after  a  seizure  and  an 
adjudicated  condemnation  and  sale  under  the 
Confiscation  Act  of  July  17,  1862,  12  Stat,  at 
L.,  589,  of  the  lands  of  one  engaged  in  rebell- 
ion against  the  United  States,  there  was  "  Left 
in  him  no  estate  or  interest  of  any  description 
which  he  could  convey  by  deed,  and  no  power 
which  he  could  exercise  in  favor  of  another," 
p.  208  [475],  and  that  the  Joint  Resolution 
passed  contemporaneously  with  the  approval  of 
the  Act,  12  Stat,  at  L.,  627,  was  "Intended  for 
the  benefit  of  his  heirs  exclusively,  to  enable 
them  to  take  the  inheritance  after  his  death." 
P.  218  [477].  As  to  him,  the  forfeiture  was 
complete  and  absolute;  but  the  ownership  after 
his  death  was  in  nowise  affected,  p.  209  [4761, 
except  by  placing  it  beyond  his  control  while 
living.  This  case  has  been  followed  many  times 
since,  Pike  v.  WasseU,  94  U.  8.,  711  [XXIV.. 
807],  and  must  now  be  considered  as  the  settled 
rule  of  decision  in  this  court. 

Wade,  by  the  purchase  of  his  own  interest  in 
the  property,  took  the  property  to  hold  during 
his  life,  the  same  as  any  other  purchaser.  What- 
ever rights  another  could  have  acquired  by  the 
purchase,  he  got,  but  no  more.  Another  could 
not,  after  purchase,  have  sold  and  conveyed  the 
interest  of  the  heirs  in  the  property;  neither  can 
he.  By  the  condemnation  and  sale,  Wade's  es- 
tate was  separated  entirely  from  that  of  his 
heirs  after  his  death,  and  the  heirs  are  not  es- 
topped by  his  warranty  from  asserting  their 

As  the  cause  was  tried  below  on  the  question 
of  title  only,  and  there  are  no  findings  in  re- 
spect to  the  improvements  put  on  the  property 

S French,  we  cannot  consider  whether  any 
owances  should  be  made  to  him  on  that  ac- 
count or  not. 
Judgment  affirmed. 

True  Copy.  Test: 

James  H.  MoKenney,  Clerk,  Sop.  Court,  U.  8. 


NEW  ORLEANS  NATIONAL  BANKING 
ASSOCIATION,  Appt., 
v. 

NEW  ORLEANS  MUTUAL  INSURANCE 
ASSOCIATION,  Now  the  New  Orleans 
Insurance  Association,  and  MRS.  JESSIE 
LEISY,  Testamentary  Exrx.  of  John  Letsy, 
Deceased. 

(See  8.  0, 12  Otto,  ML) 

Jurisdiction  a*  to  amount. 

A  writ  of  error  or  appeal  must  be  dismissed  when 
it  appears  from  the  record,  taken  as  a  whole,  that 


Nora. — Jurisdiction  of  U.  8.  Supreme  Court  de- 
pends on  amount;  interest  cannot  he  added  to  give 
jurisdiction;  how  value  of  thing  demanded  may  be 
shown;  what  eases  reviewable  without  regard  to  sum 
<n  controversy.  See  note  to  Gordon  v.  Ogden,  28  D. 
8.  (8  Pet,),  8& 
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the  amount  actually  in  oontroverey  between  the  I 
parties  was  not  sufficient  to  give  this  court  Juris- 
diction. 

[No.  940.] 

Submitted  Jan.  tO,  1880.  Decided  Mar.  t,  1880. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Louisiana. 
The  case  is  stated  by  the  court. 
Messrs.  «T.  D.  Room  and  Wn.  Grant, 
for  appellant.  _ 

Messrs.  C.  B.  Singleton  and  Henry  C.  Mil- 
ler, for  appellees. 

Mr.  Chief  Justice  Walta  delivered  the  opin- 
ion of  the  court: 

From  this  record  it  appears  affirmatively  that 
the  only  dispute  between  the  parties  is  as  to  the 
right  oi  the  Insurance  Company  to  withhold  a 
transfer  of  the  stock  in  the  pleadings  described, 
until  an  indebtedness  of  a  stockholder  to  the 
Company  for  $2,074.86  is  paid.  Such  being' 
the  case,  we  have  no  lurisdiction  of  the  appeal 
under  the  rule  stated  in  Gray  v.  Blanchard,  97 
U.  8.,  664  [XXTV.,  1108],  where  we  held  that 
an  appeal  or  writ  of  error  must  be  dismissed 
when  it  appears  from  the  record  taken  as  a 
whole,  that  the  amount  actually  in  controversy 
between  the  parties  was  not  sufficient  to  give 
us  Jurisdiction. 

Dismissed. 

True  Copy.  Test: 

James  H.  McKenney,  Clerk,  Sop.  Court,  TJ.  8. 

OWed-108  U.  8, 1T4;  110  U.  8^  888. 


UNITED  STATES,  AppL, 
t. 

HELEN  A.  PECK,  Admrx.  of  Campbell  K. 
Peck,  Deceased. 


prevents  the  other  from  performing  his  part,  la  an 
excuse  for  non-performance. 

a  A  contractor  to  deliver  wood  to  the  Govern- 
ment is  entitled  to  extra  compensation  for  being 
required  to  out  it  two  miles  farther  from  the  place 
of  delivery  on  the  government  lands  than  his  con- 
tract allowed  him  to  out  it,  and  for  the  expense  of 
keeping  his  teams  during  the  delay  caused  by  such 

^Anassignee  in  bankruptcy, of  a  plaintiff,  will 
not  be  substituted  In  this  court  in  place  of  the 
plaintiff,  where  the  assignee  has  lain  by  a  long  time 
and  allowed  the  oase  to  go  on  in  plaintiff's  name  at 
his  expense,  and  under  his  management,  or  that  of 
the  creditors  for  whose  use  he  fa  prosecuting  the 


HELEN  A.  PECK.  Admrx.  of  Campbell  K. 
Peck,  Deceased,  AppL, 
v. 

UNITED  STATES. 

(See  8.  a,  12  Otto,  «*-«.) 

Parol  evidence  at  to  contract— non-performance 
— government  contract— assignee  in  bank- 


L  The  subject-matter  of  a  contract  may  be  shown 
by  parol  evidence  of  the  surrounding  droum- 

X,  The  conduct  of  one  party  to  a  contract  which 


[No.  788,  789.1 
Submitted  Jan.  to,  1880.  Decided  Mar.  tt,  1880. 

CROSS  appeals  from  the  Court  of  Claims. 
These  appeals  come  from  the  Court  of 
Claims,  and  the  facts  are  found  in  the  opinion 
and  in  14  Ct  Claims,  86. 

Meun.  John  B.  Suborn  and  Charles 
King,  for  Peck. 

Mr.  Edwin  B.  Smith,  Asst.  Atty-Gen.,  for 
United  States. 

Mr.  James  Hagerman  filed  a  brief  in  support 
of  a  motion  to  substitute  assignee. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

We  agree  with  the  Court  of  Claims  in  this 
case,  that  the  defendants,  the  United  States, 
were  not  entitled  to  deduct  from  the  claimant's 
demand  for  the  wood  cut  and  delivered  by  him, 
any  amount  by  reason  of  his  failing  to  furnish 
the  hay  which  he  contracted  to  do.  The  facts 
disclosed  in  the  case,  as  found  by  the  court, 
clearly  evince  that  the  parties  could  not  have 
had  in  view  any  other  hay  than  that  whicv 
was  to  be  found  in  the  region  of  country  bor 
dering  on  the  Yellowstone  River.  This  is  cor 
roborated  and  strengthened  by  the  terms  of  the 
contract  itself.  It  explains  why  authority  was 
given  to  the  claimant  to  cut  hay  and  wood  upon 
any  part  of  the  military  reservation  at  Tongue 
River  Station,  outside  of  a  circle  of  one  half 
mile  from  the  adjutant's  office;  and  why  pro- 
vision was  made,  entitling  him  to  military  pro- 
tection in  the  execution  of  his  contract,  when- 
ever, from  the  hostility  of  the  Indians,  it  might 
be  deemed  necessary  by  the  post  commander. 
Everything  in  the  case  and  in  the  contract  in- 
dicates, beyond  the  possibility  of  doubt,  that 
the  hay  to  be  furnished  was  that  which  was 
procurable  in  the  Yellowstone  region,  and  not 
bay  to  be  imported  from  other  and  distant  re- 
gions or  districts  of  country  which,  indeed,  it 


Note. — Contracts;  performance  excused  by  non- 
performance of  other  party  or  his  prevention  of  per- 
formance. 

If  the  performance  of  contract  is  prevented  by 
one  of  the  parties  to  it,  the  other  party  is  thereby 
excused.  Marshall  v.  Craig,  1  Bibb,  879-8.  C,  4  Am. 
Dec,  847 ;  Shop.  Touch..  388 ;  Co.  Litt,  206,  b ;  207,  a ; 
209b:  Pow.  Cent,  417-418. 

If  the  obligee  is  the  cause  of  the  non-perform- 
ance of  a  covenant,  the  obligor  to  thereby  dis- 
charged. Kennedy  v.  Kennedy,  2  Bibb,  464  ;  8.  C,  6 
Am.  Dec.,  620. 

Where  the  w  hole  consideration  for  any  stipulation 
fails,  or  where  any  stipulation  becomes  Incapable  of 
being  substantially  performed  In  the  manner  In- 
tended by  the  parlies,  by  the  voluntary  act  of  either 
of  them,  the  other  party  Is  not  bound  to  perform. 
Kleine  v.  Catava.  2  GalL,  74;  Borden  v.  Borden,  6 
stems.,  67;  Jarvrell  v.  Tarrta,  6  Ho.,  156 ;  Smith  v. 
Lewis,  24  Conn.,  624.  .  ... 

An  offer  by  one  party  to  perform  and  a  refusal 
by  the  other  to  accept  services  stipulated,  are  not 

46 


equivalent  to  performance.  Wood  v.  Morgan,  tt 
Bush,  607. 

If,  before  one  party  has  done  anything  it  is  ascer- 
tained that  the  other  party  will  not  be  able  to  do  that 
which  he  has  undertaken,  this  will  be  sufficient  rea- 
son why  the  first  party  should  do  nothing.  Moak- 
ley  v.  Biggs,  19  Johns..  M»;  Ford  v.  Tltey,  HB.4C, 
826;  Short  v.  Stone. 8 Q.  B ,858:  Van  Home  v.  Dor- 
ranoe,  2  U.  8.  (2  Dal.), 804 ;  Taylor  v.  Mason,  22  U.  8. 
(9  Wheat.),  860. 

Where  a  contract  is  entire,  the  first  breach  tea 
breach  of  the  whole  and  discharges  the  other  party 
Somperfonnanoe.  Ha&keU  v.  rfcHonrv, 4 CaL, ST; 
CuUum  v.  Wagstaff,  48  Pa.  St.,  800. 

One  of  the  parties  to  a  contract  cannot  complain 
of  a  failure  to  perform  on  the  part  of      ftter  IT 
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would  have  been  impossible  to  have  thus  im- 
ported within  the  limited  time  in  which  the 
contract  was  to  be  fulfilled.  It  was  also  known 
to  the  contracting  officer,  that  the  only  point 
on  or  near  the  Yellowstone,  at  which  hay  in 
tny  Quantity  could  be  procured,  was  on  theBig 
Meadows,  near  the  mouth  of  that  river.  At  this 
point  there  was  sufficient  hay  to  have  enabled 
the  complainant  to  fulfill  his  contract.  It  was 
known  that  he  relied  on  this  source  for  the  pur- 
pose. It  was  so  announced  to  the  quartermas- 
ter, and  was  well  understood  at  the  time.  Itwas 
known,  not  only  that  the  claimant  relied  on 
this  source  of  supply,  but  that  he  was  making 
all  his  arrangements  in  that  view;  that  he  in- 
tended forthwith  to  transport  his  men,  teams, 
machines  and  implements  to  the  Big  Meadows, 
in  a  far  distant  region,  for  the  purpose  of  cut- 
ting and  gathering  the  hay;  and  the  quarter- 
master promised  him  every  assistance  to  aid  him 
in  accomplishing  his  undertaking.  Only  a  brief 
season  of  the  year  remained  in  which  the  con- 
tract could  be  fulfilled.  Acting  on  the  informa- 
tion which  he  thus  had,  and  which  was  princi- 

Plly  derived  from  the  quartermaster  himself, 
was  put  entirely  out  of  his  power  to  fulfill 
his  contract  in  any  other  way,  had  any  other 
mode  of  fulfilling  it  been  contemplated.  But 
on  arriving  at  the  Big  Meadows  he  found  that 
the  local  officer  at  Fort  Buford  had  treated  with 
other  parties,  who  were  cutting  the  hay  under 
a  contract  which  contemplated  the  supply  of 
the  station  at  Tongue  River,  the  very  station 
which  the  claimant  had  contracted  to  supply. 
After  making  the  most  diligent  exploration  of 
the  country  along  the  Yellowstone,  in  constant 
danger  from  the  savages,  no  other  body  of  hay 
coma  be  found,  and  the  season  came  to  an  end. 
These  circumstances,  it  seems  to  us,  make  a 
dear  case  of  the  claimant  being  hindered  and 
prevented  by  the  defendants  themselves,  from 
performing  the  contract  on  his  part.  It  would 
be  a  fraud  on  him  to  hold  him  to  the  perform- 
ance of  that  which  he  was  prevented  from  per- 
forming by  the  acts  of  the  defendants'  agents, 
in  giving  to  other  parties  the  only  hay  to  be 
procured  on  or  near  the  Yellowstone  River,  and 
enabling  them  to  supply  to  the  Government, 
for  the  use  of  the  station  which  he  was  to  sup- 
ply,  the  very  hay  which  he  had  relied  on,  and 
which  he  had  been  encouraged  to  rely  on,  in  the 
fulfillment  of  his  contract. 

In  coming  to  this  conclusion,  we  do  not  mean 
to  say  that  the  exigencies  of  the  situation  were 
not  such  as  to  excuse,  the  officers  for  what  they 
did.  A  distant  post,  located  among  hostile  sav- 
ages, was  to  be  furnished  with  stores  and  prov- 
ender. It  was  a  military  necessity.  The  of- 
ficers could  not  know  that  the  claimant  would  be 
able  or  would  have  sufficient  energy  to  fulfill 
his  contract.  The  Quartermaster-General  was 
located  at  St.  Paul,  where  the  claimants'  con- 
tract was  entered  into,  and  the  deputy  at  Buford 
was  hundreds  of  miles  away.  The  infrequency 
of  communication  and  the  exigency  of  the  case 
led  to  conflicting  engagements  with  different 
parties.  But  an  innocent  contractor  should 
not  be  made  to  suffer  for  these  contingencies.  If 
by  their  occurrence  the  defendants  themselves, 
throwgh  their  agents,  rendered  it  impossible  for 
the  claimant  to  perform  his  engagement,  he 
ought  not  to  be  visited  with  the  penalty  of  non- 
performance. 
See  12  Otto. 


We  think  that  the  facts  of  the  case  clearly  [65] 
bring  it  within  the  rules  allowing  the  introduc- 
tion of  parol  evidence:  first,  for  the  purpose  of 
showing,  by  the  surrounding  circumstances,  the 
subject-matter  of  the  contract,  namely:  hay  to 
be  cut  and  gathered  in  the  region  where  it  was 
to  be  delivered;  secondly,  for  the  purpose  of 
showing  the  conduct  of  the  agents  of  the  de- 
fendant by  which  the  claimant  was  encour- 
aged and  led  on  to  rely  on  a  particular  means 
of  fulfilling  his  contract  until  it  was  too  late  to 
perform  it  many  other  way;  and  then  was  pre- 
vented by  these  agents  themselves  from  em- 
ploying those  mean  a.  The  supply  of  hay  which 
he  depended  on,  and  which  under  the  circum- 
stances he  had  a  right  to  depend  on,  was  taken 
away  by  the  defendants  themselves.  In  other 
words,  the  defendants  prevented  and  hindered 
the  claimant  from  performing  his  part  of  the 
contract. 

That  the  subject-matter  of  a  contract  may  be 
shown  by  parol  evidence  of  the  surrounding 
circumstances,  see  Bradley  v.  Steam  Packet  Oo., 
18  Pet.,  89;  Thoringlon  v.  Smith,  8  Wall.,  1  [75 
U.  8.,  XIX.,  8611;  Maryland  v.  R.  R.  Oo.,  22 
Wall.,  106  [89  U.  8.,  XXII.,  7181;  Seed  v.  Int. 
Oo.,  95  U.  8.,  28  [XXIV.,  8481;  1  GraenL  Ev., 
sec.  277;  Taylor,  Ev.,  sec.  1082.  And  that  the 
conduct  of  one  party  to  a  contract  which  pre- 
vents the  other  from  performing  his  part  is  an 
excuse  for  non-performance,  see  Addison, Cont. , 
sec.  826;  Fleming  v.  Gilbert,  8  Johns.,  527.  In 
the  case  last  cited,  the  defendant  was  sued  on  a 
bond  obliging  him  by  a  certain  time  to  procure 
and  cancel  a  mortgage,  of  the  plaintiff  and  de- 
liver the  same  to  him.  The  defendant  was  al- 
lowed to  prove  by  parol  that  he  procured  the 
mortgage,  and,  having  inquired  of  the  plaintiff 
what  he  should  do  with  it,  was  directed  to  place 
it  in  the  hands  of  a  third  person.  This  was 
held  to  be  an  excuse  for  not  having  fully  per- 
formed the  condition.  Judge  Thompson  said: 
"  It  is  a  sound  principle  that  he  who  prevent* 
a  thing  being  done  shall  not  avail  himself  of 
the  non-performance  he  has  occasioned.  Had  [86] 
not  the  plaintiff  dispensed  with  a  further  com- 
pliance with  the  condition  of  the  bond,  it  is 
probable  that  the  defendant  would  have  taken 
measures  to  ascertain  what  steps  were  requisite 
to  get  the  mortgage  discharged  of  record,  and 
would  have  literally  complied  with  the  condi- 
tion of  the  bond."  So  when  A  gave  to  B  a 
bond  to  convey  certain  premises,  but  they  sub- 
sequently agreed  by  parol  to  rescind  the  con- 
tract, and  A  thereupon  sold  the  premises  to  n 
third  person,  it  was  held  that,  though  the  bond 
was  not  canceled  or  given  up  nor  any  of  the 
papers  changed,  yet  by  the  parol  agreement  and 
the  acts  of  the  parties  under  it  the  bond  was 
discharged.  Dearborn  v.  Oroes,  7  Cow.,  48; 
and  see  2  Cowen  &  H.,  Notes  to  Phillips  Ev., 
605.  The  principle  involved  in  these  cases  is 
applicable  to  the  present. 

As  to  the  remaining  points  involved  in  the 
case,  it  is  only  necessary  to  say  that  our  Judg- 
ment concurs  with  that  of  the  Court  of  Claims 
except  as  to  two  items.  We  think  that  the  claim- 
ant should  have  been  alio  wed. his  extra  expense 
in  constructing  new  cabins  and  quarters  for  his 
men  for  cutting  wood  at  a  greater  distance  from 
the  station,  after  having  constructed  sufficient 
quarters  within  the  limits  allowed  by  the  terms 
of  the  contract.  This  extra  expense  was  $1,800, 
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and  was  caused  by  the  order  forbidding  him  to 
cut  wood  except  at  a  distance  of  from  two  and 
a  half  to  five  miles  from  the  station;  whereas, 
the  contract  allowed  him  to  cut  at  any  point 
outside  of  half  a  mile. 

The  other  item  referred  to,  is  the  expense  of 
keeping  his  teams  unemployed  for  a  space  of  ten 
days  whilst  waiting  for  the  arrival  of  the  poet 
commander,  after  being  forbidden  to  cut  wood 
within  the  limits  of  the  military  reservation. 
He  had  reason  to  expect  a  modification  of  the 
order;  and  it  was  modified  so  as  to  allow  him 
to  cut  on  the  reservation  at  the  distance  of  from 
two  and  a  half  to  five  miles  from  the  station. 
The  amount  of  this  expense  is  found  to  have 
been  $1,860.  This,  we  think,  should  have  been 
allowed  to  him. 

On  the  whole,  our  opinion  is  that  the  decree 
of  the  Court  of  Claims  should  be  affirmed  for 
the  full  amount  of  the  award  made  to  the  claim- 
ant, and  that  an  additional  amount  of  $2,660 
should  be  allowed  for  the  two  items  of  extra  ex- 
pense above  referred  to. 

Having  disposed  of  the  case  on  the  merits  of 
the  appeals,  it  is  necessary  to  consider  a  motion 
which  has  been  made  by  John  W.  Hobbs,  to  be 
substituted  in  the  cause  as  the  assignee  in  bank- 
ruptcy of  Campbell  K.  Peck,  the  original  claim- 
ant 

It  appears  that  on  the  81st  day  of  August, 
1878,  whilst  the  cause  was  pending  in  the  Court 
of  Claims,  the  claimant,  Peck,  was,  upon  his 
own  petition,  adjudged  a  bankrupt  by  the  Dis- 
trict Court  of  the  United  States  for  the  District 
of  Iowa:  and  in  his  schedule,  under  the  head 
"  D,  unliquidated  claims  of  every  nature,  with 
their  estimated  value,"  he  set  out  the  present 
claim  as  follows:  "  6th.  Claim  against  the  Gov- 
ernment of  the  United  States  of  America,  on 
account  of  contract  with  B.  C.  Card,  Chief 
Quartermaster  or  Commissioner  of  Department, 
Dakota,  of  date  August  17th,  1876,  held  by  E.  P. 
Brownell,  as  collateral  $57,600."  And  under 
schedule  E,  entitled  "  Property  heretofore  con- 
veyed for  benefit  of  creditors/'  he  said,"  Noth- 
ing of  this  kind,  as  I  do  not  believe  that  the 
property  heretofore  conveyed  to  secure  the 
claims  of  Dodd,  Brown  &  Co.,  8.  Pond,  trustee. 

E.  F.  Brownell,  trustee,  J.  A.  McLean  and 
William  Harmon,  will  realize  more  than  enough 
to  pay  off  said  claims,  but  possibly  the  said 
property^may  yield  more,  but  cannot  now  be 

It  further  appears  that  Peck,  more  than  ten 
months  before  his  bankruptcy,  in  order  to  se- 
cure the  parties  who  advanced  him  money  to 
enable  hfm  to  perform  his  contract  with  the 
Government,  executed  a  paper  setting  apart  the 
money  to  come  to  him  therefrom  as  a  fund  to 
pay  said  creditors,  and  appointing  one  Edward 

F.  Brownell,  trustee,  to  receive  the  same  when 
it  should  be  paid,  and  apply  it  to  the  payment 
of  the  expenses  of  conducting  the  litigation  con- 
nected therewith,  and  the  balance  to  the  pay- 
ment of  the  moneys  so  borrowed.  It  was  this 
appropriation  of  the  fund  in  litigation  here,  to 
which  reference  is  made  in  the  schedules  an- 
nexed to  the  petition  in  bankruptcy.  Peck  al- 
ways affirmed  and  stood  to  this  appropriation  in 
good  faith  during  his  lifetime,  and  his  admin- 
istratrix continues  to  affirm  it;  and  there  is  no 
evidence  that  it  was  made  with  any  fraudulent 
intent 
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On  the  2d  day  of  December,  1870,  whilst  the 
case  was  pending  in  this  court,  Campbell  K. 
Peck  died,  and  his  widow,  Helen  A.  Peck, was 
appointed  his  administratrix,  and  on  the  —  day 
of  January,  1880,  was  duly  substituted,  as  such 
administratrix,  in  the  place  of  the  intestate  in 
these  appeals. 

During  the  lifetime  of  Peck,  the  assignee  in 
bankruptcy  sold  his  assets,  and,  amongst  other 
things,  this  claim  against  the  Government 
This  sale  has  been  set  aside  by  the  District 
Court  of  the  United  States  for  the  District  of 
Iowa. 

The  assignee  now  applies  to  be  made  party 
in  these  cases  in  place  of  the  administratrix. 

It  is  evident  from  this  brief  rehearsal  of  facts, 
that  there  is  a  controversy  about  the  disposition 
of  the  proceeds  of  this  claim,  between  the  cred- 
itors for  whose  benefit  the  claimant  made  the 
appropriation  referred  to,  and  the  assignee  in 
bankruptcy.  This  is  an  original  and  separate 
controversy,  distinct  from  the  merits  of  the 
case  on  the  appeals,  and  we  are  not  disposed, 
even  if  we  have  the  power,  to  take  it  up  in  this 
collateral  way  and  decide  upon  the  rights  of 
the  parties,  which  we  would  probably  be  obliged 
to  do,  if  we  granted  the  motion  now  made  by 
the  assignee.  The  latter  has  lain  by  ever  since 
August,  1878,  when  the  claimant  was  declared 
bankrupt,  and  allowed  the  case  to  go  on  in  his 
name,  at  his  expense,  and  under  his  direction 
and  management,  or  that  of  the  creditors  for 
whose  use  ne  was  prosecuting  the  claim.  Costs 
and  expenses  have  been  incurred  by  them,  and 
arrangements  have  been  made  with  counsel 
which  have  at  least  some  title  to  equitable  con- 
sideration; and  injustice  might  be  done  if  we 
should  now,  by  main  force,  without  going  into 
an  original  investigation,  which,  to  say  the  least, 
would:  be  of  very  doubtful  propriety,  place  the 
assignee  in  control  of  the  cause.  From  the  pa- 
pers laid  before  us  it  appears  that  the  district 
court  has  already  assumed  partial  jurisdiction 
of  the  matter;  and  as  that  court  can  do  full  jus- 
tice between  all  the  parties,  we  think  it  better 
that  the  controversy  should  be  disposed  of  there 
or  in  some  other  tribunal  having  original  juris- 
diction in  such  matters,  than  by  this  court  in  a 
collateral  way. 

The  motion  to  substitute  is  denied. 

True  copy.'  Test: 

James  H.  McKenney,  Clerk,  8up.  Court,  U.  8. 


EDWARD  J.  GAY,  Appellant, 
v. 

CHARLES  E.  ALTER  ht  al.,  Errs,  of 
George  F.  Mn.LER,  Deceased,  and  THE 
GRAND  LAKE  COAL  COMPANY. 

(See  8.  a,  12  Otto,  TO,  80.) 

Rescinding  assignment  of  Judgment. 

In  Louisiana,  where  a  judgment  creditor  assigns 
a  Judgment  and  receives  part  pay  therefor,  he  can- 
not rescind  the  contract  on  failure  to  pay  the  bal- 
ance of  the  purchase  price,  unless  he  returns  what 
he  has  received,  or,  where  the  payment  was  made 
by  the  judgment  debtor,  without  crediting  the 
amount  on  the  judgment. 

[No.  1026.1 
Submitted  Jan.  IS,  1880.  Decided  Mar.  S9, 1880. 
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APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Louisiana. 
The  case  is  sufficiently  stated  by  the  Court. 
Mr.  Henry  J.  Lmtj.  for  appellant. 
Mr.  Geo.  L.  Bright,  for  appellees. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

On  the  8d  of  July.  1889,  Amos  B.  Merrill 
sold  to  Margaret  D.  Aiiain  a  sugar  plantation, 
known  as  the  Australia  plantation,  situated  in 
the  Parishes  of  West  Baton  Rouge  and  Iber- 
ville in  Louisiana,  and  by  the  act  of  sale  re- 
served the  vendors'  lien  and  privilege  to  secure 
the  payment  of  three  notes  of  $11,000  each, 
part  of  the  purchase  money,  payable  respect- 
ively in  one,  two  and  three  years,  with  interest 
and  attorneys*  fees. 

On  the  7th  of  July,  1889,  Margaret  D.  Ai- 
iain sold  to  one  William  H.  Aymar,  one  undi- 
vided half  of  the  same  property  for  $86,000, 
Aymar  agreeing  to  pay  the  three  notes  given  to 
Merrill,  as  part  of  his  purchase  money ;  and 
vendors'  lien  'and  privilege  was  required  as  se- 
curity for  his  paying  said  notes.  On  the  9th 
<lay  of  May,  1871,  Mrs.  Allain  sold  to  Aymar 
the  other  undivided  half  of  the  property,  re- 
serving a  like  vendors'  lien  and  privilege  for 
part  of  the  consideration,  as  well  as  for  the 
payment  of  the  original  notes. 

In  January,  1878,  Frank  M.  Ames,  being 
then  the  holder  of  the  last  note  for  $11,000 
given  by  Mrs.  Allain  to  Merrill,  filed  a  bill  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  to  foreclose  and  sell  the 
mortgaged  plantation  for  the  payment  of  said 
note,  making  Mrs.  Allain,  with  her  husband  and 
Aymar,  defendants  to  the  suit.  On  the  24th 
of  May ,  1878,  the  defendants  filed  a  joint  answer 
admitting  the  claim,  and  on  the  same  day  a 
decree  of  foreclosure  and  sale  was  mode.  On 
this  decree  an  order  for  the  issue  of  execution 
was  made  on  the  10th  of  June,  1876,  for  the 
benefit  of  Edward  J.  Oay,  subrogee  of  Frank 
H.  Ames,  and  execution  was  issued  according- 
ly; and  on  the  2d  of  September,  1876,  the  prop- 
erty was  sold  by  the  sheriff  to  one  Charles 
E.  Alter  for  the  sum  of  $28,800,  of  which 
$26,807.82,  the  balance  left  after  paying  ex- 
penses, was  paid  into  court,  and  deposited  in 
the  sub-treasury  to  the  order  of  the  Circuit 
Judge. 

On  the  11th  of  July,  1876,  after  the  execution 
■ctme  into  the  sheriff's  hands,  and  before  he  ad- 
vertised the  property  for  sale,  Charles  E.  Alter 
<who,  as  before  mentioned,  afterwards  became 
the  purchaser  at  the  sheriff's  sale)  filed  a  bill  of 
complaint  in  the  circuit  court  in  the  nature  of 
a  hill  of  intervention  or  cross-bill,  alleging  that 
only  $5,000,  instead  of  $11,000,  besides  interest, 
was  due  on  the  judgment  in  favor  of  Frank  M. 
Ames  which  had  been  purchased  by  Edward 
J.  Oay,  and  that  he,  Alter,  held  the  second  of 
the  three  notes  given  by  Mrs.  Allain  to  Merrill, 
and  had  obtained  judgment  thereon  in  the  Fifth 
District  Court  for  the  Parish  of  Orleans ;  and 
that  the  first  of  said  three  notes  had  been  paid, 
although  it  had  been  fraudulently  put  into  the 
hands  of  one  George  F.  Miller,  who  had  re- 
covered a  Judgment  thereon,  and  he  prayed 
that  this  lodgment  might  be  canceled;  that  the 
Ames  judgment  held  by  Gay  might  be  reduced 
to  $5, COO,  and  thct  money  to  be  produced  by 
8mt  12  Otto.  U.  8.  Book  2C. 


the  sale  of  the  property  might  be  retained  in 
the  hands  of  the  sheriff  for  distribution  until 
the  further  order  of  the  court.  A  decree  was 
made  in  the  caso  on  this  cross-bill  in  January, 
1879,  declaring  the  privilege  of  the  first  note 
extinguished,  and  no  appeal  has  been  taken 
from  that  portion  of  it.  The  decree  further  de- 
clared that,  exclusive  of  interest,  there  was  only 
$6,000  due  on  the  Ames  judgment  held  by  Gay, 
with  the  addition  of  $1,000  for  counsel  fees; 
and  that  Alter,  the  intervener,  or  complainant 
in  the  cross-bill,  was  entitled  to  be  paid  the  full 
amount  of  his  judgment.  Gay  has  appealed, 
and  questions  the  correctness  of  the  decree, 
both  as  to  the  reduction  of  his  own  claim  and 
as  to  the  allowance  of  Alter" s.  The  balance  of 
purchase  money  paid  into  court  is  sufficient  to 
pay  both  claims  as  allowed  by  the  court  below; 
but  if  Gay  should  be  allowed  the  full  amount 
of  his  claim,  there  would  be  a  deficiency  of 
$6,000  or  $7,000.  This  brings  the  validity  of 
both  claims  into  question. 

The  allegation  in  Alter's  intervention  or 
cross-bill,  in  relation  to  the  Ames  judgment,  is 
as  follows :  "Your  orator  shows  that  he  is  in- 
formed, believes  and  charges,  that,  on  or  about 
the  3d  of  June,  1874,  Frank  M.  Ames  sold  the 
aforesaid  judgment,  rendered  in  his  favor,  to 
Henry  P.  Redmond  and  Frederick  Eastman, 
purchasing  for  the  defendant,  William  H.  Ay- 
mar. for  the  price  of  $8,000, $8,000  of  which  was 
paid  on  or  about  the  8d  of  June,  1874,  and  the 
balance  to  be  paid  thereafter  and,  consequent- 
ly, there  can  only  be  due  on  said  judgment  the 
sum  of  $5,000."  It  is  further  alleged  that  Gay 
knew  these  facts  when  the  judgment  was  trans- 
ferred to  him. 

If  these  statements  are  true,  Gay  had  no 
right  to  claim  more  than  $5,000  on  the  Judg- 
ment. Redmond  and  Eastman  held  the  judg- 
ment for  Aymar's  benefit,  except  for  the  bal- 
ance of  $5,000,  and  except  to  that  extent  it  was 
in  equity  extinguished.  The  question  with  re- 
gard to  the  amount  due  to  Gay  is,  therefore,  a 
question  of  fact 

We  have  carefully  examined  the  evidence  on 
this  subject,  and  have  come  to  the  conclusion 
that  the  averments  of  the  cross-bill  are  substan- 
tially true. 

First,  as  to  the  purchase  of  the  judgment  by 
Redmond  and  Eastman  in  1874.  The  nego- 
tiation was  commenced  by  Aymar,  who  tele- 
graphed Ames  on  the  28th  of  March, 1874,  as  fol- 
lows: "Parties  will  buy  your  note  against  Aus- 
tralia for  $6,500,  to  be  consummated  in  sixty 
days.  Will  you  accept  above  for  your  whole 
chum?  Answer  paid."  Ames  telegraphed 
Judge  Merrick,  his  attorney,  next  day:  "Will 
sell  Allain  note  for  $9,000  and  legal  expenses 
within  sixty  days.  Aymar  proposes  $6,500." 
It  seems  that  Ames  had  a  pledge  of  half  the 
sugar  on  the  plantation.  Merrick  wrote  Ames 
on  the  2d  of  April  as  to  the  condition  of  the 
plantation,  and  stated  that  there  were  47  hhds. 
of  sugar,  "  which  will  give  you  twenty-four." 
He  further  says:  "Tour  telegram  of  80th  is  at 
hand,  and  I  nave  had  a  conference  with  the 
broker  who  is  managing  for  Aymar,  and  sub- 
mitted to himyour counter-proposition."  This 
broker  was  Thomas  8.  Elder  of  New  Orleans. 
The  negotiation  continued  with  him  until,  the 
7th  or  8th  of  May,  when  it  was  concluded  by 
an  agreement  to  give  Ames  $8,000  for  the 
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judgment  and  to  pay  $1,000  counsel  fees. 
$3,000  was  to  be  paid  in  cash  in  thirty  days, 
and  the  balance  of  $5,000  in  January  follow- 
ing. The  proceeds  of  the  sugar  on  which 
Ames  had  a  lien  was  to  be  allowed  on  the  cash 
payment  of  $8,000.  The  judgment  and  papers 
were  to  be  held  by  Ames  as  security  for  the  de- 
ferred payment  of  $5,000.  On  the  8d  of  June, 
Mr.  Merrick  wrote  to  Ames  that  the  $8,000  had 
been  paid  by  Frank  N.  Butler,  Esq.,  and  was  to 
his,  Ames',  credit.  Mr.  Merrick,  when  called 
upon  to  testify,  could  not  tell  who  was  the  un- 
known party  who  was  supposed  to  have  pur- 
chased the  judgment.  Mr.  Butler,  the  counsel 
who  represented  the  supposed  purchaser,  was 
the  standing  counsel  of  Aymar  83  well  as  of 
Eastman  and  Redmond.  In  his  testimony  he 
nays  he  had  every  reason  to  believe  that  East- 
man or  Redmond  bought  the  judgment,  cither 
Eastman  for  Redmond  or  Redmond  for  East- 
man. He  says  that  Aymar  was  aware  of  the 
transaction,  and  was  desirous  it  should  take  ef- 
fect. The  first  note  and  judgment,  which  was 
held  by  Dr.  Mcrcicr,  were  purchased  about  the 
lame  time,  ostensibly  by  the  same  parties,  and 
$8,500  paid  on  it  out  of  the  proceeds  of  Ay- 
mar's  sugar.  Mr.  Butler  admits  that  this  judg- 
ment was  afterward  pledged  by  Eastman  or 
Redmond  to  one  Miller,  to  secure  a  debt  of 
Aymar's,  for  which  Eastman  had  given  his 
note.   Why  this  was  done  he  does  not  know. 

Redmond  and  Eastman  were  examined.  Red- 
mond, who  was  a  clerk  of  Eastman,  admits 
that  he  had  no  interest  in  the  matter;  that  he 
acted  for  Eastman.  As  to  the  first  note,  to 
which  he  was  subrogated  in  place  of  Dr.  Mcr- 
cicr, he  says:  "  I  really  had  no  interest  in  the 
subrogation,  and  was  only  permitting  my  name 
to  be  used  for  that  purpose  by  Eastman,  but 
not  by  Aymar.  I  do  not  know  if  Aymar's 
counsel  made  the  arrangement  or  prepared  the 
subrogation.  I  did  not  know  Aymar  in  the 
transaction.  I  handed  the  money,  that  is,  East- 
man's check,  to  Laccy  &  Butler  to  pay  Dr. 
Mercicr  for  the  subrogation.  The  check  was 
$8,500,  1  think,  I  did  not  draw  the  money.  I 
had  no  means  at  that  time,  and  was  not  a  man 
of  means."   Tliis  $3,500  was  shown  to  be  the 

Ecceds  of  Aymar's  sugar.  As  to  the  Ames 
gment,  Redmond  says  he  docs  not  remem- 
purchasing  it;  that  Eastman  may  have  pur- 
chased in  his  name,  but  he  had  no  recollection 
of  it.  Eastman's  testimony  is  most  vague  and 
unsatisfactory.  His  recollection  is  greatly  at 
fault,  and  ho  does  not  know  what  has  become 
of  his  books  or  memoranda.  He  was  for- 
merly a  clerk  of  Aymar  and  then  a  lessee  of 
Aymar's  cotton  press,  and  on  very  intimate 
terms  with  him.  As  to  the  lease  he  was  asked 
whether  it  was  not  a  simulated  one.  His  an- 
swer was  "No,  sir;  I  think  not."  Being  asked 
why  ho  answered  so  indefinitely,  he  said: 
"  Well,  he  (Aymar)  has  had  so  many  transac- 
tions that  I  do  not  remember  exactly  about 
them  both,  Mr.  Aymar  and  myself."  He  claims 
to  have  bought  the  Ames  note;  but  he  admits 
that  he  never  had  possession  of  it;  he  thinks 
Judge  Merrick  had  possession  of  it;  that  Butler 
made  the  negotiations  with  Judge  Merrick; 
whether  Aymar  had  anything  to  do  with  the  ne- 
gotiations he  does  not  know;  admits  that  the 
$8,000  paid  on  the  purchase  money  of  the  judg- 
ment came  from  the  proceeds  of  Aymar  s 
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sugar;  says  he  did  not  remember  employing; 
Elder  to  negotiate  for  him. 

Mr.  Elder  testifies  that  Aymar  requested  him 
to  call  upon  Judge  Merrick  to  negotiate  for  the 
purchase  of  that  claim  in  behalf  of  other  par- 
ties; but  he  (Aymar)  never  mentioned  who  the 
parties  were,  and  he  (Elder)  never  knew  any- 
body in  the  transaction  but  Aymar.  A  letter 
from  Elder  to  Judge  Merrick,  dated  May  7th, 
1874,  which  closed  the  transaction  of  the  pur- 
chase of  the  Ames  judgment,  commenced  with 
the  words:  "Sir:  I  am  instructed  to  accept  the 
proposition  mentioned  by  you  to-day  for  the  en- 
tire claim  of  Mr.  Ames  against  Australia  plan- 
tation and  W.  II.  Aymar,  the  present  owner,  to- 
wit:  etc."  Mr.  Elder  being  asked  by  whom  he 
was  so  instructed,  answered:  "By  Mr.  Aymar, 
sir.  He  was  particular,  though,  that  I  should 
understand  that  he  was  not  the  principal  in  that 
matter;"  but  he  adds,  in  answer  to  another 
question,  that  he  never  knew  of  any  principal. 

Much  more  evidence  to  the  same  effect  could 
be  adduced.  Suffice  it  to  say,  that  we  are  en- 
tirely satisfied  that  the  Ames  judgment  wa* 
purchased  in  May,  1874,  for  the  benefit  of 
Aymar,  for  the  sum  of  $8,000  besides  counsel 
fees;  and  that  $8,000  of  the  purchase  money 
was  paid  out  of  the  proceeds  of  the  sugar  pro- 
duced on  the  plantation;  and  that  it  was  pre- 
tended to  be  purchased  for  Eastman  or  Red- 
mond, but  that  neither  of  them  paid  anything 
in  the  transaction;  and  that  it  continued  to  be- 
held by  Ames  only  as  security  for  the  balance 
of  the  purchase  money,  namely:  $5,000  and 
counsel  fees. 

Wc  are  also  satisfied,  from  the  evidence  in 
the  case,  that  Gay,  when  he  purchased  the  same 
judgment  in  May,  1876,  knew  the  substance  of 
this  transaction,  or  had  sufficient  knowledge  to 
make  it  his  duty  to  make  further  inquiries.  Mr. 
Merrick  being  asked  the  question:  "When this 
transfer  was  made  by  Ames  to  Gay,  was  Gay 
informed  of  the  previous  transfer  mentioned  in 
the  documents  marked  1,  2  and  8  "  (the  propo- 
sition of  Ames,  and  Elder's  letters  of  accept- 
ance in  May,1874),  "or  anything  relative  there- 
to?" answered:  "  I  cannot  say  that  these  papers 
were  shown  to  him,  but  I  think  he  had  knowl- 
edge of  it;"  and  he  distinctly  says  that  that  pre- 
vious transfer  was  the  subject  of  conversation 
with  him.  Mr.  Ames  testifies  that  he  told  Gay, 
in  March,  1876,  all  his  transactions  concerning 
the  property.  Gay's  answer  to  Alter**  cross- 
bill is  somewhat  evasive  on  the  subject.  He 
avers  that  he  is  ignorant  of  all  transactions, 
which  may  have  occurred  previous  to  his  be- 
coming the  owner  of  judgment  aitetfortJt,  but 
that  he  is  informed  and  believes,  it  is  not  true 
that  any  sale  of  the  judgment  was  ever  made 
by  Ames  to  Redmond  and  Eastman  purchasing 
for  Aymar,  as  charged  in  the  bill;  and  he  de- 
nies that  he  had  knowledge  of  the  pretended 
sale  as  aforesaid,  at  the  date  of  the  transfer, but 
admits  that  he  was  informed  that  some  trans- 
actions had  taken  place  relative  to  said  note 
between  Ames  and  parties  other  than  those  set 
forth  in  the  bill,  but  said  negotiations  never  re- 
sulted in  any  complete  agreement;  said  parties- 
being  unwilling  to  carry  out  their  proposition. 

This  answer  must  be  taken  in  view  of  the 
fact  that,  in  Gay's  negotiations  with  Ames  and 
Merrick  for  the  purchase  of  the  judgment,  par- 
ticular reference  was  made  to  the  $3,000  which 
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had  been  paid  to  Ames  on  account  of  the  pur- 
chase in  1874,  the  latter  insisting  that  ho  should 
never  be  called  upon  to  refund  that  money  by 
reason  of  selling  the  judgment,  and  that  Oay 
should  guaranty  him  from  such  liability.  Qay, 
in  his  testimony,  admits  that  Ames,  in  his 
propositions,  was  very  particular  to  specify  the 
nature  of  this  $8,000  transaction,  and  always 
plainly  stated  that  it  was  a  payment  on  account 
of  an  agreement  on  his  part  to  sell;  but  he  says 
that  Ames  insisted  that  the  parties  had  entirely 
failed  to  carry  out  their  agreement,  and  that  he 
considered  they  had  forfeited  what  they  had 
paid,  and  that  he  considered  the  note  hisprop- 

"^07/  we  know  that  this  was  not  the  terms  of 
the  agreement,  and  if  Qay  knew  what  he  says 
Ames  told  him,  he  had  sufficient  knowledge  to 
put  him  on  further  inquiry  as  to  what  the  par- 
ticulars of  the  agreement  were,  by  ascertaining 
the  names  of  the  parties  and  applying  to  them 
for  information.  But  whether  he  had  sufficient 
notice  or  not,  as  purchaser  of  the  judgment,  he 
stood  in  no  better  plight  than  Ames  did.  If,  as 
was  the  fact,  Ames  held  it  merely  as  collateral 
security  for  the  balance  of  the  $5,000  purchase 
money,  besides  counsel  fees,  Oay  cannot  hold 
it  for  a  larger  amount  As  this  was  all  the  in- 
terest in  it  which  Ames  had  to  dispose  of.it  was 
all  that  Gay  could  acquire. 
[80]  It  is  contended  however,  by  the  plaintiff  in  er- 
ror, that  the  contract  of  1874,  whereby  Ames 
agreed  to  sell  his  judgment  for  $8,000,  was  a 
synallagmatic  contract, which  he  bad  a  right  to 
rescind  if  the  agreement  of  the  other  party  as  to 
the  payment  of  the  purchase  money  was  not 
performed.  This  is,  undoubtedly,  the  law  of 
Louisiana;  but  that  law  also  requires  that,  if  a 
party  to  a  contract  wishes  to  rescind  it  for  such 
a  cause,  he  must  return  to  the  other  party  what 
he  has  received,  so  as  to  put  him  in  the  some 
situation  he  was  in  before.  In  the  present  case, 
ft  is  not  to  be  supposed  that  it  was  Ames'  duty 
to  return  the  $8,000  which  he  received,  because 
k  was  really  received  from  Aymar,  the  debtor. 
But  he  was  at  least  bound  to  credit  that  amount 
on  the  judgment,  which  would  have  been  a  sub- 
stantial return;  and  in  that  cose  he  would  have 
had  a  right  to  maintain  his  judgment  for  the 
whole  balance,  and  Gay.  his  vendee,  would  have 
had  the  same  right.  But  he  did  not  do  this;  nor 
has  Gay  done  it;  but,  on  the  contrary,  the  latter 
has  endeavored  to  collect  the  whole  judgment 
without  any  deduction  whatever.  This  conduct 
fc  totally  inconsistent  with  the  position  taken. 
It  shows,  not  a  rescission  of  the  contract,  and  a 
return  or  credit  of  the  amount  paid  thereon,  but 
a  determination  to  regard  the  transaction  as  al- 
together void  and  the  whole  judgment  still  due. 

We  taint  that  this  position  cannot  be  main- 
tained. 

As  to  Alter's  title  to  the  second  note;  an  at- 
tempt was  made  to  show  that  that  also  had 
been  bought  for  Aymar's  use,  and  that  Alter 
stood  in  no  better  plight  than  Gay.  But  this 
attempt  failed.  It  clearly  appears  by  the  evi- 
dence that  Alter  purchased  the  note  of  Merrill, 
to  whom  it  had  been  indorsed  by  Mrs.  Allain 
at  a  discount  of  ten  per  cent 

We  think  that  the  decree  of  the  Circuit 
Court  was  correct,  and  it  it,  therefore,  affirmed. 

TroeOopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.S. 

See  12  Otto. 


DAVENPORT  AND   NORTHWESTERN  [1801 
RAILWAY  COMPANY,  Plff.  in  Err., 
t. 

WILLIAM  REN  WICK  bt  al.,  Composing 
the  Firm  of  Rex  wick,  Shaw  &  Cbossbtt. 

(Sec  8.  C,  12  Otto,  180-183.) 

Riparian  proprietor,  right*  of— Iowa  late. 

1.  If  a  riparian  proprietor  erects  a  pier  In  front 
of  his  property  on  a  navigable  rlvor,  with  a  view  to 
its  use  in  connection  with  the  river,  without  com- 
plying with  the  Aotol  Congress  prescribing  the 
conditions  on  whicn  piers  may  be  constructed,  a 
railroad  company,  unaor  the  power  of  eminent  do- 
main granted  by  the  State,  cannot  appropriate  his 
pier  to  ita  own  use,  witnout  compensating  him. 

2.  Section  2,  of  the  Iowa  Act  of  March  18, 1874, 
that  it  shall  not  bo  lawful  for  any  person  or  corpo- 
ration to  construct  or  operate  any  railroad  or  other 
obstruction  between  the  shore  and  the  river  with- 
out compensation  to  the  shore  owners,  is  valid  and 
not  in  conflict  with  the  Act  of  Congress. 

[No.  848.] 

Submitted  Mar.  IS,  18S0.  Decided  Mar.  SO,  IPSO. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 

The  proceedings  brought  up  for  revitw  by 
this  writ  of  error  were  commenced  by  the  Rail- 
road Company  in  September,  1876,  under  the 
statutes  of  Iowa  regulating  the  exercise  of  the 
right  of  eminent  domain  for  the  construction 
of  railways,  to  have  the  damages  ascertained 
which  would  be  sustained  by  the  defendants  in 
error,  as  riparian  owners,  by  the  construction 
of  the  railroad  along  the  shore  of  the  Missis- 
sippi, between  high  and  low  water-mark,  in 
front  of  certain  land  in  Davenport,  Iowa 
bounded  on  the  river,  and  occupied  by  the  de- 
fendants in  error  for  the  purposes  of  a  steam 
saw-mill  and  oppurtennnceo,  for  manufacturing 
lumber  from  logs  floated  down  the  river  to  said 
mill. 

An  appeal  was  taken  from  the  award  of  the 
six  freeholders  summoned  by  the  sheriff,  to  tbo 
State  Circuit  Court  for  Scott  County, where  tbo 
appeal  was  tried  by  a  jury  and  a  verdict  ren- 
dered fixing  the  damages  to  be  paid  to  the  de- 
fendants at  $5,000. 

Judgment  being  rendered  accordingly,  the 
Railroad  Company  appealed  to  the  Supremo 
Court  of  Iowa,  where  tnc  judgment  below  waa 
affirmed.   See  40  Iowa,  064. 

Thereupon  said  Company  sued  out  this  writ 
of  error. 

The  Iowa  Legislature,  in  1874,  enacted  a 
statute  (Public  Laws  of  Iowa,  1874,  ch.  85,  p. 
28),  authorizing  owners  of  property  upon  the 
Iowa  bonks  of  the  Mississippi  and  Missouri 
Rivers,  upon  which  property  there  is  carried 
on  any  business  in  any  way  connected  with,  the 
navigation  of  said  rivers,  or  to  which  the  said 
navigation  is  a  proper  or  convenient  adiunct, 
to  construct  and  maintain  in  front  of  their  sakl 

Oierty,  proper  and  convenient  erections  and 
cos  for  tho  use  of  their  respective  pursuits, 
and  for  the  protection  and  harbor  of  rafts,  logs, 
floats  and  other  water  crafts;  provided,  that  tbe 
same  present  no  material  or  unreasonable  ob- 
struction to  the  navigation  of  the  stream,  or  to 
a  similar  use  of  adjoining  property. 

It  also  made  it  unlawful  for  any  person  or 
corporation  to  construct  or  operate  any  railroad 
or  other  obstruction  between  such  lots  or  lands 
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and  either  of  said  rivers,  or  upon  the  shore  or 
margin  thereof,  unless  the  injury  or  damage  to 
such  owners  occasioned  thereby  should  first  be 
ascertained  and  compensated,  in  the  manner  pro- 
vided by  chapter  4,  title  10,  of  the  Code. 

The  proceedings  in  this  case  were  commenced 
and  prosecuted  under  the  authority  of  the  2d 
section  of  this  Act,  there  being  no  other  law  of 
the  State  providing  for  the  assessment  of  dam- 
ages in  such  a  case 

It  was  insisted  on  behalf  of  the  Railroad  Com- 
pany in  the  court  below,  that  the  above  statute 
was  void,  as  conflicting  with  the  Act  of  Con- 
gress of  Mar.  3,  1878,  R.  S.,  sec  5254. 

It  was  claimed  that  Congress,  under  the  Con- 
stitution, is  invested  with  power  to  regulate  the 
subject  of  erecting  piers,  cribs,  etc.,  on  naviga- 
ble rivers;  and  having  exercised  the  power  as 
to  the  Mississippi  River,  by  the  Act  referred  to, 
any  state  legislation  on  the  same  subject  is  un- 
authorized and  void;  that,  therefore,  the  Iowa 
Act  of  1874  was  invalid,  and  the  defendants  in 
error  were,  in  consequence  thereof,  entitled  to 
no  damages  whatever  for  being  cut  off  from 
the  river  by  the  construction  of  the  railroad  in 
front  of  their  property. 

Instructions  to  the  jury  to  that  effect  were 
asked  on  the  trial  and  refused;  for  which  refu- 
sal error  was  assigned  in  the  Supreme  Court. 

Meeert.  Grant  dk  Grant,  for  plaintiff  in  error. 

Memrt.  John  T.  Lavne  and:  John  N.  Rog- 
ers, for  defendants  in  error. 

[182]  Mr.  Chief JueXce  Wavite  delivered  the  opinion 
of  the  court: 

Although  the  Supreme  Court  of  Iowa  decided 
that  Congress,  under  the  power  to  regulate  com- 
merce, had  jurisdiction  over  the  Mississippi 
River,  and  having  exercised  that  power  in  the 
way  specified  in  sec.  5254,  R.  8.,  all  state  legis- 
lation in  conflict  therewith  was  void,  still  the 
question  remains,  whether,  if  a  riparian  propri- 
etor improves  his  property  with  a  view  to  its 
use  in  connection  with  the  river,  without  com- 
plying with  this  Act  of  Congress,  a  railroad 

[183]  company,  under  the  power  of  eminent  domain 
granted  by  the  State,  can  appropriate  his  im- 
provements to  its  own  use  without  his  consent 
and  without  making  him  compensation.  This, 
we  think,  is  a  federal  question,  giving  us  juris- 
diction, but  it  is  a  question  on  which  we  do  not 
care  to  hear  argument.  The  controversy  is  not 
between  the  public  and  the  riparian  owner  as 
to  his  right  to  keep  up  his  improvements.  The 
public  does  not  complain,  but  the  Railroad  Com- 
pany wants  the  improvements.  In  the  hands  of 
the  Company  they  will  be  just  as  much  a  nui- 
sance, so  far  as  the  public  is  concerned,  as  they 
can  be  if  kept  up  by  the  owner.  As  between  these 
two  parties,  the  improvements  are  the  property 
of  the  riparian  proprietor,  and  if  the  Company 
wants  them  for  its  own  -use  it  must  make  com- 
pensation. So  the  court  below  has  decided,  and, 
to  our  minds,  its  decision  was  clearly  right. 
While  in  Iowa  it  has  been  held  that  the  State 
owns  the  lands  lying  along  the  river  between 
high  and  low  water-mark,  care  was  taken,  in 
the  Act  of  March  18,  1874,  to  provide  that  it 
should  not  be  lawful  for  any  person  or  corpo- 
ration to  construct  or  operate  any  railroad  or 
other  obstruction  between  the  shore  and  the 
river  without  compensation  to  the  shore  own- 
ers.   The  2d  section  of  the  Act  is  good,  even 
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though  the  first  may  conflict  with  what  Con- 
gress had  before  done. 

The  motion  to  dismiss  is  denied,  but  that  to 
affirm  granted. 

Affirmed. 

True  copy.  Teat: 

James  H.  McKenney,  dark.  Sup.  Court,  U.f 

Cited— 40  Mich..  114;  48  Am.  Hep.,  460. 


NICHOLAS  W.  CASET,  Receiver  of  ths 
New  Orleans  National  Banking  Associ- 
ation, Piff.  in  Err., 
v. 

JOHN  I.  ADAMS  et.  al.,  Partners,  Compos- 
ing the  Firm  of  John  L  Adams  &  Co.,  in 
Liquidation. 

(See  6.  C,  12  Otto,  66-68.) 

Suit  against  national  bank. 

A  national  bank  can  bo  sued  In  a  state  court,  in  a 
local  action,  in  any  other  county  or  otty  than  that 
where  the  bank  la  located.  Section  5198  B.  8.  relates 
to  transitory  actions  only. 

[No.  248.] 

Argued  Apr.  7,  8, 1880.  Decided  Apr.  29, 1880. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana. 
On  the  28th  day  of  July,  1875,  John  I.  Adams 
&  Co.  brought  suit  in  the  District  Court  of  the 
Parish  of  Laf  ourche.againstDaunisand  Tucker, 
to  foreclose  a  mortgage,  but  without  making  any 
of  the  creditors  who  claimed  rights  under  a  prior 
mortgage,  parties.  Such  proceedings  were  had 
that  a  writ  of  seizure  and  sale  was  issued,  un- 
der which  the  sheriff  adjudicated  the  property 
to  John  I.  Adams  &  Co. ,  for  the  price  of  $17,519. 

Adams  &  Co.  claimed  the  whole  price  on 
their  mortgage  and  refused  to  pay  their  bid  on 
this  ground,  but  the  sheriff  refused  to  admit 
this  demand  and  complete  the  adjudication: 

Adams  &  Co.  then  moved  the  court  under 
whose  writ  the  property  had  been  sold,  for  a 
rule  on  the  bank  which  claimed  under  the  prior 
mortgage,  to  show  cause  why  the  same  should 
not  be  erased  from  the  records. 

The  motion  also  averred  "That  the  affairs  of 
the  Bank  of  New  Orleans  are  now  in  the  hands 
of  Nicholas  W.  Casey  of  the  City  of  New  Or- 
leans, Receiver,  appointed  under  the  National 
Bank  Act,  and  that  he  is  the  proper  party  on 
whom  to  serve  a  copy  hereof. 

In  answer  to  the  motion  the  Receiver  alleged 
the  conversion  of  the  Bank  of  New  Orleans  into 
the  New  Orleans  National  Banking  Association, 
under  the  National  Bank  Act,  and  the  succes- 
sion of  the  latter  to  all  its  rights  and  property; 
that  such  national  bank  was  located  in  the  City 
of  New  Orleans,  Parish  of  Orleans,  Louisiana, 
and  could  be  sued  only  in  the  United  States 
Court,  or  in  s  state,  county  or  municipal  court 
or  city  in  which  it  was  located;  and  reserving; 
the  benefit  of  this  exception,  in  case  it  should  be 
overruled,  the  Receiver  answered  and  claimed 
a  prior  mortgage  on  the  property,  and  averred 
that  the  same  had  never  been  paid.  The  Dis- 
trict Court  overruled  the  exception  as  to  the  ju- 
risdiction and  ordered  the  erasure  of  the  bank's 
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mortgage  by  uecrcc  of  Dec.  18,  1875,  from 
which  decree  an  appeal  was  taken;  whereupon 
the  Receiver  sued  out  this  writ  of  error. 

Messrs.  Dnrwt  A  Homor  for  defendant  in 
error. 

Messrs.  John  D.  Bouse.Chm.%,  Case  and  Wm. 

Crant,  for  plaintiff  in  error. 

[67]      Mr.  Chief  Justice  Wait©  delivered  the  opin- 
ion of  the  court: 

The  federal  question  io  this  case  is,  whether 
a  national  bank  can  be  sued  in  a  state  court  in 
a  local  action  in  any  other  county  or  city  than 
that  where  the  bank  is  located.  By  sec.  5198, 
R  8.,  it  is  provided  that  "Suits,  actions  and 
proceedings  against  any  association  under  this 
title  (The  National  Bonks)  may  be  had  in  any 
circuit,  district  or  territorial  court  cf  the  Unit- 
ed 8tates  held  within  the  district  in  which  such 
association  may  be  established,  or  in  any  State, 
county  or  municipal  court  in  the  county  or  city 
in  which  said  association  is  located,  having  ju- 
risdiction in  similar  case".."  This,  we  think,  re- 
lates to  transitory  actions  only,  and  not  to  such 
actions  as  are  by  law  locr.l  in  their  character. 
Becti  on  51 36  subjects  the  bonks  to  suits  at  law  or 
in  equity  os  f  ullv  as  natural  persons,  and  we  see 
nowhere  in  the  Banking  Act  any  evidence  of  an 
intention  on  the  part  of  Congress  to  exempt 
hanks  from  the  ordinary  rules  of  law  affecting 
the  locality  of  actions  founded  on  local  things. 
The  distinction  between  local  and  transitory  ac- 
tions is  as  old  as  actions  themselves,  and  no  one 
has  ever  supposed  that  laws  which  prescribed 
lwl  generally  where  one  should  be  sued,  included 
such  suits  as  were  local  in  their  character,  either 
by  statute  or  the  common  law  unless  it  was  ex- 
pressly so  declared.  Local  actions  are  in  the  nat- 
ure of  suits  in  rem,  and  are  to  be  prosecuted 
where  the  thing  on  which  they  are  founded  is  sit- 
uated. To  give  the  Act  of  Congress  the  construc- 
tion now  contended  for,  would  be,  in  effect,  to  de- 
clare that  a  national  bank  could  not  be  sued  at 
all  in  a  local  action  where  the  thing  about  which 
the  suit  was  brought  was  not  in  the  judicial  dis- 
trict of  the  United  States  within  winch  the  bank 
was  located.  Such  a  result  could  never  have 
been  contemplated  by  Congress. 

The  proceeding  in  this  case  was  clearly  local 
in  its  nature.  It  related  to  property  in  the  Par- 
iah of  La  Fourche,  which  had  been  seized  and 
■old  under  process  from  the  district  court  of 
that  parish.  The  proceeds  of  the  sale  were  in 
that  court,  and  could  not  be  distributed  until 
"a  conflict  of  privileges  "  arising  between  cred- 
itors was  sett  led .  No  personal  clai  m  was  made 
against  the  bank.  Nothing  was  wanted  except 
to  "  class  the  privilege  "  of  the  bank  on  the  prop- 
erty seized  ' '  according  to  its  rank. "  Whether, 
under  the  laws  of  Louisiana,  the  form  cf  pro- 
ceeding instituted  for  that  purpose  was  appro- 
priate, is  not  a  question  for  us.  The  decision 
of  the  Supreme  Court  of  the  8tate  as  to  that 
Blatter  is  conclusive. 

Judgment  affirmed. 


tnt  Copy.  Teat : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


N.  Y.,  889;  18  8.  C,  37 ;  44  Am.  Rep.,  582. 
See  12  Orro. 


WILLIAM  Q.  LANGFORD,  Plff.  in  Or,  (1451 
v. 

CHARLES  E.  MONTEITH 

(See  S.  C,  IS  Otto,  146-148.) 

Lands  of  Indians  in  Territories— suits  in  Idaho 
Territory. 

n.  Where  an  Act  of  Congress,  organising  a  State 
or  Territorial  Government  contains  a  provision  that 
no  lands  In  the  possession  of  an  Indian  Tribe  shall 
be  a  part  of  the  new  State  or  Territory,  when  there 
la  a  treaty  with  such  Tribe  that  It  shall  not  be  so  in- 
cluded, the  new  government  has  no  jurisdiction  over 
the  Territory  covered  by  such  treaty.  Harkncss  v 
Hyde  [XXV.,  237],  qualified  and  explained. 

2.  The  decision  of  the  Supreme  Court  of  Idaho  Ter- 
ritory is  affirmed,  that,  when  it  appears  from  a  sworn 
plea  of  defendant  in  an  action  before  a  Justice  of  the 
peace,  that  title  to  real  estate  is  involved  In  the  de- 
cision of  the  case,  It  cannot  be  tried  by  such  Justice 
and  carried  by  appeal  to  the  District  Court  for  trial, 
but  must  in  the  District  Court  be  dismissed,  unless 
certified  there  by  the  justice,  without  trial  before 
him. 

[No.  111.] 

Argued  Apr.  6,  1880.     Decided  Apr.  19,1880. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Idaho. 
The  case  is  stated  by  the  court. 
Mr.  Benjamin  F.  Butler,  for  plaintiff  in 
error. 

Mr.  Chat.  D evens,  Atty-Oen.,  for  defend- 
ant in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court, 
of  the  Territory  of  Idaho. 

Plaintiff  in  error,  who  was  plaintiff  below, 
brought  an  action  before  a  justice  of  the  peace 
in  the  nature  of  forcible  detainer,  to  recover 
of  the  defendant  the  possession  of  houses  and 
grounds  occupied  by  him  under  the  Indian  agent 
for  the  Government  of  the  United  States  among 
the  Nez  Perce  Indians. 

Plaintiff,  in  his  petition,  charged  that  the  de- 
fendant entered  under  a  lease  from  him  with  a 
condition  to  deliver  possession  to  plaintiff  on  ten 
days'  notice,  which  had  been  given. 

Defendant  answered  by  alleging  that,  at  the 
time  of  making  the  lease,  he  was  in  possession 
under  John  B.  Monteith,  Indian  agent;  that  he 
was  induced  to  give  the  lease  by  the  false  repre- 
sentation of  plaintiff  that  he  was  the  owner  of 
the  property;  that  said  buildings  and  land  were 
then  and  are  now  the  property  of  the  United 
States;  and  that  the  government  bad  issued  or- 
ders to  defend  its  possession  against  plaintiff. 

Another  allegation  of  the  defense  is,  that  the 
property  is  situated  within  an  Indian  reserva- 
tion, to  which  the  Indian  title  has  never  been 
extinguished,  and,  therefore,  forms  no  part  of 
the  Idaho  Territory.  Of  course,  if  this  latter  alle-  [  1  *6 1 
gation  was  true,  neither  the  justice  of  the  peace 
before  whom  the  case  was  first  tried,  nor  the 
District  Court  to  which  it  afterwards  came  by 
appeal,  had  any  jurisdiction  over  the  case.  And 
the  opinion  of  this  court  at  the  last  Term,  in  the 
case  of  Harkness  v.  Hyde,  08  U.  S.,  470  [XXV., 
2871,  is  relied  on  by  defendant's  counsel. 

The  principle  announced  in  that  case,  name- 
ly: that  when,  by  the  Act  of  Congress  which  or- 
ganizes a  new  Territorial  or  State  Government, 
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any  part  01  the  land  within  the  limits  of  its  ex- 
terior boundaries  is  excepted  out  of  the  juris- 
diction of  the  government  thus  brought  into 
existence,  it  is  no  part  of  such  State  or  Territo- 
ry, is  sound.  The  authority  of  Congress,  from 
which  the  power  to  exercise  the  new  iurisdic- 
tion  proceeds,  to  except  from  that  jurisdiction 
any  part  of  its  own  soil,  or  that  of  the  Indians, 
to  whom  the  government  has  promised  by  sol- 
emn treaties  to  do  so,  is  beyond  question. 

The  applicability  of  this  doctrine  to  the  juris- 
diction of  places  in  which  the  United  States  have 
constructed  permanent  forts,  arsenals,  etc.,  be- 
fore such  governments  are  organized,  will  be 
seen  at  once.  Congress  has  also  acted  on  this 
principle  on  the  organization  of  new  State  Gov- 
ernments. The  Act  for  the  admission  of  Kansas 
into  the  Union  as  a  State,  after  describing  its  ex- 
terior boundaries  and  declaring  that  the  new 
State  is  admitted  into  the  Union  on  an  equal 
footing  with  the  original  States,  in  all  respects 
whatever,  adds,  that  nothing  contained  in  the 
Constitution  of  the  State  shall  be  construed  "  to 
include  any  territory  which  by  treaty  with  a 
Tribe  of  Indians  is  not,  without  the  consent  of 
said  Tribe,  to  be  included  within  the  territorial 
limits  or  jurisdiction  of  any  State  or  Territory; 
but  all  such  territory  shall  be  excepted  out  of 
the  boundaries  and  constitute  no  part  of  the 
State  of  Kansas,  until  such  Tribe  shall  signify 
their  assent  to  the  President  of  the  United  States 
to  be  included  within  said  State."  Between  the 
United  States  and  the  Shawnee  Tribe  a  Treaty 
tben  existed  by  which  the  United  States  guar- 
antied that  the  lands  of  the  Tribe  should  never 
be  brought  within  the  bounds  of  any  State  or 
Territory,  or  subject  to  the  laws  thereof.  In  the 
case  of  if.  8.  v.  Ward,  1  Woolw.,  1,  the  Circuit 
Court  held  that  the  state  courts  had  no  jurisdic- 
tion in  the  lands  of  the  Shawnecs,  and  this  was 
2peated  in  U.  8.  v.  Staltl,  1  Woolw.,  192. 

The  Act  of  Congress  of  March  8, 18G8,  which 
organized  the  Territory  of  Idaho,  12  Stat.  atL., 
806,  contained  a  clause  precisely  similar  to  the 
one  in  the  Act  admitting  Kansas  into  the  Union. 

And  this  court  in  the  case  of  Harkneet  v.  Hyde, 
relying  upon  an  imperfect  extract  from  a  Treaty 
with  the  Shoshonees  found  in  the  brief  of  coun- 
sel, inadvertently  inferred  that  it  contained  a 
clause  against  including  the  lands  of  the  Tribe 
within  a  territorial  or  state  jurisdiction  like  the 
Treaty  with  the  Shawnecs.  In  this  it  seems  we 
were  laboring  under  a  mistake,  and  where  no 
such  clause  or  language  equivalent  to  it  is  found 
in  a  treaty  with  any  Indian  Tribe  within  the  ex- 
terior limits  of  Idaho,  the  land  held  by  them  is 
a  part  of  the  Territory  and  subject  to  its  juris- 
diction, so  that  process  may  run  there,  however 
the  Indians  themselves  may  be  exempt  from  that 
jurisdiction.  As  we  are  not  shown  any  such 
Treaty  with  the  Nez  Perce  Tribe,  on  whose  lands 
the  premises  in  dispute  arc  situated;  and  as  it  is 
a  contest  between  white  men,  citizens  of  the 
United  States,  the  court  had  jurisdiction  of  the 
parties,  if  the  subject-matter  was  one  of  which 
the  justice  of  the  peace  could  take  cognizance. 

The  Act  to  regulate  proceedings  in  civil  cases 
in  the  courts  of  Idaho  Territory,  section  847,  de- 
clares that,  on  a'trial  before  a  justice  of  the  peace 
if  it  appear  from  the  plaintiff's  own  showing, 
or  from  the  answer  of  the  defendant  verified  by 
his  oath,  that  the  determination  of  the  action 
will  necessarily  involve  the  daemon  of  *  ques- 
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tion  of  title  to  real  property,  the  justice  of  the 
peace  shall  suspend  all  further  proceedings,  and 
certify  the  case  to  the  District  Court  of  the 
county,  which  shall  thereafter  have  jurisdiction 
over  the  case  as  if  originally  brought  in  that 
court 

The  record  of  the  case  is  imperfect,  but  it  ap- 
pears that  the  case  was  an  appeal  in  the  District 
Court  from  the  judgment  of  the  justice  of  the 
peace,  and  that  the  District  Court  overruled  Che 
motion  of  the  defendant  to  dismiss  the  case  be- 
cause the  justice  of  the  peace  was  without  ju- 
risdiction to  try  it.  The  same  matter  was  urged 
in  the  Supreme  Court  on  appeal  from  the  judg- 
ment of  the  District  Court. 

We  are  of  opinion  that  the  justice  of  the  peace 
had  no  jurisdiction  to  try  the  case  after  the 
sworn  answer  of  the  defendant  was  filed,  and 
that  it  was  his  duty  to  have  certified  it  for  pri- 
mary trial  to  the  District  Court.  When  it  came 
there  on  appeal,  it  should  have  been  dismissed, 
because  there  could  have  been  no  lawful  trial 
before  the  justice. 

That  the  issue  tendered  by  the  sworn  answer - 
of  the  defendant  involved  the  title,  is  clear.  If 
he  was  holding  under  the  United  States,  his  at- 
tornment to  plaintiff  and  taking  a  lease  was  void. 
The  question  would  then  arise,  as  to  the  supe- 
riority of  the  title  of  plaintiff  and  that  of  the 
United  States,  set  up  by  defendant  For  the 
trial  of  that  title,  the  action  brought  by  plaint- 
iff and  the  forum  in  which  it  was  commenced 
were  inappropriate.  The  judgment  of  the  Su- 
preme Court  of  Idaho  on  tne  effect  of  their  own 
Code  of  procedure  in  this  respect  will  not  be  re- 
versed here,  and  it  it,  accordingly,  affirmed. 

True  Copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TJ.  8. 


GEORGE  PARKS,  GRANT  B.  TURNER, 
WILLIAM  A  TAYLOR  Aim  JAMES  A. 
VAUGHN,  Partners,  as  Turner,  Parks  & 
Co.,  Apptt., 

v. 

JONATHAN  L.  BOOTH. 

(See  8.  C.1*  Otto,  98-107.) 

Application  for  patent— patented  invention— de- 
fense*—patent  for  grain  teparatort  eottt  and 
interest. 

1.  An  applicant  for  a  patent  In  case  of  a  machine, 
is  required  to  explain  the  principle  thereof,  the  best 
mode  of  applying  the  same,  and  to  point  out  and 
distinctly  claim  too  part,  improvement  or  oombtna 
tion  which  ho  claims  as  hi*  Invention. 

2.  A  patented  invention  may  embrace  both  a  new 
device  or  clement,  and  a  now  combination  of  old 
devices. 

8.  The  dof onsc,  that  the  patentee  Is  not  the  origi- 
nal and  first  inventor,  if  the  thing  patented  Is  an 
entirety,  incapable  of  division  or  of  separate  uao, 
must  be  addressed  to  tho  Invention  and  cot  to  a  part 
of  it,  nor  to  one  or  more  claims  of  the  patent,  if  less 
than  the  entire  invention. 

L  Booth's  re- issued  patent  for  an  improvement  In 
(Train  separators  is  valid.  The  proofs  In  this  case  es- 
tablish that  he  Is  tho  original  and  first  Inventor. 

5.  In  an  action  for  the  infringement  of  a  potent, 
the  complainant  is  not  entitled  to  an  allowance  for 
any  expenses  beyond  the  taxable  costs.  Interest  on 

Kvr^—DamaoteforinfrinQMnent  of  patent*:  treble 
damage*.  See  note  to  Hogg  v.  Emerson.  58  U.  8.  (11 
How.),  887. 
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the  profits  decreed  to  the  complainant  to  not  al- 
lowed. 

[No.  288.] 

Argued  Mar.  SI,  Apr.  t,  1880.  Decided  Apr.  t6, 

1880. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Ohio. 
The  case  is  stated  by  the  court. 
Messrt.  W.  BakeweU  and  T.  B.  Kerr,  by 
leave  of  court  for  appellants. 
Mr.  W.  P.  Cogswell,  for  appellee. 

[WJ  Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court : 

Power  to  promote  the  progress  of  science  and 
useful  arts,  by  securing  for  limited  times  to  au- 
thors and  inventors  the  exclusive  right  to  their 
respective  writing  sand  discoveries,  is  expressly 
vested  in  Congress  by  the  Constitution.  Pur- 
suant to  the  power  there  conferred,  the  enact- 
ment of  Congress  provides  that  the  original  ju- 
risdiction of  patent  cases  shall  be  exclusive  in 
the  circuit  courts  or  the  district  courts  exercis- 
ing circuit  court  powers.    R.  S.,  sees.  628-711. 

Provision  is  also  made  that  a  party  whose 
rights,  secured  by  valid  patent,  are  invaded  by 
inf  ringement,  may  seek  his  remedy  in  an  action 
at  law  or  by  a  suit  in  equity,  at  his  election.  5 
.Stat,  at  L.,  124 ;  16  Stat,  at  L.,  206  ;  R.  S.,  sec. 
4920. 

Federal  Courts  vested  with  jurisdiction  in 
*uch  cases  have  power,  in  their  discretion,  to 
grant  injunctions  to  prevent  the  violation  of 
aay  right  secured  by  a  patent,  as  in  other  cases 
of  equity  cognizance. 

Sufficient  appears  to  show  that  a  patent  in 
due  form  was  issued  to  the  complainant,  on  the 
20th  of  September,  1859,  for  a  new  and  useful 
improvement  in  grain  separators,  which  con- 
Msted  in  the  employment  and  use  of  a  series  of 
inclined  screens  and  boxes,  having  a  proper 
r-oake  motion  communicated  to  them,  in  connec- 
tion with  a  fan  air-blast  spout,  the  whole  being 
ananged  in  a  manner  set  forth  in  the  specifica- 
tion. 

Without  entering  much  into  details,  it  will 
suffice  to  say,  in  this  connection,  that  the  object 
1*8]  of  the  improvement  was  to  subicct  groin  to  a 
thorough  screening  operation.  Machines  were 
constructed  under  the  patent  and  were  put  in 
operation  at  various  places,  but  on  the  25th  of 
September  of  the  next  year  it  was  surrendered 
and  re-issued,  and  on  the  29th  of  November,  four 
years  later,  it  was  surrendered  a  second  time, 
when  the  patent  in  suit  was  issued  to  the  com- 
plainant, which  is  a  second  re-issue.  Having 
removed  the  defects  in  the  prior  patents,  the 
complainant  alleges  that  he  immediately  put  the 
machines  on  sole  ;  that  he  has  ever  since  been 
in  possession  of  the  right  secured  by  the  patent ; 
and  that  he  would  have  made  large  profits  from 
the  manufacture  and  sole  of  the  same  had  he 
not  been  «.  re  vented  from  so  doing  by  the  re- 
spondents. 

Two  claims  are  made  by  the  complainant. 
He  charges  that  the  respondents  have  largely 
raf ringed  his  exclusive  right,  and  ore  still  en- 
gaged in  making  and  selling  machines  which  are 
constructed  in  the  same  manner  as  the  patented 
improvement,  and  which  accomplish  the  same 
object  by  the  same  mode  of  operation. 

Service  was  made,  and  the  respondents  ap- 
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peared  and  filed  an  answer.  Their  principal  de- 
fenses arc  as  follows:  (1)  That  the  complain- 
ant is  not  the  original  and  first  inventor  of  the 
patented  improvement.  (2)  That  the  alleged 
invention  had  been  in  public  use  and  on  sale  for 
more  than  two  years  prior  to  the  application  by 
the  complainant  for  a  patent.  (8)  That  the  re- 
issued patent  described  in  the  bill  of  complaint 
is  not  for  the  same  invention  as  the  original. 

Proofs  were  taken,  hearing  had,  and  the  cir- 
cuit court  entered  a  decree  in  favor  of  the  com- 
plainant, and  sent  the  cause  to  a  master  to  com- 
pute the  profits,  gains  and  advantages  which 
the  respondents  have  received,  or  which  have 
arisen  or  accrued  to  them  from  the  infringe- 
ments of  the  said  patent.  Due  report  was  made 
by  the  master,  to  whose  report  certain  excep- 
tions were  filed  by  the  respondents.  Exceptions 
were  also  filed  by  the  complainant,  but,  inas- 
much as  be  did  not  appeal,  they  will  not  be 
re-examined.  Those  filed  by  the  respondents, 
which  arc  still  the  subject  of  complaint,  will  re- 
ceive due  consideration. 

Roth  parties  appeared,  and  were  *icnrd  in  sup- 
port of  their  respective  exceptions,  U  of  which 
were  overruled  by  the  circuit  court  except  the 
fourth  exception  filed  by  the  respondents.  Mat- 
ters of  the  kind  being  settled,  the  circuit  cour» 
entered  a  final  decree  in  favor  of  the  complaii. 
ant  in  the  sum  of  $11,184.42,  with  costs  of  suit. 
Prompt  appeal  was  taken  by  the  respondents  to 
this  court,  and  since  the  cause  was  entered  here 
they  have  filed  the  assignment  of  errors  set 
forth  in  their  brief. 

All  such  matters  as  are  deemed  material  to  the 
several  defenses  pleaded  in  the  answers  will  be 
carefully  considered,  without  entering  into  the 
details  of  the  argumentative  portion  of  t  he  errors 
assigned.  When  reduced  to  specific  proposi- 
tions, the  errors  assigned  may  be  stated  as  fol- 
lows: (1)  That  the  complainant  is  not  the  orig- 
inal and  first  inventor  of  the  patented  improve- 
ment. (2)  That  the  supposed  improvement  was 
not  the  proper  subject  ot  a  patent,  because  it  did 
not  involve  any  invention.  (8)  That  the  circuit 
court  erred  in  finding  that  the  respondents  had  in- 
fringed the  re-issued  patent  of  the  complainant. 
(4)  That  the  circuit  court  erred  in  overruling 
the  exceptions  of  the  repondents  to  the  masters 
report.  (5)  That  the  circuit  court  erred  in  al- 
lowing damages  to  the  complainant  in  addition 
to  profits. 

Redress  for  the  infringement  of  a  patent  may 
be  sought  by  a  suit  in  equity  as  well  as  by  an  ac- 
tion at  law,  and  the  required  allegations  and 
proofs  are  substantially  the  same  in  one  form  of 
remedy  as  in  the  other.  Neither  damages  nor 
profits  can  be  recovered  unless  the  complaining 
party  alleges  and  proves  that  he  or  the  person 
under  whom  he  claims  was  the  original  and  I-  .st 
inventor  of  the  patented  improvement,  p'jH  Jiat 
the  same  has  been  infringed  by  the  party  c gainst 
whom  the  suit  is  brought.   Both  of  '.uose  alle- 

fations  must  be  proved  to  maintain  the  suit; 
ut  the  law  is  well  settled  that  the  patent  in  Ques- 
tion, if  introduced  in  evidence  by  the  complain- 
ing party,  affords  him  prima  faeic  evidence  that 
the  patentee  was  the  original  and  first  inventor. 
That  presumption,  in  the  absence  of  any  satis- 
factory proof  to  the  contrary,  is  sufficient  to  en- 
title him  to  recover  if  he  proves  the  -ileged  in- 
fringement. 
Evidence  to  overcome  that  piesumption  may 

66 


Digitized  by 


Google 


9G-107 


Supreme  Coust  of  the  United  States. 


Oct.  Tbbm, 


[100] 


(101] 


be  introduced  by  the  defending  party  in  case 
due  notice  of  such  an  intention  is  given  to  the 
party  that  instituted  the  suit,  as  required  by  the 
Act  of  Congress.  R.  8.,  sec.  4920.  Notices  of 
the  kind  were  given  by  the  respondents  in  their 
answers,  and  the  assignment  of  errors  calls  in 
question  the  decision  of  the  circuit  court  in  that 
regard,  which  is  the  first  question  presented  for 
re-examination  in  the  record. 

Questions  of  the  kind  cannot  well  be  decided 
without  first  ascertaining  what  the  patented  im- 

Erovement  is  that  is  described  in  the  first  plead- 
tg  of  the  complaining  party;  and  that  becomes 
necessary  in  this  case,  both  in  determining  the 
issue  of  prior  invention  and  the  issue  of  in- 
fringement. Attempt  having  failed  to  show 
that  the  re-issued  patent  is  not  for  the  same  in- 
vention as  the  original,  the  question  as  to  the 
nature  of  the  improvement  may  be  determined 
by  the  examination  of  the  specification  and 
drawings  of  the  patent  in  suit. 

Two  claims  are  annexed  to  the  specification, 
of  which  the  first  is  the  combination  of  the  zig- 
zag screens  and  boxes,  as  exhibited  in  the  model 
and  drawings,  when  the  name  have  a  lateral 
shake  motion,  or  one  at  right  angles  to  the  pas- 
sage of  the  grain,  in  such  a  manner  as  to  cause 
the  grain  to  pass  consecutively  over  and  through 
them,  and  when  arranged  relatively  to  each 
other,  to  operate  as  set  forth  in  the  specification; 
(2)  in  the  second  place  he  claims  the  series  of 
zigzag  screens  and  boxes  with  or  without  the 
troughs  and  having  the  lateral  shake  motion  in 
connection  with  the  fan  and  spout,  as  set  forth  in 
the  specification  and  exhibited  in  the  drawings. 

Plain  as  these  claims  are,  it  would  not  be  dif- 
ficult to  define  their  meaning,  even  without  re- 
sort to  the  details  of  what  precedes  in  the  spec- 
ification. Speaking  directly  to  the  point,  the 
patentee  states  that  his  invention  consists  in  the 
employment  or  use  of  zigzag  screens  and  boxes 
or  passages  having  a  proper  lateral  shake  motion 
communicated  to  them,  and  so  arranged  that 
the  grain  may  pass  consecutively  over  and 
through  them  and  be  subjected  to  a  thorough 
screening  operation.  Also  using  in  connection 
with  the  zigzag  screens  and  boxes  a  revolving 
fan  and  spout,  so  arranged  that  the  grain  will 
be  subjected  to  a  sufficient  blast  for  the  separa- 
tion from  it  of  all  light  impurities.  Reference 
is  then  made  to  the  drawings,  which  show  the 
frame  of  the  machine  and  the  manner  in  which 
the  series  of  devices  called  inclined  screens  are 
secured  by  clastic  pendants,  as  more  fully  ex- 
plained in  another  part  of  the  specification.  Ex- 
planations follow  which  show  that  the  screens 
may  be  formed  of  perforated  zinc  or  other  sheet 
metal,  placed  alternately  in  reversed  inclined 
positions,  as  is  clearly  seen  in  figure  2  of  the 
drawings,  each  screen  being  placed  at  the  top  of 
what  is  termed  a  shallow  box  which  forms  the 
passage  of  the  grain,  the  boxes  extending  the 
whole  length  of  the  screens  in  order  to  receive 
the  grain  and  discbarge  the  same  on  to  the  ele- 
vated end  of  the  screen  next  below,  through 
openings  constructed  for  the  purpose,  in  order 
that  the  screening  operation  ma"  be  continued 
through  the  whole  series  of  screens. 

Instructive  and  minute  explanations  are  given 
in  the  specification  of  the  entire  construction 
and  mode  of  operation  of  the  apparatus  and  the 
several  devices  of  which  it  is  composed.  Be- 
yond all  doubt,  the  explanations  constitute  a 
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full  compliance  with  requirements  of  the  Pa- 
tent Act  in  all  respects,  and  are  amply  sufficient 
to  show  that  the  invention  consists  of  the  com- 
bination of  elements  or  ingredients,  the  sub- 
stance of  which  is  embodied  in  the  claims  of 
the  patent  annexed  to  the  specification.  None 
of  the  elements  or  ingredients  are  claimed  to  be 
new,  from  which  it  follows  that  the  invention 
consists  entirely  in  the  combination,  and  not  a 
doubt  is  entertained  that  it  is  both  new  and 
useful. 

Inventors  of  machines  are  required,  before 
they  secure  a  patent,  to  deliver  a  written  de- 
scription of  the  improvement  and  of  the  man- 
ner and  process  of  making,  constructing  and 
using  the  same,  in  such  full,  clear  and  exact 
terms  as  to  enable  one  skilled  in  the  art  or  sci- 
ence to  make,  construct  and  use  the  invention. 
Drawings  are  also  required  in  certain  cases,  and 
if  the  invention  is  such  that  it  may  be  repre- 
sented by  a  model,  the  applicant  for  a  patent  is 
required  to  furnish  a  model  of  the  improvement. 
Requirements  of  the  kind,  in  cases  where  they 
apply,  may  be  regarded  as  conditions  precedent 
to  the  right  of  the  commissioner  to  grant  such 
an  application;  but  cases  of  ten  arise  where  they 
or  some  of  them  do  not  apply. 

An  applicant  for  a  patent,  "in  case  of  a  ma- 
chine," is  required  to  explain  the  principle  there- 
of, the  best  mode  of  applying  the  same,  and  to 
point  out  and  distinctly  claim  the  part,  improve- 
ment or  combination  which  he  claims  as  his  in- 
vention; and  the  respondents  contend  that  the 
patent  of  the  complainant  is  invalid  because  the 
specification  does  not  comply  with  that  require- 
ment.   R.  S.,  sec.  4888. 

Inventions  sometimes  embrace  an  entire  ma- 
chine, and  in  such  cases  it  is  sufficient  if  it  ap- 
pears that  the  claim  is  co-extensive  with  the 

Eatented  improvement.  Other  inventions  em- 
race  only  one  or  more  parts  of  a  machine,  and 
in  such  cases  the  part  or  parts  claimed  must  be 
specified  and  pointed  out,  so  that  constructors, 
other  inventors,  and  the  public  may  know  what 
the  invention  is*  and  what  is  withdrawn  from 
general  use. 

Patented  inventions  are  also  made  which  cm- 
brace  both  a  new  device  or  element  and  a  new 
combination  of  old  devices  embodied  in  the 
same  apparatus  or  machine.  Particular  de- 
scription of  the  improvement  is  required  in  such 
a  case,  as  the  property  of  the  patentee  in  such  a 
case  consists  not  only  in  the  new  device,  but 
also  in  the  new  combination. 

Modern  inventions  very  often  consist  merely 
of  a  new  combination  of  old  elements  or  de- 
vices, where  nothing  is  or  can  be  claimed  ex- 
cept the  new  combination.  Such  a  combina- 
tion is  sufficiently  described,  to  constitute  a 
compliance  with  the  letter  and  spirit  of  the  Act 
of  Congress,  if  the  devices  of  which  it  is  com- 
posed are  specifically  named,  their  mode  of  oper- 
ation given,  and  the  new  and  useful  result  to  be 
acomplished  is  pointed  out,  so  that  those  skilled 
in  the  art  and  the  public  may  know  the  extent 
and  nature  of  the  claim  and  what  the  parts  are 
which  co-operate  to  do  the  work  claimed  for 
the  invention. 

Apply  those  rules  to  the  specification  in  que 
tion,  and  it  is  clear  that  the  proposition  that  i. 
does  not  point  out  what  is  claimed  as  new  is 
wholly  unsupported  and  founded  in  mistake  aa 
to  what  is  required  by  the  Pat' Act 
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Suppose  that  is  so;  still  it  Is  insisted  by  the 
respondents  that  the  patentee  is  not  the  original 
ana  first  inventor  of  the  improvement.  Such 
a  defense  may  be  supported  by  proof  that  the 
invention  was  made  by  another  before  the  pa- 
tented improvement  was  made  for  the  infringe- 
ment of  which  the  suit  is  brought.  Authority 
is  also  given  to  the  respondent  in  stich  a  suit  to 
show  if  he  can  that  the  improvement  had  been 
patented  or  described  in  some  printed  publica- 
tion prior  to  the  supposed  invention  set  forth  in 
the  specification.  K.  S.,  sec.  4020.  Defenses 
of  the  kind  arc  authorized  by  the  Act  of  Con- 
gress, and  it  may  be  remarked  that  it  is  not  nec- 
cesary  to  allege  or  prove,  in  order  to  sustain 
such  a  defense,  that  the  prior  patent  or  descrip- 
tion was  issued  or  given  two  years  earlier,  as 
the  only  requirement  is  that  the  patent  or  pub- 
lication was  prior  to  the  supposed  invention  of 
the  complainant. 

Enough  appears  in  (his  rxolanation  to  show 
that  the  two  defenses  may  be  considered  to- 
gether, as  it  is  settled  law  that  if  the  patentee  is 
not  the  original  and  first  inventor  of  the  im- 
provement,"" or  if  it  had  been  patented  or  de- 
scribed in  any  printed  publication  prior  to  the 
supposed  invention,  then  the  complainant  can- 
not recover. 

Notice  in  due  form  is  given  by  the  p  spond- 
eots  in  their  answer  and  amended  answer  of 
twelve  patents  or  specifications  prior  in  date  to 
the  patent  of  the  complainant,  and  which,  as 
the  respondents  allege,  supersede  the  invention 
described  in  the  complainant's  patent.  Attempt 
will  not  be  made  to  describe  the  invention  set 
forth  in  each  of  these  publications.  Suffice  it 
so  say  in  that  regard,  that  all  of  them  have  been 
carefully  examined  to  the  extent  of  the  means 
furnished  by  the  transcript,  and  the  court  is  of 
the  opinion  that  no  one  of  the  documents  is  of 
a  character  to  sustain  the  issue  that  the  com- 
plainant is  not  the  original  and  first  inventor  of  j 
the  improvement.  j 

Most  or  all  of  the  inventions  described  in  those ! 
publications  bear  more  or  less  resemblance  to 
that  claimed  by  the  complainant,  and  it  may  be 
that  if  it  were  allowable  to  test  the  validity  of 
the  invention  in  Question  by  comparing  the 
same  with  the  whole  as  if  embodied  in  a  single 
exhibit,  the  evidence  might  be  sufficient  to  sup- 
port the  views  of  the  respondents  in  respect  to 
the  defense  under  consideration.  Were  that 
allowable  it  might  well  be  'suggested  that  the 
screen  is  found  in  one,  the  box  in  another,  and 
the  means  to  produce  the  lateral  shake  in  a 
third,  and  so  on  to  the  end;  but  it  would  still 
be  true  that  neither  the  same  combination  in  its 
entirety  nor  the  same  mode  of  operation  is  de- 
scribed in  any  one  of  the  patents  or  printed 
publications  given  in  evidence. 

Attempt  is  scarcely  made  in  argument  to 
■how  that  any  one  of  these  exhibits  embodies 
the  entire  invention  of  the  complainant,  but  it 
is  insisted  that  every  feature  of  the  patented  im- 
provement is  found  in  some  one  or  more  of 
those  publications.  Suppose  that  is  so;  still  it 
is  clear  that  such  a  concession,  if  made,  could 
not  benefit  the  respondents,  unless  they  can  be 
•hewed  to  extend  the  same  comparison  to  two 
or  more  exhibits,  as  they  do  not  contend  that 
the  entire  invention  is  superseded  by  any  one  of 
their  exhibits. 

Where  the  thing  patented  is  an  entirety,  con- 
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dating  of  a  separate  device  or  of  a  single  com- 
bination of  old  elements  incapable  of  division  or 
separate  use,  the  respondent  cannot  make  good 
the  defense  in  question  by  proving  that  a  part 
of  the  entire  invention  is  found  in  one  prior 
patent,  printed  publication  or  machine,  and  an- 
other part  in  another,  and  so  on  indefinitely, 
and  from  the  whole  or  any  given  number  ex- 
pect the  court  to  determine  the  issue  of  novelty 
adversely  to  the  complainant.  Imhaeuaer  v. 
2?w«*,not reported  [101  U.  8.,  647,  XXV. ,9451. 

Common  justice  forbids  such  a  defense,  as  it 
would  work  a  virtual  repeal  of  so  much  of  the 
Patent  Act  as  gives  to  inventors  the  right  to  a 
patent  consisting  of  old  elements,  where  the 
combination  itself  is  new  and  produces  a  new 
and  useful  result.  New  elements  in  such  a 
patent  are  not  required,  and  if  such  a  defena : 
were  allowed,  not  one  patent  of  the  kind  in  •. 
thousand  of  modern  date  could  be  held  vnlk  . 
Nor  is  such  a  defense  consistent  r/Ilh  lac  legis- 
lations enacted  by  Congress  in  respect  to  tic 
procedure  in  litigations  in  respect  to  patcut- 
rights. 

Infringers  or  persons  sued  as  such  may  plead 
the  general  issue,  and  having  given  the  re- 
quired notice  may  prove  that  the  patentee  is 
not  the  original  and  first  inventor  of  the  im- 
provement, or  that  it  had  been  patented  or  des- 
cribed in  some  printed  publication  prior  to  the 
supposed  invention,  or  that  it  had  been  in  pub- 
lic use  or  on  sale  in  this  country  for  more  than 
two  years  before  the  patentee  applied  for  his 
patent.  Corresponding  proceedings  may  be 
had  in  equity,  the  denial  of  infringement  and 
notice  being  alleged  and  given  in  the  answer- 
Defenses  of  tbc  kind,  if  the  thing  patented  is 
an  entirety,  incapable  of  division  or  of  separate 
use,  must  be  addressed  to  the  invention  and  not  1 1051 
to  a  part  of  it  or  to  one  or  more  claims  of  the 
patent,  if  less  than  the  entire  invention.  More 
than  one  patent  may  be  included  in  one  suit, 
and  more  than  one  invention  may  be  secured  in 
the  same  patent,  in  which  cases  the  several  de- 
fenses may  be  made  to  each  patent  in  the  suit 
and  to  each  invention  to  which  the  charge  c  f 
infringement  relates.  Datea  v.  Coc,  98  U.  S., 
81,  48  [XXV.,  68.  74]. 

Remarks  already  made,  without  more,  arc 
sufficient  to  show  that  the  evidence  introduced 
by  the  respondents  to  sustain  the  proposi'ion 
that  the  complainant  is  not  the  originu'  ..n.'. 
first  inventor  of  the  improvement  fails  to  e*  cl> 
lish  that  assignment  of  error,  and  that  tlu  de- 
fense must  be  overruled. 

Much  discussion  of  the  next  defense  is  not  re- 
quired; beyond  what  is  necessary  to  state  the 
true  construction  and  meaning  of  the  provision 
of  the  Patent  Act  which  allows  that  defense. 

Evidence  of  the  want  of  novelty  arises  from 
the  acts  of  others,  the  defense  being  that  the 
invention  was  constructed  by  another  before 
the  patentee  made  his  invention,  the  rule  being 
that  priority  of  right  depends  in  the  first  place 
upon  priority  of  construction.  Inventors  may, 
if  they  can,  keep  their  inventions  secret;  but  if 
they  do  not,  and  suffer  the  same  to  go  into  pub- 
lic use  for  a  period  exceeding  what  is  allowed 
by  the  Patent  Act,  they  forfeit  their  right  to  a 
patent.  Hence,  the  Patent  .A  c*.  rllowa  the  in- 
fringer to  plead  and  prove  that  the  invention  of 
the  patentee  had  been  in  public  use  or  on  sale 
in  this  country  for  more  than  two  ye*"*  before 

67 


Digitized  by 


Google 


120 


Supreme  Court  op  the  United  States. 


Oct  Term, 


the  inventor  applied  for  a  patent.  No  question 
of  priority  is  open  under  that  defense,  nor  will 
evidence  sustain  it  that  another  had  made  or 
patented  the  invention  two  years  before  the  ap- 
plication, without  the  knowledge  of  the  patentee 
whose  invention  is  in  question. 

Evidence  of  priority  is  admissible  under  the 
preceding  defense.  Unless  inventors  keep  their 
inventions  secret,  they  are  required  to  be  vig- 
ilant in  securing  patents  for  their  protection  ; 
and  if  they  do  not,  and  suffer  the  same  to  be  in 
public  use  or  on  sale  in  this  country  for  more 
than  two  years  before  they  apply  for  a  patent, 
they  forfeit  their  right;  and  if  an  infringer  al- 
leges und  proves  that  defense,  he  cannot  be 
held  liable  in  a  suit  for  infringement. 

Subject  to  this  explanation,  it  is  clear  that 
there  is  no  proof  in  this  case  that  the  complain- 
106]  ant  was  guilty  of  any  laches  in  applying  for  a 
patent,  or  that  his  improvement  ever  went  into 
public  use  or  was  on  sale  in  this  country  before 
lie  applied  for  his  patent. 

Machines  called  grain-separators,  it  is  admit- 
ted in  argument,  are  manufactured  and  sold  by 
the  respondents,  but  they  denied  in  their  orig- 
inal answer  that  their  separators  were  in  all  re- 
spects constructed  in  the  same  manner  as  the 
apparatus  of  the  complainant,  nor  have  they 
since  entirely  abandoned  that  proposition.  In- 
stead of  that,  they  still  insist  that  the  re-is- 
sued patent  of  the  complainant  differs  from  the 
original,  but  they  substantially  admit  that  the 
machines  which  they  construct  and  sell  do  in- 
fringe the  invention  of  the  complainant,  as  de- 
scribed in  the  re-issued  patent,  which  is  suffi- 
cient for  the  complainant,  as  the  respondents 
have  failed  to  make  good  thcin  defense  that  the 
reissued  patent  is  not  for  the  same  invention  as 
the  original.  Irrespective  of  any  admission, 
however,  the  court  is  satisfied,  from  a  com- 
parison of  the  two  exhibits,  that  the  charge  of 
infringement  is  fully  sustained. 

Eighteen  exceptions  were  filed  by  the  re- 
spondents to  the  report  of  the  master,  but  it  is 
not  deemed  necessary,  in  view  of  the  state  of 
the  record,  to  give  them  a  separate  examina- 
tion in  this  case.  Infringement  being  proved, 
the  complainant  was  entitled  to  an  account  of 
the  profits  made  by  the  respondents  in  the  un- 
lawful use  of  the  patented  improvement,  which 
■consisted  of  the  new  combination  described  in 
the  specification.  Obviously,  it  was  a  proper 
■case  for  reference  to  a  master,  and  it  is  not  per- 
ceived that  the  general  basis  of  his  report  ex- 
hibits any  error  to  the  prejudice  of  either  party. 
Two  special  errors  are  discovered  in  addition  to 
the  one  very  properly  corrected  by  the  circuit 
court. 

Costs  were  propel  ly  allowed,  but  the  court  is 
•of  the  opinion  that  tue  complainant  was  not  en- 
titled to  an  allowance  for  any  expenses  beyond 
the  taxable  costs.  Interest  on  the  profits  de- 
creed to  the  complainant  should  not  nave  been 
allowed,  as  was  decided  by  this  court  many 
years  ago,  the  better  opinion  being  that  profits 
in  such  a  case  are  to  be  regarded  in  the  light  of 
unliquidated  damages,  which  usually  do  not 
draw  interest  without  the  special  order  of  the 
court.  Silsby  v.  Foote,  20  flow.,  378,  386  [61 
U.  S.,  XV.,  953,  955]. 
107  J  Expenses  to  the  amount  of  $627.20,  including 
counsel  fees,  were  allowed  to  the  complainant 
lieyond  the  taxable  costs,  which,  together  with 
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the  entire  interest  allowed,  must  be  deducted 
from  the  decree.  From  which  it  follows  that 
the  decree  in  favor  of  the  complaint,  instead  of 
being  $11,184.42,  should  be  $9,992.09,  without 
interest,  but  with  costs  of  suit,  as  allowed  in 
the  decree  of  the  circuit  court;  and  the  decree 
of  the  circuit  court  is  modified  so  as  to  conform 
to  that  computation ,  but  without  any  injunction, 
as  the  term  of  the  patent  has  expired. 

The  decree,  a*  modified,  it  affirmed  without  in- 
terest or  costs,  the  cost*  of  this  court  to  be  paid  bp 
the  appellee. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  8up.  Court  XT.  8. 

CIted-105U.8.,S»4.  110  U.S.,  808. 


PITTSBURGH,  CINCINNATI  AND  ST. 
LOUI8  RAILWAY  COMPANY.  Ftff.  in 
Err., 

v. 

JOHN  HECK,  Who  Sues  for  the  Use  of  Law- 
son  G.  Lake,  Nathaniel  J.  Owens  and 
John  Leach. 

(8ee  8.  C.  12  Otto.  120.) 

Exceptions  necessary  to  a  review — new  IrieJ. 

1.  The  power  of  this  court  is  confined  to  excep- 
tions actually  taken  at  the  trial,  and  unless  objec- 
tion was  made  and  exception  taken  before  the  ver- 
dict, no  case  ta  presented  for  a  review  here  of  the 
rulings  at  the  trial. 

2.  The  action  of  a  trial  court,  in  granting  or  re- 
fusing to  grant  a  motion  for  a  new  trial,  cannot  be 
assigned  tor  error  here. 

[No.  256.1 

Argued  Apr.  19,  1880.  Decided  Apr.  t6,  1880. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  stated  by  the  court. 
Mr.  E.  Walker,  for  plaintiff  in  error. 
Mr.  O.  B.  Sansun,  for  defendant  in  error. 


I 


Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

It  does  not  appear  from  this  record  that  any 
exceptions  were  taken  in  the  progress  of  the 
trial  to  what  was  done  by  the  court  below. 
The  trial  was  finished  and  a  verdict  rendered 
on  the  28th  of  November.  Nearly  three  weeks 
afterwards,  a  motion  was  made  for  a  new  trial, 
because  of  certain  alleged  errors  in  the  charge; 
but  it  is  nowhere  shown  that  these  errors  were 
noted  or  brought  to  the  attention  of  the  court 
before  the  verdict.  Certainly  no  exceptions  were 
taken.  A  trial  court  may,  in  the  exercise  cf  its 
judicial  discretion,  grant  a  new  trial,  if  con- 
vinced that  its  charge  was  wrong,  even  though 
its  attention  was  not  called  to  the  error  com- 
plained of  before  the  case  was  finally  submitted 
to  the  jury.  But  not  so  with  us.  Our  power  is 
confined  to  exceptions  actually  taken  at  the 
trial.  The  theory  of  a  bill  of  exceptions  is  that 
it  states  what  occurred  while  the  trial  was  go- 
ing on.  Time  is  usually  given  to  put  what  was 
done  into  an  appropriate  form  for  the  record; 
but,  unless  objection  was  made  and  exception 


Notx,— Exceptiim ;  when  must  be  taken  to  be  araO- 
able  on  review.  See  note  to  Phelps  v.  Mayer,  M  U. 
8.  (15  How ),  160. 
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taken  befoia  the  verdict;  no  case  is  presented 
for  a  review  here  of  the  rulings  at  the  trial. 
This  has  been  settled  in  this  court  since  Walton 
v.  17.  >'.  9  Wheat.,  651.  The  cases  are  numer- 
ous to  that  effect. 

We  have  uniformly  held  that,  as  a  motion 
for  new  trial  in  the  Courts  of  the  United  States 
is  addressed  to  the  discretion  of  the  court  that 
tried  the  cause,  the  action  of  that  court  in 
granting  or  refusing  to  grant  such  a  motion 
cannot  be  assigned  for  error  here.  Schuchardt 
v.  Aliens,  lWall.,  859  [68  U.  8.,  XVII.,  642]; 
Int.  Co.  v.  Barton,  18  Wall,  608  [80  U.  8., 
XX.,  708]. 

Judgment  affirmed. 

True  Copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Ctted-104  C.  S.,  566. 


LEWIS  H.  METER  AND  WILLIAM  DEN- 
NISON,  Trustees,  Appf., 
r. 

WESTERN  CAR  COMPANY. 

<8ec  8.  C,  44  Myer  z.  Car  Company,"  12  Otto,  1-14.) 

Railroad  mortgage  on  future  acquired  proper- 
ty — conditional  tale — rolling  stock— debts  in- 
curred. 

1.  Where  a  mortgage  of  a  railroad  is  executed 
upon  its  present  ana  future  acquired  property,  in- 
cluding oars,  the  mortgagee  cannot  hold  under 
the  mortgage,  cars  which  have  been  subsequently 
leased  to  the  company  with  the  privilege  of  pur- 
chasing them. 

&  The  Statute  of  Iowa  in  regard  to  conditional 
amies  of  personal  property,  construed. 

1  It  h  unimportant  that,  under  the  railroad 
mortgage  laws  of  Iowa,  the  rolling  stock  and  per- 
sonal property  of  the  company,  properly  belonging 
to  the  road  and  appertaining  thereto,  are  deemed  a 
part  of  the  road,  for  the  purposes  of  the  mortgage. 

4.  It  is  the  duty  of  a  court  to  pay  from  the  trust 
fund  in  its  possession,  all  the  debts  it  incurred  in 
Ms  Judicial  capacity,  while  administering  the  trust 
assumed,  pending  the  litigation,  in  behalf  of  the 
litigating  parties. 

[No.  262.] 

Argued  Apr.  U,  15, 1X80.  Decided  May  10, 1880. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 
In  February,  1872,  the  Western  Car  Company 
Association,  then  a  copartnership,  leased  ninety 
cars  to  the  Davenport  and  8t.  Paul  R.  R.  Co., 
by  written  contract.  The  lease  contained  a  stip- 
ulation that  the  lessee  should  have  the  right  to 
purchase  the  cars  at  a  fixed  price.  In  May ,  1878, 
the  Western  Car  Co.  was  organized  as  a  corpo- 
ration, and  succeeded  to  the  property  and  rights 
of  the  Western  Car  Co.  Association.  The  R.  R. 
Co.  paid  the  rent  up  to  Oct.  1,  1878.  On  that 
date  the  Western  Car  Co.  and  the  Davenport 
and  8t  Paul  R.  R.  Co.  entered  into  a  contract, 
by  which  the  former  Company  let  to  the  latter 
the  ninety  cars  on  substantially  the  same  terms 
as  in  the  lease  of  February,  1872. 

In  December,  1874,  one  Loomis,  claiming  to 
be  the  owner  of  certain  bonds  secured  by  a 
mortgage,  executed  by  the  Davenport  and  St. 
Paul  R.  R.  Co.  on  July  1,  1871,  brought  suit 
to  foreclose  that  mortgage,  and  procured  the 
appointment  of  a  receiver.  In  February.  1875. 
the  Western  Car  Company,  by  Lovejoy,  its 
8oc  12  Otto. 


president,  made  demand  upon  the  receiver  for 
the  payment  of  rent,  or  for  possession  of  the 
care.  Lovejoy  testified  that  the  receiver,  in 
answer  to  the  demand,  requested  the  Company 
not  to  take  the  cars  from  his  possession,  and 
stated  that  he  had  no  doubt  the  court  would 
order  the  rent  paid.  In  March,  1875,  the  West- 
ern Car  Co.  obtained  possession  of  fifty-six  of 
the  cars  by  virtue  of  a  writ  of  replevin  issued 
out  of  the  U.  8.  Circuit  Court  for  the  Northern 
District  of  Illinois.  In  May,  1875,  Meyer,  who 
was  one  of  the  trustees  in  the  above  mentioned 
mortgage  of  July  1, 1871,  filed  in  the  then  pend- 
ing suit  commenced  by  Loomis,  a  cross-bill 
for  foreclosure  of  the  mortgage.  He  made  the 
Western  Car  Co.  a  defendant,  and  asked  that 
the  ninety  cars  might  be  adjudged  to  be  the 
property  of  the  Davenport  and  St.  Paul  R.  R. 
Co.,  and  sold  as  a  part  of  the  property  covered 
by  that  mortgage.  This  bill  also  alleged  that 
the  Davenport  Railway  Construction  Company 
made  a  contract  to  iron  and  equip  the  road  for 
$20,000  per  mile,  of  the  bonds  sought  to  be 
foreclosed;  that  subsequently  the  construction 
company  agreed  to  furnish  rolling  stock  for  the 
use  of  the  railroad  and  the  same  was  to  be  sub- 
ject to  the  first-mortgage  bonds ;  that  the  con- 
struction company,  instead  of  furnishing  the 
equipments  as  part  of  the  road,  leased  ninety 
cars  of  the  Western  Car  Company;  that  the 
construction  company,  by  its  contract,  owned 
a  majority  of  the  stock  of  the  Company  and 
controlled  it ;  that  the  construction  company 
and  the  Car  Company  knew  the  construction 
company  were  bound  to  furnish  said  cars,  and 
the  contract  of  lease  instead  of  purchase  was  a 
fraud  on  the  creditors  of  the  railroad  company; 
the  Car  Company  answered,  denying  any  con- 
tract with  the  construction  company,  and  set- 
ting out  its  contract  with  the  railroad  company. 
It  denied  that  the  cars  were  subject  to  the  lien 
of  the  mortgage,  and  asked  that  rent  might  be 
paid  under  the  order  and  direction  of  the  court. 

After  various  further  proceedings,  the  court 
below  rendered  a  decree  to  the  effect  that  two 
of  the  cars  in  the  possession  of  the  receiver  were 
subject  to  the  mortgage  lien,  and  directing  that 
the  remaining  thirty-two  be  delivered  to  the 
Car  Company.  From  this  decree  the  trustees 
appealed. 

It  appears  that  the  contract  of  Oct.  1,  1878, 
was  never  recorded.  The  mortgage  of  July  1, 
1871,  was  duly  recorded.  The  statutes  of  Iowa 
relating  to  the  questions  at  issue  are  given  in 
the  opinion  of  the  court. 

Messrs.  Joseph  H.  Choate,  Grant  dt 
Grant  and  John  W.  Oary,  for  appellants. 

Meter:  John  H.  Butler,  E.  V.  InpertoU,  J. 
E.  McDonald  and  Robert  O.  JngenoU,  for  appel- 
lee. 

Mr.  Chief  JutUce  Walte  delivered  the  opin- 
ion of  the  court: 

We  consider  it  unnecessary  to  decide  in  this 
case  whether  a  lease  of  personal  property  at  a 
specified  rent,  with  an  option  in  the  lessee  to  buy 
for  a  fixed  price,  is,  in  legal  effect,  a  conditional 
sale;  because,  even  if  it  be,  the  decree  below  is 
in  our  opinion  right.  At  the  last  term,  in  Foe- 
dick  v.  Schall,  99  U.  S.,  285  [XXV.,  8891,  a  case 
which  came  up  from  Illinois,  we  decided  that 
such  a  contract  of  sale,  if  not  recorded  in  ac- 
cordance with  the  requirements  of  the  Chattel 
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Mortgage  Acts,  was  legal  and  valid  as  between 
the  parties,  and  that  under  a  mortgage  reaching 
after  acquired  property  the  mortgagee  would 
take  such  property  subject  to  all  the  conditions 
with  which  it  was  incumbered  when  it  came 
into  the  hands  of  the  mortgagor.  The  Statute 
we  were  then  considering  was  as  follows: 

"  That  no  mortgage,  trust-deed  or  other  con- 
veyance of  personal  property,  having  the  effect 
of  a  mortgage  or  lien  upon  such  property,  shall 
be  valid  as  against  the  rights  and  interests  of 
any  third  person,  unless  possession  thereof  shall 
be  delivered  to  and  remain  with  the  grantee,  or 
the  instrument  shall  provide  for  the  possession 
of  the  property  to  remain  with  the  grantor,  and 
the  instrument  is  acknowledged  and  recorded 
as  hereinafter  directed;  and  every  such  instru- 
ment shs'I,  for  the  purposes  of  this  Act,  be 
deemed  .  chattel  mortgage."  R.  S.  111.,  1874, 
p.  711. 

Unuer  this  Statute  the  courts  of  Illinois  have 
uniformly  held  that  contracts  of  conditional 
sale  are  in  « fleet,  so  far  as  the  Chattel  Mortgage 
Acts  are  concerned,  the  same  as  though  a  for- 
mal bill  of  sale  had  been  executed  and  a  mort- 
gage given  back  to  secure  the  purchase  money. 
So  that  the  question  we  were  then  called  on  to 
[10]  decide  was  whether  one  holding  a."  a  mortgagee 
of  after  acquired  property  was  a ' '  third  person  " 
within  the  meaning  of  that  law. 

The  Statute  of  Iowa  which  is  involved  in  the 
present  cose  is  as  follows: 

"  That  no  sale,  contract  or  lease,  wherein  the 
transfer  of  title  or  ownership  of  personal  prop- 
erty is  made  to  depend  upon  any  condition, 
shall  be  valid  against  any  creditor  or  purchaser 
of  the  vendee  or  lessee,  in  actual  possession 
obtained  in  pursuance  thereof,  without  notice, 
unless  the  same  be  in  writing,  executed  by  the 
vendor  or  lessor,  and  recorded  the  same  as  a 
chattel  mortgage."  Code  of  1878,  sec.  1922,  p. 
886;  Acts  of  14th  General  Assembly,  ch.  68,  p. 
69. 

It  will  thus  be  seen  that  the  statutes  of  the 
two  States  are  substantially  alike,  unless  a  dif- 
ferent meaning  is  given  the  term  "third  per- 
sons," used  in  the  one,  from  that  of  "creditor 
or  purchaser,"  found  in  the  other.  If  these 
terms  are  the  same  in  legal  effect,  the  principal 
question  involved  in  this  case  has  already  been 
settled  here. 

In  Fotdiek  v.  ScJutU  we  held  that  a  mortgagee 
whose  mortgage  embraced  property  to  be  ac- 
quired in  the  future  was  in  no  sense  a  purchaser 
of  such  property.  His  rights  were  not  granted 
after  the  property  was  bought  by  the  mortgagor. 
He  got  nothing  by  this  provision  in  bis  mort- 
gage except  what  the  mortgagor  himself  had 
acquired.  He  paid  nothing  for  his  new  secu- 
rity. He  took  as  mortgagee  just  such  title  as 
the  mortgagor  had;  no  more,  no  less.  The  Code 
of  Iowa,  section  1288,  authorized  mortgages  of 
property  afterwards  to  be  acquired,  and  made 
them  as  valid  and  effectual  as  if  the  property 
were  in  possession  at  the  time  of  the  execution 
thereof;  but  this  does  not  change  the  case.  The 
question  still  is,  what  property  has  been  acquired 
to  which  the  mortgage  can  attach. 

We  think,  therefore,  that  the  word  "pur- 
chaser" in  the  Iowa  Statute  gives  the  appel- 
lants no  rights  over  what  they  would  be  entitled 
to  under  like  circumstances  in  Illinois. 

Every  mortgagee  is  necessprily  a  creditor.  A 
«0 


mortgage  is  in  general  but  an  incident  to  the 
debt  it  secures,  and  the  mortgagee  is  nothing 
more  than  a  creditor  secured  by  mortgage. 
These  appellants  are  mortgagees;  but,  as  has  £11] 
just  been  seen,  their  mortgage  gives  them  no 
rights  to  the  property  in  dispute  against  the  Cur 
Company,  the  lessor  or  conditional  vender. 
Their  claim  is  only  such  as  belongs  to  creditors 
of  the  railroad  company,  the  leasee,  or  condi- 
tional vendee.  So  far  as  any  rights  they  have 
as  simple  creditors  are  concerned,  the  railroad 
company  could  do  with  the  property  just  what 
it  pleased.  It  might  have  been  surrendered  to 
the  Car  Company  or  sold  to  another.  The  Car 
Company,  too,  could  have  taken  possession  un- 
der its  lien,  and  held  against  any  proceeding 
these  creditors  might  afterwards  commence  rs 
mere  creditors.  Unless  a  creditor  is  in  a  condi- 
tion to  prevent  the  vendee  from  controlling  hn 
property,  he  is  powerless,  and  the  vendor  and 
vendee  may  contract  with  each  other  as  they 
please  without  consulting  him.  It  follows  that 
although  the  word  "  creditor "  appears  in  the* 
Statute,  it  must  have  been  used  with  some  lim- 
itation. This  makes  it  necessary  to  inquire  whet 
that  limitation  was. 

The  Statute,  as  we  now  find  it,  is  part  of  the 
Code  of  Iowa  adopted  in  1878.  This  Code,  like 
the  Revised  Statutes  of  the  United  States,  was. 
in  reality,  only  a  convenient  compilation  or  cod- 
ification of  laws  before  that  time  in  force.  In 
the  brief  of  counsel  for  the  appellants,  it  is  stated, 
in  terms,  that  the  particular  section  of  the  Code 
now  in  question  (sec.  1922)  is  a  copy  of  chapter 
68  of  the  Acts  of  the  Fourteenth  General  As- 
sembly. 

In  relation  to  the  Revised  Statutes  of  the 
United  States,  we  held  at  this  Term  in  U.  S.  v. 
Boven  [100  U.  S.,  508,  XXV.,  681],  that " When 
it  becomes  necessary  to  construe  language  in 
the  revision  which  leaves  a  substantial  doubt  as 
to  its  meaning,  the  original  statute  may  be  re- 
sorted to  for  the  purpose  of  ascertaining  that 
meaning."  The  same  rule  is  applicable  to  tho 
Iowa  Code,  and  there  is  a  substantial  doubt  here 
as  to  what  the  word  "  creditor"  means.  Look- 
ing then  to  the  original  Act,  we  find  the  text 
the  same  as  the  Code;  but  the  title,  omitted  in 
the  codification,  is  as  follows:  "An  Act  requir- 
ing conditional  sales  of  personal  property  to  be 
recorded  like  mortgages  of  personal  property 
to  be  of  any  validity  as  against  bona  Jidc  pur- 
chasers, execution  and  attaching  creditors,  lu 


cases  of  doubt  the  title  might  always  be  rcsortcu 
to  for  the  purpose  of  ascertaining  the  meaning 
of  the  body  of  the  Act;  but  especially  is  this  true 
in  States  Bke  Iowa,  where  the  Constitution  pro- 
vides that  "  Every  Act  shall  embrace  but  one 
subject  and  matters  properly  connected  there- 
with; which  subject  shall  be  expreaaed  in  the 
title.  But  if  any  subject  shall  be  embraced  in 
an  Act  which  shall  not  be  expressed  in  the  title, 
such  Act  shall  be  void  only  as  to  so  much  there- 
of as  shall  not  be  expressed  in  the  title."  Art. 
III.,  sec.  29.  This  leaves  no  doubt,  and  clearly 
confines  the  operation  of  the  text  to  such  cred- 
itors as  have  by  suit  perfected  a  right  to  im- 
peach the  transaction.  Such  has  always  been 
the  rule  in  respect  to  conveyances  made  to  hin- 
der and  delay  creditors.  Until  suit  was  com- 
menced, the  parties  were  at  liberty  to  deal  as 
they  pleased  with  the  property  conveyed,  and 
the  rights  of  creditors  were  determined  by  the 
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condition  in  which  the  property  was  when  they 
interfered.  It  is  clear,  therefore,  that  these  ap- 
pellants, as  creditors  at  large,  had  acquired  no 
such  special  interest  in  the  property,  when  their 
bill  to  foreclose  their  mortgage  was  filed,  as 
would  give  them  the  right  to  contest  the  valid- 
ity of  the  Car  Company's  title.  As  against  them, 
in  the  condition  they  were,  the  lien  created  by 
the  conditional  sale  was,  to  all  intents  and  pur- 
poses, valid  and  subsisting  when  the  receiver, 
ou  his  appoiu  tment,  took  possession  of  the  prop- 
erty; and  his  possession,  as  we  said  in  Fosdick 
v.  Sehall,  was  for  the  benefit  of  whomsoever  in 
the  end  it  should  be  found  to  concern.  The 
rights  of  the  parties  were  fixed  at  the  moment 
the  property  was  taken  by  the  court  through 
its  receiver  into  its  own  possession.  At  that 
time  these  appellants  were  not  either  execution 
or  attaching  creditors.  They  had  not  then, 
neither  have  they  since,  sued  as  any  other  than 
mortgaged  creditors  endeavoring  to  enforce  their 
mortgage  lien.  We  conclude,  therefore,  that 
the  Statute  of  Iowa  has  a  no  more  extended 
operation,  so  far  as  the  circumstances  of  this 
case  an  concerned,  than  that  of  Illinois,  and 
that  under  our  former  decision  the  appellants 
siand  precisely  where  the  railroad  company 
would  in  a  controversy  with  its  vendor.  To  our 
minds  it  is  unimportant  that  under  the  railroad 
mortgage  laws  of  Iowa  "  The  rolling  stock  and 
personal  property  of  the  company,  properly  be- 
longing  to  the  road  and  appertaining  thereto, 
1  '  8liall  be  deemed  a  part  of  the  road,"  for  the  pur- 
poses of  a  mortgage.  Such  personal  property 
is  still  "  loose  property,  susceptible  of  separate 
ownership  and  separate  liens,"  and  it  is  only 
such  interest  as  *'  properly  belongs  "  to  the  Com- 
pany that  the  authorized  mortgage  reaches.  The 
evident  purpose  of  the  Act  was  to  do  no  more 
than  prevent  confusion  growing  out  of  any  dif- 
ference there  might  be  between  recording  Acts 
having  reference  to  personal  property  and  those 
affecting  real  estate.  This  disposes  of  the  prin- 
cipal question  in  the  case. 

The  money  recovered  below  was  only  for  the 
use  of  the  cars  by  the  receiver  during  the  re- 
ceivership, and  the  amount  was  substantially 
agreed  on.  In  other  words,  it  is,  in  effect,  ad- 
mitted that  the  use  of  the  cars  was  worth  to  the 
court  while  operating  the  road  under  the  trust 
created  by  the  appointment  of  a  receiver,  at  the 
instance  of  these  appellants,  just  what  lias  been 
decreed.  There  can  be  no  doubt  that  it  is  the 
duty  of  a  court  to  pay  from  the  trust  fund  it 
has  in  possession  all  the  debts  it  incurred  in  its 
judicial  capacity  while  administering  the  trust 
*ssumed,  pending  the  litigation,  in  behalf  of  the 
litigating  parties.  The  objection  here  is,  not 
that  the  fund  in  hand  did  not  incur  the  debt, 
the  payment  of  which  has  been  ordered,  but  that 
the  railroad  company,  while  operating  the  road 
before  the  receivership,  paid  the  Car  Company 
too  large  a  sum  for  the  use  of  its  cars,  ana  that 
the  debt  of  the  fund  should  be  reduced  by  the 
amount  of  this  improvident  and  excessive  pay- 
ment There  is  nothing  in  the  case,  as  it  has 
been  brought  here  by  the  appeal,  which  will  en- 
able us  to  determine  whether  the  Car  Company 
ought  to  contribute  anything  to  the  fund  in 
court  on  this  account  or  not.  It  is  sufficient  for 
purposes  on  this  appeal  that  an  authorized 
<>  Beer  of  the  court  has,  in  a  legitimate  way, 
«MigM  the  fund  in  hand  with  the  debt,  the  pay- 1 
S«  M  Otto. 


mcnt  of  which  una  been  ordered,  and  that  it  has 
not  been  proved  that  the  Car  Company  owes  the 
railroad  company  for  overpayments  made  be- 
fore the  receivership  was  created. 

It  is  impossible  for  us  to  determine,  from  any- 
thing now  here,  whether  the  receiver  is  indebted 
to  the  Car  Company  for  the  use  of  the  cars  in 
question  after  the  decree  below,  or  whether  the 
purchaser  of  the  railroad  property  under  the 
mortgage  has  used  the  cars  pending  the  appeal; 
or  that  lie  can,  in  this  suit,  be  required  to  make 
compensation  therefor.  All  those  questions  will  r--, 
properly  come  bef ore  the  court  below  for  deter-  1  J 
mination  on  the  law  and  the  facts  when  the  case 
goes  down. 

Affirmed. 

True  copy.  Test: 

James  H.  MoKcmey,  Clerk  Sup.  Court,  U.  8. 

Clted-3  McCrary,  495. 


BROOKLYN  CITY  AND  NEWTOWN 
RAILROAD  COMPANY,  Piff.  in  Err., 
v. 

NATIONAL  BANK  OF  THE  REPUBLIC 
OF  NEW  YORK. 

(See  8.  C,  12  Otto,  14-G8.) 

Action  against  indorser  of negotiable  paper — when 
not  a  Oar  — estoppel — transfer  of,  as  security — 
decision  of  U.  S.  Court  not  controlled  by  that  of 
state  court. 

*1.  The  judgment  In  an  action  Instituted  by  the 
holder  of  negotiable  paper  against  the  Indorse  rs,  is 
not  a  bar  to  a  subsequent  action  by  the  holder 
against  the  maker,  the  latter  not  having  been  mado 
a  party  to  the  first  aotion,  nor  notified  of  lta  pen- 
dency. 

2.  An  estoppel  arising  out  of  the  judgment  of  a 
court  of  conipetent  jurisdiction  is  equally  conclu- 
sive upon  all  the  parties  to  the  action  and  their 
privies.  It  may  not  be  invoked  or  repudiated  at 
the  pleasure  of  one  of  the  parties,  as  nis  interest 
may  happen  to  require. 

8.  The  transfer,  before  maturity,  of  negotiable 
paper,  as  security  for  an  antecedent  debt  merely, 
without  other  circumstance*— if  the  paper  be  so  In- 
dorsed that  the  holder  becomes  a  party  to  the  in- 
strument—although the  transfer  Is  without  express 
agreement  by  the  creditor  for  indulgence.  Is  not  an 
Improper  use  of  such  paper,  and  is  as  much  in  the 
usual  course  of  commercial  business  ns  its  transfer 
in  payment  of  such  debt.  In  cither  caso,  the  bona 
1ldc  bolder  is  unaffected  by  equities  or  defenses,  be- 
tween prior  parties  of  which  he  had  no  notice. 

4.  The  courts  of  the  United  States,  in  determining 
questions  of  general  commercial  law,  are  not  con- 
trolled by  the  decisions  of  a  state  court,  even  in  an 
action  Instituted  by  a  national  bank  located  in  the 
State  rendering  such  decision,  against  one  of  its  citi- 
zens, upon  a  negotiable  note  there  executed  and  pay- 
able. Such  decisions  not  based  upon  local  legislative 
enactments,  are  not "  laws,"  within  the  meaning  of 
the  federal  statuto  which  provides  that  "The  laws  of 
the  several  States,  except  where  the  Constitution, 
treaties  or  statutes  of  the  United  States  otherwise 
require  or  provide,  shall  be  regarded  as  rules  of  de- 
cision in  trials  at  common  law  in  the  courts  of  the 
United  States  in  oases  where  they  apply."  Smith  v. 
Tyson,  18  Pet,  1,  re-afflrmed. 

[229.1 

Argued  Mar. SO,  1880.     Decided  Mmy  10,  1880. 
•Head  notes  by  Mr.  Justice  Harlan. 


Not*. — Estoppel  by  Judgment  See  note  to  Aspden 
v.  Nixon,  45  ILK  (4 How.),  467. 

In  what  instances  U.  8.  Courts  do  not  follow  state 
totetoa  See  note  to  U.  8.  v.  Muscatine,  76  U.  8., 
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Supreme  Court  of  the  United  States. 


Oct.  Tier* 


IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Messrs.  William  Doraheimer,  and  Field 
A  Deyo,  for  plaintiff  in  error: 

The  matter  was  re*  judicata. 

That  is,  there  had  been  a  determination,  by  a 
court  of  competent  jurisdiction,  upon  the  same 
subject-matter,  in  controversy  between  the  same 
parties  or  their  privies. 

There  was  the  same  plaintiff,  but  a  different 
defendant,  to  wit:  the  maker  instead  of  the 
indorser.  Although  the  maker  and  indorser  of 
the  note  may  have  independent  interests,  yet 
here  the  two  are  privies.  The  note  never  had 
any  valid  inception.  The  making  and  the 
indorsing  were  alike  without  consideration. 
There  could  be  no  liability  on  the  part  of  either 
maker  or  indorser,  except  such  as  might  arise 
from  the  unauthorized  action  of  Hutchinson 
and  Ingersoll,  in  pledging  the  note  with  the 
Bank. 

8  Toml.  L.  Die,"  privies," 218;  2  Bouv.,  882; 
Green  v.  Clark,  5  Den.,  497;  S.  C,  18  Barb., 
57;  Kent  v.  H.  R.  R.  Co.,  22  Barb.,  278;  see, 
also,  Taylor  v.  Spader,  48  N.  Y.,  664;  Bates  v. 
Stanton,  1  Ducr,  87;  Ehle  v.  Bingham,!  Barb., 
494;  Burr  v.  Bigler,  16  Abb.  Pr.,  188;  Sturdy 
v.  Jackaway,  4  Wall.,  174. 

Even  if  the  judgment  obtained  in  the  Su- 
preme Court  of  the  State  of  New  York  were 
not  to  be  construed  as  ret  judicata,  in  the  strict 
sense,  the  Bank  shou'd  have  been  held  to  be  es- 
topped from  proceeding  further  with  this  ac- 
tion. 

1.  It  selected  its  own  tribunal.  Its  suit  was 
against  indorsers  alone,  it  is  true,  but  it  was 
contested  on  the  merits  alone,  and  the  Bank 
was  defeated  except  as  to  the  $601. 

2.  The  Bank  did  not  appeal  from  the  judg- 
ment, but  abided  by  it  ana  accepted  the  money 
which  the  court  determined  to  be  the  whole 
amount  due,  not  from  the  indorsers  alone,  but 
upon  the  note,  and  then  satisfied  the  judg- 
ment. 

8.  Is  it  to  be  tolerated  that  the  Bank  can  have 
a  second  trial  upon  the  same  question,  because 
it  is  a  banking  association  under  the  National 
Banking  Law,  and  has  the  choice  of  suing  either 
in  the  State  or  Federal  Courts?  If  it  had  first 
sued  in  the  Federal  Court,  in  an  action  precise- 
ly similar  to  the  suit  in  the  Supreme  Court,  and 
upon  a  similar  trial,  upon  the  merits,  of  the 
right  to  recover  upon  the  note,  had  been  award- 
ed $001,  against  the  indorser,  and  had  taken 
the  money,  would  this  court  have  entertained  a 
second  suit  upon  the  same  cause  of  action 
against  the  maker? 

KtUoagv.  U.S.,\  Ct.  of  CI.  (Nott  &  H.),  810; 
Kendall  v.  Stokes,  8  How.,  87;  Mercer  v.  Selden, 
1  How.,  87. 

The  claim  was  extinguished  by  the  accept- 
ance of  the  sum  adjudged  to  be  due  in  the  State 
Court,  without  reservation  and  the  satisfaction  of 
the  judgment. 

2  Dan.  Neg.  Inst.,  Woodworth  v.  Spaffords,  2 
McLean,  168;  Sedam  v.  Williams,  4McLean,  51; 
King  v.  Hoare,  18  Mees.  &  W.,  494,-  Farewell 
v.  HiUiard,  8  N.  H.,  818. 

Upon  the  general  question  of  the  right  of  the 
Bank  to  recover,  see: 

McBride  v  Bk.,  26  N.  Y.,  450;  S.  C,  25 


Barb.,  657;  Van  Amee  v.  Bk.,  8  Barb.,  812; 
Bk.  v.  Leland,  5  Met.,  259;  Story,  Ag.,  sec. 
881;  2  Pars.,  Cont.,  104;  West  v.  Bk.,  44  Barb.. 
175;  Bk.  v.  Corliss,  46  Barb.,  19{  Farrin^ton 
v.  Bk.,  24  Barb.,  559;  Com.  Bk.v.  Marine  Bk.. 
8  Keyes,  887;  Scott  v.  Bk.,  28  N.  Y.,  298;  Cod- 
dington  v.  Bay,  20  Johns.,  687;  Lawrence  v. 
Clark,  86  N.  Y.,  128. 

The  Bank  relied  upon  the  decision  in  Sici/l 
v.  Tyson,  16  Pet.,  1. 

1.  An  examination  of  the  facts  (pp.  2  and  8) 
will  show  that  the  acceptance  sued  upon  there 
was,  with  another  acceptance,  given  in  payment 
of  a  promissory  note,  and  that  the  note  was 
given  up  when  the  acceptances  were  received. 
All  then  that  was  decided  is,  that  an  innocent 
third  party  may  acquire  a  title  to  a  note,  if  be 
takes  it  in  paymentoi  a  pre-existing  debt,  as  well 
as  if  he  makes  an  immediate  advance  upon  it. 

2.  But,  conceding,  for  the  purposes  of  the  ar- 
gument, that  a  party,  receiving  a  note  as  addi- 
tional security  to  a  claim  already-  existing,  may 
recover  upon  the  note,  this  is  not  such  a  case. 

The  note  was  not  given  as  security  for  a  pre- 
existing debt.  It  was  given  as  security  for  a 
loan  and  the  loan  has  been  paid,  and  the  right 
of  recovery  cannot  be  extended  to  the  case  of  a 
subsequent  and  independent  loan  mode  upon 
different  collaterals. 

8.  All  the  other  cases  cited  were  those  of  con- 
tinuing loans  or  balances.  In  other  words:  the 
party  holding  the  notes  had  done  or  omitted  to 
do  some  act  on  the  faith  thereof. 

Here  there  was  no  agreement  to  extend  the 
second  loan. 

An  examination  of  Swift  v.  Tyson,  shows 
that  the  point  was  taken  on  the  argument  that 
"  The  acceptance  of  a  bill  of  exchange  by  the 
defendant  having  been  given  in  New  York,  the 
contract  was  to  be  regulated  by  the  laws  of  that 
State.  The  reporter  says:  "  This  question  was 
not  brought  before  the  court  by  the  certificate 
of  division." 

In  the  case  at  bar,  the  question  is  clearly  pre- 
sented; and,  inasmuch  as  these  parties  are  both 
residents  of  New  York,  and  the  contract  was 
made  there,  and  the  complainant  resorted  to  the 
tribunals  of  that  State  for  the  assertion  of  his 
rights,  and  obtained  a  judgment  upon  which  he 
received  payment,  and  gave  satisfaction,  we 
suggest  that  the  case  should  be  determined  with 
sole  reference  to  the  lex  loci  contractus,  and  that 
this  court  s  lould  accept  the  decisions  of  the 
court  of  the  State  of  New  York  as  governing 
this  case. 

Mr.  Thomas  H.  Rodman,  for  defendant 
in  error: 

The  doctrine  of  Swift  v.  Tyson,  16  Pet.,  1,  is 
decisive.  The  criticism,  that  the  doctrine  an- 
nounced there,  so  far  as  it  applies  to  paper  given 
as  security  for  an  antecedent  debt,  is  obiter,  be- 
cause the  case  there  shows  that  the  plaintiff  had 
given  up  a  draft  of  his  debtors  for  the  accept- 
ance of  their  draft  in  suit,  does  not  accord  with 
subsequent  cases  in  this  court,  nor  with  the  con- 
struction of  that  decision  by  either  the  State 
Courts  that  have  adopted  or  those  that  have  re- 
jected the  doctrine  of  Judge  Story's  opinion  in 
regard  to  paper  taken  as  security  for  a  debt. 

The  principles  declared  in  Swift  v.  Tyson, 
were:  first,  that  a  pre-existing  debt  was  a  val- 
uable consideration;  second,  that  the  intereste. 
of  commerce  demanded  that  the  fullest  credit 
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and  freest  circulation  should  be  given  to  nego- 
tiable paper,  so  that  it  should  not  only  pass  as 
security  for  new  purchases  and  advances  made 
upon  the  transfer  thereof;  but  also  in  payment 
of,  and  as  security  for,  old  debts.  "  Probably," 
the  court  said,  "one  half  of  all  bank  transac- 
tions in  our  country,  as  well  as  those  of  other 
countries,  arc  of  this  nature;"— that  is,  renew- 
als of  old  debts. 

McCartu  v.  Roots.  21  How.,  432  (XVI.,  102). 

The  doctrine  of  Sttijt  v.  Tyson  has  since  been 
applied  in  the  following  cases  in  the  States. 

Quiiin  v.  Hard,  43  Vt.,  375;  RvsseU  v.  SpUi- 
trr,  47  Vt.,  273;  Atkinson  \.  Brooks,  26  Vt.,5H9; 
fti'tcr  v.  Fislter,  98  Mass.,  308;  Stoddard  v. 
Kvnlnllfi  Cush.,409;  Roberts  v.  Hall,  37  Conn., 
20";  lik  v.Carrington,  5  R.  I..515;  Bowman  v. 
Million,  58  III.,  30;  Manning  v.McCmre,  80111., 
490;  l\i>inc  v.  Bcnslcy,  8Cal.,  200;  Oioranotich 
v.  Bk.M  La.  Ann.,  15;  Smith  v.  Isaacs,  23  Ln. 
Ann.,  454;  Jtirtridge\.  Smit/i,  2  Biss.,  183;  Ar- 
luotn  v.McMichael,MH.J.,  92;  Maitlandv.BL, 
A  )  Md.,  540;  Robinson  v.  Lair,  31  la.,  9;  Bonaud 
v.  (ieneri,  42  Go.,  039;  Allaire  v.  Hartsltorne,  1 
Zab.,  005. 

The  fact  that  the  contract  was  made  in  New 
York,  where  the  contrary  rule  prevails,  makes 
do  difference. 

Strift  \. Tyson,  10  Pet.,  1;  TownoflHnc  Grove 
v.  Taicott,  19  Wall.,  000(86  U.  8.,  XXII.,  227). 

The  defense  of  a  former  recovery  is  not  ten- 
able, because: 

1.  The  former  judgment  was  not  in  a  suit  be- 
tween the  same  parties  or  their  privies. 

2.  There  is  no  privitv  l>etweeii  principal  and 
surety,  maker  and  indcrsei,  and  the  like,  to 
which  the  doctrine  of  estoppel  applies. 

Big.  Est.,  75,  2d  cd. 

Judgment  agains*  t''  indorscr  does  not  dis- 
charge the  maker. 

Russell,  etc.,  Mfg.  t?.  v.  Carpenter,  5  Hun, 
162;  Pritchard  v.  Hitelicock,  6  Man.  &  G.,  151, 
cited  by  Big.,  75. 

It  cannot  be  maintained  that  the  plaintiff's 
claim  was  satisfied  by  the  payment  of  the  judg- 
ment against  the  indorsers  for  Jiart  only  of  the 
debt.  What  the  low  means  by  "  satisfaction  of 
a  debt  upon  execution  against  another  party 
severally  liable,"  is,  real  satisfaction.  There- 
fore, taking  the  body  of  such  other  party  in  ex- 
ecution merely,  is  not  satisfaction. 

Port-r  v.  IngraJ.am,  10  Mass.,  88. 

Part  payment  from  and  release  of  the  in- 
dorser, does  not  discharge  the  maker. 

Story,  Prom.  N.,  sec.  422,  note.,  2;  Bk. v.  Cun- 
ningham, 24  Pick.,  270. 

Release  of  subsequent  indorser  docs  not  dis- 
charge prior  one. 

Story,  sec.  428. 

The  principle  is,  that  it  benefits  and  cannot 
injure  any  other  party  to  have  his  liability  di- 
minished. 

Story,  sec.  422. 

Judgment "  unsatisfied"  against  indorser  is  no 
bar  to  action  against  maker. 
Russell,  etc.,  Mfg.  Co,  v.  Carpenter  (supra). 

Mr.  Justice  Harlavn  delivered  the  opinion  of 
the  court: 

The  case  as  made  by  an  agreed  statement  of 
facts,  is  this: 

The  plaintiff  in  error,  the  Brooklyn  City  and 
Newtown  Railroad  Company,  a  Corporation  or- 
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ganized  under  the  laws  ofNew  York,  executed, 
at  Brooklyn,  in  that  State,  on  9th  May,  1873,  it* 
promissory  note  for  the  sum  of  $5,000,  payable 
four  months  after  date  to  the  order  of  Wm.  V. 
Le  Count  (its),  Treasurer,  at  the  Atlantic  State 
Bank  of  Brooklyn.  It  was  indorsed  in  blank, 
first  by  Lc  Count,  Treasurer,  and  then  by  Palm- 
er &  Co.,  a  firm  composed  of  Thomas  Palmer, 
Jr.,  and  Anson  S.  Palmer,  the  former  being  the 
President,  and  the  latter  the  financial  agent  of 
the  Company,  and  together  owning  the  larger 
portion  of  its  stock.  Tlic  note  was  made  lor 
tl-e  pur|xise  only  of  raising  money  thereon  for 
the  Company.  Neither  Le  Count  ucr  Pnlnu-r 
«&  Co  received  any  consideration  for  their  re- 
spective indorsements.  The  note  thus  indorsed 
was,  with  others,  placed  by  the  Company  in  the 
hands  of  Hutchinson  &  Ingersoll,  a  firm  of  note- 
brokers  in  Wall  Street,  for  negotiation  and  sale. 

Prior  to  the  execution  of  the  note  Hutchinson  [15] 
&  Ingersoll  had  frequently  borrowed  money 
from  the  defendant  in  error,  the  National  Bank 
of  the  Republic,  of  New  York.  They,  however, 
kept  no  account  with  that  institution,  and  had 
no  transactions  with  it, other  than  those  to  which 
reference  will  now  be  made. 

In  the  month  of  OctolnT,  1872,  the  Bank  first 
made  them  a  call  loan  at  seven  per  cent  inter- 
est, of  $25,000,  on  collaterals.  Subsequently, 
in  1873,  it  made  to  them  other  call  loans  on  col- 
laterals, at  the  same  rate  of  interest  as  follows: 
March  11,  $15,000;  March  15,$10,000;  April  11, 
$10,000;  May  10,$10,000;  .May  20,$20,0tH);  May 
28,  $10,000;  June  4,  $15,000;  June  6,  $12,000; 
June  12,  £10,000;  June  19, $30, 000;  and  July  11, 
$10,000.  Each  of  these  loans  was  a  separate 
one,  upon  a  particular  and  distinct  lot  of  col- 
laterals. Hutchinson  &  Ingersoll  were  in  the 
habit  of  borrowing  money  troui  various  bunks 
and  from  individuals  or  firms  upon  specific  lots 
of  collaterals. 

The  loan  of  $86,000  on  19th  June,  1873,  was 
upon  several  notes  as  collateral  security,  among 
them  the  above  described  note  for  $5,000,  ex- 
ecuted May  9, 1873.  All  the  loans  by  the  Bank, 

Erior  to  the  one  of  $30,000,  had  been  paid  off 
eforc  that  loan  was  made. 
The  loan  of  $10,000  on  11th  July,  1878,  was 
upon  the  following  notes  as  collateral  security: 
two  notes  of  Howes,  Hyatt  &  Co.,  for  $2,605.98 
and  $8,540.15,  and  two  of  H.  L.  Ritch  &  Co. 
for  $8,820.17  and  $2,140.92. 

On  the  22d  of  July,  1878,  Howes,  Hyatt  & 
Co.  having  become  insolvent,  Hutchinson  &  In- 
gersoll executed  and  delivered  to  the  Bank,  at 
its  request,  antedated  to  June  19, 1878,  which 
was  the  date  of  the  $88,000  loan,  a  written  in- 
strument, whereby  they  agreed  with  the  Bank 
"  That  all  securities,  bonds,  stocks,  things  in  sc 
lion  or  other  property  or  evidences  of  property 
whatsoever,  which  have  been  or  may  at  any- 
time hereafter  be  deposited  or  left  by  us  or  on 
our  account,  with  said  Bank,  whether  specifi- 
cally pledged  or  not,  may  be  held  by  said  Bank, 
and  shall  be  deemed  to  be  and  are  hereby  pledge*  i 
as  security  for  the  payment  of  any  and  every  rift, 
indebtedness,  liability  or  engagement  on  our 
part,  held  by  said  Bank,  and  that  on  the  non- 
payment, when  due  and  payable,  of  any  sum 
or  sums  of  money  which  have  been  or  may  ht  re- 
after  be  by  said  Bank  lent,  paid  or  advanced  to 
or  for  the  account  or  use  of  us,  or  for  which  we 
are  or  may  become  in  any  way  liable  or  indebted 
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to  said  Bank,  the  said  Bank,  or  its  President  or 
Cashier,  may  immediately  thereupon,  or  at  any 
time  thereafter,  sell,  etc.  *  *  *  and  apply  the  net 
proceeds  of  sale  to  the  payment  of  any  sum  or 
sums  due  and  payable  from  us  to  said  Bank,  and 
hold  any  surplus  of  such  net  proceeds,  together 
with  any  ana  all  remaining  securities,  property 
or  evidences  of  property,  then  held  by  said  Bank 
and  not  sold,  as -security  for  the  payment  of  any 
and  all  other  of  our  then  existing  and  remaining 
liabilities  and  engagements  to  said  Bank." 

When  that  writing  was  executed,  no  agree- 
ment was  made  to  extend  the  loan,  or  to  refrain 
from  calling  it  in. 

The  Bank  knew  that  Hutchinson  &  Ingersoll 
were  note-brokers,  but  until  August  8,  1878, 
hod  no  knowledge  or  information  of  the  con- 
nection of  the  Palmers  with  the  Railroad  Com- 
pany, or  of  the  circumstances  attending  the 
making  or  indorsement  of  the  note  in  suit,  or  of 
the  purpose  thereof,  or  of  any  relations,  dealings 
or  communication  between  Hutchinson  &  In- 
gcrsoll,  and  the  parties  to  the  note,  except  that 
they  knew  Hutchinson  &  Ingersoll  to  be  note- 
brokers,  or  that  the  note  was  anything  else  than 
ordinary  business  paper;  or  that  there  was  any 

?uestion  as  to  the  right  of  said  Hutchinson  & 
ngersoll  to  pledge  or  negotiate  it.  Nor  did  the 
Railroad  Company  know  or  suspect  that  the 
firm  had  parted  with  or  hypothecated  said  note, 
until  August  15,  1878. 

The  Company,  by  reason  of  certain  advances 
made  to  its  use,  by  Hutchinson  &  Ingersoll,  be- 
came indebted  to  the  latter,  on  the  8th  of  Au- 
gust, 1878,  in  the  sum  of  $600.  On  the  15th 
day  of  August,  1878,  it  tendered  that  sum  to  the 
firm,  and  demanded  a  return  of  the  $5,000  note. 
During  the  same  month  it  made  a  like  tender  to 
the  Bank,  and  demanded  the  note. 

The  $86,000  loan  was  paid  in  full  out  of  the 
collaterals  given  to  secure  its  payment,  as  they 
respectively  matured,  without  resorting  to  the 
note  in  suit,  the  first  payment  of  $4,580  being 
July  22, 1878,  and  the  last  payment  being  April 
4,  1874,  leaving  the  $5,000  note  in  the  Bank's 
possession. 

Hutchinson  &  Ingersoll  are  insolvent.  The 
■collaterals  collected  exceeded  the  $86,000  loan 
by  $2,408.61. 

On  the  $10,000  loan  of  July  11,  1878,  there 
was  a  balance  due  the  Bank.November  21, 1876, 
of  $5,186.68  after  exhausting  all  collaterals  in 
its  possession  which  had  been  specially  pledged 
to  secure  that  loan,  and  crediting  the  amount, 
with  interest  collected,  of  a  certain  judgment  to 
be  now  referred  to. 

In  1874,  the  Bank  sued  Palmer  &  Co.,  as  in- 
dorsers  upon  the  note  in  suit,  fn  the  Supreme 
Court  of  New  York.  The  case  was  sent  to  a 
referee.who  rendered  judgment  in  favor  of  the 
Bank  for  $601,  which  seems  to  be  the  amount 
due  from  the  Railroad  Company  to  Hutchinson 
A  Ingersoll.  That  judgment,  with  the  costs, 
was  satisfied. 

The  present  action  is  by  the  Bank  against  the 
Railroad  Company  to  recover  the  amount  of  the 
$5,000  note  executed  by  the  latter  on  the  9th  of 
May,  1878,  and  placed  in  the  hands  of  Hutchin- 
son &  Ingersoll  for  sale  for  the  benefit  of  the 
Company. 

The  court  below  gave  judgment  for  the  Bank, 
to  reverse  which  thp  Company  has  prosecuted 
this  writ. 
44 


First.  The  first  proposition  of  the  plaintiff  in  rjn 
error  is,  that  there  has  been  a  final  determina- 
tion by  a  court  of  competent  jurisdiction,  be- 
tween the  same  parties  or  their  privies,  upon  the 
same  subject-matter  as  that  here  in  controversy. 
This  contention  rests  upon  the  judgment  of  the 
Supreme  Court  of  New  York,  m  the  action  in- 
stituted by  the  Bank  against  Palmer  &  Co.,  as 
the  indorsers  of  the  note  in  suit. 

The  judgment  in  the  state  court  clearly  con- 
stitutes no  bar  to  the  present  action.  Personal 
judgments  bind  only  parties  and  their  privies. 
The  Railroad  Company  was  in  no  sense  a  party 
to  the  separate  action  against  Palmer  &  Co., 
nor  did  it  receive  notice  from  the  latter  of  the 
pendency  of  that  suit.  It  was,  therefore,  in  no 
manner  affected  by  the  judgment.  Had  the 
Company  received  such  notice  in  due  time,  it 
would,  perhaps,  although  not  technically  a 
party  to  the  record,  have heen  estopped,  at  least 
as  between  it  and  its  accommodation  indorsers, 
from  saying  that  the  latter  were  not  bound  to 
pay  the  judgment,  if  obtained  without  fraud  or 
collusion.  Being,  however,  an  entire  stranger 
to  the  record,  it  had  no  opportunity  or  right,  in 
that  proceeding,  to  controvert  the  claim  of  the 
Bank,  to  control  the  defense,  to  introduce  or 
cross-examine  witnesses,  or  to  prosecute  a  writ 
of  error  to  the  judgment. 

If,  in  the  action  against  Palmer  A  Co.,  the 
Bank  had  obtained  judgment  for  the  full  amount 
of  the  note  and,  being  unable  to  collect  it,  had 
sued  the  Railroad  Company,  the  latter  would 
not  have  been  precluded  by  the  judgment  in 
that  action,  to  which  it  was  not  a  party,  and  of 
the  pendency  of  which  it  had  not  been  notified, 
from  asserting  any  defense  it  might  have  against 
the  note.  This  being  so,  it  results  that  the  Com-  t*»J 
pany  cannot  plead  the  judgment  in  the  State 
Court  as  a  bar  to  this  action.  An  estoppel,  aris- 
ing out  of  the  judgment  of  a  court  of  compe- 
tent jurisdiction,  is  equally  conclusive  upon  all 
the  parties  to  the  action  and  their  privies.  It 
may  not  be  invoked  or  repudiated  at  the  pleas- 
ure of  one  of  Jhe  parties,  as  his  inter***  may 
happen  to  require. 

The  liability  of  the  maker  and  indorsers  was 
not  joint,  but  several  and,  therefore,  a  judgment 
in  an  action  against  the  indorsers,  upon  the  con- 
tract of  indorsement,  could  not  bar  a  separate 
action  by  the  Bank  against  the  maker;  certainly 
not,  where  the  maker  was  without  notice  from 
the  indorsers  of  the  pendency  of  the  action 
against  them. 

Second.  The  next  proposition  involves  the 
right  of  the  Railroad  Company  to  show,  as 
against  the  Bank,  that  the  note  was  executed 
and  delivered  to  Hutchinson  &  Ingersoll  for  the 
purpose  only  of  raising  money  upon  it  for  the 
Company;  and  that,  consequently,  they  bad  no 
authority  to  pledge  it  as  collateral  security  for 
their  own  indebtedness  to  the  Bank.  It  will  have 
been  observed,  from  the  statement  of  facts,  that 
the  note  in  suit  was  among  those  pledged  to  the 
Bank  as  security  for  the  call  loan  of  $86,000, 
made  June  19,  1878;  that  Howes,  Hyatt  A  Co., 
whose  notes  had  been  pledged  as  security  for 
the  call  loan  of  $10,000,  made  on  June  19, 1878, 
having  become  insolvent,  Hutchinson  &  Inger- 
soll, July  22,  1878,  at  the  request  of  the  bank, 
executed  the  writing, dated  June  19, 1878, where- 
by they  pledged  all  securities,  bonds,  stocks, 
things  in  action,  or  other  property  theretofore 
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deposited  with  the  Bank,  whether  specifically  or 
not,  as  security  for  the  payment  of  any  and 
every  indebtedness,  liability  or  engagement  held 
by  the  Bank,  for  which  they  were,  or  should 
become,  in  any  way  liable.  Although,  there- 
fore, the  call  loan  of  $86,000  was  extinguished, 
without  resorting  to  the  note  in  suit,  that  note, 
under  the  agreement  made  on  the  22d  of  July, 
1878,  stood  pledged  as  collateral  security,  also, 
for  the  $10,000  call  loan  of  July  11,  1878. 

The  Bank,  we  have  seen,  received  the  note, 
before  its  maturity,  indorsed  in  blank,  without 
any  express  agreement  to  give  time,  but  with- 
out notice  that  it  was  other  than  ordinary  busi- 
ness paper,  or  that  there  was  any  defense  there- 
to, and  in  ignorance  of  the  purposes  for  which 
[13]  it  had  been  executed  and  delivered  to  Hutchin- 
son &  Ingcrsoll.  Did  the  Bank,  under  these 
circumstances,  become  a  holder  for  value,  and 
as  such  entitled,  according  to  the  recognized 
principles  of  commercial  law,  to  be  protected 
against  the  equities  or  defenses  which  the  Rail- 
road Company  may  have  against  the  other  par- 
ties to  the  note? 

This  question  was  carefully  considered, 
though,  perhaps,  it  was  not  absolutely  neces- 
sary to  be  determined,  in  Swift  v.  Tyson,  16 
Pet,  1.  After  stating  that  the  law  respecting 
negotiable  instruments  was  not  the  law  of  a 
single  country  only,  but  of  the  commercial 
world,  the  court,  speaking  by  Mr.  Justice 
Story,  said:  "  And  we  have  no  hesitation  in  say- 
ing that  a  pre-existing  debt  does  constitute  a 
valuable  consideration  in  the  sense  of  the  gen- 
eral rule  already  stated  as  applicable  to  negoti- 
able instruments.  Assuming  it  to  be  true  (which, 
however,  may  well  admit  of  some  doubt,  from 
the  generality  of  the  language)  that  the  holder 
of  a  negotiable  instrument  is  unaffected  with 
the  equities  between  antecedent  parties,  of 
which  he  has  no  notice,  only  where  he  receives 
it  in  the  usual  course  of  trade  and  business  for 
a  valuable  consideration,  before  becomes  due, 
we  are  prepared  to  say  that  receiving  it  in  pay- 
ment moras  security  for  a  pre-existing  debt,  is, 
according  to  the  known  usual  course  of  trade 
and  business.  And  why,  upon  principle,"  con- 
tinued the  court,  "should  not  a  pre-existing 
debt  be  deemed  such  a  valuable  consideration? 
It  is  for  the  benefit  and  convenience  of  the 
commercial  world  to  give  as  wide  an  extent  as 
practicable  to  the  credit  and  circulation  of  ne- 
gotiable paper,  that  it  may  pass  not  only  as  se- 
curity for  new  purchases  and  advances,  made 
upon  the  transfer  thereof,  but  also  in  payment 
of  and  as  security  for  pre-existing  debts.  The 
creditor  is  thereby  enabled  to  realize  or  to  se- 
cure his  debt,  and  thus  may  safely  give  a  pro- 
longed credit,  or  forbear  from  taking  any  legal 
xteps  to  enforce  his  rights.  The  debtor,  also, 
lias  the  advantage  of  making  his  negotiable  se- 
curities of  equivalent  value  to  cash.  But  es- 
tablish the  opposite  conclusion,  that  negotiable 
paper  cannot  be  applied  in  payment  of  or  as  se- 
curity for  pre-existing  debts,  without  letting  in 
all  the  equities  between  the  original  and  ante- 
cedent parties,  and  the  value  ana  circulation  of 
such  securities  must  be  essentially  diminished, 
[14]  and  the  debtor  driven  to  the  embarrassment  of 
making  a  sale  thereof,  often  at  a  ruinous  dis- 
count, to  some  third  person,  and  then  by  cir- 
cuity to  apply  the  proceeds  to  the  payment  of 
his  debts.  What,  indeed,  upon  such  a  doctrine 
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would  become  of  that  large  class  of  cases  where 
new  notes  are  given  by  the  same  or  by  other 
parties,  by  way  of  renewal  or  security  to  banks, 
in  lieu  of  old  securities  discounted  by  them 
which  have  arrived  at  maturity?  Probably 
more  than  one  half  of  all  bank  transactions  in 
our  country,  as  well  as  those  of  other  countries, 
are  of  this  nature.  The  doctrine  would  strike 
a  fatal  blow  at  all  discounts  of  negotiable  secu- 
rities for  pre-existing  debts." 

After  a  review  of  the  English  cases,  the  court 
proceeded :  ' '  They  directly  establish  that  a  bona 
fide  holder,  taking  a  negotiable  note  in  pay- 
ment of  or  as  security  for  a  pre-existing  cfebt, 
is  a  holder  for  a  valuable  consideration,  enti- 
tled to  protection  ugninst  nil  the  equities  be- 
tween the  antecedent  parlies." 

The  opinion  in  that  case  has  been  the  subject 
of  criticism  in  some  courts,  because  it  seemed 
to  go  beyond  the  precise  point  necessary  to  be 
decided,  when  declaring  that  the  bona  fide  hold- 
er of  a  negotiable  note,  taken  as  collateral  secu- 
rity for  on  antecedent  debt,  was  protected 
against  equities  existing  between  the  original 
or  antecedent  parties.  The  brief  dissent  of  Mr. 
Justice  Catron  was  solely  upon  that  ground, 
which  renders  it  quite  certain  that  the  whole 
court  was  aware  of  the  extent  to  which  the 
opinion  carried  the  doctrines  of  the  commercial 
law  upon  the  subject  of  negotiable  instruments 
transferred  or  delivered  as  security  for  antece- 
dent indebtedness.  In  the  judgment  of  this 
court,  as  then  constituted,  Mr.  Justice  Catron 
alone  excepted,  the  holder  of  a  negotiable  in- 
strument, received  before  maturity,  and  with- 
out notice  of  any  defense  thereto,  is  unaffected 
by  the  equities  or  defenses  of  antecedent  par- 
ties, equally  whether  the  note  is  taken  as  col- 
lateral security  for  or  in  payment  of  previous 
indebtedness.  And  we  understand  the  case  of 
McCarty  v.  Boots,  21  How.,  482  [62  U.  8.. 
XVI.,  162]  to  affirm  Swift  v.  Tyson,  upon  the 
point  now  under  consideration.  It  was  there 
said:  "  Nordoes  the  fact  that  the  bills  were  as- 
signed to  the  plaintiff  as  collateral  security  for 
a  pre-existing  debt  impair  the  plaintiff's  right 
to  recover."  *  *  *  "The  delivery  of  the 
bills  to  the  plaintiff  as  collateral  security  for  a 
pre-existing  debt,  under  the  decision  «f  Swift  v. 
Tyson,  was  legal." 

It  may  be  remarked,  in  this  connection,  that 
the  courts  holding  a  different  rule  have  uniform- 
ly referred  to  an  opinion  of  Chancellor  Kent  in 
Bay  v.  Coddinnton,  6  Johns.  Ch.,  54,  re-af- 
firmed in  Coddington  v.  Bay,  20  Johns.,  687. 
There  is,  however,  some  reason  to  believe  that 
the  views  of  that  eminent  jurist  were  subse- 
quently modified.  In  the  6th  edition  of  his 
Commentaries,  side  page  81,  note  b,  prepared  by 
himself,  reference  is  made  to  Stalker  v.  McDon- 
ald, 6  Hill,  98,  in  which  the  principles  asserted 
in  Bay  v.  Coddington  were  re-examined  and 
maintained  in  an  elaborate  opinion  by  Chancel- 
lor Walworth,  who  took  occasion  to  say  that 
the  opinion  in  Saift  v.  Tyson  was  not  correct  in 
declaring  that  a  pre-existing  debt  was,  of  itself, 
and  without  other  circumstances,  a  sufficient 
consideration  to  entitle  the  bona  fide  holder, 
without  notice,  to  recover  on  the  note,  when  it 
might  not,  as  between  the  original  parties,  be 
valid.  But  Chancellor  Kent  adds:  "Mr.  Justice 
Story  on  Promissory  Notes,  p.  215,  n.  1,  re- 
peats and  sustains  the  decision  in  Swift  v.  7V*"' . 
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and  I  am  inclined  to  concur  in  that  decia  jn  as 
the  plainer  and  better  doctrine."  Of  course,  it 
did  not  escape  his  attention  that  the  court,  in 
Swift  v.  Tyson,  declared  the  equities  of  prior 
parties  to  be  shut  out  as  well  when  the  note 
was  merely  pledged  as  collateral  security  for  a 
pre-existing  debt,  as  when  transferred  in  Day- 
men! or  extinguishment  of  such  debt. 

According  to  the  very  general  concurrence  of 
judicial  authority  in  this  country  as  well  as 
elsewhere,  it  may  be  regarded  as  settled  in  com- 
mercial jurisprudence,  there  being  no  statutory 
regulations  to  the  contrary,  that  where  negoti- 
able paper  is  received  in  payment  of  an  ante- 
cedent debt;  or  where  it  is  transferred,  by  in- 
dorsement, as  collateral  security  for  a  debt  cre- 
ated, or  a  purchase  made,  at  the  time  of  trans- 
fer; or  the  transfer  is  to  secure  a  debt,  not  due, 
under  an  agreement  express  or  to  be  clearly  im- 
plied from  the  circumstances,  that  the  collec- 
tion of  the  principal  debt  is  to  be  postponed  or 
delayed  until  the  collateral  matured;  or  where 
time  is  agreed  to  be  given  and  is  actually  given 
upon  a  debt  overdue,  in  consideration  of  the 
transfer  of  negotiable  paper  as  collateral  secu- 
rity therefor;  or  where  the  transferred,  note 
takes  the  place  of  other  paper  previously 
pledged  as  collateral  security  for  a  debt,  either 
at  the  time  such  debt  was  contracted  or  before 
it  became  due;  in  each  of  these  cases  the  holder 
who  takes  the  transferred  paper,  before  its  ma- 
turity, and  without  notice,  actual  or  otherwise, 
of  any  defense  thereto,  is  held  to  have  received 
it  in  due  course  of  business,  and  in  the  sense  of 
the  commercial  law,  becomes  a  holder  for  value, 
entitled  to  enforce  payment,  without  regard  to 
any  equity  or  defense  which  exists  between 
prior  parties  to  such  paper. 

Upon  these  propositions  there  seems  at  this 
day  to  be  no  substantial  conflict  of  authority. 
But  there  is  such  conflict  where  the  note  is 
transferred  as  collateral  security  merely,  with- 
out other  circumstances,  for  a  debt  previously 
created.  One  of  the  grounds  upon  which  some 
courts  of  high  authority  refuse,  in  such  cases, 
to  apply  the  rule  announced  in  Sicift  v.  1'yson 
is,  that  transactions  of  that  kind  are  not  in  the 
usual  and'ordinary  course  of  commercial  deal- 
ings. But  this  objection  is  not  sustained  by 
the  recognized  usages  of  the  commercial  worm, 
nor,  as  we  think,  by  sound  reason.  The  trans- 
fer of  negotiable  paper  as  security  for  anteced- 
ent debts,  nothing  more,  constitutes  a  material 
and  an  increasing  portion  of  the  commerce  of 
the  country.  Such  transactions  have  become 
very  common  in  financial  circles.  They  have 
grown  out  of  the  necessities  of  business,  and,  in 
these  days  of  great  commercial  activity,  they 
contribute  largely  to  the  benefit  and  conven- 
ience both  of  debtors  and  creditors.  Mr.  Par- 
sons, in  his  treatise  on  the  Law  of  Promissory 
Notes  and  Bills  of  Exchange,  discusses  the 
general  question  of  the  transfer  of  negotiable 
paper  under  three  aspects :  one,  where  the  pa- 
per is  received  as  collateral  security  for  anteced- 
ent debts.  We  concur  with  the  author, 
'  "That,  when  the  principles  of  the  law  merchant 
have  established  more  firmly  and  unreservedly 
their  control  and  their  protection  over  the  in- 
struments of  the  merchant,  all  of  these  trans- 
fers, not  affected  by  peculiar  circumstances, 
will  be  held  to  be  regular,  and  to  rest  upon  a 


valid  consideration."  1  Pars.,  Notes  and  B., 
2ded.,  218. 

Another  ground  upon  which  some  courts 
have  declined  to  sanction  the  rule  announced  in 
Swift  v.  Tyson  is,  that  upon  the  transfer  of  ne- 
gotiable paper  merely  as  collateral  security  for 
an  antecedent  debt  nothing  is  surrendered  by 
the  indorsee;  that  to  permit  the  equities  between 
prior  parties  to  prevail  deprives  him  of  no  right 
or  advantage  enjoyed  at  the  time  of  transfer, 
imposes  upon  him  no  additional  burdens,  and 
subjects  him  to  no  additional  inconveniences. 

This  may  be  true  in  some  but  it  is  not  true  in 
most  cases,  nor,  in  our  opinion,  is  it  ever  true 
when  the  note,  upon  its  delivery  to  the  trans- 
feree, is  in  such  form  as  to  make  him  a  party 
to  the  instrument  and  impose  upon  him  the  du- 
ties which,  according  to  the  commercial  law, 
must  be  discharged  by  the  holder  of  negotiable 
paper  in  order  to  fix  liability  upon  the  indorser. 

The  Bank  did  not  take  the  note  in  suit  as  a 
mere  agent  to  receive  the  amount  due  when  it 
suited  the  convenience  of  the  debtor  to  make 
payment.  It  received  the  note  under  an  ob- 
ligation imposed  by  the  commercial  law,  to 
present  it  for  payment  and  gwe  notice  of  non- 
payment, in  the  mode  prescribed  by  the  settled 
rules  of  that  law.  We  are  of  opinion  that  the 
undertaking  of  the  Bank  to  fix  the  liability  of 
prior  parties,  by  due  presentation  for  payment 
and  due  notice  incase  of  non-payment— an  un- 
dertaking necessarily  implied  by  becoming  a 
party  to  the  instrument — was  a  sufficient  con- 
sideration to  protect  it  against  equities  existing 
between  the  other  parties,  of  which  it  had  no 
notice.  It  assumed  the  duties  and  responsibil- 
ities of  a  holder  for  value,  and  should  have  the 
rights  and  privileges  pertaining  to  that  position. 
The  correctness  of  this  rule  is  apparent  in  cases 
like  the  one  now  before  us.  The  note  in  suit 
was  negotiable  in  form,  and  was  delivered  bv 
the  maker  for  the  purpose  of  being  negotiated. 
Had  it  been  regularly  discounted  bv  the  Bank, 
at  any  time  before  maturity,  and  the  proceeds 
either  placed  to  the  credit  of  Hutchinson  &  In- 
gersoll,  or  applied  directly  to  the  discharge, 
pro  tanto,  of  any  one  of  the  call  loans  previous- 
ly made  to  them,  it  would  not  be  doubted  that 
the  Bank  would  be  protected  against  the  equi- 
ties of  prior  parties.  Instead  of  procuring  its 
formal  discount,  Hutchinson  &  Ingersoll  used 
it  to  secure  the  ultimate  payment  of  their  own 
debt  to  the  Bank.  At  the  time  the  written 
agreement  of  July  22,  1878,  was  executed,  by 
which  this  note,  with  others,  was  pledged  as 
security  for  any  debt  then  or  thereafter  held 
against  them,  the  Bank  had  the  right  to  call  in 
the  $10,000  loan;  that  is,  to  require  immediate 
payment.  The  securities  upon  which  that  loan 
rested  had  become,  in  part,  worthless,  and  it  is 
evident  that  but  for  the  deposit  of  additional 
collateral  securities,  the  Bank  would  have  called 
in  the  loan  or  resorted  to  its  rightful  legal  rem- 
edies for  the  enforcement  of  payment.  It  was, 
under  the  circumstances,  the  duty  of  the  debt- 
ors to  make  such  payment,  or  to  secure  the 
debt.  .  It  was  important  to  them,  and  was  in 
the  usual  course  of  commercial  transactions,  to 
furnish  such  security.  If  the  Bank  was  de- 
ceived as  to  the  real  ownership  of  the  paper,  or 
as  to  the  purposes  of  its  execution  and  delivery 
to  Hutchinson  &  Ingersoll,  it  was  because  the 
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Railroad  Company  intrusted  it  to  those  parties 
in  a  form  which  indicated  that  the  latter  were 
its  rightful  holders  and  owners,  with  absolute 
power  to  dispose  of  it  for  any  purpose  they  saw 
proper. 

Our  conclusion,  therefore,  is,  that  the  trans- 
fer, before  maturity,  of  negotiable  paper,  as  se- 
curity for  an  antecedent  debt  merely,  without 
other  circumstances,  if  the  paper  be  so  indorsed 
that  the  holder  becomes  a  party  to  the  instru- 
ment, although  the  transfer  is  without  express 
agreement  by  the  creditor  for  indulgence,  is 
not  an  improper  use  of  such  paper,  and  is  as 
much  in  the  usual  course  of  commercial  busi- 
ness as  its  transfer  in  payment  of  such  debt.  In 
either  case,  the  bona  fide  holder  is  unaffected  by 
equities  or  defenses  between  prior  parties,  of 
which  he  had  no  notice.  This  conclusion  is 
abundantly  sustained  by  authority.  A  different 
determination  by  this  court  would,  we  appre- 
hend, greatly  surprise  both  the  legal  profession 
and  the  commercial  world.  Bigelow,  Bills  and 
K.,  602,  et  tec.;  1  Daniel,  Keg.  Inst.,  2d  ed., 
eh.  25,  sees.  820-888 ;  Story,  Prom.  N.,  sees. 
136,  195,  7th  ed.,  by  Thorndyke;  1  Pars.  Notes 
and  B.,  2d  ed.,  218,  sec.  4,  ch.  6;  and  Redfleld 
&  B.  Lead.  Cas.  upon  Bills  of  Exch.  and  Prom 
N.,  where  the  authorities  are  cited  by  the 
authors. 

Third.  It  is,  however,  insisted  that,  by  the 
course  of  judicial  decision  in  New  York,  nego- 
tiable paper  transferred  merely  as  collateral  se- 
curity for  an  antecedent  debt,  is  subject  to  the 
equities  of  prior  parties  existing  at  the  time  of 
[If]  transfer ;  that  the  Bank  being  located  in  New 
York,  and  the  other  parties  being  citizens  of 
me  same  State,  and  the  contract  having  been 
mere  made,  this  court  is  bound  to  accept  and 
follow  the  decision  of  the  State  Court,  whether 
il  meets  our  approval  or  not.  This  contention 
Jests  upon  the  provision  of  the  statute  which 
declares  that  "The  laws  of  the  several  States, 
except  where  the  Constitution,  treaties  or  statr 
Btes  of  the  United  States  otherwise  require  oi 
provide,  shall  be  regarded  as  rules  of  decia'oi 
m  trials  at  common  law,  in  the  Courts  of  the 
United  States,  in  cases  where  they  apply." 

It  is,  undoubtedly,  true  that  if  we  should  ap- 
ily  to  this  case  the  principles  announced  in  the 
highest  court  of  the  State  of  New  York,  a  dif- 
ferent conclusion  would  have  been  reached  from 
(hat  already  announced.  That  learned  court 
has  held  that  the  holder  of  negotiable  paper 
transferred  merely  as  collateral  security  for  an 
antecedent  debt,  nothing  more,  is  not  a  holder 
for  value,  within  those  rules  of  commercial  law 
which  protect  such  pe  per  against  the  equities  of 
prior  parties. 

The  question  here  presented  is  concluded  by 
our  former  decisions. 

We  remark,  at  the  outset,  that  the  section  of 
the  Statute  of  the  United  States  already  quoted 
is  the  same  as  the  84th  section  of  the  original 
Judiciary  Act    1  Stat,  at  L.,  29. 

la  frnft  v.  Tywn,  tupra,  the  contention  was 
mat  this  court  was  obliged  to  follow  the  decis- 
ions of  the  State  Courts  in  all  cases  where  they 
apply.  But  this  court  said:  in  order  to  main- 
tain the  argument,  it  is  essential,  therefore,  to 
hold  that  the  word  '  laws'  in  this  section  in- 
cludes within  the  scope  of  its  meaning  the  de- 
cisions of  the  local  tribunals.  In  the  ordinary 
use  of  language,  it  win  hardly  be  contended  that 
bee  12  Otto. 


the  decisions  of  courts  constitute  laws.  They 
are,  at  most,  only  evidence  of  what  the  laws  are, 
and  are  not,  of  themselves,  laws.  They  are 
often  re-examined,  reversed,  and  qualified  by 
the  courts  themselves,  whenever  they  are  found 
to  be  either  defective,  or  ill-foundedf,  or  other- 
wise incorrect  The  laws  of  a  State  are  more 
usually  understood  to  mean  the  rules  and  enact- 
ments promulgated  by  the  legislative  authority 
thereof,  or  long  established  local  customs  hav-  .... 
ing  the  force  of  laws.  In  all  the  various  cases  lw* 
which  have  hitherto  come  before  us  for  decision 
this  court  have  uniformly  supposed  that  the  true 
interpretation  of  the  84th  section  limited  its  ap- 
plication to  state  laws  strictly  local;  that  is  to 
say,  to  the  positive  statutes  of  the  State,  and  the 
construction  thereof  adopted  by  the  local  tribu- 
nals, and  to  rights  and  titles  to  things  having  a 
permanent  locality,  such  as  the  rights  and  titles 
to  real  estate,  and  other  matters  immovable  and 
intra  territorial  in  their  nature  and  character.  It 
has  never  been  supposed  by  us  that  the  section 
did  apply  or  was  designed  to  apply  to  ques- 
tions of  a  more  general  nature,  not  at  all  depend- 
ent upon  local  statutes  or  local  usages  of  a  fixed 
and  permanent  operation:  as,  for  example,  to 
the  construction  of  ordinary  contracts  or  other 
written  instruments,  and  especially  to  question'? 
of  general  commercial  law,  where  the  state  tri- 
bunals are  called  upon  to  perform  the  like  func- 
tions as  ourselves;  that  is,  to  ascertain  upon  gen- 
eral reasoning  and  legal  analogies  what' is  the 
true  exposition  of  the  contract  or  instrument,  or 
what  is  the  lust  rule  furnished  by  the  principles 
of  commercial  law  to  govern  the  case.  And  we 
have  not  now  the  slightest  difficulty  in  holding 
that  this  section,  upon  its  true  intendment  and 
construction,  is  strictly  limited  to  local  statutes 
and  local  usages  of  the  character  before  stated, 
and  does  not  extend  to  contracts  and  other  in- 
struments of  a  commercial  nature,  the  true  in- 
terpretation and  effect  whereof  are  to  be  sought, 
not  in  the  decisions  of  the  local  tribunals,  out 
in  the  general  principles  and  doctrines  of  com 
merciaf  jurisprudence.  Undoubtedly,  the  de- 
cisions of  the  local  tribunals  upon  such  subjects 
are  entitled  to  and  will  receive  the  most  delib- 
erate attention  ~nd  respect  of  this  court;  but 
they  cannot  furnish  positive  rules,  or  conclusive 
authority,  by  which  our  own  judgments  are  to 
be  bound  up  and  governed." 

In  Carpenter  v.  Int.  Go.,  16  Pet ,  495,  decided 
at  the  same  term  with  Sw(/t  v.  Tyeon,  it  was 
necessary  to  determine  certain  questions  in  the 
law  of  insurance.  The  court  stud:  "  The  ques- 
tions under  our  consideration  are  questions  of 
general  commercial  law,  and  depend  upon  the 
construction  of  a  contract  of  insurance  which 
is,  by  no  means,  local  in  its  character  or  regu- 
lated by  any  local  policy  or  customs.  What- 
ever respect,  therefore,  the  decisions  of  state  tri-  f «  . , 
bunals  may  have  on  such  a  subject,  and  they,  1  J 
certainly,  are  entitled  to  great  respect,  they  can- 
not conclude  the  judgment  of  this  court  On 
the  contrary,  we  are  bound  to  interpret  this  in- 
strument according  to  our  own  opinion  of  its 
true  intent  and  objects,  aided  by  all  the  lights 
which  can  be  obtained  from  all  external  sources  » 
whatsoever;  and  if  the  result  to  which  we  have 
arrived  differs  from  these  learned  State  Courts, 
we  may  regret  it,  but  it  cannot  be  permitted  to 
alter  our  judgment" 

In  Oatetv.  Bk.,  100  U.  8.,  889  [XXV.,  680]. 
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we  had  beifae  .-o  pt**M  question  now  under 
consideration.  That  was  an  action  by  a  national 
bank,  located  in  AJaban—,  against  a  citizen  of 
that  State,  upon  a  promissory  note  there  exe- 
cuted and  negotiated.  It  was  contended  that  the 
decision  of  the  Supreme  Court  of  Alabama 
should  be  accepted  as  the  law  governing  the 
rights  of  parties.  We  however,  held,  referring  to 
some  of  our  previous  decisions,  that  the  Federal 
Courts  were  not  bound  by  the  decisions  of  the 
8  Late  Courts  "  upon  questions  of  general  com- 
mercial law.  *  *  *  We  have  already  seen  that 
the  Statutes  of  Alabama  placed  under  the  protec- 
tion of  the  commercial  law  promissory  notes 
payable  in  money  at  a  certain  designated  place; 
but  how  far  the  rights  of  parties  here  are  affected 
by  the  rules  and  doctrines  of  that  law  is  for  the 
Federal  Courts  to  determine,  upon  their  own 
judgment  as  to  what  these  rules  and  doctrines 
are. 

To  this  doctrine,  which  received  the  approval 
of  all  the  members  of  this  court  when  first  an- 
nounced, we  have,  as  our  decisions  show,  stead- 
ily adhered.  We  perceive  no  reason  for  its  mod- 
ification in  any  degree  whatever.  We  could  not 
infringe  upon  it,  in  this  case,  without  disturbing 
or  endangering  that  stability  which  is  essential 
to  be  maintained  in  the  rules  of  commercial  law. 
The  decisions  of  the  New  York  court,  which  we 
are  asked  to  follow  in  determining  the  rights  of 
parties  under  a  contract  there  made,  are  not  in 
exposition  of  any  legislative  enactment  of  that 
State.  They  express  the  opinion  of  that  court, 
not  as  to  the  rights  of  parties  under  any  law  local 
to  that  State,  but  as  to  their  rights  under  the  gen- 
eral commercial  law  existing  throughout  the 
Union,  except  where  it  may  have  been  modified 
or  changed  by  some  local  statute.  It  is  a  law  not 
peculiar  to  one  State,  or  dependent  upon  local 
authority,  but  one  arising  out  of  the  usages  of 
the  commercial  world.  Suppose  a  State  Court 
in  a  case  before  it,  should  determine  what  were 
the  laws  of  war  as  applicable  to  that  and  similar 
cases.  The  Federal  Courts,  sitting  in  thst  State, 
possessing,  it  must  be  conceded,  equal  power 
with  the  State  Court  in  the  determination  of 
such  questions,  must,  upon  the  theory  of  coun- 
sel for  the  plaintiff  in  error,  accept  the  conclu- 
sions of  the  State  Court  as  the  true  interpreta- 
tion, for  that  locality,  of  the  laws  of  war,  and 
as  the  "  law  "  of  the  State  in  the  sense  of  the 
statute  which  makes  the  "  Laws  of  the  States 
rules  of  decision  in  trials  at  common  law."  We 
apprehend,  however,  that  no  one  would  go  that 
far  in  asserting  the  binding  force  of  State  decis- 
ions upon  the  Courts  of  the  United  States  when 
the  latter  are  required,  in  the  discharge  of  their 
judicial  functions,  to  consider  questions  of  gen- 
eral law,  arising  in  suits  to  which  their  jurisdic- 
tion extends.  To  so  hold  would  be  to  defeat 
one  of  the  objects  for  which  those  courts  were 
established,  and  introduce  infinite  confusion  in 
their  decisions  of  such  questions.  Further  elab- 
oration would  seem  to  be  unnecessary. 

The  judgment  is  affirmed. 

Dissenting,  Mr.  Justice  Miller. 

Mr.  Justice  CUfforJ  concurred  in  the  judg- 
ment and  delivered  the  following  opinion: 

Commercial  law  is  a  system  of  jurisprudence 
acknowledged  by  all  maritime  nations,  and  up- 
on no  subject  is  it  of  more  importance  that  there 
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should  be,  as  far  as  practicable,  uniformity  oi 
decision  throughout  the  world. 

Bills  of  exchange  and  promissory  notes  are 
commercial  paper  in  the  strictest  sense,  and  as 
such  must  ever  be  regarded  as  favored  instru- 
ments, as  well  on  account  of  their  negotiable 
quality,  as  their  universal  convenience  in  mer- 
cantile affairs.  Everywhere  the  rule  is  that  they 
may  be  transferred  by  indorsement,  or  when 
indorsed  in  blank  or  made  payable  to  bearer 
they  are  transferable  by  mere  delivery.  Inter- 
national regulations  encourage  their  use  as  a  safe 
and  convenient  medium  for  the  settlement  of 
balances  among  mercantile  men  of  different  na- 
tions, and  any  course  of  judicial  decision  calcu- 
lated to  restrain  or  impede  their  full  and  unem, 
barrassed  circulation  for  the  purposes  of  foreigr 
or  domestic  trade  would  be  contrary  to  the 
soundest  principles  of  public  policy.  Gfoodman* 
v.  Simonds,  20  How.,  §48.  864  [61  U.  8.,  XV., 
984, 9401. 

Sufficient  appears  to  show  that  the  corpora- 
tion plaintiff  became  the  holder  of  the  note  de- 
scribed in  the  declaration,  and  that,  payment  be- 
ing refused,  it  instituted  the  present  action  of 
assumpsit  to  recover  the  amount.  Service  hav- 
ing been  made,  the  defendant  appeared  and  set 
up  several  defenses,  which  are  fully  exhibited 
in  its  answer  filed  in  the  case.  Certain  proceed- 
ings followed,  which  it  is  not  necessary  to  no- 
tice, as  the  parties  by  consent  waived  a  jury  and 
submitted  the  cause  to  the  circuit  court  upon 
an  agreed  statement  of  facts.  Hearing  was  had, 
and  the  circuit  court  rendered  judgment  in 
favor  of  the  plaintiff  for  the  amount  of  the  note 
and  costs  of  suit,  and  the  defendant  sued  out 
the  present  writ  of  error. 

Eight  errors  are  assigned,  but  it  will  not  be 
necessary  to  give  the  several  assignments  a  sep- 
arate examination,  as  the  questions  presented  do 
not  properly  involve  more  than  three  material 
propositions:  (1)  That  the  cause  of  action  is 
barred  by  a  former  recovery  in  an  action  by  the 
plaintiff  against  the  indorsers  of  the  note.  (S) 
That  the  plaintiff,  inasmuch  as  it  holds  the  note 
as  collateral  security  for  a  pre-existing  debt,  is 
not  a  bona  fide  holder  of  the  same  within  the 
meaning  of  the  commercial  rule  which  shuts  out 
proof  of  equities  between  the  antecedent  parties 
to  the  instrument.  (8)  That,  by  the  law  of  the 
State,  the  plaintiff,  in  view  of  the  facts  exhibited 
in  the  agreed  statement,  is  not  entitled  to  the 
benefit  of  that  rule,  and  that  the  law  of  the  State 
in  that  regard  furnishes  in  such  a  case  the  rule 
of  decision  in  the  Federal  Courts. 

Special  findings  were  made  by  the  circuit 
court,  from  which  it  appears  that  the  defend- 
ant was  the  maker  of  the  note,  and  that  it  was 
payable  to  the  order  of  its  treasurer,  by  whom 
it  was  indorsed  in  blank,  and  that  it  was  also  in- 
dorsed by  the  firm  of  Palmer  &  Company,  con- 
sisting of  the  president  and  financial  agent  of  the 
corporation  defendant. 

Enough  appears  to  show  that  the  note  was 
made  and  indorsed  for  the  sole  purpose  of  rais- 
ing money  for  the  use  of  the  defendant,  nothing 
having  been  paid  to  either  of  the  indorsers  for 
their  indorsement.  When  duly  executed  and 
indorsed  in  blank,  the  defendant  placed  the  note 
with  others  in  the  hands  of  a  firm  of  note-brok- 
ers for  sale  to  raise  money  for  its  use.  Prior  to 
that,  the  same  note-brokers  had  frequently  bor- 
rowed money  from  the  corporation  plaintiff; 
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but  they  did  not  keep  any  account  with  the 
Bank,  and  had  no  other  transactions  with  the 
same  than  those  set  forth  in  the  findings  of  the 
court. 

Twelve  call  loans  at  seven  per  cent  interest 
were  made  at  different  times  by  the  plaintiff  to 
the  note-brokers  on  collaterals,  as  specifically 
enumerated  and  described  in  the  findings,  each 
of  which  was  separate  and  had  no  reference  to 
any  other,  and  it  appears  that  each  was  made 
upon  a  separate  lot  of  collaterals.  Two  of  those 
loans,  to  wit:  the  one  for  $86,000,  and  the  last 
one,  which  is  for  $10,000,  will  be  the  subject  of 
special  comment  in  disposing  of  the  case. 

Before  the  brokers  applied  for  tbe  loan  of 
$88,000,  it  appears  that  they  had  paid  all  their 
previous  loans  obtained  from  the  plaintiff,  and 
that  they  procured  the  loan  upon  collaterals, 
among  which  was  the  note  for  $86,000  described 
in  the  findings.  Other  banks  or  capitalists  made 
loans  to  these  brokers,  taking  collaterals  as 
security,  and  the  plaintiff,  three  weeks  later, 
loaned  them  $10,000  more,  taking  as  security 
the  four  notes  mentioned  in  the  findings. 

Adequate  collaterals  were  at  that  nme  held 
by  the  plaintiff  for  each  of  those  loans,  but  it 
appears  that  the  promisors  of  one  of  the  collat- 
erals given  for  the  last  loan,  within  eleven  days 
after  the  money  was  advanced,  failed  in  busi- 
ness and  became  notoriously  bankrupt,  and  that 
knowledge  of  that  fact  reached  the  plaintiff. 
Prior  to  that,  it  was  known  that  the  brokers 
who  negotiated  the  loans  were  insolvent,  and 
the  findings  show  that  they,  at  the  request  of 
the  plaintiff,  executed  and  delivered  to  it  the 
instrument  exhibited  in  the  transcript,  in  which 
they  agreed  that  all  securities,  bonds,  stocks 
or  other  property  deposited  by  them  with  the 
plaintiff  might  be  held  by  it,  and  be  deemed  se- 
curity for  all  their  indebtedness  to  the  plaintiff, 
as  more  fully  set  forth  in  the  findings. 

Certain  advances  were  made  by  the  brokers 
to  the  defendant,  by  reason  of  which  the  latter 
became  indebted  to  the  brokers  in  the  sum  of 

r,  and  it  appears  that  the  defendant  tendered 
sum  both  to  the  brokers  and  the  plaintiff, 
and  demanded  the  return  of  note  in  suit. 

Payment  in  full  of  the  large  note  was  ob- 
tained by  the  plaintiff  out  of  the  collaterals 
originally  deposited  with  it  for  that  purpose, 
and  it  appears  that  the  moneys  collected  from 
those  collaterals  exceeded  the  amount  of  that 
loan  by  the  sum  of  $2,408.61,  so  that  the  entire 
balance  remaining  due  on  the  last  loan  was 
$5,906.99. 

Process  to  enforce  payment  was  first  sued  out 
the  indorsers,  and  in  that  action  the 
itiff  recovered  judgment  in  the  sum  of 
3,  which  sum,  with  the  costs  of  suit,  was 
duly  paid;  and  it  appears  that  the  balance  due, 
deducting  the  collections  from  the  collaterals 
and  the  judgment  against  the  indorsers,  is 
$5,186.68,  for  which,  with  interest  and  costs, 
the  judgment  was  entered  in  the  circuit  court. 

Judgments  rendered  in  courts  of  competent 
jurisdiction  are  conclusive  between  the  parties 
and  privies  until  the  same  are  reversed  or  in 
some  manner  set  aside  and  annulled. 

When  a  fact  has  once  been  tried  and  decided 
by  a  court  of  competent  jurisdiction,  it  cannot 
he  again  contested  between  the  same  parties  or 
their  privies  in  the  same  or  any  other  court,  if 
it  appear  that  the  same  matter  was  directly  in- 
See  18  Otto. 
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volved  in  the  pleadings  and  that  the  merits  of 
the  cause  were  decided  in  the  first  case. 

I.  Parties  and  privies  in  such  a  case  are  bound 
by  the  estoppel,  but  the  holder  of  a  negotiable 
bill  of  exchange  or  promissory  note  may  pursue 
his  remedy  against  the  indorsers  as  well  as  the 
immediate  promissory  party.  Consequently ,  as 
stated  by  Mr.  Bigelow,  an  indorsee  of  a  taH  of 
exchange  or  promissory  note  may  sue  all  the 
prior  parties  concurrently  or  successively  at  his 
election,  subject  to  the  condition  that  he  is 
entitled  to  but  one  satisfaction.  Bigelow,  Es- 
top., 2d  ed.,  55;  Bishop  v.  Hayward,  4  T.  R, 
470;  Britten  v.  Webb,  2  Barn.  &  C,  488:  Wind- 
ham v.  Wither,  1  Str.,  515;  Burgess  v.  MerriU,  4 
Taunt.,  468;  FhrweUv.  HiUiard,  8  N.  H.,  818; 
Porter  v.  Ingraham,  10  Mass.,  88. 

Authorities  to  show  that  the  holder  in  such  a 
case  is  not  estopped  to  sue  the  maker  because 
he  has  recovered  Judgment  against  the  indorser 
are  numerous  and  decisive.  Mfg.  Co.  v.  Car- 
penter, 5  Hun,  162;  Story,  Prom.  N.,  7th  ed., 
sec.  401;  Pritchard  v.  Hxteheoek,  6  Man.  A  G., 
151,  201. 

II.  Suppose  that  is  so;  then  it  is  insisted  by 
the  defendant  that  the  plaintiff  is  not  a  bona  foe 
holder  for  value  in  the  usual  course  of  business 
within  the  meaning  of  the  commercial  law. 

Questions  of  fact  are  set  at  rest  by  the  find- 
ings, from  which  it  appears  that  the  note  is  pay- 
able to  the  treasurer  of  the  defendants  or  order, 
by  whom  it  was  indorsed  in  blank  as  well  as  by 
the  firm,  consisting  of  the  president  and  finan- 
cial agent  of  the  Company;  that  it  was  placed 
by  the  maker  in  the  hands  of  the  brokers  for 
sale  to  raise  money  for  the  use  of  the  maker, 
and  that  the  plaintiff  loaned  the  full  amount  of 
the  note  to  the  agents  of  the  defendant  and  took 
the  note  indorsed  in  blank  as  collateral  security 
for  the  loan  before  maturity.  None  of  these 
matters  are  disputed,  and  it  is  equally  and  un- 
deniably true  that  the  whole  of  the  money 
loaned  went  into  the  hands  of  the  defendant,  in 
pursuance  of  the  arrangement  it  made  with  its 
own  agents. 

Neither  fraud  nor  mistake  is  alleged  or  even 
suggested  in  respect  to  any  one  of  these  mat- 
ters, from  which  it  follows,  as  a  necessary  le- 
gal conclusion,  that  the  plaintiff  became  the 
actual  holder  of  the  note  in  good  faith  before 
maturity  by  delivery  from  the  agents  of  the  de- 
fendant, and  that  it  as  such  assumed  the  respon- 
sibility to  demand  payment  of  the  makers  when 
the  note  fell  due,  ana,  if  not  paid,  to  give  the 
required  notice  of  non-payment  to  the  indorsers. 

Beyond  all  question,  the  findings  show  that 
the  plaintiff  in  good  faith  became  a  party  to  the 
note  described  m  the  declaration  before  matu- 
rity, and  that  as  such  holder  it  was  bound  to 
adopt  proper  measures  to  fix  the  liability  of  the 
indorsers,  and  that  if  it  had  failed  to  demand 
payment  of  the  maker,  or  to  give  the  required 
notice  to  the  indorsers,  it  would  have  become 
liable  to  the  party  from  whom  it  received  the 
note  for  whatever  loss  ensued  from  such  neg- 
lect Such  a  holder  of  a  foreign  bill  of  exchange, 
if  not  paid  at  maturity,  must  see  that  it  is  duly 
protested;  and  for  the  same  reason  the  holder  l37l 
of  an  inland  bill  or  negotiable  p-^miasory  note 
must  see  to  it  that  proper  steps  are  taken,  in  case 
of  non-payment  by  the  acceptor  or  maker,  to  fix 
the  liability  of  parties  to  the  instrument  who 
would  otherwise  be  discharged. 
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Securities  of  a  negotiable  character  may  be 
transferred  by  indorsement  made  at  the  time 
they  are  delivered,  or  if  indorsed  in  blank  or 
made  payable  to  bearer,  they  may  be  trans- 
ferred l)y  mere  delivery  without  any  new  in- 
dorsement, and  in  either  case,  the  holder,  other 
things  being  equal,  acquires  full  title  to  the  in- 
strument, the  correct  commercial  rule  being  that 
whoever  lawfully  and  in  good  faith  becomes 
the  holder  of  a  valid  negotiable  bill  of  exchange 
or  promissory  note  before  maturity,  by  direct 
indorsement  or  by  delivery  when  indorsed  in 
blank  or  made  payable  to  bearer,  assumes  the 
responsibility,  if  not  paid  when  it  falls  due,  of 
entering  protest  or  of  making  demand  and  giv- 
ing notice  of  non-payment  as  the  case  may  re- 
quire; and  that,  in  all  cases  of  such  a  transfer, 
the  holder,  whether  he  paid  cash  for  the  note  or 
made  new  advances  to  the  transferrer,  or  ac- 
cepted it  in  substitution  of  prior  collaterals  sur- 
rendered, or  received  it  in  payment  of  property 
sold  or  of  antecedent  indebtedness,  or  as  col- 
lateral security  cf  a  pre-existing  debt  or  any  pe- 
cuniary liability  for  the  pledgor,  is  a  holder  lor 
value  in  the  usual  course  of  business, within  the 
meaning  of  the  commercial  law,  and  is  unaf- 
fected by  any  equities  between  the  antecedent 
parties,  provided  he  took  it  in  good  faith  and 
without  notice  of  anything  to  impeach  the  title 
of  the  person  from  whom  it  was  received. 

Authorities  everywhere  agree  at  the  present 
time  that  a  bona  fide  holder  of  a  negotiable  in- 
strument for  a  valuable  consideration,  without 
notice  of  anything  which  impeaches  its  validity, 
if  he  takes  it  under  an  indorsement  made  before 
maturity,  holds  the  title  unaffected  by  any  equi- 
ties between  the  antecedent  parties,  even  though 
as  between  them  it  may  be  without  any  legal 
validity.  Swift  v.  Tyson  16  Pet,  1, 15. 

Instruments  of  the  kind  are  commercial  paper 
in  the  strictest  sense,  and  must  ever  be  regarded 
as  favored  securities,  on  account  of  their  uni- 
versal convenience  in  mercantile  transactions 
and  the  settled  rule  is  that  transferees  of  the 
same  hold  the  instrument  clothed  with  the  pre- 
sumption that  it  was  negotiated  for  value,  in 
the  usual  course  of  business,  at  the  time  of  its 
execution,  and  without  notice  of  any  equities 
between  the  antecedent  parties  to  the  instru- 
ment. Collins  v.  Gilbert,  94  U.  8.,  768  [XXIV., 
1701. 

Possession  of  such  an  instrument  before  ma- 
turity, if  indorsed  in  blank  or  payable  to  bearer, 
is  prima  facie  evidence  that  the  holder  is  the 
owner  and  lawful  possessor  of  the  same;  and 
nothing  short  of  proof  that  he  had  knowledge, 
at  the  time  he  took  it,  of  the  facts  which  im- 
peach the  title  as  between  the  antecedent  par- 
ties, not  even  gross  negligence,  if  unattended 
with  mala  fidee,  is  sufficient  to  overcome  the 
effect  of  that  evidence,  or  to  invalidate  the  title 
of  the  holder  supported  by  that  presumption. 
Goodman  v.  Honey,  4  Ad.  &  E.,  870:  Goodman 
v.  Simonds,  20  How.,  848,  866  [61  U.  8.,  XV., 
984, 9411;  Bk.  v.  Leighton,  2Excb.,  61;  Wheeler 
v.  Guild,  20  Pick,  545;  Magee  v.  Badger,  84  N. 
Y.,  247,  249. 

Apply  that  rule  in  an  action  by  the  transferee 
against  the  maker  of  a  negotiable  note  indorsed 
in  blank,  or  payable  to  bearer,  and  it  is  clear 
that  he  has  nothing  to  do  in  the  opening  of  his 
case  except  to  prove  the  signatures  to  the  instru- 
ment and  introduce  the  same  in  evidence,  as  the 
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instrument  goes  to  the  jury  clothed  with  the 
presumption  that  the  plaintiff  became  the  holder 
of  the  same  for  value  at  its  date,  in  the  usual 
course  of  business,  without  notice  of  anything 
to  impeach  his  title.  Pettee  v.  Prout,  8  Gray, 
602;  Way  v.  Richardson,  8  Gray,  412. 

Clothed  as  the  instrument  is  with  the  de- 
scribed presumption,  the  plaintiff  is  not  bound 
to  give  any  evidence  to  show  that  he  gave  value 
for  the  same  until  the  other  party  has  clearly 
proved  that  the  consideration  was  illegal,  or  that 
the  instrument  was  fraudulent  it  its  inception, 
or  that  it  had  been  lost  or  stolen  before  it  came 
to  the  possession  of  the  holder.  Fitch  v.  Jones, 
5  El.  &  Bl.,  288;  Smith  v.  Brains,  16  Ad.  &  E. 
(N.  8.),  244;  HaUv.  Featherstone,  8  H.AN.,284. 

Cases  arise  where  the  supposed  defect  or  the 
infirmity  of  the  title  appears  on  the  face  of  the 
instrument;  and  where  that  is  so,  the  question 
whether  the  party  who  took  it  had  notice  or  not 
is  in  general  a  question  of  construction,  and 
must  be  determined  by  the  court  as  matter  of 
law.  Andrews  v.  Pond,  18  Pet.,  65;  Fowler. v. 
Brantley  14  Pet,  818;  Brown  v.  Danes,  8 

Decided  cases  of  *ae  highest  authority  support 
that  proposition,  but  it  is  a  very  different  mat- 
ter when  it  is  proposed  to  impeach  the  title  of 
the  holder  by  proof  of  facts  and  circumstance* 
outside  of  the  instrument  itself,  as  he  is  then  to 
be  affected,  if  at  all,  by  what  has  occurred  be- 
tween other  parties.  For  his  own  acts  he  is 
plainly  responsible,  but  he  may  well  claim  ex- 
emption from  any  consequences  flowing  from 
the  acts  of  others,  unless  it  be  first  clearly  shown 
that  he  had  knowledge  of  such  facts  and  cir- 
cumstances at  the  time  he  became  the  holder  of 
the  instrument  Actual  knowledge  of  such  facts 
and  circumstances  must  be  proved  to  defeat  the 
title  of  the  holder;  and  the  question  whether  he 
had  such  knowledge  or  not  is  a  question  of  fact 
for  the  jury  and,  luce  other  questions  of  scien- 
ter, must  be  submitted  to  their  determination. 

Indorse™  of  negotiable  securities  enjoyed 
the  protection  of  that  rule  for  ages  before  any 
successful  attempt  was  made  to  annex  to  it  any 
qualification,  unless  it  appeared  that  the  con- 
sideration was  illegal,  or  that  the  instrument 
was  fraudulent  in  its  inception,  or  that  it  had 
been  lost  or  stolen  before  it  came  to  the  posses- 
sion of  the  holder.  Hinton's  Case,  2  Show.  ,285 ; 
Anonymous,!  Salk.,126;  Miller  v.  Race,  1  Burr., 
462:  Grant  v.  Vaughan,  8  Burr.,  1516;  Peacock 
v.  Rhodes,  2  Doug.,  688;  Lawson  v.  Weston,  4 
Esp.,56. 

Throughout  the  whole  period  covered  by  those 
decisions,  it  was  universally  understood  that 
the  title  of  the  bona  fide  holder  was  unaffected 
by  any  equities  between  the  antecedent  parties; 
but  it  was  subsequently  decided  that  if  the  in- 
dorser  of  the  instrument  had  no  valid  title  to 
the  same,  and  that  such  facts  and  circumstances 
were  known  to  the  indorsee,  at  the  time  of  the 
transfer,  as  would  have  caused  a  person  of  ordi- 
nary prudence  to  suspect  that  the  indorser  had 
no  right  to  transfer  the  instrument  or  to  use  the 
same  for  his  own  benefit,  then  the  holder,  as 
against  the  acceptor  or  maker,  is  not  entitled  to 
recover.    Gill  v.  Oubitt,  8  Barn,  &  C,  466. 

For  a  brief  period  that  rule  was  followed,  but 
it  was  never  satisfactory,  and  at  the  end  of 
twelve  years  was  distinctly  overruled  in  the  tri- 
bunal where  it  was  first  promulgated.  Goodman 
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v.  Ifii.tfff,  4  Ad.  &  E.,  870;  Arbouinv.  Ander- 
I  Ad.  &  E.  (N.  SA  498. 
We  must  hold,  said  Lord  Denman,  in  the  case 
lust  cited,  that  the  owner  of  a  bill  of  exchange 
is  entitled  to  recover  upon  it  if  he  has  come  by 
it  honestly,  and  that  that  fact  is  implied  prima 
Jade  by  possession;  and  that,  to  meet  the  infer- 
ence so  raised,  fraud,  felony  or  some  such  mat- 
ter must  be  proved. 

Abundant  authority  to  support  the  proposi- 
tion that  the  case  which  for  a  period  relaxed 
that  rule  has  been  overruled  for  more  than  half 
a  century  is  found  in  the  reported  cases  already 
cited,  and  Mr.  Chitty  says  that  the  old  rule  of 
law,  that  the  holder,  of  a  negotiable  security 
transferable  by  delivery,  can  give  a  title,  which 
be  himself  does  not  possess,  to  a  person  taking 
the  same  bona  fide  for  value,  is  by  those  decis- 
ions again  re-established  in  its  fullest  extent. 
Chitty,  Bills,  18th  ed.,  257;  Worcester  Go.  Bk. 
v.  Dorr/utter  A  Milton  Bk.,  10  Cuah.,  491.  Con- 
■olusive  support  to  that  conclusion  is  found  in 
decisions  not  previously  cited  and  in  the  text 
writers  of  the  highest  authority.  Bk.  v.  Neal, 
22  How.,  96J68  U.  S.,  XVI.,  8281;  Murray  v. 
Tardner  2  Wall.,  110  [69  U.  S.,  XVII.,  857], 

Nothing  short  of  fraud,  not  even  gross  negli- 
gence, says  Judge  Story,  if  unattended  with  mala 
fide*  on  the  part  of  the  taker  of  the  instrument, 
will  invalidate  bis  title  so  as  to  prevent  him  from 
recovering  the  amount.  Story,  Prom.  N.,  7th 
ed.,  sec.  882.  Every  person,  says  the  same 
learned  author,  is  treated  in  the  sense  of  the  rule 
as  a  bona  fide  holder  for  value,  not  only  who  has 
advanced  money  or  other  value  for  it,  but  who 
has  received  it  m  payment  of  a  precedent  debt, 
or  has  a  lien  on  it,  or  has  taken  it  as  collateral 
security  for  a  precedent  debt,  or  for  future  as 
well  as  for  past  advances.  Story,  Bills,  4th  ed. , 
sec.  192. 

During  the  period  the  modified  rule  referred 
to  was  recognized  as  good  law  in  the  courts  of 
the  country  where  it  was  first  promulgated,  it 
must  be  admitted  that  the  courts  of  several  of 
the  States  in  our  own  country  accepted  the  same 
rule,  and  that  the  pernicious  effects  resulting 
from  those  examples  are  still  to  be  seen  in  some 
of  the  more  recent  state  decisions.  Attempt  was 
made  at  one  time  to  maintain  that  the  holder  of 
a  negotiable  security,  if  he  received  it  as  pay- 
ment of  a  precedent  debt,  could  not  be  regarded 
as  a  bona  fide  holder  for  value  in  the  usual  course 
of  business,  even  though  he  took  it  without  no- 
tice of  any  defect  in  the  title  of  the  transferrer, 
or  of  any  equities  between  the  antecedent  par- 
ties; but  that  erroneous  rule  of  decision  is  aban- 
doned and  overruled.  Bk.  v.  QiUiland,  28 
Wend.,  811;  Small  v.  Smith,  1  Den.,  588,  586; 
Edwards,  Bills  and  N.,  2d  ed.,  822. 

Reported  cases  also  show  that  it  was  decided 
during  that  period  in  the  courts  of  the  same 
State,  that  if  a  party  in  good  faith  took  a  nego- 
tiable security  of  a  holder  without  due  inquiry, 
or  with  knowledge  of  such  facts  and  circum- 
stances as  would  put  a  prudent  man  upon  in- 
quiry in  making  purchases  of  personal  property, 
he  would  not  acquire  a  good  title  to  the  instru- 
ment, if  it  appeared  that  equities  existed  be- 
tween  the  antecedent  parties,  and  that  vigilant 
inquiry  would  have  enabled  the  taker  to  have 
ascertained  the  true  character  of  those  equities; 
but  the  appellate  tribunal  of  the  State  has  ex- 
ploded that  legal  heresy  as  applied  to  negotiable 
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securities,  and  has  in  that  respect  adopted  the 
true  commercial  rule  as  administered  in  the 
courts  of  Westminster  Hall.  Pringie  v.  Phil- 
lips, 5  Sand.,  157;  Welch  v.  Sage,  47  N.T.,  148. 
147. 

Prior  to  the  i  °cision  in  the  case  of  OiU  v. 
Gubitt,  the  rule  was  that  nothing  short  of  proof 
of  knowledge  of  the  facts  and  circumstances 
constituting  the  equities  between  the  anteced- 
ent parties  would  enable  the  maker  to  defend 
the  suit  of  the  holder;  but  the  court  in  that 
case  decided  that  the  transferee  could  not  re- 
cover if  the  circumstances  under  which  the 
transfer  took  place  were  such  ns  would  natural- 
ly have  excited  the  suspicion  of  a  prudent  and 
careful  man.  State  Court  decisions,  in  many 
cases,  followed  that  erroneous  theory;  but  the 
case  itself  has  been  authoritatively  overruled  in 
the  tribunal  where  it  had  its  origin,  and  the  old 
rule  as  re-established  by  the  later  adjudications 
has  been  in  repeated  instances  adopted  by  this 
court  and  by  the  highest  courts  of  the  State 
where  the  present  controversy  arose.  Good- 
man v.  Harvey  [supra] ;  Goodman  v.  Simonds 
[supra]  ;  Seybcl  v.  Bk.,  54  N.  Y.,  288, 295;  In*. 
Go.  v.  Hachfield,  78  N.  Y.,  226. 

Much  progress,  it  will  be  seen  from  the  pro- 
ceeding observations,  has  been  made  within  the 
last  thirty  years  in  securing  uniformity  of  de- 
cision in  respect  to  mercantile  controversies  be- 
tween the  Federal  and  State  Courts,  and  the 
courts  of  this  country  and  those  of  the  parent 
country,  from  which  most  of  our  commercial 
rules  and  usages  are  derived.  Howry  v.  Eppin- 
ger,  84  Mich.,  29. 

Concede  all  that;  and  still  it  is  insisted  by  the 
defendant  that  the  plaintiff  took  the  note  mere- 
ly as  a  collateral  security  for  a  pre-existing  debt , 
without  any  present  consideration  at  the  time 
of  the  transfer,  and  that  a  party  who  takes  a 
negotiable  security,  under  such  circumstances, 
cannot  be  regarded  as  acquiring  it  in  the  usual 
course  of  business,  and,  consequently,  that  he 
takes  it  subject  to  prior  equities.  Many  decis- 
ions of  the  courts  of  the  State  concur  that  if 
there  is  a  present  consideration  at  the  time  of 
the  transfer,  independent  of  the  previous  in- 
debtedness, a  party  acquiring  a  negotiable  bill 
of  exchange  or  promissory  note  before  maturity, 
as  a  collateral  security  to  a  pre-existing  debt, 
without  knowledge  of  the  facts  which  impeach 
the  title  as  between  the  antecedent  parties,  there- 
by becomes  a  holder  in  the  usual  course  of  busi- 
ness, and  that  his  title  is  complete,  so  that  it  will 
not  be  affected  by  any  prior  equities  between 
other  parties,  at  least  to  the  extent  of  the  debt 
for  which  it  is  so  held.  White  v.Bk.,S  Sandf., 
222;  Iron  Work*  v.  Smith,  4  Duer,  862. 

When  commercial  paper  is  pledged  by  the 
apparent  owner  before  it  matures,  as  collateral 
security  for  advances,  the  pledgee  in  good  faith 
is  entitled  to  hold  it  for  the  amount  of  such  ad- 
vances, though  it  turns  out  afterwards  that  the 
party  making  the  pledge  was  a  mere  agent  for 
the  true  owner,  and  that  the  transaction  was  a 
breach  of  duty  to  the  principal.  Bk.  v.  Huge, 
85  N.  Y.,  65;  Murray  v.  Beekwith,  81  111.,  48. 

Where  full  value  is  paid  by  the  pledgee,  and 
the  transfer  is  made  before  maturity,  without 
notice  of  any  prior  equities  between  the  ante- 
cedent parties,  the  title  of  the  holder  of  the  se- 
curity fa  not  subject  to  be  defeated  by  proof 
that  he  might  have  obtained  such  notice  by  the 
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exercise  of  active  vigilance.  Cash  advances  or 
the  sale  of  goods  or  other  property  will  consti- 
tute a  good  consideration  for  the  transfer;  nor 
[43]  is  8ucn  a  Payment  or  sale  indispensable,  as  it  is 
1  equally  well  settled  that  the  actual  discharge  of 
a  precedent  debt,  or  the  surrender  of  prior  col- 
laterals or  a  binding  agreement  to  give  time  for 
the  payment  of  a  debt  then  due,  will  have  the 
same  effect.  Siting  v.  Vanderlyn,  4  Johns.,  287; 
Morion  v.  Burn,  7  Ad.  &  E.,  19;  Jennieon  v. 
Stafford,  1  dish.,  168 ;  Baker  v.  Walker,  14 
Mees.  &  W.,  466;  Walton  v.  MatcaU,  18  Mees. 
&  W.,  462 ;  Wheeler  v.  Oocumb,  16  Pick..  52 ; 
Keardake  v.  Morgan,  5  T.  R.,  618. 

Examples  given  by  Judge  Story  show  that 
the  receiving  a  note  as  security  for  a  debt,  or 
forbearance  to  sue  a  present  claim  or  debt,  or 
an  exchange  of  securities,  or  becoming  a  surety, 
or  doing  any  other  act  at  the  request  or  for  the 
benefit  of  the  maker  or  indorser,  will  constitute 
a  sufficient  consideration  for  a  note  as  well  as 
the  payment  of  money,  or  the.  making  of  ad- 
vances, or  giving  credit,  or  the  discharge  of  a 

Cent  debt,  or  the  performance  of  work  or  la- 
st the  request  of  the  party.   Story,  P*om. 
N..  7th  ed.,  sec.  186. 

Differences  of  opinion,  however,  still  exist 
where  the  transfer  Is  made  as  a  collateral  secu- 
rity for  a  pre-existing  debt,  without  any  other 
consideration  than  what  flows  from  the  nature 
of  the  contract  at  the  time  the  instrument  is  de- 
livered, and  such  as  may  be  inferred  from  the 
relation  of  debtor  and  creditor  in  respect  to  the 
pre-existing  debt 

Further  argument,  to  show  that  where  ne- 
gotiable paper  is  received  in  payment  and  ex- 
tinguishment of  a  pre-existing  debt  the  holder 
is  entitled  to  protection,  is  quite  unnecessary, 
as  the  authorities  in  support  of  the  proposition, 
oven  in  this  country,  are  quite  too  numerous 
for  citation.  Tovmkey  v.  BumraU,-2  Pet,  170, 
182;  Pars.,  Bills  and  N.,  221. 

Nor  is  it  necessary  to  add  anything  to  prove 
that  the  title  of  the  holder  is  good  u  he  took 
the  note  outright  for  goods  or  other  property 
sold  and  delivered  to  the  transferrer  of  the  note 
at  the  time  the  transfer  was  made.  All  this  is 
admitted,  or,  if  not  admitted,  is  bo  fully  estab- 
lished by  authority  as  not  to  require  any  fur- 
ther argument  in  its  support.  Substantial  uni- 
formity of  judicial  opinion  exists  both  in  this 
country  and  in  England  to  that  extent,  but 
there  is  still  some  diversity  of  decision  in  this 
country  upon  the  question  whether  the  same 
conclusion  will  follow  where  the  negotiable  se- 
l  **  I  curity  is  transf  erred.aa  collateral  security  with- 
out any  other  consideration  than  the  delay  of 
payment  incident  to  the  transaction  and  what 
flows  from  the  relation  of  debtor  and  creditor 
in  respect  to  the  existing  debt  and  the  obliga- 
tion which  the  transferee  assumes  by  the  re- 
ception of  the  negotiable  instrument  before  ma- 
turity. Standard  decisions  of  the  State  Courts 
are  referred  to  by  the  defendant  where  it  is  held 
that  the  title  of  the  holder  under  such  circum- 
stances is  not  good.  Bay  v.  Coddington,  5 
Johns.  Oh.,  64,  69 ;  Coddington  v.  Bay,  20 
Johns.,  687, 644;  Stalker  v.  MDonaldfi  Hill,  98. 

Sixty  years  have  elapsed  since  the  commer- 
cial rule  adopted  and  enforced  by  that  series  of 
decisions  was  first  promulgated,  and  yet  it  does 
not  and  never  has  commanded  the  slightest 
countenance  from  any  court  sitting  in  West- 
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minster  Hall.  Earnest  differences  of  opinion 
existed  in  that  country  among  judicial  men  in 
respect  to  the  extent  of  the  protection  which 
the  commercial  law  afforded  to  a  bona  floe  hold- 
er of  a  negotiable  security  against  the  equities 
between  the  antecedent  parties,  but  there  is  no 
authentic  evidence  that  any  substantial  diversity 
of  opinion  ever  arose  in  the  courts  of  that  country 
touching  the  question  under  consideration. 

Partners  engaged  in  business  being  in  want 
of  available  means,  the  senior  member  gave  his 
note  to  a  bank  to  enable  the  firm  to  overdraw 
their  account,  and  the  junior  member  gave  bis 
note  to  the  maker  of  the  first  note  for  half  the 
amount  In  the  course  ef  subsequent  transac- 
tions, the  payee  of  the  last  note  indorsed  it  to 
his  creditors  as  collateral  security  for  a  pre-ex- 
isting debt  Payment  of  the  note  being  re- 
fused, the  holders  sued  the  maker,  who  made 
defense  that  the  plaintiffs  were  not  bona  fide 
holders ;  but  the  court  held  otherwise,  and  ren- 
dered judgment  in  favor  of  the  plaintiffs,  sep- 
arate opinions  being  given  by  all  the  justices  of 
the  court.  Heywood  v.  Walton,  1  Moody  &  P. 
268;  &  O.,  4  Bing.,  496. 

Consideration  was  given  for  the  note  in  the 
case  of  Perdval  v.  Frampton,  2  C.,  M.  &  R, 
180,  but  the  court  unanimously  held  that,  if 
the  note  had  been  transferred  merely  as  a  col- 
lateral security  for  a  previous  debt,  the  plaint- 
iffs might  properly  be  described  as  holders  for 
a  valuable  consideration. 

Holders  of  a  negotiable  security  transferred 
before  maturity  as  a  collateral  security  for  a 
pre-existing  debt  become  parties  to  the  instru- 
ment to  such  an  extent  that  they  assume  the 
responsibility  of  making  demand  and  giving 
the  required  notice  to  fix  the  liability  of  the  in- 
dorser ;  and  it  is  held  that  where  a  creditor  re- 
ceived such  a  security  from  the  debtor  and 
failed  to  make  seasonable  demand  of  payment, 
that  his  laches  as  between  himself  and  hia 
debtor  were  equivalent  to  the  payment  of  the 
collateral.  Peacock  v.  Purtell,  14  C.  B.  (N.  8.). 
728  ;  Taylor  v.  Wilson,  11  Met,  44. 

Proof  of  fraud  may  defeat  the  right  of  the 
holder  in  such  a  case,  but  where  there  is  no 
such  proof  the  settled  rule  in  England  is  that  a 
party  taking  a  negotiable  insb.unent  as  a  col- 
lateral security  takes  it  for  a  sufficient  consid- 
eration and  is  entitled  to  recover.  Poirier  v. 
Morris,  22  L.  J.  (N.  S.),  Q.  B.,  818 ;  8.  C,  2 
EL  &  BL.  89, 104. 

Securities  of  the  kind  were  deposited  by  the 
defendant  with  the  plaintiffs  as  collaterals  for  a 
pre-existing  debt,  among  which  was  the  check 
m  controversy,  and  it  appeared  that  the  de- 
fendants having  failed  to  pay  the  debt  the 

Slaintiffs  brought  an  action  on  the  check,  the 
efense  being  the  want  of  consideration  and 
that  the  plaintiffs  were  not  holders  for  value  ; 
but  the  Court  of  Exchequer  ruled  otherwise, 
and  rendered  judgment  in  favor  of  the  plaint- 
iffs, from  which  the  defendant  appealed  to  the 
Exchequer  Chamber.  Both  parties  were  fully 
heard  in  the  appellate  tribunal,  and  the  court 
decided  that  the  title  of  a  creditor  to  a  negotia- 
ble security  transferred  to  him  on  account  of  a 
pre-existing  debt,  if  received  bona  fide,  without 
notice  of  any  infirmity  in  the  title  of  the 
debtor,  is  indefeasible,  whether  the  instrument 
is  payable  at  a  future  time  or  on  demand. 
Ourrie  v.Miea,  L.  R.  10  Exch.  168. 
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Questions  of  various  kinds,  it  seems,  were 
discussed  in  the  subordinate  court;  but  the 
statement  of  the  Justice  who  gave  the  opinion 
of  the  court  in  the  appellate  tribunal  is,  that 
the  argument  was  addressed  almost  entirely  to 
the  question  whether  an  existing  debt  formed 
of  itself  a  sufficient  consideration  for  a  negoti- 
able security  payable  on  demand,  so  as  to  con- 
stitute the  creditor  to  whom  it  was  paid  a 
holder  for  value  ;  and  the  court.  Justice  Lush 
giving  the  opinion,  decided  that  question  in  the 
affirmative.  His  reasons  for  the  conclusion  are 
cogent  and  satisfactory  and,  in  the  course  of 
the  opinion,  he  remarked  that  "  It  was  not  dis- 
puted on  the  argument,  nor  could  it  be,  that  if 
instead  of  a  check  the  security  had  been  a  bill 
or  note,  payable  at  a  subsequent  date,  however 
short,  the  plaintiffs'  title  would  have  been  un- 
impeachable ; "  to  which  he  also  added,  that 
the  proposition  hod  been  established  by  many 
authorities,  both  in  that  country  and  in  the 
American  courts. 

No  attempt  was  made  to  controvert  that 
proposition  as  applied  to  bills  or  notes  payable 
at  a  future  day ;  but  the  defendant  insisted 
that,  inasmuch  as  the  check  was  payable  on  de- 
mand, the  rule  did  not  apply,  as  there  was  no 
consideration,  because  it  could  not  be  implied 
that  there  was  any  agreement  for  delay.  Suffice 
it  to  say,  in  that  regard,  that  the  court  decided 
that  the  supposed  distinction  "  had  no  founda- 
tion either  in  principle  or  upon  authority,"  and 
proceeded  to  remark  that  it  does  not  follow 
that  the  legal  element  of  consideration  is  en- 
tirely absent  where  the  security  is  payable  im- 
mediately. 

Forbearance  is,  doubtless,  a  good  considera- 
tion for  the  transfer  of  such  an  instrument ; 
but  a  valuable  consideration  in  the  sense  of  the 
law,  as  the  court  remarked  in  that  case,  may 
consist  either  in  some  right,  interest,  profit  or 
benefit  accruing  to  the  one  party,  or  some  ex- 
tension of  time  of  payment,  detriment,  loss  or 
responsibility  given,  suffered  or  undertaken  by 
the  other. 

Call  loans  may  be  regarded  as  payable  on  de- 
mand, and,  inasmuch  as  the  collateral  in  this 
case  was  payable  at  a  future  day,  the  implica- 
tion is  not  an  unreasonable  one  that  the  ar- 
rangement operated  aa  an  injury  to  the  holder 
and  as  a  benefit  to  the  debtor  and  pledger. 
Sach  a  reason'  may,  doubtless,  have  weight; 
but  it  is  by  no  means  certain  that  it  is  the  true 
foundation  of  the  title  of  the  holder,  as  other 
authorities  hold  that  a  negotiable  security 
transferred  for  such  a  purpose  is  in  some  sense 
a  conditional  payment  of  the  debt,  the  condi- 
tion being  that  the  debt  revives  if  the  security 
is  not  realized.  Bdshaw  v.  Bush,  M  C.  B., 
181-305 ;  Griffith*  v.  Owen,  18  Mee.  *  W., 
58  64 

Still  not  satisfied,  the  defendant  in  the  case, 
Currie  v.  Mita,  appealed  from  the  judgment 
of  affirmance  rendered  in  the  Exchequer 
Chamber  to  the  House  of  Lords.  Much  in- 
struction is  derived  in  respect  to  the  issue 
between  the  parties  by  referring  to  the  proposi- 
tions maintained  by  the  counsel  of  the  appel- 
lant, of  which  the  following  are  the  moat  im- 
portant :  (1)  That  there  was  a  total  failure  of 
consideration,  inasmuch  as  the  defendant  Misa 
never  received  any  value  for  his  draft  except 
the  four  bills  which  were  dishonored.  (8)  That 
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the  check  in  question  was  not  a  bill  of  ex- 
change, nor  a  promissory  note,  nor  an  order  for 
the  payment  of  money  on  demand.  (8)  That 
the  existence  of  a  past  debt  is  not  a  sufficient 
consideration  for  the  transfer  of  the  check. 

Enough  is  reported  of  the  arguments  for  the 
appellant  to  show  that  nothing  was  left  undone 
by  his  counsel,  in  their  power  to  do,  to  sustain 
those  propositions;  but  the  learned  Judges  over- 
ruled them  all,  and  affirmed  the  judgment  ren- 
dered in  the  two  lower  courts.  In  giving  the 
principal  opinion,  Lord  Chelmsford  said  that  be 
entertained  no  doubt  that,  as  between  the  de- 
fendant and  the  depositor  of  the  check,  there 
was  a  sufficient  consideration ,  and  that  the  bank- 
ers were  holders  for  value,  and  he  proceeded  to 
remark  that  the  counsel  of  the  appellant  admit 
that  if  the  Judges  arc  of  that  opinion  it  will  dis- 
pose of  the  case.  All  the  Judges  concurred  that 
the  holders  were  holders  for  value,  and  the  re- 
sult was  the  same  as  in  the  court  of  original 
jurisdiction.  Mita  v.  Currie,!,.  R.,1  App.  Cas., 
554,  568. 

Corresponding  views  are  held  in  the  Queen's 
Bench,  in  the  Court  of  Appeals,  and  in  the  High 
Court  of  Chancery.  Where  a  party  by  means 
of  a  false  pretense  or  condition  which  he  does 
not  fulfill  procures  another  party  to  give  him  a 
note  or  acceptance  in  favor  of  athirdperson,  to 
whom  he  pays  it  and  who  receives  it  bona  fide 
for  velue,  the  Queen's  Bench  decided  that  the 
giver  remains  liable  to  pay  the  same,  because 
his  acceptance  or  transfer  of  the  same  imports, 
value  prima  facie,  and  he  can  only  relieve  him- 
self from  his  promise  to  pay  the  holder  by  show- 
ing that  he  is  not  a  holder  for  value,  or  that  he 
received  the  instrument  in  bad  faith,  or  with  no- 
tice of  its  infirmity.  Watson  v.  Russell,  8  B.  & 
8.,  84,  40. 

Two  of  the  Justices  concurred  in  that  propo- 
sition without  any  qualification,  and  the  Chief  [481 
Justice  also  concurred  in  the  same  to  the  extent 
of  the  debt  of  the  holder  it  was  pledged  to  se- 
cure, which  is  the  same  rule  that  Shaw,  Ck.  J., 
with  the  concurrence  of  all  his  associates,  adopt- 
ed nearly  twenty  years  earlier,  fit. v.  Ckaptn, 
8  Met.,  40. 

Commercial  securities,  when  transferred  to 
discharge  a  pre-existing  debt.it  is  admitted,  give 
the  holder  a  good  title  which  will  shut  out  prior 
equities;  and  the  Court  of  Appeals  in  a  recent 
case  decided  that  there  was  no  difference  in  that 
regard  between  past  and  present  consideration 
to  De  found  in  the  books,  and  held  that  the  trans- 
fer of  a  bill  of  lading,  for  a  valuable  considera- 
tion, to  a  bona  fide  transferee,  defeats  the  right  of 
stoppage  in  transitu  of  the  unpaid  vendor  of 
the  goods,  although  the  consideration  was  past 
and  not  given  at  the  time  the  bill  of  lading  was 
delivered  to  the  transferee  by  the  lawful  holder. 
Leash  v.  Scott,  2  Q.  B.  Div.,  876  880. 

Certain  bankers  pressed  their  debtors  for  bet- 
ter security,  and  the  debtors,  having  promised 
to  comply  with  the  request,  hypothecated  mer- 
chandise for  the  purpose,  evidenced  by  ware- 
house certificates,  which  the  debtors  agreed  to 
deliver  as  soon  as  they  could  be  procured  from 
the  warehouse.  They,  the  debtors,  procured 
the  warrants,  but  refused  to  deliver  the  same, 
when  the  plaintiffs  instituted  the  present  suit, 
to  which  the  respondents  demurred,  insisting 
that  the  existence  of  the  debt  is  no  sufficient  con- 
sideration for  such  an  agreement.  Among  other 
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things,  the  respondents  contended  that  the  alle- 
gations of  the  bill  did  not  exhibit  a  transaction 
where  the  complainants  promised  to  abstain 
from  suing  their  demand  for  any  certain  time; 
but  the  Vice-Chancellor  held  that  the  bankers 
did  in  effect  give,  and  that  the  respondents  did 
receive,  the  benefit  of  some  degree  of  forbear- 
ance and  benefit  that  they  would  not  haw  ob- 
tained if  they  had  not  made  the  agreement,  and 
the  demurrer  was  accordingly  overruled.  Bk. 
v.  Broom,  2  Drew.  &  S.,  289. 

Without  more,  these  authorities*  -e  sufficient 
to  show  that  there  is  but  one  voice  upo  i  the  sub- 
ject in  the  courts  of  the  parent  country,  and 
that  they  speak  to  the  point  with  a  degree  of 
unanimity  and  uniformity  well  calculated  to  ex- 
cite admiration  and  to  inspire  confidence  that  the 
rule  of  decision  is  both  correct  and  just.  Not 
only  every  court,  but  every  judge  of  every  court 
[49]  in  that  country  concurs  in  the  proposition,  that 
the  holder  of  such  a  negotiable  security  before 
maturity,  as  collateral  to  a  pre-existing  debt, 
without  notice  of  any  prior  equities,  is  a  bona 
fide  holder  for  value  in  the  usual  course  of  busi- 
ness, and  that  his  title  to  the  instrument  is  good, 
and  wholly  unaffected  by  any  such  prior  equi- 
ties between  the  antecedent  parties.  Text  writers 
everywhere  adopt  the  same  rule,  and  recognize 
and  commend  it  as  the  correct  and  true  rule  of 
decision. 

So,  if  a  bill  or  note  be  indorsed  as  a  collateral 
security,  says  Chitty,  that  is  an  adequate  con- 
sideration to  enable  the  party  to  sue  thereon, 
though  he  advanced  no  new  credit  on  the  bill 
or  note  at  the  time;  and  he  lavs  down  the  same 
rule  as  to  the  receipt  of  a  bill  or  note  in  pay- 
ment of  a  pre-existing  debt.  Chitty,  Bills,  18th 
cd.,  74. 

In  the  ordinary  course  of  things,  says  Story, 
the  holder  is  presumed  to  be  the  prima  facie 
holder  of  such  a  security  for  value,  and  he  is 
not  bound  to  give  evidence  that  be  gave  any 
value  for  it,  until  the  other  party  establishes  the 
want  or  failure  or  illegality  of  the  consideration, 
or  that  the  bill  had  been  lost  or.  stolen  before  it 
came  to  the  possession  of  the  holder.  It  may 
then  be  incumbent  on  him  to  show  that  he  has 
given  value  for  it,  because  he  ought  not,  under 
such  circumstances,  to  be  placed  in  a  better  situ- 
ation than  the  antecedent  parties  through  whom 
he  obtained  the  instrument.  Story,  Bills,  4th 
cd.,  sec.  198;  8tory,  Notes,  7th  ed.,  sec.  195, 
196. 

A  creditor,  says  Byles,  may  agree  to  take  a 
bill  as  collateral  security  for  a  debt  already  due, 
■without  affecting  his  present  right  to  sue  for  the 
debt;  but,  if  a  creditor  elects  so  to  do,  he  be- 
comes the  trustee  to  that  extent  of  the  debtor, 
:ind  is  bound  to  perform  the  duties  of  a  holder 
in  respect  to  presentment  and  notice  of  dis- 
honor, and,  if  he  fail  to  do  so,  the  parties  only 
liable  conditionally  arc  discharged,  as  no  one 
but  the  actual  holder  can  perform  those  duties. 
Bylcs,  Bills,  5th  Am.  ed.,  369;  Peacock  v.  Pure- 
sell,  82  L.  J.  C.  P.,  266;  Peacock  v.  Pureell,  14 
C.  B.  (N.  S.),  728. 

Litigated  cases  often  arise  where  there  is  a 

S resent  consideration  given  for  the  transfer;  and 
[r.  Daniel  regards  it  as  agreed  that  the  holder 
1501  °'  ^e  collate™*  security,  in  all  such  cases,  is  a 
I  fiona  fide  holder  for  value,  if  he  took  the  security 

without  notice  of  any  equities  between  the  an- 
tecedent parties,  or  if  there  was  any  agreement, 

74 


express  or  implied,  to  give  time  of  payment  of 
the  debt  to  the  debtor;  bat  he  admits  that,  where 
neither  of  these  conditions  exists  in  the  case,  the 
question  is  one  of  more  difficulty.  Those  two 
propositions  he  supports  by  sound  reasons  and 
convincing  suggestions,  and  then  proceeds  to 
examine  the  argument  for  and  against  the  prop- 
osition, that  the  same  conclusion  should  be 
reached  even  where  there  is  no  new  considera- 
tion other  than  what  arises  from  the  relation  of 
debtor  and  creditor,  nor  any  express  agreement 
to  extend  the  time  of  payment.  His  view  is, 
that  the  issue  in  such  a  case  must  turn  upon  the 
question  whether  there  is  any  implied  suspen- 
sion of  the  prior  debt  until  the  collateral  be- 
comes due,  and  that  an  implied  agreement  is  as 
binding  as  one  expressed  in  terms,  of  which  it 
is  supposed  no  one  entertains  the  least  doubt. 

Different  examples  are  put  by  the  author,  and 
the  proper  presumption  in  each  supposed  case 
is  stated;  but  he  finally  comes  to  the  conclusion 
that,  inasmuch  as  the  holder  in  such  a  case  be- 
comes a  party  to  the  collateral  security,  and  that 
he  thereby  assumes  the  burden  as  such  holder 
of  fixing  the  liability  of  the  indorser,  he  is  prop- 
erly to  be  regarded  as  a  holder  for  value,  if  he 
took  the  collateral  in  gcod  faith  and  without 
notice  of  any  equities  between  the  antecedent 
parties.  1  Dan.  Neg.  Sec,  2d  ed.,  sees.  827-880; 
Blanchard  v.  Steven,  8  Cush.,  162,  167;  Mait- 
land  v.  Bk.,  40  Md.,  540,  564. 

Three  of  the  theories  involved  in  the  contro- 
versy are  presented  by  Mr.  Parsons  for  careful 
examination:  (1)  Where  negotiable  paper  is  re- 
ceived in  payment  of  an  antecedent  debt;  but 
further  discussion  of  that  topic  is  unnecessary, 
as  it  is  conceded  in  this  case  that  the  title  of 
the  holder  in  such  a  case  is  as  good  as  if  the 
contents  were  paid  in  cash.  (2)  Where  it  is  re- 
ceived as  collateral  security  for  a  pre-existing 
debt.  (8)  Where  it  is  received  as  collateral  secu- 
rity for  a  debt  contracted  at  the  date  of  the  trans- 
fer. 

Two  objections,  as  the  author  states,  are  usual- 
ly taken  to  each  of  the  last  two  theories:  (1)  That,  1 5 1 J 
as  no  new  consideration  is  paid  by  the  holder, 
he  is  not  injured  by  the  impeachment  of  his 
title.  (2)  That  such  a  transfer  as  is  supposed  in 
either  of  the  last  .wo  cases  is  not  one  made  in 
the  usual  course  oi  business. 

Transfers  of  negotiable  securities,  for  the  pur- 
pose supposed,  are  seldom  made,  except  in  the 
execution  of  some  agreement  or  understanding, 
by  which  the  transferrer  is  to  be  benefited  ;  as 
by  delay  or  forbearance  or  further  credit,  or  the 
giving  up  of  other  collaterals,  or  the  substitu- 
tion of  one  collateral  for  another,  or  the  prom- 
ise to  forego  the  means  of  obtaining  other  in- 
demnity or  security. 

Few  cases,  it  is  presumed,  arise  where  the 
interest  of  the  debtor  is  not  consulted;  so  that, 
if  the  rule  should  be  confined  to  tiro  cases  fall- 
ing within  the  abstract  theory  of  such  a  de- 
fense, the  question  would  cease  to  be  of  much 
importance,  nor  would  it  often  be  true  that,  if 
the  title  of  the  holder  should  be  impeached,  he 
would  be  left  in  as  good  condition  as  he  was  be- 
fore.  1  Pars. ,  Bills  and  N. ,  219. 

itors  are  usually  sufferers.  Transactions  of  the 
kind,  it  is  said,  are  not  to  be  regarded  as  trans- 
fers made  in  the  usual  course  of  business  ;  but 
the  court  is  unable  to  adopt  that  conclusion,  as 
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the  statement  of  the  learned  author  is  believed 
to  be  correct,  that  a  large  part  of  the  use  that 
is  made  of  negotiable  paper  is  as  a  means  of 
borrowing  money  or  of  securing  debts  previous- 
ly contracted. 

Bills  and  instruments  of  the  kind,  indorsed  in 
blank  or  payable  to  bearer,  when  transferred  to 
an  innocent  holder,  create  the  same  liability  as 
if  indorsed  at  the  time  of  the  transfer.  Where 
a  party  executed  such  a  note  to  take  up  a  prior 
note,  and  his  agent  delivered  it  to  a  third  per- 
son as  collateral  security  for  his  own  pre-exist- 
ing debt,  Shaw,  Oh.  J  held  that  the  holder 
took  a  good  title  as  against  the  maker  to  the 
extent  of  his  debt,  but  that  he  could  not  recover 
any  more  than  the  amount  of  his  pre-existing 
debt.    Stoddard  v.  Kimball,  6  Cush.,  460. 

Adjudged  cases,  almost  without  number,  de- 
cide that,  where  the  pre-existing  debt  is  dis- 
charged, the  title  of  the  innocent  holder  is 
beyond  question;  but  frequent  attempt  is  made 
to  show  that  there  is  a  distinction  between  tak- 
ing such  a  note  in  payment  of  a  pre-existing 
[Igi  -lent  and  taking  it  as  a  collateral  security  for 
J  such  a  payment.  One  whose  debt  is  due,  says 
Redfield,  Oh.  J. ,  must  pay  it,  or  become  a  bank- 
mpt  in  the  commercial  sense.  If,  instead  of 
money,  he  gives  a  bill  or  note,  either  on  time 
or  at  sight,  whether  this  is  payment  in  form  or 
is  given  as  collateral  to  his  debt,  he  gains  time, 
and  is  saved  from  the  disgrace  and  ruin  conse- 
quent upon  stopping  payment.  Viewed  as  it 
may  be,  the  debtor  in  either  case  derives  the 
benefit -of  an  implied  understanding  that  the 
creditor  will  not  immediately  press  for  pay- 
ment, unless  the  new  security  proves  unpro- 
ductive, and,  if  it  does,  that  the  creditor  may 
pursue  any  other  proper  remedy.  Difference 
in  form  between  payment  and  collateral  secu- 
rity, it  was  admitted,  existed;  but  the  court 
unanimously  held  that  there  was  no  difference 
in  principle,  provided  the  indorsement  was  un- 
qualified, so  as  to  impose  upon  the  holder  the 
obligation  to  conform  to  the  law  merchant  in 
enforcing  payment.  Atkinson  v.  Brooks,  26  Vt. , 
56»,  57<r 

Other  state  decisions,  too  numerous  for  cita- 
tion, hold  that  a  party  taking  a  negotiable  note 
in  payment  of,  or  as  a  collateral  security  for,  a 
precedent  debt,  is  a  bona  fide  holder  for  a  valu- 
able consideration,  and  that  he  is  entitled  to  the 
same  protection,  as  a  holder  who  receives  the 
aame  in  payment  for  goods  delivered  at  the  time 
of  the  transfer,  or  one  who  pays  cash  "for  the  in- 
strument when  it  is  delivered.  Allaire  v.  Harts- 
home,  21  N.  J.  L.,  1  Zab.,  665;  Hamilton  v. 
Vought,  84  N.  J.  L.,  187,  191;  Culver  v,  Bene- 
(Het,  18  Gray,  7,  10;  Johnson  v.  Way,  27  Ohio 
St.  374,  879;  Brush  v.  Seribner,  11  Conn.,  888; 
Guynn  v.  Lee,  9  GUI.,  188; 

III.  Even  suppose  that  the  title  of  the  plaint- 
iftsis  good  under  the  rule  of  the  commercial 
lav,  as  understood  and  administered  in  the 
Federal  Courts,  still  it  is  insisted  by  the  defend- 
ants that  the  State  Courts  have  adopted  a  dif- 
ferent rule  in  such  a  case,  and  that  the  State 
role  of  decision  is  the  one  applicable  in  the  case 
before  the  court.  Both  parties  are  citizens  of 
the  same  State;  and  it  must  be  admitted  that  if 
the  state  rule  is  applicable  in  the  case,  then  the 
riling  of  the  circuit  court  is  erroneous.  Various 
arguments  were  advanced  in  support  of  the 
"reposition,  but  the  one  most  pressed  is  *h»t 
*<*  12  Otto. 


derived  from  the  84th  section  of  the  Judiciary 
Act,  which  provides  that  the  laws  of  the  sev- 
eral States,  except  where  the  Constitution,  trea- 
ties or  statutes  of  the  United  States  otherwise 
require  or  provide,  shall  be  regarded  as  rules  of  [63) 
decision  in  trials  at  common  law  in  the  courts 
of  the  United  States,  In  cases  where  they  apply. 
1  Stat,  at  L.,  92. 

State  laws  furnish  rules  of  decision  in  trials 
at  common  law  in  the  Federal  Courts,  in  cases 
where  they  apply,  which  leaves  it  plainly  to  be 
understood  that  those  laws  do  not  apply  in  all 
cases,  and  it  was  early  decided  that  they  do  not 
apply  to  the  process  and  practice  of  the  Federal 
Courts.   Wayman  v.  SoutJiard,  10  Wheat. ,  1. 

In  cases  depending  on  the  statutes  of  a  State, 
and  more  especially  in  those  representing  titles 
to  land,  the  court  adopts  the  construction  of 
the  State,  where  that  construction  is  settled  and 
can  be  ascertained.  Polk  v.  Wendal,  9  Cranch, 
87,  98. 

Where  any  rule  of  real  property  has  been  set- 
tled in  the  State  Courts,  ihe  same  rule  will  be 
applied  in  this  court  that  would  be  applied 
by  the  State  tribunals.  Jackson  v.  Chew,  12 
Wheat.,  158,  162. 

Controversies  often  arise  where  this  court 
will  refuse  to  adopt  a  decision  of  the  State 
Court,  as  in  the  construction  of  a  will,  unless 
it  appears  that  the  decision  has  become,  by  ac- 
quiescence, a  rule  of  property  in  the  State. 
Lane  v.  Viek,  8  How.,  464,  476. 

Three  decisions  from  the  State  Courts  show 
that  the  rule  of  decision  adopted  by  the  courts 
of  the  State  at  that  period  support  the  views  of 
the  defendants,  and  we  regret  to  say  that  the 
tendency  of  some  of  the  later  decisions  in  the 
same  tribunals  arc  in  the  same  direction.  Bk. 
v.  Franklin,  55  N.  Y.,  285. 

Such  being  the  fact,  it  becomes  necessary  to 
decide  the  question  whether  the  decisions  of 
the  State  Court  compel  this  court  to  apply  to 
the  facts  of  the  case  a  rule  of  decision  believed 
to  be  in  direct  conflict  with  the  rule  of  commer- 
cial law.  Nearly  forty  years  have  elapsed  since 
this  question  was  first  presented  to  this  court 
for  decision.  Doubts  were  then  entertained 
whether  the  state  rule  was  absolutely  settled  ; 
but  for  the  purposes  of  the  decision,  that  point 
was  unconditionally  admitted.  Then  as  now 
the  chief  argument  in  support  of  the  propoei-  [54] 
tion  was, that  the  question  was  controlled  bv  the 
84th  section  of  the  Judicial*}'  Act,  to  which  the 
court  responded,  in  the  first  place,  by  denying 
that  the  word  "  laws,"  used  in  the  section,  in- 
cluded the  decisions  of  the  local  tribunals  with- 
in the  scope  of  its  meaning.  In  the  ordinary 
meaning  of  language,  said  Judge  Story,  it  wili 
hardly  be  contended  that  the  decisions  of  the 
courts  constitute  laws,  adding  that,  at  most, 
they  are  only  evidence  of  what  the  law  is,  and 
are  not  of  themselves  laws.  They  are  often  re- 
examined, reversed  -nd  qualified  by  the  courts 
themselves,  whenever  they  are  found  to  be  ei- 
ther defective  or  ill-founded  or  otherwise  incor- 
rect. 

His  views  were  that  Co  laws  of  a  State  are 
more  usually  understood  to  be  the  rules  and  en- 
actments of  the  Legislature,  or  long  established 
local  customs  having  the  force  of  laws.  None, 
it  is  believed,  can  dissent  from  that  view,  and 
we  have  the  authority  of  that  opinion  for  say- 
ing that,  in  all  cases  prior  to  that  time,  the 
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court  had  uniformly  supposed  that  the  section, 
when  properly  interpreted,  was  limited  in  its 
application  to  state  laws  strictly  local,  and  the 
construction  thereof  by  the  local  tribunals,  and 
to  rights  and  titles  to  things  having  a  perma- 
nent locality,  such  as  the  rights  and  titles  to 
real  estate,  and  other  matters  immovable  and 
intra  territorial  in  their  nature  and  character; 
that  the  court  had  never  supposed  that  the  sec- 
tion applied  or  was  designed  to  apply  to  the 
construction  of  ordinary  contracts  or  other  writ- 
ten instruments,  nor  to  questions  of  general 
commercial  law. 

These  views  were  enforced  by  many  other  Il- 
lustrations, and  the  court  decided,  every  mem- 
ber of  the  court  but  one  concurring,  that  the 
section,  upon  its  true  intendment  ana  construc- 
tion, is  strictly  limited  to  local  statutes  and  lo- 
cal usages,  and  that  it  does  not  extend  to  con- 
tracts and  other  instruments  of  a  commercial 
nature,  the  true  interpretation  and  effect  of 
which  are  to  be  sought,  not  in  the  decisions  of 
the  local  tribunals,  Dut  in  the  general  princi- 
ples and  doctrines  of  commercial  jurisprudence. 
9u»ft  v.  Tyson,  16  Pet,  1, 18. 

.Judicial  views  of  a  corresponding  charact- 
er were  expressed  by  Lord  Mansfield,  as  Chief 
Justice  of  the  King's  Bench,  nearly  a  century 
earlier,  when  he  said  that  the  maritime  law  is  not 
the  law  of  a  particular  country,  but  the  general 
[55]    law  of  nations.   Luke  v.  Lyde,  2  Burr.,  882. 

Judge  Story  referred  to  that  case,  in  support 
of  the  decision  of  the  court,  and  quoted  the  cel- 
ebrated maxim  of  Cicero,  which,  liberally  in- 
terpreted, is  to  the  effect  that  maritime  law  is 
not  one  thing  in  one  country  and  another  thing 
in  a  different  country,  nor  one  thing  to-day 
and  another  to-morrow,  but  that,  in  all  times 
'and  nations,  it  is  immutable  and  imperishable. 
Translation  by  Yonge,  London,  1858,  860. 

Commercial  law, says  Bouvier,  is  a  phrase  em- 
ployed to  denote  the  branch  of  the  law  which 
relates  to  the  rights  of  property  and  the  rela- 
tions of  persons  engaged  in  commerce.  Per- 
sons engaged  in  commercial  adventures,  wher- 
ever they  may  have  their  domicil,  have  busi- 
ness relations  throughout  the  civilized  world, 
from  which,  it  results  that  commercial  law  is 
less  local  and  more  international  than  any  other 
system  of  law,  except  the  law  of  nations. 

Codes, laws  and  ordinances  of  other  States,says 
a  learned  writer,  whether  ancient  or  modern, 
are  received  by  the  courts  with  great  respect, 
not  as  containing  any  authority  in  themselves, 
but  as  evidence  of  the  general  law  merchant 
Where  these  are  contradicted  by  judicial  decis- 
ions, they  cease  to  have  any  value  in  the  juris- 
diction where  the  law  is  decided  to  be  the  other 
way.   Levi,  2d  ed.,  2. 

Authoritative  support  to  the  proposition,  that 
the  decisions  of  the  State  Courts  do  not  control 
in  such  a  case,  is  also  derived  from  other  decis- 
ions of  this  court,  in  which  every  member  of 
the  court  concurred.  Carpenter  v.  Ins.  Co.,  16 
Pet,  496,  611. 

Insurance  against  fire,  in  that  case,  was  ef- 
fected by  a  mortgagor,  and  one  of  the  questions 
was  as  to  the  amount  the  insured  was  entitled 
to  recover.  Reported  cases  from  the  state  re- 
ports were  referred  to  as  furnishing  the  rule  of 
decision.  Responsive  to  that  argument  Judge 
Story  remarked,  among  other  things,  that  the 
question  ^reseated  was  a  question  of  general 
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commercial  law,  involving  the  construction  of 
an  insurance  contract,  which  is  by  no  means  ' 
local  in  its  character,  or  regulated  By  any  local 
policy  or  customs;  that  the  decisions  of  the 
state  tribunals  are  entitled  to  great  respect  but 
that  they  cannot  conclude  the  judgment  of  this  ( 66] 
court  in  such  a  case ;  and  that  this  court  is 
bound  to  interpret  the  instrument  according  to 
its  own  opinion  of  its  true  intent  and  objects. 

Equally  decisive  views  have  often  been  ex- 
pressed by  this  court  in  other  cases,  of  which 
one  decided  at  the  present  term  deserves  spe- 
cial notice.  Preliminary  to  the  point  decided, 
the  court  very  properly  admitted  that  the  Fed- 
eral Courts  will  pay  due  regard  to  the  laws  of 
the  States  and  their  construction  by  the  state 
tribunals;  but  the  court  decided,  Mr  Justice 
Harlan  giving  the  opinion,  that  this  court  is  not 
bound  by  the  decisions  of  the  State  Courts  in 
determining  a  question  of  general  commercial 
law;  that  such  is  the  established  doctrine  of  the 
court,  so  frequently  announced  as  not  to  re- 
quire any  extended  citation  of  authorities  in  its 
support.  Oates  v.  Bk.,  100  U.  8.,  280  [XXV., 
680];  Amis  v.  Smith,  16  Pet,  808,  814;  Conk- 
ling,  Tr.,  5th  ed.,  140. 

Argument,  to  show  that  the  decisions  of  this 
court  referred  to  contradict  the  decisions  of  the 
State  Court  upon  the  matter  in  decision,  is  quite 
unnecessary,  as  that  is  admitted.  Nor  is  it  cor- 
rect to  suppose  that  the  leading  case,  contra- 
dicting the  views  of  the  State  Court,  is  unsup- 
ported to  its  full  extent  by  other  decisions  of 
this  court  Instead  of  that,  the  doctrines  of  that 
case  were  directly  and  fully  reaffirmed  in  the  fol- 
lowing case,  decided  more  than  «welve  years 
later.  Watson  v  Tarpley,  18  How  „i7  [59  U. 
S.,  XV.,  5091. 

State  legislation,  as  shown  in  that  case,  had 
prescribed  regulations  in  respect  to  the  protest 
of  bills  of  exchange,  and  notice  of  their  dishon- 
or repugnant  to  the  requirements  of  the  law 
merchant;  and  this  court  held  that  the  state  reg- 
ulations were  not  operative,  and  that  the  payee 
or  indorsee  of  the  bill,  in  spite  of  the  state  law, 
might  enforce  his  rights  in  the  Federal  Court, 
as  defined  and  recognized  by  the  decisions  of 
this  court  Reference  was  there  made  to  the 
sentiments  expressed  by  Lord  Mansfield,  that 
the  maritime  law  was  not  the  law  of  one  country 
only,  but  of  the  commercial  world;  and  the 
court  decided  that  the  commercial  law  was  not 
circumscribed  within  any  local  limits,  and  that 
citizens  resorting  to  the  federal  tribunals  for  the 
ascertainment  of  their  rights  might  well  claim 
the  benefit  of  the  rules  of  the  general  commer- 
cial law.  Six  of  the  Justices  of  the  court,  in-  [57] 
eluding  the  Chief  Justice,  held  the  same  views 
in  the  still  later  case,  to  which  special  reference 
is  made.  Goodman  v.  Simonds,  20  How.,  848, 
871  [61  U.  8.,  XV.,  984,  9481. 

Collaterals  previously  held  in  that  case,  had 
been  surrendered  when  the  new  arrangement 
was  made,  and  the  evidence  showed  an  agree- 
ment for  forbearance,  and  the  court,  in  order  to 
prevent  a  dissent,  rested  the  case,  so  far  as  re- 
spected the  question  of  consideration,  upon  those 
special  facts;  but  it  is  deemed  proper  to  state 
that  two  thirds  of  the  court  entirely  approved 
of  the  views  of  Judge  Story,  as  expressed  in  the 
case  of  Swift  v.  Tyson,  and  in  his  valuable  works 
upon  bills  of  exchange  and  promissory  notes. 
Confirmation  of  the  proposition  that  the  views 
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of  Judas  8tory  in  that  decision  are  correct  is  also 
derived  from  a  note  appended  to  the  text  of  the 
third  volume  of  Kent's  Commentaries,  by  the 
distinguished  author,  in  which  he  says  that  he 
is  inclined  to  concur  in  that  decision  as  the 
plaine.  and  better  doctrine.  8  Kent,  Com.,  12th 
ed,  81;  Cooley,  Const.  Lim.,  4th  ed.,  18. 

State  decisions,  in  respect  to  titles  to  real  es- 
tate and  transfers  of  property,  usually  furnish 
the  rule  of  decision  in  the  Federal  Courts,  by 
virtue  of  the  before  mentioned  provision  of  the 
Judiciary  Act;  but  the  established  practice  is, 
that  it  does  not  apply,  except  in  matters  of  a 
strictly  local  character;  that  is  to  say,  to  the 
positive  statutes  of  the  States  and  the  interpre- 
tations of  the  same  by  their  own  tribunals,  in- 
chiding  rights  and  titles  to  things  having  a  per- 
manent locality,  such  as  real  property,  and  that 
it  does  not  extend  to  questions  of  general  com- 
mercial law,  from  which  it  follows  that  where 
any  controversy  arises  as  to  the  liability  of  a 
party  to  a  bill  of  exchange,  promissory  note  or 
other  negotiable  paper,  in  one  of  the  Federal 
Courts,  which  is  not  determined  by  the  positive 
words  of  a  state  statute,  or  its  meaning  as  con- 
strued by  the  State  Courts,  the  Federal  Courts 
will  apply  to  its  solution  the  general  principles 
of  the  law  merchant,  regardless  of  any  local  de- 
cision.  1  Dan.  Neg.  Inst,  2d  ed.,  sec.  10. 

Transactions  of  a  commercial  character  ex- 
tend throughout  the  civilized  world,  and  it  is 
well  known  that  they  are  chiefly  conducted 
through  the  medium  of  bills  of  exchange  and 
other  negotiable  instruments.  Uniformity  of 
1 58 )  decision  is  a  matter  of  great  public  convenience 
and  universal  necessity,  acknowledged  by  all 
commercial  nations.  Should  this  court  adopt 
a  principle  of  decision  which  when  carried  into 
effect  would  establish  as  many  different  rules 
for  the  determination  of  commercial  controver- 
sies as  there  are  States  in  the  Union,  it  would 
justly  be  considered  a  public  calamity,  as  it 
must  necessarily  depreciate  our  negotiable  secu- 
rities in  all  the  foreign  markets  of  the  world 
where  our  merchants  have  commercial  transac- 
tions. 

Stable  and  immutable  rules  are  necessary,  to 
give  confidence  to  those  who  receive  such  secu- 
rities in  the  usual  course  of  business,  when  in- 
dorsed in  blank,  or  made' payable  to  bearer,  so 
that  if  such  a  bfll  or  note  Is  made  without  con- 
sideration, or  be  lost  or  stolen,  and  afterwards 
be  negotiated  for  value  to  one  having  no  knowl- 
edge of  such  facts,  in  the  usual  course  of  busi- 
ness, his  title  shall  be  good  and  he  shall  be  en- 
titled to  collect  the  amount. 

Uniformity  of  decision  in  such  cases  is  highly 
desirable,  and  these  observations  are  sufficient 
to  show  that  nothing  is  wanting  to  accomplish 
that  great  object  but  the  concurrence  of  a  few 
more  of  the  State  Courts,  of  which  none  are 
more  to  be  desired  than  the  courts  of  New  York 
and  Pennsylvania,  which  is  hoped  will  concur 
at  no  distant  day. 

For  these  reasons  the  conclusion  is  that  the 
judgment  should  be  affirmed. 

Jrr.SutfosBravdlej. 

I  concur  in  the  judgment  rendered  in  this  case, 
and  in  most  of  the  reasons  given  in  the  opinion. 
But,  in  reference  to  the  consideration  of  the 
transfer  of  the  note  as  collateral  security,  I  do 
not  regard  the  obligation  assumed  by  the  indors- 
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ee  ( the  Bank),  to  present  the  note  for  payment 
and  give  notice  of  non-payment,  as  the  only,  or 
the  principal  consideration  of  such  transfer.  The 
true  consideration  w»«  the  debt  due  from  the  in- 
dorsers  to  the  indorsee,  and  the  obligation  to  pay 
or  secure  said  debt.  Had  any  other  collateral 
security  been  given, as  a  mortgage,  or  a  pledge  of 
property , it  wouldhave  been  equally  sustained  by 
the  consideration  referred  to,  namely:  the  debt 
and  the  obligation  to  pay  it  or  to  secure  its  pay- 
ment. If  the  indorsers  had  assigned  a  mortgage 
for  that  purpose,  the  title  of  the  Bank  to  hold 
the  mortgage  would  have  been  indubitable.  In 
that  case  prior  equities  of  the  mortgagor  might 
have  prevailed  against  the  title  of  the  Bank;  be- 
cause a  mortgage  is  not  a  commercial  security, 
and  its  transfer  for  any  consideration  whatever 
does  not  cut  off  prior  equities.  But  the  bona 
fide  transfer  of  commercial  paper  before  matu- 
rity does  cut  off  such  equities;  and  every  collat- 
eral is  held  by  the  creditor  by  such  title  and  in 
such  manner  as  appertain  to  its  nature  and  qual- 
ities. Security  for  the  payment  of  a  debt  act- 
ually owing  is  a  good  consideration,  and  suf- 
ficient to  support  a  transfer  of  property.  When 
such  transfer  is  made  for  such  purpose,  it  has 
due  effect  as  a  complete  transfer,  according  to 
the  nature  and  incidents  of  the  property  trans- 
ferred. When  it  is  a  promissory  note  or  bill  of 
exchange,  it  has  the  effect  of  giving  absolute 
title  and  of  cutting  off  prior  equities,  provided 
the  ordinary  conditions  exist  to  give  it  that  ef- 
fect. If  not  transferred  before  maturity  or  in 
due  course  of  business,  then,  of  course,  it  can- 
not have  such  effect.  But  I  think  it  is  well 
shown  in  the  principal  opinion  that  a  transfer 
for  the  purpose  of  securing  a  debt  is  a  transfer 
in  due  course.  And  that  really  ends  the  argu- 
ment on  the  subject 

True  copy.  Test: 

James  H.  MoKenny,  Clerk,  Sup.  Court,  TJ.  8. 

CIted-104U.8.,a»;  106  U.  8., 76;  110  TJ.  8.,  8M;  W 
Ohio,  680 ;  41  Am.  Hep.,  542, 


WYOMING  NATIONAL  BANK,  Pig.  in 
Err., 
t. 

THOMAS  J.  DAYTON. 

(Bee  8.  a,  U  Otto,  S9-6&) 

Delivery  of  chattel*. 

Where  wood  is  sold  to  be  delivered  at  a  ■pectBed 
place  not  belonging  to  the  seller.  It  becomes,  on 
such  delivery  at  such  place,  the  property  of  the 

buyer. 

[No.  276.] 

Argued  Apr.  SS,  tS,  1880.  Decided  May  10, 1880. 

IN  ERROR  to  the  Supreme  Court  of  Wyom- 
ing Territory. 
This  was  an  action  in  replevin,  or  for  the  un- 
lawful detention  of  personal  property,  under 
the  Civil  Code  of  Wyoming  Ty. 

The  proceedings  were  begun  in  the  District 
Court  of  the  Second  Judicial  District  of  Wyom- 
ing, Jan.  22,  1874,  by  the  Wyoming  National 
Bank,  against  Thomas  J.  Dayton,  to  recover 
the  possession  of  five  hundred  cords  of  wood,  al- 
leged to  have  been  unlawfullv  detained. 
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Sept.  22,  1876,  the  cause  having  been  regu- 
larly tried  and  verdict  returned  by  a  jury,  judg- 
ment wag  rendered  in  favor  of  defendant,  Day- 
ton, for  damages  and  costs  of  suit. 

From  this  judgment  the  plaintiff,  the  Wy- 
oming National  Bank,  took  the  case  to  the  Su- 
preme Court  of  Wyoming  Territory,  by  peti- 
tion in  error,  where  the  case  was  again  heard 
at  the  March  Term,  1877,  and  judgment  of  the 
court  below  was  affirmed,  defendant  being  or- 
dered to  file  a  remission  for  interest  computed 
by  the  jury;  which  was  accordingly  done  Aug. 
6,  1877,  leaving  the  affirmative  judgment  of  the 
court  in  favor  of  defendant,  Dayton.  Where- 
upon the  plaintiff  sued  out  this  writ  of  error. 

Messrs.  ShelUb&rger  &  Wilton,  and  W. 
W.  Corlett  for  plaintiff  in  error. 

Messrs.  Stephen  W.  Dovmey,  M.  C.  Brown, 
Edward  P.  Johnson  and  W.  A.  B*aury,  for 
defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  replevin  for  Ave  hundred 
cords  of  firewood  which  the  defendant  in  er- 
ror, as  Sheriff  of  Albany  County,  Wyoming 
Territory,  levied  upon  and  took  into  possession 
in  virtue  of  several  attachments  coming  to  his 
hands  against  the  property  of  one  W.  S.  Bra- 
mel.  The  claim  of  the  Wyoming  National  Bank, 
plaintiff  in  error,  is,  that  it  was  the  owner  of  the 
wood  at  and  before  the  attachments  were  is- 
sued and  levied.  For  its  recovery,  and  damages 
for  the  detention  thereof,  this  action  was  insti- 
tuted. 

Upon  the  trial  before  a  jury  in  the  court  of 
original  jurisdiction  a  verdict  was  returned  in 
favor  of  the  defendant,  and  judgment  thereon 
entered.  From  a  judgment  of  affirmance  in 
the  Supreme  Court  of  the  Territory  the  present 
writ  of  error  is  prosecuted. 

Upon  the  question  of  the  ownership  of  the 
wood,  at  the  date  of  the  respective  levies,  the 
evidence  was  conflicting.  As  presented  in  the 
testimony  it  was  a  cose  peculiarly  within  the 
province  of  the  jury  to  determine,  under  proper 
guidance  as  to  the  principles  of  law  governing 
the  case.  Without  attempting  to  set  forth  the 
whole  case  as  developed  by  the  proof,  it  is  suf- 
ficient for  its  disposition  here  to  remark  that 
there  was  evidence  to  establish  (we  will  not  say 
conclusively)  the  following^  facts: 

Bramel  was  engaged  in  the  business  of  bring- 
ing wood  down  the  Big  Laramie  River  to  Lar- 
amie City.  He  had  a  contract  with  the  Union 
Pacific  Railroad  Company  for  the  delivery  to 
it,  at  its  yard  in  that  city,  by  a  specified  date, 
of  five  hundred  cords  of  wood  at  $5  per  cord. 
In  the  necessary  preparations  for  that  engage- 
ment, he  had,  prior  to  October  80,  1878,  re- 
ceived from  the  Bank  about  $2,100,  which  its 
President  testified  had  been  advanced  to  him 
at  different  times  on  this  same  wood.  For  these 
advances  the  Bank  held  his  notes.  On  the  day 
last  named  he  applied  to  the  President  of  the 
Bank  for  a  further  advance  of  money.  His  ap- 

{•lication  was  denied.  He  then  proposed  that  the 
Sank  should  buy  all  the  wood  he  had,  some  of 
which  was  then  in  the  yard  of  the  railroad  com- 
pany, but  not  received  by  it,  some  on  the  bank  of 
the  river,  and  some  in  the  river.  This  proposi- 
tion was  at  first  declined;  but,  after  further  con- 
versation between  him  and  the  President  of  the 
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Bank,  it  was  agreed  that  the  Bank  should  take 
the  five  hundred  cords  at  $5  per  cord,  to  be  paid 
for  in  the  debt  of  $2,100,  then  held  by  the  Bank, 
and  $400  in  cash.upon  the  condition  that  the  rail- 
road  company  would  receive  the  wood  from  the 
Bank  upon  like  terms.  It  was  a  part  of  the  ar- 
rangement that  Bramel  should,  in  that  event, 
put  the  wood  into  the  yard  of  the  company, 
and  use  the  $400  for  that  purpose.  In  order  to 
ascertain  whether  the  company  would  assent  to 
this  arrangement,  the  bank  cashier  and  Bramel, 
by  direction  of  the  President  of  the  Bank,  vis- 
ited Mr.  Shankland,  who  had  the  control  of  all 
such  business  for  the  railroad  company.  They 
returned  together  and  reported  that  Shankland 
approved  the  arrangement,  and  would  make 
out  the  vouchers  for  the  wood  to  the  Bank. 
The  cashier  then  paid  $400  to  Bramel,  taking 
his  note  therefor,  bearing  interest  at  three  per 
cent  per  month;  and  the  latter  went  on  put- 
ting the  wood  into  the  yard  of  the  railroad 
company.  He  had  delivered  at  that  place  about 
875  cords,  and  had  a  few  cords  on  the  river 
bank,  when  it  was  all  seized  by  the  defend- 
ant in  error,  under  the  attachments  against  Bra- 
mel's  property.  None  of  the  wood  had  then 
been  actually  received  by  the  company.  Bra- 
mel's  notes,  to  which  we  have  referred,  were 
held  by  the  Bank  at  the  commencement  of  this 
action.  They  were  taken,  as  the  Bank  claimed 
and  proved  by  its  President,  more  as  memo- 
randa than  anything  else,  and  had  not  been  sur- 
rendered to  Bramel  because  he  had  not  called  at 
the  Bank  for  them. 

Such  was,  substantially,  the  case  as  made  by 
the  Bank.  We  do  not  say  that  the  jury  should 
have  found  these  facts  to  have  been  established, 
even  by  a  decided  preponderance  of  testimony, 
but  only  that  there  was  evidence  tending  to 
show  that  the  contract  between  the  parties  and 
their  acts  were  such  as  the  foregoing  statement 
implies. 

Looking  at  the  case  in  the  light  of  these  facts, 
it  seems  to  the  court  that  the  transaction  be- 
tween the  Bank  and  Bramel  was  something 
more  than  a  mere  agreement  as  to  the  disposition 
of  the  money  to  be  obtained  from  the  railroad 
company.  It  constituted  a  sale  to  the  Bank  of  all 
the  wood  which  the  latter  delivered  at  the  yard 
of  the  railroad  company.  Upon  being  deposited 
at  that  place,  with  the  intention  or  for  the  pur- 
pose of  completing  the  sale,  the  absolute  title  to 
the  wood  passed  to  the  Bank.  Nothing  more  re- 
mained to  be  done  by  the  seller.  He  was  not 
bound  by  the  contract  with  the  Bank  to  deliver 
it  to  the  railroad  company,  but  at  its  yard  only. 
In  legal  contemplation , it  then  came  into  the  pos- 
session of  the  Bank  and  was  therefore  subject 
to  its  control.  It  was  no  longer  subject  to  be 
reached  by  the  creditors  of  the  seller  upon  the  (02] 
mere  ground  that  the  title  had  not  passed,  or  a 
complete  delivery  made.  The  delfverv  in  exe- 
cution of  the  contract,  at  a  specified  place  not 
belonging  to  the  seller,  was  such  a  delivery  as 
accorded  with  the  nature  of  the  property. 
When  placed  in  the  yard  of  the  railroad  com- 
pany, in  pursuance  of  the  agreement,  the  acta 
of  the  parties  united  with  the  previous  verbal 
contract,  resulting  in  a  consummated  obliga- 
tory agreement,  depriving  the  seller  of  all  fur- 
ther control  of  the  property,  and  putting  it  un- 
der the  exclusive  dominion  of  the  buyer,  with 
a  perfected  title  thereto. 
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Prom  that  moment,  the  indebtedness  of  the 
seller  to  the  Bank,  to  the  extent  of  the  contract 
price  of  the  wood  actually  delivered  at  the  des- 
ignated place,  was  discharged,  and  the  property 
was  thence  forward  at  the  risk  of  the  buyer. 
Actual  manual  possession  of  the  Bank,  by  its 
agents,  was,  under  the  circumstances  and  re- 
garding the  nature  of  the  property,  both  im- 
practicable and  unnecessary  to  a  complete  de- 
livery. These  conclusions  are  abundantly  sus- 
tained by  authority.  Benj. ,  Sales,  bk.  1,  pt.  2,  p. 
184;  Hilliard,  Sales,  ch.7,  pp.  124-180;  Browne, 
Stat  F.,  ch.  15,  p.  828. 

The  instructions  given  to  the  jury  were  not 
in  accordance  with  these  views.  The  court 
failed  to  state  distinctly  and  clearly  the  princi- 
ples of  law  by  which  they  were  to  be  governed. 
Taking  all  the  instructions  together,  it  is  evi- 
dent that  the  court  did  not  regard  the  deposit 
of  the  wood  at  the  yard  of  the  railroad  com- 
pany, in  pursuance  of  the  previous  agreement 
between  the  Bank  and  Bramel  that  it  should  be 
put  there  for  ultimate  delivery  to  the  company, 
as  such  change  of  possession  as  would,  in  law, 
pass  the  title  to  the  Bank  as  against  creditors, 
whose  attachments  were  subsequently  issued 
and  levied. 

That  we  do  not  misinterpret  the  instructions 
is  quite  dear,  from  the  opinion  of  the  Supreme 
Court  of  the  Territory  which  declared  that 
"The  record  shows  that  U».=  full  and  absolute 
control  and  possession  of  the  same  was  publicly 
and  privately  retained  by  Bramel,  after  the  al- 
leged unconditional  sale.  In  view  of  the  plead- 
ings and  evidence  this  could  not  be,  unless  the 
court  below  not  only  disregarded  the  evidence 
in  behalf  of  the  Bank,  but  was,  further,  of  opin- 
ion that  the  delivery  of  the  wood  at  the  yard 
was  insufficient  to  pass  the  title  and  change  the 
control  and  possession  of  the  property  from  the 
•eller  to  the  buyer.  But  that  position,  as  we 
have  seen,  is  unsound  both  upon  principle  and 
authority.  We  repeat  that,  if  Bramel  agreed 
to  sell,  and  the  Bank  agreed  to  buy  the  wood 
at  a  fixed  price  per  cord,  the  seller  to  remove 
the  wood  from  the  river  and  put  it  in  the  yard 
of  the  railroad  company  for  sale  or  delivery  to 
the  company  by  the  Bank,  which  was  to  receive 
the  vouchers,  and  if  the  wood  was  so  deposited 
in  pursuance  of  that  sale  and  agreement,  then, 
in  legal  contemplation,  the  title  and  possession 
of  the  property  passed  to  the  Bank  from  the  mo- 
ment it  reached  the  yard.  If  stolen  or  destroyed 
by  fire  after  being  placed  there  and  before  its 
receipt  by  the  company,  the  loss  would  have 
been  that  of  the  Bank.  It  is  immaterial,  un- 
der the  circumstances,  that  the  railroad  com- 
pany had  not,  when  the  attachments  were  lev- 
ied, expressly  or  formally  recognized  the  Bank's 
ownership  of  the  wood. 

Some  stress  was  laid  upon  the  fact  that  the 
Bank  took  the  note  of  Bramel  for  the  $400  ad- 
vanced to  him.  That  act,  it  is  claimed,  was  in- 
consistent with  the  theory  of  an  absolute  pur- 
chase by  the  Bank.  There  was,  however,  evi- 
dence conducing  to  show  that  the  Bank  took 
the  note  by  way  only  of  precaution,  and  to 
meet  the  possible  contingency  of  the  non-deliv- 
ery of  the  wood  at  the  yard  of  the  railroad  com- 
pany. But  it  was  for  the  jury  to  say  what 
weight  should  be  given  to  that  fact  in  deter- 
mining, upon  the  whole  case,  whether  there 
was  an  actual  sale  of  the  wood,  or  only  anagree- 
8te  12  Otto. 


ment  as  to  the  disposition  of  the  proceeds  after 
it  should  be  received  by  the  railroad  company. 

The  judgment  it  reverted,  with  directions  to  re- 
quire Vie  judgment  of  tlie  court  of  original  juris- 
diction to  be  tei  aside  and  a  new  tnal  granted, 
and  for  such  further  proceeding!  at  may  be  in 
conformity  with  this  opinion. 

True  copy.  Test :   

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


GEORGE  E.  KIRK,  Plff.  in  Error, 

r. 

CHARLES  O.  HAMILTON  et  al. 
(8e*  S.  C.  12  Otto,  68-79.> 
Estoppel  in  pais — equitable  estoppel. 

1.  If  a  man,  knowingly,  although  be  does  it  pass- 
ively, by  looking  on,  suffers  another  to  purchase  and 
expend  money  on  land,  under  an  erroneous  opinion 
of  title,  without  making  known  bis  own  claim,  be 
Bhall  not  afterwards  be  permitted  to  exercise  bis  le- 
gal right  against  such  person. 

2.  In  an  action  of  ejectment,  the  defense  of  an  eq- 
uitable estoppel  is  sufficient. 

[No.  279.] 

Argued  Apr.  S3,  S7, 1880.  Decided  May  10, 1880. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
Statement  of  the  case  by  Mr.  Justice  Har- 
lan: 

In  this  action  of  ejectment,  commenced  in  the 
year  1872,  the  plaintiff  seeks  to  recover  parts  of 
lots  7  and  9  in  square  487  in  the  City  of  Wash- 
ington. The  defendants  pleaded  not  guilty.  A 
verdict  was  returned  in  their  favor,  and  a  new 
trial  having  been  refused,  judgment  was  entered 
in  conformity  with  the  verdict. 

Six  bills  of  exception  were  taken  by  plaintiff 
in  error.  The  nature  and  scope  of  the  question  i 
thereby  raised  will  be  understood  from  a  state- 
ment of  the  principal  facts  appearing  in  the 
record  of  a  suit  in  equity,  commenced  in  the 
year  1859  by  D.  W.  Moore  &  Co.,  in  the  Circuit 
Court  for  the  District  of  Columbia,  agninsi 
George  E.  Kirk,  the  present  plaintiff  in  error. 
Walter  Lenox,  Henry  Naylor,  Richard  H. 
Clarke,  A.  Austin  Smith,  Hugh  B.  Sweeney. 
John  Robinson,  Major  Garnctt,  John  H.  God- 
dard,  Jr.,  Job.  W.  Angus,  Charles  Stott,  and 
William  S.  Martin.  The  object  of  that  suit 
was  to  obtain  satisfaction  of  several  unpaid 
judgments  previously  obtained  by  complain- 
ants against  Kirk  in  the  courts  of  justices  of  the 
!,  and  which  then  amounted  to  less  than 


The  bill  of  Moore  &  Co.alleged  that  complain- 
ants did  not  know  of  any  property  belonging  to 
Kirk  upon  which  execution  could  be  levied;  unit 
he  was  the  owner  of  large  real  estate  in  Washing- 
ton, which  he  had  conveyed  for  the  purpose  of 
hindering,  delaying  and  defrauding  complain- 
ants in  the  recovery  of  said  judgment  debts,  to 
wit:  lot  78  in  the  subdivision  of  square  No.  465, 
and  parts  of  lots  7.  9,  10,  11  and  12  in  square 
No.  487;  that  by  deed  of  August,  1868,  duly 
recorded,  Kirk  conveyed  part  of  lota  7  and  9  to 

NQTK.-gftoppel  in  pals.  See  note  to  Stowe  v.  T*. 
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■defendant*,  Lenox  and  Navlor,  in  trust  to  m- 
■cure  the  Washington  Building  Association  the 
sum  of  money  therein  mentioned ;  that,  by  re- 
corded deed  of  March  24, 1856,  he  conveyed  a 
portion  of  the  same  lots  to  defendants,  Clarke 
and  Smith,  in  trust  to  secure  defendant,  Swee- 
ney, in  the  payment  of  a  promissory  note  for 
$1,600 ;  that,  by  recorded  deed  .of  April  14, 
1864,  he  had  conveyed  parts  of  lots  10  and  12 
in  square  487  to  defendant,  Robinson,  in  trust 
to  secure  the  defendant,  Garnett,  in  four  prom- 
issory notes  of  $181.25  each ;  that,  by  recorded 
deed  of  October  18, 1854,  he  had  conveyed  the 
west  half  of  lot  11  in  square  487  to  defendant, 
Goddard,  in  trust  to  secure  defendant,  Angus, 
in  the  payment  of  a  promissory  note  for  $500 ; 
that  it  was  provided  in  the  deeds,  that  if  the  sev- 
eral debts  respectively  mentioned  therein  were 
not  paid  at  maturity,  then  the  several  parcels  of 
ground  thereby  conveyed  should  be  sold,  and 
the  balance  remaining  after  satisfying  the  sev- 
eral debts  to  be  paid  to  Kirk  ;  that  Kirk  had 
purchased  of  one  Wm.  S.  Martin  lots  48,  44, 
45  and  46  in  square  465,  and  for  the  purpose  of 
defrauding,  hindering  and  delaying  his  trustees 
had  caused  the  latter,  by  recorded  deed  of  April 
22, 1858,  to  convey  the  same  to  him,  as  trustee 
for  his  wife  and  children ;  that  the  several 
pieces  of  property  largely  exceeded  in  value  the 
debts  secured  thereby,  and  that  if  the  debts  were 

Cuine  and  still  unpaid,  which  was  not  admitted 
denied,  then  the  interest  of  Kirk  therein 
woo  liable  in  equity  for  the  payment  of  the 
judgments,  after  satisfying  any  sums  due  on 
the  debts  described  in  the  conveyances. 

The  bill  further  alleged  that,  on  22d  March. 
1856,  Kirk,  by  recorded  deed,  for  the  pretended 
consideration  of  $4,000,  conveyed  to  defendant 
Stott,  his  heirs  and  assignees,  lot  78,  in  subdi- 
vision of  square  465,  and  parts  of  lots  7,  9,  10, 
11  and  12  in  square  487  ;  that  the  conveyance 
was  purely  voluntary  and  with  the  intent  to  de- 
fraud and  delay  the  creditors  of  Kirk  ;  and,  in 
any  event,  if  a  consideration  passed,  it  was  upon 
a  secret  trust  to  reconvey  to  Kirk  whenever  the 
sum  of  $4,000  was  repaid. 

The  prayer  of  the  bill  was  that  the  deed  from 
Kirk  to  Stott  be  declared  null  and  void  as 
against  complainants,  and  that  the  several  par- 
cels of  ground  mentioned  in  the  conveyances  be 
sold  for  the  payment,  "  First,  of  such  sums  as 
were  shown  to  be  due  on  account  of  debts ;  and 
next,  of  the  amount  or  amounts  due  to  com- 
plainants on  their  judgments,  and  the  costs"  of 
that  suit. 

Special  interrogatories  to  the  several  defend- 
ants were  embodied  in  the  bill. 

On  21st  November,  1859,  summons  was  is- 
sued, and  returned  28th  November,  1859,  as  ex- 
ecuted on  all  the  defendants  except  Garnett  and 
Martin. 

At  the  May  Term,  1880,  a  decree,  pro  covfcsso, 
was  entered  against  all  of  the  defendants,  except 
Garnett  and  Martin,  for  want  of  an  appearance 
and  answer  at  rules.  The  decree  ordered  that 
parts  of  lots  7  and  9  in  square  487,  and  lot  78 
in  subdivision  of  square  465,  "  Be  sold,  or  so 
much  thereof  as  may  be  necessary,  for  the  pay- 
ment of  said  complainants'  claim  and  others 
who  may  come  in  as  creditors  of  the  said  George 
E.  Kirk  by  petition,  in  the  manner  and  form 
required  by  law  and  the  practice  of  the  court, 
and  that  Edward  C.  Carrington  be  and  is  here- 


by  appointed  trustee  to  make  such  sale,"  etc. 

After  advertisement  as  required  by  the  decree, 
the  trustee  sold  lot  78,  with  improvements,  for 
$1,480.  In  his  report  of  sale  he  says  :  "  Your 
trustee,  having  sold  sufficient  property  to  pay 
and  satisfy  the  claims  provided  for  in  said  bill 
and  decree,  discontinued  the  sale  of  the  other 
property  mentioned  in  said  proceedings." 

On  28th  October,  1862,  no  exception  to  the 
report  of  sale  having  been  filed,  it  was  con- 
firmed, and  the  cause  referred  to  the  auditor  to 
state  the  trustee's  account  and  make  distribution 
of  the  fund  realized.  After  satisfying  the  claims 
of  Moore  A  Co.  and  costs  of  suit,  there  was  left 
a  surplus  in  the  trustee's  hands  of  $1,008.52.  l7*J 

In  an  order  entered  November  14, 1868,  it  is 
recited  that  certain  creditors  of  Kirk  had  filed 
petitions,  seeking  the  payment  of  numerous 
judgments  and  claims  against  him.  Upon  the 
ground  that  he  was  not  a  resident  of  the  District, 
and  was  living  beyond  the  jurisdiction  of  the 
court,  an  order  was  made  that  notice  of  the 
character  and  object  of  the  petitions  be  given 
to  Kirk  by  publication,  for  six  weeks,  warning 
him  to  appear  in  person  or  by  solicitor,  on  or 
before  the  second  Monday  of  January,  1864,  at 
rules  to  be  held  in  the  clerk's  office  of  the  court; 
otherwise  the  petitions  and  claims  would  be 
taken  as  confessed  against  him.  Due  proof  of 
publication  of  that  order  was  filed  January  28, 
1864.  On  2d  February,  1864,  this  order  was  en- 
tered :  "It  appearing  to  the  clerk  that  the  de- 
fendants, Geo.  E.  Kirk,  Walter  Lenox,  Henry 
Naylor,  R.  H.  Clarke,  A.  A.  Smith,  H.  B. 
Sweeney,  John  Robinson,  J.  H.  Goddard,  Jr., 
Job.  W.  Angus  and  Charles  Stott  have  failed 
to  appear  and  answer  in  this  suit,  it  is,  this  sec- 
ond day  of  February,  1864,  on  motion  of  A. 
Lloyd  (by  Fred.  H.  Norton),  solicitor  for  com- 
plainants, ordered  by  the  clerk  that  the  bill  and 
the  matters  thereof  be  taken  for  confessed 
against  the  above  defendants." 

By  an  order  of  the  12th  of  February,  1864, 
the  cause,  with  the  said  petitions  and  claims, 
were  referred  to  the  auditor  of  court,  with 
instructions  to  state  the  trustee's  account  and 
make  distribution  of  the  balance  of  the  fund  in 
his  hands.  A  report  of  distribution  was  made, 
showing  that  judgments  and  claims  were  prov- 
en in  excess  of  the  funds  remaining  in  the 
trustee's  hands  upon  the  sale  of  lot  78.  His  re- 
port of  distribution  was  approved  April  9, 1864. 

Thereupon  the  trustee,  Carrington,  without 
any  further  order  by  the  court,  and  by  virtue 
of  the  original  decree  of  May  80, 1860,  adver- 
tised and  sold  at  public  auction,  on  the  19th  of 
April,  1864,  the  parts  of  lots  7  and  9  described 
in  the  bill,  which,  with  the  improvements  there- 
on, were  purchased  by  Hamilton,  defendant  in 
error,  at  $950.  The  sale  was  subsequently  con- 
firmed, and,  by  order  of  December  12, 1864,  the 
cause  was  referred  to  the  auditor  to  state  the 
accounts  of  the  trustee  and  report  a  distribution. 
In  his  report  the  auditor  says  :  "  Pending  this 
last  reference  of  December,  1864,  and  before 
the  case  was  confirmed,  Kirk  returned  from  the  [73] 
South,  and  has  appeared  by  Mr.  Laskey,  hit 
counsel,  upon  this  reference.  The  simple  con- 
tract debts  are  not  admitted  by  him,  but  he 
states  that  he  has  off-sets  in  bar  against  some  if 
not  all  of  them."  Appended  to  the  auditor's  re- 
port there  is  the  following  paper :  "The  defend- 
ant, Kirk,  does  not  admit  the  simple  contract 
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debts,  but  contests  the  same  and  requires  the  said 
claims,  before  they  be  allowed  by  the  auditor,  to 
be  established  by  competent  proof.  R.  H.  Las- 
key,  Atty.  for  Deft"  The  report  was  confirmed 
February  5, 1865,  and  by  deed  of  December  14, 
186S,  the  purchase  money  having  been  paid, 
Carrington,  the  trustee  named  in  the  original 
decree,  conveyed  to  Hamilton  the  parts  of  lots 
7  and  9  purchased  by  the  latter  at  the  sale  of 
April  19, 1864.  Ana  under  that  conveyance 
Hamilton  went  into  possession. 

Memrt.  Albert  Pike.  L.  H.  Pike  and  R. 
W.  Johnson,  for  plaintiff  in  error. 
Memrt.  R.  T.  Merrick  and  M.  F.  Morris. 

for  defendants  in  error. 

Mr.  JtuUee  Hmrlavn  delivered  the  opinion 
of  the  court: 

It  appears  from  the  first  bill  of  exceptions,  that, 
upon  the  trial  of  the  cause,  the  plaintiff,  to 
maintain  the  issue  joined,  gave  evidence  to  the 
jury  tending  to  prove  title  &  himself  to  the  land 
in  dispute,  as  well  as  his  actual  possession  of 
the  premises  under  that  title;  that  he  had  fully 
discharged  the  indebtedness  secured  by  the  two 
deeds  of  trust  executed,  one  to  Lenox  and  Nay- 
lor,  and  the  other  to  Clarke  and  Smith;  that 
Charles  Stott,  on  the  14th  of  May,  1872,  recon- 
vened to  him  all  that  portion  of  the  premises 
which,  on  the  22d  of  March,  1856,  he  had  con- 
veyed to  Stott;  that  he  had  never  made  nor  au- 
thorized any  other  conveyances  than  those  just 
named.  He  also  introduced  a  deed  from  Car- 
rington, as  the  supposed  trustee  in  the  case  of 
Moore  &  Co.  v.  Kirk,  etc.,  at  the  same  time,  how- 
ever,  denying  its  validity, and  avowing  that  it  was 
introduced  subject  to  his  exceptions  reserved, 
and  to  be  thereafter  presented,  as  to  its  suffi- 
ciency in  law  to  prove  title  in  the  defendants  or 
cither  of  them.  It  was  admitted  by  the  court 
subject  to  those  exceptions.  The  plaintiff  fur- 
ther gave  evidence  to  prove  that  defendants  were 
in  possession  of  the  premises  at  the  commence- 
ment of  the  action,  and  then  rested. 

The  bill  of  exceptions  then  shows  that  de- 
fendants, to  sustain  their  defense,  and  to  prove 
title  out  of  the  plaintiff,  offered  to  read  in  evi- 
dence the  record  of  the  equity  suit  of  Moore  A 
Cb.v.  Kirk,  etc.  Plaintiff  insisted  that  the  record 
of  that  suit  was  insufficient  in  law  to  maintain 
the  issue  on  defendants'  behalf,  or  to  show  title 
in  them,  and  asked  the  courf  to  inform  the  jury 
that  it  should  not  then  be  admitted  in  evidence, 
except  subject  to  his  exceptions  as  to  its  suffi- 
ciency in  law,  to  be  thereafter  presented  to  the 
court  pending  the  further  trial  of  the  cause. 
The  record  was  so  admitted.  The  defendants, 
further  to  maintain  their  defense,  and  to  prove 
title  in  themselves,  offered  to  introduce  testi- 
mony tending  to  prove  that,  at  the  time  of  the 
ptnehase  of  the  premises  at  the  sale  made  by 
Carrington,  trustee,  in  the  suit  of  Moore  A  Co.  v. 
Kirk,  etc.,  the  only  improvement  thereon  was  a 
two-story  four  room  brick  house,  and  that,  about 
the  year  1868,  the  defendants  erected  an  exten- 
sive building  on  the  property,  at  a  cost  of  some 
$4,000;  that  when  they  began  such  building, 
and  for  some  time  thereafter,  the  plaintiff ,  Kirk, 
resided  on  the  adjoining  premises;  that  during 
all  that  time  the  plaintiff  well  knew  of  said 
improvements,  made  no  objection  thereto,  and 
•awted  no  claim  to  the  property,  except  the 
See  18  Otto.  U.  S.,  Book  26 


west  three  feet  thereof,  adjoining  the  plaintiffs 
ground,  and  which  he  claimed  as  an  alley .  and, 
even  as  to  such  portion,  he  subsequently  in- 
formed the  witness  he  was  mistaken;  and,  lastly, 
that  the  plaintiff,  though  residing  in  the  City  of 
Washington  ever  since  about  the  year  1865, 
never,  to  defendants'  knowledge,  until  the  com- 
mencement of  this  action,  asserted  any  claim  to 
the  premises  in  dispute. 

At  that  stage  of  the  trial,  the  plaintiff  inter- 
posed and  asked  the  court  to  inform  the  jury 
that  the  testimony  thus  offered,  in  reference  to 
defendants  putting  improvements  on  the  premi- 
ses, was  inadmissible  in  law,  and  that  such  issue 
ought  to  be  found  for  the  plaintiff.  The  court 
ruled  that  the  testimony  was  admissible,  to 
which  plaintiff  excepted.  The  defendants  then 
gave  the  said  testimony  in  evidence  to  the  jury, 
who  gave  a  verdict  against  the  plaintiff  upon 
the  issue  set  forth  by  the  first  bill  of  exceptions. 

The  remaining  bills  of  exceptions  present,  in 
different  forms,  the  general  question  whether 
the  sale  by  Carrington,  as  trustee,  on  the  19th 
of  April,  1864,  was  or  not,  upon  the  face  of  the 
record  of  Moore  A  Co.  v.  Kirk,  etc.,  a  mere  nul- 
lity. Its  validity  is  assailed  by  the  plaintiff  upon 
various  grounds,  the  most  important  of  which 
seem  to  be:  1.  That  as  Moore  &  Co.  sued  In  their 
own  behalf  only,  and  not  for  the  benefit  of 
themselves  and  other  creditors,  the  jurisdiction 
and  power  of  the  court  was  exhausted  by  the 
first  sale,  of  lot  No.  78,  which  raised  an  amount 
largely  in  excess  of  the  claims  for  which  Moore 
&  Co.  sued.  2.  That  the  utmost  which  the  court, 
upon  the  pleadings,  could  do,  was  to  distribute 
such  excess  among  the  other  creditors  of  Kirk 
who  should  appear,  inproper  form,  and  estab- 
lish their  claims.  8.  That  the  court  was  entire- 
ly without  jurisdiction  to  make  a  second  order 
of  sale,  and  did  not  assume  to  exercise  any  such 
power.  4.  That  the  second  sale  by  Carrington, 
having  been  made  without  any  previous  order 
or  direction  of  the  court,  its  confirmation,  and 
the  deed  subsequently  made  to  Hamilton,  were 
absolutely  null  and  void. 

In  the  view  we  take  of  the  case,  it  is  unnec- 
essary to  pass  upon  these  several  objections.  If 
it  be  assumed  that  the  record  of  the  suit  of 
Moore  A  Co.  v.  Kirk,  was.  of  itself,  insufficient 
in  law  to  devest  Kirk  of  title  to  the  premises  in 
dispute,  or  to  invest  Hamilton  with  title,  the 
question  still  remains,  whether  the  facts  dis- 
closed by  the  first  bill  of  exceptions  do  not  con- 
stitute a  defense  to  the  present  action. 

After  the  confirmation  of  the  sale  of  April  19, 
1864,  before  any  deed  had  been  made,  ana  while 
the  cause  was  upon  reference  for  a  statement, 
as  well  of  the  trustee's  accounts  as  for  distribu- 
tion of  the  fund  realized  by  the  sales,  Kirk,  it 
seems,  appeared  before  the  auditor,  by  an  at- 
torney, and  made  objection  to  the  allowance  of 
the  simple  contract  debts  which  had  been  proven 
against  him  in  his  absence.  So  far  as  the  record 
discloses,  no  other  objection  to  the  proceedings 
was  interposed  by  him.  Undoubtedly,  he  then 
knew,  he  must  be  conclusively  presumed  to 
have  known,  after  he  appeared  before  the  audi- 
tor, all  that  had  taken  place  in  that  suit  during 
his  absence  from  the  District,  including  the  sale 
of  the  premises  in  dispute,  which  took  place 
only  a  few  months  prior  to  his  appearance  be- 
fore the  auditor,  if  that  sale  was  a  nullity, 
the  court,  upon  application  by  Kirk,  after  his 
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appearance  before  the  auditor,  could  have  disre- 
garded all  that  had  been  done  subsequent  to 
the  first  sale,  discharged  Hamilton's  bond,  re- 
l  •  •  J  turned  the  money  he  had  paid,  and,  in  addition, 
placed  Kirk  in  the  actual  possession  of  the  prop- 
erty. No  such  application  was  made.  No  such 
claim  was  asserted.  No  effort  was  made  by  him 
to  prevent  the  execution  of  a  deed  to  the  pur- 
chaser at  the  second  sale.  So  far  as  the  record 
shows,  he  seemed  to  have  acquiesced  in  what 
had  been  done  in  his  absence.  In  1868,  three 
years  after  his  return  to  the  city  and  two  years 
after  Hamilton  had  secured  adeed  in  pursuance 
of  his  purchase,  he  became  aware  that  Hamilton 
was  in  actual  possession  of  the  premises,  claim- 
ing and  improving  them  as  his  property.  He 
personally  knew  of  Hamilton's  expenditures  of 
money  in  their  improvement,  and  remained 
silent  as  to  any  claim  of  his  own.  Indeed,  his 
assertion  while  the  improvements  were  being 
made,  of  claim  to  only  three  feet  of  ground  next 
to  the  adjoining  lot  upon  which  he  resided,  was, 
in  effect,  a  disclaimer  that  ho  had  or  would  as- 
sert a  claim  to  the  remainder  of  the  lots  7  and 
9,  which  Hamilton  had  purchased  at  the  sale  in 
April.  1864.  And  his  subsequent  declaration 
that  he  was  in  error  in  claiming  even  that  three 
feet  of  ground,  only  added  force  to  his  former 
disclaimer  of  title  in  the  premises.  Hamilton 
was  in  possession  under  an  apparent  title  ac- 
quired, as  we  must  assume  from  the  record,  in 
entire  good  faith,  by  what  he  supposed  to  be  a 
valid  judicial  sale,  under  the  sanction  of  a  court 
of  general  jurisdiction. 

The  only  serious  question  upon  this  branch 
of  the  case  is,  whether,  consistently  with  the 
authorities,  the  defense  is  available  to  Hamilton 
in  this  action  of  ejectment  to  recover  the  pos- 
session of  the  property.  We  are  of  opinion  that 
the  present  case  comes  within  the  reasons  upon 
which  rest  the  established  exceptions  to  the 
general  rule  that  title  to  land  cannot  be  extin- 
guished or  transferred  by  acts  in  pais  or  by  oral 
declarations.  "  What  I  induce  my  neighbor  to 
regard  as  true  is  the  truth,  as  between  us,  if  he 
has  been  misled  by  my  asseveration,"  became 
a  settled  rule  of  property  at  a  very  early  period 
in  courts  of  equity.  The  same  principle  is  thus 
stated  by  Chancellor  Kent  in  Wendell  v.  Van 
Rensselaer,  1  Johns.  Ch.,  344:  "There  is  no 
principle  better  established,  nor  one  founded  on 
more  solid  considerations  of  equity  and  public 
utility,  than  that  which  declares  that  a  man 
who,  knowingly,  though  he  does  it  passively, 
looks  on  and  suffers  another  to  purchase  and 
md  money  on  land,  under  an  erroneous 
Ion  of  title,  without  making  known  his  own 
shall  not  be  permitted  to  exercise  his 
legal  right  against  such  person.  It  would  be  an 
act  of  fraud  and  injustice,  and  his  conscience  is 
bound  by  this  equitable  estoppel." 

While  this  doctrine  originated  in  courts  of 
equity,  it  has  been  applied*  in  cases  arising  in 
courts  of  law. 

In  King  v.  BuUerUm,  6  T.  R..,  664,  Mr.  Jus- 
tice Lawrence  said:  "  I  remember  a  case  some 
years  ago,  in  which  Lord  Mansfield  would  not 
suffer  a  man  to  recover,  even  in  ejectment,  where 
he  had  stood  by  and  seen  the  defendant  build 
on  his  land." 

In  2  8mith,  L.  Cas.,  pp.  784-740,  7th  Am. 
ed.,  with  n.  by  Hare  and  Wallace,  the  authori- 
ties are  carefully  examined.  It  is  there  said  that 


there  has  been  an  increasmr  disposition  to  ap- 
ply the  doctrine  of  equitable  estoppel  in  courts 
of  law. 

Again  (pp.  788,  784):   "The  question  pre 
sen  tod  in  these  and  other  cases,  which  involve 
the  operation  of  equitable  estoppels  on  real  es- 
tate, is  both  difficult  and  important.   It  is,  un- 
doubtedly, true  that  the  title  to  land  cannot  be 
bound  by  an  oral  agreement,  or  passed  by  mat- 
ter in  pais,  without  an  apparent  violation  of 
.those  provisions  of  the  Statute  of  Frauds  which 
require  a  writing  when  the  realty  is  involved. 
But  it  is  equally  well  settled  that  equity  will  not 
allow  the  Statute  to  be  used  as  a  means  of  ef- 
fecting the  fraud  which  it  was  designed  to  pre- 
vent, and  will  withdraw  every  case  not  within 
its  spirit  from  the  rigor  of  its  letter,  if  it  be  pos- 
sible to  do  so  without  violating  the  general  pol- 
icy of  the  Act,  and  giving  rise  to  the  uncer- 
tainty which  it  was  meant  to  obviate.  It  is  well 
established  that  an  estate  in  land  may  be  virtu- 
ally transferred  from  one  man  to  another  with- 
out a  writing,  by  a  verbal  sale  accompanied  by 
actual  possession,  or  by  the  failure  of  the  owner 
to  give  notice  of  his  title  to  the  purchaser  un- 
der circumstances  where  the  omission  operates 
as  a  fraud;  and  although  the  title  does  not  pass 
under  these  circumstances,  a  conveyance  will 
be  decreed  by  a  court  of  equity.  It  would,  there- 
fore, seem  too  late  to  contend  that  the  title  to 
real  estate  cannot  be  passed  by  matter  in  pais, 
without  disregarding  the  Statute  of  Frauds;  and 
the  only  room  for  dispute  is  as  to  the  forum  in 
which  relief  must  be  sought.   The  remedy  in 
such  cases  lay  originally  m  an  application  to  [78] 
chancery,  and  no  redress  could  be  had  (except) 
in  a  merely  legal  tribunal,  except  under  rare 
and  exceptional  circumstances.   But  the  com- 
mon law  has  been  enlarged  and  enriched  under 
the  principles  and  maxims  of  equity,  which  arc 
constantly  applied  at  the  present  day  in  this 
country  and  even  in  England  for  the  relief  of 
grantees,  the  protection  of  mortgagors  and  the 
benefit  of  purchasers,  by  a  wise  adaptation  of 
ancient  forms  to  the  more  liberal  spirit  of  mod- 
ern times.   The  doctrine  of  equitable  estoppel 
is,  as  its  name  indicates,  chiefly,  if  not  wholly, 
derived  from  courts  of  equity,  and  as  these 
courts  apply  it  to  any  species  of  property,  there 
would  seem  no  reason  why  its  application  should 
be  restricted  in  courts  of  law.  Protection  against 
fraud  is  equally  necessary,  whatever  may  be 
the  nature  of  the  interest  at  stake;,  and  there  is 
nothing  in  the  nature  of  real  estate  to  exclude 
those  wise  and  salutary  principles,  which  are 
now  adopted  without  scruple  in  both  jurisdic- 
tions, in  the  case  of  personalty.  And  whatever 
may  be  the  wisdom  of  the  change,  through 
which  the  law  has  encroached  on  the  jurisdic- 
tion of  chancery,  it  has  now  gone  too  far  to  be 
confined  within  any  limits  short  o*  the  whole 
field  of  jurisprudence.  This  view  is  maintained 
by  the  main  current  of  decisions.'' 

This  question  in  a  different  form  was  exam- 
ined at  the  present  Term  of  the  court  in  Dick- 
erson  v.  Ootgrote  [100  U.  8.,  678,  XXV.,  618]. 
That  was  an  action  of  ejectment,  and  the  de- 
fense, based  upon  equitable  estoppel,  was  ad- 
judged to  be  sufficient.  We  there  held  that  the 
action  of  ejectment  involved  both  the  right  of 
possession  and  the  right  of  property,  and  that 
as  the  facts  developed  showed  that  plaintiff 
was  not  in  equity  and  conscience  entitled  to 
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disturb  the  possession  of  the  defendants,  there 
wis  no  reason  why  the  latter  might  not,  under 
the  circumstances  disclosed,  rely  upon  the  doc- 
trine of  equitable  estoppel  to  protect  their  pos- 
session. 

Applying  these  principles  to  the  case  in  hand, 
it  is  clear,  upon  the  facts  recited  in  the  first  bill 
of  exceptions,  and  which  the  jury  found  to  have 
been  established,  that  the  plaintiff  is  estopp  ' 
from  disturbing  the  possession  of  the  defend- 
ants. He  knew,  as  we  have  seen,  that  the  de- 
....  feodant  claimed  the  property  under  a  sale  made 
1**1  in  an  equity  suit  to  which  he  was  an  original 
party.  The  sale  may  have  been  a  nullity,  and  it 
may  be  that  the  plaintiff  could  have  repudiated 
it  as  a  valid  transfer  of  his  right  of  property.  In- 
stead of  pursuing  that  course,  with  a  knowledge 
of  all  the  facts,  he  appeared  before  the  auditor 
and  disputed  the  right  of  certain  creditors  to  be 
paid  out  of  the  fund  which  had  been  raised  by 
the  sale  of  his  property.  He  forbore  to  raise 
any  question  whatever  as  to  the  validity  of  the 
sale,  and  by  his  conduct  he  indicated  his  pur- 
pose not  to  make  any  issue  in  reference  to  the 
proceedings  in  the  equity  suit.  Knowing  that 
the  defendants'  claim  to  the  premises  rested 
upon  that  sale,  be  remained  silent  while  the  lat- 
ter expended  large  sums  in  their  improvement 
and,  in  effect,  disclaimed  title  in  himself.  He 
was  silent  when  good  faith  required  him  to  put 
the  purchaser  on  guard.  He  should  not  now  be 
heard  to  say  that  that  is  not  true  which  his  con- 
duct unmistakably  declared  was  true,  and  upon 
die  faith  of  which  others  have  acted. 

The  evidence  upon  this  point  was  properly 
admitted,  and  operated  to  defeat  the  action  in- 
dependent of  the  question  whether  the  sale  by 
Garrington,  the  trustee,  and  its  confirmation  by 
the  court,  was,  itself,  a  valid,  binding  transfer 
of  the  title  to  the  purchaser. 

What  has  been  said  renders  it  unnecessary  to 
consider  the  questions  of  law  presented  in  the 
remaining  bills  of  exceptions. 

The  Judgment  U  affirmed. 

Troe  Copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 
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TOWN  OF  MEN  A8  HA  ajto  CITY  OP 
111)  MENASHA,  Piffi.  in  Err., 

v. 

ROWLAND  O.  HAZARD. 

(See  S.  C,  12  Otto,  81-S5.) 

Certificate  on  town  bende—deUwry  qfetoe$c—eon- 
eoUdation. 

L  Where  bonds  of  a  town  In  Wisconsin  contained 
the  recital  that  they  should  be  valM  only  when  a  cer- 
tificate should  be  indorsed  on  them  that  the  condi- 
tions on  which  they  were  issued  had  been  performed, 
•  oartifioate  so  Indorsed,  which  is  a  substantial  oom- 
phaooe  with  the  oondltion,  binds  the  town.  Acer, 
mate  ahrned  in  the  name  of  a  railroad  oompany 
by  the  president,  is  a  certificate  of  the  president 

&  A  delivery  of  the  stock  of  the  Wisconsin  Central 
Bsftnad  Oompany,  after  consolidation  with  the 
,  Winnebaso  and  Superior  Railroad  Oompa- 


JteZT****?!*  to  bonds  or  securttfes; 

ffffPrfkV;-  extdenct  oflht  facUtvXUdL  Bee  noU  to 
Marosr  County  t.  Hackett,  88  TJ.  &,  XVH.,  548. 

8ee  is  Otto. 


ny,  and  with  the  Manitowoc  and  Minnesota  Railroad 
Company,  was  a  compliance  with  the  terms  of  the 

&  The  town  was  authorised  to  issue  its'  bonds  to 
the  Wisconsin  Central  Railroad  Company  after  the 
several  consolidations  set  forth  in  the  opinion. 
[No.  284.] 

Argued  Apr.  £7,  £9, 1880.  Decided  May  10, 1880. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin. 
This  was  an  action  brought  in  the  court  be- 
low by  Hazard,  the  defendant  in  error,  on  cer- 
tain coupons  of  bonds  of  the  Town  of  Menasha, 
payable  to  the  Wisconsin  Central  Railroad  Com- 
pany or  bearer. 

From  the  certificate  of  division  of  opinion  it 
appears  that  the  Portage,  Winnebago  and  Su- 
perior Railroad  Company  made  to  the  Town  of 
Menasha  a  proposition  under  chapter  26  of  the 
General  Laws  of  Wisconsin,  1869,  the  substance 
of  which  was  as  follows: 

1.  That,  in  consideration  of  the  construction 
by  the  company  of  a  single  track  railroad  from 
block  8,  in  Jones'  plat,  Town  of  Neenah,  on  Do- 
ty's  Island,  to  Wolf  River,  and  of  five  hundred 
full  paid  shares  of  the  stock  of  the  company,  the 
Town  of  Menasha  shall  pay  to  the  company  or 
its  assigns,  $50,000  as  hereinafter  provided. 

2.  The  Town  shall  secure  the  payment  of  this 
sum  by  its  corporate  bonds  to  run  twenty  years, 
interest  at  seven  per  cent,  principal  and  interest 
payable  in  sold  at  the  National  Bank  of  Com- 
merce in  New  York;  that  the  bonds  shall  pro- 
vide that  the  same,  and  the  coupons  when  due, 
shall  be  receivable  for  taxes  by  the  Town;  that 
there  shall  be  annually  levied  upon  the  property 
of  the  Town,  a  tax  sufficient  to  pay  the  interest 
and  to  raise  a  sinking  fund  to  pay  the  principal; 
and  shall  also  further  provide  that  said  bonds 
shall  be  valid  only  when  it  is  thereon  duly  cer- 
tified that  the  conditions  upon  which  they  were 
voted,  issued  and  deposited  by  said  Town  have 
been  performed. 

8.  That  the  proper  officers  of  the  Town  shall 
issue  the  bonds  as  required  by  law,  and  on  no- 
tice being  received  by  the  Chairman  of  the  Board 
of  Supervisors  of  the  Town  from  the  National 
Bank  of  Commerce,  that  the  company  has  depo- 
sited five  hundred  full  paid  shares  of  its  capital 
stock,  he  shall  deposit  in  said  bank  all  of  the 
bonds,  with  instructions  to  hold  the  same  in  trust 
for  the  Town  until  there  shall  be  filed  in  the  bank 
a  properly  authenticated  certificate  signed  by  the 
"  ief  officer  of  this  company  and  the  Chair- 
man of  the  Board  of  Supervisors  of  said  Town, 
or  the  Secretary  of  State  of  this  State,"  that  the 
iron  has  been  laid  upon  the  track  and  cars  bavg 
been  run  from  the  depot  on  Doty's  Island  to 
Wolf  River,  when  the  bonds  shall  become  the 
property  of  said  bank,  subject  to  the  order  of 
the  company  or  its  assigns.  This  certificate  shall 
authorize  and  require  the  president  of  the  bank 
to  certify  upon  the  back  of  each  of  the  bonds, 
that  the  conditions  upon  which  they  were  voted, 
issued  and  deposited  have  been  performed. 

4.  In  consideration  of  the  acceptance  of  this 
proposition,  the  company  was  to  issue  and  de- 
posit to  the  credit  of  the  Town  in  the  said  bank, 
five  hundred  full  paid  shares,  etc.,  and  as  soon 
as  the  right  of  way  and  depot  grounds  have  been 
secured,  the  company  was  to  commence  the  con- 
struction of  its  track  and  complete  the  same, 
within  a  year  from  the  issue  and  deposit  of  bonds; 
provided  that  the  like  proposition  submitted  by 
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this  company  to  the  Town  of  Neenah  shall  he 
accepted  and  its  provisions  fulfilled. 

5.  In  the  event  the  said  Town  of  Neenah  failed 
to  accept  and  fulfill  the  terms  of  said  proposi- 
tion so  as  aforesaid  submitted  to  it,  this  compa- 
ny further  proposed  to  said  Town  of  Menasha, 
that  if  the  required  additional  sum  of  $50,000 
shall  be  furnished  to  this  company  by  individ- 
ual subscriptions  to  stock  in  like  amount  and 
satisfactorily  secured  to  be  paid,  the  depot  of 
this  company  shall  be  located  and  its  road  con- 
structed therefrom  at  such  place  in  said  Town 
and  on  such  route  as  may  be  agreed  upon  be- 
tween this  company  and  the  authorities  of  said 
Town,  and  under  the  foregoing  proposition  as 
hereby  qualified. 

rS41  Jfune  *»  1870,  931  e^ection  was  ie*d  m  Bud 
1    J    Town,  as  provided  in  said  Act,  approved  Mar. 

9,  1869,  and  a  majority  of  the  votes  was  cast  in 
favor  of  the  railroad  proposition.  This  propo- 
sition was  published  and  voted  upon  as  required 
by  said  Act,  except  the  third  paragraph, which, 
as  published,  provided  that  the  certificate  could 
be  signed  by  the  "  chief  officers  of  this  compa- 
ny and  the  Board  of  Supervisors  of  said  Town, 
or  the  Secretary  of  State  of  this  State,"  instead 
of  as  above. 

The  Wisconsin  Central  R  R  Co.  deposited 
with  the  above  named  bank  for  said  Town,  five 
hundred  shares  of  its  common  capital  stock. 

Oct.  25,  1871,  the  Chairman  of  the  Board  of 
Supervisors  and  the  clerk  of  said  Town  executed 
ana  delivered  to  the  National  Bank  of  Com- 
merce, a  series  of  fifty  coupon  bonds  of  said 
Town,  for  $1,000  each.  Each  of  these  bonds 
contained  the  following  paragraph: 

"  This  bond  is  one  of  the  series  amounting  in 
the  aggregate  to  $50,000,  and  is  issued  in  pursu- 
ance of  a  vote  of  the  legal  voters  of  said  Town, 
on  the  4th  day  of  June,  1870,  under  and  by  virt- 
ue of  an  Act  of  the  Legislature  of  the  State  of 
Wisconsin,  entitled  '  An  Act  to  Authorize  Cer- 
tain Counties,  Towns,  Cities  and  Villages  to  Aid 
in  the  Construction  of  the  Land  Grant  Railroad 
from  Portage  City  and  from  Doty's  Island  to 
Lake  Superior,'  approved  March  9, 1869,  and  in 
pursuance  of  an  Act  of  the  Legislature  of  said 
State,  approved  February  4,  A.  D.  1871,  enti- 
tled, '  An  Act  to  Change  the  Name  of  the  Port- 
age, Winnebago  and  Superior  Railroad  Compa- 
ny,' and  of  an  Act  of  the  same  Legislature  ap- 
proved March  1,  A.  D.  1871,  amendatory  of  said 
chapter  126  of  the  General  Laws  of  1869,  of  Wis- 
consin." 

Afterwards  the  Chairman  of  the  Board  of  Su- 
pervisors of  said  Town,  and  the  President  of  the 
Wisconsin  Central  Railroad  Company,  signed 
and  delivered  to  the  National  Bank  of  Com- 
merce, a  Joint  certificate  to  the  effect  that  the 
iron  had  been  laid  on  the  track  of  said  company 
from  block  No.  8,  in  Jones'  plat,  in  the  Town 
of  Neenah,  Doty's  Island,  to  Wolf  River,  and 
that  the  cars  had  been  run  over  the  same  daily 
for  more  than  two  weeks,  from  the  depot  on  Do- 
ty's Island  to  said  Wolf  River,  and  that,  there- 
fore, the  said  company  was  entitled  to  the  trans- 
fer of  the  bonds  of  said  Town  deposited  with  the 
bank.  This  certificate  was  dated  October  25, 
1871. 

March  5, 1872,  the  bank  sent  the  certificate  of 
stock  to  the  Chairman  of  the  Board  of  Super- 
visors, and  delivered  the  bonds  to  the  Wisconsin 
Railroad  Company.   April  17,  the  president  of 
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the  bank  affixed  to  the  bonds  his  certificate,  set- 
ting out  a  copy  of  the  certificate  received  by 
him  from  the  president  of  the  railroad  company 
and  the  president  of  the  Board  of  Supervisors, 
with  its  acknowledgments,  and  stating  that  he 
had  received  certificates  of  which  these  were 
copies,  which  certificates  were  on  file  in  the 
bank. 

In  November,  1872,  tht  Town  levied  a  tax  to 
pay  the  interest  on  its  bonds,  and  collected  and 
paid  over  to  the  railroad  company  about  two 
thirds  of  it,  when  it  was  enjoined  by  the  Circuit 
Court  of  Winnebago  County. 

Lake  Butte  des  Sorts,  about  2,000  feet  wide, 
lies  between  block  8,  in  Jones'  plat  and  Wolf 
River,  across  which  the  route  of  said  Wis- 
consin road  runs.  That  company,  instead  of 
constructing  a  bridge  of  its  own  across  said 
lake,  made  an  agreement  with  the  Chicago  and 
Northwestern  Railway  Co.  to  cross  this  lake 
upon  that  company's  bridge.  According  to  this 
agreement,  each  company  was  to  furnish  the  iron 
for  its  own  track.  The  Wisconsin  Central  Rail- 
road Company  runs  on  a  line  with  the  Chicago 
and  Northwestern,  about  one  mile.  With  that 
exception  it  has  constructed  its  road  from  said 
block  8  to  Wolf  River. 

On  the  4th  dayof  February,  1871,  the  name  [91] 
of  the  Portage,  Winnebago  and  Superior  Rail- 
road Company  was  changed  to  the  Wisconsin 
Central  Rairoad  Company,  under  the  provisions 
of  chapter  27,  of  Private  and  Local  Laws  of 
Wisconsin  of  1871.  By  chapter  31,  General 
Laws  of  Wisconsin,  1871,  approved  March  1, 
1871,  the  said  chapter  126  of  the  General  Laws 
of  1869,  was  amended  as  follows: 

"  Sec.  2.  All  bonds  and  other  securities  which 
have  heretofore  been  voted  any  county,  town, 
incorporated  city  or  village,  under  the  provis- 
ions of  said  chapter  12  of  the  General  Laws  of 
1869,  to  said  railroad,  under  its  name  of  Portage, 
Winnebago  and  Superior  Railroad  Company, 
shall  be  issued  and  delivered  to  said  county,  by 
and  under  its  said  name  of  Wisconsin  Central 
Railroad  Company,  and  such  bonds  and  other 
securities  so  issued  and  delivered  shall  have  in 
all  courts  and  places  and  with  all  parties  the 
same  force  and  effect  as  though  the  name  of 
said  company  had  not  been  changed  and  the 
same  had  been  issued  and  delivered  to  it  under 
its  name  of  Portage,  Winnebago  and  Superior 
Railroad  Company." 

July  1,  1871,  the  said  company  voluntarily 
consolidated  its  franchises  and  capital  stock 
with  the  Manitowoc  and  Minnesota  Railroad 
Company,  a  corporation  incorporated  and  ex- 
tended under  and  by  virtue  of  chapter  842,  of 
the  Private  and  Local  Laws  of  Wisconsin  for 
1868,  chapters  255  and  802,  of  the  Private  and 
Local  Laws  for  1869,  and  chapter  476  of  the 
Private  and  Local  Laws  for  the  year  1871,  by  an 
agreement  thereto  filed  in  the  office  of  the  Sec- 
retary of  State  of  the  State  of  Wisconsin,  July 
10,  1871. 

By  chapter  127  of  the  General  Laws  of  Wis- 
consin, for  1874,  the  City  of  Menasha  was  in- 
corporated and  made  capable  of  being  sued. for  [•*! 
the  indebtedness  of  said  Town  of  Menaaha,  and 
liable  to  pay  three  fourths  of  any  recovery. 

The  plaintiff  bought  the  bonds  of  which  the 
coupons  are  in  suit,  from  Gardner  Colby,  Presi- 
dent of  the  Wisconsin  Central  Railroad  Com- 
pany, for  a  valuable  consideration  without  notice 
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ether  than  appears  on  the  face  of  the  bonds  and 
certificates  printed  on  them. 

Upon  the  trial  of  this  cause,  the  following 
questions  occurred: 

First.  Whether  the  cuopons  executed  and  de- 
livered, and,  there  being  upon  the  bonds  to  which 
they  were  annexed,  such  certificates  as  herein- 
before set  forth  and  produced  upon  the  trial  by 
the  plaintiff,  created  a  liability  against  said 
Town  in  favor  of  the  plaintiff,  under  the  plead- 
ings and  proofs. 

Second.  Whether  the  court  should  have  in- 
structed the  jury  that  the  construction  of  such 
railroad  by  the  Wisconsin  Central  Railroad  Com- 
pany, without  constructing  the  same  across 
Lake  Butte  dea  Morts,  but  securing  the  right  to 
cross  said  lake  on  the  bridge  of  the  Chicago  and 
Northwestern  Railway  Company  under  the  con- 
tract above  set  forth,  was  not  a  performance  of 
the  conditions  of  the  proposition  to  construct  a 
railroad  from  block  3,  in  Jones'  plat,  on  Doty's 
Island,  to  Wolf  River. 

Third.  Whether  a  delivery  of  the  stock  of  the 
Wisconsin  Central  Railroad  Company  after 
consolidation  with  the  Portage,  Winnebago  and 
Superior  Railroad  Company  and  with  the  Man- 
itowoc and  Minnesota  Railroad  Company,  as 
hereinbefore  set  forth,  was  a  compliance  with 
the  terms  of  such  proposition. 

Fourth.  Whether  said  Town  was  authorized 
to  issue  its  bonds  to  the  Wisconsin  Central  Rail- 
road Company  after  the  several  consolidations 
hereinbefore  set  forth. 

Mr.  E.  Mariner,  for  plaintiffs  in  error. 

Messrs.  Edwin  H.  Abbot  and  L.  S.  Dixon, 
tor  defendant  in  error. 

Mr.  Chief  Justice  Watte  delfrered  the  opin- 
ion of  the  court: 

The  first  question  certified  in  this  case  is  an- 
swered in  the  affirmative. 

We  think  that  the  certificate  on  the  back  of 
the  bonds  is  a  substantial  compliance  with  the 
condition  on  their  face,  and  the  proposition  of 
the  railroad  company  accepted  by  the  Town. 
The  condition  as  expressed  in  the  bonds  is  in 
the  exact  language  of  the  second  article  of  the 
proposition,  and  Implies  that  they  shall  be  con- 
sidered as  fully  executed,  and  that  they  may 
be  put  on  the  market  as  valid  commercial  pa- 
per, "When  it  is  thereon  duly  certified  that 
the  conditions  upon  which  they  were  voted,  is- 
sued and  deposited  by  said  Town  have  been  per- 
formed." To  ascertain  what  "  duly  "  means  in 
this  connection,  it  is  necessary  to  look  to  the 
other  parts  of  the  proposition,  and  there  we  find 
in  article  three,  that  the  bonds,  when  issued  by 
the  proper  officers  of  the  Town,  were  to  be  de- 
posited with  the  National  Bank  of  Commerce 
in  New  York,  "In  trust  for  said  Town,  until 
roch  time  as  there  shall  be  filed  in  said  bank 
a  properly  authenticated  certificate,  signed  by 
the  chief  officer  of  this  company  and  the  Chair- 
man of  the  Board  of  Supervisors  of  said  town, 
or  the  Secretary  of  State  of  this  8tate,  that  the 
iron  has  been  laid  upon  the  track  of  the  road 
and  can  run  over  the  same,  through  from  the 
depot  on  Doty's  Island,  or  in  said  Town  to  Wolf 
River,  when  the  said  bonds  shall  become  the 
absolute  property  of  and  be  held  by  said  bank, 
■object  to  the  order  of  this  company  or  its  as- 
signs, and  which  certificate  shall  authorize  and 
require  the  president  of  said  bank  to  certify 
See  18  Otto. 


upon  the  back  of  each  of  said  bonds  that  the  con- 
ditions upon  which  the  said  bonds  were  voted, 
issued  and  deposited  by  said  Town  .have  been 
performed. "  Taken  as  a  whole,  the  proposition 
and  the  condition  on  the  face  of  the  bond  mean 
that  the  bonds  should  become  the  valid  and  sub- 
sisting obligations  of  the  Town  when  the  presi- 
dent of  the  National  Bank  of  Commerce  had 
certified  thereon  that  the  president  of  the  rail- 
road company  and  the  chairman  of  the  Board 
of  Supervisors  of  the  Town  had  certified  to  him 
that  the  iron  had  been  laid  on  the  track  of  the 
road  and  the  cars  run  over  the  same  from  the 
depot  on  Doty's  Island,  or  in  said  Town,  to 
Wolf  River.  This  certificate  was  on  the  bonds 
when  they  were  bought  by  the  defendant  in 
error  on  the  market.  In  legal  effect,  it  was  the 
same  as  if  it  contained  the  words,  "  that  the 
conditions  upon  which  they  (the  bonds)  were 
voted,  issued  and  deposited  by  said  Town  had 
been  performed; "  because  by  the  very  terms  of 
the  proposition  the  certificate  of  the  proper 
officers  was  to  be  conclusive  evidence  to  the 
president  of  the  bank  of  that  fact,  and  not  only 
authorize  but  require  him  to  make  the  indorse- 
ment contemplated.  When,  therefore,  he  cer- 
tified that  he  had  received,  and  put  on  file  in  bis 
bank,  certificates  from  the  proper  parties,  such 
as  were  required  as  the  basis  of  bis  action,  be 
did  certify  to  the  facts  which  the  proposition 
said  they  should  conclusively  prove.  His  state- 
ment of  what  they  proved  was  unimportant. 
The  proposition  settled  that. 

The  fact  that  the  certificate  furnisucd  the 
bank  is  signed  in  the  name  of  the  railroad  com- 
pany by  the  president,  is  not  a  valid  objection. 
It  was  signed  by  the  president,  and  that  is  all 
the  proposition  required. 

The  third  and  fourth  questions  are  also  an- 
swered in  the  affirmative. 

Before  the  subscription  and  bonds  were  voted, 
the  Portage,  Winnebago  &  Superior  Company 
was  authorized  to  consolidate  with  other  com- 
panies "which,  by  law,  may  be  authorized  to 
construct  connecting  lines  of  road  or  make  such 
consolidation."  Act  approved  March  10,  and 
published  April  8,  1870.  The  Portage,  Stevens 
Point  and  Superior  Railroad  was  incorporated 
MarchlC,  1870,with  express  authority  to  consoli- 
date with  the  Portage,  Winnebago  &  Superior 
Company.  The  Wisconsin  Central  RailroadCom- 
pany  is,  in  fact,  the  name  of  the  Portage,  Winne- 
bago &  Superior  Company  as  changed  by  stat- 
ute, February  4,  1871.  The  organization  of  the 
company  was  the  same  after  as  before  this 
change.  The  Manitowoc  &  Minnesota  Rail- 
road Company  was  authorized  to  enter  into  con- 
solidation agreements  by  the  Act  of  March  84, 
1871,  being  chapter  478  of  P.  &  L.  Laws,  Wis., 
1871,  and  the  consolidation  with  the  company 
was  actually  effected  July  1,  1871.  The  vote 
for  the  bonds  was  taken  on  the  4th  of  June, 
1870,  and  the  bonds  were  issued  and  delivered 
to  the  bank  on  the  25th  of  October,  1871.  Upon 
this  state  of  facta  we  think  this  case  is  brought 
directly  within  the  principles  settled  in  Scotland 
Co.  v.  Thomas,  94  U.  S.,  682  [XXIV.,  219],  and 
Wilson  v.  Salamanca,  99  U.  8.,  499  [XXV., 
880].  The  authority  of  the  Wisconsin  Central 
Company  was  to  consolidate  with  any  other 
company  that  might  at  any  time  have  the  power 
to  enter  into  such  an  arrangement.  It  was  not  con- 
fined to  such  companies  as  then  had  the  power. 
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These  answers  dispose  of  the  case,  and  make 
it  unnecessary  to  consider  the  second  question 
certified.  When  the  bonds  were  "  duly  certi- 
fied "  and  delivered  to  the  railroad  company  by 
the  bank,  they  became,  under  the  agreement  of 
the  parties,  valid  instruments,  completely  exe- 
cuted in  form,  and  in  a  condition  to  be  put  on  the 
market  as  commercial  paper.  Having  on  them 
the  necessary  certificate,  the  purchaser  need  not 
inquire  whether  the  facts  were  as  certified.  An- 
thony v.  Jasper  Co.,  decided  at  this  Term  [101 
U.  8.,  698,  XXV.,  1006].  With  the  certificate 
indorsed,  the  bonds  were  in  legal  effect  the  same 
as  if  they  had  been  issued  by  the  proper  officers, 
under  full  authority  without  the  condition 
which  appeared  on  their  face.  Under  these  cir- 
cumstances, the  condition  did  not  destroy  their 
negotiability. 

Affirmed. 

True  Copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Clted-106TJ.8.,W. 


WILLIAM  C.  FRANCE  eta-.,  Ptffs.  inErr., 
v. 

STATE  OP  MISSOURI,  ex.  rel.  Jackson  L. 
Smith,  Atty-Gen. 

154  US  667  Appx 

A  case,  brought  to  this  Court  by  writ  of  error 
from  a  State  Court,in  which  no  federal  question  was 
raised  or  decided  in  the  State  Court,  will  be  dis- 
missed. 

[No.  916.] 

Submitted  Oct.  18,  1880.  Decided  Oct.  95,  1880. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri. 
On  motion  to  dismiss. 
The  case  is  stated  by  the  Court. 
Mr.  Leverett  Bell,  for  defendant  in  er- 
ror, for  motion. 

Mean.  J.  H.  4%  C.  H.  Kram,  and  Wm. 
O.  Bavtenuui,  for  plaintiffs  in  error 

Mr.  Chief  Justice  Wa.lt  e  delivered  the  opin- 
ion of  the  court: 

This  was  a  proceeding  by  quo  warranto,  to 
exclude  the  plaintiffs  in  error,  who  were  the 
defendants  below,  from  the  further  use  of  the 
franchises  of  a  lottery,  known  as  the  Missouri 
State  Lottery,  on  the  ground  that  the  event  had 
happened  which  fixed  the  period  for  the  termi- 
nation of  the  grant  under  which  they  were  act- 
ing. This  was,  in  legal  effect,  all  that  tile  pe- 
tition contained.  The  defendants,  in  their  an- 
swer, conceded  that  their  grant  was  to  termi- 
nate on  the  happening  of  a  certain  event,  but 
insisted  that  this  event  had  not  yet  taken  place, 
because  they  had  for  a  time  been  -prevented 
from  carrying  on  their  business  by  judicial  pro- 
ceedings against  them  in  the  courts  of  the 
State.  This  presented  the  only  question  in  the 
case.  It  was  agreed  by  both  parties  that  the 
grant  or  contract  under  which  the  defendants 
claimed  was  valid  and  binding  on  the  State, 
and  that  the  grant  was  not  limited  to  an  arbi- 
trary period,  but  to  the  happening  of  a  particu- 
lar event.  All  these  questions  had  long  before 
been  decided  by  the  highest  court  of  the  State, 
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and  there  was  no  attempt  to  overturn  or  modify 
the  decisions.  No  claim  was  made  under  any 
of  the  statutes  of  the  State,  passed  for  the  sup- 
pression of  lotteries,  and  the  single  question  put 
to  the  Supreme  Court  of  the  8tate  for  determi- 
nation was,  whether  the  event  had  In  fact  hap- 
pened, which  all  agreed  was  to  terminate  the 
franchise.  The  court  decided  that  it  had,  and 
gave  judgment  accordingly.  No  effect  what- 
ever was  given  to  any  law  of  the  State  impair- 
ing the  obligations  of  the  grant.  Nothing  was 
done  but  to  decide  that,  upon  the  evidence,  the 
grant  had  expired  by  its  own  limitation.  The 
contracts,  as  presented  and  agreed  on  by  both 
parties,  were  construed  and  full  effect  given  to 
all  the  obligations  they  were  found  to  contain. 
No  federal  question  was  raised  or  decided. 
The  motion  to  dismiss  it,  therefore,  granted. 

True  copy.  Test 

James  H.  MoKenney,  Clerk,  Sup.  Court,  XT.  8. 


WILLIAM  H.  8EWARD  et  al.,  Appts.,  [161] 

t>. 

JEAN  BAPTI8TE  COMEAU,  Sheriff  et  au 
(See  S.  C,  "  Seward  v.  Corneau,"  12  Otto,  161, 188.) 
Insufficient  bond  on  appeal—amendment. 

1.  A  bond  which  loontalns  no  security  for  ooets 
is  insufficient  in  form,  either  for  the  purposes  of  a 
supersedeas  or  an  appeal. 

2.  This,  however,  does  not  necessarily  avoid  the 
appeal ;  but  such  terms  may  be  Imposed  on  the 
appellants  for  the  omission,  as,  under  the  circum- 
stances, seem  proper. 

[No.  240.] 

Submitted  Oct.  18,  1880.  Decided  Oct.  SB,  1880, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 
On  motion  to  dismiss. 

The  grounds  on  which  the  motion  was  based 
sufficiently  appear  in  the  opinion. 

Messrs.  E.  L.  Merrick  and  George  W. 
Race,  for  appellees. 

Metre.  J  no.  D.  McPherson  and  CaJ- 
deroa  Carlisle,  for  appellants. 

Mr.  Chief  Justice  Waitc  delivered  the  opin-  [  1 62] 
ion  of  the  court: 

The  bond  in  this  case  is  insufficient  in  form, 
either  for  the  purposes  of  a  supersedeas  or  an 
appeal,  inasmuch  as  it  contains  no  security  for 
costs.  This,  however,  does  not  necessarily 
avoid  the  appeal ;  but  we  may  impose  such 
terms  on  the  appellants  for  the  omission  as, 
under  the  circumstances,  shall  seem  to  be  prop- 
er. Martin  v.  Hunter,  1  Wheat.,  804;  David 
eon  v.  Lanier,  4  Wall.,  447  [71  U.  S.,  XVlil., 
877].  Itie,  therefore,  ordered  that  the  appeal  be 
dismissed,  unless  the  appellants,  on  or  before 
the  first  Monday  In  January  next,  give  bond, 
with  good  and  sufficient  security,  in  due  form 
of  law,  to  prosecute  their  appeal  to  effect,  and 
to  answer  all  damages  and  costs  if  they  fail  to 
make  their  plea  good ;  the  bond  to  be  in  the 
penal  sum  of  $1,000,  and  the  security  taken 
and  approved  by  the  Justice  of  this  court  as- 
signed to  the  Fifth  Circuit 

True  copy.  Test:  _  _ 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 
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[300]  ANNA  M.  SIMS,  Appt. 

i. 

WILLIAM  EVERHARDT  and  ELIZA  E. 
BURSON,  Ezr.  and  Exit,  of  Magdalkna 
Everhardt,  Deceased,  et  al. 

(See  8.  C,  12  Otto,  300~8ia) 


Sims,  for  his  own  fault  In  the  month  of 
March  next  following,  or  early  in  April,  she 
caused  her  deed  to  Everhardt  to  be  disaffirmed 
and  demanded  possession  of  the  land.  Her  de- 
mand not  having  been  complied  with,  this  suit 
has  been  brought  to  set  aside  the  deed,  and  for  an 
account  of  the  rents  and  profits  of  the  land,  as 
well  as  of  the  amount  the  complainant  is  in  duty 
bound  to  pay  to  the  defendants  on  account  of 
the  purchase  money  paid  by  the  grantees  and 
the  mortgage  aforesaid. 

Assuming,  as  we  think  it  must  be  assumed, 
and  as  it  is  certainly  held  in  Indiana,  that  the 
deed  of  Mrs.  Sims,  in  which  her  husband  joined, 
though  made  during  her  minority,  was  not  void 
as  against  her,  but  only  voidable,  and  hence  that 
it  was  incumbent  upon  her  to  disaffirm  it  within 
a  reasonable  time  after  she  came  of  age,  the  in- 
quiry is  still  to  be  met:  what  was  a  reasonable 
time  under  the  circumstances  of  the  case?  She 
gave  notice  of  her  disaffirmance  almost  imme- 
diately after  she  became  discovert,  certainly  with- 
in less  than  two  months.  This  was,  however, 
a  little  more  than  twenty  years  after  she  attained 
her  majority. 

The  circuit  court  dismissed  the  complainant's 
bill,  for  the  reason  that  it  did  not  appear  she  had 
disaffirmed  the  deed  of  May  28,  1847,  within 
a  reasonable  time  after  the  attainment  of  her 
maiority,  being  of  opinion  that  the  rule  was  es- 
tablished in  Indiana  she  must  have  so  disaffirmed 
it,  notwithstanding  her  coverture;  that  is,  in  the 
same  time  as  if  she  had  been  ditcovert. 

We  find  no  decision  of  the  Indiana  courts  that 
ought  to  be  regarded  as  establishing  that  rule. 
The  case  relied  upon  by  the  appellees  in  sup- 
port of  the  judgment  of  the  circuit  court  is 
Scranton  y.  Stewart,  52  Ind.,  68.  The  facts  of 
that  case,  it  must  be  admitted,  were,  in  some  re- 
spects, like  those  of  the  present,  though  in  others 
essentially  different.  The  plaintiff  was  at  the 
time  of  her  marriage  an  infant,  aged  sixteen. 
She  was  then  seised  in  fee  simple  of  a  tract  of 
land,  containing  forty-five  acres,  and  also  of  an 
undivided  interest  in  another  tract.  On  the  2d 
day  of  March,  1864,  when  she  was  in  the  19th 
year  of  her  age,  she  and  her  husband  conveyed 
the  lands  to  one  George  W.  Stewart,  for  a  con- 
sideration of  $2,600,  a  considerable  part  of  which 
was  paid.  Mrs.  Scranton  came  of  age  on  the 
12th  of  January,  1867,  gave  notice  to  Stewart 
of  her  disaffirmance  of  the  deed  on  the  22d  of 
July,  1870,  and  shortly  after  brought  her  action 
to  recover  the  land.  This  was  more  than  three 
years  and  a  half  after  she  bad  attained  her  ma- 
jority. The  Supreme  Court  held  that  ber  dis- 
affirmance was  in  time.  It  was  all  the  case  re- 
quired. But  the  Judge  went  on  to  declare  that 
a  married  woman  who  has  made  a  deed  of  her 
lands  during  her  infancy  and  coverture,  must 
disaffirm  it  within  a  reasonable  time  after  she 
arrives  at  age,  notwithstanding  her  coverture, 
and  that  the  fact  of  the  continued  coverture 
would  not  extend  the  time  for  the  disaffirmance. 
All  this  was  obiter.  It  had  nothing  to  do  with 
the  case  before  the  court.  Nothing  in  the  facta 
or  the  judgment  required  the  assertion  of  such 
a  rule.   And  it  is  observable  that  it  was  said  in 
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Ditabtiitiee  of  infancy  and  coverture—avoidance 
of  acts   estoppel  not  applicable  to  infante. 

L  If  an  Infant,  who  is  also  a  married  woman, 
makes  an  instrument,  voidable  because  of  her  in  - 
fancy.^ disability  of  coverture  enables  her  to  post- 
pone the  act  of  avoidance  to  a  reasonable  time  after 
the  coverture  is  ended. 

1  Mere  inertness  or  silence,  continued  for  a  period 
tea  than  that  prescribed  by  the  Statute  of  Llmita- 
ttoos,  unless  accompanied  by  voluntary  affirmative 
■eta,  manifesting  an  Intention  to  assent  to  the  deed, 
will  not  bar  the  infant's  right  to  avoid  it. 

1  An  estoppel  in  poU  is  not  applicable  to  infants, 
and  a  fraudulent  representation  of  capacity  cannot 
be  an  equivalent  for  actual  capacity. 
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APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Indiana. 
The  case  is  fully  stated  by  the  court. 
Meters.  Robert  Roe  and  Arthur  D.  Rich, 
for  appellant. 

Meure.  Edwin  B.  Smith,  David  J.  Wile 
tad  W.  H.  Cavlkina,  for  appellee. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court : 

This  case  shows  that  the  complainant  was 
married  on  the  14th  of  July,  1844,  to  John  B. 
Sims.  She  was  then  a  minor  less  than  seven- 
teen years  old,  having  been  born  on  the  25th  of 
oeptember,  1828.  On  the  3d  of  April,  1846,  her 
father,  conveyed  to  her,  in  fee,  the  tract  of  land 
dow  claimed  by  the  defendants ;  and  on  the  28th 
day  of  May,  1847,  joining  with  her  husband, 
she  executed  a  deed  for  the  land  to  Magdalena 
Everhardt,  the  mother  of  the  defendants.  The 
deed,  was  subscribed  by  her  and  her  husband 
j  *e  Pre8ence  °*  a  magistrate,  was  acknowl- 
edged in  due  form,  and  the  purchase  money 
paid.  Mrs.  Everhardt  went  into  immediate 
possession,  paid  a  mortgage  upon  the  property, 
paid  taxes,  continued  m  possession  and  made 
improvements  until  her  death  in  1871 .  The  de- 
fendants have  succeeded  her  as  her  devisees. 

When  the  deed  to  Mrs.  Everhardt  was  made. 

then  of  full  age,  and  to  remove  them  she  signed 
•  statement,  which  was  written  on  the  deed,  de- 
claring "  that  she  was  twenty-one  years  of  age 
on  the  25th  day  of  September,  1846. " 

There  is  evidence  that  early  in  her  married 
life,  before  the  deed  was  made,  the  complainant 
received  very  ill-treatment  from  her  husband  ; 
that  he  insisted  upon  her  selling  the  place ;  that 
be  employed  threats  ;  that  she  became  afraid  of 
him ;  that  a  look  from  him  would  make  her  do 
almost  anything ;  and  that  she  knew  nothing  of 
any  arrangement  to  sell  the  property  until  the 
deed  was  brought  for  her  to  sign  fn  her  own 
house 

On  th«  n«>»     e-oK^,^  ionn  4i   ,  .     a  case  in  which  it  appeared  the  married  woman 

sK^UnT^fZXr  ffij^  T^rt  was  adsed  of  her  hmdtSore  her  marriage,  and 
«jras  divorced  from  her  husband,  John  B.  that  she  was  married  in  1884,  after  theTtatutes 

a  *^-*atoppei  in  Dais.  Bee  note  to  Stowe  v.  U.  of  the  State  had  greatly  enlarged  the  power  of 
*-  ■  u.    IxlL,  144.  I  &feme  covert  over  her  property.  Those  statutes 
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had  given  her  the  rights  of  a,  feme  sole  in  regard 
to  her  lands,  and  empowered  her  to  sue  as  such 
without  joining  her  husband.  They  had  de- 
nied to  a  husband  the  rights  which  at  common 
law  he  acquired  in  the  wife's  property  by  the 
marriage.  They  had  made  her  lands  and  the 
profits  of  them  her  separate  property,  as  fully 
as  if  she  was  unmarried,  with  the  single  excep- 
tion that  she  could  not  incumber  or  convey  them 
except  by  deed  in  which  her  husband  should 
join.  The  effect  of  the  state  statute,  touching 
the  marriage  relation  and  the  liabilities  incident 
thereto,  was,  in  part,  considered  in  Mi  let  v.  Lin- 
german,  2A  Ind.,  886,  where  it  was  said  by  the 
Supreme  Court  of  the  State :  "  Under  our  pres- 
ent statute  the  wife  may  bring  her  action  in  re- 
gard to  her  own  estate  as  though  she  were  a 
feme  sole.  Still,  our  Legislature  has  seen  proper 
to  continue  the  protection  formerly  accorded  to 
her  as  a  feme  cotert,  although  as  to  her  power 
to  disaffirm  her  contracts  made  during  minority 
her  legal  disability  has  been  removed.  She  has 
the  legal  power  to  disaffirm  her  contracts  made 
during  infancy,  and  to  bring  her  action  with- 
out the  assent,  and  even  against  the  will,  of  her 
husband."  This  language,  if  not  a  positive  as- 
sertion of  its  converse,  contains  at  least  a  strong 
implication  that  her  power  to  disaffirm  a  con- 
veyance made  by  her  during  infancy  did  not 
[308]  exist  at  common  law,  nor  before  the  statutes  of 
1847  and  1852  were  enacted. 

We  find  nothing  in  any  prior  decision  of  the 
Indiana  courts  that  sustains  what  was  said 
obiter  in  Scranton  v.  Stewart.  Law  v.  Long,  41 
Ind.,  586,  to  which  reference  has  been  made, 
decided  that  the  deed  of  a  minor,  conveying 
her  land  for  a  valuable  consideration,  is  voida- 
ble only  and  not  void,  and  that  the  right  to 
avoid  it  on  coming  of  age  is  a  personal  privi- 
lege of  the  minor  and  her  heirs.  It  also  decided 
that  when  the  act  of  an  infant  is  executed,  as 
when  a  deed  has  been  made  and  delivered,  the 
infant  must,  on  attaining  full  age,  do  some  act 
to  disaffirm  the  contract,  and  that  such  act 
must  precede  the  commencement  of  an  action. 
But  the  case  did  not  define  what  is  a  reasonable 
time,  nor  rule  that  if  the  wife  came  of  age 
during  coverture  she  was  bound  to  disaffirm 
the  contract  notwithstanding  her  coverture,  as 
if  she  was  a  ferns  sole.  In  that  case  the  convey- 
ance was  made  by  the  wife  and  her  husband 
before  the  Act  of  1852  was  passed.  The  hus- 
band died  in  1852.  The  wife  married  again  in 
1858,  and  came  of  age  in  1854.  Her  second 
husband  died  in  1864,  and  she  married  a  third 
time  in  1868.  It  was  not  until  after  her  third 
marriage  that  her  suit  was  brought.  She  had 
been  discovert  during  more  than  four  years 
after  her  deed  was  made,  and  after  she  had 
reached  her  majority,  and  yet  she  had  taken  no 
step  nor  done  any  act  to  disaffirm  the  deed  prior 
to  the  institution  of  her  suit.  No  intimation  is 
given  in  the  case  that  she  was  bound  to  disaf- 
firm or  could  disaffirm  during  her  coverture. 
Nothing,  therefore,  in  Law  v.  Long  supports 
what  was  said,  but  not  decided .  in  Scranton  v. 
Stewart. 

But  if  the  law  was  accurately  stated  in  the 
opiuion  given  by  the  oourt  in  Scranton  v.  Suto. 
art,  as  applicable  to  a  deed  of  her  lands  made 
by  an  infant  feme  covert  after  the  Statute  of 
1852,  it  by  no  means  follows  that  it  should  rule 
the  present  case.   There  is  a  radical  difference 
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in  the  facts  of  the  two  cases.  Mrs.  Sims  was 
married  before  the  Act  of  1852  or  that  of  1847 
was  passed,  and  while  the  common  law  relative 
to  the  marriage  relation  existed.  By  the  mar- 
riage her  husband  acquired  a  vested  freehold 
interest  in  ber  lands,  and  became  entitled  to  the 
rents  and  profits.  His  control  over  the  usufruct 
thereof  became  absolute.  His  interest  extended 
during  the  joint  lives  of  himself  and  his  wife, 
or  at  least  as  long  as  the  marriage  relation  con- 
tinued. It  was  an  interest  capable  of  sale.  [3091 
When,  therefore,  the  deed  was  made  to  Mrs. 
Everhardt  in  1846,  it  gave  to  the  grantee  the 
wife's  right,  subject  to  disaffirmance,  and  the 
husband's  right  to  the  possession  and  enjoy- 
ment of  the  profits  absolutely  When  the  wife 
subsequently  came  of  age,  sue  continued  pow- 
erless to  disturb  the  possession  of  the  grantee, 
so  long  as  her  coverture  lasted ;  for  the  grantee 
held  not  only  her  right,  but  that  also  of  her 
husband.  The  most  she  could  have  done  was  to 
give  notice  that  she  would  not  be  bound  by  her 
deed.  Was  she  required  to  do  that  ?  To  answer 
the  question  it  is  important  to  keep  in  mind  her 
condition  at  common  law.  The  land  was  not 
her  separate  estate,  such  as  the  wife  bad  in 
Scranton  v.  Stewart.  In  regard  to  it  she  was 
tub  potettate  fin,  incapable  of  suing  or  making 
any  contract  without  her  husbands  assent,  ex- 
cept such  as  might  relate  to  separate  property. 
She  could  not  even  receive  a  grant  of  land  if 
her  husband  dissented.  Her  disability  during 
her  coverture  was  even  greater  than  that  of  an 
infant,  and  it  is  settled  that  an  infant  cannot 
disaffirm  his  deed  while  his  infancy  continues. 
Zouch  v.  Parsons ,  8  Burr.,  1794 ;  Roof  v.  Staf- 
ford, 7  Cow.,  179.  The  reason  is  that  a  disaf- 
firmance works  a  re-investiture  of  the  estate  in 
the  infant,  and  he  is  presumed  not  to  have  suffi- 
cient discretion  for  that.  Why  should  not  the 
greater  disability  of  coverture  be  attended  with 
the  same  consequences  ?  If  a  wife  cannot  con- 
tract about  any  land  which  is  not  hcv  separate 
property,  how  can  she,  without  the  concurrence 
of  her  husband,  do  any  act,  the  effect  of  which 
is  to  transfer  the  title  to  land  from  another  to 
herself  ? 

We  are  not,  however,  called  upon  by  the  ex- 
igencies of  this  case  to  decide  that  a  wife  can- 
not, during  her  coverture,  disaffirm  a  deed 
which  she  made  during  her  infancy.  The  ques- 
tion now  is,  whether  Mrs.  Sims  did  disaffirm 
her  deed  within  a  reasonable  time  after  she  at- 
tained her  majority.  What  is  a  reasonable  time 
is  nowhere  determined  in  such  a  manner  as  to 
furnish  a  rule  applicable  to  all  cases.  The  ques- 
tion must  always  be  answered  in  view  of  the 
peculiar  circumstances  of  each  case.  State  v. 
Hoisted,  48  N.  H.,  413 ;  Jenkins  v.  Jenkint,  12 
Iowa,  195,  and  numerous  other  cases.  It  must 
be  admitted  that  generally  the  disaffirmance 
must  be  within  the  periods  limited  by  the  Stat- 
ute of  Limitations  for  bringing  an  action  of 
ejectment.  A  much  leas  time  has  in  some  cases  |  31C 
been  held  unreasonable.  It  is  obvious  that  delay 
in  some  cases  could  have  no  justification,  while 

!  in  others  it  would  be  quite  reasonable. 

J  Now,  in  this  case,  though  there  was  no  disaf- 
firmance for  nearly  twenty -one  years  after  Mrs. 
Sims  attained  her  majority,  there  were  very  re- 
markable reasons  for  the  delay,  sufficient,  in 
our  opinion,  to  excuse  it.  When  the  deed  was. 
made  she  was  laboring  under  a  double  disability 
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—infancy  and  coverture.  Even  If  her  deed 
and  that  of  her  husband  had  not  conveyed  his 
marital  right  to  the  possession  and  enjoyment 
of  the  land,  she  would  have  been  under  no  ob- 
ligation, imposed  by  the  Statute  of  Limitations, 
to  sue  until  both  the  disabilities  had  ceased ; 
that  is,  until  after  1870.  It  is  an  acknowledged 
rule  that  when  there  are  two  or  more  co-existing 
disabilities  in  the  same  person  when  bis  right  of 
action  accrues,  he  is  not  obliged  to  act  until  the 
last  is  removed.  2  Sugd.  Vend.,  108,  482; 
Mercer  v.  Sdden,  1  How.,  87.  This  is  the  rule 
under  the  Statute  of  Limitations.  But  Mrs. 
Sims  could  not  sue  until  after  her  divorce,  and 
until  the  right  the  husband  acquired  by  his 
marriage  terminated.  And  had  she  given  notice 
during  her  coverture,  of  disaffirmance  of  her 
deed,  it  was  in  the  power  of  her  husband  to 
disaffirm  her  disaffirmance.  2  Bishop,  Married 
W.,  sec  892.  Giving  notice,  therefore,  which 
was  all  she  could  do,  would  have  been  a  vain 
thing.  The  law  does  not  compel  the  perform- 
ance of  things  that  are  vain.  Mr.  Bishop,  in  his 
work  to  which  we  have  referred,  says  that  if  an 
infant,  who  is  also  a  married  woman,  makes  an 
instrument  voidable  because  of  her  infancy,  the 
disability  of  coverture  enables  her  to  postpone 
the  act  of  avoidance  to  a  reasonable  time  after 
the  coverture  is  ended.  Sec.  516.  In  support 
of  this  he  refers  to  Dodd  v.  Benthai,  4  Heisk. , 
601,  and  Mather  son  v.  Davit,  2  Coldw.,  448. 
These  cases  certainly  sustain  the  rule  stated  in 
the  text.  In  the  former  it  was  decided  that  an 
infant,  who  is  also  a  married  woman,  has  the 
option  to  dissent  from  her  deed  within  a  rea- 
sonable time  after  her  discoverture,  though  her 
coverture  may  continue  more  than  twenty 
years.  And  if  this  were  not  so,  the  disability  of 
coverture,  instead  of  being  a  protection  to  the 
wife,  as  the  law  intends  it,  would  be  the  con- 
1311]  trarv.  We  have  found  no  decision  that  is  in 
conflict  with  this  doctrine,  and  no  dicta  even, 
except  those  in  Scranton  v.  Stewart.  And  why 
should  the  rule  not  be  thus  ?  The  person  who 
takes  a  deed  from  an  infant  feme  court  knows 
that  she  is  not  tui  jurit,  and  that  she  will  be 
under  the  control  of  her  husband  while  the 
coverture  lasts.  He  is  bound  to  know,  also, 
that  she  has  the  disability  of  infancy.  He  as- 
sumes, therefore,  the  risk  attending  both  those 
dtaabiUtie*. 

But  the  continued  coverture  of  Mrs.  Sims, 
after  she  attained  full  age,  is  not  the  only  cir- 
cumstance of  importance  to  the  inquiry  wheth- 
er she  disaffirmed  her  deed  within  a  reasonable 
time.  The  circumstances  under  which  the  deed 
was  made  are  to  be  considered.  There  is  evi- 
dence that  she  was  constrained  by  her  husband 
to  execute  the  deed;  that  his  conduct  toward 
her  was  abusive,  violent  and  threatening,  in  or- 
der to  induce  her  to  consent  to  the  sale;  that 
she  was  intimidated  by  him;  that  a  look  from 
him  would  make  her  do  almost  anything,  and 
that  she  was  in  a  weak  and  nervous  condition. 
It  is  not  strange  that  a  woman  bound  to  such  a 
husband  should  delay  during  her  coverture  dis- 
affirming a  contract  which  he  had  forced  her  to 


Add  to  this,  that  she  had  very  little  opportu- 
nity to  disaffirm  until  after  her  divorce.  Be- 
fore she  had  reached  her  majority  she  removed 
to  another  State,  and  never  returned  to  the 
neighborhood  of  the  property  to  reside.  Be- 
St*  12  Otto. 


tween  1848  or  1849  and  1870  she  made  but  two 
visits  to  Laporte,  both  on  account  of  sickness 
or  the  death  of  a  relative,  and  neither  visit  was 
prolonged  beyond  three  days.  It  is  not  a  case, 
therefore,  of  standing  by  after  she  came  of  age 
and  seeing  her  property  in  the  enjoyment  of 
another. 

And  again;  she  never  did  any  act  after  her 
deed  was  made  and  after  she  came  of  age  ex- 
pressive of  her  consent  to  it  or  implying  an 
affirmance  of  the  contract.  The  most  that  is 
alleged  against  her  is  that  she  was  silent  during 
her  coverture.  But  silence  is  not  necessarily  ac- 
quiescence. 

We  are  aware  that  the  decisions  respecting 
the  disaffirmance  of  an  infant's  deed  are  not  in 
entire  harmony  with  each  other.  While  it  is 
generally  agreed  that  the  infant  to  avoid  it 
must  disaffirm  it  within  a  reasonable  time  after  1312] 
his  majority  is  attained,  they  differ  as  to  what 
constitutes  disaffirmance  and  as  to  the  effect  of 
mere  silence.  Where  there  is  nothing  more 
than  silence,  many  cases  hold  that  an  infant's 
deed  may  be  avoided  at  any  time  after  his  reach- 
ing majority  until  he  is  barred  by  the  Statute 
of  Limitations,  and  that  silent  acquiescence  for 
any  period  less  than  the  period  of  limitation  is 
not  a  bar.  Such  was  in  effect  the  ruling  in  Ir- 
vine v.  Irvine,  9  Wall..  617  [76  U.  S.,  XIX, 
800].  See,  also,  Provt  v.  Wiley,  28  Mich.,  164, 
a  well  considered  case,  and  Drake  v.  Ramsey,  5 
Ohio,  251.  But,  on  the  other  hand,  there  ap- 
pears to  be  a  greater  number  of  cases  which 
hold  that  silence  during  a  much  less  period  of 
time  will  be  held  to  be  a  confirmation  of  the 
voidable  deed.  But  these  cases  either  rely 
upon  Holme*  v.  Blogg,  8  Taunt.,  85,  which  was 
not  a  case  of  an  infant's  deed,  or  subsequent 
cases  decided  on  its  authority , or  they  were  rested 
in  part  upon  other  circumstances  than  mere  si- 
lent acquiescence,  such  as  standing  by  without 
speaking  while  the  grantee  has  made  valuable 
improvements,  or  making  use  of  the  considera- 
tion for  the  deed.  We  think  the  preponderance 
of  authority  is  that.in  deeds  executed  by  infants, 
mere  inertness  or  silence,  continued  for  a  period 
less  than  that  prescribed  by  the  Statute  of 
Limitations,  unless  accompanied  by  affirmative 
acts,  manifesting  an  intention  to  assent  to  the 
conveyance,  will  not  bar  the  infant's  right  to 
avoid  the  deed.  And  those  confirmatory  acts 
must  be  voluntary.  As  we  have  said,  one  who 
is  under  a  disability  to  make  a  contract  cannot 
confirm  one  that  is  voidable,  or,  what  is  the 
same  thing,  cannot  disaffirm  it.  Affirmance  or 
disaffirmance  are  in  their  nature  mental  assents. 
They  necessarily  imply  the  action  of  a  free 
mind,  exempt  from  ail  constraint  or  disability. 

In  view  of  these  considerations,  our  conclu- 
sion is  that  Mrs.  Sims,  the  complainant,  having 
been  tifeme  covert  until  1870,  and  never  having 
done  during  her  coverture,  any  act  to  confirm 
the  deed  which  she  made  during  her  infancy, 
could  effectively  disaffirm  it  in  1870,  when  she 
became  a  free  agent,  and  that  her  notice  of  dis- 
affirmance and  her  suit  avoided  her  deed  made 
in  1847. 

The  remaining  question  is,  whether  she  is  es- 
topped by  anything  which  she  has  done  from 
asserting  her  right  to  the  land  in  controversy.  1313] 
In  regard  to  this  very  little  need  be  said.  It  is 
not  insisted  that  she  has  done  anything  since  she 
has  attained  her  majority  which  can  work  an 
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■estoppel  All  that  is  claimed  is,  that  when  she 
made  her  deed  she  asserted  that  she  was  of  age 
and  competent  to  convey.  We  are  not,  therefore, 
required  to  consider  how  far  a  married  woman 
can  be  estopped  by  her  acts  when  she  has  the 
single  disability  of  coverture.  The  question  is, 
whether  acts  and  declarations  of  an  infant  dur- 
ing infancy  can  estop  him  from  asserting  the 
invalidity  of  his  deed  after  he  has  attained  his 
majority.  In  regard  to  this  there  can  be  no 
doubt,  founded  either  upon  reason  or  authority. 
Without  spending  time  to  look  at  the  reason, 
the  authorities  are  all  one  way.  An  estoppel  in 
pais  is  not  applicable  to  infants,  and  a  fraudu- 
lent representation  of  capacity  cannot  be  an 
equivalent  for  actual  capacity.  Brown  v. 
McOune,  5  Sandf.,  224  ;  Keen  v.  Coleman,  89 
Pa.,  299.  A  conveyance  by  an  infant  is  an  as- 
sertion of  his  right  to  convey.  A  contempo- 
raneous declaration  of  his  right  or  of  his  age 
adds  nothing  to  what  is  implied  in  his  deed.  An 
assertion  of  an  estoppel  against  him  is  but  a 
claim  that  he  has  assented  or  contracted.  But 
he  can  no  more  do  that  effectively  than  he  can 
make  the  contract  alleged  to  be  confirmed. 

It  is,  however,  unnecessary  to  dilate  upon 
this  branch  of  the  case.  The  judgment  of  the 
circuit  court  was  not  rested  upon  any  estoppel 
of  the  complaintant. 

Our  conclusion  upon  the  whole  matter  is  that 
the  complainant  was  entitled  to  the  decree  for 
which  she  asked,  and  the  decree  of  the  Circuit 
Court  is,  accordingly,  reverted,  the  record  to  be 
remitted,  with  instructions  to  enter  a  decree  in 
accordance  with  this  opinion. 

True  copy.  Test: 

Tames  H.  McKenney,  Clerk,  8up.  Court,  U.  8. 

Ctted— Mind., 91:  44 Am.  Rep.,  186, 296;  96In<L,U; 
48  Asa.  Rep.,  896 ;  77  Va.,  66;  46  Am.  Rep.,  714. 


ALFRED  H.  ANDREWS  et  al..  Piffs.  in 

Brr., 
t. 

HENRY  M.  CONGAR. 

131    US   clxxxiii  appx 


1.  In  Missouri,  be  who  writes  his  name  on  the 
back  of  a  note,  of  which  hels  neither  the  maker  nor 
the  payee,  is  prima  fade  liable  as  a  joint  maker. 

2.  A  charge  which  is  more  favorable  than  the  one 
contended  for,  is  not  a  around  of  reversal. 

3.  In  an  action  against  a  guarantor  of  a  promis- 
sory note,  proof  of  the  execution  of  the  guaranty 
is  equivalent  to  proof  of  an  admission  by  the  guar- 
antor of  the  due  execution  of  the  note. 

4.  In  making  a  contract  which  is  within  the  scope 
of  the  partnership  business,  each  partner  is  pre- 
sumed to  be  the  authorised  agent  of  all,  and  it  fe  of 
no  consequence,  as  to  its  validity  as  a  partnership 
contract,  what  the  secret  understanding  of  the 
partners  may  have  been  as  to  the  powers  of  each. 

6.  Defendants  cannot  set  up  a  settled  and  bal- 
anced account  as  a  set-off,  without  showing  fraud 
or  mistake  in  striking  such  balance. 

[No.  88.] 

Submitted  Oct.  91, 1880.  Decided  Nov.  8,  1880. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  fully  stated  by  the  court 
«0 


Mr.  George  Herbert,  for  plaintiffs  in 

error. 

Mr.  Charles  Hitchcock,  for  defendant  in 

error. 

Mr.  Chief  Justice  Wsvite  delivered  the  opin- 
ion of  the  court: 

There  are  nineteen  errors  assigned  on  this 
record;  but  those  relied  on  in  the  argument 
present  in  reality  but  four  questions. 

These  are: 

1.  Whether  the  court  erred  in  charging  the 
jury,  that  "  If  a  person  not  a  party  to  a  note, 
that  is  to  say,  not  the  payee  or  maker,  writes 
his  name  on  the  back  of  the  note  at  the  time  the 
note  is  made,  the  presumption  is  that  he  has  as- 
sumed the  liabilities  ana  responsibilities  of  a 
guarantor;  this  presumption,  however,  is  lia- 
ble to  be  rebutted  by  the  proof." 

2.  Whether,  under  the  practice  in  Illinois, 
which  is  regulated  by  statute,  if  one  is  sued  as 
a  guarantor  of  a  note,  and  he  verifies  his  plea 
of  the  general  issue  by  affidavit,  the  plaintiff 
must  prove  the  execution  of  the  note  itself  as 
well  as  the  guaranty. 

8.  Whether  the  defendants  should  have  been 
permitted  to  prove  that  there  was  an  agreement 
between  themselves  as  partners,  that  neither  of 
them  should  assume  any  liability  on  behalf  of 
the  firm  out  of  the  line  of  its  regular  business, 
without  tile  consent  of  the  others,  and  that  one 
of  the  defendants  did  not  know  that  the  liabil- 
ity sued  on  was  incurred,  until  long  after  the 
notes  were  made  and  indorsed,  and  that  since 
he  learned  it  he  has  always  repudiated  it. 

4  Whether  it  was  wrong  for  the  court  to  in- 
struct the  jury  that  if,  as  between  the  plaintiff 
and  the  maker  of  the  note,  the  maker  could  not 
use  an  account  on  its  books  as  a  set-off  against 
the  note,  the  defendants  as  guarantors  could 
not. 

As  to  the  first  question: 

The  charge,  as  given,  states  correctly  the  law 
of  Illinois,  as  settled  by  the  highest  court  of  the 
State  in  a  long  series  of  decisions.  Cushman  v. 
Dement,  8  Scam.,  497;  Stowett  v.  Raymond,  89 

m.,  120. 

The  contract,  however,  was  made  in  Mis- 
souri and  was  to  be  performed  there.  In  that 
State  the  rule  is,  that  he  who  writes  his  name 
on  the  back  of  a  note,  of  which  he  is  neither  the 
maker  nor  the  payee,  is  prima  facie  liable  as  a 
joint  maker.  Powell  v.  Thomas,  7  Mo.,  440; 
Schneider  v.  Sdffman,  20  Mo. ,  571 ;  Otto  v.  Bent, 
48  Mo.,  26;  Baker  v.  Block,  80  Mo.,  225. 

For  this  reason  it  is  insisted  that  the  contract 
is  governed  by  the  laws  of  Missouri,  and  that 
the  jury  should  have  been  so  instructed.  Ad- 
mitting this  to  be  true,  it  is  difficult  to  see  how 
the  plaintiffs  in  error  have  been  harmed  by  the 
charge  of  which  they  complain.  They  claim 
to  have  been  presumptively  joint  makers  of  the 
note,  while  the  court  told  the  jury  they  were 
guarantors  only.  Clearly,  the  charge  as  given 
was  more  favorable  than  the  one  contended  for. 
A  recovery  could  have  been  had  against  them  as 
joint  makers  under  the  common  counts. 

The  court,  however,  after  stating  what  the 
presumption  from  such  an  indorsement  was, 
went  on  to  say:  "The  law  authorizes  the 
holder  of  a  note  to  write  over  the  name  thus 
written  across  the  back  of  the  note,  any  agree- 
ment consistent  with  that  made  between  the 
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partial  at  the  time  the  name  was  placed  there; 
that  is  to  say,  if  the  party  did  actually,  at  the 
time  he  put  his  name  on  the  back  of  the  note, 
stipulate  for  any  liability  short  of  a  guaranty,  or 
different  from  that  of  guarantor,  then  the  holder 
of  the  note  had  no  right  to  write  a  false  guar- 
anty over  the  name.  Then,  after  calling  at- 
tention to  the  facts  which  had  been  shown  in 
evidence,  and  the  claims  of  the  respective  par- 
ties, it  was  said:  "  If  you  are  satisfied  that  the 
defendants  in  this  case  put  their  names  upon 
the  note  at  the  time  it  was  made,  with  the  ex- 
press understanding  that  they  were  to  be  liable 
as  indorsera,  that  u,  liable  after  the  plaintiff 
had  used  due  diligence  to  fix  their  liability  as 
indorsers,  then  the  defendants  are  not  liable  in 
this  action;  but  if,  on  the  contrary,  you  are  sat- 
isfied from  all  the  evidence  in  the  case  that  the 
defendants  intended  to  become  liable  to  pay  the 
debt  if  the  maker  did  not,  that  is,  that  they 
would  stand  in  the  relation  of  sureties  and  guar- 
antors, substantially  as  the  contract  is  now  writ- 
ten over  their  names,  then  the  defendants  are 
liable."  And  again;  after  referring  to  a  condi- 
tion which  it  was  proved  the  plaintiffs  in  error 
had  incorporated  into  the  obligation  they  as- 
sumed, and  which  it  was  insisted  should  have 
been  expressed  in  the  guaranty  as  written  over 
their  signature,  the  court  says:  "  If  you  are 
satisfied  that  the  positive  performance  of  this 
part  of  the  agreement  was  thus  waived  or  ab- 
rogated by  mutual  consent  of  the  plaintiff 
and  defendants  before  the  guaranty  was  writ- 
ten, then  no  mention  need  be  made  of  it."  In 
this  way,  as  it  seems  to  us,  the  case  upon  this 
point  was  fairly  put  to  the  jury,  and  the  plaint- 
iffs in  error  were  given  the  benefit  of  every  cir- 
cumstance they  relied  on  to  establish  their  de- 
fense. If  the  presumption  arising  from  their 
Indorsement  had  been  overcome  by  the  evi- 
dence, the  lury  were  told  in  express  terms  to 
find  accordingly. 

As  to  the  second  question: 

A  Statute  of  Illinois  provides  that  "  No  per- 
son shall  be  permitted  to  deny  on  trial  the  exe- 
cution or  assignment  of  any  instrument  in  writ- 
ing *  *  *  upon  which  any  action  may  have 
been  brought,  *  *  *  or  is  admissible  in 
evidence  under  the  pleadings  when  a  copy  is 
filed,  unless  the  person  so  denying  the  same 
ahalL  if  defendant,  verify  his  plea  by  affidavit." 
DLStat.,  ch.  110,  sec.  84. 

This  action  was  brought  on  a  guaranty,  a 
copy  of  which  was  filed.  The  affidavit  only 
made  it  necessary  to  prove  the  execution  of  that 
instrument  That  was  done;  and  that  of  itself 
was  equivalent  to  proof  of  an  admission  by  the 
guarantors  of  the  due  execution  of  the  note. 
Whether  this  admission  was  one  that  could  be 
contradicted,  need  *not  now  be  determined.  It 
was  certainly  sufficient  until  overcome. 

As  to  the  third  question: 

There  is  nothing  in  the  case  to  show  or  tend- 
ing to  show  that  the  execution  of  the  guaranty 
was  not  in  the  line  of  the  regular  business  of 
the  partnership.  On  the  contrary  it  does  ap- 
pear that  the  partners  were  the  owners  of  a 
majority  of  the  stock  in  the  corporation  that 
made  the  note,  and  that  the  note  and  guaranty 
were  given  with  a  view  to  the  protection  and 
improvement  in  value  of  that  stock.  The  trans- 
action was  one  which  appears  to  have  been  en- 
tered into  for  the  common  benefit  of  all  the 
See  18  Otto. 


partners.  Under  such  circumstances,  it  was  of 
no  consequence  what  the  secret  understanding 
of  the  partners  may  have  been  as  to  the  powers 
of  each.  The  contract  being  within  the  scope 
of  the  partnership  business,  each  partner  is  pre- 
sumed to  be  the  authorized  agent  of  all. 

As  to  the  fourth  question: 

A  simple  statement  of  the  facts  is  all  that  is 
necessary  to  dispose  of  this  question.  The 
plaintiff  was  the  president  of  the  corporation, 
maker  of  the  note  guarantied.  On  the  books 
he  was  charged  with  moneys  paid  to  him  from 
time  to  time,  and  credited  with  a  salary  and  in- 
terest on  his  investment  in  stock.  After  he  went 
out  of  office,  his  successor  settled  with  him  and 
paid  the  balance  found  to  be  his  due.  The 
books  were  thereupon  balanced.  The  plaintiffs 
in  error  sought  to  set  off  against  their  liability 
as  guarantors  of  the  note,  the  items  which  ap- 
peared on  the  debit  side  of  the  account,  with- 
out any  regard  to  the  credits.  As  to  this,  the 
court  instructed  the  jury  that  they  "  Must  be 
satisfied  that  the  company  itself  could  use  the 
same  set-off  against  the  note  before  the  defend- 
ants could  avail  themselves  of  it,  and  that  if 
they  were  satisfied  from  the  evidence  that  the 
plaintiff's  account  stood  balanced  on  the  books 
of  the  company  as  kept,  then  the  defendants 
could  not  set  up  the  account  as  a  set-off  to  the 
note,  without  showing  fraud  or  mistake  in 
striking  such  balance.  There  can  be  no  doubt 
as  to  the  correctness  of  this  ruling. 

This  covers,  substantially,  all  there  is  in  the 
case.  The  other  errors  assigned  are  unimportant 
and  need  not  be  considered  specially. 

The  judgment  is  affirmed. 

True  Copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TJ.  8. 


JOHN  W.  BROOKS  jr  al.,  Apptt., 
v. 

BURLINGTON  ajto  SOUTHWESTERN 
RAILWAY  COMPANY,  FARMERS' 
LOAN  akd  TRUST  COMPANY  bt  al. 
(See  S.  C 12  Otto,  107, 108.) 
Petition  for  rehearing. 

A  petition  for  rehearing  after  tada-ment  cannot 
be  rued  except  at  the  term  In  which  the  Judgment 


[No.  268,  1879.1 
Petition  for  rehearing,  filed  .   Decided  Not. 

8,  1880. 

APPEAL  from  the  -Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Iowa. 
This  case  was  originally  decided  in  the  Oc- 
tober Term  1879,  and  is  reported  in  101  U.  8., 
448,  XXV.,  1057. 
A  petition  was  now  presented  for  a  rehearing. 
The  case  is  stated  by  the  court. 
Mr.  Jajnes  Gravnt,  for  appellants. 
Meters.  N.  M.  Hubbard,  Charles  A. 
Clavrk,  and  B.  J.  Hall,  for  appellees. 

Mr.  Chief  JutUee  Wsdte  delivered  the  opin- 
ion of  the  court: 

A  petition  for  rehearing  after  judgment,  un- 
der the  rule  promulgated  in  Public  Softools  v. 
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Walker,  9  Wall., 608  [76  U.  8  ,  XIX.,  650],  can- 
not  be  filed  except  at  the  Term  in  which  the 
judgment  was  rendered.  In  Hudson  v.  Ouettier, 
7  C  ranch,  1,  a  motion  was  made  at  the  Febru- 
ary Term,  1812,  for  a  rehearing  in  a  case  de- 
cided two  years  before;  but  the  court  said  "The 
case  could  not  be  reheard  after  the  Term  in 
wliich  it  was  decided."  At  the  end  of  the  term, 
the  parties  ore  discharged  from  further  attend- 
ance on  all  causes  dcc'ded.nnd  we  have  no  power 
to  bring  them  back.  After  that,  we  can  do  no 
[108]  more  than  correct  any  clerical  errors  that  may 
l>e  found  in  the  record  of  what  we  have  done. 

In  Broien  v.  Atpden,  14  How.,  25,  where  the 
practice  in  respect  to  orders  for  reargumenta 
was  first  formally  announced,  the  rule  in  this 
particular  was  not  extended,  for  Chief  Justice 
Taney  was  careful  to  say  that  the  order  for  re- 
argument  might  be  made  after  judgment,  pro- 
vided it  was  entered  at  the  same  term;  ana  in 
U.  8.  v.  Knight,  1  Black,  488  [CO  U.  8., XVII., 
80],  the  same  limitation  is  maintained.  Down 
to  that  time  such  an  order  could  be  made  only 
on  the  application  of  some  member  of  the  court 
who  concurred  in  the  judgment,  and  this  con- 
tinued until  Public  Schoou  v.  Walker,  mpra, 
when  leave  was  given  counsel  to  submit  a  pe- 
tition to  the  same  effect.  In  all  other  respects 
the  rule  is  now  substantially  the  same  as  it  was 
before  this  relaxation. 

True  oopy.  Test : 

James  H.  McKennoy ,  Clerk,  Sup.  Court,  U.  8. 

CSted-104U.8.,416. 


1 108]  LO-REN  GIDDING8  and  LEANDER  GID- 
DINGS, Admrs.  of  Sii.as  Giddtngb,  De- 
ceased, Apptt., 

t. 

NORTHWESTERN  MUTUAL  LIFE  IN- 
SURANCE COMPANY  OF  MILWAU- 
KEE. 

(See  8.  C,  12  Otto,  108-112.) 

Ctndition  tubaequent  and  precedent— payment  of 
premium. 

1 .  Where  a  condition  is  subsequent  and  it  is  broken, 
relief  may  be  given  upon  equitable  terms ;  but  where 
it  is  precedent  and  neither  fulfilled  nor  waived,  no 
right  or  title  vesta,  and  equity  can  do  nothing  for  the 
party  in  default. 

2.  Where  the  terms  of  a  life. Insurance  policy  are 
that  the  policy  shall  not  take  effect  until  the  premi- 
um is  paid,  a  compliance  with  that  provision,  or  a 
waiver  of  It,  on  the  part  of  the  insurer,  is  necessary, 
to  make  the  policy  valid. 

[No.  39.] 

Argued  Oct.  SS,  188C.     Decided  Nov.  8.  1880. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Illi- 
nois. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Henry  O.  Miller  and  Tho'a.  G. 
Frost,  for  appellants. 

Messrs.  Thomas  Hoy ne  and  D.  O.  Hooker, 
of  counsel  for  appellee. 

1 109  J       Mr.  Justice  S  way  ne  delivered  the  opinion  of 
the  court: 

The  facts  of  this  case  necessary  to  be  consid- 
ered are  few  and  simple.  They  are  clearly  dis- 
92 


closed  in  the  record,  and  there  is  no  conflict  be- 
tween the  parties  about  them. 

The  appellee  is  a  Corporation  created  by  the 
State  of  Wisconsin.  Its  principal  office  aud 
place  of  business  were  at  Milwaukee.  It  was 
authorized  to  insure  lives.  Dean  &  Payne  were 
its  agents  st  Chicago.  The  extent  of  their  au- 
thority was  to  receive  applications,  forward  them 
to  the  office  at  Milwaukee,  and,  when  risks  were 
taken,  to  receive,  countersign  and  deliver  the 
policies,  collecting  in  all  cases,  before  the  latter 
was  done,  the  first  premium  from  the  assured. 

On  or  about  the  6th  of  August,  1872.  a  mem- 
ber of  the  firm  of  Roberts  &  Hubbard,  of  the 
County  of  Warren,  in  the  State  of  Illinois,  at  the 
instance  of  Silas  Giddings,  Senior,  of  the  same 
county,  presented  to  Dean  &  Payne,  at  Chicago, 
an  application,  in  due  form,  for  a  life  insurance 
policy,  insuring  Giddings  in  the  sum  of  $6,000. 
The  application  consisted  of  a  printed  form  fur- 
nished previously  by  Dean  &  Payne.  It  con- 
tained blanks  to  be  filled  with  answers  of  the  ap- 
plicant to  the  questions  propounded,  and  was. 
tilled  up  accordingly.  Dean  &  Payne  immedi- 
ately forwarded  it  to  Milwaukee.  On  the  24th 
of  the  same  month  the  Company  considered  the 
application  and  decided  to  issue  the  policy.  It 
was  issued,  accordingly,  and  bears  date  on  that 
day.  The  premium  to  be  paid  by  the  assured 
was  $802. 52.  The  policy  was  immediately  sent 
to  Dean  &  Payne.  Not  being  called  for,  on  the 
2d  of  October  following  they  returned  it  to  the  , .  10i 
Company,  and  it  was  thereupon  canceled.  1 

At  the  same  time  that  the  policy  was  applied 
for,  an  application  was  submitted  for  a  loan  by 
the  Company  to  Giddings  of  $6,000.  In  rela- 
tion to  this  matter  there  is  some  conflict  in  the 
evidence,  but  as  the  view  which  we  take  of  the 
case  before  us  renders  it  unnecessary  to  con- 
sider that  subject,  we  pass  it  by  without  further 
remark. 

The  7th.  section  of  the  Act  incorporating  the 
appellee  is  as  follows: 

(Record  p.  86.)  "  Every  person  who  shall  be- 
come a  member  of  this  Corporation,  by  effect- 
ing insurance  therein,  shall,  the  first  time  he 
effects  insurance  and  before  he  receives  his  pol- 
icy, pay  the  rates  that  shall  be  fixed  upon  and 
determined  by  the  trustees;  and  no  premium  so 
paid  shall  ever  be  withdrawn  from  said  Com- 
pany, except  as  hereinafter  provided,  but  shall 
be  liable  to  all  the  losses  ana  expenses  incurred 
by  this  Company  during  the  continuance  of  its 
charter." 

The  policy,  as  made  out,  was  according  to  the 
form  issued  by  the  Company  in  all  cases. 
Among  other  things  it  provided: 

' '  7th.  This  policy  shall  not  take  effect  and  be- 
come binding  on  the  Company  until  the  premi- 
um be  actually  paid,  during  the  life-time  of  the 
person  whose  life  is  assured,  to  the  Company  or 
to  some  person  authorized  to  receive  it,  who 
shall  countersign  the  policy  on  receipt  of  the  pre- 
mium." 

Giddings  was  taken  ill  of  acute  pleurisy  on  or 
about  the  15th  of  August,  1872,  and  died  of  that 
disease  on  the  4th  of  September  following.  On 
the  12th  or  13th  of  November  following,  the  ap- 
pellants, by  their  attorney,  tendered  toDean^  of 
the  firm  of  Dean  &  Payne,  the  first  premium 
and  demanded  the  policy.  The  attorney  had 
also  present  proof  of  the  death  of  Giddings. 
Dean  ' '  refused  to  have  anything  to  do  with  the 
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matter,  as  he  claimed  that  the  Company  was  not 
liable."  The  proof  of  the  death  was  thereupon 
transmitted  to  the  home  office  at  Milwaukee. 

No  tender  and  no  demand  for  the  policy  was 
made  by  anyone  until  the  time  before  men- 
rjl  j.  ttoned,  and  no  notice  was  given  by  Qiddings  nor 
1  by  anyone  in  his  behalf  during  his  life,  that  he 
intended  to  consummate  the  transaction  by  pay- 
ing the  premium  and  receiving  the  policy  _  All 
action  on  his  part  terminated  with  the  delivery 
of  his  application  to  Dean  &  Payne  for  transmis- 
sion to  the  Company.  Iledid  nothing  afterwards. 
There  his  connection  with  the  affair  ended. 

Upon  this  state  of  facts  the  appellants  insist 
that  the  Company  is  liable  for  the  $6,000  speci- 
fied in  the  undelivered  policy. 

A  few  remarks  will  be  sufficient  to  dispose  of 
the  case: 

The  presentment  of  the  application  to  the 
agents  at  Chicago,  its  transmission  to  Milwau- 
kee, and  its  receipt  by  the  Company,  in  nowise 
committed  nor  bound  the  latter  to  anything.  It 
was  competent  for  the  Company  to  pause  as  long 
us  they  might  deem  proper,  and  finally  to  accept 
or  reject  the  application,  as  they  might  choose  to 
do.  If  they  elected  to  contract,  they  had  the 
right  to  prescribe  the  terms,  and  it  was  for  the 
other  party  to  assent  or  reject  them.  His  un- 
broken silence,  as  would  have  been  such  silence 
by  the  Company  after  receiving  the  application, 
Was  necessarily  negation.  Neither  party  in  such 
case  would  have  been  bound  in  anywise  to  the 
other,  because  there  would  have  been  wanting 
the  mutual  assent  of  the  minds  of  the  parties, 
which  is  vital  in  all  cases  to  the  creation  of  a  con- 
tract obligation.  What  was  done,  without  some- 
thing further,  could  have  no  more  weight  nor 
efficacy,  in  the  view  of  the  law,  than  an  unex- 
pressed thought  or  any  other  unexecuted  inten- 
tion. 

The  Company  prepared  the  draft  of  a  contract 
which  they  were  willing  to  execute.  Among  its 
stipulations  was  one  that  the  assurers  should  not 
be  bound  by  the  instrument  until  the  premium 
was  paid  in  the  lifetime  of  the  assured,  and  the 
policy  was  countersigned  by  the  authorized 
agent  of  the  Company.  This  was  a  condition 
precedent  to  the  liability  of  the  appellees,  and 
necessary  to  their  safety.  There  was  nothing  in 
it  unconscionable  nor  oppressive,  and  the  Com- 
pany had  a  clear  legal  right  to  make  it. 

Where  there  is  a  condition  subsequent  and  it 
is  broken,  relief  may  be  given  upon  equitable 
terms;  but  where  it  is  precedent,  and  neither  ful- 
filled nor  waived,  no  right  or  title  vests,  and 
[US]  equity  can  do  nothing  for  the  party  in  default. 
Dotit  v.  Gray,  16  Wall.,  208  [88  U.  8.,  XXI., 

Sere  there  was  clearly  no  performance  by  the 
applicant,  and  it  is  equally  clear  that  hence  there 
was  no  contract  or  obligation  whatsoever  on  the 
part  of  the  Company. 

It  was  the  business  of  the  applicant,  if,  after 
sending  forward  his  application,  he  continued 
to  desire  a  policy,  to  keepup  the  proper  com- 
munication with  Dean  &  Payne,  and  during  his 
lifetime  to  avail  himself  of  the  offer  which  the 
Company  had  made.  The  proposition  of  the 
Company  expired  with  his  life.  After  his  death, 
his  legal  representatives  could  not  act  vicarious- 
ly for  him.  To  allow  them  to  enforce  such  a 
claim  would  be  contrary  to  the  plainest  princi- 
ples of  both  law  and  equity.  If  authorities  in 
See  12  Otto. 


so  plain  a  case  are  needed,  it  is  sufficient  to  refer 
to  Int.  Co.  v.  Young,  28  WalL,  85  [90  U.  8., 
XXIII.,  1521,  and  Life  Int.  Co.  v.  Swing,  92  U. 
8.,  877  [XXIII.,  610]. 

What  the  consequence  would  have  been  if, 
after  the  applicant  was  stricken  with  his  mortal 
disease,  the  premium  had  been  paid  and  the  pol- 
icy delivered,  the  Company  being  ignorant  of 
his  changed  condition,  is  a  point  which  we  do 
not  find  it  necessary  to  consider. 

The  decree  of  the  Circuit  Court  it  affirmed. 
True  Copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  & 


THOMAS  D.  PEARCE,  Appt.,  [1121 

LEWIS  J.  MULFORD  kt  al. 
(See  S.  C.,  12  Otto,  112-118.) 
Be-ittued  patent— intention — wJiat  it. 

1.  Re-issued  letters  patent  granted  to  the  assignees 
of  Shubael  Cottle  for  an  Improvement  in  chains,  etc., 
are  void. 

2.  All  improvement  is  not  invention  nor  entitled 
to  protection  as  such.  Thus  to  entitle  It,  it  must 
be  the  product  of  some  exercise  of  the  inventive 
faculties,  and  it  must  involve  something'  more  than 
that  which  is  obvious  to  persons  skllledln  the  art  to 
which  It  relates. 

[No.  19.] 

Argued  Oct.  19,  1880.    Decided  Nov.  8,  1880. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  fully  stated  by  the  court. 

The  specification  forming  part  of  the  letters  [113] 
patent  was  as  follows:  Figure  1  is  a  side  view 
of  a  portion  of  a  chain  necklace  illustrating  my 
invention.  Fig.  2  is  a  view  of  the  bame  turned 
one  quarter  around.  Fig.  8  is  a  cross  section  of 
the  same  taken  through  the  line  x  x  Fig.  1. 

6*6*6^0^000 


Mr.  Henry  Baldwin.  Jr.,  for  appellant. 
Mettrt.  B.  F.  Lee  and  H.  B.  Turner,  for 

appellees. 

Mr.  Juttice  Strong  delivered  the  opinion  of 
the  court : 

The  complainants  in  the  court  below  are  the 
owners  of  a  patent  for  an  alleged  "  new  and 
useful  improvement  in  chains  for  necklaces, 
etc.,"  granted  to  Shubael  Cottle,  on  the  24th 
of  February,  1874,  and  numbered  5774.  The 
patent  is  a  re-issue,  the  original  having  been 
granted  on  the  8d  day  of  February  in  the  same 
year.   The  invention  is  described  in  the  specifl- 
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cation  as  consisting  of  "  an  ornamental  chain, 
whereof  the  links  are  connected  together  by 
open  spiral  links  finished  before  being  connected 
together,  the  connection  being  made  by  spring- 
ing the  finished  links  into  each  other  in  the  man- 
ner described."  The  patentee,  having  thus 
stated  wherein  his  invention  consists,  proceeded 
to  describe  the  chain  represented  in  the  draw- 
ing attached  to  the  specification,  to  illustrate 
what  he  claimed  to  have  invented.  The  descrin  • 
tion  is  as  follows : 

"  A  and  B  represent  the  links  of  the  cnain. 
The  links  A  are  round  and  closed,  as  shown  in 
Figure  1,  and  are  made  and  polished  or  colored 
separately  from  the  other  links.  The  iJnks  B, 
which  constitute  the  peculiar  feature  of  my  in- 
vention, are  formed  of  one  or  more  coils  of  the 
ring  of  the  proper  length,  so  as  to  form  a  double 
spring  link.  Into  each  end  of  the  tube  forming 
the  link  is  soldered  a  small  shot,  as  shown  in 
the  drawing,  which  shot  gives  a  finish  to  the 
link.  The  links  B  may  then  be  colored  or  pol- 
ished, and  the  chain  is  formed  by  springing  the 
links  into  each  other.  The  links,  A  B,  may  be 
made  the  one  kind  round  and  the  other  oval,  or 
both  may  be  made  round,  or  both  oval." 

After  thus  describing  this  mode  of  construct- 
ing a  chain,  the  specification  stated  some  advan- 
tages supposed  to  result  from  it,  and  set  forth 
the  claims  as  follows : 

1.  An  ornamental  chain  for  necklaces,  etc., 
formed  of  alternate  closed  links  A  and  open 
spiral  links  B,  substantially  as  shown  and  de- 
scribed. 

2.  The  open  spiral  link  B  formed  of  coils  of 
tubing,  substantially  as  shown  and  described. 

The  bill  of  the  complainants  is  founded  upon 
this  patent.  It  charges  an  infringement  by  the 
defendant,  and  it  prays  for  an  injunction,  on  ac- 
count of  profits  and  damages.  The  answer  ad- 
mits the  manufacture  and  sale  of  fibajnn  thus 
made,  but  it  denies  the  novelty  and  patentabil- 
ity of  the  alleged  invention. 

In  view  of  the  evidence  found  in  the  record,  it 
cannot  be  questioned  that  ornamental  chains  com- 
posed of  alternate  closed  links  and  spiral  links, 
or  formed  by  spiral  links  alone,  had  been  known 
and  in  use  long  before  Mr.  Cottle  made  his  al- 
legedfavention.  AswassaidDy  the  Circuit  Judge, 


into  each  other,  or  into  a  solid  link,  are  familiar 
articles,  and  there  can  be  no  novelty  in  the  mere 
shape  or  form  of  the  chain,  nor  of  the  link  which 
is  shown  in  the  drawings  of  the  patent. "  There 
is  abundant  evidence,  not  only  that  split  rings 
had  been  long  in  use,  but  that  other  spiral  links 
had  been  made  and  used  before  1878,  when  the 
patentee  claims  to  have  made  his  invention.  If, 
therefore,  there  be  any  novelty  in  the  bnk  which 
is  the  subject  of  the  second  claim,  it  must  consist 
in  the  fact  that  thespiral  link  is  formed  of  tubing. 
Tubing  itself,  as  understood  in  the  Jeweler's  art, 
is  made  by  compressing  a  strip  of  gold  around  a 
brass  or  copper  wire,  and  then  forcing  it  through 
a  draw-plate,  the  holes  in  which  decrease  grad- 
ually in  diameter  until  the  edges  of  the  gold 
strip  are  completely  united.  The  copper  wire  is 
then  eater  out  by  an  add,  and  the  tubing  is 
complete.  Both  the  product  and  process  have 
long  been  well  known.  And  so  have  been  spiral 
rings  formed  of  gold  tubing".  The  tubing,  be- 
fore the  wire  is  removed,  is  wound  into  coils 
around  a  mandrel,  and  cut  into  desired  lengths. 
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The  coils  may  then  be  pressed  together  by  a  wire 
and  annealed,  the  wire  having  been  removed, 
or  the  compressing  and  annealing  process  may 
be  omitted.  Such  spirals  have  a  certain  degree 
of  elasticity,  which  enables  them  to  be  sprung 

Xn  other  links,  and  when  thus  sprung  into 
:r  closed  or  open  spirals  they  will  form  a 
chain.  The  well  known  serpent  bracelet  was 
such  an  open  spiral,  such  a  double  link,  and  sev- 
eral of  them,  sprung  together  alternately  with 
closed  links, would  have  formed  a  chain  identic- 
al in  principal  with  that  of  the  patentee.  <  There 
certainly  is  nothing  patentable  in  merely  reduc- 
ing the  size  of  the  bracelet  so  as  to  adapt  it  to 
use  in  a  necklace.  The  record  also  contains  evi- 
dence that  other  spiral  rings  or  links  made  of 
gold  tubing,  some  of  them  open  and  some  closed, 
by  soldering,  were  made  before  1878.  It  is  to 
be  observed  that  the  second  claim  in  the  patent 
is  not  for  any  process  of  making  a  link ;  not  for 
making  tubing,  nor  winding  it  into  spiral  forms; 
not  for  tying  nor  annealing  the  coils  when  they 
have  been  wound ;  but  for  an  open  link,  con- 
sisting of  one  or  more  coils  of  tubing  of  the 
proper  length,  so  as  to  form  a  double  spring 
link,  into  each  end  of  which  is  soldered  a  small 
shot  to  give  the  link  a  finish.  This  is  all  the 
description  the  specification  gives  of  the  link. 
It  is  not  intimated  that  the  coils  must  be  brought 
into  close  contact  with  each  other,  nor  annealed, 
and  it  is  simply  said  the  links  may  be  colored  or 
polished.  The  form  of  the  link,  when  made  of 
gold  tubing,  is  all  that  is  attempted  to  be  pa- 
tented. The  constituents  are  not.  The  pa- 
tentee has  testified  that  as  long  as  he  had  known 
anything  about  the  manufacture  of  jewelry  he 
had  known  tubing  to  be  used  in  the  art ;  that 
for  many  years  he  had  known  shot  put  into  the 
ends  of  such  tubing,  and  that  for  a  number  of 
years  he  had  known  links  formed  of  tubing  with 
shotted  ends.  We  think,  therefore,  the  evidence 
sufficiently  establishes  that  the  second  claim  is 
void  for  want  of  novelty  in  the  alleged  inven- 
tion. 

The  first  claim  read  in  connection  with  the 
description  given  in  the  specification  and  draw-  r  1 171 
ings  is  for  an  ornamental  chain,  consisting  of 
Bond  links  and  open  spiral  links  made  of  tubing, 
the  latter  being  finished  before  they  are  sprung 
into  the  solid  links,  and  the  connection  being 
made  by  thus  springing  the  links  together.  In 
considering  whether  this  can  be  sustained,  il  is 
necessary  to  observe  what  was  the  state  of  the 
art  and  what  was  known  when  Mr.  Cottle  claims 
to  have  invented  the  device  for  which  he  ob- 
tained the  patent  Chains  having  alternate  open 
and  closed  links,  the  open  links  being  spiral  and 
sprung  into  the  closed  links,  were  known.  So 
were  chains  made  entirely  of  spiral  links,  and 
even  of  open  spiral  links.  A  chain  had  also  been 
made  and  worn,  and  it  was  for  sale  in  the  stores, 
the  links  of  which  were  hollow.  They  were 
made  solid,  with  copper  wire  inside.  The  copper 
wire  was  then  destroyed,  leaving  the  links  hol- 
low, and  they  were  then  sprung  together  to  form 
a  chain.  The  chain  was  thus  composed  of  open 
spiral  links  made  of  hollow  metal ;  that  is,  of  tub- 
ing. It  is  true,  as  appears  from  the  model  which 
is  an  exhibit  in  the  case,  the  two  ends  of  the  spiral 
were  bent  outward  and  the  coils  were  soldered 
together  after  the  links  had  been  sprang  into 
each  other.  Still,  when  thus  sprung  into  each 
other,  they  made  a  chain  formed  of  open  spiral 
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links  of  tubing.  The  soldering  was  a  distinct 
and  after  process.  Omitting  that  process  and 
the  outward  deflection  of  the  ends,  and  alter- 
nating the  links  with  other  links  made  closed  and 
solid,  the  chains  would  have  been  substantially 
the  same  as  that  of  plaintiff.  We  cannot  think 
the  advance  which  the  patentee  made  upon  that 
can  be  called  invention.  Leaving  the  links  open 
after  they  have  been  sprung  into  closed  links, 
there  being  no  novelty  in  the  links  themselves, 
cannot  be  patentable.  It  is  nothing  more  than 
the  exercise  of  ordinary  mechanical  skill.  If  in 
one  of  the  complainants'  chains,  after  the  links 
had  been  joined,  a  person  should  solder  the  spi- 
rals together  or  to  the  closed  rings,  it  could  hard- 
ly be  maintained  that  a  new  chain  had  been  in- 
vented. Or  if,  when  thus  soldered,  the  solder- 
ing should  be  removed,  the  change  would  not 
deserve  to  be  regarded  as  a  product  of  inven- 
tion. Yet  this  is  substantially  what  the  patentee 
has  done.  His  chain  may  nave  been  an  im- 
provement on  the  chains  that  preceded  it.  In 
....  some  particulars  it,  doubtless,  was.  It  left  the 
l118'  elasticity  of  the  spiral  gold  tubing  more  free  by 
releasing  the  link  from  the  attachment  of  the 
soldering,  and  it  enabled  the  chain  to  be  freely 
taken  in  pieces  without  injury  to  its  structure. 
Bat  all  improvement  is  not  invention,  and  enti- 
tled to  protection  as  such.  Thus  to  entitle  it, 
it  must  be  the  product  of  some  exercise  of  the  in- 
ventive faculties,  and  it  must  involve  something 
more  than  what  is  obvious  to  persons  skilled  in 
the  art  to  which  it  relates. 

In  this  case  neither  the  tubing,  nor  the  open 
spiral  link  formed  of  tubing,  nor  the  process  of 
making  either  the  open  or  the  closed  link,  nor 
the  junction  of  closed  and  open  spiral  links  in 
t  chain,  was  invented  by  the  patentee.  We  are, 
therefore,  constrained  to  hold  that  the  first  claim 
of  the  patent,  even  if  not  void  for  want  of  nov- 
elty, is  void  for  want  of  patentability. 

The  decree  of  the  Circuit  Court  ie,  therefore, 
reversed,  and  it  is  ordered  that  the  bill  be  die- 
mimed. 

True  copy.  Teet : 

Jamas  H.  MoKenney,  Clerk,  Sup.Oourt,  U.S. 

atod-10iU.B.,4B2;  106U.8.,««;  110  U.S.,  484. 


[I181  JAMES  N.  SCHOONMAKER  bt  al.,  Pfffs. 
in  Brr., 
v. 

JOHN  GELMORE. 


SAMUEL  8.  BROWN  bt  al.,  Plffs  in  Brr., 

9. 

JOHN  N.  DAVIDSON  bt  al.  ,  Partners  as  R, 
Hkhdkbson  &  Company,  For  use  of  Rob- 
ert Henderson  and  Samuel  Watson, 
Admrs.  of  R.  Henderson,  Deceased. 

(See  8.  a,  12  Otto,  118, 118.) 

Jurisdiction  of  courts  of  admiralty. 

Courts  of  the  United  8tates,  as  courts  of  admiral- 
ty do  not  have  exclusive  jurisdiction  of  suite  in  per- 
mum  growing  out  of  collisions  between  vessels 
wfcfle  navigating  the  Ohio  River. 

[Nos.  878,  879.] 
Submitted  Oct.  S5,  1880,  Decided  Nov.  8, 1880. 
8*  12  Otto. 


IN  ERROR  to  the  Supreme  Court  of  Penn- 
sylvania.   On  motions  to  dismiss,  with 
which  are  united  motions  to  affirm. 
The  case  is  stated  by  the  court. 
Messrs.  Geo.  Shir  as,  Jr.,  John  Barton,  and 
Alex.  M.  Watson,  for  defendants  in  error. 
Mr.  Hill  Burgwin,  for  plaintiffs  in  error. 

Mr.  Chief  Justice  Wavite  delivered  the  opin  r  1 1 9 1 
ion  of  the  court: 

The  single  question  in  each  of  these  cases  is, 
whether  the  Courts  of  the  United  States,  an 
courts  of  admiralty,  have  exclusive  jurisdic- 
tion of  suits  in  personam,  growing  out  of  col- 
lisions between  vessels  while  navigating  the 
Ohio  River.  This  is  a  federal  question,  and 
gives  us  jurisdiction;  but  as  it  was  decided  sub- 
stantially in  The  Moses  Taylor,  4  Wall.,  411  [71 
U.  8.,  XVIII.,  8971;  The  Nine  v.  Trevor,  4 
Wall.,  555  [71 U.  8.,  XVIII.,  4511;  The  Belfast, 
7  Wall., 624  [74  U.  8.,  XIX.,  266T;  Leon  v.  Oal- 
ceran,  11  Wall.,  185  [78  U.  8.,  XX., 74] ;  and 
Steamboat  Co.  v.  Chase,  16  Wall.,  522  [88  U.  S., 
XXI.,  869];  we  cannot  consider  it  any  long- 
er open  to  argument.  The  Judiciary  Act  of 
1789, 1  Stat,  at  L.,  73,  sec.  9,  reproduced  in  sec. 
568,  R.  8.,  par.  8,  which  confers  admiralty  ju- 
risdiction on  the  Courts  of  the  United  States, 
expressly  saves  to  suitors,  in  all  cases,  the  right 
of  a  common  law  remedy,  where  the  common 
law  is  competent  to  give  it.  That  there  always 
has  been  a  remedy  at  common  law  for  damages 
by  collision  at  sea,  cannot  be  denied. 

The  motion  to  dismiss  is  overruled,  and  that 
to  affirm  granted. 

Affirmed. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8 


GEORGE  HATES,  Plff.  in  Brr.,  [121] 

v. 

VALENTINE  FISCHER. 
(See  8.  C,  12  Otto,  1H,  128.) 
Equity  suits— proceeding  for  contempt. 

1.  Errors  in  equity  suite  can  only  be  corrected  in 
this  court  on  appeal,  and  that  after  a  final  decree. 

2.  A  proceeding  below,  for  contempt,  independ- 
ent of  and  separate  from  the  original  suit,  cannot 
be  re-examined  here,  either  by  writ  of  error  or  ap- 

P"L  [No.  1019.] 

Submitted  Oct,  tt,  1880.  Decided  Nov.  8, 1880. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 
On  motion  to  dismiss 
The  case  is  stated  by  the  court. 
Mr.  Charlea  F.  Blake,  for  defendant  in 
error,  for  motion. 

Mr.  J.  H.  Whiteleffge,  for  plaintiff  in  er- 
ror. 


decree  or  judgment  of  state  or 
appeal  He*.  See  not  ' 
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Mr.  Chief  Justice  Waits  delivered  the  opin- 
ion of  the  court: 

Fischer,  the  defendant  in  error,  brought  a  suit 
in  equity  in  the  Circuit  Court  of  the  United 
States  for  the.  Southern  District  of  New  York, 
to  restrain  Hayes,  the  plaintiff  in  error,  from 
'.ising  a  certain  patented  device.  In  this  suit  an 
interlocutory  injunction  was  granted.  Com- 
plaint having  been  made  against  Hayes  for  a 
violation  of  this  injunction,  proceedings  were 
instituted  against  him  for  contempt,  which  re- 
sulted in  an  order  by  the  court  that  he  pay  the 
clerk  $1,889.99  as  a  line,  and  that  he  stand  com- 
mitted until  the  order  was  obeyed.  To  reverse 
this  order,  Hayes  sued  out  this  writ  of  error, 
which  Fischer  now  moves  to  dismiss,  on  the 
.ground  that  such  proceedings  in  the  circuit  court 
cannot  be  re-examined  here. 

If  the  order  complained  of  is  to  be  treated  as 
part  of  what  was  done  in  the  original  suit,  it 
cannot  be  brought  here  for  review  by  writ  of 
error.  Errors  in  equity  suits  can  only  be  cor- 
rected in  this  court  on  appeal,  and  that  after  a 
final  decree.  This  order,  if  part  of  the  proceed- 
ings in  the  suit,  was  interlocutory  only. 

If  the  proceeding  below,  being  for  contempt, 
was  independent  of  and  separate  from  the  orig- 
inal suit,  it  cannot  be  re-examined  here  either 
by  writ  of  error  or  appeal.  This  was  decided 
more  than  fifty  years  ago  in  Ex  parte  Kearney, 
7  Wheat.,  88,  and  the  rule  then  established  was 
followed  as  late  as  New  Orleans  v.  Steamship 
Co.,  20  Wall.,  387  [87  U.  8.,  XXII.,  854]. 

It  follows  that  we  have  no  jurisdiction  and 
the  motion  to  dismiss  is,  consequently  granted. 

True  copy.  Test : 

James  II.  McKenney,  Clerk,  Sup.  Court  *T.  8. 

Clted-1B  Blatohf .,  188. 


NEW  ORLEANS,  MOBILE  AND  TEXAS 
1351        RAILROAD  COMPANY,  Plff.  in  Err. , 

v. 

STATE  OF  MISSISSIPPI. 

(See  S.  C,  12  Otto,  185-144.) 

Jtenwval  of  cause — case  removable— jurisdiction 
of  State  Court— effect  of  petition  for  removal. 

1.  Where  a  suit  in  a  State  Court  is  one  which  the 
defendant  is  entitled,  under  the  statute,  to  have  re- 
moved into  the  Circuit  Court  of  the  United  States, 
it  is  the  duty  of  the  8tate  Court  to  accept  the  peti- 
tion and  bond  for  removal,  and  proceed  no  further 
tu  the  case. 

2.  A  suit  in  a  State  Court,  brought  by  the  State 
ugainst  a  railroad  company  to  procure  the  removal 
or  a  railroad  bridge  across  a  navigable  rlver.in  which 
the  defendant  in  support  of  its  right  to  construct  and 
man  tain  the  bridge  across  such  River,  Invokes  the 
protection  of  an  Act  of  Congress,  is  a  case  arising 
under  the  laws  of  the  United  States,  and  is  remova- 
ble from  the  8tate  into  the  Federal  Court 

3.  The  State  Court  erred  in  not  accepting  the  pe- 
tition and  bond  for  removal,  and  in  thereafter  pro- 
ceeding to  hear  the  cause.  It  was  entirely  without 
jurisdiction  to  proceed  after  the  presentation  of  the 
petition  and  bond  for  removal. 

4.  A  defendant  does  not  lose  his  right  to  raise 
this  question  of  Jurisdiction  by  contesting  the  case, 
upon  the  merits,  in  the  State  Courts,  after  his  appli- 
cation for  the  removal  of  the  suit  had  been  dtare- 
parded. 

[No.  82  j 

Argued  Oct.  19,  SO,  1880.  Decided  Nov.  8, 1880. 
00 


IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Mississippi. 
The  case  is  iully  stated  by  the  court 
Messrs.  J.  A.  Campbell  and  T.  L.  Bayne, 
for  plaintiff  in  error. 

Messrs.  A.  H.  Clayton  and  Van  H.  Man- 
ning, for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error,  defendant  below,  filed 
a  petition  in  the  State  Court  of  original  juris- 
diction for  the  removal  of  this  suit  into  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern 
District  of  Mississippi  The  petition  was  ac- 
companied by  a  bona,  with  good  and  sufficient 
surety,  conditioned  as  required  by  the  statute. 
The  application  for  removal  was  denied,  and  the 
court,  against  the  protest  of  the  Company,  pro- 
ceeded with  the  trial  of  the  suit.  A  demurrer 
to  the  answer  was  sustained,  and  judgment  was 
entered  in  behalf  of  the  State.  Upon  a  writ  of 
error,  sued  out  by  the  Company,  the  Supreme 
Court  of  Mississippi  gave  its  sanction  to  the  ac-  r  1351 
tion  of  the  inferior  court  upon  the  petition  for  1 
removal,  and  affirmed,  in  all  respects,  its  judg- 
ment upon  the  merits. 

The  first  assignment  of  error  relates  to  the 
action  of  the  State  Court  in  proceeding  with  the 
trial  after  the  filing  of  the  petition  and  bond  for 
removal  of  the  suit.  If  the  suit  was  one  which 
the  Company  was  entitled,  under  the  statute,  to 
have  removed  into  the  Circuit  Court  of  the 
United  States,  then  all  that  occurred  in  the 
State  Court,  after  the  filing  of  the  petition  and 
bond,  was  in  the  face  of  the  Act  of  Congress. 
Cordon  v.  Longest,  16  Pet.,  97;  Kanouse  v. 
Martin,  15  How.,  198;  Ins.  Co.  v.  Dunn,  19 
Wall. ,  214  [86  U.  S. ,  XXII. ,  68].  Its  duty,  by 
the  express  command  of  the  statute,  was,  the 
suit  being  removable,  to  accept  the  petition  and 
bond  and  proceed  no  further. 

Among  the  cases  to  which  the  National  Con- 
stitution extends  the  judicial  power  of  the  Unit- 
ed States,  are  those  arising  under  the  Constitu- 
tion or  laws  of  the  Union.  The  1st  section  of 
the  Act  of  March  8,  1875,  18  Stat,  at  L.,  470, 
determining  the  jurisdiction  of  Circuit  Courts 
of  the  United  States,  and  regulating  the  removal 
of  causes  from  State  Courts,  invests  such  Cir- 
cuit Courts  with  original  jurisdiction,  concur- 
rent with  the  courts  of  the  several  States,  of  all 
suits  of  a  civil  nature,  at  common  law  or  in 
equity,  where  the  matter  in  dispute  exceeds,  ex- 
clusive of  costs,  the  sum  or  value  of  $500,  and 
arising  under  the  Constitution  or  laws  of  the 
United  States."  Under  the  2d  section  of  that 
Act,  either  party  to  a  suit,  of  the  character  just 
described,  may  remove  it  into  the  Circuit  Court 
of  the  United  States  for  the  proper  district.  The 
only  inquiry,  therefore,  upon  this  branch  of  the 
case  is,  whether  the  present  suit,  looking  to  its 
nature  and  object  as  disclosed  by  the  record,  is, 
in  the  sense  of  the  Constitution,  or  within  the 
meaning  of  the  Act  of  1875.  one  "  arising  under 
the  Constitution  or  laws  of  the  United  States." 

The  action  was  commenced  by  a  petition 
filed,  in  behalf  of  the  State,  against  the  New 
Orleans,  Mobile  and  Chattanooga  Railroad 
Company  (now  known  as  the  New  Orleans,  Mo- 
bile and  "Texas  Railroad  Company),  a  Corpora- 
tion created  in  the  year  1866,  under  the  laws  of 
Alabama,  and  by  an  Act  of  the  Legislature  of 

102  U.  8. 
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Mississippi,  passed  February  7, 1867,  recognized 
:md  approved  as  a  body  politic  and  corporate  in 
that  State,  with  authority  to  exercise  therein 
11371  the  rights,  powers,  privileges  and  franchises 
1     1  granted  to  it  by  the  State  of  Alabama. 

The  object  of  the  action  was  to  obtain  a  per- 
emptory writ  of  mandamus,  requiring  the  Com- 
pany to  remove  a  stationary  bridge  which  it  had 
erected  across  Pearl  River,  on  the  line  between 
Louisiana  and  Mississippi,  and  construct  and 
maintain,  in  the  central  portion  of  the  channel 
of  that  river,  where  the  railroad  crosses,  a  draw- 
bridge which,  when  open,  will  give  a  clear  space 
for  the  passage  of  vessels,  of  not  less  than  sixty 
feet  in  width.and  provide,  after  its  construction, 
for  the  opening  of  the  draw-bridge,  without  un- 
necessary delay,  for  any  and  all  vessels  seeking 
to  pass  through  it. 
The  claim  of  the  State  is: 

1.  That  the  construction  and  maintenance  of 
a  stationary  bridge  across  Pearl  River  is  in  vio- 
lation of  the  Company's  charter,  an  obstruction 
to  the  navigation  of  the  river,  and  a  public  nui- 
sance, resulting  in  great  and  irreparable  damage 
to  the  people  of  Mississippi; 

2.  That  Pearl  River,  by  the  common  law  and 
the  law  of  nations,  is  a  navigable  river,  in  which 
the  tide  ebbs  and  flows  above  said  bridge,  is 
navigable  for  steamboats  for  more  than  two 
hundred  miles,  and  has  been  so  navigated  from 
time  immemorial;  that  the  river  is  the  boundary 
between  Mississippi  and  Louisiana,  neither  of 
those  States  having  power  to  authorize  any  ob- 
struction to  its  free  navigation -  that,  by  an  Act  of 
Congress,  entitled '  'An  Act  to  Enable  the  People 
cf  the  Western  Part  of  Mississippi  Territory  to 
Form  a  Constitution  and  State  Government,  and 
for  the  Admission  of  said  State  into  the  Union  on 
an  Equal  Footing  with  the  Original  States," 
passed  March  1,  1817,  8  Stat  at  L.,  848,  it  was, 
among  other  things,  provided,  "That  the  Mis- 
sissippi River  and  the  navigable  rivers  and  wa- 
ters leading  into  the  same,  or  into  the  Oulf  of 
Mexico,  shall  be  common  highways  and  forever 
free,  as  well  to  the  inhabitants  of  said  State  as 
to  other  citizens  of  the  United  States;"  that  those 
provisions  constituted  a  condition  on  which  the 
State  of  Mississippi  was  admitted  into  the  Union, 
and  an  engagement  on  the  part  of  the  United 
States  that  all  the  navigable  rivers  and  waters 
emptying  into  the  Gull  of  Mexico  should  for- 
ever be  free  to  all  the  inhabitants  of  the  State 
of  Mississippi;  that  Pearl  River  does  lead  and 
empty  into  the  Gulf  of  Mexico;  that  the  bridge 
is  such  an  obstruction  to  the  navigation  of  Pearl 

*1*B1  River  as  to  cause  permanent  injury,  as  well 
to  the  State  of  Mississippi  and  its  inhabitants, 
as  to  the  commerce  of  the  United  States  and  of 
the  world,  and,  consequently,  was  in  violation 
of  the  law. 

The  Company  resists  the  application  for  a 
mandamus  upon  several  grounds. 

It  affirms  that  the  bridge  in  question  had  been 
constructed  and  is  maintained  in  accordance 
with  its  charter  and  conformably  to  the  power 
and  authority  conferred  by  the  States  of  Ala- 
bama, Mississippi  and  Louisiana. 

It  further  avers,  in  its  answer,  that  the  rail- 
road is  a  great  public  highway  through  those 
States,  connecting  them  with  other  portions  of 
the  United  States;  that  Congress,  in  view  of  the 
magnitude  and  cost  of  the  work,  and  to  expe- 
dite its  construction,  by  an  Act  entitled  "An 
See  12  Otto.  U.  S.,  Book  26. 


Act  to  Establish  and  Declare  the  Railroad  and 
Bridges  of  the  New  Orleans,  Mobile  and  Chat- 
tanooga Railroad,  as  Hereafter  Constructed,  a 
Poet-road,  and  for  Other  Purposes,"  approved 
March  2,  1868,  15  Stat,  at  L.,  88,  authorized 
and  empowered  that  Corporation  to  construct, 
build  and  maintain  bridges  over  and  across  the 
navigable  waters  of  the  United  States  on  the 
route  of  said  railroad,  between  New  Orleans 
and  Mobile,  for  the  use  of  the  Company  and 
the  passage  of  its  engines,  cars,  trains  of  cars, 
mails,  passengers  and  merchandise,  and  that 
the  railroad  and  its  bridges,  when  complete  and 
in  use,  were  to  be  held  and  deemed  lawful 
structures  and  a  post-road;  that  the  Act  of  Con- 
gress required  draw-bridges  on  the  Pascagoula, 
the  Bay  of  Beloxi,  the  Bay  of  St.  Lo  tis  and  the 
Great  Rigolet,  but  none  on  Pearl  River,  power 
being  reserved  by  Congress  to  amend  or  alter 
the  Act  so  as  to  prevent  or  remove  material  ob- 
structions; that  the  Company  is  authorized  to 
maintain  the  bridge  in  question  under  that  Act 
of  Congress;  that  the  same  is  a  lawful  structure 
and  a  post-road,  which  no  court  can,  consist- 
ently with  the  Act  of  Congress,  overturn  or 
abate  as  illegal  or  as  a  nuisance. 

On  the  day  succeeding  that  on  which  its  an- 
swer was  filed,  the  Company  presented  the  pe- 
tition for  removal,  to  which  reference  has  al- 
ready been  made,  accompanied  by  a  bond  in 
proper  form.  That  petition  sets  out  the  nature 
and  object  of  the  action,  and  claims  that  the 
right  to  erect  and  to  maintain  the  present  bridge 
for  the  conveyance  of  the  cars,  trains,  passen-  [139) 
gers,  mails  and  merchandise,  vested  in  the  Com- 
pany, "  On  a  contract  with  the  State  of  Missis- 
sippi in  the  enactment  aforesaid;  that  the  State 
of  Mississippi  has  no  power  to  repudiate  that 
contract  or  to  impair  its  obligations;  that  it  is  a 
vested  right  resting  on  a  contract  and  supported 
and  sustained  by  the  Constitution  of  the  United 
States,  and  that  this  cause  is  one  arising  under 
the  Constitution  of  the  United  States." 

It  then  proceeds: 

"And  your  petitioner  further  represents,  that 
the  bridge  aforesaid,  and  its  maintenance  over 
the  said  river  in  the  manner  in  which  it  exists, 
is  authorized  by  the  Act  of  Congress  approved 
March  2,  1868,  which  authorized  and  empow- 
ered the  said  Company  to  construct,  build  and 
maintain  bridges  over  and  across  the  navigable 
waters  of  the  United  States  on  the  route  of  the 
said  railroad  between  Mobile  and  New  Orleans, 
and  that  when  constructed  they  should  be  rec- 
ognized as  lawful  structures  and  a  post-road, 
and  were  declared  to  be  such,  and  the  Congress 
reserved  the  power  to  alter  the  same  when  they 
become  an  obstruction  to  the  navigable  waters. 

Tour  petitioner  says,  that  the  railroad  and 
bridges  are  and  have  been  for  three  or  more 
years  a  post-road,  over  which  the  mails  of  the 
United  States  have  been  carried  and  are  now 
being  carried,  and  as  the  bridge  referred  to  is  a 
lawful  structure  under  the  laws  of  the  United 
States,  this  suit  impugns  the  rights,  privileges 
and  franchises  granted  by  the  Act  of  Congress 
aforesaid  of  the  2d  of  March,  1868." 

From  this  analysis  of  the  pleadingo,  and  of 
the  petition  for  removal,  it  will  be  observed  that 
the  contention  of  the  State  rests,  in  part,  upon 
the  ground  that  the  construction  and  main- 
tenance of  the  bridge  in  question  is  in  viola- 
tion of  the  condition  on  which  Mississippi  was 
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admitted  into  the  Union,  and  inconsistent  with 
the  engagement,  on  the  part  of  the  United 
States,  as  expressed  in  the  Act  of  March  1, 1817. 
On  the  other  hand,  the  Railroad  Company,  in 
support  of  its  right  to  construct  and  maintain 
the  present  bridge  across  Pearl  River,  invokes 
the  protection  of  the  Act  of  Congress  passed 
March  2,  1868.  While  the  case  raises  questions 
which  may  involve  the  construction  of  state 
enactments  and  also,  perhaps,  general  princi- 
[140]  P,es  of  law,  not  necessarily  connected  with  any 
federal  question,  the  suit  otherwise  presents  a 
real  and  substantial  dispute  or  controversy 
which  depends  altogether  upon  the  construction 
and  effect  of  an  Act  of  Congress.  If  it  be  in- 
sisted that  the  claim  of  the  State,  as  set  out  in 
its  petition,  might,  possibly,  be  determined  by 
reference  alone  to  state  enactments,  and  with- 
out any  construction  of  the  Act  of  1817,  the 
provisions  of  which  are  invoked  by  the  State  in 
support  of  its  application  for  mandamus,  the 
important  and,  so  far  as  the  defense  is  con- 
cerned, the  fundamental  question  would  still 
remain,  ns  to  the  construction  of  the  Act  of 
Congress  of  March  2, 1868.  That  Act,  the  Com- 
pany contends,  protects  the  present  stationary 
bridge  against  all  interference  whatever,  upon 
the  part  either  of  the  State  or  of  the  courts.  In 
oth-.T  words;  should  the  court  be  of  opinion  that 
the  law  is  for  the  State,  if  the  rights  of  parties 
were  tested  simply  by  the  Statutes  of  Alabama 
and  Mississippi,  ft  could  not  evade  but  must 
meet  and  determine  the  question,  distinctly 
raised  by  the  answer,  as  to  the  operation  and 
effect  of  the  Act  of  Congress  of  1868. 

Is  it  not,  then,  plainly  a  case  which,  in  the 
sense  of  the  Constitution,  and  of  the  Statute  of 
1875,  arises  under  the  laws  o'  the  United  States? 

If  regard  be  had  to  the  ft  rmer  adjudications 
of  this  court,  this  question  must  be  answered  in 
the  affirmative. 

It  is  settled  law,  as  established  by  well  consid- 
ered decisions  of  this  court,  pronounced  upon 
full  argument  and  after  mature  deliberation, 
notably  in  Cohens  v.  Virginia,  6  Wheat.,  264  ; 
Osborn  v.  Bk. ,  9  Wheat.,  788;  Mayor  v.  Cooper,  6 
Wall.,  247  [78 U.  S.,  XVIII.,  851]  ;  Cold-  Waslt- 
ing  &  W.  Co.  v.  Keyes,  96  U.  8.,  199  [XXIV., 
656]  ;  and  Tennessee  v.  Davis,  100  IL  S.,  257 
[XXV.,  6481: 

That,  while  the  11th  Amendment  of  the  Na- 
tional Constitution  excludes  the  judicial  power 
of  the  United  States  from  suits,  in  law  or  eq- 
uity, commenced  or  prosecuted  against  one  of 
the  United  States  by  citizens  of  another  State, 
such  power  is  extended  by  the  Constitution 
to  suits  commenced  or  prosecuted  by  a  State 
against  an  individual,  in  which  the  latter  de- 
mands nothing  from  the  former,  but  only  seeks 
f  1411  ^  Protect*on  «rf  the  Constitution  and  laws  of 
*  the  United  States  against  the  claim  or  demand 

of  the  State ; 

That  a  case  in  law  or  equity  consists  of  the 
right  of  one  party,  as  well  as  of  the  other,  and 
may,  properly,  be  said  to  arise  under  the  Con- 
stitution or  a  law  of  the  United  States,  when- 
ever its  correct  decision  depends  on  the  con- 
struction of  either ; 

That  cases  arising  under  the  laws  of  the 
United  States  are  such  as  grow  out  of  the  legis- 
lation of  Congress,  whether  they  constitute  the 
right  or  privilege  or  claim  or  protection  or 
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defense  of  the  party,  in  whole  or  in  prr\  by 
whom  they  are  asserted ; 

That  except  in  the  cases  of  which  this  court 
is  given,  by  the  Constitution,  original  jurisdic- 
tion, the  judicial  power  of  the  United  States  is 
to  be  exercised  in  its  original  or  appellate  form, 
or  both,  as  the  wisdom  of  Congress  may  direct; 
and,  lastly; 

That  it  is  not  sufficient  to  exclude  the  judi- 
cial power  of  the  United  States  from  a  particu- 
lar case,  that  it  involves  questions  which  do  not 
at  all  depend  on  the  Constitution  or  laws  of  the 
United  States  ;  but  when  a  question  to  which 
the  judicial  power  of  the  Union  is  extended  by 
the  Constitution  forms  an  ingredient  of  the  orig- 
inal cause,  it  is  within  the  power  of  Congress 
to  give  the  Circuit  Courts  jurisdiction  of  that 
cause,  although  other  questions  of  fact  or  of 
law  may  be  iuvolved  in  it. 

These  propositions,  now  too  firmly  established 
to  admit  of  or  to  require  further  discussion,  em- 
brace the  present  case,  and  show  that,  whether 
we  look  to  the  federal  question  raised  by  the 
State  in  its  original  petition,  or  to  the  federal 
question  raised  by  the  Company  in  its  answer, 
the  inferior  State  Court  erred,  as  well  in  not  ac- 
cepting the  petition  and  bond  for  the  removal 
of  the  suit  to  the  Circuit  Court  of  the  United 
States,  as  in  thereafter  proceeding  to  hear  the 
cause.  It  was  entirely  without  jurisdiction  to 
proceed  after  the  presentation  of  the  petition 
and  bond  for  removal. 

In  view  of  our  decisions  in  Ins.  Co.  v.  Dunn, 
19  Wall.,  214  [86  U.  8.,  XXII.,  68], in Remotal 
Cases,  100  U.  8.,  457  [XXV.,  598],  and  in  other 
cases,  it  is  scarcely  necessary  to  say,  that  the 
Railroad  Company  did  not  lose  its  right  to  raise 
this  question  of  jurisdiction  by  contesting  the 
case,  upon  the  merits,  in  the  State  Courts  after 
its  application  for  the  removal  of  the  suit  had  £142] 
been  disregarded.  It  remained  in  the  State 
Court  under  protest  as  to  the  right  of  that  court 
to  proceed  further  in  the  suit,  and  there  is  noth- 
ing in  the  record  to  show  that  it  waived  its 
right  to  have  the  case  removed  to  the  Federal 
Court,  and  consented  to  proceed  in  the  State 
Court,  as  if  there  had  been  no  petition  and  bond 
for  the  removal. 

The  judgment  of  the  Supreme  Court  of  Missis- 
sippi is,  therefore  reversed,  and  the  cause  re- 
manded for  such  orders  as  may  be  consistent 
with  this  opinion,  and  with  directions  that  the 
court  of  original  jurisdiction  be  required  to  set 
aside  all  judgments  and  orders  made  in  this  suit 
after  the  presentation  of  the  petition  and  bond 
for  its  removal  into  the  Circuit  Court  of  the 
United  States,  and  proceed  no  further  in  the  suit. 

Mr.  Justice  Miller,  dissenting. 

I  dissent  from  the  opinion  of  the  court  in  this 
case.  It  is  always  a  matter  of  delicacy  when  s 
cause  of  which  a  court  has  undoubted  jurisdic- 
tion is  transferred,  by  the  election  of  one  party 
to  the  suit,  to  another  court  of  concurrent  juris- 
diction. It  is  especially  so  when  the  transfer  is 
to  be  made  from  a  State  Court  to  a  Federal 
Court,  without  regard  to  the  consent  of  the  State 
Court,  and  against  the  objection  of  the  other 
party  to  the  action. 

In  such  a  case  the  right  of  removal  should  be 
made  very  clear  on  the  application  for  that 
purpose.    And  when  the  application  has  been 
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refused,  and  the  State  Courts, up  to  the  highest  to 
which  it  can  be  carried,  have  considered  and  de- 
cided it  upon  its  merits,  the  judgment  rendered 
in  that  final  decision  should  not  be  treated  as  a 
nullity,  unless  the  case  upon  which  the  want  of 
jurisdiction  of  these  courts  depends  is  made  very 
plain  indeed. 
I  do  not  think  such  a  case  is  presented  here. 
The  removal  is  based  upon  the  2d  section  of 
the  Act  of  Congress  of  March  8,  1875,  18  Stat, 
at  L.,  470,  "  To  determine  the  jurisdiction  of 
Circuit  Courts  of  the  United  States,  and  to  reg- 
riaai  u^ate  ^e  removal  of  causes  from  State  Courts, 
1™*J  and  for  other  purposes."  This  enacts  "  That 
every  suit  of  a  civil  nature,  at  law  or  in  equity, 
now  pending  or  hereafter  brought  in  a  State 
Court,  where  the  matter  in  dispute  exceeds,  ex- 
clusive of  costs,  the  sum  or  value  of  $500,  and 
arising  under  the  Constitution  or  laws  of  Hie 
United  States  or  treaties  made  or  which  shall  be 
made  under  their  authority,"  may  be  removed 
by  either  party,  on  proper  showing,  to  the  Cir- 
cuit Court  of  the  United  States.  The  decision 
of  the  court  is  that  this  is  a  suit  arising  under  a 
law  of  the  United  States,  to  wit :  the  Act  of 
Congress  concerning  the  bridge  of  which  plaint- 
iff complains.  I  make  no  captious  criticism  on 
the  fact  that  the  opinion  of  the  court  is  mainly 
directed  to  the  constitutional  provision  extend- 
ing the  judicial  power  of  the  United  States  to 
rates  arising  under  that  instrument  and  the  laws 
and  treaties  made  under  its  authority,  while  the 
word  used  in  the  statute  is  suits.  The  language 
of  the  Constitution  ma v  be  broad  enough  to  sus- 
tain a  statute  which  authorizes  the  removal  of 
a  cause  at  any  stage  when  a  ease  is  made,  which 
case,  taken  as  a  whole,  requires  a  judgment 
based  upon  the  Constitu»?ou.  a  law  or  a  treaty 
of  the  United  States. 

The  Act  of  1875  is  the  first  which  ever  at- 
tempted to  give  a  right  of  removal  on  such 
ground,  and  it  limits  that  right  to  suits  arising 
under  the  Constitution,  laws,  or  treaties  of  the 
United  States.  It  does  not  give  the  right  of  re- 
moval where  the  defense  arises  under  such  a  law, 
unless  "  suit"  necessarily  includes  the  defense 
which  may  be  made  thereto.  The  lexicons  do 
not  so  define  the  word  ' '  suit. "  Bouvier's  Law 
Dictionary  says  that  in  the  practice  of  the  law 
•' suit"  means  "  an  action."  Can  a  defense  to 
an  action  be  called  the  action  ?  No  more  can  the 
defense  to  a  suit  be  called  the  suit.  Webster 
says  "  suit "  is  the  act  of  suing ;  the  process  by 
which  one  gains  an  end  or  object,  ana  as  a  word 
in  the  law,  he  says  it  is  "  an  attempt  to  gain  an 
end  by  legal  process ;"  "a  legal  application  to  a 
court  for  justice ;"  "an  action  or  process  for  the 
recovery  of  a  right  of  action."  Does  this  mean 
the  defense  to  an  alleged  right  of  action  ?  Can 
it  be  held  to  mean  the  attempt  to  defeat  an  ac- 
tion  ?  Worcester  defines  it  thus :  "  In  modern 
1*44)  law,  the  prosecution  of  some  claim  or  demand 
in  a  court  of  justice;  judicial  prosecution;"  and, 
perhaps,  this  is  as  good  a  definition  of  the  word, 
as  used  in  reference  to  legal  proceedings, as  any 
that  can  be  framed,  and  it  is  peculiarly  appli- 
cable to  the  use  of  the  word  in  the  Act  of  1875. 

In  the  case  of  Weston  v.  Charleston,  2  Pet., 
449,  Chief  Justice  Marshall,  in  delivering  the 
opinion  of  the  court,  conceding  the  term  to  be 
a  very  comprehensive  one,  says  it  applies  "  to 
*ny  proceeding  in  a  court  of  justice  fey  which 
See  12  Orro. 


an  individual  pursues  that  remedy  in  a  court  of 
justice  which  the  law  affords  him." 

Taking  the  idea  of  a  "  suit"  as  thus  defined, 
what  is  meant  by  the  suit  arising  under  a  law 
of  Congress  ?  The  obvious  answer  seems  to  be 
that  the  cause  of  action  is  founded  on  the  Act  of 
Congress ;  that  the  remedy  sought  is  one  given 
by  an  Act  of  Congress ;  that  the  relief  which  is 
prayed  is  a  relief  dependent  on  an  Act  of  Con- 
gress ;  that  the  right  to  be  enforced  in  the  suit 
is  a  right  which  rests  upon  an  Act  of  Congress. 
In  all  this  I  see  no  place  for  holding  that  a  de- 
fense to  a  suit  not  so  founded  on  an  Act  of  Con- 
gress, or  a  plea  which  the  defendant  may  inter- 
pose to  any  ordinary  action,  though  that  plea 
be  founded  on  an  Act  of  Congress,  Is  a  suit  aris- 
ing under  an  Act  of  Congress. 

Looking  also  to  the  reasons  which  may  have 
influenced  Congress,  it  may  well  be  supposed 
that  while  it  intended  to  allow  the  removal  of  a 
suit  into  the  Courts  of  the  United  States,  where 
the  very  foundation  and  support  thereof  was  a 
law  of  the  United  States,  it  did  not  intend  to  au- 
thorize a  removal  where  the  cause  of  action  de- 
pended solely  on  the  law  of  the  State,  and  when 
the  Act  of  Congress  only  came  in  question  in- 
cidentally as  part  (it  might  be  a  very  small  part) 
of  defendant's  plea  in  avoidance.  In  support  of 
this  view,  it  may  be  added  that  a  defendant  in 
such  case  is  not  without  remedy  in  a  Federal 
Court.;  for  if  he  has  pleaded  and  relied  on  such 
defense  in  the  State  Court,  and  that  court  has 
decided  against  him  in  regard  to  it,  he  can  re- 
move the  case  into  this  court  by  writ  of  error, 
and  have  the  question  he  has  thus  raised  decided 
here,  by  the  highest  court  of  the  United  States. 

Mr.  Justice  Field  did  not  hear  the  argument 
of  this  case  and,  therefore,  did  not  participate 
in  its  decision. 
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COUNTY  OF  PICKENS,  ALABAMA,  Plf. 
in  Krr., 

t. 

RICHARD  C.  DANIEL. 
(Bee  8.  C,  11  Otto,  187-198.) 
Coupons  of  county  bonds — insufficient  defense. 

1.  In  an  action  upon  coupons,  of  bonds  of  a  county 
in  Alabama,  the  complaint  need  not  aver  that  tb<- 
coupons  sued  upon  were  presented  to  the  Court  or 
County  Commissioners  for  allowance  before  the 
suit  was  brought. 

2.  The  bonds  from  which  the  coupons  were  cu' 
were  not  void  because  they  were  not  of  the  same « 
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Note. — Mandamus  to  compel  city,  town  or  count  >i 
to  levy  tax  to  pay  bonds  or  interest  onbond*.  Reenoft 
to  The  Mayor  v.  O.  8.,  78     8.,  XIX..  704. 
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denomination  as  those 
the  railroad  company  tor  nil 
to  and  voted  upon  by  the  county. 

&  Bonds  issued  under  the  authority  of  a  popular 
election  cannot  be  set  aside  simply  because  all  that 
may  have  been  said  by  Interested  parties,  In  public 
speeches  during  the  canvass  which  preceded  the 
election,  does  not  turn  out  to  be  in  every  respect 
true. 

rNos.  68.  64.1 
Submitted  Oct.  t9, 1880.   Beaded  Nov.  8, 1880. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama. 
These  actions  were  brought  in  the  court  be- 
low, by  the  defendant  in  error  against  the  re- 
spective plaintiffs  in  error,  upon  certain  cou- 
pons cut  from  bonds  alleged  to  have  been  issued 
by  the  defendant  counties. 
The  case  is  further  stated  in  the  opinion. 
Mum.  John  T.  Morgan,  Conway  Robin- 
ton  and  R.  H.  Smith,  for  plaintiffs  in  error. 
Mr.  8.  F.  Rice,  for  defendant  in  error. 

(192]       Mr.  Chief  Justice  "WmiUs  delivered  the  opin- 
ion of  the  court: 
Theprincipal  questions  in  these  cases  are: 

1.  Whether  the  demurrer  to  the  complaint 
should  have  been  sustained  because  it  was  not 
averred  specially  that  the  coupons  sued  on  were 
presented  to  the  Court  of  County  Commission- 
ers for  allowance  before  the  suit  was  brought; 
and, 

2.  Whether  the  bonds  from  which  the  cou- 
pons were  cut  were  void  because  they  were  not 
of  the  same  denomination  as  those  specified  in 
the  proposition  of  the  railroad  company  for 
subscription,  submitted  to  and  voted  on  by  the 
County. 

As  to  the  first  question:  by  the  Code  of 
Alabama,  section  826  (007),  it  is  provided  that 
the  Court  of  County  Commissioners  must,  in 
term  time,  audit  all  claims  against  their  respect- 
ive counties;  that  every  claim  as  allowed  must 
be  registered  in  a  book  kept  for  that  purpose, 
and  that  the  Judge  of  Probate,  who  is  made  by 
law  the  principal  ludge  of  the  court,  Code, sec- 
tion 789  (826),  shall  give  the  claimant  a  warrant 
on  the  Treasury  for  the  amount  allowed.  This 
warrant  it  is  made  the  duty  of  the  County  Treas- 
urer to  pay  on  presentation,  if  he  has  funds  in 
the  treasury  to  meet  it  Code,  sec.  8395  (920). 
No  claim  can  be  passed  upon  or  allowed  by  the 
court  unless  it  is  itemized  and  sworn  to  by  the 
claimant,  or  some  person  in  his  behalf  having 
knowledge  of  the  facts.  Code,  sec.  827.  AO 
claims  must  be  presented  for  allowance  within 
twelve  months  after  they  accrue  and  become 
payable,  or  they  will  be  barred,  unless  the 
claimant  is  a  minor  or  lunatic.  Sec.  882  (909). 
"  No  suit  can  be  brought  against  a  county  un- 
til the  claim  or  demand  has  been  presented 
withii  the  time  limited  by  section  882  (909)  to 
the  0>  irt  of  County  Commissioners  and  either 
disallowed  or  reduced  by  such  court,  and  re- 
fused by  the  party."  Code,  sec  2903  (2587). 
A  county  in  Alabama  is  a  body  corporate, 

F1931    capable  of  suing  and  being  sued.   Code,  sec. 

1  1  815  (897).  In  Shtnbone  v.  Randolph  Co. ,  56  Ala. , 
183,  which  was  a  suit  on  coupons  cut  from  rail- 
road bonds,  while  it  was  held  to  have  been  defi- 
nitely settled  that  an  action  at  law  did  not  lie 
against  a  county  on  a  contract  which  had  not 
been  presented  to  the  Commissioners'  Court, 
and  by  that  court  disallowed  in  whole  or  in  part, 
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and  that  such  presentment  and  disallowance 
must  be  averred  in  the  complaint,  it  was,  nev- 
ertheless, said,  p.  186:  "It  may  be  the  claims 
on  which  this  action  is  founded  are  not  required 
to  be  presented  to  the  Commissioners'  Court  for 
allowance.  The  statute  under  which  the  bonds 
were  issued  *  *  *  may  fix  definitely  their 
validity  and  amount  If  that  be  true — and  as 
the  case  is  not  presented,  it  is  not  for  us  to  de- 
termine whether  it  is  or  not— if  the  Commis- 
sioners' Court  refuses  to  levy  a  tax  for  their  pay- 
ment, mandamuM  to  compel  them  is  the  appro- 
priate remedy  for  appellant."  In  Comrt.  Ct.  of 
Limestone  Co.  v.  Rather,  48  Ala.,  488,  it  was 
expressly  decided  that  bonds  issued  in  payment 
of  a  subscription  to  a  railroad  company,  signed 
by  a  majority  of  the  Court  of  County  Commis- 
sioners in  the  presence  of  the  Probate  Judge, 
who  certified  to  that  fact,  and  for  the  payment  of 
which  it  was  made  the  duty  of  the  Commission- 
ers' Court  to  levy  aud  assess  a  special  tax  each 
year,  were  not  such  claims  as  need  be  presented 
for  allowance  under  this  section  of  the  Code. 
In  the  opinion,  the  court  said,  p.  446:  "  The 
Act  authorizing  their  issuance  renders  it  wholly 
unnecessary  that  they  should  be  allowed  by  the 
Court  of  County  Commissioners,  and  they  are 
not  required  to  be  registered  as  claims  of  a  dif- 
ferent character,  nor  are  they  to  be  paid  by  war- 
rants on  the  County  Treasurer,  but  altogether 
in  a  different  way. 

The  bonds  in  the  present  cases  were  issueu 
under  the  Act  to  authorize  the  several  counties, 
towns  and  cities  of  Alabama  to  subscribe  to 
the  stock  of  railroads,  passed  December  81, 
1868.  lamph.  Acts  1868,  514.  This  Act  pro- 
vided (sec.  1)  that  railroad  companies  might,  in 
writing,  propose  to  a  county  that  it  subscribe 
for  an  amount  of  the  capital  stock  of  the  com- 
pany, to  be  named  in  the  proposal,  at  a  certain 
price  per  share,  and  pay  for  it  in  such  bonds  of 
the  county  "  As  should  be  set  forth  in  said  pro- 
posal." This  proposal  or  application  was  (sec 
2)  to  be  submitted  to  the  Commissioners'  Court 
of  the  County,  and  that  court  was  authorized 
and  required  to  order  an  election  within  sixty 
days,  to  enable  the  qualified  electors  of  the 
County  to  determine  whether  the  proposition 
shoula  be  accepted  or  rejected.  At  least  (sec 
4)  thirty  days  before  the  election  the  court  was 
required  to  give  notice  of  the  "Terms  and 
amount  of  the  proposed  subscription."  The  re- 
turns of  the  election  were  to  be  made  to  the 
Judge  of  Probate  (sec.  5),  whose  duty  it  was  to 
receive,  count,  estimate  and  publish  the  vote. 
If  a  majority  (sec.  6)  was  found  to  be  in  favor 
of  the  subscription,  the  proposition  was  to  be 
deemed  to  have  been  accepted,  and  the  Court  of 
County  Commissioners  was  required  to  make 
the  subscription  voted  in  behalf  of  the  County 
for  the  amount  set  forth  in  the  proposal,  and 
deliver  the  railroad  company,  in  payment  of  the 
subscription,  bonds  of  the  County,  having  not 
less  than  ten  nor  more  than  twenty  years  to  run, 
with  interest  coupons  attached  for  semi-annual 
interest,  payable  at  such  times  and  places  as 
might  be  agreed  upon  between  the  company 
and  the  Judge  of  Probate.  By  sections  7  and 
8  it  was  made  the  duty  of  the  Commissioners' 
Court  to  levy  and  see  to  the  collection  of  such 
tax,  not  exceeding  one  per  cent  per  annum  on 
the  taxable  value  of  the  property  in  the  County, 
as  should  be  necessary  to  meet  the  interest  as  it 
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fell  due;  and  by  section  10  the  coupons  past 
due  were  receivable  at  par  in  payment  of  this 
tax. 

The  bonds  and  coupons  in  these  cases  were 
signed  by  the  Judge  of  Probate  of  the  County 
as  the  presiding  officer  of  the  Commissioners' 
Court;  and  it  seems  to  us  that  they  are,  in  legal 
effect,  themselves  warrants  on  the  treasurer, 
given  by  the  Judge  of  Probate  after  an  allow- 
ance by  the  court  of  the  claim  of  the  railroad 
company  for  the  payment  of  the  county  sub- 
scription, in  accordance  with  the  terms  of  the 
accepted  proposal.  The  claim  was,  to  all  in- 
tents and  purposes,  audited  by  the  court  wheu 
the  bonds  were  issued.  The  validity  and 
amount  of  the  liability  were  then  definitely 
fised,  and  warrants  on  the  treasury  given,  pay- 
able at  a  future  day.  The  treasurer  could  pay 
them  when  due  on  presentation  without  further 
action  of  the  court,  if  he  had  funds  in  his  hands 
applicable  to  l hut  purpose.  In  his  hands  they 
would  be  good  vouchers  for  money  disbursed 
from  that  fund.  The  provision  that  the  coupons 
should  be  received  in  payment  of  taxes  levied 
to  meet  them,  is  entirely  inconsistent  with  any 
idea  of  an  unliquidated  claim  which  required 
further  auditing. 

In  the  State  Courts,  under  the  rule  as  stated 
in  Shinto  new  Randolph  Co.  [supra],  and  other 
caaes,  a  mandamus  would  lie  without  reducing 
the  coupons  to  judgment,  to  compel  the  Com- 
missioners' Court  to  levy  and  collect  the  taxes 
necessary  to  pay  what  was  due.  The  rule  is 
different,  however,  in  the  courts  of  the  United 
States,  where  such  a  writ  can  only  be  granted 
in  aid  of  an  existing  jurisdiction.  There  a  judg- 
ment at  law  on  the  coupons  is  necessary  to  sup- 
port such  a  writ.  The  mandamus  is  in  the  nat- 
ure of  an  execution  to  carry  the  judgment  into 
effect.  Bath  Co.  v.  Amy,  13  Wall.,  244  [80  U. 
S.,  XX,  5891;  GraJiam  v.  Norton,  15  Wall.,  427 
[82  U.  S.,  XXI.,  177].  A  suit,  therefore,  to  get 
judgment  on  the  bonds  or  coupons  is  part  of 
the  necessary  machinery  which  the  Courts  of 
the  United  States  must  use  in  enforcing  the 
claim,  and  the  jurisdiction  of  those  courts  is 
not  to  be  ousted  simply  because  in  the  courts 
of  the  8tatc  a  remedy  may  be  afforded  in  an- 
other way. 

As  to  the  second  question.  Section  11  of  the 
Act  under  which  the  bonds  were  issued  pro- 
vides "  That  the  bonds  *  *  •  shall  be  of 
such  denomination  as  the  Court  of  County 
Commissioners  *  •  *  and  said  railroad 
company  may  agree  upon,  but  not  to  be  for  less 
than  one  hundred  dollars,  nor  more  than  one 
thousand  dollars." 

In  the  proposition  of  the  company  to  Greene 
County,  it  was  suggested  that  the  bonds  to  be 
issued  in  payment  of  the  subscription  should  be 
"  In  the  sum  of  one  and  five  hundred  thousand 
dollars  each."  In  the  records  of  the  court  or- 
dering the  election,  the  proposition,  as  recorded, 
is  that  the  bonds  be  "  In  the  sum  of  one  thou- 
sand five  hundred  dollars  each. "  The  final  ac- 
tion of  the  court  was  to  issue  bonds  of  five 
hundred  dollars. 

In  the  Pickens  County  v  we  the  proposition 
was  that  the  bonds  be  in  the  sum  of  $1,000  each; 
but  after  the  election,  with  the  consent  of  the 
company,  it  was  ordered  by  the  court  that  one 
half  the  amount  should  be  in  the  sum  of  6250, 
and  the  other  half  $1,000  each;  and  the  bonds 
See  12  Otto. 


actually  put  out  were  of  these  denominations. 

As  to  the  Greene  County  case,  it  is  apparent 
that  there  was  a  clerical  mistake,  either  in  the 
proposal  or  the  record,  as  to  the  description  of 
the  bonds  to  be  issued,  and  it  is  easy  to  see  that 
the  intention  was  to  have  bonds  of  a  thousand 
dollars  and  five  hundred  dollars  each;  but  in  the 
PickensGounty  case  the  proposition  was  distinct- 
ly that  they  should  be  for  $1,000.  This,  how- 
evev,  we  consider  unimportant,  for  by  section  11 
it  was  expressly  provided  that  the  bonds  should 
be  of  such  denomination  as  the  Commissioners' 
Court  and  the  company  should  agree  on.v  From 
this  it  is  clear  that  the  parties  were  not  bound  in 
this  particular  by  the  sums  specified  in  the  pro- 
posal. They  were  limited  by  the  proposition  as 
accepted  in  respect  to  the  total  amount  of  the 
issue,  but  not  the  denomination.  The  bonds  as 
issued  were  of  such  denominations  as  the  law 
allowed  the  court  and  the  company  to  agree 
on,  and  that,  in  our  opinion,  is  enouglu 

The  only  other  assignments  of  error  relate 
to  the  sufficiency  of  the  second  and  third  pleas. 
As  to  these,  it  is  sufficient  to  say,  that  we  are 
entirely  satisfied  with  the  rulings  below.  Bonds 
issued  under  the  authority  of  a  popular  election 
cannot  be  set  aside  simply  because  all  that  may 
have  been  said  by  interested  parties,  in  public 
speeches  during  the  canvass  which  preceded 
the  election,  does  not  turn  out  to  be  in  every 
respect  true. 

The  judgment  in  each  of  the  cases  is  affirmed. 

True  Copy.  Test; 

James  H.  MoKenney,  Clem,  Sup.  Court,  TJ.  8. 

Cited— 105  U.  8.,  242. 


PEOPLE'8  BANK  OP  BELLEVILLE,  Plff., 
v. 

EDWARD  F.  WINSLOW  and  JAMES  II. 

WILSON,  Late  Partners  as  Winblow  & 

Wilson,  and  PHILO  C.  CALHOUN  and 

GEORGE  OPDYKE,  Interpleaders. 

(See  8.  C,  "People's Bank  v.  Calhoun"  12  Otto, 2S8- 
268.) 

Jurisdiction,  by  consent — removal  of  cause — deed 
as  evidence — want  of  record. 

1.  The  mere  consent  of  parties  cannot  confer  upon 
a  court  of  the  United  States  the  jurisdiction  to  hear 
and  decide  a  case. 

2.  Where  a  foreclosure  suit  was  instituted,  and  a 
receiver  of  property  appointed,  in  the  Circuit  Court 
of  the  United  States,  and  proceedings  to  attach  the 
same  property  were  afterwards  taken  In  a  state 
court,  it  Is  proper  to  remove  such  proceedings  Into 
the  Circuit  Court  by  consent. 

8.  A  deed  made  by  two  persons,  but  properly  ac- 
knowledged as  to  only  one  of  them,  is  admissible  In 
evidence  as  to  that  one. 

4.  A  deed  which  professed  to  convey  the  property 
in  controversy  by  the  parties  against  whom  the  at- 
tachment ran,  two  months  before,  but  not  recorded 
until  after  the  writ  was  issued,  is  admissible  in  evi- 
dence as  to  the  ownership  of  the  property  at  the 
date  of  the  levy  of  the  writ. 

[No.  86J 

Argued  Oct.  tl,  18S0.      Decided  Nov.  8,  1880. 

P ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois 
The  case  is  fully  stated  by  the  court. 
Messrs.  Chavrles  W.  Thomat  and  John  W. 
Noble,  for  plaintiff  in  error. 

Messrs.  B.  H.  Briatow  and  W.  &  Opdykc, 
for  defendants  in  error. 
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Supreme  Court  of  the  United  States. 


Oct.  Term, 


Mr.  JutU**  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  brought  its  suit  in  the 
Circuit  Court  of  the  County  of  St.  Clair,  in  the 
State  of  Illinois,  against  Edward  F.  Winslow 
and  James  H.Wilson,  on  two  promissory  notes, 
on  which  they  alleged  that  the  sum  of  $40,788.86 
was  due.  At  the  commencement  of  the  suit,  the 
plaintiff  obtained  a  writ  of  attachment,  which 
was  levied  on  the  right  of  way,  iron  track,  etc., 
of  the  road  known  as  the  Belleville  and  O'Fal- 
lon  Railroad,  and  its  appurtenances,  situated  in 
St.  Clair  County.  At  the  first  Term  of  the  court, 
a  stipulation  between  the  parties  was  signed  and 
presented  to  the  court  for  the  removal  of  the  case 
into  the  properCJircuit  Court  of  theUnited  States. 

The  case  was, accordingly , removed  and  prose- 
cuted to  final  judgment  in  the  Circuit  Court  for 
the  Southern  District  of  Illinois,  without  objec- 
tion by  either  party.  After  the  record  was  filed 
in  the  Federal  Court,  Pbilo  C.  Calhoun  and 
George  Opdyke,  defendants  in  error  here,  pre- 
sented a  petition  of  interpleader  under  a  statute 
of  Illinois  which  permitted  such  a  proceeding 
in  attachment  cases,  alleging  that  Winslow  ana 
Wilson  were  not  the  owners  of  the  railroad  on 
which  the  writ  had  been  levied,  and  that  the 
petitioners  were  the  owners,  and  praying  that 
the  attachment  be  dissolved.  No  defense  was 
made  by  Winslow  and  Wilson,  and  the  court 
rendered  judgment  against  them  for  the  sum 
due  on  the  notes,  and  m  the  record  of  the  judg- 
ment was  incorporated  an  order  of  sale  of  the 
attached  property.  The  issue  made  by  the  pe- 
tition of  Calhoun  and  Opdyke  was  tried  some 
time  after  this,  and  judgment  rendered  in  favor 
of  the  latter, with  an  order  dismissing  or  dissolv- 
ing the  attachment.  This  latter  issue,  though 
triable  by  jury,  was  submitted  to  the  court  by  an 
agreement  waiving  the  jury. 
[258]  A  bill  of  exceptions,  of  sixty  pages  of  the 
printed  record,  gives  the  history  of  this  trial, 
and  concludes  as  follows: 

"And  now  the  court  found  the  said  property 
in  said  interplea  described  to  be  the  property  of 
said  interpleaders,  and  that  it  was  not  subject 
to  the  said  attachment,  and  was  not  the  prop- 
erty of  Edward  F.  Winslow  and  James  H.Wil- 
son at  the  date  of  levy  of  said  attachment,  but 
was  the  property  of  the  interpleaders;  to  which 
ruling  and  decision  of  the  court  the  plaintiff,  by 
its  counsel,  at  the  time  excepted. 

And  the  court  ordered  said  attachment  to  be 
dismissed,  and  to  this  ruling  and  decision  of  the 
court,  plaintiff,  by  its  counsel,  at  the  time  ex- 
cepted, and  inasmuch  as  the  matters  and  things 
above  set  forth  are  not  of  themselves  matters  of 
record  in  said  cause,  the  plaintiff  presents  this 
its  bill  of  exceptions,  which  it  prays  may  be 
signed  and  sealed  and  made  part  of  the  record, 
which  is  done.  S.  H.  Treat,  [seal.]'* 
[260]  It  has  long  been  the  established  doctrine  of 
this  court,  that  no  such  exceptions  as  these  to 
the  judgment  of  the  court  on  the  facts  submitted 
to  it  can  be  inquired  of  this  court  under  the 
provisions  of  the  Act  of  Congress  providing  for 
the  mode  and  the  effect  of  submitting  cases  tri- 
able by  jury  to  the  court  alone. 

There  are,  however,  one  or  two  exceptions  to 
the  admission  of  evidence  on  the  trial  which 
ean  be  and  have  been  assigned  for  error.  And 
a  still  more  important  question  is  raised  by  the 
record  outside  the  but  of  exceptions,  which 
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demands  our  attention.  The  latter  relates  to  the 
jurisdiction  of  the  case  in  the  United  States 
Court  as  supposed  to  be  acquired  by  the  removal 
proceedings  in  the  State  Court.  As  we  have 
already  said,  this  was  founded  on  the  written 
consent  of  the  Bank  and  of  Winslow  and  Wil- 
son, who  were  the  only  parties  to  the  suit. 

It  needs  no  citation  of  authorities  to  show  that 
the  mere  consent  of  parties  cannot  confer  upon  [261] 
the  courts  of  the  United  States  the  jurisdiction 
to  hear  and  decide  their  cases.  If  this  were  once 
conceded,  the  Federal  Courts  would  become  the 
common  resort  of  persons  who  have  no  right, 
either  under  the  Constitution  of  the  United 
States  nor  by  the  laws  creating  them,  to  litigate 
in  those  courts. 

It  is  not  necessary  for  us  to  decide  whether  a 
paper  might  not  be  drawn  up  and  signed  by  the 
parties,  which  showed  on  its  face  that  either  by 
reason  of  the  citizenship  of  the  parties  or  the 
subject-matter  of  the  litigation,  the  case  was 
properly  cognizable  in  a  Federal  Court,  and 
that  that  court  could ,  on  the  assent  of  the  parties, 
take  jurisdiction  either  by  way  of  original  pro- 
ceeding in  such  court  or  by  removal  from  a 
State  Court. 

No  such  case  is  presented  by  the  agreement 
for  removal  found  in  this  record.  Nor  does  it 
anywhere  appear  in  this  record  that  the  parties 
had  the  citizenship  or  alienage  which  would  au- 
thorize the  Federal  Com  \  to  enter*  *»in  jurisdic- 
tion of  the  case. 

The  record  of  the  case,  however,  shows  that, 
prior  to  the  begining  of  plain  tiff 's  attachment  suit , 
there  was  pending  in  the  Circuit  Court  of  theUnit- 
ed Statesamort  gage  foreclosure  suit  in  which  Cal- 
houn and  Opdyke  were  plaintiffs,  and  in  which 
they  had  procured  the  appointment  of  a  receiver 
who  held  possession  of  the  railroad  under  the 
order  of  that  court  at  the  time  the  plaintiff's 
writ  of  attachment  was  levied  on  it.  It  is  fur- 
ther shown  that  Calhoun  and  Opdyke  made  ap- 
plication to  the  court  sitting  in  chancery  to  en- 
join the  plaintiff  from  proceeding  in  the  State 
Court  with  his  attachment.  No  disposition 
seems  to  have  been  made  of  this  application,  and 
it  is  a  reasonable  inference  that  the  removal  of 
the  attachment  suit  from  the  State  Court  into 
the  court  which  had  possession,  by  its  officer, 
of  the  property  attached, was  made  to  avoid  the 
conflict  which  might  arise  if  the  cases  proceeded 
to  final  judgment  in  courts  of  different  juris- 
dictions. 

We  think  this  was  not  only  permissible,  but 
was  the  proper  course  to  be  pursued  in  such 
case.  The  jurisdiction  of  the  United  States 
Court  does  not  here  depend  on  the  citizenship 
of  the  parties,  but  on  the  subject-matter  of  the 
litigation.  That  was  in  the  actual  possession  of  [202] 
that  court  when  the  State  Court  attempted  to 
levy  its  writ  of  attachment  on  the  property.  It 
was  for  the  court  having  such  possession  to  de- 
termine bow  far  it  would  permit  any  other  court 
to  interfere  with  that  possession, and  what  effect 
it  would  give  to  the  attempt  of  another  court  to 
seize  the  property  so  under  its  control.  Courts 
of  equity  have  had  no  hesitation  in  punishing  as 
contempts  of  their  authority  persons  who  bring 
suits  against  corporations  in  the  hands  of  their 
receivers,  and  it  is  the  constant  practice  to  ask 
the  permission  of  the  court  to  institute  suits 
against  its  receiver  when  *Ley  concern  property 
in  his  hands, 
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The  plaintiff  was  attempting  in  the  State 
Court  to  enforce  a  lien  on  the  railroad  by  judi- 
cial sale,  which  was  a  rival  and  conflicting  lien  to 
that  of  Calhoun  and  Opdyke,  who  were  proceed- 
ing in  the  Federal  Court  to  sell  the  same  prop- 
erty under  their  lien.  The  latter  court  had  not 
only  obtained  jurisdiction  of  the  question  of 
lien  prior  to  the  initiation  of  plaintiffs  suit,  but 
it  had  taken  possession  of  the  property  by  its  re- 
ceiver. It  had  thus  drawn  to  itself  the  subject- 
matter  of  the  litigation  and  the  right  to  decide 
upon  the  conflicting  claims  to  the  possession 
and  control  of  the  road. 

These  principles  are  not  new  in  this  court. 
They  will  be  found  to  be  sustained  bythe  cases 
of  Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.,  609 
[60  U.  S.,XVII.,88Gl;ITal«TOV.  Jbn«,18Wall., 
679  [80  U.  8.,  XX.,  6661;  Buck  v.  Colbath,  8 
Wair,334  [70  U.  S.,  XVIII. ,257]; and  Freeman 
v.  Howe,  24  How. ,450  [65  U.  S.,  XVI., 749]. 

In  consenting,  therefore,  to  the  voluntary 
transfer  of  the  litigation  from  the  State  Court 
into  the  Federal  Court,  the  parties  did  no  more 
than  what  they  could  have  been  compelled  to 
do  by  the  injunction  of  the  latter,  and  what 
would  have  been  done  by  such  compulsory  order 
if  they  had  not  submitted  to  it  by  agreement. 
We  do  not  think  that  there  wns  error  in  the 
court  entertaining  jurisdiction  of  the  pleaof  in- 
terpleader of  the  defendants  in  error.  Wisicall 
v.  Sampson,  14  How.,  52. 

In  the  progress  of  the  trial  the  interveners  of- 
fered in  evidence  a  deed  of  trust  made  by  Wins- 
low  and  Wilson  on  the  1th  day  of  January ,1876, 
conveying  the  railroad  in  question  to  Calhoun 
and  Opdykc.  Exception  was  taken  to  the  ad- 
mission of  this  deed  because  the  certificate  of 
acknowledgment  did  not  state  that  the  grantors 
were  personally  known  to  the  officer  taking  it, 
and  because  the  deed  did  not  tend  to  prove  the 
issue  made. 

As  one  of  the  certificates  does  state  that  Wil- 
son and  his  wife  were  personally  known  to  the 
officer,  the  objectiou  to  its  admissibility  as  to 
these  grantors  was  clearly  unfounded  in  fact. 
The  effect  of  the  deed  was  for  the  court  to  con- 
sider afterwards. 

And  as  the  deed  professed  to  convey  the  prop- 
erty in  controversy  by  the  parties  against  whom 
the  attachment  ran,  two  months  before  the  writ 
was  issued,  it  is  impossible  to  hold  it  to  be  ir- 
relevant to  an  issue  as  to  the  ownership  of  the 
property  at  the  date  of  the  levy  of  the  writ. 

Similar  objections  were  made  to  a  deed  made 
by  the  same  grantors  to  the  St.  Louis  and  South- 
eastern Railway  Company,  of  the  5th  day  of 
January,  1876,  to  which  the  same  answers  apply. 

What  effect  should  be  given  to  the  fact  that 
these  deeds  were  not  recorded  until  after  the 
levy  of  plaintiff's  attachment  we  need  not  in- 
quire, for  that  proposition  does  not  go  to  the 
.-tdmissibility  of  the  deed  in  evidence,  and  its  de- 
cision depends  upon  other  matters,  both  of  law 
and  evidence,  as  to  which  no  question  is  raised 
by  this  record. 

These  are  all  the  assignments  of  errors  re- 
quiring notice  at  our  hands,  and  in  these  we  find 
none. 

The  judgment  of  tlie  Circuit  Courtis,  therefore, 
'ijfrmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  8up.  Court,  U.  8. 

Cittod-ltt  TJ.  8.,  304. 

See  12  Otto. 


BARNEY  TlERNAN  and  PATRICK  TIER- 
NAN,  Partners,  as  B.  &  P.  Tier  nan  et  al.,  [123] 
Tift,  in  Err., 

v. 

SELIM  RINKER,  as  County  Treasures  of 
the  County  of  Galveston,  Texas. 
(See  8.  C,  12  Otto,  123-128.) 
Texas  statute— tax  on  beer  and  wines. 

1.  The  8tatute  of  Texas  of  June  8, 1873,  entitled 
"  An  Act  Regulating  Taxation,"  is  inoperative,  so- 
far  as  it  makes  a  discrimination  against  wines  and 
beer  imported  from  other  States,  when  sold  sepa- 
rately from  other  liquors. 

2.  A  tax  cannot  be  exacted  for  the  sale  of  beer  or 
wines  when  of  foreign  manufacture,  if  not  exacted 
for  their  sale  when  of  home  manufacture. 

[No.  45.] 

Submitted  Oct.  27,  1880.  Decided  Nov.  15,  1880. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Texas. 
The  case  is  fully  stated  by  the  court. 
Messrs.  A.  H.  Willie  and  James  Lowndes 
for  plaintiffs  in  error. 
No  counsel  appeared  for  defendant  in  erroi. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court : 

A  Statute  of  Texas,  regulating  taxation, 
passed  in  June,  1878,  in  its  8d  section  enacts : 
"That  there  shall  be  levied  on  and  collected 
from  every  person,  firm,  or  association  of  per- 
sons, pursuing  any  of  the  following  named  oc- 
cupations, an  annual  tax,  as  follows:  for  selling 
spirituous,  vinous,  malt  and  other  intoxicating 
liquors,  in  quantities  less  tlian  one  quart,  $200; 
in  quantities  of  a  quart  and  less  than  ten  gal- 
lons, $100;  Protidtd,  That  this  section  shall 
not  be  so  construed  as  to  include  any  wines  or 
beer  manufactured  in  this  State,  or  when  sold 
by  druggists  for  medicinal  purposes." 

In  the  succeeding  section  the  statute  autu  it- 
izes  the  county  courts  of  the  several  counties  of 
the  State  to  levy  taxes  upon  the  same  parties 
equal  to  one  half  the  amount  of  the  state  tax. 

In  pursuance  of  this  authority,  the  County 
Court  of  Galveston  County,  in  March,  1876, 
levied  a  tax  upon  the  parties  engaged  in  the  oc- 
cupations mentioned  in  the  Ud  section,  equal  to 
one  half  the  tax  levied  by  the  State. 

The  petitioners  in  the  court  Lelow,  the  plaint- 
iffs in  error  here,  are  engaged  in  the  County  of 
Galveston  in  the  occupation  of  "  selling  spirit- 
uous, vinous,  malt  and  other  intoxicating  li- 
quors," some  of  them  in  quantities  less  than 
one  quart,  and  others  in  quantities  of  one  quart 
and  less  than  ten  gallons,  and  the  wines  and 
beers  which  they  sell  are  not  of  the  manufact- 
ure of  the  State.  They,  therefore,  seek  to  en- 
join the  enforcement  of  the  tax  against  them, 
on  the  alleged  ground  that  the  statute  is  invalid 
in  that  it  discriminates  in  favor  of  wines  and 
beer  manufactured  in  the  State  against  those 
which  are  manufactured  elsewhere,  and  they 
commenced  the  present  suit  for  that  purpose. 
The  District  Court  of  the  State  sustained  a  de- 
murrer to  their  petition  and  dismissed  the  case. 
The  Supreme  Court  of  the  State  affirmed  the 
decision,  and  hence  the  appeal  to  this  court. 

The  petitioners  rely  upon  the  ruling  of  this  [125] 
court  in  the  case  of  Welton  v.  Missouri  [91  U. 
8.,  275,  XXIII.,  847]  to  sustain  their  position. 
There  the  State  had  exacted  the  payment  of  a 
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license  tax  from  traveling  peddlers  who  dealt  in 
the  sale  of  goods,  wares  and  merchandise  which 
were  not  the  growth,  product  or  manufacture  of 
the  State,  and  required  no  such  license  tax  from 
similar  traders  selling  goods  which  were  the 
growth,  product  or  manufacture  of  the  State. 
And  this  court  held,  following  in  that  respect  the 
ruling  in  Brown  v.  Maryland,  12  Wheat.,  419, 
that  the  tax  exacted  from  dealers  in  goods  before 
they  could  be  sold  was,  in  effect,  a  tax  upon  the 
goods  themselves,  and  that  the  legislation  which 
[  1*9  J  thus  discriminated  against  the  products  of  other 
States  In  the  conditions  upon  which  they  could 
be  sold  by  a  certain  class  of  dealers, was  in  con- 
flict with  the  commercial  clause  of  the  Consti- 
tution. 

In  deciding  the  case,  the  court  observed  that 
the  power  conferred  by  this  clause  to  regulate 
commerce  with  foreign  nations  and  among  the 
several  States,  is  without  limitation;  and  that  to 
regulate  commerce  is  to  prescribe  the  conditions 
upon  which  it  shall  be  conducted ;  to  determine 
how  far  it  shall  be  free  from  restrictions ;  how 
far  it  shall  be  subjected  to  duties  and  imposts; 
and  how  far  it  shall  be  prohibited  ;  that  when 
the  subject  to  which  the  power  applies  is  na- 
tional in  its  character,  or  of  such  a  nature  as  to 
admit  of  uniformity  of  regulation,  the  power  is 
exclusive  of  state  authority ;  that  the  portion  of 
commerce  with  foreign  countries  or  between 
the  States,  which  consists  in  the  transportation 
and  exchange  of  commodities,  is  of  national 
importance  and  admits  and  requires  uniformity 
of  regulation ;  that  the  object  of  vesting  this 
power  in  the  General  Government  was  to  insure 
this  uniformity  against  discriminating  state 
legislation ;  and  that  to  that  end  this  power 
must  cover  the  property  which  is  the  subject  of 
trade  from  hostile  or  interfering  legislation  until 
it  has  become  a  part  of  the  general  property  of 
the  country  and  subject  to  similar  protection, 
and  to  no  greater  burdens.  If,  before  that  time, 
the  property  can  become  subject  to  any  restric- 
tions by  state  legislation,  the  object  of  vesting 
the  control  in  Congress  may  be  defeated.  If  the 
State  can  exact  a  license  tax  from  one  class  of 
traders  for  the  sale  of  goods  which  are  the 
growth,  product  or  manufacture  of  other  States, 
it  can  exact  the  license  from  all  traders  in  such 
goods,  and  the  amount  of  the  tax  will  rest  in  its 
discretion.  "Imposts,"  the  court  said,  "ope- 
rating as  an  absolute  exclusion  of  the  goods, 
would  be  possible,  and  all  the  evils  of  discrim- 
inating state  legislation  favorable  to  the  interests 
of  one  State  and  injurious  to  the  interests  of 
other  States  and  countries,  which  existed  pre- 
vious to  the  adoption  of  the  Constitution,  might 
follow,  and  the  experience  of  the  last  fifteen 
years  shows  would  follow,  from  the  action  of 
[1*7]  some  of  the  States."  The  court,  therefore,  held 
that  the  commercial  power  of  the  Federal  Gov- 
ernment over  a  commodity  continued  until  the 
commodity  had  ceased  to  be  the  subject  of  dis- 
criminating legislation  in  any  State  by  reason  of 
its  foreign  character,  and  that  this  power  pro- 
tects it  after  it  has  entered  the  State,  from  any 
burdens  imposed  by  reason  of  its  foreign  origin. 
The  court  also  held  that  the  inaction  of  Con- 
gress to  prescribe  any  specific  rules  to  govern 
interstate  commerce,  when  considered  with  ref- 
erence to  its  legislation  with  respect  to  foreign 
commerce,  is  equivalent  to  a  declaration  that 
interstate  commerce  shall  be  free  and  untram- 
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meled,  and  that  this  policy  would  be  defeated 
by  discriminating  legislation  like  that  of  Mis- 
souri. 

The  doctrine  of  this  case  has  never  been 
questioned ;  it  has  been  uniformly  recogiized 
and  approved,  and  expresses  "ow  the  settled 
judgment  of  the  court. 

According  to  it,  the  Statute  of  "jxas  is  inop- 
erative, so  far  as  it  makes  a  discrimination 
against  wines  and  beer  imported  from  other 
States,  when  sold  separately  from  other  liquors. 
A  tax  cannot  be  exacted  for  the  sale  of  beer  and 
wines  when  a  foreign  manufacture,  if  not  ex- 
acted from  their  sale  when  of  home  manufact- 
ure. If  a  party  be  engaged  exclusively  in  the 
sale  of  these  liquors,  or  in  any  business  for 
which  a  tax  is  levied  because  it  embraces  a  sale 
of  them,  he  may  justly  object  to  the  discrimi- 
nating character  of  the  Act,  and  on  that  account 
challenge  its  validity,  under  the  decision  in 
question ;  but  if  engaged  in  the  sale  of  other 
liquors  than  beer  or  wines,  he  cannot  complain 
of  the  state  tax  on  that  ground.  The  statute 
makes  no  discrimination  in  favor  of  other 
liquors  of  home  manufacture.  Whilst  it  groups 
the  sale  of  several  kinds  of  liquors  as  one  occu- 
pation, it  evidently  intends  that  the  occupation 
which  consists  in  the  sale  of  any  one  of  the 
several  liquors  named,  in  the  quantities  men- 
tioned, shall  be  subject  to  taxation,  as  though 
it  read,  "For  selling  spirituous,  or  vinous  or 
malt,  or  other  intoxicating  liquors."  It  does  not 
require,  to  justify  the  tax,  that  a  party  shall  be 
engaged  in  the  sale  of  all  the  liquors  mentioned , 
as  well  as  other  liquors.  This  being  the  true 
construction  of  the  Act,  there  can  be  no  objec- 
tion to  its  enforcement  where  the  tax  is  levied 
for  occupations  for  the  sale  of  other  liquors  [128] 
than  wines  and  beers.  In  the  present  case  the 
petitioners  describe  themselves  as  engaged  in 
the  occupation  of  selling  spirituous,  vinous, 
malt  and  other  intoxicating  liquors;  that  is,  in 
all  the  liquors  mentioned  ana  others  not  men- 
tioned. There  is  no  reason  why  they  should  be 
exempted  from  the  tax  when  selling  brandies 
and  whisky  s  and  other  alcoholic  drinks,  in  the 

auantities  mentioned,  because  they  could  not  be 
ius  taxed  if  their  occupation  was  limited  to 
the  sale  of  wines  and  beer. 

We  see,  therefore,  no  error  in  the  ruling  of 
the  Supreme  Court  of  Texas  and  its  judgment 
it,  accordingly,  affirmed. 

True  copy.  Test; 

James  H.  MoKenney.  Clerk,  Bup.  Court,  TJ.  8. 


HOSEA  BALL  et  al.,  Apptt., 
e. 

JUSTIN  LANGLES  and  N.  A,  BAUMGAR- 
DEN,  Composing  the  Firm  of  Baumgabdek 
&  Langles, 

(See  8.  C,  12  Otto,  128-132.) 
Rc-i trued  Letter*  Patent. 

The  Commissioner  of  Patents  has  no  authority  to* 
grant  re-issued  letters  patent  for  an  invention  dif- 
ferent from  that  for  which  the  patentee  first  ap- 
plied, much  broader  and  containing  new  matter. 
They  are  void. 

[No.  29.] 

Argued  March  89,  1880,  Decided  Not.  16, 1880. 
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APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Louisiana. 
The  case  is  fully  stated  by  the  court. 
Memrt.  Dnraut  d  Hornor,  for  appellants. 
Memrt.  Conway  Robinson  and  Leigh  Rob 
inaon  for  appellees. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  bill  charges  an  infringement  of  re-issued 
letters  patent  for  an  alleged  new  and  useful  im- 
provement in  ovens,  granted  to  Hoaea  Ball  on 
the  14th  day  of  June,  1870.  The  original  pa- 
tent was  granted  to  Ball  on  the  25th  day  of  Sep- 
tember, 1856,  for  a  period  of  fourteen  years 
from  that  date.  On  the  12th  of  October,  1869, 
this  original  was  surrendered,  and  a  re-issue 
iiftfli  was  granted.  A  second  re-issue  was  granted  on 
tMMm'  the  14th  of  June,  1870,  numbered  4026.  Subse- 
guently  an  extension  of  the  patent  was  granted 
for  seven  years,  from  September  28,  1870.  It 
is  upon  the  second  re-issue,  No.  4026,  thus  ex- 
tended, that  this  suit  is  founded.  The  charge 
of  the  bill  is,  that  the  defendants  have  con- 
structed such  an  oven  as  that  patented,  with  in- 
tent to  use  it.  The  circuit  court  dismissed  the 
bill,  and  from  that  decree  the  complainants 
have  appealed. 

The  first  question  now  to  be  considered  un- 
der the  pleadings  and  evidence  is,  whether  the 
re-issuea  patent,  No.  4026,  is  valid.  One  of  the 
defenses  set  up  by  the  answer  is,  that  the  re- is- 
sue is  not  for  the  same  invention  as  that  de- 
scribed, claimed  and  shown  in  the  original  let- 
ters, and  it  is  averred  that  the  surrender  of 
those  letters  and  the  first  re-issue  were  for  the 
purpose  of  introducing  new  matter  not  shown, 
suggested  or  indicated  in  the  specification, 
drawings  or  model  filed  with  the  original  appli- 
cation, and  also  for  the  purpose  of  obtaining  a 
claim  broader  than  the  invention,  and  broad 
enough  to  cover  the  invention  of  subsequent  in- 
ventors and  patentees.  If  these  averments  of 
the  answer  arc  well  founded,  the  re-issue  is  void 
and  it  will  be  unnecessary  to  consider  the  other 
defenses  set  up. 

When  the  re-issues  of  1869  and  1870  were 
granted,  the  Commissioner  of  Patents  had  au- 
thority, under  the  Acts  of  Congress,  to  grant 
re-issues  only  in  certain  specified  cases.  These 
were  whenever  a  patent  was  inoperative  or  -in- 
valid by  reason  of  a  defective  or  insufficient 
•peciOcation,  or  by  reason  of  the  patentee's 
claiming  as  his  own  invention  or  discovery 
more  than  he  had  a  right  to  claim  as  new,  if  the 
error  had  arisen  by  inadvertence,  accident  or 
mistake,  without  any  fraudulent  or  deceptive 
intention.  The  commissioner  was  invested  with 
authority  to  determine  whether  the  surrendered 
patent  was  valid  by  reason  of  a  defective  or  in- 
sufficient specification,  or  because  the  patentee 
had  claimed  more  than  he  had  a  right  to  claim 
as  new;  and  if  he  found  such  to  be  the  case, 
and  found  also  that  the  error  had  been  due  to 
inadvertence,  accident  or  mistake,  without 
fraud,  his  decision  #as  conclusive  and  not  sub- 
ject to  review  by  the  courts.  But  the  law  did 
not  confer  upon  him  jurisdiction  to  grant  a  re- 
[190]  issue  embracing  new  matter,  or  a  broader  in- 
vention than  what  was  revealed  by  his  original 
specification  or  drawings  or  models,  except  in 
some  cases  where  there  was  neither  model  nor 
drawing.  A  re-issue  for  anything  more  is,  there- 
See  is  Otto. 


fore,  inoperative  an A  void.  Accordingly,  this 
court  has  repeatedly  i-sld  that  if,  on  comparing 
a  re-issue  with  its  original,  the  former  appears 
on  its  face  to  be  for  a  different  invention  from 
that  described  or  indicated  in  the  latter,  it  must 
be  declared  invalid.  Seymour  v.  Otborne,  11 
Wall.,  516,  544  [78  U.  8.,  XX.,  83,  881;  Rue- 
tell  v.  Dodge,  98  U.  8.,  460  rXXIII.,  9781. 

In  the  original  patent,  Ball  described  his  in- 
vention as  consisting  of  an  oven  with  a  series 
of  bread  receivers  swung  between  the  ends  of  a 
rod  hung  in  an  interior  perforated  chamber,  and 
capable  of  rotation  on  a  horizontal  shaft:  an  ar- 
rangement being  provided  for  the  self-delivery 
of  the  bread  from  the  front  of  the  oven,  as  aft- 
erwards set  forth.  Having  thus  described  it 
generally,  he  proceeded  to  set  forth  in  detail  its 
construction,  including  the  mode  in  which  it 
was  heated.  This  was  done  in  part  by  explana- 
tion of  his  drawings.  A  fire-chamber  was  rep- 
resented below  the  oven,  with  an  ash-pit  be- 
neath; above  the  fire-chamber,  but  beneath  the 
oven,  a  space  through  which  tho  products  of 
combustion  passed  on  their  way  to  the  chimney, 
communicating  by  openings  with  the  %  '"'cal 
side  and  back  Hues.  These  flues  were  exterior 
to  the  oven  proper,  but  they  communicated 
with  the  interior  chamber  oc  oven  by  perfora- 
tions or  openings.  In  this  interior  chamber  the 
bread  was  placed  on  platforms  hung  on  a  re- 
volving rod,  and  a  mode  of  discharge  and  fill- 
ing was  described.  The  specification  then  stated 
that,  "  Owing  to  the  perforated  sides  and  back 
of  the  interior  chamber,  all  parts  of  it  receive 
the  full  heat  of  the  oven,  suitable  dampers  reg- 
ulating the  course  of  the  products  of  combus- 
tion to  the  chimney."  Such  was  the  deacrip 
tion,  so  far  as  it  is  necessary  to  state  it.  Tho 
single  claim  of  the  patent  was  as  follows: 
"  What  I  claim  and  desire  to  secure  by  letters 
patent,  is  the  perforated  interior  chamber,  in 
combination  with  the  rotary  reel  and  the  swing- 
ing platform  thereon,  self-discharging,  substan- 
tially as  set  forth." 

It  is  evident  from  this  description  and  from 
the  attendant  drawings,  that  the  interior  cham- 
ber or  oven  was  so  constructed,  that  what  a  re- 
called "  the  products  of  combustion  "  did  not  r  1317 
and  could  not  pass  directly  into  it.  The  cham- 
ber was  heated  by  those  products  passing 
through  the  exterior  flues  on  the  sides  and  back. 
There  was  no  direct  communication  between 
the  space  above  the  fire-chamber  and  the  inte- 
rior of  the  oven,  and  no  communication  at  all 
except  indirectly  through  the  perforations  in 
the  vertical  flues  on  the  sides  and  back  sf  the 
oven.  The  interior  chamber  was  heated  for  bak- 
ing by  heat  radiating  from  its  walls,  except  the 
comparatively  small  quantity  which  was  per- 
mitted to  enter  through  the  small  perforations 
in  the  flues.  It  is  impossible  to  detect  in  the 
specification  or  drawings  any  intention  or  hint 
even  of  conducting  the  products  of  combustion 
(whatever  may  have  been  meant  by  the  phrase, 
whether  heat,  gases  or  smoke,  or  all  of  them) 
directly  into  the  baking  chamber.  Not  a  single 
ray  of  heat  could  enter  the  chamber,  radiated 
from  the  fire.  No  passage  was  provided  through 
the  bottom,  and  even  the  perforations  in  the 
sides  must  have  been  ineffectual  to  divert  the 
ascending  heat  from  its  upward  course  through 
the  flues. 

If,  now,  we  turn  to  the  re-issues  ol  1869  and 
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1870,it  cannot  be  doubted  that  while  they  claim 
what  was  claimed  in  the  original,  they  claim 
much  more.  They  claim  an  entirely  different 
mode  of  heating  the  chamber,  necessitating  a 
radical  difference  in  the  construction  of  the  oven. 

The  specification  of  the  re-issue  of  1870,  as 
well  as  that  of  1869,  instead  of  representing  the 
space  above  the  fire-chamber  as  communicat- 
ing with  the  interior  chamber  only  indirectly 
through  perforations  in  the  vertical  and  back 
flues,  described  it  as  communicating  "  Directly 
or  indirectly  in  any  proper  manner  with  the 
chamber  in  which  the  bread-receiving  shelves 
or  platforms  are  revolved."  The  patentee  says: 
"  The  flues  and  openings  to  permit  the  passage 
or  circulation  of  gases  into  or  through  the  bread- 
chamber  may  be  located  and  arranged  in  any  ef- 
fective manner."  Thus  the  flues  and  openings 
may  be  made  through  the  bottom  of  the  oven 
and  immediately  over  the  fire,  admitting  direct 
radiation  from  the  fire-chamber.  And  he  claims 
' '  One  or  more  swinging  bread-holders,  suspend- 
ed from  the  arms  or  end  plates  of  a  rotating 
rod  in  combination  with  a  furnace  so  arranged 
and  connected  that  the  products  of  combustion 
will  pass  into  or  through  the  chamber  within 
which  the  bread-holders  move."  Thus  his  re- 
issued patent  has  become  one  for  an  oven  in 
which  there  may  be  no  diaphragm  or  partition 
separating  the  compartment  in  which  the 
dough  is  placed  from  the  furnace  by  which  it 
is  heated,  and  which  may  be  directly  under  it. 
Thus  the  oven  is  made  a  part  of  the  passage- 
way for  the  products  of  combustion  from  the 
fire-chamber  to  the  chimney.  That  this  is  a 
very  different  invention  from  anything  exhibit- 
ed m  the  original  specification  and  drawings,  is 
too  obvious  to  need  further  elucidation.  We 
cannot  doubt  that  the  purpose  of  the  re-issues 
was  not  to  cure  defects  in  the  original  specifica- 
tion, or  any  deficiency  in  describing  the  inven- 
tion, but  to  cover  other  devices  which  the  pa- 
tentee had  not  in  mind  when  he  first  applied  for 
his  patent,  and  which  may  have  subsequently 
come  to  his  knowledge.  Thirteen  years  after 
the  patent  was  granted  had  elapsed  before  he 
applied  for  any  re-issue.  However  this  may  be, 
the  re-issued  letters  are  so  clearly  for  a  different 
invention  from  that  for  which  the  patentee  first 
applied,  containing  new  matter  and  so  much 
broader,  that  we  are  constrained  to  hold  that  the 
Commissioner  of  Patents  had  no  authority  to 
grant  them,  and,  consequently,  that  they  are 
void. 

The  complainants  bill  toot,  therefore,  rightly 
dismissed,  and  the  decree  of  the  court  below  is 
affirmed,  with  costs. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 

Cited— 108  U.  8.,  888 :  108  U.  8.,  798:  106  D.  8.,  647 ; 
106  U.  8.,  147,  488 ;  111  U.  8.,  103 ;  112  tf.  8.,  6W. 
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Sales,  when  not  fraudulent  at  to  creditors — ac- 
quiescence— subsequent  purchaser—sale  by  cor- 
poration. 

L  If  an  Individual,  being;  solvent  at  the  time, wi  th- 
out  any  actual  intent  to  defraud  creditors,  disposes 
of  property  for  an  inadequate  consideration,  ov 
even  makes  a  voluntary  conveyance  of  it,  subse- 
quent creditors  cannot  question  the  transaction. 

2.  Subsequent  creditors  have  no  better  right  than 
subsequent  purchasers, to  question  a  previous  trans- 
action, in  which  the  debtor's  property  was  obtained 
from  him  by  fraud,  in  which  he  has  acquiesced. 

3.  A  subsequent  purchaser  from  the  grantor 
cannot  set  up  the  alleged  fraud  of  the  first  grantee, 
to  defeat  his  title. 

4.  The  disposal  by  a  corporation  of  any  of  its 
property  cannot  be  questioned  by  subsequent  cred- 
itors of  the  corporation,  any  more  than  a  like  dis- 
posal of  property  by  an  individual  can  be. 

[No.  38.] 

Argued  Oct.  20, 21, 1880.  Decided  Nov.  16, 1880. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin. 
The  case  is  fullystated  by  the  court: 
Meters.  Matt.  H.  Carpenter  and  Newton 
S.  Murphey,  for  appellants: 

The  directors  of  a  corporation  are,  in  regard 
to  the  property  of  the  corporation,  trustees  for 
the  stockholders  and  creditors. 

Jackson  v.  Ludeling,  21  Wall.,  616,  624  (88  U. 
S.,  XXII.,  492, 495);  Field.Corp.,  sec.172;  Cum- 
berland Coal  Co.  v.  Parish,  42  Md.,  598;  R.  R. 
Co.  v.  Poor.,  59  Me.,  277 ;  Comrt.  v.  Reynolds. 
44  Ind.,  509;  Bradley  v.  FanceU,  1  Holmes,  438; 
Blitt  v.  Matteton,  45  N.Y.,  22. 

A  director  cannot  be  interested  in  a  contract 
between  the  corporation  and  a  third  person. . 

Port  v.  Russell,  36  Ind.,  60;  R.  R.  Co.  v.  Bmr- 
ler,  9  Bush.,  468;  R.  R.  Co.  v.  Hoieard,  7  Wall., 
410,  411  (74  U.  S.,  XIX.,  120). 

The  stock  and  property  of  a  corporation  are 
funds  for  the  benefit  of  creditors,  and  they  may 
pursue  its  property,  except  into  the  hands  of  a 
bona  fide  purchaser. 

Curran  v.  Ark.,  15  How.,  807,  811. 
The  sale  from  the  debtor  Corporation  to  Nash, 
which  creates  the  obstacle  in  the  way  of  the 
complainants'  satisf ying  their  judgment  out  of 
this  property,  was  fraudulent  and  void. 

This  transaction  presents  every  feature  and 
element,  in  greatly  aggravated  form,  cf  the 
transaction  which  this  court,  in  Michoud  v. 
Oirod,  4  How.,  557,  declared  to  lie  not  voidable 
merely,  but  absolutely  void. 

It  is  also  a  case  within  the  exception  to  the 
general  rule,  that  a  sale  procured  by  fraud  is 
voidable  merely,  as  stated  by  this  court  in  Twin 
Lick  Oil  Co.  v.  Marbury,  91  U.  8.,  589  (XXIII.. 
880),  and  is  to  be  regarded  as  void  ab  initio. 

There  may  be  cases  where  such  contracts 
would  be  void  ab  initio;  ns  where  an  agent  to 
sell  buys  for  himself,  and  by  his  power  of  attor- 
ney conveys  to  himself  that  which  he  was  au- 
thorized to  sell. 

The  only  question  in  this  case  which  deserves 
serious  consideration  is,  whether  or  not  the  com- 
plainants, who  are  the  subsequent  creditors,  can 
maintain  this  suit. 

The  sale  is  void  and  not  merely  voidable.  But 
if  merely  voidable,  yet  a  subsequent  judgment 
creditor  may  reach  the  property. 

It  is  a  general  principle  that  a  creditor  may, 
in  equity,  reach  every  property  right  of  his 
debtor. 

William*  v.  Thorn,  70  N.  Y.,  270. 
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Even  damages  recovered  for  tort,  to  property 
subject  to  execution,  may  be  reached  by  credit- 

Hudson  v.  Beta,  11  Paige,  188. 

Where  a  creditor  sells  the  real  estate  of  his 
debtor  and  becomes  the  purchaser,  he  may 
maintain  a  bill  to  set  aside  a  prior  usurious 
mortgage. 

Dix  v.  Van  Wyck,  2  Hill  (N.  Y.),  525. 

Creditors,  becoming  purchasers  of  a  debtor's 
lands,  are  not  strangers,  and  may  maintain  any 
suit  in  regard  to  the  lands  that  the  debtor  could 
tr.ve  maintained. 

Sfiaw  v.  Dwight,  27  N.  T.,  245;  McMahon  v. 
Alien,  85  N.  T.,  405. 

A  judgment  creditor  may  maintain  suit  to 
remove  cloud  upon  the  title  to  lands,  upon 
which  his  judgment  would  otherwise  be  a  hen, 
even  without  issuing  execution. 

Shaw  v.  Diciyht  (supra). 

But  here  execution  has  been  issued  and  levied, 
and  this  suit  is  brought  to  remove  cloud  and  ob- 
struction to  the  sale,  which,  it  is  conceded  by 
the  other  side,  the  debtor  might  have  done. 

Livingston  v.  Iron  Co.,  9  Wend.,  511 ;  Dick- 
iwn  v.  BurreU,  L.  R,  lEq.  Cas.,  887; McMa- 
kon  v.  Alien  (supra);  Baker  v.  Whiting,  8  Sum., 
475. 

The  other  side  will  cite  Prosser  v.  Edmonds, 
1  T,  &  C.  Ex.  Eq.,  481;  Orocker  v.  BeUangee,  6 
Wis.,  645;  R.  R.  Co.  v.  R.  R.  Co.,  20  Wis.,  174, 
and  perhaps  other  cases,  as  holding  a  contrary 
doctrine.  They  all  rest  upon  Prosser  v.  Ed- 
utmdi,  and  are  bad  law. 

■Protttr  v.  Edmonds  is  substantially  overruled 
by  Dickinson  v.  BurreU  (supra),  and  in  McMa- 
hon v.  AUen  (supra)  these  cases  are  both  con- 
sidered, and  by  the  unanimous  decision  of  the 
court,  Dickinson  v.  BurreU  ia  followed.  McMa- 
hon v.  AUen  (supra)  is  a  case  very  like  this  one. 

Messrs.  John  W.  Gary  and  E.  Mariner, 
for  appellees: 

(a)  There  is  no  statement  in  the  bill  that  the 
complainant  was  unable  to  collect  his  judgment 
at  law;  no  allegation  that  there  was  no  other 
property  upon  which  the  execution  could  be 
levied.  It  does  not  appear  that  the  complain- 
ant had  exhausted  his  remedy  at  law.  There 
i«  no  allegation  that  the  La  Crosse  Company 
was  insolvent,  nor  that  the  execution  could  not 
be  made  out  of  other  property. 

(b)  Granting  that  the  transfer  of  this  prop- 
erty to  Nash,  and  the  subsequent  conveyance 
to  Knee  land,  was  a  fraud  upon  the  La  Crosse 
Company,  the  complainants  are  in  no  position 
to  assert  their  rights  of  the  Company,  and  claim 
that  it  should  be  set  aside.  It  Is  none  of  their 
business.  The  La  Crosse  Company  does  not 
and  has  not  asked  to  have  it  set  aside. 

Prosser  v.  Edmonds,  1  You.  &  C,  Ex.  Eq., 
481;  Orocker  v.  BeUangee,  6  Wis.,  645  ;  Mil.  <fe 
M.RRCo.  v.  Mil.  &  W.  R.  R.  Co.,  20  Wis., 
174;  Johnson  v.  Bennett,  89  Barb.,  287;  BueU  v. 
Buckingham,  16  Iowa,  284,  and  cases  cited. 

(e)  Because  the  bill  does  not  allege  that  the 
complainants  or  anyone  else  were  creditors  of 
the  La  Crosse  Company  at  the  time  of  sale.  To 
render  a  conveyance  fraudulent  as  to  creditors, 
it  must  be  voluntary,  with  an  intent  to  hinder 
and  delay  or  defraud  creditors  of  grantor,  being 
indebted  at  the  time. 

A  voluntary  deed  is  valid,  except  as  to  cred- 
rton,  against  the  world,  and  If  there  are  no 
See  12  Otto. 


creditors  at  the  time,  and  it  is  not  made  for  the 
purpose  of  defrauding  creditors,  a  subsequent 
creditor  cannot  take  advantage  of  it. 

Backhouse  v.  JeU.,  1  Brock.,  500. 

A  voluntary  conveyance  made  by  a  party  in- 
debted at  the  time,  is  void  as  to  creditors  whose 
debts  existed  when  the  gift  was  made,  but  it  is 
not  void  if  there  are  no  creditors  existing. 

Sexton  v.  Wheaton,  8  Wheat.,  229,  2M. 

In  that  case  the  bill  did  not  charge  Wheaton 
with  having  been  indebted  at  the  time  he  made 
the  conveyance  to  his  wife,  and  the  court  says: 
"  The  fact  that  he  was  indebted  cannot  be  as- 
sumed; it  must  be  alleged  and  proved." 

Bee  S.  C,  in  1  Am.,  L.  Cas.,  1.,  and  the 
note  thereto;  MaUingly  v.  Nye,  8  Wall.,  870  (75 
U.8. , XIX.  ,380);  Binds  v.  Longwrth,!  1  Wheat. , 
199. 

To  invalidate  a  deed,  evidence  of  indebted- 
ness at  the  time,  at  least,  as  I  conceive,  amount- 
ing or  approximating  to  embarrassment  must 
be  shown. 

Opinion  of  Gould,  in  Salmon  v.  Bennett,  1 
Am.,  L.  Cas.,  85. 

There  is  nothing  in  this  case  tending  to  show 
that  this  conveyance  was  made  with  any  intent 
to  defraud  creditors.  The  complaninants'  alle- 
gations, if  true,  would  only  make  out  a  pur- 
chase by  a  trustee,  of  the  trust  property  ,  which 
the  cestui  que  trust  might  disaffirm,  if  it  chose 
to  do  so.  But  under  the  authorities  above  cited, 
no  other  person  than  the  trustee  has  a  right  to 
cancel  such  a  sale. 

But  if  there  was  a  fraud,  it  was  a  fraud  against 
the  La  Crosse  Company  alone ;  it  was  not  void 
ab  origins,  but  only  voidable,  and  voidable  only 
by  the  party  in  interest,  which  was  the  La  Crosse 
Company,  and  not  by  a  creditor.  No  stranger 
could  interfere;  no  person, unless  some-one  hav- 
ing an  interest  in  the  land.  No  general  creditor 
of  the  Company,  at  the  time  of  the  sale,  could 
do  it,  much  leas  a  subsequent  one. 

The  authorities  are  uniform,  that  a  stranger 
cannot  object  to  the  invalidity  of  such  a  sale. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

In  September,  1855,  the  La  Crosse  and  Mil- 
waukee R.  R.  Company  not  being  at  that  time, 
so  far  as  appears,  indebted  in  any  considerable 
amount,  sold  certain  real  estate  in  the  City  of 
Milwaukee,  not  then  wanted  for  railroad  pur- 
poses, to  Charles  D.Nash.for  the  sum  of  $25,000. 
The  officers  of  the  Company  who  took  a  lead- 
ing part  in  negotiating  the  sale  are  charged  to 
have  been  interested  in  the  purchase,  and  to 
have  furnished  Nash  the  means  for  effecting  it. 
At  all  events,  shortly  after  it  was  made,  Nash 
conveyed  the  property,  for  the  original  consid- 
eration, to  Moses  Kneeland,  one  of  the  officers 
referred  to;  and  Eneeland,  retaining  one  third 
part,  subsequently  conveyed  the  other  two  third 
parts  to  Ludington  and  Kil bourn,  they  all  be- 
ing directors  of  the  Company  and  members  of 
the  executive  committee.  The  Company  itself 
never  questioned  the  fairness  of  this  transac- 
tion; on  the  contrary,  the  sale  was  subsequently, 
in  March,  1858,  expressly  confirmed  by  the 
Board  of  Directors,  and  a  further  quitclaim 
deed  executed  by  the  Company  in  confirmation 
thereof.  In  September  and  November,  1858. 
the  appellants,  Graham  and  Scott,  recovered 
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two  judgments  against  the  Company  for  indebt- 
edness on  contract,  arising  after  the  sale  of  the 
lands,  and  issued  executions  thereon,  under 
vhich  levies  were  made  on  said  lands,  as  lands 
ci  the  Company.  In  January,  1860,  the  appel- 
lants, having  sued  these  judgments  in  the  United 
States  Court,  recovered  a  second  judgment  for 
upwards  of  $40,000,  issued  execution  thereon, 
and  made  another  levy  on  the  lands.  Being  un- 
willing to  attempt  a  sale  under  their  said  exe- 
cution, in  consequence  of  the  deeds  for  the 
lands  being  recorded,  the  appellants,  in  June, 
1860,  filed  the  bill  in  this  case  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Wisconsin  against  Eneeland,  Kilbourn, 
Ludington  and  the  Railroad  Company,  setting 
forth  their  said  judgments,  executions  ana 
levies,  stating  the  fact  of  the  said  sale  to  Nash 
and  his  conveyance  to  Eneeland,  and  the  tat- 
ter's conveyance  to  the  other  parties;  alleging 
(152]  that  the  transaction  was  a  fraud  against  the 
Corporation  and  its  creditors,  and  complaining 
that  the  said  conveyances  of  the  lands  were  a 
cloud  upon  their  right  to  sell  the  lands  under 
execution,  and  an  impediment  in  the  way  of  the 
execution  of  their  writ  of  fieri  facias;  and 
prayed  that  the  lands  might  be  decreed  subject 
to  the  lien  of  their  judgment;  that  they  might 
be  decreed  to  be  authorized  to  sell  the  same,  or 
so  much  as  might  be  necessary  for  the  purpose 
Of  satisfying  their  judgment;  and  that  Enee- 
land, Kilbourn  and  Ludington  might  loin  in 
the  conveyance,  and  might  be  enjoined  from 
claiming  the  land;  and  that  the  conveyances  to 
them  might  be  declared  null  and  void.  The 
bill,  amongst  other  things,  averred  that  the 
lands  were  sold  to  Nash  for  much  less  than  their 
real  value;  but  it  contained  no  allegation  that 
the  Company  was  insolvent,  or  that  it  had  not 
other  assets  available  under  an  execution;  nor 
was  any  offer  made  to  repay  the  consideration 
which  the  purchaser  had  given  for  the  lands. 

To  this  bill  the  defendants  severally  filed  an- 
swers, denying  that  the  lands  were  worth  more 
than  $25,000  at  the  time  of  sale;  averring  that 
the  sale  was  made  in  good  faith  and  with  the 
Company '8  concurrence,  and  setting  forth,  in 
detail,  many  circumstances  tending  to  show 
that  the  title  was  involved  and  embarrassed; 
that  they  required  large  outlays  of  money  to 
render  them  available;  that  the  Company  had 
offered  them  for  sale  in  the  market  and  was  un- 
able to  get  from  any  other  person  the  price  paid 
for  them  by  Nash;  that,  although  Nash  was  re- 
quested to  purchase  the  lands  by  Eneeland  and 
was  aided  by  him  in  paying  therefor,  yet  Nash 
had  the  option  to  keep  them;  but  after  making 
the  purchase  and  inquiring  into  the  title  and 
situation  of  the  lands,  he  asked  to  be  relieved 
from  the  purchase,  and  that  thereupon  Enee- 
land, Kilbourn  and  Ludington  took  them  off 
his  hands. 

The  parties  went  into  proofs,  and  it  does  ap- 
pear that  the  Company  had,  for  months  prior 
to  the  sale,  been  endeavoring  to  dispose  of  the 
lands,  and  could  get  no  purchaser  at  the  price 
offered  by  Nash;  and  the  leading  statements  of 
the  answer,  as  to  the  title  and  situation  of  the 
lands,  were  verified.  It  also  appeared  that  the 
Railroad  Company  never  objected  to  the  sale, 
but  that  it  was  expressly  confirmed  in  March, 
1868,  by  a  resolution  a*  the  Board  of  Directors, 
as  before  noticed. 
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Various  transactions  subsequently  toox  place,  r  1 53 1 
by  which  other  parties  became  interested  in  the 
lands,  and  in  the  affairs  and  property  of  the 
Railroad  Company,  which  are  fully  developed 
in  the  supplemental  proceedings  and  proofs;  but 
it  is  unnecessary  to  notice  them  further.  The 
foregoing  statement  exhibits  the  leading  feat- 
ures of  the  case  as  presented  for  our  consider- 
ation. 

The  main  question  is,  whether  the  sale  to 
Nash,  made  before  the  Railroad  Company  be- 
came indebted  to  the  appellants,  and  when  for 
all  that  appears  it  was  perfectly  solvent,  even 
though  made  for  the  use  and  benefit  of  the  offi- 
cers referred  to,  can  be  set  aside  at  the  instance 
of  the  complainants,  for  the  purpose  of  subject- 
ing the  lands  to  sale  under  their  execution.  And 
this  question,  we  think,  must  be  answered  iu 
the  negative. 

It  is  a  well  settled  rule  of  law,  that  If  an  indi- 
vidual, being  solvent  at  the  time,  without  any 
actual  intent  to  defraud  creditors,  dispose  f  t* 
property,  for  an  inadequate  consideration,  or 
even  make  a  voluntary  conveyance  of  it,  sub- 
sequent creditors  cannot  question  the  transiw- 
tion.  They  are  not  injured.  They  gave  credit 
to  the  debtor  in  the  status  which  he  had  after 
the  voluntary  conveyance  was  made. 

The  authorities  on  this  subject  are  fully  col- 
lected in  the  notes  to  Sexton  v.  Wheaton,  1  Am. 
L.  Cas.,  1  [8  Wheat.,  229J,  and  in  the  opinion 
of  Chief  Justice  Marshall  in  that  case;  and  the 
general  doctrine  is  affirmed  in  the  case  of  Mat- 
urely v.  Nye,  8  Wall. .  870  [75  U.  S.,  XIX.,  880]. 

ft  is  true  that  if  a  debtor  dispose  of  his  prop- 
erty, with  intent  to  defraud  those  to  whom  he 
expects  to  become  immediately  or  soon  in- 
debted, this  may  be  a  fraud  against  them,  which 
they  may  have  a  right  to  unravel.  But  that  is 
a  special  case,  to  which  the  present  bears  no  re- 
semblance. It  is  not  pretended  that  the  Rail- 
road Company  disposed  of  the  property  ia  ques- 
tion for  the  purpose  of  defrauding  creditors, 
much  less  for  the  purpose  of  defrauding  those 
who  afterwards  in  due  course  of  business  might 
become  its  creditors. 

But  it  is  contended  that  this  is  a  case  in  which 
the  debtor  Corporation  was  defrauded  of  its 
property,  and  that  as  the  Company  bad  a  right 
of  proceeding  for  its  recovery,  any  of  its  judg- 
ment and  execution  creditors  have  an  equal 
right;  that  it  is  a  property  right,  and  one  that 
inures  to  the  benefit  of  creditors. 

Conceding  that  creditors  who  were  such  when  1 1 5*  1 
the  fraudulent  procurement  of  the  debtor's  prop- 
erty occurred — and  cases  to  that  effect  have  been 
cited — the  question  still  remains,  whether,  the 
debtor  being  unwilling  to  disturb  the  transac- 
tion, subsequent  creditors  have  such  an  interest 
that  they  can  reach  the  property  for  the  satis- 
faction of  their  debts.  We  doubt  whether  any 
case,  going  as  far  as  this,  can  be  found.  No 
such  case  has  been  cited  in  the  argument.  Dic- 
ta of  judges  to  that  effect  may,  undoubtedly, 
be  produced,  but  they  are  not  supported  by  the 
facts  of  the  cases  under  consideration. 

It  seems  clear  that  subsequent  creditors  have 
no  better  right  than  subsequent  purchasers,  to 
question  a  previous  transaction  in  which  the 
debtor's  property  was  obtained  from  him  by- 
fraud,  which  he  has  acquiesced  in  and  which 
he  has  manifested  no  desire  to  disturb.  Yet,  in 
such  a  case,  subsequent  purchasers  have  no  such 
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right.   In  the  case  of  FrencJi  v.  BhotweU,  5 
Johns.  Ch.,  655,  Chancellor  Kent  decided,  upon 
full  consideration,  that  when  a  party  to  a  judg- 
ment, entered  upon  a  warrant  of  attorney,  vol- 
untarily waives  his  defense  or  remedy  on  the 
ground  of  fraud  or  usury  and  releases  the  other 
party,  a  subsequent  purchaser  under  him,  with 
notice  of  the  judgment,  will  not.be  allowed  to 
impeach  it  or  to  investigate  the  merits  of  the 
original  transaction  between  the  original  par- 
ties; and  he  dismissed  a  bill  filed  by  the  subse- 
quent purchaser  for  relief  in  such  a  case.  The 
Chancellor  said:  "  If  the  party  himself,  who  is 
the  victim  of  fraud  or  usury,  chooses  to  waive 
his  remedy  and  release  the  party,  it  does  not  be- 
long to  a  subsequent  purchaser  under  him  to 
recall  ard  assume  the  remedy  for  him.   If  a 
judgment  was  fraudulent  by  collusion  between 
the  parties  to  it,  on  purpose  to  defraud  a  subse- 
quent purchaser,  the  case  would  present  a  very 
different  question.   But  if  the  judgment  was 
fraudulent  only  between  the  parties,  It  is  for  the 
injured  party  alone  to  apply  the  remedy.  If  he 
chooses  to  waive  it  and  discharge  the  party,  it 
cannot  consist,  in  justice  or  sound  policy,  that 
a  subsequent  voluntary  purchaser,  knowing  of 
that  judgment,  should  be  competent  to  investi- 
gate the  merits  of  the  original  transaction  as  be- 
tween the  original  parties.    Quuquit  potest  re- 
nanciareiure  pro  $e  introducto.    *   *   *   It  is 
stated  to  have  been  a  principle  of  the  common 
law,  that  a  fraud  could  only  be  avoided  by  him 
who  had  a  prior  interest  in  the  estate  affected 
by  the  fraud,  and  not  by  him  who  subsequent- 
ly to  the  fraud  acquired  an  interest  in  the  es- 
tate.   [  Upton  v.  Bauet]  Cro.  Eliz. ,  445;  Twyne't 
Case.  3  Coke,  83,  a." 

This  decision  of  Chancellor  Kent  was  after- 
wards nearly  unanimously  affirmed  by  the  Court 
of  Errors  of  New  York.  French  v.  SJiotweU,  20 
Johns.,  668. 

When  the  question  of  the  right  of  a  creditor 
to  set  aside  a  conveyance  procured  from  the 
debtor  by  fraud  first  came  before  the  courts  in 
England,  it  was  held  that  the  debtor's  own  right 
was  merely  the  right  to  file  a  bill  in  equity 
against  the  fraudulent  grantee  adversely;  and, 
if  he  did  not  see  fit  to  take  such  a  proceeding, 
his  creditor  had  no  such  privity  with  the  trans 
action  as  to  enable  him  to  obtain  relief,  even 
though  the  debtor  should  assign  his  supposed 
right  to  the  creditor;  that  the  transaction  sa- 
vored of  champerty,  and  was  opposed,  at  least, 
t)  the  spirit  of  the  law  against  champerty  and 
maintenance.  This  was  the  substance  of  the 
decision  by  the  Court  of  Exchequer  in  Proetcr 
v.  Bdnondt,  in  1885  (1  T.  &  0.,  481).  Lord 
A  Dinger  treated  the  case  as  a  new  one,  and  at 
the  close  of  the  argument  remarked  that  his  im- 
pression was  that  such  a  claim  could  not  be  sus- 
tained in  equity,  unless  the  party  who  made  the 
assignment  joined  in  the  prayer  to  set  it  aside. 
He  afterwards  gave  a  deliberate  opinion  upon 
the  point.  In  that  case,  an  executor  and  trustee 
had  fraudulently  procured  an  assignment  of  his 
brother-in-law's  interest  in  the  estate,  knowing 
its  value,  which  was  unknown  to  the  assignor. 
A  subsequent  creditor  of  the  assignor,  to  whom 
he  assigned  his  whole  interest  in  the  estate,  filed 
a  bill  to  set  aside  the  assignment  to  tbe  trustee. 
Lord  A  Dinger  distinguished  the  case  from  that 
of  an  assignment  of  a  chose  in  action,  as  a  note 
not  negotiable,  or  a  bond  c  -uortgage  or  equity 
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of  redemption,  where  possession  of  the  thing 
assigned  is  delivered  to  the  assignee;  and  treated 
it  as  on  assignment  of  a  mere  naked  right  to  file 
a  bill  in  equity,  in  which  the  last  assignee  pur- 
chased nothing  but  a  hostile  right  to  bring  par- 
ties into  a  court  of  equity  as  defendants  to  a  bill 
filed  for  the  purpose  of  obtaining  the  fruits  of 
his  purchase.  What  is  this,"  says  the  Lord 
Chief  Baron,  "  but  the  purchase  of  a  mere  right 
to  recover?  It  is  a  rule,  not  of  our  law  alone, 
but  of  that  of  all  countries,  Voet  ad  Pandect,  [156] 
lib.  41,  tit.  1,  sec.  88,  that  the  mere  right  of  pur- 
chase shall  not  give  a  man  a  right  to  legal  rem- 
edies. The  contrary  doctrine  a  nowhere  toler- 
ated, and  is  against  good  policy.  All  our  cases 
of  maintenance  and  champerty  are  founded  on 
the  principle  that  no  encouragement  should  be 
given  to  litigation  by  the  introduction  of  par- 
ties to  enforce  those  rights  which  others  are  not 
disposed  to  enforce.  There  are  many  cases 
where  the  acts  charged  may  not  amount  prop- 
erly to  maintenance  or  champerty,  yet  of  which, 
upon  general  principles,  and  by  analogy  to  such 
acts,  a  court  of  equity  will  discourage  the  prac- 
tice." "  Robert  Todd,  when  he  assigned,  was 
in  possession  of  nothing  but  a  mere  naked  right. 
He  could  obtain  nothing  without  filing  a  bill. 
No  case  can  be  found  wnich  decides  that  such 
a  right  can  be  tbe  subject  of  assignment,  either 
at'law  or  in  equity."  These  remarks  are  very 
broad,  and  would  apply  to  the  case  of  existing 
as  well  as  subsequent  creditors;  though  the  case 
itself  was  that  of  a  subsequent  creditor.  It  forms 
the  subject  of  a  section  in  Story's  Commenta- 
ries on  Equity  (sec.  1040  h),  where,  in  a  note. 
Lord  Abinger's  opinion  is  extensively  quoted; 
and  it  has  been  followed  by  other  very  respect- 
able authorities,  and,  as  applied  to  subsequent 
creditors,  at  least,  we  think  that  the  reasoning 
is  sound. 

The  principle  established  in  Proucr  v.  Ed- 
monds has  been  adopted  by  the  Supreme  Court 
of  Wisconsin,  in  which  State  the  lands  in  ques- 
tion are  situated.  In  Crocker  v.  BeUangee,  6 
Wis.,  645,  decided  in  1858,  it  was  held  that  a 
deed  obtained  from  the  grantor,  through  fraud- 
ulent representations  made  by  the  grantee,  is 
not  void:,  but  voidable  only,  at  the  election  of 
the  grantor;  and  that  the  conveyance  of  the 
same  land  by  the  grantor  to  another  person,  is 
not  the  exercise  of  such  election,  and  does  not 
avoid  the  former  deed;  that,  in  order  to  avoid 
such  former  deed,  some  proceeding  must  be  had 
by  the  grantor  to  which  the  grantee  is  a  party; 
and  that  a  subsequent  purchaser  from  the  grant- 
or cannot  set  up  the  alleged  fraud  of  the  first 
grantee  to  defeat  his  title;  the  court  holding 
that  tbe  right  of  a  vendor  to  avoid  a  sale  or  deed 
on  the  ground  of  fraud  practiced  by  the  vendee 
is  not  a  right  or  interest  capable  of  sale  and  [1ST] 
transfer,  so  as  to  enable  a  subsequent  vendee  of 
such  right,  for  such  cause,  to  attack  the  title  of 
the  first  vendee;  that  it  is  a  mere  personal  right, 
incapable  of  sale  or  transfer. 

In  Milwaukee  &  M.  R.  R.  Co.  v.  Milwaukee 
db  W.  R.  R.  Co.,  20  Wis.,  174,  the  latter  com- 
pany had  covenanted  to  pay  a  certain  portion 
of  an  incumbrance  on  railroad  property  after- 
wards purchased  by  the  complainant  company 
under  a  subsequent  mortgage.  A  release  of  the 
obligation  bad  been  fraudulently,  as  alleged, 
procured  from  the  original  mortgagor  company 
owning  the  road.   The  complainant  purchased 
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under  a  mortgage  which  conveyed  "  all  causes 
of  action,  demands,  and  chosen  in  action,  of 
whatever  nature,"  of  the  mortgagors;  and 
claimed  to  have  purchased  the  right  to  set.  aside 
the  alleged  fraudulent  release,  and  filed  a  bill 
for  that  purpose;  but  the  bill  was  dismissed  on 
the  ground  that  such  a  right  of  action  could  not 
be  thus  assigned.  The  court  say:  '*  Admitting 
that  the  facts  alleged  present  a  case  which  would 
entitle  the  La  Crosse  and  Milwaukee  Company 
(the  mortgagor)  to  have  the  release  set  aside  on 
account  of  these  acts  of  fraudulent  conceal- 
ment by  one  of  its  directors  of  his  interest  in 
the  defendant  company,  and  assuming  that 
the  further  fact  appears  that  this  right  of  ac- 
tion has  been  assigned  by  the  La  Crosse  and 
Milwaukee  Company  to  the  plaintiff,  the  ques- 
tion would  then  arise,  whether  the  release  could 
be  avoided  on  the  application  of  such  plaintiff, 
the  La  Crosse  and  Milwaukee  Company  mak- 
ing no  complaint  of  the  fraud  whatever.  In 
other  words:  is  this  mere  right  to  litigate  the 
question,  and  to  set  aside  the'deed  of  release  on 
account  of  fraud  practiced  upon  the  assignor,  a 
aubject  of  assignment  and  transfer,  and  will  a 
court  of  equity  allow  the  assignee  to  stand  in 
the  shoes  of  the  assignor  in  respect  to  the  rem- 
edies?" And  then  referring  to  the  previous 
case  of  Crocker  v.  Bdlangee  and  to  Prosser  y. 
Edmonds,  the  court  expresses  its  approbation 
of  those  decisions  and  adds:  "A  reference  to 
these  authorities  is  all  which  probably  need  be 
said  at  this  time  in  regard  to  the  allegations 
above  cited  (referring  to  the  contention  of  coun- 
sel, and  upon  the  point  whether  the  plaintiff 
company  could  avoid  the  release  for  the  alleged 
fraudulent  act  of  concealment,  even  if  this 
right  of  action  had  been  assigned  to  it  by  the 
La  Crosse  and  Milwaukee  Company." 

It  seems  to  us  that  those  cases,  which,  'o  far 
as  it  appears,  declared  the  settled  law  o;  Wis- 
consin, are  conclusive  of  the  present  case. 

It  is  contended  on  the  part  of  the  appellants 
that  the  case  of  Prosser  v.  Edmonds  has  been 
overruled  by  the  subsequent  cases  of  Dickinson 
v.  BurreU,  L.  R.,  1  Eq.  Cas.,  387,  and  McMa- 
hon  v.  Alien,  35  N.  Y.,  403.  We  have  ex- 
amined these  cases,  and  others  which  are  sup- 
posed to  be  in  conflict  with  Prosser  v.  Edmonds. 
In  Dickinson  v.  BurreU,  the  Master  of  the  Rolls, 
Lord  Romilly,  expressly  disavows  any  inten- 
tion to  overrule  the  former  case.  He  says: 
"The  demurrer  is  mainly  supported  on  the 
case  of  Prosser  v.  Edmonds,  which  was  decided, 
after  long  deliberation,  by  Lord  Abinger;  but  I 
am  of  opinion  that  the  case  before  me  does  not 
fall  within  the  rule  established  by  that  decis- 
ion." The  case  then  before  the  court  was,  that 
a  conveyance  of  an  interest  in  an  estate  had 
been  fraudulently  procured  from  Dickinson,  by 
his  own  solicitor,  to  a  third  party  for  the  solic- 
itor's benefit,  and  for  a  very  inadequate  consid- 
eration. Dickinson,  ascertaining  the  fraud,  by 
a  conveyance  which  recited  the  facts,  and  that 
he  disputed  the  validity  of  the  first  conveyance, 
transferred  all  his  share  in  the  estate  to  trustees 
for  the  benefit  of  himself  and  his  children.  The 
trustees  filed  a  bill  to  set  aside  the  fraudulent 
conveyance  upon  repayment  of  the  considera- 
tion money  and  interest,  and  to  establish  the 
trust.  The  Master  of  the  Rolls  sustained  the 
bill,  observing:  "  The  distinction  is  this:  if 
James  Dickinson  had  sold  or  conveyed  the  right 

no 


to  sue  to  set  aside  the  indenture  of  Dec. ,  1860, 
without  conveying  the  property,  or  his  interest 
in  the  property,  which  is  the  subject  of  that 
indenture,  that  would  not  have  enabled  the 
grantee,  AB,  to  maintain  this  bill;  but  if  A  B 
had  bought  the  whole  interest  of  James  Dick- 
inson in  the  property,  then  it  would.  The  right 
of  suit  is  a  right  incidental  to  the  property  con- 
veyed." "  I  think  that  thn  distinction  between 
the  conveyance  of  the  property  itself  and  the 
conveyance  of  a  mere  light  tc  "sue,  or  what  in 
substance  is  a  right  to  sue,  is  taken  by  Ix>rd 
Abinger  in  the  case  of  Prosser  v.  Edmonds.  The 
distinction  is  also  taken  in  Cockeli  v.  Taylor,  15 
Beav.,  103,  and  in  Anderson  v.  Jtadcliffe,  Ell., 
B.  &  E.,  806,  and  has  been  adopted  and  ap- 
proved in  many  other  cases;  and  it  is,  I  think, 
founded  in  reason  and  good  sense."  [159 

Surely  there  is  here  no  overruling  of  Prosser 
v.  Edmonds,  even  if  such  overruling  could  avail 
against  the  Wisconsin  decisions.  It  leaves  that 
case  in  full  force  as  to  assignments  of  the 
mere  right  to  sue.  In  the  case  before  us  there 
is  not  even  that.  The  Railroad  Corporation 
acquiesced  in  the  sale  and  confirmed  it.  The 
conveyance,  which,  perhaps,  might  have  been 
set  aside  had  the  Company  seen  fit,  became 
absolute  as  between  the  parties  and  carried  the 
title.  It  is  as  valid  between  the  parties  as  if  the 
Corporation  had  conveyed  to  a  stranger.  The 
appellant  then  becomes  a  creditor,  and  after- 
wards obtains  judgment,  and  simply  makes  a 
levy;  and  then  comes  into  court  and  asks  its 
aid  to  remove  a  cloud  from  his  title.  What 
title?  Has  he  acquired  any  title?  Was  there  any 
title  for  him  to  acquire?  There  had  been  a  right 
to  file  a  bill  in  equity,  and  that  right  bad  been 
remitted  by  the  Company's  acquiescence  in  the 
sale;  probably  for  the  reason  that  it  obtained  all 
that  the  property  was  worth  at  the  time.  The 
contrary,  at  least,  is  not  established.  And  if  it 
were  established,  it,  would  only  make  out  a  case 
of  voluntary  conveyance  as  against  a  subse- 
quent creditor,  which  has  already  been  consid- 
ered. We  think  that  there  is  nothing  in  the 
case  of  Dickinson  v.  BurreU  to  overrule  the 
effect  of  Prosser  v.  Edmonds,  so  far  as  the  pres- 
ent case  is  concerned. 

Then,  as  to  the  case  of  McMaJion  v.  Alien 
\ supra],  decided  in  1866.  One  Harrison,  in 
March,  1852,  being  in  debt,  was  induced,  by 
the  fraudulent  contrivance  of  his  agent  and 
attorney  and  to  the  prejudice  of  his  creditors, 
to  convey  to  said  agent,  for  a  very  inadequate 
consideration,  his  interest  in  his  mothers  es- 
tate and  in  certain  other  property,  he  being 
ignorant  of  the  fraud  practiced:  upon  him.  In 
August,  1852,  Harrison  made  a  general  assign- 
ment for  the  benefit  of  his  creditors  of  all  his 
property  and  rights  of  action,  with  full  power 
to  sue  for  and  collect  the  same.  The  assignee 
filed  a  bill  to  set  aside  the  conveyance  to  the 
agent.  The  bill  was  sustained.  The  court, 
Mr.  Justice  Hunt  delivering  the  opinion,  relied 
on  Dickinson  v.  BurreU,  saying :  "  In  the  re- 
cent case  of  Dickinson  v.  BurreU,  this  precise 
question  was  presented  ;"  and,  after  quoting 
largely  from  the  opinion  in  that  case,  added  :  [  iei 
"  This  was  a  well  considered  case,  is  of  high 
authority, and,  in  my  opinion,  is  an  accurate  ex- 
position of  the  law.  I  think  it  should  control 
the  present  case."  In  the  Nero  York  case,  it  is 
true,  there  was  no  express  repudiation  of  the 

102  IT.  S. 


Digitized  by 


Google 


1880. 


/otter  v  TinkD  Nat.  Baxk. 


fraudulent  conveyance,  ns  in  Dickinson  v.  flwr- 
but  there  was  a  conveyance  of  the  estate 
n  the  assignee,  with  a  power  to  sue  for  the 
lienefit  of  creditors ;  and  those  creditors  had 
l*en  directly  defrauded.  Without  further 
<t>mment,  it  seems  to  us  clear  that  McMahon  v. 
Allen  cannot  control  the  present  case. 

The  principle  that  subsequent  creditors  can- 
not question  a  voluntary  or' fraudulent  disposi- 
tion of  property  by  their  debtor,  not  intended 
as  a  fraud  against  them,  is  especially  applicable 
in  cases  of  constructive  fraud,  like  that  charged 
in  the  present  bill.  Suppose  it  lie  true  that  the 
purchase  of  the  lands  in  question  by  or  for  the 
iienefit  of  officers  of  the  Company  actively  con- 
cerned in  the  transaction  could  be  set  aside  at 
the  instance  of  the  Company  ns  a  constructive 
fraud,  yet  if  there  was  no  actual  fraud;  if  the 
Company  received  full  consideration  for  the 
property  sold,  how  can  it  be  said  that  subse- 
quent creditors  of  the  Company  are  injured? 

In  the  present  case  we  arc  .satisfied  from  the 
evidence  that  the  property  was  sold  for  its  fair 
value  at  the  time,  and  that  no  actual  loss  ac- 
crued to  the  Railroad  Company's  estate. 

It  would  be  unjust  ana  a  great  hardship, 
therefore,  on  the  mere  ground  of  the  construct- 
ive fraud,  to  allow  creditors  who  had  no  inter- 
est at  the  time  to  seize  and  dispose  of  the  prop- 
erty sold. 

ft  is  contend"  ',  however,  by  the  appellant, 
that  a.  corporation  debtor  does  not  stand  on  the 
same  footing  as  an  individual  debtor ;  that, 
whilst  the  latter  has  supreme  dominion  over 
his  own  property,  a  corporation  is  a  mere 
trustee,  holding  its  property  for  the  benefit  of 
its  stockholders  and  creditors;  and  that  if  it 
fail  to  pursue  its  right;  against  third  persons, 
whether  arising  out  of  fraud  or  otherwise,  it  is 
a  breach  of  trust,  and  creditors  may  come  into 
equity  to  compel  an  enforcement  of  the  corpo- 
rate duty.  This,  as  we  understand,  is  the  sub- 
stance of  the  position  taken. 

We  do  not  concur  in  this  view.  It  is  at  war 
with  the  notions  which  we  derive  from  the 
English  law  with  regard  to  the  nature  of  cor- 
porate bodies.  A  corporation  is  a  distinct  en- 
...  .  titjr.  Its  affairs  are  necessarily  managed  by 
»W*J  officers  and  agents,  it  is  true;  but,  in  law,  it  is 
as  distinct  a  being  as  an  individual  is  and  is  en- 
titled to  hold  property,  if  not  contrary  to  its 
charter,  as  absolutely  as  an  individual  can  hold 
it  Its  estate  is  the  same,  its  interest  is  the 
same,  its  possession  is  the  same.  Its  stock- 
holders may  call  the  officers  to  account,  and 
may  prevent  any  malversation  of  funds  or 
fraudulent  disposal  of  property  on  their  part. 
But  that  is  done  in  the  exercise  of  their  corpo- 
rate rights,  not  adverse  to  the  corporate  inter- 
ests, but  coincident  with  them. 

When  a  corporation  becomes  insolvent,  it  is 
so  far  civilly  dead,  that  its  property  mar  be  ad- 
ministered as  a  trust  fund  for  the  benefit  of  its 
stockholders  and  creditors.  A  court  of  equity, 
at  the  instance  of  the  proper  parties,  will  then 
make  those  funds  trust  funds,  which,  in  other 
circumstances,  are  as  much  the  absolute  prop- 
erty of  the  corporation,  as  any  man's  property 
»  his.  We  see  no  reason  why  the  disposal  by 
*  corporation  of  any  of  its  property  should  be 
questioned  by  subsequent  creditors  of  the  cor- 
poration, any  more  than  a  like  disposal  by  an 
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individual  of  his  pr^arfy  shouM  bs  so.  The 
same  principles  of  law  apply  to  each. 

We  think  that  the  present  bill  cannot  be 
maintains!,  and  that  the  decree  of  tlic  Circuit 
Court  must  be  affirmed. 

True  Copy.  Test: 

James  H.  McKeuney,  Clerk,  Sup.  Gov't,  U.  8. 

Cited-15  N.  W.  Hop.,  781;  57  Wis.,  592. 


ORRIN  W.  POTTER,  Exr.  of  Ebek  B.  Ward, 

Deceased,  l'lff.  in  Err.,  [1031 

r. 

THIRD  NATIONAL  BANK  OF  CHICAGO. 
(So  8.  C,  13  Otto,  103-167.) 
Witnesses  in  U.  S.  Courts— laws  of  State. 

1.  In  the  Courts  of  the  United  Stnlcs,  no  witness 
can  be  excluded  in  any  civil  action  b—tiuso  he  is  a 
party  to  or  interested  in  the  issue  tried. 

55.  It  is  only  in  cams  not  provided  for  by  the  Stat- 
utes of  the  United  States,  that  the  laws  of  the  State 
in  which  the  Federal  Court  sits  constitute  rules  of 
decision  as  to  the  competency  of  witnesses. 

[No.  4(5.] 

Argued  Oct.  ~'7,  SS,  JS'SO.  Decided  Nor.  J.'i,  is.su. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  fully  stated  by  the  court. 
Messrs.  George  Willard  and  F.  U.  Hales, 
for  plaintiff  in  error. 

Messrs.  John  H.  Thompson  and  Hunt- 
ington W.  Jackson,  for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court  : 

This  is  a  writ  of  error  from  a  judgment  ren- 
dered in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois,  in  favor  of 
the  defendant  in  error,  against  the  executor  of 
E.  B.  Ward.  Upon  the  trial  before  the  jury, 
one  William  Sturgess,  not  a  party  to  the  action, 
was  introduced  as  a  witness  in  behalf  of  the 
Bank.  In  the  course  of  his  examination,  he  was 
allowed,  against  the  objection  of  the  defendant, 
to  testify  as  to  a  conversation  had  by  him  with 
Ward,  touching  some  of  the  matters  involved 
in  the  present  controversy.  The  objection  to 
his  testifying  was  placed  upon  the  ground  that 
Ward  was  dead,  and  that  he,  the  witness,  was. 
interested  in  the  issues  to  be  tried.  The  action 
of  the  circuit  court,  in  permitting  the  witness 
to  disclose  that  conversation,  is  the  subject  of 
one  of  the  assignments  of  error. 

By  section  858  of  the  Revised  Status  it  is  de- 
clared that  "  In  the  Courts  of  the  United  States 
no  witness  shall  be  excluded  in  any  action  on 
account  of  color,  or  in  any  civil  action  because 
he  is  a  party  to  or  interested  in  the  issue  tried ; 
Provided,  That,  in  actions  by  or  against  execu- 
tors, administrators  or  guardians,  in  which 
judgment  may  be  rendered  for  or  against  them, 
neither  party  shall  be  allowed  to  testify  against 
the  other  as  to  any  transaction  with  or  state- 
ment by  the  testator,  intestate,  or  ward,  unless 
called  to  testify  thereto  by  the  opposite  party,  [104) 
or  required  to  testify  thereto  by  the  court,  in 
ail  other  respects  the  laws  of  the  State  in  which 
the  court  is  held  shall  be  the  rukx  of  decision 
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as  to  the  competency  of  witnesses  in  the  Courts 
-of  the  United  States  in  trials  at  common  law  and 
in  equity  and  admiralty." 

The  first  clause  of  this  section  is,  substantially, 
in  the  words  of  the  proviso  of  the  3d  section  of 
the  Act  of  July  2,  1864,  making  appropriations 
for  sundry  civil  expenses  of  the  government. 
18  Stat,  at  L.,  851.  The  2d  clause  is  in  the 
words  of  the  proviso  of  the  Act  of  March  8, 1866, 
amending  the  3d  section  of  the  Act  of  July  2, 
1864,  18  Stat,  at  L.,  588,  while  the  last  clause  is 
founded  upon  the  Act  of  July  16, 1862.  12  Stat 
at  L.,  588. 

The  existing  statute,  R.  S.,  section  858,  seems 
too  plain  to  require  construction.  The  first  clause 
of  that  section  shows  that  there  was  in  the  mind 
of  Congress  two  classes  of  witnesses :  those  who 
were  parties  to  the  issue,  that  is,  parties  to  the 
record  and  those  interested  in  the  issue  to  be 
tried,  that  is,  those  who,  although  not  parties 
to  the  record,  held  such  relations  to  the  issue 
that  they  would  lose  or  gain  by  the  direct  legal 
operation  and  effect  of  the  judgment.  A  wit- 
ness may  be  interested  in  the  issue  without  be- 
ing a  party  thereto ;  a  distinction  which  seems 
to  have  been  recognized  in  all  the  statutes  to 
which  reference  has  been  made.  But  whether 
a  party  to  or  only  interested  in  the  issue,  the 
witness  is  not  to  be  excluded  in  the  courts  of  the 
United  States,  upon  cither  ground,  except  that 
in  actions  in  which  judgment  may  be  rendered 
for  or  against  an  executor,  administrator  or 
guardian,  no  party  to  the  action  can  testify 
against  the  other  as  to  any  transaction  with  or 
statement  by  the  testator,  intestate  or  ward,  un- 
less called  to  testify  thereto  by  the  opposite  par- 
ty or  required  to  testify  thereto  by  the  court. 
The  proviso  of  section  858  excludes  only  one  of 
the  classes  described  in  itsfirst  clause — thosewho 
are,  technically,  parties  to  the  issue  to  be  tried 
— and  we  are  not  at  liberty  to  suppose  that  Con- 
gress intended  the  word  "  party,"  as  used  in 
that  proviso,  to  include  both  those  who,  accord- 
ing to  the  established  rules  of  pleading  and  evi- 
dence, are  parties  to  the  issue,  and  those  who, 
not  being  parties,  has"?  an  interest  in  the  result 
of  that  issue. 

[  1 65]  It  is,  however,  contended  by  the  learned  coun- 
sel for  the  plaintiff  in  error  that,  by  the  laws  of 
Illinois,  Sturgess  was  an  incompetent  witness  as 
to  the  matters  embraced  in  his  conversation  with 
Ward,  and  that  the  circuit  court  was  bound  to 
follow  the  law  of  the  State  as  interpreted  by  its 
highest  court.  It  is  quite  true  that  the  84th  sec- 
tion of  the  Judiciary  Act  of  i?89,  1  Stat.  atL., 
78 — preserved  totidem  verbis,  in  section  721  of 
the  present  revision  of  the  statutes — has  been 
-construed  as  requiring  the  Federal  Courts,  in 
all  civil  cases  at  common  law,  not  within  the 
exceptions  named,  to  observe,  as  rules  of  decis- 
ion, the  rules  of  evidence  prescribed  by  the 
laws  of  the  States  in  which  such  courts  respect- 
ively sit  Vance  v.  Campbell,  1  Black,  427  [66 
U.  S.,  XVII.,  1681;  Wright  v.  Bale*,  2  Black, 
585  [67  U.  8.,  XVII.,  264];  il'Nielv.  Holbrook, 
12  Pet,  84;  Sitnt  v.  Hundley,  6  How.,  1;  Ryan 
v.  Bindley,  1  Wall..  66  [68  U.  S.,  XVII.,  559]. 
But  that  section  of  the  Act  of  1789,  as  does  sec- 
tion 721  of  the  Revised  Statutes,  expressly  ex- 
cepts from  its  operations  cases  "Where  the  Con- 
stitution, treaties  or  statutes  of  the  United  States 
otherwise  provide."  We  have  seen  that  the  ex- 
isting statutes  of  the  United  States  do  "  othcr- 
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wise  provide,"  in  that  they  forbid  the  exclusion 
of  a  witness  upon  the  ground  that  he  is  a  party 
to  or  interested  in  the  issue,  in  any  civil  action 
whatever  pending  in  a  Federal  Court,  except  in 
a  certain  class  of  actions,  which  do  not  embrace 
the  one  now  before  us.  "  In  all  oilier  respects," 
that  is  in  all  cases  not  provided  for  by  the  Stat- 
utes of  the  United  States,  the  laws  of  the  State, 
in  which  the  Federal  Court  sits,  constitute  rules 
of  decision  as  to  the  competency  of  witnesses  in 
all  actions  at  common  law,  in  equity,  or  in  ad- 
miralty. It  is  clear/therefore,  that  the  law  of 
Illinois  can  have  no  bearing  upon  a  case  which, 
as  here,  is  embraced  or  has  been  provided  for 
by  the  Federal  Statute. 

But  little  need  be  said  concerning  the  remain- 
ing assignments  of  error.  The  one  which  re- 
lates to  the  action  of  the  court  in  permitting  the 
Bank  to  show  that,  in  due  course  of  its  business, 
notices  of  protest  would  have  been  forwarded 
by  mail  to  Ward,  had  they  been  received  from 
the  notary,  would  liave  deserved  consideration, 
but  for  the  fact,  which  appears  from  the  bill  of 
exceptions,  that  the  jury  were  informed  by  the 
court,  in  its  charge,  that  if  the  liability  of  Ward, 
as  indorser,  depended  solely  upon  this  point, 
they  would  be  instructed  that  the  proof  of  such 
notice  was  insufficient.  We  cannot  see,  there- 
fore, that  this  evidence,  even  if  improperly 
admitted,  injuriously  affected  the  plaintiff  in 
error. 

The  objection  to  the  admission  in  evidence  of 
the  letter  of  Parsons,  cashier,  to  Smith;  dated 
December  11 , 1878,  was  properly  overruled.  No 
objection  was  made  by  plaintiff  in  error  to  the 
admission  of  the  letters  and  telegrams  of  prior 
dates.  The  particular  letter,  to  the  reading  of 
which  objection  was  interposed,  constituted  a 
part  of  the  transactions  described  in  the  letters 
and  telegrams  of  previous  dates,  and  was  prop- 
erly admitted,  in  further  explanation  of  those 
transactions. 

The  only  other  assignments  of  error,  of  suffi- 
cient importance  to  require  notice,  relate  to  those 
parts  of  the  charge  to  the  jury  to  which  excep- 
tion was  taken  by  the  plaintiff  in  error.  In  each 
sentence  or  paragraph  of  the  charge,  to  which 
exception  was  especially  taken,  tne  court  in- 
formed the  jury  that  the  evidence  tended  to  slicnc 
certain  facts  which  are  detailed  in  the  charge. 
The  point  is  made  here  that  the  evidence  did 
not  tend  to  show  any  such  state  of  facts  as  the 
charge  of  the  court  implied.  But  counsel  over- 
look or  fail  to  give  proper  force  to  the  circum- 
stance that  the  bill  of  exceptions,  not  purport- 
ing to  contain  all  the  evidence  adduced  before 
the  jury,  itself  states  that  there  was  evidence 
tending  to  show  the  facts  set  forth  in  the  charge. 
If,  upon  the  whole  evidence,  the  plaintiff  in  er- 
ror was  entitled  to  a  peremptory  instruction  In 
his  behalf,  and  the  court  had  refused,  when 
asked,  to  give  such  an  instruction,  its  action 
could  not  be  reviewed  here,  except  upon  a  bill 
of  exceptions,  containing  all  the  evidence.  And 
so,  if  there  was  no  evidence,  or  not  sufficient 
evidence,  tending  to  show  the  facts  recited  in  the 
charge.  If  upon  the  evidence  the  plaintiff  in 
error  desired  any  particular  propositions  of  law 
given  to  the  jury,  the  bill  of  exceptions  should 
have  stated  so  much  of  the  evidence  as  was 
necessary  to  show  the  pertinency  of  these  prop- 
ositions. But  no  propositions  of  law  were 
submitter'  by  the  defendant  to  the  court  to  be 
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given  to  the  jury.  We  do  perceive  that  the 
charge  is  in  conflict  with  the  evidence,  so  far  as 
it  is  detailed  in  the  bill  of  exceptions. 
Under  all  the  circumstances,  this  court  must 
(167]  assume  that  there  was  evidence  tending  to  show 
the  facts  set  out  in  the  charge  to  the  Jury.  And 
so  construing  the  bill  of  exceptions,  we  do  not 
perceive  that  any  error  of  law  was  committed, 
and  the  judgment  it,  therefore,  affirmed. 


True  copy.  Teat: 

Jaraea  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Oted— 104  U.  8.,  60,448;  108  U.  8^177;  112  U.  8., 256. 


W.  8.  HUNNICUTT,  G.  W.  BARNES  bt  xu, 
Plffe.  in  Err., 
v. 

JOHN  B.  PEYTON  akd  EMILY  T.  PEY- 
TON, Legal  Representatives  of  Bailie  Pet- 
ton,  Deceased,  8ALLD5  C.  PARSER  et  al. 

(8oo8.C  U  Otto,  833-899.) 

BCUt  of  exception— tignature  of  judge— late  filing 
—Mexican  laice— title  to  land— private  bound- 
ary—evidence of— possession  of  land. 

1.  Hie  rule,  requiring  the  presentation  of  bills  of 
exception  lor  the  signature  of  the  Judge  within  five 
days,  to  not  a  rule  which  controls  his  action.  Such 
time,  if  within  the  term,  is  left  to  the  discretion  of 
the  Judge  who  noted  the  exception  when  It  waa 
made. 

2.  A  party  does  not  waive  his  exceptions  by  suing 
out  a  writ  of  error  before  the  signature  of  the  judge 
(■obtained. 

a.  it  to  not  a  fatal  objection  to  bills  of  exception, 
but  at  most  only  an  irretfularlty,  that  they  were  not 


■toned  or  filed  nunc  pro  tunc,  when  they  appear  on 
their  face  to  have  been  signed  and  filed  ten  days 
alter  the  trial. 

.  4.  Purchasers,  under  the  24th  article  of  Mexican 
i»i  ws  of  UBS,  can  allene  their  grants  as  soon  as  the 
concession  has  been  mode  to  them,  before  the  land 
ha,  been  selected,  or  the  title  of  possession  issued ; 
ard  such  alienation  constitutes  the  purchaser  the 
absolute  owner  when  ho  is  put  Into  possession  of  the 
toad,  and  the  evidence  of  title,  by  the  proper  officer 
of  the  government. 

5.  Wuere  the  original  grant  did  not  locate  the  sub- 
ject of  the  grant,  but  contemplated  a  selection  and 
location  thereafter,  when  these  were  made  and  the 
title  was  given,  the  title  was  complete. 

tin  questions  of  private  boundary  .declarations  of 
particular  facts  made  by  persons  since  deceased,  are 
not  admissible  unless  they  had  knowledge  of  that 
whereof  they  spoke,  and  were  at  the  time  on  the  land 
or  la  possewion  of  it,  and  were  pointing  out  or  mark- 
to?  the  boundaries  or  discharging  some  duties  relat- 
ing thereto. 

7.  There  is  no  essential  difference  between  the  rule 
as  hell  in  Texas  and  the  general  rules  held  bv  the 
American  Courts. 

8.  When  a 
<kr 

owner  be  at  the  same  time  in  actual  "possession  of 
part  of  the  land,  claiming  title  to  the  whole,  he  has 
the  constructive  possession  of  all  the  land  not  In  the 
actual  possession  of  the  intruder. 

[No.  28.] 

Argued  Mar.  tS,  to,  1880.  Reargument  sub- 
nitted  Oct.  18,  1880.  Decided  Apr.  t6,1880. 
Judgment  of  revertal  net  aside  and  reargument 
ordered  May  10,  1880.  Decided  Not.  IB,  1880. 


i  general  rules  held  by  the 

.When  a  person  enters  upon  unoccupied  land,  un- 
•  a  defective  title,  and  holds  adversely,  if  the  true 


TN  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Western  District  of  Texas. 

The  case  is  fully  stated  by  the  court. 

Argument  was  had  and  judgment  of  reversal 

riven,  in  the  October  Term  of  1879;  but  that  „  _       ,  uncii  _  t  ^  wjui  fe 

t'ldgmcnt  wag  subsequently  set  aside,  and  the  |  then  cites  approvu^ty"uie^ses  ot  Spear*? 
boe  12  Ona  U.  8.,  Book  26.  8  J  11& 


following  questions  submitted  for  discussion, 

viz.: 

1.  How  far.  under  the  decisions  of  the  Court 
of  Texas,  has  it  become  a  rule  of  property  in  that 
State  that  in  controversies  respecting  private 
boundaries,  or  the  location  of  grants  of  land,  the 
declaration  of  deceased  persons  concerning  par- 
ticular facts  not  amounting  to  reputation,  may 
be  received  in  evidence? 

2.  Is  the  verdict  which  was  returned  by  the 
jury  sufficiently  certain? 

Steers.  Levi  W.  Goodrich  and  Matthew 
H.  Carpenter,  for  plaintiffs  in  error: 

1.  It  does  not  appear  from  any  source  outside 
of  the  declaration,  that  the  deceased,  Moore, 
made  the  survey,  or  that  he  bad  any  knowledge 
whatever  of  the  lines  in  question,  or  that  he  waa 
in  any  position  to  know  about  the  matters  to 
which  bis  declaration  refers,  the  boundary  line 
was  not  pointed  out  to  the  witness  by  him,  nor 
was  anything  said  or  done  to  point  out  to  the 
mind  of  the  witness  the  locality  of  the  line  to 
which  the  declaration  refers. 

The  witness  says  he  never  saw  the  line,  nor 
did  be  have  time  to  hunt  for  it 

If  the  testimony  tends  to  prove  anything,  it 
tends  to  prove  that  a  survey  was  actually  made 
on  the  ground;  but  does  not  in  the  least  degree 
tend  to  show  where  it  was  made. 

The  question  of  the  competency  of  hearsay 
testimony  to  establish  boundaries,  has  often  been 
discussed  by  the  Supreme  Court  of  Texas. 

Where  a  corner  or  marked  line  has  been  point- 
ed out  to  the  witness  by  a  deceased  person,  who 
is  shown  to  be  in  a  position  to  have  a  knowledge 
of  the  facta,  the  parol  declaration  has  been  re- 
ceived; and  where  it  appeared  that  the  survey 
in  question  was  one  of  a  block  of  surveys,  or 
was  surveyed  at  the  same  time  by  the  same  sur- 
veyor, the  plats  made  by  the  said  survevor,  or 
the  field  notes  made  by  him  of  surrounding  or 
contiguous  surveys,  have  been  received  to  iJlua- 
trate  and  identify  the  lines  of  the  survey  in 
question. 

We  assert  with  confidence  that  the  Supreme 
Court  of  Texas  has  not,  in  any  case,  gone  be- 
yond the  rule  as  above  stated. 

The  first  case  in  the  Texas  Reports  is  George 
v.  Thomae,  16  Tex..  74,  where  the  declaration 
of  the  surveyor,  made  by  him  while  running  the 
line,  was  a  part  of  the  "  ree  gesta,"  and  admit- 
ted as  original  evidence. 

The  next  in  order  is  Stroud  v.  Springfield,  28 
Tex.,  649,  where  the  plaintiffs  offered  in  evi- 
dence two  ancient  documents,  one  purporting  to 
be  the  field  notes  of  a  league  of  tend,  the  land 
in  controversy,  surveyed  for  Powell,  dated  May 
17, 1885,  and  the  other  to  be  field  notes  of  a 
league  surveyed  by  the  same  surveyor  on  the 
same  day,  for  Whitaker,  and  designating  the 
southeast  corner  of  the  Powell  survey  as  the  first 
and  last  calls  of  the  survey  issued  for  Whitaker. 
No  title  was  ever  issued  on  the  Whitaker  field 
notes.  These  documents  were  excluded,  on  the 
ground  that  their  genuineness  was  not  sufficient- 
ly established;  but  the  court  proceeded  to  say: 
If  the  genuineness  of  these  papers  had  been 
sufficiently  proved,  we  are  of  opinion  that  they 
would  have  been  admissible  in  evidence  as  the 
declarations  of  the  party  making  them,  for  the 
purpose  of  aiding  in  the  ascertainment  of  the 
boundaries  of  the  Powell  league."  The  court 
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Cbate,  8  McCord,  227,  and  Blythe  v.  Sutherland, 
8  McCord,  259,  and  George  v.  Thomat  (tupra); 
wherein  the  declarations  of  deceased  surveyors 
who  pointed  out  the  lines  and  corners,  were  re- 
ceived in  evidence. 

No  attempt  whatever  is  made  to  lay  down  the 
rule  in  Texas,  and  then  no  case  had  ever  been 
before  the  court  in  which  the  question  was 
mooted,  except  that  of  George  v.  Thomat  (tupra). 

An  examination  of  the  cases  cited  by  the  court 
from  North  and  South  Carolina,  will  show  that 
u  visible  line  or  corner  was  pointed  out  by  the 
deceased  person  who  made  the  declaration. 

Blythe  v.  Sutherland  (tupra);  Spear  v.  Coate, 
8  McCord,  229. 

In  the  case  of  Welder  v.  Carrol,  29  Tex.,  888. 
the  court  cites  Stroud  v.  Springfield  (supra),  and 
says: 

"If  its  locality  can  be  proved  by  witnesses 
who  can,  from  their  personal  knowledge  or  on 
information  derived  from  general  reputation,  or 
from  its  having  been  pointed  out  to  them  by  the 
surveyor  by  whom  it  was  run,  or  others  who 
were  present  at  the  time,  or  cognizant  of  the  fact, 
this  will  fix  and  mark  its  position." 

In  Evan*  v.  Hurt,  84  Tex.,  Ill,  it  was  held 
that  the  declarations  of  Gay  and  Lynch,  de- 
ceased, who  pointed  out  corner  trees  and  lines, 
were  admissible. 

Hurt  v.  Evans,  49  Tex.,  814,  is  the  same  case 
cited  above  from  84  Tex.,  111.  After  the  re- 
versal of  the  case  in  84  Tex.,  Ill,  it  was  again 
retried  and  again  appealed,  and  it  was  again  held 
that  the  declarations  of  Gay  and  Lynch,  who 
pointed  out  the  corner  trees  and  line,  were  ad- 
missible. 

In  SmWi  v.  Russell,  87  Tex.,  265,  the  court 
permitted  the  defendant  to  prove  that  one  of  the 
original  chain  carriers,  who  was  dead  at  the  time 
of  the  trial,  had  pointed  out  to  the  witness  the 
group  of  young  timber  as  the  place  of  the  cor- 
ner, and  the  Supreme  Court  held  it  correct. 

The  cases  above  cited  are  the  only  instances 
in  the  Texas  Reports  in  which  the  verbal  decla- 
rations of  deceased  persons  have  been  received 
in  evidence  to  establish  boundary  lines  and  cor- 
ners. In  every  instance,  the  declaration  was  in 
explanation  of,  or  accompanying  the  act  of 
pointing  out  a  visible  line  or  corner. 

Messrs.  P.  Phillip*.  S.  R.  Fisher.  Bailie 
Peyton  and  John  B.  Peyton,  for  defendants  in 
error: 

In  answer  to  the  first  question,  we  submit  the 
following  decisions  of  the  Supreme  Court  of 
Texas: 

George  v.  Thomat,  16  Tex.,  74,  decided  in 
1866. 

"  On  these  questions  of  boundary  the  courts 
have  gone  very  far,  and  under  certain  restric- 
tions have  freely  admitted  hearsay  evidence,  to 
establish  old  surveys  and  boundary  lines." 

The  court  refers  with  approbation  to  the  de- 
cisions in  Blythe  v.  Sutherland,  8  McCord,  258, 
where  the  witness  was  allowed  to  detail  the  in- 
formation derived  from  the  survey  after  the  run- 
ning of  the  lines.  This  was,  therefore,  merely 
hearsay,  and  not  part  of  the  ret  gtsta. 

George  v.  Thomat  (tupra). 

In  Stroud  v.  Springfield,  28  Tex.,  649,  the  court 
says:  "  If  the  genuineness  of  these  papers  had 
been  sufficiently  proved,  in  our  opinion  they 
would  have  been  admissible  in  evidence,  as  the 
declarations  of  the  party  making  them,  for  the 
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purpose  of  aiding  in  the  ascertainment  of  the 
boundaries  of  the  Powell  league." 

The  case  of  Spear  v.  Coate,  8  McCord,  229,  is 
then  referred  to,  in  which  the  declaration  of  a 
chain  carrier  as  to  a  certain  corner  of  the  sur- 
vey was  admitted  in  evidence.  It  was  contend- 
ed at  the  bar,  in  that  case,  that  declarations 
have  never  been  admitted  to  affect  private 
rights;  but  the  court  held,  Col  cock,  J.,  deliver- 
ing the  opinion,  that  "  It  cannot  be  doubted  at 
this  day,  that  the  declarations  of  deceased  per- 
sons who  shall  appear  to  have  been  in  a  situa- 
tion to  possess  the  information,  and  are  not  in- 
terested, shall,  on  a  question  of  boundary,  be 
received  in  evidence.  The  exception,  if  made 
pott  litem,  seems  to  have  been  generally  adopt- 
ed; but  could  only  have  originated  in  that  ex- 
treme caution  which  it  was  deemed  necessary 
to  observe  in  the  application  of  a  rule  which  fa- 
opposed  to  the  general  principles  laid  down  on 
the  subject  of  evidence." 

Another  case  was  cited  in  support  of  the  de- 
cision, that  of  Boardman  v.  Reed,  6  Pet.,  841, 
in  which  it  is  said:  "As  the  testimony  of  the 
witness  was  not  given  between  the  same  par- 
ties, his  testimony,  if  admissible,  could  only  be 
received  as  hearsay.  That  boundaries  may  be 
proved  by  hearsay  testimony,  is  a  rule  well  set- 
tled; and  the  necessity  or  propriety  of  which  is 
not  now  questioned.  Some  difference  of  opin- 
ion may  exist  as  to  the  application  of  this  rule, 
but  there  can  be  none  as  to  its  legal  force. 
Landmarks  are  frequently  formed  of  perishable 
materials,  which  pass  away  with  the  genera- 
tion in  which  they  were  made.  By  the  improve- 
ment of  the  country  and  from  other  causes,  they 
arc  often  destroyed.  It  is  important,  therefore, 
in  many  cases,  that  hearsay  or  reputation  should 
be  received  to  establish  ancient  boundaries." 

Resuming  our  review  of  the  Texas  decisions, 
we  now  cite  Welder  v.  Carroll,  29  Tex.,  888. 
which,  after  referring  to  Stroud  v.  Springfield, 
tupra,  holds,  "  That,  if  the  locality  can  be 
proved  by  witnesses  who  can,  from  their  per- 
sonal knowledge  or  from  information  derived 
from  general  reputation,  or  from  its  having 
been  pointed  out  to  them  by  the  surveyor  by 
whom  it  was  run,  or  others  who  were  present 
at  the  time  or  cognizant  of  the  fact,  this  will 
fix  and  mark  its  position." 

The  next  case  is  that  of  Welder  v.  Hunt,  84 
Tex.,  47,  in  which  it  is  said:  "The  declarations 
of  public  officers  are  held  admissible  to  prove 
their  official  acts,  and  we  see  no  reason  why  the 
declarations  made  by  a  public  surveyor  who 
claims  to  have  run  the  lines  upon  the  ground  as 
to  the  location  of  the  boundary  line  may  not. 
after  the  death  of  the  surveyor,  be  proved  by 
the  witness  to  whom  he  made  the  declaration.  * 
This  is  followed  by  Evans  v.  Hurt,  84  Tex.. 
118,  in  which  the  same  doctrine  is  repeated. 

We  then  have  Smith  v.  Rutsell,  87  Tex.,  255, 
in  which  it  was  contended  that  in  England  the 
distinction  is  now  clearly  established  that  hear- 
say, reputation  or  tradition  is  not  admissible  in 
cases  of  a  mere  private  right,  but  only  in  cases 
of  a  general  public  or  quasi  public,  involving; 
similar  interests  in  a  large  number  of  persons; 
but  the  court  cites  Stroud  v.  SpringMd  (tupra) 
and  other  cases,  holding  it  to  be  a  "well  settled 
rule,  that  the  declarations  of  deceased  witnesses 
be  proved  to  fix  the  location  of  corners 
lines." 
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We  call  attention  to  the  fact  that  in  the  case 
hat  cited,  the  decision  in  EUieott  v.  Pearl,  10 
Pet,  412,  was  urged  as  authority  for  excluding 
the  declarations.  Mr.  Justice  Story  held  in  that 
cue:  "  The  evidence  was  not  merely  hearsay, 
bat  hearsay  not  to  the  matter  of  general  repu- 
tation or  common  interest  among  many."  He 
then  goes  on  to  define  in  what  cases  hearsay  is 
admissible,  and  concludes  by  saying,  that  "  In 
England  it  is  now  clearly  established,  that  hear- 
say or  reputation  or  tradition  is  not  admissible 
in  coses  of  mere  private  rights,  but  only  in  cases 
of  public  rights,  or  those  quasi  puMici,  involving 
similar  interests  by  a  number  of  persons." 

The  evidence  rejected  in  this  case  is  precisely 
the  same  as  that  admitted  in  the  case  at  bar. 
The  witness  was  offered  to  prove  the  declara- 
tions of  Moore,  who  was  dead,  that  a  certain 
corner  was  made  by  the  surveyor,  Kincaid; 
Moore  was  put  down  as  a  chain  carrier,  and  was 
present  when  the  lines  were  run. 

This  case  is  also  the  one  relied  on  in  the  first 
argument  here,  and  which  induced  the  opinion 
delivered.  But  with  this  case  before  them,  the 
Supreme  Court  of  Texas,  nevertheless,  adhered 
to  their  well  settled  decisions,  that  such  decla- 
rations were  admissible. 

The  last  case  we  have  found  is  Hurt  v.  Evans, 
49  Tex.,  314,  decided  as  late  as  1878,  in  which 
the  former  decisions  on  this  subject  are  af- 
firmed. 

As  is  well  known,  this  State  is  covered  over 
by  grants  of  immense  tracts  of  land  in  which 
krge  numbers  are  interested;  with  landmarks 
usually  of  perishable  materials,  constantly  de- 
stroyed by  the  settlement  of  the  country  and  by 
other  causes.  These  decisions,  therefore,  con- 
stitute a  rule  of  property  of  the  very  highest  im- 
portance to  its  inhabitants  and  those  dealing 
with  such  grants. 

It  is  then  evident  that  if  Moore's  declarations 
had  been  offered  in  a  state  court  they  would 
have  been  admitted,  and  the  question  is,  whether 
the  judgment  of  the  Circuit  Judge,  made  in  ac- 
cordance with  the  state  decisions,  is  erroneous 
and  should  be  reversed. 

It  was  never  contemplated  that  the  circuit 
court,  in  exercising  its  concurrent  jurisdiction, 
possessed  the  power  to  administer  the  law, 
otherwise  than  It  is  administered  by  a  well  set- 
tled rule  in  the  Supreme  Court  of  the  State. 
Impartial  administration  of  justice  is  all  that 
was  aimed  at. 

The  84th  section  of  the  Judiciary  Act  seeks 
to  effect  this  by  declaring:  "  The  laws  of  the 
several  States  shall  be  regarded  as  rules  of  de- 
cision in  the  Courts  of  the  United  States." 

Congress  has  provided  no  system  of  laws  for 
the  government  of  these  circuit  courts,  nor  has 
it  adopted  the  body  of  the  common  law. 

If  the  84th  section  had  never  been  enacted, 
these  courts  could  only  have  administered  the 
jurisprudence  of  the  States,  in  all  of  which 
there  was  a  great  body  of  laws  not  derived  from 
special  statute,  and  ascertainable  only  from  the 
decisions  of  the  State  tribunals. 

When,  therefore,  it  is  said  that  the  laws  of 
the  State  shall  be  regarded  as  the  rule  of  decis- 
ion, something  more  is  meant  than  statutory 
law. 

Stti/t  t.  Tyson,  16  Pet,  18;  McNisl  v.  Eolr 
*wo*  18  Pet,  88;  Waring  v.  Jackson,  1  Pet, 
671;  Hindtv.  VatUer, 5  Pet,  401;  Polk  v.  Wen- 
See  12  Otto. 


deU,  5  Wheat.,  298;  Oleott  v.  Bynum,  17  WalL, 
57  (84  U.  S.,  XXI.,  578);  see,  also,  Jackson  v. 
Ohm,  12  Wheat,  158;  Henderson  v.  Griffin,  5 
Pet,  151;  Lane  v.  Vick,  8  How.,  477;  Lloyd  v. 
Pulton,  91  U.  8.,  485  (XXIII.,  865);  Sanborn  v. 
Co.  Comrs.,  97  U.  8„  186  (XXIV.,  929);  Orvis 
v.  PoweU,  98  U.  S.,  177  (XXV.,  288). 

Mr.  Justus  Strong  delivered  the  opinion  of  \  352] 
the  court: 

This  is  an  action  of  ejectment  brought  to  re- 
cover the  possession  of  a  tract  of  land  de- 
scribed as  "  Four  leagues  of  land  on  the  east 
bank  of  the  Brazos  River,  known  as  the  Gregor- 
io  Basques  survey  of  four  leagues,"  and  more 
particularly  described  in  the  amended  petition 
as  "Beginning  at  a  stake  on  the  east  bank  of  the 
River  Brazos,  in  the  County  of  Palls,  State  of 
Texas,  at  a  point  where  the  upper  line  of  the 
Austin  and  Williams  reserve,  on  the  east  side  of 
said  river  intersects  the  river;  running  thence 
with  said  upper  line  of  the  reserve  north  71  de- 
grees east  20,280  vara*  to  a  stake,"  thence  by  the 
several  courses  to  a  stake  on  the  Brazos  River 
for  its  fourth  corner;  thence  up  the  river  to  the 
place  of  beginning,  "covering  an  area  of  four 
leagues,  fronting  on  said  river  and  lying  within 
said  Austin  and  Williams  reserve,  immediately 
below  and  adjoining  said  upper  line  of  said  re- 
serve." The  defense  set  up  against  the  claim  of 
the  plaintiffs  was  the  general  issue  by  which  the 
titleo  the  plaintiffs  was  denied.as  also  the  wrong- 
ful entry  of  the  defendants.  The  Statutes  of 
Limitation  were  also  pleaded. 

At  the  trial  in  the  circuit  court  a  verdict  was 
obtained  by  the  plaintiffs,  upon  which  a  judg- 
ment was  entered,  and  the  defendants  have 
brought  the  case  here,  assigning  several  errors 
to  the  rulings  in  the  lower  court. 

Before  proceeding  to  examine  them,  it  is  nec- 
essary to  notice  an  objection  interposed  by  the 
plaintiffs  against  their  being  considered  at  all. 

The  verdict  was  rendered  on  the  17th  of  Feb- 
ruary, 1877,  and  judgment  thereon  was  entered 
on  the  same  day.  On  the  19th  of  the  same 
month  the  defendants  moved  for  a  new  trial. 
This  motion  was  overruled  on  the  20th.  Two 
days  afterwards,  on  the  24th,  the  writ  of  error 
was  sued  out,  tested  on  that  day.  It  does  not 
appear  when  the  writ  was  filed  or  served.  A 
citation  was  also  issued  on  the  24th  of  February 
and  returned  by  the  marshal,  received  in  his 
office  September  8,  and  served  the  same  day. 

The  defendants'  bills  of  exception,  upon 
which  their  assignments  of  error  are  founded, 
were  signed  by  the  Judge  on  the  28th  of  Febru- 
ary, ana  filed  in  the  cause  on  the  first  of  March 
next  following.  This  was  during  the  Term  at 
which  the  cause  was  tried,  but  eleven  days  after 
the  verdict  was  rendered.  The  plaintiffs'  coun- 
sel was  present  when  the  bills  were  signed,  and 
objected  on  the  ground  that  they  were  not  pre- 
sentedforsignatu  re  within  the  time  limited  by  the 
rule  of  the  court.  That  rule  was  as  follows:  "No 
bill  of  exceptions  will  be  signed  unless  presented 
to  the  Judge  within  five  days  after  the  close  of 
the  trial,  unless  further  time  be  allowed  by  the 
court"  No  objection  was  made  to  the  correct- 
ness of  the  bills  or  to  their  signature  because  a 
writ  of  error  had  been  sued  out 

On  the  first  of  March  an  order  was  i^ade  by 
the  court  extending  the  time  for  presenting  and 
filing  the  bills  until  that  day  (the  plaintiffs 

115 

Google 


f353] 


Digitized  by 


Supreme  Court  of  the  United  States. 


Oct.  Term, 


_  to  the  order)  and,  accordingly,  the 
were  then  filed. 
It  is  now  insisted  that  the  hills  of  exceptions 
cannot  be  considered  a  part  of  the  record,  and 
that  they  are  not  properly  here  for  review.  For 
this  several  reasons  are  advanced,  the  first  of 
which  is,  that  the  presentation  to  the  Judge  was 
not  in  the  time  prescribed  by  the  rule  of  the 
court  But  the  rule  requiring  the  presentation 
of  bills  for  the  signature  of  the  ludge  within  five 
days  is  not  a  rule  which  controls  his  action.  He 
may  depart  from  it  in  order  to  effectuate  justice. 
Stanton  v.  Bmbrey,  98  U.  8.,  648  [XXIII.,  988]. 
It  is  a  direction  to  the  parties,  and  it  expressly 
[*•*]  reserves  the  power  to  enlarge  the  time.  It  is  no 
doubt  necessary  that  exceptions  should  be  taken 
and,  at  least,  noted  before  the  rendition- of  the 
verdict;  but  the  reduction  of  the  bills  to  form, 
and  the  signature  of  the  judge  to  the  bills,  re- 
quired for  their  attestation,  or,  as  said  in  the 
Statute  of  Westminster,  "for  a  testimony,"  may 
be  afterwards,  during  the  term.  In  practice  it 
is  not  usual  to  reduce  bills  of  exception  to  form 
and  to  obtain  the  signature  of  the  judge  during 
the  progress  of  the  trial.  Nor  is  it  necessary. 
The  Statute  of  Westminster  did  not  require  it. 
It  would  greatly  and  uselessly  retard  the  busi- 
ness of  courts,  were  it  required  that  every  time 
an  exception  is  taken  the  progress  of  the  trial 
should  be  stayed  until  the  bill  could  be  reduced 
to  form  and  signed  by  the  judge.  For  this  rea- 
son it  haa  always  been  held  that  the  exception 
need  only  be  noted  at  the  time  it  is  made,  and 
may  be  reduced  to  form  within  a  reasonable 
time  after  the  trial  is  over.  IT.  8.  v.  Breitting,  20 
How.,  262  [61  U.  8.,  XV.,  900];  Stanton  v.  Bm- 
brey [supraU  Dredge  v.  Forsyth,  2  Black,  664 
[67  U.  8. ,  XVII. ,  2681.  The  time  within  which 
the  signature  of  the  judge  must  be  applied  for, 
if  within  the  term,  is  left  to  the  discretion  of 
the  iudge  who  noted  the  exception  when  it  was 
made.  It  may  depend  much  upon  the  nature  of 
the  bills.  Some  require  much  more  time  for 
preparation  than  others.  It  is  true  a  judge  can- 
not be  permitted  to  make  up  a  statement  of  facts, 
after  the  writ  of  error  is  issued,  upon  which  the 
case  shall  be  heard.  Oeneres  v.  Bonnemer,  7 
Wall.,  564  [74 U.  S.,  XIX.,  227].  Thatisquite 
a  different  matter.  But  when  an  exception  has 
been  taken  at  the  trial  and  noted,  reducing  the 
exception  to  form  afterwards  and  attesting  it  is 
not  making  a  new  case;  it  is  merely  verifying 
the  case  as  it  appeared  on  the  trial. 

It  is  further  urged  by  the  plaintiffs  that  the 
defendants  waived  their  exceptions  by  suing  out 
the  writ  of  error  before  the  signature  of  the 
Judge  was  obtained.  In  support  of  this  objec- 
tion we  are  referred  to  Tidd's  Practice,  863, 
where  it  is  said,  "  If  a  party  who  at  the  trial  of 
a  cause  has  tendered  a  bill  of  exceptions,  bring 
a  writ  of  error  before  he  has  procured  the 
judge's  signature  to  such  bill,  he  thereby  waives 
the  bill  of  exceptions,  and  will  not  be  permitted 
by  the  court  of  error  afterwards  to  tack  or  ap- 
pend the  bill  of  exceptions  to  the  writ  of  error. " 
4th  Am.  ed. ,  from  the  9th  London.  For  this  the 
author  relies  on  the  case  of  Dillon  v.  Parker, 
reported  in  1  Bing.,  17;  and  8.  C,  11  Price,  100. 
In  that  case  a  year  had  elapsed  after  the  writ  of 
ki  error  had  issued.  The  transcript  of  the  record 
l»5oj  had  gone  into  the  Court  of  Errors.  The  common 
assignments  of  error  had  been  made  and  issue 
had  been  joined  before  the  plaintiff  in  error 
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moved  the  court  in  error  to  compel  a  settlement 
of  the  bill  in  the  lower  court,  and  asked  that  it 
might  be  appended  to  the  writ.  In  response  to 
this  motion,  it  was  observed  by  two  of  the  Jus- 
tices that  the  proper  course  would  be  toapply  to 
the  inferior  court,  the  Court  of  King's  Bench, 
who  might,  perhaps,  make  such  an  order,  and 
then  the  bill  of  exceptions  might  be  brought  up 
by  an  allegation  of  diminution.  The  case  cited 
hardly  sustains  the  text.  Only  one  of  the  Judges 
expressed  the  opinion  that  the  writ  of  error  and 
the  return  of  the  record  were  a  waiver  of  the 
bill  of  exceptions.  But  if  that  is  the  rule  in  the 
English  courts,  it  is  not  imperative  even  there. 
Where  the  presentation  to  the  judge  has  been 
delayed  from  the  default  of  the  defendant  in 
error,  or  for  other  sufficient  reasons,  the  Court 
of  Errors  will  allow  the  bill  of  exceptions,  when 
signed,  to  be  tacked  to  the  record  as  of  the  time 
when  the  record  was  removed.  Taylor  v.  Will- 
ana,  2  B.  &  Ad.  ,845;  Williams  v.  Taylor, 6  Bing. , 
512.  The  case  is  also  reported  in  4  Moo.  &  P. , 
257,  where  the  facts  are  fully  stated.  On  a  trial 
before  Chief  Justice  Tindal,  on  the  23d  of  De- 
cember, a  bill  of  exceptions  was  tendered,  the 
substance  of  which  was  reduced  to  writing  and 
given  to  the  officer  of  the  court  before  the  ter- 
mination of  the  cause,  but  it  was  not  then  signed 
and  sealed.  There  was  a  verdict  for  the  plaint- 
iff. The  defendant  sued  out  a  writ  of  error  in 
the  King's  Bench.  Subsequently,  on  the  11th 
of  February  following,  the  bill  of  exceptions,  in 
an  amended  form,  was  settled  by  the  counsel 
for  the  parties,  and  a  copy  was  sent  to  the  plaint- 
iff's attorney  that  he  might  accede  to  its  terms, 
or  suggest  alterations  before  it  was  sealed  by  the 
ChiefJustice.  At  the  same  time,  the  defendant 
served  a  rule  to  transcribe  the  record  for  return 
with  the  writ  of  error.  The  bill  not  having 
been  returned,  the  court  granted  an  order  for  its 
return.  It  was  argued  against  the  rule,  and 
Dillon  v.  Parker  was  cited  in  support  of  the 
argument  that  the  bill  was  waived  and  that,  by 
the  writ  of  error  and  the  rule  to  transcribe,  the 
record  had  been  removed  into  the  King's  Bench.  1356] 
But  the  court.all  the  Judges  concurring.retained 
the  order  upon  the  attorney,  holding  that  the 
Chief  Justice  might  seal  the  bill.  It  is  not, 
therefore,  by  any  means  settled,  even  in  En- 
gland, that  suing  out  a  writ  of  error  is  a  waiver 
of  unsigned  bills  of  exceptions. 

We  know  of  no  decision  in  this  country  that 
asserts  or  gives  any  countenance  to  such  a  rule, 
nor  any  reason  that  justifies  it,  unless  it  be  one 
in  New  York,  to  which  we  shall  refer.  True,  a 
writ  of  error  here,  as  in  England,  is  supposed 
to  remove  the  record  of  the  court  to  which  it  is 
directed  into  the  superior  tribunal.  But  this  is 
a  mere  fiction.  In  neither  country  is  the  record 
itself  actually  sent  up.  A  transcript  only  is  sent. 
In  England,  at  common  law,  a  writ  of  error 
operated  as  a  supersedeas  and  stayed  all  action 
of  the  inferior  court,  and  thence  it  was  regarded 
as  removing  the  record  and  ousting  the  juris- 
diction of  that  court.  The  law  there  has  been 
changed.  And  here,  the  writ  is  of  itself  no 
supersedeas.  If  there  be  no  bail  for  a  supersedeas!, 
a  writ  does  not  stay  the  action  of  the  trial  court. 
An  execution  may  be  issued  and  executed 
though  a  writ  of  error  is  pending.  Much  more, 
it  would  seem,  must  the  court  to  which  the 
writ  is  sent  have  power,  during  the  term  in 
which  the  case  is  tried,  to  put  its  records  and 
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proceedings  in  form  to  return  them  in  obedi- 
ence to  the  writ  If  that  cannot  be  done,  great 
hardship  and  injustice  would  in  many  cases  be 
the  result.  As  we  have  said,  bills  of  exceptions 
cannot  always  be  formally  prepared  until  a  con- 
siderable time  after  verdict  and  judgment.  They 
may  require,  in  some  cases,  a  full  statement  of 
almost  all  that  occurred  at  the  trial.  Papers 
necessary  to  be  incorporated  may  be  mislaid  or 
withheld  by  the  opposite  party;  the  charges  of 
the  Judge,  to  which  exception  has  been  taken, 
may  not  have  been  filed,  or  sickness  may  have 
interfered.  Meanwhile,  judgment  on  the  verdict 
may  nave  been  entered,  and,  unless  the  party 
can  protect  himself  by  a  writ  of  error,  an  exe- 
cution may  follow.  For  these  reasons,  the  uni- 
versal practice  is  to  give  reasonable  time  to 
make  up  the  bills  of  exception  and  obtain  the 
signature.  This  is  not  altering  the  record,  it  is 
completing  it  It  is  not  exercising  jurisdiction 
over  the  case.  It  is  merely  putting  into  form 
the  record  statement  of  what  was  done  before 
the  writ  of  error  was  sent  down.  In  Brown  v. 
BimU,  1  Doug.  (Mich.),  273,  where  a  bill  of 
exceptions  returned  with  a  writ  of  error  ap- 
peared to  have  been  signed  after  the  writ  was 
sued  out,  it  was  held  to  be,  at  most,  whether  at 
common  law  or  under  the  statute,  a  mere  ir- 
regularity, which  was  waived  by  a  joinder  in 
error.  Witbeek  v.  Waine,  8  How.  Pr.,  483. 

The  remaining  objection  to  the  bills  of  excep- 
tions is  that  they  were  not  signed  nor  filed  nunc 
pro  tune,  but  that  thev  appear  on  their  face  to 
have  been  signed  and  filed  ten  days  after  the 
trial.  We  think,  however,  the  absence  of  any 
order  that  the  bills  should  have  the  same  effect 
as  if  thev  had  been  signed  and  filed  during  the 
trial  is  not  a  fatal  objection.  The  order  of  March 
1,  extending  the  time  for  signing  and  filing,  is 
equivalent  to  such  an  order.  And  the  fact  that 
the  date  of  the  signature  was  the  28th  of  Feb- 
ruary is  of  no  practical  importance.  At  most  it 
is  only  an  irregularity.  It  is  not  a  void  act. 
Perhaps  the  bills  would  have  appeared  more 
regular  had  they  been  dated  February  17,  but 
they  are  recitals  of  what  occurred  at  the  trial, 
ana  they  show  that  the  exceptions  were  then 
taken— taken  in  time.  If  it  be  kept  in  mind  that 
the  judge's  signature  is  required  only  for  "  tes- 
timony that  the  exception  was  taken  at  the 
trial,  and  before  verdict,  it  cannot  be  material 
that  the  testimony  was  given  after  the  close  of  the 
trial,  if  given  during  the  Term.  We  do  not  over- 
look what  was  said  by  Duval,  J.,  in  Walton  v.  U. 
S.,9  Wheat. ,  051.  We  gather  the  facts  of  thatcase 
only  from  the  opinion  of  the  court.  From  that 
it  appears  that  the  bill  of  exceptions  did  not 
ahow  that  any  exception  was  taken  at  the  trial. 
That,  of  course,  was  a  fatal  defect.  But  Duval, 
J.,  after  having  noticed  that  fact,  went  on  to 
make  some  general  observations.  After  stating 
that  it  will  be  sufficient  if  the  exception  be 
taken  at  the  trial  and  noted  by  the  court  with 
the  requisite  certainty,  and  that  it  may  after- 
wards, during  the  term,  according  to  the  rules 
of  court,  be  reduced  to  form  and  signed  by  the 
Judge,  he  added:  *'  But  in  all  those  cases  the 
bill  of  exceptions  is  signed  nunc  pro  tunc,  and 
it  purports  on  its  face  to  be  the  same  as  if  act- 
ually reduced  to  form  and  signed  pending  the 
trial.  And,"  he  said:  "  it  would  be  a  fatal  de- 
fect if  it  were  to  appear  otherwise;  for  the  origi- 
nal authority  under  which  bills  of  exceptions 
Bee  12  Otto. 


are  allowed,  has  always  been  considered  to  be  r9Ka 
restricted  to  matters  of  exception  taken  pend-    ' 3  * 8 1 
ingthe  trial  and  ascertained  before  the  verdict." 

These  remarks  were  not  necessary  to  the  de- 
cision of  the  case,  and  they  are  una  us  tain  ed  by 
any  authority,  so  far  as  we  know,  that  existed 
when  they  were  made.  In  Ex  parte  Bradttreet, 
4  Pet,  102,  Ch.  J.  Marshall  said,  a  practice  to 
sign  a  bill  of  exceptions  after  the  term  must 
be  understood  to  be  a  matter  of  consent  between 
the  parties,  unless  the  judge  has  made  an  ex- 
press order  in  the  term  allowing  such  a  period 
to  prepare  it.  No  intimation  was  given  that  the 
signature  must  be  nunc  pro  tune. 

Walton  v.  U.  8.,  was  referred  to  in  Law  v. 
Merrill*,  6  Wend.,  268,  by  one  of  the  Judges, 
and  the  language  of  Judge  Duval  was  quoted, 
but  it  was  unnecessary  to  a  decision  of  that  case. 
The  bill  there  had  been  signed  a  year  after  the 
trial,  by  a  Judge  who  had  not  tried  the  cause. 
We  find  no  case  which  can  be  regarded  as  an 
authoritative  decision  that  a  bill  of  exceptions, 
signed  during  the  term  at  which  the  trial  took 
place,  though  after  the  close  of  the  trial,  must 
be  antedated  to  make  it  effective,  or  ordered  to 
be  filed  nunc  pro  tune,  as  of  a  time  during  the 
trial.  Nor  can  we  discover  any  reason  for  such 
a  requirement.  During  the  term  the  records  of 
the  term  are  before  it  for  amendment  in  mat- 
ters of  form,  and  whether  a  bill  was  signed  as 
of  a  date  after  judgment  if  during  the  term, 
or  antedated  to  a  time  during  the  trial,  is  a  ques- 
tion of  form  only,  if  it  appears  that  the  excep- 
tions were  in  fact  taken  before  verdict  and  dur- 
ing the  progress  of  the  trial.  Confessedly  it  may 
be  signed  after  judgment,  as  of  a  date  before, 
and  be  effective,  though  the  date  of  the  sig- 
nature in  such  a  case  is  false.  Why  should  giv- 
ing to  the  signature  its  true  date  destroy  it?  The 
reason  why  it  is  required  that  a  bill  shall  be 
presented  for  signature  during  the  term,  ex- 
cept in  extraordinary  cases,  when  delay  is 
allowed  by  the  judge,  is,  that  the  facts  appear- 
ing and  rulings  made  at  the  trial  may  be  fresh 
in  nis  memory.  Are  they  any  more  fresh  in  his 
memory  when  he  antedates  the  bill,  or  orders 
it  to  be  filed  as  of  the  date  of  the  trial,  than  when 
he  gives  to  the  signature  and  filing  their  true 
date?  We  cannot  doubt  that  in  a  multitude  of  [359] 
cases  bills  of  exception  have  been  signed  after 
judgment,  and  filed  without  any  order  that  the 
signature  and  filing  be  entered  nunc  pro  tune, 
but,  when  the  true  time  of  the  signature  ap- 
peared, have  been  treated  as  su.ficient,  when- 
ever they  have  shown  that  the  exceptions  were 
taken  during  the  trial.  And,  we  think,  it  would 
be  a  surprise  to  the  profession,  and  work  great 
wrong  to  suitors,  were  we  to  hold  such  bills  in- 
valid. 

In  Neeee  v.  Haley,  23  111. ,  418,  exceptions  were 
duly  taken  at  the  trial.  The  record  showed 
that  the  bill  of  exceptions  was  signed  three 
days  afterwards,  but  during  the  Term.  It  was 
held  that  the  bill  was  good,  and  that  the  record 
need  not  explain  the  delay. 

So  it  was  ruled  in  li.  It.  Co.  v.  Palmer,  24 
111.,  43,  that,  if  the  bill  of  exceptions  clearly 
shows  that  exceptions  were  taken  at  the  proper 
time,  it  is  immaterial  that  it  was  not  signed  till 
some  days  after  the  trial,  and  that  it  spoke  in 
the  present  tense. 

In  Dean  v.  Gridlcy,  10  Wend.,  254,  Savage. 
Ch.  J., declared  that  it  was  not  required  the  bill 
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should  be  so  drawn  as  to  appear  to  have  been 
signed  upon  the  trial,  whether  it  was  so  or  not. 
He  was  speaking  of  the  Supreme  Court  of  Er- 
rors. See,  HalloweU  v.  EaUowett,  1  Mon.,  130; 
Hughe*  v.  Robertson,  1  Mon.,  215. 

We  pass,  then,  to  a  consideration  of  the  as- 
signments of  error.  The  first  raises  the  ques- 
tion whether  the  title  which  was  set  up  in  Jon- 
athan Peyton  was  a  legal  one  or  merely  an 
equity.  As  set  out  in  the  several  bills  of  ex- 
ceptions, it  appears  to  have  been  as  follows:  on 
the  28th  of  September,  1880,  Gregorio  Basques 
applied  to  the  proper  authorities  of  the  Mexi- 
can Government  for  a  grant  in  sale  of  eleven 
leagues  of  vacant  land  in  the  department 
wherein  Nacogdoches  was  situated,  with  the 
privilege  of  selecting  them  together  or  sepa- 
rate or  in  distinct  places. 

On  the  11th  of  March  next  following,  a  con- 
cession was  made  in  accordance  with  the  prayer 
of  the  petition,  and  an  order  was  given  to  the 
commissioner  for  the  partition  of  land,  or  to  the 
alcalde  of  the  jurisdiction,  to  put  the  petitioner 
into  possession  of  the  subject  of  the  grant. 

On  the  20th  of  September,  1831,  Basques 
gave  a  power  of  attorney  to  Don  Jayme  Hartz, 
1 360]  empowering  him  to  solicit  the  possession  and 
titles  to  the  said  eleven  leagues,  in  the  place  or 
places  which  best  suited  him  (Hartz),  together 
or  separate,  and  empowering  him,  also,  to  ap- 
point substitutes. 

Two  days  afterwards  Basques  sold  and  con- 
veyed the  grant  for  the  sum  of  $150  to  Don 
Jayme  Hartz  in  fee. 

On  the  2d  of  March,  1882,  Hartz,  in  consid- 
eration of  $500  to  him  paid,  sold  the  concession 
or  grant  to  Jonathan  Peyton,  the  ancestor  of 
the  plaintiff,  in  fee,  and  substituted  him  as  at- 
torney. The  act  of  sale  recited  the  conveyance 
of  Basques  to  the  vendor. 

On  the  7th  day  of  October,  1838,  the  consti- 
tutional alcalde*  by  a  legalized  act,  conferred 
upon  and  put  Peyton,  the  aforesaid  attorney  of 
Basques,  "in  real,  virtual,  personal  and  actual 
possession  of  the  eleven  leagues,"  the  same 
which  had  been  granted  to  Basques,  describing 
them  by  the  situation,  lines,  limits  and  corners 
as  delineated  in  the  notes  of  survey  made  by 
Francis  W.  Johnson,  the  principal  surveyor, 
on  pages  two  and  following  of  the  proceeding, 
with  the  figure  thereof  shown  in  the  map  there- 
unto annexed.  The  act  of  the  alcalde  also  or- 
dered that  an  authenticated  copy  of  it  should 
be  delivered  to  the  interested  party  that  he 
might  possess,  use  and  enjoy  the  lands  sold  to 
him,  his  children,  heirs  and  successors,  or  who- 
ever of  him  or  them  might  have  cause,  interest 
or  right  to  represent. 

We  are  unable  to  see  why  these  proceedings 
did  not  vest  the  legal  title  to  the  lands  granted 
in  Peyton.  The  possession  was  delivered  to 
him,  and  he  was  instituted  therein.  The  inter- 
est of  Basques,  whatever  it  was,  both  legal  and 
equitable,  had  been  sold  by  him  to  Hartz,  and 
Hartz  had  sold  it  to  Peyton.  The  institution 
into  possession  must,  therefore,  have  inured  to 
the  benefit  of  Peyton.  It  is  a  mistake  to  allege, 
as  the  defendants  now  do,  that  the  final  exten- 
sion of  title  was  to  Basques.  It  may  be  that 
Peyton  would  have  held  the  land  for  the  use  of 
Basques,  had  he  been  only  the  attorney  of 
Basques.  But  he  was  more.  He  was  a  grantee 
of  all  the  Basques  right.    In  this  particular  the 
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case  is  unlike  Hanrick  v.  Barton,  16  Wall , 
166  [88  U.  S.,  XXL,  850].  There,  as  here, 
there  had  been  an  extension  of  the  possession  to 
the  attorney  in  fact  of  the  original  grantee  of 
the  government,  and  it  was  held  that  the  ex-  [361] 
tension  inured  to  his  benefit,  and  that  its  legal 
effect  was  to  perfect  title  in  him.  But  there 
had  been  no  grant  of  the  original  title  to  the 
attorney.  An  assertion  of  title  in  him  was, 
therefore,  a  fraud  upon  his  principal.  Bat 
this  court  said:  "We  do  not  mean  to  say  that 
the  original  grantee,  if  not  prohibited  by  law, 
might  not  have  assigned  his  inchoate  title  to  a 
third  person,  nor  that  the  title  might  not,  by  a 
grant  in  proper  form,  have  been  perfected  in 
such  assignee." 

It  has  repeatedly  been  decided  in  Texas  that 
purchasers  under  the  twentv-fourth  article  of 
Mexican  Laws  of  1825  can  alienate  their  grants 
as  soon  as  the  concession  has  been  made  to 
them,  before  the  land  was  selected  or  the  title 
of  possession  was  issued.  Ryan  v.  Jackton,  11 
Tex.,  391  ;  Clan  v.  Holbert,  14  Tex.,  189.  In 
Martin  v.  Parker,  26  Tex.,  254,  it  was  held  that 
a  formal  act  of  sale  by  the  original  grantee, 
with  a  power  to  the  purchaser  to  obtain  the  ti- 
tle of  possession,  must  be  held  to  constitute  the 
purchaser  the  absolute  owner  of  the  property 
when  he  is  nut  into  possession  of  the  land,  and. 
the  evidence  of  title  by  the  proper  officer  of  the 
government.  Such  is  this  case.  The  first  as- 
signment of  error,  therefore,  cannot  be  sus- 
tained. 

Nor  can  the  second.  The  original  grant,  it 
is  true,  did  not  locate  the  subject  of  the  grant. 
It  contemplated  a  selection  and  location  there- 
after, and,  when  these  were  made,  as  the  jury 
found,  and  the  title  of  extension  was  given,  the 
title  was  complete.  There  was  enough  in  the 
extension,  coupled  with  the  notes  of  the  sur- 
veyor (made  a  part  of  it),  to  enable  the  location 
to  be  identified.  A  more  important  question  is 
raised  by  the  third  and  fourth  assignments. 

It  was  a  very  material  inquiry  at  the  trial, 
where  the  Basques  four  leagues  had  been  loca- 
ted. The  title  papers  described  the  location  as 
beginning  at  a  stake  marked  P.  upon  the  left 
margin  of  the  River  Brazos,  running  thence 
north  71  degrees  east,  to  a  corner ;  thence  by 
other  courses  back  to  the  river,  and  thence  up 
the  river  to  the  place  of  beginning.  Such  was 
the  report  of  the  survey.  The  starting-point 
was  a  stake,  perishable,  of  course,  and  which, 
as  might  have  been  expected,  would  not  be 
found  after  a  lapse  of  forty  years.  But  the 
survey  was  not  a  mere  chamber  one.  There 
was  evidence  that  it  had  actually  been  made  [361 
upon  the  ground,  and  the  court  submitted  to 
the  jury  to  find  whether  it  had  or  not.  No  ex- 
ception was  taken  to  this  submission,  and  the 
jury  found  that  an  actual  survey  had  been  thus 
made.  The  location  of  that  actual  survey  was 
the  matter  chiefly  in  controversy.  The  claim 
of  the  plaintiff  was  that  its  upper  or  north  line, 
described  as  beginning  at  a  stake  marked  P  on 
the  left  bank  of  the  Brazos  River,  running 
thence  by  a  course  north  seventy-one  degrees 
east,  was  the  upper  line  of  the  Austin  and  Will- 
iams reserve,  and  identical  with  it  to  the  extent 
of  the  Basques  survey.  To  prove  this  they  in- 
troduced the  testimony  of  Horatio  Chriesman, 
against  the  objection  of  the  defendants.  Chries- 
man had  been  a  surveyor  under  F.  W.  Johnson, 
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principal  surveyor  ot  the  Austin  and  Williams 
lands  in  the  reserve,  and  William  Moore,  de- 
ceased, had  been  another  deputy.   The  two 
deputies,  in  1883  and  1834,  had  been  engaged 
.surveying  in  the  reserve  other  lots  on  the  left 
side  of  the  Brazos  River.   Neither  of  them  was 
on  the  Basques  tract,  nor  on  any  line  of  it. 
Chriesman  was  laying  out  tracts  fronting  one 
thousand  vara*  on  the  river.    By  direction  of 
Johnson,  these  surveys  were  to  include  all  the 
river  front  between  the  upper  line  of  the  Ruiz 
(a  grant  located  on  the  lower  line  of  the  reserve) 
iind  the  lower  line  of  the  Basques  four-league 
front.   Moore  was  surveying  in  the  rear.  Du- 
riug  the  time  that  Moore"  and  the  witness  were 
thus  engaged  surveying  in  the  reserve,  and  per- 
haps before  that  time,  as  he  testified,  he  was 
allowed  to  state  that  Moore  informed  him  he 
had  made  the  survey  of  the  Basques  four- 
league  tract ;  that  the  upper  line  of  said  grant 
began  on  the  east  bank  of  the  Brazos  River,  at 
the  point  where  the  upper  line  of  the  reserve 
began  ;  and  that  the  upper  line  of  the  Basques 
ran  north  71  east  with  the  reserve  line  the  full 
distance  of  the  Basques  line,  and  that  the  upper 
line  of  the  Basques  and  the  upper  line  of  the 
reserve  were  the  same  to  the  extent  of  the  Bas- 
ques line.    It  was  this  testimony,  and  other  of 
a  similar  nature,  to  which  the  defendants  ob- 
jected, and  to  the  admission  of  which  they  ex- 
cepted. 

It  is  to  be  noticed  that  the  witness  himself,  as 
he  expressly  stated,  had  no  knowledge  of  the 
location  or  lines  of  the  Basques  survey,  except 
(3681  wiai  Moore  told  him.  The  declarations  of 
'  Moore  were  made  when  he  was  at  a  distance 
from  the  place  of  beginning  of  the  Basques  sur- 
vey and  from  its  upper  line,  and  they  were  not 
made  when  he  was  pointing  out  the  boundaries 
of  that  survey.  That  Moore  had  made  the  sur- 
veyor that  he  had  ever  been  upon  its  upper  line, 
or  on  the  upper  line  of  the  reserve,  is  proved 
onlv  by  his  assertion,  which  the  court  allowed 
to  be  given  in  evidence.  There  was  no  such 
proof  aliunde.  Whether  he  had  any  knowledge 
of  the  facts  whereof  he  spoke  to  Chriesman,  is 
known  only  from  his  own  statement. 

Again;  Moore's  declarations  had  no  reference 
to  reputation  in  the  neighborhood.  They  are 
not  to  be  confounded  with  proof  of  reputation 
—proof  of  what  the  community  thought,  be- 
lieved or  said.  As  repeated  by  the  witness,  it 
was  mere  hearsay,  the  unsworn  declarations  of 
a  deceased  person  respecting  a  particular  fact 
not  of  a  public  nature.  We  do  not  question 
that  declarations  by  deceased  persons  of  repu- 
tation respecting  ancient  public  boundaries  are 
admissible,  and  they  have  sometimes  been  ad- 
mitted in  controversies  respecting  private  boun- 
daries. But  they  arc  admissible  in  only  a  lim- 
ited class  of  cases,  a  class  much  more  limited 
than  that  in  which  such  evidence  is  offered  to 
prove  reputation  of  public  boundaries.  Proof 
of  reputation  is  open  to  rebuttal  by  witnesses. 
Not  so  with  declarations  of  a  particular  fact  re- 
specting a  private  boundary.  They  are,  there- 
fore, receivable  only  when  made  coincidently 
•rith  pointing  out  the  boundaries  and  generally 
as  part  of  the  res  gesta. 

in  Ellicott  v.  J'earl,  10  Pet,  412,  we  find  a 
case  which  bears  strongly  on  the  present.  In 
that  case,  which  was  a  writ  of  right  for  a  tract 
°*  land,  in  which  the  location  of  a  survey  was 
See  12  Otto. 


a  matter  in  controversy,  a  witness  was  offered 
to  prove  that  one  Moore,  who  was  dead,  but 
whose  name  was  put  down  as  one  of  the  chain 
carriers  in  making  the  original  survey,  and  who 
was  subsequently  present  when  lines  were  run 
on  the  same  land,  had  declared  that  a  certain 
corner  was  the  corner  made  by  the  surveyor 
when  the  original  survey  was  made  and  the  line 
was  run  for  that  survey.  The  evidence  was  re- 
jected and,  this  cou-t  ruled,  correctly  rejected, 
though  the  declarations  offered  were  made  by 
one  who  was  proved  by  other  evidence  to  have  1 364  ] 
assisted  in  running  the  line.  This  case  is  in- 
structive, and  we  believe  it  is  in  harmony  with 
the  rule  generally  enforced  in  this  country.  It 
certainly  is  in  accord  with  the  ruling  of  the  En- 
glish courts. 

It  is  true  that  in  several  States  of  the  Union 
decisions  have  been  made  recognizing  the  ad- 
missibility of  declarations  of  deceased  persons, 
even  though  they  were  statements  of  particular 
facts  and  m  regard  to  mere  private  boundaries: 
but  many  of  them,  perhaps  most  of  them,  were 
admissible  on  other  grounds,  either  as  parts  of 
the  res  gesta  or  declarations  of  parlies  in  posses- 
sion. We  think  such  is  not  the  preponderant 
weight  of  decision.  In  Massachusetts,  where 
the  subject  has  been  much  discussed,  it  is  held 
that,  to  be  admissible,  such  declarations  must 
have  been  made  by  persons  in  possession  of  land 
and  in  the  act  of  pointing  out  their  boundaries. 
Bartlett  v.  Emerson,  7  Gray,  174;  Daggett  v. 
Shaw,  5  Met.,  228.  And  again  in  Ixmg  v.  Col- 
ton,  116  Mass.,  414,  when  it  was  said  that  it  is 
an  element  not  to  be  disregarded,  especially 
where  the  question  is  one  of  private  boundaries, 
that  the  declaration  was  made  while  in  the  act 
of  pointing  out  the  boundaries,  on  the  declar- 
ant s  land.  The  declaration  derives  its  force 
from  the  fact  that  it  accompanies  and  qualifies 
an  act,  and  is  thus  a  part  of  the  act.  A  similar 
ruling  was  made  in  Bender  v.  Pitzer,  27  Pa., 
333. 

We  will  not  undertake  to  review  the  vast 
number  of  decisions  of  state  courts  upon  this 
subject.  It  would  greatly  protract  this  opinion. 
Some  things  may  be  deduced  from  them,  which, 
though  not  universally  recognized,  are  the  con- 
clusions to  which,  we  think,  a  great  majority 
of  them  lead.  In  questions  of  private  boundary, 
declarations  of  particular  facts,  as  distinguished 
from  reputation,  made  by  deceased  persons,  are 
not  admissible  unless  they  were  made  by  per- 
sons shown  to  have  had  knowledge  of  that 
whereof  they  spoke,  or  persons  on  ilie  land,  or 
in  possession  of  it  when  the  declarations  were 
made. 

To  be  evidence,  they  must  have  been  made 
when  the  declarant  was  pointing  out  or  mark- 
ing the  boundaries  or  discharging  some  duties 
relating  thereto.  A  declaration  which  is  a  mere 
recital  of  something  past  is  not  an  exception  to 
the  rule  that  excludes  hearsay  evidence.  Slid, 
if  a  different  ruling  lias  been  made  in  the  State 
of  Texas,  and  has  become  a  rule  of  property 
there,  applicable  to  the  determination  of  con-  la*«J 
troversies  respecting  disputed  boundaries,  we 
should  feel  constrained  to  apply  the  Texas  rule 
to  this  case.  We  have,  therefore,  carefully  ex- 
amined all  the  decisions  of  the  Supreme  Court 
of  that  State  which  relate  to  the  subject.  The 
result  has  been  to  convince  us  that  there  is  no 
essential  difference  between  the  rule  as  there 
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held  and  the  general  rules  held  by  the  American 
courts.  Hearsay  evidence  is  admitted  in  ques- 
tions of  boundary  to  establish  old  boundary 
lines,  even  when  private;  but  it  is  under  restric- 
tions, and  the  restrictions  appear  to  be  the  same 
as  those  which  are  recognized  elsewhere. 

The  first  case  is  Oeorge  v.  Thomas,  16  Tex., 
74.  What  was  there  ruled  was  that  the  decla- 
rations of  a  public  surveyor,  made  while  he  was 
making  the  survey  to  establish  the  dividing  line, 
were  admissible.  They  were  a  part  of  the  res 
gestot.  This  is  the  leading  case  to  which  the 
later  cases  refer,  and  upon  which  they  are  gen- 
erally rested.  The  opinion  cites  BlyVie  v.  Sutlier- 
lawl,  3  McCord,  158.  In  that  case  the  declara- 
tions of  a  deceased  surveyor,  who  was  proved 
by  a  witness  to  have  run  the  line  originally, 
were  admitted  in  evidence.  But  they  were  dec- 
larations made  while  the  surveyor  was  pointing 
out  the  line  and  showing  the  monuments.  Stroud 
v.  Springfield,  28  Tex.,  649,  goes  no  farther. 
The  evidence  offered  in  that  case  was  rejected. 
The  court,  however,  referred  to  Spear  v.  Coate, 
8  McCord,  227,  where  the  court  had  said  in  ref- 
erence to  the  declarations  of  a  deceased  chain 
carrier  who  had  pointed  out  to  Vie  witness  a  cor- 
ner tree  of  Vie  survey,  "  It  cannot  be  doubted  at 
this  day  that  the  declarations  of  deceased  per- 
sons who  shall  appear  to  have  been  in  a  situation 
t  >  possess  the  information,  and  are  not  interested, 
shall,  on  a  question  of  boundary,  be  received  in 
evidence."  Even  this  was  not  declared  to  be  an 
accepted  rule  in  Texas,  though  the  chain  car- 
rier who  aided  in  the  survey  had  actually  pointed 
out  a  corner. 

The  next  case  is  Welder  v.  Carroll,  29  Tex., 
817.  It  decided  nothing  more  than  was  ruled 
in  the  former  cases.  Indeed,  while  the  court 
said,  "  If  the  locality  of  a  boundary  line  can  be 
proved  by  witnesses,  who  can, from  their  personal 
knowledge,  or  on  information  derived  from  gen- 
1 366]  crai  reputation,  or  from  its  having  been  pointed 
out  to  them  by  the  surveyor  by  whom  it  was 
run,  or  others  who  were  present  at  the  time,  or 
cognizant  of  the  fact,  it  will  fix  and  mark  its 
position."  But  at  the  same  time  the  court  re- 
jected the  deposition  of  a  witness  tending  to 
prove  the  locality  of  the  line  from  informa- 
tion given  him  by  a  surveyor,  remarking  that 
"While,  as  heretofore  held  by  this  court,  hear- 
say evidence  to  establish  ancient  boundaries 
is,  under  proper  circumstances,  admissible,  it 
should  be  closely  scrutinized  and  received  with 
proper  caution."  And  it  was  held  that  the  evi- 
dence was  much  too  vague  and  uncertain  in  re- 
spect to  the  locality  of  the  line  of  which  the 
witness  spoke,  as  well  as  in  respect  to  the  source 
of  his  information,  and  the  time  and  circum- 
stances under  which  he  acquired  it. 

The  next  case  is  Eoans  v.  Hurt,  84  Tex.,  111. 
What  was  decided  in  that  case  was,  that  decla- 
rations of  a  former  owner,  since  deceased,  who, 
while  in  possession  of  and  claiming  the  land, 
pointed  out  his  corner  and  line  to  the  deposing 
witness,  arc  evidence  of  the  boundary  in  behalf 
of  the  parties  claiming  under  him.  This  is  the 
rule  as  held  in  other  States.  The  court  also  de- 
cided that  the  declarations  of  a  son  of  a  former 
owner  who  pointed  out  the  disputed  line  to  the 
witness  were  inadmissible;  but  the  case  does  not 
show  what  they  were,  nor  under  what  circum- 
stances they  were  made.  This  case  came  again 
before  the  court,  and  it  is  reported  in  49  Tex., 
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811.  The  report,  however,  contains  nothing1 
more  definite  than  what  appears  in  84  Tex.  ,111. 

The  only  other  case  which  we  have  found  or 
to  which  we  have  been  referred  is  Smith  v.  Rus- 
sell, 87  Tex.,  247.  In  that  case  it  appeared  that 
the  lower  court  had  permitted  the  defendants  to 
prove  that  one  of  the  original  chain  carriers, 
who  was  dead  at  the  time  of  the  trial,  bad 
pointed  out  to  the  witness  the  place  of  the  cor- 
ner. The  Supreme  Court  held  that  the  evidence 
was  properly  admitted,  with  the  general  remark 
that  "the  declarations  of  deceased  witnesses 
may  be  proved  to  fix  the  location  of  corners  and 
lines,"  citing  Stroud  v.  Springfield  and  Wilder 
v.  Carroll.  From  a  review  of  all  these  cases  it 
is  quite  obvious  that  the  rule  in  Texas  is  not  dif- 
ferent from  that  which  we  have  endeavored  to 
show  is  the  general  American  rule,  the  guarded 
rule  we  have  heretofore  stated. 

Our  conclusion,  therefore,  is,  that  the  4th  and  .  3971 
5th  assignments  of  error  must  lie  sustained,  ami  * 
that  the  answer  of  Chriesman  to  the  4th,  9th 
and  19th  interrogatories,  as  well  as  all  the  dec- 
larations of  Moore,  were  erroneously  received. 

We  discover  no  error  in  the  admission  of  the 
evidence  set  out  in  the  4th  bill  of  exceptions. 
The  documents  were  certainly  evidence  against 
one  of  the  defendants. 

Nor  can  the  6th  assignment  of  error  be  sus- 
tained. The  survey  made  under  the  Sanchez 
concession  was  not  the  completion  of  his  title. 
It  did  not  identify  the  subject  of  the  concession 
until  it  was  accepted  by  the  government,  and 
until  the  title  of  possession  was  given.  That 
was  issued  October  19,  1888,  after  the  Basques 
concession  had  been  consummated. 

The  7th  assignment  relates  to  the  charge  given 
to  the  jury  respecting  the  Statute  of  Limitations. 
To  understand  this  it  is  necessary  to  refer  to 
some  of  the  facts  that  appeared  in  evidence.  It 
appeared  that  in  1835  John  Martin,  as  a  colonist, 
obtained  a  complete  grant  from  the  Mexican 
Government  of  one  league,  part  of  which  inter- 
fered with  the  Basques  four  leagues  tract.  It 
appeared,  also,  that  the  defendants,  Watson  and 
his  children,  Bartlett  and  his  wife,  and  W.  H. 
Jones,  having  shown  title  in  themselves  to  the 
several  tracts  they  claimed,  by  regular  transfer 
from  the  sovereignty  of  the  soil,  gave  evidence- 
tending  to  show" that  their  ancestor,  Churchill 
Jones,  in  1855  or  1856,  took  actual  possession 
of  that  part  of  the  Martin  league  which  inter- 
fered with  the  Basques  grant,  built  a  mill  and 
other  improvements  thereon,  and  that  the  pos- 
session had  been  kept  up  exclusively  by  said  de- 
fendants and  those  under  whom  they  hold, 
down  to  the  trial.  This  possession  they  claimed 
to  be  a  defense.  It  appeared,  however,  that  in 
1858  the  plaintiff's  ancestor  entered  on  the  Bas- 
ques grant,  but  not  on  the  interference.and  made 
a  lease  to  James  Martin,  permitting  him  to  oc- 
cupy three  hundred  and  twenty  acres.  Martin 
has  ever  since  resided  there,  holding  as  tenant 
under  the  plaintiffs  or  their  ancestors. 

The  charge  of  the  court  was  as  follows: 

"  The  facts,  as  I  understand  the  defendants 
to  claim  them,  are,  that  in  1855,  under  the  Mar- 
tin title,  and  in  1856  or  1857,  under  the  Sanchez 
title,  they  took  actual  possession  of  their  lands 
lying  within  the  conflict. 

From  that  date  the  Statute  of  Limitations  be-  l J 
gan  to  run  in  their  favor  for  the  lands  embraced 
within  their  title  as  against  the  Basques  title. 
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If  three  >  ears  elapsed  before  they  were  ousted 
by  a  superior  possession,  then  their  occupancy 
for  three  years  makes  a  complete  bar  to  any  re- 
covery by  the  plaintiffs. 

Bat  the  plaintiffs  claim  that  In  May,  1857,  be- 
fore the  defendants  had  been  in  possession  for 
the  period  of  three  years  of  any  of  the  lands 
within  the  conflict,  their  possession  was  inter- 
rupted by  the  entry  upon  the  Basques  grant  of 
James  Martin  as  the  agent  for  Mrs.  Eberly. 

If  you  find  this  fact  to  be  as  the  plaintiffs 
claim,  that  James  Martin  entered  upon  the  Bas- 
quez  grant  in  1857  as  the  agent  for  Mrs.  Eberly, 
claiming  title  to  the  whole  in  her  name,  we  in- 
struct you  that  for  that  time  the  possession  of 
the  defendants,  they  holding  under  a  junior 
title,  was  restricted  to  the  lands  actually  occu- 
pied by  them,  and  could  not  be  extended  by  con- 
struction to  the  bounds  called  for  by  their  paper 
title. 

Prom  January  28,  1861,  to  the  80th  of  March, 
1870,the  Statute  of  Limitations  in  this  State  was 
suspended.  No  extension,  therefore,  of  the 
actual  possession  of  defendants  between  these 
dates  would  avail  them  unless  held  for  three 
years  after  the  Statute  had  again  commenced 
running,  and  before  the  commencement  of  this 
suit." 

It  is  this  instruction  of  which  the  defendants 
complain.  But  we  think  it  was  correct.  It 
was  in  accordance  with  the  doctrine  asserted  in 
Clarke  v.  Courtney,  5  Pet.,  819,  and  generally 
recognized.  It  is  true  that  when  a  person  en- 
ters upon  unoccupied  land,  under  a  deed  or 
title,  and  holds  adversely,  his  possession  is  con- 
strued to  be  coextensive  with  his  deed  or  title, 
lod  the  true  owner  will  be  deemed  to  be  dis- 
seised to  the  extent  of  the  boundaries  described 
in  that  title.  Still,  his  possession  beyond  the 
limits  of  his  actual  occupancy  is  only  a  construct- 
ive one.  If  the  true  owner  be  at  the  same  time  in 
actual  possession  of  part  of  the  land,  claiming 
title  to  the  whole,  the  constructive  possession  is 
in  him  of  all  the  land  not  in  the  actual  posses- 
sion of  the  intruder,  and  this,  though  the  own- 
er's actual  possession,  is  not  within  the  limits  of 
the  defective  title.  "  The  reason  is  plain.  Both 
parties  cannot  be  seised  at  the  same  time  of  the 
same  land  under  different  titles.  The  law, 
therefore,  adjudges  the  seisin  of  all  that  is  not 
in  the  actual  occupancy  of  the  adverse  party  to 
him  who  has  the  better  title."  These  distinc- 
tions are  clearly  shown  in  the  cases  cited  from 
5  Pet  (supra).  One  who  enters  upon  the  land 
of  another,  though  under  color  of  title,  gives 
no  notice  to  that  other  of  any  claim,  except  to 
the  extent  of  his  actual  occupancy.  The  true 
owner  may  not  know  the  extent  of  the  defective 
title  asserted  against  him,  and  if  while  he  is  In 
sctual  possession  of  part  of  the  land,  claiming 
title  to  the  whole,  mere  constructive  possession 
of  another,  of  which  he  has  no  notice,  can  oust 
him  from  that  part  of  which  he  is  not  in  actual 
Possession,  a  good  title  is  no  better  than  one 
which  is  a  merepretense.  Such,  we  think,  is 
not  the  law.  when  the  owner  of  the  Basques 
title  entered  upon  the  tract,  took  actual  pos- 
sesion of  a  part  by  her  tenant,  and  retained  it, 
claiming  the  whole,  the  law  gave  to  that  owner 
we  constructive  possession  of  all  that  was  not 
a  the  actual  adverse  possession  or  occupancy 
of  another. 

In  Altemus  v.  Long,  4  Pa.,  264,  it  was 
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ruled  that  though  actual  possession  under  a 
junior  title  of  part  of  a  tract  of  land,  which  in- 
terfered with  an  older  grant,  gave  possession  of 
the  whole  to  the  holder  of  the  junior  title,  yet  a 
subsequent  entry  of  the  true  owner  upon  any 
part  of  his  land  was  an  ouster  of  the  intruder 
from  what  he  had  in  constructive  possession 
merely.  We  know  of  no  authoritative  decision 
that  is  in  conflict  with  this. 

It  is  sufficient  to  say  of  the  8th  assignment  of 
error,  that  it  is  not  sustainable.  The  answer  to 
the  defendants'  point  was  clearly  correct. 

The  remaining  exception  ia  to  the  sufficiency 
of  the  verdict. 

It  is  said  it  was  "indefinite,  uncertain  and 
did  not  find  the  main  issue,  viz:  how  much  of 
the  defendants'  land,  if  any,  is  covered  by  the 
Basques  grant?  "  This  is  not  necessary  for  us 
now  to  discuss.  It  may  be  the  verdict  was  not 
sufficiently  certain,  but  as  the  case  goes  back 
for  another  trial,  the  matter  is  of  no  importance 
now. 

The  judgment  is  reverted  and  the  cause  i*  remit- 
ted far  a  new  trial. 

Dissenting,  Mr.  Justice  Bradley. 

True  Copy.  Test: 

James  H .  McKennej,  Clerk,  Sup.  Court,  TJ.  S. 

Ctted-UO  U.  8.  88;  11  N.  W.  Bep.,  501;  »N.  W. 
Rep.,  781. 


NATHAN  C.  DRAPER,  AppL, 


v. 


HENRY  S.  DAVIS  bt  al. 

(8.C.,ltOtto,87Q,87L) 

Appeal,  practice  on. 

The  power  of  a  justice  of  the  court  below,  over  thr- 
appeal  to  thta court  and  over  the  security,  in  the  ab- 
sence of  fraud,  is  exhausted  when  he  takes  the  se- 
curity and  shins  the  citation.  Prom  that  time  the 
control  of  the  supersedeas,  as  well  as  the  appeal,  is 
transferred  to  this  court. 

[No.  809.1 

Submitted  Nov.  8, 1880.  Decided  Nov.  15, 1880. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 
Motion  for  a  writ  of  supersedeas. 
The  case  is  stated  by  the  court 
Mr.  W.  A.  Meloy,  for  appellant. 
Meters.  John  Seidell  and  Leigh  Robin- 
son, for  appellee. 

Mr.  Ohief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  final  decree  in  this  cause  was  rendered 
April  80,  1878.  On  the  7th  of  May  an  order  was 
entered  on  the  minutes  of  the  court  below,  sit- 
ting in  General  Term,  allowing  an  appeal  to  this 
court,  but  no  security  was  then  taken,  either 
for  costs  or  to  obtain  a  supersedeas.  On  the 
29th  of  June,  being  the  sixtieth  day  after  the 
rendition  of  the  decree,  a  bond  in  the  penal  sum 
of  $1000,  conditioned  according  to  law,  for  a 
supersedeas,  with  sureties,  was  approved  by  one 
of  the  Justices  of  the  court  below,  and  filed 
with  the  clerk.  There  has  been  no  allegation 
that  the  approval  of  this  bond  was  procured  by 
fraud.  On  the  same  day  the  same  Justice  signed 
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a  citation,  which  was  served  July  8.  The  tak- 
ing of  this  security  was  not  the  act  of  the 
court,  but  of  the  Justice.  On  the  20th  of  July, 
.the  same  Justice,  being  satisfied  that  the  bond 
'he  had  taken  and  approved  was  "  insufficient 
and  inadequate  security,"  "ordered  that  the  ap- 
pellant, within  twenty  days,  *  *  *  file  an  ad- 
ditional bond  in  the  penalty  of  $8,000,  with 
good  and  sufficient  surety  to  be  duly  approved, 
and  upon  such  notice  as  is  required  under  Rule 
116  of  this  (the  Supreme  Court  of  the  District) 
court."  Within  the  time  required  by  this  or- 
der, the  appellant  presented  to  the  Justice,  for 
approval  an  additional  bond  for  the  required 
amount;  but  it  docs  not  appear  that  this  bond 
was  ever  accepted.  The  appellant  fearing,  as 
he  alleges,  tliat  the  court  below  will  proceed  to 
carry  its  decree  into  effect  pending  this  appeal, 

riTi  l  now  as'ts  tuat  a  w"1  °f  supersedeas  may  issue 

I  **7 1 1  to  stay  any  such  proceeding. 

When  the  original  bond  of  $1,000  was  ac- 
cepted by  the  Justice  and  the  citation  signed, 
an  appeal  was  allowed  and  security  taken,  which 
operated  as  a  supersedeas.  That  transferred  the 
jurisdiction  of  the  suit  appealed  to  this  court. 
As  this  allowance  was  the  act  of  the  Justice  of 
the  court  and  not  of  the  court  itself,  no  such 
question  is  presented  as  was  decided  in  Ooddard 
[P/iillips]  v.Ordway.101  U.S. ,745  [XXV., 1040], 
where  we  held  that  if  the  allowance  was  the  Ju- 
dicial act  of  the  court  in  term  time,  it  might,  like 
any  other  order  in  the  suit,  be  set  aside  on  proper 
showing  during  the  Term.  The  power  of  the  Jus- 
tice over  the  appeal  and  the  security,  in  the  ab- 
sence of  fraud, was  exhausted  when  he  took  the 
security  and  signed  the  citation.  From  that 
time  the  control  of  the  supersedeas,  as  well  as 
the  appeal,  was  transferred  to  this  court,  and 
even  here,  as  we  held  in  Jerome  v.  MeCarter,  21 
Wall.,  17  [88  U.  S.,  XXII.,  515],  in  the  absence 
of  fraud,  the  action  of  the  justice  or  judge  in 
accepting  the  security,  within  the  statute  and 
within  our  rules  adopted  for  his  guidance,  was 
final,  so  far  as  it  depended  on  facts  existing  at 
the  time  the  security  was  accepted.  It  follows 
that  the  supersedeas,  which  resulted  from  the  tak- 
ing of  the  security  on  the  20th  of  June,  is  still 
in  force  and  has  never  been  vacated.  Conse- 
quently, the  court  below  is  without  power  at 
this  time  to  proceed  with  *he  execution  of  the 
decree  appealed  from,  and  we  will  presume  that 
upon  an  intimation  of  that  kind  from  us  it  will 
not  attempt  to  do  so. 

Should  an  application  be  made  to  us  to  in- 
crease the  security  on  the  ground  of  a  change 
' '  in  the  circumstances  of  the  case,  or  of  the 
parties,  or  of  the  sureties  on  the  bond,"  "  so 
that  security  which  was  good  and  sufficient" 
at  the  time  it  was  taken  "  does  not  continue 
to  be  so,"  Jerome  v.  Mc Carter,  supra,  or  to  set 
aside  the  bond  which  was  accepted,  on  the 
ground  that  its  acceptance  was  procured  by 
fraud,  B.  B.  Co.v.  Schutte,  100  U.  S.,  644 [XXV., 
605],  we  can  then  determine  whether  the  super- 
sedeas now  in  force  shall  be  vacated;  but  on  the 
case  as  it  now  stands  we  think  the  court  below  is 
without  power  to  proceed  in  the  execution  of 
the  decree  which  has  been  appealed  from. 

Motion  denied,  witltmit  prejudice  to  its  renew- 
al should  it  be  necessary. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 
CJted-106"  S_  282, 266. 
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H.  B.  WELLS,  Plff.  in  En.,  [625 1 

v. 

BOARD  OP  SUPERVISORS  OP  PONTO- 
TOC COUNTY. 

(See  8.  C,  12  Otto,  626-634.) 

Municipal  bonds— power  to  issue— Mississippi 
law— supervisors — railroad  mortgage  on  fut- 
ure property— conditional  sales. 

1.  Where  there  was  no  authority  In  law  for  issu- 
ing municipal  bonds. no  recovery  can  be  bad  in  an 
action  upon  the  bonds  or  coupons. 

2.  Unless  the  power  to  issue  bonds  for  the  payment 
of  municipal  subscriptions  to  the  stock  of  railroad 
companies  is  given  in  express  terms  or  by  reason- 
able implication,  no  obligation  of  that  kind  can  be 
created. 

3.  As  a  general  rule,  the  Boards  of  Supervisors 
of  counties  in  Mississippi,  have  no  other  financial 
powers  than  to  levy  such  taxes  as  may  be  necessary 
to  meet  the  demands  of  their  respective  counties, 
and  to  direct  the  appropriation  of  the  money  that 
may  come  into  the  treasury. 

4.  When  the  state  statute  conferred  an  extraordi- 
nary power  on  the  Boards  of  Supervisors  to  create  a 
new  liability  for  their  respective  counties,  and  pro- 
vided a  special  way  of  discharging  that  liability,  the 
mode  prescribed  is  exclusive  of  all  others. 

[No.  716.] 

Submitted  Oct.  12, 1880..  Decided  Nov.  15, 1880. 

IN  ERROR  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Missis- 
sippi. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  Hall—  A  Perkins  and  A.  G. 
Riddle,  for  plaintiff  in  error. 

Mr.  Van  H.  Manning,  for  defendant  in 
error  : 

Mr.  Chief  Justice  Waite  delivered  the  opin-  [626] 
ion  of  the  court. 

On  the  10th  of  March,"  1852,  the  Legislature 
of  Mississippi  passed  an  Act  to  incorporate  the 
Mississippi  Central  Railroad  Company.  Sec- 
tions 17  and  18  of  that  Act  are  as  follows  : 

' '  Section  1 7.  Be  it  further  enacted,  That  the 
Boards  of  Police  of  the  several  Counties  of  Mad- 
ison, Holmes,  Carroll,  Yallabusha,  Lafayette 
and  Marshall,  together  with  such  other  counties 
as  are  adjoining  or  adjacent  to  tbe  counties 
through  which  said  railroad  may  pass,  may  for 
their  respective  counties  subscribe  for  capital 
stock  in  said  railroad,  not  to  exceed  in  amount 
two  hundred  thousand  dollars  for  any  one  coun- 
ty ;  Provided,  hoicever,  That  an  election  shall  be 
holden  in  the  county  for  and  on  account  of 
which  said  stock  is  proposed  to  be  subscribed, 
by  the  qualified  electors  thereof,  at  the  regular 
precincts  of  said  county,  ten  days'  notice  of  the 
time  of  holding  such  election, and  of  the  amoun* 
proposed  to  be  subscribed,  being  first  given  by 
the  Board  of  Police  ;  and  if  at  such  election  a 
majority  of  the  qualified  electors  voting  shall  be 
in  favor  of  such  subscription,  then  said  Board 
shall  make  such  subscription  for  and  in  behalf 
of  the  county  for  the  amount  specified  ;  but  if 
a  majority  of  those  voting  shall  be  opposed  to 
such  subscription,  the  same  shall  not  be  made. 

Section  18.  Be  it  further  enacted,  That  said 
several  Boards  of  Police,  either  before  or  after 
any  election  held  as  provided  in  the  17th  section 
of  this  Act,  may  direct  that,  whenever  any  tax 
shall  be  collected  in  their  respective  counties  for 
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the  payment  of  the  capital  stock  so  subscribed 
by  the  county,  which  tax  the  several  Boards  of 
Police  are  hereby  authorized  to  assess  and  col- 
lect from  the  taxable  property  or  real  property 
of  the  county  as  said  Board  may  elect,  the 
sheriff  or  tax  collector  shall  issue  to  the  person 
paying  such  tax  a  certificate  specifying  the 
uraount  of  tax  so  paid  and  on  account  of  what 
railroad  the  same  is  paid,  which  said  certificate 
or  certificates  shall  be  transferable  by  indorse- 
ment ;  and  whenever  any  person,  either  by  pay- 
ment of  taxes  as  aforesaid,  or  by  indorsement 
m  aforesaid,  shall  hold  a  certificate  or  certifi- 
cates, in  amount  equal  to  one  or  more  shares  of 
the  capital  stock  of  said  railroad  company,  he 
may  present  the  same  to  the  treasurer  of  said 
company,  who  shall  thereupon  take  up  the  said 
certificate  or  certificates  and  issue,  to  the  holder 
of  them,  certificates  for  one  or  more  shares  of 
stock  in  said  company;  and  such  holder  of 
said  certificate  of  stock  shall  be,  for  such  stock, 
substituted  to  the  right  of  the  county  as  a  stock- 
holder to  the  number  of  shares  named  in  said 
certificate." 

On  the  19th  of  April,  and  during  the  same 
session  of  the  Legislature,  a  supplemental' Act 
was  passed,  by  which,  if  the  Act  should  be  ap- 
proved by  a  vote  of  the  several  counties  through 
which  the  road  might  be  located,  a  tax  of  five 
per  cent  on  the  assessed  value  of  all  lands  lying 
within  five  miles  and  two  and  one  half  per  cent 
on  all  lying  over  five  miles  and  under  ten  of  the 
road,  was  to  be  collected  annually  for  a  term  of 
four  years  to  aid  in  the  construction  of  the  road. 
Section  4  of  this  Act  is  as  follows  : 

"Section  4.  Be  it  furtlter  enacted,  That,  when- 
ever any  sheriff  or  tax  collector  shall  collect  any 
tax  by  virtue  of  this  Act,  he  shall  give  to  the 
person  or  persons  paying  the  same  a  certificate 
therefor,  which  certificate  shall  be  transferable 
l»y  indorsement ;  and  whenever  any  person  or 
persons,  either  by  payment  of  taxes  as  afore- 
said or  by  indorsement  as  aforesaid,  shall  hold 
a  certificate  or  certificates  in  amount  equal  to  a 
share  of  the  capital  stock  of  said  railroad  com- 
pany, he  may  present  the  same  to  the  treasurer 
of  said  company,  who  shall  thereupon  take  up 
the  said  certificate  or  certificates  and  issue,  to 
the  bolder  of  them,  a  certificate  for  a  share  of 
<ock  in  said  company,  which  certificate  shall 
entitle  such  person  to  all  the  rights  and  privi- 
leges of  a  stockholder  in  said  railroad  company." 

^n  the  23d  of  November,  1859,  the  Memphis, 
i  folly  Springs  and  Mobile  Railroad  Company 
was  incorporated.  Section  7  of  that  Act  of  in- 
corporation gave  authority  to  the  Board  of  Di- 
rectors "To  issue,  sell,  negotiate,  mortgage, 
pledge  or  hypothecate  the  bonds  or  notes  of  the 
company,  as  well  as  any  notes,  bonds,  scrip, 
certificates  or  other  property  for  the  payment 
of  money  or  other  property  which  saia  com- 
pany shall  or  may  receive  as  donations,  or  in 
payment  of  subscriptions  to  the  capital  stock  of 
said  company  or  other  dues  thereto."  Section 
8  provided  that  the  Board  of  Directors  might 
require  each  subscriber,  at  the  time  of  subscrib- 
ing or  at  any  time  thereafter,  to  pay  a  part 
not  exceeding  ten  per  cent  of  his  subscription 
to  the  capital  stock  in  cash,  and  that  no  further 
Ttfyment  should  be  demanded  until  in  the  opin- 
ion of  the  Board  a  sufficient  amount  of  the  cap- 
ital stock  had  been  subscribed,  with  the  means 
and  credits  of  the  company,  to  construct  the 
See  12  Otto. 


road.  No  calls  were  to  be  made  accept  on  thir- 
ty days'  notice,  and  the  amount  called  for  at  any 
one  time  could  not  exceed  thirty  per  cent  to 
each  subscriber  of  the  amount  of  his  subscrip- 
tion.  Section  15  is  as  follows  : 

"Section  15.  Be  it  furtlter  enacted,  That  the 
sections  17  and  18  of  an  Act  passed  by  the  Leg- 
islature of  this  State,  and  approved  March  10, 
1852,  entitled  'An  Act  to  Incorporate  the  Mis- 
sissippi Central  Railroad  Company,'  regulating 
county  subscriptions  to  the  capital  stock  of  said 
company,  be  and  the  same  are  adopted  as  part 
of  this  Act,  so  far  as  the  provisions  of  the  same 
may  be  applicable." 

By  section  16  the  company  was  authorized  to 
consolidate  with  other  railroad  companies. 

No  organization  is  shown  to  have  been  per- 
fected under  this  Act  and,  February  20,  1867, 
another  Act  was  passed,  of  which  the  title  and 
the  only  portion  pertinent  to  this  case  are  as  fol- 
lows : 

"An  Act  to  Revive  and  Amend  an  Act  Entitled 
'An  Act  to  Incorporate  the  Memphis  and 
Holly  Springs  ana  Mobile  Railroad  Com- 
pany,' Approved  November  28, 1859,  and  for 
Other  Purposes. 

Section  1.  Be  it  enacted  by  the  legislature  of 
the  State  of Misrimppi,  That  the  above  recited 
Act  be  and  the  same  is  hereby  revived,  and 
that  the  style  of  said  Railroad  Company  shall 
hereafter  be  known  as  the  '  Memphis,  Holly 
Springs,  Okolona  and  Selma  Railroad  Com- 
pany'; and,  as  many  of  the  original  incorporat- 
ors are  now  dead,  that  N.B.  Forrest"  (etc.,  etc.) 
"all  of  the  State  of  Mississippi,  together  with 
those  who  may  hereafter  become  stockholders, 
their  successors,  etc.,  shall  be  said  corporators. 

Section  2.  Be  it  furtlier  enacted,  That  said 
Company  shall  have  sixteen  years  in  which  to 
construct  the  said  road,  and  shall  commence 
the  same  in  three  years  from  and  after  the  pas- 
sage of  this  Act." 

When  these  several  Acts  were  passed,  the 
Constitution  of  Mississippi,  adopted  in  1882, 
was  in  force.  This  Constitution  contained  no 
limitation  on  the  power  of  the  Legislature  to 
authorize  counties  to  become  stockholders  in 
or  to  lend  their  credit  to  railway  or  other  cor- 
porations. A  new  Constitution  went  into  effect  i 
in  1868,  article  XII.  section  14  of  which  is  as  1 
follows: 

"The  Legislature  shall  not  authorize  any 
county,  city  or  town  to  become  a  stockholder 
in  or  lend  its  credit  to  any  corporation,  unless 
two  thirds  of  the  qualified  voters  of  such 
county,  city  or  town,  at  a  special  or  regular 
election  to  be  held  therein,  shall  assent  thereto." 

At  a  special  election  held  for  that  purpose  on 
the  20th  of  November,  1869,  the  people  of  the 
County  voted  a  subscription  to  the  capital  stock 
of  the  Memphis,  Holly  Springs,  Okolona  and 
Selma  Company,  and  on  the  21st  of  July,  1870, 
the  name  of  the  Company  was  changed  by  a 
special  Act  of  the  Legislature  to  the  Selma, 
Marion  and  Memphis  Railroad  Company. 

On  the  19th  of  April,  1872,  a  general  Act  was 
passed  "To  Authorize  Counties,  Cities  and 
Towns  to  Subscribe  to  the  Capital  Stock  di 
Railroads,"  which  gave  any  county  through 
which  any  railroad  should  pass  authority  to 
subscribe  any  sum  to  the  capital  stock,  if  two 
thirds  of  the  legal  voters  should  give  their  as- 
sent in  the  manner  specially  provided  for.  Such 
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subscriptions  were  to  be  paid  in  the  twenty- 
year  coupon  bonds  of  the  county,  bearing  in- 
terest at  the  rate  of  seven  per  cent  per  annum. 
Taxes  were  to  be  levied  and  collected  to  pay 
the  principal  and  interest  of  these  bonds  as  they 
matured;  and  it  was  further  also  provided  "That 
.  certificates  of  shares  in  the  capital  stock  of  said 
companies  shall  be  issued  to  all  persons  paying 
taxes,for  the  principal  and  interest  of  said  bonds, 
to  the  amount  paid  by  them,  whenever  the  re- 
ceipts for  the  taxes  so  paid  shall  be  equal  to  one 
or  more  shares  of  the  capital  stock." 

Under  date  of  July  1,  1872,  the  Board  of  Su- 
pervisors of  Pontotoc  County,  which  was  the 
legal  successor  of  the  Board  of  Police,  under 
tlie  authority  of  the  vote  of  November  20, 1869, 
issued  to  the  Selma,  Marion  and  Memphis  Rail- 
road Company  coupon  bonds,  having  tweuty 
years  to  run,  and  bearing  interest,  payable  semi- 
annually at  the  rate  of  eight  per  cent  per  an- 
num, amounting  in  the  aggregate  to  $150,000. 
.....  The  plaintiff  being  the  holder  for  value  of  a 
1  '  l  uge  amount  of  the  coupons  of  these  bonds, 
payable  January  aud  July,  1873,  and  January, 
1  '374,  which  were  not  paid  on  presentation  at 
maturity,  brought  this  suit  for  their  recovery. 
The  court  below  gave  iudgment  against  him  as 
ou  demurrer  to  the  declaration, which  presented 
substantially  the  foregoing  facts,  and  to  re- 
verse that  judgment  this  writ  of  error  has  been 
brought. 

The  controlling  question  in  this  case  is,  whether 
there  was  authority  in  law  for  issuing  the  bonds 
to  wh  ich  the  coupons  sued  on  were  attached.  If 
there  was  not,  it  has  always  been  held  that  no 
recovery  can  be  had  in  an*  action  on  the  bonds 
or  coupons.  It  is  also  settled  that,  unless  the 
power  to  issue  bonds  for  the  payment  of  munic- 
ipal subscriptions  to  the  stock  of  railroad  com- 
panies is  given  in  express  terms  or  by  reasona- 
ble implication,  no  obligation  of  that  kind  can 
be  created. 

In  Mississippi,  as  a  general  rule,  the  Boards 
of  Supervisors  of  counties  have  no  other  finan- 
cial powers  than  "  To  levy  such  taxes  as  may 
be  necessary  to  meet  the  demands  of  their  re- 
spective counties,"  and  to  "  Direct  the  appro- 
priation of  the  money  that  may  come  into  the 
treasury."  Code,  1880,  sees.  2148,  2158;  Code, 
1857,  ch.  LIX,  sec.  IV.,  arts.  16,  80.  This,  it 
has  been  held  by  the  highest  court  of  the  State, 
gives  no  power  to  borrow  money.  In  Beaman 
v.  Leake  Co.,  42  Miss.,  247,  decided  in  1868,  the 
court,  referring  to  an  Act  then  under  consider- 
ation, passed  in  December,  1863,  but  which  in 
no  manner  affects  this  case,  said:  "  The  Act 
just  referred  to  is  the  only  one  of  a  general 
nature  empowering  Boards  of  Police  to  borrow 
money,  and  without  some  such  Act  they  could 
not  lawfully  do  so  in  their  official  characters." 
The  policy  of  the  State,  from  its  earliest  his- 
tory, seems  to  have  been  to  require  municipal 
organizations  to  meet  their  current  liabilities  by 
current  taxation;  and  in  Hawkins  v.  Carroll  Co., 
50  Miss.,  762,  it  was  expressly  declared  that 
'*  The  grant  of  power  to  such  a  body  of  an  ex- 
traordinary character,  such  as  is  not  embraced 
in  the  general  scope  of  its  duties,  must  be  strictly 
construed." 

Such  being  the  general  law  of  the  State,  we 
come  to  consider  the  special  legislation  on  which 
this  case  depends,  that  is  to  say,  sections  17  and 
18  of  the  Act  of  1852,  in  connection  with  the 
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other  provisions  of  the  Act  of  1859,  into  which 
these  sections  were  incorporated  by  adoption.  1631) 
Undoubtedly,  section  17  authorized  a  subscrip- 
tion to  the  stock  of  the  Railroad  Company  for 
the  County,  after  a  majority  of  the  electors  of 
the  County  had  in  the  proper  way  given  their 
consent;  and  it  is  possible,  if  there  had  been 
nothing  more,  that,  under  the  rule  of  construc- 
tion stated  in  Lyndc  v.  Winnebago  Co.,  16  Wall., 
6  [83  U.  8.,  XXI.,  2721,  the  subscription  might 
have  been  paid  in  bonds.  It  seems  to  us,  how- 
ever, that  the  provisions  of  section  1**  are  such 
as  to  exclude  any  such  presumption  By  that 
section,  the  Boards  of  Police  (Supervisors)  were 
authorized  to  assess  and  collect  a  tax  on  the 
taxable  property  or  the  real  property  of  the 
County,  at  their  election,  "  For  the  payment  of 
the  capital  stock  so  subscribed."  No  other 
mode  of  payment  was  provided  for.  This,  of 
itself,  when  considered  in  the  light  of  the  set- 
tled policy  of  the  8tate  to  require  the  current 
liabilities  of  counties  to  be  discharged  by  cur- 
rent taxation,  would  seem  to  indicate  an  "inten- 
tion not  to  confer  upon  the  counties  the  power 
of  funding  this  kind  of  liability.  But  when  it 
is  taken  in  connection  with  the  further  provis- 
ion of  the  same  section,  which  authorizes  the 
Boards  of  Police  to  direct  that  the  railroad 
company  issue  to  the  tax  payers,  in  lieu  of  the 
county,  stock  to  the  amount  of  their  taxes  paid, 
the  intention  is  even  more  apparent.  As  stock 
was  to  be  issued  by  the  company  to  an  amount 
equal  to  the  taxes  paid,  it  would  seem  as  though 
it  could  not  have  been  supposed  that,  before  the 
tax  was  collected,  any  payment  of  the  subscrip- 
tion was  to  be  made  or  any  stock  issued  that 
could  in  any  manner  interfere  with  this  privi- 
lege of  the  tax  payers.  So,  too,  the  Company 
could  only  be  required  to  issue  stock  upon  and 
to  the  amount  of  the  subscription.  As  the  tax 
payer  was  to  be  entitled  to  stock  to  the  full 
amount  of  his  payment,  it  follows  that  the  tax 
must  have  been  intended  to  pay  the  subscrip- 
tion, and  not  bonds.  We  are  not  unmindful  of 
the  fact  that  the  language  of  this  part  of  the 
section  is  such  as  to  leave  it  optional  with  the 
Board  to  give  this  direction  or  not;  but  it  may, 
nevertheless,  be  referred  to,  as  we  think,  to 
strengthen  the  presumption  arising  from  the 
other  provisions,  that  the  subscription  was  not 
to  be  paid  through  taxation,  directly  or  indi- 
rectly, until  the  money  to  be  raised  in  that  way 
had  actually  been  collected.  This  statute  con- 
ferred an  extraordinary  power  on  the  Boards  ,  632 1 
of  Police.  It  authorized  them  to  create  a  new  1  J 
liability  for  their  respective  counties,  and  pro- 
vided a  special  way  of  discharging  that  liabil- 
ity. The  liability  and  the  mode  of  discharge 
were  provided  for  in  the  same  statute.  This 
being  so,  the  mode  prescribed  is  exclusive  of 
all  others. 

This  case  differs  materially  from  Lynde  v. 
Winnebago  Co.,  supra.  There  the  tax  voted 
was  to  be  levied  annually  during  a  period  not 
exceeding  ten  years,  and  the  amount  for  each 
year  definitely  fixed.  As  this  was  done  for  the 
purpose  of  building  a  court-house,  the  court 
very  properly  held  the  vote  implied  permission 
to  borrow  money  to  accomplish  the  object  in 
anticipation  of  the  collection  of  the  tax,  which 
must  necessarily  be  delayed  a  considerable  num- 
ber of  years.  Here  the  tax  was  to  be  levied  to 
pay  the  subscription,  that  is  to  say,  to  pay  the 
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company  the  amount  subscribed  when,  by  the 
terms  of  the  subscription,  that  obligation  was  to 
be  met.  As  the  statute  on  its  face  contemplated 
no  delay  in  raising  the  money  by  taxation,  no 
implication  of  a  power  to  borrow  in  anticipa- 
tion of  the  tax  can  arise.  The  subscription 
might  be  made,  but  the  money  must  be  raised 
by  taxation  to  meet  it.  The  railroad  company 
cannot  complain;  for  when  it  received  the  sub- 
scription it  knew  or  ought  to  have  known  from 
what  source  the  money  was  to  come  to  meet  the 
payment,  and  it  impliedly  gave  its  consent  to 
such  delays  as  were  necessarily  incident  to  the 
mode  of  collection.  The  other  provisions  of  the 
charter,  as  to  calls  on  subscribers  to  meet  their 
subscriptions,  were  not  necessarily  applicable  to 
counties.  Counties  were  to  pay  as  they  agreed, 
and  when  the  tax  was  collected. 

It  may  be  true,  as  is  urged,  that  the  collection 
of  the  full  amount  of  the  subscription  in  a  single 
year  would  be  oppressive,  but  it  by  no  means 
follows  that  this  must  necessarily  have  been 
done.  These  sections  are  to  be  construed  in  the 
Act  of  1859  precisely  as  they  would  be  iu  that 
of  1852,  except  so  far  as  they  may  have  been 
modified  by  the  other  provisions  in  1859.  The 
original  Act  of  1852  is  to  be  considered  in  con- 
nection with  the  supplemental  Act  passed  a  little 
later.  Being  in  pari  materia,  and  enacted  at 
1 633]  the  same  session  of  the  Legislature,  they  are  to 
be  taken  together  as  one  law.  From  the  sup- 
plemental Act,  it  is  apparent  that  the  object  of 
the  Legislature  was  to  raise  money  by  taxation, 
to  aid  in  the  construction  of  the  road,  and  to 
require  the  company  to  give  the  tax  payers  stock 
for  the  money  they  paid.  This  is  entirely  in- 
consistent with  any  idea  of  the  payment  of  in- 
terest. As  the  special  tax  on  adjoining  lands 
was  large,  it  was  extended  over  a  period  of 
years.  This  amount  was  fixed,  and  not  left  to 
the  discretion  of  anyone.  In  respect  to  the 
County  at  large,  the  plan  adopted  was  different. 
There  it  was  left  for  the  people  to  detcrmiue  for 
themselves  how  much  the  subscription  should 
be  and  for  the  County  and  the  company  to  agree 
when  it  should  be  paid.  In  this  way,  the  tax 
might  be  extended  over  a  series  of  years;  but  as 
stock  was  to  be  issued  by  the  company  for  all 
payments  made,  it  could  not  have  been  intended 
to  tax  beyond  the  actual  amount  of  the  subscrip- 
tion. Consequently,  if  time  was  given  by  the 
company  to  make  the  payment,  it  must  be  with- 
out interest. 

This  construction  of  the  Act  is  strengthened 
by  what  actually  happened.  The  revived  and 
amended  charter  was  passed  in  1867,  and  the 
subscript  ion  voted  in  1869.  When  the  subscrip- 
tion was  made  does  not  appear,  but  certain  it  is 
that  no  bonds  were  issued  to  make  the  payment 
until  after  the  policy  of  the  State  in  respect  to 
funding  this  class  of  liabilities  was  changed  by 
the  Act  of  1872.  Then,  although  confessedly 
that  Act  did  not  apply  to  this  case  and  its  pro- 
visions were  not  followed,  the  subscription  was 
P&kl  by  binding  the  tax  payers  of  the  County 
to  pay  in  the  aggregate  $890,000,  instead  of 
$150,000,  as  was  voted.  This, we  think,  could 
not  be  done. 

.  It  is  further  argued  that,  because  the  7th  sec- 
tion of  the  Act  of  1869  authorized  the  railroad 
company  to  sell  any  bonds  it  might  receive  as 
donations  or  in  payment  of  subscriptions,  the 
Power  of  counties  to  issue  bonds  in  payment  of 
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their  subscriptions  must  be  inferred.  We  cannot 
so  understand  that  provision.  This  gave  power 
to  sell  bonds  if,  in  the  course  of  business,  they 
should  get  to  be  the  property  of  the  compeny, 
but  the  implied  prohibition  against  their  issue 
by  counties  still  remains. 

It  is  also  said  that  the  provision  in  bm-1:i  n  18 
for  givine  individual  tax  payers  st<rk  lor  1  he 
amount  of  their  taxes  paid  cannot  1  c  ct  nridcred 
as  in  any  manner  precluding  an  implication  of 
the  power  to  issue  bonds,  because  the  same  pro- 
vision is  fuund  iu  section  4  of  the  Act  of  1872.  1 634  J 
There  is  this  difference  between  thfse  provis- 
ions of  the  two  Acts:  in  that  of  1852  the  rail- 
road company  is  to  issue  the  stock  to  the  tax 
payer,  while  that  of  1872  simply  says  that  cer- 
tificates of  shares  shall  be  issued,  without  say- 
ing by  whom.  But  it  is  not  for  us  at  this  time 
to  determine  the  legal  effect  of  that  part  of  the 
Act  of  1872.  Power  to  issue  bonds  is  given  in 
express  terms  by  that  Act,  and  stock  was  to  be 
issued  to  all  persons  "  paying  taxes  for  the  prin- 
cipal and  interest  of  said  bonds; "  while  iu  the 
Act  of  1852  the  tax  was  to  be  collected  "for  the 
payment  of  the  capital  stock  so  subscribed,"  nud 
stock  was  to  be  issued  by  the  company  to  the 
persons  holding  certificates  of  the  payment  of 
this  tax. 

On  the  whole,  we  think  the  court  below  was 
right  in  holding  that  the  issue  of  lionds  in  this 
cuse  was  not  authorized  by  law.  Different  ques- 
tions will  arise  if  the  railroad  company  or  any- 
one who  has  been  subrogated  to  the  "rights  of 
the  company  shall  attempt  to  enforce  the  pay- 
ment of  the  original  subscription  by  the  County. 

Judgment  affirmed. 

Dissenting,  Mr.  Justice  Swavne,  Mr.Justice 
Strong  and  Mr.  Justice  Harlan. 

True  copy.  Test: 

James  H.  McKcnney,  Clerk,  Sup.  Court,  U.  8. 

Clted-102  C.  8.,  630;  103  U.  S.,  777;  108  U.  8..  123; 
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HENRY  HAUENSTEIN,  JOHN  HAUEN- 
8TEIN,  by  His  Guardian,  Frederick  Hau- 
en  stein,  et  al.  ,  PI  ft.  in  Err., 

V. 

JOHN  J.  LYNHAM,  Escheator  for  the  Com- 
monwealth of  Vtooinia. 

131  US  exci  Appx 

When  a  party  is  sued  In  his  official  character,  ns 
Escheator  of  the  Commonwealth  of  Virginia,  and 
he  holds  the  funds  sued  for  in  that  capacity,  and  he 
is  charged  with  no  official  delinquency,  he  cunnot 
be  made  liable,  personally,  for  the  costs  of  the  plaint- 
iff. The  costs  can  only  be  charged  upon  the  funds 
in  his  hands  as  Escheator. 

[No.  188, 1879.1 
Submitted  Nov.  IS,  1880.  Decided  Nov.  SS,  1880. 

IN  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  State  of  Virginia. 
On  motion  to  correct  judgment. 
Mr.  W.  L.  Royall,  in  supputof  the  motion. 
No  counsel  appeared  in  opposition  thereto. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 
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This  motion  is  denied.  The  defendant  in  er- 
ror was  sued  in  his  official  character,  as  Es- 
cheator  for  the  Commonwealth  of  Virginia.  He 
was  a  public  officer  of  the  State,  ana  he  held 
the  funds  sued  for  in  that  capacity.  He  was 
charged  with  no  official  delinquency.  Under 
such  circumstances  he  cannot  be  made  liable, 
personally  for  the  costs  of  the  plaintiffs.  The 
court  below  was  right,  therefore,  in  confining 
the Judgment  for  costs  to  the  funds  in  his  hands 
as  Escheator. 

True  copy.  Teat: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


[167]     IVANHOE  MINING  COMPANY,  Plff.  in 

Err., 
t. 

KEYSTONE   CONSOLIDATED  MINING 
COMPANY. 

(See  8.  C,  12  Otto,  187-178.) 

Grant  of  public  lands  to  California — school  lands 
—settlement. 

n.  The  grant  of  the  19th  and  36th  sections  of  pub- 
lic lands,  to  the  State  of  California,  by  the  Act  of 
March  8, 1868,  was  not  intended  to  cover  mineral 
lands ;  but  such  lands  were  excluded  from  that  grant 
as  they  were  from  all  others  by  the  settled  policy  of 
the  General  Government  on  that  subject. 

2.  The  settlement  required  by  the  7th  section  of 
the  Act  of  1868.  which  defeats  the  grant  of  those  sec- 
tions for  school  purposes  need  not  be  precisely  the 
same,  either  in  regard  to  the  acts  to  be  done  or  the 
character  of  the  settler,  as  is  required  under  the  gen- 
eral Preemption  Law  of  1841.  The  settlement  on  the 
school  lands,  under  the  Act  of  1868,  is  governed  by 
that  Act. 

8.  Whenever  there  exists,  at  the  time  the  govern- 
ment survey  is  made  of  such  a  section,  a  settlement, 
by  dwelling-house  or  cultivation,  on  any  portion  of 
said  section  on  which  some  one  is  residing  and  assert- 
ing claim  to  H,  the  title  of  the  State  to  that  portion 
does  not  vest,  out  the  alternative  right  to  other  land 
as  indemnity  does.  Sherman  v.  Buick  [XXIII.,]  and 
Natoma  Water  Co.  v.  Bugbey  LXXTV.J  commented 
on  P*>d  explained. 

[No.  687.] 

Argued  Nov.  4,  5,  1880.  Decided  Nov.  82, 1880. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
The  case  is  stated  by  the  court. 
Messrs.  W.  M.  Stewart  and  O.  D.  Barrett, 
for  plaintiff  in  error. 

Mr.  Benj.  F.  Butler,  for  the  State  of  Cali- 
fornia. 

Mr.  Chaus.  Deweas,  Atty-Oen.,  for  the  Unit- 
ed States. 

Messrs.  Geo.  A.  Nonrse  and  S.  M.  Wil- 
son, for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  action  in  this  case  was  brought  originally 
in  the  State  Court  of  California  by  Daniel  W. 
Gillette  against  the  present  defendant  in  error, 
to  recover  possession  of  the  east  half  of  section 
86,  in  township  7  north,  range  10  east  of  Mount 
Diablo  meridian,  and  in  the  progress  of  the  case 
[  108]  it  was  transferred  to  the  Circuit  Court  of  the 
United  States,  where  judgment  was  rendered  in 
favor  of  the  defendant.  The  plaintiff  in  error, 
having  been  substituted  for  Gillette,  as  his  sue- 
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ccssor  in  interest,  the  case  was  submitted  to  the 
court  by  the  parties  waiving  a  jury. 

The  plaintiff  asserted  title  to  the  land  in  con- 
troversy under  a  patent  from  the  State  of  Cali- 
fornia, and  the  defendant  under  patents  from 
the  United  States.  The  title  of  California  rests 
upon  the  Act  of  Congress  granting  that  State  the 
loth  and  86th  sections  of  every  township  for 
school  purposes;  and  that  of  defendant  on  the 
Acts  of  Congress  concerning  the  possession  and 
sale  of  the  mineral  lands. 

As  the  question  to  be  decided  necessarily  in- 
volves the  title  to  much  other  mineral  land  in 
California,  in  which  the  authorities  of  the  State 
of  California  and  the  officers  of  the  Land  Depart- 
ment of  the  United  States  entertain  and  act  upon 
conflicting  views  of  the  rights  of  the  State  and 
the  General  Government,  the  State  of  California 
by  her  counsel,  and  the  United  States  by  the  At- 
torney-General, have  been  permitted  to  take  part 
in  the  argument. 

The  defendant  only  claims  part  of  the  land 
embraced  in  plaintiffs  patent,  and  denies  pos- 
session of  that  for  which  no  title  is  asserted; 
and,  as  no  possess  on  is  proved  beyond  that  for 
which  the  defend  »n  t  defends,  only  that  is  in  con- 
troversy. 

The  court  Ik  low  finds  that  this  is  mineral 
land,  and  that  the  patent  of  the  United  States 
was  issued  to  uefendant  for  three  several  mining 
claims^  to  wit:  the  Spring  Hill,  the  Geneva  and 
the  Keystone.  That  the  Spring  Hill  was  located 
in  May,  1851,  the  Keystone  in  1858,  and  the  Ge- 
neva in  October,  1863;  and  that  the  original  lo- 
cators of  said  claims  and  their  grantees  have  held 
undisturbed  possession  thereof  ever  since  and, 
by  such  possession  and  the  working  of  said 
mines,  the  possessory  title  was  vested  m  defend- 
ant at  the  time  it  filed  its  application  for  said  pa- 
tent in  the  Land-Office  of  the  United  States  nt 
Sacramento,  January  6,  1871,  unless  the  State 
of  California  had  acquired  title  to  section  86  by 
grant  from  the  United  States.  It  also  appears 
that  on  the  land  thus  claimed  by  plaintiff,  a  min- 
ing town  called  Amador  City  exists,  of  about 
400  or  500  people,  which  began  in  1850,  and 
reached  the  number  mentioned  in  1858,  with 
many  dwelling-houses,  and  some  forty  acres  cul- 
tivated by  the  owners  of  the  Keystone  mining 
claim. 

On  the  18th  June,  1870,  one  Henry  Casey  ap- 
plied to  the  State  authorities  to  purchase  the 
half  section  of  land  on  which  this  town  and  these 
mining  claims  were  located,  and  a  state  patent 
was  issued  to  his  vendee,  Gillette,  October  3, 
1872. 

The  township  in  which  this  land  lies  was  sur- 
veyed in  the  field  in  March,  1870,  the  survey  ap- 
proved September  8,1870,and  the  plat  filed  in  the 
United  States  Land-Office  at  Sacramento,  Octo- 
ber 7,  1870,  and  within  three  months  after  this 
latter  date,  the  application  of  the  defendant  was 
made  for  patents  for  the  three  mining  claims, 
and  the  patents  issued  July  14,  1878. 

The  right  to  these  patents,  and  the  claim  of 
the  Town  of  Amador  City,  were  contested  be- 
fore the  register  and  receiver,  the  Commissioner 
of  the  General  Land-Office,  and  the  Secretary 
of  the  Interior,  by  the  State  of  California  and 
the  parties  claiming  under  her,  and  the  decision 
was  adverse  to  the  title  of  the  State. 

The  question  and  the  only  question  presented 
for  our  consideration  is  very  sharply  presented 
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)y  this  statement  of  facts  and  by  the  Acts  of 
congress  pertinent  to  the  subject;  and  it  is. 
whether,  under  these  Acts,  the  title  of  the  land 
in  question  became  fixed  and  vested  absolutely 
in  the  State  of  California  on  the  ascertainment 
by  the  survey  of  1870  that  it  was  part  of  the  86th 
section  of  the  township  in  which  it  lies. 

The  Act  of  March  3,  1853, 10  Stat.  atL.,  244, 
under  which  the  right  of  the  State  of  California 
to  the  school  lands  arises,  has  been  the  subject 
of  construction  in  this  court  more  than  once 
heretofore,  and  the  decision  of  the  question  be- 
fore us  requires  a  further  critical  examination 
of  its  provisions.  The  first  five  sections  of  it 
provide  for  the  establishment  of  the  offices  of 
Surveyor-General,  two  land-offices,  with  regis- 
ters and  receivers,  and  for  the  organization  of 
the  general  land  system  of  the  United  States,  in- 
cluding surveys;  and  it  then  proceeds  to  lay 
down  the  rules  by  which  rights  to  the  public 
lands  may  be  acquired.  The  granting  clause  of 
the  16th  and  36th  sections  of  the  public  lands  as 
thus  surveyed,  to  the  State  of  California,  is  as 
follows: 

"  Section  6.  And  be  itfuruter  enacted,  That 
1 170]  all  the  public  lands  in  the  State  of  California, 
whether  surveyed  or  unsurvryed,  with  the  ex- 
ceptions of  sections  sixteen  and  thirty-six,  which 
shall  be  and  hereby  are  granted  to  the  State  for 
the  purposes  of  public  schools  in  each  township, 
and  with  the  exception  of  lands  appropriated 
under  the  authority  of  this  Act  or  reserved  by 
competent  authority;  and  excepting,  also,  the 
lands  claimed  under  any  foreign  grant  or  title, 
and  the  mineral  lands, "shall  be  subject  to  the 
Preemption  Laws  of  4th  September,  eighteen 
hundred  and  forty-one,  with  all  the  exceptions, 
conditions  and  limitations  therein,  except  as  is 
herein  otherwise  provided;  and  shall,  after  the 
plats  thereof  are  returned  to  the  office  of  the  reg- 
ister, be  offered  for  sale,  after  six  months'  pub- 
lic notice  in  the  State,  of  the  time  and  place  of 
sale,  under  the  laws,  rules  and  regulations  now 
governing  such  sales,  or  such  as  may  be  here- 
after prescribed." 

8ection  7  of  the  Act  may  as  well  be  read  here, 
as  it  is  important  to  a  true  solution  of  the  ques- 
tion under  consideration. 

"  Section  7.  And  be  it  further  enacted,  That 
where  any  settlement,  by  the  erection  of  a 
dwelling-house  or  the  cultivation  of  any  por- 
tion of  the  land,  shall  be  made  upon  the  six- 
teenth and  thirty-sixth  sections,  before  the  same 
shall  be  surveyed,  or  where  such  sections  may 
be  reserved  for  public  uses  or  taken  by  private 
claims,  other  lands  shall  be  selected  by  the 
proper  authorities  of  the  State  in  lieu  thereof, 
agreeably  to  the  provisions  of  the  Act  of  Con- 

C approved  on  the  20th  of  May,  eighteen 
red  and  twenty-six,  entitled  '  An  Act  to 
Appropriate  Lands  for  the  Support  of  Schools 
in  Certain  Townships  and  Fractional  Town- 
ships, Not  Before  Provided  for,'  and  which 
shall  be  subject  to  approval  by  the  Secretary  of 
the  Interior.  And  no  person  shall  make  a  set- 
tlement or  location  upon  any  tract  or  parcel  of 
land  selected  for  a  military  post,  or  within  one 
mile  of  such  post,  or  on  any  other  lands  re- 
served by  competent  authority;  nor  shall  any 
person  obtain  the  benefits  of  this  Act  by  a  set- 
tlement or  location  on  mineral  lands." 

The  12th  section  grants  to  the  State  seventy- 
two  sections  for  the  use  of  a  seminary  of  leara- 
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ing,  to  be  selected  by  the  Governor  or  some  one 
appointed  by  him,  in  legal  subdivisions  cf  not 
less  than  a  quarter-section,  of  any  unsold,  un- 
occupied, and  unappropriated  public  lands; 
"  Provided,  That  no  mineral  lands  or  lands  re- 
served for  any  public  purpose  whatever,  or  11711 
lands  to  which  any  settler  may  be  entitled  un- 
der the  provisions  of  this  Act,  shall  be  «ubject 
to  such  selection." 

The  ISth  section  also  grants  the  State  ten  sec- 
tions of  land  for  the  purpose  of  erecting  the 
public  buildings  of  the  State,  with  the  same 
proviso  as  the  one  to  section  12. 

The  proviso  to  the  3d  section  is  also  relied 
upon  as  indicative  of  the  purpose  of  Congress 
in  regard  to  the  mineral  lauds  of  California. 
That  section  contains  the  authority  under 
which  the  Surveyor-Geuend  is  to  act  in  survey- 
ing the  public  lands  in  that  Statc.and,  after  in- 
vesting nim  with  the  powers  conferred  on  oth- 
er Surveyors-General,  and  some  specific  direc- 
tions for  the  survey  of  private  land  claims,  it  is 
"Provided,  That  none  other  than  township 
lines  shall  be  surveyed  where  the  lands  are  min- 
eral, or  are  deemed  unfit  for  cultivation;  and 
no  allowance  shall  be  made  for  such  lines  as 
are  not  actually  run  and  marked  on  the  field, 
and  were  actually  necessary  to  be  run." 

It  is  strongly  urged  by  plaintiff's  counsel 
that  the  language  of  the  granting  clause  im- 
ports a  grant  in  prasenti,  and  that  wherever  by 
any  survey  of  the  government  thereafter  made 
the  location  of  the  16th  and  86th  sections  of  11 
township  was  ascertained,  it  establishes  the  ti- 
tle in  the  8tate  from  the  date  of  the  statute, 
namely:  March  3,  1863. 

It  is  quite  unnecessary  to  enter  upon  this 
question,  which  has  been  before  u«  in  so  many 
shapes;  for,  if  it  be  conceded  that  such  would 
be  the  effect  of  the  statute  if  there  were  no 
words  of  exception  in  the  grant,  Congress  has, 
in  nearly  every  case  where  the  question  has 
arisen,  made  such  specific  exceptions  to  the  op- 
eration of  the  grant  as  to  decide  the  matter 
without  resort  to  the  rule  of  construction  assert- 
ed by  plaintiffs. 

Take,  for  instance,  railroad  grants.  Besides 
the  more  general  reservations  from  the  grant, 
there  is  almost  always  found  a  provision  that 
where,  by  the  location  of  the  road,  the  sections 
on  each  side  of  it,  are  ascertained,  which  would 
pass  by  the  general  terms  of  the  grant,  those 
which  nave  been  preempted,  sold  or  otherwise 
disposed  of  shall  not  so  pass,  but  the  grantee 
may  select  other  lands  in  lieu  of  those,  which 
may  be  said  in  this  manner  to  be  excepted  out 
of  the  grant. 

This  is  true  of  the  statute  under  considera- 
tion, and  we  may  pass  this  branch  of  the  argu-  1 1721 
ment  by  conceding  that  if  the  land  in  contro- 
versy is  subject  to  the  grant  the  title  relates  to 
the  date  of  the  Act  of  Congress. 

Defendants  allege  that  it  was  not  so  subject  to 
the  grant,  for  two  reasons: 

1.  That  it  is  mineral  land,  and  that  the  grant 
of  school  lands  to  the  State  does  not  cover  any 
mineral  land. 

2.  That,  by  virtue  of  the  7th  section,  such  set- 
tlement and  cultivation  had  been  made  on  the 
land  before  the  survey  was  made,  as  to  take  it 
out  of  the  grant,  and  remit  the  State  to  the  se- 
lection of  other  public  land  in  lieu  of  this. 

We  will  consider  t*«*e  in  their  order. 
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Very  soon  after  the  conquest  of  California 
and  its  cession  to  the  United  States  by  Mexico, 
it  was  found  to  be  rich  in  the  precious  metals, 
and  such  was  the  rapid  influx  of  immigrants 
from  the  Eastern  States  that  the  California 
population  at  the  time  it  was  organized  as  a 
State,  in  1850,  was  largely  composed  of  mining 
•camps  and  settlements  engaged  in  mining  these 
metals.  As  nearly  all  those  mines  were  dis- 
covered on  land  the  title  of  which  was  vested, 
by  the  Treaty,  in  the  Government  of  the  United 
States,  it  became  important  to  determine  what 
course  the  government  would  take  with  regard 
to  this  new  source  of  untold  wealth.  The  Span- 
ish Government,  to  which  .this  territory  and 
much  other,  rich  in  precious  metals,  had  once 
belonged,  had  instituted  a  system  of  laws  con- 
cerning her  mines  by  which  private  enterprise 
was  invited  to  develop  them,  and  a  revenue 
secured  at  the  same  time  to  the  Crown,  which 
made  Spain  for  a  time  the  richest  of  the  civili- 
zed governments  of  the  world.  This  system 
Mexico  had  inherited  and  perpetuated,  and 
there  were  many  American  statesmen  who  be- 
lieved that,  with  the  territory,  we  had  acquired 
the  laws  which  governed  the  production  of 
gold  from  the  earth.  Others  believed  that, 
whether  this  were  so  or  not,  it  would  be  a  wise 
policy  for  the  government  to  secure  to  itself  a 
fair  proportion  of  the  metal  produced  from  its 
own  ground.  But  while  Congress  delayed  and 
hesitated  to  act,  the  swarm  of  enterprising  and 
industrious  citizens  rilled  the  country,  ana,  be- 
fore a  State  could  be  organized,  had  become 
[  173]  its  dominating  element,  with  wealth  and  num- 
bers and  claims  which  demanded  consideration. 

Matters  remained  in  this  condition,  with 
slight  exception,  until  the  year  1866,  when  Con- 
gress passed  a  law  by  which  title  to  mineral 
land  might  be  acquired  from  the  government  at 
nominal  prices,  and  by  which  the  idea  of  a  roy- 
alty on  the  product  of  the  mines  was  forever 
relinquished.    14  Stat,  at  L.,  251. 

During  this  period,  however,  from  1849  to 
1866,  the  system  of  the  disposition  of  the  pub- 
lic lands,  in  general,  had  to  be  introduced  into 
California,  and  grants  of  land  were  made  to  the 
State  for  various  purposes,  also  to  railroad  com- 
panies; and  in  all  this  the  attention  of  Congress 
was,  necessarilv,  turned  to  the  distinction  be- 
tween mineral  lands  and  the  ordinary  agricult- 
ural lands  of  the  other  Western  States  to  which 
similar  laws  had  applied.  This  distinction  is 
nowhere  more  plainly  manifested  than  in  this 
Act  of  1858.  As  we  have  said  in  Sherman  v. 
Buick,  93  U.  S.,  209  [XXIII.,  849],  the  main 
purpose  of  that  Act  was  to  provide  for  the  sur- 
vey and  sale  of  the  public  lands  and  for  the 
right  of  preemption  to  the  settler  on  these  lands; 
and  there  was  embraced  in  this  clause  of  pre- 
emption the  grant  of  the  16th  and  86th  sections 
to  the  State  for  school  purposes.  In  the  very 
sentence  which  contains  this  grant  in  parenthe- 
sis, and  while  introducing  the  new  principle, 
that  the  public  lands  should  be  subject  to  the 
right  of  preemption,  whether  surveyed  or  un- 
surveyed,  the  mineral  lands  are  excepted,  in  ex- 
press terms,  from  this  right  and  from  public 
sale. 

We  say  that  this  introduced  a  new  principle 
in  preemption  law;  for,  except  in  a  very  few 
cases,  no  right  of  preemption  had  before  exist- 
ed until  the  lands  were  surveyed,  so  that  the 

128 


preemptor  could  designate,  by  the  description 
of  the  congressional  survey,  the  precise  hud  to 
which  his  preemption  attached. 

But  this  right  of  preemption  on  unsurveyed 
lands  was,  by  this  statute,  to  last  but  one  year; 
and  so  careful  was  Congress  to  protect  mineral 
land  from  sale  and  from  preemption  that,  as 
we  have  already  shown  by  the  proviso  to  sec- 
tion 8,  of  the  Act,  the  surveyors  were  forbidden 
to  extend  their  surveys  over  mineral  lands. 

The  effect  of  this  was  as  Congress  intended  it 
should  be,  that,  as  no  surveys  could  be  made  of 
mineral  lands  until  further  order  of  Congress,  .  1741 
there  could  be  no  sale,  preemption  or  other  title  1  J 
acquired  in  mineral  lands  until  Congress  had 
provided  by  law  for  their  disposition.  The  pur- 
pose of  these  provisions  was,  undoubtedly,  to 
reserve  these  lands,  so  much  more  valuable  than 
ordinary  public  lands,  and  the  nature  of  which 
suggested  a  policy  different  from  other  lands  in 
their  disposal,  for  such  measures  in  this  respect 
as  the  more  matured  wisdom  of  that  body, 
which  by  the  Constitution  is  authorized  to  dis- 
pose of  the  territory  or  other  property  of  the 
United  States,  should  afterwards  devise. 

It  is  a  strong  corroboration  of  this  view  that 
Congress,  in  the  section  (12)  of  this  same  statute 
giving  the  State  seventy -two  sections  for  a  sem- 
inary of  learning,  declares  that  no  mineral  lands 
shall  be  taken  under  the  grant,  and  makes  the 
same  reservation  of  its  mineral  lands  in  the  grant 
for  the  erection  of  public  buildings  in  the  State. 

We  find  a  similar  provision  in  the  grant  to 
the  Pacific  Railroad  Companies,  whose  road  it 
was  known  would  pass  through  some  of  these 
mineral  regions.  By  the  4th  section  of  the  Act 
of  .1864,  13  Stat,  at  L.,  356,  it  is  declared  that 
neither  that  Act  nor  the  Act  of  1862, 12  Stat,  at 
L.,  489,  shall  be  held  to  include  in  the  grant 
"Any  government  reservation  or  mineral  lands 
or  the  improvements  of  any  bona  fide  settler  on 
any  lands  returned  or  denominated  mineral 
lands." 

As  we  have  already  said,  Congress,  after  keep- 
ing this  matter  in  abeyance  about  sixteen  years, 
enacted,  in  1866, 14  Stat,  at  L.,  251,  a  complete 
system  for  the  sale  and  other  regulation  of  its 
mineral  lands,  so  totally  different  from  that 
which  governs  other  public  lands  as  to  show 
that  it  could  never  have  been  intended  to  sub- 
mit them  to  the  ordinary  laws  for  disposing  of 
the  territory  of  the  United  States. 

Taking  into  consideration  what  is  well  known 
to  have  been  the  hesitation  and  difficulty  in  the 
minds  of  Congressmen  in  dealing  with  these 
mineral  lands,  the  manner  in  which  the  ques- 
tion was  suddenly  forced  upon  them,  the  uni- 
form reservation  of  them  from  survey,  from 
sale,  from  preemption  and  above  all  from  grants, 
whether  for  railroads,  public  buildings  or  other 
purposes,  and  looking  to  the  fact  that  from  all 
the  grants  made  in  this  Act  they  are  reserved, 
one  of  which  is  for  school  purposes,  besides  the  [  175] 
16th  and  86th  sections,  we  are  forced  to  the  con- 
clusion that  Congress  did  not  intend  to  depart 
from  its  uniform  policy  in  this  respect  in  the 
grant  of  those  sections  to  the  State. 

It  follows,  from  the  finding  of  the  court  and 
the  undisputed  facts  of  the  case,  that  the  land 
in  controversy,  being  mineral  land  and  well 
known  to  be  so  when  the  surveys  of  it  were 
made,  did  not  pass  to  the  State  under  the  school 
section  grant. 
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It  seems  equally  clear  to  us  that  the  land  is 
excepted  from  the  grant  by  the  terms  of  the  7th 
section  of  the  Act  of  1858. 

Id  the  case  of  Sherman  v.  Buick,  we  have 
said,  in  reference  to  this  section,  that  it  was  un- 
necessary to  decide  whether  the  improvements 
found  on  the  land  when  the  survey  was  made, 
and  the  character  of  the  person  owning  them 
should  be,  in  all  respects,  those  which  are  pre- 
scribed by  the  general  preemption  law.  We 
tie  now  satisfied  that  this  section  prescribes  its 
own  rules  on  that  subject,  and  that  whenever, 
at  the  time  these  sections  are  ascertained  by  the 
government  survey,  there  is  either  a  dwelling- 
house  or  the_  cultivation  of  any  portion  of  the 
land,  on  which  some  one  is  residing  and  is  as- 
serting claim  to  it,  the  title  of  the  State  does  not 
vest,  but  the  alternative  right  to  other  land  as 
indemnity  does.  It  is  only  necessary  to  look  to 
what  we  have  said  in  Sherman  v.  Buick,  of  the 
fact  that  Congress  had  in  view  the  rapid  settle- 
ment of  the  country  and  the  long  time  which 
might  elapse  before  it  could  be  known  by  actual 
survey  where  these  school  sections  would  l>c 
found,  to  see  that  a  liberal  construction  must  be 
given  to  the  language  by  which  Congress  ex- 
presses its  purpose  to  protect  these  settlements, 
buildings  and  cultivations,  and  that  we  have  no 
right  to  add  other  qualifying  incidents  to  the 
exercise  of  this  right  than  those  found  in  the 
statute.  These  are  not  the  same  required  under 
the  general  preemption  law,  and  we  have  no  au- 
thority to  import  the  latter  into  the  new  statute. 

Some  of  the  expressions  found  in  Sherman  v. 
Buick  and  in  Water  t£  M.  Co.  v.  Bughey,  96  U. 
8.,  165  [XXIV.,  621],  are  supposed  by  counsel 
to  convey  a  different  meaning;  but  in  the  use 
of  the  words  "  preemption  "  and  "  preemptor," 
in  reference  to  tltis  section  of  the  statute,  it  was 
not  designed  to  imply  all  that  was  meant  by 
those  terms  in  the  Act  of  1841  and  its  amenda- 
tory adjuncts,  but  to  convey  the  idea  of  a  set- 
tlement and  a  settler  according  to  the  terms  of 
the  statute  under  consideration.  Nor  is  there 
anything  in  the  principle  announced  in  the  lat- 
ter case,  that, where  a  settler  abandons  his  claim 
to  hold  the  land  against  the  State  by  virtue  of 
such  settlement  or  improvement,  and  acknowl- 
edges the  title  of  the  State  by  purchase,  his 
improvement  or  settlement  cannot  be  set  up  by 
a  third  person  to  defeat  the  title  of  the  State 
recognized  by  the  United  States,  which  conflicts 
with  wliat  we  have  just  said  or  with  the  defend- 
ants' rights  in  the  present  case.  Hero  the  set- 
Ucment,  buildingand  cultivation  have  been  con- 
tinuous for  twenty  years,  with  constant  asser- 
tion of  claim.  The  same  parties  or  their  privies 
arc  still  claiming  it.  None  of  them  have  ac- 
cepted title  under  the  State  or  acknowledged  its 
right  to  the  land.  The  Government  of  the 
United  States  has  given  them  a  patent  founded 
on  this  very  possession,  use  and  occupation. 
Nothing  in  that  opinion  justifies  the  construc- 
tion placed  upon  it  by  counsel,  and  the  case  is 
clearly  inapplicable  to  the  one  before  us. 

We  are  or  opinion  that  the  settlement,  build- 
ing and  cultivation, found  as  facts  by  the  Circuit 
Court,  bring  the  case  within  the  provisions  of 
the  7th  section  of  the  Act  of  1858  and,  necessa- 
rily, render  void  the  title  asserted  under  the  State 
by  plaintiff. 

It  follows  that  the  judgment  of  the  Circuit 
Court  is  right  and  it  is,  accordingly,  affirmed. 
See  12  Otto.       U.  8.,  Book  28. 
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Mr.  Justice  Field  did  not  sit  in  this  case  nor 
participate  in  its  decision. 

True copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Clted-7  Sawy.,  400. 


THOMAS  JIFKIN8  bt  al.,  AppU., 
v. 

ADDISON  8WEETSER. 
(See  8.  C,  "Jifkint  v.  Swtetter,"  12  Otto,  177-180.) 
Removal  of  causes — before  trial. 

L  The  Acts  for  the  removal  of  causes  from  c 
State  to  a  Federal  Court  require  the  petition  tor  re- 
moval to  be  filed  before  the  trial  or  final  hearing. 

58.  Where  the  Supreme  Court  of  a  Suite  grunted 
no  new  hearing,  but  reversed  what  had  been  <lono 
in  the  State  Court  below  and  then  proceeded  to  de- 
cree on  tho  merits  and,  through  the  court  below, 
sent  the  case  to  a  master  to  settle  the  details  of  the 
tinul  decree,  it  was  then  too  late  to  file  a  petition  for 
removal. 

[No.  8.] 

Submitted  Not.  10, 1880.  Decided  Nov.  22, 1880. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed  States  for  the  Western  District  of  Penn- 
sylvania. 

The  case  is  fully  stated  bv  the  court. 

Messrs.  H.  M.  Hoyt,  W.S.Purviance,  F.Car- 
roll Brewster,  and  Geo.  Shiras,  for  appel- 
lants. 

Mr.  A.  Ricketts,  for  apoellee. 

Mr.  Chief  Justice  Wait'  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  in  equity,  begun  in  the  Court 
of  Common  Pleas  of  Luzerne  County,  Pennsyl- 
vania, June  20,  1868,  by  the  appellee  against 
the  appellants  and  one  James  Jif  kins,  to  obtain 
an  account  of  the  rents  and  profits  and  a  recon- 
veyance of  certain  real  estate,  which,  it  was  al- 
leged, had  been  transferred  to  the  defendants 
and  put  into  their  possession  as  security  for  the 
payment  of  money.  The  defendants  answered, 
denying  that  they"  held  the  property  as  securi- 
ty and  claiming  that  their  title  was  absolute. 
Upon  this  issue  tcstimonv  was  taken  and,  after 
hearing  in  the  Common  Pleas,  on  the  20th  Feb- 
ruary, 1871,  the  prayer  for  relief  was  refused 
and  the  bill  dismissed.  From  this  decree  an  ap- 
peal was  taken  to  the  Supreme  Court  rS  the 
State,  where,  on  the  23d  May,  1872  *:.e  decree 
below  was  reversed,  the  bill  Yc-iLotated  and  the 
cause  remanded  with  instructions  to  refer  the 
cause  to  a  master  "  To  take  an  account  of  the 
rents,  issues  and  profits  received  by  the  defend- 
ants from  the  property  in  question,  together 
with  an  account  of  debts  paid  by  them,  due 
by  the  plaintiff,  with  an  equitable  allowance  for 
services  rendered  by  the  defendants,  ascertain 
ing  the  amount  due  by  either  party  to  the  other 
party,  so  as  to  enable  the  Court  of  Common 
Pleas  to  make  a  final  decree  in  the  premises,  ac-  1 178  ■ 
cording  to  equity."  On  the  24th  of  August  the 
case  was  referred,  by  the  Common  Pleas,  in  ac- 
cordance with  the  mandate  of  the  Supreme 
Court.  On  the  24th  of  August,  1874,  two  year*, 
later  but  before  any  report  was  filed,  the  pres- 
ent appellants,  who  were  then  the  sole  defend 
ants,  James  Jifkins  bavin"  before  that  time 
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died,  filed,  In  the  Common  Pleas,  a  petition  for 
the  removal  of  the  suit  to  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Pennsylvania,  under  the  provisions  of  the  Act 
of  1866,  now  R  8.,  section  689,  sub.  2.  In  this 
petition  they  averred  that  they  had  become  cit- 
izens of  the  State  of  Virginia  since  the  com- 
mencement of  the  suit;  that  the  plaintiff  was, 
when  the  suit  was  begun,  and  still  continued  to 
be  a  citizen  of  Pennsylvania;  and  that  the  suit 
was  one  in  which  there  could  be  a  final  deter- 
mination of  the  controversy,  so  far  as  it  con- 
cerned the  petitioners,  without  the  presence  of 
the  other  defendant  or  his  legal  representatives 
as  parties  to  the  cause.  On  the  9th  of  Novem- 
ber. 1874,  the  same  parties  filed  a  further  peti- 
tion for  removal,  under  the  Act  of  1867,  R.  S., 
section  639,  sub.  8,  on  the  ground  of  local  in- 
fluence and  prejudice.  Both  these  petitions 
were  denied  in  the  State  Court,  November  16, 
1874;  but,  notwithstanding  this,  the  appellants, 
on  the  5th  of  December,  filed  in  the  Circuit 
Court  a  certified  copy  of  the  record  in  the  case 
and,  on  the  20th  of  March,  that  court  declined 
to  take  jurisdiction,  and  remanded  the  cause  to 
the  Court  of  Common  Pleas.  From  that  order 
the  present  appeal  was  taken,  May  11,  1875, 
under  the  Act  of  March  8, 1875,  section  5.  18 
Stat,  at  L..472. 

The  single  question  to-  which  our  attention 
was  called  on  the  argument  was,  whether  the 
petitions  for  removal  were  presented  to  the 
State  Court  in  time.  In  both  the  Acts  of  Con- 
gress invoked  it  is  provided  that  the  petition 
tjhall  be  filed  "  before  the  trial  or  final  hearing 
of  the  suit."  From  the  record,  it  appears  that 
there  was  but  a  single  issue  between  the  parties, 
to  wit:  whether  the  appellants  were  the  absolute 
owners  of  the  property  in  dispute,  or  whether 
they  held  the  title  in  trust  for  the  appellee.  This 
issue  was  heard  and  decided  in  favor  of  the  ap- 
pellants in  the  Common  Pleas.  The  suit  was 
then  taken  by  appeal  to  the  Supreme  Court  of 
the  State,  where  it  was  again  heard  and  a  de- 
cision rendered  in  favor  of  the  present  appellee. 
This  disposed  of  the  case  finally  on  its  merits, 
1 1701  nothing  remained  to  be  done  but  to  con- 
tinue the  hearing  already  begun  until  the  nec- 
essary accounts  could  be  taken  and  the  details 
of  a  final  decree  settled.  The  Act  of  1875  re- 
quires that  the  petition  for  removal  shall  be  filed 
"  before  the  trial."  This,  we  held  in  the  Re- 
moval Gates,  100  U.  8.,  457  rXXV.,  5981,  meant 
"before  the  trial  is  in  good  faith  entered  upon." 
If  the  "  trial  had  actually  begun  and  was  in 
progress  in  the  orderly  course  of  proceeding," 
when  the  petition  was  presented,  it  would  be 
too  late.  The  same  rule  applies  to  the  Acts  now 
under  consideration.  "Before  the  trial  or  final 
hearing"  means  here,  as  there,  before  the  trial 
or  hearingof  the  cause  has  been  in  good  faith 
begun.  These  statutes  do  not,  any  more  than 
that  of  1875,  "Allow  a  party  to  experiment  on 
his  case  in  the  State  Court  and,  if  he  meets  with 
unexpected  difficulties,  stop  the  proceedings 
and  take  his  suit  to  another  tribunal."  He  must 
make  his  election  before  He  goes  to  the  trial  or 
hearing  on  the  merits. 

It  seems  to  us  clear  that  if  the  Court  of  Com- 
mon Pleas  had,  in  the  first  instance,  decided  the 
issue  raised  by  the  pleadings  in  favor  of  the  ap- 
pellee, insteaa  of  the  appellants,  and  sent  the 
case  to  a  master  to  state  the  accounts,  no  re- 
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moval  could  have  been  effected  after  that.  The 
final  hearing  was  entered  on  when,  in  the  or- 
derly course  of  proceedings,  the  issue  made  by 
the  pleadings,  and  on  which  the  rights  of  the 
parties  depended,  was  submitted  to  the  court 
lor  judicial  determination.  It  matters  not  that, 
after  the  main  question  in  the  case  had  been 
settled,  the  convenience  of  the  court  made  it  nec- 
essary to  call  in  the  help  of  a  master.  In  thin 
way  no  new  hearing  was  entered  on.  The  old 
submission  was  only  continued  until  the  details 
of  the  original  inquiry  could  be  s"tt"ed  for  the 
purposes  of  a  final  decree. 

The  hearing  of  this  case,  originally  begun  in 
the  Common  Pleas,  was  transferred  by  the  ap- 
peal to  the  Supreme  Court.  That  court,  on  the 
appeal,  had  the  right  to  re-examine  what  had 
been  done  in  the  Common  Pleas.  In  effect,  it 
took  up  the  case  on  the  hearing  begun  below. 
If,  on  the  appeal,  the  decree  below  had  been  re- 
versed and  the  cause  sent  back  for  a  rehearing, 
then  the  final  hearing,  for  the  purposes  of  the 
statutes  now  under  consideration,  would  not  riRni 
have  begun  until  the  court  below  had  again  en-  *  ' 
tered  upon  the  determination  of  the  cause.  Then 
the  reversal  would  have  perfected  the  right  to 
a  second  hearing  in  the  court  of  original  juris- 
diction, and,  under  the  rule  stated  in  Vannevar 
v.  Bryant,  21  Wall.,  41  [88  U.  8.,  XXII.,  476J, 
a  demand  for  the  transfer  might  properly  be 
made.  Here,  however,  the  Supreme  Court 
granted  no  new  hearing.  It  reversed  what  had 
been  done  below  and  then  proceeded,  under  the 
original  submission,  to  decree  on  the  merits.  It 
thus  continued  the  hearing  under  the  original 
submission,  decided  the  controversy  so  far  ns 
the  primary  rights  of  the  parties  were  con- 
cerned, and  through  the  Common  Pleas  sent  tim 
case  to  a  master  to  settle  the  details  of  the  final 
decree.  No  power  was  given  the  court  below 
to  rehear  the  case,  but  only  to  proceed  in  duo 
course  with  the  hearing  that  had  been  begun 
until  the  inquiry  as  to  the  whole  subject-matu-r 
was  completed. 

Judgment  affirmea. 

Mr.  Justice  Strong  did  not  sit  in  this  case, 
nor  participate  in  its  decision. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  3. 

Cited-105  U.  S.,  886 ;  19  Blatohf .,  174. 


CARL  L.  RECKNAGEL  et  al.,  Plffs.  inBrr., 

»■  [197  J 

THOMAS  MURPHY,  Late  Collector  of 
the  Port  of  New  Yore. 

(See  8.  C,  12  Otto,  1W-S00.) 

Jury  question  at  to  duties. 

In  an  action  to  recover  back  duties.  Illegally  ex- 
acted, the  question  whether  the  articles  on  which 
the  duties  were  paid  were  " argots  crude  "  or  argols 
refined,  was  a  question  for  the  Jury,  which  it  was 
proper  for  the  court  to  submit  to  them. 

[No.  56.] 

Argued  Not.  8,  1880.   Decided  Nov.  St,  1880. 
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TN  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Southern  District  of  New 
York. 

The  case  is  fully  stated  by  the  court. 

Mmra.  Stephen  6.  Clarke  and  William 
Stanley,  for  plaintiffs  in  error. 

Mr.  Edwin  B.  Smith,  Asst.  Atty-Qen.,  for 
defendant  in  error. 

Mr.  Justice  Swavjne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York. 

The  suit  was  brought  to  recover  the  aro  ,ont 
of  duties  claimed  to  have  been  illegally  exacted 
from  the  plaintiffs  by  the  defendant,  and  paid 
by  the  former  under  protest. 

The  subject  to  which  the  controversy  relates 
•s  mii  article  known  in  commerce  as  argols. 

The  Act  of  Congress  of  July  14, 1882,  sec.  5, 
12  Stat,  at  L.,  547,  imposed  upon  "argols  or 
crude  tartar  "  a  dutv  of  "  six  cents  per  pound." 

The  Act  of  July  14, 1870, 18  Stat,  at  L.,  266, 
exempted  "argols  crude"  wholly  from  duty,  by 
putting  tbe  article  in  .the  free  list  created  by 
that  Act. 

Both  these  Acts  were  in  force  when  the  im- 
portations in  question  were  made. 

The  controversy  between  the  parties  therefore 
narrows  itself  down  to  the  question  whether  the 
argols  of  the  plaintiffs  in  error,  upon  which  the 
duties  complained  of  were  exacted  and  paid, 
were  "argols  crude"  or  not.  If  crude,  they  were 
not  dutiable  and  the  plaintiffs  were  entitled  to 
recover;  otherwise,  the  defendant  was  entitled 
to  a  verdict  in  his  favor. 

The  subject  was  a  proper  one  to  be  enlight- 
ened by  evidence  and  passed  upon  by  the  jury. 
Both  were  done,  and  a  verdict  and  judgment 
for  the  defendant  was  the  result. 

When  wine  fermeuts,  certain  deposits  cling 
to  the  sides  or  fall  to  the  bottom  of  the  casks. 
These  deposits  are  mingled  with  a  variety  of 
impurities,  such  as  glucose,  leaves,  sticks  and 
particles  of  dust,  silicate  and  other  like  things. 
By  washing  in  cold  water,  these  impurities  are 
removed  and  the  crude  tartar  is  left  free  from 
their  presence.  The  effect  of  the  cold  water  is 
mechanical.  When  boiling  water  is  applied  suf- 
ficiently, crystallization  and  ^crystallization 
take  place,  and  the  product  is  the  cream  of  tar- 
tar of  medicine  and  commerce.  There  is  refine- 
ment in  the  latter  case,  but  no  chemical  change 
is  wrought.  Argols  are  used  also  for  making 
tartaric  acid,  Rochelle  salts,  the  preparation  of 
tartrate  of  antimony  and  potash,  called  tartar 
emetic,  as  a  mordant  in  dyeing,  and  for  other 
purposes.  Argols  and  crude  tartar  are  syn- 
onyms. The  phrases  are  used  convertibly  by 
those  who  dca*  in  the  article. 

The  lexical  definition  of  crude  is:  "In  its 
natural  state;  not  cooked  or  prepared  by  fire  or 
heat;  undressed;  not  altered,  refined  or  pre- 
pared for  use  by  any  artificial  process;  raw." 
See  Webster's  Die. 

Upon  the  trial  the  plaintiffs  produced  and 
identified  samples  of  argols  of  the  several  im- 
portations upon  which  -the  duties  were  paid,  and 
*tve  proof  tending  to  support  their  case.  The 
defendant  then  gave  proof  tending  to  maintain 
the  claim  of  the  government.  The  testimony  of 
the  witns&ses  on  both  sides  is  set  out  at  length 
See  18  Otto. 


in  the  bill  of  exceptions.  That  paper  then  pro- 
ceeds: "A  large  number  of  witnesses  were 
called  by  the  defendant  from  the  trade  and  from 
among  the  manufacturers  of  cream  of  tartar, and 
dealers  and  o.'hers,  whose  testimony  tended  to 
prove  that  there  was  an  article  of  commerce 
and  importation  unlike  the  plaintiffs'  samples 
which  was,  in  fact,  '  crude  argols; '  that  the 
plaintiffs'  samples  exhibited  at  the  trial  were  not 
'  crude  argols; '  that  said  samples  differed  from 
'crude argols,' etc.  *  *  *  These  witnesses 
also  testified  uniformly  that  plaintiffs'  samples 
were  refined  argols,  and  in  that  there  was  a  dif- 
ference between  them  and  crude  argols,  etc. 
*  *  *  Samples  of  '  crude  argols '  were  ex- 
hibited which  differed,  as  above  stated,  from 
those  exhibited  by  tbe  plaintiffs.  Also,  that 
there  was  a  difference  between  crude  argols  and 
the  lees  of  wine,  and  that  all  thvse  differences 
were  well  understood  by  the  trade  and  by  man- 
ufacturers." 

The  court,  after  recapitulating  with  entire 
fairness  the  substance  of  the  testimony,  said  to 
the  jury:  "  The  only  question  for  you  to  de- 
termine is,  whether  these  argols  were  '  argols 
crude,'  those  kuown  to  commerce  as  such,  or 
those  known  to  science  as  such,  or  whether  they 
were  argols  that  were  more  or  less  refined." 

This  instruction  was  clear  and  accurate  and 
it  covered  the  entire  ground  of  the  controversy. 
Nothing  more  was  necessary  to  be  said.  No 
amount  of  verbiage  would  have  improved  it. 
The  jury  could  have  no  difficulty  in  applying 
it  intelligently  to  the  facta  before  them. 

They  Knew  from  the  evidence  that  if  there 
were  no  substantial  change  in  the  condition  of 
the  argols,  as  they  were  when  they  came  from 
the  wine  cask,  they  were  crude.  On  the  other 
band,  if  there  were  such  change  wrought  by  a 
process  to  which  the  argols  were  subjected, 
they  lost  their  identity,  and  took  their  place  in 
a  new  and  different  category.  According  to  the 
nomenclature  of  commerce,  they  ceased  to  be 
crude,  and  became  refined.  They  could  not  be 
both  at  the  same  time.  Tbe  measure  of  refine- 
ment was  of  no  consequence,  provided  it  was 
sufficient  to  be  material.  The  elaborate  brief 
submitted  for  the  Government  shows  that,  in  [SOO] 
the  customs  laws  passed  from  time  to  time  by 
Congress,  exact  analogies  to  the  case  in  haisi 
have  constantly  occurred  and  are  numerous.  It 
is  unnecessary  particularly  to  advert  to  them. 

In  cases  like  this,  the  law  recognizes  the  au- 
thority of  those  engaged  in  commerce,  and 
adopts,  necessarily  and  as  conclusive,  the  mean- 
ing which  they  have  given  to  words  and  phrase* 
employed  in  their  daily  business. 

It  is  needless  to  notice  specifically  the  several 
assignments  of  error.  They  relate  to  the  in- 
struction given,  and  to  several  asked  by  the 
counsel  for  the  plaintiffs  and  refused  by  the 
court.  As  regards  the  former,  we  have  ex- 
pressed our  approval. 

If  the  latter  were  in  conflict  with  it,  they  were 
properly  refused  for  that  reason. 

Conceding  that  they  were  correct,  the  instruc- 
tion given  was  sufficient  for  the  case.  Nothing 
more  could,  therefore,  be  required  of  the  court. 
Bk.  v.  Burkhardt,  100  U.  S.,  686  [XXV.,  766]. 

The  judgment  of  the  Circuit  Court  i»  affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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STATE  OP  LOUISIANA,  ex  rd.  Morbus 
Ranger,  Ptff.  in  Err., 


CITY  OP  NEW  ORLEANS. 

(See  8.  C,  12  Otto,  206-207.) 

Contract,  obligation  of— constitution— legal  stat- 
ute. 

1.  The  obligation  of  a  contract,  in  the  constitu- 
tional sense,  £  the  means  provided  by  law  by  which 
it  can  be  enforced. 

2.  Whatever  legislation  lessens  the  efficacy  of  these 
moans  Impairs  the  obligation.  If  it  tends  to  post- 
pone or  retard  the  enforcement  of  the  contract,  it 
is  in  conflict  with  the  constitutional  inhibition. 

3.  An  Act  of  a  State,  requiring  judgments  against 
u  city  to  be  registered  with  its  controller  before  they 
are  paid,  does  not  impair  existing  remedies. 

[Na  767.] 

Submitted  Oct.  18, 1880.  Decided  Nov.  tt,  1880. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 
The  case  is  stated  by  the  court. 
Mr.  D.  C.  Labatt.  for  plaintiff  in  error. 
Mr.  E.  Howard  Mc  Caleb,  for  defendant  in  er- 
ror. 

[204]      Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  case  comes  here  from  the  Supreme  Court 
of  Louisiana.  On  the  first  of  May,  1874,  the  re- 
lator recovered  in  one  of  the  courts  of  that  State 
against  the  City  of  New  Orleans,  two  judg- 
ments, amounting  in  the  aggregate  to  $170,000, 
besides  costs.  Upon  these  judgments  execu- 
tions were  issued  and  returned,  unsatisfied, after 
demand  upon  the  officers  of  the  City  to  point 
out  property  belonging  to  it  subject  to  seizure, 
to  be  levied  upon  to  satisfy  the  same.  The  re- 
lator thereupon  presented  a  petition  to  the  Third 
District  Court  of  the  Parish  of  Orleans,  setting 
forth  these  facts  and  averring  that  it  was  the 


duty  of  the  Mayor  and  Administrators  of  the 
City  to  provide  for  the  payment  of  the  judg- 
ments by  levying  and  collecting  a  tax  for  that  [205] 
purpose ;  but  that  they  refused  to  do  this  and 
that  he  was  unable  to  satisfy  the  judgments  by 
the  ordinary  process  of  execution.  He,  there- 
fore, prayed  for  an  order  upon  the  Mayor  and 
Administrators  to  show  cause  why  a  writ  of  man- 
damus should  not  issue  to  compel  them  to  levy 
and  collect  a  tax  to  satisfy  the  judgments. 

The  order  to  show  cause  was  granted  and, 
upon  its  return,  the  respondents  filed  a  peremp- 
tory exception  to  the  relator's  demand,  denying 
that  he  was  entitled  to  the  relief  prayed;  but 
the  district  court  granted  the  writ.  Its  judg- 
ment was,  on  appeal  to  the  Supreme  Court  of 
the  State,  reversed  and  a  decree  entered  dismiss- 
ing the  petition.  The  case  was  then  brought 
here. 

The  city  authorities  resisted  the  demand  of 
the  relator  for  the  mandamus,  on  the  ground 
that  he  had  not  registered  his  judgments  as  re- 
quired by  the  provisions  of  the  Act  No.  5  of 
1870.  That  Act  devests  the  courts  of  the  State 
of  authority  to  allow  any  summary  process  or 
mandamus  against  the  officers  of  the  City  of 
New  Orleans  to  compel"  the  issue  and  delivery 
of  any  order  or  warrant  for  the  payment  of 
money,  or  to  eoforc°  the  payment  of  money 
claimed  to  be  due  from  it  to  any  person  or  cor- 
poration ;  and  requires  proceedings  for  the  re- 
covery of  money,  claimed  to  be  owing  by  the 
City, to  be  conducted  in  the  ordinary  form  of  ac- 
tion against  the  Corporation  and  not  against  any 
department,  branch  or  officer  thereof.  The  Act 
also  provides  that  no  writ  of  execution  or  fieri 
facias  shall  issue  against  the  City,  but  that  a 
final  judgment  against  it,  which  has  become 
executory,  shall  have  the  effect  of  fixing  the 
amount  of  the  plaintiff 's  demand,  and  that  he 
may  cause  a  certified  copy  of  it,  with  his  peti- 
tion and  tiie  defendant's  answer  and  the  clerk's 


Notk. — What  laws  art  void  as  impairing  the  obli- 
gation of  contract*.  See  note  to  Fletcher  v.  Peck,  10 
17.  8.  (6  Cranch),  87. 

Impairing  remedy  impair*  obligation  of  contracts. 

The  remedy  enters  into  and  forms  a  part  of  the 
contract.  Von  Hoffman  v.  ~ """ 
403 :  Gunn  v.  Barry, 
1:  Walker  v.  WhlteU,^,  „,  ^.  ~. 
537:  Johnson  v.  Higglns,  8  Met.,  686. 

The  validity  and  remedy  of  a  contract  are  both 
parts  of  its  obligation ;  impairing  the  remedy  is  pro- 
hibited. Green  v.  addle,"  U. 8. (8  Wheat), I;  Bron- 
son  v.  Kinzle,  42  TJ.  8.  (1  How.),  811 ;  Scaine  v.  Belle- 
ville, 38  N.  J.,  10 : 8.  C,  Vroom,  628 :  Coffman  v.  Bank, 
40  Miss.,  29:  Smith  v.  Morse,  t  CaL,  624;  Johnson  v. 
Duncan,  8  Mart.,  631. 

A  party  has  a  right  at  all  times  to  Borne  adequate 
and  available  remedy.  West  v.  Sansom,  44  Ga.,  296  j 
Coffman  v.  Bank,  40  Miss.,  29. 

If  the  law  Is  so  changed  that  the  means  of  en- 
forcing a  contract  are  materially  impaired,  the  ob- 
ligation of  the  contract  no  longer  remains  the  same. 
Green  v.  Blddle,  21  U.  8.  (8  Wheat.),  1;  JackBon  v. 
Lamphire.  28  rj.  8.  (8  Pet),  280;  Bronson  v.  Kinzie, 
42  U.  8.  (1  How.),  311 ;  McCracken  v.  Hay  ward,  43  U. 
8.  (2  How.),  612 ;  Grantly  v.  Ewing,  44  U.  8.  (3  How.). 
717 ;  Curran  v.  Ark.,  66  U.  8.  (15  How.),  804 :  8.  C,  12 
Ark.,  821;  U.  8.  v.  Muscatine,  75  U.  8.,  XIX;,  490; 
Gunn  v.  Barry,  82  U.  8.,  XXI..  212 ;  Walker  v.  White- 
head,  88  U.  8.,  XXI.,  857 ;  Olcott  v.  Supervisors,  88  U. 
S..  XXI.,  882 ;  Edwards  v.  Kearzey,  98  IT.  8..  XXIV., 
798;  Von  Baumbach  v.  Bade,  9  Wis.,  659;  Nevltt  v. 
Bank,  14  Miss.,  618;  Taylor  v.  Stearns,  18  Gratt,  244. 

The  obligation  of  a  contract  is  impaired,  where  the 
remedy  is  taken  away  or  abolished  nr  the  legal  obli- 
gation is  diminished,  suspended  or  destroyed  by  re- 
laxing or  abolishing  the  legal  remedy,  or  the  pro- 
ceedings for  enforcement  are  burdened  with  new 
conditions  or  restrictions.  Bronson  v.  Kinzle,  42  TJ. 
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a  (1  How.),  811 ;  McCracken  v.  Hayward,  48  U.  8.  (2 
How.),  612;  Woodruff  v.  Trapnall,  51 U. 8.  GO  How.), 
190 ;  East  Hartford  v.  Hartford  Br.  Co.,  61  U.  8.  00 
How.), 535: affg.  17 Conn.,78;  Rich.  R. R. Co.  v. Louis- 
ville R.R.  Co.,  54  U.  8.  (13  How.)  ' 71;  Curran  v.  Ark. ,56 
TJ.  8.  (15  How.).304;  12  ArkJ&l;  Chenango  Br.v.  Bing- 
hamton  Br.,  TO  TJ.  8.,  XVHI.,  187 :  Munday  v.  Mun- 
roe,  1  Mich.,  68 ;  Patman  v.  Bond,  15  Wis.,  20;  Boston, 
etc.,  R.  R.  Co.  v.  Salem,  etc-H.  R.  Co..  21  Gray,  1 ; 
Johnson  v.  Duncan,  8  Mart,  681 ;  Com.  Bk.  v.  Cham- 
bers. 96  Miss.,  9;  West  8av.  Fund.  v.  Pbila.,  31  Pa. 
St,  176;  Plsoataqua  Br.  Co.  v.  New  Haven  Br.,  7  N. 
H.,  86 ;  Brewster  v.  Hough,  10  N.  H.,  138 ;  Penrose  v. 
Reed,  2  Grant  472. 

Where  the  remedy  Is  essential  to  the  contract  the 
Legislature  cannot  take  It  away.  Thompson  v.  Com., 
81  Pa.  St,  814.  ,  , 

In  time  of  war,  the  remedy  may  be  entirely  sus- 
pended. Ez  parte  Pollard,  40  Ala.,  77;  Johnson  v. 
Duncan,  8  Mart.  631. 

A  State  may  abolish  one  of  two  remedies,  aa  im- 
prisonment for  debt  both  as  to  present  and  future 
debts.  Sturges v. Crowninshleld.  17 TJ. 8. <4Wbeat), 
122:  Mason  v.  Haile,  25  D.  8.  (12  Wheat),  870:  Beere 
v.  Houghton,  34  U.  8.  (9  Pet),  859;  U.  S.y.  Quincyjl 
TJ.  8.,  XVIII..  403 ;  TJ.  8.  v.  Muscatine,  75  U.  S.^XIX., 


Carpenter,  46  Barb.,  619;  Donnelly  v.  Corbett,  7  N. 
Y.,  800;  Conkey  v.  Hart,  14  N.  Y.,22;  Robinsonv. 
Magee,  9  Cal.,  81;  Sommers  v.  Johnson,  4  Vt,  278; 
Bronson  v.  Newberry,  2  Doug.  (Mich.),  88;  Brown  v. 
Dellahunty.  12  Miss.,  713 ;  Mercer's  Case,  4  Harr.,  248: 
Call  v.  Hasger,  8  Mass.,  429;  Woodfln  v.  Hooper,  4 
Humph.,  13;  Kennebec  Land  Co.  v.  Laboree,  2  Me.. 
294;  Oriental  Bk.  v.  Freeze,  18  Me.,  109;  Mundy  v. 
Monroe,  1  Mann.,  68. 
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certificate  that  it  has  become  executory,  to  be 
filed  in  the  office  of  the  controller;  and  that 
thereupon  it  shall  be  the  duty  of  the  controller 
or  auditing  officer  to  cause  the  same  to  be  regis- 
tered, and  to  issue  a  warrant  upon  the  treasurer 
or  disbursing  officer  of  the  Corporation  for  the 
amount  due  thereon,  without  any  specific  ap- 
propriation therefor,  provided  there  be  sufficient 
money  in  the  treasury  specially  designated  and 
set  apart  for  that  purpose  in  the  annual  budget 
or  detailed  statement  of  items  of  liability  and 
expenditure,  pur  want  to  the  existing  or  asubse- 
.        quent  law. 

I*08!  Tlie  Act  further  provides,  that  in  case  the 
amount  of  mon  sy  designated  in  the  annual  budg- 
et for  the  payment  of  judgments  against  the 
City  of  New  Orleans  shall  have  been  exhausted, 
the  Common  Council  shall  have  power,  if  they 
deem  it  proper,  to  appropriate  from  the  money 
set  apart  in  the  budget  or  annual  estimate  for 
contingent  expenses,  a  sufficient  sum  to  pay  the 
same ;  but  if  no  such  appropriation  be  made, 
then  that  all  judgments  shall  be  paid  in  the  or- 
der in  which  they  6hall  be  filed  and  registered 
in  the  office  of  the  Controller  of  the  City,  from 
the  first  money  next  annually  set  apart  for  that 
purpose. 

The  Supreme  Court  of  the  State,  whilst  ob- 
serving that  the  Act  might  contain  provisions 
which,  if  invoked,  would  be  considered  uncon- 
stitutional, held  that,  so  far  as  it  required  the 
registry  of  judgments  before  payment,  it  was 
valid ;  that  this  requirement  was  a  wise  and  use- 
ful provision,  tending  to  restrain  and  check  the 
reckless  levy  of  taxes,  and  affording  in  a  com- 
pact form  a  correct  knowledge  of  the  City's  lia- 
bilities ;  that  it  was  made  in  the  interest  of  econ- 
omy and  the  orderly  conduct  of  the  City's  af- 
fairs, and  neither  took  away  any  pre-existing 
right  nor  rendered  less  effective-any  pre-exist- 
ing remedies,  and  that  the  relator  was,  there- 
fore, premature  in  his  action ;  that  he  should  first 
register  his  judgments,  and  then,  if  payment 
was  not  made  or  adequately  provided  for  in  the 
oext  levy,  he  might  proceed  to  enforce  it. 

The  relator,  on  the  other  band,  assails  the  con- 
stitutionality of  the  Act  in  question,  contending 
that  it  impairs  the  obligation  of  his  contracts 
with  the  City,  the  validity  of  which  by  the  iudg- 
ments thereon  is  not  open  to  question,  in  that  it 
compels  him  to  do  acts,  preliminary  to  the  pay- 
ment of  his  judgments,  not  required  when  the 
contracts  were  made,  and  deprives  him  of  his 
remedy  by  mandamus  ;  and  cites  numerous  de- 
risions of  this  court  and  of  the  state  courts, 
upon  the  nature  and  extent  of  the  constitution- 
al inhibition  against  the  impairment  of  contracts 
by  state  legislation.  These  decisions  are  famil- 
iar to  us. 

The  obligation  of  a  contract,  in  the  constitu- 
tional sense,  is  the  means  provided  by  law  by 
which  it  can  be  enforced  ;  by  which  the  parties 
18071  f*0  0DH£ed  to  perform  it  Whatever  legis- 
1  lation  lessens  the  efficacy  of  these  means  impairs 
the  obligation.  If  it  tend  to  postpone  or  retard 
the  enforcement  of  the  contract,  the  obligation 
of  the  latter  is,  to  that  extent,  weakened.  The 
Latin  proverb:  Qui  eito  dot  bis  dot,  he  who  gives 
quickly  gives  twice,  has  its  counterpart  in  a 
maxim  equally  sound:  Qui  serius  solvit,  minus 
*Mt;  he  who  pays  too  late,  pays  less.  Any 
authorization  of  the  postponement  of  payment, 
or  of  means  by  which  such  postponement  may 
See  12  Otto. 


be  effected,  is  in  conflict  with  the  constitutional 
inhibition.  If,  therefore,  we  could  see  that 
such  would  be  the  effect  of  the  provision  of  the 
Act  of  the  State,  No.  5  of  1870,  requiring  judg- 
ments to  be  registered  with  the  controller  be- 
fore they  are  paid,  we  should  not  hesitate  to  de- 
clare the  provision  to  be  invalid.  But  we  are  not 
able  to  see  anything  in  the  requirement  which 
impedes  the  collection  of  the  relator's  judgments, 
or  prevents  his  resort  to  other  remedies,  if  thek 
payment  be  not  obtained.  The  registry  is  a  con- 
venient means  of  informing  the  city  authorities 
of  the  extent  of  the  judgments,  and  that  they 
have  become  executory,  to  the  end  that  proper 
steps  may  be  taken  for  their  payment  ft  does 
not  impair  existing  remedies. 

W e  do  not  know,  from  anything  in  the  record 
before  us,  that  there  are  any  other  judgments 

r'nst  the  City  of  New  Orleans  than  the  two 
,ined  by  the  relator,  or  that  the  City  is  in- 
debted in  any  other  6um  ;  nor  can  we  say  thei 
there  an  not  ample  means  already  in  the  treasury 
of  the  C.ty  for  their  payment,  and  that,  upon 
their  registry,  a  warrant  for  the  amount  will  not 
be  at  once  issued  and  paid.  If  the  money  bo 
already  in  the  treasury  appropriated  for  their 
payment,  or  if  provision  be  made  for  the  levy 
and  collection  of  taxes  sufficient  to  pay  them,  it 
cannot  be  justly  said  that  the  relator  is  delayed  in 
enforcing  them  by  being  required  to  place  a  cer- 
tified copy  of  the  judgments  with  the  Controller 
of  the  City  before  getting  a  warrant  on  its  treas- 
ury for  the  amount  due  him.  If  such  warrant, 
when  obtained,  be  not  paid,  or  provision  be  not 
made  for  its  payment  upon  the  meeting  of  the 
City  Council,  the  relator  can  pursue  further 
remedies  for  the  collection  of  his  judgments. 
Decree  affirmed. 

True  copy.  Test: 

James  H.  McKenney ,  Clerk,  Sup.  Court,  TJ.  8. 

Cited— 106  TJ.  8.,  801 ;  107  U.  8.,  750,  788 ;  108  TJ.  S., 
619. 


JOSEPH  GARNEAU,  Appt., 

JAMES  DOZIER,  AUGUSTUS  WEYL, 
LEWIS  D.  DOZIER  ahd  JOHN  F. 
DOZIER,  as  Dozier,  Wetl  &  Co. 
(See  8.  C,  12  Otto,  230-285.) 
Re-issued  patent — extent  of  invention. 

1.  A  re-issued  patent  which  Is  not  for  the  same 
invention  as  that  for  which  the  original  patent  was 
granted,  is  void. 

2.  To  determine  the  extent  of  the  invention  se- 
cured by  a  patent  the  state  of  the  art,  at  the  time 
the  patent  was  granted,  must  be  considered. 

[No.  48.] 

Argued  Oct.  26,  1880.     Decided  Nov.  22,  1880. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Eastern  District  of  Missouri. 
The  case  is  fully  stated  by  the  court. 
Messrs.  Robt.  H.  Parkinson  and  John  E. 
Hatch,  for  appellant. 

Messrs.  Edward  Boyd  and  B.  B.  Wood,  for 
appellees. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  bill  of  the  complainant  is  founded  upon 
two  patents,  the  first  of  which  is  a  re-issue 
granted  to  Hosea  Ball  on  the  14th  day  of  June, 
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1870,  and  extended  for  seven  yean  from  Sep- 
tember 28,  1870.  The  original  letters  were 
granted  to  Ball  Sept.  28,  1866,  for  an  alleged 
"  new  and  useful  improvement  in  ovens."  This 
patent  was  surrendered  and  re-issued  Oct.  12, 
1860,  and  again  on  the  14th  of  June,  1870.  The 
second  patent  set  forth  in  the  bill  was  granted 
to  Mary  Ann  Elizabeth  McKenzie,  on  the  first  of 
May,  1860,  also  "  for  a  new  and  useful  improve- 
ment in  ovens."  It  was  surrendered  and  re-is- 
sued April  19,  1870;  re-issued  again  April  20, 
1875,  assigned  to  Duncan  McKenzie  March  24, 
1874,  and  extended  for  seven  years  from  May  1, 
1874.  By  sundry  assignments,  these  extended 
re-issues  have  become  the  property  of  the  com- 
plainant, and  it  is  of  alleged  infringements  of 
these  latest  re-issues,  extended  as  they  were,  that 
the  plaintiff  complains. 
531]  Among  the  defenses  set  up  in  the  answer  of 
the  defendants,  is  one  that  strikes  at  the  valid- 
ity of  the  re-issue  of  the  Ball  patent.  It  is  in- 
sisted that  the  re-issue  is  not  for  the  same  inven- 
tion  as  that  for  which  the  original  patent  was 
grunted,  but  is  "  For  more  and  other  matters 
and  things  than  those  of  which  he  was  the  orig- 
inal and  first  inventor,  and  more  than  were  de- 
scribed or  included  in  the  specification  attached 
to  said  original  patent  granted  to  him,  or  shown 
in  the  drawing  attached  thereto,  or  in  the  model 
forming  part  of  the  application  for  said  pa- 
tent." 

It  is  hardly  necessary  to  say,  that  if  the  re-is- 
sue is,  in  fact,  what  the  answer  alleges  it  to  be, 
if  it  is  not  for  the  same  invention  as  that  de- 
scribed or  shown  in  the  specification  of  the  orig- 
inal patent,  or  in  the  drawings  or  model  accom- 
panying it,  and  if  this  clearly  appears  from  a 
comparison  of  the  two  patents,  the  original  and 
the  re-issue,  then  the  re-issue  is  invalid.  The 
[232]  question  is  not  a  new  one  in  this  court.  It  was 
before  us  in  the  recent  case  of  Ball  v.  Langles, 
decided  at  this  Term  [ante,  104],  in  which  we 
held  the  re-issue  to  be  void.  We  expressed  our 
opinion  in  that  case  that,  in  the  original  speci- 
fication, drawing  or  model  of  Ball's  patent,  there 
was  no  hint  of  conducting  the  products  of  com- 
bustion from  a  fire-chamber  under  or  below  an 
oven  directly  into  or  through  the  baking-cham- 
ber, but  that  what  was  claimed  or  exhibited  was 
conducting  the  heat  or  other  products  of  com- 
bustion into  Hues  leading  from  the  fire-chamber, 
mid  exterior  to  the  baking-chamber,  towards  the 
chimney,  and  permitting  no  access  to  the  inte- 
rior chamber  or  the  oven,  except  through  per- 
forations in  its  side  or  back  walls.  By  that  ar- 
rangement the  oven  was  principally  heated  by 
radiation  from  its  sides,  and  not  at  all  by  radia- 
tion directly  from  the  fire-chamber.  But  the  re- 
issue was  for  a  very  different  arrangement.  It 
claimed  an  invention  for  passing  the  heat  or 
products  of  combustion  directly  from  the  fire- 
chamber  into  the  oven,  not  by  any  circuitous 
route,  but  immediately  through  apertures  in  the 
bottom  of  the  oven,  as  well  as  indirectly  through 
perforations  in  the  side  flues.  This  we  regarded 
as  radically  different  from  the  original  inven- 
tion; as  new  matter,  for  which  the  re-issue  was 
unauthorized.  We  have  seen  in  this  case  no 
Teason  for  changing  the  opinion.  The  Ball  re- 
issue, therefore,  is  held  to  be  invalid,  and.  its 
f  urthcr  consideration  may  be  dismissed  from  the 
wise. 

We  pass,  then,  to  a  consideration  of  the  McEen 
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zie  patent,  the  only  one  that  confers  any  rights 
upon  the  plaintiff.  The  original  was,  as  we 
have  seen.granted  on  the  first  day  of  May, 1860. 
There  have  been  two  re-issues,  the  first  granted 
April  19,  1870,  and  the  second  April  20, 1876, 
after  an  extension  had  been  allowed. 

The  invention,  as  described  in  the  patent,  con- 
sists, first,  in  the  combination  in  an  oven  for 
baking  bread  and  other  substances,  of  the  fol- 
lowing elements:  "A  furnace  or  fire-place,  ope 
or  more;  a  baking-chamber  arranged  above  such 
furnace  or  fire-place  and  in  direct  communica- 
tion therewith,  and  a  rotating  reel  located  with- 
in said  baking-chamber  .and  provided  with  grav- 
itating pans  or  shelves  arranged  or  hung  around 
the  shaft  of  said  reel  from  rods  attached  to  the  [233] 
end  plates  or  arms  thereof,"  by  which,  as  the 
specification  declares,  the  patentee  produced  a 
"  continuously  baking  oven,  in  which  the  bread 
or  other  substances  are  subjected  to  the  direct 
action  of  the  gaseous  products  of  combustion, 
ascending  from  the  lower  portion  or  bottom  of 
the  oven."  Second,  "In  an  arrangement  of 
flues  or  openings  communicating  from  the  fire- 
place or  fi  re-places  with  the  baking-chamber,  di- 
rectly through  the  floor  of  the  latter;"  and, third , 
"  In  certain  combinations  and  arrangements  of 
exit  flues  •  *  *  for  securing  a  proper  cir- 
culation of  the  gaseous  products  of  combustion 
through  the  oven  or  baking-chamber, both  when 
baking  and  lighting  the  fire."  Having  thus 
stated,  generally,  the  nature  and  object  of  his 
invention,  the  patentee  proceeded  to  describe  the 
construction  and  arrangements  by  which  the 
oven  is  heated.  From  the  back  of  each  furnace 
or  fire-place  a  flue  is  constructed  extending 
horizontally  to  the  rear  wall  of  the  oven.  From 
the  fire-places  and  along  those  flues  a  series  of 
openings  is  made  through  the  floor  of  the  oven, 
communicating  with  its  interior.  Between  the 
two  furnaces  and  extending  from  the  front  to 
the  rear  of  the  oven,  directly  under  the  floor, 
another  flue  is  constructed  communicating  with 
a  vertical  flue  at  the  rear  of  the  oven,  which 
leads  to  the  chimney.  In  this  latter  horizontal 
flue  there  are  openings  into  the  baking-cham- 
ber at  its  front  and  rear,  which  maybe  closed 
by  valves  operated  from  the  front.  This  flue  is 
the  exit  flue,  by  means  of  which  the  gaseous 
products  of  combustion  escape  from  the  oven 
through  the  valvular  openings.  In  the  center 
of  the  top  of  the  oven  there  is  also  a  valvular 
opening  communicating  by  a  horizontal  flue 
with  the  vertical  flue  that  leads  to  the  chimney, 
which  is  also  an  exit  for  the  products  of  com- 
bustion. Having  thus  described  the  arrange- 
ments for  heating  the  oven.the  specification  next 
proceeds  to  set  forth  the  arrangements  for  the 
reel  with  its  gravitating  pans  or  shelves.  These 
it  is  unnecessary  to  notice  particularly. 

The  specification  claims  five  combinations, 
the  first  of  which  only  is  charged  to  have  been 
infringed  by  the  defendants.  It  is  as  follows: 
"  The  combination  of  the  following  elements, 
to  wit:  a  furnace  or  fire-place  (one  or  more),  a  I  1 
baking-chamber  arranged  above  such  furnace 
or  flre-place.and  in  direct  communication  there- 
with, and  a  rotating  reel  located  within  mid 
baking-chamber  and  provided  with  gravitating 
pans  or  shelves  arranged  or  hung  around  the 
shaft  of  said  reel  from  rods  attashed  to  the  end 
plates  or  arms  thereof,  substantially  as  and  for 
the  purpose  described." 
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To  determine  accurately  the  extent  of  the  in- 
vention secured  by  this  patent,  the  state  of  the 
art  at  the  time  when  the  original  patent  was 
granted,  May  1,  1880,  must  be  considered.  Be- 
fore that  time,  ovens  were  well  known,  and 
they  had  been  constructed  with  a  baking-cham- 
ber, a  fire-place  or  furnace  (one  or  more)  ar- 
ranged immediately  under  the  chamber,  and 
with  a  rotating  reel  located  within  the  chamber, 
and  revolving  around  a  horizontal  shaft,  the 
reel  provided  with  gravitating  shelves  or  pans 
suspended  on  rods  attached  to  its  arms.  Some 
of  these  ovens  were  arranged  so  that  a  portion 
of  the  heated  products  of  combustion  should 
pass  into  and  through  the  baking-chamber, 
though  indirectly  by  a  circuitous  route.  Such 
was  the  Carrot  oven  patented  in  France  in  1840, 
and  notably  the  oven  patented  to  Hosea  Ball  in 
1856.  And  the  Jcnnison  oven,  in  use  in  the 
spring  of  1859,  and  patented  February  1,  1859, 
was  constructed  so  as  to  admit  the  products  of 
combustion  directly  from  the  fire  or  furnace 
into  the  baking-chumber.  It  is  obvious,  there- 
fore, that  if  the  McKenzie  patent  can  be  sus- 
tained at  all,  it  must  receive  a  very  limited  con- 
struction. The  element  of  the  combination 
which  relates  to  the  communication  between 
the  furnace  or  fire-place  and  the  interior  of  the 
oven  must  be  restricted  to  the  peculiar  struct- 
ural arrangement  by  which  the  products  of  com- 
bustion are  admitted  into  the  baking-chamber. 

They  are  admitted,  as  we  have  seen,  through 
openings  in  the  arch  or  top  of  the  furnace,  and 
through  the  floor  of  the  oven  along  the  flues 
extending  rearward  from  the  furnace  to  the 
back  part  of  the  oven.  But  the  oven  has  a  floor 
which  separates  it  from  the  fire-chamber.  The 
communication  with  the  baking-chamber  is  by 
means  of  flues,  short  it  may  be,  but  admitting 
the  products  of  combustion  into  the  baking- 
1235]  chamber  only  at  intervals,  and  always  near  the 
side.  Manifestly,  neither  such  an  arrangement 
nor  anything  equivalent  to  it  is  found  in  the 
defendants'  ovens.  In  them  the  bottom  of  the 
baking-chamber  is  not  separated  by  any  parti- 
tion or  diaphragm  from  the  fire-chamber  or  fur- 
nace, and  there  are  no  flues  to  conduct  the  gen- 
erated heat  into  the  chamber.  The  charge  of 
infringement  is,  therefore,  not  sustained. 

The  decree  of  Vie  Circuit  Court  dismissing  the 
bitt  is  affirmed,  with  eoett. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


CHARLES  B.  WILLIAMS  et  ax.,  Partners, 
as  Williams  &  Arnest.  Ptffs.  in  Err., 
v. 

JASON  N.  BRUFFY,  Admr.  of  Gkoboe 
Bbcfft,  Deceased. 
(Bee  8.  C,  U  Otto,  248-88.) 

Jurisdiction  oner  state  judgments— form  of  de- 
cision— mandate. 

L  This  court  may  review  the  decision  of  the  high- 
est ooort  of  a  State, which  affirms  or  denies  the  valid- 
ity of  the  Judgment  of  an  Inferior  court,  over  which 
ttbm  appellate  authority,  if  such  decision  Involves 
a  federal  question. 

t  It  cannot  make  any  difference  whether,  after 
an  examination  of  the  record  of  the  court  below, 
•ucta  decision  be  expressed  by  ref  using  a  writ  of 
error  or  supersedeas,  or  by  dismissing-  a  writ  previ- 
ously allowed. 

See  12  Otto. 


8.  When  this  court  has  once  acoju^od  Jurisdiction, 
It  may  send  Its  process,  In  the  enforcement  of  Its 
Judgment,  to  the  appellate  court  of  the  State,  or  to 
the  Inferior  court  whose  Judgment  is  reversed. 

[No.  96,  1877.1 
Submitted  Oct.  18,  1880.  Decided  Nov.  tt,  1880. 

PETITION  of  the  plaintiffs  in  error,  that  the 
court  take  proceedings  to  render  its  judg- 
ment effectual. 

The  report  of  this  case,  as  decided  by  this 
court  upon  its  former  presentation  here,  is  found 
in  96  U.  8.,  176,  XXIV.,  716.  The  question* 
now  presented  by  the  case  are  fully  stated  in 
the  opinion  of  the  court. 
Mr.  Enoch  Totten,  for  petitioners. 
No  counsel  appeared  for  respondent. 

Mr.  Justice  Field  delivered  the  opinion  oi 

the  court: 

The  Court  of  Appeals  of  Virginia  declines  to 
enforce  the  mandate  of  this  court  issued  in  this 
case,  and  the  petition  of  the  plaintiffs  in  error  is, 
that  this  court  will  take  such  proceedings  as 
will  render  its  judgment  effectual. 

The  plaintiffs  in  error  are  citizens  of  the  State 
of  Pennsylvania,  and  in  1866  they  instituted  ax, 
action  in  the  Circuit  Court  of  Rockingham 
County,  Virginia,  against  the  administrator  of 
the  estate  of  one  George  Bruffy,  deceased.who, 
at  the  time  of  his  death,  was  a  citizen  of  Vir- 
ginia, for  the  value  of  certain  goods  sold  by 
them  to  him  in  March,  1861. 

The  administrator  appeared  to  the  action  and 
pleaded  the  general  issue  and  certain  special 
pleas,  the  substance  of  which  was  that  Penn- 
sylvania was  one  of  the  United  States  and  that 
Virginia  was  one  of  the  States  which  had 
formed  a  confederation  known  as  the  Confed-  f  249] 
eratc  States;  that,  from  some  time  in  1861  until 
some  time  in  1865, the  Government  of  the  United 
States  was  at  war  with  the  Government  of  the 
Confederate  States;  and  that,  by  a  law  of  the 
Confederate  States,  debts  to  alien  enemies  were 
sequestered;  that  the  intestate  had  paid  over  the 
amount  claimed  in  this  action  to  a  receiver  in 
those  States  appointed  under  that  law,  and  was 
thus  discharged  from  the  debt  to  the  plaintiffs. 

To. these  pleas  the  plaintiffs  demurred;  but 
the  demurrers  were  overruled.  The  case  was 
then  submitted  to  the  court  upon  certain  depo- 
sitions and  an  agreed  statement  of  facts.  They 
established  the  sale  and  delivery  of  the  goods 
for  which  the  action  was  brought;  the  residence 
of  the  plaintiffs  in  Pennsylvania  and  of  the  de- 
ceased in  Virginia,  during  the  war;  the  payment 
by  the  latter  of  the  debt  claimed  to  the  seques- 
trator of  the  Confederate  Government,  under  a 
judgment  of  a  confederate  court.  The  Circuit 
Court  of  Rockingham  County,  therefore,  gave 
judgment  for  the  defendant;  and  the  plaintiffs 
applied  to  the  Supreme  Court  of  Appeals  of  the 
State  for  a  writ  of  supersedeas  to  bring  the  case 
before  it  for  review. 

In  the  courts  of  other  States,  a  supersedeas  is 
merely  an  auxiliary  process  designed  to  super- 
sede the  enforcement  of  the  judgment  of  the 
court  below  brought  up  by  writ  of  error  for  re- 
view. But  in  Virginia  it  serves  a  different  pur- 
pose. "  There,"  says  Robinson,  in  his  treatise  on 
the  practice  in  the  courts  of  that  State,  "  the 


Norn.— What  is  flnoi  decree  or  fudqment  of  state  or 
other  court  from  which  appeal  lies.  See  note  to  Gib- 
bons v.  Ogden,  18  U.  8.  (8  Wheat.),  448. 
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writ  of  error  is  never  used  as  a  means  of  remov- 
ing the  judgment  of  an  inferior  court  before 
a  superior  tribunal,  except  in  those  cases  in 
which  security  is  dispensed  with.  In  practice, 
the  supersedeas  is  a  substitute  for  the  writ  of 
error  in  all  cases  in  which  it  is  designed  that 
the  judgment  of  the  court  below  shall  be  su- 
perseded." Vol.  I.,  p. 660;  Write  \.  Jones,!  Wash. 
(Va.),  118;  Burwell  v.  Anderson,  2  Wash.  (Va.), 
194;  Winafield  v.  Crenshaw,  8  Hen.  &  M„  245. 

By  the  law  of  that  State,  when  application  is 
made  to  the  Supreme  Court  of  Appeals  for  a 
writ  of  supersedeas,  the  court  looks  into  the 
record  of  the  cas*,  and  only  allows  the  writ 
when  of  opinion  that  the  decision  complained  of 
[£50]  ought  to  be  reviewed.  Its  action  upon  the  rec- 
ord is,  in  effect,  a  determination  whether  or  not 
it  presents  a  sufficient  question  for  the  consider- 
ation of  the  court.  If  it  deem  the  judgment  of 
the  court  below  "  plainly  right,"  and  reject  the 
application  on  that  ground,  and  its  order  of  re- 
jection so  state,  no  further  application  for  the 
wriv  can  be  presented;  the  judgment  of  the 
court  below  is  thenceforth  irreversible.  So,  in 
effect,  its  refusal  of  the  writ  on  that  ground  is 
equivalent  to  an  affirmance  of  the  judgment, 
for  the  reason  that  the  record  discloses  no  error. 

In  the  present  case,  the  Supreme  Court  of 
Appeals  denied  the  writ,  stating  in  its  order  that 
it  was  of  opinion  that  the  judgment  of  the  court 
of  Rockingham  County  was  "  plainly  right." 
To  review  this  action  of  the  Court  of  Appeals, 
this  determination  as  to  the  character  of  the 
judgment  rendered  in  the  Circuit  Court,  a  writ 
of  error  was  prosecuted  from  this  court.  It  was 
issued  to  the  Court  of  Appeals,  and  was  re- 
turned with  a  transcript  of  the  record  on  flic  in 
the  office  of  its  clerk,  properly  certified,  and  the 
case  was  elaborately  argued  here  by  counsel. 
We  came  to  the  conclusion,  unanimously,  that 
the  judgment  of  the  Circuit  Court  of  Rocking- 
ham County  was  erroneous,  that  the  demurrers 
to  the  special  pleas  should  have  been  sustained, 
and  that  the  plaintiffs  should  have  had  judg- 
ment upon  the  agreed  statement  of  facts  for 
the  amount  of  their  claim,  with  interest  from 
its  maturity,  deducting  in  the  computation  of 
time  the  period  during  which  the  war  contin- 
ued. We  accordingly  directed  that  the  action 
of  the  Court  of  Appeals  of  Virginia,  in  refus- 
ing a  supersedeas  of  the  judgment  of  the  Circuit 
Court,  should  be  reversed,  and  that  the  cause 
should  be  remanded  to  it  for  further  proceed- 
ings in  accordance  with  our  opinion.  The  judg- 
ment of  this  court  was  accordingly  certified  to 
that  court,  and  presented  to  it  in  April,  1879. 
In  April  of  the  present  year  that  court  de- 
clined to  take  action  upon  our  mandate,  for 
reasons  embodied  in  its  opinion,  at  the  time  en- 
tered in  its  records.  That  opinion  is  as  follows: 

"Virginia. 

i  2511  1°  the  Supreme  Court  of  Appeals,  held  at  the 
1  State  Court  House,  in  the  City  of  Richmond, 

on  Saturday,  the  24th  day  of  April,  1880. 
Charles  B.  Wil  jamb  and*) 
Jambs  D.  Arnest,  part- 
ners under  the  firm  name   Upon  a  mandate 
of  Williams  &  Arnest,      from  the  Su- 
Plaintiffs,  V    premc  Court 

against  of  the  United 

Jason  N.  Brufft  Admin-  States, 
istrator  of  George  Bruf- 
ft, deceased,  Defendant 
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This  court,  having  maturely  considered  the 
mandate  of  the  Supreme  Court  of  the  United 
States,  is  of  opinion  that,  according  to  the  true 
intent  and  meaning  of  said  mandate,  this  court 
is  required  to  grant  a  writ  of  error  or  superse- 
deas to  the  judgment  of  the  Circuit  Court  of 
Rockingham  County. 

This  court,  at  a  former  Term,  held  at  Staun- 
ton, Virginia,  had  refused  such  writ  in  the 
same  case,  being  of  opinion  that  the  'said  judg- 
ment is  plainly  right.  By  such  refusal  the  said 
judgment  of  the  Circuit  Court  of  Rockingham 
had  become  irreversible,  and  placed  beyond  the 
control  and  jurisdiction  of  this  court.  It  waa 
at  one  time  a  pending  cause  in  tnis  court. 
There  is  no  mode  by  which  the  decision  of  an 
inferior  court  can  be  reversed  here,  except 
upon  an  appeal  allowed  or  writ  of  error  granted 
and  duly  perfected  in  conformity  with  the  stat- 
utes made  and  provided.  If,  therefore,  the 
mandate  of  the  Supreme  Court  of  the.  United 
States  shall  be  entered  on  the  records  of  this 
court,  it  must  be  inoperative  and  of  no  effect, 
unless  this  court  shall  now  grant  a  writ  of  er- 
ror, or  writ  of  error  and  supersedeas,  to  the  said 
judgment  of  the  Circuit  Court  of  Rockingham 
County.  That  judgment  was  rendered  on  the 
18th  of  April,  1871.  The  17th  section  of  chap- 
ter 178,  Code  of  1878,  provides  that  no  process 
shall  issue  upon  an  appeal,  writ  of  error,  or  su- 
per edeas,  to  or  from  a  final  judgment  or  decree, 
if,  when  the  record  is  delivered  to  the  clerk  of 
the  appellate  court,  there  shall  have  elapsed 
two  years  since  the  date  of  such  final  judgment, 
decree,  or  order;  but  the  appeal,  writ  of  error, 
or  supersedeas  shall  be  dismissed  whenever  it  ap- 
pears that  two  years  have  elapsed  since  the  said 
date  before  the  record  is  delivered  to  such 
clerk.  So  that,  if  the  court  should  now  grant 
the  writ  of  error  and  euperudeas,  no  process 
could  issue  thereon;  and  if  such  process  should  £31521 
issue,  the  writ  of  error  or  supersedeas  must 
hereafter  be  dismissed  by  the  express  mandate 
of  the  statute.  It  is  further  provided,  except 
in  certain  enumerated  cases,  that  a  writ  of  error 
or  supersedeas  shall  not  take  effect  until  bond  is 
given  by  the  petitioner  in  a  penalty,  and  with 
certain  conditions  prescribed;  and  if  two  years 
elapse  from  the  date  of  such  final  judgment  or 
decree  before  such  bond  is  given,  the  appeal, 
writ  of  error,  or  supersedeas,  shall  be  dismissed. 
See,  sees.  18  and  17,  ch.  178,  Code  of  1878.  In 
the  present  case,  the  record  has  not  been  deliv- 
ered to  the  clerk  of  this  court,  nor  has  any  suck 
bond  been  given  as  is  required  of  the  petitioner, 
nor  indeed  can  be.  These  considerations  are 
sufficient  to  show  that  no  writ  of  error  or  su- 
persedeas can  now  be  granted,  or,  if  granted,  it 
must  be  dismissed,  unless  this  court  is  author- 
ized to  disregard  the  plain  letter  of  the  statute 
under  which  it  exercises  its  appellate  jurisdic- 
tion. It  may  be  further  added,  that  when  this 
court  deems  the  decision  of  the  inferior  court 
plainly  right,  and  rejects  the  application  for  ap- 
peal on  that  ground,  no  other  apnea!,  writ  of 
error,  or  supersedeas  can  afterwards  be  granted 
by  this  court  in  the  said  case.  See,  sec.  10,  ch. 
178,  Code  of  1873. 

For  these  reasons,  this  court,  with  the  high- 
est respect  and  consideration  for  the  Supreme 
Court  of  the  United  States,  must  decline  to  take 
any  further  action  with  respect  to  the  mandate 
of  said  court. 
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This  entry  is  made  on  the  record  book  of  this 
court  in  conformity  with  the  request  and  at  the 
suggestion  of  the  counsel  for  the  petitioners. 

A  copy. — Teste  :   Geo.  K.  Taylor,  C.  C" 

The  petitioners  accordingly  pray  that  this 
court  will  take  such  action  as  may  be  proper 
ani  needful  in  the  pr  jnises  to  give  efficacy  to 
its  Judgment 

We  do  not  undersLJid  that  the  Court  of  Ap- 
peals intends  by  its  refusal  to  deny  or  question 
the  appellate  power  of  this  tribunal  in  cases 
arising  in  the  State  Court  where  the  validity  of 
a  statute  of  or  of  an  authority  exercised  under 
the  State  is  drawn  in  question,  on  the  ground 
of  its  repugnancy  to  the  Constitution  and  laws 
of  the  United  States,  and  the  decision  is  in 
favor  of  its  validity.  Its  appellate  jurisdiction 
over  the  judgments  of  the  State  Courts  in  such 
cases,  and  other  cases  mentioned  in  the  25th 
section  of  the  Judiciary  Act  of  1789, 1  Stat,  at 
L.,73,  re-enacted  in  the  Revised  Statutes,  passed 
beyond  the  region  of  discussion  in  this  court  more 
than  half  a  century  ago.  As  early  as  1816,  in  the 
[2531  celebrated  case  of  Martin  v.  Hunter  [1  Wheat., 
301],  this  court,  in  an  opinion  of  unanswerable 
reasoning,from  the  general  language  of  the  Con- 
stitution, asserted  its  appellate  jurisdiction  over 
the  state  courts  in  the  cases  mentioned  in  the 
Act.  It  also  showed  that  the  jurisdiction  had 
been  sustained  in  a  great  variety  of  cases,  and 
that  the  doctrine  had  been  acquiesced  in  by  en- 
lightened state  courts  without  a  judicial  doubt 
being  breathed  until  that  case  arose.  No  doc- 
trine of  this  court  rests  upon  more  solid  foun- 
dations, or  is  more  fully  valued  and  cherished, 
than  that  which  sustains  its  appellate  power 
over  State  Courts  where  the  Constitution,  laws 
and  treaties  of  the  United  States  are  drawn  in 
question.and  their  authority  is  denied  or  evaded, 
or  where  any  right  is  asserted  under  a  state 
law  or  authority  in  conflict  with  them.  And 
in  no  class  of  cases  could  that  jurisdiction  be 
more  properly  invoked  than  when,  by  enact- 
ments of  a  revolutionary  .organization  against 
the  Government  of  the  United  8tates,  the  prop- 
erty or  the  rights  of  citizens  of  the  loyal  States 
are  attempted  to  be  destroyed  or  impaired  be- 
cause of  their  loyalty  to  the  Union. 

The  main  reason  assigned  by  the  Court  of 
Appeals  for  declining  to  act  upon  our  mandate, 
as  seen  by  its  opinion,  is  the  lapse  of  over  two 
years  from  the  date  of  the  rendition  of  the 
judgment  of  the  Circuit  Court  of  Rockingham 
County  and  the  delivery  of  the  record  to  that 
court.  The  judgment  was  rendered  on  the  18th 
of  April,  1871,  and  the  petition  for  the  superse- 
deas with  the  record  was  not  presented  to  the 
court  and  delivered  to  its  clerk  until  the  12th  of 
September,  1874.  The  Court  of  Appeals,. it  is 
true,  in  its  opinion,  states  that  the  record  has 
not  been  delivered  to  its  clerk;  but  this  is  evi- 
dently an  inadvertence,  as  the  transcript  before 
us  shows  that  such  record  was  filed  with  him 
on  the  day  mentioned.  The  court  also  adds,  as 
further  reasons  for  its  action,  that  a  bond, with 
a  certain  penalty  and  prescribed  conditions, was 
required  to  be  given  within  like  period  before 
a  supersedeas  could  take  effect,  ana  that  no  such 
bond  was  given  in  the  case;  and  also,  that  when 
the  Court  of  Appeals  deems  a  decision  of  the 
inferior  court  plainly  right  and  rejects  an  ap- 
plication for  an  appeal  on  that  ground,  no  other 
appeal  or  supersedeas  can  afterwards  be  granted. 
See  12  Otto. 


These  last  two  grounds  do  not  impress  us  as 
having  force,  for  a  bond  could  not  be  required 
until  the  writ  is  allowed.  And  the  ground  of  1 254 1 
refusing  the  writ,  that  the  decision  in  the  infe- 
rior court  was  plainly  right,  being  itself  held  to 
be  untenable,  there  could  be  no  reason  why  the 
order  of  denial  should  not  be  reversed,  and  an 
order  granting  the  writ  entered  in  its  place,  as 
in  the  case  of  reversals  of  other  orders. 

As  to  the  lapse  of  more  than  two  years  be- 
tween the  date  of  the  judgment  and  the  deliv- 
ery of  the  record  to  the  clerk  of  the  appellate 
court,  it  is  sufficient  to  observe  that  the  Court 
of  Appeals  gave  no  effect  to  that  circumstance; 
and  we  could  not  say  it  had  no  authority 
after  that  time  to  look  into  the  record  of  the  in- 
ferior court.  We  could  not  say  what  facts  may 
have  existed  which  prevented  the  operation  of 
the  statute,  or  what  proceedings  may  have  been 
necessary,  according  to  the  practice  of  the 
court,  to  enable  parties  to  avail  themselves  of 
the  lapse  of  time.  The  court  did  not  refuse  to 
receive  the  petition  of  the  plaintiffs  in  error  on 
the  ground  that  it  was  presented  too  late,  nor 
did  it  afterwards  dismiss  the  petition  for  that 
reason.  It  took  jurisdiction  of  it  so  far  as  to 
examine  the  record  of  the  judgment  of  the  court 
below,  and  to  pass  upon  its  character.  In  its 
judgment,  entered  in  its  records,  it  states  that 
the  petition,  "  Having  been  maturely  consid- 
ered, and  the  transcript  of  the  said  judgment 
seen  and  inspected,  the  court  being  of  opinion 
that  said  judgment  is  plainly  right,  doth  deny 
the  said  supersedeas."  That  judgment,  thus  en- 
tered, is  a  final  determination  of  the  character 
of  the  judgment  of  the  inferior  court.  Al- 
though in  the  form  of  denying  the  supersedeas, 
it  is  not  essentially  different  in  its  character  and 
effect  from  a  judgment  dismissing  such  writ 
after  it  had  been  once  granted  and  the  merits  of 
the  case  heard.  So  long  as  it  remains  unre- 
versed, it  will  be  authority  to  all  the  inferior 
courts  of  Virginia  that  the  confiscation  of  debts 
due  to  loyal  citizens,  under  an  Act  of  tue  Con- 
federate Government,  enforced  as  a  law  of  the 
State,  was  a  valid  proceeding.  It  is,  therefore, 
the  subject  of  review  in  this  court.  Richmond, 
F.  P.  R.  R.  Co.  v.  Louisa  R.  R.  Co.,  13 
How.,  71.  It  is  enough  for  our  -jurisdiction 
over  the  case,  that  there  was  a  final  judgment 
of  the  Court  of  Appeals,  and  our  jurisdiction  [255] 
cannot  be  now  ousted,  after  we  have  acted  upon 
the  case  and  passed  upon  its  merits,  by  any  sug- 
gestion that  that  court  never  took  jurisdiction 
to  look  into  the  record  of  the  inferior  court  and 
determine  the  character  of  its  judgment;  nor 
can  we  listen  to  any  such  suggestion  in  contra- 
diction of  the  record  of  the  case.  In  the  elab- 
orate argument  of  counsel  of  the  case  before  us, 
though  several  objections  were  urged  to  our  ju- 
risdiction, no  intimation  was  made  of  the  want 
of  jurisdiction  by  the  Court  of  Appeals.  Skil- 
lem  v.  May,  6  Cranch,  267;  Be  parte  Story,  12 
Pet.,  889;  Wash.  Bridge  Co.  v.  Stewart,  8  How., 
418. 

Whenever  the  highest  court  of  a  State,  by 
any  form  of  decision,  affirms  or  denies  the  va- 
lidity of  a  judgment  of  an  inferior  court,  over 
which  it  by  law  can  exercise  appellate  author- 
ity, the  jurisdiction  of  this  court  to  review  such 
decision,  if  it  involve  a  federal  question,  will, 
upon  a  proper  proceeding,  attach.  It  cannot 
make  any  difference  whether,  after  an  exami- 
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nation  of  the  record  of  the  court  below,  such  de- 
cision be  expressed  by  refusing  a  writ  of  error 
or  supersedeas,  or  by  dismissing  a  writ  previ- 
ously allowed.  And  when  this  court  has  once 
acquired  Jurisdiction,  it  may  send  its  process, 
in  the  enforcement  of  its  judgment,  to  the  ap- 
pellate court  of  the  State,  or  to  the  inferior 
court  whose  judgment  is  reversed.  Had  the 
Court  of  Appeals,  after  assuming  jurisdiction 
so  far  as  to  examine  the  record  of  the  inferior 
court  and  pass  upon  its  action,  granted  the  su- 
persedeas and  rendered  in  the  case  the  judgment 
which,  in  our  opinion,  should  have  been  ren- 
dered, the  judgment  of  the  inferior  court  would 
have  been  reversed,  and  judgment  ordered  in 
favor  of  the  plaintiffs  in  error.  Having  juris- 
diction of  the  case,  we  can  now  direct  that  such 
reversal  be  made  and  such  judgment  be  en- 
tered. • 

But,  inasmuch  as  the  Court  of  Appeals  finds 
itself  embarrassed  in  its  action  upon  our  man- 
date by  reason  of  the  statute,  to  which  no  ref- 
erence was  made  in  its  original  decision,  we 
will  direct  that  the  mandate  be  recalled,  and 
that  final  judgment  be  entered  in  this  court  re- 
versing the  judgment  of  the  Circuit  Court  of 
Rockingham  County,  and  awarding  judgment 
to  the  plaintiffs  for  the  amount  appearing  from 
the  record  and  the  agreed  statement  of  facts  to 
be  due  to  them  on  their  claim,  with  interest 
from  its  maturity , deducting  in  the  computation 
of  time  the  period  of  the  war;  the  judgment  to 
be  paid  by  the  defendant,  as  administrator,  out 
of  the  estate  of  the  deceased,  George  Bruffy,  in 
like  manner  as  other  claims  established  against 
his  estate;  and  it  is  to  ordered. 

True  copy.   Test : 

James  H.  McKenney,  Clerk,  8up.  Court, U.  S. 


1 278  J   ALEXANDER  BUCHANAN,  Plff.  in  Err., 

v. 

CITY  OP  LITCHFIELD.  ILLINOIS. 
(See  S.  C,  12  Otto,  278-288.) 
Municipal  bonds — estoppel — bona  fide  holder. 

1.  A  purchaser  of  municipal  bonds  is  bound  to  take 
notice  of  the  constitutional  limitation  upon  munic- 
ipal indebtedness,  and  of  the  official  assessments 
showing  the  valuation  of  taxable  property  within 
the  municipality. 

2.  If  the  bonds  contain  recitals  that  the  require- 
ments of  the  Constitution  have  been  met,  then  the 
municipality  will  be  estopped  from  disputing  the 
truth  of  such  representations  as  against  a  bona  flat 
holder  of  its  bonds. 

a  The  mere  fact  that  the  bonds  were  issued,  with- 
out any  recitals  of  the  circumstances  bringing  them 
within  the  limit  fixed  by  the  Constitution,  is  not 
proof,  in  favor  of  a  bona  flde  holder,  that  the  oir- 
cu instances  existed  which  authorized  them  to  be  is- 
sued. 

[No.  51.] 

Argued  Oct.  *9,  1880.     Decided  Nov.  22,  1880. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
The  case  is  fully  3tated  by  the  court. 
Messrs.  John  M.  Palmer  and  Frank 
Morrison,  for  plaintiff  in  error. 


Notb. — Recitals  in  negotiable  bonds  or  securities: 
estoppel  by ;  evidence  of  the  facts  recited.  See  note  to 
Mercer  County  -.  Haokett,  88  U.  8.,  XVH.,  648. 
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Messrs.  J .  C.  Robinson  and  A.  L.  Knavpp, 

for  defendant  in  error. 

Mr.  Justice  Harlnn  delivered  the  opinion  of 

the  court: 

The  present  action  is  by  the  plaintiff  in  error 
to  recover  the  amount  of  unpaid  interest  cou- 
pons attached  to  certain  bonds  issued  by  the 
City  of  Litchfield,  a  municipal  Corporation  in 
the  State  of  Illinois.  The  declaration,  besides  a 
count  upon  the  coupons  themselves,  contains 
the  usual  counts  for  monev  lent  and  advanced 
by  plaintiff  to  the  City  and  for  money  had  and 
received  by  it  to  his  use.  The  City  defended  the 
action  upon  the  ground  that  the  bonds  were  is- 
sued in  violation  of  the  Constitution  of  the  State, 
and  consequently  imposed  upon  it  no  liability. 
The  Circuit  Judge  being  of  opinion  that  the 
law  was  with  the  City,  judgment  was  rendered 
in  its  favor.  The  case  is  now  before  us  upon  a 
certificate  of  division  between  the  Circuit  and 
District  Judges,  as  to  certain  questions  occur- 
ring on  the  trial ,  and  the  general  import  of  which 
will  appear  in  the  course  of  this  opinion. 

In  pursuance  of  an  ordinance  of  the  City 
Council,  the  legislative  authority  of  the  City, 
its  Mayor  and  Clerk.executed  and  issued,  on  the 
first  day  of  January,  1874,  one  hundred  bonds, 
with  interest  coupons  attached,  of  the  denomina- 
tion of  $500  each,  payable  twenty  years  there- 
after, at  the  Nassau  Bank  in  New  York,  with 
semi-annual  interest thereon.at  the  rateof  ten  per 
centum  per  annum,  payable  at  the  same  bank. 

The  ordinance  directed  the  bonds  to  be  used 
in  borrowing  money  for  the  construction  and 
maintenance  of  a  system  of  water-works  for  the 
benefit  of  the  people  of  the  City.  They  were  so 
used. 

Each  bond,  signed  by  the  Mayor  and  attested 
by  the  Clerk  under  the  corporate  seal  of  the  City, 
contained  this  recital:  "This  bond  is  issued 
under  authority  of  an  Act  of  the  General  As- 
sembly of  the  State  of  Illinois,  entitled  'An  Act 
Authorizing  Cities,  Incorporated  Towns  and 
Villages  to  Construct  and  Maintain  Water 
Works,  approved  April  15,  1878,  and  in  pursu- 
ance of  an  ordinance  of  the  said  City  of  Litch- 
field, No.  184,  and  entitled  'An  Ordinance  to 
Provide  for  the  Issuing  of  Bonds  for  the  Con- 
struction of  the  Litchfield  Water- Works'  ap- 
proved December  4, 1878." 

The  Act  of  April  15,  1878,  on  which  the  city 
ordinance  was  founded,  was  a  general  statute, 
conferring  authority  upon  all  cities,  incorpo- 
rated towns  and  villages  in  the  State,  to  erect, con- 
struct and  maintain  a  system  of  water-works  for 

{mrposes  of  fire  protection,  and  for  the  use  of  the 
nhabitants  respectively,  of  such  municipal  cor- 
porations, which,  to  that  end,  were  invested  with 
power  to  appropriate  and  borrow  money  and  col- 
lect a  general  tax,  in  the  same  manner  as  other 
municipal  taxes  may  be  levied  and  collected. 

Neither  the  Statute  of  April  15, 1878,  nor  the 
ordinance  of  the  City , made  any  reference  to  the 
12th  section  of  article  9  of  the  State  Constitu- 
tion adopted  in  the  year  1870.  That  section  de- 
clares that,  "No  county,  city,  town;  township, 
school  district  or  other  municipal  corporation 
shall  be  allowed  to  become  indebted  in  any  man- 
ner or  for  any  purpose,  to  an  amount,  including 
existing  indebtedness,  i  n  the  aggregate ,  exceeding 
five  per  centum  on  the  value  of  taxable  property 
therein,  to  be  ascertained  by  the  last  assessment 
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for  state  and  county  taxes  previous  to  incurring 
such  indebtedness. 

The  property  of  the  City,  as  assessed  for  state 
and  county  taxes  for  the  year  1873,  was  proved, 
on  the  trial,  to  have  been  $1,400,000,  while  its 
indebtedness,  on  the  first  day  of  January,  1874, 
excluding  the  water-bonds  on  thatday  issued,  was 
shown,  to  have  been  $70,000.  In  other  words: 
when  the  bonds  were  executed  and  issued,  the 
City  was  already  indebted  in  a  sum  equal  to  five 
per  centum  on  the  value  of  taxable  property  in 
the  City,  as  ascertained  by  the  last  assessment 
for  state  and  county  taxes — an  amount,  it  will 
be  observed,  in  excess  of  the  constitutional  limit 
of  municipal  indebtedness. 

The  first  and  most  important  of  the  certified 
questions  Involves  the  construction  of  the  fore- 
going section  and  article  of  the  State  Constitu- 
tion. 

The  words  employed  are  too  explicit  to  leave 
any  doubt  as  to  the  object  of  the  constitutional 
restriction  upon  municipal  indebtedness.  The 
purpose  of  its  framers,  beyond  all  question, was 
to  withhold  from  the  Legislative  Department  the 
power  to  confer  upon  municipal  corporations 
authority  to  incur  indebtedness  in  excess  of  a 
prescribed  amount.  The  authority,  therefore, 
conferred  by  the  Act  of  April  15, 1873,  to  incur 
[288]  indebtedness  in  the  construction  and  mainte- 
nance of  a  system  of  water- works,  could  have 
been  lawfully  exercised  by  a  city,  incorporated 
town  or  village,  only  when  its  liabilities,  in- 
creased by  any  proposed  new  indebtedness, 
would  be  within  the  constitutional  limit  No  le- 
gislation could  confer,  upon  a  municipal  corpo- 
ration, authority  to  contract  indebtedness  which 
the  Constitution  expressly  declared  it  should  not 
be  allowed  to  incur.  Law  v.  People,  87  HI. ,885; 
Fuller  v.  Chicago,  89  111. ,  282. 

If,  therefore,  it  appears,  by  evidence  of  which 
the  City  may  rightfully  avail  itself,  as  against  a 
bona  fide  holder  for  value  of  the  coupons  in  suit, 
that  the  bonds,  issued  January  1,  1874,  created 
an  indebtedness  in  excess  of  the  amount  to 
which  municipal  indebtedness  is  restricted  by 
the  Constitution,  there  would  seem  to  be  no  es- 
cape from  the  conclusion  that  the  bonds  are  void 
for  the  want  of  legal  authority  to  issue  them  at 
the  time  they  were  issued. 

To  the  evidence  upon  which  the  City  relied 
as  showing  such  want  of  authority,  objections 
were  interposed  by  the  plaintiff,  who  insisted 
that  it  was  not  admissible  against  him,  as  a  bona 
fide  holder  of  the  coupons  in  suit. 

That  evidence  was  made  the  basis  of  import- 
ant findings  of  fact  and  is,  in  substance: 

That  the  City  of  Litchfield  was  incorporated 
under  a  special  law,  which  defines  its  bound- 
aries; that  there  was  no  assessment  made  of  the 
taxable  property  within  its  limits  for  the  year 
1878,  separately,  but  that  the  City  is  within  the 
limits  oftwo  municipal  townships  organized  un- 
der the  township  organization  laws  of  the  State; 
one  called  North  Litchfield  and  the  other  South 
Litchfield,  each  six  miles  square;  and  that  the 
taxable  property  in  the  City  was  assessed  for 
state  and  county  taxes  in  the  township  in  which 
it  was  situated  and  to  which  it  belonged;  that 
the  property  of  the  City,  as  assessed  for  state 
and  county  taxes  for  the  year  1873,  was,  as 
already  stated,  $1,400,000  which  valuation  was 
ascertained  by  the  following  method: 

The  assessors  of  North  and  South  Litchfield 
See  12  Otto. 


returned  to  the  clerk  of  the  county  court  the 
lists  and  value  of  the  property  assessed  for  tax- 
ation for  the  year  1878,in  said  townships  respect- 
ively, which  lists  contained  a  description  of  all 
the  lands,  lots  and  other  real  estate  in  said  town- 
ship, with  the  proper  valuation  opposite  each 
tract  or  lot.  With  these  lists  and  the  plat  of  the 
City  before  him,  the  clerk  was  able  to  ascer- 
tain the  description  and  value  of  all  the  real  es- 
tate in  the  City,  and  by  footing  the  value  of  the 
several  lands  and  lots  found  within  the  city 
limits  the  aggregate  value  of  all  the  rep'  estate 
of  the  City  was  ascertained  for  1878; 

That  by  another  special  law,  the  City  of  Litch- 
field is  made  one  school  district,  called  the 
Litchfield  school  district;  that  it  is  a  part  of  the 
legal  duty  of  the  township  to  note  opposite  the 
name  of  each  owner  of  personal  property  as- 
sessed for  taxation  the  school  district  in  which 
he  resides;  that  the  assessor  of  North  and  South 
Litchfield  for  the  year  1873  noted  opposite  the 
names  of  the  owners  of  personal  property  in 
their  township  residing  within  the  city  limits, 
that  they  resided  in  Litchfield  school  district, 
and  the  assessed  value  of  the  personal  property 
of  the  City  of  Litchfield  was  ascertained,  by  com- 
puting the  value  of  all  the  personal  property  as- 
sessed for  taxation  in  the  school  district; 

That  railroad  property  and  property  of  cor- 

Eirations  was  assessed  by  the  State  Board  of 
qualization,  and  the  whole  value  of  these 
species  of  property  lying  in  MontgomeryCounty 
(in  which  the  City  of  Litchfield  is  situated)  was 
certified  by  the  auditor  to  the  county  clerk,  and 
the  proportions  taxable  in  Litchfield  was  ascer- 
tained by  the  clerk; 

That  the  assessment  thus  made  by  the  town 
assessor  of  the  Towns  of  North  and  South 
Litchfield,  was  the  only  assessment  made  or  au- 
thorized by  law  to  be  made,  of  the  property 
situated  in  the  City  of  Litchfield,  for  state  and 
county  taxes  for  the  year  1873,  and  which  as- 
sessment for  the  purposes  aforesaid  was  the 
last  assessment  for  state  and  county  taxes  pre- 
vious to  the  issuing  and  making  of  the  bonds; 
that,  by  compiling  the  assessments  thus  made, 
the  exact  amount  of  the  value  of  taxable  prop- 
erty in  said  City  of  Litchfield  for  the  year  1878, 
as  assessed  for  state  and  county  taxes,  should  be, 
and  is  ascertained  to  be,  the  sum  of  $1,400,000. 

And  it  was  proved,  as  already  stated,  that  the 
debt  of  the  City  of  Litchfield,  on  and  before  the 
first  of  January,  1874,  exclusive  of  the  water- 
bonds,  was  $70,000. 

This  evidence,  introduced  for  the  purpose  of 
showing  the  value  of  taxable  property  within  the 
limits  of  the  City,  and  the  extent  of  its  indebted- 
ness, when  these  water  bonds  were  issued,  is 
not,  in  our  opinion,  liable  to  any  serious  objec- 
tion. It  seemed  to  be  the  best  proof  upon  those 
subjects  that  the  law  furnished. 

In  determining  whether  the  constitutional 
limit  of  indebtedness  has  been  exceeded  by  a 
municipal  corporation, an  inquiry  would  always 
be  necessary  as  to  the  amount  of  taxable  prop 
erty  within  its  boundaries.  Such  inquiry  would 
be  solved,  not  by  information  derived  from  in- 
dividual officers  of  the  municipality,  but  only 
in  the  mode  prescribed  in  the  Constitution;  that 
is,  by  reference  to  the  last  assessment  for  state 
and  county  taxes  for  the  year  p-eceding  the  is-  [2801 
suing  of  the  bonds.  That  test  was  applied  in  this 
case.   Had  there  been,  under  or  by  competent 
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legal  authority,  an  assessment  for  that  year 
of  taxable  property  within  the  City,  separately 
from  all  other  property  in  the  county  or  town- 
ship to  which  the  City  belonged,  such  assess- 
ment would  undoubtedly  have  been  controlling. 
Bui  there  was  no  such  official  assessment,  in 
fact,  or  required  by  law.  There  were,  however, 
official  assessments  for  state  and  county  taxes 
for  1873,  embracing  all  taxable  property  within 
the  county  and  townships  of  which  the  City 
formed  a  party  and  from  which,  in  connection 
with  the  map  of  the  City,  could  be  readily  as- 
certained the  location  and  taxable  value  of  all 
property  within  the  corporate  limits  of  the  City 
for  that  year.  The  purchaser  of  the  bonds  was 
certainly  bound  to  take  notice  not  only  of  the 
constitutional  limitation  upon  municipal  indebt- 
edness, but  of  such  facta  as  the  authorized  offi- 
cial assessments  disclosed  concerning  the  valua- 
tion of  taxable  property  within  the  City  for  the 
year  1873. 

But  in  what  way  was  the  purcliaser  to  ascer- 
tain the  extent  of  the  City's  indebtedness  exist- 
ing at  the  time  the  bonds  in  question  were  is- 
sued? The  extent  of  that  indebtedness  was  a  fact 
peculiarly  within  the  knowledge  of  the  consti- 
tuted authorities  of  the  City.  It  was  necessarily 
left,  both  by  the  Constitution  and  the  Statute  of 
1878,  to  their  examination  and  determination, 
under  the  constitutional  injunction,  however, 
that  no  municipal  corporation  should  exceed  the 
prescribed  amount  of  indebtedness.  It  was, 
nevertheless,  a  fact  which,  so  far  as  we  are  ad- 
vised by  the  record,  could  not,  at  all  times  and 
absolutely  or  with  reasonable  certainty,  be  as- 
certained from  any  official  documents  to  which 
the  public  had*  access.  A  like  difficulty,  per- 
haps, would  arise  in  the  case  of  any  municipal 
corporation,  possessing  the  general  power  of 
raising  money,  by  taxation  and  otherwise,  to 
carry  on  local  government.  Its  liabi  1  i  ties  might 
frequently  vary  in  their  aggregate  amount,  and 
at  particular  periods  might  be  of  different  kinds, 
some  fixed  and  absolute,  while  others  would  be 
contingent  upon  events  thereafter  to  happen. 
These  considerations  were,  doubtless,  present  in 
the  minds  as  well  of  those  who  framed  the  Con- 
stitution as  of  those  who  passed  the  8tatute  of 
1*90]  1878. 

As,  therefore,  neither  the  Constitution  nor  the 
statute  prescribed  any  rule  or  test  by  which  per- 
sons contracting  with  municipal  corporations 
should  ascertain  the  extent  of  their  "existing 
indebtedness,"  it  would  seem  that  if  the  bonds 
in  question  had  contained  recitals  which,  upon 
any  fair  construction,  amounted  to  a  represen- 
tation upon  the  part  of  the  constituted  authori- 
ties of  the  City  that  the  requirements  of  the 
Constitution  were  met,  that  is:  that  the  City's 
indebtedness,  increased  **v  the  amount  of  the 
bonds  in  question,  was  within  the  constitutional 
limit,  then  the  City,  under  the  decisions  of  this 
court,  might  have  been  estopped  from  disputing 
the  truth  of  such  representations  as  against  a 
bona  fide  holder  of  its  bonds.  The  case  might 
then,  perhaps,  have  been  brought  within  the  rule 
announced  by  this  court  in  Coloma  v.  Eaves,  92 
U.  8.,  484  [XXIII.,  579],  in  which  case  we  said, 
and  now  repeat  that,  "  Where  legislative  author- 
ity has  been  given  to  a  municipality  or  to  its 
officers,  to  subscribe  for  the  stock  of  a  railroad 
company  and  to  issue  municipal  bonds  in  pay- 
ment, but  only  on  some  precedent  condition, 
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such  as  a  popular  vote  favoring  the  subscription, 
and  where  it  may  be  gathered  from  the  legisla- 
tive enactment  that  the  officers  of  the  munici- 
pality were  invested  with  power  to  decide 
whether  the  condition  precedent  has  been  com- 
plied with,  tlieir  recital  that  it  hat  been,  made  on 
the  bonds  issued  by  them  and  held  by  a  bona  fide 
purchaser,  is  conclusive  of  the  fact,  and  bind- 
ing upon  the  municipality;  for  the  recital  is  it- 
self a  decision  of  the  fact  by  the  appointed  tri- 
bunal." So,  in  the  more  recent  case  of  Orleans 
v.  Piatt,  99  U.  S.,  676  [XXV.,  404],  itwassaid 
that  '*  Where  the  bonds  on  their  face  rteite  Hie 
circumstances  which  bring  t/iem  witltin  thi  power, 
the  corporation  is  estopped  to  deny  the  truth  of 
the  recital." 

The  cases  cited  by  counsel  for  the  plaintiff  do 
not  assert  any  different  doctrines,  as  will  be  seen 
from  an  examination  of  those  chiefly  relied 
upon.  In  Knox  Co.  v.  Aspinwall,  21  How.,  539 
[62  U.  8.,  XVI.,  208],  which  was  a  case  of 
municipal  subscription  of  stock  in  a  railroad 
company,  the  statute  upon  which  the  subscrip- 
tion there  purported  to  rest  made  the  existence 
of  certain  facts  essential  to  the  exercise  of  au- 
thority to  make  the  subscription  and  issue  bonds 
therefor.  The  bonds,  upon  their  face,  however,  [291] 
recited  that  they  were  issued  in  pursuance  oj 
the  statute,  which  prescribed  the  conditions  pre- 
cedent to  any  subscription  and,  therefore,  the 
court  said,  they  imported  a  compliance  with  the 
law  under  which  they  were  issued.  It  was,  con- 
sequently, ruled  that  the  purchaser  was  not 
bound  to  look  further  for  evidence  of  a  com- 
pliance with  the  condition  annexed  to  the  grant 
of  the  power. 

In  Kenicott  v.  Supervisor*,  16  Wall.,  452  [83 
U.  S.,  XXL,  819],  the  rule  was  thus  stated: 

"If  an  election  or  other  fact  is  required  to 
authorize  the  issue  of  the  bonds  of  a  municipal 
corporation,  and  if  the  result  of  that  election  or 
the  existence  of  that  fact  is,  by  law,  to  be  as- 
certained and  declared  by  any  judge,  officer  or 
tribunal,  and  that  judge,  officer  or  tribunal,  on 
behalf  of  the  corporation,  executes  or  issues  the 
bonds,  with  a  recital  tliat  the  election  has  been 
held  or  that  tfte  fact  exists  or  lias  taken  place,  this 
will  be  sufficient  evidence  of  the  fact  to  all  bona 
fide  holders  of  the  bonds." 

In  Moultrie  Co.  v.  Bk.,  92  U.  8.,  631 
[XXIII.,  631],  the  validity  of  the  bonds  there 
in  suit  was  questioned,  upon  the  ground  that 
certain  precedent  conditions  imposed  by  statute 
had  not  been  complied  with.  The  bonds,  how- 
ever, recited  their  issue  to  be  "  in  conformity  to 
tlie  provisions"  of  the  statute  which  gave  the 
authority  to  issue  them.  So,  in  Marcy  v.  Os- 
wego, 92  U.  8.,  637  [XXIII.,  748],  where  the 
statute  authorizing  a  municipal  subscription, 
with  the  sanction  of  three  fifths  of  the  voters 
interested,  and  the  issue  of  bonds  in  payment 
thereof,  required  particular  facts  to  exist  and 
certain  acts  to  be  performed  before  the  right  to 
make  the  subscription  and  to  issue  bonds  in 
discharge  thereof  could  be  exercised.  The  stat- 
ute contained,  amongst  other  things,  a  proviso 
to  the  effect  that  the  amount  of  bonds  sold  by 
the  township  should  not  exceed  such  a  sum  as 
would  require  a  levy  of  more  than  one  per  cent 
per  annum  on  the  taxable  property  of  the 
township  to  pay  the  yearly  interest.  It  appeared 
that  the  statute  had  not,  in  some  of  these  re- 
spects, been  complied  with ;  that  is,  that  the 
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conditions  had  not  been  performed  which  the 
statute  required  before  any  subscription  should 
be  made  or  bonds  issued.  But,  adhering  to  the 
rule  announced  in  Coloma  v.  Eaves,  the  defense 
was  overruled  in  favor  of  a  bona  tide  holder  for 
value,  because  of  the  recital  in  the  bonds  that 
their  issue  was  "  by  virtue  of  and  in  accordance 
with"  the  statute,  and  "in  pursuance  of  and 
1 292]  "»  accordance  with  the  vote  of  three  fifths  of 
the  lega.  voters  of  the  township." 

Returning  to  the  case  in  hand,  it  will  be  ob- 
served that  the  bonds  issued  by  the  City  of 
Litchfield  contain'  no  recital  whatever  of  the 
circumstances  which,  under  the  Constitution  of 
the  State,  must  have  existed  before  the  City 
could  legally  incur  the  indebtedness  for  which 
the  bonds  were  issued.  They  purport,  it  is  true, 
to  be  issued  under  the  authority  of  the  Act  of 
April  15,  1873,  and  in  pursuance  of  the  ordi- 
nance of  the  City  based  upon  that  statute.  But 
that  statute  does  not  expressly  restrict  the  exer- 
cise of  the  power  to  erect  and  maintain  a  system 
of  works  to  cases  in  which  the  aggregate  in- 
debtedness of  the  city,  was  within  the  limit 
which  the  Constitution  declared  no  municipal 
corporation  should  exceed.  Nor  does  the  city 
ordinance  recite  or  state,  even  in  general  terras, 
that  the  proposed  indebtedness  was  incurred  in 
pursuance  of  or  in  accordance  with  the  Consti- 
tution of  the  State,  or  under  the  circumstances 
which  permitted  the  issue  of  the  bonds.  Con- 
sequently, a  recital,  that  the  bonds  were  issued 
under  the  authority  of  the  statute  and  in  pur- 
suance of  the  city  ordinance,  did  not  necessarily 
import  a  compliance  with  the  Constitution. 
Hod  the  bonds  mode  the  additional  recital  that 
they  were  issued  in  accordance  with  the  Consti- 
tution, or  had  the  ordinance  stated,  in  any  form, 
that  the  proposed  indebtedness  was  within  the 
constitutional  limit,  or  had  the  statute  restricted 
the  exercise  of  the  authority  therein  conferred 
to  those  municipal  corporations  whose  indebt- 
edness did  not,  at  the  time,  exceed  the  constitu- 
tional limit,  there  would  have  been  ground  for 
holding  that  the  City  could  not,  as  against  the 
plaintiff,  dispute  the  fair  inference  to  be  drawn, 
from  such  recital  or  statement,  as  to  the  extent 
of  its  existing  indebtedness. 

Any  different  conclusion  from  that  indicated 
would  extend  the  doctrines  of  this  court  upon 
the  subject  of  municipal  bonds  farther  than 
would  be  consistent  with  reason  and  sound  pol- 
icy, and  farther  than  we  are  now  willing  to  go. 
The  present  action  cannot  be  maintained,  unless 
we  should  hold  that  the  mere  fact  that  the  bonds 
1 2*3  j  issued,  without  any  recitals  of  the  circum- 
stances bringing  them  within  the  limit  fixed 
by  the  Constitution,  was,  in  itself,  conclusive 
proof,  in  favor  of  a  bona  fide  holder,  that  the 
circumstances  existed  which  authorized  them  to 
be  issued.    We  cannot  so  hold. 

Our  attention  is  called  by  counsel  to  the  ex- 
ceeding hardship  of  this  case  upon  those  whose 
money,  it  is  alleged,  bos  supplied  the  City  of 
Litchfield  with  a  system  of  water-works,  the 
benefits  of  which  are  daily  enjoyed  by  its  in- 
habitants. The  defense  is  characterized  as 
fraudulent  and  dishonest.  Waiving  all  consid- 
erations of  the  case,  in  its  moral  aspects,  it  is 
only  necessary  to  say  that  the  settled  principles 
of  tew  cannot,  with  safety  to  the  public,  be  dis- 
regarded in  order  to  remedy  the  hardships  of 
special  cases. 

See  12  Otto. 


Whether  the  City  is  undei  a  legal  obligation 
to  make  restitution  of  the  money,  obtained  with- 
out authority  of  law,  that  is,  to  refund  to  the 
proper  party  or  parties  such  sums  as  were  act- 
ually received  by  its  authorized  agents  or  of- 
ficers upon  the  sole  of  the  bonds,  is  not  a  ques- 
tion arising  in  the  present  action,  wldch  is  only 
for  the  recovery  of  the  stipulated  interest  upon 
such  bonds.  Upon  this  point  it  is  not  proper  at 
this  time,  or  in  this  form  of  action,  to  express 
an  opinion. 

What  we  have  said  constitutes  a  sufficient 
answer  to  all  of  the  questions  certified  to  us, 
and  requires  an  affirmance  of  the  judgment. 
It  is  to  ordered. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  17.  8. 

Clted-103  U.  8.,  651 ;  108  TJ.  8.,  186 :  110  U.  8„  616; 
111  D.  8.,  96;  112  TJ.  8.,  267 ;  10  Bias.,  480. 


PENNSYLVANIA  COMPANY,  Ptff.  in  Err.,   [45 1  ] 
v. 

JOSEPH  E.  ROY. 

(Bee  8.  C,  12  Otto,  461-180.) 

Carrier  of  passengers — duties  of— liability  of, 
for  injury  by  negligence  to  passenger  in  sleep- 
ing-car—damages— irrelevant  testimony. 

1.  A  carrier  ot  passengers  for  hire  n  bound  to 
observe  the  utmost  caution  characteristic  of  very 
careful,  prudent  men. 

2.  He  is  responsible  for  injuries  received  by  pas- 
sengers in  the  course  of  their  transportation,  which 
might  have  been  avoided  or  guarded  against  by  the 
exercise,  upon  his  part,  of  extraordinary  vigilance, 
aided  by  the  highest  skill. 

3.  Such  caution  and  diligence  extends  to  all  the 
appliances  and  means  used  by  the  carrier  in  the 
transportation  of  the  passenger. 

4.  He  must  provide  cars  or  vehicles  adequate,  that 
is,  sufficiently  secure  as  to  strength  and  other  requi- 
sites, for  the  safe  conveyance  of  passengers;  and  tot 
the  slightest  negligence  or  fault  in  that  regard,  from 
which  injury  results  to  the  passenger,  the  carrier  is 
liable  in  damages. 

5.  A  passenger  purchased  from  a  railroad  company 
a  ticket  over  its  line,  and,  at  the  same  time,  from  the 
Pullman  Palace-Car  Company,  a  ticket  entitling  him 
to  a  berth  in  one  of  its  sleeping-cars,  constituting 
a  part  of  the  train  of  the  railroad  companu.  In  the 
course  of  transportation  he  was  injured  by  the  fall- 
ing of  a  berth  In  the  sleeping-car  in  —  hlch  he  was 
at  the  time  riding.  Held,  that,  for  the  purposes  of 
the  contract  with  the  railroad  company  for  trans- 
portation, and  in  view  of  its  obligation  to  use  only 
cars  that  were  adequate  for  sale  conveyance,  the 
sleeping-car  company,  its  conductor  and  porter, 
were,  in  law,  the  servants  and  emphmrs  of  the  rail- 
road company.  Their  negligence  or  the  negligence 
of  either  of  them,  as  to  any  matters  Involving  the 
safety  or  security  of  passengers,  was  the  negligence 
of  the  railroad  company. 

6.  In  such  case,  the  passenger  injured  being  enti- 
tled only  to  compensatory  damages,  evidence  as  to 
his  poverty,  or  as  to  the  number  and  ages  of  his 
children,  is  irrelevant. 

7.  -An  exception  to  the  admission  of  irrelevant  tes- 
timony is  canceled  when  the  court,  before  the  final 
submission  of  the  case  to  the  jury,  distinctly  in- 
structs them  to  disregard  such  evidence.  The  pre- 

*Head  notes  by  Mr.  Justice  Harlan. 


fiOTB.- Damages  for  personal  injury  from  negli- 
gence ;  measure  of ;  what  may  be  shown  to  the  iur>i. 

In  an  action  for  an  injury  to  the  person,  the  cir- 
cumstances, condition  in  life  and  the  pursuits  of  the 
plaintiff  may  properly  be  given  In  evidence  on  the 
que<t  ion  of  damages ;  so  an  inquiry  into  the  prob- 
able consequences  of  the  In  Jury  .as  transitory  or  per 
mancnt.  Is  also  proper.  Kerr  v.  Forgue,  54  111.,  4K2; 
8.  C.  5  Am.  Kep.,  146;  Caldwell  v.Murphy.l  Duer.233. 

The  rate  of  earnings  previous  to  the  Injury,  and 
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sumption  should  be,  so  far  as  this  court  is  concerned, 
that  the  Jury  based  their  verdict  upon  legal  evidence 

only. 

[No.  47.] 

Argued  Oct.  28.  1880.   Decided  Nov.  22, 1880. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  fully  stated  by  the  court. 
Messrs.  J.  T.  Brooks  and  Geo.  Wt'Uard  and 
R.  Biddle  Roberto,  for  plaintiff  in  error: 

On  the  question  whether  an  instruction  to  dis- 
regard evidence  improperly  admitted  cured  the 
error,  see,  L.  B.  tft  M.R.  R.  Co.v.  Winslow.M  111. , 
219;  Lycoming  F.  Ins.  Co.  v.  Rubinr19  111.,  402. 

The  rule  is,  that  common  carriers  cannot  de- 
vest themselves  of  liability  to  passengers  upon 
the  duties  imposed  by  charter,  by  deputing  to 
others  the  performance  of  such  charter  duties; 
but  the  rule  cannot  in  reason  extend  to  extra 
and  luxurious  accommodations  which  the  com- 
mon carrier  is  not  bound,  under  its  charter,  to 
provide. 

See,  R.  R.  Co.  v.  Hall,  58  111.,  409;  ScJiopman 
v.  R.  R.  Co.,  9  Cush.,  80;  Clymer  v.  R.  R.  Co., 
5  Blatchf.,  817;  Wright  v.  R.  R.  Co.,  L.  R.,  8 
Ex.,  187. 

Mr.  John  Van  Annan,  for  defendant  in 
error: 

Whenever  instructions  are  properly  given  by 
the  court  below,  the  legal  presumption  is  that 
the  jury  obeyed  them.  As  to  the  effect  of  the 
admission  of  illegal  evidence  followed  by  in- 
structions of  the  court  to  disregard  the  same, 
see,  Garfield  v.  Kirk,  65  Barb.,  465;Unang»t  v. 
Kraemer,  8  W.  &  8„  401;  Judge  v.  Stone,  44 
N.  H.,  607;  People  v.  Partsli,  4  Den.,  156;  Hamb- 
leU  v.  Hamblett,  6  N.  H.,845;  Deerfield  v.  North- 
wood,  10  N.  H.,  271;  Thomas  v.  Henderson,  27 
Ala.,  529. 

A  corporation  is  bound  to  exercise  its  func- 
tions ana  f  ranchises,and  cannot  escape  its  public 
duties  or  obligations  by  deputing  them  to  others. 

Thorpe  v.  II.  R.  Co.,  18  Hun,  70;  affirmed  in 
Court  of  Appeals,  March  18, 1879.  See,  The  Re- 
porter, Vol.  8,  55;  R.  R.  Co.  v.  Barron,  5 
Wall.,  90  (72  U.  S.,  XVIII.,  591);  R.  R.  Co.  v. 
Brown,  17  Wall.,  445  (84  U.  S.,  XXI.,  675). 

In  Tliorp't  Case,  the  court  says:  "The  de- 
fendant was  liable  for  the  acts  of  the  porter  of 
the  Wagner  car,  to  the  same  extent  as  if  he  had 
been  hired  by  and  was  in  the  immediate  employ- 
ment of  defendant." 


Mr.  Justice  Harlan  delivered  the  opinion  of  [452] 
the  court: 

This  is  a  writ  of  error  from  a  judgment  for 
the  sum  of  $10,000,  the  amount  assessed  as 
damages  sustained  by  the  defendant  in  error, 
in  consequence  of  personal  injuries  received 
while  riding,  as  a  passenger,  in  a  sleeping-car 
which  belonged  to  the  Pullman  Palace  Car 
Company,  but  constituting,  at  the  time  the  in- 
juries were  received,  a  part  of  a  train  of  cars 
managed  and  controlled  by  the  Pennsylvania 
Company,  as  lessee  and  operator  of  the  Pitts- 
burg, Fort  Wayne  and  Chicago  Railway.  The 
action  was  commenced  in  the  Supreme  Court 
of  Cook  County,  Illinois,  against  the  Pennsyl- 
vania Company,  the  Pittsburg,  Fort  Wayne 
and  Chicago  Railroad  Company,  and  the  Pull- 
man'Palace  Car  Company.  It  was  subsequently 
dismissed  by  the  plaintiff  against  all  the  aef  end- 
ants  except  the  Pennsylvania  Company,  and 
then  removed  for  trial  into  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Illinois,  where  the  judgment  complained  of 
was  rendered. 

The  facts  set  forth  in  the  bill  of  exceptions, 
so  far  as  it  is  material  to  detail  them,  are  these: 

On  the  5th  of  June,  1876,  Roy ,  the  defendant  in 
error,  purchased  at  the  office  of  the  leasee  Com- 
pany, in  the  City  of  Chicago,  a"  first-class  rail- 
road ticket"  from  that  City  to  Philadelphia,  over 
the  line  of  that  Company,  paying  therefor  the 
sum  of  $14.40.  At  the  same  time  and  place,  and  1-453 1 
of  the  same  person,  he  purchased  a  sleeping-car 
ticket,  issued  by  the  Pullman  Palace  Car  Com- 
pany, for  the  route  between  the  same  cities,  and 
for  that  ticket  he  paid  the  additional  sum  of 
$5.  He  took  the  train  the  same  day,  going  im- 
mediately into  the  section  of  the  sleeping-car 
corresponding  to  his  ticket. 

The  next  morning,  at  Alliance,  Ohio,  upon 
the  invitation  of  a. friend,  traveling  upon  the 
same  train,  he  entered  the  sleeping-car  in  which 
that  friend  was  riding,  and  there  engaged  with 
him  in  conversation.  While  so  engaged,  the 
upper  berth  of  the  section  in  which  they  were 
sitting  fell.  Thereupon  the  porter  of  the  sleep- 
ing-car came  at  once  and  put  up  the  berth,  say- 
ing it  would  not  fall  again.  Shortly  thereafter 
the  berth  fell  a  second  time,  striking  the  plaint- 
iff upon  the  head,  injuring  his  brain,  incapaci- 
tating him  from  the  performance  of  his  usual 
avocations,  and  necessitating  medical  treatment. 


the  consequent  loss  from  Inability  to  prosecute  his 
calling,  is  competent.  Walker  v.  Erie  Ry.  Co.,  63 
Barb.,  280;  Grant  v.  City  of  Brooklyn,  41  Barb.,  881 ; 
Nebraska  City  v.  Campbell.  67  U.  8.,  XVII.,  271. 

Any  physical  injury  or  physical  suffering  may  be 
considered.  Morse  v.  A.  ft  8.  K.  R,  Co.,  10  Barb.,  621; 
Curttas  v.  Rooh.  ft  8y.  R.  R.  Co.,  20  Barb.,  282;  affd. 
18  N.  Y.,  684 ;  Ransom  v.  N.  Y.  ft  Erie  R.  R.  Co.,  15  N. 
Y.,  415;  De  Forrest  v.  City  of  Utica,  89  N.  Y.,  614; 
Sploer  v.  C.  ft  N.  W.  R.  R.  Co.,  28  Wis.,  680. 

Mental  suffering  and  mental  impairment  may  be 
also  considered.  T.  ft  W.  R.  R.  Co.  v.  Baddeley,  54 
111.,  19 ;  8.  q.  6  Am.  Rep.,  71 :  Matteson  v.  N.  Y.  C. 
R.  R.  Co.,  82  Barb.,  864 ;  63  N.  Y.,  28 ;  contra,  Cov- 
ington St,  Ry.  Co.  v.  Packer,  9  Bush.,  455  ;  8.  C,  15 
Am.  Rep.,  762. 

The  continuing  effect  of  the  injury  up  to  the  trial 
and  its  probable  effect  In  the  future,  may  be  shown. 
Sheehan  v.  Edgar,  68  N.  Y.,  163,  and  cases  cited ;  Buel 
v.  N.  Y.  C.  rVR.  Co.,  81  N.  Y.,  314 ;  Filer  v.  N.  Y.  C. 
R.  R.  Co.,  49  N.  Y.,  42 ;  Briant  v.  Trimmer,  47  N.  Y., 96. 
.  To  justify  exemplary  damages  there  must  be  evi- 
dence of  gross  negligence,  amounting  to  reckless- 
ness or  Indifference  to  the  dangers  and  consequences 
toothers.  Shearm. ft Redf .  Neg., sec. 800;  Caldwell 
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v.  N.  J.  Steamboat  Co.,  47  N.  Y„  282 ;  affg.  56  Barb., 
425;  Cleghorn  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.,  56  N.  Y.. 
44 ;  MIL,  etc.,  R.  R.  Co.  v.  Arms.  91  U.  8.,  XXIII.,  874 ; 
Beale  v.  R.  R.  Co..  1  Dill.,  668TN.  O.  J.  ft  G.  N.  R.  R. 
Co.  v.  Bailey, 40 Miss., 895;  N.  O.J.ftO.  N.  R.  R.  Co. 
v.  Statham,  42  Miss..  807;  Kennedy  v.  N.  Mo.  R.  R. 
Co.,  36  Mo.,  881 :  M.  ft  C.  R.  R.  Co.  v.  Whitfield,  44 
Miss.,  486;  C.  &  R.  I.  B.  R.  Co.  v.  McKean,  40  111.,  218  ; 
Varillat  v.  N.  O.  ft  C  R.  R.  Co.,  10  La.  Ann.,  88;  Ky. 
Cent.  R.  R.  Co  v.  Dills,  4  Bush,  883:  Hopkins  v.  AG. 
ft  8t.  L.  R.  R.  Co., 38N.  H.,  9 ;  Taylor  v.  G.  T.  R.  R. 
C0..48N.  H.,806. 

The  injured  member  may  be  shown  to  the  . 
Mulhado  v.  Brooklyn  City  R.  R.  Co.,  80  N.  Y.,  I 

The  following  amounts  of  damages  have  been  hold 
excessive :  $11,000,  where  there  was  no  gross  negli- 
gence, being  more  than  twice  the  amount  recover- 
able in  case  of  death  (Collins  v.  Alb.  ft  8.  R.  R- Co.. 
12  Barb.,  482;  6  How.  Pr.,  485);  $6,875,  for  loss  of  time 
and  injury  to  team,  of  $800,  and  loss  of  toes,0*  left 
foot  (C.  ft  R.  I.  R.  R.  CoTv.  McKean,  40  111., 
$25,000  for  an  injury  rendering  a  person  acripplefor 
life  (C.  ft  N.  W.  R.  R.  Oo.  v.  Fillmore,  57  DX.  285) ; 
$8,000  reduced  to  $8,000  in  case  of  a  cooper  and  team- 
ster for  loss  of  a  band  (Murray  v.  Hud.  Rlv.  E.  B~ 
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After  the  second  falling  of  the  bert>-  etc 
brace  or  arm  supporting  it  was  found  <o  oe 
broken. 

The  evidence  introduced  by  the  plaintiff 
tended  also  to  show  that  the  Pennsylvania  Com- 
pany provided  cars  in  which  passengers  having 
railroad  tickets  could  ride  without  purchasing 
a  sleeping-car  ticket;  that  Roy  had  much  ex- 
periertce  in  traveling,  and  would  have  gone  into 
one  of  those  cars  had  he  not  purchased  a  sleep- 
ing-car ticket;  that  at  the  time  he  purchased 
the  sleeping-car  ticket  he  did  not  know  what 
company  ran  the  sleepers,  but  upon  taking  the 
train  he  ascertained  it  was  a  Pull  man  car;  that 
the  Pullman  Palace  Car  Company  was  engaged 
in  furnishing  cars  to  be  run  in  the  trains  of 
railroad  companies;  that,  besides  the  general 
conductor  of  the  train,  there  was  a  conductor 
in  uniform,  and  a  porter  whose  duty  it  was  to 
make  up  the  berths  and  attend  to  the  wants  of 
passengers  occupying  the  sleeping-car. 

Upon  the  trial,  the  plaintiff  introduced  a  time 
and  distance  card  of  the  defendant  Corporation, 
issued,  published  and  circulated  by  that  Com- 
pany during  the  year  1876,  prior  to  the  date  of 
his  injuries.  That  card,  referring  to  the  "  Fort 
Wayne  and  Pennsylvania  R.  R.  line,"  stated 
that  three  express  trains  left  Chicago  daily,  one 
"with  popular  vestibule  sleeping-car,  one  "  with 
(454 ]  drawing-room  and  hotel  car,  and  one  "  with 
drawing-room  sleeping-car."  It  gave  notice  that 
"  passage,  excursion  and  sleeping-car  tickets  " 
could  be  purchased  at  the  defendant  Com- 
pany's office  in  Chicago.  Referring  to  the  "  Fort 
Wayne  and  Pennsylvania  line,"  the  same  card 
announced  that  "  No  road  offers  equal  facilities 
in  the  number  of  through  trains,  equipped  with 
Pullman  palace  sleeping-cars."  It  states,  among 
the  advantages  of  the  "  Pittsburg,  Fort  Wayne 
and  Pennsylvania  through  line,"  that  the  latter 
was  the  "  only  line  running  three  through 
trains,  with  Pullman  palace  cars,"  and  "the 
only  line  running  sleeping-cars  from  Chicago 
ana  intermediate  stations  to  Philadelphia  with- 
out change."  The  same  card  gave  the  rates 
charged  for  berths  and  sections  in  Pullman 
sleeping-cars  from  Chicago  to  points  east  of 
that  city. 

The  'defendant,  to  maintain  the  issues  on  its 
put,  offered  to  prove: 

1.  That  the  sleeping-car  in  which  the  acci- 
dent occurred,  and  all  the  sleeping-cars  then 


and  theretofore  on  the  defendant's  line,  since 
the  27th  of  January,  1870,  were  owned  by  tlio 
Pullman  Palace  Car  Company,  a  corporation: 
of  the  -State  of  Illinois,  and  not  by  the  defend- 
ant; that  said  sleeping-cars  were  run  in  the 
same  trains  with  the  defendant's  cars;  that 
holders  of  railroad  tickets  were  entitled  to  ride 
in  said  sleeping-cars,  provided  they  also  held 
sleeping-car  tickets. 

2.  That  the  Pullman  Palace  Car  Company,, 
and  it  only,  issued  tickets  for  sale,  entitling 
passengers  to  ride  in  said  sleeping-cars;  tbnt 
such  tickets  were  plainly  distinguishable  from 
railroad  tickets,  and  were  sold  at  offices  estab- 
lished by  said  company,  and  indicated  as  place* 
for  the  sale  of  such  tickets;  that  the  plaintiff 
purchased  the  sleeping-car  ticket  of  the  same 
person  of  whom  he  bought  the  railroad  ticket- 
that  the  office  where  purchased  indicated  by 
plain  lettering  upon  its  door  that  it  was  a  place 
for  the  sale  of  Pullman  Palace  Car  Company 
tickets,  as  well  as  railroad  tickets. 

8.  That  the  Pullman  Palace  Car  Company 
employed  persons  to  take  charge  of  its  cnrV 
ana,  whilst  in  use,  they  were  in  the  immediate- 
charge  of  a  conductor  and  a  porter  employed 
by  that  company;  that  such  conductor  and  por- 
ter were  the  only  persons  who  had  authority  to 
manage  and  control  the  interior  of  said  cars, 
and  the  berths  and  seats  and  the  appurtenances 
thereto. 

To  this  proof  the  plaintiff  objected,  and  the 
objection  was  sustained,  to  which  ruling  the  [4551 
Company  excepted. 

The  court  thereupon  charged  the  jury  that 
the  proof  tended  "  To  show  that  the  injury  was 
received  by  reason  of  the  negligence  of  the  de- 
fendant's agents  or  servants,  or  by  some  negli- 
gence in  the  construction  of  the  car  in  which 
the  plaintiff  was  riding."  To  that  charge  the 
Company  at  the  time  excepted,  upon  the  ground 
that  it  was  unsupported  by  the  testimony,  and 
because  it  assumed  as  a  fact  that  the  persons  in 
charge  of  the  sleeping-car  were  the  Company's 
agents  or  servants. 

The  court  further  charged  the  jury  that  "The 
defendant  has  offered  in  your  presence  to  prove 
that  the  car  in  which  the  plaintiff  was  injured 
was  not  the  car  or  the  actual  property  of  tlie 
defendant,  but  was  the  property  of  another  cor- 
poration. But  I  instruct,  as  a  part  of  the  law 
of  this  case,  that  if  this  car  composed  a  part  of 


Go..  47  Barb.,  198) :  $18,000  for  loos  of  legs  in  case  of  a 
trakeman  (C.  &  N.  W.  R.  R.  Co.  v.  Jackson,  56  111., 
*);  $2,500  for  sprained  ankle  disabling  totally  two 
or  three  weeks,  and  partially  for  about  same  time  in 
Edition,  party's  salary  being  $1,00  and  his  phy- 
«Wan'sbill$i» (8plcer v. C. &  N.  W.  R.  R,  Co., 29  Wis., 
») ;  $5,000  where  no  bones  were  broken  and  Inju- 
ries were  muscular  only  (C.  R.  I.  k  P.  R.  R.  Co.  v. 
McAra,  52  111.,  298). 

The  foub  wing  have  been  held  not  excessive:  $2,500 
for  severe  and  probably  permanent  injury  to  hand 
VA  wrist  (Maloy  v.  N.  Y.  Cent.  R.  R.  Co.,  68  Barb., 
IS):  $4,500  for  loos  of  an  arm  (Menta  v.  Sec.  Ave.  R. 
R-  Co.,  2  Robt.  (N.  Y.),  866);  $20,000  for  permanent 
jpd  painful  injuries  to  a  lawyer.  Impairing  his  use- 
fulness in  his  nrofession  (Walker  v.  Erie  R.  R.  Co., 
FJ*f°-  280) ;  $1*000  where  plaintiff  was  confined  to 
|JH"J  w«eks,  suffering  great  pain,  unable  to  attend 
w  bum  Deas  for  several  months,  and  left  permanently 
wae,  and  obliged  to  pay  $L20O  to  $1,500  physician's 
Mil  and  other  expenses  (Rockwell  v.  Third  Ave.  R. 
B-Co- 84  Barb., 438) ;  $4,000  where  there  was  con- 
"ttUnjr  evidence  as  to  permanent  injury  to  spinal 
cord  (Reed  v.  N.  Y.  CentR.  R.  Co.,  58  Barb.,  483). 
it  is  legitimate  to  show  that  plaintiff  is  a  habitual 

See  12  Otto. 


drunkard.  This  evidence  has  a  direct  bearing  on  the 
question  of  compensatory  damages.  C.  4  P.  H.  R. 
Co.  v.  Sutherland,  19  Ohio  St.,  151. 

The  measure  of  damages  for  negligence  is  the 
same  against  artificial  as  against  natural  persons.  P. 
A.  &  M.  R.  R.  Co.  v.  Donahue,  70  Pa.  St.,  119. 

Where  exemplary  damages  are  not  warranted  by 
the  grosB  negligence  of  the  defendant,  they  must  be 
strictly  compensatory ;  but  this  may  include  com- 
pensation for  pain  and  suffering,  loss  of  time,  ex- 
pense of  medical  attendance,  ana  such  damages  us 
the  plaintiff  will  probably  sustain  in  the  future.  Hill 
v.  K.  O.  O.  *  O.  W.  R.  R.  Co.,  11  La.  Ann.,  292;  P.  A. 
A  M.  R.  R.  Co.  v.  Donahue,  70  Pa.  St.,  119;  Chopin  v. 
N.  O.  A  C.  R.  R.  Co..  17  La.  Ann.,  19;  Pa.  R.  R-CO-V- 
Books,  57  Pa.  St.,  339;  Pa.  R.  R.  Co.  v.  Allen.  58  Pa. 
St.,  276;  Brignoli  v.  C.  &  O.  E.  R.  R.  Co.  4  Daly,  182; 
Morse  v.  A.*  Sy.  R  R.  Co..  10  Barb.,  681. 

Parent  may  recover  for  loss  of  service  of  minor 
child,  up  to  termination  of  minority.  The  child 
should  the  injury  continue  beyond  that  time,  may 
recover  for  any  further  loss.  Traver  v.  Eighth  Ave. 
R.  R.  Co.,  6  Abb.  Pr.  (N.  8.),  46 ;  Drew  vTslxth  Ave. 
R.  R.  Co.,  26  N.  Y., «. 
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the  train  in  wnich  the  plaintiff  and  other  pas- 
sengers were  to  be  transported  upon  their  jour- 
ney, and  the  plaintiff  was  injured  while  in  that 
car,  without  any  fault  of  his  own,  and  by  rea- 
son either  of  the  defective  construction  of  the 
car  or  by  some  negligence  on  the  part  of  those 
having  charge  of  the  car,  then  the  defendant  is 
liable" 

To  that  charge  also  the  defendant  excepted. 

We  are  of  opinion  that  there  was  no  substan- 
tial error,  either  in  excluding  the  evidence  of- 
fered by  the  defendant,  or  in  the  charge  to  the 
jury.  The  court  only  applied  to  a  new  state  of 
facts,  principles  very  generally  recognized  as 
fundamental  in  the  law  of  passenger  carriers. 
Those  thus  engaged  arc  under  an  obligation, 
arising  out  of  the  nature  of  their  employment, 
and,  on  grounds  of  public  policy,  vigorously 
enforced,  to  provide  for  the  safety  of  passen- 
gers whom  they  have  assumed,  for  hire,  to  carry 
from  one  place  to  another.  In  Ji.  R.  Co.  v. 
Derby,  14  How.,  488,  it  was  said  that  when  car- 
riers uudertake  to  convey  persons  by  the  pow- 
erful and  dangerous  agency  of  steam,  public 
policy  and  safety  require  that  they  be  held  to 
the  greatest  possible  care  and  diligence;  that 
the  personal  safety  of  passengers  should  not  be 
left  to  the  sport  01  chance,  or  the  negligence  of 
careless  agents.  This  doctrine  was  expressly 
affirmed  in  The  New  World  v.  King,  16  How., 
469.  In  Stoke*  v.  Salton*taU,  13  Pet.,  181,  af- 
[45oj  flrmjng  the  decision  of  Chief  Justice  Taney  on 
the  circuit,  we  said  that,  although  the  carrier 
does  not  warrant  the  safety  of  the  passengers, 
at  all  events,  yet  his  undertaking  and  liability, 
as  to  them,  go  to  the  extent  mat  he  or  his 
agents,  where  he  acts  by  agents,  shall  possess 
competent  skill  and,  as  far  as  human  care  and 
foresight  can  go,  he  will  transport  them  safely. 
The  principles  there  announced  were  approved 
in  R.  R.  Co.  v.  Pollard,  22  Wall.,  341  [89  U.  S., 
XXII.,  877],  where,  speaking  by  the  present 
Chief  justice,  we  said  that  we  saw  no  necessity 
for  reconsidering  Stoke*  v.  Saltonstall. 

These  and  many  other  adjudged  cases,  cited 
with  approval  in  elementary  treatises  of  ac- 
knowledged authority,  show  that  the  carrier  is 
required,  as  to  passengers,  to  observe  the  utmost 
caution  characteristic  of  very  careful,  prudent 
men.  He  is  responsible  for  injuries  received 
by  passengers  in  the  course  of  their  transporta- 
tion which  might  have  been  avoided  or  guarded 
against  by  the  exercise  upon  his  part  of  extra- 
ordinary vigilance,  aided  by  the  highest  skill. 
And  this  caution  and  vigilance  must  necessarily 
l)e  extended  to  all  the  agencies  or  means  em- 
ployed by  the  carrier  in  the  transportation  of 
the  passenger.  Among  the  duties  resting  upon 
him  is  the  important  one  of  providing  cars  or 
vehicles  adequate,  that  is,  sufficiently  secure 
as  to  strength  and  other  requisites,  for  the  safe 
conveyance  of  passengers.  That  duty  the  law 
enforces  with  great  strictness.  For  the  slightest 
negligence  or  fault  in  this  regard,  from  which 
injury  results  to  the  passenger,  the  carrier  is 
liable  in  damages.  These  doctrines  to  which 
the  courts,  with  few  exceptions,  have  given  a 
firm  and  steady  support,  and  which  it  is  neither 
wise  nor  just  to  disturb  or  question,  would, 
however,  lose  much,  if  not  all,  of  their  practi- 
cal value,  if  carriers  are  permitted  to  escape  re- 
sponsibility upon  the  ground  that  the  cars  or 
vehicles,  used  by  them  and  from  whose  insuffl- 
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ciency  injury  has  resulted  to  the  passenger,  be- 
long to  others. 

The  undertaking  of  the  Railroad  Company 
was  to  carry  the  defendant  in  error  over  its  line 
in  consideration  of  a  certain  sum,  if  he  elected 
to  ride  in  what  is  known  as  a  first-class  passen- 
ger car;  with  the  privilege,  nevertheless,  ex- 
pressly given  in  its  published  notices, «of  riding 
in  a  sleeping-car,  constituting  a  part  of  t/te  car- 
rier's train,  for  an  additional  sum  paid  to  the  1 457] 
company  owning  such  car. 

As  between  the  parties  now  before  us,  it  is 
not  material  that  the  sleeping-car  in  question 
was  owned  by  the  Pullman  Palace  Car  Com- 
pany, or  that  such  company  provided  at  its  own 
expense  a  conductor  and  porter  for  such  car,  to 
whom  was  committed  the  immediate  control  of 
its  interior  arrangements.  The  duty  of  the  Rail- 
road Company  was  to  convey  the  passenger  over 
its  line.  In  performing  that  duty,  it  could  not, 
consistently  with  the  law  and  the  obligations 
arising  out  of  the  nature  of  its  business,  use  cars 
or  vehicles  whose  inadequacy  or  insufficiency, 
for  safe  conveyance,  was  discoverable  upon  the 
most  careful  and  thorough  examination.  If 
it  chose  to  make  no  such  examination  or  to 
cause  it  to  be  made;  if  it  elected  to  reserve  or 
exercise  no  such  control  or  right  of  inspection, 
from  time  to  time,  of  the  sleeping-cars  w  hich  it 
used  in  conveying  passengers,  as  it  should  ex- 
ercise over  its  own  cars,  it  was  chargeable  with 
negligence  or  failure  of  duty.  The  law  will  con- 
clusively presume  that  the  conductor  and  por- 
ter, assigned  by  the  Pullman  Palace  Car  Com- 
pany to  the  control  of  the  interior  arrangements 
of  the  sleeping-car  in  which  Roy  was  riding 
when  injured,  exercised  such  control  with  the 
assent  of  the  Railroad  Company.  For  the  pur- 
poses of  the  contract  under  which  the  Railroad 
Company  undertook  to  carry  Roy  over  its  line 
and,  in  view  of  its  obligation  to  use  only  cars 
that  were  adequate  for  safe  conveyance,  the 
sleeping-car  company,  its  conductor  and  porter, 
were,  in  law,  the  servants  and  cm  ploy  <  s  of  the 
Railroad  Company.  Their  negligence,  or  the 
negligence  of  either  of  them,  as  to  any  matters 
involving  the  safety  or  security  of  passengers 
while  being  conveyed,  was  the  negligence  of  the 
Railroad  Company.  The  law  will  not  permit  a 
railroad  company , engaged  in  the  business  of  car- 
rying persons  for  hire,  through  any  device  or 
arrangement  with  a  sleeping-car  company  whose 
cars  are  used  by  and  constitute  a  part  of  the 
train  of  the  Railroad  Company,  to  throw  off  the 
duty  of  providing  proper  means  for  the  safe 
conveyance  of  those  whom  it  has  agreed  to  con- 
vey. 2  Kent,  Com. ,  600, 12th  cd. ;  2  Pars.  Cont. , 
218, 219, 6th  ed. ;  Story,  Bailments,  sees.  601, 601  ,  -  -  fil 
a,  602;  Cooley,  Torts,  642;  Wharton,  Negl.,  2d  l*OOJ 
ed.,  sec.  627,  et  seq.;  Chit.  Carriers,  256,  etseq., 
and  cases  cited  by  the  authors. 

It  is  also  an  immaterial  circumstance  that  Roy , 
when  injured,  was  not  silting  in  the  particular 
sleeping-car  to  which  he  had  been  originally  as- 
signed. His  right,  for  a  time,  to  occupy  a  seat 
in  the  car  in  which  his  friend  was  riding,  was 
not  and,  under  the  facts  disclosed,  could  not  be 
questioned. 

Whether  the  Pullman  Palace  Car  Company 
is  not,  also,  and  equally,  liable  to  the  defendant 
in  error,  or  whether  it  may  not  be  liable  over  to 
the  Railroad  Company  for  any  damages  which 
the  latter  may  be  required  to  pay  on  account  of 
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the  injury  compLifned  of,  are  questions  which 
need  not  be  here  considered.  That  corporation 
was  dismissed  from  the  case,  and  it  is  not  nec- 
essary or  proper  that  we  should  now  determine 
any  question  between  it  and  others. 

2.  Upon  the  trial  below,  the  plaintiff  was  al- 
lowed, against  the  objection  of  defendant,  to 
make  proof  as  to  his  financial  condition  and  to 
show  that,  after  being  injured,  his  sources  of 
income  were  very  limited. 

This  evidence  was  obviously  irrelevant.  The 
plaintiff,  in  view  of  the  pleadings  and  evidence, 
was  entitled  to  compensation  and  nothing  more, 
for  such  damages  as  he  had  sustained  in  conse- 
quence of  injuries  received.  But  the  damages 
were  not,  in  law,  dependent  in  the  slightest  de- 

nupon  his  condition  as  to  wealth  or  poverty, 
manifest,  however,  from  the  record,  that 
the  learned  Judge  who  presided  at  the  trial  sub- 
sequently recognized  the  error  committed  in  the 
admission  of  that  testimony.  After  charging 
the  jury  that  the  measure  of  plaintiff's  damages 
was  the  pecuniary  loss  sustained  by  him  in  con- 
sequence of  the  injuries  received,  and  after  stat- 
ing the  rules  by  which  such  loss  should  be  as- 
certained, the  court  proceeded:  "  But  the  jury 
should  not  take  into  consideration  any  evidence 
touching  the  plaintiff's  pecuniary  condition  at 
the  time  he  received  the  injury,  because  it  is 
wholly  immaterial  how  much  a  man  may  have 
accumulated  up  to  the  time  he  is  injured;  the 
real  question  being,  how  much  his  ability  to 
earn  money  in  the  future  has  been  impaired." 
Notwithstanding  this  emphatic  direction,  that 
[ 459)  the  jury  should  exclude  from  consideration  any 
evidence  in  relation  to  the  pecuniary  condition 
of  the  plaintiff,  the  contention  of  the  defendant 
is,  that  the  original  error  was  not  thereby  cured 
and  that  we  should  assume  that  the  jury,  disre- 
garding the  court's  peremptory  instructions, 
made  the  poverty  of  the  plaintiff  an  clement  in 
the  assessment  of  damages;  and  this,  although 
the  record  discloses  nothing  justifying  the  con- 
clusion that  the  jury  disc-beyed  the  direction 
of  the  court.  To  this'position  we  cannot  assent, 
although  we  arc  referred  to  some  adjudged  cases 
which  seem  to  announce  the  broad  proposition 
that  an  error  in  the  admission  of  evidence  can- 
not afterwards  be  corrected  by  instructions  to 
the  jury,  so  as  to  cancel  the  exception  taken  to 
its  admission.  But  such  a  rule  would  be  ex- 
ceedingly inconvenient  in  practice,  and  would 
often  seriously  obstruct  the  course  of  business 
in  the  courts.  It  cannot  be  sustained  upon  prin- 
ciple, or  by  sound  reason,  and  is  against  the 
great  weight  of  authority.  The  charge  from 
the  court,  that  the  jury  should  not  consider  evi- 
dence which  had  been  improperly  admitted,  was 
equivalent  to  striking  it  out  of  the  case.  The  ex- 
ception to  its  admission  fell  when  the  error  was 
subsequently  corrected  by  instructions  too  clear 
and  positive  to  be  misunderstood  by  the  jury. 
The  presumption  should  not  be  indulged  that 
the  jury  were  too  ignorant  to  comprehend,  or 
were  too  unmindful  of  their  duty  to  respect,  in- 
structions as  to  matters  peculiarly  within  the 
province  of  the  court  to  determine.  It  should 
rather  be,  so  far  as  this  court  is  concerned,  that 
the  jury  were  influenced  in  their  verdict  only 
by  legal  evidence.  Any  other  rule  would  make 
at  necessary,  in  every  trial,  where  an  error  in 
the  admission  of  proof  is  committed,  of  which 
error  the  court  becomes  aware  before  the  final 
See  12  Otto.  U.  S..  Book  26. 


submission  of  the  case  to  the  jury,  to  suspend 
the  trial,  discharge  the  jury  and  commence 
anew.  A  rule  of  practice  leading  to  such  results 
cannot  meet  with  approval. 

8.  There  was,  however,  an  error  committed 
upon  the  trial,  to  which  exception  was  duly  tak- 
en, but  which  does  not  seem  to  have  been  rem- 
edied by  any  portion  of  the  charge  appearing 
in  the  bill  of  exceptions.  The  plaintiff  was  per- 
mitted, against  the  objection  of  the  defendant, 
to  give  the  number  and  ages  of  his  children;  % 
t  tn  ten  years' of  age,  and  three  daughters  of  thai 
agos  respectively,  of  fourteen,  seventeen  and," 
twenty-one.  ^  This  evidence  does  not  appear  to 
have  been  withdrawn  from  the  consideration  of  [460] 
the  jury.  It  certainly  had  no  legitimate  bear* 
ing  upon  any  issue  in  the  case.  The  manifest 
object  of  its  introduction  was  to  inform  the  jury 
that  the  plaintiff  had  infant  children  depend-* 
ent  upon  him  for  support  and,  consequently, 
that  his  injuries  involved  the  comfort  of  his. 
family.  This  proof,  in  connection  with  .the  im- 
pairment of  his  ability  to  earn  money,  was  well 
calculated  to  arouse  the  sympathies  of  the  jury, 
and  to  enhance  the  damages  beyond  the  amount 
which  the  law  permitted;  that  is,  beyond  what 
was,  under  all  the  circumstances,  a  fair  and  just 
compensation  to  the  person  suing  for  the  inju- 
ries received  by  him.  How  far  the  assessment 
of  damages  was  controlled  by  this  evidence  as 
to  the  plaintiff's  family,  it  is  impossible  to  de- 
termine with  absolute  certainty;  but  the  reason- 
able presumption  is  that  it  had  so  jie  influence 
upon  the  verdict. 

The  court,  in  a  manner  well  calculated  to 
attract  the  attention  of  the  jury,  withdrew  fror  i 
their  consideration  the  evidence  touching  the 
financial  condition  of  the  plaintiff;  butas  nothing 
was  said  by  it  touching  the  evidence  as  to  the 
ages  of  his  children,  they  had  the  right  to  infer 
that  the  proof  as  to  those  matters  wasnot  with- 
drawn and  should  not  be  ignored  in  the  assess- 
ment of  damages. 

For  this  error  alone  the  judgment  is  reversed* 
and  the  cause  remanded  for  a  new  trial. 

It  is  to  ordered. 

True  oopy.  Teat : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U  S, 

Cited-11  N.  W.  Rep.,  674:  54  Wis.,  287  ;  84  La.,  life 
44  Am.  Eep.,  424;  88  Ohio,  486;  43  Am.  Rep.,  484. 


JOTHAH  SHEPHERD  srr  al.,  Apptt., 
e. 

THE  SCHOONER  CLARA,  Her  Tackle,  etc* 
Lemuel  H.  Hopkins  et  al.,  Claimants. 

(See  S.  C.  "  The  Clara,"  12  Otto,  20M08.) 
Collision— vessel  in  fault— necessary  proof. 

1.  In  a  collision  of  two  vessels,  where  the  fault  is 
wholly  on  one  side,  the  party  in  fault  must  bear  his 
own  loss  and  compensate  the  other  one,  if  damage 
la  sustained.  If  neither  be  in  fault,  neither  is  en- 
titled to  compensation  from  the  other.  If  both  are 
In  fault,  the  damages  will  be  divided. 

2.  The  want  of  a  proper  watch  is  a  fault  of  great 
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weight,  and  If  It  wm  the  cause  of  the  collision,  the 
vessel  so  lb  fault  cannot  recover  damages  of  the 
other. 

8.  In  an  action  for  collision,  the  plaintiff,  in  order 
to  recover  entire  damage*,  must  prove  care  on  his 
own  part  and,  also,  want  of  It  on  the  part  of  the  de- 
fendant. 


[No.  72.] 

Argued  Not.  17,  1880.    Decided  Not.  S9,  1880. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  New 
York. 

The  case  is  fully  stated  by  the  court. 
Mr.  Henry  J.  Scudder,  for  appellants. 
Mestrt.  R.  D.  Benedict  and  K  L.  Owen, 
for  appellees. 

Mr.  Justice  Bwmyne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  admiralty.  The  case 
grew  out  of  a  collision  between  the  schooners, 
Clara  and  The  Julia  Newell,  on  the  25th  of 
February^  1874,  inside  of  the  Delaware  Break- 
water. The  owners  of  the  latter  vessel  libeled 
the  former.  The  libel  was  dismissed  below. 
Hence  this  appeal.  The  facts  were  found  by  the 
Circuit  Court  pursuant  to  the  Act  of  Congress 
of  Feb.  16,  1875,  ch.  77,  18  8tat.  at  L.,  315, 
which  in  this  respect  is  a  re-enactment  of  the 
19th  sectic  \  of  the  Judiciary  Act  of  1789,  ch. 
20.    1  Stat,  at  L.,  88. 

The  first  named  Act  limits  the  power  of  this 
court  upon  appeals  in  such  cases,  "  To  a  deter- 
mination of  the  questions  of  law  arising  upon 
the  record,  and  to  such  rulings  of  the  Circuit 
Court,  excepted  to  at  the  time,  as  may  be  pre- 
r*nted  by  a  bill  of  exceptions."  Hero  there  is 
no  bill  of  exceptions.  As  respects  the  facts,  we 
cannot,  under  any  circumstances,  look  beyond 
ihe  findings  in  the  record.  The  Abbottford,  98 
U.  S.,  440  [XXV.,  108].  The  only  question  be- 
fore us  is  as  to  the  correctness  of  the  conclusion 
of  law  arrived  at  by  the  Circuit  Court.  That, 
also,  is  Ret  forth  pursuant  to  the  requirement  of 
the  Act  of  1876,  and  follows  in  the  record  the 
findings  of  fact. 
The  facts  as  found  are  as  follows: 

1.  The  collision  occurred  inside  of  the  Dela- 
ware Breakwater,  and  The  Newell  was  thereby 
sunk.  The  Newell  was  a  small  vessel  of  seventy- 
eight  tons  burthen.  In  the  afternoon  of  the  23d 
of  February,  1874,  she  auchored  within  the 
breakwater  for  shelter  from  an  approaching 
storm.  The  Clara,  being  on  a  voyage  from  New 
York  to  Baltimore,  foreseeing  the  coming  storm, 
bore  away  nnd  also  put  into  the  breakwater  for 
safety.  She  arrived  about  five  o'clock  A.  M. 
on  the  25th  of  February,  1874,  and  while  pro- 
ceeding to  a  proper  anchorage  collided  with  The 
NewclT.  There  were  then  a  large  number  of 
vessels  in  the  breakwater,  and  others  were  con- 
stantly arriving: 

2.  That,  at  the  time  The  Clara  entered  the 
breakwater,  the  night  was  cold  and  very  dark, 
the  moon  having  gone  down  several  hours  be- 
fore: that  The  Julia  Newell  was  improperly 
lyine  without  a  watch  on  deck:  that  the  storm 
was  increasing,  and  set  in  about  the  time  The 
Clara  came  to  anchor,  and  was  a  very  severe 
snow  storm. 

8.  If  The  Newell  had  had  a  sufficient  watch  on 
deck,  the  accident  might  have  been  prevented. 

4.  The  Clara  was  well  manned,  and  had 
proper  lights  and  a  proper  lookout 
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-The  conclusion  of  the  court  as  to  the  law  of 
the  case  is  thus  expressed: 

The  failure  to  keep  a  watch  on  the  deck  of 
The  Julia  Newell  was  the  cause  of  the  collision. 

Looking  at  the  case  in  the  light  of  the  find- 
ings of  fact,  no  fault  whatsoever,  of  omission 
or  commission,  is  imputable  to  The  Clara.  It 
is  true  it  was  her  duty,  under  the  circumstances, 
to  enter  the  breakwater  and  proceed  to  her  anch- 
orage with  the  greatest  care  and  circumspection. 
CutberUon  v.  Shaw,  18  How.,  584  [59  U.  S.,XV.r 
4981. 

Whether  there  was  any  failure  on  her  part  to 
comply  with  this  requirement  is  not  shown. 
But  the  maxim  applies,  Quod  nan  apparet  non 
est.  The  fact  not  appearing  is  presumed  not  to 
exist.  The  libelants  brought  the  case  into  court 
and  thus  assumed  the  affirmative.  The  burden 
of  proof  rested  primarily  upon  them.  If  in  this 
or  in  any  other  respect  there  was  delinquency 
on  the  part  of  the  respondents,  it  was  lor  the 
libelants  to  prove  it.  As  the  case  is  presented  to 
us  in  the  record,  The  Clara  must  be  held  entirely 
blameless. 

Such  is  not  the  position  of  The  Newell.  The 
findings  as  to  her  put  her  deeply  in  the  wrong. 
The  night  was  dark.  The  moon  had  gone  down. 
The  tempest  had  begun  and  was  increasing.  A 
large  number  of  vessels  were  already  within  the 
breakwater,  and  others  were  constantly  arriving. 

This  condition  of  things  demanded  the  great- 
est vigilance  on  the  part  of  all  concerned. 

It  was  necessary  to  their  safety.  Life  and 
property  were  both  at  stake.  The  Newell  had 
been  at  anchor  more  than  twenty -four  hours, 
and  the  officers  in  charge  of  her  had  ample  time 
for  thought  and  preparation.  Yet  it  is  found 
that  amid  these  perils  she  was  "  lying  without  a 
watch  on  deck,"  and  if  she  had  had  "a  suffi- 
cient watch  "  the  collision  that  ensued  "  might 
have  been  prevented." 

There  is  nothing  in  the  record  which  miti- 
gates in  any  degree  the  severe  condemnation 
which  such  recklessness  invokes.  Her  fault  is 
without  excuse. 

The  rules  of  law  which  apply  in  these  cases 
are  well  settled. 

Where  the  fault  is  wholly  on  one  side,  the 
party  in  fault  must  bear  his  own  loss,  and  com- 
pensate the  other  party,  if  such  party  have  sus- 
tained any  damage.  If  neither  be  in  fault, 
neither  is  entitled  to  compensation  from  the 
other.  If  both  are  in  fault,  the  damages  will 
be  divided.  1  Pars.  Ship.&  Adm.,  525,  526;  The 
Morning  Light,  2  Wall.,  650  [69  U.  8.,  XVII., 
862];  Union  Steams/tip  Co.v.  N.  T.  dbVd.  Steam- 
ship Co.,  24  How.,  307  [65  U.  S..  XVI.,  699]. 

The  want  of  a  proper  watch  is  a  fault  of  great 
weight.  1  Pars.  8hip.  &  Adm.,  576,  577;  The 
Sapphire,  11  Wall.,  164  [78  U.S.,  XX., 127];  The 
Indiana,  Abb.  Adm.,  330;  Cohen  v.  The  Mary 
T.  Wilder.  Taney,  Dec,  567;  The  Ferryboat 
Lydia,  4  Ben.,  523.  In  a  cause  of  collision,  the 
plaintiff,  in  order  to  recover  entire  damages, 
must  prove  both  care  on  his  own  part  and  want 
of  it  on  the  part  of  the  defendant.  1  Pars.  Ship. 
&  Adm.,  529  and  n.  2. 

This  case  falls  clearly  within  the  first  of  the 
categories  above  stated,  and  the  decree  of  the  Cir- 
cuit Court  it  affirmed. 


True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8 
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[208J  80LOMON  SOLOMON  m  al..  Plffs.  inJBrr., 

v. 

CHE8TER  A.  ARTHUR,  Collector  of  the 
Port  of  New  York. 

(See  8.  C,  li  Otto,  208-214.) 
Duty  Act. 

Uncer  section  8  of  the  Act  of  June  80, 1854,  goods 
manulactured  of  silk  and  cotton  are  liable  to  a  duty 
Of  fifty  per  oent  ad  valorem. 
i  [No.  57.] 

Argued  Nov.  6,  1880.   Decided  Not.  S9, 1880. 

rl  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
The  plaintiffs  in  error  brought  suit  in  the 
court  below,  to  recover  back  an  alleged  excess 
of  duties  paid  upon  certain  goods.  Judgment 
having  been  given  against  them,  they  sued  out 
Ibis  writ  of  error. 

Tee  case  is  fully  stated  by  the  court. 
Messrs.  Stephen  O.  Clarke,  William  Stan- 
ley and  Edwards  Pierrepont,  for  plaint- 
tffs  in  error: 

Th3  plaintiffs'  goods  were  plainly  and  ex- 
plicitly provided  for  in  the  Acts  of  1861  and 
1862,  and  there  can  be  no  doubt  that  they  would 
have  been  dutiable  under  those  Acts,  if  im- 
ported after  their  passage  and  prior  to  the  pas- 
sage of  the  Act  of  1864. 

The  provisions  relating  to  mixed  goods  in  the 
Acts  ct  1861  and  1862.  were  not  repealed  by  the 
Act  of  1861 

ArCmrr.  Zimmerman,  96  U.  S.,  124  (XXIV., 
TTO);  Arthur  v.  Unkart,  96  U.  S.,  118  (XXIV., 
%8):  Arthur  v.  Lahey,  96  U.  S.,  112  (XXIV., 
56G),  Arthur  v.  Davies,  96  U.  S.,  185  (XXIV., 
810),  Jteiehe  v.  SmyUie,  18  Wall.,  162  (80  U.  S., 
XX,  566); ,  Homer  v.  Collector,  1  Wall.,  486  (68 


U.  S.,  XVII. ,  688),  and  tho  long  list  of  eailier 
cases  on  commercial  designation;  Arthur  v. 
JJomer,  96  U.  8.,  137  (XXIV,  811). 

Acta  ~nd  parts  of  Acts  that  arc  not  repugnant 
to  the  orovtoions  of  the  Act  of  1864,  are  not  re- 
pealed. One  part  of  a  statute  may  be  so  con- 
strued by  another,  that  the  whole  may,  if  possi- 
ble, stand-  "  Ut  res  magia  taleat,  guam  pereat," 
and  this,  says  Story,  is  merely  a  rule  of  common 
aense. 

Dwarr.  St.,  189;  Sedg.  Stat,  126, 127;  Homer 
V.  Collector  (supra). 

The  case  of  Smythe  v.  FUke  (90  U.  S.,  881, 
XXIII.,  49)  is  relied  upon  by  the  govern- 
ment as  conclusive;  but  the  authority  of  that 
case  has  been  shaken  by  a  large  number  of  sub- 
sequent decisions,  which  have  explicitly  held 
that  specific  descriptive  provisions  in  the  Acts 
ci  *S31  and  1862,  were  not  repealed  by  the  gen- 
eral provfr'.iis  for  silk  goods,  nor  by  the  gen- 
eral proviaicna  for  cotton  goods. 

The  construction  advanced  is  not  the  natural 
construction  of  the  language  used;  and  the  in- 
sertion of  the  very  important  word  *  herein,'1 
changes  entirely  the  natural  meaning  of  the 
term  which  Congress  did  use. 

The  courts  had  uniformly  held  that  the  reve- 
nue Acta  were  one  system  and  to  be  read  to- 
gether. 

8tuart  v.  Maxwell,  16  How.,  150,  160;  Pen- 
nington v.  Coxe,  2  Cranch,  88;  Potter,  Dwarr. 
St.  189,  and  notes. 

It  to  s  general  rule,  not  to  add  or  interpolate 
See  12  Otto. 


a  word  in  a  statute  so  as  to  change  the  construe 
tion. 

Potter,  Dwarr.,  St.,  199;  Sedgw.  Stat.,  245-6, 
&EO  cases  cited. 

ib.  Edwin  B.  Smith,  Asst.  Atty-Oen.,  for 
defendant  in  error: 

The  phrase,  "  not  otherwise  provided  for," 
was  interposed  and  meant  to  apply  not  to  pre 
ceding  Acts,  which  may  not  have  been  present 
to  the  mind  of  the  draftsman,  and  to  which 
there  was  no  necessity  to  recur,  but  to  the  pre- 
ceding enumeration  in  the  same  section,  which 
it  supplemented.  The  section,  thus  construing 
this  clause,  covers  the  whole  subject  of  silk,  in 
all  its  variety  of  forms.  It  was  complete  in  it- 
self. There  was  no  need  to  refer  generally  or 
specially  to  any  prior  Act.  If  there  was  a  con- 
flict, the  prior  legislation  yielded,  necessarily 
ipso  facto,  to  the  latter. 

Smythe  v.  Fiske,  28  Wall.,  381  (90  U.  8., 
XXIII.,  49)  affirmed,  as  to  this  point,  or  that 
it  means  "not  provided  for  in  this  Act,"  in 
Moviue  y.ArVtur,  95  U.  S.,  147  (XXIV.,  421). 

The  evidence  is,  that  "  said  goods  are  gener- 
ally known  in  trade  and  commerce  as  goods 
made  of  mixed  materials,  but  each  kind  thereof 
is  also  known  by  its  specific  name." 

To  everybody,  in  trade  and  commerce  ns  well 
as  out  of  it,  they  are  known  to  be  goods  made 
of  mixed  materials.  This  phrase.however,  is  not 
a  commercial  designation  within  the  meaning 
of  the  decisions  upon  tariff  laws,  any  more  than 
that  of  "  wearing  apparel."  Maillard  v.  Law- 


rence, 10  How.,  260,  or  "goods  of  a  similar  de- 
scription." Oreenleaf  v.  Goodrich,  No.  127,  last 
Term  (XXV.,  845). 

It  is  the  specific  name  which  is  the  com- 
mercial designation.  The  particular  article 
and  not  the  quality  common  to  a  class,  must  be 
indicated  by  it.  If  the  goods  in  question  had 
been  specifically  enumerated  in  the  Acts  of  186! 
and  1862,  they  would  not  have  l»een  touched  bv 
the  general  clause  in  section  8.  of  the  Act  of 
June  80, 1864;  as  they  were  not  thus  mentioned 
in  the  earlier,  they  do  como  within  this  provis- 
ion of  the  later  Act. 

Monus  v.  Arthur  (supra);  Arthur  v.  Morri- 
son, 96  U.  S.,  108  (XXIV.,  764);  Arthur  v.  Uv- 
Jcart.  96  U.  S.,  118  (XXTV. .768);  Artitvr  v.  Zim- 
merman, 96  U.  S.,  124  (XXTV.,  770);  Artliurv. 
Stcphani,  90  U.  8.,  125  (XXIV.,  77l);  Arthur  v. 
Davies,  96  U.  8.,  135  (XXIV,  810);  Arthur  v. 
BJieime,  96  U.  6.,  148  (XXIV.,  813),  and  many 
earlier  cases. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court:  r«in 
This  is  a  suit  to  recover  back  duties  jiniil  un-  I*11! 
der  protest.  In  December,  1878,  and  January, 
1874,  the  plaintiffs  imported  certain  goods  man- 
ufactured of  silk  and  cotton,  of  which  silk  was 
the  component  material  of  chief  value.  The 
defendant,  then  Collector  at  New  York,  re- 
quired them  to  pay  a  duty  of  fifty  per  cent  ad 
valorem  under  the  last  clause  of  section  8  of  the 
Act  of  June  80, 1864,  13  Stat,  at  L.,  210,  which 
lays  a  duty  "On  all  manufactures  of  silk  or  of 
which  silk  is  the  comi>oncnt  part  of  chief  value 
not  otherwise  provided  for,  50  per  centum  ad 
valorem." 

It  is  obvious  that  the  goods  came  under  the 
designation  of  the  clause  in  question,  and  that  the 
duty  was  properly  assessed,  unless  the  article? 
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imported  were  "otherwise  provided  for."  And 
that  is  the  question.  The  plaintiffs  insisted 
then  and  insist  now  that  a  duty  on  these  goods 
was  "  otherwise  provided  for  bj  the  Acts  of 
March  2,  1861,  section  22,  and  July  14  1862, 
section  13, as  "manufactures  composed  of  mixed 
materials,  in  part  of  cotton,  silk,  woolor  worsted, 
or  flax,"  on  which  a  duty  of  only  80  per  cent 
was  laid  by  the  Act  of  1861,  and  of  five  per  cent 
additional  by  the  Act  of  1862.  12  Stat,  at  L., 
193,  557. 

Previous  Acts  were  not  repealed  in  toto  by 
the  Act  of  June  80th,  1864,  but  it  was  declared 
by  section  22,  that  "All  Acts  and  parts  of  Acts 
repugnant  to  the  provisions  of  this  Act  be,  and 
the  same  arc,  hereby  repealed,"  with  a  proviso 
"that  the  duties  upon  all  goods,  wares,  and 
merchandise  imported  from  foreign  countries, 
not  provided  ior  in  this  Act,  shall  be  and  re- 
main as  they  were,  according  to  existing  laws 
prior  to  29th  April,  1864." 

The  Act  of  1864  contained  no  separate  pro- 
vision for  a  duty  on  goods  composed  of  "mixed 
materials,"  like  that  in  the  Acts  of  1861  and 
1882,  on  which  the  plaintiffs  rely.  They  con- 
tend, therefore,  that  those  clauses  still  contin- 
ued in  force,  and  that  the  goods  imported  by 
them  were  embraced  therein,  and  were  not  in- 
tended to  be  embraced  in  the  general  clause  in 
the  Act  of  1864,  under  which  the  collector  ex- 
acted the  duty  in  question.  The  plaintiffs  in- 
sist that  the  term  "mixed  materials,"  or  "goods 
made  of  mixed  materials,"  is  a  specific  and 
well  known  commercial  designation  or  name, 
which  by  usage  covers  the  goods  imported  by 
them,  and  is  not  a  descriptive  phrase  used 
merely  to  designate  any  class  of  goods  answer- 
ing to  the  description;  and,  therefore,  although 
they  may  be  embraced  in  the  general  descrip- 
tion of  the  Act  of  1864,  of  goods  "in  which  silk 
is  the  component  part  of  chief  value,"  such  a 
general  description  is  not  sufficient  to  take  them 
1 212]  out  of  their  places  in  the  previous  Acts  where 
they  are  designated  by  name.  It  may  be  con- 
ceded that  if  the  goods  in  question  had  a  spe- 
cific name,  such  as  that  applied  to  "reps,"  "tap- 
estry," "  galloons,"  etc.,  and  had  been  desig- 
nated in  the  Acts  of  1861  and  1862  by  such  spe- 
cific name,  the  argument  of  the  plaintiffs  would 
be  well  founded.  It  would  be  in  accordance 
with  the  decision  of  this  court  in  Moviut  v. 
Arthur,  95  U.  8.,  144  [XXIV.,  420].  But  are 
the  terms  relied  on  a  name  for  goods  ?  Are 
they  not  descriptive  rather  than  denominative? 
We  think  it  is  very  clear  that  they  are  merely 
descriptive  It  may  be  true,  as  stated  in  the 
agreed  case,  that  "  such  goods  are  generally 
known  in  trade  and  commerce  as  goods  made 
of  mixed  materials;"  but  the  case  also  adds  that 
"each  kind  thereof  is  also  known  by  its  specific 
name."  The  fact,  that  certain  goods  belong  to 
the  class  of  mixed  goods  or  of  goods  made  of 
mixed  materials,  does  not  stamp  them  with  the 
n  tme  of  mixed  goods;  for  the  same  description 
is  applicable  to  many  other  kinds  of  goods,  all 
h  iving  different  names.  It  is  not  their  name  ; 
it  is  merely  their  description. 

Since,  therefore,  the  designation  in  the  Act  of 
1851,  of  "  manufactures  composed  of  mixed 
miterials,  in  part  of  cotton,  silk,"  etc.,  is  mere- 
ly descriptive;  and  since  the  designation  in  the 
Ait  of  1864,  of  "manufactures  of  which  silk  is 
t  is  component  part  of  chief  value,"  is  also 
US 
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descriptive;  and  since  the  goods  in  question  are 
confessedly  embraced  in  both  descriptions;  and 
since  the  Act  of  1864  contains  no  provision  re- 
lating to  mixed  goods,  like  that  in  the  Acts  of 
1861  and  i862,  and  lays  a  duty  of  50  per  cent 
ad  valorem  on  goods  in  which  silk  is  the  com- 
ponent part  of  chief  value,  "not  otherwise  pro- 
vided for,"  which  we  have  construed  generally 
to  mean  "  not  otherwise  provided  for  in  this 
Act",  Smyth*  v.  Fitke,  23  Wall.,  874  [90  U.  S., 
XXIII.,  47],  it  seems  to  be  almost  a  matter  of 
demonstration  that  this  was  the  duty  properly 
demandable  on  the  goods. 

It  is  observable  that  the  description  of  "man- 
ufactures made  of  mixed  materials,  in  part  of 
cotton,  silk,"  etc.,  is  more  general  than  that  of 
"manufactures  of  which  silk  is  the  component 
part  of  chief  value."  Logically,  the  two 
phrases  standing  together  in  the  same  act  or 
system  of  laws  would  be  related  as  follows : 
"Goods  made  of  mixed  materials,  cotton,  silk, 
etc.,  shall  pay  a  duty  of  35  per  cent;  but  if  silk 
is  the  component  part  of  chief  value,  they  shall 
pay  a  duty  of  50  per  cent." 

It  is  suggested  by  the  plaintiffs'  counsel,  that 
a  counterpart  of  the  clause  in  the  Act  of  1864, 
relating  to  goods  in  which  silk  is  the  compo- 
nent part  of  chief  value,  was  contained  in  the 
Acts  of  March  2,  1861,  and  Aug.  5,  1861,  12 
Stat,  at  L.,  292;  and  that  if  this  clause  in  these 
Acts  did  not  apply  to  the  plaintiffs'  goods,  the 
like  clause  in  the  Act  of  1864  should  not  be 
construed  to  apply  to  them;  and,  to  show  that 
the  said  clause  in  the  Acts  of  1861  did  not  apply 
to  the  goods,  they  refer  to  the  fact  that,  prior 
to  the  passing  of  the  Act  of  1864,  the  goods 
now  in  question  were  always  assessed  under  the 
"  mixed  materials  "  clause,  and  not  under  the 
"  component  material  of  chief  value"  clause. 
We  do  not  think  that  this  argument  can  pre- 
vail. In  the  first  place,  it  docs  not  appear  by 
the  record  what  the  practice  was  prior  to  1864; 
and  if  it  did  appear  as  suggested,  it  is  observa- 
ble that  under  the  Act  of  March  2,  1861,  it 
was  a  matter  of  indifference  under  which  clause 
the  goods  should  be  assessed,  as  the  duties  were 
the  same  under  both;  and,  having  commenced 
to  assess  the  goods  in  one  way  under  that  Act, 
the  practice  may  have  been  inadvertently  con- 
tinued. We  think  the  practice  was  at  least 
questionable,  if  it  obtained.  At  all  events,  the 
true  construction  of  the  law  in  its  ultimate  form 
is  too  obvious  to  admit  of  a  reasonable  doubt. 
The  goods  are  aptly  described  by  the  general 
clause  in  the  Act  of  1864,  and  are  not  otherwise 
provided  for  in  that  Act  nor  provided  for  by 
name  in  any  previous  Act.  It  follows  that  they 
are  subject  to  duty  under  the  said  general 
clause. 

We  have  been  unable  to  find  anything  in  the 
clauses  referred  to,  or  in  their  collocation  in  the 
various  Acts,  or  in  the  method  of  grouping  or 
classification  observed  therein,  that  would  lead 
us  to  infer  an  intention  to  exclude  the  goods  in 
question  from  the  operation  of  said  general 
clause.  It  is  sometimes  the  case,  no  doubt, 
that  certain  articles  are  so  obviously  intended 
to  be  included  in  a  particular  grouping  or  clasai-  \  2 1 4  ] 
flcation,  as  to  repel  any  suggestion  that  they 
are  meant  to  be  embraced  in  a  different  part  of 
the  law,  though  literally  applicable  to  them. 
But  this  cannot  be  said  in  the  case  before  ua. 
The  goods  in  question  have  no  such  inseparable 
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relation  to  one  form  of  description  exclusive  of 
the  other;  nor  are  they  so  clearly  intended  to  be 
embraced  in  any  particular  grouping  or  classi- 
fication, as  to  repel  or  prevent  the  application 
to  them  of  the  clause  under  which  they  were 
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The judgment  of  the  Circuit  Court  it  affirmed. 

True  copy.  Test : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  17.  8. 

Cited— 108  TT.  8.,  488. 


GOODYEAR  DENTAL  VULCANITE 
COMPANY,  Appt., 
v. 

CHARLES  G.  DAVIS. 
(See  8.  C,  12  Otto,  222-230.) 
Patent  law — equitalentt — infringement. 

L  A  patentee  is  protected  against  equivalents  for 
any  part  of  his  invention,  whether  be  has  claimed 
them  or  not. 

2.  When  a  product,  arrived  at  by  certain  defined 
processes,  is  patented,  only  those  things  are  equiv- 
alents for  the  elements  of  the  manufacture,  which 
perform  the  same  function  In  substantially  the  same 
way. 

8.  A  process  is  not  Infringed  by  the  use  of  any 
number  of  its  stages  less  than  all  of  thorn. 

4.  A  celluloid  dental  plate  is  not  an  infringement 
of  the  Cummin gs  patent  for  Improved  gums  and 
plates. 

[No.  67.] 

ArgvedNov.  1G,  17, 1SS0.  Decided  Nov.  SO,  1SS0. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 
Tbe  case  is  fully  stated  by  the  court. 
Meter*.  B.  F.  Lee  and  Wm.  Henry  Clif- 
ford* for  appellant. 

Meter*.  Henry  Baldwin,  Jr.,  and  Wm. 
D.  Shipman,  for  appellee. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court : 

The  invention  described  in  the  Cummings 
re-issue  patent  isclaimed  in  the  words  following: 
i  "The  plate  of  hard  rubber  or  vulcanite,  or  its 
equivalent,  for  holding  artificial  teeth,  or  teeth 
and  gums,  substantially  as  described."  The 
claim  cannot  be  understood  without  reference 
to  the  details  given  in  the  specification.  In  that 
it  is  said  to  consist  "informing  the  plate  to 
which  the  teeth,  or  teeth  and  gums,  are  at- 
tached, of  hard  rubber,  or  'vulcanite,'  so  called, 
—an  clastic  material  possessing  and  retaining  in 
use  sufficient  rigidity  for  the  purpose  of  masti- 
cation and,  at  the  same  time,  being  pliable 
enough  to  vield  a  little  to  the  motions  of  the 
mouth."  The  mode  of  "forming"  the  plate  is 
then  minutely  described.  The  earlier  6teps-  of 
tbe  process  need  not  be  particularly  noticed. 
They  relate  to  the  formation  of  a  plaster  mold, 
fitted  to  the  corresponding  part  of  the  mouth, 
with  the  artificial  teeth  adhering  in  the  mold 
in  exactly  the  relative  position  they  are  to  occu- 
py in  the  hard  rubber  plate.  The  specification 
then  proceeds  as  follows:  "  The  teeth  are  pro- 
vided with  pins  projecting  therefrom  in  such  a 
manner  that  the  rubber  which  is  to  constitute 
tbe  plate  will  close  around  them,  and  by  means 
of  them  hold  or  secure  the  teeth  permanently  in 
See  12  Otto. 


position.  The  plaster  mold,  with  the  teeth  ad- 
hering therein,  as  just  described,  is  now  filled 
with  soft  rubber,  a  little  at  a  time,  pressed  in 
with  the  finger,  or  in  any  other  convenient  way; 
and  care  is  to  be  taken  that  the  rubber  is  made 
to  completely  fit  into  the  cavities  and  around 
the  protuberances,  including  the  pins,  and  is 
filled  in  to  the  thickness  or  depth  desired  to 
form  the  plate."  "I  then  (says  the  patentee) 
lock  the  rubber  plate  in  position  by  shutting 
the  other  half  of  the  plaster  mold  over  it,  to 
insure  its  retaining  its  exact  form  while  warm- 
ing, and  then  heat  or  bake  it  in  an  oven,  or  in 
any  other  suitable  way.  The  soft  rubber  or 
gum  so  inserted  into  the  mold  is  to  be  com- 
pounded with  sulphur,  rubber,  etc.,  in  the  man- 
ner prescribedin  the  patent  of  Nelson  Goodyear, 
dated  May  0,  A.D.  1851,  for  making  hard  rub- 
ber, and  is  to  be  subjected  to  sufficient  heat  to 
vulcanize  or  harden  it,  substantially  as  directed 
in  that  patent.  It  is  also  to  be  colored  in  imita- 
tion of  the  natural  gums,  by  mixing  it  with  Ver- 
million, or  other  suitable  coloring  matter,  while 
in  the  soft  state.  After  the  plate  has  been  heated 
sufficiently  to  harden  it,  or  convert  it  into  hard 
rubber,  or  vulcanite,  so  called,  the  mold  is  re- 
moved, and  the  plate  is  polished  ready  for  use." 

Such  is  the  description,  both  of  the  material 
of  which  the  plate  is  formed  and  of  the  method 
or  process  by  which  it  is  made. 

We  had  occasion  in  Smitli  v.  Goodyear  D.  V. 
Co.,  93  U.  S.,  486  [XXIII.,  952],  to  construe 
this  patent,  and  determine  what  the  invention 
claimed  and  patented  really  was.  We  held  it 
to  be  "A  set  of  artificial  teeth,  as  a  new  article 
of  manufacture,  consisting  of  a  plate  of  hard 
rubber  with  teeth,  or  teem  and  gums  secured 
thereto  in  the  manner  described  in  the  specifi- 
cation, by  embedding  the  teeth  and  pins  in  a 
vulcanizablc  compound, so  that  it  shall  surround 
them,  while  it  is  in  a  soft  state,  before  it  is  vul- 
canized, and  so  that,  when  it  has  been  vulcan- 
ized, the  teeth  ore  firmly  and  inseparably  secured 
in  the  vulcanite,  and  a  tight  joint  is  effected  be- 
tween them,  the  whole  constituting  but  one 
piece."  We  said,  "The  invention  is  a  product 
or  manufacture  made  in  a  defined  manner.  It 
is  not  a  product  alone,  separated  from  the  proc- 
ess bv  which  it  is  created."  The  process  de- 
tailed in  the  description  antecedent  to  the  claim, 
and  referred  to  thereby,  is  as  much  a  part  of 
the  invention  as  are  the  materials  of  which  the 
plate  or  product  is  composed.  Both  arc  neces- 
sary elements  of  it.  Hence,  to  constitute  an  in- 
fringement of  the  patent,  both  the  material  of 
which  the  dental  plate  is  made,  or  its  equiva- 
lent, and  the  process  of  constructing  the  plate, 
or  a  process  equivalent  thereto,  must  be  em- 
ployed. It  is,  therefore,  essentia!  to  a  correct 
determination  of  this  case  to  consider  what  was 
the  material,  made  by  the  patentee  an  element 
of  his  invention,  and' what  can  be  considered  an 
equivalent  therefor. 

It  is  impossible  to  read  the  specification  of 
the  original  patent,  or  that  of  the  re-issue,  upon 
which  this  suit  is  founded,  without  the  convic- 
tion that  the  patentee  had  in  mind  primarily  a 
single  substance  for  his  material,  and  that  one 
of  a  peculiar  character,  itself  a  compound  dis- 
covered and  patented  not  long  before.  Thus, 
in  the  original,  which  was  loosely  drawn,  the 
invention  was  said  to  consist  "  In  forming  the 
plate  and  gums,  to  which  the  teeth  are  attached, 
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f— 51  °*  rubber  or  some  other  elastic  material,  so  in* 
durated  as  to  be  rigid  enough  for  the  purpose 
of  mastication,  ana  pliable  enough  to  yield  a 
little  to  the  motions  of  the  mouth,  and  in  one 
piece,  the  teeth  being  embedded  in  the  elastic 
material  while  the  said  material  is  in  a  soft  con- 
dition, and  then  baked,  with  the  gums  and  plate, 
so  that  the  teeth,  gums  and  plate  will  all  be 
connected,  forming,  as  it  were,  one  piece." 
And  again;  "  The  plate  and  gums  are  formed 
of  one  piece,  and  of  rubber,  and  the  com- 
pounds commonly  employed  therewith,  or  of 
gutta-percha,  or,  in  fact,  of  any  elastic  sub- 
stance which  can  be  reduced  to  a  soft  condition, 
and  then  vulcanized,  or  hardened  sufficiently 
to  answer  the  purpose.  The  rubber  or  other 
material  used  is  first  molded  to  fit  the  shape  of 
the  mouth,  and  the  gums  formed,  and  while 
soft  and  pliable  the  teeth  are  embedded  in  the 
gums.  *  *  *  The  teeth,  gums  and  plate,  being 
thus  connected,  are  then  baked  until  the  elastic 
material  becomes  sufficiently  vulcanized,  when 
the  process  is  completed."  The  claim  also  ex- 
pressed the  same  thought.  It  was  "  forming 
the  plate  and  gums  in  which  the  teeth  are  in- 
serted, in  one  piece,  of'  hard  rubber  or  vulcan- 
ite, j.  e.  an  elastic  material  which  can  be  hard- 
ened sufficiently  for  mastication,  and  retain  a 
portion  of  its  elasticity,  so  as  to  yield  a  little  to 
the  motion  of  the  mouth,  as  herein  set  forth, 
and  for  the  purposes  specified."  Though  the 
specification  spoke  of  rubber  or  rubber  and 
its  compounds  commonly  employed  therewith, 
or  of  gutta-percha,  or  of  any  elastic  substance 
that  can  be  reduced  to  a  soft  condition  and  then 
vulcanized,  or  hardened  sufficiently  to  answer 
the  purpose,  it  is  evident  only  such  substances 
were  intended  as  are  either  soft  in  their  natural 
condition  and  capable  of  vulcanization,  or,  if 
hard  naturally  and  reduced  to  a  soft  state,  were 
then  capable  of  t>eing  vulcanized  or  hardened 
by  baking.  The  description  implies  nn  exclu- 
sion of  all  substances  which  have  not  such  capa- 
bilities. If  not,  then  gold  plates  would  have 
been  within  the  patent,  if  the  material  only  be 
considered,  for  gold  is  elastic  when  in  thin 
plates.  It  is  capable  of  being  reduced  to  a  soft 
condition,  and  it  hardens  by  cooling ;  but  it 
does  not  harden  by  heat  or  baking,  nor  is  it 
capable  of  vulcanization. 

if,  now,  we  turn  to  the  specincation  and  claim 
of  the  re-issued  patent  (which,  of  course,  cannot 
be  more  comprehensive  than  the  original),  it  will 
{226]  be  found  that  the  material  is  still  more  distinct- 
ly and  exclusively  pointed  out.  The  material 
is,  so  far  as  possible,  restricted  to  a  substance 
cither  vulcanized  or  capable  of  vulcanization. 
There  the  invention  is  said  to  consist  "In  form- 
ing the  plate  to  which  the  teeth,  or  teeth  and 
gums,  are  attached,  of  hard  rubber  or  vulca- 
nite, so-called,  an  elastic  material,"  of  certain 
capabilities  mentioned.  Not  an  intimation  is 
given  that  any  other  substance  than  hard  rubber, 
or  its  synonym,  vulcanite,  would  meet  the  re- 
quirements of  the  invention.  Throughout  the 
specification. the  patentee  speaks  again  and  again 
of  his  invention  as  a  hard  rubber  plate,  and  he 
describes  minutely  the  process  or  mode  of  mak- 
ing it  After  having  mentioned  the  arrangement 
of  the  teeth  in  a  mold,  he  says:  "  The  plaster 
mold,  with  the  teeth  adhering  therein,  is  now 
filled  with  soft  rubber,  a  little  at  a  time,  pressed 
in  with  the  finger,  or  in  any  other  convenient 
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way,"  etc.,  etc.,  etc.  "  I  then  lock  the  rubber 
plate  in  position  by  shutting  the  other  half  of  the 
plaster  mold  over  it,  to  insure  its  retaining  its 
exact  form  while  warming,  and  then  heat  or 
bake  it  in  an  oven,  or  in  any  other  suitable  way. 
The  soft  rubber,  or  gum,  so  inserted  in  the 
mould,  is  to  be  compounded  with  sulphur,  rub- 
ber, etc.,  in  the  manner  prescribed  in  the  patent 
of  Nelson  Goodyear,  dated  Hay  6,  A:  D.  1851, 
for  making  hard  rubber,  and  is  to  be  subjected 
to  sufficient  heat  to  vulcanize  or  harden  it,  sub- 
stantially as  directed  in  that  patent."  Thus  it 
appears  that,  whatever  the  material  used  in  the 
construction.  -•  dental  plate,  according  to  the  pa- 
tent, was  req-.iii'u  to  undergo  a  process  of  vul- 
canization in  the  manufacture,  and  to  be  made 
what  it  is.  whether  denominated  rubber,  hard 
rubber,  vulcanite,  or  other  elastic  material,  by 
that  process.  Every  substance  not  capable  of 
vulcanization  by  that  process  was,  therefore, 
necessarily  excluded  from  the  reach  of  the  pa- 
tentee's invention.  Nothing  could  more  plain- 
ly show  that  a  dental  plate  made  of  any  other 
material  than  a  compound,  vulcanized  accord- 
ing to  Nelson  Goodyear's  process,  was  not  in- 
tended by  the  patentee  and  by  the  Patent  Office 
to  be  covered  by  the  patent.  By  Goodyear's  pa- 
tcnt,caoutchouc,or  soft  rubber,  is  converted  into 
hard  rubber;  that  is,  vulcanized,  by  mixing  sul- 
phur with  it  in  about  the  proportions  of  from 
four  ounces  to  a  half  pound  of  the  former  to  a 
pound  of  the  rubber,  and  then  heating  the  com-  ro271 
pound  during  a  period  of  from  three  to  six  1 
hours,  to  the  temperature  of  from  two  hundred 
and  sixty  to  two  hundred  and  seventy-five  de- 
grees of  Fahrenheit.  The  use  of  that  process 
was  made  indispensable  to  the  invention,  and  it 
was  the  product  of  that  which  was  the  material 
of  which  the  patented  plate  is  constructed.  If, 
when  the  patent  was  granted,  there  were  known 
substances,  other  than  rubber  or  caoutchouc, 
gutta-percha,  or  gums,  that  could  be  vulcanized 
by  the  Goodyear  process,  and  converted  from  a 
soft  into  a  hard,  elastic  material,  any  use  of  that 
material  for  a  dental  plate  might  have  been  an 
equivalent  for  the  Cummings  material,  and  an 
infringement  of  his  patent. 

This  construction  of  the  patent  is  confirmed 
by  the  avowed  understanding  of  the  patentee, 
expressed  by  him,  or  on  his  half,  when  his  ap- 
plication for  the  original  patent  was  pending. 
We  do  not  mean  to  be  understood  as  asserting 
that  any  correspondence  between  the  applicant 
for  a  patent  and  the  Commissioner  of  Patents 
can  be  allowed  to  enlarge,  diminish  or  vary  the 
language  of  a  patent  afterwards  issued.  Un- 
doubtedly, a  patent,  like  any  other  written  in- 
strument, is  to  be  interpreted  by  its  own  terms. 
But  when  a  patent  bears  on  its  face  a  particular 
construction,  inasmuch  as  the  specification  and 
claim  are  in  the  words  of  the  patentee,  it  is  rea- 
sonable to  hold  that  such  a  construction  may  be 
confirmed  by  what  the  patentee  said  when  he 
was  making  his  application.  The  understand- 
ing of  a  party  to  a  contract  has  always  been  re- 
garded as  of  some  importance  in  its  interpreta- 
tion. 

In  his  letter  to  the  commissioner,  under  date 
of  July  30,  1855,  written  by  his  attorney,  after 
striking  out  all  reference  to  gutta-percha,  he 
said:  "  I  beg  the  office  not  to  consider  that  be- 
cause gutta-percha  has  been  used  heretofore 
with  artificial  teeth,  Mr.  Cummings'  invention 
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is,  therefore,  the  mere  substitution  of  one  sub* 
stance  for  another  and  a  similar  one."  The  vul- 
canizing process  makes  all  the  difference,  and 
changes  the  article  of  manufacture  entirely. 
So  in  his  letter  of  the  same  date  he  amended  his 
specification  so  as  to  make  it  read:  "  I  do  not 
claim  the  use  of  gutta-percha,  or  of  any  material 
which  is  merely  rendered  plastic  by  heat  and 
hardened  by  cooling,  in  the  manufacture  of  sets 
[ 228 ]  of  artificial  teeth;  but  what  I  do  claim  as  my  in- 
vention, and  desire  to  have  secured  to  me  by  let- 
ters patent,  is  the  improvement  in  the  manufact- 
ure of  sets  of  mineral  or  other  artificial  teeth, 
which  consists  in  combining  them  with  a  rub- 
ber plate  and  gums,  which  (after  the  insertion 
of  the  teeth)  are  vulcanized  by  Goodyear's  proc- 
ess, or  any  other  process." 

On  a  renewed  application,  Dr.  Cummings 
-was  informed  that  the  office  would  not  object  to 
the  admission  of  a  claim  limited  to  the  use  of 
vulcanite  or  hard  rubber.  In  response  to  this 
he  amended  his  claim  by  inserting  the  word 
"hard"  before  "  rubber,  and  also  by  striking 
out  the  word  "  other"  before  the  words  "  elas- 
tic material,"  in  the  claim  as  previously  made, 
and  substituting  therefor  the  words  "  vulcanite, 
«.  e.  an,"  so  as  to  make  it  read,  "  forming  the 
plate  and  gums  in  which  the  teeth  are  inserted 
in  one  piece  of  hard  rubber,  or  vulcanite,  »'.  e. 
an  elastic  material."  Thus  the  patent  was 
granted.  In  view  of  this  there  can  be  no  doubt 
of  what  Cummings  understood  he  had  patented, 
and  that  both  he  and  the  commissioner  regard- 
ed the  patent  to  be  for  a  manufacture  made  ex- 
clusively of  vulcanites  by  the  detailed  process. 
We  think  this,  to  some  extent,  at  least,  tends  to 
confirm  the  conclusions  at  which  we  have  ar- 
rived in  interpreting  the  patent  by  its  own  lan- 
guage, 'ndeed,  we  have  heretofore  expressed 
doubts  whether  re-issued  letters  patent  can  be 
sustained  in  any  case  where  they  contain  claims 
that  have  once  been  formally  disclaimed  by  the 
patentee,  or  rejected  with  his  acquiescence,  and 
he  has  consented  to  such  rejection  in  order  to 
obtain  bis  letters  patent.  Lcggett  v.  Avery,  101 
U.  S.,  256  [XXV.,  865].  ft  these  doubts  be 
well  founded  and  the  claim  of  the  re-issued 
letters  now  before  us  be  what  these  complain- 
ants insist  it  is,  a  claim  for  the  use  of  any  other 
material  than  vulcanite  or  some  substance  ca- 
pable of  vulcanization,  another  question  might 
arise  respecting  the  validity  of  the  re-issue. 

We  have  extended  our  remarks  sufficiently 
upon  this  branch  of  the  case.  It  remains  to  in- 
quire whether  the  manufacture,  by  the  defend- 
ant, of  dental  plates,  out  of  the  material  known 
ns  celluloid,  or  solid  collodion,  is  an  inf  ringe- 
ment  of  the  Cummings  re-istue.  We  think  it  is 
not. 

[229]  Celluloid  is  a  substance  of  a  comparatively 
recent  discovery.  Whether  it  was  known  at 
the  time  Cummings  made  his  invention,  or  even 
at  the  time  when  his  original  patent  was  grant- 
ed, we  do  not  care  now  to  inquire.  It  is  sufficient 
for  this  case  that  we  consider  what  it  is.  It  is 
a  compound  of  vegetable  fiber, cellulose  or  gun- 
cotton.  Undoubtedly  it  can  be  employed  for 
manufacturing  dental  plates,  and  as  the  base 
for  artificial  teeth.  Such  a  plate  may  have  the 
lineness,  lightness  and  elasticity  of  a  plate 
made  of  hard  rubber  by  the  Cummings  process: 
but  it  is  a  substance  very  different  from  hard 
See  12  Orro. 


rubber  .and  it  is  incapable  of  the  same  manipula- 
tion. It  is  not  vulcanite,  and  neither  it  nor  its 
ingredients  is  capable  of  being  vulcanized.  It 
contains  no  sulphur  or  rubber.  None  of  its  con- 
stituents are  vulcanizing  agents.  Camphor  does 
not  perform  the  function  of  sulphur.  Under 
the  action  of  heat,  its  tendency  is  to  soften  the 
compounded  mass  rather  than  to  harden  it,  as 
sulphur  does  rubber.  When  the  ingredients  of 
celluloid  are  compounded  the  product  is  hard, 
unlike  caoutchouc,  or  gums  generally,  and 
heat  softens  rather  than  hardens  it.  When  em- 
ployed in  manufacturing  dental  plates,  the 
process  is  wholly  unlike  that  employed  in  mak- 
ing hard  rubber  or  vulcanite  plates.  It  is  put 
into  a  mold,  it  is  true,  such  as  was  known  and 
in  use  before  the  Cummings  invention,  but  it 
is  put  in  in  a  hard  state,  in  its  natural  condition, 
and  not  soft  or  plastic  and  capable  of  being 
pressed  around  the  teeth.  The  mold  cannot 
be  closed  until  heat  is  applied.  When  that  is 
applied,  the  jaws  of  the  mold  are  gradually 
screwed  together  as  the  celluloid  softens,  and 
when  the  jaws  come  together  the  plate  is  com- 
pleted. The  process  requires  pressure  in  addi- 
tion to  heat  in  order  to  reduce  the  plate  to  shape, 
and  compress  it  around  the  teeth.  There  is  no 
heating  for  hours,  as  is  necessary  in  the  vulcan- 
izing process.  The  work  is  done  in  a  few  min- 
utes. When  allowed  to  cool,  it  is  the  same  hard 
and  bony  substance  it  was  before  its  manipula- 
tion,and  in  this  respect,  also,  it  is  unlike  vulcan- 
ite. It  is  obvious  from  all  this  that  neither  in 
the  nature  of  the  material  of  which  it  is  made, 
nor  in  the  process  of  manufacture,  which  is  an 
essential  part  of  the'  Cummings  invention,  as 
we  have  seen.  Is  the  celluloid  plate  substantial- 
ly the  same  as  one  made  of  hard  rubber. 

Nor  is  celluloid  an  equivalent  for  hard  rub-  (230] 
ber,  for  the  reasons  already  suggested,  that  it  is 
not  capable  of  vulcanization,  and  that  it  cannot 
be  made  into  a  plate  by  the  process  prescribed 
by  Cummings.  It  may  be  conceded  the  pa- 
tentee is  protected  against  equivalents  for  any 

Eart  of  his  invention.  He  would  be,  whether 
e  had  claimed  them  or  not.  But  when  a  prod- 
uct arrived  at  by  certain  defined  stages  or  proc- 
esses is  patented,  only  those  things  can  be  con- 
sidered equivalents  for  the  elements  of  the 
manufacture  which  perform  the  same  function 
in  substantially  the  same  way.  The  same  re- 
sult may  be  reached  by  different  processes, each 
of  them  patentable,  and  one  process  is  not  in* 
fringed  by  the  use  of  any  number  of  its  stages 
less  than  all  of  them. 

In  view  of  these  considerations,  we  are  con* 
strained  to  rule  that  a  celluloid  dental  plate  is 
not  an  infringement  of  the  Cummings  patent 
Celluloid  is  not  an  equivalent  for  the  material 
which  the  patent  makes  essential  to  the  inven- 
tion, and  in  the  use  of  it  for  a  dental  plate,  the 
process  which  is  inseparable  from  the  invention 
is  not,  and  cannot  be,  employed. 

The  decree  of  the  Oircmtt  Oowrt  <$,  therefore. 


Ave  oopy.  Test : 

James  H.  MoKenner,  Clark,  Sap,  Court,  U.  8. 
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[273]  EAST  TENNESSEE,  VIRGINIA  AND 
GEORGIA  RAILROAD  COMPANY, 
Plff.  in  Err., 

t. 

HAMBLEN  COUNTY. 

(SeeS.  C,  12  Otto, 

Immunity  from  taxation. 

Immunity  from  taxation  Is  not  such  a  franchise 
of  a  railroad  corporation  as  will  pasa  by  a  sale  un- 
der a  mortgage  or  statutory  lien  on  the  property 
and  franchises  of  the  company. 

[No.  71.] 

Argued  Nov.  17,  1880.    Decided  Nov.  29,  1SS0. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Tennessee. 
The  case  arose  upon  an  agreed  statement  of 
facts,  in  the  Circuit  Court  of  Hamblen  County, 
Tennesee,  to  determine  the  liability  of  the 
plaintiff  in  error  to  taxation.   That  court  de- 
cided that  the  Company  was  not  exempt,  and 
the  Supreme  Court  of  the  State  affirmed  the 
judgment.    The  road  had  been  purchased  by 
the  plaintiff  in  error,  upon  a  judicial  sale,  for 
delinquency  in  the  payment  of  bonds. 
The  case* is  fully  stated  by  the  court. 
Messrs.  George  Brown  and  John  Baxter, 
for  plaintiff  in  error. 

Messrs.  J.  C.  Hodges,  W.  W.  Ijanghorne  and 
W.  Y.  C.  Humes,  for  defendant  in  error. 

Mr.  Chief  Justice  Wait©  delivered  the  opin- 
ion of  the  court: 
[275]  This  case  is,  we  think, governed  bv  that  of  Mor- 
gan v.  Ijouisiana,  93  U.  S.,  217|XXIII.,  860]. 
We  there  held  that  immunity  from  taxation  was 
not  such  a  franchise  of  a  railroad  corporation  as 
would  pass  by  a  sale  under  a  mortgage  "on  the 
property  and  franchises  of  the  company,"  and 
that  the  term  "  franchises"  was  not  synony- 
mous with  "  rights,  privileges  and  franchises," 
"  rights,  powers  and  privileges,"  and  the  like. 
The  Cincinnati,  Cumberland  Gap  and  Charles- 
ton Railroad  Company  was  by  its  charter  in- 
vested "with  all  the  rights,  powers  and  privi- 
leges" of  the  Nashville  and  Louisville  Railroad 
Company;  but  the  statutory  lien  retained  by 
the  State  as  security  for  its  advances  covered 
only  "  the  property,  real  and  personal,  stock 
and  franchises"  of  the  Cincinnati,  Cumberland 
Gap  and  Charleston  Company.  The  decree  of 
the  Chancery  Court  of  Nashville  provided  that 
if  the  railroad  company  itself,  or  some  one  or 
more  of  its  stockholders,  should  not  purchase 
"  the  said  railroad  and  all  the  property,  real, 
personal  and  mixed,  and  the  franchises  and 
privileges  of  said  railroad  company.f  or  $700,000, 
payable  in  the  bonds  of  the  State  of  Tennessee, 
with  the  coupons  attached  of  and  after  January 
1,  1871,"  or  sell  "the  same  to  other  parties 

*  •  *  under  the  conditions,  liabilities  and 
restrictions  as  aforesaid,  which  are  fully  set 
forth  in  said  *  *  *  decree,"  then  the  com- 
missioners of  the  State  might  sell  "all  the  prop- 
erty and  franchises  of  the  *  *  *  company 
to  the  best  advantage,  either  at  public  or  pri- 
vate sale."  Neither  the  company  nor  its  stock- 
holders bought  under  this  decree;  but  C.  M. 


Nora.— Exemption  from  taxation,  whether  a  eon- 
tract  or  not:  not  implied.  See  note  to  Tucker  v.  Fer- 
guson, 80  U.     XXII.,  80S. 
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McGhee,  for  himself  and  his  associates,  pro- 
posed to  the  commissioners  to  pay  for  the  road 
$300,000  in  bonds  of  the  State,  with  January, 
1871,  coupons  attached;  and  in  his  proposal  be 
said,  "  I  expect  a  full  and  perfect  title  to  the 
road,  including  the  State's  interest,  franchises 
and  privileges. '  This  proposition  was  accepted 
by  the  commissioners,  and  the  sale,  reported  to 
the  court,  was  confirmed  by  decree  in  the  fol- 
lowing words:  "  *  *  *  which  report  being 
seen,  heard  and  fully  understood  by  the  court, 
and  not  excepted  to,  is  in  all  things  confirmed; 
and  it  appearing  to  the  satisfaction  of  the  court 
that  the  sales  of  the  Knoxville  and  Kentucky 
and   the  Cincinnati,  Cumberland  Gap  and  «7Bi 
Charleston  Railroad,  with  their  property  and  lZ7t,l 
franchises,  have  been  made  by  the  commission- 
ers in  conformity  with  the  previous  decrees,  it 
is  therefore  ordered,  adjudged  and  decreed  that 
these  said  sales  be  confirmed,  and  that  the  com- 
missioners retain  the  bonds  and  collect  the  resi- 
due of  the  purchase  money  as  the  same  falls 
due,  and,  when  the  same  is  fully  paid,  make 
title  to  the  purchasers  according  to  the  terms  of 
the  contract  and  former  decrees  of  this  court. 
It  is  further  ordered  and  decreed  by  the  court, 
that  the  purchasers  be  at  once  put  in  possession 
of  these  roads,  severally  bought  by  them,  with 
all  the  property,  franchises  and  effects  so  bought 
by  them  as  aforesaid,  and  for  this  purpose,  if 
necessary,  the  clerk  and  master  is  hereby  or- 
dered and  directed,  upon  the  application  of 
either  of  said  purchasers,  to  issue  a  writ  of  pos- 
session or  writs  of  possession  directed  to  tru* 
sheriff  of  the  several  counties  in  this  State 
through  which  the  roads  may  run,  or  in  which 
any  part  thereof,  or  of  the  property  sold,  may 
be,  directing  said  sheriff  to  put  the  purchasers- 
in  possession  of  such  property  at  once,  and 
make  return  of  his  action  to  this  court.    It  is 
further  ordered,  adjudged  and  decreed,  that  all 
the  acts  of  the  commissioners  in  reference  to- 
said  sales  be,  and  the  same  are  hereby,  ap- 
proved, sanctioned  and  ratified  by  the  court." 

From  this  it  will  l>c  seen  that  although  McGhee 
in  his  proposal  said,  "  he  expected  a  full  and 
perfect  title  to  the  road,  *  *  *  franchises 
and  privileges,"  the  court,  in  passing  upon  the 
confirmation,  treated  the  sale  as  of  the  "  prop- 
erty and  franchises,"  "  in  conformity  with  the 
previous  decrees,"  and  directed  that,  when  the 
agreed  price  was  paid  in  full,  the  commission- 
ers "  make  title  to  the  purchasers  according  to 
the  terms  of  the  contract  and  former  decrees  of 
this  court." 

In  this  way,  as  it  seems  to  us,  the  title  of 
these  purchasers  was  confined  to  the  property 
and  franchises  of  the  Company.notwithstanding; 
the  use  of  the  additional  word  "privileges"  in 
the  proposal.  The  authority  to  sell  embraced 
only  "  property  and  franchises,"  and  the  sale 
recognized  by  the  court  as  having  been  made 
is  confined  within  the  same  limi*  An  oppor- 
tunity was  afforded  the  Company  itself  or  its 
stockholders  to  discharge  the  State  lien  or  buy 
the  State's  interest,  off  the  payment  of  $700,000 
in  State  bonds.  In  that  event,  the  original  fran- 
chises and  privileges  of  the  Company  were  to  [27"3 
remain  unimpaired  or  pass  to  the  Company's 
vendee;  but  if  a  sale  was  made  by  the  state  au- 
thorities to  a  third  party,  under  the  statutory 
lien,  then  only  the  franchises  which  the  lien 
covered  were  to  be  transferred,  and  those,  as  wc 
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said  in  Morgan  v.  Louisiana  [*upra],were  only 
"  the  positive  rights  or  privileges,  without  the 
possession  of  which  the  road  of  the  company 
could  not  be  successfully  worked."  The  Act 
of  December  21,  1870,  does  not  purport  to  en- 
large the  State's  interest.  It  simply  provided 
u  way  in  which  the  statutory  lien,  as  originally 
retained,  could  be  enforced;  and  gaye  author- 
ity, upon  a  sale  of  "  any  of  the  franchises,"  to 
transfer  and  vest  in  the  purchaser  "all  the 
rights,  privileges  and  immunities  appertaining 
to  the  franchises  sold."  As  in  this  case  only 
franchises  'essential  to  the  operations  of  the 
corporation,  and  without  which  its  road  and 
works  would  be  of  little  value"  (Morgan  v. 
Louisiana),  were  sold,  the  immunitv  trom  tax- 
ation did  not  puss  as  an  incident. 

Our  attention  has  been  called  to  the  case  of 
R.  It.  Co.  v.  Hick*,  decided  by  the  Supreme 
Court  of  Tennessee  ut  its  September  Term, 
1877,  but  not  yet  reported  in  the  regular  series 
of  reports  as  holding  that  this  immunity  did 
pass  under  a  similar  sale.  We  do  not  i>o  under- 
stand that  case.  There  >t  appears  that  the  Chan- 
cery Court  of  Nasville,  acting  under  the  juris- 
diction conferred  by  the  Act  of  December  21, 
1870,  "  distinctly  adjudged  that  not  only  the 
property  of  the  old  company,  but  all  its  rights, 
franchises,  privileges  and  immunities,  as  de- 
fined by  the  charter  and  laws  and  the  decree  in 
the  cause,  passed  to  and  vested  in  the  new  com- 
pany." Here,  on  the  contrary,  the  same  court 
adjudged,  under  the  authority  of  the  same  Act, 
that  only  the  "  property  and  franchises"  passed. 
The  same  difference,  therefore,  exists  between 
these  cases  that  there  is  between  Humphrey  v. 
Pegu*,  16  Wall.,  244  [83  U  S.,  XXL,  226], 
and  Morgan  v.  Louisiana  [supra].  In  Hum- 
phrey'^ v.  Peaues,  we  held  that  immunity  from 
taxation  did  pais  under  a  transfer  of  "  all  the 
powers,  rights  and  privileges"  of  a  railroad  cor- 
poration, but,  in  Slorgan  v.  Louisiana,  that  it 
did  not  by  a  transfer  of  "  property  and  fran- 
chises" only. 

This  disposes  of  the  case,  and  makes  it  un- 
necessary to  consider  whether  the  immunity 
from  taxation  which  the  Nashville  and  Louis- 
ville Company  had  by  its  charter  was  granted 
r«TRl    *<>  the  Cincinnati,  Cumberland  Gap  and  Charles- 
!*•  9 '    ton  Company,  or  whether,  if  it  was,  this  immu- 
nity could  be  transferred  to  a  purchaser  at  a 
sale  to  enforce  the  statutory  lien  retained  by  the 
State,  even  with  the  aid  of  the  jurisdiction  con- 
ferred on  the  Chancery  Court  of  Nashville  by 
the  Act  of  December  21,  1870. 
The  judgment  is  affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  8up.  Court,  U.  8. 

Crted-12  N.  W.  Rep.,  M7. 
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CITY  OP  LOUISIANA,  Piff.  in  Err., 
t. 

THOMAS  J.  WOOD. 
(See  8.  0, 12  Otto,  2W-80O) 
Defective  city  bonds. 

Where  bonds  ot  a  city  cannot  be  enforced,  be- 
eauae  defectively  executed,  the  money  paid  for 
them,  to  the  city,  may  be  recovered. 

fNo.  515.] 

See  12  Otto. 


Submitted  Nov.  4, 1880.  Decided  Nov.  f9,  1880. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
The  case  is  fully  stated  by  the  court. 
Mr.  David  P.  Dyer,  for  plaintiff  in  error: 
The  bonds  being  antedated  and,  in  fact,  is- 
sued after  the  passage  of  the  Act  referred  to, 
the  court  held  that  the  bonds  were  invalid. 

The  agent  who  antedated  the  bonds  might,  in 
a  proper  action  against  him,  be  made  liable  to 
the  purchaser;  but  we  submit  that  the  agent 
who  exceeds  his  authority  and,  in  doing  so, 
practices  a  fraud  upon  a  third  person  cannot 
bind  the  municipality  by  his  acts,  nor  will  it 
do  to  say  that  the  City  afterwards  ratified  his 
actp  by  receiving  the  money,  for  the  act  of  re- 
ceiving the  money  was  done  by  agents,  and  it 
had  no  authority  to  ratify  an  illegal  act.  It 
is  very  clear  that  no  acquiescence  would  make 
the  bonds  valid. 

Marsh  v.  Fulton  Co.,  10  Wall.,  684  (77 U.  S., 
XIX.,  1043). 

In  the  case  of  Thomas  v.  Richmond,  12  Wall. 
856  (79  U.  S.,  XX.,  457),  the  court  says: 

"Municipal  and  other  public  corporations 
represent  the  public,  and  arc  themselves  to  be 
protected  against  the  unauthorized  acts  of  their 
officers  and  agents,  when  it  con  be  done  with- 
out injury  to  third  parties.  This  is  necessary 
in  order  to  guard  against  fraud  and  peculation. 
Persons  dealing  with  such  officers  and  agents 
are  chargeable  with  notice  of  the  powers  which 
the  corporation  possesses,  and  are  to  be  held  re- 
sponsible accordingly. 

1  Dill.  Mun.  Corp.  sec.  872  and  notes;  Hach- 
ettstown  v.  Swackhamer,  87  N.  J.  L.,  196. 

To  permit  the  plaintiff  now  to  recover,  would 
be  indirectly  enforcing  a  claim  which  the  law 
has  declared  absolutely  void. 

Messrs.  John  D.  8.  Dry  den,  and  John  W. 
Dryden,  for  defendant  in  error: 

The  facts  found,  show  the  receipt  and  use  by 
plaintiff  of  defendant's  money,  paid  to  it  with- 
out a  consideration,  in  ignorance  of  facts  and 
by  reason  of  its  receipt;  also  paid  upon  a  con- 
tract invalid  and  incomplete,  because  of  plaint- 
iff's non-compliance  with  the  requirements  of 
the  law  regulating  the  form  of  such  contract, 
and  which,  for  want  of  such  formality,  it  repu- 
diated. Money  received  under  such  circum- 
stances cannot, in  conscience, be  retained,and  the 
law  implies  a  liability  and  a  promise  to  repay  it. 

TJiompson  v.Oould,20  Pick.,184;  Reynolds  v. 
Harris^  Col.,  838;  Swift  v.  Swift,  46  Cal.,  266, 
Cook  v.  Doggctt,  2  Allen,  439;  Hunt  v.  Sanders, 
1  A  K.  Marsh,552;  Allen  v.  Booker,  2  Stow.,  21; 
Brandeisv.Neustadtl.lS  Wis., 142;  Scott  v.  Busli, 
29  Mich.,  523;  Rice  v.  Feet,  15  Johns.,  508. 

Where  the  infirmity  in  the  contract,  upon 
which  the  money  was  paid,  was  the  wont  of 
power  in  one  of  the  parties  to  make  such  a  con- 
tract, it  has  been  held,  both  of  natural  persons 
and  of  private  corporations,  that  they  are  liable 
to  repay  the  money  thus  received  upon  the  im- 
perfect agreement. 

Shearer  v.  Fowler,  7  Mass. ,  81 ;  Packet  Co.  v. 
Shaw,  87  Wis., 655;  Tracy  v.  Talmage.U  N.  Y., 
162;  Cfirtis  v.  Levitt,15  N.Y.,1, 95. 

That  the  rule,  thus  established,  as  to  the  con- 
tracts and  liabilities  of  natural  persons  and  pri- 
vate corporations,  applies  also  to  those  of  mu- 
nicipal corporations;  that  the  latter  also  are 
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liable  upon  an  implied  assumpsit  for  money  re- 
ceived and  retained  or  used  by  them  which,  ex 
esquo  et  bono,  they  ought  to  refund,  is  well  set- 
tled by  the  opinions  of  text  writers  and  jurists, 
and  by  adjudicated  cases. 

See,  Dill.  Mun.  Corp.,  2d  ed.,  sees.  88,  n.  2, 
388;  Dill  v.  Wareham,  7  Met  ,488;  Paul  v.  Keno- 
sha, 22  Wis.,288;  Neltowr.  Mayor  of  IT.  r.,68N. 
Y.,585;  Mayer v.Mayor, 68 N.Y.,455;  McDonald 
v.Mayor,68N.Y.,29;  Oat  Co.v.  San  Francieco, 
9  Cal.,468;  Argentiv.  SanFrandsco,16Ca\.255; 
McOrocken  v.  San  Franeieco,16  Cal.,681;  Pi- 
mental  v.San  Francieco,  21  Cal. ,851 ;  Diet.  Town- 
■ship  v.  Township, 11  Iowa,506;  Marsh  v.  Fulton 
Co.,10  Wall.  ,684  (77  U.S.,  XIX., 1048);  Mayor  v. 
Ray.19  Wall.,  488, 484(80  U.S.,XXII.,17l\  op. 
of  Hunt,  J.;  Qauee  v.  Clarksville,!  Rep.,5l9,Dil- 
lon,  J.;  S.  C,  8  Cent.  L.  J.,864,  top;  Anthony 
v.  Jasper  Co.,  No.  128,  Oct  Term,  1879  (XXV., 
1006). 

Mr.  Chief  Justice  Wait*  delivered  the  opin- 
ion of  the  court: 

The  City  of  Louisiana  had  authority  in  law 
to  borrow  money,  at  any  rate  of  interest  not  ex- 
ceeding ten  per  cent  per  annum,  and  to  provide 
for  the  payment  of  its  debts.  On  the  8th  of 
January,  1867,  an  ordinance  was  passed  by  the 
city  council  creating  the  office  of  "  city  fund 
commissioner."  It  was  made  the  duty  of  this 
officer  to  sell  the  bonds  of  the  City  for  the  pur- 
pose of  funding  or  paying  the  indebtedness  of 
the  City,  and  apply  the  proceeds  to  the  purchase 
of  outstanding  warrants  and  bonds  past  due,  or 
( 295]  not  having  more  than  three  years  to  run.  By 
this  ordinance  he  was  limited  in  his  sales  to  a 

{>rice  not  less  than  ninety-five  cents  on  the  dol- 
ar  of  the  par  value  of  five-year  bonds,  and  nine- 
ty cents  lor  those  running  ten  years.  On  the 
first  of  March,  1871,  the  fund  commissioner  re- 
ported to  the  city  council  that  the  bonded  in- 
debtedness of  the  City  was  about  $150,000  bear- 
ing interest  mostly  at  the  rate  of  ten  per  cent 
per  annum,  and  that  about  $100,000  would  ma- 
ture that  year,  and  in  the  years  1872, 1873, 1874 
and  1875.  Upon  this  report  an  ordinance  was 
passed  authorizing  the  commissioner  "  to  ne- 
gotiate the  bonds  of  the  City  for  the  purpose  of 
raising  money  to  liquidate  the  city  debt,  for  a 
period  not  exceeding  fifteen  years,  and  at  a  rate 
of  discount  not  exceeding  fifteen  per  cent." 

On  the  28th  of  March,  1872,  the  General  As- 
sembly of  Missouri  passed  "  An  Act  to  provide 
for  the  registration  of  bonds  issued  by  counties, 
cities  and  incorporated  towns,"  sections  4  and 
11  of  which  are  as  follows: 

"  Sec.  4.  Before  any  bond  hereafter  issued 
by  any  county,  city  or  incorporated  town,  for 
any  purpose  whatever,  shall  obtain  validity  or 
be  negotiated,  such  bond  shall  first  be  presented 
to  the  state  auditor,  who  shall  register  the  same 
in  a  book  or  books  provided  for  that  purpose, 
in  the  same  manner  as  the  state  bonds  are  now 
registered,  and  who  shall  certify  by  indorse- 
ment on  such  bond  that  all  the  conditions  of 
the  laws  have  been  complied  with  in  its  issue, 
if  that  be  the  case;  and,  also,  that  the  conditions 
of  the  contract  under  which  they  were  ordered 
to  be  issued  have  also  been  complied  with,  and 
the  evidence  of  that  fact  shall  be  filed  and  pre- 
served by  the  auditor;  but  such  certificate  shall 
be  p*ima  facie  evidence  only  of  the  facts  there- 
in stated,  and  shall  not  preclude  or  prohibit  any 
154 


person  from  showing  or  proving  the  contrary 
in  any  suit  or  proceeding  to  test  or  determine 
the  validity  of  such  bonds,  or  the  power  of  any 
court,  city  or  town  council, or  board  of  trustees 
or  other  authority,  to  issue  such  bonds;  and  the 
remedy  of  injunction  shall  also  lie  at  the  in- 
stance of  any  tax  payer  of  the  respective  coun- 
ty, city  or  incorporated  town,  to  prevent  the 
registration  of  any  bonds  alleged  to  be  illegally 
issued  or  founded  under  any  of  the  provisions 
of  this  Act" 

"Sec  11.  Any  county,  city  or  town  that  de- 
sires to  place  its  outstanding  indebtedness,  un- 
der the  provisions  of  this  Act,  may  do  so  by 
funding  the  same,  and  issuing  new  bonds  in  lieu 
of  the  present  ones,  upon  such  terms  and  bear- 
ing such  interest,  with  such  length  of  time  to  [296 J 
run,  as  may  be  agreed  upon  between  the  coun-f 
ty,  city  or  town  and  the  holders  of  its  bonds; 
Provided,  however.  That  the  contract  for  fund- 
ing, with  the  terms  of  the  same,  shall  be  as-, 
sented  to  by  a  majority  of  the  qualified  voters 
of  such  county,  city  or  town,  at  a  general  or 
special  election  held  therefor,  and  at  least  thirty* 
days'  public  notice  of  the  same  shall  be  pub- 
lished in  every  paper  in  the  county,  city  or 
town;  and  when  there  are  none,  then  by  four 
printed  handbills  put  up  in  the  most  public 
places  in  every  voting  precinct  in  such  county, 
citv  or  town. 

Other  sections  make  special  provision  for  the 
assessment  and  collection  of  taxes  to  pay  the 
principal  and  interest  of  all  bonds  registered  in 
accordance  with  the  Act. 

On  the  16th  of  July,  1872,  after  this  Act  went 
into  effect,  the  City,  for  the  purpose  of  raising 
money  to  pay  its  interest  -bearing  debts  and  the 
expenses  of  its  government,  caused  to  be  exe- 
cuted by  its  proper  officers  and  sealed  with  its 
corporate  seal,  twentv-one  bonds,  payable  to 
bearer  on  the  first  of  January,  1887,  for  $1,000 
each,  with  coupons  attached  for  semi-annual 
interest  at  the  rate  of  ten  per  cent  per  annum. 
These  bonds  contained  recitals  that  they  were 
issued  under  the  authority  of  the  charter  and 
the  Ordinance  of  January  8, 1807.  Although  not 
actually  executed  until  July  16,  1872,  the  City, 
"  For  the  purpose  of  evading  the  provisions  of 
said  registration  law,  and  with  the  intent  to 
make  it  falsely  appear  that  said  bonds  were  not 
subject  to  the  requirements  of  said  law,  caused 
said  bonds  to  be  antedated  as  of  the  first  day  of 
January,  1872,  and  caused  it  to  be  falsely  stated 
in  them  that  they  were  signed,  countersigned, 
and  sealed  on  the  day  last  named."  The  bonds 
thus  executed  were,  without  being  registered, 
placed  by  the  fund  commissioner  in  the  hands 
of  a  respectable  stock  and  bond  broker  in  St. 
Louis,  to  sell  for  the  account  of  the  City.  On 
the  25th  August,  1873,  the  broker  and  agent 
sold  and  delivered  to  the  plaintiff  below,  now 
the  defendant  in  error,  ten  of  the  bonds  at  ninety 
per  cent  of  their  face  value,  and  on  the  first  of 
September  nine  more  at  the  same  rate.  On  the 
24th  of  June  he  sold  to  Lewis  Dorsheimer  one 
bond,  and  on  the  24th  of  February,  1874,  an- 
other to  John  F.  Gibbons.at  the  same  price.  The 
price  was  in  each  case  paid  to  the  broker  in 
money,  the  purchasers  all  the  time  being  igno-  [297] 
rant  of  the  fact  that  the  bonds  were  actually  ex- 
ecuted after  the  registration  law  went  into  ef- 
fect, or  that  the  recitals  were  not  in  all  respects 
true.    They  bought  the  bonds,  and  paid  for 
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them  in  good  faith,  believing  them  to  be  what  on 
their  face  they  purported  to  be,  and  obligatory 
on  the  City.  The  broker,  with  the  assent  of  the 
fund  commissioner,  retained  from  the  money  re- 
alized on  the  sales  five  per  cent  on  the  par  value 
of  the  bonds  sold,  for  his  services,  and  paid  the 
residue  to  the  commissioner,  who,  with  the 
sanction  of  the  city  council,  used  part  in  the  pay- 
ment and  redemption  of  matured  bonds,  cou- 
pons, and  warrants  of  the  City,  and  handed  over 
the  rest  to  the  city  treasurer.  The  fund  com- 
missioner reported  the  sales  of  the  bonds  to  the 
city  council,  and  charged  himself  with  a  sum 
equal  to  eighty-five  per  cent  of  the  par  value 
as  the  sum  realized  by  him,  making  do  mention 
of  the  amount  retained  by  the  broker  for  serv- 
ices. His  accounts  were  examined  and  ap- 
proved by  the  city  council,  and  the  bonds,  cou- 
pons and  warrants  taken  up  by  his  payments 
were  destroyed.  The  interest  on  the  bonds  thus 
sold  was  met  in  full  by  the  City  as  it  matured 
until  January  1, 1870,  when  only  forty  per  cent 
was  paid,  and  on  the  first  of  July  of  that  year 
the  City  declared  its  purpose  not  to  pay  either 
principal  or  interest,  claiming  that  the  bonds 
were  invalid  because  not  registered. 

The  bonds  bought  by  Dorsheimer  and  Gib- 
bons have  been  transferred  to  the  plaintiff.  And 
after  the  City  repudiated  its  obligation,  the 
plaintiff  offered  to  return  the  whole  twenty-one 
bonds,  and  demanded  the  repayment  of  the  sev- 
eral sums  paid  for  them.  This  being  refused, 
the  present  suit  was  brought  to  recover  back  the 
money  so  paid;  and  upon  the  foregoing  facts 
the  court  gave  judgment  against  the  City  for 
$18,900,  and  interest  at  the  rate  of  six  per  cent 
per  annum  from  the  time  the  payment  of  the 
interest  on  the  bonds  was  stopped.  To  reverse 
that  judgment,  the  City  brought  the  case  to  this 
court,  and  the  error  assigned  is  that  the  facts 
found  are  not  sufficient  to  support  the  judg- 
ment. 

That  the  bonds  in  question  are  invalid,  is  con- 
ceded. Such  is  the  effect  of  AnVumy  v.  Jasper 
Co.,  101 U.  8.,  698  [XXV.,1005],  decided  at  the 
last  Term.  It  is  equally  true  that  the  legal  effect 
of  the  transactions  by  which  the  plaintiff  and 
his  assignors  got  possession  of  the  bonds  was  a 
borrowing  by  the  City  of  the  money  paid  for 
what  was  supposed  to  be  a  purchase  of  the 
bonds.  As  the  broker  through  whom  the  busi- 
ness was  done  was'  the  agent  of  the  City  and  act- 
ing as  such,  the  case,  so  far  as  the  City  is  con- 
cerned, is  the  same  as  though  the  money  had 
been  paid  directly  into  the  city  treasury  and  the 
bonds  given  back  in  exchange.  The  fact  that 
the  purchasers  did  not  know  for  whom  the 
broker  was  acting  is,  for  all  the  purposes  of  the 
present  inquiry,  immaterial.  They  believed  they 
were  buying  valid  bonds  which  had  been  nego- 
tiated and  were  on  the  market,  when  in  reality 
they  were  loaning  money  to  the  City,  and  got 
no  bonds.  The  City  was  in  the  market  as  a  bor- 
rower, and  received  the  money  in  that  character, 
notwithstanding  the  transaction  assumed  the 
form  of  a  sale  of  its  securities. 

The  City,  by  putting  the  bonds  out  with  a 
f»l*s  date,  represented  that  they  were  valid  with- 
out registry.  The  bonds  were  bought  and  the 
price  paid  under  the  belief,  brought  about  by 
the  conduct  of  the  City,  that  they  had  been 
pot  out  and  had  become  valid  commercial  secu- 
rities before  the  registry  law  went  into  effect.  It 
See  12  Otto. 


would  certainly  be  wrong  to  permit  the  City  to 
repudiate  the  bonds  and  Keep  the  money  bor- 
rowed on  their  credit.  The  City  could  lawfully 
borrow.  The  objection  goes  only  to  the  way  ft 
was  done.  As  the  purchasers  were  kept  in  igno- 
rance of  the  facts  which  made  the  bonds  invalid, 
they  did  not  knowingly  make  themselves  parties 
to  any  illegal  transaction.  They  bought  the 
bonds  in  open  market,  where  they  had  been  put 
by  the  City,  in  the  possession  of  one  clothed  with 
apparent  authority  to  sell.  The  only  party  that 
has  done  any  wrong  is  the  City. 

In  Motes  v.  Macferlan,  2  Burr.,  .006,  it  is 
stated  as  a  rule  of  the  common  law,  that  an  ac-  ,-2001 
tion  "lies  for  money  paid  by  mistake,  or  upon 
a  consideration  which  happens  to  fail,  or  for 
money  got  through  imposition."  The  present  ac- 
tion can  be  sustained  on  either  of  these  grounds. 
The  money  was  paid  for  bonds  apparently  well 
executed,  when  in  fact  they  were  not,  because  of 
the  false  date  they  bore.  This  was  clearly  money 
paid  by  mistake.  The  consideration  on  which 
the  payment  was  made  has  failed,  because  the 
bonds  were  not,  in  fact,  valid  obligations  of  the 
City.  And  the  money  was  got  through  imposi- 
tion, because  the  City,  with  intent  to  deceive, 
pretended  that  the  false  date  the  bonds  bore  was 
the  true  one.  While,  therefore,  the  bonds  can- 
not be  enforced,  because  defectively  executed, 
the  money  paid  for  them  may  be  recovered 
back.  As  we  took  occasion  to  say  in  Marsh  v. 
Fulton  Co.,  10  Wall.,  878  [77U.S.,  XIX.,  1040], 
"The  obligation  to  do  justice  rests  upon  all  per- 
sons, natural  or  artificial,  and  if  a  county  obtains 
the  money  or  property  of  others  without  author- 
ity, the  law,  independent  of  any  statute,  will 
compel  restitution  or  compensation." 

It  is  argued,  however,  that,  as  the  City  was 
only  authorized  by  law  to  borrow  money  at  a 
rate  of  interest  not  exceeding  ten  per  cent  per 
annum,  the  money  cannot  be  recovered  back, 
because  a  sale  of  the  bonds  involved  an  obliga- 
tion to  pay  interest  beyond  the  limited  rate,  and 
the  borrowing  was,  therefore,  ultra  vires.  There 
was  no  actual  sale  of  bonds,  because  there  were 
no  valid  bonds  to  sell.  There  was  no  express 
contract  of  borrowing  and  lending,  and  conse- 
quently no  express  contract  to  pay  any  rate  of 
interest  at  all.  The  only  contract  actually  en- 
tered into  is  the  one  the  law  implies  from  what 
was  done,  to  wit:  that  the  City  would,  on  de- 
mand, return  the  money  paid  to  it  by  mistake, 
and,  as  the  money  was  gotten  under  a  form  of 
obligation  which  was  apparently  good,  that  in- 
terest should  be  paid  at  the  legal  rate  from  the 
time  the  obligation  was  denied.  That  contract 
the  plaintiffs  seek  to  enforce  in  this  action,  and 
no  other. 

Again;  it  was  contended  that,  as  the  money 
in  this  case  was  borrowed  to  take  up  bonded 
indebtedness,  the  transaction  was  ultra  vires, 
because  the  effect  of  the  11th  section  of  the  Act 
of  1872  was  to  repeal  all  earlier  laws  authorizing 
the  borrowing  of  money  for  such  purposes.  We  [300] 
do  not  so  understand  that  section.  The  old 
power  to  borrow,  which  the  charter  gave,  was 
left  unimpaired,  but,  under  this  new  provision, 
registered  bonds  might  be  issued  in  place  of  old 
ones,  if  the  City  and  the  holders  of  the  old  bonds 
could  agree  on  terms  and  the  people  gave  their 
assent.  In  tills  way  the  holders  of  old  bonds 
might  avail  themselves  of  the  special  tax  which 
the  Law  of  1872  required  should  be  levied  to 
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meet  the  obligation  of  all  registered  bonds; 
but  the  City  was  not  prevented  from  borrowing 
money  to  pay  old  bonds  if  it  saw  fit  to  do  so.  or 
if  it  could  not  agree  on  the  terms  of  exchange. 

The  judgment  below  was  right  and  it  is,  con- 
sequently, affirmed. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Clted-107  U.  S.,  385, 575. 


1DDISON  C.  FLETCHER,  Appt., 
v. 

MARSHALL  B.  BLAiCE. 
131  US  exevii  Appx 

Fletcher's  patent  for  an  improvement  In  revenue 
stamps  Is  not  infringed  by  the  stamps  used  by  tho 


government. 
Argued  Nov. 


[No.  G85.] 
mn.      Derided  Dec.  6,  JSSO. 


APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Treadwell  Cleveland  and  Jo- 
seph H.  Choate,  for  appellant. 

Mr.  8.  F.  Phillips,  Sulieitor-Oen.,  tor  ap- 
pellee : 

I.  There  was  no  infringement. 

II.  Patents  for  inventions  do  not  exclude  the 
United  States  from  the  use  of  the  thing  pro- 
tected, because  the  United  States  is  not  named 
In  the  patent  law  as  being  excluded. 

R.  8.,  sec.  4884 ;  U.  8.  v.  Herron,  20  Wall., 
251  (87  U.  8.,  XXII.,  275) ;  Levis  v.  U.  S.,  92 
U.  S.,  618  (XXIII.,  513) ;  see,  Green  v.  U.  8.,  9 
Wall.,  655  (70  U.  8..XIX.,  806);  Walker  v.  Con- 
crete, 1  Carp.  Pat.  Cas.,  856  ;  Feather  v.  Queen, 
6  Best  &  8.,  257  ;  Dixon  v.  Small  Arms  Co.,  L. 
R..  10  Q.  B.,  180. 

It  is  admitted  that  TJ.  8.  v.  Burnt,  12  Wall., 
246  (79  U.  8.,  XX.,  888),  is  to  the  contrary  ;  but 
as  this  was  not  argued  there,  it  may  not  be  im- 
proper, in  view  of  the  late  English  cases  above 
cited,  to  bring  it  again  to  the  attention  of  the 
court. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  a  decree  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  dismissing  a  bill  in  equity, 
based  upon  an  alleged  infringement  of  letters 
patent  Issued  to  the  plaintiff  in  error  on  the  8th 
of  June,  1869,  for  an  improvement  in  stamps 
used  for  revenue  and  other  purposes. 

At  the  time  of  such  alleged  infringement,  the 
defendant  was  a  Collector  of  Internal  Revenue. 
The  revenue  stamps,  the  sale  and  use  of  which 
by  him  constitutes  the  basis  of  the  claim  herein 
for  damages,  were  sold  and  used  in  pursuance  of 
directions  by  the  Commissioner  of  Internal  Rev- 
enue, and  in  discharge  of  defendant's  duties  as 
such  collector,  and  for  no  other  purpose.  The 
action  is  further  defended  upon  the  ground  that 
the  stamps  so  sold  and  used  by  the  defendant, 
known  as  "  tax  paid  special  stamps,"  "  rectified 
spirit  stamps,"  and  "  wholesale  liquor  dealers' 
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stamps,"  were  not  constructed  in  accordance 
with  the  specifications,  claims  and  drawings  of 
the  letters  patent;  that  there  has  beer  no  in- 
fringement upon  any  right  or  privilege  secured 
to  plaintiff  by  his  letters  patent ;  and,  lastly, 
that  the  alleged  imorovement  was  neither  use- 
ful nor  valuable. 

The  Solicitor-Generai,  in  both  his  oral  and 
printed  arguments,  claims  that,  although  the 
grant  to  the  patentee,  his  heirs  and  assigns,  was 
of  an  exclusive  right  for  a  prescribed  term  to 
make,  use  and  vend  his  invention  or  discovery, 
the  United  States  are  at  liberty  to  use  the  thiug 
protected  without  making  compensation  to  the 
patentee.  This,  upon  the  ground  that  the  gov- 
ernment is  not  named  in  the  patent  law  as  be- 
ing excluded  from  using  the  invention  or  dis- 
covery which  may  be  patented.  To  support  that 
position,  reference  is  made  to  several  adjudged 
cases  in  the  English  courts :  Feather  v.  Queen, 
6  Best  &  S.,  257;  Walker  v.  Congrcve,  1  Carp. 
Pat.  Cas.,  356,  and  Dixon  v.  Small  Arms  Co.. 
L.  R. ,  10  B. ,  130.  In  view  of  those  decisions, 
we  arc  invited,  notwithstanding  what  was  said 
in  Burns  v.  U.  8.,  12  Wall.,  240  J79  U.  8.,  XX., 
388],  repeated  in  Gimmeyerv.  Beaton,  94  U.  S., 
235  [XXIV.,  75],  to  re-examine  the  question  as 
to  the  right  of  the  United  States,  without  the 
consent  of  the  patentee  and  without  making 
compensation,  to  use  in  the  public  business  any 
invention  or  discovery  for  which  letters  patent 
may  have  been  issued. 

It  has  also  been  suggested  that,  since  the  Col- 
lector, in  using  the  stamps  in  question,  acted  in 
accordance  with  orders  of  his  superior  officers, 
be  can  in  no  event  be  held  individually  liable  to 
the  plaintiff,  and  that  the  claim  of  the  latter,  if 
any  he  has,  should  be  asserted  directly  against 
the  United  States. 

We  deem  it  unnecessary  to  pass  upon  either 
of  the  foregoing  propositions,  because  we  arc 
all  of  opinion,  passing  by  all  other  questions  in 
the  case,  that  the  stamps  used  by  the  Collector 
are  not  included  in  the  patent  of  the  plaintiff. 

That  which  plaintiff  claimed  and  desired  to  be 
secured  was  described  in  the  schedule,  referred 
to  in  the  letters  patent,  as  "A  postage  or  reve- 
nue stamp  having  a  portion  of  its  surface  com- 
posed of  thin  or  fragile  paper,  or  other  suitable 
material,  loosely  attached,  and  on  which  a  portion 
of  the  design  or  other  matter  is  printed,  substan- 
tially as  and  for  the  purposes  set  forth."  Re- 
ferring to  the  descriptive  portion  of  the  sched- 
ule, the  invention  is  declared  to  consist  "  In  pro- 
viding the  stamp  with  a  flap  or  flaps  covering 
a  portion  of  its  face,  and  arranging  the  requisite 
design  or  printed  matter  on  such  stamp  to  ex- 
tend over  die  flap  or  flaps  and  remaining  or  un- 
covered portion  of  said  face  or  body  of  the 
stamp.  By  this  application  of  my  invention  as 
applied  to  an  adhesive  stamp,  whether  for  inter- 
nal or  other  purposes,  said  stamp  may  be  can- 
celed by  tearing  off  the  flap  or  flap,  which  if 
necessary  may  be  preserved  as  evidence  of  the 
cancellation  ;  or  wnere  not  required  to  be  pre- 
served, the  flap  or  flaps  may  either  be  torn  off 
and  thrown  away  or  be  so  mutilated  by  the  act 
of  canceling  as  heretofore  practiced  on  postage 
stamps  (which,  and  other  adhesive  stamps,  my 
invention  is  equally  applicable  to),  as  that  it 
will  be  impossible  to  use  the  same  stamp  oyer 
again  without  detection  of  the  fraud." 

Upon  comparing  the  stamp,  as  thus  described, 
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-with  the  stamp  used  by  the  defendant,  we  are 
satisfied  that  the  latter  is  not  covered  by  the 
plaintiff's  patent.  It  is  a  different  article  alto- 
gether from  that  described  in  the  specifications 
and  claim  of  the  plaintiff.  The  stamp  used  by 
the  government  is  composed  of  one  continuous 
piece  of  paper,  of  uniform  thickness,  upon  the 
face  of  which  is  certain  printed  or  engraved 
matter,  with  blanks,  in  which  are  inserted  at  the 
appropriate  time,  certain  figures  and  names  re- 
quired by  law  to  appear  upon  revenue  stamps. 
No  separate  paper  is  attached,  loosely  or  other- 
wise, to  the  face  of  that  stamp.  Upon  the  back 
of  the  body  of  the  government  stamp,  attached 
to  its  outside  edges,  is  a  slip  of  red  blank  paper, 
of  less  width  than  the  stamp.  When  the  stamp 
is  pasted  upon  the  barrel,  that  portion  of  it  im- 
mediately over  the  red  slip  does  not  adhere  to 
the  barrel.  It  is  protected  from  the  paste  on  the 
barrel  by  the  intervening  red  slip,  so  that  when 
*.he  portion  thus  protected  is  cut  or  torn  out  for 
preservation  or  for  any  other  purpose,  the  slip 
underneath,  with  the  remaining  portion  of  the 
:*Lamp,  adneres  to  the  barrel.  An  essential  char- 
acteristic of  plaintiff's  stamp  is  a  flap,  originally 
.1  distinct  piece  of  paper,  but  when  used,  to  be 
loosely  attached  to  the  face  of  the  body  of  the 
stamp.  A  further  characteristic  is,  that,  upon  the 
piece  thus  loosely  attached  must  appear  a  por- 
tion of  the  vignette,  design  or  printed  matter  re 
quired  to  be  engraved  or  printed  on  the  face  of 
revenue  stamps.  The  government  stamp  has 
no  such  characteristics.  It  is,  as  we  have  said, 
one  continuous  paper,  containing  upon  it  the 
required  printed  matter,  with  no  flap  loosely  at- 
tached to  its  face,  which  may  be  subsequently 
torn  off.  Neither  the  red  slip  of  unprintcd  pa- 
per across  the  back  of  the  government  stamp, 
and  which  adheres  to  the  barrel,  nor  that  por- 
tion of  the  stamp  which  docs  not  adhere  to  the 
barrel,  answers  the  same  purposes  as  the  flap  of 
plaintiff's  stamp.  The  present  claim  by  the 
plaintiff  is,  manifestly,  broader  than  his  claim 
and  specifications,  as  set  out  in  the  schedule  to 
his  letteis  patent.  We  concur  with  the  court 
below  in  the  opinion  that  the  whisky  stamp  is 
a  modification  of  the  inventor's  idea,  that  hnd 
not  occurred  to  him  when  he  drew  his  specifica- 
tions, which  were  so  limited  in  their  terms  as 
not  to  include  the  stamps  used  by  the  govern- 
ment. It  !s  clearly,  not  a  mere  colorable  con- 
trivance or  imitation  for  evading  that  which 
had  been  done  before. 
Decree  affirmed. 

True  copy:  Test. 

Junes  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 


[214]  THE  STEAMSHIP  BENEFACTOR,  HER 
ENGINE,  ETC.,  New  York  and  Wil- 
mington Steamship  Company,  Claimant. 
Appt., 

v. 

WILLIAM  H  MOUNT,  SUN  MUTUAL  IN- 
SURANCE COMPANY,  UNION  MUTUAL 
INSURANCE  COMPANY  et  al. 
(See  8.  C, "  The  Benefactor,"  12  Otto,  214-218.) 
Sailing  rule*— appeal  in  admiralty  came. 

1.  Where  two  vessels,  a  steamer  and  a  schooner, 
See  12  Otto. 


are  sailing  on  courses  whioh  cross  each  other,  so  as 
to  "Involve  a  risk  of  collision,  It  is  the  imperative 
duty  of  the  steamer  to  keep  out  of  the  way,  and  of 
the  schooner  not  to  embarrass  the  steamer  by  any 
change  of  course. 

2.  On  an  appeal  in  admiralty  cases,  this  court  can 
only  pass  on  such  rulings  of  the  court  below  as 
might  properly  be  put  into  a  bill  of  exceptions  on 
the  trial  of  an  action  at  law,  and  tho  findings  of  fact 
sent  up  with  tiie  record  are  conclusive. 

[No.  65.] 

Argued  Nov.  12,  1880.    Decided  Dee.  6,  1880. 

APPEAL  from  the  Circuit  Court  of  the  United 
Suites  for  the  Eastern  District  of  New  York. 
The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  New  York,  by  the  appellees,  to  recover 
for  the  loss  of  a  certain  schooner,  caused  by  a 
collision.  A  decree  was  entered  in  favor  of  the 
libelants  by  the  district  court,  which  having 
l>een  affirmed  by  the  circuit  court  upon  appeal, 
the  claimant  appealed  to  this  court. 

See  A".  Y.  &  W,  Stcam&ip  Co.  v.  Mount  etal., 
pott,  between  the  same  parties  for  another  case 
growing  out  of  the  same  collision;  also  for  a 
modification  of  this  decision. 

The  circuit  court  in  affirming  the  decree  of 
the  district  court  found  the  following  facts  and 
conclusions  of  law: 

Finding*  of  Fact. 

1.  The  collision  between  the  Steamship  Ben- 
efactor and  the  Schooner  Susan  E.  Wright,  in 
controversy  in  this  suit,  took  place  a  little  after 
ten  o'clock"  in  the  forenoon  of  the  26th  day  of 
February,  1875,  off  Squan  Beach,  New  Jersey, 
and  about  three  miles  distant  therefrom. 

2.  The  weather  at  and  prior  to  the  time  of 
the  collision  was  fine  and  clear,  the  wind  about 
west-northwest  and  strong;  the  steamship  was  [215] 
bound  from  New  York  to  Wilmington,  and  the 
schooner  from  Matanzas  to  New  York. 

8.  The  steamship  was  observed  by  those  in 
charge  of  the  schooner  when  six  or  seven  miles 
distant  therefrom,  and  from  twenty  to  thirty 
minutes  before  the  collision.  At  that  time  the 
steamship  bore  a  point  or  two  off  the  starboard 
bow  of  the  schooner.  The  schooner  was  close- 
hauled,  sailing  on  a  course  about  north  by  west, 
at  the  rate  of  about  eight  miles  an  hour.  The 
steamship  was  proceeding  on  a  course  about 
south-southwest  at  the  rate  of  about  ten  miles 
an  hour,  with  her  sails  set  and  the  wind  free, 
and  making  much  leeway. 

4.  At  this  time  the  courses  of  the  two  vessels 
were  such  as  to  cross  each  other,  if  continued, 
and  such  as  to  bring  the  two  vessels  either  to- 
gether or  into  close  proximity  to  each  other,  and 
the  two  vessels  were  proceeding  in  such  direc- 
tions as  to  involve  risk  of  collision. 

5.  On  the  windward  side  of  the  two  vessels, 
and  about  three  miles  distant  therefrom,  was 
the  New  Jersey  shore,  trending  at  that  point 
about  north  by  east  and  south  by  west,  and  on 
the  leeward  side  was  the  open  ocean,  without  any 
obstruction  to  safe  navigation.  There  wa«  noth- 
ing to  prevent  the  steamship  from  seasonably 


NOTB.-CoUteio»i ;  vessel  overtaking  another.  Sen 
note  to  The  Abbotaford  v.  Johnson,  98  U.  8.,  XXV., 
168. 

Rights  of  steam  and  tailing  vettelt  with  reference  to 
each  other  and  in  patting  and  meeting.   See  note  to 
St.  John  v.  Paine,  61  U.  8.  (10  How.),  667. 
Rule*  for  avoiding  collitkm ;  steamer  meeting  steam - 
Williamson  V.  Barrett,  M  C.  8.  03 
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changing  her  course  so  as  to  pass  either  to  wind- 
ward or  to  leeward  of  the  schooner  and  give 
her  a  wide  berth. 

6.  From  the  time  when  the  steamship  was 
observed,  as  above  stated,  she  was  watched 
by  those  in  charge  of  the  schooner,  and  the 
schooner  was  kept  close-hauled  upon  her  course. 
The  steamship  was  also  kept  upon  her  course, 
without  slacking  speed  or  stopping,  until  the 
vessels  were  only  a  few  lengths  apart  and  a  col- 
lision was  imminent,  when  the  peak  of  her 
mainsail  was  lowered,  her  engines  slowed  and 
stopped,  and  an  effort  made  to  pass  to  leeward 
of  the  schooner,  but  without  success. 

7.  After  the  steamship  was  within  a  few 
lengths  of  the  schooner,  and  a  collision  was  im- 
minent, the  captain  of  the  schooner  attempted 
to  avoid  the  impending  collision  or  lessen  its 
force,  by  porting  the  helm  of  the  schooner,  but 
after  putting  the  schooner's  wheel  only  about 

[SIS]  two  spokes  to  port,  he  was  driven  away  there- 
from by  the  nearer  and  dangerous  approach  of 
the  steamship  which  struck  the  schooner  on 
her  starboard  quarter,  in  consequence  of  which 
the  schooner  sank  almost  immediately,  with  her 
valuable  cargo. 

8.  The  schooner  kept  her  course  until  the 
steamship  was  in  close  proximity,  and  the  col- 
lision was  imminent,  and  if  there  was  any 
change  in  the  schooner's  course  after  that,  and 
before  the  collision  actually  took  place,  it  was 
very  slight,  had  no  effect  in  producing  the  col- 
lision, and  was  made  in  extremis. 

8.  At  the  time  of  the  collision  the  schooner 
was  of  the  value  of  $17,850,  the  cargo  was  of 
the  value  of  $85,046.58;  and  both  the  vessel  and 
cargo,  by  reason  of  the  collision,  became  a  total 
loss.  The  amount  of  damage  sustained  by 
William  H.  Mount,  by  reason  of  loss  of  and  in- 

Jury  to  his  personal  effects  by  the  collision,  was 
II  ,288.85.  The  net  freight  loss  by  reason  of  the 
collision  was  $1,928. 14.  The  amount  of  damages 
sustained  by  William  Hirst,  Charles  Lukens  and 
John  Collins,  by  reason  of  the  loss  of  and  in- 
jury to  their  personal  effects,  by  reason  of  the 
collision,  was  $244,  $165  and  $182.15,  respect- 
ively. 

Conclusions  of  Lam. 

1.  Upon  the  steamship  and  schooner  discov- 
ering each  other  proceeding  in  such  directions 
as  to  involve  risk  of  collision,  as  stated  in  the 
foregoing  findings  of  fact,  it  was  the  right  and 
duty  of  the  schooner  to  keep  her  course,  and 
the  duty  of  the  steamship  to  keep  out  of  the 
way  of  the  schooner,  and  the  steamship  was  in 
fault  in  failing  to  perform  that  duty. 

2.  It  was  also  the  duty  of  the  steamship  un- 
der the  circumstances  stated,  to  pursue  a  course 
which  should  not  needlessly  put  the  schooner 
in  imminent  peril,  and  the  steamship  was  in 
fault  in  failing  to  perform  that  duty. 

8.  It  was  the  duty  of  the  steamship,  before 
the  time  when  she  did  so,  to  slacken  her  speed 
or  stop,  and  the  steamship  w&s  in  fault  in  fail- 
ing to  perform  that  duty. 

4.  If  when  a  collision  had  become  imminent 
by  reason  of  the  fault  of  the  steamship,  any 
error  was  committed  in  extremis  by  those  in 
charge  of  the  schooner,  the  schooner  is  not  re- 

217]    sponsible  therefor. 

5.  The  steamship  had  no  right,  under  the 
drcumsUrces  stated,  needlessly  to  place  herself 
in  Bivh  close  proximity  to  the  schooner,  that 
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the  error  of  a  moment  would  bring  destruction. 

6.  The  collision  was  occasioned  by  the  fault 
of  the  steamship,  and  the  steamship  should  V 
condemned  therefor. 

7.  The  decree  of  the  district  court  was  right 
and  should  be  affirmed  with  costs. 

No  exception  to  the  admission  or  rejection  of 
evidence  was  taken  by  either  party,  at  the  trial 
in  the  circuit  court,  nor  was  any  ruling  of  the 
circuit  court  excepted  to  at  the  time.  After  the 
final  decree,  the  proctors  for  the  claimants  filed 
a  paper  designated  "  Proposed  Bill  of  Excep- 
tions," in  the  office  of  the  clerk  of  the  court. 

To  test  the  questions  relating  to  the  proper 

f>rocedure  to  be  adopted  in  such  cases  the 
earned  Justice  who  tried  the  cause  below  set- 
tled and  signed  the  so-called  exceptions,  and  the 
claimants  of  The  Benefactor  brought  the  whole 
record  to  this  court  by  appeal. 

Messrs.  C.  Van  Santvoord  and  Edward  L» 
Owen,  for  appellant. 

Messrs.  Evarts,  Southmayd  &  Choate. 
R.  D.  Benedict,  W.  R.  Beebe  and  F.  A.  Wil- 
cox, for  appellees. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

Upon  the  facts  as  found,  the  judgment  below 
was  clearly  right.  The  vessels  were  on  the 
ocean,  and  there  was  nothing  to  interfere  with 
their  navigation.  The  weather  was  clear  and 
fine,  and  toe  time  about  ten  o'clock  in  the  fore- 
noon. The  schooner  saw  the  steamer  when  six 
or  seven  miles  away,  and  from  that  time  steadily 
kept  her  course  until  the  collision  was  immi- 
nent. While  there  is  no  special  finding  that  the 
steamer  saw  the  schooner,  it  would  have  been 
a  gross  fault  on  her  part  if  she  did  not;  and 
both  in  the  answer  and  in  the  requests  for  find- 
ing presented  to  the  court  below  it  is  stated 
that  the  schooner  was  seen  when  three  miles  off. 
From  that  time  until  the  collision  the  vessels 
were  sailing  on  courses  which  crossed  each 
other,  so  as  to  involve  a  risk  of  collision.  Un- 
der these  circumstances  it  was  the  imperative 
duty  of  the  steamer  to  keep  out  of  the  way,  and 
of  the  schooner  not  to  embarrass  the  steamer 
by  any  change  of  course.  The  schooner,  mind- 
ful of  her  duty,  did  hold  her  course,  but  the 
steamer  did  not  avoid  a  collision. 

The  theory  of  the  steamer  seems  to  have  been 
that,  as  the  schooner  was  bound  for  New  York, 
she  should  have  steered  more  to  the  eastward 
than  she  did,  and  that  the  steamer  had  the  right 
to  assume  she  would  do  so,  and  act  accord- 
ingly. This  is  clearly  wrong.  The  steamer  was 
bound  to  govern  herself  by  what  the  schooner 
actually  did,  not  by  what  might  have  been  done. 
When  more  than  six  miles  from  the  steamer, 
and  from  twenty  to  thirty  minutes  before  the 
collision,  the  schooner  was  close-hauled,  and  on  19 1  r  i 
a  course  which  she  held  steadily  all  the  time.  ' 
At  that  distance  from  the  steamer  she  had  the 
right  to  choose  her  own  way  of  getting  to  her 
port  of  destination,  and  the  steamer  could  not 
require  her  to  change  it.  As  the  responsibility 
of  avoiding  the  collision  was  on  the  steamer,  it 
was  a  fault  in  her  to  get  so  close  that  a  slight 
change  in  the  course  of  the  schooner,  in  the 
midst  of  what  seemed  to  be  imminent  peril, 
would  bring  the  vessels  together.  It  is  clear  to 
us  that  those  on  board  the  steamer  were  de- 
ceived as  to  the  movements  of  the  schooner  by 
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the  leeway  they  themselves  were  making,  and 
that  they  expected  to  pass  to  the  windward, 
when  they  should  have  shaped  their  course  to 
go  to  the  leeward. 

The  only  remaining  questions  are  those 
which  arise  on  the  bill  of  exceptions.  In  the 
case  of  The  Abbotsford,  98  U.  8.,  440  [XXV.. 
168],  we  decided  that  on  an  appeal  we  could 
only  pass  on  such  rulings  of  the  court  below 
as  might  properly  be  put  into  a  bill  of  excep- 
tions on  the  trial  of  an  action  at  law,  and  that 
the  findings  of  fact  sent  up  with  the  record 
were  conclusive  here.  If  there  arc  errors  in 
these  findings,  they  can  only  be  corrected  at  the 
proper  time  and  in  the  proper  way  by  the  court 
below.  We  are  no  longer  required  to  weigh 
evidence.  On  an  appeal,  the  findings  have  all 
the  effect  of  the  verdict  of  a  jury  in  actions  at 
law.  This  must  be  accepted  as  our  final  con- 
clusion as  to  the  effect  of  the  Act  of  1875,  18 
Siat.  at  L.,  815,  in  this  particular. 

The  bill  of  exceptions  in  this  case  contains 
all  the  evidence,  and  a  request  made  of  the 
court  by  the  appellant  to  find  the  facts  in  a  cer- 
tain way.  From  this  request  it  appears  that  the 
only  material  controversy  about  the  facts  was 
as  to  whether  the  schooner  negligently  changed 
her  course  so  as  to  cross  the  bows  of  the  steamer 
and  bring  on  the  collision.  The  court,  after 
considering  the  evidence,  which  was  to  some 
extent  conflicting,  found  that  she  did  not.  This 
disposed  of  the  case  and  is  conclusive  on  us. 
All  the  exceptions  taken  have  their  foundation 
in  this  finding,  and  relate  to  questions  of  law 
which  would  have  arisen  if  that  had  been  the 
other  way.  As  we  cannot  disturb  the  finding, 
we  cannot  consider  the  exceptions.  It  follows 
that  the  judgment  must  be  affirmed,  and  it  is 
consequently  to  ordered. 

True  copy.  Test: 

Junes  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 
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A.  J.  HENTIG,  Appt, 
«. 

H.  J.  PAGE,  Receiver,  etc.,  and  B.  F. 
SIMPSON,  U.  8.  Makbhat,  for  the  Dib. 
triot  or  Kansas. 

(See  8.  C,  12  Otto,  2UWB2.) 

Final  decree. 

Where  a  receiver  of  the  rents  and  profits  of  prop, 
erty  is  appointed  in  a  foreclosure  action,  and  a  writ 
of  assistance  issued  to  put  him  in  possession,  an  or- 
der denying  a  motion  to  enjoin  the  execution  of  the 
writ,  is  not  a  final  decree  in  a  "case  of  equity", 
which  this  court  has  jurisdiction  to  review. 
[No.  519J 

Submitted  Not.  17,  1880.    Decided  Dec.  6,1880. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 
The  case  is  fully  stated  by  the  court. 


Xom— Powero  and  duties  of  receiver*.  See  not*  to 
Darfc  v.  Gray,  88  U.  8.,  TXT,,  447. 

See  12  Otto. 


Meters.  Alfred  Etxniaand  C.  A.  Sparry, 

for  appellant. 

Meters.  G.  C.  Clemens)  and  C.  M.  Foster . 
for  appellees. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

On  the  26th  day  of  October,  1877,  Mary  A. 
Smith,  administratrix  de  bonis  non  of  Julia  C. 
Wright,  filed  her  bill  in  the  Circuit  Court  for 
the  District  of  Kansas,  against  Daniel  M.  Ad- 
ams and  others,  to  foreclose  a  mortgage  made 
by  Adams  and  wife  on  certain  lands  in  Shaw- 
nee County,  Kansas.  On  the  8d  of  September, 
1878,  the  lands  covered  by  the  mortgage  were 
sold  by  the  treasurer  of  the  county  to  the  ap- 
pellant for  $64.92,  being  the  full  amount  of 
tax,  penalty  and  charges  due  on  the  land  for 
the  year  1877.  At  the  time  of  the  sale  there 
was  delivered  to  the  purchaser  a  certificate, 
which  set  forth  the  sale,  and  stated  that  he 
would  be  entitled  to  a  deed  for  the  land  on  the 
4th  of  September,  1881,  unless  redeemed  in  ac- 
cordance with  the  provisions  of  law  prior  to 
that  time.  On  ,the  8th  of  February,  1879, 
Hentig,  the  purchaser,  leased  the  premises  to 
C.  E.  and  W.  K.  Gillan  for  one  year  from  the 
first  of  March,  1879,  at  a  rent  of  $200,  and  put 
them  in  possession.  The  certificate  of  tax  sale 
was  recorded  November  18, 1878,  and  the  taxes 
of  1879,  amounting  to  $67.80,  were  paid  by 
Hentig,  March  10,  1879. 

On  the  4th  of  June,  1879,  the  court  having 
become  satisfied  that  the  property  was  made-  [2201 
quate  security  for  the  mortgage  debt,  and  that 
Adams,  the  debtor,  was  insolvent,  appointed 
H.  J.  Page  receiver  of  the  rents  and  profits  of 
the  property,  and  ordered  that  "  all  persons  in 
possession  of  such  premises,  whether  parties  to 
this  cause,  tenants  under  any  of  them,  or  per- 
sons who  have  come  into  possession  pending 
these  proceedings,"  yield  up  possession  to  the 
receiver  on  demand.  On  the  10th  of  July  the 
receiver  reported  to  the  court  that  he  found  the 
Gillans  in  possession,  who  refused  to  surrender, 
claiming  that  they  were  in  under  a  lease  from 
Hentig,  having  paid  $150  of  their  rent,  and 
owing  only  $50  more,  which  was  not  due.  The 
court  thereupon  issued  to  the  marshal  a  writ  of 
assistance,  directing  him  to  eject  from  the 
premises  the  persons  described  in  the  original 
order  appointing  the  receiver,  and  to  put  the 
receiver  in  possession.  On  the  12th  of  July, 
an  order  in  the  suit  was  entered  in  the  order- 
book,  directing  the  complainant  and  receiver  to 
show  cause  before  the  District  Judge,  at  his 
chambers,  on  the  18th,  why  the  writ  of  assist- 
ance should  not  be  revoked,  and  directing  that 
in  the  meantime  nothing  be  done  under  the 
writ.  At  the  time  named  the  appellant  was 
permitted  to  file  in  the  suit  what  was  denomi- 
nated a  substituted  petition.  This  petition  was 
addressed  to  the  "  Hon.  C.  G.  Foster,  one  of 
the  judges  of  the  court,"  and  set  forth  the 
claim  of  the  appellant  under  the  tax  title  with 
the  lease  to  the  Gillans,  and  concluded  as  fol- 
lows: "  Wherefore  your  petitioners  pray  that 
the  said  marshal  may  be  enjoined  from  further 
proceeding  in  the  execution  of  such  writ,  and 
that  upon  the  hearing,  said  writ  may  be  revoked 
by  an  order  of  this  court,  and  that  your  peti- 
tioner may  have  such  other  and  further  relief 
as  to  equity  may  seem  meet   And  as  in  duty 
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bound  will  ever  pray,"  etc.    This  petition  was 
thereupon  heard,  ana  an  order  entered  in  the 
order-book  as  follows : 
"Mart  A.SMrm,Admrx., etc, Complt., ) 

vs.  [  2055. 

Daniel  M.  Adams  et  al..  Defts.  ) 

At  Chambers,  July  18, 1879. 
Now  comes  the  complainant  and  receiver, 
H.  J.  Paige,  by  Q.  C.  Clemens,  their  solicitors, 
and  A.  J.  Hentig,  by  Hentig  &  Sperry,  her  so- 
licitors, and  thereupon  came  on  to  be  heard  the 
[2211   matter  °f  tue  petition  of  A.  J.  Hentig  to  en  join 
1      J  the  marshal  from  further  proceeding  in  the  ex- 
ecution of  the  writ  of  assistance  issued  herein 
to  put  said  receiver  into  possession  of  the  prop- 
erty described  in  the  bill  of  complaint  and  de- 
cree harein,  and  to  revoke  said  writ,  and  was 
argued  by  counsel;  on  consideration  whereof  it 
is  now  here  ordered  that  said  petition  be  and  is 
overruled  and  denied. 

From  this  order  and  ruling  said  A.  J.  Hen- 
tig prays  an  appeal  to  the  Supreme  Court  of 
the  United  States,  which  is  allowed,  and  the 
bond  in  appeal  fixed  at  $800,  to  act  as  a  super- 
sedeas." 

On  the  22d  of  July  the  required  bond  was 
given  and  the  appeal  perfected.  The  case  has 
been  submitted  under  the  20th  Rule,  but  the 
submission  was  accompanied  by  a  motion  of 
the  appellee  to  dismiss  for  want  of  jurisdic- 
tion. 

We  think  the  motion  to  dismiss  must  be 
granted.  The  order  appealed  from  is  not  a 
final  decree  in  a  "case  of  equity."  The  petition 
on  which  the  order  was  made  was  in  reality 
nothing  more  than  a  motion  in  the  original  suit 
by  the  appellant,  with  leave  of  the  court,  for  a 
recall  of  the  writ  of  assistance.  It  certainly  is 
not  a  bill  in  equity,  for  it  names  no  parties  de- 
fendant and  prays  no  process.  It  is  addressed 
to  one  of  the  Judges  of  the  court,  and  not  to 
the  Judges  nor  to  the  court;  and  the  appellees 
were  brought  in  on  a  rule  to  show  cause  in  the 
pending  suit,  and  not  by  an  original  writ.  Al- 
though the  Judge  in  rendering  his  decision  gave 
as  a  reason  for  refusing  to  grant  the  petition 
that  the  tax  certificate  alone,  before  the  expira- 
tion of  the  time  of  redemption,  vested  no  title 
in  the  purchaser,  the  order  as  made  settled  no 
such  question.  The  effect  of  what  was  done 
was  simply  to  leave  the  writ  of  assistance  in 
force.  The  rights  of  the  parties  were  not 
changed  in  any  particular.  The  appellant  was 
still  no  party  to  the  suit,  and  she  could  resist 
the  writ  as  well  after  the  order  as  before.  She 
did  not  by  her  petition  submit  herself  to  the  ju- 
risdiction of  the  court  in  the  cause.  Her  ap- 
plication was  in  the  nature  of  a  suggestion  to 
the  court  that  the  writ  had  been  improvidently 
issued,  and,  therefore,  should  be  withdrawn. 
8he  has  still  all  the  legal  and  equitable  remedies 
to  enforce  her  original  rights  that  she  ever  had. 
[222]  If  the  writ  would  not  justify  the  marshal  in 
putting  her  tenants  out  of  possession  when  it 
was  issued,  it  will  not  now.  If  she  could  by  a 
suit  in  equity  enjoin  the  execution  of  the  writ 
against  her  tenants  before  her  motion  was 
made,  she  could  afterwards. 

It  follows  that  the  appeal  must  be  dismissed; 
and  it  is  so  ordered. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court.  TJ.  8. 

MO 


WILLIAM  HERRYFORD  bt  al.,  Pif».  in  [235] 

Err., 

9. 

HENRY  H.  DAVIS,  Sheriff  of  Chariton 
County,  Suing  to  the  Use  of  the  Jackson 
and  Sharp  Company. 

(See  8.  C.,  "Hertford  v.  Dads, "  li  Otto,  286-247.) 

Letting  for  hire — conditional  sale — recording 
chattel  mortgage. 

L  In  every  bailment  or  letting  for  hire.  •  price  or 
compensation  for  the  hire  Is  essential.  The  amount 
may  not  be  stipulated,  but  the  contract  must  con- 
template payment  for  the  use  of  the  thing  let  or 
balled. 

2.  A  contract  between  a  manufacturer  of  cars  and 
a  railroad  company,  by  which  the  latter  was  bound 
to  pay  the  price  of  certain  cars  delivered  to  it  by 
the  former,  either  by  paying  its  notes  or  surrender- 
ing the  property  to  be  Bold  in  order  to  make  pay- 
ment, is  not  a  conditional  sale,  but  a  mortgage. 

3.  To  protect  the  cars  from  seizure  ana  sale  by 
virtue  of  executions  against  the  railroad  company, 
recording  the  contract  was  made  necessary  by  tho 
Statutes  of  Missouri  in  regard  to  recording  mort- 
gages of  chattels. 

[No.  79.1 

Argued  Nov.  S3,  1880.      Decided  Dec.  6,  1880. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Western  District  of  Missouri. 

The  case,  which  arose  in  the  court  below,  is 
fully  stated  by  the  court. 

Messrs.  Wm.  Herryford  and  James  TP.  Lewie, 
in  person. 

Messrs.  J.  W.  Noble  and  H.  S.  Green,  for 
plaintiffs  in  error: 

I.  The  transaction  was  not  a  loan,  as  pre- 
tended on  the  face  of  the  instrument ;  but,  to 
say  the  least,  a  conditional  sale,  and  subject  to 
the  rules  governing  such  sales. 

Hervey  v.  Locomotive  Works,  98  U.  8.,  664 
(XXIII.,  1008). 

As  a  conditional  sale,  pure  and  simple,  it  was 
valid  and  binding  between  the  parties  and,  ac- 
cording to  some  cases  in  Missouri,  even  as 
against  subsequent  bona  fide  purchasers  and 
creditors,  if  no  laches  had  intervened. 

Parmleev.  Catherwood,  86  Mo.,  479 ;  Little  v. 
Page,  44  Mo.,  412 ;  Ridgeway  v.  Kennedy,  63 
Mo„  24 ;  Bobbins  v.  Phillips,  68  Mo.,  100. 

When  laches  intervene,  or  acts  of  waiver 
are  shown,  the  rights  of  subsequent  bona  fide 
purchasers  and  creditors  will  prevail;  and  very 
short  delay  and  slight  circumstances  will  be 
held  sufficient  in  such  cases.  The  case  cited 
below  is  decisive  of  the  case  at  bar.  It  bad  not 
been  decided  when  the  certificate  of  division 
was  granted  in  this  case,  nor  when  the  opinion 
in  Locomotive  Works  v.  Lewis,  4  Dill.,  158,  was 
written,  and  was  not  considered  in  these  cases. 
It  was  the  first  express  adjudication,  in  Mis- 
souri, of  the  questions  of  laches  and  waiver  in 
connection  with  these  sales,  and  it  had  the  ef- 
fect, as  was  doubtless  intended,  to  greatly  limit 
the  evil  of  the  other  cases  cited  above- 

Bobbins  v.  Phillips  (supra). 


Hon.— Chattel  mortgages;  necessity  of  JOtna; 
against  whom  need  not  be  filed. 

At  common  law,  a  mortgage  of  chattels  was  invalid 
as  against  third  persons  unless  the  mortgagee  took 
and  retained  possession  of  the  mortgaged  property. 
Under  the  statutes  of  several  States,  registration  or 
filing  the  mortgage  is  equivalent  to  delivery  of  the 

 '  •.  Sturgto  v.  Warren,  11  Vt.,  488 ;  Morrill  v 

1, 49  Me.,  60S ;  Bullock  v.  Williams,  18  Pick.', 
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The  instrument  was  not  acknowledged  and 
placed  on  record,  as  it  could  have  been,  and 
thus  made  notice  to  the  defendants ;  nor  was 
any  notice  otherwise  given.  The  case  here  is 
even  stronger  than  Bobbins  v.  Phillips,  and 
should  be  ruled  by  it.  The  Supreme  Court  of 
Missouri,  following  the  precedent  just  cited, 
would  undoubtedly  decide  the  case  made  on 
this  record  for  the  defendants. 

2  Schouler,  Pers.  Prop.,  801-808 ;  Smith  v. 
Dennie,  6  Pick.,  262  ;  Hutching*  v.  Hunger,  41 
N.  Y.,  155;  Bowen  v.  Burk,  18  Pa,  St.,  146; 
Tliompson  v.  Teek,  21  111.,  78. 

n.  The  plaintiff  is  not  entitled  to  recover  on 
the  facts  found,  because  its  lien  under  the  in- 
strument was  postponed  in  favor  of  the  lien  of 
the  defendants  by  the  Legislature,  Act  of  March 
21,  1878.  The  facts  which  bring  the  defendants 
within  this  Act  appear  on  the  face  of  the  judg- 
ments under  which  they  claim. 

For  a  discussion  of  the  constitutionality  and 
operation  of  the  above  Act,  see  Walker  v.  R. 
Co.,  2  Cent.  Jaw  J.,  481; Brooke  v.  B.  Co.,  101 
U.  8.,  448  (XXV.,  1057). 

III.  That  the  instrument  in  question  was  de- 
signed to  operate  as  security,  cannot  be  ques- 
tioned. As  such,  it  was  an  incumbrance  on  the 
rolling  stock  of  the  railroad,  and  upon  that  de- 
fendants secured  a  lien  which,  the  statute  de- 
clares, "  Shall  be  prior  to  all  mortgages  or  in- 
cumbrances placed  upon  the  property  affected 
by  this  lien,  subsequent  to  the  passage  of  this 
Act." 

The  case  cited  below  is  clearly  in  point  here, 
to  show  that  the  instrument  in  question  falls 
within  the  Act  of  the  Legislature  creating  de- 
fendants' liens. 

Hervey  v.  Locomotive  Work*  (supra). 

It  was  this  case  which  caused  Judge  Dillon  to 
doubt  his  judgment  in  Locomotive  Works  v. 
Lewis  (supra),  as  explained  in  the  note  to  that 
case,  and  to  agree  to  a  certificate  of  division  in 
this  case. 

IV.  The  Registry  Act  of  Missouri  provides: 
"8ec.  691.  Every  instrument  in  writing  that 
conveys  any  real  estate,  or  whereby  any  real 
estate  may  be  affected,  in  law  or  equity,  proved 
or  acknowledged  and  certified  in  the  manner 
hereinbefore  prescribed,  shall  be  recorded,"  etc. 
Section  692  makesthe  recordnotice to  subsequent 
purchasers  and  mortgagees.  '"Sec.  698.  No  such 
instrument  shall  be  valid,  except  between  the 


parties  thereto,  and  such  as  have  actual  notice 
thereof,  until  the  same  shall  be  deposited  with 
the  recorder  for  record."  (R.  S.,  1879.) 

Equitable  liens  may  be  acknowledged  and 
recorded  and  made  motice  under  these  pro- 
visions, and  the  plaintiff  could  not  have  availed 
itself  of  them. 

McOlurg  v.  PhiUips,  57  Mo.,  214. 

2.  These  cars  when  placed  upon  the  railroad 
became  part  of  its  rolling  stock.  If,  however, 
the  instrument  is  a  mortgage  at  all,  it  is  thus 
far  void  under  either  statute. 

Jones  Rail.  Secur.,  sees.  154-168. 

V.  The  instrument  in  question,  considered 
in  its  true  light,  is,  in  legal  contemplation,  a 
mortgage  of  personal  pro  pert;'  and  should  have 
been  acknowledged  or  i>roven  and  recorded 
under  the  statute  cited.  Whenever  the  question 
has  been  made  between  such  sales  and  a  mort- 
gage, the  ruling  has  uniformly  been  in  favor  of 
a  mortgage. 

Dedoge  v.  Ranger,  7  Mo.,  827 ;  Williams  v. 
Rorer,  7  Mo.,  556;  Wilson  v.  Dntmrite,  21 
Mo.,  825;  Brant  v.  Robertson,  16  Mo.,  129; 
Turner  v.  Kerr,  44  Mo.,  429. 

When  it  appears,  from  the  face  of  the  instru- 
ment or  otherwise,  that  security  for  a  debt  was 
really  intended,  no  matter  what  the  form  of  the 
instrument,  courts  of  equity  will  decree  in  favor 
of  a  mortgage. 

Brunt  v.  Robertson  (supra) ;  Wilson  v.  Drum- 
rite  (supra) ;  Turner  v.  Kerr  (supra) ;  Worley  v. 
Dryden,  57  Mo.,  226. 

The  instrument  contains  in  the  last  two  par- 
agraphs provisions  in  the  nature  of  a  defeas- 
ance, which  is  one  of  the  usual  features  of  a 
mortgage.  The  provisions  simply  mean,  that, 
upon  the  payment  of  the  notes,  the  mortgage 
shall  become  void  and  the  property  be  recon- 
veyed. 

1  Jones,  Mort.,  sees.  241,  242. 

Messrs.  T.  T.  Crittenden  and  Lay  dk  BekJi, 
for  defendant  in  error: 

The  intent  of  the  parties,  as  gathered  from 
the  contract,  etc. ,  will  govern. 

1  Pars.  Cont.,  553,  ananote,  n.;  2Para.  Cont., 
494,  495,  504,  506,  527,  and  notes  k  and  I. 

If  the  court  should  construe  the  contract  to 
be  a  conditional  sale,  then,  on  a  sale  with  deliv- 
ery of  a  chattel,  at  a  fixed  price  to  be  paid  on 
a  certain  day  but  until  paid  the  title  to  rest  in 
the  seller,  payment  is  a  condition  precedent 


33 ;  Sburtlcff  v.  W 11  lard,  10  Pick.,  202 ;  Frank  v.  Miner, 
00  III..  44;  Crooks  v.  Stuart,  2  McCrary.  13 ;  Field  v. 
Daker,  12  Blatch.,  488 ;  Morrow  v.  Reed,  30  Wis.,  81 ; 
Donaldson  v.  Johnson,  2  Chand.  (Wis.),  160. 

If,  however,  the  mortgagee  takes  possession  of  the 
property,  that  is  sufficient.  The  mortgage  must  ei- 
ther be  filed  as  the  law  requires,  or  the  mortgagee 


must  take  possession  of  the  property.  Morrow  v. 
Hoed,  30  Wis.,  81 ;  Cooper  v.  Brock.  41  Mich.,  488 :  Gill 
v.  Griffith,  2  Md.  Ch.,  270 :  Walte  v.  Mathews,  60  Mich., 
39? ;  Fromme  v.  Jones,  13  Iowa,  474 ;  Gregg  r.  San- 
ford,  24  111.,  17. 

The  Registry  Acts  do  not  make  a  chattel  mortgage 
absolutely  void  for  omission  to  file  it,  but  simply  de- 
clare it  void  as  to  Judgment  creditors  and  subse- 
quent purchasers  in  good  faith.  As  to  other  per- 
sons it  is  valid  without  filing.  Steele  v.  Benham,  84 
N.  Y.,  834 ;  Thompson  v.  Van  Vechten,  27  N.  Y.,  568 ; 
Porter  v.  Parmley,  52  N.  Y.,  186;  Haymnn  v.  Jones, 
7  Hun,  238;  Fraser  v.  Gilbert,  11  Hun,  634;  Moses  v. 
Walker,  2  Hilt,  536 ;  Johnson  v.  Jeffries,  80  Mo.,  428 ; 
Kohl  v.  Lynn,  84  Mich.,  360:  Hackett  v.  Manlove,  14 
CaL,  85;  Gill  v.  Plnney,  12  Ohio  8t,  88. 

Am  between  the  parties  themselves,  it  is  not  nec- 
essary that  a  chattel  mortgage  should  be  filed  or  re- 
corded.  Beeman  v.  La  w  ton,  87  Me.,  543 ;  Lemay  v. 

See  12  Otto.  U.  8.  Book  26. 


Williams,  32  Ark.,  166;  McTaggert  v.  Rose,  14  Ind., 
230:  Hall  v.  8nowhilL_ 14  N.  J.  L.,8;  Fuller  v.  Paige, 
26  ni.,  358 ;  Wilson  vTLeslie,  20  Ohio,  161 ;  Kilbourne 
v.  Fay,  28  Ohio  St,  264;  Douglass  v.  Vogeler,  6  Fed. 
Rep.,  53;  Winaorv.  McClellan,  2  Story,  492;  Cogge- 
shall  v.  Porter.  1  Holmes,  75:  Griffin  v.  Wertz,  $  111. 
App.,  487 ;  Hudson  v.  Rose.  2  Harr.  &  J.,  415 ;  Hodg- 
son v.  Butts,  7  U.  8.  (3  Cranch),  138 ;  Merrick  v.  Avery, 
14  Ark.,  87a 

The  general  rule  is  that  actual  notice  of  an  unre- 
corded mortgage  dispenses  with  the  necessity  ol  fil- 
ing. Nat.  Bk.  v.  Sprague,  21 N.  J.  Eq..  530 jSteele  v. 
Adams,  21  Ala.,  534;  Boyd  v.  Beck,  29  Ala.,  703 :  Doyle 
v.  Stevens,  4  Mich..  87;  Kohl  v.  Lynn,  84  Mich.,  880: 
Stowe  v.  Mcserve,  13 N.  H.,  48:  Goodlngv.  Riley, 50 
N.  H.,  400;  Clark  v.  Tarbell,  67  N.  H.,  828;  Crane  v. 
Chandler,  5  Col.,  21 ;  Shuler  v.  Boutwell,  18  Hun,  171 ; 
Benjamin  v.  Elmira,  etc.,  R.  R.  Co.,  64  N.  Y.,  876; 
Wright  v.  Bircher.  5  Mo.  App.,  822;  Coble  v.  N one- 
maker,  78  P.  St.,  501 ;  Paine  v.  Mason,  7  Ohio  St.,  198 ; 
Campbell  v.  Leonard,  11  Iowa,  489 ;  Gregory  v.  Thom- 
as, 20  Wend.,  17 ;  Lewis  v.  Palmer,  28  N.  Y..  272. 

A  chattel  mortgage  not  on  file  or  recorded  as  re- 
quired by  statuteto  not  void  as  against  a  wrongdoer. 
Johnson  v.  Jeffries,  80  Mo.,  828;  Moses  r.  Walker,  2 
Hilt..  688. 
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and,  until  performance,  the  property  la  not 
Tested  in  the  buyer. 

Porter  v.  PetHngiU,  12  N.  H.,  299 ;  Bigdow 
v.  Huntley,  8  Vt.,  151 ;  Ayerv.  BartleU,  9  Pick., 
166 ;  Seed  v.  Upton,  10  Pick.,  522 ;  Fairbank 
v.  Phelps,  22  Pick.,  685  ;  Copland  v.  Bosquet,  4 
Wash.,  588;  Strong  v.  Taylor,  2  Hill,  826; 
Hunt  v.  Iron  Co.,  97  Mass.,  279 ;  Trunick  v. 
Smith,  68  Pa.,  18 ;  Clarke  v.  Farnum,  7  B,  I., 
174 ;  CoggiU  y.H.RCo.,S  Gray  (Mass.),  545. 

This  case  is  clearly  distinguished  from  the 
case  of  Hervey  v.  Locomotive  Works,  98  U.  8., 
664  (XXIII.,  1008),  by  the  variance  between  the 
terms  of  the  contracts  in  that  and  the  present 
case,  and  by  the  variance  of  the  laws  in  regard 
to  such  contracts  in  the  States  of  Illinois  and 
Missouri. 

As  to  the  law  of  Illinois : 

In  the  case  of  McOormick  v.  Hodden,  87  111., 
870,  it  was  held  that  where  the  vendor  of  per- 
sonal property  delivers  possession  to  the  pur- 
chaser, under  an  agreement  that  the  property  is 
to  be  considered  as  belonging  to  the  vendor 
until  the  payment  of  the  purchase  money,  not- 
withstanding such  delivery  of  possession,  such 
agreement,  as  to  the  creditors  of  the  purchaser, 
is  fraudulent  and  void. 

Also,  to  the  same  effect,  see,  Ketchum  v. 
Watson,  24  111.,  591;  Thompson  v.  Teck,  21  111., 
78  ;  Murch  v.  Wright,  46  Hi.,  487. 

As  to  the  law  of  Missouri : 

As  a  conditional  sale,  pure  and  simple,  it  was 
valid  and  binding  between  the  parties  and 
against  subsequent  bona  fide  purchaser  or  cred- 
itors. 

Parmlee  v.  Catherwood,  86  Mo.,  480 ;  Little 
v.  Page,  44  Mo.,  412 :  Bidgeway  v.  Kennedy,  52 
Mo.,  24 ;  Bobbins  v.  Phillips,  68  Mo.,  100 ;  also, 
see,  Locomotive  Works  v.  Lewis,  4  Dill.,  158. 

Therefore,  under  the  decision  of  this  court  in 
said  case  of  Hervey  v.  Locomotive  Works  (supra), 
the  law  of  Missouri  must  govern  in  this  cause. 

In  the  case  of  Locomotive  Works  v.  Lewis 
(supra),  the  notes  were  all  overdue  eighteen 
months,  and  this  was  not  laches.  In  this  case 
the  notes  were  overdue  only  eight  months. 

There  is  a  peculiar  statute  of  Missouri  on  the 
subject  of  bailment  by  way  of  loan,  as  appears 
in  1  Wagner's  Statutes  of  Missouri,  p.  280,  sec. 
6,  and  this  has  been  construed  in  the  cases  of 
McDermott  v.  Bamum,  16  Mo.,  114,  and  Crid- 
dle  v.  Griddle,  21  Mo.,  522.  It  may  be  that  this 
section  had  some  effect  upon  the  mind  of  the 
person  who  drafted  the  contract. 

This  contract  was  not  acknowledged  before  a 
notary,  was  evidently  never  intended  for  record 
and  cannot  be  metamorphosed  into  a  chattel 
mortgage.  It  was  clearly  a  conditional  sale ; 
but  the  conditions  were  never  complied  with 
and  the  title  remained  in  the  vendors. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  correct  determination  of  this  case  de- 
pends altogether  upon  the  construction  that 
must  be  given  to  the  contract  between  the  Jack- 
son and  Sharp  Company  and  the  railroad  com- 
pany, against  which  the  defendants  below  re- 
covered their  judgment  and  obtained  their  exe- 
cution. If  that  contract  was  a  mere  lease  of 
the  cars  to  the  railroad  company,  or  if  it  was 
only  a  conditional  sale,  which  did  not  pass  the 
ownership  until  the  condition  should  be  per- 
16? 


formed,  the  property  was  not  subject  to  levy 
and  sale  under  execution  at  the  suit  of  the  de- 
fendant against  the  company.  But  if,  on  the 
other  hand,  the  title  passed  by  the  contract, and 
what  was  reserved  by  the  Jackson  and  Sharp 
Company  was  a  lien  or  security  for  the  payment 
of  the  price,  or  what  is  called  sometimes  a  mort- 
gage back  to  the  vendors,  the  cars  were  subject 
to  levy  and  sale  as  the  property  of  the  railroad 
company.  The  statute  of  the  State  of  Missouri 
enacts  that  "  No  mortgage  or  deed  of  trust  of 
personal  property  shall  be  valid  against  any 
other  person  than  the  parties  thereto. unless  pos- 
session of  the  mortgaged  or  trust  property  be 
delivered  to  and  retained  by  the  mortgagee  or 
cestui  que  trust,  or  unless  the  mortgage  or  deed 
of  trust  be  acknowledged  or  proved  and  record- 
ed in  the  county  in  which  the  mortgagor  or 
grantor  resides,  in  such  manner  as  conveyances 
of  land  are,  by  law,  directed  to  be  acknowl- 
edged or  proved  and  recorded."  1  Wagn.  Stat. , 
ch.  85,  article  2,- sec.  8.  The  plain  purpose  of 
this  statute  was  to  render  secret  liens  upon  per- 
sonal property  ineffectual  as  against  purchasers 
or  creditors.  The  property  in  this  case  was  in 
the  possession  of  the  railroad  company  when 
the  levy  upon  it  was  made,  and  the  contract 
under  which  the  company  held  it  was  not  re- 
corded. f9±Al 

What,  then,  is  the  true  construction  of  the  I**4! 
contract  ?  The  answer  to  this  question  Is  not 
to  be  found  in  any  name  which  the  parties  may 
have  given  to  the  instrument,  and  not  alone  in 
any  particular  provision,  it  contains,  discon- 
nected from  all  others,  but  in  the  ruling  inten- 
tion of  the  parties,  gathered  from  all  the  lan- 
guage they  have  used.  It  is  the  legal  effect  of 
the  whole  which  is  to  be  sought  for.  The  form 
of  the  instrument  is  of  little  account 

Though  the  contract  industriously  and  re- 
peatedly spoke  of  loaning  the  care  to  the  rail- 
road company  for  hire,  for  four  months,  and 
delivering  them  for  use  for  hire,  it  is  manifest 
that  no  mere  bailment  for  hire  was  intended. 
No  price  for  the  hire  was  mentioned  or  alluded 
to,  and  in  every  bailment  or  letting  for  hire,  a 
price  or  compensation  for  the  hire  is  essential. 
The  amount  may  not  be  stipulated.  It  may  be 
a  reasonable  compensation  or  a  quantum  vale- 
bat,  but  the  contract  must  contemplate  payment 
for  the  use  of  the  thing  let  or  bailed.  Not  only 
was  no  such  payment  provided  for  or  required, 
but  all  intention  to  demand  it  is  negatived  by 
the  strongest  implications.  The  manufacturing 
company  exacted  and  took  promissory  notes  for 
the  entire  selling  price  of  the  property  and,  in 
addition  thereto,  collaterals  to  a  large  amount 
to  secure  payment  of  the  notes.  The  aggregate 
of  the  notes  was  $6,888.40 ;  two  of  them  for 
$1,919.20  each,  bearing  interest  from  their  date 
at  the  rate  of  ten  per  cent,  and  the  third  note 
being  for  $2,500.  One  of  these  notes  fell  due 
only  nine  days  after  the  care  were  delivered  to 
the  railroad  company,  and  both  the  others  be- 
fore the  expiration  of  four  months  from  the  date 
of  the  agreement.  The  notes  were  to  be  col- 
lected at  maturity,  and  thus  it  was  contemplated 
that,  before  the  end  of  four  months,  the  manu- 
facturing company  should  have  in  hand  in  cash 
the  full  value  or  price  of  the  care.  It  is  need- 
less to  say  that  all  this  is  totally  inconsistent 
with  the  idea  that  the  parties  intended  a  mere 
letting  or  bailment  for  hire. 

102  U.  S. 
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It  appears  equally  clear  to  us  that  the  con- 
tract was  not  one  for  a  conditional  sale.  It  is 
true  it  said  the  manufacturing  company  were 
to  hold  the  three  notes  as  collateral  security, 
f_  and  collect  the  same  at  their  maturity,  and 
I 245]  "Hold  the  proceeds  when  collected  for  the  safe 
custody  and  return  to  the  party  of  the  first  part, 
when  demanded,  of  said  passenger,  mail,  bag- 
gage and  express  cars,  delivered  to  the  party 
of  the  second  part  for  the  term  of  four  months 
for  hire,"  "the  said  party  of  the  second  part  to 
have  the  right  and  privilege  to  purchase  (the 
cars)  at  any  lime  within  the  said  period  of  four 
months,  upon  payment  to  the  party  of  the  first 
part,  in  cash,  the  sum  of  $0,338.40,  with  inter- 
est at  the  rate  of  k-n  per  cent  from  the  date  of 
the  agreement  until  day  of  payment,  but,  until 
such  payment  b  made  in  full/the  said  party  of 
the  second  part  shall  have  no  right,  title,  claim 
or  interest  in  and  to  said  passenger  and  mail, 
baggage  and  express  cars,  c.rccpt  as  ti  their  use 
or  hire,  nor  any  right  or  authority  in  any  way 
to  dispose  of,  hirer  sell,  mortgage  or  pledge  the 
same,  but  that  the  said  cars  arc  and  shall  remain 
the  property  of  the  party  of  the  first  part,  to  be 
accounted  for  by  the  party  of  the  second  part 
to  the  party  of  the  first  part,  and  to  be  redeliv- 
ered to  the  party  of  the  first  part,  when  de- 
manded in  default  of  the  payment  of  the  afore- 
said sum  of  $6,338,40°ff  with  interest  as  afore- 
said, hereinbefore  described,  anything  to  the 
contrary  herein  contained  notwithstanding." 

If  this  were  all,  it  would  necessarily  be  held 
that  a  conditional  sale  was  intended.  But  it  is 
not  all.  It  is  quite  unmeaning  for  parties  to  a 
contract  to  say  it  shall  not  amount  to  a  sale, 
when  it  contains  every  element  of  a  sale,  and 
transmission  of  ownership.  This  part  of  the 
contract  is  to  be  construed  in  connection  with 
the  other  provisions,  so  that,  if  possible  or  so 
far  as  is  possible,  they  all  may  harmonize.  Thus 
construed,  it  is  quite  plain  these  stipulations 
were  inserted  to  enable  the  manufacturing  com- 
pany to  enforce  payment,  not  of  any  rent  or 
hire,  but  of  the  selling  price  of  the  cars  for 
which  the  company  took  the  notes  of  the  rail- 
road company.  They  were  intended  as  addi- 
tional security  for  the  payment. of  the  debt  the 
latter  company  assumed.  This  is  shown  most 
clearly  by  the  other  provisions  of  the  contract. 
The  notes  became  the  absolute  property  of  the 
vendors.  As  has  been  stated,  they  all  fell  due 
within  four  months,  and  it  was  expected  they 
would  be  paid.  The  vendors  were  expressly 
allowed  to  collect  them  at  their  maturity,  and 
it  was  agreed  that  whatever  suras  should  be  col- 

1 9 in  i  1®°^  on  account  of  them  should  be  retained  by 

I  z«e  j  jj,e  vendors  for  their  own  use. 

No  part  of  the  money  was  to  be  returned  to 
the  railroad  company  in  any  event,  not  even  if 
the  cars  should  be  returned.  On  the  contrary, 
it  was  stipulated  expressly  that  if  the  manufact- 
uring company  should  elect  to  take  the  cars  into 
their  own  possession,  which  they  reserved  the 
right  to  do  in  case  of  default  of  payment  of  the 
notes,  the  property  should  be  sold,  and  of  the 
net  amount  realized  from  the  sale,  so  much  as 
should  be  needed  to  make  the  amount  remain- 
ing due  and  unpaid  on  the  promissory  notes, 
with  the  interest  that  might  have  accrued  there- 
on, should  be  retained  by  the  manufacturing 
company,  and  the  surplus,  if  any,  should  be 
paid  over  to  the  railroad  company. 
See  12  Otto. 


What  was  this  but  treating  the  notes  given 
for  the  sum  agreed  to  be  the  price  of  the  cars 
as  a  debt  absolutely  due  to  the  vendors?  What 
was  it  but  treating  the  cars  as  a  security  for  the 
debt?  And  why  stipulate  that  the  surplus 
which  might  be  obtained  from  the  sale  of  the 
cars,  after  taking  them  back,  beyond  what  was 
needed  to  pay  the  unpaid  part  of  the  debt, 
should  be  paid  over  to  the  railroad  company,  if 
that  company  was  not  the  owner  of  the  cars, 
even  while  they  were  in  the  possession  of  the 
other  company,  and  had  not  even  then  what 
may  be  called  an  equity  of  redemption  ? 

In  view  of  these  provisions,  we  can  come  to 
no  other  conclusion  than  that  it  was  the  inten- 
tion of  the  parties,  manifested  by  the  agreement, 
the  ownership  of  the  cars  should  pass  at  once  to 
the  railroad  company  in  consideration  of  their 
becoming  debtors  for  tlie  price.  Notwithstand- 
ing the  eltorts  to  cover  up  the  real  nature  of  the 
contract,  its  substance  was  an  hypothecation  of 
the  cars  to  sccureadebt  due  to  the  vendors  for  the 
price  of  a  sale.  The  railroad  company  was  not 
accorded  an  option  to  buy  or  not.  They  were 
lx>und  to  pay  the  price,  either  by  paying  their 
cotes  or  surrendering  the  property  to  be  sold  in 
order  to  make  payment.  This  was  in  no  sense 
a  conditional  sale.  This  giving  the  property  as 
a  security  for  the  payment  of  a  debt  is  the  very 
essence  of  a  mortgage  which  has  no  existence 
in  a  case  of  conditional  sale. 

It  may  be  added  that  the  notes  were  given  to 
the  vendors  before  the  cars  were  delivered.  So, 
also,  the  collaterals  for  the  notes  were  taken 
before  the  delivery;  and  when  they  were  taken, 
the  president  of  the  manufacturing  company 
acknowledged  he  received  them,  not  as  addi- 
tional security  for  the  restoration  of  the  cars  at 
any  time  thereafter  when  demanded,  but  as  se- 
curity for  the  notes  "given  in  payment"  for 
the  cars.  This  is  confirmatory  of  the  construc- 
tion we  have  given  to  the  contract.  It  tends  to 
show  that  the  transaction  was  a  sale  by  which 
the  ownership  passed  to  the  railroad  company, 
the  purchasers  retaining  only  a  lien  for  the  con- 
sideration. 

It  follows,  from  what  we  have  said,  that,  to 
protect  the  cars  from  seizure  and  sale  by  virtue 
of  executions  against  the  railroad  company,  re- 
cording the  contract  was  made  necessary  by  the 
statutes  of  Missouri,  to  which  we  have  referred. 

The  judgment  of  the  Circuit  Court  is,  there- 
fore, reversed,  ana  the  record  is  remitted  with  in- 
structions to  enter  judgment,  on  the  special  find- 
ing of  facts,  in  favor  of  the  defendants  below. 

Mr.  Justice  Bradley  dissenting :  1 247  ] 

I  dissent  from  the  judgment  in  this  case.  I  think 
trary,  in  the  absence  of  express  law  to  the  con- 
that,  not  only  has  a  man  a  right  to  make  a  con- 
ditional sale  of  his  property,  but  that  this  right  is 
not  opposed  to  sound  public  policy,  and  should 
be  fairly  and  liberally  dealt  with.  The  present 
case  was,  in  my  opinion,  clearly  a  conditional 
sale,  and  nothing  else ;  and  the  owners  of  the 
property  had  a  right  to  reclaim  it  on  the  terms 
contained  in  the  agreement.  These  terms  were 
fair  and  just ;  not  involving  any  forfeiture.but 
providing  for  a  due  allowance  for  every  dollar 
paid,  by  requiring  a  sale  of  the  property  if  the 
purchase  should  not  go  into  effect. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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1 263]    J08IA8M.  ROGER8,  Assignee  of  Andrew 
Palmer.  Jr.,  a  Bankrupt,  Appt., 
v 

ANDREW  PALMER,  Sr. 

(Bee  8.  C,  12  Otto,  263-288.) 

Attorneys  acti  and  knowledge— fraud  on  bank- 
rupt law. 

•1.  On  the  question  whether  the  plaintiff  in  a 

Judgment  on  which  goods  were  taken  In  execution, 
know  of  the  defendant's  insolvency  and  of  the  in- 
tent to  evade  the  bankrupt  law,  the  knowledge  of 
plaintiff's  attorney  is  the  knowledge  of  plaintiff. 

2.  Where  the  debtor  was  son  of  the  plaintiff  and 
actively  contributed  to  having  Judgment  rendered 
before  it  could  have  been  done  without  such  aid, 
this  was  procuring  his  goods  to  be  taken  on  execu- 
tion within  the  meaning  of  the  85th  section  of  the 
bankrupt  law  as  modified  by  the  Act  of  1874. 
[No.  74.] 

Argued  Not.  18,  1880.      Decided  Dee.  6, 1880. 

APPEAL  from  theCircuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 
The  case  is  fully  stated  by  the  court. 
Mr.  E.  G.  Rogers,  for  appellant. 
Messrs.  C.  K.  Davis  and  Enoch  Totten, 
for  appellee. 

[264]      Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  appellant,  who  was  complainant  below, 
is  assignee  in  bankruptcy  of  Andrew  Palmer, 
Jr.,  son  of  the  appellee. 

The  father  having  procured  a  judgment 
against  his  son  in  the  District  Court  of  Free- 
born County,  Minnesota,  for  the  sum  of  $8,438, 
caused  execution  to  be  issued  thereon  and  levied 
upon  the  stock  of  goods  of  the  defendant, who 
was  a  merchant  in  business  in  the  Town  of  Al- 
bert Lea,  in  said  county. 

Within  a  few  days  thereafter,  proceedings  in 
bankruptcy  were  instituted  against  his  son,  and 
he  was  duly  declared  a  bankrupt,  and  the  as- 
signee brought  this  suit  in  chancery  for  the  pur- 
pose of  having  the  levy  declared  void  as  a  fraud 
upon  the  Bankrupt  Act,  and  the  goods  or  their 
proceeds  subjected  to  administration  in  the  bank- 
ruptcy proceeding.  After  answer  »nd  issue 
taken  and  considerable  testimony,  tie  Circuit 
Court  dismissed,  the  bill,  and  from  that  decree 
appeal  is  taken  to  this  court. 

The  bankrupt  was  indebted  to  his  father  on 
three  promissory  notesof  several  years'  standing, 
and  long  overdue,  on  which  payment  of  interest 
had  been  made  with  tolerable  regularity  until  a 
year  before  the  bankuptcy  About  that  time  the 
father,  who  lived  in  Wisconsin,  visited  the  son 
who  lived  in  Minnesota,  and  received  a  mort- 
gage on  some  land,  but  not  sufficient  in  value 
to  secure  the  debt.  In  July,  1875,  he  again 
visited  his  son  in  Albert  Lea,  and  not  long  after- 
wards he  sent  the  notes  for  collection  to  Lovely 
and  Parker,  attorneys  of  that  place,  and  they 
commenced  suit  by  the  issue  of  a  summons  Oc- 
tober 23,  1875,  which  was  served  the  same  day. 
On  the  5th  of  November,  an  affidavit  was  made, 
in  the  case  by  Parker,  one  of  the  attorneys,  on 
which  an  attachment  was  issued  and  levied  on 
the  entire  stock  of  the  defendant's  goods.  In 
this  affidavit  Parker  stated,  without  qualiflca- 

•  Head  notes  bv  Mr.  Justice  Una 
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tion,  that  the  defendant  was  about  to  dispose  of 
his  property  with  intent  to  delay  and  defraud 
his  creditors. 

By  the  course  of  procedure  in  the  courts  of 
Minnesota,  the  plaintiff  in  that  suit  was  entitled 
to  judgment  on  the  13th  of  the  month,  if  no 
plea  or  answer  was  interposed;  and  none  was 
tiled  by  the  defendant 

Two  days  before  this  time,  however,  other 
creditors  of  Palmer,  hearing  of  the  condition  of  r2e51 
affairs,  came  to  look  after  their  interests  and  to  1  ' 
prevent  this  judgment.  Before  they  could  ini- 
tiate proceedings  in  bankruptcy  they  filed  a  bill 
in  equity  in  the  same  court,  and  procured  an 
order  enjoining  the  plaintiff  and  his  attorneys 
from  taking  their  default  and  judgment,  on 
the  ground  that  the  proceeding  was  fraudulent 
and  collusive  between  father  and  son.  This  in- 
junction was  issued  on  the  12th ;  and  on  the  13th , 
the  first  day  on  which  a  judgment  by  default 
could  be  entered,  it  was  dissolved  and  the  affi- 
davit of  Andrew  Palmer,  Jr.  .drawn  up  by  one  of 
the  attorneys  for  his  father,  denying  all  the  alle- 
gations of  the  injunction  bill  and  stating  that  hir 
father's  debt  was  a  just  one, was  due  and  wholly 
unpaid  to  the  amount  stated  in  the  complaint. 
Immediately,  and  on  the  same  day,  judgment 
was  rendered  and  execution  levied  on  the  stock 
of  defendant's  merchandise. 

In  a  very  few  days  thereafter,  the  debtor, 
Palmer,  was  duly  declared  a  bankrupt.  By 
agreement,  the  goods  were  sold  and  the  amount 
deposited  in  the  bankrupt  court,  subject  to  the 
final  decree  in  this  suit,  as  the  goods  would 
have  been  if  they  had  not  been  sold. 

There  is  no  question  that,  at  the  commence- 
ment of  the  suit  by  the  father,  the  son  was 

insolvent.  ...  « 

There  are  many  circumstances  beside  the  affi- 
davit made  by  the  son,  to  show  that  he  and  his 
father  had  a  perfect  understanding  in  regard  to 
that  suit.  Among  these  are:  the  visit  of  the 
father  only  a  few  months  before  it  was  com- 
menced; the  absence  of  any  special  reason  for 
suing  at  that  time  after  eight  years'  delay,  and 
shortly  after  security  was  given  by  mortgage 
for  the  debt,  though  insufficient;  that  the  notes 
were  sent  to  and  the  suit  managed  by  the  at- 
torneys who  had  been  usually  employed  by  the 
son;  that  as  soon  as  the  goods  were  attached, 
the  son  moved  his  books  and  papers  into  the 
office  of  these  attorneys,  and  that  he  seems 
to  have  been  in  full  consultation  with  them 
throughout  the  whole  proceeding. 

When  we  come  to  add  to  these,  the  voluntary 
affidavit  of  the  defendant,  on  which  alone  the 
injunction  was  dissolved,  the  effect  of  the  disso- 
lution being  to  enable  the  father  to  obtain  iudg-  .  2  66  . 
ment,  under  which  an  execution  was  issued  and 
a  lien  established  on  all  the  defendant's  goods, 
we  are  satisfied  that  the  son  actively  aided  the 
father  in  securing  this  seizure  of  his  property 
with  a  design  to  prevent  that  property  being 
distributed  equally  among  his  creditors  under 
the  proceedings  in  bankruptcy,  which  he  knew 
would  be  commenced  in  a  few  days 

Several  of  these  creditors  were  present  when 
the  injunction  was  dissolved  and  judgment 
rendered,  and  the  injunction,  as  the  attorneys 
and  the  debtor.  Pa'  ^er,  knew,  was  obtained  to 
stave  off  the  judgment  until  thev  could  apply 
to  the  court  in  bankruptcy.  To i  delay  the  judg- 
I  ment  until  that  was  done  would  be  fatal  to  um 
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preference  of  the  father's  deht;  for  by  the  bank- 
rapt  law  the  attachment  was  dissolved  when  he 
was  adjudged  a  bankrupt,  and  unless  execution 
on  the  judgment  could,  be  levied  before  that 
time,  the  goods  would  para  to  the  assignee,  re- 
lieved of  any  claim  under  the  judgment,  in 
favor  cf  the  elder  Palmer. 

Whether,  therefore,  the  father  should  be  paid 
in  full  to  the  exclusion  of  other  creditors  or  not 
depended  on  the  dissolution  of  that  injunction, 
and  that  was  obtained  solely  on  the  voluntary 
affidavit  of  the  insolvent  son. 

We  are  satisfied  that  ho  procured  this  prefer- 
ence and  this  taking  of  his  goods  on  execution 
with  a  purpose  of  defeating  the  operation  of 
the  bankrupt  law,  within  the  meaning  of  that 
Act  on  tliat  subject.  Sec.  85  of  the  Bankruptcy 
Act,  14  Stat,  at  L.,  517. 

But,  in  order  that  the  assignee  shall  recover 
the  value  of  the  goods  seized  on  execution,  it  is 
not  alone  sufficient  that  the  bankrupt  should 
have  aided  in  procuring  the  seizure.  But  it  is 
also  necessary  that  .the  creditor  should  have  had 
reasonable  cause  to  believe  that  the  debtor  was 
insolvent,  and  should  have  known  that  a  fraud 
on  the  Bankrupt  Act  v;as  intended. 
[  267 ]  We  think  this  is  the  result  of  sections  85  and 
39  of  the  original  bankrupt  law,  as  amended  by 
the  Act  of  June  22,  1874,  which  changed  the 
original  Act  in  important  particulara.andwhich, 
so  Far  as  it  may  conflict  with  that  Act  or  the  re- 
vision, must  be  held  to  control  them  both.  18 
Stat,  at  L.,  part  8,  pp.  180,  181. 

This  latter  statute  carefully  introduces  the 
word  know  instead  of  reasonable  ground  to  be- 
lieve, in  regard  to  the  mirpose  to  defraud  the 
Bankrupt  Act. 

We  have  little  difficulty  in  coming  to  the  con- 
clusion that  the  elder  Palmer  had  reason  to  be- 
lieve that  his  son  was  insolvent  at  the  time  judg- 
ment against  him  was  taken  and  the  execution 
levied  on  the  property.  We  have  already  given 
the  reasons  for  this,  to  which  may  be  added  that 
his  son  swears  that  he  wrote  to  his  father,  pend- 
ing negotiation  with  his  other  creditors  and  be- 
fore the  judgment  was  taken,  asking  him  to  con- 
sent, with  the  other  creditors,  to  accept  a  com- 
promise of  fifty  per  cent  for  his  debts. 

It  is  a  little  more  difficult  to  say  that  the 
father  knew  that  the  goods  were  seized  with  in- 
tent to  defraud  the  bankrupt  law.  Possibly  at 
the  moment  of  the  seizure  he  did  not  know  per- 
sonally all  that  his  attorneys  and  his.  son  had 
done,  nor  all  that  they  knew.  It  may  be  that 
be  supposed  his  suit  would  proceed  in  regular 
order,  without  the  aid  of  his  son  or  any  act  on 
the  part  of  his  attorneys  intended  to  evade  the 
bankrupt  law.  He  may  not  have  known  per- 
sonally that  other  creditors  were  on  the  ground 
contesting  bis  right  to  a  judgment,  and  still 
others  on  the  way  to  the  proper  court  to  insti- 
tute bankruptcy  proceedings,  which,  if  done  be- 
fore the  goods  were  seized  under  bis  execution, 
would  defeat  his  purpose  of  securing  a  prior  lien. 

But  this  cannot  be  said  of  the  attorney  s  who 
represented  him  on  the  ground.  One  of  these 
had,  only  a  few  days  before,  made  oath  that  the 
son  was  about  to  dispose  of  his  property  to  de- 
lay and  defraud  his  creditors.  This,  if  true, 
was  certainly  a  fraud  upon  the  bankrupt  law. 
Instead  of  instituting  a  proceeding  in  bank- 
ruptcy, this  attorney  swore  out  an  attachment 
in  favor  of  bis  client,  which  would  be  a  fraud 
See  12  Otto. 


upon  the  bankrupt  law,  by  preventing  the  equal 
distribution  of  this  debtor's  property  among  his 
creditors. 

These  attorneys  also  procured  the  debtor  to 
make  the  affidavit  in  the  injunction  suit,  with 
the  perfect  knowledge  that,  if  they  thereby  suc- 
ceeded in  dissolving  it,  their  client  would  seize 
the  goods,  and  make  his  debt  in  preference  to 
all  other  creditors,  though  they  knew  that  other 
creditors  were  on  their  way  to  St.  Paul  to  initi- 
ate bankruptcy  proceedings.  They,  therefore, 
knew  and  intended  that  their  action  in  behalf  of 
their  client  would  work  a  fraud  upon  the  bank- 
rupt law. 

Is  this  knowledge  imputable  to  the  appellee  [268] 
in  this  case? 

The  case  of  Hoover  v.  Witt,  91  U.  8.,  808 
[XXIII.,  892],  was  one  in  which  a  creditor  had 
procured  a  confession  of  judgment  and  a  levy  on 
property  of  his  debtor,  who  was  declared  a  bank- 
rupt within  four  months  thereafter. 

The  creditor  had  sent  his  note  to  a  collection 
agency  in  Philadelphia,  which  had  sent  it  to 
their  corresponding  attorney  in  Nebraska,  where 
the  judgment  was  taken.  The  creditor  knew 
nothing  of  what  was  done  until  the  money  was 
made  by  sale  of  the  goods,  and  had  given  no 
direction  as  to  the  mode  of  proceeding,  and  held 
no  communication  with  his  attorney.  This 
court  held  that  the  attorney  was  the  agent  in  the 
transaction  of  the  collecting  agency  and  not  of 
the  creditor,  and  that  he  could  not  be  held  to 
know  what  the  attorney  knew  in  regard  to  the 
insolvency  of  the  debtor,  and  other  matters  in 
the  case.  Three  of  the  Judges  dissented  from 
this  view.  But  an  examination  of  the  opinion 
will  show  that  all  were  agreed  that  if  the  cred- 
itor had  sent  the  note  directly  to  the  attorney, 
the  latter  would  then  have  been  the  agent  of  the 
creditor,  whose  acts  and  whose  knowledge,  ob- 
tained in  the  course  of  the  employment,  would 
have  been  the  acts  and  the  knowledge  of  his 
principal.  And  such,  we  think,  is  the  true  rule 
of  law. 

That  the  attorneys  of  the  elder  Palmer  and 
the  son  were  aware  of  his  insolvent  condition 
and  were  co-operating  to  have  the  property  of 
the  latter  seized  in  execution  before  the  bank- 
rupt law  could  be  set  in  force,  with  intent  to 
defeat  its  operation  on  the  son's  property,  we 
think  is  quite  clear.  And  this  we  understand  to 
be  a  fraud  upon  the  bankrupt  law,  where  the 
debtor  contributes  actively  to  that  end.  Wilton 
v.  Bk.,  17  Wall.,  473  (84  U.  8.  XXI.,  728);  Little 
v.  Alexander, 2\  Wall., 500 (88  U.  8., XXII., 625). 

The  result  of  these  considerations  is  that  the 
decree  of  the  Circuit  Court  must  be  reversed, 
and  a  decree  for  plaintiff  below  in  conformity 
to  this  opinion;  and  it  is  to  ordered. 

Dissenting,  Mr.  Justice  Field. 

True  copy.  Teat: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Ctted-19  Blatchf .,  338  ;  86  N.  Y.,  MS. 


JOSEPH  8.  FINCH  bt  al..  Partners  "uder 
the  Firm  Name  of  Joseph  8.  Finch  &  Com- 
pany, Apptt., 
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Distillery. 

A  distiller  cannot  recover  from  the  United  States 
the  price  paid  by  him  for  meters,  required  by  law  to 
be  placed  In  his  distillery,  but  which  never  worked 
properly  and  the  use  of  which  was  abandoned ; 
which  price  he  had  deposited  with  the  collector  for 
the  manufacturer. 

[No.  88J 

Argued  Nov.  £4,  1880.      Decided  Dec.  6, 1880. 


APPEAL  from  the  Court  of  Claims. 
The  case  is  fully  stated  by  the  court. 
Messrs.  Lewis  Abraham,  0.  8.  LoveU  and 
Nathaniel  Wilson  for  appellants. 

Mr.  S.  P.  Phillips,  Solicitor-Gen.,  for  ap- 
pellee. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  Court  of  Claims. 
The  case  is  spread  over  a  large  surface  in  the 
record,  but  a  very  condensed  statement  of  the 
facts  will  be  sufficient  for  the  purposes  of  this 
opinion. 

In  the  years  1868  and  1869  the  appellants  were 
distillers,  and  had  two  distilleries  10  Pittsburgh, 
Pa.  The  distilleries  were  designated  as  1  and  4. 
In  October,  1868,  the  appellants  made  applica- 
tion, in  due  form,  to  the  Commissioner  of  Inter- 
nal Revenue  for  Tice  meters  for  distillery  No.  1, 
and  at  the  same  time  deposited  with  the  col- 
lector of  the  district  in  which  the  distilleries 
were  situated  the  sum  of  $2,050,  the  price  of 
the  meters,  to  be  paid  over  to  the  manufacturer 
when  the  meters  were  delivered  to  them.  The 
meters  were  delivered,  and  the  money  was  paid 
accordingly. 

These  meters  were  never  used,  the  distillery 
having  ceased  to  run  long  before  anyone  went  to 
make  the  attachment  necessary  to  utilize  them. 

In  March,  1869,  the  appellants  made  a  like 
application  for  such  meters  for  distillery  No.  4, 
and  made  a  like  deposit  with  the  collector,  of 
$2,100  to  pay  for  them.  They  were  delivered 
to  the  distillers  in  July,  1869,  and  the  $2,100 
was  thereupon  paid  to  the  manufacturer.  These 
meters  never  worked  properly. 

There  is  no  proof  that  they  were  tested  be- 
fore they  were  shipped  from  the  manufactory, 
nor  that  any  officer  of  the  Internal  Revenue 
Bureau  was  detailed  to  attach  them,  or  to  test 
them  after  their  attachment,  or  that  their  indi- 
cations were  ever  in  anywise  regarded  by  the 
storekeeper  in  making  his  daily  reports,  or  by 
the  assessor  in  making  his  monthly  computation 
of  the  products  of  the  distilleries. 

By  the  Act  of  July  20. 1868,  ch.  180,  15  Stat, 
at  L.,  125,  the  commissioner,  for  the  prevention 
and  detection  of  fraud  by  distillers  of  spirits, 
was  "  authorized  to  adopt  and  prescribe  for  use 
such  hydrometers,  saccharometcrs,  weighing 
and  gauging  instruments  or  other  means  for 
ascertaining  the  quality,  gravity  and  produc- 
ing capacity  of  any  mash,  wort  or  beer  used 
or  to  be  used  in  the  production  of  spirits,  and 
the  strength  and  quantity  of  spirits  subject  to 
tax."  as  he  might  deem  proper. 

Under  these  provisions,  orders,  regulations 
and  instructions,  covering  the  subject  of  the 
meters  in  every  aspect,  were  issued  by  the  com- 
missioner. They  compelled  the  distillers  to  buy 
and  pay  for  Tice  meters,  as  was  done  in  the  case 
iu  hand,  and  left  them  no  choice  to  do  other- 
wise. One  of  those  regulations  was  as  follows: 
"  Unde~  *he  provisions  of  the  law  the  distiller 
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is  required  to  furnish  and  attach  meters  at  his 
own  expense,  and  also  to  furnish  all  pipes,  ma- 
terials, labor  and  facilities  necessary  to  complete 
such  attachment.  The  first  duty  of  a  distiller 
is,  of  course,  to  procure  a  meter.  The  manu- 
facturer is  not  required  to  furnish  the  meters 
on  credit,  and  ought  not  to  be  expected  to  do  so. 
When  he  ships  a  meter  to  a  distiller  in  accord- 
ance with  the  application,  the  manufacturer  is 
entitled  to  the  pay  for  it.  The  law  does  not  re- 
quire the  manufacturer  to  attach  it,  but,  on  the 
contrary,  requires  the  distiller  to  attach  at  his 
own  expense." 

Another  specified  that  "  The  expenses  and 
transportation  and  attachment  of  meters,  and  of 
changes  required  to  be  made  in  the  distillery, 
are  to  be  paid  by  the  distiller,"  and  *'  distillers 
must  furnish  ail  lumber  and  other  materials 
necessary  for  the  attachment  of  the  meter,  and 
such  workmen  and  assistants  as  may  be  re- 
quired." By  a  circular  of  June  8,  1871,  the 
commissioner  announced  substantially  that  the 
meters  were  a  failure,  and  from  that  time  they 
ceased  to  be  used. 

By  the  Act  of  June  6, 1872,  sec.  12,  ch.  815, 17 
Stat,  at  L.,  239,  all  the  provisions  of  the  Act  of 
1868  touching  meters  were  repealed,  and  the  use 
of  meters  was  thereupon  abandoned  by  law. 
Upon  the  passage  of  this  Act,  the  commissioner 
issued  a  circular  advising  distillers  that  "  All 
meters  attached  to  distilleries  may  be  detached," 
and  "  that  the  meters  being  the  property  of  the 
distillers,  they  will  be  permitted  to  dispose  of 
them  as  they  mav  desire." 

By  this  suit  the  appellants  seek  to  recover 
from  the  United  States  the  aggregate  of  the 
$2,050  and  $2,100  paid  by  them  for  the  Tice 
meters  as  before  mentioned. 

The  appellants  insist  that  there  was  an  im- 
plied warranty  by  the  United  States  that  the 
meters  they  thus  bought  would  be  effectual  for 
the  purposes  they  were  designed  to  accomplish, 
and  that  there  being  a  clear  breach  of  this  war- 
ranty, the  United  States  is  liable  accordingly. 
To  this  there  are  two  answers: 
1.  The  meters  were  solely  for  the  benefit  of 
the  United  States.  The  appellants  had  no  in- 
terest in  their  working  well.  If  they  had  any 
interest  in  the  result,  it  was  in  the  other  direc- 
tion. 

The  sole  object  of  the  meters  was  to  prevent 
or  expose  frauds  by  the  distillers.  If  the  meters 
were  effectual  for  these  purposes,  so  much  the 
better  for  the  Government.  If  they  were  a  fail- 
ure, so  much  the  worse.  If  the  distillers  were 
honest,  the  success  of  the  meters  was  to  tucm 
wholly  immaterial.  If  dishonest,  the  failure 
would,  have  helped  to  make  their  frauds  lucra- 
tive, while  efficiency  might  have  cut  off  their 
fraudulent  prolits  and  subjected  them  to  ex- 
posure and  punishment.  The  distillers  did  not 
pay  out  a  dollar  more  because  the  meters  were 
a  failure,  nor  would  they  have  paid  a  dollar  less 
if  the  tests  thus  provided  had  fully  answered 
the  expectations  of  the  Government. 

In  either  event  the  pecuniary  result  to  the  dis- 
tillers, if  honest  in  their  business,  must  have 
been  exactly  the  same. 

The  essence  of  their  complaint  is  that  the 
Government  found  the  means  lawfully  provided 
to  detect  their  frauds,  if  they  committed  any, 
unavailing,  and  therefore  used  none.  Their  ar- 
gument implies  that  if  those  means  had  been 
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effectual  and  had  been  used,  they  would  have 
been  satisfied  and  their  claim  could  not  have 
arisen. 

Both  the  proposition  and  the  argument  seem 
to  us  ir./Kve  a  palpable  solecism  There  is 
nothing  in  the  facts  of  which  any  contract  re- 
lation, express  or  implied,  between  them  and 
the  Government,  can  be  predicated. 

2.  Regulations  established  pursuant  to  law 
made  it  obligatory  upon  the  distillers  to  procure 
the  meters,  if  they  continued  to  carry  on  the 
business.  They  were  required  to  buy  and  pay, 
and  did  so.  The  Government  neither  paid:  nor 
agreed  to  pay  anything.  The  purchase  of  the 
meters  was  an  incident  and  burden  of  the  busi- 
ness. The  right  to  engage  in  the  business  was 
not  unqualified.  It  could  only  be  done  when 
authorized  ")y  the  Government,  in  the  mode  pre- 
scribed. No  one  was  compelled  to  procure  that 
authorization,  but  whoever  elected  to  do  so  took 
it  necessarily  cum  oncre,  and  hence  has  no  right 
to  complain  of  any  condition  imposed  and 
assented  to,  or  of  anything  resulting  from  it. 
Certainly,  no  consequence  such  as  that  here  in 

Suestion  can  constitute  a  cause  of  action  against 
ic  United  States,  any  more  than  would  any 
other  expenditure  or  any  other  loss  arising  from 
the  business. 

Nor  can  there  be  any  valid  demand  against 
the  United  States,  upon  the  ground  of  money 
paid  and  expended  for  their  benefit.  The  meters 
were  bought  and  paid  for  by  the  appellants. 
They  chose  to  give  the  order  and  pay  the  money 
rather  than  give  up  the  business.  The  meters 
were  delivered  to  them  by  the  manufacturer. 
They  owned  them  and  still  own  them.  The 
United  States  never  asserted  any  claim  to  them. 
After  their  use  was  finally  dispensed  with  by 
the  Government,  the  distillers  had  the  right,  as 
they  still  have,  to  dispose  of  them  according  to 
their  discretion.  Upon  the  passage  of  the  Act 
of  1872,  a  circular  from  the  commissioner  noti- 
fied them  accordingly. 

Nor  is  there  any  foundation  for  a  claim  against 
the  United  States  for  money  had  and  received. 
It  is  true,  their  officer  received  the  price  of  the 
meters  from  the  appellants;  but  it  was  for  the 
manufacturer  and  not  for  the  Government,  and 
it  was  paid  over,  accordingly,  upon  the  delivery 
of  the  meters.  The  officer  was  a  mere  conduit 
for  passing  the  money  from  one  party  to  the 
other.  The  regulation  which  prescribed  the  ar- 
rangement was  intended  to  secure  certainty  and 
promptitude  of  payment  to  the  manufacturer, 
and  corresponding  promptitude  on  his  part  in 
the  delivery  of  the  meters  when  ordered. 

Not  a  dollar  of  the  funds  in  question  is  or 
ever  was  in  the  National  Treasury. 

We  concur  in  the  views  expressed  by  the 
Court  of  Claims,  and  their  judgment is  affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 


UNITED  8TATES,  ex  rel. ,  Thomas  McBrtoe, 
Plff.inErr., 
v. 

CARL  SCHURZ,  Secretary  of  the  Depart- 
ment of  the  Interior. 

(Bee  a  C 12  Otto,  878-408.) 
See  12  Otto. 


Mandamus — to  compel  imue  of  patent— title  of 
claimant,  by  patent — ministerial  duty — accept- 
ance of  grant. 

*L  The  Supreme  Court  of  the  District  of  Columbia 
is  authorized  to  issue  the  writ  of  mandamus  as  an 
original  process.  In  eases  where,  by  the  principles 
of  the  common  law,  the  party  is  entitled  to  it. 

2.  When  a  patent  to  a  citizen  for  a  part  of  the  pub- 
lio  lands  has  been  regularly  signed  by  the  President, 
and  Bealed  with  the  seal  of  the  Government,  coun- 
tersigned by  the  recorder  and  duly  recorded,  the 
right  to  its  possession  by  the  grantee  is  perfect,  and 
a  writ  of  mandamus  will  lie,  to  the  officer  in  whose 
possession  it  la,  to  compel  its  delivery. 

&  In  the  progress  of  the  proceedings  to  acquire, 
under  the  laws  of  the  United  States,  a  title  to  the 
public  lands,  there  must,  in  all  cases  where  the 
claimant  is  successful,  come  a  period  when  the  pow- 
er of  the  executive  officers,  who  constitute  the  Land 
Department  over  those  proceedings,  ceases.  That 
period  is  precisely  whon  the  last  official  act  has  been 
performed  which  is  necessary  to  transfer  the  title 
from  the  Government  to  the  citizen. 

4.  Title  by  patent  from  the  United  States  is  title 
by  record ;  and  delivery  of  the  instrument  to  the 
grantee  is  not  essential  to  pass  the  title,  as  in  con- 
veyances by  privato  persons. 

6.  Therefore,  when  the  officers,  whose  action  is 
rendered  by  the  laws  necessary  to  vest  the  title  in 
the  claimant,  have  decided  in  fails  favor,  and  the  pa- 
tent has  been  duly  signed,  sealed,  countersigned  and 
recorded,  the  title  of  the  land  has  passed  to  the 
grantee,  and  there  remains  nothing  more  to  be  done 
oy  the  Land-Office  but  the  ministerial  duty  of  de- 
livering the  instrument,  which  can  be  enforced  by 
fwmctflintifc 

6.  An  acceptance  of  the  grant  will,  in  such  .case, 
be  presumed  from  the  efforts  of  the  grantee  to  se- 
cure the  favorable  action  of  the  department,  and 
especially  from  the  demand  for  possession  of  the 
patent. 

[No.  707.] 

Argued  Nov.  9,  10, 18S0.  Decided  Dec.  10, 1880. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  case  is  fully  stated  by  the  court. 
Meter*.  W.  H.  Smith,  James  H.Mande- 
ville,  V.  8.  Brooke,  and  James  K.  Redington, 
for  plaintiff  in  error: 

The  Government  grants  and  the  patentee 
takes  by  matter  of  record. 

Bac.  Abr.  Tit.,  Pre.  "P.";  2  Bl.  Com.,  844; 3 
Washb.  Real  Prop. ,  520;  1  Cov.  &  Hughes,  788; 
Willis  v.  Jermin,  Cro.  Eliz.,  167;  Ex  parte  Beck, 
1  Bro.  (C.  C),  578;  Ex  parte  Koops,  6  Ves.,  599; 
Leighton's  Case,,  2  Vera.,  178;  Slingsby's  Case, 
3  Swanst.,  1T8,  note  ;  Ex  parte  O'Reily's  Case, 
1  Ves.,  Jr.,  112;  People  v.  Livingston,  8  Barb., 
255;  Doe,  ex  dem.  Smalley  v.  McKilvain,  14  Ga., 
254. 

"  It  is  a  rule  of  the  common  law,  tint  the 
King  can  only  give  by  matter  of  record.  There- 
fore, the  King's  grants  are  contained  in  charters 
or  letters  patent,  under  the  great  seal  enrolled." 

5  Cruise,  Real  Prop,  (marg.),  40;  Green  v. 
Liter,  8  Cranch,  247. 

The  record  is  complete  when  patent  is  signed, 
sealed  and  recorded. 

"If  the  instrument  be  the  deed  of  the  Gov- 
ernment, that  is,  its  patent,  it  is  in  that  condi- 
tion ready  for  acceptance  by  grantee,  when  the 
last  formalities  required  by  law,  of  the  officers 
of  the  Government,  are  complied  with.  Those 
formalities  consist  in  passing  the  instrument  un- 
der the  seal  of  the  United  States,  and  in  record- 
ing it  in  the  books  of  the  General  Land  Office." 

Leroy  v.  Jamison,  8  Sawy.,  869,  per  Justice 
Field. 

Entries  or  memoranda  made  on  tho  record 
after  recording  are  no  part  of  the  patent. 
•Head  notes  by  Mr.  Justice  Mnm 
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Fatter  r.  Dugan,  8  Ohio,  87;  Merrick  v.  WW. 
fcwsfl,  19  DL,  486:  J?*,  v.  Branson,  14  Mich., 
881;  .Bfyefcno  v.  Btilpheni,  85  Vt,  627;  Fawcetts 
v.  Kimmey,  88  Ala.,  364;  Henfree  v.  Bromley,  6 
East,  810;  Jooton  v.  JfaWn,  15  Johns.,  208; 
Nichols  v.  Johnson,  10  Conn.,  192;  ifee*  v.  0t*?r- 
tauoA,  6  Cow.,  746;  Owings  v.  Norwood,  2  H. 
&  X,  104. 

The  same  doctrine,  ns  to  the  finality  of  a  rec- 
ord once  made  by  a  public  officer,  is  maintained 
in  the  following  cases: 
.  Lick  v.  Diaz,  80  CaL,  72;  Leblano  V.  Ludrique, 
UL*.Ajm.,T$5;MedlienY.Plalte  Cfe.,8Mo.,285. 

When  an  officer,  vested  with  special  and  lim- 
ited Jurisdiction,  once  exercises  the  same,  he  is 
thereafter  without  further  power  and  functus 
officio. 

Orepps  v.  Durden,  Cowp. ,  646;  Ex  parte  Ran- 
dolph. 2  Brock,  447;  Bours  v.  Zachariah,  11  CaL, 


The  law  will  not  permit  an  officer  to  impeach 
his  own  record. 

Quod  per  recordum  probatum,  non  debet  em 
negatutn. 

6  Ops.  Attys-Gen.,  226,  Cushing;  Holme*  v. 
Budd,  11  la.,  190;  Babb  v.  Carroll,  21  Ten., 
705;  Wheeler  v.  Lothrop,  16  Me.,  20;  Dew 
Rjllcy,  7  Eng.  L.  &  E.,  469;  Hudgine  v.  Kemp, 
18  How.,  680  (59  U.  8.,  XV.,  511);  Bonn  v. 
Zachariah  (supra);  Lick  v.  Diaz,  80  CaL,  65. 

No  officer  can  correct,  amend  or  reverse  the 
acts  of  his  predecessor. 

2  Ops.  Attys-Gen.  9,  Wirt;  5  Ops.  Attys-Gen. 
29.  Toucy. 

To  the  same  effect  is  the  doctrine  of  each  of 
the  following  cases: 

5  Ops.  Attys-Gen.,  188,  Johnson;  5  Ops.  Attys- 
Gen.,  285,  Crittenden;  9  Ops.  Attys-Gen.,  82, 
101,  Black;  12  Ops.  Attys-Gen., 855,  Stanbery;  18 
Ops.  Attys-Gen.,  83,  Hoar;  18  Ops.  Attys-Gen., 
887,  Akerman;  13 Ops. Attys-Gen., 457,  Bristow; 
Riley  v.  U.  S.,  1  Ct.  CL,  299;  Chorpenning  v.  U. 
8.,  3  Ct.  CI.,  147;  Mitchell  v.  Cobb,  13  Ala.,  137; 
Franklin  v.  Woodland,  14  La.  Ann.,  184;  Wil- 
cox v.  Jackson,  18  Pet.,  511;  U.  8.  v.  Bk.,  15 
Pet,  401;  Kendall  v.  Stoket,  8  How.,  03;  Bours 
v.  ZachariaJi  {eupra). 

If  any  delivery  of  a  patent  is  necessary,  the 
transmission  of  the  same  to  the  Register  or  Sur- 
veyor-General, for  delivery  to  patentee,  is,  in 
law,  a  delivery. 

Doe  v.  Knight,  5  Barn.  &  C,  C71;  Church  v. 
Oilman,  15  Wend.,  650;  Tate  v.  Tate,  1  Dev.  & 
B.  (Eq.),  26;  Steele  v.  Lowry,  4  Ohio,  74;  Tibbals 
v.  Jacobs,  81  Conn.,  431;  Warren  v.  Stoett,  11 
Foot.  (N.  H.),  840. 

A  delivery  may  be  by  words  without  acts  or 
by  acts  without  words;  and  it  may  be  to  the 
grantee  or  a  third  person,  without  any  special 
authority,  for  the  use  of  the  grantee. 

Verplank  v.  Story,  12  Johns.,  686;  Jackson  v. 
Phipps,  12  Johns.,  418;  Jackson  v.  Bodle,  20 
Johns.  187;  Souverbye  v.  Arden,  1  Johns.  Ch., 
254;  Jonee  v.  Jones,  6  Conn.,  Ill;  Scruqham  v. 
Wood,  15  Wend.,  546;  Porter  v.  Cole,  4  Me.,  21; 
Blight  v.  Sclicnck,  10  Pa.,  285;  BuUiU  v.  Taylor, 
84  Miss.,  741;  Hatch  v.  Hatch,  9  Mass.,  807; 
Stevens  v.  5ofcA,  6  Minn.,  64. 

The  patent  takes  effect  without  delivery. 
Stockton  v.  WiUiams,  1  Doug.  (Mich.),  562. 

Congress  has  never  provided  by  statute,  thai  de- 
livery should  constitute  a  part  of  the  transaction. 

So,  too,  the  adjudicated  cases  in  aa  almost 
168 


unbroken  Hue,  declare  that  no  delivery  is  neces- 
sary in  the  case  of  a  grant  by  the  Government. 

BeviVe  Oase,i  Coke,9;  HOI*.  Dyer,  8  Me.,441i 
Enfield  v.  Permit,  8  N.  H.,  512. 

The  grant  of  the  State,  as  the  same  appears- 
of  record,  is  equivalent  to  livery  of  seisin  in 
the  case  of  individuals  at  common  law. 

8  Wash.,  R.  P.  (Marg.),  520;  Bellows  v.  Copp, 
20  N.  H.,  492;  McCaughal  v.  Ryan,  27  Barb., 
876;  Robinson  v.  Lake,U  la.,  424;  Dow  v.  Oratt, 
1  Kerr  (N.  B.).  646;  Enfield  v.  Day,  11  N.  H... 
520;  McOarrahan  v.  Mining  Co.,  96  U.  8.,  816- 
£XXrV.  680);  PhiUptY.  Erwin,t  Over.  (Tenn.),. 

And  to  the  same  effect  are  the  following  cases: 
People  v.  Livingston  (supra)  -,  Smalley  v.  McKil- 
tain(supra);  Hulickr.  8eovil,4  Gilm.,  174;  XT. 
8.  v.  JoA«,  4  DalL,  416;  see,  6  Cruise,  R,  P. 
(marg.)  40;  WtKu  v.  Jermin  (supra). 

A  patent,  having  once  passed  the  great  seal,  is 
a  legal  grant  without  further  proceedings. 

Ex  parte  Koops,  6  Ves.,  698;  Exports  Beck,  1 
Bro.  (C.  O),  578;  Marbury  v.  Madison,  1  Crunch  „ 
150. 

The  land  department  cennot  recall  or  cancel 
a  patent. 

It  was  an  executive  act  to  sign  the  patent ;  such 
an  act  could  only  be  performed  by  the  President. 
U.  8.  Const,  Art.  IX 

This  determination  could  not  be  overruled  ex- 
cept by  the  courts,  even  though  the  determina- 
tion was  arrived  at  by  fraud;  because,  upon  the 
question  of  fraud  or  no  fraud  or  irregularity  in 
obtaining  the  patent,  the  patentee  is  entitled  to 
be  heard;  or  in  other  words,  the  patentee  is  en- 
titled to  his  day  in  court; 

Hughes  v.  U.S., 4  Wall.,  282(71  U.8.,  XVHI., 
308);  Field  v.  Seabury,  19  How.,  824-832  (00  U. 
8.,  XV.,  651-654); 

So  that,  when  the  land  department  made  out 
the  patent  and  recommended  the  President  to 
sign  it,  and  it  was  signed,  sealed  and  recorded, 
the  subordinate  could  not  annul  the  action  of 
the  President. 

O'Brien  v.  Perry,  1  Black,  183  (66  U.  8., 
XVH.,  114). 

Mesir8.Ch.BLsu  Devena,  Atty-Oen.,  and  Joa. 
K.  McCatmmon,  Asst.  Atty-Oen.,  for  defend- 
ant in  error: 

The  court  has  no  jurisdiction. 

The  law  which  the  court  in  Kendall  v.  U.  8.  r 
12  Pet.,  524,  and  in  subsequent  cases,  including, 
that  of  Th*  Secretary  v.  McOarrahan,  9  Wall., 
298  (76  TJ.  S.,  XIX.,  679)  decided  in  December, 
1869,  held,  as  vesting  the  Circuit  Court  of  the 
District  of  Columbia  or  the  Supreme  Court  of 
said  District  with  power  and  jurisdiction  to  is- 
sue the  writ  of  mandamus  to  an  executive  offi- 
cer to  perform  mere  ministerial  acts  not  involv- 
ing the  exercise  of  judgment  or  discretion,  is 
repealed. 

If  the  Supreme  Court  of  the  District  of  Co- 
lumbia has  jurisdiction  to  issue  the  writ  to  exec- 
utive officers  of  the  United  States  in  any  case, 
such  jurisdiction  does  not  extend  to  acts  involv- 
ing the  exercise  of  judgment  and  discretion. 
The  issue  of  a  patent  for  public  land  of  the  Unit- 
ed States  under  the  laws  of  Congress,  is  such 
an  executive  act  The  adjudicated  cases  upon 
these  points  are  numerous  and  explicit  It  is 
not  necessary  to  restate  the  argument  upon 
which  the  decisions  rest  The  authorities  are 
all  agreed  upon  both  propositions. 
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See  McInUrev.  Wood,!  Crancli,505;  McCluny 
v.  SiUiman,  8  Wheat,  599 etseq.;  Kendall  v.  I. 
S.,  12  Pet.,  626;  Decatur  v.  Paulding,  14  Pet., 
497;  Brculusar  v.  Mason,  6  How.,  92;  U.  8.  v. 
Seaman,  17  How.,  225  (58  U.  S.,  XV.,  226);  U. 
S.  v.  Guthrie.17  How.,  284  (58  U.  8.,  XV.,102); 
BeU  v.  Rearne,  19  How.,  252  (60  U.  8.,  XV., 
614);  DoswelX  v.  Be  La  Ianto,  20  How.,  29  (61 
U.  S.,  XV.,  824);  Magmre  v.  Tyler,  1  Black, 
195  (66  U.  8.,  XVII.,  187);  8.  C,  8  Wall.,  664 
(75  U.  8.,  XIX,  824);Comr.v.  W/titeley.AWoll, 
584  (71  U.  8.,  XVIII.,  888);  U.  8.  v.  Commis- 
sioner, 5  Wall.,  568  (72  U.  8.,  XVIII.,  692); 
Riggs  v.  Johnson  Co.,  6  Wall.,  197  (78  U.  8., 
XVIII. .  776);  Gaines  y.TJiompson.t  Wall.,  847 
(74  U.S.,  XIX.,  62);  Secretary  v.  McGarralian 
(supra);  Litchfield  v.  Register,  9  Wall.,  575  (76 
U.  8..  XIX.,  681);  U.  8.  v.  Wright,  11  Wall., 
648  (78  U.  S.,  XX,  188);  Johnson  v.  Tousley,  18 
Wall.,  72  (83  U.8.,  XX.,  485);  8/iepley  v. Cowan, 
91  U.  8.,  336  (XXIII.,  426);  Moore  v.  Bobbin*, 
98  U.  8.,  580  (XXIV.,  848);  Snyder  v.  Sickles, 
98  U.  S.,  211  (XXV.,  101);  Marquez  v.  Frisbie, 
No.  78  Oct.  Tcrm,1879(101  U.S.,  XXV.,  800); 
Vance  v.BurbanL;  No.  553  Oct.  Term.1879  (101 
U.  8.,  XXV.,  929). 

These  cases  sufficiently  explain  the  general 
doctrine  announced  in  Marbury  v.  Madison,  1 
Cranch,  150,  cited  by  counsel  for  McBride  in 
this  case.  See,  especially,  Gaines  v.  Thompson 
(supra),  wherein  the  power  of  the  commissioner 
to  cancel  an  entry  of  the  public  land  is  expressly 
sustained,  and  the  classification  made  in  the 
Marbury  case  is  modified. 

To  the  complete  issue  of  such  patent,  delivery 
is  essential. 

Section  459  provides  for  a  special  officer  to 
complete  the  issue,  "  In  pursuance  of  instruc- 
tions from  the  commissioner,  by  certifying,  af- 
fixing the  seal,  engrossing,  recording  and  trans- 
miting  such  patents."  These  are  the  prescribed 
executive  duties  which  relate  to  the  issuing  of 
the  patent  as  previously  assigned.  Each  statu- 
tory proceeding  is  essential  to  the  whole. 

In  McGarrahan  v.  Mining  Co.,  96  U.  S.,  816 
(XXIV.,  680),  it  is  said  that  *'  The  patent,  exe- 
cuted in  the  prescribed  form  which  issues  from 
the  General  Land-Office,  is  made  the  instrument 
of  passing  title  out  of  the  United  States."  Here 
it  is  obvious  that  the  execution  in  the  prescribed 
form  is  referred  to  as  quite  distinct  from  and  in- 
dependent of  the  issue  of  the  general  Land-Of- 
fice. Execution  is  not  issue,  nor  docs  it  issue 
by  the  record,  for  it  is  immediately  said  by  the 
court,  that  "  The  record  called  for  by  the  Act 
of  Congress  is  made  by  copying  the  patent  to  be 
issued  into  the  book  kept  for  that  purpose.  Set- 
tled rules  are  published,  governing  the  transmis- 
sion of  patents  to  the  patentees  through  the  in- 
tervention of  the  district  officers  as  agents  of  the 
Government,  or  directly  from  the  general  Land- 
Office;  possession  of  the  instrument  never  being 
given  to  the  grantee  except  upon  surrender  of 
the  duplicate  receipt,  or  proof  by  affidavit  of  its 
loss."  For  authority  to  issue  such  regulation, 
see  Snyder  v.  Sickles,  98  U.  8.,  208  (XXV.,97); 
8ec  2478,  R.  8. 

This  delivery  then,  is  an  official  executive  act, 
necessary  to  the  complete  issue  of  the  patent  and 
essential  to  its  operation  to  pass  the  title  of  the 
United  States.  The  delivery  personally  by  the 
recorder,  is  said  to  be  a  better  recognition  of  its 
validity  than  the  record  itself. 
See  12  Otto. 


McGarralian,  supra,  322  (G84). 

And  again,  on  page  323  (635),  in  speaking  of 
the  effect  of  an  imperfect  instrument  perfectly 
recorded,  or  a  perfect  instrument  imperfectly 
recorded,  to  prove  a  grant,  it  is  said,  "If  a  per- 
fect patent  has  in  fact  issued,  it  must  be  proved 
in  some  other  way  than  by  the  record." 

Moore  v.  Bobbins  (supra). 

In  BeU  v.  Hearne  (supra),  and  Magvnre  v.  Ty- 
ler (supra),  patents  had  been  prepared  and  de- 
livered, but  the  court  held  that,  as  there  was  no 
acceptance,  the  delivery  was  not  good  and  tho 
recall  and  cancellation  were  proper,  leaving  the 
status  of  the  land  precisely  as  it  was  before  exe- 
cution of  the  instrument. 

Never  having  been  effectually  delivered,  its 
possession  by  the  commissioner  gave  him  juris- 
diction for  good  cairn  to  cancel  it. 

Dostrell  v.  Be  Jxi  L  :izo  (supra). 

In  the  case  of  Meisi  iJc,  we  accordingly  sub- 
mit, that  he  can  take  nothing  by  the  mere  exe- 
cution and  recording  of  his  patent  without  de- 
livery; and  that  if  mistake  occurred  in  the  con- 
dition of  the  title,  or  want  of  authority  to  issue 
it  before  completion  of  issue  by  its  delivery,  no- 
title  nor  right  depending  on  6uch  execution  has- 
passed  to  him,  and  the  department  may  treat  it 
as  void,  and  proceed  to  dispose  of  the  land  ac- 
cording to  law. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  District  of  Columbia. 

In  that  court  it  was  commenced  by  a  petition 
for  a  writ  of  mandamus  to  compel  the  Secretary 
of  the  Interior  to  deliver  to  the  relator,  McBride, 
a  patent  for  a  quarter  section  of  the  public  lands- 
which,  it  was  alleged,  had  been  signed  by  the 
President,  the  seal  of  the  United  States  affixed 
to  it,  and  duly  recorded  in  the  proper  book  in 
the  General  Land-Office,  and  countersigned  by 
the  recorder.  For  this  instrument,  while  in  the 
immediate  possession  of  the  Secretary,  McBride 
made  demand  and  was  refused;  whereupon  he 
filed  the  petition  for  mandamus.  The  court,  in- 
stead of  issuing  the  alternative  writ,  proceeded 
by  ordering  a  rule  on  the  Secretary  to  show 
cause  why  the  writ  should  not  issue.  A  supple- 
mental petition  was  filed,  and  Secretary  Schurz, 
in  due  time,  filed  his  answer,  accompanied  by 
certain  exhibits,  to  which  the  relator  replied  by 
taking  issue,  according  to  the  rules  of  practice 
prescribed  by  that  court,  on  every  allegation  of 
the  answer. 

Upon  these  pleadings  and  the  following  agreed 
statement  of  facts  signed  by  counsel  for  each 
party,  the  case  was  heard  and  the  rule  was  dis- 
charged: 

"  Agreed  Statement  of  Counsel. 
In  the  Supreme  Court  of  the  District  of  Colum- 
bia, this  14th  day  of  November,  1879. 
The  United  States,  ez  relatione ' 
Thomas  McBride, 

9. 

Carl  Schurz,  Secretary  of  the 

Department  of  the  Interior.  _ 

Be  it  remembered  that,  on  the  hearing  of 
this  cause  before  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  sitting  in  General  Term,  on 
the  28th  day  of  October,  1879,  it  was  conceded 
by  both  parties,  that  all  the  allegations  of  the 
original  petition  were  true,  except  the  one  that 
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the  premises  nam  jd  in  the  petition  were  in  1882 
subject  to  pre-emption  filing  or  homestead  entry. 

It  was  also  conceded  that  the  case  relating 
to  said  premises,  set  out  in  the  answer  of  re- 
spondent, had  been  appealed  from  the  decision 
of  the  Commissioner  of  the  General  Land-Office 
to  the  Secretary  of  the  Interior,  and  was  pend- 
ing before  the  said  Secretary  at  the  time  the 
demand  for  said  patent  was  made  on  him,  asset 
forth  in  the  said  original  petition  of  relator,  and 
for  some  days  thereafter,  and  that  at  the  time 
of  said  demand ,  and  for  some  days  thereafter,  the 
said  patent  was,  with  the  papers  in  said  case,  as 
an  exhibit  in  said  case,  in  the  office  of  (he  Sec- 
retary of  the  Interior,  and  was  not  in  the  of- 
fice of  the  Commissioner  cf  the  General  Land- 
Office. 

It  was  also  conceded  that  the  incorporated 
Town  of  Grantsville,  set  forth  in  the  answer  of 
the  respondent,  was  in  fact^  the  incorporated 
City  of  Grantsville,  and  that  it  was  incorporated 
by  the  Territorial  Legislature  ofUtah  onthel2th 
day  of  January,  1870,  and  that  said  Act  should 
be  treated  as  referred  to  and  made  a  part  of  this 
case. 

All  other  matters  in  said  case  stood  upon 
the  original  and  supplemental  petition,  the  an- 
swer of  respondent,  and  the  replication  thereto. 
There  was  no  other  or  further  proof  or  evidence 
offered  by  cither  party. 

One  of  the  rules  of  this  court  is  as  follows: 
[  382]       83-    The  joinder  in  issue  may  be — 

'  The  plaintiff  joins  issue  upon  the  defend- 
ant's first  plea. 

'  The  defendant  ioins  issue  upon  the  plaint- 
iff's replication  to  the  first  plea.' 

And  this  form  of  joinder  shall  be  deemed 
to  be  a  denial  of  the  substance  of  the  pleading 
to  which  it  relates,  and  an  issue  thereon. 

And  thereupon  the  said  court,  upon  the  10th 
day  of  November,  1879,  upon  the  evidence  and 
pleading  aforesaid,  gave  judgment  for  the  said 
respondent. 

The  foregoing  facts  are  stipulated  to  be  a 
full  and  true  statement  of  this  case,  and  made 
part  of  the  record  therein. 

Nov.  14, 1879.  W.  H.  Smith, 

Atty.Jor  Plff. 
U.  J.  Baxter, 
Of  Counsel  for  Respondent. 

Whereupon  the  court  orders  the  said  stipula- 
tion to  be  made  of  record  in  the  case."  *  *  * 

Some  question  was  made,  on  the  argument 
in  this  court,  as  to  the  effect  of  the  answer  as 
evidence,  and  the  practice  in  the  Court  of 
King's  Bench,  in  England,  has  been  referred  to 
•as  making  the  return  to  the  writ  conclusive,  or 
at  least  evidence,  of  all  it  states.  We  are  re- 
lieved of  any  difficulty  on  this  point  by  the 
stipulation  of  the  parties. 

No  writ  of  mandamus,  alternative  or  other- 
wise, was  issued.  And  there  was,  therefore,  no 
technical  return  to  such  a  writ,  and  in  strictness 
the  rule  applicable  to  such  a  writ  does  not  ap- 
ply. If,  however,  it  could  be  held  that  the  an- 
swer to  the  rule  to  show  cause  stands  in  the 
place  of  a  return  to  a  writ  of  mandamus,  the 
parties  have  voluntarily  made  their  own  issues, 
and  stipulated  as  to  the  evidence  which  shall  be 
considered  by  the  court. 

By  this  stipulation  the  allegations  of  the  orig- 
inal petition,  except  one  which  is  specified,  are 
to  be  taken  as  true.  Certain  other  facts  are 
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then  set  out.  It  is  then  added,  that  a!  other 
matters  stand  upon  the  original  and  supple- 
mental petitions,  the  answer  and  replication, 
and  that  there  was  no  other  or  further  proof 
offered  by  either  party.  As  the  replication  dis- 
tinctly put  in  issue  every  paragraph  of  the  an- 
swer, as  no  evidence  was  offered  in  support  of  1 383  J 
the  answer,  and  as  the  rule  of  the  court  is  re- 
cited which  makes  the  replication  in  this  case 
a  denial  of  the  substance  of  the  pleading  to 
which  it  relates,  we  must  exclude  the  supple- 
mental petition  and  the  answer  of  the  respond- 
ent as  evidence,  and  decide  the  case  on  the 
allegations  of  the  original  petition  and  the  facts 
stipulated  in  the  agreed  case. 

The  petition  alleged  that  McBride,  who  had 
the  requisite  qualification  to  assert  a  claim  un- 
der the  preemption  or  homestead  laws,  settled 
upon  the  land  covered  by  the  patent  in  the 
year  1862,  with  intent  to  appropriate  it  un- 
der the  laws  of  the  United  States;  that  he 
erected  a  dwelling-house,  cultivated  the  land 
and  has  continuously  occupied  and  resided  on 
it  ever  since;  that,  in  May,  1869,  he  made  a 
homestead  entry  of  the  land  at  the  proper  land- 
office  in  Salt  Lake  City  ;  that  he  duly  pre- 
sented this  claim  according  to  law  and  the  rules 
of  the  land  department,  with  such  effect  that  a 
patent  to  him  for  the  land  was  signed  by  the 
President  on  the2Cth  of  September,  1877,  scalea 
with  the  seal  of  the  United  States,  countersigned 
by  the  recorder  of  the  General  Land-Office  and 
duly  recorded  by  him  in  the  proper  record  book 
of  that  office;  that  this  patent  was  transmitted 
by  mail  to  the  local  land  officers  at  Salt  Lako 
for  delivery  to  the  petitioner,  and  was,  while 
there,  demanded  by  him  of  those  officers  who 
refused  to  deliver  it;  that  said  patent  was  aft- 
erwards, by  order  of  the  Commissioner  of  the 
Land-Office,  returned  to  that  office,  and  coming 
into  the  possession  of  the  Secretary  of  the  Inte- 
rior on  some  proceedings  by  other  parties  con- 
testing petitioner's  right  to  the  land,  petitioner 
again  demanded  its  delivery  to  him  of  the  Sec- 
retary, who  also  refused.  He  thereupon  filed 
his  petition  for  the  mandamus. 

We  arc  met  at  the  threshold  of  this  inquiry 
by  a  denial  of  the  authority  of  the  Supreme 
Court  of  the  District  of  Columbia  to  issue  a 
writ  of  mandamus,  as  an  original  process. 

The  argument  is,  that  the  jurisdiction  of  that 
court  over  this  class  of  subjects  is  governed  by 
section  760  of  the  Revised  Statutes,  relating  to 
the  District  of  Columbia.  That  section  enact3 
that '  'The  Supreme  Court  shall  possess  the  same 
power  and  exercise  the  same  jurisdiction  as  the 
circuit  courts  of  the  United  States."  As  this 
court  decided  in  Mclntire  v.  Wood,  7  Cranch, 
504,  and  in  McClung  v.  SiUiman,  6  Wheat., 
598,  that  the  circuit  courts  of  the  United  States 
possessed  no  such  power,  the  argument  would 
be  perfect  if  no  other  powers  on  that  subject 
existed  in  the  Supreme  Court  of  the  District 
than  what  is  conferred  by  the  above  section. 

But  this  court,  in  the  case  of  Kendall  v.  U.  8. 
heldthatby  theAct  of  February  27,1801, 128tat. 
at  L.  ,103  .organizing  originally  the  courts  of  this 
District,  the  clause  of  that  Act  which  declared 
the  laws  of  Maryland  in  force  at  that  date,  con- 
tinued in  force  in  that  part  of  the  District  which 
had  been  ceded  by  that  State,  invested  the  Cir- 
cuit Court,  as  it  was  then  called,  with  this  very 
power,  because  it  was  a  common  law  jurisdic- 
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tion,  and  the  common  law  on  that  subject  was 
then  in  force  in  Maryland.  12  Pet.,  818,  et  sea. 
This  proposition  has  been  repeatedly  upheld 
by  the  court  since  that  time,  and  up  to  the  date 
oi  the  revision  it  was  no  longer  an  open  ques- 
tion that  in  a  proper  case  the  court  had  author- 
ity to  issue  the  writ. 

It  is  now  said,  however,  that  this  section  be- 
ing enacted  as  of  the  first  day  of  December, 
1873,  defines  the  jurisdiction  of  the  Supreme 
Court  of  the  District  as  governed  by  the  powers 
of  the  Circuit  Courts  of  the  United.  States  over 
the  same  subject  at  that  date,  at  which  time  it  is 
clear  these  latter  courts  had  no  such  power;  and 
that,  as  the  revision  repealed  all  other  laws  on 
the  same  subject,  the  Act  concerning  the  law  of 
Maryland  no  longer  applied  to  the  case. 

This  leaves  out  of  the  process  of  reasoning 
the  92d  section  of  the  revision,  which  declares 
again,  that  "The  laws  of  the  State  of  Maryland, 
not  inconsistent  with  this  title,  as  the  same  ex- 
isted on  the  27th  day  of  July,  1801,  except  as 
since  modified  or  repealed  by  Congress  or  by 
authority  thereof,  or  until  so  modified  or  re- 
pealed, continue  in  force  within  the  District." 
Thus  the  argument  is  precisely  the  same  as  it 
was  in  the  case  of  Kendall  v.  U.  8.,  for  it  was 
urged  there,  as  here,  that  as  the  Act  creating 
the  court  measured  its  jurisdiction  by  that  of 
the  Circuit  Courts  of  the  United  States,  which 
luid  no  such  jurisdiction,  there  could  be  none 
in  the  former;  to  which  the  court  replied,  the 
provision  which  continued  in  force  the  laws  of 
Maryland. 

The  revision  has  merely  separated  the  dif- 
ferent sections  of  the  Act  of  February  27, 1801, 
and  placed  part  of  it  in  section  760  and  part  of 
it  in  section  92.  Neither  provision  is  repealed, 
but  we  think  both  of  them  are  retained,  with 
the  construction  placed  on  them  by  this  court 
in  Kendall  v.  XT.  8.,  and  the  subsequent  cases. 
But  this  question  would  seem  to  be  set  at  rest 
by  the  Act  of  1877,  "To  perfect  the  revision  of 
the  Statutes  of  the  United  States,  and  the  Stat- 
utes relating  to  the  District  of  Columbia."  The 
Act  amends  section  763  of  the  Revision  of  the 
Statutes  of  the  District,  by  enacting  that  "Said 
courts  shall  have  cognizance  of  all  crimes  and 
offenses  committed  within  said  District,  and  in 
all  cases  in  law  and  equity  between  parties,  both 
or  either  of  which  shall  be  resident  or  be  found 
within  said  District,  and  also  of  all  suits  of  a 
civil  nature  at  common  law  or  in  equity,  in 
which  the  United  States  shall  be  plaintiffs  or 
complainants."    19  Stat,  at  L.,  258. 

We  are  of  opinion  that  the  authority  to  issue 
writs  of  mandamus  in  cases  in  which  the  parties 
are  by  the  common  law  entitled  to  them  is 
vested  in  the  Supreme  Court  of  the  District  of 
Columbia. 

We  proceed  to  inquire  whether  the  relator 
has  made  such  a  case. 

If  the  relator  was  entitled  to  the  possession 
of  the  patent  as  his  property,  and  it  was  the 
plain  duty  of  the  Secretary  to  deliver  it  to  him 
when  demanded,  then,  under  all  the  authorities, 
and  especially  the  decisions  of  this  court,  he  is 
entitled  to  the  remedy  he  asks.  From  the  case 
of  Marburg  v.  Madison,  1  Cranch,  187,  down 
to  the  present  time,  such  has  been  the  settled 
doctrine  of  this  court.  And  though  it  may  be 
mid  that  the  opinion  of  Chief  Justice  Marshall 
in  that  case  was  not  necessary  to  the  decision 
See  12  Otto. 


made,  which  was  that  fftis  court  ha  j  no  origi- 
nal jurisdiction  in  that  case,  the  principles  of 
the  opinion  have  been  repeatedly  recognized 
and  acted  upon  in  this  court  since,  and  the  case 
cited  with  approval,  in  its  definition  of  the  cir- 
cumstances under  which  persons  holding  pub- 
lic offices  will  be  compelled  to  perform  certain 
duties  which  are  merely  ministerial.  Kendall 
v.  U.  8.  [supra];  Decatur  v.  Paulding,  14  Pet., 
497;  Kendall  v.  Stokes,  8  How.,  87;  Comr.  v. 
Wliiteley,  4  Wall.,  522  [71  U.  S.,  XVIII.,  8351. 

The  next  objection  to  issuing  the  writ  which 
we  are  called  to  consider  is,  that  the  Secretary, 
in  deciding  whether  he  would  deliver  the  patent 
to  McBride  or  not,  was  called  upon  tc  exercise 
a  judgment  and  discretion  on  the  case  presented 
to  him  which  were  not  merely  ministerial,  but 
which  were  rather  judicial  in  their  character, 
and  in  regard  to  which  many  matters  were  to 
be  considered,  such  as  the  validity  of  the  title 
conferred  by  the  patent,  the  circumstances 
under  which  it  was  signed,  sealed  and  recorded, 
and  the  conflicting  rights  of  other  parties  to  the 
land  covered  by  it.  In  short,  that  this  execu- 
tion of  the  patent  concluded  nothing,  and  the 
authority  of  the  Secretary  and  the  Commis- 
sioner of  the  General  Land-Office  to  deal  with 
the  whole  subject,  including  the  relator's  right 
to  the  land,  remained  unaffected  by  the  patent. 
Whether  this  be  so  or  not  must  depend  upon 
the  authority  conferred  by  Congress  upon  those 
officers,  and  the  effect  of  the  patent  in  the  stage 
to  which  it  had  come  when  the  demand  for  its 
possession  was  made  by  McBride. 

The  Constitution  of  the  United  States  de- 
clares that  Congress  shall  have  power  to  dispose 
of  and  make  ail  needful  rules  and  regulations 
respecting  the  territory  and  other  property  be- 
longing to  the  United  States,  and  under  this 
provision  the  sale  of  the  public  lands  has  been 
placed  by  statute  under  the  control  of  the  Sec- 
retary of  the  Interior. 

To  aid  him  in  the  performance  of  this  duty, 
a  Bureau  has  been  created,  at  the  head  of  which  • ««« i 
is  the  Commissioner  of  the  General  Land-Office,  1  *  wo  1 
with  many  subordinates.  To  them,  as  a  special 
tribunal.  Congress  has  confided  the  execution  of 
the  laws  which  regulate  the  survey  ing,  the  selling 
and  the  general  care  of  these  lands. 

Congress  has  also  enacted  a  system  of  laws  by 
which  rights  to  these  lands  may  be  acquired, 
and  the  title  of  the  Government  conveyed  to  the 
citizen,  and  this  court  has,  with  a  strong  hand, 
upheld  the  doctrine  that  so  long  as  the  legal  title 
to  these  lands  remained  in  the  United  States, 
and  the  proceedings  for  acquiring  title  were  as 
yet  in  fieri  before  this  special  tribunal  created 
by  Congress  for  deciding  the  questions  which 
should  arise  in  the  course  of  these  proceedings, 
the  courts  would  not  interfere  to  control  the  ex- 
ercise of  the  power  thus  vested  in  that  tribunal. 
To  that  doctrine  we  still  adhere. 

But  we  have  also  held  that  when,  by  the  ac- 
tion of  these  officers  and  of  the  President  of  the 
United  States,  in  issuing  a  patent  to  a  citizen, 
the  title  to  the  land  has  passed  from  the  Gov- 
ernment, the  question  of  who  is  the  real  owner 
of  it  is  open  in  the  proper  courts  to  all  the  con- 
siderations appropriate  to  the  case.  And  this  is 
so,  whether  the  United  States  shall  sue  to  set 
aside  the  patent  and  recover  back  the  title  so 
conveyed,  as  in  U.S.  v.  Stone,  2  WalL,  525  [69 
U.  8.,  XVII.,  765],  or  an  individual  shall  sue 
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to  have  the  title  conveyed  by  the  patent  held  by 
the  patentee  in  trust  for  that  individual,  on  ac- 
count of  equitable  circumstances  which  entitle 
him  to  that  relief.  Johnton  v.  Totetley.13  Wall., 
72  [80  U.  8.,  XX.,  485],  and  other  cases. 

In  the  case  before  us,  it  is  said  that  the  instru- 
ment called  a  patent,  which  purports  in  the 
name  of  the  United  States  to  convey  to  McBridc 
the  land  in  controversy,  is  not  effectual  for  that 
purpose  for  want  of  delivery;  that,  though 
signed  and  sailed  and  recorded  and  sent  to  the 
register  of  the  land-office  at  Salt  Lake  City  for 
delivery  to  him,  it  never  was  so  delivered,  and 
has  always  remained  under  the  control  of  the 
officers  of  the  Land  Department,  and  that  the 
instrument  is  invalid  as  a  deed  of  conveyance, 
for  want  of  delivery  to  the  grantee.  If  it' were 
conceded  that  delivery  of  this  patent  is  essential 
to  its  power  to  transfer  title  to  the  grantee,  and 
that  such  delivery  is  required  as  that  which 
.is  necessary  between  man  and  man,  it  would  be 
a  question  of  some  difficulty  to  decide  whether 
such  delivery  has  taken  place  in  this  case.  The 
well  known  principle  by  which  the  intention  of 
the  grantor  in  a  deed  to  make  an  act,  which 
falls  far  short  of  manual  deli  very ,  to  stand  for  de- 
livery, when  so  designed,  might  well  be  applied 
to  the  act  of  the  commissioner  in  transmitting 
the  patent  by  mail  to  the  local  office  for  the  pur- 
pose of  delivery;  while,  on  the  other  hand,  it  is 
argued  with  much  force  that  the  instrument 
never  actually  passed  from  the  land-office  or 
the  control  of  its  officers.  We  do  not  think  the 
decision  of  this  point  necessary  to  the  case  be- 
fore us. 

We  are  of  opinion  that  when,  upon  the  de- 
cision of  the  proper  office  that  the  citizen  lias 
become  entitled  to  a  patent  for  a  portion  of  the 
public  lands,such  a  patent  is  in  that  office  made 
out  and  signed  by  the  President  and  when  the 
seal  of  the  United  States  is  affixed  to  the  in- 
strument, countersigned  by  the  recorder  of  the 
Land-Office,  and  duly  recorded  in  the  record 
book  kept  for  that  purpose,  it  becomes  a  solemn 
public  Act  of  the  Government  of  the  United 
States,  and  needs  no  further  delivery  or  other 
authentication  to  make  it  perfect  and  valid. 
That  in  such  case  the  title  to  the  land  conveyed 
passes  by  matter  of  record  to  the  grantee,  and 
that  delivery  as  in  cases  of  deeds  of  private  in- 
dividuals is  not  necessary  to  give  effect  to  the 
granting  clause  of  the  instrument. 

The  authorities  on  this  subject  are  numerous 
and  they  are  uniform.  They  have  their  origin 
in  the  decisions  of  the  English  courts  upon  the 
grants  of  the  Crown  evidenced  by  instruments 
called  there,  as  here,  patents. 

Blackstonc  describes  four  modes  of  alienation 
or  transfer  of  title  to  real  estate,  which  he  calls 
common  assurance :  the  first  of  which  is  by 
matter  in  pais  or  deed  ;  the  second  by  matter 
of  record,  or  an  assurance  transacted  only  in 
the  king's  public  courts  of  record  ;  the  third  by 
special  custom  ;  and  the  fourth  by  devise  in  a 
last  will  or  testament. 

In  the  chapter  devoted  to  alienation  by  deed 
he  enumerates,  among  the  requisites  to  its  valid- 
ity, the  act  of  delivery.  (Book  2,  ch.  20.)  But 
in  chapter  21,  devoted  to  alienation  by  matter 
of  record,  nothing  is  said  about  delivery  as 
necessary  to  pass  the  title,  and  under  this  head 
he  includes  the  King's  grants.  These,  he  says, 
are  all  made  matter  of  public  record,  and  are 
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contained  in  charters  or  letters  patent,  lie  then 
recites  the  processes  by  which  patents  arc  pre- 
pared and  perfected ,  the  various  officers  through  1 398 ] 
whose  hands  they  pass,  and  the  manner  of  af- 
fixing the  seal  to  them,  and  their  final  enroll- 
ment. They  are  then  perfect  grants,  and  no 
mention  is  made  of  delivery  as  a  prerequisite  to 
their  validity.  After  this  they  can  only  be  re- 
voked or  annulled  by  tcire  Jacicis  or  other  ju- 
dicial proceeding.  2  Com.,  346.  The  impor 
tance  attached  to  the  delivcrv  of  the  deed  in 
modern  conveyancing  oriscs  largely  from  the 
fact  that  the  deed  has  taken  the  place  of  the 
ancient  livery  of  seisin  in  feudal  times,  when, 
in  order  to  give  effect  to  the  enfeoffment  of  the 
new  tenant,  the  act  of  delivering  possession  iu 
a  public  and  notorious  manner  was  the  essen- 
tial evidence  of  the  investiture  of  the  title  to 
the  land.  This  became  gradually  diminished  in 
importance.until  the  manual  delivery  of  a  piece 
of  the  turf  and  many  other  symbolical  acta, 
became  sufficient.  When  all  this  passed  away, 
and  the  creation  and  transfer  of  estates  in  land 
by  a  written  instrument,  called  the  act  or  deed 
of  the  party,  became  the  usual  mode,  the  in- 
strument was  at  first  delivered  on  the  land  in 
lieu  of  livery  of  seisin.  Sheppard,  Touch.,  54; 
Co.  Litt.,  260  4/  Washb.,  Real  Prop.,  book  8, 
308.  Finally,  any  delivery  of  the  deed,  or  any 
act  which  the  party  intended  to  stand  for  such 
delivery,  became  effectual  to  pass  the  title. 
Church  v.  Oilman,  15  Wend.,  656;  Butler  v. 
Baker,  3  Co.,  25  ft;  Warren  v.  Sicett,  81  N.  H. 
(11  Foster),  332 ;  llateli  v.  Hatch,  9  Mass.,  807. 

But  in  regard  to  the  transfer  of  title  by 
matter  of  record,  whether  this  record  were  a 
judgment  or  decree  in  a  court  of  justice,  as 
fines  and  recoveries,  or  the  record  made  in  the 
proper  office  (generally  in  the  Court  of  Chan- 
cery by  the  Lord  Chancellor)  of  the  King's 
grant,  called  enrollment,  no  livery  of  seisin  was 
necessary,  nor  any  delivery  of  the  document 
sealed  with  the  King's  seal;  for  when  this  seal 
was  affixed  to  the  instrument  and  the  enrollment 
of  it  was  made,  no  higher  evidence  could  be 
had,  nor  was  any  other  evidence  necessary  of 
.this  act  or  deed  of  the  King.  Hence,  Mr. 
Cruise,  in  his  Digest  of  the  English  Law  of 
Real  Property,  says:  "'The  King's  letters-pa- 
tent need  no  delivery  ;  nor  his  patents  under  the 
great  seal  of  the  Duchy  of  Lancaster  ;  for  they 
are  sufficiently  authenticated  and  completed  by 
the  annexing  of  the  resp»-  -;ive  seals  to  them. 
Title  xxxiv.  sec.  1,  par.  _~ 

In  the  case  of  Marbury  v.  Madtuvn,  1  C ranch, 
137,  to  which  we  have  already  referred,  the  [3991 
court,  likening  the  commission  of  the  justice  of 
the  peace,  which  was  signed  and  sealed  by  the 
President  and  left  in  the  hands  of  the  Secretary  of 
State,  to  a  patent  for  lands,  uses  this  language: 
"  By  the  Act  passed  in  1796,  1  Stat,  at  L.,  464, 
authorizing  the  sale  of  lands  above  the  mouth 
of  the  Kentucky  River  (Vol.  III.,  p.  229),  the 
purchaser,  on  paying  his  purchase  money,  be- 
comes completely  entitled  to  the  property  pur- 
chased, ana  on  producing  to  the  Secretary  of 
State  the  receipt  of  the  Treasurer,  upon  a  cer- 
tificate required  by  the  law,  the  President  of  the 
United  States  is  authorized  to  grant  him  a  pa- 
tent. It  is  further  enacted  that  all  patents  shall 
be  countersigned  by  the  Secretary  of  State  and 
recorded  in  his  office.  If  the  Secretary  of  State 
should  choose  to  withhold  this  patent  or,  the  pa- 
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tent  being  lost,  should  refuse  a  copy  of  it,  can  it 
be  imagined  that  the  law  furnishes  to  the  in- 
jured party  no  remedy?  It  is  not  believed  that 
any  person  whatever  would  attempt  to  maintain 
such  a  proposition." 

In  another  part  of  the  opinion  it  is  said:  "  In 
all  cases  of  letters  patent,  certain  solemnities 
are  required  by  law,  which  solemnities  are  the 
evidences  of  the  validity  of  the  instrument.  A 
formal  delivery  to  the  person  is  not  among 
them.  In  cases  of  commissions,  the  sign-man- 
ual of  the  President  and  the  seal  of  the  United 
States  are  those  solemnities." 

The  same  principle  is  found  in  the  opinion  of 
the  court,  delivered  by  Mr.  Justice  Story,  in 
the  case  of  Green  v.  Liter,  8  Cranch,  229. 

Many  decisions  of  state  courts  of  the  highest 
character,  to  the  same  effect,  are  cited  in  the  brief 
of  counsel  for  relator  in  this  case,  among 
which  may  be  mentioned  Me  parte  Kuhtman,o 
Rich.  Ch.,  257;  Donnerv.  Palmer,  81  Cal.,  500; 
The  subject  is  very  fully  and  ably  discussed  by 
Mr.  Justice  Field  in  the  case  of  Leroy  v.  Jamison, 
3  Sawy.,  869. 

It  is  also  said  that  there  was  no  acceptance 
of  this  patent  by  the  grantee,  and  for  that  reason 
i».  is  ineffectual  to  convey  title.  It  is  not  nec- 
essary to  enter  into  much  discussion  on  this 
subject,  because  the  acceptance  of  a  deed  may 
lie  presumed  under  circumstances  far  short  of 
what  was  admitted  to  exist  in  this  case. 

The  doctrine  on  this  point  is  well  stated  by 
|400]  Attorney-General  Crittenden,  in  the  case  of 
Pierre  Mu telle,  in  1841,  as  found  in  3  Ops.  Attys- 
Oen. ,  054,  which  was  a  case  like  the  present,  in 
regard  to  the  duty  of  the  Secretary  to  deliver 
the  patent  then  lying  in  the  office. 

"  My  opinion,''  said  he,  "  is  that  the  title  to 
the  land  did  pass  to  Pierre  Mutcllc  at  the  date  of 
the  patent  to  him,thmtgh  that  patent  still  remains 
in  the  land-office  iritliout  any  actual  tradition  of 
it  to  any  one.  The  patent  was  issued  by  au- 
thority and  direction  of  law,  and  upon  general 
principles,  wlicrc  the  patentee  docs  not  expressly 
distent,  his  assent  and  acceptance  are  to  be  pre- 
sumed from  the  beneficial  nature  of  the  grant. 
But  it  is  hardly  necessary  to  resort  to  such  pre- 
sumptions, because,  in  this  and  in  all  such  cases 
the  acts  required  to  be  done  by  the  claimant, 
and  actually  done  by  him  in  the  preparation  of 
his  claim  for  patenting,  arc  equivalent  to  a  posi- 
tive demand  of  the  patent  and  amount  to  an 
acceptance  of  it.  The  patent,  in  the  meaning 
of  the  Act  referred  to,  is  granted  to  the  patentee 
from  its  date,  tliovgh  he  may  never  actually  see 
or  receive  it,  and  is  valid  and  effectual  to  pass 
the  title  to  the  land. 

All  legal  muniments  of  title  belong  to  him 
who  owns  the  land,  *  *  *  but  as  the  pa- 
tent is  a  recorded  evidence  of  title,  always  ac- 
cessible, no  material  prejudice  can  result  to 
the  true  owner  from  a  stranger  getting  posses- 
sion of  it." 

The  lone  pursuit  of  this  claim  by  McBride, 
his  repeated  demand  for  the  patent  after  it  had 
been  perfected,  and  his  persistent  effort  toobtain 
possession  of  it,  are  ample  proof  of  his  accept- 
ance of  the  grant  of  which  it  is  the  evidence. 

It  is  argued  with  much  plausibility  that  the  re- 
lator was  not  entitled  to  the  land  by  the  laws  of 
the  United  States,  because  it  was  not  subject  to 
homestead  entry,  and  that  the  patent  is.  there- 
fore, void,  and  the  law  will  not  require  the  Sec- 
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retary  to  do  a  vain  thing  by  delivering  it,  which 
may  at  the  same  time  embarrass  the  rights  of 
others  in  regard  to  the  same  land. 

We  are  not  prepared  to  say  that  if  the  patent 
is  absolutely  void,  so  that  no  right  could  possi- 
bly accrue  to  the  plaintiff  under  it.thesregestion 
would  not  be  a  sound  one. 

But  the  distinction  between  a  void  and  void- 
able instrument,  though  sometimes  a  very  nice 
one,  is  still  a  well  recognized  distinction  on  . 
which  valuable  rights  often  depend.  And  the  ■  1 
case  before  us  is  one  to  which  we  think  it  is 
clearly  applicable.  To  the  officers  of  the  Land 
Department,  among  whom  we  include  the  Sec- 
retary of  the  Interior,  are  confided,  as  we  have 
already  said,  the  administration  of  the  laws  con- 
cerning the  sale  of  the  public  lands.  The  land 
in  the  present  case  had  been  surveyed,  and  the 
lands  in  that  District  generally  had  been  opened 
to  preemption,  to  homestead  entry  and  to  sale, 
under  their  control.  The  question  whether  any 
particular  piece  of  land  belonging  to  the  Gov- 
ernment, was  open  to  sale,  to  preemption  or 
to  homestead  right,  is  in  every  instance  a  ques- 
tion of  law  as  applied  to  the  facts  for  the  de- 
termination of  those  officers.  Their  decision  of 
such  question  is  judicial  in  its  character,  as  also 
the  decision  of  conflicting  claims  to  the  same 
land  by  different  parties. 

It  is  clear  that  the  right  and  the  duty  of  decid- 
ing all  such  questions  belong  to  those  officers, 
and  the  statutes  have  provided  for  original  and 
appellate  hearings  in  that  department  before  the 
successive  officers  of  higher  grade,  up  to  the 
Secretary.  They  have,  therefore,  jurisdiction 
of  such  cases,  ana  provision  is  made  for  the  cor- 
rection of  errors  in  the  exercise  of  that  juris- 
diction. How  can  it  be  said  that  when  their 
decision  of  such  a  question  is  finally  made  and 
recorded  in  the  shape  of  a  patent,  that  instru- 
ment is  absolutely  void  for  such  errors  as  these? 
If  a  patent  should  issue  for  land  in  the  State  of 
Massachusetts,  where  the  Government  never 
had  land,  it  would  be  absolutely  void.  If  it 
should  issue  for  land  once  owned  by  the  Gov- 
ernment, but  long  before  sold  and  conveyed  by 
patent  to  another  who  held  possession,  it  might 
be  held  void  in  a  court  of  law  on  the  production 
of  the  senior  patent.  But  such  is  not  the  case 
before  us.  Here  the  question  is  whether  this  land 
had  been  withdrawn  from  the  control  of  the 
Land  Department  by  certain  acts  of  other  per- 
sons, which  include  it  within  the  limits  of  an  in- 
corporated town.  The  whole  question  is  one  of 
disputed  law  and  disputed  facts.  It  was  a 
question  for  the  land  officers  to  consider  and 
decide  before  they  determined  to  issue  McBride's 
patent.  It  was  within  their  jurisdiction  to  do 
so.  If  they  decided  erroneously,  the  patent 
may  be  voidable,  but  not  absolutely  void. 

The  mode  of  avoiding  it,  if  voidable,  is  not 
by  arbitrarily  withholding  it,  but  by  judicial  I W£  I 
proceeding  to  set  it  aside,  or  correct  it  if  only 
partly  wrong.  It  was  within  the  province  of 
those  officers  to  sell  the  land,  and  to  decide  to 
whom  and  for  what  price  it  should  be  sold; 
and  when,  in  accordance  with  their  decision,  it 
was  sold,  the  money  paid  for  it  and  the  grant 
carried  into  effect  by  a  patent  under  the  seal 
of  the  United  8tates  and  the  signature  of  the 
President,  that  instrument  carried  with  it  the 
title  of  the  United  States  to  the  land. 

From  the  very  nature  of  the  functions  per- 
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formed  by  these  officers,  and  from  the  fact  that 
a  transfer  of  the  title  from  the  United  States  to 
another  owner  follows  their  favorable  action, 
it  must  result  that  at  some  stage  or  other  of  the 
proceeding  their  authority  in  the  matter  ceases. 

It  is  equally  clear  that  this  period  is,  at  the 
latest,  precisely  whan  the  last  act  in  the  series 
essential  to  the  transfer  of  title  has  been  per- 
formed. Whenever  this  takes  place,  the  land 
has  ceased  to  be  the  land  of  the  Government; 
or,  to  speak  in  technical  language,  the  legal 
title  has  passed  from  the  Government,  and  the 
power  of  these  officers  to  deal  with  it  has  also 
passed  away.  The  fact  that  the  evidence  of 
this  transfer  of  title  remains  in  the  possession 
of  the  land  officers  cannot  restore  the  title  to  the 
United  States  or  defeat  that  of  the  grantee,  any 
more  than  the  burning  up  of  a  man's  title-deeds 
destroys  his  title. 

What  is  this  final  act  which  closes  the  trans- 
action ? 

Iu  the  case  of  Marburg  v.  Madison,  this  court 
was  of  opinion  that  when  the  commission  of  an 
officer  was  signed  by  the  President  and  the  seal 
of  the  United  States  affixed  to  it,  the  commis- 
sion was  complete,  and  the  officer  appointed  en- 
titled to  its  possession  so  that  he  could  enforce 
its  delivery  by  the  writ  of  mandamus.    In  re- 

fard  to  patents  for  land,  it  may  be  somewhat 
liferent,  and  it  is  not  necessary  in  this  case  to 
go  quite  so  far. 

But  we  may  well  consider  that  in  all  Nations, 
as  far  as  we  know,  where  grants  of  the  prop- 
erty of  the  government  or  of  the  Crown  are 
made  by  written  instruments,  provision  is  made 
for  a  record  of  these  instruments  in  some  pub- 
lic government  office.  Our  experience  in  regard 
to  Mexican,  Spanish  and  French  grants  of  parts 
of  the  public  domain  purchased  by  us  from 
1 4Ud  j  fjjQgg  governments,  teaches  us  that  such  is  the 
uniform  law  of  those  countries.  We  have  al- 
ready shown  that  under  the  English  law  all  let- 
ters patent  are  enrolled,  and  that  this  is  the  last 
act  in  the  process  of  issuing  a  patent  which  is 
essential  to  its  validity. 

We  are  safe  in  saying  that  every  State  in  the 
Union  has  similar  provisions  in  reference  to  its 
grants  of  land,  and  it  has  been  the  effort  of 
most  of  them  to  compel  public  record  of  all 
conveyances  of  land  by  individuals  or  corpora- 
tions. 

The  Acts  of  Congress  provide  for  the  record 
of  all  patents  for  land  in  an  office,  and  in  books 
kept  for  that  purpose.  An  officer,  called  the 
Recorder,  is  appointed  by  law  to  make  and  to 
keep  these  records.  This  officer  is  required  to 
record  every  patent  before  it  is  issued,  and 
to  countersign  the  instrument  to  be  delivered  to 
the  grantee.  This,  then,  is  the  final  record  of 
the_  transaction,  the  legally  appointed  act 
which  completes  what  Sir  William  Blackstone 
calls  title  by  record;  and  when  this  is  done,  the 
grantee  is  invested  with  that  title. 

We  do  not  say  that  there  may  not  be  rare 
cases  where  all  this  has  been  done,  and  yet  the 
officer  in  possession  of  the  patent  be  not  com- 
pellable to  deliver  it  to  the  grantee.  If,  for  in- 
stance, the  clerk,  whom  the  President  is  au- 
thorized by  law  to  appoint  to  sign  the  Presi- 
dent's name  to  the  patent  should  do  so  when  be 
has  been  forbidden  by  the  President,  or  if.  by 
some  mere  clerical  mistake,  the  intention  of  the 
officer  performing  an  essential  part  in  the  exe- 
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cution  of  the  patent  has  been  frustrated.  It  is 
not  necessary  to  decide  on  all  the  hypothetical 
cases  that  could  be  imagined. 

But  we  arc  of  opinion  that  when  all  that  we 
have  mentioned  has  been  consciously  and  pur- 
posely done  by  each  officer  engaged  in  it,  and 
where  these  officers  have  been  acting  in  a  mat- 
ter within  the  scope  of  their  duties,  the  legal 
title  to  the  land  passes  to  the  grantee,  and  with 
it  the  right  to  the  possession  of  the  patent. 

No  further  authority  to  consider  the  patent- 
ee's case  remains  in  the  land-office.  No  right 
to  consider  whether  he  ought,  in  equity  or 
on  new  information,  to  have  the  title  or  re- 
ceive the  patent.  There  remains  the  duty,  sim- 
ply ministerial,  to  deliver  the  patent  to  the  own- 
er; a  duty  which,  within  all  the  definitions,  can 
be  enforced  by  the  writ  of  mandamus.  1 404 1 

It  is  not  always  that  the  ill  consequences  of 
a  principle  should  control  a  court  in  deciding 
what  the  established  law  on  a  particular  sub 
ject  is,  and  in  the  delicate  matter  of  controlling 
the  action  of  a  high  officer  of  the  executive 
branch  of  the  Government,  it  would  certainly 
not  alone  be  sufficient  to  justify  judicial  inter- 
position. But  it  may  tend  to  reconcile  us  to 
such  action  as  we  feel  forced  to  take,  under 
settled  doctrines  of  the  courts,  to  see  that  any 
other  course  would  lead  to  irremediable  injus- 
tice. 

If  the  relator  in  this  case  cannot  obtain  his 
patent,  he  is  wholly  without  remedy.  He  can- 
not sue  the  United  States,  in  whom  is  the  title 
in  the  absence  of  the  patent;  for  the  United 
States  can  be  sued  in  no  other  court  than  the 
Court  of  Claims,  and  we  have  decided  that  that 
court  has  no  jurisdiction  in  such  a  case.  Bon- 
ner v.  U.S.,  9  Wall.,  156  [76  U.  S.,  XIX.. 
666].  There  is  no  one  else  to  sue,  for  the  titlo 
is  either  in  the  relator  or  the  United  States.  It 
may  be  many  years  before  the  City  of  Grants- 
ville,  the  party  now  claiming  against  reiser, 
will  get  a  patent,  and  it  may  never  do  so. 

The  relator  is,  therefore,  utterly  without  rem- 
edy, if  the  land  be  rightfully  his,  until  he  can 
obtain  possession  of  this  evidence  of  his  title. 

On  the  other  hand,  when  he  obtains  this  pos- 
session, if  there  be  any  equitable  reason  why, 
as  against  the  Government,  he  should  not  have 
it — if  it  has  been  issued  without  authority  of 
law,  or  by  mistake  of  facts,  or  by  fraud  of  the 
grantee— the  United  8tates  can,  by  a  bill  hi 
chancery,  have  a  decree  annulling  the  patent,  or 
possibly  a  writ  of  scire  facias.  If  another  party 
(as  the  City  of  Grantsville)  is,  for  any  of  the 
reasons  cognizable  in  a  court  of  equity,  entitled, 
as  against  the  relator,  to  have  the  title  which 
the  patent  conveys  to  him,  a  court  of  chancery 
can  give  similar  relief  to  the  city  as  soon  as  the 
patent  comes  into  his  possession,  or  perhaps  be- 
fore. So  that  it  is  plain  that,  by  non-action  of 
the  Land  Department,  the  legal  rights  of  the 
parties  may  remain  indefinitely  undecided,  and 
the  rights  of  the  relator  seriously  embarrassed 
or  totally  defeated,  while  the  delivery  of  the 
patent,  under  the  writ  of  mandamus,  opens  to 
all  the  parties  the  portals  of  the  courts  where 
their  rights  can  be  judicially  determined.  |4o 

We  are  of  opinion  that  the  relator  in  the 
case,  as  presented  to  us,  is  entitled  to  the  pos- 
session of  the  patent  which  he  demanded;  that 
the  writ  of  mandamus  by  the  Supreme  Court  of 
the  District  of  Columbia  is  the  appropriate  rcm- 
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edy  to  enforce  that  right;  and  the  judgment  of 
that  court  it  reverted,  and  the  cote  remanded  with 
instructions  to  issue  the  writ. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TLB. 

Mr.  Chief  Justice  Waite  dissenting: 

I  am  unable  to  agree  to  this  judgment.  There 
are  very  few,  if  any,  of  the  general  principles 
of  law  so  well  stated  in  the  opinion  of  the  court, 
to  which  I  do  not  give  my  assent.  My  objec- 
tion is  to  the  application  which  is  made  of  them 
to  the  facts  of  this  case. 

In  the  stipulation  of  the  parties,  it  is  "Con- 
ceded that  the  case  relating  to  said  premises,  set 
out  in  the  answer  of  the  respondent,  had  been 
appealed  from  the  decision  of  the  Commission- 
er of  the  General  Land-Office  to  the  Secretary  of 
the  Interior,  and  was  pending  before  the  said 
Secretary  at  the  time  the  demand  for  the  patent 
was  made  on  him,  as  set  forth  in  the  original 
petition  of  relator,  and  for  some  days  thereaft- 
er, and  that  at  the  time  of  such  demand,  and 
for  some  days  thereafter,  the  said  patent  was, 
with  the  papers  in  said  case,  as  an  exhibit  in 
said  case,  in  the  office  of  the  Secretary  of  the 
Interior,  and  was  not  in  the  General  Land-Of- 
fice." This  is,  as  I  think,  an  admission  that 
the  case  set  out  in  the  answer  was  pending,  and 
permits  us  to  look  into  the  answer  and  find 
what  that  case  was.  The  facts  on  which  the 
case  rests  may  not  be  admitted,  but  the  exist- 
ence of  the  case  as  set  out  is. 

Looking,  then,  to  the  answer,  we  find  that 
case  to  have  been  as  follows:  on  the  24th  of 
February,  1877,  the  corporate  authorities  of  the 
City  of  Grantsville  made  an  application  for  the 
cancellation  of  the  entry  of  McBride  on  the 
lands  in  controversy.  This  application  was 
forwarded  to  the  Commissioner  of  the  General 
Land-Office  for  final  adjudication  and  decision 
under  the  law  and  established  rules  and  prac- 
tice of  the  department,  and  it  came  to  a  final 
decision  by  the  Commissioner  of  the  General 
Land-Office  February  7,  1879.  On  the  8th  of 
1 406 1  April,  1879,  McBride  appealed  to  the  Secretary 
of  the  Interior.  In  his  appeal  he  claimed:  1, 
that  the  decision  of  the  commissioner  was  con- 
trary to  the  preponderance  of  the  evidence  as 
shown  in  the  record  of  the  case,  nnd,  2,  that 
the  decision  is  contrary  to  the  law  of  the  case. 

In  the  original  petition  for  this  mandamus  it 
is  stated  that  the  patent  was  dated  Sep.  20, 
1877.  It  thus  appears  distinctly  that  when  the 
patent  was  signed,  sealed,  and  recorded  there 
was  a  contest  authorized  by  law  pending  in  the 
department  between  McBndc  and  the  corporate 
authorities  of  Grantsville  as  to  who  had  the 
better  right,  under  the  laws  of  Congress,  to  the 
land.  It  is  not  pretended  that  any  formal  de- 
cision was  mode  by  any  of  the  department  of- 
ficers charged  with  that  duty,  that  the  patent 
should  issue.  Under  these  circumstances  it  may 
fairly  be  Inferred,  irrespective  of  the  positive 
averments  to  that  effect  in  the  answer,  that  the 
patent  was  improvidently  issued  through  the 
neglect  of  some  of  the  clerks  having  charge  of 
the  business  details  of  the  office.  In  my  opin- 
ion, it  was  the  imperative  duty  of  the  Commis- 
sioner of  the  Land-Office,  when  these  facts  were 
brought  to  his  attention,  to  direct  that  the  de- 
livery of  the  patent  be  withheld. 

I  agree  that,  when  the  right  to  a  patent  has 
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become  complete,  the  execution  and  delivery  of 
the  patent  itself  are  the  mere  ministerial  acts  of 
the  officers  charged  with  that  duty  ;  and  I  fur- 
ther agree  that  when  the  right  to  a  patent  has 
been  determined,  and  the  patent  has  actually 
been  signed,  sealed,  countersigned  and  record- 
ed, no  actual  delivery  is  necessary  to  pass  the 
title.  When  the  last  formalities  of  the  law  pre- 
scribed for  the  due  execution  of  a  patent  have 
been  complied  with,  the  grant  is  complete,  if  it 
has  before  that  time  been  determined  in  some 
appropriate  way  that  the  right  to  the  patent  ex- 
ists. Ordinarily,  the  due  execution  of  the  pa- 
tent will  be  evidence  of  such  a  determination. 
But  certainly,  as  between  the  United  States  and 
the  patentee,  such  evidence  will  not  be  conclu- 
sive. Different  questions  may  arise  if  the  rights 
of  third  persons  intervene;  but,  as  between  the 
original  parties,  until  the  patent  ought  to  issue, 
it  may,  in  my  opinion,  be  recalled  at  any  time 
before  it  gets  out  of  the  actual  possession  of  the 
United  States.  In  reality,  it  can  convey  only  tAn-j-, 
what  the  officers  of  the  United  8tates  have  the  1  w  J 
lawful  right  to  grant;  and,  if  it  can  convey  noth- 
ing, the  Secretary  of  the  Interior  ought  not  tc 
be  required  by  mandamus  to  do  a  vain  thing. 

The  contest  here  was  as  to  the  right  of  McBride 
to  his  homestead  entry.  Confessedly,  the  land 
is  within  the  Incorporated  City  of  Grantsville, 
and  his  entry  was  not  made. at  the  land-office 
until  after  the  town  was  incorporated,  although 
he  settled  on  the  land  long  before.  It  was  u 
question,  therefore,  whether,  under  the  circum- 
stances, he  had  the  right  to  his  entry.  That 
question  was  pending  before  the  department  in 
the  orderly  course  of  proceedings  when  the 
patent  was  executed.  It  involved  the  investi- 
gation of  facts.  This  is  apparent,  both  from 
the  case,  as  set  forth  in  the  petition,  and  the  ap- 
peal papers  which  McBride  himself  filed.  That 
the  facts  were  disputed,  too,  is  apparent  from 
the  statement  in  the  appeal  that  the  decision 
of  the  commissioner  was  contrary  to  the  prepon- 
derance of  the  evidence.  The  patent  ought  not 
to  have  been  executed  if  the  entry  was  unlaw- 
ful. Whether  it  was  lawful  or  not  was,  at  the 
time,  the  question  at  issue  between  McBride  and 
the  authorities  of  Grantsville  in  the  contest  then 
pending  in  the  department.  Contests  of  such 
kind  are  provided  for  by  law;  and  we  have  over 
and  over  again  held  that,  in  the  absence  of 
fraud,  the  decision  of  the  officers  on  the  facts  is 
final.  Johnson  v.  Toiceley,  13  Wall.,  72  [80  U. 
S.,  XX.,  4851.  As  the  right  of  McBride  to  » 
patent  depended  on  the  result  cf  that  contest, 
will  the  execution  of  the  patent  have  the  effect 
of  a  judgment  on  the  facts  before  the  hearing 
is  concluded? 

1  will  not  pursue  the  subject  further.  Enough 
has  already  been  said  to  show  the  grounds  of  my 
dissent.  In  my  opinion,  to  direct  the  Secretary 
to  deliver  the  patent  is  to  give  McBride  execu- 
tion in  his  pending  suit  before  judgment  ren- 
dered, and  may  lead  to  inextricable  confusion. 

I  am  authorized  to  say  that  Mr.  Justice 
Swayne  concurs  with  me  in  this  dissent. 

True  copy.  Test:   

James  H.  McKenney,  QUA,  Sup.  Ocurt  TJ.  8. 
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charles  Mclaughlin,  ptf.  in  bit., 

J.  M.  FOWLER. 


SAME 

EDWARD  THORPE. 

154  US  663  Appx 

In  the  review  of  state  Judgments  this  court  can 
■only  look  beyond  the  federal  question,  involved  in 
the  case,  when  that  has  been  decided  erroneously ; 
and  then  only  to  see  whether  there  are  any  other 
matters  or  issues  adjudged  by  the  state  court  suffi- 
ciently broad  to  sustain  the  Judgment,  notwith- 
standing the  error  in  the  decision  of  the  federal 
question. 


os.  94,  95.1 

Decided  Dec.  IS,  1880. 


Argued  Dec.  t,  1880. 


F ERROR  to  the  Supreme  Court  of  the  State 
of  California. 
The  case  is  stated  by  the  court. 
Mr.  Henry  Wise  Garnett,  for  plaintiff 
in  error. 

No  counsel  appeared  for  defendants  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  only  federal  question  in  these  cases  is, 
whether  the  patents  to  the  Western  Railroad 
Company  for  lands  within  the  limits  of  the 
Moquelomnes  grant  are  valid.  If  that  question 
■was  not  decided  by  the  court  below,  we  have 
no  jurisdiction;  if  it  was,  the  judgment  was 
right,  because  in  accordance  with  NewliaU  v. 
Sanger,  92  U.  S.,  761  [XXIII.,  769],  brought 
here  in  1875,  for  the  determination  of  the  same 
identical  question.  Such  being  the  case,  the 
judgment  must  be  affirmed.  We  can  only  look 
beyond  the  federal  question  when  that  has  been 
decided  erroneously,  and  then  only  to  see  wheth- 
er there  are  any  other  matters  or  issues  adjudged 
by  the  state  court  sufficiently  broad  to  maintain 
the  judgment,  notwithstanding  the  error  in  the 
decision  of  the  federal  question.  Murdoch  v. 
Memphis,  20  Wall.,  591  [87  U.  S.,  XXII.,  429]. 

Tlie  judgment  in  each  of  these  cases  is  affirmed 
on  the  authority  of  Newhall  v.  Sanger. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


HENRY  KAISER  kt  al.,  Appts. 
t. 

OEORGE  W.  8TICKNEY,  Surviving  Trust- 
ee, and  JOHN  A.  J.  CRESWELL,  kt  al., 
Commissioners  of  the  Freedkan'b  Sav- 
ings and  Trust  Company. 


131  US  clxxxvii  Appx. 

1.  In  the  District  of  Columbia,  a  wife,  by  uniting 
with  her  husband  in  a  deed  of  trust,  can  charge  her 
property  with  the  payment  of  a  debt. 

2.  A  bill  may  not  be  dismissed  because  of  an  1m- 
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material  variance  between  the  proof  and  the  allega- 
tions of  the  bill 

[No.  90.] 

Argued  Nov.  SO,  and  Dec.  1, 1880.  Decided  Deo. 
IS,  1880. 

APPEAL  from  the  3upreme  Court  of  the 
District  of  Columbia. 
In  April,  1871,  Henry  Kaiser  and  Caroline, 
his  wife,  made  their  promissory  note  to  the 
Freedman's  Savings  and  Trust  Company  for 
$12,000  for  money  borrowed.  To  secure  the 
payment  of  this  note  they  gave  a  trust-deed 
upon  the  property  involved  in  this  action.  Aft- 
erward, in  October  of  the  same  year,  the  appel- 
lants borrowed  $4,000  from  the  Trust  Company, 
and  gave  another  promissory  note  and  trust- 
deed  upon  the  same  trust  property  to  the  same 
trustees. 

The  original  bill  was  filed  Aug.  6, 1875,  by 
the  appellants,  for  the  purpose  of  preventing  a 
threatened  sale  of  the  property.  The  bill 
alleged  that  the  first  deed  of  trust  was  not  the 
result  of  the  joint  act  of  husband  and  wife,  but 
that  Henry  Kaiser  signed  the  deed  by  request 
as  a  witness.  The  bill  further  avers  that,  as 
the  husband  of  Caroline,  Henry  Kaiser  was  her 
legal  agent  and  entitled  to  the  management  of 
her  sole  and  separate  estate.  The  Commission- 
ers of  the  Trust  Company  filed  an  answer  and 
also  a  cross-bill,  asking  that  the  property  might 
be  sold  by  a  trustee  appointed  by  the  court,  and 
also  set  up  the  matter  of  the  second  trust-deed. 
To  this  cross-bill  Caroline  Kaiser  filed  an  an- 
swer, in  which,  among  other  things,  she  set  up 
that  her  husband  was  non  compos  mentis. 

It  would  appear  that  the  property  in  question 
was  conveyed  in  1869  by  Henry  Kaiser  to  Fred- 
erick Johnson,  who  immediately  conveyed  the 
same  to  Caroline  Kaiser,  "To  have  and  to  hold 
the  said  pieces  or  parcels  of  ground  and  prem- 
ises and  appurtenances  unto  the  said  party  of 
the  second  part,  her  heirs  and  assigns,  to  her  or 
their  sole  use,  benefit  and  behoof  forever." 

The  case  further  appears  in  the  opinion. 

Mr.  Mike  L.  Woods  and  Mrs.  Bel  va  A. 
Lockwood,  for  appellants. 

Mr.  Enoch  Totten,  for  appellees. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court : 

It  is  very  clear  that  the  property  in  question 
was  not,  under  the  provisions  of  section  727  of 
the  Revised  Statutes  of  the  District  of  Colum- 
bia, the  sole  and  separate  property  of  Mrs. 
Kaiser.  She  could  not,  therefore,  convey  it, 
or  contract  with  reference  to  it,  "in  the  same 
manner  and  with  the  same  effect  as  if  she 
were  unmarried"  (sees.  728  and  729) ;  but  it 
was  her  general  property  which  she  could  con- 
vey by  uniting  with  her  husband  in  a  deed 
executed  in  the  form  required  by  sections  450, 
451  and  452  of  the  same  statutes.  In  this  way 
she  could  charge  her  property  with  the  pay- 
ment of  a  debt,  although  she  might  not  be  able 
to  bind  herself  individually.  Her  husband  did 
unite  with  her  in  the  execution  of  the  deed  un- 
der which  the  appellees  claim,  and  the  require- 
ments of  the  law  as  to  the  form  of  execution 
were  in  all  respects  complied  with.  The  note 
secured  was  valid  as  the  note  of  the  husband, 
and  the  deed  was,  therefore,  binding.  We  have 
not  overlooked  the  fact  that  Mrs.  Kaiser,  both 
in  her  original  bill  and  in  ber  answer  to  the 
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cross-bill,  has  averred  that  her  husband  signed 
the  deed  only  as  a  witness  to  her  signature ;  but 
the  fact  was  clearly  otherwise.  Bis  signature 
is  affixed  both  to  the  note  and  deed  as  maker, 
and  his  due  execution  of  the  deed  was  properly 
acknowledged  before  a  competent  officer.  An 
attempt  was  made  to  prove  that  he  was  men- 
tally incapable  of  entering  into  a  contract,  but 
the  evidence  foils  short  of  establishing  this  fact, 
notwithstanding  the  wife  in  her  testimony  said 
he  only  did  what  she  told  him  to  do.  We  have 
no  hesitation  in  deciding  that  the  deed  was  well 
executed  and  that  it  binds  the  property  for  the 
payment  of  the  debt  it  was  intended  to  secure. 
It  is  not  claimed,  either  in  the  original  bill  or 
in  the  answer  to  the  cross-bill,  that  the  Trust 
Company  did  not  in  fact  loan  on  the  faith  of 
the  security  all  the  money  the  note  calls  for. 
Consequently,  upon  the  case  as  made,  the  de- 
cree was  properly  rendered  for  the  full  amount 
of  the  note  and  interest,  deducting  only  what 
was  shown  to  have  been  paid. 

It  is  insisted,  however,  that  there  is  a  vari- 
ance between  the  proof  and  the  allegations  in 
the  cross-bill,  and  that  on  that  account  there 
can  be  no  recovery  by  the  Trust  Company  in 
this  suit.  The  objection  is  that  in  the  cross-bill 
the  property  is  proceeded  against  as  the  sepa- 
rate property  of  the  wife;  whereas,  the  proof 
shows  it  to  have  been  her  general  property.  We 
do  not  so  understand  the  effect  of  the  plead- 
ings. In  the  original  bill  the  appellants  sought 
to  set  aside  the  trust-deed  because  it  was  exe- 
cuted by  the  wife  alone  for  the  conveyance  of 
her  general  property,  and,  therefore,  not  bind- 
ing. The  appellees,  on  the  contrary,  in  their 
cross-bill  sought  to  enforce  the  deed  because  it 
was  executed  by  both  the  husband  and  wife. 
The  single  point  put  in  issue  is  the  validity  of 
the  deed  as  a  conveyance  in  trust  of  the  prop- 
erty owned  by  the  wife  to  secure  the  debt  which 
was  described  and,  inasmuch  as  the  wife  insists 
that  the  property  was  her  general  property.thc 
cross-bill  ought  not  to  be  dismissed  because  of 
a  single  alternative  averment  that  it  was  her 
separate  property. 

The  decree  is  affirmed. 
True  oop jr.  Tort: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


JAMES  O.  GIBBS,  Appt. 
e. 

WEIPKE  DIEKMA  et  al. 

131   US  clxxxvi  Appx 


1.  Where  a  contract  for  the  sale  of  lands  specifical- 
ly describe!  the  lands  and  states  the  quantity  as  so 
many  acres,  more  or  less,  the  contract  cannot  be  ex- 
tended to  cover  other  lands  than  those  thus  de- 
scribed, although  It  contains  a  clause  that  the  pur- 
chase Is  Intended  to  be  of  all  the  lands  still  belong- 
ing to  the  vendor. 

2.  Under  a  contract  for  the  sale  of  government 
lands  for  which  no  patents  have  been  issued.  If  the 
vendee  receives  from  the  Government  patents  for 
more  lands  of  the  vendor  than  those  described  In  the 
contract  be  holds  the  title  to  such  lands  in  trust  for 
the  vendor. 

8.  The  objection  that  proper  parties  have  not  been 
Joined  in  a  suit,  comes  too  late  for  the  first  tune  in 
this  court,  if  such  parties  are  not  Indispensable  par- 
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4.  Thisoourt  has  power  to  adjudge  damages  for 
delay  on  appeals  as  well  as  on  write  of  error,  and 
such  power  Is  not  confined  to  money  Judgments. 
[No.  88.] 

Argued  Not.  SO,  1880.    Decided  Dee.  IS,  1880. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Mich- 
igan. 

The  bill  in  this  cause  was  filed  in  the  court 
below,  to  compel  appellant  to  convey  8,808 
acres  of  land,  alleged  to  have  been  wrongfully 
granted  to  him  by  the  State  of  Michigan. 

It  is  alleged  in  the  bill  and  admitted  in  the 
answer,  that  the  complainants  had,  by  virtue 
of  several  Acts  of  the  Legislature  of  the  State 
of  Michigan,  and  in  virtue  of  the  labor  done  by 
them  in  drainage  and  reclamation  in  pursuance 
of  said  several  Acts,  become  entitled  to  all  the 
state  swamp  lands  in  Townships  six  north,  of 
range  fourteen  west,  and  six  north,  of  range  fif- 
teen west,  in  the  State  of  Michigan,  amounting 
in  the  aggregate  to  upwards  of  11,000  acres,  for 
the  benefit  of  the  City  and  Township  of  Hol- 
land, Michigan,  to  aid  in  the  improvement  of 
the  Holland  harbor. 

Prior  to  the  22d  of  November,  1870,  the  said 
complainants,  in  the  progress  of  the  work,  and 
in  pursuance  of  their  duties,  had  disposed  of 
all  these  lands,  either  by  deed  or  contract,  ex- 
cept 1,560  acres,  which  they  on  that  day  con- 
tracted to  sell  to  one  Robert  M.  Risdon. 

The  last  description  and  clause  of  the  con- 
tract are  as  follows : 

"  The  northwest  (1-4)  one  fourth  of  north- 
west (1-4)  one  fourth,  of  section  number  two  (2) 
in  town  six  (6)  north,  of  range  fifteen  (15)  west 
40  acres;  in  all  fifteen  hundred  and  sixty  (1,560) 
acres,  more  or  less." 

At  the  conclusion  of  this  contract  is  this 
clause : 

"  This  purchase  is  intended  to  be,  of  all  the 
lands  still  belonging  to  the  said  Holland  Harbor 
Board,  the  same  being  fifteen  hundred  and  sixty 
acres,  more  or  less,  and  at  ninety  (90)  cents  per 
acre.  If  it  shall  be  found  that  any  of  the  above 
described  lands  have,  before  this  date,  been  con- 
veyed to  other  parties,  such  lands  shall  not  be 
included  in  this  sale." 

Risdon  sold  and  assigned  said  contract  to  de- 
fendant Gibbs,  who  paid  to  the  Harbor  Board 
the  balance  upon  the  contract,  and  received  an 
order  on  the  Commissioner  of  the  State  Land 
Office  for  patents  of  the  lands  in  the  following 
words: 

"  Office  of  the  Holland  Harbor  Board," 
Holland,  Mich.,  Oct.  10,  1872. 
"  To  the  Commissioner  of  the  State  Land  Office, 
Lansing,  Mich.: 
Please  issue  patents  to  James  G.  Gibbs  for 
all  the  balance  of  the  lands,  more  or  less,  sold  by 
and  belonging  to  said  Holland  Harbor  Board, 
to  Robert  M.  Risdon,  of  Manistee,  as  described 
in  contract;  the  same  being  part  of  the  lands 
granted  to  the  Harbor  Commissioners  of  the 
Township  and  City  of  Holland,  in  the  County 
of  Ottawa,  Mich. ,  for  the  improvement  of  Black 
Lake  Harbor. 
W.  DIEKMA,  B.  Ledkboer, 

Chairman.  Secretary.'' 
Gibbs  presented  this  order  to  the  Commission- 
er of  the  State  Land-Office,  with  a  written  re- 
quest indorsed  thereon,  and  signed  by  himself, 
to  issue  patents  for  all  the  vacant  swamp  lands 
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in  towns  six  north,  of  ranges  fourteen  and  fif- 
teen west.  The  land  commissioner  issued  pa- 
tents to  Gibbs  for  over  5,000  acres,  instead  of 
1,660  acres. 

A  decree  having  been  entered  in  favor  of  the 
complainants,  the  respondent  appealed  to  this 
court. 

Messrs.  Alfred  Russell  and  Nathaniel  Wil- 
ton, for  appellant. 
Mr.  J.  w.  Stone,  for  appellees. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  contract  with  Risdon  embraced  the  lands 
specifically  described  and  no  more.  The  last 
clause  in  the  contract  was  evidently  added  by 
way  of  limitation,  so  as  to  exclude  from  the  sale 
any  of  the  parcels  specifically  described  which 
should  be  found  to  have  been  previously  con- 
tracted to  other  parties.  The  order  on  the  Com- 
missioner of  the  Land-Office  in  favor  of  Gibbs 
was  for  patents  for  the  lands  sold  Risdon,  as  de- 
scribed in  his  contract  No  other  reasonable  in- 
terpretation can  be  put  on  the  language  of  that 
instrument.  It  follows  that  Gibbs  took  the  ti- 
tle to  all  lands  patented  to  him,  and  not  in- 
cluded in  the  Risdon  contract,  in  trust  for  the 
complainants. 

If  either  Risdon  or  the  other  vendees  of  the 
complainants  were  proper  parties  to  the  suit, 
they  certainly  were  not  indispensable  parties. 
The  objection  that  they  have  not  been  joined  in 
the  suit  comes,  therefore,  too  late  in  this  court. 
The  claim  that  the  complainants  are  not  entitled 
to  a  decree  because  in  some  cases  title  was  left 
in  the  State  to  avoid  the  payment  of  taxes,  is 
frivolous. 

The  decree  is  affirmed,  and  it  is  so  apparent 
that  the  appeal  was  vexatious  and  for  delay 
only,  that  we  adjudge  to  the  appellees  $600  as 
just  damages  for  their  delay.  While  section 
1010  of  the  Revised  Statutes  includes,  in  express 
terms,  writs  of  error  only,  section  1012  provides 
that  appeals  from  the  circuit  and  district  courts 
shall  be  subject  to  the  same  rules,  regulations 
and  restrictions  as  are  or  may  be  prescribed  in 
law  in  cases  of  writs  of  error.  This  gives  us 
authority  to  adjudge  damages  for  delay  on  ap- 
peals as  well  as  writs  of  error,  and  our  power 
is  not  confined  to  money  judgments  only. 

True oopy.  Teat: 

James  H.  McKenney,  Clerk,  Sup.  Court  TJ.  8. 


ROBERT  CORNELL  WHITE,  Appt., 
v. 

UNITED  STATES. 
154  US  661 


1.  Where  a  vessel  to  chartered  to  the  Government, 
repairs  rendered  necessary  by  her  condition  when 
discharged  from  the  charter,  are  not  chargeable  to 
the  Government  unless  they  resulted  from  the  risks 
assumed  by  it. 

2.  The  Government  is  not  responsible  for  repairs, 
necessary  from  ordinary  wear  and  tear,  when  ft  was 
providea  in  the  charter-party  that  the  Government 
need  not  make  good  any  loss  arising  from  that  cause. 

8»  Nor  is  the  Government  responsible  for  losses 
arising  from  the  disobedience  by  the  master,  of  the 
orders  of  a  military  officer  In  command  of  an  ex- 
pedition on  which  she  was  properly  sent,  under  her 
charter. 
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L  The  neglect  of  the  master  was  a  marine  risk 
which  the  owner  assumed,  and  where  such  neglect, 
and  not  the  war,  was  the  proximate  cause  of  the  loss, 
the  owner  must  bear  it. 

6.  A  payment  made  to  a  third  person  to  avoid  a 
controversy  with  the  United  States,  furnishes  no 
ground  of  recovery  against  the  latter. 

[No.  82.] 

Argued  Nov.  29,  I860.    Decided  Dee.  18,  1880. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  fully  stated  by  the  court. 
Messrs.  John  J.  Weed  and  M.  EL  Car- 
penter, for  appellant. 

Mr.  Edwin  B.  Smith,  Asst.  Atty-Qen.,  for 
appellee. 

Mr.  Chief  JtM&'ee  Watte  delivered  the  opin- 
ion of  the  court: 

The  Court  of  Claims  has  found  expressly  that 
the  condition  of  the  vessel  (when  she  was  dis- 
charged from  the  charter,  which  made  the  re- 
pairs sued  for,  necessary)  resulted  from  the; 
ordinary  wear  and  tear  oi  the  service  in  which 
she  was  engaged  under  the  charter-party.  This 
is  conclusive  against  any  recovery  for  these  re- 
pairs. It  was  expressly  provided  in  the  charter- 
party,  that  the  Government  need  not  make  good 
any  loss  arising  from  ordinary  wear  and  tear. 
Although,  if  this  one  fact  had  been  omitted 
from  the  findings,  a  different  judgment  might 
with  more  propriety  have  been  contended  tor, 
with  it  found,  the  conclusion  reached  by  the 
court  below  was  unavoidable. 

This  finding  is  not  inconsistent  with  anything 
else  that  appears  in  the  case.  The  vessel  was 
sent  up  the  Ashepoo  River  as  a  transport.  She 
did  land,  under  the  orders  of  the  general  in 
command  of  the  expedition,  at  a  place  selected 
by  him  against  the  objection  of  the  master  put 
in  charge  of  her  navigation  by  her  owner,  and 
she  did  ground  and  was  badly  strained  while  at 
the  landing;  but  it  is  nowhere  found  that  she 
would  have  grounded,  or  that  she  would  have 
been  unusually  strained,  if  the  master  had 
obeyed  the  further  order  of  the  general  and 
moved  her  away  from  the  shore  into  the  stream 
after  the  troops  and  horses  were  off.  Certainly 
the  Government  cannot  be  held  responsible  for 
losses  arising  from  a  disobedience  by  the  master 
of  the  orders  of  a  military  officer  in  command  of 
any  expedition  on  which  she  was  properly  sent 
under  her  charter.  She  was  chartered  for  war 
service  and  bound  accordingly.  If  loss  hap- 
pened from  a  '*  war  risk,"  that  is  to  say,  if  the 
war  was  the  proximate  cause  of  the  loss,  the 
damage  was  to  be  made  good  by  the  Govern- 
ment; but  if  it  was  caused  by  the  refusal  of  the 
master  to  obey  those  in  command  of  a  military 
expedition  to  which  the  vessel  was  attached,  the 
neglect  of  the  master  and  not  the  war  would  be 
the  proximate  cause.  This  neglect  of  the  master 
was  a  marine  risk  which  the  owner  assumed. 
Damages  arising  from  such  a  risk  the  owner 
was  bound  to  repair  under  his  covenant  to  keep 
and  maintain  the  vessel  tight,  stanch  and 
strong  during  the  continuance  of  the  charter. 
The  findings,  taken  as  a  whole,  are  to  be  con- 
strued as  meaning  that  the  repairs  put  on  the 
vessel  after  she  was  discharged  from  service 
were  not  rendered  necessary  by  any  of  the  risks 
assumed  by  the  Government  under  the  charter. 

What  has  thus  been  said  is  applicable  ateo  to 
the  claim  for  deductions  from  the  pay  of  the 
vessel  during  the  month  of  August,  1864,  for 
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lost  timu  and  repairs  after  her  return  from  the 
Ashepoo  River.  The  charter  expressly  pro- 
vided that  time  lost  in  consequence  of  any  breach 
of  the  covenants  by  the  owner  should  not  be 
paid  for,  and  the  court  below  in  effect  found 
that  the  damages  repaired  were  caused  by  the 
neglect  of  the  master  to  move  the  vessel  out  into 
the  stream  after  the  landing  had  been  completed. 
No  complaint  is  made  in  the  petition  of  the 
amount  of  the  charge.  The  right  to  recover  is 
put  entirely  on  the  ground  that  the  damages 
were  such  as  the  Government  was  bound  to  re- 
pair, and.  therefore,  that  the  repairs  were  not 
chargeable  against  the  owner.  In  the  petition 
the  quartermaster's  and  commissary's  stores  are 
included  as  part  of  the  cost  of  the  repairs,  which 
was,  no  doubt,  in  accordance  with  the  facts. 

The  money  paid  to  Cannon  for  his  services 
on  board  the  vessel  cannot  be  recovered  from 
the  United  States.  The  claim  was  made  by 
Cannon  against  the  owner  and  not  by  the  United 
States.  It  was  voluntarily  paid,  with  a  full 
knowledge  of  all  the  facts.  It  may  be  that  the 
payment  was  made  to  avoid  a  controversy  with 
the  United  States,  but  that  furnishes  no  ground 
of  recovery.  Silliman  v.  U.  8.,  101  U.  S.,  466 
[XXV.,  987]. 

The  judgment  it  affirmed. 


True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  C.  8. 


[314]      THEODORE  HAWLEY,  Plff.  in  Err., 
t. 

CLARE  W.  UPTON,  Assignee  in  Bankruptcy 
of  the  Great  Western  Insurance  Compa- 
ny, a  Bankrupt. 

(See  8.  a,  12  Otto,  814-317.) 

Subscription  for  flock—delivery  of  certificate. 

L  Where  one  executed  a  paper  by  which  he  ac- 
knowledged the  receipt  from  an  insurance  company 
of  ten  shares  of  its  stock,  and  agreed  within  the  time 
named  to  pay  to  the  company  $21)0,  or  twenty  per 
cent  of  its  par  value,  this  amounted  to  a  subscrip- 
tion for  the  stock. 

2.  The  dell  very  of  a  stock  certificate  was  not  need- 
ed, to  perfect  the  subscription,  and  its  non-delivery 
would  not  prevent  a  recovery  by  the  assignee  of  the 
company  for  the  unpaid  installments. 

{No.  101.] 

Submitted  Dec.  3,  1880.    Decided  Dec.  13,  1880. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 
The  case  is  fully  stated  by  the  court. 
Mettrt.  Parsons  A  RunneUt,  for  plaintiff  in 
error. 

Mettrt.  Nourse,  Kauffman  &  Jackton,  for 
defendant  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  case  presents  the  following  finding  of 
facts  and  certificate  of  division  of  opinion  there- 
on in  the  court  below: 

"  The  plaintiff  is  assignee  in  bankruptcy,  as 
alleged  in  the  petition. 

*'  On  the  2d  day  of  January,  1871,  Rossitur, 
■gent  of  the  Great  Western  Insurance  Co.,  the 
bankrupt,  requested  defendant  to  take  stock  in 
■aid  company. 

8ee  18  Otto. 


"  Defendant,  on  certain  representations  by 
Rossitur,  signed  the  following  paper  or  bond: 
"  No.  — .)  ($200. 
The  Great  Western  Insurance  Company. 
(Stamp.) 

"Capital  stock  $500,000,  with  liberty  to  increase 
to  5,000,000  dollars.    Stock  non-assessable. 

"  Organized  July  20th,  1857,  under  Act  of 
Legislature  approved  March  4th,  1857. 

"  Know  all  men  by  these  presents,  that  for 
and  in  consideration  of  ten  shares  of  the  capital 
stock  of  the  Great  Western  Insurance  Co.  of  Chi- 
cago, Ills.,  received  by  mc,  I  am  held  and  firm- 
ly hound,  and  agree  to  pay  the  Great  Western 
Ins.  Co.  of  Chicago  the  sum  of  two  hundred  dol- 
lars in  installments,  as  follows:  twenty-five  per  1 3 1 5 ] 
cent  thereof  upon  receipt  of  stock  certificate, 
twenty-five  per  cent  in  three  months  from  date 
hereof,  twenty-five  per  cent  six  months  from 
date  hereof,  twenty-five  per  cent  nine  months 
from  date,  with  interest  ten  per  cent  after  due. 
"Chicago,  7th  Jan'y,  1871. 

"  Theo.  Hawley. 
' '  Signed  and  delivered  in  presence  of — 
"At  the  time  the  said  bond  or  paper  was  issued 
to  Hawley  the  latter  paid  Rossitur  $25.00  and 
delivered  to  him  the  bond.  It  was  not  delivered 
on  any  particular  conditions.  It  was  delivered 
to  an  agent  of  the  company's,  namely:  the  said 
Rossitur. 

"  The  company  afterwards  came  into  posses- 
sion of  the  bond,  and  entered  Haw  ley's  name  on 
their  books  as  a  stockholder,  and  published  him 
in  their  publications  as  one  of  their  stockhold- 
ers, Hawley  having  no  knowledge  of  the  pub- 
lications. Hawley  paid  no  other  money,  and 
no  calls  made  upon  him  prior  to  the  bankrupt- 
cy- _ 

"  No  certificate  of  stock  was  ever  sent  or  de- 
livered to  Hawley,  and  he  made  no  demand  on 
the  company  for  any  certificate  of  stock. 

"  Bankruptcy  of  the  insurance  company  was 
caused  by  fire  m  Oct.,  1871. 

"  The  defendant  signed  no  subscription  paper 
or  any  other  paper  than  the  bond  above  set  out." 

On  the  foregoing  facts  and  the  pleadings 
judgment  was  rendered  for  the  plaintiff.  The 
judges  were  opposed  in  opinion  on  the  following 
questions: 

"1.  Whether  the  delivery  of  a  stock  certifi- 
cate under  the  above  circumstances  was  neces- 
sary to  constitute  the  relation  of  stockholder  be- 
tween the  defendant  and  the  insurance  com- 
pany. 

"  2.    Whether  the  above  facts  constitute  a 
defense  to  the  action. 

"  The  Judges  being  divided  in  opinion  on  the 
above  questions,  hereby  certify  such  division  to 
the  Supreme  Court,  pursuant  to  the  statute  in 
such  case  made  [and]  provided. 

"  John  F.  Dillon. 
"J.  M.  Love." 
It  cannot  be  doubted  that  one  who  has  become    1 3 1 6  J 
bound  as  a  subscriber  to  the  capital  stock  of  a 
corporation  must  pay  his  subscription  if  re- 
quired to  meet  the  obliga  tious  of  the  corpora- 
tion.  A  certificate  in  his  favor  for  the  stock  is 
not  necessary  to  make  him  a  subscriber.  All 
that  need  be  done,  so  far  as  creditors  are  con- 
cerned, is  that  the  subscriber  shall  have  bound 
himself  to  become  a  contributor  to  the  fund 
which  the  capital  stock  of  the  corporation  rep- 
resents.  If  such  an  obligation  exists,  the  courts 
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can  enforce  the  contribution  when  required. 
After  having  bound  himself  to  contribute,  he 
cannot  be  discharged  from  the  obligation  he  has 
assumed,  until  the  contribution  has  actually  been 
made  or  the  obligation  in  some  lawful  way  ex- 
tinguished. 

These  are  elementary  principles,  Upton  v. 
TrtbOeock,  01  U.  8.,  45  [XXIII.,  2081;  Webster 
v.  Upton,  91  U.  S.,  65  [XXIII.,  384J,  and  the 
only  question  we  have  to  consider  is  whether 
from  the  facts  found  it  appears  that  Hawley,  the 
plaintiff  in  error,  had  become  an  accepted  sub- 
scriber to  the  stock  of  the  company  before  the 
bankruptcy.  There  can  be  no  doubt  that  he  was 
approached  by  an  agent  of  the  company  with  a 
view  of  securing  -him  as  a  subscriber.  It  is 
equally  true  that,  after  the  representations  made 
to  him,  he  was  willing  to  become  a  stockholder. 
The  result  was  that  he  executed  the  paper  set 
out  in  the  findings,  by  which  he  acknowledged 
the  receipt  from  the  company  of  ten  shares  of 
its  stock  and  agreed  within  the  time  named  to 
pay  to  the  company  $200,  or  twenty  per  cent 
of  its  par  value.  As  the  company  could  not  sell 
its  stock  at  less  than  par,  what  was  done  amount- 
ed in  law  to  a  subscription  for  the  stock,  and 
nothing  else.  It  is  true  the  stock  he  took  pur- 
ported to  be  non-assessable,  but  that  in  law 
could  only  mean  that  no  assessment  would  be 
made  beyond  the  percentage  he  had  specially 
bound  himself  to  pay,  unless  the  legal  liabilities 
of  the  company  required  it.  Upton  v.  Tribil- 
cock,  gupra. 

The  paper  he  signed  was  delivered  to  the  com- 
pany by  the  agent  who  got  it.  That  it  was  ac- 
cepted by  the  company  as  a  subscription  is 
shown  conclusively  by  the  fact  that  his  name 
was  entered  on  the  books  as  a  stockholder  and 
publication  made  accordingly.  It  matters  not 
that  he  had  no  knowledge  of  such  a  publication. 
His  receipt  for  the  stock  was  an  acknowledg- 
ment, so  far  as  he  was  concerned,  that  he  had 
become  a  stockholder,  and.  after  an  acceptance 
by  the  company,  his  liability  was  fixed  whether 
any  publication  was  made  or  not.  The  publi- 
cation is  only  important  as  a  means  of  showing 
that  bis  subscription  made  to  an  agent  had  been 
accepted  and  ratified  by  the  company.  The  en- 
tries on  the  books  had  the  same  effect.  The  pub- 
lication only  made  it  more  notorious.  The  ul- 
timate fact  to  be  established  is  that  a  subscrip- 
tion had  not  only  been  made  by  Hawley,  but  ac- 
cepted by  the  company. 

Both  in  the  pleadings  and  the  argument,  the 
defense  was  put  principally  on  the  fact  that  no 
certificate  of  stock  had  been  issued.  It  may  be 
conceded  that  if  a  suit  had  been  brought  by  the 
company  on  the  express  promise  to  pay  the 
twenty  per  cent,  there  could  have  been  no  recov- 
ery without  a  tender  of  the  certificate;  but  that 
is  not  this  case.  Here  the  creditors  of  the  bank- 
rupt company  are  proceeding  against  Hawley 
as  a  stockholder,  to  compel  him  to  contribute  to 
the  fund  which  the  law  had  provided  for  their 
security,  what  he  by  his  subscription  agreed  he 
would  pay.  The  suit  is  not  brought  on  his  spe- 
cial agreement  to  pay  the  twenty  per  cent,  but 
on  bis  general  liability  as  a  subscriber  to  pay  for 
his  stock  whenever  it  was  wanted  to  meet  the 
liabilities  of  the  company.  As  the  certificate 
was  not  needed  to  perfect  the  subscription,  its 
non-delivcrv  cannot  stand  in  the  way  of  a  re- 
covery in  this  action. 
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We  have  no  hesitation  in  answering  each  of 
the  questions  certified  in  the  negative  and  the 
judgment  is,  consequently,  affirmed. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  D.  8. 


SAMUEL  J.  LAN  AH  AN,  Appt  [318] 

v. 

JAMES  E.  SEARS  and  CLARA  SEARS, 
His  Wife. 

(See  S.  C,  12  Otto,  318-322.) 

Deed,  when  a  mortgage — sale  of  homestead. 

1.  A  deed,  executed  as  security  for  promissory 
notes,  which  is  absolute  in  form,  and  a  defeasance, 
ure  to  be  taken  together  as  if  forming  one  instru- 
ment, and  constitute  a  mortgage. 

2.  Where,  by  the  Constitution  of  the  State,  which 
was  in  force  when  the  notes  were  given  and  the 
mortgage  executed,  the  homestead  of  the  family 
was  not  subject  to  forced  sale  for  debts,  such  pro- 
hibition of  the  Constitution  extends  to  any  species 
of  compulsory  disposition  of  the  homestead,  wheth- 
er denominated  a  sale  or  otherwise. 

[No.  112.] 

Argued  Bee.  3,  1880.     Decided  Dee.  IS,  1880. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Texas. 

The  case  fully  appears  in  the  opinion  of  the 
court. 

Mr.  Bernard  Carter,  for  appellant. 
Messrs.  Bailie  Peyton  and  R.  Q.  Mills,  for 
appellees. 

Mr.  Justice  Field  delivered  the  opinion  of  |321 
the  court: 

The  premises  described  in  the  complaint  are 
in  the  City  of  Waco,  in  the  State  of  Texas. 
They  have  been  the  homestead  of  the  complain- 
ants from  the  time  of  their  purchase,  in  May, 
1870.  The  conveyance  to  Robertson  in  1878 
was  accompanied  by  a  defeasance  from  him, 
stating  that  the  deed  was  executed  as  security 
for  certain  promissory  notes  of  the  husband.. 
The  two  documents — the  deed,  which  was  ab- 
solute in  form,  and  the  defeasance— are,  there- 
fore, to  be  taken  together  as  if  forming  one  in- 
strument. They  together  constitute  a  mortgage, 
and  as  such  would  be  treated  in  the  courts  of 
Texas. 

By  the  Constitution  of  that  state,  of  1868, 
which  was  in  force  when  the  notes  were  given 
and  the  mortgage  executed,  the  homestead  of 
a  family  was  not  subject  to  forced  sale  for 
debts,  except  for  the  purchase  money,  or  for 
taxes,  and  for  labor  and  materials  expended 
thereon.  The  premises  in  question,  therefore, 
could  not  be  sola  under  any  decree  in  a  suit  for 
the  foreclosure  of  the  mortgage.  The  prohibi- 
tion of  the  Constitution  extended  to  any  spe- 
cies of  compulsory  disposition  of  the  home- 
stead, whether  denominated  a  sale  or  otherwise. 


Not*. -Parol  evidence  admissible  to  prove  a  deed 
absolute,  a  mortgage;  action  to  have  it  deeiaredamort- 
gage  -where  deed  is  absolute,  but  it  as  between  the  par- 
lie*  a  mortgage,  a  bona  fide  purchaser  is  protected, 
but  a  purchaser  with  notice  stands  in  place  of  the  eq- 
uitable mortgagee.  Soe  note  to  Conway  v.  Alexan- 
der, 11  U.  8.  i  "°-  « 

Edwards,  20 
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*  branch),  218:  and  note  to  Hughes  v. 
J.  8.  (7  Wheat),  489. 
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A  Bimilar  prohibition  in  the  Constitution  of 
1845  was  so  construed  by  the  Supreme  Court  of 
the  State  in  Sampson  v.  Williamson,  contained 
in  the  6th  of  Texas  Reports,  102.  In  that  case 
Chief  Justice  Hemphill  said  that  "The  Consti- 
tution obviously  intended  that  the  homestead 
should  be  exempted  from  the  operation  of  any 
species  of  execution,  or  from  any  forced  dispo- 
sition of  the  property,  whether  partial  or  total, 
which  would  disturb  the  family  in  the  quiet  and 
uninterrupted  possession  of  their  home  with  the 
property  thereto  attached.  The  beneficence  of 
the  provision  has  a  much  wider  range  than  to 
protect  the  family  from  a  sale  which  would  ut- 
terly extinguish  all  right  in  the  property.  It 
shields  them  also  from  any  extents  or  deliver- 
ies of  the  property,  or  from  any  forcible  ap- 
propriation of  its  rents,  issues  and  profits.  It 
protects  the  domestic  sanctuary  from  every  spe- 
l***J  cies  of  intrusion  which,  under  color  of  law, 
would  subject  the  property,  by  any  disposition 
whatever,  to  the  payment  of  debts." 

The  appellant  [who]  is  the  owner  of  the  mort- 
gage in  this  case,  and  aware — so  atatcshis  counsel 
— that  he  could  not  enforce  it  against  the  home- 
stead in  the  state  courts,  as  there,  mortgages 
can  only  be  enforced  by  a  decree  of  sale,  com- 
menced an  action  of  ejectment  for  the  premises 
in  the  Circuit  Court  of  the  United  States,  con- 
tending that  the  mortgage  passed  the  legal  ti- 
tle as  against  the  mortgagors,  and  that,  as  its 
owner,  he  had,  a  right  to  recover  the  possession 
of  the  premises  for  default  in  the  payment  of 
the  notes  secured.  lie  sought,  in  other  words, 
to  get  around  the  State  Constitution  by  the 
form  of  his  procedure  in  the  Federal  Court. 
We  do  not  think  that  its  wise  and  beneficent 
purpose  of  securing  a  home  to  the  family  against 
the  vicissitudes  of  fortune,  can  be  thus  easily 
evaded.  A  forced  dispossession  in  ejectment  is 
as  much  within  the  prohibition  as  a  forced  sale 
under  judicial  process.  We  think,  therefore, 
that  the  decree  in  the  tuit,  enjoining  the  action 
of  ejectment,  teas  properly  rendered  upon  the  un- 
disputed facts  tinted  in  the  complaint;  and  it  is, 
accordingly,  affirmed. 

True  copy.  Teat: 

James  H.  MoKenney,  Clerk,  8up.  Court,  TJ.  8. 


1 322 1  JAMES  S.  CLARK  and  EDWARD  FUL- 
TON, Partners,  as  J.  S.  Clark  &  Co., 
Appts., 

v. 

UNITED  STATES. 


(See  8.  C.  12  Otto  828-832.) 

Bribery — recovery  of  the  money. 

One  who  bribes  a  government  officer  is  in  pari 
dtHrto  with  him,  and  cannot  recover  back  from  aim 
the  money  paid,  nor  from  the  United  States,  after 
it  has  been  taken  from  him  as  a  punishment  for  his 
latthta—w  to  his  trust 

[No.  86.] 

Argued  Nov.  t9, 80,  1880.  Decided  Dec.  IS,  1880. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the  court 


Ham.- Whether,  icfcen  parties  are  In  pari  delicto 
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below  to  recover  the  sum  of  $10,000  alleged  to 
have  been  extorted  from  the  petitioners  by  the 
provost-marshal  of  New  Orleans  in  1864  for  the 
release  of  a  cargo  of  cotton. 

The  claimants'  right  to  bring  in  cotton  rested 
on  the  following  permit  of  the  President  and 
agreement  of  the  Secretary  of  the  Treasury. 
It  was  insisted  on  the  trial  that  these  instru- 
ments rendered  the  acts  of  the  officers  extortion, 
and  relieved  the  payment  from  the  vice  of 
bribery. 

"  Treasury  Department,  October  26,  1864. 

J.  S.  Clark  and  E.  Fulton  allege  that,  prior 
to  the  2d  day  of  July,  1864,  under  authority  of 
George  S.  Denison,  special  agent  of  the  Treas- 
ury Department  at  New  Orleans,  they  pur- 
chased in  the  Parishes  of  East  and  West  Felic- 
iana, in  the  State  of  Louisiana,  8,485  bales  of 
cotton,  upon  which  they  advanced  the  sum  of 
$128,200  in  United  States  currency,  as  part 
payment  for  the  same,  and  became  liable  to  pay 
the  balance  of  the  purchase  money  ; 

That,  after  purchasing  and  becoming  owners 
of  said  cotton,  and  while  in  the  act  of  moving 
the  same  to  market  for  sale,  they  ascertained 
that,  by  the  passage  of  the  Act  of  July  2,  1864. 
they  were  prevented  from  proceeding  with  the 
shipment  of  said  cotton,  or  in  any  way  inter- 
fering with  the  same,  and  it  now  remains  at  the 
points  above  named  exposed  to  the  depreda- 
tions of  guerrillas.  They,  therefore,  ask  that 
authority  may  be  granted  them  to  complete  the 
transaction  commenced  and  conducted  thus  far 
under  the  prescribed  rules  and  regulations  of 
the  Treasury  Department. 

After  full  examination,  and  in  view  of  the 
fact  that  the  loyalty  of  the  parties  is  not  ques- 
tioned, and  that  there  are  no  adverse  claimants 
to  said  cotton  known  to  the  Department,  au- 
thority is  hereby  given  to  the  said  J.  S.  Clark 
and  E.  Fulton  to  transport,  by  way  of  New 
Orleans  (where  all  government  fees  and  dues 
shall  be  paid  before  shipment  therefrom),  the 
cotton  in  question;  provided  they  shall  first 
present  to  the  acting  Collector  of  Customs  at 
New  Orleans  the  original  authorities  or  permits 
under  which  they  acted,  or  copies  thereof  cer- 
tified by  the  officer  with  whom  they  are  filed, 
with  proof  to  his  satisfaction  that  the  cotton 
was  actually  purchased  in  good  faith,  under 
and  by  virtue  of  said  authorities,  and  payment- 
made  and  liabilities  incurred  as  alleged  ;  and 
provided,  further,  that  the  said  J.  S.  Clark  and 
E.  Fulton  shall  first  execute,  to  the  satisfaction 
of  the  said  acting  collector  at  New  Orleans,  a 
bond,  with  sufficient  security,  in  the  penalty  of 
$250,000,  conditioned  that  all  fees  and  taxes,  in 
any  way  due  or  accruing  to  the  Government  of 
the  United  States  from  said  cotton,  shall  be 
paid  on  its  arrival  at  New  Orleans,  and  any 
cotton  transported  or  attempted  to  be  trans- 
ported under  this  authority  without  the  orig- 
inal permits  or  authorities,  or  certified  copies 
thereof  and  proof  herein  required,  shall  be 
seized  and  proceeded  against  for  forfeiture  and 
condemnation  to  the  United  States. 

The  acting  collector  at  New  Orleans  shall  re- 
cord and  file  in  his  office  a  copy  of  this  author- 
ity, and  deliver  the  original  to  the  said  J.  S. 
Clark  and  E.  Fulton,  after  indorsing  upon  it 
his  certificate,  attested  by  bis  official  seal,  that 
the  required  bond  has  been  duly  executed  and 
delivered. 
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The  conditions  herein  stipulated  having  been 
complied  with,  the  cotton  moving  under  this 
authority,  or  under  permits  given  in  pursuance 
hereof,  will  be  allowed  to  be  transported  with- 
out hindrance  or  delay. 

The  leave  hereby  granted  is  confined  to  so 
much  of  said  cotton  as  had  been  actually  paid 
for,  or  said  parties  had  become  legally  liable 
to  pay  for,  under  and  by  virtue  of  permits 
properly  issued  by  authority  of  this  Depart- 
ment, prior  to  the  said  2d  day  of  July,  1864, 
and  the  power  to  revoke  the  authority  hereby 
granted  at  any  time,  should  satisfactory  cause 
appear,  is  reserved  to  this  Department. 

W.  P.  Fessenden, 
Secretary  of  the  Treasury." 

"  Executive  Mansion,  October  26,  1864. 

The  Secretary  of  the  Treasury  having,  by  the 
terms  of  and  upon  the  conditions  contained  in 
the  foregoing  paper  by  him  signed,  directed 
that  J.  S.  Clark  and  E.  Pulton  be  allowed  to 
transport  from  certain  localities  in  the  State  of 
Louisiana  to  markets  in  the  loyal  States  or  else- 
where 8,485  bales  of  cotton  owned  by  them  in 
said  State  and  that  permits  be  given  them  for 
that  purpose  by  the  acting  Collector  of  Cus- 
toms at  New  Orleans ; 

It  is  ordered  that  all  cotton  moving  in  com- 
pliance with  such  direction  of  the  Secretary  of 
the  Treasury,  or  permits  granted  in  pursuance 
thereof,  shall  be  free  from  seizure  or  detention 
by  any  officer  of  the  Government ;  and  com- 
mandants of  military  departments,  districts, 
posts  and  detachments,  naval  stations,  gun- 
boats, flotillas  and  fleets  will  observe  this  order, 
and  give  the  said  J.  8.  Clark  and  E.  Fulton, 
their  agents  and  transports,  proper  facilities  and 
passes  for  the  purpose  of  getting  said  cotton 
through  the  lines,  and  safe  conduct  within  our 
lines  while  the  same  is  moving,  in  strict  compli- 
ance with  the  directions  of  the  Secretary  of  the 
Treasury  and  permits  above  referred  to. 

Abraham  Lincoln." 

The  court  found  the  following  facts : 

I.  Oct.  26,  1864,  the  Secretary  of  the  Treas- 
ury signed  and  delivered  to  the  claimants  the 
paper  of  that  date  annexed  to  the  petition ;  and 
on  the  same  day  Abraham  Lincoln,  President 
of  the  United  States,  signed  the  order  of  that 
date,  accompanying  said  paper  and  also  an- 
nexed to  the  petition. 

II.  Nov.  16,  1864,  the  claimants  delivered  to 
George  S.  Denison,  the  acting  Collector  of 
Customs  at  New  Orleans,  a  bond  duly  exe- 
cuted, with  proper  and  sufficient  sureties,  in  the 
sum  of  $250,000,  as  required  by  the  aforesaid 
paper  signed  by  the  Secretary  of  the  Treasury. 

III.  Dec.  18,  1864,  on  the  United  States  ship, 
Choctaw,  off  Bayou  Sara,  La.,  John  J.  Corn- 
well,  Lieutenant-Commander  of  the  United 
States  Navy,  commanding  the  Second  and 
Third  Districts  of  the  Mississippi  River,  issued 
the  following  order,  addressed  to  naval  officers 
between  Bayou  Sara  and  New  Orleans :  *'  Pass 
the  steamer,  Sciota,  Captain  Owesney,  with  a 
cargo  of  three  hundred  and  thirty-six  (886)  bales 
of  cotton,  to  New  Orleans,  without  molesta- 
tion. The  cotton  was  taken  on  board  at  Bayou 
Sara  by  my  consent." 

IV.  On  arrival  of  the  steamer,  Sciota,  at  New 
Orleans,  she  and  her  cargo  were  seized  by  the 
United  States  military  police,  under  the  control 
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of  CoL  Harai  Robinson,  then  acting  as  provoet- 
marshal-general  of  the  Department  of  the  Gulf, 
of  which  department  Gen.  S.  A.  Hurlbut  was 
then  in  command. 

V.  After  the  seizure  of  The  Sciota  and  her 
cargo,  General  Hurlbut  issued  a  special  order 
stating  that,  by  direction  of  the  major-general 
commanding  the  Military  Division  west  of  the 
Mississippi,  the  cotton  brought  by  the  steamer, 
Sciota,  should  be  disposed  of  as  follows:  a 
certain  number  of  bales  (number  not  shown)  to 
be  given  to  the  claimants  ;  the  remainder  to  be 
turned  over  to  O.  N.  Cutler,  the  United  States 
purchasing  agent;  and  that  the  claimants 
should  give  bonds  for  their  appearance  when 
required.  On  said  Robinson's  receipt  of  said 
order  he  sent  for  the  claimants  ana  they  ap- 
peared before  him  and  gave  bonds ;  at  which 
time  they  did  not  exhibit  to  him  any  papers  in 
relation  to  shipment  of  cotton.   It  was  not  the 

Srovince  of  said  Robinson  to  have  anything  to 
o  with  the  receiving  or  disposing  of  the  cotton. 

VI.  On  or  about  Dec.  21, 1864,  in  the  even-  r324 
ing,  after  office  hours,  the  claimants  called  at  1 
the  dwelling  of  the  said  Robinson  and  showed 

him  the  papers  aforesaid,  dated  Oct.  26,  1864, 
signed  by  the  Secretary  of  the  Treasury  and 
the  President,  which  the  said  Robinson  had 
not  before  seen  or  had  any  knowledge  of,  and 
the  claimants  asked  him  what  he  thought  of 
that  permit .  He  told  them  that  he  thought  it 
was  a  sweeping  one;  that  it  covered  all  ground. 
They  answered  that,  notwithstanding  that  per- 
mit, the  cotton  aboard  The  Sciota  had  been 
seized  and  detained,  and  themselves  put  undex 
bond.  He  asked  how  that  could  be.  They  an- 
swered that  the  permit  was  of  no  account  un- 
less signed  by  the  major-general  commanding 
the  department.  He  asked  them  if  they  had 
presented  it  to  the  general  commanding.  They 
said,  yes  and  it  had  been  refused.  He  then  ad* 
vised  them  to  go  to  General  Canby,  who  com- 
manded the  Military  Division  west  of  the  Mis- 
sissippi, and  show  the  permit  to  him.  They 
replied,  "  You  know  that  it  is  useless  by  the 
very  order  which  put  us  under  bond;  it  stated, 
by  order  of  the  general  commanding  the  Mili- 
tary Division  west  of  the  Mississippi."  They 
further  said  they  were  satisfied  that  it  could  not 
be  done  except  by  money ;  that  money  was  want- 
ed; and  that  they  were  willing  to  pay  most  lib- 
erally to  have  it  signed;  that  that  would  cover 
and  release  the  cotton.  They  said  they  would, 
pay  $10,000  to  have  that  presidential  permit  in- 
dorsed and  their  cotton  released.  He  then  told 
them  to  leave  the  permit  with  him  and  he  would 
see  about  it. 

The  next  day  the  said  Robinson  took  the  per- 
mit to  General  Hurlbut  and  told  him  the  par- 
tics  wished  to  have' it  signed  by  him.  General 
Hurlbut  replied,  "  Yes,  I  have  seen  this  permit 
before.  I  have  refused  to  sign  it."  Robinson  then 
said:  "  General,  these  men  have  offered  a  large 
amount  of  money  to  get  this  permit  indorsed; 
there's  money  in  it."  Hurlbut  perused  the  per- 
mit carefully,  and  said,  "  You  must  take  that 
to  Mr.  Denison  and  have  him  certify  that  the 
proper  bonds  have  been  filed  by  these  parties. 
Clark  and  Fulton."  Robinson  took  the  permit 
to  said  Denison  and  advised  him  of  the  wishes 
of  General  Hurlbut.  Denison  then  indorsed  on 
the  permit  the  following  certificate: 
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f  325]  Custom-House,  Collector's  Office, 

New  Orleans,  La., November  16, 1864. 
I  certify  that  J.  8.  Clark  and  E.  Fulton  have 
delivered  to  me  a  bond,  duly  executed,  with 
proper  and  sufficient  sureties,  in  the  sum  of 
$250,000,  as  required  by  the  foregoing  author- 
ity from  the  Secretary  of  the  Treasury. 

(Seal)  "    Geo.  8.  Denison, 

Sp.  Agt.  of  Treasury  Dept.  &  Actg.  Collector  of 
Customs." 

Robinson  then  took  the  permit  back  to  Hurl- 
but,  who  placed  on  it  the  following  indorsement: 
"  Headqrs.,  Dept.  Gulf,  Dec.  28d,  1864. 

The  above  executive  order  will  be  obeyed  & 
respected  by  all  military  officers  within  this  de- 
partment. 

8.  A.  HURLBUT,  M.  Ge." 
That  day,  or  the  next,  the  claimants  handed 
Robinson,  at  his  dwelling,  $6,000;  and  subse- 
quently, on  the  same  day,  he  handed  that  money 
back  to  them,  stating  to  them  that  it  did  not 
suit  him  to  receive  it  in  that  manner.  They 
asked  him  how  he  would  receive  it.  He  told 
them  he  would  receive  it  through  Denison,  the 
collector  of  the  port.  The  next  morning  Deni- 
son handed  him  an  envelope  with  $5,000  in  it, 
out  of  which  Robinson  took  $2,000  or  $8,000 
and  gave  it  to  General  Uurlbut,  and  laid  away 
the  balance  in  the  provost-marshal-general's  of- 
fice. 

After  that  money  was  given  to  Robinson,  the 
claimant, Clark,  saw  him  again  and  said  to  him: 
"Now,  I  have  the  permit  Indorsed,  see  ifyou 
can  get  my  cotton  released;  see  if  General  Hurl- 
but  will  give  an  order  releasing  or  justifying 
the  release  of  my  cotton."  Robinson  then  saw 
Hurlbut  and  stated  the  facts  to  him,  and  Hurl- 
but  then  wrote  the  following  paper: 

"Headquarters,  Department  of  the  Gulf, 
New  Orleans,  Dec.  24,  1864. 

Pursuant  to  executive  order  of  his  Exc'y,  the 
President  of  the  United  States,  J.  8.  Clark  A 
E.  Fulton  are  permitted  to  bring  the  number  of 
bales  of  cotton  in  said  order  mentioned  from 
RateluTs  Landing,  on  the  Miss.  River,  25  miles 
above  Bayou  Sara,  on  the  steamer,  Sciota,  pro- 
vided the  same  is  received  under  the  protection 
of  a  gunboat.  The  taking  of  any  passengers  or 
1326)  freight  to  be  landed  at  any  point,  or  the  pay- 
ment of  anything  but  United  States  Treasury 
notes,  will  work  forfeiture  of  steamer  and  car- 
go. The  cotton  returning  on  the  boat  will  be 
reported  &  identified  by  Mr.  O.  N.  Cutler  &  the 
prov.  mar.  Gen'l. 

8.  A.  Hurlbut,  M.  G.  C." 

The  claimants  then  paid  Robinson  another 
$5,000,  which  was  disposed  in  the  same  man- 
ner as  the  first. 

Afterwards,  and  prior  to  Feb.  18,  1865,  they 
paid  Robinson  the  further  sum  of  $3,000,  of 
which  he  gave  $1,000  to  General  Hurlbut,  and 
the  rest  was  disposed  of  by  Robinson  in  the  pro- 
vost-marshal-general's  office. 

Besides  the  money  so  received  by  Robinson 
from  the  claimants,  other  moneys  were  paid 
him  by  C.  A.  Weed  &  Co.,  the  amount  of  which 
does  not  appear,  and  also  the  sum  of  $1,000 
wm  paid  him  by  one  Courtrey. 

Of  the  whole  amount  paid  him  by  all  those 
parties,  $8,000  went  into  the  hands  of  General 
Hurlbut,  who  returned  the  same  amount  to  Rob- 
inson on  or  about  Apr.  4,  1865.  With  the  re- 
mainder of  said  whole  amount  or  a  part  of  it, 
See  12  Otto. 


Robinson  purchased  gold  coin,  which  he  de- 
posited in  the  First  National  Bank  of  New  Or- 
leans, taking  therefor  certificates  of  deposit  in 
favor  of  different  officers  of  the  bank,  which 
they  indorsed  over  to  him,  to  the  amount  of 
$7,602.25. 

VU.  In  January,  1865,  a  special  commission 
in  New  Orleans  was  appointed  by  the  Secretary 
of  War,  with  the  sanction  of  the  President,  and 
was  in  session  there  until  May  5,  following. 

Feb.  18,  1805,  that  commission  placed  the 
said  Robinson  in  solitary  confinement,  and  the 
same  day  stopped  the  payment  of  said  cer- 
tificates of  deposit;  and  the  amount  of  them,  in 
gold  coin,  wa£  afterwards  turned  over  by  the 
commission  to  the  Secretary  of  War,  by  whom 
the  same  was  put  as  a  special  deposit  in  the 
Treasury  Department  until  June  16,1869,  when, 
at  the  request  of  the  Secretary  of  War,  the  same 
was  covered  into  the  Treasury. 

That  commission  also  took  $8,000  from  said 
Robinson,  which  was  likewise  turned  over  to 
the  Secretary  of  War,  by  whom  it  was,  with 
the  addition  of  $40  interest  accrued  on  com- 

Jound  interest  notes,  paid  into  the  Treasury 
une  10,  1809. 

VIII.  The  money  paid,  as  aforesaid,  by  the 
claimants  to  said  Robinson  was  paid  by  them  [327] 
with  the  corrupt  motive  and  purpose  on  their 
part  of  procuring  official  action  whereby  their 
cotton  should  be  released. 

The  following  additional  finding  was  allowed 
on  the  request  of  the  claimants: 

It  does  not  appear  that  there  were  any  inter- 
views between  the  claimants  and  the  said  Rob- 
inson upon  any  subject,  nor  any  offer  of  the  pay- 
ment of  any  sum  or  sums  of  money  by  them  to 
the  said  Robinson,  for  any  purpose,  until  after 
the  seizure  by  the  United  States  military  police, 
of  the  claimants'  steamer,  Sciota,  and  the  cargo 
of  cotton  thereon, which  had  been  shipped  from 
Bayou  Sara,  La.,  under  the  pass  and  supervis- 
ion of  Lieut.  Commander  John  J.  Cornwell,  of 
the  United  States  steamship,  Choctaw,  Dec.  18, 
1864. 

Upon  these  facts  the  court  below  found  for  the 
defendant  and  dismissed  the  petition.  Where- 
upon the  petitioners  appealed  to  this  court. 

Mes/rrs.  John  J.  Weed,  8.  Shellabarger 
and  J.  M.  Wilson,  for  appellants. 

Mr.  8.  F.  Phillips,  Solicitor-Gen.,  for  ap- 
pellee. 

Mr.  Chief  Justice  Wait*  delivered  the  opin-  1 330 1 
ion  of  the  court: 

Upon  the  facts  found,  the  court  below  to- 
right  in  treating  this  as  a  case  of  bribery  rathei 
than  extortion.  The  claimants  undoubtedly 
held  an  executive  license  to  transport  by  way 
of  New  Orleans,  notwithstanding  the  Act  of 
July,  1864, 18  Stat,  at  L.,  877,  sec.  9,  any  cotton 
they  had  bought  in  the  Parishesof  East  and  West 
Feliciana,  under  the  authority  of  the  special 
agent  of  the  Treasury  at  New  Orleans,  if  they 
gave  the  required  bond  and  presented  to  the 
acting  Collector  of  Customs  at  that  port  the  orig- 
inal authorities  or  permits  under  which  they  |331] 
acted,  or  copies  thereof  certified  by  the  officer 
with  whom  thev  were  filed,  with  proof  to  the 
satisfaction  of  the  acting  collector  that  the  cot- 
ton was  actually  purchased  in  good  faith  under 
and  by  virtue  of  such  authorities.  By  the  ex- 
press terms  of  this  license  any  cotton  transported 
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or  attempted  to  be  transported,  under  it,  with- 
out the  original  permits  or  authorities  or  certi- 
fied copies  and  proof  required,  was  subject  to 
seizure  and  condemnation.  It  is  not  pretended 
that  when  the  seizure  was  made  the  claimants 
had  in  their  possession  any  evidence  of  their 
right,  under  this  authorization,  to  transport  the 
cotton  which  was  seized.  While  it  has  been 
found  that  the  bond  was  executed  and  delivered 
to  tue  acting  collector  on  the  16th  of  November, 
1804,  the  findings  are  entirely  silent  as  to  the 
presentation  of  the  original  permits  or  the  re- 
quired proof  before  the  transportation  was  en- 
tered u[M>n.  Neither  did  the  executive  license 
have  upon  it  the  prescribed  certificate  that  the 
bond  had  been  executed  and  delivered.  Under 
such  circumstances  the  seizure  could  not  have 
been  wrongful  in  the  first  instance.  It  was  the 
duty  of  the  military  authorities  at  that  point  to 
Bee  that  nothing  passed  out  from  the  enemy's 
country  under  this  authority  until  the  requisite 
evidence  was  furnished.  New  Orleans  was  a 
military  post,  and  Congress  had  seen  fit  to  re- 
strict materially  the  power  of  the  President  to 
permit  commercial  intercourse  with  the  inhabit- 
ants of  the  insurgent  territory.  The  executive 
license,  when  construed  in  connection  with  this 
new  congressional  action,  was  evidently  in- 
tended only  to  protect  such  rights  as  had  be- 
come vested  under  previous  authorities  or  per- 
mits rightfully  issued.  Therefore, nothing  could 
pass  except  what  the  collector  bad  been  satisfied 
by  proof  was  "actually  purchased  in  good  faith 
under  and  by  virtue  of  said  authorities." 

The  claimants,  when  the  seizure  was  made, 
did  not  attempt  to  secure  a  release  by  producing 
the  necessary  evidence  of  their  rights,  but  by 
tempting  a  subordinate  officer  in  the  military 
service  by  a  liberal  offer  of  money.  He  made 
no  demands,  but  accepted  what  they  voluntari- 
ly gave  him.  In  this  way  the  executive  order 
was  evaded  and  a  pass  through  the  lines  secured 
by  corrupting  an  officer.  Clearly  this  was 
332]  bribery,  and  placed  the  claimants  and  the  man 
they  corrupted  in  pari  delicto.  They  could  not 
recover  back  from  him  the  money  they  paid, 
neither  can  they  from  the  United  States  after  it 
has  been  taken  from  him  as  a  punishment  for 
his  faithlessness  to  his  trust. 

It  is  insisted,  however,  that  when  the  claim- 
ants presented  to  the  military  authorities  the 
executive  license,  with  the  certificate  of  the 
acting  collector  indorsed  to  the  effect  that  the 
requisite  bond  had  been  delivered  to  him,  they 
had  done  all  that  was  required  to  get  their  prop- 
erty back  and  proceed  with  the  transportation. 
They  evidently  did  not  so  understand  the  effect 
of  what  they  had  done,  for  they  voluntarily 
offered  and  paid  more  money  to  secure  what 
they  wanted,  and  that  they  interpreted  the  in- 
strument correctly  is,  to  our  minds,  clear.  The 
execution  of  the  bond  is  one  thing,  and  the  pro- 
duction of  the  original  permits  and  proof,  an- 
other. It  is  true  that  in  the  license  the  provision 
as  to  the  bond  follows  that  as  to  the  permits  and 
proof,  but  the  delivery  and  acceptance  of  the 
bond  were  no  more  evidence  of  the  presentation 
of  the  permits  than  the  presentation  of  the  per- 
mits would  have  been  of  the  delivery  of  the 
bond.  The  certificate  of  the  bond  on  the  license 
was  evidence  of  the  performance  of  that  condi- 
tion, but  nothing  more.  The  execution  of  the 
bond  was  not  at  all  dependent  on  the  presenta- 
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tion  of  the  permits  andprcof .  The  penalty  of 
the  bond  was  fixed  in  Washington  and  specified 
in  the  license  itself,  and  it  was  entirely  imma- 
terial, so  far  as  the  requirements  of  the  license 
were  concerned, whether  the  bond  was  delivered 
before  or  after  anything  else  was  done.  Before, 
therefore,  the  commanding  general  could  be  re- 
quired to  release  the  seizure,  it  must  have  been 
shown  to  him  that  the  acting  collector  was  sat- 
isfied the  original  permits  had  been  given,  and 
that  the  purchases  had  been  in  good  faith  made, 
as  alleged  by  the  claimants.  Instead  of  attempt- 
ing to  make  such  a  showing,  bribery  was  re- 
sorted to  and  in  that  way  the  necessary  order 
obtained. 

Beyond  all  doubt  the  judgment  below  was 
right  and  it  is,  consequently,  affirmed. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


SWAIN  TURBINE  AND  MANUFACTUR-  [40 
INQ  COMPANY,  Appt., 
t>. 

JAMES  E.  LADD. 
(See  8.  C,  12  Otto,  408-415.) 
Re-issued  patent— extension  of,  when  fatal. 

L  A  re-issued  patent  should  be  construed  In  ac- 
cordance with  the  limitation  of  the  invention  in  the 
original  patent,  and  can  only  be  granted  for  the 
original  patented  invention. 

2.  Any  extension  of  a  re-issued  patent,  beyond  the 
scope  of  the  Invention  sot  forth  and  fairly  indicated 
in  the  original  specification,  drawings  and  model,  is 
fatal  to  the  patent  Itself. 

[No.  41J 

Argued  Oct.  26,  27, 1S80.  Decided  Dec.  IS,  1880. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 
The  case  is  fully  stated  by  the  court. 
Messrs.  John  S.  Abbott  and  H.W.  Board- 
man,  for  appellants. 

Messrs.  JAitcheU.,Rungerford  and  C.  Browne, 
for  appellee. 


Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  appellants  in  this  case  filed  a  bill  against 
the  appellee,  alleging  that  the  latter  had  in- 
fringed certain  letters  patent  owned  by  the  ap- 
pellants, which  had  been  granted  to  Asa  M. 
Swain  on  the  15th  of  May,  1860,  for  a  new  and 
improved  water-wheel,  and  which  had  been  sur 
rendered  and  re-issued  on  the  19th  of  Novem- 
ber, 1872.  The  bill  sought  an  account  of  prof- 
its, damages  for  the  infringement,  and  a  per- 
petual injunction  against  further  use  of  the  al- 
leged invention.  The  defendant  filed  an  answer 
denying  infringement,  and  assailing  the  patent 
of  the  complainants  on  various  grounds,  such 
as  prior  discovery  and  invention  by  other  per- 
sons, illegality  of  the  new  issue,  etc.  Proofs 
having  been  taken  and  the  cause  heard,  the  Cir- 
cuit Court  dismissed  the  bill,  on  the  ground  that, 
according  to  the  true  construction  of  the  patent 
sued  on,  the  defendant  did  not  infringe. 

It  was  conceded  that  if  the  re-issued  patent 
should  be  construed  literally,  without  restrain- 
ing the  generality  of  its  claims  by  a  reference 
to  the  original  patent,  the  wheels  made  by  the 
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defendant  would  ue  an  infringement;  but  the 
court,  in  view  of  the  state  of  the  art  at  the  date 
of  Swain's  invention,  and  of  the  distinct  limita- 
tion of  that  invention  in  the  original  patent  to 
a  wheel  of  specific  construction  and  form,  con- 
sidered itself  bound  to  construe  the  claims  of 
the  re-issued  patent  in  accordance  with  such  lim- 
itation, in  order  to  avoid  the  conclusion  that  it 
was  for  another  and  different  invention  from 
that  originally  patented.  From  a  careful  exam- 
ination of  the  evidence  in  the  case  we  are  satis- 
lied  that  this  was  the  most  favorable  view  that 
could  have  been  taken  for  the  complainants.  A 
comparison  of  the  original  letters-patent,  includ- 
ing  the  drawings  and  model,  with  the  re-issued 
(4  lO]  patent,  mokes  it  very  evident  that  the  latter  istlie 
result  of  an  effort  to  enlarge  the  scope  of  the  pa- 
tent so  as  to  include  and  embrace  within  it  mat- 
ters and  things  that  were  not  embraced  in  the 
original  invention.    The  original  specification, 
drawings  and  model  all  agree  m  describing  a  spe- 
cific wheel  and  associated  apparatus  as  the  sub- 
ject of  the  invention  secured  by  the  letters  patent. 
They  distinctly  describe  a  wheel  with  its  floats, 
each  mode  of  a  single  piece  of  metal,  having 
their  face  sides,  where  the  water  strikes,  of  a 
paraboloidal  form,  with  their  bottoms  formed 
by  revolving  the  curves  on  their  axes,  and  ar- 
ranged in  a  particular  direction  to  receive  the 
water  from  the  guides;  and  having  the  rim  of 
the  wheel  covering  the  floats  so  curved  as  to 
force  the  water  down  rapidly  in  the  lower  curved 
parts  or  bottoms  of  the  floats;  the  water  being 
turned  down  between  the  curb  and  wheel  and 
lower  curb:  they  describe  an  annular  chamber 
situated  above  and  outside  of  the  wheel,  with 
slots  in  its  bottom  to  receive  and  steady  the 
guides  when  raised  with  the  gate,  and  which  is 
filled  with  water,  forming  a  sort  of  stuffing-box : 
they  describe  a  cylindrical  gate,  below  the  an- 
nular  chamber  surrounding  the  curb  below 
the  wheel,  provided  at  top  with  a  flange  to 
which  the  guides'  are  attached,  and  which  is 
opened  by  being  lowered  to  let  the  water  into 
the  wheel  through  the  guides,  and  is  shut  by 
being  raised  up  to  the  bottom  of  the  annular 
chamber:  lastly,  they  describe  a  particular  con- 
trivance for  adjusting  the  wheel  on  its  step, 
which  is  of  no  consequence  in.  the  disposal  of 
the  present  case.   Substantially,  this  is  the  en- 
tire description:  the  wheel,  formed  and  made  as 
stated;  the  annular  chamber;  the  cylindrical 
gate,  with  the  guides  attached  to  its  flange;  and 
the  contrivance  for  adjusting  the  wheel  on  the 
step.   There  is  also  a  description  of  the  enclos- 
ing case  and  curbs,  and  the  machinery  for  rais- 
ing and  lowering  the  gate  and  the  wheel;  but 
these  parts  have  nothing  to  do  with  the  contro- 
versy. 

The  claim  of  the  patent  was  threefold:  first, 
for  the  annular  chamber,  with  slots  in  the  bot- 
tom to  receive  the  guides;  secondly,  the  com- 
bined arrangement  of  the  guides,  the  cylindric- 
al gate,  and  the  annular  chamber,  as  unitedly 
related  to  the  wheel;  thirdly,  the  step  arrange- 
ment. Here  we  have  a  clear  and  distinct  speci- 
fication of  an  invention,  and  of  the  particular 
|41 1 1  machinery  which  is  its  subject-matter.  The 
wheel  is  not  claimed,  either  as  to  its  form  or 
fashion, or  mode  of  operation ;  nothing  is  claimed 
but  the  ann  uar  chamber,  the  peculiar  gate  and 
guide  arrangement,  and  the  step  adjustment- 
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none  of  which  things  are  in  controversy  in  this. 
suit. 

But  a  change  comes  over  the  scene:  the  pa- 
tent becomes  the  property  of  a  corporation  that 
manufactures  wheels;  a  monopoly  of  the  busi- 
ness is  very  desirable ;  other  manufacturers  make 
turbine  wheels  approaching  somewhat  in  ap- 
pearance to  that  described  in  Swain's  patent. 
The  usual  remedy  in  such  cases  is  resorted  to. 
A  re-issue  of  the  patent  is  sought,  with  expanded 
claims,  sufilciently  general  and  comprehensive 
to  embrace  a  wide  monopoly  of  structure,  and 
to  shut  up  competing  establishments.   In  this 
way, the  patent  laws  have  been  made  the  instru- 
ments of  great  injustice  and  oppression.  The 
real  object  and  design  of  a  re-issue  of  a  patent 
have  been  abused  and  subverted.   The  intent 
of  the  law  was  to  allow  a  correction  to  be  made 
"Whenever  a  patent  is  inoperative,  or  invalid, 
by  reason  of  a  defective  or  insufficient  descrip- 
tion or  specification,  or  by  reason  of  the  pa- 
tentee's claiming  in  his  specification  as  his  own 
invention  more  than  he  has  a  right  to  claim  as 
new;  and  when  the  error  has  arisen  by  inad- 
vertency, accident  or  mistake,  and  without  any 
fraudulent  or  deceptive  intention."   These  are 
the  words  of  the  law  granting  the  right.  It  was 
never  intended  to  allow  a  patent  to  be  enlarged; 
but  to  allow  the  correction  of  mistakes  inad- 
vertently committed,  and  the  restriction  of 
claims  which  had  been  improperly  made,  or 
which  had  been  made  too  broad— just  the  con- 
trary of  that  which  *hos  come  to  be  the  practice. 
In  a  clear  case  of  mistake — not  error  In  judg- 
ment— the  patent  may  undoubtedly  be  enlarged; 
but  that  should  be  the  exception, 'not  the  rule; 
whereas  the  enlargement  of  claims  has  become 
the  rule,  and  their  contraction  the  exception. 

These  remarks  are  well  illustrated  in  the 
case  before  us.  We  have  shown  what  was  the 
original  invention  described  and  claimed.  After 
the  lapse  of  twelve  years  and  a  half  the  pa- 
tentee (or  rather  his  corporation  assignee)  dis- 
covers that  through  inadvertence  and  mistake 
his  specification  is  wrong,  and  needs  correction; 
and  a  re-issue  is  obtained ,  with  eleven  different 
claims.  These  claims  are  quite  different  from 
those  of  the  original  patent  and  are  intended  to 
give  to  the  present  proprietors  a  large  and  vol-  |412] 
uable  monopoly.  Here  are  some  of  the  claims: 

1.  A  water-wheel,  the  floats  of  which  have  a 
discharge  line  extending  from  the  crown  at 
their  inner  edge,  to  the  lower  outer  edge  of  the 
wheel. 

2.  The  combination  in  a  water-wheel  of  a 
crown,  band  and  floats,  having  their  discharge 
line  extending  from  the  crown  at  their  inner 
edge  to  their  lower  outer  edge. 

8.  The  combination  in  a  water  wheel  of  a 
crown  and  floats  having  their  discharge  line  ex- 
tending from  the  crown  at  their  inner  edge  to 
the  lower  outer  edge. 

5.  A  water-wheel  having  an  effective  inward 
flow  and  discharge  of  part  of  the  water,  and  an 
effective  downward  flow  and  discharge  of  part 
of  the  water  simultaneously  in  one  wheel, 
whereby  the  effective  area  of  discharge  is  in- 
creased without  increasing  the  diameter  of  the 
wheel. 

Here  is  a  sweeping  generalization,  which, 
taken  literally, would  give  to  the  patentee  a  mo- 
nopoly of  all  water-wheels  having,  simulta 
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neously,an  effective  inward  and  downward  flow 
and  discharge,  whatever  might  be  the  shape  of 
the  floats,  or  of  the  crown.  This  was  certainly 
not  the  invention  described  or  suggested  in  the 
original  patent.  The  invention  of  a  wheel  was 
not  claimed  at  all:  a  wheel  was  described,  but  it 
was  a  wheel  made  after  a  particular  pattern  or 
form,  and  adjusted  to  a  particular  apparatus 
for  the  reception  and  discharge  of  the  water. 
Its  buckets  were  described  as  paraboloidal;  its 
rim  over  the  buckets  curved  downward  and  in- 
ward so  as  to  force  the  water  down  rapidly  in 
the  lower  curved  parts  or  bottoms  of  the  floats. 
No  intimation  is  given  that  awheel  of  a  differ- 
ent form  would  answer  the  purposes  of  the  in- 
vention. The  defendant  does  not  copy  cither  of 
these  features,  in  his  wheels.  Their  floats  arc 
not  paraboloidal,  but  waving;  the  rim  is  not 
curved  downward  and  inward,  but  is  horizontal. 
It  is  very  apparent  why  the  claim  has  been  gen- 
eralized as  it  has  been.  The  patentees  desire 
to  secure  the  monopoly  of  every  center-vent 
wheel,  of  whatever  shape  or  form,  which  dis- 
charges the  water  both  inwardly  in  the  center 
of  the  wheel  and  downwardly  from  the  bottoms 
of  the  floats  beneath  the  wheel.  But  that  would 
1413]  be  a  new  invention,  very  different  from  what 
was  described  and  claimed  in  the  original  pa- 
tent. To  warrant  this  extension  of  the  claim 
the  specification  of  the  re-issued  patent  contains 
material  variations  from  that  of  the  original, 
frequently  stating  that  a  particular  part  map 
be  constructed  thus  and  so,  when  the  original 
required  it  to  be  thus  and  so;  it  speaks  of  "the 
upper  horizontal  edge  of  the  floats,"  when  no 
such  thing  is  mentioned  in  the  original,  but  on 
the  contrary  the  rim  over  the  floats  was  de- 
scribed as  curving  inward  and  downward  and 
as  being  so  curved  for  a  special  purpose  and 
effect.  Instead  of  correcting  inadvertent  mis- 
takes in  the  specification,  which  rendered  the 
patent  inoperative  and  void,  the  pretended  cor- 
rections are  evidently  intended  to  widen  the 
scope  of  the  patent,  and  to  make  it  embrace 
more  than  it  did  at  first.  So  far  as  description 
went,  the  original  specification  was  as  perfect 
as  the  new  one. 

The  mistake  of  the  patentee,  or  his  assigns, 
seems  to  have  been  in  supposing  that  he  was 
entitled  to  have  inserted  in  a  re-issued  patent  all 
that  he  might  have  applied  for  and  had  in- 
serted in  his  original  patent.  The  appellants 
produced  on  the  argument  exhibits,  tending  to 
show  that  the  patentee  before  obtaining  his 
original  patent  had  made  and  done  all  those 
things  which  are  embraced  in  or  covered  by  the 
re-issued  patent.  If  this  were  true,  it  would 
be  nothing  to  the  purpose.  A  re-issue  can  only 
be  granted  for  the  same  invention  which  was 
originally  patented.  If  it  were  otherwise,  a 
door  would  be  opened  to  the  admission  of  the 
greatest  frauds.  Claims  and  pretensions  shown 
to  be  unfounded  at  the  time,  might  after  the 
lapse  of  a  few  years,  after  a  change  of  officers 
in  the  Patent  Office,  the  death  of  witnesses, 
and  the  dispersion  of  documents,  be  set  up  anew 
and  a  reversal  of  the  first  decision  obtained, 
without  an  appeal  and  without  any  knowledge 
of  the  previous  investigations  on  the  subject. 
New  light  breaking  in  upon  the  patentee  as  the 
progress  of  improvement  goes  on,  and  as  other 
inventors  enter  the  field,  and  his  monopoly  be- 
comes less  and  less  necessary  to  the  public, 
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might  easily  generate  in  his  mind  au  dea  that 
his  invention  was  really  more  broad  and  com- 
prehensive than  had  been  set  forth  in  the  speci- 
fication of  his  patent.  It  is  easy  to  see  how 
such  new  light  would  naturally  be  reflected,  in 
are-issue  of  the  patent,  and  how  unjust  it  1^14] 
might  be  to  third  parties  who  had  kept  pace 
with  the  march  of  improvement.  Hence  there 
is  no  safe  or  just  rule  but  that  which  confines 
a  re-issued  patent  to  the  same  invention  which 
was  described  or  indicated  in  the  original. 

Since,  therefore,  any  extension  of  the  re-is- 
sued patent  beyond  the  scope  of  the  invention 
set  forth  and  fairly  indicated  in  the  original 
specification,  drawings  and  model,  would  be 
fatal  to  the  patent  itself,  wc  think  that  the  ap- 
pellants ought  to  be  satisfied  with  the  course 
taken  by  the  Circuit  Judge  in  so  construing  the 
patent  with  reference  to  those  original  tests  as 
to  restrain  and  confine  the  intent  and  meaning 
of  the  claims  within  legitimate  and  admissible 
bounds.  And  so  construed,  there  is  no  plausi- 
ble pretense  that  the  defendant  is  guilty  of  an 
infringement. 

_  If  the  appellants  insist  on  the  broad  construc- 
tion of  the  claims  in  the  new  patent,  they  must 
take  the  risk  of  being  met  with  previous  achieve- 
ments in  the  same  line  of  improvement,  which 
may  very  seriously  endanger  the  validity  of  their 
patent.  Several  structures  have  been  produced 
on  the  hearing  antedating  the  invention  of 
Swain,  of  which  it  will  be  very  difficult  to  con- 
tend that  they  do  not  embrace  the  principal  feat- 
ure in  Swain  s  wheel,  sought  to  be  appropriated 
by  him. 

If  the  evidence  with  regard  to  Stowe's  wheels, 
constructed  in  1887,  1841  and  1850,  is  to  be  re- 
lied on,  it  is  not  a  sufficient  answer  to  say  that 
they  were  merely  spout-wheels,  and  were  never 
used  under  water  as  turbines.  They  are  sub- 
stantially the  same  wheel  as  Swain's,  and 
whether  used  as  turbines,  or  only  under  the 
operation  of  a  spout,  they  anticipate  his  struct- 
ure. The  mere  change  of  use  by  placing  them 
in  a  different  position  with  regard  to  the  water 
is  not  patentable. 

The  Temple  wheel,  the  Whitney  wheel,  and 
the  Greenleaf  wheel  all  conduct  the  water  in  the 
same  lines  that  Swain's  docs  from  its  entrance 
into  the  wheel  to  its  final  departure  from  it; 
and  if,  on  an  investigation  of  dates,  we  should 
find  that  either  of  these  wheels  antedated  Swain's 
invention,  we  should  probably  be  forced  to  the 
conclusion  that  they  each  contained  the  funda- 
mental clement  of  a  simultaneous  inward  and 


downward  flow  and  discharge  of  water  through 
the  wheel,  which  the  appellants  claim  as  the 
principle  of  Swain's  invention. 

We  do  not  deem  it  necessary  to  go  into  a 
more  particular  examination  of  the  evidence 
at  this  time.  We  have  examined  it  carefully, 
and  have  come  to  the  conclusion  that  the  view 
taken  of  the  case  by  the  Circuit  Court  was  as 
favorable  to  the  appellants  as  they  could  rea- 
sonably ask. 


The  decree  it  affirmed. 


True  copy.  Tost : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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(415]  WILLIAM  B.  DANIELS  ET  al. ,  Plffs.in  Err. , 

v. 

EDWARD  TEARNEY  et  al.,  Exrs.  of  Colin 

C.  Porter,  Deceased. 

(See  8.  C.,  12  Otto,  415-422.) 

fariadictton  over  state  judgment*- persons  in  pari 
delicto — insufficient  defense — estoppel. 

1.  This  court  has  jurisdiction  of  a  state  Judgment 
In  a  case  where  there  was  a  right  of  exemption  from 
liability,  claimed  under  the  Constitution  of  the 
United  States,  and  the  decision  was  against  the  light 
*o  claimed. 

&.  If  parties  are  in  pari  delicto,  the  law  will  help 
neither,  but  leaves  them  as  it  finds  them ;  but  if  two 
persons  aru  f»i  delicto,  but  one  less  so  than  the  other, 
the  former  may  in  many  cases  maintain  an  action 
for  his  benefit  n-rninst  the  latter. 

8.  Where  a  party  hns  availed  himself  of  an  uncon- 
stitutional law,  ho  cannot,  in  a  subsequent  litigation 
with  othcra  not  in  that  position,  aver  its  unconsti- 
tutionality as  a  defense. 

4.  When  a  bond  is  voluntarily  entered  into  and 
the  principal  enjoys  its  benefits,  and  a  breach  oc- 
curs, it  Is  then  too  late  to  raise  the  question  of  its 
validity.  The  parties  are  estopped  from  availing 
themselves  of  such  a  defense. 

[No.  97.] 

Argued  Dec.  5.  3.  1SS0.   Decided  Dec.  13,  1SS0. 

IN  ERROR  to  the  Circuit  Court  of  Jefferson 
County,  State  of  West  Virginia. 
The  case  is  fullv  stated  by  the  court. 
Mi  .Daniel  B.  Lucaa.f  or  plaintiffs  in  error. 
Mr.  Charles  J.  Faulkner,  for  defendants 
in  error. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error,  brought  to  reverse  a 
judgment  of  the  Supreme  Court  of  Appeals  of 
the  State  of  West  Virginia. 

The  case,  as  disclosed  in  the  record,  may  be 
sufficiently  stated  for  the  purposes  of  this  opin- 
ion, as  follows: 
1*16]  On  the  18th  of  April,  1861,  a  convention  of 
the  State  of  Virginia  passed  an  Ordinance  of 
Secession,  and  on  the  thirtieth  of  that  month  a 
law  entitled  "An  Ordinance  to  Provide  against 
the  Sacrifice  of  Property  and  to  Suspend  Pro- 
ceedings in  Certain  Cases."  This  Ordinance  de- 
clared that  thereafter  no  execution-  (except  in 
favor  of  the  Commonwealth  and  against  non- 
residents) should  be  issued,  and  that  no  sales 
should  be  made  under  the  deeds  of  trust  or  de- 
crees without  the  consent  of  the  parties  inter- 
ested, until  otherwise  provided  by  law;  and  that 
where  executions  were  in  the  hands  of  the  offi- 
cer, whether  levied  or  not,  if  the  debtors  6hould 
offer  bond  and  security  for  the  payment  of  the 
debt,  interest  and  casts,  when  the  operation  of 
the  Ordinance  should  cease,  the  property  should 
be  restored  and  the  bond  should  be  returned, as 
in  the  case  of  a  forthcoming  bond,  and  should 
lie  a  lien  on  the  realty  of  the  obligors.  If  the 
debtor  offered  no  bond,  his  property  was  to  be 
appraised  by  three  freeholders,  at  its  value  on 
the  6tli  of  November,  1860,  and  unless  the  prop- 
erty would  sell  for  the  amount  of  the  valuation, 
it  should  be  restored  to  the  debtor  without  lien. 

The  declaration  sets  forth  that  the  defend- 
ants, on  the  first  day  of  June,  1861,  made  their 
joint  and  several  bond,  whereby  they  bound 
themselves  to  pay  to  the  plaintiff  the  sum  of 
$1,897.18  when  thereunto  requested;  and  that 
there  was  a  condition  affixed  to  the  bond,  which 
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was,  "That, whereas,  on  the  25th  day  of  March, 
1861,  a  writ  of  fieri  facias  was  issued  from  the 
clerk's  oiHcc  in  the  name  of  Colin  C.  Porter 
against  Benjamin  F.  Daniels,  for  $747.92,  with 
interest  from  the  2d  day  cf  January,  1860,  until 
paid,  and  $31.97  costs;  if,  therefore,  the  said 
B.  F.  Daniels  should  pay  the  debt,  interest  and 
costs,  when  the  operation  of  the  Ordinance  be- 
fore mentioned  should  cease,  then  the  obligation 
to  be  void,  otherwise  to  be  in  full  force."  It  was 
1  averred  that  the  operation  of  the  Ordinance  had 
long  since  ceased,  and  vet  that  the  defendants, 
though  often  requested  so  to  do,  had  not  paid 
the  said  sums  of  money  nor  any  part  thereof, 
whereby  an  action  had  accrued,  etc. 

Among  other  pleas,  the  defendants  filed  One 
in  hoc  verba: 

"  For  further  plea  to  this  action,  the  defend- 
ants  say,  that  the  bond  in  the  declaration  men-  *■  * 
tioned  was  executed  by  Benjamin  F.  Daniels, 
a  citizen  of  the  State  of  Illinois,  as  principal, 
and  by  William  B.  Daniels  and  D.  M.  Daniels, 
as  his  securities,  in  pursuance  of  the  require- 
ments and  conditions  of  a  statute  passed  in  vio- 
lation of  the  Constitution  of  the  Lnitcd  States, 
heretofore,  to  wit:  on  the  80th  of  April,  1861 
by  the  convention  of  the  8tate  of  Virginia,  and 
that  said  statute  was  subsidiary  to  and  in  aid  ol 
and  in  furtherance  of  the  objects  and  policy  ol 
the  Ordinance  of  Secession  passed  theretofore  bj 

said  convention,  to  wit:  on  the  day  April, 

1861,  in  violation  of  the  Constitution  of  the 
United  States. 

"  And  the  defendants  say,  that  they  rely  on 
the  fact  that  said  Statute  and  Ordinance  were  in 
violation  of  and  repugnant  to  the  Constitution 
of  the  United  States  for  their  defense  and  plea 
in  this  case;  and  that  they  arc  unconstitutional 
the  defendants  are  ready  to  verify." 

The  plaintiff  demurred.  The  court  sustained 
the  demurrer,  and  the  defendants  excepted.  The 
parties  thereupon  waived  a  iury  and  submitted 
the  cose  to  the  court,  ana  a  judgment  was 
entered  in  favor  of  the  plaintiff. 

The  defendants  removed  the  case  to  the  Su- 
preme Court  of  Appeals  for  review.  That  court 
affirmed  the  judgment  of  the  lower  court  and 
this  writ  of  error  was  thereupon  sued  out. 

The  objection  raised  as  to  the  jurisdiction  of 
this  court  is  untenable. 

In  Ins.  Co.v.  Augusta,  98 U.  8.,  12irXXIIL, 
826], we  said:  "Where  a  judgment  or  decree  is 
brought  to  this  court  by  a  writ  of  error  to  a 
state  court  for  review,  the  case  to  warrant  the 
exercise  of  jurisdiction  on  our  part, must  come 
within  one  of  three  categories: 

"  1 .  There  must  have  been  drawn  in  question 
the  validity  of  a  treaty  or  statute  of,  or  author- 
ity exercised  under,  the  United  States;  and  the 
decision  must  have  been  against  the  claim  which 
either  was  relied  upon  to  maintain 

2.  Or  there  must  have  been  drawn  in  ques- 
tion a  statute  of,  or  authority  exercised  under, 
a  State,  upon  the  ground  of  repugnance  to  the 
Constitution,  or  a  law  or  treat y,  of  the  United 
States;  and  the  decision  must  have  been  in  favor 
of  the  validity  of  the  State  law  or  authority  in 
question. 

8.  Or  a  right  must  have  been  claimed  under  (418) 
the  Constitutions  a  treaty,  or  law  of,  or  by  virt- 
ue of  a  commission  held  or  authority  exercised 
under,  the  United  States;  and  the  decision  must 
have  been  against  the  right  so  claimed.   R.  8. , 
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132,  sec.  709;  Sevier  v.  Haskell,  U  Wall.,  15  [81 
U.  8.,  XX.,  8271;  Weston  v.  Charleston,  2  Pet., 
449;  McQuire  v.  Com.,  8  Wall.,  885  [70  U.  S., 

XVIII.  ,  165]." 

The  plea  is  neither  full  nor  technical,  but  it 
does  aver  the  invalidity  of  the  statute  under 
which  the  bond  was  taken,  because  it  was  in  vio- 
lation of  the  Constitution  of  the  United  States, 
and  was  passed  "  in  aid  and  furtherance  of  the 
objects  and  policyof  theOrdinanceof  Secession," 
and  that  the  defendants  "rely  on  the  fact  that 
said  Statute  and  Ordinance  were  in  violation  of, 
and  repugnant  to,  the  Constitution  of  the  United 
States,  for  their  defense  and  plea  in  this  cose." 
This  implies  clearly  that  the  defendants  claimed, 
in  addition  to  what  was  averred,  that  the  bond 
was  void  in  every  aspect,  and  that  they  had  a 
right,  by  reason  of  the  premises,  to  exemption 
from  liability  under  it.  What  is  thus  averred 
iu  a  pleading  is  as  effectual  as  if  it  were  ex- 
pressed.   JIai'jht  v.  Uulley,  8  Wend.,  258. 

It  thus  appears  that  there  was  drawn  in  ques- 
tion the  authority  of  the  sheriff,  exercised  un- 
der a  law  of  the  state,  in  taking  the  bond,  and 
that  the  decision  was  in  favor  of  the  validity  of 
tliat  authority;  and  that  there  was  also  a  right 
of  exemption  from  liability,  claimed  under  the 
Constitution  of  the  United  States,  and  that  the 
decision  was  against  the  right  so  clai  med.  These 
claims  give  us  jurisdiction.  Whether  they  are 
well  founded  remains  to  be  considered.  Juris- 
diction is  only  "  the  right  to  hear  and  deter- 
mine." The  result  of  its  exercise  is  the  judg- 
ment of  the  court. 

That  the  Ordinance  of  Secession  was  void,  is  a 
proposition  we  need  not  discuss.  The  affirma- 
tive has  been  settled  by  the  arbitrament  of  arms 
and  the  repeated  adjudications  of  this  court. 
Texas  v.  White,  7  Wall.,  700  [74  U.  S.,  XIX., 
2271;  Hickman  v.  Jones,  9  Wall.,  197  [76  U.  S., 

XIX.  ,  5511;  Dewing  v.  Perdicariei,  90  U.  8., 
198  [XXIV.,  654].  It  was  supplemented  and 
complemented  by  the  statute  authorizing  the 
bond  to  be  taken.  The  latter  was  one  of  a  se- 
ries of  Acts  passed  by  the  secession  convention, 
all  looking  to  the  conflict  of  arras  which  was  fore- 
seen to  be  approaching.  They  were  intended  to 
prepare  the  State  for  the  struggle,  and  were  means 
to  that  end.  The  saving  in  the  statute  as  to  exe- 
cutions in  favor  of  the  Commonwealth  and 
against  non-residents  was  characteristic.  It  ob- 
viously contemplated  the  confiscation  of  the 
property  of  the  latter  as  a  war  measure.  We 
cannot  doubt  that  the  Statute  was  invalid  by 
reason  of  the  treasonable  motive  and  purpose  by 
which  its  authors  were  animated  in  passing  it. 
The  provision  that  no  executions  should  issue, 
and  that  no  sales  should  be  made  under  decrees 
or  deeds  of  trust  without  the  consent  of  the  par- 
ties interested,  "until  otherwise  providea  by 
law,"  was  clearly  in  conflict  with  the  contract 
clause  of  the  national  Constitution.  Bronson 
v.  Kinzie,  1  How.,  811;  McOraekenv.  ITayward, 
2  How.,  608;  Edwards  v.  Kcarzey,  96  U.  S.,  595 
[XXIV.,  798]. 

The  circumstances  which  surrounded  the  con- 
vention and  controlled  its  action  are  a  part  of 
the  history  of  the  times,  and  we  are  bound  to 
take  judicial  notice  of  them.   Brown  v.  Piper, 

91  u.  s.,  87  rxxin.,  2001. 

We  have  already  pointed  out  the  infirmities 
of  the  statute.  One  of  them  is  expressly  em- 
bodied in  the  bond.  The  condition  is  that  the 
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obligors  shall  pay  when  the  stein te,  under  which 
it  was  taken,  ceases.  That  is,  that  payment 
was  to  be  made  at  the  time  of  its  cessation,  and 
not  before.  In  the  meantime,  the  statute  was 
to  operate  as  a  stay-law,  and  the  condition  of 
the  bond  was  framed  accordingly.  This,  as  we 
have  shown,  was  directly  repugnant  to  the  con- 
stitutional provision  which  forbids  the  impair- 
ment of  contracts  by  state  laws.  The  bond,  as 
a  statutory  instrument,  cannot  have  more  valid- 
ity than  the  statute  which  prescribed  it  as  the 
means  of  giving  effect  to  the  statute  in  the  way 
it  was  intended  to  operate.  To  hold  the  bond 
valid  as  a  statutory  bond,  and  the  statute  void, 
would  be  an  inversion  of  reason.  Viewed  in 
this  light,  it  is  void,  for  exactly  the  same  reasons 
that  the  statute  is  void.  They  rest  on  the  same 
basis,  and  must  stand  or  fall  together.  The 
creditor  was  not  to  be  consulted.  His  assent 
was  not  required.  So  far  as  he  was  concerned 
the  sheriff  could  proceed  in  invitum.  The  op- 
tion to  give  the  bond  or  not  was  with  the  debt- 
or. The  presence  or  absence  of  the  creditor, 
and  his  assent  or  dissent  were  alike  immaterial. 
He  was  powerless  in  any  event  to  control  the 
result. 

The  cases  ore  numerous  in  which  it  has  been 
held  that  where  a  bond  contains  conditions,  rjjni 
some  of  which  are  legal  and  some  illegal,  and  1  * 
they  are  severable  and  separable,  the  former 
may  be  enforced  and  the  latter  disregarded.  U. 
S.  v.  Hodson,  10  Wall.,  895  [77  U.  8.,  XIX., 
937].  But  this  bond  does  not  belong  to  that 
class.  The  condition  is  a  unit  and  indivisible. 
There  are  no  separate  elements  into  which  it 
can  be  resolved.  It  must  be  considered  as  an 
entirety,  and  can  be  viewed  in  no  other  light. 
As  a  statutory  bond,  therefore,  the  instrument 
is  clearly  void.  Whether  it  is  void  also  as  a 
voluntary  bond  is  a  point  upon  which  the  opin- 
ions of  all  the  members  of  the  court  are  not  en- 
tirely in  accord.  We  pass  from  the  subject 
without  further  remark,  because,  irrespective 
of  that  question,  there  is  a  view  decisive  of  the 
case,  in  regard  to  which  we  ore  unanimous  and 
our  minds  are  free  from  doubt. 

Conceding  the  bond  to  have  been  wholly  void 
in  both  aspects,  it  does  not  by  any  means  follow 
that  it  could  not  thereafter,  under  any  circum- 
stances, be  enforced  as  between  the  parties,  or 
that  there  is  such  error  in  the  judgment  that  it 
must  necessarily  be  reversed. 

A  corporation  is  liable  for  negligent  and  ma- 
licious torts,  including  libel,  assault  and  battery, 
malicious  prosecution,  and  false  imprisonment. 
In  such  cases  the  plea  of  ultra  vires  is  unavail- 
ing. The  corporation  is  estopped  from  setting 
up  such  a  defense.  Bk.  v.  Graham,  100  Uv  8., 
699  [XXV.,  7501. 

The  same  result  is  produced  in  like  manner 
in  many  instances  where  a  corporation  having 
enjoyed  the  fruits  of  a  contract  fairly  made,  de- 
nies, when  called  to  account,  the  existence  of 
the  corporate  power  to  make  it.  B.  Co.  v.  Mc- 
Carthy, 96  U.  8.,  258  [XXIV.,  698]. 

The  principle  of  estoppel  thus  applied,  has  its 
foundation  in  a  wise  ana  salutary  policy.  It  is 
a  means  of  repose.  It  promotes  lair  dealing. 
It  cannot  be  made  an  instrument  of  wrong  or 
oppression,  and  it  often  gives  triumph  to  right 
and  justice  where  nothing  else  known  to  our  ju- 
risprudence can,  by  its  operation,  secure  those 
ends.   Like  the  Statute  of  Limitations,  it  is  a 
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conservator,  and  without  it  society  could  not 
well  go  on. 

If  parties  are  in  pari  delicto,  the  law  will  help 
l***J  neither,  out  leaves  them  as  it  finds  them.  But 
if  two  persons  are  in  delicto,  but  one  less  so  than 
the  other,  the  former  may,  in  many  cases,  main- 
tain an  action  for  his  benefit  against  the  latter. 
White  v.  Dk.,  22  Pick.,  181. 

It  is  not  necessary  here  to  consider  the  extent 
and  limitations  of  the  rule.  They  are  fully  ex- 
amined in  the  authority  referred  to.  In  the  case 
in  hand,  the  obligee  must  be  deemed  wholly  in- 
nocent, because  the  contrary  is  not  alleged  and 
it  does  not  appear.  Quod  non  apparet,  non  at. 
Ue  non  apparentibus  et  non  existentibus,  eadem 
til  ratio.  "If  the  contract  be  executed  how- 
ever, that  is,  if  the  wrong  be  already  done,  the 
illegality  of  the  consideration  does  not  confer 
on  the  party  guilty  of  the  wrong  the  right  to 
renounce  the  contract.for  the  general  rule  is,  that 
no  man  can  take  advantage  of  his  own  wrong, 
and  the  innocent  party,  therefore,  is  alone  enti- 
tled to  such  a  privilege."  1  Story,  Contr.,  sec. 
«10;  Taylor  v.  Weld,  5  Mass.,  100/ 

It  is  well  settled  as  a  general  proposition,  sub- 
ject to  certain  exceptions  not  necessary  to  be 
here  noted,  that  where  a  party  has  availed  him- 
self for  his  benefit  of  an  unconstitutional  law, 
he  cannot  in  a  subsequent  litigation  with  others 
not  in  that  position,  aver  its  unconstitutionality 
as  a  defense,  although  such  unconstitutionality 
may  have  been  pronounced  by  a  competent  ju- 
dicial tribunal  in  another  suit.  In  such  cases 
the  principle  of  estoppel  applies  with  full  force 
and  conclusive  effect.  Ferguson  v.  Landram, 
5  Bush,  230;  see  Same  v.  Same,  1  Bush,  548; 
Vanhook  v.  WJiitlock,  26  Wend.,  43;  Lee  v.  Til- 
lotson,  24  Wend.,  337;  People  v.  Murray,  5  Hill, 
468;  Burlington  v.  Gilbert,  81  Iowa,  856;  R.  R. 
Co.  v.  Stewart,  39  Iowa,  267. 

In  the  case  first  cited,  an  injunction  was  ap- 
plied for  to  prevent  the  collection  of  a  tax  au- 
thorized by  an  Act  of  the  Legislature  passed  dur- 
ing the  late^civil  war,  to  enable  the  people  of  a 
county  to  raise  volunteers  and  thus  avoid  a  draft 
for  soldiers,  and  that  object  had  been  accom- 
plished. In  disposing  of  the  case  the  court  well 
asked,  "  Upon  what  principle  of  exalted  equity 
shall  a  man  be  permitted  to  receive  a  valuable 
consideration  through  a  statute,  procured  by 
his  own  consent  or  subsequently  sanctioned  by 
him,_  or  from  which  he  derived  an  interest  and 
consideration,  and  then  keep  the  consideration 
and  repudiate  the  statute?" 

In  V.  S.  v.  Uodson,  supra,  this  court  said, 
"When  a  bond  is  voluntarily  entered  into  and 
the  principal  enjoys  the  benefits  it  was  intended 
to  secure,  and  a  breach  occurs,  it  is  then  too 
late  to  raise  the  question  of  its  validity.  The 
parties  are  estopped  from  availing  themselves  of 
such  a  defense. 

Not  to  apply  the  principle  of  estoppel  to  the 
bond  in  this  case  would,  ft  seems  to  us,  involve 
a  mockery  in  judicial  administration  and  a  vio- 
lation of  the  plainest  principles  of  reason  and 
justice. 

The  judgment  of  the  Circuit  Court  of  Jefferson 
County,  West  Virginia,  affirmed  by  the  Supreme 
Cowt  of  Appeals  of  the  State,  is  reaffirmed  by 
this  court 
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WILLIAM  B.  DANIELS  et  al.  Plffs.  in  Br., 
v. 

EDWARD  TEARNEY  et  al.  Exrs.  of  Colin 

C.  Porter,  Deceased. 

(8eo  8.  C,  12  Otto,  422.) 

The  case  of  Daniels  v.  Tearney,  ante,  fol- 
lowed. 

[No.  96.] 

Argued  Dec.  2,8,  18x0.    Decided  Dec.  18,  1880. 

IN  ERROR  to  the  Circuit  Court  of  Jefferson 
County,  State  of  West  Virginia. 
The  case  is  sufficiently  stated  by  the  court  in 
No.  97  ante,  187,  between  the  same  parties. 

Mr.  Daniel  B.  Lucas,  for  plaintiffs  in  er- 
ror. 

Mr.  Chariest  J.  Faulkner,  for  defendants 
in  error. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

There  are  no  material  points  of  difference  be 
tween  this  case  and  case  No.  97  [an:e,  187]  be- 
tween the  same  parties,  iust  decided.  Our 
opinion  in  the  former  decides  the  latter. 

The  judgment  of  the  Circuit  Court  of  Jefferson 
County  is  affirmed. 

True  copy.    Test : 

James  H.  McKenney,  Clerk,  8up.  Court,U.  8. 


THOMAS  L.  McELRATH,  Appt, 

UNITED  STATES. 

(See  8.  C,  12  Otto,  428-441.) 

Presidents  poxcer  to  dismiss  army  or  navy  of- 
ficer—disc/targe  of  officer— end  of  rebellion— 
Act  in  regard  to  Court  of  Claims— settlement, 
effect  of. 

•L  By  the  law  In  force  on  20th  June,  1886,  the  Pres- 
;  had  the  power  to  summarily  dismiss  Irom  the 


,  any  officer  for  any  cause  which,  in 
.  either  rendered  him  unsuitable  for. 
lesion  would  promote  the  public  eerv- 


Trneoopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
8ee  12  Otto. 


identl 

army  or  navj 
his  judgment 
or  whose  dlam 

ice. 

2.  On  the  2Uth  June,  1868,  the  President  nominated 
to  tho  Senate  Lieut.  H .  to  be  a  first  lieutenant  in  the 
Marine  Corps,  vice  Lieut.  McE.  The  Senate  con- 
firmed the  nomination,  and  Lieut.  II.  was  commis- 
sioned J uly  13,  1886.  By  the  laws  then  in  forte,  such 
appointment  followed  by  a  commission,  operated  to 
discharge  Lieut.  McE.  from  the  service  as  effectual- 
ly as  if  bo  had  been  dismissed  by  direct  order  of  the 
President,  under  the  authority  conferred  by  tho 
17th  section  of  the  Act  of  July  17, 1862, 12  Stat  at  L., 
590 

8."  The  Act  of  July  18, 1866,  14  Stat  at  L.,  92.  was 
not  In  effective  operation,  and  did  not  control  the 
President  in  the  matter  of  dismissing  officers  of  the 
army  and  navy,  until  on  and  after  August  20, 1966,  on 
which  day,  in  the  sense  of  the  law,  the  rebellion 
against  the  national  authority  was  closed,  and  peace 
inaugurated. 

4.  The  provision  In  the  Court  of  Claims  Act  of 
March  8,  1863,  authorizing  that  court,  without  the 
intervention  of  a  jury,  to  near  and  determine  claims 
against  the  Government,  and  also  any  set-off,  count- 
er claim,  claim  for  damages  or  other  demand  as- 
serted by  the  Government  against  the  claimant,  does 
not  violate  the  Seventh  Amendment  of  the  Nation- 
al Constitution. 
6.  A  claimant  received  from  the  Government  the 
•Head  notes  by  Mr.  Justice  Harlan. 
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amount  ascertained  by  the  proper  accounting  of- 
ficers to  be  due  him,  protesting  at  the  tune  that  he 
was  entitled  to  a  larger  sum,  and  announcing  his 
purpose  not  to  be  bound  by  such  settlement  of  his 
accounts.  He  then  sued  the  Government  for  the 
additional  amount  claimed  by  him.  Held,  that  the 
Government  was  entitled  to  go  behind  the  settle- 
ment of  its  accounting  officers,  and  reclaim  any  sum 
which  had  been  improperly  allowed  the  claimant  in 
such  settlement. 

[No.  87.] 

Argued  Nov.  80,  1880.     Decided  Dee.  18,  1880. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  fully  stated  by  the  court. 
Mr.  Frank  W.  Hackett,  for  appellant. 
Messrs.  Chaa.  Devem,  AUy-Qen.,  and  John 
8.  Blair,  for  appellee. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

On  the  5th  of  June,  1866,  the  appellant  who 
was  claimant  below,  transmitted  to  the  Secre- 
tary of  the  Navy  his  resignation  as  a  first  lieu- 
tenant in  the  Marine  Corps.  By  an  official  com- 
munication from  the  Navy  Department,  dated 
June  19,  1866,  and  signed  by  Mr.  Welles,  as 
Secretary  of  the  Navy,  he  was  notified  that  the 
department  declined  to  accept  his  resignation, 
the  Secretary  adding:  "As  you  deserted  from 
The  Monongahela  on  the  eve  of  her  sailing  for 
the  West  Indies,  you  are  hereby  dismissed  from 
the  service  from  this  date."  On  the  27th  of 
June,  1866,  the  President  nominated  to  the  Sen- 
ate, Second  Lieutenant  Geo.  B.  Haycock  of  the 
Marine  Corps,  to  be  a  first  lieutenant  in  that 
corps,  from  June  20,  1866,  "  vice  Thomas  L. 
Mc  El  rath ,  dismissed. "  To  that  nomination  the 
Senate  gave  its  advice  and  consent;  and  Hay- 
cock was  accordingly  commissioned,  July  18, 
1866,  to  be  first  lieutenant,  on  the  active  list, 
from  June  20,  1866.  Thus  matters  stood  for 
more  than  six  years,  and  until  May  14, 1878, 
when  McElrath  made  a  formal  application  to 
the  department  for  the  revocation  and  annul- 
ment of  the  order  of  dismissal  of  June  19, 1866, 
submitting  therewith  evidence  tending  to  show 
that  he  was  not  a  deserter,  as  charged  in  the 
order  of  that  date.  Pending  that  application,  on 
the  10th  of  July,  1878,  he  tendered  his  resigna- 
tion as  a  first  lieutenant  in  the  Marine  Corps. 
On  the  same  day,  Mr.  Robeson,  then  Secretary 
of  the  Navy,  notified  him  in  writing,  that  "the 
order  of  June  19,  1866,  dismissing  you  (him) 
from  the  service,  is  hereby  revoked,  having 
been  issued  under  a  mistake  of  facts."  The  Sec- 
retary added:  "You  are  thus  restored  to  the  po- 
sition which  you  held  at  the  date  of  that  order. 
The  resignation  which  you  now  tender  is  ac- 
cepted, to  take  effect  this  day." 

On  the  8th  of  January,  1874,  the  claimant 
was  further  notified,  in  writing,  by  the  Secre- 
tary of  the  Navy,  as  follows:  "Your  dismiss- 
al from  the  Marine  Corps,  as  a  first  lieutenant, 
dated  19th  of  June,  1866,  is  revoked,  and  your 
resignation  as  a  first  lieutenant  in  that  corps, 
tendered  in  your  letter  of  the  10th  of  July,  1878, 
is  accepted  from  that  date." 

Why  this  second  notification  is  given  is  not 
explained,  and,  in  the  view  which  the  court 
takes  of  the  case,  it  is  not  material  to  inquire. 

In  January,  1874,  the  claimant  made  applica- 
tion to  the  Fourth  Auditor  of  the  Treasury  for 
the  settlement  of  his  account  as  first  lieutenant 
in  the  Marine  Corps.  That  officer,  upon  exam- 
ination and  settlement  of  such  account,  certified 
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to  the  Second  Comptroller  that  the  sum  due 
claimant  was  $6,106.53,  which  was  the  amount 
of  the  half-pay  and  allowances  of  a  first  lieu-  ,42gl 
tenant  of  marines  from  June  21,  1866,  to  July 
10,  1873,  inclusive.  The  Second  Comptroller, 
having  examined  the  Auditor's  settlement,  cer- 
tified its  correctness  to  the  Secretary  of  the 
Navy,  who  issued  his  requisition,  properly 
countersigned,  to  the  Secretary  of  the  Treas- 
ury, requesting  a  warrant  in  behalf  of  the  claim- 
ant for  the  amount  so  ascertained.  A  warrant 
was  accordingly  issued,  and  the  foregoing  sum 
was  paid  to  the  claimant,  who,  at  the  time  he 
received  it,  declared  his  belief  that  he  was  en- 
titled to  full  pay  and  allowances  for  the  period 
in  question;  that  he  accepted  the  amount  paid 
him  under  protest,  and  would  not  hold  himself 
in  any  manner  concluded  as  to  the  balance 
claimed  to  be  due. 

All  of  the  foregoing  facts,  and  the  further 
fact  that  the  number  of  first  lieutenants  in  the 
Marine  Corps,  from  June  5,  1866,  to  July  10, 
1878,  was  thirty,  were  known  to  the  Fourth 
Auditor,  the  Comptroller  and  the  Secretary  of 
the  Navy  when  they  respectively  acted  upon 
the  claimant's  account. 

It  also  appears  that,  from  June  19,  1866,  to 
June  10,  1878,  he  was  engaged  in  business  in 
New  York,  earning  $80  per  week.  In  other 
words,  he  earned  in  private  business,  when  not 
performing  service  in  the  navy,  during  the 
above  period,  more  than  $10,000. 

The  present  action  is  by  McElrath  to  recover 
from  the  United  States  the  balance,  nearly 
$7,000,  alleged  to  be  due  him  on  account  of  pay 
and  allowances  as  a  first  lieutenant  in  the  Ma- 
rine Corps  of  the  United  States.  The  Govern- 
ment, denying  its  indebtedness  tq  claimant  in 
any  sum  whatever,  asserted  a  counter-claim  for 
the  sum  of  $6,106.58,  which  amount  it  contends, 
was  paid  to  McElrath  by  the  accounting  officers 
of  the  Treasury  Department  without  warrant 
of  law.  A  judgment  was  rendered  in  behalf 
of  the  United  States  for  the  sum  last  named, 
and  from  that  judgment  the  present  appeal  is 
prosecuted. 

The  first  and  second  assignments  of  error  pro- 
ceed upon  the  ground  that,  notwithstanding  the 
order  of  dismissal  of  June  19th,  1866,  and  the  1 436 
subsequent  appointment,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  of  Haycock  as 
a  first  lieutenant  in  the  Marine  Corps,  vice  McEl- 
rath, the  latter  was  never  legally  dismissed  from 
the  service,  but  was,  in  law,  a  first  lieutenant 
in  that  corps  during  the  whole  period  from  June 
20,  1866,  to  July  10,  1873  and  as  su^h  entitled 
to  full  pay  and  allowances. 

In  discussing  the  questions  of  law  involved 
in  this  position,  counsel  for  claimant  starts  with 
these  propositions:  that  the  order  of  dismissal 
issued  from  the  Navy  Department, under  the  of- 
ficial signature  of  Secretary  Welles,  was  without 
authority  of  law;  that  the  President  alone,  at 
that  time,  was  invested  with  power  to  summa- 
rily dismiss  from  the  service  a  commissioned 
officer  of  the  Marine  Corps;  and,  since  the  or- 
der in  question  simply  purported  to  be  the  act 
of  the  Secretary  of  the  Navy,  and  did  not  pur- 
port to  be  the  act  of  the  President,  nor  to  have 
been  issued  in  pursuance  of  any  previous  direc- 
tion, by  him  given,  that  the  presumption  can- 
not be  indulged,  that  the  dismissal  of  Lieuten- 
ant McElrath  was  by  order  of  the  President. 
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These  propositions  open  up  a  very  broad  field 
of  inquiry  as  to  what  exceptions  there  are  to  the 
general  rule  that  the  direction  of  the  President 
is  to  be  presumed  in  all  instructions  and  orders 
issuing  from  the  proper  department  concerning 
executive  business,  notwithstanding  they  may 
contain  no  express  statement  of  any  direction 
from  him  as  to  the  matters  to  which  such  in- 
structions or  orders  refer.  There  are,  undoubt- 
edly, official  acts  which  the  Constitution  and 
laws  require  to  be  performed  by  the  President 
personally,  and  the  performance  of  which  may 
not  be  delegated  to  heads  of  departments, nor  to 
other  officers  in  the  executive  branch  of  thcGov- 
ernmcnt.  It  is  equally  true  that,  as  to  the  vast 
multiplicity  of.  matters  involved  in  the  adminis- 
tration of  the  executive  business  of  the  Govern- 
ment, it  is  physically  impossible  for  the  Presi- 
dent to  give  them  his  personal  supervision.  Of 
necessity  he  must,  as  to  such  matters,  discharge 
his  duty  through  the  instrumentality,  or  by  the 
agency,  of  others.  Whether  a  particular  act 
belongs  to  one  or  the  other  of  these  classes,  may 
sometimes  be  very  difficult  to  determine,  and 
we  shall  not  attempt  now  to  lay  down  any  gen- 
eral rule  upon  the  subject.  Nor  shall  we  ex- 
tend this  opinion  by  any  consideration  of  the 
question  whether  the  particular  order,  signed 
by  Secretary  Welles,  should  not  be  presumed  to 
have  been  issued  by  direction  of  the  President. 
The  determination  of  that  question  is  not  essen- 
tial to  the  disposition  of  this  case,  since,  if  that 
order  should,  for  the  reasons  urged  by  the  claim- 
ant's counsel,  be  deemed  a  nullity,  the  nomina- 
tion and  confirmation,  subsequently,  of  Lieut. 
Haycock,  followed  by  his  commission,  as  a  first 
lieutenant  in  the  Marine  Corps  in  place  of  Lieut. 
McElrath,  as  certainly  operated,  under  the  law 
as  it  then  was,  to  remove  the  latter  from  the 
service,  as  if  he  had  been  dismissed  by  direct 
order  of  the  President  under  his  own  signature. 
This,  because,  as  is  conceded,  the  President,  at 
the  time  he  asked  the  advice  and  consent  of  the 
Senate  to  the  nomination  of  Lieut.  Haycock  in 
place  of  Lieut.  McElrath,  had  the  power  to  dis- 
miss the  latter,  summarily,  from  the  service. 
That  power,  if  not  possessed  in  time  of  war  by 
the  President,  in  virtue  of  his  constitutional  re- 
lations to  the  army  and  navy,  and  as  to  that 
question  we  express  no  opinion,  was  given  by 
an  Act  of  Congress  approved  July  17,  1862. 
The  17th  section  of  that  statute  declared  "That 
the  President  of  the  United  States  be  and  here- 
by is  authorized  and  requested  to  dismiss  and 
discharge  from  the  military  service,  either  in  the 
army,  navy,  marine  corps,  or  volunteer  force, 
in  the  United  States,  any  officer,  for  any  cause 
which,  in  his  judgment,  either  renders  such  of- 
ficer unsuitable  for,  or  whose  dismission  would 
promote  the  public  service."  12  Stat,  at  L., 
596.  The  message  of  the  President  informing 
the  Senate  of  the  dismissal  of  Lieut.  McElrath, 
and  the  consent  of  the  Senate  to  the  nomination 
of  Lieut.  Haycock,  in  his  stead,  followed  by  a 
commission,  in  due  form,  clearly  invested  the 
latter  with  the  office  which  McElrath  had  held, 
and  gave  him  from  that  time  the  exclusive  right 
to  the  pay  and  allowances  attached  to  that  po- 
sition. 

But  we  are  here  met  with  the  suggestion  that 
a  vacancy  did  not  exist,  and  Lieut.  Haycock's 

Sht  to  the  office  did  not  attach  until  he  re- 
ved  his  commission  on  the  18th  day  of  July, 
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1866,  on  which  day,  and  from  the  first  moment 
of  that  day — as  is  claimed  upon  the  authority 
of  Lapeyrc  v.  U.  S.,  17  Wall.,  191  [84  U.  8., 
XXI.,  606],  and  U.  S.  v.  Norton,  97  U.  8.,  164 
[XXIV.,  907]— it  was  the  law  that  "No  officer 
of  the  military  or  naval  service  shall,  in  time  of  1 4351 
peace,  be  dismissed  from  service,  except  upon 
and  in  pursuance  of  the  sentence  of  a  court- 
martial  to  that  effect,  or  in  commutation  there- 
of." Act  of  July  13,  1866,  14  Stat,  at  L.,  92. 
To  this  suggestion  one  obvious  answer  is,  that 
the  Act  of  July  18,  1866,  was  not,  on  that  day, 
in  effective  operation.  That  Act  manifestly  con- 
trols the  President,  in  the  matter  of  dismissing 
officers  from  the  military  and  naval  service, 
only  in  time  of  peace.  Its  purpose  was,  upon 
the  declaration  of  peace,  to  suspend  the  broad 
power  given  him  during  the  recent  rebellion, 
when  prompt,  vigorous  action  was  often  de- 
manded, to  dismiss  any  officer  from  the  service 
whenever,  in  his  judgment,  the  public  service 
would  thereby  be  promoted.  But  when,  in  the 
sense  of  the  law,  was  the  rebellion  suppressed 
and  peace  inaugurated  ?  Not  until  the  20th  day 
of  August,  1866,  on  which  day  the  President 
announced,  by  Proclamation,  that  the  insurrec- 
tion against  the  national  authority  was  at  an 
end,  and  that  "peace,  order,  tranquillity,  and 
civil  authority  "  then  existed  "in  and  through- 
out the  whole  of  the  United  States  of  America! " 
14  Stat,  at  L.,  814,  U.  S.  v.  Anderson,  9  Wall., 
71  [76  U.  8.,  XIX.,  619];  The  Protector,  12  Wall., 
702  (79  U.  8.,  XX.,  466].  The  effect  of  that 
Proclamation,  as  fixing  the  time  when  the  re- 
bellion closed,  was  distinctly  recognized  by  Con- 
gress in  the  Act  of  March  2d,  1867,  14  Stat,  at 
L.,  422,  which  declared  that  the  previous  Act 
of  June  20, 1864, 13  Stat,  at  L.,  144,  increasing 
the  pay  of  soldiers  in  the  army,  should  be  con- 
tinued in  full  force  and  effect  for  three  years 
"After  the  close  of  the  rebellion,  as  announced 
by  the  President  of  the  United  States,  by  Proc- 
lamation, bearing  date  August  20th,  1866." 
14  Stat,  at  L.,  814.  Since  peace,  in  the  sense 
of  the  law,  could  not  exist  while  rebellion 
against  the  national  government  remained  un- 
suppresaed,  the  close  of  the  rebellion  and  the 
complete  restoration  of  the  national  authority, 
as  announced  by  the  President  and  recognized 
by  Congress,  must  be  accepted  as  the  beginning 
of  the  "  time  of  peace,"  during  which  the  Presi- 
dent was  deprived  of  the  power  of  summarily 
dismissing  officers  from  the  military  and  naval 
service. 

It  results,  that  neither  when  Lieut.  Haycock 
was  nominated  to  and  confirmed  by  the  Senate, 
nor  when  commissioned  in  place  of  Lieut.  McEl- 
rath, was  the  sentence  of  a  court-martial,  or  any 
commutation  thereof,  required  as  a  condition  1439] 
precedent  to  the  exercise  by  the  President  of 
the  power  of  dismissal,  or  to  the  appointment 
by  him  of  an  officer  in  the  service,  by  and  with 
the  advice  and  consent  of  the  Senate. 

It,  also,  necessarily  follows,  from  what  has 
been  said,  that  the  orders  which  issued  from 
the  Navy  Department  under  the  signature  of 
Secretary  Robeson,  in  1878  and  1874,  even  if  is- 
sued by  direction  of  the  President, were  inoper- 
ative for  the  purpose  of  re-Instating  Lieut. 
McElrath  in  his  position  as  a  first  lieutenant  in 
the  Marine  Corps.  The  position  to  which  it  was 
attempted  to  restore  him  had,  as  we  have  seen, 
been  previously  filled  by  constitutional  appoint- 
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meat,  and  by  the  laws  then  in  force,  the  incum- 
bent could  neither  be  displaced,  nor  dismissed, 
except  "upon  and  in  pursuance  of  the  sentence 
of  a  court-martial  to  that  effect,  or  in  commuta- 
tion thereof."  The  attempted  restoration  was 
ineffectual  for  the  additional  and  equally  con- 
clusive reason,  that  the  complement  of  first 
lieutenants  in  the  Marine  Corps  was,  at  that 
time,  full.  The  order  assuming  to  restore 
Lieut.  McElrnth  was,  of  course,  for  the  reasons 
already  given,  equally  inoperative  to  entitle  him 
to  pay  and  allowances  for  any  portion  of  the 
period  covered  by  the  account  settled  by  the 
officers  of  the  Treasury.  The  requisition  upon 
the  Secretary  of  the  Treasury,  by  the  Secretary 
of  the  Navy,  was,  consequently,  without  war- 
rant of  law.  During  the  period  for  which  Lieut. 
McElralh  was  allowed  half-pay,  he  was  not  an 
officer  in  the  service,  and  the  allowance  to  him 
of  pay,  after  the  appointment  of  his  successor, 
was  illegal. 

We  come  now  to  inquire  whether  the  Court  of 
Claims  erred  in  awarding  judgment  against  the 
appellant  for  the  amount  paid  to  him  out  of  the 
Treasury  of  the  United  States  upon  the  forego- 
ing settlement  of  his  accounts. 

Upon  this  branch  of  the  case,  counsel  for  the 
claimant  contends  that  so  much  of  the  Act  of 
March  8, 1863, 12  Stat,  at  L.,  765,  as  invests  the 
Court  of  Claims  with  power  to  render  judgment 
....  in  favor  of  the  United  States  against  a  claim- 
I  **"J  an;,  is  in  violation  of  the  Seventh  Amendment 
of  the  National  Constitution,  which  provides 
that  in  suits  at  common  law, where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved. 
_  That  section,  referring  to  the  trial  of  causes 
iu  which  tht  Government  may  plead  against  the 
claimant  any  set-off,  counter-claim,  claim  for 
damages,  or  other  demand,  provides  that  the 
court  shall  hear  and  determine  such  claim  and 
demand  both  for  and  against  the  Government 
and  claimant;  and  if,  upon  the  whole  case,  the 
court  finds  that  the  claimant  is  indebted  to  the 
government,  it  "shall  render  judgment  to  that 
effect,  and  such  judgment  shall  be  final,  with 
the  right  of  appeal,  as  in  other  cases  provided 
for  by  law."  There  is  nothing  in  these  provis- 
ions which  violates  cither  the  Tetter  or  spirit  of 
the  Seventh  Amendment.  Suits  against  the  Gov- 
ernment in  the  Court  of  Claims,  whether  refer- 
ence be  had  to  the  claimant's  demand,  or  to  the 
defense,  or  to  any  set-off,  or  counter-claim  which 
the  Government  may  assert,  are  not  controlled 
by  the  Seventh  Amendment.  They  are  not  suits 
at  common  law  within  its  true  meaning.  The 
Government  cannot  be  sued,  except  with  its  own 
■consent.  It  can  declare  in  what  court  it  may 
be  sued,  and  prescribe  the  forms  of  pleading 
and  the  rules  of  practice  to  be  observed  in  such 
suits.  It  may  restrict  the  jurisdiction  of  the 
court  to  a  consideration  of  only  certain  classes 
of  claims  against  the  United  States.  Congress, 
by  the  Act  in  question,  informs  the  claimant 
that  if  he  avails  himself  of  the  privilege  of  suing 
the  Government  in  the  special  court  organized 
for  that  purpose,  he  may  be  met  with  a  set-off, 
counter  claim,  or  other  demand  of  the  Govern- 
ment, upon  which  judgment  may  go  against 
him,  without  the  intervention  of  a  jury,  if  the 
court,  upon  the  whole  case,  is  of  opinion  that 
the  Government  is  entitled  to  such  judgment. 
If  the  claimant  avails  himself  of  the  privilege 
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thus  granted,  he  must  do  so  subject  to  the  con- 
ditions annexed  by  the  Government  to  the  exer- 
cise of  the  privilege.  Nothing  more  need  be 
said  on  this  subject 

The  remaining  objection  against  the  judgment 
in  behalf  of  the  Government  upon  its  counter 
claim  deserves  notice  at  our  hands.  It  is,  in 
substance,  this:  that  the  Secretary  of  the  Navy, 
the  second  comptroller,  and  the  fourth  auditor, 
having  examined  the  claim  of  Lieutenant  McEl- 
rath,  and,  with  full  knowledge  of  all  the  facta, 
having  decided  that  he  was  legally  entitled  to 
half -pay  and  allowances  for  the  period  in  ques- 
tion, the  amount  paid  him  cannot  be  reclaimed 
because  of  the  subsequent  discovery  that,  in 
point  of  law,  appellant  was  not  an  officer  in  the 
Marine  Corps  during  the  period  for  which  he 
was  allowed  such  half-pay.  This  view  is  con- 
troverted by  the  Attorney-General,  who  con- 
tends that  the  right  of  the  Government  to  reclaim 
money  paid  out  of  the  Treasury  under  a  mere 
mistake  of  law,  is  not  subject  to  the  same  lim- 
itations which,  under  like  circumstances,  would 
be  applied  between  individuals.  The  Attorney- 
General  goes  even  further,  and  insists  that 
whether  the  mistake  be  one  of  fact  or  of  law, 
or  of  both,  the  Government  may  always  recover 
from  third  persons  money  improperly  paid  out 
of  the  public  Treasury  by  its  accounting  officers, 
not  in  pursuance  of  previous  judicial  determin- 
ation. Whether  the  one  or  the  other  of  these 
views,  in  the  broad  terms  in  which  they  are  an- 
nounced, is  correct,  we  will  not  now  inquire. 
For  if  the  general  rule  applicable  in  such  cases 
would  preclude  the  Government  from  reclaim- 
ing money  that  had  been  paid  under  a  mistake 
of  law  simply,  that  rule  is  inapplicable  under 
the  circumstances  disclosed  in  the  present  case. 

Had  the  claimant  rested  upon  the  settlement 
of  his  account  by  the  proper  officers  of  the  Gov- 
ernment, his  right  to  invoke  the  general  rule,  to 
which  we  have  referred,  would  have  been  en- 
titled to  more  consideration  than  it  can  now  re- 
ceive. Upon  receiving  the  amount  awarded  to 
him  by  the  representatives  of  the  Government, 
he  distinctly  announced  his  purpose  not  to  abide 
by  their  settlement  of  his  accounts;  but,  in  dis- 
regard thereof,  to  demand  an  additional  sum 
upon  the  basis  of  full  pay  and  allowances  from 
June  20,  1866,  to  July  10,  1878. 

This  suit  itself  invites  the  court  to  go  behind 
that  settlement,  to  re-examine  all  the  questions 
arising  out  of  the  claim  of  appellant  for  full  pay 
and  allowances,  and  to  correct  the  error  which 
he  insists  was  committed  to  his  prejudice  by  the 
accounting  officers  of  the  Government.  The 
Government,  declining  to  plead  the  settlement 
of  1874  in  bar  of  the  suit,  meets  the  claimant 
upon  hie  own  chosen  ground,  and  insisting  that 
its  officers,  misapprehending  the  law,  paid  to 
him  out  of  the  Treasury  money  to  which  he  was 
not  legally  entitled,  asks,  as  we  think  it  may 
rightfully  do,  judgment  for  the  amount  thus  im- 
properly paid  to  claimant. 

For  the  reaeont  «m  hvw  given,  the  Judgment 
must  be  affirmed,  and 

It  is  to  ordered. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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!.  One  who  purchases  mercantile  paper  before 
due,  from  another  who  to  apparently  the  owner, 
giving  a  consideration  for  it,  obtains  a  good  title, 
though  be  may  know  facte  and  circumstances  that 
wooid  cause  one  of  ordinary  prudenoe  to  suspect 
that  the  person  from  whom  he  obtained  it  had  no 
interest  in  it ;  he  can  lose  his  right  only  by  actual 
notice  or  bad  faith, 

1  Where  a  trust-deed  to  executed  to  secure  a  note, 
the  trustee  cannot  fraudulently  release  the  deed  of 
trust,  without  payment  of  the  note,  to  one  wbo  has 
actual  or  constructive  notice  that  the  note  was  not 
paid. 

3.  The  statutory  right  of  redemption,  after  a  Ju- 
dicial sale  under  a  decree  of  foreclosure  of  a  mort- 
gage or  deed  of  trust,  is  a  rule  of  property  in  1111- 
nds,  and  it  must  be  accorded  in  the  Federal  Courts, 
equally  as  in  those  of  the  State. 

[No.  91.] 

Argued  Dec.  1,  2,  1880.    Decided  Dec.  IS,  1880. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Illi- 
nois. 

The  case  is  fully  stated  by  the  court. 
Memrt.  W.  C»Goudy  <f  Orrin  Skinner,  for 
appellants. 

L  The  court  found  to  be  due  to  complain- 
ant, $84,658,  while  the  correct  amount  was 
♦34,108.73,  being  $554.27  too  much. 

II.  A  strict  foreclosure  was  decreed,  and  a 
deed  ordered  to  the  purchaser  with  an  order  for 
possession  and  perpetual  injunction,  instead  of 
a  certificate  of  purchase,  and  a  period  of  re- 
demption for  fifteen  months. 

Brine  v.Ins.Co.,  96  U.  8.,  627  (XXTV.,  858). 

III.  No  lien  was  created  by  the  deed  of  trust 
purporting  to  be  made  Oct.  1, 1868,  by  the  sup- 
posed George  N.  Williams  to  Obadiah  Jackson, 
because  Williams  was  a  fictitious  person,  or  an 
olios  of  Jackson,  and  that  being  so,  the  pre- 
tended deed  was  void,  as  no  man  can  convey  to 
himself. 

8  Washb.  Real  Prop.,  567;  Miller  v.  Chitten- 
den, 2  Iowa,  868;  HuUck  x.ScovU,  4  Oilm.  Oil.), 
191. 

IV.  The  note  for  $80,000,  purporting  to  be 
executed  by  Williams,  did  not  belong  to  the 
complainant,  but  to  Silas  M.  Waite,  and  there- 
fore, the  complainant  was  not  entitled  to  a  lien. 

Broom.  Leg.  Max., 689;  Smith  v.  Ayer,  101  U. 
8.,  820  (XXV.,  955). 

V.  The  complainant  did  not  have  a  lien,  if 
any,  prior  to  the  Swifts  or  the  Carrolls. 

The  act  of  Jackson,  the  trustee,  in  making 
the  release,  and  causing  it  to  be  recorded,  pro- 
tects the  appellants  from  the  Williams  deed  of 
trust 

R.  R.  Co.  r.  Kennedy,  70  111.,  860;  Miller  v. 
-R.R.Cb.,86  Vt.,452;  Munn  v.Burges,70  IU.,604; 
Mbins  v.  Kimie,  45  111., 856. 

VI  The  complainant  is  not  entitled  to  relief, 
because  of  laches. 

Story,  Eq.,  sec.  64  a,  1520;  Jfunn  v.  Bu 
(npra);  Harwood  y.RRCo.,17  Wall. ,78 

Nora,— Who  is  eMtttted  to  redeem  from  the  lien  of  a 
Jgrtoaoe.  8eenot«toNoyos  v.  Hall, 97 U.S.,  XXTv., 
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8.,  XXI., 558);  OH  Cb.r.  Marburg,  81 U.  S.,  587 
(XXin.,  828);  Cox  v.  Montgomery,  86  111.,  896; 
Hamilton  v.  Lubukee,  51  Dl,  416;  WincheU  v. 
Edward*,  57  DJ.,41;  Dempster  v.  West,69  111.,  614: 
Kenyan  v.  Shreck,52  IU.,884;  Bobbint  r.  Bates,  4 
Cush.,104. 

Messrs.  Vaux  H.  Higgins,  and  W.  T.  Bur- 
gess, for  appellee: 

The  first  rule  of  law,  that  appellee  asks  to 
have  applied  to  the  facts  in  this  case,  is:  that, 
wherever  there  is  a  trust  and  notice  of  that 
trust  appears  by  record,  any  party  dealing  in 
relation  to  the  trust  fund,  takes  it  burdened 
with  the  trust  and  charge  imposed  upon  the 
property;  or,  to  state  it  in  the  language  of  the 
books,  the  purchaser  of  the  property  is  bound 
to  see  to  the  application  of  the  purchase  money. 

Story,  Eq.  Jur.,  sees.  1127,  1181  a;  Duffy  v. 
Calccrtfi  Gill.,487;  Downman  v. Rust,  6  Rand., 
587;  Bugbeev.  Sargent,  28  Me.,  269;  Leavittr. 
Wooeter,  14  N.  H.,  550;  St.  Mary's  Church  v. 
Stockton,  4  Halst.  (Ch.),520;  Cadburyv.  Duval, 
10  Pa,  265;  Gardner  v.  Gardner,  8  Mss.,  178; 
Wormley  v.  Wormley,  8  Wheat.,  422;  DalzeU  v. 
Crawford,  1  Pars.Eq.,  57;  Hill,Trust,842,  868; 
Adams,  Eq.,156  (top),  830. 

The  defendants  hod  notice  of  the  trust,  by  the 
record  of  the  original  trust-deed.  They  were 
bound  to  see  to  it  that  the  trustee  did  not  vio- 
late his  duty,  but  applied  the  money  in  dis- 
charge of  the  trust.  The  trustee  had  no  right 
to  release  the  trust-deed,  except  upon  payment 
of  the  debt;  and  even  upon  payment,  the  pur- 
chaser was  bound  to  see  that  the  money  was  ap- 
plied in  liquidation  of  the  debt. 

The  second  principle  in  this  case,  and  upon 
which  complainant  insists  that  she  is  entitled  to 
a  decree,  is:  that  a  party  claiming  title  to  land 
is  bound  by  all  recitals  and  agreements  con- 
tained in  the  chain  of  title  under  which  he 
claims. 

The  defendants  in  this  case  claim  under  Jack- 
son; and  in  the  deed  to  Jackson,  dated  June  1, 
1872,  it  is  recited  that  it  is  subject  to  the  trust- 
deed  of  complainant  for  $30,000,  and  that  Jack- 
son expressly  assumes  the  payment  of  it. 

Mrs.  Moody  took  the  land  clothed  with  the 
trust  of  paying  that  incumbrance,  and  is  es- 
topped from  asserting  its  validity  or  non-exist- 
ence, and  so  are  all  persons  claiming  under  her. 

Powell  v.  Smith,  80  Mich.,  451. 

The  doctrine  that  recitals  in  a  deed  duly  re- 
corded bind  grantees  and  all  claiming  under 
them,  is  elementary  and  universal. 

8  Washb.  Real  Prop.,  100;  Crotkey  v.  Chop- 
man,  26  Ind.,888;  Carver  v.  Jackton,  4  Pet,  85; 
Wiseman  v.  Hutchinson,  20  Ind.,  40;  Stow  v. 
Wym,1  Conn.,214;  White  v.  Kibby,  42  111.,  510; 
Armentrout  v.  Gibbons, W  3ratt.  (Va.),  682. 

But  the  Swifts  had  no  right  to  rely  upon  the 
statement  of  Jackson,  especially  when  such 
statements  were  in  his  own  interest. 

Le  Neve  v.  Le  Neve,  Amb.  486,  2  Lead  Cas.  in 
Eq.,  159;  Russell  v.  Petree,  10  B.  Mon.,  186; 
Bunting  y.  Ricks, 2  Dev.&Bat.  (Ch.),  180;  Price 
v.  McDonald,  1  Md.,  408;  Hudson  v.  Warner,  2 
Ha rr.  A  G.,  415. 

A  release,  then,  by  Jackson  to  Dr.  Dyer, was 
a  release  of  debt  assumed  by  Jackson,  and  was 
a  release  of  Jackson's  own  property  from  the 
lien  of  a  mortgage,  which  he  admitted  was  a 
valid  lien,  and  which  he  had  agreed  to  pay. 

Swarthout  v.  Curtis,  5  N.Y.,801;  Harrison  v. 
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R.R.&  T.Cb.A»  N.J.  Eq.,  489;  Hawkins  y.  Tag- 
lorfil  Ga.,171,decidedby  the  Supreme  Court  of 
Georgia,  August  Term,  1878,  published  in  the 
Recorder,  Vol.  7,  p.  106. 

The  third  principle  is:  that  defendants,  Swift 
had  actual  notice  of  the  release  being  executed 
by  Jackson  as  trustee,  at  the  very  time  when 
Jackson  was  conveying  the  property  in  his  own 
right.  Jackson  could  not  be  owner  and  trustee; 
and  parties  dealing  with  him  as  owner  had  no 
right  to  accept  of  a  release  made  by  him  as 
trustee. 

The  Swifts  had  no  right  to  accept  the  state- 
ment of  Jackson,  that  the  note  was  paid. 

Price  v.  McDonald,  1  Md.,  408;  RusseU  v.  Pe- 
ine (supra);  Bunting  v. Kicks  (supra);  Le  New  v. 
he  Neve  (supra). 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  appellants  complain  of  the  decree  of  the 
circuit  court  because  it  adjudged  that  the  plaint- 
iff, as  administratrix  of  David  Smith,  deceased, 
had  a  lien  on  the  lots  described  in  the  bill,  by 
virtue  of  the  deed  of  trust  purporting  to  have 
been  made  by  George  N.  Williams  to  Obadiah 
Jackson  on  the  first  day  of  October,  1868,  and 
because  it  adjudged  that  lien  to  be  prior  to  the 
lien  in  favor  of  Joseph  Swift  and  Eawin  Swift, 
and  that  in  favor  of  Elizabeth  Carroll  and  Ellen 
Carroll.  There  are  other  objections  to  the  de- 
cree, but  the  two  mentioned  are  the  most  im- 
portant, for  they  strike  at  all  the  relief  sought 
by  the  complainant's  bill. 
[4431  Botb  the  defendants  below  (now  appellants) 
1  and  the  complainant  claim  under  Charles  C. 

Waite,  who,  it  is  agreed,  was  the  owner  of  the 
lots  on  the  1st  day  of  October,  1868.  On  that 
day  Charles  C.  Waite  made  his  deed  of  the  lots 
to  one  George  N.  Williams,  which  was  duly  re- 
corded on  the  24th  day  of  the  same  month.  To 
secure  the  payment  of  part  of  the  purchase 
money,  Williams  gave  two  promissory  notes, 
both  dated  Oct  1st,  1868,  payable  to  the  order 
of  Charles  C.  Waite — one  for  six  thousand  dol- 
lars, payable  in  one  year  from  its  date,  and  the 
other  for  thirty  thousand  dollars,  payable  four 
years  after  its  date,  with  interest  at  the  rate  of 
eight  per  cent,  payable  semi-annually.  On  the 
same  day  (Oct.  1)  Williams  made  and  deliv- 
ered his  deed  of  trust  of  the  lots,  sold  to  him  by 
Charles  C.  Waite,  to  Obadiah  Jackson,  to  secure 
payment  according  to  the  tenor  of  the  promis- 
sory notes  he  had  given.  This  deed  was  duly 
acknowledged  and  recorded  concurrently  with 
Waite's  deed  to  him.  In  effecting  the  sale  from 
Waite  to  Williams,  and  in  taking  the  notes  and 
security  for  the  payment  of  the  purchase  money, 
Jackson  was  the  attorney  and  agent  for  the 
vendor,  and  during  some  years  thereafter  the  in- 
terest on  the  thirty  thousand  dollar  note  appears 
to  have  been  paid  through  him.  The  six  thou- 
sand dollar  note  was  paid  at  its  maturity.  The 
other  note  came  into  the  hands  of  Waite,  the 
vendor,  then  living  in  New  York,  and  he  soon 
afterwards  transferred  and  indorsed  it  to  the 
order  of  his  brother,  Silas  M.  Waite,  who  sub- 
sequently, and  before  it  fell  due,  indorsed  it 
generally  in  blank  to  Obadiah  Jackson.  Thus 
Jackson  became  clothed  with  apparent  owner- 
ship of  the  note,  and  with  apparent  power  to 
transfer  it  by  his  indorsement. 

On  the  18th  day  of  April,  1871,  Jackson  bor- 
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rowed  from  David  Smith,  the  complainant's  in- 
testate, the  sum  of  thirty-one  thousand  "five  hun- 
dred dollars,  giving  his  promissory  note  there- 
for, and  to  secure  the  payment  of  his  note  he 
indorsed  and  delivered  to  Smith  the  Williams 
note  for  thirty  thousand  dollars  as  a  collateral. 
This  was  nearly  a  year  and  a  half  before  its  ma- 
turity. At  the  time  when  the  note  was  thus  in- 
dorsed to  Smith  there  were  entries  upon  its  back 
of  payments  of  interest  upon  it  up  to  May  17, 
1871.  These  entries  purported  to  be  acknowl- 
edgments of  "  S.  M.  Waite,  by  O.  Jackson." 
There  was  also  a  regular  chain  of  indorsements 
by  Charles  C.  Waite,  the  payee,  to  Silas  M. 
Waite  or  order;  by  Silas  M.  Waite  to  Obadiah 
Jackson  or  order,  followed  by  an  indorsement 
by  Obadiah  Jackson  in  blank.  There  was  also*  l44*l 
on  the  margin  of  the  note  the  following:  "  This 
note  secured  by  trust-deed  of  even  date  here- 
with, duly  stamped." 

Thus  far  the  facts  appear  without  any  real 
controversy,  and  unless  there  is  something  in 
the  case  to  qualify  them,  they  unquestionably 
establish  that  on  the  18th  of  April,  1871,  Smith 
became  the  bona  Me  holder  of  the  thirty  thou- 
sand dollar  note  lor  value  paid,  and  as  such  en- 
titled to  the  benefit  of  the  deed  of  trust  given 
by  Williams  to  Jackson  to  secure  its  payment. 
Though  he  took  it  only  as  a  collateral  security 
for  a  loan  made  to  Jackson  at  the  time,  he  was 
entitled  to  the  protection  of  a  purchaser  for  val- 
ue, without  notice  of  anything  to  impeach  his 
right. 

Conceding  what  appears  to  be  more  than 
probable:  that  Jackson  was  not,  in  fact,  the 
owner  of  the  note  when  he  transferred  it  to 
Smith;  that  he  simply  held  it  as  agent  or  attor- 
ney of  S.  M.  Waite  for  collection,  and  that  in 
transferring  it  to  Smith  he  perpetrated  a  fraud 
upon  the  true  owner,  it  is  still  certain  that  he 
was  clothed  by  Waite  with  power  to  transfer  the 
ownership  as  he  did.  Waite's  indorsement  of 
the  note  to  him  gave  him  that  power  and,  though 
its  exercise  was  a  fraud,  if  Smith  advanced  hia 
money  in  good  faith,  relying  upon  Jackson's  ap- 
parent ownership,  he  was  justified  in  so  doing, 
and  S.  M.  Waite,  who  enabled  Jackson  to  ne- 
gotiate the  note,  thereby  lost  his  title.  He  was 
bound  by  Jackson's  act. 

There  is  nothing  in  the  case  to  show  that 
Smith's  purchase  was  not  in  good  faith.  There 
was  nothing  upon  the  note,  nor  anything  in  the 
indorsement  thereon,  to.  notify  him  that  it  did 
not  belong  to  Jackson,  both  legally  and  equita- 
bly. It  was  mercantile  paper,  and  not  due.  One 
who  purchases  such  paper  from  another,  who 
is  apparently  the  owner,  giving  a  consideration 
for  it,  obtains  a  good  title,  though  he  may  know 
facts  and  circumstances  that  cause  him  to  sus- 
pect or  would  cause  one  of  ordinary  prudence 
to  suspect,  that  the  person  from  whom  he  ob- 
tained it  had  no  interest  in  it,  or  authority  to 
use  it  for  his  own  benefit,  and  though  by  ordi- 
nary diligence  he  could  have  ascertained  those  [  445] 
facts.  Goodman  v.  Simonds,  20  How.,  848  [61 
U.  S.,  XV.,  984].  He  can  lose  his  right  only 
by  actual  notice  or  bad  faith.  It  is  true  that  tf 
the  bill  or  note  be  so  marked  on  its  face  as  to 
show  that  it  belongs  to  some  other  person  than 
the  one  who  offers  to  negotiate  it,  the  purchaser 
will  be  presumed  to  have  knowledge  of  the  true 
owner,  and  his  purchase  will  not  be  held  to  be 
bona  fide.   Fowler  v.  BranPey,  14  Pet.,  818. 
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Nothing  of  this  kind  existed  jx  the  present  case. 
Everything  upon  the  note  tended  to  show  that 
it  belonged  absolutely  to  Jackson  when  Smith 
bought  it.  And  we  fail  to  discover  anything  in 
the  entries  of  interest  payments,  or  in  any  other 
circumstances,  that  should  have  aroused  even 
suspicion  to  the  contrary. 

We  are  unable,  therefore,  to  comprehend  how 
it  can  be  maintained,  as  the  appellants  contend, 
that  the  note  did  not  belong  to  the  complainant, 
but  belonged  to  Silas  M.  Waite.  Whatever  may 
have,  been  the  fact  before  its  indorsement  to 
David  Smith,  and  even  after  its  indorsement  to 
Jackson,  Waite  was  estopped  against  asserting 
any  claim  to  it  by  its  transfer  to  Smith.  It  is 
true  Waite  is  not  a  party  to  this  suit.  The  de- 
cree does  not  bind  him.  But  there  is  enough 
without  the  decree  to  estop  him.  He  was  exam- 
ined as  a  witness  for  the  appellants  on  the  12th 
of  May,  1877.  Then,  if  not  before,  he  was  in- 
formed that  the  note  had  been  transferred  to 
Smith,  and  that  Smith's  administratrix  was  pro- 
ceeding to  collect  it  Plainly,  then,  it  became 
his  duty  to  assert  his  claim  to  it,  if  any  he  then 
had.  He  could  not  innocently  lie  by  without 
intervention  or  any  action  to  vindicate  his 
claim,  while  Mrs.  Smith  was  proceeding  to  en- 
force the  trust.  His  laches,  if  he  had  any  right, 
was  inexcusable.  But  he  made  no  movement  in 
this  case  and,  so  far  as  it  appears, none  elsewhere. 

Without  further  remark  upon  this  part  of  the 
case,  we  think  we  have  said  enough  to  warrant 
the  conclusion  at  which  we  have  arrived,  that 
the  complainant's  intestate,  on  the  18th  of  April, 
1871,  became  the  owner  of  the  note,  and  there- 
by entitled  to  the  benefit  of  the  trust  declared 
in  the  trust-deed  of  Williams  to  Jackson. 

The  appellants,  however,  contend  that  no  lien 
was  created  by  the  deed  oi  trust  of  Williams  to 
Jackson,  because,  as  they  assert,  Williams  was  a 
fictitious  person,  or  an  alias  of  Jackson,  and, 
therefore, that  the  pretended  deed  was  void,  since 
no  man  can  convey  to  himself.  This  is  a  strange 
1*46]  position  for  the  appellants  to  take.  If  there  was 
no  such  person  as  WiBiams,then  Waite'sdeed  to 
Williams  was  a  nullity, for  there  was  no  person 
to  take  and,  as  all  the  nghts  which  the  appellants 
assert  come  from  Waite  through  Williams,  as 
will  appear  hereafter,  they  have  no  interest  in 
resisting  the  demand  of  the  complainant,  and 
are  not  entitled  to  be  heard  in  the  case.  And 
so,  as  all  the  rights  they  assert  are  by  virtue  of 
a  deed  subsequently  made  by  Williams,  a  deed 
hereafter  to  be  noticed,  it  is  not  easy  to  see  how 
they  can  have  any  standing;  or,  if  Williams 
was  but  another  name  for  Jackson,  and  Waite's 
deed  was  made  to  Jackson  under  the  name  of 
Williams,  then  the  note,  though  signed  by  the 
name  George  N.  Williams,  was  Jackson's  note, 
and  the  trust-deed  signed  by  the  same  name 
would  be  construed  as  a  declaration  of  trust 
for  the  security  of  the  note,  equivalent  to  a 
covenant  to  stand  seised  to  uses  for  the  holder. 
But  we  are  of  opinion  that  Williams  was  not  a 
myth.  Beyond  doubt  Waite's  deed  was  made 
to  a  person  calling  himself  Williams,  and  made 
to  the  same  person  who  signed  the  note  and 
signed  and  acknowledged  the  deed  of  trust. 
Whether  that  was  his  real  name  or  not  is  im- 
material. He  appeared  before  the  notary  and 
acknowledged  the  deed  as  his.  He  was  not 
Jackson,  it  is  clear.  The  evidence  that  the  wit- 
nesses called  in  1877  knew  no  such  person  as 
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George  N.  Williams,  in  a  city  containing  several 
hundred  thousand  inhabitants,  is  hardly  worthy 
of  respect  as  proof  that  no  such  person  was  in 
Chicago  in  1868.  The  existence  of  the  lien,  or 
of  the  trust  declared  by  the.  deed,  is  not  to  be 
disproved  by  such  evidence. 

Concluding,  then,  that  David  Smith,  on  the 
18th  of  April,  1871,  obtained  a  lien  on  the  lots 
described  in  the  bill  by  virtue  of  the  deed  of 
trust  from  Williams  to  Jackson,  we  come  to 
consider  the  second  leading  objection  urged 
against  the  decree  of  the  Circuit  Court  It  is 
that  the  court  erred  in  decreeing  that  lien  to  be 
prior  to  the  liens  in  favor  of  the  appellants 
Swift  and  Carroll. 

To  comprehend  this  assignment  of  error,  it  is 
necessary  to  observe  the  facts  as  they  appear  in 
the  record. 

On  the  5th  day  of  April,  1868,  Williams, 
who  had  then  become  the  purchaser  of  the  lots, 
and  who  held  them  subject  to  his  deed  of  trust 
to  Jackson,  sold  and  conveyed  them  by  war- 
ranty deed  to  Mrs.  Mary  P.  Moody  for  the 
consideration  of  $60,000,  subject  to  the  deed  of 
trust  to  secure  the  payment  of  the  $80,000  note 
which  the  grantee  agreed  to  assume  and  pay  as 
part  of  the  consideration  of  the  purchase.  This 
deed  was  recorded  Oct.  24,  1866. 

On  the  17th  of  May,  1871,  Mrs.  Mary  P. 
Moody,  by  warranty  deed,  recorded  May  25, 

1871,  conveyed  the  lots,  for  the  consideration 
of  $45,000,  to  Charles  V.  Dyer,  subject  to  the 
trust-deed  aforesaid,  describing  it  as  given  to 
secure  the  note  for  $30,000,  which  amount, 
with  interest  from  date,  the  grantee  covenanted 
to  pay  as  part  of  the  consideration. 

Afterwards,  on  the  first  day  of  June,  1872, 
Charles  V.  Dyer  and  wife,  by  deed  of  that  date 
with  warranty,  conveyed  the  lots  to  Obadiah 
Jackson  aforesaid,  expressly  subject  "to  a 
trust-deed  given  by  George  N.  Williams  to 
Jackson,  dated  October  1,  1868,  *  •  *  to  secure 
a  certain  note  on  which  is  due  $80,000  and  in- 
terest." This  deed  was  filed  of  record  June  18, 
1872. 

Subsequently,  Jackson,  with  his  wife,  made 
a  deed  of  trust  of  the  same  property  to  Norman 
Perkins  to  secure  the  payment  of  an  indebted- 
ness by  two  bonds,  each  for  $26,000,  given  by 
Jackson,  one  to  Joseph  Swift  and  the  other  to 
Edwin  Swift.   This  deed  was  dated  June  1, 

1872,  acknowledged  June  29,  1872,  and  filed 
for  record  August  8,  1872. 

On  the  same  day,  August  8,  1872,  there  was 
filed  for  record  an  instrument  purporting  to  be 
a  release  by  Jackson,  to  Charles  V.  Dyer,  for 
the  consideration  of  one  dollar,  of  the  right, 
title,  interest,  claim  and  demand  of  him,  the 
said  Jackson,  which  he  bad  acquired  by  virtue 
of  the  trust-deed  given  to  him  by  Williams  to 
secure  payment  of  the  $80,000  note.  This  re- 
lease was  dated  Oct  2,  1871.  It  was  not  ac- 
knowledged until  Aug.  8,  1872,  the  day  when 
the  deed  of  trust  to  Perkins  was  filed  for 
record,  nor  did  it  acknowledge  the  payment  of 
the  note. 

On  the  18th  day  of  Nov.,  1876,  Jackson  and 
wife  made  a  second  deed  of  trust,  conveying 
the  lots  with  other  property  to  George  Chand- 
ler to  secure  the  payment  of  notes  which  he 
had  given  to  Elizabeth  Carroll  and  Ellen  Car- 
roll. This  deed  was  filed  for  record  on  the  next 
following  day. 
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This  recital  of  the  conveyances  exhibits  the 
fact  that  the  lien  of  the  trust-deed  to  Jackson, 
given  to  secure  the  payment  of  the  note  for 
|80,000,  was  long  prior  in  time  to  the  liens  of 
the  Messrs.  Swift,  and  Elizabeth  and  Ellen 
Carroll,  and  it  was  certainly  in  existence  on  the 
18th  of  April,  1871,  when  that  note  was  in 
dorsed  to  Smith,  the  complainant's  intestate. 

But  it  is  earnestly  insisted  by  the  appellants 
that  the  act  of  Jackson  in  makingthe  release  to 
Dyer  protects  them  against  the  Williams  deed 
of  trust.  That  the  release  was  a  gross  fraud 
upon  the  rights  of  Smith,  the  holder  of  the 
Williams  note,  is  plain  enough,  and  we  think 
both  the  Swifts  and  the  Carrol  la  had  construct- 
ive, if  not  actual,  notice  that  it  was  fraudulent. 
They  were  bound  to  know  what  was  in  the  line 
of  their  title,  that  title  being  upon  record.  They 
are  presumed  to  have  known,  and  they  arc  af- 
fected by  the  recitals  in  the  deed  under  which 
they  assert  their  rights.  The  trust-deed  to  Jack- 
son informed  them  of  the  trust  to  protect  the 
$30,000  note, and  informed  them  that  when  the 
release  was  made  and  put  upon  record  the  note 
had  not  matured.  The  deeds  to  Mrs.  Moody, 
to  Dyer,  and  from  Dyer  to  Jackson,  all  recited 
the  continued  existence  of  the  debt,  down  to 
June,  1872,  and  each  grantee,  including  Jack- 
son, assumed  its  payment.  The  record  assured 
them  that  Jackson  was  the  owner  of  the  lots 
when  the  release  to  Dyer  was  made,  and  that 
Dyer  had  no  interest  in  the  trust  deed  to  be  re- 
leased. They,  therefore,  were  informed  that 
the  release  was  substantially  a  release  by  Jack- 
son to  hi  "iself ,  of  a  debt  which  he  had  assumed 
to  pay.  Even  if  his  power  to  execute  the  trust 
confided  in  bim  by  the  trust-deed  was  not  ex- 
tinguished by  his  acquisition  of  the  property,  it 
was  evident  that  he  could  not  release  the  lien, 
while  he  remained  the  owner  of  the  lots,  with- 
out a  gross  abuse  of  bis  trust.  In  regard  to  Mr. 
Perkins,  who  was  the  trustee  in  Jackson's  deed 
to  secure  the  Swifts'  loans,  and  who  was  their 
attorney  to  examine  the  title  before  the  loans 
were  made  and  the  trust-deed  was  executed,,  it 
appears  that  he  knew  there  was  no  release  of 
the  trust  for  the  protection  of  the  Williams  note, 
and  required  one  to  be  filed.  The  release  was 
brought  to  him  by  Jackson,  unacknowledged. 
It  was,  therefore,  in  Jackson's  possession,  and, 
lin  fact,  Dyer  had  never  seen  it.  It  was  dated 
in  1871,  Oct.  2,  and  Perkins  was  informed 
that  was  not  the  date  when  the  instrument  was 
made.  Jackson  told  him,  indeed,  it  was  the 
date  when  the  debt  was  paid,  but  he  was  not 
authorized  to  rely  upon  Jackson's  assertion, 
more  especially  when  he  bad  before  him,  in 

Sfefn  deed  of  the  lots  to  Jackson,  the  acknowl- 
gment  that  the  note  was  unpaid  on  the  first 
day  of  June,  1872,  nine  months  af ter'the  time 
when  Jackson  affirmed  it  had  been  paid,  and 
bad  in  view  also  Jackson's  assumption,  at  that 
time,  to  pay  it.  The  evidence  leaves  no  doubt 
that  the  release  was  not  made  until  August, 
1872,  when  it  was  put  upon  record.  Then  Jack- 
son, being  the  owner  of  the  lots  subject  to  the 
operation  of  the  Williams  deed  of  trust,  was  in 
such  a  situation  that  he  could  not,  without  an 
abuse  of  his  trust,  destroy  the  rights  of  the 
holder  of  the  note.  It  is  impossible,  therefore, 
to  maintain  that  there  was  not  enough  on  the 
face  of  the  recorded  title  under  which  the  Swifts' 
claim,  and  in  the  facts  attending  the  execution 
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of  the  release,  to  make  it  their  duty  to  inquire 
whether  the  Williams  note  had  been  in  fact  paid; 
enough  to  apprise  them  that  the  holder  of  that 
note  could  not  be  postponed  or  injured  by  the 
fraudulent  release. 

The  other  appellants  are  in  no  better  condi- 
tion. When  the  deed  of  trust  was  made  to 
Chandler  to  secure  the  debt  due  to  the  Carrolls, 
the  prior  trust  protecting  the  Williams  note  was 
on  the  record  in  the  line  of  their  title.  They 
were  affected  by  notice  of  it.  And  though  the 
subsequent  release  to  Dyer  also  appeared  upon 
the  record,  the  fact  that  Dyer  had  no  interest  in 
the  property  when  the  release  was  acknowl- 
edged and  recorded  ;  that  Jackson  was  then  the 
owner  ;  that  he  then  held  the  lots  under  a  deed 
from  Dyer,  declaring  the  property  to  be  sub- 
ject to  the  payment  of  the  thirty  thousand  dol- 
lar note,  which  he  assumed  to  pay  ;  that  the 
note  was  not  then  mature  and  mat,  therefore, 
the  release  was  practically -a  release  by  Jackson 
to  himself — these  facts  were  all  before  them 
when  they  took  their  lien,  that  is,  the  trust-deed 
to  Chandler.  The  Carrolls  were  dealing  with 
one  who  they  knew  had  been  a  trustee  for  the 
holder  of  the  Williams  note,  and  who  was  still 
such  trustee,  unless  the  trust  had  been  extin- 
guished, or  had  been  transferred.  The  facts  by 
which  they  were  confronted  were  more  than 
enough  to  put  them  upon  inquiry  whether  the 
Williams  note  had  been  in  fact  paid.  They  re- 
vealed a  plain  abuse  of  his  trust  by  Jackson, 
from  which,  with  the  knowledge  of  it  that  [450J 
they  must  be  presumed  to  have  had,  they  could 
derive  no  advantage.  In  the  face  of  it,  they 
could  not  obtain  a  priority  over  the  earlier 
equity  held  by  Smith. 

We  conclude,  therefore,  that  the  circuit  court 
correctly  decided  that  the  complainant  has  a 
lien  on  the  lots  described  in  the  bill,  by  virtue 
of  the  deed  of  trust  purporting  to  have  been 
made  by  George  N.  Williams  to Obadiah  Jack- 
son, and  that  the  lien  is  prior  to  the  liens  held 
by  the  Messrs.  Swift  ana  by  the  Carrolls. 

We  may  add  that  there  isino  evidence  of  such 
laches  as  should  postpone  the  complainant's 
lien  to  those  of  the  appellants,  or  either  of  them. 

It  is  agreed,  however, that  in  the  decree  in  the 
circuit  court  there  was  an  error  in  calculating 
the  amount  due  to  the  complainant.  The 
amount  is  too  large  by  $654.27.  The  sum  de- 
creed to  the  complainant  should  have  been 
$84,101.78,  thirty-four  thousand  one  hundred 
and  one  dollars  and  seventy-three  cents. 

We  think,  also,  the  court  erred  in  not  accord- 
ing to  the  defendants  the  right  of  redemption 
after  the  sale  ordered  by  the  master,  according  to 
the  provisions  of  the  statute  of  the  State.  luBrine 
v.  Ins.  Co.,  96  U.S.,  627  [XXIV.,  858],weheld 
that  the  statutory  right  of  redemption  after  a 
judicial  sale,  under  a  decree  of  foreclosure  of  a 
mortgage  or  deed  of  trust,  is  a  rule  of  property 
in  Illinois,  and  that  it  must  be  accorded  in  the 
Federal  Courts  equally  as  in  those  of  the  State. 
It  may  be  admitted  that  if  the  sale  ordered  in 
thiscase  had  been  made  by  the  trustee  named  in 
the  deed  of  trust,  or  by  a  substitute  under  the 
power  which  the  deed  gave  him,  and  made  in 
accordance  with  its  directions,  no  right  of  re- 
demption would  exist.  But  such  was  not  the 
sale  directed.  A  strict  foreclosure  was  not  de- 
creed. The  bill  prayed  for  nothing  of  the  kind. 
It  prayed  for  a  sale,  in  default  of  payment, 
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under  the  ore  er  and  decree  of  the  court,  and  the 
court  decreed  that  its  master  should  make  the 
sale,  after  giving  notice  of  the  time  and  place 
thereof,  according  to  the  course  of  practice  of 
the  court,  not  according  to  the  provision  of  the 
trust-deed.  Henry  W.  Bishop,  it  is  true,  was 
substituted  as  trustee  in  place  of  Jackson,  but 
he  was  one  of  the  masters  of  the  court,  and  he 
[451]  was  ordered  to  sell  as  matter.  He  was  required 
to  make  a  report  to  the  court,  to  pay  into  court 
any  surplus  arising  from  the  sale,  there  to  abide 
the  court's  order.  The  decree  also  contemplated 
a  report  of  the  sale  by  the  master,  and  a  con- 
firmation of  it  by  the  court.  The  sale,  there- 
fore, as  ordered,  was  in  all  respects  a  judicial 
sale,  instead  of  a  sale  by  the  trustee  under  the 
power  conferred  by  the  deed.  Hence  it  comes 
within  the  rule  declared  in  Brine  v.  Int.  Co., 
and  the  right  to  redeem  should  have  been  pre- 
served in  the  decree. 

For  this  error,  as  well  as  for  the  mistake  in 
the  amount  adjudged  to  be  due  the  complainant, 
the  decree  must  be  reversed.  In  all  other  par- 
ticulars the  decree  was  correct. 

Decree  reverted,  and  Vie  record  remitted  to  the 
circuit  court,  with  inttructiont  to  enter  a  decree 
in  accordance  with  thit  opinion. 

True  Copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Oted-107  U.  8.,  168;  111  U.S.,  £27;  10  Bias.,  248. 


1*72]    MINOR  MERIWETHER,  Receiver,  etc.,  of 
City  of  Memphis,  et  al.,  Comprising  the 
General  Council  of  Memphis,  Apple., 
v. 

ROBERT  GARRETT  akd  SONS,  et  al. 

(SeeB.  0, 12  Otto,  478-888.) 

Public  property  cannot  be  told  for  debt— taxation 
—auUumty  of  legislature— collection  of  taxet. 

L  Property  held  for  public  uses,  such  as  public 
buildings,  streets,  squares,  parks,  promenades, 
wharves,  landing-places,  fire-engines,  hose  and  hose 
carriages,  engine-houses  and  engineering  instru- 
ments, cannot  be  subjected  to  the  payment  of  the 
debts  of  a  city.  Upon  the  repeal  of  the  charter  of  the 
city,  such  property  passes  under  the  immediate  con- 
trol of  the  State. 

2.  The  private  property  of  individuals  within  the 
limits  of  the  territory  of  a  city  cannot  be  subjected 
to  the  payment  of  the  debts  of  the  olty,  exoept 
through  taxation. 

&  The  power  of  taxation  is  legislative,  and  cannot 
be  exercised  otherwise  than  under  the  authority  of 
the  Legislature. 

1  Taxes  can  only  be  eollected  under  authority 
from  the  Legislature. 

a  The  receiver  and  collector  can  be  compelled,  by 
appropriate  and  judicial  orders,  to  proceed  with  the 
collection  of  taxes,  by  sale  of  property  or  by  suitor 
™  other  way  authorised  by  law,  and  to  apply  the 
proceeds  upon  judgments. 

[No.  576.] 

Argued  Dee.  IS.  15, 1879.  Decided  Dec.  IS,  1880. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Ten- 


The  case  is  fully  stated  in  the  concurring  opin- 
ion delivered  by  Mr.  Juttice  Field,  post,  201. 
Bee,  also,  the  dissenting  opinion  of  Mr.  Juttice 
Strong*  pott,  207. 

The  Judges,  sitting,  certified  a  division  of 
Bee  13  Otto. 


opinion  on  the  questions  raised  by  the  record; 
which  are  as  follows: 

1.  Whether,  inasmuch  as  the  first  of  the  orig-  [497] 
inal  bills  filed  in  these  consolidated  causes,  was 

filed  in  this  court  prior  to  Jan.  29,  1879,  the 
date  of  the  Act  of  the  General  Assembly  of  the 
State  of  Tennessee,  repealing  the  charter  of  the 

nof  Memphis,  this  court  nad  or  has  any  ju- 
ction  to  seize  and  impound  the  assets,  rev- 
enues and  properties  of  the  Corporation  in  be- 
ing, described  in  complainants'  bill,  and  to  place 
those  assets,  revenues  and  properties  in  the 
hands  of  a  receiver,  appointed  by  the  court  to 
collect,  administer  and  disburse  the  same  in  the 
payment  of  creditors  of  such  Corporation.         1 498 1 

2.  Whether  the  Act  of  the  General  Assembly 
of  the  State  of  Tennessee,  entitled  An  Act  to 
Repeal  the  Charters  of  Certain  Municipal  Cor- 

E rations,  and  to  Remand  the  Territory  and  In- 
bitants  thereof  to  the  Government  of  the 
State,  passed  Jan.  29,  1879,  and  which  Act,  in 
terms  as  shown  therein,  repealed  the  charter, 
and  all  laws  incorporating  the  City  of  Memphis, 
was  and  is  a  valid  law,  or  whether  the  said  Act 
is  contrary  to  the  Constitution  of  the  State  of 
Tennessee,  or  to  the  Constitution  of  the  United 
States,  as  against  creditors  holding  bonds  and 
debts  contracted  prior  to  the  repeal. 

8.  Whether  the  court  has  jurisdiction  to  seize 
and  impound  and  administer  the  assets,  prop 
erties  and  revenues  of  said  municipal  Corpora 
tion,  when  it  appears,  as  it  does  by  the  plead 
ings  in  this  cause,  that  the  Mayor  and  other  of 
fleers  of  said  municipal  Corporation  had  aban- 
doned their  offices  and  their  duties;  and  when 
it  also  appeared,  as  it  does  by  the  pleadings  in 
this  cause,  that  the  General  Assembly  of  the 
State  has  passed  a  series  of  these  Acts;  one  re 
pealing  the  charter  of  Memphis;  the  second  cre- 
ating a  taxing  district  in  the  same  territory  and 
providing  a  government  therefor;  and  the  third 
to  collect  ana  dispose  of  the  taxes  assessed  for 
municipal  corporations  in  this  State,  etc.,  being 
chs.  10,  11  and  92  of  the  Acts  of  1879. 

4.  Whether,  if  the  Act  of  the  General  Assem- 
bly, repealing  the  charter  of  the  City  of  Mem- 
phis, be  valid,  the  effect  thereof  was  to  extin- 
guish all  claims,  debts,  dues  and  demands  to  and 
from  said  municipal  Corporation,  including  the 
claims  of  the  various  complainants  in  these 
causes. 

5.  Whether,  if  said  Act  repealing  the  charter 
be  declared  valid,  and  that  the  effect  thereof 
was  not  to  extinguish  all  claims,  debts,  dues  and 
demands  to  and  from  said  municipal  Corpora- 
tion, this  court  has  jurisdiction  to  collect  the 
-taxes  which  had  been  lawfully  assessed  by  said 
municipal  Corporation  and  due  before  the  re- 
peal of  its  charter,  but  which  have  not  been  col- 
lected. 

6.  Whether,  if  this  court  has  jurisdiction  to 
collect  delinquent  or  back  taxes,  it  can  do  so  by 
directing  its  receiver  to  sue  the  delinquent  tax 
payers;  and  if  so,  in  what  court,  State  or  Fed- 
eral, must  such  suits  be  brought;  or  can  the  [499] 
court,  by  proceedings  in  the  nature  of  garnish- 
ment, require  the  delinquent  tax  payers  to  come 
before  the  court  and  pronounce  judgment 
against  each  for  the  amount  found  to  be  due? 

7.  Whether  this  court  has  jurisdiction  to  en- 
force the  lien  on  real  estate  for  taxes  which  the 
said  municipal  Corporation  possessed,  by  pro- 
ceedings in  these  cases  or  otherwise, 
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8.  Whether,  upon  the  entire  record,  the  court 
has  jurisdiction  to  entertain  the  bills,  and  grant 
any  relief  to  complainants. 

9.  Whether,  after  the  taxes  already  levied  and 
uncollected,  due  said  Corporation,  and  the  other 
property  named  in  these  bills,  shall  have  been 
ascertained  to  be  insufficient  to  pay  all  the  cred- 
itors of  said  city,  that  then  this  court  has  power 
to  bring  all  or  any  of  the  inhabitants  and  cor- 
porations within  the  limits  of  said  dissolved  Cor- 
poration, by  process,  and  make  assessments 
against  them,  or  their  property,  to  pay  the  bal- 
ance of  entire  debt  found  owing  from  said  Cor- 

S oration,  pro  rata,  and  render  -judgments  and 
ecrees  against  each  of  them  for  the  pro  rata 
share  of  amount  found  due  from  said  dissolved 
Corporation,  and  enforce  liens  against  specific 
property  against  which  taxes  shall  have  been 
levied. 

10.  Whether,  where  the  charter  of  a  munic- 
ipal corporation  has  been  repealed,  the  creditors 
of  such  municipal  corporation  have  a  right  to 
any  relief,  except  such  as  the  State,  through 
and  by  its  legislative  enactments,  may  afford  to 
such  creditors. 

11.  Whether  the  4th  section  of  the  Actof  the 
Legislature  of  Tennessee,  approved  January  81, 
1877,  chapter  10,  Acts  of  1879,  repealing  the 
charter  of  the  City  of  Memphis;  and  the  14th 
section  of  the  Act  of  the  Legislature  of  Ten- 
nessee, approved  Jan.  81,  1879,  being  chapter 
11  of  the  Acts  of  said  State  for  1879;  and  Act 
of  the  Legislature  of  the  State  of  Tennessee,  ap- 
proved March  18,  1879,  being  ch.  92  of  the  Acts 
of  said  Legislature  of  1879,  and  particularly 
sections  4,  5,  6,  7,  11  and  18  of  said  Act,  as  far 
as  complainants  are  concerned,  and  those  cred- 
itors who  have  made  themselves  parties,  and  the 
receiver  of  this  court  who  was  appointed  before 
said  Act  was  passed,  are  in  violation  of  the  Con- 
stitution of  the  United  States  and  the  State  of 
Tennessee,  and  void. 

Messrs.  J.  B.  Heiskell,  L.  D.  McKistick, 
Gantt  &  Patterson,  C.  F.  Vance  and  Minor 
Meriwether,  for  appellants: 

It  is  certainly  clear  that  the  bill,  filed  before 
the  repeal  of  the  city  charter,  cannot  be  main- 
tained. A  court  of  equity  has  no  power  to  seize 
the  revenues  and  other  property  of  an  existing 
municipal  corporation,  which  it  holds  for  pur- 
poses of  government,  and  apply  the  same  in  sat- 
isfaction of  the  debts  of  such  corporation. 

2 Dill.  Mun.  Corp.,  ate.  512,  and noUn  T.  8. 
v.  R.  B.  Co.,  17  Wall., 828,  829(84 U.  S..JLXI., 
600);  Darlington  v.  Mayor,  etc.,  81  N.  Y.,  164; 
Chicago  v.  Hasley,  25  111.,  575;  Erie  v.  Knapp, 
29  Pa.  St.,  175;  McDougal  v.  Supervisors,  4 
Minn.,  184;  Burnhamv.  FondduLac,  15  Wis., 
198;  Triebcl  v.  Colburn,  64  111.,  876. 

This  bill  is  not  aided  by  the  Act  of  the  Ten- 
nessee Legislature,  passed  Mnr.  19, 1877. 

That  Act  has  reference  alone  to  the  State 
Court  of  Chancery  at  Memphis,  and  is,  there- 
fore, no  authority  for  jurisdiction  in  any  other 
court. 

It  undertakes  t-»  confer  legislative  powers  on 
n  chancery  court.  This  is  forbidden  hy  the 
State  Constitution.  These  powers  properly  be- 
long to  a  different  arm  of  government. 

Const.  Tenn.,  art.  2,  sec.  8;  State  v.  Arm- 
strong, 8  Sneed.  634;  Cooley,  Tax.,  88,  34;  Hard- 
cnbnrgh  v.  Kidd,  10  Cal.,  402. 

Courts  of  equity  have  no  inherent  jurisdic- 
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tion,  nor  can  jurisdiction  be  conferred  on  them 
by  statute,  to  carry  on  the  affairs  of  a  municipal 
corporation. 

The  highest  court  of  the  Statt  u  an  able 
opinion  fortified  by  a  great  array  of  authority, 
has  decided  that  the  Act  of  Jan.  29,  1879, 
which  in  terms  repeals  the  charter  of  the  City 
of  Memphis,  was  passed  in  accordance  with  the 
State  Constitution,  and  is  a  valid  enactment. 

See,  Memphis  Taxing  District  y.Briggs,  2  Lea, 
425. 

This  court  will  not  review  the  opinion  of  the 
State  Court  on  such  a  question,  but  treat  it  as 
conclusive. 

B.  B.  Co.  v.  Georgia,  98  U.  8.,  859  (XXV., 
185);  Branson  v.  Bodes,  7  Wall.,  258  (74  U.  8., 
XIX.,  147);  Gut  v.  State,  9  Wall.,  85  (76  U.  8., 
XIX.,  578). 

Over  municipal  corporations,  the  Legislature, 
as  the  trustee  or  guardian  of  the  public  inter- 
est, has  exclusive  and  unrestrained  control;  and, 
acting  as  such,  as  it  may  create,  so  it  may  mod- 
ify or  destroy,  as  public  exigency  requires  or 
recommends,  or  the  public  interests  will  be  best 
subserved. 

Ang.  &  Ames, Corp. ,  10th  ed. ,  sec.  81 ;  2  Kent, 
12th  ed.,  p.  805;  Daniel  v. Memphis, \\  Humph., 
682;  Dart.  Coll.  v.  Woodward.  4  Wheat.,  680; 
Memphis  v.  Memphis  Wat.  Co.,  5  Heisk.,  528; 
Laramie  Co.  v.  Albany  Co.,  92  U.  8.,  807 
(XXIII.,  552);  Ang.  &  Ames,  Corp.,  10th  ed., 
sec.  81;  McKim  v.  Odom,  8  Bland  (Ch.),  417. 

It  is  urged  in  argument  that  section  8  of  ar- 
ticle 11,  of  the  Constitution  of  1870,  saves  the 
right  of  the  corporate  creditors,  and  makes  the 
repealing  Act  inoperative  so  far  as  they  are  con- 
cerned. 

This  constitutional  provision  obviously  has  no 
reference  to  the  grant  of  political  powers  to  a 
municipal  corporation.  It  is  clothed  with  no 
"  vested  rights."  Its  existence  involves  no  ele- 
ment of  contract  upon  the  part  of  the  State.  Its 
objects  and  duties  are  incompatible  with  every- 
thing in  the  nature  of  a  contract,  or  of  vested 
rights. 

Ang.  &  Ames,  Corp.,  sec.  81;  Burroughs, 
Tax.,  22, 28;  People  v.  Chicago,  51  111.,  17;  Gov- 
ernor v.  McEwen,  5  Humph.,  288;  Memphis  v. 
Wat.  Co.  (supra);  Mc  Collie  v.  Chattanooga,  8 
Head,  817;  McKim  v.  Odom  (supra);  People  v. 
Flagg,  46  N.  Y„  405;  N.  Yarmouth  v.  Shillings, 
45  Me.,  141. 

It  is  said  in  the  opinion,  in  Broughton  v.  Pen- 
sacola,  93  U.  S.,  268,  269(XXHI.,  897).  that  the 
modern  doctrine  is  applicable  to  a  dissolved 
private  corporation,  for  the  benefit  of  its  cred- 
itors; and  that  if  "A  municipal  corporation, 
upon  the  surrender,  or  extinction  in  other  ways, 
of  its  charter,  is  possessed  of  any  property,  a 
court  of  equity  will  equally  take  possession  of 
it  for  the  benefit  of  creditors." 

What  is  the  property  of  a  dissolved  munic- 
ipal corporation,  which  a  court  of  equity  will 
administer  for  creditors? 

It  is  not  the  public  buildings,  hospitals.streets, 
water- works,  fire-engines  and  the  like.  These 
belong  to  the  public,  and  not  to  its  corporate 
agent,  the  municipal  corporation.  As  to  all 
such  property,  the  corporation  is  a  mere 
trustee;  and  the  trust  property  cannot  be  sub- 
jected to  its  debts. 

2  Dill  Mun.  Corp.,  sec.  446;  HaUaday  v. 
Frisbic,  15 Cal.,  630;  Wheeler  v.  MiMer,  16  Cel.. 
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125;  Davenport  v.  Ins.  Co.,  17 Iowa.,  276;  Louis- 
ville v.  Com.,  1  Duv.,  295;  Schaffer  v.  Cadwai- 
iader,  66  Pa.,  126;  President,  etc.,  v.  Indianap- 
otit,  12  Ind.,  620. 

Taxes  imposed  for  purposes  of  government, 
are  not  property  of  the  corporation,  which  its 
creditors  may  seize  and  have  applied  to  the  sat- 
isfaction of  the  debts  of  the  corporation. 

1  Dill.  Mun.  Corp.,  sees.,  64, 65;  1  Baxt.  Leg. 
Rep.,  290;  Cooley,  Tax.,  14,  and  n.  8;  Bur- 
roughs, Tax.,  891;  Cooley,  Tax.,  88,  84;  Beet 
v.  Watertown,  19  Wall.,  107,  120  (86  U.  8., 
XXII.,  72, 76);  Heine  v.  Levee  Comrt.,  19  Wall., 
601  (86  U.  S.,  XXIL,  226). 

Taxes  imposed  for  carrying  on  the  affairs  of 
a  municipal  corporation,  if  uncollected,  upon 
the  dissolution  or  the  corporation,  would  lapse, 
if  not  kept  in  force  by  legislative  action,  show- 
ing a  contrary  intent.  The  repeal  of  a  tax  law 
before  the  tax  is  collected,  puts  an  end  to  the 
tax  itself,  where  no  rights  are  reserved  in  the 
repealing  Act,  and  nothing  in  the  Act  indicates 
a  contrary  intent. 

Cooley,  Tax.,  14;  Fenelon't  Petition,  7  Pa., 
173;  Augutta  v.  North,  57  Me.,  892;  MitcJiellv. 
Board  of  Tr.,  71  N.  C,  400;  Abbott  v.  Britton, 
23  La.  Ann. ,  511 ;  McGuilkin  v.  Doe,  8  Blackf . , 
581;  Rots  v.  Lane,  3  8.  &  M.,  695,  714. 

Taxes  imposed  to  carry  on  the  affairs  of  local 
government,  are  not  debts  in  the  ordinary  sense 
of  the  term. 

Cooley,  Tax.,  13,14. 

They  are  the  positive  acts  of  government 
through  its  various  agents,  binding  upon  the 
inhabitants,  and  to  the  making  and  enforcing 
of  which  their  consent  individually  is  not  re- 
quired. 

Pierce  v.  Botton,  8  Met.,  520;  Perry  v.  Wash- 
burn, 20  Cal.,  318;  Webtter  v.  Seymour  8  Vt.. 
135;  Johnson  v.  Howard,  41  Vt.,  128. 

The  repeal  of  the  charter  of  a  municipal  cor- 
poration does  not  extinguish  the  debts  which 
Howes.  The  obligation  of  its  contracts  sur- 
vives, and  they  may  be  prosecuted  against  any 
property  owned  by  the  corporation  at  its  dis- 
solution. 

Mutnma  v.  Potomac  Co.  ,8  Pet.  ,281 ;  Broughton 
v.  Pentacola  (supra);  Pret.,  etc.,  v.  Moore,  18 
Sm.  &  M.,  157. 

But  the  uncollected  revenue  imposed  for  its 
own  use  as  an  arm  of  government,  and  the 
property  held  by  it  for  public  uses,  do  not  con- 
stitute a  fund  for  creditors.  The  one  is  held, 
and  the  other  "  levied  and  collected  for  the  pub- 
lic use  and  upon  public  trusts."  To  these  the 
state  sovereignty  at  once  attaches,  upon  the  rev- 
ocation of  the  local  agent  of  government,  in  be- 
half of  the  publir.  Corporate  creditors  do  not 
succeed  to  them. 

Complainant  can  subject  under  these  bills, 
nothing  but  such  property  as  the  corporation 
owned  at  its  dissolution,  in  its  own  right,  and 
which  was  charged  with  no  public  trust. 

Broughton  v.  Pentacola  (supra);  1  Dill.  Mun. 
Corp.,  sec.  446. 

The  inhabitants  are  not  joint  and  several 
debtors  with  the  Corporation,  nor  does  their 
property  stand  in  that  relation  to  the  Corpora- 
tion or  to  the  creditors. 

Beet  v.  WaterUnen  (supra) ;  Heine  v.  Levee 
Comrt.  (supra);  Queentbvry  v.  Culver,  19  Wall., 
«3  (86  U.  8.  XXII.,  105);  Broughton  v.  Pensa- 
fHa  (supra);  Burr.  Taxation,  456,  457. 
See  12  Otto. 


Neither  the  devices  and  contrivances  of  the 
corporate  officers,  aided  by  the  Legislature, 
whereby  the  remedy  at  law  is  rendered  fruit- 
less, nor  the  resignation  of  officers  to  evade  the 
process,  nor  the  want  of  officers,  dejvre  or  de 
facto  to  whom  it  may  be  directed,  nor  the 
destruction  of  the  Corporation,  will  furnish 
grounds  upon  which  a  court  of  equity  has  Ju- 
risdiction, at  the  instance  of  creditors,  to  give 
relief  of  any  kind  or  in  any  way,  by  a  direct 
proceeding  for  that  purpose,  against  the  citi- 
zen and  his  property. 

These  questions  were  presented  for  decision, 
and  decided  adversely  to  creditors  in  Beet  v. 
Watertown  (tupra)  ;  Heine  v.  Levee  Comrt.  (su- 
pra); Barkley  v.  Levee  Comrt.,  93  U.  8.,  258 
(XXTII.,  898). 

Elementary  writers  treat  the  question  as  at 
rest  by  the  unanswerable  force  of  these  thor- 
oughly considered  cases. 

Cooley,  Tax.,  83, 84;  Burroughs  Tax.,  457. 

Messrs.  William  Randolph,  Julius  A. 
Taylor  and  My  era  &  Snced,  for  appellees: 

That,  under  the  facts  alleged  in  the  original, 
amended  and  supplemental  bills,  filed  in  equity, 
the  circuit  court  has  the  jurisdiction  and  power 
to  impound  the  property  and  assets  of  a  dis- 
solved municipal  corporation,  and  particularly 
trust  property  and  funds,  and  appoint  a  receiv- 
er to  take  charge  of  the  same,  and  to  adminis- 
ter such  assets  and  properties  for  the  benefit  of 
creditors,  and  enforce  all  liens  for  that  purpose, 
where  citizenship  and  amount  involved  suffi 
ciently  appear,  as  in  this  case,  see, 

Bacon  v.  Robertson,  18  How.,  480,  486 (59  U. 
8.,  XV.,  499,  502),  and  authorities. 

As  to  the  specific  funds  on  hand  and  the 
special  taxes  levied  and  uncollected,  the  City  of 
Memphis,  its  tax  collectors  and  other  officers, 
were  trustees;  and  their  offices  having  been  ab- 
olished, and  they  having  abandoned  their  trusts 
and  duties,  a  court  of  equity  "had  the  inherent 
power  to  appoint  a  new  trustee  or  a  receiver. 

It  had  equally  the  power  to  decree  and  en- 
force the  execution  of  the  trust  through  its  own 
officers  and  agents,  without  the  intervention  of 
a  new  trustee. 

1  Dill.  Mun.  Corp.,  sec.  87;  2  Story,  Eq.  Jr., 
sees.  976,  1060,  1061  ;  BatesviUe  Inst.  v.  Kauf- 
man, 18  Wall.,  151  (85  U.  S.,  XXL,  775); 
Maen/iaut  v.  New  Orleans,  2  Wood,  108;  People 
v.  Bond,  10  Cal.,  570  ;  Milner  v.  Pentacola,  2 
Wood,  641 ;  Banger  v.  New  Orleans,  2  Wood, 
128 ;  2  Dill.  Mun.  Cor.,  sec.  729,  and  authori- 
ties ;  Char.  Corp.  v.  Sutton,  2  Atk.,  406  ;  Atty- 
Oen.  v.  Eastlake,  21  Eng.  L.  &  E. ,  43;  Sturgev. 
Eastern  R.  Co.,  7  De  G.  M.  &  G.,  158;  People  v. 
Ingersoll,  58  N.  Y.,  35  ;  High,  Receivers,  804  ; 
Peter  v.  Beverly,  10  Pet.,  532;  R.  R.  Co.  v. How- 
ard, 7  Wall.,  411  (74  U.  S.,  XIX.,  120);  Morgan 
v.  Beloit,  7  Wall.,  618  (74  U.  8.,  XIX.,  208) ; 
Code,  Tcnn.,  sees.  3000,  8426, 8431,  8768,  4294, 
4295;  Perry,  Trusts,  sees.  42, 48;  Potter,  Corp., 
698,  699,  702  ;  Curran  v.  State,  15  How.,  307 ; 
Cooley,  Const.  Lim.,  209,  4th  ed.;  Morgan  v. 
Beloit,  7  Wall.,  6f9  (74  U.  8.,  XIX.,  205);  Von 
Hoffman  v.  Quincv,  4  Wall.,  585  (71  U.  8., 
XVIIL,  403)  ;  Dill.  Corp.,  sees.  62-112 ;  Bates- 
viUe  Inst.  v.  Kaufman  (supra). 

The  court,  has  the  power  to  impound  all  the 
assets  and  property  of  the  dissolved  corporation, 
even  treating  them  all  as  general  assets,  includ- 
ing unpaid  taxes. 
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Broughlon  v.  Pensacola  (supra);  Curran  v. 
State,  15  How.,  807;  Becktoitlir.  Radne.T  Bias., 
142;  Dill.  Mun.  Corp.,  sec.  118;  Potter,  Corp., 
sees.  718-715; UUraVires,  654,  n.; Maenhaut v. 
New  Orleans,  2  Wood,  112-114. 

A  court  of  equity  has  power  to  fully  admin- 
ister all  the  assets  of  a  dissolved  municipal  cor- 
poration, for  another  reason  to  wit :  a  munici- 
pal corporation  possesses  a  dual  character,  the 
one  governmental,  legislative  or  public,  the  oth- 
er proprietary  or  private.  Over  its  first  or  gov- 
ernmental aspect,  which  is  political,  the  legis- 
lative control  is  said  to  be  omnipotent  or  su- 
preme. But  as  to  its  second  or  private  charac- 
ter, under  which  it  purchases  and  holds  prop- 
erty, makes  contracts,  incurs  debts  and  issues 
evidences  thereof,  borrows  money,  etc.,  it  is 
"  quo  ad  Jioc,  a  private  corporation,"  and  over 
tins  character  of  it  the  legislative  power  is  not 
omnipotent. 

Dill.  3Iun.  Corp.  ,  B6C.  89;  Ang.  &  Ames  Corp. , 
sees.  81,  88;  Cooley,  Const.  Lim.,  pp.  251,  252; 
Potter,  Corp. ;  R.  R.  Co.  v.  N.  Orleans,  26  La, 
Ann.,  481 ;  Orogan  v.  San  Francisco,  18  Cal., 
618 ;  Commissioners  v.  Detroit,  28  Mich.,  280  ; 
Moodalay  v.  Morton,  1  Bro.  (Ch.),  409,471,  top. 
412;  Bailey  v.  Mayor  N.  Y.,  8  Hill,  589;  SmaU 
v.  Danville,  51  Me.,  861;  Louisville  v.  Univtrsi- 
ty,  15  B.  Mon.,  666  ;  Jones  v.  New  Haven.  84 
Conn.,  14;  Oliver  v.  Worcester,  102  Mass.,  500; 
Western  College  v.  Cleveland,  12  Ohio  St.,  877; 
Gas  Co.  v.  San  Francisco,  9  Cal.,  468 ;  Detroit 
v.  Corey,  9  Mich.,  186 ;  Western  Sat.  Soc.  v. 
Philadelphia,  81  Pa.,  181 ;  Co.  Comrs.  v.  Duckett, 
20 Md.,  476;  IxmisviUe  v.  Com.,  1  Duv.,  298. 

This  case  holds  that  vacant  lots,  market  hous- 
es, fire-engines  and  the  like  are  private  prop- 
erty. 

Weightman  v.  Washington,  1  Black,  50  (66  U. 
8.,  XvIL,  57),  recognizes  this  principle. 

Richmond  v.  Long,  17  Gratt.,  878;  De  Vossy. 
Richmond,  18  Gratt.,  845;  Dubuque  v.  R.  R. 
Co.,  89  Iowa.,  68-65;  Smoot  v.  Wetumpka,  24 
Ala.,  120. 

The  above  authorities  illustrate,  in  various 
forms,  the  full  and  complete  double  character 
of  a  municipal  corporation,  and  the  connection 
between  the  two  while  it  is  in  existence,  and  the 
complete  power  and  control  of  the  Legislature 
over  the  public  character  thereof.  They  further 
illustrate  and  define  the  private  character  of  the 
same,  establishing  the  proposition  that,  where 
the  rights  of  creditors  and  debtors  exist,  the 
Legislature  cannot  destroy  the  corporation  to 
such  an  extent  as  to  impair  the  obligation  of 
contracts. 

The  market  houses,  fire-engines,  engine 
houses,  horses,  wagons  and  other  property  in- 
cluding the  City  Hall  and  square,  etc.,  which 
the  Corporation  owned  at  the  date  of  its  disso- 
lution, are  assets  for  the  creditors. 

Louisville  v.  Com  (supra):  Weightman  v.  Wash- 
ington (supra);  Cooley,  Const.  Lim.,  285,  286, 
289;  1  Dill.  Mun.  Corp.,  sec.  89,  n;  Oliver  v. 
Worcester,  102  Mass.,  489-490. 

Have  the  creditors  of  Memphis  a  right  in 
equity  to  be  subrogated  to  the  rights  of  the  City 
of  Memphis  as  to  claims  for  taxes,  etc.,  due  ft 
at  the  date  of  dissolution,  or  in  any  way  have 
these  claims  subjected  to  payment  of  theirdebts? 
And  if  so,  by  what  remedy? 

We  cannot  see  that,  under  the  law,  there  is 
anything  in  the  position,  that  the  collection  of 
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this  kind  of  debt  due  a  dissolved  municipal  cor- 
poration is  a  governmental  or  legislative  func 
lion.  Certainly  a  court  of  equity,  administering 
the  assets  of  such  dissolved  corporation,  has  the 
power  to  collect  for  the  payment  of  creditors, 
and  particularly  when  the  tax  was  levied  to  pay 
the  very  debts  and  claims,  and  parties  who  are 
now  creditors.    Marr  v.  Die,  4  Cold.,  471. 

Can  creditors  be  subrogated?  On  this  ques- 
tion, see,  Kyner  v.  Kyner,  6  Watts,  226;  1  Story, 
Eq.,  sec.  493;  Burroughs,  Tax.,  275;  Wallace 
Estate,  59  Pa.,  401;  CottrelFs  Appeal,  28  Pa.,295. 

Mr  Chief  Justice  W mite  announced  the  con- 

[501] 

elusions  reached  by  the  court  in  this  case,  as 
follows: 

1.  Property  held  for  public  uses,  such  as  public 
buildings,  streets,  squares,  parks,  promenades, 
wharves,  landing-places,  fire-engines,  bo.se  and 
hose-carriages,  engine-houses,  engineering  in- 
struments, and  generally  everything  held  for 
governmental  purposes,  cannot  be  subjected  to 
the  payment  of  the  debts  of  the  city.  Its  public 
character  forbids  such  an  appropriation.  Upon 
the  repeal  of  the  charter  of  the  City,  such  prop- 
erty passed  under  the  immedietc  control  of  the 
State,  the  power  once  delegated  to  the  City,  in 
that  behalf  having  been  withdrawn. 

2.  The  private  property  of  individuals  with- 
in the  limits  of  the  territory  of  the  city  cannot 
be  subjected  to  the  payment  of  the  debts  of  the 
city,  except  through  taxation.  The  doctrine  of 
some  of  the  States,  that  such  property  can  be 
reached  directly  on  execution  against  the  mu- 
nicipality, has  not  been  generally  accepted. 

8.  The  power  of  taxation  is  legislative,  and 
cannot  be  exercised  otherwise  than  under  the 
authority  of  the  Legislature. 

4.  Taxes  levied  according  to  law  before 
the  repeal  of  the  charter,  other  than  such  as 
were  levied  in  obedience  to  the  special  require- 
ment of  contracts  entered  into  under  the  au- 
thority of  law,  and  such  as  were  levied  under 
judicial  direction  for  the  payment  of  judgments 
recovered  against  the  City,  cannot  be  collected 
through  the  instrumentality  of  a  court  of  chan- 
cery at  the  instance  of  the  creditors  of  the  Citj-. 
Such  taxes  can  only  be  collected  under  au- 
thority from  the  Legislature.  If  no  such  au- 
thority exists,  the  remedy  is  by  appeal  to  the 
Legislature,  which  alone  can  grant  relief. 
Whether  taxes  levied  in  obedience  to  contract 
obligations,  or  under  judicial  direction,  can  be 
collected  through  a  receiver  appointed  by  n 
court  of  chancery,  if  there  be  no  public  officei 
charged  with  authority  from  the  Legislature  to 
perform  that  duty,  is  not  decided,  as  the  case- 
does  not  require  it. 

5.  The  receiver  and  back  tax  collector  ap- 
pointed under  the  authority  of  the  Act  of  March 
18,  1879,  is  a  public  oflfcer,  clothed  with  au- 
thority from  the  Legislature  for  the  collection 
of  the  taxes  levied  before  the  repeal  of  the 
charter.  The  funds  collected  by  him  from  taxes 
levied  under  judicial  direction  cannot  be  appro-  15021 
priated  to  any  other  uses  than  those  for  which 

they  were  raised.  He,  as  well  as  any  other 
agent  of  the  State  charged  with  the  duty  of 
their  collection,  can  be  compelled  by  appropri- 
ate judicial  orders  to  proceed  with  the  collec- 
tion of  such  taxes  by  sale  of  property  or  by  suit, 
or  in  any  other  way  authorized  by  law,  and  to 
apply  the  proceeds  upon  the  judgments. 
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[503] 


0.  The  bills  in  this  case  cannot  be  amended  so  as 
to  obtain  relief  against  the  receiver  and  back-tax 
collector,  without  making  an  entirely  new  suit 
They  were  not  framed  with  a  view  to  any  such 
purpose. 

7.  The  decree  of  the  court  below  is  reversed. 

8.  The  cause  ts  remanded,  with  instructions 
to  dismiss  the  bills,  without  prejudice.  If,  on 
the  settlement  of  the  accounts  of  the  receiver 
herein,  it  shall  be  found  he  has  any  money  in 
his  hands  collected  on  taxes  levied  under  Judi- 
cial direction  to  pay  judgments  in  favor  of  any 
persons  who  have  become  parties  to  this  suit,  an 
order  may  be  made  directing  its  appropriation 
to  the  payment  of  such  judgment. 

Upon  the  1st,  2d,  8d  and  5th  of  these  propo- 
sitions the  judgment  of  the  court  is  unanimous. 
Upon  the  4th,  8th,  7th  and  8th  it  is  by  a  major- 
ity only. 

True oopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Mr.  Justice  Field  delivered  the  following 
opinion  for  himself,  Mr.  Justice  Miller  and 
Mr.  Justice  Bradley. 

Mr.  Justice  Miller,  Mr.  Justice  Bradley,  and 
myself  concur  in  the  judgment  rendered,  Dut  as 
the  judgment  is  not  accompanied  by  a  state- 
ment of  the  reasons  on  which  it  is  founded,  I 
proceed  to  state  those  which  have  controlled  us. 

In  January,  1879,  the  City  of  Memphis  in  the 
State  of  Tennessee,  was  financially  in  a  bad 
condition.  She  had  been  for  many  years  a  mu- 
nicipal corporation,  and  was  invested  with  the 
ordinary  powers  of  such  bodies  to  make  con- 
tracts and  incur  obligations  for  municipal  pur- 
poses, and  to  levy  and  collect  taxes  to  meet  her 
expenditures.  Her  authorities  were  also  at  dif- 
ferent times  specially  empowered  by  the  Legis- 
lature of  the  State  to  subscribe  for  stock  in  rail- 
road corporations,  to  aid  in  the  construction  of 
lines  of  railway  leading  to  and  from  the  city, 
and  to  issue  interest  bearing  bonds  for  the 
amount  subscribed;  also  to  issue  bonds  of  like 
character  to  raise  the  means  to  erect  water- 
works, construct  pavements,  and  make  "  any 
public  improvements"  that  might  be  necessary, 
and  to  acquire  property  for  the  public  use  of 
the  city,  indeed,  the  powers  conferred  at  vari- 
ous times  upon  the  authorities, to  undertake  pub- 
lic works  and  engage  in  enterprises  for  the 
benefit  of  the  city,  were  as  large  as  the  supposed 
necessities  of  a  municipality  with  great  expec- 
tations of  future  growth  could  suggest;  and  these 
powers  appear  to  have  been  exercised  with  a 
liberality  proportionate  to  the  expectations. 
Taxes  were  levied  to  meet  the  consequent  ex- 

Cditures  of  the  City  and  the  interest  on  her 
ds,  but  these  were  not  always  enforced  with 
the  readiness  with  which  the  obligations  were 
incurred. 

The  record  shows  that,  for  several  years  pre- 
ceding 1879,  not  more  than  three  fifths  of  the 
annual  taxes  were  collected.  Whether  this  arose 
from  the  viciousness  of  the  system  of  taxation 
adopted,  or  the  inefficiency  of  the  officers  of 
collection,  is  immaterial.  Probably  it  arose 
partly  from  both  causes.  The  natural  result 
followed:  the  revenues  received  became  insuffi- 
cient to  meet  the  just  claims  of  creditors;  obli- 
gations were  not  paid  as  they  matured;  coupons 
for  interest  on  bonds  were  not  provided  for;  the 
City  was  in  default  for  much  of  the  principal 
and  all  of  the  interest  of  her  indebtedness;  she 
See  18  Otto. 


was  insolvent  Suits  were  soon  commenced 
against  her  by  creditors:  some  in  the  Federal 
Courts,  some  in  the  State  Courts;  and  from  the 
Federal  Courts  in  several  cases  a  mandamus 
was  issued  to  the  authorities  of  the  City  to  levy 
a  special  tax  for  the  payment. of  judgment'! 
recovered.  With  taxes  uncollected,  debts  ma- 
turing, and  both  principal  and  interest  unpro 
vided  for;  with  numerous  suits  commenced  and 
more  threatened;  with  credit  gone  and  the 
property  of  her  citizens  already  subjected  to 
burdens  difficult  to  be  borne,  the  City  was  in  a 
condition  out  of  which  she  was  almost  helpless 
to  extricate  herself. 

While  the  City  was  thus  burdened  with  deb u 
and  pursued  by  creditors,  the  State  interfered; 
and  on  the  29th  of  January,  1879,  repealed  the 
charter  of  the  City,  took  the  immediate  control 
and  custody  of  her  public  property,  and  after- 
wards assumed  the  collection  of  the  taxes  levied 
and  their  application  to  the  payment  of  her  in- 
debtedness. 

The  repealing  Act  was  in  terms  general,  and 
applied  to  all  municipal  corporations  in  the 
State  having  thirty-five  thousand  inhabitants 
at  the  date  of  its  passage,  to  be  ascertained  by 
the  Governor,  and  declared  by  bis  proclamation . 
The  City  of  Memphis  bad  that  number  of  in- 
habitants: and  it  was  so  proclaimed  by  the  Gov- 
ernor. The  Act  not  only  repealed  the  charters 
of  all  such  corporations,  with  their  amend- 
ments, but  declared  that  all 'municipal  offices, 
held  under  them,  were  abolished;  that  the  popu- 
lation within  their  territorial  limits  were  re- 
solved back  into  the  body  of  the  State;  that  all 
power  of  taxation  in  any  form  previously  in- 
vested in  their  authorities  was  withdrawn  and 
reserved  to  the  Legislature;  and  that  the  public 
buildmg8,square8,promenades,  wharves,  streets, 
alleys,  parks,  fire-engines,  hose  and  carriages, 
engine-houses,  engineer  instruments,  and  all 
other  property,  real  and  personal,  previously 
used  for  municipal  purposes,  were  transferred 
to  the  custody  and  control  of  the  State,  to  re- 
main public  property,  as  previously  it  always 
had  been. 

On  the  same  day  with  the  passage  of  the  re- 
pealing Act,  the  Legislature  passed  another  Act 
to  establish  taxing  districts  in  the  State,  and  to 

fro  vide  the  means  for  their  local  government, 
t  declared  that  the  several  communities  em- 
braced in  the  territorial  limits  of  the  repealed 
corporations,  and  of  such  other  corporations  as 
might  surrender  their  charters  under  the  Act, 
were  created  taxing  districts  in  order  to  pro- 
vide the  means  of  local  government  for  their 
peace,  safety  and  general  welfare;  that  the  nec- 
essary taxes  for  the  support  Of  the  governments 
thus  established  should  be  imposed  directly  by 
the  General  Assembly,  and  not  otherwise;  that 
in  administering  the  affairs  and  providing  the 
means  of  local  government  the  following  agen- 
cies and  instrumentalities  were  established, 
namely:  a  Board  of  Fire  and  Police  Commission- 
ers; a  committee  on  ordinances  or  local  laws, 
to  be  known  as  the  legislative  council  of  the 
taxing  district;  a  Board  of  Health,  and  a  Board 
of  Public  Works;  and  it  prescribed  in  detail  the 
duties  and  powers  of  these  local  agencies.  The 
Act  prohibited  the  commissioners  from  issuing 
any  bonds,  notes,  scrip  or  other  evidences  of 
indebtedness,  or  from  contracting  for  work,  ma- 
terial, or  services  in  excess  of  the  amount  Is  vied 
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for  them  for  that  year;  and  declared  that  no 
property,  real  or  personal,  held  by  them  for 
public  use  should  ever  be  subject  to  execution, 
attachment  or  seizure  under  any  legal  process, 
for  any  debt  created  by  them;  that  all  taxes 
due,  or  moneys  in  the  hands  of  the  county 
trustee,  or  on  deposit  should  be  exempt  from 
seizure  under  attachment,  execution,  garnish- 
ment or  other  legal  process.  It  also  declared 
that  no  writ  of  mandamus  or  other  process 
should  lie  to  compel  them  or  other  governing 
agencies  to  levy  any  taxes,  and  that  neither  the 
commissioners,  nor  trustee,  nor  the  local  gov- 
ernment, should  be  held  to  pay  or  be  liable  for 
any  debt  created  by  the  extinct  corporations, 
ana  that  none  of  the  taxes  collected  under  the 
Act  should  ever  be  used  for  the  payment  of  an 
of  said  debts.  The  Act  also  declared  that  afl 
the  property  previously  used  by  the  corporations 
for  purposes  of  government  was  transferred  to 
the  custody  and  control  of  the  Board  of  Com- 
missioners of  the  taxing  districts,  to  remain 
public  property  for  the  uses  to  which  it  had 
previously  been  applied,  and  that  all  indebt- 
edness for  taxes  or  otherwise,  whether  in  liti- 
gation or  not,  due  to  the  extinct  municipalities, 
should  vest  in  and  become  the  property  of  the 
State,  to  be  disposed  of  for  the  settlement  of  their 
debts  as  should  thereafter  be  provided  by  law. 

On  the  18th  of  March  following  such  provision 
was  made.  By  an  Act  passed  by  the  Legislature 
■on  that  day,  the  Governor  was  directed  to  ap- 
point an  officer  for  municipal  corporations 
whose  charters  had  been  repealed  under  the 
first  Act  mentioned,  or  might  be  subsequently 
surrendered,  to  be  known  as  a  receiver  and 
back  tax  collector.  It  required  him  to  take 
possession  of  all  books,  papers  and  documents 
pertaining  to  the  assessment  and  collection  of 
taxes,  which  had  been  levied  at  the  time  of  the 
repeal  of  the  charters.  It  ordered  him  to  file  a 
bill  in  the  Chancery  Court  of  the  county  in 
which  the  corporation  was  situated,  in  the 
name  of  the  State,  in  behalf  of  all  creditors 
against  all  its  delinquent  tax  payers,  and  pro- 
vided that  taxes  assessed  prior  to  1875  might  be 
settled  in  the  valid  indebtedness  of  the  extinct 
municipality,  whether  due  or  not,  and  that  the 
receiver  should  receive  evidences  of  such  in- 
debtedness at  certain  designated  rates.  It  also 
prohibited  him  from  coercing  payment  of  a 
greater  sum  than  one  fifth  of  the  taxes  in  ar- 
rears annually,  so  as  to  distribute  the  whole 
through  five  equal  annual  installments,  com- 
mencing from  his  appointment  and  qualifica- 
tion. It  authorized  the  Chancery  Court  to  enforce 
all  liens  upon  property  for  the  payment  of  taxes, 
and  to  order  all  sales  necessary  for  their  collec- 
tion; and  to  settle  and  adjust  all  equities,  pri- 
orities and  liens;  and  to  give  to  the  defendants 
and  creditors  all  the  relief  which  might  be 
given  if  there  were  as  many  separate  suits  as 
there  were  creditors  and  delinquent  tax  payers. 
It  provided  that  the  taxes  as  collected  should  be 
paid  into  the  State  Treasury,  and  be  paid  out  to 
parties  entitled  to  receive  them,  as  adjudged 
by  the  Chancery  Court,  upon  the  warrant  of 
the  receiver,  countersigned  by  the  Chancellor. 
It  required  the  receiver,  in  paying  the  money 
collected  into  the  treasury,  to  distinguish  the 
sources  wry  nee  it  was  derived,  showing  the 
amount  from  each  special  and  general  tax,  so 
that  they  nvght  be  kept  separate,  and  be  paid 
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out  to  creditors  accordingto  the  priority,  lien 
or  equity  determined.  The  Act  was  accom- 
panied with  a  proviso  that  it  should  not  inter- 
fere with  any  vested  rights  entitling  parties  to 
a  speedy  collection.  On  the  passage  of  the 
repealing  Act  there  was  a  large  amount  of  un- 
collected taxes,  which  had  been  levied  upon 
property  in  the  City  of  Memphis,  such  as  taxes 
to  pay  certain  specified  creditors  under  writs  of 
mandamus,  a  special  tax  to  pay  interest  upon 
bonds,  a  special  sinking  fund  tax,  a  school  tax, 
a  wharfage  tax,  a  tax  upon  merchants  to  pay 
police  and  firemen,  a  tax  to  pay  interest  upon 
bonds  issued  to  certain  railroads,  and  a  tax 
for  general  purposes  of  government.  Under 
the  provisions  of  the  Act  of  March  18th,  the 
defendant,  Minor  Meriwether,  was  appointed  by 
the  Governor  Receiver  and  Back  Tax  Collector 
of  that  city.  He  accepted  the  appointment, 
and  proceeded  at  once  to  the  performance  of 
his  duties. 

The  day  previous  to  the  passage  of  the  Act 
repealing  the  charter  of  Memphis,  and  probably 
in  anticipation  of  the  contemplated  legislation 
of  the  State,  Robert  Garrett  ana  others,  creditors 
of  the  corporation,  filed  a  bill  against  the  city, 
alleging  in  substance  that  the  city  owed  them 
over  one  hundred  thousand  dollars,  upon  much 
of  which  they  had  recovered  judgments  and  ob- 
tained writs  of  mandamus  to  compel  the  levy 
of  taxes  for  their  payment;  that  various  writs  of 
mandamus  had  been  issued  against  the  city  for 
over  eight  hundred  and  fifty  thousand  dollars; 
that  through  the  malfeasance  and  incompetency 
of  its  officials  only  about  three  fifths  of  the  taxes 
imposed  had  been  collected,  and  that  this  prac- 
tice had  run  through  a  series  of  years,  resulting 
in  delinquent  taxes  of  about  two  and  a  half 
millions  of  dollars;  that  the  taxes  levied,  pur- 
suant to  the  writs  of  mandamus  issued,  consti- 
tuted a  trust  fund  which  could  only  be  used  for 
the  payment  of  the  judgments;  that  the  city  was 
a  trustee  for  the  same  and  [had]  been  requested 
to  press  the  collection  but  had  neglected  to  do 
so,  and  that  this  neglect  was  a  fraud  on  the 
complainants  relievable  in  a  court  of  equity. 

It  also  set  up  that  the  Legislature,  by  an  Act 
of  the  19th  of  March,  1877,  had  authorized  the 
Chancery  Court  of  the  State  to  appoint  a  re- 
ceiver to  take  charge  of  the  affairs  of  the  city, 
upon  application  of  creditors  owning  demnnus 
against  her  exceeding  $100,000,  when  it  was 
made  to  appear  that  writs  of  mandamus  had 
been  issued  against  her  to  enforce  debts  against 
the  city  amounting  to  over  $850,000.  And 
averring  that  the  court  had  jurisdiction,  both 
upon  general  principles  of  jurisprudence  and 
by  authority  of  that  Act,  the  bill  prayed  the 
appointment  of  a  receiver  to  take  charge  of  tho 
assets  of  the  city,  including  its  tax-books  and 
bills  for  unpaid  taxes,  and  to  collect  the  taxes 
levied, for  the  purpose  of  paying  the  judgments. 

After  the  repealing  Act  was  passed,  the  com- 
plainants filed  a  supplementary  bill  setting  up 
the  passage  of  the  Act,  alleging  its  invalidity, 
and  repeating  its  prayer  for  the  appointment  ot 
a  receiver. 

Subsequently  several  other  parties  instituted 
like  suits  against  the  city.  All  the  suits  were, 
in  February,  1879  consolidated  into  one  with- 
out objection, and  by  amendment  to  it,  in  April, 
following,  Meriwether,  the  Receiver  appointed 
by  the  Governor, was  made  a  defendant,  as  also 
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sundry  parties  upon  whose  property  taxes  had 
[508]  been  levied.  With  the  consolidation  a  receiver 
of  the  assets  and  property  of  the  City  was  ap- 
pointed to  hold  and  dispose  of  the  same  under 
the  direction  of  the  court;  and  he  immediately 
qualified,  and  proceeded  to  take  possession,  so 
far  as  practicable,  of  the  property  and  assets, 
and  to  exercise  the  powers  with  which  he  was 
invested. 

To  the  bill  as  consolidated  and  amended  a  de- 
murrer was  interposed  by  the  defendants,  upon 
which  several  questions  arose,  on  which  the 
Judges  of  the  Circuit  Court  were  divided  in 
opinion.  The  prevailing  opinion  of  the  presid- 
ing Judge  being  against  the  demurrer,  it  was 
overruled,  and  the  defendants  electing  to  stand 
upon  it,  judgment  final  was  rendered  in  favor 
of  the  complainants,  from  which  the  defend- 
ants have  appealed  to  this  court. 

The  Receiver  appointed  by  the  court  was  in- 
vested with  larger  powers  than  probably  any 
officer  of  a  court  was  ever  before  intrusted  with. 
He  was  required  to  demand,  receive  and  take 
possession  of  all  the  assets  and  property  of  the 
City  of  Memphis,  including  real  and  personal 
property,  and  debts  due  to  it  and  taxes  which 
had  been  previously  levied,  except  the  taxes  ap- 
pearing on  the  tax-books  for  the  year  1878,  for 
which  special  provision  was  made;  and  except, 
also,  the  public  highways  of  the  city,  the  pub- 
lic squares,  the  public  landings  and  wharves, 
the  hospital  and  certain  property  used  in  con- 
nection with  it,  and  property  of  the  fire,  engi- 
neer, and  police  departments, and  the  taxes  levied 
for  the  support  of  the  public  schools,  which  ex- 
cepted articles  he  was  not  to  take  possession  of 
or  interfere  with  until  the  further  order  of  the 
court.  It  does  not  appear  that  the  court  enter- 
tained any  doubt  that  it  could  at  some  future 
time  place  all  this  public  property  in  the  hands 
of  ita  receiver,  as  ita  subsequent  decree  shows. 
The  Receiver  was  also  required  to  take  posses- 
sion of  all  the  tax  books  of  the  city  on  which 
unpaid  taxes  were  charged,  except  the  tax 
books  for  the  year  1878;  and  also  all  the  safes, 
books,  papers,  desks,  office  furniture,  and  other 
property  belonging  to  the  offices  of  mayor, comp- 
troller, register,  treasurer,  tax  collector,inspect- 
or.and  city  attorney,  necessary  to  the  discharge 
of  his  dudes  as  receiver,  and  of  the  buildings 
in  which  the  General  Council  of  the  city  had 
previously  assembled,  and  the  property  in,  and 
belonging  to  such  buildings  not  previously 
excepted,  and  keep  them  subject  to  the  order 
of  the  court;  and  parties  having  possession  or 
control  of  such  property  or  any  part  of  it,  were 
[5091  required  to  surrender  the  same  to  him  on  de- 
mand. 

By  the  order  appointing  the  receiver,  the 
trustee  of  Shelby  County, within  which  the  City 
of  Memphis  is  situated,  was  required  to  pay 
over  to  him  all  the  moneys  he  had  on  hand  col- 
lected for  taxes  levied  by  the  city  for  the  year 
1878,  except  such  as  were  levied  for  the  sup- 
port of  public  schools.  The  former  treasurer  of 
the  city  was  also  required,  with  the  like  ex- 
ception, to  turn  over  to  the  Receiver,  on  de- 
mand, all  the  money  in  his  hands  or  on  deposit 
in  the  German  National  Bank,  received  for  the 
city.  The  mayor  of  the  city  was  also  to  pay 
over  to  him  any  money,  and  deliver  to  him  any 
property,  belonging  to  the  city,  and  the  papers 
and  vouchers  necessary  for  the  discharge  of  the 
See  12  Otto. 


Receiver's  duties;  and  the  clerk  of  the  county 
of  Shelby  was  also  to  pay  over  any  moneys  re- 
ceived by  him  on  account  of  the  redemption  of 
property  sold  for  taxes  due  the  city.  The  re- 
ceiver was  also  required  to  lease  the  property 
of  which  he  might  have  possession  from  month 
to  month,  and  to  collect  the  rents  and  hold  the 
same  subject  to  the  order  of  the  court;  and,  if 
he  found  it  necessary,  hewas  authorized  to  bring 
actions  at  law  or  suits  in  equity  against  par- 
ties indebted  to  the  city ,  or  for  any  tax  or  taxes 
appearing  on  the  tax  books,  and  to  enforce  any 
specific  hens  on  the  property,  real  or  personal, 
for  the  payment  of  such  taxes;  and  to  employ 
as  many  clerks  and  assistants  as  he  might  deem 
necessary;  to  make  use  of  the  buildings  and  of- 
fices in  the  city  hall,  and  of  such  safes,  desks, 
tables,  chairs  and  other  furniture  and  property 
of  the  city  [as]  he  might  need;  to  buy  ana  pay 
for  necessary  books,  stationary,  fuel  and  lights, 
and  whatever  else  might  be  necessary  to.  fit  his 
office  or  offices  for  use  to  enable  him  "to  dis- 
charge his  duties;  to  insure  any  property,  real 
or  personal,  which  might  come  into  his  hands, 
when  he  thought  it  prudent  to  do  so;  to  employ 
one  or  more  attorneys,  if  necessary,  to  conduct 
the  prosecution  or  defense  of  suits  that  he 
might  find  necessary  to  bring  or  defend  under 
the  authority  conferred  by  him.  Other  powers 
were  also  vested  in  the  Receiver,  but  what  has 
already  been  said  is  enough  to  show  the  extraor- 
dinary character  of  those  conferred  and  of  the 
duties  imposed  upon  him.  He  was,  in  fact,  in- 
vested with  the  administration  of  the  financial 
affairs  of  the  city,  so  far  as  might  be  necessary 
for  the  collection  of  taxes  ana  debts  and  dis- 
posing of  the  property  of  the  city  to  pay  the 
claims  of  creditors.  Executive  and  adminis- 
trative functions  were  invested  in  him  which, 
it  has  not  been  supposed,  could  adequately  be 
performed  by  the  same  person  in  any  govern- 
ment of  a  city  properly  conducted. 

The  decree  adjudged  that  the  complainants 
in  the  several  suits,  and  other  creditors  who 
had  made  themselves  parties  by  leave  of  the 
court,  or  who  might  thereafter  make  themselves 
parties,  should  recover  from  the  city  the  several 
debts  due  them  respectively,  the  amounts  to 
be  thereafter  fixed  by  tho  court,  and  that  all 
the  assets  and  property  of  the  citv,  "  of  every 
description,"  or  so  much  thereof  as  might  be 
necessary  for  that  purpose,  including  taxes  pre- 
viously assessed  and  remaining  unpaid  and  due 
the  city,  should  be  applied  to  the  payment  of 
their  debts.  The  decree  also  adjudged  that  the 
Receiver  should  retain  possession  of  all  the  as- 
sets and  property,  books,  papers  and  writings 
previously  placed  in  his  hands  to  be  disposed 
of  as  the  court  might  order  in  the  progress  of 
the  suit,  and  that  he  proceed  to  collect  the 
assets  and  property  in  the  manner  directed  by 

firevious  orders  for  the  payment  of  the  debts, 
t  also  enjoined  the  defendant,  Minor  Meri- 
wether, the  Receiver  and  Back  Tax  Collector 
appointed  by  the  Governor  of  the  State,  from 
taking  possession  of,  collecting  or  attempting 
to  collect,  suing  for  or  in  any  way  interfering 
with  the  assets  and  property,  books,  papers 
and  writings  in  the  possession  of  the  receiver 
of  the  court.  And  the  decree  further  adjudged 
that  all  the  property  within  the  limits  of  the 
territory  of  the  City  of  Memphis  was  liable  and 
might  be  subjected  to  the  ppvment  of  all  the 
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debts  of  the  city,  and  that  such  liability  would 
be  enforced  thereafter,  from  time  to  time,  in 
such  manner  as  the  court  might  direct 

This  decree  is  manifestly  erroneous  in  its 
main  provisions.  It  proceeds  upon  the  theory 
that  the  property  of  every  description  held  by 
the  municipality  at  the  time  of  its  extinction, 
whether  held  in  its  own  right  or  for  public  uses, 
including  also  in  that  designation  its  uncollected 
taxes,  were  chargeable  with  the  payment  of  its 
debts,  and  constituted  a  trust  fund,  of  which 
[511]  the  circuit  court  would  take  possession  and 
enforce  the  trust;  and  that  the  private  property 
of  the  inhabitants  of  the  city  was  also  liable, 
and  could  be  subjected  by  the  circuit  court  to 
the  payment  of  its  debts.  In  both  particulars 
the  theory  is  radically  wrong. 

The  right  of  the  State  to  repeal  the  charter 
of  Memphis  cannot  be  questioned.  Municipal 
corporations  are  mere  instrumentalities  of  the 
State  for  the  more  convenient  administration 
of  local  government.  Their  powers  are  such 
as  the  Legislature  may  confer,  and  these  may 
be  enlarged,  abridged  or  entirely  withdrawn  at 
its  pleasure.  This  is  common  learning,  found 
in  all  adjudications  on  the  subject  of  municipal 
bodies  and  repeated  by  text  writers.  There  is 
no  contract  between  the  State  and  the  public 
that  the  charter  of  a  city  shall  not  be  at  all  times 
subject  to  legislative  control.  All  persons  who 
deal  with  such  bodies  are  conclusively  pre- 
sumed to  act  upon  knowledge  of  the  power  of 
the  Legislature  There  is  no  such  thing  as  a 
vested  right  hela  by  any  individual  in  the  grant 
of  legislative  power  to  them.  U.  S.  v.  B.  li. Co., 
17  Wall.,  822  [84  U.  S.,  XXI.,  597];  Comra.  v. 
Lucos.ddV.  S.,108[XXIII.,822];i%fev.  Mor- 
ris, 18  Wend.,  825;  Philadelphia  v.  Fox,  64  Pa. 
169;  Montpelier  v.  E.  Montpdier,  29  Vt.,  12; 
Ang.  &  A.,  Corp.,  10th  ed.,  sec.  81;  Dill.  Mun. 
Corp.,  sec.  80;  Cooley,  Const.  Lim.,  192,  193. 
By  the  repeal,  the  legislative  powers  previously 
possessed  by  the  Corporation  of  Memphis  re- 
verted to  the  State.  A  portion  of  them  the 
State  immediately  vested  in  the  new  govern- 
ment of  the  taxing  district,  with  many  restric- 
tions on  the  creation  of  indebtedness.  A  por- 
tion of  them  the  State  retained;  it  reserved  to 
the  Legislature  all  power  of  taxation.  It  thus 
provided  against  future  claims  from  the  im- 
providence or  recklessness  of  the  new  govern- 
ment. The  power  of  the  State  to  make  this 
change  of  local  government  is  incontrovertible. 
Its  subsequent  provision  for  the  collection  of 
the  taxes  of  the  corporation  levied  before  the 
repeal  of  its  charter,  and  the  appropriation  of 
the  proceeds  to  the  payment  of  its  debts,  remove 
from  the  measure  any  imputation  that  it  was 
designed  to  enable  the  city  to  escape  from  its 
just  liabilities. 
But  while  the  charter  of  a  municipal  corpo- 
l51*l  ration  may  be  repealed  at  the  pleasure  of  the 
Legislature,  where  there  is  no  inhibition  to  its 
action  in  the  Constitution  of  the  State,  the  law- 
ful contracts  of  the  corporation,  made  whilst  it 
was  in  existence,  may  be  subsequently  enforced 
against  property  hela  by  it,  in  its  own  right,  as 
hereafter  described,  at  the  time  of  the  repeal. 
In  this  respect  its  position  is  not  materially  dif- 
ferent from  that  of  a  private  individual,  whose 
property  must,  upon  his  decease,  go  to  the  sat- 
isfaction of  his  debts  before  those  who  succeed 
to  his  rights  can  share  in  its  distribution.  The 
204 


language  used  by  us  in  the  case  of  BrougJtton  v. 
Penaacola  on  this  subject  is  quoted  by  counsel, 
under  the  impression  that  it  tends  to  sustain 
the  position  of  the  complainants.  We  there 
said: 

"  The  ancient  doctrine  that,  upon  the  repeal 
of  a  private  corporation,  its  debts  were  extin- 
guished, and  its  real  property  reverted  to  its 
grantors,  and  its  personal  property  vested  in 
the  State,  has  been  so  far  modified  by  modern 
adjudications  that  a  court  of  equity  will  now 
lay  hold  of  the  property  of  a  dissolved  corpo- 
ration, and  administer  it  for  the  benefit  of  its 
creditors  and  stockholders.  The  obligation  of 
contracts,  made  whilst  the  corporation  was  in 
existence,  survives  its  dissolution,  and  the  con- 
tracts may  be  enforced  by  a  court  of  equity,  so 
far  as  to  subject,  for  their  satisfaction,  any  prop- 
erty possessed  by  the  corporation  at  the  time. 
In  the  view  of  equity,  its  property  constitutes  a 
trust  fund,  pledged  to  the  payment  of  the  debts 
of  creditors  and  stockholders;  and  if  a  munici- 
pal corporation,  upon  the  surrender  or  extinc- 
tion in  other  ways  of  its  charter,  is  possessed  of 
any  property,  a  court  of  equity  will  equally  take 
possession  of  it  for  the  benefit  of  the  creditors 
of  the  corporation."  93  U.  8.,  268  [XXIII., 
897J 

We  approve  of  the  doctrine  stated  in  this  cita- 
tion. It  expresses  what  we  believe  to  be  sound 
law.  It  means  that  whatever  property  a  munici- 
pal corporation  holds  subject  to  the  payment  of 
its  debts, will,  after  its  dissolution,  be  so  admin- 
istered and  applied  by  a  court  of  equity.  It 
does  not  undertake  to  determine  what  is  to  be 
deemed  the  property  of  a  municipal  corpora- 
tion, which,  after  the  extinction  of  its  charter, 
is  thus  applicable.  In  the  case  from  which  it 
is  taken,  the  bill  alleged  that  the  City  of  Pensa- 
cola,  upon  the  surrender  of  its  charter,  did  not 
possess  any  property  and,  of  course,  the  ques- 
tion here  raised  could  not  have  been  before  the 
court.  The  question  there  was  as  to  the  contin- 
uation of  the  city's  liability  under  a  new  organ- 
ization. 

What,  then,  is  the  property  of  a  municipal 
corporation,  which,  upon  its  devolution,  a  court 
of  equity  will  lay  hold  of  and  apply  to  the  pay- 
ment of  its  debts?  We  answer,  first,  that  it  is 
not  property  held  by  the  corporation  in  trust  for 
a  private  charity,  for  in  such  property  the  cor- 
poration possesses  no  interest  for  its  own  uses; 
and,  secondly,  that  it  is  not  property  held  in 
trust  for  the  public,  for  of  such  property  the  cor- 
poration is  the  mere  agent  of  the  State.  In  its 
streets,  wharves,  cemeteries,  hospitals,  court- 
houses, and  other  public  buildings,  the  corpora- 
tion has  no  proprietary  rights  distinct  from  the 
trust  for  the  public.  It  holds  them  for  public 
use,  and  to  no  other  use  can  they  be  appropri- 
ated without  special  legislative  sanction.  It 
would  be  a  perversion  of  that  trust  to  apply  them 
to  other  uses.  The  courts  can  have  nothing  to 
do  with  them,  unless  appealed  to  on  behalf  of 
the  public  to  prevent  their  diversion  from  the 
public  use.  The  dissolution  of  the  charter  does 
not  devest  the  trust  so  as  to  subject  property  of 
this  kind  to  a  liability  from  which  it  was  previ- 
ously exempt.  Upon  the  dissolution,  the  prop- 
erty passes  under  the  immediate  control  of  th» 
State,  the  agency  of  the  corporation  then  ceas- 
ing. 2  Dillon,  Mun.  Corp.,  sees.  445  and  446; 
Schaffer  v.  CadwaUader,  86  Pa.,  126;  Davenport 
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y.  Jim.  Go.  ,  17  Iowa,  276;  Askins  v.  Com. ,  1  Duv. , 
275;  President,  etc.,  v.  Indianapolis,  12  Ind.  ,620. 

In  the  third  place,  we  say  that  taxes  previous- 
ly levied,  but  not  collected  on  the  dissolution  of 
the  corporation,  do  not  constitute  its  property; 
and  in  the  absence  of  statutory  authority  they 
cannot  be  subsequently  collected  by  a  court  of 
equity  through  officers  of  its  own  appointment, 
and  applied  to  the  payment  of  the  creditors  of 
the  corporation.  Taxes  are  not  debts.  It  was 
so  held  by  this  court  in  the  case  of  Lane  Co.  v. 
Oregon,  reported  in  7th  Wallace,  71  [74  U.  8., 
XIX. ,  101  J.  Debts  are  obligation  for  the  pay- 
ment of  money  founded  upon  contract,  express 
or  implied.  Taxes  are  imposts  levied  for  the 
support  of  the  government,  or  for  some  special 
purpose  authorized  by  it.  The  consent  of  the 
tax  payer  is  not  necessary  to  their  enforcement. 
They  operate  in  invitum.  Nor  is  their  nature 
affected  by  the  fact  that  in  some  States,  and  we 
believe  in  Tennessee,  an  action  of  debt  may  be 
instituted  for  their  recovery.  The  form  of  pro- 
cedure cannot  change  their  character.  Augusta 
v.  North,  57  Me.,  892;  Camden  v.  Allen, 2  Dutch., 
898;  Perry  v.  Washburn,  20  CaL,  818.  Nor  are 
they  different  when  levied  under  writs  of  man- 
damus for  the  payment  of  judgments,  and  when 
levied  for  the  same  purpose  by  statute.  The 
levy  in  the  one  case  is  as  much  by  legislative  au- 
thority as  in  the  other.  The  writs  of  mandamus 
only  require  the  officers  of  assessment  and  col- 
lection to  obey  existing  law.  In  neither  case 
are  the  taxes  hens  upon  property  unless  made  so 
by  statute.  Philadelphia  v.  Qreble,  88 Pa.,  889; 
Botoett  v.  Philadelphia,  88  Pa.,  471:  2  Dillon, 
Mun.  Corp.,  sec.  659.  Levied  only  by  author- 
ity of  the  Legislature,  they  can  be  altered,  post- 
poned or  released  at  its  pleasure.  A  repeal  of 
the  law,  under  which  a  tax  is  levied,  at  any  time 
before  the  tax  is  collected,  generally  puts  an  end 
to  the  tax,  unless  provision  for  its  continuance 
is  made  in  the  repealing  Act,  though  the  tax 
may  be  revived  and  enforced  by  subsequent  leg- 
islation. We  say  generally,  for  there  are  some 
exceptions,  where  the  tax  provided  is  so  con- 
nected with  a  contract,  as  the  inducement  for 
its  execution,  that  the  courts  will  hold  the  repeal 
of  the  law  to  be  invalid  as  impairing  the  obliga- 
tion of  the  contract.  It  is  not  of  such  taxes,  con- 
stituting the  consideration  of  contracts,  that  we 
axe  speaking,  but  of  ordinary  taxes  authorized 
for  the  support  of  government,  or  to  meet  some 
special  expenditure;  and  these,  until  collected — 
being  mere  imposts  of  the  government,  created 
and  continuing  only  by  the  will  of  the  Legisla- 
ture— have  none  of  the  elements  of  property 
which  can  be  seized  like  debts  by  attachment  or 
other  judicial  process  and  subjected  to  the  pay- 
ment of  creditors  of  the  dissolved  corporation. 
They  are  in  no  proper  sense  of  the  term  assets 
of  the  corporation.  They  are  only  the  means 
provided  for  obtaining  funds  to  support  its  gov- 
ernment and  pay  its  debts,  and  disappear  as 
such  means  with  the  revocation  of  the  charter, 
except  as  the  Legislature  may  otherwise  pro- 
vide. When  they  are  collected,  the  moneys  in 
the  hands  of  the  collecting  officer  may  be  con- 
trolled by  the  process  of  the  courts,  and  applied 
by  their  direction  to  the  uses  for  which  the  taxes 
were  levied;  but  until  then  there  is  nothing  in 
existence  but  a  law  of  the  State  imposing  cer- 
tain charges  upon  persons  or  property,  which 
the  Legislature  may  change,  postpone  or  release,  i 
See  12  Otto. 


at  any  time  before  they  are  enforced.  So  long 
as  the  law  authorizing  the  tax  continues  in  force, 
the  courts  may,  by  mandamus,  compel  the  offi- 
cers empowered  to  levy  it  or  charged  with  its 
collection,  if  unmindful  and  neglectful  in  the 
matter,  to  proceed  and  perform  their  duty;  but 
when  the  law  is  gone  and  the  office  of  the  col- 
lector abolished,  there  is  nothing  upon  which 
the  courts  can  act.  The  courts  cannot  continue 
in  force  the  taxes  levied,  nor  levy  new  taxes  for 
the  payment  of  the  debts  of  the  corporation. 
The  levying  of  taxes  is  not  a  judicial  act  It 
has  no  elements  of  one.  It  is  a  high  act  of  sov- 
ereignty, to  be  performed  only  by  the  Legisla- 
ture upon  considerations  of  policy,  necessity  and 
the  public  welfare.  In  tire  distribution  of  the 
powers  of  government  in  this  country  into  three 
departments,  the  power  of  taxation  falls  to  the 
legislative.  It  belongs  to  that  department  to  de- 
termine what  measures  shall  be  taken  for  the 
public  welfare,  and  to  provide  the  revenues  for 
the  support  and  due  administration  of  the  gov- 
ernment throughout  the  State  and  in  all  its  sub- 
divisions. Having  the  sole  power  to  authorize 
the  tax,  it  must  equally  possess  the  sole  power 
to  prescribe  the  means  by  which  the  tax  shall 
be  collected.and  to  designate  the  officers  through 
whom  its  will  shall  be  enforced. 

It  is  the  province  of  the  courts  to  decide  causes 
between  parties  and,  in  so  doing,  to  construe 
the  Constitution  and  the  Statutes  of  the  United 
States,  and  of  the  several  States,  and  to  declare 
the  law  and,  when  their  Judgments  are  rendered, 
to  enforce  them  by  such  remedies  as  legislation 
has  prescribed,  or  as  are  allowed  by  the  estab- 
lished practice.  When  they  go  beyond  this,  they 
go  outside  of  their  legitimate  domain,  and  en- 
croach upon  the  other  departments  of  the  gov- 
ernment; and  all  will  admit  that  a  strict  confine- 
ment of  each  department  within  its  own  proper 
sphere  was  designed  by  the  founders  of  our  gov- 
ernment, and  is  essential  to  its  successful  ad- 
ministration. 

This  doctrine  is  not  new  in  this  court  It  r-1B1 
has  been  repeatedly  asserted,  after  the  most  '  ' 
mature  consideration.  It  was  asserted  in  Rees 
v.  Water  town.  There  the  plaintiff,  being  the 
owner  of  certain  bonds  issued  by  the  City  of 
Watertown,  in  Wisconsin,  to  a  railroad  com- 
pany, brought  suit  upon  them  in  the  Circuit 
Court  of  the  United  States  and  recovered  two 
judgments  amounting  to  about  $10,000.  Upon 
these  judgments  he  issued  executions,  which 
were  returned,  unsatisfied.  He  then  applied  to 
the  circuit  court  and  obtained  a  writ  of  manda- 
mus upon  the  authorities  of  Watertown  to  levy 
and  collect  a  tax  upon  the  taxable  property  of 
the  city  to  pay  the  judgments;  but  before  the 
writs  could  be  served  a  majority  of  the  mem- 
bers of  the  council  resigned  their  offices.  Sub- 
sequent writs  of  mandamus  obtained  by  him 
proved  ineffectual  for  similar  resignations.  He 
then  filed  a  bill  alleging  that  the  corporate  au- 
thorities were  trustees  for  the  benefit  of  the 
creditors  of  the  city;  that  the  property  of  the 
citizens  was  a  trust  fund  for  the  payment  of  its 
debts,  and  that  it  was  the  duty  of  the  court  to 
lay  hold  of  such  property  and  cause  it  to  be  ap- 
plied; and  he  prayed  that  the  court  would  sub- 
ject the  taxable  property  of  the  city  to  the  pay- 
ment of  the  judgments.  To  this  bill  the  city 
made  answer;  and  on  the  argument  of  the  case, 
among  other  points,  the  question  arose  whether 
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it  was  competent  for  the  court,  on  the  failure 
of  the  officers  of  the  city  to  levy  the  tax  as  re- 
quired by  law,  to  appoint  the  marshal  of  the 
court  to  levy  and  collect  the  tax  to  pay  the  judg- 
ments. Upon  this  question,  the  Judges  being 
divided,  the  point  was  certified  to  this  court. 
In  disposing  of  it  we  said:  ' '  We  are  of  the  opin- 
ion that  this  court  has  not  the  power  to  direct  a 
tax  to  be  levied  for  the  payment  of  these  judg- 
ments. This  power  to  impose  burdens  and  raise 
money  is  the  highest  attribute  of  sovereignty, 
and  is  exercised,  first,  to  raise  money  for  public 
purposes  only;  and,  second,  by  the  power  of 
legislative  authority  only.  It  is  a  power  that 
has  not  been  extended  to  the  judiciary.  Espe- 
cially is  it  beyond  the  power  of  the  federal  judi- 
ciary to  assume  the  place  of  a  State  in  the  exer- 
[517]  else  of  this  authority  at  once  so  delicate  and  so 
important."  19WalL,116[86U.S.,XXII.,74]. 

In  the  case  of  Heine  v.  Levee  Comrs.,\he  ques- 
tion again  arose  whether  it  was  competent  for 
the  Circuit  Court  of  the  United  States  to  direct 
its  officers  to  levy  and  collect  a  tax  to  pay  the 
claims  of  the  plaintiffs,  who  were  holders  of 
bonds  issued  by  the  commissioners;  and  the  an- 
swer was  equally  emphatic  both  in  the  Circuit 
Court  and  in  this  court. 

In  the  Circuit  Court,  over  which  Mr.  Justice 
Bradley  then  presided,  the  possession  of  the 
power  of  taxation  had  been  denied.  '  'The  judi- 
cial department,"  said  the  Justice,  "has  no  power 
over  the  subject.  If  the  officers  who  are  charged 
with  the  duty  of  laying  or  collecting  taxes  re- 
fuse to  perform  their  functions,  the  court,  in  a 
clear  case  of  failure,  and  at  the  instance  of  a 
party  directly  interested,  can,  by  the  preroga- 
tive writ  of  mandamus,  compel  them  to  perform 
acts  which  are  ministerial,  as  distinguished  from 
those  which  are  judicial  or  discretionary.  This 
is  all  that  the  judicial  department  can  do  on  the 
subject,  unless  the  Legislature  has  expressly  con- 
ferred upon  it  further  powers."  1  Woods,  247. 

And  when  the  case  came  before  this  court, we 
here  said,  Mr.  Justice  Miller  delivering  the  opin- 
ion: "  The  power  we  are  here  asked  to  exercise 
is  the  very  delicate  one  of  taxation.  This  power 
belongs,  in  this  country,  to  the  legislative  sover- 
eignty, state  or  national.  In  the  case  before 
us  the  national  sovereignty  has  nothing  to  do 
with  it.  The  power  must  be  derived  from  the 
Legislature  of  the  State.  So  far  as  the  present 
case  is  concerned,  the  State  has  delegated  the 
power  to  the  levee  commissioners.  If  that  body 
has  ceased  to  exist,  the  remedy  is  in  the  Legis- 
lature, either  to  assess  the  tax  by  special  statute, 
or  to  vest  the  power  in  some  other  tribunal.  It 
certainly  is  not  vested,  as  in  the  exercise  of  an 
original  jurisdiction,  in  any  Federal  Court.  It 
is  ureasonable  to  suppose  that  the  Legislature 
would  ever  select  a  Federal  Court  for  that  pur- 
pose. It  is  not  only  not  one  of  the  inherent 
powers  of  the  court  to  levy  and  collect  taxes, 
but  it  is  an  invasion  by  the  iudiciary  of  the  Fed- 
eral Government  of  the  legislative  functions  of 
the  State  Government.  It  is  a  most  extraordi- 
nary request,  and  a  compliance  with  it  would 
involve  consequences  no  less  out  of  the  way  of 
judicial  procedure,  the  end  of  which  no  wisdom 
can  foresee."  Heine  v.  Levee  Oomrs.,  19  Wall., 
655T86  U.  8.,  XXII.,  228]. 

These  authorities,  and  many  others  to  the 
[518]  game  purport  might  be  cited,  are  sufficient  to 
support  what  we  have  said,  that  the  power  to 
206 


levy  taxes  is  one  which  belongs  exclusively  to 
the  legislative  department,  and  from  that  it 
necessarily  follows  that  the  regulation  and  con- 
trol of  all  the  agencies  by  which  taxes  *re  col- 
lected must  belong  to  it. 

When  creditors  are  unable  to  obtain  payment 
of  their  judgments  against  municipal  bodies  by 
execution,  they  can  proceed  by  mandamus 
against  the  municipal  authorities  to  compel  them 
to  levy  the  necessary  tax  for  that  purpose,  if 
such  authorities  are  clothed  by  the  Legislature 
with  the  taxing  power,  and  such  tax, when  col- 
lected, cannot  be  diverted  to  other  uses;  but  if 
those  authorities  possess  no  such  power,  or  their 
offices  have  been  abolished  and  the  power  with- 
drawn, the  remedy  of  the  creditors  is  by  an  ap- 
peal to  the  Legislature,  which  alone  can  give 
them  relief.  No  Federal  Court,  either  on  its 
law  or  equity  side,  has  any  inherent  jurisdiction 
to  lay  a  tax  for  any  purpose,  or  to  enforce  a  tax 
already  levied,  except  through  the  agencies  pro- 
vided by  law.  However  urgent  the  appeal  of 
creditors  and  the  apparent  hopelessness  of  theii 
position  without  the  aid  of  the  Federal  Court, 
it  cannot  seize  the  power  which  belongs  to  the 
Legislative  Department  of  the  State  and  wield 
it  in  their  behalf. 

To  return  to  the  question  propounded:  what 
is  the  property  of  a  municipal  corporation  which, 
on  its  dissolution,  the  courts  can  reach  and  ap- 
ply to  the  payment  of  its  debts? 

We  answer:  it  is  the  private  property  of  the 
corporation,  that  is,  such  as  it  held  in  its  own 
right  for  profit  or  as  a  source  of  revenue,  not 
charged  with  any  public  trust  or  use,  and  funds 
in  its  possession  unappropriated  to  any  specific 
purpose.  In  this  respect  the  position  of  the  ex- 
tinct corporation  is  not  dissimilar  to  that  of  a 
deceased  individual;  it  is  only  such  property  as 
is  possessed,  freed  from  any  trust,  general  or 
special,  which  can  go  in  liquidation  of  debts. 

The  decree  of  the  Circuit  Court,  proceeding 
upon  a  different  theory  of  its  control  over  the 
uncollected  taxes  of  the  repealed  corporation, 
and  of  the  property  which  could  be  applied  to 
the  payment  of  its  debts,  cannot  be  maintained. 

On  another  ground,  also",  the  decree  is  equally 
untenable.  It  adjudges  that  "All  the  property 
within  the  limits  of  the  territory  of  the  City  of 
Memphis  is  liable,  and  may  be  subjected  to  the 
payment  of  all  the  debts"  for  which  the  suit; 
are  brought,  and  that  "  such  liability  shall  be 
enforced  thereafter,  from  time  to  time,  in  such 
manner  "  as  the  court  may  direct. 

In  no  State  of  the  Union,  outside  of  New  En- 
gland, does  the  doctrine  obtain  that  the  private 
property  of  individuals  within  the  limits  of  a 
municipal  corporation  can  be  reached  by  its 
creditors,  and  subjected  to  the  payment  of  their 
demands.  In  Massachusetts  ana  Connecticut, 
and  perhaps  in  other  States  in  New  England, 
the  individual  liability  of  the  inhabitants  of 
towns,  parishes  and  cities,  for  the  debts  of  the 
latter,  is  maintained,  and  executions  upon  judg- 
ments issued  against  them  can  be  enforced 
against  the  private  property  of  the  inhabitants. 
But  this  doctrine  is  admitted  by  the  courts  of 
those  States  to  be  peculiar  to  their  jurisprudence, 
and  an  exception  to  the  rule  elsewhere  prevail- 
ing. Elsewhere  the  private  property  of  the  inhab- 
itants of  a  municipal  body  cannot  be  subjected 
to  the  payment  of  its  debts,  except  by  way  of 
taxation;  but  taxes,  as  we  have  already  said, 
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can  only  be  levied  by  legislative  authority.  The 
power  of  taxation  is  not  one  of  the  functions  of 
the  judiciary ;  and  whatever  authority  the  States 
may,  under  their  constitutions,  confer  upon 
special  tribunals  of  their  own.the  Federal  Courts 
cannot  by  reason  of  it  take  any  additional  pow- 
ers which  are  not  judicial. 

In  Bees  v.  Watertown,  from  which  we  have  al- 
ready quoted,  the  power  asserted  by  the  decree 
was  claimed  by  counsel,  but  was  rejected  by  the 
court.  "Assume,"  said  the  court,  "that  the 
plaintiff  is  entitled  to  the  payment  of  his  judg- 
ment, and  that  the  defendant  neglects  its  duty 
in  refusing  to  raise  the  amount  by  taxation,  it 
does  not  follow  that  this  court  may  order  the 
amount  to  be  made  from  the  private  estate  of 
one  of  its  citizens.  This  summary  proceeding 
would  involve  a  violation  of  the  rights  of  the 
latter.  He  has  never  been  heard  in  court.  He 
has  had  no  opportunity  to  establish  a  defense  to 
the  debt  itself,  or,  if  the  judgment  is  valid,  to 
show  that  his  property  is  not  liable  to  its  pay- 
ment. It  is  well  settled  that  legislative  exemp- 
tions from  taxation  are  valid,  that  such  exemp- 
tions may  be  perpetual  in  their  duration,  and 
that  they  are,  in  some  cases,  beyond  legislative 
interference.  The  proceeding  supposed  would 
1 5 201  v*°'ate  ^e  fundamental  principle  contained  in 
1  J  chapter  twenty-ninth  of  Magna  Charta,  and  un- 
bodied in  the  Constitution  of  the  United  States, 
that  no  man  shall  be  deprived  of  his  property 
without  due  process  of  law;  that  is,  he  must  be 
served  with  notice  ot  the  proceeding,  and  have 
a  day  in  court  to  make  his  defense.  19  Wall., 
122  (86  U.  8.,  XXII., 76]. 

It  is  pressed  upon  us  with  great  earnestness 
by  counsel,  that  unless  the  Federal  Courts  come 
to  the  aid  of  the  creditors  of  Memphis,  and  en- 
force, through  their  own  officers,  the  taxes  lev- 
ied before  the  repeal  of  its  charter,  they  will  be 
remediless.  But  the  conclusion  does  not  follow. 
The  taxes  levied  pursuant  to  writs  of  manda- 
mus issued  by  the  circuit  court  are  still  to  be 
collected,  the  agency  only  for  their  collection 
being  changed.  The  Receiver  appointed  by  the 
Governor  has  taken  the  place  of  the  collecting 
officers  of  the  city.  The  funds  received  by  him 
upon  the  special  taxes  thus  levied  cannot  be  ap- 
propriated to  any  other  uses.  The  Receiver,  and 
any  other  agent  of  the  State  for  the  collection, 
can  be  compelled  by  the  court,  equally  as  the 
former  collecting  officers  of  the  city,  to  pro- 
ceed with  the  collection  of  such  taxes  by  the 
aale  of  property  or  by  suit,  or  in  any  other  way 
authorized  by  law,  and  to  apply  the  proceeds 
upon  the  judgments.  If  relief  is  not  thus  af- 
forded to  the  creditors,  they  must  appeal  to  the 
Legislature.  We  cannot  presume  that  the  ap- 
peal will  be  in  vain.  We  cannot  say  that  on  a 
proper  representation  they  will  not  receive  fa- 
vorable action. 

It  is  certainly  of  the  highest  importance  to  the 
People  of  every  State  that  it  should  make  pro- 
vision, not  merely  for  the  payment  of  its  own 
indebtedness,  but  for  the  payment  of  the  in- 
debtedness of  its  different  municipalities.  Hesi- 
tation to  do  this  is  weakness;  refusal  to  do  it  is 
dishonor.  Infidelity  to  engagements  causes  loss 
of  character  to  the  individual;  it  entails  re- 
jjroach  upon  the  State. 

The  federal  judiciary  has  never  failed,  so  far 
as  it  was  in  its  power,  to  compel  the  perform- 
ance of  all  lawful  contracts,  whether  of  the  in- 
See  12  Otto. 


dividual,  or  of  the  municipality,  or  of  the  State. 
It  has  unhesitatingly  brushed  aside  all  legisla- 
tion of  the  State  impairing  their  obligation. 
When  a  tax  has  been  authorized  by  law  to  meet 
them,  it  has  compelled  the  officers  of  assess- 
ment to  proceed  and  levy  the  tax,  and  the  offi- 
cers of  collection  to  proceed  and  collect  it,  and 
apply  the  proceeds.  In  some  instances,  where  (521  ] 
the  tax  was  the  inducement  and  consideration 
of  the  contract,  all  attempts  at  its  repeal  have 
been  held  invalid.  But  this  has  been  the  limit 
of  its  power:  It  cannot  make  laws  when  the 
State  refuses  to  pass  them.  It  is  itself  but  the 
servant  of  the  law.  If  the  State  will  not  levy 
a  tax,  nor  provide  for  one,  the  federal  judiciary 
cannot  assume  the  legislative  power  of  the 
State  and  proceed  to  levy  the  tax.  If  the  State 
has  provided  incompetent  officers  of  collection, 
the  federal  judiciary  cannot  remove  them  and 
put  others  more  competent  in  their  place.  If  the 
State  appoints  no  officers  of  collection,  the  fed- 
eral judiciary  cannot  assume  to  itself  that  duty. 
It  cannot  take  upon  itself  to  supply  the  defects 
and  omissions  of  state  legislation.  It  would  ill 
perform  the  duties  assigned  to  it  by  assuming 
power  properly  belonging  to  the  Legislative  De- 
partment of  the  State. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Mr.  Justice  Strong,  dissenting: 
The  several  bills  of  the  complainants  were 
consolidated  in  the  circuit  court,  and  so  far  as 
it  appears,  without  objection.  They  are,  there- 
fore, to  be  considered  as  one  case.  The  impor- 
tant facts  averred  in  the  bills  and  confessed  by 
the  demurrer  are  the  following: 

The  complainants  are  creditors  of  the  City  of 
Memphis.  For  a  part  of  their  claims  they  had 
recovered  judgments  against  the  city  before  the 
bills  were  filed,  and  had  obtained  writs  of  man- 
damus to  enforce  the  levy  of  taxes  to  satisfy  the 
judgments.  In  obedience  to  these  writs  the  prop- 
er city  authorities  had  levied  the  taxes  required, 
but  had  neglected  to  collect  them,  in  large  meas- 
ure, and  even  when  a  portion  of  the  taxes  had 
been  collected,  had  failed  to  appropriate  the 
money  collected,  to  the  payment  of  the  judg- 
ments for  which  it  bad  been  specially  levied 
and  to  which  alone  it  could  be  lawfully  applied. 
Some  of  the  money  thus  collected  remained  on 
deposit.  These  levies  were  made  during  the 
years  1875,  1876, 1877  and  1878,  the  city  ordi- 
nances by  which  they  were  ordered  specifying 
the  amounts  and  the  parties  for  whom  the  tax- 
es were  levied.  The  complainants  were  also  .  .„„. 
large  general  creditors  of  the  city,  holding  its  I^^^J 
obligations,  upon  which  no  judgments  had  been 
recovered. 

Besides  the  special  levies,  made  as  above  stat- 
ed, the  city  authorities  had  made  others  for  the 
purpose  of  paying  interest  on  the  city  debt  and 
for  general  uses.  These  taxes  also  remained 
uncollected.  Meanwhile  the  city  had  nothing 
liable  to  execution  at  law,  and  no  property  ex- 
cept what  it  held  for  public  uses,  in  distinction 
from  private,  such  as  public  municipal  build- 
ings, parks,  streets,  fire  apparatus,  etc.,  etc  It 
was  insolvent. 

Such  was  the  situation  when  these  bills  were 
filed.  Their  object  was  to  obtain  the  appoint- 
ment of  a  receiver  to  take  possession  of  the  as- 
sets of  the  city,  including  the  collected  but  not 
appropriated  taxes,  as  well  as  the  claims  and 
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bills  for  past  iu„  and  uncollected  taxes,  and  to 
collect  the  same  with  a  view  to  their  being  ap- 
plied according  to  equity  and  legal  right. 

The  principal  one  of  the  consolidated  bills 
was  filed  on  the  28th  day  of  January,  1879,  by 
Garrett  et  al.  Almost  immediately  after  it  was 
filed,  the  next  day,  indeed,  an  Act  of  the  Leg- 
islature of  the  State  was  passed,  approved  Jan- 
uary 81,  1879,  by  which  the  charter  of  the  city 
was  repealed,  all  power  of  taxation  in  any  form 
was  withdrawn  from  its  authorities,  and  all  per- 
sons holding  office  under  the  repealed  Acts, 
which  constituted  the  charter  and  endowed  it 
with  power,  were  prohibited  from  attempting  to 
exercise  any  of  the  functions  of  their  offices. 
The  public  buildings,  squares,  promenades, 
wharves,  streets,  alleys,  parks,  fire-engines,  hose 
and  carriages,  engineer  instruments,  and  all 
other  property,  real  and  personal,  theretofore 
used  for  municipal  purposes,  were  declared  to 
be  transferred  to  the  control  and  custody  of  the 
State,  to  remain  public  property,  as  it  always 
had  been,  for  the  uses  to  which  it  had  thereto- 
fore been  applied.  The  Act  contained  no  reser- 
vation of  the  rights  of  creditors,  and  said  noth- 
ing of  any  outstanding  taxes  which  had  been 
levied  but  not  collected,  and  it  was  declared  to 
take  effect  from  and  after  its  pa" sage. 

On  the  same  day,  January  29,  1879,  another 
Act  of  the  Legislature  was  passed,  approved 
January  81,  1879,  by  which  the  identical  terri- 
tory that  had  been  embraced  in  the  territorial 
limits  of  the  City  of  Memphis  was  erected  into 
what  the  Act  calls  a  "  taxing  district."  The  Act 
declared  that  the  necessary  taxes  for  the  sup 
port  of  the  government  thus  established  should 
be  imposed  directly  by  the  General  Assembly 
of  the  State  and  not  otherwise.  It  established  a 
Board  of  Fire  and  Police  Commissioners, a  com- 
mittee on  ordinances,  or  local  laws,  to  be  known 
as  the  legislative  council,  consisting  of  the  com- 
missioners of  the  fire  and  Police  Boards  and  the 
supervisors  of  the  Board  of  Public  Works;  It 
established  also  a  Board  of  Health,  and  a  Board 
of  Public  Works.  The  Act  prohibited  the  com- 
missioners from  issuing  any  evidences  of  indebt- 
edness, and  declared  that  no  property  real  or 
personal,  held  by  them  for  public  use,  should 
ever  be  subject  to  execution  or  attachment  or 
seizure  under  any  legal  process  for  any  debt 
created  by  said  commissioners,  and  that  all  tax- 
es due,  or  moneys  in  the  hands  of  the  county 
trustee,  or  on  deposit,  should  be  exempt  from 
seizure  under  attachment,  execution,  garnish- 
ment, or  other  legal  process.  The  Act  also  de- 
clared that  neither  the  commissioners,  nor  the 
trustee,  nor  the  new  government  created  by  the 
Act,  should  pay  or  be  liable  for  any  debt  created 

Shy  the  extinct  corporation,  t.  e.  the  City  of  Mem- 
his,  and  that  none  of  the  taxes  collected  un- 
er  the  Act  should  ever  be  used  for  the  pay- 
ment of  any  of  the  said  debts.  The  Act  was  de- 
clared to  take  effect  from  its  passage.  Its  14th 
section,  as  subsequently  amended,  declared 
that  all  the  property  of  the  city  mentioned  as 
transferred  to  the  State  by  the  Act  first  men- 
tioned should  be  thereby  transferred  to  the  cus- 
tody and  control  of  the  Board  of  Commissioners 
of  the  taxing  district,  and  that  all  indebtedness 
for  taxes,  or  otherwise,  whether  in  litigation  or 
not,  due  the  municipality,  namely,  the  city, 
should  vest  in  and  become  the  property  of  the 
State,  to  be  disposed  of  as  should  thereafter  be 
208 


provided  by  law. 

These  two  Acts  were  passed,  as  has  been 
noticed,  on  the  29th  of  January,  1879,  and  ap- 
proved two  days  thereafter. 

On  the  4th  of  February,  1879,  the  complain- 
ants, Garrett  et  al.,  filed,  by  leave  of  the  court, 
an  amended  and  supplemental  bill,  averring 
what  had  been  changed  in  the  original,  and  set- 
ting forth,  inter  alia,  these  Acts  of  the  Legisla-  .  . 
ture,  denying  their  constitutionality  and  pray-  loz*l 
ing,  as  in  the  original  bill,  for  the  appointment 
of  a  receiver,  and  praying  also  that  the  bill 
might  be  taken  as  a  general  creditors'  bill  for  all 
creditors  who  might  come  in  within  a  limited 
time  and  prove  their  claims. 

The  other  bills  were  filed  severally  on  Janu- 
ary #80, 1879,  February  8,  8,  and  10.  next  follow- 
ing, and  on  the  12th  of  February  the  cases  were 
consolidated,  and  T.  J.  Latham,  Esq.,  was  ap- 
pointed a  receiver  in  accordance  with  the  prayer 
of  the  complainants.  He  gave  the  required  bond 
on  the  same  day,  and  took  immediate  posses- 
sion of  the  tax  books,  bills,  etc.,  of  the  city. 

Subsequently,  on  the  18th  of  March,  1879, 
the  Legislature  of  the  State  passed  another  Act, 
the  1st  section  whereof  directed  the  Governor 
to  appoint  an  officer  for  municipal  corporations 
whose  charters  had  been  repealed,  the  City  of 
Memphis  being  the  only  one,  to  be  known  as 
a  receiver  and  back  tax  collector.  Subsequent 
sections  required  such  receiver  and  collector  to 
take  possession  of  all  books,  papers,  and  docu- 
ments pertaining  to  the  assessment  and  collec- 
tion of  the  taxes  embraced  by  the  Act,  namely: 
the  taxes  due  at  the  time  of  the  repeal  of  the 
charter.  It  further  directed  that  the  receiver 
should  file  a  bill  in  the  Chancery  Court  (of  the 
State)  an  original  creditors'  bill,  in  the  name  of 
the  State,  on  behalf  of  all  the  creditors,  against 
all  the  delinquent  tax  payers;  and  it  provided 
that  taxes  assessed  prior  to  1875  might  be  set- 
tled in  the  valid  indebtedness  of  the  extinct 
municipality,  to  wit :  in  valid  bonds,  whether 
due  or  not,  due  coupons,  and  any  other  valid 
debts  of  such  municipality,  with  accrued  inter- 
est, whether  in  the  shape  of  scrip,  warrants, 
judgments,  ledger  balances,  paving  certificates, 
or  receipts  for  money  paid  by  tax  payers  to  pav- 
ing contractors.  It  directed  the  receiver  and 
back  tax  collector  to  receive  such  evidences  of 
debt  at  the  following  rates,  viz.:  compromise 
bonds,  at  their  face  value;  all  other  indebted- 
ness at  fifty  cents  on  the  dollar,  except  judg- 
ments, which  should  be  received  at  fifty-five 
per  cent  of  their  face  value. 

The  Act  also  directed  that  the  receiver  should 
receive  in  payment  of  taxes  levied  after  1874 
the  indebtedness  of  the  municipality  .when  there 
was  no  lien  or  equity  requiring  payment  there- 
of in  current  money.  It  also  prohibited  the  [525] 
collector  or  receiver  from  coercing  payment  of 
a  greater  sum  than  one  fifth  of  the  taxes  in  arrear 
annually,  so  as  to  distribute  the  whole  through 
five  equal  annual  installments,  commencing 
from  his  appointment  and  qualification — and  it 
remitted  all  costs  of  condemnation,  penalties, 
and  charges— provided,  however,  that  nothing 
therein  contained  was  intended  to  interfere  with 


right  to  a  speedy  colle*.-.™. 

Under  the  provisions  of  this  Act,  Minor  Meri- 
wether, the  principal  appellant,  was  appointed 
Receiver  and  BackTaxCollectorby  the  Governor 
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of  the  State.  He  accepted  the  appointment,  and 
proceeded  to  demand  the  payment  to  him  of 
the  taxes  in  arrears,  interfering  with  the  receiver 
previously  appointed  by  the  circuit  court,  and 
impeding  that  receiver  in  the  discharge  of  his 
duties.  The  complainants  then  tiled  a  supple- 
mental bill,  making  Meriwether  a  party  defend- 
ant, together  with  some  defaulting  tax  payers, 
and  praying,  among  other  things,  for  an  in- 
junction against  such  interference. 

To  the  consolidated  bill  thus  amended  and 
supplemented  a  general  demurrer  was  filed, 
which  was  not  sustained  by  the  circuit  court 
and,  the  defendants  electing  to  stand  upon  it,  a 
final  decree  was  entered  in  favor  of  the  com- 
plainants. From  that  decree  this  appeal  has 
been  taken. 

Whatever  may  be  said  of  the  equities  of  the 
complainants  and  of  their  power  to  enfor  $ 
those  rights  in  a  court  of  equity,  I  agree  that 
the  decree  as  entered  was  too  broad.  It  declared 
and  adjudged  that  all  the  assets  and  property 
of  every  description  theretofore  belonging  to  the 
City  of  Memphis,  or  so  much  thereof  as  may  be 
necessary  for  the  purpose,  including  taxes  there- 
tofore assessed  and  remaining  unpaid  and  due 
the  city,  should  be  applied  to  the  payment  of 
the  debts  due  to  the  complainants  and  other 
creditors  who  had  made  or  might  thereafter 
make  themselves  parties  to  the  suit.  This  in- 
cluded not  only  the  private  property  of  the  city, 
but  also  that  which  it  had  held  for  public  uses; 
viz. :  for  govermentnl  purposes  und  as  a  trustee 
for  the  State,  such  as  the  public  buildings, 
streets,  squares,  parks,  school-houses,  prome- 
nades, fire-engines,  hose  and  hose  carriages,  en- 
gine-houses, engineering  instruments,  and  gen- 
erally everything  held  oj  the  city  for  merely 
municipal  purposes.  To  this  extent,  I  think, 
the  decree  cannot  be  sustained.  Such  property 
1 526]  cannot  be  subjected  to  the  payment  of  the  debts 
of  the  corporation.  Its  public  character  for- 
bids such  an  appropriation.  It  could  not  be 
subjected  to  taxation  at  the  instance  of  the 
municipality.  It  was  never  held  for  the  pay- 
ment of  debts.  Instead  thereof,  it  was  held  by 
the  city  merely  as  a  trustee  for  the  public.  It 
would  not  be  contended  that  it  could  have  been 
taken  in  execution  at  law,  and  for  the  same  rea- 
son it  cannot  be  reached  in  equity  to  satisfy 
creditors. 

I  think,  also,  that  part  of  the  decree  which 
adjudges  that  all  the  property  within  the  limits 
of  the  territory  of  the  City  of  Memphis  is  liable 
and  may  be  subjected  to  the  payment  of  all  the 
oebts  owing  by  the  city,  and  that  such  liability 
r ball  be  enforced  hereafter,  from  time  to  time, 
in  such  manner  as  the  circuit  court  might  order 
and  direct,  is  erroneous.  Notwithstanding  what 
has  been  held  in  some  of  the  New  England 
States,  I  think  the  doctrine  is  generally  accept- 
ed, that  the  private  property  of  individuals  with- 
in the  territorial  limits  of  a  municipal  corpora- 
tion cannot  be  reached  by  its  creditors  directly, 
any  more  than  the  private  property  of  stock- 
holders in  other  corporations  can  be  thus 
reached.  It  may,  it  is  true,  be  subjected  to  tax- 
ation for  the  payment  of  the  corporate  debts, 
but  the  levy  of  taxes  must  be  made  by  the  cor- 
poration itself,  or  by  the  State.  It  is  not  a  ju- 
dicial act,  and  courts  of  equity,  at  least  the  Cir- 
cuit Courts  of  the  United  States,  cannot  by  their 
flee  12  Otto.  U.  S.,  Book  28. 


own  officers,  levy  a  tax.   Bern  v.  Wat* town, 
19  WalL,  107  [88  U.  S.,  POL,  78]. 

And  certainly  they  have  no  power  to  compel 
the  levy  of  a  tax  by  a  corporation  which  is 
without  officers  and  which  has  ceased  to  exist. 

But  while,  in  these  particulars  and  for  these 
reasons,  the  decree  entered  by  the  Circuit  Court 
cannot  be  sustained  in  its  full  extent,  I  am  of 
opinion  that  the  complainants  are  entitled  to 
some  of  the  relief  granted  them  by  the  decree. 
If  they  are  not,  then  a  new  way  has  been  dis- 
covered to  pay  old  debts.  It  cannot  be  that  a 
corporation,  whether  municipal  or  not.  can  be 
dissolved,  and  that  by  its  dissolution  its  prop- 
erty can  be  withdrawn  from  the  reach  of  its  just 
creditors  by  any  process  of  law  or  equity.  No 
doubt  there  are  technical  difficulties  in  the  way 
of  maintaining  proceedings  at  law  against  a  cor- 
poration after  its  charter  has  been  repealed, but  a  [5271 
court  of  equity  is  competent  to  enforce  justice  to  1 
some  extent,  even  where  the  processes  01  law  fail. 

A  case,  I  think,  was  made  by  the  bill, for  the 
appointment  of  n  receiver  to  take  into  the  pos- 
session of  the  court  those  taxes  which  had  been 
levied  by  judicial  direction  for  the  payment 
of  judgments  recovered  against  the  city,  taxes 
which  had  been  only  partially  collected.  Those 
taxes  were  in  a  most  legitimate  sense  charged 
with  a  trust  and  a  trust  for  the  complainants. 

The  fund  to  be  raised  by  the  levies  was  set 
apart  for  a  special  purpose.  It  could  be  used 
lawfully  for  no  other.  The  ordinances  which 
directed  the  levies  specified  the  amounts  to  be 
raised,  and  the  judgment  creditors  for  whose 
use  the  levies  were  made.  Those  creditors 
were,  therefore,  eettuie  que  trutt  in  the  fullest 
sense  of  the  term,  the  legal  interest  alone  being 
in  the  city.  The  case  shows  that  this  trust  had 
been  neglected  and  abused  by  the  trustee.  The 
taxes,  which  it  was  the  duty  of  the  city  as 
trustee  to  collect,  had  been  suffered  to  remain 
uncollected  in  great  measure,  and  for  an  unrea- 
sonable time,  and  even  the  portions  which  were 
collected  had  not  been  paid  over,  as  the  writs 
of  mandamut  required.  This  breach  of  duty 
by  the  trustee  had  continued  from  1875  to  1879. 
Had  the  trustee  been  a  natural  person,  or  a  pri- 
vate corporation,  no  one  would  doubt  tht  rx>wer 
of  a  court  of  equity  to  interfere  and  take  the 
trust  out  of  the  hands  of  the  faithless  trustee, 
either  by  removing  him  and  appointing  another 
trustee,  or  by  administering  the  trust  by  its  own 
officers.  It  can  make  no  difference  that  the 
City  of  Memphis  was  a  municipal  corporation. 
Its  character  as  such  does  not  affect  the  nature 
of  its  obligations  to  its  creditors,  or  its  outvie 

Ce  trutt,  nor  impair  the  remedies  they  would 
ve  if  the  city  was  a  common  debtor  or  trustee. 
While  as  a  municipal  corporation  the  city  had 
public  duties  to  perform,  yet  in  contracting 
debts  authorized  by  the  law  of  its  organization, 
or  in  performing  a  private  trust,  it  is  regarded 
by  the  law  as  standing  on  the  same  footing  as 
a  private  individual,  with  the  same  rights  and 
duties,  and  with  the  same  liabilities,  as  attend 
such  persons.  Over  its  public  duties,  it  may 
be  admitted,  the  Legislature  has  plenary  author 
ity.  Over  its  private  obligations  it  has  not. 
Bailey  v.  77**  Mayor  of  N.f.,%  Hill,681 ;  Small  1 528  ] 
v.  Danville,  51  Me.,  859:  Oliver  v.  Woreetter, 
102  Mass.,  489;  Dillon,  Mun.  Corp.,  sec  89, 
and  cases  cited  in  the  notes. 
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Moreover,  if,  as  contended  by  the  appellants, 
the  City  of  Memphis  ceased  to  have  any  legal 
existence  on  the  81st  day  of  January,  1879, 
when  the  Legislative  Act  repealing  the  charter 
was  approved,  the  case  then  became  one  of  a 
trust  without  a  trustee,  pre-eminently  fit  for 
equitable  interference.  A  court  of  equity  will 
not  permit  a  private  trust  to  fail  for  want  of  a 
trustee.  Ana  this  rule  is  applicable  to  cases  in 
which  a  municipal  corporation  has  been  nomi- 
nated the  trustee.  Otrard  v.  Philadelphia,  7 
Wall.,  1  ?74  U.  S.,  XIX.,  58];  Philadelphia  v. 
Fox,  64  Pa.,  169;  Montpelier  v.  E.  Montpelier, 
29  Vt.,  12.  In  such  cases,  as  in  cases  where  a 
natural  person  or  a  private  corporation  is  the 
trustee,  and  the  person  has  died  or  the  corpora- 
tion has  been  dissolved,  the  court  will  appoint- 
a  new  trustee,  or  execute  the  trust  by  its  own 
officers  or  agents.  In  Potter  on  Corporations, 
section  699,  it  is  said:  "  Where,  in  any  way, 
the  legal  existence  of  municipal  trustees  is  de- 
stroyed by  Legislative  Act,  a  court  of  equity  will 
assume  the  execution  of  the  trust  ana,  if  nec- 
essary, will  appoint  new  trustees  to  take  charge 
of  the  property,  and  carry  into  effect  the  trust." 
In  High  on  Receivers,  804-5,  it  is  said:  ' '  When 
creditors  of  a  corporation  have  a  charge  upon 
a  particular  fund,  in  the  nature  of  a  trust  fund, 
the  mismanagement  or  waste  of  such  fund  by 
those  entrusted  with  its  control  will  warrant 
the  appointment  of  a  receiver." 

So  in  Batesville  Inst.  v.  Kaufman,  18  Wall., 
151  [85  U.  8.,  XXI.,  775],  this  court,  when 
speaking  of  the  power  of  a  court  to  appoint  a 
new  trustee  in  place  of  one  deceased,  said:  "  It 
is,  however,  within  the  power  of  a  court  of 
equity  to  decree  and  enforce  the  execution  of  the 
trust  through  its  own  officers  and  agents,  without 
the  intervention  of  a  new  trustee,  citing  Story 
Eq.,  976-1060. 

Without  further  citations, which  might  easily 
be  made,  enough  has  been  said  to  show  that  in 
the  present  case  the  Circuit  Court  was  author- 
ized to  seize  by  the  hands  of  its  own  receiver, 
for  administration,  those  taxes  which  had  been 
levied  specially  for  the  payment  of  judgments 
recovered,  in  regard  to  which  the  city  had  oc- 
cupied the  relation  of  a  trustee,  at  least  practi- 

1 529]  M^tich  of  what  I  have  said  is  equally  applica- 
ble to  the  taxes  which  the  city  during  its  corpo- 
rate existence  had  levied  for  the  payment  of  in- 
terest on  its  debt,  or  for  other  purposes,  and 
had  not  collected,  and  generally  to  all  the  assets 
of  the  city  of  every  character,  except  such  as  I 
have  heretofore  mentioned,  held  for  strictly  pub- 
lic uses,  such  as  public  buildings,  parks,  fire  ap- 
paratus, etc.  These  general  assets,  though  not 
held  specially  in  trust  for  any  particular  cred- 
itors, were  held  by  the  corporation,  in  a  very 
just  sense,  for  the  benefit  of  its  creditors.  The 
corporation  having  ceased  to  exist,  it  was  per- 
fectly within  the  power  of  the  Circuit  Court, 
sitting  as  a  court  of  equity,  to  seize  all  its  as- 
sets to  which  its  creditors  have  an  equitable  or 
legal  claim,  and  hold  them  for  administration. 
Such  assets  cannot  be  appropriated  to  any  other 
use  until  the  creditors  are  satisfied.  Even  legis- 
lative action  cannot  divert  them  to  other  uses. 
These  principles  have  been  fully  recognized, 
and  particularly  in  the  Code  of  Tennessee.  Re- 
ferring to  dissolved  corporations,  that  Code  en- 
acts, sec  8426:  "The  court  shall  appoint  a 
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receiver,  with  full  power  to  take  possession  of 
all  the  debts  and  property,  and  sell  and  dispose 
of,  collect  and  distribute,  the  same  among  the 
creditors  and  other  persons  interested,  under 
the  orders  of  the  court."  This  statute  is  only 
an  affirmance  of  equitable  remedies  before  ac- 
knowledged and  found  in  text  books.  Thus,  in 
Potter  on  Corporations,  sees.  714,  715,  the  rule 
is  thus  stated:  "  Whatever  technical  difficulties 
exist  in  maintaining  an  action  at  law  against  a 
corporation  after  its  charter  has  been  repealed, 
in  the  apprehension  of  a  court  of  equity  there 
is  no  difficulty  in  a  creditor's  following  the 
property  of  the  corporation  into  the  hands  of 
one  not  a  bona  lids  creditor  or  purchaser,  as- 
serting his  lien  thereon,  and  obtaining  satisfac- 
tion or  his  debt."  In  Broughton  v.  Pensacola, 
98  U.  8.,  266  [XXIII,  896],  the  language  of  the 
court  was:  "  The  ancient  doctrine  that,  upon 
the  repeal  of  a  private  corporation,  ita  debts 
were  extinguished,  and  its  reaJ  property  revert- 
ed to  its  grantors,  and  its  personal  property 
vested  in  the  State,  has  been  so  far  modified  that  [530] 
a  court  of  equity  will  now  lay  hold  of  the  prop- 
erty of  a  dissolved  corporation  and  administer 
it  for  the  benefit  of  its  creditors,  and  its  con- 
tracts may  be  so  far  enforced  by  a  court  of 
equity,  as  to  subject,  for  their  satisfaction,  any 
property  possessed  by  the  corporation  at  the 
time.  In  the  view  of  equity,  its  property  consti- 
tutes a  trust  fund  pledged  to  the  payment  of  the 
debts  to  creditors,  and  if  a  municipal  corpora- 
tion, upon  the  surrender  of  its  charter,  be  pos- 
sessed of  any  property,  a  court  of  equity  will 
equally  take  possession  of  it  for  the  r  neflt  of 
the  creditors  of  the  corporation." 

So  in  Curran  v.  Arkansas,  15  How.,  807,  it 
was  said,  "  The  assets  of  a  corporation  are  as- 
sets for  the  payment  of  its  debts,  and  are  trust 
funds  for  that  purpose."  See,  also,  Maenhaut 
v.  New  Orleans,  2  Woods,  108-114. 

In  Dillon  on  Municipal  Corporations,  sec. 
87,  the  rule  is  stated  thus:  where  the  legal 
existence  of  a  municipal  trustee  is  destroyed  by 
legislative  act,  a  court  of  chancery  will  assume 
the  execution  of  the  trust,  *  *  *  take 
charge  of  the  property,  and  carry  into  effect 
the  trust. 

In  Beckwith  v.  Racine,  7  Biss.,  142,  the  court 
said:  "where  a  contract  cannot  be  enforced  at 
law  against  a  municipal  corporation  owing  to  a 
repeal  of  its  charter,  and  there  are  any  funds,  a 
court  of  equity  will  administer  them  for  the 
benefit  of  creditors." 

It  is  hardly  necessary  to  say  that  the  private 
property  of  a  municipal  corporation  is  so  de- 
cidedly stamped  with  a  trust  in  favor  of  its 
creditors,  that  it  is  incapable  of  being  diverted 
to  other  uses  by  the  legislation  of  the  State. 
This  law  has  again  and  again  been  declared. 
Grogan  v.  -Son  Francisco,  18  Oft!.,  590,  by  Field, 
J.;  Comrs.v.  Detroit,  28  Mich.,  228;  Dubuque  v. 
1U.  Cent.  R.  R.  Co.,  88  la..  56,  67,  68. 

The  citations  I  have  made  (many  others  might 
be  added)  are  sufficient  .to  maintain  the  jurisdic- 
tion of  the  circuit  court  in  this  case  and  Its  power 
to  lay  hold,  by  its  receiver,  of  all  the  property 
and  assets  belonging  to  the  City  of  Memphis, 
when  its  charter  was  repealed,  including  all 
taxes  levied  and  collected  but  undisposed  of;  ftnd  (5: 
all  taxes  uncollected,  all  property  purchased 
by  the  city  in  sales  for  taxes,  and  all  assets  of 
every  description,  except  the  property  above 
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mentioned  held  for  strictly  publicises,  and  also 
to  administer  such  assets  for  the  benefit  of  the 
creditors. 

I  do  not  contend  that  a  court  of  equity  can 
itself  levy  .  tax.  I  agree  it  cannot,  and  so  this 
court  h&j  decided.  Bees  v.  Watertown  [supra]. 
The  argument  which  has  been  submitted  to 
prove  that  the  circuit  court  has  no  such  power 
is  quite  unnecessary.  It  is  inapplicable  to  the 
case  we  have  in  hand.  The  complainants'  bill 
asked  for  no  assessment  or  levy  of  a  tax,  and 
the  circuit  court  decreed  none.  The  levy  of  a 
tax  is  a  very  distinct  thing  from  the  collection 
of  a  tax  already  levied.  The  levy  is  generally 
a  legislative  or  &  quasi  judicial  act.  The  collec- 
tion of  a  tax  after  it  has  been  levied  is  a  min- 
isterial act,  which  a  court  has  power  to  enforce. 

I  have  said,  and  I  earnestly  maintain,  that  the 
taxes  which  the  City  of  Memphis  had  levied 
before  the  repeal  of  its  charter,  some  of  which 
were  collected,  but  remained  on  deposit  or 
undisposed  of,  and  some  of  which  are  not  col- 
lected, are  assets  of  the  Corporation,  which  its 
creditors  have  an  equitable  right  to  have  seized 
and  appropriated  to  the  payment  of  the  corpo- 
rate debts.  By  the  lawful  assessment  and  levy 
of  a  tax  the  tax  payer  becomes  a  debtor  to  the 
municipality,  and  the  debt  may  be  recovered, 
like  other  debts,  by  a  suit  at  law;  or,  when  it 
is  a  lien,  by  a  bill  in  equity.  8uch  certainly 
is  the  law  of  Tennessee.  Jonesboro  v.  McKee,  2 
Yerg.,  167;  Rutiedgev.  Fogg,  8  Cold.,  554;  Jfarr 
v.  Bk.,  4  Cold.,  487.  The  imposition  of  a  tax 
creates  a  legal  obligation  to  pay.  In  the  Bk.  v. 
U.  8.,  19  Wall.,  227  [86  U.  8.,  XXTT.,  80],  this 
court  ruled  that,  independently  of  an  Act  of 
Congress  authorizing  them,  suits  at  law  may  be 
maintained  by  the  United  States  to  recover 
taxes  assessed  and  levied.  The  statutes  of  Ten- 
nessee leave  the  matter  in  no  doubt,  so  far  as  it 
relates  to  the  rule  in  that  Stat  j.  And  in  the 
Civil  Code,  sections  554,  555,  it  is  enacted  that 
assessed  taxes  shall  be  and  remain  liens  upon  all 
taxable  property  of  the  person  against  whom 
they  are  assessed.  If  they  are  liens,  they  are 
enforceable  in  equity. 

It  is  passing  strange  if  those  claims,  which, 

ST  the  law  of  the  State,  are  debts  due  to  the 
ty  and  collectible  as  such  by  the  ordinary  proc- 
esses of  law,  arc  not  assets  of  the  corporation 
for  the  payment  of  its  debts.  And  if  they  can 
be  collected  in  the  State  Courts,  I  am  unable  to 
see  why  the  Circuit  Court  of  the  United  States, 
sitting  in  Tennessee,  and  having  jurisdiction, 
may  not  also  collect  them,  or  seize  them  as 
assets  of  an  insolvent  and  dissolved  corpora- 
tion. I  cannot  perceive  why  they  are  not  as 
truly  assets  of  the  city  as  are  the  assessments, 
made  by  an  insolvent  mutual  insurance  com- 
pany, its  assets.  Nobody  would  deny  that  such 
assessments  could  be  seized  by  a  court  of  equity, 
through  the  agency  of  its  receiver,  and  admin- 
istered for  the  benefit  of  the  creditors  of  the 
company.  No  difficulty  would  be  found  in  the 
way  of  collecting  them. 

Thus  far  I  have  considered  the  merits  of  the 
case  as  unaffected  by  the  legislation  of  the 
State,  heretofore  spoken  of,  except  so  far  as 
that  legislation  repealed  the  charter  of  the  city. 
That  legislation  was  certainly  very  extraordi- 
nary, and  quite  unprecedented  in  the  history  of 
the  country  since  the  Federal  Constitution  was 
adopted.  Whatever  may  have  been  its  purpose, 
Htr  18  Orro. 


and  however  carefully  that  purpose  may  have 
been  disguised,  if  it  can  be  sustained,  its  effect 
is  to  obstruct,  if  not  totally  destroy,  all  the 
power  of  the  creditors  of  the  city  to  enforce 
payment  of  the  debts  due  them.  They  are  re- 
manded to  the  mere  grace  and  favor  of  the 
Legislature.  If  ever  legislation  impaired  the 
obligation  of  contracts,  Utis  did.  If  it  had  been 
simply  the  repeal  of  the  municipal  charter,  no 
one  could  have  called  it  in  question.  Undoubt- 
edly the  Legislature  of  a  State  may  amend  or 
dissolve  the  organization  of  a  municipal  corpo- 
ration, so  far  as  its  governmental  powers  are 
concerned.  But  no  legislature  can  so  dissolve  a 
corporation,  municipal  or  private,  as  to  destroy 
or  impair  the  obligation  of  any  contracts  the 
corporation  may  have  made.  Dillon,  Hun. 
Corp.,  sec.  114;  Von  Hoffman  v.  Quiney,  4 
Wall.,  585  [71  U.  S.,  XVfll.,  408].  Creditors 
of  municipal  corporations  are  as  completely 
within  the  protection  of  the  Constitution  as  any 
other  creditors.  What  is  meant  by  "  impairing 
the  obligation  of  a  contract "  is  well  defined. 
Embarrassments  thrown  by  a  statute  in  the  way 
of  enforcing  payment  of  a  debt,  or  a  statutory 
substitution  for  the  obligation  and  liability  of 
the  debtor,  of  the  will  of  some  other  person, 
though  that  person  be  a  State,  have  not  hereto- 
fore been  recognized  as  consistent  with  the  Con- 
stitution. The  protection  afforded  by  its  pro- 
visions and  its  prohibition  of  certain  state  legis- 
lation relate,  not  to  the  mode  and  form  of  state 
statutes,  but  to  their  operation  or  effect. 

In  the  view  I  take  of  the  case,  however,  it  is 
unnecessary  to  decide  how  far  the  legislation 
of  the  State  is  constitutional,  or  how  far  it  is  in 
conflict,  if  at  all,  with  the  paramount  law  which 
controls  alike  State  and  natural  persons.  Cer- 
tainly the  appointment  by  the  Governor  of  Mr. 
Meriwether  aaa  Receiver  and  Back  Tax  Collector 
can  have  no  effect  upon  the  prior  appointment  of 
Mr.  Latham  by  the  circuit  court.  It  cannot  con- 
fer upon  Meriwether  any  right  to  interfere  with 
the  performance  of  the  duties  which  the  court 
had  imposed  upon  its  receiver.  The  jurisdiction 
of  the  circuit  court  had  fully  attached  and,  by 
the  action  of  its  receiver,  the  assets  of  the  city, 
the  tax  bills  and  books,  had  come  into  the  pos- 
session of  the  court  before  Meriwether's  ap- 
pointment. That  jurisdiction  and  possession 
cannot  be  devested  by  any  state  action.  The  in- 
junction decreed  against  Meriwether  was,  there- 
fore, I  think,  properly  udjudged. 

I  have  thus  stated,  as  briefly  as  possible,  my 
reasons  for  dissent  from  the  action  of  the  ron 
jority  of  the  court,  reversing  the  decree  of  the 
court  below  and  ordering  a  dismissal  of  the 
complainants'  bill. 

I  think  the  decree  should  be  modified  by 
striking  out  so  much  of  it  as  subiects  to  the 
payment  of  the  debts  of  the  city  the  property 
held  exclusively  for  public  uses,  and  so  much 
as  subiects  to  such  payment  the  private  prop- 
erty of  all  persons  within  the  city's  territorial 
limits. 

Thus  modified,  I  think  the  decree  should  be 
affirmed.  And  I  am  authorized  to  say  thai  my 
brethren  Mr.  Justice  Swayne  and  Mr.  Justice 
Harlan  concur  with  me  in  this  dissent. 

True  copy.  Test: 

James  H.  McKenncy,  Clerk,  Sup.  Com' ,  U.  8. 

Cited-103  U.  8.,  388;  9  N.  W.  Hep.,  740, 742;  18  K. 
W.  Rep.,  001. 
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FIRST  NATIONAL  BANK  OP  BRATTLE- 
BORO. 
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L  National  Bank  v.  Graham.  XX v.,  followed, 
ft.  A  national  bank  is  liable  for  the  loa  of  a 
special  deposit. 

[No.  126.] 

Argued  Dec.  8, 1880.      Decided  Dec.  20, 1880. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Vermont. 
The  case  is  sufficiently  stated  by  the  court. 
Mr.  Cbaj.  N.  Darenport,  for  plaintiff  in 
error. 

Mr.  E.  9.  Phelps,  for  defendant  in  error. 

Mr.  Chief  Justice  Wait*  delivered  the  opin- 
ion of  the  court : 

This  case  is  clearly  settled  by  that  of  Na- 
tional Bank  v.  Graham,  100  U.  8.,  699  [XXV., 
760].  The  identical  question  there  decided  is 
presented  by  the  record,  and  we  have  no  doubt 
ft  was  the  only  question  considered  by  the  Su- 
preme Court  of  the  State.  We  certainly  cannot 
say,  from  anything  that  appears  in  the  bill  of 
exceptions,  that  there  might  not  have  been 
enough  evidence  of  negligence  on  the  trial  in 
the  lower  court  to  make  it  necessary  to  send  the 
case  to  the  jury.  There  is  nothing  whatever  in 
the  record  to  indicate  that  the  positive  instruc- 
tion to  the  jury  to  bring  in  a  verdict  for  the 
defendant  below,  was  based  on  anything  else 
than  a  ruling  that,  as  a  matter  of  law,  a  na- 
tional bank  was  not  liable  for  the  loss  of  special 
deposits. 

The  judgment  it  reverted,  and  the  cause  re- 
manded with  instructions  to  reverse  the  judgment 
of  the  county  court,  and  award  a  venire  de  novo. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TJ.  8. 


WILLIAM  S.  RELFE,  Superintendent  of  the 
Insurance  Department  of  the  State  of  Mis- 
souri, Substituted  for  the  Life  Association 
of  America,  Plff.  in  Err., 

LETITIA  V.  WILSON. 

131    US   clxxxix  Appx 

L  A  ease  ought  not  to  be  reversed  for  the.  admis- 
sion of  testimony  which  did  no  harm,  although  tech- 
nically inadmissible ;  nor  for  the  exclusion  of  im- 
material testimony. 

2.  Where  an  exception,  to  a  charge  which  con- 
tains several  distinct  propositions,  is  general,  if  any 
one  of  the  propositions  is  oorrect,  the  exception 
must  be  overruled. 

&  Repeals  by  Implication,  of  statutes,  are  not  fa- 
vored. 

4.  A  verdict  is  sufficiently  certain,  when  the 
amount  of  the  judgment  to  be  entered  on  it  oan  be 
ascertained  by  simple  arithmetical  calculation ;  as  a 
verdict  for  the  amount  of  a  policy  with  six  percent 
interest. 

[No.  92.] 

Argued  Dec.  t,  1880.      Decided  Dec.  SO,  1880. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
JL   States  for  the  Eastern  District  of  Missouri. 1 
Suit  was  brought  by  the  defendant  in  error 
upon  a  policy  of  life  insurance,  in  the  Circuit 
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Court  of  St.  Louis  County,  Missouri,  and  re- 
moved, upon  petition  of  defendant,  to  the  court 
below,  where  judgment  was  given  for  the  plaint- 
iff upon  verdict  of  a  jury;  whereupon  the  de- 
fendant sued  out  this  writ  of  error. 

The  assignments  of  error  sufficiently  appear 
in  the  opinion  of  the  court 

Messrs.  James  Carr,  Geo.  D.  Reynolds 
and  John  R  Shepley,  for  plaintiff  in  error. 

Mr.  E.  T.  Favrriah,  for  defendant  in  error. 

Mr.  Chief  Justice  Wavite  delivered  the  opin- 
ion of  the  court: 

The  testimony  of  Mrs.  Wilson  and  Huff  was 
admitted  only  on  account  of  its  bearing  on  the 
question  of  vexatious  delay. 

The  matter  testified  to  had  none  of  the  char- 
acteristics of  "confidential  overtures  of  pacifica- 
tion", and  there  is  nothing  from  which  to  infer 
"thatthe  parties  agreed  together  that  evidence  oi 
it  should  not  be  given".  But  even  if  technically 
inadmissible,  it  is  difficult  to  see  what  harm  was 
done  the  Insurance  Company.  An  agent  of  the 
Company  went  to  Mrs.  Wilson  and,  in  substance, 
told  her  he  wanted  to  settle  by  paying  less  than 
the  face  of  her  policy.  She  told  him  if  she  was 
entitled  to  anything,  she  was  to  the  whole,  and 
refused  to  entertain  any  proposition.  He  inti- 
mated that  the  policy  was  obtained  by  a  misrep- 
resentation of  facts.  This  offended  her,  and  he 
apologized.  Certainly  we  ought  not  to  reverse 
the  judgment  for  the  admission  of  such  testi- 
mony. 

The  exclusion  of  the  testimony  of  Hoover 
could  do  no  harm,  under  the  charge  of  the  court 
upon  that  branch  of  the  case.  The  jury  were 
told  in  substance  they  must  find  for  the  Com- 
pany on  the  issue  to  which  this  testimony  re- 
lated, unless  the  person  who  took  the  applica- 
tion of  Wilson  and  made  it  out  was,  at  the  time, 
the  agent  of  this  Company,  and  knew  that  the 
previous  application,  about  which  Hoover  was 
called  to  testify,  had  been  made  and  rejected. 
In  this  view  of  the  case,  the  excluded  testimony 
was  immaterial. 

The  general  charge  included  all  that  the  In- 
surance Company  in  its  special  requests  asked. 
The  language  was  not  the  same,  but,  if  any- 
thing, the  charge  as  given  was  more  favorable 
to  the  Company  than  that  requested. 

The  exception  to  the  charge,  as  given,  is  gen- 
eral The  charge  embraced  several  distinct 
matters,  most  of  which  are  not  now  objected  to. 

This  exception,  therefore,  was  not  well  taken. 
Our  decisions  are  uniform  and  numerous,  to 
the  effect  that,  "  If  a  series  of  propositions  are 
embodied  in  instructions  and  the  instructions 
are  excepted  to  in  a  mass,  if  any  one  of  the 
propositions  is  correct,  the  exception  must  be 
overruled. "  Johnston  v.  Jones,  1  Black,  220  [66 
U.  S.,  XVn.,  120];  Beaver  v.  Taylor,  98  TJ.  8., 
64  [XXIII. ,  798].  Rule  4  of  this  court,  promul- 
gated more  than  twenty  years  ago,  21  How., 
VI.  [Book  XX.],  was  intended  to  give  substan- 
tial effect  to  this  line  of  decisions,  and  requires 
of  parties,  in  excepting  to  the  charge  of  tne. 
court,  to  state  distinctly  the  several  matters  to 
which  they  except. 

Section  1,  chapter  90,  of  the  General  Statutes 
of  Missouri,  revised  in  1885,  which  gives  dam- 
ages in  actions  against  insurance  companies  for 
a  vexatious  refusal  to  pay  policies,  was  not  re- 
pealed by  the  Acts  of  Marsh  L0,  1889,  for  th» 
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incorporation  and  regulation  of  insurance  com- 
panies. Acts  of  1869,  pp.  26,  45.  That  section 
is  not  inconsistent  with  any  of  the  provisions  of 
the  later  Acts,  and  repeals  by  implication  are 
not  favored.  There  is  nothing  in  the  new  Acts 
which  relates  to  the  same  subject-matter,  and 
the  presumption  is,  therefore,  that  it  was  in- 
tended this  section  should  stand.  Such  was 
evidently  the  understanding  of  the  Legislature 
when  it  revised  and  promulgated  the  statutes  of 
the  State  in  1879,  under  the  provisions  of  the 
Constitution,  for  the  section  is  brought  into  the 
revision,  not  as  a  new  enactment,  but  as  an  ex- 
isting law.   Rev.  Stat.  Mo.,  sec.  6026 

The  verdict  is  sufficiently  certain  to  author- 
ize the  judgment  It  is  for  the  full  amount  of 
the  policy,  with  six  per  cent  interest,  and  ten 
per  cent  damages  for  vexatious  delay.  The 
amount  of  the  policy  and  the  date  from  which 
interest  is  to  be  calculated  is  stated  in  the  peti- 
tion and  admitted  in  the  answer.  The  amount 
of  the  judgment  to  be  entered  on  the  verdict 
can,,  therefore,  be  ascertained  by  simple  arith- 
metical calculation,  which  may  as  well  be  done 
by  the  court  as  the  jury.  Every  material  fact 
at  issue  was  found  by  the  jury,  and  all  the  ele- 
ments of  the  calculation  to  be  made  were  indi- 
cated with  sufficient  certainty. 
Judgment  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


COUNTY  OP  BENTON,  Plff.  in  Error, 

WILLIAM  H.  ROLLENS  bt  al.,  Trustees 
of  the  Estate  of  James  F.  Shores,  Deceased. 
154  US  665 

1.  Scotland  Co.  v.  Thomas,  XXIV.,  and  Schuyler 
Co.  y.  Thomas,  XXV.,  followed. 

2.  The  amendment  to  the  charter  of  the  Osage 
VaL  and  8.  Kan.  R.  R.  Co.,  adopted  In  1871  and 
changing  the  route  of  the  road,  did  not  extinguish 
the  power  granted  to  counties  by  the  original  char- 
ter to  subscribe  to  the  stock  of  the  Company. 

[No.  147.] 

Argued  Dee.  15,  1880.   Decided  Dee.  20,  1880. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri. 
The  case  sufficiently  appears  in  the  opinion 
of  the  court. 

Mr.  T.  T.  Crittenden,  for  .plaintiff  in  er- 
ror. 

Messrs.  John  D.  Stevenson  and  J.  B. 
Henderson,  for  defendants  in  error. 

Mr.  Chief  Juttiee  Waite  delivered  the  opin- 
ion of  the  court : 

This  judgment  it  affirmed  on  the  authority  of 
Scotland  Co.  v.  Thomas,  94  U.  S.,  682  [XXIV 
2191,  and  Schuyler  Co.  v.  Thomat,  98  U.  S.,  169 
[XXY.,  88].  Under  the  rulings  in  those  cases, 
the  amendment  to  the  charter  of  the  Osage  Val- 
ier  and  Southern  Kansas  Railroad  Company, 
adopted  in  1871,  and  changing  somewhat  the 
route  of  the  road,  did  not  extinguish  the  power 
granted  to  counties  by  the  original  charter,  to 
subscribe  to  the  stock  of  the  company.  The 
amendment  was  not  a  new  charter,  but  an  al- 
teration of  the  old  one,  in  a  way  which  left  the 
power  to  subscribe  in  full  force. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.S. 

See  12  Otto, 


UNITED  STATES,  Appt.  [37: 

DOMINGA  G.  ATHERTON,  Exrx.,  and  A. 
B.  GROG  AN,  Ext.  of  Faxon  D.  Athbbton, 
Deceased. 

(See  8.  G.lx  Otto,  871-875.) 

Bill  to  set  aside  judgment  for  fraud— bill  to  an- 
nul a  patent— requisites  of. 

•L  A  bill  in  chancery  to  set  aside  a  Judgment  or 
decree  of  a  court  of  competent  Jurisdiction  on  the 
ground  of  fraud;  must  set  out  distinctly  the  partic- 
ulars of  the  fraud,  the  names  of  the  parties  who 
were  engaged  in  it  and  the  manner  in  which  the 
court  or  the  party  injured  was  misled  or  imposed  on. 

2.  »o  also  a  bill  to  set  aside  or  annul  a  patent  of 
the  United  States  for  public  lands,  or  to  correct 
such  a  patent,  on  account  of  fraud  or  mistake, 
must  show,  by  like  averments,  the  particulars  of 
the  fraud  and  the  character  of  the  nustake  and  how 
it  occurred 

[No.  124.] 

Argued  Dec.  6,  1880.      Decided  Dec.  20,  1880. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
The  case  is  fully  stated  by  the  court. 
Messrs.   William  J.  Johnson,  James  K. 
Redinyton,  and  L.  A.  Luce,  for  appellant. 
Mr.  John  B.  Harmon,  for  appellees. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  was  a  bill  in  chancery  in  the  Circuit 
Court  for  the  District  of  California,  brought  as 
stated  in  its  caption  by  the  United  States  Attor- 
ney for  that  District  by  the  direction  of  the  At- 
torney-General, as  well  on  behalf  of  the  United 
States  as  of  certain  persons  afterwards  named, 
settlers  and  preemptors  upon  the  public  lands 
described  in  the  mil. 

The  object  of  the  bill  is  to  set  aside  a  decree 
of  the  District  Court  for  that  district,  made  in 
1860,  confirming  a  claim  which  had  been  for- 
mally passed  upon  by  the  Board  of  Commis- 
sioners for  the  settlement  of  private  land  claims 
in  California,  and  which  had  come  into  the  Dis- 
trict Court  by  appeal.  The  bill  was  filed  in  1877. 

The  history  of  the  case  given  by  this  bill  is 
that  the  claim  was  originally  presented  to  the 
Board  of  Commissioners  as  a  Mexican  grant, 
and  confirmed  by  that  Board.  On  appeal  to  the 
District  Court,  that  order  was  reversed  and  the 
claimant's  petition  dismissed. 

About  four  years  after  this,  a  grantee  of  the 
claimant  filed  a  bill  of  review  in  the  District 
Court,  in  which  the  former  order  of  dismissal 
was  set  aside,  and  the  order  of  the  Board  of  Com- 
missioners confirming  the  grant  was  affirmed. 
Something  of  a  history  of  the  origin  of  th<  |373| 
Mexican  grant  is  given  in  the  bill,  from  which 
it  would  appear  that  it  was  founded  in  forgery 
and  was  otherwise  illegal ;  and,  certainly  on 
the  face  of  this  bill,  if  it  were  an  open  question, 
the  title  could  not  be  sustained. 

But  before  we  can  reach  this  inquiry,  it  is 
necessary  to  get  rid  of  the  decree  of  the  District 
Court.  That  the  Board  of  Commissioners  and 
the  District  Court  had  jurisdiction,  the  one 
original  and  the  other  by  appeal,  of  this  claim 
is  not  doubted.  Nor  is  it  denied  by  counsel  nor 

•Head  notes  by  Mr.  Justice  Miujer. 


„  Hon.— Patents  for  lands  may  be  set  aside,  for  fraud. 
See  note  to  Miller  v.  Kerr,  20u.  8.  (7  Wheat),  L 
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can  it  well  be  doubted,  that  the  District  Court 
had  jurisdiction  by  bill  of  review  in  a  proper 
case  to  ~3t  aside  and  correct  its  former  decree. 
The  present  bill  does  not  set  out  that  bill  of  re- 
view, or  even  its  substance.  It  does  not  show 
whether  any  defense  was  made  to  it  by  the 
United  States,  or  any  process  served  on  any  of 
its  officers.  It  gives  no  more  of  the  proceedings 
in  that  case  than  it  chooses,  and  this  is  scant 
indeed.  The  case  was  heard  on  demurrer  to 
this  bill,  which  was  dismissed,  and  of  course 
every  presumption  not  inconsistent  with  the  al- 
legations of  the  bill  is  to  be  made  in  favor  of 
the  decree  of  the  District  Court.  It  is,  there- 
fore, to  be  presumed  that,  on  the  questions 
raised  by.  the  bill  of  review,  there  was  a  full 
and  fair  hearing,  and  that  the  rights  of  the  par- 
tie?  were  duly  considered. 

The  only  impeachment  of  that  decree  is  in  a 
single  paragraph  of  the  present  bill,  which 
reads  as  follows:  "And  your  orator  charges 
that  the  action  of  said  United  States  District 
Court  for  the  Southern  District  of  California  in 
the  premises,  in  setting  aside  and  vacating  its 
former  decree  and  confirming  said  claim,  was 
irregular  and  without  authority  of  law,  and 
that  said  former  decre  rejecting  said  claim  had 
Ixjcomc  final." 

A  decree  of  a  com  t  of  record  is  not  to  be  set 
aside,  seventeen  years  after  it  has  been  ren- 
dered, because  it  was  irregular  nor  because  it 
was  erroneous.  We  have  already  said  that  the 
court  had  jurisdiction  of  the  matter,  and  if  its 
action  was  in  any  other  respect  without  author- 
ity of  law,  it  surely  should  have  been  shown 
what  that  was.  The  decree  rejecting  the  claim 
had  only  become  final  in  the  sense  that  any 
other  decree  had  which  settles  the  rights  of  the 
parties  ;  and  like  any  other  decree,  it  was  sub- 
ject in  a  proper  case  to  be  opened  by  a  bill  of 
review  within  five  years  after  it  was  made. 
There  is  no  allegation  of  fraud  in  the  decree  of 
the  court  or  in  procuring  it ;  no  imputation 
upon  the  court. 

The  present  bill  alleges  that  no  new  testi- 
[374]  mony  was  offered  on  the  hearing  of  the  bill  of 
review,  but  that  the  bill  itself  was  founded  on 
the  allegation  that  the  former  decree  was  erro- 
neous, and  ought  to  be  reversed  for  error  ap- 
parent in  the  record.  It  was  so  reversed,  and 
the  final  decree  simply  confirmed  the  action  of 
the  Board  of  Commissioners. 

It  is  impossible  to  hold  that  such  a  decree 
should  be  opened  for  a  new  hearing  on  such  al- 
legations as  these,  so  long  after  it  was  made: 
no  fraud  charged  against  it:  no  error  of  law 
pointed  out:  no  want  of  jurisdiction:  a  loose, 
disconnected  effort  to  show  that,  if  another 
hearing  could  be  had,  the  result  would  be  dif- 
ferent. 

The  bill  also  alleges  that  the  patent  issued  by 
the  United  States  does  not  conform  to  the  sur- 
vey which  was  finally  approved  in  the  sur- 
veyor's office.  This  patent  bears  date  February 
16,  1875,  and  the  present  bill  was  filed  two 
years  after.  The  discrepancy  alleged  between 
the  amount  of  land  covered  by  the  survey  and 
that  covered  by  the  patent  is  very  large.  The 
bill  was  filed  within  a  reasonable  time  after  the 
patent  issued.  We  should  be  very  much  in- 
clined to  sustain  any  bill  showing  such  a 
squandering  of  the  public  land  if  the  allegations 
had  been  sufficiently  specific  to  call  upon  the 
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defendant  to  answer.  Such  a  bill  must  rest, 
however,  on  the  ground  of  fraud  or  mistake, 
and  it  is  too  clear  for  argument  that  the  partic- 
ulars of  the  fraud,  or  the  manrer  in  which  the 
mistake  occurred  should  be  set  out 

No  copy  of  the  patent  is  exhibited,  nor  of  the 
survey  with  which  it  is  said  to  differ. 

There  is  only  the  general  allegation  that  cer- 
tain persons,  not  named  therein,  conspired  to- 
gether, and  by  false  and  fraudulent  representa- 
tions and  suppression  of  facts  imposed  upon  the 
officers  connected  with  the  Land-Office  at  Wash- 
ington, and  fraudulently  procured  the  patent  to 
be  issued. 

No  names  of  the  parties  who  committed  the 
fraud,  no  names  of  the  persons  or  designation 
of  the  officer  imposed  on,  are  given.  It  is  at 
war  with  the  whole  character  of  proceedings  in 
courts  of  equity  to  call  in  aid  its  extraordinary 
power  to  set  aside  such  solemn  public  record  as 
a  patent  of  the  United  States  on  such  allega- 
tions as  these. 

We  had  occasion  to  discuss  this  matter  so  re-  [375] 
cently.in  the  case  of  Marquez  v.  Friebie,  101 
U.  S.,  478  [XXV.,  800],  that  we  will  content 
ourselves  with  a  reference  to  that  case. 

It  is  urged  that,  after  the  court  had  sustained 
a  demurrer  to  the  bill,  the  complainant  asked 
leave  to  amend ;  which  was  refused,  on  the 
ground  that  no  amendment  could  be  made 
which  woidd  justify  the  relief  prayed.  The 
right  to  amend  after  the  demurrer  is  sustained, 
must  rest  largely,  if  not  wholly,  in  the  discre- 
tion of  the  court ;  and  while  we  are  not  pre- 
pared to  hold  that  in  no  case  will  the  action  of 
the  court  in  such  matter  be  reviewed  here,  we 
have  no  hesitation  in  saying  that  the  abuse  of 
this  discretion  must  be  made  plain,  to  authorize 
us  to  do  so.  In  the  case  before  us,  there  is  no 
suggestion  of  the  nature  of  the  amendment 
proposed  to  be  made.  No  amendment  to  the 
bill  was  offered  for  the  consideration  of  the 
court,  nor  do  we  know  in  what  particulars  the 
parties  desired  to  amend.  We  have  no  founda- 
tion, therefore,  on  which  to  affirm  that  the 
court  erred  in  refusing  the  request 

Tlie  decree  of  the  Circuit  Court  it  affirmed. 
True oopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8 . 
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JAMES  DENSMORE  et  al.,  AppU., 
v. 

WILLIAM  C.  8COFIELD  et  al. 

(SeeS.  C,  12  Otto,  876-878.) 

Void  patent. 

The  patent  re-issued  to  Densmore  for  an  h  ^proved 
oil  car  has  neither  novelty  nor  utility,  and  la  void. 
[No.  181.] 

Argued  Dec.  10,  1880.     Decided  Dec.  to,  1880. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 
The  case  is  fully  stated  by  the  court. 
Mettrt.  J.  C.  Clayton  and  A.  Q.  Kom- 
bey.  for  appellants. 
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Mr.  Geo.  Willey,  for  appellees. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  in  equity  by  the  complain- 
ants. The  bill  was  brought  upon  a  re-issued 
patent  The  summation  and  claims,  as  set 
forth  in  the  re-issue,  are  as  follows : 

"The  nature  of  our  invention  consists  in  com- 
bining two  large,  light,  tight,  firm,  stout  tanks 
with  an  ordinary  railway  car,  making  the  tank 
practically  a  part  of  the  car,  so  as  to  carry  the 
desired  substance  in  bulk  in  the  car  itself,  or  in 
a  permanent  fixture  or  part  thereof,  instead  of 
in  barrels,  casks,  hogsheads,  tierces,  or  other 
movable  vessels  or  packages,  as  is  now  univers- 
ally done  on  railway  cars,  and  thereby  save 
carrying  the  weight  of  the  barrels,  casks,  hogs- 
heads, tierces,  or  other  movable  vessels  or  pack- 
ages. 

"What  we  claim  as  our  invention,  and  desire 
to  secure  by  letters  patent,  are, 

"Fir$t,  The  two  tanks  B,  B,  or  their  equiva- 
lent, when  constructed  and  operating  in  com- 
bination with  an  ordinary  railway  car,  substan- 
tially as  and  for  the  purposes  set  forth. 

"Second,  The  two  tanks  B,  B  (or  their  equiv- 
alent), when  set  directly  (or  nearly  so)  over  the 
car  trucks,  and  when  constructed  and  operating 
in  combination  with  an  ordinary  railway  car, 
substantially  as  and  for  the  purposes  set  forth. 

"Third,  The  frames  C,  C,  C,  C,  the  bolts  1, 
2,  8,  and  4,  and  the  cleats  H,  H,  H,  H,  when 
constructed  and  operating  in  combination  with 
tanks  B,  B,  the  man-holes  and  manheads  D,D, 
and  the  faucets  E,  E,  and  the  runway  Q,  when 
constructed  and  arranged  in  combination  with 
tanks  B,  B,  and  an  ordinary  railway  car,  sub- 
stantially as  and  for  the  purposes  set  forth  and 
described." 

The  bill  alleges  infringement,  and  prays  for 
an  account  of  profits  and  a  decree  for  a  perpet- 
ual injunction  and  for  such  further  relief  as 
may  be  deemed  proper. 

Among  other  defenses, the  answer  sets  up  that 
the  re-issued  patent  is  too  broad  and  is,  there- 
fore, void,  and  denies  infringement. 

We  pass  by  these  topics,  because  we  deem  it 
proper  to  dispose  of  the  case  upon  a  more  radi- 
cal and  comprehensive  objection. 

A  witness,  called  by  the  appellees,  testified 
that  he  was  largely  engaged  in  shipping  petrole- 
um, from  1861  to  1872.    His  language  is : 

"In  1863, and  prior  to  this  and  after,  I  shipped 
large  quantities  of  it  in  old  whaling  casks  hold- 
ing from  li  to  8  and  10  barrels  each.  I  shipped 
a  great  many  thousands  of  barrels  in  said  casks, 
which  were  sent  forward,  returned  empty,  re- 
filled, and  forwarded  again. 

"I  attach  two  leaves  of  my  shipping-book, 
showing  some  shipments  in  casks  and  return 
casks  in  1863;  they  are  correct. 

"My  practice  was  to  spike  down  cleats  to  pre- 
vent the  casks  from  shifting.  In  nearly  every 
shipment  there  were  small  and  large  casks  as 
above.  The  casks  would  go  to  ana  fro  on  the 
railroad  many  times,  carrying  oil,  and  return- 
ing in  the  same  cars  empty  to  be  filled  and 
shipped  again  by  me." 

Another  witness  testifies  "  That  he  has  been 
general  freight  agent  on  the  Lake  Shore  and 
Southern  Michigan  Railway  and  its  predeces- 
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sore  for  about  twenty  years.  That  all  this  time 
he  has  been  familiar  with  the  practice  and  usage 
in  railways  as  to  loading, and  that  it  has  always 
been  their  practice  or  usage  to  place  or  distrib- 
ute loads  so  that  they  should  rest,  as  far  as  pos- 
sible, over  the  trucks." 

A  third  witness,  speaking  of  wooden  tanks 
like  those  of  the  complainants,  says: 

"During  the  year  1871,  their  use  was  discon- 
tinued, because  of  the  large  percentage  of  leak- 
age, and  their  consequent  liability  to  be  burned 
up;  and,  in  case  of  accident  on  the  railroad,  if  a 
tank  was  thrown  off  a  car  and  it  was  destroyed, 
a  fire  was  almost  certain  to  result  from  the 
accident.  A  single  iron  tank  built  in  boiler 
shape,  and  nearly  as  long  as  a  car,  and  placed 
horizontally  on  the  car,  was  substituted  then. 

"Q.  State  whether  they  use  that  description 
of  tank  down  to  the  present  time. 

"A.  That  kind  of  tank  car  is  still  in  use,  and 
is  giving  universal  satisfaction  because  of  being 
tight,  little  or  no  leakage,  and  the  liabilities  to 
fire  are  less;  and,  in  case  of  accident,  the  tank 
is  of  sufficient  strength  to  even  be  thrown  off  a 
car  without  injury. 

"Q.  State  whether  or  not  tanks  of  the  kind 
described  in  the  defendants'  patent  have  gone 
into  disuse  in  the  carrying  of  petroleum  gener- 
ally. 

"A.  So  far  as  I  know,  they  have. 

"Q.  In  loading  f. -eight  cars,  what  has  al- 
ways been  the  practice  and  custom  in  reference 
to  loading  over  the  trucks  where  the  weight  can 
be  thus  distributed  ? 

"A.  It  is  the  universal  custom,  so  far  as 
is  possible,  to  place  the  weight  over  the 
trucks. " 

These  witnesses  are  unimpeached  and  uncon- 
tradicted. 

This  testimony  leaves  nothing'  of  the  sub- 
stance of  the  plaintiffs'  alleged  invention.  No  13701 
one,  we  apprehend,  woukf  seriously  contend  1  J 
for  a  moment  that  what  is  left  is  sufficient  to 
constitute  the  basis  of  a  valid  patent.  See 
Brown  v.  Piper,  91  U.  S.  87  [XXIII.,  200],  and 
the  authorities  there  cited.  But,  irrespective 
of  this  testimony  and  of  any  testimony,  upon 
looking  this  re-issue  in  the  face  and  exandr-ng 
its  several  claims  by  their  own  light,  we  find 
nothing  that  brings  any  of  them  within  the 
sphere  of  what  is  properly  patentable.  There 
is  no  novelty  and  no  utility.  It  does  not  ap- 
pear, to  use  the  language  of  appellants'  brief, 
that  there  was  "a  flash  of  thought"  by  which 
such  a  result  as  to  either  was  reached,  nor  that 
there  was  any  exercise  of  the  inventive  faculty, 
more  or  less  thoughtful,  whereby  anything  en- 
titled to  the  protection  of  a  patent  was  pro- 
duced. It  strikes  us  that  the  entirety  and  all 
the  particulars  of  the  summary  and  the  claims 
are  frivolous,  and  nothing  more. 

Patents  rightfully  issued  are  property,  and 
are  surrounded  by  the  same  rights  and  sanctions 
which  attend  all  other  property.  Patentees  as 
a  class  are  public  benefactors,  and  their  rights 
should  be  protected.  But  the  public  has  rights 
also.  The  rights  of  both  should  be  upheld  and 
enforced  by  an  equally  firm  hand,  wherever 
they  come  under  judicial  consideration. 
The  decree  of  the  Circuit  Court  it  affirmed. 

True  copy.  Teat :  _ 

James  H.  MoKenney,  Clerk ,  Sup.Court,  U.  8. 
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UNITED  STATES,  ex  rel.,  Citizens'  Na- 
tional Bank  of  Louisiana,  Plff.  in  Err., 


v. 


JOHN  J.  KNOX,  Comptroller  of  the  Currency. 
(Bee  8.  C,  12  Otto,  488-428.) 
Liability  of  stockltoldert  of  bank— insolvency. 


1.  The  shareholders  of  an  Insolvent  national  bank 
are  liable,  individually,  equally  and  ratably,  for  the 
debts  of  the  bank  to  the 
their  stock  therein. 


extent  of  the  amount  of 


I 


2.  The  insolvency  of  one  stockholder,  or  his  being: 
beyond  the  Jurisdiction  of  the  court,  does  not  in 
anywise  affect  the  liability  of  another. 

[No.  889.] 

Argued  Dee.  6, 1880.       Decided  Dec.  20, 1880. 

N  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  case  is  fully  stated  by  the  court. 
Meters.  Durant  <t  Hornor,  for  plaintiff  in 
error. 

Mr.  Churles  Cue,  for  defendant  in  error. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

This  case  is  a  petition  to  the  Supreme  Court 
of  the  District  oi  Columbia  for  a  writ  of  man- 
damus directed  to  the  Comptroller  of  the  Cur- 
[4231  rency.  It  was  fully  heard  in  that  court  upon 
the  merits.  The  writ  was  refused  and  judg- 
ment was  rendered  against  the  relator  for  costs. 
This  writ  of  error  was  thereupon  sued  out,  and 
the  case  is  thus  brought  before  us  for  review. 

There  is  no  controversy  as  to  the  facts.  The 
only  question  presented  for  our  consideration 
is  a  question  of  law.  The  case  made  in  the  rec- 
ord, so  far  as  it  is  necessary  to  be  stated  for  the 
purposes  of  this  opinion,  is  as  follows:  on  the 
7th  of  April,  1874,  the  Crescent  City  National 
Bank  of  New  Orleans  was,  and  for  some  time 
had  been,  insolvent  and  in  the  hands  of  a  re- 
ceiver. On  that  day  the  comptroller  assessed 
each  shareholder  seventy  per  cent  upon  the  par 
value  of  each  share  of  his  stock,  and  ordered 
the  receiver  to  collect  the  assessment.  This  the 
receiver  proceeded  to  do  by  filing  a  bill  in  equity 
in  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  against  all  the  sharehold- 
ers. Thereafter  he  obtained  a  decree  against 
all  the  defendants  severally,  who  were  within 
the  Jurisdiction  of  the  court.for  theamount  due 
from  each  one  according  to  the  assessment,  and 
the  cause  was  thereupon  continued  to  await 
any  further  assessment  the  comptroller  might 
deem  it  proper  to  make,  and  it  is  still  pending. 

The  capital  stock  of  the  bank  was  $500,000; 
seventy  per  cent,  therefore,  was  $850,000. 

This  sum,  if  it  could  have  been  collected  in 
full,  would  have  paid  all  the  debts  of  the  bank 
and  left  a  balance  over.  But  by  reason  of  the 
insolvency  of  many  of  the  shareholders  the  as- 
sessment netted  only  $112,658.13,  and  nothing 
or  very  little  more  will  hereafter  be  realized 
from  it.  From  the  proceeds  of  the  assessment 
and  other  assets  of  the  bank,  eighty  per  cent  of 
the  principal  of  its  debts  have  been  paid. 

The  relator  being  a  large  creditor  of  the  bank, 
requested  tha  comptroller  to  order  a  further  as- 
sessment of  thirty  per  cent  upon  each  share  of 
the  capital  stock,  for  the  discharge  of  the  bal- 
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ance  of  principal  and  interest  still  due  to  its 
creditors,  and  to  direct  the  receiver  to  proceed 
as  before  to  collect  the  amount  of  the  new  as- 
sessment. The  comptroller  refused,  because  the 
enforcement  of  such  an  assessment  would  com- 
pel the  solvent  shareholders  to  pay  the  sums  and 
proportions  due  from  the  shareholders  who  are 
insolvent. 

He  holds  that  no  such  liability  is  imposed  on 
the  solvent  shareholders,  and  that  he  has,  there- 
fore, no  right  or  power  to  make  the  assessment 
as  requested. 

The  point  to  be  decided  is  whether  he  is 
clothed  with  this  power  and  duty,  and  whether 
the  shareholders  are  thus  liable. 

The  first  bank  law  was  passed  February  25, 
1868  ch.  58, 12  Stat  at  L.,  665.  The  last  clause 
of  section  12  is  as  follows: 

"  For  all  debts  contracted  by  such  associa- 
tion for  circulation,  deposits  or  otherwise,  each 
shareholder  shall  be  liable  to  the  amount  of  the 
par  value  of  the  shares  held  by  him,  in  addition 
to  the  amount  invested  in  such  shares." 

This  provision  was  changed  in  1864,  and  has- 
been  since  and  is  now  in  force  in  these  terms: 
"The  shareholders  of  every  national  banking 
association  shall  be  held  individually  respon- 
sible, equally  and  ratably,  and  not  oneforaru)tfi- 
er,  for  all  contracts,  debts  and  engagements  of 
such  association,  to  the  extent  of  theamount  of 
their  stock  therein,  at  the  par  value  thereof,  in 
addition  to  the  amount  invested  in  such  shares. " 
R.  S.,sec.  5151. 

The  Act  of  1863  made  no  provision  for  enforc- 
ing the  personal  liability  of  shareholders,  while 
that  of  1864,13  Stat,  at  L.,  100,  provided  that  it 
might  be  done  through  a  receiver  appointed  by 
the  comptroller,  and  acting  under  his  direction. 
R.  8.,  sec.  5284. 

The  difference  between  the  clause  creating: 
the  individual  liability  as  it  was  originally,  ana 
as  it  was  after  it  was  amended  ana  altered,  is 
obvious  and  striking.  The  change  was  plainly 
made  ex  indvstria,  to  prevent  the  possibility  of 
doubt  as  to  the  meaning  of  Congress.  What 
the  effect  of  the  clause  would  have  been  with- 
out the  change  is  a  point  we  are  not  called  upon 
to  consider.  The  charter  of  a  private  corpora- 
tion is  a  contract  between  the  law-making  pow- 
er and  the  corporators,  and  the  rights  and  obli- 
gations of  the  latter  are  to  be  measured  accord  - 

By  the  common  law,  the  individual  property 
of  the  stockholders  was  not  liable  for  the  debts 
of  the  corporation  under  any  circumstances. 
Here  the  liability  exists  by  virtue  of  the  statute 
and  the  assent  of  the  corporators  to  its  provis- 
ions, given  by  the  contract  which  they  entered 
into  with  Congress  in  accepting  the  charter. 
With  respect  to  the  character  of  that  liability, 
it  is  entirely  clear  from  the  language  employed 
in  creating  it,  that  it  is  several  ana  cannot  be 
made  joint,  and  that  the  shareholders  were  not 
intended  to  be  put  in  the  relation  of  guarantors 
or  sureties,  "one  for  another,"  as  to  the  amount 
which  each  might  be  required  to  pay. 

In  the  process  to  be  pursued  to  fix  the  amount 
of  the  separate  liability  of  each  of  the  share- 
holders, it  is  necessary  to  ascertain  (1),  the 
whole  amount  of  the  par  value  of  all  the  stock 
held  by  all  the  shareliolders;  (2),  the  amount  of 
the  deficit  to  be  paid  after  exhausting  all  the 
assets  of  the  bank;  (8),  then  to  apply  the  rule 
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that  each  shareholder  shall  contribute  such  sum 
as  will  bear  the  same  proportion  to  the  whole 
amount  of  the  deficit  as  his  stock  bears  to  the 
whole  amount  of  the  capital  stock  of  the  bank 
at  its  par  value.  There  is  a  limitation  of  this 
liability.  It  cannot  in  the  aggregate  exceed  the 
entire  amount  of  the  par  value  of  all  the  stock. 

The  insolvency  of  one  stockholder,  or  his 
being  beyond  the  jurisdiction  of  the  court,  does 
not  in  anywise  affect  the  liability  of  another; 
and  if  the  bank  itself,  in  such  case,  holds  any  of 
its  stock,  it  is  regarded  in  nil  respects  as  if  such 
stock  were  in  the  hands  of  a  natural  person, 
and  the  extent  of  the  several  liability  of  the  other 
stockholders  is  computed  accordingly.  Create  v. 
Babcock.lO  Met.,  525. 

These  rules  have  been  applied  in  several  well 
considered  judgments  of  other  courts,  where  the 
words  we  have  italicized  were  not  in  the  stat- 
utes upon  which  they  proceeded.  We  have 
found  no  case  in  conflict  with  them.  See  Create 
v.  Babcoek,  supra;  Atuood  v.  Bk.,  1  R.  L,  876; 
Matter  of  Vie  JJoUitter  Bk.,  27  N.Y.,893;  Adkint 
v.  Tlutrnton,  19  Ga.,  325;  Ilobintonv.  Lane,  19 
Qa.,  837;  Wittecll  v.  Starr,  48  Me.,  401.  See, 
also,  Morse,  Bkg.,  508. 

Although  assessments  made  by  the  comptrol- 
ler, under  the  circumstances  of  the  first  assess- 
ment in  this  case,  and  all  other  assessments,  suc- 
cessive or  otherwise,  not  exceeding  the  par  value 
of  all  the  stock  of  the  bank,  are  conclusive  upon 
the  stockholders,  yet  if  he  were  to  attempt  to 
enforce  one  made,  clearly  and  palpably,  con- 
trary to  the  views  we  have  expressed,  it  cannot 
be  doubted  that  a  court  of  equity,  if  its  aid  were 
invoked,  would  promptly  restrain  him  by  in- 
junction. 

1*26  J  Nothing  in  this  opinion  is  intended  in  any- 
wise to  affect  the  authority  of  Kennedy  v.  0*b- 
son,  8  Wall.,  498  [75  U.S.,  XIX.  ,4761,  and  Catey 
v.  Colli,  94  U.  8.,  678  [XXIV.,  168].  On  the 
contrary,  we  approve  and  re-affirm  the  rule  laid 
down  in  those  cases. 

The  comptroller  decided  correctly  as  to  his 
duty  in  this  case. 

The  judgment  of  t/ie  Supreme  Court  of  the  Dis- 
trict of  Columbia  it,  ttterefore,  affirmed. 
True  copy.  Test: 

•lames  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 
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CATHARINE  HALL  bt  al.,  Apptt. 
v. 

WILLIAM  H.  LAW. 

(See  8.  C,  12  Otto,  461-487.) 

Partition  of  real  eitate — conclusive  deeition — 
color  of  title — statutory  bar — defense  in  eject- 
ment—stale claim. 

L  In  proceedings  in  Indiana  to  partition  real  es- 
tate, the  order  of  the  court  appointing  the  commis- 
sVooers  is  a  determination  that  the  application  is  suf- 
fldent,  and  that  due  notice  of  it  has  been  given. 

&  This  conclusion  is  not  open  to  collateral  attack ; 
it  can  only  be  questioned,  on  appeal  or  writ  of  er- 
ror, by  s  superior  tribunal  invested  with  appellate 
Jurisdiction  to  review  it.  It  is  not  void  because  no 
petition  or  complaint  appears  in  the  record. 

a  Whenever  an  instrument,  by  apt  words  of  trana- 
•er  from  grantor  to  grantee,  whether  such  grantor 
ft*  under  the  authority  of  judicial  proceedings  or 
otherwise,  in  form  passes  what  purports  to  be  the 
atlejt  gives  color  of  title. 

1  Rren  if  invalid,  possession  under  it  for  the  pe- 
riod prescribed  by  statute  bars  the  right  of  the  true 
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owners  as  effectively  as  possession  under  the  most 

perfect  title. 

6.  It  is  an  absolute  defense  to  the  action  of  eject- 
ment ;  and  a  suit  in  equity,  brought  after  that  peri- 
od, for  the  determination  of  the  title  and  for  pos- 
session of  the  property,  will  not  be  entertained,  as  it 
is  founded  on  a  stale  claim. 

[No.  114.] 

Submitted  Dee.  6. 1880.    Decided  Dee.  SO,  1880. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 
The  case  fully  appears  in  the  opinion  of  the 
court. 

Meters.  James  C.  Denny  and  Charles  E, 

Marsh,  for  appellants. 

Mettrt.  Azro  Dyer,  Asa  Iglehart  and  J. 
E.  Iglehart,  for  appellee. 

Mr.  Justice  Field  deliverea  the  opinion  of 
the  court: 

This  is  a  suit  to  quiet  the  title  to  certain  real 
property  in  the  8tate  of  Indiana,  of  which  it  is 
charged  that  one  William  P.  Hall,  who  died  in- 
testate in  1857,  was  seised  in  fee.  By  the  law 
of  Indiana,  his  real  estate  descended  to  the  com- 
plainants. 

The  premises  in  controversy  are  situated  in  1 462  ] 
the  City  of  Evansville,  in  that  part  known  as 
Lamasco.  They  constitute  a  part  of  a  fractional 
section  in  the  subdivision  of  the  public  lands  in 
a  township  of  the  State.  A  small  stream  runs 
through  the  section,  known  as  Pigeon  Creek, 
on  the  west  of  which  four  sevenths  of  the  sec- 
tion lie,  and  on  the  east  three  sevenths.  The 
premises  in  suit  are  on  the  west  side  of  the  creek. 

In  1831,  the  deceased,  William  P.  Hall,  be- 
came the  owner  of  two  undivided  sevenths  of 
the  section.  In  1888,  proceedings  were  taken 
in  the  Circuit  Court  of  the  county  in  which  the 
section  lies,  at  the  instance  of  the  possessor  of 
an  undivided  interest,  for  a  partition  of  the  land 
and  an  assignment  in  severalty  of  the  interests 
of  the  different  owners.  These  proceedings  re- 
sulted in  a  partition,  by  which  the  interest  of 
Hall  was  Bet  apart  out  of  that  portion  of  the  sec- 
tion lying  east  of  Pigeon  Creek.  If  these  pro 
ceedinga  are  valid,  the  claim  of  the  complain- 
ants, as  the  heirs  and  the  widow  of  the  deceased, 
is  without  foundation.  He  was  devested  of  all 
interest  in  the  property  in  controversy  several 
years  before  his  death. 

The  proceedings  were  taken  under  an  Act  of 
the  State,  of  February,  1831,  entitled  "  An  Act 
to  Provide  for  the  Partition  of  Real  Estate,"  the 
1st  section  of  which  enacts: 

"  That  when  two  or  more  persons  are  propri- 
etors of  any  real  estate,  any  of  whom  are  desir- 
ous of  having  the  same  divided,  it  shall  and  may 
be  lawful  for  the  Circuit  Court  of  the  county 
where  such  real  estate  may  be  situate,  on  the  ap- 
plication of  any  such  person  (notice  of  such  ap- 
plication having  been  previously  given  by  the 
party  so  applying,for  at  least  four  weeks  in  some 

Subuc  newspaper  in  the  State),  to  appoint  three 
isinterested  freeholders,  residents  of  said  coun- 
ty, not  related  to  either  of  the  parties,  as  com- 
missioners for  dividing  the  said  estate;  and  said 
commissioners  having  previously  taken  an  oath 
or  affirmation,  before  some  justice  of  the  peace 
in  said  county,  honestly  and  faithfully  to  exe- 
cute the  trust  reposed  in  them  as  commissioners 
aforesaid,  shall  proceed  to  make  division  of  said 
estate,  as  directed  by  the  court,  among  the  own- 
ers and  proprietors  thereof,  according  to  their 
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respective  rights;  which  partition  being  made 
by  the  said  commissioners  or  any  two  of  them, 
and  return  thereof  being  made  by  the  said  com- 
missioners, in  writing,  under  their  hands,  to 
said  court,  particularly  describing  the  lots  or 
[  463 ]  portions  allowed  to  each  respective  owner  or  pro- 
prietor, mentioning  which  of  the  owners  or  pro- 
prietors are  minors,  if  any  sucli  there  be,  which 
return  being  acknowledged  by  the  commission- 
ers making  the  same,  before  any  one  of  the 
judges  of  the  court  aforesaid  for  the  said  county, 
and  accepted  by  the  court,  and  entered  and  re- 
corded in  the  clerk's  office,  shall  be  a  partition 
of  such  lands,  lots  and  tenements  therein  men- 
tioned."  Rev.  Laws  of  Ind.,  1838,  426. 

The  record  of  the  proceedings  of  the  partition 
in  this  case  consists  of  the  order  of  the  Circuit 
Court  of  September  12th,  1832,  appointing  three 
commissioners  to  divide  the  section  between  the 
several  proprietors,  and  to  report  to  the  court 
at  the  next  Term;  their  report  at  the  next  Term, 
in  March,  1833,  showing  the  partition  made  and 
the  part  assigned  to  each  proprietor;  the  con- 
firmation of  the  report  at  that  Term  by  the  court, 
and  its  apportionment  of  the  expenses  of  the 
partition  among  the  proprietors. 

The  order  appointing  the  commissioners  re- 
cites that  it  was  proved  to  the  satisfaction  of 
the  court  that  David  Miller,  one  of  the  propri- 
etors, had  given  due  and  legal  notice  that  he 
would,  on  the  third  day  of  the  court,  which  was 
that  day,  Sep.  12,  make  application  for  the 
appointment  of  commissioners  to  divide  among 
the  several  proprietors  thereof  the  fractional 
section. 

The  report  gives  the  boundaries  of  the  sec- 
tion, and  sets  forth  with  proper  description  the 
portion  assigned  to  each  proprietor.  It  com- 
plies in  its  details  with  the  requirements  of  the 
statute  and  is  accompanied  with  a  plat  of  the 
land  showing  the  tracts  assigned. 

The  validity  of  this  partition  is  assailed  be- 
cause no  complaint  or  petition  of  the  applicant 
for  the  partition  appears  in  the  record  as  the 
foundation  of  the  proceedings,  and  without  one 
it  is  contended  that  they  were  void. 

The  statute  does  not  in  terms  require  the  ap- 
plication of  the  proprietor  seeking  a  partition 
to  be  presented  in  writing,  or,  if  one  be  pre- 
sented, to  be  filed  among  the  records  of  the 
court.  All  that  it  designates  as  necessary  to 
authorize  the  court  to  act  is,  that  there  should 
be  an  application  for  the  partition  by  one  or 
more  joint  proprietors,  after  giving  notice  of 
the  intended  application  in  a  public  newspaper 
for  at  least  four  weeks.  When  application  is 
'4641  m&de,  the  court  must  consider  whether  it  is  by 
1  a  proper  party,  whether  it  is  sufficient  in  form 

and  substance,  and  whether  the  requisite  notice 
has  been  given  as  prescribed.  Its  order  made 
thereon  is  an  adjudication  upon  these  matters. 

The  recitals  in  the  order  show  a  compliance 
with  the  statute;  they  show  jurisdiction  in  the 
court  over  the  subject.  That  jurisdiction  arises 
upon  the  presentation  of  the  application,  ac- 
companied with  proper  proof  of  previous  notice 
of  it.  The  order  of  the  court  appointing  the 
commissioners  is  a  determination  that  the  appli- 
cation is  sufficient,  and  that  due  notice  of  it  has 
been  given.  This  conclusion  is  not  open  to  col- 
lateral attack;  it  can  only  be  questioned,  on  ap- 
peal or  writ  of  error,  by  a  superior  tribunal  in- 
vested with  appellate  jurisdiction  to  review  it. 
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Yoorliees  v.  Bk.,  10  Pet,  449;  Tlumpson  v.  Tot- 
mie,  2  Pet.,  157;  Comstock  v.  Or  aw  ford,  3  Wall., 
396  [70  U.  S.,  XVIII.,  841. 

The  cases  of  Lease  v.  Carr,  5  Blackf.,  353, 
and  Stiaw  v.  Parker,  6  Blackf.,  845,  cited  by 
complainants,  do  not  support  their  position.  In 
the  first  case,  the  Supreme  Court  of  Indiana, 
having  the  proceedings  in  partition  before  it  for 
review  on  writ  of  error,  held  that  the  petition 
of  the  appellant  should  show  the  extent  and 
nature  of  his  interest  in  the  land,  and  that  he 
holds  it  in  common  with  the  defendants,  whose 
interests,  if  known  to  him,  should  also  be  stated; 
and  that  as  the  petition  in  that  case  was  silent 
in  these  particulars,  and  merely  requested  the 
appointment  of  commissioners  to  divide  the 
land,  it  was  defective,  and  the  order  made  there- 
on was  erroneous.  But  the  court  did  not  hold 
or  intimate  that  the  order  and  subsequent  pro- 
ceedings were,  from  the  defective  character  of 
the  petition,  absolutely  void.  It  was  the  com- 
mon case  of  the  reversal  of  proceedings  be- 
cause of  intervening  error.  If  not  thus  cor- 
rected, the  existence  of  the  error  in  no  respect 
impairs  the  validity  and  efficacy  of  the  subse- 
quent proceedings,  or  the  order  or  judgment 
thereon.  The  distinction  between  erroneous  and 
void  orders  and  judgments  is  too  familiar  to  call 
for  extended  observation,  and  is  fully  recog- 
nized, not  only  in  the  courts  of  Indiana,  but  in  AAS1 
those  of  every  State  in  the  Union.  Horner  v.  [*°5J 
Doe,  1  Ind,  180;  Doe  v.  Smitli,  1  Ind,  451;  Doe 
v.  Harvey,  8  Ind.,  104;  As/tleyy.  Laird,  14Ind, 
222;  Cox  v.  Mattliewt,  17  Ind.,  867;  Evans  v. 
Asliby,  22  Ind.,  15;  Waltz  v.  Borroway,  25  Ind, 
380;  Hawkins  v.  Hawkins, 28 Ind,  67;  Comparet 
v.  Hanna,  34  Ind.,  74;  Oatin  v.  Oraydon,  41 
Ind.,  559;  Burk  v.  Hill.  55  Ind.,  419;  Hays  v. 
Ford.HSlnd., 52;  Hunter  v.Bumsville,  Turnpike 
Co..  56  Ind.,  218;  Wiley  v.  Parey,  61  Ind.,  457. 
The  second  case,  Shaw  v.  Parker,  also  came  be- 
fore the  Supreme  Court  on  a  writ  of  error,  and 
follows  in  its  decision  Lease  v.  Carr.  We  see 
nothing  in  either  to  impeach  the  validity  of  the 
order  of  the  Circuit  Court  of  the  county  ap- 
pointing the  commissioners,  or  its  order  con- 
firming their  report.  Thus  confirmed,  the  re- 
port constituted  in  the  language  of  the  st**ute, 
a  partition  of  the  lands  described  in  it. 

The  complainants,  treating  as  invalid  the  par- 
tition proceedings,  sue  for  the  undivided  two 
sevenths  of  that  portion  of  the  fractional  sec- 
tion lying  west  of  Pigeon  Creek,  and  assume  in 
their  Dill  of  complaint  that  the  title  of  the  de- 
fendant rests  upon  a  deed  made  under  a  decree 
in  a  suit  in  chancery  commenced  against  the 
deceased  in  1886,  three  year?  ~*»er  the  alleged 
partition.  It  seems  that  a  claim  was  made  at 
that  time  that  the  two  undivided  sevenths  of  the 
fractional  section  was  conveyed  by  its  then 
owner,  Nathaniel  Ewing  and  his  wife,  to  one 
William  Prince,  upon  a  condition  which  had 
failed;  that  upon  the  death  of  Prince,  his  estate 
being  insolvent,  the  Property  had  been  sold  by 
order  of  the  probate  Court  to  one  William  Dan- 
iel, for  $45,  and  for  the  like  sum  had,  by  him 
and  wife,  been  conveyed  to  the  deceased  Will- 
iam P.  Hall;  and  the  suit  in  chancery  was 
brought  by  parties  who  had  obtained  another 
conveyance  from  Ewing  and  wife  to  set  aside  the 
probate  sale,  and  to  compel  the  deceased  to  con- 
vey his  interest  to  them.  The  suit  resulted  in 
a  decree  directing  the  execution  of  a  deed  of  the 
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title  and  interest  of  the  deceased  to  the  com- 
plainants in  that  suit,  of  whom  the  defendant 
was  one,  by  a  commissioner  appointed  by  the 
court.  The  decree  describes  the  two  undivided 
sevenths  as  being  the  same  tract  assigned  to  the 
deceased  in  the  partition  proceedings.  The 
father  of  the  deceased  was  appointed  the  com- 
missioner, and  he  executed  the  deed  ordered. 
...  The  complainants  here  assail  the  validity  of 
l*eeJ  this  decree,  as  being  rendered  without  service 
upon  the  deceased,  who  was  then  a  minor  under 
ten  years  of  age,  upon  an  answer  filed  by  a 
guardian  ad  litem,  who  was  not  authorized  to 
waive  service  on  his  ward.  It  is  not  necessary 
to  examine  into  the  validity  of  the  decree  for 
this  or  other  reasons.  This  deed  purports  to 
pass  whatever  title  the  deceased  possessed  in  the 
lands  conveyed  under  the  probate  sale,  whether 
it  be  considered  as  the  two  undivided  sevenths 
of  the  whole  fractional  section,  or  the  tract  as- 
signed to  him  on  the  partition.  It  gave  at  least 
color  of  title.  Whenever  an  instrument,  by  apt 
words  of  transfer  from  grantor  to  grantee, 
whether  such  grantor  act  under  the  authority 
of  judicial  proceedings  or  otherwise,  in  form 
passes  what  purports  to  be  the  title,  it  gives 
color  of  title.  The  deed  of  the  commissioner  in 
this  case,  with  the  return  of  the  commissioners 
in  the  partition  proceedings,  gave  such  color. 
Even  should  they  be  considered  as  invalid,  pos- 
session under  them  for  the  period  prescribed  by 
statute  bars  the  right  of  the  true  owners  as  ef- 
fectively as  possession  under  the  most  perfect 
title.  It  is  an  absolute  defense  to  the  action  of 
ejectment.  And  a  suit  in  equity,  brought  after 
that  period,  for  the  determination  of  the  title 
and  for  possession  of  the  property,  will  not  be 
entertained,  as  it  is  founded  on  a  stale  claim. 
As  the  statutes  of  limitations  in  most  States, 
and  in  Indiana,  among  them,  apply  in  terms 
only  to  legal  remedies,  courts  of  equity  are  con- 
sidered as  bound  by  them  only  in  cases  of  con- 
current jurisdiction.  In  other  cases  they  are 
said  to  act  only  by  analogy,  and  not  in  obedience 
to  the  statutes.  Though  the  present  case  is  in 
form  a  suit  in  equity,  and  as  the  bill  asks  for  an 
injunction  it  may  be  so  treated,  it  is  essentially 
a  suit  to  recover  the  possession  of  the  land. 
The  complainants  are  out  of  possession,  and  the 
defendant,  or  parties  claiming  under  him,  arc 
in  possession.  The  determination  in  favor  of 
the  complainants'  title  is  only  preliminary  to  a 
decree  for  the  surrender  of  possession.  If  not 
a  concurrent  remedy  with  the  common  law  ac- 
tion of  ejectment,  it  so  nearly  resembles  the 
latter  as  to  justify  the  rule  that  u  such  cases  the 
tatutc  equally  applies. 
The  defendant  and  his  a&sociates  in  the  deed 
of  the  commissioner,  or  persons  claiming  under 
them,  have  been  in  possession  of  the  entire 
fractional  section  for  over  forty  years,  and  dur- 
ing all  this  period  have  exercised  acts  of  owner- 
1467 1  SU1P  °f  almost  even'  kind.  They  have  laid  out 
the  land  into  lots,  blocks,  streets  and  alleys,  and 
have  made  extensive  improvements  either  upon 
them  or  in  connection  with  them.  They  have 
also  sold  parcels  to  a  large  number  of  persons, 
who  have  gone  into  possession,  and  still  hold 
them,  and  have  erected  buildings  thereon.  The 
Town  of  Lamasco,  laid  out  by  them  upon  the 
land,  reached  a  population  of  over  ten  thousand 
inhabitants  before  it  was  annexed  to  the  City  of 
Evansville,  of  which  it  now  forms  a  part. 

See  12  Otto. 


The  Statute  of  Indiana  reserved  to  the  de- 
ceased a  right  of  action  to  recover  the  premises 
for  five  years  after  he  came  of  age,  ana  though 
be  lived  for  ten  years  after  that  period,  within 
the  vicinity  of  the  property,  and  was  cognizant 
of  the  possession  of  the  defendant  and  his  asso- 
ciates, and  of  parties  holding  under  them,  of 
their  claim  of  ownership  and  of  their  improve- 
ments, he  made  no  attempt  to  disturb  them  in 
its  possession,  use  and  enjoyment,  or  in  the  sale 
of  portions  of  it. 

The  claim  now  set  up  by  the  complainants  is 
a  stale  one  and,  under  the  facts  disclosed, with- 
out merit.  The  decree  dismissing  tlie  bill  mutt, 
therefore  be  affirmed  ;  and  it  is  so  ordered. 

True  copy.  Test : 

James  H .  McKenney,  Clerk,  Sup.  Court,  TJ.  8 

Cited -20  N.  W.  Rep.,  781. 


UNITED  STATES,  ex  rei.  Thomas  McBrdde,    1 407 ] 

Ptff.  in  Err., 

T. 

CARL  SCHURZ,  Secretary  of  the  Depart- 
ment of  the  Interior. 
(See  8.  C,  12  Otto,  407, 408.) 
Costs  against  public  officer— general  rule. 

1.  In  an  action  against  a  public  officer,  as  Secretary 
of  the  Interior,  in  regard  to  the  manner  in  which  be 
has  discharged  his  official  duties,  although  no  inten- 
tional wrong  is  charged  or  proved  against  him,  yet 
costs  may  be  recovered  against  him. 

2.  The  general  rule  should  be  followed  that  the 
prevailing  party  should  recover  his  costs  of  the  un- 
successful one. 

[No.  707.] 

Submitted  Dec.  SO.  1880.  Decided  Jan.  10, 1881. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
On  motion  to  modify  decree. 
The  case  is  stated  by  the  court. 
Messrs.  J.  H.  Mandeville  and  W.  H. 
Smith,  for  plaintiff  in  error. 

Messrs.  Charles  D evens,  Atty-Gen.,  and 
J.  K.  McCsvmmon,  Asst.  Atty-Gen.,  for  de- 
fendant in  error. 

Messrs.  D.  S.  Brooks  and  James  K.  Rcdington, 
for  defendants  in  error  in  No.  266,  filed  a  brief 
in  this  case  by  leave  of  court. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

In  this  case,  a  motion  is  made  to  modify  the 
order  that  each  party  should  pay  his  own  costs 
and  give  the  plaintiff  his  costs  against  the  de- 
fendant. 

Our  first  impression  was  that  as  the  defendant 
was  sued  in  regard  to  the  manner  in  which  he 
had  discharged  certain  official  duties  as  Secre- 
tary of  the  Interior,  in  which  no  intentional  [408] 
wrong  was  charged  or  proven  against  him,  it 
would  be  unjust  to  make  him  pay  the  costs  of 
the  proceeding,  out  of  his  own  pocket. 

But  a  careful  examination  of  the  authorities 
leaves  us  no  option  but  to  follow  the  rule  that 
the  prevailing  party  shall  recover  of  the  unsuc- 
cessful one  the  legal  costs  which  he  has  expended 
in  obtaining  his  rights. 

In  the  case  of  Kendall  v.  U.  8.,  12  Pet,  524, 
which  is  the  leading  case  establishing  the  right 
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of  a  citizen  to  the  use  of  the  writ  of  mandamus 
to  compel  a  public  officer  to  perform  a  duty 
merely  ministerial,  the  relator  recovered  his 
costs.  The  duty  in  that  case,  as  in  the  present, 
was  one  demanded  of  a  cabinet  officer,  namely: 
the  '^ostmaster-General,  and  which  he  refused 
10  perform.  It  is  obvious  that  he  thought  he 
was  right  in  refusing  to  do  the  act  demanded  of 
him,  yet  this  court,  as  shown  by  the  report  of 
the  case,  rendered  judgment  for  costs  against 
him. 

In  the  case  of  U.  8.  v.  Boutwett,  17  Wall., 604 
[84  U.  8.,  XXI.,  721],  which  was  the  case  of  a 
writ  of  mandamus  against  Mr.  Boutwell,  as  Sec- 
retary of  the  Treasury  ,  and  which  the  court  held 
to  be  abated  by  his  retirement  from  office,  it  was 
said:  "  It  is  the  personal  default  of  the  defend- 
ant that  warrants  the  impetration  of  the  writ, 
and  if  a  peremptory  writ  of  mandamus  be  award- 
ed, the  costs  must  fall  upon  the  defendant." 
And  it  is  argued  that  as  it  would  be  unjust  to 
make  the  successor  in  office  of  the  delinquent 
Secretary  pay  the  cost  of  defending  the  action 
of  his  predecessor,  the  writ  must  of  necessity 
abate. 

We  cannot  in  the  face  of  these  coses,  refuse 
the  order  for  costs,  however  much  we  might 
wish  it  were  otherwise.  There  rosy  be  a  con- 
tingent or  other  fund  of  the  department  out  of 
which  these  costs  can  be  paid.  If  there  is  no 
such  provision,  Congress  may  provide  for  it  or 
enact  generally  that  when  the  officers  of  the  Gov- 
ernment are  sued  with  reference  to  the  manner 
in  which  they  have  performed  or  failed  to  per- 
form their  official  duties,  they  should  be  relieved 
from  expense  of  the  suit  if  they  have  acted  with 
good  motives  and  upon  reasonable  grounds  as 
in  revenue  seizures  and  similar  cases. 

The  plaintiff  mutt  have  judgment  for  hit  costs. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


1 467]  WILLIAM  R.  WALKER,  Assignee  in  Bank- 
ruptcy, of  Nobth  MisflOUBi  Insurance  Com- 
pany, Appt. 

». 

JOSEPH  T.  REISTER  et  au 

(See  8.  C,  12  Otto,  467-472.) 

Conversion  of  bonds. 

A  bill  brought  against  the  officers  and  directors  of 
a  company  for  an  unlawful  conversion  of  bonds  of 
the  company,  cannot  be  sustained  where  they  were 
not  the  company's  property,  but  were  borrowed  for 
temporary  use  and  were  returned  to  their  true 
owners. 

[No.  110.] 

Argued  Dec.  7,  1880.      Decided  Jan.  10,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
The  case  is  fully  stated  by  the  court. 
Mr.  Nathaniel  Myers,  for  appellant. 
Mr.  James  O.  Broadhead,  for  appellees. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  appellant,  who  was  assignee  in  bank- 
ruptcy of  the  North  Missouri  Insurance  Com- 
pany, filed  his  bill  in  equity  in  the  District  Court 
for  the  Eastern  District  of  Missouri  against  the 


1 468] 


appellees,  who  had  been  the  officers  and  direct- 
ors of  the  corporation  prior  to  the  bankrupt  pro- 
ceedings. The  District  Court,  after  answer, 
replication,  and  voluminous  depositions,  dis- 
missed the  bill,  and  the  Circuit  Court  affirmed 
that  decree  on  appeal.  From  this  latter  decree 
the  assignee  appeals  to  this  court. 

The  bill,  in  substance,  sets  forth  that,  at  a 
certain  date  prior  to  the  institution  of  proceed- 
ings in  bankruptcy,  the  corporation  was  the 
owner  of  bonds  of  the  Counties  of  Macon, 
Schuyler,  Knox  and  Adair,  and  other  securities, 
amounting  in  the  aggregate  to  over  $186,000  ; 
that  the  bonds  were  in  the  possession  of  the 
company  in  the  month  of  May,  1875,  when  they 
were  exhibited  to  the  superintendent  of  the  in- 
surance department  of  the  State  of  Missouri, 
and  a  similar  officer  of  the  State  of  Ohio,  by  the 
defendants,  or  some  of  them,  as  investments  of 
the  funds  of  the  Company,  and  as  evidence  to 
these  superintendents  of  the  sound  condition  of 
the  company  and  its  right  to  continue  the  bus- 
iness of  insurance.  The  foundation  of  the  re- 
lief sought  is  thus  stated  in  the  language  in  the 
bill: 

"  Yet  your  orator  further  shows  that,  not- 
withstanding the  premises,  the  said  directors  and 
officers,  unmindful  of  their  duty  aforesaid,  but 
intending  to  cheat  and  defraud  the  said  insur- 
ance company  and  its  creditors  aforesaid,  pre- 
vailed upon  and  procured  the  said  treasurer  to 
unite  and  co-operate  with  them,  as  in  fact  he 
did  unite  and  co-operate  with  them,  in  parcel- 
ing out  and  distributing  the  said  notes  and 
bonds  among  themselves  and  their  friends  at 
some  time  prior  to  the  19th  day  of  June,  1878, 
wholly  without  consideration  whatever,  and  in 
gross  disregard  of  their  duty  as  such  directors 
and  officers  of  said  company,  and  thereby  and 
through  the  neglect  of  duty,  and  through  the 
fraud  and  breach  of  trust  of  the  said  officers 
and  directors  of  said  Company,  the  said  bonds 
and  notes  became  and  were  wholly  lost  to  the 
said  Company  and  its  creditors,  and t0  your  ora- 
tor as  assignee  aforesaid." 

The  answer  denied  that  the  Company  ever 
owned  the  bonds  and  that  they  were  so  parceled 
out  and  distributed  among  the  defendants  and 
their  friends. 

The  clear  result  of  a  large  amount  of  testi-  [469] 
mony  in  regard  to  the  bonds  in  controversy  is 
that  they  were  borrowed  from  divers  persons 
and  corporations  who  owned  them,  or  were 
placed  in  the  temporary  possession  of  the  officers 
of  the  Insurance  Company  for  the  purpose  of  be- 
ing shown  to  the  examining  superintendents  as 
property  of  that  Company,  with  the  understand- 
ing that  as  soon  as  the  examination  was  over 
they  should  be  returned  to  their  owners;  and 
that  this  was  done.  It  is  also  established  that 
the  parties  who  actually  owned  the  bonds  were 
aware  of  the  fraudulent  use  which  was  to  be 
made  of  them,  and  were  willing  in  this  way  to 
contribute  to  the  deception  practiced  on  the  of- 
ficial examiners. 

Nothing  of  this,  nowever,  is  alleged  in  the 
bill  or  is  found  in  the  answer.  The  relief  sought 
is  based  squarely  on  the  ground  that  the  bonds 
in  question,  being  in  possession  of  the  defend- 
ants as  the  property  of  the  Insurance  Company, 
were  by  them  unlawfully  converted  to  their  own 
use,  whereby  the  Company  and  the  creditors  of 
the  Company,  by  reason  of  its  insolvency,  were 
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defrauded  of  their  value.  The  bill  makes  a  case 
of  conversion  for  which  an  action  in  the  nature 
of  trover  at  common  law  would  lie,  and  it  is 
difficult  to  see  any  sufficient  ground  for  the  in- 
terposition of  a  court  of  equity. 

But,  apart  from  this,  it  seems  that  unless  the 
complainant  has  sustained  both  of  the  principal 
allegations  of  the  bill,  namely:  that  the  bonds 
were  the  property  of  the  Company,  and  that  the 
defendants  unlawfully  converted  them  to  their 
own  use,  his  bill  was  properly  dismissed. 

Now,  the  testimony  makes  it  very  clear  that 
the  defendants  did  not  convert  the  bonds  to  their 
own  use  or  distribute  them  among  their  friends, 
as  alleged  in  the  bill.  It  is  also  quite  apparent 
that  they  received  no  consideration  for  the  re- 
turn of  the  bonds  to  their  owners,  and  com- 
mitted no  fraud  on  the  Insurance  Company  in 
the  transaction,  and  that,  in  fact,  they  were  act- 
ins  with  a  mistaken  zeal  in  what  they  supposed 
tobe  the  interest  of  their  corporation. 

They  do  not,  therefore,  occupy  the  position 
1 470 1  °*  emDczzlcrs  of  funds  intrusted  to  their  charge 
1       1  by  the  Company;  but  that  is  precisely  the  effect 
of  the  allegations  of  the  bill  which  we  have 
copied,  and  it  is  also  the  only  inference  to  be 
drawn  from  the  whole  of  its  scope  and  tenor. 

So,  also,  we  do  not  think  that  the  evidence 
establishes  that  the  Insurance  Company  wasever 
the  owner  of  these  bonds.  It  never  paid  any- 
thing for  them,  nor  gave  consideration  in  any 
other  way.  It  lost  nothing  by  the  transaction 
in  which  the  bonds  came  into  the  possession  of 
its  officers  and  passed  out  of  that  possession. 

It  had  not,  therefore,  any  honest  claim  to  the 
ownership  of  the  bonds;  and  if  the  dishonest 
purpose  for  which  they  were  used  can  be  im- 
puted to  the  corporate  entity,  it  is  very  certain 
that  when  the  transaction  was  over  it  could  con- 
fer no  rightful  authority  on  that  corporation  to 
retain  or  reclaim  the  bonds.  As  between  the 
Insurance  Company  and  the  owners  of  the  bonds 
the  title  never  passed'from  the  latter,  nor  did 
any  vested  ownership  pass  to  the  former.  How, 
then,  can  it  be  said  that  these  officers  cheated 
or  defrauded  the  Company,  or  that  the  bonds 
were  lost  to  the  Company  by  their  neglect  or 
their  fraud  or  breach  of  trust  ?  How  could  the 
corporation  lose  what  it  did  not  own  ?  How 
could  it  be  cheated  out  of  that  to  which  it  had 
no  right  ?  How  could  it  be  defrauded  out  of 
property  belonging  to  others  and  in  the  hands 
of  tl  »ose  who  owned  it  ? 

A  very  ingenious  argument  is  made  by  coun- 
sel of  appellant,  on  which  he  places  much  re- 
liance, to  the  effect  that,  having  proved  that 
these  bonds  were  once  in  the  possession  of  the 
Insurance  Company  and  were  not  to  be  foimd 
when  its  assets  were  turned  over  to  the  assignee, 
he  has  made  a  prima  facie  case,  and  that  de- 
fendants cannot  set  up  in  their  defense  the  fraud- 
ulent transaction  which  shows  their  own  guilt 

It  is  not  necessary  to  decide  here  whether,  if 
the  plaintiff  had  brought  an  action  of  trover, 
and  had  proved  before  the  jury  by  some  com- 
petent witness  that  these  bonds  were  in  the 
hands  of  the  officers  of  the  Company,  who  as- 
serted them  to  be  the  bonds  of  the  corporation, 
they  would  in  defense  have  been  permitted  to 
show  the  facts  we  have  stated  because  of  the 
turpitude  of  their  action  in  the  matter.  We  need 
I  471i  not  decide  this,  for  the  reason  that,  in  proving 
the  possession  of  these  bonds,  the  plaintiff  has 
See  12  Otto. 


proved  at  the  same  time  the  character  of  that 
possession.  He  has  proved  that  the  possession 
of  the  Insurance  Company  was  not  with  claim 
of  ownership,  but  it  was  a  temporary  loan,  not 
of  the  bonds,  but  of  their  possession  for  a  defi- 
nite purpose,  which  being  accomplished  they 
were  returned  to  their  real  owners.  It  was  one 
transaction,  and  must  be  so  considered  in  the 
broad  view  of  a  court  of  equity;  a  transaction 
in  which  the  fraudulent  purpose  is  fatal  to  the 
title  of  the  Insurance  Company,  or  any  right 
which  that  Company  could  assert  under  it.  A 
coi>rt  of  equity  will  not  stop  half  way  in  the  in- 
vestigation of  a  fraud  which  is  quite  apparent, 
to  give  one  of  the  parties  to  it  affirmative  relief 
at  the  expense  of  the  other.  In  such  cases,  better 
is  the  condition  of  the  defendant. 

It  is  also  argued  that  the  fraud  was  against 
the  creditors  of  the  Company,  and  the  assignee 
can  pursue  the  party  who  defrauded  them. 

To  this  there  are  several  sufficient  answers: 

1.  The  bill  is  not  framed  on  that  foundation, 
but  distinctly  on  the  ground  of  a  conversion  of 
the  funds  of  the  Company,  which,  if  true,  is  to 
that  extent  a  fraud  on  the  Company's  creditors. 
But  as  we  have  already  shown,  the  Company 
was  defrauded  of  nothing,  because  it  did  not 
own  the  bonds. 

2.  Though  the  bill  alleges  in  a  general  way 
that  the  exhibition  of  these  bonds  was  a  fraud 
upon  the  creditors,  it  is  difficult  to  see  how  that 
can  be  if  the  bonds  were,  as  the  bill  alleges,  at 
that  time  the  propcrtv  of  the  Company.  If  that 
was  so,  the  officers  had  a  right  and  were  in 
duty  bound  to  exhibit  them. 

8.  There  is  no  allegation  that  any  particular 
creditor  ever  became  so,  or  was  influenced  in  his 
action  toward  the  corporation  by  reason  of  this 
exhibition  of  these  securities.anu  it  is  denied  in 
the  answer  that  any  creditor  was  so  influenced, 
and  no  proof  to  establish  the  charge  is  given. 

4.  And,  last,  it  seems  to  be  reasonable  that  if 
any  creditor  was  misled  to  his  loss  by  this  fraud- 
ulent misconduct  of  the  officers  of  the  Company, 
he  would  have  a  corresponding  right  to  a  rem 
edy  in  his  own  name  against  them  to  the  extent 
of  his  individual  injury,  quite  independent  of 
the  right  of  the  assignee  to  recover  for  property 
of  the  corporation  embezzled  or  converted  by  14791 
these  officers.  l*«*J 

In  short,  whatever  remedy  there  may  exist  to 
anyone  to  pursue  these  parties  and  others  for 
their  share  in  this  transaction,  either  at  law  or 
in  equity,  this  bill,  founded  on  a  devastavit  of 
assets  or  the  Company,  if  language  borrowed 
from  a  kindred  branch  of  the  law  may  be  thus 
used,  cannot  be  sustained,  because  it  is  clear 
that  the  bonds  which  are  said  to  have  been  con- 
verted were  never  the  bonds  of  the  bankrupt 
corporation.  The  decree  of  the  Circuit  Court  it 
affirmed. 
True  oopy.  Test : 

Jamas  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


WILLIAM  B.  WADBWOBTH,  Appt., 
9. 

BOARD   OF   SUPERVISORS   OF  EAU 
CLAIRE  COUNTY. 
(See  S.  C.,  12  Otto,  534-641 

•The  principles  announced  In  Arpiv/vxitl  T.  Com- 
missioners [XVI].,  m  affirmed. 
•Head  note  by  Mr.  Justice  Hablah. 
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[No.  153.1 

Argued  Dec.  16, 1880.   Decided  Jan.  10,  1881. 

APPEAL  from  the  Circuit  Court  of  the 
Unite.'  States  for  the  Western  District  of 
Wisconsin. 
The  case  is  fully  stated  by  the  Court. 
Messrs.  L.  8.  Dixon  and  M.  H.  Carpenter, 
for  appellant. 

Meters.  Bartlett  dkHayden,  for  appellee. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

By  an  Act  of  the  Legislature  of  Wisconsin,  ap- 
proved April  1,  1864,  the  legal  voters  of  certain 
counties,  among  which  are  the  Counties  of  Eau 
Claire  and  St.  Croix,  were  authorized  to  vote 
upon  the  subject  of  municipal  aid  in  the  con- 
struction of  a  railroad  from  Tomah  to  Lake  St. 
Croix,  by  the  Tomah  and  Lake  St.  Croix  Rail- 
road Company,  subsequently  called  the  West 
Wisconsin  Railway  Company. 

The  Act  declared  that  "If  a  majority  of  the 
ballots  cost  in  any  of  said  counties  be  far  rail- 
road aid,  the  County  Board  of  Supervisors  of 
said  counties  shall  nave  power,  by  resolution, 
to  cause  to  be  issued  bonds  of  the  denomination 
of  1 100  to  $1,000  each,  to  an  amount  not  ex- 
ceeding $50,000  for  each  of  said  counties,  pay- 
able thirty  years  after thedate thereof, with  inter- 
est at  the  rate  of  seven  per  centum  payable  semi- 
annually in  the  City  of  New  York.at  such  place 
as  the  Treasurer  of  the  State  shall  designate." 
The  Board  of  Supervisors  of  each  of  the  coun- 
ties voting  such  aid  were  required  to  "  Annu- 
ally cause  to  be  levied  and  collected,  as  other 
state  and  county  taxes  are  collected,  a  sum  of 
money  sufficient  to  pay  the  interest  accruing 
and  existing  by  reason  of  the  bonds  which  ei- 
ther of  saia  counties  may  issue,  at  the  rate  afore- 
said, and  such  further  amount  to  defray  any  ex- 
pense attending  the  payment  of  such  interest." 

The  Act  further  provided  that  "The  said 
bonds,  when  auUiorized  to  be  issued  as  aforesaid 

1 135]  8na^  field  bjr  tne  county  Board  of  Supervis- 
■  J  ore  of  each  of  said  counties,  and  the  same  or  the 
avails  thereof,  shall  be  expended  in  the  coun- 
ties which  issue  the  same  (provided  the  railroad 
passes  through  the  said  county),  in  the  grading 
of  said  railroad,  or  in  the  purchase  of  ties  there- 
for; and  the  said  bonds  shall  be  delivered  to 
the  said  railroad  company  when  the  Board  of 
Supervisors  of  each  of  said  counties  are  satisfied 
that  the  same  will  be  applied  for  such  purpose." 

On  the  5th  of  November,  1867,  an  election 
was  held  in  the  County  of  Eau  Claire,  at  which 
a  majority  of  votes  were  cast  in  favor  of  aid,  to 
the  extent  of  $50,000,  to  the  Tomah  and  Lake 
St.  Croix  Railroad  Company.  The  road  was 
constructed  through  the  county  prior  to  March 
10,  1870,  but  it  does  not  appear  when  the  work 
of  such  construction  was  commenced.  The  en- 
tire road  was,  however,  fully  constructed  on  or 
about  December  1st,  1871,  since  which  date  it 
has  been  operated  as  a  railway. 

On  and  prior  to  March  15th,  1870,  the  com- 
pany demanded  of  the  Board  of  Supervisors  for 
the  County  of  Eau  Claire,  county  bonds  to  the 
amount  of  $50,000,  and  payable  as  required  by 
the  statute.  The  Board  refused  to  comply  with 
that  demand,  and  made  the  following  record  of 
such  refusal,  viz.:  •'  The  county  Board  of  Su- 
pervisors of  Eau  Claire  County  met  at  the  of- 

228 


flee  of  the  clerk,  all  members  present  The 
Board  took  up  the  subject  of  issuing  the  bonds 
of  the  county  to  the  West  Wisconsin  Railroad 
Co.  as  voted  in  1867,  and  expressed  themselves 
as  willing  to  issue  the  bonus  of  the  county  if 
•they  could  be  paid  by  a  tax  as  understood  at 
the  time  the  vote  was  taken,  but  as  our  highest 
courts  have  decided  that  it  is  illegal  to  levy  and 
collect  a  tax  to  pay  such  bonds,  they  refuse  to 
issue  them.  They  arc  unwilling  to  issue  the 
bonds  of  the  county,  which  cannot  be  paid  but 
must  be  repudiated  in  the  end,  for  the  reason 
that  it  would  be  unjust  to  the  bondholder,  and  a 
disgrace  to  the  county,  and  requested  the  coun- 
ty Board  of  Supervisors  of  said  county  to  cause 
said  bonds  to  be  issued  and  delivered  to  the  said 
company  as  required  by  low  and  the  aforesaid 
vote  of  the  electors  of  said  county." 

There  is  some  confusion  in  the  language  em- 
ployed in  this  minute  of  the  proceedings  of  the 
County  Board,  but  there  can  be  no  doubt  as  to  1 536] 
the  grounds  upon  which  it  refused  to  execute 
and  deliver  the  bonds. 

By  an  Act  approved  March  25,  1872,  so  much 
of  the  Act  oi  April  1,  1864,  as  authorized  the 
Counties  of  St.  Croix  and  Eau  Claire  to  issue 
bonds  in  aid  of  the  construction  of  a  railroad 
from  Tomah  to  Lake  St.  Croix  was  repealed. 

On  or  about  September  1,  1875,  the  railroad 
company  for  a  valuable  consideration,  assigned 
and  transferred  to  Wadsworth  all  and  every 
cause  of  action,  in  law  or  equity  it  then  had  or 
to  which  it  was  entitled,  against  the  County  of 
Eau  Claire,  by  reason  of  the  failure  and  refusal 
of  its  Board  of  Supervisors  to  issue  and  deliver 
county  bonds  in  accordance  with  the  vote  of 
the  people. 

The  object  of  the  present  suit  in  equity,  by 
Wadsworth  as  assignee  of  the  company,  is  to 
compel  the  execution  and  delivery  to  nim  of 
such  bonds.  To  the  bill  filed,  a  demurrer  was 
sustained,  and  judgment  was  entered  for  the 
defendants. 

In  the  view  which  the  court  takes  of  this 
case,  it  may  be  assumed  that  due  notice  was 
given  of  the  election  held  on  the  5th  of  Novem- 
ber, 1867. 

The  main  question  then  presented  is,  wheth- 
er the  County  of  Eau  Claire  ever  came  under  a 
legal  obligation  to  execute  and  deliver  to  the 
railroad  company,  county  bonds  to  aid  in  the 
construction  of  the  road  from  Tomah  to  Lake 
St.  Croix?  The  decision  of  that  question,  it 
seems  to  the  court,  is  controlled  by  the  princi- 
ples announced  in  Aspinwall  v.  Comrs.,%2  How. 
364  [68  U.  S.,  XVI.,  296].  That  case  involved 
the  validity  of  certain  county  bonds  which  were 
in  the  hands  of  bona  fide  holders  for  value,hav- 
ing  been  issued  by  the  Board  of  Commissioners 
for  Daviess  County,  Indiana,  in  payment  of  a 
subscription  made  in  behalf  of  the  county  to 
the  capital  stock  of  an  incorporated  railroad 
company.  The  subscription  was  made  under 
the  sanction  of  a  popular  vote  and  in  conform- 
ity with  the  charter  of  the  railroad  company, 
which  made  it  the  duty  of  the  commissioners 
to  subscribe  for  the  stock  and  issue  bonds  in 
payment  thereof,  whenever  a  majority  of  quali- 
fied voters  of  the  county,  at  an  election  held 
for  that  purpose,should  declare  in  favor  of  such 
subscription. 

It  however  appeared  that  after  the  people  had 
voted  in  favor  of  the  subscription,  Vat  before  l0i*  *  I 
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any  subscription  was  in  fact  made,  a  new  con- 
stitution for  Indiana  went  into  operation,  con- 
taining among  others,  the  provision  that  "  No 
county  shall  subscribe  for  stock  in  any  incorpo- 
rated company,  unless  the  same  be  paid  for  at 
the  time  of  such  subscription,  nor  shall  any 
county  loan  its  credit  to  any  incorporated  com- 
pany; nor  borrow  money  for  the  purpose  of 
taking  stock  in  any  such  company. 

It  was  argued  in  that  case,  that  as  the  statute 
under  which  the  election  was  held  made  it  the 
duty  of  the  commissioners  to  subscribe  for  the 
stock  and  issue  county  bonds  in  payment  there- 
of, the  right  of  the  railroad  company  to  receive 
the  bonds  became  complete  and  perfect  when 
a  majority  of  legal  voters  declared  in  favor  of 
the  subscription;  and  that  such  right  was  not, 
and  consistently  with  the  contract  clause  of  the 
National  Constitution  could  not  be,  affected  by 
any  subsequent  changes  in  the  organic  law  of 
the  State.  To  that  position  this  court  was  un- 
able to  give  its  assent.  The  reluctance  ex- 
pressed in  its  opinion  is  not  to  be  construed  as 
implying  doubt  as  to  the  correctness  of  the  le- 
gal conclusions  there  reached,  but  only  as  re- 
ferring to  the  fact  that  the  bonds  in  suit  were 
in  the  hands  of  those  who,  for  aught  that  ap- 
peared, had  purchased  them  in  the  belief  that 
they  were  valid  obligations  of  the  county.  We 
held  in  that  case  that  the  popular  vote  did  not 
itself  create  a  vested  right  in  the  railroad  com- 
pany to  the  bonds,  and  that  a  subscription  was 
necessary  to  create  a  contract  binding  the  coun- 
ty to  issue  bonds  in  payment  of  the  stock,  and 
binding  the  company  to  issue  stock  for  the 
bonds.  ' '  Until  the  subscription  is  made,"  said 
Mr.  Justice  Nelson,  speaking  for  the  whole 
court,  "  the  contract  is  unexecuted  and  obliga- 
tory upon  neither  party."  Hence,  the  new 
State  Constitution  was  held  to  govern  the  case, 
and  from  the  time  of  its  adoption  to  have  with- 
drawn from  the  county  commissioners  all  au- 
thority to  make  subscriptions  to  the  stock  of  in- 
corporated companies,  except  in  the  manner 
and  under  the  circumstances  prescribed  by  that 
instrument. 

Applying  the  doctrines  announced  in  Atpin- 
ttall  v.  Contra.,  to  the  present  case,  it  is  clear 
that  there  was  no  binding  agreement  or  con- 
tract between  the  railroad  company  and  the 
County  of  Eau  Claire,  by  which  the  latter  be- 
1 538]  came  legally  bound,  through  its  Board  of  Super- 
visors, to  execute  and  deliver  bonds  to  aia  in 
the  construction  of  the  road  from  Toman  to 
Lake  St.  Croix.  The  Act  of  April  1. 1864,  nei- 
ther in  express  words  nor  by  necessary  impli- 
cation, made  it  imperative  upon  the  Board  of 
Supervisors  to  issue  bonds  in  pursuance  of  the 
popular  vote.  The  Act  was  an  enabling  one, 
and  its  legal  effect  was  to  invest  the  Board  with 
power  to  supplement  the  expressed  will  of  the 
people  by  an  issue  of  bonds.  We  find  nothing 
in  its  provisions  justifying  the  conclusion  that 
the  popular  vote  was  to  be  taken  as  an  absolute 
direction  that  the  supervisors  should  issue  the 
bonds,  at  all  events,  and  without  regard  to  the 
circumstances  intervening  after  the  people  had 
voted  in  favor  of  county  aid  to  the  enterprise 
in  question. 

It  will  be  obse.  /ed  that  the  Act  of  1864  did 
not  contemplate  *  Subscription  of  stock  upon 
the  part  of  the  county ,  but  simply  a  donation 
of  bonds  to  aid  in  the  construction  of  the  road. 
See  18  Otto. 


We  can  understand  why  the  Legislature  might 
invest  the  constituted  authorities  of  the  county 
with  large  discretion  as  to  the  exercise  of  a  pow- 
er to  issue  bonds  by  way  merely  of  donation  to 
aid  in  the  construction  of  a  railroad.  But  wheth- 
er sound  policy  indicated  such  a  course,  it  is 
not  material  to  inquire,  since  our  duty  is  to  as- 
certain the  legislative  intent  and,  if  possible 
and  consistent  with  the  law,  to  give  it  effect  ac- 
cording to  the  reasonable  interpretation  of  the 
words  employed  to  express  that  intent. 

As  the  statute  only  declared  that  the  super- 
visors should  have power,  by  resolution,  to  cause 
bonds  to  be  issued  when  the  people  voted  in 
favor  of  railroad  aid,  we  are  not  at  liberty  to 
say  that  the  Legislature  meant  such  vote  to  Lc 
a  positive  command  to  exercise  that  power  with- 
out regard  to  the  circumstances  arising  after  the 
expression  of  the  popular  will. 

But  if  wc  should  be  mistaken  in  this  construc- 
tion of  the  statute — if  the  statute  had,  in  terms, 
made  it  the  duty  of  the  supervisors  to  issue 
bonds,  to  the  extent  indicated  bv  the  popular 
vote — we  should  feel  bound,  upon  the  author- 
ity of  Aapinwatt  v.  Comrs.,  to  hold  that  the  Leg- 
islature could,  at  any  time  before  the  bonds  were 
in  fact  issued,  or  before  the  county  came  under 
a  legal  obligation  to  issue  them,  repeal,  as  it  (5391 
did,  the  statute  conferring  the  power  to  issue,  1 
and  thereby  withdraw  from  the  supervisors  all 
authority  in  the  premises.  The  election  at  which 
the  people  gave  their  sanction  to  railroad  aid 
had,  as  we  have  seen,  no  other  effect  than  to 
confer  power  upon  the  supervisors  to  issue 
bonds,  and  did  not  place  them  under  any  legal 
obligation  to  the  railroad  company  to  exercise 
the  power  granted.  The  railroad  company  had 
not,  prior  to  the  passage  of  the  Act  of  1872,  ac- 

Suired  any  perfect  or  vested  right  to  the  dona- 
on.  The  Repealing  Statute  of  1864  was,  under 
the  circumstances,  a  total  abrogation  or  obliter- 
ation of  the  law  repealed,  as  much  so  as  if  the 
latter  had  never  existed. 

We  have  not  overlooked  the  averments  in  the 
bill  that  the  company  constructed  its  road 
through  Eau  Claire  County  at  a  cost,  in  grad- 
ing and  in  the  purchase  of  ties,  exceeding  the 
sum  of  $50,000;  that  such  work  was  done,  and 
such  money  expended  upon  the  faith  of  the  aid 
voted,  and  with  "  the  full  understanding  and 
belief  "  that  the  bonds  would  be  issued  and  de- 
livered to  the  company;  and  that  the  company 
would  not  have  built  the  road  and  expended 
the  money  except  in  reliance  upon  an  issue  of 
the  bonds  as  authorized  by  the  statute. 

With  whom  such  understanding  was  had,  and 
upon  what  special  facts  such  belief  was  based, 
does  not  appear  from  any  specific  allegations  in 
the  bill.  The  7th  section  of  the  Act  of  1864  di- 
rected that  the  bonds,  "when  authorized  to  be 
issued  as  aforesaid,"  that  is,  when  issued  under 
the  power  conferred  by  popular  election,  should 
be  held  by  the  supervisors,  and  not  delivered 
until  they  should  be  satisfied  that  the  proceeds 
would  be  expended  in  the  grading  of  the  road 
in  the  county  issuing  them,  or  in  the  purchase 
of  ties  therefor.  Had  the  bonds  been  in  fact 
executed  before  the  Act  of  1872,  but  retained 
by  the  supervisors  under  an  agreement  for  their 
delivery  when  the  purposes  indicated  by  the 
section  just  cited  had  been  met,  there  might 
have  been  some  ground  for  holding  that  the 
power  given  by  the  statute  to  issue  the  bonds 
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bad  been  finally  and  fully  exercised  by  the  Su- 
pervisors, and  that,  in  such  case,  the  railroad 
company  would  have  been  entitled  to  enforce 
their  delivery,  upon  the  completion  of  the  road 
through  the  county,  or  after  the  expenditure  of 
an  equal  amount,  cither  in  the  grading  of  the 
part  of  the  road  which  lay  in  that  county,  or  in 
the  purchase  of  ties  therefor.  But  we  have  seen 
that  the  bonds  had  not  in  fact,  been  executed, 
when  the  power  to  issue  and  deliver  them  was 
withdrawn  by  the  Legislature.  The  discretion 
conferred  upon  the  Supervisors  had  not  then 
baen  exercised.  If  the  company  chose  to  enter 
upon  the  work  of  construction  in  the  county 
Iwfore  the  Supervisors  had,  in  fact,  elected  to 
exert  the  power  conferred  by  the  statute,  and 
without  any  agreement,  upon  sufficient  consid- 
eration, binding  the  county  to  execute  and  de- 
liver the  bouds,  their  understanding,  however 
induced,  and  their  belief,  upon  whatever  facts 
based,  that  the  bonds  would,  at  some  future 
time,  be  issued  and  delivered,  could  not  tram- 
in  3l  the  power  of  the  Legislature,  nor  prevent  it 
from  withdrawing  the  authority  conferred  upon 
th  j  Supervisors  in  the  Act  of  1864. 

Nor  do  we  think  it  at  all  material' in  the  de- 
termination of  this  case  that  the  Supervisors  ex- 
prjsscl  upon  their  records  a  willingness  to  issue 
tli3  bonis,  and  that  they  were  restrained  from 
so  doincr  bv  the  circumstance  that  the  Supreme 
Court  01  Wisconsin  had  judicially  declared  that 
tlio  payment  of  the  bonds,  if  issued,  could  not 
be  enforced  The  cases  in  that  court  to  which, 
as  we  suppose,  the  Supervisors  referred  were 
Curtis  v.  Whipple,  24  Wis.,  350,  and  Whiting 
v.  R.  It.  Co.,  25  Wis.,  167,  in  the  former  of 
which,  decided  in  1S69,  it  was  held  that  the 
Legislature  had  no  power  to  raise  raoucy.nor  to 
authorize  it  to  be  raised,  by  taxation,  for  the 
p.irposc  of  donating  it  to  a  private  educational 
institution;  and  in  the  latter,  decided  in  1870, 
that  no  such  power  existed  to  make  a  donation 
in  aid  of  the  construction  of  a  railroad  owned, 
managed  and  operated  by  a  corporation  in  all 
rc3pccts  private,  except  that  in  its  behalf  the 
power  of  eminent  domain  might  be  exercised, 
and  except  also  that  it  was  charged  with  certain 
public  duties  and  was  subject  to  certain  public 
uses.  Notwithstanding  the  reasons  assigned  by 
the  Supervisors  for  the  non-issue  of  the  bonds, 
the  fact  remained  that  they  did  not,  prior  to  the 
Repealing  Act  of  1872,  assume  to  impose  any 
legal  obligation  upon  the  county,  cither  by  an 
actual  issue  of  the  bonds  or  by  an  agreement 
to  issue  and  deliver  them  upon  the  completion 
of  the  road  through  the  county.  Under  this 
1 1  view  of  the  case  we  need  not  consider  the  ques- 
tion, suggested  by  counsel,  as  to  how  far  the 
rights  of  parties  are  to  be  controlled  by  the 
decisions  of  the  Supreme  Court  of  the  State, 
rendered  after  the  election  of  1867,  upon  the 
subject  of  municipal  donations  to  railroad  and 
other  private  corporations. 

What  has  been  said  is  sufficient  to  dispose  of 
the  case. 


The  judgment  below,  sustaining  the  demurrer, 
toas  correct  and  it  affirmed 
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ISAAC  W.  LORD,  Plff.  in  Err. 
t. 

GOOD  ALL,  NELSON  &  PERKINS 
STEAMSHIP  COMPANY. 
(See  8.  C,  12  Otto,  641-545.) 
Power  of  congress  over  commerce. 

Congress  has  power  to  regulate  the  liability  of  the 
owners  of  vessels  navigating'  the  high  seas,  but  en- 
gaged only  in  the  transportation  of  goods  and  pas- 
sengers between  ports  and  places  in  the  same  State. 

[No.  87.] 

Argued  Oct.  21,  1880.    Decided  Jan.  10,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
8tates  for  the  District  of  California. 
The  case  is  fully  stated  by  the  court. 
Messrs.  C.  A.  Kent  and  8.  F.  Leib,  for 
plaintiff  in  error : 

The  application  of  the  statute  in  question  in 
the  case  at  bar  cannot  be  supported  under  the 
"admiralty  clause." 

No  case  can  be  found  in  which  this  court  has 
based  the  validity  of  any  Act  of  Congress  upon 
the  provision  defining  the  jurisdiction  of  the 
judiciary. 

If  an  Act  of  Congress  could  be  supported  by 
the  provision  of  the  Constitution  under  consid- 
eration, it,  and  not  the  "commerce  clause," 
would  have  been  made  the  foundation  of  the 
udgment  in  the  case  of  The  Daniel  Ball,  10 
all.,  557  (77  U.  S.,  XIX.,  999),  and  in  Jlall 
v.  DeCuir,  95  U.  8.,  485  (XXIV.,  547). 

The  fact  then  that  The  Ventura  was,  when 
lost,  sailing  in  the  navigable  waters  of  the 
United  States,  and  so  clearly  within  the  admi- 
ralty jurisdiction,  is  no  reason  why  the  United 
States  law  should  determine  the  construction  of 
the  contract  between  the  shippers  and  the  own- 
ers of  the  vessel. 

Nor  can  the  application  of  the  statute  under 
consideration,  to  the  case  at  bar,  be  supported 
under  the  provision  of  the  Constitution  which 
gives  Congress  power  "To  regulate  commerce 
with  foreign  Nations,  and  among  the  several 
States,  and  with  the  Indian  Tribes." 

80  far  as  The  Ventura  was  engaged  iu  com- 
merce among  the  States,  she  was  subject  to  the 
United  States  law,  and  all  who  used  her  for  such 
commerce  may  well  have  their  contracts  de- 
termined by  the  same  law.  But  the  United 
States  law  as  to  these  questions  can  be  fully  ad- 
ministered without  affecting,  in  the  least,  per- 
sons engaged  in  purely  state  commerce.  The 
United  States  law  cannot  affect  the  liability  of 
the  vessel  for  the  breach  of  contracts  in  refer- 
ence to  purely  state  commerce  ;  but,  at  any  rate, 
it  cannot  affect  personal  contracts  of  the  owner 
of  the  vessel  in  reference  to  such  commerce. 

The  decisions  which  have  been  thought  to 
bear  most  upon  the  point  in  question  are  The 
Daniel  Ball  {supra),  and  Hall  v.  DeCuir  (supra). 

The  first  bears  upon  the  case  at  bar  only  in 
showing  that  The  Ventura  was  subject  to  laws 
of  inspection  and  license,  a  point  conceded. 

The  most  that  defendant  in  error  can  justly 
claim  from  the  second  decision  is,  that  the  law 
of  the  United  States  regulating  inter  state  and 
foreign  commerce  is  valid,  though  in  its  neces- 
sary operation  it  incidentally  affects  state  com- 
merce. I  do  not  quarrel  with  this  principle.  I 
say  that  section  4283  of  the  Revised  Statutes  of 
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the  United  States  can  have  the  fullest  operation 
in  controlling  the  interstate  and  foreign  com- 
merce for  which  it  was  designed,  without  inter* 
fering  in  the  least  with  the  claim  of  the  plaintiff. 

Mesart.  John  E.  Ward  and  Hail  McAl- 
lister, for  defendant  in  error : 

Congress  had  in  several  previous  Acts,  pro- 
vided For  the  better  security  of  the  lives  of  pas- 
sengers and  the  safety  of  merchandise,  to  be 
transported  by  steamships  and  other  vessels, by 
making  requirements  unknown  to  the  common 
law,  and  had  enforced  the  performance  of  those 
requirements  by  fines  ana  forfeitures  and  pen- 
alties, ci  vil  and  criminal .  As  a  counterpoise  to 
such  requirements  this  Act  was  passed,  limit- 
ing the  personal  liability  of  the  owner,  in  the 
language  of  this  court,  "  To  encourage  ship- 
building, and  to  induce  capitalists  to  invest 
money  m  this  branch  of  industry."  Norwich 
Co.  v.  Wright,  18  Wall.,  121  (80 U.  S.,  XX.,  591). 

The  subject  over  which  Congress  was  legis- 
lating was  an  instrument  of  commerce,  and 
strictly  within  the  regulating  power  of  Con- 
gress. 

The  contract  between  the  plaintiff  and  de- 
fendant was  purely  maritime.  Over  all  such 
subjects  the  Jurisdiction  of  the  United  States 
Courts,  and  the  power  of  Congress  to  legislate, 
has  never  been  doubted. 

To  restrict  the  power  of  Congress  to  legislat- 
ing upon  the  subject  of  commerce  and  naviga- 
tion only  between  ports  in  different  States 
would,  in  the  language  of  this  court,  in  the  case 
of  The  Belfast,  7  Wall.,  041  (74  U.  8.,  XIX., 
271)  "Produce  incalculable  mischief,  as  vessels 
are  often  obliged,  in  the  course  of  the  voyage 
from  one  port  in  a  State  to  another  port  in  the 
same  State,  to  go  outside  of  any  particular  State, 
and  more  than  half  the  voyage  is  necessarily 
upon  the  high  seas." 

In  the  case  now  before  the  court,  almost  the 
entire  voyage  was  upon  the  Pacific  Ocean. 

Commerce  necessarily  includes  navigation, 
and  the  power  to  regulate  commerce  compre- 
hends the  control  for  that  purpose  and  to  the 
extent  necessary,  of  all  the  navigable  waters  of 
the  United  States,  which  are  accessible  from  a 
State  other  than  those  in  which  they  lie.  For 
this  purpose  they  are  the  public  property  of  the 
Nation,  and  subject  to  all  the  necessary  legisla- 
tion by  Congress. 

Oilman  v.  Philadelphia,  8  Wall.,  724  (70  U. 
8.,  XVUJ.,  99) ;  8.  0.  v.  Oa.,  98  U.  8.,  4,  10 
(XXni.,  782,  788);  IlaU  v.  DeCuir,  95  U.  8., 
485-506  (XXIV.,  547-554). 

The  power  of  Congress  to  legislate  concern- 
ing transportation  on  the  navigable  waters  of 
the  United  States  cannot  be  confounded  with 
the  power  of  Congress  over  interstate  com- 
merce, when  carried  on  by  land  transportation. 

The  Daniel  Ball,  10  Wall.,  566  (77  U.  8., 
XIX.,  1002). 

The  vessel  transporting  these  goods  being  a 
steamship  of  eight  hundred  tons  burden,  could, 
of  course,  eurry  no  goods  except  upon  the  ocean 
or  in  navigable  waters. 

When  die  plaintiff  concedes,  as  he  does  in  his 
brief,  the  right  of  the  United  States  to  regulate 
by  law  the  ship  in  which  these  goods  were  be- 
ing transported,  and  that  the  ship  was  subject 
to  such  regulations,  the  whole  controversy  is 
•ended. 

See  12  Otto.  fj.  8.,  Book  26 
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Mr.  Chief  Justice  Walt*  delivered  the  opin- 
ion of  the  court : 

Sections  4288  and  4289  of  the  Revised  Stat- 
utes are  as  follows : 

"  Sec.  4288.  The  liabilitv  of  the  owner  of 
any  vessel,  for  any  embezzlement,  loss  or  de- 
struction, by  any  person,  of  any  property,  goods 
or  merchandise,  shipped  or  put  on  board  of  such 
vessel,  or  for  any  loss,  damage  or  injury  by 
collision,  or  for  any  act,  matter  or  thing  lost, 
damage  or  forfeiture  done,  sccasioned  or  in- 
curred, without  the  privity  or  knowledge  of 
such  owner  or  owners,  shall  in  no  case  exceed 
the  amount  of  the  value  of  the  interest  of  such 
owner  in  such  vessel,  and  her  freight  then  pend- 
ing." 

"  Sec  4289.  The  provision  of  the  seven  pre- 
ceding sections  relating  to  the  limitation  ol  the 
liability  of  the  owners  of  vessels  shall  not  apply 
to  the  owners  of  any  canal-boat,  barge  or  light- 
er, or  to  any  vessel  of  any  description  whatso- 
ever used  in  rivers  or  inland  navigation." 

Sec.  4288  was  one  of  the  seven  sections  re- 
ferred to  in  sec.  4289. 

The  steamship- Ventura,  owned  by  the  de- 
fendant in  error,  was  employed  in  navigation 
between  San  Francisco  and  San  Diego,  in  the 
State  of  California,  touching  at  the  intermediate 
ports  on  the  coast.  In  making  her  voyages  she 
ran  a  distance  of  four  hundrcdand  eighty  miles 
on  the  Pacific  Ocean.  She  formed  part  of  a 
transportation  line  which  was  largely  engaged 
in  foreign  and  interstate  commerce,  but  was 
herself  only  employed  on  her  own  route,  and 
neither  took  on  nor  put  off  goods  outside  of 
the  8tate  of  California.  While  on  one  of  her 
regular  voyages  from  San  Francisco. to  San  Di- 
ego she  was  totally  lost,  with  all  her  pending 
freight  and  cargo,  on  the  coast  of  California, 
without  the  privity  or  knowledge  of  her  owner. 
This  suit  was  brought  against  her  owner  as  a 
common  carrier  to  recover  the  value  of  the 
goods  lost.  The  cargo  was  mostly  owned  by 
retail  merchants  in  San  Diego  aud  other  places 
in  California  who  had  mode  purchases  for  their 
business  from  wholesale  merchants  in  San  Fran- 
cisco and  was  in  transit  from  there.  The  steam- 
ship company  pleaded  its  exemption  from  lia- 
bility as  owner  of  the  vessel  undersection  4288 
of  the  Revised  Statutes.  On  the  trial  the  court 
instructed  the  jury  "  That  if  the  jury  believed 
that  the  said  losses  occurred  solely  by  reason  of 
the  negligence  of  the  master  of  said  ship  and 
without  the  privity  or  knowledge  or  neglect  of 
said  defendant,  that  said  section  4283  ot  the  Re- 
vised Statutes  fully  exonerated  the  defendant 
from  liability  for  any  such  losses,  notwithstand- 
ing the  goods  so  lost  were  being  transported  on 
a  journey  when  lost,  the  final  termini  of  which 
were  different  points  in  the  State  of  California." 
To  this  charge  an  exception  was  duly  taken.  The 
jury  found  in  favor  of  the  defendant,  and  judg- 
ment was  rendered  accordingly.  To  reverse 
that  judgment  the  present  writ  of  error  has  been 
sued  out. 

The  single  question  presented  by  the  assign-  [643] 
ment  of  errors  is,  whether  Congress  has  power 
to  regulate  the  liability  of  the  owners  of  vessels 
navigating  the  high  seas,  but  engaged  only  in 
the  transportation  of  goods  and  passengers  be- 
tween ports  and  places  in  the  same  State.  It  is 
conceded  that,  while  The  Ventura  carried  goods 
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from  place  to  place  in  California,  her  voyages 
were  always  ocean  voyages. 

Congress  has  power  "To  regulate  commerce 
with  foreign  Nations  and  among  the  several 
States, and  with  the  Indian  Tribes  (Const.,  art. 
1,  sec.  8),  but  it  has  nothing  to  do  with  the 
purely  internal  commerce  of  the  States,  that  is 
to  say,  with  such  commerce  as  is  carried  on  be- 
tween different  parts  of  the  same  State,  if  its 
operations  are  confined  exclusively  to  the  juris- 
diction and  territory  of  that  State,  and  do  not 
affect  other  Nations  or  States  or  the  Indian 
Tribes.  This  has  never  been  disputed  since  the 
case  of  Gibbons  v.  Ogden,  9  Wheat.,  1.  The 
contracts  sued  on  in  the  present  case  were  in 
[544]  effect  to  carry  goods  from  8an  Francisco  to  San 
Diego  by  the  way  of  the  Pacific  Ocean.  They 
could  not  be  performed  except  by  going  not 
only  out  of  California,  but  out  of  the  United 
States  as  well. 

Commerce  includes  intercourse,  navigation, 
and  not  traffic  alone.  This  also  was  settled  in 
Gibbon*  v.  Ogden,  supra,  189.  "  Commerce 
with  foreign  Nations,  says  Mr.  Justice  Daniel, 
for  the  court,  in  Veatie  v.  Moor,  14  How.,  568, 
573,  "must  signify  commerce  which,  in  some 
sense,  is  necessarily  connected  with  these  Na- 
tions, transactions  which  either  immediately  or 
at  some  stage  of  their  progress  must  be  extra- 
territorial. 

The  Pacific  Ocean  belongs  to  no  one  Nation, 
but  is  the  common  property  of  all.  When, 
therefore,  The  Ventura  went  out  from  San  Fran- 
cisco or  San  Diego  on  her  several  voyages,  she 
entered  on  a  navigation  which  was  necessarily 
connected  with  other  Nations.  While  on  the 
ocean  her  national  character  only  was  recog- 
nized, and  she  was  subject  to  such  laws  as  the 
commercial  Nations  of  the  world  hod, by  usage 
or  otherwise,  agreed  on  for  the  government  of 
the  vehicles  of  commerce  occupying  this  com- 
mon property  of  all  mankind.  She  was  navi- 
gating among  the  vessels  of  other  Nations  and 
was  treated  by  them  as  belonging  to  the  country 
whose  flag  she  carried.  True,  she  was  not  trad- 
ing with  them,  but  she  was  navigating  with 
them,  and  consequently  with  them  was  engaged 
in  commerce.  If,  in  her  navigation,  she  inflicted 
a  wrong  on  another  country,  the  United  States, 
and  not  the  State  of  California,  must  answer  for 
what  was  done.  In  every  just  sense,  therefore, 
she  was,  while  on  the  ocean,  engaged  in  com- 
merce with  foreign  Nations.and  as  such  she  and 
the  business  in  which  she  was  engaged  were 
subject  to  the  regulating  power  of  Congress. 

Navigation  on  the  high  seas  is  necessarily 
national  in  its  character.  Such  navigati*  l  is 
clearly  a  matter  of  "external  concern,"  alfect- 
ing  the  Nation  as  a  nation  in  its  external  affairs. 
It  must,  therefore,  be  subject  to  the  national 
government. 

This  disposes  of  the  case,  since,  by  section 
4289  of  the  Revised  Statutes,  the  provisions  of 
section  4288  are  not  applicable  to  vessels  used 
in  rivers  or  inland  navigation,  and  this  legisla- 
15451  tion'  theref01"6.  relieved  from  the  objection 
1  J  that  proved  fatal  to  the  trade-mark  law  which 
was  considered  in  Trade-Mark  Cos.,  100  U.  S., 
82  [XXV.,  550].  The  commerce  regulated  is 
expressly  confined  to  a  kind  over  which  Con- 
gress has  been  given  control.  There  is  not  here, 
as  in  Alien  v.  Newberry,  21  How.,  244  {62 U.S., 
XVI.,  110],  a  question  of  admiralty  jurisdiction 

226 


under  the  law  of  1845,  5  Stat  at  L.,  726,  but 
of  the  power  of  Congress  over  the  commerce  of 
the  United  States.  The  contracts  sued  on  do 
not  relate  to  the  purely  internal  commerce  of  a 
State,  but,  impliedly  at  least,  connect  them- 
selves with  the  commerce  of  the  world,  because 
in  their  performance  the  laws  of  Nations  on  the 
high  seas  may  become  involved.and  the  United 
States  compelled  to  respond. 

Having  found  ample  authority  for  the  Act  as 
it  now  stands  in  the  commercial  clause  of  the 
Constitution,  it  is  unnecessary  to  consider 
whether  it  is  within  the  judicial  power  of  the 
United  States  over  cases  of  admiralty  and  mar- 
itime jurisdiction. 

Affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 


UNITED  STATES,  Plff.  in  Err.,  [548] 

c. 

MILES  H.  MORRIS,  SINA  D.  PINSON, 
Exrx.  of  Richard  A.  Pin  son,  Deceased, 

ET  AL. 

(See  8.  C,  "United  Statu  v.  Pinson,"  12  Otto,  648- 
656.) 

Officers'  accounts,  Iiow  authenticated  to  be  evi- 
dence. 

•The  account  of  a  delinquent  revenue  officer  or 
other  person  accountable  for  public  money,  as 
finally  adjusted  by  the  proper  officers  of  the  Treas- 
ury Department,  to  be  admissible  as  evidence  under 
section  886,  of  the  Revised  Statutes,  should  be  certi- 
fied and  authenticated  to  be  a  transcript  from  the 
books  and  proceedings  of  the  department.  It  is  not 
sufficient  that  the  certificate  states  the  account  or 
accounts  offered  as  evidence  to  be  copies  of  original* 
on  file.  The  latter  is  the  form  of  certificate  used  lit 
reference  to  mere  copies  of  bonds,  contracts  or 
other  papers  connected  with  the  final  adjustment, 
and  which,  duly  certified  and  authenticated,  have? 
the  same  effect  as  the  originals  would  have  if  pro- 
duced in  court. 

[No.  80.] 

Argued  Nov.  S3, 24, 1880.  Decided  Jan.  10, 1881. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1  8tates  for  the  Western  District  of  Tennes- 
see. 

The  case  is  fully  stated  by  the  court. 

Mr.  S.  P.  Phillips,  Solicitor-Gen. ,  for  plaint- 
iff in  error. 

Messrs.  Estes  <fe  Ellett,  for  defendants  in 
error. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

This  is  an  action  against  the  executrix  of  one 
of  several  sureties  on  the  official  bond,  executed 
April  9, 1858,of  Miles  H.  Morris,  formerly  a  purs- 
er in  the  navy.  The  Government  claims  that 
deceased  failed  to  account  for  certain  clothing 
received  by  him  as  purser  on  board  the  ship  Vau-  1 5*9] 
dalia,  and  for  a  large  amount  of  public  money 
received  by  him  as  purser  and  disbursing  officer 
on  board  the  ship  Seminole. 

The  bill  of  exceptions  states  that  the  district 
attorney,  after  reading  in  evidence  a  certified 
copy  of  the  bond  of  Morris,  as  purser  in  the 
navy,  offered  to  read  to  the  jury,  as  evidence  in 
behalf  of  the  United  States,  "The  account  of 

•Head  note  by  Mr.  Justice  Hablah. 

102  U.  S. 


Digitized  by 


Google 


1880. 


United  States  v.  Morris. 


548-666 


Miles  H.  Morris,  as  purser  in  the  United  States 
Navy,  as  certified  by  the  Treasury  Department " 
The  account,  thus  offered,  is  made  up  of  several 
distinct  papers,  as  follows:  Brief  to  accompany 
the  account  of  Miles  H.  Morris,  late  Paymaster 
U.  8.  Now;  abstract  of  expenditures  of  Miles  H. 
Morris,  Paymaster  U.  8.  8.  Vandalia;  abstract 
of  clothing  and  small  stores;  abstract  of  expendi- 
tures of  Miles  H.  Morris,  Paymaster  U.  8. 8.  Sem- 
inole; statement  of  Vie  account  of  Miles  H.  Mor- 
ris, a  Purser  U.  8.  8.  Vandalia,  from  May  10, 
1868,  to  January  6,  1860;  statement  of  Hie  ac- 
count of  Miles  H.  Morris,  Paymaster  U.  8.  8. 
Seminole,  from  May  1, 1860,  to  March  12, 1861, 
report  4,805;  statement  of  the  account  of  M.  U. 
Morris,  late  Paymaster  U.  8.  Navy,  supplement- 
ary to  report  4,805;  statement  of  the  account  of 
M.  H.  Morris,  late  Paymaster  U.  8.  Navy,  sup- 
plementary to  report  161  A. 

To  these  abstracts  and  statements  is  append- 
ed a  certificate  or  communication  by  the  Fourth 
Auditor  in  the  Treasury  Deportment, under  date 
of  January  19,  1874,  addressed  to  the  Second 
Comptroller  of  the  Treasury,  stating  that  he 
bad  examined  and  adjusted  the  account  of  Mor- 
ris, late  paymaster  U.S.N. .supplementary  to  his 
account  of  Seminole  report  161  A,  and  found 
that  there  was  due  from  him  to  the  United  States 
the  sum  of  $5,922. 60  under  certain  heads  of  ap- 
propriations which  are  specified,  and  also  that 
the  statements  and  accounts  showing  such  bal- 
ance were  therewith  transmitted  to  the  Second 
Comptroller  for  his  decision  thereon.  There  is 
also  appended  a  statement  by  the  Second  Comp- 
troller, under  date  of  January  20,  1874.  to  the 
effect  that  he  admitted  and  certified  the  balance 
reported  by  the  Fourth  Auditor. 

Prefixed  to  the  foregoing  papers  is  the  cer- 
tificate of  the  Secretary  of  the  Treasury,  under 
the  seal  of  that  department,  to  the  effect  that 
William  B.  Moore,  who  certified  the  "  annexed 
1 5  SO  J  transcript,"  was  then,  and  at  the  time  of  doing 
so  was,  deputy  Fourth  Auditor  of  the  Treasury, 
and  that  full  faith  and  credit  were  due  to  his  of- 
ficial attestations. 

Following  that  of  the  Secretary  was  a  certifi- 
cate in  these  words: 

"  Treasury  Department, 

Fourth  Auditor's  Office, 
July  28,  1875. 

"Pursuant  to  an  Act  of  Congress  to  provide  for 
the  prompt  settlement  of  public  accounts,  ap- 
proved 8d  of  March,  1817, 1,  William  B.  Moore, 
deputy  Fourth  Auditor  of  the  Treasury  Depart- 
ment, do  hereby  certify  that  the  annexed  tran- 
scripts are  true  copies  of  the  originals  on  file  in 
this  office.  Wm.  B.  Moore." 

To  the  reading  of  the  foregoing  "account" 
or  "  transcript  *  the  defendant  objected,  and 
the  objection  was  sustained,  to  which  ruling  an 
exception  was  taken  by  the  Government.  Under 
instructions  from  the  court,  a  verdict  was  then 
returned  for  the  defendant. 

Whether  the  papers  offered  in  evidence  by 
the  Government  are  competent  evidence  in  sup- 
port of  its  claim,  is  the  general  question  present- 
ed for  our  determination. 

By  the  law,  as  it  has  long  existed,  it  is  the  duty 
of  the  Fourth  Auditor  of  the  Treasury  Depart- 
ment to  receive  and  examine  all  accounts  accru- 
ing in  the  Navy  Department  or  relating  there- 
to, and  after  such  examination  to  certify  the 
balances,  transmitting  such  accounts,  with  the 

See  12  Otto. 


vouchers  and  certificates,  to  the  Second  Comp- 
troller for  his  decision  thereon.  R.  8.,  sec.  277. 
Upon  their  examination  by  the  latter  officer,  it 
becomes  bis  duty  to  certify  the  balance  arising 
thereon  to  the  Secretary  of  the  Navy.  R.  S., 
sec.  278.  The  statute  also  provides  that  "The 
auditors  charged  with  the  examination  of  the 
accounts  of  the  departments  of  war  and  navy 
shall  keep  all  accounts  of  the  receipts  and  ex- 
penditures of  the  public  money  in  regard  to 
those  departments,  and  of  all  debts  due  to  the 
United  States  or  moneys  advanced  relative  to 
those  departments;  shall  receive  from  the  Sec- 
ond Comptroller  the  accounts  which  shall  have 
been  finally  adjusted,  and  shall  preserve  such 
accounts,  with  their  vouchers  and  certificates;  1 55 1  ] 
and  record  all  requisitions  drawn  by  the  secre- 
taries of  those  departments,  the  examination 
of  the  accounts  of  which  has  been  assigned  to 
them."   R  8.,  sec.  288. 

When  an  account  has  tnus  Deen  examined, 
passed  upon,  and  the  balance  certified,  it  is  ad- 
justed, as  well  within  the  meaning  of  the  section 
last  quoted,  as  of  section  957  of  the  Revised  Stat- 
utes. The  latter  section,  in  part,  provides  that 
"  When  suit  is  brought  by  the  United  States 
against  any  revenue  officer  or  other  person  ac- 
countable for  public  money,  who  neglects  cr 
refuses  to  pay  into  the  Treasury  the  sum  or  br.l- 
ance  reported  to  be  due  to  the  United  States, 
upon  the  adjustment  of  his  account,  it  shall  be 
the  duty  of  the  court  to  grant  judgment  at  the 
return  term,  upon  motion,  unless  the  defendant 
in  open  court,  the  United  States  attorney  being 
present,  makes  and  subscribes  an  oath  that  lie 
is  equitably  entitled  to  credits  which  had  been, 
previous  to  the  commencement  of  the  suit,  sub- 
mitted to  the  accounting  officers  of  theTreasury 
and  reiected;  specifying  in  the  affidavit  eaeli 
particular  claim  so  rejected,  and  that  he  cannot 
then  safely  come  to  trial.  If  the  court,  when 
such  oath  is  made,  subscribed  and  filed,  is  there- 
upon satisfied,  a  continuance  until  the  next  suc- 
ceeding term  may  be  granted."  This  section  is 
referred  to  for  the  purpose  of  showing  as  well 
the  importance  attached  to  the  final  adjustment 
of  accounts  by  the  proper  officers  of  the  Treas- 
ury, as  the  difficulty  in  going  behind  or  disput- 
ing the  correctness  of  such  adjustment  when 
made  the  basis  of  a  suit  instituted  to  recover  the 
balance  reported  to  be  due  the  Government. 

We  come  now  to  section  886  of  the  Revised 
Statutes,  upon  the  construction  of  which  dc- 

Ends  the  solution  of  the  question  to  which  wc 
ve  already  referred.  That  section  declares 
that  "  When  suit  is  brought  in  any  case  of  de- 
linquency of  a  revenue  officer,  or  other  person 
accountable  for  public  money,  a  transcript  from 
the  books  and  proceedings  of  tlie  Treasury  De- 
partment, certified  by  the  register,  and  authen- 
ticated under  the  seal  of  the  department,  or, 
when  the  suit  involves  the  accounts  of  the  War 
or  Navy  Departments,  certified  by  the  auditors 
respectively  charged  with  the  examination  of 
those  accounts,  and  authenticated  under  the  seal 
of  the  Treasury  Department,  shall  be  admitted 
as  evidence,  and  the  court  trying  the  cause  shall 
be  authorized  to  grant  judgment  and  award  exe- 
cution accordingly.  And  all  copies  of  bonds,  |552] 
contracts,  or  other  papers  relating  to  or  connected 
with  the  settlement  of  any  account  between  the 
United  States  and  an  individual,  when  certified 
by  the  register  or  by  such  auditor,  as  the  case 

ttl 


Digitized  by 


Google 


548-556 


Supreme  Court  or  the  United  States. 


Oct.  Term, 


may  be,  to  be  true  copies  of  the  originals  on  file, 
and  authenticated  under  the  seal  of  the  depart- 
ment, may  be  annexed  to  such  transcripts,  and 
shall  have  equal  validity  and  be  entitled  to  the 
same  degree  of  credit  which  would  be  due  to  the 
original  papers,  if  produced  and  authenticated 
in  court;  Provided,  That  where  suit  is  brought 
upon  a  bond  or  other  sealed  instrument,  and  the 
defendant  pleads  non  est  factum,  or  makes  his 
motion  to  the  court,  verifying  such  plea  or  mo- 
tion by  his  oath,  the  court  may  take  the  some 
into  consideration  and,  if  it  appears  to  be  nec- 
essary for  the  attainment  of  justice,  may  require 
the  production  of  the  original  bond,  contract 
or  other  paper  specified  in  such  affidavit." 

This  section  embodies  the  provisions  found 
in  the  2d  section  of  the  Act  of  March  3, 1797, 1 
Stat,  at  L.,  512,  providing  more  effectually  for 
the  settlement  of  accounts  between  the  United 
States  and  receivers  of  public  money,  and  the 
11th  section  of  the  Act  of  March  3, 1817,  relating 
to  the  prompt  settlement  of  uublic  accounts.  8 
Stat,  at  L.,  867. 

It  will  be  observed  tw  section  886  refers  to 
"  Transcripts  from  the  books  and  proceedings 
of  the  Treasury  Department,"  as  well  as  to 
"  copies  of  bonds,  contracts  or  other  papers  re- 
lating to  or  connected  with  the  settlement  of 
any  account  between  the  United  States  and  an 
individual."  The  former,  certified  and  authen- 
ticated as  required  by  the  statute,  "shall  be  ad- 
mitted as  evidence,"  while  the  latter,  certifled 
and  authenticated  in  like  manner,  "may  be  an- 
nexed to  such  transcript,"  and  have  "equal 
validity  and  be  entitled  to  the  same  degree  of 
credit  which  would  be  due  to  the  original  papers, 
if  produced  and  authenticated  in  court.  Com- 
menting upon  similar  language  in  the  Act  of 
March  8,  1817,  this  court,  in  Smith  v.  US,  5 
Pet.,  800  (which  was  a  suit  against  a  paymaster 
in  the  army  for  a  balance  alleged  to  be  due  to 
the  government)  said,  that,  under  the  head  of 
"A  transcript  from  the  books  and  proceedings 
of  the  Treasury  Department"  were  included 
"  charges  of  money  advanced  or  paid  by  the  de- 
partment  to  the  agent,  and  claims  suspended, 
1 553  ]  rejected  or  placed  to  his  credit."  These  all  ap- 
pear, said  the  court,  upon  the  "  books  "  of  the 
department;  and  the  decision  on  the  vouchers 
exlii'  5ted,  and  the  statement  of  the  amount  due, 
conMi.iute,  in  part,  the  "proceedings"  of  the 
Treasury.  The  court,  in  that  case,  recognizes 
the  transcript  from  the  books  and  proceedings 
of  the  department  as  a  document  which  shows 
the  account  of  the  government  debtor,  as  Anally 
adjusted  by  the  proper  officers,  and  as  it  ap- 
pears upon  the  records  of  the  department.  Such 
adjusted  accounts,  says  Chief  Justice  Taney, 
necessarily  show  the  charges  against  as  well  as 
the  credits  of  the  disbursing  officer.  "  They 
could  not,"  said  he,  "be  adjusted  on  the  books 
in  any  other  manner,  and  the  transcript;  or,  in 
other  words,  the  copy  of  the  entire  account,  as 
it  stands  on  the  books  (which  must  include 
debits  as  well  as  credits),  are  made  evidence  by 
the  law.  Nor  do  we  see  any  reason  for  restrict- 
ing the  words  of  the  Act  of  Congress  within  nar- 
rower limits  than  the  words  plainly  imply.  The 
accounts  are  adjusted  by  public  sworn  officers, 
bound  to  do  equal  justice  to  the  government 
and  the  individual.   They  are  records  of  the 

228 


proper  departments,  and  are  always  open  to  in- 
spection of  the  party  interested."  Bruce  v.  U. 
8.,  17  How.,  487  [58U.  S.,XV.,129]. 

Unless,  therefore,  the  transcript  offered,  as 
evidence,  upon  the  trial  below  is  certified  by  the 
proper  officer,  and  authenticated  under  the  de- 
partment seal,  to  be  "A  transcript  from  the  books 
and  proceedings  of  the  Treasury  Department," 
it  is  not  such  a  transcript  as  the  statute  makes 
evidence. 

We  arc  of  opinion  that  the  transcript  offered 
is  not  certified  and  authenticated  to  be  of  that 
character  which  the  statute  declares  shall  be  ad- 
mitted as,  in  itself,  evidence.   The  certificate 
of  the  Deputy  Fourth  Auditor  is  that  the '  'trans- 
cript" thereto  annexed,  that  is,  the  statement 
and  abstracts  heretofore  described,  are  "true 
copies  of  the  originals  on  fie  "  in  his  office.  That 
is  precisely  such  a  certificate  as  the  officer  would 
make  in  reference  to  mere  copies  of  bonds,  con- 
tracts or  other  papers  relating  to  or  connected 
with  the  final  adjustment  of  the  account,  for 
the  purpose  of  giving  to  such  copies  the  same  ef- 
fect as  would  be  accorded  to  the  originals  if  pro- 
duced and  authenticated  in  court.  If  the  papers 
offered,  and  excluded  by  the  court  below,  con-  15541 
stitute,  in  fact,  the  final  adjustment  of  Mor- 
ris' accounts,  the  certificates  should  not  have 
described  them  as  copies  of  originals  on  file, 
but  as  transcripts  of  the  books  and  proceedings 
of  the  department.   The  statute,  for  the  con- 
venience of  the  Government  in  a  certain  class  of 
suits  against  delinquent  public  officers,  makes 
an  alteration  of  the  established  laws  of  evidence. 
The  Government,  by  a  statutory  rule  which  the 
courts  must  enforce,  denies  to  defendants  in  such 
suits  the  benefit  of  the  recognized  principles 
which,  at  common  law,  govern  the  proof  01  es- 
sential facts  in  issue,  and  it  should  not  be  per- 
mitted to  claim  an  exemption  from  the  fair  and 
legitimate  operation  of  that  rule.    It  may  be 
true,  as  the  certificate  of  the  Deputy  Fourth  Aud- 
itor states,  that  the  papers  offered  are  true  copies 
of  some  originals  on  the  files  of  his  office;  for 
instance,  of  the  original  drafts  of  settlement. 
But  it  does  not  necessarily  follow  that  they 
present  an  accurate  or  correct  statement  of  the 
final  settlement  or  adjustment  of  the  accounts 
as  shown  on  the  books  and  in  the  record  of  the 
proceedings  of  the  department.  Such  originals 
may  never  have  become  a  part  of  the  books  and 
proceedings  of  the  department,  in  the  sense  of 
the  law,  or  within  the  >"0Hning  of  our  former 
decisions.    U.  8.  v.  Dujord,  8  Pet. ,  12 ;  Smith 
U.S.,  5  Pet.,  292:  Cox  v.  U.  S..Q  Pet.,  172;  U.  S. 
v.  Jones,  8  Pet., 875;  Gratiot  v.  U.  S.,15  Pet.  ,886; 
Hoyt v.  U.S.,10  How.,109;  Brucev.  U.S.Uupra]. 
That  the  abstracts  or  statements  offered  and  ex- 
cluded may, upon  their  examination,  seem  to  the 
court  to  be  the  final  adjustment  of  Morris*  ac- 
counts is  not  sufficient  Upon  that  question  the 
court  might  be  mistaken  in  any  conclusion  it 
should  reach,  or  it  may  err  in  the  inferences  drawn 
from  the  items  of  the  accounts.  What  the  statute 
meant  was,  that  the  official  certificate  of  the  offi- 
cer,charged  with  theexaminationof  theaccounts, 
should  be  of  such  character  as  to  give  the  court, 
as  well  as  the  parties,  an  assurance  that  the  tran- 
script .offered  as  evidence  to  support  the  claim  of 
the  Government,  exhibits,  in  fact,  the  final  ad- 
justment of  the  accounts  of  the  delinquent  offl- 
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cer,  as  shown,  not  by  mere  copies  of  original 
papers  on  the  files,  but  upon  the  books  ana  rec- 
ords of  the  department. 
[555]  This  question,  in  a  somewhat  different  form, 
arose  in  Smith  v.  U.  S.,  lupra.  There,  as  here, 
the  auditor  certified  that  the  transcripts  offered 
in  evidence  were  "true  copies  of  the  originals  on 
file"  in  his  office  and,  in  that  form,  the  certifi- 
cate narrowly  escaped  condemnation.  The  ma- 
jority of  the  court,  evidently  with  some  hesita- 
tion, held  the  transcripts  admissible  in  evidence 
upon  the  ground  that  the  bill  of  exceptions 
stated  that  the  documents,  offered  as  evidence 
and  excluded,  purported  to  be  transcripts  "from 
the  books  and  proceedings  of  the  Treasury  De- 
partment." Upon  that  point  three  of  the  Judges 
-  dissented.  The  grounds  of  the  dissent  are  stated 
in  the  opinion  of  the  court.  The  minority  held 
that  the  certificate  could  be  regarded  as  refer- 
ring only  to  papers  the  originals  of  which  were 
on  file;  that  the  boolcs  of  the  department  could 
not  b3  said  to  be  on  file,  nor  were  copies  from 
them  copies  from  originals  within  the  meaning 
of  the  statute;  that  it  was  a  copy  from  the  books 
and  proceedings  in  the  Treasury  Department 
which  was  made  evidence,  and  not  mere  copies 
of  papers,  though  on  the  files,  on  which  the 
igh  draft  of  settlement  may  have  been  en- 
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The  present  bill  of  exceptions  does  not  bring 
the  present  case, upon  thisparticular  point, with- 
in the  ruling  in  Smith  v.  U.  8.  There  is  no  state- 
ment in  the  bill  here  that  the  papers  offered  and 
excluded  were  transcripts  from  the  books  and 
proceedings  in  the  Treasury,  but  only  that  they 
constituted  the  "  account  of  Miles  H.  Morris, 
as  purser  of  the  U.  8.  Navy,  as  certified  by 
the  Treasury  Department."  This  language  is 
not  equivalent  to  that  which  the  statute  re- 
quires in  order  to  make  the  transcript  evidence, 
and  we  are  not  disposed  to  extend  the  rule  an- 
nounced in  Smith  v.  U.  S.  The  statute  is 
founded  in  justice  as  well  as  in  the  necessities 
of  the  Government  when  compelled  to  institute 
suits  against  delinquent  public  officers.  Its  pro- 
visions are  easily  understood,  and  it  is  not  at  all 
difficult  to  meet  the  manifest  object  Congress 
had  in  enacting  them.  When  the  Government 
desires,  in  suits  against  a  delinquent  officer  ac- 
countable for  public  money,  to  use  the  final  ad- 
justment of  his  accounts  as  evidence,  the  cer- 
tificate of  the  officer  should  show,  not,  neces- 
sarily, in  the  very  words  of  the  statute,  but 
plainly  and  not  by  mere  inference,  that  the 
transcript  offered  is  from  the  books  and  pro- 
ceedings of  the  department;  in  other  words,  that 
such  transcript  presents  the  account  of  the  de- 
linquent as  finally  adjusted  by  the  proper  offi- 
cers of  the  Government,  and  spread  upon  the 
records  of  the  department. 

Without  stopping  to  consider  other  points 
raised  by  counsel  in  support  of  the  ruling  be- 
low, it  is  sufficient  to  say,  that,  for  the  reasons 
given,  the  court  below  did  not  err  in  excluding 
from  the  jury  the  transcripts  offered  by  the  Gov- 
ernment. 

The,  judgment  it  affirmed. 

Dissenting,  Mr.  Justice  Swayne  and  Mr. 
Justice  Bradley. 

True oopy.  Test:  _ 
James  H.  MeKenner ,  Clerk,  Sup.  Court,  TJ.  8. 

See  12  Otto. 


CHARLES  GOODMAN,  Appt., 


[5561 


v. 

WILLIAM  E.  NIBLACK. 

(See  S.  C,  12  Otto,  556-M8.) 

Assignment  of  claim  against  the  government— 
w/ien  valid— parties  to  suit— publication. 

1.  Section  8477  of  the  Revised  Statutes,  forbidding 
transfers  of  claims  against  the  government,  does  not 
Include  a  voluntary  assignment  of  a  claim  against 
the  United  States,  which  is  Included  in  an  assign- 
ment made  by  an  insolvent  debtor,  of  all  his  effects 
for  the  benefit  of  his  creditors. 

2.  Where  the  government  has  recognized  an  as- 
signment, the  parties  to  it  cannot  claim  that  it  is  in- 

8.  The  assignees  ore  necessary  parties  to  a  bill  by 
a  creditor  to  reach  the  fund  arising  from  the  as- 

Ted  claims. 
If  defendants  ore  out  of  the  jurisdiction  of  the 
circuit  court,  so  they  cannot  be  served  with  process, 
they  may  be  proceeded  against  by  an  order  of  pub- 
lication, in  which  case  the  decree  so  far  as  it  affects 
a  fund  within  the  reach  of  the  court,  will  bind  them. 
[No.  1000.] 

Submitted  Dee.  SI,  1880.  Decided  Jan.  10, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 
The  case  is  fully  stated  by  tho  court. 
Messrs.  J.  C.  Denny  and  D.  V.  Burns,  for 
appellant: 

The  suggestion  that  if  such  assignments  be 
recognized,  there  is  danger  of  some  claim  being 
twice  paid,  will  not  bear  the  light  of  examina- 
tion. However  this  may  be  as  to  ordinary  claims, 
in  this  case  the  contract  out  of  which  the  claim 
grew  was  assigned  to  trustees,  by  and  with  the 
consent  of  the  government,  acting  through  the 
Secretary  of  the  Navy.  This  assignment,  as  we 
have  seen,  was  recognized  by  Congress  and  by 
this  honorable  court.  No  one  then,  but  those 
trustees,  could  receipt  for  the  money,  so  that 
there  was  no  possible  danger  of  the  claim  being 
twice  paid. 

To  hold  that  Congress  intended  thereby  to 
prevent  a  man  who  holds  a  claim  against  the 
United  States,  from  making  a  general  assign- 
ment of  all  his  property  to  trustees  for  the  ben- 
efit of  his  creditors,  is  to  attribute  to  it  an  arbi- 
trary interference  with  the  rights  of  the  citizen, 
and  the  laws  of  the  several  States,  which  it  would 
not  be  justified  in  making.  Such  an  intention 
ought  not  to  be  attributed  when  there  is  a  rea- 
sonable way  of  escaping  such  a  conclusion. 

Mr.  P.  w.  Viehe,  for  appellee: 

I.  This  court,  in  speaking  of  this  Act,  in 
Spofford  v.  Kirk,  97  U.  S.,  484  (XXIV.,  1082), 
after  alluding  to  the  danger  of  the  same  claim 
being  paid  twice,  if  assignments  were  allowed, 
said :  '  'Another  and  greater  danger  was  the  pos- 
sible combination  of  interests  and  influences  in 
the  prosecution  of  claims  which  might  have  no 
real  foundation,  of  which  the  present  case  af- 
fords an  illustration." 

When,  by  operation  of  law  for  the  benefit  of 
others,  the  title  of  others  devolves  on  a  person 
such  as  an  executor,  administrator,  assignee  in 
bankruptcy  or  insolvency,  the  law  defines  the 
rights  of  the  beneficiaries;  but,  in  the  assign- 
ment to  Cheever  and  Wiles,  Sloo  was  not  con- 
trolled by  any  statute;  he  created  a  trust  accord- 
ing to  his  own  views;  he  made  provision  for 
whom  he  pleased.  The  assignment  is  within 
the  mischief  intended  to  be  prohibited. 

II.  Were  the  necessary  parties  before  the 
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court  to  enable  it  properly  to  make  a  decree  in 
favor  of  the  plaintiff?  A  court  of  equity  will 
not  make  a  decree  which  a  party,  against  whom 
it  operates,  cannot  safely  obey.  A  provision  of 
an  Act  of  Congress  as  well  as  a  rule  of  practice 
prescribed  by  this  court,  authorizes  the  courts 
of  the  United  States  to  entertain  jurisdiction  in 
cases  where  there  are  several  defendants,  any 
one  or  more  of  whom  shall  not  be  inhabitants 
of  nor  found  within  the  district;  but  that  "The 
judgment  or  decree  shall  not  conclude  or  pre- 
clude other  parties."  We  take  it  to  be  settled 
that  this  provision  applies  only  to  cases  in  which 
the  court  can  proceed  to  a  decree  that  will  be 
just  between  tne  parties  before  it. 

Hagan  v.  Walker,  14  How.,  29;  Northern 
Lii.  R.  R.  Co.  v.  Mich.  Cent.  R.  R.  Co.,  15 
How.,  288;  Shields  v.  Barrow,  17  How.,  180  (58 
U.  8.,  XV.,  158);  Coironv.  MiUaudon,  19 How., 
113  (60  U.  8.,  XV.,  575);  Barney  v.  Baltimore,  6 
Wall.,  281  (78  U.  8.,  XVIII.,  825). 

In  this  case  the  trustees,  for  the  benefit  of  the 
creditors,  have  the  right  to  all  the  assets  which 
passed  by  the  assignment  made  by  Sloo;  they 
are  not  parties,  ana  a  decree  in  this  case  cannot 
affect  them.  No  facts  are  charged  that  tend  to 
show  that  Cheever  and  Wiles  are  not  proceed- 
ing with  the  execution  of  the  trust  reposed  in 
them  The  money  permitted  to  pass  into  the 
hands  of  the  defendant,  who  is  administrator  of 
8 loo's  estate  and,  as  such,  is  entitled  to  all  thrt 
remains  after  the  trust  is  satisfied,  may  have 
been  no  more  than  he  was  entitled  to.  If  they 
retained  means  sufficient  to  satisfy  all  demands 
against  them,  it  would  not  be  equitable  to  hold 
the  defendant  liable  to  the  trust;  the  funds  in 
their  hands  should  be  exhausted  before  the  de- 
fendant who,  as  representative  of  Sloo,  is  en- 
titled to  the  surplus,  is  required  to  account  to 
the  plaintiff.  It  is  not  alleged  that  they  have 
not  means  to  pay  the  complainant's  demand, 
not  even  that  they  have  demanded  payment  of 
them 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
tin  United  States  for  the  District  of  Indiana, 
dismissing  the  complainant's  bill  on  demurrer. 
[557]  There  came  into  the  hands  of  defendant,  as 
administrator  de  bonis  non  of  the  estate  of  Al- 
bert G.  Sloo,  the  sum  of  $150,  OOO.and  the  plaint- 
iff is  the  owner  of  a  judgment  against  said  Sloo 
for  $81,344.44,  recovered  in  the  Supreme  Court 
for  the  State  of  New  York,  on  the  20th  day  of 
January,  1855. 

The  purpose  of  the  present  bill  is  to  follow 
this  money  in  Niblack's  hands,  as  a  trust  fund 
devoted  by  Sloo  in  his  lifetime  to  the  payment 
of  the  plaintiff's  judgment.  This  trust  arises. 
If  it  exist  at  all,  out  of  a  deed  of  assignment  made 
by  Sloo  of  all  his  property,  rights  and  credits 
to  Benjamin  H.  Cheever  and  James  Wiles,  of 
the  date  of  February  8,  1860,  for  the  benefit  of 
all  his  creditors,  but  with  some  preferences, 
among  which  is  the  judgment  of  complainant. 
The  sum  above  mentioned  was  received  by  Nib- 
lack  as  the  share  of  81oo's  estate  in  a  claim  of 
over  a  million  dollars  recovered  in  the  Court  of 
Claims  against  the  United  States  and  paid  by  the 

government  to  Marshall  O.  Roberts  and  Edward 
ickerson,  in  whose  names  the  judgment  was 
recovered.    The  history  of  this  claim,  which  is 
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necessary  to  an  understanding  of  the  case  in 
hand,  is  this: 

The  4th  section  of  the  Act  of  Congress  of 
March  8,  1847,  ch.  62,  9  Stat,  at  L.,  187,  di- 
rected the  Secretary  of  the  Navy  to  contract 
with  Sloo  for  the  transportation  of  the  mails  of 
the  United  States  from  New  York  to  New  Or- 
leans, Charleston,  Savannah,  Havana  and  Chag- 
res  and  back  twice  a  month,  at  a  compensation 
not  to  exceed  the  sum  of  $290,000.  The  mail 
was  to  be  carried  in  steam  vessels  of  a  character 
described  in  the  Act,  not  less  than  five  in  num- 
ber, to  be  constructed  under  the  supervision  of  ..... 
officers  of  the  navy,  in  such  manner  as  to  be  *■  1 
easily  converted  into  war  steamers  of  the  first 
class.  Under  this  authority  the  Secretary  and 
Sloo  executed  a  written  contract  on  the  20th  day 
of  April  of  that  year,  for  the  construction  of  the 
ships  and  transportation  of  the  mails  at  the  sum 
of  $290,000  per  annum.  On  the  17th  day  of  Au- 
gust thereafter  Sloo  entered  into  an  agreement 
with  Marshall  O.  Roberts,  George  Law,  Prosper 
M.  Wetmore,  and  Edwin  Croswell,  by  which 
they  were  taken  into  this  contract  with  him,  and 
agreed  to  build  the  vessels,  and  run  them,  and 
perform  the  obligations  of  Sloo  to  the  govern- 
ment. And  Sloo  was  to  receive  one  half  of  the 
net  profits  of  the  venture  and  the  four  persons 
named  the  other  half.  In  order  to  the  perfect 
working  of  this  agreement,  a  tripartite  instru- 
ment in  writing  was  made,  in  which  Sloo  is 
called  the  party  of  the  first  part,  and  Roberts. 
Law,  Wetmore  and  Croswell  the  party  of  the 
second  part,  and  George  Law,  Marshall  O.  Rob- 
erts, and  Berres  R.  Mcllvaineparty  of  the  third 
part,  whereby,  after  reciting  the  agreement  be- 
tween the  party  of  the  first  part  and  the  party 
of  the  second  part,  the  contract  of  Sloo  is  as- 
signed to  the  party  of  the  third  part  as  trustees 
for  the  due  execution  of  the  agreement  This 
was  signed  by  all  the  persons  named. 

The  ships  were  built,  and  the  mails  carried 
for  many  years,  and  by  death  and  substitution, 
Marshall  6.  Roberts  and  Edward  Dickerson  be- 
came the  surviving  trustees  under  the  agree- 
ment, and  in  a  controversy  with  the  United 
States,  recovered  as  such  trustees  in  the  Court 
of  Claims  the  sum  of  $1,081,000  as  money  due 
under  the  original  contract  with  Sloo,  which 
judgment  was  affirmed  in  this  court  and  the 
money  paid  to  Roberts  and  Dickerson. 

In  the  meantime,  Sloo  had  become  insolvent 
and  executed  the  general  assignment  to  Cheever 
and  Wiles,  already  mentioned,  in  1860,  and  bad 
died  before  the  final  payment  of  the  money  by 
the  government  to  Roberts  and  Dickerson,  ana 
Nibiack  had  been  appointed  his  administrator. 

These  facts  are  all  set  out  in  the  bill,  and  copies 
of  the  several  contracts  and  assignments  are 
filed  as  exhibits.  Another  averment  of  the  bill 
is  that  the  sum  really  due  to  Cheever  and  Wiles, 
as  assignees  of  Sloo,  out  of  the  sum  paid  by  the  [  559 ] 
government,  was  $182,000;  that  Cheever  and 
Wiles  received  $87,000  of  this  money,  and  con- 
sented to  the  payment  of  the  remaining  $150,000 
to  Nibiack  under  some  arrangement  not  under- 
stood by  complainant.  It  is  also  alleged  that  all 
the  other  indebtedness  of  Sloo  which  might  have 
been  a  claim  on  this  fund  under  his  assignment 
to  Cheever  and  Wiles  has  been  paid,  and  there 
remains  no  other  claim  on  it  than  complainant's. 
It  is  also  averred  that  Wiles  and  Cheever  are  not 
citizens  of  Indiana  and  cannot  be  served  with 
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process  and  are  not  Zi&Ae  parties  to  the  bill, 
and  for  the  reasons  above  stated  are  not  neces- 
sary parties. 

The  demurrer  *»-,  first,  general;  and,  second, 
special  as  regards  Me  failure  to  make  Cheever 
and  Wiles  parties. 

The  general  demurrer  is  maintained  on  the 
ground  that  the  assignments  made  by  Sloo  are 
void  by  reason  of  the  provisions  of  section  8477 
of  the  Revised  Statutes.  These  provisions  were 
enacted  by  Congress  in  1858, 10  Stat,  at  L.,  170, 
and  were,  therefore,  not  in  force  when  Sloo 
made  his  contract  with  the  government, or  when 
he  made  his  agreement  with  Roberts,  Law  and 
others,  and  that  agreement  remains  unaffected 
by  the  statute.  It  was  in  force,  however,  when 
be  made  the  general  assignment  of  all  his  effects 
to  Cheever  and  Wiles, and  as  complainant  claims 
through  that  assignment,  and  can  probably  suc- 
ceed only  in  that  way,  because,  as  we  are  in- 
formed, the  State  Court  of  Indiana  has  decided 
that  the  Statute  of  Limitations  bars  the  com- 
plainant's claim  as  an  ordinary  debt,  we  must 
inquire  whether  that  assignment  is  void  under 
the  Act  of  Congress. 

The  statute  has  several  times  within  the  last 
f ewyears  received  the  consideration  of  thiscourt. 
See,  U.  S.  v.  Gillis,  95  U.  S.,  407  [XXIV.,  5031; 
Spofford  v.  Kirk,  97  U.  S.,  484  [XXIV.,  1032[; 
Ervrin  v.  U.  S.,  97  U.  8.,  892  [XXIV.,  1065]. 

And  it  is  understood  that  the  Circuit  Court 
sustained  the  demurrer  in  this  case  under  press- 
ure of  the  strong  language  of  the  court  in  Spof- 
ford v.  Kirk.  We  do  not  think,  however,  that 
the  circumstances  of  the  present  case  bring  it 
within  the  one  then  under  consideration,  or  the 
principles  there  laid  down.  That  was  a  case  of 
the  transfer  or  assignment  of  a  part  of  a  dis- 
puted claim,  then  in  controversy,  and  it  was 
clearly  within  all  the  mischiefs  designed  to  be 
remedied  by  the  statute.  Those  mischiefs,  as 
laid  down  in  that  opinion,  and  in  the  others  re- 
ferred to,  were  mainly  two: 

First  The  danger  that  the  rights  of  the  gov- 
ernment might  be  embarrassed  by  having  to 
deal  with  several  persons  instead  of  one,  ana  by 
the  introduction  of  a  party  who  was  a  stranger 
to  the  original  transaction. 

Second.  That,  by  a  transfer  of  such  a  claim 
against  the  government  to  one  or  more  persons 
not  originally  interested  in  it,  the  way  might  be 
conveniently  opened  to  such  improper  influ- 
ences in  prosecuting  the  claim  before  the  depart- 
ments, the  courts  or  the  Congress  as  desperate 
cases  when  the  reward  is  contingent  on  success, 
so  often  suggest. 

Both  these  considerations,  as  well  as  a  care- 
ful examination  of  the  statute,  leave  no  doubt 
that  its  sole  purpose  was  the  protection  of  the 
government,  ana  not  that  of  the  parties  to  the 
assignment.  The  case  of  Encin  v.  U.  S.  [supra], 
decided  at  the  same  Term  as  Spofford  v.  Kirk, 
is  suggestive  on  this  point.  It  was  there  held 
that  the  claim  of  a  person  declared  bankrupt 
against  the  United  States  passed  by  the  assign- 
ment in  the  bankruptcy  proceeding  to  the  as- 
signee, and  that  the  assignee,  and  not  the  original 
claimant,  was  the  proper  person  to  sue  in  the 
Court  of  Claims.  "  The  passing  of  claims  to 
heirs,  devisees  or  assignees  in  bankruptcy  is 
not  within  the  evil  at  which  the  Statute  of  1858 
was  aimed,"  said  the  court.  The  language  of 
•See  12  Otto. 


that  statute  includes  "  All  transfers  and  assign- 
ments of  any  claim  upon  the  United  States  or 
of  any  part  thereof  or  any  interest  therein.  " 
These  words  are  broad  enough,if  such  were  the 
purpose  of  Congress,  to  include  transfers  by 
operation  of  law  or  by  will.  Yet  in  that  case 
we  held  it  did  not  include  transfers  by  operation 
of  law  or  in  bankruptcy,  and  we  said  it  did 
not  include  a  transfer  by  will.  The  obvious 
reason  of  this  is  that  there  can  be  no  purpose  in 
such  cases  to  harass  the  government  by  mul- 
tiplying the  number  of  persons  with  whom  it 
has  to  deal,  nor  any  danger  of  enlisting  im- 
proper influences  in  advocacy  of  the  claim. 
That  in  such  cases  the  exigencies  of  the  party 
who  held  the  claim  justified  and  required  the 
transfer  that  was  made.  In  what  respect  does 
the  voluntary  assignment  by  an  insolvent  debtor 
of  all  Ms  effects  for  the  benefit  of  all  his  creditors, 
which  effects  must,  if  the  assignment  is  honest, 
include  a  claim  against  the  government,  differ 
from  the  assignment  which  is  made  in  bank- 
ruptcy? There  can  here  be  no  purpose  to  bring 
improper  means  to  bear  in  establishing  the  1 561] 
claim,  nor  can  it  be  readily  seen  how  the  gov- 
ernment can  be  embarrassed  by  such  on  assign- 
ment. The  claim  against  the  government  is  not 
specifically  mentioned,  and  is  obviously  only  in- 
cluded by  the  lust  and  proper  purpose  of  appro- 
priating the  whole  of  his  effects  to  the  payment 
of  all  Ins  debts.  We  cannot  believe  that  such  a 
meritorious  act  as  this  comes  within  the  evil  at 
which  Congress  aimed  in  the  Act  of  1858. 

It  is  also  to  be  remarked  that  the  government 
had  recognized  Sloo's  original  assignment  of  his 
contract  to  Roberts,  Law  and  Mcllvaine,  as 
trustees,  by  permitting  them  to  perform  the 
contract  and  receive  the  pay  under  it  for  years; 
and  when  a  dispute  arose  as  to  the  sum  due  un- 
der that  contract,  Congress,  by  the  Act  of  July 
14,  1870,  16  Stat,  at  L.,  655  very  fully  recog- 
nized the  validity  of  that  transfer. 

That  Act  is  in  these  words: 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  America 
in  Congress  assembled,  that  the  claim  of  the 
trustees  of  Albert  G.  Sloo,  for  compensation 
for  services  in  conveying  the  United  States  mails 
by  steamers,  direct  between  New  York  and 
Chagres,  in  addition  to  the  regular  service  re- 
quired under  the  contract  made  between  the 
said  Albert  Q.  Sloo  and  the  United  States  be, 
and  tbe  same  is  hereby,  referred  to  the  Court 
of  Claims;  and  the  said  court  is  hereby  directed 
to  examine  the  same  and  determine  and  ad- 
judge whether  any,  and  if  any  what,  amount 
is  due  said  trustees  for  said  extra  service,  pro- 
vided that  tLe  amount  to  be  awarded  by  said 
court  shall  be  upon  the  basis  of  the  value  of 
conveying  other  first-class  freight  of  like  quan- 
tity with  the  mails  actually  carried  between  the 
same  points  at  the  same  time." 

This  is  still  further  recognized  by  the  appro- 
priation to  pay  this  judgment  to  Marshall  O. 
Roberts  and  Edward  Dickerson,  surviving 
trustees  of  A.  Q.  Sloo,  found  in  chapter  8  of 
the  Second  Session  of  the  Forty-Fifth  Congress. 
20  Stat  at  L.,7. 

The  first  agreement  of  Sloo,  therefore,  is  un- 
assailable. 

His  assignment  to  Cheever  and  Wiles,  in  1860, 
conveyed  only  his  interest  in  the  profits  of  the 
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contract  which  the  parties  in  the  first  assign- 
ment were  performing  or  had  performed  for 
,  _  _  _  _   the  go v erment. 

1 562]  The  general  assignment  of  Sloo.  in  1860, 
gave  Cheever  and  Wiles  no  right  to  assert  a 
claim  against  the  government.  They  could 
only  deal  with  the  trustees  under  the  first  as- 
signment, and  on  them  they  had  only  the  claim 
for  net  profits  which  came  into  their  hands. 
Cheever  and  Wiles  and  the  present  complainant 
were  neither  of  them  capable  of  suing  theUnited 
States  in  the  Court  of  Claims,  or  of  presenting 
the  matter  before  the  accounting  officers  of  the 
government,  and  could  give  no  valid  or  just 
acquittance  to  the  government  for  any  part  of 
the  claim. 

We  do  not  think  the  transfer  to  Cheever  and 
Wiles,  as  trustees  for  Sloo's  creditors,  is  for- 
bidden by  the  Act  of  1868,  or  by  any  other 
principle  of  law  or  of  public  policy. 

But  we  are  of  opinion  that  Cheever  and  Wiles 
are  not  only  proper  but  necessary  parties  to  this 
suit.  The  entire  sum  to  which  the  estate  of  Sloo 
could  possibly  be  entitled  was  assigned  to  them. 
The  trust  on  which  it  was  assigned  remains  un- 
executed. They  are  charged  with  having  re- 
ceived $37,000  of  that  fund.  What  have  they 
done  with  it? 

If,  as  alleged  in  the  bill,  there  are  no  other 
debts  of  Sloo  secured  by  the  assignment,  this 
sum  in  their  hands  should  be  accounted  for  be- 
fore a  decree  against  Sloo's  administrator.  They 
are  charged  with  consenting  to  the  payment  to 
the  administrator  of  the  fund  now  sought  in  this 
suit.  There  may  have  been  good  reasons  for 
it,  and  if  not,  they  may  be  personally  liable  for 
it.  The  fund  can  only  be  subjected  to  the  com- 
plainant's debt  through  these  trustees.  It  is 
only  in  right  of  the  assignment  to  them  that 
plaintiff  proceeds.  They  are  living,  and  can- 
not be  devested  of  this  trust  by  auy  decree  to 
which  they  are  not  parties.  The  administrator 
has  a  right,  if  decree  is  rendered  against  him, 
to  have  it  made  effectual  against  them. 

Notwithstanding  the  allegation  of  the  bill, 
that  all  the  liabilities  of  the  trust  fund  except 
plaintiff's  debt  have  been  discharged,  this  may 
not  be  so;  and  it  may  be  in  the  power  of  these 
trustees,  and  it  may  be  their  duty,  if  made  par- 
ties to  this  suit,  to  show  that  there  are  others 
entitled  to  share  in  it.  No  decree  against  that 
fund  can  rightfully  be  made  while  they  are  not 
before  the  court. 
1 563]  This,  however,  need  not  defeat  the  -jurisdic- 
tion of  the  court  if  the  bill  is  amended  by  mak- 
ing them  defendants. 

This  is  a  proceeding  in  equity  to  enforce  a 
lien  on  the  fund  which  is  within  reach  of  the 
court,  and  as  the  trustees  and  complainant  have 
the  requisite  citizenship,  section  788  of  the  Re- 
vised Statutes  provides  a  remedy  for  inability 
to  serve  process  by  an  order  of  publication.  £f 
they  appear,  the  suit  will  proceed  as  usual.  If 
they  do  not  appear,  the  decree,  so  far  as  it  af- 
fects the  fund  in  the  hands  of  Niblack,  will 
bind  them;  and  this  is  all  that  is  necessary  to 
give  the  court  jurisdiction  to  grant  the  relief 
prayed  by  defendant 

If  the  decree  of  the  Circuit  Court  had  dis- 
missed the  case  without  prejudice  for  want  of 
proper  parties,  we  should  have  been  bound  to 
affirm  it  But  standing  as  it  does  now,  it  is  a 
decision  on  the  merits  of  the  case  and  a  bar  to 
Stt 


any  other  suit  It  must,  therefore,  be  reversed, 
and  remanded  to  that  court  If  the  complain- 
ant shall  ask  leave  to  amend  his  bill  by  making 
Cheever  and  Wiles  defendants,  he  should  be 
permitted  to  do  so  and  proceed  with  his  case. 
If  he  does  not  do  this,  a  decree  should  be  en- 
tered dismissing  the  bill  for  want  of  these  par- 
ties and  without  prejudice  to  any  other  suit  on 
the  merits.  Shield*  v.  Barrow,  17  How.,  180 
[58  U.  S.,  XV.,  1681;  Barney  v.  Baltimore,  6 
Wall.,  280  £78  U.  8.,  XVIll,  8251;  House  v. 
Mullen,  22  Wall.,  42  [89  U.  8.,  XXII.,  8881; 
Kendig  v.  Dean,  97  U.  8.,  428  [XXIV.,  1061]. 

Tlte  decree  of  tlie  Circuit  Court  is  reverted,  and 
the  cause  remanded  for  further  proceedings  in- 
that  court  in  conformity  with  this  opinion. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Cited-108  U.  8.,  437, 488, 436 ;  112  TJ.  8.,  738. 


M08E8  B.  GEORGE  et  al.,  Copartners,  un- 
der the  Firm  Name  of  M.  B.  Geoboe  & 
Brothers,  and  JAMES  W.  L.  SLAVENS,  t564l 
Piffs.  in  Err., 

v. 

SAMUEL  W.  TATE. 

(See  8.  C,  12  Otto,  864-BTL) 

Assignment  by  firm— fraudulent  representations! 
— estoppel — effect  of  assignment. 

1.  Where  a  firm  name  la  signed  to  an  assignment' 
of  a  firm  demand,  the  firm  will  be  bound,  although 
but  one  member  of  it  la  named  in  the  body  of  the 
instrument. 

2.  To  sustain  a  defense  at  law  that  defendant  was 
Induced  to  sign  a  bond  by  fraudulent  representa- 
tions, the  only  fraud  permissible  to  be  proved  is 
that  touching  the  execution  of  the  instrument 

a  Where  a  party  reaps  the  benefit  which  the  bond 
Ives  in  such  cases,  and  is  called  upon  to  respond, 
e  is  not  permitted  to  repudiate  the  obligation  he 
has  assumed. 

4.  An  assignment  of  a  Judgment  and  all  bonds 
taken  in  a  suit  by  plaintiff,  transfers  a  bond  given 
by  defendant  to  release  property  from  an  attach- 
ment therein. 

[No.  160.] 

Submitted  Bee.  17,  1880.  Decided  Jan.  10, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 
The  case  is  fully  stated  by  the  court. 
Messrs.  L.  C.  Slovens  and  Nelson  Cobb, 
for  plaintiffs  in  error. 

Messrs,  A.  H.  Case  and  John  K.  Cravens, 
for  defendant  in  error. 

Mr.  Justice  Swavjro©  delivered  the  opinion  r5( 
of  the  court: 

The  errors  assigned  in  this  case  relate  to  three 
subjects: 

The  admission  in  evidence  by  the  court,  upon 
the  trial  below,  of  the  instrument  dated  Novem- 
ber 1,  1872; 

The  refusal  by  the  court  to  permit  evidence  to 
be  given,  of  fraud  by  the  defendant  in  error,  in 
procuring  from  the  plaintiffs  in  error  the  bond 
upon  which  the  judgment  below  was  recovered; 

And  the  instructions  given  by  the  court  to 
the  jury  touching  the  set-off  claimed  by  the 
plaintiffs  in  error. 

These  several  topics  will  be  separately  con- 
sidered 
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1.  The  instrument  referred  to  purports  to  be 
an  assignment  to  Tate  of  the  bond  of  the 
plaintiffs  in  error.  It  begins  and  proceeds: 

"  I,  William  Greene,  in  consideration  of  the 
sum  of  $8,609,  to  me,  in  hand  paid  by  Samuel 
W.  Tate, ....  do  hereby  assign  to  said  Tate  the 
witliin  instrument,  and  au  my  interest  in  the  cov- 
enants and  agreements  therein  contained,  

and  I  hereby  assign  and  convey  to  and  for  the 
benefit  of  said  Tate  all  my  right  and  interest  in 
a  certain  suit  now  pending,  *  *  *  wherein  I, 
William  Greene  and  J.  J.  Meyers  are  plaintiffs, 
and  M.  B.  George  &  Bros,  are  defendants, etc." 

The  teetotum  clause  is 

"  Witness  my  hand  and  seal  this  1st  day  of 
November,  A.  D.  1872. 

Myers  &  Greene, 
By  Wu.  Greene." 

It  was  in  proof  that  the  firm  of  Myers  & 
Greene  were  largely  indebted  to  Tate.  He  ap- 
plied to  Myers  for  payment.  Myers  said  they 
had  a  claim  against  George  &  Brothers  then  in 
suit.  He  requested  Tate  to  "go  up  and  see  Billy 
Greene,"  and  added,  "  he  will  let  you  have  the 
claim  against  George  &  Bros."  Tate  went  to 
Greene,  and  Greene  had  the  instrument  in  ques- 
tion drawn,  and  after  its  execution  delivered  it 
(S60]  to  Tate.  Greene  further  agreed  that  the  judg- 
ment in  the  pending  suit  should  be  assigned  to 
Tate  as  soon  as  it  was  recovered. 

Tate  subsequently  saw  Myers  and  showed 
him  the  assignment  He  said  it  was  "  all  right," 
and  Tate  thereupon  gave  up  to  him  the  notes 
of  Myers  &  Greene  to  the  amount  of  the  claim 
against  George  &  Bros. 

The  bond  was  given  to  prevent  the  execution 
of  a  writ  of  attachment  issued  for  the  seizure 
of  the  property  of  George  &  Bros.,  to  secure 
the  payment  of  any  judgment  Myers  &  Greene 
might  recover  against  them.  It  was  conditioned 
for  the  payment  of  such  judgment. 

Viewing  the  transaction  in  the  light  of  this 
evidence,  it  cannot  be  doubted  that  it  was  the 
intention  of  bothparties  that  the  bond  should 
be  transferred  to  Tate,  and  we  think  that  intent 
was  made  effectual.  The  difficulty,  so  for  as 
there  is  any,  has  arisen  from  the  unskillfulness 
of  the  draftsman  of  the  instrument.  The  assign- 
ment could  have  been  made  by  one  of  the  part- 
ners, and  he  could  have  made  it  by  parol. 
Jones  v.  Guaranty  dt  Indem.Co.,  101  U.  8. ,622 
[XXV.,  1080];  Story,  Part.,  sec.  101.  The  sig- 
nature of  the  firm  name  shows  that  the  instru- 
ment was  intended  to  be  the  act  of  both  part- 
ners, and  effect  must  be  given  to  it  accordingly. 
This  can  be  done  upon  settled  legal  principles 
and  analogies. 

If  a  promissory  note  be  drawn,  "  I  promise 
to  pay/  etc.,  ana  is  signed  by  more  than  one 
person,  it  is  the  joint  and  several  note  of  all  who 
sign  it  Clerk  v.  Blaekstoek,  1  Holt,  474;  Hunt 
v.  Adams,  6  Mass.,  868;  8.  C,  6  Mass.,  619. 

If  one  party  only  be  named  as  obligor  in  the 
body  of  a  bond,  and  others  sign  it  also,  all  are 
bound.  In  no  other  way  can  any  effect  be  given 
to  the  signatures  of  those  not  so  named.  The 
intent  is  clear,  and  that  is  sufficient.  Parks  v. 
Brinkerhoff,  8  Hill,  668;  Perkins  v.  Goodman, 
21  Barb.  218. 

A  bona  to  B's  executors,  B  being  alive,  is  a 
bond  to  B.   Langdon  v.  Goeie,  8  Lev.,  21. 

In  Simpson  v.  Henderson,  1  Moo.  &  M.,  800. 
a  written  contract  stipulated  that  a  ship  should 
See  12  Otto. 


be  ready  to  take  freight  on  board  "forthwith:' 
Parol  evidence  was  admitted  to  show  the  sur- 
rounding circumstances  when  the  contract  was 
made.  Lord  Tenterden  said :  "The  word/ortfc-  [570] 
with,  in  strictness,  means  immediately;  but  it 
is  plain  this  cannot  be  the  construction  to  be  af- 
fixed here.  It  was  known  that  she  required 
some  repairs;  at  least,  to  be  coppered,  and  some 
time  must  be  allowed  for  that.  He  left  it  to 
the  jury  to  say  whether,  under  the  circum- 
stances, the  vessel  had  been  made  ready  within 
a  reasonable  time. 

"Debt  on  an  obligation  to  pay  £7,by  2s.  a  week 
until  the  £7were  paid,and  if  he  failed  of  the  pay- 
ment of  the  2s.  at  any  of  the  days  whereon  it  ought 
to  be  paid,  the  obligation  to  be  void,  or  else  to  re- 
main in  full  force.  The  defendant  pleaded  that 
he  did  not  pay  the  2s.  on  one  of  the  days  where- 
on it  ought  to  be  paid.  The  plaintiff  demurred. 

*  *  *  The  court  held  that  the  condition 
should  be  token  distributivcly,  by  referring- 
particulars  to  particulars,  viz. :  that  if  he  paid 
the  £7  the  obligation  should  be  void;  but  if  he 
failed  of  paying  the  2s.  at  any  of  the  days,  it 
should  be  in  full  force— to  which  the  rest 
agreed— for  the  obligation  shall  not  be  of  no  ef- 
fect if  by  any  means  it  may  be  made  good." 
Vernon  v.  Alsop,  1  Lev.,  77.  It  has  been  said 
by  an  eminent  writer  that  1 '  words  are  the  coun- 
ters of  the  wise  and  the  money  of  the  unwise." 
Their  office  is  to  symbolize  ideas.  The  intent 
of  the  parties  is  the  contract,  and  whenever  that 
is  ascertained,  however  inartificial!?  expressed, 
it  is  the  duty  of  courts  to  give  it  effect; 
As  between  Myers  &  Greene  and  Tate,  the  ti- 
tle of  Tate  was  good  by  estoppel.  The  consid- 
eration which  passed  from  him  to  them  made 
it  so. 

A  title  to  real  estate  thus  acquired  is  effect- 
ual either  for  attack  or  defense  in  an  action  of 
ejectment.  Diekerson  v.  Colgrote,  100  U.  S., 
678  [XXV.,  618]. 

The  court  below  committed  no  error  in  this 
connection. 

2.  Proof  of  fraudulent  representations  by 
Myers  &  Greene, beyond  the  recitals  in  the  bond, 
to  induce  its  execution  by  the  plaintiff  in  error, 
was  properly  rejected. 

It  is  well  settled  that  the  only  fraud  permis- 
sible to  be  proved  at  law  in  these  cases  is  fraud 
touching  the  execution  of  the  instrument,  such 
as  misreading,  the  surreptitious  substitution 
of  one  paper  for  another,  or  obtaining  by  some 
other  trick  or  device  an  instrument  which  the 
party  did  not  intend  to  give.  Hartshorn  v.  Hay, 
19  How.,  211  [60  U.  8.,  XV.,  605];  Osterhout  [571] 
v.  8/ioemaker,  8  Hill,  518;  Belden  v.  Davies,  2 
Hall,438;  Franchot  v.  Leach,  5  Cow.,  608.  The 
remedy  is  by  a  direct  proceeding  to  avoid  the 
instrument.  Irving  v.  Humphrey,  1  Hopk.,284. 

The  evidence  was  properly  rejected  for  an- 
other reason. 

Where  a  party  reaps  the  Benefit  which  the 
bond  gives  in  such  cases,  and  is  called  upon  to 
respond,  he  is  not  permitted  to  repudiate  the 
obligation  he  has  assumed. 

In  a  case  not  unlike  this  Judge  Story  said: 
"  The  question  is  not  new,  and  I  am  entirely 
satisfied  that  where  the  claimant  voluntarily  ac- 
cepts a  delivery  on  bail,  it  is  an  estoppel  of  his 
right  to  contest  the  security.  He  accepts  or 
not  at  his  pleasure,  and  it  would  be  gross- 
ly inequitable  if  he  might  lie  by  until  the 
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close  of  the  cause,  receive  and  use  the  property, 
and  then,  by  detecting  an  error  in  the  bond, 
set  the  whole  judgment  of  the  court  at  defi- 
ance." The  Brig  Struggle,  1  Gall.,  476.  See 
also,  Bigelow,  Estop.,  p  206,  and  poet,  and  2 
Whart.  Ev.,  sec.  1089,  and  the  authorities  cited 
by  each  author. 

8.  The  instructions  as  to  the  set-off  or  coun- 
ter-claim were  as  favorable  to  the  plaintiffs  in 
error  as  they  had  a  right  to  ask.  The  jury, 
upon  the  evidence,  found  against  them.  With 
this  result,  there  being  no  error  of  law  involved, 
this  court  has  nothing  to  do. 

4.  It  is  insisted  that  the  court  erred  in  in- 
structing the  jury  that  "  An  assignment  of  the 
claim  in  suit  against  George  &  Brothers,  or  an 
assignment  of  the  judgment  rendered  thereon, 
would  also  transfer  the  bond  sued  upon  in  this 
action." 

In  this  there  was  no  error.  The  instruction 
was  in  exact  conformity  to  the  law  upon  the 
subject.  Bowdoin  v.  Vol  man,  6  Duer.,  182; 
Craig  v.  Parkit,  40  N.  Y.,  181;  Claflin  v.  Ot- 
trom,  54  N.  Y.,  581;  Pattiton  v.  Hull,  9  Cow., 
747;  Dentruff  v.  Crittenden,  1  Thomp.,  &  C, 
143;  Honmer  v.  True,  19  Barb.,  106. 

All  Vie  attignmentt  of  error  are  without  merit, 
and  tiie  judgment  of  the  Circuit  Court  it  affirmed. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8., 


ALL8TON  WILSON,  Plff.  in  Err., 

9. 

SARAH  A.  McNAMEE,  Ezrz.  of  Charles 
McNamee,  Deceased. 

(See  8.  C,  12  Otto,  672-575.) 

Insufficient  objection— pilot  laws— pilotage. 

1.  An  objection,  which  does  not  appear  to  have 
been  taken  In  the  circuit  court,  cannot  be  consid- 
ered here. 

2.  The  pilot  laws  of  New  York  are  valid  under 
the  Constitution  of  the  United  States. 

8.  A  pilot  may  recover  pilotage  for  refusing  to 
accept  his  services,  although  the  tender  of  them  was 
made  outside  of  the  Jurisdiction  of  the  State  of  New 
York. 

[No.  168.1 

Argued  Dec.  20, 1880.   Decided  Jan.  10,  1881. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  New  York. 
The  case  is  fully  stated  by  the  court. 
Mr.  James  S.  Stearns,  for  plaintiff  in 
error. 

Meters.  George  W.  Blunt  and  John  K.  Porter, 
for  defendant  in  error. 

Mr.  Juetice  Bwayne  delivered  the  opinion 
of  the  court : 

The  defendant  in  error  tendered  his  services 
as  a  licensed  Sandy  Hook  pilot  to  conduct  the 
schooner  E.  E.  Racket  by  way  of  Sandy  Hook 
to  the  Port  of  New  York.  The  tender  was 
made  at  sea,  about  fifty  miles  from  that  port. 
The  vessel  was  from  a  foreign  port,  sailing  un- 
der register,  and  drew  nine  feet  of  water.  The 
master  refused  to  accept  the  services  of  the  pi- 

Note. — Pilot* ;  their  authority,  duties,  regponeibil- 
ity ;  reHDonMhilUfiof  owner  for  their  acts ;  right  to  »ai- 
vage.  ace.  note  to  Thompson  v.  The  Great  Republic, 
WU.  8.,  XXUL, 56. 
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lot  and  came  into  port  without  one.  The  pilot 
demanded  the  compensation  allowed  by  the  local 
state  law,  upon  the  tender  being  made,  pay- 
ment was  refused  and  this  suit  was  thereupon 
instituted  by  the  defendant  in  error  in  the  Dis- 
trict Court  of  the  City  of  New  York  for  the 
First  Judicial  Circuit.  That  court  gave  judg- 
ment in  his  favor.  The  case  was  thereupon  re- 
moved by  appeal  to  the  proper  Court  of  Com- 
mon Pleas,  and  subsequently  to  the  Court  of 
Appeals  of  the  State.  Those  courts  succes- 
sively affirmed  the  judgment. 

The  plaintiff  in  error  thereupon  brought  the 
case  before  us  by  this  writ  of  error  for  review. 

The  only  point  argued  here  was  the  validity  [S73] 
of  the  pilot  law  of  New  York  with  reference  to 
the  Constitution  of  the  United  States. 

At  the  close  of  the  opening  argument  of  the 
learned  counsel  for  the  plaintiff  in  error,  we  an- 
nounced that  the  affirmative  of  the  question 
thus  presented  was  so  well  settled  by  the  re- 
peated adjudications  of  this  court,  that  we  had 
no  desire  to  hear  the  counsel  for  the  defendant 
in  error  upon  the  subject. 

Thereafter,  the  counsel  who  had  been  heard 
submitted  a  memorandum,  in  which  he  called 
our  attention  particularly  "to  the  tenth  point  of 
the  brief  of  the  plaintiff  "in  error,  namely:  that 
the  tender  took  place  outside  of  the  jurisdiction 
of  the  State  of  New  York."  He  added:  "This 
question  has  never  vet  been  passed  upon  by 
this  court  in  either  of  the  other  pilot  cases." 

Our  opinion  will  be  confined  to  that  subject. 

There  are  several  answers  to  the  suggestion.  rRfA1 

1.  The  objection  does  not  appear  to  have    Is «* J 
been  taken  in  the  Circuit  Court,  and  cannot, 
therefore,  be  considered  here.    Edwardt  v.  El- 
liott, 21  Wall.,  532  [88  U.  S.,  XXII.,  487]. 

2.  A  vessel  at  sea  is  considered  as  a  part  of 
the  territory  to  which  it  belongs  when  at  home. 
It  carries  with  it  the  local  legal  rights  and  legal 
jurisdiction  of  such  locality.  All  on  board  are 
endowed  and  subject  accordingly.  The  pilot, 
upon  his  boat,  had  the  same  authority  from  the 
laws  of  New  York  to  tender  and  demand  em- 
ployment, and  the  same  legal  consequences,  un- 
der the  circumstances,  followed  the  refusal  of 
the  master  as  if  both  vessels  had  then  been  infra 
faucet  terra,  where  the  municipal  jurisdiction 
of  the  State  was  complete  and  exclusive.  The 
jurisdiction  of  the  local  sovereign  over  a  vessel, 
and  over  those  belonging  to  her,  in  the  home 
port  and  abroad  on  the  sea,  is,  according  to  the 
law  of  nations,  the  same.  Dana's  Wheat.,  p. 
169,  sec.  106;  1  Kent,  Com.  27;  Vattel,  bk.  l,c. 
19  sec.  216;  2  Rutherford's  Inst.,  bk.  2,  c.  9, 
sees.  8, 19. 

The  principle  here  recognized  is,  of  course, 
subject  to  the  paramount  authority  of  the  Con- 
stitution and  laws  of  the  United  States  over  the 
foreign  and  interstate  commerce  of  the  coun- 
try, and  the  commercial  marine  of  the  country 
engaged  in  such  commerce,  and  subject  also  to 
the  like  power  of  Congress  "to  define  and  pun- 
ish piracies  and  felonies  committed  on  the  high 
seas  and  offenses  against  the  law  of  nations." 
See  Ex  parte  McNiel,  18  Wall.,  286  [80  U.  8., 
XX.,  624]. 

Speaking  of  the  universal  law  of  reason, 
justice,  and  conscience,  of  which  the  law  of 
Nations  is  necessarily  a  part,  Cicero  said:  "Nor 
is  it  one  thing  at  Rome  and  another  at  Athens, 
one  now  and  another  in  future,  but  among  all 
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Nations  it  is,  and  in  all  time  will  be,  eternally 
and  immutably  the  same."  Lac  tan  this,  Inst. 
Div.,  bk.  7,  c.  8. 

8.  Conceding  that  the  pilot  laws  of  the  sev- 
eral States  are  regulations  of  commerce,  Mr. 
Justice  Story  said,  "They  have  been  adopted  by 
Congress,  and  without  question  are  controllable 
by  it."   2  Story,  Const,  sec.  1071. 

Chief  Justice  Marshall,  in  Qibbons  v.  Ogden, 
•aid:  When  the  government  of  the  Union  was 
brought  into  existence  it  found  a  system  for 
the  regulation  of  pilots  in  force  in  every  State. 
The  Act  which  has  been  mentioned  adopt*  this 
system,  and  gives  it  the  same  validity  as  if  its 
provisions  had  been  specially  made  by  Con- 
gress." 9  Wheat.,  207.  The  long  continued 
silence  of  Congress,  with  its  plenary  power,  in 
th'j  presence  of  such  legislation  by  the  States 
concerned,  is  itself  an  implied  ratification  and 
adoption,  and  is  equivalent  in  its  consequences 
to  an  express  declaration  to  that  effect.  Atkins 
v.  Disintegrating  Co.,  18  Wall.,  272  [85  U.  8., 
XXI.,  841]. 

The  several  Acts  of  Congress  bearing  on  the 
subject  are  fully  referred  to  in  Ex  parte  McNiel, 
supra.  In  that  case,  and  in  the  earlier  and  more 
elaborate  case  of  Cooley  v.  Port  Warden*,  12 
How.,  299,  this  subject,  in  all  its  aspects,  was 
so  fully  considered  that  further  remarks  on  the 
present  occasion  are  deemed  unnecessary. 

The  judgment  of  the  Court  of  Appeal*  of  the 
State  of  New  York  is  affirmed. 

True  copy.  Test : 

James  H.  MoKennejr,  Clerk,  Sup.  Court, TJ.  S. 


|577]    MARTHA  J.  BENNETT.  Admrx.  of  John 
Bennett,  Deceased,  Plff.  in  Err. 

v. 

LOUISVILLE  AND  NASHVILLE  RAIL- 
ROAD COMPANY. 
(See  8.  0, 1*  Otto,  577-688.) 

Negligence,  liability  for ;  for  unsafe  condition  of 
land. 

•  The  owner  or  occupant  of  land  who,  by  invita- 
tion express  or  Implied,  induce*  or  leads  others  to 
come  upon  his  premises  (or  any  lawful  purpose  is 
bable  in  damages  to  such  persons— they  using  due 
care— (or  Injuries  occasioned  by  the  unsafe  condi- 
tion of  the  land  or  its  approaches,  if  such  condi- 
tion was  known  to  him  and  not  to  them,  and  was 
suffered  to  exist,  without  timely  notice  to  negligent- 
ly the  public  or  to  those  who  were  likely  to  act  upon 
such  invitation. 

[No.  149.] 

Submitted  Dee.  15, 1880.  Decided  Jan.  10, 1881. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 
The  case  is  fully  stated  by  the  court. 
Mr.  Walter  Evavna,  for  plaintiff  in  error: 
When  a  person  invites  or  induces,  expressly 
or  by  implication,  another  to  come  upon  his 
premises,  whether  for  business  or  for  any  other 
purpose,  it  is  his  duty  to  be  reasonably  sure  that 
he  is  not  inviting  him  into  danger,  and  he  must 
use  ordinary  care  and  prudence  to  render  the 
premises  reasonably  safe. 

Cooley,  Torts,  605:  Sweeny  v.  R.  R.  Co.,  10 
Allen,  878;  Elliott  v.  Pray,  10  Allen,  878;  Carle- 

•Head  note  by  Mr.  Justice  Hablak. 
See  12  Otto. 


ton  v.  Iron  and  Steel  Co.,  99  Mass.,  217;  Gilbert 
v.  Nagle,  118  Mass.,  278. 

The  defendant's  ownership  of  the  wharf-boat, 
the  invitation  extended  to  steamboats  to  land 
thereat,  its  ownership  of  the  landing  and  all  the 
land  in  its  front,  its  ownership  of  the  depot,  its 
plank  walk  across  th  intervening  marsh  that 
led  up  to  it,  the  manner  of  locating  the  depot 
which  monopolized  all  the  available  way  to  the 
wharf- boat,  except  by  passing  through  the  de- 
pot its  whole  length,  precisely  as  Bennett  at- 
tempted to  do,  and  the  other  facts  admitted  by 
the  demurrer,  aside  from  the  statements  of  the 
invitation  as  a  substantive  fact,  clearly,  as  a 
matter  of  legal  implication,  show  an  invitation 
and  special  inducement  by  the  defendant  to  all 
travelers  to  pass  through  the  depot  at  any  time, 
night  or  day,  whenever  they  had  occasion  to 
embark  on  a  steamboat  at  said  wharf-boat. 

Ad.,  Torts,  sec.  229;  Wood,  Nuisances,  sec. 
187;  Sweeny  v.  R.  R.  Co.  {supra);  Smith  v.  Dock 
Co.,  L.  R.  8  C.  P.,  820;  R.  R.  Co.  v.  Manning, 
15  Wall.,  655  (82  U.  8..  XXL,  222);  Tobin  v.  R. 
Co.,  59  Me.,  183;  Knight  v.  R.  Co.,  56  Me.,  284; 
Carleton  v.  Iron  and  Steel  Co.  (*vpra);  Sword* 
v.  Edgar,  59  N.  Y.,  29;  Rarret  v.  Black,  56  Me., 
505;  Indemaur  v.  Dame*,  L.  R.  1  C.  P.,  274. 
affirmed,  L.  R.,  2  C.  P.,  818. 

Especially,  as  to  the  implication  of  invitation, 
see,  also,  Chapman  v.  Rothwell,  El.  Bl.  &  El. 
(96  E.  C.  L.),  168;  Paddock  v.  N.  E.  R.  Co.,18L. 
T.  N.  S.,  60;  Axford  v.  Prior,  C.  P.,  14  W.  R. 
611;  Freer  v.  Cameron,  4  Rich  (8.  C),  228;  In- 
demaur v.  Dame*,  L.  R.  1  C.  P.,  274. 

When  the  invitation  was  withdrawn,  the  pub- 
lic should  have  been  notified  and  the  route 
closed. 

Carleton  v.  Franeonia  Co.  (tupra);  8  Hurl,  & 
N.,  176. 

Mr.  Justice  Harla.n  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kentucky. 

The  action  was  commenced  by  a  petition 
framed  in  accordance  with  the  Kentucky  Code 
of  Practice  in  civil  cases.  Its  object  is  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  negligence  or  want  of  prop- 
er care  on  the  part  of  the  agents,  servants  and 
employs*  of  a  Railroad  Corporation  engaged  in 
the  business  of  transporting  freight  and  passen- 
gers for  hire.  The  petition  was  twice  amended 
and  to  it  as  amended  a  demurrer  was  interposed 
and  being  sustained,  judgment  was  given  for  the 
defendant.  After  judgment  the  plaintiff  died, 
and  the  action  was  revived  in  this  court  in  the 
name  of  his  personal  representative. 

The  controlling  question  before  us  is  whether 
the  petition  and  amended  petitions  make  out  a 
cause  of  action  against  the  Company.   Under  rKvgi 
the  averments  in  the  pleadings,  and  for  the  pur-  1  1 
poses  of  this  case,  as  presented,  we  must  assume 
the  existence  of  the  following  facts: 

In  the  year  1876,  the  deceased  was  a  passen- 
ger on  the  cars  of  the  defendant  Company  from 
Vernon  to  Danville,  in  the  State  of  Tennessee. 
At  the  last  named  place  he  left  the  train  for  the 
purpose  of  taking  the  steamer  Rapidan,  which 
belonged  to  the  Evansville  and  Tennessee  River 
Packet  Company,  and  was  engaged  in  the  navi- 
gation of  that  river.  Its  customary  place  of  land- 
ing for  Danville  and  immediate  vicinity,  on  that 
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side  of  the  river,  was  at  a  wharf-boat,  moored 
at  or  against  a  lot  within  a  few  hundred  yards 
of  the  railroad  station.  Between  the  railroad 
company  and  the  packet  company  there  was,  at 
the  time,  an  arrangement  or  contract,  by  the 
terms  of  which  each  party  enjoyed  a  communi- 
ty of  interest,  in  what  proportion  it  is  not  stated, 
in  the  freight  and  passenger  traffic  at  that  point. 
They  were  mutually  at  liberty  to  sell  through 
tickets  and  give  through  bills  of  ladingjover  their 
respective  lines.  Both  the  wharf  and  the  lot  were 
owned  by  and  were  under  the  exclusive  con- 
trol of  the  railroad  company.  The  former  was 
used  by  the  company  and  the  public  for  storing 
freight,  and  as  a  convenient  place  for  the  land- 
ing of  steamboats  navigating  the  river.  The  lot 
had  been  purchased  and  used  by  the  company 
in  connection  with  the  wharf-boat,  for  the  pur- 
pose of  facilitating  its  passenger  business,  as 
well  as  for  the  receipt  and  discharge  of  freight 
coming  from  the  river  to  the  railroad,  or  going 
from  the  railroad  to  the  river.  For  such  use 
of  its  wharf-boat  and  landing  the  railroad  com- 
pany received  benefit  and  compensation.  Tofur- 
ther  facilitate  their  freight  and  passenger  busi- 
ness, the  railroad  company  had  erected  and 
maintained  upon  such  lot  in  front  of  the  wharf- 
boat,  a  large  open  shed-depot,  about  240  feet  in 
length  ana  20  feet  in  width,  in  the  center  of 
which  was  a  room  or  apartment  containing  an 
engine,  which  was  used  for  the  purpose  of  haul- 
ing freight  to  and  from  the  river  by  means  of 
flats  or  cars  drawn  by  ropes  on  railroad  tracks. 
These  cars  were  pulled  up 'the  bank  into  spaces 
(of  which  there  were  four,  two  on  each  side  of 
the  engine-room)  left  in  the  floor  of  the  depot. 
These  spaces  or  hatch-holes,  as  they  are  called, 
were  about  11  feet  in  extent,  and  reached  from 
the  river  side  of  the  depot  nearly  to  its  centre. 
The  customary,  and  indeed  the  only  safe, 
[579 J  available  and  convenient  route  for  persons  pass- 
ing from  Danville  to  the  steamboat  landing 
was  along  a  plank  way  on  each  side  of  which 
the  ground  was  low  and  marshy,  put  down, by 
the  railroad  company , about  600  yards  in  length, 
extending  from  Danville  along  a  side  track  of 
the  railroad,  and  terminating  at  or  near  the 
northern  end  of  the  depot;  thence  up  a  flight  of 
steps  to  the  depot  floor,  and  across  the  floor  of 
the  depot  towards  its  southern  end;  thence 
down  a  flight  of  steps,  located  between  two  of 
the  hatch-Holes,  to  the  wharf -boat,  over  a  mac- 
adamized or  gravel  way  which  the  railroad 
company  had  constructed  for  the  convenience 
of  those  going  upon  business  to  or  from  the 
steamboat  landing.  The  custom  of  travelers 
passing  between  the  railroad  station  at  Danville 
and  the  steamboat  landing  to  use  as  a  footway 
the  plank-road,  the  depot  floor,  and  the  mac- 
adamized way  leading  to  the  wharf-boat,  was 
not  only  a  necessary  one,  but  was  known  to  and 
permitted  by  the  company.  There  was  no 
path  or  safe  or  convenient  way  around  the  shed 
depot  to  the  wharf. 

Such  was  the  situation  when  the  deceased 
reached  Danville  by  the  cars  of  the  company. 
He  stopped  at  a  hotel  to  await  the  coming,  that 
night,  of  the  steamer  Rapidan,  whose  usual 
hours  of  arrival  at  the  landing  were  known  to 
the  railroad  company.  Some  time  after  mid- 
night the  steamer  reached  the  vicinity  of  the 
landing  and,  by  whistle,  signaled  for  landing 
at  the  wharf-boat.  Deceased  started  from  the 


hotel  for  the  steamboat,  for  the  purpose  of 
prosecuting  his  journey,  taking  with  him  & 
lighted  lantern.  He  went  upon  the  plank- way 
leading  to  the  shed  depot,  having  been  in- 
formed by  the  landlord  that  that  was  the  proper 
route  to  take.  He  had  proceeded  but  a  short 
distance  when  the  wind  extinguished  the  light 
and,  fearing  the  boat  would  immediately  de- 
part, and  being  able  to  see  the  plank- way,  be 
proceeded  to  the  depot,  which  was  unligbted, 
and,  passing  up  the  steps  at  its  northern  end, 
he  attempted  to  cross  the  floor  in  the  direction 
of  the  steps,  at  the  southern  end,  leading  down 
to  the  macadamized  or  gravel  way  which  we  r  gsoi 
have  described.  He  was  unaware  of  the  exist- 
ence  of  the  openings  or  hatch-holes  in  the  depot 
floor,  or  of  any  other  obstruction  or  danger  in 
his  path  and,  although  using  due  care,  he  fell 
through  one  of  the  hatch-holes  (which  had  teen 
left  uncovered  and  unguarded  for  some  time 
before),  down,  a  distance  of  at  least  five  feet, 
upon  the  cross-ties  and  rails  beneath.  By  the 
fall,  his  left  ankle  and  foot  were  broken  and 
crushed,  causing  severe  and  permanent  injury, 
attended  by  sickness  and  long  confinement  to 
his  bed.  The  demurrer  concedes  that  the  com- 

Cy  was  aware  as  well  of  the  condition  of  the 
:h-holes  in  the  depot  floor,  as  that  such  con- 
dition was  unsafe  and  dangerous  to  the  travel- 
ing public. 

1.  The  right  to  revive  this  action  in  the  name  of 
the  personal  representative  of  Bennett  seems  to 
be  clear  under  the  laws  both  of  Kentucky  and 
Tennessee,  by  each  of  which  States  the  defend- 
ant Company  was  incorporated,  and  in  the 
latter  of  which  occurred  the  injuries  for  which 
damages  are  claimed.  Kentucky  Gen.  Stat., 
179 ;  Tennessee  Code,  sec.  2846. 

2.  The  facts  disclosed  by  the  pleadings,  and 
by  the  demurrer  conceded  to  exist,  seem  to 
bring  this  cose  within  the  rule,  founded  in 
justice  and  necessity  and  illustrated  in  many 
adjudged  cases  in  the  American  courts,  that 
the  owner  or  occupant  of  land  who,  by  in- 
vitation, express  ordraplicd,  induces  or  leads 
others  to  come  upon  nia  premises,  for  any  law- 
ful purpose,  is  liable  in  damages  to  such  per- 
sons, they  using  due  care,  for  injuries  occa- 
sioned by  the  unsafe  condition  of  the  land  or 
its  approaches,  if  such  condition  was  known  to 
him  and  not  to  them,  and  was  negligently 
suffered  to  exist,  without  timely,  notice  to*  the 
public  or  to  those  who  were  likely  to  act  upon 
such  invitation.  R.  R.  Co.  v.  Manning,  15 
Wall.,  649  [82  U.  8.,  XXI.,  220]  ;  CarUton  v. 
Iron  <t  Steel  Co.,  99  Mass.,  216  ;  Sweeny  v.  R. 
R.  Co.,  10  Allen,  868;  Whart.,  Negl.,  sees. 
849-852  ;  Ccolev,  Torts,  604-607,  and  autl.or- 
Met  cited  by  those  authors.  The  last  named 
author  says  that  when  one  "Expressly  or  by 
implication  invites  others  to  come  upon  hi.* 
premises,  whether  for  business  or  for  any  other 
purpose,  it  is  his  duty  to  be  reasonably  sure 
that  he  is  not  inviting  them  into  danger,  and  to 
that  end  he  must  exercise  ordinary  care  and 
prudence  to  render  the  premises  reasonably 
safe  for  the  visit." 


The  rule  is  also  illustrated  in  many  cases  in 
the  English  courts,  some  of  which  ft  may  be 
well  to  examine.  One,  referred  to  by  this  court 
in  R.R.  Co.  v.  Banning,  is  Corby  v.  Hill,  4  C.B. 
(N.  S.),  662.  That  was  an  action  for  an  injrry 
sustained  by  the  plaintiff  while  traveling  uoon 
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a  private  way  leading  from  a  turnpike  road  to 
a  certain  building,  and  over  which  parties  hav- 
ing occasion  to  visit  such  building  were  likely 
to  pose,  and  were  accustomed  to  pass,  by  leave 
of  the  owners  of  the  soil.  The  defendant  neg- 
ligently obstructed  the  way  by  placing  thereon 
certain  materials  without  giving  notice  or  warn- 
ing of  the  obstruction  by  light  or  other  signal, 
and  by  reason  thereof  the  plaintiff's  horse  was 
driven  against  the  obstruction  and  injured.  One 
of  the  pleas  was  that  the  defendant  had  placed 
the  materials  on  the  road  by  the  license  or  con- 
sent of  the  owners  of  the  soil.  Upon  the  argu- 
ment of  the  case,  counsel  for  the  defendant 
contended  that  the  owners  of  the  soil,  and  con- 
sequently, also,  any  person  having  leave  or  li 
cense  from  them,  might,  as  against  any  other 
person  using  the  way  hy  the  like  leave  and  li- 
cense, place  an  obstruction  thereon  without  in- 
curring responsibility  for  injury  resulting 
therefrom,  unless  in  the  case  where  an  allure- 
ment or  inducement  was  held  out  to  such  other 
person  to  make  use  of  the  way.  Upon  the  gen- 
eral question,  as  well  as  in  response  to  this  ar- 
gument, Cockburn,  C.  J.,  said  :  "It  seems  to 
me  that  the  very  case  from  which  the  learned 
counsel  seeks  to  distinguish  this  is  the  case  now 
before  us.  The  proprietors  of  the  soil  held  out 
an  allurement  whereby  the  plaintiff  was  in- 
duced to  come  upon  the  place  in  question  ;  they 
lield  out  this  road  to  all  persons  having  occa- 
sion to  proceed  to  the  asylum  as  the  means  of 
access  thereto.  *  *  *  Having,  so  to  speak,  ded- 
icated the  way  to  such  of  the  general  public  as 
might  have  occasion  to  use  it  for  that  purpose, 
and  having  held  it  out  as  a  safe  and  convenient 
mode  of  access  to  the  establishment,  without 
any  reservation,  it  was  not  competent  for  them 
to  place  thereon  any  obstruction  calculated  to 
render  the  road  unsafe,  and  likely  to  cause  in- 
jury to  those  persons  to  whom  they  held  it  out 
as  a  way  along  which  they  might  safely  go.  If 
that  be  so,  a  third  person  could  not  acquire  the 
right  to  do  so  under  their  license  or  permis- 
|582J  sion."  In  the  same  case,  Williams,  J, ,  said :  "I 
see  no  reason  why  the  plaintiff  should  not  have 
a  remedy  against  such  a  wrong-doer,  just  as 
much  as  if  the  obstruction  had  taken  place 
upon  a  public  road.  Good  sense  and  justice  re- 
quire that  he  should  have  a  remedy,  and  there 
is  no  authority  against  it."  Willes,  J.,  re- 
marked :  "  The  defendant  has  no  right  to  set  a 
trap  for  the  plaintiff.  One  who  comes  upon 
another's  land,  by  the  owner's  permission  or  in- 
vitation, has  a  right  to  expect  that  the  owner 
will  not  dig  a  pit  thereon,  or  permit  another  to 
dig  a  pit  thereon,  so  that  persons  lawfully  com- 
ing there  may  receive  injury." 

Another  case,  often  cited,  is  Chapman  v.  Botli- 
vsdl,  1  El.,  B.  &  £.,  168.  The  declaration  there 
charged  that  the  defendant  was  in  possession 
and  occupation  of  a  brewery,  office  and  passage 
leading  thereto  from  the  public  street,  used  by 
bim  for  the  reception  of  customers  and  others 
in  his  trade  and  business  as  a  brewer.  The  pas- 
sage was  the  usual  and  ordinary  means  of  in- 
gress and  egress  to  and  from  the  office,  from 
and  to  the  public  street.  The  defendant  negli- 
gently permitted  a  trap-door  in  the  floor  of  that 
passage  to  be  and  remain  open,  without  being 
properly  guarded  and  lighted.  The  plaintiff's 
wife  had  been  to  the  brewery  office  as  a  cus- 
tomer in  the  defendant's  business,  and  was  walk- 
See  12  Otto 


ing  along  the  passage  on  her  revwn  to  the  pub- 
lic street,  when  she  fell  through  the  trap-door 
and  was  injured  and  killed.  Upon  the  argu- 
ment,counsel  for  defendant  insisted  that  no  facts 
appeared  showing  it  to  be  the  duty  of  the  de- 
fendant to  keep  the  trap-door  closed.  To  this 
Erie,  J.  .replied,  with  the  sanction  of  Lord  Camp- 
bell, C.  J.,  "If  you  invite  a  customer  to  come 
to  your  shop,  and  leave  a  pitfall  open,  or  a  large 
iron  peg  in  the  part  of  the  floor  over  which  the 
customer  is  likely  to  tread,  is  not  that  a  duty  and 
a  breach,  if  accident  ensues?"  The  court  there 
drew  a  distinction  between  the  case  of  a  mere 
visitor,  as  in  Southcotc  v.  Stanley,  1  H.  &  N.f 
247,  and  a  customer,  who,  as  one  of  the  public, 
is  invited  for  the  purposes  of  business  carried 
on  by  the  owner  or  occupier  of  the  premises. 

In  Indermaur  v.  Barnes,  L.  R.,  1  C.  P.,  274, 
and  L.  R.,  2  C.  P.,  318,  the  court,  referring  to 
the"  class  c  f  persons  who  visit  premises  upon 
business  which  concerns  the  occupier,  and  upon 
his  invitation,  express  or  implied,  said  that  it  [583] 
was  settled  law  that  a  visitor  oft  hat  class, ' '  Using 
reasonable  care  on  his  part  for  his  own  safety, 
is  entitled  to  expect  that  the  occupier  shall, 
on  his  part,  use  reasonable  care  to  prevent  dam- 
age from  unusual  danger  which  lie  knows  or 
ought  to  know;  and  that,  where  there  is  evi- 
dence of  neglect,  the  question  whether  such  rea- 
sonable care  has  been  taken,  by  notice,  lighting, 
guarding  or  otherwise,  and  whether  there  was 
contributory  negligence  in  the  sufferer,  must  be 
determined  by  a  jury  as  a  matter  of  fact." 

In  Parnaby  v.  Ixincastcr  Canal  Co.,  11  Ad.  & 
El. ,  230,  which  was  the  case  of  a  company  mak- 
ing a  canal  for  their  profit,  and  opening  it  to 
the  public  use  on  payment  of  tolls,  it  was  held 
by  the  Exchequer  Chamber  that  the  common 
law,  in  such  a  case,  imposed  a  duty  upon  the 
proprietors,  not  perhaps  to  repair  the  canal,  or 
absolutely  to  free  it  from  obstructions,  but  to 
take  reasonable  care,  so  long  as  they  kept  it 
open  for  the  public  use  of  all  choosing  to  navi- 
gate it,  that  they  may  navigate  it  without  dan- 
ger to  themselves  or  property. 

The  same  principle  was  applied  bv  the  Ex- 
chequer Chamber  in  Gibbs  v.  TV.  of  Liverpool 
Docks,  S  H.  &  N.,  164.  That  was  an  action  by 
the  owners  of  a  6hip  to  recover  for  an  injury 
done  ^  to  the  cargo  by  reason  of  the  ship,  when 
entering,  having  struck  a  bank  of  mud  carelessly 
and  negligently  left  in  and  about  the  entrance 
to  the  dock.  The  defendants  were  not  individ- 
ually profited  by  the  operations  of  the  company 
of  which  they  were  trustees,  but,  by  statute, 
were  bound,  as  such  trustees,  to  apply  the  tolls 
received  in  maintaining  the  docks,  and  in  pay- 
ing the  debt  contracted  in  making  them.  The 
court,  speaking  by  Coleridge,  J.,  held  that 
whether  the  defendants  received  the  tolls  for  a 
beneficial  or  a  fiduciary  purpose,  the  knowledge, 
upon  their  part,  that  the  entrance  to  the  dock 
was  dangerous,  imposed  upon  them  the  duty  of 
closing  the  dock  against  the  public,  as  soon  as 
they  became  aware  of  its  unsafe  condition;  that 
they  had  no  right,  with  a  knowledge  of  its  con- 
dition, to  keep  it  open  and  to  invite  the  vessel  in 
question  into  the  peril  which  they  knew  it  must 
encounter,  by  continuing  to  hold  out  to  the  pub- 
lic that  any  ship,  on  the  pavment  of  the  tolls  to 
them,  might  enter  and  navigate  the  dock 

The  judgment  was  affirmed  upon  full  consid-  1 584  ] 
eration  in  the  House  of  Lords.  Mersey  Docks  v. 
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those  naving  business  at  the  river  landing  ,r> 
abandon  such  business,  or,  in  its  prosecuUou 
to  pass  over  the  route  through  the  shed  depot. 
It  was,  therefore,  the  plain  duty  of  the  Company 
to  take  such  precautions,  from  time  to  time,  cs 
ordinary  care  and  prudence  would  suggest  to  be 
necessary  for  the  safety  of  those  who  had  oc- 
casion to  use  the  premises  for  the  purposes  for 
which  they  had  been  appropriated  by  the  com- 
pany, and  for  which,  with  its  knowledge  and 
permission,! l  was  commonly  used  by  the  public. 

We  are  all  of  opinion  that  the  pleadings, 
though  somewhat  extended  and  argumentative, 
state  facts  sufficient  to  require  an  answer  from 
the  defendant.  It  is  a  case  peculiarly  for  the 
consideration  of  a  jury  of  practical  men,  who, 
under  proper  instructions,  can  best  ascertain  to 
what  extent,  if  at  all,  under  the  circumstances 
actually  existing,  the  Railroad  Company  was 
negligent  in  the  discharge  of  any  duty  or  ob- 
ligation, imposed  by  the  law,  and  how  far,  if  at 
nil,  the  deceased  was  wanting  in  due  care  upon 
the  occasion  when  he  was  injured. 

To  guard  against  misapprehension, it  is  proper 
to  remark  also  that  we  must  no!  be  understood 
as  making  the  plaintiff's  right  of  recovery  dc-  I  »»86] 
pendent  upon  proof  of  every  single  f  act  averred 
m  the  pleadings,  or  which  has  been  recited  in 
this  opinion.  We  have  considered  the  case  in 
the  light  of  the  facts,  as  averred,  and,  by  the 
demurrer,  conceded  to  exist.  Upon  the  trial, 
after  issue  joined,  the  court  will  have  no  diffi- 
culty, in  view  of  what  we  have  said,  in  deter- 
mining whether  the  case,  as  actually  presented 
to  the  jury,  shows  a  breach  of  duty  or  legal  ob- 
ligation upon  the  part  of  the  Railroad  Company, 
for  which  it  may  be  liable  in  damages. 

The  judgment  is  reversed,  and  the  cause  re- 
manded uritli  directions  tooterrule  Hie  demurrer, 
and  for  further  proceedings  in  conformity  with 
this  opinion. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 

Cited-16  N.  W.  Rep.,  4;  1»  N.  W.  Rep.,  i960;  57 
WJa.,  606,  607,  613. 


Gibbs,  11  H.  L.  Cas.,  686.  In  the  opinion,  there 
delivered  by  Mr.  Justice  Blackburn,  ou  behalf 
of  all  the  Judgeswhoheard  the  argument.among 
whom  were  Lords  Cranworth,  ^\  cnsleydale.and 
Westbury,  it  was  said,  "  For  a  body  corporate 
never  can  either  take  care  or  neglect  to  take  care, 
except  through  its  servunts;  and,  assuming  that 
it  was  the  duty  of  the  trustees  to  take  reason- 
able care  that  the  dock  was  in  a  fit  state,  it  seems 
clear  that  if  they,  by  their  servants,  had  the 
means  of  knowing  that  the  dock  was  in  an  un- 
fit state,  and  were  negligently  ignorant  of  its 
state,  they  did  neglect  this  duty  and  did  not  take 
reasonable  care  that  it  was  fit. 

We  forlwar  further  citation  of  puthoritics.  It 
is  clear  that  the  rule  which  obtains  in  the  En- 
glish courts  is  in  harmony  with  that  generally 
recognized  in  the  courts  of  this  country. 

That  upon  the  case,  as  made  by  the  pleadings, 
the  Railroad  Company  is  liable  in  damages, none 
of  us  entertain  any  doubt.  As  the  deceased  did 
not  purchase  from  the  Railroad  Company  a 
through  ticket,  but  only  a  ticket,  over  its  line, 
from  Vernon  to  Danville  station,  it  may  be  ar- 
gued that  the  relation  of  carrier  and  passenger, 
which  existed  between  him  and  the  Company, 
terminated  when  the  latter  left  the  train  at  Dan- 
ville station  and,  consequently,  that  there  was 
no  breach  of  the  Company's  contract  of  trans- 
portation. But  there  was,  nevertheless,  a  breach 
of  legal  duty  or  obligation  for  which,as  property 
owner,  the  Railroad  Company  is  responsible. 

.  It  cannot  be  pretended  that  Bennett,  at  the 
time  he  was  injured,  was,  in  any  sense,  a  tres- 
passer upon  the  premises  of  the  Company.  Nor 
is  this  case,  like  many  cited  in  the  books,  of 
mere  passive  acquiescence  by  the  owner  in  the 
use  of  his  premises  by  others.  Nor  is  it  a  case 
of  mere  license  or  permission  by  the  owner, 
without  circumstances  showing  an  invitation 
extended,  or  an  inducement,  or,  in  the  language 
of  some  of  the  cases,  an  allurement,  held  out  to 
him  as  one  of  the  general  public.  It  is  some- 
times difficult  to  determine  whether  the  circum- 
stances make  a  case  of  imitation,  in  the  tech- 
1 585]  nical  sense  of  that  word,  as  used  in  a  large  num- 
ber of  adjudged  cases,  or  only  a  case  of  mere 
license.  "  The  principle,"  says  Mr.  Campbell, 
in  his  treatise  on  Negligence,  "appears  to  be 
that  invitation  is  inferred  where  there  is  a  com- 
mon interest  or  mutual  advantage,  while  a  li- 
cense is  inferred  where  the  object  is  the  mere 
pleasure  or  benefit  of  the  person  using  it." 

As  each  case  must  largely  depend  upon  its 
special  circumstances,  we  sliall  not  attempt  to 
lay  down  a  general  rule  upon  the  subject.  It  is 
quite  sufficient  to  say  that  no  difficulty  of  dis- 
crimination exists  in  the  case  before  us.  This 
is  the  case  of  a  traveler,  going  upon  a  way  which 
had  been  constructed  and  was  maintained  by  a 
railroad  company,  in  part  for  its  own  benefit 
and  profit,  to  be  used  by  all,  without  distinction, 
who  desired,  for  purposes  of  business,  to  pass  to 
and  from  the  Company's  wharf -boat,  moored  at 
an  established  landing  upon  a  public  navigable 
river.  The  deceased,  when  injured,  was  using 
the  premises  for  some  of  the  very  purposes  for 
which  they  had  been  appropriated,  and  to  which 
they  had  been,  so  to  speak,  dedicated  by  the 
owner.  They  were  so  situated,  with  reference 
to  the  river,  and  were  so  occupied  and  con- 
trolled by  the  Company  as  not  only  to  invite  their 
use  bv  the  public,  but,  in  a  sense,  to  compel 
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SETH  N.  KIMBALL  KT  al. 

(See  S.  C,  12  Otto,  691-707.) 

Commercial  power  of  Congress— uniformity — 
improvement  of  harbors — state  late  to  improve 
river — bonds  issued  for  that  purpose — manner 
of  payment— former  suit— Harbor  Board— eq- 
uity enforcement  of  contract. 

1.  The  commercial  power  of  Congress  authorizes 
it  to  prescribe  the  conditions  upon  which  commerce 
in  all  its  forma  shall  be  conducted  between  our  citi- 
zens and  the  citizens  or  subjects  of  other  countries, 
and  between  the  citizens  of  the  several  States,  and 
to  adopt  measures  to  promote  its  growth  and  insure 
its  safety. 

2.  The  uniformity  of  commercial  regulations, 
which  the  grant  to  Congress  was  designed  to  secure 
against  conflicting  state  provisions,  was  necessarily 
intended  only  for  cases  where  such  uniformity  to 
practicable. 


Nora.— Power  of  Congress  to  regulate  commerce ; 
state  licenses;  power  of  State  to  tax  commerce.  See 
note  to  Gibbons  v.  Ogden,  St  D.  8.  (»  Wheat),  1 :  and 
note  to  Brown  v.  Maryland,  *  U.  8.  (12  Wheat.),  418. 
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&  Hie  Improvement  of  harbors,  bays  and  naviga- 
ble riven  within  the  States  may  be  regulated  by 
state  authority,  if  it  does  not  impair  their  free  nav- 
igation as  permitted  under  the  laws  of  the  United 
States,  nor  defeat  any  system  for  the  improvement 
of  their  navigation  provided  by  the  General  Gov- 
ernment. 

4.  The  AW**""*  Act  of  Feb.  16, 1887,  to  provide  for 
the  Improvement  of  the  river,  bay  and  harbor  of 
Mobile,  to  not  invalid,  as  conflicting  with  the  com- 
mercial power  of  Congress,  nor  because  the  expenses 
of  the  work  are  imposed  on  a  single  county. 

6.  The  issue,  by  the  President  and  Commissioners 
of  Revenue,  of  Mobile  County,  of  bonds  for  the  im- 
provement of  the  river,  bay  and  harbor  of  Mobile, 
was  not  a  taking  of  private  property  for  public  use, 
within  the  meaning  of  the  constitutional  clause. 
Taxation  for  a  public  purpose,  however  great,  is  not 
such  taking  in  the  sense  of  the  Constitution. 

6.  When  any  public  work  Is  authorized,  it  rests 
with  the  Legislature,  unless  restrained  by  constitu- 
tional provisions,  to  determine  in  what  manner  the 
means  to  defray  its  cost  shall  be  raised. 

7.  Where  two  suits,  although  seeking  the  same  re- 
lief, rest  upon  a  different  state  of  facts,  the  adjudi- 
cation in  the  one  constitutes  no  bar  to  a  recovery  in 
the  other. 

8.  The  Harbor  Board,  created  by  a  law  of  the  State, 
was  authorized  to  make  contracts  for  a  public  work 
in  which  the  County  was  specially  interested. 

9.  If,  for  any  cause,  a  contract  cannot  be  specific- 
ally enforced,  a  court  of  equity  may  order  compen- 
sation In  damages  from  the  party  ultimately  liable. 

[No.  126.] 

Argued  Dee.  15, 1880.      Decided  Jan.  10, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama. 
The  case  is  fully  stated  by  the  court 
Mr.  John  T.  Morgan,  for  appellant. 
Mr.  C.  W.  Jones,  for  appellees. 

1695]      Mr.  JutUee  Field  delivered  the  opinion  of 
the  court: 

The  several  positions  taken  by  the  appellant 
for  the  reversal  of  the  decree  of  the  Circuit  Court 
maybe  resolved  into  these  four:  1,  That  the 
Act  of  the  Legislature  of  Alabama  of  February 
16th,  1867,  "To  provide  for  the  improvement  of 
the  river,  bay  and  harbor  of  Mobile,"  is  invalid, 
in  that  it  conflicts  with  the  commercial  power 
vested  in  Congress  ;  2,  that  if  the  Act  be  not, 
for  this  reason,  invalid,  the  expenses  for  the 
work  authorized  by  it  could  not,  under  the  Con- 
stitution of  the  8tate  then  in  force,  be  imposed 
upon  the  County  of  Mobile,  the  work  being  for 
the  benefit  of  the  whole  State  ;  8,  that  the  right 
of  the  complainants  to  relief  is  barred  by  a  pre- 
vious adjudication  in  the  courts  of  the  State 
|6961  ag&inst  their  claim  ;  and,  4,  that  the  case  pre- 
sented by  the  bill  is  not  one  for  the  cognizance 
of  a  court  of  equity.  Each  of  these  positions 
merits  special  consideration. 

1.  The  Act  of  February  16,  1867,  created 
a  Board  of  Commissioners  for  the  improve- 
ment of  the  River,  Harbor  and  Bay  of  Mobile, 
and  required  the  president  of  the  commissioners 
of  revenue  of  Mobile  County  to  issue  bonds  to 
the  amount  of  $1,000,000,  and  deliver  them, 
when  called  for,  to  the  board,  to  meet  the  ex- 
penses of  the  work  directed.  The  board  was 
authorized  to  apply  the  bonds,  or  their  proceeds, 
to  the  cleaning  out,  deepening  and  widening  of 
the  river,  harbor  and  bay  of  Mobile,  or  any  part 
thereof,  or  to  the  construction  of  an  artificial 
harbor  in  addition  to  such  improvement. 

In  June,  1872,  the  board  of  commissioners 
entered  into  a  contract  with  the  complainants, 
Kimball  and  Slaughter,  to  dredge  and  cut  a 
channel  through  a  designated  bar  in  the  bay,  of 
•petrified  width,  depth  ax.d  distance,  at  a  named 
See  12  Otto. 


price  per  cubic  yard  of  material  excavated  and 
removed,  and  to  receive  in  payment  the  bonds 
of  the  County,  issued  under  the  Act  mentioned, 
at  the  rate  of  82i  cents  on  the  dollar.  In  pur- 
suance of  this  contract,  the  work  agreed  upon 
was  at  once  undertaken  by  the  complainants, 
and  was  completed  by  them  in  March,  1878, 
and  accepted  by  the  board  through  its  author- 
ized engineer.  The  amount  due  to  them  was 
paid,  with  the  exception  of  seventeen  bonds. 
The  board  gave  them  a  certificate  that  they  were 
entitled  to  that  number  of  bonds,  and,  after 
some  delay,  delivered  eleven  to  them.  It  is  to- 
obtain  a  delivery  of  the  remaining  six,  or  pay 
ment  of  their  value,  that  the  present  suit  is 
brought.  . 

The  objection  that  the  law  of  the  State,  in  au- 
thorizing the  improvement  of  the  harbor  of  Mo- 
bile, trenches  upon  the  commercial  power  of 
Congress,  assumes  an  exclusion  of  state  author- 
ity from  all  subjects  in  relation  to  which  that 
power  may  be  exercised,  not  warranted  by  the 
adjudications  of  this  court,  notwithstanding  the 
strong  expressions  used  by  some  of  its  Judges. 
That  power  is  indeed  without  limitation.  It 
authorizes  Congress  to  prescribe  the  conditions 
upon  which  commerce  in  all  its  forms  shall  be 
conducted  between  our  citizens  and  the  citizens 
or  subjects  of  other  countries,  and  between  the  IBfii»| 
citizens  of  the  several  States,  and  to  adopt  meas-  low  * 
ures  to  promote  its  growth  and  insure  its  safety. 
And  as  commerce  embraces  navigation,  the  im- 
provement of  harbors  and  bays  along  our  coast, 
and  of  navigable  rivers  within  the  States  con- 
necting with  them,  falls  within  the  power.  The 
subjects,  indeed,  upon  which  Congress  can  act 
under  this  power  are  of  infinite  variety,  requir- 
ing for  their  successful  management  different 
plans  or  modes  of  treatment.  Some  of  them  arc 
national  in  their  character,  and  admit  and  re- 
quire uniformity  of  regulation,  affecting  alike 
all  the  States;  others  are  local,  or  are  mere  aids 
to  commerce,  and  can  only  be  properly  regu- 
lated by  provisions  adapted  to  their  special  cir- 
cumstances and  localities.  Of  the  former  class 
may  be  mentioned  all  that  portion  of  commerce 
with  foreign  countries  or  between  the  States, 
which  consists  in  the  transportation,  purchase, 
sale  and  exchange  of  commodities.  Here  thciv 
can  of  necessity  be  only  one  system  or  plan  of 
regulations,  and  that  Congress  alone  can  pre- 
scribe. Its  non-action  in  such  cases  with  re- 
spect to  any  particular  commodity  or  mode  of 
transportation  is  a  declaration  of  its  purpose  that 
the  commerce  in  that  commodity  or  by  that 
means  of  transportation  shall  be  free.  There 
would  otherwise  be  no  security  against  conflict- 
ing regulations  of  different  States,  each  discrim 
inking  in  favor  of  its  own  products  and  citi- 
zens, and  against  the  products  and  citizens  of 
other  States.  And  it  to  a  matter  of  public  his- 
tory that  the  object  of  vesting  in  Congress  the 
power  to  regulate  commerce  with  foreign  Na- 
tions and  among  the  States  was  to  insure  uni 
formity  of  regulation  against  conflicting  and  dis 
criminating  state  legislation. 

Of  the  class  of  subjects  local  in  their  nature, 
or  intended  as  mere  aids  to  commerce,  which 
are  best  provided  for  by  special  regulations 
may  be  mentioned  harbor  pilotage,  buoys  and 
beacons  to  guide  mariners  to  the  proper  chan 
nel  in  which  to  direct  their  vessels. 

The  rules  to  govern  harbor  pilotage  mustde- 
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pend  in  a  great  degree  upon  the  peculiarities  of 
the  ports  where  they  are  to  be  enforced.  It  has 
been  found  by  experience  that  skill  and  ef- 
ficiency on  the  part  of  local  pilots  is  best  se- 
cured by  leaving  this  subject  principally  to  the 
control  of  the  States.  Their  authority  to  act 
upon  the  matter  and  regulate  the  whole  subject, 
in  the  absence  of  legislation  by  Congress,  has 
been  recognized  by  this  court  in  repeated  in- 
stances. In  Cooley  v.  Port  Wardens,  the  court 
refers  to  the  Act  of  Congress  of  1789, 1  Stat,  at 
L.,  54,  declaring  that  pilots  should  continue  to 
be  regulated  by  such  laws  as  the  States  might  re- 
spectively thereafter  enact  for  that  purpose,  and 
observes  that  "  It  manifests  the  understanding 
of  Congress,  at  the  outset  of  the  government, 
that  the  nature  of  this  subject  is  not  such  as  to 
require  its  exclusive  legislation.  The  practice 
of  the  States  and  of  the  National  Government 
hns  been  in  conformity  with  this  declaration, 
from  the  origin  of  the  National  Government  to 
this  time;  and  the  nature  of  the  subject,  when 
examined,  is  such  as  to  leave  no  doubt  of  the 
superior  fitness  and  propriety,  not  to  say  the 
absolute  necessity,  of  different  systems  of  regu- 
lation, drawn  from  local  knowledge  and  expe- 
rience and  conformed  to  local  wants."  12  How. , 
299,  820. 

Buoys  and  beacons  arc  important  aids,  and 
sometimes  are  essential  to  the  safe  navigation  of 
vessels,  in  indicating  the  channel  to  be  followed 
at  the  entrance  of  harbors  and  in  rivers,  and 
their  establishment  by  Congress  is  undoubtedly 
within  its  commercial  power.  But  it  would  be 
extending  that  power,  to  the  exclusion  of  state 
authority,  to  an  unreasonable  degree  to  hold  that 
whilst  it  remained  unexercised  upon  this  sub- 
ject, it  would  be  unlawful  for  the  State  to  pro- 
vide the  buoys  and  beacons  required  for  the 
safe  navigation  of  its  harbors  and  rivers,  and  in 
case  of  their  destruction  by  storms  or  otherwise 
it  could  not  temporarily  supply  their  places 
until  Congress  could  act  in  the  matter  and  pro- 
vide for  their  re-establishment.  That  power 
which  every  State  possesses,  sometimes  termed 
its  police  power,  by  which  it  legislates  for  the 
protection  of  the  lives,  health  and  property  of 
its  people,  would  justify  measures  of  this  kind. 

The  uniformity  of  commercial  regulations, 
which  the  grant  to  Congress  was  designed  to 
.secure  against  conflicting  state  provisions,  was 
necessarily  intended  only  for  cases  where  such 
uniformity  is  practicable.  Where,  from  its  nat- 
ure or  the  sphere  of  its  operation,  the  subject  is 
local  and  limited,  special  regulations  adapted 
to  the  immediate  locality  could  only  have  been 
contemplated.  State  action  upon  such  subjects 
can  constitute  no  interference  with  the  commer- 
cial power  of  Congress,  for  when  that  acts  the 
state  authority  is  superseded.  Inaction  of  Con- 
gress upon  these  subjects  of  a  local  nature  or 
operation,  unlike  its  inaction  upon  matters  af- 
lecting  all  the  States  and  requiring  uniformity 
of  regulation,  is  not  to  be  taken  as  a  declaration 
that  nothing  shall  be  done  with  respect  to  them, 
but  is  rather  to  be  deemed  a  declaration  that  for 
the  time  being,  and  until  it  sees  fit  to  act,  they 
may  be  regulated  by  state  authority. 

The  improvement  of  harbors,  bays  and  navi- 
gable rivers  within  the  States  falls  within  this 
last  category  of  cases.  The  control  of  Congress 
over  them  is  to  insure  freedom  in  their  naviga- 
tion, so  far  as  that  is  essential  to  the  exercise  of 
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its  commercial  power.  Such  ireeaom  is  not  en- 
croached upon  by  the  removal  of  obstructions 
to  their  navigability  cv  by  other  legitimate  im- 
provement. The  States  have  as  lull  control 
over  their  purely  internal  commerce  as  Congress 
has  over  commerce  among  the  several  States  and 
with  foreign  Nations;  and  to  promote  the  growth 
of  that  internal  commerce  and  insure  its  safety 
they  have  an  undoubted  right  to  remove  ob- 
structions from  their  harbors  and  rivers,  deep- 
en their  channels  and  improve  them  generally, 
if  they  do  not  impair  their  free  navigation  as  per- 
mitted under  the  laws  of  the  United  States,  or 
defeat  any  system  for  the  improvement  of  their 
navigation  provided  by  the  General  Govern- 
ment. Legislation  of  the  States  for  the  pur- 
poses and  within  the  limits  mentioned  do  not 
infringe  upon  the  commercial  power  of  Con- 
gress; and  so  we  hold  that  the  Act  of  the  State 
of  Alabama  of  February  16,  1887,  to  provide 
for  the  "improvement  of  the  River,  Bay  and 
Harbor  of  Mobile,"  is  not  invalid. 

There  have  been,  it  is  true,  expressions  by  in- 
dividual Judges  of  this  court, going  to  the  length 
that  the  mere  grant  of  the  commercial  power, 
anterior  to  any  action  of  Congress  under  it,  is 
exclusive  of  all  state  authority;  but  there  has 
been  no  adjudication  of  the  court  to  that  effect. 
In  the  opinion  of  the  court  in  Gibbons*.  Ogden, 
the  first  and  leading  case  upon  the  construction 
of  the  commercial  clause  of  the  Constitution, 
and  which  opinion  is  recognized  as  one  of  the 
ablest  of  the  great  Chief  Justice  then  presiding, 
there  are  several  expressions  which  would  indi- 
cate, and  his  general  reasoning  would  tend  to  [700] 
the  same  conclusion,  that  in  his  judgment  the 
grant  of  the  commercial  power  was  of  itself  suf- 
ficient to  exclude  all  action  of  the  States;  and 
it  is  upon  them  that  the  advocates  of  the  exclu- 
sive theory  chiefly  rely;  and  yet  he  takes  care 
to  observe  that  the  question  was  not  involved 
in  the  decision  required  by  that  case.  "In  dis- 
cussing the  question  whether  this  power  is  still 
in  the  States,"  he  observes  that,  "in  the  case 
under  consideration,  we  may  dismiss  from  it  the 
inquiry  whether  it  is  surrendered  by  the  mere 
grant  to  Congress,  or  is  retained  until  Congress 
shall  exercise  the  power.  We  may  dismiss  that 
inquiry,  because  it  has  been  exercised,  and  the 
regulations  which  Congress  deemed  it  proper 
to  make  are  now  in  full  operation.    The  sole 

Question  is,  can  a  State  regulate  commerce  with 
o reign  Nations  and  among  the  several  States 
while  Congress  is  regulating  it?"  And  the  de- 
cision was  necessarily  restricted  by  the  limita- 
tions of  the  question  presented.  It  determined 
that  the  grant  of  power  by  the  Constitution,  ac- 
companied by  legislation  ,  under  it,  operated  as 
an  inhibition  upon  the  States  from  interfer- 
ing with  the  subject  of  that  legislation.  The 
Acts  of  New  York  giving  to  Livingston  and  Pul- 
ton an  exclusive  right  to  navigate  all  the  waters 
within  its  jurisdiction,  with  vessels  propelled 
by  steam ,  for  a  certain  period,  being  in  collision 
with  the  laws  of  Congress  regulating  the  coast- 
ing trade,  were,  therefore,  adjudged  to  be  un- 
constitutional. This  judgment  was  rendered 
in  1824.  9  Wheat.,  1.  Some  years  later  (1829) 
the  case  of  WiUson  v.  Blackbird  Creek  Marsh 
Co.,  came  before  the  court.  There  a  law  of 
Delaware  authorizing  the  construction  of  a 
bridge  over  one  of  its  small  navigable  streams, 
which  obstructed  the  navigation  of  the  stream. 
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was  held  not  to  be  repugnant  to  the  commercial 
power  of  Congress.  The  court,  Chief  Justice 
Marshall  delivering  its  opinion,  placed  its  de- 
cision entirely  upon  the  absence  of  any  congres- 
sional legislation  on  the  subject  Its  language 
was:  "If  Congress  had  passed  any  Act  which 
bore  upon  the  case;  any  Act  in  execution  of  the 
power  to  regulate  commerce,  the  object  of  which 
was  to  control  state  legislation  over  these  small 
navigable  creeks  into  which  the  tide  flows,  and 
which  abound  throughout  the  lower  country  of 
the  Middle  and  Southern  States,  we  should  not 
feel  much  difficulty  in  saying  that  a  state  law 
f7011  coming  in  conflict  with  such  Act  would  be 
void.  But  Congress  has  passed  no  such  Act. 
The  repugnancy  of  the  law  of  Delaware  to  the 
Constitution  is  placed  entirely  on  its  repugnancy 
to  the  power  to  regulate  commerce  with  foreign 
Nations  and  among  the  several  States — a  power 
which  has  not  been  so  exercised  as  to  affect  the 
question."   2  Pet.,  252. 

In  the  License  Cases,  which  were  before  the 
court  in  1847,  there  was  great  diversity  of  views 
in  the  opinions  of  the  different  Judges  upon  the 
operation  of  the  grant  of  the  commercial  power 
of  Congress  in  the  absence  of  congressional  leg- 
islation. Extreme  doctrines  upon  both  sides  of 
the  question  wen  asserted  by  some  of  the  Judges, 
but  the  decision  reached,  so  far  as  it  can  be 
viewed  as  determining  any  question  of  construc- 
tion, was  confirmatory  of  the  doctrine  that  leg- 
islation of  Congress  is  essential  to  prohibit  the 
Action  of  the  States  upon  the  subjects  there  con- 
sidered. 

But  in  1851,  in  the  case  of  Cooley  v.  Port 
Wardens,  to  which  we  have  already  referred, 
the  attention  of  the  court  appears  to  have  been 
for  the  first  time  drawn  to  the  varying  and  dif- 
ferent regulations  required  by  the  different  sub- 
jects upon  which  Congress  may  legislate  under 
the  commercial  power;  and  from  this  consider- 
ation the  conclusion  was  reached,  that,  as  some 
of  these  subjects  are  national  in  their  nature, 
admitting  of  one  uniform  plan  or  system  of 
regulation,  whilst  others,  being  local  in  their 
nature  or  operation,  can  be  best  regulated  by 
the  States,  the  exclusiveness  of  the  power  in 
any  case  is  to  be  determined  more  by  the  nature 
of  the  subject  upon  which  it  is  to  operate  than 
by  the  terms  of  the  grant,  which,  though  gen- 
eral, are  not  accompanied  by  any  express  pro- 
hibition to  the  exercise  of  the  power  by  the 
States.  The  decision  was  confined  to  the  valid- 
ity of  regulations  by  the  States,  of  harbor  pilot- 
age; but  the  reasoning  of  the  court  suggested  as 
satisfactory  a  solution  as  perhaps  could  be  ob- 
tained of  the  question  which  had  so  long  di- 
vided the  Judges.  The  views  expressed  in  the 
opinion  delivered  are  followed  in  Oilman  v. 
Philadelphia,  8  Wall,  718  [70  U.  8.,  XVIII., 
961  and  are  mentioned  with  approval  in  Cran- 
doll  v  Nevada,  6  Wall.,  85  [73  U.  S.,  XVIII., 
7451.  In  the  first  of  these  cases  the  court,  after 
stating  that  some  subjects  of  commerce  call  for 
uniform  rules  and  national  legislation,  and  that 
others  can  '*  be  best  regulated  by  rules  and  pro- 
visions suggested  by  the  varying  circumstances 
of  different  localities,  and  limited  in  their  oper- 
ation to  such  localities  respectively,"  says, 
' '  Whether  the  power  in  any  given  case  is  vested 
exclusively  in  the  general  government  depends 
upon  the  nature  of  the  subject  to  be  regulated." 
This  doctrine  was  subsequently  recognized  in 
See  12  Otto.  U.  S.,  Book  26. 
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the  case  of  Weiton  v.  Missouri,  91  TJ.  8.,  275 
[XXIII.,  847],  in  Henderson  v.  Mayor  of  N.  T., 
92  TJ.  8.,  259  [XXIII.,  548],  and  in  numerous 
other  cases;  and  it  may  be  considered  as  ex- 
pressing the  final  judgment  of  the  court. 

Perhaps  some  of  the  divergence  of  views  upon 
this  question  among  former  Judges  may  have 
arisen  from  not  always  bearing  in  mind  the  dis- 
tinction between  commerce  as  strictly  defined, 
and  its  local  aids  or  instruments,  or  measures 
taken  for  its  improvement.  Commerce  with 
foreign  countries  and  among  the  States,  strictly 
considered,  consists  in  intercourse  and  traffic, 
including  in  these  terms  navigation  and  the 
transportation  and  transit  of  persons  and  prop- 
erty, as  well  as  the  purchase,  sale  and  exchange 
of  commodities.  For  the  regulation  of  com- 
merce as  thus  defined,  there  can  be  only  one  sys- 
tem of  rules  applicable  alike  to  the  whole 
country;  and  the  authority  which  can  act  for 
the  whole  country  can  alone  adopt  such  a  sys- 
tem. Action  upon  it  by  separate  States  is  not, 
therefore,  permissible.  Language  affirming  the 
exclusiveness  of  the  grant  of  power  over  com- 
merce as  thus  defined  may  not  be  inaccurate, 
when  it  would  be  so  if  applied  to  legislation 
upon  subjects  which  are  merely  auxiliary  to 
commence. 

2.  The  second  objection  of  the  appellant  to 
the  decree  of  the  Circuit  Court  is  equally  as  un- 
tenable as  the  first.  The  question  of  the  valid- 
ity of  the  Act  of  February  16,  1867,  under 
the  Constitution  of  Alabama  at  the  time  in  force, 
was  before  the  Supreme  Court  of  the  State  in 
1871.  It  was  contended  that  tiie  Act  contra- 
vened the  article  which  forbade  the  taking  of 
private  property  for  public  use  without  just 
compensation,  or  for  private  use,  or  the  use  of 
corporations  other  than  municipal,  without  the 
consent  of  the  owner,  and  the  article  which  re- 
strained the  Legislature  from  delegating  power 
to  levy  taxes  to  individuals  or  private  corpora- 
tions. The  court  held  that  the  Act  was  not 
open  to  objection  on  either  of  these  grounds,  ex- 
cept perhaps  in  the  clause  which  authorized  the 
board  of  commissioners  to  assess  dues  or  tolls 
to  be  collected  on  vessels  or  watercraft;  and  if  1 703  1 
that  clause  could  be  deemed  a  delegation  of  the 
taxing  power  under  the  article  mentioned,  that 
portion  only  of  the  Act  was  invulid.  The  issue 
by  the  president  and  commissioners  of  revenue 
01  Mobile  County  of  bonds  for  the  improvement 
of  the  river,  bay,  and  harbor  of  Mobile  was  not 
a  taking  of  private  property  for  public  use, 
within  the  meaning  of  the  constitutional  clause. 
It  was  a  loan  of  the  credit  of  the  County  for  a 
work  public  in  its  character,  designed  to  be  of 
general  benefit  to  the  State,  but  more  especially 
and  immediately  to  the  County.  The  expenses 
of  the  work  were  of  course  tooe  ultimately  de- 
frayed by  taxation  upon  the  property  and  peo- 
ple of  the  County.  But  neither  is  taxation  for 
a  public  purpose,  however  great,  the  taking  of 
private  property  for  public  use,  in  the  sense  of 
the  Constitution.  Taxation  only  exacts  a  con- 
tribution from  individuals  of  the  State  or  of  a 
particular  district,  for  the  support  of  the  gov- 
ernment, or  to  meet  some  public  expenditure 
authorized  by  it,  for  which  they  receive  com- 
pensation in  the  protection  which  government 
affords,  or  in  the  benefits  of  the  special  expend- 
iture. But  when  private  property  is  taken  for 
public  use,  the  owner  receiver  full  compensa- 
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tion.  The  taking  differs  from  a  sale  by  him 
only  in  that  the  transfer  of  title  may  be  com- 
]K-licd,  and  the  amount  of  compensation  be  de- 
termined by  a  jury  or  officers  of  the  govern- 
ment appointed  for  that  purpose.  In  the  one 
case,  the  party  bears  only  a  share  of  the  public 
hardens;  in  the  other,  he  exchanges  his  property 
for  its  equivalent  in  money.  The  two  things 
are  essentially  different 

The  objection  to  the  Act  here  raised  is  differ- 
ent from  that  taken  in  the  state  court.  Here 
the  objection  urged  is  that  it  fastens  upon  one 
County  the  expense  of  an  improvement  for  the 
benefit  of  the  whole  State.  Assuming  this  to 
be  so,  it  is  not  an  objection  which  destroys  its 
validity.  When  any  public  work  is  authorized, 
it  restswith  the  Legislature,  unless  restrained  by 
constitutional  provisions,  to  determine  in  what 
manner  the  means  to  defray  its  cost  shall  be 
raised.  It  may  apportion  the  burden  ratably 
among  all  the  counties,  or  other  particular  sub- 
divisions of  the  State,  or  lay  the  greater  share 
or  the  whole  upon  that  county  or  portion  of  the 
State  specially  and  immediately  benefited  by 
the  expenditure. 

It  may  be  that  the  Act  in  imposing  upon  the 
'704J  (,'ounty  of  Mobile  the  entire  burden  of  improv- 
ing the  river,  bay,  and  harbor  of  Mobile  is  harsh 
and  oppressive,  and  that  it  would  have  been 
more  just  to  the  people  of  the  County  if  the 
legislature  had  apportioned  the  expenses  of 
the  improvement,  which  was  to  benefit  the 
whole  SUite,  among  all  its  counties.  But  this 
court  is  not  the  harbor,  in  which  the  people  of 
a  citv  or  County  can  find  a  refuge  from  ill-ad- 
vised, unequal  and  oppressive  state  legislation. 
The  judicial  power  of  the  Federal  Government 
(ran  only  be  invoked  when  some  right  under 
the  Constitution,  laws,  or  treaties  of  the  United 
States  is  invaded.  In  all  other  cases,  the  only 
remedy  for  the  evils  complained  of  rests  with 
the  people,  and  must  be  obtained  through  n 
change  of  their  representatives.  They  must  se- 
lect agents  who  will  correct  the  injurious  legis- 
lation, so  far  as  that  is  practicable,  and  be  more 
mindful  than  /heir  predecessors  of  the  public 
interests. 

3.  The  objection  that  the  right  of  the  com- 
plainants to  relief  is  barred  by  a  previous  adju- 
dication in  the  courts  of  the  State  against  their 
claim  arises  in  this  wise:  after  the  complain- 
ants had  performed  their  work  on  the  harbor 
of  Mobile  under  the  contract  with  the  harbor 
commissioners,  of  June,  1872,  and  the  work  had 
been  approved  and  accepted,  the  Legislature 
passed  the  Act  of  April  19, 1873,  to  regulate  the 
further  proceedings  of  the  Board,  restricting 
the  issue  of  bonds  to  the  amount,  including 
those  already  issued,  of  $200,000,  and  declaring 
that  the  harbor  board  should  not,  under  any 
pretense  whatever,  be  entitled  to  receive  bonds 
to  any  greater  amount.  Bonds  to  that  amount 
had  already  been  delivered  to  the  board,  and 
for  six  of  them,  the  number  to  which  they  were 
entitled,  the  complainants  applied.  The  deliv- 
ery of  the  bonds  being  refused,  they  brought 
suit  against  the  County  of  Mobile  to  obtain 
them  or  their  value. 

Two  grounds  were  alleged  on  which  the  re- 
sponsibility of  the  County  was  asserted:  one, 
that  the  harbor  board  had  ceased  to  have  any- 
thing to  do  with  the  improvement  of  the  river, 
bay,  and  harbor  of  Mobile,  and  had  turned  over 
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all  the  money  and  bonds  left  in  its  possession 
to  the  officials  of  the  County ;  the  other,  that  the 
County  through  its  officials  had  bought  from  l705l 
the  harbor  board  thirty-one  of  the  two  hundred 
bonds  issued,  at  a  price  less  than  their  market 
value,  and  had  refused  to  deliver  to  the  com- 

Slainants  the  six  due  to  them  which  they  had 
emanded. 

The  District  Court  gave  a  decree  for  lue  com- 

Elainants,  but  the  Supreme  Court  reversed  it, 
olding  that  upon  the  first  ground  the  com- 
plainants were  mistaken  as  to  the  situation  of 
the  harbor  board,  and  that  it  continued  to  exist 
for  the  purpose  of  winding  up  and  settling  its 
business;  and  upon  the  second  ground,  that  al- 
though thirty-one  of  the  bonds  had  been  pur- 
chased as  stated,  they  had  been  canceled  before 
the  complainants  made  the  demand  for  six  of 
them;  and  it  was  shown  by  the  county  that 
there  still  remained  with  the  harbor  board  un- 
accounted for  twenty-three  of  the  two  hundred 
bonds,  which  was  more  than  sufficient  to  pay 
the  complainants  and  other  debts  which  the 
board  owed.  The  court  therefore  decided  that 
the  delinquency  complained  of  was  that  of  the 
harbor  board  and  not  of  the  County;  that  the 
only  obligations  imposed  upon  the  County  were 
that  it  should  issue  its  bonds  upon  the  demand 
of  the  harbor  board,  and  pay  them  according  to 
their  stipulations;  and  as  it  appeared  that  the 
county  officials  had  delivered  to  the  board  the 
whole  amount  of  the  bonds  demanded,  and  that 
this  amount  was  ample  for  the  fulfillment  of  the 
obligations  contracted  for,  the  suit  could  not  be 
maintained.  The  decree  was,  therefore,  reversed 
and  the  bill  dismissed,  but  without  •prejudice,  a 
condition  which  prevented  the  adjudication 
from  operating  as  a  bar  to  the  same  claim,  if 
the  complainants  could  in  another  suit  obviate 
the  defects  of  the  existing  bill.  In  the  present 
suit  they  have  obviated  these  defects.  They  al- 
lege and  prove  that  the  harbor  board  had  dis- 
posed of  all  the  bonds  it  had  received  before 
the  passage  of  the  Act  of  April  19,  1878,  re- 
stricting the  number  to  be  issued,  and  that  it 
had  turned  over  to  the  officials  of  the  County 
neither  bonds  nor  proceeds  to  meet  the  demand 
of  the  complainants.  The  two  suits,  though 
seeking  the  same  relief,  rest  upon  a  different 
state  of  facts,  and  the  adjudication  in  the  one 
constitutes,  therefore,  no  Mr  to  a  recovery  in 
the  other. 

4.  But  it  is  finally  objected  that  the  case  pre- 
sented by  the  bill  is  not  one  for  the  cognizance 
of  a  court  of  equity.  This  objection  is  important  [706| 
only  from  the  supposed  effect  of  the  decision 
of  the  Supreme  Court  of  the  State  in  the  first 
suit  against  the  County  brought  by  the  com- 
plainants. It  appears  to  have  been  taken  for 
granted  by  counsel,  and  also  by  the  court  be- 
low, that  the  Supreme  Court  of  the  State  had 
decided  that  the  harbor  board  was  not  the  agent 
of  the  County  in  making  the  contract  with  the 
complainants.  We  do  not  so  read  its  opinion. 
It  only  says  that  the  board  was  created  by  the 
General  Assembly  of  the  State,  and  was  not  an 
agent  appointed  by  the  County  of  Mobile.  It 
docs  not  state  that  the  board  was  not  an  agent 
of  the  County,  but  only  that  its  appointment 
was  not  from  the  County,  and  that  it  drew  its 
existence  and  authority  "from  the  statute  of  the 
State.  It  is  not  necessary  to  constitute  an  agency 
of  a  political  subdivision  of  a  State  that  its  ofl'- 
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cials  should  be  elected  by  its  people  or  be  ap- 
pointed with  their  assent.  It  is  enough  to  give 
tbcm  that  character  that,  however  appointed, 
they  are  authorized  by  law  to  act  for  the  county, 
district,  or  other  political  subdivision.  Here, 
the  harbor  board,  created  by  a  law  of  the  8tate, 
was  authorized  to  make  contracts  for  a  public 
work  in  which  tbc  County  was  specially  inter- 
ested, and  by  which  it  would  be  immediately 
and  directly  benefited,  and  to  require  obliga- 
tions of  the  County  to  meet  the  expenses  in- 
curred. It  is  a  mere  battle  of  words  to  contend 
that  it  was,  or  was  not,  an  agent  of  the  County 
because  its  members  were  appointed  by  some 
exterior  authority.  It  is  enough  in  this  case 
that  by  force  of  the  law  of  its  creation  it  could 
bind  the  County  for  work  for  which  it  con- 
tracted. Having  thus  bound  the  County,  the 
contractors  are  entitled  to  the  bonds  stipulated, 
or  their  equivalent  in  money.  If  for  any  cause, 
the  repeal  of  the  law  creating  the  harbor  board, 
or  the  refusal  of  its  members  or  other  officials 
to  act,  the  contract  cannot  be  specifically  en- 
forced, a  court  of  equity  will  order  compensa- 
tion in  damages  from  the  party  ultimately  lia- 
ble. That  court  will  free  the  case  from  all 
technical  embarrassments,  to  the  end  that  jus- 
tice may  be  done  to  those  who  have  trusted  to 
the  law,  and  the  responsibility  of  parties  receiv- 
ing benefits  under  it.  The  case  here  is  not  dif- 
ferent in  principle  from  the  ordinary  case  of  a 
party  being  unable  to  comply  with  his  contract 
when  specific  performance  is  demanded.  If,  for 
example,  there  be  a  contract  for  the  purchase 
of  land  with  which  the  purchaser  has  complied, 
T7071  but  m  WQ*CD  vendor  has  failed,  a  court  of 
i7WT  J  equity  will  take  jurisdiction;  and  if  it  be  seen 
that  the  vendor,  from  subsequent  sales  or  other- 
wise, cannot  comply  with  a  decree  for  a  spe- 
cific performance,  the  court  will  adjudge  com- 
pensation in  damages.  So  here  the  court  will 
grant  the  relief  which  the  complainants,  under 
their  contract,  are  entitled  to  have,  if  such  re- 
lief can  be  obtained  from  the  county;  but  if  by 
reason  of  intervening  obstacles  since  the  con- 
tract was  made  whether  arising  from  laches  or 
default  of  its  officials  or  repealing  legislation, 
this  cannot  be  secured,  an  alternative  and  com- 
pensatory decree,  that  is,  one  for  a  money 
equivalent  in  the  form  of  damages,  will  be  di- 
rected. And  a*  this  has  been  done  in  the  present 
ease  the  decree  it  affirmed. 
True  copy.  Teat: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Clted-lOB  U.  8.,  351;  106  U.  8.,  498;  107  U.  8.,  687, 
708:  111  U.  8., 706:  98  Ind.,179;  49  Am.  Hep.,  180; 
X4VT.  Va.,788;  49  Am.  Bep.,  282, 286. 


UNION  PACIFIC  RAILROAD  COMPANY, 
Plff.  in  Err., 
v. 

/OHN  T.  CLOPPER  bt  al. 

131  US  exeii  Appx 

1.  A  contract  must  be  construed  In  the  light  of 
surrounding  circumstances,  as  the  parties  under- 
stood it  at  the  time  It  was  made. 

2.  The  opinion  of  a  practical  engineer,  of  experi- 
ence In  bridge  building,  is  entitled  to  weight  with 
tbe  Jury,  in  deciding  whether  part  of  a  railroad 
track  protected  by  stone,  was  so  constructed  as  a 

See  12  Otto. 


dike  against  the  current  of  water,  or  as  the  ap- 
proach to  a  bridge. 

[No.  139]. 

Argued  Dee.  U,  1SS0.    Decided  Jan.  17,  1881. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1  States,  for  the  District  of  Nebraska. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Sheliabarger  &  Wilson  and  A.  J. 
Poppleton*  for  plain  tiff  in  error. 

Messrs.  John  L.  Webster  and  W.  J. 
Connell,  for  defendants  in  error. 

Mr.  Justice  Miller,  delivered  the  opinion  of 
the  court : 

The  Union  Pacific  Railroad  Company  having 
undertaken  to  build  a  railroad  bridge  across  the 
Missouri  River  at  Omaha,  entered  into  the  fol- 
lowing written  contract,  by  its  chief  engineer 
and  superintendent : 

"Omaha,  June  18th,  '71. 

We  hereby  propose  to  furnish,  at  Missouri 
River  bridge,  stone  enough  to  complete  said 
bridge  and  approaches,  excepting  the  three; 
thousand  yards  now  under  contract  to  W.  B. 
Clark,  ag*t,  at  the  following  rates,  viz : 

Column  stone  containing  not  less  than  three 
cubic  feet  each,  and  not  less  than  six  inches  in 
thickness,  at  three  dollars  and  fifty  cents  per 
cubic  y'd. 

_  Riprap  stone,  containing  not  less  than  six  cu- 
bic feet  each  stone,  at  four  dollars  per  cubic. 

Dimension  stone,  containing  not  less  than 
nine  cubic  feet  each,  and  rectangular  in  shape, 
at  four  dollars  and  fifty  cents  per  cubic  y'd. 

All  stone  to  be  clear,  sound  and  durable,  and 
subiect  to  inspection  of  the  engineer  of  the 
bridge,  and  in  quantities  as  may  be  required. 

It  being  understood  that  forty-four  hundred 
and  twenty  pounds  be  a  cubic  yard. 

Clopper  and  Gisc. 
Chas.  Fleury. 

Approved. 

(Stamp).  T.  E.  Sickles, 

Ch.  Eng'r  and  Sup't." 

The  defendants  in  error  having  furnished  a 
large  amount  of  stone  for  which  they  received 
payment  under  this  contract,  and  being  read) 
and  willing  to  furnish  other  stone,  which  they 
allege  was  needed  by  the  Company  to  complete- 
the  bridge  and  its  approaches,  bring  this  suit  to 
recover  damages  for  the  refusal  of  the  Compa- 
ny to  receive  it,  alleging  that  it  had  bought  the 
same  from  other  persons. 

The  case  was  submitted  to  a  jury  who  found  a 
verdict  for  the  plaintiffs  in  the  sum  of  $22,085,50 
on  which  judgment,  was  rendered,  to  reverse 
which  this  writ  of  error  is  brought. 
The  assignments  of  error  necessary  to  be  con- 
sidered here  arise  in  the  refusal  of  the  court  to 
grant  certain  prayers  for  instruction  by  the  dc- 
fendant8,and  the  exception  to  the  charge  which 
the  court  did  give  to  the  jury. 

So  far  as  these  are  material  to  be  considered 
they  all  relate  to  the  mode  of  ascertaining  what 
work,  in  which  stone  was  used,  was  necessary 
to  complete  the  bridge  and  its  approaches,  with- 
in the  meaning  of  the  contract. 

It  will  be  seen  at  once  that  the  language  of 
the  contract  on  this  point  is  very  vague.  There 
is  no  description  of  the  bridge,  no  statement  of 
its  length,  or  the  number  of  its  piers  or  their 
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height ;  no  indication  of  the  length  of  the  ap- 
proaches to  it,  nor  any  estimate  of  quantity. 
Nor  does  the  testimony  reveal  any  statement  of 
this  kind  referred  to  by  either  party  at  the  time 
the  contract  was  made,  or  during  its  negotia- 
tion, nor  any  estimate  made  by  the  Company 
itself. 

The  principal  object  of  this  action  being  the 
recovery  of  profits  for  stone  not  actually  deliv- 
c~ed,  but  which  the  plaintiffs  would  have  made 
if  delivered  and  paid  for  according  to  the  terms 
of  the  contract,  it  would  seem  eminently  prop- 
cr.that  plaintiffs  should  make  out  clearly  that 
the  stone  which  was  bought  by  the  Company 
from  others,  was  within  the  terms  of  their  con- 
tract, and  used  to  complete  the  bridge  or  its 
approaches. 

The  main  controversy,  before  the  jury,  had 
relation  to  what  constituted  the  eastern  ap- 
proach to  the  bridge.  To  understand  this  it  is 
essential  to  understand  the  topography  of  the 
land  adjacent  to  the  eastern  end  of  the  bridge. 
The  ground  there  at  the  river  bank  is  higher 
than  it  is  for  several  thousand  feet  back  toward 
the  eastern  bluffs.  In  fact,  from  the  bank  of 
the  river,  a  low  bottom  extends  for  about  four 
miles  to  the  City  of  Council  Bluffs,  which  in 
many  coses  is  lower  than  the  level  of  the  im- 
mediate bank  of  the  river.  The  current  of  the 
river,  at  the  time  the  bridge  was  built  and  for 
many  years  before,  ran  close  to  this  eastern 
bonk,  and  in  very  high  water  the  whole  bottom 
was  overflowed,  and  on  occasions  when  it  was 
not  so  high,  a  part  of  the  water  would  break 
through  the  eastern  bank  at  different  points  and 
run  in  currents  or  channels  through  this  wide 
bottom.  The  bottom  of  the  bridge  on  which  the 
rails  were  laid  was  considerably  higher  than  the 
level  of  this  bank,  and  of  course  the  eastern  ap- 
proach to  it  had  to  be  projected  a  corresponding 
distance  on  this  bottom  to  obtain  the  grade 
necessary  to  enable  the  train  to  ascend  to  the 
level  of  the  rails  of  the  bridge. 

After  the  bridge  was  completed,  it  was  found 
necessary  to  protect  this  eastern  approach 
against  the  overflow  of  the  river  by  a  riprap 
wall  of  stone.  It  also  became  expedient  for  the 
Company  to  prolong  or  continue  its  track  for 
more  than  a  thousand  feet,  at  a  considerable  el- 
evation above  the  natural  surface  of  the  ground, 
as  a  means  of  checking  the  currents  of  these 
overflows,  which  would  otherwise  cut  through 
their  track  and  do  it  immense  damage.  This 
also  aided  in  turning  the  current  or  channel  to 
the  western  or  Omaha  side  of  the  river.  It 
does  not  seem  to  be  yet  decided  how  far  east- 
wardly  this  elevation  of  the  railroad  may  be 
profitably  projected  for  these  purposes,  without 
reference  to  Ita  use  as  an  approach  to  the 
bridge;  nor  how  much  of  it  will  require  a  rip- 
rap of  stone  for  its  protection  ;  nor  now  much 
of  this  may  be  profitably  done,  though  not  ab- 
solutely necessary. 

Under  these  circumstances,  it  was  important 
that  the  principles  which  should  guide  the  jury 
in  deciding  what  part  of  this  track  was  the  ap- 
proach to  the  bridge,  within  the  meaning  of 
the  contract;  and  what  was  mere  elevated  track 
to  get  above  high  water,  and  dike  to  repel  the 
currents  of  the  overflow,  should  be  stated  to 
them  with  as  much  precision  as  possible.  We 
are  of  opinion  that  this  was  not  done,  but  that 
prayers  of  the  defendant  were  refused,  which 
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conveyed  the  true  rule  on  that  subject,  and  oth- 
ers granted,  at  the  request  of  the  plaintiffs, 
which  were  erroneous. 

The  following  instructions,  each  of  which 
was  specifically  refused  by  the  court,  were,  in 
our  opinion,  entirely  correct  and  should  have 
been  applied  by  the  jury  to  the  ascertainment 
of  what  was  the  eastern  approach  to  the  bridge, 
intended  by  the  use  of  that  language  in  the 
contract : 

7.  "In  determining  what  was  intended  to  be 
embraced  in  the  contract,  the  jury  should  con- 
sider what  was  the  condition  of  things  at  the 
time  it  was  made,  and  not  the  condition  as  de- 
veloped by  the  operations  of  nature,  years  af t- 
terwards,  and  which  was  not  and  could  not 
have  been  in  the  minds  of  the  parties  at  the 
time  the  contract  was  made." 

(Refused  by  the  court). 

8.  "The  contract  must  be  construed  and  in- 
terpreted as  it  was  made  and  understood  at  the 
time  of  entering  into  it,  unless  it  has  been  sat- 
isfactorily shown  that  it  was  subsequently 
changed  or  modified." 

(Refused  by  the  court). 

6.  "The  testimony  of  experts,  who  are 
shown  to  have  had  experience  in  the  science  of 
bridge  building  and  as  civil  engineers,  has  been 
admitted  and  is  entitled  to  due  weight,  as  to 
whether  or  not  the  work  spoken  of  as  a  dike  is 
a  part  of  the  bridge  or  approach." 

(Refused  by  the  court.) 

That  the  opinion  of  a  practical  civil  engineer, 
of  experience'  in  bridge  building,  is  entitled  to 
weight  with  the  jury  in  deciding  whether  part 
of  this  track  through  the  bottom,  which  had 
been  protected  by  stone,  was  so  constructed  as 
a  dike,  against  the  current  of  water,  or  as  the 
approach  to  the  bridge,  is,  we  think,  too  clear 
for  argument.  Such  a  witness  would  know 
what  is  usually  meant  by  the  term  "  approach 
to  a  bridge",  much  better  than  the  average  iu- 
ror,  and  would  have,  perhaps,  little  difficulty 
in  forming  a  just  opinion,  when  the  ordinary 
juror  would  have  been  wholly  at  a  loss.  So, 
also,  no  reason  can  be  seen  for  rejecting  the 
seventh  and  eighth  instructions,  which  ware 
only  intended  to  assert  the  ordinary  rule.that  a 
contract  must  be  construed  in  the  light  of  sur- 
rounding circumstances,  as  the  parties  under- 
stood it  at  the  time  it  was  made. 

The  reason  for  rejecting  these  prayers  Is 
found  in  the  following  instruction  granted  at 
the  request  of  the  plaintiffs : 

"  If  the  jury  are  satisfied  from  the  evidence 
that  at  the  time  the  contract  sued  on  was  exe- 
cuted, no  plan  or  specifications  for  the  building 
of  the  bridge  or  its  approaches  existed,  but  that 
the  building  and  completion  of  the  bridge  and 
its  approaches  were  left  entirely  by  the  defend- 
ant to  Mr.  Sickles,  the  chief  engineer,  who  had 
not,  at  the  time  of  executing  said  contract,  any 
definite  or  fixed  plan  as  to  construction  and 
completion  of  piers  or  columns  and  approaches, 
other  than  to  put  in  said  piers  or  columns  and 
approaches  and  riprap  the  same  with  stone  to 
protect  the  same,  as  it  might  subsequently  be  as- 
certained to  be  necessary;  and  it  was  subse- 
quently ascertained,  while  work  under  said 
contract  was  in  progress,  that  it  would  be  nec- 
essary for  such  protection  to  riprap  any  or  all 
of  said  piers  or  approaches,  by  putting  in  stone 
about  said  piers  or  columns  or  by  extending  the 
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east  approach  by  building  a  heavy  wall,  ex- 
tending back  in  a  northeast  direction,  as  far  as 
circumstances  might  develop  a  necessity  for, 
then  the  plaintiffs  would  be  entitled  to  recover 
such  damage  as  the  proof  under  instruction 
may  show  them  entitled,  for  all  stone  necessary 
to  be  used  for  such  purposes;  and  this  right  of 
plaintiffs  to  so  recover  would  exist  and  apply 
to  stone  yet  undelivered,  if  necessary  for  such 
purposes,  as  well  as  stone  already  delivered. 

Under  this  last  instruction,  the  jury  was  left 
fairly  to  infer  that  if,  after  the  bridge  itself  was 
completed  and  in  use,  the  Company  should  find 
it  expedient  with  a  view  to  arrest  the  overflow 
of  the  river  bottom,  to  extend  its  track  across 
the  entire  four  miles  to  Council  Bluffs,  and  pro- 
tect it  by  an  exterior  covering  of  stone,  this  dike 
or  waif  might  be  the  approach  to  the  bridge 
within  the  meaning  of  the  contract  and  the 
stone  used  in  the  dike  covered  by  its  terms. 

Taking  the  prayers  refused  and  the  instruc- 
tions given,  and  we  ore  satisfied  that  the  jury 
was  left  with  a  very  improper  view  of  what  was 
the  approach  to  the  bridge,  and  with  unlimited 
discretion  as  to  time  of  completion  and  extent 
of  track  that  might  be  called  an  approach. 

"We  cannot,  of  course,  lay  down  any  precise 
description  of  how  much  of  this  track  was  ap- 
proach and  how  much  was  dike,  and  how  much 
ordinary  railroad  track.  We  think  the  three 
prayers  asked  by  defendant,  and  refused  by 
the  court,  contain  the  .true  elements  of  the 
problem,  and  that  much  weight  ought  to  be 
given  to  the  views  of  scientific  and  practical  en- 
gineers and  builders  of  bridges. 

The  main  charge  delivered  by  the  court  is 
very  full  and  apparently  very  fair,  but  it  no- 
where removes  or  cures  the  errors  we  have 
pointed  out,  and  for  tJuse  the  judgment  of  the 
court  is  reverted  and  tJieeate  remanded,  with  in- 
structions to  let  aside  the  verdict  and  grant  a  new 
trial. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  17.  S. 


|545]  CONNECTICUT  GENERAL  LIFE  INSUR- 
ANCE COMPANY,  Appt., 
v. 

CHARLES  A.  ELDREDGE. 
(See  S.  C,  12  Otto,  545-648.) 
Purchaser  from  trustee,  tide  of. 

Where  a  purchaser,  at  the  time  of  taking  a  deed, 
has  Information  that  a  prior  mortgagee  or  trustee 
of  a  prior  deed  has  released  the  property  from  the 
mortgage  or  trust,  without  payment  of  the  notes  it 
was  made  to  secure,  or  their  surrender,  or  express 
authority  from  the  holder  of  them,  he  will  take  the 
property  subject  to  any  equitable  rig  ht  of  the  holder 
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APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  case  is  fully  stated  by  the  court. 
Meters.  W.  D.  D&virtge  and  S.  R.  Bond, 
for  appellant. 

Mr  Enoch  Totten,  for  appellee. 

Mr.  Justice  Field  de'ivered  the  opinion  of 
the  court: 
See  12  Otto. 


In  November,  1871,  John  Van  Riswick  sold 
and  conveyed  certain  real  property  in  the  City 
of  Washington,  of  which  he  then  was  the  own- 
er, to  one  George  B.  Coburn,  for  the  sum  of 
$7,78140,  for  which  the  latter  gave  his  three 
promissory  notes,  each  for  $2,578.18,  payable 
respectively  in  one,  two  and  three  years  after 
date,  with  interest.  To  secure  these  notes,  Co- 
burn  executed  to  one  William  H.  Ward  a  deed 
of  trust  of  the  property.  This  deed  authorized 
Ward,  upon  default  in  payment  of  either  of  the 
notes,  to  sell  the  property  and,  upon  full  pay- 
ment of  the  notes  and  not  otherwise,  to  re- 
lease and  rcconvey  the  property  to  Coburn. 
The  deed  was  recorded  the  same  month.  In 
February,  1872,  Coburn  sold  and  conveyed  the 
property  to  one  Edwin  E.  Mayhew,  subject  to 
the  deed  of  trust. 

In  June,  1872,  two  persons  by  the  names  of 
Aistrop  and  Dudley  jointly  borrowed  of  the 
complainant,  Eldreagc,  $4,000,  for  which  they 
gave  their  note  payable  in  sixty  days,  and  as 
collateral  security  delivered  to  him  two  of  the 
three  notes  of  Coburn  before  mentioned,  which 
had  been  indorsed  to  them. 

In  October  following,  Mayhew,  who  had  sub- 
divided the  property  into  sixteen  lots.upon  eight 
of  which,  fronting  on  14th  Street,  houses  were 
then  being  constructed,  applied  to  the  Connect- 
icut General  Life  Insurance  Company,  through 
its  agent  at  Washington,  John  G.  Bigelow,  for 
a  loan  of  $32,000;  and  through  him  the  loan 
was  effected,  and  secured  by  a  deed  of  trust 
upon  each  of  the  eight  lots.  To  obtain  this  loan 
it  became  necessary  to  have  the  existing  in- 
cumbrances upon  the  property  discharged.  The 
Company  would  not  take  the  property  as  secu- 
rity with  any  prior  lien  upon  it.  In  addition  to 
the  deed  of  trust  to  secure  Coburn's  notes,  the 
property  was  then  subject  to  a  prior  deed  of 
trust,  executed  by  a  former  owner,  to  secure 
the  sum  of  $7,000.  The  Insurance  Company 
left  the  matter  of  investigating  the  title  and  de- 
termining as  to  the  sufficiency  of  the  security  to 
Bigelow,  who  was  specially  instructed  to  see 
that  the  Company  had  the  first  lien  upon  the 
property.  He  employed  Ward,  the  trustee  of 
the  Coburn  deed,  to  examine  and  report  upon 
the  title.  In  compliance,  it  would  seem,  with 
Bigelow's  wishes  and  in  conjunction  with  Van 
Riswick,  who  described  himself  as  the  holder 
of  the  first  note  of  Coburn,  but  without  the  con- 
sent or  knowledge  of  the  complainant,  then 
holding  the  other  two  notes,  Ward  executed  a 
deed  of  release  of  the  property.  It  is  to  set 
aside  this  deed,  as  a  fraud  upon  the  rights  of  the 
complainant,  that  the  present  suit  is  brought. 

It  is  very  plain,  from  the  evidence  contained 
in  the  record,  that  Bigelow,  in  the  course  of  his 
inquiries  as  to  the  condition  of  the  property  .be- 
came fully  acquainted  with  the  existence  of  the 
deeds  of  trust,  and  learned  that  the  notes  se- 
cured were  not  paid.  The  deeds  were  on  rec- 
ord, and  he  was  bound  to  take  notice  of  them. 
The  deed  of  Coburn  designated  the  notes  and 
limited  the  power  of  the  trustee  to  release  the 

f>roperty.  He  was  in  terms  authorized  to  re- 
ease  and  reconvey  it  only  upon  the  full  pay- 
ment of  t  he  notes,  and  not  otherwise.  The  deed 
showed  the  time  the  notes  had  to  run,  and  that 
by  their  terms  they  were  not  then  due.  Unless 
paid  at  the  time,  or,  what  would  be  deemed 
equivalent,  surrendered,  the  trustee  had  no 
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authority  to  execute  the  release.  It  was  not  suffi- 
cient that  the  original  payees  of  the  notes  joined 
in  the  instrument  or  consented  to  its  execution. 
So  far  as  they  had  parted  with  the  notes  they 
were  denuded  of  power  over  the  subject. 

It  is  not  necessary  to  express  any  opinion  as 
to  the  authority  of  a  trustee  to  release  property 
conveyed  to  him  at  any  time,  where  no  such  re- 
striction, as  in  the  present  case,  is  in  terms 
placed  upon  his  power.  We  confine  our  lan- 
guage to  the  precise  point  before  us.  Here 
there  was  no  authority  on  the  part  of  the  trustee 
to  execute  the  deed  until  payment  of  the  notes 
was  made.  The  fact  of  their  non-payment  be- 
ing known  to  Bigelow,  the  agent  of  the  Insur- 
ance Company,  knowledge  of  it  must  be  im- 
puted to  the  company',  his  principal;  and  both 
must  be  charged  with  knowledge  of  the  law 
and  the  consequent  inability  of  the  trustee,  at 
the  time,  to  release- the  property. 

To  prevent  misapprehension,  it  is  proper  to 
state  that  we  do  not  wish  to  intimate  any  opin- 
ion upon  the  general  question,  whether  a  pur- 
chaser of  property  may  not  rely  upon  a  release 
of  a  previous  mortgage  or  trust-deed  found  upon 
the  official  records  of  the  district  where  the  prop- 
erty is  situated,  without  further  inquiry,  where 
he  has  no  knowledge  of  the  non-payment  of 
the  indebtedness  secured;  but  what  we  hold  is, 
that  where  a  purchaser,  and  a  mortgagee  or 
trustee  of  a  trust-deed  stands  in  the  same  posi- 
tion, at  the  time  of  taking  a  deed,  has  informa- 
tion that  a  prior  mortgagee  or  trustee  of  a  prior 
deed  has  released  the  property  from  the  mort- 
gage or  trust,  without  payment  of  the  notes  or 
r  5481  theu"  surrender,  or  express  authority  from  the 
holder  of  them,  he  will  take  the  property  sub- 
ject to  any  equitable  right  of  the  holder  of  the 
notes,  to  secure  the  payment  of  which  the  mort- 
gage or  trust-deed  was  executed. 

As  to  the  position  that  the  complainant  is 
barred  of  the  relief  he  asks,  by  laches  in  assert- 
ing his  claim,  we  do  not  think  there  is  any  force 
in  it  The  Company,  as  already  stated,  must  be 
deemed  to  have  known  of  the  want  of  power  in 
the  trustee  to  release  the  property  from  the 
Coburn  deed,  and  it  does  not  lie  in  its  mouth 
to  object  that  the  complainant  did  not  sooner 
seek  to  set  aside  the priority  of  lien  thus  gained; 
nor  can  it  aver  that  his  claim  to  have  the  instru- 
ment canceled,  by  which  this  priority  was  se- 
cured, is  a  stale  one,  when  asserted  within  the 
period  allowed  by  law,  and  no  rights  of  third 
parties  as  bona  fide  purchasers  have  intervened 
to  render  inequitable  the  assertion  of  his  origi- 
nal lien. 

Decree  affirmed. 

True  copy.  Teat: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 
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UNITED  STATES,  Plff.  in  Err., 
v. 

OSEPH  Q.  CHOUTEAU  kt  al. 

(See  8.  a  12  Otto,  MMLB.) 

Damages,  when  not  recoverable — distiller's  bond 
— compromise — sureties 


1.  A  party,  l    

of  duty,  is  not  entitled  to 
when  admitting  on  the  record 

846 


 1  breach 

In  his  favor, 
;  whatever  dam- 


ages he  may  have  sustained  restated  from  other 
pauses. 

2.  It  ta  enough  for  the  sureties  in  a  diatillera'  bond 
to  show  that  the  loss  to  the  Government,  for  which 
the  action  was  brought  was  produced  by  other 
means  than  the  particular  breach  of  duty  by  their 
principal,  of  which  the  Government  complains. 

8.  A  compromise  with  the  Government  is  a  com- 
plete defense  against  the  recovery  of  a  penalty. 

4.  Sureties  on  a  distiller's  bond  cannot  be  subjected 
to  the  penalty  attached  to  the  commission  of  an  of- 
fense, when  the  principal  has  effected  a  full  and 
complete  compromise  with  the  Government,  under 
the  sanction  of  an  Act  of  Congress,  of  prosecutions 
based  upon  the  same  offense  and  designed  to  secure 
the  same  penalty. 

[No.  151.] 

Argued  Dec.  16,  1880.     Decided  Jan.  17,  1881. 

P ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

Statement  of  the  case  by  Mr.  Justice  Field  : 

This  is  an  action  upon  a  bond  of  a  distiller, 
against  the  principal  and  sureties,  and  is  founded 
upon  sections  8808  and  8296  of  the  Revised  Stat- 
utes. The  bond  is  in  the  penal  sum  of  $25 ,000, 
and,  after  reciting  that  the  principal,  Joseph  G. 
Chouteau,  intends,  after  the  first  day  of  May,  ranA, 
1874,  to  be  engaged  in  the  business  of  a  distiller  L60*! 
within  the  First  Collection  District  of  Missouri, 
to  wit:  at  Grand  Avenue  and  Main  Street,  in  the 
City  of  St.  Louis,  in  that  State,  it  is  conditioned, 
among  other  things,  that  he  "  Shall  in  all  re- 
spects faithfully  comply  with  all  the  provisions 
of  law  in  relation  to  the  duties  and  business  of 
distillers,  and  shall  pay  all  penalties  incurred  or 
fines  imposed  on  him  for  a  violation  of  any  of  the 
said  provisions'' 

Section  8308  is  as  follows: 

"Every  person  who  makes  or  distills  or 
owns  any  still,  boiler  or  other  vessel  used  for 
the  purpose  of  distilling  spirits,  or  who  has  such 
still,  boiler  or  other  vessel  so  used  under  bis 
superintendence,  either  as  agent,  owner,  or 
who  uses  any  such  still,  boiler  or  other  vessel, 
shall  from  day  to  day  make  or  cause  to  be  made 
in  a  look  or  books,  to  be  kept  by  him  in  such  form 
as  tlus  Commissioner  of  Internal  Revenue  may  pre- 
scribe, a  true  and  exact  entry  of  the  kind  of  ma- 
terials, and  the  quantity  in  pounds,  bushels  or 
gallons,  purchased  by  him  for  the  production  of 
spirits,  from  whom  and  when  purchased,  and 
by  what  conveyance  delivered  at  said  distillery, 
the  amount  paid  therefor,  the  kind  and  quantity 
of  fuel  purchased  for  use  in  the  distillery,  and 
from  whom  purchased,  the  amount  paid  for  ice 
or  water  for  use  in  the  distillery,  the  repairs 
placed  on  said  distillery  or  distilling  apparatus, 
the  cost  thereof,  and  by  whom  and  when  made, 
and  of  the  name  and  residence  of  each  person 
employed  in  or  about  the  distillery,  and  in  what 
capacity  employed.  And  in  another  lookhcshall 
make  like  entry  of  tlie  quantity  of  grain  or  other 
material  used  for  Vie  production  of  spirits,  the 
time  of  day  when  any  yeast  or  other  composition 
is  put  into  any  mash  or  beer  for  the  purpose  of 
exciting  fermentation,  the  quantity  of  mash  in 
each  tub,  designating  the  same  by  the  number 
of  the  tub,  the  number  of  dry  inches,  that  is  to 
say,  the  number  of  inches  between  the  top  of 
each  tub  and  the  surface  of  the  mash  or  beer 
therein  at  the  time  of  y easting,  the  gravity  and 
temperature  of  the  beer  at  the  time  of  y  easting, 
and  on  every  day  thereafter  its  quantity,  grav- 
ity and  temperature  at  the  hour  of  twelve  me- 
ridian; also,  of  the  time  when  any  fermenting 
tub  is  emptied  of  ripe  mash  or  beer,  the  number 
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of  gallons  of  spirits  distilled,  the  Dumber  of  gal- 
lons placed  in  the  warehouse,  and  the  proof 
thereof,  the  number  of  gallons  sold  or  removed, 
with  the  proof  thereof,  and  the  name,  place  of 
business  and  residence  of  the  person  to  whom 
sold." 

Section  8296  is  as  follows: 
I  BOS  J  ««  Whenever  any  person  remote*  or  aids  or 
abets  in  the  removal  of  any  distilled  spirits  on 
icltich  the  tax  has  not  been  paid,  to  a  place  other 
than  t/ie  distillery  warehouse  provided  by  law,  or 
conceals  or  aids  in  the  concealment  of  any  spir- 
its so  removed,  or  removes  or  aids  or  abets  in 
1  he  removal  of  any  distilled  spirits  from  any 
distillery  warehouse  or  other  wurehou.se  for  dis- 
tilled spirits,  authorized  by  law,  in  any  manner 
other  than  is  provided  by  law,  or  conceals  or 
aids  in  the  concealment  of  any  spirits  so  re- 
moved, he  shall  be  liable  to  a  -penalty  of  double 
the  tax  imposed  on  such  distilled  spirits  so  re- 
moved or  concealed,  and  si i all  be  fined  not  less 
than  two  hundred  dollars,  nor  more  than  five  tl>ou- 
mnd  dollars,  and  imprisoned  not  less  than  three 
jiiont/ts,  nor  more  than  tiirce  years." 

The  complaint  in  the  action,  or  petition  as  it 
is  termed,  contains  eighty-four  assignments  of 
breaches  of  the  conditions  of  the  bond,  forty- 
two  of  which,  constituting  the  odd  numbers,  arc 
founded  upon  section  8303,  and  forty-two,  con- 
stituting the  cren  numbers,  are  founded  upon 
section  3206.  The  difference  in  the  breaches  as- 
signed in  each  class  is  in  respect  to  the  day  on 
which  the  act  constituting  the  breach  is  alleged 
to  have  been  done,  commencing  on  the  2d  day 
of  May,  and  ending  on  tine  15th  day  of  August, 
1874.  The  same  breach  of  duty  is  charged  to 
have  been  committedonforty-lwodiffcrentdays. 

The  breach  stated  in  each  of  the  assignments 
designated  by  odd  numbers  is,  that  the  distiller 
omitted  to  make,  in  a  book  he  was  required  by 
law  to  keep,  a  true  aud  exact  entry  of  the  kind 
and  quantity  of  materials  used  by  him  in  the 
production  of  distilled  spirits;  that  lie  produced 
from  the  grain  used  a  large  quantity  of  spirits, 
and  "  tl'Ut  by  mea  ns  of  the  said  omission  to  make 
Mtil  entry  in  said  hookas  aforesaid"  lie  "was 
enabled  ti  defraud  and  did  defraud  the  United 
States  out  of  t/ie  internal  revenue  tax"  then  im- 
posed by  law  on  the  spirits,  whereby  the  United 
States  were  damaged  in  the  sum  of  $2,100. 

To  this  breach  in  the  various  assignments  the 
defendants  answer,  and  deny  that  by  reason  of 
the  alleged  omission  of  the  distiller  to  make 
proper  entries  in  the  distiller's  book  mentioned 
[60»  J  |je  was  enabled  to  defraud  and  did  defraud  the 
United  States  of  the  tax  on  distilled  spirits  pro- 
duced at  his  distillery,  or  any  part  of  the  tax; 
and  state  that,  prior  to  any  of  the  acts  com- 
plained of ;  the  distiller  combined,  confederated 
and  conspired  with  certain  designated  revenue 
officers  and  agents,  and  other  distillers  and  rec- 
tifiers, to  defraud  the  United  States  of  the  tax 
on  distilled  spirits  produced  at  various  distiller- 
ies within  the  First  Collection  District  of  Missou- 
ri; that,  in  furtherance  of  this  conspiracy  and  to 
accomplish  its  purpose,  the  parties  concerned  in 
it  committed  various  violations  of  the  revenue 
laws,  and  among  other  things  they  removed  and 
aided  in  the  removal  of  distilled  spirits  from  the 
distilleries  without  having  first  paid  the  tax  on 
tliem ;  they  re-used  upon  packages  paid  and  ware- 
lxnue  stamps  which  had  been  previously  used; 
they  gave  and  received  bril>c  »nd  made  and 
See  12  Otto. 


connived  at  making  false  and  fraudulent  reports 
to  the  collector  of  internal  revenue  within  the 
district  of  the  quantities  of  spirits  produced 
upon  which  taxes  had  become  due;  that  the  dis- 
tiller, by  reason  of  his  participation  in  this  con- 
spiracy, was  enabled,  if  at  all,  to  defraud  the 
United  States  of  the  lax  on  distilled  spirits  pro- 
duced at  his  distillery  within  the  period  covered 
by  hi3  bond;  that  the  internal  revenue  officers 
charged  with  the  execution  and  enforcement  of 
the  internal  revenue  laws  had  no  occasion  to 
have  recourse  to  the  distiller's  book  and  the 
storekeeper's  record  kept  at  the  distillery,  and 
did  not  have  recourse  to  them,  or  examine  them 
to  obtain  information  touching  the  quantities  of 
grain  used  and  the  number  of  gallons  produced 
at  the  distillery;  and  that  it  washy  reason  of  the 
organization  and  execution  of  this  conspiracy, 
irrespective  of  the  omission  to  make  the  entries 
mentioned,  that  the  conspirators  were  enabled 
to  defraud  the  United  States  of  the  tax  on  spirits 
produced  at  the  distillery. 

The  breach  stated  in  each  of  the  assignments 
designated  by  even  numbers  is,  that  the  distill- 
er removed  spirits  produced  at.  his  distillery  to 
a  place  other  than  the  distillery  warehouse, 
without  the  internal  revenue  tax  imposed  there- 
on being  first  paid,  thereby  incurring  a  penalty 
of  $2,800,  which  sum  he  has  not  paid. 

To  this  breach  in  the  various  assignments  the 
defendants  answer  that  the  United  States  ought  leuTJ 
not  to  maintain  their  action  for  the  penalty  de- 
nounced in  section  3296,  for,  at  the  November 
Term,  1875,  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri,  two 
bills  of  indictment  were  found  against  said 
Chouteau,  the  distiller  (the  principal  upon  the 
bond  sued  upon)  one  of  which  contained  counts 
founded  upon  that  section,  alleging  the  remov- 
al by  him,  and  his  aiding  and  conniving  at  the 
removal,  of  distilled  spirits  from  his  distillery 
to  a  place  unknown,  upon  which  spirits  the 
revenue  tax  was  imposed  and  had  not  been  paid, 
the  other  counts  being  founded  upon  sections 
3281  and  5440  of  the  Revised  Statules.that  after- 
wards, with  the  advice  and  consent  of  the  Sec- 
retary of  the  Treasury  and  upon  the  recom- 
mendation of  the  Attorney-General,  the  Com- 
missioner of  Internal  Revenue  accepted  from 
the  distiller  $1,000  in  full  satisfaction,  com- 
promise and  settlement  of  the  indictment  and 
prosecutions,  which  were  threupon  dismissed 
and  abandoned. 

And  the  defendants  further  uusweriug.  state 
"That  the  alleged  removals  of  distilled  spirits 
set  forth  in  the  various  assignments  of  breaches 
now  answered  arc  the  same  removals  rented  in 
the  said  indictment;  that  all  of  the  said  remov- 
als of  spirits  complained  of  in  plaintiff's  peti- 
tion might  have  been  established,  if  said  allega- 
tions be  true,  under  the  said  indictments,  cither 
upon  those  counts  based  upon  section  8296,  or 
that  count  based  upon  section  3281;  that  all  of 
the  evidence  which  would  be  necessary  to  es- 
tablish, and  competent  under  the  various  as- 
signments of  breaches  in  plaintiff's  petition, 
would  also  be  competent  under  and  would  tend 
to  establish  the  allegations  of  said  indictments; 
that  the  various  assignments  of  breaches  in 
plaintiff's  petition  relate  to  Vie  same  subject-mat- 
ter and  are  based  upon  the  same  transaction  ns 
the  various  allegations  in  said  indictments  con- 
tained, so  far  as  they  relate  to  alleged  offenses 
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under  sections  8206  and  8281  and  5440, and  that 
at  the  time  when  the  said  indictments  were  pre- 
sented to  said  grand  jury,  and  at  the  time  when 
the  said  indictments  were  considered  by  said 
grand  jury,  all  of  the  facts  which  would  be  com- 
petent to  sustain  the  allegations  of  plaintiffs 
[  608 J  petition  were  known  to, and  within  the  posses- 
sion of,  the  representative  of  the  United  Staten." 

To  the  answer  of  the  defendants  the  United 
States  demurred.  But  the  demurrer  was  over- 
ruled, and  they  declining  to  plead  further,  judg- 
ment was  entered  thereon  in  favor  of  the  de- 
fendants, and  the  case  was  brought  here  on 
writ  of  error. 

Mr.  S.  P.  Phillips,  Solicitor- Gen.,  for 
plaintiff  in  error. 

Mr.  C.  IT.  Krvm  for  defendants  in  error. 

Mr.  Justice  Field,  delivered  the  opinion  of 

'he  court: 

As  seen  by  the  statement  of  the  case,  each 
breach  of  the  condition  of  the  bond  in  snit.of  the 
class  designated  by  odd  numbers,  consists  in  the 
omission  of  the  distiller  to  make  the  required 
entries  in  the  book  provided  in  section  830o. 
The  petition  alleges  that,  by  "means  of  said 
omission,"  the  distiller  was  enabled  to  defraud 
and  did  defraud  the  United  States  of  the  tnx 
imposed  by  law  upon  the  spirits  produced  at  his 
distillery.  The  answer  denies  this  allegation, 
and  avers  that  whatever  fraud  was  committed 
upon  the  United  States  was  effected  through 
other  means.  The  demurrer  admits  that  aver- 
ment to  be  true,  and  the  question  is  thus  pre- 
sented whether  a  party  seeking  damages  for  a 
specified  breach  of  duty  is  entitled  to  judgment 
in  his  favor,  when  admitting  on  the  record  that 
whatever  damages  he  mav  have  sustained  re- 
sulted from  other  causes 

The  case  is  not  brought  for  any  tax  alleged 
to  be  due  to  the  United  States,"  which  they 
would  be  entitled  to  recover,  whatever  the  cause 
of  its  non-payment.  In  such  a  case  it  would 
be  of  no  consequence  whether  the  cause  as- 
signed for  the  default  of  the  party  was  the  true 
one  or  not;  the  obligation  to  the  Government 
would  be  the  same.  Here  a  specific  omission 
of  duty  on  the  part  of  the  distiller  is  alleged, 
for  which  it  is  sought  to  charge  both  him  and 
his  sureties  on  their  bond.  Their  liability  is 
only  to  the  extent  of  the  damages  sustained.  If 
none  resulted  to  the  United  States  from  the 
omission  stated,  none  can  Ik;  recovered  either 
against  him  or  his  sureties.  The  law  does  not 
aiHx  any  specific  penalty  for  the  omission.  If, 
therefore,  the  allegations  of  the  petition  were 
simply  traversed,  the  Government  would  be 
compelled  to  prove,  not  only  the  omission  com- 
plained  of,  but  that  by  means  of  it  the  tax  on 
|  609 1  tne  spjrjts  produced  was  lost,  which  constitutes 
the  damage  alleged.  It  would  not  Ik;  sufficient 
to  show  that  by  other  omissions  of  duly  the 
Government  was  thus  defrauded,  for  that  would 
be  to  change  the  entire  ground  of  the  action, 
the  specific  gravamen  of  the  complaint. 

Now,  the  demurrer  admits  that  the  ground 
of  complaint — the  specific  breach  of  duty  stated 
— did  not  cause  the  damages  charged,  but  that 
whatever  damages  were  sustained  by  the  United 
States  were  effected  by  other  means.  There- 
fore the  action,  so  far  as  damages  are  claimed 
for  the  particular  omission  of  duty  mentioned, 
must  fail. 
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It  is  true  that  the  breaches  of  duty,  which  are 
stated  by  the  defendants  in  their  answer  as  the 
means  by  which  the  United  States  were  de- 
frauded, are  a  series  of  stupendous  frauds,  for 
which  the  guilty  parties  deserve  severe  punish- 
ment; still  they  were  none  the  less  available  as 
a  defense  to  an  action  charging  to  other  causes 
the  damages  which  they  produced  It  is  cer- 
tainly one  way  of  defending  against  the  charge 
of  a  wrongful  act  for  which  damages  arc  sought, 
to  show  that,  notwithstanding  the  wrong  com- 
mitted, the  damages  resulted  from  other  causes, 
however  objectionable  a  pleading  might  be 
with  averments  to  that  effect  instead  of  a  dis- 
tinct traverse  of  the  allegations  of  the  com- 
plaint. If,  for  example,  a  party  should  charge 
another  with  inflicting  upon  his  person  a  wound 
by  which  he  lost  an  arm,  it  would  be  a  good 
defense  to  show  that  the  loss  resulted  from  un- 
skillful medical  treatment  or  neglect  and  not 
from  the  wound  inflicted.  So  here,  it  is  enough 
for  the  sureties  to  show  that  the  loss  to  the  Gov- 
ernment was  produced  by  other  means  than  the 
particular  breach  of  duty  by  their  principal,  of 
which  the  Government  complains.  It  is  of  no 
consequence  to  them,  so  far  as  the  present  ac- 
tion is  concerned,  how  many  other  sins  of  omis- 
sion or  commission  he  maj'  have  committed,  if 
they  can  show  that  the  particular  damage 
claimed  was  not  the  result  of  the  one  charged. 

As  to  the  breaches  of  duty  in  the  assignments 
of  the  class  designated  by  even  numbers,  wc  are 
of  opinion  that  the  compromise  with  the  Gov- 
ernment, pleaded,  is  a  complete  defense  against 
a  recovery  of  the  penalty  claimed.  Each  breach 
alleged  consists  in  the  removal,  by  the  distiller, 
of  spirits  produced  at  his  distillery  to  a  place  1  1 
other  than  the  distillery  warehouse, without  first 
paying  the  tax  imposed  thereon.  The  penalty 
prescribed  for  this  offense  was  intended  as  pnft 
punishment  for  it,  and  may  be  enforced,  equally 
as  the  additional  fine  and  imprisonment,  by  crim- 
inal prosecution.  It  was  not  intended  in  any 
sense  as  a  substitute  for  the  tnx  required,  or  as 
anv  abatement  of  it  when  recovered.  This  is 
evident  from  the  fact  that  it  may  be  applied  to 
those  who  have  aided  or  abetted  in  the  removal, 
whether  the  distiller  or  one  having  no  interest 
in  the  spirits.  So,  too,  the  payment  of  the  tax 
may  be  made  after  the  removal,  and  yet  the 
penalty  not  be  discharged  ;  it  could  still  be  im- 
posed upon  the  offending  party. 

It  may  be  questioned  whether  the  only  mode 
for  a  recovery  of  the  penalty  is  not  by  indict- 
ment; but  assuming  that  it  may  be  recovered  in 
a  civil  action,  the  compromise  pleaded  covers 
the  penalties  here  claimed.  Two  indictments- 
have  been  found  against  the  distiller,  one  of 
which  contains  counts  for  the  specific  offenses, 
which  constitute  the  whole  ground  and  cause 
of  the  present  action.  Under  the  authority  of 
an  Act  of  Congress,  a  compromise  with  the  Gov- 
ernment was  effected,  by  which  a  specific  sum 
was  paid  by  him,  and  received  by  the  Govern- 
ment, "in  full  satisfaction,  compromise  and 
settlement  of  said  indictments  and  prosecu- 
tions," which  were  accordingly  dismissed  and 
abandoned.  That  compromise  necessarily  cov- 
ered the  causes  or  grounds  of  the  prosecutions, 
and  consequently  released  the  party  from  lia- 
bility for  the  offenses  charged  and  any  further 
punishment  for  them.  The  answer  avers  that 
the  removals  of  distilled  spirits  s»t  forth  in  the 
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assignment  of  breaches  of  the  condition  of  the 
bona  are  the  same  removals  recited  in  the  indict- 
ments, and  that  all  the  evidence  necessary  to 
establish  the  breaches  assigned  would  have  been 
necessary  and  competent  under  the  indictments. 
The  two  proceedings,  the  civil  action  and  the 
criminal  prosecution,  so  far  as  they  relate  to  of- 
fenses under  section  8296,  are  based  upon  the 
same  transactions. 

The  question,  therefore,  is  presented  whether 
sureties  on  a  distiller's  bond  shall  be  subjected 
to  the  penalty  attached  to  the  commission  of  an 
16111  on*enae>  when  the  principal  has  effected  a  full 
1  '  and  complete  compromise  with  the  Govern- 
ment, under  the  sanction  of  an  Act  of  Congress, 
of  prosecutions  based  upon  the  same  offense  and 
designed  to  sec  ire  the  same  penalty. 

Admitting  thai  the  penalty  may  be  recovered 
in  a  civil  action,  as  well  as  by  a  criminal  prose- 
cution, it  is  still  as  a  punishment  for  the  infrac- 
tion of  the  law.  The  term  penalty  involves  the 
idea  of  punishment,  and  its  character  is  not 
changed  by  the  mode  in  which  it  is  inflicted, 
whether  by  a  civil  action  or  a  criminal  prosecu- 
tion. The  compromise  pleaded  must  operate 
for  the  protection  of  the  distiller  against  subse- 
quent proceedings  as  fully  as  a  former  convic- 
tion or  acquittal.  He  has  been  punished  in  the 
amount  paid  upon  the  settlement  for  the  offense 
with  which  he  was  charged,  and  that  should 
end  the  present  action,  according  to  the  princi- 
ple on  which  a  former  acquittal  or  conviction 
may  be  invoked  to  protect  against  a  second  pun- 
ishment for  the  same  offense.  To  hold  other- 
wise would  be  to  sacrifice  a  great  principle  to 
the  mere  form  of  procedure,  and  to  render  set- 
tlements with  the  Government  delusive  and  use- 
less. 

Whilst  there  has  been  no  conviction  or  judg- 
ment in  the  criminal  proceedings  against  the 
distiller  here,  the  compromise  must  on  princi- 
ple have  the  same  effect.  The  Government 
through  its  appropriate  officers  has  indicated, 
under  the  authority  of  an  Act  of  Congress,  the 
punishment  with  which  it  will  be  satisfied.  The 
offending  party  has  responded  to  the  indication 
and  satisfied  the  Government.  It  would,  there- 
fore, be  at  variance  with  right  and  justice  to 
exact  in  a  new  form  of  action  the  same  penalty. 
For,  as  it  was  justly  said  by  this  court  in  tx 
parte  Lange,  speaking  through  Mr.  Justice  Mil- 
ler, "  If  there  is  anything  settled  in  the  juris- 
prudence of  England  and  America,  it  is  that  no 
man  can  be  twice  lawfully  punished  for  the 
same  offense.  And,  though  there  have  been 
nice  questions  in  the  application  of  this  rule  to 
cases  in  which  the  act  charged  was  such  as  to 
come  within  the  definition  of  more  than  one 
statutory  offense,  or  to  bring  the  party  within 
the  jurisdiction  of  more  than  one  court,  there 
has  never  been  any  doubt  of  its  entire  and  com- 
I81*]  plete  protection  of  the  party  where  a  second 
punishment  is  proposed  in  the  same  court,  on 
the  same  facts,  for  the  same  statutory  offense. 
The  principle  finds  expression  in  more  than  one 
form  in  the  maxims  of  the  common  law."  18 
Wall.  168  [86  U.  8.,  XXI.,  876]. 
Judgment  affirmed. 
True  copy.  Test: 

Jama  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

17.  &  t.  Ulrici,  No.  1GB,  In  error  to  the  Circuit  Court 
at  the  Ontted  States  for  the  Eastern  District  of  Mis- 
souri This  case  was  argued  at  the  same  time  aa  the 
preceding  case,  ante,  246,  by  Mr.  S.  F.  Philllr". 

See  18  Otto. 


Solicitor-Gen.,  for  plaintiff  in  error,  and  Mr.  Thomas 
C.  Fletcher,  tor  defendants  In  error.  It  was  also- 
decided  on  the  same  day,  and  the  opinion  of  the 
court  was  delivered  by  Jur.  Justice  Field  i 

This  caso  involves  substantially,  the  same  ques- 
tions considered  in  U.  S.  v.  Chouteau.   Here  the 

[irincipal  on  the  bond  in  suit  plead  guilty  to  the 
ndictments  found  against  hlm,and  was  fined  f  1,000 
and  imprisoned  for  one  day.  The  punishment  in- 
flicted was  for  offenses  which  are  set  forth  in  the 
petition  in  this  action  as  breaches  of  the  condition 
of  the  bond.  This  difference  in  the  two  cases  does 
not  affect  the  principle  upon  which  the  first  was 
decided.  Upon  its  authority  the  Judgment  Is  af- 
firmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  & 


UNITED  STATES,  Plff.  in  Err.,  [623] 
v. 

ABRAHAM  GOLDBACK  et  al. 
(See  S.  C,  12  Otto, «»-«».) 

Action  for  pay  for  stamps — costs. 

1.  Where  a  manufacturer  bought  stamps  at  a  cer- 
tain discount  and  agreed  to  pay  for  them  at  a  future 
day,  giving  the  bond  sued  on  as  bis  security,  and 
did  not  pay  as  he  agreed,  and  he  and  his  sureties 
were  sued  for  what  ne  owed ;  held,  that  he  had  no 
moneys  which,  in  any  legal  sense,  belonged  to  the 
United  States,  and  the  United  States  cannot  recover 
for  the  allowances  made  him  as  discount  on  the  face 
value  of  the  stamps  or  commissions. 

ft.  Having  paid  for  the  stamps  after  suit  was  com- 
menced, the  United  States  cannot  afterwards  recov- 
er costs. 

[No.  187J 

Submitted  Dec.  H,  1880.    Decided  Jan.  17,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia. 
The  case  is  fully  stated  by  the  court. 
Messrs.  Edtoin  B.  Smith,  Asst.  Atty-Oen,  and 
S.  F.  Phillips,  Solicitor-Oen.,  for  plaintiff  in 
error. 

No  counsel  appeared  for  defendants  in  error. 

Mr.  Chief  Justice  Wadte  delivered  the  opin- 
ion of  the  court: 

The  defendant  in  error,  Goldback,  was  a 
manufacturer  of  friction  matches,  and  as  such 
gave  bond  to  the  United  States,  under  section 
3425  of  the  Revised  Statutes,  with  the  other  de- 
fendants in  error  as  his  sureties,  to  pay  such 
amounts  as  might  from  time  to  time  be  due  from 
him  for  proprietary  internal  revenue  stamps 
supplied  him  on  a  credit,  in  accordance  with 
the  provisions  of  that  section.  Under  the  law 
he  was  entitled  to  an  allowance  on  the  aggre- 
gate amount  supplied  him,  as  discount  on  the 
face  value,  or  commission.  Stamps  were  fur- 
nished him  from  time  to  time  on  the  faith  of 
this  security;  and  when  this  suit  was  begun  the 
balance  against  him,  without  any  allowance  for 
discount  or  commission,  was  $8,869,  but  de- 
ducting the  commission  the  amount  due  was 
$3,062. 72.  Pending  the  suit  he  paid  in  full  this 
last  named  sum,  and  then,  without  any  formal 
pleadings,  the  facts  were  agreed  on  ana  submit-  [624] 
ted  to  the  consideration  of  the  court,  with  the 
statement  that  the  only  point  in  issue  was  "as 
to  the  right  of  the  defendant.Goldback.to  com- 
missions under  the  provisions  of  section  8624 
of  the  Revised  Statutes  of  the  United  8tates." 
Judgment  was  given  in  favor  of  the  defend- 
ants so  far  as  the  commissions  were  concerned , 
but.  Jp  favor  of  the  United  States  for  costs  to 
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November  20, 1876,  the  date  when  the  payment 
of  the  amount  due  was  made.  To  reverse  this 
judgment,  so  far  as  it  is  in  favor  of  the  defend- 
ants, this  writ  of  error  has  been  brought. 

By  section  8624  of  the  Revised  Statutes, 
"  Whenever  any  person  accountable  for  public 
money  neglects  or  refuses  to  pay  into  the  Treas- 
ury the  sum  or  balance  reported  to  be  due  to  the 
United  States,  upon  the  adjustment  of  his  ac- 
count, the  First  Comptrollerof  the  Treasury  shall 
institute  suit  for  the  recovery  of  the  same, adding 
to  the  sum  stated  to  be  due  on  such  account  the 
commissions  of  the  delinquent,  which  shall  be 
forfeited  in  every  instance  where  suit  is  com- 
menced and  judgment  obtained  thereon,  and  an 
interest  at  six  per  cent  per  annum  from  the  time 
of  receiving  the  monev  until  it  shall  be  repaid 
into  the  Treasury." 

Goldback  never  received  and  was  not  account- 
able for  any  public  money.  He  bought  stamps 
at  a  certain  discount  and  agreed  to  pay  for 
them  at  a  future  day,  giving  the  bond  sued  on 
as  his  security.  He  did  not  pay  as  he  agreed, 
and  he  and  his  sureties  were  sued  for  what  he 
owed.  He  had  no  moneys  which,  in  any  legal 
sense,  belonged  to  the  United  States.  He  owed 
a  debt  for  stamps  bought  at  a  certain  percent- 
age below  their  face  value.  Money  in  his  hands 
was  no  more  the  property  of  the  United  States 
than  that  of  any  other  debtor  is  the  property  of 
his  creditors.  The  stamps  when  bought  were 
his  own,  to  do  with  as  he  pleased.  The  United 
States  could  not  call  on  him  to  account  for  them. 
He  was  bound  to  pay  for  them  at  the  time 
agreed  on,  whether  used  or  not.  What  the  stat- 
ute denominates  commissions  were  in  fact  dis- 
counts from  the  face  value  of  the  stamps  sold, 
on  account  of  the  quantity  purchased.  We  think 
it  clear,  therefore,  that  the  court  below  was 
right  in  holding  that  the  United  States  could 
not  recover  for  these  allowances,  though  called 
commissions. 

Neither  do  we  see  any  error  of  which  the  Unit- 
ed States  can  complain,  in  respect  to  the  costs. 
Full  costs  were  recovered  up  to  the  time  the 
debt  was  paid.  This  implies  that  after  that  time 
each  party  must  pay  his  own  costs.  It  is  clear, 
a  plea  of  payment  puis  darrien  was  waived,  be- 
cause the  parties,  when  submitting  the  case, 
agreed  on  the  fact  of  payment  after  the  suit  was 
c  ommenced,  and  in  terms  said  the  issue  and  the 
only  issue  between  them  was  in  respect  to  the 
c  ommissions.  This  stipulation  as  to  what  the  is- 
sue was,  is  equivalent,  for  the  purposes  of  review 
here,  to  an  admission  of  record  that  proper 
pleadings  had  been  filed  to  raise  that  issue. 

Affirmed. 

True  copy.  Teat: 

James  H.  McKenney,  Clerk,  Sup.  Court,U.  8. 


658  J        STEPHEN  V.  WHITE,  Plff.  in  Err., 

v. 

MINERS'   NATIONAL  BANK  OF 
GEORGETOWN,  COLORADO. 

(See  8.  C.  12  Otto.  868-683.) 

Restricted  indorsement  of  drafts — effect  of. 

1.  Where  one  purchased  certain  drafts,  paying  for 
them,  but  they  were  indorsed  by  the  seller  payable 
to  the  purchaser  for  account  of  the  seller,  and  were 
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not  paid  at  maturity ;  held,  that,  in  an  action  uy 
the  purchaser  against  the  seller,  on  the  drafts  and 
indorsements,  and  on  a  count  for  money  paid  for 
use  of  defendant,  although  he  could  not  recover  on 
the  restricted  indorsement,  yet  he  could  recover  on 
the  money  count. 

2.  Further  held,  that  the  drafts,  the  peculiar  in- 
dorsement, and  the  payment  of  the  money  by  the 
plain  tin",  and  its  receipt  and  use  by  defendant, 
were  all  parts  of  a  transaction  admissible  as  evi- 
dence of  money  paid  by  plaintiff  for  use  of  def endt 
ant,  to  be  repaid  on  request,  and  did  not  contradic- 
or  vary  a  written  instrument,  and  that  the  court 
erred  in  rejecting  any  part  of  it. 

[Nos.  158,  148.] 
Argued  Dee.  17.  1S80.   Decided  Jan.  17.  1881 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 
The  case  is  fully  stated  by  the  court. 
Messrs.  Stephen  V.  White,  in  person  (in 
No.  158),  and  Wm.  H.  Scott  (in  No.  148),  for 
plaintiffs  in  error : 

Plaintiff  was  entitled  to  judgment  for  the 
amounts  of  the  different  sums  as  discounts  of 
the  several  drafts  set  forth  in  the  declaration, 
with  interest  from  the  dates,  of  such  advances 
respectively,  as  for  so  many  loans  of  money  by 
the  plaintiff  to  the  defendant. 

All  corporations  may  incur  debts  ;  especially 
commercial  corporations.  Brice,  Ultra  Vires, 
Green,  207. 

A  fortiori,  have  banking  corporations  power 
to  borrow  money. 

In  the  case  of  Bradley  v.  Ballard,  55  111.,  413, 
the  rule  is  laid  down  by  the  Supreme  Court  of 
Illinois  in  these  terms,  viz.: 

"A  corporation  cannot,  under  cover  of  this 
principle  evade  the  payment  of  borrowed 
money  on  the  ground  that,  although  it  had  the 
power  to  borrow  money,  it  expended  the  money 
borrowed  in  prosecuting  a  business  which  it 
was  not  authorized  to  prosecute ;  even  though 
the  lender  of  the  money  knew  that  the  corpo- 
ration was  transacting  a  business  beyond  its 
chartered  powers,  and  that  his  money  would  be 
used  in  such  business,  provided  the  business 
itself  was  free  from  any  intrinsic  immorality  or 
illegality." 

DeOroff  v.  Am.  Lin.  Thread  Co.,  21  N.  Y., 
124. 

In  Hitchcock  v.  Galveston,  96  U.  S.,  351 
(XXIV. ,  662),  the  rule  is  affirmed  by  this  court, 
in  these  terms,  to  wit : 

"Having  received  benefits  at  the  expense  of 
the  other  contracting  party,  it  cannot  object 
that  it  was  not  empowered  to  perform  what  it 
promised  in  return,  in  the  mode  in  which  it 
promised  to  perform." 

See,  also,  substantially  to  the  same  effect,  Al- 
leolieny  City  v.  McClurkan,  14  Pa.,  81;  and  more 
or  less  in  point,  Matter  v.  Chicago,  88  111.,  266; 
Oneida  Bk.  v.  Ontario  Bk.,  21  N.Y.,  490;  At- 
genti  v.  San  Francisco,  16  Cel.,  256;  Bk.  v. 
North,  4  Johns.  Ch.,  870. 

Courts  have  gone  to  the  extent  of  holding 
that,  even  where  the  transaction  was  illegal,  in 
the  sense  of  being  in  contravention  of  some  ex- 

Kress  statutory  prohibition,  although  not  contra 
>nos  mores,  the  corporation  was  still  liable  to 
account  for  the  benefit  received. 

Safford  v.  Wyckoff,  4  Hill,  442;  Barnes  v.  Bk. , 
19  N.  Y.,  152,  cited  with  approbation  by  this 
court  in  Hitchcock  v.  Oalveston  (supra);  Oneida 
Bk.  v.  Ontario  Bk.  (supra)  also,  cited  in  Hitch- 
cock v.  Oalveston  (supra). 
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This  court,  in  the  case  of  Merchants  Bk.  v. 
State  Bk.,  10  Wall.,  004  (77  U.  S.,  XIX.,  1008), 
went  much  further  than  it  is  necessary  for  the 
court  to  go  in  the  present  case,  in  order  to  sus- 
tain the  plaintiffs  right  of  action  upon  the  prin- 
ciple of  quantum  mlebat. 

But  the  plaintiff  is  not  compelled  to  go  be- 
hind the  drafts,  and  sue  for  the  money  advanced. 
On  the  facts  proved,  he  may  sue  upon  the  drafts 
themselves ;  and  this  even  conceding,  at  this 
stage  of  the  argument,  that  in  indorsing  them 
ns  he  did,  the  president  of  the  defendant  acted 
without  authority. 

This  case  is  decided  by  the  cases  of  the  Mer- 
rhantt'Bk.  v.  State  Bk.,  10  Wall.,  644  (77  U.S., 
XIX,  1018),  and  of  People' $  Bk.  v.  Nat.  Bk., 
101  U.  8.,  181  (XXV.,  907). 

Mr.  Henry  M.  Teller,  for  defendant  in 
error: 

The  indorsement  is  a  restrictive  one,  and  de- 
fendant is  not  liable  to  the  indorsee  on  account 
of  the  failure  of  the  parties  to  such  bill  to  pay, 
and  in  support  of  this  proposition  cites  the  fol- 
lowing cases : 

Byles,  Bills,  6th  ed.,  250;  Lean/  v.  Blanehard, 
48  Me.,  274;  Dan.  Neg.  Inst.,  2ded..  551;  WO- 
*>m  v.  Holme*,  5  Mass.,  548  ;  Blaine  v.  Bourne, 
11  R.  I.,  122,  128;  Bk.  v.  I/ollielcr,  21  Minn., 
385,  etc.;  Herriek  v.  Carman,  10  Johns.,  224  ; 
Tm  v.  Bk.,  1  Bond,  387  ;  Sweeny  v.  Matter,  1 
Wall.,  166  (68  U.  S.,  XVII.,  681). 

The  words  "for  account  of  the  Miners'  Na- 
tional Bank  of  Georgetown,"  were  introduced 
to  restrict  the  liability  of  the  Bank  and  could 
have  no  other  meaning,  and  were  equivalent  to 
the  words  "pay  to  my  use." 

See,  Byles,  Bills,  6th  ed.  250. 

The  indorsement  on  the  bills  did  not,  as  be- 
tween the  indorsee  and  the  defendant,  create 
any  title  in  the  indorsee. 

See,  Byles,  Bills,  251 ;  Treuttel  v.  Barandon, 
8  Taunt.,  100  ;  Sweeny  v.  Batter  (tupra). 

The  evidence  does  not  show  any  loans  made 
to  defendant. 

If  the  plaintiff  put  to  tbc  credit  of  defendant 
the  amount  of  money  mentioned  in  the  bills, or 
less,  and  defendant  accepted  this  money,  it 
might  be  contended  that  such  a  course  would 
give  to  plaintiff  title  to  the  bills,  but  it  does  not 
create  a  loan. 

Mr.  Juttice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  action  by  White,  who  was  plaintiff 
1 659  ]  below  and  is  plaintiff  in  error,  for  the  sum  of 
$60,000,  against  the  Bank.  The  declaration 
contains  twelve  special  counts,  upon  as  many 
drafts,  drawn  by  the  Stewart  Silver  Reducing 
Company  on  Thomas  W.  Phelps,  payable  in 
the  City  of  New  York  to  the  order  of  Miners' 
National  Bank  of  Georgetown,  and  indorsed  by 
3.  L.  Brownell,  as  President  of  that  Bank,  to  S. 
V.  White,  and  duly  protested  for  non-payment. 

To  these  counts  is  added  another,  in  this  lan- 
guage: "And  for  that  also,  heretofore,  to  wit : 
«n  the  first  day  of  April,  A.  D.  1876,  at  the  said 
<  .'ounty  of  Clear  Creek,  the  said  defendant  was 
indebted  to  plaintiff  in  $60,000,  for  so  much 
money  by  the  plaintiff,  before  that  time,  paid 
to  the  use  of  said  defendant  at  its  request,  which 
*aid  sum  of  money  was  to  be  paid  to  the  plaint- 
iff on  request,"  with  an  allegation  of  request 
and  refusal. 
See  12  Otto. 


To  this  declaration  the  defendant  pleaded 
the  general  issue  and  several  special  pleas,  which 
it  is  unnecessary  to  notice. 

The  case  was  tried  before  a  jury ,  and  plaintiff 
recovered  $15,000  debt  and  $2,625  damages  for 
interest,  on  account  of  three  of  the  drafts,  and 
was  defeated  as  to  his  claim  on  account  of  the 
other  drafts,and  on  the  count  for  money  paid  at 
defendant's  request,  and  on  that  ground  brings 
this  writ.  The  errors  assigned  relate  to  the  rul- 
ings of  the  court  in  the  progress  of  the  trial  as 
they  are  preserved  in  a  bill  of  exceptions. 

It  thus  appears  that  one  J.  L.  Brownell,  a 
partner  in  the  firm  of  J.  L.  Brownell  &  Brother, 
doing  business  as  bankers  and  brokers  in  the 
City  of  New  York,  was  also  President  of  the 
defendant  Bank,  and  interested  in  the  Stew- 
art Silver  Reducing  Company  during  the  time 
of  the  transactions  involved  in  this  suit.  That, 
as  President  of  the  defendant  Bank,  he  sold  or 
transferred  to  plaintiff  the  several  drafts  on 
which  this  suit  is  founded,  and  received  of 
White  for  the  use  of  bis  Bank  the  amount  of 
said  drafts  less  the  discount.  The  drafts  were 
not  paid  at  maturity,  but  due  demand,  protest 
and  notice  were  made.  The  three  drafts  on 
which  plaintiff  recovered  need  not  be  further 
noticed.  The  others  were  rejected  by  the  court 
as  evidence  against  defendant,  on  account 
of  the  form  of  the  indorsement. 

As  they  were  in  this  respect,  alike,  the  form 
of  one  will  be  given  here  as  a  specimen  of  the 
whole: 

$5,000.]   Office  of  the  Stewart  Silver 

Reducing  Company,  f 
(l.  s.)   Georgetown,  Col.  ,  Oct.  25th,  1875.  1 

Four  months  after  date  pay  to  the  order  of 
the  Miners'  National  Bank,  Georgetown,  Colo- 
rado, payable  at  the  Third  National  Bank,  New 
York  City,  five  thousand  dollars. 

Stewart  Silver  Reducing  Company, 
By  J.  Oscar  Stewart,  Pretident. 
To  Thos.  W.  Phelps,  Esq., 
Georgetown,  Colorado. 
(Across  the  face,  in  red)«  Accepted. — Thos.  W. 

Phelps. 
(Indorsed:) 

No  Pay  S.  V.  White  or  order  for  account 

Miners'  National  Bank,  Georgetown,  Colorado. 
J.  L.  Brownell,  p't. 

8.  V.  White. 

Because  of  the  words  "  for  account  of  Min- 
ers' National  Bank  of  Georgetown,  Colorado," 
in  this  indorsement  by  Brownell,  as  president 
of  the  Bank,  the  Circuit  Court  ruled  that  no  ob- 
ligation arose  out  of  the  transaction  on  the  part 
of  the  Bank  to  pay  the  draft  or  return  the  mon- 
ey, although  due  demand  of  the  acceptor  and 
refusal  to  pay  was  proved,  with  notice  to  the 
Bank.  And  this  is  the  principal  question  which 
we  are  to  decide. 

The  plaintiff  relies  largely  on  two  proposi- 
tions to  establish  his  right  to  recover  against  de- 
fendant on  this  indorsement. 

The  first  of  these  is  that  these  words  are  mere- 
ly directory  and  capable  of  explanation,  and 
when  it  is  shown  by  parol  testimony,  as  in  this 
case,  that  the  plaintiff  bought  ana  paid  full 
value  for  the  draft,  with  the  understanding  that 
he  was  buying  it  as  commercial  paper,  with  the 
usual  incidents  of  such  a  transaction,  the  in- 
dorser  is  liable  in  the  usual  manner,  notwith- 
standing the  words  we  have  quoted. 
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The  other  proposition  is  that  such  is  the  cus- 
tom of  bankei  s  who  deal  in  such  paper  in  New 
York,  where  these  drafts  are  payable,  and  that 
the  custom  must  control  the  construction  of 
tbe  contract. 

We  are  not  satisfied  that  either  of  these  prop- 
[6611  ositions  is  sound. 

The  language  of  the  indorsement  is  without 
ambiguity,  and  needs  no  explanation,  either  by 
parol  proof  or  by  resort  to  usage.  The  plain 
meaning  of  it  is,  that  the  acceptor  of  the  draft 
is  to  pay  it  to  the  indorsee  for  the  use  of  the  in- 
dorser.  The  indorsee  is  to  receive  it  on  account 
of  the  indi/reer.  It  does  not  purport  to  trans- 
fer the  title  of  the  paper  or  the  ownership  of  the 
money  when  received.  Both  these  remain,  by 
the  reasonable  and  almost  necessary  meaning 
of  the  language,  in  the  indorser.  It  seems  to  us 
that  the  court  below  correctly  construed  the  ef- 
fect of  the  indorsement  to  be  to  make  Mr.  White 
the  agent  of  the  Bank  for  the  collection  of  the 
money. 

If  this  be  a  sound  view  cf  the  legal  effect  of 
the  written  indorsement,  neither  parol  proof  nor 
custom  can  be  received  to  contradict  it. 

But  we  are  aware  of  the  necessity  of  proceed- 
ing with  great  caution  in  a  case  01  first  impres- 
sion in  regard  to  questions  affecting  commercial 
transactions,  and  we  do  not,  therefore,  decide 
this  one,  because  we  do  not  think  it  absolutely 
necessary  to  the  case;  for,  assuming  this  to  be 
correct,  we  think  the  plaintiff  w«s  still  entitled 
to  recover  more  than  he  did. 

The  court  below  seems  to  have  paid  but  little 
attention  to  the  issue  on  the  count  for  money 
paid  to  the  use  of  defendant. 

It  appears  distinctly  by  the  evidence,  and  is 
uncontradicted,  that  the  money  paid  by  plaintiff 
on  account  of  these  drafts  was  placed  to  the  cred- 
it of  the  defendant  with  its  corresponding  bank- 
ers in  New  York,  and  paid  out  on  checks  of  the 
defendant  Bank  so  that  there  is  no  question  that 
the  defendant  received  the  money.  There  is  also 
no  question  but  that  plaintiff  thought  he  was 
buying  these  drafts  and  that  they  became  his 
property  by  their  delivery  to  him.  It  is  also  evi- 
dent that  Brownell,  the  president  of  the  Bank, 
thought  he  was  selling  him  the  drafts,  and  there 
is  evidence  that  neither  White  nor  Brownell 
noticed  the  restrictive  words  of  the  indorsement. 
But  if  the  court  below  was  correct  in  holding 
that  the  indorsement— the  evidence  in  writing 
of  what  the  parties  did — only  made  White  the 
agent  of  the  Bank,  and  left  the  Bank  the  owner 
of  the  drafts,  then  both  White  and  Brownell 
were  mistaken,  and  the  money  was  paid  and  re- 
66S1  ceived  under  a  mutual  mistake.  If  White  paid 
his  money  as  purchase  money  of  the  drafts,  he 
paid  it  without  any  consideration,  for  he  did 
not  purchase  the  drafts.  He  only  burdened 
himself  with  the  duty  of  collecting  the  money 
for  the  Bank,  and  the  Bank  received  and  used 
his  money  without  giving  him  any  considera- 
tion for  it.  So,  also,  if  White  did  not  become 
the  owner  of  the  drafts,  and  if,  when  he  should 
collect  the  money  on  them,  he  would  hold  it,  in 
the  language  of  the  indorsement,  '*  for  the  ac- 
count of  the  Bank,"  the  jury  might  have  been 
left  at  liberty  to  presume  that  the  money  which 
he  paid  was  a  loan  or  advance  on  the  security 
of  the  paper  delivered  to  him  at  the  time.  Either 
of  these  views  of  the  transaction  would  justify 
a  recovery  under  the  money  count,  in  which 


the  delivery  of  the  money  and  the  delivery  cf 
the  drafts,  with  the  qualified  indorsement, 
would  be  evidence  of  the  payment  and  receipt 
of  the  money  and  the  circumstances  which  at- 
tended it. 

This  indorsement  is  treated  by  counsel  here  as 
an  assignment  of  the  paper  without  recourse,  in 
which  the  title  to  the  paper  passed,  but  the  right 
to  recourse  to  the  assignor  was  cui  off.  But  this  is 
evidently  an  error,  if  the  court  below  was  cor- 
rect, neither  the  title  to  the  paper  nor  the  right 
to  the  money  under  it  passed.  The  only  efltot 
was  to  justify  the  acceptor  in  puying  to  the  in- 
dorsee for  the  account  of  the  Bank.  The  legal 
effect  of  the  transaction,  as  evidenced  by  the 
writing,  was  merely  to  enable  White  to  collect 
the  moqey  for  the  Bank.  Though  a  restricted 
indorsement,  it  was  no  assignment  at  all.  It  is 
not,  therefore,  a  contradiction  or  a  varying  of 
the  meaning  of  the  written  instrument  to  prove 
that,  in  the  delivery  of  this  paper  to  White,  he 
nud  the  Bank  were  under  a  mistake  as  to  t  he  cf- 
|  feet  of  it,  or  that  he  paid  this  money  to  the  Lank 
1  without  any  consideration,  or  that  he  advanced 
money  to  the  Bank  in  the  idea  that  he  was  to 
be  ie-imbursed  out  of  the  draft  when  collected. 

The  instructions  given  by  the  court,  and  the 
refusal  of  the  prayer  of  plaintiff,  fairly  raised 
this  question.  All  the  drafts,  except  the  three 
which  had  no  such  indorsement,  were  excluded 
from  the  jury.  The  jury  were  told  that  noth- 
ing else  was  before  them. 

The  18th  instruction  asked  by  plaintiff  and  re- 
fused by  the  court  distinctly  affirmed  that  if 
Brownell  obtained  from  plaintiff  sums  of  mon- 
ey on  account  of  the  drafts,  which  the  court  had 
refused  as  evidence,  which  money  was  placed  I664' 
to  the  credit  of  defendant  in  a  New  York  bank, 
and  afterwards  drawn  by  defendant,  the  defend- 
ant was  liable  for  such  money. 

The  judgment  of  Hie  Circuit  Court  it  reverted, 
and  the  case  remanded  icit/i  directions  to  tet  aside 
the  verdict  and  grant  a  neio  trial. 
True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Third  National  Bank  of  N.  T.  City  v.  Mi- 
ners' National  Bank,  etc.,  No.  148,  was  argued 
and  decided  at  the  same  time  with  preceding 
case  of  Wliite  v.  Bk.,  as  follows: 

Mr.  Justice  'Killer  delivered  the  opinion  of 
the  court: 

The  action  in  the  present  case  is  brought 
against  the  same  defendant  on  indorsements  of 
drafts  precisely  similar  to  the  indorsements  in 
the  case  just  decided  of  White  \.Bk. ,  [ante,  260]  „ 
though  by  a  different  plaintiff.  There  is  in  that 
case  the  same  money  count  joined  with  special 
counts  on  the  drafts,  and  the  same  evidence  that 
the  money  came  to  the  use  of  the  defendant. 

In  this  case,  however,  the  parties  waived  a 
jury,  and  the  court  found  no  facts,  but  rendered 
a  general  finding  for  the  defendant.  We  have 
had  some  difficulty,  therefore,  in  disturbing  the 
judgment,  as  there  is  no  charge  to  the  jury  and 
no  instructions  asked  and  refused. 

A  bill  of  exceptions,  however,  embodies  the 
evidence,  and  shows  that  the  court  refused  to 
receive  the  drafts  in  evidence,  although  tbe  ac- 
companying evidence  of  the  receipt  of  the  mon- 
ey by  defendant,  and  its  payment  by  plaintiff, 
was  the  same  as  in  the  other  case  To  this  rul- 
ing there  was  an  exception, 
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We  are  of  opinion  that  the  drafts,  the  pecul- 
iar indorsement,  and  the  payment  of  the  mon- 
ey by  the  plaintiff  Bank,  and  its  receipt  and  use 
by  the  defendant  Bank, were  each  and  all  parts 
of  a  transaction  admissible  as  evidence  of  mon- 
ey paid  by  plaintiff  to  the  use  of  defendant,  to 
be  repaid  on  request,  and  that  the  court  erred 
in  rejecting  any  part  of  it. 

„    ument  of  the  Circuit  Court  it,  there- 
fore, reverted  for  that  error,  and  the  cote  remand- 
ed with  direction*  to  grant  a  new  trial. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  & 

Cttad-TO  Mo.,  426;  48  Am.  Rep.,  288. 


[  58«  J      WILLIAM  M.  SPRINGER,  Plff.  in  Err., 

v. 

UNITED  STATES. 

(See  8.  C.,  12  Otto,  688-608.) 

Insufficient  objection — tale  for  taxet—due  proceet 
of  law— instruction*  to  jury — direct  taxes. 

1.  A  point  not  brought  to  the  attention  of  the 
court  below  cannot  be  Insisted  upon  here. 

2.  On  a  sale  for  taxes.  It  was  proper  for  the  col. 
lector  to  sell,  in  one  parcel,  a  homestead  containing 
two  city  lots  surrounded  by  a  common  enclosure. 

3.  A  warrant  for  the  collection  of  taxes,  author- 
izing the  sale  of  property  thereon,  is  due  process  of 
law. 

4.  If  instructions  to  a  jury  are  asked  in  a  mass, 
and  one  of  them  be  wrong,  oil  may  bo  rejected. 

6.  Direct  taxes,  within  the  meaning  of  the  Con- 
stitution, are  only  capitation  taxes,  as  expressed  in 
that  instrument,  and  taxes  on  real  estate. 

[No.  15.] 

Argued  Apr.  8,  9, 1880.     Decided  Jan.  24, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
8tates  for  the  Southern  District  of  Illinois. 
The  case  is  stated  by  the  court. 
Mr.  William  M.  Springer,  in  person  for 
plaintiff  in  error: 

The  tax  which  was  levied  upon  the  plaintiff's 
income,  gains  and  profits,  as  set  forth  in  the 
record,  and  by  the  pretended  virtue  of  the  Acts 
of  Congress  and  partscf  Acts  therein  mentioned, 
is  a  direct  tax. 

(a)  The  private  revenue  of  individuals  arises 
from  three  different  sources:  rent,  profit  and 
wages.  Every  tax  must  finally  be  paid  from 
one  or  other  of  those  three  different  sources  of 
revenue,  or  from  all  of  them  indifferently. 

8  Smith,  Wealth  of  Nations,  216;  John  Stuart 
Mill,  Political  Economy,  Vol.  2,  p.  418. 

(b)  The  tax  imposed  by  said  Acts  of  Congress 
is  levied  upon  all  the  sources  of  "  revenue,"  or 
•  •  income,  these  words  being  convertible  terms, 

1.  From  profits  in  any  trade,  business  or  vo- 
cation, from  which  income  is  actually  derived. 

2.  From  rent  of  land. 

8.  From  rent  of  buildings. 
4.  From  farming  operations. 

3.  From  profits  realized  from  sale  of  real  es- 
tate. 


«0  n°7;  vgrTf  gWfc  *»«°tetoSonoleyv.Rew, 
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6  to  16.  From  various  sources  of  interest,  divi- 
dends on  stocks,  etc.,  included. 

9.  From  interest  on  United  States  bonds  or 
treasury  notes. 
18,  14.  From  salaries  of  every  kind. 
(e)  The  tax  imposed  by  said  Acts  of  Congress 
upon  plaintiff's  profits  in  business  is  a  direct  tax. 

In  the  case  of  professional  men  it  is  a  tax  up- 
on the  wages  of  their  labor.  Such  taxesaro  direct. 

8  Smith,  Wealth  of  Nations,271;  John  Stuart 
Mill's  Political  Econ.,  Vol.  2,  p.  428. 

(d)  A  tax  upon  the  rent  of  land,  otherwise 
called  a  land  tax,  is  direct. 

Say,  Polit  Econ.,  p.  466;  8  Smith. Wealth  of 
Nations,212;  Mill.Polhical  Econ., Vol.  2,  p.  419. 

(<)  A  tax  upon  the  rent  of  buildings  is  neces- 
sarily of  the  same  class,  and  is  also  a  direct  tax. 

8  Smith,  Wealth  of  Nations,  244,  246;  Mill, 
Political  Econ., Vol.  2,  p.  418. 

if)  The  income  derived  from  farming  opera- 
tions is  from  the  produce  of  land,  and  a  tax  up- 
on such  income  is  direct,  for  the  same  reasons 
stated  above. 

(g)  A  tax  upon  the  profits  arising  from  real 
estate  sales,  from  mortgages,  from  dividends  on 
stock,  etc.,  comes  under  the  general  head  of  a 
tax  on  profits.  Such  tax  falls  wholly  on  the 
paver  and  is  direct. 

Mill,  Political  Econ., Vol.  2,  p.  420;  8  Smith, 
Wealth  of  Nations,  247. 

(/<)  A  tax  upon  the  interest  derived  from  the 
United  States  bonds  falls  wholly  upon  the  payer. 
A  j>art  of  the  tax  assessed  upon  the  plaintiff  is 
upon  the  interest  derived  from  such  bonds.  The 
tax  is  of  the  same  class  as  that  just  referred  to. 
It  is  a  direct  tax. 

8  Smith,  Wealth  of  Nations,  248;  Mill,  Politic- 
al Econ.,Vol.  2,  p.  427; 

(t)  A  tax  upon  salaries  is  a  direct  tax.  It  falls 
wholly  upon  the  payer.  To  call  it  an  indirect 
tax  would  do  violence  to  the  meaning  of  words 
and  would  simply  be  ridiculous.  It  is  unneces- 
sary to  cite  authorities. 

(j)  We  now  pass  from  taxes  on  the  separate 
kinds  of  income,  to  the  tax  imposed  by  the  Act 
of  Congress  in  question  upon  all  kinds. tt'j..-  the 
income  tax. 

"Taxes  are  either  direct  or  indirect.  A  direct 
tax  is  one  which  is  demanded  from  the  very 
person  who  it  is  intended  or  desired  should  pay 
it.   Indirect  taxes  are  those  which  are  de- 
manded from  one  person  in  the  expectation  and 
intention  that  he  shall  indemnify  himself  at  the 
expense  of  the  other — such  as  excise  or  cus- 
toms."  "  Direct  taxes  are  cither  upon  income 
or  expenditure." 
Mill,  Political  Econ., Vol.  2,  p.  418. 
"An  income  tax  is  direct,  while  duties  laid 
on  imported  goods  are  indirect." 
Terry.  Elements  of  Political  Econ.,  448. 
"Tuxes  are  usually  divided  into  direct  and 
indirect;  the  former  include  all  assessments 
made  upon  the  real  or  personal  estate  of  the  tax 
paver,  upon  his  income  or  upon  his  bead." 
New  American  Cyclopedia,  title  "  Taxes." 
"  Taxation  is  either  direct  or  indirect;  direct 
when  a  specific  portion  of  an  individual's  rev- 
enue, or  income,  is  absolutely  demanded;  or  in- 
direct when  the  demand  is  made  for  a  specific 
sum  on  each  act  of  consumption  of  any  object 
to  which  individual  revenue  may  be  applied." 

Chamber's  Information  for  the  People,  Vol. 
1,  p.  871;  Say,  Political  Econ.  465. 
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"Taxes  may  be  either  direct  or  indirect;  that 
its,  tney  may  be  either  imposed  on  the  income 
or  on  the  property  of  individuals,  or  on  the  arti- 
cles on  which  these  incomes  or  property  are  ex- 
pended." 

Brando's  Die.  of  8cience,  Literature  and  Arts, 
p.  1211. 

Direct  tuxes  are  those  laid  on  property  or  in- 
come; Brande,  1211,  etseq.,8  Smith, Wealth  of 
Nations,  248;  Say,  Political  Econ.,  465;  Mill, 
Political  Econ., Vol.  2,  pp.  418-484,  chapter  on 
"Direct  Taxes,"  wherein  the  income  tax  of 
Great  Britain,  from  which  our  income  tax  is 
copied,  is  fully  discussed. 

Of  an  indirect  tax  each  man  pays  no  more 
than  he  pleases.  Of  a  direct  tax  each  man  pays 
what  the  imposer  of  the  tax  pleases. 

Jeremy  Bentham's  Works,  Vol.  8,  p.  76. 

"A  direct  tax  is  a  certain  amount  assessed  up- 
on any  individual  in  proportion  to  the  property 
which  he  is  known  to  possess.  An  indirect  tax 
is  levied  upon  articles  of  production  at  some 
period  during  their  passage  from  one  possessor 
to  another." 

Way  land,  Political  Econ.,  891. 

Dr.  Wayland  proceeds  to  state  that  in  refer- 
ence to  indirect  taxes,  people  do  not  know 
either  how  much  they  pay  or  when  they  pay  or 
whether  they  pay  or  not.  But  in  reference  to 
direct  taxes,  men  know  when  they  pay  them 
and  how  much  they  pay. 

"  The  principle  of  direct  taxation  by  an  in- 
come tax  has  been  shown  to  be  consistent  with 
justice;  but  it  has  been  been  well  remarked , that , 
in  order  to  render  it  practically  just,  it  would 
require  angels  for  commissioners  and  other 
angels  for  its  collectors." 

Charles  Babbage's  Thoughts  on  the  Principles 
of  Taxation,  pamphlet,  p.  27;  lb.,  Inquiry  into 
the  principles  of  Political  Econ.,  London,  1770, 
p.  263. 

Sir  James  Stuart  in  his  work  on  Political 
Econ.  (London,  1770),  divides  taxes  into  three 
kinds,  viz. :  Those  upon  alienation,  callod  pro- 
portional; those  upon  possessions  called  cumu- 
lative or  arbitrary,  and  those  exacted  upon  serv- 
ice, called  personal,  pp.  263,  264.  Excises, 
customs,  etc.,  are  given  as  examples  of  pro- 
portional taxes.  Taxes  on  the  possessions,  in- 
come and  profits  of  individuals  are  given  as 
cumulative  taxes.  Other  contemporaneous  au- 
thors used  the  terms  direct  and  indirect,  instead 
of  proportional  and  cumulative. 

See,  Babbage,  Bentham,  Adam  Smith,  Say, 
etc.;  Knight's  Cyclopedia,  London,  1842,  title 
"taxation,"  puts  income  taxes  under  the  head 
of  direct  taxation. 

Also,  Encyclopedia  Britannica,  title  "Taxa- 
tion . "  The  article  in  this  work  is  from  the  pen 
of  J.  R.  McCulloch,  author  of  a  work  on  po- 
litical economy.  The  attention  of  the  court  is 
particularly  directed  to  the  article  in  the  ency- 
clopedia. Also  Encyclopedia  Americana,  title 
"  taxes." 

N.  Am.  Review,  March,  1880,  article  by  Da- 
vid A.Wells,  p.  242;  see,  also,  4  Elliott's  Debates 
on  the  Fed.  Const.,  p.  488,  article  by  Geo.  Tick- 
nor  Curtis  on  the  Revenue  Powers  of  the  United 
States,  in  Harper's  Magazine  for  August,  1866, 
p.  354-868;  see,  Session  Reports  of  Parliament 
of  Income  and  Property  Tax,  1852,  Vol.  IX.; 
Sir  Morton  Peto,  Taxation,  53;  Science  of  Po- 
litical Econ.,  by  Lewia  Henry  von  Jacob,  in 
26* 


9  N.  Am.  Review,  448;  Science  of  Government 
byC.  R.  Goodrich,  p.  251. 

Ricardo,  in  his  work  on  the  principles  of 
Political  Economy  and  Taxation,  speaks  of 
taxes  on  profits  and  the  wages  of  labor  as  di- 
rect taxes;  pp.  214,  221. 

See,  also,  Pamphletier.Vol.  1,  p.  557  (1816). 

Messrs.  Charles  Devena,  Atty-Qcit.,  and 
Edwin  B.  Smith,  As*t.Atty-Gcn.,  for  defend- 
ant in  error: 

Some  of  the  men  who  had  aided  in  framing 
the  Constitution  were  members  of  the  Congress 
of  1791,  which,  by  the  Act  of  March  3,  of  that 
year,  ch.  15,  sec.  15,  1  Stat,  at  L.,  203,  imposed 
the  tax  upon  whisky  which  caused  the  Whisky 
Rebellion.  Substantially,  nobody  denied  iis 
constitutionality,  although  it  was  a  tax  laid  di- 
rectly upon  the  product  of  the  citizen's  indus- 
try; produced,  it  may  be,  as  in  fact,  it  then  very 
generally  was  in  western  Pennsylvania,  twin 
grain  grown  upon  his  own  soil,  tilled  by  his 
own  hands. 

The  Act  of  June  5, 1794,  laid  a  tax  uponsmiif 
and  sugar  produced  within  the  United  States. 

1  Stat,  at  L.,384,  ch.  51. 

The  Act  of  July  0,  1797  ch.  2,  imposed  a 
duty  collectible  by  stamps  which  were  required 
to  be  placed  upon  notes,  etc. ,  in  all  the  com- 
monest business  transactions  of  life. 

1  Stat,  at  L.,  527. 

Among  other  things  a  stamp  was  to  be 
placed  upon  every  certificate  of  admission  as  on 
attorney;  and  by  section  7  every  person  admit- 
ted to  practice  in  any  court  of  the  United  States 
was  required  to  take  out  such  a  certificate. 

Jan.  18,  1815,  two  Acts,  chaps,  xxn.,  xxin., 
3  Stat,  at  L.,  180,  186,  were  approved,  the  first 
of  which  imposed  a  tax  upon  numerous  arti- 
cles of  domestic  make,  and  the  second  upon 
household  furniture  exceeding  $200  in  value. 

It  is  unnecessary  to  cite  numerous  similar 
laws,  enacted  at  other  times.  The  above  are 
mentioned,  as  indicating  the  extent  of  the  lim- 
itation which  the  framers  of  the  Constitution 
themselves  thought  its  language,  as  to  direct 
taxes,  imposed. 

In  the  first  case  involving  a  consideration  of 
those  clauses  of  the  Constitution  relating  to 
taxes,  the  Judges  of  this  court,  in  separate  opin- 
ions, held  a  tax  upon  carriages,  imposed  by  the 
Act  of  June  5,  1794, 1  Stat,  at  L.,  378  not  tol>e 
a  direct  tax;  and  were  all  inclined  to  think 
nothing  a  direct  tax  except  a  capitatiou  tax,  o: 
one  placed  upon  land. 

IIylton\.  U.  8.,  3  Dall.,  171. 

In  differing  phraseology,  all  the  Judges  also 
expressed  the  idea  thus  tersely  stated  by  Iredell. 
J. ,  and  equally  applicable  to  an  income  tax,  "Am 
all  direct  taxes  must  be  apportioned,  it  is  evi- 
dent that  the  Constitution  contemplated  none  as 
direct  but  such  as  could  be  apportioned.  If 
this  cannot  be  apportioned,  it  is,  therefor.  •, 
not  a  direct  tax  in  the  sense  of  the  Constitu- 
tion." 

If  a  business  or  occupation  may  be  taxed, 
License  Tax  Ccua,5  Wall. ,  462  (72  U.S. .XVIII . . 
497),  no  reason  is  apparent  why  the  income  oi 
gains  of  that  business  may  not  be  subjected  to 
taxation  in  the  same  manner. 

If  the  tax  upon  the  income  of  an  insurance 
company  or  a  bank  is  not  a  direct  tax,  Ins.  O: 
v.  Soule,  7  Wall.,  433  (74  U.  S.,  XIX.,  95); Bk. 
v.  FHno,  8  Wall.,  533,  et  teq.  (75  U.  S.,  XIX.. 
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4c?2),  that  upon  an  individual's  income  cannot 
Ik;  so.  Although  it  has,  in  each  case  where  the 
question  arose,  been  held  that  taxes  upon  land 
and  capitation  taxes  are  direct  taxes,  yet  an  as- 
sessment upon  "  The  devolution  of  an  estate  or 
the  right  to  become  beneficially  entitled  to  the 
same,  or  the  income  thereof  in  possession  or 
expectancv,"  is  not  a  direct  tax. 

Scholey  v.  i?«/>,23  Wall.,  331  (90  U.S.,  XXIII., 
99);  see  brief  prepared  by  Alex.  Hamilton,  in 
the  ease  of  Jlylton  v.  'U.  8.,  7  Hamilton's 
Works,  485. 

The  Roman  law  recognized  only  a  capitation 
tax  and  a  tax  upon  land  as  direct  taxes;  and 
communities  exempt  from  these  were  yet  sub- 
jected to  succession  taxes  and  other  such  levies, 
as  indirect. 

Poste's  Gaius,  145;  1  Gibbon's  Decline  &  Fall, 
ch.  VI.,  on  pages  90  etscq.,  Harper's  ed.,  A.  D., 
1860;  1  Kent,  Com.,  254;  1  Story,  Const.,  sees. 
954-957. 

in  accordance  with  this  uniform  and  undis- 
turbed current  of  authorities,  it  was  held  by 
Mr.  Justice  Strong  upon  the  circuit,  that  an  in- 
come tax  is  not  a  direct  tax. 

Clark  v.  SicLel,  14  1st.  Rev.  Rec..  6.  So  also, 
by  Nixon,  J.,  in  Sniedbery  v.  Bentley,  21  Int. 
Rev.  Rec.,  38. 

It  is  true  that  some  lexicographers  and  writers 
upon  political  economy  treat  an  income  tax  as 
a  direct  tax.  For  instance,  it  is  said  in  Little 
&  Brown's  edition,  A.  D.  1860,  of  the  Ency- 
clopedia Britannica,  Volume  21,  p.  37,articleon 
Taxation,  that  "  A  tax  may  be  direct  or  indi- 
rect. It  is  said  to  be  direct  when  it  is  taken  im- 
mediately from  income  or  capital,"  etc. 

In  the  last  edition  of  Appleton's  Cyclopedia, 
the  same  definition  is  given  iu  the  article  upon 
that  subject,  contributed  by  Judye  Cooley.  In 
his  work  on  Taxation,  p,  5,  he  gives  the  same 
general  statement  in  the  text,  citing  authors  on 
political  economy,  etc.,  but  observes,  in  a  note 
to  the  passage,  that  "  The  term  '  direct  taxes '  is 
employed  in  a  peculiar  sense  in  the  Federal 
Constitution,  in  the  provision  requiring  such 
taxes  to  be  apportioned  according  to  represen- 
tation, and  they  are,  perhaps,  limited  to  capi- 
tation and  land  taxes,  "citing  cases  already  herein 
cited. 

Upon  this  question  the  late  Chief  Justice 
Chase  obierved,  in  delivering  the  opinion  in 
Blc.  v.  Fin.no  (supra),  that  "  Much  diversity  of 
opinion  has  always  prevailed  upon  the  question, 
what  are  direct  taxes?  Attempts  to  answer  it 
by  reference  to  the  definitions  of  political  econo- 
mists have  been  frequently  made,  but  without 
satisfactory  results.  The  enumeration  of  the 
different  kinds  of  taxes  which  Congress  was  au- 
thorized to  impose  was  made  with  very  little 
reference  to  their  speculations." 

He  proceeds  to  say,  we  must  resort  to  his- 
torical evidence,  etc.,  and  that  it  thence  ap- 
pears that  personal  property,  contracts  and  oc- 
cupations were  not  included  in  direct  taxes, 
ana  that  t^e  term  is  confined  to  capitation  and 
land  taxet. 


Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  action  of  ejectment  brought  by  the 
defendant  in  error.  The  title  relied  upon  was 
derived  from  a  sale  to  satisfy  the  income  tax 
See  12  Otto. 


assessed  against  the  plaintut  in  error,  which  he 
had  failed  to  pay. 

In  June,  1866,  the  proper  officer  delivered  to 
him  a  notice  in  due  form  requiring  him  to  make 
out  a  list  of  his  income,  gains  and  profits  during 
the  year  1865.  He  thereupon  made  such  state- 
ment, dated  June  21,  1866,  and  delivered  it  to 
the  officer  with  a  protest  against  the  right  of  the 
officer  to  make  the  demand. 

The  statement  was  handed  over  to  the  col- 
lector of  the  district.  The  plaintiff  in  error  re- 
fused payment.  On  the  19th  of  November. 
1866,  the  collector  served  a  notice  upon  him, 
that  unless  he  paid  the  tax  within  ten  days  it 
would  lie  collected,  with  a  penalty  of  ten  per 
cent,  by  the  distraint  and  sale  of  his  property. 

The  plaintiff  in  error  still  refusing  to  pay,  tin- 
collector  caused  a  wan-ant  to  be  issued  and 
levied  upon  the  premises  in  question  and  the 
property  was  thereafter  advertised,  exposed  to 
sale,  and  bid  in  by  the  United  Suites.  A  deed 
was  made  to  the  purchaser  and  duly  recorded. 
Owing  to  a  defect  touching  that  instrument  n 
subsequent  deed  was  executed  to  the  same 
grantee.  The  latter  bears  date  April  17,  1874, 
and  is  the  one  here  in  question. 

This  action  was  instituted  by  the  United  State  - 
to  recover  possession  of  the  premises.  Upon 
the  trial  it  was  agreed  by  the  parties  that,  at  the 
time  the  premises  in  question  were  seized  and 
distrained,  the  plaintiff  in  error  had  no  good  * 
or  chattels  known  to  the  collector  or  his  deputv 
out  of  which  the  tax  and  penalty  could  have 
been  made. 

The  introduction  of  the  deed  in  evidence  was 
objected  to  upon  severalgrounds.  Theobjections 
were  overruled  and  exceptions  were  taken.  As 
all  the  objections  appear  in  the  assignments  of 
error,  it  is  deemed  unnecessary  here  to  repro- 
duce them. 

It  was  also  proved  that  the  premises  sued  for 
consisted  of  two  lots  or  tracts  of  land  in  the 
town  of  Springfield,  Illinois.  There  was  a  house 
upon  one  of  the  tracts  and  a  barn  on  the  other. 
They  were  enclosed  together  and  the  house  and 
both  tracts  were  occupied  by  the  plaintiff  in  er- 
ror and  his  family  as  a  homestead.  They  were 
assessed  separately  for  state  taxation. 

The  evidence  being  closed,  the  court  instruct- 
ed the  jury:  "  That  the  deed  in  question  is  a 
valid  instrument  and  transferred  the  title  of  the 
defendant  in  the  premises  to  the  United  States," 
and  "  that  the  laws  or  Acts  of  Congress  men- 
tioned in  said  deed  were  valid  enactments  at 
the  time  and  authorized  the  proceedings  taken 
in  the  premises." 

The  plaintiff  in  error  excepted  to  each  of  these 
instructions. 

He  also  submitted  a  series  of  instructions  on 
his  part,  all  of  which  were  refused,  and  he  ex- 
cepted as  to  each  one.  They  also  appear  in  his 
assignments  of  error  and  will  be  considered  iu 
that  connection. 

The  jury  found  a  verdict  in  favor  of  the 
United  States  and  judgment  was  entered  ac- 
cordingly. This  writ  of  error  was  thereupon 
sued  out,  and  the  plaintiff  in  error,  who  was 
the  defendant  below,  has  thus  brought  the  case 
into  this  court  for  review. 

There  are  ten  assignments  of  error.  The  first 
one  is  thus  expressed: 

"  The  tax  which  was  levied  on  the  plaintiff's 
income,  gains  and  profits,  as  set  fort*  in  the 
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record,  and  by  pretended  virtue  of  the  Acts  of 
Congress  and  parts  of  Acts  therein  mentioned, 
is  a  direct  tax. 

1 592]  This  presents  the  central  and  controlling 
question  in  the  record.  It  is  fundamental  with 
respect  to  the  rights  of  the  parties  and  the  re- 
sult of  the  case.  This  point  will  be  last  con- 
sidered. Many  of  the  other  assignments  are 
reproductions  of  the  same  things  in  different 
forms  of  language.  They  will  all  be  responded 
to  without  formally  restating  any  of  them. 
This  will  conduce  to  brevity  without  sacrificing 
clearness,  and  will  not  involve  the  necessary 
omission  of  anything  proper  to  be  said. 

The  plaintiff  in  error  advises  us  by  his  elab- 
orate brief  "that  on  the  trial  of  the  cause  below 
the  proceedings  were  merely  formal,"  and  that 
"no  arguments  or  briefs  were  submitted,  and 
only  such  proceedings  were  had  as  were  neces- 
sary to  prepare  the  case  for  the  Supreme  Court." 

This  accounts  for  the  numerous  defects  in 
the  record  as  a  whole.  It  was  doubtless  intend- 
ed that  only  the  question  presented  in  the  first 
of  the  assignments  of  error  should  be  consid- 
ered here.  In  that  respect  the  record  is  fall  and 
sufficient.  Other  alleged  errors,  however,  have 
593]  I>een  pressed  upon  our  attention,  and  we  must 
dispose  of  them. 

There  is  clearly  a  misrecital  in  the  deed,  of 
one  of  the  Acts  of  Congress  to  which  it  refers. 
By  the  Act  of  the  30th  of  March,  1864,was  clear- 
ly meant  the  Act  of  June  30, 18  Stat,  at  L.,  228, 
in  the  same  year.  There  is  no  Act  relating  to 
internal  revenue  of  the  former  date. 

But  the  plaintiff  in  error  cannot  avail  him- 
self of  this  fact,  for  several  reasons: 

The  point  was  not  brought  to  the  attention  of 
the  court  below,  and  cannot,  therefore,  be  in- 
sisted upon  here.  It  comes  within  the  rule,  Falsa 
demonstratio  non  nocet.  It  was  the  Act  of  J  une 
30,  1884,  as  amended  by  the  Act  of  March  8, 
1865,  that  was  in  force  when  the  tax  was  as- 
sessed. The  latter  Act  took  effect  April  1, 1865, 
and  declared  that  "The  duty  herein  provided  for 
shall  be  assessed,  collected  and  paid  upon  the 
gains,  profits  and  income  for  the  year  ending 
the  31st  day  of  December  next  preceding  the 
time  for  levying,  collecting  and  paying  said 
duty." 

The  tax  was  assesseu  for  the  year  1865  in  the 
spring  of  1866,  under  the  Act  of  1865,  accord- 
ing to  the  requirements  of  that  Act;  and  we 
find,  upon  examination,  that  the  assessment  was 
in  all  things  correct.  See,  13  Stat,  at  L.f  469, 
479.  The  criticism  of  the  plaintiff  in  error  in 
this  regard  is,  therefore,  without  foundation. 

The  proceedings  of  the  collector  were  not  in 
conflict  with  the  Amendment  to  the  Constitution 
which  declares  that  "No  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due 
process  of  law."  The  power  to  distrain  personal 
property  for  the  payment  of  taxes  is  almost  as 
old  as  the  common  law.  Coo  ley,  Tax.,  302. 
The  Constitution  gives  to  Congress  the  power 
"To  lay  and  collect  taxes,  duties,  imposts  and 
excises."  Except  as  to  exports,  no  limit  to  the 
exercise  of  the  power  is  prescribed.  In  McCul- 
ioclt  v.  Maryland,  4  Wheat.,  310,  Chief  Justice 
Marshall  said,  "  The  power  to  tax  involves  the 
nower  to  destroy."  Why  is  it  not  competent 
for  Congress  to  apply  to  realty  as  well  as  per- 
sonalty the  power  to  distrain  and  sell  when  nec- 
essary to  enforce  the  payment  of  a  tax?  It  is 
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only  the  further  legitimate  exercise  of  the  same 
power  for  the  same  purpose.  In  Murray  v.  15041 
Hoboken  L.  Co.,  18  How.,  274  [59  U.  S.,  XV.,  1 
8731,  this  court  held  that  an  Act  of  Congress 
authorizing  a  warrant  to  issue,  without  oath, 
against  a  public  debtor,  for  the  seizure  of  his 
property,  was  valid;  that  the  warrant  was  con. 
elusive  evidence  of  the  facts  recited  in  it,  and 
that  the  proceeding  was  "  due  process  of  law  " 
in  that  case.  See,  also,  De  Trevilie  v.  Smalls,  98 
U.  8.,  517  [XXV,  1741;  Slurry  v.  McKinley,  99 
U.  S.,  496  [XXV.,  3801;  Miller  v.  U.  8.,  11 
Wall.,  268  [78  U.  S.,  XX.,  1351;  Tyler  v.  De- 
freei,  11  Wall.,  881  [78  U.  S.,  XX..  161]. 

The  prompt  payment  of  taxes  is  always  im- 
portant to  the  public  welfare.  It  may  be  vital 
to  the  existence  of  a  government.  The  idea  that 
every  tax  payer  is  entitled  to  the  delays  of  liti- 
gation is  unreason.  If  the  laws  here  in  question 
involved  any  wrong  or  unnecessary  harshness, 
it  was  for  Congress  or  the  people  who  make 
congresses  to  see  that  the  evil  was  corrected. 
The  remedy  does  not  he  with  the  judicial  branch 
of  the  Government. 

The  Statute  of  Illinois  had  no  application  to 
the  point  whether  the  premises  should  be  sold 
by  the  collector  en  mane  or  in  two  or  more  par- 
cels. The  fact  that  the  house  was  on  one  lot 
and  the  barn  on  the  other,  that  the  whole  was 
surrounded  by  a  common  enclosure,  and  that 
the  entire  property  was  occupied  as  a  single 
homestead,  rendered  it  not  improper  for  the  col- 
lector to  make  the  sale  as  it  was  made.  No  sus- 
picion of  bad  faith  attaches  to  him.  He  was 
clothed  with  a  discretion,  and  it  is  to  be  pre- 
sumed that  he  exercised  it  both  fairly  and  well. 
Olcott  v.  Bynum,  17  Wall.,  44  [84  U.  S.,  XXI., 
5701. 

Certainly  the  contrary  does  not  appear.  If 
the  tax  was  not  a  direct  tax,  the  instructions 
given  by  the  court,  brief  as  they  were,  covered 
the  whole  case,  and  submitted  it  properly  to  the 
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e  plaintiff  in  error  was  entitled  to  nothing 
more.  The  fourth  instruction  which  he  asked 
was  as  follows:  "  That  a  party  claiming  title  to 
land  under  a  summary  or  extraordinary  pro- 
ceeding must  show  that  all  the  indispensable 
preliminaries  to  a  valid  sale,  which  the  law  and 
the  Constitution  have  prescribed,  have  been 
complied  with;  and  if  they  believe  from  the  evi- 
dence that  the  plaintiff  has  failed  to  show  that 
all  the  requirements  of  the  law  have  been  com- 
plied with  in  the  assessment  and  levy  of  said 
tax,  the  service  of  said  notice,  the  issuance  of 
said  warrant,  and  the  execution  thereof,  in  the 
advertisement  and  sale  of  said  property,  in  the 
making  and  execution  of  said  deed,  and  in  all 
the  other  requirements  of  the  law,  then  they  will 
find  for  the  defendant."  This  instruction  was 
liable  to  several  fatal  objections.  It  was  too 
general  and  indefinite.  It  left  it  for  the  jury  to 
decide  what  were  the  "  indispensable  prelimi- 
naries "  required  by  the  law  and  Constitution  in 
the  numerous  particulars  specified.  It  referred 
to  matters  to  which  the  attention  of  the  court 
below  does  not  appear  to  have  been  called,  and  [595] 
in  regard  to  which,  if  this  had  been  done,  the. 
requisite  proof  would  doubtless  have  been  sup- 
plied. It  falls  within  the  principle  of  the  rule 
so  often  applied  by  this  court,  that  where  in- 
structions are  asked  in  a  mass,  if  one  of  them 
be  wrong  the  whole  may  be  rejected.  The  rec- 
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ord  does  not  purport  to  give  all  the  testimony, 
and  its  defects  are  doubtless  largely  due  to  the 
mode  in  which  the  case  was  tried,  and  the  single 
object  already  stated  which  the  parties  then  had 
in  view.  The  instruction  was  properly  refused. 

To  grant  or  refuse  a  new  trial  was  a  matter 
within  the  discretion  of  the  court.  That  it  was 
refused  cannot  be  assigned  for  error  here. 

Several  other  minor  points  have  been  earnest- 
ly argued  by  the  learned  plaintiff  in  error,  but 
as  they  are  all  within  the  category  of  not  hav- 
ing been  taken  in  the  court  below,  we  need  not 
more  particularly  advert  to  them. 

This  brings  us  to  the  examination  of  the  main 
question  in  the  case. 

The  clauses  of  the  Constitution  bearing  on  the 
subject  are  as  follows: 

"  Representatives  and  direct  taxes  shall  be 
apportioned  among  the  several  States  which 
may  be  included  within  this  Union,  according 
to  their  respective  numbers,  which  shall  be  de- 
termined by  adding  to  the  whole  number  those 
bound  to  service  for  a  term  of  years  and,  ex- 
cluding Indians  not  taxed,  three-fifths  of  all 
other  persons."  *  *  *  "  No  capitation  or  other 
direct  tax  shall  be  laid  unless  in  proportion  to 
the  census  hereinbefore  directed  to  be  taken." 

Was  the  tax  here  in  question  a  direct  tax?  If 
it  was,  not  having  been  laid  according  to  the  re- 
quirements of  the  Constitution,  it  must  be  ad- 
mitted that  the  laws  imposing  it,  and  the  pro- 
ceedings taken  under  them  by  the  assessor  and 
collector  for  its  imposition  and  collection,  were 
all  void. 

Many  of  the  provisions  of  the  Articles  of  Con- 
federation of  1777  were  embodied  in  the  exist- 
ing organic  law.  They  provided  for  a  common 
treasury  and  the  mode  of  supplying  it  with 
funds.  The  latter  was  by  requisitions  upon  the 
several  States.  The  delays  and  difficulties  in 
procuring  the  compliance  of  the  States,  it  is 
known,  was  one  of  the  causes  that  led  to  the 
adoption  of  the  present  Constitution.  This 
clause  of  the  Articles  throws  no  light  on  the 

Suestion  we  are  called  upon  to  consider.  Nor 
oes  the  journal  of  the  proceedings  of  the  con- 
stitutional Convention  of  1787  contain  anything 
of  much  value  relating  to  the  subject 

It  appears  that  on  the  11th  of  July,  in  that 
year,  there  was  a  debate  of  some  warmth, involv- 
ing the  topic  of  slavery.  On  the  day  following 
Gouverneur  Morris,  of  New  York,  submitted  a 
proposition  "  that  taxation  shall  be  in  propor- 
tion to  representation."  It  is  further  recorded 
in  this  day's  proceedings,  that  Mr.  Morris  hav- 
ing so  varied  Ids  motion  by  inserting  the  word 
direct,  it  passed  nem.  con.,  as  follows:  "  Fro- 
Tided  always  that  direct  taxes  ought  to  be  pro- 
portioned to  representation."  2  Mad.  Papers, 
by  Gilpin,  pp.  1079-1061. 

On  the  24th  of  the  same  month,  Mr.  Morris 
said  that ' '  he  hoped  the  committee  would  strike 
out  the  whole  clause.  *  *  *  He  had  only  meant 
it  as  a  bridge  to  assist  us  over  a  gulf;  having 
passed  the  gulf,  the  bridge  may  be  removed. 
He  thought  the  principle  laid  down  with  so 
much  strictness  liable  to  strong  objections."  2 
Mad.  Papers,  by  Gilpin.  1197.  The  gulf  was 
the  share  of  representation  claimed  by  the  South- 
em  States  on  account  of  their  slave  population. 
But  the  bridge  remained.  The  builder  could 
not  remove  it,  much  as  he  desired  to  do  so.  All 
parties  seem  thereafter  to  have  avoided  the  sub- 
See  12  Otto.       U.  S.,  Book  26. 


ject.  With  one  or  two  immaterial  exceptions, 
not  necessary  to  be  noted,  it  does  not  appear 
that  it  was  again  adverted  to  in  any  way.  It 
was  silently  incorporated  into  the  draft  of  the 
Constitution  as  that  instrument  was  finally 
adopted. 

•It  does  not  appear  that  an  attempt  was  made 
by  anyone  to  define  the  exact  meaning  of  the 
language  employed. 

In  the  21st  number  of  the  Federalist,  Alex- 
ander Hamilton,  speaking  of  taxes  generally, 
said:  "  Those  of  the  direct  kind,  which  princi- 
pally relate  to  land  and  buildings,  may  admit 
of  a  rule  of  apportionment.  Either  the  value  of 
the  land,  or  the  number  of  the  people,  may 
serve  as  a  standard."  The  thirty-sixth  number 
of  that  work,  by  the  same  author,  is  devoted  to  r  597 1 
the  subject  of  internal  taxes.  It  is  there  said: 
"  They  may  be  subdivided  into  those  of  the  di- 
rect and  those  of  the  indirect  kind."  In  this 
connection  land  taxes  and  poll  taxes  are  discuss- 
ed. The  former  are  commended  and  the  lat- 
ter are  condemned:  Nothing  is  said  of  any  other 
direct  tax.  In  neither  case  is  there  a  definition 
given  or  attempted  of  the  phrase  "  direct  tax." 

The  very  elaborate  researches  of  the  plaintiff 
in  error  have  furnished  us  with  nothing  from 
the  debates  of  the  state  conventions,  by  whom 
the  Constitution  was  adopted,  which  gives  us 
any  aid.  Hence  we  may  safely  assume  that  no 
such  material  exists  in  that  direction,  though  it 
is  known  that  Virginia  proposed  to  Congress  an 
amendment  relating  to  the  subject,  and  that 
Massachusetts,  South  Carolina,  New  York,  and 
North  Carolina  expressed  strong  disapprobation 
of  the  power  given  to  impose  such  burdens.  1 
Tucker's  Blackstone,  pt.  1,  app.,  286. 

Perhaps  the  two  most  authoritative  persons 
in  the  Convention,  touching  the  Constitution, 
were  Hamilton  and  Madison.  The  latter,  in  a 
letter  of  May  11,  1794,  speaking  of  the  tax 
which  was  adjudicated  upon  in  Hylton  v.  U. 
8.,  8  Dall.,  171,  said,  "The  tax  on  carriages 
succeeded  in  spite  of  the  Constitution  by  a  ma- 
jority of  twenty,  the  advocates  of  the  principle 
being  reinforced  by  the  adversaries  of  luxury." 
2  Mad.  Writings,  pub.  by  Congress,  p.  14.  In 
another  letter,  of  the  7th  of  February,  1796,  re- 
ferring to  the  case  of  Hylton  v.  U.  8.,  then 
pending,  he  remarked:  "There  never  was  a 

Suestion  on  which  my  mind  was  better  flatb- 
ed, and  yet  I  have  very  little  expectation  that 
it  will  be  viewed  in  the  same  light  by  the  court 
that  it  is  by  me."  Id.,  77.  Whence  the  de- 
spondency thus  expressed,  is  unexplained. 

Hamilton  left  behind  him  a  series  of  legal 
briefs,  and  among  tbem  one  entitled  "  Carriage 
Tax."  See  vol.  vii.  p.  848,  of  his  works.  This 
paper  was  evidently  prepared  with  a  view  to 
the  Hylton  case,  in  which  he  ap  peared  as  one 
of  the  counsel  for  the  United  States.  In  it  he 
says :  "  What  is  the  distinction  between  direct 
and  indirect  taxes  ?  It  is  a  matter  of  regret  that 
terms  so  uncertain  and  vague  in  so  important  a 
point  are  to  tie  found  in  the  Constitution.  We 
shall  seek  in  vain  for  any  antecedent,  settled,  le- 
gal meaning  to  the  respective  terms.  There  is  r_OR1 
none.  We  shall  be  as  much  at  a  loss  to  find  any  l5WB  J 
disposition  of  either  which  can  satisfactorily 
determine  the  point."  There  being  many  car- 
riages in  some  of  the  States,  and  very  few  in 
others,  he  points  out  the  preposterous  conse- 
quences if  such  a  tax  be  laid  and  collected  on 
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the  principle  of  apportionment  instead  of  the 
rule  of  uniformity.  He  insists  that  if  the  tax 
there  in  question  was  a  direct  tax,  so  would  be 
a  tax  on  ships,  according  to  their  tonnage.  He 
suggests  that  the  boundary  line  between  direct 
and  indirect  taxes  be  settled  by  "  a  species  of 
arbitration/'  and  that  direct  taxes  be  held  to  be 
only  "  capitation  or  poll  taxes,  and  taxes  on 
lands  and  buildings,  and  general  assessments, 
whether  on  the  wliole  property  of  individuals  or 
on  their  wliole  real  or  personal  estate.  All  else 
must,  of  necessity,  be  considered  as  indirect 
taxes." 

The  tax  here  in  question  falls  within  neither 
of  these  categories.  It  is  not  a  tax  on  the 
"  whole  *  *  *  personal  estate"  of  the  individ- 
ual, but  only  on  his  income,  gains  and  profits 
during  a  year,  which  may  have  been  but  a 
small  part  of  his  personal  estate,  and  in  most 
cases  would  have  been  so.  This  classification 
lends  no  support  to  the  argument  of  the  plaint- 
iff in  error. 

The  Constitution  went  into  operation  on  the 
4th  of  March,  1780. 

It  is  important  to  look  into  the  legislation  of 
Congress  touching  the  subject  since  that  time. 
The  following  summary  will  suffice  for  our 
purpose.  We  shall  refer  to  the  several  Acts  of 
Congress,  to  be  examined  according  to  their  se- 
quence in  dates.  In  all  of  them  the  aggregate 
amount  required  to  be  collected  was  appor- 
tioned among  the  several  States. 

The  Act  of  July  14, 1798,  ch.  75, 1  Stat,  at  L., 
597.  This  Act  imposed  a  tax  upon  real  estate 
and  a  capitation  tax  upon  slaves. 

The  Act  of  August  2,  1813.  ch.  87,  3  Stat,  at 
L.,  53.  By  this  Act  the  tax  was  imposed  upon 
real  estate  and  slaves,  according  to  their  re- 
spective values  in  money. 

The  Act  of  January  9,  1815,  ch.  21,  8  Stat,  at 
L.,  164.  This  Act  imposed  the  tax  upon  the 
same  descriptions  of  property,  and  in  like,  man- 
ner as  the  preceding  Act. 

The  Act  of  February  27, 1815,  ch.  60,  8  Stat, 
at  L. ,  216,  applied  to  the  District  of  Columbia 
the  provisions  of  the  Act  of  January  19,  1815. 

The  Act  of  March  5th,  1816,  ch.  24,  3  Stat,  at 
L.,  255,  repealed  the  two  preceding  Acts,  and 
re-enacted  their  provisions  to  enforce  the  col- 
lection of  the  smaller  amount  of  tax  thereby 
prescribed. 

The  Act  of  August  5, 1861,  ch.  45, 12  Stat,  at 
L.,  294,  required  the  tax  to  be  levied  wholly  on 
real  estate. 

The  Act  of  June  7, 1862,  ch.  98, 12  Stat,  at  L. . 
422,  and  the  Act  of  February  6, 1863,  ch.  21, 12 
Stat,  at  L.,  640,  both  relate  only  to  the  collec- 
tion, in  insurrectionary  districts,  of  the  direct 
tax  imposed  by  the  Act  of  August  5,  1861,  and 
need  not,  therefore,  be  more  particularly  no- 
ticed. 

It  will  thus  be  seen  that  whenever  the  Gov- 
ernment has  imposed  a  tax  which  it  recognized 
as  a  direct  tax,  it  has  never  been  applied  to  any 
objects  but  real  estate  and  slaves.  The  latter 
application  may  be  accounted  for  upon  two 
grounds:  (1)  In  some  of  the  States,  slaves  were 
regarded  as  real  estate.  1  Hurd,  Slavery,  239; 
Bk.  v.  Fenno,  8  Wall.,  533  [75  U.  S.,  XIX., 
4821 ;  and  (2),  such  an  extension  of  the  tax  less- 
ened the  burden  upon  the  real  estate  where 
slavery  existed,  while  the  result  to  the  national 
Treasury  was  the  same,  whether  the  slaves  were 
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omitted  or  included.  The  wishes  of  the  South 
were,  therefore,  allowed  to  prevail.  We  are  not 
aware  that  the  question  of  the  validity  of  such  a 
tax  was  ever  presented  for  adjudication.  Slav- 
ery having  passed  away,  it  cannot  hereafter 
arise.  It  does  not  appear  that  any  tax  like  the 
one  here  in  question  was  ever  regarded  or 
treated  by  Congress  as  a  direct  tax.  This  uni- 
form practical  constiuction  of  the  Constitution 
touching  so  important  a  point,  through  so  Ion-; 
a  period,  by  the  Legislative  and  Executive  De- 
partments of  the  Government,  though  not  con- 
clusive, is  a  consideration  of  great  weight. 

There  are  four  adjudications  by  this  court  to 
be  considered.  They  have  an  important,  if  not 
a  conclusive,  application  to  the  case  in  hand. 
In  Hylton  v.  U.  8.,  supra,  a  tax  had  been  laid 
upon  pleasure  carriages.  The  plaintiff  in  emir 
insisted  that  the  tax  was  void,  because  it  was  a 
direct  tax,  and  had  not  been  apportioned  anion  s 
the  States  as  required  by  the  Constitution, 
where  such  taxes  are  imposed.  The  case  was 
argued  on  l»oth  sides  by  counsel  of  eminence 
and  ability.  It  was  heard  and  determined  by 
four  Judges— Wilson,  Paterson,  Chase  and 
Iredell.  The  three  first  named  had  been  dis- 
tinguished members  of  the  Constitutional  Con- 
vention. Wilson  was  on  the  committee  that  re- 
ported the  completed  draft  of  the  instrument, 
and  warmly  advocated  its  adoption  in  the  statu 
convention  of  Pennsylvania.  The  fourth  was 
a  member  of  the  Convention  of  North  Carolina 
that  adopted  the  Constitution.  The  case  was 
decided  in  1795.  The  Judges  were  unanimous. 
The  tax  was  held  not  to  be  a  direct  tax.  Each 
Judge  delivered  a  separate  opinion.  Their 
judgment  was  put  on  the  ground  indicated  by 
Justice  Chase,  in  the  following  extract  from  In* 
opinion  : 

"  It  appears  to  me  that  a  tax  on  carriages  can- 
not be  laid  by  the  rule  of  apportionment  with- 
j  out  very  great  inequality  and  injustice.  For 
\  example,  suppose  two  States  equal  in  census  to 
i  pay  $80,000  each  by  a  tax  on  carriages  of  $8 
on  every  carriage;  and  in  one  State  there  are 
one  hundred  carriages,  and  in  the  other  one 
thousand.    The  owners  of  carriages  in  one 
State  would  pay  ten  times  the  tax  of  owners  in 
the  other.   A,  in  one  State,  would  pay  for  bis 
carriage  $8;  but  B,  in  the  other  State,  would 
pay  for  his  carriage  $80." 

It  was  well  held  that  where  such  evils  would 
attend  the  apportionment  of  a  tax,  the  Consti- 
tution could  not  have  intended  that  an  appor- 
tionment should  be  made.  This  view  applies 
with  even  greater  force  to  the  tax  in  question 
in  this  case.  Where  the  population  is  large  and 
the  incomes  are  few  and  small,  it  would  be  in- 
tolerably oppressive. 

The  difference  in  the  ability  of  communities, 
without  reference  to  numbers,  to  pay  any  taxes 
is  forcibly  remarked  upon  by  McCulloh  in  bis 
article  on  taxation  in  the  Encyclopedia  Britar 
nica,  vol.  xxi.,  old  ed.,  p.  75. 

Justice  Chase  said  further,  "  That  he  would 

S've  no  judicial  opinion  upon  the  subject,  but 
at  he  was  inclined  to  think  that  the  direct 
taxes  contemplated  by  the  Constitution  were 
only  two:  a  capitation  tax  and  a  tax  on  land. ' 

Iredell,  Justice,  said:  "  Perhaps  a  direct  tax 
in  the  sense  of  the  Constitution,  can  mean  noth 
ing  but  a  tax  on  something  inseparably  annexe  I 
to  the  soil.   *  *  *   A  land  or  poll  tax  m  i  .- 
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be  considered  of  this  description.   The  latter 
is  to  be  so  considered,  particularly  under  the 
[6011  present  Constitution,  on  account  of  the  slaves 
1  In  the  Southern  States,  wbo  give  a  ratio  in  the 
representation  in  the  proportion  of  three  to  five." 

Patereon,  Justice,  said,  he  never  entertained 
a  doubt  "  that  the  principal,  he  would  not  say 
the  only,  object*  contemplated  by  the  Constitu- 
tion as  falling  within  the  rule  of  apportion- 
ment, were  a  capitation  tax  and  a  tax  on  land." 
From  these  views  the  other  Judge  expressed 
no  dissent 

"  Ellsworth,  the  Chief  Justice  sworn  into  of- 
fice that  morning,  not  having  heard  the  whole 
argument,  declined  taking  part  in  the  decision." 
Bk.  v.  Fenno,  8  Wall.,  646  [75  U.  8.,  XIX., 
488].  Cushing,  from  ill  health,  did  not  sit  in 
the  case.  It  has  been  remarked  that  if  they 
had  been  dissatisfied  with  the  result,  the  ques- 
tion involved  being  so  important,  doubtless  a 
reargument  would  have  been  had. 

In  In*.  Co.  v.  Soule,  7  Wall.,  488  [74  U. 
8.,  XIX.,  95,],  the  taxes  in  question  were 
upon  the  receipts  of  such  companies  from  pre- 
miums and  assessments,  and  upon  all  sums 
made  or  added,  during  the  year,  to  their  sur- 
plus or  contingent  funds.  This  court  held 
unanimously  that  the  taxes  were  not  direct  taxes, 
and  that  they  were  valid. 

In  Bk.  v.  Fenno  [supra],  the  tax  which 
came  under  consideration  was  one  of  ten  per 
cent  upon  the  notes  of  state  banks  paid  out  by 
other  banks,  state  or  national.  The  same  con- 
clusions were  reached  by  the  court  as  in  the 
case  of  the  Int.  Co.  v.  Soule,  Chief  Justice 
Chase  delivered  the  opinion  of  the  court.  In 
the  course  of  his  elaborate  examination  of  the 
subject  he  said:  "  It  may  be  rightly  affirmed 
that,  in  the  practical  construction  of  the  Con- 
stitution by  Congress,  direct  taxes  have  been 
limited  to  taxes  on  land  and  appurtenances  and 
taxes  on  polls,  or  capitation  taxes." 

In  Bchdey  v.  Hew,  28  Wall.,  881  [90  U.  8., 
XXIII.,  99],  the  tax  involved  was  a  succession 
tax,  imposed  by  the  Acts  of  Congress  of  June, 
30,  1864,  18  Stat,  at  L..  228,  and  July  18, 
1866,  14  Stat,  at  L.,  98.  It  was  held  that  the 
tax  was  not  a  direct  tax,  and  that  it  was  consti- 
tutional and  valid.  In  delivering  the  opinion 
of  the  court,  Mr.  Justice  Clifford,  after  remark- 
ing that  the  tax  there  in  question  was  not  a  di- 
rect tax,  said:  "  Instead  of  that,  it  is  plainly  an 
[60S  J  excise  tax  or  duty,  authorized  by  section  1,  ar- 
ticle 8,  of  the  Constitution,  which  vests  the 
power  in  Congress  to  lay  and  collect  taxes,  du- 
ties, imposts  and  excises  to  pay  the  debts  and 
provide  for  the  common  defense  and  public 
welfare." 

He  said  further:  "  Taxes  on  houses,  lands 
and  other  permanent  real  estate  have  always 
been  deemed  to  be  direct  taxes  and  capitation 
taxes,  by  the  express  words  of  the  Constitution, 
are  within  the  same  category;  but  it  has  never 
been  decided  that  any  other  legal  exactions  for 
the  support  of  the  Federal  Government  fall 
within  the  condition  that  unless  laid  in  propor- 
tion to  numbers  the  assessment  is  invalid." 

All  these  cases  are  undistinguishable  in  prin- 
ciple from  the  case  now  before  us,  and  they  are 
decisive  against  the  plaintiff  in  error. 

The  question,  what  is  a  direct  tax,  is  one  ex- 
clusively in  American  jurisprudence.  The  text 
See  12  Otto. 


writers  of  the  country  are  in  entire  accord  upon 
the  subject. 

Judge  Story  says  all  taxes  are  usually  divided 
into  two  classes — those  which  are  direct  and 
those  which  are  indirect— and  that  "  under  the 
former  denomination  are  included  taxes  on  land 
or  real  property;  and,  under  the  latter,  taxes  on 
consumption."   1  Const,  sec.  960. 

Chancellor  Kent,  speaking  of  the  case  of 
Bylton  v.  U.  8.,  says:  "  The  better  opinion 
seemed  to  be  that  the  direct  taxes  contem- 
plated by  the  Constitution  were  only  two; 
viz. :  a  capitation  or  poll  tax  and  a  tax  on  land."  1 
Com..  257.  See,  also,  Cooley,  Tax.,  p.5,  n.  2; 
Pomeroy,  Const.  L„  157;  Sharswood's  Bl., 
808,  n.;  Rawle,Const,80;and  Sergeant, Const., 
805. 

We  are  not  aware  that  any  writer,  since  Hyl 
ton  v.  U.  8.,  was  decided,  has  expressed  a  view 
of  the  subject  different  from  that  of  these  au- 
thors. 

Our  conclusions  are,  that  direct  taxes,  within 
the  meaning  of  the  Constitution,  are  only  capi- 
tation taxes,  as  expressed  in  that  instrument, 
and  taxes  on  real  estate;  and  that  the  tax  of 
which  the  plaintiff  in  error  complains  is  within 
the  category  of  an  excise  or  duty.  Pomeroy, 
Const.  L.,  177;  Ins.  Co.  v.  Soule,  and  Bchotey 
v.  Sew  supra. 

Against  the  considerations,  in  one  scale,  in 
favor  of  these  propositions,  what  has  been  [«03] 
placed  in  the  other,  as  a  counterpoise?  Our  an- 
swer is:  certainly  nothing  of  such  weight  in 
ouriudgment  as  to  require  any  special  reply. 

The  numerous  citations  from  the  writings  of 
foreign  political  economists,  made  by  the  plaint- 
iff in  error,  are  sufficiently  answered  by  Ham- 
ilton in  his  brief,  before  referred  to. 

The  judgment  of  the  Circuit  Court  must  be 
affirmed,  and  it  is  to  ordered. 
True  copy.  Test: 

James  H.McKenney,  dark,  Sup.  Court,  U.  8. 

Clted-llOU.8.,10r. 


GOTTLIEB  CRAMER,  Pif.  in  Brr., 
v. 

CHESTER  A.  ARTHUR,  Collector  of  the 
Port  of  Nbw  York. 

(See  8.  c,  IS  otto,  eu-sn.) 

Value  of  foreign  coins— in  estimating  duties, 
—evidence  as  to. 

1.  In  estimating  the  invoices  of  goods  Imported 
from  foreign  countries,  the  annual  proclamation  of 
the  determinations  made  by  the  director  of  the  mint 
of  the  value  of  foreign  coins,  as  required  by  the  Act 
of  March  a,  1878,  has  when  the  place  of  a  permanent 
statutory  valuation  of  foreign  coins. 

2.  That  value  Is  to  be  taken  mall  eases  in  estimat- 
ing customs  duties,  unless  collectors  have  bees 
otherwise  Instructed,  or  unless  a  depreciation  of  the 
value  of  the  foreign  currency,  expressed  to  an  in- 
voice, from  the  standard  of  that  currency,  shall  be 
shown  by  consular  certificate  thereunto  attached. 

8.  A  party  cannot  go  behind  this  valuation,  and 
snow  that,  at  the  time  of  the  purchase  of  goods  Im- 
ported, the  value  of  a  foreign  coin,  as  quoted  to  the 
papers  and  as  exhibited  by  the  actual  rate  of  ex- 
change, was  tees  than  the  value  as  thus  ascertained. 
[No.  188.1 
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The  case  is  folly  stated  by  the  court 
Mauri.  Lewis  Bandars,  John  8.  Wood- 
ward and  Geo.  N.  Sanders,  for  plaintiff  in  error. 

Meeert.  Chjtrles  Devon*,  AUy-Gen.,  Ed- 
win B.  Smith,  Am*.  AUy-Oen.,  and  Mown 
W.  Tiler,  for  defendant  in  error. 

[613]  Mr  Justice  Bradley  delivered  the  opinion 
of  tiie  court: 
This  is  a  suit  against  the  Collector  of  Customs 
for  the  Port  of  J  ^ew  York  to  recover  back  du- 
ties alleged  to  have  been  overcharged.  In  Au- 
gust and,  September,  1874,  the  plaintiff  imported 
goods  from  Vienna,  in  Austria,  chargeable  with 
an  ad  valorem  duty.  The  invoices  upon  which 
they  were  entered  at  the  custom-house  were 
made  out  in  Austrian  paper  florins,  in  which 
currency  they  were  purchased,  and  amounted 
to  the  sum  of  10,163jVtr  florins.  This  was  as- 
sessed and  liquidated  by  the  Collector  at  the 
sum  of  $4,818,  gold  coin  of  the  United  States, 
by  converting  the  same  into  Austrian  silver 
florins  at  46yX  cents  for  each  paper  florin,  and 
47-,^  cents,  gold  coin  of  the  United  States,  for 
each  Austrian  silver  florin,  making  the  duty 
equal  to  $1,980.67.  The  plaintiff  paid  the  duty 
under  a  written  protest,  addressed  to  the  Col- 
lector, in  which  he  assigned  the  following 

Sound  of  objection,  namely:  "  In  computing 
e  amount  in  United  States  money  of  foreign 
dutiable  value  of  the  merchandise  covered  by 
the  said  entries,  you  have  estimated  the  value 
of  the  paper  florin,  being  the  currency  in  which 
invoices,  upon  which  entries  were  made,  were 
made  out,  to  be  greater  than  40  cents.  I  claim 
that,  under  existing  laws  and  upon  the  fact  that 
in  computations  at  the  custom-house  the  value 
of  the  paper  florin  therein  specified  should  be 
estimated  as  of  the  value  of  40  cents,  and  shall 
hold  you  responsible  for  the  excess  of  duty  thus 
illegally  claimed  and  exacted."  The  plaintiff 
having  appealed  to  the  Secretary  of  the  Treas- 
ury, without  effect,  brought  the  present  action 
to  recover  the  alleged  excess  of  duty  exacted. 

On  the  trial,  the  foregoing  facts  being  proved, 
the  plaintiff  took  the  stand,  and  testified  that 
he  was  in  Vienna  in  1878  and  part  of  1874,  and 
that  in  those  years  and  for  some  time  prior 
thereto  the  silver  florin  was  not  in  circulation 
in  Austria,  having  ceased  to  be  a  standard  or 
measure  of  value  early  in  1878,  owing  to  the 
fact  that  silver  had  been  demonetized  by  the 
German  Empire,  where  it  had  previously  been 
current;  its  place,  as  a  standard,  being  taken  by 
the  8-florin  Austria-Hungarian  gold  piece;  that 
by  the  official  paper  or  gazette  of  the  stock  ex- 
change of  Vienna  the  stiver  florin  was  worth 
45^&  cents  in  American  gold  coin  in  Septem- 
ber, 1874,  and  the  paper  florin,  48tffo  cents;  that 
f  614]  the  actual  value  of  the  invoice  in  question  was 
$4,442.56;  that  the  amount  of  duty  should  have 
been  assessed  at  $1,780.67;  and  that  the  excess 
paid  and  claimed  is  $160. 

The  plaintiff  further  exhibited  in  evidence  a 
letter  of  the  Secretary  of  the  Treasury  to  the 
Collector  of  Customs  at  New  York,  dated  Oc- 
tober 28d,  1874  (a  few  weeks  after  the  importa- 
tion of  the  goods  in  question),  in  which  he 
stated,  amongst  other  things,  that  the  depart- 
ment had  authentic  information  that  the  silver 
florin  had  generally  been  thrown  out  of  use, 
both  as  a  standard  and  as  currency,  its  place  as 
a  standard  Nung  taken  by  the  8-florin  gold 


piece,  which  had  its  exact  equivalent  in  the  20- 
franc  gold  piece  of  France;  that  under  these  cir- 
cumstances it  became  necessary  to  review  the 
former  action  of  the  department  in  determining' 
the  value  of  the  florin  of  Austria  for  assessment 
of  duty  on  imports,  and  to  apply  to  the  8-florin 
gold  piece  and  the  paper  florin  the  rules  applied 
to  all  currencies  the  values  of  which  are  not  de- 
clared in  terms  by  some  specific  statute;  the 
Collector  was, therefore,  directed  to  accept  the 
certificate  of  a  consul  of  the  United  States  at 
any  point  in  Austria  Hungary  as  to  the  value  of 
the  paper  florin  relatively  to  the  8-florin  gold 
piece  and  its  equivalent  in  American  gold  dol- 
lars, as  the  true  value  for  duty  of  any  invoice 
of  merchandise  properly  expressed  in  that  cur- 
rency. 

The  defendantgave  in  evidence  the  consular 
certificate  of  the  United  States  consul  at  Vienna, 
attached  to  the  invoice,  in  which  it  was  stated 
that  the  true  value  of  the  currency  of  the  Aus- 
tria-Hungarian monarchy,  in  which  the  invoice 
was  made  out,  was  451y(r  cents  estimated  in  U. 
S.  gold,  silver  florin  being  47TW  cents.  He  also 

give  in  evidence  an  extract  from  the  proclama- 
on  of  the  Secretary  of  the  Treasury,  made  on 
the  first  of  January,  1874,  announcing  the  de- 
terminations of  the  value  of  foreign  moneys 
made  by  the  director  of  the  mint  under  the  Act 
of  March  8,  1878,  17  Stat,  at  L.,  602,  which 
extract  was  as  follows,  to  wit: 

"  The  following  list  of  standard  values  of 
foreign  currencies  in  the  money  of  account  of 
the  United  States  shall  be  used  in  the  computa- 
tion of  customs  duties,  until  otherwise  provided  [615] 
by  law  or  regulation: 

"Foreign  money  b  of  account  and  their  values 
in  United  States  money  of  account.  Austria, 
monetary  unit,  florin;  standard,  silver;  value  hi 
U.  S.  money  of  account,  47.60  (cents)." 

Upon  this  evidence  the  court  directed  a  ver- 
dict for  the  defendant,  and  the  plaintiff  ex- 
cepted. 

Since  the  transactions  above  mentioned  took 
place,  we  have  decided  the  case  of  Collector  v. 
Richard;  28  Wall.,  246  [90  U.  S.  XXIII.,  951, 
which  arose  about  the  same  time,  and  in  which 
some  of  the  questions  involved  in  the  present 
case  were  determined.  We  there  held  that 
the  Act  of  March  8,  1878,  which  declared  that 
the  value  of  foreign  coin,  as  expressed  in  the 
money  of  account  of  the  United  States,  should 
be  that  of  the  pure  metal  of  such  coin  of  stand- 
ard value;  ana  that  the  values  of  the  standard 
coins  in  circulation,  of  the  various  Nations  of 
the  world,  should  be  estimated  annually  by  the 
director  of  the  mint,  and  be  proclaimed  on  the 
first  day  of  January  by  the  Secretary  of  the 
Treasury,  superseded  previous  Acts  passed  for 
fixing  the  value  of  foreign  money,  both  in  esti- 
mating the  invoices  of  goods  imported  from 
foreign  countries,  and  for  other  purposes.  Prior 
to  1878,  various  Acts  had  been  passed  fixing  the 
value  of  foreign  money  in  invoices,  commenc- 
ing with  the  Collection  Act  of  1789,  by  the  18th 
section  of  which  the  rates  for  estimating  certain 
foreign  coins  and  currencies  were  prescribed. 
1  Stat,  at  L.,  41.  By  this  Act,  amongst  other 
things,  the  pound  sterling  was  valued  at  $4.44. 
Various  changes  and  additions  were  made  in 
subsequent  laws.  1  8 tat.  at  L.,  167,  678;  2 
Stat,  at  L  ,  121;  5  Stat,  at  L.,  496,  625;  9  Stat, 
at  L.,  14;  12  Stat,  at  L.,  207.   In  1842,  the 
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value  of  the  pound  sterling,  in  computations 
for  payments  to  the  Treasury  and  in  appraising 
merchandise,  was  fixed  at  $4.84.  The  last  gen- 
eral law  relating  to  the  values  of  other  foreign 
moneys  was  that  of  May  22,  1846.  9  Stat  at 
L.,  14.  By  this  Act,  amongst  other  things,  the 
value  of  the  florin  of  the  Southern  States  of 
Germany  was  fixed  at  40  cents;  the  florin  of 
the  Austrian  Empire  and  of  the  City  of  Augs- 
burg, at  48J  cents;  and  the  franc  of  France, 
Belgium,  etc.,  at  18  cents  6  mills.  This  was 
apparently  the  Act  upon  which  the  plaintiff  in 
his  protest  based  his  claim  that  the  florin  in  his 
invoice  should  be  estimated  at  40  cents.  It  was 
this  Act  under  which  the  importer  in  the  case 
of  Collector  v.  RicJmnh  claimed  that  the  franc 
[616]  should  be  estimated  at  18  cents  6  mills.  In  that 
case  we  held  that  the  Act  of  1846  was  repealed 
by  the  Act  of  1878,  which  expressly  repealed 
all  Acts  and  parts  of  Acts  inconsistent  there- 
vh:/h;  t>.nd  that,  instead  of  a  fixed  and  perma- 
nent valuation  of  foreign  coins,  which  must  often 
involve  a  departure  from  the  true  values.  Con- 
gress had  adopted  the  luster  plan  of  having 
them  subjected  to  annual  revision  by  the  direct- 
or of  the  mint,  and  announced  to  the  public  by 
proclamation  of  the  Secretary  of  the  Treasury. 
And  as  the  franc  had  been  thus  proclaimed  to 
V  worth  19  cents  and  8  mills,  we  decided  that 
the  collector  rightly  adopted  that  valuation. 

In  the  present  case,  the  Act  of  1846,  if  it  were 
in  force,  would  not  help  the  plaintiff,  inasmuch 
as  it  fixes  the  value  of  the  Austrian  florin  at  484 
cents,  which  is  a  higher  rate  than  that  an- 
nounced in  the  Secretary's  proclamation  of  1874. 
He  seems,  however,  to  have  based  his  claim 
on  the  valuation,  in  the  law  of  1846,  of  the 
florin  of  the  Southern  States  of  Germany,  which 
was  at  40  cents  But,  since  we  have  decided 
that  that  Act  was  repealed  by  the  Act  of  1878, 
it  is  unnecessary  to  examine  it  further. 

That  the  florin  is  the  standard  money  of  ac- 
count of  Austria  is  as  evident  as  that  the  pound 
sterling  is  the  standard  money  of  account  of 
Great  Britain.  The  plaintiff's  own  invoice  is  a 
proof  of  this.  Whether  represented  by  a  cor- 
responding coin  of  equal  amount  is  of  no  con- 
sequence. It  was  only  since  the  beginning  of 
the  present  century  that  the  pound  sterling  was 
thus  represented;  and  yet  its  value  was  as  fixed 
and  certain  before  the  sovereign  was  coined  as 
since.  Coin  is  tho  basis  of  the  currency  of  both 
countries.  The  plaintiff  concedes  that  the  eight- 
florin  gold  piece  is  a  standard  coin  of  Austria; 
and  be  does  not  pretend  that,  according  to  this 
standard,  the  florin  would  be  less  than  it  was 
valued  at  in  tho  proclamation  of  the  Secretary 
of  the  Treasury.  The  silver  florin  was  also  for- 
merly a  standard  coin  in  Austria,  and  the  florin 
as  a  money  of  account  originally  derived  its 
value  therefrom.  It  was  from  this  coin  that 
the  valuation  of  the  flcrin  was  made  by  the  di- 
rector of  the  mint,  as  set  forth  in  the  proclama- 
tion of  the  Secretary.  That  valuation,  so  long 
as  it  remained  unchanged,  was  binding  on  the 
Collector  and  on  importers;  just  as  binding  as 
[8171  ■*  if  it  had  been  in  a  permanent  statute,  like 
1  the  Statute  of  1846,  for  example.  Parties  can- 
not be  permitted  to  go  behind  the  proclama- 
tion any  more  than  they  would  have  been  per- 
mittea  to  go  behind  the  statute,  for  the  purpose 
of  proving,  by  parol  or  by  financial  quotations 
in  gazettes,  that  its  valuations  are  inaccurate. 
See  18  Otto. 


The  government  gets  at  the  truth,  at  near  as  it 
can,  and  proclaims  it  Importers  and  collect- 
ors must  abide  by  the  rule  as  proclaimed.  It 
would  he  a  constant  source  of  confusion  and 
uncertainty  if  every  importer  could,  on  every 
invoice,  raise  the  question  of  the  value  of  for- 
eign moneys  and  coins. 

But  whilst  the  annual  proclamation  of  the 
determinations  made  by  the  director  of  the  mint 
has  taken  the  place  of  a  permanent  statutory 
valuation  of  foreign  coins,  it  has  no  greater 
force  than  a  statute  would  have.  The  question 
still  remains,  whether  the  fact  that  the  invoice 
was  made  out  in  a  depreciated  currency  entitled 
the  plaintiff  to  a  reduction,  and,  if  it  did, 
whether  such  reduction  was  refused  by  the  Col- 
lector. 

The  laws  have  always  made  provision  for  the 
case  of  invoices  made  out  in  depreciated  cur- 
rencies. In  the  collection  Act  of  1799,  the  61st 
section,  which  fixed  the  values  of  different  for- 
eign moneys,  concluded  with  the  following  pro- 
viso: "Provided,  That  it  si  r  M  be  lawful  for  the 
President  of  the  United  States  to  cause  to  be  es- 
tablished fit  and  proper  regulations  for  estimat- 
ing the  duties  on  goods,  etc.,  imported  into  the 
United  States,  in  respect  to  which  the  original 
cost  shall  be  exhibited  in  a  depreciated  cur- 
rency, issued  and  circulated  under  authority  of 
any  foreign  government."  This  proviso  has  al- 
ways continued  in  force,  and  now  constitutes 
section  2908  of  the  Revised  Statutes.  Such  a 
law  is  the  more  necessary,  in  view  of  another 
provision  enacted  in  1801,  2  Stat  at  L.,  121, 
and  continued  in  section  2888  of  the  Revised 
Statutes,  directing  that  "All  merchandise  sub- 
ject to  a  duty  au  valorem  shall  be  made  out  in 
the  currency  of  the  place  or  country  where  the 
importation  shall  be  made,  and  shall  contain  a 
true  statement  of  the  actual  cost  of  such  mer- 
chandise in  such  foreign  currency  or  currencies, 
without  any  respect  to  the  value  of  the  corns  of 
the  United  States,  or  of  foreign  coins  by  law 
made  current  within  the  United  States  in  such 
foreign  place  or  country. "  It  was  the  object  of 
this  law  to  compel  the  parties  to  show,  in  the 
invoices,  the  actual  prices  and  cost  of  their 

Cs,  in  the  currency  of  the  country  where 
ht,  and  not  leave  it  to  them  to  make  a  pre- 
tended estimate  of  the  cost  in  a  coin  valuation. 
It  is  true,  the  government  is  not  bound  by  the 
invoice,  but  may  have  the  value  of  the  goods 
appraised.  R.  S.,  sees.  2904,  2907.  Neverthe- 
less, such  invoices,  exhibiting  the  actual  trans- 
actions, and  capable  of  being  verified  by  oath, 
are  essential  instrumentalities  in  the  prevention 
of  fraud;  and,  in  the  absence  of  suspicious  cir- 
cumstances, usually  furnish  the  basis  for  esti- 
mating the  actual  values  of  the  goods.  But 
since  they  are  required  to  be  expressed  in  the 
actual  currency  of  the  country  oi  exportation, 
and  since  that  currency  may  be  depreciated,  it 
is  obvious  that  the  authority  given  to  the  Presi- 
dent by  the  Act  of  1799,  to  establish  fit  and 
proper  regulations  for  estimating  the  duties 
when  the  goods  are  invoiced  in  such  money,  is 
very  important  It  was  passed  at  a  time  when 
the  Nations  of  Europe  were  at  war,  and  the 
United  States  was  neutral.  In  England  and 
France  and  perhaps  other  countries,  specie  pay- 
ments had  been  suspended,  and  currencies  based 
on  government  credit  bad  been  adopted.  The 
law  seems  to  have  had  in  view  artificial  money 
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of  this  kind,  a  depreciated  currency,  not  based 
on  specie,  but  still  "  issued  and  circulated  under 
authority  of  the  government."  But  it  has  been 
liberally  construed  by  the  government;  and  the 
President,  acting  through  the  Secretary  of  the 
Treasury,  has  established  regulations  on  the  sub- 
ject which  are  sufficiently  broad  to  meet  every 
proper  case. 

The  regulation  in  ioroe  at  the  time  of  the  im- 
portation in  question  was  as  follows,  namely: 

"  Where  the  standard  value  of  a  foreign  cur- 
rency has  been  proclaimed  by  the  Secretary  of 
the  Treasury,  in  the  manner  provided  by  law, 
that  value  is  to  be  taken  in  all  cases  in  estimat- 
ing customs  duties,  unless  collectors  have  been 
otherwise  instructed,  or  unless  a  depreciation  of 
the  value  of  the  foreign  currency,  expressed  in 
an  invoice  from  the  standard  of  that  currency, 
shall  be  shown  by  consular  certificate  thereunto 
attached." 

In  the  present  case  a  consular  certificate  was, 
in  fact,  attached  to  the  invoice  in  the  following 
words,  to  wit: 

-  I,  P.  8.  Post,  Consul  of  the  United  6tates 
of  America,  do  hereby  certify  that  the  true  value 
of  the  currency  of  the  Austria-Hungarian  Mon- 
archy, in  which  currency  the  annexed  invoice 
of  merchandise  is  made  out,  is  45^  cents  esti- 
mated in  United  States  gold,  silver  florin  being 

47#V  cento- 

(Signed)  P.  S.  Post.  [seal.]" 

In  this  certificate  the  consul  assumes  the  value 
of  the  silver  florin  to  be  as  it  was  proclaimed  to 
be  at  the  beginning  of  the  year  by  the  Secretary 
of  the  Treasury, namely :  47T«„°n  cents;  and,on  this 
basis,  he  certifies  that  the  value  of  the  florin  in 
the  currency  in  which  the  invoice  was  made  out 
was45TVs  cents;  and  this,  as  we  understand  the 
statement  of  the  case,  is  the  valuation  adopted 
by  the  Collector  in  assessing  the  duties  in  ques- 
tion. The  plaintiff  seeks  to  go  behind  this  val-. 
nation,  and  to  show  that,  at  the  time  of  the  pur- 
chase of  the  goods,  the  value  of  the  silver  florin 
in  Vienna,  as  quoted  in  the  papers,  and  as  ex- 
hibited by  the  actual  rate  of  exchange,  was  less 
than47TVff  cents,  namely:  45fVfe  cents,  and  that 
the  value  of  the  paper  florin  was  48/^  cents. 

This  we  think  the  plaintiff  cannot  be  allowed 
to  do.  The  proclamation  of  the  {Secretary  and 
the  certificate  of  the  consul  must  be  regarded  as 
conclusive.  In  the  estimation  of  the  value  of 
foreign  moneys  for  the  purpose  of  assessing  du- 
ties, there  must  be  an  end  to  controversy  some- 
where. When  Congress  fixes  the  value  by  a 
general  statute,  parties  must  abide  by  that. 
When  it  fixes  the  value  through  the  agency  of 
official  instrumentalities,  devised  for  the  pur- 
pose of  making  a  nearer  approximation  to  the 
actual  state  of  things,  they  must  abide  by  the 
values  so  ascertained.  If  the  currency  is  a 
standard  one,  based  on  coin,  the  Secretary's  proc- 
lamation fixes  it;  if  it  is  a  depreciated  currency, 
the  parties  may  have  the  benefit  of  a  consular 
certificate.  To  go  behind  these  and  allow  an 
examination  by  affidavits  in  every  case  would 
put  the  assessment  of  duties  at  sea.  It  would 
create  utter  confusion  and  uncertainty.  If  ex- 
isting regulations  are  found  to  be  insufficient, 
f  they  lead  to  inaccurate  results,  the  only  rem- 
edy is  to  apply  to  the  President,  through  the 
Treasury  Department,  to  change  the  regula- 
tions. From  the  letter  of  the  Secretary  exhib- 
ited in  this  case,  we  infer  that  this  was  after- 


wards done,  and  that  ue  made  the  desired  . 
change.  But  this  change  in  the  regulations  does  l*,*wl 
not  affect  prior  transactions  which-  took  place 
before  they  went  into  effect.  These  transac- 
tions must  be  governed  by  the  regulations  in 
force  at  the  time.  It  is  of  the  utmost  conse- 
quence to  the  government,  and  it  is,  on  the 
whole,  most  beneficial  to  importers,  tbat  the 
value  of  foreign  moneys  should  be  officially  as- 
certained, and  that  they  should  be  fixed  by  a 
uniform  method  or  rule. 

Tlic  judgment  of  tlu  Circuit  Court  it  affirmed. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TJ.  S. 


CLEMENT  A.  AUFFM'ORDT,  Jr.  et  al.,  l«*0] 
Survivors  of  Clement  A.  Auffm'ordt, 

Appt*., 

*. 

WARNER  M.  RASLN,  Assignee  of  Thomas 
Morrell  and  C.  Cutler  Campbell,  Bank- 
rupts. 

(See  S.  C,  12  Otto,  820-828.) 

Transfer*  void  under  bankrupt  act— construction 
of  lain. 

1.  The  period  of  four  months  before  proceedings 
in  bankruptcy  are  instituted,  within  which  trans- 
fere  of  property  to  give  preference  by  a  bankrupt 
are  void,  having  been  changed  by  the  Act  of  June 
1874,  to  two  months;  held,  that  a  preference  given 
by  a  bankrupt  before  such  change  more  than  two 
but  within  four  months  before  proceedings  in 
bankruptcy  against  him,  vested  a'  right  to  the 
property  transferred  in  the  assignee  in  bank- 
ruptcy, which  was  not  taken  away  by  such  change 
in  the  law,  and  the  assignee  could  maintain  an  ac- 
tion for  the  property  after  the  Act  of  June,  1874, 
took  effect 

2.  No  law  will  be  construed  to  act  retrospectively, 
unless  its  language  imperatively  requires  such  a 
construction. 

[No.  172.1 

Argued.  Jan.  S,  1881.    Decided  Jan.  24, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  fully  stated  by  the  court. 
Mr.  Charles  M.  Dav  Costa,  for  appellants. 
Meagre.  Donee,  Whitehead  <t  Buydam  and  H. 
E.  Da,  vies,  Jr.,  for  appellee. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

On  the  5th  day  of  February,  1874,  a  petition 
in  bankruptcy  was  filed  in  the  proper  court 
against  Thomas  Morrell  and  C.  Cuyler  Camp- 
bell, who  were  duly  adjudicated  bankrupts, 
and  Rasin  the  appellee  m  this  case,  was  ap- 
pointed assignee.  He  brought  the  present  suit  [B21 
in  the  chancery  side  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York  to  recover  certain  securities  received  by 
Auffm'ordt  &  Co.  of  the  bankrupts,  on  the 
ground  that  they  were  received  as  a  preference 
of  creditors  who  had  knowledge  of  the  insolvent 
condition  of  the  bankrupts.  The  assignee  had 
a  decree  for  the  value  of  the  securities  from 
which  this  appeal  is  taken. 

The  testimony  leaves  no  doubt  thai  the  trans- 
action was  intended  as  a  security  for  an  exist- 
ing debt,  and  that  appellees  [appellants]  had 
good  reason  to  believe  that  Morrell  and  Camp- 
bell were  insolvents.   Indeed,  it  is  quite  clear 
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tnut  the  decree  must  be  affirmed,  unless  the 
time  which  elapsed  between  the  receipt  of  the 
securities  and  the  beginning  of  the  bankruptcy 
proceedings  was  sufficient  to  protect  the  ap- 
pellees [appellants]  under  the  bankrupt  law. 

This  period  was  at  the  time  the  securities 
were  received,  to  wit :  on  the  15th  Novem- 
ber, 1873,  fixed  by  the  statute  at  four  months. 
As  the  petition  in  bankruptcy  was  filed  Fcbru- 
nry  5,  1874,  it  is  clear  the  lapse  of  time  is  no 
defense  under  that  Act.  But  Congress,  on  the 
22d  day  of  June,  1874,  18  Stat,  at  L.,  178, 
amended  the  bankrupt  law  in  many  particulars, 
and  in  this  amendatory  Act  is  found  a  clause 
on  this  subject.  It  is  this:  "  That  in  cases  of 
involuntary  or  compulsory  bankruptcy  the  pe- 
riod of  four  months  mentioned  in  sectioa  85  of 
the  Act  to  whicli  this  is  an  amendment,  is 
hereby  changed  to  two  months,  but  this  pro- 
vidion  shall  not  take  effect  until  two  months 
nfter  the  passage  of  this  Act." 

This  suit  was  commenced  May  11, 1875,  and 
in  the  answer  of  defendants  the  lapse  of  two 
months  from  the  receipt  of  the  securities  to  the 
tiling  of  the  petition  in  bankruptcy  is  pleaded. 
But  there  is  no  allegation  in  the 'answer  or  in 
the  bill,  nor  do  we  find  any  record  evidence 
that  the  petition  was  filed  by  creditors,  or  any- 
thing to  show  whether  it  was  a  case  of  volun- 
tary or  involuntary  bankruptcy. 

The  case,  however,  lias  been  argued  by  coun- 
sel on  both  sides  as  if  it  were  the  latter,  and  we 
will  so  treat  it.  This  raises  the  question  whether 
the  law  as  it  stood  before  the  amendment  of 
1874,  or  the  time  prescril>ed  in  that  amend- 
ment, governs  the  rights  of  the  parties  in  this 
Rail. 

It  is  to  be  observed  that  the  full  period  of 
four  months  from  the  receipt  of  the  securities 
had  passed,  indeed,  more  than  six  months  had 
passed,  before  the  enactment  of  this  amend- 
ment, and  the  bankruptcy  proceeding  had  been 
|622]  initiated  within  that  period  and  the  assignee 
appointed.  The  rights  of  the  parties  were  there- 
fore fixed  before  the  new  law  was  passed.  The 
assignee  had  a  vested  right  to  the  securities,  or 
to  their  value.  The  defendants  were  under  legal 
obligation  to  return  these  securities  or  to  pay 
their  value  to  the  assignee.  To  hold  that  Con- 
gress intended  by  this  amendatory  statute  to 
take  away  that  right  of  action,  is  to  hold  that 
it  intended  by  a  retrospective  statute  to  destroy 
a  vested  right  of  property  or  an  existing  right 
of  action.  If  it  be  conceded  that  Congress  could 
do  this,  the  principle  is  too  well  established  to 
need  the  citution  of  authorities,  that  no  law  will 
W-  construed  to  act  retrospectively  unless  its 
language  imperatively  requires  such  a  construc- 
tion. W'c  think  the  clause  in  the  Act  of  1874 
under  consideration  not  only  does  not  require 
this,  hut  th:it  such  an  inference  is  fairly  nega- 
tived by  the  provision  that  the  clause  shall  not 
take  effect  until  two  months  after  the  passage 
of  the  Act.  The  evident  purpose  of  this  provis- 
ion was  that  in  coses  where  such  a  transfer  has 
been  made  as  section  35  of  the  original  Act  for- 
bids, but  had  not  at  the  date  of  the  Act  been 
covered  by  the  lapse  of  four  months  without 
flic  initiation  of  bankrupt  proceedings,  that  pro- 
vision should  remain  the  law  of  such  cases  for 
two  months  after  the  Act  was  passed,  though 
it  became  immediately  the  rule  as  to  prefer- 
ences made  after  its  passaire.  Congress  thus 
See  12  Orr<' 


showed  its  intent  to  provide  one  rule  for  cases 
where  the  lapse  of  time  hod  not  yet  cured  the 
unlawful  transfer  made  before  its  passage,  and 
the  rule  for  such  transfers  made  after  its  pas- 
sage, leaving  by  a  very  strong  inference  cases 
where  the  rights  of  parties  hod  been  fixed  un- 
der the  old  law  to  be  governed  by  its  provisions. 

There  is  no  question  but  what  Congress  could, 
by  a  statute.hnve  limited  the  time  within  whicli 
an  action  should  be  brought  in  the  future,  so  as 
to  have  barred  the  present  action,  which  was 
commenced  nearly  a  year  after  the  new  law 
went  into  effect.  But  this  statute  is  not  a  stat- 
ute of  limitation  of  actions,  but  a  declaration  of 
a  period  when  an  act  otherwise  voidable  shall 
be  held  to  be  valid;  and  we  see  no  reason  to 
believe  that  in  making  a  new  rule  on  that  sub- 
ject Congress  intended  to  make  it  retrospective, 
for  the  purpose  of  destroying  rights  of  property  [  623  ] 
or  rights  of  action  which  had  become  vested  be- 
fore the  passage  of  the  law. 

The  decree  of  the  Circuit  Court  it  affirmed. 

True  copy.  Test: 

James  H.  McKcnney,  Cleck,  Sup.  Court,  U.  8. 


JAMES  U.  OGDEN,  Pig.  in  Err.,  |634J 
r. 

COUNTY  OF  DAVIESS. 

(Sec  S.  C,  12  Otto,  634-041.) 

County  bond,   when,  unauthorized — notice,  to 
holder. 

1.  Although  the  charter  of  a  Missouri  railroad 
company  authorized  the  taxable  inhabitants  of  the 
"strip  of  country  "  designated  to  vote  a  tax  ii] ion 
themselves  to  take  stock,  and  required  the  county 
court  to  levy  and  collect  such  a  tax,  if  voted,  and 

{iay  over  the  money,  as  last  as  collected,  to  the 
reasurer  of  the  company,  this  gave  no  authority 
for  the  county  to  issue  lx ; .  "s  in  anticipation  of  tho 
tax. 

2.  Nor  did  the  Missouri  Act  of  Mar.  24, 1SJ0,  give 
the  power  to  issue  bonds. 

3.  Every  bolder  of  a  municipal  bond  is  chargeable 
with  notice  of  the  provisions  of  the  law  by  which  its 
issuance  was  authorized.  If  there  was  no  law  for 
such  issuing  there  can  l>c  no  valid  bond. 

[No.  128.] 

Argued  Dec.  s,  !>,  iKtRK    Derided  Jan.  j.j,  /.v.v/. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  district  of  Missouri. 
The  case  is  fully  stated  by  the  court 
Messrs.  Joseph  E.  Merryman,  John  Don- 
aphan,  M.  A.  Reed,  Franklin  Porter,  B.  II.  Jirit  - 
tow,  Win.  S.  Opdybe,  S.  W.  Johnston  and  R.  1 1. 
Warden,  for  plaintiff  in  error. 

Mr.  Willard  P.  Hall,  for  defendant  in 
error. 

Mr.  Chief  Justice  WaJte  delivered  the  ipin-  |635] 
ion  of  the  court: 


Notts.— Municipal  bond*;  reference  to  statute  in. 

If  the  bond  refers  on  its  face  to  a  stat  utory  power, 
every  holder  is  made  chargeable  thereby  with  notice 
of  such  statute  and  ita  limitations.  City  of  Aurora 
v.  West,  25}  Ind.,  89;  La.  8t.  Bk.  v.  Orleans  Nav.  Co., 
3  La.  Ann.,  2«5 ;  Fisk  v.  aty  of  Kenosha,  2tt  Wis.,  at. 

Every  dealer  in  municipal  bonds,  which  uimmi  their 
face  refer  to  the  statute  under  which  they  wen*  is- 
sued, is  bound  to  take  notice  of  the  statute  and  of 
all  Its  requirements.  McClure  v.  Township  of  Ox- 
ford, 94  U.  S-,  XXIV.,  129;  George  v.  Township  of 
Oxford,  10  Kan.,  72;  Mygatt  v.  City  of  Green  Bay, 
1  Bias.,  292. 
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On  tne  4th  of  January,  I860,  the  General  As- 
sembly of  Missouri  incorporated  the  Platte  City 
and  DesMoines  Railroad  Company,  now,  by  stat- 
utory change  of  name,  the  Chicago  and  South- 
western Railway  Company.  Section  7  of  the 
charter  is  cs  follows: 

"  Sec  7.  Upon  the  presentation  of  a  peti- 
tion of  the  president  and  directors  of  said  com- 
pany to  the  county  court  of  any  county  through 
which  said  road  may  be  located,  praying  that 
a  vote  may  be  taken  in  any  strip  of  country 
through  which  it  may  pass,  not  to  exceed  ten 
miles  on  cither  side  of  said  road,  that  the  inhab- 
itants thereof  are  desirous  of  taking  stock  in 
said  road  and  of  voting  upon  themselves  a  tax 
for  the  payment  of  the  same,  it  shall  be  the 
duty  of  said  county  court  to  order  an  election 
therein,  and  shall  prescribe  the  time,  place  and 
manner  of  holding  said  election;  and  if  a  major- 
ity of  the  taxable  inhabitants  shall  determine  in 
favor  of  the  tax,  it  shall  be  the  duty  of  suid  court 
to  levy  and  collect  from  them  a  special  tax,  which 
shall  be  kept  separate  from  all  other  funds  and 
appropriated  to  no  other  purposes,  and  as  fast 
as  collected  shall  cause  the  same  to  be  paid  to 
the  treasurer  of  said  company." 
636]  On  the  4th  of  July.  18(55,  a  new  Constitution 
of  Missouri  went  into  effect,  section  14,  article 
XI.,  of  which  is  as  follows: 

"  The  General  Assembly  shall  not  authorize 
any  county,  city  or  town  to  become  a  stock- 
holder in,  or  to  loan  its  credit  to,  any  company, 
association  or  corporation,  unless  two-thirds  cf 
the  qualified  voters  of  such  county,  city  or  town, 
at  a  regular  or  special  election  to  be  held  there- 
in, shall  assent  thereto." 

By  an  Act  to  facilitate  the  construction  of 
railroads,  passed  March  28,  1868,  municipal 
townships  in  any  county  of  Missouri  were  au- 
thorized to  subscribe,  through  the  county  court 
of  the  county,  to  the  stock  of  railroad  com- 
panies, with  the  assent  of  two  thirds  the  quali- 
fied voters  of  the  township,  and  to  pay  their  sub- 
scriptions with  bonds  in  the  name  of  the  county, 
payable  out  of  a  special  tax  to  be  levied  on  the 
real  estate  of  the  township.  On  the  24th  of 
March,  1870,  the  General  Assembly  amended 
this  law  by  adding  the  following  as  section  7: 

"  In  all  cases  where,  by  the  provisions  of  the 
charter  of  any  railroad  company  organized 
under  the  laws  of  this  State,  the  taxable  inhab- 
itants of  a  portion  of  a  municipal  township  of 
any  county  in  this  State  have  voted  or  may 
hereafter  vote  to  take  stock  in  such  railroad 
company,  they  are  hereby  declared  entitled  to 
and  shall  have  all  the  privileges,  rights  and 
benefits  in  said  Act  conferred  upon  counties  or 
townships,  and  the  county  court  of  such  county 
shall  exercise  the  same  powers  and  perform  the 
same  duties  in  issuing  lxmds,  levying,  collecting 
and  paying  over  the  taxes  which  it  is  required 
to  in  the  case  of  a  county  or  township  under  the 
provisions  of  said  Act;  Provided,  however.  That 
no  part  of  such  township  outside  the  limits  of 
the  district  voting  shall  be  taxed  to  pay  any  of 
the  bonds  or  coupons  so  issued  by  the  county 
court.  This  Act  shall  take  effect  from  its  pas- 
sage." 

After  the  passage  of  this  Act,  the  Daviess 
County  Court,  on  the  petition  of  the  Chicago 
and  Southwestern  Railway  Company,  ordered 
an  election  on  the  21st  day  of  June,  1870,  to  ob- 
tain the  assent  of  the  "taxable  inhabitants  liv- 
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ing  within  a  strip  of  five  miles  on  each  side  of 
the  line  of  said  railway  to  be  built  through  the 
County  of  Daviess,  *  *  *  to  the  subscrip- 
tion by  the  County  of  Daviess,  for  and  on  be- 
half of  the  taxable  inhabitants  of  said  strip,  of  L637l 
the  sum  of  $60,000  of  the  capital  stock  of  said 
Railway  Company,  on  such  terms  and  condi- 
tions as"  the  court  "should  deem  proper." 
Thereupon  the  court  fixed,  as  one  of  the  con- 
ditions of  the  subscription,  that  "  in  payment 
of  said  subscription  sixty  bonds  shall  be  issued 
by  said  County  to  the  Chicago  and  Southwest- 
ern Railway  Company,  *  *  *  of  $1,000  each, 
payable  ten  years  after  date,  with  interest  at  the 
rate  of  eight  per  cent  per  annum,  evidenced 
by  semi-annual  coupons,"  etc.,  etc.  The  elec- 
tion was  held,  and  resulted  in  five  hundred  and 
sixty-eight  votes  for  the  subscription  and  four 
hundred  against  it.  The  county  court  subscribed 
the  stock,  and  to  pay  the  subscription  issued  and 
delivered  to  the  Company  bonds  in  the  following 
form: 

"  United  States  of  America. 
$1,000.   Stale  o/MimuH,G>un^  of  $i  m 

Daviess  County  Ten-Year  Bond,  No.  8. 

Know  all  men  by  these  presents,  that  the 
County  of  Daviess,  in  the  State  of  Missouri, 
acknowledges  itself  to  owe  and  be  indebted  to, 
and  promises  to  pay  the  bearer  the  6um  of  one 
thousand  dollars,  on  the  first  day  of  August,  in 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eighty,  for  value  received,  negotiable 
and  payable  without  defalcation  or  discount  at 
the  Metropolitan  National  Bank,  in  the  City 
and  State  of  New  York,  with  interest  thereon 
from  the  first  day  of  August,  A.  D.,  1870,  at  the 
rate  of  eight  per  centum  per  annum  until  paid, 
which  interest  shall  be  due  and  payable  semi- 
annually on  the  first  day  of  February  and  Au- 
gust in  each  year,  on  the  presentation  of  the 
proper  interest  coupon,  as  annexed  hereto,  at- 
tested by  the  signature  of  William  M.  Bostaph, 
clerk  at  the  said  Metropolitan  National  Bank. 
This  is  one  of  sixty  bonds  of  like  date,  amount 
and  effect,  numbered  from  one  to  sixty,  both 
numbers  inclusive,  issued  in  payment  of  the  in- 
debtedness of  said  County  of  Daviess  to  the 
Chicago  &  Southwestern  Railway  Company, 
incurred  on  account  of  an  election  held  in  said 
County  on  the  21st  day  of  June,  A.  D.,  1870,  by 
certain  taxable  inhabitants  of  said  County. 

In  testimony  whereof,  the  said  County  of  Da- 
viess, by  order  of  its  county  court,  has  caused 
these  presents  to  be  executed  by  the  signature  [638] 
of  the  presiding  justice  of  said  court,  attested 
by  the  clerk  thereof,  with  the  seal  of  said  Coun- 
ty affixed,  at  office  in  Gallatin,  Daviess  County , 
Missouri,  this  27th  day  of  July,  A.  D.  1870. 

Peter  Bear,  Presiding  Justice. 
Attest:  William  M.  Bostaph,  Clerk. 

j    Seal  of  Daviess  ) 

\  County  Court,  Mo."  J 

Coupon  described  in  amended  petition. 

The  coupon  is  in  words  and  figures  following, 
to  wit: 

' '  $40.  Gallatin,  Mo.  ,  July  27.  1870. 

County  of  Daviess,  in  the  State  of  Missouri  r 
will  pay  to  the  bearer  forty  dollars  on  the  first 
day  of  February,  1878,  at  the  Metropolitan  Na- 
tional Bank,  in  the  City  and  State  of  New  York, 
for  value  received,  being  the  semi-annual  inter- 
est due  on  bond  No.  8  of  said  County,  issued  to 
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Chicago  &  Southwestern  Railway  Company. 

William  M.  Bostafh,  Clerk." 

When  the  delivery  of  the  bonds  was  made,  the 
interest  coupons  were  canceled  to  September  1, 
1871.  The  coupons  for  1878  were  not  paid,  and 
this  suit  was  brought  to  recover  what  was  due 
on  that  account.  The  plaintiff  is  a  bona  fide 
holder  of  the  coupons.  On  the  trial  the  Judges 
of  the  Circuit  Court  were  divided  in  opinion  on 
several  questions  which  have  been  certified  here, 
the  principal  of  which  is  whether  there  was  law- 
ful authority  for  the  issue  of  the  bonds.  The 
presiding  Ju;Tgj  being  of  the  opinion  that  there 
was  not,  judgment  was  given  in  favor  of  the 
County,  and  to  reverse  that  judgment  this  writ 
of  error  was  brought. 

We  think  the  presiding  Judge  was  right  in  the 
view  he  took  of  the  controlling  question  in  this 
case.  Without  doubt,  section  7,  of  the  charter 
of  the  company  authorized  the  taxable  inhab- 
itants of  the  "  strip  of  country  "  designated  to 
vote  a  tax  upon  themselves  to  take  stock,  and 
required  the  county  court  to  levy  and  collect 
such  a  tax,  if  voted,  and  pay  over  the  money  as 
fast  ns  collected  to  the  treasurer  of  the  compa- 
ny ;  but  in  tnis  we  find  no  authority  for  the  Coun- 
ty to  issue  bonds  in  anticipation  of  the  tax.  The 
taxable  inhabitants  of  the  strip  of  country  could 
not  themselves  make  a  bond,  and  all  the  county 
court  could  do  was  to  collect  and  pay  over  the 
tax  they  voted.  The  inhabitants  were  not  even 
organized  by  themselves,  much  less  made  a  body 
politic  for  any  purpose.  They  could  vote  the 
[639]  tax,  if  called  upon  to  do  so  by  the  county  court, 
but  that  was  all.  The  effect  of  their  vote  was 
nothing  more  than  to  authorize  the  county  court 
to  levy,  collect  and  pay  over  to  the  treasurer  of 
the  company  the  special  tax  they  bad  determined 
upon.  The  requirement  of  the 'law  —  that  the 
money,  when  collected,  should  be  paid  over  to 
the  treasurer  of  the  company — is  entirely  incon- 
sistent with  any  idea  that  the  obligations  to  be 
met  in  this  wav  were  to  be  in  the  form  of  nego- 
tiable paper  afloat  on  the  market  as  commercial 
securities.  Under  the  provisions  of  section  6  of 
the  charter,  counties,  towns  and  cities  were  ex- 
pressly authorized  to  issue  bonds  in  payment  of 
their  subscriptions.  The  omission  of  any  such 
power  in  section  7  is  conclusive  evidence  that 
nothing  of  the  kind  was  intended  in  case  of 
"strip7'  subscriptions.  In  this  particular  the 
case  u  even  stronger  than  that  of  WelU  v.  Su- 
jKmtor*  [ante,  122],  decided  at  the  present 

Neither  did  the  Act  of  March  24,  1870,  give 
the  power  to  issue  bonds.  That  was  an  Act 
amending  what  is  commonly  known  as  the 
"township  aid  law  "  of  Missouri,  which  related 
only  to  subscriptions  by  municipal  townships. 
The  amendment  granted  no  new  power  of  sub- 
cription,  but  simply  provided  that  where,  under 
the  charter  of  anv  railroad  company,  the  taxa- 
ble inhabitants  of  a  portion  of  a  municipal  town- 
ship had  voted  or  might  vote  to  take  stock  in  the 
company,  the  county  court  might  issue  bonds 
for  tnc  siock  so  taken,  to  be  paid  out  of  taxes 
levied  on  property  within  the  limits  of  the  dis- 
trict voting.  In  the  charter  of  the  Chicago  and 
Southwestern  Company,  authority  was  not 
given  the  taxable  inhabitants  of  any  portion  of 
a  township  to  take  stock,  but  to  the  taxable  in- 
habitants of  any  strip  of  country  through  which 
the  road  might  pass,  not  exceeding  ten  miles  on 
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either  aide.  This  strip  was  not  necessarily  part 
of  a  township.  It  might  include  parts  of  several 
townships,  or  the  whole  of  some  and  parts  of 
others.  As  the  Act  amended  related  entirely  to 
municipal  townships  as  such,  and  there  hadbc, 
fore  been  legislation  in  relation  to  strips  of  coun- 
try without  any  reference  to  townships,  it  must 
be  presumed  that  the  amendment  applied  only 
to  parts  of  townships  separately,  and  not  to  tbe 
aggregation  of  townships  or  parts  of  townships  [640] 
which  would  almost  necessarily  be  included  in 
a  strip  of  country,  twenty  miles  wide  or  under, 
along  a  railroad  as  it  runs  through  a  county. 
The  bonds  which  this  statute  authorizes  were 
to  be  issued  on  behalf  of  a  portion  of  a  township, 
not  on  behalf  of  a  "  strip  of  country."  7nder 
the  charter,  the  taxable  inhabitants  of  the  strip 
were  to  take  the  stock,  and  they  were  to  be  taxed. 
We  cannot,  without  a  perversion  of  language, 
apply  the  Act  of  1870  to  this  provision  of  this 
charter.  It  follows  that  neither  in  tbe  charter 
nor  in  the  amending  Act  relied  on  can  there  be 
found  authority  to  issue  the  bonds  in  question. 

On  the  24th  of  March,  1868,  the  General  As- 
sembly of  Missouri  passed  an  Act  '•  To  enable 
counties,  cities,  and  incorporated  towns  to  fund 
their  respective  debts."  Sec.  1  of  that  Act 
is  as  follows: 

"  That  the  various  counties  of  this  State  be, 
and  they  are  hereby,  authorized  to  fund  any  and 
all  debts  they  may  owe,  and  for  that  purpose 
may  issue  bonds  bearing  interest  at  not  more 
than  ten  per  centum  per  annum,  payable  semi- 
annually, with  interest  coupons  attached;  and 
all  counties,  cities  or  towns  in  this  State  which 
have  or  shall  hereafter  subscribe  to  the  capital 
stock  of  any  railroad  company,  may  in  payment 
of  such  subscription  issue  bonds  bearing  inter- 
est at  not  more  than  ten  per  centum  per  annum, 
payable  semi-annually,  with  interest  coupons  at- 
tached. The  bonds  authorized  by  this  Act  shall 
be  payable  not  more  than  twenty  years  from 
date  thereof." 

It  is  claimed  that  authority  for  the  issue  of  the 
bonds  can  be  found  in  this  law.  We  do  not 
agree  to  this.  Neither  the  County  nor  a  city 
nor  a  town  took  the  stock  now  in  question.  The 
County  did  not  owe  any  debt.  The  taxable  in- 
habitants of  the  "  strip  of  country  "  had  author- 
ity to  vote  to  tax  themselves  for  the  stock.  In 
this  way  they  could  bind  themselves;  but  that 
did  not  create  a  debt  of  the  County,  as  such, for 
which  funding  bonds  might  be  issued.  The 
debt,  if  any,  was  of  the  "  strip"  only,  and  not 
the  County.  As  no  bond  could  be  issued  under 
the  original  vQte,  the  County  assumed  no  obli- 
gation whatever.  The  county  court  and  other 
officers  of  the  County  could  be  compelled  to- 
levy,  collect,  and  pay  over  the  tax,  but  that  was- 
all  the  County  or  its  officers  were  required  to  do.  1 64 1  ] 

We  have  always  held  that  every  holder  of  a 
municipal  bond  is  chargeable  with  notice  of  the 

E revisions  of  the  law  by  which  the  issue  of  his 
ond  was  authorized.  If  there  was  no  law  for 
the  issue  there  can  be  no  valid  bond.  On  the 
face  of  these  bonds  it  appears  that  they  were  is- 
sued to  the  Chicago  ana  Southwestern  Compa- 
ny on  account  of  an  election  held  by  "  certain 
taxable  inhabitants  of  the  County."  This  clear- 
ly connects  the  bonds  with  the  Chicago  and 
Southwestern  charter,  and  indicates  unmistak- 
ably that  they  were  put  out  on  account  of  a 
"  strip  "  subscription.  The  holder  is,  therefore. 
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chargeable  with  notice  of  the  want  of  legal  au- 
thority for  their  issue. 

The  principal  question  certified  is  answered 
in  the  negative  and,  without  specially  replying 
to  the  others,  further  than  may  be  implied  from 
this  opinion,  the  judgment  is  affirmed. 

True oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court, U.S. 

C4ted-«  McCrary,  618. 


SAMUEL  KAHN,  Appt., 

t». 

CENTRAL  SMELTING  COMPANY,  FRED- 
ERICK H.  MYERS  et  AL. 

(See  S.  C,  12  Otto,  641-647.) 

Law  of  Utah  as  to  trial  of  issues— findings  of 
fact— mining  partnership— insufficient  finding. 

1.  In  Utah,  findings  of  fact  are  required  In  all 
cases  where  Issues  of  fact  are  tried  without  a  Jury  ; 
they  should  be  filed  before  toe  entry  of  the  judg- 
ment or  decree. 

2.  Additional  findings,  made  without  notice  to  the 
adverse  party,  may  be  stricken  from  the  transcript. 

3.  A  mining:  partnership  or  association  is  not  dis- 
solved by  the  death  or  bankruptcy  of  one  of  its 
members,  nor  by  the  assignment  of  his  interest. 

4.  Where  one  claims  that,  as  co-tenant,  he  has  a 
right  to  call  for  an  accounting  of  the  proceeds  of  a 
mine,  the  finding  "  That  there  was  no  such  co-ten- 
ancy between  the  plaintiff  and  defendants  in  the 
mine  in  controversy  as  entitled  the  plaintiff  to  an 
account,"  is  not  a  sufficient  finding  of  fact  upon 
which  to  base  a  decree. 

[No.  133.] 

Submitted  Dee.  13, 1880.  Decided  Jan.  24, 1881. 

\  PPEAL  from  the  Supreme  Court  of  the  Ter- 
J\   ritory  of  Utah. 

The  case  is  stated  by  the  court. 

Messrs.  John  R.  McBride,  George  H. 
Willi  ami  and  Frank  Hoffman,  for  appellant. 

Messrs.  Shellabarger  ft  Wilson*  for  ap- 
pellees. 

16421      Mr-  Jwtfo  Field  delivered  the  opinion  of 
the  court: 

This  is  a  suit  to  compel  the  defendants  to  ac- 
count for  the  proceeds  of  a  mining  claim  in 
Utah,  known  as  the  Montreal  claim,  and  to  pay 
over  to  the  plaintiff  the  amount  to  which  lie 
may  be  entitled  upon  such  accounting.  The 
complaint  alleges  that  on  the  14th  of  Decem- 
lx;r,  1874,  the  plaintiff  and  two  other  persons, 
by  the  name  of  Deronso  and  Berassa,  were  the 
owners  and  tenants  in  common  of  the  claim, 
t'.-ich  having  an  undivided  third;  that  they  then 
entered  into  an  arrangement  to  work  the  claim 
for  the  ores  and  metals  it  contained,  and  from 
that  time  until  February,  1876,  they  were  a 
mining  partnership  engaged  in  working  the 
mine, bearing  the  expenses  and  sharing  the  prof- 
its equally,  Deronso  and  Berassa  having  the  im- 
mediate direction,  control  and  management 
of  its  working;  that  on  the  first  of  February, 
1876,  his  associates  sold  and  transferred  their 
interest  in  the  mine,  and  in  the  tools,  imple- 
ments and  appurtenances  connected  therewith, 
to  the  defendant,  Isador  Morris,  through  whom 
the  other  defendants  immediately  acquired  all 
the  rights  thev  possess;  that,  from  that  timcun- 
:il  the  10th  of  April,  1876,  the  defendants  were 
in  full  charge  and  possession  of  the  property, 
imd  extracted  from  the  mine  and  sold  aboutsix- 
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teen  hundred  tons  of  ores,  worth  about  $45,000, 
the  expense  of  extracting  and  marketing  of 
which  did  not  exceed  $10,000;  that,  since  the 
first  of  February,  the  plaintiff  has  been  a  part- 
ner with  the  defendants  in  the  mining  claim 
and  is  entitled  to  his  share  of  the  profits  made — 
being  one-third  of  the  whole — and  has  demand- 
ed of  the  defendants  a  statement  of  their  work 
and  an  accounting,  but  they  have  refused  to 
comply  with  his  demand  or  to  give  him  any  in- 
formation on  the  subject  or  any  share  of  the 
profits,  and  have  denied  him  access  to  the  books 
of  account  of  the  concern,  and  that  the  profits 
amount,  according  to  his  information  and  belief, 
to  about  $35,000.  He  therefore  prays  for  a  de- 
cree establishing  the  partnership  between  bim 
and  the  defendants,  and  directing  an  account- 
ing from  them  and  the  payment  of  the  amount 
found  due  to  him  upon  such  accounting;  and 
for  such  other  and  further  relief  as  to  the  court 
may  seem  meet  and  equitable. 

The  answer  of  the  defendants  traverses  the  [648] 
allegations  of  the  complaint,  and  avers  that  on 
the  81st  of  January,  1876,  the  defendant,Isador 
Morris,  found  Deronso  and  Berassa  in  the  actual 
possession  of  a  portion  of  the  Montreal  mine,  of 
which  they  claimed  to  own  two  thirds;  that,  be- 
lieving they  owned  such  interest,  Morris  paid 
to  them  $25,000  for  it  and  received  a  quitclaim 
deed  from  them;  that,  on  the  following  day,  for 
the  like  sum,  he  conveyed,  by  a  similar  deed, 
that  interest  to  one  Wadsworth  in  trust  for  such 
persons  as  a  majority  of  the  members  of  the 
Sandy  Smelting  Company  of  Salt  Lake  City 
might  direct,  and  that  afterwards  such  major- 
ity conveyed  the  same  to  the  defendant,  the 
Central  Smelting  Company,  remaining,  how 
ever,  in  the  possession  or  and  working  the 
mine  until  about  March  1, 1876,  when  the  bmelt- 
ing  Company  took  possession  of  it  and  after- 
wards held  it  exclusively  until  the  1st  of  April 
following.  The  answer  further  avers  that  a 
short  time  prior  to  this  last  date  the  mine  was 
claimed  by  another  company,  called  the  Old 
Telegraph  Company,  under  an  older  location  ; 
that  thereupon  the  Central  Smelting  Company 
and  its  vendors  caused  the  prior  location  and 
the  mining  claim  to  be  carefully  examined  by 
experienced  miners,  and  upon  that  examination 
they  became  satisfied  that  the  older  location  and 
the  Montreal  mine  were  one  and  the  same  vein 
or  lode,  and  that  the  Montreal  mine  was  owned 
by  the  holders  of  the  earlier  location;  that  hav- 
ing become  thus  satisfied  of  this  fact,  the  Cen- 
tral Smelting  Company  abandoned  the  Montreal 
mine, and  has  not  since  held, used  or  occupied  the 
same,  or  exercised  any  acts  of  ownership  over  it. 

The  answer  further  avers  that  the  defendants 
never  worked  the  Montreal  mine  or  extracted 
ore  from  it,  under  any  agreement  with  the 
plaintiff,  or  by  his  advice  or  consent,  or  in  con- 
junction with  him  or  as  his  mining  partners, 
that  they  have  always  refused  to  recognize  him 
as  a  party  in  any  work,  labor  or  management,, 
or  business  of  the  mine;  that  the  proceeds  of 
the  mine  received  by  the  Central  Smelting 
Company  and  its  immediate  vendors,  after  de- 
ducting the  expenditures,  show  a  net  profit  of 
about  $12,000,  which  the  defendants  "hold  until 
the  determination  of  suits  now  pending  between 
the  plaintiff  and  the  owners  of  the  alleged  ear- 
lier location;  that  those  suits  are  brought  to  de- 
termine whether  the  Montreal  mine  and  the 
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earlier  location  are  one  and  the  same  lode,  and 
[644]  which  of  the  parties  is  entitled  to  its  possession, 
:ind  the  proceeds;  and  the  defendants  pray  for 
ilieir  protection  that  the  prosecution  of  this  suit 
•nay  be  restrained  until  those  suits  are  deter- 
mined. 

On  the  trial,  evidence  was  produced  by  both 
parties,  and  from  it  the  court  fouud  as  facts: 

Hrtt.  That  there  was  no  partnership  between 
the  plaintiff  and  the  defendants,  as  charged  in 
'he  complaint. 

Second.  That  there  was  no  such  co-tenancy  be- 
tween them  in  the  mine  iucontroversvasentitled 
i  he  plaintiff  to  an  accounting;  and,  as  a  con- 
clusion of  law,  that  he  had  no  right  to  recover 
in  the  action,  and  that  the  suit  should  he  dis- 
missed. 

These  findings  were  filed  November  21 ,  1877, 
:ind  judgment  upon  them  was  entered  the  same 
'lay.  From  this  judgment  the  plaintiff  appeals 
to  this  court.  Fourteen  days  after  its  entry  the 
judge  who  heard  the  case,  at  the  request  of  the 
plaintiff,  filed  further  findings  of  fact.  It  does 
■iot  appear  that  any  notice  was  given  to  the  de- 
fendants of  any  intended  application  to  the 
court  to  make  any  findings  in  addition  to  those 
originally  filed;  and  to  make  such  findings 
vitnout  such  notice  was  irregular.  The  prac- 
tice, if  permitted  woidd  lead  to  great  abuses. 
It  is  not  absolutely  necessary  in  any  case  that 
ihc  findings  should  accompany  the  announce- 
ment of  the  decision  of  the  court;  but,  when 
i  hey  aro  required — and  by  the  practice  estab- 
lished in  Utah  they  are  required  in  all  cases 
where  issues  of  fact  are  tried  without  a  jury — 
they  should  be  filed  before  the  entry  of  the  judg- 
ment or  decree,  as  in  such  cases  upon  them  the 
judgment  or  decree  rests.  If  either  party  is 
dissatisfied  with  them  and  desires  more  full  or 
additional  ones,  he  should,  within  a  reasonable 
time  during  the  same  term,  and  before  an  ar> 
i«al  is  taken  or  a  writ  of  error  sued  out  apply 
to  the  court,  upon  proper  notice  to  the  adverse 
jarty,  to  make  such  fuller  or  additional  find- 
ings; and  if  the  application  is  granted,  the  ad- 
ilitional  findings  should  show  on  their  face  why 
they  are  made.  The  additional  findings  in  this 
case  not  having  been  thus  made,  were  properly 
.  trickeu  from  the  transcript.  Taking,  then, 
the  original  findings,  let  us  examine  whether 
1 645 1  ' he}' meet  tue  issues  raised  by  the  pleadings  and 
1  apport  the  decree;  for  under  the  practice  of 
Utah,  where,  in  a  case  seeking  equitable  relief, 
the  facts  are  found  by  the  court  (and  not  by  a 
master  or  a  jury  where  the  findings  are  merely 
:idvisory)  they  will  be  taken  as  its  conclusions 
upon  the  evidence,  and  their  sufficiency  for  the 
•lecree  rendered  will  be  considered. 

The  plaintiff  avers  that  his  association  with 
Ids  co-tenants  of  the  mine  was  a  mining  part- 
nership, and  seeks  to  enforce  his  rights  as  a 
member  of  such  partnership,  and  to  obtain  such 
other  and  further  relief  as  he  may  be  equitably 
entitled  to.  The  opinion  of  the  Judge  before 
whom  the  case  was  heard  shows  that  he  did  not 
recognize  the  existence  of  any  partnership  in 
mines  differing  from  ordinary  partnerships,  and 
his  finding  that  there  was  no  partnership,  as  al- 
leged, between  the  plaintiff  and  the  defendants, 
necessarily  followed.  The  allegations  of  the 
complaint,  whilst  asserting  a  mining  partner- 
ship, show  that  no  other  partnership  existed 
after  the  sale  of  Deronso's  and  Bernssa's  inter- 
nee 12  Otto. 


est.    Such  sa/e  would  have  ended  any  ordinary 
partnership. 

Mining  partnerships  as  distinct  associations, 
with  different  rights  and  liabilities  attaching  to 
their  mcml>ers  from  those  attaching  to  mem- 
bers of  ordinary  trading  partnerships,  exist  in 
all  mining  communities;  indeed, without  them, 
successful  mining  would  Ik-  attended  with  diffi- 
culties and  embarrassments,  much  greater  than 
tit  present.  In  Skillnian  v.Laehman,  the  ques- 
tion of  the  relation  existing  between  parties 
owning  several  interests  in  a  mine  came  before 
the  Supreme  Court  of  California,  and  that  court 
said  that  "  Whatever  may  l>c  the  rights  and  lia- 
bilities of  tenants  in  common  of  a  mine  not 
being  worked,  it  is  clear  that  where  the  several 
owners  unite  and  co-opernte  in  working  the 
mine,  then  a  new  relation  exists  between  them; 
and,  to  a  certain  extent,  they  are  governed  by 
the  rules  relating  to  partnerships.  They  form 
what  is  termed  a  mining  partnership,  which  is 
governed  by  many  of  the  rules  relating  to  ordi- 
nary partnerships,  but  also  by  some  rules  pecul- 
iar to  itself,  one  of  which  is  that  one  person 
may  convey  his  interest  in  the  nunc  and:  busi- 
ness without  dissolving  the  partnership."  28 
Col.,  203.  The  same  doctrine  is  asserted  in 
numerous  other  cases,  not  only  in  that  court, 
but  in  the  courts  of  England.  Associations  for 
working  mines  arc  generally  composed  of  a 
greater  number  of  persons  than  ordinary  trad-  16461 
mg  partnerships;  and  it  was  early  seen  that  the 
continuous  working  of  a  mine,  which  is  essen- 
tial to  its  successfuldevelopment,  would  be  im- 
possible, or  at  least  attended  with  great  difficul- 
ties, if  an  association  was  to  be  dissolved  by  the 
death  or  bankruptcy  of  one  of  its  members  or 
the  assignment  of  his  interest.  A  different  rule 
from  that  which  governs  the  relations  of  mem- 
bers of  a  trading  partnership  to  each  other  was, 
therefore,  recognized  as  applicable  to  the  rela- 
tions to  each  other  of  members  of  a  mining  as- 
sociation. The  delectutpertona,  which  is  essen- 
tial to  constitute  an  ordinary  partnership,  has 
no  place  in  these  mining  associations.  Dvryea 
v.  Burt,  28  Cal„  569;  Settembre  v.  Putnam,  30 
Cal.,490;  Taylor  v.Cfl*ffe,42Cal.,3G7.  There  are 
other  consequences  resulting  from  this  pecul- 
iarity of  a  mining  partnership,  particularly  as 
to  the  power  of  individual  members  to  bind  the 
association,  upon  which  there  is  no  occasion 
now  to  express  any  opinion.  Skillman  v.  Lacli- 
man[*upra\;  Dickinson  v.  Va/iw,10Barn.&  C, 
128;  RicketU  v.  Bennett,  4  C.  B.,  686. 
_  But  if  the  relation  of  the  plaintiff  to  his  asso- 
ciates could  not  be  considered  as  one  of  a  min- 
ing partnership,  he  was  still  entitled  to  an  ac- 
counting from  them,  if,  as  alleged  by  him,  he 
was  joint  owner  with  them  in  the  mine.  They 
went  into  possession  of  the  property  under  a 
conveyance  from  his  co-tenants,  and  admit  that 
whatever  proceeds  they  have  received  from  it 
were  taken  under  a  claim  of  ownership  derived 
from  that  source.  They  have,  upon,  their  own 
averments,  only  a  claim  in  any  event,  to  two 
thirds  of  the  proceeds;  and  if  the  plaintiff  was 
a  tenant  in  common  with  them,  they  can  only 
refuse  his  demand  to  the  other  third  by  repudi- 
ating their  own  right  to  anv  portion.  If  a  co- 
tenant,  he  had  a  right  to  call  for  an  accounting, 
whatever  might  be  the  ultimate  result  of  the 
claim  of  third  parties  to  the  whole  proceeds  as 
the  owners  of  the  mine  under  a  prior  location. 
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Oct.  Tehxt. 


He  was,  therefore,  entitled  to  a  finding  on  the 
que-itiou  oi  his  co-tenancy.  The  Judge  of  the 
District  Court  seemed  to  recognize  this  position, 
for,  after  finding  that  there  was  no  partnership 
—following  in  this  respect  his  peculiar  notions 
as  to  the  non-existence  of  such  an  association  as 
a  raining  partnership — he  passed  upon  the  claim 
to  an  accounting,  as  a  tenant  in  common  of  the 
mine,  with  the  defendants,  and  found  "  that 
[647]  there  was  no  such  co-tenancy  betAyeen  the  plaint- 
\S  and  defendants  in  the  mine  in  controversy 
as  entitled  the  plaintiff  to  an  account."  This  is 
not  a  sufficient  finding  of  fact  upon  which  to 
base  a  decree;  it  does  not  state  that  there  was 
no  co-tenancy  between  the  parties;  it  implies 
that  there  was  a  co-tenancy;  it  only  states  that 
there  was  not  such  r.n  one  as  entitled  the  plaint- 
iff to  an  accounting.  This  is  a  mere  legal  in- 
ference, not  the  trading  of  a  fact.  If  a  co-ten- 
ancy of  any  kind  cxiotcd,  it  is  a  question  of 
law  whether  or  not  it  entitles  one  co-tenant  to 
an  accounting  from  the  others. 

In  considering  the  v/holc  case,  we  think  that 
justice  will  be  subserved  by  a  new  hearing.  The 
defendants  recognize  the  possibility  of  the 
plaintiff  ultimately  establishing  his  right  to  a 
portion  of  the  proceeds  of  the  mine  in  their 
hands  against  the  claimants  of  the  alleged  earlier 
location.  They  aver  that  they  hold  the  proceeds 
subject  to  the  determination  of  pending  suits 
between  those  parties.  The  present  decree,  if 
affirmed,  would  cut  off  any  claim  of  the  plaint- 
iff even  should  he  prevail  in  that  litigation. 

The  decree  will  be,  therefore,  reversed  and  Vie 
cause  remanded,  with  direction  to  the  Supreme 
Court  of  the  Territory  to  send  it  to  the  District 
Court  for  a  new  hearing,  the  parties  to  be  at 
liberty  to  produce  new  proofs;  and  it  it  to  or- 
dered. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


1 664]  JOS.  P.  PAGE,  Admr.  of  Robert  C.  Page, 
Deceased,  Appt., 
«. 

BERNARD  BURNSTINE. 

(See  8.  C,  13  Otto,  864-672.) 

Parties  a*  witnesses  in  District  of  Columbia — as- 
signment of  policy. 

1.  The  provision  of  the  R.  8.  of  U.  8.,  that  no 
party  to  an  action,  by  or  against  a  personal  repre- 
sentative, can  testify  against  his  adversary  as  to  any 


transaction  with  or  statement  by  the  deceased,  un- 
less called  to  testify  thereto  by  the  opposite  party 
or  by  the  court,  applies  to  the  courts  of  the  District 
of  Columbia,  as  fully  as  to  the  Circuit  and  District 
Courts  of  the  United  States. 

2.  An  absolute  assignment  of  a  policy  of  insur- 
ance, held  on  the  evidence,  an  assignment  only  as 
security  for  money  loaned. 

[No.  175.1 

Argued  Jan.  /,,  1881.   Decided  Jan.  H,  1881. 

A  PPEAL  from  the  Supreme  Court  of  the 
Ix  District  of  Columbia. 
The  case  is  fully  stated  by  the  court. 
Mr.  W.  T.  Mattingly,  for  appellant. 
Mr.  Enoch  Totten,  for  appellee. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Su- 
preme Court  of  the  District  of  Columbia,  dis- 
missing a  bill,  filed  by  the  personal  representa- 
tive of  Robert  C.  Page,  for  the  purpose  of  se- 
curing for  the  estate  of  the  decedent  the  benefit 
of  a  policy  upon  his  life  for  $3,000,  issued  No- 
vember 22,  1866,  by  the  American  Life  Inst- 
ance Company  of  Philadelphia.  The  bill  con- 
ceded that  the  defendant,  Burnstinc,  had  an  in- 
terest in  the  policy  to  the  extent  ul  any  loans  of 
money  by  him  to  the  assured,  and  prayed  an 
account  for  the  ascertainment  of  such  sums. 
The  defendant  resisted  the  relief  asked,  upon 
the  ground  that,  at  the  death  of  the  assured,  he 
was  the  absolute  owner,  by  assignment,  of  the 
policy  and,  as  such,  entitled  to  receive,  to  his 
own  use,  the  entire  sum  which  might  be  real- 
ized thereon.  The  amount  due  on  the  policy.  1 665 ] 
was  $2,076.88,  which  was  paid  by  the  company 
into  court,  to  abide  the  result  of  this  suit. 

Among  the  depositions  taken  in  the  case  was 
that  of  Burnstinc.  He  testified  in  reference  to 
the  alleged  loans  by  him  to  Page  and  the  sever- 
al assignments  which  he  claims  were  executed 
to  him  by  the  assured. 

The  preliminary  question  for  our  considera- 
tion is  whether  Burnstine,  upon  his  own  motion, 
can  testify  as  a  witness  in  the  cause.  The  con- 
tention of  appellant's  counsel  is,  that  no  party 
to  an  action,  by  or  against  a  personal  represent- 
ative, can  testify  against  his  adversary  as  to  any 
transaction  with  or  statement  by  the  deceased, 
unless  called  to  testify  thereto  by  the  opposite 
party,  or  required  to  testify  thereto  by  the  court. 
Rev.  Stat.,  sec.  558.  This  rule,  it  is  claimed, 
applies  to  the  courts  of  the  District  of  Colum- 
bia as  fully  as  to  the  Circuit  and  District  Courts 
of  the  United  States.  The  contention  on  the 
other  hand,  of  counsel  for  the  appellee,  is. 


Note. — Life  insurance ;  assignability  oj 
Insurance  policy  for  benefit  of  wife  on 


icy. 
e  of  hus- 


band may  be  pledged  by  her  as  collateral  security 
for  the  husband's  debt,  unless  prohibited  by  statute. 
Collins  v.  Dawley,  4  Col.,  138 :  Charter  Oak  Life  Ins. 
Co.  v.  Brant,  47  Mo.,  410 ;  8.  C.,  4  Am.  Rep.,  328. 

Where  a  wife  indorses  policy  in  blank  and  delivers 
it  to  her  husband  ho  may  pledge  it,  Norwood  v. 
Guerdon,  80  111.,  263. 

Where  a  man  sold  and  assigned  an  insurance  pol- 
icy on  his  life  with  the  consent  of  the  company,  to 
one  who  had  no  insurable  interest  in  his  life ;  held, 
that  the  assignee  could  not  recover  on  the  policy. 
Franklin,  etc.,  Ins.  Co.  v.  Hazzard,  41  Ind..  116;  8.  C., 
18  Am.  Rep.,  818;  Stevens  v.  Warren,  101  Mass.,  664; 
Oammack  v.  Lewis,  82  U.  8.,  XXI.,  244 :  Mo.  VaL  L. 
Ins.  Co.  v.  Sturges.  18  Kan.,  98 ;  &  C, 26  Am.  Rep.,  761. 

If  a  policy  is  valid  in  its  inception,  it  maybe  as- 
signed to  anyone,  whether  be  has  any  interest  in  the 
life  of  the  sacured  or  not.  8t  John  v.  Am.  Mut.  L. 
Ins.  Co.,  18  N.  Y.,  81 ;  Valton  v.  Nat.  L.  F.  L.  Ass.  Co., 
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20  N.  T.,  82;  Ashley  v.  Ashley,  8  8im.,  140;  Clark  v. 
Allen,  11  R.  I.,  480 ;  8.  C,  23  Am.  Rep.,  496. 

A  policy  of  insurance  procured  by  one  on  his  own 
life  and  payable  to  his  heirsJs  not  assignable  by  him. 
Gosling  v.  Caldwell,  1  Lea,  464  ;  8.C.,  27  Am.Rep.,774. 

If  the  policy  is  payable  to  the  widow  and  heirs,  the 
proceeds  cannot  be  diverted  from  them.  Gould  v. 
Emerson.  00  Mass.,  164 ;  Eadie  v.  Summon,  26  N.  Y., 
9;  Conn.  Mut.  L.  Ins.  Co.  v.  Burroughs, 84 Conn. ,805; 
Ruppert  v.  Union  Mut.  Ins.  Co.,  7  Root.,  165 ;  Frat. 
Mut.  L.  Ins.  Co.  v.  Applegate,  7  Ohio  8U,  282. 

A  policy  for  the  benefit  of  the  wife  assign  edby  her 
husband  as  security,  remained  her  property,  al- 
though the  assignee  paid  the  premiums  on  the  same. 
Pence  v.  Makepeace,  65  Ind.,  846;  WUburn  v.  WU- 
burn,  83  Ind.,  866.  _  . 

Assignment  by  a  husband,  of  a  pohcy  ror  the  ben- 
efit of  his  wife  after  her  death  as  security,  only  par- 
ries the  interest  the  husband  derived  by  the  death  of 
the  wife  in  the  policy  as  her  property.  H alley  v. 
Heist,  86  Ind.,  196 ;  8.  C.,  44  Am.  Rep.,  286. 
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that  the  question  of  Burnstine's  competency  is 
to  be  determined  by  sections  876  and  877  of  the 
Revised  Statutes  relating  to  the  District  of  Co- 
lumbia. These  positions  require  careful  consid- 
eration; and  it  is  essential  to  a  clear  understand- 
ing of  the  question,  thus  presented,  to  ascertain 
the  history  of  the  several  provisions  now  incor- 
porated as  well  in  the  Revised  Statutes  of  the 
United  States  as  in  the  Revised  Statutes  relating 
lo  the  District  of  Columbia,  upon  the  subject  of 
the  competency  of  witnesses  in  courts  of  jus- 
tice. 

By  the  proviso  to  the  3d  section  of  an  Act, 
approved  July  2,  1864,  making  appropriations 
for  sundry  civil  expenses  of  the  government  for 
the  fiscal  vear  ending  June  80,  18(55,  it  is  dc- 
( hired,  "that  in  the  courts  of  the  United  States 
there  sliall  be  no  exclusion  of  any  witness  on 
account  of  color,  nor  in^ivil  actions.becausc  he 
is  a  party  to  or  interested  in  fhc  issue  tried. 
10  Stat.,  at  L.,  Col. 

By  an  Act,  approved  on  the  same  day,  July 
2, 1864,  entitled  "  An  Act -feinting  to  the  law 
of  evidence  in  the  District  of  Columbia,"  it  is 
declared  "That  on  the  trial  of  any  issue  joined, 
or  of  any  matter  or  question,  or  any  inquiry 
arising  in  any  suit,  act  ion  or  other  proceeding  in 
any  court  of  justice  in  the  District  of  Columbia, 
or  before  any  person  having,  by  law  or  by  con- 
sent of  parties,  authority  to  hear,  receive  and 
1666]  examine  evidence  within  said  District,  the  par- 
ties thereto,  and  the  persons  in  whose  bclialf 
any  such  action  or  other  proceeding  may  be 
brought  or  defended,  and  any  and  all  persons 
interested  in  the  same,  shall,  except  as  herein- 
after excepted,  be  competent  and  compellable 
to  give  evidence,  either  viva  voce  or  by  deposi- 
tion, according  to  the  practice  of  the  court,  on 
behalf  of  either  or  any  of  the  parties  to  the  said 
action  or  other  proceeding;  Provided, That  noth- 
ing herein  contained  shall  render  anj  person 
who  is  charged  with  any  offense  in  any  crimi- 
nal proceeding  competent  or  compellable  to 
give  evidence  for  or  against  himself  or  herself, 
or  shall  render  any  person  compellable  to  an- 
swer any  question  tending  to  criminate  himself 
or  herself,  or  shall  in  any  criminal  proceeding 
render  any  husband  competent  or  compellable 
to  Rive  evidence  for  or  against  his  wife,  or  any 
wife  competent  or  compellable  to  give  evidence 
for  or  against  her  husband,  or  in  any  proceed- 
ing instituted  in  consequence  of  adultery;  nor 
shall  any  husband  be  compellable  to  disclose  any 
communication  made  to  him  by  his  wife  during 
the  marriage,  nor  shall  any  wife  be  compellable 
to  disclose  any  communication  made  to  her  by 
her  husband  during  the  marriage."  13  Stat,  at 
L..  874. 

On  the  8d  of  March,  1865,  another  Act  upon 
the  subject  of  the  competency  of  witnesses,  was 
passed  by  Congress.  Its  title  was  "  An  Act  to 
Amend  the  8d  Section  of  an  Act  Entitled  'An 
Act  Making  Appropriations  for  Sundry  Civil 
Expenses  of  the  Government  for  the  Year  End- 
ing the  80th  Day  of  June,  1865,  and  for  Other 
Purposes/  so  far  as  the  same  Relates  to  Witness- 
es in  the  Courts  of  the  United  States."  By  that 
Act  it  is  declared  that  said  3d  section  of  the  ap- 
propriation Act  of  July  2,1864, '  'be.andthe  same 
hereby  is,  amended  by  adding  thereto  the  fol- 
lowing proviso:  Provided,  further,  That,  in  ac- 
tions by  or  against  executors,  administrators  or 
guardians,  in  which  judgment  may  be  rendered 
See  12  Otto. 


for  or  against  them,  neither  party  shall  be  al- 
lowed to  testify  against  the  other  as  to  any 
transaction  with  or  statement  by  the  testator, 
intestate  or  ward,  unless  called  to  testify  there- 
to by  the  opposite  party,  or  required  to  testify 
thereto  by  the  court."   18  Stat,  at  L.,  688. 

There  is  still  another  Act  which  has  an  im- 
portant bedring  upon  the  question  before  us. 
We  allude  to  that  portion  of  section  84  of  the  . 
Act  of  February  21,  1871,  creating  a  govern-  1 067 J 
mcnt  for  1he  District  of  Columbia,  which  de- 
clares that  "The  Constitution,  and  all  the  laws 
of  the  "United  States  which  ore  not  locally  inap- 
plicable, shall  have  the  same  force  and  effect 
within  the  said  District  of  Columbia  as  else- 
where within  the  United  States."  10  Stat,  at 
L.p  426.  This  provision  was  not  affected  by 
the  subsequent  displacement  of  the  District 
government  organized  under  that  Act. 

Thus  stood  the  law  up  to  the  date  when  the 
two  revisions,  one  the  Revised  Statutes  of  the 
United  States,  and  the  other  the  Revised  Stat- 
utes relating  to  the  District  of  Columbia,  went 
into  operation. 

If  it  be  true,  as  argued,  that  the  Supreme 
Court  of  the  District  of  Columbia,  although  or- 
ganized under  and  by  authority  of  the  United 
States,  and  possessing  the  same  powers  and  ju- 
risdiction as  the  Circuit  Courts  of  the  United 
States  (12  Stat,  at  L.,  703;  R.  S.  Dist.  Col.,  sec. 
760),  was  not  intended  to  be  embraced  by  the 
proviso  to  the  2d  section  of  the  Appropriation 
Act  of  July  2,  1864,  and  if,  as  may  be  further 
argued,  the  Act  of  March  3,  1865,  being,  in 
terms,  amendatory  only  of  that  section,  was  not 
intended  to  modify  the  special  Act  of  the  latter 
date  relating  to  this  District,  it-is,  nevertheless, 
quite  clear  that,  from  and  after  the  passage  of 
the  Act  of  February  21,  1871,  if  not  before, 
the  Act  of  March  8,  1865,  became  a  part  of  the 
law  of  evidence  in  this  District.  The  legal  ef- 
fect of  the  declaration  that  all  the  laws  of  the 
United  States,  not  locally  inapplicable,  should 
have  the  same  force  and  effect  within  this  Dis- 
trict as  elsewhere  within  the  United  States, was 
to  import  into,  or  add  to,  the  special  Act  of  July 
2, 1864,  relating  to  the  law  of  evidence  in  the 
District,  the  exception,  created  by  the  Act  of 
March  8,  1865,  to  the  general  statutory  rule,  ex- 
cluding parties  ns  witnesses.  This  is  manifestly 
so,  unless  it  be  that  a  statute  affecting  the  com- 
petency of  parties  as  witnesses  in  actions  by  or 
against  personal  representatives  and  guardians, 
in  which  judgment  may  be  rendered  for  or 
against  them,  was  "locally  inapplicable"  to  this 
District.  But  such  a  position  cannot  be  main- 
tained consistently  with  sound  reason.  The 
same  considerations  of  public  policy  which 
would  require  the  enforcement  of  such  a  stat- 
ute, as  that  of  March  3, 1865,  in  the  Circuit  and 
District  Courts  of  the  United  States,  without  [668] 
regard  to  the  laws  of  the  respective  States  upon 
the  same  subject,  would  suggest  its  application 
in  the  administration  of  justice  in  the  courts  of 
this  District.  Congress  no  doubt  felt  that  the 
general  rule  under  which  parties  were  permitted 
to  testify  upon  their  own  motion  put  the  estates 
of  deceased  persons  at  a  great  disadvantage,  if 
those  proceeding  against  them  by  suit  could, 
upon  their  own  motion,  testify  rs  to  transac- 
tions with,  or  statements  by  the  decedent.  To 
remedy  that  evil,  the  Act  of  March  8,  1865, 
was  passed,  and  it  should  not  be  held  locally 
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inapplicable  to  this  District,  simply  l)ecausc  it 
enlarges  the  exceptions  to  the  general  rule  es- 
tablished by  the  special  Act  of  July  2,  1864. 

These  views  do  not  at  all  conflict  with  the 
previous  decisions  of  this  court,  holding  that 
certain  provisions  of  the  General  Statutes  of  the 
United  States  relating  to  the  practice  and  pro- 
ceedings in  the  "courts  of  the  United  States," 
were  locally  inapplicable  to  territorial  courts. 
Those  decisions,  it  will  be  seen,  proceeded  upon 
the  ground,  mainly,  tliat  the  Legislatures  of  the 
Territories  referred  to,  in  the  exercise  of  power 
expressly  conferred  by  Congress,  had  enacted 
laws  covering  the  same  subjects  as  those  to 
which  the  General  Statutes  of  the  United  States 
referred.  It  was,  therefore,  ruled  that  the  ter- 
ritorial enactments,  regulating  the  practice  and 
proceedings  of  territorial  courts,  were  not  dis- 
placed or  superseded  by  general  statutes  upon 
the  same  subject  passed  by  Congress  in  refer- 
ence to  "courts  of  the  United  States."  Clinton 
v.  Knglebrerht,  18  Wall.,  434  [80  U.  S.,  XX., 
659];  HornbiMJc  v.  Toombs,  18  Wall.,  648  [85 
U.  8.,  XXI.,  9661;  Good  v.  Martin,  95  U.  S.  90 

I XXIV.,  841].  No  such  state  of  case  exists 
lere.  The  reasons  assigned  for  the  conclusion 
reached  in  those  cases"  have  no  application  to 
the  question  before  us. 

Such  being  the  law  when  the  Revised  Stat- 
utes of  the  United  States  and  the  Revised  Stat- 
utes relating  to  the  District  of  Columbia  went 
into  operation,  which  was  on  the  same  day,  we 
are  to  inquire  whether  Congress  by  those  revis- 
ions has  made  or  intended  to  make  any  change 
in  the  particular  rule  of  evidence  now  under 
examination.  We  are  of  opinion  that  no  altera- 
tion of  the  previous  law  was  made  or  intended 
.to  be  made.  The  special  Act  of  July  2,  1864, 
38  Stat,  at  L.,  851,  relating  to  the  law  of  evi- 
dence in  tliis  District,  is  reproduced,  ipsissimis 
verbis,  in  two  paragraphs,  constituting  sections 
876  and  877  of  the  District  revision;  the  Act  of 
July  18,  1862,  12  Stat,  at  L.,  588,  589,  the  3d 
1 669]  section  of  the  appropriation  Act  of  July  2, 1884, 
18  Stat,  at  L.,  374,  and  the  Act  of  March  8, 
1865,  18  Stat,  at  L.,  533,  are  consolidated  into 
one  paragraph,  and,  without  the  slightest  ma- 
terial change  of  language,  constitute  section  858 
of  the  Revised  Statutes  of  the  United  States; 
and  the  provision  already  quoted  from  the  Act 
of  February  21,  1871,  16  Stat,  at  L.,  426,  is  re- 

S educed  in  section  93  of  the  District  revision, 
we  consulted  alone  sections  876  and  877  of 
the  Revised  Statutes  relating  to  the  District,  we 
should,  perhaps,  be  constrained  to  hold  that,  in 
the  courts  of  the  District,  parties  could,  upon 
their  own  motion,  testify  as  well  in  actions  by 
or  against  personal  representatives  as  in  any 
other  action.  But  we  cannot  overlook  the  fact 
that,  in  the  revisions,  the  language  of  the  pre- 
vious statutes  have  undergone  no  change  what- 
ever. We  should  not,  therefore,  permit  the 
mere  collocation  or  re-arrangement  of  the  previ- 
ous statutes  in  the  new  revisions,  adopted  on 
the  same  day,  to  operate  to  change  the  law,  and 
thereby  defeat  the  will  of  Congress.  R.  8.  Dist. 
Col.,  sec.  1296;  R.  8.,  sec.  5600. 

For  these  reasons,  we  are  of  opinion  that 
Burnstine  could  not,  upon  his  own  motion,  tes- 
tify as  to  any  transaction  with  or  statement  by 
the  decedent,  Page.  His  deposition  as  to  such 
transactions  and  statements  must  be  excluded 
from  consideration, 

S70 


Upon  the  merits  of  the  case, we  waive  any 
consideratioi  of  the  question  suggested  in  ori! 
argument,  as  to  whether  Burnstine,  consistent  I  - 
with  public  policy,  could  acquire  by  assign- 
ment any  interest  in  the  insurance  upon  the  life 
of  Page,  beyond  such  amount  as  the  latter  act- 
ually owed  him  at  the  time  of  his  death.  Ko 
such  question  is  raised  in  the  pleadings,  nor  was 
it  suggested  or  considered  in  the  court  below. 
We  pass  it  by  for  the  additional  reason  that  it= 
determination  is  unnecessary  in  the  view  which 
the  court  takes  of  this  case. 

The  transactions  between  Page  and  Burnstine 
had  their  origin,  it  is  conceded,  in  a  loan  of 
money  by  the  latter  to  the  former.  To  secure 
that  loan  an  assignment  was  made  of  Page's  in- 
terest in  the  policy  to  the  extent  of  the  sum  bor- 
rowed. Each  subsequent  assignment  shows 
upon  its  face,  a  similar  arrangement,  until  thai 
oi  January  7,  1873.  was  executed.  Tho  latter 
assignment  by  itself  .importsan  absolute  transfer 
to  Burnstine  bf  all  the  right,  title  and  interest  of 
the  assured  in  the  policy,  and  to  the  payments  l°'ul 
previously  made  thereon,  as  well  as  all  benefit 
and  advantage  to  be  derived  therefrom.  But  the 
circumstances  disclosed  in  the  record  indicate, 
with  reasonable  certainty,  that  the  real  and  only 
object  of  the  execution  of  the  assignment  of  Jan- 
uary 7,  1873,  was  to  invest  Burnstine  with  the 
entire  control  of  the  policy,  to  the  end  that, 
thereafter,  the  company  might  deal  direct]  v 
with  him,  and,  upon  the  death  of  the  assured, 
that  he  might  l>c  invested  with  full  authority  to 
receive  the  proceeds  of  the  policy,  and  apply 
them  in  the  repayment  of  such  sum  or  sums  as 
he  had  loaned  to  Page  upon  the  security  of  the 
policy.  In  other  words,  the  last  assignment 
may  dc  construed  as  simply  appointing  Burn- 
stine, upon  the  death  of  the  assured,  to  receive 
from  the  company  such  sum  as  would  then  be 
due  on  the  policy,  and  after  re-imbursing  him- 
self to  the  extent  of  his  loans  to  Page,  to  pay 
the  balance  to  the  persons  entitled  thereto.  A 
different  construction  of  that  instrument  would 
place  Burnstine  in  the  position  of  being  pecun 
larily  interested  in  the  deatli  of  Page.  Unless 
compelled  to  do  so.  we  should  not  suppose  that 
he  had  any  desire  or  purpose  to  speculate  upon 
the  life  of  Page,  or  to  do  more  than  secure  the 
repayment  of  the  money  actually  loaned  by  him 
to  the  assured. 

This  construction  of  the  assignment  of  Janu- 
ary 7,  1873,  is  fortified  by  other  evidence. 
Cross,  the  local  agent  at  Washington  of  the  in- 
surance company,  drew  the  assignment.  In  his 
deposition,  taken  by  the  defendant,  lie  testifies 
that  Page  admitted,  about  December,  1871,  his 
inability  to  keep  up  the  premiums.  Burnstine 
was  advised  of  these  facts.  Cross  thereupon 
recommended  to  him  that,  in  order  to  sate  hiv>- 
self,  he  should  secure  an  absolute  assignment  of 
the  policy,  Nothing  was  said  by  the  partie>, 
upon  the  occasion  when  the  assignment  was 
drawn,  as  to  its  consideration.  If  the  intention 
had  been,  upon  the  part  of  Page,  to  make  an  un- 
conditional sale,  and  upon  the  part  of  Burn- 
stine, to  make  an  unconditional  purchase,  of 
the  policy,  something  would  have  been  then  said 
indicating  such  an  intention.  That  portion  of 
the  evidence,  which  we  are  at  liberty  to  con- 
sider, tends  to  show  that  Burnstine  acted  upon 
the  advice  of  Cross,  and  took  an  absolute  assign- 
ment, with  the  object  of  saving  himself — are*uH 
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which  can  be  accomplished  by  awarding  to  him, 
1 671]  out  of  the  proceeds  of  the  policy,  such  sum  as 
tvillre-imbursehimfor  the  loans  made  to  Page. 

This  conclusion  is  strengthened  by  the  lan- 
guage employed  by  Burnstme  in  his  receipt  of 
October  2,  1868.  In  that  paper,  he  acknowl- 
edges the  receipt  from  Page  of  six  orders,  for 
♦•30  each,  upon  the  disbursing  clerk  in  the  Post 
Office  Department,  and  agrees  that  in  the  event 
Page  dies  before  the  orders  are  paid,  and  he, 
Burnstine,  should  receive  from  the  insurance 
iompany  the  whole  or  a  part  of  the  amount  due 
on  the  policy,  he  "  would  make  such  a  settle- 
ment with  his  (Page's)  representatives  as  the 
case  may  require." 

This  obligation  of  Burnstine  was  not,  in  terms, 
withdrawn  or  canceled  in  any  of  the  assign- 
ments thereafter  executed,  and  the  receipt  of 
October  2,  1808,  should  not,  therefore,  be  over- 
looked in  ascertaining  the  real  purpose  the  par- 
tics  had  in  the  assignment  of  January  7,  1873. 
Our  conclusion  is  still  further  strengthened  by 
the  language  in  one  of  the  conditions  inserted 
in  die  policy  (of  which,  it  must  be  assumed,  the 
parties  were  aware),  to  the  effect  that,  "Incase 
of  the  assignments  of  a  policy,  whether  as  se- 
curity or  otherwise,  satisfactory  proofs  of  the  as- 
ugiiec's  interest  in  the  insured  life  must  be  fur- 
nished with  the  proofs  of  death."  If  the  com- 
pany or  Burnstine  understood  that  the  latter, 
by  the  assignment  of  January  7,  1873,  became 
entitled  to  the  whole  sum  due  on  the  policy  at 
the  death  of  the  assured,  without  reference  to 
the  amount  Burnstine  had  actually  paid  out,  it 
would  have  been  an  idle  ceremony  for  the  lat- 
ter to  have  furnished  proofs  of  his  interest  in 
the  assured  life. 

The  decree  must  be  reversed,  and  the  cause 
remanded  with  directions  that  an  account  be 
taken,  as  well  of  the  sums  actually  loaned  or 
paid  by  Burnstine  to  Page  upon  the  policy  as 
security  for  its  repayment,  as  of  all  sums  paid 
by  him  for  the  purpose  of  keeping  the  policy  in 
force,  and  for  such  decree  as  may  be  in  conform- 
ity to  this  opinion. 


(See  8.  C,  12  Otto,  672-S86.) 


Review  of  State  judgments— judgment  denying 
mandamus — judgment  on  equal  division  — 
court  of  appeals— division  of  a  State— void 
State  law. 


1.  A  Anal  judgment  or  decree  of  the  hlgheet  court 
or  a  State  In  which  a  decision  could  be  had.  may  hi- 
re-examined by  this  court,  where  the  decision  ex- 
pressed by  that  Judgment  involved  a  question  ur- 
der  the  Constitution,  laws,  or  treaties  of  the  Unite.! 
states,  and  was  adverse  to  some  riant,  privlleirc.  or 
immunity  claimed  under  them.        «•»  F™vuege,  oi 

-♦2"„A  fiftfK"?  jtenyfa*1*be  writ  of  mandamus. 
stands,  like  the  Judgment  in  an  ordinary  action  ni 
•a^fWbJect  to  review  under  similar  conditions, 
i  i      „  was  rendered  upon  an  equal  division  oi 
"  """"  '     '•"J  "     '  >tlm 

ciorceoitne  judgment,  it 
TV  res  poet  as 
of  all  the  judges. 

4.  Nor  does  it  matter  that  tho  judgment  was  ren- 
dered in  an  original  proceeding  in  the  Suprem 
Court  of  Appails  of  the  State,  and  not  in  a  cas. 
pending  beloro  that  cou  rt  on  appeal. 
•  5.  Where  a  State  to  divided  into  two  States,  in  tbc 
adjustment  of  liabilities  between  each  other,  th. 
debts  of  the  parent  State  should  be  ratably  appor- 
tioned among  them. 

6.  The  Act  of  Virginia  of  1876,  requiring  the  tax 
??  her  bonds,  issued  under  the  Funding  Act  of 
March  30,  1871,  to  be  deducted  from  the  coupon- 
originally  attached  to  them  when  tendered  in  pay- 
ment of  taxes  or  other  duos  to  the  State,  cannot  bo 
applied  to  coupons  separated  from  the  bonds  ami 
held  by  different  owners,  without  impairing  the 
contract  with  such  bondholders  contained  in  tho 
Funding  Act,  and  the  contract  with  the  bearer  ot 
the  coupons. 

[No.  154.] 
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opin  ion  among :  the  Judges,  does  not  impair  the  con- 
clusive force  of  the  Judgment.  It  is  as  binding  in 
cvcry  rcspoc'  as  if  rendered  upon  tho  concurrence 


Mr  Justice  Bradley,  dissenting: 
167?  i  "lS8ent  *rom  so  much  of  the  opinion  in 
*l  this  case  as  holds  that  the  Act  of  Congress 
relating  to  the  admission  of  parties  to  testify 
to  the  courts  of  the  United  States  applies  to  the 
courts  of  the  District  of  Columbia.  The  Act 
relating  to  that  subject,  in  reference  to  judicial 
Proceedings  in  the  District,  covers  the  whole 
subject  and  excludes  the  operation  of  any  gen- 
eral far  unless  the  latter  is  made  specially  ap- 
plicable. The  practice  of  admitting  colored 
persons  to  testify  prevailed  in  the  District  courts 
irom  the  organization  of  the  present  Supreme 
<^>urt  of  tho  District,  and  did  not  need  the  aid 
oi  the  general  statute.  The  admission  of  par- 
ues  to  testify  in  the  courts  of  the  District  was 
provided  for  in  a  distinct  and  separate  statute 
retaung  to  the  District  alone. 

.  concur  in  the  judgment  of  the  court  not- 
wwhstandmg  the  evidence  of  the  defendant. 
^ v  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

H.  C.  G.  HARTMAN,  Plff.  in  Err., 

SAMUEL  C.  GREENHOW,  Treasurer  of 

Crrv  of  Richmond. 
Sec  12  Otto. 


IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Virginia. 

The  case  is  fully  stated  by  the  court. 
Mr.  William  L.  Royal,  for  plaintiff  in 
error: 

The  Act  of  Assembly  imposes  taxes  equallv 
upon  her  bonds,  held  and  owned  by  persons  not 
citizens  or  residents  of  Virginia,  as  udoh  thoi-c 
held  and  owned  by  her  own  residents  and  citi- 
zens. Clearly,  so  far  as  it  docs  this,  the  Act  is 
void.  The  State  Tax  on  Foreign-held  Bonds,  1 5 
Wall.,  300  (82  U.  S.,  XXL,  179),  affirmed  in 
Tappan  v.  Mereh.  Nat.  Bk.,  19  Wall..  499  (W5 
U.  8.,  XXII.,  198);  Com.  v.  R.  R.  Cfc.,27Gratt.. 
844. 

Concede,  for  the  purposes  of  the  argument, 
that  the  Legislature  may  tax  the  bonds  of  the 
State  of  Virginia ;  although  it  may  tax  tin- 
bonds  of  the  State,  it  cannot,  when  a  coupon 
cut  from  a  bond  is  tendered  to  an  officer  of  tin- 
State,  for  payment  of  a  liability  to  the  State,  de- 
mand that  it  shall  be  received  with  the  tax  on 
the  bond  deducted  from  the  coupon.  Concede 
that  the  Commonwealth  may  tax  its  bonds; 
yet,  I  insist,  the  tax  must  be  collected  as  is  that 
on  any  other  property,  by  seizure  and  sale  of  the 
property  itself,  if  necessary.  If  the  citizen 
does  not  pay  the  tax  levied  on  bonds  owned  by 
him,  let  the  bond  be  seized  if  no  other  property 
can  be  found,  sold  in  market  overt,  that  part 
due  to  the  State  taken  from  the  proceeds,  and 
the  residue  turned  over  to  him. 

But  when  Virginia  issued  bonds  under  the 


Nora— What  is  final  decree  or  judgment  of  state  or 
other  court  from  which  appeal  lies.  See  no*',  to  Gib- 
bons v.  Ogden,  19  U.  S.  (f  Wheat),  448. 
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Act  of  1871,  it  made  a  contract  with  the  person 
to  whom  they  were  issued  that  coupons  would 
be  received  at  their  face  value, from  any  person 
in  the  world  who  happened  to  be  the  holder  of 
them,  in  payment  of  any  liability  to  the  State 
which  that  person  might  be  under,  at  any  time 
whatever,  after  the  maturity  of  the  coupon. 
If  this  was,  in  fact,  the  contract,  it  is  of  course 
manifest  that  the  law  providing  for  collections 
shall  not  receive  them  according  to  face  value, 
but  at  less  than  face  value,  is  a  law  impairing  the 
obligation  of  the  contract  and  is.therefore,  void. 

Mr.  James  G.  Field,  Atty-Oen.,  of  Vir- 
ginia, for  defendant  in  error: 

The  writ  of  mandamus  is  a  high  prerogative 
writ,  and  only  issues  when  there  is  a  clear  and 
specifie  legal  right  to  be  enforced  or  a  duty  to 
be  performed,  and  where  there  is  no  other  le- 
gal remedy.  The  right  asserted  or  the  duty  to 
be  performed  must  not  be  of  a  doubtful  char- 
acter, nor  in  any  respect  illegal.  See,  High,  Le- 
gal Remedies,  sees.,  7, 9,  82;  Tyler  v.  Taylor,  29 
Oratt.,  706,  787;  Page  v.  Clopton,  80Gratt.,  415. 

The  right  of  the  appellant  to  use  the  coupons, 
for  the  purpose  ana  in  the  mode  indicated, 
must  be  clear  and  well  defined,  and  the  duty  of 
Qreenhow  to  receive  them  absoluU 

The  question  to  be  decided  is,  whether  the 
State  of  Virginia  had  and  has  the  right  to  tax, 
as  other  choscs  in  action,  its  own  bonds,  in  the 
hands  of  its  own  citizens  and  tax  payers;  the 
law  under  which  the  bonds  were  issued,  not  pro- 
hibiting the  right  of  taxation.  If  the  right  of 
taxation  exists,  then  the  mode  of  levying  and 
collecting  the  tax  will  be  left  to  the  discretion 
of  the  Legislature  of  the  State. 

See,  KirOand  v.  Hotchkiss  (100  U.  S.,  491 
XXV.,  558);  in  Slate  Taxon  Foreign-Iield  Bonds, 
15  Wall.,  819  (82  U.  S.,  XXI.,  186),  Mr.  Justice 
Field,  delivering  the  opinion  of  the  court,  said: 

"  Unless  restrained  by  the  provisions  of  the 
Federal  Constitution,  the  power  of  the  State  as 
to  the  mode,  form  and  extent  of  taxation  bun- 
limited,  where  the  subjects  to  which  it  applies 
are  within  her  jurisdiction." 

There  was  no  discrimination  against  the  bonds 
of  the  State  in  the  levying  of  taxes.  Indeed,  it 
is  more  favorable,  in  providing  that  no  tax  is 
to  be  collected  unless  full  interest  be  paid  on  the 
bond.  And  even  when  full  interest  is  paid,  the 
bond  is  assessed  at  its  market  rather  than  its 
nominal  value. 

The  State  grants  lands  within  its  territorial 
limits,  by  deed,  with  covenants  of  title  and 
quiet  possession.  Yet  no  one  will  deny  the 
right  of  the  State  to  tax  the  land  so  granted  and, 
if  the  tax  is  not  paid  ,t  o  have  the  lands  sold  there- 
for, and  thus  defeat  its  own  deed.  But  this  is 
not  held  to  impair  the  contract. 

The  learned  counsel  for  the  appellant  relies 
very  much,  if  not  altogether,  upon  the  decision 
of  this  court  in  Murray  v.  Charleston,  96  U.  8., 
432-449  (XXIV.,  760-764),  to  sustain  the  posi- 
tion assumed  for  the  appellant.  The  facts  in  that 
case  are  so  very  different  from  those  in  the  case 
at  bar,  that  its  decision,  even  if  it  had  been  by 
a  unanimous  court,  would  not  be  decisive  of 
this  case. 

Here  no  effort  is  made  to  tax  a  foreigner  or 
non -resident;  no  effort  to  tax  property  having 
its  situs  beyond  the  limits  of  the  State;  no  un- 
just discrimination  as  to  rate  of  taxation.  And 
as  to  the  mode  of  collecting  the  tax,  it  is 
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necessary,  in  order  that  the  bonds  liable  to  tax- 
ation may  not  elude  this  reasonable  burden. 

The  power  of  taxation  is  a  part  of  the  legis- 
lative sovereignty  of  the  State  and  is  not  the  sub- 
ject of  contract  or  barter  or  sale  by  the  Legis- 
lature; and  if  the  Legislature  attempts  to  make 
such  contract,  it  is  a  fraud  on  the  sovereignty 
of  the  State  and,  of  necessity,  void. 

Bk.  v.  Bitting*.  4  Pet.,  561;  Bk.  v.  Sketty,  1 
Black,  486  (66  U.  S.,  XVII.,  178);  Ins.  Co.  v. 
Debolt,  16  How.,  416;  R.  R.  Co.  v.  Maouire,  20 
Wall.,  60,  01  (87  U.  S.,  XXII.,  298);  Cooley, 
Const.  Lim.,  479,  480;  McCulloch  v.  Md.,  4 
Wheat.,  428  ;  Cooley,  Tax,  8  ;  Duer  v.  Small, 
4  Blatchf.,  268;  Tucker  v.  Ferguson,  22  Wall. 
575  (89  U.  S-,  XXII.,  816). 

The  State  has  power  to  tax  its  own  bonds,  un- 
less said  bonds  have  been  expressly  exempted. 

Bk.  v.  Smith,  7  Ohio  St.,  42  ;  BaU  v.  Co. 
Comrs.,  10  Allen  (Mass).  ,100;  State  Tax  on  For- 
eign-held Bonds,  15  Wall.,  324,  825  (82  U.  S., 
XXI.,  188);  People  v.  Ins  Co.,  29  Col.,  588. 

If  it  is  claimed  that  the  right  of  taxation  has 
been  surrendered  by  the  State,  it  must  so  ap- 
pear, by  express  terms,  clear  and  unmistakable. 

R.  R.  Co.  v.  Pa.,  21  Wall.,  492,498,499  (88  U. 
S.,  XXII.,  595,  598);  Miami  Co.  v.  Bracken- 
ridge,  12  Kan.,  114. 

Bonds  of  the  United  States,  not  exempted  by 
Congress  from  state  taxation,  may  be  taxed  by 
the  State  in  which  they  are  owned  and  held. 

People  v.  Comrs.  of  Taxes,  23  N.  Y.,  192; 
Stale  Tax  on  Foreign-held  Bonds  (supra). 

The  tax,  properly  assessed  upon  the  state 
bonds,  may  be  collected  out  of  the  interest  of 
said  bonds  when  that  interest  is  paid. 

Malthy  v.  R  R.  Co.,  52  Pa.,  140;  State  Tax 
on  Forctgn-held  Bonds  (supra);  R.  R.  Co.  v.  Pa., 
15  Wall.,  826  (82  U.  S.,  XXX,  189). 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error,  who  is  the  petitioner  in 
the  court  below,  is  a  citizen  and  resident  of  the 
City  of  Richmond,  State  of  Virginia;  and  on  the 
5th  of  April,  1878, was  indebted  to  the  State  for 
taxes  to  the  amount  of  $26.53.  On  that  day 
he  tendered  to  the  Treasurer  of  Richmond — who 
is  by  law  charged  with  the  duty  of  collecting 
the  taxes  of  the  State  in  that  citv — certain  inter- 
est coupons,  which  were  overdue,  amounting 
to  $24,  cut  from  bonds  of  the  State,  issued  un- 
der the  provisions  of  an  Act  of  the  General 
Assembly,  passed  March  30,  1871,  commonly 
known  as  the  Funding  Act,  and  $2.58  in  lawful 
money  of  the  United  States,  in  payment  of  the 
taxes;  but  the  Treasurer  refused  to  receive  the 
coupons  in  discharge  of  the  taxes  without  first 
deducting  therefrom  the  taxes  upon  the  bonds  to 
which  they  were  originally  attached.  The  pe- 
titioner holding  the  coupons  was  not  at  the  time 
the  owner  of  such  bonds.  Upon  this  refusal  he 
applied  to  the  Supreme  Court  of  Appeals  of 
Virginia  f orawrit  of  mandamus  to  theTrcasurer 
to  compel  him  to  receive  the  coupons,  with  the 
money  mentioned,  in  full  discharge  of  the  pe- 
titioner's taxes, without  any  deduction  from  the 
coupons  for  the  taxes  upon  the  bonds. 

The  court  issued  a  rule  or  an  alternative  writ 
upon  the  Treasurer,  to  which  he  answered, that 
the  General  Assembly  of  the  State  had,  for 
many  years,  exercised  the  right  to  tax  all  bonds, 
choscs  in  action,  and  other  evidences  of  debt, 
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including  bonds  of  the  State;  that  the  taxes  as- 
sessed upon  the  latter  bonds  were  according  to 
their  market  value,  the  amount  being  fixed  at 
fifty  cents  on  the  one  hundred  dollars  of  such 
value;  that  the  law  required  the  taxes  to  be  col- 
lected when  the  interest  on  the  bonds  was  paid, 
and  made  it  a  high  penal  offense  for  any  officer  to 
receive  coupons  in  payment  of  taxes  without  de- 
ducting from  their  face  value  the  tax  levied  upon 
the  bonds  from  which  they  were  taken ;  and  he 
referred  to  several  Acts  of  the  Legislature  in  sup 
port  of  this  statement.  He  also  answered,  that 
at  the  time  the  coupons  were  tendered  to  him  he 
proposed  to  deduct  from  them  the  amount  of 
the  taxes  on  the  bonds  to  which  they  were  orig- 
inally attached,  and  demanded  of  the  petitioner 
a  like  amount  in  money  in  addition  to  what  was 
tendered ;  that  he  would  not  otherwise  have  been 
justified  iu  giving  a  receipt  in  full  for  the  taxes 
due.and  that  this  additional  amount  the  petition- 
er refused  to  pay.  The  respondent,  therefore, 
dcuicd  that  the  petitioner  was  entitled  to  the 
writ,  and  prayea  that  his  petition  be  dis- 
missed. 

The  application  was  fully  argued  before  the 
Supreme  Court  of  Appeals  by  counsel  for  the 
petitioner,  and  by  the  Attorney-General  of  the 
State  for  the  Treasurer.  The  Judges  of  the  court 
were  equally  divided  in  opinion  upon  it,  and,  as 
is  usual  in  such  cases,  the  application  was  de- 
nied, and  judgment  to  that  effect,  with  costs, 
was  entered.  To  review  this  judgment  the  case 
is  brought  here  on  writ  of  error. 

The  principal  question  for  determination,  as 
thus  seen,  is  the  validity  of  the  statute  of  the 
State  requiring  the  tax  levied  upon  its  bonds  to 
be  deducted  from  the  coupons  for  interest,  orig- 
inally attached  to  them,  when  the  coupons  arc 
presented  for  payment,  so  far  as  it  applies  to 
coupons  separated  from  the  bonds  and  held  by 
different  owners. 

To  fully  understand  this  question,  it  will  be 
necessary  to  make  a  brief  reference  to  the  legis- 
lation of  the  State  upon  her  indebtedness.  But 
hefore  doing  this,  there  is  a  question  of  jurisdic- 
tion to  be  considered.  The  judgment  of  the  Su- 
preme ( tourt  of  Appeals  being  entered  upon  an 
equal  division  of  opinion  among  its  Judges,  it 
.  is  argued  that  there  is  no  such  final  adjudica- 
tion of  the  State  Court  as  can  be  reviewed  by 
this  court. 

The  Revised  Statutes,  which  express  the  stat- 
ute law  of  the  United  States  in  force  December 
1, 1873,providc,  in  section  709 — embodying  sub- 
stantially the  provisions  of  the  23th  section  of 
the  Judiciary  Act  of  17S9,  1  Stat,  at  L.,  73— 
tliat  a  filial  judgment  or  decree,  iu  any  suit,  of 
the  highest  court  of  a  State  in  which  a  decision 
could  be  had,  may  be  rc-cxamincd  by  the  Su- 
preme Court  of  I  he  United  States  iu  throe  classes 
of  cases.  In  all  of  tlicm  there  must  be  a  final 
judgment  or  decree  of  the  highest  court  of  the 
State,  and  the  decision  expressed  by  that  judg- 
ment must  have  involved  a  question  under  the 
Constitution,  laws  or  treaties  of  the  United 
States,  and  have  been  adverse  to  some  right, 
privilege  or  immunity  claimed  under  thctn. 
Here  the  Supreme  Court  of  Appeals  certifies 
jjut  on  the  hearing  of  the  case  there  was  drawn 
in  question  the  validity  of  the  statute  of  the 
State  authorizing  the  tax  upon  the  bonds  and 
requiring  its  deduction  from  the  coupons,  on 
tue  ground  of  its  repugnancy  to  the  provision 
See  12  Onx  U.  S.  Book  20. 


of  the  Constitution  of  the  United  States  pro- 
hibiting any  legislation  by  the  States  impair- 
ing the  obligation  of  contracts;  and  that  the  de- 
cision was  in  favor  of  the  validity  of  the  state 
statute  and  against  the  right  claimed  by  the  pe- 
titioner under  the  provision  of  the  Constitution 
of  the  United  States.  That  this  certificate  cor- 
rectly states  the  question  involved  will  more 
clearly  appear  from  the  legislation  of  the  State, 
which  we  shall  presently  consider.  The  judg- 
ment denying  the  writ  of  mandamus  was  a  final 
determination  against  the  claim  of  the  petitioner 
to  have  the  coupons  held  by  him  received  for 
taxes  without  a  deduction  from  their  face  value 
of  the  amount  of  the  tax  levied  on  the  bonds. 
A  mandamus  in  cases  of  this  kind  is  no  longer 
regarded  in  this  country  as  a  mere  prerogative 
writ.  It  is  nothing  more  than  an  ordinary  pro- 
ceeding or  action  in  which  the  performance  of 
a  specific  duty,  by  which  the  rights  of  the  pe- 
titioner arc  affected,  is  sought  to  be  enforced. 
Says  Mr.  Chief  Justice  Taney:  "  It  undoubtedly 
came  into  use  by  virtue  of  prerogative  power  in 
the  English  Crown,  and  was  subject  to  regula- 
tions and  rules  which  have  long  since  lieon  dis- 
used; but  the  right  to  the  writ  and  the  power  to 
issue  it  have  ceased  to  depend  upon  any  preroga- 
tive power,  and  it  is  now  regarded  as  on  ordi- 
nary process  in  cases  to  which  it  is  applicable. 
It  was  so  held  by  this  court  in  the  cases  of  Ken- 
dall v.  K  S.,  12 Pet.,  615,  and  Kendall  v.  Shir*. 
8 How., 100."  Ki/.v.  Dcnniton,  24  How.,  97  [65 
U.  S.,  XVI.,  725].  And  such  we  understand  to 
be  the  law  of  Virginia.  The  judgment,  there- 
fore, in  the  case,  stands  like  the  judgment  in  an 
ordinary  action  at  law,  subject  to  review  under 
similar  conditions.  It  is  not  the  less  expressive 
of  the  decision  of  the  court  upon  the  merits  of  1 676] 
the  petitioner's  claim  in  the  case  because  it  is 
rendered  upon  an  "-qual  division  of  opinion 
among  the  Judges.  The  fact  of  division  dr.es 
not  impair  the.conclusive  force  of  the  judgment, 
though  it  may  prevent  the  decision  from  bein? 
authority  in  otnei  cases  upon  the  question  in- 
volved. The  judgment  is  that  of  the  entire 
court,  and  is  as  binding  in  even'  respect  as  if 
rendered  upon  the  concurrence  of  all  the  Judges. 
Lcuieur  v.  Price,  12  How.,  59;  Duraiit  v.  ktaer 
Co.,  7  Wall.,  107  [74  U.  S.,  XIX.,  154];  C.  101 
U.S.,  555  [XXV.,  961]. 

Nor  docs  it  matter  that  the  judgment  was 
rendered  in  an  original  proceeding  iu  the  Su- 
preme Court  of  Appeals  of  Virginia,  and  not  in 
a  case  pending  before  tliat  court  on  appeal.  It 
is  chough  for  our  jurisdiction  that  the  judg 
ment  is  by  the  highest  tribunal  of  the  State  in 
which  a  decision  could  Ite  had  in  the  suit. 
When  such  a  judgment  is  brought  before  us  fcr 
review,  involving  in  its  rendition  u  decision 
upon  a  federal  question,  we  do  not  look  beyond 
the  action  of  that  court.  It  is  enough  that  we 
have  its  final  judgment  in  the  case;  whether  it 
be  one  of  original  jurisdiction  or  heard  by  it  iu 
the  exercise  of  its  own  appellate  power  over  the 
inferior  courts  of  the  State. 

We  proceed,  therefore,  to  consider  the  legis- 
lation of  the  State  upon  her  indebtedness.  A 
brief  sketch  of  it  will  perhaps  enable  us  better 
than  in  any  other  way  to  exhibit  the  question  for 
our  determination,  and  indicate  the  solution  it 
should  receive. 

It  appears  from  the  statutes  to  which  v. :  arc 
referred— and  we  know  the  fact  as  a  matter  of 
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public  history — that  prior  to  the  late  civil  war 
Virginia  had  become  largely  indebted  for  mon- 
eys borrowed  to  construct  public  works  in  the 
State.  The  moneys  were  obtained  upon  her 
bonds,  which  were  issued  to  an  amount  exceed- 
ing $30,000,000.  Being  the  obligations  of  a 
State  of  large  wealth,  which  never  allowed  its 
fidelity  to  its  promises  to  be  questioned  any- 
where, the  bonds  found  a  ready  sale  in  the 
markets  of  the  country.  Until  the  civil  war, 
the  interest  on  them  was  regularly  and  prompt- 
ly paid.  Afterwards  the  payments  ceased,  and 
until  1871,  with  the  exception  of  a  few  small 
sums  remitted  in  coin  during  the  war  to  Lon- 
don for  foreign  bondholders,  or  paid  in  Virgin- 
ia in  Confederate  money,  and  a  small  amount 

f,677]  paid  in  1866  and  1867,  no  part  of  the  interest  or 
principal  was  paid.  During  the  war  a  portion 
of  her  territory  was  separated  from  her,  and  by 
its  people  a  uew  State,  named  West  Virginia, 
was  formed,  and  by  the  Congress  of  the  United 
States  was  admitted  into  the  Union.  Nearly 
one-third  of  her  territory  and  people  were  thus 
takcu  from  her  jurisdiction.  But  as  the  whole 
State  had  created  the  indebtedness  for  which 
the  bonds  were  issued,  and  participated  in  the 
benefits  obtained  by  the  moneys  raised,  it  was 
but  iust  that  a  portion  of  the  indebtedness 
should  be  assumed  by  that  part  which  was  taken 
from  her  and  made  a  new  State.  Writers  on 
public  law  speak  of  the  principle  as  well  estab- 
lished, that  where  a  State  is  divided  into  two  or 
more  States,  in  the  adjustment  of  liabilities  be- 
tween each  other,  the  debts  of  the  parent  State 
should  l>e  ratablv  apportioned  among  them. 
On  this  subject  Itent  says :  "  If  a  State  should 
l>c  divided  in  respect  to  territory,  its  rights  and 
obligations  are  not  impaired;  and  if  they  have 
not  been  apportioned  by  special  agreement, 
their  rights  are  to  be  enjoyed  and  their  obliga- 
tions fulfilled  by  all  the  parts  in  common."  1 
Com.,  26.  And  Hallcck,  speaking  of  a  State 
divided  into  two  or  more  distinct' and  independ- 
ent sovereignties,  says:  "In  that  case,  the  ob- 
ligations which  have  accrued  to  the  whole  be- 
fore the  division  are,  unless  they  have  been  the 
subject  of  a  special  agreement,  ratably  binding 
upon  the  different  parts.  This  principle  is  es- 
tablished by  the  concurrent  opinions  of  text 
writers,  the  decisions  of  courts,  and  the  practice 
of  nations."    Internat.  L.,  eh.  3,  sec.  27. 

In  conformity  with  the  doctrine  thus  stated 
bv  Hal  leek,  both  States — Virginia  and  West 
Virginia — have  recognized  in  their  Constitutions 
their  respective  liability  for  an  equitable  pro- 
portion of  the  old  debt  of  the  State,  and  have 
provided  that  measures  should  be  taken  for  its 
settlement.  The  Constitution  of  Virginia  of 
1870  declared  that  the  General  Assembly  should 
"Provide  by  law  for  adjusting  with  the  State  of 
West  Virginia  the  proportion  of  the  public  debt 
of  Virginia  proper  to  be  borne  bv  the  States  of 
Virginia  and  West  Virginia,"  and  should  "pro- 
vide that  such  sums  as  shall  be  received  from 
West  Virginia  shall  be  applied  to  the  payment 
of  the  public  debt  of  the  State."  Art.  10,  sec.  19. 

1 6781  The  Constitution  of  West  Virginia,  which 
went  into  effect  in  1863,  declared  that  "An,  eq- 
uitable proportion  of  the  public  debt  of  the 
Common  wealth  of  Virginia,  prior  to  the  first 
day  of  January,  1861,"  should  "  be  assumed  " 
by  the  State,  and  that  the  Legislature  should 
'ascertain  the  same  as  soon  as  practicable,  and 
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provide  for  the  liquidation  thereof  by  a  sinking 
fund  sufficient  to  pay  the  accruing  interest  and 
redeem  the  principal  within  thirty-four  years." 
Art.  8,  sec.  8. 

But  notwithstanding  these  constitutional  re 
quirements  and  various  efforts  made  to  adjust 
tne  liabilities  of  West  Virginia,  nothing  was  ac- 
complished up  to  March  30,  1871,  and  it  is 
stated  by  counsel  that  nothing  has  been  accom- 
plished since.  As  might  have  been  expected, 
the  position  of  Virginia  was  not  a  pleasant  one, 
being  charged  with  the  whole  indebtedness 
which  accrued  before  the  formation  out  of  her 
territory  of  a  new  State,  and  entitled  to,  with- 
out being  able  to  obtain,  a  contribution  from 
the  new  State  of  a  part  of  it,  corresponding  pro- 
portionately to  her  extent  and  population.  She, 
therefore,  undertook  to  effect  a  separate  adjust- 
ment with  her  creditors,  and  for  that  purpose, 
on  the  30th  of  March  1871,  passed  an  Act 
known  as  the  "Funding  Act"  of  the  Slate.  It 
is  entitled  "An  Act  to  Provide  for  the  Funding 
and  Payment  of  the  Public  Debt. "  Its  preamble 
recited  that  in  the  Ordinance  authorizing  the 
organization  of  the  State  of  West  Virginia  it 
was  provided  that  she  should  take  upon  hersclt 
a  just  proportion  of  the  public  debt  of  the  Com- 
monwealth of  Virginia,  prior  to  January  1, 
1861,  and  that  this  provision  had  not  been  ful- 
filled, although  repeated  and  earnest  efforts  in 
that  behalf  had  been  made  by  Virginia  ;  and 
then  declared  that, "To  enable  the  State  of  West 
Virginia  to  settle  her  proportion  of  said  debt 
with  the  holders  thereof,"  and  to  prevent  any 
complications  or  difficulties  which  might  be  in- 
terposed to  any  other  manner  of  settlements  nd 
'  'for  the  purpose  of  promptly  restoring  the  cred- 
it of  Virginia,  by  providing  for  the  certain  and 
prompt  payment  of  the  interest  on  her  propor 
tion  of  said  debt.as  the  same  shall  become  due,' 
the  Legislature  enacted  that  the  owners  of  tin 
bonds,  stocks,  or  interest  certificates  of  the 
State  (with  a  few  exceptions)  might  fund  tw< 
thirds  of  the  same  and  two  thirds  of  the  inter- 
est due  or  to  become  due  thereon  up  to  July  1 , 
1871,  in  six  percent  coupon  or  registered  boiul- 
of  the  State,  to  run  thirty -four  years,  the  bond- 
to  be  made  payable  to  order  or  "bearer,  and  l  lie 
coupons  to  bearer.  The  Act  declared  that  th< 
coupons  should  be  payable  semi-annually,  :.nd 
"l>e  receivable  at  and  after  maturity  tor  all 
taxes,  debts,  dues  and  demands  due  the  State.'' 
and  that  this  should  be  so  expressed  on  their 
face.  For  the  remaining  one  third  of  the  amount 
of  the  bonds  thus  funded  the  Act  provided 
that  certificates  should  be  issued  to  the  credit*  a  s, 
setting  forth  the  amount  of  the  bonds  not 
funded,  with  the  interest  thereon,  and  that  their 
payment  would  be  provided  for  in  accordance 
with  such  settlement  as  might  be  subsequently 
had  between  the  two  States;  and  that  Virginia 
would  hold  the  bonds  surrendered,  so  far  as 
they  were  not  funded,  in  trust  for  the  holder  or 
his  assignees.  The  bonds  of  the  State.with  the 
accumulated  interest,  then  amounted  to  ov»r 
forty  millions  of  dollars. 

Under  this  Act  a  large  number  of  the  creditors 
of  the  State,  holding  bonds  amounting,  includ- 
ing interest  thereon,  to  about  thirty  millions  of 
dollars,  surrendered  them  and  took  new  bonds 
with  interest  coupons  annexed  for  two-thirds  of 
their  amount  and  certificates  for  the  balance. 
A  contract  was  thus  consummated  between  the 
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State  and  the  holders  of  the  new  bonds,  and  the 
holders  of  the  coupons,  from  the  obligation  of 
which  she  could  not,  without  their  consent,  re- 
lease herself  by  any  subsequent  legislation.  She 
thus  bound  herself,  not  only  to  pay  the  bends 
when  they  became  due,  but  to  receive  the  in- 
terest coupons  from  the  bearer  at  and  after  their 
maturity,  to  their  full  amount,  for  any  taxes  or 
dues  by  him  to  the  State.  This  receivability  of 
the  coupons  for  such  taxes  and  dues  was  written 
on  their  face,  and  accompanied  them  into  what- 
ever hands  they  passed.  It  constituted  their 
chief  value,  and  was  the  main  consideration  of- 
fered to  the  holders  of  the  old  bonds  to  surren- 
der them  and  accept  new  bonds  for  two-thirds 
of  their  amount. 

In  Woodruff  v.  TrapnaU,  reported  in  10th 
Howard,  190,  a  provision  in  an  Act  of  Arkan- 
sas, similar  to  this  one,  that  the  bills  and  notes 
of  the  Bank  of  the  State  of  Arkansas,  the  capi- 
tal of  which  belonged  to  the  State,  should  "be 
received  in  all  payments  of  debts  due  to  the 
State  of  Arkansas,"  was  held  to  be  a  contract 
with  the  holders  of  such  notes  which  was  bind- 
f6801  m£  on  tne  State,  and  that  the  subsequent  repeal 
1  of  the  provision  did  not  affect  the  notes  pre- 

viously issued.  "  The  notes,"  said  the  court, 
"are  made  payable  to  bearer;  consequently 
every  bona  fide  holder  has  a  right,  under  the 
28th  section"  (the one  making  the  notes  receiv- 
able for  dues  to  the  State),  "  to  pay  the  State 
any  debt  he  may  owe  it  in  the  paper  of  the  bank. 
It  is  a  continuing  guaranty  by  the  State  that 
the  notes  shall  be  so  received.  Such  a  contract 
would  be  binding  on  an  individual,  and  is  not 
the  less  so  on  the  State."  "And  that  the  Legis- 
lature could  not  withdraw  this  obligation  from 
the  notes  in  circulation  at  the  time  the  guaranty 
was  repealed,  is  a  position  which  can  require  no 
argument."  In  l<\irman\.  Niehol,  reported  in 
the  8th  Wallace,  44  [75  U.  S.,  XIX.,  370J,  a 
similar  provision  in  an  Act  ot  Tennessee,  de- 
claring that  certain  notes  of  the  bank  of  that 
State  should  be  "receivable"  at  the  Treasury  of 
the  8tate  and  by  tax  collectors  and  other  public 
officers,  "in  all  payments  for  taxes  and  other 
moneys  due  the  State,"  was  held  by  this  court 
unanimously  to  constitute  a  valid  contract  be- 
tween the  State  and  every  person  receiving  a 
note  of  the  bank.  An  attempt  was  made  in  the 
case  to  restrain  the  operation  of  the  guaranty 
contained  in  the  provision  to  the  person  who  re- 
ceived the  note  in  the  course  of  his  dealing  with 
the  bank,  but  the  court  said:  "  The  guaranty  is 
in  no  sense  a  personal  one.  It  attaches  to  the 
note ;  is  part  ■  >f  it,  as  much  so  as  if  written  on 
the  back  of  it;  goes  with  the  note,  everywhere, 
and  invite*  everyone  who  has  taxes  to  pay  to 
take  it." 

Yet,  notwithstanding  the  language  of  the  Act 
of  March  30,  1871,  providing  that  the  interest 
coupons  of  the  new  bonds  should  "be  receivable 
at  and  after  maturity  for  all  taxes,  debts,  dues 
and  demands  due  the  State,"  and  this  was  so 
expressed  upon  their  face, the  Legislature  oi  Vir- 
ginia, less  than  one  year  afterwards,  on  the  7th 
of  March,  1872,  passed  an  Act  declaring  that 
thereafter  it  should  "  not  be  lawful  for  the  offi- 
cers charged  with  the  collection  of  taxes  or  other 
demands  of  the  State,"  then  due  or  which  should 
thereafter  become  due  "  to  receive  in  payment 
thereof  anything  else  than  gold  or  silver  coin, 
United  States  Treasury  notes,  or  notes  of  the 
See  12  Otto. 


national  banks  of  the  United  States."  This  Act, 
as  seen  on  its  face,  is  in  direct  conflict  with  the  [681] 
pledge  of  the  State  of  the  previous  year,  and 
with  the  decisions  of  this  court  to  which  we 
have  referred.   Its  validity,  as  might  have  been 
expected,  was  soon  attacked  in  the  courts,  as  im- 
pairing the  obligation  of  the  contract  contained 
in  the  Funding  Act,  and  came  before  the  Su- 
preme Court  of  Appeals  of  the  State  for  consid- 
eration in  Antoni  v.  Wright,  at  its  November 
Term  of  1872  [22  Gratt.,  8881.  The  subject  was 
there  most  elaborately  and  learnedly  treated. 
The  cases  above  were  cited  by  the  court;  and 
the  provision  of  the  Funding  Act  was  shown, 
by  reasoning  perfectly  conclusive,  to  be  a  con- 
tract founded  upon  valuable  considerations  and 
binding  upon  the  State.  It  was  earnestly  pressed 
upon  the  court  that  it  was  not  within  the  legit- 
imate power  of  the  Legislature  to  make  such  a 
contract;  that  it  would  tend  to  embarrass  the 
action  of  subsequent  Legislatures  by  depriving 
them  of  the  proper  control  of  the  annual  reve- 
nue, and  might,  by  absorbing  the  revenue,  sub- 
stantially annul  the  taxing  powr  and  put  a  stop 
to  the  wheels  of  government.   But  the  court 
said,  among  other  answers  to  this,  that  no  right- 
ful power  of  the  State  was  surrendered  by  the 
legislation,  but  simply  a  provision  made  for  the 
payment  of  the  debts  of  the  State;  that  the  an- 
nual accruing  interest  on  the  debt  of  the  State 
was  in  all  well  regulated  governments  deemed 
an  essential  part  of  their  annual  expenses,  and 
was  always  annually  provided  for.   The  Act 
only  made  provision  for  an  annual  appropria- 
tion of  a  portion  of  the  revenue,  derived  from 
taxation,  to  the  payment  of  existing  debts;  and 
such  legislation  could  not  be  deemed  a  great 
stretch  of  power,  when  the  organic  law  of  the 
State  not  only  contemplated  the  punctual  an- 
nual payment  of  the  interest  of  her  entire  debt, 
but  imperatively  required,  on  the  creation  of  a 
debt,  that  a  sinking  fund  should  be  at  once  es- 
tablished, to  be  applied  solely  to  its  extinction. 
The  organic  law  thus  not  merely  authorized, 
but  required  the  Legislature  which  created  the 
debt  to  bind  all  future  Legislatures,  by  the  es- 
tablishment of  a  fund  to  be  applied  solely  to  the 
extinction  of  the  debt.   And  as  to  the  objection 
that  such  legislation  might  and  probably  wou'd 
result  in  crippling  the  power  and  resources  of 
the  State  in  time  of  war  or  other  great  calamity, 
the  court  said,  that  legislation  cannot  well  be 
adapted  in  advance  to  extraordinary  and  excep-  r____ 
tional  cases;  that  such  cases  will  occur  at  all  Le8*J 
times  with  all  Nations,  and  must  be  provided  for 
by  the  wisdom  and  prudence  of  the  government 
for  the  time  being/  "At  such  a  time,  however," 
said  the  court,  in  words  full  of  wisdom,  "  the 
honored  name  and  high  credit  secured  to  a  State 
by  unbroken  faith,  even  in  adversity,  will,  apart 
from  all  other  considerations,  be  worth  more  to 
her  in  dollars— incalculably  more— than  tho 
comparatively  insignificant  amount  of  the  inter- 
est on  a  portion  of  thepublic  debt  enjoyed  by 
breach  of  contract."  The  court  thus  expressed 
a  great  truth,  which  all  just  men  appreciate, 
that  there  is  no  wealth  or  power  equal  to  that 
which  ultimately  comes  to  a  State  when  in  all 
her  engagements  she  keeps  her  faith  unbroken. 

These  decisions  of  the  Federal  and  State 
Courts  dispose  substantially  of  the  question  pre- 
sented in  the  case  at  bar.  The  Act  of  March, 
1872,  being  held  to  be  invalid,  the  coupons  were 
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subsequently,  and  untfl  March  1878,  received 
for  all  taxes  due  the  State  to  their  full  amount. 
Ou  the  25th  of  that  month,  the  Legislature 
passed  an  Act  providing  that  from  the  interest 
payable  out  of  the  Treasury  on  bonds  of  the 
State, whether  funded  or  unf unded.there  should 
be  retained  a  tax  equal  in  amount  to  fifty  cents 
on  the  one  hundred  dollars  of  their  market  valu  3, 
on  the  first  day  in  April  of  each  year,  and  made 
it  the  duty  of  every  officer  of  the  Common- 
wealth, charged  with  the  collection  of  taxes,  to 
deduct  from  the  matured  coupons  which  might 
be  tendered  to  him  in  payment  of  taxes,  or  oth- 
er dues  to  the'  State,  such  tax  as  was  then  or 
might  thereafter  be  imposed  on  the  bonds.  The 
Act,  in  terms,  applied  to  all  bonds  of  the  State, 
whether  held  by  her  own  citizens  or  non-resi- 
dents and  citizens  of  other  States  or  countries. 
In  1874,  the  Legislature  modified  this  provision 
so  that  the  tax  on  the  bonds  should  not  be  re- 
tained from  the  interest  paid  on  them,  when 
they  were  the  property  of  non-residents  of  the 
Commonwealth.  But  this  exemption  was 
omitted  in  the  Act  of  1876,  providing  for  the  as- 
sessment of  taxes  in  the  State,  in  which  the  pro- 
vision of  the  Act  of  1878  was  inserted.  It  is  the 
validity  of  this  provision  requiring  the  tax  levied 
on  the  bonds  to  be  deducted  from  the  coupons 
held  by  other  parties,  when  tendered  in  pay- 
ee ment  of  their  taxes  or  other  dues  to  the  State, 
[683]  which  is  presented  for  our  determination. 

The  power  of  the  State  to  impose  a  tax  upon 
her  own  obligations  is  a  subject  upon  which 
there  has  been  a  difference  of  opinion  among 
jurists  and  statesmen.  On  the  one  hand,  it  has 
been  contended  that  such  a  tax  is  in  conflict 
with  and  contrary  to  the  obligation  assumed; 
that  the  obligation  to  pay  a  certain  sum  is  in- 
consistent with  a  right,  at  the  same  time,  to  re- 
tain a  portion  of  it  m  the  shape  of  a  tax,  aud 
that  to  impose  such  a  tax  is,  therefore,  to  violate 
the  promise  of  the  government.  See,  Hamilton 
on  the  Public  Credit,  in  his  works,  3d  Vol.,  pp. 
614-618. 

On  the  other  hand,  it  is  urged  that  the  bonds 
of  every  State  are  property  in  the  hands  of  its 
creditors  and,  as  such,  that  they  should  bear  a 
due  proportion  of  the  public  burdens.  In  the 
case  of  Murray  v.  Charleston,  96  U.  8.,  482 
[XXIV.,  760]  there  are  many  pertinent  and  just 
observations  on  this  subject  which  it  is  not  ma- 
terial to  repeat,  for  the  question  is  not  neces- 
sarily involved  in  the  disposition  of  the  case  be- 
fore us.  Whatever  may  be  the  wise  rule — look- 
ing at  the  necessity  iu  a  commercial  country  for 
its  prosperity  that  its  public  credit  should  never 
be  impaired— as  to  the  taxability  of  the  public 
securities,  it  is  settled  that  any  tax  levied  upon 
them  cannot  be  withheld  from  the  interest  pay- 
able thereon.  Such  was  the  decision  of  this 
court  in  Murray  v.  Charleston.  There  the  city 
had  issued  certificates  of  stock,  whereby  it  prom- 
ised to  pay  to  the  owners  thereof  certain  sums 
of  money,  with  six  per  cent  interest,  payable 
quarterly.  Subsequently  it  imposed  a  tax  of 
two  per  cent  on  the  value  of  all  property  within 
its  limits  for  the  purpose  of  meeting  the  ex- 
penses of  ita  government;  and,  treating  its  stock 
as  part  of  such  property,  directed  that  the  tax 
assessed  upon  it  should  be  retained  by  the  Treas- 
urer of  the  city  from  the  interest  due  thereon. 
To  recover  the  amount  thus  retained,  which 
was  one-third  of  the  interest  stipulated,  suit  was 
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brought.  The  city  defended  its  action  on  the 
ground  that  the  tax  on  the  stock  was  not  higher 
than  the  tax  on  all  other  property  of  its  citizens, 
and  that  all  property  in  the  city  was  subject  to 
taxation;  but  the  court  answered  that,  by  the 
legislation  of  the  city,  ita  obligation  to  its  cred- 
itors was  impaired,  and,  however  great  its  power 
of  taxation,  it  must  be  exercised,  being  a  polit- 
ical agency  of  the  State,  in  subordinauon  to  the 
inhibition  of  the  Federal  Constitution  against  [684] 
legislation  impairing  the  obligation  of  contracts. 
Until  the  interest  was  paid,  no  Act  of  the  State 
or  of  its  political  subdivisions,  exercising  legis- 
lative power  by  its  authority,  could  work  an 
exoneration  from  what  was  promised  to  the 
creditor.  This  decision  would  be  decisive  here, 
but  the  present  case  is  still  stronger  for  the  cred- 
itor. The  Funding  Act  made  the  bonds  issued 
under  it  payable  to  order  or  bearer,  and  made 
the  coupons  payable  to  bearer.  They  were,  so 
far,  distinct  and  independent  contracts,  that 
they  could  be  separated  from  each  other  and 
transferred  to  different  hands. 

In  Clark  v.  Iowa  City  we  had  occasion  to  speak 
of  bonds  of  municipal  bodies  and  private  cor- 
porations having  similar  coupons,  and  the  lan- 
guage there  used  is  applicable  here.  We  said 
that  most  of  such  bonds  "Are  issued  in  order  to 
raise  funds  for  works  of  large  extent  and  cost, 
and  their  payment  is,  therefore,  made  at  distant 
periods,  not  unf  requently  beyond  a  quarter  of 
a  century.  Coupons  for  different  installments 
of  interest  are  usually  attached  to  such  bonds 
in  the  expectation  that  they  will  be  paid  as  they 
mature,  however  distant  the  period  fixed  for  the 
payment  of  the  principal.  These  coupons,  when 
severed  from  the  bonds,  are  negotiable  and  pass 

S delivery.  They  then  cease  to  be  incidents  of 
;  bonds,  and  become  in  fact  independent 
claims;  they  do  not  lose  their  validity  if  for  any 
cause  the  bonds  are  canceled  or  paid  before  ma- 
turity, nor  their  negotiable  character,  nor  their 
ability  to  support  separate  actions.  They  then 
possess  the  essential  attributes  of  commercial 
paper,  as  has  been  held  by  this  court  in  repeat- 
ed instances."  20  Wall.,  689  [87  U.  8.,  XXII., 
4291. 

Here,  also,  the  coupons  held  by  the  petitioner 
were  distinct  contracts  imposing  separate  obli- 
gations upon  the  State.  He  was  not  the  owner 
of  the  bonds  to  which  they  had  been  originally 
attached.  In  his  hands  they  were  as  free  and 
discharged  from  all  liability  on  these  bonds  as 
though  they  had  never  been  connected  with 
them.  And  surely  it  is  not  necessary  to  argue 
that  an  Act  which  requires  the  holder  of  one 
contract  to  pay  the  taxes  levied  upon  another 
contract  held  by  a  stranger  cannot  be  sustained. 
Such  an  Act  is  not  a  legitimate  exercise  of  the 
taxing  power:  it  undertakes  to  impose  upon  one 
the  burden  which  should  fall,  if  at  all,  upon 
another. 

The  Funding  Act  stipulated  that  the  coupons  [  685 1 
should  be  receivable  for  all  taxes  and  dues  to 
the  State,  that  is,  for  taxes  and  dues  owing  by 
the  holders  of  the  coupons,  and  for  their  full 
amount;  and  upon  this  pledge  the  holders  of 
the  bonds  of  the  State  surrendered  them,  and 
took  new  bonds  for  two  thirds  of  their  amount. 
The  Act  of  1876  declares  that  the  coupons  shall 
not  be  thus  received  for  taxes  and  dues  owing 
by  the  holders  of  them  for  their  full  amount, 
but  only  for  such  portion  as  may  remain  after 
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a  tax  subsequently  levied  upon  the  bonds,  to 
which  they  were  originally  attached,  is  deduct- 
ed, though  the  bonds  be  held  by  other  parties. 
If  this  Act  does  not  impair  the  contract  with 
the  bondholder,  who  was  authorized  to  trans- 
fer to  others  the  coupons  with  this  quality  of 
receivability  for  taxes  annexed,  and  also  the 
contract  with  the  bearer  of  the  coupon  written 
on  its  face  that  it  should  be  received  for  all 
taxes  to  the  State,  it  is  difficult  to  see  in  what 
way  the  contract  with  either  would  be  impaired, 
even  though  the  tax  on  the  bond  should  equal 
the  whole  face  of  its  coupons.  If,  against  the 
express  terms  of  the  contract,  the  State  can  take 
a  portion  of  the  interest  in  the  shape  of  a  tax  on 
the  bond,  it  may  at  its  pleasure  take  the  whole. 

We  are  clear  that  this  Act  of  Virginia  of  1870 
(sec.  117),  requiring  the  tax  on  her  bonds,  is- 
sued under  the  Funding  Act  of  March  80, 
1871,  to  be  deducted  from  the  coupons  original- 
ly attached  to  them  when  tendered  in  payment 
of  taxes  or  other  dues  to  the  State,  cannot  be 
applied  to  coupons  separated  from  the  bonds, 
and  held  by  different  owners, without  impairing 
the  contract  with  such  bondholders  contained 
in  the  Funding  Act,  and  the  contract  with  the 
bearer  of  the  coupons.  It  follows  that  the  peti- 
tioner was  entitled  to  a  writ  of  mandamus  to 
compel  the  Treasurer  of  the  City  of  Richmond  to 
receive  the  coupons,  tendered  to  him  in  pay- 
ment of  taxes  due  the  State,  for  their  full 
amount 

Tlie  judgment  of  the  Supreme  Court  of  Ap- 
peals denying  the  writ  mutt,  therefore,  be  reverted, 
and  the  eate  remanded  for  further  proceedings  in 
accordance  with  t/tis  opinion;  and  tt  is  so  ordered. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

[686]     Mr.  Justice  Miller  dissenting. 

I  dissent  from  the  judgment  of  the  court.  In 
addition  to  the  general  proposition  which  I  have 
always  maintained,  that  no  Legislature  of  a 
State  has  authority  to  bargain  away  the  State's 
right  of  taxation,  I  am  of  opinion  that  in  issuing 
the  bonds  ar  J  coupons  which  are  the  subject  of 
this  controversy,  the  Legislature  of  Virginia, 
neither  in  terms  nor  by  any  just  inference,  made 
any  contract  that  the  bonds  and  coupons  should 
not  be  subject  to  the  same  taxes  as  other  prop- 
erty taxed  by  the  State. 
True  copy.  Teat: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited— 106  U.  8.,  288 ;  10T  U.  8.,  745, 771, 788, 81*. 


GEORGE  H.  SHARPE.  Ptff.  in  Err., 
v. 

MICHAEL  L.  DOYLE  et  al. 
(See  8.  C,  12  Otto,  686-691.) 
Review  of  state  judgment— jurisdiction. 

1.  Where  a  warrant  is  issued  to  a  U.  S.  Marshal,  to 
take  possession  of  a  bankrupt's  estate,  and  a  pur- 
chaser from  the  bankrupt  sues  him  in  a  suite  court 
for  so  doing-,  and  the  Marshal  sets  up  as  a  defense 
that  such  purchase  was  a  fraud  oa  the  bankrupt 
law  and  passed  no  title,  and  asserts  a  right  to  it  un- 
der such  law.  which  right  is  decided  adversely  to 
him,  the  case  is  proper  to  be  reviewed  in  this  court. 

2.  In  such  case,  the  title  to  the  property  and  the 
rightfulness  of  the  seizure  under  the  writ  were 
open  to  inquiry. 

[No.  179.] 

See  12  Otto. 


Argued  Jan.  6, 1881.      Decided  Jan.  H,  1881. 

IN  ERROR  to  the  Superior  Court  of  the  City 
of  New  York. 
The  case  is  fully  stated  by  the  court. 
Messrs.  Chas.  E.  Whitehead  and  D.  M. 

Porter,  for  plaintiff  in  error: 

The  United  8tates  Marshal,  under  a  provis- 
ional warrant,  has  the  right  to  seize  goods  of  a 
bankrupt  wheresoever  they  may  be  found,  and 
if  he  seizes  them  in  good  faith,  in  the  possession 
of  some  person  claiming  to  have  a  title  to  them 
by  transfer  from  the  bankrupt,  in  a  suit  brought 
by  the  claimant  against  the  Marshal  for  the 
value  of  such  goods,  the  bona  fide  character  of 
the  plaintiff's  title  is  to  be  proven  and  tried  in 
the  ordinary  way. 

This  ruling  of  the  court  was  error,  as  it  took 
from  the  jury  all  question  of  defendants  in  er- 
ror's knowledge  of  the  purpose  of  Landers, 
which  was  a  purpose  of  diverting  the  goods  of 
a  bankrupt  to  a  single  creditor,  and  if  the  de- 
fendant in  error  was  cognizant  of  (hat  intent 
and  that  diversion,  he  was  a  party  to  it. 

O'Brien  v.  Weld,  92  U.  S.,  81  (XXI1L,  675); 
Case  ofBriggs,  8  Bk.  Reg.,  688;  Stevenson  v. 
McLaren,  14  Bk.  Reg., 408;  Hanson  v.  Herrick. 
100  Mass.,  828. 

Mr.  Wm.  Henry  Arnoui,  for  defendant 
in  error: 

The  Bankrupt  Act,  section  40,  authorized  the 
issuing  of  a  warrant  "  To  take  possession  pro- 
visionally of  all  the  property  ana  effects  of  the 
debtor." 

This  gives  no  authority  to  take  possession  of 
the  property  of  any  other  person.  It  applies 
only  to  property  belonging  to  the  debtor,  and 
over  which  he  exercises  acts  of  ownership  at 
the  time.  So  it  has  been  decided  under  this 
section  that  where  an  assignee  claims  property 
or  a  fund  which  has  been  transferred  by  the 
bankrupt  before  the  proceedings  in  bankruptcy 
were  commenced,  he  must  bring  an  action  at 
law  or  a  suit  in  equity,  to  determine  the  title. 

Smithy. Mason,  14  Wall. ,419  (81  U.  S.,  XX  . 
748);  Martfiallv.  Knox,  16  Wall.,  551  (83  U. 
S.,  XXL,  481); In  re  Martcr,  12  Bk.  Reg.,  188: 
Leighton  v.  Harwood,  12  Bk.  Reg  ,  860;  Barker 
v.  Smith,  12  Bk.  Reg. ,479;  Hatliaway  v.  Brown, 
18  Minn.,  414. 

The  principle,  that  where  a  third  party  has 
possession  of  property  under  a  claim  of  title  he 
cannot  be  summarily  dispossessed,  but  that  the 
legal  and  orderly  method  is  to  bring  an  action 
to  determine  the  respective  rights  of  the  par- 
ties, decided  in  relation  to  assignees  in  bank- 
ruptcy, must  apply  with  still  greater  force  to  u 
United  States  Marshal  acting  under  a  provision 
al  warrant:  for  he  is  at  the  utmost  only  an  as- 
signee ad  litem,  and  has  more  limited  power 
over  the  bankrupt's  estate  than  the  assignee. 

Consequently,  similar  decisions  have  beeu 
made  in  relation  to  United  States  Marshals. 

In  re  HartMUA  Ben.,  448;  In  re  Holland,  12 
Bk.  Reg.,  408;  Marsh  v.  Armstrong,  11  Bk. 
Reg,  125. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supt,  ior  Court 
of  the  City  of  New  York. 
Alfred  E.  Lagrave  and  James  D.  Otis,  partners 
in  trade,  were  adjudicated  bankrupts  on  the 
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bth  day  of  June,  1872,  on  a  petition  filed  Hay 
80th.  On  the  first  day  of  June  a  warrant  was  is- 
sued under  the  seal  of  the  District  Court,  in 
which  the  bankruptcy  proceedings  were  pend- 
ing, directed  to  the  Marshal  of  the  district, 
which,  after  reciting  that  a  previous  order  had 
1887]  lieen  obtained  for  the  possession  of  the  bank- 
rupt's goods,  proceeded  as  follows: 

"You  are,  therefore,  required  and  author- 
ized, immediately  upon  receipt  hereof,  to  take 
]x>68e8sion  provisionally  of  all  the  property  and 
effects  of  said  Alfred  E.  Lagrave,  and  James 
D.  Otis,  and  safely  keep  tho  same  until  the  fur- 
ther order  of  the  court." 

Under  this  warrant  the  plaintiff  in  error, who 
was  the  Marshal  to  whom  the  writ  was  directed, 
seized  eight  packages  of  goods.  For  this  act  he 
was  sued  in  the  State  Tourt  by  the  defendants 
in  error,  who  recoverea  judgment  against  him 
for  their  value,  which  judgment  was  finally  af- 
firmed by  the  Court  of  Appeals  of  the  State  of 
New  York. 

The  case  was  tried  by  a  jury,  the  defendant's 
plea  being  that  the  goods  were  the  property  of 
the  bankrupts,  and  were  lawfully  seized  under 
the  warrant  for  provisional  possession. 

While  it  is  uncontradicted  that  the  goods  had 
been  the  property  of  the  bankrupts,  evidence 
was  given  tending  to  show  that  they  had  been 
purchased  a  few  days  before  by  the  plaintiffs  in 
this  action,  and  other  evidence  to  show  that  this 
was  done  in  fraud  of  the  bankrupt  law.  There 
was  also  evidence  tending  to  show  that  the 
goods  when  seized  by  the  Marshal,  were  not  in 
the  possession  of  the  bankrupts  but  were  in  the 
possession  of  plaintiffs  or  of  some  one  for  them. 
In  this  state  of  the  evidence  the  court  gave  the 
jury  the  following  instruction,  which  was  ex- 
cepted to: 

"  Gentlemen,  as  you  know,  the  defendant  is 
a  United  States  Marshal.  He  has  certain  pow- 
ers given  to  him  by  statute.  Under  a  warrant  of 
the  kind  in  evidence,  the  form  of  which  it  is 
unnecessary  to  read  to  you,  he  has  authority  to 
take  goods  belonging  to  a  bankrupt  and  which 
are  in  his  possession.  He  has  no  authority  un- 
der such  a  warrant  to  take  goods  from  a  third 
person,  having  possession  for  himself  of  the 
goods,  and  claiming,  as  a  matter  of  right,  to  be 
entitled  to  their  possession.  If  that  be  the  case 
hare,  the  defendant  had  no  right  to  take  these 
goods  from  Mr.  Eetchum's  warehouse.  If  Mr. 
Doyle  was,  as  a  matter  of  fact,  in  possession  of 
these  goods,  claiming  them,  as  owner,  for  him- 
self, then  the  plaintiffs,  Doyle  and  Adolphi, 
are  entitled  to  recover  for  the  value  of  the 
goods  what  you  shall  find  it  to  be.  Otherwise, 
the  defendant  is  entitled  to  a  verdict.  It  will 
be  unnecessary  for  you  to  inquire  as  to  the  rea- 
sons of  this;  but  I  say  to  you  briefly,  that  such 
[688]  a  rule  of  law  as  that  does  not  finally  determine 
the  rights  of  the  parties,  because  the  defendant 
may  only  have  limited  rights  to  take  posses- 
sion under  certain  circumstances,  while  the  as- 
signee in  bankruptcy  for  the  creditors  of  La- 
grave  &  Co.  might  try  the  question  on  differ- 
ent principles  of  law.  This  defendant  is  an 
officer  of  the  law, with  certain  limited  powers." 

This  charge  was  decisive  of  the  case,  because 
there  was  no  doubt  that  the  goods  when  re- 
ceived were  in  the  actual  custody  of  persons 
other  than  the  bankrupts,  under  claim  of  title 
to  them.  It  also  presents  a  case  in  which  the 
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defendant  asserted  a  right  under  the  laws  of 
the  United  States,  which  was  refused  to  him, 
namely:  that  the  pretended  purchase  of  the 
plaintiffs  was  a  fraud  upon  the  bankrupt  law. 
and  gave  them  no  title  to  the  goods,  but  that 
the  ownership  was,  by  virtue  of  the  bankruptcy 
proceedings,  in  the  assignee;  and  that  plaintiffs 
were  not  entitled  to  recover.  The  soundness  of 
the  court's  instruction,  which  was  affirmed  in 
the  Court  of  Appeals,  depended  upon  the  au- 
thority conferred  on  the  Marshal  by  the  provis- 
ional warrant  of  seizure.  The  case  is,therefore. 
a  proper  one  for  a  writ  of  error  from  this  court. 

The  language  of  the  writ  in  the  Marshal's  hand 
is  identical,  in  its  mandatory  part,  with  that  of 
section  5024  of  the  Revised  Statutes,  and,  if  he 
did  no  more  than  the  writ  commanded  him  to  do, 
it  was  a  sufficient  justification  for  his  act,  unless 
the  Act  of  Congress  was  unconstitutional.  This  is 
not  pretended,  either  here  or  in  the  State  Courts. 

It  is  a  little  difficult  to  see  upon  what  prin- 
ciple the  plaintiffs  can  recover  the  value  of 
these  goods,  if  they  were  not  the  rightful  own- 
ers of  them.  It  is  true, that,  in  a  case  of  naked- 
trespass,  without  claim  of  right  in  the  trespasser, 
the  possessor  of  the  goods  may  recover,  without 
regard  to  the  state  of  the  title.  But  such  is  not 
the  case  here.  The  defendant  was  acting  un- 
der a  lawful  writ  from  a  court  which  had  ju- 
risdiction to  issue  it.  By  his  plea  he  took  upon 
himself  the  burden  of  proving  that  the  goods 
were  subject  to  seizure  under  the  writ;  and 
in  doing  so,  he  must  of  course  prove  that  the 

? lain  tiffs  were  not  the  lawful  owners  of  them, 
n  other  words  that  the  right  of  the  assignee  in 
bankruptcy,  whose  right  he  represented  in 
that  suit,  was  superior  to  that  of  plaintffs. 

But  the  court  said:  "  You  shall  not  be  per-  [680] 
mi  t ted  to  prove  that.   If  plaintiffs  show  that 
they  were  in  possession,  asserting  ownership, 
you  will  not  be  allowed  to  contradict  that  as- 
sertion." 

Such  a  proposition  is  opposed  to  all  the  anal 
ogies  of  the  law. 

If  a  writ  issue  from  a  court  of  competent 
jurisdiction,  and  directing  an  officer  to  seize 
property  which  is  described  in  the  writ,  as 
in  case  of  admiralty  or  replevin,  or  in  the  writ 
of  ejectment,  the  writ  itself  is  a  protection, 
when  the  officer  is  sued  in  trespass.  If,  how- 
ever, the  writ  in  general  terms  directs  or  au- 
thorizes him  to  seize  the  property  of  an  indi- 
vidual without  a  special  description  of  the  prop- 
erty to  be  seized,  he  exercises  the  authority  con 
f erred  at  his  own  risk  as  regards  the  ownership 
of  the  property,  aud  whether  it  is  liable  to 
seizure  under  that  process.  Such  is  the  rule  of 
law  in  ordinary  writs  of  attachment,  and  in 
the  writ  of  fieri  facia*  at  common  law. 

When,  however,  the  officer  is  sued  by  some 
one  other  than  the  defendant,  in  trespass  for  a 
wrongful  levy  of  the  writ,  it  has  never  been 
doubted  that  the  title  to  the  property  and  the 
rightfulness  of  the  seizure  under  the  writ  was 
open  to  inquiry  in  such  a  suit,  and  that  unless 
plaintiff  made  out  his  case  before  the  iury,  he 
must  fail.  This  subject  is  fully  considered  by 
the  court  in  the  case  of  Buck  v.  Coibaih,  8  Wall. , 
884  [70  U.  S.,  XVIII.,  2671. 

No  just  distinction  can  be  seen  between  this 
latter  class  of  cases  and  the  one  now  under  con- 
sideration. The  Act  of  Congress  was  designed 
to  secure  the  possession  of  the  property  of  the 
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bankrupt,  so  that  it  might  be  administered  un- 
der the  proceedings  in  the  bankrupt  court.  Be- 
tween the  first  steps  initiating  proceedings  in 
tliat  court  and  tbe  appointment  of  the  assignee, 
:.  considerable  time  often  passes.  During  that 
time,  the  property  of  the  bankrupt,  especially 
in  a  case  commenced  by  creditors,  may  be  sur- 
reptitiously conveyed  beyond  the  reach  of  the 
court  of  the  assignee,  to  whose  possession  it 
should  come  when  appointed.  If  the  bankrupt 
does  not  voluntarily  aid  the  court,  or  is  inclined 
to  defeat  the  proceeding,  he  can,  with  the  aid 
of  friends  or  irresponsible  persons,  sell  his  mov- 
able property  and  put  the  money  in  his  pocket, 
or  secrete  his  goods  or  remove  them  beyond 
tbe  reach  of  the  assignee  or  the  process  of  the 
court,  and  thus  defy  the  law.  The  evidence  in 
this  case  shows  the  manner  in  which  this  can 
be  done. 

It  was  the  purpose  of  the  Act  of  Congress  to 
[690]  remedy  this  evil.  It,  therefore,  provides  that 
as  soon  as  the  petition  in  bankruptcy  is  filed, 
tbe  court  may  issue  to  the  marshal  a  provis- 
ional warrant  directing  him  to  take  possession 
of  all  the  property  ana  effects  of  the  bankrupt 
and  hold  them  subject  to  tbe  further  order  of 
the  court.  To  have  limited  this  right  or  duty 
of  seizure  to  such  property  as  he  might  find  in 
the  actual  possession  of  the  bankrupt  would 
have  manifestly  defeated  in  many  instances 
the  purpose  of  the  writ.  There  is,  therefore,  no 
such,  limitation  expressed  or  implied.  As  in 
the  writ  of  attachment,  or  the  ordinary  execu- 
tion on  a  judgment  for  the  recovery  of  money, 
the  officer  is  authorized  to  seize  the  property 
©f  the  defendant  wherever  found;  so  here  it  is 
made  his  duty  to  take  into  his  possession  the 
bankrupt's  property  wherever  he  may  find  it. 
It  is  made  his  duty  to  collect  and  hold  posses- 
sion until  the  assignee  is  appointed  or  the  prop- 
erty is  released  by  some  order  of  court,  and  he 
w  ould  ill  perform  that  duty  if  he  should  accept 
the  statement  of  every  man  in  whose  custody 
he  found  property  which  he  believed  would 
belong  to  the  assignee  when  appointed,  as  a 
sufficient  reason  for  failing  to  take  possession 
of  it. 

But  be  does  this  on  his  own  responsibility  for 
not  only  a  faithful,  but  a  correct,  judgment  in 
deciding  what  property  to  seize.  He  is  liable  to 
j  ait  if  by  mistake  he  takes  possession  of  prop- 
erty not  liable  to  seizure  under  his  warrant. 

Such  a  suit  was  brought  in  this  case;  and  we 
can  see  no  reason  why  the  issue  made  by  tbe 
pleadings,  namely:  the  true  ownership  of  the 
property,  should  not  have  been  fully  submitted 
to  the  jury.  It  was  the  shortest  way  to  deter- 
mine the  rights  of  the  parties.  It  was  the  first 
time  the  issue  was  presented.  It  was  before 
a  court  of  competent  jurisdiction. 

To  hold  that  the  plaintiffs,  by  reason  of  their 
bare  assertion  of  ownership  connected  with  pos 
session,  must  recover  of  the  marshal  the  value 
of  the  property,  and  that  the  assignee  could 
then  have  sued  plaintiffs  and  recovered  it  from 
them,  is  a  mode  of  doing  justice  that  does  not 
commend  itself  to  our  judgment,  even  if  the 
assignee  could  be  sure  to  find  a  responsible  de- 
fendant when  he  came  to  sue. 
.  We  are  of  opinion  that  the  Court  of  Appeals 

™*1  of  New  York  was  in  error  in  its  construction 
of  the  bankrupt  law  and  in  affirming  the  in- 
struction of  the  inferior  court. 
See  12  Otto. 


The  judgment  of  Vie  Superior  Court  is,  there- 
fore, reverted  and  the  ease  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  C  8. 

Cltetf-MBU  8.,  486,  477. 


RICHARD  A.  TILGHMAN,  Appt.,  [707] 
v. 

WILLIAM  PROCTOR  et  al. 

(See  8.  C,  12  Otto,  707-788.) 

Paten  t-rtght— for  a  process— subsequent  inventor 
— Tilghman's  patent— decisions  explained. 

*1.  A  patent  for  a  process,  irrespective  of  the  par- 
ticular mode  or  form  of  apparatus  for  carrying  it 
into  effect,  is  admissible  under  the  patent  laws  of 
the  United  8tates. 

2.  To  sustain  a  patent  for  a  process,  the  patentee 
should  be  tbe  first  and  original  inventor  of  the  proc- 
ess; should  claim  it  in  his  patent  and.  if  the  means 
of  carrying  it  out  are  not  obvious  to  an  ordinary 
mechanic  skilled  in  the  art,  bis  specification  should 
describe  some  mode  of  currying  it  out  which  will 
produce  a  useful  result. 

8.  If  a  subsequent  inventor  discover  a  new  mode 
of  carrying  out  a  patented  process,  though  he  may 
have  a  patent  for  6uch  new  mode,  he  will  not  be  en- 
titled to  use  the  process  without  the  consent  of  the 
patentee  thereof. 

4.  The  decision  in  Mitchell  v.  TQahman  [XXII., 
126],  reviewed  and  overruled ;  and  Til  gm  an '8  patent 
relating  to  the  manufacture  of  fat  acids,  sustained 
as  a  patent  for  a  process. 

6.  The  decisions  in  O'Reilly  v.  Morse,  15  How.,  tt, 
and  in  the  case  of  Nellaons  patent  for  the  hot  blast, 
(Web.  Pat.  Cas.)  commented  upon  and  explained. 
[No.  25.r 

Argued,  Aot.  11,  li.',  1880.   Decided,  Jan.  ?4, 
1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 
The  bill  in  this  case  was  filed  in  tbe  court 
below  by  the  appellant,  to  obtain  an  injunction 
and  other  relief  against  the  alleged  infringe- 
ment of  a  certain  patent.  A  decree  was  entered 
against  tbe  complainant;  whereupon  he  ap- 
pealed to  this  court. 

The  cose  is  fully  stated  in  the  opinion  of  the 
court. 

Mr.  Geo.  Havrdlnjy,  for  appellant: 

Appellant  was  the  discoverer  of  the  chemical 
fact  that  fatty  or  oily  substances  would  be  de- 
composed, and  the  fat  acids  and  glycerine  sep- 
arated by  the  action  of  water  at  a  high  temper- 
ature and  under  pressure;  and  be  was  the  first 
to  describe  a  process  by  which  bis  said  discov- 
ery could  be  utilized  in  the  arts,  viz.: 

The  heating  of  fatty  matter  and  water  in 
proper  proportions,  in  a  closed  vessel,  of  suffi- 
cient strength  to  prevent  the  evaporation  of  the 
superheated  water. 

Having  thus  described  the  mechanical  means 
of  carrying  into  effect  his  discovery,  he  is  enti- 
tled to  protection,  whatever  be  the  form  of  the 
closed  receptacle  or  tbe  means  of  beating  it. 

O'Keitty  v.  Morse,  15  How.,  62;  NeUton  v. 
Harford,  1  Web.  Pat.  Cas.,  295;  Corning  v.Bur- 
den,  15  How.,  287. 

Appellant's  patent  is  for  a  process,  and  is  pa. 
ten  table;  it  is  not  for  a  mere  philosophical  prin- 
ciple, unapplied  to  practical  use. 

Same  cases. 

•Head  notes  by  Mr.  Justice  Brad  let. 
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The  mention  of  the  use  of  a  "convenient  ves- 
sel," in  appellant's  patent,  is  sufficient  without 
a  further  description  or  reference  to  known  ex- 
isting apparatus. 

House/iill  Co.  v.  Neilson,  1  Web.  Pat.  Cas., 
687;  Emerson  v.  Hogg,  2  Blatchf.,  9;  Brooks  v. 
Jenkins,  8  McLean,  447;  Kncass  v.  Schuylkill 
Bk.,  4  Wush.(C.  C),  13;  sec.  Patent  Rec.  p.  8. 

Appollees  infringe  by  the  use  of  highly  heated 
water  under  pressure,  to  decompose  fat  into 
fat  acids  and  glycerine.  Appellant's  patent  is 
not  limited  to  specific  degrees  of  temperature. 

Mowry  v.  Whitney,  14  Wall,  636  (81  U.  S., 
XX.,  860,  861);  Goodyear  v.  Wait,  3  Fish.,  248; 
Wood  Paper  Co.  v.  Glens  Falls  Co.,  4  Fish., 
321 

Appellees  infringe  none  the  less  because  they 
insert  a  small  per  cent  of  lime  in  their  digest- 
ers. Two  processes  then  go  on  independently 
of  each  other,  t*.  e.,  the  old  lime  saponification 
process  producing  lime  and  soap,  and  the  in- 
fringing process,  producing  free  fat  acids  and 
glycerine  by  tht  use  of  superheated  water  alone. 

The  mere  suggestions  of  actual  and  possible 
modes  of  operation  in  prior  books  or  patents,  is 
not  sufficient  to  invalidate  a  patent  for  a  proc- 
ess reduced  to  practice  ana  adequately  de- 
scribed. 

Curt.  Pat.,  sec.  878;  Bettor.  Mensies,  7  Law 
Times  (N.  S.),  110;  Househill  Co.  v.  Neilson,  1 
Web.  Pat.  Cas.,  690. 

Appellant's  patent  is  not  void  for  want  of 
practical  utility,  nor  because  lower  tempera- 
tures than  those  pointed  out  in  the  appellant's 
patent  are  generally  used,  nor  because  there 
may  be  inconvenience  in  working  his  process 
at  the  maximum  temperature  mentioned  by  him. 
Moicryv.  Whitney,  14  Wall.,  646  (81  U.  S..XX., 
864). 

The  extension  is  vdid  on  its  face.  Its  valid- 
ity cannot  be  impeached  in  this  suit. 

Messrs.  Chaa.  B.  Collyer  and  Matt.  H. 
Carpenter,  for  appellees: 

The  defendants  do  not  infringe  the  patent  of 
the  complainant: 

First.  Becaifse  the  high  temperature  and 
pressure  described  and  employed  in  the  patent 
is  not  employed  by  tlic  defendants,  and  could 
not  possibly  be  realized  in  the  form  and  char- 
acter of  apparatus  used  by  them. 

Second.  The  complainunt  to  prove  infringe- 
ment, must  show,  not  only  that  the  tempera- 
ture and  apparatus,  as  employed  by  defendants, 
arc  within  the  compass  of  his  patent;  but,  that 
the  defendants  do  in  fact  decompose  fats  into 
fat  acids  and  glycerine,  by  the  sole  agency  of 
water  in  its  liquid  form. 

Tilghman's  alleged  invention  was  not  new  and 
his  patent  is,  consequently,  void. 

Tilghman  claims  a  process  whereby  fat  is  de- 
composed by  water;  he  says  the  vessel  must  be 
so  closed,  etc.,  as  to  "prevent  the  conversion  of 
the  water  into  steam." 

His  process  may,  therefore,  be  briefly  termed 
a  "water  process." 

Whenever  the  water  becomes  a  mere  auxilia- 
ry to  other  forces,  as  in  defendants'  process.al- 
though  it  may  be  essential  to  their  action,  the 
process  is  not  Tilghman's. 

In  Gay  Lussac  and  Chevrcul's  patent,  water, 
in  a  liquid  state,  at  a  pressure  of  several  atmos- 
pheres, is  an  essential  agent  of  the  decomposi- 
tion and  solution  of  glycerine,  one  of  the  prod- 
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ucta.  Why  is  not  this  patent  then  a  distinct 
anticipation  of  Tilghman  s?  Because  the  water, 
although  essential,  is  nevertheless  merely  aux- 
iliary to  the  other  forces,  and  acts  a  subordi- 
nate part. 

And  for  the  same  reason  the  defendants'  proc- 
ess does  not  infringe  complainant's  process,  al- 
though water  is  present  as  an  essential  agent. 

The  defendants  having  acquired  from  the 
patentee  the  right  to  use  his  patented  invention 
during  the  original  term  of  the  patent,  are  not 
liable  to  him  under  the  extension. 

The  Act  of  1836,  section  18,  providing  for 
renewals  of  patents,  also  provides; 

"And  the  benefit  of  such  renewal  shall  ex- 
tend to  assignees  and  grantees  of  the  right  to 
use  the  thing  patented  to  the  extent  of  their  re- 
spective interests  therein." 

This  saving  clause  of  the  statute  has  been 
considered  repeatedly  by  the  Supreme  Court, 
and  its  meaning  definitely  determined.  The 
case  of  most  recent  date,  in  which  it  has  been 
passed  upon  in  that  court,  is  that  of  Bloomer  v 
Miltinger  1  Wall.,  340  (68  U.  8.,  XVII.,  581), 
and  in  this  case  the  prior  decisions  are  referred 
to. 

In  the  case  of  Day  v.  Rubber  Co.,  8  Blatchf. , 
488,  the  rights  of  those  who  have  acquired  li- 
censes under  the  original  term  of  the  patent  to 
continue  under  the  extended  term,  without  lia- 
bility to  the  patentee,  when  a  process  is  the  sub- 
ject-matter of  the  'patent,  is  fully  established. 
Referring  to  all  the  reported  decisions  on  the 
question,  Wilson  v.  Turner,  7  Law  Rep.,  527; 
Wilson  v. Rousseau,  4  How., 646,  Wilson  v.  Simp- 
son, 9  How.,  109,  and  Bloomer  v.  McQrtewan  ,14 
How.,  589. 

Mr.  Justice  Bradley  delivered  the  opinion  1 708  ] 
of  the  court: 

This  case  involves  a  consideration  of  the  same 
patent  which  was  the  subject  of  litigation  in 
the  case  of  MiMtell  v.  Tughman,  reported  in 
19th  Wallace,  287  [86  U.  8.,  XXII.,  125].  The 
evidence  in  the  present  case,  which  is  quite  an 
unwieldy  mass,  is  much  the  same  as  in  that,  be- 
ing supplemented,  however, by  the  testimony  of 
the  patentee  respecting  the  nature  of  his  origi- 
nal experiments  and  the  practicability  of  using 
profitably  the  coil  apparatus  described  in  the 
patent,  together  with  certain  exhibits  relating 
to  the  novelty  of  the  alleged  invention.  Upon 
the  renewed  consideration  which  has  been  given 
to  the  subject,  the  court  is  unanimously  of 
opinion,  contrary  to  the  decision  in  the  Mitch- 
ell case,  that  the  patent  of  Tilghman  must  be 
sustained  as  a  patent  for  a  process,  and  not 
merely  for  the  particular  mode  of  applying  and 
using  the  process  pointed  out  in  the  specifica- 
tion, and  that  the  defendants  have  infringed  it 
by  the  processes  used  by  them. 

The  patent  in  question  relates  to  the  treat- 
ment of  fats  and  oils,  and  is  for  a  process  of 
separating  their  component  parts  so  as  to  render 
them  better  adapted  to  the  uses  of  the  arts.  It 
was  discovered  by  Chevreul,  an  eminent  French 
chemist,  as  early  as  1813,  that  ordinary  fat,  tal- 
low and  oil  are  regular  chemical  compounds, 
consisting  of  a  base  which  has  been  termed  glyc- 
erine, and  of  different  acids,  termed  generally 
fat  acids,  but  specifically,  stearic,  margaric  and 
oleic  acids.  These  acids,  in  combination  sever- 
ally with  glycerine,  form  stearine,  margarine, 
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and  oleine.  They  are  found  in  different  propor- 
tions in  the  various  neutral  fats  and  oils;  stea- 
rine  predominating  iu  some, margarine  in  others, 
and  oleine  in  others.  When  separated  from  their 
base  (glycerine),  they  take  up  an  equivalent  of 
water,  and  are  called  free  fat  acids.  In  this 
state  they  are  in  a  condition  for  being  utilized 
in  the  arts  The  stearic  and  margaric  acids 
form  a  whitish,  semi-transparent,  hard  sub- 
stance, resembling  spermaceti,  which  is  manu- 
factured intc  candles.  They  are  separated  from 
the  oleic  acid,  which  is  a  thin  oily  fluid,  by  hy- 
drostatic oi  other  powerful  pressure;  the  oleine 
being  used  for  manufacturing  soap,  and  other 
purposes.  The  base,  glycerine,  when  purified, 
has  come  to  be  quite  a  desirable  article  for  many 
uses. 

The  complainant's  patent  is  dated  the  third 
day  ot  October.  1854,  and  relates  back  to  the 
9th  day  of  January  of  that  year,  being  the  date 
of  an  English  patent  granted  to  the  patentee  for 
the  same  invention.  It  has  but  a  single  claim, 
the  words  of  which  are  as  follows  "  Having 
now  described  the  nature  ot  my  said  invention, 
and  the  manner  of  performing  the  same,  I 
hereby  declare  that  I  claim,  as  of  my  invention, 
the  manufacturing  of  fat  acids  and  glycerine 
from  fatty  bodies  by  the  action  of  water  at  a 
high  temperature  and  pressure  " 

In  the  case  of  Mitchell,  the  majority  of  the 
court  was  of  opinion  that  in  the  application  of 
the  process  thus  claimed  the  patentee  was  con- 
fined to  the  method  of  using  the  process  par- 
ticularly pointed  out  in  the  specification;  and 
as,  by  that,  it  was  proposed  to  produce  a  very 
rapid  separation  of  the  fatty  elements  by  the 
use  of  a  high  degree  of  heat,  the  operation  being 
effected  in  the  space  of  ten  minutes  by  forcing 
the  fat,  mixed  with  water,  through  a  long  con 
of  strong  iron  tube  passing  through  an  oven  or 
furnace  where  it  was  subjected  to  a  tempera- 
ture equal  to  that  of  melting  lead,  or  612°  Fah- 
renheit, it  was  concluded  by  the  court  that  the 
producing  of  the  same  result  in  a  boiler  sub- 
jected to  only  400°  Fahrenheit,  and  requiring  a 
period  of  several  hours  to  effect  the  desired 
separation,  was  not  an  infringement  of  the  pa- 
tent, although  the  process  by  which  the  effect 
was  produced,  namely:  the  action  of  water,  in 
intimate  mixture  with  the  fat,  at  a  high  tem- 
perature and  under  a  sufficient  pressure  to  pre- 
vent the  formation  of  steam,  was  undoubtedly 
[710]  the  same.  On  further  reflection,  we  are  of  opin- 
ion that,  in  the  case  referred  to,  sufficient  con- 
sideration was  not  given  to  the  fact  that  the  pa- 
tent is  for  a  process,  and  not  for  any  specific 
mechanism  for  carrying  such  process  into  effect. 

In  order  to  have  a  clearer  understanding  of 
the  question,  it  is  r.ecessary  to  advert  briefly  to 
the  history  of  the  art,  and  then  to  examine  the 
terms  of  the  patent  in  greater  detail. 

It  is  conceded  by  the  complainant  that  two 
different  processes  for  effecting  a  decomposition 
of  fats  into  their  component  elements  had  been 
in  practical  operation  prior  to  his  invention. 
These  processes  were  called  respectively  the 
alkaline  saponification  process,  and  the  sul- 
phuric acid  distillation  process.  The  first  con- 
sisted of  the  manufacture  of  the  fat  into  soap 
by  the  use  of  lime  or  other  alkali;  and  then,  of 
the  decomposition  of  the  soap,  so  produced, 
into  the  fat  acids  by  the  aid  of  hydrochloric  or 
dilute  sulphuric  acid.  The  decomposition  of 
See  IS  Otto. 


the  soap  was,  by  a  subsequent  improvement, 
effected  by  distillation  in  an  atmosphere  of 
steam.  The  other  process,  called  the'sulphurir 
acid  distillation  process,  consisted  of  the  direct 
saponification  of  fat  by  means  of  concentrated 
sulphuric  acid,  and  the  subsequent  distillation 
over  of  the  resulting  fatty  acids.  By  this  proc- 
ess, however,  the  glycerine  was  destroyed. 

The  first  of  these  processes  was  patented  by 
Gay  Lussac  &  Chevreul  in  1825,  but  was  not 
brought  into  successful  operation  in  the  mam-, 
facture  of  stearic  candles  until  improved  by  Dc 
Milly  in  1831.  The  second  process  was  pro- 
posed and  developed  between  1840  and  1850.  It 
was  extensively  used  during  and  after  that  pe- 
riod by  the  large  manufacturing  firm  of  E.  Price 
«fc  Co.,  of  London,  and  their  successors,  Price's 
Patent  Candle  Company.  Mr.  G.  F.  Wilson, 
one  of  the  shareholders  in  that  establishment, 
and  apparently  a  man  ot  accurate  knowledge 
on  this  subject,  read  various  papers  illustrative 
of  the  history  of  the  manufacture  before  learned 
societies  in  England,  extracts  from  which  are 
contained  in  the  record,  and  throw  considerable 
light  on  the  matter.  It  appears  from  his  state- 
ments that  the  distillation  of  the  saponified  fat, 
whether  saponified  by  an  alkali  or  by  sulphuric 
acid,  was  often  accompanied  by  prejudicial  ef- 
fects from  the  access  of  atmospheric  air  to  the 
contents  of  the  still.  To  remedy  this,  he  and 
his  associates  adopted  and  patented  the  intra-  1 7 1 1 J 
duction  of  superheated  steam  into  the  still  or 
vat  containing  the  fat  acids,  which  excluded 
atmospheric  air,  and  carried  over  the  fatty  va- 
pors into  the  receiver  in  a  more  perfect  condi- 
tion than  they  had  before  been  able  to  obtain 
them.  These  patents  were  taken  out  in  1848. 
In  the  following  year,  the  same  parties,  Gwynne 
and  Wilson,  found, what  Dubrunfauthad  found 
two  or  three  years  before,  that  palm-oil,  which 
is  very  fusible  and  manageable,  can  be  distilled 
in  its  crude  state,  in  the  manner  last  described, 
that  is,  by  the  introduction  of  steam  into  the 
still,  without  the  intervention  of  saponification; 
and  the  distilled  product  being  then  steam 
boiled  in  water,  acidulated  with  sulphuric  acid, 
and  the  water  allowed  to  settle  and  separate, 
the  resulting  substance  would  be  a  fat  acid.  It 
is  not  shown  that  this  process  was  ever  carried 
into  successful  operation  prior  to  Tilghman's  pa- 
tent; and  judging  from  what  was  done  by  the 
Price  Patent  Candle  Company  in  the  way  of 
improvement  immediately  after  becoming  ac- 
quainted with  Tilghman's  process,  it  is  to  be 
inferred  that  the  steam  distillation  process,  with- 
out saponification,  was  still  an  unsuccessful  ex- 
periment when  his  patent  was  issued.  This 
experiment,  however,  must  be  regarded  as  the 
nearest  approach  to  the  process  of  Tilghman  of 
anything  done  in  the  art  prior  to  it. 

We  do  not  regard  the  accidental  formation 
of  fat  acid  in  Perkin's  steam  cylinder  from  the 
tallow  introduced  to  lubricate  the  piston,  if  the 
scum  which  rose  on  the  water  issuing  from  the 
ejection  pipe  was  fat  acid,  as  of  any  consequence 
in  this  inquiry.  What  the  process  was  by  which 
it  was  generated  or  formed  was  never  fully  un- 
derstood. Those  engaged  in  the  art  of  making 
candles,  or  in  any  other  art  in  which  fat  acids 
are  desirable,  certainly  never  derived  the  least 
hint  from  this  accidental  phenomenon  in  regard 
to  any  practicable  process  for  manufacturing 
such  adds. 
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The  accidental  effects  produced  in  Daniell's 
•water  barometer  and  in  Walther's  process  for 
purifying  fats  and  oils  preparatoryto  soap  mak- 
ing, are  of  the  same  character.  They  revealed 
no  process  for  the  manufacture  of  fat  acids.  If 
tin. "acids  were  accidentally  and  unwittingly  pro- 
duced, whilst  the  operators  were  in  pursuit  of 
other  and  different  results,  without  exciting  at- 
[7121  tcntion  and  without  its  even  being  known  what 
was  done  or  how  it  had  been  done,  it  would  be 
absurd  to  say  that  this  was  an  anticipation  of 
Tilghman's  discovery 

Nor  do  we  regard  the  patent  of  Manicler, 
which  was  taken  out  in  1826,  as  anticipating 
the  process  of  Tilghman.  It  is  true  that  he  df 
recta  a  mixture  of  fat  with  about  one  quarter  of 
its  weight  of  water  to  be  placed  in  a  boiler  and 
subjected  to  a  heat  sufficient  to  create  a  press- 
ure equal  to  one  atmosphere  above  the  natural 
atmospheric  pressure  (or  about  250°  Fahren- 
heit); the  boiler  being  provided  with  a  safety- 
valve  which  would  secure  that  degree  of  press- 
ure. But,  subject  to  this  pressure,  the  patent 
-directed  that  the  mixture  should  be  made  to 
boil,  and  of  course  that  the  water  should  be  con- 
verted into  steam ;  the  words  are,  "Apply  fire 
to  this  digester  to  melt  and  digest  the  contained 
tallow  or  fat  and  water  and  keep  up  a  rapid 
ebullition  during  about  six  hours.  It  is  prob- 
able, therefore,  that  any  decomposition  of  the 
l  .nt  which  may  have  been  produced  by  this  proc- 
ess was  due  to  the  steam  formed  and  passing 
through  the  fat,  as  no  means  appears  to  have 
1  >een  adopted  for  keeping  up  the  mixture  of  the 
ftit  and  water.  But  we  nave  no  evidence  that 
the  process  was  ever  successful  in  practice.  One 
of  the  defendants'  witnesses  testifies  that  he  tried 
it,  and  though  he  got  some  results,  he  adds  this 
pregnant  observation:  "To  transform  all  the 
ftit  m  this  way  at  so  low  a  temperature  would 
have  required  many  days."  He  only  pretends 
that  the  sample  which  he  obtained  showed  by 
its  appearance,  as  well  as  by  its  acid  action,  that 
the  separation  had  commenced.  Evidently, 
therefore,  this  was  but  an  abandoned  experi- 
ment, since  we  never  hear  any  more  of  it  from 
1826  down  to  the  trial  of  this  cause. 

It  is  unnecessary  to  examine  in  detail  other 
alleged  anticipations  of  Tilghman's  process.  We 
l>clieve  that  we  have  specified  the  most  promi- 
nent and  reliable  instances. 

Tilghman's  discovery  was  made  in  1858,  and 
was,  in  brief,  this:  That  the  fat  acids  can  be 
separated  from  glycerine,  without  injury  to  the 
hitter,  by  the  single  and  simple  process  of  sub- 
jecting the  neutral  fat,  whilst  in  intimate  mixt- 
ure with  water,  to  a  high  degree  of  heat  under 
[713]  sufficient  pressure  to  prevent  the  water  from  be- 
ing con  verted  into  steam,  without  the  employ- 
ment of  any  alkali  or  sulphuric  acid,  or  other 
saponifying  agent;  the  operation,  even  with  the 
must  solid  fats,  being  capable  of  completion  in  a 
very  few  minutes  when  the  heat  applied  is  equal 
to  that  of  melting  lead,  or  612°  Fahrenheit;  but 
requiring  several  hours  when  it  is  as  low  as  850° 
or  400°  Fahrenheit.  The  only  conditions  are, 
n  constant  and  intimate  commixture  of  the  fat 
with  the  water,  a  high  degree  of  heat,  and  a 
pressure  sufficiently  powerful  to  resist  the  con- 
version of  the  water  into  steam.  The  result  is, 
a  decomposition  of  the  fatty  body  into  its  ele- 
ments of  glycerine  and  fat  acids,  each  element 
taking  up  the  reauisite  equivalent  of  water  es- 
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sential  to  its  separate  existence,  and  the  glycer- 
ine in  solution  separating  itself  from  the  fat 
acids  by  settling  to  the  bottom  when  the  mixed 
products  are  allowed  to  stand  and  cool.  In  this 
process  a  chemical  change  takes  place  in  the 
fat  in  consequence  of  the  presence  of  the  water 
and  the  active  influence  of  the  heat  and  pressure 
upon  the  mixture. 

We  are  satisfied  that  Tilghman  was  the  orig- 
inal discoverer  of  this  process.  His  priority  was 
acknowledged  at  the  time  by  those  most  inter- 
ested to  question  it.  Mr.  Wilson,  to  whose  state- 
ments reference  has  been  made,  and  who  is  per- 
haps more  justly  entitled  than  anyone  else  to 
claim  an  anticipation  of  Tilghman's  discovery, 
makes  no  such  pretension,  but,  on  the  contrary, 
concedes  Tilghman's  right  to  priority,  and,  in- 
deed, Price's  Patent  Candle  Company,  of  which 
Mr.  Wilson  was  a  member  and  director,  took  a 
license  under  Tilghman's  English  patent. 

As  having  some  bearing  upon  the  proper  con- 
struction of  the  patent  in  suit,  which  will  pres 
ently  be  more  particularly  examined,  it  is  proper 
to  observe  that  Tilghman's  actual  invention,  as 
demonstrated  in  his  experiments  made  in  1858, 
before  making  any  application  for  a  patent, was 
not  confined  to  the  use  of  a  coil  of  pipe  in  a  heat- 
ed chamber  or  furnace  for  effecting  the  process 
which  he  claims,  but  was  frequently  exhibited 
by  using  a  simple  digester,  filled  nearly  full 
with  a  mixture  of  fat  and  water,  and  heated  in 
a  gas  stove,  or  in  a  vertical  position  over  a  gas 
lamp;  the  mixture  of  fat  with  the  water  being 
kept  up  by  a  loose  metallic  rod  or  jumper,  which 
thoroughly  mixed  the  contents  when  the  di- 
gester was  shaken.  Sometimes  the  digester  was 
heated  in  a  horizontal  position  and,  being  pro-  [714] 
vided  with  thin  copper  partitions  fixed  inside, 
was  made  to  revolve  in  order  to  cause  a  more 
perfect  mixture  of  the  materials.  In  using  the 
digester,  it  not  being  provided  with  a  safety 
valve,  a  small  space  was  left  at  the  top  for  the 
formation  of  sufficient  steam  to  prevent,  by  it* 
elasticity,  the  vessel  from  exploding. 

In  making  these  experiments  Tilghman  not 
only  varied  the  apparatus,  but  applied  different 
degrees  of  heat  in  the  operation.  The  following 
is  his  account  of  some  of  these  proceedings.  He 
says  :  "Before  applying  for  my  patent  I  had 
made  many  experiments  in  decomposing  by 
water  at  temperatures  below  melting  bismuth, 
sometimes  in  the  coil  form  of  apparatus,  but 
most  frequently  in  digesters.  The  lowest  tem 
peraturc  tried  by  me  was  three  hundred  and 
fifty  degrees  Fah.  (350°  F.),  or  120  pounds 
pressure  continued  for  four  hours.  The  di- 
gester was  as  usual  in  a  vertical  position,  but 
the  heat  was  in  this  case  given  by  an  oil  bath. 
I  obtained  both  fat  acids  and  glycerine  in  this 
experiment,  but  in  such  small  quantities  as  to 
prove  that  though  the  decomposition  did  go  on 
at  that  heat,  yet  it  was  very  slow  compared 
with  the  higher  heats.  I  find  notes  of  another 
experiment,  July  15th,  1854,  in  the  coil  appa- 
ratus, with  palm-oil,  made  at  the  melting  point 
of  tin,  440°  Fah. ,  360  pounds  pressure.  It  was 
pumped  through  the  coil  very  slowly,  so  as  to 
give  about  thirty  minutes'  heat,  and  found  to 
be  partly  decomposed,  so  that  it  was  returned 
to  the  inlet  end  of  the  apparatus  and  pumped 
through  a  second  time  at  the  same  rate  and 
heat,  which  produced  perfect  decomposition  of 
the  palm-oil  into  fat  acids  and  solution  of  glyc- 

102  U.  S. 

Google 


Digitized  by 


1880. 


Tilghman  v.  Proctor. 


707-735 


t  rine.  Ten  minutes'  exposure  would  have  per- 
fectly decomposed  palm-oil  at  the  heat  of  melt- 
ing bismuth,  510°  P.  Yet  I  found  70°  lower 
heat  required  six  times  as  long  to  produce  the 
same  effect.  I  had  often  decomposed  tallow  at 
510*  F.  before  taking  out  my  patent,  not  in 
the  coil  apparatus,  but  in  the  simple  vertical 
digester.  In  this  case  I  had  to  allow  increased 
time  on  account  of  the  imperfect  contact  of  the 
fat  and  water  in  addition  to  that  required  by 
the  diminished  temperature." 

In  the  course  of  his  testimony,  Tilghman  ex- 
plains why,  in  his  patent,  he  specially  recom- 
mended the  use  or  the  high  temperature  of 
[715]  nielting  lead  in  applying  his  process  to  practi- 
ce use.  He  says:  "  Many  experiments  had 
shown  me  that  at  these  higher  temperatures  the 
decomposition  was  carried  on  with  the  greatest 
c<*raomy  of  fuel  and  cost  of  apparatus.  When 
in  London  in  1847,  I  had  found  Perkins'  house- 
warming  apparatus,  consisting  of  coils  of  hun- 
dreds of  feet  of  pipe,  containing  water  at  the 
temperature  of  melting  lead,  bad  long  been  in 
extensive  domestic  use  there.  On  returning  to 
London  in  .1858, 1  found  the  same  apparatus 
lurgelv  used  for  heating  bakers'  ovens.  As  I 
thus  found  such  heats  and  pressures  were  per- 
f  'ctly  practical  and  safe,  as  well  as  economical, 
I  thought  I  was  bound  to  describe  my  inven- 
tion in  what  I  then  believed  to  be  the  best 
mode  of  carrying  it  out,  and  that,  as  I  was  the 
discoverer  of  th5  chemical  fats,  I  could  then 
claim  broadly  as  my  process  the  use  of  water 
highly  heated  and  under  pressure  to  decompose 
fats,  no  matter  what  temperature  or  apparatus 
was  used." 

And  being  asked  for  his  present  view  as  to 
the  practicability,  economy  and  safety  of  the 
higher  temperatures  as  compared  with  lower 
temperatures,  he  said:  "I  think  the  high-press- 
ure apparatus  is  much  more  economical,  both 
in  the  first  cost  and  in  the  expense  of  working. 
Its  principal  disadvantage  is  that  ordinary  en- 
gineers are  not  familiar  with  its  management, 
and  consequently  dislike  it." 

In  December,  1858,  Tilghman,  having  com- 
pleted his  experiments  to  his  own  satisfaction, 
filed  a  caveat  in  the  Patent-Office  preparatory 
to  taking  out  a  patent  for  his  invention.  In  this 
caveat  he  says :  "  The  invention  consists  in 
subjecting  animal  and  vegetable  fatty  and  oily 
substances  containing  glycerine  to  a  high  tem- 
perature and  pressure  In  close  vessels,  mixed 
with  different  agents,  according  to  the  effect 
desired  to  be  produced  upon  the  fatty  matter. 
Thus,  when  I  wish  to  convert  the  neutral  fatty 
substances  into  fatty  acids  and  glycerine,  I 
pump  a  mixture  of  the  fat  and  water,  under 
great  pressure,  through  a  series  of  strong  metal 
tubes,  kept  at  about  the  heat  of  melting  lead, 
and  provided  with  a  cooling-worm  and  safety- 
valve  at  its  outlet.  The  neutral  fatty  substance 
is  decomposed  by  the  process,  and  the  fat  acid 
and  solution  of  glycerine  which  issue  through 
the  safety-valve  separate  by  settling." 
1 7 1 6  ]  Tilghman  soon  after  repaired  to  England  and 
took  out  a  patent  there,  dated  the  9th  day  of 
Jsinuary,  1854,  and  sealed  the  25th  of  March. 
He  immediately  put  in  operation  an  apparatus 
for  exhibiting  his  process  on  a  small  scale.  Mr. 
Wilson,  before  mentioned,  witnessed  his  ex- 
I>criments,  and  thus  speaks  of  them  in  a  paper 
See  12  Otto. 


communicated  to  the  Journal  of  the  Society  of 
Arts,  January  25,  1856 : 

"  In  January,  1854,  Mr.  Tilghman,  an  Amer- 
ican chemist,  who  has  studied  all  that  has  been 
published  here  and  in  France  on  the  subject  of 
acidiflcationjind  distillation  of  fatty  bodies,  ob- 
tained a  patent  for  exposing  fats  and  oils  to  the 
action  of  water  at  a  high  temperature  and 
under  great  pressure,  in  order  to  cause  the 
combination  of  the  water  with  the  elements  of 
the  neutral  fats,  so  as  to  produce  at  the  same 
time  free  fat  acids  and  solution  of  glycerine. 
He  proposed  to  effect  this  by  pumping  a  mixt- 
ure of  fat  and  water,  by  means  of  a  force- 
pump,  through  a  coil  of  pipe  heated  to  about 
812°  Fahrenheit,  kept  under  a  pressure  of  about 
2,000  pounds  to  the  square  inch  ;  and  he  states 
that  the  vessel  must  be  closed,  so  that  the 
requisite  amount  of  pressure  may  be  applied  to 
prevent  the  conversion  of  water  into  steam. 
This  is,  all  must  admit,  a  beautiful,  original, 
chemical  idea,  well  carried  out ;  it  has  yet  to 
prove  how  far  it  can  compete  successfully  with 
distillation.  We  have  made  an  arrangement 
with  Mr.  Tilghman  which  will  give  us  the 
means  of  testing  its  commercial  merits." 

Mr.  Wilson  goes  on  to  state  that  this  process 
of  Tilghman  suggested  to  them  the  idea  of  dis- 
tilling fats  by  passing  steam  into  them  at  a  high 
temperature  whereby  to  resolve  them  into  glyc- 
erine and  fat  acids.  They  found  the  plan  suc- 
cessful, and  that  the  glycerine  distilled  over 
with  the  fat  acids,  but  no  longer  combined 
with  them  ;  and,  in  July,  1854,  they  took  out 
a  patent  for  that  process.  In  a  paper  read 
before  the  Glasgow  meeting  of  the  British  As- 
sociation for  the  Advancement  of  Science,  in 
September,  1855,  Mr.  Wilson  thus  refers  to  the 
course  of  discovery  which  took  place  in  this 
branch  of  manufacture : 

"  By  our  first  improvement  in  separating  the 
fat  acids  from  neutral  fata,  the  glycerine  was 
decomposed  by  the  direct  action  of  concen- 
trated sulphuric  acid  at  a  high  temperature, 
and  all  that  remained  of  it  was  a  charred  pre- 
cipitate. A  new  process  for  decomposing  neu-  [717] 
tral  fats  by  water  under  great  pressure  coming 
under  our  notice"  (referring  to  Tilghman's 
process)  "  led  us  to  look  again  more  closely 
into  our  old  distilling  processes,  and  the  doing 
this  showed,  what  we  had  often  been  on  the 
brink  of  discovering,  that  glycerine  might  be 
distilled. 

In  our  new  process  the  only  chemical  agents 
employed  for  decomposing  the  neutral  fat,  and 
separating  its  glycerine,  are  steam  and  beat ; 
and  the  only  agents  used  in  purifying  the  gly«> 
erine  thus  obtained  are  heat  and  steam  ;  thus 
all  trouble  from  earthy  salts  or  lead  is  escaped. 

Distillation,  however,  purifies  the  ,  impure 
glycerine  of  the  old  sources. 

On  the  table  is  a  series  of  products  of  palm- 
oil,  which  will  serve  to  illustrate  the  process. 
Steam,  at  a  temperature  of  from  550°  to  600" 
Fah.,  is  introduced  into  a  distillery  apparatus 
containing  a  quantity  of  palm-oil.  The  fatty 
acids  take  up  their  equivalents  of  water,  and 
the  glycerine  takes  up  its  equivalent;  they  then 
distill  over  together.  In  the  receiver  the  con- 
densed glycerine,  from  its  higher  specific  grav- 
ity, sinks  below  the  fat  acids. ' 

We  quote  more  fully  from  this  paper,  be- 
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cause  it  is  a  contemporary  acknowledgment, 
made  by  a  man  who  stood  in  the  front  rank  of 
those  who  understood  and  whose  interest  it 
was  to  understand  the  most  advanced  process 
of  resolving  fats  and  oils  into  their  component 
parts,  that  Tilghman's  "process  for  decompos- 
ing neutral  fats  by  water  under  great  pressure" 
was  "a  new  process;"  and  who,  with  his  associ- 
ates, took  hints  from  it  for  making  new  depart- 
ures and  improvements  in  the  art.  The  state- 
ments of  Mr.  Wilson  on  this  subject  are  corrob- 
orated by  other  witnesses.  Indeed,  nearly  all 
those  competent  to  speak  on  the  subject  state 
or  admit  that  the  process  of  decomposing  fats 
into  glycerine  and  fat  acids  by  mixing  them 
with  water  and  subjecting  the  mixture  to  a 
high  degree  of  heat  under  a  pressure  sufficient 
to  prevent  the  conversion  of  the  water  into 
steam,  was  not  known  in  the  arts  prior  to 
Tilghman's  discovery.  The  testimony  of  some 
experts  to  the  contrary  is  based  upon  their  con- 
struction of  certain  patents  ana  publications 
produced  in  evidence,  the  most  important  of 
which  have  already  been  adverted  to. 

The  question  then  arises:  has  Tilghman  se- 
cured the  exclusive  right  to  the  process  of 
which  he  was  thus  the  inventor? 

An  examination  of  the  patent  itself,  which 
L718]  the  preceding  remarks  will  enable  us  better  to 
understand,  will  show,  we  think,  that  it  was 
intended  to  and  does  cover  and  secure  to  the 
patentee  the  general  process  which  has  been 
described,  although  only  one  particular  method 
of  applying  and  using  it  is  pointed  out 

The  specification  describes  the  invention  as 
follows: 

"  My  invention  consists  of  a  process  for  pro- 
ducing free  fat  acids  and  solution  of  glycerine 
from  those  fatty  and  oily  bodies  of  animal  and 
vegetable  origin  which  contain  glycerine  as 
their  base.  For  this  purpose,  I  subject  these 
fatty  or  oily  bodies  to  the  action  of  water  at  a 
high  temperature  and  pressure,  so  as  to  cause 
the  elements  of  those  bodies  to  combine  with 
water,  and  thereby  obtain  at  the  same  time  free 
fat  acids  and  solution  of  glycerine.  I  mix  the 
fatty  body  to  be  operated  upon  with  from  a 
third  to  a  half  of  its  bulk  of  water.and  the  mixt- 
ure may  be  placed  in  any  convenient  vessel  in 
which  it  can  be  heated  to  the  melting  point  of 
lead,  until  the  operation  is  complete.  The  ves- 
sel must  be  closed  and  of  great  strength,  so  that 
the  requisite  amount  of  pressure  may  be  applied 
to  prevent  the  conversion  of  the  water  into 
steam. 

The  process  may  be  performed  more  rapidly 
and  also  continuously  by  causing  the  mixture 
of  fatty  matter  and  water  to  pass  through  a 
tube  or  continuous  channel,  heated  to  the  tem- 
perature already  mentioned;  the  requisite  press- 
ure for  preventing  the  conversion  of  water  into 
steam  being  applied  during  the  process;  and 
this  I  believe  is  the  best  mode  of  carrying  my 
invention  into  effect.  In  the  drawing  hereunto 
annexed  are  shown  figures  of  an  apparatus  for 
performing  this  process  speedily  and  continu- 
ously, but  which  apparatus  I  do  not  intend  to 
claim  as  any  part  of  my  invention." 

The  specification  then  goes  on  to  describe.by 
the  aid  of  the  drawing  referred  to,  the  particu- 
lar device  mentioned.  But  it  is  evident,  and 
indeed  is  expressly  announced,  that  the  process 
claimed  does  not  have  reference  to  thisparticu- 
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lar  device,  for  the  apparatus  described  was  wcil 
known,  being  similar  to  that  used  for  produc- 
ing the  hot-blast  and  for  heating  water  for  the 
purpose  of  warming  houses.  It  consists  of  a 
coil  of  iron  pipe  or  other  metallic  tubing 
erected  in  an  oven  or  furnace,  where  it  can  be 
subjected  to  a  high  degree  of  heat;  and  through 
this  pipe  the  mixture,  of  nearly  equal  parts  of 
fat  and  water,  made  into  an  emulsion  in  asep-  r»,0 
arate  vessel  by  means  of  a  rapidly  vibrating  pis-  I  •  *"*] 
ton  or  dasher  is  impelled  by  a  force-pump  in 
a  nearly  continuous  current.with  such  regulat- 
ed velocity  as  to  subject  it  to  the  heat  of  the 
furnace  for  a  proper  length  of  time  to  produce 
the  desired  result ;  which  time,  when  the  fur- 
nace is  heated  to  the  temperature  of  612°  Fah., 
is  only  about  ten  minutes.  The  fat  and  water 
are  kept  from  separating  by  the  vertical  posi- 
tion of  the  tubes,  as  well  as  by  the  constant 
movement  of  the  current;  and* are  prevented 
from  being  converted  into  steam  by  weighting 
the  exit  valve  by  which  the  product  is  dis- 
charged into  the  receiving  vessel,  so  that  none 
of  it  can  escape  except  as  it  is  expelled  by  the 
pulsations  produced  by  the  working  of  the 
force-pump.  Before  arriving  at  the  exit  valve, 
the  pipe  is  passed,  in  a  second  coil,  through  an 
exterior  vessel  filled  with  water,  by  which  the 
temperature  of  the  product  is  reduced.  After 
the  product  is  discharged  into  the  receiving 
vessel,  it  is  allowed  to  stand  and  cool  until  the 
glycerine  settles  to  the  bottom  and  separates  it- 
self from  the  fat  acids.  The  latter  are  then  sub- 
jected to  washing  and  hydraulic  pressure  in  the 
usual  way. 

After  describing  this  apparatus  it  is  added 
"Although  the  decomposition  of  the  neutral 
fats  by  water  takes  place  with  great  quickness 
at  the  proper  heat,  yet  I  prefer  that  the  pump 
should  be  worked  at  such  a  rate,  in  proportion 
to  the  length  or  capacity  of  the  heating  tubes, 
that  the  mixture,  while  flowing  through  them, 
should  be  maintained  at  the  desired  temperature 
for  ten  minutes  before  it  passes  into  the  refrig- 
erator or  cooling  part  of  the  apparatus." 

It  is  evident  that  the  passing  of  the  mixture 
of  fat  and  water  through  a  heated  coil  of  pipe 
standing  in  a  furnace  is  only  one  of  several 
ways  in  which  the  process  may  be  applied.  The 
patentee  suggests  it  as  what  he  conceived  to  be 
the  best  way,  apparently  because  the  result  is 
produced  with  great  rapidity  and  completeness. 
But  other  forms  of  apparatus,  known  and  in 
public  use  at  the  time,  can  as  well  be  employed 
without  changing  the  process.  A  common  di- 
gester or  boiler  can  evidently  be  so  used,  pro- 
vided proper  means  are  employed  to  keep  up 
the  constant  admixture  of  the  water  and  fat , 
which  is  a  tine  qua  non  in  the  operation.  Tilgh- 
man himself,  as  we  have  seen,  often  used  such  [720' 
digesters  in  making  his  experiments  before  ap- 
plying for  his  patent ;  ana,  in  putting  up  ma- 
chinery for  his  licensees  after  bis  patent  was  ob- 
tained, he  did  the  same  thing  when  the  par- 
ties desired  it.  Yet  surely  the  identity  of  the 
process  was  not  changed  by  thus  changing  the 
form  of  apparatus.  K o  great  amount  of  in ven  - 
tion  was  required  to  adapt  different  forms  of 
well-known  apparatus  to  the  application  of  the 
process.  The  principal  difficulty  would  be  in 
providing  an  internal  arrangement  in  the  boiler, 
or  digester,  for  successfully  keeping  up  the  in- 
timate commixture  of  the  fat  and  water.    It  is 
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evident  that  this  could  be  accomplished  by 
means  of  revolving  reels  armed  with  buckets,  or 
of  a  force-pump  constantly  transferring  the 
heavy  stratum  of  water  from  the  bottom  of  the 
mass  to  the  top,  aided  by  horizontal  diaphragms 
initially  sectfonizing  the  digester.  These  de- 
vices were  resorted  to  by  Tilghman  and  others 
when  they  used  a  boiler  instead  of  a  coil  of 
pipe. 

Whilst  Tilghman  in  his  patent  recommends 
the  high  degree  of  heat  named,  he  does  not  con- 
fine himself  to  that  It  had  been  fully  devel- 
oped in  his  experiments,  and  was  well  known 
to  him,  that  a  lower  degree  of  heat  could  be  em- 
ployed by  taking  longer  time  to  perform  the 
operation;  and  this  would  be  necessary  when 
boilers  or  digesters  of  considerable  size  were 
used  instead  of  the  coil  of  pipe,  on  account  of 
the  decreasing  power  of  large  vessels  \o  resist 
the  internal  pressure.  The  specification,  after 
describing  the  use  of  a  metallic  coil  of  pipe,  pro- 
ceeds to  add: 

'The  melting  point  of  lead  has  been  men- 
tioned as  the  proper  heat  to  be  used  in  this  oper- 
ation, because  it  has  been  found  t  >  give  good 
results.  But  the  change  of  fatty  matters  into 
fat  acid  and  glycerine  takes  place  with  some 
materials,  such  as  palm-oil,  at  or  below  the  melt- 
ing point  of  bismuth  (510°  Fah.);  yet  the  heat 
has  been  carried  considerably  above  the  melting- 
point  of  lead  without  any  apparent  injury,  and 
the  decomposing  action  of  the  water  becomes 
more  powerful  as  the  heat  is  increased.  By  start- 
ing the  apparatus  at  a  low  heat,  and  gradually 
increasing  it,  the  temperature  giving  products 
most  <mi table  to  the  intended  application  of  the 
fatty  body  employed  can  easily  be  determined. " 
[721]  Now  when  we  find  it  stated,  as  we  do  in  this 
specification,  that  the  patentee  subjects  "  fatty 
or  oily  bodies  to  the  action  of  water  at  a  high 
temperature  and  pressure,  so  as  to  cause  the  ele- 
ments of  those  bodies  to  combine  with  water;" 
that  '  the  mixture  may  be  placed  in  any  conven- 
ient vessel  in  which  it  can  be  heated  to  the 
melting  point  of  lead,  until  the  operation  is  com- 
plete;" that  '*  the  vessel  must  be  closed  and  of 
great  strength,  so  that  the  requisite  amount  of 
pressure  may  be  applied  to  prevent  the  conver- 
sion of  the  water  into  steam;  that  "  the  decom- 
position of  the  neutral  fats  by  water  takes  place 
with  great  quickness  at  the  proper  heat;"  that 
'  the  melting  point  of  lead  has  been  mentioned 
as  the  proper  heat  to  be  used  in  this  operation, 
because  it  has  been  found  to  give  good  results;" 
that  "  the  change  of  fatty  matters  into  fat  acid 
and  glycerine  takes  place  with  some  materials 
at  or  below  the  melting  point  of  bismuth;"  that 
"the  decomposing  action  of  water  becomes 
more  powerful  as  the  heat  is  increased;"  that, 
"  by  starting  the  apparatus  at  a  low  heat  and 
gradually  increasing  it,  the  temperature  giving 
products  most  suitable  to  the  intended  applica- 
tion of  the  fatty  body  employed  can  easily  be 
determined;"  and  when  we  then  find  that  the 
patentee  categorically  cblms,  in  general  terms, 
as  his  invention  "  The  manufacturing  of  fat  acids 
«nd  glycerine  from  fatty  bodies  by  the  action  of 
■water  at  a  high  temperature  and  pressure ;"  and 
being  satisfied  that  he  was,  in  fact,  the  inventor 
of  the  general  process  described  and  bodied 
forth  in  the  specification,  how  can  we,  by  any 
fair  rule  of  construction,  circumscribe  this  claim 
in  such  a  manner  as  that  it  shall  only  cover  the 
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process  when  applied  in  the  use  of  a  coil  of  pipe 
heated  to  612°  Fahrenheit?  Or,  if  we  allow  it 
to  embrace  any  "  convenient  vessel,"  and  do 
not  confine  it  to  a  coil  of  pipe,  how  can  we  con- 
fine it  to  a  particular  degree  of  heat?  What  did 
Tilghman  discover?  And  what  did  he,  in  terms, 
claim  by  his  patent?  He  discovered  that  fat 
can  be  dissolved  into  its  constituent  elements 
by  the  use  of  water  alone  under  a  high  degree 
of  heat  and  pressure;  and  he  patented  the  proc- 
ess of  "  manufacturing  fat  acids  and  glycerine 
from  fatty  bodies  by  the  action  of  water  at  a 
high  temperature  and  pressure."  Had  the  proc- 
ess been  known  and  used  before,  find  not  been  [722] 
Tilghman's  invention,  he  could  not  then  have 
claimed  anything  more  than  the  particular  ap- 
paratus described  in  his  patent;  but  being  the 
inventor  of  the  process,  as  we  are  satisfied  was 
the  fact,  he  was  entitled  to  claim  it  in  the  man- 
ner he  did. 

That  a  patent  can  be  granted  for  a  process, 
there  can  be  no  doubt.  The  patent  la  w  is  not  con- 
fined to  new  machines  and  new  compositions  of 
matter,  but  extends  to  any  new  and  useful  art 
or  manufacture.  A  manufacturing  process  is 
clearly  an  art,  within  the  meaning  of  the  law. 
Goodyear  s  patent  was  for  a  process,  namely, 
the  process  of  vulcanizing  India  rubber  by  sub- 
jecting it  to  a  high  degree  of  heat  when  mixed 
with  sulphur  ana  a  mineral  salt.  The  apparatus 
for  performing  the  process  was  not  patented, 
and  was  not  material.  The  patent  pointed  out 
how  the  process  could  be  effected,  and  that  was 
deemed  sufficient.  Neilson's  patent  was  for  the 
process  of  applying  the  hot-blast  to  furnaces  by 
forcing  the  blast  through  a  vessel  or  receptacle 
situated  between  the  blowing  apparatus  and  the 
furnace,  and  heated  to  a  red  heat;  the  form  of 
the  heated  vessel  being  stated  by  the  patent  to 
be  immaterial.  These  patents  were  sustained 
after  the  strictest  scrutiny  and  against  th<  strong- 
est opposition. 

On  the  subject  of  patents  for  processes,  Mr. 
Justice  Grier,  in  delivering  the  opinion  of  this 
court  in  Corning  v.  Burden,  15  How.,  267,  said: 
' '  A  process  to  nomine  is  not  made  the  subject  of 
a  patent  in  our  Act  of  Congress.  It  is  included 
under  the  general  term,  '  useful  art.'  An  art 
may  require  one  or  more  processes  in  order  to 
produce  a  certain  result  or  manufacture.  The 
term  '  machine '  includes  every  mechanical  de- 
vice or  combination  of  mechanical  powers  and 
devices  to  perform  some  function  or  to  produce 
a  certain  effect  or  result.  But  where  the  result 
or  effect  is  produced  by  chemical  action,  by  the 
operation  or  application  of  some  element  or  pow- 
er of  nature,  or  of  one  substance  to  another, 
such  modes,  methods  or  operations  are  called 
processes.  A  new  process  is  usually  the  result 
of  a  discovery,  a  machine  of  invention.  The 
arts  of  tanning,  dveing,  making  water-proof 
cloth,  vulcanizing  India  rubber,  smelting  ores, 
and  numerous  others,  are  usually  carried  on  by 
processes  as  distinguished  from  i.  ichines.  One 
may  discover  a  new  and  useful  in.  provement  in 
the  process  of  tanning,  dyeing,  etc. ,  irrespective 
of  any  particular  form  of  machinery  or  mechan- 
ical device.  And  another  may  invent  a  labor-  [723 
saving  machine,  by  which  the  operation  or  proc- 
ess may  be  performed,  and  each  may  be  entitled 
to  his  patent.  As,  for  instance,  A  has  discovered 
that  by  exposing  India  rubber  to  a  certain  de- 
gree of  heat,  in  mixture  or  connection  with  cer- 
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tain  metallic  salte.  he  can  produce  a  valuable 
product  or  manufacture;  he  is  entitled  to  a  pa- 
tent for  his  discovery,  as  a  process  or  improve- 
ment in  the  art  irrespective  of  any  machine  or 
mechanical  device.  B,  on  the  contrary,  may 
invent  a  new  furnacce  or  stove  or  steam  appa- 
ratus, by  which  this  process  may  be  carried  on 
with  much  saving  of  labor  and  expense  of  fuel, 
and  he  will  be  entitled  to  a  patent  for  his  ma- 
chine as  an  improvement  in  the  art." 

Neilson's  patent  above  refered  to  had  some 
features  very  similar  to  those  of  Tilghman's. 
The  strong  objection  urged  against  the  latter  is, 
that  the  particular  apparatus  described  in  the 
specification  is  not  that  which  is  generally  used, 
and  that  it  cannot  be  used  with  much  profit 
or  success  in  large  manufacturing  operations; 
whereas,  the  slower  method  of  dissolving  fats 
in  a  common  boiler  or  digester  at  a  lower  tem- 
perature even  than  that  of  melting  bismuth, 
which  is  not  described  in  the  specification,  is  the 
one  which  is  generally  adopted.   Precisely  this 
circumstance  existed  in  reference  to  the  patent 
of  Neilson.    flic  specification  directed  that  the 
blast  or  current  of  air  produced  by  the  blowing 
apparatus  should  be  passed  into  an  air  vessel  or 
receptacle  heated  to  a  red  heat,  and  from  thence 
into  the  furnace.   Then,  after  stating  that  the 
air  vessel  or  receptacle  should  be  increased  in 
size  according  to  the  size  of  the  forge  or  fur- 
nace to  be  supplied,  the  specification  adds:  "The 
form  or  shape  of  the  vessel  or  receptacle  is  im- 
material to  the  effect,  and  may  be  adapted  to  the 
local  circumstances  or  situation."    Now,  the 
most  simple  and  natural  form  of  an  air  vessel, 
for  heating  the  blast,  as  here  directed,  would  be 
a  box  or  chamber,  or  a  cylindrical  vessel;  but  it 
t  urned  out  in  practice  that  a  receptacle  of  this 
kind  would  answer  the  purpose  but  very  imper- 
fectly; and  that  the  best  and  most  useful  method 
was  to  heat  the  blast  in  a  series  of  tubes  placed 
in  a  heated  oven.  This  was  held  to  be  no  ground 
for  invalidating  the  patent,  or  for  preventing  it 
from  covering  intermediate  tubes,  as  well  as  an 
intermediate  box  or  chamber,  the  jury  being  of 
T7241  °Pm'on  tuat  a  man  of  ordinary  skill  and  knowl- 
1      J  edge  in  the  construction  of  blowing  and  air-heat- 
ing apparatus  would  be  able,  from  the  informa- 
tion contained  in  the  specification,  to  erect  a 
machine  which  would  answer  some  beneficial 
purpose  in  the  application  of  the  process,  and 
would  not  be  misled  and  prevented,  from  so  do- 
ing by  the  declaration  that  the  form  or  shape 
of  the  vessel  or  receptacle  was  immaterial  to  the 
effect.   In  this  view  of  the  subject,  the  patent 
was  sustained  after  very  great  consideration. 

Some  question  has,  indeed,  been  made  wheth- 
er Neilson's  patent  was  sustained  as  a  patent  for 
a  process.  The  Court  of  Exchequer,  m  review- 
ing the  proceedings  at  the  trial,  and  answering 
the  objection  that  it  was  a  patent  for  a  principle, 
said:  "  It  is  very  difficult  to  distinguish  it  from 
the  specification  of  a  patent  for  a  principle,  and 
this  at  first  created  in  the  minds  of  some  of  the 
court  much  difficulty;  but,  after  full  considera- 
tion, we  think  that  the  plaintiff  does  not  mere- 
ly claim  a  principle,  but  a  machine  embodying 
a  principle,  and  a  very  valuable  one.  We  think 
the  case  must  be  considered  as  if,  the  principle 
being  well  known.the  plaintiff  had  first  invented 
a  mode  of  applying  it  by  a  mechanical  apparatus 
to  furnaces;  and  his  invention  consists  in  this— 
by  interposing  a  receptacle  for  heated  air  between 
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the  blowing  apparatus  and  t/te  furnace.  In  this 
receptacle  he  directs  the  air  to  be  healed  by  1  he- 
application  of  heat  externally  to  the  receptacle, 
and  thus  he  accomplishes  the  object  of  applying 
the  blast  which  was  before  of  cold  air,  in  a  heated 
state  to  the  furnace. "  Neileon  v.  Thompson ,  Web. 
Pat.  Cas.,  275,  871. 

In  this  passage,  we  think  that  the  Court  cf 
Exchequer  (who  spoke  through  Baron  Parke; 
drew  the  true  distinction  between  a  mere  prin 
ciple,  as  the  subject  of  a  patent,  and  a  prooets 
by  which  a  principle  is  applied  to  effect  a  use- 
ful result  That  a  hot-blast  is  better  than  a  cold  - 
blast  for  smelting  iron  in  a  furnace  was  the  prin- 
ciple or  scientific  fact  discovered  by  Neilson  \. 
and  yet,  being  nothing  but  a  principle,  he  could 
not  have  a  patent  for  that.  But  having  invented 
and  practically  exemplified  a  process  for  utiliz- 
ing this  principle,  namely:  that  of  heating  the 
blast,  in  a  receptacle,  between  the  blowing  ap- 
paratus and  the  furnace,  he  was  entitled  to  a  pa- 
tent for  that  process,  although  he  did  not  dis- 
tinctly point  out  all  the  forms  of  apparatus  by 
which  the  process  might  be  applied ;  having, 
nevertheless,  pointed  out  a  particular  apparatus 
for  that  purpose,  and  having  thus-  shown  that 
the  process  could  be  practically  and  usefully  ap- 
plied. Another  person  might  invent  a  better  ap- 
paratus for  applying  the  process  than  that  point 
ed  out  by  Neilson,  and  might  obtain  a  patent  for 
such  improved  apparatus;  but  he  could  not  use 
the  process  without  a  license  from  Neilson. 
His  improved  apparatus  would,  in  this  respect, 
stand  in  a  relation  to  the  process  analogous  to 
that  which  an  improvement  on  a  patented  ma- 
chine bears  to  the  machine  itself. 
That  Neilson's  patent  was  regarded  as  for  a 

Jrocess  is  apparent  from  what  is  said  bytlic 
udges  who  had  it  under  consideration.  Thus 
Baron  Parke  at  the  trial  had  said:  "  The  speci- 
fication and  patent  together  make  it  clear  what 
the  discovery  was;  it  was  the  introduction  of  hot 
air  by  means  of  heating  it  before  it  was  intro- 
duced into  the  furnace,  between  the  blowing  ap- 
paratus and  the  furnace."  Web.  P.  C,  812. 
And  when  the  matter  came  before  the  House  <  f 
Lords,  after  a  trial  in  Scotland,  Lord  Campbell 
said:  "After  the  construction  first  put  upon  it 
(the  patent)  by  the  learned  Judges  of  the  Court 
of  Exchequer,  sanctioned  by  the  high  authority 
of  my  noble  and  learned  friend  now  upon  the 
woolsack,  when  presiding  in  the  Court  of  Chan- 
cery, I  think  the  patent  must  be  taken  to  extent  1 
to  all  machines, of  whatever  construction,  when  - 
by  the  air  is  heated  intermediately  between  tl  < 
blowing  apparatus  and  the  blast  furnace.  Th;.t 
being  so,  the  learned  Judge  was  perfectly  justi- 
fied in  telling  the  jury  that  it  was  unnecessary 
for  them  to  compare  one  apparatus  with  another, 
because,  confessedly,  that  system  of  conduit 
pipes  was  a  mode  of  heating  air  by  an  interme- 
diate vessel  between  the  blowing  apparatus  am  I 
the  blast  furnace,  and,  therefore,  ft  was  an  in- 
fraction of  the  patent"  HousehiU  v.  Neilsw. 
Web.  Pat.  Cas.,  715. 

This  case  of  the  not- blast  was  commented 
upon  in  the  great  case  of  (/BeiUy  *  tfor* 
reported  in  15th  How.,  62-116,  and  is  there 
recognized  and  approved  in  the  opinion  of  this 
court  delivered  by  Chief  Justice  Taney.  After 
quoting  the  remarks  of  Baron  Parke  in  the  Court 
of  Exchequer,  cited  above,  the  Chief  Justice 
says:  "  We  see  nothing  in  this  opinion  differing 
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in  any  degree  trom  the  familiar  principlesof  law 
[726]  applicable  to  patent  cases.  Neilson  claimed  no 
particular  mode  of  constructing  the  receptacle, 
or  of  heating  it.  He  pointed  out  the  manner  in 
which  it  might  be  done;  but  admitted  that  it 
might  also  be  done  in  a  variety  of  ways,  and  at 
a  higher  or  lower  temperature;  and  that  all  of 
them  would  produce  the  effect  in  a  greater  or 
less  degree,  provided  the  air  was  heated  by  pass- 
ing through  a  heated  receptacle.  *  *  *  who- 
ever, therefore,  used  this  method  of  throwing 
hot  air  into  the  furnace,  used  the  process  he  had 
invented,  and  thereby  infringed  his  patent,  al- 
though the  form  of  the  receptacle  or  the  me- 
chanical arrangements  for  heating  it  might  be 
different  from  those  described  by  the  patentee. 
For  whatever  form  was  adopted  for  the  recep- 
tacle, or  whatever  mechanical  arrangements 
were  made  for  heating  it,  the  effect  would  be 
produced  in  a  greater  or  less  degree,  if  the  heated 
receptacle  was  placed  between  the  blower  and 
the  furnace,  and  the  current  of  air  passed 
through  it.  *  •  *  The  patent  was  supported 
because  he  (Neilson)  had  invented  a  mechanical 
apparatus  by  which  a  current  of  hot  air,  instead 
of  cold,  could  be  thrown  in.  And  this  new 
method  was  protected  by  the  patent.  The  in- 
terposition of  a  heated  receptacle  in  any  form 
was  the  novelty  he  invented.  O'Reilly  v. Morse, 
15  How.,  115,  116. 

We  have  quoted  these  remarks  of  the  Chief 
Justice  more  fully  because  they  show  most 
clearly  that  he  put  the  same  construction  upon 
Neilson 's  patent  that  was  put  upon  it  by  Lord 
Campbell,  and  that  he  fully  acquiesced  in  the 
legality,  and  validity  of  a  patent  for  a  process. 
Yet  it  has  been  supposed  that  the  decision  in 
O'Reilly  v.  Morse  was  adverse  to  patents  for  mere 
processes.  The  mistake  hae  undoubtedly  arisen 
from  confounding  a  patent  for  a  process  with  a 
patent  for  a  mere  principle.  We  think  that  a  care- 
ful examination  of  the  judgment  in  that  case  will 
show  that  nothing  adverse  to  patents  for  process- 
es is  contained  in  it.  The  eighth  claim  of  Morse's 
patent  was  held  to  be  invalid,  because  it  was  re- 
garded by  the  court  as  being  not  for  a  process,  but 
for  a  mere  principle.  It  amounted  to  this,  name- 
ly: a  claim  of  the  exclusive  right  to  the  use  of 
electro-magnetism  as  a  motive  power  for  mak- 
ing intelligible  marks  at  a  distance;  that  is,  a 
claim  to  the  exclusive  use  of  one  of  the  powers 
of  nature  for  a  particular  purpose.  It  was  not 
a  claim  of  any  particular  machinery,  nor  a 
[727  ]  claim  of  any  particular  process  for  utilizing  the 
power  but  a  claim  of  the  power  itself;  a  claim 
put  forward  on  the  ground  that  the  patentee 
was  the  first  to  discover  that  it  could  be  thus  em- 
ployed. This  claim  the  court  held  could  not  be 
sustained. 

That  this  was  the  true  ground  of  the  decision 
will  be  manifest  from  the  following  observa- 
tions of  the  Chief  Justice  in  the  opinion  already 

rted  from.  He  says:  "  He  (Morse)  claims 
exclusive  right  to  every  improvement  where 
the  motive  power  is  the  electric  or  galvanic  cur- 
rent, and  the  result  is  the  marking  or  printing 
intelligible  characters,  signs  or  letters  at  a  dis- 
tance. If  this  claim  can  be  maintained,  it  mat 
ten  not  by  what  process  or  machinery  the  result 
fa  accomplished.  For  aught  that  we  now  know, 
some  future  inventor,  in  the  onward  march  of 
science,  may  discover  a  mode  of  writing  or 
printing  at  a  distance  by  means  of  the  electric 
See  12  Otto. 


or  galvanic  current,  without  using  any  part  rf 
the  process  or  combination  set  forth  in  the 
plaintiffs  specification.  *  *  *  In  fine,  he  clams 
an  exclusive  right  to  use  a  mant*..-  and  proa  ss 
which  he  has  not  described,  and  indeed  had  not 
invented,  and  therefore  could  not  describe  when 
he  obtained  his  patent.  The  court  is  of  opinion 
that  the  claim  is  too  broad,  and  not  warranted 
by  law.  *  *  *  It  is  the  high  praise  of  Professor 
Morse  that  he  has  been  able  by  a  new  combina- 
tion of  known  powers,  of  which  electro- mag- 
netism is  one,  to  discover  a  method  by  which  in- 
telligible marks  or  signs  may  be  printed  at  n 
distance.  And  for  the  method  or  process  thus 
discovered  he  is  entitled  to  a  patent.  But  he  bus 
not  discovered  that  the  electro  magnetic  current, 
used  as  a  motive  power,  in  any  other  method 
and  with  any  other  combinations,  will  do  ns 
well."  After  reviewing  the  statutes  and  decis- 
ions bearing  upon  the  subject,  the  Chief  Justice 
makes  a  summary  conclusion  of  the  whole  mut- 
ter, as  follows:  "whoever  discovers  that  a  cer- 
tain useful  result  will  be  produced,  in  any  art, 
machine,  manufacture  or  composition  of  mat- 
ter, by  the  use  of  certain  means,  is  entitled  to  a 

Eatent  for  it;  provided  he  specifies  the  means 
e  uses  in  a  manner  so  full  and  exact  that  any- 
one skilled  in  the  science  to  which  it  appertains 
can,  by  using  the  means  he  specifies,  without 
any  addition  to  or  subtraction  from  them,  pro- 
duee  precisely  the  result  he  describes.  And  if  lT*°J 
this  cannot  be  done  by  the  means  he  describes, 
the  patent  is  void.  And  if  it  can  be  done,  then 
the  patent  confers  on  him  the  exclusive  right  to 
use  the  means  he  specifics  to  produce  the  result 
or  effect  he  describes,  and  nothing  more.  And 
it  makes  no  difference,  in  this  respect,  whether 
the  effect  is  produced  by  chemical  agency  <  r 
combination;  or  by  the  application  of  disco v 
eries  or  principles  in  natural  philosophy,  known 
or  unknown  before  his  invention;  or  by  inn 
chinery  acting  altogether  upon  mechanical  prin- 
ciples. In  either  cose,  he  must  describe  the  mm, 
Tier  or  process  as  above  mentioned,  and  the  er.d 
it  accomplishes.  And  anyone  may  lawfully 
accomplish  the  same  end  without  infringing 
the  patent,  if  he  uses,  means  substantially  dif- 
ferent from  those  described."  O'Reilly  v-  Morst  , 
15  How.,119. 

It  seems  to  us  that  this  clear  and  exact  sum- 
mary of  the  law  affords  the  key  to  almost  every 
esse  that  can  arise.  "Whoever  discovers  that 
a  certain  useful  result  will  be  produced  in  any 
art  by  the  use  of  certain  means  is  entitled  to  a 
patent  for  it,  provided  he  specifies  the  means." 
But  everything  turns  on  the  force  and  meaning 
of  the  word  "  means."  It  Is  very  certain  thai 
the  means  need  not  be  a  machine,  or  an  appa 
rat  us;  it  may,  as  the  court  says,  be  &  process.  A 
machine  is  a  thing.  A  process  Is  an  act,  or  » 
mode  of  acting.  The  one  is  visible  to  the  eve. 
an  object  of  perpetual  observation.  The  other 
la  a  conception  of  the  mind,  seen  only  by  its. 
effects  when  being  executed  or  performed 
Either  may  be  the  means  of  producing  a  usefiu 
result.  The  mixing  of  certain  substances  to 
gether,  or  the  heating  of  a  substance  to  a  cer- 
tain temperature,  la  a  process.  If  the  mode  o;' 
doing  it  or  the  apparatus  in  or  by  which  it  may 
be  done  is  sufficiently  obvious  to  suggest  itself 
to  a  person  skilled  In  the  particular  art,  it  i* 
enough,  in  the  patent,  to  point  out  the  process 
to  be  performed,  without  giving  supererogatory 
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directions  as  to  the  apparatus  or  method  to  be 
employed.  If  the  mode  of  applying  the  process 
is  not  obvious,  then  a  description  of  a  particu- 
lar mode  by  which  it  may  be  applied  is  suffi- 
cient There  is,  then,  a  description  of  the  proc- 
ess and  of  one  practical  mode  in  which  it  may 
be  applied.  Perhaps  the  process  is  susceptible 
ol  being  applied  in  many  modes  and  by  the  use 
ot  many  forms  of  apparatus.  The  inventor  is 
not  bound  to  describe  them  all  in  order  to  se- 
cure to  himself  the  exclusive  right  to  the  proc- 
ess, if  he  is  really  its  inventor  or  discover.  But 
[729]  he  must  describe  some  particular  mode.or  some 
apparatus,  by  which  the  process  can  be  applied 
with  at  least  some  beneficial  result,  in  order  to 
show  that  it  is  capable  of  being  exhibited  and 
pcrtormed  in  actual  experience. 

Let  us  apply  these  principles  to  the  present 
case.  In  the  first  place  the  claim  of  the  patent 
is  not  for  a  mere  principle.  The  chemical  prin 
ci pie  or  scientific  fact  upon  which  it  is  founded 
is,  that  the  elements  of  neutral  fat  require  to  be 
severally  united  with  an  atomic  equivalent  of 
water  in  order  to  separate  from  each  other  and 
l)ccome  free.  This  chemical  fact  was  not  dis- 
covered by  Tilghman.  He  only  claims  to  have 
invented  a  particular  mode  of  bringing  about 
the  desired  chemical  union  between  the  fatty 
elements  and  water.  He  does  not  claim  every 
mode  of  accomplishing  this  result.  He  does  not 
claim  the  lime  saponification  process,  nor  the 
sulphuric  acid  distillation  process,  and  if,  as 
contended,  the  result  was  accomplished  by  Du- 
brunfaut,  Wilson  and  Scharling,  by  means  of 
steam  distillation,  he  docs  not  claim  that  proc- 
ess.' He  only  claims  the  process  of  subjecting 
to  a  high  degree  of  heat  a  mixture  continually 
kept  up,  of  nearly  equal  quantities  of  fat  and 
wat«r  m  a  convenient  vessel  strong  enough  to 
resist  the  effort  of  the  mixture  to  convert  nseif 
into  steam.  This  is  most  certainly  a  process.  It 
in  clearly  pointed  out  in  the  specification,  and 
one  particular  mode  of  applying  it  and  carrying 
it  into  effect  is  described  in  detail.  But  it  is  not 
the  particular  apparatus  described  which  Tilgh- 
man desires  to  secure  by  his  patent.  Having 
pointed  out  the  process  and  suggested  a  partic- 
ular mode  of  applying  it,  he  claims  as  his  in- 
vention "the  manufacturing  of  fat  acids  and 
glycerine  from  fatty  bodice  by  the  action  of  water 
at  a  high  temperature  and  pressure."  The  true 
construction  of  this  claim  is  to  be  sought  by 
comparing  it,  as  we  have  already  done,  with  the 
context  oi  the  specification;  with  the  statement 
of  the  patentee  that  his  "  invention  consists  of 
a  process  for  producing  free  fat  acids  and  solu- 
tion of  glycerine  from  those  fatty  and  oily  bodies 
of  animal  and  vegetable  origin,  which  contain 
glycerine  as  a  base; "  that  "  for  this  purpose  he 
subjects  these  fatty  and  oily  bodies  to  the  action 
of  water  at  a  high  temperature  and  pressure,  so 
as  to  cause  the  elements  of  those  bodies  to  com- 
bine with  water  and  thereby  obtain  at  the  same 
time  free  fat  acids  and  solution  of  glycerine; " 
that  he  "  mixes  the  fatty  body  to  be  operated 
upon  with  from  a  third  to  a  half  of  its  bulk  of 
water,  and  the  mixture  may  be  placed  in  any 
convenient  vessel  in  which  it  can  be  heated  to 
the  melting  point  of  lead  "  (which  is  afterwards 
explained  to  be  only  desirable  for  a  quick  re- 
sult, not  essential);  that  "the  vessel  must  be 
closed  and  of  great  strength,  so  that  the  requi- 
f.itc  amount  of  pressure  may  be  applied  to  pre- 
288 


[730] 


vent  the  conversion  of  the  water  into  steam." 
This  is  the  process  which  the  patentee  claims  tc 
have  invented;  and  this  description  of  it  gives 
the  proper  construction  and  qualification  to  the 
claim. 

It  is  objected  that  the  particular  apparatus  de- 
scribed in  the  patent  for  carrying  the  process 
into  effect  cannot  be  operated  to  produce  any 
useful  result.  We  have  examined  the  evidence 
on  this  point,  and  are  satisfied  that  it  shows  the 
objection  to  be  unfounded .  A  recapitulation  of 
this  evidence  is  not  necessary.  The  testimony 
of  Tilghman  himself,  of  Professor  Booth  and  of 
Mr.  Wilson  is  directly  to  the  point. 

It  only  remains  that  we  should  express  our 
views  on  the  question  of  infringement.  The  de- 
fendants advance  several  reasons  for  the  pur- 
pose of  showing  that  their  process  docs  not  con- 
flict with  that  of  Tilghman.  First,  because  they* 
do  not  use  the  apparatus  described  in  the  com- 
plainant's patent;  but  use  a  boiler  in  which  the 
charge  of  fat  and  other  materials  is  placed  nnd 
heated;  and  do  not  mix  the  fat  and  water  in  the 
manner  pointed  out  in  the  specification  of  the 
patent  but,  on  the  contrary,  have  inserted  in 
the  boiler  a  pump  which  forces  the  water  as  it 
settles  to  the  bottom  upwards  to  the  top  of  the 
mass  and  pours  it  upon  the  upper  surface, 
whence  it  again  finds  its  way  down  through  the 
fat,  thus  keeping  up  a  constant  mixture.  It  is 
unnecessary  to  add  anything  further  on  the  sub- 
ject of  the  form  of  the  apparatus  used.  The 
patentee  is  not  confined  to  a  metallic  coil  of  pipe 
heated  in  a  furnace;  but  bis  patent  extends  to 
and  embraces  any  convenient  vessel  for  holding 
the  mixture,  which  is  strong  enough  to  sustain 
the  pressure  necessary  to  prevent  the  water  from 
being  converted  into  steam.  The  defendants  use 
such  a  vessel,  and  use  it  for  the  purpose  indi- 
cated and  pointed  out  in  the  patent.  The  ves- 
sel which  they  use  has  the  requisite  strength  to 
prevent  the  water  from  being  converted  into  [731] 
steam,  and  does  effect  that  object  And  as  to 
the  defendants'  using  a  different  method  from 
that  suggested  in  the  patent  for  keeping  up  the 
mixture  of  fat  and  water,  that  is  of  no  conse- 
quence. The  keeping  up  of  the  mixture  is  the 
important  thing.  That  is  a  necessary  part  of 
the  process.  They  employ  such  a  device  for 
effecting  this  as  is 'adapted  to  the  form  of  ves- 
sel in  which  they  heat  the  material.  Using  a 
boiler  instead  of  a  coil  of  pipe  for  this  purpose, 
they  are  obliged  to  employ  an  additional  or  mod- 
ified means  for  keeping  up  the  mixture.  They 
only  employ  such  means  as,  in  view  of  the 
change  adopted  in  the  form  of  the  heating  ap- 
paratus, ana  of  the  known  appliances  in  use  in 
analogous  processes,  would  naturally  suggest 
themselves  to  a  mechanic  skilled  in  the  art  Or, 
if  the  mode  of  effecting  the  continued  mixture 
adopted  by  the  defendants  should  be  deemed  a 
new  and  useful  improvement,  they  might  per- 
haps have  a  patent  for  that  peculiar  device  with- 
out being  entitled  to  use  Tilghman 's  process,  on 
which  it  is  but  an  improvement. 

Another  ground, on  which  the  defendants  ar- 
gue that  they  do  not  infringe  the  patent  is,  that 
they  do  not,  in  their  process,  use  water  alone  in 
admixture  with  fat,  but  use  also  some  portion 
of  lime:  that  they  formerly  used  seven  per  cent 
of  lime,  and  now  use  four  per  cent.  But  they 
do  not  use  lime  in  the  manner  and  to  the  extent 
in  which  it  is  used  for  dissolving  fats  by  the 
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saponifying  process.  That  requires  twelve  or 
fourteen  per  cent.  Even  if  the  saponifying  proc- 
ess partly  takes  place,  they  use  Tilghman's  proc- 
ess for  effecting  the  balance  of  the  operation. 
They  use  water  in  admixture  with  fat,  heated 
to  a  high  degree,  far  above  the  boiling  point, 
and  yet  subjected  to  such  pressure  as  to  prevent 
the  water  from  being  converted  into  steam;  and 
though  they  may  also  use  other  things  at  the 
same  time,  which  other  things  may  facilitate 
the  operation,  or  render  a  less  degree  of  heat 
necessary  than  would  be  required  when  water 
alone  is  used,  and  thus  actually  improve  the 
process  of  Tilghman,  yet  this  process  is  in- 
cluded in  their  operation  and  forms  the  basis 
of  It  It  is  idle,  therefore,  to  say  that  they  do 
not  infringe  Tilghman's  patent.  It  is  unneces- 
sary to  determine  what  precise  port  the  lime  used 
7321  by  the  defendants  nlays  in  their  process;  wheth- 
1  er,  as  the  complainant  contends,  it  saponifies 
the  fat  to  a  certain  extent,  leaving'the  remain- 
der to  be  acted  upon  by  the  water  alone  purely 
after  the  process  of  Tilghman;  or  whether,  as 
the  defendants  contend,  the  lime  produces  a 
more  perfect  and  active  commixture  of  the  fat 
and  water,  or  predisposes  the  fat  to  unite  with 
the  requisite  elements  of  water  necessary  for 
producing  glycerine  and  the  fat  acids,  in  either 
case  the  process  of  Tilghman,  modified  or  un- 
modified by  the  supposed  improvement,  under- 
lies the  operation  performed  in  the  defendants' 
boilers. 

Another  ground  assumed  by  the  defendants 
to  avoid  the  charge  of  infringement  is,  that  they 
do  not  beat  the  mixed  mass  in  the  manner 
pointed  out  in  Tilghman's  specification;  but,  in- 
stead of  heating  the  containing  vessel  by  an  out- 
side application  of  heat,  they  heat  the  contents 
by  the  introduction  of  super-heated  steam.  But 
we  think  that  this  docs  not  alter  the  essential 
character  of  the  process.  The  heating  by  steam 
is  clearly  an  equivalent  method  to  that  of  heat- 
ing by  an  external  fire.  The  patent  does  not 
prescribe  any  particular  method  of  applying  the 
neat,  except  when  using  the  pipe  and  coil  ap- 
paratus described  in  the  specification;  and,  even 
in  the  use  of  this  apparatus,  the  outward  appli- 
cation of  the  heat  to  the  pipe  is  suggested  inci- 
dentally and  as  a  matter  of  convenience  rather 
than  as  an  essential  requisite.  The  patentee 
showed  one  method  in  which  the  heat  could  be 
applied.  That  was  all  that  was  necessary  for 
him  to  do.  If  it  could  be  applied  in  any  num- 
ber of  different  methods,  it  would  not  affect  the 
validity  of  the  patent  as  a  patent  for  a  process. 
The  method  of  heating  the  mixture  by  the  in- 
troduction of  steam  may  be  attended  with  some 
beneficial  results,  in  producing  an  agitation,  or 
automatic  circulation  helpful  to  the  perfection 
of  the  admixture  of  the  water  and  fat;  and  so 
for  it  may  be  an  improvement  on  heating  from 
without.  Suppose  this  to  be  so,  as  before  said, 
the  introduction  of  an  improvement  gives  no 
title  to  use  the  primary  invention  upon  which 
the  improvement  is  based. 

Finally,  die  defendants  argue  that  they  only 
use  a  low  degree  of  heat  and  pressure  compared 
with  that  pointed  out  by  the  patent,  namely: 
only  about  810°  Fahrenheit  instead  of  612.  °  The 
precise  degree  of  heat,  as  we  have  seen,  is  not 
[733  ]  °( the  essence  of  the  patent  The  specification 
only  claims  that  a  high  degree  of  heat,  such  as 
would  be  sufficient  to  melt  lead,  is  most  effect- 
See  12  Otto.  U.  S.,  Book  26 


ive  and  rapid  in  producing  the  desired  result; 
but  suggests  a  trial  of  the  apparatus  employed 
with  different  degrees  of  heat  so  as  to  ascertain 
that  which  is  best  for  each  particular  kind  of 
fat  "  By  starting  the  apparatus,"  the  language 
is,  "  at  a  low  heat,  and  gradually  increasing  ft, 
the  temperature  giving  products  most  suitable 
to  the  intended  application  of  the  fatty  body 
employed  can  easily  be  determined."  It  is  prob- 
ably true,  as  contended  for  by  the  defendants, 
that  by  the  use  of  a  small  portion  of  lime,  the 
process  can  be  performed  with  less  heat  than  if 
none  is  used.  It  may  be  an  improvement  to 
use  the  lime  for  that  purpose;  but  the  process 
remains  substantially  the  same.  The  patent 
cannot  be  evaded  in  that  way.  The  matter  may 
be  stated  thus:  Tilghman  discovers  a  process 
of  decomposing  fats  by  mixing  them  with  water, 
and  heating  the  mixture  to  a  high  temperature 
under  a  pressure  that  prevents  the  formation  of 
steam.  It  is  a  new  process,  never  known  be- 
fore. The  defendants  seeing  the  utility  of  the 
process,  and  believing  that  they  can  use  a  method 
somewhat  similar  without  infringing  Tilgh- 
man's patent,  put  a  little  lime  into  the  mixture, 
and  find  that  it  helps  the  operation,  and  that 
they  do  not  have  to  use  so  high  a  degree  of  heat 
as  would  otherwise  be  necessary.  Still,  the  de- 
gree of  heat  required  is  very  high,  at  least  a 
hundred  degrees  above  the  boiling  point;  and  a 
strong  boiler  or  vessel  is  used  in  order  to  re- 
strain the  water  from  rising  into  steam.  Can  a 
balder  case  be  conceived  of  an  attempted  eva- 
sion and  a  real  infringement  of  a  patent? 

And  as  to  the  low  degree  of  heat  used  in  the 
operations  of  the  defendants,  this  must  also  be 
said:  that,  with  the  reduction  of  the  tempera- 
ture, the  time  of  perfecting  the  operation  is 
more  than  proportionally  increased.  Tilghman 
was  aware  of  this  result,  and  pointed  it  out  in 
his  patent  He  expressly  says:  "The  decom- 
posing action  of  the  water  becomes  more  pow- 
erful as  the  heat  is  increased."  What  can  be 
done  in  minutes  by  the  application  of  a  very 
high  degree  of  heat,  requires  hours  to  do  at  the 
temperature  used  by  the  defendant.  But  the 
process  is  still  the  same,  and  the  defendants  fail 
to  evade  the  patent. 

We  pass  by  the  fact  that  the  defendants  first 
took  a  license  from  the  patentee,  and  under  it 
and  under  his  directions  erected  substantially  l734l 
the  same  apparatus  which  they  are  yet  using. 
Receiving  what  they  regarded  as  additional 
light,  they  refused  to  continue  the  payment  of 
a  royalty,  and  put  the  complainant  to  his  legal 
remedy. 

It  is  our  opinion  that  the  patent  is  for  a  proc- 
ess, that  it  is  a  valid  patent,  -nd  that  the  de- 
fendants infringe  it 

We  have  considered  the  case  entirely  upon  its 
merits.  It  is  unnecessary  to  bestow  much  dis- 
cussion upon  the  technical  objections  that  have 
been  raised.  They  have  not  been  pressed  in  the 
argument,  and  are  probably  not  seriously  relied 
on.  One  of  them  is,  that  no  replication  was 
filed  in  the  case.  To  this  it  may  be  answered, 
that  the  parties  have  throughout  treated  the 
case  as  though  it  were  regularly  at  issue.  The 
various  stipulations  into  which  they  have  en- 
tered, with  regard  to  the  admission  of  evidence 
to  be  heard  on  the  trial  of  the  cause,  are  totally 
inconsistent  with  the  idea  that  the  case  was  to 
be  heard  merely  on  bill  and  answer.  Another 
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objection  id,  that  the  patent  was  dated  more  than 
six  months  prior  to  the  filing  of  the  application 
for  it.  But  under  the  law  then  in  force,  1864, 
with  regard  to  the  antedating  of  patents  where 
a  foreign  patent  had  been  obtained,  this  was  ad- 
missible. The  6th  section  of  the  Act  of  March 
8d,  1889,  entitled  "An  Act  in  Addition  to  an  Act 
to  Promote  the  Progress  of  the  Useful  Arts," 
expressly  declared  "  that  no  person  shall  be  de- 
barred from  receiving  a  patent  for  any  inven- 
tion or  discovery  *  *  *  by  reason  of  the  same 
having  been  patented  in  a  foreign  country  more 
than  six  months  prior  to  his  application;  Pro- 
vided, That  the  same  shall  not  have  been  intro- 
duced into  public  and  common  use  in  the  Unit- 
ed 8tates  prior  to  the  application  for  such  patent; 
And  provided  alto,  That  in.  all  cases  every  such 
patent  shall  be  limited  to  the  term  of  fourteen 
years  from  the  date  or  publication  of  such  for- 
eign letters-patent."  Now,  we  know  by  the  pro- 
ceedings on  the  application  in  this  case  that  the 
attention  of  the  Commissioner  of  Patents  was 
expressly  called  to  the  fact  of  the  issuing  of  the 
English  patent,  and  that  the  question  of  the 
[735]  date  ol  the  patent  in  suit  was  submitted  to  and 
considered  by  him.  Under  the  laws  then  in 
force,  he  determined  that  the  patent  ought  to  be 
antedated  as  of  the  date  of  the  English  patent. 
It  must  be  presumed  that  his  decision  was  right 
according  to  the  facts  of  the  case,  at  least  until 
the  contrary  is  shown;  and  nothing  has  been 
shown  to  the  contrary  by. any  evidence  in  the 
cause  to  which  our  attention  has  been  called. 

77ms  decree  of  the  Circuit  Court  is  reversed,  and 
the  cause  remanded  with  directions  to  enter  a  de- 
cree in  conformity  witfi  tins  opinion. 
True  copy.  Teat: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cltod-7  8awy.,  868. 


JAMES  S.  TRIMBLE  Appt., 
v. 

JOSHUA  WOODHEAD  et  al. 

(See  8.  C,  12  Otto,  M7-  660.) 
Bankrupt  laic — rights  of  assignee. 


L  Rights  to  progert^r  fraudulently  transferred  by 

.   -  it 

his  own  name. 


Uy  transferred  by 
.  . .  i  assignee  in  bankruptcy,  ana 

a  creditor  of  the  bankrupt  cannot  assert  them  in 


a  bankrupt. 


2.  The  failure  of  the  assignee  to  8ue  within  two 

('ears  does  not  transfer  hta  right  of  action  to  acred- 
tor. 

[No.  127.] 

Submitted  Dec.  8, 1880.    Decided  Jan.  31, 1S81. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 
The  case  is  fully  stated  by  the  court. 
Messrs.  J.  O.  Carlisle  and  James  CHara,  Jr., 
for  appellant. 

Messrs.  Stanley  Mathews  and  Wm. M.Ramsey, 
for  appellees. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  appellant,  who  was  plaintiff  below, 
brought  his  bill  in  chancery  in  the  Circuit  Court 
for  the  District  of  Kentucky  and,  after  hearing 
on  bill,  answer,  replication  and  evidence,  it  was 
dismissed. 
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The  substance  of  the  bill  is  that  Joshua  Wood-  [648] 
head  was  largely  indebted  to  him  for  govern- 
ment bonds  ana  money  loaned  for  which  he 
had  recovered  judgments  that  had  proved  una- 
vailing; that  Ann  Woodhead,  the  wife  of  Josh- 
ua, held  the  legal  title  to  certain  valuable  real 
estate,  on  which  was  a  flouring  mill  and  other 
improvements.  That  the  land  was  purchased 
by  Joshua's  money,  and  the  title  made  to  Ann 
with  intent  to  defraud  the  creditors  of  Joshua: 
and  that  valuable  improvements  had  been  placed 
on  the  land,  the  payment  for  which  was  made 
by  Joshua's  money.  The  prayer  of  the  bill  was 
to  subject  this  land  to  sale  for  the  payment  of 
plaintiff's  judgment. 

The  answer  of  Ann  denied  all  this,  and  also 
set  up  as  a  bar  to  the  relief  prayed  a  former  suit 
in  one  of  the  state  courts  concerning  the  same 
subject  between  the  same  parties.  The  record 
of  the  proceedings  in  the  state  court  is  set  out 
in  full,  and  much  evidence  on  both  sides  as  to 
the  main  allegation  of  fraud  alleged  in  the  bill 
in  the  present  suit  is  found  in  the  record,  all  of 
which,  in  the  view  we  take  of  the  case,  is  im- 
material. 

The  defendant,  Joshua,  answered  "that  lon^c 
before  the  bringing  of  this  suit  this  defendant 
had  filed  his  petition  in  this  honorable  court 
under  the  bankrupt  law  of  the  United  States, 
and  the  said  orator,  the  said  James  S.  Trimble, 
was  duly  notified  of  the  same,  and  the  claim  of 
the  said  orator  was  therein  set  forth,  and  after 
the  proper  proceedings  as  prescribed  in  said 
law,  this  defendant  was  on  his  petition  adjudged 
a  bankrupt,  and  by  a  judgment  of  this  court  he 
was  Anally  discharged  f  rom  all  of  his  indebted- 
ness, and  the  claim  of  the  orator  was  one  of  the 
debts  from  which  he  was  thus  discharged;  he 
files  herewith  a  copy  of  his  judgment  of  dis- 
charge as  part  hereof." 

The  proceedings  in  bankruptcy  are  not  found, 
in  this  record,  nor  have  we  been  able  to  find  in 
it  a  copy  of  Woodhead's  discharge;  but  the  an- 
swer of  Woodhead  is  sworn  to.  The  plaintiff 
also  filed  an  amended  bill,  in  which  he  makes- 
John  T.  Levis, a  defendant,  whom  he  alleges  to  be 
essignec  in  bankruptcy  of  the  defendant,  Joshua. 
He  says  in  this  amended  bill  that  the  judgment 
recovered  by  him  in  the  state  court  was  obtained 
after  the  discharge  of  said  Woodhead  as  a  bank- 
rupt. 

It  may,  therefore,  be  accepted  as  established 
by  the  pleading  that  Woodhead  was  regularly 
discharged  of  all  his  debts  by  proceedings  in 
bankruptcy,  and  that  in  those  proceedings  John 
T.  Levis  was  made  the  assignee  with  the  usual  L»4' 
effect  of  such  an  appointment. 

It  is  as  well  to  observe  here  that  while  the 
amended  bill  of  plaintiff  made  Levis  a  defend- 
ant in  his  character  of  assignee,  and  the  record 
shows  an  order  of  court  for  process  to  issue 
against  him  no  such  process,  nor  any  other  notice 
to  him,  nor  any  appearance  by  him  or  for  him 
is  found  in  the  record.  As  to  him,  therefore, 
and  the  rights  represented  by  him,  the  bill  is 
of  no  effect. 

The  case  of  Glenny  v.  Langdon,  98  U.  S.,  20 
[XXV.,  48],  conclusively  establishes  the  prop- 
osition that  the  rights  asserted  in  this  bill  passed 
to  the  assignee  in  bankruptcy  of  Woodhead, 
and  that  a  creditor  of  Woodhead  cannot  assert 
them  in  his  own  name. 

In  that  case  the  plaintiff  .ought  to  avoid 
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tins  difficulty  by  alleging  that  he  had  requested 
the  assignee  to  bring  suit  or  assert  the  right  in 
some  other  way,  who  had  refused  to  do  so. 
That  made  a  stronger  case  than  the  present  one, 
where  no  such  application  was  made.  The 
abortive  effort  to  make  the  assignee  a  party 
without  service  of  process  or  appearance  for 
him  does  not  help  the  case. 

Nor  can  we  attach  much  importance  to  the 
allegation  in  the  amended  bill,  that  two  years 
had  elapsed  without  suit  by  the  assignee,  for 
the  assignee  might  not  have  discovered  the 
fraud,  or  if  brought  judicially  into  court  might 
have  asserted  his  right  not  only  against  the 
plaintiff  but  against  Mrs.  Woodhead,  for  the 
benefit  of  all  the  creditors. 

We  do  not  see  on  what  principle  the  failure 
of  1 113  assiguce  to  sue  within  two  years  transfers 
his  right  of  action  to  plaintiff. 

The  right  was  certainly  in  the  assignee.  That 
right,  if  barred  by  the  Statute  of  Limitations, 
would,  if  it  had  any  effect  on  the  title,  make 
Kood  the  title  of  defendant.  See  Meeka  v.  01- 
pherts.  100  U.  S.  564  TXXV.,  785].  It  seems 
to  bs  well  settled  that,  in  regard  to  real  estate, 
the  undisturbed  possession  of  the  wrong-doer 
for  the  time  necessary  to  bar  the  action  makes 
of  itself  a  good  title  in  the  party  holding  such 
possession. 

It  would  be  a  curious  application  of  this  prin- 
ciple in  the  present  case,  which  concerns  real 
estate,  to  hold  that  this  same  lapse  of  time,  in- 
stead of  making  good  defendant's  title,  or  act- 
ing as  a  bar  to  the  right  to  bring  suit,  transfers 
that  right  to  another  unimpaired  by  the  lapse 
of  time. 

Nor  is  the  creditor  of  a  bankrupt  without  rem- 
edy in  such  case  as  the  present.  If  he  is  aware 
of  the  existence  of  property  or  credits,  which 
should  rightfully  go  to  the  assignee  for  the  ben- 
efit of  the  creditors,  he  should  inform  the  as- 
signee of  all  he  knows  on  the  subject,  and  re- 
quest him  to  proceed,  by  suit, if  necessary,  to 
recover  it.  If  he  declines,  a  petition  to  the  court 
of  original  jurisdiction  would,  if  a  proper  case 
was  made,  compel  the  assignee  to  proceed. 
See  OUnny  v.  Larwdon,  already  cited.  Indeed 
the  whole  question  is  so  fully  considered  in  that-] 
case  that  little  more  need  be  said. 

We  may,  however,  suggest  consequences 
readily  to  be  seen  if  any  other  doctrine  were 
held. 

The  primary  obiect  of  the  bankrupt  law  is  to 
secure  the  equal  distribution  of  the  property  of 
the  bankrupt  of  every  kind  among  his  creditors. 
This  can  only  be  done  through  the  rights  vested 
in  the  assignee  and  the  faithful  discharge  of 
his  duties.  Let  us  suppose,  however,  that  a 
creditor  of  the  bankrupt  is  aware  of  the  exist- 
ence of  property  of  the  bankrupt  sufficient  to 
satisfy  his  own  debt,  which  has  not  come  to  the 
session  or  knowledge  of  the  assignee.  He 
but  to  keep  silence  for  two  years,  and  then 
unng  suit  in  his  own  name  against  the  fraudu- 
lent holder  of  this  property,  and  make  his  debt 
really  at  the  expense  of  the  other  creditors;  or 
he  may  have  an  understanding  with  the  bank- 
rupt, who,  after  two  years,  and  after  his  own 
discharge  from  all  his  debts  may  confess  judg- 
ment to  this  creditor  and  furnish  him  the 
evidence  to  prove  the  fraud,  and  thus  secure 
him  a  preference  forbidden  by  the  Act  itself. 

In  the  present  case,  if  any  right  exista  to  sub- 
See  18  Otto. 


iect  this  property  in  the  hands  of  Ann  Wood- 
head  to  the  payment  of  the  debts  of  her  hus- 
band, which  existed  prior  to  the  bankruptcy  pro- 
ceedings, that  right  is  in  the  assignee,  and  such 
right  is  not  divested  by  anything  shown  in  this 
case. 

Tlu  bill  of  the  appellant  wan,  therefore,  prop- 
erly dumitted,  and  the  decree  it  affirmed. 
True  copy.  Test:  _ 
James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Clted-10BU.8.,aOB. 


JOHN  BARRETT,  Plff.  in  Err., 
v. 

E.  J.  HOLMES,  as  Guardian  ad  litem  of 
Charles  Love,  et  al. 
(See  S.C.,1*  Otto,  851-868.) 
Iowa  Statute  of  Limitation*— tax  deed  -valid  law. 

1.  The  Iowa  Statute  of  Limitations,  applies  to  an 
action  brought  by  one  claiming  under  a  tax  deed, 
as  well  as  to  one  brought  by  the  original  owner  of 
the  land. 

2.  The  party  holding  under  the  tax  deed  must, 
within  five  years,  either  himself  take  actual  posses- 
sion of  the  property,  or  bring  a  suit  to  recover  pos- 
session, or  his  action  upon  hfi  deed  will  be  barred. 

8.  Such  law  violates  no  contract,  and  deprives  tho 
purchaser  at  the  tax  sale  of  no  estate  or  property 
to  which  he  had  a  right. 

TNo.  204.1 

Argued  Jan.  17,  1881.   Decided  Jan.  31,  1881. 

IN  ERROR  to  the  Supreme  Court  of  the  Stale 
of  Iowa. 

The  case  is  fully  stated  by  the  court. 
Mr.  George  O.  Wright,  for  plaintiff  in 
error. 

No  counsel  appeared  for  the  defendant  in 
error. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

This  was  an  action  for  the  recovery  of  real 
property,  brought  by  the  plaintiff  in  error  on 
August  28, 1874,  in  the  Circuit  Court  of  Mills 
County,  in  the  State  of  Iowa.  He  relied  on  n 
tax  title  based  on  the  deed  of  the  county  treas- 
urer to  one  Meads,  dated  January  6, 1868,  and 
recorded  on  the  28th  of  the  same  month;  a  deed 
from  Meads  to  one  Callanan,  dated  February  1, 
and  recorded  March  12, 1878;  and  a  deed  from 
Callanan  to  himself,  dated  July  25,  and  recorded 
August  8,  1874. 

The  defendant  claimed  under  a  bond  for  a 
deed,  given  by  those  who  held  the  patent  to  the 
land.   The  bond  was  dated  February  12, 1872. 

The  law  of  Iowa  prescribes  how  the  deed  of 
the  treasurer  or  tax  collector  for  lands  sold  for 
taxes  shall  be  executed,  and  its  effect,  as  fol- 
lows: 

"  The  deed  shall  be  signed  by  the  treasurer  in 
his  official  capacity,  and  acknowledged  by  him 
before  some  officer  authorized  to  take  acknowl- 
edgments of  deeds,  and  when  substantially 
thus  executed  and  recorded  in  the  proper  record 
of  titles  for  real  estate,  shall  vest  in  the  pur- 
chaser all  the  right,  title,  interest  and  estate  of 
the  former  owner  in  and  to  the  land  conveyed, 
and  all  the  right,  title,  interest  and  claim  of  the 

Nora,— Sale  of  land  for  taxee-etrtet  compliance 
with  the  statute,  nteemary.  8ee  note  to  Wiluana  v. 
Peyton,  17  U.  8.  (4  Wheat),  77. 
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State  and  county  thereto,  and  shall  be  presump- 
tive evidence  in  all  the  courts  of  this  State,  in  all 
controversies  and  suits  in  relation  to  the  rights' of 
the  purchaser,  his  heirs  and  assigns,  to  the  land 
thereby  conveyed,  of  the  following  facts:  that 
the  real  property  conveyed  was  subject  to  tax- 
ation for  the  years  stated  in  the  deed,  etc.,  and 
shall  be  conclusive  evidence  of  the  following 
facts:  that  all  things  whatever  required  by  law 
to  make  a  good  and  valid  sale,  and  to  vest  the 
title  in  the  purchaser,  were  done,"  etc.  Iowa 
Rev.,  784;  Code,  807. 

The  following  Statute  of  Limitations  was  in 
05  z  J  force  in  Iowa  when  the  tax  deed  under  which 
the  plaintiff  in  error  claimed  bore  date,  and 
when  the  suit  was  brought: 

"  No  action  for  the  recovery  of  real  prop- 
erty sold  for  the  non-payment  of  taxes  shall  lie, 
unless  the  same  be  brought  within  five  years 
after  the  treasurer's  deed  is  executed  and  re- 
corded as  above  provided  (Rev.  784;  Code,  807): 
Provided,  That  where  the  owner  of  such  real  es- 
tate sold  as  aforesaid  shall,  at  the  time  of  such 
sale,  be  a  minor,  or  insane,  or  convict  in  the 
penitentiary  five  years  after  such  disability 
shall  be  removed  shall  be  allowed  such  person, 
his  heirs  or  legal  representatives  to  bring  such 
action."   Iowa  Rev.  700;  Code,  902. 

The  defense  was  the  limitation  of  five  years 
prescribed  by  the  statute  above  quoted. 

Upon  the  trial  of  the  cause  in  the  State  Cir- 
cuit Court,  the  jury  returned  special  findings, 
from  which  it  appeared  that  Love,  the  ancestor, 
who  was  the  only  defendant  when  the  suit  was 
brought,  and  who  had  died  after  its  commence- 
ment, took  possession  of  the  land  in  contro- 
versy in  March,  1872,  and  continued  in  posses- 
sion until  the  trial,  in  November,  1875,  and  that 
the  parties  who  during  that  period  held  the  tax 
title  to  the  land  had  no  knowledge  of  such  pos- 
session until  June,  1874.  The  land  was  unoc- 
cupied and  unimproved  until  the  possession 
taken  by  Love. 

There  was  a  general  verdict  for  the  defend- 
ant, upon  which  judgment  was  entered. 

The  plaintiff  appealed  to  the  Supreme  Court 
of  the  State,  where  he  claimed  that  upon  the 
conceded  facts  of  the  case,  as  above  recited,  and 
the  findings  of  the  jury,  the  five  years'  Statute 
of  Limitations  above  quoted  did  not  begin  to  run 
until  there  was  an  adverse  possession  of  the  land 
by  the  former  owner  or  one  claiming  under  him, 
and  that  if  not  thus  construed  the  statute  was 
in  conflict  with  the  Constitution  of  the  United 
States. 

The  Supreme  Court  of  Iowa  found  that  the 
constitutional  question  was  involved,  but  up- 
held the  statute,  and  affirmed  the  judgment  of 
the  State  Circuit  Court.  This  writ  of  error  is 
prosecuted  to  reverse  that  judgment. 
5551  The  Supreme  Court  of  Iowa  has  by  several 
1  decisions,  construed  the  five  years'  Statute  of 
Limitations,  which  is  set  up  as  a  defense  in 
this  case,  to  apply  to  an  action  brought  by  one 
claiming  under  a  tax  deed,  as  well  as  to  one 
brought  by  the  original  owner  of  the  land. 
Broumv.  Painter,  88  Iowa,  466;  Lavertyv.  Sex- 
ton, 41  Iowa,  486.  And  the  court  so  ruled  in 
this  case.    See  Barrett  v.  Love,  48  Iowa,  103. 

By  these  decisions  the  Supreme  Court  of  the 
State  has  established  a  rule  of  property  in  the 
State  of  Iowa,  which  is  binding  on  this  and 
other  courts  of  the  United  8tates.  Jackson  v. 
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Chew,  12  Wheat.,  158;  Beauregard  v.  New  Or- 
leans, 18  How., 497  [59  U.S., XV. ,4691;  Soudan 
v.  WiUiameon,  24  How.,  427  [65  U.  S.,  XVL. 
7421;  Nichols  v.  Levy,  5  Wall.,  488  [72  U.  8., 
XIX.,  596];  Williams  v.  KirUand,  18  Wall,, 
806  [80  U.  8.,  XX.,  6881. 

80  far,  therefore,  as  this  point  is  concerned, 
it  must  be  considered  as  settled. 

But  the  court  further  held  that  the  limitation 
began  to  run  at  the  time  Of  the  execution  and  re- 
cording of  the  tax  deed,  irrespective  of  the  ques- 
tion of  adverse  possession,  so  that,  if  at  any  time 
during  the  period  of  five  years,  no  matter  how 
near  its  close,  the  former  owner  takes  actual 
possession,  and  holds  until  the  expiration  of  the 
five  years  from  the  date  of  the  execution  and 
recording  of  the  tax  deed,  the  right  of  the  pur- 
chaser at  the  tax  sale  is  completely  barred. 

The  plaintiff  in  error  claims  that  when  thus 
construed  the  statute  is  in  conflict  with  the  Con- 
stitution of  the  United  States:  first,  because  it 
deprives  the  purchaser  at  a  tax  sale  of  his  prop- 
erty without  due  process  of  law;  and,  second, 
because  it  impairs  the  obligation  of  the  contract 
of  purchase,  of  which  the  statute  in  force  when 
it  was  made  forms  a  part.  Art.  V. ,  Amendments 
to  the  Constitution,  and  sec.  10,  art.  1. 

The  argument  of  the  plaintiff  in  error  is  that 
the  purchaser  at  a  tax  sale  cannot  bring  suit  to 
recover  the  land  purchased  by  him  until  the 
former  owner  or  some  one  else  takes  adverse 
possession;  and  as  no  such  possession  may  be 
taken  until  lust  before  or  even  after  the  ex- 
piration of  the  five  years,  his  right  to  the  land 
is  cut  off  without  giving  him  his  day  in  court, 
and  the  obligation  of  the  contract  contained  in 
his  deed,  and  the  law  under  which  it  was  exe- 
cuted, is  impaired. 

We  do  not  think  that  the  premise  from  which 
this  conclusion  is  drawn  is  true  in  point  of  fact, 
nor,  if  It  were,  that  the  conclusion  would  fol- 
low. 

The  Iowa  Statute  (Rev.  8601 ;  Code,  8278)  de- 
clares that  "An  action  to  determine  and  quiet 
the  title  of  real  property  may  be  brought  by  any 
one  having  or  claiming  an  interest  therein, 
whether  in  or  out  of  possession  of  the  same, 
against  any  person  claiming  title  thereto  though 
not  in  possession." 

The  Supreme  Court  of  Iowa,  in  this  case, 
held  that  the  bringing  of  an  action  under  the 
section  first  quoted  would  be  an  action  for  the 
recovery  of  the  property,  and  would  interrupt 
the  running  of  the  five  years'  Statute  of  Limit- 
ation.  Barrett  v.  Love,  48  Iowa,  108. 

The  fact,  therefore,  that  the  lands  are  unoc- 
cupied during  the  five  years  succeeding  the  exe- 
cution and  recording  of  the  tax  deed  is  no  ob- 
stacle to  the  bringing  of  a  suit  which  would  in- 
terrupt the  running  of  the  limitation. 

But  even  if  no  such  action  could  be  brought, 
we  think  that  the  purchaser  at  a  tax  sale  is  not 
deprived  of  any  01  the  rights  conferred  on  him 
by  his  purchase  and  deed,  by  reason  of  the  con- 
struction put  upon  the  five  years'  Statute  of 
Limitation. 

The  right  of  the  Legislature  to  prescribe  what 
shall  be  the  effect  of  a  tax  sale  and  deed  cannot 
be  questioned.  The  Legislature  of  Iowa,  in 
the  enactments  brought  to  our  notice  in  this 
case,  has  exercised  that  right  with  great  liberal- 
ity to  the  purchaser  at  the  tax  sale.  It  has  made 
his  deed  presumptive  evidence  of  certain  facta 
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and  conclusive  evidence  of  others;  it  has  declared 
that  it  shall  vest  in  him  all  the  estate  of  the 
former  owner  and  of  the  county  and  State  in 
the  premises.  But  it  has  also  declared,  in  effect, 
that  the  deed  shall  not  support  an  action  for  the 
recovery  of  the  land  unless  the  suit  therefor  is 
brought  within  five  years  after  the  treasurer's 
deed  is  executed  and  recorded.  When,  there- 
fore, the  purchaser  at  a  tax  sale  receives  the 
treasurer's  deed,  he  takes  it  with  all  the  advan- 
tages and  disadvantages  incident  thereto.  He 
knows  precisely  its  effect,  and  what  he  must  do 
to  protect  h  is  title  under  it,  for  all  this  is  plainly 
written  in  the  law.  If  there  should  turn  out  to 
be  an  insuperable  obstacle  to  his  establishing  his 
title  to  unoccupied  lands,  he  cannot  complain, 
for  the  whole  subject  was  under  the  legislative 
control,  the  rules  affecting  his  title  were  pro- 
claimed in  advance,  and  ne  bought  with  his 
eyes  open.  He  took  the  risk  of  being  able  to 
make  nis  deed  effectual  under  the  rules  pre- 
scribed by  the  Legislature.  He  gets  all  he  bar- 
gained for.  So  that  when  the  Stante  of  Limit- 
ation cuts  him  off,  he  having,  as  he  imagined, 
been  unable  to  bring  his  suit  for  want  of  a  party 
in  adverse  possession,  he  has  been  deprived  of 
no  right  which  he  ever  possessed. 

The  Legislature  might  have  declared  that  the 
title  of  the  purchaser  at  the  tax  sale  should  be 
devested  without  his  consent  by  the  repayment 
to  him  within  a  prescribed  period,  by  the  former 
owner,  of  the  amount  of  his  bid,  or  the  tax  and 
the  interest  and  penalty  thereon.  The  right  to 
redeem  the  title  of  lands  sold  for  taxes  is  one 
commonly  reserved,  and  the  right  is  favored  by 
the  policy  of  the  law.  Dubois  v.  Hepburn,  10 
Pet.,  1;  Corhett  v.  NuU,  10  Wall.,  464  [77  U.  S., 
XIX.,  9761;  Gaulfs  Appeal,  88  Pa.,  94;  Bice  v. 
Nelson,27  Iowa,  148;  Sehenk  v.  Peay,\  Dill.,267; 
Masterson  v.Beasley,$  Ohio,801;  Jones  v.  Collini, 
16  Wis.,  594;  Curtis  v.  Wliitney,  18  Wall.,  68  [80 
U.8.,  XX.,  5181.  But  it  would  scarcely  be  con- 
tended that  such  statute  deprived  the  purchaser 
of  his  property  without  due  process  of  law,  or 
impaired  the  obligation  of  bis  contract  of  pur- 
chase. 

But  under  the  Iowa  law  the  purchaser  at  a  tax 
sale,  who  can  find  no  one  in  possession  against 
whom  to  bring  his  suit,  has  a  plain  way  to  make 
his  title  indefeasible,  and  that  is  by  taking  pos- 
session himself. 

When  the  section  prescribing  the  effect  of  the 
treasurer's  deed  and  the  section  prescribing  the 
five  years'  limitation  are  considered  together, 
the  policy  of  the  law  is  plain,  and  no  cause  of 
complaint  is  left  the  purchaser  at  tax  sale.  The 
effect  of  the  two  sections  is  this:  that  the  party 
holding  under  the  tax  deed  must  within  five 
years  either  himself  take  actual  possession  of  the 
property,  or  within  the  same  period  bring  a  suit 
to  recover  possession;  and,  upon  his  failure  to 
do  cither,  his  action  upon  his  deed  shall  be 
barred. 

When  thus  considered,  the  law  violates  no 
contract  and  deprives  the  purchaser  at  the  tax 
sale  of  no  estate  or  property  to  which  he  had  a 
right.  He  bought  subject  to  a  condition,  with 
explicit  warning  that  if  he  did  not  comply  with 
it,  his  deed  should  become  ineffectual  to  support 
an  action.  Failing  to  perform  the  condition, 
he  is  left  without  remedy,  but  also  without  just 
ground  for  complaint 

We  see  no  error  in  the  record- 
See  12  Otto. 


The  judgment  of  the  Supreme  Court  of  Iowa  it, 
therefore,  affirmed. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

dted-lOT  U.  B.,  86. 


EDWARD  M.  EDWARDS,  Plff.  in  Brr.,  [575] 
v. 

UNITED  STATES,  ex  rel.  William  P. 
Thompson. 

(See  8.  C,  U  Otto,  675-677.) 

Docketing  cause. 

Leave  will  be  Riven  to  docket  the  cause  after  the 
term,  when  the  transcript  has  been  filed  in  time,  al- 
though, through  inadvertence,  a  fee  bond  has  not 
been  given,  and  in  the  meantime  there  has  not  been 
a  motion  to  docket  and  dismiss. 

[No.  187.] 

Argued  Jan.  6,  7, 1881.   Decided  Apr.  18, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michigan. 
On  motion  to  dismiss. 
The  case  is  fully  stated  by  the  court. 
Mr.  Henry  F.  Severena,  for  plaintiff  in 
error : 

The  theory  of  the  relator  on  which  his  demur- 
rer rests,  that  the  resignation  must  be  accepted 
by  the  Township  Board  to  make  it  effectual,  is 
not  supported  by  the  statutes.  In  addition  to 
the  statutes  in  question,  see  U.  8.  v.  Wright,  1 
McLean,  509 ;  Gates  v.  Delaware  Co.,  12  la., 
405;  State  v.  Hauss,  48  Ind.,  105;  State  v.  Fitts, 
49  Ala.,  402;  People  v.  Porter,  6  Cal.,  26;  State 
v.  Clarke,  8  Nev.  866. 

Messrs.  M.  J.  Smiley,  D.  Darwin  Hughes, 
O'Brien,  and  John  W.  Stone,  for  defendant 
in  error : 

A  supervisor  who  has  tendered  his  resignation 
and  filed  the  same  with  the  proper  officer,  still 
continues  in  office  and  is  not  relieved  from  its 
duties  and  responsibilities,  until  his  resignation 
is  accepted  and  his  successor  is  appointed  and 
qualified. 

Badger  v.  U.  8.,  98  U.  8.,  599  (XXDX,  991); 
uTsTy.  Badger,  8.  O.  8  Bias.,  808 ;  State  v. 
Ferguson,  81 N.  J.  L.,  107;  Dill.  Corp.,  sec.  168, 

Mr.  Chief  Justice  WsJte  delivered  the  opin- 
ion of  the  court. 

The  writ  of  error  in  this  case  was  returnable 
to  the  October  Term,  1877.  The  return  was  [5701 
duly  made,  and  a  transcript  of  the  record  lodged 
in  the  office  of  the  clerk  of  this  court  on  the 
27th  of  September,  1877.  A  citation  in  due 
form  was  issued  and  served  in  time.  By  an 
oversight  of  the  counsel  for  the  plaintiff  in 
error  no  fee  bond  was  given,  and  the  cause  was 
not  docketed  during  the  term  of  1877.  No  mo- 
tion to  docket  and  dismiss  was  ever  made,  and 
on  the  8d  of  September,  1878,  the  attention 
of  counsel  having  been  called  to  the  omission 
of  the  security  for  costs,  an  acceptable  bond 
was  given  and  the  cause  docketed  in  form. 
Under  these  circumstances  we  are  not  inclined 
to  dismiss  the  suit.  We  are  aware  that  in  some 
of  the  cases  it  has  been  said  that  a  writ  of  error 
or  an  appeal  becomes  inoperative  if  a  transcript 
is  not  filed  and  the  cause  docketed  during  the 
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ten  to  which  >c  is  made  returnable,  but  this 
lias  always  been  in  cases  where  a  return  had 
not  been  made  and  a  transcript  had  not  been 
filed  within  the  time.  The  language  should, 
therefore,  be  construed  in  connection  with  those 
facts.  In  Chringt  v.  Tiernan,  10  Pet,  447,  and 
Van  Benuelaer  y.  WaUe;1  How.,  784,  leave 
was  given  to  docket  the  cause  after  the  term, 
when  the  transcript  had  been  filed  in  time,  but 
through  inadvertence  a  fee  bond  had  not  been 
given  and  there  had  not  been,  in  the  meantime, 
a  motion  to  docket  and  dismiss.  That  is  this 
case.  In  R.  R.  Co.  v.  Bk.,  94  U.  8.,  268 
[XXIV.,  82],  the  transcript  was  filed  in  time, 
but  the  cause  not  docketed  because  of  a  failure 
to  furnish  a  fee  bond.  In  this  state  of  things, 
and  while  the  default  continued,  a  motion  to 
docket  and  dismiss  was  made  under  Rule  9, and 
granted.  At  the  next  Term  the  appellant  ap- 
peared, and  moved  to  set  aside  the  order  of  dfe- 
missal  and  docket  his  appeal  This  we  refused , 
under  the  circumstances  of  that  case.   After  a 
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cause  has  been  docketed  and  dismissed  it  can- 
not be  again  docketed  unless  by  order  of  the 
court.  Such  is  the  rule.  If  a  return  is  made 
and  the  transcript  deposited  in  the  clerk's  office 
in  time,  our  jurisdiction  is  kept  alive.  The 
docketing  of  the  cause  after  that  is  mere  proced- 
ure, and  if  unreasonably  delayed,  the  parties 
may  be  subjected  to  tho  consequences  of  a  fail- 
ure to  prosecute  a  suit,  which  rest  largely  in 
the  discretion  of  the  court  when  not  provided 
for  by  rules.   Rule  9  is  of  that  class. 

In  this  case  it  is  abundantly  shown  that  the 
omission  to  give  the  bond  was  through  inad- 
vertence and  without  any  intention  to  delay  the 
due  prosecution  of  the  suit.  No  harm  has  been 
done,  save  possibly  a  short  extension  of  the 
time  for  bringing  on  the  hearing.  The  defend- 
ants in  error  have  delayed  their  motion  to  dis- 
miss until  a  new  writ  is  barred  by  lapse  of  time. 

The  motion  it  denied. 
Trueoopy.  Teat: 

Jameo  H.  MoKenney,  Clerk,  Sup.  Oonrt,  17. 8. 
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THE  DECISIONS 


OF  THE 

Supreme  Court  of  the  United  States, 

AT 

OCTOBER  TERM,  1880. 


DANIEL  HAND,  Ftff.  in  Err. 
v. 

JOHNSON  HAGOOD,  substituted  for  Thom- 
as C.  Duhn,  Comptroller-General  of  the 
State  of  South  C ahold? a. 

131    US   clxxxi  Appx 

A  state  Judgment  which  1b  only  a  dtrectkm  to 
transfer  the  possession  of  a  railroad  to  the  Comp- 
troller-General of  the  State^ubjeot  to  such  orders  as 
the  Circuit  Court  shall  deem  neocaoary  for  the  pro- 
tection of  the  parties  in  the  principal  suit,  Is  not  a 
final  Judgment  of  which  this  court  has  Jurisdiction. 
[No.  2J 

Submitted  Oct.  16,  1880.  Decided  Oct.  £6, 1880. 

:N  ERROR  to  the  Supreme  Court  of  the  State 
of  South  Carolina. 
The  case  is  stated  by  the  court. 
Mown.  P.  Phillips,  Java.  B.  Campbell, 
and  John  I*.  Catdwsvlsvder,  for  plaintiff  in 
error. 

Mem*.  LeRoy  F.  Youmana,  Joe.  Conner,  Joe. 
Lewndei,  D.  T.  C  orb  in,  and  T.  J.  D.  Fuller, 
for  defendant  in  error. 

Mr.  Chief  Jxutice  Waite  delivered  the  opin- 
ion of  the  court. 

The  judgment  from  which  this  writ  oi  error 
was  taken,  is  not  a  final  judgment  in  tbe  cause. 
Hand,  a  creditor  ol  the  Savannah  and  Charles- 
ton Railroad  Company,  sued  that  company  in 
the  Court  oi  Common  Pleas  of  Charleston  Coun 
ty,  South  Carolina,  and  obtained  the  appoint- 
ment ot  a  receiver  to  hold  and  operate  the  rail- 
road ot  the  company,  and  apply  the  net  profits 
to  tbe  payment  ot  its  debts.  In  this  condition 
oi  things,  the  Comptroller-General  of  the  State 
applied  to  the  court,  by  petition  in  that  cause, 
to  permit  him  to  take  possession  of  the  road  un- 
der the  provisions  of  the  Act  of  1868,  and,  if  for 
any  purpose  it  should  be  deemed  advisable  to 
continue  the  receivership,  that  he  might  be  per- 
mitted to  perform  that  duty  in  addition  to  those 
imposed  on  him  by  the  law.  The  Supreme 
Court  ot  the  State,  on  appeal,  adjudged  that 
the  Comptroller  -General  was  authorized  to  take 
possession  of  the  road  with  its  appurtenances,  , 
"and  hold  and  administer  the  same  according  • 
to  the  powev  con l erred  by  said  Act,"  Then  fol- 
lowed these  words:  "The  assets  of  the  road  to  j 
be  subject  to  the  direction  of  the  court,  and  the  ] 
order  now  mode  to  be  in  nowise  regarded  as 
See  18  Otto 


affecting  the  lien  obtained  by  any  creditor  of  the 
said  road  established  in  the  principal  cause,  or 
.  in  any  way  affecting  the  rights  of  creditors. 

The  petition  is  remanded  to  the  circuit  court 
9  for  such  orders  as  may  be  necessary  to  give  ef- 
fect to  the  judgment  of  this  court."  It  nowhere 
appears  that  the  circuit  court  has  acted  on  this 
mandate.   In  effect,  the  judgment,  as  It  now 
stands,  is  nothing  more  than  a  direction  to  trans- 
»  f  er  the  possession  of  the  road  to  the  Comptrol- 
|  ler-General,  subject  to  such  orders  as  the  cir- 
.  cuit  court  shall  deem  necessary  for  the  pro  toe 
i  tion  of  the  rights  of  the  parties  in  the  principal 
'  suit   There  is  nothing  to  prevent  the  circuit 
court  from  following  the  suggestion  of  the 
Comptroller-General  in  his  petition,  and  mak- 
ing  him  receiver.  In  fact,  as  the  assets  were  to 
be  kept  subject  to  the  direction  of  the  court 
that  would  seem  to  be  what  was  expected.  As 
receiver,  he  would  be  bound  to  obey  the  orders 
ot  the  court  for  all  the  purposes  of  the  princi- 
pal suit,  and  the  practical  result  of  the  applica- 
tion of  the  Comptroller-General  would  be  noth- 
ing more  than  a  change  of  receivers.  Under 
these  circumstances  it  seems  to  us  clear,  that 
the  rights  of  the  Comptroller  General  as  against 
the  parties  to  the  suit,  have  not  been  finally  set- 
tled, and  that  the  writ  of  error  was  premature- 
ly sued  out   The  suit  is  therefore,  dimmed 
for  want  ofjuritdiction 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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PAUL  LEARY,  Appt., 
v. 

MARY  LONG,  Admix  of  Dantjsl  Loxo,  De- 
ceased, et.  at. 

131  US  ccxviii  Appx 

1.  Where  there  n  an  express  admission  of  record 
that  a  bill  for  the  same  identical  cause  of  action  as 
that  sued  on  In  tfcie  case  was  dismissed  absolutely 
for  the  reason  that  a  plea  which  had  been  filed  and 
not  denied  presented  a  rood  defense,  the  presump- 
tion Is  that  the  dismissal  was  on  the  merits  and  that 
it  is  a  bar  to  the  present  action. 

2.  A  mere  averment  that  there  has  been  no  adju- 
ccation  on  the  merits  is  not  enough  to  overcome 
suchprusuaiption. 

H.  To  overcome  the  effect  o*  such  admission,  the 
nature  of  the  defense  set  up  in  tbe  plea  should  have 
been  stated,  so  that  it  could  be  seen  that  It  did  not 
present  a  bar  to  the  action. 

[No.  50.] 
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WCPREHK  COUBT  OT  THE  UNITED  STATES. 


Oct.  Term, 


Argued  Oct.  99,  1880.   Decided  Nov.  8,  1880. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
On  motion  to  dismiss. 

The  case  sufficiently  appears  from  the  opin- 
ion of  the  court. 

Meter:  L.  0.  Sine  and  8.  T.  Thomas,  for 
appellee  in  support  of  motion. 

Mr.  A.  L.  Merriman,  for  appellant. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

Upon  the  case  made  by  the  bill,  the  appellant 
is  not  entitled  to  recover.  Paragraphs  9  and  10 
of  the  bill  are  as  follows: 

"9.  Complainant  further  states  that  he  filed 
his  bill  of  complaint  in  said  court  against  said 
defendant  and  said  Kappell,  on  or  about  the 
19th  day  of  July,  1870,  praying  that  said  sale 
should  be  set  aside,  and  for  other  matters, which 
will  more  fully  appear  by  reference  to  said  bill, 
which  bill  was  afterwards  dismissed  for  want 
of  prosecution  upon  the  part  of  the  attorney  for 
complainant 

10.  Complainant  further  states  that  on  or 
about  the  16th  day  of  October,  1871,  he  filed  his 
second  bill  in  said  court,  praying  for  the  same 
relief,  and  that  the  defendant  pleaded  thereto, 
which  bill  was  also  dismissed  for  the  reason  of 
the  default  of  a  replication  to  said  plea,  the  at- 
torney of  the  complainant  having  died  during 
thependency  of  •said  last  mentioned  bill." 

Here  is  an  express  admission  of  record  that  a 
bill  for  the  same  identical  cause  of  action  now 
sued  on  was  dismissed,  for  the  reason  that  a 
plea,  which  had  been  filed  and  not  denied,  pre- 
sented a  good  defense.  What  the  plea  was,  does 
not  appear,  but  as  the  bill  was  dismissed  abso- 
lutely, the  presumption  is  that  it  went  to  the 
merits.  A  mere  averment  that  there  has  been 
no  adjudication  upon  the  merits,  is  not  enough. 
To  overcome  the  effect  of  the  other  allegation, 
the  nature  of  the  defense  set  up  in  the  plea 
should  have  been  stated,  so  that  it  could  be  seen 
that  it  did  not  present  a  bar  to  the  action. 


True  oopy.  Teat: 

James  D.  McKenney,  Clerk,  Sap.  Court,  U.  8. 


JAMES  HALL,  Piff.  in  Err., 

STATE  OP  WISCONSIN. 
(See  8.  C..  18  Otto,  6-11.) 
Officer—contract  by  elate— impairment  of. 

L  One  mar  be  employed  to  perform  a  service, 
under  a  contract  with  a  State  without  becoming 
an  officer. 

&  A  State  may  abolish  any  public  office  created 
by  a  public  law,  but  a  contract  made  by  it  for  the 
performance  of  services  by  a  "commissioner"  is 
'within  the  protection  of  the  Federal  Constitution, 
and  oannot  be  Unpaired  by  state  legislation. 
[No.  44.] 

Submitted  Oct.  97, 1880.  Decided  Nov.  15, 1880. 

Pr  ERROR  to  the  Supreme  Court  of  the  State 
of  Wisconsin. 

The  case  is  fully  stated  by  the  court. 

Note.— Elect  af  repeal  of  ttatute  onvendtng  action. 
See  note  to  U.  8.  v.  Tynen,  78  U.  8^ 
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Mr.  Luther  S.  Dixon,  for  plaintiff  in  er- 
ror: 

Whether  the  written  agreement,  entered  into 
by  the  Governor  of  the  State"  with  the  plaintiff 
in  error,  constituted  a  contract,  such  as  to  be 
impaired  by  subsequent  laws,  is  a  question  for 
this  court  to  decide. 

This  proposition  is  maintained  by  many  de- 
cisions, and  constitutes  the  very  essence  of  the 
jurisdiction  of  this  class  of  cases. 

University  r.  People.W  U.  S.,  818, 821  (XXV., 
887,  889),  and  cases  there  cited. 

The.duty  of  protecting  and  enforcing  the  ob- 
ligation of  a  contract  necessarily  carries  with  it 
the  power  to  determine  the  existence  and  nature 
of  the  contract  in  all  particulars,  and  in  no  oth- 
er way  can  effect  be  given  to  the  constitutional 
prohibition  by  this  court,  as  the  final  arbiter  of 
all  cases  arising  under  it.  "  The  writ  of  error 
to  a  state  court  would  be  no  protection  to  a  con- 
tract, if  we  were  bound  to  follow  the  judgment 
which  the  state  court  had  given,  and  which  the 
writ  of  error  brings  up  for  revision  here." 
Taney,  Oh.  J.,  in  Life  Ins.  &  Trust  Co.  v.  De- 
boU,  16  How.,  482.  As  observed  by  Mr.  Justice 
Miller,  in  Oelpcke  v.  Dubuque,  1  Wall.,  216  (68 
U.  S.,  XVII.,  529);  "  It  would  be  the  merest 
sham." 

The  agreement  in  writing  entered  into  be- 
tween the  Governor  on  behalf  of  the  State,  and 
the  plaintiff  in  error,  and  signed.sealed  and  de- 
livered by  both  parties,  was  a  contract,  the  ob- 
ligation of  which  is  protected  by  the  Federal 
Constitution,  against  subsequent  state  law,  the 
effect  of  which  was  to  impair  or  destroy  it. 

It  has  the  form  and  substance,  and  every  ele- 
ment and  part  of  a  complete  and  perfect  con- 
tract as  ever  was  made.  The  parties  to  it  in- 
tended it  to  be  a  contract,  and  so  named  it  in 
the  instrument,  and  it  is  expressly  so  denomi- 
nated by  the  Legislature  in  its  Acts  authorizing 
and  ratifying  it. 

The  contract,  so  executed  by  the  Governor 
for  the  State,  was  fully  recognized  by  the  Leg- 
islature, and  so  bound  the  State. 

That  an  annual  service,  a  service  for  one  year 
at  least,  and  for  more  years  than  one  if  the  Gov- 
ernor thought  necessary,  was  contemplated  and 
intended  by  the  Legislature,  is  obvious  from 
the  context. 

But  if  there  be  any  doubt  about  the  authority 
of  the  Governor,  in  the  first  instance,  to  stipu- 
late for  the  period  of  service  specified  in  the 
contract,  the  question  is  put  to  rest  by  the  Act 
of  1860,  which  recognized  the  contract  as  a  val- 
id,subsisting  obligation,  and  provided  for  with- 
drawing from  the  Treasury  such  portion  of  the 
moneys  appropriated  by  the  Act  of  1857,  as  was 
not  drawn  previous  to  the  signing  of  the  con- 
tracts and  which  shall  not  be  required  to  carry 
into  effect  the  provisions  of  the  contracts. 

The  court  below  held  that  there  was  no  con- 
tract between  the  plaintiff  in  error  and  the 
State,  upon  two  grounds,  one  of  which  was, 
that  the  the  plaintiff  in  error  was  a  public  officer 
of  the  State. 

The  only  authority  cited  by  the  court  in  sup- 
port of  the  proposition,  is  the  language  of  the 
Chief  Justice  in  Dartmouth  Coll.  v.  Woodward, 
4  Wheat,  627  to  680,  which  by  no  means  sus- 
tains it.  The  Chief  Justice  was  there  consider- 
ing the  ordinary  case  of  a  public  office. 

Mr.  Justice  Story,  whose  views  fully  coin- 
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cided  with  those  of  the  Chief JutUce,  was  more 
explicit  upon  this  subject  in  his  opinion  deliv- 
ered in  the  same  case;  at  page  894  he  says: 

"  But  when  the  Legislature  makes  a  contract 
with  a  public  officer,  as  in  case  of  a  stipulated 
salary  for  his  services  during  a  limited  period, 
this  during  the  limited  period,  is  just  as  much 
a  contract,  within  the  purview  of  the  constitu- 
tional prohibition,  as  a  like  contract  would  be 
between  two  private  citizens." 

The  other  ground  of  decision  below  was,  that 
the  State  or  the  Legislature  of  the  State  was  in- 
capable of  entering  into  a  contract  with  the 
plaintiff  in  error  for  a  specific  term  of  service. 
The  power  to  do  so  is  one  of  the  necessary  and 
ordinary  attributes  of  sovereignty.  There  are 
many  objects  of  government  incapable  of  ac- 
complishment except  by  means  of  contract  and 
to  deny  the  power  to  contract  is  to  deny  a  fac- 
ulty necessarily  incident  to  every  governmental 
organization  or  sovereignty,  pro  tanto  to  destroy 
th-j  government  itself.  In  many  cases,  in  this 
one  for  example,  the  duties  to  be  performed  may 
be  such  that  there  is  no  person  in  the  State  capa- 
ble of  performing  them,  and  it  becomes  neces- 
sary to  call  in  a  person  from  another  State  or 
country.  But  the  services  of  the  person  so  in- 
vited cannot  be  obtained  without  a  fixed  and 
definite  period,  for  their  continuance. 

Chief  JutUce  Marshall,  in  U.  8.  v.  Maurice, 
2  Brock.,  96,  109,  says:  "It  will  certainly  re- 
quire no  argument  to  prove  that  one  of  the 
means  by  which  some  of  these  objects  are  to  be 
accomplished,  is  contract;  the  government, 
therefore,  is  capable  of  contracting,  and  its  con- 
tracts may  be  made  in  the  name  of  the  United 
States." 

And  Mr.  JutUce  Story,  in  U.  8.  v.  Tingey,  5 
Pet.,  115,  128,  said:  "Upon  full  consideration 
of  this  subject,  we  are  of  opinion  that  the 
United  States  have  such  a  capacity  to  enter  into 
contracts." 

"  Every  sovereign  State  is,  of  necessity,  a 
body  politic  or  artificial  person  and,  as  such, 
capable  of  making  contracts."  Mr.  JutUce 
Grier,  in  Cotton  v.  U.  8.,  11  How.,  229,  282. 

The  Legislature  of  a  State,  if  not  restrained 
by  its  Constitution,  is  capable  of  doing  so,  and 
of  binding  the  State  when  acting  upon  any  sub- 
ject within  its  jurisdiction. 

Bk.  v.  Knoop,  18  How.,  869. 

The  court  below  held  that  it  was  incompe- 
tent for  the  Legislature  to  contract  with  the 
plaintiff  in  error  for  a  specific  term  of  service, 
upon  what  it  conceived  to  be  a  primary  govern- 
ing principle  pertaining  to  all  state  govern- 
ments, that  the  Legislature,  where  a  public  of- 
fice is  concerned,  has  not  the  power  to  tie  up 
its  own  hands  by  the  creation  of  any  vested 
right  in  or  to  the  offices  or  the  salary  given  for 
the  performance  of  its  duties. 

But  if  there  be  any  such  primary  general 
principle  applicable  to  any  public  office  or  offi- 
cer, it  does  not  extend  to  an  office  or  officer  of 
the  kind  here  in  question.  It  has  never  before 
been  claimed  or  hinted  by  any  court  or  writer, 
any  advocate  of  the  principle,  that  its  operation 
would  extend  beyond  those  functions  and 
powers  which  are  strictly  governmental  In  their 
nature. 

2  Green!  Cruise,  Real  Prop.  87. 

But  the  court  below  was  wrong  in  holding 
that  the  plaintiff  in  error  was  a  public  officer 
See  18  Otto. 


at  all;  he  was  not,  in  any  1 
sense  of  the  word.  An  architect  or  build 
styled  by  the  Legislature,  a  commissioner,  with 
whom  the  Governor  should  be  authorized,  by 
statute,  to  contract  for  the  building  of  a  state 
capitol,  and  for  which  money  should  be  appro- 
priated, might,  with  equal  propriety,  be  held  a 
public  officer. 

The  plaintiff  in  error  was  not,  at  the  time  of 
entering  into  the  service  of  the  State,  nor  dur- 
ing the  continuance  of  it,  a  citizen  or  resident 
of  the  State  of  Wisconsin.  A  person  not  a  citi- 
zen and  resident  of  the  State,  cannot  be  a  pub- 
lic officer  of  the  6tate. 

State  v.  Smith,  14  Wis.,  497;  State  v.  Murray, 
28  Wis.,  98. 

The  question  of  the  capacity  of  the  State  to 
enter  into  and  bind  itself  by  contract  being  one 
of  general  law,  not  local  in  its  nature,  not  de- 
pendent on  the  construction  of  the  state  Con- 
stitution or  state  laws,  the  decision  of  the  state 
court  is  not  binding  upon  this  court  on  this 
ground,  as  well  as  upon  the  other  ground,  that 
in  all  cases  like  the  present,  this  court  must  de- 
termine for  itself  every  point  and  matter  touch- 
ing the  existence  and  validity  of  the  contract, 
the  obligation  of  which  is  claimed  to  have  been 
impaired. 

Olcott  v.  Supervisors,  16  Wall.,  678  (88  U.  S., 
XXI.,  882). 

No  counsel  appeared  for  the  defendant  in  er- 
ror. 

Mr.  JutUce  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Wisconsin.  The  case  we  are  called  on  to 
consider  is  thus  disclosed  in  the  record: 

By  an  Act  of  the  Legislature,  entitled  "  An 
Act  to  Provide  for  a  Geological,  Mineralogies! 
and  Agricultural  Survey  of  the  State,"  passed 
March  16,  1857,  James  Hall,  of  the  State  of 
New  York,  the  plaintiff  in  error,  and  Ezra  Carr 
and  Edward  Daniels,  of  Wisconsin,  were  ap- 
pointed "  commissioners"  to  make  the  survey. 
Their  duties  were  specifically  defined,  and  were 
all  of  a  scientific  character. 

They  were  required  to  distribute  the  func- 
tions of  their  work  by  agreement  among  them- 
selves, and  to  employ  such  assistants  as  a  ma- 
jority of  them  might  deem  necessary. 

The  Governor  was  required  "To  make  a  writ- 
ten contract  with  each  commissioner"  for  the 
performance  of  his  allotted  work,  and  "the 
compensation  therefor,  including  the  charge  of 
each  commissioner;"  and  it  was  declared  that 
"  such  contract  shall  expressly  provide  that  the 
compensation  to  such  commissioners  shall  be  at 
a  certain  rate  per  annum,  to  be  agreed  upon, 
and  not  exceeding  the  rate  of  $2,000  per  annum, 
and  that  payment  will  be  made  only  for  such 
part  of  the  year  as  such  commissioner  may  act- 
ually be  engaged  in  the  discharge  of  his  duty 
as  such  commissioner." 

In  case  of  a  vacancy  occurring  in  the  com- 
mission, the  Governor  was  empowered  to  fill  it, 
and  he  was  authorized  to  "  remove  any  mem- 
ber for  incompetency  or  neglect  of  duty." 

To  carry  out  the  provisions  of  the  Act,  the 
sum  of  $6,000  per  annum  for  six  years  was  ap- 
propriated, "To  be  paid  to  the  persons  entitled 
to  receive  the  same. ' 

By  an  Act  of  the  Legislature  of  April  2, 1860, 
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Hall  was  made  the  principal  of  the  commission, 
and  was  vested  with  the  general  supervision 
and  control  of  the  survey.  He  was  required 
to  contract  with  J.  D.Whitney  and  with  Charles 
Whittlesey  for  the  completion  within  the  year 
of  their  respective  surveys.  To  carry  into  ef- 
fect these  provisions,  the  Governor  was  author- 
ized to  draw  such  portion  of  the  original  ap- 
propriation, not  drawn  previous  to  the  29th  of 
May,  1858,  as  might  be  necessary  for  that  pur- 
pose—the residue  to  be  otherwise  used  as  di- 
rected. 

By  a  subsequent  Act  of  March  21, 1862,  both 
the  Acts  before  mentioned  were  repealed  with- 
out qualification. 

On  the  29th  of  May,  1858, Hall  entered  into  a 
contract  with  the  Governor,  whereby  it  was 
stipulated  on  his  part  that  he  should  perform 
the  duties  therein  mentioned  touching  the  sur- 
vey, "  This  contract  to  continue  till  the  8d  day 
of  March,  1868,  unless  the  said  Hall  should  be 
removed  for  incompetency  or  neglect  of  duty 

*  *  *  or  unless  a  vacancy  shall  occur  in 
his  office  by  his  own  act  or  default." 

On  the  part  of  the  State  it  was  stipulated 
"  that  the  said  Hall  shall  receive  for  his  com- 
pensation and  expenses,  including  the  expense 
of  his  department  of  said  survey,  at  the  rate  of 
$2,000  per  annum  *  *  *  Provided,  that  for 
such  time  as  said  Hall  or  his  assistants  shall  not 
be  engaged  in  the  prosecution  of  his  duties,  ac- 
cording to  the  terms  of  said  Act  and  of  this  con- 
tract, deduction  shall  be  made,  pro  rata,  from 
the  sum  of  his  annual  compensation  and  ex- 
penses." 

Hall  brought  this  action  upon  the  contract. 
The  declaration  avers  that  immediately  after 
the  execution  of  the  contract  he  entered  upon 
the  performance  of  the  duties  thereby  enjoined 
upon  him,  and  continued  in  their  faithful  per- 
formance until  the  time  specified  in  the  con- 
tract for  its  expiration,  to  wit:  the  3d  of  March, 
1863;  that  he  was  not  removed  by  the  Governor 
for  incompetency  or  neglect,  nor  was  any  com- 
plaint ever  made  by  the  Governor  against  him; 
that  he  never  at  any  time,  directly  or  indirectly, 
assented  to  the  repeal  of  the  Acts  of  1857  and 
1860;  and  that  thereafter  he  continued  in  the 
performance  of  bis  labors  the  same  as  before, 
and  that  for  the  year  ending  March  3d,  1868, 
he  devoted  his  whole  time  and  skill,  without 
cessation,  to  the  work. 

He  avers  further,  that  for  his  services  per- 
formed prior  to  March  8, 1862, he  was  fully  paid, 
but  that  for  the  year  endi  ng  March  8, 1 863,  he  had 
received  nothing;  that  payment  was  demanded 
and  refused  on  the  8d  of  December,  1868,  and 
that  the  defendant  is,  therefore,  lustly  indebted 
to  him  in  the  sum  of  $2,000, with  interest  from 
the  date  last  mentioned. 

He  avers,  finally,  that  on  the  80th  of  January, 
1875,  he  presented  his  claim  to  the  Legislature 
by  a  proper  met  orial,  and  that  its  allowance 
was  refused. 

The  State  demurred  upon  two  grounds: 

1.  That  the  complaint  did  not  show  facts 
sufficient  to  constitute  a  cause  of  action  ; 

2.  That  it  appeared  upon  the  face  of  the  com- 
plaint that  the  cause  of  action  did  not  accrue 
within  six  years  before  the  commencement  of 
the  action. 

In  support  of  the  first  objection,  it  was  in- 
sisted that  the  employment  of  the  plaintiff  was 
304 


an  office,  and  that  the  Legislature  had,  there- 
fore, the  right  to  abolish  It  at  pleasure.  For 
the  plaintiff  it  was  maintained  that  there  waa 
a  contract,  and  that  the  Repealing  Act  impaired 
its  obligation  in  violation  of  the  contract  clause 
of  the  Constitution  of  the  United  States. 

The  court  sustained  the  demurrer  upon  the 
first  ground,  and  the  plaintiff  declining  to 
amend,  dismissed  his  petition.  The  opinion  of 
the  court  is  limited  to  <he  first  point,  and  ours 
will  be  3onflned  to  that  subject.  The  whole 
case  resolves  itself  into  the  issue  thus  raised  by 
the  parties. 

No  question  is  made  as  to  the  suability  of  the 
State.  The  proceeding  is  authorized  by  a  lo- 
cal statute.  The  question  raised  by  the  record 
is  within  our  jurisdiction.  In  the  exercise  of 
that  jurisdiction  in  such  cases  this  court  is  un- 
fettered by  the  authority  of  State  adjudications. 
It  acts  independently,  and  is  governed  by  its 
own  views.  Pine  Orove  v.  Talcott,  10  Wall., 
666J86  U.  S.,  XXII.,  2271 

The  question  to  be  considered  was  before  us 
in  U.  8.  v.  HartweU,  6  Wall.,  885  [73  U.  S., 
XVIII.,  880].  It  was  there  said  that '  'An  office 
is  a  public  station  or  employment  conferred  by 
the  appointment  of  government.  The  term  cm- 
braces  the  ideas  of  tenure,  duration,  emolu- 
ment and  duties  *  *  *  "A  government  office  is 
different  from  a  government  contract  The  lat- 
ter, is  necessarily  limited  in  its  duration  and 
specific  in  its  objects.  The  terms  agreed  upon 
define  the  rights  and  obligations  of  both  parties, 
and  neither  may  depart  from  them  without  the 
assent  of  the  other.  *' 

In  U.  8.v.  Maurice,  2  Brock.,  96,  Chief  Jus- 
tice Marshall  said:  "  Although  an  office  is  an 
employment,  it  does  not  follow  that  every  em- 
ployment is  an  office.  A  man  may  certainly  be 
employed  under  a  contract,  express  or  implied, 
to  perform  a  service  without  becoming  an  offi- 
cer." 

The  case  before  us  comes  within  the  defini- 
tion we  have  taken  from  U.  8.  v.  HartweU, 

The  statute  under  which  the  Governor  acted 
was  explicit,  that  he  should  "  Make  a  writ- 
ten contract  with  each  of  the  commissioners 
aforesaid  .expressly  stipulating  and  setting  forth 
the  nature  and  extent  of  the  services  to  be  ren- 
dered by  each,  and  the  compensation  therefor," 
and  that  '*  such  contract"  should  expressly  pro- 
vide that  the  compensation  of  each  commis- 
sioner should  be  at  a  certain  rate  per  annum  to 
be  agreed  upon,  and  not  exceeding  $2,000  per 
annum  for  the  time  such  commissioner  may  be 
actually  engaged. 

The  action  of  the  Governor  conformed  to  this 
view.  The  instrument  executed  pursuant  to  the 
statute  recites  that  it  is  an  "agreement"  between 
the  Governor  as  one  party,  and  Hall,  Carr  and 
Randall,  the  Commissioners,  as  the  other.  They 
severally  agreed  to  do  what  the  statute  con- 
templated, and  he  agreed  to  pay  all  that  it  per- 
mitted. 

The  names  and  seals  of  the  parties  were  af- 
fixed to  the  agreement,  and  its  execution  was 
attested  by  two  subscribing  witnesses,  as  in 
other  cases  of  contract. 

Where  an  office  is  created,  the  law  usually 
fixes  the  compensation,  prescribes  its  duties  and 
requires  that  the  appointee  shall  give  a  bond 
with  sureties  for  the  faithful  performance  of  the 
service  required.  To  do  all  this,  if  the  employ- 
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ment  were  an  office,  by  a  contract  with  the  offi- 
cer and  without  his  bond  would,  to  say  the  least, 
be  a  singular  anomaly. 

The  Acts  of  1867  and  1860  both  speak  of  Hall 
as  "  of  Albany,  N.  Y."  He  was  not,  therefore, 
a  citizen  or  resident  of  the  State  of  Wisconsin. 

It  is  well  settled  in  Wisconsin  that  such  a  per- 
son cannot  be  a  public  officer  of  that  State.  State 
v.  BmithM  Wis. ,  407;  State  v.  Murray,  28  Wis. , 
06 

In  V.  8.  r.  Hatch,  1  Pin.  (Wis.).  182,  the  Su- 
preme Court  of  the  State  decided  that ' 1  the  term 
civil  officer*  as  used  in  the  organic  law,  Act  of 
Congress  of  April  20, 1886,  5  Stat  at  L.,  10, 
embraces  only  those  officers  in  whom  a  portion 
of  the  sovereignty  is  vested,  or  to  whom  the  en- 
forcement of  municipal  regulations  or  the  con- 
trol of  the  general  interests  of  society  is  con- 
fided, and  does  not  include  such  officers  as  canal 
commissioners."  Syllabus,  8. 

In  Butter  v.  Regente  of  Uniter.,  82  Wis.,  184, 
the  same  court  held,  without  dissent,  that  a  pro- 
fessor in  the  State  University,  appointed  for  a 
stated  term  with  a  fixed  salary.  wafl  not  a  pub- 
lic officer  in  such  a  sense  as  prevented  his  em- 
ployment from  creating  a  contract  relation  be- 
tween himself  and  the  Regents. 

It  is  hard  to  distinguish  that  case  in  principle 
from  the  one  before  us. 
( 101  In  a  sound  view  of  the  subject  it  seems  to  us 
that  the  legal  position  of  the  plaintiff  in  error 
was  not  materially  different  from  that  of  par- 
ties who,  pursuant  to  law,  enter  into  stipula- 
tions limited  in  point  of  time,  with  a  State,  for 
the  erection,  alteration  or  repair  of  public  build- 
ings, or  to  supply  the  officers  or  employee  who 
occupy  them  wfth  fuel,  light,  stationery  and 
other  things  necessary  for  the  public  service. 
The  same  reasoning  is  applicable  to  the  count- 
less employee  in  the  same  way,  under  the  Na- 
tional Government. 

It  would  be  a  novel  and  startling  doctrine  to 
all  these  classes  of  persons  that  the  Government 
might  discard  them  at  pleasure,  because  their 
respective  employments  were  public  offices,  and 
hence  without  the  protection  of  contract  i  ighta. 

It  is  not  to  be  supposed  that  the  plaintiff  in 
error  would  have  turned  his  back  upon  like  em- 
ployment, actual  or  potential,  elsewhere,  and 
have  stipulated  as  he  did  to  serve  the  State  of 
Wisconsin  for  the  period  named,  if  the  idea  had 
been  present  to  his  mind  that  the  State  had  the 
reserved  power  to  break  the  relation  between 
them  whenever  it  might  choose  to  do  so.  Nor 
is  there  anything  tending  to  show  that  those 
who  acted  in  behalf  of  the  State  had  any  such 
view  at  that  time.  All  the  facts  disclosed  point 
to  the  opposite  conclusion  as  to  both  parties. 

Undoubtedly,  as  a  general  proposition,  a  State 
may  abolish  any  public  office  created  by  a  pub- 
lic law,  Newton  v.  Comrt.  ,100  U.  S. ,  650  TXXV., 
711],  but  even  with  respect  to  those  offices  the 
circumstances  may  be  such  as  to  create  an  ex- 
ception. In  the  Dartmoutli  CoU.  v.  Woodward,  4 
Wheat,  684,  Juetice  Story  said:  "  It  is  admitted 
that  the  State  Legislatures  have  power  to  en- 
large, repeal  and  umit  the  authorities  of  public 
officers  in  their  official  capacities,  in  all  cases 
where  the  Constitutions  of  the  States  respect- 
ively do  not  prohibit  them;  and  this,  among 
others,  for  the  very  reason  that  there  is  no  ex- 
pre*  or  implied  contract  that  they  shall  always, 
during  their  continuance  in  office,  exercise  such 
See  13  Otto. 


authorities.  But  when  the  Legislature  make*  a 
contract  with  a  public  officer,  as  In  case  of  a 
stipulated  talary  for  his  services  during  a  lim- 
ited period,  this,  during  the  limited  period,  is  .... 
Just  as  much  a  contract,  within  the  purview  of  Li- 
the constitutional  prohibition,  as  a  like  contract 
would  be  between  two  private  citizens." 

When  a  State  descends  from  the  plane  of  its 
sovereignty,  and  contracts  with  private  persons, 
it  is  regarded  pro  hoc  vice  as  a  private  person  it- 
self, and  is  bound  accordingly.  Dan*  v.  Gray, 
16  Wall.,  208  [88  U.  8.,  XXI.,  447]. 

The  General  Government  has  nc  powers  but 
such  as  are  given  to  it  expressly  or  by  implica- 
tion. 

The  States  and  their  Legislatures  have  all  such 
as  have  not  been  surrendered,  or  prohibited  to 
them.  Oilman  v.  Philadelphia,  8  Wall.,  718  T70 
U.  8.,  XVHL,  86].  And  see,  also,  2  Greenl. 
Cruise,  67. 

That  the  laws  under  which  the  Governor 
acted,  if  valid,  gave  him  the  power  to  do  all  he 
did,  is  not  denied.  We  will  not,  therefore,  dwell 
upon  that  point  The  validity  of  those  laws  is 
too  clear  to  admit  of  doubt.  It  would  be  a  waste 
of  time  to  discuss  the  subject 

We  are  of  the  opinion  that  the  Supreme  Court 
of  the  State  erred  in  the  judgment  given.  It  it, 
tlierefore,  reverted,  and  Vie  cote  will  be  remanded 
for  further  proceeding*  in  conformity  with  thi* 
opinion. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Ctted-107  U.  8.,  796. 


UNITED  8TATE8,  Plff.  in  Err.,  [  7 1  j 

e. 

RUEL  HOUGH  et  al.,  Exra.  of  Charles  B. 
Church,  Deceased,  et  al. 

(See  8.  C.,  18  Otto,  71-74.) 

Charge  to  jury— obligation  of  turetiet— limit  of. 

1.  Where  all  the  charge  to  the  jury  asked  is  not 
sound  law  and  Is  presented  m  a  whole,  the  court 
may  refuse  the  request. 

2.  The  obligation  of  sureties  cannot  be  extended 
beyond  what  they  have  in  terms  assumed. 

3.  Where  sureties  in  a  collector's  bond  limited 
their  liabilities  to  stamps  received  under  the  Act  of 
1863,  they  ore  not  liable  for  stamps  received  by  the 
collector  after  such  Act  was  repealed,  although  It 
was  repealed  when  the  bond  was  given. 

[No.  16.] 

Argued  Oct.  18, 1880.     Decided  Nov.  15,  1880. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee. 
The  case  is  fully  stated  by  the  court. 
Mr.  Edwin  B.  Smith,  Aft.  Atty.-Qen.  for 
plaintiff  in  error. 

Meter*.  P.  Phillips  and  W.  HaUlett  Phil- 
lips, for  defendants  in  error. 

Mr.  Juetice  Miller  delivered  the  opinion  of 
the  court: 

Ruel  Hough,  being  the  Collector  of  Internal 
Revenue  for  the  First  District  of  Tennessee,  was  r72] 
furnished  by  the  Commissioner  with  a  large 
amount  of  revenue  stamps,  and  on  the  16th  day 
of  September,  1864,  he  gave  bond  to  the  United 
States  in  which  the  other  defendants  above 
named  were  his  sureties,  in  the  sum  of  $25,000, 
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conditioned  for  payment  of  the  value  of  all  the 
stamps  sold  by  him  and  the  return  of  those  not 
sold  on  demand.  The  defendants  were  sued  on 
this  bond.  Treasury  transcripts  were  offered 
in  evidence  by  the  plaintiff,  showing  a  state- 
ment of  said  Hough  s  account  in  reference  to 
revenue  stamps,  dated  September  80,  1870,  by 
which  he  was  found  to  be  indebted  to  the  United 
States  on  that  account  in  the  sunrof  $6,098.78. 
Evidence  was  offered  by  the  defendants  tending 
to  show  a  balance  of  $6,484.75  due  from  the 
Treasury  Department  to  Hough  for  salary,  com- 
missions, and  expenses  as  disbursing  agent, 
which  Hough  had,  before  suit  was  brought,  in- 
structed the  accounting  officer  to  convey  to  the 
credit  of  this  stamp  account,  and  which  was 
"ufflcient  to  satisfy  it. 

Evidence  was  also  offered  tending  to  show  a 
aar  j  due  from  Hough  to  the  United  States  for 
money  received  as  Collector  of  Internal  Reve- 
nue, much  larger  than  the  amount  of  his  credit 
for  salary  and  commissions  as  disbursing  agent. 

The  case  was  tried  by  a  jury,  and  the  main 
assignments  of  error  relate  to  the  charge  of  the 
court  to  the  jury,  and  the  refusal  of  the  court 
to  charge  as  requested  by  counsel  for  the  United 
States. 

With  reference  to  the  charge  given  by  the 
court,  while  it  is  found  in  the  bill  of  exceptions, 
there  is  clearly  no  exception  shown  to  that 
charge.  The  bill,  after  reciting  the  charge,  is 
immediately  followed  by  the  statement  that 
"The  district  attorney  moved  the  court  for  a  new 
trial,  which  motion  was  overruled  by  the  court, 
to  all  which  the  district  attorney  excepted,  and 
tenders  this  his  bill  of  exceptions,"  etc.  No  men- 
tion is  made  of  any  exception  or  any  objection 
to  the  charge  of  the  court,  and  none  can  be  con- 
sidered here. 

Before  this,  however,  the  district  attorney  had 
asked  of  the  court  to  give  a  charge,  consisting 
of  four  propositions,  which  are  set  out,  ana 
"  which  instructions,"  says  the  bill,  "  the  court 
refused  to  give,  and  the  district  attorney  ex- 
cepted." 

According  to  the  well  settled  rule  of  this 
court,  if  either  of  these  four  propositions  was 
erroneous,  or,  in  other  words,  if  all  the  charge 
thus  asked  was  not  sound  Law,  the  court  did 
right  in  refusing  the  prayer  which  presented 
them  as  a  whole.  See,  Johnston  v.  Jones,  1  Black, 
209  [66  U.  8.,  XVII.,  1171;  Harvey  v.  Tyler,  2 
Wall.,  828  [69  U.  8.,  XVII.,  8711;  Lincoln  v. 
Olaflin,  7  Wall.,  182  [74  U.  8.,  XIX,  1061; 
Beaver  v.  Taylor,  98  U.  8.,  46  [XXIII.,  797]. 

One  of  the  propositions  so  asked  was  that,  un- 
der the  bond  sued  on  in  this  case,  the  sureties 
of  Hough  are  liable  for  all  amounts  of  stamps 
which  the  proof  shows  came  to  his  hand  as 
stamp  agent,  both  before  and  since  the  execution 
of  the  bond,  unless  the  same  had  been  properly 
accounted  for. 

It  is  true  that  one  condition  of  the  bond  is  to 
make  a  faithful  return,  whenever  so  required, 
of  the  moneys  received  by  him  for  such  stamped 
vellum,  parchment  or  paper,  and  adhesive 
stamps,  as  have  been  or  may  hereafter  be  de- 
livered to  him;  but  it  is  also  a  part  of  the  con- 
dition of  the  bond  describing  the  stamps  for 
which  they  shall  be  liable,  that  they  were  stamps 
delivered  and  to  be  delivered  under  "  The  Act 
of  Congress  to  Provide  Internal  Revenue  for  the 
Support  of  the  Government,  Approved  March  8, 
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1863,  "  12  Stat,  at  L.,  718,  pursuant  to  the  six 
teenth  section  of  that  Act.  Now,  that  Act,  and 
especially  the  sixteenth  section  of  it,  was  re- 
pealed by  the  Act  of  June  80,  1864,  13  Stat  at 
L. ,  228,  which  enacts  its  own  provisions  on  this 
subject.  The  Act  of  March  8,  1868,  was,  there- 
fore, no  longer  in  existence  when  the  bond  was 
taken  which  binds  the  sureties  ior  stamps  re- 
ceived under  its  provisions,  and,  as  the  obliga- 
tion of  sureties  cannot  be  extended  beyond  what 
they  have  in  terms  assumed,  they  cannot  be  held 
liable  for  stamps  furnished  under  the  Act  of 

1864.  The  date  of  the  bond,  be' it  remembered, 
was  September  16,  1864.  The  Act  of  1868  had 
then  been  repealed  more  than  two  months. 
Stamps  undoubtedly  had  been  delivered,  before 
the  repeal  of  the  Act  of  1868,  to  Hough  which 
had  not  been  accounted  for  when  the  bond  was 
given,  and  it  was  competent  for  the  Govern- 
ment to  take  a  bond  covering  the  stampu  ad- 
vanced to  him  under  that  Act. 

It  was  also  competent  for  the  sureties  to  limit 
their  liabilities  to  stamps  received  under  the 
Act  of  1868;  and  the  record  shows  that  they  did. 
The  court  below  told  the  jury  that  the  sureties 
were  only  liable  for  stamps  received  by  Hough 
prior  to  the  80th  of  June,  1864,  the  date  of  the 
"ng  Act;  and  to  this  no  exception  was 


taken.  As  we  think  he  was  right  in  this,  the 
charge  asked  by  the  district  attorney  was  prop- 
erly rejected. 

The  difficulty  seems  to  have  grown  out  of  the 
use  of  a  form  of  bond  framed  under  a  statute 
which  had  been  repealed. 

Objection  is  made  to  the  admission  of  two 
pieces  of  evidence  designed  to  show  that  Hough 
had  applied  the  credit  due  him  as  disbursing 
agent  to  the  extinguishment  of  the  balance  due 
from  him  as  stamp  agent.  The  objection  is  not 
made  to  the  pertinency  of  the  evidence,  but  to 
the  fact  that  it  was  not  presented  for  allowance 
as  a  credit  to  the  proper  accounting  officer  of 
the  Treasury  and  re jected,as  provided  in  section 
951,  Revised  Statutes. 

The  answer  to  this  is  that  the  claim  itself  had 
been  allowed  by  the  proper  accounting  officer 
of  the  Treasury,  and  the  point  in  issue  was  as  to 
the  application  of  the  sum  so  allowed  to  one  of 
two  distinct  claims  of  the  Government  against 
him.  To  such  a  case  the  section  has  no  appli- 
cation. 

Though  there  may  have  been  many  errors 
committed  in  the  trial  of  this  case,  there  arc 
none  so  presented  by  the  record  that  we  can  cor- 
rect them,  and 
The  judgment  is  accordingly  affirmed. 
True  copy.  Test:  _ 
James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 


STATE  OF  LOUISIANA,  ex  rel.  the  South- 
ern Bank,  Plff.  in  Err., 
v. 

CITY  OF  NEW  ORLEANS 

(See  S.  C,  18  Otto,  521.) 

Pref  erence  on  docket — argument  of  two  cases  to- 
gether. 

1.  A  case  woioh  aoes  not  present  questions  which 
entitle  it  to  a  hearing  in  advance  of  others,  will  not. 
where  one  party  objects,  be  advanced  to  be  hear** 
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with  another  which  has  precedence  on  the  docket. 

2.  As  this  court  cannot  compel  a  party,  against  hla 
wiL.  to  argue  his  case  with  another,  it  has  ai ways 
denied  motions  of  that  kind  when  they  are  resisted. 

3.  But  counsel  may  submit  printed  arguments  in 
the  other  case,  on  the  questions  presented  in  that 
which  ar*  common  to  the  two. 

[No.  487.1 

Submitted  Not.  S,  1880.   Decided  Not.  15, 1880. 

JN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 
On  motion  to  advance. 
The  case  is  stated  by  tne  court 
Meters.  John  A.  Csunpbtll  and  Edward 
Bermuda,  for  plaintiff  in  error. 

Meter*.  Benjamin  F.  Jonai  and  Heiiry  C.  Mili- 
ar, for  defendant  in  error. 

Mr.  Chief  Justice  Waita  delivered  the  opin- 
ion of  the  court: 

We  decided  at  the  lust  Term  that  this  case  did 
not  present  questions  which  entitled  it  to  a  hear- 
ing in  advance  of  others  standing  before  it  on 
the  docket.  It  is  now  suggested  that  No.  181,  U. 
S.  v.  New  Origins  [See  No.  206,  poet],  involves 
the  consideration  of  the  same  questions  and  the 
construction  of  the  same  statute,  and  we  are 
asked  to  advance  this  case  to  be  heard  with  that. 
To  this  the  defendant  in  error  objects.  When  a 
case  is  advanced  to  be  heard  with  another  which 
has  precedence  on  the  docket,  the  rule  is  to  re- 
quire the  two  to  be  argued  as  one.  This  rule  is 
■ever  departed  from  except  under  very  peculiar 
circumstances.  As  we  cannot  compel  a  party 
against  his  will  to  argue  his  case  with  another, 
we  have  always  heretofore  denied  motions  of 
that  kind  when  they  are  resisted.  There  arc  no 
such  special  circumstances  in  thfe  jase  as  to  make 
it  proper  that  it  be  advanced  and  heard  separate- 
ly from  the  other.  Hie  motion  to  advance  is, 
mere/ore,  overruled,  but  counsel  may  submit 
printed  arguments  in  the  other  case  on  the  ques- 
tions presented  in  that  which  are  common  to  the 
two,  provided  twenty  copies  of  such  arguments 
are  filed  with  the  clerk  at  least  six  days  before 
that  case  comes  up  for  hearing. 
True  copy.  Tart: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  & 


BANK  OP  MONTREAL,  Plff.  in  Err., 
v. 

GEORGE  E.  WHITE. 

Immaterial  request  to  charge. 

Where  the  charge  asked  and  refused  was  wholly 
immaterial,  the  Judgment  will  not  be  reversed  be- 
cause it  was  not  given. 

[No.  61.1 

Submitted  Nov.  8, 1880.   Decided  Nov.  tS,  1880. 

JK  SRKOR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
This  was  an  action  brought  in  the  court  be- 
low, by  the  plaintiff  in  error  against  the  defend- 
ant in  error,  upon  a  promissory  note.  The  de- 
fendant in  error  executed  two  promissory  notes 
for  $5,000  each,  due  respectively  sixty  and 
ninety  days  from  date,  payable  to  the  order  of 
the  Ked  field,  Bowen  &  Walworth  Company. 
These  notes  were  deposited  with  a  trustee  in 
escrow,  to  be  delivered  when  the  payee  had  de- 
posited with  the  trustee  certain  securities.  The 
See  18  Otto. 


notes  were  made  for  the  accommodation  of  the 
payee.  The  payee,  however,  secured  possession 
of  the  notes  without  complying  with  the  con- 
ditions, and  sent  them  to  plaintiff  in  error  in  a 
letter  directing  the  Bank  to  discount  them  and 
place  them  to  Its  credit.  Evidence  was  given 
by  the  defendant  tending  to  show  that  on  the 
day  after  the  notes  were  sent  to  the  Bank,  the 
defendant  informed  the  Bank  of  the  circum- 
stances above  stated.  The  Bank  denied  this. 
Evidence  was  also  given  for  the  defendant,  to 
the  effect  that  the  notes  were  delivered  back  to 
Bowen,  treasurer  of  payee,  by  the  bank  mana 
ger,  ten  days  or  more  after  their  date,  with  the 
request  that  he  get  them  discounted  elsewhere: 
that  he  failed  to  do  this,  but  after  retainiBp 
them  in  his  possession  for  nine  days  returned 
them  to  the  Bank.  The  notes  were  discounted, 
and  passed  to  the  credit  of  pay  oc.  The  sixty  day 
note  was  paid  to  the  Bank  at  its  maturity  by 
the  payee.  Plaintiff  gave  evidence  that  Apr. 
8,  plaintiff  advanced,  upon  the  security  of  the 
notes,  upwards  of  $8,000,  upon  checks  drawn 
the  previous  week  upon  the  strength  of  Bow- 
en's  promise  to  furnish  security  or  paper  for 
discount,  satisfactory  to  the  Bank,  and  that 
within  ten  days  the  plaintiff  advanced  a  sum 
equal  to  the  amount  of  the  notes. 
The  assignments  of  error,  are: 

1.  The  court  erred  in  refusing  to  charge  the 
iury  as  requested  by  the  plaintiff  in  error,  that 
if  they  believed  from  the  evidence  that  the 
plaintiff  had  paid  out  any  money  on  the  checks 
of  the  said  Redfield,  Bowen  &  Walworth  Manu- 
facturing Company,  on  the  strength  of  the  se- 
curity by  such  note  sued  on  before  notice  of 
any  defense  thereto,  then  the  plaintiff  was  en- 
titled, for  such  payment,  to  protection  as  a  bona 
fide  holder  for  value  of  such  note,  and  the  de- 
fense to  that  extent  is  not  available  against  it, 
although  the  plaintiff  did  not  in  fact  enter  said 
note  to  the  credit  of  said  company  as  a  dis- 
count until  after  such  advances  were  made,  or 
until  Apr.  19, 1876. 

2.  The  court  erred  in  charging  the  jury  that 
if  the  note  in  controversy  was  not  discounted 
by  the  plaintiff  in  error  until  after  it  had  notice 
of  the  defense  set  up  by  the  defendant  in  error, 
then  the  plaintiff  could  not  recover  if  the  jury 
were  satisfied  that  such  defense  had  been  made 
out  in  fact. 

8.  The  court  erred  in  charging  the  jury  that 
if  they  should  find  from  the  evidence  that  at 
any  time  between  the  time  the  bank  received 
the  notes  on  the  Monday  morning  in  question 
and  the  time  they  finally  concluded  to  pass  them 
to  the  credit  of  the  plaintiff,  it  received  notice 
of  the  defense  of  the  defendant  to  these  notes, 
the  fact  that  the  notes  had  been  obtained  from 
him  by  fraudulent  pretension  or  iy  fraudulent 
violation  of  its  contract  on  the  p  A  of  the  com- 
pany, in  failing  to  put  up  securities,  then  the 
defendant  is  not  liable, 

Mr.  Wirt  Dexter,  for  plaintiff  in  error. 

Messrs.  Allan  S.  Story  and  Robert  Her* 
▼ey,  for  defendant  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

There  can  be  no  pretense  in  this  case  that  the 
note  in  suit  was  ever  actually  delivered  to  the 
Bank  as  collateral  security  for  past  or  future 
indebtedness.   In  the  letter  transmitting  it,  the 
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bank  manager  was  asked  to  discount  it  and 
place  the  proceeds  to  the  credit  of  the  manu- 
facturing company.  In  that  event,  the  "over- 
draft kindly  allowed  on  Friday"  was  to  be 
charged  against  the  credit,  but  it  is  nowhere, 
■even  in  the  remotest  degree,  intimated  that  if 
the  discount  was  declined  the  note  might  be 
kept  as  collateral.  The  charge  asked  and  refused 
was  therefore,  wholly  immaterial;  and  the 
judgment  cannot  be  reversed  because  it  was 
not  given.  No  complaint  can  be  made  of  the 
•charge  as  given,  if  this  refusal  was  right.  All 
the  errors  assigned  hinge  on  this  one  proposi- 
tion. 


True  copy. 

Jan.  as  H.  MoKenney,  Clerk,  Bap.  Court,  U.  8. 


[330]        ALBERT  BOULDIN  et  al.,  Appt$., 

«. 

JOSEPH  ALEXANDER  et  ak 

(See  8.  C.,  13  Otto,  330-336  < 

Mesne  profits,  when  not  allowed — money t  collect- 
ed, liability  for 

1.  Where  there  is  no  claim  for  an  allowance  of 
mesne  profits  in  the  bill,  and  the  proofs  do  not  show 
that  the  defendants  or  those  whom  they  represent 
derived  individually  any  such  pecuniary  advantage 
from  the  use  of  the  property,  pending  the  suit,  as  to 
make  it  proper  that  they  should  be  held  personally 
accountable  in  that  way,  such  profits  will  not  be  al- 
lowed. 

2.  A  person  wrongfully  in  possession  o»  property, 
who  collects  money  for  Its  use,  is  liable  personally 
lor  the  moneys  so  received  by  him. 

[No.  62.] 

Argued  Not.  8,  9,  1880.  Decided  Nov.  iS,  1880. 

A  PPEAL  from  the  Supreme  Court  of  the  Dis- 
IX.   trict  of  Columbia. 

The  case  is  fully  stated  by  the  court. 

Messrs.  S.  8.  Henkle  and  0.  D.  Barrett,  for 
appellants. 

Messrs.  Thomas  Wilson  and  J.  Parker  Jor- 
dan, for  appellees. 

Mr.  Chief  Justice  Waits  delivered  the  opin- 
ion of  the  court: 

The  bill  in  this  case  was  filed  to  determine 
which  of  two  contending  boards  of  trustees  of 
1 331  ]  the  "  Third  Colored  Baptist  Church  "  was  enti- 
tled to  the  possession  and  control  of  the  church 

Eropcrty,  including  the  church  building  erected 
y  the  association  as  a  place  of  worship;  to  cor- 
rect a  mistake  in  a  deed  executed  by  the  appel- 
lant Bouldin  to  the  trustees  of  the  church,  and 
to  obtain  a  settlement  with  Bouldin  of  his  ac- 
counts as  the  agent  and  pastor  of  the  church, 
and  the  cancellation  and  discharge  of  certain 
notes  secured  by  real  or  pretended  deeds  of  trust 
which  had  been,  from  time  to  time,  executed  to 
him.  The  first  and  second  of  these  things  were 
accomplished  by  a  decree  affirmed  in  this  court 
at  the  December  Term,  1872,  and  reported  in  the 
loWall.,181  [82U.S.,XXI.,69].  Thecoroplain- 
ants below,  appellees  here,  were,  by  that  decree, 
adjudged  to  be  the  lawful  trustees;  the  mistake  in 
the  deed  was  corrected,  and  the  present  appel- 
lants, who  were  the  defendants  below,  were  or- 
dered to  deliver  the  possession  of  the  church 
building  and  the  lot  on  which  it  stood  to  the  com- 
plainants. This  left  nothing  to  be  disposed  of  but 
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the  matters  of  account  between  Bouldin  and  the 
church,  and  the  notes  which  had  been  given  to 
him.  With  a  view  to  this  end,  the  original  de- 
cree, affirmed  here  on  the  former  appeal,  was 
that  the  cause  be  referred  to  the  auditor  of  the 
court  below  "to  examine  and  report  the  facta  on 
the  following  questions: 

"  1.  Whether  the  defendant,  Albert  Bouldin, 
purchased,  under  the  direction  of  the  church, 
the  entire  lot  of  ground  on  the  corner  of  Fourth 
and  L  Streets  of  George  H.  Varnell,  for  the  use 
and  benefit  of  said  church;  and  whether  the 
money  collected  by  said  Bouldin  from  or  on  be- 
half of  the  church  was  by  him  used  to  aid  in 
the  payment  of  said  lot,  and,  if  so,  to  what 
amount? 

2.  To  state  the  accounts  between  the  said 
Albert  Bouldin  and  the  plaintiffs,  as  trustees  of 
the  said  church,  and  the  trustees  of  whom  they 
are  the  successors;  to  report  the  amounts  of 
money  received  by  said  Bouldin  from  the  said 
church,  and  from  other  persons  on  behalf  of 
said  church,  and  the  amounts  to  which  he  was 
entitled  for  his  services  in  behalf  of  said  church, 
and  has  expended  therein  and  about  the  same, 
and  to  state  the  balance  due  either  way,  and  for 
these  purposes  that  he  may  call  witnesses  and 
take  testimony. 

That  the  plaintiffs,  until  the  further  order  1332) 
of  this  court,  are  enjoined  and  restrained  from  1 
selling,  disposing  of,  or  in  any  way  incumber- 
ing the  title  of  said  church  property  so  as  to 
weaken  the  security  of  said  Bouldin  upon  the 
church  property." 

When  our  mandate  went  down  on  that  appeal, 
the  complainants  moved  that  a  writ  of  posses- 
sion issue  at  once;  but  the  court  withheld  it  for 
the  coming  in  of  the  auditor's  report,  and,  with 
the  consent  of  the  defendants,  the  order  of  ref- 
erence was  made  to  include  the  following  addi- 
tional questions: 

"  3.  In  whose  possession  has  the  church  build- 
ing and  property  on  the  corner  of  Fourth  and 
L  Streets,  Washington,  D.  O,  been  since  the 
commencement  of  this  suit? 

"  4.  What  is  the  fair  value  of  the  rents,  issues, 
and  profits  arising  and  accruing  to  the  party  in 
possession  of  said  property  from  and  since  this 
suit?" 

There  was  no  claim  in  the  bill  for  compensa- 
tion for  the  use  and  occupation  of  the  property, 
though  it  was  alleged  that  the  defendants  un- 
lawfully and  by  force  kept  the  complainants, 
who  were  the  only  duly  elected  trustees,  out  of 
possession. 

As  to  the  notes,  it  was  alleged  in  the  oill  that 
on  the  28th  of  July,  1862,  six  notes  were  made 
to  Bouldin,  five  for  the  sum  of  $100  each,  pay- 
able in  one,  two,  three,  four  and  five  years  from 
date,  and  the  other  for  $120,  payable  in  six  years: 
and  that  these  notes  were  secured  by  a  deed  of 
trust  to  one  J.  W.  Barnaclo.  In  addition  to  this, 
according  to  the  averments  in  the  bill,  four  other 
notes  of  $400  each  were  afterwards  executed  to 
Bouldin,  on  a  settlement  of  his  accounts  for  the 
erection  of  the  church  building.  It  was  also  al- 
leged that  the  defendants  who  claim  to  be  trustr 
ees  of  the  church  property  had  executed  a  deed 
of  trust  to  one  Callan,  to  secure  al!  the  notes 
originally  given  to  Bouldin.  The  claim  on  the 
part  of  the  complainants  was,  that  on  a  full  set- 
tlement of  all  the  accounts  of  Bouldin,  and  a 
correction  of  the  mistakes  that  had  occurred  in 
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former  settlements,  it  would  be  found  there  was 
nothing  due  on  the  notes,  and  that  Boukiin 
would  be  largely  in  debt  to  the  church. 

The  defendants,  in  their  answer,  claimed  that 
the  notes  for  $620  were  given  and  secured  by 
deed  of  trust  to  Barn  ado,  as  stated  in  the  bill, 
and  that  on  the  settlement  of  accounts,  when  the 
church  building  was  completed,  six  notes,  of 
$400  each,  were  given  to  Bouldin,  instead  of 
[333]  four.  The  execution  of  the  deed  of  trust  ty  the 
defendant  trustees  was  also  relied  on. 

On  the  hearing  of  the  case  before  thr  auditor, 
Bouldin  refused  to  produce  the  notes  that  had 
been  given  to  him,  or  account  for  their  absence. 
It  was  proved,  however,  that  there  had  been 
paid  to  or  collected  by  him  divers  sums  of  money 
which  should  be  credited  on  the  notes.  The  ag- 
gregate of  these  rums,  including  interest  from 
the  date  of  payment  to  November  1,  1876,  is, 
according  to  the  report  of  the  auditor,  $1,233.47. 
On  account  of  the  failure  of  Bouldin  to  present 
the  notes,  the  auditor  made  no  statement  of  the 
amount  due  upon  them,  but  treated  them  as 
withdrawn  from  the  suit  by  Bouldin.  The  au- 
ditor also  found  that  the  entire  lot  of  ground  on 
the  corner  of  Fourth  and  L  Streets,  bought  from 
Varnell,  was  for  the  use  of  the  church,  and 
charged  Bouldin  with  the  proceeds  of  a  sale 
Jiade  of  part  of  the  lot.  He  also  reported  that 
the  defendants  had  been  in  the  possession  of  the 
church  property  since  the  commencement  of  the 
suit,  and  that  the  value  of  the  rents,  issues  and 
profits  accruing  to  them  by  reason  of  such  pos- 
session, was  six  per  cent  per  annum  on  the  value 
of' the  property,  or  $498.88  a  year.  He,  there- 
fore, in  his  accounting,  charged  the  defendants 
with  that  amount,  payable  quarterly  each  year, 
from  September  28,  1867,  the  date  of  the  com- 
mencement of  the  suit,  until  October  1,  1875, 
and  interest  on  each  quarterly  installment  as  it 
fell  due.  The  total  amount  of  his  allowances 
in  this  way,  on  account  of  rents,  was  $4,910.26, 
as  of  October  1,  1875. 

Upon  the  filing  of  the  report,  the  complainants 
excepted  because  rents  had  not  been  charged 
from  July  28,  1867,  instead  of  September  *8. 
The  defendants  excepted,  1,  because  they 
hod  been  charged  with  metne  profits;  2,  be- 
cause Bouldin  was  not  credited  for  the  amount 
of  his  notes  ;  8,  because  Bouldin  was  charged 
for  the  proceeds  of  the  part  of  the  lot  bought 
from  Varnell  which  he  had  sold;  4,  because  no 
allowance  had  been  made  to  Bouldin  for  his 
services;  and,  5,  because  of  the  amount  allowed 
for  payments  made  to  Bouldin. 

The  court  below  at  special  term  overruled  the 
exceptions  of  the  complainants,  ^nd  sustained 
tbc  exceptions  of  the  defendants  to  the  allow- 
ance against  Bouldin  for  the  proceeds  of  the 
sale  of  part  of  the  lot  bought  from  Varnell,  and 
to  the  allowance  against  all  the  defendants  for 
1 334]  rents,  and  returned  the  case  to  the  auditor  for  a 
further  stating  of  the  accounts  in  accordance 
with  certain  instructions.  From  this  decree  at 
special  term  an  appeal  was  taken  by  the  com- 
plainants to  the  General  Term,  where  a  decree 
was  rendered  against  all  the  defendants,  the 
present  appellants,  for  $4,784.12,  "  As  metne 
profits  for  use  and  occupation  by  them  of  the 
church  premises  during  the  pendency  of  this 
suit,  to  wit:  from  the  commencement  of  the  suit 
until  March  81,  1877,  when  the  said  premises 

•  ere  returned  to  the  possession  of  the  plaint- 
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iff s."  The  decree  then  further  goes  on  to  say, 
"  The  promissory  notes  given  by  the  plaintiffs 
as  trustees  of  the  church  to  the  defendant,  Al- 
bert Bouldin,  are  not  included  in  this  decree, 
the  same  having  been  withdrawn  from  the  con- 
sideration of  the  court  But  all  other  claims  by 
him  made  against  the  church  or  its  trustees  are 
rejected  and  disallowed.  The  item  of  interest 
on  metne  profits  reported  by  the  auditor  in  fav- 
or of  the  complainants  is  disallowed."  It  was 
also  ordered  that  the  injunction  restraining  J. 
W.  Barnaclo  from  proceeding  under  the  deed  of 
trust  to  him,  and  that  restraining  the  complain- 
ants from  selling,  disposing  of,  or  incumbering 
the  title  to  the  church  property,  be  dissolved. 

From  this  decree  the  defendants  below  have 
alone  appealed,  and  they  assign  for  error  the  de- 
cree against  them  for  the  payment  of  metne 
profits,  and  the  disallowance  of  the  claims  of 
Bouldin,  not  embraced  in  his  notes. 

As  to  the  metne  profits,  we  think  the  decree 
below  cannot  be  sustained.  There  is  no  claim 
for  an  allowance  of  this  kind  in  the  bill,  and 
the  proofs  do  not  show  that  the  appellants,  or 
those  whom  they  represent,  derived  individual- 
ly any  such  pecuniary  advantage  from  the  use 
of  the  property  pending  the  suit  as  to  make  it 
proper  they  should  be  held  personally  account- 
able in  that  way.  Bouldin  was  the  founder  of 
the  society.  He  gathered  the  congregation  to- 
gether. He  bought  the  church  lot  and  superin- 
tended the  erection  of  the  church  building.  If 
money  was  wanted  that  could  not  be  got  from 
others,  he  furnished  it  himself  from  his  own 
means,  and  in  the  end,  as  the  case  shows,  while 
the  society  had  secured  a  property  worth,  ac- 
cording to  the  report  of  the  auditor,  a  little 
more  than  $8,000,  there  was  a  debt  owing  to 
him  of  over  $8,000.  The  congregation  had  in- 
creased under  his  administration  to  several  hun- 
dred members.  Afterwards  dissensions  grew  [3351 
up,  and  two  parties  were  formed,  the  complain-  1 
ants  representing  one  and  the  defendants  the 
other.  Each  sought  to  control  the  property 
and  govern  the  society.  The  defendants  kept 
possession,  and  apparently  a  part  of  the  time 
with  the  approbation  of  the  court,  for  a  writ  to 
put  them  out  was  denied  when  applied  for.  At 
last  the  complainants  were  successful,  and 
Bouldin  and  his  party  were  required  to  submit 
to  their  government.  The  contest  all  along  was 
not  so  much  for  possession  of  the  property  as 
for  the  control  of  the  church  affairs.  During 
the  entire  controversy,  the  church  property  has 
been  kept  exclusively  for  church  purposes. 
Every  member  of  the  congregation  was  permit- 
ted to  worship  there  if  he  chose.  It  is  possible 
that  the  parties  officiating  at  the  religious  serv- 
ices and  controlling  the  property  may  not  at 
all  times  have  been  such  as  the  complainants 
and  their  adherents  wanted,  but  no  person  was 
excluded  from  the  church  building  for  the  pur- 
poses of  worship  if  he  wanted  to  go  in.  Under 
these  circumstances  it  seems  to  us  that  the  de- 
fendants are  not  in  equity  chargeable  personal- 
ly with  the  value  of  the  use  and  occupation  of 
the  property  during  the  time  they  were  litigat- 
ing to  keep  the  control  of  the  society  and  its  af- 
fairs. 

In  other  respects  the  decree  below  is  right,  so 
far  as  it  goes.   Upon  the  evidence,  Bouldin  is 
not  entitled  to  any  further  credits  than  he  has 
got.   He  voluntarily  withdrew  or  withheld  his 
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notes  from  the  auditor  and  the  court,  and  can- 
not have  any  affirmative  relief  on  their  account. 
His  rights  under  the  Barnaclo  deed  of  trust  are 
saved  by  the  decree,  and  as  the  persons  who  ex- 
ecuted the  Callan  deed  were  not  lawful  trustees, 
all  proceedings  under  that  deed  were  properly 
enjoined.  We  think,  however,  some  order 
should  have  been  made  giving  the  complainants 
the  benefit  of  the  finding  in  their  favor  by  the 
auditor  in  respect  to  the  moneys  paid  to  or  col- 
lected by  Bouldin  to  apply  on  his  notes.  From 
the  answer  of  Bouldin,  it  seems  probable  that  a 
part  of  these  payments  have  already  been  in- 
dorsed on  the  notes ;  but  this  cannot  be  deter- 
mined with  certainty  without  an  inspection  of 
the  notes  themselves.  If  he  will  produce  the 
notes,  or  satisfactorily  account  for  their  ab- 
sence, so  that  the  proper  application  of  all  pay- 
ments can  be  made  under  the  direction  of  the 
court  and  the  notes  discharged  to  the  extent  of 
the  application,  that  should  be  done.  But  if, 
on  an  order  to  that  effect,  he  shall  fail  to  pro- 
duce the  notes,  or  fail  satisfactorily  to  account 
for  their  absence,  a  decree  should  be  entered 
against  him  personally  for  the  several  amounts 
reported  by  the  auditor  as  having  been  paid  to 
or  collected  by  him  on  that  account.  As  this 
lost  proceeding  has  been  rendered  necessary  by 
his  failure  ,to  produce  the  notes  on  the  former 
hearing,  he  should  be  charged  with  the  costs 
consequent  upon  such  refusal. 

The  decree  is  reverted  to  far  as  it  charge*  the 
appellant*  with  any  turn  for  mesne  profits  and 
use  and  occupation,  and  the  cause  it  remanded 
for  such  further  proceeding »  in  conformity  with 
this  opinion  as  may  appear  to  be  necessary. 

True  copy.  Test : 

Janus  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


GEORGE  H.  HILL,  Ptff.  in  Err., 
GEORGE  F.  HARDING  et  al. 

13  US  cc  Appx 

L  Where  a  judgment  has  been  rendered  against  a 
defendant,  after  his  adjudication  in  bankruptcy,  he 
may  prosecute  a  writ  of  error  in  his  own  name. 

&  This  court  will  not,  on  a  motlou  to  dismiss,  un- 
dertake to  decide  whether  his  discharge  in  bank- 
ruptcy releases  him  from  all  liability  on  the  Judg- 
ment. 

&  The  motion  to  substitute  in  his  place  his  assignee 
in  bankruptcy,  as  a  party,  overruled.  But  the  as- 
signee, if  any  of  the  questions  Involved  may  affect 
the  estate  of  the  bankrupt,  ordered  heard  on  such 

Jiuestions,  by  his  counsel,  when  the  case  comes  up 
or  argument. 

[No.  785J 

Submitted  Nov.  29, 1880.   Decided  Dec.  6, 1880. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Illinois. 

Motion  by  the  defendants  in  error  to  dismiss, 
and  by  the  assignee  in  bankruptcy  of  Hill  to  be 
substituted  as  plaintiff  in  error. 

Mr.  Adolph  Moaes,  in  support  of  motion 
to  dismiss. 

Mr.  George  W.  Brandt,  in  support  of 
motion  to  substitute. 

Mr.  Chief  Justice  Wavite  delivered  the  opin- 
ion of  the  court: 

As  the  judgment  in  this  case  was  rendered 
after  HilPs  adjudication  in  bankruptcy,  we 
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think  he  may  prosecute  a  writ  of  error  in  his 
own  name.  We  will  not  undertake  to  decide 
on  a  motion  to  dismiss,  whether  his  discharge 
operates  to  release  him  from  all  liability  grow- 
ing out  of  the  judgment.  The  motions  are, 
therefore,  overruled;  but  if  the  assignee  shall  be 
of  the  opinion  that  any  of  the  questions  in- 
volved are  such  as  may  affect  the  estate  of  the 
bankrupt,  he  will  be  heard  on  such  questions 
by  hi:  counsel,  in  connection  with  the  plaintiff 
in  error, when  the  same  comes  up  for  argument, 
if  he  desires. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


DAVIS  R.  BOOGHER  et  au,  Plfft.  in  Brr.r  l90! 

v. 

NEW  YORK  LIFE  INSURANCE  COM- 
PANY. 

(See  S.  C,  18  Otto,  90-98.) 

Review  of  cases  tried  by  a  jury— state  practice — 
findings  of  referee — motion  far  new  trial— in- 
sufficient exception — insurance  contract. 

L  The  review  of  a  case  in  this  court  is  regulate* I 
by  the  Acts  of  Congress  and  not  by  the  laws  of  the 
States. 

2.  Section  700  U.  8.  R.  8.  is  the  only  statute  which 
provides  for  review  here  of  cases  where  an  issue  of 
fact  in  a  civil  cause  has  been  tried  in  the  Circuit 
Court  otherwise  than  by  a  Jury. 

8.  Where  an  action  cannot  be  referred,  under  the 
practice  Acts  of  a  State,  without  the  written  consent 
of  the  parties,  and  a  case  was  referred  by  consent, 
this  court  will  assume  that  it  was  a  written  consent. 

4.  This  court  cannot  consider  the  effect  of  the  evi- 
dence in  the  case,  but  only  determine  whether  the 
facts  found  on  the  trial  below  are  sufficient  to  sup- 

Eort  the  Judgment ;  it  cannot  consider  a  case  tried 
y  a  referee,  unless  the  facts  found  by  the  referee, 
when  confirmed  by  the  court,  are  treated  as  the 
finding  of  the  court. 

6.  The  rulings  of  the  circuit  courts  on  motions  for 
a  new  trial  are  not  reviewable  In  this  court  on  writ 
of  error. 

A.  If  a  series  of  propositions  in  respect  to  the  re- 
port of  a  referee  are  overruled  and  excepted  to  in  a 
mass,  and  one  of  the  propositions  is  correct,  the  ex- 
ception will  not  be  good. 

7.  A  contract  which  abrogates  all  former  con- 
tracts between  an  insurance  company  and  its  agent, 
so  far  as  new  business  is  concerned,  does  not  abro- 
gate a  prior  bond  given  by  the  agent  and  his  sure- 

l'm'  [No.  49  J 

Argued  Oct.  29,  1S80.      Decided  Dec.  6,  1880. 

TN  ERROR  to  the  Circuit  Court  of  the  Unit- 
1  ed  States  for  the  Eastern  District  of  Mis- 
souri. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Marshall  A  Barclay,  and  Linden 
Kent,  for  plaintiffs  in  error: 

Mr.  Frederick  N.  Judson,  1,.  rdef endant 
in  error. 

Mr.  Chief  Justice  WavUe  delivered  the  opir* 

ion  of  the  court: 

By  the  Act  to  regulate  practice  in  civil  cases 
in  Missouri,  "All  or  any  of  the  issues  of  fact  in 
the  action  may  be  referred  upon  the  written 
consent  of  the  parties. "  Wag.  Stat. ,  1 ,041 ,  sec. 
17;  Gen.  Stat.,  169,  sec.  17.  "All  testimony 
taken  before  referees  shall  be  reduced  to  writ- 
ing, and  if  either  party  shall  except  to  the  com 
petency  of  a  witness,  or  the  admission  or  ex- 
clusion of  evidence, or  any  other  matter  to  which 
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exceptions  may  be  taken,  the  referees,  if  re- 
quired, shall  state  the  particulars  of  the  excep- 
tions in  their  report."  Wag.  Stat.,  148,  sec.  89. 
"  The  referees  shall,  in  all  cases,  report  *  * 
showing  the  *  *  proceedings  had,  and  re- 
turn the  same,  together  with  the  testimony  taken, 
to  the  court."  Id.,  sec.  40.  "All  exceptions  to 
the  report  *  *  shall  be  in  writing,  and  filed 
within  four  days,  in  term,  after  the  report  is 
filed  *  *  ."  Id.  sec.  41.  "  If  exceptions  are 
allowed,  the  matter  may  again  be  referred,  with 
instructions,  if  necessary;  out  if  the  report  is 
confirmed  by  the  court,  judgment  shall  be  ren- 
dered thereon  in  the  same  manner  and  with  like 
effect  as  upon  a  special  verdict."  Id.,  sec.  42. 

In  this  case  the  record  shows  the  following 
entry:  "  Now  come  the  parties  by  their  attor- 
neys, *  *  and  this  cause  being  regularly  called 
for  trial,  and  both  parties  being  ready,  it  is  or- 
dered that  a  jury  come;  and  thereupon  comes 
said  jury,  to  wit:  *  *  twelve  good  and  lawful 
men,  duly  sworn  and  empaneled  well  and  truly 
to  try  the  issues  joined  herein;  and  now,  by  con- 
sent of  parties,  it  is  ordered  that  a  juror  be  with- 
drawn, and  said  juror  being  withdrawn,  it  is  or- 
dered that  this  cause  be  referred  to  Amos.  M. 
Thayer  for  final  report,  subject,  however,  to  ex- 
<«ptions."  Under  this  order  the  referee  tried 
the  cause  and  made  his  report,  stating  the  is- 
sues tried  and  his  findings  of  law  and  fact  there- 
on. The  testimony  was  returned  with  the  re- 
port, and  certain  exceptions  taken  before  the 
referee  were  noted  in  the  return.  The  plaintiffs 
in  error  appeared  in  court  and  objected  to  the 
confirmation  of  the  report,  filing  twenty-two 
separate  exceptions.  The  principal  part  of  these 
exceptions  were  to  the  effect  that  the  findings 
of  fact  were  not  sustained  by  the  evidence.  The 
others  were  as  follows:  "  4.  The  conclusions  of 
said  referee  in  said  report  are  not  sustained  by 
his  findings  of  fact  therein.  5.  Said  report  is 
erroneous  and  not  in  accordance  with  law.  8. 
The  referee  erred  in  finding  that  the  special 

Erea  of  release  in  the  answers  herein  had  not 
een  sustained.  15.  The  referee  erred  in  ad- 
mitting the  accounts  mentioned  in  the  report  as 
evidence  against  the  defendants.  16.  The  ref- 
eree erred  in  admitting  incompetent  and  irrele- 
vant testimony  in  favor  of  plaintiff.  19.  The 
referee  erred  in  admitting  in  evidence  a  note  of 
$1,000,  dated  October  8, 1878." 

Upon  the  hearing  by  the  court,  the  evidence 
was  read  together  with  the  report,  and,  after 

Xment,  the  exceptions  were  overruled  as  a 
le.  To  this  the  plaintiffs  in  error  excepted 
generally.  A  new  trial  was  then  moved  for  and 
overruled.  To  this  another  exception  was  noted. 
The  court  thereupon  entered  judgment  as  fol- 
lows: 

"  Nov*  come  the  said  parties  by  their  attor- 
ney, *  *  *uid  the  exceptions  to  the  referee's  re- 
port herein  being  submitted  to  the  court,  and 
the  same  having  been  duly  considered,  it  is  or- 
dered that  said  exceptions  be  overruled,  and 
that  the  report  of  the  referee  be  and  the  same  is 
hereby  confirmed  and  approved,  and  thereupon 
this  cause  is  submitted  to  the  court  upon  the 
pleadings  and  the  report  of  said  referee,  on  con- 
sideration whereof  the  court  finds  that  the  de- 
fendant, Davis  P.  Boogher,  is  indebted  to  the 
plaintiff  by  reason  of  the  breaches  of  the  writ- 
ing obligatory  sued  upon,  in  the  sum  of  twelve 
See  13  Otto. 


hundred  and  seventeen  dollars  and  fifty-two 
cents.   It  is  therefore  considered,"  etc. 

A  bill  of  exceptions  was  then  taken  which 
set  forth  the  report  of  the  referee,  the  testimony 
before  the  referee  with  the  objections  noted,  the 
exceptions  to  the  report,  the  exception  to  the 
order  of  the  court  confirming  the  report,  the  mo- 
tion for  a  new  trial,  the  order  overruling  this 
motion  and  the  exception  thereto. 

The  errors  assigned  here  are:  "  1.  That  the 
referee  erred  in  finding  in  favor  of  the  defend- 
ant in  error,  on  the  counter  claim  of  D.  R. 
Boogher,  and  the  court  erred  in  confirming  the 
finding.  2.  The  undisputed  facts  in  the  case, 
established  by  the  testimony  of  the  defendant  in 
error,  fail  to  support  the  finding  of  the  referee, 
that  I  \  R.  Boogher  was  discharged  for  good 
cause,  because  of  an  '  unauthorized  detention 
of  plaintiffs  funds,'  and  the  court  erred  in  con- 
firming that  finding.  3.  The  pleadings  of  the 
defendant  in  error  are  not  supported  by  any 
evidence;  and,  4.  The  special  plea  of  discharge  1 95  ] 
made  by  plaintiff  in  error  was  fully  sustained, 
as  appears  by  the  pleadings  and  findings  of  the 
referee,  and  the  court  erred  in  not  rendering 
judgment  for  plaintiff  in  error  thereon." 

It  is,  to  say  the  least,  doubtful  whether  cases 
tried  in  the  circuit  courts  by  a  referee,  in  States 
where  such  a  practice  exists,  can  be  reviewed 
here.  While,  since  the  Act  of  1872,  17  Stat,  nt 
L.,  196,  now  sec.  914,  Rev.  Stat.,  the  practice, 
pleadings,  and  forms  and  modes  of  proceed- 
ings in  civil  causes,  other  than  equity  and  admi- 
ralty causes,  in  the  circuit  and  district  courts, 
must  conform,  as  near  as  may  be,  to  the  prac- 
tice, pleadings  and  forms  and  modes  of  pro- 
ceeding existing  at  the  time  in  like  causes  in  the 
courts  of  recora  of  the  State  within  which  such 
circuit  or  district  courts  are  held,  the  review  of 
a  case  in  this  court  is  regulated  by  the  Acts  of 
Congress  and  not  by  the  laws  of  the  States.  This 
was  decided  in  U.  S.  v.  King,  7  How.,  844, 
where  the  precise  question  arose  under  the  Act 
regulating  the  practice  of  the  courts  of  the 
United  States  hi  the  district  of  Louisiana.  4 
Stat,  at  L.,  62.  The  Constitution  provides 
(Amend.  VII.)  that  "  No  fact  tried  by  a  jury 
shall  be  otherwise  re-examined  in  any  court  of 
the  United  States,  than  according  to  the  rules 
of  the  common  law."  The  Judiciary  Art  of 
1789,  1  Stat,  at  L. ,  80,  sec.  12,  provided  that  the 
trial  of  issues  of  fact  in  the  circuit  courts 
should,  in  all  suits,  except  those  of  equity  and 
of  admiralty  and  maritime  jurisdiction,  be  by 
jury;  but  it  has  always  been  held  that  if  the 
parties  waived  a  jury  a  judgment  after  trial  by 
the  court  would,  not  be  erroneous.  Kearney  v. 
Cote  12  Wall.,  281  [79  U.  8.,  XX.,  3961.  Such 
a  judgment,  however,  would  not  be  reviewable 
here,  because,  as  was  said  by  vhief  Justice  Ta- 
ney, in  Campbell  v.  Boyreau,  21  How.,  226  [02 
U.  S.,  XVI.,  96],  "If.  by  agreement  of  parties, 
the  questions  of  fact  in  dispute  are  submitted 
for  decision  to  the  judge  upon  the  evidence,  he 
does  not  exercise  judicial  authority  in  deciding, 
but  acts  rather  in  the  character  of  an  arbitrator. 

*  *  And  as  this  court  cannot  regard  facts 
found  by  the  judge  as  having  been  judicially 
determined  in  the  court  below,  there  arc  no  tpf) 
facts  before  us  upon  which  questions  of  law 
may  legally  and  judicially  have  arisen  in  the 
inferior  court,  and  no  questions,  therefore  open 
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to  our  revision  as  an  appellate  tribunal."  To 
get  rid  of  this  dhficulty  and  give  parties  the 
right  of  review  here  if  they  submitted  their  is- 
sues to  a  trial  by  the  court,  the  Act  of  1865, 18 
Stat,  at  L.,  601,  sec.  4;  Rev.  Stat.,  sees.  649, 
700,  was  passed.  In  this  way  it  was  provided 
that  issues  of  fact  in  civil  cases  in  the  circuit 
court  might  be  tried  and  determined  by  the 
court,  without  the  intervention  of  a  jury, "when- 
ever, the  parties,  or  their  attorneys  of  record, 
file  with  the  clerk  a  stipulation  in  writing  waiv- 
ing a  jury.  The  finding  of  the  court  upon  the 
facts  *  *  shall  have  the  same  effect  as  the 
verdict  of  a  jury."  Provision  was  also  made 
for  presenting  the  rulings  of  the  court  in  the 
progress  of  the  trial  for  review  here  by  bill  of 
exceptions,  and  when  the  finding  was  special 
that  the  review  might  extend  to  the  determina- 
tion of  the  sufficiency  of  ths  facts  found  to  sup- 
port the  judgment. 

The  doubt  we  have  is  whether  the  Act  of 
1872  enlarged  the  existing  modes  of  subjecting 
cases  to  review  here.  There  is  no  express  pro- 
vision of  that  kind,  and  on  its  face  the  Act  is 
confined  to  the  practice,  pleadings,  and  modes 
of  proceedings  in  the  circuit  and  district  courts. 
Any  allusion  to  a  review  here  seems  to  have 
been  studiously  avoided.  The  Act  of  1865  was 
not  repealed.  On  the  contrary ,  that  Act.as  well 
as  the  one  of  1872,  was  brought  into  the  Revised 
Statutes,  and  it  is  now,  as  section  700,  the  only 
statute  which  provides  for  a  review  here  of  cases 
where  an  issue  of  fact  in  a  civil  cause  has  been 
tried  in  the  circuit  court  otherwise  than  by  a 


jury. 
Thi 


lis  objection  was  not  raised  in  the  argu- 
ment, and  its  final  determination  may  perhaps 
with  propriety  be  postponed,  as,  if  the  trial  be- 
fore the  referee  is  treated  as  a  trial  by  the  court, 
we  think  the  judgment  must  be  affirmed.  In 
Kearney  v.  Case,  supra,  it  was  held  that  unless 
there  was  a  written  stipulation  of  the  waiver  of 
a  jury  filed  with  the  clerk,  there  could  be  no 
review  here  of  a  case  tried  by  the  court.  Such 
a  stipulation  in  writing  is  a  prerequisite  to  our 
[97]  right  to  re-examine.  We  said,  however,  in  that 
case  (p.  283),  if  it  affirmatively  appeared  in  any 
part  of  the  record  proper,  that  such  a  writing 
was  made  and  filed  by  the  parties,  we  might 
take  jurisdiction,  even  though  the  stipulation 
itself,  or  a  copy  of  it,  should  not  be  sent  up  with 
the  transcript. 

It  nowhere  expressly  appears  in  this  case  that 
a  stipulation  was  filed,  but  inasmuch  as  an  act- 
ion of  this  kind  could  not,  under  the  practice 
Act  of  Missouri,  be  referred  without  the  writ- 
ten consent  of  the  parties,  and  this  was  referred 
by  consent,  we  think  we  must  assume  that  a 
consent  was  given  in  such  form  as  to  authorize 
what  was  done  under  it.  The  withdrawal  of  a 
juror  after  the  trial  was  begun  and  the  consent 
to  a  reference,  necessarily  implied  a  waiver  of 
a  jury,  and  as  this  consent  to  be  available  must 
have  been  in  writing,  it  follows  that  the  waiver 
which  flowed  from  the  consent  was  also  in  writ- 
ing. We  think,  therefore,  it  sufficiently  ap- 
pears that  the  stipulation  which  the  Act  of  Con- 
gress requires  was  entered  into. 

We  have  often  held  that  the  Act  of  1865,secs. 
649,  700,  Rev.  Stat.,  does  not  permit  us  to  con- 
sider the  effect  of  the  evidence  in  the  case,  but 
only  to  determine  whether  the  facts  found  on 
the  trial  below  are  sufficient  to  support  the 
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judgment,  and  to  pass  on  the  rulings  of  the 
court  in  the  progress  of  the  trial  presented  by  a 
bill  of  exceptions.  For  all  the  purposes  of  our 
review  the  facts  as  found  and  stated  by  the  court 
below  are  conclusive.  The  Abbotsford,  98  U. 
8.,  448  [XXV.,  169],  and  the  cases  there,  cited. 
Neither  can  we  consider  this  case  unless  the 
facts  found  by  the  referee,  when  confirmed  by 
the  court,  are  treated  as  the  finding  of  the  court. 
In  that  way  alone  can  it  with  propriety  be  said 
that  the  facts  have  been  determined  judicially 
by  the  court,  so  as  to  be  made  the  foundation 
of  a  review  here  of  the  questions  of  law  proper- 
ly raised  on  them  in  the  record. 

Upon  the  facts  as  found  and  reported,  there 
can  be  no  doubt  of  the  correctness  of  the  judg- 
ment. Indeed,  no  complaint  is  made,  by  an  as- 
signment of  error  or  otherwise,  on  that  account. 
This  brings  us  to  a  consideration  of  the  bill  of 
exceptions,  and  the  only  exceptions  which  we 
there  find  to  the  rulings  of  the  court  are:  1,  To 
the  overruling  of  the  objections  to  the  referee's 
report;  and,  2,  To  the  order  overruling  the  mo- 
tion for  a  ntw  trial.  We  have  many  times  de- 
cided that  the  rulings  of  the  circuit  courts  on 
motions  for  a  new  trial  are  not  reviewable  here 
on  writ  of  error.  Railway  Co.  v.  Twomhly,  100 
U.  S.,  81  [XXV.,  550].  The  whole  case,  there- 
fore, turns  on  the  exception  to  the  overruling 
of  the  objections  to  the  report.  This  exception 
is  a  general  one,  to  the  single  order  overruling 
the  twenty-two  specific  objections  as  a  whole. 
We  have  uniformly  held  that  "  If  a  series  of 
propositions  is  embodied  in  instructions  (to  the 
jury),  and  the  instructions  are  excepted  to  in  a 
mass,  if  any  one  of  the  propositions  is  correct  the 
exception  must  be  overruled."  Johnston  \.  Janet. 
1  Black,  220  [66  U.  S.,  XVII.,  1201;  Roger*  v. 
TheMart/tal.t Wall., 654  [68 U.  S.,  XVII.,  7171; 
Harvey  v.  Tyler.  2  Wall.,  388  [69  U.  S.,  XVII., 
872];  Lincoln  v.  Cluflin,  7  Wall.,  189  [74  U.S., 
XIX.,109];  Beaver  v.  7,ay&r,98U.S.,54fXXIII., 
7981.  The  same  rule  should  be  applied  to  cases 
of  this  kind.  Here  are,  so  to  speak,  a  series  of 
propositions  in  respect  to  the  report  of  the  ref- 
eree. They  were  overruled  and  excepted  to  in 
a  mass*  If  one  of  the  propositions  was  correct, 
therefore,  the  exception  will  not  be  good.  The 
party  should,  by  his  exception,  direct  the  atten- 
tion of  the  court  to  the  speciac  proposition  or 
propositions  on  which  he  relies,  and  separate  it 
or  them  from  the  rest. 

Among  the  objections  to  the  report  included 
in  the  general  exception  are  many  relating:  to 
the  sufficiency  of  the  evidence  to  support  the 
findings.  These  cannot  be  re-examined  here. 
But  if  we  consider  the  action  of  the  court  on 
the  objections  to  the  sufficiency  of  the  evidence 
as  not  included  in  the  general  exception,  the 
difficulty  is  not  removed,  because  the  live  re- 
maining objections  embrace  separate  matters. 
Some  of  them  are  confessedly  not  well  taken, 
and  have  not  been  mentioned  here,  either  in  the 
argument  or  assignment  of  errors.  Only  one  is 
refied  on,  and  that  the  8th,  which  is  to  the  ef- 
fect that  the  referee  erred  in  finding  that  the 
special  plea  of  release  had  not  been  sustained. 
This,  taken  in  connection  with  the  pleadings, 
raises  the  question  whether  the  legal  effect  of 
the  second  agreement  between  the  parties, which 
was  in  writing  and  set  forth  in  the  complaint, 
was  to  cancel  and  discharge  the  bond  sued  on. 
We  have  no  hesitation  in  saying  that  it  did  not. 
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The  bond  was  not  one  of  the  agreements  which 
that  instrument  abrogated. 

This  disposes  of  the  case  and  leads  to  an  affirm- 
ance  of  the  Judgment,  which  it  ordered. 

True  oopy.  Test: 

James  H.  McKeaney,  Clerk,  Sup.  Court,  U.  & 

Cited— 108  U.  8.,  823 ;  U2  U.  8n  607. 


[666 J  ST.  LOUIS  SMELTING  AND  REPINING 
C  MP  ANY,  Hff.  in  Brr., 
v. 

THOMAS  KEMP  et  al. 

(See  8.  C,  18  Otto,  666.) 

Submission  of  cause. 

This  court  will  not  accept  tho  submission  of  a  cause 
against  tho  wishes  of  those  collaterally  Interested  in 
the  decision  that  may  be  made. 

[No.  736.] 

Submitted  Not.  29, 1880    Decided  Dee.  6, 1880. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 
Motion  to  set  aside  submission. 
The  case  is  stated  by  the  court. 
Meters.  R.  H.  Bradford  andWillis  Drum* 
aaond,  in  support  of  motion. 

Messrs.  A.  T.  Britton  and  Walter  EL 
Smith,  contra. 

Mr.  Chief  Justice  WaJte  delivered  the  opin- 
ion of  the  court: 

The  showing  made  on  this  motion  satisfies  us 
that  this  case  and  tbc  one  which  follows  it  on 
the  docket,  No.  787,  were  brought  here  for  a 
determination  of  the  questions  on  which  tho 
title  of  the  plaintiff  in  error  to  the  St.  Louis 
Smelting  ana  Refining  Company's  addition  to 
Lendville  depends;  that  the  decision  of  these 
suits  will  dispose  of  a  large  number  of  others 
now  pending  in  the  court  below;  that  when  the 
suits  were  begun  below,all  the  defendants  united 
in  the  employment  of  counsel  to  present  their 
defense,  and  contributed  to  a  common  fund  for 
the  payment  of  the  expenses  of  the  litigation; 
that  since  these  cases  Nos.  786  and  787  have  been 
docketed  here,  the  parties  to  No.  786  have  come 
to  an  amicable  understanding  in  respect  to  the 
subject-matter  of  their  particular  litigation,  un- 
der which  this  submission  has  been  made, 
through  new  counsel  employed  in  behalf  of  the 
defendants  in  error,  ana  without  the  concur- 
rence of  those  interested  in  No.  787  and  the  suits 
still  pending  below.  The  questions  involved 
are  important.  Under  these  circumstances,  we 
think  wc  ought  not  to  accept  the  submission  of 
the  cause  against  the  wishes  of  those  collaterally 
interested  in  the  decision  that  may  be  made. 

The  submission  is,  therefore,  set  aside  and  the 
cause  restored  to  its  place  on  tlte  docket. 
True  copy.  Test: 

Jama:  ZL  ** cKenney,  Clerk,  Sup.  Court.  U.  8 


[522] 


WILLIAM  DENNISONetal.,  Comrs.  of  the 
District  of  Columbia,  and  THE  FIRST 
NATIONAL  BANK  OF  THE  CITY  OF 
NEW  YORK,  Appts. 

v. 

COLUMBUS  ALEXANDER. 

(8oe8.  C,  13  Otto,  622, 528.) 

See  18  Otto. 


Jurisdiction  as  to  amount, 


Under  the  Act  of  1870,  this  court  can  no  longer 
any  case  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  unless  the  matter  in  dispute  ex- 


hear. 


oeeds  $2,600. 

[No.  98.] 

Submitted  Dec.  S,  1880.   Decided  Dec.  IS,  1880. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
On  motion  to  dismiss. 
The  case  is  stated  by  the  court. 
Mr.  Joseph  L  Stewart,  for  appellee. 
Messrs.  A.  G.  Riddle  and  Wa  A.  Cook, 
for  appellants. 

Mr.  Chief  Justice  Wait©  delivered  the  opin- 
ion of  the  court: 

We  think  this  case  is  governed  by  R.  R.  Co. 
v.  Grant,  98  U.  S.,  898  [XXV.,  281].  In  that 
case  we  held  that  the  Act  of  February  26, 1879, 
ch.99,secs.  4, 6;  20  Stat.at  L.  ,820, took  away  our 
right  to  hear  and  determine  cases  from  the  Su- 
preme Court  of  the  District  of  Columbia  where 
the  matter  in  dispute  did  not  exceed  $2,500, 
and  that  it  operated  on  pending  cases  which 
had  been  brought  here  under  the  provisions  of 
section 847 of  the  Revised  Statutes  of  [relating  to] 
the  District.  This  case  came  here  under  section 
848,  which  provided  for  the  allowance  of  appeals 
and  writs  of  error  by  the  Justices  of  this  Court 
under  certain  circumstances,  when  the  matter  in 
dispute  was  less  than  $1 ,000,  the  then  general  ju- 
risdictional amount, but  exceeded  $100.  There  is 
no  reservation  in  the  repealing  Act  as  to  this  class 
of  pending  cases  any  more  than  the  other.  Both 
sections  have  reference  to  the  same  general  sub-  [523] 
ject-matter,  that  is  to  say,  our  review  of  the 
judgments  and  decrees  of  the  Supreme  Court  of 
the  District  in  cases  where  jurisdiction  has  been 
made  to  depend  on  the  value  of  the  matter  in 
dispute.  Under  the  Act  of  1879  we  can  no  longer 
hear  any  of  that  class  of  cases,unless  the  amount 
exceeds  $2,500. 

The  appeal  is  dismissed,  cacli  party  to  pay  their 
own  costs. 

True  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 


Note. — Jurisdiction  of  U.  8.  Supreme  Court  de- 
pends on  amount ;  interest  cannot  be  added  to  give  ju- 
risdiction: how  value  of  thing  demanded  may  be 
shown;  what  cases  reviewable  without  regard  to  sum 
in  controversy.  See  note  to  Gordon  v.  Ogden,  88  U. 
8.  (8  Pet.),  88. 


STEAMBOAT  SABINE,  ETC.,  PIERRE  8. 
WILTZ,  Public  Administrator  of  Sakah  C.  1  1 
Shirley,  Deceased,  AMERICA  B.  SELBY 
et  ax.,  Appts., 

V. 

STEAMBOAT  RICHMOND,  NATHANIEL 
8.  GREEN,  JOHN  N.  BOFFINGER  ET  XL. 
(See  8.  C, "  The  Richmond, "  18  Otto,  641, 6tt.) 
Appeal  in  admiralty  case— questions  of  fact. 

On  an  appeal  from  a  decree  in  admiralty,  where 
the  questions  Involved  are  of  fact  only  and  two 
courts  have  found  against  the  appellants,  every 
presumption  is  in  favor  of  the  decrees  below,  and  a 
clear  case  must  be  made  in  favor  of  the  appellants, 
to  Justify  this  court  in  revening  such  decrees. 
[No.  85.] 
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Argued  Nov.  99, 1880.   Decided  Dee.  13,  1880. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  case  is  stated  by  the  court. 
Messrs.  Bentinek  £gan  and  R.  H.  Marr, 
Charles  B.  Singleton,  Albert  Voorhies,  and 
X.  M.  Cohen,  for  appellants. 

Messrs.  Given  Campbell,  Enoch  ToUen 
and  John  H.  Kennard,  for  appellees. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 
(542]  This  is  an  appeal  from  a  decree  in  admiralty 
which  was  entered  before  the  Act  of  February 
16,  1875,  went  into  effect;  consequently  the 
whole  case  comes  up.  On  examination  we  find 
that,  so  far  as  the  merits  are  concerned,  the 
questions  involved  are  of  fact  only.  Two  courts 
have  already  found  against  the  appellants.  Un- 
der such  circumstances  the  burden  is  on  the 
appellants  to  show  the  error,  with  every  pre- 
sumption in  favor  of  the  decrees  below.  The  8. 
B.  Wheeler,  20  Wall.,  886  [87  U.  S.,  XXII,, 
385].  The  testimony  is  voluminous  and  con- 
flicting, but  it  certainly  makes  no  such  clear 
case  in  favor  of  the  appellants  as  willjutlify  us 
in  reversing  the  decrees  against  them. 

The  decree  of  the  Circuit  Courtis,  consequently, 
affirmed,  and  as  it  will  serve  no  useful  purpose 
to  enter  into  a  discussion  of  the  evidence  in  de- 
tail, no  further  opinion  will  be  delivered.  Hav- 
ing reached  this  conclusion,  it  is  unnecessary  to 
consider  how  much  of  the  case  has  been  brought 
here  by  the  appeals  that  were  taken. 
True  copy.  Test: 

James H.  MoKenney,  Clerk,  Sup.  Court,  U.S. 


1 47 1  ]     EDWARD  M.  EDWARDS,  Plff.  in  Err. 

v. 

UNITED  STATES,  exrel.  William  F. 
Thompson. 

(See  8.  CL,  18  Otto,  471-479.) 

Resignation  of  town  officer— return  to  mandamus 
— service  of  notice. 

1.  A  town  officer  who  tenders  his  resignation, 
does  not  cease  to  be  such  officer  until  his  resignation 
has  been  accepted. 

2.  A  return,  to  a  mandamus  requiring:  a  super- 
visor of  a  town  to  take  proper  steps  to  levy  a  tax  to 
nay  a  Judgment  against  the  town,  that  he  had  de- 
livered to  and  filed  with  the  town  clerk  his  resigna- 
tion of  such  office  of  supervisor,  did  not  sufficiently 
show  that  the  defendant  had  ceased  to  be  supervisor 
of  the  town. 

8.  The  pleb  of  non-service  of  notice  in  the  proceed- 
ing is  inadmissible,  where  the  defendant  appeared 
and  made  the  return. 

[No.  187.] 

Submitted  Dec.  IS,  1880.  Decided  Dec.  20, 1880. 

TN  ERROR  to  the  Circuit  Court  of  the  Unit- 
L  ed  States  fv  the  Western  District  of  Michi- 
gan. 

On  motiov  to  dismiss. 

The  case  is  stated  by  the  court. 

Messrs.  M.  J.  Smiley  and  John  W.  Stone, 
for  defendant  in  error,  in  support  of  motion. 

Mr.  H.  F.  Severena,  for  plaintiff  in  error, 
contra. 
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Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

William  F.  Thompson,  the  relator  of  the  de- 
fendant in  error,  on  the  5th  day  of  September, 
1874,  recovered  a  judgment  in  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of 
Michigan,  against  the  Township  of  St.  Joseph, 
in  the  County  of  Berrien,  in  said  State,  for  the 
sun:  of  $17  327.88  besides  costs. 

By  the  .aws  of  Michigan  an  execution  can- 
not be  issued  against  a  township  upon  a  judg- 
ment, but  it  is  to  be  "levied  and  collected  as 
other  township  charges; "  and  when  collected 
to  "  be  paid  by  the  township  treasurer  to  un- 
person to  whom  the  same  shall  have  been  ad- 
judged." Comp.  Laws  of  1871,  sec.  6630.  The 
mode  of  raising  money  by  taxation  in  town- 
ships is  prescribed  in  sections  002  and  007  of 
the  compiled  laws  of  1871,  which  make  it  the 
duty  of  the  township  clerk,  on  or  before  the 
first  day  of  October  of  each  year,  to  make  and 
deliver  to  the  supervisor  of  the  township  a  cer- 
tified copy  of  all  statements  on  file,  or  of  record, 
in  his  office,  of  moneys  proposed  to  be  raised 
therein  by  taxation  for  all  purposes;  and  it  is 
made  the  duty  of  the  supervisor,  on  or  before  the 
second  Monday  of  said  month,  to  deliver  such 
statements  to  the  clerk  of  the  board  of  supervis- 
ors of  the  county,  to  be  laid  by  him  before  the 
board  at  its  annual  meeting.  At  this  meeting  the 
board  are  required  to  direct  the  several  amounts 
to  be  raised  by  any  township,  which  appear  by 
the  certified  statements  to  be  authorized  by  law, 
to  be  spread  upon  the  assessment  roll  of  the 
proper  township,  together  with  its  due  propor- 
tion of  the  county  and  state  taxes.  The  whole  [472) 
is  then  certified  and  delivered  by  the  clerk  of 
the  board  to  the  town  supervisor  whose  duty  it 
is  to  make  the  individual  assessment  to  the 
various  tax  payers  of  the  township  in  proportion 
to  the  estimate  and  valuation  of  their  property. 
The  assessment  roll  is  then  delivered  to  the  town 
treasurer  for  collection. 

The  judgment  in  the  present  case  not  being 
paid,  and  the  township  officers  having  refused 
to  take  any  steps  to  levy  the  requisite  tax  for 
the  purpose,  the  relator  on  the  11th  of  October, 
1876,  filed  his  petition  for  a  mandamus  against 
Edward  M.  Edwards,  supervisor  of  the  town- 
ship of  St.  Joseph,  in  which  he  set  forth  the 
judgment,  and  alleged  that,  on  the  26th  of  Sep- 
tember, 1876,  he  caused  a  certified  transcript  of 
the  judgment  to  be  served  on  the  township 
clerk,  with  proper  notice  and  demand;  and  on 
the  27th  of  September,  1876,  he  caused  a  simi- 
lar transcript,  notice  and  demand  to  be  served 
on  Edwards,  the  supervisor.  The  petition 
further  alleged  that  these  officers  refused  to  do 
anything  in  the  premises,  the  clerk  pretending; 
to  have  resigned  his  office.  An  alternative  man- 
damus was  issued  commanding  Edwards,  as 
supervisor  of  the  township,  forthwith  to  deliver 
to  the  clerk  of  the  board  of  supervisors  of  the 
county  a  statement  of  the  claim  of  relator  un- 
der and  by  virtue  of  the  judgment. 

Edwards  duly  filed  a  return,  stating  that  he 
was  not  supervisor,  and  had  no  authority  to  per- 
form the  acts  required  of  him;  that  at  the  gen- 
eral election  of  April  8d  1876,  he  was  duly 
elected  supervisor,  and  qualified  and  entered 
upon  his  office  and  continued  in  office  until  the 
7th  of  June,  1876,  when  he  resigned;  that  his 
resignation  was  in  writing  as  follows. 
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"  To  the  township  board  of  the  Township  of 
St.  Joseph,  County  of  Berrien,  State  of  Michi- 
gan-. I  hereby  tender  my  resignation  of  the  of- 
fice of  supervisor  of  this  township.  St.  Joseph, 
June  7th,  1878.  „ 

(Signed)         Edward  M.  Edwards." 
That  this  written  resignation  was  delivered 
to  and  filed  by  the  township  clerk  on  the  same 
day;  that  since  then  he,  Edwards,  had  not 
14731   been  nor  acted  as  supervisor,  nor  had  charge 
1        '   of  the  recdrds  or  papers  of  the  office.    He  fur- 
ther stated*  in  his  return  that  the  township 
clerk  had  never  delivered  to  him  any  certified 
copy  of  any  statement  of  the  moneys  to  be 
raised  by  taxation,  either  for  the  purpose  of 
paying  the  claim  of  the  relator,  or  for  any  other 
purpose. 

To  this  return  the  relator  demurred  and  the 
demurrer  was  sustained, and  a  peremptory  man- 
damn  i  awarded.  The  present  writ  of  error  is 
brought  to  reverse  this  judgment. 

If  we  could  take  notice  of  the  affidavits  an- 
nexed to  the  petition  for  mandamus,  we  should 
not  have  much  difficulty  in  drawing  the  con- 
clusion that  the  pretended  resignations  of  the 
clerk  and  supervisor  were  either  simulated  or 
made  for  the  purpose  of  evading  compulsory 
penormance  of  their  duties.  But  the  return 
being  demurred  to  must  be  taken  as  true,  and 
the  affidavits  cannot  be  considered.  The  only 
question  to  decide,  therefore,  is  whether  the 
facts  set  forth  in  the  return  exhibit  a  good  and 
.sufficient  answer  to  the  alternative  writ;  wheth- 
er, in  other  words,  they  show  such  a  completed 
resignation  on  the  part  of  Edwards  as  amounts 
to  a  deposition  of  his  office  of  supervisor  of  the 
township.  This  is  the  issue  made  by  the  par- 
ties, and  it  is  an  issue  of  law.  The  plaintiff  in 
error  insists  that  having  done  all  that  he  could 
do  to  discharge  himself  from  the  office,  by  filing 
&  written  resignation  with  the  township  clerk, 
his  resignation  was  complete.  The  defendant 
in  error  insists  that  a  resignation  is  not  complete 
until  it  is  accepted  by  the  proper  authority. 
The  question  then  is'narrowed  down  to  this: 
was  the  resignation  complete  without  an  ac- 
ceptance of  it,  or  something  tantamount  there- 
to, such  as  the  appointment  of  a  successor? 

As  civil  ouiccrs  are  appointed  for  the  pur- 
pose of  exercising  the  functions  and  carrying 
•on  the  operations  of  government,  and  main- 
taining public  order,  a  political  organization 
would  seem  to  be  imperfect  which  should  allow 
the  depositaries  of  its  power  to  throw  off  their 
responsibilities  ai  their  own  pleasure.  This  cer- 
tainly was  not  the  doctrine  of  the  common  law. 
In  England  a  person  elected  to  a  municipal 
office  was  obliged  to  accept  it  and  perform  its 
duties,  and  subjected  himself  to  a  penalty  by 
refusal.  An  ouiee  was  regarded  as  a  burden 
1 47 4  J  which  the  appointee  was  bound,  in  the  interest 
of  the  community  and  of  good  government,  to 
bear.  And  from  this  it  followed  of  course  that, 
after  an  office  was  conferred  and  assumed,  it 
could  not  be  laid  down  without  the  consent  of 
the  appointing  power.  This  was  required  in 
order  that  the  pa  ,  he  interests  might  suffer  no 
inconvenience  f oi  the  want  of  public  servants 
to  execute  the  laws.  See  1  Kyo,  Corp.,  ch.  8, 
see.  4;  Willcock,  Corp.,  pp.  129,  238,  289; 
Grant,  Corp.,  pp.  221.  228,  268;  1  Dillon, 
Mun.  Corp.,  sec.  163 ;  Rex  v.  Boioer,  1  Barn.  & 
C.,5S5;Bex  v.  Busier.  4  T.  R.,  778;  Bex  v. 

See  18  Otto. 


Lone,  2  Str.,  920  ;  Bex  v.  JonetJ!  8tr.,  1146 ; 
Soke  v.  Henderten,  4  Dev.,  1 ;  Van  OndaU  v. 
Hazard,  8  Hill  (N.  Y.),  248 ;  State  v.  Fergueon, 
81  N.  J.  L.,  107.  This  acceptance  may  be  man- 
ifested either  by  a  formal  declaration,  or  by  the 
appointment  of  a  successor.  "  To  complete  a 
resignation,"  says  Mr.  Willcock,  *'  it  is  neces- 
sary that  the  corporation  manifest  their  accept- 
ance of  the  offer  to  resign,  which  may  be  done 
by  an  entry  in  the  public  books,  or  electing 
another  person  to  fill  the  place,  treating  it  as 
vacant."   Willcock,  Corp.,  289. 

In  this  country,  where  offices  of  honor  and 
emolument  are  commonly  more  eagerly  sought 
after  than  shunned,  a  contrary  doctrine  with 
regard  to  such  offices  and,  in  some  States,  with 
regard  to  offices  in  general,  may  have  obtained; 
but  we  must  assume  that  the  common  law  rule 

Srevails  unless  the  contrary  be  shown.  In 
[ichigan  we  do  not  find  that  any  contrary  rule 
has  been  adopted ;  on  the  contrary,  the  com- 
mon law  rule  seems  to  be  confirmed  by  the 
statutes  of  .the  State,  so  far  as  their  intent  can 
be  gathered  from  their  specific  provisions.  Bi- 
section 690  of  the  Compiled  Laws  of  1871,  if 
any  person  elected  to  a  township  ofOce,  except 
that  of  justice,  of  whom  an  oath  is  required, 
and  who  is  not  exempt  by  law,  shall  not  qual- 
ify within  ten  days,  he  is  subjected  to  a  penalty 
of  ten  dollars.  By  sections  091,  693,  resignation's 
of  officers  elected  at  township  meetings  must  be 
in  writing,  addressed  to  the  township  board, 
who  are  authorized  to  make  temporary  ap- 
pointments to  fill  vacancies.  *  The  township 
board  is  composed  of  the  supervisor,  the  two 
justices  of  the  peace  whose  term  of  office  will 
soonest  expire,  and  the  township  clerk,  any 
three  of  whom  constitute  a  quorum.  Sec.  706. 
Resignations  of  other  officers  are  directed  to  be 
made  generally  to  the  officer  or  officers  who 
appointed  them,  or  who  may  be  authorized  by  |475] 
law  to  order  a  special  election  to  fill  the  va- 
cancy. Sec.  615.  These  provisions  indicate  a 
general  intention  in  conformity  with  the  prin- 
ciples of  the  common  law.  They  make  the  ac- 
ceptance of  a  township  office  a  duty,  and  they 
direct  resignations  of  office  generally  to  be 
made  to  those  officers  who  arc  empowered 
either  to  fill  the  vacancy  themselves,  or  to  call 
an  immediate  election  for  that  purpose;  the 
controlling  object  being  to  provide  against  the 
public  detriment  which  would  ensue  from  the 
contiuued  or  prolonged  vacancy  of  a  public 
ofllce.  The  same  intcntiou  is  manifested  by 
section  649,  which  prescribes  the  term  of  office 
of  township  officers  as  follows  :  "  Each  of  the 
officers  elected  at  such  meetings  (that  is,  the 
annual  meetings  of  the  township),  except  jus- 
tices, commissioner.)  of  -highways,  and  school 
inspectors,  shall  hold  his  office  for  one  year, 
and  until  hie  tucceetor  tliall  be  elected  and  duly 
qualified."  Here  is  manifested  the  same  desire 
to  prevent  a  hiatus  in  the  offices.  Therv  is 
nothing  in  the  spirit  of  this-  legislation  to  indi- 
cate that  the  common  law  rule  is  discarded  in 
Michigan. 

The  617th  section  of  the  Compiled  Laws  de- 
clares that  "Every  office  shall  become  vacant  on 
the  happening  of  either  of  the  following  events 
before  the  expiration  of  the  term  of  such  office: 
first,  the  death  of  the  incumbent  ;  second, 
his  resignation;  third,  his  removal  from  office," 
etc..  etc.   But  it  is  nowhere  declared  when  a 
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resignation  shall  become  complete.  This  is  left 
to  be  determined  upon  general  principles.  And 
in  view  of  the  manifest  spirit  and  intent  of  the 
laws  above  cited,  it  seems  to  us  apparent  that 
the  common  law  requirement,  namely:  that  a 
resignation  must  be  accepted  before  it  can  be 
regarded  as  complete,  was  not  intended  to  be 
abrogated.  To  hold  it  to  be  abrogated  would 
enable  every  office  holder  to  throw  off  his  offi- 
cial character  at  will,  and  leave  the  community 
unprotected.  We  do  not  think  that  this  was 
the  intent  of  the  law. 

The  plaintiff  in  erro?  has  referred  us  to 
several  authorities  to  show  that  in  this  country 
the  doctrine  that  a  resignation  to  be  complete 
must  be  accepted,  does  not  prevail",  But  whilst 
this  seems  to  be  the  rule  in  some  States  it  is  not 
ine  case  in  all.  In  many  States  the  common  law 
rule  continues  to  prevail.  In  Hoke  v.  Hender- 
(476]  son,  4  Dev.,  1,  29,  decided  in  1882,  Chief  Justice 
Ruffln,  speaking  for  the  Supreme  Court  of 
North  Carolina,  said  :  "An  officer  may  cer- 
tainly .resign  ;  but  without  acceptance  his  res- 
ignation is  nothing,  and  he  remains  in  office. 
It  is  not  true  that  an  office  is  held  at  the  will  of 
either  party.  It  is  held  at  the  will  of  both. 
Generally  resignations  are  accepted ;  and  that 
has  been  so  much  a  matter  of  course  with  re- 
spect to  lucrative  offices,  as  to  have  grown  into 
a  common  notion  that  to  resign  is  a  matter  of 
right.  But  it  is  otherwise.  The  public  has  a 
right  to  the  services  of  all  the  citizens,  and  may 
demand  them  in  all  civil  departments  as  well  as 
in  the  military.  Hence  there  are  on  our  statute- 
book  several  Acts  to  compel  men  to  serve  in 
offices.  Every  man  is  obliged,  upon  a  general 
principle,  after  entering  upon  his  office,  to  dis- 
charge the  duties  of  it  while  he  continues  in 
office,  and  he  cannot  lay  it  down  until  the  pub- 
lic, or  those  to  whom  the  authority  is  confided, 
are  satisfied  that  the  office  is  in  a  proper  state  to 
be  left,  and  the  officer  discharged."  Similar 
views  were  expressed  by  Mr.  Justice  Cowen 
in  1842,  in  delivering  the  opinion  of  the  Su- 
preme Court  of  New  York,  in  Van  Orsdall  v. 
Hazard,  8  Hill,  247,  248  ;  and  many  common 
law  authorities  on  the  subject  were  referred  to. 
The  Supreme  Court  of  New  Jersey  maintained 
the  same  doctrine  in  1864  in  an  able  opinion  de- 
livered by  the  present-learned  Chief  Justice,  in 
the  case  of  State  v.  Ferguson  [supra].  Speaking 
of  the  officer  in  question  (an  overseer  of  high- 
ways), the  Chief  Justice  said :  "  If  he  possess  this 
power  to  resign  at  pleasure,  it  would  seem  to  fol- 
low, as  an  inevitable  consequence,  that  he  can- 
not be  compelled  to  accept  the  office.  But  the 
books  seem  to  furnish  no  warrant  for  this  doc- 
trine. To  refuse  an  office  in  a  public  corporation 
connected  with  local  jurisdiction  was  a  com- 
mon law  offense,  and  punishable  by  indict- 
ment." After  reviewing  the  authorities  cited  to 
the  contrary,  particularly  that  in  1  McLean,  509, 
the  Chief  Justice  concludes :  "  I  do  not  think 
any  of  the  other  cases  relied  upon  on  the  argu- 
ment sustain  in  the  least  degree  the  doctrine, 
but  on  the  contrary  they  all  imply  that  the  res- 
ignation, to  be  effectual,  must  be  accepted." 

In  Gates  v.  Delaware  Co.,  12  Iowa,  405,  re- 
ferred to  and  much  relied  on  by  the  plaintiff  in 
error,  whilst  the  court  asserts  that  acceptance  is 
not  necessary,  it  neveitheless  finds  that  there 
was,  in  fact,  an  acceptance  in  that  case.  The 
county  judge,  tc  whom  the  superintendent  of 
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schools  addressed  his  resignation,  indorsed  it  [477] 
"  Resignation,"  and  filed  it  in  his  office  of  the 
date  specified;  which  act,  under  the  circum- 
stances, was  considered  by  the  court  an  accept 
ance.  This  case,  therefore,  cannot  be  regarded 
as  definitively  settling  the  doctrine  even  in  Iowa. 

Much  reliance  is  also  placed  on  the  decision 
of  Mr.  Justice  McLean  in  the  Circuit  Court  in 
U.  8.  v.  Wright,  1  McLean,  600,  where  Wright 
was  sued  as  surety  on  a  collector's  bond  for  de- 
linquency committed  by  the  collector  after  he 
had  sent  his  resignation  to  the  President,  but  be- 
fore it  was  accepted.  Justice  McLean  held  that 
the  resignation  was  complete  when  received  and 
that  the  defendant  was  not  liable.  In  announc- 
ing his  decision  he  used  this  broad  language: 
"  There  can  be  no  doubt  that  a  civil  officer  has 
a  right  to  resign  his  office  at  pleasure,  and  it  is 
not  in  the  power  of  the  Executive  to  compel  him 
to  remain  in  office."  Chief  Justice  Beasley,  of 
New  Jersey,  in  commenting  upon  this  language 
in  State  v.  Ferguson,  already  cited,  justly  ob- 
serves: "It  is  hardly  to  be  supposed  that  it 
was  the  intention  of  the  Judge  to  apply  this  re- 
mark to  tb«  class  of  officers  who  arc  elected  by 
the  people  and  whose  services  are  absolutely 
necessary  to  carry  on  local  government;  or  that 
it  was  tlie  purpose  to  brush  away  with  a  breath 
the  doctrine  of  the  common  law,  deeply  rooted 
in  public  policy  upon  the  subject.  However 
true  the  proposition  may  be  as  applied  to  the 
facts  then  before  the  Circuit  Court,  it  is  clearly 
inconsistent  with  all  previous  decisions,  if  ex- 
tended over  the  class  of  officers  where  responsi- 
bility is  the  subject  of  consideration." 

But  conceding  that  the  law  in  some  of  the 
States  is  as  contended  for  by  the  plaintiff  in  er- 
ror— and  he  cites  cases  to  this  purpose  decided 
in  Alabama,  Indiana,  California  and  Nevada — 
and  conceding  that  Justice  McLean's  decisiou 
may  have  been  correct  in  the  particular  case  bc- 
fore  him,  the  question  is:  what  is  the  law  of 
Michigan?  And  we  think  it  has  been  shown  that 
the  common  law  rule  is  in  force  in  that  Stale. 

Now,  in  the  present  case,  it-  is  true  that  the 
defendant  in  his  return  avers  that  he  resigned 
his  office  on  the  7th  day  of  June,  1876.  But  he 
does  not  stop  here.  He  goes  on  to  show  pre- 
cisely what  he  did  do.  His  whole  return  on  this  ,  4«»81 
branch  of  the  subject  is  as  follows:  '  1 

"That,  at  the  general  election  of  April  3. 
1876,  this  respondent  was  duly  elected  the  su- 
pervisor of  said  Township  of  St.  Joseph,  and  on 
April  8,  1876,  respondent  qualified  and  en- 
tered upon  his  office  as  such  supervisor.  That 
respondent  continued  in  said  office  of  supervisor 
until  the  7th  day  of  June,  1876,  when  this  re- 
spondent resigned  his  office  as  such  supervisor. 
That  such  resignation  was  in  writing,  of  which 
the  following  is  a  true  copy: 

"  'To  the  township  board  of  the  Township  of 
St.  Joseph ,  County  of  Berrien  and  State  of  Mich- 
igan: I  hereby  tender  my  resignation  of  the 
office  of  supervisor  of  this  township.  St.  Jo- 
seph, June  7, 1876.   Edward  M.  Edwards.' 

That  said  writing,  of  which  the  above  is  a 
copy,  was  signed  by  this  respondent,  and  after 
being  so  signed  was  by  respondent  delivered  to 
and  filed  by  the  township  clerk  of  said  Town 
ship  of  St.  Joseph,  and  that  said  writing  was  so 
delivered  to  and  filed  by  said  township  clerk  on 
the  7th  day  of  June,  1876.  That  since  said  7th 
dav  of  June,  1876,  this  respondent  has  not  been 
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the  supervisor  of  said  Township  of  St.  Joseph. 
That  he  has  not  acted  or  assumed  to  act  as  such 
supervisor  in  any  particular.  That  respondent 
has  not,  since  said  June  7th,  1876,  had  charge 
of  any  of  the  records  or  papers  of  said  office  of 


it  does  not  appear  that  the  resignation  was 
ever  acted  upon  by  the  township  board,  or  that 
it  was  ever  presented  to  or  seen  by  them,  or  that 
the  board  was  ever  convened  after  the  resigna- 
tion was  filed.  According  to  the  common  law 
rule,  the  resignation  would  not  be  complete,  so 
as  to  take  effect  in  vacating  the  office,  until  it 
was  presented  to  the  township  board,  and  either 
accepted  by  them  or  acted  upon  by  making  a 
new  appointment.  A  new  appointment  would 
probably  be  necessary  in  this  case,  because  the 
township  board  was  not  the  original  appoint- 
ing power.  The  supervisor  is  not  their  officer, 
representative  or  appointee.  They  only  repre- 
sent the  township  in  exercising  the  power,  vested 
in  them,  of  filling  a  vacancy  when  it  occurs. 
This  makes  them  the  proper  body  to  receive  the 
resignation,  because  they  are  the  functionaries 
whose  duty  it  is  to  act  upon  it. 
[479]  We  think,  therefore,  that  the  return  made  to 
the  alternative  mandamus  did  not  sufficiently 
show  that  the  defendant  had  ceased  to  be  super- 
visor of  the  township. 

Other  excuses  for  not  obeying  the  mandamus 
are  propounded  in  the  return,  as  follows: 

"Respondent  further  says  that  he  nas  never 
had  served  upon  him  in  the  cause  in  which  said 
alternative  writ  issued,  any  process,  notice,  or 
paper  of  any  kind,  except  said  alternative  writ. 

And  respondent  further  shows  that  the  town- 
ship clerk  of  said  Township  of  St  Joseph  has 
never  made  and  delivered  to  respondent  any  cer- 
tified copy  of  any  statement  on  file  or  of  record 
in  his  office  of  the  moneys  to  be  raised  by  tax- 
ation, either  for  the  purpose  of  paying  the  al- 
leged claim  of  the  relator  or  for  any  other  pur- 
pose, and  no  statement  whatever  of  the  clerk  of 
said  township  with  reference  to  the  amount  of 
money  to  be  raised  for  township  purposes  has 
ever  been  delivered  to  respondent. ' 

The  plea  of  non-service  of  the  writ  is  inad- 
missible. The  appearance  of  the  defendant  and 
the  actual  making  of  the  return  are  a  sufficient 
answer  to  it  Non-service  may  be  good  ground 
for  a  motion  to  set  aside  proceedings  based  on 
supposed  service,  but  is  not  ■  good  return  to  the 
writ. 

The  excuse  that  the  clerk  did  not  deliver  to 
the  defendant  a  certified  statement  is  evasive. 
Why  did  he  not  do  so  ?  Was  there  collusion  be- 
tween them  as  stated  in  the  petition  for  man- 
damus t  The  defendant  does  not  state  that  the 
clerk  refused  to  deliver  him  a  statement;  nor 
that  he,  the  defendant,  applied  to  the  clerk  for 
one.  His  own  act,  in  repudiating  his  office, 
might  well  have  prevented  the  clerk  from  de- 
livering a  statement  to  him.  It  is  to  be  pre- 
sumed that,  on  re-assuming  his  duties, the  clerk 
will  recognize  his  official  character  and  furnish 
the  requisite  statement.  But  if  the  clerk  should 
refuse,  it  would  still  be  the  defendant's  duty  as 
supervisor  to  see  that  the  claim  of  the  relator, 
which  is  a  fixed  and  indisputable  liability  of  the 
township,  and  has  been  duly  presented,  is  placed 
before  the  board  of  supervisors,  and  put  in  the 
way  of  payment  by  means  of  taxation. 
See  18  Otto. 


We  think  the  return  was  insufficient,  and  the 
demurrer  was  well  taken. 

The  judgment  of  Ui«  Circuit  Court  u  thentfore 

affirmed. 
True  copy.  Test: 

James  H.  if cKenney,  Clerk,  Sup.  Ot,  U.  8. 
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LEOPOLD  BAMBERGER,  Ptff.  in  Err.,  [40] 

v. 

GEORGE  E.  TERRY,  Receiver, 

(See  8. 0,18  Otto,  10-44,) 

Waiver  of  jury  trial — amendment  in  proem  or 
pleadings — vacating  submission. 

L  A  stipulation  in  writing,  that  a  cause  be  tried 
by  the  court,  la  a  waiver  of  a  Jury. 

2.  The  trial  court  may  at  any  time  permit  either 
of  the  parties  to  amend  any  defect  in  the  processor 
pleadings,  upon  such  conditions  as  it  shall  prescribe. 

a  When  such  an  amendment  is  permitted,  the 
court  murt,  in  its  discretion,  determine  whether 
any  submission  which  has  been  made  ought  to  be 
vacated. 

[No.  150.] 

Submitted  Dec.  16,  1880.  Decided  Jan.  10, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut 
The  case  is  fully  stated  by  the  court. 
Messrs.  R.  B.  Warden,  S.W.  Johnston, 
and  Stephen  B.  Marshall,  for  plaintiff  in  error. 

Messrs.  S.  W.  Helloes;  and  Geo.  E. 
Terry,  for  defendant  in  error. 

Mr.  Chief  Justice  Waits  delivered  the  opin-  [43] 
ion  of  the  court  : 

This  record  shows  that  on  the  25th  of  May, 
1876,  Bamberger,  the  defendant  below,  moved 
that  the  cause  be  entered  on  the  jury  docket  of 
the  court,  "pursuant  to  the  statute  in  such  case 
provided,  and  as  of  right  he  may  demand.  Aft- 
erwards he  stipulated  in  writing  that  the  cause 
be  tried  by  the  court.  This  was  equivalent  to  n 
waiver  of  a  jury.  The  stipulation  was  duly 
filed  and  entered  of  record.  Afterwards  the 
parties  appeared  and  the  case  was  tried  by  the 
court.  At  the  close  of  the  testimony, Terry,  the 
plaintiff  below,  asked  and,  against  the  objection 
of  the  defendant,  obtained  leave  to  amend  his 
declaration  so  as  to  avoid  a  variance  between 
the  pleadings  and  the  proof.  The  defendant 
then  put  in  a  general  denial  to  the  amended  dec- 
laration and  demanded  a  jury  trial.  This  the 
court  refused,  but  gave  the  defendant  leave  to- 
introduce  additional  evidence,  if  he  desired. 

By  section  054,  Revised  Statutes.the  trial  court 
may  at  any  time  permit  either  of  the  parties  to 
amend  any  defect  in  the  process  or  pleadings 
upon  such  conditions  as  it  shall  in  its  discretion, 
or  by  its  rules,  prescribe.  This  clearly  author- 
izes the  allowance  of  amendments  during  the 
progress  of  a  trial  in  furtherance  of  justice. 
When  such  an  amendment  is  permitted,  the 
court  must,  in  its  discretion,  determine  whether 
any  submission  which  has  been  made  ought  to 
be  vacated.  Here  the  court  decided  that  it  [**J 
ought  not,  and  in  this  we  see  nothing  wrong. 
Neither  the  nature  of  the  case  nor  the  real  issue 
between  the  parties,  as  it  had  been  tried,  was 

41? 


Digitized  by 


Google 


80-86 


Supreme  Court  or  the  United  States. 


Oct.  Teem, 


changed  by  the  amendment.  All  that  had  been 
done  was  to  present  by  the  pleadings,  fairly  and 
on  its  merits,  the  controversy  as  it  had  actually 
been  tried. 
The  judgment  is  affirmed. 
True  oopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


JOHN  A.  ALLEN.  Admr.  of  the  Estate  of 
Charles  J.  Lund,  Deceased,  Plff.  inSrr., 
v. 

[80]  CITY  OF  LOUISIANA. 

(See  8.  C.,  18  Otto,  awa.) 

Authority  of  a  city  to  tubecribe  to  a  railroad- 
vote — invalid  lav. 

1.  The  Legislature  of  Missouri  did  not,  by  a  valid 
law,  authorise  the  City  of  Louisiana  to  subscribe  to 
the  capital  stock  of  the  Quincy,  Alton  and  St.  Louis 
R.  R.  Co.,  an  Illinois  corporation. 

2.  Until  the  Legislature  authorises  an  election,  a 
vpte  of  the  people  cannot  be  taken  which  will  bind 
the  municipality  or  confer  upon  the  municipal  au- 
thorities the  power  to  make  suota  a  subscription. 

&  Where  unconstitutional  provisions  are  so  con- 
nected with  the  general  scope  of  the  law  as  to  make 
It  Impossible,  if  they  are  stricken  out,  to  give  effect 
to  what  appears  to  have  been  the  intent  of  the 
Legislature,  the  whole  law  is  invalid. 

[No.  120.] 

Submitted  Dee.  6, 1880.   Decided  Jan.  10, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
The  case  fully  appears  in  the  opinion  of  the 
court. 

Meters.  Glover  4k  Shepley ,  for  plaintiff  in 
error. 

Mr.  Junes  O.  Broadheavd,  for  defendant 
in  error. 

Mr.  Ohief  Justice  Wait©  delivered  the  opin- 
ion of  the  court: 

Article  X.,  section  14,  of  the  Constitution  of 
Missouri,  adopted  in  1865,  is  as  follows: 

"  The  General  Assembly  shall  not  authorize 
any  county,  city  or  town  to  become  a  stock- 
holder in,  or  to  loan  its  credit  to,  any  company, 
association,  or  corporation,  unless  two  thirds 
of  the  qualified  voters  of  such  county,  city  or 
town,  at  a  regular  or  special  election  to  be  held 
therein,  shall  assent  thereto." 

The  charter  of  the  City  of  Louisiana,  ap- 
proved March  12,  1870,  contained  the  follow- 
ing sections  as  article  III. ,  sections  8  and  9,  and 
article  VII.,  section  14. 

"  Sec.  8,  Art.  III.  The  bonded  or  funded 
debt  of  the  City  for  all  purposes,  including  one 
hundred  thousand  dollars  subscribed  (or  to  be 
lawfully  subscribed)  to  railroads  terminating  at 
or  passing  through  the  City  of  Louisiana,  shall 
not  exceed  the  sum  of  two  hundred  thousand 
dollars;  Provided,  however,  That  said  debt  may 
be  increased  to  a  sum  not  exceeding  two  hun- 
dred and  fifty  thousand  dollars  in  all,  by  ordi- 
rgji  nance  or  ordinances  properly  passed  and  sub- 
mitted to  an  election  under  the  authority  of  the 
city  council  of  all  resident  tax  payers  of  the 
City,  that  is  to  say,  of  all  adult  persons  who 
shall  have  been  assessed  and  actually  paid  a  tax 
on  real  or  personal  property  for  the  year  or  the 
year  previous  to  the  year  in  which  such  election 
shall  be  held,  and  at  such  election  the  Judges 
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holding  the  same  shall  require  proof  of  the  pay- 
ment  of  such  tax  before  recording  the  vote  of 
any  person  offering  to  vote  at  such  election;  and 
a  majority  of  all  the  legal  votes  cast  at  said 
election  shall  determine  the  question  for  or 
against  such  ordinance. 

"  Sec.  9.  The  City  shall  have  power  to  sub- 
scribe for  stock  in  any  incorporated  railroad 
company  connecting  with  the  City  of  Louisi- 
ana, or  give  a  bonus  to  any  institution  of  learn- 
ing by  submitting  an  ordinance  making  the  ap- 
propriation or  authorizing  the  issue  of  bonds 
for  any  such  purpose  to  a  vote  of  the  qualified 
voters  (as  provided  by  section  8)  of  the  City,  at 
any  general  election  held  in  the  City,  or  any 
special  election  expressly  ordered,  at  which  elec- 
tion a  majority  of  the  votes  cast  shall  be  for 
such  ordinance.'' 

Sec.  14,  Art  VII.  The  City  shall  not  at  any 
time  become  a  subscriber  for  any  .stock  in  any 
corporation,  except  as  authorized  by  this  or 
some  other  Act  of  the  General  Assembly;  but 
said  City  may  by  ordinance  appropriate  money 
to  aid  in  opening  any  road  leading  to  the  City, 
or  in  other  improvements  within  the  City,  or  in 
building  any  bridge  within  two  miles  of  the 
City,  and  which  may  be  deemed  of  general  pub- 
lic benefit  to  the  inhabitants  of  the  City;  Pro- 
vided, however,  That  no  appropriation  shall  be 
made  for  any  improvement  beyond  the  limits 
of  the  City,  unless  a  vote  be  taken  on  such  ap- 
propriation at  some  general  election  or  special 
election  ordered  for  that  purpose,  and  a  majority 
of  all  votes  polled  be  cast  in  favor  of  that  ap- 
propriation.' 

Under  the  authority  of  these  provisions  of 
the  charter  the  city  council,  on  the  10th  of  Au- 
gust, 1871,  passed  an  ordinance,  section  1  of 
which  is  as  follows: 

"  Sec.  1.  There  shall  be  an  election  held  at 
the  several  places  in  each  ward  for  the  holding 
general  election  in  the  City  of  Louisiana  on  the 
5th  day  of  September,  1871,  on  the  proposition 
to  take  stock  in  the  C larks ville  and  Western 
Railroad  Company,  or  in  the  Quincy,  Alton 
and  St.  Louis.  Railroad  Company;  Provided, 
the  said  Quincy,  Alton  and  St.  Louis  Railroad 
Co.  shall  cross  the  Mississippi  River  and  make 
its  southern  terminus  within  the  corporate  lim- 
its of  the  said  City  of  Louisiana,  at  such  place 
as  may  be  agreed  upon  by  the  officers  of  the 
said  Quincy,  Alton  and  St.  Louis  Company 
and  the  city  council  of  Louisiana,  to  an  amount 
not  to  exceed  fifty  thousand  dollars  ($50,000); 
said  election  to  be  conducted  by  the  same 
judges  and  at  the  same  places  as  the  general 
election  held  on  the  Tuesday  after  the  first  Mon- 
day in,  March,  1871,  and  the  returns  to  be  made 
and  certified  to  the  city  council  in  the  same 
manner  as  that  of  any  general  election." 

Other  sections  provided  for  the  payment  of 
the  subscription  in  bonds,  and  for  the  form  of 
the  ballots.  Section  4  provided  that  if  .on  count- 
ing the  votes,  it  appeared  that  tw  thirds  of  the 
legal  votes  cast  at  the  election  were  in  favor  of 
the  proposition,  a  subscription  might  be  made; 
and  section  5  made  provision  for  a  registration 
of  the  voters  prior  to  the  day  of  the  election. 

The  Quincy,  Alton  and  St.  Louis  Railroad 
Company  was  an  Illinois  corporation,  one  ter- 
minus of  whose  road  was  on  the  bank  of  the 
Mississippi  Rjver,  in  the  State  of  Illinois,  oppo- 
site the  City  of  Louisiana.  Before  the  day  of 
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election  a  full  registration  of  the  voters  of  the 
City  was  made,  from  which  it  appeared  that 
there  were  three  hundred  and  fifty-six  qualified 
voters  then  in  the  City.  On  the  day  appointed 
an  election  was  held,  at  which  there  were  three 
hundred  and  thirty -six  votes  cast  in  favor  of 
the  subscription  and  ten  against  it.  Afterwards 
the  stock  was  subscribed  to  the  Quincy,  Alton 
and  St.  Louis  Company,  and  the  Company  hav- 
ing compl<ed  with  the  terms  and  conditions  of 
the  subscription,  the  bonds  were  delivered  by 
the  City,  amounting  in  the  aggregate  to  $50,000, 
in  the  following  form. 

"Know  all  men  by  these  presents,  That  the 
City  of  Louisiana,  in  the  State  of  Missouri,  is 

indebted  to  ,  or  bearer,  in  the  sum  of 

one  thousand  dollars,  lawful  money  of  the 
United  States  of  America,  which  the  said  City 
of  Louisiana  promises  to  pay  on  the  3d  day  of 
October,  1801,  at  the  treasurer's  office  in' the 
Oily  of  Louisiana,  Mo.,  with  interest  thereon  at 
thcrr.te  of  cifjht  percent  per  annum,  payable 
annually  .on  the  first  day  of  January  in  each 
year,  upon  presentation  and  surrender  of  the 
annexed  coupons,  as  they  severally  become  due 
and  payable.  This  bond  is  issued  by  the  City 
of  Louisiana,  under  authority  of  the  General 
Assembly  of  the  State  of  Missouri,  entitled  'An 
Act  to  Amend  and  Reduce  into  One,  the  Several 
[83]  Acts  Incorporating  the  City  of  Louisiana,'  ap- 
proved March  25,  1870;  also  an  ordinance  of 
the  city  council  of  the  City  of  Louisiana,  No. 
028,  passed  September  26,  1870. 

"  In  witness  whereof,  the  City  of  Louisiana 
has  caused  its  seal  to  be  hereto  affixed,  and  the 
same  to  be  signed  by  the  mayor,  and  counter- 
signed by  the  clerk  of  the  city  council,  at  the 
City  of  Louisiana,  Mo. ,  the  4th  day  of  Novem- 
ber, in  the  year  of  our  Lord  eighteen  hundred 
and  seventy-one. 

[seal.]       Wm.  Pakkkr, 

Mayor  of  City  of  Louisiana. 

Countersigned,      N.  H.  Griffith, 

Gark  City  Council." 

The  City  paid  without  objection  the  first  in- 
stallment of  interest  us  it  fell  due,  but  since  that 
time  has  been  in  default.  This  suit  was  brought 
on  seventy-nine  coupons,  past  due,  of  which  the 
plaintiff's  intestate  was  a  purchaser  for  value 
before  maturity  without  notice. 

Upon  this  state  of  facts  the  Circuit  Court  gave 
judgment  for  the  defendant,  and  to  reverse  that 
judgment  this  writ  of  error  has  been  brought. 

The  question  which  lies  at  the  foundation  of 
this  case  is  whether  the  Legislature  of  Missouri 
has,  by  a  valid  law,  authorized  the  City  of  Loui- 
siana to  subscribe  to  the  capital  stock  of  the 
Quincy, Altou  and  St. Louis  Railroad  Company, 
an  Illinois  corporation.  It  is  conceded  that  if 
there  was  no  such  law  the  judgment  below  was 
right.  It  is  also  conceded  that  such  u  subscrip- 
tion could  not  be  made  on  the  vote  of  a  majority 
of  the  tax  payers  of  the  City  .because  the  General 
Assembly  is  prohibited  by  the  Constitution  from 
granting  authority  for  that  pur  pose  except  upon 
the  assent  of  two  thirds  the  qualified  voters. 
Neither  is  it  contended  that  the  qualified  voters, 
whose  vote  is  to  be  taken  under  section  9  of  the 
charter,  are  not  the  resident  tax  payers  specified 
in  section  8;  but  the  claim  is  that,  "if  this  uncon- 
stitutional provision  is  disregarded,  enough  can 
be  found  in  the  other  parts  of  the  sections  to  au- 
thorize the  subscription. 
See  18  Otto. 


It  is  an  elementary  principle  that  the  same 
statute  may  be  in  part  constitutional  and  in  part 
unconstitutional, and  that  if  the  parts  are  wholly 
independent  of  each  other,  that  which  is  con- 
stitutional may  stand  while  that  which  is  uncon- 
stitutional will  be  rejected.  "  But,"  as  was  said  [841 
by  CJiief  Justice  Shaw, in  Warren  v.  Ciarlestoum 
2  Gray,  84,  "  if  they  ore  so  mutually  connected 
with  and  dependent  on  each  other,  as  conditions, 
considerations  or  compensations  for  each  other 
as  to  warrant  a  belief  that  the  Legislature  in- 
tended them  as  a  whole,  and  that,  if  all  could 
not  be  carried  into  effect,  the  Legislature  would 
not  pass  the  residue  independently,  and  some 
parts  arc  unconstitutional,  all  the  provisions 
which  are  thus  dependent,  conditional  or  con- 
nected must  fall  with  them."  The  point  to  be 
determined  in  all  such  coses  is  whether  the  un- 
constitutional provisions  are  so  connected  with 
the  general  scope  of  the  law  as  to  make  it  im- 
possible to  give  effect  to 'what  appears  to  have 
been  the  intent  of  the  Legislature,!!  those  provis- 
ions arc  stricken  out. 

It  is  contented  that,  with  a  proper  applica- 
tion of  these  principles,  sufficient  authority  for 
this  subscription  am  be  found  either  in  sections 
8  or  9,  article  III,  or  section  14,  article  VII. 

1.  As  to  section  8.  This  section  provides  in 
substance,  that  the  bonded  or  funded  debt  of 
the  City,  including  $100,000  subscribed  or  law- 
fully to  be  subscribed  to  railroads  terminating 
at  or  passing  through  the  City,  shall  not  exceed 
$200,000  without  the  assent  of  a  majority  of  the 
resident  tax  payers,  but  that  with  the  assent  of 
the  tax  payers,  given  in  the  way  pointed  out, 
the  debt  may  be  increased  to  $250,000.  It 
authori7.es  no  subscription  to  railroad  corpora- 
tions, but  recognizes  the  fact  that  under  certain 
circumstances  such  a  subscription  may  be  law- 
fully made,  and  limits  the  permanent  debt  to  be 
incurred  for  that  and  other  purposes  to  $200,000, 
without  the  consent  of  the  tax  payers,  and  to 
$250.000,with  their  consent.  In  other  words,  it 
is  a  charter  provision  against  incurring  a  bonded 
debt  beyond  the  prescribed  amounts.  That  is 
the  whole  scope  and  effect  of  this  section. 

2.  As  to  section  9.  This,  when  taken  in  con- 
nection with  the  requirements  of  the  Constitu- 
tion, cannot  be  construed  as  being  of  itself  a 
grant  of  authority  to  subscribe,  because  it  makes 
a  subscription  dependent  on  a  majority  vote  of 
the  resident  tax  payers,  while  the  Constitution 
requires  the  assent  of  two  thirds  of  the  qualified 
voters.  In  the  construction  of  a  statute,  every 
word  is,  if  possible,  to  be  given  some  effect. 
Nothing  is  to  be  stricken  out  if  it  can  be  avoid-  [851 
ed.  It  is  not  to  be  presumed  that  the  Legislature 
intended  any  part  to  be  without  meaning.  In 

the  light  of  these  maxims  of  interpretation,  the 
substantial  object  of  this  section  evidently  was 
to  limit  the  power  to  subscribe  to  the  stock  of 
railroad  companies  connecting  with  the  City, 
more  than  hod  been  done  by  the  Constitution. 
Under  the  Constitution,  a  two  thirds  vote  of 
the  qualified  voters,  token  under  the  author- 
ity of  law,  would  be  enough;  but  under  the 
charter,  the  two  thirds  vote  of  the  qualified 
voters  required  by  the  Constitution,  and  a  ma- 
jority vote  of  the  tax  payers,  were  both  neces- 
sary. The  charter  limitation  could  be  repealed. 
It  was  in  the  nature  of  a  legislative  regulation 
which  could  be  dispensed  with  whenever,  in 
authorizing  a  particular  subscription  or  other- 
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wise,  the  Legislature  should  so  declare.  As  it 
stands,  it  operates  as  a  charter  protection  to  the 
tax  pavers  against  the  imposition  of  burdens  of 
this  kind  by  the  qualified  voters  alone,  but  of 
itself  it  authorizes  no  subscription. 

Had  there  been  no  constitutional  restriction 
put  on  the  Legislature  in  matters  of  this  kind, 
the  language  employed  might  have  been  sus- 
ceptible of  a  different  meaning;  but  with  the 
Constitution  as  it  is,  the  entire  provision  as  to 
the  majority  vote  of  the  tax  payers, to  which  the 
Legislature  evidently  attached  special  impor- 
tance, must  be  stricken  out,  and  that  of  the  Consti- 
tution as  to  the  two  thirds  vote  of  the  qualified 
voters  inserted  by  implication,  before  it  can  be 
said  that  what  now  appears  to  be  a  limitation 
was,  in  fact,  a  positive  grant  of  power.  We  are 
clearly  of  the  opinion  that  this  cannot  be  done 
consistently  with  the  evident  purpose  of  the 
law;  and,  as  a  consequence,  that  no  authority 
for  the  subscription  can  be  found  in  this  section 
of  the  charter. 

As  to  section  14,  article  VII.  This  clearly 
gives  no  affirmative  power  to  subscribe.  It  is, 
in  effect,  nothing  more  than  a  provision  that  no 
-jubscription  shall  be  made  unless  expressly  au- 
thorized by  law,  which  is  but  an  enactment  of 
what  had  before  become  a  well  established  rule 
of  decision.  It  authorized  appropriations  of 
money  for  the  purposes  specified,  on  a  majority 
vote  of  the  qualified  voters  at  a  general  or  spe- 
cial election,  and  it  recognized  the  fact,  which  is 
no  longer  disputed,  that  the  Legislature  might 
authorize  the  City,  in  a  proper  way,  to  become 
I  °e  ]  a  subscriber  to  stock  in  some  corporations.  This 
is  the  full  extent  of  the  operation  of  that  sec- 
tion. 

These,  so  far  as  we  can  discover  from  the  rec- 
ord, were  the  only  provisions  of  law  relied  on 
in  the  court  below  to  sustain  the  subscription 
for  the  payment  of  which  the  bonds  now  in 
question  were  issued.  In  this  court,  however, 
it  is  contended  that  power  to  make  the  subscrip- 
tion may  be  found  in  section  17,.  chapter  68,  of 
the  General  Statutes  of  Missouri,  of  1865,  taken 
in  connection  with  an  amendment  to  that  chap- 
ter, adopted  in  1870  (Session  Acts,  pp.  89, 90)  as 
additional  section  52.  Upon  this  point  it  is  suffi- 
cient to  say  that  the  Quincy,  Alton  &  St.  Louis 
Company  was  an  Illinois  corporation,  and  un- 
der section  17  authority  was  only  given  to  sub- 
scribe to  the  stock  of  companies  organized  un- 
der the  laws  of  Missouri.  By  the  amendment 
of  1870,  section  52,  under  certain  circumstances, 
railroad  companies  of  other  States  might  extend 
their  roods  into  Missouri,  "And  for  that  purpose 
*  *  °    )ossess  and  exercise  all  the  rights, 

K>wers  and  privileges  conferred  by  the  general 
ws  of  this  State  (Missouri)  upon  railroad  cor- 
porations organized  thereunder; "  but  this  did 
not  make  them  corporations  "organized  under 
the  laws  of  Missouri."  If,  as  is  argued,  the 
foreign  corporation  got,  as  one  of  the  privileges 
conferred  on  it  by  this  law,  the  right  to  receive 
municipal  subscriptions,  it  was  of  no  practical 
value  as  a  privilege  until  the  power  to  subscribe 
was  in  some  form  given  to  the  municipalities. 

It  is  of  no  importance  that  two  thirds  of  the 
qualified  voters  of  the  City  gave  their  assent  to 
the  subscription  at  the  election  which  was  called. 
It  has  been  uniformly  held  that  until  the  Legis- 
lature authorizes  an  election,  a  vote  of  the  peo- 
ple cannot  be  taken  which  will  bind  the  munic- 
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ipality  or  confer  upon  the  municipal  authori- 
ties the  power  to  make  such  a  subscription.  Tho 
legislative  authority  to  obtain  the  popular  as- 
sent is  as  essential  to  the  validity  of  the  election 
as  it  is  to  the  subscription. 

Judgment  affirmed. 

Trueoopy.  Test: 

James  H.  McKenhey,  Clerk,  Sup.  Court  TJ.  8. 

Ctted-108  TJ.  8.,  128. 


LEWIS  WEITZEL,  Collector  of  Internal  Rev-    [  34U>] 

enue,  Flff.  in  Shr., 
v. 

GERHARD  H.  RABE. 

(See  8.  C,  18  Otto,  840-844.) 

Distillery,  reduction  of  capacity. 

Where  a  distiller  did  what  waa  required  of  him 
under  section  3311  of  Rev.  Stat.,  to  get  a  reduction 
of  capacity  of  hia  distillery  while  it  waa  in  opera- 
tion, be  waa  entitled  to  na^e  the  capacity  estimated 
in  such  a  way  as  not  to  charge  him  with  material  in 
mash  when  the  change  waa  applied  for,  as  material 
used  in  excess  of  capacity. 

[No.  184.1 

Submitted  Dec.  13,  1880.  Decided  Jan.  10, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 
Previous  to  May  2, 1878,  the  capacity  of  Mr. 
Rabe's  distillery  was  fixed  by  the  survey  at 
415.96  bushels  of  grain  each  twenty-four  hours, 
the  fermenting  period  being  forty-eight  hours. 
On  that  day  he  went  to  the  Collector's  office  and 
notified  the  deputy,  in  charge  of  distilleries,  that 
he  desired  to  reduce  his  capacity  to  207.45  by 
closing  six  fermenting  tubs  then  in  use;  he 
then,  by  agent,  signed  tnree  blank  notices  given 
him  by  said  deputy,  and  left  them  with  the  dep- 
uty who  filled  them  up  and  filed  them.  The 
notices  when  filed  stated  that  Mr.  Rabe  desired 
to  reduce  his  capacity  from  415.96  to  846.20 
bushels,  by  closing  tubs  Nos.  8  and  8,  having  a 
capacity  of  9,406  gallons,  on  and  after  May  2. 
1876;  from  846.29  to  276.08  bushels  by  closing 
tubs  Nos.  12  and  15,  capacity  9,485  gallons,  on 
and  after  May  8;  and  from  276.08  to  207.45 
bushels  by  closing  tubs  Nos.  10  and  14,  capac- 
ity 9,258  gallons,  on  and  after  May  4,  1878. 

Said  deputy  thereupon  closed  and  sealed  the 
six  tubs  successively  on  the  2d  and  8d  and  4th 
in  accordance  with  said  notices.  May  2  and  8, 
1876,  Mr.  Rabe  mashed  about  207.45  bushels  of 
grain,  but  distilled  the  beer  from  415.96  bushels 
of  grain  mashed  April  80  and  May  1.  On  each 
remaining  day  of  May,  the  exact  amount  of 
grain  fixed  by  the  capacity  was  used.  Upon 
receipt  of  the  distiller's  returns  for  the  month, 
the  Commissioner  of  Internal  Revenue  made  an 
assessment  against  him  for  an  excess  of  grain 
used  May  2  and  8,  over  and  abo**~  the  reduced 
capacity  specified  in  the  notices,  vie.:  in  excess, 
of  846.29  bushels  on  the  2d,  and  of  276.08  bush- 
els on  the  8d.  This  assessment  was  paid  to  Mr. 
Weitzel,  the  Collector  of  Internal  Revenue, 
and  this  suit  brought  for  its  recovery.  The 
mode  of  reducing  capacity  by  giving  three  no- 
tices, closing  tubs  on  successive  days  after  they 
had  remained  empty  twenty-four  hours,  was 
the  uniform  practice  in  the  first  collection  dis- 
trict of  Ohio  until  changed  in  accordance  with. 
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circular  No.  88,  from  the  Commissioner  of  In- 
ternal Revenue,  dated  Feb.  20,  1877,  and  the 
distiller  desiring  to  reduce  capacity  was  re- 
quired by  the  Collector  to  {rive  the  three  notices. 
Mr.  Rate  reported  all  spirits  produced  by  him 
during  May,  1S76,  and  paid  tax  thereon  accord- 
tag  to  law.  In  Nos.  185  and  186,  the  facts  are 
identical  except  the  immaterial  difference  of 
names,  dates  and  amounts.  The  court  charged 
the  fury  as  follows: 

"The  conclusion  to  which  I  have  arrived  is, 
thrt  the  producing  capacity  of  this  distillery 
was  not  in  law  reduced  until  the  4th  day  of 
-May;  that  it  continued  for  the  2d  and  8d  days 
of  Slay  to  be  415.96  bushels;  and  this  being  the 
amount  of  grain  in  fact  used,  there  was  no  use 
of  grain  by  the  distiller  in  excess  of  the  capac- 
ity of  his  distillery.  The  assessment  was,  there- 
fore illegal." 

The  court  refused  to  charge  according  to  this 
request  of  the  District  Attorney. 

"When  the  distiller  gave  notice  in  the  form 
described,  that  he  desired  to  reduce  capacity  on 
and  after  a  day  specified  in  the  notice,  by  clos- 
ing a  designated  fermenting  tub,  and  such  tub 
was  thereupon  closed  by  the  deputy-collector, 
in  accordance  with  the  notice,  the  legal  effect 
was  to  reduce  the  capacity  of  the  distillery  on 
and  after  that  day,  and  if  the  distillery,  on  or 
after  tzu*.  lay  used  grain  in  excess  of  the  re- 
duced capacity .  although  mashed  before  the  re- 
duction, the  Commissioner  was  authorized  by 
law  to  make  an  assessment  for  the  excess,  and 
the  distiller  cannot  recover  the  same  from  the 
collector." 

The  question  to  be  determined  arises  under 
the  following  section  of  the  Revised  Statutes: 

"Sec.  8311.  Whenever  any  distiller  desires  to 
reduce  the  producing  capacity  of  his  distillery, 
he  shall  give  notice  of  such  intention  in  writing 
to  the  collector,  stating  the  quantity  of  spirits 
which  he  desires  thereafter  to  manufacture  or 
produce  every  twenty-four  hours,  and  there- 
upon said  collector  shall  proceed,  at  the  expense 
of  the  distiller,  to  reduce  the  limit  of  the  pro- 
ducing capacity  of  the  distillery  to  the  quantity 
stated  in  the  said  notice,  by  placing  upon  a  suf- 
ficient number  of  the  fermenting  tubs  close 
fitting  covers,  which  shall  be  securely  fastened 
by  nails,  seals  and  otherwise,  and  in  such  man- 
ner as  to  prevent  the  use  of  such  tubs  without 
removing  said  covers  or  breaking  said  seals, 
and  sha!!  idc*  -uch  other  precautions  as  may 
be  prescribed  b>  the  Commissioner  of  Internal 
Revenue,  to  reduce  the  capacity  of  said  distill- 
ery." 

Mr.  Edwin  B.  Smith,  Ant.  AUy-Oen.,  for 
plaintiff  in  error. 

Mr.  Warner  if.  Batman,  for  defendant  in 
error. 

Mr.  Chief  Justice  Walte  delivered  the  opin- 
ion of  the  court: 

We  think  the  court  below  was  right  in  hold- 
ing that  the  producing  capacity  of  the  distillery 
was  not  in  law  reduced  so  as  to  make  the  dis- 
tiller liable  for  material  used  in  excess  of  the  re- 
duced capacity,  until  May  4.  The  original  ca- 
pacity, as  estimated  according  to  law,  was 
416.90  bushels  of  grain  each  twenty-four  hours, 
but  the  spirits  could  not  be  properly  developed 
and  separated  until  the  expiration  of  forty-eight 
hours  from  the  time  the  grain  was  put  into  the 
See  18  Otto. 
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mash,  that  being  the  fermenting  period  al- 
lowed. According  to  the  rulings  of  the  Com- 
missioner of  Internal  Revenue,  grain  has  been 
used  when  the  spirits  have  been  properly  devel- 
oped and  separated  by  distillation;  and  in  de- 
termining, under  the  requirements  of  section 
8809  of  the  Revised  Statutes,  whether  a  distiller 
has  accounted  for  all  grain  used  by  him  in  a 
month,  the  practice  has  been  to  take  the  quan- 
tity of  mash  and  beer  on  hand  at  the  beginning 
of  the  month  .add  to  it  the  quantity  put  into  mash 
during  the  month,  and  from  the  total  deduct  the 
quantity  of  mash  and  beer  on  hand  at  the  end 
of  the  month.  The  remainder  is  the  quantity 
used.  Under  the  law  the  distiller  must  pay'  a 
tax  equal  to  eighty  per  cent  of  his  estimated 
producing  capacity,  whether  the  spirits  are  act- 
ually produced  or  not.  Consequently,  to  save 
himself  from  taxation  beyond  nis  actual  pro- 
duction, he  must  keep  his  distillery  running  all 
the  time  within  twenty  per  cent  of  its  full  ca- 
pacity. 

The  application  in  this  case,  under  section 
8311  of  the  Revised  Statutes,  for  a  reduction  of 
capacity,  was  made  when  the  distillery  was  in 
full  operation,  and  when  mash  or  beer  equal  to 
the  full  producing  capacity  was  in  the  process 
of  distillation.  The  spirits  could  not  be  properly 
developed  and  separated  from  this  material  un- 
til the  expiration  of  forty-eight  hours  from  that 
time.  This  both  the  government  officers  and 
the  distiller  knew.  Under  these  circumstances, 
the  application  for  the  reduction  of  capacity 
was  evidently  made  with  the  intention  of  having 
the  reduced  capacity  date  from  the  time  when 
it  could  go  into  effect  without  subjecting  the 
distiller  to  a  tax  on  excess  of  material  used,  by 
reason  of  the  further  distillation  of  what  was 
then  in  mash.  To  accomplish  this  purpose,  a 
practice  bad  grown  up  in  the  collection  district 
where  this  oistillery  was  situated,  to  give  three 
notices  ond  close  tubs  on  successive  days  after 
they  had  remained  empty  twenty -four  hours. 
Forms  seem  to  have  been  prepared  by  the  rev- 
enue officers  for  such  notices;  and  when  the  ap- 
plication for  reduction  was  made  in  this  case, 
the  notices  were  Bigned  in  blank  and  left  with 
the  Collector  to  be  filled  up  by  him  in  a  way 
that  would,  according  to  the  practice  which 
prevailed,  bring  about  the  reduction  at  the  prop- 
er time.  The  reduction  was  made.  The  distiller 
reported  his  actual  product,  and  paid  the  taxes 
thereon  in  full.  The  amount  now  sued  for  was 
evidently  paid  on  account  of  a  constructive  and 
not  an  actual  use  of  material  in  excess  of  capac- 
ity. There  is  no  pretense  of  bad  faith.  The  1 344 1 
distiller  did  what  was  required  of  him  to  get  a 
reduction  of  capacity  while  his  distillery  was 
in  operation.  Under  such  circumstances  be  was 
entitled  to  have  the  capacity  estimated  while 
the  reduction  was  going  on,  in  such  a  way  as 
not  to  charge  him  with  material  in  mash  when 
the  change  was  applied  for,  as  material  used  in 
excess  of  capacity. 

Judgment  affirmed. 

Wettzel  v.  Kmmer  et  al.  No.  135,and  WeUxel  v. Cald- 
well, No  138.  These  cases  are  mall  material  respects 
like  that  of  Weitztl  v.  Robe,  Just  decided.  The  Judg- 
ments are  affirmed  upon  the  authority  of  that  case. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  8up.  Court,  U.  8. 
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[754]  WILLIAM  P.  SINCLAIR  &  COMPANY,  A 
Firm  Composed  of  William  P.  Sinclair, 
and  Samuel  Gibson  Sinclair,  Owners  and 
Claimants  of  the  Ship  Connbmara,  Her 
Cargo,  etc ,  by  John  Cameron,  Master,  et 
al.,  AppU, 

v. 

JOSEPH  COOPER,  Owner  of  the  Tuo,  Jo- 
seph Cooper,  Jr.,  John  J.  Williams,  Mas- 
ter, et  al. 

(See  8.  C,  "  The  Connemara,"  13  Otto,  754-786.) 
Jurisdiction  as  to  amount. 

In  a  suit  by  a  set  of  salvors  to  recover  for  a  single 
salvage  service,  where  there  was  but  one  claim  filed 
for  the  property  saved,  and  the  total  amount  of  the 
recovery  was  $14,196.  the  owners  cannot  be  deprived 
of  their  appeal  to  this  court  because  the  court  be- 
low apportioned  the  recovery  among-  the  salvors  ac- 
cording to  their  respective  merits, and  some  received 
leas  than  $5,000. 

[No.  842.] 

Submitted  Jan.  S,  1881.    Decided  Jan  10, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
Motions  to  dismiss  or  affirm. 
The  case  is  stated  by  the  court. 
Meg$ri.  Richard  De  Gray  and  J.  R. 
Beckwith,  for  appellee,  in  support  of  motion. 
Mr.  P.  Phillips,  for  appellants,  contra. 

Mr.  Ohief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  suit  below  was  by  a  set  of  salvors  to  re- 
[7551  cover  for  a  single  salvage  service,  and  there 
1      J  was  but  one  claim  filed  for  the  property  saved. 

The  total  amount  of  the  recovery  was  $14,198, 
but  in  the  division  among  the  several  par- 
ties entitled  to  share  in  the  recovery  some  got 
less  than  $5,000.  Separate  and  distinct  inter- 
ests were  not  united  in  the  suit.  The  service 
rendered  was  the  joint  service  of  all  the  salvors, 
and  the  recovery  was  on  that  account.  It  was 
a  matter  of  no  consequence  to  the  owners  of 
the  property  saved  how  the  money  recovered 
was  apportioned  among  those  who  had  earned 
it.  The  owners  were  decreed  to  pay  the  salvors 
for  what  they,  acting  together  in  a  common 
service,  had  done.  In  such  a  suit  we  think  the 
owners  cannot  be  deprived  of  their  appeal  be- 
cause the  court  below,  in  the  further  progress 
of  the  cause,  saw  fit  to  apportion  the  recovery 
among  the  salvors  according  to  their  respective 
merits.  The  decree  is,  in  legal  effect,  one  de- 
cree in  favor  of  all  the  salvors,  they  having,  as 
between  themselves,  unequal  interests. 

In  all  the  cases  where  we  have  held  that  sev- 
eral sums  decreed  in  favor  of  or  against  differ- 
ent persons  could  not  be  united  to  give  ub  juris- 
diction on  appeal,  it  will  be  found  that  the 
matters  in  dispute  were  entirely  separate  and 
distinct,  and  were  joined  in  one  suit  for  con- 
venience and  to  save  expense.  Thus,  in  Seaver 
v.  Bigelow.  5  Wall.,  208  [72  U.  8.,  XVIII., 
595],  separate  judgment  creditors  joined  to  set 


Notk. — Jurisdiction  of  U.  8.  Supreme  Court  de- 
pendent on  amount ;  interest  cannot  be  added  to  give 
jurisdiction ;  how  value  of  thing  demanded  may  be 
shown:  what  casts  reviewable  without  regard  to  sum 
in  controversy.  See  note  to  Gordon  v.  Ogden,  28  U. 
8.  (8  Pet),  88. 
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aside  a  fraudulent  conveyance  o*  their  debtor, 
and  the  appeal  was  from  a  decree  dismissing, 
their  bill;  in  Bicfi  v.  Lambert,  12  How.,  847, 
several  owners  of  cargo,  having  distinct  inter- 
ests united  in  a  libel  against  the  ship  to  recover 
for  damages  done  the  goods,  and  the  appeal 
was  from  a  decree  in  favor  of  each  owner  for 
his  separate  loss  ;  in  Oliver  v.  Alexander,  6 
Pet,  148,  the  libel  was  by  seamen  to  recover 
their  wages,  and  the  decree  was  in  favor  of  each 
man  separately  for  the  amount  due  him  individ- 
ually; and  in  Stratum  v.  Jarvis,  8  Pet.,  4,  the 
decree  was  against  each  claimant  of  goods  saved 
by  salvage  service  for  his  separate  and  distinct 
share  of  the  salvage.  The  cases  were  heard,  so 
far  as  the  merits  were  concerned,  precisely  the 
same  as  if  separate  libels  had  been  tiled  for  each 
cause  of  action,  and  the  decrees  as  entered  were 
as  in  case  of  separate  suits.  Ricli  v.  Lambert, 
supra,  858.  Here,  however,  the  matter  in  con- 
troversy was  the  amount  due  the  salvors  collect- 
ively, and  not  the  particular  sum  to  which  each 
was  entitled  when  the  amount  due  was  distrib- 
uted among  them.  As  in  Shields  v.  Thomas, 
17  How.,  8  [58  U.  S.,  XV.,  98],  "They  all 
claimed  under  one  and  the  same  title.  They 
had  a  common  and  undivided  interest  in  the 
claim,  and  it  was  perfectly  immaterial  to  the 
appellants  how  it  was  to  be  shared  among  them. 
If  there  was  any  difficulty  as  to  the  proportions, 
*   *   *    the  dispute  was  among  themselves. " 

The  case,  upon  the  merits,  is  one  which  we 
are  not  inclined  to  consider  on  a  motion  to  af- 
firm. 

The  motions  are  denied. 
True  copy :  Test. 

James  H.  McKenney ,  Clerk,  Sup.  Court,  TJ.  8. 

Cited-106  U.  8.,  6,  871 ;  108  U.  8.,  856  •.  IIS  U.  8.,  40. 
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JOSEPH  SALU8TINE  CUCULLU,  Appt. 
v. 

JOSEPH  HERNANDEZ,  MART  HERNAN- 
DEZ WALKER,  Individually  and  as  Testa- 
mentary Exrx.,  ET  AL. 

(See  8.  C,  18  Otto,  106-117.) 

He-inscription  of  mortgage— surety— insufficient 
pleading— litigious  right. 

1.  By  the  omission  to  re-inscribe  a  mortgage  with- 
in ten  years  from  the  date  of  the  first  inscription,  as. 
required  by  the  Code  of  Louisiana,  the  effect  of  the 
inscription  and  not  of  the  mortgage  itself  oeaaee. 
The  mortgage  remains,  unimpaired  as  between  the 
mortgagor  and  his  heirs  and  the  mortgagee. 

2.  A  debtor  is  not  converted  Into  a  surety  by  his 
creditor's  acceptance  of  an  additional  promise  from 
a  third  person  to  pay  the  debt  due  him  by  his  debtor. 

8.  Evidence  to  show  the  facts  on  which  a  claim  it*. 
based  cannot  be  regarded,  where  there  is  no  aver- 
ment In  the  bill  to  which  it  can  be  applied. 

4.  One  cannot  after  contesting  a  claim  inch  by 
inch  and  up  to  the  court  of  last  resort,  cancel  it  by- 
paying  what  it  cost  hta  adversary,  on  the  ground 
that  he  is  the  transferee  of  [a  litigious  right  under 
the  Code  of  Louisiana. 

No.  848.] 

Submitted  Dec.  SO,  1880.  Decided  Jan.  17, 1SS1. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Louisiana. 
The  case  is  fully  stated  by  the  court. 
Messrs.  Francis  W.  Baker,  Joseph  P.  Hor. 
nor  and  Win.  S.  Benedict,  for  appellant. 
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Me**r$.  Thorn.  J. 
dez,  for  appellees. 


and  J.  Hernan- 


Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

On  February  1,  1850,  the  complainant,  Jo- 
seph S.  Cucullu,  was  the  owner  of  certain  real 
estate  situate  in  the  Parish  of  St.  Bernard,  in 
the  State  of  Louisiana,  known  as  the  Myrtle 
Grove  Plantation.  On  the  day  mentioned,  he 
made  and  delivered  to  one  £.  Villavaso  his  note 
of  that  date  for  $10,000  borrowed  money,  due 
in  twelve  months,  and  secured  the  some  by  nn 
act  of  mortgage,  dated  February  7,  '1850,  on 
said  plantation;  and  on  February  4,  1858,  he 
[1O0]  made  another  note,  also  for  $10,000  borrowed 
money,  due  in  one  year,  payable  to  himself,  nnd 
indorsed  and  delivered  it  to  the  same  VUlavaso, 
and  secured  it  by  another  acc  of  mortgage  on 
said  plantation.  No  part  of  the  money  which 
Cucullu  by  these  notes  promised  to  pay  has  ever 
been  paid.  The  mortgages  executed  to  secure 
the  notes  were  duly  inscribed  in  the  proper 
mortgage  office, but  tiave  never  beenre-inscribed. 

On  September  28, 1857,  Cucullu  sold  and  con- 
veyed the  Myrtle  Grove  Plantation  to  one  Au- 
gustus W.  Walker  for  the  purchase  price  of 
1135,000.  Twenty-five  thousand  dollars  of  the 
consideration  was  paid  in  cash,  and  for  the  res- 
idue Walker  gave  his  notes,  two  for  $5,000  each, 
both  payable  January  81, 1858;  six  for  $18,888, 
payable  respectively  on  December  10  in  the 
years  1858, 1859, 1860, 1861, 1862  and  1868;  and 
he  assumed  to  pay  for  Cucullu  the.  two  notes 
above  mentioned,  made  by  him  for  $10,000 
each,  payable  to  Villavaso.  To  secure  the  pay- 
ment of  these  obligations  for  the  purchase  mon- 
ey, including  the  Villavaso  notes,  Walker,  in 
the  act  of  sale  from  Cucullu  to  him,  granted  a 
mortgage  on  the  Myrtle  Grove  Plantation,  with 
vendor's  privilege  in  favor  of  Cucullu. 

The  two  notes  for  $5,000  were  never  paid;  it 
is  conceded  that  they  are  prescribed,  and  they 
do  not  appear  in  this  case. 

Walker  paid  in  full  the  second  of  the  notes 
for  $18,888,  being  the  one  which  fell  due  Jan- 
uary 10,  1859,  and  one  half  of  the  first  note  for 
$18,888,  being  the  one  which  fell  due  January 
10, 1858.  The  other  half  of  this  note,  with  in- 
terest, and  the  four  other  notes  for  $18,888,  re- 
main wholly  unpaid.  These  unpaid  notes  of 
Walker  were  all  Claimed  by  Cucullu,  in  the  bill 
filed  in  this  case,  to  be  bis  property. 

The  mortgage  granted  in  the  act  of  sale  by 
Walker  to  secure  the  obligation  entered  into  by 
him  for  the  payment  of  the  purchase  price  of 
the  Myrtle  Grove  Plantation  was  duly  inscribed 
and  twice  re-inscribed  in  the  mortgage  office,  ac- 
cording to  law,  thus  preserving  the  privilege  of 
the  mortgage.  By  act  dated  February  4, 1858, 
between  VUlavaso  and  Walker,  the  time  for  the 
payment  by  the  latter  of  the  Cucullu  notes  was 
extended  until  February  1,  1859. 

In  1860  Cucullu  desiring  that  the  notes  for 
$10,000,  given  by  him  to  Villavaso,  and  secured 
by  mortgage  on  the  Myrtle  Grove  Plantation, 
should  be  paid  off  by  Walker,  who  had  assumed 
their  payment  in  the  manner  above  mentioned, 
began  a  suit  against  Walker  in  the  District 
[1071  Court  for  the  Parish  of  St.  Bernard,  to  compel 
him  to  pay  them,  and  he  prayed  that  Walker 
be  ordered  and  adjudged  to  discharge  the  said 
Villavaso  mortgages.  To  this  suit  Walker  filed 
See  12  Otto. 


an  exception,  in  which  he  alleged  that  the  peti- 
tion disclosed  no  cause  of  action:  the  exception 
was  overruled.  Walker  then  filed  an  answer,  in 
whichhedenied  that  the  Villavaso  notes  wereduc 
and  alleged  that  they  had  been  extended  and  re- 
newed. The  court  gave  a  decree  for  Cucullu, 
treating  the  suit  as  one  to  enforce  the  specific 
performance  of  Walker's  contract  to  pay  off  the 
Villavaso  notes  and  mortgages.  This  decree  was 
reversed  by  the  Supreme  Court  of  Louisiana, 
on  the  ground  that  Villavaso  was  not  made  n 
party  to  the  suit,  and  the  cause  was  remanded 
m  rrder  that  Villavaso  might  be  brought  in. 

Thereupon,  on  October  7,  1861,  Cucullu  filed 
an  amended  petition,  in  which  he  averred  that, 
"By  the  decision  of  the  Supreme  Court  rendered 
in  this  case,  the  holders  of  the  mortgage  notes 
and  claims,  the  payment  of  which  petitioner 
sought  to  enforce  in  his  original  petition,  were 
necessary  parties  to  the  suit;"  the  amended  pe- 
tition, therefore,  prayed  that  Villavaso  be  made 
a  party,  and  judgment  rendered  as  prayed  for 
in  the  original  petition. 

Villavaso,  having  been  cited,  filed  an  answer 
to  the  amended  petition  on  February  7,  1862, 
in  which  he  averred  that  Cucullu  had  no  cause 
of  action  against  him,  because  he  being  the 
holder  and  owner  of  the  two  notes  of  Cucullu 
for  $10,000  each,  secured  by  the  mortgages  of 
Cucullu  to  enforce  their  payment,  had  already 
issued  executory  process  against  Walker  on  his 
contract  to  pay  these  notes.  After  the  filing  of 
this  answer  nothing  was  done  in  the  suit,  and  it 
is  still  pending. 

On  October  21,  1861,  a  petition  was  filed  in 
the  District  Court  of  St.  Bernard  Parish  by 
Villavaso  against  Walker  to  foreclose  the  mort- 
gages given  by  Cucullu  to  him  on  the  Myrtle 
Grove  Plantation  to  secure  the  two  notes  made 
by  Cucullu  for  $10,000  each.  This  suit  was  a 
writ  of  seizure  and  sale  taken  out  against  Walk- 
er, who  was  Cucullu 'e  vendee,  and  who  was, 
at  the  time  the  writ  was  issued,  in  possession  of 
the  plantation.  The  writ  bore  date  November 
21,  1861. 

In  this  suit  Hernandez,  on  October  1,  1874, 
intervened  and  filed  his  petition,  in  which  he 
averred  that  he  was  the  owner  of  certain  of  the 
notes  made  by  Walker  to  Cucullu,  and  secured 
by  mortgage  on  the  Myrtle  Grove  Plantation, 
and  claimed  that  the  Walker  mortgage  had  [1081 
precedence  of  the  mortgages  from  Cucullu  to 
Villavaso,  because  the  latter  had  not  been  re- 
inscribed  within  ten  years,  and  prayed  an  in- 
junction against  the  sale  of  the  plantation  un- 
der the  writ  of  seizure  and  sale,  which  had 
been  issued  upon  the  mortgage  given  by  Cucul- 
lu to  Villavaso.  The  injunction  was  allowed. 
Before  this  suit  was  finally  terminated,  Villa- 
vaso sold  out  to  one  James  £.  Zunts  his  inter- 
est therein,  and  all  his  title  to  the  notes  execut- 
ed by  Cucullu,  and  to  the  mortgages  on  the 
Myrtle  Grove  Plantation  giv  ja  t  <  secure  them, 
and  Zunts  was  substituted  as  plaintiff  in  the 
suit. 

The  court  declared  Hernandez,  by  reason  of 
his  ownership  of  the  Walker  notes,  to  be  a 
first-mortgage  creditor  on  the  Myrtle  Grove 
Plantation.  Zunts,  the  vendee  of  Villavaso, 
alone  appealed  from  thisjudgment.  It  wu  af- 
firmed by  the  Supreme  Court  in  May,  1876,  on 
the  ground  that  Villavaso  had  not  preserved  the 
priority  of  his  mortgage  as  against  Hernandez, 
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who  was  declared  to  be  a  third  person,  by  prop- 
er re-inscription,  and  therefore  Hernandez,  rep- 
resenting a  part  of  the  second  mortgage,  had 
priority  over  the  first. 

On  August  7,  1875,  the  mortgaged  property 
had  been  sold  by  the  sheriff,  andad judicated  to 
Zunts  for  $10,000.  He  paid  no  part  of  the  pur- 
chase money,  because  he  claimed  the  right,  as 
first  mortgagee,  to  retain  the  entire  price  as  in 
part  payment  of  his  mortgage. 

After  the  decision  in  favor  of  Hernandez, 
just  mentioned,  Zunts,  by  notarial  act  dated 
July  7, 1877,  sold  and  transferred  to  Hernandez 
"Allhisright.titlc,  interest,  claim  and  demand, 
of  whatsoever  nature  or  kind,  in  and  to  Myrtle 
Grove  Plantation." 

Hernandez  having  thus,  as  he  claimed,  ac- 
quired all  the  rights  of  Zunts  in  the  suit,  took  a 
rule  to  compel  the  sheriff  of  St.  Bernard  Par- 
ish to  execute  a  deed  to  him  for  the  Myrtle 
Grove  Plantation  on  payment  of  $10,000,  the 
price  at  which  it  was  struck  off  to  Zunts  at  the 
sale  made  on  August  7,  1875.  This  rule  was 
made  absolute  July  7,  1877. 

On  November  23,  1877,  the  bill  in  this  case 
was  filed  by  Cucullu.  He  claimed  to  be  the 
owner  of  five  of  the  notes  made  by  Walker  for 
1091  tne  P1"*008*5  money  of  the  Myrtle  Grove  Plan- 
'  tation.  He  averred  that  the  plantation  was 
the  property  of  the  succession  of  Walker,  the 
mortgagor,  but  that  it  was  claimed  by  Hernan- 
dez and  various  other  persons,  each  of  whom 
asserted  title  to  four  of  the  Walker  notes,  which 
lie,  the  complainant,  claimed  as  his  property, 
nod  to  collect  which  he  had  brought  the  suit  to 
foreclose. 

On  March  28, 1879,  the  Circuit  Court  made  a 
decree  in  the  case,  by  which  it  was  declared 
that  the  title  to  the  Myrtle  Grove  Plantation 
was  in  the  succession  of  Walker;  that  Cucullu 
was  the  holder  and  owner  of  the  unpaid  notes 
made  by  Walker  and  secured  by  his  mortgage 
on  said  plantation,  being  the  same  mentioned  in 
the  bill  of  complaint,  amounting  to  the  sum  of 
$57,000,  with  interest,  as  claimed  in  the  bill, 
and  that  the  same  continued  to  be  a  lien  upon 
said  plantation;  that  Hernandez,  by  purchase 
from  Zunts,  the  vendee  of  Villavaso,  was  the 
owner  of  the  two  notes  for  $10,000  made  by 
Cucullu  and  secured  by  mortgages  on  said  plan- 
tation before  its  sale  by  Cucullu  to  Walker. 
The  decree  directed  the  sale  of  the  plantation 
and  the  application  of  the  proceeds,  first,  to  the 
payment  of  the  Cucullu  notes  held  by  Hernan- 
dez, and  the  surplus,  if  any,  to  the  payment  of 
the  Walker  notes  held  by  complainant;  the  ef- 
fect of  the  decree  being  to  give  priority. to  the 
notes  and  mortgages  executed  by  Cucullu. 

The  complainant  Cucullu  alone  appealed 
from  this  decree.  This  fact  eliminates  from  the 
case  many  controversies  decided  by  the  Circuit 
Court,  and  the  evidence  applicable  thereto, and 
leaves  only  for  decision  by  this  court  these 
questions :  whether  the  Villavaso  notes  and 
mortgages  were  subsisting  obligations;  whether 
Hernandez  was  their  owner  ;  and  whether,  as 
euch  owner,  he  was  entitled  to  priority  of  pay- 
ment over  the  unpaid  Walker  notes  and  the 
mortgage  by  which  they  were  secured,  and  of 
whicn  Cucullu  was  decreed  to  be  the  owner. 

The  complainant  insists  ;  first,  that  Her- 
nandez is  not  the  owner  of  the  Villavaso  notes; 
that  the  act  of  transfer  by  Zunts  to  Hernandez, 
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dated  July  7,  1877,  conveyed  only  the  rights  of 
Zunts  as  purchaser  of  the  plantation  at  the  sher- 
iffs sale,  made  on  August  7,  1875;  and  to  sup- 

Sort  this  view  the  complainant  refers  to  the  af- 
davit  of  Zunts,  filed  by  him  in  the  Circuit 
Court  in  support  of  a  petition  for  reheating  in  [HO] 
this  case.  In  this  affidavit  Zunts  declares  that 
by  said  act  he  did  not  transfer  to  Hernandez 
the  Cucullu  notes,  but  only  his  rights  as  pur- 
chaser of  the  Myrtle  Grove  Plantation  under 
the  sale  of  August  7,  1875. 

This  affidavit  cannot  be  considered  in  evi- 
dence, for  two  reasons:  first,  because  the  trans- 
fer by  Zunts  to  Hernandez  being  in  writing 
must  speak  for  itself,  and  the  purpose  of  Zunts 
in  executing  the  transfer  must  be  derived  from 
it,  and  not  from  his  subsequent  declarations  ; 
and,  second,  even  if  the  evidence  were  compe- 
tent, it  should  have  been  presented  in  the  form 
of  a  deposition  regularly  taken,  according  to 
the  equity  rules  by  which  the  witnesses  might 
have  been  subjected  to  cross-examination.  The 
affidavit,  being  purely  ex  parte,  cannot  be  con- 
sidered on  the  final  hearing. 

Looking  at  the  act  of  transfer  from  Zunts  to 
Hernandez,  we  think  that  by  a  fair  construc- 
tion it  conveys  the  Cucullu  notes  and  mortgages. 
It  purports  to  transfer  to  Hernandez  "  All  the 
right,  title,  interest,  claim  and  demand,  of 
whatsoever  nature  or  kind,"  of  Zunts  in  and  to 
the  Myrtle  Grove  Plantation.  These  terms 
clearly  include  a  conveyance  of  the  righto  of 
Zunts  as  mortgagee  of  the  plantation. 

But  if  the  transfer  had  specifically  and  in 
terms  conveyed  to  Hernandez  the  rights  of 
Zunts  as  purchaser  under  the  sale  of  August  7, 
1875,  and  nothing  more.we  think  it  would  have 
carried  with  it  the  notes  and  mortgages  under 
which  the  sale  was  made.  By  virtue  of  the 
transfer  the  vendee  would  have  the  right  to  use 
the  notes  and  mortgages  under  which  the  sale 
had  been  made  to  pay  his  bid.  This  clearly  im- 
plies title  to  the  notes,  and  the  mortgages  by 
which  they  were  secured.  The  fact  that  the 
sale  was  not  effectual  to  convey  the  title  did  not 
devest  Hernandez  of  his  claim  to  the  notes  and 
mortgages,  and  re-invest  them  in  Zunts.  It  is  a 
question  between  Zunts  and  Hernandez.  Zunts 
sold  to  Hernandez  his  rights  as  ad  judicatee,  and 
all  other  title  and  claim  which  he  held  to  the 
Myrtle  Grove  Plantation;  he  received  his  pay 
for  the  transfer;  he  has  no  righto  left,  either  as 
purchaser  or  mortgagee,  and  whatever  interest 
he  had  in  either  character  is  vested  in  Hernan- 
dez by  the  act  of  transfer.  111*1 

But  a  conclusive  answer  to  comp.Mnant'8 
claim,  that  the  ownership  of  the  Cucullu  notes 
and  mortgages  was  not  transferred  to  Hernan- 
dez by  Zunts,  is  found  in  the  bill  of  complaint, 
which  is  framed  on  the  assumption  of  such  own- 
ership by  Hernandez.  The  bill  avers  that  "Said 
James  E.  Zunts,  by  public  act,  in  the  City  of 
New  Orleans,  on  the  16th  of  April,  1877,  did 
sell  and  transfer  unto  said  Joseph  Hernandez 
all  his  pretended  right,  title  and  interest  in  and 
to  said  Myrtle  Grove  Plantation,  and  all  his 
pretended  righto  in  and  to  the  said  suit  of  E. 
Villavaso,  James  E.  Zunts  subrogated,  ventu 
Augustus  W.  Walker,  No.  418  of  the  docket  of 
the  Second  Judicial  District  Court  of  the  Parish 
of  St.  Bernard,  and  all  his  pretended  right  in 
and  to  the  notes  sued  on,  and  the  pretended 
privileges  and  righto  of  mortgage  thereunto 
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attached,  whatever  they  might  he;  and  the  said 
Joseph  Hernandez,  in  consequence  of  said  trans- 
fer and  sale  by  James  E.  Zunts,  now  claims  and 

£ re  tends  to  be  the  owner  of  said  property  here- 
l before  fully  described." 
After  such  an  averment  in  the  bill,  of  the 
purpose  and  effect  of  the  act  of  transfer  be- 
tween Zunts  and  Hernandez,  it  does  not  lie  in 
the  mouth  of  Cucullu  to  say  that  the  act  did  not 
convey  to  Hernandez  the  title  to  the  Cucullu 
notes  and  mortgages.  The  effect  of  the  act  of 
transfer  is  not  put  in  issue.  What  Hernandez 
claims  to  be  its  legal  import  is  admitted  by  the 
bill,  and  that  is  the  end  of  the  controversy  upon 
the  point.  We  think,  therefore,  that  the  title  of 
Hernandez  to  the  Cucullu  notes  and  mortgages 
must  be  considered  as  settled. 

Second.  It  is  insisted,  however,  by  complain- 
ant, that  even  should  the  title  of  Hernandez  to 
these  notes  and  mortgages  be  conceded,  never- 
theless it  can  avail  him  nothing,  because  the 
notes  are  prescribed. 

Article  3540  (3505)  of  the  Civil  Code  of  Lou- 
isiana declares:  "Actions  on  bills  of  exchange, 
notes  payable  to  order  or  bearer,  except  bank- 
notes, those  on  all  effects  negotiable  or  transfer- 
able by  indorsement  or  delivery,  and  those  on 
all  promissory  notes,  whether  negotiable  or 
otherwise,  are  prescribed  by  five  years,  reckon- 
ing from  the  day  when  the  engagements  were 
payable."  By  article  8551  (3516)  of  the  same 
Code,  prescription  may  be  interrupted  in  the  two 
modes  laid  down  in  article  8516  (8482);  viz. ,  first, 
by  a  natural  interruption,  as  when  the  debtor 
makes  acknowledgment  of  the  deb{;  or,  sec- 
I112]  ond,  by  the  institution  of  a  suit  against  the 
debtor. 

One  of  the  Cucullu  notes  fell  due  February 
1,  1851,  and  the  other  February  4,  1854.  By 
his  act  of  sale  of  the  Myrtle  Grove  Plantation 
to  Walker  on  September  28,  1857,  Cucullu  de- 
clared that  these  notes  had  been  renewed  and 
would  fall  due  February  4,  1858. 

The  complainant  claims  that  this  was  the  last 
natural  interruption  of  the  prescription  on  the 
notes  by  Cucullu,  and  that  as  no  suit  has  ever 
been  instituted  against  him  on  the  notes  by  any 
person,  or  any  demand  made  upon  him  for  their 
payment,  the  notes  are  prescribed. 

By  the  act  of  sale  from  Cucullu  to  Walker  of 
the  Myrtle  Grove  Plantation,  under  date  of  Sep- 
tember 28,1857,Cucullu  acknowledged  the  notes 
given  by  him  to  Villavaso  to  be  valid  debts,  and 
r.TCciUcu  the  time  when  they  would  fall  due. 
Wa'.ker  agreed  to  pay  the  Cucullu  notes  in  the 
pla  jc  and  stead  of  the  latter,  and  such  payment 
was  to  be  in  port  payment  of  the  purchase  price 
of  the  plantation. 

Walker  made  payments  of  interest  on  these 
notes  from  1858  up  to  February  4,  1861.  It  is 
the  settled  law  of  Louisiana  that  payments  made 
by  a  purchaser  of  property  who  assumes  as  part 
of  the  price  a  debt  due  by  his  vendor,  is  an  in- 
terruption of  prescription  as  to  that  debt,  both 
as  to  the  purchaser  and  vendor.  Cockfiekl  v.  Far- 
ley, 21  La.  Ann.,  528;  Colliery.  Hi*  Creditor*,  12 
Rob.  (La.),  899.  So  that  prescription  on  the  Cu- 
cullu notes  was  interrupted  as  late  as  February 
4,  1861. 

But  on  February  2, 1860,  Cucullu,  as  we  have 
seen,  institu'  3d  suit  against  Walker,  to  enforce 
lhe  latti"^  jontract  included  in  the  act  of  sale 
to  him  oi  the  Myrtle  Grove  Plantation,  to  com- 1 
See  18  Otto.  U.  8..  Book  26. 


pel  him  to  pay  the  Cucullu  notes.  To  this  suit 
Walker  appeared  and  made  various  defenses, 
and  the  case  has  been  pending  from  that  time 
until  now,  and  still  remains  undisposed  of.  In 
our  opinion  this  suit  is  a  natural  interruption  of 
the  prescription,  for  it  is  an  acknowledgment 
by  Cucullu,  in  the  most  explicit  form,  that  the 
notes  are  unpaid  and  of  his  liability  to  pay  them. 
It  is  an  acknowledgment  that  continues  from 
day  to  day  as  long  as  the  suit  remains  pending, 
so  that  it  is  not  merely  an  interruption  but  Is 
a  suspension  of  the  prescription.  Wilton  v.  Mar- 
tliall,  10  La.  Ann.,  831;  Furgtuon  v.  Glaze,  13 
La.  Ann.,  665;  Barrow  v.  Shield*,  18  La.  Ann., 
57.  [113; 

The  claim,  therefore,  that  the  Cucullu  notes 
are  prescribed  will  not  hold. 

Third.  It  is  next  insisted  by  complainant 
that  the  mortgages  given  by  him  to  Villavaso, 
not  having  been  re-inscribed,  as  required  by  the 
Code  of  Louisiana,  within  every  period  of  ten 
years  after  their  date,  have  become  prescribed, 
and  have  lost  their  lien  upon  the  property  d<* 
scribed  in  them. 

It  is  clear  from  the  decisions  of  the  Supreme 
Court  of  Louisiana  that  this  result  follows  only 
as  to  third  persons,  and  not  as  to  the  parties  to 
the  mortgage.  A  mortgage,  to  affect  third  per- 
sons, must  be  inscribed  in  the  mortgage  office, 
and  to  preserve  its  original  rank  as  to  third  per- 
sons, it  must  be  re-inscribed  before  the  expira- 
tion of  the  year  from  the  original  inscription. 
The  policy  of  the  law  is  to  make  an  investiga- 
tion of  liens  easy  and  simple,  and  therefore,  ex- 
cept for  legal  mortgages  in  favor  of  minors  and 
married  women,  no  search  for  mortgages  in  the 
mortgage  office  is  required  for  a  greater  period 
than  ten  years  prior  to  the  date  of  search. 

But  this  applies  to  third  persons  only,  and  not 
to  the  mortgagor  or  his  heirs. 

"By  the  words,  third  persons,  are  to  be  un- 
derstood all  persons  who  are  not  parties  to  tho 
act  or  to  the  judgment  on  which  the  mortgage 
is  founded."   Civil  Code,  art.  8848. 

"  Consequently  neither  the  contracting  par- 
ties nor  their  heirs,  nor  those  who  were  witnesses 
to  the  act  by  which  the  mortgage  was  stipu- 
lated, can  take  advantage  of  the  non-inscription 
of  the  mortgage."  Civil  Code,  art.  8344. 

By  the  omission  to  re-inscribe  a  mortgage  with- 
in tenyears  from  the  date  of  the  first  inscription, 
the  effect  of  the  inscription  and  not  of  the  mort- 
gage itself  ceases.  The  mortgage  remains  unim- 
paired as  between  the  mortgagor  and  his  heirs, 
and  the  mortgagees. 

The  general  doctrine  as  stated  has  been  re- 
peatedly declared  by  the  Supreme  Court  of 
Louisiana.  Bonin  v.  Durand,  2  La.  Ann.,  776: 
Haine*  v.  Verret,  11  La.  Ann.,  122;Seyburn  v. 
Deyri*,  25  La.  Ann.,  488;  Adam*  v.  Dannit,  27 
La.  Ann.,  828. 
The  rule  was  applied  to  a  witness  to  the  mort-  [114] 
in  the  case  of  Brownv.Sadler.lQLa.  Ann., 


From  these  provisions  of  the  Code  of  Louisi- 
ana and  the  decisions  of  the  Supreme  Court  of 
the  State  it  is  clear  that  no  inscription  of  the  Vil- 
lavaso mortgages  was  necessary  to  affect  Cucul- 
lu. He  being  the  mortgagor,  the  mortgages  re- 
mained valid  as  against  him,  without  inscription 
or  re-inscription.and  preserved  their  rank  over  a 
subsequent  mortgage  in  which  he  was  the  mort- 
gagee. 
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It  is  claimed,  however,  by  complainant,  that 
although  the  doctrine  may  apply  to  the  original 
inscription  it  does  not  apply  to  the  re-inscription 
of  a  mortgage;  that  unless  re-inscribed  within 
ten  years  from  its  date  the  mortgage  becomes 
prescribed  and  ineffectual  to  bind  even  the  mort- 

^fws  claim  does  not  seem  to  us  to  be  founded 
in  reason  nor  to  be  sustained  by  any  decisions  of 
the  Supreme  Court  of  Louisiana.  On  the  con- 
trary, that  court,  as  will  be  seen  by  the  cases 
above  cited,  makes  no  distinction,  so  far  as  this 
question  is  concerned,  between  the  original  in- 
scription and  subsequent  re-inscriptions. 

We  think,  therefore,  that  neither  the  lien  of 
the  mortgages  executed  by  Cucullu  nor  their 
priority  as  against  the  subsequent  mortgage  ex- 
ecuted to  him  by  Walker  has  been  lost. 

The  complainant  claims,  fourthly,  that  Her- 
nandez is  estopped  from  setting  up  the  mort- 
gages from  Cucullu  to  Villa vaso  as  superior  to 
the  mortgage  from  Walker  to  Cucullu,  because, 
in  his  intervention  in  the  case  of  VUlavaso.Zuntt, 
substituted,  v.  Walker,  he  had  claimed  that  the 
mortgage  from  Cucullu  to  Villavaso  had  lost  its 
lien  for  want  of  re-inscription,and  the  complain- 
ant asserts  that  this  claim  was  sustained  in  that 
case  by  the  Supreme  Court  of  Louisiana. 

An  examination  of  the  petition  of  Hernandez 
in  that  case,  and  the  decision  of  the  Supreme 
Court,  shows  that  the  question  of  precedence  be- 
tween the  mortgages  was  raised  on  a  different 
state  of  facts  from  that  on  which  the  question 
arises  here. 

Hernandez,  in  the  suit  of  Villavcuov.  Walker, 
in  which  Cucullu  was  not  a  party  and  did  not 
in  any  way  appear,  claimed  that  the  mortgage 
from  Cucullu  to  Villavaso  had.for  want  of  re-in- 
scription, lost  its  rank  as  against  him,  he  being 
the  owner  of  the  mortgage  from  Walker  to  Cu- 
cullu. The  Supreme  Court  of  Louisiana  sus- 
tained this  view,  and  put  its  decision  expressly 
on  the  ground  that  Hernandez  was  a  third  per- 
son in  the  act  of  mortgage  given  by  Cucullu  to 
Villavaso,  which  had  not  been  re-inscribed. 

In  the  present  suit  Cucullu  is  a  party,  and  is 
insisting  that  the  mortgages  given  by  himself  to 
Villavaso  has  lost  its  lien  for  want  of  re-inscrip- 
tion, and  that  the  mortgages  given  to  him  by 
Walker  should  have  priority. 

The  question  whether  the  Walker  mortgage, 
in  the  hands  of  Hernandez  as  owner,  is  entitled 
to  priority  over  the  Cucullu  mortgages  when  held 
by  Villavaso,  because  the  latter  had  not  been  re- 
inscribed,  is  very  different  from  this  question 
whether  Cucullu.when  claiming  to  be  the  owner 
of  the  Walker  mortgage,  can  assert  priority  over 
the  mortgages  executed  by  himself  to  Villavaso, 
because  the  latter  had  not  been  re-inscribed. 

In  his  intervention,  Hernandez  claimed  prior- 
ity for  the  Walker  mortgage  as  against  Villava- 
so, holder  of  the  Cucullu  mortgages,  because, 
as  to  the  latter,  he  was  a  third  person  and  the 
mortgage  had  not  been  re-inscribed.  In  this  case 
it  is  Cucullu  who  claims  priority  for  the  Walker 
mortgage,  which,  he  says,  he  owns,  against  his 
own  mortgage  to  Villavaso,  for  want  of  the  re- 
inscription  of  the  latter.  But  as  to  the  mortgage 
made  by  himself,  he  is  a  party  and  not  a  third 
person,  and  as  to  him  no  re-inscription  is  neces- 

^The  position  of  Hernandez  in  his  petition  in 
the  case  of  Villauuo  v.  Walker  is  not  inconsist- 
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ent  with  his  claim  here,  and  his  claim  in  this 
case  has  not  been  decided  against  him  by  the 
Supreme  Court  of  Louisiana  in  the  case  referred 
to.   See,  Villavaso  v.  Walker,  28  La.  Ann.,  775. 

Fifth.  The  complainant  claims  that  the  notes 
given  by  Cucullu  to  Villavaso  were  novated, 
and  Cucullu  released  by  the  extension  of  the 
time  for  their  payment,  granted  to  Walker  by 
Villavaso,  by  the  act  of  February  4,  1858. 

This  claim  is  based  on  article  8068  of  the  Civil 
Code,  which  declares:  "  The  prolongation  of  the 
time  granted  to  the  principal  debtor,  without 
the  consent  of  the  surety,  operates  as  a  discharge 
of  the  latter." 

To  make  this  article  applicable,  it  must  ap- 
pear that  .by  the  act  of  February  4,  1858,  by 
which  Walker  agreed  with  Cucullu  to  pay  the 
notes  executed  by  the  latter  to  Villavaso,  Walker 
became  the  principal  debtor,  and  Cucullu  the 
surety. 

It  cannot,  wo  think,  be  reasonably  claimed 
that  a  debtor  is  converted  into  a  surety  by  his 
creditor's  acceptance  of  an  additional  promise 
from  a  third  person  to  pay  the  debt  due  him  by 
his  debtor.  There  is  no  element  of  suretyship 
in  such  a  contract;  unless  it  be  that  the  addi 
tional  debtor  might  be  regarded  as  surety  for 
the  original  debtor.  The  relation  between  the 
creditor  and  the  original  debtor  is  not  changed 
by  such  an  arrangement. 

It  is,  however,  a  sufficient  answer  to  this 
claim  to  say  that  the  bill  of  complaint  contains 
no  allegation  in  reference  to  the  extension  of  the 
time  of  payment  granted  by  Villavaso  to  Walk- 
er, and  no  claim  that  Cucullu  was  discharged 
thereby,  and  no  allusion  is  made  to  the  subject 
in  any  part  of  the  pleadings.  The  claim  that, 
by  the  contract  of  Walker  with  Cucullu  to  pay 
his  notes  to  Villavaso,  Walker  became  the  prin- 
cipal debtor  and  Cucullu  the  surety,  and  that 
by  the  indulgence  given  by  Villavaso  to  Walker, 
Cucullu,  as  such  surety,  was  discharged,  ap- 
pears in  the  case  for  the  first  time  in  the  brief 
of  complainant's  counsel. 

The  evidence  to  show  the  facts  on  which  this 
claim  is  based  cannot  be  regarded,  for  there  is 
no  averment  in  the  bill  to  which  it  can  be  ap- 
plied. It  is  not  pertinent  to  any  issue  in  the 
case.  Wliitley  v.  Martin,  8  Beav. ,  326;  Smil/i 
v.  Clarke,  12  Ves.,  477;  Langdon  v.  Goddard, 
2  Story,  267;  Gordon  v.  Gordon,  8  Swans.,  400. 

Lastly,  It  is  averred  by  complainant  that  the 
purchase  made  by  Hernandez  from  Zunts,  of  the 
notes  and  mortgages  given  by  Cucullu  to  Villa- 
vaso, was  the  purchase  of  a  litigious  right;  and 
even  if  the  notes  and  mortgages  are  valid  claims, 
no  more  can  be  recoverea  by  Hernandez  than 
he  paid  to  Zunts,  and  this  sum  complainant 
avers  to  be  $2,100. 

This  claim  is  based  on  article  2652  of  the  Civil 
Code  of  Louisiana, which  declares:  "  He  against. 
whom  a  litigious  right  has  been  transferred,  may 
get  himself  released  by  paying  to  the  transferee 
the  real  price  of  the  transfer,  together  with  the 
interest  from  date." 

The  next  article,  2658,  defines  what  is  a  litig- 
ious right,  as  follows:  "  A  right  is  said  to  be 
litigious,  whenever  there  exists  a  suit  or  a  con- 
testation on  the  same." 

This  claim  cannot  be  sustained  for  two  rea- 
sons: first,  Hernandez  did  not  purchase  the 
Villavaso  notes  until  after  the  judgment  in  the 
Supreme  Court  thereon.   The  right  ceases  to 
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be  litigious  when  judgment  has  been  rendered. 
Mars/iall  v.  McOrea,  2  La.  Ann.,  79.  Secondly, 
it  has  been  repeatedly  decided  by  the  Supreme 
Court  of  Louisiana  that  the  purpose  of  article 
2652  was  to  prevent  litigation,  and  therefore  a 
defendant  who,  instead  of  paying  the  price  of 
the  transfer,  contests  the  suit  and  prolongs  the 
litigation,  defeats  the  very  object  of  the  article, 
ana  cannot  exercise  the  privilege  it  gives.  The 
complainant  should  have  paid  or  tendered  to 
Hernandez  the  real  price  of  the  transfer  with 
interest  from  date.  He  would  then  have  been 
in  a  position  to  claim  the  benefit  of  article 
2652.  He  cannot,  after  contesting  the  claim 
inch  by  inch  and  up  to  the  court  of  last  resort, 
cancel  it  by  paying  wliat  it  cost  his  adversary. 
Leftwieh  v.  Brown,  4  La.  Ann.,  104;  Pearsonv. 
Grice,  6  La.  Ann.,  288;  Rliodes  v.  Hooper,  6  La. 
Ann.,  356;  .town*  v.  DeL'Isle,  24 La.  Ann.,  248. 

We  think  that  the  attempt  of  Cucullu  to  get 
rid  of  his  notes  and  mortgages  given  by  him  to 
Yillavaso,  or  postpone  them  to  the  subsequent 
notes  and  mortgage  given  to  himself  by  Walker, 
must  fail,  and  ought  in  equity  to  fail.  Thirty 
years  ago  he  borrowed  from  Villavaso  $20,000, 
and  to  secure  this  money  executed  mortgages 
to  him  on  the  Myrtle  Grove  Plantation  which 
he  then  owned.  He  has  never  paid  that  debt. 
He  afterwards  sold  the  plantation  to  Walker 
and  took  his  notes  for  part  of  the  purchase 
money,  and  for  the  residue  his  stipulation  to 

Wy  off  the  Yillavaso  notes  and  mortgages, 
alker  has  not  paid  them.  While  enforcing 
the  lien  of  the  Walker  mortgage,  and  bringing 
the  property  to  sale  to  satisfy  it,  equity  requires 
that  out  of  the  proceeds  the  notes  of  Cucullu  to 
Yillavaso  should  be  first  paid,  unless  some  rea- 
son in  law  exists  by  which  they  are  postponed. 
We  have  been  able  to  find  no  such  reason.  We 
think  the  decree  of  the  Circuit  Court  woe  right, 
and  that  it  should  be  affirmed;  and  it  it  to  or- 
dered. 


company  with  its  certificate  that  the  State  held  the 
first-mortgage  bonds  of  the  company  for  a  like 
amount  as  security  to  the  holder ;  held,  that,  al- 
though the  State  was  not  liable  upon  its  bonds  be- 
cause they  were  unconstitutional,  this  certificate 
was  equivalent  to  ah  engagement  by  the  company 
that  the  bonds,  so  far  as  the  security  was  concerned, 
were  the  valid  obligations  of  the  State. 
2.  The  case  is  within  the  rule  which  makes  an  in- 


doraer  of  commercial  paper  the  guarantor  of  the 
genuineness  and  validity  of  the  Instrumc 
dorses. 


True  copy.  Test: 

James  H.  McKenney,  Clerk,  8up.  Court,  U.  8. 


FLORIDA  CENTRAL  RAILROAD  COM- 
PANY, Appl., 

J.  FRED  SCHUTTE  et  al. 


JACKSONVILLE,  PENSACOLA  AND  MO- 
BILE  RAILROAD  COMPANY,  Appt., 

J.  FRED  SCHUTTE  kt  al. 


WESTERN  NORTH  CAROLINA  RAIL- 
ROAD COMPANY,  Appt.,' 
v. 

GEORGE  F.  DREW, Governor,  etc.,  JACK- 
SONVILLE, PENSACOLA  AND  MOBILE 
RAILROAD  COMPANY  kt  al. 

(See  8.  C,  18  Otto,  118-145. ) 
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-ii  23??"  *r*1iro*?  company  put  on  the  market 
and  sold  bonds  of  a  State,  fodorsed  by  the  railroad 
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8.  Under  these  circumstances,  the  company  is  es- 
topped, so  far  as  its  own  liabilities  are  concerned, 
from  denying  the  validity  of  the  bonds. 

4.  Contracts  created  by  or  entered  into  under  the 
authority  of  statutes,  are  to  be  interpreted  accord- 
ing to  the  language  used  in  each  particular  case  to 
express  the  obligation  assumed. 

6.  Where  a  statutory  lien  in  the  nature  of  a  first 
mortgage  duly  registered,  was  given  the  State  on 
the  property  of  the  company  to  secure  the  company 
bonds,  and  the  State  as  trustee,  on  the  request  of 
the  bondholders,  commenced  proceedings  to  en- 
force such  lien  ,  held,  that  the  statute  has  made  the 
mortgage  of  the  company  security  for  the  payment 
of  the  obligations  of  the  State.  . 

8.  Although  the  provision  of  the  Act  in  respect  to 
the  execution  and  exchange  of  the  State  bonds  to 
unconstitutional,  the  one  in  relation  to  the  stat- 
utory lien  on  the  property  of  the  company  to  not 
void  also.  The  unconstitutional  part  of  the  statute 
may  be  stricken  out,  and  the  obligation  of  the  com- 
pany including  its  statutory  mortgage  in  favor  of 
theStato  bondholders  left  in  full  force. 

7.  It  cannot  be  said  that  a  case  to  not  authority  on 
a  point  because,  although  that  point  was  properly 
presented  and  decided,  something  else  was  round  in 
the  end  which  disposed  of  the  whole  matter. 

8.  A  bona  fide  holder  can  require  an  indorser  of  a 
commercial  security  to  pay  what  he  in  effect  agreed 
the  maker  must  pay. 

[Sob.  667,  668,  669.] 
Argued  Oct.  It,  18,  U,  16, 1880.  Decided  Jan. 
17,  1881. 

A  PPEAL8  from  theCircuitCourt  of  the  U  nited 
li-  States  for  the  Northern  District  of  Florida. 
The  cases  are  fully  stated  by  the  court. 
Messrs.  George  F.  Edmunds,  8.F.  Phil- 
lip*, James  M.  Baker,  P.  Phillips,  W. 
A.Maury  and  James  Baker, f  or  the  Florida 
Central  R.  R  Co.,  appellant,  in  No.  667. 

Messrs.  James  M.  Baker  and  James 
Baker,  for  the  J.  P.  &  M.  R.  R.  Co. ,  appellant, 
in  No.  668. 

Messrs.  S.  F.  Phillips  and  C.  M.  MeLoud, 
for  the  Western  N.  C.  R.  R  Co.,  appellant,  in 
No.  669. 

Mr.  Joseph  B.  Stewart,  for  the  Western  Divis- 
ion of  the  Western  N.  C.  R.  R.  Co. 

Messrs.  Matt.  H.  Carpenter,  C.  D.  Wil- 
lard,  Wayne  McVeagh,  Theo.  F.  H. 
Meyer  and  W.  O.  M.  Davis,  for  appellees, 
Schutte,  Drew  et  al. 

Mr.  Chief  Justice  Waite  delivered  the  opin-  r  ,  2ni 
ion  of  the  court:  1  1 

These  cases,  although  separate  in  form,  are  so 
connected  in  their  facts  that  they  mayproperly 
be  considered  and  decided  together.  The  facts 
are  these: 

The  Florida,  Atlantic  and  Gulf  Central  Rail- 
road Company,  incorporated  by  the  General 
Assembly  of  Florida  in  1858,  built  a  railroad 
from  Jacksonville  to  Lake  City.  The  Penascola 
and  Georgia  Railroad  Company,  also  incorpo- 
rated during  the  same  year,  built  a  road  from 
Lake  City  through  Tallahassee  to  Quincy  in  the 
direction  of  Mobile,  with  a  brpnch  to  Monticel- 
lo;  and  the  Tallahassee  Railroad  Company,  in- 
corporated at  a  somewhat  earlier  date,  built 
another  road  from  Tallahassee  to  St  Marks. 
Each  of  these  Companies  became  indebted  to  the 
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State  of  Florlla  under  the  provisions  of  the  In- 
ternal Improvement  law,  and,  as  a  consequence, 
the  road  of  the  Florida,  Atlantic,  and  Gulf 
Central  Company  was  sold, on  the 4th of  March, 
1888,  by  the  trustees  of  the  Internal  Improve- 
ment Fund,  under  the  authority  of  law,  to 
William  £.  Jackson  and  his  associates;  that  of 
the  Pensacola  and  Georgia  Company,  on  the 
Oth  of  February,  1869  to  F.  Dibble  and  his  as- 
sociates; and  that  of  the  Tallahassee  Company 
on  the  same  day  and  to  the  same  parties. 

The  road  from  Jacksonville  to  Lake  City  was 
paid  for  in  full,  and  a  conveyance  in  due  form 
executed  to  the  purchasers,  who,  on  the  29th  of 
July,  1888,  were  incorporated  by  the  General 
Assembly  of  the  State,  under  the  name  of  the 
Florida  Central  Railroad  Company,  and  given 
all  the  powers  and  franchises  of  the  Florida, 
Atlantic  and  Gulf  Central  Company.  They 
were  also  authorized  to  fix  the  amount  of  the 
capital  stock  of  the  Company,  and  the  number 
of  shares  into  which  it  should  be  divided.  In 
this  way  the  capital  was  put  at  $550,000,  with 
live  thousand  five  hundred  shares.  Of  these 
shares  George  W.  Swepson  afterwards  became 
the  purchaser  of  four  thousand  three  hundred 
and  seventy,  which  he  paid  for  with  money  in 
his  hands  belonging  to  the  Western  Division  of 
theWestern  North  Carolina  Railroad  Company, 
a  North  Carolina  Corporation,  which  he  fraud- 
ulently diverted  from  the  use  to  which  it  had 
been  appropriated  by  that  Company. 

Swepson  also  purchased,  with  the  funds  of 
the  same  North  Carolina  Corporation,  bonds  of 
the  Pensacola  and  Georgia  and  Tallahassee 
Companies  to  the  amount  of  $960,000,  or  there- 
abouts, and  on  the  24th  of  April,  1869,  he  en- 
tered into  a  contract  with  the  purchasers  of  the 
roads  of  those  companies  by  which  he  was  to 
deliver  them  these  bonds  to  use  in  making  their 
payments  of  purchase  money;  and  they,  as  soon 
as  they  could  get  the  necessary  authority  from 
the  Legislature,  were  to  raise  money  by  a  mort- 
gage on  the  property  and  pay  him  what  he  had 
advanced  to  buy  the  bonds,  with  certain  com- 
missions and  attorney's  fees,  and  $100,000  in 
addition.  The  contract  contemplated  an  in- 
corporation of  the  purchasers  after  the  manner 
of  the  Florida  Central  Company,  with  a  distri- 
bution of  one  third  of  the  stock  to  Swepson. 
As  security  for  the  payment  of  the  sum  agreed 
to  be  paid,  the  bonds  issued  under  the  contem- 
plated mortgage  were  to  be  disposed  of  in  a 
particular  way,  and  Swepson  was  to  be  given 
certain  privileges  in  the  election  of  directors. 
Under  this  arrangement  Swepson  handed  over 
$900,300  of  Pensacola  and  Georgia  and  Talla- 
hassee bonds  to  the  purchasers;  but  after  these 
lx>nds  had  been  applied  in  the  way  contemplated 
there  still  remained  a  balance  of  the  purchase 
money,  amounting  to  $472,065,  to  be  paid. 
Deeds  conveying  the  property  to  Dibble  tor 
himself  and  his  associates  were  executed  in  due 
form,  but  their  delivery  was  withheld  on  ac- 
count of  this  default  in  payment.  Dibble  and 
his  associates  being  unable  to  raise  the  money, 
Swepson,  by  putting  off  on  the  trustees  of  the 
Improvement  Fund  a  worthless  check  that  was 
never  paid,  for  the  amount  that  was  due,  got 
possession  of  the  deeds  and  had  them  duly  re-  j 
corded  April  22,  1869.  On  the  same  day  Dib- 
ble, for  himself  and  his  associates,  party  of  the 
first  part,  executed  a  paper  which  on  Its  face  I 
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purported  to  convey  the  roads  to  Swepson, 
"Said  party  of  the  second  part,  in  trust  for  the 
express  purpose  of  enabling  said  party  of  the 
second  part— which  he  hereby  agrees  and  binds 
himself  to  do — to  convey  the  same  to  that  in- 
corporation, consisting  or  to  consist  as  incorpo- 
rators of  snid  F.  Dibble  and  his  associates,  as 
soon  as  said  Dibble  and  his  associates  shall  have 
granted  to  them  such  a  similar  relief  as  the  Leg- 
islature of  the  said  State  of  Florida  granted  to 
Win.  E.  Jackson  and  his  associates  by  act  for 
relief  of  Wm.  £.  Jackson  and  his  associates, 
approved  July  29th,  1868,  and  also  for  the  fur- 
ther purpose  of  securing  said  party  of  the  sec-  [*2*J 
ond  part  in  all  advances  made  as  specified  and 
agreed  upon  in  the  said  agreement  between 
these  parties,  executed  and  dated  March  26th, 
1869,  and  the  advancement,  as  aforesaid,  of 
said  sum  of  four  hundred  and  seventy-two 
thousand  and  sixty-five  dollars,  "ntiljsuch  time 
as  said  relief  shall  have  been  granted'  and  said 
party  of  the  second  part  shall  have  conveyed 
said  property  to  said  incorporation,  as  herein- 
before prescribed." 

This  instrument  was  never  acknowledged  or 
recorded. 

On  the  24th  of  June,  1869,  the  proposed  Act 
of  incorporation  was  obtained,  by  which  Dib- 
ble and  his  associates,  as  purchasers  of  the  roads, 
were  made  a  body  corporate  under  the  name  of 
the  Tallahassee  Railroad  Company,  to  hold,  op- 
erate and  enjoy  the  property  purchased,  with 
all  the  powers,  privileges  and  franchises  of  the 
Pensacola  and  Georgia  and  the  original  Talla- 
hassee companies, and  with  power  to  issue  bonds 
secured  by  mortgage;  "Provided,  That  any  deed 
of  trust,  mortgage  or  conveyance , bond  or  bonds, 
or  security  which  may  have  been  executed, 
made,  created  or  contracted  for,  as  a  lien  on 
said  railroad  or  otherwise,  by  said  Franklin  Dib- 
ble, in  behalf  of  himself  and  his  associates,  prior 
to  the  passage  of  this  Act,  shall  be  valid  and  ef- 
fectual to  all  intents,  either  at  law  or  in  equity, 
as  a  lien  or  a  mortgage,  or  security  on  said  rail- 
road, as  if  the  same  had  been  made  by  virtue  of 
this  Act,  and  shall  in  nowise  be  affected  by  any 
provisions  thereof."   (Sec.  6.) 

The  new  Tallahassee  Company  was  duly  or- 
ganized under  this  charter,  and  took  possession 
of  and  operated  the  roads.  Afterwards,  to  re- 
move all  doubts  as  to  the  title  of  the  Corpora- 
tion to  the  property  of  the  old  Companies,  Dil>- 
ble,  for  himself  and  his  associates,  at  some  time 
during  the  year  1870,  executed  a  paper  which 
purported  to  be  a  conveyance,  in  due  form,  for 
that  purpose,  by  which  he  professed  to  relin- 
quish and  quitclaim  to  the  corporation  all  his 
rights.  This  pai>er  was  not  acknowledged,  and 
was  not  in  fact  a  legal  conveyance  of  the  prop- 
erty. No  conveyance  in  form  was  ever  exe- 
cuted by  Swepson,  neither  has  he  at  any  time, 
so  far  as  appears,  attempted  to  exercise  any 
rights  under  the  conveyance  or  transfer  which 
was  made  to  him.  .  1123] 

On  the  24th  of  Ju.ie,  1869,  an  Act  was  passed 
by  the  General  Assembly  of  Florida  to  "  per- 
fect the  public  works  of  the  State."  By  this 
Act,  "In  order  to  secure  the  speedy  completion, 
equipment  and  maintenance  of  a  connection  by 
railroad  between  Jacksonville,  on  the  Atlantic 
coast,  and  Pensacola,  on  the  Gulf  coast,  and 
Mobile,  in  Alabama,"  George  W.  Swepson,  Mil- 
ton S.  Littlefield,  J.  P.  Sanderson,  J.  L.  Re  Qua, 
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William  H.  Hunt,  their  associates,  successors 

Sd  assigns,  were  constituted  a  body  politic  and 
rporate  under  the  name  of  the  Jacksonville, 
Pensacola  and  Mobile  Railroad  Company.  This 
Company  was  authorized  to  build  a  railroad 
from  Quincy  to  the  Alabama  state  line,  and 
there  connect  with  any  road  running  to  Mobile, 
and  to  consolidate  with  the  several  companies 
owning  roads  from  Quincy  to  Jacksonville, from 
Tallahassee  to  St.  Marks,  and  the  branch  to 
Monticello.  The  original  charter  was  somewhat 
amended  on  the  28th  of  January,  1870,  after 
which  sections  9,  10,  11  of  the  original  charter, 
and  section  4  of  the  amended  charter,  were  as 
follows: 

"  Sec.  0.  In  order  to  aid  the  said  Jackson- 
ville, Pensacola  and  Mobile  Railroad  Company 
to  complete,  equip  and  maintain  its  road,  and 
to  aid  in  perfecting  one  of  the  public  works  em- 
braced in  the  internal  improvements  of  the 
Stutc,  the  governor  of  the  State  is  hereby  di- 
rected to  deli  ver  to  the  president  of  the  said  com- 
pany coupon  bonds  of  the  State  to  an  amount 
equal  to  sixteen  thousand  dollars  per  mile  for 
the  whole  line  of  road  and  length  of  railroad 
owned  by  or  belonging  to  said  Jacksonville, Pen- 
sacola and  Mobile  Railroad  Company,  in  ex- 
change for  first -mortgage  bonds  of  said  Railroad 
Company,  of  the  denomination  of  one  thousand 
dollars,  when  the  president  thereof  shall  certify 
upon  his  oath  that  the  road  or  parts  of  road 
for  which  he  asks  for  an  exchange  of  bonds  is 
completed,  and  is  in  good  running  order.  The 
said  bonds  shall  be  of  the  denomination  of  one 
thousand  dollars,  signed  by  the  governor,  coun- 
tersigned by  the  treasurer,  sealed  with  the  great 
seal  of  the  State;  shall  bear  eight  per  cent  inter- 
est, payable  semi-annually,  and  shall  be  pay- 
able to  bearer.  They  shall  be  dated  on  the  nrst 
day  of  January,  A.  D.  1870,  and  shall  be  due 
thirty  years  thereafter,  and  principal  and  inter- 
est shall  be  payable  at  such  place  in  the  Cityof 
New  York  as  the  governor  shall  designate.  The 
coupons  for  interest  shall  be  payable  to  bearer, 
and  shall  be  authenticated  by  the  written  or  en- 
graved signature  of  the  treasurer:  Provided, 
noxoever,  That  when  the  Jacksonville,  Pensacola 
and  Mobile  Railroad  Company  shall  or  may  de- 
termine to  pay  the  interest  in  gold  for  or  upon 
their  bonds  or  the  bonds  designated  in  the  10th 
section  of  an  Act  entitled  'An  Act  to  Perfect  the 
Public  Works  of  the  State/  approved  June  24, 
1869,  upon  giving  notice  to  the  governor  of  such 
intention,  then  the  State  bonds  aforesaid  and 
the  coupons  for  interest  on  said  bonds  shall  be 
payable  in  gold,  notice  of  which  shall  be  given 
by  the  governor  in  some  paper  published  m  the 
City  of  New  York,  and  at  the  capital  of  this 
State,  to  be  designated  by  the  governor. 

"  Sec  10.  In  exchange  for  the  bonds  of  the 
State  above  described,  the  president  of  the  Com- 
pany shall  deliver  to  the  governor  of  the  State 
coupon  bonds  of  the  company,  bearing  a  like 
rate  of  interest,  payable  to  the  State  of  Florida, 
signed  by  the  president,  sealed  with  the  corpo- 
rate seal;  coupons  payable  to  State  of  Florida, 
authenticated  by  the  written  or  engraved  signa- 
ture of  the  president.  The  bonds  shall  be  of 
such  denominations,  not  leas  than  one  thousand 
dollars,  as  the  said  Company  may  choose,  and 
principal  and  interest  shall  be  payable  at  the 
same  time  andplaceas  the  aforesaid  state  bonds. 

"  Sec.  11.  To  secure  the  principal  and  inter- 
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est  of  the  said  company  bonds,  the  State  of 
Florida  shall,  by  this  Act,  have  a  statutory  lien, 
which  shall  be  valid  to  all  intents  and  purposes 
as  a  first  mortgage  duly  registered,  on  the  port 
of  the  road  for  which  the  state  bonds  were  de- 
livered, and  on  all  the  property  of  the  Company, 
real  and  personal,  appertaining  to  that  part  of 
the  line  which  it  may  now  have  or  may  here- 
after acquire,  together  with  all  the  rights,  fran- 
chises and  powers  thereto  belonging,  and  in  case 
of  a  failure  of  the  Company  to  pay  either  prin- 
cipal or  interest  of  its  bonds  or  any  part  there- 
of for  twelve  months  after  the  same  shall  be- 
come due,  it  shall  be  lawful  for  the  governor  to 
enter  upon  and  take  possession  of  said  property 
and  franchises,  and  sell  the  same  at  public  auc- 
tion, after  having  first  given  ninety  days'  notice 
by  public  advertisement  in  at  least  one  news- 
paper published  in  each  of  the  following  places: 
the  City  of  New  York,  in  the  8tate  of  New 
York,  the  City  of  Savannah,  in  the  State  of 
Georgia,  and  the  City  of  Tallahassee,  in  the 
State  of  Florida,  for  lawful  money  of  the  United 
States,  and  for  nothing  else,  except  that  the 
State,  for  its  own  protection,  may  become  the 
purchaser  at  said  sale,  and  may  pay  on  said  pur- 
chase any  evidences  of  indebtedness  the  State 
may  hold  against  said  roads,  which  purchase 
money  or  said  evidences  of  indebtedness  shall 
be  paid  on  the  day  of  sale  into  the  Treasury  of 
this  State,  or  within  ten  days  thereafter;  and 
all  moneys  arising  from  said  sale  and  paid  into  [125] 
the  Treasury  of  this  State,  as  heretofore  pre- 
scribed, shall  be  promptly  and  exclusively  ap- 
plied to  the  payment  and  satisfaction  of  the 
bonds  issued  by  the  State  of  Florida,  under  this 
Act;  and  in  case  the  holders  of  said  bonds  do 
not  present  them  for  redemption  within  ninety 
days  after  said  sale,  the  treasurer  shall  invest 
the  same,  or  any  part  thereof  which  may  be  re- 
maining in  his  hands,  in  the  securities  of  the 
United  8tates,  to  be  held  by  the  8tate  of  Florl 
da,  as  trustee  for  the  bondholders,  until  said 
bondholders  shall  demand  the  same,  upon  which 
demand  the  treasurer  shall  immediately  turn 
over  or  pay  said  securities  to  the  bondholders. 
The  purchaser  or  purchasers  of  said  road  shall 
be  by  said  sale  possessed  of  all  the  rights,  priv- 
ileges and  franchises  of  said  defaulting  Com- 
pany, together  with  the  franchise  of  use  and 
being  a  body  politic,  and  the  governor  shall, 
upon  the  payment  of  said  purchase  money  into 
the  Treasury  of  this  State,  as  above  provided, 
immediately  cause  the  purchaser  or  purchasers 
of  said  road  at  said  sale  to  be  placed  in  the  act- 
ual possession,  use  and  enjoyment  thereof,  and 
cause  all  the  books,  papers  and  real  and  per- 
sonal property  of  said  Company,  of  every  de- 
scription, together  with  its  franchise  of  use  and 
being  a  body  politic  and  corporate,  to  be  turned 
over  to  said  purchaser  or  purchasers,  and  the 
purchaser  or  purchasers  of  said  road  shall  be  by 
said  sale  possessed  of  all  the  rights,  privileges 
and  franchises  of  said  defaulting  company,  to- 
gether with  the  franchise  of  use  and  being  a 
body  politic  and  corporate,  and  may  use  any 
new  corporate  name  they  see  fit,  and  make  and 
use  a  new  seal  upon  signifying  their  action  in 
writing  to  the  governor,  ana  thereafter  may 
exercise  all  the  rights  of  a  body  corporate  and 
privileges  thereof,  and  of  said  defaulting  Com- 
pany, under  said  new  name,  for  the  term  of 
thirty-five  years,  to  date  from  the  time  «f  pur- 
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chase  a»  aioresaid.    That  auy  such  sale  shall  be 
ratified  by  the  Legislature  before  the  same  shall 
become  effective." 
••Sec.  4.   Thattnc  governor  shall,  for  tac 

furpose  of  further  aiding  said  Jacksonville, 
'ensacola  and  Mobile  Railroad  Company  in  the 
speed v  construction  of  its  road,  delirer  to  the 
president  of  said  Company  coupon  bonds  of  this 
State,  of  the  same  character  as  those  above  de- 
scribed in  this  Act,  to  the  amount  of  sixteen 
thousand  dollars  per  mile,  upon  receiving  for 
and  from  the  president  of  said  Company  first- 
mortgage  bonds  of  like  amount  on  any  part  or 
portion  of  the  road  between  Quincy  and  Jack- 
sonville; Provided,  however,  The  state  bonds  un- 
der this  section  shall  not  be  exchanged  for  first- 
mortgage  bonds  for  a  greater  length  than  one 
[126]  hundred  miles  of  any  part  of  railroad  between 
Quincy  and  Jacksonville;  Provided,  The  said 
railroad  company  or  companies  shall  not  issue 
first  mortgage  bonds  to  a  greater  amount  than 
sixteen  thousand  dollars  per  mile." 

Under  the  authority  of  this  Act  the  new  Tal- 
lahassee Company  was  consolidated  with  the 
Jacksonville,  Pensacola  and  Mobile  Company, 
May  26,  1870,  by  the  name  and  having  the  cor- 
porate powers  of  the  Jacksonville,  Pensacola 
and  Mobile  Railroad  Company,  with  a  capital 
of  $6,000,000,  divided  into  60,000  shares.  Pre- 
vious to  this  time  M.  S.  Littlefield  had  succeed- 
ed to  all  the  rights  of  Swepson  in  these  several 
transactions,  and  in  the  distribution  of  stock  in 
the  consolidated  Company  he  was  given  88,483 
shares  of  the  agreed  capital.  He  represented  9,080 
out  of  the  10,000  shares  at  the  meeting  of  the 
stockholders  of  the  Jacksonville,  Pensacolaand 
Mobile  Company  which  voted  for  the  consoli- 
dation, and  17,098,  of  the  80,000  shares  of  the 
Tallahassee  Company  voting  to  the  same  effect. 
The  Florida  Central  Company  never  entered 
into  the  consolidation,  and  the  consolidated 
Company,  therefore,  only  became  the  owner  of 
the  roads  west  of  Lake  City. 

After  the  consolidation  was  perfected,  the 
Jacksonville,  Pensacola  and  Mobile  Company 
executed  its  bonds,  payable  to  the  State  for 
$8,000,000,  as  allowed  by  section  ten  of  its  char- 
ter, and  received  in  exchange  bonds  of  the  State 
for  the  same  amount,  such  as  were  provided  for 
in  section  nine,  and  in  the  following  form: 

"  United  States  of  America. 
No.    ]  State  of  Florida.  [No. 

It  is  hereby  certified  that  the  State  of  Flori- 
da justly  owes  to  or  bearer,  one  thou- 
sand dollars,  redeemable  in  gold  coin  of  the 
United  States,  at  the  Florida  State  agency,  in  the 
City  of  New  York,  on  the  first  day  of  January, 
1900,  with  interest  thereon  at  the  rate  of  eight 
per  centum  per  annum,  payable  half-yearly  at 
the  said  Florida  State  agency,  in  gold,  on  the 
first  days  of  July  and  January  in  each  year, 
from  the  date  of  this  bond  and  until  the  prin- 
cipal be  paid,  on  surrendering  the  proper  cou- 
pons hereto  annexed. 
Tallahassee,  January  1st,  1870. 

Harrison  Reed,  Governor 

(FLORIDA  BREAT  SEAL.) 

rl2Ti  S.  B.  Conner,  Treasurer. 

1      J      Issued  in  accordance  with  Act  of  the  Legisla- 
ture of  Florida,  approved  January  28th,  1870." 
Form  of  Coupon. 
The  State  of  Florida  will  pay  to  bearer 
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forty  dollars  in  gold,  at  the  state  agency  in  the 

City  of  New  York,  for  interest  due  

on  bond  for  $1,000. 
"  No.  S.  B.  Conner,  Treasurer. 

"  Indorsement. 
"  State  of  Florida. 

No      1  THIRTY-TEAR 

,J  EIGHT  PER  CENT  BOND. 

Payable  January  1st,  1900.    Interest  payable 

1st  July  and  January  ,in  gold,  at  Florida  state 

agency,  in  the  city  of  New  York. 

Tnis  bond  is  one  of  a  series  issued  in  aid  of 
the  Jacksonville,  Pensacola  and  Mobile  Rail- 
road Company,  to  the  extent  of  $10,000  per 
mile  upon  completed  road.  The  State  of  Flor- 
ida holding  the  first-mortgage  bonds  of  said 
railroad  company  for  a  like  amount,  as  further 
security  to  the  holder  hereof. 

Harrison  Ref~\ 

Ooternor  of  Florida." 

These  bonds  of  the  State,  thus  indorsed, were 
put  in  the  hands  of  Littlefield,  the  president  of 
the  Company,  to  be  disposed  of,  and  he,  under 
an  arrangement  previously  made  with  S.  W. 
Hopkins  &  Co.,  of  New  York  and  London, 
handed  the  bonds  over  to  them  for  sale. 

'  Some  time  in  the  spring  of  1870,  Littlefield, 
who  was  at  the  time  president  of  the  Jackson- 
ville, Pensacola  and  Mobile  Company,  and  a 
director  in  the  Florida  Central,  caused  $1,000,- 
000  of  the  bonds  of  the  last  named  Company  to 
be  printed  in  New  York,  and  .signed  there  by 
one  H.  H.  Thompson  as  treasurer-  of  the  Com- 
pany. These  bonds  were  made  payable  to  the 
State,  and  purported  to  be  executed  under  the 
authority  of  the  Act  of  January  28,  187Q|  to 
amend  the  Act  of  June  24,1869,  "To  perfect  the 
public  works  of  the  State,"  and  given  in  ex- 
change for  bonds  of  the  State  to  aid  the  Jack- 
sonville, Pensacola  and  Mobile  Company.  Aft- 
er having  been  signed  by  Thompson,  they  were 
taken  by  Littlefield  to  Washington,  where  they 
were  signed  by  Swepson  as  president  of  the  Com- 
pany. Afterwards  the  seal  of  the  Company  was 
put  to  them, but  undoubtedly  in  an  irregular  and 
surreptitious  way.  It  is  apparent,  also,  from 
the  evidence,  that  when  Thompson  signed  the 
bonds  as  treasurer  he  had  not  been  formally 
elected  to  that  office  by  the  directors,  but  at  a 
meeting  of  the  directors,  on  the  25th  of  May, 
Littlefield  stated  that  Swepson,  the  late  presi- 
dent, had  appointed  Thompson  as  secretary  and 
treasurer  of  the  Company  for  the  past  year,  and 
on  his  motion  this  action  of  the  president  was 
approved. 

On  the  80th  of  May,  1870,  an  agreement  was 
entered  into  between  Littlefield  and  one  Ed- 
ward Houston,  both  stockholders  of  the  Flor- 
ida Central  Company.by  which  this  $1,000,000 
of  bonds  was  put  in  the  hands  of  Houston  as 
collateral  security  for  a  debt  from  Littlefield  to 
him,  and  on  the  2d  of  June,  at  a  meeting  of  the 
stockholders  of  the  Company,  the  following 
resolutions  were  unanimously  adopted : 

"Resolved,  that  bonds  to  the  extent  of  sixteen 
thousand  dollars  per  mile  be  issued  by  this  Com- 
pany, which  bonds  shall  be  a  first  lien  or  mort- 
gage on  the  Florida  Central  railroad,  its  equip- 
ments, franchise,  road-bed,  workshops  and  de- 
pots, excepting,  however,  the  town-lots  in  the 
City  of  Jacksonville  not  used  for  depot  pur- 
poses. 
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And,  whereas,  the  late  president,  George  W. 
Swepson,  caused  to  be  prepared  bonds  to  be 
i*ued  by  this  Company  preparatory  to  an  order 
of  the  board  of  directors  to  that  effect,  and 
which  bonds  were  signed  by  said  Swepson  as 
president  of  this  Company  and  countersigned 
by  H.  H.  Thompson,  treasurer: 

Be  it  therefore  resolved,  that  the  said  bonds 
so  signed  by  said  Swepson  and  countersigned 
by  said  Thompson,  to  the  extent  of  sixteen 
thousand  dollars  a  mile,  be  and  thev  are  hereby 
adopted  as  the  bonds  to  be  issued  under  the 
foregoing  resolution,  and  that  such  bonds  when 
so  issued:  shall  be  a  first  lien  or  mortgage  on  the 
.said  Florida  Central  Railroad,  its  equipment, 
franchise,  road-bed,  workshops  and  depots  (ex- 
cepting the  lots  in  Jacksonville  not  used  for 
depot  purposes). 

"Be  it  further  resolved,  that  said  bonds  shall 
lie  placed  in  the  hands  of  Edward  Houston  for 
the  purposes  agreed  upon  by  an  arrangement 
between  himself  and  Milton  S.  Littlefieid,  who 
is  the  owner  of  nearly  all  the  stock  in  this  com- 
pany, which  bonds  or  their  proceeds  are  to  be 
held  and  applied  according  to  the  terms  of  said 
arrangement,  except  the  proportion  thereof  ap- 
plicable  or  apportionable  to  the  stock  owned  by 
other  parties  and  upon  the  satisfaction  other- 
wise of  the  terms  of  said  arrangement  with  said 
Houston,  the  said  bonds  are  to  be  by  him 
transferred  to  Milton  S.  Littlefieid,  or  accord- 
ing to  his  direction,  to  the  extent  of  the  stock 
owned  by  him  at  the  time. 

Resolved  further,  that  the  directors  be  di- 
rected to  carry  the  foregoing  resolutions  into 
effect." 

On  the  seventh  of  June,  after  these  resolu- 
tions were  passed,  the  original  agreement  be- 
tween Littlefieid  and  Houston  was  modified  so 
as  to  provide  for  a  substitution  and  exchange  of 
the  bonds  of  the  State  for  the  bonds  of  the  Com  - 

Siny,  and  a  sale  of  the  bonds  of  the  State  by 
op  kins  &  Co.,  they  to  pay  from  the  proceeds 
certain  sums  to  different  parties,  ana  the  re- 
mainder, if  any,  to  Littlefieid.  So  far  as  ap- 
pears, nothing  was  to  go  to  the  Jacksonville, 
Pensacola  and  Mobile  Company. 

Afterwards,  on  the  21st  of  November,  1870, 
at  a  meeting  of  the  directors  of  the  Company,  a 
report  was  received  from  a  committee  appointed 
to  take  into  consideration  the  past  issue  of 
bonds,  as  follows: 

"The  committee  finding  that  the  bonds  signed 
byG.W.  Swepson.president.and  counter-signed 
by  H.  H.  Thompson, treasurer,  are  in  such  form 
as  that  they  cannot  be  used  to  carry  out  the  in- 
tention of  their  issue  when  they  were  adopted, 
report  the  following  resolution  in  respect  there- 
to: 

Resolved,  That  the  resolution  adopting  the 
bonds  to  be  issued  by  the  company,  signed  by 
George  W.  Swepson,  president,  and  H.  H. 
Thompson,  treasurer,  at  a  meeting  of  the  board 
of  directors,  held  on  the  2d  of  June,  A.  D.  1870, 
be  and  the  same  is  hereby  rescinded,  and  that 
said  bonds  be  destroyed. 

The  resolution  as  reported  was  unanimously 
adopted,  but  the  bonds  were  never  destroyed, 
and  Houston,  on  the  11th  of  January,  1871,  de- 
livered them  to  Coddington  upon  certain  trusts, 
and  he  exchanged  them  for  state  bonds,  which 
he  took  to  New  York,  and  afterwards,  on  the 
18th  of  April,  placed  in  the  hands  of  Hopkins 
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&  Co.  in  London,  for  sale.  On  the  18th  of 
April,  1871,  at  a  meeting  of  the  stockholders  of 
the  Company,  the  following  resolution  was 
passed: 

"Resolved,  That  Edward  Houston  is  author- 
ized to  place  the  bonds  referred  to  in  the  pre- 
amble and  resolutions  of  the  stockholders, 
adopted  June  2,  1870,  in  the  hands  of  8.  W. 
Hopkins  &  Co.,  for  the  purposes  mentioned  in 
said  resolutions,  subject  to  tin.-  same  exceptions 
therein  expressed  with  respect  to  the  propor- 
tion thereof  applicable  to  the  stock  owned  by  [130] 
other  parties,  and  according  to  the  same  terms 
therein  mentioned." 

These  state  bonds  were  in  uie  same  form  as 
those  exchanged  with  the  Jacksonville,  Pen- 
sacola and  Mobile  Company,  and  they  had 
upon  them  similar  indorsements. 

On  the  24th  of  March,  1870,  J.  L.  Henry,  N. 
W.  Woodfin.W.  P.  Welch,  W.  G.  Candler,  and 
W.  W.  Rollins  were  appointed  by  the  General 
Assembly  of  North  Carolina  a  commission  "To 
examine  and  fully  investigate  the  condition  and 
affairs  of  the  Western  Division  North  Carolina 
Railroad  Company,  as  far  as  it  concerns  the  ad- 
ministration of  G.  W.  Swepson,  late  president 
thereof,  and  to  make  a  full  and  final  settlement 
of  all  accounts  and  liabilities  of  said  president, 
G.  W.  Swepson,  in  connection  with  said  com- 
pany," ana  this  commission,  on  the  18th  of 
April,  1870,  entered  into  the  following  agree- 
ment: 

"Memorandum  of  agreement  and  settlement  be- 
tween the  Florida  Central  Railroad  Company, 
George  W.  Swepson,  president,  and  the  Jack- 
sonville, Pensacola   and  Mobile  Railroad 
Company,  Milton  8.  Littlefieid,  president, 
and  Milton  8.  Littlefieid,  majority  owner  of 
the  stock  of  said  companies,  and  also  of  the 
stock  of  the  Tallahassee  Railroad  Company, 
of  the  first  part,  and  the  Western  Division  of 
the  Western  North  Carolina  Railroad  Com- 
pany, represented  by  N.  W.  Woodfin.W.  G. 
Candler,  W.  Pink  Welch,  andW.W.  Rollins, 
Commissioners  appointed  by  an  Act  of  the 
Legislature  of  North  Carolina,  approved  by 
the  stockholders  of  said  Corporation,  of  the 
second  part,  witnesseth: 
"That,  whereas,  George  W.  Swepson,  late 
president  of  the  Western  Division  of  the  West- 
ern North  Carolina  Railroad  Company,  made 
certain  investments  of  the  funds  of  said  Com- 
pany in  securities  of  and  interests  in  the  said 
Florida  Central  Railroad,  Jacksonville,  Pensa- 
cola, and  Mobile  Railroad,  and  the  Tallahassee 
railroad,  of  the  said  State  of  Florida,  as  per  re- 
port made  by  the  said  GeorgeW.  Swepson  to  the 
said  Commissioners,  amounting  in  the  aggre- 
gate to  the  sum  of  one  million  two  hundred  and 
eighty  seven  thousand  four  hundred  and  thirty 
six  dollars  and  three  cents,  to  bear  interest  from 
the  first  day  of  November,  1869,  at  the  rate  of 
eight  per  cent  per  annum;  and  whereas,  the  said 
George  W.  Swepson  heretefore  conveyed  to  the 
said  Milton  S.  Littlefieid,  subject  to  the  pay- 
ment of  the  above  recited  claim,  his  interest  in 
the  above  recited  railroads;  and  whereas,  the  [131] 
said  Littlefieid  has  received  authority  from  the 
Legislature  of  the  State  of  Florida  and  the  sev- 
eral railroad  companies  to  receive  bonds  to  be  is- 
sued by  and  for  account  of  the  several  railroad 
companies,  which  bonds  are  to  be  exchanged 
for  the  bonds  of  the  State  of  Florida,  to  be 
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issued  for  Lie  purpose  of  aiding  the  finances  of 
the  said  several  railroad  companies,  all  of  which 
bonds  are  now  in  a  state  of  preparation;  and 
whereas,  the  said  Milton  8.  Littlefleld  has  made 
a  contract  with  8.  W.  Hopkins  &  Co.,  No.  71 
Broadway,  for  the  disposition  of  said  bonds  as 
the  same  may  be  issued,  the  proceeds  of  the  is- 
sue of  the  bonds  of  the  Florida  Central  Railroad 
Company  of  the  said  State  of  Florida,  amount- 
ing to  nine  hundred  and  sixty  thousand  dollars, 
-re  to  be  applied  to  the  payment  of  the  existing 
i  .abilities  of  the  said  several  railroad  companies, 
including  the  sum  of  one  hundred  and  fifty 
thousand  dollars  to  be  paid  to  the  commission- 
ers aforesaid,  for  the  purpose  of  paying  exist- 
ing liabilities  of  the  said  Western  Division  of  the 
Western  North  Carolina  Railroad  Company. 

It  is  understood  and  agreed  by  the  parties  of 
the  first  and  second  part  that  the  proceeds  of 
the  sale  of  the  said  bonds,  so  to  be  issued  by 
the  said  Florida  Railroad  Companies  and  the 
said  State  of  Florida,  are  to  be  equally  divided, 
dollar  for  dollar,  between  the  Western  Divis- 
ion of  the  Western  North  Carolina  Railroad 
Company  and  the  said  Florida  railroads,  and  as 
the  commissioners  aforesaid  receive  by  this 
first  sale  of  bonds  only  the  sum  of  one  hundred 
and  fifty  thousand  dollars,  it  is  further  under- 
stood and  agreed  that  out  of  the  proceeds  of  the 
sale  of  the  issue  of  the  bonds  of  the  Jackson- 
ville, Pensacola,  and  Mobile  Railroad  there  is 
first  to  be  received  by  the  commissioners  afore- 
said a  sum  sufficient  to  be  equal  to  the  amount 
received  by  and  on  account  of  the  said  Florida 
railroads,  and  then  an  equal  amount  is  to  be  re- 
ceived by  the  said  Commissioners  and  the  said 
Florida  railroads,  dollar  for  dollar,  until  the  en- 
tire amount  of  one  million  two  hundred  and 
eighty-seven  thousand  and  thirty-six  dollars  and 
three  cents,  with  interest  at  eight  per  cent,  as 
aforesaid, being  the  sum  reported  by  the  parties 
of  the  first  part  as  due  to  the  Western  Division 
of  the  Western  North  Carolina  Railroad, is  fully 
paid. 

It  is  further  understood  and  agreed  by  the 
parties  of  the  first  and  second  parts,  that  all 
the  interest  owned  or  claimed  by  the  said  par- 
ties of  the  first  part,  Qeorge  W.  Swepson  and 
Milton  8.  Littlefleld,  or  which  they  as  individ- 
uals have  a  right  to  control,  in  the  said  Florida 
railroads,  are  hereby  pledged  for  the  faithful 
fulfillment  of  this  contract  without  the  right  on 
r  -     ,  the  part  of  any  party  to  interfere  with  our  man- 
I  a**J  agement  or  control  of  the  affairs  of  the  road. 
(Signed)      George  W.  Swepson, 

Pntt  Fla.  Cent.  R.  R.  Co. 

M.  8.  LlTTLEFIELD, 
M.  8.  LlTTLEFIELD, 

Pre*.  J.  P.  &  M.  R.  R.  Co. 
N.  W.  Woodfin, 
W.  W.  Rollins, 
W.  G.  Candlbb, 
W.  P.  Welch, 

Oommimionert. 

Witnesses:  M  W.  Ransom, 
R.  R.  Swepson." 

While  these  different  proceedings  were  go- 
ing on,  and  for  a  very  considerable  time  after- 
wards, strenuous  efforts  were  made  by  some 
parties  interested  to  prevent  a  sale  of  the  bonds 
of  the  State  which  had  thus  been  put  out.  No- 
tices of  the  fraud  were  extensively  published 
both  in  this  country  and  in  Europe.  Letters  were 
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written  to  those  engaged  in  putting  the  bonds  on 
the  market,  and  suits  were  begun;  but,  notwith- 
standing all  this,  we  are  entirely  satisfied  from 
the  evidence  that  twenty-eight  hundred,  or 
thereabouts,  of  bonds  riven  in  exchange  for 
those  of  the  Jacksonville,  Pensacola  and  Mo- 
bile Company,  and  two  hundred  and  six  given 
for  those  of  the  Florida  Central  Company, 
were  actually  sold  and  are  now  owned  by  bona 
fide  purchasers,  most  or  all  of  whom  are  citi- 
zens of  Holland.  We  have  reached  this  con- 
clusion without  the  aid  of  the  depositions  taken 
in  Amsterdam  and  which  were  excluded  in  the 
court  below.  There  cannot  be  a  doubt  that  the 
Governor  of  Florida  was  active  in  promoting 
the  sale,  as  was  also,  to  some  extent,  the  chair- 
man of  the  commission  appointed  by  the  Gen- 
eral Assembly  of  North  Carolina.  The  bonds 
were  taken  at  once  to  London,  and  from  there 
put  on  the  market  in  Holland,  where  most  or 
all  of  the  sales  appear  to  have  been  made.  The 
bonds  were  undoubtedly  steeped  in  fraud  at 
their  inception,  but  they  were  nevertheless  ap- 
parently state  bonds  on  the  market  in  a  foreign 
country,  among  a  people  largely  unacquainted 
with  the  English  language,  and  offering  tempt- 
ing inducements  by  reason  of  their  liberal  in- 
terest to  those  who  were  seeking  investments.  [1S8] 
To  promote  their  sale,  those  interested  in  the 
scheme  kept  a  part  of  the  proceeds  to  meet  the 
interest  for  a  tfme  as  it  matured.  Under  these 
circumstances  it  is  easy  to  see  how,  in  the  course 
of  two  or  three  years,  with  the  help  of  skillful 
managers,  the  amount  now  out  would  be  found 
in  the  hands  of  persons  who  believed  thev  were 
holding  a  good  and  safe  investment.  At  any 
rate,  upon  the  facts  as  they  are  presented  to  us, 
we  must  hold  that  in  this  suit  the  present  own- 
ers of  the  bonds  occupy  the  position  of  pur- 
chasers for  value  and  in  good  faith  and  are  en- 
titled to  relief  accordingly. 

In  March,  1872,  the  Trustees  of  the  Internal 
Improvement  Fund  of  Florida  commenced  a 
suit  in  Duval  Circuit  Court,  Florida,  against 
the  Jacksonville,  Pensacola  and  Mobile  Com- 
pany, to  recover  the  balance  that  was  due  upon 
the  purchase  of  the  Pensacola  and  Georgia  and 
Tallahassee  roads,  for  which  the  fraudulent 
check  was  given  by  Swepson,  and  to  enforce  an 
equitable  lien  they  claimed  to  have  on  the  prop- 
erty as  security  for  the  payment.  After  this 
suit  was  begun,  Daniel  P.  Holland  recovered  a 
judgment  against  the  Company  and  levied  upon 
and  sold  its  railroad  under  execution,  he  him- 
self becoming  the  purchaser  and  getting  into 
possession.  He  thereupon  was  made  a  party  to 
the  suit  of  the  trustees,  and  in  his  answer 
claimed  to  be  the  owner  of  the  road,  free  of  all 
liens  in  favor  of  the  trustees  or  of  the  State  on 
account  of  the  bonds  exchanged  for  the  Com- 
pany's bonds  under  the  amended  charter.  At 
its  January  Term,  1876,  the  Supreme  Court  of 
the  State  decided  in  that  case  that  the  title 
which  Holland  took  by  bis  purchase  was  sub- 
ject to  the  prior  liens  on  the  property,  and  that 
the  bonds  of  the  State  were  unconstitutional 
and  void,  but  that  the  bona  fide  holders  of  the 
State  bonds  were  entitled  to  the  benefit  of  the 
statutory  lien  to  secure  the  company  bonds 
which  were  given  in  exchange  for  the  state 
bonds.  This  case  is  reported  in  IS  Fla,,  465  to 
649. 

In  March,  1872,  the  State  of  Florida  inati- 
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tuted  another  trait  in  the  Duval  Circuit  Court 
against  the  Florida  Central  Railroad  Company 
and  others,  alleging  a  default  in  the  payment 
of  the  interest  due  on  the  bonds  of  that  Com- 
pany given  in  exchange  for  the  bonds  of  the 
State,  and  seeking  to  enforce  tho  statutory  lien 
by  sale  and  an  application  of  the  proceeds  to 
the  holders  of  the  bonds  of  the  State.  To  this 
suit  the  Company  answered,  setting  up  to  some 
[  134]  extent  the  frauds  that  are  complained  of  in  the 
present  case,  and  further  averring  that  the  bonds 
of  the  State  were  unconstitutional  and  void  and 
that  the  railroad  bonds  were  not  a  lien.  This 
uuit  also  went  to  the  Supreme  Court  of  the 
State  on  appeal,  and  it  was  there  decided,  at 
the  January  Term,  1876.  1,  That  the  state 
bonds  were  unconstitutional;  2,  that  the  Florida 
Central  Company  was  authorized  by  the  Act 
of  January,  28,  1870,  to  issue  the  bonds  held 
by  the  State,  and  that  thereby  a  first  lien  was 
created  on  the  road  of  the  Company  in  favor  of 
the  bona  fide  holders  of  the  state  bonds;  8,  that 
there  were  no  such  circumstances  connected 
with  the  issue,  delivery  and  exchange  of  the 
bonds  as  would  excuse  the  Company  from  their 
payment  to  bona  fide  holders;  but,  4,  that  there 
was  no  proof  in  that  case  showing  that  any  of 
the  state  bonds  were  actually  so  held.  This 
case  is  reported  in  the  same  volume  of  reports, 
pp.  690  to  782. 

Afterwards,  at  the  January  Term,  1878,  in 
the  case  of  the  Trustee*  Imp.  Fund  v.  J.  P.  db 
M.  R.  R.  Co.,  the  same  court  repeated  its  de- 
cision that  the  state  bonds  were  unconstitu- 
tional and  that  the  statutory  lien  was  good  in 
favor  of  bona  fide  holders.  The  court  also  in 
that  case  established  the  lien  of  the  trustees  on 
the  roads  of  that  Company  prior  in  right  to  all 
others,  as  security  for  the  payment  of  the  bal- 
ance due  on  the  sales  under  which  the  present 
Company  got  title  to  its  roads.  The  amount  due, 
as  found  by  the  court  below  in  its  decree,  is 
$661,846.66,88 of  April  2,1874.  16  Fla.,  708-788. 

After  some  of  these  decisions,  and  on  the  80th 
of  December,  1876,  the  holders  of  the  state 
bonds  represented  in  the  present  suits,  and  hav- 
ing 2,751  of  the  Jacksonville,  Pensacola  and 
Mobile  issue,  and  197  of  the  Florida  Central, 
united  and,  through  a  committee,  applied  to 
the  Governor  of  the  State  to  seize  and  sell  the 
roads  under  the  statutory  liens  for  their  benefit. 
Complying  with  this  request,  the  Governor  ad- 
vertised the  roads  for  sale,  and  thereupon  the 
Western  Division  of  the  Western  North  Caro- 
lina Railroad  Company  filed  two  bills  in  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Florida,  one  to  enjoin  the 
I  1351  Bftle  °*  ^e  Florida  Central  road,  and  the  other 
that  of  the  Jacksonville,  Pensacola,  and  Mobile 
Company.  A  preliminary  injunction  having 
been  granted  and  the  sale  stopped,  J.  Fred. 
Schutte  and  others,  representing  the  state  bond- 
holders, filed  their  bill  in  the  same  court  to  ob- 
tain a  decree  for  the  sale  of  the  roads  to  pay 
their  bonds.  In  all  these  cases,  pleadings  were 
filed  and  testimony  taken,  but  before  any  final 
hearing  the  General  Assembly  of  North  Caro- 
lina passed  an  Act  repealing  all  Acts  creating 
or  continuing  in  existence  the  Western  Division 
of  the  Western  North  Carolina  Company,  and 
vesting  in  the  Western  North  Carolina  Railroad 
Company  absolutely  all  its  rights,  credits,  rights 
of  action  and  effects,  with  authority  for  the 
See  18  Otto. 


Western  North  Carolina  Company  to  prosecute, 
defend  and  manage  any  or  all  suits  p  ending  in 
which  the  Western  Division  Compaiy  was  in- 
terested. This  having  been  suggested  to  the 
court  below  after  the  cases  were  called  up  fcr 
hearing,  the  suits  instituted  in  the  name  of  the 
Western  Division  Company  were  revived  in  the 
name  of  the  Western  North  Carolina  Company, 
and  the  parties  to  the  suit  of  Schutte  and  other* 
corrected  so  as  to  adapt  that  case  to  this  change 
in  circumstances.  A  hearing  was  then  had  in 
all  the  suits,  which  resulted  in  decrees  dismiss- 
ing the  bills  of  the  Western  North  Carolina- 
Railroad  Company.  In  the  Schutte  suit  a  firs' 
lien  was  declared  in  favor  of  the  Trustees  of  tin* 
Internal  Improvement  Fund  upon  the  road  of 
the  Jacksonville,  Pensacola  and  Mobile  Com- 
pany as  far  west  as  Quincy,  to  secure  the  pay- 
ment of  $463,175.87,  with  interest  at  eight  per 
cent  from  March  20, 1 869,  that  being  the  amount. 
of  the  original  purchase  money  of  that  road  un- 
paid, and  a  second  lien  in  favor  of  the  complain- 
ants upon  the  entire  road  of  that  Company,  in- 
cluding a  few  miles  built  west  of  Quincy,  to 
secure  the  amount  of  state  bonds  held  by  them, 
given  in  exchange  for  the  bonds  of  the  Jackson- 
ville, Pensacola  and  Mobile  Company,  the  prin- 
cipal of  which  was  $2,751,000,  and  the  accrued 
interest  $1,655,001.60.  A  first  lien  was  declared 
on  the  road  of  the  Florida  Central  Company  for 
$197,000  of  principal,  and  $118,515.20  of  inter- 
est,on  account  of  bonds  of  the  State  given  in  ex- 
change for  the  bonds  of  that  Company.  Further 
provision  was  made  in  the  decree  for  the  sale 
of  the  roads  separately,  and  an  application  of 
the  proceeds  to  the  payment  of  the  several  sums  [136] 
so  found  to  be  due  from  each  respectively,  in 
the  order  of  the  priority  of  the  liens. 

From  the  decrees  dismissing  the  bills  of  the 
Western  North  Carolina  Company,  that  Com- 
pany appealed.  From  the  decree  in  the  Schutte 
case  the  Western  North  Carolina  Company, the 
Florida  Central  Company,  and  the  Jacksonville, 
Pensacola  and  Mobile  Company  were  allowed 
an  appeal.  In  perfecting  their  appeal  the  West- 
ern North  Carolina  Company  and  the  Florida 
Central  Company  save  bonds  which  operated 
as  a  supersedeas.  Before,  however,  either  ap- 
peal was  docketed  here,  a  settlement  was  con- 
cluded between  the  Western  North  Carolina 
Company  and  the  bondholders,  and  pursuant 
to  an  understanding  to  that  effect,  the  appeal 
of  that  Company  was  docketed  and  dismissed 
in  this  court  on  the  13th  of  September,  1879, 
pursuant  to  the  28th  Rule. 

At  the  last  term  an  application  was  made  to 
set  aside  the  supersedeas  obtained  on  the  bond 
of  the  Florida  Central,  because  the  approval  of 
the  bond  was  obtained  by  fraud  and  perjury. 
This  motion  was  granted.  R.R.  Co.  v.  Schutte, 
100  U.  8.,  644  [XXV.,  605].  After  this,  on  ap- 
plication to  this  court  in  behalf  of  parties  inter- 
ested in  the  administration  of  the  assets  of  the 
Western  Division  Company,  and  upon  a  repre- 
sentation that  the  settlement  which  had  been 
made  by  the  Western  North  Carolina  Company 
was  in  fraud  of  their  rights  and  without  their 
consent,  an  order  was  made  to  the  effect  that 
the  dismissal  be  set  aside  and  the  cause  re-in- 
stated, if  the  Western  Division  Company  filed 
with  the  clerk  of  this  court  by  the  first  Monday 
in  February  a  bond,  such  as  was  specially  des- 
ignated.  This  bond  was  given  and  approved 
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on  the  second  day  of  February,  1880,  and  in 
time. 

Upon  these  facto,  gathered,  with  the  help  of 
counsel,  from  the '  confused  mass  of  papers 
brought  here  as  the  transcript  of  part  of  the 
record  below,  and  filling  nearly  fifteen  hundred 
printed  pages,  many  questions  have  been  pre- 
sented and  ably  argued.  We  will  first  consider 
the  special  position  which  the  Western  North 
Carolina  Company,  as  the  successor  of  the  West- 
ern Division  Company,  occupies.  So  far  as  the 
Florida  Central  is  concerned,  it  is  not  claimed 
that  the  Western  Division  could  have  had  any 
other  righto  than  such  as  belong  to  a  stock- 
holder holding  a  controlling  interest  in  the  stock 
[1871  of  the  Corporation.  Its  moneys  were  wrong- 
fully invested  in  that  stock  by  an  embezzler. 
Swepson,  the  embezzler,  bought  the  stock  as 
.stock,  and  if  the  Company  whose  money  was 
embezzled  adopts  his  purchase,  the  stock  must 
be  taken  as  he  held  it,  and  subject  to  such  in- 
cumbrances as  were  put  on  it  while  in  his  hands. 
This  is  not  seriously  disputed. 

As  to  the  Jacksonville,  Pensacola  and  Mobile 
Company,  an  attempt  is  made  to  reach  the 
property  of  the  Company  because  of  the  trust 
deed  or  agreement  executed  by  Dibble  to  Swep- 
son, after  the  conveyances  from  the  Trustees  of 
the  Internal  Improvement  Fund  had  been  pro- 
cured through  Swepson's  fraud.  That  instru- 
ment purported,  however,  to  be  in  trust  for 
Swepson,  to  convey  to  the  Company  to  be  cre- 
ated by  an  Act  incorporating  the  purchasers' 
of  the  property  as  soon  as  the  necessary  legis- 
lation to  that  effect  could  be  obtained.  It  was 
not  executed  in  a  form  to  pass  title,  and  the 
security  was  only  to  continue  under  this  plan 
until  the  contemplated  corporation  could  be  or- 
ganized. When  the  Act  of  incorporation  was 
obtained,  the  Company  at  once,  without  objec- 
tion from  Swepson  or  anyone  in  his  interest, 
took  possession  of  the  property  and  operated 
the  railroad  as  owner.  Littlefleld,  who  hud  suc- 
ceeded to  all  of  Swepson's  righto  under  his  sev- 
eral contracts,  assumed  the  absolute  control  of 
the  Company  and  was  its  principal  stockholder. 
Both  Swepson  and  Littlefleld  were  named  as 
corporators  of  the  Jacksonville,  Pensacola  and 
Mobile  Company,  incorporated  on  the  same 
day  with  the  purchasers,  which  shortly  after, 
as  no  doubt  was  from  the  beginning  intended, 
absorbed  the  purchasers*  Corporation  and  took 
possession  of  its  property.  No  one  ever  dis- 
puted the  title  of  the  Jacksonville,  Pensacola 
and  Mobile  Company  until  long  after  this  liti- 
gation l>cgan,  and  the  Western  Division  Com- 
pany in  its  original  bill  distinctly  averred  that 
the  ownership  of  the  property  was  in  that,  com- 
pany. Littlefleld  held  a  controlling  interest  in 
the  stock,  and  that  undoubtedly  represented 
the  proceeds  of  Swepson's  embezzlements  in- 
vested in  the  Pensacola  and  Georgia  and  Tal- 
lahassee bonds,  through  which  the  North  Car- 
olina Company  seeks  to  reach  the  property. 
This  is  clearly  recognized  in  the  contract  of 
settlement  entered  into  between  Swepson,  Lit- 
tlefleld and  the  commissioners  of  North  Caro- 
138]  Una,  on  the  16th  of  April,  1870,  by  which  it 
was  agreed  that  the  North  Carolina  Company 
should  be  paid  the  money  it  had  lost  from  the 
proceeds  or  the  sales  of  the  state  bonds  to  be  is- 
sued to  the  Jacksonville,  Pensacola  and  Mobile 
Company  on  the  faith  cf  its  ownership  of  this 
884 


very  property.  Certainly  under  such  circum- 
stances the  North  Carolina  Company  is  estopped 
from  setting  up  title  to  the  property  as  against 
the  bona  fide  holders  of  these  bonds.  In  this 
litigation  that  Company  can  occupy  no  other 
position  than  that  of  an  equitable  owner  of  the 
stock  of  Littlefleld  in  the  Jacksonville,  Pensa- 
cola and  Mobile  Company,  and  all  incum- 
brances on  the  property  are  necessarily  incum- 
brances on  the  stock  which  the  property  in  le- 

fal  effect  represents.  The  settlement  with 
wepson  was  undoubtedly  conditional,  and  not 
to  be  complete  until  the  money  agreed  on  was 
paid,  but  nevertheless  the  North  Carolina  Com 

Eany  became  by  the  transaction  a  seller  of  the 
onds  and  is  estopped  accordingly. 
This  disposes  also  of  the  claim  that  tne  lien 
in  favor  of  Swepson,  created  by  the  deed,  or 
agreement,  of  trust  to  him,  was  saved  by  tk;. 
proviso  at  the  end  of  section  6  of  the  Act  in- 
corporating the  new  Tallahassee  Company.  It 
is  apparent  from  the  whole  tenor  of  the  instru- 
ment that  this  was  not  intended  as  a  continu- 
ing security,  and  it  is  equally  clear  from  the 
evidence  that  the  stock  that  stands  in  Little- 
field's  name  represents  all  the  interest  which  he 
or  Swepson  held  in  the  property,  as  security 
or  otherwise,  when  these  suits  were  begun.  In 
addition  to  this,  as  the  instrument  was  imper- 
fectly executed  and  was  never  recorded,  it 
passed  no  title  as  against  bona  fide  purchasers. 
The  cases,  then,  in  all  their  aspects,  are  to  be 
treated  as  they  would  be  if  the  several  compa- 
nies were  alone,  each  for  itself,  defending  the 
claims  made  by  the  bondholders. 

We  proceed,  then,  to  inquire  whether  the 
Companies  or  either  of  them  can  successfully 
defend  the  Schutte  suit.  At  the  outset  it  will 
be  conceded  that  the  state  bonds  are  unconsti- 
tutional. The  Supreme  Court  of  the  State  has 
three  times  so  decided  in  cases  where  the  ques- 
tion was  directlv  presented  by  the  pleadings, 
and  apparently  fully  argued.  In  State  of  Fla. 
v.  Ander$on,ilV.S.,  667  [XXIII.,  290],  we 
said  this  delicate  question  was  "  one  it  was  em- 
inently proper  the  courts  of  Florida  should  deter- 
mine, and  while  we  are  not  now  prepared  to  say 
that  these  decisions  are  conclusive  on  us,  they 
certainly  are  not  of  such  doubtfull  correctness 
as  to  make  it  proper  that  they  should  be  disre- 
garded. The  conclusions  were  reached  by  ap- 
plying the  language  of  article  12,  section  7,  of  the 
Constitution  of  1868,  to  the  condition  of  affairs 
in  the  State  when  that  Constitution  was  adopt- 
ed. Such  a  question  is  peculiarly  within  the 
province  of  the  courts  of  the  State  to  decide, 
and  we  ought  not  to  depart,  from  what  they 
have  done,  except  for  imperative  reasons. 

-  But  it  by  no  means  follows  that,  because  the 
State  is  not  liable  on  its  lx>nds,  the  Companies 
arc  free  from  responsibility  under  their  statu- 
tory mortgages.  By  the  express  provisions  of 
the*  Act  the  state  bonds  were  to  be  given  the 
Company  in  exchange  for  its  own  bonds.  The 
Company,  not" the  State, was  to  use  and  dispose 
of  the  state  bonds.  The  object  of  the  State 
was  to  aid  the  Company  with  its  credit.  The 
state  bonds  were  to  be  made  payable  to  bearer 
and  negotiable, while  the  company  bonds  were 
to  the  State  alone  and  not  negotiable.  The 
company  bonds  were  to  be  coupon  bonds  and 
payable  at  the  same  time  and  place  as  the  state 
bonds,  and,  if  the  Company  paid  its  interest  in 
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gold,  it  was  the  duty  of  the  State  to  pay  in  the 
same  way.  It  is  clear,  therefore,  the  intention 
was  that,  as  between  the  8tate  and  the  Com- 
pany, the  State  was  to  be  the  guarantor  of  the 
company  bonds,  and  the  Company  the  princi- 
pal debtor.  With  the  public,  however,  it  was 
different.  There  the  State  was  the  debtor,  and 
the  Company  was  only  known  through  the 
statutes  under  which  the  bonds  were  put  out, 
and  the  certificates  indorsed  on  the  bonds  them- 
selves, which  were  that  the  State  held  "the 
first- mortgage  bonds  of  the  railroad  company 
for  a  like  amount  as  security  to  the  holder 
hereof."  Such  bonds  of  the  State  with  such 
indorsements  the  Company  put  on  the  market 
and  sold.  Under  these  circumstances,  the  cer- 
tificate of  the  Governor  as  to  the  security  held 
by  the  State  is  in  legal  effect  the  certificate  of 
the  Company  itself,  and  equivalent  to  an  en- 
gagement on  the  part  of  the  Company  that  the 
bond,  so  far  as  the  security  is  concerned,  is  the 
valid  obligation  of  the  State.  The  case  is 
clearly  within  the  reason  of  the  rule  which 
makes  every  indorser  of  commercial  paper  the 
iruarantor  of  the  genuineness  and  validity  of  the 
[  140]  instrument  he  indorses.  We  cannot  doubt  that 
under  these  circumstances  the  Company  is  es- 
topped, so  far  as  its  own  liabilities  are  con- 
cerned, from  denying  the  validity  of  the  bonds. 
Having  negotiated  them  on  the  faith  of  such  a 
certificate,  the  Company  must  be  held  to  have 
agreed,  as  part  of  its  own  contract,  whatever 
that  was,  that  the  bonds  were  obligatory. 

What,  then,  were  the  engagements  into  which 
these  several  Companies  entered  when,  as  is  al- 
leged, they  accepted  the  bonds  of  the  State  in 
exchange  for  their  own,  and  put  them  on  the 
market  for  what  they  appeared  on  their  face  to 
be  worth  as  commercial  paper?  And  here  it  is 
proper  to  say  that  contracts  created  by  or  en- 
tered into  under  the  authority  of  statutes,  are 
to  be  interpreted  according  to  the  language  used 
in  each  particular  case  to  express  the  obligation 
assumed.  Where  the  State  is  concerned  the 
words  employed  are  sometimes  to  be  taken  most 
xtrongly  against  the  other  party,  but  in  this,  as 
in  other  cases  of  contracts,  language  is  to  be 
given,  if  possible,  its  usual  and  ordinary  mean- 
ing. The  object  is  to  find  out  from  the  words 
used  what  the  parties  intended  to  do.  Every 
statute,  like  every  contract,  must  be  read  by 
itself,  and  it  no  more  follows  that  one  statutory 
contract  is  like  another  than  that  one  ordinary 
contract  means  what  another  does.  Of  course, 
general  rules  of  construction  may  and  should 
lie  called  into  use  when  required, and  sometimes, 
when  certain  words  used  in  statutes  arc  under- 
stood to  have  a  certain  meaning,  the  same  words 
will  be  given  the  same  meaning  in  other  like 
cases;  still,  in  the  end,  it  must  be  determined 
from  the  language  used  in  each  particular  case 
what  has  been  done,  or  agreed  to  be  done,  in 
that  case.  We  have  been  thus  careful  to  state 
these  familiar  principles  in  this  connection  to 
guard  against  the  use  of  this  case  as  authority 
in  others  where  the  contract,  even  though  it  be 
created  by  or  under  the  authority  of  a  statute, 
is  not  the  same. 

In  the  present  case,  a  statutory  lien,  in  the 
nature  of  a  first  mortgage  duly  registered,  was 
given  the  8tate  on  the  property  of  the  Company 
lo  secure  the  principal  and  interest  of  the  com- 
pany bonds,  with  power  in  the  Governor,  if  de- 
vice 18  Otto. 


fault,  for  a  certain  length  of  time,  should  be 
made  in  the  payment  of  principal  or  interest,  to  [141] 
take  possession  of,  advertise  and  sell  the  prop- 
erty tor  lawful  money  of  the  United  States,  and 
nothing  else,  unless  the  State,  for  its  own  pro- 
tection, should  become  the  purchaser,  when  the 
price  might  be  paid  in  money  or  such  obliga- 
tions of  the  Company  as  the  State  should  hold. 
In  case  of  a  sale  the  purchase  money,  as  well  as 
the  evidences  of  the  Company's  indebtedness 
taken  as  money,  were  to  be  paid  into  the  state 
treasury,  and  promptly  and  exclusively  applied 
to  the  payment  and  satisfaction  of  the  bonds  isr 
sued  by  the  State  under  the  authority  of  the 
Act  now  in  question.  If  the  holders  of  the  state 
bonds  did  not  present  them  within  ninety  days 
after  the  sale,  the  treasurer  was  required  to  in- 
vest the  money  remaining  in  his  hands  in  the 
securities  of  the  United  States,  "  to  be  held  by 
the  State  of  Florida  as  trustee  for  the  bond- 
holders," until  demand  of  the  payment  of  the 
bonds,  when  it  was  made  the  duty  of  the 
treasurer  to  turn  over  the  securities  to  the  bond- 
holders. It  would  seem  as  though  language 
could  not  be  used  indicating  more  clearly  an  in- 
tention to  have  the  lien,  what  the  Governor 
when  he  made  the  exchange  certified  it  to  be,  a 
security  for  the  holder  of  the  state  bonds.  It 
is  quite  true  that,  by  section  18  of  the  Act  un- 
der which  the  Jacksonville,  Pensacola  and  Mo- 
bile Company  wasorganized.theCompany  could, 
at  any  time  before  maturity,  pay  off  its  own 
bonds  in  national  currency,  or  in  bonds  of  the 
State;  but  that  does  not  change  the  character 
of  the  trust  created  by  section  11,  in  case  no  such 

Eyinent  was  made.  Here  no  payment  of  any 
ad  has  been  made,  and  no  foreclosure  of  the 
lien  has  been  attempted  by  the  State  except  in 
the  interest  of  the  bondholders.  The  State,  from 
the  beginning,  has  recognized  its  obligations  as 
trustee,  and,  on  the  request  of  the  bondholders, 
commenced  the  proceedings,  under  the  author- 
ity of  this  statute,  which  nave  resulted  in  the 
present  suits.  Indeed,  one  of  the  decisions 
against  the  constitutionality  of  the  bonds  was 
rendered  in  a  suit  instituted  by  the  State,  ap- 
parently on  its  own  motion,  to  enforce  the  lien 
m  behalf  of  the  bondholders.  In  our  opinion 
there  is  no  occasion  for  applying  here  the  doc- 
trines of  subrogation,  because,  in  unmistakable 
language,  the  statute  has  made  the  mortgage  of 
the  Company  security  for  the  payment  of  the 
obligations  of  the  State.  This  we  understand 
to  be  in  accordance  with  the  opinion  of  the  state 
court,  as  expressed  in  the  Holland  and  Florida 
Central  cases,  reported  in  the  15th  and  16th  of  ( 142] 
Florida  Reports. 

It  is  contended,  however,  that  as  the  provis- 
ion of  the  Act  in  respect  to  .the  execution 
and  exchange  of  the  state  bonds  is  unconstitu- 
tional, the  one  in  relation  to  the  statutory  Ken 
on  the  property  of  the  Company  is  void  also, 
and  must  fall.  We  do  not  so  understand  the 
law.  Undoubtedly  a  constitutional  part  of  a 
statute  may  be  so  connected  with  that  which  is 
unconstitutional,  as  to  make  it  impossible,  if 
the  unconstitutional  part  is  stricken  out,  to  give 
effect  to  what,  taking  the  whole  together,  ap- 
pears to  have  been  the  legislative  will.  In  such 
a  case  the  whole  statute  is  void;  but  in  this,  as 
in  every  other  case  of  statutory  construction,  all 
depends  on  the  intention  of  the  Legislature,  as 
shown  by  the  general  scope  of  the  law.  To 
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our  minds  it  is  clear,  in  the  present  case,  that 
the  object  of  the  Legislature  was,  not  to  create 
a  debt  which  the  State  was  expected  to  pay,  but 
to  aid  the  Company  in  borrowing  money  upon 
the  credit  of  the  State.  As  between  the  State 
and  the  Company  the  debt  for  the  money  bor- 
rowed was  to  be  the  debt  of  the  Company.  If 
the  State  paid  its  bonds  from  its  own  funds  the 
mortgage  could  be  enforced  to  compel  the  Com- 
pany to  make  the  State  good  for  all  such  pay- 
ments. If  the  State  did  not  pay,  then  the  cred- 
itors had  their  own  recourse  upon  the  mortgage. 
The  state  credit.sofaras  the  State  and  the  Com- 
pany were  concerned, was  only  to  aid  tbe  Com- 
pany in  borrowing  money  on  its  own  bonds. 
In  any  event,  the  Company  was  to  be  bound  for 
the  payment  of  the  entire  debt  when  it  matured, 
and  its  property  was  to  be  given  as  security. 
Under  these  circumstances,  it  seems  to  us  that 
the  unconstitutional  part  of  the  statute  may  be 
stricken  out  and  the  obligation  of  the  Company, 
including  its  statutory  mortgage  in  favor  of  the 
state  bondholders,  left  in  full  force.  The  strik- 
ing out  ia  not  necessarily  by  erasing  words,  but 
it  may  be  by  disregarding  the  unconstitutional 
provision,  and  reading  the  statute  as  if  that  pro- 
vision was  not  there.  These  bonds,  as  state  ob- 
ligations, were  void, but  as  against  the  Company 
which  had  actually  put  them  out,  they  were 
good. 

This  disposes  of  this  part  of  the  case  so  far  as 
the  Jacksonville,  Pensacola  and  Mobile  Com- 
»14«i   pany  is  concerned.   No  claim  is  made  that  the 
*  statute  does  not  on  its  face  authorize  that  Com- 

pany to  exchange  its  bonds  for  those  of  the 
State,  or  that  the  lien  is  not  created  by  the  ex- 
change. Neither  is  it  claimed  that  the  necessary 
corporate  action  was  not  had  to  get  the  bonds 
out  under  the  forms  of  law.  Although  on  the 
10th  of  December,  1870,  a  resolution  was  passed 
by  the  directors  of  the  Company, ordering  a  re- 
call of  the  bonds  on  account  of  the  proposed 
misapplication  of  the  proceeds  of  the  sales  to  be 
made,  an  actual  withdrawal  was  never  effected, 
and  the  bonds  have  got  into  the  hands  of  bona 
fide  holders.  The  very  resolutions  which  di- 
rected the  recall  asserted  the  previous  lawful  and 
regular  issue. 

As  to  the  Florida  Central  Company,  however, 
the  case  is  different,  and  it  is  claimed  not  only 
that  the  statute  did  not  authorize  the  exchange 
of  the  bonds  and  the  creation  of  the  lien,  but  also 
that  the  Company  did  not  in  its  corporate  char- 
acter execute  its  own  bonds  or  make  the  ex- 
change. 

As  to  the  first  question,  we  deem  it  sufficient 
to  say  that  the  Supreme  Court  of  Florida  has  dis- 
tinctly decided  that  in  the  case  of  this  Company, 
as  well  as  the  other,  the  statutory  authority  was 
complete.  The  point  was  directly  made  by  the 
pleadings  and  as  directly  passed  on  by  the  court. 
Although  the  bill  in  the  case  was  finally  dis- 
missed because  it  was  not  proved  that  any  of 
the  state  bonds  had  been  sold,  the  decision  was 
in  no  just  sense  dictum.  It  cannot  be  said  that 
a  case  is  not  authority  on  one  point  because, 
although  that  point  was  properly  presented  and 
decided  in  the  regular  course  of  the  considera- 
tion of  the  cause,  something  else  was  found  In 
the  end  which  disposed  of  the  whole  matter. 
Here  the  precise  question  was  properly  pre- 
sented, fully  argued,  and  elaborately  considered 
in  the  opinion.  The  decision  on  this  question 
886 


was  as  much  part  of  the  judgment  of  the  court 
as  was  that  on  any  other  of  the  several  matters 
on  which  the  case  as  a  whole  depended. 

This,  like  the  constitutionality  of  the  Act,  is 
a  question  of  local  law.  It  depends  on  the  pe- 
culiar condition  of  local  affairs.  If  the  decision 
is  not  conclusive  on  us,  it  is  of  high  authority 
under  the  circumstances,  and  we  are  not  in- 
clined to  disregard  it.  The  holders  of  the  com- 
mercial paper  put  out  by  the  Company  and 
bought  on  the  faith  of  the  State  are  entitled  to  [144) 
the  benefit  of  every  presumption  in  their  favor. 

The  next  important  inquiry  is  whether  the 
necessary  authority  for  the  issue  and  exchange 
of  the  bonds  was  given  by  the  Corporation  it- 
self. Certainly  the  resolution  of  June  2,  1870, 
is  on  its  face  sufficient  for  that  purpose,  as  is 
also  that  of  April  18, 1871 .  It  is  true  Littlefield 
now  swears  that  these  meetings  of  the  stock- 
holders and  directors  were  irregular  and  with- 
out sufficient  notice;  but  it  is  worthy  of  remark 
that,  in  the  resolution  of  November  21,  rescind- 
ing that  of  June  2,  there  is  no  pretense  that  the 
original  resolutions  were  not  lawfully  passed 
and  binding  on  the  Company.  The  rescission  is 
put  entirely  on  the  ground  that  the  form  of  the 
bonds  was  not  such  as  to  carry  out  the  intention 
of  the  Company  in  directing  their  issue.  Mi. 
L'Engle  also,  in  his  letter  to  Boissevain,  giving 
notice  of  tbe  frauds  that  had  been  practiced  on 
the  Company,  substantially  conceded  that  the 
issue  of  the  bonds  was  authorized  by  the  Com- 
pany, and  confined  his  protest  to  the  improper 
use  that  was  being  made  of  them.  It  is  clear 
to  our  minds  from  the  whole  case,  that,  but  for 
the  fraudulent  disposition  of  tbe  bonds,  the  cor- 
porate action  of  the  Company  in  putting  them 
out  would  have  been  considered  sufficient.  Lit- 
tlefleld's  character,  as  it  appears  all  through 
this  voluminous  record,  is  not  such  as  to  entitle 
him  to  any  favorable  consideration  as  a  wit- 
ness or  otherwise.  He  and  Swepson  have  both 
shown  themselves  capable  of  the  most  shame- 
less frauds,  and  we  cannot  but  look  with  sus- 
picion upon  everything  they  do  or  say.  We  re- 
gret it  is  not  in  our  power  to  relieve  the  Cor- 
porations, whose  affairs  they  have  been  permit- 
ted to  manage,  from  the  consequences  of  their 
wanton  breaches  of  trust;  but  in  our  judgment 
this  cannot  be  done  without  injuring  those  who 
are  innocent  of  all  wrong. 

It  is  next  contended,  that,  as  the  bonds  were 
fraudulently  put  out  by  the  officers  of  the  Com- 
panies and  are  unconstitutional,  the  recovery 
must  be  confined  to  the  amount  actually  paid 
for  the  bonds  to  the  agents  of  the  Companies. 
As  we  have  endeavored  to  show,  the  bonds,  al 
though  void  as  to  the  State,  are  valid  as  to  the 
Company  that  sold  them.  Having  been  put  on 
the  market  by  the  Companies  as  valid  bonds, 
the  Companies  are  estopped  from  setting  up  their  [  1 45  ] 
unconstitutionality.  As  against  the  Companies, 
they  occupy  in  the  market  the  position  of  com- 
mercial securities,  and  may  be  dealt  with  and 
enforced  as  such.  The  Companies,  through  their 
faithless  agents.are  in  a  position  where  they  must 
meet  those  they  have  dealt  with  commercially, 
and  respond  accordingly.  In  commerce,  com- 
mercial papermeans  what  on  its  face  it  represents, 
regardless  of  what  its  maker  or  promoter  may 
have  got  f  orit.  The  bonds  of  the  State  in  the  open 
market  purported  to  be  what  they  called  for.  The 
Companies  put  them  out  and,  in  legal  effect,  as 
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we  think,  indorsed  them.  A  bona  fide  holder 
can  now  require  the  indorser  to  respond  to  his 
indorsement  commercially;  that  is  to  say,  by 
paying  what  he  in  effect  agreed  the  maker  must 
pay. 

We  believe  we  have  now  disposed  of  all  the 
questions  the  record  presents.    It  has  been  sug- 


sold  under  the  decree  below.  That  is  hot  shown 
by  the  record.  The  supersedeas  in  favor  of  the 
Florida  Central  Company  we  have  decided  was 
fraudulently  obtained.  The  Justice  who  ac- 
cepted the  bond  was  imposed  upon.  That  super- 
sedeas was  promptly  vacated  when  the  facts 
were  called  to  our  attention.  The  supersedeas 
secured  by  the  Western  North  Carolina  Com- 
pany was,  to  say  the  least,  suspended  when  that 
Company  voluntarily  dismissed  its  appeal  un- 
der the  28th  Rule.  This  suspension  was  not 
vacated  until  the  bond  of  indemnity  was  filed 
on  the  2d  of  February,  1880.  It  will  be  for  the 
court  below  to  determine,  when  it  is  called  cn 
to  confirm  any  sale  that  has  been  made,  whether 
u  sale  was  stayed  by  a  valid  subsisting  superse- 
deas. From  relief  against  any  order  in  that  be- 
half the  parties  must  resort  to  such  measures  as 
they  may  be  advised  they  are  entitled  to.  We 
cannot,  from  anything  now  before  us,  settle  any 
such  question. 

The  decree  in  each  of  the  eases  is  affirmed  with 
■costs. 

Mr.  Justice  Field  was  not  present  at  the  ar- 
gument of  these  causes,  and  took  no  part  in 
their  decision. 

True  copy.    Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,U.  8. 

Cited -106  U.  8.,  312. 


n.  l.  McCarthy,  Appt., 
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JOSEPn  ALCIDE  PROVOST  etal. 
(See  8.  C,  18  Otto,  678.) 
Jurisdiction  as  to  amount. 

Where  the  matter  in  dispute  on  an  appeal  is  only 
one  two  hundred  und  fortieth  part  of  the  property 
sought  to  be  partitioned,  as  that  is  all  the  appellant 
claims,  and  the  value  of  that  part  is  not  shown  to 
be  more  than  $5,000,  this  court  has  no  Jurisdiction. 
[No.  889.] 

Submitted  Jan.  3, 1881.    Decided  Jan.  17,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  case  is  stated  by  the  cotut. 
Mr.  Thos.  J.  Semmei,  for  appellant. 
Mr.  Henry  B.  Kelly,  for  appellees. 

Jf»\  Chief  Justice  WaJte  delivered  the  opin- 
ion of  the  court : 

We  have  no  jurisdiction  in  this  case.  The 
suit  was  brought  to  recover  one  two  hundred 
and  fortieth  part  of  certain  lands,  and  for  a 


Notk. — Jurisdiction  of  U.S.  Supreme  Court  de- 
pendent on  amount ;  interest  cannot  be  added  to  give 
jurisdiction;  how  value  of  thing  demanded  may  be 
Mhown :  what  casec reviewable  without  regard  to  mm 
in  controversy.  See  not*  to  Gordon  v.  Ogden,  28  U. 
8.  (8  Pet.),  83. 

See  18  Otto. 


partition  so  as  to  set  off  to  the  appellant  in  sev- 
eralty that  interest.  It  is  averred  in  the  bill 
that  "  the  value  of  the  property  sought  to  be 
partitioned  amounts  to  more  than  $0,000,"  but 
the  matter  in  dispute  on  this  ippeal  is  only  one 
two  hundred  and  fortieth  part  of  the  whole 
property,  as  that  is  all  the  appellant  claims. 
Our  jurisdiction,  therefore,  depends  on  the  val- 
ue of  that  part,  which  certainly  is  not  shown  to 
be  more  than  five  thousand  dollars. 

Dismissed. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


RICHARD  E.  WHITSITT  et  al.,  Appts..  [770 
v. 

UNION  DEPOT  AND  RAILROAD  COM- 
PANY, ET  AL. 

(See  S.  C.,  13  Otto,  770.) 

Jurisdiction  as  to  amount. 

The  Act  of  Mar.  3, 1875,  ch.  187,  did  not  change  the 
Jurisdiction  of  this  court  to  review  the  judgment* 
and  decrees  of  the  circuit  courts.  That  depends 
upon  the  value  of  the  matter  in  dispute,  which 
must  exceed  $5,060. 

[No.  1070.] 

Submitted  Jan.  S,  1881.    Decided  Jan.  17,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 
The  case  is  stated  by  the  court. 
Messrs.  Amos  Steck,  Wells,  Smtai  dt  Macon, 
for  appellants. 

Messrs.  Bela.  M.  Hughes,  WiUard  Tetter, 
and  H.  M.  Teller,  for  appellees. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

Although  the  Act  of  1875, 18  Stat,  at  L.,  pt.  8, 
p.  470,  ch.  137,  gave  the  Circuit  Courts  of  the 
United  States  original  cognizance  of  suits  of  a 
civil  nature  arising  under  the  Constitution  and 
laws  of  the  United  States,  when  the  value  of 
the  matter  in  dispute  exceeds  $600,  it  did  not 
change  our  jurisdiction  for  the  review  of  the 
judgments  and  decrees  of  those  courts.  That 
depends  now,  as  it  did  before,  on  the  value  of 
the  matter  in  dispute,  which  must  exceed 
$5,000.  This  record  does  not  show  in  express 
terms  or  by  fair  implication  that  the  value  of 
the  property  in  controversy  reaches  that  sum, 
and  the  appeal  is,  therefore,  dismissed  for  want 
of  jurisdiction. 
'  True  copy.  Test : 

James  H.  McKenney,  Clerk.  8up.  Court,  TJ.  8. 


LIFE  ASSOCIATION  OF  AMERICA, 
WILLIAM  S.  RELF,  Superintendent  of 
the  Insurance  Department  of  Missouri,  and 
DANIEL  M.  FROST,  Special  Agent,  etc., 
Appts., 

v. 

SAMUEL  E.  RUNDLE  et  al. 
(8ee  8.  C,  *'  Relfe  v.  Bundle,"  13  Otto,  222-228.) 
Removal  of  insurance  cause  to  federal  court 
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Where  an  insurance  company  was  sued  In  a  State 
other  than  that  where  it  was  incorporated,  by  a  citi- 
zen of  the  former  State,  and  it  was  afterwards  dis- 
solved and  its  property  vested  in  the  Superintendent 
of  the  Insurance  Department  of  the  State  where  the 
corporation  was  created,  Buch  Superintendent,  after 
being:  made  a  defendant  in  the  suit,  is  entitled  to 
remove  the  cause  to  the  Circuit  Court  of  the  United 
States. 

[No.  897.] 

Submitted  Dec.  IB,  1880.  Decided  Jan.  24, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisana. 
The  case  is  stated  by  the  court. 
Meter*.  Junes  Cmrv  and  Geo.  D.  Rey- 
nolds, for  appellants. 

Mr.  Armand  Pitot,  for  appellees. 

Mr.  Chief  Justice  Waive  delivered  the  opin- 
ion of  the  court: 

The  Life  Association  of  America  was,  on  the 
5th  of  November,  1879,  a  corporation  of  the 
State  of  Missouri,  for  the  purpose  of  doing  a 
life  insurance  business,  with  its  chief  office  at 
St  Louis,  in  that  State.  By  the  laws  of  Mis- 
souri, the  Superintendent  of  the  Insurance  De- 
partment of  the  State  Government  might,  under 
certain  circumstances,  institute  proceedings  in 
the  courts  of  the  State  for  the  dissolution  of 
such  a  corporation  and  the  winding  up  of  its 
affairs.  Section  6048  of  the  Revised  Statutes 
of  Missouri  is  as  follows: 

"  Upon  the  rendition  of  a  final  judgment  dis- 
solving a  company,  or  declaring  it  insolvent,  all 
the  assets  of  such  company  shall  vest  in  fee 
simple  and  absolutely  in  the  Superintendent  of 
the  Insurance  Department  of  this  State,  and 
his  successor  or  successors  in  office,  who  shall 
hold  and  dispose  of  the  same  for  the  use  and 
benefit  of  the  creditors  and  policy-holders  of 
such  company,  and  such  other  persons  as  may 
be  interested  In  such  assets." 

On  the  13th  of  October,  1879,  L.  E.  Alexan- 
der, a  citizen  of  Missouri,  and  the  Receiver  of 
the  Columbia  Life  Insurance  Company  of  Mis- 
[223]  Bouri,  recovered  a  claim  against  the  Life  Asso- 
ciation of  America  for  one  million  one  hundred 
thousand  dollars,  and  thereupon  William  S. 
Relf ,  the  Superintendent  of  the  Insurance  De- 
partment of  the  State,  commenced  proceedings 
under  the  statute  to  dissolve  the  last  named 
Corporation  and  wind  up  its  affairs.  In  his  pe- 
tition he  prayed  that  the  Company  might  be  en- 
joined from  doing  any  further  business,  and 
that  an  agent  might  be  appointed  to  take  charge 
of  its  property  temporarily.  Such  an  order  was 
made  in  the  cause,  and  D.  M.  Frost,  a  citizen 
of  Missouri,  appointed  temporary  agent  and  Re- 
ceiver. Frost  at  once  qualified  under  this  ap- 
pointment. 

On  the  5th  o'  Number,  1879,  Rundle  and 
wife,  the  appellees,  policy  holders  of  the  Com- 
pany, commenced  suit  in  the  Fifth  District 
Court  of  the  Parish  of  New  Orleans,  against  the 
Life  Association,  Frost ,  the  temporary  agent  and 
Receiver,  John  R.  Fell,  the  local  agent  of  the 
Company  at  New  Orleans,  and  L.  E.  Alexan- 
der, Receiver  of  the  Columbia  Life  Insurance 
Company,  the  object  of  which  was  to  have  the 
assets  of  the  Company  in  Louisiana  declared  a 
trust  fund  and  applied  to  the  payment  of  the 
claims  of  Louisiana  creditors  and  policy  hold- 
ers in  preference  to  others.  In  the  bill  the  de- 
cree in  favor  of  the  Receiver  of  the  Columbia 
Life  Insurance  Company  and  the  proceedings 
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by  Relf,  the  Superintendent  of  the  Insurance 
Department,  with  the  appointment  of  Frost  a* 
temporary  Receiver, were  set  out  in  detail,  and 
the  whole  object  and  purpose  of  the  suit  was  to 
keep  the  Louisiana  assets  out  of  the  hands  of 
Relf  and  his  successors  in  office.  No  special 
relief  was  asked  against  the  Receiver  of  the  Co- 
lumbia Life  Insurance  Company.  Upon  the 
filing  of  the  bill,  Walter  B.  Wilcox  was  ap- 
pointed Receiver.  Service  of  process  was  made 
on  Alexander  only  through  Francis  B.  Lee,  who 
was  appointed  curator  ad  hoc  &t  the  same  time 
that  Wilcox  was  appointed  Receiver.  Fell  was 
made  a  party  only  for  the  purpos*  of  reaching 
property  in  his  hands. 

On  the  10th  of  November  the  Company  was 
dissolved  by  a  decree  of  the  Missouri  court,  and 
its  property  vested  in  Relf,  Superintendent  of 
the  Insurance  Department,  as  provided  by  the 
statute.  On  the  17th  of  the  same  month  Relf 
was,  on  his  own  motion,  made  a  party  to  the 
suit  in  New  Orleans,  as  the  legal  representative 
of  the  late  Corporation,  and  on  the  28th  he  filed 
a  petition  for  the  removal  of  the  cause  to  the  [224] 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana.  In  his  petition  he  set  forth 
his  own  citizenship  in  Missouri,  and  that  of  the 
appellees  in  Louisiana.  The  citizenship  of  all 
the  other  persons  named  as  parties  to  the  suit 
appeared  in  the  pleadings.  He  also  gave  the 
security  required  by  the  Act  of  Congress,  and 
on  the  5th  of  December,  which  was  in  time, 
filed  in  the  circuit  court  a  copy  of  the  record  in 
the  state  court.  On  the  9th  of  the  same  month 
the  Receiver  appointed  in  the  state  court  moved 
to  dismiss  the  cause  and  strike  it  from  the 
docket  of  the  circuit  court:  1,  because  that  court 
was  without  jurisdiction  either  of  the  person  or 
the  subject-matter;  2,  because  Relf  had  no  stand- 
ing in  court,  he  being  a  creature  of  the  State 
of  Missouri,  without  capacity  to  sue  or  remove 
causes  in  Louisiana;  8,  because  the  suit  was  im- 
properly removed;  and,  4,  because  the  state 
court  having  first  taken  charge  of  the  property, 
the  circuit  court  could  not  interfere  with  the 
possession  of  the  Receiver  of  that  court.  While 
this  motion  was  pending,  and  on  the  80th  of 
December,  the  Life  Association  and  Frost  filed 
their  petition  in  the  state  court,  setting  forth 
the  former  petition  of  Relf,  and  adopting  it  and 
all  that  had  been  done  under  it  as  their  own, 
and  also  asking  that  the  suit  be  removed  on 
their  own  account.  They  also  gave  the  security 
required  by  the  Act  of  Congress.  On  the  5th 
of  January  the  Circuit  Court  heard  the  motion 
of  the  state  court  Receiver  made  on  liie  9th  of 
December,  and  remanded  the  cause.  From  that 
order  the  life  Association,  Relf,  and  Frost  took 
this  appeal,  under  the  Act  of  1875.  18  Stat,  at 
L.,pt.  8,  p.  470,  sec.  5,  ch.  187. 

We  think  the  circuit  court  erred  in  remand- 
ing the  cause.  The  entire  controversy  is  be- 
tween the  appellees,  representing  the  Louisiana 
creditors  and  policy  holders,  on  one  side,  and 
Relf,  the  statutory  representative  of  the  Corpo- 
ration and  its  property,  on  the  other,  as  to  their 
respective  rights  to  what  the  appellees  claim  arc 
Louisiana  assets  belonging  primarily  to  Louis- 
iana creditors.  Fell  and  the  Receiver  of  the  Co- 
lumbia Life  Insurance  Company  are  formal 
parties  only.  Fell  has  in  his  possession,  as  a 
naked  trustee,  some  of  the  Louisiana  assets,  and 
the  Receiver  of  the  Columbia  Life  is,  so  far  as 
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anything  appears,  no  more  than  a  general  cred- 
itor of  tie  dissolved  Corporation  whom,  neces- 
sarily, under  the  law,  Keif  represents.  After 
the  decree  of  dissolution  the  Life  Association 
Company  had  no  longer  any  corporate  exist- 
ence, and  the  temporary  agency  and  receiver- 
ship of  Frost  was  ended  when  the  property  of 
the  Corporation  was  transferred  to  Relf  and  he 
became  under  the  law  entitled  to  the  possession. 

Relf  is  not  an  officer  of  the  Missouri  state 
court,  but  the  person  designated  by  law  to  take 
the  property  of  any  dissolved  life  insurance 
corporation  of  that  state,  and  hold  and  dispose 
of  it  in  trust  for  the  use  and  benefit  of  creditors, 
and  other  parties  interested.  The  law  which 
clothed  him  with  this  trust  was,  in  legal  effect, 
part  of  the  charter  of  the  Corporation.  He  was 
the  statutory  successor  of  the  Corporation  for 
the  purpose  of  winding  up  its  affairs.  As  such 
he  represents  the  Corporation  at  all  times  and 
places  in  all  matters  connected  with  his  trust. 
He  is  the  trustee  of  an  express  trust,  with  all 
the  rights  which  properly  belong  to  such  a  po- 
sition. He  is  an  officer  of  the  State,  and  as  such 
represents  the  State  in  its  sovereignty  while  per- 
forming its  public  duties  connected  with  the 
winding  up  of  the  affairs  of  one  of  its  insolvent 
and  dissolved  corporations.  His  authority  does 
not  come  from  the  decree  of  the  court,  but  from 
the  statute.  He  appeared  in  Louisiana  not  by 
virtue  of  any  appointment  from  the  court,  but 
as  the  statutory  successor  of  a  corporation  which 
the  court  had  in  a  legitimate  way  dissolved  and 
put  out  of  existence.  He  was  in  fact,  the  Cor- 
poration itself  for  all  the  purposes  of  winding 
up  its  affairs. 

We  are  aware  that,  except  by  virtue  of  some 
statutory  authority,  an  administrator  appointed 
in  one  State  cannot  generally  sue  in  another, 
and,  that  a  receiver  appointed  by  a  state  court 
has  no  extraterritorial  power,  but  a  corpora- 
tion is  the  creature  of  legislation,  and  may  be 
endowed  with  such  powers  as  its  creator  sees 
fit  to  give.  Necessarily  it  must  act  through 
agents,  and  the  State  which  creates  it  may  say 
who  those  agents  shall  be.  One  may  be  its  rep- 
resentative when  in  active  operation  and  in  full 
possession  of  all  its  powers,  and  another  if  it 
has  forfeited  its  charter  and  has  no  lawful  ex- 
istence except  to  wind  up  its  affairs.  No  State 
need  allow  the  corporations  of  other  States  to 
do  business  within  its  jurisdiction  unless  it 
chooses,  with  perhaps  the  exception  of  com- 
mercial corporations ;  but  if  it  does,  without 
limitation  express  or  implied,  the  corporation 
comes  in  as  ft  has  been  created.  Every  corpo- 
ration necessarily  carries  its  charter  wher- 
ever it  goes,  for  that  is  the  law  of  its  existence. 
It  may  be  restricted  in  the  use  of  some  of  its 
powers  while  doing  business  away  from  its  cor- 
porate home,  but  every  person  who  deals  with 
it  everywhere  is  bound  to  take  notice  of  the 
provisions  which  have  been  made  in  its  charter 
for  the  management  and  control  of  its  affairs 
both  in  life  and  after  dissolution. 

By  the  charter  of  this  Corporation,  if  a  disso- 
lution was  decreed,  its  property  passed  by  op- 
eration of  law  to  the  Superintendent  of  the  In- 
surancr  Department  of  the  State,  and  he  was 
chirr  J  with  the  duty  of  winding  up  its  affairs. 
Every  policy  holder  and  creditor  in  Louisiana 
is  charged  with  notice  of  this  charter  right 
which  all  interested  in  the  affairs  of  the  Corpora- 
See  18  Orro. 


tion  can  insist  shall  be  regarded.  The  appellees, 
when  they  contracted  with  the  Missouri  Corpo- 
ration, impliedly  agreed  that  if  the  Corporation 
was  dissolved  under  the  Missouri  laws,  the  Su- 
perintendent of  the  Insurance  Department  of 
the  State  should  represent  the  Company  in  all 
suits  instituted  by  them  affecting  the  winding 
up  of  its  affairs.  Relf,  therefore,  became,  by 
operation  of  law,  the  successor  of  the  Corpora- 
tion in  the  litigation  these  appellees  instituted 
in  Louisiana.  He  was,  in  legal  effect,  their 
only  opponent  in  the  suit  they  had  begun,  and 
as  he  appeared  in  time  and  was  a  citizen  of  Mis- 
souri, representing  a  Missouri  Corporation,  he 
was  entitled  to  remove  the  cause  and  require 
citizens  of  Louisiana  to  litigate  their  claims 
with  him  in  the  Courts  of  the  United  States. 

The  order  of  the  circuit  court  remanding  the 
suit  it,  therefore,  reverted,  and  the  record  re- 
manded to  that  court  with  instruction*  to  proceed 
according  to  law  a*  with  a  pending  suit  within 
iUJuritdiction  by  removal. 

True  oopy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited— 104  U.  8.,  16 ;  100  U.  8.,  587. 


ZEB.  WARD,  Piff.  in  Err., 
v. 

J08EPH  C.  TODD,  Survivor  of  the  Firm  of 
Todd  &  Raffkbty. 

(See  8.  C,  18  Otto,  827-880.) 

Equity  court — relief  in. 

A  court  of  equity  having  onoe  obtained  rightful 
Jurisdiction  of  the  parties  can  retain  it  until  com- 
plete relief  is  afforded,  within  the  general  scope  of 
the  subject-matter  of  the  action. 

[No.  155.] 

Submitted  Dec.  16, 1880.  Decided  Jan.  *i,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 
The  case  is  fully  stated  by  the  court. 
Mr.  U.  H.  Rose,  for  plaintiff  in  error. 
Mr.  Chaws.  P.  Redmond,  for  defendant  in 
error. 

Mr.  Chief  Justice  Wavite  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  against  Ward,  the  plaintiff  in 
error,  on  a  judgment  in  the  Fayette  Circuit 
Court  of  the  State  of  Kentucky,  and  the  only 
question  is  whether,  in  the  record  of  the  judg- 
ment sued  on  it  appears  that  the  state  court 
had  jurisdiction  to  render  a  personal  judgment 
against  Ward.   The  facts  are  these: 

On  the  17th  of  June,  1872,  Wardjexecuted 
to  the  firm  of  Todd  &  Rafferty  his  note  for 
$10,788.28,  payable  two  years  after  date,  with 
Interest  at  the  rate  of  seven  per  cent  per  annum 
until  paid,  and  secured  it  by  a  mortgage  on  cer- 
tain property.  Afterwards,  on  the  81st  of  July, 
in  the  same  year,  he  gave  his  note  to  the  same 
firm  for  $8,528,  payable,  with  interest  at  the 
same  rate,  in  one  year  from  date,  and  secured 
it  by  mortgage  on  the  same  property.  On  the 
8th  of  August,  1878,Todd,  as  surviving  partner 
of  the  firm  of  Todd  &  Rafferty,  filed  a  petition 
in  the  Fayette  circuit  court  in  which  he  set 
forth  the  due  execution  of  these  two  notes  and 
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mortgages  and  uieir  respective  liens  on  the 
mortgaged  property.  He  also  stated  that  the 
note  of  July  81  was  due  and  unpaid  and  that 
the  one  of  June  17  was  a  subsisting  debt  but  not 
due.  He  also  set  forth  a  purchase  of  the  mort- 
gaged property  by  him  at  tax  sale  for  $55.09, 
and  that  the  City  of  Lexington  had  a  lien  on  the 
property  for  unpaid  purchase  money.  The 
notes  and  mortgages  were  filed  as  exhibits  to 
f 3281  ^e  petiti011  ar)d  the  prayer  was  for  a  Judgment 
1  on  the  small  note  which  was  due,  for  a  sale  of 

the  mortgaged  property  to  pay  that  note,  and 
that  the  residue  of  the  proceeds  might  be  re- 
tained to  satisfy  the  other  note,  and  the  claim 
for  taxes.  Ward  was  served  personally  with 
process  in  the  case  Sept.  8,  1878.  On  the  17th 
September,  Todd  amended  his  petition  by  set- 
ting forth  that  he  had  paid  the  City  of  Lexing- 
ton $680  in  full  for  the  amount  due  as  purchase 
money  of  the  property,  and  asking  that  this  sum 
might  be  paid  out  oi  the  proceeds  of  any  sale 
that  should  be  made.  After  this,  process  was 
again  issued  and  served  personally  on  Ward, 
Sept.  18.  On  the  19th  of  November  a  decree 
was  entered  in  the  cause  by  default,  finding  the 
amount  due  on  the  note  of  July  31  and  the 
claim  for  taxes,  and  establishing  the  lien  for  the 
debt  originally  due  the  city.  The  lien  under 
the  mortgage  to  secure  the  note  under  date  of 
June  17  was  also  recognized  and  established, 
and  inasmuch  as  the  property  could  not  be  sold 
in  parts,  except  to  a  limited  extent,  it  was  or- 
dered that  the  whole  be  sold.  On  the  29th  of 
November,  Ward  appeared,  and  on  his  motion 
this  judgment  or  decree  was  set  aside  and  he  had 
leave  to  answer,  which  he  did,  setting  up,  in 
effect,  that  the  debt  of  June  17  was  not  due; 
that  Todd  had  no  lien  on  the  mortgaged  prop- 
erty for  the  amount  he  had  paid  the  City  of  Lex- 
ington ;  that  he  was  not  entitled  to  foreclose  any 
lien  for  taxes,  as  that  was  not  due,  and  that  the 
property  was  capable  of  division  for  the  pur- 
poses of  a  sale.  He  therefore  asked  that  only 
so  much  of  the  property  be  sold  as  was  required 
to  satisfy  the  debt  then  due.  Thereupon,  on 
the  9th  of  December,  it  was  adjudged:  1,  that 
Todd  recover  of  Ward  the  amount  of  the  note 
of  July  81,  with  interest  until  paid;  and,  2,  that 
so  much  of  the  mortgaged  property  as  was  nec- 
essary to  pay  that  debt  be  sold.  "  Upon  the 
other  questions  raised  in  the  petition  and  an- 
swer "  the  court  took  further  time.  On  the  4th 
of  February,  1874,  the  master  reported  a  sale 
of  part  of  the  mortgaged  property  sufficient  to 
pay  the  note  of  July  31.  This  sale  was  con- 
firmed on  the  6th  of  February,  1874,  but  no  de- 
cree was  entered  in  respect  to  the  claim  for 
taxes  or  the  amount  paid  the  city  to  discharge  its 
claim  for  purchase  money  and,  on  the  16th 
of  August  following,  Todd  produced  and  asked 
leave  to  file  an  amended  petition  in  the  cause. 
To  this,  Ward  appeared  by  his  counsel  and  ob- 
jected but  the  objection  was  overruled  and  the 
13291  leave  granted .  In  this  peti  tion  Todd  set  forth 
that  the  note  of  July  81  had  become  due,  and 
he  asked  a  judgment  for  this  debt  and  a  fur- 
ther ^  foreclosure  of  the  mortgage.  After  this, 
service  on  Ward  by  publication  was  made;  he 
lieing  at  the  time  absent  from  Kentucky  and  a 
resident  of  Arkansas.  No  personal  service  of 
process  was  made  on  him  within  the  State  after 
this  amendment.  On  the  27th  of  November  a 
decree  was  entered  that  Todd  recover  of  W^ard 
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the  amount  of  the  note  of  June  17,  1872,  with 
interest;  that  what  remained  of  the  mortgaged 
property  be  sold;  that  so  much  of  the  petition 
as  related  to  the  claim  of  the  City  of  Lexington 
for  the  original  price  of  the  lot,  and  to  the 
claim  for  taxes,  be  dismissed,  and  that  execu- 
tion might  issue  for  so  much  of  the  debt  and 
costs  adjudged  to  Todd  as  remained  unpaid 
by  the  sale  of  the  mortgaged  property.  Under 
this  decree,  the  property  was  sold  for  $7,000. 
That  sale  was  confirmed,  and  this  suit  was 
brought  on  the  judgment  to  recover  the  bal- 
ance remaining  due  after  the  proceeds  had  been 
applied  as  directed  by  the  decree. 

This  statement  of  the  facts  showc  clearly  that 
the  court  had  jurisdiction  of  Ward  personally. 
He  was  not  only  served  with  process  in  Ken* 
tucky,  but  he  appeared  personally  in  the  action 
and  filed  an  answer  to  the  petition.  In  this  an. 
swer  he  put  in  issue  his  liability  in  that  suit  for 
the  money  paid  the  City  of  Lexington  and  the 
money  paid  for  the  taxes.  In  the  first  decree 
these  issues  were  left  undecided  and  the  cause 
retained  on  that  account.  Afterwards  Todd 
asked  leave  to  amend  his  petition  and  Ward 
appeared  unconditionally  to  resist  that  applica- 
tion. The  leave  was  granted  and  a  judgment 
afterwards  rendered  in  accordance  with  the 
prayer  of  the  amendment.  At  the  same  time 
the  issues,  left  undetermined  under  the  original 
petition,  were  decided  in  favor  of  Ward.  The 
amendment  was  germane  to  the  matters  set 
forth  in  the  original  petition,  and  the  court 
having  once  obtained  rightful  jurisdiction  of 
the  parties,  could  retain  it  until  complete  relief 
was  afforded  within  the  general  scope  of  the  sub- 
ject-matter of  the  action.  Ober  v.  Oallag/icr,  93 
U.  8.,  206  [XXIII.,  881].  Ward  evidently  rec- 
ognized this  fact  when  he  appeared  by  his 
counsel  and  resisted  the  application  to  amend 
so  as  to  charge  him  personally  with  the  amount 
of  the  note  which  had  fallen  due  while  the  suit 
had  been  pending.  The  claim  is  not  that  the 
attorney  had  no  authority  to  appear  in  the  suit, 
but  that  his  appearance  was  for  a  special  pur-  rasoi 
pose  only.  This  is  clearly  contradicted  by  the  1 
record.  A  part  of  the  issues  originally  made 
in  the  suit  were  then  pending,  and  it  was  the 
duty  of  counsel  to  be  in  attendance  on  the  court 
to  protect  his  client's  interest  until  the  whole 
subject-matter  of  the  litigation  was  finally  dis- 
posed of. 

The  service  by  publication  after  the  amend- 
ment was,  under  the  circumstances,  unneces- 
sary, and  did  not  deprive  the  court  of  the  juris- 
diction which  it  had  acquired  before. 

Affirmed. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court  U.  8. 


TIPTON  COUNTY,  Ptff.  in  Err., 
v. 

ROGERS  LOCOMOTIVE  and  MACHINE 

WORKS. 

(See  8.  C,  18  Otto.  523-640.) 

Tennessee  law  as  (o  municipal  subscriptions  to 
railroad—estoppel— fraud  in  issue  of  bonds. 

L  The  Acts  of  Tennessee,  under  which  the  County 
of  Tipton  subscribed  to  the  stock  of  the  Miss.  Rtv. 
R.  K.  Co.,  were  not  repugnant  to  the  Constitutions 
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of  the  -ate,  by  reason  of  the  authority  they  confer 
on  a  limited  number  of  counties  to  make,  and  on  a 
particular  railroad  corporation  to  receive,  a  sub- 
scription of  stock,  nor  because  they  dispensed  with 
the  previous  assent  of  the  people  of  such  counties 
expressed  at  a  popular  election. 

2.  Where  a  county,  through  Its  representatives, 
save  assurances  before  tbe  transfer  ox  the  bonds  to 
a  bona  JUU  holder,  that  It  would  provide  for  the  pay- 
ment of  the  bonds  and  tbeir  coupons,  it  is  estopped 
from  denying*  their  validity. 

8.  The  subsequent  discovery  by  the  county,  of 
fraud  and  corrupt  practices  upon  the  part  of  the 
railroad  company  In  procuring  the  issue  of  the 
bonds  cannot  affect  the  rights  of  those  who  had,  in 
good  faith,  acquired  the  bonds  in  reliance  upon  the 
explicit  assurance  which  the  county  previously 
gave. 

[No.  75.] 

Argued  Not.  18, 19, 1880.  Decided  Jan.  24, 1881. 


I 


N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennes- 


The  case  is  fully  stated  by  the  court. 

Messrs.  Grantt  &  Patter »on  and  Henry  Craft, 
for  plaintiff  in  error. 

Meura.  Homes  &  Potion,  S.  P.  Walker, 
Ettet  &  Ellett  and  Stanley  Matthews,  for 
defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  from  a  judgment  in 
favor  of  the  defendant  in  error,  against  the 
County  of  Tipton,  in  the  State  of  Tennessee, 
for  the  principal  and  interest  of  fifty  bonds  of 
(524]  $500  each,  dated  January  1,  1869,  and  payable 
on  the  first  day  of  January,  1878,  to  the  Mis- 
sissippi River  Railroad  Company  or  bearer, with 
interest  from  date  at  the  rate  of  six  per  cent  per 
annum. 

Each  bond,  signed  by  the  chairman  of  the 
Tipton  County  Court,  and  countersigned  bv  its 
clerk,  recites  that  it  is  "Issued  under  and  by 
virtue  of  section  6  of  an  Act  of  the  Legislature 
of  the  State  of  Tennessee,  passed  February  25th, 
1867,  amended  on  the  12th  day  of  February, 
1869;"  also,  that  "A  special  tax  is  levied,  by  au- 
thority of  law,  upon  all  the  taxable  property  in 
the  County  of  Tipton,  to  meet  the  principal  and 
interest  of  these  bonds,  collectible  in  equal  in- 
stallments, running  through  five  years,  as  the 
bonds  themselves  mature;"  and  further,  that 
"This  is  one  of  four  hundred  bonds,  all  of  the 
same  denomination  and  rate  of  interest,  issued 
by  Tipton  County  in  payment  of  a  subscription 
of  $200,000  to  the  Mississippi  River  Railroad 
Company,  made  by  the  county  court  of  said 
county,  under  the  authority  of  the  Acts  above 
recited;  these  bonds,  transferable  by  delivery 
and  redeemable  in  5  years  at  the  rate  of  $40,000 
a  year,  commencing  January  1st,  1870." 

When  the  foregoing  Acta  were  passed,  there 
was  in  force  a  general  statute,  under  the  pro- 
visions of  which,  counties,  incorporated  cities 
and  towns,  could  subscribe  stock  in  railroads, 
upon  certain  terms  and  conditions,  one  of  which 
was  the  previous  approval  of  the  legal  voters  of 
such  county,  city  or  town,  at  an  election  called 
and  held  for  the  ascertainment  of  their  will. 
These  special  Acts,  in  connection  with  the  Act 
of  November  5, 1867,  for  the  benefit  of  the  Mis- 
sissippi River  Railroad  Company,  authorized 
the  county  courts  of  counties  on  the  line  of  that 
fommny't  road  (among  which  was  the  County 
of  Tipton)  to  subscribe  to  its  capital  stock,  with- 
See  13  Otto.  U.  S.,  Book  26. 


out  requiring  a  submission  of  the  question  of 
subscription  to  a  popular  vote;  the  majority  of 
the  justices  in  commission  being  present,  and  a 
majority  of  those  present  concurring. 

The  validity  of  those  Acta  is  questioned  here, 
as  it  was  in  the  court  below,  upon  the  ground 
that  they  are  unconstitutional  and,  therefore, 
gave  no  authority  to  make  the  subscription,  or 
issue  bonds  in  payment  thereof. 

Tbe  provisions  of  the  Constitution  of  Tennes-  [525 ] 
see  (that  of  1834),  to  which,  it  is  supposed,  they 
are  repugnant,  are  section  8  of  art.  1,  and  sec- 
tion 7  of  art.  1 1 ;  the  first  of  which  declares,  that 
"No  freeman  shall  be  taken,  or  imprisoned,  or 
disseised  of  his  freehold,  liberties  or  privileges, 
or  outlawed,  or  exiled,  or  in  any  manner  de- 
stroyed, or  deprived  of  his  life  or  property,  ex- 
cept by  the  judgment  of  his  peers,  or  the  law  of 
the  land;"  and  the  last  of  which  provides,  that 
"The  Legislature  shall  have  no  power  to  sus- 
pend any  general  law  for  the  benefit  of  any  par- 
ticular individual;  nor  to  pass  any  law  for  the 
benefit  of  individuals,  inconsistent  with  the  gen- 
eral law  of  the  land;  nor  to  pass  any  law  grant- 
ing to  any  individual  or  individuals,  rights, 
privileges  or  immunities,  other  than  such  as 
may  be,  by  the  same  law,  extended  to  any  mem- 
ber of  the  community  who  may  be  able  to  bring 
himself  within  the  provisions  of  such  law.  Pro- 
vided, always,  the  Legislature  shall  have  power 
to  grant  such  charters  of  incorporation  as  may 
be  deemed  expedient  for  the  public  good." 

It  is  contended,  that  these  special  Acts  are  in 
violation  of  section  7,  article  11  of  the  State 
Constitution  in  that  they  authorized  a  limited 
number  of  counties  to  subscribe  to  the  capital 
stock  of  a  particular  railroad  corporation  and, 
also,  because  they  dispensed  with  the  previous 
sanction  of  a  popular  vote,  as  required  by  the 
general  statute  regulating  railroad  subscriptions 
by  counties,  incorporated  cities  and  towns;  and, 
further,  that  being  partial  and  special  laws,  in- 
consistent with  the  general  law  upon  the  subject 
of  municipal  subscriptions,  they  do  not  con- 
stitute "the  law  of  the  land,"  within  the  mean- 
ing of  section  8,  article  1  of  that  constitution. 
The  argument,  in  behalf  of  the  plaintiff  in  error, 
is,  that  the  power,  reserved  to  the  Legislature 
in  the  proviso  to  section  7  of  article  11,  "To 
grant  such  charters  of  incorporation  as  may  be 
deemed  expedient  for  the  public  good,  is 
limited,  in  its  exercise,  by  the  prohibitions  con- 
tained in  the  body  of  the  same  section;  and  that 
a  charter,  conferring,  upon  a  particular  railroad 
company  or  upon  particular  municipal  corpo- 
rations, special  privileges  and  immunities,  not 
given  by  the  general  law.was  inconsistent  with 
those  prohibitions,  and  was  not  a  "law  of  the 
land"  within  the  meaning  of  section  8  of  arti- 
cle 1. 

These  propositions  have  received  at  our  hands  [526] 
that  consideration  which  their  importance  con- 
fessedly demands;  and  if  we  err  in  the  conclu- 
sions reached,  it  will  not  be  the  fault  of  able 
counsel  who,  both  in  oral  and  printed  argu- 
ments, have  pressed  upon  our  attention  every 
suggestion  which  seems  to  have  any  bearing 
upon  the  question  presented  for  determination. 

The  earnestness  with  which  they  have  assert- 
ed tbeir  positions  to  be  sustained  by  the  adjudi- 
cations of  the  Supreme  Court  of  the  State,  has 
made  it  necessary  for  us  to  examine,  with  great 
care,  a  very  large  number  of  the  reported  decis- 
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ions  of  that  learned  tribunal.  If,  when  the  Acts 
in  question  were  passed,  the  General  Assembly 
was  without  power,  under  the  Constitution,  as 
interpreted  by  the  highest  court  of  Tennessee, 
to  enact  a  special  law  authorizing  a  designated 
number  of  counties,  without  a  previous  vote  of 
the  People,  to  make  subscriptions  of  stock  to  a 
particular  railroad  running  through  such  coun- 
ties, our  duty  is  to  accept  that  construction  of 
the  fundamental  law  of  the  8tate.  But  if  there 
was  no  such  cotemporaneous  or  fixed  construc- 
tion, this  court,  as  was  the  court  of  original  ju- 
risdiction, is  under  a  duty,  imposed  by  the  Con- 
stitution of  the  United  States,  from  the  perform- 
ance of  which  it  is  not  at  liberty  to  shrink,  to 
determine,  for  itself,  what  were  the  legal  rights 
of  parties  at  the  time  the  bonds  in  suit  were  is- 
sued. 

It  would  extend  this  opinion  to  an  improper 
length  should  we  extract  from  the  numerous  de- 
cisions of  the  state  court,  cited  by  counsel,  so 
much  of  their  language  as  seems  pertinent  to  the 
questions  before  us.  We  must,  therefore,  con- 
tent ourselves  with  stating  only  the  general  doc- 
trines to  be  deduced  from  the  adjudged  cases, 
some  of  which  are  cited  in  a  note  to  this  opinion.* 

Prior  to  the  case  of  Wallace  v.  Tipton  County, 
to  which  we  will  hereafter  refer  more  particu- 
larly, the  following  rules  or  principles  seem  to 
have  been  established  by  repeated  adjudications 
in  the  Supreme  Court  of  the  State,  viz. : 

That  a  law,  which  did  not  alike  embrace  and 
equally  affect  all  persons  in  general,  or  all  per- 
sons who  exist,  or  may  come  into  the  like  state 
and  circumstances,  was  a  partial  and  special  law 
and,  therefore,  not  "the  law  of  the  land"  within 
the  meaning  of  the  Constitution  of  1796,  from 
which  was  taken  section  8  of  article  1  of  the 
Constitution  of  1884; 

That  the  7th  section  of  article  11,  prohibiting 
the  suspension  of  a  general  law  for  the  benefit  of 
any  particular  individual,  or  the  passage  of  any 
law  for  the  benefit  of  individuals,  inconsistent 
with  the  general  laws  of  the  land,  or  the  pas- 
sage of  any  law  granting  to  any  individual  or  in- 
dividuals, rights,  privileges,  immunities,  or  ex- 
emptions, other  than  such  as  may  by  the  same 
law  be  extended  to  any  member  of  the  commu- 
nity who  may  be  able  to  bring  himself  within  the 
provisions  of  such  law,  is  a  statement,  in  con- 
densed form,  of  the  construction  which  the  Su- 
preme Court  of  the  State  had  in  several  decis- 
ions placed  upon  the  phrase  "the  law  of  the 
land,"  as  used  in  both  the  Constitutions  of  1796 
and  of  1884; 

That,  nevertheless,  the  authority  of  the  Legis- 
lature to  create  corporations, with  special  rights 
and  privileges,  existed  as  an  incident  of  sover- 
eignty; that  a  law  creating  a  corporation  and 
granting  a  franchise  was  more  in  the  nature  of 
a  contract  than  a  '  'law  of  the  land,"  in  the  sense 
of  the  Constitution;  and,  upon  that  ground,  the 

*Budd  v.  8taU,  8  Humph.,  488;  Vanzant  v.  Wad- 
del,  2Yer«\,8*>L Bk.v7Voopdr,  2  Yerg.J 589;  Tate 
v.  BeU,  4  Yerar.,  202 ;  Officer  v.  Young,  b  Yerg.,  320; 
Fisher  v.  Dabbn,  fl  Yerg-.,  119:  Jones  r.  Perry,  10 
Yerg.,  59, 78 :  Mart  v.  Enloe,  1  Yerg\,  462 :  Sheppard 
v.  Johnson,  2  Humph.,  285 ;  Hazen  v.  Bk.,  1  Bneed, 
116, 118 ;  Nichoi  v.  Mayor,  etc,  9  Humph.,  262 ;  Mem- 
phis v.  Water  Co.,  5  Hetak.,  495 :  Railway  Co.  v.  CUv, 
iOoldL.  408:  R.  R.  Co.  v.  Davidson  Co.  Ct.,  1  Sneed, 
688 ;  McCaUie  v.  Mayor,  etc,  8  Head,  817.  See,  also, 
numerous  oases  cited  In  the  head  notes  of  the  fore- 
going oases  bs  they  appear  In  Chancellor  Cooper's 
Tennessee  Reports. 
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right  given  to  a  bank  by  its  charter,  granted  in 
1882,  to  take  a  greater  rate  of  interest  than  was 
allowed  by  a  general  statute  to  individual  citi- 
zens, was  held  not  to  be  obnoxious  to  the  Con- 
stitution upon  the  ground  that  it  was  not  a  gen 
eral  law,  or  "  the  law  of  the  land;" 

That  the  proviso  in  section  7  of  article  11  of 
the  Constitution  of  1884  was  inserted  "  for  the 
purpose  of  enabling  the  Legislature  thereby  to 
grant  exclusive  privileges,  which,  but  for  the 
proviso,  would  be  prohibited  by  the  body  of  the 
section;"  that  the  power  to  create  corporations 
was  not  curtailed  or  restricted  by  the  general 
prohibitions  in  that  section,  but  only  by  the  pos- 
itive provisions  to  be  found  in  other  parts  of  the 
Constitution;  rM», 

That.'prior  to  the  adoption  of  the  Constitution 
of  1884,  the  Supreme  Court  of  the  State  suggest- 
ed doubts  as  to  whether  the  taxing  power,  being 
legislative  in  its  nature,  could  be  constitutional- 
ly conferred  upon  the  subordinate  municipal 
corporations  or  civil  divisions  of  the  State;  and, 
that  for  the  purpose  of  removing  those  doubts, 
the  Convention  which  framed  that  Constitution 
incorporated  into  it  the  29th  section  of  article  2, 
which  declares  that  "  The  General  Assembly 
shall  have  power  to  authorize  the  several  coun- 
ties and  incorporated  towns  in  the  State  to  im- 
pose taxes  for  county  and  corporation  purposes, 
respectively,  in  such  manner  as  shall  be  pre- 
scribed by  law;  and  all  property  shall  be  taxed 
according  to  its  value,  upon  the  principles  estab- 
lished in  regard  to  state  taxation;" 

That  the  construction  of  a  railroad  to  or 
through  a  county  or  incorporated  town,  is,  in 
the  one  case,  a  county,  and  in  the  other,  a  cor- 
porate purpose,  for  which  the  Legislature  may 
invest  such  county  or  town,  respectively,  with, 
the  power  to  impose  taxes; 

That  under  section  29  of  article  2  the  Legis- 
lature could,  by  special  Act,  confer  upon  the 
mayor  and  aldermen  of  an  incorporated  town, 
directly  and  exclusively  (and,  consequently, 
upon  the  county  court  of  a  county),  the  power 
to  subscribe  railroad  stock,  without  first,  or  at 
all,  submitting  the  question  of  subscription  to  a 
vote  of  the  inhabitants  of  such  town. 

Such  were,  beyond  question,  as  we  think,  the 
established  principles  of  the  Constitution  as  an- 
nounced by  the  highest  judicial  tribunal  of  the 
State,up  to  the  decision  in  Wallace  v.  Tipton  Co. , 
to  which  reference  has  already  been  made. 
These  doctrines,  it  must  be  conceded,  would  sus- 
tain the  Statutes  of  1867  and  1869  against  the  ob- 
jections urged.  But  it  is  contended  that  the  de- 
cision in  Wallace  v.Tipton  Co.  is  a  direct  author- 
ity against  the  constitutionality  of  tho*»  Acts, 
and  should  control  our  judgment. 

That  case  deserves  special  examination.  It 
was  a  suit  commenced  in  1873,  in  an  inferior 
state  court  of  Tennessee.by  certain  tax  payers  of 
Tipton  County  against  the  county  court  of 
that  county,  the  Paducah  and  Memphis  Rail- 
road Company  (a  corporation  lawfully  created 
by  the  consolidation,  in  1872,  of  the  Mississippi 
River  Railroad  Company, with  the  Paducah  and  I 
Gulf  Railroad  Company,  a  Kentucky  corpora- 
tion), and  the  local  collectors  of  Tipton  Coun- 
ty engaged  in  the  collection  of  taxes  which  had 
been  levied  to  meet  the',bonds  constituting- the 
issue  of  $200,000  to  the  Mississippi  River  Kail- 
road  Company,  under  the  aforesaid  Acts  of 
1867  and  1889.   The  object  of  that  suit  was  to 
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enjoin  the  collection  of  such  taxes,  upon  the 
ground  that  those  Acts  were  unconstitutional 
and  void.    In  May,  1874,  certain  citizens  of 
other  States,  holders  of  a  portion  of  the  Tipton 
County  bonds,  were,  upon  their  own  appplica- 
tion,  made  parties  defendant  in  that  suit.  They, 
thereupon,  filed  a  petition  for  its  removal  to  the 
circuit  court  of  the  United  States,  and,  as  to 
them,  the  opinion  of  the  court  states,  the  suit 
was.  removed.    The  railroad  company,  by  an 
amended  answer,  disclaimed  all  interest  in  the 
suit,  and  informed  the  court  that  it  neither 
held  nor  owned  any  of  the  bonds,  but  that  they 
were  held  and  owned  by  others  who  had  paid 
value  therefor.    Thenceforward  it  was  a  suit, 
practically,  if  not  exclusively,  between  parties 
who  had  no  interest  in  enforcing  the  collection 
of  the  county's  bonds.  It  was  finally  determined 
without  the  presence  of  any  of  the  holders  of 
the  bonds.    Waiving  any  question  as  to  wheth- 
er, under  the  Act  of  Congress,  the  whole  suit 
was  not  removed  to  the  Federal  Court,  it  is  suf- 
ficient to  say  that,  in  accordance  with  the 
prayer  of  the  tax  payers,  a  decree  was  entered, 
which  was,  by  the  Supreme  Court  of  the  State, 
in  all  respects,  affirmed.    Although  the  case 
was  determined  in  the  Supreme  Court,  at  its 
September  Term,  1875,  it  has  not,  that  we  can 
ascertain,  been  published  in  its  reported  decis- 
ions, and  we  are  not,  therefore,  advised  of  the 
precise  grounds  upon  which  the  Acts  of  1867 
and  1869  were  assailed  in  argument,  as  being 
in  conflict  with  the  Constitution.  But  the  opin- 
ion of  the  court  discloses  the  fact  that  those 
Acts  were  held  to  be  repugnant  to  section  8  of 
article  1,  and  section  7  of  article  11  of  the  State 
Constitution,  upon  the  ground,  that  while  the 
genera]  Law  of  1852 regulating  railroad  subscrip- 
tions by  counties,  towns  and  cities,  required  a 
popular  vote  as  a  condition  precedent  to  any 
authority  to  make  subscriptions,  the  special 
Acts  of  1867  and  1869permitted  a  few  counties, 
upon  the  line  of  the  Mississippi  River  Railroad, 
by  their  respective  county  courts,  and  without 
f 530]  &  submission  of  the  question  to  the  people,  to 
subscribe  to  that  company's  stock.   No  com- 
ment whatever  is  made  in  the  originial  opinion, 
and  very  little  in  the  opinion  on  the  rehearing, 
upon  the  scope  or  effect  of  the  proviso  in  sec- 
tion 7  of  article  11,  giving  or  reserving  to  the 
Legislature  the  power  to  grant  such  charters  of 
incorporation  as  it  deemed  expedient  for  the 
public  good.   But  it  is  to  be  assumed  that  the 
court  did  not  regard  that  proviso  as  materially 
affecting  the  conclusion  reached.   If  there  had 
been  no  decision  of  the  state  court,  subsequent 
to  that  of  Wallace  v.  Tipton  Co.,  on  the  subject 
of  municipal  subscriptions,  under  special  stat- 
utes, we  should  feel  greatly  embarrassed  by  the 
circumstance,  that  the  judgment  of  the  circuit 
court  could  not,  upon  this  branch  of  the  case,  be 
sustained,  except  by  disregarding  that  decision. 

But  all  difficulty,  we  think,  is  removed  by 
the  decision  of  the  state  court  in  the  more  re- 
cent case  of  the  Knoxville  and  Ohio  R.  R.  Co.  v. 
Ilicks,  determined  in  1877.  Unless  we  mistake, 
altogether,  the  import  of  that  decision,  it  is  in- 
consistent with  the  doctrines  of  Wallace  v.  Tip- 
ton Co.,  and,  upon  the  point  now  before  us, 
practically  overrules  the  latter  case. 

In  R.  R.  Co.  v.  Hicks,  it  was  a  question  wheth- 
er an  Act  passed  in  1852,  exempting  the  capital 
stock,  dividends,  roads  and  fixtures  of  the 
See  18  Otto. 


Enoxville  and  Kentucky  Railroad  Company 
from  taxation,  until  the  stock  paid  a  dividend 
equal  to  the  legal  rate  of  interest,  was  in  conflict 
with  the  Constitution  of  1884.  That  Constitu- 
tion declared  (sec.  28,  art.  2),  "  That  all  lands, 
liable  to  taxation,  held  by  deed,  grant,  or  en- 
try, town  lots,  bank  stock,  etc.,  and  such  oth- 
er property  as  the  Legislature  may  from  time  to 
time  deem  expedient,  shall  be  taxable."  In 
view  of  that  constitutional  injunction,  the  case 
was  a  very  strong  one  for  the  application  of  the 
prohibitions,  against  special  and  partial  laws, 
contained  in  section  7  of  article  11,  if  such 
prohibitions  had  any  application  whatever  to 
charters  of  incorporation  granted  by  the  Legis- 
lature. But  the  court,  after  stating  that  the 
Convention  of  1884  comprised  among  its  dele- 
gates some  of  the  ablest  lawyers  the  State  ever 
had,  who  were  familiar  with  the  principles  of 
the  Dartmouth  College  Cote,  and  knew  that  the 
Legislature,  under  the  previous  Constitution, 
had,  without  question,  exercised  the  power  of 
granting  charters,  with  total  or  partial  ex- 
emptions, said:  "With  these  facts  prominently 
before'  the  Convention,  if  it  was  their  purpose 
to  restrict  the  power  of  the  Legislature,  one 
should  expect  to  And  such  restriction  expressed 
in  unequivocal  language.    But  the  only  direct 

Ero vision,  in  regard  to  the  power  of  the  Leg- 
lature  in  respect  to  charters  of  incorporation, 
is  in  the  proviso  to  section  7  of  article  11,  to  the 
effect  that  the  restriction  upon  the  power  of  the 
Legislature  to  grant  special  privileges,  immuni- 
ties, and  exemptions  was  not  to  be  construed  U> 
affect  the  power  of  the  Legislature  to  grant  sucli 
charters  of  incorporation  as  they  might  deem 
expedient  for  the  public  good,  thereby  leaving 
the  power  as  it  previously  existed.   See,  Hope 
v.  Deaderick,  8  Humph.,  1.   If  it  had  been  the 
purpose  of  the  Convention  to  restrict  the  pow- 
er of  the  Legislature  in  this  particular,  this 
would  certainly  have  been  the  appropriate  place 
to  insert  the  restriction;  but  so  far  from  doing 
so,  we  find  only  the  proviso  above  referred  to. 
which  was  intended  to  exclude  the  idea  that 
the  first  clause  of  the  section  against  the  grant- 
ing of  special  privileges,  immunities,  or  exemp- 
tions teas  intended  to  limit  the  power  of  Uie 
Legislature  in  regard  to  granting  charters  of  in- 
corporation.  From  this,  the  conclusion  seems 
necessarily  to  follow,  that  the  Legislature  was 
still  left  the  power  to  pass  laws  creating  bodies 
corporate,  witfi  all  the  rights,  privileges,  immu- 
nities, and  exemptions  which  it  was  usual  V> 
vest  in  such  fictitious  persons  under  the  general 
principles pretiously  recognized;  and,  as  we  have 
seen,  the  power  in  question  was  previously 
recognized  by  the  general  law  and  the  author- 
ities of  the  State.    We  do  not  say  rights, 
privileges,  or  immunities  might  be  granted  in- 
consistent with  other  positive  restrictions  of  the 
Constitution. "  The  court  then  proceeds  to  con- 
sider the  language  of  section  28  of  article  2, 
alreadv  cited,  in  reference  to  taxation,  and 
says :    "  On  the  other  hand,  this  section  may 
well  be  construed  as  having  no  reference  to  the 
property  of  corporations  to  be  created,  and  as 
leaving  the  power  of  the  Legislature,  in  this  re- 
gard, as  it  stood  before.   This  is  the  more  natu- 
ral construction  when  we  take  this  section  in 
connection  with  the  clause  before  referred  to, 
and  find  that  no  express  restriction  is  placed  upon 
the  power  conceded  to  have  previously  existed  in 
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the  Legislature,  in  reaped  to  corporations,  in  that 
[  532]  clause  which  refer*  directly  to  the  pouter  to  grant 
such  charters." 

The  chief  significance  of  the  decision  in  the 
last  case  lies  in  the  explicit  declaration  by  the 
court,  that  the  power  expressly  granted  to  the 
Legislature  in  the  proviso  to  the  7th  section  of 
article  11,  to  create  corporations  with  such 
charters  as,  in  its  judgment,  were  expedient  for 
the  public  good,  was  not  limited  or  restrained  in 
its  operation  by  the  prohibitions  in  the  same 
section  against  special  rights,  privileges,  immu- 
nities, or  exemptions;  in  other  words,  that  the 
Legislature,  as  to  corporations,  could  grant 
special  rights  and  privileges  which,  but  for  the 

Eroviso,  might  be  deemed  obnoxious  to  the  pro- 
ibitory  clauses  of  that  section.    And  in  that 
view  we  concur. 

The  case  of  McKinney  v. Overton  Hotel  Co., 
12  ifetafc.,104,  cited  by  counsel  for  plaintiff  in 
error,  is  not  adverse  to  this  conclusion.  The 
main  question  there  was  as  to  the  constitutional- 
ity of  an  Act.passed  hi  1860,authorizing  the  ho- 
tel company  to  issue  mortgage  bonds  bearing 
a  greater  rate  of  interest  than  was  allowed  by 
the  general  law  of  the  State.  It  was  held  that 
section  7  of  article  11,  giving  power  to  grant 
such  charters  of  incorporation  as  the  Legisla- 
ture deemed  expedient  for  the  public  good, 
must  be  construed  in  connection  with  section  6 
of  the  same  article,  which  imposed  upon  the 
Legislature  the  duty  of  fixing  the  rate  of  inter- 
est, and  declared,  that  the  "  rate  so  established 
shall  be  equal  and  uniform  throughout  the 
State. "  The  decision  was  that  the  Legislature, 
in  creating  corporations  under  section  7,  could 
not  grant  to  them  "  powers  or  rights  expressly 
forbidden  by  any  other  clause  of  the  Constitu- 
tion." Consequently,  the  rate  of  interest  fixed 
by  the  Legislature  was  applicable  to  corpora- 
tions as  well  as  to  individuals.  The  language 
of  the  court,  in  connection  with  prior  decisions, 
upon  the  general  subject  of  corporations,  jus- 
tifies the  conclusion  that  the  Act  of  1860  would 
not  have  been  declared  void  had  not  the  Con- 
stitution of  1884  expressly  required  the  rate  of 
interest  to  be  equal  and  uniform  throughout  the 
State. 

Looking,  then,  as  well  at  the  language  of  the 
Constitution  as  at  the  course  of  decision  in  the 
Supreme  Court  of  Tennessee  up  to  the  time  the 
Acts  of  1867  and  1869  were  passed,  and  giving 
full  effect  to  its  latest  utterance,  to  which  our 
•  „«,  attention  has  been  called,  and  remembering, 
I  ojj]  tnat  lnc  pQWer  given  to  a  municipal  cor- 
poration to  subscribe  to  the  stock  of  a  railroad 
company  may  be,  also,  a  right  and  privilege  of 
that  company  [Scotland.  Co.  v.  Thomas,]  94  U. 
S.,  682  [XXIV.,  2191;  [Wilton  v.  Salamanca,] 
99  U.  S.  499  [XXV.,  8301;  [Empire  v.  Darling- 
ton,] 101  U.  S.,  87,  91  [XXV..  878,  879],  our 
conclusion  is,  that  those  Acts  were  not  repug- 
nant to  the  Constitutions  of  the  State,  by  reason 
of  the  authority  they  confer  on  a  limited  num- 
ber of  counties  to  make,  and  on  a  particular  rail- 
road corporation  to  receive,  a  sul)scription  of 
stock,  nor  because  they  dispensed  with  the 
previous  assent  of  the  people  of  such  counties 
expressed  at  a  popular  election. 

It  remains  to  inquire  whether,  in  view  of  the 
evidence,  the  circuit  court  committed  any  error 
of  law,  either  in  giving  or  refusing  instructions 
to  the  jury. 
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Certain  facts  should  be  stated  as  explanatory 
of  the  instructions  which  were  given  to  the  jury. 
Upon  the  trial,  evidence  was  introduced  in  be- 
half of  the  County  tending  to  establish  "fraud, 
moral  coercion,  intimidation  and  bribery  in  the 
procurement  and  issuance  of  the  bonds  in  suit 
in  this  case  upon  the  part  of  the  Mississippi 
River  Railway  Company,"  and  that  such  cor- 
rupt practices  were  net  known  to  the  county 
court  until  February,  1875.  On  the  80th  of 
September,  1871,  at  a  meeting  of  the  board  of 
directors  of  the  railroad  company,  a  resolution 
was  offered  by  one  who,  at  the  time,  was  a  jus- 
tice of  the  peace  of  Tipton  County,  which,  aft- 
er reciting  the  failure  of  the  County  to  provide 
means  for  the  payment  of  its  bonds  and  cou- 
pons, designated  E.  Norton,  as,  agent  of  the 
company,  to  make  the  following  proposition  to 
the  County  .viz:  "  That  this  company  will  grant 
an  extension  of  time  for  the  payment  of  said 
bonds  and  interest,  so  that  the  said  payments 
shall  be  extended  to  the  period  cf  ten  years  from 
the  date  of  the  bonds.in  ten  annual  installments, 
instead  of  the  time  they  now  have  to  run;  this 
extension  to  appiy  to  all  bonds  which  this  com- 
pany owns  or  controls.  But  this  proposition 
should  be  made  on  condition,  that  the  County 
Court  of  Tipton  County  shall  immediately  levy 
a  tax  and  proceed  to  its  collection,  for  the 
amount  now  due  under  this  offer,  and  that  tncy 
shall  each  year  levy,  collect  and  promptly  pay 
over  the  amount  to  fall  due  each  year,  as  the 
same  falls  due  during  the  whole  period  of  this 
proposed  extension;  and,  in  case  of  a  failure  to 
levy,  collect  or  promptly  pay  over  said  annual  [  5341 
amount,  then  the  remaining  bonds  to  become 
due,  according  to  their  original  terms." 

This  proposition  was  presented  to  the  county 
court  by  Norton  at  its  October  Term.1871.  Sev- 
eral of  the  justices  were  then  present  who  had 
attended  the  July  meeting  of  1870,  on  which 
latter  occasion,  the  court,  by  resolutions, entered 
upon  its  records,  declared  that  the  bonds  had 
been  issued  without  lawful  authority,  and  were 
not  binding  upon  the  County.  Across  the  rec- 
ord of  those  resolutions  was,  however,  subse- 
quently written  the  word  "void,"  but  by  whom, 
or  when,  so  written,  does  not  apperr. 

In  addition  to  this  evidence,  the  substantial 
facts  upon  which  the  case  went  to  the  jury  are 
indicated  in  the  following  charge  given  by  the 
court  at  the  request  of  the  plain  tir ;: 

"That  if  you  credit  the  testimony  and,  from 
it,  believe  that  Mr.  Norton,  as  president  of  the 
Paducah  and  Gulf  R.  R.  Co.,  in  October,  1871, 
appeared  before  a  duly  organized  County  Court 
of  Tipton  County,  and  in  open  court  fully  ex- 
plained to  it  that  a  consolidation  was  contem- 
plated between  his  Company  and  the  Missis- 
sippi River  R.  R.  Co.,  and  that  such  consolida- 
tion depended  upon  the  fact  whether  the  bonds 
in  controversy  were  to  be  paid  by  the  County, 
and  whether  it  would  proceed  to  levy  a  tax  for 
the  same,  and  then  and  there  presented  the 
proposition  of  the  said  Mississippi  Company, 
recited  in  the  resolution  of  that  date,  passed  by 
the  said  county  court,  and  that  said  Paducah 
Company  was  then  solvent,  and  owned  and  op- 
erated a  railroad  from  the  Town  of  Paducah.in 
Kentucky,  to  Troy,  in  Tennessee,  and  that  no 
portion  of  the  railroad  in  Tipton  County  wr 
then  completed,  and  that  but  a  few  thousand 
dollars  had  been  expended  in  work  thereon,  and 
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that  the  purpose  of  said  consolidation  was  to 
complete  said  road  in  Tipton  County,  and  to 
connect  it  with  the  line  of  said  Paducah  and  Gulf 
road,  and  that  said  road  has  since  been  com- 
pleted to  the  Town  of  Covington,  in  said  Coun- 
ty, to  the  City  of  Memphis,  being  a  distance  of 
thirty-seven  miles,  twenty-one  whereof  are  in 
said  Tipton  County,  and  that  said  Norton  com- 
municated to  his  Company  the  action  of  said 
county  court  at  its  said  October  session  of  1871, 
and  that  in  consequence  tlicreof,  and  in  reliance 
tliereupon,  said  connolidation  took  place  /whereby 
said  Paducah  and  Memphis  Railroad  was  created 
and  that  said  latter  company  thereafter  com- 
pleted the  road  from  Covington  to  Memphis.and 
has  regularly  run  and  operated  the  same  from  the 
25th  of  June,  1878,  to  this  date,  and  that  the 
plaintiffs  in  this  action,  in  the  ordinary  course 
of  trade,  and  without  any  notice  of  ill  faith  in 
the  procuration  of  said  bonds,  gave  full  value 
therefor  to  the  said  Paducah  and  Memphis  Rail- 
road Company,  by  furnishing  engines  to  be 
employed  on  said  road,  and  that  said  Paducah 
and  Memphis  Railroad  Company  received  said 
bonds  without  any  notice  whatsoever  of  any 
fraud  in  their  issuance;  then  the  fact  that  one 
or  more  of  the  justices  of  said  county  court, 
who  originally  voted  for  said  subscription  of 
stock, were  induced  so  to  do  by  corrupt  means, 
and  all  other  proofs  or  matters  of  fraud,  con- 
stitute no  defense  to  this  action." 

To  the  giving  of  that  charge  the  County,  by 
its  attorney,  excepted. 

At  the  request  of  the  County.the  courtcharged 
the  jury  that  "if  the  railway  procured  the  issu- 
ance of  the  bonds  by  bribery,  fraud  and  cor- 
ruption, that  they  would  be  void  in  the  hands 
of  the  railway,  just  as  if  they  had  not  been  is- 
sued; that  all  persons  taking  them  from  the 
company  with  notice,  or  under  circumstances 
to  put  tnc  vendor  on  inquiry,  would  stand  in 
no  better  plight  than  the  railway  company 
would;"  and  that  "  if  it  appears  that  there  was 
actual  fraud  in  procuring  the  bonds,  then  the 
plaintiffs  would  be  bound  to  show  that  they 
were  bona  fide  holders." 

The  defendant  requested  the  court  to  further 
charge  the  jury  as  follows:  "  That  if  the  plaint- 
iff took  them  (the  bonds)  after  due,  they  would 
stand  like  the  railway  company's:"  which  re- 
quest was  granted,  with  the  modification  that 
"  unless  the  jury  believed  as  stated  in  the  charge 
given  at  the  request  of  the  plaintiffs: 

That  a  party  may  waive  the  fraud  by  sub- 
sequent acts,  but  in  order  to  make  this  doctrine 
apply,  it  must  appear  that  the  party  waiving 
was  fully  apprised  of  the  fraud  which  he  waives. 
He  must  know  of  the  fraud,  and,  knowing, 
waive  it;"  which  was  given  with  this  modiflca 
tion:  "Although  this  is  generally  true,  it  has  no 
[536]  application  to  this  case  if  the  jury  believe  as  in 
the  charge  stated  in  favor  of  the  plaintiff.  If 
one  citizen  about  to  buy  a  demand  against  an- 
other applies  to  him  in  good  faith  to  ascertain 
whether  the  demand  will  be  paid,  and  is  in- 
formed that  it  will  be,  and  buys  in  reliance 
upon  such  information,  the  party  admitting  his 
obligation  will  not  be  permitted  to  defend,  al- 
though the  admission  wa<>  made  in  ignorance  of 
a  valid  defense. 

"  That  if,  before  a  contract  which  was  void, 
which  is  no  contract,  had  become  a  subsisting 
and  valid  contract,  a  constitutional  provision 
See  18  Otto. 


intervenes,  which  took  away  all  power  from 
one  of  the  contracting  parties  to  enter  into  the 
contract,  then  there  could  be  no  contract  by 
ratification,  because  the  party  would  be  under 
disability  of  contracting  either  expressly  or  by 
ratification.  Therefore,  if  the  contract  was  void 
in  its  making,  for  fraud ,  and  the  facts  of  the  fraud 
were  not  known, and  [or]  known  waived,  before 
May,  1870,  when  the  new  Constitution  wat  adopt- 
ed, then  there  could  be  no  contract  by  ratifica- 
tion or  otherwise,  as  all  power  to  make  such  a 
contract  as  this  was  then,  by  the  mandate  of 
the  Constitution,  taken  away  from  the  county 
court."  That  instruction  was  also  gran  ted,  with 
this  modification:  "That,  although  the  general 
reasoning  of  this  request  is  correct  in  legal 
principle,  still,  if  the  Jury  believe  as  stated  in 
the  charge  for  the  plaintiffs,  the  defendant  will 
be  estopped  to  set  up  fraud  as  a  defense,  after 
having  induced  their  purchase  by  answering  to 
an  inquiry  of  whether  they  would  be  paid,  that 
they  would  be.  And  if  the  jury  believe  that 
such  were  the  facts  in  this  case,  then  fraud  will 
not  constitute  a  defense. 

That  if  the  influences  which  procured  the 
contract  were  afterwards  successfully  exerted 
in  concealing  the  fraud  and  defeating  its  dis- 
covery and  efforts  to  resist  the  contract,  then 
there  can  be  no  such  thing  as  a  waiver;  that 
communities  may  waive  fraud,  but  more  in- 
dulgence is  extended  to  them  than  to  individ- 
uals; that  accepting  the  road  and  using  it,  and 
paying  a  part  of  the  consideration  in  ignorance 
of  the  fraud  by  which  a  vote  was  produced  will 
not  be  a  waiver."  This  request  was  given  with 
the  same  modifications,  however,  as  made  in 
reference  to  the  last  two  preceding  requests  by 
the  defendant. 

We  are  unable  to  perceive  that  any  error  of 
law  was  committed  to  the  prejudice  of  the 
County.   The  case  went  to  the  jury  under  cir- 
cumstances quite  as  favorable  to  it  as  the  evi- 
dence justified.    If  the  facts  disclosed  in  the 
instructions  were  believed  by  the  jury  to  be  es- 
tablished by  the  testimony,  its  duty  was  to  re- 
turn a  verdict  for  the  plaintiffs.  The  charge  of 
fraud,  bribery,  moral  coercion  and  intimida- 
tion applied,  it  must  be  observed,  to  the  Mis- 
sissippi Railroad  Company  and  to  the  justices 
composing  the  county  court  at  the  time  the 
original  subscription  was  made,  and  the  bonds 
issued  and  delivered.   When  the  court,  subse- 
quently, received  the  written  proposition  from 
the  railroad  company,  for  an  extension  of  time 
upon  certain  conditions,  it  was  distinctly  in- 
formed that  its  action  would  affect  and  control 
large  business  operations  in  which  others  were 
concerned  who  had  no  connection  with  the 
original  subscription,  or  with  the  issue  of  the 
bonds.   The  extension  of  time  was  accepted 
upon  the  terms  and  conditions  set  out  in  the 
proposition  of  the  company,  and  without,  so  far 
as  the  record  discloses,  any  dissent  among  the 
twenty-two  justices  present;  and,  as  evidence 
of  its  purpose  to  adhere  to  the  new  agreement 
and  provide  for  the  payment  of  the  bonds  and 
coupons,  the  county  court  ordered  the  levy  of  a 
tax  upon  all  of  the  taxable  property  of  the  Coun- 
ty. We  have  already  seen  that  at  the  meeting 
of  the  county  court  held  in  July,  1870,  resolu- 
tions were  entered  of  record  declaring  that  the 
bonds  had  been  issued  without  lawful  author- 
ity, and  directing  such  steps  to  be        as  were 
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necessary  to  protect  the  people  against  the  pro- 
posed burden.  With  this  record  before  the  jus- 
tices who  composed  the  court  in  October,  1871, 
the  proposition  for  an  extension  of  time  was  ac- 
cepted, and  an  assurance  of  record  was  thereby 
given,  that  the  County  would  meet  the  bonds 
according  to  the  new  terms.  The  force  of  this 
action  of  the  court  was  increased  in  view  of 
section  402  of  the  Code  of  Tennessee,  adopted 
in  1868,  declaring  that  "Every  county  is  a  cor- 
l>oration,and  the  justices  in  the  court  assembled 
are  the  representatives  of  the  county  and  au- 
thorized to  act  for  it." 

Whether  upon  the  faith  of  these  proceedings 
in  the  county  court  the  Paducah  and  Gulf  Rail- 
road Company  consolidated  with  the  Mississippi 

[5381  I^ver  Railroad  Company,  was  fairly  submitted 
J  for  the  determination  of  the  jury.  The  new  com- 
pany having  become,  iu  virtue  of  that  consoli- 
dation, the  owner  of  the  assets  of  the  constitu- 
ent companies,  including  the  bonds  in  suit,  pro- 
ceeded with  the  work  of  construction.  There 
was  evidence  tending  to  show  that  at  the  time 
of  the  consolidation  only  a  few  thousand  dol- 
lars had  been  expended  in  building  the  Missis- 
sippi River  railroad  in  Tipton  County;  that 
after  the  consolidation  about  half  a  million  of 
dollars  had  been  expended  in  Tipton  County 
by  the  Paducah  and  Memphis  Railroad  Com- 
pany; that  the  road  from  Memphis  to  Coving- 
ion,  the  county  seat  of  Tipton,  a  distance  of  37 
miles  (of  which  21  miles  were  in  Tipton  County), 
had  been  built  and  equipped,  and  trains  run- 
ning thereon  regularly,  ever  since  June  25, 
1878;  that  the  road  had  been  graded,  bridged, 
and  made  ready  for  the  cross-ties  and  rails  from 
Covington  to  li  miles  north  of  Ripley,  in  Lau- 
derdale County;  that  since  the  consolidation 
the  road  had  been  completed  and  equipped  from 
Troy  to  Trumber,  a  distance  of  15  miles,  and 
trains  run  regularly  between  those  places;  that 
the  road  had  been  graded,  bridged  and  cross- 
tied  for  the  rails  from  Trumber  to  Dyersburg, 
and  the  right  of  way  secured  on  about  21  miles 
of  the  road  between  Dyersburg  and  Ripley. 
This  is  not  all.  The  stock  which  Tipton  County 
originally  received  in  payment  of  its  subscrip- 
tion was  voted  by  its  official  representative  in 
favor  of  the  consolidation,  and  the  County  re- 
ceived, in  place  of  its  stock  in  the  Mississippi 
River  Railroad  Company,  stock  for  like  amount 
iu  the  new  company.  Besides,  the  County  voted 
the  new  stock  in  favor  of  the  execution  of  a 
mortgage  for  $1,951,000,  which  was  placed 
upon  the  property  of  the  company  which  was 
formed  by  the  consolidation. 

The  acceptance  by  the  county  court  of  the 
terms  and  conditions  set  forth  in  the  proposi- 
tion of  September  80,  1871,  and  its  participa- 
tion, under  the  circumstances  adverted  to,  by 
its  authorized  representatives,  in  the  proceed- 
ings which  resulted  in  the  consolidation,  where- 
by the  situation  of  the  Paducah  and  Gulf  Rail- 
road Company  became  materially  altered,  was, 
in  effect,  a  representation  to  those  interested  in 
that  company  that  the  County  would  not  with- 
hold payment  of  its  bonds  or  coupons,  but  would 
meet  them  according  to  the  terms  of  the  new 
agreement.  By  its  conduct,  it  induced  those  in- 
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$1,000,000— to  believe  that  the  bonds  would 
constitute  a  part  of  the  available  assets  of  the 
new  company.  The  defendants  in  error  re- 
ceived a  portion  of  these  bonds  as  early  as 
March  15,  1873.  The  integrity  of  the  busi- 
ness transaction  by  which  they  acquired  them 
is  not  questioned  by  any  evidence  recited  in  the 
record.  Nor  does  it  appear  that  any  evidence 
was  offered  that  impugned  in  any  degree  the 
good  faith,  in  respect  of  these  matters,  of  those 
who  controlled  the  Paducah  and  Gulf  Rail- 
road Company,  nor  of  those  who  controlled  the 
Paducah  and  Memphis  Railroad  Company  sub- 
sequent to  the  consolidation  of  1872.  The  de- 
fendants in  error  obtained  the  bonds  in  suit 
from  the  Paducnh  and  Memphis  Railroad  Com- 
pany, paying  value  therefor  and,  so  far  as  the 
record  discloses,  without  any  reason  to  suspect 
their  payment  would  be  resisted  by  the  County. 
In  view,  then,  of  the  conduct  throughout  all 
these  proceedings  of  those  who  represented  the 
County  of  Tipton,  it  is  estopped,  by  every  con- 
sideration of  law,  justice  ana  fair  dealing,  from 
disputing  its  liability  to  defendants  in  error 
upon  the  bonds  in  suit.  The  discovery  by  the 
County,  in  February.  1875,  of  fraud  and  cor- 
rupt practices  upon  the  part  of  the  Mississippi 
River  Railroad  Company,  in  procuring  the  issue 
of  the  bonds  in  1869,  cannot  be  permitted  to  af- 
fect the  rights  of  those  who  had,  in  good  faith, 
acquired  the  bonds  in  reliance  upon  the  explicit 
assurance  which  the  County,  in  effect,  gave  in 
October,  1871,  that  it  would  provide  for  the 
payment  of  the  bonds  and  their  coupons.  Tin- 
defendants  in  error  having  obtained  the  bonds 
under  the  circumstances  which  have  been  de- 
tailed, may  rightfully  invoke,  in  support  of  their 
claims,  any  facts  which  would  have  estopped 
the  County  from  disputing  the  claim  of  the  Pu- 
ducah  and  Memphis  Railroad  Company,  had 
the  latter  company  never  parted  with  the  bonds. 

There  are  other  grounds  arising  upon  the  evi- 
dence upon  which  the  judgment  below  might, 
perhaps,  be  sustained,  and  there  arc  other  ques- 
tions suggested  in  argument  upon  which  wc 
deem  it  unnecessary  to  comment. 

Mr.  Justice  Swayne  and  Mr.  Justice  Strong: 
participated  in  the  decision  of  this  case  in  con- 
ference before  their  retirement,  and  we  are  au- 
thorized to  say  that  they  concur  in  this  opinion 
and  judgment. 

The  judgment  is  affirmed. 

Tipton  County, Plff.  in  Err., v.  Norton,  SlaugJi- 
ter&Co.,  No.  7fi. 

The  judgment  of  the  circuit  court  is  affirmed 
upon  the  authority  of  Tipton  County  v.  The 
Rogers  Locomotive  and  Machine  Works  [ante, 
340]. 


Tipton  County,  Plff.  in  Brr.,v.  J.  T.  Edmunds 
<ftCo.,No.  77. 

This  case  is  affirmed  upon  the  authority  of 
Tipton  County  v.  The  Rogers  Locomotive  and  Ma- 
chine Works  [ante,  840]. 

True  copy.  Test: 

James  B.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 
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[49]    CONGRE88  &  EMPIRE  8PRING  COM- 
PANY, Plff.  in  Err., 
v. 

DEXTER  J.  KNOWLTON,  Jr.,  «t  al,  as 
Admrs.  of  Dexter  A.  Knowlton,  Deceased. 

(8oe  a  C,  13  Otto,  w-ez.) 

Money  paid  on  illegal  contract — when  recovered 
back. 

L  Money,  paid  on  an  Illegal  contract  which  re- 
mains executory,  can  be  recovered  back  in  an  ac- 
tion founded  on  a  disaffirmance,  and  on  the  ground 
that  it  is  void. 

2.  Payment  on  shares  of  stock  to  be  illegally  is- 
sued may  be  recovered  back,  the  stock  not  having 
been  delivered. 

[No.  200.1 

Argued  Jan.  14,  1881.    Decided  Jan.  SI,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York. 
The  case  is  stated  by  the  court. 
Mcsers.  Francis  Ke man  and  C  has.  S.  Lester, 
for  plaintiff  in  error: 

I.  The  scheme  and  contract  to  increase  the 
stock  were  in  violation  of  the  statute  under 
which  the  corporation  was  organized  and  against 

fmblic  policy.  They  were  illegal  and  fraudu- 
ent. 

Knowlton  v.  C.  dt  E.  Spring  Company,  57  N. 
Y.,  518-627. 

This  was  also  the  iindingand  decision  of  the 
U.  S.  Circuit  Court. 

The  statute  expressly  required  that  all  stock 
should  l>e  paid  for  at  its  par  value  in  money.or  in 
property  necessary  to  the  Company  in  carrying 
on  its  corporate  business. 

2  R.  S.,  of  N.  Y.,  6th  cd.,  o.  504,  sec.  88; 
505,  sees.  40,  41;  507,  sec.  49. 

The  scheme  under  consideration  was  .n  vio- 
lation of  the  terms  of  the  statute  and  the  pub- 
lic policy  of  the  State  of  New  York. 

II.  The  plaintiffs'  intestate  was  particcps 
rrimini*  and  in  pari  delicto  as  to  this  illegal  and 
fraudulent  scheme  and  contract.  Indeed  he 
was  more  guilty  than  the  Corporation. 

It  certainly  cannot  be  successfully  claimed 
that  an  officer  of  a  corporation,  who,  by  his 
advice,  votes  and  action,  involves  the  corpora- 
tion in  an  illegal  and  fraudulent  scheme,  and 
who  as  an  individual  becomes  a  party  to  this 
scheme  with  the  corporation,  is  not  at  least  in 
pari  delict>  with  the  corporation.  In  fact  and 
iu  law  he  is  the  criminal. 

Tltomat  v.  Richmond,  12  Wall.,  849  and  856 
(79  U.  S.,XX„4.->3,457). 

III.  On  these  facts  the  plaintiffs' intestate  was 
not  entitled  to  recover,  either  in  a  court  of  law 
or  equity,  from  the  Corporation  the  $18,980, 
with  interest  from  Feb.  20, 1866. 

Where  the  scheme  or  contract  is  malum  in 
*c,  as  in  the  case  at  bar,  and  the  parties  to  it  are 
i:i  pari  delicto,  the  law  refuses  to  aid  cither  of 
ihcm  in  reference  to  it  against  the  other.  It 
leaves  them  where  they  have  placed  themselves 
by  their  own  acts. 

Smith,  Cent.,  8d  Am.  ed.  (star),  187-191; 
Jl'irt  v.  Place,  6  Cow.  (N.  Y.),  431;  Nellie  v. 
Clark,  20  Wend.,  24;  8.  C.  in  error,  4  Hill,  424; 
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Smith  v.  Hubbs,  10  Me.,  71;  Schermerhorn  v. 
Talman,  14  N.  Y.,  94;  Knowlton  v.  Cong.  & 
Emp.,  Spring  Co.,  57  N.  Y.,  518;  Eowson  v. 
Hancock,  8  T.  R.,575. 

The  alleged  right  of  action  for  Jie  money 
sought  to  be  recovered  herein,  arises  out  of  this 
illegal  and  fraudulent  scheme, and  the  plaintiffs, 
therefore,  cannot  recover.  Ex  turpi  causa  non 
oritur  actio. 

IV.  There  is  no  federal  question  involved  in 
this  suit. 

The  action  was  brought  by  the  deceased 

Slaintiff  in  the  Supreme  Court  of  the  State  of 
lew  York.  It  was  tried  in  that  court,  and  a 
recovery  had.  On  appeal  by  the  defendant, 
the  court  of  last  resort  in  that  State  decided 
that  the  plaintiff  was  not  entitled  to  recover, 
and  reversed  the  judgment  of  the  Supreme 
Court  and  ordered  a  new  trial. 
Knowlton  v.  C.  <&  E.  Sprino  Co.  (supra) 
It  is  confidently  submitted  that  this  court 
should,  and  in  accordance  with  the  established 
rule  by  its  own  decisions,  will  follow  the  de 
cision  of  the  Court  of  Appeals  of  New  York 
in  deciding  this  case. 

Bk.  v.  Stulley,  1  Black,  486(66  U.  S.,  XVII.. 
173);  Elinendorfv.  Taylor,  10  Wheat.,  152:  i-apio 
v.  Wright,  101  U.  S.,  665  (XXV.,  1087;;  Elm- 
tcoodv.  Marcy.WV.  S..  289 (XXIII., 710);  Fair- 
field v.  Gallatin,  100  U.  S.,  47  (XXV..  544). 

Mr.  H.  M .  Haggles,  for  defendants  in  er- 
ror: 

1.  There  was  a  total  failure  of  consideration 
for  the  payment  made  by  Knowlton,  und  the 
court  below  might  properly  have  so  held. 

The  steps  taken  by  the  Company  towards  the 
increase  of  its  capital  stock,  as  shown  by  the 
record,  were  initiatory  merely. 

No  stock  was  created.  There  having  been  no 
stock  created,  there  wus  none  to  forfeit,  and  the 
resolution  of  forfeiture  was  nugatory. 

The  money  paid  to  the  Company  was  not  af- 
fected by  it.  The  subsequent  action  in  regard 
to  the  outstanding  receipts  for  payments  was  a 
waiver,  if  one  was  needed,  of  nuy  prior  default. 

2.  The  contract  of  the  Company  was  ultra 
vires  and  void.  It  had  no  power  to  deliver  to 
subscribers  full  paid  stock  on  receipt  of  eighty 
per  cent,  of  its  par  value.  The  certificate* 
might  contain  the  statement  that  the  shares 
were  full  paid,  but  neither  against  the  Com- 
pany nor  against  creditors  would  such  statement 
tie  conclusive. 

Sees.  10,  11,  14,  Act  of  1848;  Thomas  v.  R. 
R.  Co.,  101  U.  S.,  78  (XXV.,  950);  R.  R.  Co. 
v.  Steicart.  41  Pa.,  54;  2\'at>.  Co.  v.  Comrs.  oj 
Newbern,  7  Jones  (L.),  275;  Ang.  «fc  Ames  on 
Corp.,  sees.  255,  527;  Hibcrnia  T.  Co.  v.  Hen- 
derson, 8  S.  &  R.,  219.  Sturges  v.  Stetson,  8 
Phila.,  804. 

A  void  contract  is  not  a  good  consideration 
for  the  payment  of  money,  and  money  paid 
upon  it  may  be  recovered. 

Dill  v.  Wareham,  7  Met.,  438. 

All  the  elementary  writers  agree  that  while 
an  illegal  contract  remains  executory,  money 
paid  or  goods  delivered  in  partial  performance 
of  it  may  be  recovered. 

2  Com.  Cont.,  109;  Chit.  Cont.,  558;  2  Pars. 
Cont.,  1st  ed.,  252;  Story,  Cont.,  5th  ed.,  sec. 
611;  Add.  Cont.,  Am.ed.,  sec.  1412;  2  Greenl., 
Ev.,  sec.  111. 

Addison  states  the  rule  thus:  "  The  law,  so 
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long  as  an  Illegal  contract  continues  executory, 
implies  from  the  person  who  has  received  the 
money  in  furtherance  of  the  execution  of  the 
contract,  a  promise  to  refund  it  in  favor  of  the 
party  who  paid  the  money,  and  who  repudiates 
the  illegal  transaction. 

Aside  from  this  case  in  theN.  Y.  Commission 
of  Appeals,  every  English  and  every  American 
case  sustains  the  position  so  stated. 

Walker  v.  Cliapman,  Lofft,  845;  Lowry  v. 
Bourdieu,  2  Doug. ,  471 ;  Tappenden  v.  Randall, 
2  Bos.  &  P.,  466;  HasUUno  v.  Jaekton,  8  Barn. 
&C..221;  Bone  v.  Ekless,  6  Hurl.  &  N.,925; 
Taylor  v.  Bowers,  L.  R..  1  Q.  B.  D.,  291;  Ins. 
Co.  v.  Kip,  8  Cow.  (N.  Y.).  20;  Merritt  v.  Mil- 
lard, 4  Kcyes  (N.  Y.),  218;  Morgan.  v.Oroff,  4 
Barb.,  526;  Skinner  v.  Henderson,  10  Mo.,  207; 
Adams  Ex.  Co.  v.  Reno,  48  Mo.,  268;  White  v. 
Bk.,  22  Pick..  184;  Lowell  v.  R.  R.  Co.,  28 
Pick.,  82;  Thomas  v.  RieJimand,  12  Wall.,  855 
(79  U.  S.,  XX.,  456.) 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  in  1869  by  the  intes- 
»ou  I  tate,  Dexter  A.  Knowlton,  against  the  plaintiff 
in  error,  in  the  Supreme  Court  of  the  State  of 
New  York,  to  recover  the  sum  of  $18,980, 
with  interest  from  February  20, 1866.  In  1876 
Knowlton  died,  and  the  present  defendants  in 
error  having  been  appointed  administrators  of 
his  estate,  the  suit  was  revived  and  continued 
in  their  names.  At  the  time  of  his  death  Knowl- 
ton was  a  citizen  of  Illinois.  His  administrators 
were  citizens  of  that  State.  On  their  applica- 
tion the  suit  was,  on  March  20,  1877,  removed 
to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York.  The  parties 
waived  a  jury  and  the  case  was  tried  by  the 
court  at  the  October  Term,  1877. 

The  court  found  the  facts  of  the  case  to  oe 
substantially  as  follows* 

The  Congress  &  Empire  Spring  Company, 
the  plaintiff  in  error,  is  a  Corporation  of  the 
State  of  New  York,  organized  under  the  stat- 
ute of  that  State  passed  February  17,  1848, 
authorizing  the  formation  of  corporations  for 
manufacturing,  mining,  mechanical  or  chemic- 
al purposes,  and  subsequent  Acts  amendatory 
♦hereof.  The  capital  stock  was  $1,000,000,  di- 
vided into  10,000  shares  of  $100  each,  and  was 
issued  in  payment  of  property  purchased  by 
the  trustees  of  the  Corporation  for  its  use. 

The  mode  by  which  corporations,  such  as  the 
plaintiff  in  error,  might  increase  thcii-  capital 
stock  is  prescribed  by  sections  21  and  22  of  chap- 
ter 40,  of  the  Laws  of  1848. 

Section  21  prescribes  how  the  notice  of  a  meet- 
ing of  the  stockholders  to  consider  the  proposi- 
tion to  increase  the  capital  stock  shall  be  given, 
and  what  vote  of  the  stockholders  shall  be  nec- 
essary to  carry  the  proposition. 

Section  22  prescribes  how  the  meeting  of  the 
stockholders,  called  under  section  21,  shall  be 
organized,  and  declares  that  if  a  sufficient  num- 
ber of  votes  has  been  given  in  favor  of  increas- 
1511  tne  amount  °f  capital  stock,  "A  certificate 
1  '  of  the  proceedings  showing  a  compliance  with 
the  provisions  of  this  Act,  the  amount  of  capi- 
tal actually  paid  in,  *  *  the  whole  amount 
of  debts  and  liabilities  of  the  company,  and  the 
amount  to  which  the  capital  shall  be  increased 
*  *  *  shall  be  made  out,  signed  and  verified 
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by  the  affidavit  of  the  chairman  and  counter- 
signed by  the  secretary,  and  such  certificate 
shall  be  acknowledged  by  the  chairman  and 
filed,  as  required  by  the  1st  section  of  this  Act; 
and  when  so  filed  the  capital  stock  of  such  Cor- 
poration shall  be  increased  *  *  *  to  the 
amount  specified  in  such  certificate,  *  *  * 
and  the  Company  shall  be  entitled  to  the  priv- 
ileges and  provisions,  and  subject  to  the  liabil- 
ities, of  this  Act,  as  the  case  may  be." 

On  January  11, 1866,  the  Corporation  passe*' 
a  resolution  to  increase  its  capital  stock  by  tho 
addition  thereto  of  $200,000,  for  the  purpose  oi 
building  a  glass  factory  for  the  manufacture  of 
bottles  and  providing  a  working  capital.  It  also 
resolved  that  the  books  of  the  Company  should 
be  opened  for  subscriptions  to  the  additional 
stock  and  that  each  stockholder  should  be  al- 
lowed to  take  one  share  of  the  new  stock  for 
every  five  shares  he  held  of  the  original  stock, 
and  that  when  he  had  paid  $80  on  each  share, 
the  Company  should  issue  to  him  a  certificate 
as  for  full-paid  stock. 

At  a  meeting  of  the  Board  of  Trustees  of  the 
Corporation,  held  February  8, 1866,  a  dividend 
of  four  per  cent  on  the  original  stock  was  de- 
clared, payable  February  20,  and  it  was  resolved 
that  a  call  of  twenty  per  cent  on  the  new  stock 
should  be  made,  payable  February  20,  186C; 
that  the  books  of  the  Company  should  be  at 
once  opened  for  subscriptions  to  the  new  stock 
and  that  each  stockholder  should  have  the  priv- 
ilege of  taking  one  share  of  the  new  stock  for 
every  five  shares  of  the  old  stock  held  by  him, 
and  that  on  failure  of  anv  stockholder  to  pay, 
on  or  before  Februarv  20,  1866,  $20  on  each 
share  of  the  new  stock  taken  by  him,  all  his 
claim  to  such  new  stock  should  be  forfeited 
and  the  same  should  be  divided  ratably  among 
the  stockholders  who  had  paid  the  installment 
of  $20  per  share. 

A  stock  subscription  agreement  was  immedi- 
ately issued  by  the  trustees  in  pursuance  of  the 
said  resolutions,  by  which  the  subscribers  stip- 
ulated to  take  the  number  of  shares  set  opposite  r  gjg  ■ 
their  names  and  to  pay  for  eacli  share  $*<0,  in 
installments,  as  called  for  bv  the  directors,  and 
upon  failure  to  pay  the  instaflmeuts  within  sixty 
days  after  call,  that  the  money  already  paid  on 
the  stock  should  be  forfeited  to  the  Company. 
And  by  the  same  agreement  the  Company  bound 
itself  to  pay  interest,  up  to  February  1, 1867,  ou 
all  sums  paid  on  the  new  stock,  and  on  Febiu 
ary  8, 1867,  to  issue  for  every  share  of  said  new 
stock  on  which  $80  had  been  paid,  a  ccitilicate 
to  the  holder  as  for  full-paid  stock,  and  it  was 
provided  that,  the  holders  of  such  stock  should 
be  entitled  to  vote  thereon  and  the  same  should 
draw  dividends  and  be  treated  in  all  respects  as 
full-paid  stock. 

This  agreement  was  signed  by  one  C.  Shee- 
han,  who  subscribed  for  690  shares  of  the  new 
stock,  he  being  the  holder  of  8,490  shares  of  the 
old  stock. 

Thereupon  a  contract  was  made  between 
Sheehan  and  Knowlton,  the  intestate,  whereby 
Sheehan  agreed  to  lend  his  dividend  on  the  old 
stock  held  by  him  to  Knowlton,  and  the  latter 
agreed  to  assume  the  new  stock,  subscribed  for 
by  Sheehan.  and  pay  all  future  calls  thereon 
Sheehan's  dividend  on  his  old  stock  amounted 
to  $18,988.  Knowlton,  in  consideration  of  the 
transfer  to  him  of  this  dividend,  delivered  his> 
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note  to  Sheehan  for  $18,980,  dated  February 
20,  1866,  payable  in  one  year,  and  secured  the 
same  by  a  pledge  of  150  shares  of  the  stock  of 
the  Company,  and  paid  the  residue,  to  wit:  $8, 
in  cash. 

On  March  8, 1866,  Enowlton  paid  to  the  Com- 
pany the  call  of  twenty  per  cent  on  the  new 
stock,  subscribed  by  Sheehan  and  sold  to  him 
as  aforesaid,  by  the  application  thereto  of  Shee- 
han's  dividend  on  the  old  stock,  amounting  to 
$13,080,  for  which  the  Company  gave  Knowl- 
ton  a  receipt. 

About  December.1868,  Knowlton  paid  in  full 
his  note  to  Sheehan  for  $18,980. 

Calls  and  personal  demands  were  made  both 
upon  Sheehan  and  Enowlton  more  than  sixty 
days  before  January  25,  1867,  for  the  payment 
of  subsequent  installments  on  the  stock  sub- 
scribed by  Sheehan,  and  both  of  them  neglected 
and  refused  to  pay  the  installments  called  for; 
whereupon  the  trustees  of  the  Company  passed 
a  resolution  by  which  they  declared  that  the 
new  stock  subscribed  by  Sheehan  and  assumed 
by  Knowlton  should  be  and  was  forfeited. 

From  August,  1865,  to  August,  1806,  Knowl- 
ton, the  intestate,  was  a  trustee  and  vice-pres- 
ident of  the  Company;  he  advised  the  increase 
of  the  capital  stock  above  mentioned,  and  pro- 
posed the  resolutions  in  relation  thereto,  and 
moved  their  adoption,  and  drew  up  the  stock 
subscription  agreement  and  signed  it,  and  ad- 
vised others  to  sign. 

On  August  7,  1867,  a  meeting  of  the  stock- 
holders of  the  Company  was  held,  at  which  it 
resolved  that  the  capital  stock  of  the  Com- 
pany should  be  reduced  to  the  original  sum  of 
$1,000,000,  and  that  the  trustees  be  authorized 
to  arrange  with  the  holders  of  the  new  stock  for 
retiring  the  same  on  such  terms  and  conditions 
sis  they  should  deem  for  the  interest  of  the  Com- 
l»any. 

On  the  same  day  the  board  of  trustees  met 
and  passed  a  resolution,  whereby  the  executive 
committee  of  the  board  was  authorized  to  ad- 
just, on  the  best  terms  for  the  Company,  the 
claims  of  all  persons  holding  receipts  for  pay- 
ments on  the  new  stock  ordered  to  be  retired. 

On  March  27, 1868,  the  executive  committee 
passed  a  resolution  that  the  Company  issue  five- 
year  coupon  bonds  sufficient  to  refund  the  pay- 
ments made  on  the  new  stock  of  the  Company 
which  had  been  retired. 

No  tender  of  these  bonds  was  ever  made  to 
Knowlton,  the  intestate,  nor  was  any  demand 
made  for  them  by  him,  but  he  demanded  re- 
payment of  the  amount  paid  by  him  on  his  new 
.stock,  and  the  Company  refused  to  repay  it  or 
any  part  of  it. 

The  majority  of  the  holders  of  the  original 
stock  became  subscribers  for  the  new  stock, 
and  all  of  them  except  Sheehan  and  Knowlton, 
the  intestate,  and  one  or  two  other  subscribers 
for  small  amounts,  paid  the  calls  made  on  them 
in  respect  to  the  new  stock.  The  first  call  of 
twenty  per  cent  on  the  new  stock  was  paid  main- 
ly by  the  dividend  on  the  old  stock  above  men- 
tioned, but  about  $3,000  were  paid  in  cash.  All 
the  stockholders  who  did  not  subscribe  for  new 
stock  were  paid  their  part  of  the  dividend  in 
cash.  About  $86,500  of  said  five  per  cent  bonds 
were  issued  by  the  Company  to  retire  the  new 
stock. 

See  18  Otto. 


The  intestate,  Dexter  A.  Knowlton,  having 
commenced  this  action,  and  having  died  dur- 
ing its  pendency,  the  plaintiffs,  as  the  admin- 
istrators of  his  estate,  succeeded  to  his  interest 
therein. 

As  a  conclusion  of  law  from  these  facts,  the 
court  found  that  the  plaintiffs  were  entitled  to 
judgment  against  the  Congress  and  Empire  [541 
Spring  Company  for  the  sum  of  $18,980.  with 
interest  from  February  20,  1866,  and  rendered 
judgment  accordingly. 

This  writ  of  error  is  prosecuted  by  the  Con- 
gress &  Empire  Spring  Company  to  reverse  the 
judgment  rendered  against  it  by  the  Circuit 
Court. 

The  plaintiff  in  error  claims  that  the  plan  |56] 
adopted  by  the  Company  to  increase  its  capital 
stock,  by  which  certificates  as  for  full-paid 
stock  were  to  be  issued  on  the  payment  of  eighty 
per  cent  thereof,  was  against  the  law  and  pub- 
lic policy  of  the  State  of  New  York,  and  was, 
therefore,  void;  that  Knowlton,  having  been 
an  active  party  in  devising  this  scheme,  and 
having  paid  his  money  in  part  execution  of  it, 
his  legal  representatives  cannot  recover  the  sum 
so  paid. 

It  is  conceded  by  the  defendants  in  error  that 
the  plan  adopted  by  the  Company  to  increase 
its  stock  was  in  violation  of  the  law  of  New 
York  and,  therefore,  void,  and  it  has  been  so 
held,  in  effect,  by  the  Court  of  Appeals  of  the  r571 
State  of  New  York  in  the  case  of  Knowlton  v.  1  1 
Spring  Co.,  57N.Y..518. 

We  are,  then,  to  consider  whether,  upon  the 
hypothesis  that  the  plan  for  the  increase  of  the 
stock  was  illegal,  there  can  be  a  recovery  upon 
the  facts  of  the  case  as  found  by  the  Circuit 
Court. 

We  think  it  clear  that  there  was  only  a  part 
performance  of  the  illegal  contract  between  the 
Company  and  Knowlton  in  reference  to  the  new 
stock,  for  which  Sheehan  subscribed  and  which 
he  agreed  to  transfer  to  Knowlton. 

The  Company,  in  fact,  created  no  new  stock. 
It  only  proposed  to  do  so.  To  increase  the 
stock  6f  the  Company,  it  was  not  only  neces- 
sary that  the  meeting  of  the  stockholders  should 
be  called,  as  prescribed  by  the  law,  and  a  vote 
of  two  thirds  of  ull  the  shares  of  stock  should 
be  cast  at  the  meeting  in  favor  of  the  increase, 
but  that  there  should  be  a  certificate  of  the  pro- 
ceedings, showing,  among  other  things,  a  com- 
pliance with  the  provisions  of  the  law,  and  the 
amount  of  the  increase  of  the  stock,  signed  and 
verified  by  the  affidavit  of  the  chairman  of  the 
meeting  at  which  the  increase  was  voted,  and 
countersigned  by  the  secretary,  and  such  cer- 
tificate should  be  acknowledged  by  the  chair- 
man and  filed,  as  required  by  the  1st  section  of 
the  Act.  And  the  law  declared  that  "When  so 
filed,  the  capital  stocs  of  such  corporation  shall 
be  increased  to  the  amount  specified  in  such 
certificate." 

It  does  not  appear  from  the  findings  of  the 
Circuit  Court  that  any  such  certificate  was  ever 
mads  or  filed.  Consequently,  it  does  not  ap- 
pear that  the  steps  necessary,  under  the  law,  to 
an  increase  of  the  stock  were  ever  taken.  Nei- 
ther does  it  appear  that  any  scrip  or  certificates 
were  ever  issued  to  the  subscribers  to  the  new 
stock.  So  that  all  that  was  done  amounted  only 
to  a  proposition  of  the  Company,  on  the  one 
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hand,  to  increase  its  stock,  and  an  agreement 
by  Knowlton  to  take  certain  shares  of  the  new 
stock  when  issued,  and  the  payment  by  him  of 
on  installment  of  twenty  per  cent  thereon. 
There  was  no  performance  of  the  contract 
whatever  by  the  Company,  and  only  a  part  per- 
formance by  Knowlton. 

It  is  to  be  observed  that  the  making  of  the 
illegal  contract  was  malum  prohibitum  and  not 
malum  in  se.   There  is  no  moral  turpitude  in 
[88]    such  a  contract,  nor  is  it  of  itself  fraudulent, 
however  much  it  may  afford  facilities  for  fraud. 

The  question  presented  is,  therefore,  whether, 
conceding  the  contract  to  be  illegal,  money  paid 
by  one  of  the  parties  to  it  in  part  performance 
can  be  recovered  back,  the  other  party  not  hav- 
ing performed  the  contract,  or  any  part  of  it, 
and  both  parties  having  abandoned  the  illegal 
agreement  before  it  was  consummated. 

We  think  the  authorities  sustain  the  affirm- 
ative of  this  proposition. 

Their  result  is  fairly  stated  in  2  Comyn  on 
Contracts,  861,  as  follows: 

"Where  money  has  been  paid  upon  an  illegal 
contract,  it  is  a  general  rule  that  if  the  contract 
be  executed  and  both  parties  are  in  pari  delicto, 
neither  of  them  can  recover  from  the  other  the 
money  so  paid,  but  if  the  contract  continues  ex- 
ecutory and  the  party  paying  the  money  be  de- 
sirous of  rescinding  it,  ne  may  do  so  and  recov- 
er back  by  action  of  indebitatus  assumpsit  for 
money  had  and  received.  And  this  distinction 
is  taken  in  the  books  that  where  the  action  is 
in  affirmance  of  an  illegal  contract,  the  object 
of  which  is  to  enforce  the  performance  of  an 
engagement  prohibited  by  law,  clearly  such  an 
action  can  in  no  case  be  maintained,  but  where 
the  action  proceeds  in  disaffirmance  of  such  a 
contract,  and  instead  of  endeavoring  to  enforce 
it  presumes  it  to  be  void  and  seeks  to  prevent 
the  defendant  from  retaining  the  benefit  which 
he  derived  from  an  unlawful  act,  then  it  is  con- 
sonant to  the  spirit  and  policy  of  the  law  that 
the  plaintiff  should  recover." 

Mr.  Parsons,  in  his  work  on  Contracts,  Vol. 
2,  page  746,  says: 

"All  contracts  which  provide  that  anything 
shall  be  done  which  is  distinctly  prohibited  by 
law  or  morality  or  public  policy,  are  void,  so 
he  who  advances  money  in  consideration  of  a 
promise  or  undertaking  to  do  such  a  thing,  may 
at  any  time  before  it  is  done  rescind  the  con- 
tract and  prevent  the  thing  from  being  done 
and  recover  back  his  money." 

To  the  same  effect,  see,  2  Add.  Cont.,  sec. 
1412;  Chit.  Cont.,  944;  2  8tory,  Cont.,  sec.  617; 
2  Greenl.  Ev.,  sec.  111. 
591  The  views  of  the  text  writers  are  sustained 
by  a  vast  array  of  authorities,  both  English  and 
American. 

A  few  will  be  cited.  The  case  of  Taylor  v. 
Bowers,  L.  R.,  1  Q.  B.  D.,  291,  was  an  action 
to  recover  the  value  of  property  assigned  for 
the  purpose  of  defrauding  creditors.  A  verdict 
was  rendered  for  plaintiff  with  leave  to  move  to 
enter  a  verdict  for  the  defendant.  A  rule  was 
obtained  on  the  ground  that  the  plaintiff  could 
not  by  the  allegation  of  his  own  fraud  get  back 
the  goods  from  the  defendant  The  Queen's 
Bench  sustained  the  verdict,  the  Chief  Just- 
ice, Cockburn,  delivering  the  opinion.  The  de- 
fendant then  appealed  to  the  Court  of  Appeals, 
where  the  judgment  was  affirmed.  Both  courts 
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agreed  that  an  illegal  contract  partially  per- 
formed might  be  repudiated  and  the  money 
paid  upon  it  recovered. 

Lord  Justice  Mellish,  in  the  Court  of  Appeals, 
said:  "If  the  illegal  transaction  had  been  car- 
ried out,  the  plaintiff  himself  could  not,  in  my 
judgment,  have  recovered  the  money.  But  the 
illegal  transaction  was  not  carried  out,  it  came 
wholly  to  an  end.  To  hold  that  the  plaintiff 
is  entitled  to  recover  does  not  carry  out  the  il- 
legal transaction,  but  the  effect  is  to  put  every- 
body in  the  same  situation  as  they  were  before 
the  illegal  transaction  was  determined  on  and 
before  the  parties  took  any  steps  to  carry  it  out. 
That,  I  apprehend,  is  the  true  distinction  in 
point  of  law.  If  money  is  paid  or  goods  de- 
livered for  an  illegal  purpose,  the  person  who 
had  so  paid  the  money  or  delivered  the  goods 
may  recover  them  back  before  the  illegal  pur- 
pose is  carried  out,  but  if  he  waits  till  the  ille- 
gal purpose  is  carried  out,  or  if  he  seeks  to  en- 
force the  illegal  transaction,  in  neither  can  he 
maintain  an  action;  the  law  will  not  allow  that 
to  be  done." 

The  same  rule  substantially  is  laid  down  in 
the  following  English  cases  :  Lowry  v.  Bour- 
dieu,  2  Doug.  ,468 ;  Tappenden  v.  Randall,  2  Bos. 
&  P.,  467  ;  Hastelow  v.  Jackson,  8  Barn.  &  C, 
221 ;  Bone  v.  Bkless,5  Hurls.  &  N.,  925 ;  La- 
caussade  v.  White,  7  T.  R.,  585  ;  Cotton  v.  Thur- 
land,  5  T.  R.,  405;  Smith  v.  Biekmore,  4  Taunt. , 
474;  Muni  v.  Stokes,  4  T.  R.,  561. 

In  Morgan  v.  Qroff,  4  Barb.,  524,  it  was  held 
that  money  paid  on  an  illegal  contract,  which 
remains  executory,  can  be  recovered  back  in  an 
action  founded  on  a  disaffirmance,  and  on  the 
ground  that  it  is  void. 

To  the  same  effect  are  the  following  cases  : 
Ins.  Co.  v.  Kip,  8 Cow.,  20 ;  Merritt  v.  Millard, 
4  Keyes,  208;  White  v.  Bk.,  22  Pick.,  181 ; 
LoweU  v.  R.  R.  Co.,  28  Pick.,  24. 

In  Thomas  v.  Richmond,  12  Wall.,  849  [79  U. 
8.,  XX. ,  4581,  this  court  cites  with  approval  the 
note  of  Mr.  Frere  to  the  case  of  Smith  v.  Brom- 
ley, 2  Doug.,  696,  to  the  effect  that  a  recov- 
ery can  be  had  as  for  money  had  and  received, 
when  the  illegality  consists  in  the  contract 
itself,  and  that  contract  is  not  executed ;  in 
such  case  there  is  a  locus  penitential ;  the  delic- 
tum is  incomplete ;  the  contract  may  be  re- 
scinded by  either  party 

The  rule  is  applied  in  the  great  majority  of 
the  cases,  even  when  the  parties  to  the  illegal 
contract  are  in  pari  delicto;  the  question, which 
of  the  two  parties  is  the  more  blamable,  being 
often  difficult  of  solution  and  quite  immaterial. 
We  think,  therefore,  that  the  facts  of  this  case 
present  no  obstacle  to  a  recovery  by  Enowlton's 
administrators  of  the  sum  paid  by  him  on  the 
stock  which  had  been  subscribed  for  by  Shee- 
han. 

The  law  of  New  York  does  not  in  express 
terms  forbid  a  corporation  from  issuing  certifi- 
cates for  full-paid  stock  when  the  stock  has  not 
been  fully  paid.  The  illegality  of  such  an  issue 
is  deduced  from  several  sections  of  the  law 
under  which  the  Congress  &  Empire  Spring 
Company  was  organized,  namely  :  sections  88, 
40,  41  and  49.  We  think  it  is  fairly  inferable 
from  the  record  that  the  trustees  of  the  Com- 
pany, one  of  whom  was  Knowlton,  did  not 
know  that  the  plan  adopted  by  them  for  the  in- 
crease of  the  stock  was  illegal;  and  that  when 
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they  discovered  that  it  was  forbidden  by  the 
law,  and  before  any  harm  was  done  or  could 
have  been  done,  the  scheme  was  abandoned. 
Under  such  circumstances,  the  rule  which 
would  prevent  the  recovery  of  the  money  paid 
to  carry  on  the  illegal  plan,  would  be  a  very 
harsh  one,  not  founded  on  any.  law  or  public 
policy. 

It  is  suggested  by  counsel  lor  plaintiff  in 
error,  that  the  Court  of  Appeals  of  the  State  of 
New  York  has  in  this  identical  suit,  upon  the 
same  state  of  facts,  adjudicated  the  rights  of 
[61]  the  parties,  and  this  court  ought  w  consider  the 
questions  raised  in  this  case  as  res  judicata. 

The  reply  to  this  suggestion  is,  that  it  no- 
where appears  in  the  record  that  this  case  was 
ever  before  the  Court  of  Appeals,  or  that  it  was 
ever  decided  by  any  court  except  the  United 
States  Circuit  Court  for  the  Northern  District 
of  New  York,  from  which  the  case  has  been 
brought  to  this  court  on  error.  We  cannot  con- 
sider facts  not  brought  to  our  notice  by  the 
record. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Mr.  Justice  Harlan  delivered  the  following 
dissenting  opinion : 

This  action  was  commenced  in  the  Supreme 
Court  of  the  State  of  New  York.  The  present 
transcript  is  imperfect  in  that  it  does  not  con- 
tain all  the  proceedings  in  the  courts  of  the 
State  up  to  the  removal  of  the  case  into  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York.  It  is,  how- 
ever, conceded,  in  the  briefs  of  counsel,  that 
the  plaintiffs  succeeded  in  the  Supreme  Court 
■of  the  State ;  and  that  upon  writ  of  error  to  the 
Commission  of  Appeals  the  judgment  of  the  in- 
ferior court  was  reversed  upon  the  grounds 
stated  in  Knoidton  v.  Spring  Co.,  57  N.  Y.,  578. 
The  learned  District  Judge,  who  tried  the  case 
in  the  Circuit  Court,  opens  his  opinion,  which 
is  made  a  part  of  the  transcript,  with  the  state- 
ment that  "  this  case  comes  here  by  removal 
from  the  state  court,  after  a  decision  adverse  to 
the  plaintiff  by  the  Commission  of  Appeals,  re- 
versing the  judgment  of  the  Supreme  Court  in 
favor  of  plaintiff,  and  ordering  a  new  trial." 
He  then  proceeds  to  determine  the  case  upon 
principles  of  law  different  from  those  an- 
nounced by  the  Commission  of  Appeals.  Had 
the  case  been  again  tried  in  the  Supreme  Court 
of  the  State,  judgment  must  have  been  ren- 
dered in  behalf  of  the  plaintiffs  in  error,  because 
the  reversal  by  the  Commission  of  Appeals  was 
upon  such  grounds  as  precluded  any  recovery 
whatever  by  the  defendants  in  error.  I  am  of 
opinion  that  the  decision  in  Knowlton  v.  Con- 
gress ami  Empire  Spring  Co.,  should  have  been 
accepted  as  the  law  of  this  case.  It  is,  in  my 
Judgment,  an  immaterial  circumstance,  that  the 
present  transcript  does  not  contain  the  proceed- 
ings had  in  the  Commission  of  Appeals.  An 
examination  of  the  case  reported  in  57  N.  Y. 
shows,  beyond  question,  that  it  is  the  identical 
case  now  before  us  ;  at  any  rate,  that  it  was  a 
case  between  the  same  parties  who  are  now 
before  us,  and  that  it  involved  the  same  issues 
that  are  here  presented  for  our  determination. 
We  know  that  the  adjudication  in  that  court 
was  long  prior  to  the  removal  of  this  case  into 
See  18  Otto. 


the  federal  court.  We  know  also  that  the  ques-  [62] 
tions  decided  in  the  Circuit  Court,  and  which 
we  are  asked  to  determine,  have  been  once 
passed  upon,  between  the  same  parties,  in  a 
court  of  competent  jurisdiction.  All  this 
plainly  appears  upon  the  face  of  the  decision 
reported  in  57  N.  Y.  The  defendants  in  error 
should  not,  therefore,  be  permitted  to  escape 
the  legal  effect  of  that  decision  by  a  removal  of 
the  case  into  the  Circuit  Court  of  the  United 
States. 

Upon  these  grounds,  and  without  expressing 
my  own  views  upon  the  propositions  of  law 
discussed  in  the  opinion  of  the  court,  I  dissent 
from  the  judgment  just  rendered. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  gup.  Court,  U.  8. 

Clted-18 ILL, 302;  43 Am.  Rep., at 


NEW  YORK  AND  WILMINGTON  8TEAM-  r239] 
SHIP  COMPANY,  Appt., 
v. 

WILLIAM  H.  MOUNT  et.  ai. 

(See  8.  C,  "The  Benefactor,"  13  Otto,  238-880.) 

54th  Rule  in  admiralty— proceedings  for  limita- 
tion of  liability — when  ineffectual—parties — 
appraisement— general  rule. 

1.  A  petition  in  the  District  Court  under  the  64th 
Rule  in  admiralty,  claiming  the  benefit  of  limitation 
of  liability  provided  for  in  section  4288  of  the  Re- 
vised Statutes,  may  be  filed  after  trial  of  the  cause 
of  collision  upon  its  merits  and  a  final  decree  there- 
on. 

2.  The  amount  recovered,  whether  before  the  lim- 
itation proceedings  are  commenced  or  afterwards, 
and  whether  in  the  courts  of  first  instance  or  an  ap- 
pellate court,  will  stand  as  the  recoverers'  basis  for 
a  pro  rata  division  when  the  condemned  fund  is  dis- 
tributed. 

8.  The  proceedings  for  a  limitation  of  liability 
must  be  regarded  as  ineffectual  as  to  any  specific 
party,  if  not  undertaken  until  after  such  party  has 
obtained  satisfaction  of  his  demand. 

4.  The  omission  to  take  the  benefit  of  the  law  in 
reference  to  a  particular  party  will  not  preclude  the 
owners  of  a  ship  from  claiming  its  benefit  as  against 
other  parties  suffering  loss  by  the  same  collision. 

5.  Tne  libelants  and  interveners  may  be  restrained 
from  collecting  or  attempting  to  collect  or  enforce 
their  respective  decrees  in  any  other  manner  than 
by  the  pro  rata  distribution  of  the  fund  standing, 
by  stipulation,  in  place  of  the  ship  and  freight. 

8.  The  appraisement  of  the  value  of  the  ship,  made 
at  the  time  she  was  libeled,  is  sufficient  for  the  pur- 
poses of  the  proceeding  to  obtain  limitation  of  lia- 
bility. Our  law,  following  the  admiralty  rule,  limits 
the  liability  to  the  value  of  the  ship  and  freight 
after  the  injury  has  occurred. 

[No.  66.] 

Argued  Nov.  15,  1880.    Decided  Jan.  SI,  1881. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Eastern  District  of  New 

York. 

The  case  is  fully  stated  by  the  court. 

See  same  case,  post,  for  a  modification  01  the 
decision  here  made. 

Messrs.  C.  Vsua  Ssvatvoord,  and  Edward 
L.  Owen,  for  appellant. 

Messrs.  Beebe,  Wilcox  db  Hobbs,  Bcaris, 
Southmayd  A  Choate,  Robert  D.  Benedict 
and  Charles  H.  Tweed,  for  appellees. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 
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On  the  17th  of  February,  1875,  a  collision  oc- 
curred off  the  coast  of  New  Jersey  in  the  vicin- 
ity of  Squan,  between  the  schooner  Susan 
Wright  and  the  steamship  Benefactor,  which 
resulted  in  the  sinking  of  the  former  with  a  to- 
tal loss  of  vessel  and  cargo.  Soon  afterwards 
a  libel  was  filed  against  the  steamer  in  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern 
District  of  New  York,  at  the  suit  of  the  owners 
of  the  schooner  for  the  loss  of  their  vessel;  and 
a  separate  libel  at  the  suit  of  the  crew  for  the 
240 J  josa  Gf  ti>eir  personal  effects;  and  pending  the 
proceedings  on  these  libels,  a  petition  of  inter- 
vention was  tiled  by  the  owners  of  the  schoon- 
er's cargo  to  recover  the  value  of  the  same.  The 
steamer  being  attached,  was  duly  appraised  and 
her  value  fixed  at  $40,000.  and  the  appellants, 
the  New  York  and  Wilmington  steamship 
Company,  having  appeared  as  claimants  and 
owners  thereof,  an  order  was  made  granting 
them  leave  to  give  a  stipulation,  with  sufficient 
sureties,  in  said  appraised  value  of  the  steamer, 
and  directing  that  said  stipulation  should  be  for 
the  benefit  of  the  libelants  in  both  of  said  suits, 
in  case  they  should  establish  the  liability  of  the 
steamship,  and  of  all  persons  and  parties  who 
might,  by  due  proceedings  in  the  court,  show 
themselves  entitled  to  liens  upon  her  by  reason 
of  said  collision;  and  that  upon  giving  such 
stipulation  the  steamer  should  be  discharged 
from  all  liability.  A  stipulation  was  filed  by 
the  claimants  in  pursuance  of  this  order,  and 
the  steamer  was  thereupon  discharged. 

The  claimants  then  filed  answers  to  each  of 
the  libels,  denying  that  the  steamer  was  in 
fault  and  denying  all  liability  by  reason  of  the 
collision.  Upon  the  issue  thus  formed  proofs 
were  taken  by  the  parties.  On  the  2 1st  day  of 
April,  1876,  the  district  court  adjudged  the 
steamer  to  have  been  in  fault,  and  the  damages 
of  the  libelants  and  interveners  were  assessed, 
amounting  in  the  aggregate  to  $61,810.49.  The 
suits  were  then  consolidated,  and  on  the  21st 
day  of  October,  1876,  a  decree  was  rendered  in 
favor  of  the  libelants  and  interveners  for  the 
several  amounts  awarded  to  them  respectively; 
and  directing  the  claimants  and  their  sureties 
to  pay  into  the  registry  of  the  court  the  amount 
of  their  stipulation,  namely:  $500  for  costs.and 
$40,000  and  the  interest  thereon  for  the  value 
of  the  steamer.  The  decree  further  directed 
that  unless  an  appeal  should  be  taken  within 
the  time  limited  by  law,  the  clerk  should  dis- 
tribute the  proceeds  of  said  stipulation  among 
the  libelants  and  co-libelants  in  proportion  to 
their  several  recoveries.  From  this  decree  an 
appeal  was  taken  to  the  circuit  court. 

It  thus  appearing  that  the  damages  of  those 
interested  in  the  schooner  and  her  cargo  ex- 
ceeded  the  value  of  the  steamer,  and  she  being 
241 J  condemned  by  the  court  of  first  instance  as  be- 
ing in  fault  for  the  collision,  the  claimants  on 
the  15th  day  of  February,  1877,  flled  a  petition 
in  the  said  district  court  under  the  54th  Rule  in 
Admiralty,  claiming  the  benefit  of  limitation  of 
liability  provided  for  in  section  4283  of  the  Re- 
vised Statutes. 

In  this  petition  the  claimants  allege,  as  re- 
quired by  the  Act,  that  the  collision  happened 
ind  the  loss  and  damage  occurred  without  their 
nrivity  or  knowledge.  They  then  state  the  fact 

the  filing  of  the  libels  before  mentioned,  and 
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the  proceedings  which  took  place  thereon;  and 
restate  the  facts  and  circumstances  on  which, 
they  relied  in  their  answers  to  the  libels  for  ex 
emption  from  all  liability.  They  then  state 
that  they  desire  to  contest  their  liability  and 
that  of  the  steamship  for  the  damage  occasioned 
by  the  collision,  and  also  to  claim  the  benefit  of 
limitation  of  liability  provided  for  by  section 
4283  of  the  Revised  Statutes.  They  further 
state  that  the  freight  pending  at  the  tfme  of  the 
collision  was  $1,220.82;  and  they  tender  them- 
selves ready  and  willing  and  offer  to  give  a  stip- 
ulation with  sureties  in  the  value  of  the  steam- 
ship and  freight  for  the  payment  thereof  into 
court  whenever  it  should  be"  so  ordered.  They 
also  offer  to  admit  in  evidence,  ct  the  proper 
time,  the  depositions  and  proofs  taken  in  the 
libel  suits.  Then,  having  stated  the  fact  that 
the  damages  were  assessed  in  said  suits  to  an 
amount  greatly  exceeding  the  value  of  thesteam- 
ship  and  freight  pending,  they  pray  for  an  or- 
der permitting  them  to  give  the  stipulation  prof- 
fered; and  that,  if  it  shall  be  ultimately  ad- 
judged that  the  steamship  is  liable,  a  monition 
may  issue  against  all  persons  claiming  any  dam- 
age from  the  collision,  citing  them  to  appear 
before  the  court  and  make  proof  of  their  claims 
before  a  commissioner  to  be  designated  for  that 
purpose;  and  for  a  final  decree  that  the  amount 
of  the  stipulation,  after  payment  of  costs  and 
expenses,  be  divided  pro  rata  among  the  claim- 
ants, and  that  upon  payment  thereof  the  steam- 
ship and  the  petitioners  be  forever  discharged 
from  further  liability;  and  that  an  order  be 
made  to  restrain  the  libelants  in  the  other  suits 
from  further  prosecuting  the  same,  and  that  the 
court  proceed  to  hear  and  determine  the  liabil- 
ity of  the  petitioners  upon  the  testimony  taken 
on  the  trial  of  those  suits;  and  that  they  may 
have  the  benefit  of  appeal  from  any  decree  to  [242] 
be  made,  without  giving  further  or  other  secu- 
rity than  that  required  by  the  said  Act  limiting 
their  liability;  and  that  the  testimony  taken  as 
aforesaid  be  used  on  said  appeal  as  though 
originally  taken  in  this  proceeding;  "and  that 
they  may  have  and  receive  such  other  and  fur- 
ther order  in  the  premises  as  in  equity  they 
may  be  entitled  to  receive." 

A  copy  of  this  petition,  with  notice  of  an  ap- 
plication for  an  order  restraining  the  libelants 
in  the  first  suits  from  the  further  prosecution 
thereof,  being  served  upon  said  libelants,  they 
filed  three  exceptions  to  the  petition;  the  first 
of  which  was  overruled.  The  second  and  third 
were  as  follows i 

"Second.  For  that  the  said  two  suits  of  Will- 
iam H.  Mount  and  others,  and  William  Hirst 
and  others,  against  the  said  steamship  Benefac- 
tor having  been  tried  upon  the  merits,  and  sub- 
mitted and  determined,  and  the  final  decree,  a 
copy  whereof  is  annexed  to  the  said  petition, 
having  been  entered  in  the  suit  formed  by  the 
consolidation  of  such  two  suits,  before  the  filing 
of  the  petition  herein;  and  no  other  suit  or  pro- 
ceeding, for  any  loss,  damage,  destruction  or 
injury  occasioned  by  said  collision,  having 
been  commenced,  ana  it  not  being  alleged  or 
claimed  that  any  other  persons  or  parties  than 
the  libelants  in  said  two  suits,  being  the  libel- 
ants in  said  consolidated  suit,  have  any  claims 
for  loss,  damage,  destruction  or  injury  occa- 
sioned by  said  collision,  but  the  contrary  there- 
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of  appearing  upon  the  face  of  said  petition,  the 
petitioner  is  not  entitled  to  the  relief  sought  in 
and  by  its  said  petition. 

"  Third.  For  that  the  facts  stated  in  said  pe- 
tition show  that  the  relief  sought  thereby  can- 
not now  be  granted  by  this  court." 

The  district  judge  not  only  denied  the  motion 
for  a  restraining  order,  but,  upon  the  exceptions 
taken,  dismissed  the  petition;  and,  on  appeal  to 
the  circuit  court,  this  decree  was  affirmed.  The 
ground  of  dismissal  relied  on  by  the  district 
judge,  which  was  adopted  by  the  circuit  court, 
was,  that  the  petition  came  too  late,  inasmuch 
as  it  was  not  filed  until  after  a  trial  of  the  cause 
of  collision  upon  its  merits  and  a  final  decree 
thereon.  The  judge  referred  to  the  56th  Ad- 
[243]  miralty  Rule,  which  declares  that  in  proceedings 
to  obtain  a  decree  for  a  limited  liability,  the 
owners  may  contest  all  liability  on  their  part  or 
that  of  their  vessel,  as  well  as  claim  a  limitation 
of  liability  under  the  statute;  provided,  that  in 
their  libel  or  petition  they  shall  state  the  facts 
and  circumstances  by  reason  of  which  exemp- 
tion from  liability  is  claimed.  He  supposes  that 
this  right  to  contest  the  case  on  the  merits  at  the 
same  time  and  in  the  same  proceedings  that  a 
limited  liability  is  claimed,  implies  that  such 
proceedings  must  be  instituted  before  the  case 
has  been  tried  on  its  merits;  because  a  second 
trial  of  the  same  matter,  after  it  has  once  been 
adjudicated,  will  not  be  deemed  to  have  been 
contemplated  by  the  Rule.  In  supposing  that  a 
.second  trial  of  the  merits,  between  the  same 
parties,  was  not  contemplated  by  the  rule,  the 
judge  was  correct.  But  it  was  certainly  not  the 
intention  of  the  admiralty  rules  to  preclude  a 
party  from  claiming  the  benefit  of  a  limited  lia- 
bility after  a  trial  of  the  cause  of  collision.  The 
56th  Rule  was  merely  intended  to  relieve  ship- 
owners from  the  English  rule  of  practice,  which 
requires  them,  when  they  seek  the  benefit  of 
the  law  of  limited  liability,  to  confess  the  ship 
to  have  been  in  fault  in  the  collision.  This  was 
deemed  to  be  a  very  onerous  requirement;  for 
in  many,  if  not  in  most  cases,  it  is  extremely 
doubtful  which  vessel,  if  either,  was  in  fault; 
and  to  require  the  owners  of  either  to  confess 
fault  before  allowing  them  to  claim  the  benefit 
of  the  law,  would  go  far  to  deprive  them  of  its 
benefit  altogether.  Hence  this  court,  in  prepar- 
ing the  rules  of  procedure  for  a  limitation  of 
liability  .deemed  it  proper  to  allow  a  party  seek- 
ing such  limitation,  to  contest  any  liability  what- 
ever. But  this  rule  of  procedure  was  not  in- 
tended to  abrogate,  and  indeed  could  not  abro- 
gate, the  rule  of  law,  that  re* judicata,  or  a  mut- 
ter once  regularly  decided  between  parties  in  a 
competent  tribunal,  cannot  be  again  opened  by 
cither  of  them  except  in  an  appellate  proceed- 
ing. Of  course,  therefore,  the  rule  of  proced- 
ure allowing  a  contestation  of  all  liability  is 
subordinate  to  this  rule  of  law;  and  cannot  ap- 
ply where  the  question  of  general  liability  has 
already  been  adjudicated.  Nor,  in  such  case, 
can  the  proceedings  for  a  limitation  of  liability 
prevent  the  due  course  of  appeal  in  the  primary 
cause  of  collision;  though,  by  the  exercise  of 
the  court's  authority,  they  may  prevent  the  par- 
(2441  ties  from  attempting,  by  execution  or  other 
orocesa,  to  collect  any  moneys  recovered  by  them 
beyond  the  amount  awarded  in  the  said  pro- 
ceedings. The  amount  recovered,  whether  be- 
fore the  limitation  proceedings  are  commenced 
See  18  Otto. 


or  afterwards,  and  whether  in  the  court  of  first 
instance  or  an  appellate  court,  will  stand  as 
the  Tecoverer's  basis  tot  pro  rata  division  when 
the  condemned  fund  is  distributed.  In  all  other 
respects  the  proceedings  for  obtaining  a  limita- 
tion of  liability  may  proceed  in  ordinary  course. 
If  suit  against  the  vessel  or  the  owners  has  been 
commenced  and  evidence  has  been  taken ,  thou  eh 
no  trial  had,  it  will  be  in  the  discretion  of  the 
court  to  require  that  such  evidence  shall  be  re- 
ceived and  used  in  the  limitation  proceedings. 
The  flexibility  of  admiralty  proceedings  will  en- 
able the  court,  in  most  cases,  so  to  shape  their 
course  as  to  attain  justice  between  the  parties. 

But  since  the  statute  is  imperative,  that  where 
a  loss  occurs  in  a  vessel  by  embezzlement  or  by 
collision  or  other  thing,  without  the  privity  or 
knowledge  of  the  owner,  his  liability  "Shall  in 
no  case  exceed  the  amount  or  value  of  his  inter- 
est in  the  vessel  and  her  freight  then  pending," 
it  would  be  a  questionable  exercise,  by  this 
court,  of  its  power  to  regulate  the  proceedings, 
if,  by  such  regulation,  it  should  prevent  a  party 
from  having  the  benefit  of  the  law  unless  he 
took  initiatory  steps  for  that  purpose  before  it 
appeared  that  he  was  liable  at  all.  Such  was  not 
the  intention  of  the  Rules  adopted  in  1872.  Ad- 
miralty Rules,  54-57.  They  were  intended  to 
facilitate  the  proceedings  of  the  owners  of  ves- 
sels for  claiming  the  limitation  of  liability  se- 
cured by  the  statute,  without  regard  to  the  time 
when  such  proceedings  might  be  commenced, 
or  whether  before  or  after  the  general  liability 
should  be  fixed.  To  require  such  proceedings 
to  be  commenced  before  a  trial  of  the  cause  of 
collision,  would  in  many  cases  work  injustice. 
In  addition  to  the  reasons  already  adverted  to, 
it  may  be  added  that  the  owners  of  the  vessel 
found  in  fault  may  often  not  know  the  amount 
of  damage  and  loss  sustained  by  the  other  ves- 
sel and  her  cargo.  It  may  greatly  exceed  their 
expectations  and,  contrary  to  what  was  origi- 
nally known  or  supposed,  may  turn  out  to  be 
much  greater  than  the  value  of  their  own  ves- 
sel and  the  freight  pending  thereon. 

The  institution  of  proceedings  for  a  limitation 
of  liability  must,  however,  be  subject  to  some 
limitations  growing  out  of  the  nature  of  the 
case.  They  must  be  regarded  as  ineffectual  as 
to  any  specific  party  if  not  undertaken  until 
after  such  party  has  obtained  satisfaction  of  his 
demand.  The  doctrine  of  laches,  as  applied  in 
admiralty  courts,  would  be  properly  applicable 
to  such  a  case.  The  court  would  justly  refuse 
its  aid  in  compelling  a  return  of  money  re- 
ceived. But  the  omission  to  take  the  benefit  of 
the  law  in  reference  to  a  particular  party  ought 
not  to  preclude  the  owners  of  a  ship  from  claim- 
ing its  benefit  as  against  other  parties  suffering 
loss  by  the  same  collision.  There  may  be  many 
persons  who  have  sustained  but  trifling  losses 
which  the  owners  may  be  perfectly  willing  to 
pay;  whilst,  at  the  same  time,  they  may  have 
just  ground  for  resisting  the  claims  of  others. 
In  such  cases,  a  concession  to  the  demands,  or 
a  failure  to  resist  the  claims,  of  one  party,  ought 
not  to  conclude  them  as  against  the  demands  of 
other  parties. 

Precisely  when  the  ownero  of  a  ship  in  fault 
ought  to  be  regarded  as  precluded  from  institut- 
ing proceedings  for  a  limitation  of  liability 
might  be  difficult  to  state  in  a  categorical  man- 
ner.  Perhaps  they  can  never  be  precluded  sc 
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long  as  any  damage  or  loss  remains  unpaid. 
But  in  a  particular  case  relief  should  not  be 
granted  except  upon  condition  of  compensating 
the  other  party  for  any  costs  and  expenses  he 
may  have  incurred  bv  reason  of  the  delay  in 
claiming  the  benefit  of  the  law. 

But  it  is  unnecessary  to  pursue  the  subject 
further.  iSach  case  as  it  arises  will  suggest  the 
proper  course  to  be  pursued  therein. 

The  petition  for  relief  in  the  present  case  was 
justly  amenable  to  exception  so  far  as  it  sought 
to  retry  the  question  of  fault  and  general  lia- 
bility as  between  the  petitioners  and  the  parties 
in  the  libel  suits.  That  question  was  determined 
by  the  decree  made  upon  the  libels  which  had 
been  filed;  which  decree  could  only  be  reviewed 
on  appeal.  But  so  far  as  the  petition  sought  a 
limitation  of  thet>wners*  liability  to  the  value  of 
the  ship  and  freight,  it  was  free  from  objection 
and  ought  to  have  been  sustained;  and  the  libel- 
[  246]  ants  and  interveners  ought  to  have  been  re- 
strained, by  order  of  the  court,  from  collecting 
or  attempting  to  collect  or  enforce  their  respect- 
ive decrees,  whether  obtained  in  that  court  or 
in  the  court  of  appeal,  in  any  other  manner  than 
by  the  pro  rata  distribution  of  the  fund  standing 
by  stipulation  in  place  of  the  ship  and  freight. 

A  question  has  been  raised  by  the  counsel 
for  the  appellees,  whether  the  appraisement  of 
the  value  of  the  steamship,  made  at  the  time 
she  was  libeled,  is  sufficient  for  the  purposes 
of  the  proceeding  to  obtain  limitation  of  lia- 
bility. The  court  below  having  dismissed  the 
petition,  did  not  pass  upon  this  question:  and, 
therefore,  it  is  not  essential  that  we  should  ex- 
press an  opinion  in  reference  to  it  at  this  time. 
But  since  the  petitioners  specifically  pray  that 
the  court  will  order  and  direct  that  they  be 
permitted  to  give  a  stipulation  in  the  sum  of 
$41,220.82,  which  is  precisely  the  amount  of 
the  former  stipulation  in  the  libel  suits,  with 
the  addition  ofHhe  freight  pending,  it  may  be 
advisable  that  we  should  indicate  our  views  on 
the  subject.  The  counsel  for  the  appellees  is 
mistaken  in  supposing  that  the  value  of  the 
offending  vessel  at  the  time  of  the  collision  fur- 
nishes the  only  criterion  of  the  amount  for 
which  her  owners  are  liable.  In  the  case  of 
Norwich  Trans.  Coy.  Wright,  18  Wall.,  104  [80 
U.  S.,  XX,  585],  we  held  that  the  owners  of 
the  offending  vessel  could,  under  the  statute, 
discharge  themselves  from  personal  liability  by 
surrendering  the  ship  and  freight.  This  would 
imply  that  the  value  of  the  ship  at  the  time  of 
surrender,  with  the  addition  of  the  pending 
freight,  if  the  surrender  is  made  in  a  reasonable 
time,  would  furnish  a  proper  criterion  of  the 
amount  of  liability.  In  the  case  cited  it  was  also 
said,  p.  124  [592]  that,  "  If  the  vessel  were  li- 
belled and  either  sold  or  appraised,  and  her  value 
deposited  in  court,  this  sum,  together  with  the 
amount  of  freight,  when  proper  to  be  added, 
would  constitute  the  ret  or  fund  for  distribu- 
tion." In  England,  the  value  of  the  vessel  im- 
mediately before  the  collision  was  regarded  as 
the  true  criterion  of  liability.  But  the  English 
law  is  different  from  ours.  It  makes  the  own- 
ers liable  to  the  extent  of  the  value  of  the  ship 
at  the  time  of  the  injury,  even  though  the  ship 
itself  be  lost  or  destroyed  at  the  same  time; 
whereas  our  law,  following  the  Admiralty  Rule, 
limits  the  liability  to  the  value  of  the  ship  and 
freight  after  the  injury  has  occurred;  so  that 
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if  the  ship  is  destroyed  the  liability  is  gone;  and. 
whether  damaged  or  not  damaged,  the  owners 
may  surrender  her  in  discharge  of  their  liability. 

What  may  be  the  rule  if,  after  the  collision 
has  occurred,  the  offending  vessel  should  meet 
with  other  disasters  greatly  impairing  her  val- 
ue, is  a  question  which  may  require  further  cor. 
sideration  when  the  case  arises.  Nothing  of  the 
kind  is  alleged  in  the  present  case. 

It  seems  to  us,  therefore,  that  the  district 
court,  unless  it  has  some  cause  to  believe  that 
the  former  valuation  was  unfairly  made,  may 
adopt  that  valuation  in  the  proceedings  for  a 
limitation  of  liability. 

The  decree  of  the  Circuit  Court  it  reverted  and 
the  record  remanded  uritli  directions  to  enter  a  de- 
cree reverting  the  decree  of  the  District  Court, 
and  giving  directions  for  further  vroceeding  in. 
accordance  with  this  opinion. 
True  copy.  Tent : 

James  H.  MoKenney,  Clerk  Sup.  Court,  U.  & 

Cited— 108  U.  8.,  601. 


CHARLES  KERN,  Piff.  in  Err., 
«. 

FREDERICK  W.  HUIDEKOPER  et  al. 

(Bee  8. 0, 13  Otto,  486-494.) 

Removal  of  cause  action  of  replevin — trial  in 
state  wurt— -pleading. 

L  If  a  cause  is  removable  from  a  State  to  a  Fed- 
eral Court  and  the  statute  for  its  removal  has  been 
complied  with,  no  order  of  the  State  Court  for  its 
removal  is  necessary,  to  confer  Jurisdiction  on  the 
Court  of  the  United  States,  and  no  refusal  of  such 
an  order  can  prevent  that  Jurisdiction  from  attach- 
ing;. 

x.  An  action  of  replevin,  where  the  sheriff  of  a 
State  Court  is  the  defendant,  is  removable.  The  suit, 
and  the  subject-matter  of  the  suit  are  both  trans- 
ferred to  the  Federal  Court  by  the  same  act  of  re- 
moval. 

8.  Upon  the  question  of  removal,  it  is  entirely  im- 
material whether  or  aot  the  suit,  as  an  original  ac- 
tion, could  have  been  maintained  in  the  Federal 

Court. 

4.  The  fact  that  a  party  has,  after  the  removal,  con- 
tested the  suit  in  the  State  Court,  does  not,  after 
Judgment  against  him  in  such  court,  constitute  a 
waiver,  on  his  part,  of  the  question  of  tbejurisdlc- 
tlon  of  the  State  Court  to  try  the  case.  The  State 
Court  being;  without  Jurisdiction,  its  subsequent 
proceedings  and  Judgment  were  absolutely  void. 

5.  Asking  leave  to  plead  to  the  jurisdiction  is,  in 
effect,  a  withdrawal  of  a  plea  to  the  merits. 

[No.  538.] 

Submitted  Jan.  H,  1881.  Decided  Jan.  81, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  fully  stated  by  the  court. 
Mr.  E.  Walker,  for  plaintiff  in  error. 
Mr.  Henry  Crawford,  for  defendants  in 
error. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  replevin  brought  by 
Frederick  W.  Huidekoper,  John  N.  Dennison 
and  Thomas  W.  Shannon,  in  the  Circuit  Court 
of  Cook  County,  Illinois,  at  its  May  Term,  1877, 
to  wit:  on  May  22, 1877,  against  Charles  Kern, 


Rem.— Removal  oj  causes  under  Act  oj  1*74;  cttt- 
zenthtp.  See  note  to  Removal  Cases,  100  U.  8.,  XXV., 
S08. 
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the  plain  lift  ll  error,  to  recover  the  possession 
of  one  thousand  tons  of  old  railroad  iron,  which 
they  claim  was  wrongfully  detained  from  them 
by  Kern. 

The  writ  of  replevin  was  issued  on  May  28, 
1877,  and  upon  the  same  day  was  served  by  the 
coroner  of  the  county,  who  received  from  the 
plaintiffs  in  replevin  a  statutory  bond,  and  de- 
livered to  them  the  possession  of  the  iron.  The 
summons  was  made  returnable  at  the  next  Term 
of  the  court,  which  began  on  the  third  Monday 
of  June. 

The  declaration,  which  was  filed  June  80,  al- 
leged that  plaintiffs  were  the  owners  and  law- 
fully entitled  to  the  possession  of  certain  goods 
and  chattels,  to  wit:  the  iron  in  controversy, 
which  formerly  had  been  in  track  of  the  Chi- 
cago, Danville  &  Yincennes  railroad,  but  that 
it  was  then  lying  along  -the  Mud  Lake  track, 
near  Twenty-Fourth  Street,  in  the  City  of  Chi- 
cago, and  that  it  was  of  the  value  of  $18,000; 
that  on  May  9,  1877,  Kern,  the  plaintiff  in  er- 
ror, had  wrongfully  taken  possession  of  said 
iron,  and  still  detained  the  same  from  them. 

Kern,  on  July  6,  1877,  pleaded  that  he  was 
the  sheriff  of  Cook  County,  and  that  he  held  the 
iron  by  virtue  of  two  certain  executions  against" 
the  Chicago,  Danville  &  Yincennes  Railroad 
Company  levied  on  the  same,  both  issued  upon 
judgments  in  the  Superior  Court  of  Cook  Coun- 
ty, one  in  favor  of  the  Bank  of  North  America, 
and  the  other  in  favor  of  one  John  McCaffrey, 
for  the  aggregate  sum  of  about  $11,000. 

That  as  such  sheriff,  on  or  about  May  1, 1877, 
the  said  writs  being  then  in  full  force  and  un- 
satisfied, he  took  said  iron  and  detained  the  same 
in  execution  of  said  writs,  and  that  at  the  time 
of  the  levy  the  iron  was  the  property  of  the  Chi- 
cago, Danville  &  Yincennes  Raflroad  Company. 

On  May  81,  1877,  the  plaintiffs  filed  in  the 
court  their  petition  to  remove  said  cause  to  the 
United  States  Circuit  Court  for  the  Northern 
District  of  Illinois.  The  petition  alleged  that 
the  defendant.  Kern,  was  a  citizen  of  the  State 
of  Illinois,  and  that  the  plaintiffs  at  the  institu- 
tion of  the  action  were,  and  still  continued  to 
be,  citizens  of  States  other  than  the  State  of  Illi- 
nois; that  the  amount  in  controversy  in  the  suit 
exceeded  $600,  and  there  had  been  no  trial  of  the 
suit,  and  the  same  could  not  have  been  tried  be- 
fore the  term  at  which  said  petition  was  filed; 
and  that  the  suit  involved  a  controversy  between 
citizens  of  different  States,  which  could  be 
wholly  determined  as  between  them. 

The  petition  was  accompanied  by  the  bond 
required  by  the  statute  of  the  United  States. 
[487]  On  June  2  the  court  denied  the  petition  for 
removal,  on  the  ground  that  it  •was  prematurely 
presented  and  filed;  that  at  that  date  no  decla- 
ration had  been  filed,  the  defendant  was  not  in 
court,  and  was  not  required  to  appear  until  the 
third  Monday  of  June. 

On  June  80  the  petition  of  the  defendants  in 
error  and  their  bond  for  the  removal  of  the  cause 
being  still  on  file,  and  the  time  for  the  appear- 
ance of  the  plaintiff  in  error  having  passed,  the 
defendants  in  error  filed  their  declaration,  and 
immediately  moved  the  court  for  an  order  trans- 
ferring the  cause,  in  accordance  with  their  pe- 
tition, to  the  United  States  Circuit  Court.  This 
motion  was  denied. 

On  July  6.  the  date  upon  which  the  plaint- 
iff in  error  filed  his  plea,  and  after  said  plea  had 
See  18  Otto. 


been  filed,  the  defendants  in  error  caused  an  or 
der  to  be  entered  dismissing  their  petition  for 
the  removal  of  the  cause  filed  May  81,  and  im- 
mediately filed  another  for  the  same  purpose, 
containing  the  same  averments,  together  with  r. 
bond,  as  required  by  the  statute. 

This  petition  was  also  denied  by  the  State 
Court. 

Nevertheless,  on  July  27,  1877,  the  plaintiffs 
below  filed  a  transcript  of  the  record  of  the 
cause  in  the  clerk's  office  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  District 
of  Illinois,  the  term  of  said  court  prescribed  by 
law  to  begin  on  the  first  Monday  of  July  being 
then  current. 

On  November  14. 1877,  the  said  Term  of  the 
United  States  Circuit  Court  still  continuing,  that 
court  made  an  order  approving  the  filing  of  the 
said  record  on  July  27  preceding. 

On  June  5, 1878,  the  counsel  of  the  plaintiffs 
below  moved  the  United  States  Circuit  Court 
that  an  order  be  entered  declaring  that  the  cause 
had  been  removed  from  the  Circuit  Court  of 
Cook  County,  and  that  the  Circuit  Court  of  the 
United  States  had  exclusive  jurisdiction  thereof 
by  reason  of  such  removal,  and  that  the  cause 
be  placed  on  the  trial  calendar  of  the  court.  The 
court  sustained  the  motion  and  directed  an  order 
to  be  made  in  accordance  therewith. 

On  June  26,  1878,  the  defendant  below,  by 
his  attorney,  entering  special  appearance  for 
that  purpose,  filed  a  written  motion  in  the  United 
States  Circuit  Court  for  the  dismissal  of  said 
action.   This  motion  was  overruled. 

At  the  July  Term,  1878,  of  the  Circuit  Court 
of  Cook  County,  that  court  still  claiming  juris- 
diction of  the  cause,  notwithstanding  the  pro- 
ceedings for  its  removal  above  recited,  the  plaint- 
iffs below  filed  in  that  court  a  replicat'^n  to  the 
plea  of  the  defendant,  in  which  they  alleged 
that  said  railroad  iron  at  the  time  of  the  levy 
was  the  property  of  the  plaintiffs,  and  not  of 
the  railroad  company,  as  alleged  in  defendant's 
plea. 

On  November  12. 1878,  the  defendant  below 
moved  in  the  Circuit  Court  of  the  United  State* 
for  leave  to  file  a  plea  to  the  jurisdiction,  which, 
after  argument  of  counsel,  was  granted.  There- 
in, on  the  same  day,  he  filed  the  following 


"  The  defendant,  by  E.  Walker,  his  attorney, 
comes  and  prays  judgment  of  the  said  record 
herein  filed,  because  he  says  that  the  plaintiffs*, 
first  instituted  their  said  action  of  replevin  in 
the  Circuit  Court  of  Cook  County,  in  the  State 
of  Illinois,  which  said  court  has  exclusive  origi- 
nal jurisdiction  of  said  action,  and  caused  the 
clerk  of  said  State  Court  to  issue  a  summons 
against  the  said  defendant  and  a  writ  of  replev- 
in, under  which  said  last  named  writ  the  prop- 
erty described  in  said  writ  and  declaration  was 
seized  by  the  officer  of  said  court  and  delivered 
to  the  said  plaintiff. 

That  said  writs  were  made  returnable  to 
the  June  Term  of  said  court,  A.  D.,  1877,  at 
which  said  Term  the  said  defendant  appeared 
and  filed  his  plea  to  said  declaration. 

The  said  defendant  further  shows  that  long 
after  the  filing  of  the  said  transcript  of  record 
in  this  court  the  said  plaintiffs,  to  wit:  at  the 
May  Term,  A.  D.  1878,  filed  in  the  said  Circuit 
Court  of  Cook  County  their  replication  to  the 
said  defendant's  plea,  and  at  said  Term  of  said 
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State  Court  prosecuted  their  said  action  to  a  final 
hearing,  ana  such  proceedings  were  thereupon 
had  in  said  action  that  afterwards,  to  wit:  at 
said  May  Term,  to  wit,  on  the  5th  day  of  June, 
A.  D.  1878,  the  said  defendant,  by  the  consid- 
eration and  judgment  of  the  said  Circuit  Court 
of  Cook  County,  recovered  a  judgment  against 
the  said  plaintiffs  for  the  return  to  him  of  the 
property  described  in  said  declaration  and  writ 
of  replevin,  being  the  same  identical  property 
described  in  the  aforesaid  transcript  of  record:, 
*8B  J  and  for  his  costs  in  said  action,  as  by  the  record 
and  proceedings  thereof  still  remaining  in  said 
Circuit  Court  of  Cook  County  more  fully  ap- 
pear, which  said  judgment  is  in  full  force,  and 
unreversed  and  unsatisfied,  and  this  the  defend- 
ant is  ready  to  verify  by  the  record.  Wherefore 
the  said  defendant  prays  judgment  if  the  court 
here  will  take  jurisdiction  and  cognizance  of  the 
action  aforesaid." 

The  plaintiffs  below  filed  a  demurrer  to  this 
plea,  and  afterwards,  on  November  21,  1878, 
the  demurrer  was  argued.  The  minutes  of  the 
court  state  its  judgment  upon  the  demurrer  as 
follows : 

'*  Now  come  the  plaintiffs,  by  Henry  Craw- 
ford, Esq.,  their  attorney,  and  the  defendant  by 
Edwin  Walker,  Esq.,  his  attorney,  and  now 
comes  on  to  be  heard  the  demurrer  of  the  plaint- 
iffs to  the  plea  to  the  jurisdiction  herein,  and 
after  hearing  the  arguments  of  counsel  the 
court  sustains  the  demurrer,  to  which  ruling  of 
the  court  the  defendant  by  his  counsel  excepts 
and  the  defendant  failing  to  make  further  an- 
swer herein,  and  electing  to  abide  by  his  said, 
plea,  it  is  thereupon  considered  by  the  court 
that  the  plaintiffs  have  and  retain  possession  of 
the  goods  and  chattels  described  in  the  writ  is- 
sued in  this  court."  etc. 

This  judgment  the  plaintiff  in  error  seeks  to 
reverse  in  this  court. 

The  following  are  his  assignments  of  error: 

That  the  Circuit  Court  erred: 

1.  In  overruling  the  motion  made  by  the 
plaintiff  in  error  on  June  26,  1878,  to  dismiss 
the  said  cause. 

2.  In  sustaining  the  demurrer  to  the  special 
plea  filed  by  the  plaintiff  in  error  on  November 
12,  1878. 

8,  In  rendering  judgment  against  the  plaint- 
iff in  error  upon  the  demurrer. 

4.  The  court  had  no  jurisdiction  over  the  sub- 
ject-matter of  the  action. 

The  Circuit  Court  of  Cook  County  and  the 
Circuit  Court  of  the  United  States  both  claimed 
jurisdiction  of  the  case  and  both  rendered  final 
judgments  therein,  the  State  Court  in  favor  of 
the  plaintiff  in  error  and  the  United  States 
Court  in  favor  of  the  defendants  in  error. 

Most  of  the  points  raised  upon  the  record  will 
be  solved  by  a  settlement  of  the  question, which 
court  bad  jurisdiction  of  the  case  when  said  fin- 
al judgments  were  rendered. 

The  jurisdiction  was,  of  course,  originally  in 
490]  the  State  Court.  It  is  unnecessary  to  decide 
whether  the  state  court  rightfully  or  wrongfully 
denied  the  first  two  petitions  of  the  defendants 
in  error  for  the  removal  of  the  cause.  The  peti- 
tion for  its  removal,  filed  July  6,  1877,  con- 
tained every  averment  required  by  law.  It  was 
filed  at  the  proper  time,  and  it  was  accompanied 
by  a  bond  with  good  and  sufficient  surety,  con- 
ditioned according  to  the  statute. 
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According  to  the  terms  of  the  Act  of  Con- 
gress it  was  the  duty  of  the  state  court*  'To  accept 
said  petition  and  bond  and  proceed  no  further 
in  said  suit."  Sec.  8,  Act  of  March  8,  1875,  18 
Stat,  at  L.,  470. 

Notwithstanding  the  refusal  of  the  state  court 
to  make  an  order  for  the  removal  of  the  cause, 
the  defendants  in  error  filed  in  the  United  States 
Circuit  Court,  within  the  time  prescribed  by 
the  statute,  a  transcript  of  the  record  of  the 
state  court.  This  invested  the  United  States 
Court  with  full  and  complete  jurisdiction  of  the 
case,  for  in  the  language  of  the  statute  just  re- 
ferred to,  "The  said  copy  being  entered  as  afore- 
said in  said  Circuit  Court  of  the  United  States, 
the  cause  should  then  proceed  in  the  same  man- 
ner as  if  it  had  been  orginally  commenced  in 
said  Circuit  Court." 

If  the  case  is  a  reasonable  one  and  the  statute 
for  the  removal  of  the  cause  has  been  complied 
with,  no  order  of  the  State  Court  for  the  remov- 
al of  the  cause  is  necessary  to  confer  jurisdic- 
tion on  the  United  States  Court,  and  no  refusal 
of  such  an  order  by  the  State  Court  can  prevent 
the  jurisdiction  from  attaching.  Int.  Co.  v. 
Dunn,  19  Wall.,  214  [86  U.  S.,  XXII.,  681. 

It  is,  therefore,  clear  that  when  the  defend- 
ant below  filed,  on  July  27,  1877,  in  the  United 
States  Circuit  Court  a  transcript  of  the  record 
of  the  .state  court,  the  former  acquired  and  the 
latter  lost  jurisdiction  of  the  case. 

The  contention  of  the  plaintiff  in  error  seems 
to  be,  that  an  action  of  replevin,  where  the 
sheriff  of  a  State  Court  is  the  defendant,  is  not 
removable,  because  the  sheriff,  an  officer  of  the 
State  Court,  being  in  possession  of  the  property, 
the  subject-matter  of  the  controversy.the  Feder- 
al Courtis  without  legal  authority  or  power  by 
writs,  process  or  orders  to  wrest  its  possessions 
from  him. 

There  is  no  support  either  in  the  Act  of  Con-  1 491 1 
gress  for  the  removal  of  causes,  nor  in  any  case  *■  * 
adjudged  by  this  court,  for  this  position. 

The  Act  of  Congress  makes  no  exception  of 
causes  where  the  subject-matter  of  the  contro- 
versy is  in  possession  of  the  State  Court.  Under 
the  Constitution  and  laws  of  the  United  States 
a  citizen  of  the  United  States,  party  to  a  suit  in 
a  State  Court  which  falls  within  the  terms  of  the 
statute  for  the  removal  of  causes,  has  the  right 
to  have  it  removed  to  and  heard  by  a  United 
8tates  Court. 

The  cases  of  Taylor  v.  Carryl,2ti  How., 588  f  61 
U.  S.,  XV.,  10281;  Freeman  v.  llowe,  24  How., 
450  [65  U.  8.,  XVI.,  7491,  and  Buck  v.  CotbaUi 
8  Wall.,  834  [70  U.  S.,  XVIII.,  257].  relied  on 
by  the  plaintiff  in  error,  arc  not  in  point. 

Those  cases  decide  that  property  held  by  an 
officer  of  one  court  by  virtue  of  process  issued 
in  a  cause  pending  therein,  cannot  be  taken 
from  his  possession  by  the  officer  of  another 
court  of  concurrent  jurisdiction,  upon  process 
issued  in  another  case  pending  ir  the  latter 
court. 

But  here  there  is  but  one  case.  It  is  brought 
in  the  State  Court.  It  falls  within  the  terms  of 
the  Act  of  Congress  for  the  removal  of  causes. 
When  the  prerequisites  for  removal  have  been 
performed,  the  paramount  law  of  the  land  says 
that  the  case  shall  be  removed,  and  the  case  and 
the  ret  both  go  to  the  Federal  Court.  The  fact 
that  the  State  Court,  while  the  case  was  pending 
in  it,  had  possession  of  the  subject-matter  of  the 
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controversy,  cannot  prevent  the  removal,  and 
when  the  removal  is  accomplished,  the  State 
Court  is  left  without  any  case,  authority  or 
process  by  which  it  can  retain  possession  of  the 
res.  The  suit  and  the  subject-matter  of  the  suit 
are  both  transferred  to  the  Federal  Court  by  the 
same  act  of  removal;  or  when  a  bond  for  the 
delivery  of  the  property  has  been  taken,  as  in 
this  case,  the  bond  as  the  representative  of  the 
property  is  transferred  with  the  suit.  There  is 
no  interference  with  the  rightful  jurisdiction  of 
the  State  Court,  and  no  wresting  from  its  pos- 
session of  property  which  it  has  the  right  to  re- 
tain. 

If  the  contention  of  the  plaintiff  in  error  is 
that  the  State  Court,  having  seized  property  by 
virtue  of  a  fieri  facias  issued  on  a  judgment 
rendered  by  it,  the  Federal  Court  cannot  take 
1 492  I  such  property  from  its  possession  byawrit  of  re- 
J  plevin,  or,  in  other  words:  that  the  replevin  suit 
which  was  sought  to  be  removed  in  this  case, 
could  not  have  been  originally  brought  in  the 
federal  court,  the  answer  is  that,  upon  the  ques- 
tion of  removal,  it  is  entirely  immaterial  wheth- 
er or  not  the  suit,  as  an  original  action,  could 
have  been  maintained  in  the  Federal  Court.  In 
short,  no  provision  of  the  state  law,  no  pecul- 
iarity in  the  nature  of  the  litigation  which 
would  forbid  the  United  States  Court  from  en- 
tertaining original  jurisdiction,  could  prevent 
the  removal,  provided  the  case  fell  within  the 
terms  of  the  statute  for  the  removal  of  causes. 
R.  Co.  v.  Whitton,  18  Wall.,  270 [80 U.  8.,  XX., 
5711 ;  Ins.  Co.  v.  Morse,2Q  Wall., 445 J87U.8.. 
XXII.,  3651 ;  Gaines  v.  Fuentes,  02  U.  8.,  10 
[XXIII.,  524]  ;  Boom  Co.  v.  Patterson,  08  U. 
S.j  408 jXXV..  206], 

The  United  States  Court  having  acquired  ju- 
risdiction, and  the  State  Court  lost  it  by  the 
proper  removal  of  the  cause,  has  the  State  Court 
been  re-invested  with  jurisdiction  by  the  facts 
stated  in  the  plea  to  the  Jurisdiction  filed  by  the 
defendant  below,  namely:  that  long  after  the 
removal  of  the  cause  to  the  United  States  Court, 
the  plaintiffs  below  filed  their  replication  in  the 
State  Court,  and  prosecuted  their  action  therein 
to  a  final  hearing.  In  other  words:  is  the  plea 
to  the  jurisdiction  of  the  United  States  Court, 
llled  by  the  defendant  below  on  November  12, 
1878,  a  good  plea  ? 

It  has  been  expressly  held  by  this  court  that 
when  a  case  has  been  properly  removed  from  a 
State  into  a  United  States  Court  and  the  State 
Court  still  goes  on  to  adjudicate  the  case,  against 
the  resistance  of  the  party  at  whose  instance  the 
removal  was  made,  such  action  on  its  part  is  a 
usurpation,  and  the  fact  that  such  a  party  has, 
after  the  removal,  contested  the  suit,  does  not, 
after  judgment  against  him,  constitute  a  waiver 
on  his  part  of  the  question  of  the  jurisdiction 
of  the  State  Court  to  try  the  case.  Ins.  Co.  v. 
Dunn,  10  Wall.,  214  [86  U.  S.,  XXII.,  681; 
Bemoval  Cases,  100  U.  8.,  457  [XXV.,  503T; 
and  B.  R.  Co.  v.  Mississippi,  decided  at  the 
present  Term  [ante,  06]. 

These  cases  are  directly  to  point.  In  the  ac- 
tion of  replevin  the  defendant,  if  he  succeeds, 
recovers  in  effect  the  same  judgment  against  the 
plaintiff  as  the  plaintiff,  in  case  he  succeeds,  re- 
covers against  the  defendant.  So  that  the  plain  t- 
[4931  iffs  below' m  contesting  the  suit  in  the  State 
Court  after  its  removal,  were  seeking  to  protect 
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themselves  against  a  judgment  in  favor  of  the 
defendant  for  the  return  of  the  property  in  con- 
troversy, a  judgment  which  was  in  fact  entered 
against  them. 

Our  conclusion,  therefore,  is  that  by  the  pro- 
ceedings for  the  removal  of  this  case  jurisdic- 
tion over  it  was  transferred  to  the  United  States 
Circuit  Court, and  the  filing  by  the  plaintiffs  be- 
low of  a  replication  in  the  State  Court.af  ter  such 
removal,  and  the  prosecution  of  the  action  to  a 
final  hearing  in  that  court,  did  not  re-invest  the 
State  Court  with  jurisdiction  of  the  cause,  nor 
did  it  amount  to  a  waiver  of  any  rights  result- 
ing to  the  plaintiffs  below  from  the  removal. 

This  conclusion  is  strengthened  by  the  fact 
that  the  plaintiffs  below  constantly  insisted,  as 
the  record  shows,  upon  the  jurisdiction  of  the 
United  States  Court  over  the  case,  and  even 
while  the  case  was  on  final  trial  in  the  State 
Court,  procured  the  entry  of  an  order  in  the 
United  States  Court  to  the  effect  that,  upon  the 
filing  of  the  transcript  of  the  record  of  the  State 
Court  in  the  United  States  Court, the  latter  court 
acquired  exclusive  jurisdiction  over  the  case. 

After  the  filing  in  the  United  States  Circuit 
Court,  on  July  27,  1877,  of  the  record  of  the 
proceedings  in  the  State  Court,  the  latter  lost  all 
urisdiction  over  the  case,  and  being  without 
urisdiction,  its  subsequent  proceedings  and 
udgment  were  not,as  some  of  the  State  Courts 
have  ruled,  simply  erroneous,  but  absolutely 
void.    Gordon  v.  Longest,  16  Pet.,  07;  Ins.  Co. 
v.  Dunn  [supra]  ;  Virginia  v.  Rives,  100  U.  8., 
818  [XXV.,  667J. 

It  only  remains  to  consider  the  contention  of 
the  plaintiff  in  error  that  the  court  below  should 
not  have  entered  judgment  against  him  after 
sustaining  the  demurrer  to  his  plea  to  the  juris- 
diction filed  November  12,  1878,  because  there 
was  still  remaining  his  plea  to  the  merits  filed 
July  6,  1877,  before  the  case  was  removed  from 
the  State  Court. 

The  facts  disclosed  oy  tne  record  make  it 
clear  that  there  is  no  solid  ground  for  this  as- 
signment to  stand  on. 

The  plea  of  November  12,  1878,  was  a  plea 
to  the  jurisdiction.  The  defendant  below  was 
allowed  to  file  it  on  special  leave  asked  by  him 
and  given  by  the  court. 

The  asking  of  leave  to  plead  to  the  jurisdic- 
tion was  in  effect  a  withdrawal  of  the  plea  to 
the  merits,  for  af te1*  a  plea  in  bar  the  defendant 
cannot  plead  to  the  jurisdiction  of  the  court  ; 
for  by  pleading  in  bar  he  submits  to  the  juris- 
diction. 1  Chit.,  PI.,  440,  441  ;  Palmer  v.  Eo- 
ertson,  2  Conn.,  417  ;  Co.  Lit.,  803;  Com.  Dig. 
Abatement  (C);  Bacon's  Abr.  Abatement,  (A.) 

The  plea  in  bar  being  in  effect  withdrawn  by 
the  plea  to  the  jurisdiction,  when  the  demurrer 
to  the  latter  was  sustained  the  defendant  below 
was  left  without  plea. . 

If  the  defendant  had  so  desired,  the  judgment 
of  the  court  would  have  been  respondeat  ouster. 
But  he  elected,  as  the  record  ahows,to  stand  by 
his  demurrer  and  declined  to  make  any  f  urthet 
answer.  There  was  nothing  then  left  for  the 
court  to  do  but  to  pronounce  judgment  against 
him,  which  was  done. 

There  was  no  error  in  this.  The  suggestion 
that  there  should  have  been  a  trial  upon  the 
plea  in  bar  appears  to  have  been  an  afterthought. 

There  is  no  error  in  the  record  or  the  judg- 
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ment  of  the  Circuit  Court.  The  judgment  mutt, 
therefore,  be  affirmed. 
True oopy.  Teat:  _ 
James  H.  MoKenney,  Clerk,  Sup.  Court,  D.  8. 


Cited.- 1 
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MAYOR  AND  COUNCIL  OF  THE  CITY 
OP  LOUISIANA,  Hff».  in  Err., 
v. 

UNITED  STATES,  tartl.  Thomas  J.  Wood. 
(See  8.  C 18  Otto.  SMB.) 
Oity  of  Louisiana— power  to  tax. 

\.  The  City  of  Louisiana,  Mo.  can  be  required  to 
i  yy  taxes  In  any  year  for  more  than  one  and  one 
hkJi  of  one  per  cent  on  the  value  of  the  taxable 
property  within  its  Jurisdiction. 

S.  It  Is  within  the  power  of  the  court  to  carry  the 
tlx  up  to  fully  one  per  cent  for  each  debt,  on  ac- 
count of  which  such  special  relief  is  asked. 
[N0VII8I.] 

Submitted  Jan.  6,  1881.   Decided  Feb.  24, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
The  case  is  fully  stated  by  the  court 
Mr.  David  P.  Dyer,  for  plaintiff  in  error. 
Mr.  John  D.  S.  Dryden,  for  de*"<dant  in 
error. 

Mr.  Chief  Justice  Wavite  delivered  the  opin 
ion  of  the  court: 

The  following  are  sections  2  and  18  of  art. 
III.  and  section  28  of  art.  VII.  of  tho  charter  of 
the  City  of  Louisiana,  Missouri: 

"  Sec.  2.  The  City  Council  shall  have  power 
within  the  city  by  ordinance:  first,  to  levy  and 
collect  taxes  not  exceeding  one  and  one  half  of 
one  per  centum  per  annum  upon  all  property 
1  undo  taxable  by  law  for  state  purposes,  and  to 
provide  for  the  collection  of  the  same  by  sale  of 
real  and  personal  estate  in  such  manner  ns  the 
council  may,  by  ordinance  provide. 

Sec.  18.  The  Council  shall  not  fix  or  reduce 
the  rate  of  taxation  to  less  than  one  and  one- 
half  of  one  per  centum  per  annum  until  two- 
thirds  of  such  reduced  rates  of  taxation  shall  be 
sufficient,  including  all  sources  of  revenue  to 
meet  and  pay  all  accruing  interest  for  the  year 
affected  by  such  reduction,  without  increasing 
the  principal  of  the  debt. 

4 '  Bee.  28,  art.  7.  If  at  any  time  the  City  Coun- 
cil shall  fail  to  make  suitable  provisions  for  the 
payment  in  whole  or  in  part  of  any  of  its  debts 
or  liabilities  contracted  after  the  passage  of  this 
Act,  or  heretofore  lawfully  contracted,  for  the 
term  of  twelve  months  after  such  debt  or  liabil- 
ity shall  have  become  due  and  demand  for  pay- 
ment made,  it  shall  then  be  lawful  for  the  circuit 
court  or  court  of  common  pleas,  before  which 
judgment  of  any  such  debt  or  liability  shall  have 
been  obtained  to  make  and  enter  up  any  such 
orders,  decrees  and  appointments  as  may  be  nec- 
essary for  the  levying,  assessing  and  collecting 
taxes  in  the  city  not  exceeding  one  per  centum 
per  annum  until  such  debt  or  liability  shall  be 
fully  mid  and  discharged  by  the  city  authori- 
ties. Tho  amount  so  collected  to  be  applied,  un- 
der the  decree  of  the  court,  strictly  to  the  pay- 
ment of  such  debt  or  judgment." 
158 


Sections  2416  and  2416  of  the  Revised  Stat- 
utes of  the  State  are  as  follows: 

"  Sec.  2,416.  Whenever  an  execution  issued 
out  of  any  court  of  record  in  this  State  against 
an  incorporated  town  or  city  shall  be  returned, 
unsatisfied,  in  whole  or  in  part  for  want  of  prop- 
erty whereon  to  levy,  such  court,  at  the  return 
term  or  any  subsequent  term  thereof,  may,  by 
writ  of  mandamus,  order  and  compel  the  chief 
officer,  trustees,  council,  and  all  other  proper 
officers  of  said  city  or  town  to  levy,  assess  and 
collect  a  special  tax  to  pay  such  execution  and 
all  costs. 

Sec.  2416.   The  court  shall  determine  the  [2911 
time  within  which  the  levy  and  collection  of 
such  tax  shall  be  made,  and  shall  make  all  nec- 
essary orders  to  secure  the  prompt  and  speedy 
payment  of  such  debt" 

Wood,  the  relator,  having  recovered  a  judg- 
ment against  the  City  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Mis- 
souri, for  $22,226.40,  which  had  remained  un- 
paid for  more  than  twelve  months,  and  on  which 
an  execution  had  been  returned,  unsatisfied, 
asked  the  court  for  a  writ  of  mandamus  to  com 
pel  the  levy  and  collection  of  a  special  tax  for 
its  payment  The  City  in  defense  claimed  that 
it  could  not  under  its  charter  be  required  to  levy 
such  a  tax.  because  it  had  already  levied  the  full 
amount  allowed  by  section  2,  article  DZL,  and 
there  were  other  judgments  (enumerating  them) 
against  it,  amounting  with  this  to  more  than 
•100,000,  while  its  taxable  property  was  only 
$907,200. 

Upon  the  trial  of  the  cause  several  questions 
arose  which  resolved  themselves  into  the  follow- 
ing: 1,  whether  the  City  could  under  the  cir- 
cumstances of  this  case  be  required  to  levy  taxes 
in  any  one  year  for  more  than  one  and  one  half 
of  one  per  cent  on  the  value  of  the  taxable  prop- 
erty within  its  jurisdiction;  and  2,  if  it  could, 
whether  the  additional  amount  could  exceed 
one  per  cent  for  all  creditors  having  special 
judgments  or  contract  rights.  Upon  these  ques- 
tions the  Judges  of  the  court  were  divided  and 
they  certified  that  fact  here.  The  presiding 
Judge,  however, was  of  the  opinion  that  the  re- 
lator was  entitled  to  a  peremptory  writ  of  man- 
damut requiring  the  levy  and  collection  of  a 
special  tax  sufficient  to  raise  and  pay  $9,000  a 
year  on  his  debt  until  it  with  the  costs  was  fully 
satisfied,  and  a  judgment  was  rendered  accord- 
ingly. To  reverse  that  judgment  the  case  has 
been  brought  here  by  writ  01  error. 

We  are  entirely  satisfied  that  the  view  which 
the  Circuit  Judge  took  of  the  case  was  right,  and 
that  the  judgment  should  be  affirmed.  The  tax 
referred  to  in  section  2,  article  III.  ,of  the  charter, 
is  evidently  the  ordinary  tax  which  the  necessi- 
ties of  the  City  demand,  and  before  anything 
more  can  be  required,  a  case  must  be  made  for 
relief  under  section  28,  article  VII.,  or  sections 
2415  and  2416  of  the  Revised  Statutes,  which 
are  the  same  as  sections  77  and  78,  chap.  160,  of  [292  ] 
the  General  Statutes  of  1865,  p.  660.  There  can- 
not be  a  doubt  that  the  General  Statutes  em- 
brace this  City.  They  in  express  terms  apply  to 
all  incorporated  towns  and  cities.  Whether,  so 
far  as  this  City  is  concerned,  the  discretionary 
power  which  the  court  has  is  limited  to  a  tax  of 
one  per  cent  for  each  judgment  obtained,  is  a 
question  we  need  not  decide,  for  in  this  case  that 
limit  has  not  been  exceeded.  The  taxable  value 
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[1] 


of  the  property  in  the  City  Lb  over  $900,000,  and 
the  tax  each  year  for  this  judgment  is  limited  to 
$9,000.  We  are,  however,  entirely  clear  that  un- 
der the  charter  it  is  within  the  oower  of  the  court 
to  carry  the  tax  up  to  full  ont,  per  cent  for  each 
debt  on  account  of  which  such  special  relief  is 
asked.  Both  the  Revised  Statutes  and  this  par- 
ticular section  of  the  charter  contemplate  judg- 
ments against  the  City  which  cannot  be  collected 
by  execution.  In  such  a  case  permission  is 
given  to  apply  to  the  court  in  which  the  judg- 
ment has  been  rendered  for  special  relief,  or 
perhaps  more  properly,  a  special  order  on  the 
City  to  make  provision  for  payment  WhaMhat 
provision  shall  be  is  left  largely  to  the  court  to 
determine  under  the  particular  circumstances  of 
each  case,  with  a  view  to  securing  the  prompt 
and  speedy  payment  of  the  debt,  but  the  money, 
when  collected,  must  be  applied  strictly  to  the 
payment  of  the  particular  debt  for  which  the 
special  direction  is  given.  Each  tax  must  be 
levied  and  kept  separate,  but  the  amount  to  be 
levied  in  a  particular  case  may  be  made  depend- 
ent somewhat  on  other  levies  for  other  judg- 
ments or  debts  made  payable  at  the  same  time. 
All  such  Questions  are  with  propriety  left  to  the 
sound  judicial  discretion  of  the  court,  with  a 
view  to  the  prompt  and  speedy  discharge  of  all 
the  obligations  of  the  City,  without  unneces- 
sarily oppressing  the  tax  payers.  The  corporate 
authorities  are  fully  empowered  to  tax  to  the 
extent  of  one  and  one  half  per  cent,  and  should 
do  so  if  necessary,  but  if  more  is  required  in  any 
particular  case,  resort  must  be  had  to  the  courts. 
The  city  authorities  must  in  all  cases  make  pro- 
vision to  pay  all  debts  at  maturity,  if  they  have 
the  power  under  the  law,  but  if  their  powers 
are  too  much  limited  to  enable  them  to  do  so, 
then  the  creditors  have  been  given  a  special 
remedy  on  appeal  to  the  courts.  The  effect  of 
the  several  statutes  is  to  limit  the  ordinary 
powers  of  the  municipality  for  taxation,  but  to 
give  the  courts  ample  authority,  when  a  judg- 
ment has  been  obtained,  to  enforce  execution 
by  requiring  the  levy,  at  a  proper  time,  of  a 
sufficient  tax  to  meet  the  judgment.  A  man- 
damus in  such  a  case  is  in  the  nature  of  an  exe- 
cution to  collect  the  judgment. 

Affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  C.  S. 


ANNAPOLIS  AND  ELK  RIDGE  RAIL- 
ROAD COMPANY,  Plff.  in  Err., 

COUNTY  COMMISSIONERS  OP  ANNE 

ARUNDEL  COUNTY. 

(See  8.  C.  13  Otto,  1-6.) 

9rant  to  railroad  company— exemption  from  tax- 
ation. 

A  grant  to  one  company  of  the  powers  and  priv- 
ileges of  another,  for  the  purpose  of  making  and 
repairing  a  railroad,  carries  with  it  only  such  pow- 
ers and  privileges  as  are  necessary  for  such  pur- 
pose, and  does  not  include  exemption  from  taxa- 
tion, which  was  one  of  the  privileges  of  the  other 
company. 

[No.  157.] 

Argued  Dt* .  16,  1880.    Decided  Feb.  S8,  1881. 


guson,  80  U*.  8-, 
See  18  Otto. 
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IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland. 
The  case  fully  appears  in  the  opinion  of  the 
court. 

Messrs.  Montgomery  Blair,  William  H. 
Tuck  and  P.  a.  Tuck,  for  plaintiff  in  error. 

Meter*.  Charles  J.BL  Gwinn,  AUy-Oen., 
of  Maryland  and  Henry  Aiaqoith*  for  de- 
fendants in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  Annapolis  and  Elk  Ridge  Railroad  Com- 
pany was  incorporated  by  an  Act  of  Assembly 
of  Maryland,  passed  March  21,  1887.  Section 
5  of  its  charter  is  as  follows: 

"  Sec.  5.  And  be  it  enacted,  That  the  presi- 
dent'and  directors  of  the  said  Company  shall  be, 
and  they  are  hereby,  invested  with  all  the  rights 
and  powers  necessary  to  the  construction  and 
repair  of  a  railroad  from  the  City  of  Annapolis,  r  2  ] 
to  connect  with  the  Baltimore  and  Washington 
Railroad, not  exceeding  sixty  feet  in  width, with 
as  many  sets  of  tracks  as  the  said  president  and 
directors  or  a  majority  of  them  may  think 
necessary;  and  for  this  purpose  the  said  presi- 
dent and  directors  may  have  and  use  ail  the 
powers  and  privileges,  and  shall  be  subject  to 
the  same  obligations,  that  are  provided  in  the 
fourteenth,  fifteenth,  sixteenth,  seventeenth, 
eighteenth,  nineteenth,  twentieth,  twenty-first, 
twenty-second  and  twenty-third  sections  of  the 
aforesaid  Act,  entitled  an  Act  to  incorporate 
the  Baltimore  and  Ohio  Railroad  Companv." 

The  capital  stock  of  the  Company  was  fixed 
at  $450,000,  the  State  taking  $800,000  on  which 
a  payment  of  at  least  six  per  cent  per  anuura 
was  to  be  guarantied  by  the  Company.  None 
of  the  sections  of  the  charter  of  the  Baltimore 
and  Ohio  Company  referred  to,  except  the  18th, 
have  any  special  bearing  on  the  present  case. 
They  related  entirely  to  the  powers  and  privi- 
leges necessary  to  the  construction,  operation 
and  maintenance  of  the  road.  Section  18,  on 
which  the  case  depends,  was  as  follows: 

"18.  And  be  it  enacted.  That  the  said  presi- 
dent and  directors  or  a  majority  of  them  shall 
have  power  to  purchase,  with  the  funds  of  said 
Company, and  place  on  any  railroad  constructed 
by  them  under  this  Act,  all  machines,  wagons, 
vehicles  or  carriages  of  any  description  what- 
soever, which  they  may  deem  necessary  or 
proper  for  the  purposes  of  transportation  on 
said  road,  and  they  shall  have  power  to  charge 
for  tolls  upon  (and  the  transportation  of  persons) 
goods,  produce,  merchandise  or  property  of  any 
Rind  whatsoever,  transported  by  them  along 
said  railway  from  the  City  of  Baltimore  to  tin- 
Ohio  River,  any  sum  not  exceeding  the  follow- 
ing rates,  viz.:  on  all  goods,  produce,  merchan- 
dise or  property  of  any  description  whatsoever, 
transported  by  them  from  west  to  east,  not  ex- 
ceeding one  cent  a  ton  per  mile  for  toll,  and 
three  cents  a  ton  per  mile  for  transportation;  011 
all  goods,  produce,  merchandise  or  property  of 
any  description  whatsoever,  transported  by 
them  from  east  to  west,  not  exceeding  three 
cents  a  ton  per  mile  for  tolls,  and  three  cents 
a  ton  per  mile  for  transportation,  and  for  the 
transportation  of  passengers  not  exceeding  three 
cents  per  mile  for  each  passenger;  and  \t  shall 
not  be  lawful  for  any  other  company  or  any 
person  or  persons  whatsoever,  to  trr  rel  upon  or 
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use  any  of  the  roads  of  said  Company,  or  to 
transport  persons,  merchandise,  produce  or 
property  of  any  description  whatsoever,  along 
said  roads  or  any  of  them,  without  the  license 
or  permission  of  the  president  and  directors  of 
said  Company;  and  that  the  said  road  or  roads, 
with  all  their  works,  improvements  and  profits, 
and  all  the  machinery  of  transportation  used  on 
said  road,  are  hereby  vested  in  said  Company, 
incorporated  by  this  Act,  and  their  successors, 
forever;  and  the  shares  of  the  capital  stock  of 
the  said  Company  shall  be  deemed  and  con- 
sidered personal  estate,  and  shall  be  exempt 
from  the  imposition  of  any  tax  or  burthen  by 
the  States  assenting  to  this  law." 

Under  the  last  clause  of  this  section  it  was 
held,  at  an  early  day,  "by  the  Court  of  Appeals 
of  Maryland,  that  the  property  of  the  Baltimore 
and  Ohio  Company  was  exempt  from  taxation. 
Mayor,  etc.,  of  Bait.  v.  R.  R.  Co.,  6  Gill,  288; 
State  v.  R.  R.  Cfc.,48Md.,  49.  In  1876  the  Gen- 
eral Assembly  passed  an  Act  to  provide  for  the 
assessment  ana  taxation  of  railroad  companies, 
and  under  that  Act  the  Commissioners  of  Anne 
Arundel  County  proceeded  to  assess  the  prop- 
erty of  the  Annapolis  and  Elk  Ridge  Company. 
The  object  of  the  proceeding  instituted  in  the 
court  below  was  to  vacate  this  assessment,  on 
the  ground  that  the  property  of  the  Company 
was  by  its  charter  exempt  from  taxation.  The 
court  of  appeals  refused  the  relief  asked,  hold- 
ing that  no  such  exemption  existed.  To  re- 
verse that  judgment  the  case  has  been  brought 
here  by  writ  of  error. 

We  think  the  judgment  below  was  right. 
Grants  of  immunity  from  taxation  are  never  to 
be  presumed.  On  the  contrary,  all  presump- 
tions are  the  other  way  and,  unless  an  exemp- 
tion is  clearly  established,  all  property  must 
bear  its  just  share  of  the  burdens  of  taxation. 
These  principles  are  elementary,  and  should 
never  be  lost  sight  of  in  cases  of  this  kind. 

The  Annapolis  and  Elk  Ridge  Company  was 
"invested  with  all  the  rights  and  powers  neces- 
sary to  the  construction  and  repair  "  of  its  rail- 
road, and  for  that  purpose  was  to  "have  and 
use  all  the  powers  and  privileges,"  and  be  sub- 
ject to  the  obligations  contained  in  the  enumer- 
ated sections  of  the  Baltimore  and  Ohio  charter. 
Clearly  this  is  not  a  grant  of  all  the  powers  and 
privileges  of  the  Baltimore  and  Ohio  Company 
named  in  those  sections,  but  only  of  such  as 
were  necessary  to  carry  into  effect  the  objects 
for  which  the  new  Company  was  incorporated. 
Such  is  the  plain  import  of  the  language  em- 
ployed. Consequently  only  such  of  the  privi- 
leges of  the  old  Company  could  be  enjoyed  by 
the  new  as  were  appropriate  to  the  work  the 
new  Company  was  authorized  to  do. 

The  power  to  construct  and  repair  a  railroad 
undoubtedly  implies,  in  the  absence  of  any  re- 
strictions, the  power  to  use  the  road  when  con- 
structed as  railroads  are  ordinarily  used.  8uch 
use  is  in  general  an  incident  to  the  ownership 
of  that  kind  of  property.  The  powers  and 
privileges  of  the  Baltimore  and  Ohio  Company, 
therefore,  which  the  new  Company  was  per- 
mitted to  "  have  and  use,"  were  such  as  were 
necessary  to  the  construction,  repair  and  use  of 
its  railroad.  Exemption  from  taxation  is  not 
one  of  these  privileges  It  is  undoubtedly  a 
privilege,  but  not  necessary  either  to  the  con- 
struction, repair  or  operation  of  a  railroad.  We 
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so  held  in  the  case  of  the  KnoxviUe  A  Charles- 
ton Railroad  Company  v.  Gaines,  97  U.  S., 
711  [XXIV.,  1094],  where  the  language  of  the 
charter  was  much  like  this.  Our  conclusion 
then  was  that  the  grant  to  one  company  of  the 
rights  and  privileges  of  another,  for  the  pur- 
pose of  making  and  using  a  railroad,  carried 
with  it  only  such  rights  and  privileges  as  were 
essential  to  the  operations  of  the  company  or, 
to  use  the  language  of  Mr.  Justice  Field  for  the 
court  in  Morgan  v.  Louisiana,  98  U.  8.,  217 
[XXIII.,  860],  the  positive  rights  and  privileges 
without  which  the  road  of  the  company  could 
not  be  successfully  worked. 

It  seems  to  us  that  case  is  conclusive  of  this. 
We  cannot  see  that  the  claim  of  the  Company  is 
at  all  strengthened  by  the  fact  that  the  State 
was  to  be  the  largest  stockholder,  and  to  some 
extent  preferred  in  the  division  of  profits.  The 
Corporation  was  not  in  that  way  made  a  part  of 
the  government.  It  had  certain  duties  to  the 
public  to  perform,  but  it  was,  notwithstanding 
the  State's  interest  in  its  stock,  just  as  much 
a  private  corporation  as  any  other  railroad 
company  is.  There  are  no  more  presumptions 
in  its  favor,  than  any  other  railroad  company 
with  the  same  general  powers  and  privileges 
can  claim.   The  public  ownership  of  the  stock 

fave  the  Company  no  more  rights  against  the 
tate  than  a  private  ownership  would.  The 
State  was  not,  in  any  respect, '  'her  own  grantee. " 
She  granted  a  charter,  and  those  who  claim 
under  her  charter,  whether  it  be  herself  or 
some  one  else,  must  be  content  with  what  she 
granted  in  that  way.  Ordinarily  the  same  rules 
of  construction  which  are  applied  to  other  char- 
ters will  be  applied  to  such  as  this.  The  State, 
as  a  stockholder,  must  take  what  she,  as  sov- 
ereign, gave  to  the  other  stockholders,  unless 
she,  in  express  terms,  provided  specially  for 
herself.  She  did  in  this  case  make  provision 
for  a  preferred  dividend  but  did  not,  on  that 
account  or  any  other,  relieve  the  property  of 
the  Company  from  the  burdens  of  taxation, 
such  as  were  common  to  all  property  holders  in 
the  State.  She  did  give  the  Baltimore  and  Ohio 
Company  such  an  exemption,  but  that  privilege 
was  kept  back  from  this  Corporation. 

We  are  all  clearly  of  the  opinion  that  the 
power  to  tax  the  property  of  the  Company  was 
never  relinquished  by  the  State,  either  in  ex- 
press terms  or  by  any  fair  implication. 

Hit  judgment  of  the  Court  of  Appeals  is,  con- 
sequently, affirmed. 
True  copy.  'Test :  _ 
James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited— 107  U.  8.,  871 ;  12  N.  W.  Rep.,  M7. 


RICHARD  PREWIT  et  al.,  Apptt. 
v. 

ROBERT  H.  WILSON,  Assignee  in  Bank- 
ruptcy of  Richard  Pre  wit. 
(See  &  C,  13  Otto,  22-25.) 

Deed,  wlien  fraudulent,— knowledge  of  intention 
— ante-nuptial  settlement — marriage. 

L  When  a  deed  is  executed  (or  a  valuable  and  ade- 
quate consideration,  without  knowledge  by  the 


I* 


Nora.— Settlements  or  conveyance*  for  benefit  of 
wife  and  chQd,  v>hen  Qood  or  txHd  an  to  erfdttori-  So©, 
note  to  Sexton  v.  Wheaton,  21 U.  8.  (8  Wheat),  SB. 
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grantee  of  any  fraudulent  intent  of  tho  grantor,  it 
will  be  upheld,  however  traudulont  his  purpose. 

2.  To  vitiate  the  transfer  in  such  case,  tho  grantee 
also  must  be  chargeable  with  knowledge  of  tho  in- 
tention of  the  grantor. 

a.  To  make  an  ante-nuptial  settlement  void,  as  a 
fraud  upon  creditors,  it  is  necessary  that  both  par- 
ties should  concur  in  or  have  cognizance  of  the  in- 
tended fraud. 

4.  Marriage  Is  a  valuable  consideration  to  support 
such  a  settlement. 

[No.  820.] 

Submitted  Jan.  17,  1881.  Decided  Feb.  S8. 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ala- 
bama. 

The  case  is  fully  stated  by  the  court. 
Messrs.  L.  P.  Walker  and  John  T.  Morgan, 
for  appellants: 
The  only  consideration  which  Mrs.  Prewit 

fave  for  the  settlement  was  marriage.  This, 
owever,  was  not  only  a  valuable  but  the  high- 
est consideration  known  in  law. 

Fraser,  Dom.  Rel.,  87;  Schuler,  Dom.  Rel., 
24. 

It  is  wrong  to  apply  the  rules  of  ordinary  con- 
tracts to  the  marriage  relation. 

1  Bish.  Mar.  &  Div.,  4th  ed.,  sec.  18. 

"  To  say,  therefore,  that  it  is  to  be  regarded, 
when  it  is  the  inducement  to  any  contract,  as  a 
valuable  consideration,  is  to  utter  truth,  yet 
only  a  part  of  the  truth." 

1  Bish.  on  Mar.  Worn.,  sec.  775. 

Lord  Coke  says:  "  There  is  no  consideration 
so  much  respected  in  law  as  the  consideration 
of  marriage. 

Co.  Litt.,  9  (6). 

It  is  the  consideration  of  marriage, which  runs 
through  the  whole  settlement  or  agreement  and 
supports  every  part  of  it,  thus  making  marriage 
not  only  a  high,  but  the  highest  consideration 
known  to  the  law. 

Schuler,  Dom.  Rel.,  263;  Ford  v.  Stuart,  15 
Bear.  ,499;  Nairn  y.Prowsefi  Ves.,  752;  Peachy, 
Mar.  Set.,  56. 

Chancellor  Kent  says  (2  Com.,  165):  "  These 
marriage  settlements  are  benignly  intended  to 
secure  to  the  wife  a  certain  support  in  any  event, 
and  to  guard  her  against  being  overwhelmed  by 
the  misfortunes  or  unkindness  or  vices  of  her 
husband." 

The  Supreme  Court  of  the  United  States  has 
pronounced  that  marriage,  of  itself,  is  not  only 
a  valuable  consideration  to  support  a  marriage 
settlement,  but  "  a  consideration  of  the  highest 
value." 


Magniac  v.  Thompson,  7  Pet.,  848. 

To  the  same  effect  are  the  following  eases,  in 
addition  to  those  supra. 

Herrinfj  v.  Wickliam,  29  Gratt.,  628,  a  strong 
case;  Armfeldv.  Armfleld,  1  Freem.  Ch.,  811; 
Stcrry  v.  Ardcn,  1  Johns.  Ch.,  261;  S.C.,on  ap- 
peal, 12  Johns.,  536;  Johnston  v.Dilliard,  1  Bay, 
232;  Huston  v.  Cantril,  11  Leigh,  186  (154-5); 
Tunns  v.  Trczctant,  2  Desaus.,  264;  Whdan  v. 
Whelan,  8  Cow.,  588. 

The  leading  English  case  on  this  subject  is 
given  in  Bright,  on  Husband  and  Wife:  "  Sir 
William  Grant,  M.  R.,  decided  against  the  cred- 
itors because  it  was  immaterial  whether  the 
stock  was,  as  recited,  purchase*  1  with  the  wife's 
money  or  not;  for  if  it  were  the  husband's,  he 
had  a  right  to  settle  it  in  contemplation  of  mar- 
riage, which  settlement  could  not  be  defeated  by 
his  creditors;  and  that  the  fact  of  his  being  in- 
debted at  the  time,  and  of  B's  knowing  it,  would 
not  affect  the  validity  of  the  settlement;  and  His 
Honor  thought  that  the  misrecital  of  the  prop- 
erty being  the  wife's, when  it  was  tbe  husband's, 
did  not  necessarily  imply  fraud,  since  he  might 
choose  to  adopt  that  mode  in  giving  her  the  prop- 
erty." 

2  Bright,  102. 

The  doctrine  of  this  case  has  been  followed, 
both  in  England  and  the  United  States;  and  the 
law  is  well  settled  that  the  wife  is  deemed  to  be 
a  purchaser  of  the  property  settled  on  her  in  con- 
sideration of  marriage,  and  will  hold  it  against 
creditors. 

In  the  language  of  the  Supreme  Court  of  the 
United  States,  Magniac  v.  Thompson,  7  Pet., 848 
"  From  motives  of  the  soundest  policy,  mar- 
riage settlements  are  upheld  by  the  courts,  with 
a  steady  resolution." 

See,  also.  Campion  v.  Cotton,  17  Ves.,  264-272; 
Ex  parte  McBurnie,  1  DeG.  M.  &  G.,  446;  Ex 
parte  Gardner,  11  Ves.,  40  and  notes. 

When  a  convey  once  .is  founded  on  a  valuable 
consideration,  e.  g.,  money,  it  cannot  be  held  in- 
valid as  against  creditors,  unless  fraud  on  them 
was  actually  concerted  between  the  parties  to 
the  conveyance.  A  mere  knowledge  on  the  part 
of  the  purchaser  that  the  seller  is  insolvent,  and 
that  debts  and  judgments  are  outstanding 
against  him,  is  not  sufficient  to  render  the  con- 
veyance fraudulent  and  void. 

Kittredgc  v.  Sumner,  11  Pick.,  50;  Violett  v. 
Violett,  2  Dana,  828;  Sisson  v.  Booth,  80  Conn., 
15;  Governor  v.  Campbell,  17  Ala.,  571;  Ins.  Co. 
v.  Pettway,  24  Ala.,  544;  Hooks  v.  Anderson,  9 


3b  set  aside  a  deed  for  fraud,  fraudulent  intent  must 
be  shown  in  the  grantee  as  well  as  in  the  grantor. 

To  impeach  a  conveyance  for  a  valuable  consid- 
eration, or  a  mortgage  for  value,  or  an  assignment 
by  way  of  lawful  security,  or  an  ante-nuptial  settle- 
ment, it  is  necessary  to  show  fraudulent  intent  on 
the  part  of  the  grantee,  or  that  be  took  with  notice 
of  the  grantor's  fraudulent  intent  Carpenter  v. 
lfuren,  42  Barb..  800;  Griffin  v.  Cranston.  1  Bosw., 
281 ;  Jackson  v.  Blather,  7  Co w^,  801 ;  Fifleld  v.  Gas- 
ton, 12  Iowa,  218;  Magniac  v.  Thompson,  82  U.  8.  (7 
Pet.).  848;  Baudin  v73ollff,  l  Mart.  (N78.U66;  8.  C, 
14  Am.  Dec,  181 ;  Crawford  v.  Kirksey,  56  Ala.,  2' ' 
8.  C,  28  Am.  Re-  -     -       •-  •  •  - 

Covanhovan  v. 


.,  704 :  Hall  v.  Heydon  41  Ala.  242 
iartZl  Pa.  8t, 495;  Diefendorf  v. 
Oliver,  8  Karu,  886;  Wilson  v.  Fuller,  9  Kan.,  178; 
Bunfp,  Fraud.  Con.,  227,  et  seq. 

Although  a  sole  may  be  made  on  tbe  part  of  tbe 
vendor  with  intent  to  hinder,  delay  or  defraud  bis 
creditors,  tbe  title  of  the  vendee  is  not  affected  there- 
by, unless  he  had  previous  notice  or  knowledge  of 
the  fraudulent  intention  of  tbe  vendor.  Buhl  v. 
Phillips,  48  N.  Y„  125 ;  8. 0, 8  Am.  Rep.,  622. 

See  18  Otto. 


To  invalidate  tbe  deed,  it  is  absolutely  essential 
that  both  parties  concur  In  the  fraud.  Herring  v. 
Wickham,  29  Gratt,  828. 

A  conveyance  will  not  be  vacated  as  fraudulent 
unless  there  is  fraud  on  the  part  of  tbe  grantor, 
knowledge  of  it  by  tbe  grantee  and  Injury  to  tho 
complaining  party.  Kenney  v.  Dow,  10  Mart,  577 ; 
8.  C,  18  Am.  Dec.,  842. 

A  voluntary  conveyance  from  father  to  son,  made 
by  grantor  with  intent  to  defraud  his  subsequent 
creditors,  is  void  as  to  such  creditors,  without  alle- 
gation or  proof  of  fraudulent  intent  of  grantee. 
Laugh  ton  v.  Harden,  68  Me..  208. 

A  grantee  in  good  faith,  for  value,  is  protected, 
although  part  of  the  consideration  was  an  agree- 
ment to  support  the  grantor  and  the  grantor  in- 
tended to  defraud  his  creditors.  Fsihn  v.  Book,  80 
Kan.,  401 ;  8.  C,  48  Am.  Rep.,  100. 

A  creditor  may  lawfully  take  a  co&feyanoe  from 
bis  debtor  with  the  honest  Intention  of  securing  his 
own  debt,  although  he  knows  it  is  intended  tohln- 
der  and  delay  other  creditors.  Sheuey  v.  Booths,  78 
Mo.,  74;  8.  C.,  89  Am.  Rep.,  48L 
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Ala.,  704;  Aberorombie  v.  Bradford,  16  Ala,  ,560- 
570;  Price  v. Master *m,  85  Ala.,  496;  Oovanhovan 
v.  Hart,  21  Pa.,  495;  1  Bish.  Mar.  Worn.,  sec. 
447;  Tyler,  Inf.  & Cov.,  465;  Magniaev.  Thomp- 
son (supra);  Smith  v.  McQueen,  55  Ala.,  868. 

If  the  purchase  is  for  a  valuable  consideration, 
it  is  valid,  even  though  the  known  effect  of  it 
may  be  to  defeat  or  delay  creditors,  and  the  fact 
that  the  conveyance  is  of  the  grantor's  entire-es- 
tate, is  not  sufficient  to  stamp  the  transaction  as 
fraudulent. 

1  Bish.  M.  TV.,  sec.  748  Young  v.  Jhimas.Sd 
Ala.,  60;  Allen  v.  R.  R.  Co.,  11  Ala.,  487. 

The  object  of  the  Statute  of  Frauds  and  Per- 
juries was  to  prevent  deeds,  fraudulent  in  their 
intention,  and  not  such  as  in  their  effect  might 
hinder  or  delay  creditors.  It  is  the  corrupt  and 
covinous  motive — the  mind  with  which  a  deed 
is  made  or  an  act  is  done,  that  gives  it  charac- 
ter, without  the  existence  of  which,  fraud  can- 
not be  imputed. 

Bk.  v.  Huth,  4  B.  Mon.,  428. 

The  same  principles  apply  to  a  conveyance  in 
consideration  of  marriage,  which,  as  we  have 
neen,  is  not  only  a  valuable  consideration,  but 
the  highest  consideration  known  in  law. 

Thus,  it  is  said  by  8tory,  J.,  in  Magniac  v. 
Tliomnson,  7  Pet.,  898: 

"  Nothing  can  be  clearer,  both  upon  princi- 
ple and  authority,  than  the  doctrine  that,  to 
make  an  ante-nuptial  settlement  void  as  a  fraud 
upon  creditors,  it  is  necessary  that  both  parties 
should  concur  in  or  have  cognizance  of  the  in- 
tended fraud.  If  the  seller  alone  intends  a  fraud, 
and  the  other  party  has  no  notice  of  it,  but  is 
innocent  of  it,  she  is  not  and  cannot  be  affected 
by  it.  Marriage,  in  contemplation  of  the  law, 
is  not  only  a  valuable  consideration  to  suppdrt 
such  a  settlement,  but  is  a  consideration  of  the 
highest  value;  and,  from  motives  of  the  soundest 
policy,  is  upheld  with  a  steady  resolution.  The 
husband  and  wife,  parties  to  such  a  contract  are, 
therefore,  deemed  in  the  highest  sense,  purchas- 
ers for  a  valuable  consideration;  and,  so  that  it 
is  bona  fide  and  without  notice  of  fraud  brought 
home  to  both  sides,  it  becomes  unimpeachable 
by  creditors." 

To  the  same  effect,  see,  Campion  v.  Cotton,  17 
Ves.,  264  (272),  and  notes. 

This  is  also  the  settled  doctrine  in  Alabama. 
Andrews  v.  Jones,  10  Ala. ,  400  (421). 

Tyler,  on  Infancy  and  Coverture,  p.  464,  says: 
"  A  court  of  equity  will  always  support  a  mar- 
riage settlement,  if  no  particular  evidence  of 
fraud  is  made  out,  showing  an  intention  to  de- 
ceive and  defraud  creditors." 

Bishop  states  the  doctrine  on  this  subject  as 
follows: 

"  If  a  man,  wishing  to  enter  into  matrimony 
with  a  particular  woman  should,  being  insolv- 
ent, convey  to  her  all  his  property,  which  was 
accepted  by  her  with  full  knowledge  of  the  fact, 
the  nuptial  intent  being  not  to  defraud  his  cred- 
itors, as  a  primary  object,  but  to  contract  mar- 
riage, each  on  such  terms  as  could  be  reason- 
ably procured  from  the  other,  the  case  would  not 
be  within  either  of  the  Statutes  of  Elizabeth. 
Neither  would  it  be  in  violation  of  any  princi- 
ples of  the  common  law,  because  the  common 
1  iw,  though  it  abhors  every  sort  of  cheating, 
1  o ves  matrimony ;  its  principles  all  point  towards 
if.,  whenever  the  circumstances  of  a  case  expose 
them  to  this  attractive  force." 
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1  Bish.  Mar.  Worn.,  sec.  784. 
The  conveyance  was  not  of  all  the  grantor's 
property. 

It  does  not  appear  that  Mrs.  Pre  wit  knew  that 
Mr.  Pre  wit  was  insolvent.  All  that  is  shown  is 
that  she  knew  that  he  was  embarrassed. 

See,  Frow  v.  SmiVi,  10  Ala.,  571. 

Even  conceding  that  the  conveyance  embraced 
all  of  the  grantor's  estate,  it  is- not  shown  that 
Mrs.  Prewit  knew  it 

The  primary  object  of  the  panics,  certainly 
of  Mrs.  Prewit,  was,  to  secure  a  settlement;  not 
to  defraud  the  creditors  of  Prewit,  as  is  appar- 
ent from  the  fact,  clearly  proven, that  the  grantor 
tried  and  failed  to  procure  the  marriage  without 
the  settlement,  and  that  the  settlement,  although 
not  the  sole  was  an  indispensable  inducement  to 
the  marriage  on  the  part  of  Mrs.  Prewit. 

Two  facts  must  be  established  before  the  con- 
veyance can  be  held  invalid;  first,  that  the  pri- 
mary purpose  of  the  grantor  was  to  defraud  his 
general  creditors,  rather  than  to  perform  his 
marriage  contract;  second,  that  the  grantee 
knew  this  when  she  accepted  the  conveyance. 

These  indispensable  facts  must  be  established 
by  proof,  not  merely  conjecture  or  suspicion. 

Ruhl  v.  Phillips,  48  N.  Y.,125;  Jaeger  v.  Ktl- 
ley,  52  N.  Y.,  274;  Smith  v.  Mobile,  91  A!a.,  125; 
Ala  L.  I.  &  T.  Co.  v.  Pettieay,  24  Ala.  566. 

Mr.  P.  P.  Ward,  for  appellee: 
Marriage  is  a  valuable  consideration  for  the 
conveyance  of  property;  but,  it  must  be  made  in 
good  faith  and  free  from  any  knowledge  or  no- 
tice, on  the  part  of  the  wife,  of  any  intent,  on 
the  part  of  the  husband,  to  hinder,  delay  or  de- 
fraud his  creditors. 
8e;,  Cadogan  v.  Kennett,  2  Cowp.,  432. 
L*  rd  Mansfield  said:  "  The  question  in  every 
case  is,  whether  the  settlement  is  a  bona  fide 
transaction,  or  whether  it  is  a  trick  or  contriv- 
ance to  defeat  creditors. 

In  Magniae  v.  Thompson,  7  Pet.,  894,  Judge 
Story  said:  "  It  was  not  possible  that  the  wife 
and  her  trustee,  with  notice  of  an  intended  fraud 
on  the  part  of  her  husband,  could  execute  the 
instrument  without  being  in  the  sense  of  the  law 
particeps  delicti." 

Bump,  on  Fraudulent  Conveyances  says:  "It 
is  not  to  be  understood  that  because  marriage  is 
equal  to  a  money  consideration,  it  is  to  be  con- 
sidered in  the  nature  of  an  actual  purchase. 

A  settlement  is  not  intended  as  the  price  of 
the  wife,  but  as  a  provision  for  the  family.  It 
must,  therefore,  be  reasonable,  and  with  due  re- 
gard to  the  rights  of  others.  . 

Although  marriage  is  a  good  consideration, 
and  a  settlement  founded  thereon  may  prevail 
against  creditors,  it  is  not.  necessarily,  so,  under 
all  circumstances." 

Bump,  Fraud.  Conv.,  310,  citing  Simpson  v. 
Graves,  1  Riley.  Ch.,  232;  Ex  part:  McBurnie, 
1  DcGex  M  &  G.  441;  Croft  v.  Art/iur,  3  De 
saus,  223. 

If  there  is  an  intent  to  hinder,  delay  or  defraud 
creditors  and  make  the  celebration  of  marriage 
a  part  of  the  scheme  to  protect  property  against 
the  right  of  creditors,  the  consideration  of,  the 
marriage  cannot  support  the  settlement. 

Bump,  308,  citing  Columbine  v.  Penhall,  1 
Smalc  &  G.,  228;  Ex  parte  Mayor,  Montagu, 
292;  Buhner  v.  Hunter,  L.  R.,  8  Eq.,  46. 

"  Notice  of  fraud  to  the  wife  may  be  inferred 
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from  the  facts  and  circumstances  of  the  settle- 
ment." 
Bump,  809. 

"  If  the  amount  of  property  settled  is  extrav- 
agant or  grossly  out  of  proportion  to  the  station 
and  circumstances  of  the  husband,  this  of  itself 
is  sufficient  notice  of  the  fraud." 

Bump,  809,  citing  Ex  parte  McBurnie  (tupra); 
Crojt  v.  Arthur  (supra). 


Mr.  Justice  Field  delivered  the  ODinion  of 
the  court: 

On  the  27th  of  April,  1866,  Mrs.  Josephine 
Prewit  was  a  widow,  only  twenty  years  of  age. 
Her  husband  was  the  late  John  Prewit.  Not 
many  months  after  his  death  another  Mr.  Prewit, 
Richard  this  time,  proposed  marriage  to  her. 
He  was  of  mature  age,  being  in  his  fifty-eighth 
year.  His  proposal  was  rejected.  He  renewed 
it  and  accompanied  it  with  a  promise  to  settle 
upon  her,  if  she  would  consent  to  the  marriage, 
a  large  amount  of  property.  This  promise 
moved  her  to  consent.  The  deed  of  settlement 
was  accordingly  executed,  and  in  May  follow- 
ing the  marriage  took  place.  Both  parties  af- 
firm that  the  marriage  was  the  only  considera- 
tion for  the  settlement,  and  it  is  so  stated  in  the 
deed. 

A  little  more  than  two  years  and  a  half  after- 
wards, in  December,  1868,  the  husband  was 
adjudged  to  be  a  bankrupt  in  the  District  Court 
of  the  United  States  for  the  Northern  District 
of  Alabama,-  in  proceedings  taken  upon  his  own 
application,  ana  in  the  following  month  the 
plaintiff  was  appointed  assignee  of  his  effects, 
and  to  him  an  assignment  was  made.  The  pres- 
ent suit  is  brought  by  him  to  set  aside  the  deed 
of  settlement,  on  the  alleged  ground  that  it  was 
executed  by  Prewit  to  defraud  his  creditors. 
At  the  time  of  the  settlement  Prewit  was  the 
1231  holder  of  a  large  amount  of  property,  consist- 
ing chiefly  of  lands  in  Alabama,  but  was  in- 
debted in  an  amount  greater  than  their  value. 
It  is  staled  that  his  property  was  not  worth  more 
than  $50,000,  and  that  his  debts  exceeded 
$70,000. 

It  would  seem  from  the  evidence,  and  we  as- 
sume it  to  be  a  fact,  that  he  was  insolvent  at  the 
time  he  executed  the  deed  of  settlement,  in  the 
sense  that  his  debts  largely  exceeded  the  value 
of  his  property.  It  may  also  be  taken  as  true, 
so  far  as  the  present  suit  is  concerned,  that  he 
intended  by  the  deed  to  hinder,  delay  and  de- 
fraud his  creditors,  and  that  he  made  the  settle- 
ment to  place  his  property  beyond  their  reach. 

There  is  no  evidence  that  Mrs.  Prewit  was 
n  ware  at  the  time  of  the  amount  of  property  he 
held,  or  of  the  extent  of  his  debts,  or  that  he 
had  any  purpose  in  the  execution  of  the  deed  ex- 
cept to  induce  her  to  consent  to  the  marriage, 
it  is  not  at  all  likely,  judging  from  the  ordinary 
motives  governing  men,  that  whilst  pressing  his 
Hiiit  with  her,  and  offering  to  settle  property 
upon  her  to  obtain  her  consent  to  the  marriage, 
he  informed  her  that  he  was  insolvent,  and 
would,  by  the  deed  he  proposed  to  execute,  de- 
fraud his  creditors.  If  he  intended  to  commit 
tlie  fraud  imputed  to  him,  it  is  unreasonable  to 
suppose  that  he  would,  by  unfolding  his  scheme, 
expose  his  true  character  to  one  whose  good 
opinion  he  was  at  that  time  anxious  to  secure. 
If  capable  of  the  fraud  charged,  he  was  capa- 
lJe  of  deceiving  Mrs.  Prewit  as  to  his  pecuniary 
>c«  18  Otto. 
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condition.  She  states  in  her  answer  that  she 
knew  he  was  embarrassed  and  in  debt,  but  to 
what  extent  or  to  whom  she  did  not  know,  and 
that  it  was  because  of  the  knowledge  that  he 
was  embarrassed  that  she  insisted  upon  his 
making  a  settlement  upon  her.  The  deed  itself 
shows  that  he  owed  a  large  sum,  for  of  the 
6,770  acres  of  land  embraced  by  it,  2,185  acres 
were  charged  with  the  payment  of  certain  des- 
ignated debts  to  the  amount  of  $18,000.  A 
knowledge  of  these  facts  justified  her  in  saying 
that  she  knew  he  was  embarrassed,  but  they 
rather  dispelled  than  created  any  suspicion  that 
he  had  a  design  to  defraud  his  creditors.  Her 
statements  do  not  warrant  the  inference  of 
knowledge  of  any  such  purpose,  much  less  of 
any  assent  to  its  execution.  Besides  the  prop- 
erty charged  in  the  deed  with  the  payment  of 
the  large  amount  of  indebtedness  mentioned,  he 
owned  4,700  acres  of  land  not  included  in  it,  and 
personal  property  of  the  value  of  several  hun- 
dred dollars. 

When  a  deed  is  executed  for  a  valuable  and 
adequate  consideration,  without  knowledge  by 
the  grantee  of  any  fraudulent  intent  of  the  grant- 
or, it  will  be  uphold,  however  fraudulent  his 
purpose.  To  vitiate  the  transfer  in  such  case, 
the  grantee  also  must  be  chargeable  with  knowl- 
edge of  the  intention  of  the  grantor. 

Now,  marriage  is  not  only  a  valuable  consid- 
eration, but,  as  Coke  says,  there  is  no  f  *her  con- 
sideration so  much  respected  in  the  law.  Bishop 
justly  observes,  that  "  marriage  is  attended  and 
followed  by  pecuniary  consequences;  by  happi- 
ness or  misery  to  the  parties;  by  life  to  unborn 
children;  by  unquiet  or  repose  to  the, State;  by 
what  money  ordinarily  buys  and  by  what  no 
money  can  buy,  to  on  extent  which  cannot  be 
estimated  or  expressed,  except  by  the  word  in- 
finite. To  say,  therefore,  that  it  is  to  be  re- 
garded, where  it  is  the  inducement  to  any  con- 
tract, as  a  valuable  consideration,  is  to  utter 
truth,  yet  only  a  part  of  the  truth."  And,  also, 
that  "  marriage  is  to  be  ranked  among  the  val- 
uable considerations,  yet  it  is  distinguishable 
from  most  of  these  in  not  being  reducible  to  a 
value  which  can  be  expressed' in  dollars  and 
cents,  while  still  it  is  in  general  terms  of  the 
very  highest  value."  Law  of  Married  Women, 
sees.  77o,  776.  Such  is  the  purport  and  lan- 
guage running  through  all  the  decisions,  both 
in  England  and  in  this  country,  with  reference 
to  marriage  as  a  consideration  for  an  antc-nup- 
tial  settlement.  Barrow  v.  Barrow,  2  Dick., 
504;  Nairn  v.  Prowte,  6  Ves.,752;  Campion  v. 
Cotton,  17Ves.,264;  Sterry  v.  Ardcn,  1  Johns. 
Ch.,  261;  Herring  v.  Wickham,  29  Grat.,  628. 

In  Magniac  v.  TJtompton,  this  court  said  that 
"  Nothing  can  be  clearer,  both  upon  principle 
and  authority,  than  the  doctrine  that  to  make 
an  ante-nuptial  settlement  void,  as  a  fraud  upon 
creditors,  it  is  necessary  that  both  parties  should 
concur  in  or  have  cognizance  of  the  intended 
fraud.  If  the  settler  alone  intend  a  fraud  and 
the  other  party  have  no  notice  of  it,  but  is  in- 
nocent os.*  \\  she  is  not  and  cannot  be  affected 
by  it.  Marriage,  in  contemplation  of  the  law, 
is  not  only  a  valuable  consideration  to  support 
such  a  settlement,  but  is  a  consideration  of  the 
highest  value,  and  from  motives  of  the  sound-  1  ' 
est  policy  is  upheld  with  a  steady  resolution." 
7  Peters,  898. 
The  same  doctrine  is  asserted  by  the  Supreme 
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Court  of  Alabima,  in  which  State  the  parties  to 
the  deed  of  settlement  reside  and  in  which  it 
was  executed.    Andrews  v.  Jones,  10  Ala.,  400. 

According  to  these  authorities  there  can  be 
no  question  of  the  validity  of  the  settlement  in 
this  ca.se.  There  is  an  entire  absence  of  ele- 
ments which  would  vitiate  even  an  ordinary 
transaction  of  sale  where,  if  set  aside,  the  par- 
tics  may  bo  placed  in  their  former  positions. 
And  an  ante  nuptial  settlement,  though  made 
with  a  fraudulent  design  by  the  settler,  should 
not  be  annulled  without  the  clearest  proof  of 
the  wife's  participation  in  the  intended  fraud, 
for  upon  its  annulment  there  can  follow  no  dis- 
solution of  the  marriage,  which  was  the  consid- 
eration of  the  settlement. 

It  follows  that  the  decree  of  Vie  court  below  must 
be  reversed,  and  t/ie  cause  remanded  with  direc- 
tions to  dismiss  the  bill  of  comvlaint;  and  it  is  so 
ordered. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.8. 


[30]  CHARLES  J.  FOLGER,  Appt., 

«. 

UNITED  STATES. 

(See  S.  C,  13  Otto,  30-40.) 

Commission  on  sale  of  Government  stamps. 

An  Assistant  Treasurer  of  the  United  States,  who 
receives  government  stamps  for  distribution,  is  not 
entitled  to  any  compensation  or  commission  on  their 
sale. 

[No.  168.] 

ArgueaDec.  22,  1880.     Decided  Feb.  28,  188:. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  fully  stated  by  the  court. 
Messrs.  Walter  11.  Coleman  and  George  P. 
Comstock,  for  appellant. 

Mr.  S.  P.  Phillips,  fitdicitor-Gen..,  for  ap- 
pellee. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

In  the  month  of  June,  1866,  some  correspond- 
ence passed  between  Mr.  Van  Dyck,  then  As- 
sistant Treasurer  of  the  United  States  at  the 
City  of  New  York,  and  the  Commissioner  of 
Internal  Revenue,  as  to  whether  the  former 
should  be  required,  in  addition  to  his  ordinary 
duties,  to  assist  in  the  distribution  of  adhesive 
[31]  stamps  among  those  desiring  to  purchase  them 
for  their  own  use.  An  official  communication 
from  the  Secretary  of  the  Treasury  to  the  As- 
sistant Treasurer,  under  date  of  July  2,  1866, 
shows  upon  its  face  that  the  latter  officer  ob- 
jected to  being  required  to  perform  any  such 
services.  In  that  communication  the  Secretary 
says: 

"  The  Commissioner  of  Internal  Revenue  has 
referred  to  me  your  recent  letter  to  him  in  re- 
lation to  the  distribution  of  avenue  stamps  in 
the  City  of  New  York.  I  am  aware  that  the 
cares  and  responsibilities  of  your  position  are 
burdensome,  and  I  should  not  think  of  increas- 
ing them  were  it  not  for  the  seeming  necessity 
of  so  doing.  The  adhesive  revenue  stamps  are 
all  printed  in  Philadelphia,  and  it  is  deemed 
imprudent  to  multiply  the  places  of  their  pro- 
duction. It  is  indispensable,  however  that  every 
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facility  shall  be  given  by  the  Government  for 
their  purchase  and  distribution.  The  consump- 
tion of  stamps  in  New  York  alone  is  very  large, 
while  the  amount  which  is  naturally  distributed 
from  that  city  is  no  small  part  of  the  Ripply 
for  the  whole  country.  It  seems  to  me  very 
advisable,  therefore,  because  of  their  great  val- 
ue, that  they  should  be  kept,  as  other  property 
of  the  Government  is  kept,  in  the  possession  of 
the  government  itself  until  actual  sale.  I  am 
aware  that  the  distribution  will  require  a  room 
set  apart,  perhaps,  exclusively  for  that  purpose, 
and  some  additional  clerical  force;  but  reason- 
able prudence  and  a  proper  regard  for  the  pub- 
lic convenience,  as  I  have  suggested,  constrain 
me  to  ask  your  critical  consideration  of  the  sub- 
ject. It  may  not  be  improper  for  mc  to  add 
that  the  Assistant  Treasurer  at  San  Francisco  is 
employed  in  the  distribution  of  stamps,  and 
that  I  am  disposed  to  ask  the  same  service  of 
the  several  other  assistant  treasurers  in  difTerer.j. 
parts  of  the  country." 

In  a  subsequent  communication  of  date  Sep- 
tember 11,  1866,  the  Secretary  said: 

"It  has  been  deemed  proper,  as  an  additional 
means  of  facilitating  the  distribution  of  internal 
revenue  stamps,  that  packages  containing  such 
denominations  of  stamps  as  are  in  most  general 
demand  should  be  placed  in  the  hands  of  the  As- 
sistant Treasurers  of  the  United  States  and  some 
of  the  designated  depositaries.  Printed  circulars 
will  be  furnished  to  you,  specifying  the  contents 
and  the  cash  value  of  each  package,  and  the  pack-  < 
ages  are  to  be  sold,  with  seals  unbroken,  at  such 
value,  which  will  be  stated  upon  each  package. 
The  amounts  received  from  the  sale  of  these 
packages  should  be  transmitted  to  the  Commis-  [321 
sioner  of  Internal  Revenue,  in  the  form  of  cer- 
tificates of  deposit,  daily  or  weekly,  as  may  l>c 
most  convenient." 

At  a  later  period  the  present  appellant  became 
Assistant  Treasurer  of  the  United  States  at  the 
City  of  New  York.  Between  November  1(5, 
1809,  and  the  22d  day  of  July,  1870,  inclusive, 
in  obedience  to  the  instructions  and  require- 
ments contained  in  the  foregoing  communica- 
tions and  without  any  application  upon  his  part, 
he  was  furnished  by  the  Commissioner  of  In- 
ternal Revenue  with  sealed  packages  of  adhe- 
sive stamps  for  sale  and  distribution.  He  was 
not  required  to  give  and  did  not  give  any  bond 
with  reference  to  such  stamps.  Upon  each 
package  as  it  came  to  him,  was  marked  as  well 
the  aggregate  face  value  of  the  stamps  placed 
therein  for  delivery  to  purchasers,  as  the  amount 
of  stamps  of  like  kind,  to  be  paid  out  to  pur- 
chasers, as  their  commissions  under  the  regula- 
tions established  by  the  commissioner.  The 
packages  were  directed  to  be  sold  and  delivered 
without  disturbing  their  seals. 

The  commissions  at  the  time  allowed  by  such 
regulations,  to  purchasers  of  common  stamps 
were:  two  per  cent  in  purchases  of  $60  or  more, 
three  per  cent  on  $100  or  more,  four  per  cent 
on  $500  or  more,  and  five  percent  on  $1,000 or 
more;  while  as  to  proprietary  stamps,  the  com- 
missions allowed  by  statute,  were  as  hereinaft- 
er stated. 

The  sales  of  stamps  by  appellant  from  No- 
vember 16,  1869,  to  July  22, 1870,  inclusive, 
amounted  of  common  stamps  to  $8,642,764. 60 > 
and  of  proprietary  stamps,  to  $81,589.64.  These 
sums,  respectively,  included  the  amount  in 
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stamps,  which  appellant  passed  over  to  pur- 
chasers as  their  commissions.  Upon  retirement 
from  office,  his  accounts  were  settled  and  ad- 
justed at  the  Treasury  Department,  without  any 
assertion  of  a  right  to  commissions  for  himself. 
In  that  settlement  he  was  allowed  or  credited 
with  all  payments  made  by  him  in  stamps,  of 
commissions  to  purchasers.  The  appellant  de- 
rived no  personal  advantage  from  the  sales. 

He  brought  this  action  on  the  first  day  of 
May,  1875,  to  recover  from  the  United  States 
the  sum  of  $184,934.95,  to  which  he  claims  to 
be  entitled  as  commissions  upon  such  sales. 
His  claim  was  denied,  and  judgment  was  en- 
tered for  the  Government. 

(33]  By  section  161  of  the  Act  of  June  80,  1864, 
providing  internal  revenue  to  support  the  Gov- 
ernment, to  pay  the  interest  on  the  public  debt, 
and  for  other  purposes,  it  is  provided  among 
other  things,  that, 

"  The  Commissioner  of  Internal  Revenue  be 
and  he  is  hereby,  authorized  to  sell  to  and  sup- 
ply collectors,  deputy  collectors,  postmasters, 
stationers  or  any  other  persons,  at  his  discre- 
tion, with  adhesive  stamps  or  stamped  paper, 
vellum  or  parchment,  as  herein  provided  for, 
in  amounts  of  not  less  than  $50,  upon  pay- 
ment at  Vie  time  of  delivery,  of  the  amount  of 
duties  said  stamps,  stamped  paper,  vellum  or 
parchment,  so  sold  or  supplied,  represent,  and 
may  allow,  upon  the  aggregate  amount  of  such 
stamps.as  aforesaid,  the  sum  of  not  exceeding 
five  per  centum  as  commission  to  the  collect- 
ors, postmasters,  stationers  or  other  pur- 
chasers; but  the  cost  of  any  paper,  vellum  or 
parchment  shall  be  paid  by  the  purchaser  of 
such  stamped  paper,  vellum  or  parchment  as 
aforesaid;  Provided,  That  any  proprietor  or  pro- 
prietors of  articles  named  in  Schedule  C,  who 
shall  furnish  his  or  their  own  die  or  design  for 
stamps,  to  be  used  especially  for  his  or  their 
own  proprietary  articles,  shall  be  allowed  the 
following  commission,  namely:  on  amounts 
purchased  at  one  time,  of  not  less  than  $50  nor 
more  than  $500,  five  per  centum;  on  amounts 
over  $500,  ten  per  centum."  18  Stat,  at  L.,294. 
Section  170  of  the  same  Act  declares: 
"  That  in  any  collection  district  where  in  the 
judgment  of  the  commissioner  the  facilities  for 
the  procurement  and  distribution  of  stamped 
vellum,  parchment  or  paper,  and  adhesive 
stamps,  are  or  shall  be  insufficient,  the  com- 
missioner is  authorized  to  furnish,  supply  and 
deliver  to  the  collector  and  to  the  assessor  of  any 
such  district  and  to  any  Assistant  Treasurer  of 
the  United  States,  or  designated  depositary 
thereof,  or  any  postmaster,  a  suitable  amount  of 
stamped  vellum,  parchment  or  paper,  and  ad- 
hesive stamps,  wit/iout prepayment  therefor,  and 
shall  allow  the  highest  rate  of  commissions  al- 
lowed by  law  to  any  other  parties  purchasing 
the  same;  and  may  in  advance  require  of  any 
such  collector,  assessor,  Assistant  Treasurer  of 
the  United  States,  or  postmaster,  a  bond  with 
sufficient  sureties  to  an  amount  equal  to  the 
value  of  any  stamped  vellum,  parchment  or 
paper,  and  adhesive  stamps,  which  may  be 
placed  In  his  hands  and  remain  unaccounted 
for,  conditioned  for  the  faithful  return,  when- 
ever so  required,  of  all  quantities  or  amounts 
undisposed  of,  and  for  the  payment  monthly  of 
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And  it  shall  be  the  duty  of  such  collector 
to  supply  his  deputy  with,  or  sell  to  other  par- 
ties within  his  district  who  may  make  appli- 
cation therefor,  stamped  vellum,  parchment  or 
paper,  and  adhesive  stamps,  upon  the  same 
terms  allowed  by  law  or  under  the  regulations 
of  the  commissioner,  who  is  hereby  authorized 
to  make  such  other  regulations  not  inconsistent 
herewith,  for  the  security  of  the  United  States 
and  the  better  accommodation  of  the  public,  in 
relation  to  the  matters  hereinbefore  mentioned, 
as  he  may  judge  necessary  and  expedient. 

And  the  Secretary  of  the  Treasury  may 
from  time  to  time  make  such  regulations  as  he 
may  find  necessary  to  insure  the  safe  keeping  or 
prevent  the  illegal  uae  of  all  such  stamped  vel- 
lum, parchment,  paper  and  adhesive  stamps." 
18  Stat,  at  L.,  297. 

Section  161  plainly  provides  for  sales  by  the 
commissioner,  while  section  170  authorizes  him 
to  furnish  and  supply  certain  officers  with  stamps 
for  sale  to  others.  Whether  stamps  were  pur- 
chased directly  from  the  Commissioner  of  Inter- 
nal Revenue,  for  cash  .under  section  161,  or  from 
one  of  the  officers  to  whom  they  were  furnished 
for  sale  and  distribution  under  section  170,  in 
either  case  the  purchaser,  it  is  conceded,  was 
allowed  commissions  according  to  the  rate  or 
scale  established  by  the  regulations  of  the  com- 
missioner. Touching  the  particular  sales  made 
by  appellant,  the  purchasers  of  common  or  gen- 
eral stamps  were  entitled,  respectively,  to  five 
per  cent  in  commissions,  and  the  purchasers  of 
proprietary  stamps  to  ten  per  cent.  There  can 
be  no  doubt  of  this,  since  the  petition  of  appel- 
lant distinctly  alleges  that  his  sales  of  common 
stamps  were  in  amounts  of  not  less  than  $1 ,000, 
and  of  proprietary  stamps  in  amounts  ex- 
ceeding $500.  If,  therefore,  it  be  suggested 
that  appellant  was  entitled  to  the  difference  Ik- 
tween  the  highest  rate  or  per  cent  allowed  by 
the  Government  (five  per  cent  in  purchases  of 
.•onunon  stamps,  and  ten  per  cent  in  purchases 
of  proprietary  stamps)  and  the  amount  paid 
over  by  him,  in  stamps  to  purchasers,  the  ob- 
vious answer  is  that  there  was  in  this  case 
no  such  difference.  This  interpretation  of  the 
statute,  we  may  observe,  could  therefore,  be 
of  no  practical  value  to  appellant.  His  conten- 
tion, and  upon  no  other  ground  could  appel- 
lant's claim  be  sustained,  is,  that  without  refer- 
ence to  the  commissions  which  the  purchaser 
of  stamps  received — although  he  may  have 
received  the  highest  rate  allowed— appellant 
was,  nevertheless,  given  by  the  statute,  to  his 
own  use  and  as  his  personal  allowance  or  com- 
pensation for  distributing  stamps,  under  section 
170,  tlie  highest  rate  of  commissions  which  was 
allowed  to  anyone  buying  from  the  Commis- 
sioner of  Internal  Revenue. 

For  instance,  upon  the  theory  advanced 
by  appellant's  counsel,  a  purchaser  from  the 
Commissioner  of  Internal  Revenue,  of  common 
stamps  to  the  amount,  at  one  time,  of  $1,000  or 
more,  would  be  allowed  five  per  cent  as  com- 
missions, payable  in  stamps  ^which,  in  such 
cases,  would  be  the  full  extent  of  the  Govern- 
ment's loss),  while  upon  a  sale,  through  an  as- 
sistant treasurer  of  the  United  States,  to  the 
same  purchaser  of  the  same  stamps,  in  sealed 
packages,  the  Government  would  lose  altogether 
ten  per  cent  in  commissions;  five  per  cent  to 
the  Assistant  Treasurer,  and  five  per  cent  to  the 
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purchaser;  that,  is,  double  commissions.  In 
other  words,  according  to  that  construction  of 
the  statute,  the  Government  held  out  an  induce- 
ment to  officers  named  in  sections  161  and  170, 
not  to  become  themselves  purchasers,  for  cash, 
of  stamps  for  sale  and  distribution  in  their  re- 
spective localities,  as  they  might  under  section 
161,  but  to  receive  them,  under  section  170, 
and  thereby,  without  advancing  any  money, 
secure  for  themselves,  outside  of  what  the  pur- 
chasers from  them  would  be  allowed,  the 
highest  rate  which  the  law  allowed  in  purchases 
directly  from  the  commissioner. 

We  cannot  give  our  assent  to  any  such  con- 
struction of  the  statute.  The  officers,  named  in 
section  170,  were  charged  at  the  outset,  with 
the  value  of  each  sealed  package  of  stamps  de- 
livered to  them  for  distribution.  In  the  settle- 
ment of  their  accounts  they  were  entitled  to  be 
credited  with  the  amount  of  stamps  unsold  and 
returned;  with  the  sums  receivea  upon  sales, 
and  paid  over  to  the  Government;  and,  also, 
with  the  value  of  the  stamps  placed  in  the  sealed 
packages  for  delivery  to  purchasers  as  com- 
missions allowed,  to  them.  In  this  way  they 
were  relieved  from  the  responsibility  assumed 
when  they  were  supplied  with  stamps  for  dis- 
tribution under  section  170.  The  statutory  di- 
rection that  the  commissioner,  in  such  cases, 
"shall  allow  the  highest  rate  of  commissions 
allowed  by  law  to  any  other  parties  purchasing 
1 36  ]  the  same,  was  an  awkward  mode  of  expressing 
(he  idea  that  the  same  commissions,  up  to  the 
highest  rate,  should  be  allowed  in  purchases 
under  section  170,  as  under  section  161;  that 
is,  tliat  those  wishing  stamps  might  purchase 
from  the  officers  named  in  section  170  at  the 
like  rate,  even  the  highest,  accorded  to  "any 
other  parties  purchasing  the  same"  stamps,  for 
cash,  directly  from  the  commissioner. 

As  to  assistant  treasurers  distributing  stamps 
under  section  170,  we  are  of  opinion  that  Con- 
gress did  not  intend  that  they  should  receive 
any  compensation  whatever  for  services  of  that 
character;  certainly  not  in  any  case  where  the 
commissions  paid  to  those  who  purchased  from 
such  officers  were  as  large  as  the  highest  rate 
prescribed  in  sales  by  the  commissioner,  for 
cash,  under  section  161.  It  was  for  the  better 
accommodation  of  the  public  that  the  Secretary 
of  the  Treasury  required  assistant  treasurers 
to  aid  in  the  distribution  of  adhesive  stamps. 
The  communications  addressed  to  the  Assistant 
Treasurer  of  NewYork.announcing  his  purpose 
to  adopt  that  course,  show  upon  their  face  that 
the  Secretary  had  no  expectation  thereby  of  in- 
creasing the  loss,  in  the  way  of  commissions, 
which  the  Government  would  sustain  upon  sales 
of  stamps.  He  believed  that  he  had  the  power 
to  impose  that  duty  upon  assistant  treasurers, 
as  an  additional  means  of  facilitating  the  dis- 
tribution of  internal  revenue  stamps. 

The  conclusion  we  have  indicated  is  in  line 
with  the  settled  policy  which  has  existed  upon 
the  subject  of  extra  compensation  to  officers 
having  nxed  salaries  or  pay,  especially  in  regard 
to  Assistant  Treasurers  of  the  United  States. 

By  an  Act  approved  March  8,  1889,  making 
appropriations  for  the  civil  and  diplomatic  serv- 
ice, it  was  declared,  that  "  No  officer  in  any 
branch  of  the  public  service,  or  any  other  per- 
son whose  salaries,  or  whose  pay  or  emolu- 
ments is  or  are  fixed  by  law  or  regulations 
868 


shall  receive  any  extra  allowance  or  compensa- 
tion, in  any  form  whatever,  for  the  disburse- 
ment of  public  money,  or  for  the  performance 
of  any  other  service,  unless  the  said  extra  al- 
lowance or  compensation  be  authorized  by 
law."  5  Stat,  at  L.,  849.  In  a  subsequent  Act 
of  August  23,  1842,  this  prohibition  against  ex- 
tra compensation  to  officers  with  fixed  salaries 
was  somewhat  enlarged,  and  this  provision  was 
inserted :  "  No  officer  -in  any  branch  of  the 
public  service,  or  any  other  person  whose  sal-  [3T1 
ary,  pav  or  emoluments  is  or  are,  fixed  by  law 
or  regulations  shall  receive  any  additional  pay, 
extra  allowance  or  compensation,  in  any  form 
whatever,  for  the  disbursement  of  public 
money,  or  for  any  other  service  or  duty  what- 
soever, unless  the  same  shall  be  authorized  by 
law,  and  tlie  appropriation  therefor  explicitly  set 
forth  that  it  is  for  such  additional  pay,  extra  al- 
lowance, or  compensation."  5  Stat,  at  L.,  510. 
And  at  the  same  session  of  Congress,  by  an  Act 
approved  August  26,  1842,  it  was  declared  that 
"  No  allowance  or  compensation  shall  be  made 
to  any  clerk  or  other  officer,  by  reason  of  the 
discharge  of  duties  which  belong  to  any  other 
clerk  or  officer,  in  the  same  or  any  other  de- 
partment ;  and  no  allowance  or  com]  ten  sat  ion 
shall  be  made  for  any  extra  services  whatever, 
which  any  clerk  or  other  officer  may  be  re- 
quired to  perform."   5  Stat,  at  L.,  525. 

We  come,  then,  to  the  Act  r'  August  6, 
1846,  under  which  appellant  was  appointed  to 
office,  providing  for  the  better  organization  of 
the  Treasury,  and  the  collection,  safe-keeping, 
transfer  and  disbursement  of  the  public  rev- 
enue. Among  the  duties  imposed  by  that  Act 
upon  assistant  treasurers  was  that  of  doing  and 
performing  all  duties  as  fiscal  agents  of  the 
Government  which  might  be  imposed  by  that 
or  any  other  Act  of  Congress,  or  by  any  regu- 
lation of  the  Treasury  Department  made  In  con- 
formity to  law;  and,  "Also  to  do. and  perform 
all  acts  and  duties  required  by  law,  or  by  di- 
rection of  any  of  the  executive  departments  of 
the  Government,  as  agents  for  paying  pensions, 
or  for  making  any  other  disbursements  which 
either  of  the  heads  of  these  departments  may 
be  required  by  law  to  make,  and  which  are  of 
a  character  to  be  made  by  the  depositaries 
hereby  constituted,  consistently  with  the  other 
official  duties  imposed  upon  them."  9  Stat,  at 
L.,  60.  The  same  Act  fixed  the  salaries  of  the 
assistant  treasurers,  and  declared  :  '*  And  these 
salaries,  respectively,  shall  be  in  full  for  the 
services  of  the  respective  officers;  nor  shall 
either  of  them  be  permitted  to  charge  or  receive 
any  commission,  pay  or  perquisite,  for  any  offi- 
cial service,  of  any  character  or  description  what- 
soever." 9  Stat,  at  L.,  65.  The  foregoing  pro- 
visions in  the  Acts  of  1889,  1842  and  1846  have 
been  preserved  in  sections  1768,  1764,  1765  and 
8597  of  the  Revised  Statutes.  They  were  all  in 
force  when  the  General  Revenue  Statute  of  1864  [38] 
was  passed.  Commenting  upon  the  Act  of 
August  28,  1842,  5  Stat,  at  I,.,  510,  this  court  in 
Stansburyv.  U.S., 8 Wall.,  87 [75 U.  8.,  XIX.. 
816],  said  :  "  The  law  was  passed  to  remedy  an 
evil  which  had  existed  of  detailing  officers  with 
fixed  pay  to  perform  duties  outside  of  their  reg- 
ular employment,  and  paying  them  for  it,  when 
the  Government  was  entitled,  without  this 
double  pay,  to  all  their  services.  The  law  pro- 
hibited, and  was  intended  to  do  so,  the  allow 
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ance  of  such  claims  as  these,  made  by  public 
officers,  for  extra  compensation,  on  the  ground 
of  extra  services." 

It  will  be  observed  that  while  the  Act  of 
August  28,  1842,  allows  an  officer  having  a 
fixed  salary  to  receive  additional  pay,  extra  al- 
lowance or  compensation,  if  "The  appropria- 
tion therefor  explicitly  states  that  it  is  lor  such 
additional  pay,  extra  allowance  or  compensa- 
tion," the  Act  of  1846  contains  no  such  reserva- 
tion in  favor  of  Assistant  Treasurers  of  the 
United  States.  As  to  those  officers,  the  statute 
-expressly  forbids  them  from  receiving  "Any 
-commission,  pay  or  perquisite,  for  any  official 
service  of  any  character  or  description  whatso- 
■ever."  And  so  the  law  is  to  this  day.  R.  8., 
sec.  8597. 

Of  course  these  provisions  would  not  avail 
the  Government,  should  Congress,  by  subse- 
quent enactment,  allow  assistant  treasurers  to 
receive,  outside  of  their  fixed  salaries,  commis- 
sions, pay  or  perquisites  for  extra  services. 
But,  in  view  of  the  established  policy  of  the 
Government,  as  shown  in  the  statutes  to  which 
we  have  referred,  the  Act  of  1864,  18  Stat,  at 
L.,  294,  should  not  be  construed  as  a  departure 
from  that  policy.  Its  language  does  not  clearly 
indicate  an  intention  to  allow  assistant  treas- 
urers additional  pay  or  compensation  for  such 
services  as  those  which  appellant  performed. 
We  are  not  satisfied  that  Congress  had  any 
purpose  to  alter  the  existing  statutes  in  refer- 
ence to  the  allowance  of  extra  compensation  to 
assistant  treasurers,  with  fixed  salaries.  The 
services  of  appellant  in  connection  with  the 
distribution  of  adhesive  stamps  were  of  a  char- 
acter which  be  might  consistently  with  his 
other  official  duties,  be  required  to  perform. 
But  if  they  were  not,  he  was  not  entitled  to 
compensation,  because  the  statute  does  not  ex 
plicitly  state  that  he  was  to  receive  additions' 
pay  therefor. 

The  views  we  have  expressed  are  further  for- 
tified by  the  25th  section  of  the  Act  of  1864, 
which  declares  that  "There  shall  be  allowed  to 
collectors,  in  full  compensation  for  t/ieir  serv- 
iees  and  that  of  tlieir  deputies,  a  salary  of 
$1,500,  to  be  paid  quarterly,  and  in  addition 
thereto  a  commission  of  three  per  cent  upon  the 
first  $100,000,  and  a  commission  of  one  per 
cent  upon  sums  above  $100,000  and  not  ex- 
ceeding $400,000,  and  a  commission  of  one 
half  of  one  per  cent  on  all  sums  above  $400,000, 
such  commissions  to  be  computed  upon  the 
amounts  by  them  respectively  collected  and 
paid  over  and  accounted  for  under  the  instruc- 
tions of  the  Treasury  Department."  According 
to  the  argument  advanced  by  counsel  for  ap- 
pellant, collectors,  notwithstanding  the  forego- 
ing provision,  would  be  entitled  to  receive,  for 
their  services  in  distributing  stamps,  under  sec- 
tion 170,  compensation  other  and  beyond  that 
which  section  25  of  the  same  Act  declares  shall 
be  "in  full  compensation  for  their  services." 
Such  was  not.  as  we  think,  the  intention  of 
Congress. 

If  an  assistant  treasurer  wished  to  derive 
personal  advantage  or  profit  from  the  distribu- 
tion of  adhesive  stamps,  he  was  at  liberty  to  do 
so  by  becoming  himself  a  purchaser,  for  cash, 
directly  from  the  commLsioner,  under  section 
161.  The  stamps  in  that  case  would  become  his 
property,  whereas,  if  received  under  section 
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170,  they  remained  the  property  of  the  Govern- 
ment until  actual  sale.  By  purchasing  stamps 
for  cash,  in  amounts  of  $1,000  and  over,  he 
would  be  allowed,  as  any  other  purchaser 
would  be,  five  per  cent  as  commissions,  and 
upon  sales  in  small  amounts  by  him  to  others 
he  could  realize  to  his  own  use  the  difference 
between  five  per  cent  and  the  rate,  whatever  it 
was,  at  which  the  purchaser  from  him  could 
have  obtained  stamps  directly  from  the  com- 
missioner. But  when  he  received  stamps,  under 
section  170,  for  distribution,  he  could  derive  no 
advantage  from  their  sale,  certainly  not  in 
cases  where  the  commissions  allowed  to  the 
purchasers  amounted,  in  sales  of  common 
stamps,  to  five  per  cent,  and  in  sales  of  propri- 
etary stamps  to  tenner  cent.  Congress  never 
intended  that  the  Government  should,  in  any 
contingency,  lose  on  sales  of  adhesive  stamps, 
by  whomsoever  and  in  whatever  quantities 
made,  more  than  five  percent  of  the  face  value 
of  common  stamps,  and  more  than  ten  per  cent  [40] 
of  the  face  value  of  proprietary  stamps. 

Mr.  Justice  Swayne,  who  heard  the  argu- 
ment and  participated  in  the  decision  of  this 
case  in  conference,  concurs  in  this  opinion. 

The  judgment  of  the  Court  of  Claims  is  of- 


Mr.  Justice  Field  dissenting. 

I  dissent  from  the  judgment  of  the  court.  I. 
think  that  Mr.  Folger  was  entitled  to  the  dif- 
ference between  the  five  per  cent  given  by  the 
Government  and  the  amount  he  allowed  to  the 
purchasers. 

Mr.  Justice  Bradley  concurs  in  this  dissent. 

True  oopy.  Test : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TJ.  8. 


SARAH  A.  PENNOCK  kt  al.,  Plffs.  in  Err.  [44  J 
t. 

BOARD  OF  COUNTY  COMMISSIONERS 
OF  FRANKLIN  COUNTY,  GEORGE  D. 
8TINEBAUGH,  Clerk,  and  MILO  R.  HAR- 
RIS, Treasurur  of  Franklin  County. 

(8ee8.C.,18  0tto,4*-49.) 

Land  of  half-blood  Indian — taxation  of. 

1.  A  mixed  or  half-blood  Indian  of  the  Tribe  or 
Sacs  and  Foxes,  to  whom  a  patent  for  land  was  Is- 
sued under  article  17,  of  the  Treaty  of  1868,  to  not 
entitled  to  exemption  from  taxation  thereon. 

2.  The  case  of  the  Kansas  Indians,  XVIII.,  is  not 
to  the  contrary. 

[No.  119.] 

Argued  Dec.  6. 1880.      Decided  Feb.  28, 1881. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Kansas. 
The  case  is  fully  stated  by  the  court. 
Messrs.  George  a.  Peck  and  Thomas  Ryan, 
for  plain  tiffs  in  error. 

Messrs.  W.  L.  Parkinson  and  A.  W.  Benson, 
for  defendants  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 

the  court: 

The  plaintiff,  Sarah  A.  Pen  nock,  is  an  Indian, 
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and  a  member,  by  'birth,  blood,  and  descent," 
of  the  Confederate  Tribes  of  Sacs  and  Foxes  of 
the  Mississippi.  At  the  date  of  the  Treaties  of 
1859  and  1867,  between  those  Tribes  and  the 
United  Stales,  she  was  the  wife  of  William 
Whistler,  a  member  of  the  Rame  Tribe.  After 
his  death  she  intermarried  with  one  Henry  Pen- 
nock,  a  white  person,  a  citizen  of  the  United 
States,  and  a  resident  of  Kansas,  with  whom 
she  now  lives.  In  May,  1871,  she  was  the  own- 
er in  fee  of  certain  lands  in  Franklin  County  in 
that  State,  which  were  listed  and  assessea  by 
its  officers  for  taxes  in  the  same  way  as  other 
real  property  in  the  county.  The  taxes  and 
charges  being  unpaid,  the  lands  were  sold  to 
pay  them,  and  certificates  of  sale  given.  To 
restrain  the  issue  of  deeds  to  the  purchasers, 
and  to  set  aside  the  tax  sale  as  illegal,  the  pres- 
ent suit  was  brought.  The  district  court  of  the 
[45]  county  held  the  sale  illegal,  and  gave  a  decree 
for  the  plaintiff.  The  Supreme  Court  of  the 
State  reversed  the  decree  and  rendered  judg- 
ment for  the  defendants,  and  the  plaintiff  has 
brought  the  case;  on  writ  of  error  to  this  court. 

It  is  admitted  in  the  record  that  the  plaintiff, 
though  residing  with  her  husband  in  Kansas, 
keeps  up  her  relations  with  her  Tribe,  and  the 
question  is  presented,  whether  under  these  cir- 
cumstances her  lands  in  Kansas  are  exempt 
from  taxation  by  that  State.  With  some  excep- 
tions not  applicable  to  them,  other  property 
within  its  limits,  real  and  personal,  is  subject  to 
taxation.  The  solution  of  the  question  depends 
upon  the  construction  given  to  the  Treaties  be- 
tween the  United  States  and  the  Tribes  men- 
tioned. 

By  the  treaty  concluded  with  them  in  Octo- 
ber, 1842,  they  ceded  to  the  United  States  all  the 
lands  west  of  the  Mississippi  River  to  which 
they  had  any  claim  or  title,  or  in  which  they 
had  any  interest.  In  consideration  of  the  ces- 
sion it  was,  among  other  things,  agreed  that 
the  United  States  should  pay  to  them  an  an- 
nual interest  of  five  per  cent  on  $800,000, 
and  discharge  certain  debts  which  they  had  con- 
tracted, ana  that  the  President  should  assign  to 
them  a  tract  of  land  on  the  Missouri  River,  or 
some  of  its  waters,  suitable  and  convenient  for 
Indian  purposes,  "for  a  permanent  and  per- 
petual residence  for  them  and  their  descend- 
ants." 7  Stat,  at  L.,  596.  Pursuant  to  this  lat- 
ter provision,  the  President  soon  afterwards  as- 
signed to  them  a  tract  of  land  on  the  Missouri 
River,  afterwards  known  as  their  reservation, 
situated  within  what  are  now  the  limits  of  the 
State  of  Kansas.  The  lands  were  held  by  them 
in  common  until  1800.  In  the  meantime  white 
settlements  had  sprung  up  around  them,  and 
they  had  adopted  many  of  the  habits  and  cus- 
toms of  the  white  people.  It  was  by  compari- 
son of  their  own  condition  with  that  of  their 
white  neighbors — at  least  we  may  so  infer  from 
what  subsequently  occurred — that  they  were 
induced  to  believe  that  the  continued  owner- 
ship of  their  lands  in  common  was  not  bene- 
ficial to  them,  and  that  their  prosperity  would 
be  promoted  if  limited  quantities  were  held  by 
individuals  in  severalty.  This  consideration 
led  to  a  new  Treaty,  which  was  concluded  on 
the  1st  of  October,  1859,  and  ratified  in  July, 
1860.  15  Stat,  at  L.,  467.  It  recited  that  the 
1461  T"bes  had  more  lands  than  were  necessary  for 
1  1  their  occupancy  and  use,  and  that  they  were 
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anxious  to  promote  "  habits  of  industry  and  en- 
terprise amongst  themselves  by  abolishing  the 
tenure  in  common "  by  which  they  held  their 
lands,  and  "by  assigning  limited  quantities 
thereof  in  severalty  to  the  individual  members 
of  the  tribes,  to  be  cultivated  and  improved  for 
their  individual  use  and  benefit,"  and  it  stipu- 
lated, among  other  things,  that  a  portion  of 
their  reservation,  amounting  to  153,600  acres, 
should  be  set  apart  and  retained  for  that  pur- 
pose; and  that  out  of  it  there  should  be  assigned 
to  each  member  of  the  Tribes,  without  distinc- 
tion of  age  or  sex,  a  tract  of  eighty  acres.  It  de- 
clared that  these  tracts  should  not  be  aliened  in 
fee,  leased  or  otherwise  disposed  of  by  the  par- 
ties to  whom  they  were  assigned,  except  to  the 
United  States  or  to  members  of  the  Tribes,  and 
then  under  such  rules  and  regulations  as  might 
be  prescribed  by  the  Secretary  of  the  Interior, 
ana  that  they  should  be  exempt  from  taxation, 
levy,  sale  or  forfeiture,  until  otherwise  pro- 
vided by  Congress. 

In  order  to  establish  the  members  of  the 
Tribes  upon  the  lands  thus  assigned  to  them  in 
severalty,  by  building  them  houses  and  furnish- 
ing them  with  agricultural  implements,  stock 
animals,  and  other  necessary  aid  and  facilities 
for  commencing  agricultural  pursuits  under 
favorable  circumstances, the  Treaty  further  pro- 
vided that  the  lands  in  the  reservation  of  the 
Tribes  which  were  not  thus  set  apart  and  re- 
tained, should  be  sold,  under  the  direction  ox 
the  Secretary  of  the  Interior,  and  the  proceeds- 
expended  for  those  purposes,  and  to  pay  the 
debts  of  the  Tribes  and  of  the  individual  mem- 
bers thereof. 

These  stipulations,  which  are  set  forth  in  the 
first  five  articles  of  the  Treaty.would  be  deemed 
to.  apply  to  all  members  of  the  confederate 
Tribes,  but  for  the  special  provisions  contained 
in  article  ten.  The  latter  relate  exclusively  to 
such  members  as  were  either  "  mixed  and  half 
bloods,"  or  women,  being  whole  bloods,  who 
had  intermarried  with  white  men.  To  each  of 
them  three  hundred  and  twenty  acres  were  lo 
be  assigned  from  that  portion  of  the  land  re- 
linquished by  the  Treaty  to  the  United  States  in 
trust,  provided  the.  parties  desired  to  take  such 
tracts.  The  lands  thus  granted  were  to  remain 
inalienable  except  to  the  United  States  or  mem- 
bers of  the  Tribes, and  the  grantees  were  not  to 
participate  in  the  proceeds  of  the  land  sold. 
This  article  operates  as  a  limitation  upon  the 
provisions  of  the  previous  articles,  and  confines 
them  to  members  of  the  Tribes  other  than  the 
mixed  or  half-bloods,  or  the  females  intermar- 
ried with  white  men.  These  parties,  by  accept- 
ing the  grant  of  the  10th  article,  were  excluded 
from  the  benefits  and  freed  from  the  restrictions 
of  the  other  articles,  except  as  they  were  re- 
peated in  it.  Under  it  various  tracts  of  the  quan- 
tity specified,  were  assigned  to  the  parties  com- 
ing under  the  classes  designated  and,  among 
others,  to  Mrs.  Pennock,  who  is  of  mixed  and 
half -blood,  the  plaintiff  in  this  suit,  at  the  time 
the  wife  of  William  Whistler. 

In  February,  1867,  another  Treaty  was  con- 
cluded with  the  Sacs  and  Foxes,  which  was  rati- 
fied in  October,  1868.  15  Stat,  at  L.,  495.  By 
it  they  ceded  to  the  United  States  all  the  lands 
in  Kansas  to  which  they  had  any  claim,  and 

red  to  remove  to  the  Indian  Territory,  where 
United  States  promised  to  give  them  for 
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their  future  home  another  tract  of  land.  The 
Treaty  provided  for  their  removal, the  payment 
of  certain  debts  contracted  by  them,  the  erection 
of  various  buildings  for  their  use,  and  other 
measures  designed  for  their  improvement  and 
civilization.  It  also  allowed  various  parties  to 
select  half  and  quarter  sections  of  land,  and  pro- 
vided for  the  issue  of  patents  to  them.  Article 
17  declared  that  the  half-breeds  and  full-bloods, 
who  were  entitled  to  selections  of  land  under 
the  Treaty  ratified  in  July,  1860,  and  whose  se- 
lections had  been  approved  by  the  Secretary  of 
the  Interior,  should  be  entitled  to  patents  in  fee- 
simple  for  the  lands  selected,  according  to  cer- 
tain schedules  annexed. 

Under  this  Treaty  the  Tribes  removed  to  the 
Indian  Territory,  where  they  now  reside,  nnd 
under  the  17th  article  patents  were  issued  t  o  Mrs. 
Pennock  under  her  former  name  of  Sarah  A. 
Whistler,  and  to  other  parties  of  a  like  class, 
for  the  tracts  of  land  severally  assigned  to  them 
under  the  10th  article  of  the  Treaty  ratified  in 
July  ,  1860.  Mrs.  Pennock  did  not  accompany 
her  Tribe, but  remained  with  her  white  husband 
in  Kansas,  having  an  indefeasible  and  absolute 
title  to  the  lands  covered  by  her  patent,  and  hav- 
ing acquired  by  purchase  other  tracts  from  par- 
ties to  whom  similar  patents  had  been  issued. 
1 48 1  She  had  renounced  all  claim  to  share  in  the  pro- 
ceeds of  lands  in  the  reservation  sold  by  the 
United  States,  by  accepting  the  grant  under  the 
10th  article  of  that  Treaty.  Her  subsequent  re- 
lation to  her  Tribe  as  a  member  of  it ,  if  she  chose 
to  keep  it  up,  cannot  affect  the  jurisdiction  of 
the  State  over  her  property  for  governmental 
purposes.  She  might  have  followed  her  Tribe; 
she  can  now  do  it;  but  as  that  Tribe,  under  a 
Treaty  with  the  United  8tates,has  left  the  State, 
while  she  remains,  and  has  taken — not  an  im- 
perfect title,  to  be  held  under  the  guardianship 
of  the  Secretary  of  the  Interior,  to  be  disposed 
of  only  to  the  United  States,  under  regulations 
to  be  prescrilwd  by  him,  but  a  title  carrying 
with  it  absolute  ownership,  with  aright  of  free 
disposition  at  her  will,  she  and  her  property 
have  come  under  the  control  of  the  State,  and 
are  subject  to  its  laws,  entitled  to  its  protection, 
and  bound  to  bear  a  portion  of  its  burdens. 

The  18th  article  of  the  Treaty  does  not,in  our 
judgment,  apply  to  the  lands  covered  by  the  pa- 
tent to  the  plaintiff,  or  by  the  patents  to  the 
other  parties  from  whom  she  purchased.  Its  lan- 
guage is  that 4  'All  sales  hereafter  made  by  or  on 
behalf  of  persons  to  whom  lands  are  assigned 
in  this  Treaty  shall  receive  the  approval  of  the 
Secretary  of  the  Interior  before  taking  effect  or 
conveying  title  to  lands  so  sold."  This  language 
strictly  considered  would,  it  is  true,  place  a  lim- 
itation upon  all  subsequent  sales,  by  or  on  be- 
half of  persons  to  whom  lands  were  assigned 
under  the  Treaty,  but  we  think  the  restriction 
was  on  lyi  a  tended  to  apply  to  the  alienation  of  the 
land*  thus  assigned,  and  not  to  other  lands  which 
such  persons  may  have  had  assigned  to  them 
by  other  treaties.  And  we  are  also  of  opinion 
that  the  restriction  upon  alienation  only  applies 
to  lands  where  the  sole  title  of  the  holder  h  by 
the  assignment  made.  When  the  patent  of  the 
Government  is  once  issued  for  the  lands,  all  re- 
strictions upon  their  alienation,  not  expressly 
named,  are  gone.  Without  such  designation, 
inability  to  alienate  the  property  would  be  in- 

See  18  Otto. 


;  consistent  with  the  perfect  title  which  accom- 
;  panics  the  patent. 

There  is  nothing  in  the  case  of  the  Kansas  In- 
I  (Ham,  reported  in  5th  Wallace.  787  [72  U.  S., 
!  XVIII.,  0071,  in  conflict  with  these  views. 
I  There  the  Indians  resided  in  Tribes,  though  their 
tribal  organizations  had  been  much  broken  in 
upon  by  their  intercourse  with  the  whites.  Pa- 
:  tents  to  individual  members,  enabling  them  to 
j  hold  lands  in  severalty,  were  accompanied  with 
a  condition  against  alienation  without  the  con- 
j  sent  of  the  Secretary  of  the  Interior.  A  Treaty 
l  of  the  United  States  with  one  of  the  Tribes  stip- 
1  u  la  ted  that  their  lands  should  not  be  liable  lo 
|  "levy,  sale,  execution  or  forfeiture" — terms 
which  were  held  to  prevent  a  levy  and  sale  by  of- 
I  fleers  of  the  State  for  taxes,  as  well  as  a  levy  and 
'  sale  under  judicial  proceedings.   And  the  Act 
I  admitting  Kansas  into  the  Union  as  a  Stale  pro- 
|  vided  that  the  rights  of  the  Indians  in  the  terri- 
tory should  remain  unimpaired,  and  the  general 
1  government  be  at  liberty  to  make  any  regula- 
!  tion  respecting  them  and  their  lands  which  it 
i  would  have  been  competent  to  make  had  Kan- 
sas not  been  thus  admitted.  Their  tribal  organ- 
izations continuing  in  the  State,  and  the  United 
States  treating  with  them  as  distinct  political 
communities,  the  Legislature  of  Kansas  could 
not  interfere  with  their  lands  or  the  lands  of  indi- 
vidual members  of  the  Tribes, and  subject  them 
to  taxation. 
Judgment  affirmed. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  8up.  Court,  TJ.  8. 
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ROBERT  MITCHELL,  Plff.  in  Err.,       \ 62 ] 
r. 

A.  M.  OVERMAN,  Admr.  of  Conrad  Stuts- 
man, Deceased. 

(See  8.  C,  13  Otto,  62-66.) 

Death  of  party  after  cause  submitted. 

Where  a  party  dies  after  his  cause  is  finally  sub- 
mitted for  decision,  the  court  has  the  power  to  en- 
ter the  decree  as  of  the  term  when,  in  the  lifetime 
of  the  party,  the  cause,  after  argument,  was  finally 
submitted  for  decision. 

[No.  176.] 

Submitted  Jan.  5,  1881.   Decided  Feb.  28, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 
The  case  is  fully  slated  by  the  court. 
Messrs.  Ruffes  King,  Samuel  J.  Thompson 
and  Lawrence  Maxwell,  Jr.,  for  plaintiff 
in  error. 

Messrs.  Stanley  Matthews  and  Wm. 

M.  Ramsey,  for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

On  the  26th  day  of  July,  1866,  Conrad  Stutz- 
man  commenced  an  action  against  Robert  Mit- 
chell and  others,  in  the  District  Court  for  the 
County  of  Webster,  a  court  of  general  jurisdic- 
tion, in  the  State  of  Iowa.  Two  of  the  defend- 
ants, although  duly  served  with  process,  failed 
to  appear,  and  against  them  a  decree  pro  eon- 
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fesao  was  entered  by  the  state  court,  at  its  Octo- 
ber Term,  1888.  As  to  all  the  other  parties,  the 
plaintiff  and  the  defendants  being  present  in 
r  611  P6 1-8011  or  by  counsel,  "The  cause  (quoting  from 
'     '  the  record)  was  submitted  upon  the  pleadings 


and  proofs  on  file;  and,  after  argument  of  coun- 
sel, the  cause  was  then  finally  submitted,  and 
taken  under  advisement  by  the  court,  the  de- 
cree herein  to  be  rendered  'as  of  the  Term  of 
said  trial  and  submission."  Thereafter,  at  the 
October  Term,  1870,  Mitchell  "  asked  leave  to 
amend  his  answer,  which  was  granted  at  the 
May  Term,  1871,  upon  terms."  Subsequently, 
at  the  October  Term,  1872,  that  "  amendment 
was  stricken  from  the  files  for  non-compliance 
with  such  terms;"  and,  thereupon,  the  court, 
at  the  last  named  Term,  to  wit:  on  November 
10,  1872,  rendered  a  decree  in  favor  of  Stutz- 
man  against  Mitchell  for  the  sum  of  $8,895.58, 
with  interest  thereon  at  the  rate  of  six  per  cent 
per  annum,  from  October  16,  1868,  and  for  the 
costs.  It  was  further  ordered  that  the  decree 
be  "  entered  now  (then),  as  of  the  16th  day  of 
October,  1868,  the  last  6>~  of  the  October 
Term  of  this  court,  1868;  and  shall  take  effect 
as  of  that  date." 

It  appears  that  while  the  case  was  held  un- 
der advisement,  to  wit:  on  the  10th  Novem- 
ber, 1869,  Stutzman,  the  sole  plaintiff,  died  in- 
testate. No  suggestion  or  notice  of  his  death 
was  ever  made  of  record,  nor  was  the  suit  re- 
vived in  the  name  of  his  personal  representa- 
tive, to  whom,  under  the  laws  of  Iowa,  the 
right  of  action  survived.  Indeed,  administra- 
tion upon  his  estate  was  not  had  until  Novem- 
ber 26,  1872. 

At  the  time  the  decree  was  rendered,  neither 
Mitchell  nor  his  attorney  had  any  knowledge 
of  Stutzman's  death,  but  that  fact  was  known 
to  Stutzman's  attorney  of  record,  who  drafted 
and  procured  the  entry  of  the  decree.  It  is, 
however,  found  by  the  court  below,  to  which 
the  cause  was  submitted  upon  a  written  stipu- 
lation, waiving  a  jury,  that  there  was  no  fraud 
in  obtaining  the  decree. 

Upon  the  decree  of  the  state  court, Overman, 
administrator  of  Stutzman,  on  the  15th  Sep- 
tember, 1878,  commenced  an  action  against 
Mitchell  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio.  The 
defense  is  placed  upon  the  ground  that  Stutz- 
man was  dead  when,  on  the  10th  of  November, 
1872,  the  .decree  in  the  state  court  was,  in  fact, 
entered;  and,  for  that  reason,  the  decree,  it  is 
claimed,  is  absolutely  void.  The  defense  was 
held  insufficient  and  judgment  was  rendered 
against  Mitchell  for  the  full  amount  of  the 
Iowa  judgment.  It  is  assigned  for  error  that 
the  facts  found  do  not  authorize  the  judgment 
in  the  circuit  court. 
re4]  The  common  law  was  in  force,  in  Iowa,  du- 
ring the  whole  period  from  the  commencement 
to  the  conclusion  of  the  suit  in  the  state  court, 
except  as  modified  by  sections  8469, 8470, 8472, 
8478,  8477  and  8478  of  the  Iowa  Code  of  1860, 
and  by  the  Act  of  April  8,  1862.  The  latter  Act 
— of  which,  as  well  as  of  the  State  Code,  we 
must  take  judicial  notice— substitutes,  for  one 
of  the  sections  of  the  Code  the  following  provis- 
ion: "Actions,  either  ex  contractu  or  ex  de- 
licto, do  not  abate  by  the  death,  marriage  or 
other  disability  of  either  party,  nor  by  the 
transfer  of  any  interest  therein,  fr,  from  the  le- 
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gal  nature  of  the  case,  the  cause  of  action  can 
survive  or  continue.  In  such  oases,  the  court 
may,  on  motion,  allow  the  action  to  be  contin- 
ued by  or  against  his  legal  representative  or 
successor  in  interest;  but  in  case  of  the  death 
of  the  defendant,  a  notice  shall  be  served  upon 
his  representative  under  the  direction  of  the 
court.  Laws  of  Iowa,  1862,  p.  229.  These 
statutory  provisions  prescribe  the  manner  in 
which  actions  mav  be  revived,  and  the  time 
within  which  such  revivor  must  take  place. 
But  it  is  clear  that  they  do  not  provide  for  a 
case  like  the  one  before  us.  The  question  here 
is,  whether  the  state  court  was  wholly  without 
jurisdiction  to  enter  the  decree  against  Mitchell 
as  of,  or  make  it  take  effect  from,  the  last  day  of 
the  Term  at  which  the  cause.during  the  lifetime 
of  Stutzman,  was  finally  submitted  for  de- 
termination. We  are  not  informed,  by  any  de- 
cision of  the  Supreme  Court  of  Iowa  to  which 
our  attention  has  been  called,  that  this  precise 
question  has  been  passed  upon  in  that  court. 
The  cases,  cited  from  that  court,  do  not,  in  our 
opinion,  meet  the  question,  in  the  exact  form 
in  which  it  is  here  presented.  Its  disposition 
must,  therefore,  depend  upon  the  rules  of  prac- 
tice which  obtain  in  courts  of  justice,  in  virtue 
of  the  inherent  power  they  possess. 

The  adjudged  cases  are  very  numerous  in 
which  have  been  considered  the  circumstances 
under  which  courts  may  properly  enter  a  judg- 
ment or  decree  as  of  a  date  anterior  to  that 
on  which  it  is,  in  fact,  rendered.  We  deem  it 
unnecessary  to  present  on  analysis  of  the  au- 
thorities, some  of  which  are  cited  in  a  note  to 
this  opinion,  but  content  ourselves  with  saying 
that  the  rule  established  by  the  general  con- 
currence of  the  American  and  English  courts, 
is,  that  where  the  delay  in  rendering  judgment  r8si 
or  decree  arises  from  the  act  of  the  court,  that  1  * 
is, where  the  delay  has  been  for  its  convenience, 
or  has  been  caused  by  the  multiplicity  or  press 
of  business  or  the  intricacy  of  the  questions  in- 
volved, or  for  any  other  cause  not  attributable 
to  the  laches  of  the  parties,  but  within  the  con- 
trol of  the  court,  the  judgment  or  decree  may 
be  entered  retrospectively,  as  of  a  time  when  it 
should  or  might  nave  been  entered  up.  In  such 
cases,  upon  the  maxim,  Actus  curia  v  eminent 
gravabit,  which  has  been  well  said  to  be  found- 
ed upon  justice  and  good  sense  and  to  afford  a 
safe  and  certain  guide  for  the  administration 
of  justice,  it  is  the  duty  of  the  court  to  see  tbnt 
the  parties  did  not  suffer  by  the  delay.  Whether 
a  nunc  pro  tunc  order  should  be  made,  depends 
upon  the  circumstances  of  the  particular  case. 
It  should  be  granted  or  refused,  as  the  justice 
of  the  cause  may  require.'  These  principles 
control  the  present  cause.  Stutzman  was  alive 
when  the  cause  was  argued  and  submitted  for 
decree.  He  was  entitled  at  that  time,  or  at  the 
Term  of  submission,  to  claim  its  final  disposi- 
tion. A  decree  was  not  then  entered  because 
the  case,  after  argument,  was  taken  under  ad- 
visement. The  delay  was  altogether  the  act  of 
the  court,  and  its  duty  was  to  order  a  decree 
nunc  pro  tune,  so  as  to  avoid  entering  an  erro- 
neous decree. 

We  attach  no  consequence  to  the  fact  that, 
while  the  cause  was  under  advisement  as  to  a 
final  decree,  Mitchell  asked  and  obtained  leave 
to  amend  his  answer.  The  leave  was  granted 
upon  terms,  but  as  the  terms  were  not  com- 
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plied  with,  the  amendment  was  stricken  from 
the*  files.  The  question  must,  therefore,  be  de- 
termined as  if  no  amendment  of  the  pleadings 
had  been  attempted. 

It  is  scarcely  necessary  that  we  should  ex- 
tend this  opinion  by  any  comments  upon  the 
numerous  cases  cited  in  the  printed  argument 
of  appellant's  counsel.  Many  of  them  are  cases 
where,  although  the  death  occurred  after  the 
submission  of  the  cause  01  after  verdict,  the 
judgment  was,  in  fact,  entered  as  of  a  time  sub- 
sequent to  the  death.  Such  cases  manifestly 
have  no  bearing  here,  where  the  decree  in 
the  state  court  was  entered  as  of  a  time  when 
the  party  was  alive,  and  to  take  effect  from  tbe 
date  when  the  decree  would  have  been  entered, 
but  for  the  act  of  the  court,  induced  by  causes 
beyond  the  control  of  the  parties. 

It  seems  to  us  to  be  entirely  clear  that  the 
state  court  had  the  power,  upon  well  settled 
rules  of  practice,  both  in  courts  of  law  and  of 
[66  J  equity,  to  enter  the  decree  as  of  the  Term  when, 
in  the  lifetime  of  Stutzman,  the  cause,  after  ar- 
gument, was  finally  submitted  for  decision. 

The  decree  is  affirmed 

NOTS. — Bk.  v.  Wetotoer,  2  Pet.  481 ;  Clay  v.  SmiUi, 


nxas/S Paigv,  628 ;  Wood  v. Keyes,  6 Paira_ 478 ;  Perry 
vTwUson,  1  Mass.,  888;  Currier v.  LowetL  18  Pick., 
170 ;  8tUkney  v.  DooUJ.7  Pick.,  169 :  Springfield  v. 
Woonter.2  Cufih. ,  82 ;  Hess  v.  Cole,  3  Zab.,  118 ;  Dum- 
ber v.  Wane,  1  Str.,  428:  AeOeyv.  Reynolds,  2  8tr., 
VIA ;  Davie*  v.  Dories,  0  Vee.  Jr.,  481;  BeUham  v. 
JPereivaL,  2  Cooper's  Rep.  of  Cases  ,ln  time  of  Lord 
Oottenham;  Oreen  v.  Oobden,  4  Scott,  488 ;  Lawrence 
v.  Hodgson,  Y.  *  J.,  370;  Freeman  v.  Tranah,  12 C. 
a,  408;  GolUnson  v.  Lister,  Uur.  (N.  8.),  835:  20 
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rev.  ed.,  841 ;  Freeman,  Judg.,  sec  67,  and  other  au- 
thorities cited  by  those  authors. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Ctted-108n.e.,U;  180  Mass.,  H». 


CITY  OF  CHICAGO,  Ptff.  in  Brr., 
t. 

THOMAS  TILLEY. 

(See  8.  C.,  13  Otto,  148-166.) 

Contract  partly  performed. 

One  who,  having  performed  a  part  of  his  contract 
according  to  its  terms,  has  been  prevented  from 
performing  the  residue  by  the  failure  of  the  other 
party  thereto  to  do  hia  part,  may  receive  compensa- 
tion for  work  actually  performed. 

[No.  1084.] 
Submitted  Jan.  S4, 1881.  Decided  Feb.  28, 1881. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  stated  by  the  court. 
Messrs.  John  JST.  Crawford  and  W.  C.  Oou- 

for  plaintiff  in  error. 
Messrs.  Melville  W.  Fuller  and  R  H. 
Forrester,  for  defendant  in  error. 

See  13  Otto. 


Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

On  August  28,  1872,  the  City  of  Chicago  en- 
tered into  a  contract  with  the  County  of  Cook, 
of  which  it  was  the  county  seat,  for  the  joint  oc- 
cupancy of  block  No.  89,  in  the  City,  known  as 
the  court-house  square,  whereby,  among  other 
things,  it  was  agreed,  as  follows  :  "The  said 
parties  shall  join  in  the  erection  of  a  public 
building  on  said  block  89,  for  the  use  of  the 
county  and  city  governments  respectively, 
and  the  courts  oi  record  of  said  county. 

The  general  exterior  design  of  said  building 
shall  be  of  a  uniform  character  and  appearance, 
as  may  hereafter  be  agreed  upon  by  the  board 
of  county  commissioners  and  the  Common 
Council  of  the  City  of  Chicago. 

That  portion  oi  said  building  situate  west 
of  the  north  and  south  center  line  of  said, 
block  shall  be  erected  by  the  City  of  Chicago 
at  its  own  expense." 

In  June,  1875,  the  county  being  ready  to  pro- 
ceed with  its  portion  of  the  building,  appointed 
James  J.  Egan  as  its  architect,  who  entered 
upon  the  preparation  of  plans  and  the  construc- 
tion of  the  foundation  for  the  county's  portion 
of  the  building. 

On  August  9, 1875,  the  city  council  passed  an 
ordinance  which  repealed  all  former  ordinances, 
orders  and  resolutions  of  the  council,  pertaining 
to  the  erection  and  construction  of  the  City's 
portion  of  the  new  city  hall  and  court-house, 
and  rescinded  all  former  action  in  relation  to 
the  appointment  of  architects,  and  expressly 
provided  that  "Nothing  in  this  ordinance  shall 
be  construed  as  to  in  any  manner  affect,  or  in 
anywise  rescind,  impair  or  amend  any  contract 
or  other  agreement  now  subsisting  between  the 
City  of  Chicago  and  the  County  of  Cook." 

On  the  same  day  the  council  passed  an  order, 
the  material  portion  of  which  was  as  follows : 

"  Ordered,  That  one  architect  shall  be  ap- 
pointed, whose  duty  it  shall  be  to  prepare  the 
necessary  plans  and  specifications  for  the  erec- 
tion of  the  City's  portion  of  a  new  dty  ball  and 
court-house,  upon  block  89,  in  the  original 
Town  of  Chicago,  commonly  known  as  the 
court-house  square, and  the  general  exterior  de- 
sign of  the  same  to  be  of  a  uniform  character 
and  appearance,  as  shall  be  agreed  upon  by 
said  architect  and  board  of  public  works  and 
said  county  commissioners;  said  architect,  when 
the  plans  and  specifications  shall  have  been 
prepared  by  him,  and  agreed  upon  by  said 
board,  to  take  charge  of  and  superintend  the 
construction  of  said  building  to  its  completion 
under  the  direction  and  control  of  said  board  of 
public  works,  and  said  architect  shall  also  do 
and  perform  every  other  service  or  thing  nec- 
essary to  be  done,  in  and  about  the  construction 
and  erection  of  the  City's  portion  of  said  build- 
ing to  completion,  which  shall  be  required  to 
be  done  and  performed  by  him  as  such  archi- 
tect, by  said  board  of  public  works,  and  said 
architect  shall  receive  from  the  City  of  Chicago 
as  his  full  compensation  for  his  entire  services 
as  such  architect  the  sum  of  $87,500,  said  sum 
being  8  per  cent  of  the  sum  of  $1,250,000, 
which  shall  be  the  entire  cost  of  the  City's  por- 
tion of  said  building ;  and  such  compensation 
shall  be  in  full  for  afl services  of  such  architect, 
and  no  other  or  further  compensation  whatever 
shall  be  paid  to  him  by  said  City." 
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The  order  further  provided  that,  whenever 
the  plana  and  specifications  should  be  agreed 
upon  in  manner  aforesaid,  the  board  of  public 
works  should  proceed  with  the  City's  portion 
of  said  building. 

After  the  passage  of  this  order,  the  city  coun- 
cil proceeded  to  elect  an  architect  to  act  under 
it*  provisions,  and  the  defendant  in  error  was 
chosen. 

On  August  24  he  was  officially  notified  of 
his  election,  and  on  the  same  day  made  known 
to  the  officers  of  the  City  his  acceptance  of  the 
ofHce,  and  offered  to  enter  into  a  written  con- 
tract and  give  bonds, but  they  were  not  deemed 
[1481  necessary  by  the  city  authorities  and  were  dis- 
pensed with. 

Soon  after  the  acceptance  of  employment  by 
him  as  architect,  under  the  order  of  August  9, 
hs  proceeded  to  prepare  plans  for  the  City's  por- 
tion of  the  building. 

He  made  plans  for  the  several  floors  or  stories 
of  the  buildings,  consulted  with  the  heads  of 
the  various  departments  of  the  city  govern- 
ment as  to  the  accommodations  their  depart- 
ments would  respectively  need,  and  from  the 
information  thus  obtained,  made  interior  plans 
for  the  proposed  building,  and  he  also  prepared 
dssigns  ana  plans  for  the  exterior  of  the  build- 
ing; these  plans  or  designs  were  exhibited  to  the 
members  of  the  board  of  public  works  and  to 
the  city  officers,  from  time  to  time,  during  the 
months  of  September,  October,  and  a  part  of 
November,  1875. 

The  board  of  public  works  proceeded  to  ad- 
vertise for  bids  for  excavations  for  the  founda- 
tions, and  the  plaintiff  prepared  the  plans  and 
specifications  for  such  excavations,  and  also 
prepared  plans  and  specifications  for  the  foun- 
dations and  sub-basement  of  the  proposed 
building. 

Early  in  November  it  was  ascertained  that 
the  plans  prepared  by  plaintiff  did  not  harmon- 
ize with  the  plans  which  had  been  prepared  by 
Egan,  the  architect  of  the  county,  and  pursuant 
to  a  resolution  of  the  common  council,  passed 
November  15,  a  joint  meeting  of  the  mayor, 
the  city  board  of  public  works,  the  building 
committee  of  the  common  council, the  president 
of  the  board  of  county  commissioners,  and  the 
building  committee  of  the  county  board,  was 
held  to  consult  in  regard  to  some  feasible  plan 
by  which  the  difference  arising  between  the  city 
and  county  architects  might  be  satisfactorily 
.settled.  This  joint  meeting  was  held,  and  was 
attended  not  only  by  the  city  and  county  offi- 
cials mentioned,  but  also  by  the  plaintiff  as 
architect  of  the  City,  and  Egan  as  architect  for 
i  he  county.  They  had  their  respective  plans 
(here  and  explained  them  to  the  officials  in  at- 
i2ndoncc.  The  result  of  this  meeting  for  con- 
sultation and  examination  of  plans  was  a  di- 
rection, by  the  joint  meeting,  to  the  architects  to 
prepare  a  joint  compromise  plan  for  the  exteri- 
or of  the  building. 
The  joint  meeting  adjourned  to  a  future  day, 
r  1491  *or  ^G  purpose  of  giving  the  architects  time  to 
*■  '  prepare  their  new  plan  or  plans.  On  the  day  to 
which  the  adjournment  was  taken,  the  joint 
meeting  re-assembled,  and  Egan  presented 
"ketches  of  a  compromise  plan, embodying  sub- 
stantially the  features  upon  which  the  building 
is  now  being  constructed,  butTilley,  the  plaint- 
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Iff,  presented  no  plan  and  did  not  concur  in  nor 
indorse  Egan's  plan. 

After  an  examination  and  discussion  of 
Egan's  compromise  plan,  the  proof  tends  to 
show  that  it  was  adopted  by  the  joint  meeting, 
and  the  county  authorities  proceeded  to  act 
upon  that  plan  as  the  one  which  had  been 
agreed  upon  and  settled  by  the  city  and  county 
authorities.  After  the  last  joint  meeting  the 
proof  tends  to  show  that  the  plaintiff  proceeded 
to  prepare  "  compromise  plans,"  which,  after  a 
time,  he  exhibited  in  the  ante-room  of  the  coun- 
cil-chamber, and  also  to  members  of  the  board 
of  oublic  works  at  the  office  of  the  board. 

On  January  18,  1876,  at  a  special  meeting  of 
the  council  called  for  the  purpose  of  consider- 
ing matters  pertaining  to  the  city  hall  and 
court-house,  a  resolution  was  passed  by  the 
council  which,  in  effect,  directed  the  board  of 
public  works  to  adopt  the  compromise  plans  of 
the  defendant  in.  error. 

After  this  meeting  of  the  common  council 
the  defendant  in  error  proceeded  to  complete 
his  compromise  plan,  including  floor  plans  for 
each  story,  specifications  for  foundations  and 
sub-basements,  and  plans  for  exterior  elevation, 
so  that  early  in  the  spring  of  1876  his  plans  were 
so  far  advanced  that  he  could  have  proceeded 
with  the  construction  of  the  building,  and  could 
have  had  the  tracings  and  working  drawings 
ready  as  soon  as  needed  for  the  progress  of  the 
work.  He  was  ready  at  all  times  to  proceed 
with  the  construction  of  the  building,  but  was 
not  allowed  to  do  so. 

In  the  fall  of  1876  and  spring  of  1877,  when 
the  city  council  determined  to  proceed  with  the 
construction  of  the  building,  he  offered  his  serv- 
ices as  architect,  but  they  were  refused;  that 
is  to  say,  he  offered  to  proceed  and  perform  hie 
part  of  the  contract  by  supervising  the  erection 
of  the  building  when  the  City  was  ready  to  pro- 
ceed with  its  construction. 

On  August  27,  1878,  the  defendant  in  error 
brought  this  suit.  He  declared  on  the  special 
contract  contained  in  the  order  passed  by  the 
city  council  on  August  9,  1875,  and  claimed  riSOl 
the  contract  price  for  his  services,  namely: 
$87,500.  His  declaration  also  contained  the 
common  counts  for  work  and  labor,  goods  sold, 
money  lent,  etc. 

The  following  is  a  copy  of  the  account  ap- 
pended to  the  declaration: 

The  City  of  Chicago  to  Thomas  Tilley,  Dr. 
For  services  as  architect  in  prepar- 
ing plans  for -the  new  city  hall  $25,000  00 
"  services  as  architect  in  prepar- 
ing a  second  set  of  plans  with 
specifications   and  diagrams 

for  the  new  city  hall   42,500  00 

"  services  as  architect  in  super- 
intending the  building  of  the 
new  city  hall  42,600  00 

$110,000  00 

The  City  of  Chicago  pleaded  the  general  is- 
sue. 

The  evidence  introduced  on  the  trial  of  the 
cause  tended  to  establish  the  facts  above  recited . 

Thereupon  the  court,  among  other  things, 
charged  the  jury  as  follows: 

"  There  is  no  provision  in  the  contract,  or  in 
any  subsequent  dealings  or  relations  between 
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the  parties, that  shows  how  this  sum  of  $87,500, 
the  compensation  that  Tilley  was  to  receive  for 
Lis  services, was  to  be  paid,  but  I  think  the  fair 
presumption  is,  inasmuch  as  it  was  expected 
that  the  erection  of  this  work  would  extend  to 
a  long  term  of  years,  perhaps,  that  the  plaintiff 
was  not  to  wait  until  the  entire  completion  of 
the  work  before  he  received  some  compensa- 
tion, and  that  he  was  to  be  paid  from  time  to 
time  upon  some  basis  to  be  established,  so  that 
when  the  work  was  done  he  should  not  have 
received  more  than  the  aggregate  amount  of  his 
compensation. 

Tilley  was  employed  like  any  other  employs 
of  the  City,  to  do  a  certain  thing.  It  was 
as  far  as  practicable,  to  contribute  his  profes- 
sional skill,  and  the  suggestion  of  plans  which 
might  or  might  not  be  adopted. 

It  may  then  be  considered  as  undisputed 
that  Tilley  was  employed  to  prepare  plans  and 
1 1 5 1  i  specifications,  and  did  some  work  in  the  line  of 
his  employment,  and  for  this  he  is  entitled  to 
compensation,  as  far  as  possible,  at  the  rate  for 
which  he  was  to  do  the  whole  work  under  the 
contract;  that  is  to  say,  he  had  agreed  to  pre- 
pare plans  and  specifications  and  superintend 
vhe  entire  construction  of  the  building  for 
$37,500.  He  did  a  part  of  that  work.  He  did 
something  in  the  line  of  his  duty;  and  if  it  is 
possible  to  ascertain  from  the  proof  and  con- 
tract how  much  his  compensation  should  be  for 
the  work,  in  the  ratio  of  the  entire  compensa- 
tion, the  jury  should  arrive  at  that." 

The  City  of  Chicago  excepted  to  these  charges. 
There  were  other  charges  excepted  to, but  these 
present  all  the  questions  which  are  raised  by 
the  assignments  of  error. 

The  jury  returned  a  verdict  for  the  plaintiff 
in  the  court  below  for  $13,000,  on  which  the 
court  rendered  judgment.  This  writ  of  error 
is  brought  to  reverse  that  judgment. 

The  assignments  of  error  all  refer  substan- 
tially to  the  construction  put  by  the  court  upon 
t lie  contract  between  the  plaintiff  in  error  and 
the  defendant  in  error.  If  the  contract  was 
rightly  construed  by  the  court,  then  all  its 
charges  to  the  jury  were  correct  and  the  plaint- 
iff in  error  has  no  ground  of  complaint. 

The  question  at  what  time  the  defendant  in 
error  was  to  receive  his  compensation  had  be- 
come entirely  immaterial.  If  he  was  entitled 
to  recover  at  all,  he  could,  at  the  time  the  suit 
v.- as  brought,  lawfully  claim  all  the  compensa- 
tion that  was  owing  to  him.  The  point  which 
the  plaintiff  in  error  makes  is  that  he  was  en- 
titled to  nothing.  Its  argument  is  that  the  con- 
tract was  an  entire  one,  and  the  defendant  in 
error  was  entitled  to  no  part  of  his  compensa- 
tion until  he  had  fully  completed  and  per- 
formed the  contract  on  his  part;  and  not  hav- 
ing done  this,  was  entitled  to  nothing. 

The  evidence  submitted  to  the  jury  tended 
to  show,  and  the  jury  must  have  found,  that 
the  defendant  in  error,  when  the  city  council 
decided  in  the  fall  of  1876  to  go  on  with  the 
construction  of  the  building,  offered  to  proceed 
nnd  perform  his  part  of  the  contract,  and  that 
his  services  were  refused. 

The  question  is  thus  raised  whether,  up  to 
that  rime,  he  had  done  what  the  contract  re- 
quired him  to  do.  It  is  clear  from  the  record 
that  the  defendant  in  error  never  did  procure 
the  concurrence  of  the  board  of  county  corn- 
See  18  Otto.  U.  S..  Book  26. 


missioners  in  his  designs  for  the  exterior  of  the  [1521 
building. 

The  City  claimed  that  his  contrao  was  not 
only  to  prepare  the  necessary  plans  and  speci- 
fications for  the  erection  of  the  City's  portion  of 
the  new  city  hall,  but  to  obtain  the  approval 
and  adoption  of  his  plans  by  the  board  oi  coun- 
ty commissioners.  In  our  opinion  this  was  not 
the  meaning  of  the  contract. 

The  agreement  between  the  City  and  county 
for  the  erection  of  a  building  for  their  ioint  use, 
whose  general  exterior  design  should  be  of  uni- 
form character  and  appearance,  one  half  to  be 
built  by  the  City,  at  its  own  expense,  and  the 
other  by  the  county,  was  still  in  force.  The 
county  had  previously  appointed  its  own  ar- 
chitect. The  contract  between  the  City  and  the 
defendant  in  error  was  not  based  on  the  idea 
that  there  was  to  be  but  one  design  prepared, 
and  that  by  the  defendant  in  error,  wnicn  w& 
to  be  satisfactory  both  to  the  City  and  county, 
but  that  both  architects  were  to  devise  plans, 
and  there  was  to  be  a  general  conference  and  a 
selection  of  one  or  the  other  of  these  plans,  or 
the  adoption  of  some  compromise  plan. 

The  City  could  not  reasonably  expect  any 
architect  to  give  his  time  and  labor  in  devising 
plans  for  a  building  on  the  condition  that  he 
was  to  receive  no  compensation  unless  he  pro- 
cured the  assent  to  his  plans  of  anot  her  body  of 
fifteen  persons,  which  had  employed  its  own 
architect  to  devise  plans  for  the  same  building, 
and  no  prudent  man  would  agree  to  such  a  con- 
tract. 

It  seems  reasonably  clear  from  the  contract 
itself,  and  the  circumstances  under  which  it  was 
made,  that  the  City  itself  took  the  risk  of  secur- 
ing the  agreement  of  the  county  to  some  plan. 
It  was  indispensable  that  there  should  be  some 
concurrence  of  views  between  the  authorities 
of  the  City  and  county  touching  the  external 
appearance  of  the  building.  The  antecedent 
contract  between  the  City  and  the  county  re- 
quired this.  It  was  clear  that  sooner  or  later 
the  authorities  of  the  City  and  county  would 
concur  in  some  common  plan.  The  contract  be- 
tween the  City  and  the  defendant  in  error  was 
for  the  services  of  the  latter  to  aid  in  devising 
a  plan  to  which  the  county  might  be  induced 
to  accede.  The  county  at  the  same  time  had 
its  own  architect  at  work  devising  a  plan  for  the  1 1  aj  * 
same  building.  The  City  and  county  would  thus 
have  two  designs  from  which  to  make  their 
choice  and,  if  neither  were  acceptable,  have  two 
architects  to  devise  a  compromise  plan. 

The  preparation  of  a  design  for  the  exterior 
of  the  building  was  but  a  small  part  of  the 
work  which  the  defendant  in  error  contracted 
to  do.  He  was  required  to  prepare  plans  and 
specifications  for  excavations  lor  the  founda- 
tions, and  for  the  foundations  themselves,  and 
for  the  sub-basement;  to  prepare  plans  and  spec- 
ifications for  the  interior  of  the  building;  to  di 
vide  it  into  the  apartments  necessary  to  accom 
modate  the  business  of  the  City;  to  lay  off  the 
corridors,  halls,  staircases,  to  devise  all  the  in- 
terior conveniences  and  decorations  of  a  large 
and  costly  building;  to  select  and  specify  the 
materials  of  every  description  that  were  to  be 
used;  to  decide  upon  and  make  drawings  for 
the  structure  of  the  inside  walls,  the  floor,  the 
roof;  to  make  designs  for  the  wood- work,  and 
to  provide  for  plastering,  plumbln?  and  paint- 
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ing.  All  these  matters  were  to  be  settled  by 
him,  and  minute  and  detailed  specifications 
were  to  be  prepared  for  the  entire  work,  so  that 
contractors  might  be  able  to  bid  intelligently. 

The  work  which  the  defendant  in  error  un- 
dertook to  do,  in  preparing  the  necessary  plans 
and  specifications  ior  the  building,  was  a  vast 
one,  requiring  much  time  and  great  labor  and 
skill  on  his  part,  and  the  aid  of  draftsmen, 
clerks  and  other  assistants.  To  construe  his 
contract  to  mean  that  he  was  to  do  all  this  work 
and  receive  no  compensation  for  it  unless  he 
could  induce  the  board  of  county  commission- 
ers to  agree  to  his  plan  for  the  exterior  design, 
and  reject  that  of  their  own  architect,  is  to  give 
it  a  meaning  which  in  our  judgment  neither  of 
the  parties  to  it  ever  contemplated.  It  is  no  re- 
ply to  this  to  say  that  he  might  have  prepared 
his  designs  for  the  exterior  of  the  building  and 
secured  the  concurrence  of  the  county  board 
therein,  before  proceeding  with  the  residue  of 
the  work.  There  is  nothing  in  the  contract 
which  indicates  that  the  defendant  in  error  was 
expected  to  do  this.  If  such  had  been  the  pur- 
pose of  the  parties  it  would  have  been  easy  to 
express  it.  On  the  contrary,  by  the  very  terms 
of  the  contract,  it  was  as  much  the  duty  of  the 
[154]  city  board  of  public  works  as  of  the  defendant 
in  error  to  procure  the  approval  by  the  county 
board  of  the  exterior  design  prepared  by  him. 

The  fact  is  apparent  that  the  contingency  of 
a  disagreement  between  the  city  and  county 
authorities  in  regard  to  the  exterior  plan  of  the 
building  was  not  anticipated  and  no  provision 
was  made  for  it.  The  thing  to  be  done  by  the 
defendant  in  error  was  "to  prepare  the  neces- 
sary plans  and  specifications  for  the  erection  of 
the  new  city  hall  and  court-house,"  and  to  su- 
perintend the  erection  of  the  building  when  the 
exterior  design  had  been  agreed  upon  by  him- 
self, the  board  of  public  works  of  the  City,  and 
the  county  commissioners. 

The  proceedings  of  the  city  council  show  that 
this  was  the  construction  which  it  put  on  its 
contract  with  the  defendant  in  error.  In  No- 
vember, 1875,  when  it  was  found  that  the  plans 
of  the  defendant  in  error  and  Egan  did  not  har- 
monize, the  city  council  passed  a  resolution  call- 
ing a  joint  meeting  of  the  mayor,  the  board  of 
public  works,  the  building  committee  of  the 
council,  and  the  president  and  building  com- 
mittee of  the  county  board,  to  consult  about 
some  plan  by  which  the  difference  between  the 
city  and  county  architects  might  be  satisfacto- 
rily settled.  The  result  of  the  meeting  was  a 
direction  to  the  two  architects  to  prepare  a  com- 
promise plan  for  the  exterior  of  the  building. 

The  compromise  plan  prepared  by  Egan  ap- 
pears to  have  been  adopted  by  a  joint  meet- 
ing of  the  same  parties  held  on  a  subsequent 
day.  Nevertheless,  afterwards,  on  January  18, 
1876,  the  city  council  passed  a  resolution  by 
which  they  directed  the  board  of  public  works 
to  adopt  certain  compromise  plans  prepared  by 
the  defendant  in  error. 

All  this  shows  that  it  was  not  considered  by 
the  City  that  the  contract  imposed  on  the  de- 
fendant in  error,  alone,  the  duty  of  bringing 
about  the  assent  to  his  plans  of  the  county 
board. 

If  the  construction  we  have  put  upon  the  con- 
tract is  the  correct  one,  then  the  plaintiff  hav- 
ing performed  a  part  of  it  according  to  its 
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terms,  and  having  been  prevented  from  per- 
forming the  residue  by  the  failure  of  the  other 
party  to  do  its  part,  may  receive  compensation 
for  the  work  actually  performed.  Ptanclic  v. 
Colburn,  8  Bing.,  14;  Goodman  v.  Pocock,  15 
Q.  B.,  576;  Hall  v.  Rupley,  10  Pa.,  281;  Moul- 
ton  v.  Trade,  9  Met.,  577;  Hoaglandv.  Moore, 
2  Blackf.,  167;  Derby  v.  Johnson,  21  Vt.,  17. 

This,  in  effect,  disposes  of  all  the  assignments 
of  error,  which  all  turn  upon  the  construction 
of  the  contract  between  the  parties. 

If  the  defendant  was  not  bound  by  the  con- 
tract to  obtain  the  assent  of  the  county  board 
to  bis  plans  before  he  was  entitled  to  compensa- 
tion, then  all  the  instructions  given  by  the  court 
were  correct,  and  none  of  the  assignments  of 
error  are  well  founded. 

The  judgment  mutt,  therefore,  be  affirmed. 

True  copy.  Test  : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  D.  8. 


THOMAS  TILLEY,  Piff.  in  Err.,  *-  * 01 

e. 

CITY  OP  CHICAGO  AND  COUNTY  OF 
COOK. 

(See  8.  C,  "Tffley  v.  County  of  Cook,"  18  Otto,  156-164.) 

Contract  by  acceptance  of  offer— proof  of  usage, 
when  immaterial — unreasonable  custom — vol- 
untary services— exclusion  of  evidence. 

1.  An  offer  of  a  bargain  by  one  person  to  another 
imposes  no  obligation  upon  the  one  offering  it  un- 
less it  is  accepted  upon  the  terms  on  which  it  wna 
made, 

2.  Proof  of  usage  can  only  be  received  to  show  the 
intention  or  understanding  of  the  parties  in  the  ab- 
sence of  a  special  agreement,  or  to  explain  the  tenr» 
of  a  written  contract. 

8.  Unless  some  contract  is  shown,  evidence  of 
usage  or  custom  is  Immaterial. 

4.  An  absurd  and  unreasonable  custom  is  not 
binding. 

6.  Proof  of  the  value  of  services  voluntarily  ren- 
dered, for  which  the  law  does  not  imply  a  contract 
to  pay,  is  immaterial. 

6.  where  defendants  were  sued  for  a  joint  liability, 
evidence  offered  which  did  not  tend  to  establish  a 
Joint  liability  was  properly  excluded. 

[No.  1035.] 

Submitted  Ja  n.  24, 1SS1.    Decided  Feb.  2S,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  fully  stated  by  the  court. 
Mr.  Melville  W.  Fuller,  for  plaintiff  in 
error. 

Messrs.  Win.  C.  Goudy  and  Francis  Adams, 
for  City  of  Chicago. 

Mr.  Consider  H.  Willett,  for  Cook 
County. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  assumpsit,  brought  by 
the  plaintiff  in  error  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illi- 
nois, jointly  against  the  County  of  Cook  and 
the  City  of  Chicago.  The  declaration  consisted 
of  the  common  counts  for  work  and  labor  done,  [  1 5  « 
goods  sold  and  delivered,  money  lent  and  ad- 
vanced, and  upon  account  stated. 

The  following  is  a  copy  of  the  account  sued 
on,  which  was  appended  to  the  declaration: 
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The  County  of  Cook  and  the  City  of  Chicago 
to  Thomas  TUley,  Dr. 
For  services  as  architect  in  preparing 
plans,  drawings,  specifications,  di- 
agrams, estimates  and  details  for 
the  new  court-house  and  city  hall, 
and  superintendence  of  erecting 
the  same,  5  per  cent  on  $2,909,629, 
the  estimated  cost  of  the  building, 
the  plan  being  that  known  as '  'Eu- 
reka,"  $145,481.45 

The  defendants  pleaded  the  general  issue. 
By  provision  of  the  Constitution  and  laws  of 
the  State  of  Illinois,  the  county  affairs  of  Cook 
County  are  managed  by  a  board  of  commission- 
ers of  fifteen  persons.  HI.  Con.,  1870,  art.  10, 
sec.  7.  The  affairs  of  the  City  are  controlled  by 
the  common  council.  Private  L.  of  111.,  1868, 
p.  40. 

The  County  of  Cook  was  the  owner  of  a  block 
of  ground  in  the  City  of  Chicago,  known  as  the 
court-house  square,  on  which  it  was  proposed 
to  erect  a  building  to  be  used  as  a  city  hall  and 
county  court-house,  in  which  both  the  business 
of  the  City  and  County  might  be  conducted. 

On  July  10,  the  board  of  county  commission- 
ers, and  on  July  15, 1872,  the  common  council, 
adopted,  each  for  itself,  the  following  resolution: 

"  Resolted,  That  it  is  the  sense  of  the  joint 
joeeting  that  they  recommend  to  the  common 
councilof  the  City  of  Chicago  and  the  board  of 
commissioners  of  Cook  County  that  the  City  of 
Chicago  and  the  County  of  Cook  will  authorize 
the  building  committees  of  the  several  boards 
to  offer  a  prize  of  five  thousand  dollars  ($5,000) 
for  the  best  plan,  two  thousand  dollars  ($2,000) 
for  the  second  and  one  thousand  dollars  ($1,000) 
for  the  third  best  plan  for  a  court-house  ana 
city  hall,  to  be  erected  jointly  by  the  County  of 
Cook  and  the  City  of  Chicago,  upon  the  public 
square  in  the  City  of  Chicago,  the  said  plans  to 
be  submitted  to  respective  boards,  in  conjunc- 
tion with  the  board  of  public  works  of  the  City 
of  Chicago." 

On  August  5,  1872,  the  common  council  of 
the  City  and  the  board  of  County  commission- 
ers both  passed  an  order  providing  for  a  joint 
contract  between  the  City  and  County  for  the 
erection  of  a  building  on  the  court-house  square, 
and  ou  August  28,  1872,  the  contract  was  exe- 
cuted by  the  city  and  county  authorities.  It 
declared  that  it  was  for  the  public  convenience 
that  the  courts  and  the  offices  of  the  City 
•  'should  be  located  at  some  one  convenient  point 
and  readily  accessible  to  each  other,"  and  pro- 
vided for  the  erection,  by  the  City  and  County, 
of  a  public  building  on  the  court-house  square, 
for  the  use  of  the  county  and  city  governments 
respectively,  and  the  courts  of  record;  that  the 
general  exterior  design  of  the  building  should 
be  of  such  uniform  character  and  appearance, 
us  might  thereafter  be  agreed  upon  by  the  board 
of  coun  ty  commissioners  and  the  common  coun- 
cil of  the  City. 

The  contract  further  provided  as  follows: 

"  8.  That  portion  of  the  said  building  situate 
west  of  the  north  and  south  center  line  of  said 
block  shall  be  erected  by  the  City  of  Chicago  at 
its  own  expense. 

4.  The  City  of  Chicago  shall  occupy  that 
portion  of  said  block  west  of  the  said  centre  line 
for  a  city  hall  and  offices  incidental  to  the  ad- 
ministration of  the  city  government,  and  for  no 
See  18  Otto. 


other  purpose  whatever,  except  as  hereinbefore 
provided. 

5.  Each  of  the  parties  will  heat,  light  and 
otherwise  maintain  and  furnish  its  own  portion 
of  said  building." 

On  November  25, 1872,  the  building  commit- 
tees of  the  common  council  and  the  county  com- 
missioners published  an  advertisement  calling 
for  designs  for  the  proposed  building. 

The  advertisement  declared  that,  in  order  to 
secure  suitable  designs,  the  City  and  County 
jointly  offered  the  following  premiums:  for  the 
best  design,  $5,000;  for  the  second  best,  $2,000; 
and  for  the  third  best,  $1,000. 

It  provided  as  follows:  "  Each  design  must 
have  a  device  or  motto  marked  on  each  draw- 
ing, and  be  accompanied  by  a  sealed  letter  giv- 
ing the  name  of  the  author,  which  will  be 
opened  after  the  final  award  is  made,  only  for 
the  purpose  of  ascertaining  the  names  of  the  suc- 
cessful architects  and  for  the  return  of  the  un- 
successful drawings  to  their  authors. 

Each  competitor  will  give  the  cubical  con- 
tents of  his  building,  and  an  estimate  of  the  cost 
of  the  same  complete." 

Designs  were  submitted  by  a  large  number  of  [158] 
architects,  and  the  building  committees  of  the 
city  council  and  the  board  of  county  commis- 
sioners made  a  report  awarding  the  prizes.  The 
plaintiff  in  error,  who  had  adopted  for  his  draw- 
ing the  word  "  Eureka  "  as  the  device  or  mottc 
to  distinguish  it,  was  awarded  the  third  prize, 
of  $1,000. 

On  August  4,  the  county  board,  and  on  Au- 
gust 18,  1878,  the  city  council,  adopted  the 
following  resolution: 

"  That  the  report  of  the  majority  of  the  joint 
committee  awarding  the  prizes  for  plans  of 
court-house  and  city  hall  shall  be  concurred  in 
and  the  award  confirmed,  provided  that  noth- 
ing herein  or  in  said  report  contained  shall  be 
construed  as  indicating  a  preference  for  either 
of  said  plans  as  to  which  shall  be  finally  adopt- 
ed, from  which  the  said  building  shall  be 
erected." 

The  plaintiff  in  error  was  paid  the  $1,000 
awarded  to  him  as  a  prize. 

Afterwards,  on  August  25,  the  county  com- 
missioners, and  on  October  10,  1878,  the  city 
council,  adopted  the  followingresolution: 

"  That  the  plan  known  as  Eureka,  or  num- 
ber 5  (five)  in  the  collection,  submitted  for  court- 
house ana  city  hall,  be,  and  is  hereby,  selected 
and  adopted  as  the  plan  after  which  to  build 
such  court-house  and  city  hall  (the  board  of 
commissioners  of  Cook  County  concurring), 
subject  to  such  change  and  modifications  as 
may  hereafter  be  determined  upon  by  the  com- 
mon council  of  the  City  of  Chicago  and  the 
county  board,  provided  the  estimate  of  the  ar- 
chitect who  presented  said  plan  as  to  the  cost  of 
construction  of  the  building  shall  be  verified." 

Upon  the  trial  of  the  case,  the  testimony  tend- 
ing to  establish  the  facts  above  recited  having 
been  given  in  evidence  by  the  plaintiff,  he  was 
sworn  as  a  witness  in  his  own  behalf,  and  testi- 
fied that  he  was  an  architect  of  fifteen  years' 
standing,  that  he  had  made  the  design  desig- 
nated by  the  word  '*  Eureka,"  and  that,  after 
the  passage  by  the  city  council  and  board  of 
county  commissioners  of  the  resolution  last 
above  mentioned,  he  had  verified  the  cost  of 
the  construction  of  the  proposed  building  in  the 
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way  customary  and  usual  with  architects,  which 
was  made  up  at  the  rate  of  thirty -five  cents  per 
cubic  foct  for  the  building,  ana  was  indorsed 
by  fourteen  or  fifteen  architects. 

The  plaintiff  produced  before  the  jury  all  his 
[150]  plans  for  which  the  prize  had  been  awarded 
him.  He  offered  to  prove  their  value,  and  of- 
fered to  prove  the  time  employed  and  expense 
incurred  in  the  preparation  of  them.  The  court 
excluded  the  evidence  so  offered. 

The  plaintiff  further  offered  evidence  to  es- 
tablish that  by  the  usage  and  custom  of  archi- 
tects, in  the  absence  of  a  special  contract,  the 
superintendence  of  the  construction  of  a  build- 
ing belonged  to  the  architect  whose  plans  were 
adopted.   This  was  also  excluded. 

The  plaintiff  also  offered  evidence  to  prove 
that  by  the  usage  and  custom  Of  architects, 
where  prizes  for  plans  were  offered,  the  plans 
of  the  successful  competitors  belonged  to  them 
:md,  if  subsequently  adopted  as  the  plans  to 
build  by,  were  always  paid  for  in  addition  to 
the  prize  itself.  To  this,  defendants  objected 
and  the  court  sustained  the  objection. 

The  plaintiff  also  offered  evidence  to  establish 
the  value  of  the  services  rendered  in  verifying 
the  cost  of  the  proposed  building  according  to 
the  "  Eureka  "  plans,  to  which  the  defendants 
objected  and  the  court  sustained  the  objection. 

This  was  all  the  evidence  given  or  offered  to 
be  given  in  the  cause. 

The  plaintiff  then  rested  his  case;  whereupon 
the  court  directed  the  jury  to  find  for  the  de- 
fendants. 

The  jury  returned  a  verdict  for  defendants 
as  directed  by  the  court,  and  judgment  was  en- 
tered therein. 

To  reverse  this  judgment,  this  writ  of  error 
was  brought. 

It  will  be  observed  that  no  evidence  was  in- 
troduced or  offered  to  show  that  the  plans  of 
the  plaintiff  were  used  by  the  defendants  or 
either  of  them,  or  that  the  building  for  which 
they  were  used  was  ever  erected. 

It  is  clear  that  if  the  plaintiff  has  any  right 
of  action  it  must  arise  on  the  resolutions  adopted 
by  the  board  of  county  commissioners,  August 
25,  and  the  city  council,  October  10, 1873.  All 
that  had  taken  place  before  those  dates,  was  the 
1 160 J  making  of  a  contract  between  the  City  and  the 
County,  by  which  they  agreed  to  join  in  the 
erection  of  a  public  building  in  the  court-house 
square,  each  party  to  build  and  pay  for  its  own 
part  of  the  structure,  an  offer  by  the  City  and 
County  of  three  prizes  for  the  best  plans;  an 
award  of  the  prizes  by  which  the  third  prize, 
of  $1,000,  was  given  to  the  plaintiff  in  error, 
with  the  distinct  notice  that  "The  award  should 
not  be  considered  as  indicating  a  preference  for 
cither  of  said  plans  as  to  which  should  be 
finally  adopted  from  which  the  said  building 
should  be  erected,"  and  the  payment  to  and  the 
receipt  by  the  plaintiff  of  the  prize  awarded 
him. 

By  the  payment  to  the  plaintiff  in  error  of 
the  prize,  the  defendants  discharged  every  ob- 
ligation due  from  them  to  him  arising  out  of 
the  preparation  of  plans  for  the  proposed  build- 
ing. Upon  that  payment  being  made,  no  con- 
tract whatever,  either  express  or  implied,  ex- 
isted between  the  plaintiff  and  the  defendants. 

If,  therefore,  the  plaintiff  had  any  right  of 
net  ion  against  defendants,  it  must  have  arisen 
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by  reason  of  the  adoption  of  the  resolution  just 
mentioned  and  what  was  done  by  plaintiff  after 
its  adoption. 

The  resolution  was  the  voluntary  act  of  the 
city  council  and  county  commissioners.  It 
was  not  a  proposition,  but  simply  the  expres- 
sion of  a  purpose  to  build  their  structure  after 
the  plans  of  the  plaintiff,  subject  to  such  changes 
and  modifications  as  might  thereafter  be  deter- 
mined upon  by  the  common  council  and  the 
county  board.  The  resolution  was  not  adopted 
at  the  instance  or  suggestion  of  the  plaintiff. 
Suppose  that  the  day  after  its  adoption  the  reso- 
lution had  been  reconsidered  and  rescinded, 
would  the  defendants  nevertheless  have  been 
liable  for  the  value  of  the  plans  and  for  five  per 
cent  on  the  estimated  cost  of  the  building  for 
superintendence,  amounting  in  the  aggregate  to 
near  one  hundred  and  forty-six  thousand  dol- 
lars? 

Suppose  a  private  person  should  announce 
his  purpose  to  build  a  house  after  a  design  which 
lie  had  seen  in  an  architect's  office,  but  before 
he  begjius  the  execution  of  his  purpose  changes 
his  mind,  never  calls  for  or  uses  the  plans  or 
even  builds  the  house;  is  he  liable  to  the  archi- 
tect for  the  value  of  the  plans  and  for  superin- 
tendence? In  such  a  case  there  certainly  is  do 
contract  between  him  and  the  architect  upon 
which  a  recovery  can  be  based. 

The  claim  of  the  plaintiff  is  that  by  the  adop- 
tion of  the  resolution  by  the  city  council  and 
the  county  board,  without  any  act  done  or  as- 
sent on  his  part,  they  were  bound  to  go  on  and 
erect  the  building  'on  his  plans  and  expend 
$2,909,000,  its  estimated  cost. 

The  resolution  did  not  bind  the  plaintiff  to 
furnish  his  plans  and  superintend  the  building. 
There  was  no  mutuality  and,  therefore,  no  con- 
sideration; both  of  which  are  essential  to  a 
contract.  Notwithstanding  the  resolution,  the 
plaintiff  might  have  said,  I  will  not  furnish  my 
plans,  and  I  will  not  superintend  the  building, 
and  the  defendants  would  have  had  no  claim 
on  him. 

If  one  does  not  accede  to  a  promise  as  made, 
the  other  party  is  not  bound  by  it.  Tuttle  v. 
Love,  7  Johns.,  470.  When  A  signs  a  writing 
by  which  he  declares  he  will  sell  to  B  his  house 
at  a  certain  price,  this  is  a  mere  proposition  and 
not  a  contract.  Tucker  v.  Woods,  12  Johns.,  190. 

In  Wood  v.  Edwards,  19  Johns.,  205,  where  A 
wrote  that  he  had  agreed  to  a  substitute  for  an 
existing  agreement  which  he  would  execute, 
Spencer,  Uh.  J.,  said  the  proposition  of  A  to 
execute  the  new  agreement  was  not  binding  on 
him,  as  well  on  the  ground  of  want  of  consid- 
eration as  want  of  mutuality,  since  the  plaint- 
iffs on  their  part  were  not  bound  to  erecute  the 
agreement. 

In  the  case  of  Kingston  v.  Phelps,  Peake, If.  P. 
Cas.,  229,  the  plaintiff  proved  that  the  defend- 
ant consented  to  be  bound  by  an  award  to  be 
made  on  a  submission  by  other  underwriters  on 
the  same  policy,  but  the  witness  proved  no 
agreement  on  the  part  of  the  plaintiff  to  be 
bound  by  the  award.  Lord  Kenyon  held  there 
was  no  mutuality,  and,  therefore,  the  defend- 
ant's agreement  was  a  mere  nttdum  pactum. 

An  offer  of  a  bargain  1>y  one  person  to  an- 
other imposes  no  obligation  upon  the  former 
unless  it  is  accepted  Dy  the  latter  upon  the 
terms  on  which  the  offer  was  made.  Any  quali- 
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Ccation  of  or  departure  from  these  terms  in- 
validates the  offer  unless  the  same  be  agreed 
to  by  the  party  who  made  it.  Eliason  v.  Hcn- 
ahaw,  4  Wheat. ,  225;  see,  also,  Webb  v.  Alton  In*. 
Co.,  10  HI.  (5  Gil.),  225;  Maclay  v.  Harvey,  90 
111..  525. 

In  this  case,  there  being  only  an  expression 
of  purpose  by  one  party  to  erect  a  building  ac- 
cording to  plans  antecedently  made  by  another, 
and  no  obligation  entered  into  by  the  other 
party,  and'no  plans  used  or  building  erected, 
♦here  was  no  contract  between  the  parties, 
cither  express  or  implied. 

If  we  arc  correct  in  this  conclusion,  then  all 
the  evidence  offered  by  the  plaintiff  to  prove 
the  value  of  the  plans,  and  the  time  employed, 
and  the  expenses  incurred  in  their  preparation 
was  irrelevant  and  immaterial. 

The  only  purpose  for  which  such  evidence 
could  be  admitted  would  be  to  prove  the  damage 
sustained  by  the  plaintiff  by  the  breach  of  his  al- 
leged contract  with  the  defendants.  But  if  he 
had  no  contract,  express  or  implied,  he  was  en- 
tilled  to  no  damage,  and  could  show  none. 

It  is  complained  that  the  evidence  offered  to 
prove  the  custom  of  architects  was  excluded. 
We  think  it  was  rightly  excluded. 

Proof  of  usage  can  only  be  received  to  show 
the  intention  or  understanding  of  the  parties  in 
the  absence  of  a  speciul  agreement,  or  to  explain 
the  terms  of  a  written  contract.  HutcJiinson  v. 
Tntham,  L.  R.,  8  C.  P.,  482;  Field  v.  Leiean, 
30  L.  J.  Exch.,  168;  Byteater  v.  Richardson,  1 
Ad.  &  E.,  508;  liobinxmw.  U-  8.,  13  Wall.,  368 
[80  U.  S.,  XX.,  653.] 

In  all  cases  where  evidence  of  usage  is  re- 
ceived, the  rule  must  be  taken  with  this  quali- 
fication, that  the  evidence  be  not  repugnant  to 
or  inconsistent  with  the  contract.  Holding  v. 
Pigott,  7  Bing.,  465,  474;  Clarke  v.  Roystone,  18 
Mees.  &  W.,  7S2;Yeat*  v.  Pirn,  Holt,  N.  P. ,95; 
Trueman  v.  Loder,  11  Ad.  &  E.,  589;  Bliven  v. 
y.  E.  Screw  Co.,  23  How.,  420  [64  U.  S.,  XVI., 
5101. 

The  inference  from  these  principles  is  inevi- 
table that  unless  some  contract  is  shown,  evi- 
dence of  usage  or  custom  is  immaterial. 

The  plaintiff  in  error  says  he  was  ready  to 
prove  a  custom  of  architects,  that  when  prizes 
were  offered  for  plans  of  a  building,  the  suc- 
cessful competitor  remained  the  owner  of  his 
own  designs,  and  if  they  were  adopted  he  was 
entitled  to  compensation  therefor  in  addition  to 
the  prize,  and  that,  by  the  same  custom,  the 
adoption  of  his  plans  entitled  him  to  superin- 
tend the  erection  of  the  building,  and  to  the 
usual  remuneration  therefor.  He  claims,  there- 
_  fore,  that  in  view  of  this  custom,  the  adoption 
I  J  of  his  plans  by  the  passage  of  the  resolution  re- 
ferred to  by  the  city  and  county  boards, amount- 
ed to  a  contract,  on  the  part  of  the  defendants, 
to  pay  for  the  plans  and  employ  him  to  super- 
intend the  erection  of  the  building,  and  pay  him 
therefor. 

The  offer  of  the  plaintiff  in  error  to  prove 
certain  facts  having  been  rejected,  he  must  be 
presumed  to  be  able  to  prove  what  he  offered  to 
prove.  We  must,  therefore,  assume  that  the 
custom  which  he  offered  to  prove  did,  in  fact, 
exist.  But  what  was  that  custom?  Clearly,  that 
if  the  building  was  erected  according  to  the  suc- 
cessful plans,  the  architect  was  entitled  to  pay 
therefor.   That  was  such  an  acceptance  and 
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adoption  of  his  plans  as  would  give  him  the 
right  to  compensation  therefor,  and  the  right  to 
superintend  the  erection  of  the  building  and  re- 
ceive the  usual  remuneration.  The  custom  cer- 
tainly did  not  bind  the  parly  who  offered  prizes 
for  p'lans,  after  having  paid  the  prizes,  to  pay 
also  for  plans  that  he  never  used,  and  for  super- 
intendence of  a  building  that  lie  never  erected, 
merely  because  he  had  selected  a  particular  plan 
and  announced  his  purpose  to  build  in  accord- 
ance with  it.  If  such  were  the  custom  and  usage 
of  architects  in  Chicago,  it  was  an  absurd  and 
unreasonable  custom  and,  therefore,  not  bind- 
ing. U.  8.  v.  Buchanan,  8  How.,  83,  3  Wash., 
149. 

If  the  plaintiff  in  error  had  offered  to  show 
that  after  the  passage  of  the  resolution  by  which 
his  plan  was  accepted,  the  defendants  had  erect- 
ed their  building  according  to  his  plans,  then 
the  evidence  of  the  custom  would  have  been  per- 
tinent. But  he  made  no  such  offer,  and  it  is  to 
be  presumed  no  such  fact  existed.  The  evi- 
dence of  this  custom  was,  therefore.,  properly 
excluded. 

The  plaintiff  in  error  complains  that  he  was 
not  allowed  to  prove  the  value  of  his  services  in 
verifying  the  cost  of  the  proposed  building  ac- 
cording to  his  plans. 

We  think  the  court  was  right  in  excluding 
this  evidence.  There  was  no  proof  nor  any  of- 
fer of  proof  to  show  that  the  services  of  the 
plaintiff  were  rendered  at  the  instance  or  request 
of  defendants  or  either  of  them.  From  all  that 
appears,  the  services  were  voluntarily  rendered  .  jq^, 
by  the  defendant,  and  no  use  whatever  was  1  J 
made  of  the  results  of  his  investigation.  The 
law,  therefore,  does  not  imply  a  contract  to  pay 
for  them,  and  proof  of  their  value  was  quite 
immaterial. 

The  evidence  rejected  was  properly  excluded 
on  another  ground.  The  defendants  were 
charged  in  the  declaration  with  a  joint  liability, 
but  there  was  no  privity  between  them,  either 
by  law  or  contract.  The  evidence  offered  was 
to  show  a  joint  liability.  So  far  as  it  went  it 
failed  to  do  this;  on  the  contrary,  it  was  made 
to  appear  that  each  of  the  defendants  was  build- 
ing its  own  part  of  the  structure  at  its  own  ex- 
pense, and  for  its  own  use.    After  the  award 

liability,  as  the  evidence  ^admitted  clearly 
showed.  And  the  evidence  offered  did  not  tend 
to  establish  a  joint  liability.  It  did  not,  there- 
fore, support  the  case  made  in  the  declaration, 
and  was  properly  excluded  from  the  jury.  As 
the  plaintiff  asked  no  leave  to  amend,  this  rul 
ingof  the  court  is  not  a  ground  of  error. 

We  find  no  error  in  the  record.    The  judg- 
ment of  the  Circuit  Court  mutt  be  affirmed. 

True  copy.  Test: 

James  H.  McKenney ,  Clerk,  Sup.  Court,  U.  8. 

Cited— 10  N.  W.  Rep.,  4SS. 


HALLET  KILBOURN,  Ptff.  in&rr.,     U  08  ] 
«. 

JOHN  G.  THOMPSON  kt  al. 

(See  S.  C,  18  Otto,  168-205.) 

Bight  of  House  of  Representative*  to  punish  for 
contempt— power  to  punish  its  own  members— 
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abmnt  members — qualification  of  members — im- 
peachment— -power  to  punish  witness — limit  of 
power— governmental  powers — invalid  resolu- 
tion— want  of  authority— power  of  courts — 
false  imprisonment— privileges  of  members. 


1.  The  right  of  the  House  of  Representatives  to 
punish  citizens  for  a  contempt  of  its  authority  or  a 
breach  of  its  privileges,  can  derive  no  support  from 
the  precedents  and  practices  of  the  two  Houses  of 
the  English  Parliament,  nor  frbm  the  adjudged 
cases  in  which  the  English  courts  have  upheld  these 
practices. 

2.  Whether  this  power  exists  as  one  nectxsary  to 
enable  either  House  of  Congress  to  exorcise  suc- 
cessfully its  function  of  legislation,  is  a  proposition 
which  this  court  does  not  propose  to  decide  in  the 
present  case. 

a  The  Constitution  expressly  empowers  each 
House  to  punish  its  own  members  for  disorderly 
behavior.  There  is  no  reason  to  doubt  that  this 
punishment  may  in  a  proper  case  be  imprisonment, 
and  that  it  may  be  for  refusal  to  obey  some  rule  on 
that.subject  made  by  the  House  for  tho  preserva- 
tion of  order. 

4.  So.  also,  the  penalty  which  each  House  is  au- 
thorized to  inflict,  in  order  to  compel  the  attend- 
ance of  absent  members,  may  be  imprisonment ;  and 
this  may  be  for  a  violation  of  some  order  or  stand- 
ing rule  on  that  subject 

6.  By  the  Constitution,  each  House  is  made  the 
Judge  of  the  election  and  qualification  of  its  mem- 
bers. The  House  of  Representatives  has  tho  sole 
right  to  Impeach  officers  of  the  Government,  and 
the  Senate  to  try  them. 

8.  No  person  can  be  punished  for  contumacy  as  a 
witness  before  either  House,  unices  his  testimony  is 
required  in  a  matter  into  which  that  House  has  ju- 
risdiction to  inquire, 

7.  Neither  of  these  bodies  possesses  the  general 
power  of  making  inquiry  into  the  private  affairs  of 
the  citizen. 

8.  All  the  powers  intrusted  to  Government,  whether 
state  or  national,  are  divided  into  the  three  jrand 
departments,  the  executive,  the  legislative  and  the 
Judicial.  The  powers  confided  to  one  of  these  depart- 
ments, by  the  Constitution,  cannot  be  exerc  jed  by 
another. 

9.  The  House  of  Representatives  in  passing  a  res- 
olution reel  ting  that  the  U.  8.  Is  a  creditor  of  Jay 
Cooke  8s  Co.  ana  appointing  a  committee  to  inquire 
Into  the  nature  and  history  of  the  real  estate  pool, 
not  only  exceeded  the  limit  of  its  own  authority, 
but  assumed  a  power  which  could  only  be  properly 
exercised  by  another  branch  of  the  government,  be- 
cause it  was  in  its  nature  clearly  Judicial. 

10.  The  committee,  therefore,  had  no  lawful  au- 
thority to  require  Kil bourn  to  testify  as  a  witness 
beyond  what  be  voluntarily  chose  to  tell,  and  the 
orders  and  resolutions  of  the  House  and  the  war- 
rant of  the  Speaker,  under  which  Kilbourn  was 
imprisoned  for  refusal  to  testify  before  such  com- 
mittee, are  void  for  want  of  Jurisdiction  in  that 
body;  and  his  imprisonment  for  such  refusal  was 
without  any  lawful  authority. 

11.  Anderson  v.  Dunn  (6  Wh  eat.,  204),  limited  and 
partially  overruled. 

12.  This  court  does  not  concede  that  the  Houses  of 
Congress  possess  this  general  power  of  punishing  for 
contempt.  The  cases  in  which  they  can  do  this  are 
very  limited.  The  House  of  Representatives  is  not 
the  final  Judge  of  Its  own  power  and  privileges  in 
oases  in  which  the  rights  and  liberties  of  the  sub- 
ject are  concerned,  but  the  legality  of  its  action  may 
be  examined  and  determined  by  this  court. 

13.  The  Resolution  of  the  House  of  Representa- 
tives, finding  Kilbourn  guilty  of  contempt,  and  the 
warrant  of  its  Speaker  for  his  commitment  to  prison 
are  not  conclusive,  and  arc  not  Justification  in  an 
action  brought  by  him  for  false  imprisonment. 

14.  Members  of  the  Houseof  Representatives  who 
did  not  personally  assist  In  tho  arrest  of  Kilbourn 
or  his  imprisonment,  nor  order  or  direct  the  same, 
except  by  their  votes  and  by  their  participation  as 
members  in  the  official  acta  and  proceedings  of  the 
House,  cannot  be  held  liable  in  such  action. 

15.  The  constitutional  privilege  of  freedom  of 
speech  and  debate  applies  to  things  generally  done, 
in  a  session  of  the  House,  by  one  of  its  members  in 
relation  to  the  business  before  it. 


878 


[No.  18.] 


Argued  Jan.  18,  U,  1880.  Decided  Jan.  U, 
1881.  Rescinded  Feb.  28,  1881.  Redeeided 
Feb.  S8,  1881,  a*  of  Jan.  £4,  1881. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  case  is  fully  stated  by  the  court. 
Messrs.  Charles  A.  Eldredjre,  Enoch 
Totten  and  N.  L.  Jeffries,  for  plaintiff  in 
error: 

Did  the  House  of  Representatives  possess  the 
power  to  punish  the  plaintiff,  as  for  a  contempt, 
upon  the  facts  set  out  in  the  special  pleas? 

It  did  not,  because  of  the  Act  of  Congress, 
approved  Jan.  24, 1857, 11  Stat.at  L. ,  155,  as  the 
same  was  modified  by  Congress  in  the  Revised 
Statutes  of  the  United  States,  Sees.  102,  104. 

"Sec.  102.  Every  person  who,  having  been 
summoned  as  a  witness  by  the  authority  of  either 
House  of  Congress  to  give  testimony  or  to  pro- 
duce papers  upon  any  matter  under  inquiry  be- 
fore either  House  or  any  committee  of  either 
House  of  Congress,  willfully  makes  default,  or 
who,  having  "appeared,  refuses  to  answer  any 
question  pertinent  to  the  question  under  inquiry, 
shall  be  deemed  guilty  of  a  misdemeanor,  pun- 
ishable by  a  fine  of  not  more  than  $1,000  nor 
less  than  $100,  and  imprisonment  in  a  common 
jail  for  not  less  than  one  month  nor  more  than 
twelve  months. 

Sec.  104.  Whenever  a  witness  summoned 
as  mentioned  in  section  102  fails  to  testify,  and 
the  facts  are  reported  to  either  House,  the  Pres- 
ident of  the  Senate  or  the  Speaker  of  the  House, 
as  the  case  may  be,  shall  certify  the  fact,  under 
the  seal  of  the  Senate  or  House,  to  the  District 
Attorney  of  the  District  of  Columbia,  whose 
duty  it  shall  be  to  bring  the  matter  before  the 
grand  jury  for  their  action."   Rev.  Stat.,  17. 

When  the  statute  fixes  the  punishment  for  an 
offense,  no  other  punishment,  be  it  greater  or 
less,  can  be  inflicted,  Haney  v.  State,  5  Wis. ,  529; 
Serinegrourv.  State,  1  Chand.,  48. 

This  is  true  in  matters  of  contempt.  Bicldey 
v.  Com.,  2  J.  J.  Marsh.,  572;  Ex  parte  Edwards, 
11  Fla.,  M;  Dunham  v.  State,  6  Iowa,  245;  Peo- 
plev.  Liseomb,  60  N.  Y.,  559. 

Double  penalties  cannot  be  inflicted.  Driskill 
v.  Parish,  8  McLean,  640;  Brooklyn  v.  Toynbee, 
81  Barb. ,  282;  Sipperly  v.  R.  R.  Co. ,  9  How.  Pr. , 
83;  Wasltburnv.  Mclnroy,  7  Johns.,  134;  Tiffany 
v.  Driggs,  13  Johns.,  253. 

Because,  as  a  punishment,  the  law  has  de- 
nounced a  loss  of  two  of  the  rights  of  citizen- 
ship, it  does  not  follow  that  a  third  right  is  to 
be  withheld  from  the  delinquent.  Indeed,  the 
.reverse  result  is  the  reasonable  deduction,  be- 
cause it  is  clear  on  common  principles  that  no 
penalty  for  crime  can  be  inflicted  except  that 
which  is  expressly  prescribed.  The  fact  that 
several  penal  consequences  are  annexed  by  stat- 
ute to  the  commission  of  a  breach  of  law,  can- 
not warrant  the  aggravation,  by  the  judicial 
hand,  of  the  punishment  prescribed. 

State  v.  Pritchard,  12  Am.  Law.  Reg.  (N.  S.), 
518,  and  19  N.  J. ;  Ex  parte  Lange,  18  Wall.,  163 
(85  U;  S.,  XXI.,872);i&a:v.  Wright.l  Burr.,  544; 
State  v.  Bishop,  7  Conn.,  185;  Rcspublica  v.  Dc 
Longchamps,  1  Dall.,  116;  Scrinegrour  v.  State 
(supra);  Emery's  Case,  107  Mass.,  172;  State  v. 
Egglesht,  41  Iowa,  574. 

Perjury  being  punished  by  the  ordinary  crim- 

108  U.  S. 


Digitized  by 


Google 


1380. 


Kxl bourn  t.  Thompson. 


168-905 


inal  tribunals,  is  not  punishable  as  a  contempt. 
Cush.  Par.  L.,  sees.  1019-1014. 

This  author  declares  that  there  are  many 
crimes  which  the  House  has  no  jurisdiction  to 
punish.    Cush.,  1052. 

The  fact  that  Congress  provided  by  the  Stat- 
ute of  1857,  for  the  indictment  and  trial  of  a  re- 
cusant witness  is  conclusive  of  the  intention  of 
Congress  to  have  the  whole  case  tried  and  de- 
termined in  the  court,  so  that,  whether  the  wit- 
ness has  criminally  refused  to  answer  shall  be 
ascertained  by  the  verdict  of  a  jury. 

The  power  claimed  here  is  purely  judicial, 
and  the  only  powers  expressly  grauted  by  the 
Constitution  to  the  House,  which  have  any  sim- 
ilarity to  judicial  power,  are: 

1.  It  shall  be  the  judge  of  the  election,  re- 
turns and  qualifications  of  its  own  members. 

2.  It  may  authorize  a  number  smaller  than  a 
quorum  to  compel  the  attendance  of  absent  mem- 
hers,  in  such  manner  and  under  such  penalties 
u-.i  it  may  provide. 

8.  It  may  punish  its  members  for  disorderly 
behavior  and,  with  the  concurrence  of  two 
thirds,  expel  a  member. 

4.  And  it  lias  the  sole  power  of  impeachment. 

These  powers  partake  of  a  judicial  nature,  but 
neither  House  can  exercise  the  judicial  instru- 
ments of  the  courts,  such  as  the  subpama,  duces 
tecum,  fieri  facias,  and  the  like,  without  an  Act 
of  Congress,  made  under  the  general  power  con- 
tained in  the  last  paragraph  of  section  8,  article 
I.,  to  pass  all  laws"  necessary  and  proper,"  etc., 
■etc.  Nor  can  either  House  authonze  one  of  its 
own  members  to  administer  oaths.  This  power 
-was  given  by  the  Act  of  Congress  of  May  8, 1798. 
R.S.,17. 

All  investigating  committees  ordered  by  the 
House,  unless  authorized  by  an  Act  of  Con- 
gress passed  to  carry  into  execution  one  or  more 
of  the  powers  above  named,  vested,  by  the 
Constitution,  in  the  House  of  Representatives, 
are  unauthorized  and  unwarranted  by  law.  If 
crime  has  been  committed,  the  grand  jury  shall 
in  v  estimate ;  if  fraud,  the  courts  of  equity  and  law. 

All  the  judicial  power  is  vested  in  the  courts 
by  the  Constitution. 

Implied  powers  do  not  exist  in  either  House. 

The  argument,  that  the  English  Parliament 
punishes  for  contempts,  is  unsound.  We  are 
xiot  governed  under  the  British  constitution. 

Parliament  exercises  this  power  under  posi- 
tive law. 

The  powers  of  the  States  of  the  United  States 
are  plenary;  they  possess  all  the  powers  not  del- 
egated to  the  United  States. 

All  state  courts  punish  for  contempts  by 
virtue  of  express  statutory  enactments,  and  so 
<lo  the  United  State  Courts. 

As  to  latter,  see  R.  S.,  sees.  721,  725. 

The  argument  that  it  is  necessary  for  self -pro- 
tection or  maintenance  of  good  order,  is  also 
unsound.  Congress  may,  by  law,  provide  for 
t  he  punishment  of  all  offenders  against  good  or- 
der, under  the  last  paragraph  of  section  8,  arti- 
cle I.  of  the  Constitution.  It  has  done  so  by 
providing  a  Sergcant-at-Arms  and  assistants  for 
both  Houses  of  Congress.   K.  S.,  pp.  9,  10. 

The  power  to  punish  for  contempt  cannot  be 
held  to  be  implied  without  violating  many  car- 
-dinal  provisions  of  the  Constitution,  to  wit: 

1.  The  10th  Amendment,  relating  to  the  re- 
served rights  of  the  People. 
See  13  Otto. 


2.  The  1st  section,  article  HI.,  depositing  the 
judicial  power  of  the  United  States  in  the  Su- 
preme and  inferior  courts. 

8.  The  4th  Amendment,  preserving  the  right 
of  the  People  to  be  secure  in  their  persons, 
houses,  papers,  and  effects  against  unreasonable 
searches. 

4.  The  8d  paragraph,  section  9,  article  L, 
which  declares  that  no  ex  post  facto  law  shall  be 
passed. 

There  is  no  written  law  on  the  subject  of  pun- 
ishing contempts  in  the  House,  and  the  penalty 
is  declared  after  the  fact,  and  the  degree  there- 
of rests  in  the  irresponsible  discretion  or  caprice 
of  the  members  of  the  House. 

5.  The  5th  Amendment :  (a)  it  puts  a  man 
twice  in  jeopardy;  (b)  it  deprives  him  of  his 
liberty  without  "due  process"  of  law. 

6.  The  3d  paragraph  of  seefon  2,  article  III., 
which  provides  that  the  trial  of  all  crimes,  ex- 
cept in  cases  of  impeachment,  shall  be  by  jury. 
A  contempt  of  court  is  an  offense  against  the 
United  States.  See  authorities  in  next  para- 
graph. There  is  no  such  tiling  as  an  offense 
against  the  House  of  Representatives. 

7.  The  2d  section,  article  II.,  which  confides 
to  the  Executive  the  power  "To  grant  reprieves 
and  pardon  all  offenses  against  the  United 
States,  except  in  cases  of  impeachment."  See 
3  Story,  Const.,  sec.  1495,  where  he  says  a  cit- 
izen committed  by  the  House  for  contempt  is 
beyond  the  reach  of  the  pardoning  power. 

In  re  MuUee,  7  Blatchf . ,  28;  Ex  parte  Kearney, 
7  Wheat.,  38  ;  In  re  Dixon,  8  Ops..  622 ;  In  re 
Rowan,  4  Ops.,  458;  In  re  Drayton  <£•  Sears,  5 
Ops.,  579;  State  v.  Sauvinet,  24  La.  Ann.,  119. 

8.  It  violates,  also,  the  provisions  of  the  2d 
paragraph  of  article  VI.,  which  provides  that 
"This  Constitution,  and  laws  of  the  United 
States  which  shall  be  made  in  pursuance  there- 
of, *  *  *  shall  be  the  supreme  law  of  the 
land."  This  implied  power,  if  sustained,  will 
override  the  Act  of  Jan.  24,  1857,  and  sections 
102,  103,  R.  8. 

It  has  been  recently  held  by  the  Privy  Coun- 
cil of  Great  Britain,  that  the  power  to  punish 
for  contempt  was  not  inherent  in  legislative  as- 
semblies, nor  necessary  to  the  proper  discharge 
of  their  duties.  In  one  of  the  opinions,  the 
case  of  Anderson  v.  Dunn,  6  Wheat.,  225,  and 
the  assertions  of  Judge  Story,  in  his  Commen- 
taries on  our  Constitution,  were  referred  to  with 
disapprobation.  Kielley  v.  Carson.A  Moore  (P. 
C),  63;  Fenton  v.  Hampton,  11  Moore  (P.  C.), 
847;  Doyle  v.  Falconer,  L.  R.,  1  P.  C,  328.  It 
was  denied  that  the  House  of  Commons  had 
this  power  as  a  necessity,  but  possessed  it  only 
from  long  use  of  it.  In  the  case  of  Aiclley  v. 
Carson,  4  Moo.  (P.  C),  63,  a  reargument  was 
ordered  by  the  court,  and  it  was  reargued  be- 
fore the  Lord  Chancellor,  Lyndhurst,  Lords 
Brougham,  Denman,  Abinger,  Cottcnham  and 
Campbell, the  Vice- Chancellor  of  England,  Shad- 
well,  the  Jjnrd  Chief  Justice  of  the  Common 
Pleas,  Tindall,  Mr.  Justice  Erskine,  Dr.  Lush- 
ington,  and  Baron  Parke  ;  the  hitter  delivered 
the  opinion. 

The  original  Resolution  of  the  House  upon 
which  the  investigating  committee  was  ordered, 
stated  no  case  nor  subject-matter  about  which  a 
legislative  body  has  jurisdiction  to  inquire.  It 
contemplated  no  legislation  nor  legislative  duty. 

If  it  referred  to  anything  or  any  matter  in 
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which  the  United  States  or  the  public  had  any 
interest,  such  thing  or  matter  was  alleged  to  be 
judicial  and  then  pending  in  the  court,  and  not 
the  subject  of  any  legislative  action.  Nor  had 
the  legislative  deportment  any  right  to  interfere 
therein.  Cushing,  sees.  611,  640-642, 648, 649, 
1106,  1107. 

No  court  nor  officer  can  acquire  jurisdiction 
by  the  mere  assumption  or  assertion  of  it,  nor 
by  falsely  alleging  the  existence  of  facts  on 
which  jurisdiction  depends. 

People  v.  Camels,  5  Hill  (N.  Y.),  164. 

The  warrant  is  void  on  the  face  of  it.  It  dele- 
gated a  discretion  to  the  Sergeant-at-  Arms,  which 
is  judicial,  and  which  cannot  legally  be  dele- 
gated to  any  mere  ministerial  or  executive  of- 
ficer. 

Oeisse  v.  Beall,  5  Wis.,  224. 

It  has  been  said  that  it  is  no  reason  against 
the  exercise  of  this  indefinite  and  discretionary 
power,  that  it  may  be  abused  ;  that  it  is  even 
an  indecency  to  suggest  the  possibility  of  its 
abuse  by  so  respectable  a  body  as  the  House  of 
Representatives.  That  the  power  has  been  most 
flagrantly  and  repeatedly  abused,  granting  its 
existence  for  the  sake  of  the  argument,  is  a  tact, 
whatever  the  denunciation  for  knowing  and  ex- 
pressing it. 

Floyas  Case  in  the  British  House  of  Commons, 
cited  iu  May's  Parliamentary  Law,  p.  91,  and 
the  case  of  Patrick  Woods, in  the  House  of  Rep- 
resentatives, are  instances.  The  latter  was  ab- 
solutely tried  for  assault  and  battery,  con- 
demned to  imprisonment  for  three  months, 
beyond  even  the  session  in  which  he  was  con- 
victed, and  the  sentence  was  carried  into  execu- 
tion. 

But  the  liability,  the  possibility  of  abuse, with- 
out any  mode  of  redress,  a  power  so  dangerous 
to  the  liberty  of  the  citizen,  was  said  by  the 
court  in  Emery' t  Case,  107  Mass.,  172,  to  be  a 
powerful  argument  against  the  existence  of  the 
power  in  the  legislative  assembly. 

The  courts  are  all  limited  by  law,  by  statu- 
tory provisions,  in  the  punishment  of  contempts, 
to  those  which  arc  committed  in  their  presence. 
And  yet  the  constitutional  lodgment  of  judicial 
power  in  the  courts  alone  would  seem  to  justify 
trusting  them  with  the  punishment  of  contempts 
in  their  discretion,  much  more  than  a  legislative 
assembly,  if  it  were  fit  or  proper  in  our  govern- 
ment of  written  Constitution  and  laws  to  intrust 
any  department  thereof  with  discretionary  or 
despotic  powers.  Powers  v.  Wyekoff,  6  N.  Y., 
358  ;  People  v.  Edmonds,  15  Barb.,  539. 

There  is  an  ultimate  responsibility  and  ac- 
countability of  the  judges  for  any  usurpation 
or  wrong  they  may  commit.  They  may  be  im- 
peached ;  and  they  act  at  all  times  under  the 
sense  of  this  accountability  and  responsibility. 
Their  victims  may  be  reached  by  the  pardoning 
power. 

But  if  the  House  of  Representatives  has  this 
unbounded  jurisdiction  of  discretion,  there  is 
no  redress.  The  House  may  despoil  any  citizen 
of  his  life,  liberty  or  property,  and  there  is  no 
power  on  earth  to  stay  its  hand!  There  is  no 
redress! 

There  is,  there  can  be,  no  such  unlimited 
power  in  any  department  of  the  government  of 
the  Republic.  Loan  Association  v.  Topeka,  20 
Wall.,  662,  663  [87  U.  8..  XXII.,  461T;  Taylor 
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v.  Porter,  4  Hill,  N.  Y.,  140;  Sedg.  Stat,  and 
Const.  L.,  215. 

The  citations  that  even  the  House  of  Repre- 
sentatives is  not  a  court,  and  that  it  requires 
the  concurrence  of  the  "three  estates"  to  create 
any  new  privilege  in  either  House  of  Parlia- 
ment, and  that  many  of  the  pretensions  of  the 
Commons  are  without  authority  of  law,  based 
upon  and  grown  out  of  a  mere  dictum  of  Lord 
Ellenborough,  will  be  found  in  the  case  of 
Btoekdale  v.  Hansard,  86  Eng.  C.  L.,  91,  92, 
104,  106,  111,  118-120,  128.  That  the  House  of 
Commons  is  a  court  in  any  true  sense,  is  indig- 
nantly denied  by  Lord  Denman  in  his  opinion . 

Messrs.  Frank  H.  Hard  and  Walter  H. 
Smith,  for  defendants  in  error : 

Upon  the  facts  admitted  in  these  pleadings, 
we  propose  to  consider: 

1.  The  power  of  the  House  of  Represcnu;- 
tives  to  arrest  and  commit  persons  guilty  of  a 
contempt  of  its  authority. 

2.  Its  power  to  conclusively  determine  the 
fact  of  contempt ;  and 

8.  The  protection  that  should  be  afforded  to 
those  who  execute  its  commands. 

I.  That  the  House  has  exercised  this  power, 
from  the  foundation  of  the  government  to  the 
present  time,  is  abundantly  shown  by  the  record 
of  its  proceedings.  Among  the  cases  that  might 
be  cited,  we  refer  to  the  following: 

Case  of  Robert  Randall,  House,  1795;  charged 
with  an  attempt  to  corrupt  members  of  the 
House; 

Caseof  William  Duane,8enate,  1800;  charged 
with  having  published  a  libel  on  the  Senate. 

Caseof  John  Anderson,  House,  1818;  charged 
with  bribery; 

Anderson  v.  Dunn,  6  Wheat.,  204. 

Caseof  Samuel  Houston, 1S32, House;  charged 
with  having  assaulted  a  member  of  the  House; 

Case  of  John  Nugent,  Senate,  1848;  charged 
with  refusing  to  answer  as  a  witness; 

Case  of  J.  W.  Simonton,  House,  1857  ;  same 
charge; 

Case  of  J.  D.  Williamson,  House,  1858; 
charge,  contumacy  as  a  witness; 

Case  of  John  W.  Wokott,  House,  1858;  same 
charge; 

Case  of  Thaddeus  Hyatt,  Senate,  1860;  same 
charge; 

Case  of  Patrick  Woods,  House,  1870:  assault 
on  a  member; 

Cases  of  H.  J.  RamsdeU  and  L.  S.  White,  Sen- 
ate, 1871;  refusing  to  testify; 

Case  of  Joseph  2?.  Stewart,  House,  1878;  sam* 
charge. 

In  each  of  these  cases  the  persons  charged 
were  actually  taken  into  custody  by  the  Ser- 
geant-at-Arms  of  the  respective  Houses. 

That  the  House  of  Representatives  has  the 
right  .to  arrest  and  commit  for  contempt,  has 
been  settled  by  the  judgment  of  this  court. 

In  Anderson  v.  Dunn  (supra),  the  court  said: 

"  The  present  question  is:  what  is  the  extent 
of  the  punishing  power  which  the  deliberative 
assemblies  of  the  Union  may  assume  and  exe- 
cute, on  the  principle  of  self-preservation?  An- 
alogy and  the  nature  of  the  case  furnish  the 
answer:  the  least  possible  power  adequate  to  the 
end  proposed,  which  is  the  power  of  imprison- 
ment. It  may ,  at  first  view  and  from  the  history  of 
the  practice  of  our  legislative  bodies,  be  thought 
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to  extend  to  other  inflictions.  But  every  other 
will  be  found  to  be  mere  commutation  for  con- 
finement, since  commitment  alone  is  the  alter- 
native, where  the  individual  proves  contuma- 
cious. And  even  to  the  duration  of  imprison- 
ment a  period  is  imposed  by  the  nature  of  things, 
since  the  existence  of  the  power  that  imprisons 
is  indispensable  to  its  continuance ;  and  although 
the  legislative  power  continues  perpetual,  the 
legislative  body  ceases  to  exist  on  the  moment 
of  its  adjournment  or  periodical  dissolution;  it 
follows  that  imprisonment  must  terminate  with 
that  adjournment." 

Wickcllmusen  v.  Willett,  10  Abb.  Pr.,  164, was 
an  action  brought  by  the  plaintiff  against  the 
defendant,  who  was  a  sheriff,  for  the  escape  of 
one  John  D.  Williamson,who  had  been  arrested 
upon  execution  against  his  person  and  was  con- 
lined  within  the  liberties  of  the  jail. 

The  defense  was,  that  Williamson  had  been 
subpoenaed  by  the  House  of  Representatives  of 
Congress  to  appear  before  said  House,  or  a  com- 
mittee thereof,  and  give  evidence  in  a  matter 
then  pending  and  under  investigation  by  said 
Housc.and  within  its  jurisdiction;  that  William- 
son, being  so  confined  within  the  jail  limits,  did 
not  appcr  in  response  to  said  subpoena,  and 
thereupon  he  was  adjudged  in  contempt  of  the 
House,  and  a  warrant  duly  issued  to  the  Ser- 
gcant-at-Arms  to  bring  him  forthwith  before 
the  House  to  answer  said  charge;  and  the  Ser- 
gennt-at-Arras  did  arrest  him  within  the  jail 
liberties,  and  take  him  before  said  House,  and 
while  he  was  thus  in  charge  of  the  Sergeant-at- 
Arms,  this  suit  was  brought. 

Hoffman,  Judge,  reviewed  at  length  the  au- 
thorities, and  among  other  things  said: 

"  In  my  judgment,  neither  branch  of  Con- 
gress has  the  right  to  disclaim  the  power  I  deem 
it  to  possess,  and  which  in  this  instance  the 
House  of  Representatives  has  exercised.  It  is  a 
power  clothed  with  a  trust,  and  vested  for  the 
fulfillment  of  a  trust.  *  *  *  *  It  cannot 
be  renounced  without  impairing  the  means  of 
duly  executing  the  office  committed  to  that 
body  and,  therefore,  may  not  be  relinquished 
without  a  breach  of  duty."  *  *  •  "  U  the 
views  I  have  taken  be  correct,  the  being  out  of 
prison  was  upon  a  process  equivalent  to  a  habeas 
corpus,  or  in  a  case  provided  by  law." 

Bee,  Tata  v.  Lansing,  9  Johns.,  417;  Hiss  v. 
Jiartlctt,  3  Gray,  468;  Johnston  v.  Com.,  1  Bibb, 
596. 

The  same  rule  is  laid  down  in  all  the  text 
books. 

1  Kent,  11th ed.,  244;  Story,  Const.,  sees.  846, 
849;  Rawle,  Const.,  264. 

It  is  very  forcibly  stated  in  Sergeant,  Const. 
L.,854. 

"  The  grant  in  the  Constitution,  of  power  to 
punish  or  expel  members,  does  not  abridge  this 
power.  That  is  only  a  grant  of  an  additional 
power  which  might  otherwise  have  been  ques- 
tioned. They  are  not  bound,  in  the  first  in- 
stance, to  define  such  contempts  and  ascertain 
their  punishment  by  legislative  Act.  The  modes 
in  which  this  offense  may  be  committed  are  not, 
in  their  nature,  susceptible  of  legislative  defini- 
tion. Such  power  is  indisputably  necessary  to 
the  security  and  liberty  of  the  public  function- 
aries and  to  the  safety  of  the  people."  The 
same  doctrine  is  held  by  the  English  courts. 

Murray's  Case,  1  Wils.,  299. 
See  13  Otto. 


In  Burdett  v.  Abhott,  14  East,  1.,  the  subiect 
was  exhaustively  examined  by  Lord  Ellen- 
borough,  C/t.  J.  Abbott  brought  an  action  of 
trespass  against  Burdett,  for  arresting  and  con- 
fining him  in  the  Tower  of  LondoD.  The  de- 
fendant justified  on  the  ground  that  he  was  the 
Speaker  of  the  House  of  Commons. 

See,  Beaumont  v.  Barrett,  1  Moor  j  v*-.  C), 
59;  Cosset  v.  Hotcard,  10  Ad.  &  Ell.  (N.  8.),  441 . 

II.  The  decision  of  the  House  of  Representa- 
tives, as  to  the  fact  of  contempt,  is  conclusive 
and  cannot  be  collaterally  impeached. 

Having  jurisdiction,  its  decision  must  be  final 
and  conclusive  unless  reviewed  by  some  higher 
authority  on  error  or  appeal.  But  there  is  no 
such  higher  authority. 

In  the  case  of  Anderson  v.  Dunn,  6  Wheat., 
225,  the  plea  did  not  set  out  the  facts  that  con- 
stituted the  contempt.  It  alleged  simply  that 
Anderson  had  been  adjudged  guilty  of  a  con 
tempt.  This  court  must  have  regarded  the  mat- 
ter as  conclusively  settled  by  the  judgment  of 
the  House. 

In  Ex  parte  Kearney,  7  Wheat.,  38,  this  court 
held  that  Kearney, who  had  been  committed  to 
iail  by  the  Circuit  Court  of  the  District  of  Co- 
lumbia, for  refusing  to  answer  a  question  put  to 
him  on  the  trial  of  a  criminal  case,  could  not  be 
discharged  on  a  habeas  corpus,  because  the  judg- 
ment for  contempt  was  final  and  could  not  be 
reversed  by  this  court. 

Hurd,  on  Habeas  Corpus,  2d  ed. ,  405,  says,  the 
decision  is  conclusive  unless  absolutely  void. 

In  Stock-dale  v.  Hansard,  9  Ad.  &  El.,  1,  Lord 
Den  man  said: 

"  Where  the  subject-matter  falls  within  their 
jurisdiction,  no  doubt  we  cannot  question  their 
judgment;  but  we  are  now  inquiring  whether 
the  subject-matter  does  fall  within  the  jurisdic- 
tion of  the  House  of  Commons." 

In  the  case  of  Sfieriff  of  Middlesex,  11  Ad.  & 
El.,  278,  the  warrant  did  not  set  out  the  par- 
ticulars of  the  contempt  of  the  House  of  Com- 
mons, but  tb?  court  held  the  warrant  good.  The 
sameprincipleisheld  inBurdett  \.AbboU(supra), 
and  Ctossct  v.  Howard  (supra). 

In  the  case  now  under  consideration,  all  the 
defendants  except  Thompson, who  was  the  Ser- 
geant-at-Anns,  were  members  of  the  House, 
and  took  no  part  in  the  proceedings  against  the 
plaintiff  or  in  his  arrest,  except  in  making  their 
report  to  the  House,  and  in  voting  on  the  same 
and  the  resolutions  adopted  by  the  House.  If 
they  are  liable  for  these  votes,  then  every  mem- 
ber of  the  House,  who  voted  in  the  same  way, 
is  equally  liable,  and  the  provision  of  the  Con- 
stitution that  "For  any  speech  or  debate  in 
either  House,  they  shall  not  be  questioned  in 
any  other  place"  is  of  no  avail.  (Art.  1,  sec.  6.) 

In  thus  casting  their  votes,  they  were  acting 
as  members  of  a  court  of  judicature,  overasut 
ject  of  which  they  had  jurisdiction,  and  there- 
fore, were  not  liable  to  a  private  action. 

Randall  v.  Brigham,  7  Wall.,  528  (74  U.  S., 
XIX.,  285);  Bradley  v.  Fisher,  18  Wall.,  886(80 
U.  S.,  XX.,  646). 

in.  What  protection  the  law  g  ves  to  officer? 
of  the  House  of  Representatives  who  execute  its 
commands. 

This  is  a  case  in  which  the  House  had  juris- 
diction, for  it  is  well  settled  that  a  person  is 
bound  to  obey  the  subpoena  of  the  House  and 
appear  before  its  committees. 
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WickelJiausenv.  Willett  (supra);  Burnham  v. 
Morrissey.  14  Gray,226;  Emery"!  Case,  107  Mass., 
180. 

It  was  a  complete  protection  to  him  upon  the 
principle  determinedjn  Erakine  v.  Hohnbach,  14 
Wall..613(81  U.S.,XX.,745);&itw«*rfv.  Bough- 
tm,  5  Wend.,  171;  Earl  v.  Camp,  10  Wend.,568; 
Chegaray  v.  JenJcins,  5  N.  Y.,  876;  Sprayue  v. 
liirchard,!  Wis.  ,457. 

In  Haffin  v.  Mason,  15  Wall.,  671  (82  U.  S., 
XXI.,  IOC),  the  same  doctrine  was  maintained. 

Punishment  of  an  indictable  act  for  contempt 
docs  not  bar  a  prosecution  for  the  crime. 

Rex  v.  Offulston,  2 Str.,1107;  Kingv.  Pieraon, 
Andrews,  810;  State  v.  Taney,  Car.  L.  Repos., 
519;  State  v.  Wood  fin,  5  Ired.,  199;  State  v.WiU- 
fMM,2Specr(8.  C.),  26. 

In  Ex  parte  Brounsall,  2  Cowp.,  829,  Lord 
Mansfield  held  that  an  attorney  who  had  been 
convicted  of  stealing  a  guinea  and  had  been 
burnt  in  the  hand  therefor,  should  be  stricken 
from  the  roll  of  attorneys. 

See,  Vcrtncrv.  Marti w,10Sm.&M., 103; Foster 
v.  Com.,  8  Watts  &  S.,  77;  In  re  King,  8  Q.  B., 
129;  Jnrc  Wright,  1  Exch.,  658;  Reyinav.  Mar- 
Hnfi  Cox  (C.C.),856;  People  v.  Ste"ns,lS  Wend. , 
341;  Levy  v.  State,  6Ind.,  281;  Jfaldov.  Wallace, 
12  Ind.,  569;  Phillips  v.  People,  55  111.,  429;  2 
Bishop,  Cr.  L.,6th ed., sec.  264;  Moores. People, 
14  How.,  18. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  8upreme  Court 
of  the  District  of  Columbia. 

The  plaintiff  in  error  sued  the  defendants  in 
that  court  in  an  action  of  trespass  for  false  im- 
prisonment, charging  them  with  taking  him 
from  his  house  with  force  and  arms,  and  de- 
taining him  as  a  prisoner  in  the  common  jail  of 
the  District  for  forty-live  days,  without  any 
reasonable  or  probable  cause,  contrary  to  law, 
and  against  his  will. 

Michael  C.  Kerr,  who  was  also  sued  as  one 
of  the  defendants,  died  before  service  of  proc- 
ess, and  the  suit  abated  as  to  him. 

John  G.  Thompson  pleaded  separately:  first, 
the  general  issue;  and,  second,  a  special  plea 
of  justification,  which  will  be  more  fully  con- 
sidered, founded  on  the  fact  that  in  what  he  did 
he  acted  as  Sergeant-at-Arms  of  the  House  of 
Representatives  of  the  Congress  of  the  United 
States,  und  under  its  orders. 

The  other  defendants  pleaded  jointly  the 
general  issue,  and  a  plea  of  just  ification  similar 
to  Thompson's,  except  that  they  alleged  them- 
selves to  have  been  members  of  the  House  of 
Representatives,  and  members  of  a  committee 
of  that  House,  and  that  what  they  did  was  in 
that  capacity,  and  was  warranted  by  the  cir- 
cumstances, which  they  fully  set  out  in  the  plea. 

To  both  these  special  pleas  the  plaintiff  de- 
murred, and  his  demurrer  being  overruled,  a 
judgment  was  rendered  for  the  defendants. 
The  case,  therefore,  stands  before  us  as  it  did 
in  the  Supreme  Court  of  the  District,  on  the 
sufficiency  of  these  special  pleas.  They  arc 
somewhat  long,  are  very  full  in  their  statement 
of  the  f  acts  which  are  supposed  to  justify  the  im- 
prisonment of  the  plaintiff,  and  relying  as  they 
do  on  the  privileges  of  the  House  of  Represen- 
tatives, they  present  a  question  or  rather  ques- 
tions.of  serious  impor»<uiceforour  consideration. 
482 


As  the  plea  of  Mr.  Thompson  sets  out  the 
facts  on  which  nil  the  defendants  rely,  with 
such  slight  exceptions  as  will  be  noticed  spe- 
cifically in  regard  to  the  other  defendants,  we 
will  here  give  the  substance  of  it.  He  alleges 
that  the  Congress  of  the  United  States  was  in 
session  at  Washington  during  the  time  of  the 
trespasses  with  which  defendants  arc  charged: 
That  Michael  C.  Kerr  was  Speaker  t>f  the 
House  of  Representatives,  George  M.  Adams 
was  Clerk,  anil  he,  the  dcfcndant.was  Sergeant- 
at-Arms  of  that  body,  duly  authorized  and  re- 
quired to  execute  the  commands  of  said  House, 
together  with  all  such  process  issued  by  author- 
ity thereof  as  should  be  directed  to  him  by  the 
Speaker.  The  plea  then  states  that  the  House 
being  in  session  on  the  24th  day  of  January, 
A.  D.,  1876,  adopted  the  following  Preamble 
and  Resolution: 

"Whereas,  the  Government  of  the  United 
States  is  a  creditor  of  the  firm  of  Jay  Cooke  & 
Co.,  now  in  bankruptcy,  by  order  and  decree 
of  the  District  Court  of  the  United  States  in  and 
for  the  Eastern  District  of  Pennsylvania,  re- 
sulting from  the  improvident  deposits  made  by 
the  Secretary  of  the  Navy  of  the  United  States 
with  the  London  branch  of  the  said  house  of 
Jay  Cooke  &  Co.,  of  the  public  moneys ;  and 
whereas,  the  matter  known  as  the  real-estate 
pool  was  only  partially  inquired  into  by  the  late 
joint  select  committee  to  inquire  into  the  affairs 
of  the  District  of  Columbia,  in  which  Jay 
Cooke  &  Co.  had  a  large  and  valuable  interest; 
and  whereas,  Ed-vin  M.  Lewis,  trustee  of  the 
estate  and  effects  of  said  firm  of  Jay  Cooke  & 
Co.,  has  recently  made  a  settlement  of  the  in- 
terest of  the  estate  of  Jay  Cooke  &  Co.  with  the 
associates  of  said  firm  of  Jay  Cooke  &  Co.,  to 
the  disadvantage  and  loss,  as  it  is  alleged,  of 
the  numerous  creditors  of  said  estate,  including 
the  Government  of  the  United  States  ;  and 
whereas,  the  courts  are  now  powerless,  by  rea- 
son of  said  settlement ,to  afford  adequate  redress 
to  said  creditors : 

Resolved,  That  a  special  committee  of  five 
members  of  this  House,  to  be  selected  by  the 
Speakcr.be  appointed  to  inquire  into  the  nature 
and  history  of  said  real-estate  pool,  and  the 
character  of  said  settlement,  with  the  amount 
of  property  involved,  in  which  Jay  Cooke  & 
Co.  were  interested,  and  the  amount  paid  or  to 
be  paid  in  said  settlement,  with  power  to  send 
for  persons  and  papers,  and  report  to  this 
House." 

The  plea  then  alleges  the  appointment  of  the 
other  defendants  as  such  committee,  with  one 
Piatt,  who  is  not  sued,  and  their  entry  upon« 
the  performance  of  the  duties  imposed  by  the 
resolution. 

It  is  set  out  that  in  the  progress  of  this  in- 
quiry the  plaintiff  was  duly  subpoenaed,  and 
came  before  them,  and  being  questioned  as  to 
the  members  of  the  real-estate  pool,  refused  to 
answer  the  following  question  on  that  subject : 
'*  Will  you  state  where  each  of  the  five  mem- 
bers reside,  and  will  you  please  state  their 
names  ?" 

The  plea  then  further  alleges  that  "The  said 
Hallet  Kilbourn,  although  ordered  and  com- 
manded by  the  said  subpoena  to  bring  with 
him  and  produce  before  the  said  committee 
certain  records,  papers  and  maps  relating  to 
said  inquiry,  still  when  asked  the  following 
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question  by  the-  said  committee,  '  Mr.  Kilbourn, 
are  you  now  prepared  to  produce,  in  obedience 
to  the  subpoena  duces  tecum,  the  records  which 
you  have  been  required  by  the  committee  to 
produce  ? '  which  records,  papers  and  maps 
were  pertinent  to  the  question  of  inquiry,  the 
said  Hallet  Kilbourn  knowingly  and  wilfully 
refused  to  produce  said  records." 

It  is  then  shown  that  the  committee  reported 
the  matter  to  the  House,  and  further  reported 
that  "The  committee  are  of  opinion  and  report 
that  it  is  necessary  for  the  efficient  prosecutiou 
of  the  inquiry  ordered  by  the  House  that  the  said 
Hallet  Kilbourn  should  be  required  to  respond 
to  the  subpoena  duces  tecum  and  answer  the 
questions  which  he  has  refused  to  answer ; 
and  that  there  is  no  sufficient  reason  why  the 
witness  should  not  obey  said  subpana'duccs 
tscum  and  answer  the  questions  which  he  has 
refused  to  answer;  and  that  his  refusal  as  afore- 
said is  in  contempt  of  this  House." 

Mr.  Kilbourn  was  then,  as  the  plea  states,  ar- 
rested on  the  Speaker's  warrant  on  a  charge  of 
contempt  and  brought  before  the  House,  and 
.•-till  refusing  to  answer  the  same  questions  when 
propounded  to  him  by  the  Speaker  and  to  pro- 
duce the  papers  demanded  of  him  by  the  order 
of  the  committee,  the  House  passed  the  follow- 
ing resolution : 
1 174]  "Resolved,  That  Hallet  Kilbourn  having  been 
heard  by  the  House,  pursuant  to  the  order 
heretofore  made  requiring  him  to  show  cause 
why  he  should  not  answer  questions  propound- 
ed to  him  by  a  committee  and  respond  to  the 
subpoena  duces  tecum  by  obeying  the  same,  and 
having  failed  to  show  sufficient  cause  why  he 
should  not  answer  said  questions  and  obey  said 
subpoena  duces  tecum,  be,  and  is,  therefore, 
considered  in  contempt  of  said  House  because 
of  said  failure. 
1 175]  1.  Resolved,  That  in  purging  nimself  of  the 
contempt  for  which  Hallet  Kilbourn  is  now  in 
custody,  the  said  Kilbourn  shall  be  required  to 
state  to  the  House  whether  he  is  now  willing  to 
appear  before  the  committee  of  the  House  to 
whom  he  has  hitherto  declined  to  obey  a  certain 
jtubpana  duces  tecum,  and  to  answer  certain 
questions  and  obey  said  subpoena  duces  tecum, 
and  answer  said  questions ;  and  if  he  answers 
that  he  is  ready  to  appear  before  said  commit- 
tee and  obey  said  subpoena  duces  tecum,  and 
answer  said  questions,  then  said  witness  shall 
have  the  privilege  to  so  appear  and  obey  and 
answer  forthwith,  or  so  soon  as  said  committee 
can  be  convened,  and  that  in  the  meantime  the 
witness  remain  in  custody;  and  in  the  event 
that  said  witness  shall  answer  that  he  is  not 
ready  to  so  appear  before  said  committee  and 
obey  said  subpoena  duces  tecum,  and  make  an- 
swer to  said  questions  as  aforesaid, then  that  said 
witness  be  recommitted  to  the  said  custody  for 
the  continuance  of  said  contempt,  and  that  such 
custody  shall  continue  until  the  said  witness 
shall  communicate  to  this  House  through  said 
committee  that  he  is  ready  to  appear  before  said 
committee  and  make  such  answer  and  obey 
said  subpoena  duces  tecum;  and  that  in  executing 
this  order  the  Sergeant-at-Arms  shall  cause  the 
said  Kilbourn  to  be  kept  in  his  custody  in  the 
common  jail  of  the  District  of  Columbia." 

The  Speaker  thereupon  issued  to  the  defend- 
ant, Thompson,  as  Sergeant-at-Arms  of  the 
House,  bis  writ, with  the  seal  of  the  House  and 
See  18  Otto. 


the  Speak er'snameduly  affixed  to  it, which  writ, 
after  reciting  the  foregoing  resolutions  in  hoc 
verba,  adds :  "Now,  therefore,  you  are  hereby 
commanded  to  execute  the  same  accordingly. 

The  plea  then  avers  that,  under  the  authority 
of  this  writ,  the  defendant  Thompson  did  arrest 
said  Kilbourn,  using  no  more  force  than  was 
necessary,  and  kept  him  in  custody  in  the 
common  jail  until  he  was  released  by  a  writ  of 
habeas  corpus  issued  by  the  Hon.  David  K. 
Cartter,  Chief  Justice  of  the  Supreme  Court  of 
the  District  of  Columbia,  which  arc  the  same 
trespasses  complained  of,  and  none  other. 

The  other  defendants,  after  pleading  the  same 
matters  set  out  in  Thompson's  plea,  add  the  fol- 
lowing, pertinent  to  themselves  and  not  to  him: 
"And  these  defendants  state  that  they  did 
not,  in  any  manner,  assist  in  the  last  mentioned 
arrest  and  imprisonment  of  the  said  Hallett 
Killxjurn,  nor  were  they  in  any  way  concerned 
in  the  same,  nor  did  they  order  or  direct  the 
same,  save  and  except  by  their  votes  in  favor 
of  the  last  above  mentioned  resolutions  and 
order  commanding  the  Speaker  to  issue  his  war- 
rant for  said  arrest  and  imprisonment,  and  (save 
and  except)  by  their  participation  as  members 
in  the  introduction  of  and  assent  to  said  official 
acts  and  proceedings  of  said  House,  which  these 
defendants  did  and  performed  as  members  of 
the  said  House  of  Representatives  in  the  due 
dUcliarge  of  their  duties  as  members  of  said 
House,  and  not  otherwise. 

Which  are  the  same  several  supposed  tres-  [178] 
passes  whereof  the  said  Hallet  Kilbourn  hath 
above  in  his  said  declaration  complained  against 
these  defendants,  and  not  other  or  dillertnt, 
with  this,  that  these  defendants  do  aver  that  the 
said  Hallett  Kilbourn,  the  now  plaintiff,  and 
the  said  Hallet  Kilbourn  in  the  saia  resolutions, 
orders  and  warrants  respectively  mentioned, 
was  and  is  one  and  the  same  person,  and  that 
at  the  said  several  times  in  this  plea  mentioned, 
and  during  all  the  time  therein  mentioned,  the 
said  Congress  of  the  United  States  was  as- 
sembled, and  sitting,  to  wit:  at  Washington 
aforesaid,  in  the  county  aforesaid,  and  these  de- 
fendants were  and  are  members  of  the  House 
of  Representatives,  one  of  the  Houses  of  said 
Congress,  and  as  such  members,  in  said  partic- 
ipation in  the  action  of  the  House  as  above  set 
forth,  voted  in  favor  of  said  resolutions  and 
orders  as  above  set  forth,  and  saving  and  ex- 
cepting said  participation  in  the  action  of  the 
House  as  set  forth  in  the  body  of  this  plea,  they 
had  no  concern  or  connection  in  any  manner  or 
way  with  said  supposed  trespasses  complained 
of  against  them  by  the  plaintiff;  and  this  these 
defendants  are  ready  to  verify." 

The  argument  before  us  has  assumed  a  very  r  iri i 
wide  range,  and  includes  the  discussion  of  al-  1  1 
most  every  suggestion  that  can  well  be  con- 
ceived on  the  subject.  The  two  extremes  of 
the  controversy  arc:  the  proposition  on  the  part 
of  the  plaintiff,  that  the  House  of  Representa- 
tives has  no  power  whatever  to  punish  for  a  con- 
tempt of  its  authority;  and  on  the  part  of  de- 
fendants, that  such  power  undoubtedly  exists, 
and  when  that  body  has  formally  exercised  it, 
it  must  be  presumed  that  it  was  rightfully  ex- 
ercised. 

This  latter  proposition  assumes  the  form  of 
expression  sometimes  used  with  reference  to 
courts  of  justice  of  general  jurisdiction:  that 
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having  the  power  to  punish  for  contempts,  the 
judgment  of  the  House  that  a  person  is  guilty 
of  such  contempt  is  conclusive  everywhere. 

Conceding  for  the  sake  of  the  argument  that 
there  are  cases  in  which  one  of  the  two  bodies, 
that  make  together  the  Congress  of  the  United 
States,  may  punish  for  contempt  of  its  author- 
ity, or  disregard  of  its  orders,  it  will  scarcely  be 
contended  by  the  most  ardent  advocate  of  their 
power  in  that  respect  that  it  is  unlimited. 

The  power  of  Congress  itself,  when  acting 
through  the  concurrence  of  both  branches,  is  a 

Sower  dependent  solely  on  the  Constitution, 
uch  powers  as  arc  not  found  in  that  instru- 
ment, either  by  express  grant  or  by  fair  impli- 
cation from  what  is  granted,  are  "reserved  to 
the  States  respectively,  or  to  the  people."  Of 
course,  neither  branch  of  Congress,  when  act- 
ing separately,  can  lawfully  exercise  more 
power  than  is  conferred  by  the  Constitution  on 
the  whole  body,  except  in  the  few  instances 
where  authority  is  conferred  on  either  House 
separately,  as  in  the  case  of  impeachments.  No 
general  power  of  inflicting  punishment  by  the 
Congress  of  the  United  States  is  found  in  that 
instrument.  It  contains  in  the  provision  that 
no  "person  shall  be  deprived  of  life,  liberty. or 
property,  without  due  process  of  law,"  the 
strongest  implication  against  punishment  by 
order  of  the  legislative  body.  It  has  been  re- 
peatedly decided  by  this  court  and  by  others  of 
the  highest  authority,  that  tills  means  a  trial  in 
which  the  rights  of  the  party  shall  be  decided 
by  a  tribunal  appointed  by  law,  which  tribunal 
is  to  be  governed  by  rules  of  law  previously  es- 
tablished. An  Act  of  Congress  which  pro- 
posed to  adjudge  a  man  guilty  of  a  crime  i«nd 
inflict  the  punishment,  would  be  conceded  by 
all  thinking  men  to  be  unauthorized  by  any- 
thing in  the  Constitution  That  instrument, 
however,  is  not  wholly  silent  as  to  the  author- 
ity of  the  separate  branches  of  Congress  to  in- 
flict punishment.  It  authorizes  each  House  to 
punish  its  own  members.  The  3d  clause  of 
the  15th  section  of  the  first  article  declares  that 
"Each  House  may  determine  the  rules  of  its 
proceedings,  punish  its  members  for  disorderly 
behavior  and,  with  the  concurrence  of  two 
thirds,  expel  a  member."  And  in  the  clause 
just  preceding  it  is  said  that  they  "may  be  au- 
thorized to  compel  the  attendance  of  absent 
members,  in  such  manner  and  under  such  pen- 
alties as  each  House  may  provide."  These  pro- 
visions are  equally  instructive  in  what  they  au- 
thorize and  in  what  they  do  not  authorize. 
There  is  no  express  power  in  that  instrument 
conferred  on  either  House  of  Congress  to  pun- 
ish for  contempts. 

The  advocates  of  this  power  have,  therefore, 
resorted  to  an  implication  of  its  existence  found- 
ed on  two  principal  arguments.  These  are:  1, 
its  exercise  by  the  House  of  Commons  of  En- 
gland, from  which  country  we,  it  is  said,  have 
derived  our  system  of  parliamentary  law;  and, 
2,  the  necessity  of  such  a  power  to  enable  the 
two  Houses  of  Congress  to  perform  the  duties 
and  exercise  the  powers  which  the  Constitution 
has  conferred  on  them. 

That  the  power  to  punish  for  contempt  has 
been  exercised  by  the  House  of  Commons  in 
numerous  instances  is  well  known  to  the  gen- 
eral student  of  history,  and  is  authenticated  by 
the  rolls  of  the  Parliament.  And  there  is  no 
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question  but  that  this  has  been  upheld  by  the 
courts  of  Westminster  Hall.  Among  the  most 
notable  of  these  latter  cases  are  the  judgments 
of  the  Court  of  King's  Bench,  in  the  case  of 
Brass  Crosby,  Lord  Mayor  of  London,  3  Wils., 
188,  decided  in  the  year  1771 ;  the  case  of  Bur- 
dett  v.  Abbott,  14  East,  1,  in  1811,  in  which  the 
opinion  was  delivered  by  Lord  Ellenborough, 
and  in  the  case  of  Sheriff  of  Middlesex,  in  11 
Ad.  &  E.,  278,  in  1840.  Opinion  by  Lord  Den- 
man,  Chief  Justice. 

It  is  important,  however,  to  understand  on 
what  principle  this  power  in  the  House  of  Com- 
mons rests,  that  we  may  see  whether  it  is  ap- 
plicable to  the  two  Houses  of  Congress  and,  if 
it  be,  whether  there  are  limitations  to  its  exercise. 

While  there  is,  in  the  adjudged  cases  in  the 
English  courts,  little  agreement  of  opinion  as 
to  the  extent  of  this  power,  and  the  liability  of 
its  exercise  to  be  inquired  into  by  the  courts, 
there  is  no  difference  of  opinion  as  to  its  origin. 
This  goes  back  to  the  period  when  the  bishops, 
the  lords  and  the  knights  and  burgesses  met  in 
one  body,  and  were,  when  so  assembled,  called 
the  High  Court  of  Parliament. 

They  were  not  only  called  so,  but  the  as- 
sembled Parliament  exercised  the  highest  func- 
tions of  a  court  of  judicature,  representing  in 
that  respect  the  judicial  authority  of  the  King 
in  his  Court  of  Parliament.  While  this  body 
enacted  laws,  it  also  rendered  judgments  in  mat- 
ters of  private  right,  which,  when  approved  by 
the  King,  were  recognized  as  valid.  Upon  the 
separation  of  the  Lords  and  Commons  into  two 
separate  bodies,  holding  their  sessions  in  differ- 
ent chambers,  and  hence  called  the  House  of 
Lords  and  the  House  of  Commons,  the  judicial 
function  of  reviewing  by  appeal  the  decisions 
of  the  courts  of  Westminster  Hall  passed  to  the  [184] 
House  of  Lords,  where  it  has  been  exercised 
without  dispute  ever  since.  To  the  Commons 
was  left  the  power  of  impeachment  and,  per- 
haps, others  of  a  judicial  character,  and  jointly 
they  exercised,  until  a  very  recent  period,  the 
power  of  passing  bills  of  attainder  for  treason 
and  other  high  crimes  which  are  in  their  nature 

Eunishment  for  crime  declared  Judicially  by  the 
[igh  Court  of  Parliament  of  the  Kingdom  of 
England. 

It  is  upon  this  idea  that  the  two  Houses  of 
Parliament  were  each  courts  of  judicature  orig- 
inally, which,  though  devested  by  usage,  and 
by  statute,  probably,  of  many  of  their  judicial 
functions,  nave  yet  retained  so  much  of  that 
power  as  enables  them,  like  any  other  court,  to 
punish  for  a  contempt  of  these  privileges  and 
authority,  that  the  power  rests. 

In  the  case  of  Burdett  v.  Abbott,  already  re- 
ferred to  as  sustaining  this  power  in  the  Com- 
mons, Mr.  Justice  Bailey  said,  in  support  of  the 
judgment  of  the  Court  of  King's  Bench:  "  In 
an  early  authority  upon  that  subject,  in  Lord 
Coke,  4  Inst.,  28,  it  is  expressly  laid  down  that 
the  House  of  Commons  has  not  only  a  legisla- 
tive character  and  authority,  but  is  also  a  court 
of  judicature;  and  there  are  instances  put  there 
in  which  the  power  of  committing  to  prison  for 
contempts  has  been  exercised  by  the  House  of 
Commons,  and  this,  too,  in  cases  of  libel  If, 
then  (said  he),  the  House  be  a  court  of  judica- 
ture, it  must,  as  is  in  a  degree  admitted  by  plaint- 
iffs counsel,  have  the  power  of  supporting  its 
own  dignity  as  essential  to  itself;  and  without 
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power  of  commitment  for  contempts  it  could 
not  support  its  dignity."  In  the  opinion  of  Lord 
Ellenborough  in  the  same  case,  after  stating 
that  the  separation  of  the  two  Houses  of  Parlia- 
ment seems  to  have  taken  place  as  early  as  the 
49th  of  Henry  HI.,  about  the  time  of  the  battle 
of  Evesham,  he  says  the  separation  was  proba- 
bly effected  by  a  formal  Act  for  that  purpose  by 
the  King  and  Parliament  He  then  adds:  "  The 
privileges  which  have  since  been  enjoyed,  and 
the  functions  which  have  been  uniformly  exer- 
cised by  each  branch  of  the  Legislature,  with  the 
knowledge  and  acquiescence  of  the  other  House 
and  of  the  King,  must  be  presumed  to  be  privi- 
leges and  functions  which  then,  that  is,  at  the 
|185]  very  period  of  separation,  were  statutably  as- 
signed to  each."  He  then  asks, ' '  Can  the  High 
Court  of  Parliament,  or  either  of  the  two  Houses 
of  which  it  consists,  be  deemed  not  to  possess 
intrinsically  that  authority  of  punishing  sum- 
marily for  contempts,  which  is  acknowledged 
to  belong,  and  is  daily  exercised  as  belonging 
to  every  superior  court  of  law,  of  less  dignity 
undoubtedly  than  itself?"  This  power  is  here 
distinctly  placed  on  the  ground  of  the  judicial 
character  of  Parliament,  which  is  compared  in 
that  respect  with  the  other  courts  of  superior  ju- 
risdiction and  is  said  to  be  of  a  dignity  higher 
than  they. 

In  the  earlier  case  of  Crosby ,  Lord  Mayor  of 
Isondon,  De  Gray,  Chief  Justice,  speaking  of 
the  House  of  Commons,  which  had  committed 
the  Lord  Mayor  to  the  Tower  of  London  for  hav- 
ing arrested  by  judicial  process  one  of  its  mes- 
sengers, says:  "Such  an  assembly  must  cer- 
tainly have  such  authority,  'and  it  is  legal  be- 
cause necessary.  Lord  Coke  says  they  nave  a 
judicial  power;  each  member  has  a  judicial  seat 
in  the  House;  he  speaks  of  matters  of  judicature 
of  the  House  of  Commons.'"  Mr.  Je/«fi«Black- 
stone.in  concurring  in  the  judgment, said:  "The 
House  of  Commons  is  a  supreme  court,  and  they 
are  judges  of  their  own  privileges  and  con- 
tempts, more  especially  with  reference  to  their  j 
own  members."  Mr.  Jutlice  Gould  also  laid 
stress  upon  the  fact  that  the  "  House  of  Com- 
mons may  be  properly  called  judges,"  and  cites 
4  Coke's  Inst.,  47,  to  show  that  an  alien  cannot 
be  elected  to  Parliament,  because  such  a  perton 
ran-  hold  no  place  of  judicature." 

In  the  celebrated  case  of  Stockdale  v.  Hansard, 
$  Ad.  &  Ell.,  1,  decided  in  1838,  this  doctrine 
of  the  omnipotence  of  the  House  of  Commons 
in  the  assertion  of  its  privileges  received  its  first 
serious  check  in  a  court  of  law.  The  House  of 
Commons  had  ordered  the  printing  and  publish- 
ing of  a  report  of  one  of  its  committees,  which 
was  done  by* Hansard,  the  official  printer  of  the 
body.  This  report  contained  matter  on  which 
Stockdale  sued  Hansard  for  libel.  Hansard 
pleaded  the  privilege  of  the  House,  under  whose 
orders  he  acted,  and  the  question  on  demurrer 
was:  assuming- the  matter  published  to  be  libel- 
ous in  its  character,  did  the  order  of  the  House 
protect  the  publication? 
8ir  John  Campbell,  Attorney-General,  in  an 
.  -  exhaustive  argument  in  defense  of  the  preroga- 

1  live  of  the  House,  bases  it  upon  two  principal 

propositions,  namely:  that  the  House  of  Com- 
mons is  a  court  of  judicature,  possessing  the 
same  right  to  punish  for  contempt  that  other 
courts  have,  and  that  its  powers  and  privileges 
rest  upon  thelexparliamenti,  the  laws  and  cus- 
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toms  of  Parliament.  These,  he  says,  and  cites 
authorities  to  show  it,  are  unknown  to  the 
judges  and  lawyers  of  the  common  law  courts, 
and  rest  exclusively  in  the  knowledge  and  mem- 
ory of  the  members  of  the  two  Houses.  He  ar- 
gues, therefore,  that  their  judgments  and  orders 
on  matters  pertaining  to  these  privileges  are  con- 
clusive, and  cannot  be  disputed  or  reviewed  try 
the  ordinary  courts  of  judicature. 

Lord  Denman,  in  a  masterly  opinion,  con- 
curred in  by  the  other  Judges  of  the  King's 
Bench,  ridicules  the  idea  of  the  existence  of  a 
body  of  laws  and  customs  of  Parliament  un- 
known and  unknowable  to  anybody  else  but  the 
members  of  the  two  Houses,  and  holds  with  an 
incontrovertible  logic  that  when  the  rights  of 
the  citizen  are  at  stake  in  a  court  of  justice;  it 
must,  if  these  privileges  are  set  up  to  his  prej- 
udice, examine  for  itself  into  the  nature  and 
character  of  those  law*,  and  decide  upon  their 
extent  and  effect  upbt  the  rights  of  the  parties 
before  the  court.  Wh.le  admitting,  as  he  does 
in  the  subsequent  case  of  Sheriff  of  Middlesex 
[supra],  that  when  a  person  is  committed  by  the 
House  of  Commons  for  a  contempt  in  regard  to 
a  matter  of  which  that  House  had  jurisdiction, 
no  other  court  can  relieve  the  party  from  the 

Eunishment  which  it  may  lawfully  indict,  he 
olds  that  the  question  of  the  jurisdiction  of  the 
House  is  always  open  to  the  inquiry  of  the 
courts  in  a  case  wher"  that  question  is  properly 
presented. 

But  perhaps  the  most  satisfactory  discussion 
of  this  subject,  as  applicable  to  the  proposition 
that  the  two  Houses  of  Congress  are  invested 
with  the  same  power  of  punishing  for  contempt, 
and  with  the  same  peculiar  privileges,  and  the 
same  power  of  enforcing  them,  which  belonged 
by  ancient  usage  to  the  Houses  of  the  English 
Parliament,  is  to  be  found  in  some  recent  de- 
cisions of  the  Privy  Council.  That  body  is  by 
its  constitution  vested  with  authority  to  hear 
and  decide  appeals  from  the  courts  of  the  Prov-  [  1 87  ] 
inces  and  Colonies  of  the  kingdom. 

The  leading  case  is  that  of  Kielley  v.  Carson 
and  others,  4  Moore  (P.  C),  68,  decided  in  1841. 
There  were  present  at  the  hearing,  Lord  Chan- 
cellor Lyndhurst,  Lord  Brougham,  Lord  Den- 
man, Lord  Abinger,  Lord  Cottenham,  Lord 
Campbell,  Vice-Chancellor  Shadwell,  the  Chief 
Justice  of  the  common  pleas,  Mr.  Justice  Ers- 
kine,  Dr.Lushington.and  Jlfr.  Baron  Parke,  who 
delivered  the  opinion,  which  seems  to  have  re- 
ceived the  concurrence  of  all  the  eminent  Judges 
named. 

Measuring  the  weight  of  its  authority  by  the 
reputation  of  the  Judges  who  sat  in  the  case  and 
agreed  to  the  opinion,  it  would  be  difficult  to 
find  one  more  entitled  on  that  score  to  be  received 
as  conclusive  on  the  points  which  it  decided. 

The  case  was  an  appeal  from  the  Supreme 
Court  of  Judicature  of  Newfoundland.  John 
Kent,  one  of  the  members  of  the  House  of  As- 
sembly of  that  island,  reported  to  that  body  that 
Kielley,  the  appellant,  had  been  guilty  of  a  con- 
tempt of  the  privileges  of  the  House  in  using 
towards  him  reproaches,  in  gross  and  threaten- 
ing language,  for  observations  made  by  Kent  in 
the  House ;  adding,"  Your  privilege  shall  not  pro- 
tect you. "  Keilley  was  brought  before  the  House 
and  added  to  his  offense  by  boisterous  and  vio- 
lent language,  and  was  finally  committed  to  jail 
under  an  order  of  the  House  and  the  warrant  of 
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tbc  Speaker.  The  appellant  sued  Carson,  the 
S|H?akcr,  Kent,  and  other  members,  and  Walsh, 
the  messenger,  who  pleaded  the  facta  above 
stated  and  relied  on  the  authority  of  the  House 
as  sufficient  protection.  The  judgment  of  the 
couri  of  Newfoundland  was  for  the  defendants, 
holding  the  plea  good. 

This  judgment  was  supported  in  argument  be- 
fore the  Pnvy  Council  on  the  ground  that  the 
Legislative  Assembly  of  Newfoundland  had  the 
same  parliamentary  rights  and  privileges  which 
belonged  by  usage  to  the  Parliament  of  England, 
and  that,  if  this  were  not  so,  it  was  a  necessa- 
ry incident  to  every  body  exercising  legislative 
functions  to  punish  for  contempt  of  its  author- 
ity. The  case  was  twice  argued  in  the  Privy 
Council,  on  which  i  Us  previous  judgment  in  the 
case  of  Bcaumontv.  Barrett,  1  Moore  (P.  C),  59, 
was  much  urged,  in  which  both  those  proposi- 
tions had  been  asserted  in  the  opinion  of  Baron 
Parke.  Referring  to  that  case  as  an  authority 
for  the  proposition  that  the  power  to  punish  for 
a  contempt  was  incident  to  every  legislative 
body,  the  opinion  of  Baron  Parke  in  the  later 
case  uses  this  language:  "  There  is  no  decision 
of  a  court  of  justice,  nor  other  authority,  in  favor 
of  the  right,  except  that  of  the  case  of  Beaumont 
v.  Barrett,  decided  by  the  judicial  committee, 
the  members  present  being  Lord  Brougham,  Mr. 
Justice  Bosanquet,  Mr.  Justice  Erskine,  and 
myself.  Their  lordships  do  not  consider  that 
case  as  one  by  which  they  ought  to  be  bound  in 
deciding  the  present  question.  The  opinion  of 
their  lordships,  delivered  by  myself,  immediate- 
ly after  the  argument  was  closed,  though  it 
clearly  expressed  that  the  power  was  incidental 
to  every  legislative  assembly,  was  not  the  only 
ground  on  which  that  judgment  rested,  ana, 
therefore,  was,  in  some  degree,  extrajudicial ; 
but  beside  this,  it  was  stated  to  be  founded  en- 
tirely on  the  dictum  of  Lord  Elienborough  in 
Burdctt  v.  Abbott,  which  dictum,  we  all  think, 
cannot  be  taken  as  authority  for  the  abstract 
proposition  that  every  legislative  body  has  the 
power  of  committing  for  contempt.  The  obser- 
vation was  made  by  his  lordship  with  reference 
to  the  peculiar  powers  of  Parliament,  and  ought 
not,  we  all  think,  to  be  extended  any  further. 
We  all,  therefore,  think  that  the  opinion  ex- 
pressed by  myself  in  Bcaumontv.  Barrett  ought 
not  to  affect  our  decision  in  the  present  case, 
and,  there  being  no  other  authority  on  the  sub- 
ject, we  decide  according  to  the  principle  of  the 
common  law,  that  the  House  of  Assembly  have 
not  the  power  contended  for.  They  are  a  local 
Legislature,  with  every  power  reasonably  neces- 
sary for  the  exercise  of  their  functions  and  du- 
ties", but  they  have  not  what  they  erroneously 
supposed  themselves  to  possess— the  same  exclu- 
sive privileges  which  the  law  of  England  has 
annexed  to  the  House  of  Parliament.  In  an- 
other part  of  the  opinion  the  subiect  is  thus  dis- 
posed of:  "  It  is  said,  however,  that  this  power 
belongs  to  the  House  of  Commons  of  England; 
and  this,  it  is  contended,  affords  us  authority 
for  holding  that  it  belongs,  as  a  legal  incident 
by  the  common  law,  to  an  assembly  with  analo- 
gous functions.  But  the  reason  why  the  House 
of  Commons  has  this  power  is  not  because  it  is 
a  representative  body  with  legislative  functions, 
but  by  virtue  of  ancient  usage  and  prescription; 
the  lex  et  consuetudo  varliamenti,  which  forms  a 
part  of  the  common  law  of  the  land,  and  accord- 
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ing  to  which  the  High  Court  of  Parliament  be-  * 180  J 
fore  its  division,  and  the  House  of  Lords  and 
Commons  since,  ore  invested  with  many  privi- 
leges, that  of  punishment  for  contempt  being 
one."  The  opinion  also  discusses  at  length  the 
necessity  of  this  rwwer  in  a  legislative  body  for 
its  protection,  ant.  to  enable  it  to  discharge  its 
law-making  functions,  and  decides  against  the 
proposition.  But  the  case  before  us  does  not  re- 
quire us  to  go  so  far,  as  we  have  cited  it  to  show 
that  the  powers  and  privileges  of  the  House  of 
Commons  of  England,  on  the  subject  of  punish- 
ment for  contempts,  rest  on  principles  which 
have  no  application  to  other  legislative  bodies, 
and  certainly  can  have  none  to  the  House  of  Rep- 
resentatives of  the  United  States,  a  body  which 
is  in  no  sense  a  court;  which  exercises  no  func- 
tions derived  from  'its  once  having  been  a  part 
of  the  highest  court  of  the  realm  and  whose 
functions,  so  far  as  they  partake  in  any  degree 
of  that  character,  are  limited  to  punishing  its 
own  members  and  determining  their  election. 
The  case,  however,  which  we  have  just  been  con- 
sidering, was  followed  in  the  same  body  by  Fen- 
tonv.  Hampton,  11  Moore (P.C.),  847,  and  Doyle 
v.  Falconer,  L.  R, ,  1  P.  C. ,  828,  in  both  of  which, 
on  appealsf rom  other  Provincesof  the  Kingdom, 
the  doctrine  of  the  case  of  Ridley  v.  Carson,  is 
fully  re-affirmed. 

We  are  of  opinion  that  the  right  of  the  House 
of  Representatives  to  punish  the  citizen  for  a 
contempt  of  ita  authority  or  breach  of  its  privi- 
leges, can  derive  no  support  from  the  precedents 
and  practices  of  the  two  Houses  of  the  English 
Parliament  nor  the  adjudged  cases  in  which  the 
English  courts  have  upheld  these  practices.  Nor 
can  it  be  said  that,  taking  what  has  fallen  from 
the  English  judges,  and  especially  the  later  cascw 
on  which  we  have  just  commented,  that  much 
aid  is  given  to  the  doctrine  that  this  power  ex- 
ists, as  one  necessary  to  enable  either  House  of 
Congress  to  exercise  successfully  their  function 
of  legislation. 

This  latter  proposition  is  one  which  we  do  not 
propose  to  decide  in  the  present  case,  because 
we  are  able  to  decide  it  without  passing  upon 
the  existence  or  non-existence  of  such  a  power 
in  aid  of  the  legislative  function. 

As  we  have  already  said,  the  Constitution  ex- 
pressly empowers  each  House  to  punish  its  own 
members  for  disorderly  behavior.  We  see  no  [190J 
reason  to  doubt  that  th> .  punishment  may  in  a 
proper  case  be  imprisonment,  and  that  it  may 
be  for  refusal  to  obey  some  rule  on  that  subiect 
made  by  the  House  for  the  preservation  of  order. 

So,  also,  the  penalty  which  each  House  is  au- 
thorized to  inflict  in  order  to  compel  the  attend- 
ance of  absent  members  may  be  imprisonment, 
and  this  may  be  for  a  violation  of  some  order  or 
standing  rule  on  that  subiect. 

Each  House  is  by  the  Constitution  made  the 
judge  of  the  election  and  qualification  of  its 
members.  In  deciding  on  these  it  has  an  un- 
doubted right  to  examine  witnesses  and  inspect 
papers,  subject  to  the  usual  rights  of  witness- 
es in  such  cases;  and  it  may  be  that  a  witness 
would  be  subject  to  like  punishment  at  the 
hands  of  the  body  engaged  in  trying  a  contested 
election,  for  refusing  to  testify,  that  he  would 
if  the  case  were  pending  before  a  court  of  ju- 
dicature. 

The  House  of  Representatives  has  the  sole 
right  to  impeach  officers  of  the  government, 
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and  the  Senate  to  try  (hem.  Where  the  ques- 
tion of  such  impeachment  is  before  either  body 
acting  in  its  appropriate  sphere  on  that  subject, 
we  see  no  reason  to  doubt  the  right  to  compel 
the  attendance  of  witnesses  and  their  answer  to 
proper  questions,  in  the  same  manner  and  by 
the  use  of  the  same  means,  that  courts  of  jus- 
tice can  in  Uk3  cases. 

Whether  the  power  of  punishment  in  either 
House  by  fine  or  imprisonment  goes  beyond  this 
or  not,  we  are  sure  that  no  person  can  be  pun- 
ished for  contumacy  as  a  witness  before  either 
House,  unless  his  testimony  is  required  in  a  mat- 
ter into  which  that  House  has  jurisdiction  to  in- 
quire, and  we  feel  equally  sure  that  neither  of 
these  bodies  possesses  the  general  power  of 
making  inquiry  into  the  private  affaire  of  the 
citizen. 

It  is  believed  to  be  one  of  the  chief  merits  of 
the  American  system  of  written  constitutional 
law,  that  all  the  powers  entrusted  to  govern- 
ments, whether  state  or  national,  are  divided 
into  the  three  grand  departments  of  the  execu- 
tive, the  legislative  and  the  judicial.  That  the 
functions  appropriate  to  each  "of  these  branches 
of  government  shall  be  vested  in  a  separate  body 
of  public  servants,  and  that  the  perfection  of 
the  system  requires  that  the  lines  which  sepa- 
J  rate  and  divide  these  departments  shall  be  broad- 
ly and  clearly  defined.  It  is  also  essential  to  the 
successful  working  of  this  system,  that  the  per- 
sons entrusted  with  power  in  any  one  of  these 
branches  shall  not  be  permitted  to  encroach 
upon  the  powers  confided  to  the  others,  but  that 
each  shall  by  the  law  of  its  creation  be  limited 
to  the  exercise  of  the  powers  appropriate  to  its 
own  department  and  no  other.  To  these  gene- 
ral propositions  there  are  in  the  Constitution  of 
the  United  States  some  important  exceptions. 
One  of  these  is,  that  the  President  is  so  far  made 
a  part  of  the  legislative  power,  that  his  assent 
is  required  to  the  enactment  of  all  statute*  and 
resolutions  of  Congress. 

This,  however,  is  so  only  to  a  limited  extent, 
for  a  bill  may  become  a  law  notwithstanding  the 
refusal  of  the  President  to  approve  it,  by  a  vote 
of  two  thirds  of  each  House  of  the  Legislature. 

So1,  also,  the  Senate  is  made  a  partaker  in  the 
functions  of  appointing  officers  and  making 
treaties,  which  are  supposed  to  be  properly  ex- 
ecutive, by  requiring  its  consent  to  the  appoint- 
ment of  such  officers  and  the  ratification  of  trea- 
ties. The  Senate  also  exercises  the  judicial 
power  of  tiying  impeachments,  and  the  House 
of  preferring  articles  of  impeachment. 

In  the  main,  however,  that  instrument,  the 
model  on  which  are  constructed  the  fundament- 
al laws  of  the  States,  has  blocked  out  with  sin- 
gular precision,  and  in  bold  lines,  in  its  three 
primary  Articles,  the  allotment  of  power  to  the 
executive,  the  legislative,  and  judicial  depart- 
ments of  the  government.  It  also  remains  true, 
as  a  general  rule,  that  the  powers  confided  by 
the  Constitution  to  one  of  these  departments 
cannot  be  exercised  by  another. 

It  may  be  said  that  these  are  truisms  which 
need  no  repetition  here  to  give  them  force.  But 
while  the  experience  of  almost  a  century  has  in 
general  shown  a  wise  and  commendable  for- 
bearance in  each  of  these  branches  from  en- 
croachments upon  the  others,  it  is  not  to  be  de- 
nied that  such  attempts  have  been  made,  and  it 
is  believed  not  always  without  success.  The 
See  13  Otto. 


increase  in  the  number  of  States,  in  their  popu- 
lation and  wealth,  and  in  the  amount  of  power, 
if  not  in  its  nature  to  be  exercised  by  the  Fede- 
ral Government, presents  powerful  and  growing 
temptations  to  those  to  whom  that  exercise  [102] 
is  intrusted,  td  overstep  the  just  boundaries  of 
their  own  department,  and  enter  upon  the  do- 
main of  one  of  the  others,  or  to  assume  powers 
not  intrusted  to  either  of  them. 

The  House  of  Representatives  having  the  ex- 
clusive right  to  originate  bills  of  revenue, 
whether  by  taxation  or  otherwise;  having  with 
the  Senate  the  right  to  declare  war,  and  to  fix 
the  compensation  of  all  officers  and  servants 
of  the  government,  and  vote  the  supplies  which 
must  pay  that  compensation;  and  being  also  the 
most  numerous  body  of  all  those  engaged  in  the 
exercise  of  the  primary  powers  of  the  govern- 
ment, is  for  these  reasons  least  of  all  liable  to 
suffer  encroachments  upon  its  appropriate  do- 
main. 

By  reason,  also,  of  its  popular  origin,  and  the 
frequency  with  which  the  short  term  of  office 
of  its  members  requires  the  renewal  of  their  au- 
thority at  the  hands  of  the  people,  the  great 
source  of  all  power  in  this  country,  encroach- 
ments by  that  body  on  the  domain  of  co-ordi- 
nate branches  of  the  government  would  be  re- 
ceived with  less  distrust  than  a  similar  exercise 
of  unwarranted  power  in  any  other  department 
of  the  government.  It  is  all  the  more  necessary, 
therefore,  that  the  exercise  of  power  by  this 
body,  when  acting  separate  from  and  independ- 
ent of  all  other  depositaries  of  power,  should  be 
watched  with  vigilance,  and  when  called  in 
question  before  any  other  tribunal  having  the 
nght  to  pass  upon  it,  that  it  should  receive  the 
most  careful  scrutiny. 

In  looking  to  the  Preamble  and  Resolution 
under  which  the  committee  acted, before  which 
Mr.  Kilhourn  refused  to  testify,  we  are  of  opin- 
ion that  the  House  of  Representatives  not  only 
exceeded  the  limit  of  its  own  authority,  but  as- 
sumed a  power  which  could  only  be  properly 
exercised  by  another  branch  of  the  government, 
because  the  power  was  in  its  nature  clearly  ju- 
dicial. 

The  Constitution  declares  that  the  judicial 
power  of  the  United  States  shall  be  vested  in 
one  Supreme  Court,  and  in  such  inferior  courts 
na  the  Congress  may  from  time  to  time  ordain. 
If  what  we  have  said  of  the  division  of  the  pow- 
ers of  the  government  among  the  three  depart- 
ments be  sound,  this  is  equivalent  to  a  declara- 
tion that  no  judicial  power  is  vested  in  the  Con- 
gress or  either  branch  of  it,  save  in  the  cases 
specifically  enumerated  to  which  we  have  re 
ferred.  We  do  not,  after  what  has  been  said, 
deem  it  necessary  to  discuss  the  proposition  that 
if  the  investigation  which  that  committee  was 
directed  to  make,  was  one  that  was  judicial  in 
its  character  and  which  could  only  be  proper- 
ly and  successfully  made  by  a  court  of  justice, 
and  if  it  related  to  a  matter  in  which  relief  ci 
redress  could  be  had  only  by  a  judicial  proceed- 
ing, that  the  power  attempted  to  be  exercised 
was  one  confided  by  the  Constitution  to  the  ju- 
dicial and  not  to  the  legislative  department  of 
the  government.  We  think  it  equally  clear  that 
the  power  asserted  is  judicial  and  that  it  is  not 
legislative. 

The  Preamble  to  the  Resolution  recites  that 
the  Government  of  the  United  States  is  acred - 
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itor  of  Jay  Cooke  ft  Co.,  then  in  bankruptcy  in 
the  District  Court  of  the  United  States  for  the 
Eastern  District  cf  Pennsylvania. 

If  the  United  States  is  a  creditor  of  any  citi- 
zen, or  of  anyone  else  on  whom  process  can  be 
served,  the  usual,  the  only  legal  mode  of  en- 
forcing payment  of  the  debt  is  by  a  resort  to  a 
court  of  justice.  For  this  purpose,  among 
others,  Congress  has  created  Courts  of  the  Unit- 
ed States,  and  officers  have  been  appointed  to 
prosecute  the  pleas  of  the  government  in  these 
courts. 

The  District  Court  for  the  Eastern  District  of 
Pennsylvania  is  one  of  them,  and,  according  to 
the  recital  of  the  Preamble,  had  taken  jurisdic- 
tion of  the  subject-matter  of  Jay  Cooke  &  Co.'s 
indebtedness  to  the  United  States,  and  had  the 
whole  subject  before  it  for  action  at  the  time 
the  proceeding  in  Congress  was  initiated.  That 
this  indebtedness  resulted,  as  the  preamble 
states,  from  the  improvidence  of  a  Secretary  of 
the  Navy  does  not  change  the  nature  of  the  suit 
in  the  court  nor  vary  the  remedies  by  which  the 
debt  is  to  be  recovered.  If,  indeed,  any  pur- 
pose had  been  avowed  to  impeach  the  Secretary, 
the  whole  aspect  of  the  case  would  have  been 
changed.  But  no  such  purpose  is  disclosed. 
None  can  be  inferred  from  this  preamble,  and 
the  characterization  of  the  conduct  of  the  Secre- 
tary by  the  term  improvident,  and  the  absence 
of  any  words  implying  suspicion  of  criminality 
repel  the  idea  of  such  purpose,  for  the  Secretary 
could  only  be  impeached  for  "  high  crimes  and 
misdemeanors." 

The  preamble  then  refers  to  "  the  real-estate 
pool,"  in  which  it  is  said  Jay  Cooke  &  Co.  had 
a  large  interest,  as  something  well  known  and 
understood,  and  which  had  been  the  subject  of 
a  partial  investigation  by  the  previous  Congress, 
and  alleges  that  the  trustee  in  bankruptcy  of 
Jay  Cooke  &  Co.  had  made  a  settlement  of  the 
interest  of  Jay  Cooke  &  Co.  with  the  associates 
of  the  firm  of  Jay  Cooke  &  Co.,  to  the  disad- 
vantage and  loss  of  their  numerous  creditors, 
including  the  Government  of  the  United  States, 
by  reason  of  which  the  courts  are  powerless  to 
afford  adequate  redress  to  said  creditors. 

Several  very  pertinent  inquiries  suggest  them- 
selves as  arising  out  of  this  short  preamble: 

How  could  the  House  of  Representatives 
know,  until  it  had  been  fairly  tried,  that  the 
courts  were  powerless  to  redress  the  creditors 
of  Jay  Cooke  &  Co.?  The  matter  was  still 
pending  in  a  court,  and  what  right  had  the  Con- 
gress of  the  United  States  to  Interfere  with  a 
suit  pending  in  a  court  of  competent  jurisdic- 
tion? Again;  what  inadequacy  of  power  ex- 
isted in  the  court,  or,  as  the  preamble  assumes, 
in  all  courts,  to  give  redress  which  could  law- 
fully be  supplied  by  an  investigation  by  a  com- 
mittee of  one  House  of  Congress,  or  by  any  Act 
or  Resolution  of  Congress  on  the  subject?  The 
case  being  one  of  a  judicial  nature,  for  which 
the  power  of  the  courts  usually  afford  the  only 
remedy,  it  may  well  be  supposed  that  those 
powers  were  more  appropriate  and  more  effi- 
cient in  aid  of  such  relief  than  the  powers  which 
belong  to  a  body  whose  function  Is  exclusively 
legislative.  If  the  settlement  to  which  the  pre- 
amble refers  as  the  principal  reason  why  the 
courts  are  rendered  powerless,  was  obtained  by 
fraud,  or  was  without  authority,  or  for  any  con- 
ceivable reason  could  be  set  aside  or  avoided,  it 
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should  be  done  by  some  appiopriate  proceeding 
in  the  court  which  had  the  whole  matter  before 
it,  and  which  had  all  the  power  in  that  case 
proper  to  be  intrusted  to  any  body,  and  not  by 
Congress  or  by  any  power  to  be  conferred  on  a 
committee  of  one  of  the  two  Houses. 

The  resolution  adopted  as  a  sequence  of  this 
preamble  contains  no  hint  of  any  intention  of 
final  action  by  Ccngress  on  the  subiect.  In  all 
the  argument  ot  the  case,  no  suggestion  has  been 
made  of  what  the  House  of  Representatives  or 
the  Congress  coulu  have  done  in  the  way  of  .  _ 
remedying  the  wrong  or  securing  the  creditors  L  *«*«H 
of  Jay  Cooke  &  Co.,  or  even  the  United  States. 
Was  it  to  be  simply  a  fruitless  investigation 
into  the  personal  affairs  of  individuals?  If  so, 
the  House  of  Representatives  had  no  power  or 
authority  in  the  matter  more  than  any  other 
equal  number  of  gentlemen  interested  for  the 
government  of  their  country.  By  fruitless  we 
mean  that  it  could  result  in  no  valid  legislation 
on  the  subject  to  which  the  inquiry  referred. 

What  was  this  committee  charged  to  do? 

To  inquire  into  the  nature  and  history  of  the 
real  estate  pool.  How  indefinite!  What  was 
the  real  estate  pool  ?  Is  it  charged  with  any 
crime  or  offense?  If  so,  the  courts  alone  can 
punish  the  members  of  it.  Is  it  charged  with  a 
fraud  against  the  government?  Here,  again, 
the  courts,  and  they  alone,  can  afford  a  remedy. 
Was  it  a  corporation  whose  powers  Congress 
could  repeal?  There  is  no  suggestion  of  the 
kind.  The  word  pool,  in  the  sense  here  used, 
is  of  modern  date,  and  may  not  be  well  un- 
derstood, but  in  this  case  it  can  mean  no  more 
than  that  certain  individuals  are  engaged  in 
dealing  in  real  estate  as  a  commodity  of  traffic, 
and  the  gravamen  of  the  whole  proceeding  is 
that  a  debtor  of  the  United  States  may  be  found 
to  have  an  interest  in  the  pool.  Can  the  rights 
of  the  pool,  or  of  its  members,  and  the  rights  of 
the  debtor,  and  of  the  creditor  of  the  debtor,  be 
determined  by  the  report  of  a  committee  or  by 
an  Act  of  Congress?  If  they  cannot,  what  au- 
thority has  the  House  to  enter  upon  this  investi- 
gation into  the  private  affairs  of  individuals 
who  hold  no  office  under  the  government. 

The  Court  of  Exchequer  of  England  was  origi- 
nally organized  solely  to  entertain  suits  of  the 
King  against  the  debtors  of  the  Crown.  But 
after  a  while,  when  the  other  courts  of  West- 
minster Hall  became  overcrowded  with  busi- 
ness, and  it  became  desirable  to  open  the  Court 
of  Exchequer  to  the  general  administration  of 
justice,  a  party  was  allowed  to  bring  any  com- 
mon law  action  in  that  court,  on  an  allegation 
that  the  plaintiff  was  debtor  to  the  King,  and 
the  recovery  in  the  action  would  enable  him  to 
respond  to  the  King's  debt.  After  a  while  the 
court  refused  to  allow  this  allegation  to  be  con- 
troverted, and  so,  by  this  fiction,  the  court  came  [  196] 
from  a  very  limited  to  be  one  of  general  juris- 
diction. Such  an  enlargement  of  jurisdiction 
would  not  now  be  tolerated  in  England,  and  it 
is  hoped  not  in  this  country  of  written  consti- 
tutions and  laws;  but  it  looks  very  like  it  when, 
upon  the  allegation  that  the  United  States  is  a 
creditor  of  a  man  who  has  an  interest  in  some 
other  man's  business,  the  affairs  of  the  latter 
can  be  subjected  to  the  unlimited  scrutiny  or 
investigation  of  a  congressional  committee. 

We  are  of  opinion,  for  these  reasons,  that  the 
Resolution  of  the  House  of  Representatives  au 
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thorizing  the  investigation,  was  in  excess  of  the 
power  conferred  on  that  body  by  the  Constitu- 
tion; that  the  committee,  therefore,  had  no  law- 
ful authority  to  require  Mr.  Eilbourn  to  test- 
ify as  a  witness  beyond  what  he  voluntarily 
chose  to  tell;  that  the  orders  and  resolutions  of 
the  House,  and  the  warrant  of  the  Speaker,  un- 
der which  Mr.  Eilbourn  was  imprisoned,  are, 
in  like  manner,  void  for  want  of  jurisdiction  in 
that  body,  and  that  his  imprisonment  was  with- 
out any  lawful  authority. 

At  this  point  of  the  inquiry  we  are  met  by 
the  case  of  Anderson  y.  Dunn,  decided  by  this 
court  in  1821,  reported  in  6  Wheaton,  204,  and 
in  many  respects  analogous  to  the  one  now  un- 
der consideration.  In  that  case,  Anderson  sued 
Dunn  for  false  imprisonment,  and  Dunn  justi- 
fied under  a  warrant  of  the  House  of  Repre- 
sentatives directed  to  him  as  Sergeant-at-Arms 
of  that  body.  The  warrant  recited  that  Ander- 
son had  been  found  by  the  House  "  guilty  of  a 
breach  of  the  privileges  of  the  House,  ana  of  a 
high  contempt  of  the  dignity  and  authority  of 
the  same."  The  warrant  directed  the  Sergeant- 
at-Arms  to  bring  him  before  the  House,  when, 
by  its  order,  he  was  reprimanded  by  the  Speak- 
er. Neither  the  warrant  nor  the  plea  described 
nor  gave  any  clue  to  the  nature  of  the  act  which 
was  held  by  the  House  to  be  a  contempt  Nor 
can  it  be  clearly  ascertained  from  the  report  of 
the  case  what  it  was,  though  a  slight  inference 
may  be  derived  from  something  in  one  of  the 
arguments  of  counsel,  that  it  was  an  attempt  to 
bribe  a  member. 

But,  however  that  may  be,  the  defense  of  the 
Sergeant-at- Arms  rested  on  the  broad  ground 
that  the  House,  having  found  the  plaintiff  guilty 
of  a  contempt,  and  the  Speaker,  under  the  or- 
der of  the  House,  having  issued  a  warrant  for 
his  arrest,  that  alone  was  sufficient  authority 
for  defendant  to  take  him  into  custody,  and  this 
court  held  the  plea  good. 

It  may  be  said  that  since  the  order  ot  the 
House  and  the  warrant  of  the  Speaker,  and  the 
plea  of  the  Seargent-at- Arms,  do  not  disclose  the 
ground  on  which  the  plaintiff  was  held  guilty 
of  a  contempt, but  state  the  finding  of  the  House 
in  general  terms  as  a  judgment  of  guilty,  and 
as  the  court  placed  its  decision  on  the  ground 
that  such  a  judgment  was  conclusive  in  the  ac- 
tion against  the  officer  who  executed  the  war- 
rant, it  is  no  precedent  for  a  case  where  the  plea 
establishes,  as  we  have  shown  it  does  in  this 
case  by  its  recital  of  the  facts,  that  the  House 
has  exceeded  its  authority. 

This  is  in  fact  a  substantial  difference.  But 
the  court  in  its  reasoning  goes  beyond  this,  and 
though  the  grounds  of  the  decision  are  not  very 
clcany  stated,  we  take  it  to  be  this:  that  there 
is  iu  some  cases  a  power  in  each  House  of  Con- 
gress to  punish  for  contempt;  that  this  power 
is  analogous  to  that  exercised  by  courts  of  jus- 
tice, and  that  it  being  the  well  established  doc- 
trine that  when  it  appears  that  a  prisoner  is 
held  under  order  of  a  court  of  general  jurisdic- 
tion for  a  contempt  of  its  authority,  no  other 
court  will  discharge  the  prisoner  or  make  fur- 
ther inquiry  into  the  cause  of  his  commitment. 
That  this  is  the  general  rule,  though  somewhat 
modified  since  that  case  was  decided, as  regards 
the  relations  of  one  court  to  another,  must  be 
conceded. 

But  we  do  not  concede  that  the  Houses  of 
See  13  Otto.  U  S..  Book  26. 


Congress  possess  this  general  power  of  punish- 
ing for  contempt.  The  cases  in  which  they  can 
do  this  are  very  limited,  as  we  have  already  at- 
tempted to  show.  If  they  are  proceeding  in  a 
matter  beyond  their  legitimate  cognizance,  we 
are  of  opinion  that  this  can  be  shown,  and  we 
cannot  give  our  assent  to  the  principle  that, 
by  the  mere  act  of  asserting  a  person  to  be 
guilty  of  a  contempt,  they  thereby  establish 
their  right  to  fine  and  imprison  him,  beyond 
the  power  of  any  court  or  any  other  tribunal 
whatever  to  inquire  into  the  grounds  on  which 
the  order  was  made.  This  necessarily  grows 
out  of  the  nature  of  an  authority  which  can  only 
exist  in  a  limited  class  of  cases,  or  under  spe- 
cial circumstances;  otherwise  the  limitation  is 
unavailing  and  the  power  omnipotent.  The 
tendency  of  modern  decisions  everywhere  is,  to 
the  doctrine  that  the  jurisdiction  of  a  court  or 
other  tribunal  to  render  a  judgment  affecting 
individual  rights,  is  always  open  to  inquiry, 
when  the  judgment  is  relied  on  in  any  other 
proceeding.  See,  Williamson  v.  Berry,  8  How., 
495;  Thomson  v.  Whitman,  18  Wall.,  457  [85 
U.  8.,  XXI.,  807] ;  Knowles  v.  Oat-Light  & 
Coke  Co.,19  Wall.,  58  [86  U.  8.,  XXII.,  701; 
Pennoyerv.  Neff,  05  U.  8.,  714  [XXIV.,  5651. 

The  case  of  Anderson  y.-Dunn,  was  decided 
before  the  case  of  Stockdale  v.  Hansard,  and  the 
more  recent  cases  in  the  Privy  Council  to  which 
we  have  referred.  It  was  decided  as  a  case  of 
the  first  impression  in  this  court,  and  undoubt- 
edly under  pressure  of  the  strong  rulings  of  the 
English  courts,  in  favor  of  the  privileges  of  the 
two  Houses  of  Parliament.  Such  is  not  the 
doctrine,  however,  of  the  English  courts  to-day. 
In  the  case  of  Stockdale  v.  Hansard,  9  Ad.  & 
El.,  1,  Lord  Denman  says:  "The  House  (of 
Commons)  is  not  a  court  of  law  at  all  in  the 
sense  in  which  that  term  can  alone  be  properly 
applied  here.  Neither  originally  nor  by  appeal 
can  it  decide  a  matter  in  litigation  between  two 
parties;  it  has  no  means  of  doing  so;  it  claims 
no  such  power;  power  of  inquiry  and  accusa- 
tion it  has,  but  it  decides  nothing  judicially, 
except  when  it  is  itself  a  party,  in  cases  of  con- 
tempt *  *  *  Considered  merely  as  resolu- 
tions or  acts,  I  have  yet  to  learn  that  this  court 
is  to  be  restrained  by  the  dignity  or  the  power 
of  any  body,  however  exalted,  from  fearlessly, 
though  respectfully,  examining  their  reason- 
ableness and  justice,  when  the  rights  of  third 
persons  in  litigation  before  us  depend  upon  it." 
Again,  he  says:  "  Let  me  suppose,  by  way  of 
illustration,  an  extreme  case :  the  House  of 
Commons  resolves  that  anyone  wearing  a  dress 
of  a  particular  manufacture  is  guilty  of  a 
breach  of  privilege,  and  orders  the  arrest  of 
such  persons  by  the  constable  of  the  parish.  An 
arrest  is  made  and  action  brought,  to  which  the 
order  of  the  House  is  pleaded  as  a  justification. 
In  such  a  case  the  plaintiffs  counsel  would  in- 
sist on  the  distinction  between  privilege  and 

rwer,  and  no  lawyer  can  seriously  doubt  that 
exists;  but  the  argument  confounds  them 
and  forbids  us  to  inquire  into  any  particular 
case,  whether  it  ranges  under  the  one  or  the 
other.  I  can  find  no  principle  which  sustains 
this." 

The  case  olKielley  v.  Carson,\n  4  Moore  (P.C.), 
63,  from  which  we  have  before  quoted  so  large- 
ly, held  that  the  order  of  the  assembly,  find- 
ing the  plaintiff  guilty  of.  a  contempt,  was  no 
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defense  to  the  action  for  imprisonment.  And  it 
is  to  be  observed  that  the  case  of  Anderson  v. 
Dunn,  was  cited  there  in  argument. 

But  we  have  found  no  better  expression  of  the 
true  principle  on  this  subject  than  the  language 
of  Mr.  Justice  Hoar,  in  the  Supreme  Court  of 
Massachusetts,  reported  in  14  Gray,  226,  in  the 
case  of  Burnham  v.  Morrismy.  That  was  a  case 
in  which  the  plaintiff  was  imprisoned  under  an 
order  of  the  House  of  Representatives  of  the 
Massachusetts  Legislature  for  refusing  to  an 
swer  certain  questions  as  a  witness,  ana  to  pro- 
duce certain  books  and  papers.  The  opinion,  or 
statement  rather,  was  concurred  in  by  all  the 
court,  including  the  venerable  Chief  Justice 
Shaw: 

"The  House  of  Representatives  (says  the 
court)  is  not  the  final  fudge  of  its  own  power 
and  privileges  in  cases  in  which  the  rights  and 
liberties  of  the  subject  are  concerned,  but  the 
legality  of  its  action  may  be  examined  and  de- 
termined by  this  court.  That  House  is  not  the 
Legislature,  but  only  a  part  of  it,  and  is  there- 
fore subject  in  its  action  to  the  law  in  common 
with  all  other  bodies,  officers  and  tribunals  with- 
in the  Commonwealth.  Especially  is  it  competent 
and  proper  for  this  court  to  consider  whether 
its  proceedings  are  in  conformity  with  the  Con- 
stitution and  laws,  because  living  under  a  writ- 
ten Constitution ,  no  branch  or  department  of  the 
government  is  supreme,  and  it  is  the  province 
and  duty  of  the  judicial  department  to  deter- 
mine in  cases  regularly  brought  before  them, 
whether  the  powers  of  any  branch  of  the  gov- 
ernment, and  even  those  of  the  Legislature  in 
the  enactment  of  laws,  have  been  exercised  in 
conformity  to  the  Constitution;  and  if  they  have 
not,  to  treat  their  acts  as  null  and  void.  The 
House  of  Representatives  has  the  power  under 
the  Constitution  to  imprison  for  contempt,  and 
the  power  is  limited  to  the  cases  expressly  pro- 
vided for  by  the  Constitutions  to  cases  where 
the  power  is  necessarily  implied  from  these 
constitutional  functions  and  to  the  proper  per- 
formance of  which  it  is  essential." 

In  this  statement  of  the  law,  and  in  the  prin- 
ciples there  laid  down,  we  fully  concur. 

We  must,  therefore,  hold,  notwithstanding 
what  is  said  in  the  case  of  Anderson  v.  Dunn, 
;00]  that  the  Resolution  of  the  House  of  Representa- 
tives finding  Mr.  Eilbourn  guilty  of  contempt, 
and  the  warrant  of  its  Speaker  for  his  commit- 
ment to  prison,  are  not  conclusive  in  this  case, 
and  in  fact,  are  no  justification,  because,  as  the 
whole  plea  shows,  the  House  was  without  au- 
thority in  the  matter. 

It  remains  to  consider  the  matter  special  to 
the  other  defendants  set  out  in  their  plea, which 
claims  the  protection  due  to  their  character  as 
members  of  the  House  of  Representatives.  In 
support  of  this  defense  they  allege  that  they  did 
not  in  any  manner  assist  in  the  arrest  of  Kil- 
bourn  or  his  imprisonment,  nor  did  they  order 
or  direct  the  same,  except  by  their  votes  and  by 
their  participation  as  members  in  the  introduc- 
tion of  and  assent  to  the  official  acts  and  pro- 
ceedings of  the  House,  which  they  did  and  per- 
formed as  members  of  the  House  in  the  due  dis- 
charge of  their  duties,  and  not  otherwise. 

As  these  defendants  did  not  make  the  actual 
assault  on  the  plaintiff,  nor  personally  assist  in 
arresting  or  confining  him,  they  can  only  be 
held  liable  on  the  charge  made  against  them  as 


persons  who  had  ordered  or  directed  in  the  mat- 
ter, so  as  to  become  responsible  for  the  acts 
which  they  directed. 

The  general  doctrine  that  the  person  who 
procures  the  arrest  of  another  by  judicial  proc- 
ess, by  instituting  and  conducting  the  proceed- 
ings, is  liable  to  an  action  for  false  imprison- 
ment, where  he  acts  without  probable  cause, 
is  not  to  be  controverted.  Nor  can  it  be  denied 
that  he  who  assumes  the  authority  to  order  the 
imprisonment  of  another  is  responsible  for  the 
acts  of  the  person  to  whom  such  order  is  given, 
when  the  arrest  is  without  justification.  The 
plea  of  these  defendants  shows,  that  it  was  they 
who  initiated  the  proceedings  under  which 
plaintiff  was  arrested.  It  was  they  who  report- 
ed to  the  House  his  refusal  to  answer  the  ques- 
tions which  they  had  put  to  him,  and  to  pro- 
duce the  books  and  papers  which  they  had  de- 
manded of  him.  They  expressed  the  opinion 
in  that  report  that  plaintiff  was  guilty  of  a  con- 
tempt of  the  authority  of  the  House  in  so  acting. 
It  is  a  fair  inference  from  this  plea,  that  they 
were  the  active  parties  in  setting  on  foot  the 
proceeding  by  which  he  was  adjudged  guilty 
of  a  contempt,  and  in  procuring  the  passage  of 
that  Resolution. 

If  they  had  done  this  in  any  ordinary  tribu-  [SOI  1 
nal,  without  probable  cause,  they  would  have 
been  liable  for  the  action  which  they  had  thus 
promoted. 

The  House  of  Representatives  is  not  an  ordi- 
nary tribunal.  The  defendants  set  up  the  pro- 
tection of  the  Constitution,  under  which  they 
do  business  as  part  of  the  Congress  of  the 
United  States.  That  Constitution  declares  that 
the  Senators  aud  Representatives  "  Shall,  in  all 
cases,  except  treason,  felony  and  breach  of  the 
peace,  be  privileged  from  arrest  during  their  at- 
tendance at  the  session  of  their  respective 
Houses,  and  in  going  to  and  returning  from  the 
same;  and  for  any  speech  or  debate  in  either 
House,  they  shall  not  be  questioned  in  any  oth- 
er place." 

Is  what  the  defendants  did  in  the  matter  in 
hand  covered  by  this  provision  ?  la  a  resolution 
offered  by  a  member,  speech  or  debate,  within 
the  meaning  of  the  clause?  Does  its  protection 
extend  to  the  report  which  they  made  to  the 
House,  of  Kil bourn's  delinquency?  To  the  ex- 
pression of  opinion  that  he  was  in  contempt  of 
the  authority  of  the  House?  To  their  vote  in 
favor  of  the  resolution  under  which  he  was  im- 
prisoned? If  these  questions  be  answered  in 
the  affirmative,  they  cannot  be  brought  in  ques- 
tion for  their  action  in  a  court  of  justice  or  in 
any  other  place.  And  yet,  if  a  report,  or  a  res- 
olution, or  a  vote,  is  not  speech  or  debate,  of 
what  value  is  the  constitutional  protection? 

We  may,  perhaps,  find  some  aid  in  ascertain- 
ing the  meaning  of  this  provision,  if  we  can  find 
out  its  source  and,  fortunately,  in  this  there  is 
no  difficulty.  For  while  the  frame rs  of  the  Con- 
stitution did  not  adopt  the  lex  el  consuetude  of 
the  English  Parliament  as  a  whole,  they  did  in- 
corporate such  parts  of  it,  and  with  it  such 
privileges  of  Parliament,  as  they  thought  prop- 
er to  be  applied  to  the  two  Houses  of  Congress. 
Some  of  these  we  have  already  referred  to,  as 
the  right  to  make  rules  of  procedure,  to  deter- 
mine the  election  and  qualification  of  its  mem- 
bers, to  preserve  order,  etc.  In  the  sentence  w; 
have  just  cited,  another  part  of  the  privileges  o 
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Parliament  are  made  privileges  of  Congress. 
The  freedom  from  arrest  and  freedom  of  speech 
in  the  two  Houses  of  Parliament  were  lone;  sub- 
jects of  contest  between  the  Tudor  and  Stuart 
[802]  Kings  and  the  House  of  Commons.  When,  how- 
ever, the  revolution  of  1688  expelled  the  last  of 
the  Stuarts  and  introduced  a  new  dynasty,  many 
of  these  questions  were  settled  by  a  bill  of 
rights,  formally  declared  by  the  Parliament  and 
assented  to  by  the  Crown.  (1  William  &  Mary, 
2  Statute,  ch.  2.)  One  of  these  declarations 
is  "  that  the  freedom  of  speech,  and  debates, 
and  proceedings  in  Parliament,  ought  not  to  be 
impeached  or  questioned  in  any  court  or  place 
out  of  Parliament." 

In  the  case  of  Stockdale  v.  Hansard,  9  Ad.  & 
Ell.,  1/  Lord  Penman,  speaking  on  this  subject, 
says: 

"The  privilege  of  having  their  debates  un- 
questioned, though  denied  when  the  members 
began  to  speak  their  minds  freely  in  the  time 
of  Queen  Elizabeth,  and  punished  in  its  exer- 
cise both  by  that  princess  and  her  two  succes- 
sors, was  soon  clearly  perceived  to  be  indispen- 
sable and  universally  acknowledged.  By  con- 
sequence, whatever  is  done  within  the  walls  of 
either  assembly  must  pass  without  question  in 
any  other  place.  For  speeches  made  in  Parlia- 
ment by  a  member,  to  the  prejudice  of  any  oth- 
er person  or  hazardous  to  the  public  peace,  that 
member  enjoys  complete  impunity.  For  every 
paper  signed  by  the  Speaker  by  order  of  the 
House,  though  to  the  last  degree  calumnious,  or 
even  if  it  brought  personal  suffering  upon  indi- 
viduals, the  Speaker  cannot  be  arraigned  in  a 
court  of  justice.  But  if  the  calumnious  or  in- 
flammatory speeches  should  be  reported  and 
published,  the  law  will  attach  responsibilities 
on  the  publisher.  So  if  the  Speaker  by  au- 
thority of  the  House  order  an  illegal  act,  though 
that  authority  shall  exempt  him  from  question, 
his  order  shall  no  more  justify  the  person  who 
executed  it  than  King  Charles  warrant  for  levy- 
ing ship-money  could  justify  his  revenue  offi- 
cer." 

Taking  this  to  be  a  sound  statement  of  the 
legal  effect  of  the  bill  of  rights  and  of  the  par- 
liamentary law  of  England,  it  may  be  reasonably 
inferred  that  the  framers  of  the  Constitution 
meant  the  same  thing  by  the  use  of  language 
borrowed  from  that  source. 

Many  of  the  colonies,  which  afterwards  be- 
came States  in  our  Union.had  similar  provisions 
in  their  charters  or  in  bills  of  rights,  which 
were  part  of  their  fundamental  laws,  and  the 
general  idea  in  all  of  them,  however  expressed, 
must  have  been  the  same,  and  must  have  been 
[2031  m  tne  minds  of  the  members  of  the  Constitu- 
tional  Convention.  In  the  Constitution  of  the 
State  of  Massachusetts  of  1780,  adopted  dur- 
ing the  war  of  the  Revolution,  the  21st  article 
of  the  Bill  of  Rights  embodies  the  principle  in 
the  following  language: 

"  The  freedom  of  deliberation,  speech  and 
debate  in  either  House  of  the  Legislature  is  so 
essential  to  the  rights  of  the  People,  that  it  can- 
not be  the  foundation  of  any  accusation  or  pros- 
ecution, action  or  complaint,  in  any  other  court 
or  place  whatsoever." 

This  article  received  a  construction  as  early 
as  1808,  in  the  Supreme  Court  of  that  State,  in 
the  case  of  Coffin  v.  Coffin,  4  Mass.,  1,  in  which 
Chief  Justice  Parsons  delivered  the  opinion. 
See  18  Otto. 


The  case  was  an  action  for  slander,  the  offen- 
sive language  being  used  in  a  conversation  in 
the  House  of  Representatives  of  the  Massachu- 
setts Legislature.  The  words  were  not  delivered 
in  the  course  of  a  regular  address  or  speech, 
though  on  the  floor  of  the  House  while  in  ses- 
sion, but  were  used  in  a  conversation  between 
three  of  the  members,  when  neither  of  them 
were  addressing  the  chair.  It  had  relation, 
however,  to  a  matter  which  had  a  few  moments 
before  been  under  discussion.  The  court,  speak- 
ing of  tliis  article  of  the  Bill  of  Rights,  the  pro- 
tection of  which  had  been  invoked  in  the  plea, 
said:  "  These  privileges  are  thus  secured,  not 
with  the  intention  of  protecting  the  members 
against  prosecutions  for  their  own  benefit,  but 
to  support  the  right  of  the  People;  by  enabling 
their  representatives  to  execute  the  functions  of 
their  office  without  fear  of  prosecutions,  civil 
or  criminal.  I  therefore,  think  (said  the  Chief 
Justice)  that  the  article  ought  not  to  be  con- 
strued strictly,  but  liberally,  that  the  full  de- 
sign of  it  may  be  answered.  I  will  not  confine 
it  to  delivering  an  opinion,  uttering  a  speech, 
or  haranguing  in  debate,  but  will  extend  it  to 
the  giving  of  a  vote,  to  the  making  of  a  written 
report,  and  to  every  other  act  resulting  from 
the  nature  and  the  execution  of  the  office.  And 
I  would  define  the  article  as  securing  to  every 
member  exemption  from  prosecution  for  every- 
thing said  or  done  by  him  as  a  representative, 
in  the  exercise  of  the  functions  of  that  office, 
without  inquiring  whether  the  exercise  was 
regular,  according  to  the  rules  of  the  House,  or 
irregular  and  against  those  rules.  I  do  not  con-  r 204 1 
fine  the  member  to  his  place  in  the  House;  and  J 
I  am  satisfied  that  there  are  cases  in  which  he  is 
entitled  to  this  privilege  when  not  within  the 
walls  of  the  Representatives'  Chamber." 

The  report  states  that  the  other  Judges,  name- 
ly: Sedgwick,  Bewail,  Thacher  and  Parker, con- 
curred in  the  opinion. 

This  is,  perhaps,  the  most  authoritative  case  in 
this  country  on  the  construction  of  the  provision 
in  regard  to  freedom  of  debate  in  legislative 
bodies,  and  being  so  early  after  the  formation 
of  the  Federal  Constitution,  is  of  much  weight. 
We  have  been  unable  to  find  any  decision  of  a 
federal  court  on  this  clause  of  tne  section  6  of 
Article  I.,  though  the  previous  clause  of  the 
same  section  concerning  exemption  from  arrest 
lias  been  often  construed. 

Mr.  Justice  Story,  section  866  of  his  Commen- 
taries on  the  Constitution,  says:  "The  next  great 
and  vital  privilege  is  the  freedom  of  speech  and 
debate,  without  which  all  other  privileges  would 
be  comparatively  unimportant  or  ineffectual. 
This  privilege  also  (he  says)  is  derived  from  the 
practice  of  the  British  Parliament,  and  was  in 
full  exercise  in  our  colonial  legislation,  and 
now  belongs  to  the  legislation  of  every  State  in 
the  Union  as  matter  of  constitutional  right." 

It  seems  to  us  that  the  views  expressed  in  the 
authorities  we  have  cited  are  sound  and  ore  ap- 
plicable to  this  case.  It  would  be  a  narrow 
view  of  the  constitutional  provision  to  limit  it 
to  words  spoken  in  debate.  The  reason  of  the 
rule  is  as  forcible  in  its  application  to  written 
reports  presented  in  that  body  by  its  commit- 
tees, to  resolutions  offered,  which,  though  in 
writing,  must  be  reproduced  in  speech,  and  to 
the  act  of  voting,  whether  it  is  done  vocally 
or  by  passing  between  the  tellers.   In  short,  to 


391 


Digitized  by 


Google 


288;  256-261 


Supreme  Court  op  the  United  Status. 


Oct.  Term, 


things  generally  done  in  a  session  of  the  House 
by  one  of  its  members  in  relation  to  the  business 
before  it. 

It  is  not  necessary  to  decide  here  that  there 
may  not  be  things  done,  in  the  one  House  or  the 
other,  of  an  extraordinary  character,  for  which 
the  members  who  take  part  in  the  act  may  be 
held  legally  responsible.  If  we  could  suppose 
the  members  of  these  bodies  so  far  to  forget 
their  high  functions  and  the  noble  instrument 
under  which  they  act  as  to  imitate  the  Long 
Parliament  in  the  execution  of  the  Chief  Mag- 
2 ojj  7  istrate  of  the  Nation,  or  to  follow  the  example 
1  of  the  French  Assembly  in  assuming  the  func- 
tion of  a  court  for  capital  punishment,  we  are 
not  prepared  to  say  that  such  an  utter  perver- 
sion of  their  powers  to  a  criminal  purpose  would 
be  screened  from  punishment  by  the  constitu- 
tional provision  for  freedom  of  debate.  In  this, 
as  in  other  matters  which  have  been  pressed  on 
our  attention,  we  prefer  to  decide  only  what  is 
necessary  to  the  case  in  hand,  and  we  think  the 
plea  set  up  by  those  of  the  defendants  who  were 
members  of  the  House  is  a  good  defense,  and 
the  judgment  of  tfie  court  overruling  the  demur- 
rer to  it  and  giving  judgment  for  those  defend- 
ant* it  affirmed.  As  to  Thompson,  the  judgment 
it  reverted  and  the  cote  remanded  for  further 
proceedings. 
True  oopy.  Test: 

James  H .  MoKenney,  Clerk,  Sup.  Court,  U.S. 

Otod-lOU.  S..aO;  M  N.  W.  Rep.,  789  ;  38  Hun, 
572,  688  ;  06  How.  Pr.,  484, 489. 


B381   Ba  forte  In  the  Matter  of  JOHN  H.  BUR- 
1      TIS  and  JOHN  M.  GRAFF,  Petitioners. 

(See  8.  C,  18  Otto,  OS.) 

Mandamus,  when  ietued. 

A  writ  of  mandamus  may  be  used  to  oompel  an 
inferior  tribunal  to  act  on  a  matter  within  'ts  Juris- 
diction but  not  to  control  its  discretion  while  acting 
nor  reverse  its  decisions  when  made. 

XNo.  5  Orig.l 
Argued  Jan.  £4,  1881.    Decided  Feb.  t8,  1881. 

APPLICATION  for  a  mandamus. 
The  case  is  fully  stated  by  the  court. 
Mr.  Andrew  J.  Todd,  for  petitioners. 
No  counsel  appeared  for  respondent. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  an  application  for  a  mandamus  requir- 
ing the  District  Judge  for  the  Eastern  District 
ofNew  York  to  compel  one  Eliza  M.  Shepherd 
to  obey  the  command  of  a  tubpetna  duces  tecum, 
and  produce  before  a  special  examiner  certain 
iron  patterns  of  an  old  fire-place  heater,  that 
testimony  might  be  taken  respecting  them,  to 
be  certified  and  used  on  the  hearing  of  an  equity 
cause  pending  in  the  Circuit  Court  for  the  South- 
ern District  of  New  York.  From  the  applica- 
tion it  appears  that  the  Judge  has  already  acted 
on  the  identical  showing  made  to  us,  and  for 
reasons  assigned  in  writing  denied  a  motion  for 
an  attachment  against  the  person  named,  for  re- 
fusing to  ol>ey  the  subpoena. 

A  writ  of  mandamvs  may  be  used  to  compel 
an  inferior  tribunal  to  act  on  a  matter  within  its 
jurisdiction,  but  not  to  control  its  discretion 
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while  acting,  Ex  parte  Railroad  Co.,  101  U.  8., 
720  [XXV.,  875],  or  to  reverse  iis  decisions  when 
made.  Et  parte  Flippin,  94  U.  8.,  848  [XXIV., 
1941.  Both  these  rules  are  elementary  and  are 
fatal  to  this  application.  The  District  Judge 
took  jurisdiction  of  the  matter,  as  it  was  his 
duty  to  do,  heard  the  parties,  and  decided  ad- 
versely to  the  claim  of  the  petitioner.  In  this  he 
may  have  done  wrong,  and  the  reasons  he  has 
assigned  may  not  be  such  as  will  bear  the  test 
of  judicial  criticism,  but  we  cannot,  by  man- 
damus, compel  him  to  undo  what  he  has  thus 
done  in  the  exercise  of  his  legitimate  jurisdic- 
tion. He  was  asked  to  punish  a  person  for  con- 
tempt in  disobeying  the  process  of  the  court. 
He  decided  not  to  do  so.  This  action  of  his  is 
beyond  the  reach  of  a  writ  of  mandamus. 
7  he  application  is  denied. 
True  copy.  Test: 

James H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


WILLIAM  WEIOHTMAN  et  al.,  Appte.,  [256] 

v. 

WILLIAM  C.  CLARK  et  al. 

(See  S.  C.  18  Otto.  2S6-28L) 

Illinois  Constitution— state  decisions— congres- 
sional township. 

1.  Article  9,  section  6,  of  the  Constitution  of  Illi- 
nois, is  a  limitation  on  the  power  of  the  Legislature 
to  authorize  taxation,  by  public  corporations  or  the 
political  subdivisions  of  the  State. 

2.  This  court  treats  the  construction  which  the 
highest  court  of  a  State  has  given  to  a  state  statute 
as  part  of  the  statute  itself,  except  when,  by  giving 
such  construction  a  retroactive  effect,  it  wul  inval- 
idate contracts  lawfully  made. 

8.  A  congressional  township  in  Illinois  is  a  public 
school  corporation,  and  in  the  absence  of  legislative 
power  it  cannot,  under  the  State  Constitution,  tax 
the  people  to  build  railroads  or  Issue  bonds  for  that 
purpose. 

[No.  194.] 

Argued  Jan.  11,  1881.    Decided  Feb.  S8,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
The  case  is  stated  by  the  court. 
Messrs.  R.  J.  C.  Walker  and  Henry  Flan- 
ders, for  appellants. 

Mr  John  I.  RinaJcer,  for  appci.ees. 

Mr.  Chief  oustice  Waite  del.  ered  the  opin- 
ion of  the  court:  [£671 

By  the  Constitution  of  Illinois,  adopted  in 
1848,  counties  were  recognized  as  existing  polit- 
ical subdivisions  of  the  State,  and  the  General 
Assembly  was  authorized  to  provide  by  a  gen- 
eral law  for  a  township  organization,  under 
which  any  county  might  come,  whenever  a  ma- 
jority of  the  voters  should,  at  any  general  elec- 
tion, so  determine.  If  a  county  did  adopt  n 
township  organization,  the  management  of  its 
fiscal  affairs  by  the  county  court  might  be  dis- 
pensed with,  and  the  business  of  the  county 
transacted  in  such  manner  as  the  General  Assem- 
bly should  provide.  Art.  VII.  sec.  6.  Under  the 
authority  of  this  provision  of  the  Constitution, 
an  Act  was  passed  by  the  General  Assembly  au- 
thorizing such  an  organization,  by  which  town- 
ships could  be  established  and  made  bodies  cor- 
porate, with  certain  defined  governmental  pow- 
ers.  Gross,  8tat.  1869,  p.  741. 
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By  another  statute  each  congressional  town- 
ship in  the  State  was  "  established  a  township 
for  school  purposes."  (Ib.,  p.  691.)  The  busi- 
ness of  such  a  township  was  to  be  done  by  three 
trustees,  to  be  elected  from  time  to  time  by  the 
legal  voters  of  the  township,  and  who  were 
made  "  a  body  politic  and  corporate,  by  the 
name  and  style  of  '  trustees  of  schools  of  town- 
ship  ,  range  ,'  according  to  the 

number."  The  powers  of  these  trustees  related 
exclusively  to  the  business  of  the  public  schools 
in  the  township.  They  had  authority  to  lay  off 
the  township  into  school  districts  and  apportion 
the  school  funds,  and  were  charged  with  certain 
other  duties  connected  with  school  affairs  and 
school  lands  within  their  jurisdiction.  They 
had  no  power  to  levy  taxes.  That  was  to  be 
done  by  the  directors  of  the  several  school  dis- 
tricts which  should  be  created. 

Article  IX.,  section  5.  of  the  Constitution  of 
1848  is  as  follows: 

"  The  corporate  authorities  of  counties,  town- 
ships, school  districts,  cities,  towns  and  villages 
may  be  vested  with  pcwer  to  assess  and  collect 
taxes  for  corporate  purposes;  such  taxes  to  be 
uniform  in  respect  to  persons  and  property  with- 
in the  jurisdiction  of  the  body  imposing  the 
same.  And  the  General  Assembly  shall  require 
that  all  property  within  the  limits  of  municipal 
corporations,  belonging  to  individuals,  shall  be 
taxed  for  the  payment  of  debts  contracted  un- 
[258]    der  authority  of  law." 

The  Illinois  Farmers'  Railroad  Company  was 
incorporated  February  28,  1867,  and  by  an 
amendment  to  its  charter,  passed  April  15. 1869, 
the  following  provisions  were.made: 

"  §  2.  It  shall  be  lawful  for  the  corporate  au- 
thorities of  the  towns,  townships,  cities  and 
counties  through  which  said  road  shall  pass,  to 
take  stock  in  the  said  company;  and  shali  also 
"be  empowered  to  make  assessments,  levy  taxes, 
-  and  collect  the  same  in  the  manner  in  which  the 
said  several  towns,  townships,  cities  and  coun- 
ties assess  and  collect  taxes,  for  the  purpose  of 
paying  the  said  assessments  on  the  subscriptions 
to  the  said  stock  or  the  interest  accruing  thereon, 
and  the  said  towns,  townships,  cities  and  coun- 
ties may  issue  bonds,  bearing  interest,  at  any 
point  they  may  designate,  either  within  or  with- 
out the  State  of  Illinois,  at  a  rate  not  exceeding 
ten  per  cent  per  annum,  payable  annually  or 
semiannually,  as  they  may  elect;  Provided, 
That  the  said  townships,citics  or  towns  shall  not 
subscribe  to  the  stock  of  the  said  company  with- 
out submitting  the  said  proposed  subscription 
lo  a  vote  of  the  legal  voters  of  their  respective 
towns,  townships  or  cities,  thirty  days'  notice 
of  which  shall  be  given,  elections  held  and  re- 
turns made  as  provided  by  the  general  election 
laws  of  this  State;  And  provided  further.  That 
no  such  bonds  shall  issue,  nor  shall  any  interest 
be  payable  thereon  or  accrue,  until  said  road  is 
completed  through  the  said  town,  township, 
city  or  county;  And  provided  further  That  the 
subscriptions  on  the  part  of  the  said  counties 
shall  not  be  for  a  sum  exceeding  two  thousand 
dollars  per  mile  of  the  line  of  the  said  road  in 
the  said  counties. 

§  8.  In  counties  not  under  township  organ- 
ization it  shall  be  lawful  for  the  trustees  of 
schools  to  make  subscriptions  for  their  respect- 
ive townships,  and  issue  bonds  as  provided  in 
the  preceding  section;  and  for  the  purpose  of 
See  18  Otto. 


paying  the  said  subscriptions  or  bonds,  or  the 
interest  thereon,  shall  levy  a  tax,  not  exceeding 
the  rate  of  one  per  eent  per  annum,  upon  the 
taxable  property  of  their  respective  townships, 
and  shall,  through  their  treasurer,  certify  the 
said  assessment  to  the  elerk  of  the  county  court 
of  their  respective  counties,  and  it  shall  be  the 
duty  of  the  said  clerk  of  the  county  court  to 
carry  out  the  tax  so  assessed  upon  the  collector's 
book;  and  the  amount  so  raised  by  taxation 
shall  remain  in  the  hands  of  the  treasurer  of  the 

f)  roper  county,  and  shall  be  employed  by  him 
n  paying,  first,  the  interest  due  on  the  said 
bonds,  and  then  the  principal,  if  any  funds  shall 
remain  in  his  hands,  and  for  no  other  purpose." 

The  County  of  Morgan,  through  which  the 
road  of  this  company  passed,  was  not  under 
township  organization,  and  on  the  first  of  Feb- 
ruary, 1870,  at  an  election  called,  the  voters  of 
congressional  township  No.  14  N.,  of  range  9 
W.  of  the  third  principal  meridian,  within  that 
county,  voted  to  subscribe  to  the  stock  of  the 
company  in  accordance  with  the  provisions  of 
section  8  of  the  amended  charter.  Upon  the 
authority  of  this  vote  the  trustees  of  schools  of 
the  township  made  the  subscription  and  issued 
thirty-two  bonds  of  one  thousand  dollars  each, 
bearing  date  October  1,  1870,  to  make  the  re- 
quired payment.  These  bonds  were  afterwards 
registered  with  the  auditor  of  public  accounts, 
and,  upon  his  certificate  to  the  clerk  of  the 
County  Court  of  Morgan  County,  taxes  were 
levied  on  the  taxable  property  in  the  township 
to  meet  the  interest  as  it  fell  due.  In  this  way 
the  interest  for  the  years  1871,  1872,  1878  and 
1874  was  paid,  but  in  1875  the  tax  payers  of  the 
township  commenced  this  suit  in  a  state  court 
to  enjoin  any  further  taxation  to  meet  the 
bonds,  on  the  ground  that  there  was  no  author- 
ity in  law  either  for  the  subscription  or  the  issue 
of  the  bonds.  That  suit  was  transferred  by  the 
bondholders  from  the  state  court  to  the  Circuit 
Court  of  the  U#i ted  States  for  the  Southern  Dis- 
trict of  Illinois,  where,  on  final  hearing,  the 
prayer  of  the  tax  payers,  complainants,  was 
granted.  To  reverse  that  decree  this  appeal  was 
taken. 

It  is  clear  that  Art.  IX.,  sec.  5,  of  the  Consti- 
tution is  a  limitation  on  the  power  of  the  Legis- 
lature to  authorize  taxation  by  public  corpora- 
lions  or  the  political  subdivisions  of  the  State. 
The  Supreme  Court  of  the  8tate  has  uniformly 
so  decided.  Johnson  v.  Campbell,  49  111.,  816; 
Howard  v.  St.  Clair  Drain  Co.,  51  111.,  130  ; 
Madison  Co.  v.  People,  58  111.,  456.  The  same 
court  also  decided,  in  Trustees,  etc.,  v.  People, 
63  111.,  299  ;  People  v.  Dupuyt,  71  111.,  651;  and 
People  v.  Trustees  of  Schools,  78  111.,  186,  that 
statutes  substantially  like  the  one  now  under 
consideration  were  unconstitutional  and,  con- 
sequently, void,  because  the  tax  required  was 
not  for  a  corporate  purpose.  It  is  conceded  that 
if  these  decisions  are  to  be  followed  the  judg- 
ment below  was  right. 

The  first  of  these  cases  was  decided  at  the 
January  Term,  1872,and  the  court  then  took  oc- 
casion to  say  it  was  the  first  instance  in  which 
the  right  of  the  trustees  of  schools  to  embark  in 
railroad  enterprises  had  been  brought  to  their 
attention.  The  law  then  under  consideration, 
like  the  one  here,  was  not  passed  until  1869, 
and  we  infer  from  this  and  other  circumstances, 
that  such  legislation  had  not  been  common  in 
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the  State  before  that  time.  The  decisions  since 
on  the  same  question  have  all  been  one  way, 
and  this  of  itself  would  make  it  highly  improp- 
er for  us  to  depart  from  them  unless  they  were 
clearly  wrong.  As  a  rule,  we  treat  the  construc- 
tion which  the  highest  court  of  a  8  tate  has  given 
a  statute  of  the  State  as  part  of  the  statute  it- 
self. It  is  only  when,  by  giving  such  construc- 
tion a  retroactive  effect,  it  will  invalidate  con- 
tracts which  in  our  opinion  were  lawfully  made, 
that  we  disregard  them.  Here,  however,  we 
find  nothing  of  the  kind.  Taxation  by  munic- 
ipal or  public  corporations  must  be  tor  a  cor- 
porate purpose.  It  is  not  always  easy  to  decide 
whether  a  certain  kind  of  tax  is  within  or  with- 
out this  limitation,  but  we  think  it  may  be  safely 
said  that,  as  a  general  rule,  a  corporate  purpose 
must  be  some  purpose  which  is  germane  to  the 
general  scope  of  the  obiect  for  which  the  cor- 
poration was  created.')  Such  we  understand  to 
be  the  effect  of  the  Illinois  decisions  which  are 
collected  and  commented  on  in  Uackctt  v.  Ot- 
tawa, 99  U.  S.,  86  [XXV.,  363].  A  congres- 
sional township  is  one  of  the  principal  subdi- 
visions which  Congress  has  provided  for  in  the 
survey  of  the  public  lands  of  the  United  States 
for  the  purposes  of  entry  and  sale.  It  is  not 
necessarily  a  political  subdivision  of  a  State  or 
of  a  county.  When  Illinois  was  admitted  into 
the  Union,  section  numbered  sixteen  in  every 
surveyed  township,  or  its  equivalent,  if  the  sec- 
tion bad  before  that  time  been  sold  or  other- 
wise disposed  of,  was  granted  the  State  "  For 
the  use  of  the  inhabitants  of  such  township, 
for  the  use  of  schools."  3  Stat,  at  L.,  430,  ch. 
07,  sec.  6.  It  was  eminently  proper,  therefore, 
that  the  State  should  make  these  donations  the 
points  around  which  the  public  school  system 
should  be  organized.  Hence  the  congressional 
or  original  surveyed  townships  were  made  pub- 
lic corporations  for  that  purpose,  and  apparently 
for  that  alone.  Taxation  for  school  purposes 
only  would  be  germane  to  6uch»corporations, 
nna  no  one  would  or  could  reasonably  suppose 
that  they  were  created  for  managing  the  general 
[261]    affairs  of  a  political  subdivision  of  the  State. 

As  was  very  properly  said  in  People  v.  Trustees 
ofScJiooU [supra],  "Their  creation  is  purely  to 
aid  in  the  great  scheme  of  accomplishing  uni- 
versal education."  They  are  pre-eminently 
public  school  corporations,  and  in  the  absence 
of  legislative  power  under  the  Constitution,  can 
no  more  tax  the  people  to  build  railroads  than 
an  ordinary  school  district  or  an  incorporated 
academy  can  use  its  funds  in  that  way.  A  rail- 
road may  help  the  people  in  a  school  district, 
but  it  can  hardly  be  said  that  the  construction 
of  a  railroad  is  a  school  purpose.  The  existence 
of  railroads  may  and  undoubtedly  will  make 
schools  more  necessary,  and  school  property 
more  valuable,  but  the  construction  of  railroads 
is  not  necessary  cither  to  the  establishment  or 
maintenance  of  schools.  Railroads  are  the  effect 
rather  than  the  cause  of  schools. 

Congressional  townships  under  the  name  of 
the  "trustees  of  schools"  were  incorporated  for 
"school  purposes"  only.  So  the  Act  of  incor- 
poration in  terms  declares.  Taxation,  by  the 
corporate  authorities,  therefore,  on  persons  and 
property  within  the  jurisdiction  of  such  a  town- 
ship, to  buiW  "ailroads,  is  not  taxation  for  a 
corporate  ourpose,  and  the  decree  below,  which 
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followed  the  decisions  of  the  state  court,  was 
consequently  right. 

Affirmed. 

True  oopy.  Test : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Clted-106  U.  8.,  6 ;  108  U.  8.,  m. 


[SOI] 

HENRY  MOYER  et  al.,  Impleaded  with 
CLINTON  ELDREDGE,  Plfft.  in  Err., 
v. 

JAMES  E.  DEWEY  et  al. 

(See  S.  C,  18  Otto,  dBLSH.) 

Discharge  in  bankruptcy — right  of  action  for 
fraudulent  conveyance. 

1.  The  effect  of  a  discharge  In  bankruptcy  is  per- 
sonal to  the  bankrupt,  and  does  not  avail  to  release 
others. 

2.  The  right  to  bring  an  action  for  property  fraud- 
ulently conveyed  by  the  bankrupt  is  vested  in  his 
assignee  alone,  and  bis  failure  to  sue  within  the  two 
years  allowed  by  the  bankrupt  law  does  not  transfer 
this  right  of  action  to  a  creditor  of  the  bankrupt. 

[No.  191.] 

Argued  Jan.  11. 12, 1881.  Decided  Feb.  28, 1881. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  New  York. 
The  case  is  fully  stated  by  the  court 
Messrs.  MatOiew  Hale  ana  Samuel  Hand, 
for  plaintiffs  in  error. 

Mr.  James  E.  Dewey,  for  defendants  in 
error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Court  of  Appeals 
of  New  York. 

The  complaint  filed  by  defendants  in  error  in 
the  Supreme  Court  of  the  State  is  in  the  nature 
of  a  bill  in  chancery  against  the  plaintiffs  in  er- 
ror and  Clinton  Eldredge.  It  charges  that  the 
complainants  have  severally  recovered  judg- 
ments in  the  proper  courts  against  said  Eldridge, 
on  which  executions  have  been  issued  and  re- 
turned nulla  bona.  The  complaint  then  charges, 
with  details  of  the  transaction,  that  the  defend- 
ants held  certain  real  estate,  the  title  of  which 
was  conveyed  to  them  by  Eldridge.without  cop- 
sideration  and  with  intent  to  defraud  his  credit- 
ors. The  defendants  answer  separately  and 
deny  the  fraud.  They  also  attempt  to  protect 
themselves  under  the  discharge  of  Eldredge  in 
bankruptcy,  and  as  the  only  question  cognizable 
in  this  court  turns  upon  this  part  of  the  defense, 
which  is  more  fully  set  up  in  the  answer  of  xJet- 
sey  Mover  than  in  that  of  Henry,  so  much  of 
the  answer  as  refers  to  this  matter  is  here  given 
verbatim: 

"And  the  said  defendant,  upon  her  informa- 
tion and  belief,  alleges  that  on  or  about  the  17th 
day  of  August,  1868,  at  Buffalo,  in  the  State  of 
New  York,  the  United  States  District  Court  held 
in  and  for  the  Northern  District  of  the  State  of 
New  York  duly  made  an  order  and  a  decree  dis- 
charging the  defendant  Clinton  Eldredge  of  and 
from  all  his  debts.of  all  of  which  proceedings  in  _  ao« , 
the  said  court  in  bankruptcy  for  such  discharge  i 
the  said  plaintiffs  and  their  said  assignors,  and 
each  of  them,  had  due  notice;  that  the  pretended 

108  U.  S. 


Digitized  by 


Google 


1830. 


Umtkw  States  v.  Mayor,  etc.,  op  New  Orleahb. 


858-869 


indebtedness,  if  any  such  existed  or  ever  did  ac- 
crue, accrued  prior  to  the  filing  of  the  petition  of 
the  said  Clinton  Eldredge  for  his  discharge  from 
such  dcbtsin  the  said U  ni  ted  States  District  Court, 
iind  prior  to  the  granting  of  such  discharge,  and 
that  the  said  indebtedness  and  the  said  several 
claims,  if  any  such  exist  or  ever  existed,  were 
*uch  as  were  provable  against  the  estate  of  the 
defendant  Clinton  Eldredge  in  tbe  proceedings 
in  which  said  discharge  was  granted,  and  were 
not,  nor  was  any  part  thereof,  created  in  conse- 
quence of  any  defalcation  as  a  public  officer,  or 
as  an  executor,  administrator,  guardian  or 
trustee,  or  wbile  acting  in  any  other  fiduciary 
capacity,  and  be  is,  therefore,  discharged  there- 
from, and  from  all  liability  thereon,  and  the 
said  plaintiffs  are  precluded  and  debarred  from 
enforcing  or  attempting  to  enforce  the  same." 

It  will  be  observed  that  nothing  is  here  said 
of  an  assignee  in  bankruptcy,  nor  of  the  right 
of  the  assignee,  if  one  existed,  to  the  property 
conveyed  by  Eldredge  to  the  defendants  in  fraud 
of  his  creditors.   The  obvious  purpose  of  this 

Slen  is  to  show  that  Eldredge's  debts  to  plaint- 
fs  were  discharged,  and  that  they  could  not, 
therefore,  maintain  this  suit  on  such  indebted- 
ness. Nor  does  it  appear  in  any  part  of  the  rec- 
ord that  the  assignee's  rights  were  considered 
by  either  plaintiffs  or  defendants,  nor  was  he 
made  a  party  to  the  suit. 

The  case  was  sent,  under  the  practice  of  the 
"New  York  courts,  to  a  referee,  and  on  his  re- 
]X)rt  a  judgment  was  rendered  in  favor  of  the 
complainants,  which  was  affirmed  in  the  Court 
of  Appeals.  With  the  general  question  of  fraud 
in  the  matter  this  court  can  have  nothing  to  do. 
It  appears  by  the  report  of  the  referee  that  the 
transaction  was  fraudulent  as  charged.  It  also 
appears  that,  although  the  judgments  against 
Eldredge  set  up  as  the  foundation  of  this  suit 
were  founded  on  debts  existing  prior  to  his  dis- 
charge in  bankruptcy,  these  judgments  were 
confessed  by  him  after  that  discharge,  and  thut, 
though  a  defendant  in  this  suit,  he,  by  failing 
to  answer,  waives  the  benefit  of  the  discharge. 
Under  these  circumstances,  we  concur  with  the 
opinion  of  the  Court  of  Appeals,  that  so  far  as 
[3031  '  e  discharge  itself  >s  concerned,  its  only  effect 
1  is  personal  to  h?m,  and  does  not  avail  to  release 
the  defendants  in  this  suit  from  liability  for  the 
fraud  committed  by  them. 

But  we  have  decided  at  this  Term,  in  the  case 
of  Trimble  v.  117**7/  end  [ante,  290],  a  case  very 
similar  in  some  of  its  aspects  to  this,  that  the  right 
f>  bring  such  an  action  as  this — the  right  to  the 
property  so  fraudulently  conveyed — is  vested  in 
the  assignee  alone,  and  thut  his  failure  to  sue 
within  the  two  years  allowed  by  the  bankrupt 
law  does  not  transfer  this  right  of  property  or 
right  of  action  to  a  creditor  of  the  bankrupt. 

if.  therefore,  in  the  present  case  it  had  been 
made  to  appear  by  the  record  properly  before 
tne  Court  of  Appeals,  thatnn  assignee  bad  been 
appointed,  and  he  had  properly  qualified  and 
accepted  such  appointment,  we  do  not  see  how 
complainants  could  have  recovered  judgment 
for  the  value  of  tbe  property. 

The  Court  of  Appeals  of  N<  r  York  take  the 
ground,  in  their  opinion,  distinctly,  that  neither 
tlie  appointment  of  an  assignee  in  bankruptcy, 
nor  the  existence  of  any  rights  in  such  assignee, 
nor  any  defense  having  reference  to  such  rights, 
:*e  13  Otto. 


is  set  up  in  the  answer.   And  In  this  opinion 
we  concur. 

When  the  case  went  to  the  referee  the  defend- 
ants offered  certified  transcripts  of  the  proceed- 
ings in  the  District  Court,  which  showed  the  ap- 
pointment of  the  assignee,  the  assignment  to 
him  made  by  the  register,  and  the  discharge  of 
Eldredge.  The  plaintiffs  objected  to  the  admis- 
sion of  these  papers  in  evidence,  on  the  ground 
that  they  were  not  set  up  in  the  answer,  either 
according  to  the  statute  or  in  pursuance  of  the 
common  law  rule.. 

The  referee,  while  ne  admitted  the  papers  in 
evidence,  did  not,  among  his  finding  of  facts, 
which  were  thirty -four  in  number,  find  that  the 
assignee  had  been  appointed,  or  an  act  of  ap- 
pointment mode  by  the  register.  He  did,  how- 
ever, find  that  Eldredge  "had  been  duly  dis- 
charged of  his  debts.  It  is  probable  that  he  re- 
ceived the  transcript  objected  to  as  evidence  of 
the  validity  of  Eldredge's  discharge,  but  not  as 
evidence  of  the  assignment,  which  was  not  set 
out  in  tbe  pleading. 

The  question  whetner  the  assignment,  and 
the  rights  of  the  assignee  under  it,  were  so  set 
up  in  the  answer  us  to  admit  the  evidence  of 
them,  or  whether,  on  the  other  hand,  the  de- 
fendants relying,  us  they  seem  to  have  done, 
solely  on  the  principle  that  Eldredge's  discharge 
inured  to  the  benefit  of  the  defendants,  can  now 
avail  themselves  of  the  transcripts,  is  one  dc-  [304] 
pendent  very  largely  on  the  practice  of  the 
courts  of  the  State.  The  Court  of  Appeals  rests 
its  decision  on  the  ground  that  the  pleading 
does  not  set  out  or  rely  on  the  assignment  or  on 
the  rights  vested  by  it  in  the  ussignce,  and  it 
says  very  justly  that  if  any  such  issue  had  been 
mude,  tne  plaintiffs  might  have  had  a  sufficient 
reply,  which  they  were  not  called  on  to  produce 
as  the  pleadings  stand. 

As  ice  concur  trith  tltat  court  in  holding  t/ia* 
the  existence  of  an  assignee,  or  of  any  right  of 
sucli  assignee  to  the  projierty  or  tfte  claim*  at 
serted  in  this  suit,  it  not  raited  by  this  record,  iu 
judgment  it  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk  Sup.  Court,  U.  8. 


UNITED  STATE8,  ex  ret.  Rebecca  W.  f358| 
Wolff,  Plff.  in  Err.,  ■» 
t>. 

MAYOR  and  ADMINISTRATORS  OP  THE 
CITY  OF  NEW  ORLEANS. 

(See  8.  C,  13  Otto,  858-380.) 

Powers  of  municipal  corporation — impairing 
contrnctt — constitutional  province — void  legit- 
lotion — Louisiana  Act— cam  di-Hnguithed. 

1.  A  Legislature  may,  at  any  time,  restrict  or  re- 
voke at  its  pleasure  any  of  tbe  powers  of  a  munic- 
ipal corporation,  including,  among  others,  that  of 
taxation,  provided  its  action  in  that  respect  shall 
not  operate  directly  upon  contracts  of  the  corpora- 
tion, so  as  to  impair  their  obligation  by  abrogating 
or  lessening  the  means  of  their  enforcement. 

2.  Legislation  producing  this  latter  result  directly 
by  operating  upon  those  means,  it  prohibited  by  tbu 
Constitution,  and  must  be  disregarded. 


Note.— Mandamus  to  compel  city,  town  or  covnty 
to  leva  taxes  to  pan  bonds  or  interest  on  bonds.  See 
not*  to  The  Mayor  v.  U.  8.,  78  U.  8.,  XIX.,  704. 
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8.  The  prohibition  of  the  Constitution  against  the 
passage  of  laws  Impairing  the  obligation  of  con- 
tract* applies  to  the  contracts  of  tne  State,  and  to 
those  of  its  agents  acting  under  its  authority,  as 
well  as  to  contracts  between  individuals. 

4,  The  courts  treating  as  void  the  legislation  abro- 
gating or  restricting  tne  power  of  taxation  dele- 
gated to  a  municipality,  upon  toe  faith  of  which 
contracts  were  made  with  it,  and  upon  the  contin- 
uance of  which  alone  they  can  be  enforced,  can 
proceed  and  by  mandamus  compel,  at  the  Instance 
of  parties  Interested,  the  exercise  of  that  power,  as 
if  no  such  legislation  had  ever  been  attempted. 

8.  The  Louisiana  Act  of  Mar.  6, 1876,  is  Invalid  so 
far  as  it  limits  the  power  which  the  City  of  New  Or- 
leans possessed,  when  the  bonds  were  issued  upon 
which  the  Judgment  in  this  action  was  recovered,  to 
levy  a  tax  for  their  payment. 

Meriwether  v.  Garrett,  ante,  distinguished. 
[No.  206.] 

Submitted  Jan.  26, 1881.    Decided  Feb.  98, 1881. 

fN  ERROR  to  the  Circuit  Court  of  the  United 
JL  States  for  the  District  of  Louisiana. 

The  case  is  stated  by  the  court. 

Messrs.  Geo.  S.  Lacey  and  A.  Pitot,  for 
plaintiff  in  error.  . 

Messrs.  B.  F.  Jonas,  E.  H.  Mc Caleb  and 
Henry  C.  Miller,  for  defendants  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  March,  1876,  the  relator,  Rebecca  W. 
Wolff,  recovered  a  judgment  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Louisiana  against  the  City  of  New  Orleans,  for 
the  sum  of  $18,000.  Execution  was  issued  upon 
it  and  returned  unsatisfied.  She  thereupon 
caused  the  judgment  to  be  registered,  under  the 
Act  of  the  Legislature  of  the  State  of  1870, 
known  as  Act  No.  5,  of  the  extra  seas'  .a  of 
that  year,  to  the  provisions  of  which  we  snail 
hereafter  refer;  and  then  called  upon  the  Mayor 
and  Administrators  of  the  City  to  pay  it  out  of 
the  contingent  fund  of  the  corporation,  or,  if  it 
could  not  be  paid  in  that  way,  to  levy  a  special 
tax  for  its  payment.  The  authorities  having 
failed  to  comply  with  this  request,  she  applied 
for  a  mandamus  to  compel  them  to  pay  it  out 
of  that  fund  or  to  levy  a  tax  for  tliat  purpose, 
setting  forth  in  her  petition  the  recovery  of  the 
judgment,  the  issue  of  execution  thereon,  its 
return  unsatisfied,  and  the  refusal  of  the  city 
authorities,  as  stated.  An  alternative  writ  was 
accordingly  issued. 

To  this  writ  the  city  authorities  appeared, 
and  filed  an  answer  to  the  petition,  in  which 
they  admitted  the  recovery  of  the  judgment, 
ratio  1  *e  ^88ue  °*  ^  execution,  and  its  return  unsat- 
l  dow  1  igfled,  and  set  up  that  the  judgment  was  recov- 
ered on  bonds  of  the  city  issued  to  the  New 
Orleans,  Jackson  and  Great  Northern  Railroad 
Company,  under  the  Act  of  the  Legislature  of 
the  State  approved  on  the  15th  of  March,  1854; 
that  no  tax  for  the  payment  of  the  principal  of 
those  bonds  was  directed  to  be  levied  by  that 
Act  or  any  other  Act  of  the  State;  that  there 
was  no  contingent  fund  of  the  city  out  oi  which 
the  judgment  could  be  paid;  and  that  there 
were  no  moneys  to  the  credit  of  the  fund  for 
current  expenses,  not  otherwise  appropriated; 
and  that  for  these  reasons  they  had  not  budgeted 
the  judgment  nor  levied  a  tax  for  its  payment 
and  could  not  levy  a  special  tax  for  that  pur- 
pose. In  an  amended  answer,  tho/  further  set 
up  that  at  the  time  the  bonds,  upon  which  the 
judgment  was  recovered,  were  issued,  a  general 
statute  of  the  State  prohibited  municipaTcorpo- 
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rations  from  incurring  any  debt  or  liability  un- 
less in  the  ordinance  creating  the  same,  full  pro- 
vision was  made  for  the  payment  of  the  princi- 
pal and  interest;  and  that  a  special  statute  pre- 
scribing the  form  of  the  ordinance  by  which  a 
particular  debt  could  be  created,  declared  that 
such  ordinance  should  be  submitted  to  the  legal 
voters  of  the  corporation,  and  that  the  assent  of 
the  majority  of  them  should  be  a  condition  of 
its  validity;  that  the  ordinance  thus  submitted 
providing  for  the  issue  of  the  bonds,  contained 
no  provision  for  levying  a  tax  to  pay  the  prin- 
cipal of  them,  but  contained  another  provision 
deemed  ample  for  that  purpose;  and  that, 
therefore,  it  was  the  evident  intention  of  the 
Legislature  that  the  principal  debt  should  be 
thus  paid  and  not.  by  means  of  taxation. 

The  relator  demurred  to  the  return  of  the  re- 
spondents, but  it  would  seem  that  when  the  de- 
murrer was  called,  the  case  was  submitted  upon 
the  pleadings  and  certain  proofs  which  had  been 
filed.  The  court  decreed  that  the  city  author- 
ities, exercising  the  discretion  vested  in  them 
according  to  section  8  of  Act  No.  5,  of  the  extra 
session  of  1870,  should  appropriate,  from  the 
money  set  apart  in  the  budget  or  annual  esti- 
mate for  contingent  expenses,  a  sufficient  sum 
of  money  to  pay  the  judgment,  but  that  if  no 
appropriation  be  made  by  the  common  council 
of  the  city,  the  judgment  should  be  paid  ac- 
cording to  its  priority  of  filing  and  registry  in 
the  office  of  the  controller,  from  the  first  money 
in  the  next  annual  estimate  set  apart  for  that 
purpose.  The  decree  was  accompanied  by  a 
provision  that  nothing  therein  should  require 
the  common  council  to  assess  or  levy  any  tax 
upon  the  city  for  the  payment  of  the  judgment, 
until  the  Legislature  of  the  State  should  author- 
ize the  same,  thus  assuming  that  existing  legis- 
lation did  not  permit  any  such  tax.  To  reverse 
this  decree,  the  relator  has  brought  the  case  to 
tbis  court. 

The  Act  which  authorized  the  issue  of  the 
bonds,  upon  which  the  relator  recovered  judg- 
ment, provided  that  the  railroad  company  should 
issue  to  the  city  certificates  of  stock  equal  in 
amount  to  the  bonds  received,  and  declared 
that  the  stock  should  remain  "  fc-Tever  pledged 
for  the  redemption  of  said  bonds."  It  made  no 
other  provision  for  the  ultimate  payment  of  the 

Erincipal,  but  provided  that  a  special  tax  should 
b  levied  each  year  to  pay  the  annual  interest. 
It  is  contended  that  only  to  the  stock  thus 
pledged  and  the  income  from  it  were  the  bond- 
holders to  look  for  the  payment  of  the  princi- 
pal. The  same  position  was  urged  in  U..  8.  v. 
New  Orleans,  on  the  application  by  the  relator 
in  that  case  for  a  mandamus  to  compel  the  city 
authorities  to  levy  a  tax  to  pay  judgments  re- 
covered upon  simdar  bonds,  and  was  adjudged 
to  be  untenable.  (98  U.  8.,  881  [XXV.,  2861. > 
The  court  held  that  the  indebtedness  of  the  city 
was  conclusively  established  by  the  judgments 
recovered  against  it,  and  that  their  payment  was 
not  restricted  to  any  species  of  property  or  rev- 
enues, or  subject  to  any  conditions.  If  there 
were  any  limitations  upon  the  means  by  which 
payment  of  the  bonds  was  to  be  had,  they 
should  have  been  insisted  upon  when  the  suite 
were  pending,  and  have  been  continued  in  the 
judgments.  The  fact,  that  no  such  limitations 
were  there  found,  was  conclusive  that  none  ex- 
isted. 
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The  court  also  held  that  if  the  question  were 
an  open  one  its  conclusion  would  be  the  same; 
that  the  declaration  of  the  Act,  that  the  stock 
which  the  city  was  to  receive  from  the  railroad 
company  should  remain  "  forever  pledged  for 
the  redemption  of  said  bonds,"  only  created  a 
statutory  pledge  by  way  of  collateral  security  for 
their  payment,  and  did  not  release  the  city  from 
its  primary  liabilty;  and,  that  the  bondholder 
was  not  bound  to  look  to  that  security  but  could 
proceed  directly  against  the  city  without  regard 
to  it. 

The  court  further  held  that  the  statutes  of  the 
State  restraining  municipal  corporations  from 
[861]  creating  any  indebtedness  without  providing  at 
the  same  time  for  the  payment  of  the  principal 
and  interest,  were  not  limitations  upon  the  pow- 
er of  the  Legislature  to  authorize  the  creation 
of  debts  by  such  corporations  upon  other  con- 
ditions; and  though  as  a  general  rule  it  was 
deemed  expedient  to  prohibit  cities  from  incur- 
ring debts  on  their  own  motion,  without  mak- 
ing provision  for  their  payment,  it  did  not  fol- 
low that  the  Legislature  might  not  authorize 
the  incurring  of  a  particular  obligation  without 
such  provision;  and,  in  the  instance  mentioned, 
the  statute  prescribed  the  details  of  the  ordi- 
nance to  be  passed  by  the  city  in  execution  of 
the  authority  conferred. 

The  views  thus  expressed  dispose  of  the  ob- 
jections to  the  mandamus  in  this  case,  founded 
upon  what  is  contained  in  the  railroad  Act  as 
well  ns  what  is  omitted  from  it.  Nothing  new 
has  been  presented  to  our  consideration  to  lead 
us  to  doubt  the  correctness  of  our  conclusions. 
There  is  no  occasion,  therefore,  to  repeat  the 
reasons  upon  which  they  were  founded. 

But  counsel  also  urge  in  their  argument 
a  gainst  the  granting  of  the  mandamus,  that  the 

iicwcr  of  the  city  to  levy  a  tax  upon  property 
or  nil  purposes,  judgments  included,  is  limited 
by  Arts  of  the  Legislature  to  one  dollar  and 
fifty  cents  on  every  one  hundred  dollars  of  val- 
uation, and  that  the  amount  thus  raised  is  in- 
sufficient to  meet  the  current  expenses  of  the 
city,  and  pay  previous  judgments  of  other  par- 
ties. They  repeat  the  averments  of  the  answer, 
that  there  was  no  contingent  fund  of  the  city 
out  of  which  the  judgment  of  the  relator  could 
l»e  paid,  nor  moneys  to  the  credit  of  the  fund 
for  current  expenses  not  otherwise  appropriated. 
They  cite  the  charter  of  1870,  which  requires  a 
budget  to  be  made  in  December  of  earn  year, 
exhibiting  the  various  items  of  liability  and 
expenditure  for  the  ensuing  year,  and  the  Act 
of  March  6,  1876,  which  limits  the  right  of  tax- 
ation, upon  property  by  the  city  to  one  dollar 
and  fifty  cents  on  every  one  hundred  dollars 
of  its  assessed  value.  They  also  insist  that  the 
conditions  on  which  judgments  against  the  city 
are  to  be  paid  are  prescribed  in  Act  No.  5  of  the 
extra  session  of  1870. 

This  last  Act  provides  that  no  writ  of  execu- 
tion or  fieri  facia*  shall  issue  from  any  of  the 
1*62]  courts  of  the  State  to  enforce  the  payment  of 
any  judgment  for  money  against  the  city  of 
New  Orleans,  but  that  such  judgment,  when 
the  same  shall  have  became  executory,  shall 
have  the  effect  of  fixing  the  amount  of  the 
plaintiffs  demand,  and  that  he  may  cause  a  cer- 
tified copy  of  it,  with  his  petition  and  the  de- 
fendant's answer,  and  the  clerk's  certificate 
that  it  has  become  executory,  to  be  filed  in  the 
See  18  Otto. 


office  of  the  controller  of  the  city,  and  that 
thereupon  it  shall  be  the  duty  of  the  controller 
or  auditing  officer  to  cause  the  same  to  be  regis- 
tered and  to  issue  a  warrant  upon  the  treasurer 
or  disbursing  officer  of  the  corporation  for 
the  amount,  without  any  special  appropriation 
of  money  therefor,  "Provided  always  that  there 
be  sufficient  money  in  the  treasury  to  pay  such 
judgment,  specially  designated  and  set  apart 
for  that  purpose  in  the  annual  budget  or  de- 
tailed statement  of  items  of  liability  and  expen- 
diture required  to  be  made  "by  section  124  or  the 
Act  of  March  20, 1866,  amending  the  city  char- 
ter, or  by  subsequent  legislation. 

The  Act  further  provides  that  in  case  the 
amount  designated  in  the  annual  budget  for  the 
payment  of  judgments  against  the  city  shall 
have  been  exhausted,  the  "common  council 
shall  have  power,  if  they  deem  it  proper,  to  ap- 
propriate from  the  money  set  apart  in  the  budg- 
et or  annual  estimate  for  contingent  expenses,  u 
sufficient  sum  of  money  to  pay  said  judgment  or 
judgments,  but  if  no  such  appropriationbe  made 
by  the  common  council,  then  all  judgments 
shall  be  paid,  in  the  order  in  which  they  shall 
be  filed  and  registered  in  the  office  of  controller, 
from  the  first  money  next  annually  set  apart  for 
that  purpose." 

The  respondents  contend  that,  under  thes? 
provisions,  no  judgment  creditor  can  claim  that 
his  judgment  shall  be  paid  absolutely,  for  its 
payment  is  made  to  depend  upon  the  conditions 
stated;  or  insist  upon  an  appropriation  in  the 
budget  for  any  fixed  sum,  for  this  is  controlled 
by  the  limit  of  taxation  and  the  amount  of  nec- 
essary expenditures  to  sustain  the  government 
of  the  city.  The  amount  for  judgments  to  be 
provided  annually,  they  say,  is  to  be  fixed  by 
the  discretion  of  the  common  council  in  fram- 
ing the  budget;  and  this  discretion  is,  to  be 
guided  by  the  limit  of  taxation  for  all  purposes, 
and  the  amount  required  for  police,  lights,  pav-  1 303  J 
ing  streets,  public  schools  and  other  necessary 
expenses  of  the  city.  These  expenditures  have 
heretofore  exhausted  and,  if  the  limit  of  taxa- 
tion prescribed  by  the  Act  of  March  6, 1876,  be 
enforced,  will  hereafter  continue  to  exhaust 
nearly  all  the  funds  raised.  The  balance  re- 
maining is  and,  with  that  limit  of  taxation,  al 
ways  will  be,  insufficient  to  pay  any  consider- 
able portion  of  the  earliest  judgments  against 
the  city.  So  the  relator  must  wait  for  an  in- 
definite period — perhaps  until  the  statute  has 
barred  her  claim — and  take  the  uncertain  chance 
of  obtaining  from  the  city  in  the  distant  future 
any  portion  of  the  sum  due  to  her. 

The  Act  of  March  6,  1876,  giving  effect  to 
what  is  known  as  the  "premium  bond  plan," 
does  not  hold  out  to  the  bondholder  the  delu- 
sive hope  of  payment  in  the  distant  future, 
which  flitters  around  Act  No.  5  of  1870;  it  cuts 
him  off  absolutely,  unless  he  will  accept  the 
conditions  of  the  proposed  plan.  It  recites  in 
its  preamble  that  the  total  debt  of  the  city, 
bonded  and  floating,  exceeds  $28,000,000;  that 
the  taxable  property  of  the  city  has  become  so- 
reduced  in  value  as  to  require  a  tax  at  the  rate 
of  at  least  five  per  cent  per  annum  to  liquidate 
the  debt;  that  a  tax  so  exorbitant  will  render 
its  collection  impossible;  that  the  continuation 
of  a  tax  beyond  the  ability  of  the  property  to 
pay,  would  lead  to  a  further  destruction  of  the 
assessable  property  of  the  city  and  to  ultimate 
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bankruptcy,  and,  that  the  city  has  adopted  a 
plan  for  the  liquidation  of  its  indebtedness, 
looking  to  the  payment  of  its  creditors  in  full, 
''obtaining  thereby  the  indulgence  necessary 
for  the  public  well-being  and  the  maintenance 
>f  the  public  honor." 

The  plan  proposed  was  an  -exchange  of  out- 
standing bonds  for  premium  bonds;  the  latter 
to  be  of  the  denomination  of  twenty  dollars  each, 
bearing  five  per  cent  interest  from  September 
1,  1875,  payable  at  no  designated  period,  the 
interest  and  principal  to  be  paid  at  the  same 
time  and  not  separately,  and  the  maturity  of 
the  bonds,  principal  and  interest,  to  be  deter- 
mined by  chance  in  the  drawing  of  a  lottery. 
One  million  of  these  bonds  is  to  be  divided  into 
ten  thousand  series  of  one  hundred  bonds  each. 
The  ten  thousand  series  are  to  be  placed  in  a 
wheel  and,  in  April  and  October  of  each  year, 
as  many  series  are  to  be  drawn  as  are  to  be  re- 
[364]  <  leemed ,  accord  ing  to  a  certain  schedule  adopted. 
The  bonds  composing  the  series  thus  drawn  are 
to  be  entered  for  payment  three  months  there- 
after, principal  and  interest,  and  are  to  be  re- 
ceivable for  all  taxes,  licenses  and  other  obliga- 
1  ions  of  the  city.  At  the  expiration  of  the  three 
months  the  bond  numbers  of  the  drawn  series 
are  to  be  placed  in  a  wheel  and  1,176  prizes, 
amounting  to  £50,000,  are  to  be  drawn  and  dis- 
iributed.  Under  this  plan,  the  city  is  released 
from  payment  of  the  principal  or  interest  of  its 
<  lebt,  except  such  portion  as  may  be  drawn  from 
the  lottery  each  year.  As  justly  observed  by 
counsel  in  one  of  the  cases  before  us,  under  this 
arrangement  whether  a  creditor  will  be  paid  in 
one  or  in  fifty  years,  will  depend  upon  the  turn 
<if  u  wheel  and  the  drawing  of  a  lucky  number. 
Of  course  this  plan  disregards  all  the  terms  up- 
on which  the  outstanding  bonds  of  the  city — 
and,  among  others,  those  held  by  the  relator — 
were  issued,  and  postpones  indefinitely  the  pay- 
ment of  both  their  principal  and  interest.  To 
induce  its  adoption  by  the  city's  creditors,  the 
Act,  in  its  7th  section,  provides  that  no  tax  for 
the  payment  of  the  principal  or  interest  of  other 
than  the  premium  bonds  shall  thereafter  be  lev- 
ied; repeals  all  laws  requiring  or  authorizing 
the  city  to  pay  any  such  tax,  and  declares  that 
it  shall  be  incompetent  for  any  court  to  issue  a 
nuindamua  to  the  officers  of  the  city  to  levy  and 
collect  any  interest  tax  other  than  on  the  pre- 
mium bonds. 

For  the  interest  on  the  premium  bonds  and 
other  purposes  of  the  city,  the  Act  provides  that 
a  tax  of  only  one  and  one  half  per  cent  per 
annum  shall  be  levied;  and  this  limitation  of 
the  taxable  power  of  the  corporation  is  "  de- 
clared to  be  a  contract  not  only  with  the  holder 
of  said  premium  bonds,  but  also  with  all  resi- 
dents and  tax  payers  of  said  city,  so  as  to  au- 
thorize any  holder  of  said  premium  bonds  to 
legally  object  to  any  rate  of  taxation  in  excess 
of  the  rate  herein  limited." 

It  is  plain  that  if  the  provisions  of  this  Act 
can  be  sustained  as  a  valid  exercise  of  legisla- 
tive power,  the  judgment  of  the  relator  is  prac- 
tically annulled  or  rendered  so  uncertain  of 
payment  as  to  be  of  little  value. 

When  the  bonds  were  issued,  upon  which  the 
judgment  was  recovered,  the  city  was  by  its 
13651  cnarter  invested  with  "All  the  powers,  rights, 
■  J  privileges  and  immunities  incident  to  a  munici- 
pal corporation  and  necessary  for  the  proper 
:»»8 


government  of  the  same;"  and  it  could  have 
provided  the  means,  by  taxation,  for  their  pay- 
ment when  they  became  due.  As  we  said  in 
the  case  already  cited,  "  The  power  of  taxation 
is  an  incident  to  such  a  corporation,  and  may  be 
exercised  for  all  the  purposes  authorized  by  its 
charter  or  subsequent  legislation.  Whatever 
the  Legislature  empowers  the  corporation  to  do 
is  presumably  for  its  benefit  and  may,  in  '  the 
proper  government  of  the  same,'  be  done."  Be- 
sides the  power  thus  existing  at  the  time  the 
bonds  were  issued,  the  Act  providing  for  their 
issue  directed,  as  already  stated,  a  special  tax 
to  be  levied  each  year  to  meet  the  annual  inter- 
est on  them.  Such  being  the  case,  the  question 
is  whether  the  city  has  been  devested  of  its 
power  by  the  Act  of  1876,  which  we  have  men- 
tioned. 

The  argument  in  support  of  the  Act  is  sub- 
stantially this:  that  the  taxing  power  belongs 
exclusively  to  the  legislative  department  of  the 
government,  and  when  delegated  to  a  munici- 
pal corporation  may,  equally  with  other  powers 
of  the  corporation,  be  revoked  or  restricted  at 
the  pleasure  of  the  Legislature. 

It  is  true  that  the  power  of  taxation  belongs 
exclusively  to  the  legislative  department,  and 
that  the  Legislature  may  at  any  time  restrict  or 
revoke  at  its  pleasure  any  of  the  powers  of  a 
municipal  corporation, including,  among  others, 
that  of  taxation,  subject,  however,  to  this  quali- 
fication, which  attends  all  state  legislation,  that 
its  action  in  that  respect  shall  not  conflict 
with  the  prohibitions  of  the  Constitution  of  the 
United  States  and,  among  other  things,  shall 
not  operate  directly  upon  contracts  of  the  cor- 
poration, so  as  to  impair  their  obligation  by 
abrogating  or  lessening  the  means  of  their  en- 
forcement. Legislation  producing  this  latter 
result,  not  indirectly  as  a  consequence  of  le- 

fitimate  measures  taken,  as  will  sometimes 
appen,  but  directly  by  operating  upon  thoae 
means,  is  prohibited  by  the  Constitution  and 
must  be  disregarded,  treated  as  if  never  en- 
acted, by  all  courts  recognizing  the  Constitu- 
tion as  the  paramount  law  of  the  land.  This 
doctrine  has  been  repeatedly  asserted  by  this 
court  when  attempts  have  been  made  to  limit 
the  power  of  taxation  of  a  municipal  body,  upon 
the  faith  of  which  contracts  have  been  made, 
and  by  means  of  which  alone  they  could  be  per- 
formed. So  long  as  the  corporation  continues 
in  existence,  the  court  has  said  that  the  control 
of  the  Legislature  over  the  power  of  taxation 
delegated  to  it  is  restrained  to  cases  where  such 
control  does  not  impair  the  obligation  of  con- 
tracts made  upon  a  pledge,  expressly  or  im- 
pliedly given,  that  the  power  should  be  exer- 
cised for  their  fulfillment.  However  great  the 
control  of  the  Legislature  over  the  corporation 
while  it  is  in  existence,  it  must  be  exercised  in 
subordination  to  the  principle  which  secures 
the  inviolability  of  contracts. 

The  case  of  Von  Hoffman  v.  Quineg,  reported 
in  4th  Wallace,  535  [71  U.  S.,  XVIII.,  408],  is 
a  leading  one  on  this  subject.  There  the  Legis- 
lature of  Illinois  had  in  1851,  1853  and  1857 
passed  Acts  authorizing  that  city  to  subscribe 
for  stock  of  certain  railroad  companies  and  in 
payment  thereof  to  issue  its  bonds  with  cou- 
pons for  interest  annexed.  Those  Acts  author- 
ized the  city  to  levy  a  special  annual  tax  upon 
the  property  therein,  real  and  personal,  to  pay 
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the  annual  interest  upon  the  bonds,  and  re- 
quired that  the  tax  when  collected  should  be 
set  aside  as  a  special  fund  for  that  purpose. 
The  city  failed  to  pay  the  coupons  held  by  the 
relator  tor  a  long  time  after  they  became  due, 
and  refused  to  levy  the  tax  necessary  for  that 
purpose.  The  relator  thereupon  sued  the  city 
and  recovered  judgment.  Execution  issued 
thereon  being  returned  unsatisfied,  he  applied 
to  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Illinois,  for  a  manda- 
mus to  compel  the  authorities  of  the  city  to  ap- 
ply to  the  payment  of  the  judgment  any  unap- 
propriated funds  they  had;  or,  if  they  had  no 
such  funds,  to  levy  a  tax  under  the  Acts  men- 
tioned sufficient  for  that  purpose.  The  court 
issued  an  alternative  writ,  to  which  the  city 
authorities  answered  setting  up  an  Act  of  the 
Legislature  of  the  State,  oi  November,  1863, 
authorizing  the  city  council  to  levy  a  tax  for  cer- 
tain special  purposes,  such  as  lighting  the  streets 
and  erecting  buildings  for  schools,  and  also  a  tax 
on  all  real  and  personal  property  to  pay  the  debts 
and  meet  the  general  expenses  of  the  city,  not 
exceeding  fifty  cents  on  each  one  hundred  dol- 
lars of  the  annual  assessed  value  thereof,  and 
repealing  all  other  laws  touching  taxes  except 
such  as  related  to  their  collection,  or  to  streets, 
alleys  and  licenses.  And  they  alleged  that  the 
full  amount  of  taxes  thus  authorized  was  in 
process  of  collection;  that  the  power  of  the  city 
in  that  respect  was  exhausted,  and  that  the  fifty 
cents  on  the  one  hundred  dollars.when  collected, 
would  not  be  sufficient  to  pay  the  annual  ex- 
penses for  the  year  1864,  and  the  debts  of  the 
city.  The  relator  demurred  to  the  answer  and 
judgment  was  given  against  him,  but  the  case 
being  brought  to  this  court,  the  judgment  was 
reversed.  In  delivering  the  unanimous  opinion 
of  the  court,  Mr.  Justice  Swavne  said: 

"It  is  well  settled  that  a  State  may  disable 
itself  by  contract  from  exercising  its  taxing 
power  in  particular  cases.  It  is  equally  clear 
that  where  a  State  has  authorized  a  municipal 
corporation  to  contract,  and  to  exercise  the 
power  of  local  taxation  to  the  extent  necessary 
to  meet  its  engagements,  the  power  thus  given 
cannot  be  withdrawn  until  the  contract  is  satis- 
fied. The  State,  and  the  corporation,  in  such 
cases,  are  equally  bound.  The  power  given  be- 
comes a  trust  which  the  donor  cannot  annul, 
and  which  the  donee  is  bound  to  execute;  and 
neither  the  State  nor  the  corporation  can  any 
more  impair  the  obligation  of  the  contract  in 
this  way  than  in  any  other.  The  laws  requir- 
ing taxes  to  the  requisite  amount  to  lie  collect- 
ed, in  force  when  the  bonds  were  issued,  are 
still  in  force  for  all  the  purposes  of  this  case. 
The  Act  of  1868  is,  so  far  as  it  affects  these 
I  muds,  a  nullity.  It  is  the  duty  of  the  city  to 
impose  and  collect  the  taxes  in  all  respects  as  if 
that  Act  had  not  been  passed.  A  different  re- 
sult would  leave  nothing  c~  the  contract  but 
:in  abstract  right,  of  no  practical  value,  and 
render  the  protection  of  the  Constitution  a  shad- 
ow and  a  delusion."  4  Wall.,  554  and  555  [71 
U.  S.,  XVIIL,  410]. 

The  prohibition  of  the  Constitution  against 
the  passage  of  laws  impairing  the  obligation  of 
contracts,  applies  to  the  contracts  of  the  State, 
and  to  those  of  its  agents  acting  under  its  au- 
thority, as  well  as  to  contracts  between  individ- 
uals. And  that  obligation  is  impaired,  in  the 
See  18  Otto. 


sense  of  the  Constitution,  when  the  means  by 
which  a  contract  at  the  time  of  its  execution 
could  be  enforced,  that  is,  by  which  the  parties 
could  be  obliged  to  perform  it,  are  rendered  less 
efficacious  by  legislation  operating  directly  upon 
those  means.  As  observed  by  the  court  in  the 
case  cited,  "  Without  the  remedy  the  contract 
may  indeed,  in  the  sense  of  the  law,  be  said  not 
to  exist,  and  its  obligation  to  fall  within  the  class  1 3681 
of  those  moral  and  social  duties  which  depend 
for  their  fulfillment  wholly  upon  the  will  of  the 
individual.  The  ideas  of  validity  and  remedy 
are  inseparable,  and  both  are  parts  of  the  obli- 
gation which  is  guarantied  by  the  Constitution. 
The  obligation  oi  the  contract  is  the  law  which 
binds  the  parties  to  perform  their  agreement." 

The  restraint  upon  the  Legislature,  to  the  ex- 
tent mentioned,  by  the  contract  clause  of  the 
Constitution,  against  revoking  or  limiting  the 
power  of  taxation  delegated  by  it  to  municipal 
bodies  as  the  means  of  carrying  out  the  pur- 
poses of  their  incorporation  or  purposes  designed 
for  their  benefit,  is  a  different  matter  from  that 
of  exempting  property  from  taxation;  and  even 
in  the  latter  case  it  has  been  adjudged  in  re- 
peated instances,  that  one  Legislature  can  bind 
its  successors.  The  restraint  in  no  respect  im- 
pairs the  taxing  power  of  the  existing  Legisla- 
ture or  of  its  successors,  nor  removes  any  prop- 
erty from  its  reach. 

These  views  are  not  inconsistent  with  the  doc- 
trine declared  by  the  decision  of  the  court  in  the 
recent  case  of  Meriwtlter  v.  Garrett  [ante,  197]. 
There  the  charter  of  the  City  of  Memphis  had 
been  repealed,  and  the  State  liad  taken  the  con- 
trol ana  custody  of  her  public  property,  and  as- 
sumed the  collection  of  the  taxes  previously 
levied,  and  their  application  to  the  payment  of 
her  indebtedness.  The  city  with  all  her  officers 
having  thus  gone  out  of  existence,  there  was  no 
organization  left,  no  machinery,  upon  which 
the  courts  could,  act  by  mandamus  for  the  en- 
forcement of  her  obligations  to  creditors.  The 
question  considered,  therefore,  was  whether  the 
taxes  levied  before  the  repeal  of  the  charter,  but 
not  paid,  were  assets  which  the  court  could  col- 
lect through  a  receiver  and  apply  upon  judg 
ments  against  the  city. 

Here,  the  municipal  body  tliat  created  the  ob- 
ligations upon  which  the  judgment  of  the  re- 
lator was  recovered,  existing  with  her  organi- 
zation complete,  having  officers  for  the  assess- 
ment and  collection  of  taxes,  there  are  parties 
upon  whom  the  courts  can  act.  The  courts, 
therefore,  treating  as  invalid  and  void  the  leg- 
islation abrogating  or  restricting  the  power  of 
taxation  delegated  to  the  municipality,  upon  the  r„_0 
faith  of  which  contracts  were  made  with  her,  l3e«*J 
and  upon  the  continuance  of  which  alone  they 
can  be  enforced,  can  proceed  and  by  mandamus 
compel,  at  the  instance  of  parties  interested,  the 
exercise  of  that  power  as  if  no  such  legislation 
had  ever  been  attempted.  And  that  the  relator 
seeks  to  have  done  here. 

Following  the  doctrine  of  Von  Hoffman  v. 
Quincy,  we  are  of  opinion  that  the  Act  of  March 
6, 1876,  the  provisions  of  which  we  have  stated, 
is  invalid  so  far  as  it  limits  the  power  which  the 
city  possessed,  when  the  bonds  upon  which  the 
relator  has  recovered  judgment  were  issued,  to 
levy  a  tax  for  their  payment.  In  thus  limiting 
the  power  without  providing  other  adequate 
means  of  payment  of  the  bonds,  the  Legislature 
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has  impaired  the  obligation  of  the  contract  be- 
tween her  and  the  city. 

The  judgment  of  the  court  below  mutt,  there- 
fore, be  reverted  and  the  cause  remanded,  with 
direction*  to  issue  the  writ  as  prayed  in  t/ie  peti- 
tion of  the  relator;  and  it  is  .v  ordered. 
True  copy.  Test: 

James  H.  MoKenncy,  Clerk,  Sup.  Court,U.  S. 

Mr.  Justice  Harlan  delivered  the  following 
concurring  opinion: 

I  concur  in  the  opinion  just  delivered,  except 
the  paragraph  in  which  reference  is  made  to 
Mertwether  v.  Oarreh  [ante,  1971.  The  pres- 
ent case  does  not  require  us  to  determine  any 
question  as  to  the  effect  which  the  repeal  of  a 
municipal  charter  may  have  upon  the  rights  of 
existing  creditors.  Is  ox  do  I  wish  to  be  under- 
stood as  assenting  to  the  correctness  of  the  state- 
ment in  the  opinion  as  to  what  was  involved 
and  decided  in  Meriwether  v.  Garrett. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 

Qted-105  U.  8.,  800;  107  U.  8.,  780,734, 808;  108  U. 
8.,  290. 


[409]       THOMAS  B.  CODDINQTON,  Appt., 

c. 

PENSACOLA  amd  GEORGIA  RAILROAD 
COMPANY,  GEORGE  F.  DREW,  Qpver- 
nor,  etc.,  et  ai,.,  Trustees  of  the  Internal 
Improvement  Fund  ok  the  State  op 
Florida. 

(8oe  8.  C.,  13  Otto,  408-412.) 
Florida  statute  of  limitations— demurre/. 

1.  In  Florida,  an  action  brought  for  relief  on  the 
ground  of  fraud  eight  years  after  knowledge  of  the 
fraud  by  plaintiff,  is  barred  by  the  state  8tatute  of 
Limitations. 

2.  A  demurrer  to  a  bill  In  equity,  on  the  ground 
of  the  Statute  of  Limitations  and  laches,  sustained. 

[No.  307.] 

Submitted  Jan.  L'G.  1881.  Decided  Feb.  28,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Florida. 
The  case  is  fully  stated  by  the  court. 
Mr.  D.  P.  Holland,  for  appellant. 
Messrs.  C.  W.  Jones  and  James  M.  Baker, 
for  appellees. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Florida,  dismissing  the  plaintiff's  bill  on  de- 
murrer. 

The  allegations  of  the  bill  show  that  prior  to 
to  1806,  plaintiff  was  the  owner  of  two  hun- 
dred and  fifty-two  first-mortgage  bonds  of  the 
defendant  Railroad  Company,  with  several  ov- 
erdue coupons  of  interest  attached.  That,  in 
1866,  the  president  of  the  Company  induced 
him  to  exchange  these  coupons  for  certificates 
of  preferred  stock  of  the  Company,  and  that  he 
iifterwards  bought  of  other  persons  similar  cer- 
[410]  tificates,  which  had,  in  like  manner,  been  re- 
ceived in  exchange  for  unpaid  coupons,  so  that 
in  1869  he  was  the  owner  of  $64,085  of  these 
certificates. 
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He  alleges  that  the  surrender  of  the  coupons 
in  exchange  for  the  stock  certificates  was  n 
fraud  upon  him  by  the  president  of  the  Com- 
pany, upon  whose  representations  he  relied. 

In  what  this  fraud  consisted  is  nowhere 
stated,  except  that  the  Company  had  no  au- 
thority under  its  charter  to  issue  such  stock, 
and  that  if  it  had,  the  certificates  were  invalid 
for  want  of  the  common  seal  of  the  Company 
to  them. 

We  do  not  think  it  necessary  to  decide  either 
of  these  questions.  They  depend  upon  the  law 
of  Florida,  either  its  general  statutory  law  or 
the  charter  of  the  Company,  and  of  both  of  these 
the  complainant  must  be  presumed  to  have 
notice.  If  he  had  notice  of  the  law  he  was  cer- 
tainly bound  to  know  that  the  certificates  which 
he  received  were  without  the  seal  of  the  Com- 
pany. 

There  is  no  allegation  of  any  other  fraud, 
nor  any  allegation  of  the  time  of  discovery  of 
any  fraud. 

The  Statute  of  Limitations  of  Florida  enacts 
that  all  actions,  except  those  for  recovery  of 
real  estate,  must  be  commenced  within  three 
years  after  the  right  accrues,  but  in  an  action 
for  relief  on  the  ground  of  fraud,  the  cause  of 
action  is  not  deemed  to  have  accrued  until  the 
discovery  by  the  aggrieved  party  of  the  facta* 
constituting  the  fraud. 

All  the  facts  now  alleged  to  constitute  the 
fraud  in  this  case  were  as  well  known  to  com- 
plainant at  the  time  of  the  transaction  as  now. 

The  Trustees  of  the  Internal  Improvement 
Fund,  under  the  authority  vested  in  them  by 
law  .sold  out  the  Railroad  Company ,  its  property 
and  franchises,  by  way  of  foreclosure  of  the 
mortgage  which  secured  the  bonds  and  cou- 
pons of  plaintiff  and  others,  in  1869,  for  th«* 
sum  of  $1,220,000.  The  bill  alleges  that  this 
was  without  authority  of  law,  but  no  sufficient 
reason  for  the  latter  allegation  is  given. 

There  is  no  allegation  that  complainant  ever 
made  any  demand  upon  these  trustees  for  the 
share  of  this  money  due  him  on  account  of 
these  coupons,  or  notified  them  of  his  intention 
to  rescind  the  contract,  nor  that  he  ever  did 
anything  of  the  kind  to  the  Railroad  Company. 
As  far  as  this  bill  shows,  his  first  action  or  no- 
tice of  intention  to  rescind  the  contract  or  to 
assert  rights  to  or  under  the  coupons  in  this 
suit,  brought  in  1877,  eight  years  after  the  [411) 
railroad  and  the  franchises  of  the  Company  had 
passed  to  purchasers  under  that  sale. 

An  attempt  to  evade  the  Statute  of  Limita- 
tions and  the  doctrine  of  laches  is  made  by  the 
following  allegations: 

'•  Your  orator  further  alleges  and  charges 
that,  by  the  said  act  of  the  said  trustees,  he  has 
been  unable  to  follow  said  property  .except  with- 
out setting  aside  said  sale  ana  title  to  the  said 
property.  That  the  president  of  said  Company 
shortly  afterwards  moved  out  of  the  State  of 
Florida  and  has  since  died;  that  the  secretary 
of  the  Company  turned  over  all  the  books  and 
papers  to  some  parties  to  your  orator  unknown, 
and  that  the  said  secretary,  F.  H.  Flagg,  has 
since  died;  that  your  orator  has  not  been  able 
to  find  any  board  of  directors  of  said  Company 
since  A.  D.  1869." 

"  That  your  orator  is  informed  and  believes 
that  there  has  been  no  president  or  secretary 
elected  by  the  stockholders  or  others,  and  no 
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tjoard  of  directors,  since  1860;  that  he  has  failed 
to  get  any  relief,  nor  can  he  find  any  board  of 
directors  to  whom  to  apply  for  relief  since  1869." 

The  act  of  the  Trustees  here  referred  to  was 
the  sale  of  the  road  for  the  foreclosure  of  the 
mortgage.  All  the  practical  relief  which  plaint- 
iff can  obtain  by  this  bill  is  against  the  fund 
arising  from  the  sale  in  the  hands  of  the  Trust- 
ees of  the  Improvement  Fund.  This  relief  could 
better  have  been  had  immediately  after  the  sale 
than  now.  There  has  been  during  all  this  time 
no  obstruction  to  a  suit  against  them.  The 
ltailroad  Company  became  of  no  consequence, 
had  no  property  and  no  interest  in  this  litiga- 
tion after  the  sale. 

It  is  by  no  means  evident  that  if  they  were  li- 
able to  a  suit,  that  some  one  could  not  have 
been  found  on  whom  service  could  have  been 
made.  There  was,  during  all  this  time,  the 
nanus  means  of  serving  process  on  the  Company 
that  existed  when  the  present  suit  was  brought. 

The  marshal  in  this  suit  returns  a  service  on 
D.W.  George,  one  of  the  directors  of  the  Com- 
pany in  Florida,  and  he  was  probably  a  resi- 
dent director  during  all  that  time.  Upon  this 
service  the  Railroad  Company  appeared  by 
counsel  and  demurred. 
£412]  Weave  of  opinion  tltat  ItoVi  by  reason  of  Vie 
Statute  of  Limitation*  and  the  general  doctrine 
of  Ladies,  in  failing  to  tender  hi*  certificate*  in 
due  timeandaaaerta  rescission  of  tlie  contraet.tlie 
demurrer  was  well  taken,  and  the  judgment  of 
the  Circuit  Court  is  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk ,  Bup.  Court,  TJ.  S. 


[417]    JAMES  H.  WILSON,  Receiver  of  the  St. 

Louis  and  Southwestern  Railway  Com- 
pany, Plff.  in  Err., 
v. 

JAMES  L.  GAINES,  Comptroller  of  the 
Treasury  of  the  State  of  Tennessee. 

(See  8.  C,  18  Otto,  417-428.) 

Immunity  from  taxation— judicial  tale. 

1.  A  judicial  sale  of  the  property  of  a  railroad  com- 
pany under  a  Hen  does  not  necessarily  carry  with  it 
to  the  purchaser  any  immunity  from  taxation, 
which  the  property  enjoyed  in  the  hands  of  the 
original  company. 

2.  Mere  general  words  of  description  are  not  suf- 
ficient to  extend  a  sale  beyond  the  subject-matter 
of  the  lien,  us  defined  by  the  statute,  which  lies  at 
the  foundation  of  the  entire  proceeding. 

[No.  142.1 

Argued  Dec.  15,  1880.    Decided  Feb.  28,  1881. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Tennessee. 

The  case  is  fully  stated  by  the  court. 
Mr.  Ed.  Baxter,  for  plaintiff  in  error. 
Mr.  Abram  L.  De  Mot*,  for  defendant  in  er- 
ror. 

Mr.  Chief  Justice  Wait*  delivered  the  opin- 
ion of  the  court: 

This  was  a  bill  in  equity  filed  in  the  Chan- 
cery Court  of  Nashville,  Tennessee,  to  enjoin 
I  he  collection  of  taxes  upon  that  port  of  the 
railroad  of  the  St.  Louis  and  Southwestern 
Railway  Company  which  was  originally  owned 
Sec  13  Otto. 


by  Edgefield  and  Kentucky  Railroad  Company. 
The  facts  ore  these  : 

On  the  11th  of  December,  1845,  the  General 
Assembly  of  Tennessee  chartered  the  Nashville  [4 1  £ 
and  Chattanooga  Railroad  Company  for  the 
purpose  of  building  a  railroad  from  Nashville 
to  Chattanooga.  The  88th  section  of  that  char- 
ter was  as  follows: 

"Sec.  88.  The  capital  stock  of  said  company 
shall  be  forever  exempt  from  taxation,  and  the 
road,  with  all  its  fixtures  and  appurtenances, 
including  workshops,  worehouses,and  vehicles 
of  transportation,  shall  be  exempt  from  taxa- 
tion for  the  period  of  twenty  years  from  the 
completion  of  the  road,  and  no  longer." 

On  the  first  of  January,  1852,  the  Nashville 
and  Southern  Railroad  Company  was  incorpo- 
rated to  construct  another  line  of  road, and  was 
to  "Have  all  the  rights,  powers  and  privileges, 
and  be  subject  to  all  the  liabilities  and  restric- 
tions prescribed  in  the  charter  of  the  Nashville 
and  Chattanooga  Railroad  Company,"  with  a 
single  exception,  which  is  unimportant  for  any 
of  the  purposes  of  this  case. 

On  the  13th  of  February,  1852,  the  Edgefield 
and  Kentucky  Railroad  Company  was  incorpo- 
rated to  build  a  road  from  Nashville  to  the  Ken- 
tucky state  line,  with  the  following  as  the  sixth 
section  of  its  charter : 

"Sec.  6.  Be  it  enacted,  That  the  company 
hereby  incorporated  is  invested,  for  the  purpose 
of  making  and  using  said  road,  with  all  the 
powers,  rights  and  privileges,  and  subject  to 
all  the  liabilities  and  restrictions  that  are  con- 
ferred and  imposed  on  the  Nashville  and 
Chattanooga  Railroad  Company  by  an  Act 
passed  on  the  11th  of  December,  1845,  so  far  as 
the  same  are  not  inconsistent  with  the  provis- 
ions of  this  Act." 

By  an  Act  of  the  General  Assembly  of  the 
Stale  passed  February  11,  1852,  entitled  "An 
Act  to  Establish  a  System  of  Internal  Improve- 
ment in  This  State,  the  Governor  was  author- 
ized to  issue  under  certain  circumstances  to  cer- 
tain railroad  companies  the  bonds  of  the  State 
for  the  purpose  of  aiding  in  the  completion  of 
their  respective  roads,  and  it  was  further  pro- 
vided that  upon  such  issue  and  the  completion 
of  the  road  the  State  should  "be  invested  with  a 
lien,  without  a  deed  from  the  company,  upon 
the  entire  road,  including  the  stock,  right  of 
way,  grading,  bridges,  masonry,  iron  rails, 
spikes,  chairs  and  the  whole  superstructure  and 
equipments,  and  all  the  property  owned  by  the  [419; 
company  as  incident  to  or. necessary  for  its 
business,  and  all  depots  and  depot  stations,  for 
the  payment  of  all  said  bonds  issued  to  said 
company  as  provided  in  this  Act,  ar.d  for  the 
interest  accruing  on  said  bonds."  Acts  of 
1851-2,  ch.  151,  sees.  1,  4,  pp.  204-206.  On 
the  8th  of  February,  1854,  the  privileges  of  this 
Act  were  extended  to  the  Edgefield  and  Ken- 
tucky Railroad  Company.  Acts  of  1858-4, 
ch.  131,  sec.  1,  p.  205. 

Afterwards,  on  the  15th  of  December,  1855, 
the  charter  of  the  Edgefield  and  Kentucky 
Company  was  amended,  and  the  following  is 
section  2  of  that  amendment : 

"Sec.  2.  Be  it  enacted,  That  *he  aid  company 
shall  be  entitled  to  all  the  rignis  and  privileges 
that  were  conferred  upon  the  Nashville  and 
Southern  Railroad  Company,  by  an  Act  of  the 
General  Assembly  of  the  State  of  Tennessee, 
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passed  January  1,  1862,  entitled  "  Ad  Act  to 
Charter  the  Nashville  and  Southern  Railroad 
Company." 

The  company  availed  itself  of  the  privileges 
of  the  internal  improvement  Act  and  subject- 
ed its  property  to  the  statutory  lien  therein  pro- 
vided for. 

Default  having  been  made  by  many  of  the 
railroad  companies  in  meeting  their  obligations 
for  the  bonds  of  the  State  issued  to  them,  sev- 
eral attempts  were  made  to  enforce  the  liens  on 
some  of  the  roads  without  success,  and  on  the 
22d  of  December,  1870,  the  Legislature  passed 
an  Act,  sections  1  and  10  of  which  arc  as  fol- 
lows: 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  t/ie  State  of  Tennessee,  That  a  bill  shall 
be  immediately  filed  in  the  Chancery  Court  of 
Nashville  in  the  name  and  behalf  of  the  State, 
to  which  all  the  delinquent  companies,  the  re- 
spective stockholders, holders  of  the  bonds, cred- 
itors, and  all  persons  interested  in  the  said  sever- 
al roads,  shall  be  made  parties  defendant,  and 
shall  be  brought  before  the  court  in  the  mode 
prescribed  by  the  rules  of  practice  in  chancery 
established  in  the  State,  except  as  otherwise 
herein  provided.  And  said  court  is  hereby  in- 
vested with  exclusive  jurisdiction  to  hear,  ad- 
judicate and  determine  all  questions  of  law  and 
matters  of  controversy  of  whatever  nature, 
whether  of  law  or  of  fact,  that  have  arisen  or 
that  may  arise  touching  the  rights  and  interest  of 
the  State,  and  also  of  the  stockholders,  bond- 
holders, creditors  and  others  in  said  roads ;  and 
to  make  all  such  rules,  orders  and  decrees,  in- 
terlocutory and  final,  as  may  be  deemed  neces- 
.....  sary  in  order  to  a  final  and  proper  adjustment 
(4XOJ  0f  jag  rights  of  . all  the  parties,  preliminary  to  a 
sale  of  the  interest  of  the  State  in  said  road. 
Also  to  declare  the  exact  amount  of  indebted- 
ness of  each  of  said  companies  to  the  State;  and 
likewise  to  define,  as  may  be  thought  proper, 
what  shall  be  the  rights,  duties  and  liabilities 
of  a.  purchaser  of  the  State's  interest  in  said 
roads,  or  either  of  them,  and  what  shall  be  the 
reserved  rights  of  said  companies,  stockholders, 
and  others  respectively,  as  against  said  pur- 
chasers after  such  sale,  under  the  existing  laws 
of  this  State." 

"Sec.  10.  Be  it  further  enacted.  That  upon 
the  sale  of  any  of  the  franchises  of  either  of  the 
railroad  companies  by  the  commissioners  under 
the  provisions  of  this  Act,  all  the  rights,  privi- 
leges and  immunities  appertaining  to  the  fran- 
chise so  sold  under  its  Act  of  Incorporation  and 
the  amendments  thereto,  and  the  general  im- 
provement law  of  the  State  and  Acts  amenda- 
tory thereof,  shall  be  transferred  to  and  vest  in 
such  purchaser,  and  the  purchaser  shall  hold 
said  franchise  subject  to  all  liens  and  liabilities 
in  favor  of  the  State,  as  now  provided  by  law 
against  the  railroad  companies." 

The  Edgefield  and  Kentucky  Company  was 
one  of  the  companies  in  default, and  it  is  averred 
in  the  present  bill  that,  "  Under  a  bill  filed  to 
foreclose  the  State's  statutory  lien  upon  the 
road  and  superstructure,  equipments  and  stock, 
and  the  property  owned  by  the  company  as  in- 
cident to  or  necessary  for  its  business,  etc.,  *  * 
the  road  its  franchises,  propertv,  rights,  privi- 
leges, immunities,  etc..  were  sold,"  and  the  St 
Louis  and  Southwestern  Company  by  sundry 
mesne  conveyances  invested  with  the  title.  It 
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is  now  contended  that,  under  these  circum- 
stances, the  road  of  the  Edgefield  and  Kentucky 
Company,  in  the  hands  of  the  St.  Louis  and 
Southwestern,  is  exempt  from  taxation  until 
the  expiration  of  twenty  years  from  its.comple- 
tion.  The  Supreme  Court  of  the  State  dismissed 
the  bill,  holding  that  the  exemption  from  taxa 
tion  which  was  granted  to  the  Nashville  and 
Chattanooga  Company  was  not  one  of  the  priv- 
ileges of  that  company  which  passed  to  the 
Edgefield  and  Kentucky  Company,  either  by 
its  original  or  amended  charter.  To  reverse 
that  decree  the  case  has  been  brought  here  by 
writ  of  error. 

In  the  view  we  take  of  this  case,  it  is  unnec- 
essary to  determine  the  question  on  which  the 
decision  seems  to  have  turned  in  the  court  be-  [421] 
low,  for,  as  we  think,  it  has  not  been  shown 
that  if  the  property  in  the  hands  of  the  original 
company  was  exempt  from  taxation,  that  ex- 
emption passed  to  the  purchasers  at  the  sale  to 
foreclose  the  State's  statutory  lien,  under  which 
the  complainant  claims.  In  Morgan  v.  Louisi- 
ana 93  U.  8.,  217  [XXIII.,  860],  we  distinctly 
held  that  immunity  from  taxation  was  a  per- 
sonal privilege  and  not  transferable,  except  with 
the  consent  or  under  the  authority  of  the  Leg- 
islature which  granted  the  exemption,  or  some 
succeeding  Legislature,  and  that  such  an  ex- 
emption does  not  necessarily  attach  to  or  run 
with  the  property  after  it  passes  from  the  own- 
er in  whose  favor  the  exemption  was  granted. 
In  that  case  the  property  in  the  hands  of  the 
original  company  was  exempt  from  taxation. 
The  company  mortgaged  its  property  and  fran- 
chises, and  under  that  mortgage  the  property 
and  franchises  were  sold,  pursuant  to  the  terms 
of  a  judicial  decree,  but  we  held  that  by  such 
a  sale  only  such  franchises  passed  as  were  nec- 
essary to  the  operation  of  the  company,  and 
without  which  its  road  and  works  would  be  of 
little  value,  and  that  consequently  the  property 
in  the  hands  of  the  purchasers  was  subject  to 
taxation 

In  the  present  case  the  lien  of  the  State  was 
put  by  the  statute  only  on  the  property  of  the 
company.  It  did  not  even  in  express  terms  in- 
clude the  franchises  which  were  necessary  to 
the  operation  of  the  road.  Under  such  circum- 
stances, if  there  were  nothing  more,  it  would 
seem  to  be  clear  beyond  all  question  that  a  sale 
under  the  lien  would  not  necessarily  carry  with 
it  any  immunity  from  taxation  which  the  prop- 
erty enjoyed  in  the  hands  of  the  original  com- 
pany. 

But  it  is  contended  that,  as  the  case  stands  on 
demurrer  to  a  bill  which  contains  the  distinct, 
averment  that  "The  road,  its  franchises, proper- 
ty, rights,  privileges,  immunities,  etc.,"  were 
sold,  it  must  be  assumed  as  an  admitted  fact 
that  any  immunity  from  taxation  which  the  old 
company  had,  passed  to  the  purchasers  and 
their  grantees.  This  averment  must  be  taken 
in  connection  with  the  further  equally  distinct 
statement  in  the  bill  that  the  sale  took  piace  un- 
der proceedings  instituted  in  the  Chancery  Court 
of  Nashville  "to  foreclose  the  State's  statutory 
lien,"  and  as  that  lien  was  confined  to  the 
'property  owned  by  the  company,  or  incident 
to,  or  necessary  for,  its  business,"  we  will  not,  I* 
in  the  absence  of  a  particular  and  positive  alle- 
gation to  the  contrary,  presume  that  more  was 
sold  than  the  lien  covered.  Mere  general  words 
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of  description  are  not  sufficient  to  extend  a  sale 
beyond  the  subject-matter  of  the  lien,  as  de- 
nned by  the  statute  which  lies  at  the  founda- 
tion of  the  entire  proceeding. 

We  are  told  that  a  contrary  doctrine  is  estab- 
lished by  the  case  of  R.  R.  Co.  v.  Hicks,  de- 
cided by  the  Supreme  Court  of  Tennessee  at  the 
September  term,  1877,  and  not  yet  reported,  so 
far  as  we  are  advised,  in  any  of  the  volumes  of 
the  regular  series  of  the  reports  of  the  court. 
We  do  not  so  understand  that  case.  There  it 
was  "distinctly  adjudged,"  by  the  Chancery 
Court  of  Nashville,  in  the  proceedings  to  en- 
force the  statutory  lien  under  which  the  sale 
was  made,  "  That  not  only  the  property  of  the 
old  company,  but  all  its  rights,  franchises,  priv- 
ileges and  immunities,  as  defined  by  the  char- 
ter and  laws,  and  the  decree  in  the  cause, passed 
to  and  vested  in  the  new  company,"  which  was 
the  purchaser.  Nothing  of  the  kind  is  found 
in  this  case.  It  is  nowhere  stated  what  the  de- 
cree of  the  court  was,  but  only  what  was  sold, 
and  inasmuch  as  the  jurisdiction  of  the  court 
was,  by  the  terms  of  the  Act  of  1870,  expressly 
confined  to  an  adjudication  of  matters  of  con- 
troversy "Touching  the  rights  and  interest  of  the 
State,  and  also  of  stockholders,  bondholders, 
creditors  and  others  in  said  roads,"  and  to  de- 
fining "What  shall  be  the  rights,  duties  and  li- 
abilities of  a  purchaser  of  the  State's  interest  in 
said  roads,  *  *  and  what  shall  be  the  re- 
served rights  of  said  companies,  stockholders, 
and  others  respectively,  as  against  such  pur- 
chasers after  such  sale,  under  the  existing  laws 
of  the  State,"  it  would  be  against  all  the  settled 
rules  of  construction  to  hold,  upon  the  face  of 
the  statute  alone,  that  more  was  sold  than  the 
lien  to  be  adjudicated  upon  implied. 

We  are  all  of  opinion,  Uterefore,  without  decid- 
ing whether  the  property  in  the  hand*  of  the 
Edgefield  and  Kentucky  Company  was  exempt, 
that  the  decree  below  dismissing  the  bill  should  be 
affirmed;  and  it  is  so  ordered. 

True  oopy.  Teat: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 

Cited— 1»  U.  B.,  282,  253;  112  TJ.  8.,  617. 


[442]  HARVEY  TERRY,  Appt., 

9 

JOHN  J.  McLURE,  Receiver  of  the  Bank  of 
Chesteb,  et  al. 

(See  8.  C,  18  Otto,  44*,  44&J 

Amended  bill,  when  disregarded— Statute  of  Lim- 
itations. 

1.  An  amended  bin,  filed,  without  leave  of  the 
court,  eight  yean  after  the  original  bill  waa  filed 
must  be  disregarded. 

2.  The  four  yearn  Statute  of  Limitations  of  8outh 
Carolina,  ban  the  right  of  recovery  on  tbc  statutory 
liability  of  atockholden  of  a  bank. 

[No.  190.] 

Argued  Jan.  *4, 1881.    Decided  Feb.  £8, 1881. 

APPEAL  from  the  Circuit  Court  ox  the  United 
States  for  the  District  of  South  Carolina. 
The  case  is  stated  by  the  court. 
Mr.  Havrvey  Terry,  for  appellant. 
Messrs.  Edward  McCradtj.Jr. ,  Janes  Lows- 
See  18  Otto. 


des,  James  H.  Eton  and  William  E.  Eavrle, 

for  appellee. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  originally  by  the  ap- 
pellant as  a  bill  in  chancery  m  the  Circuit  Court 
for  the  District  of  South  Carolina,  against 
McLure,  as  Receiver  of  the  Bank  of  Chester, 
and  certain  officers  of  the  bank  and  one  or  two 
stockholders.  The  main  purpose  of  the  bill  waa 
to  obtain  a  discovery  of  the  names  of  the  stock- 
holders at  the  date  of  the  failure  of  the  bank, 
and  when  discovered  to  make  them  lir.ble  for 
the  amount  of  the  circulating  notes  of  the  bank 
held  by  plaintiff.  It  would  be  a  useless  task  to 
trace  here  the  interminable  amendments  to  this 
bill,  none  of  which  varied  essentially  its  char- 
acter, though  some  of  the  later  amendments  at- 
tempted to  set  up  fraud  in  the  stockholders  in 
receiving  dividends  declared  and  paid  while  the 
bank,  as  alleged  by  appellant,  was  in  a  state  of 
insolvency.  It  is  enough  to  say  of  all  these 
that  no  sufficient  statement  of  the  names  of  the 
stockholders  who  received  such  dividends,  and 
of  the  amounts  received  by  each,  nor  of  the  cir- 
cumstances under  which  the  dividends  were  de- 
clared or  received  is  found,  in  any  or  all  of  these 
amended  bills,  to  charge  any  one  stockholder, 
except  it  be  the  last  amendment  found  in  the 
record. 

This  amended  bill  gives  the  names  of  a  large 
number  of  stockholders,  with  a  statement  of  the 
sum  received  by  each,  and  is  full  of  the  general 
allegations  that  the  money  so  received  ought  to 
have  gone  to  the  payment  of  the  debts  of  the  .  . 
bank,  was  a  trust  fund  for  the  payment  of  those  I.  **3  J 
debts,  and  was  diverted  by  the  aividends  paid 
from  its  proper  use. 

This  amended  bill,  however,  was  filed  on  the 
6th  day  of  May,  1878,  which  was  eight,  years 
after  the  original  bill  was  filed.  It  does  not  ap- 
pear that  any  leave  of  the  court  was  obtained  to 
file  it,  though  some  four  or  five  other  amended 
bills  show  in  every  instance  that  they  were  filed 
with  the  leave  of  the  court.  It  is  a  fair  infer- 
ence that  what  counsel  on  the  other  side  say  in 
their  briefs  is  true,  namely:  that  it  was  filed 
without  the  leave  of  the  court  and  was  disre- 
garded by  the  court.  In  fact  the  record  shows 
that  the  original  bill  was  dismissed  on  its  mer- 
its after  hearing  on  the  pleadings,  testimony  and 
argument  of  counsel,  on  the  same  day  that  this 
last  amended  bill  was  filed.  Whether  before  or 
after  the  decree  of  the  court  was  rendered  is 
not  shown .  Nor  is  it  material,  as  it  must  be  un- 
derstood that  however  it  got  to  be  filed  in  court, 
it  was  done  without  consent  of  the  court  or  of 
counsel  for  the  defendants.  It  must  be  disre- 
garded, therefore,  in  the  consideration  of  thu 
case  here. 

As  regards  the  statutory  liability  of  the  stock- 
holders, the  allegations  of  the  bill,  the  answers 
of  the  defendants,  and  the  evidence  taken  in 
the  case  all  show  that  the  suspension  of  specie- 
payments  took  place  on  the  27th  day  of  Novem- 
ber, 1860,  and  that  the  Statute  of  Limitations  of 
four  years  of  the  State  of  South  Carolina,  ap- 
plicable to  such  cases,  bars  the  plaintiff's  right 
of  recovery. 

This  point  was  adjudged  in  this  court  against 
the  present  plaintiff  in  the  case  of  Godfrey  v. 
Terry,  97  U.  S.,  171  [XXIV.,  944];  see,  also, 
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Carrol  v.  Greene,  92  U.  S.f  609  [YXTTT.,  788]. 
The  decree  of  the  Circuit  Court  it,  therefore, 


oopy.  Test: 
James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 


[444]    STEPHEN  E.  JONES,  Assignee  in  Bank- 
ruptcy of  W.  H.  Walker  &  Co.,  Composed 
of  Frederick  K.  Walker  et  al.,  Appt,, 
t. 

FREDERICK   K.  WALKER,    MARY  D. 
WALKER  and  JAMES  E.  BREED,  Exrs. 
of  William  H.Walker,  Deceased,  et  al. 
(See  8.  C,  13  Otto,  44±-447.) 

Continuance  of  partners/tip  burineu  by  executor 
— dividend*  of  profit. 

1.  Where  a  testator  in  his  will  declares  that  his 
capital  and  interest  in  a  partnership  concern  shall 
be  continued  therein  after  his  death,  and  shall  be 
chargeable  for  its  debts  and  liabilities,  but  bis  other 
property  shall  not  be  so  chargeable,  such  other  prop- 
erty is  not  chargeable  with  the  partnership  debts 
subsequently  incurred. 

2.  If  dividends  of  profits  out  of  the  partnership 
business  are  honestly  and  fairly  made  after  the  tes- 
tator's death,  the  persons  receiving  them  under  the 
will  cannot  be  called  on  to  refund  them,  to  pay  debts 
owing  by  the  firm  contracted  subsequently  to  the 
payment  of  the  dividends. 

[No.  542.] 

Submitted  Jan.  C,  1881.  Decided  Feb.  S8, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 
The  case  is  fully  stated  by  the  court. 
Meur:  BUnr  A  Davie,  Geo.  Weutinger,  W. 
O.  4b  J.  L  Dodd  and  W.  0.  Harrit,  for  ap- 
pellant. 

Mr.  John  Hbjob  Brown,  for  appelle-. 


Mr.  Juttiee  Miller  delivered  the  opinion  of 
the  court: 

W.  H.  Walker,  who  was  a  large  dealer  in 
liquors  in  partnership  with  his  son  Frederick, 
made  his  will  in  July,  1870.  One  of  the  clauses 
of  the  will  provided  for  the  continuance  of  the 
partnership  and  the  conduct  of  this  business 
after  his  death. 

It  is  in  this  language: 

"It  is  my  wish  that  my  son  Frederick  carry 
on  the  business  of  W.  H.  Walker  &  Co.  in  that 
name  and  style,  and  in  my  storehouse  where  it 
is  now  carried  on,  giving  him  power  to  change 
the  place  until  my  youngest  child  living  to  be 
twenty -one  years  of  age  arrives  at  that  age,  or 
for  a  shorter  time,  if  he  does  not  find  it  profit- 
able. To  that  end  all  my  capital  and  interest 
in  said  concern  shall  be  continued  therein,  and 
shall  be  chargeable  for  its  debts  and  liabilities; 
but  my  other  property  shall  not  be  so  charge- 
able while  Frederick  carries  on  said  business;  ray 
.share  shall  pay  the  salary  of  an  efficient  man  to 
aid  him  therein,  or  he  shall  have  compensation 
for  his  services  as  to  and  from  my  share.  Agents 
and  employee  of  the  concern  are  to  be  paid  by  it. 
14451  Fredc"c,c  k  not  to  be  charged  with  $5,000  ad- 
l*  J  vanced  by  me  to  him  on  his  coming  of  age,  and 
he  is  to  have  the  privilege  to  purchase,  at  a  fair 
valuation  and  upon  reasonable  time,  such  por- 
tion of  my  share  in  said  concern  and  its  good 
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will  as  will  makes  his  share  equal  to  one  half. 
What  he  may  so  pay  is  to  be  divided  as  profits 
of  the  concern.  While  my  storehouse  is  oc- 
cupied by  the  concern  it  shall  pay  rent  therefor. 
The  profits  of  said  concern,  which  shall  be  as- 
certained and  declared  in  the  first  of  January 
after  my  death,  and  annually  thereafter,  shall 
be  divided  between  my  wife  and  children,  or 
their  descendants,  and  others.  As  my  person- 
alty is  to  be  divided  among  them  when  my 
youngest  child  living  to  be  twenty-one  vears  of 
age  arrives  at  that  age,  or  at  the  death  of  my  son 
Frederick  before  that  time,  or  when  he  discon- 
tinues the  business,  my  interest  in  the  concern 
and  its  good  will  shall  be  sold  as  my  executors 
may  direct,  and  tne  proceeds  divided,  as  the 
profits  thereof  are  to  be  divided,  with  an  obli- 
gation, if  possible,  that  the  business  may  be 
carried  on  under  the  old  name  and  style." 

The  testator  died  in  1872,  and  the  business 
was  conducted  as  directed  in  the  will  until  Feb- 
ruary 27,  1877,  when  the  firm,  on  the  petition 
of  its  members,  was  declared  bankrupt  in  the 
proper  court. 

Tne  appellant,  Jones,  was  made  assignee,  and 
very  shortly  afterwards  filed  the  bill  in  the  pres- 
ent case  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Kentucky  against  the  devisees 
of  W.  H.  Walker's  will. 

The  object  of  the  bill  is  two-fold,  namely:  to 
subject  the  property  of  the  deceased,  which  had 
not  been  embarked  in  the  partnership  enterprise, 
in  the  hands  of  the  devisees,  to  the  payment  of 
the  partnership  debts,  and  to  recover  from  the 
defendants  money  which  they  had  received  as 
dividends  out  of  the  profits  of  the  business  after 
the  death  of  the  testator. 

In  the  recent  case  of  Smith  v.  Ayer,  101 U.  S., 
820  [XXV.,  955],  the  legal  principle  lying 
at  the  foundation  of  the  first  of  these  grounds 
of  relief  was  fully  discussed  and  determined. 
It  was  there  held  that  a  testator  might  authorize 
the  continuance  of  a  partnership,  in  which  he 
was  engaged  at  the  time  of  his  death,  without 
subjecting  any  more  of  his  property  to  the  vicis- 
situdes of  the  business  than  what  was  then  em 
barked  in  it;  and  that,  unless  he  had  expressly 
placed  the  whole,  or  some  other  part  of  his  estate, 
under  the  operation  of  the  partnership,  it  would  1 446] 
not  be  presumed  that  he  had  so  intended.  See, 
also,  BurteeU  v.  Mandeville,  2  How.,  560,  and 
Ex  parte  Garland,  10  Ves. ,  100.  In  the  case  be- 
fore us  the  testator  declares,  in  express  terms, 
that  "  His  capital  and  interest  in  said  concern 
shall  \xs  continued  therein,  and  shall  be  charge- 
able for  its  debts  and  liabilities ;  but  his  other 
property  shall  not  be  so  chargeable." 

We  see  no  reason  in  the  present  case  for  de- 
parting from  the  principle  adopted  in  SmWi  v. 
Aycr  after  much  consideration. 

As  regards  the  dividends  of  profits  out  of  the 
partnership  business,  if  they  were  honestly  and 
fairly  made,  and  when  paid  did  not  diminish 
the  capital  of  the  concern,  nor  rrithdraw  from 
the  business  what  was  necessary  to  the  pay- 
ment of  its  debts,  we  see  no  reason  why  the  per- 
sons receiving  dividends  should  now  be  called 
on  to  refund  them. 

The  will  of  the  testator  has  a  clause  author- 
izing these  dividends.  The  partnership  had  a 
long  time  to  run  and  had  a  large  part  of  his 
capital  engaged  in  the  business.  There  were 
children  to  be  reared  and  educated,  and  it  would 
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have  beta  very  unreasonable  that  all  the  profits 
should  be  continually  converted  into  capital, 
nnd  neither  these  children,  or  Frederick,  the 
other  partner,  should  be  permitted  to  receive 
dividends  of  profits,  except  on  the  condition  of 
a  liability  to  that  extent  for  any  future  trans- 
actions of  the  partnership  through  a  period  of 
fifteen  or  twenty  years. 

If  these  dividends  had  been  declared  in  bad 
faith;  if  they  had  never  been  really  earned;  if 
they  had  diminished  the  capital;  if  when  made 
debts  bad  existed  which  would  have  been  left 
without  means  of  payment,  the  persons  shar- 
ing in  the  dividends  would  probably  have  been 
liable  to  these  creditors  to  the  extent  of  the 
money  so  received. 

But  we  are  satisfied  that  none  of  these  condi- 
tions existed. 

The  case  is  mainly  one  of  facts,  and  the  tes- 
timony is  very  full.  We  do  not  think  its  dis- 
cussion here  profitable  or  useful.  It  is  suffi- 
cient to  say  that  we  are  satisfied  that  at  the 
time  the  last  dividend  was  made  the  capital  of 
the  company  was  undiminished,  the  firm  was 
amply  able  to  pay  its  debts,  and  that  its  mis- 
fortunes followed  after  this. 

It  very  fully  appears  that  the  insolvency  was 
[4471  orou£nt  About  by  accommodation  indorsements 
1  1  for  others,  made  after  the  last  dividend  was  paid; 
that  the  firm,  but  for  this, would  have  remained 
solvent,  and  that,  in  regard  to  this,  none  of  the 
defendants  were  to  blame  except  Frederick, 
who,  being  a  full  partner,  is  liable  personally 
for  all  the  debts  of  the  firm. 

An  important  matter  in  the  case  is  a  stipula- 
tion by  the  parties  to  the  suit  that  all  the  debts 
owing  by  the  firm  were  contracted  subsequent 
to  the  declaration  and  payment  of  all  the  divi- 
dends, and  none  of  the  debts  of  the  firm  were 
in  existence  at  the  time  these  profits  were  de- 
clared and  paid. 

No  creditor  whose  debt  was  in  existence  when 
these  dividends  were  made  was  injured.  All 
the  debts  then  existing  have  been  paid.  What 
right  had  subsequent  creditors  to  reclaim  these 
dividends,  who  had  no  interest  in  the  matter 
when  they  were  paid?  These  defendants,  ex- 
cept Frederick,  were  not  partners.  Their  money 
was  in  the  concern  and  they  received  dividends 
instead  of  interest. 

We  repeat  that  there  is  no  evidence  of  fraud 
or  intentional  wrong,  and  toe  affirm  t/ie  decree  of 
the  Circuit  Court  dismissing  the  bill. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 
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TOWN  OF  UNITY,  Piff.  in  Err., 
t. 

ALVAH  a.  burrage,  henry  g.  crow- 
ell  axd  ALPHONSO  J.  ROBIN80N,  as 
Receivers  of  the  Mercantile  Institution 
for  Savings. 

(See  8.  C,  18  Otto,  447-460.) 

Public  Aet.vshatis— amendment  to— Illinois  Con- 
ttitution. 

1.  A  state  Act  which  makes  valid  elections  held  by 
t  bo  people  of  a  county  on  the  question  of  hsulng  the 
negotiable  bonds  of  the  county  in  aid  of  certain  rail- 
road companies,  and  authorizes  townships  to  sub- 
scribe to  the  stock  of  a  company  and  taue  their  ne- 

See  18  Otto.       U.  8.,  Book  28. 


potiable  coupon  bonds  in  payment  thereof.  Is  a  pub- 
lic Act,  of  which  the  courts  are  bound  to  take  judi- 
cial notice,  and  it  need  not  be  specially  pleaded. 

J5.  Such  an  Act  is  not  obnoxious  to  the  provision 
of  the  Illinois  Constitution  in  relation  to  the  subject 
and  title  of  local  Acts. 

8.  Where  an  Act  is  declared  in  its  exoress  terms  to 
be  a  public  one,  another  which  supplement"  and 
amends  it  and  thereby  becomes  a  part  of  it,  is  a  pub- 
lic Act. 

[No.  903.] 

Submitted  Jan.  18. 1881.  Decided  Feb.  28. 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
The  case  fully  appears  in  the  opinion  of  the 
court. 

Mr.  W.  J.  Henry,  for  plaintiff  in  error. 
Mr.  James  Dlnsmoor,  for  defendants  in 
error. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

On  February  8,  1858,  an  Act  of  the  Legisla- 
ture of  Diinois  was  approved,  entitled  "An  [4481 
Act  to  Incorporate  the  Decatur  &  Indianapolis 
Railroad  Company."  It  incorporated  the  com- 
pany named  for  the  purpose  of  "  constructing, 
completing  and  operating  a  railroad  from  the 
town  of  Decatur,  in  Marion  County,  in  the  State 
of  Illinois,  and  thence  in  a  direct  line,  upon  the 
most  eligible  route,  to  the  east  line  of  the  8tate 
of  Illinois." 

The  8d  section  of  the  Act  was  as  follows: 

• '  Said  company  la  hereby  authorized  and  em- 
powered to  unite  and  form  a  junction  with  the 
Indiana  &  Illinois  Central  Railway  Company, 
or  any  other  company  which  is  or  may  here- 
after be  organized  in  the  State  of  Indiana  ter- 
minating on  said  line;  and  also,  to  unite  and 
consolidate  with  the  said  Indiana  &  Illinois  Cen- 
tral Railway  Company,  upon  such  terms  and 
conditions  as  the  directors  shall  mutually  agree 
upon;  and  in  the  event  that  said  companies 
shall  consolidate,  then  and  in  that  case  there 
shall  be  but  thirteen  directors  on  the  whole  line 
of  road  so  consolidated,  and  the  number  to  re- 
side in  each  State  shall  be  determined  as  in  the 
case  of  consolidation." 

Afterwards,  on  February  20,  1854,  an  Act  of 
the  same  Legislature  was  approved,  entitled 
"  An  Act  to  Amend  the  Act  Entitled  '  An  Act 
to  Incorporate  the  Decatur  &  Indianapolis  Rail- 
road Company,  approved  February  8,  1858."' 

The  preamble  and  1st  section  of  this  Act  were 
as  follows: 

"  Whereas,  under  and  in  pursuance  of  the  au- 
thority conferred  in  the  above  named  Act,  the 
said  Decatur  &  Indianapolis  Railroad  Company, 
after  their  organization,  united,  consolidated 
and  merged  their  stock  with  the  stock  of  the 
Indiana  &  Illinois  Central  Railway  Company, 
forming  a  single  corporation  by  means  of  such 
consolidation  under  the  name  and  style  of  the 
'  Indiana  &  Illinois  Central  Railway  Company,' 
therefore, 

Section  1.  Be  it  enacted,  etc..  That  the 
said  Indiana  &  Illinois  Central  Railway  Com 
pany,  as  existing  under  the  said  consolidation, 
is  hereby  declared  to  be  entitled  to  hold,  enloy 
and  possess  all  the  property,  rights,  franchises 
and  powers  held,  enjoyed  and  possessed  by 
either  of  said  original  corporations  prior  to  their 
said  consolidation,  fully  and  effectually,  to  all 
intents  and  purposes,  and  to  be  entitled  to  have 
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and  hold  all  the  rights,  powers  and  privileges 
conferred,  or  to  be  hereafter  conferred,  by  law 
upon  railroad  corporations,  organized  under  the 
Act  entitled  *  An  Act  to  Provide  for  a  General 
System  of  Railroad  Incorporations,'  approved 
November  5,  1849." 

The  5th  and  last  section  of  this  Act  read  as 
follows :  ' '  This  Act  shall  be  deemed  and  taken 
to  be  a  public  Act,  and  shall  be  liberally  con- 
strued in  all  courts  of  justice,  and  shall  take 
effect  and  be  in  force  from  and  after  its  passage." 

On  March  27,  1869,  an  Act  supplementary 
and  amendatory  of  the  above  mentioned  Act 
was  passed.  It  was  entitled  "  An  Act  Supple- 
mentary to  and  Amending  an  Act  Entitled  'An 
Act  to  Incorporate  the  Decatur  &  Indianapolis 
Railroad  Company,'  approved  February  8, 
1868." 

On  February  22,  1861,  an  Act  was  passed  en- 
titled "An  Act  to  Extend  the  Time  for  Complet- 
ing the  Indiana  &  Illinois  Central  Railway  Com- 

Cy."  'Hie  preamble  of  this  Act  was  as  fol- 
s: 

"  WJwreat,  the  Decatur  &  Indianapolis  Rail- 
road Company  were  legally  incorporated  under 
an  Act  entitled  'An  Act  to  Provide  for  a  Gener- 
al System  of  Railroad  Incorporations,'  in  force 
November  6,  1849;  and  whereas,  said  Decatur 
A  Indianapolis  Railroad  Company  afterwards 
united  and  consolidated  with  the  Indiana  &  Illi- 
nois Central  Railway  Company,  on  the  4th 
day  of  May,  A.  D.  1858,  in  compliance  with 
the  provisions  of  an  Act  entitled  '  An  Act  to 
Incorporate  the  Decatur  &  Indianapolis  Rail- 
road Company,'  in  force  February  8th,  1858, 
and  of  An  Act  entitled  '  An  Act  to  Amend  an 
Act  to  Incorporate  the  Decatur  &  Indianapolis 
Railroad  Company,'  in  force  February  12th, 
1854,  whereby  said  Decatur  &  Indianapolis  Rail 
road  Company  became  and  was  named  and 
styled  '  The  Indiana  &  Illinois  Central  Railway 
Company,'  and  whereas  said  Indiana  and  Illi- 
nois Central  Railway  Company,  in  compliance 
with  the  provisions  of  the  44th  section  of  an 
Act  entitled  '  An  Act  to  Provide  for  a  General 
System  of  Railroad  Incorporations,'  in  force 
November  5,  1849,  began  the  construction  of 
its  road  and  expended  thereon  ten  per  cent  on 
the  amount  of  its  capital  within  five  years  after 
its  incorporation." 

The  body  of  the  Act  extended  for  ten  years, 
from  and  after  April  26, 1868,  the  time  for  put- 
ting in  full  operation  the  Indiana  &  Illinois  Cen- 
tral Railway. 

The  44th  section  of  an  Act  entitled  "An  Act 
to  Provide  for  a  General  System  of  Railroad 
Incorporations,"  in  force  November  5,  1849, 
was  as  follows:  "If  any  such  corporation  shall 
not,  within  five  years  after  its  incorporation, 
begin  the  construction  of  its  road,  and  expend 
thereon  ten  per  cent  on  the  amount  of  its  cap- 
ital, and  finish  the  road  and  put  it  in  full  ope- 
ration in  ten  years  thereafter,  its  Act  of  incorpo- 
ration shall  become  void." 

On  March  27, 1869,  an  AcVwas  passed  sup- 
plementary and  amendatory  of  the  Act  of  Feb- 
ruary 20, 1854,  above  mentioned,  entitled  "An 
Act  Supplementary  to  and  Amending  an  Act  En- 
titled 'An  Act  to  Incorporate  the  Decatur  ft  In- 
dianapolis Railroad  Company,'  approved  Feb- 
ruary 8, 1858." 

This  Act  legalized  an  election  held  by  the 
voters  of  Macon  County  in  favor  of  the  issuing 
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of  bonds  of  said  county,  to  the  amount  of 
$60,000,  to  aid  in  building  the  Indiana  and  D- 
Unois  Central  Railway,  and  an  election  subse- 
quently held  by  the  voters  of  the  same  county 
in  favor  of  a  subscription  by  the  county  of 
$40,000  to  the  capital  stock  of  the  said  railroad 
company,  and  of  the  issuing  of  the  bonds  of  the 
county  to  pay  for  said  stock,  and  in  favor  of 
subscriptions  by  said  county  to  three  other  rail- 
road companies  therein  named,  and  the  issuing 
of  the  bonds  of  the  county  to  pay  therefor. 

Section  2  of  said  Act  provided  as  follows: 

"The  several  townships  in  counties  where 
township  organization  has  been  adopted,  lying 
on  or  near  to  the  line  of  said  railroad,  are  here- 
by authorized  to  subscribe  to  and  to  take  stock  in 
the  said  Indiana  &  Illinois  Central  Railway 
Company.  Elections  may  be  held  in  any  such 
township  upon  the  question  whether  such  town- 
ship shall  subscribe  for  any  specified  amount  of 
stock  of  said  county,  not  exceeding  $100,000, 
whenever  a  petition  for  that  purpose  shall  be 
presented,  as  hereinafter  specified." 

The  subsequent  sections  of  this  Act  prescribed 
the  mode  of  holding  elections  mentioned  in  the 
2d  section,  and  the  levy  and  collection  of  a  tax 
by  the  township  authorities  of  the  townships 
which  voted  to  take  stock  in  said  railroad  com- 
pany, to  pay  the  interest  and  principal  on  the 
bonds  issued  in  payment  thereof . 

The  last  section  extended  the  time  for  the 
completion  of  the  railroad  of  the  said  Indiana 
&  Illinois  Central  Railway  Company  to  July  I, 
1875. 

On  April  16,  1869,  the  Legislature  passed  an 
Act  entitled  "An  Act  to  Fund  and  Provide  for 
Paying  the  Railroad  Debts  of  Counties,  Town-  r  4x11 
ships,  Cities  and  Towns."  This  Act  provided  *  1 
for  the  registration,  in  the  office  of  the  auditor 
of  public  accounts  of  the  State,  of  bonds  issued 
by  counties,  townships,  etc.,  in  aid  of  or  to  pay 
for  stock  in  railroad  companies. 

Afterwards,  on  September  18,  1869,  and,  as 
it  was  claimed,  in  pursuance  of  the  authority 
conferred  by  the  Act  of  March  27,  1869,  at  a 
special  election  held  on  that  day,  a  majority  of 
the  legal  voters  of  Unity  Township,  in  the  Coun- 
ty of  Piatt,  voted  in  favor  of  a  subscription  of 
$14,000  to  the  stock  of  the  Indiana  &  Illinois 
Central  Railway  Company,  and  an  issue  of  tho 
bonds  of  the  Township  sufficient  to  pay  for  such 
stock. 

Pursuant  to  this  vote,  fourteen  bonds  of  the 
Township,  for  $1,000  each,  all  dated  May  12, 
1878,  with  interest  coupons  attached,  were  duly- 
executed  by  the  officers  of  the  Township. 

The  bonds,  principal  and  interest,  were  made 
payable  to  the  Indiana  &  Illinois  Centra!  Rail- 
way Company,  or  bearer,  at  the  American  Ex- 
change National  Bank,  New  York. 

They  contained  the  following  recital: 

•  'This  bond  is  one  of  a  series  of  fourteen  bonds, 
of  $1,000  each,  numbered  from  one  to  fourteen, 
inclusive,  issued  under  and  by  virtue  of  the 
Acts  of  the  General  Assembly  of  the  State  of 
Illinois,  entitled  'An  Act  Supplementary  to  and 
Amending  an  Act  Entitled  'An  Act  to  Amend 
the  Act  Entitled  an  Act  to  Incorporate  the  De- 
catur &  Indianapolis  Railroad  Company,'  ap- 
proved February  8,  1858,  in  force  March  27. 
1869,  and  an  Act  entitled  'An  Act  to  Fund  and 
Provide  for  Paying  the  Railroad  Debts  of  Coun 
ties,  Townships,  Citiesand  Towns/  in  force  16th 
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April,  1869,  and  in  accordance  with  the  vote  of 
the  electors  of  said  Township  of  Unity,  at  a  spe- 
cial election  heldinsaidTownship on  the  18th day 
of  September,  A.  D.  1869,  under  the  provisions 
of  said  Acts,  and  in  accordance  therewith,  «nd 
the  faith  of  said  Township  is  hereby  pledged  for 
the  payment  of  said  principal  sum  and  interest 
as  aforesaid." 

The  plaintiffs,  being  the  holders  of  these 
bonds,  brought  this  suit  on  cc  upons,  which  fell 
due  May  12,  1878,  and  May  12,  1879. 

The  declaration  having  averred  the  execution 
of  the  bonds  (designating  them  as  promissory 
notes),  with  the  interest  coupons  attached,  pro- 
ceeded as  follows: 
[452]  "  And  each  of  said  promissory  notes  recites 
that  it  is  issued  under  and  by  virtue  of  a  law  of 
the  State  of  Illinois,  Entitled  'An  Act  Supple- 
mentary to  and  Amending  an  Act  Entitled,  'An 
Act  to  Amend  the  Act  Entitled  an  Act  to  Incor- 
porate the  Decatur  &  Indianapolis  Railroad 
Company,'  approved  February  8, 1863, '  in  force 
March  27,  1869. 

And  under  a  law  of  the  State  of  Illinois  enti- 
titled  '  An  Act  to  Fund  and  Provide  for  laying 
the  Railroad  Debts  of  Counties,  Townships,  Cit- 
ies, and  Towns,'  in  force  16th  April,  1869.  And 
in  accordance  with  the  vote  of  the  electors  of 
said  Township  of  Unity,  at  a  special  election 
held  in  said  Township  on  the  l&ih  day  of  Sep- 
tember, A.  D.  1869,  under  the  provisions  of  said 
Acts  and  in  accordance  therewith. 

And  the  plaintiffs  further  aver,  that  said  prom- 
issory notes  have  been  duly  registered  in  the  of- 
fice of  the  auditor  of  public  accounts  of  the  State 
of  Illinois,  pursuant  to  said  Act  of  April  16, 
1869,  as  from  the  certificate  of  said  auditor  of 
public  accounts  attached  to  each  of  said  promis- 
sory notes  will  more  fully  appear. 

That  the  plaintiffs  are  the  bearers  of  the  cou- 
pons for  interest  on  said  promissory  notes  which 
fell  due  on  the  12th  day  of  May,  A.  D.  1878,  be- 
ing seven  coupons  of  one  hundred  dollars  each. 
And  also  of  the  fourteen  coupons  annexed  to 
said  promissory  notes  and  of  even  number  there- 
wit  h.  each  of  which  said  coupons  became  due 
and  payable  on  the  12th  day  of  May,  A.  D.  1879, 
making  in  all  the  sum  of  twenty-one  hundred 
dollars. 

And  the  said  defendant  has  failed  to  provide 
funds  for  the  payment  of  said  instruments  of 
interest  at  the  American  Exchange  National 
Bank,  New  York;  and  has  utterly  neglected  to 
pay  the  same,  although  thereunto  often  re- 
quested." 

The  defendant  filed  a  general  demurrer  to  the 
declaration,  which  was  overruled  by  the  court, 
and  electing  to  stand  by  its  demurrer  and  refus- 
ing to  plead,  judgment  was  rendered  against  the 
defendant,  which,  by  agreement  of  parties,  was 
for  the  principal  of  the  bonds  and  the  interest 
up  to  June  10, 1880,  amounting  in  all  to  $17,816. 

This  writ  of  error  is  prosecuted  to  reverse  that 
judgment 

[454 1  The  plaintiff  in  error  alleges  that  the  Act  of 
March  27, 1869,  by  authority  of  which  the  bonds 
sued  on  were  issued,  is  a  private  Act,  and  should 
have  been  specially  recited  in  the  declaration; 
and  as  the  declaration  contains  no  such  recital, 
it  is  bad  on  general  demurrer.  The  defendants 
m  error  deny  that  the  Act  is  a  private  Act. 

Private  Acts  are  thus  defined  by  Blackstone: 
"  Special  or  private  Acts  are  rather  exceptions 
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than  rules,  being  those  which  operate  only  upon 
particular  persons  and  private  concerns,  such  as 
the  Romans  entitled  senatHs  decreta,  in  contra- 
distinction to  the  tenatfa  contulta,  which  re- 
garded the  whole  community,  and  of  these 
(which  are  not  promulgated  with  the  same  no- 
toriety as  the  former)  the  judges  are  not  bound 
to  take  notice,  unless  they  be  formally  shown 
and  pleaded.  Thus,  to  show  the  distinction,  the 
statute  18  Eliz.,  ch.  10,  to  prevent  spiritual  per- 
sons from  making  leases  for  longer  terms  than 
twenty-one  years,  or  their  lives,  ia  a  public  Act, 
being  a  rule  prescribed  to  the  whole  body  of  spir- 
itual persons  in  the  Nation;  but  an  Act  to  enable 
the  Bishop  of  Chester  to  make  a  lease  to  A.  B. 
for  sixty  years  is  an  exception  to  this  rule;  it 
concerns  only  the  parties  and  the  bishop's  suc- 
cessors, and  is,  therefore,  a  private  Act. "  Wend- 
ell's Blackstone,  Vol.  1,  86. 

Tested  by  this  definition  it  is  clear  that  the 
Act  under  consideration  is  a  public  and  not  a 
private  Act  It  legalizes  and  makes  valid  elec-  [455] 
tions  held  by  the  people  of  Macon  County,  Illi- 
nois, on  the  question  of  issuing  the  negotiable 
bonds  of  the  county  in  aid  of  certain  railroad 
companies  therein  named,  and  authorizes  all  the 
townships  in  the  counties  where  township  or- 
ganization had  been  adopted,  lying  on  or  near 
to  the  line  of  the  Indiana  &  Illinois  Central  Rail- 
way Company,  on  certain  conditions  therein 
named,  to  subscribe  to  the  stock  of  said  railroad 
company,  and  issue  their  negotiable  coupon 
bonds  in  payment  thereof.  This  statute  affects 
not  only  the  people  of  the  County  of  Macon,  and 
of  many  of  tne  townships  of  all  the  counties  ly- 
ing on  or  near  the  line  of  the  railroad  designated, 
but  also  all  persons  to  whose  hands  the  bonds 
issued  by  the  county  and  Township  mentioned, 
may  come. 

Some  cases  throwing  light  upon  the  question 
will  be  cited. 

An  Act  passed  by  the  Legislature  of  Indiana, 
February  14,  1848,  to  incorporate  the  Ohio  & 
Mississippi  Railroad  Company,  provided  for 
subscriptions  to  the  stock  of  said  company  by 
the  commissioners  of  any  county  through  which 
its  road  might  pass,  and  on  issue  of  the  bonds 
of  the  county  to  pay  for  the  same.  This  Act 
was  declared  a  public  Act  by  this  court  in  the 
case  of  Coinre.  of  Knox  Co.  v.  AepinwaU,  21 
How.,  589  [62  U.  S.,  XVI.,  2081. 

In  State  v.  Lean,  9  Wis.,  279,  it  was  held 
that  a  law  providing  for  the  location  of  acoun- 

Kseat  is  a  general  law.  The  Supreme  Court  of 
diana,  in  the  case  of  Wat  v.  Blake,  4  Blackf., 
234,  held  that  an  Act  authorizing  an  agent  of 
the  State  to  lay  off  and  sell  lots  in  a  particular 
town,  it  being  the  seat  of  government,  was  a 
public  Act.  The  court  said,  "  Statutes  incor- 
porating counties,  fixing  their  boundaries,  es- 
tablishing court-houses,  canals,  turnpikes,  rail- 
roads, etc.,  for  public  uses,  all  operate  upon 
local  subjects.  They  are  not  for  that  reason 
special  or  private  Acts.  In  this  country  the  dis 
position  has  been  on  the  whole  to  enlarge  the 
limits  of  this  class  of  public  Acts,  and  to  bring 
within  it  all  enactments  of  a  general  character, 
or  which  in  any  way  affect  the  community  at 
large." 

On  the  same  subject  see  ihe  case  of  Pierce  v. 
Kimball,  9  Me.,  54;  New  Portland  v.  New  Vine- 
yard, 16  Me.,  69  ;  Oorham  v.  Springfield,  21 
Me.,  58.   On  these,  and  many  other  authori- 
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[456]  ties  which  might  be  cited,  we  think  the  Act  by 
which  the  issue  of  the  bonds  sued  on  was  au- 
thorized is  a  public  Act,  of  which  the  courts 
are  bound  to  take  judicial  notice,  and  that  it 
need  not  be  specially  pleaded. 

But  independent  of  authority  there  is  a  con- 
clusive answer  to  this  claim  of  the  plaintiffs  in 
error. 

The  Act  of  February  24,  1864,  to  which  the 
Act  of  March  27,  1869,  is  supplementary  and 
amendatory,  is  declared  in  express  terms  by  its 
nth  section  to  be  a  public  Act.  It  cannot, 
therefore,  be  said  that  the  Act  which  supple- 
ments and  amends  it,  and  thereby  becomes  a 
part  of  it,  is  a  private  Act.  If  one  is  public 
ooth  must  be. 

The  plaintiff  in  error  next  claims  that  the  De- 
catur &  Indianapolis  Railroad  Company  and  the 
Indiana  and  Illinois  Central  Railway  Company 
were  consolidated ;  that  the  effect  of  the  consoli- 
dation was  to  destroy  the  old  corporations  and 
create  a  new  one,  and,  therefore,  when  the  Act 
of  March  27,  1869,  was  passed,  which  was  en- 
titled "  An  Act  Supplementary  to  and  Amend- 
ing an  Act  Entitled  'An  Act  to  Amend  the  Act 
Entitled  an  Act  to  Incorporate  the  Decatur  & 
Indianapolis  Railroad  Company,'  approved 
February  8,  1853,"  and  which  authorized  cer- 
tain townships  to  subscribe  to  the  capital  stock 
of  the  Indiana  &  Illinois  Central  Railway  Com- 
pany, the  charter  of  the  Decatur  &  Indianapolis 
Railroad  Company  had  been  surrendered  and 
that  company  had  ceased  to  exist,  and  there  was 
no  corporation  in  existence  to  which  the  Act  of 
March  27,  1869,  could  apply,  and  it  was,  there- 
fore, of  no  effect. 

This  seems  to  be  an  attempt  to  overturn  by 
argument  and  inference  a  deliberate  enactment 
of  the  Legislature  and  erase  it  bodily  from  the 
statute-book. 

Let  it  be  conceded  that  the  effect  of  the  con- 
solidation of  the  two  companies  was  to  create 
a  new  corporation  under  the  name  of  the  In- 
diana &  Illinois  Central  Railway  Company.  It 
was  perfectly  competent  for  the  Legislature  to 
authorize  townships  to  subscribe  to  the  stock 
of  the  new  company,  and  issue  their  bonds  in 
payment  thereof.  This  was  what  the  Act  un- 
der consideration  did.  The  Act  which  it  pur- 
ported to  amend,  after  reciting  in  its  preamble 
the  fact  of  the  consolidation  of  the  Decatur  & 
Indianapolis  Railroad  Company  with  the  Indi- 
ana &  Illinois  Central  Railway  Company,  con- 
[457]  f erred  on  the  latter  company,  "As  existing  un- 
der the  consolidation,  all  the  property,  rights, 
franchises  and  powers  held,  enjoyed  and  pos- 
sessed by  either  of  said  original  corporations 
prior  to  their  said  consolidation." 

The  Act  under  consideration  authorized  cer- 
tain townships  to  subscribe  stock  to  this  corpo- 
ration thus  formed,  and  to  issue  their  bonds  in 
payment  therefor.  It  might  fairly  be  entitled 
an  Act  to  amend  an  Act,  by  authority  of  which 
the  company  existed. 

The  new  company,  existing  by  recognition  of 
the  Act  of  February  20,  1864,  had  the  capacity 
to  accept  this  amendment,  and  did  accept  it,  for 
it  received  and  put  in  circulation  the  bonds  is- 
sued under  its  authority. 

There  is  no  ground  for  the  theory  that  the 
Act  of  March  27,  1869,  is  inoperative.  We  are 
bound,  if  possible,  to  give  it  effect,  ut  ret  magit 
valeat  qvnm  per  eat.    So  far  from  its  binding 
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force  being  a  matter  of  doubt,  we  see  no  diffi- 
culty, based  on  the  reasons  advanced  by  the 
plaintiff  in  error,  in  the  way  of  giving  it  full 
and  complete  effect. 

It  is  next  said  by  the  plaintiff  in  error  that 
the  Act  is  unconstitutional  and,  therefore,  void 
and  of  no  force. 

The  ground  of  its  unconstitutionality  is  al- 
leged to  be  that  it  does  not  conform  to  section 
23  of  article  8  of  the  Constitution  of  Illinois  of 
1868,  which  provides  that  "No  private  or  local 
law  which  may  be  passed  by  the  General  As- 
sembly, shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title." 

Assuming  the  Act  in  question  to  be  a  local 
law,  is  it  open  to  the  objection  urged  against  it? 
It  legalizes  two  elections  held  by  the  people  of 
Macon  County;  the  first  to  decide  whether  the 
county  should  issue  its  bonds  to  the  amount  of 
sixty  thousand  dollars  to  aid  in  building  the  In- 
diana &  Illinois  Central  Railway,  and  the  sec- 
ond to  decide  whether  the  county  should  sub- 
scribe $40,000  to  the  stock  of  said  Railway  Com- 
pany and  issue  its  bonds  for  that  amount  in 
payment  thereof,  and  declares  valid  and  bind- 
ing any  bonds  of  the  county  issued  or  to  be  is- 
sued in  pursuance  of  said  elections,  and  it  au- 
thorized certain  townships  on  conditions  pre- 
scribed to  subscribe  to  the  stock  of  said  Railway 
Company,  and  issue  their  bonds  in  payment 
thereof. 

This  Act  is  entitled  an  Act  "Supplementary  [458] 
to  and  Amending"  the  Act  conferring  corporate 
powers  on  the  Indiana  &  Illinois  Central  Rail- 
road Company. 

The  question  whether  such  an  Act  is  obnox- 
ious to  the  provision  of  the  Illinois  Constitution 
in  relation  to  the  subject  and  title  of  local  Acts, 
has  been  substantially  decided  in  the  negative 
by  this  court  in  the  case  of  San  Antonio  v.  Me- 
haffy,  96  U.  S„  312  [XXTV.,  816],  from  the 
Western  District  of  Texas. 

The  Constitution  of  Texas  declares,  that 
'  'Every  law  enacted  by  the  Legislature  shall  con- 
tain but  one  object,  and  that  shall  be  expressed 
in  the  title."  The  Act  of  the  Legislature  of 
Texas,  said  to  be  in  violation  of  this  provision 
was  entitled  "An  Act  to  Incorporate  the  San 
Antonio  Railroad  Company."  Among  other 
provisions,  it  authorized  the  City  of  San  An- 
tonio to  take  stock  in  that  company,  and  issue 
bonds  to  pay  for  the  same.  This  law  was  de- 
cided to  nave  but  one  object,  and  that  that  ob- 
ject was  expressed  in  the  title. 

The  Supreme  Court  of  Illinois,  in  the  case  of 
Belleville  R.  R.  Co.  v.  Gregory,  15  Dl.,  20,  has 
decided  that  an  Act  whose  title  was  '  'An  Act  to 
incorporate  the  Belleville  &  Illinois  Railroad 
Company,"  and  which  contained  a  section  which 
authorized  the  City  of  Belleville  and  the  County 
of  St.  Clair  to  subscribe  for  stock  in  said  com- 
pany, was  not  in  violation  of  the  section  of  the 
State  Constitution  under  consideration.  See. 
also,  Fireman'*  Benev.  As$o.  v.  Lountbury,  21 
111.,  611 ;  Supervisors  v.  People,  26  D!.,  181  ; 
VLeary  v.  Cook  Co.,  28  Dl.,  584;  Erlinaerv. 
Boncau,  51  Dl.,  94 ;  People  v.  BrUUn,  80  111., 
423 ;  Bim  v.  Weber,  81  111.,  288.  The  Act  can- 
not, therefore,  be  held  to  be  open  to  the  consti- 
tutional objection  under  consideration. 

But  it  is  insisted  that  the  second  election  rati- 
fied by  the  Act  under  consideration,  not  only 
had  reference  to  subscriptions  of  stock  and  the 
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issue  of  bonds  in  aid  of  the  Indiana  &  Illinois 
Railway  Company,  but  also  of  three  other  rail- 
road companies,  and  the  Act,  therefore,  con- 
tained more  than  one  object,  and  the  latter  ob- 
ject was  not  expressed  in  the  title. 

In  such  a  case  the  provisions  of  the  law  touch- 
ing the  object,  which  is  expressed  in  the  title, 
must  stand.  Those  relating  to  the  other  objects, 
[459]  not  expressed  in  the  title,  alone  fall.  By  such 
a  construction  the  purpose  of  the  constitutional 
provision  is  fully  accomplished. 

All  the  provisions  of  the  law  under  consider- 
ation which  have  reference  to  the  Indiana  & 
Illinois  Central  Railway  Company  constitute 
but  one  object;  this,  as  we  have  seen,  is  ex- 
pressed in  the  title;  the  other  matters  constitute 
other  objects,  which  are  not  expressed  in  the 
title,  and  are  so  entirely  disconnected  with  the 
object  which  is  expressed,  that  they  can  be 
eliminated  from  the  Act  and  leave  the  latter  in 
full  force.  Packet  Co.  v.  Keokuk,  95  U.  S.,  80 
[XXIV.,  877]. 

We  are  "of  opinion,  therefore,  that  so  much 
of  the  Act  of  March  27,  1869,  as  authorizes  the 
issue  of  the  bonds  sued  on,  was  fairly  expressed 
in  the  title,  and  is  constitutional  ana  valid. 

It  is  next  alleged  by  the  plaintiff  in  error  that 
the  Decatur  &  Indianapolis  Railroad  Company 
was  incorporated  under  the  general  law  of  Illi- 
nois "  To  provide  for  a  general  system  of  rail- 
road incorporations,"  and  not  under  the  special 
Act  to  incorporate  the  Decatur  &  Indianapolis 
Railroad,  of  February  8,  1858.  And  it  is  in- 
sisted that  the  Act  of  March  27, 1869,  under  au- 
thority of  which  the  bonds  in  suit  were  issued, 
was  an  attempt  by  special  Act  to  add  to  the 
powers  conferred  upon  the  company  by  a  gen- 
eral law. 

Conceding  the  premises,  we  do  not  think  the 
conclusion  follows.  There  is  nothing  in  the 
Constitution  of  Illinois,  nor  in  the  unwritten  re- 
straints upon  legislative  power  which  forbids 
such  an  enactment.  We  can  see  no  reason, 
either  in  the  Constitution  of  the  State  or  in  pub- 
lic policy,  to  restrain  the  Legislature  of  Illinois 
from  declaring  that  certain  townships  may  sub- 
scribe to  the  stock  of  a'particular  Railroad  Com- 
pany, organized  under  a  general  law,  and  issue 
their  bonds  to  pay  for  the  same. 

But  the  premises  which  we  have  conceded  are 
not  true.  The  Decatur  &  Indianapolis  Railroad 
Company  was  organized  under  the  special  au- 
thority of  the  Act  to  incorporate  that  Company 
upon  compliance  with  the  requirements  of  the 
general  law. 

The  Indiana  &  Illinois  Central  Railway  Com- 
pany, in  whose  behalf  the  Act  of  March  27, 
1869,  was  passed,  derived  its  corporate  existence 
and  power  from  a  consolidation  between  acom- 
[460]  pany  of  that  name  and  the  Decatur  &  Indian- 
apolis Railroad  Company,  made  by  authority 
of  the  law  under  which  the  latter  Company  was 
organized,  and  of  the  Act  of  February  20, 1854, 
which  recognized  the  consolidation  and  con- 
firmed to  the  new  Company  "All  the  property, 
rights,  franchises  and  powers  held  and  enjoyed 
by  either  of  said  original  corporations." 

The  Indiana  &  Illinois  Central  Railroad  Com- 
pany derived  its  existence  from  special  laws  and 
not  from  the  Act  to  provide  for  a  general  sys- 
tem of  railroad  incorporations.  There  is,  there- 
fore, no  ground  for  the  objection  under  consid- 
eration to  stand  on. 
See  12  Otto. 


The  case  is  a  clear  one,  and  it  is  unnecessary 
to  devote  further  space  to  its  discussion.  There 
was  in  existence,  by  virtue  of  the  legislation  of 
the  State  of  Illinois,  a  corporation  known  as  the 
Indiana  &  Illinois  Central  Railway  Company. 
By  a  perfectly  valid  and  constitutional  Act  cer- 
tain townships,  among  them  the  plaintiff  in  er- 
ror, were  authorized,  upon  a  vote  of  a  majority 
of  their  legal  voters,  to  subscribe  stock  in  the 
railway  company  mentioned,  and  issue  their 
bonds  to  pay  for  it.  The  election  was  held  un- 
der this  law  in  the  Township  of  Unity.  A  ma- 
jority of  its  legal  voters  at  that  election  decided 
in  favor  of  subscribing  to  the  stock  of  the  rail- 
road company,  and  issuing  the  bonds  of  the 
Township  in  payment  thereof.  The  stock  was 
accordingly  subscribed,  and  the  bonds  issued 
and  sold.  The  railroad  has  been  built  and  is  in 
full  use  as  one  of  the  post-roads  of  the  United 
States.  The  bonds  were  issued  by  authority  of 
law.  The  holders  of  them  are  entitled  to  their 
money,  and  there  is  no  legal  obsta  cle  in  the  way 
of  a  judgment  therefor  in  their  favor. 

The  judgment  of  the  Circuit  Court  must  be  af- 
firmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Clted-103  U.  8  .  882. 


WILLIAM  WICKE,  Appt., 
v. 

HENRY  P.  OSTRUM. 

(See  8.  C.,  IS  Otto,  461-470.) 

Patentable  macldne — mechanical  equivalent* — 
infringement— machine  for  driving  nailt. 

L  A  new  combination  of  old  elements,  so  as  to 
produce  a  useful  machine,  is  patentable. 

2.  The  patentee  is  entitled  to  the  benefit  of  all  the 
mechanical  equivalents  of  his  several  elements, 
known  at  the  time  of  his  invention,  if  used  in  the 
same  combination. 

8.  A  combination  of  other  elements,  not  the  equiv- 
alents of  his, would  be  a  different  machine,  and  con- 
sequently not  an  infringement. 

4.  A  patent  for  a  machine  for  driving  nails  vertic- 
ally is  not  Infringed  by  one  for  driving  nails  hori- 
zontally, which  leaves  out  two  of  the  elements  of 
the  former. 

[No.  165.] 

Argued  Dec.  tl,  1880.    Decided  Feb.  S8, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  fully  stated  by  the  court. 
Mr.  Arthur  v.  Brieaen,  for  appellant 
Mestrt.  William  T.  BirdtaU  and  N.  A. 
Cavlkina,  for  appellee. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  patent  sued  on  in  this  case  is  for  a  ma- 
chine for  nailing  boxes,  invented  by  George 
Wicke.   Before  this  invention  nails  were  driv-  [468] 
en  singly  and  by  hand.   By  the  machine  more 
than  one  could  be  driven  at  the  same  time. 

In  the  description  of  the  invention  which  ac- 
companied the  application  for  the  patent,  the 
inventor  said,  in  effect,  that  it  consisted  in  the 
employment  of  grooved  spring  jaws  for  the  pur- 
pose of  holding  the  nails  and  guiding  them  to 


Digitized  by 


Google 


409 


461-470 


Supreme  Court  of  the  United  States. 


Oct.  Term. 


their  places,  combined  with  a  corresponding 
number  of  rising  and  falling  plungers  for  driv- 
ing each  nail  singly  and  at  the  same  time.  The 
plungers  were  made  with  globe  or  disk-shaped 
collars,  so  adjusted  or  arranged  that  they  would 
spread  the  spring  jaws  at  the  proper  moment  to 
allow  the  heads  of  the  nails  to  pass.  To  depress 
the  plungers,  he  arranged  a  cam,  so  formed  and 
fitted  as  to  have  spent  its  force  when  the  nail 
was  driven  to  its  place.  "Finally,"  he  said  his 
invention  consisted  "  in  the  general  arrange- 
ment and  combination  of  all  its  parts,  so  that 
the  plungers  and  jaws,  as  well  as  the  table 
which  supports-the  boards,  can  be  adjusted  ac- 
cording to  the  different  sizes  of  the  boxes  to  be 
nailed.  He  then  described  the  construction  of 
the  different  parts  of  the  machine  and  the  man- 
ner of  its  operation,  from  which,  and  the  draw- 
ings and  models,  it  appears  that  the  machine 
was  an  upright  one,  by  means  of  which  the 
nails  were  to  be  driven  vertically. 

With  such  a  machine  the  nails  must  neces- 
sarily be  held  in  place  by  some  mechanical  de- 
vice until  they  were  guided  to  and  fastened  in 
the  board.  A  nail  implies  a  head  larger  than 
its  point  and,  if  it  is  to  be  driven  vertically, 
some  provision  must  be  made  for  directing  the 
point  carefully  to  its  proper  place,  and  then  let- 
ting the  head  pass  without  obstruction  as  it  is 
driven.  Such  clearly  was  the  office  of  the 
"  grooved  spring  laws"  and  the  "  globe  or  disk- 
shaped  collars"  or  the  plungers  in  this  machine. 

Having  described  his  invention,  the  inventor 
stated  what  he  claimed  as  new,  and  desired  to 
secure  by  his  letters  patent,  as  follows: 

"1.  The  employment  of  the  grooved  spring 
jaws  H  substantially  as  described,  for  the  pur- 
pose of  receiving  the  nails  and  to  guide  them 
to  their  proper  places. 

2.  The  combination  with  the  spring  jaws 
H,  of  the  rising  and  falling  plungers  E,  con- 
structed and  operating  substantially  as  and  for 
the  purpose  described. 

8.  Arranging  the  plunger  E  with  a  disk- 
shaped  collar  »'  or  its  equivalent,  to  operate  in 
combination  with  the  spring  jaws  H,  substan- 
tially as  and  for  the  purpose  specified. 

4.  The  arrangement  of  the  circular  portion 
e  f  on  the  cam  C,  to  operate  in  combination 
with  the  gate  B  and  treadle  d,  substantially  as 
and  for  the  purpose  set  forth. 

5.  The  arrangement  and  combination  of 
one  or  more  adjustable  carriages  P,  table  J,  and 
slide  L,  constructed  and  operating  in  the  man- 
ner and  for  the  purpose  substantially  as  speci- 
fied." 

To  make  this  claim  intelligible  it  must  be 
read  in  connection  with  the  specifications  to 
which  it  relates,  and  in  this  way  it  becomes  ap- 
parent that  the  object  of  the  inventor  was  to  se- 
cure a  patent  for  a  new  combination  of  old  ele- 
ments. Grooved  spring  jaws  were  confessedly 
very  old.  So  were  rods  of  iron  with  curvi- 
linear projections,  like  those  called  plungers, 
and  cams,  of  almost  any  shape,  and  treadles, 
and  levers,  and  adjustable  carriages,  tables  and 
Hlides.  The  use  of  these  things  separately  could 
not  be  patented.  But  the  combination  of  them 
so  as  to  produce  a  machine  useful  for  driving 
nails  was  new.  This  the  inventor  might  claim, 
and  so  far  as  anything  appears,  he  was  enti- 
tled to  a  patent  for  the  employment  of  spring 
jaws  in  the  combination  and  for  the  purpose, 
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described  in  his  specifications;  for  the  combina- 
tion of  his  peculiarly  shaped  plungers  with 
spring  jaws  for  the  purposes  of  such  a  machine; 
for  the  use  of  the  cam  he  described  in  combina- 
tion with  the  gate  and  treadle  to  drive  his  ma- 
chine, and  for  the  adjustable  carriage,  table  and 
slide  when  used  on  such  a  machine  as  his.  He 
was  entitled  also  to  the  benefit  of  all  the  me- 
chanical equivalents  of  his  several  elements, 
known  at  the  time  of  his  invention,  if  used  in 
the  same  combination. 

As  has  already  been  seen,  Wicke  made  an  up- 
right machine.  For  such  a  machine  the  com- 
bination of  all  his  several  elements  was  neces- 
sary. If  any  one,  or  its  mechanical  equivalent, 
was  left  out,  an  upright  machine  like  this  could 
not  be  operated  successfully.  A  combination 
of  other  elements,  not  the  equivalents  of  his, 
would  be  a  different  machine  and,  consequently, 
not  an  infringement.  From  the  evidence,  it  is 
clear  he  was  the  first  to  put  into  practical  use 
the  idea  of  driving  more  than  one  nail  at  the 
same  time  in  the  manufacture  of  box~es  by  the 
use  of  machinery.  The  idea  he  could  not  pa- 
tent, but  his  contrivance  to  make  it  practically 
useful  he  could.  By  his  patent  he  appropriated 
to  himself  only  so  much  of  the  field  of  invention 
which  his  idea  embraced,  as  the  machine  he  de- 
scribed in  his  specification  and  claimed  in  his 
application  covered. 

The  defendant  conceived  the  idea  of  driving 
nails  horizontally  instead  of  vertically,  ana 
made  a  machine  for  that  purpose,  which  he  pa- 
tented. He  does  not  use  the  spring  jaws  or  the 
peculiar  shaped  plungers  of  the  Wicke  machine, 
because  he  does  not  need  them.  As  his  object 
is  to  drive  the  nails  horizontally,  they  can  be 
laid  in  a  groove  and  held  there  by  gravity  until 
forced  into  the  board.  Having  no  spring  jaws 
to  be  opened,  he  need  not  shape  hisplunger  or 
driver  so  as  to  effect  that  object.  He  thus  has 
been  enabled  to  dispense  with  two  elements  of 
Wicke's  combination,  in  the  absence  of  which 
that  machine  could  not  be  successfully  worked. 
Neither  has  he  substituted  any  mechanical  [470] 
equivalent  for  what  he  has  thus  put  aside.  By 
changing  the  form  of  the  machine  and  the  man- 
ner of  its  operation,  he  has  no  need  of  any 
such  contrivances.  He  may  use  the  equivalent 
of  one  half  of  the  spring  jaw  of  Wicke's  ma- 
chine, but  the  other  half  he  does  not  want,  nor 
anything  else  in  its  place,  as  the  nail  will  lie 
where  it  is  put  until  driven  into  the  board.  He 
accomplishes  by  natural  causes  what  Wicke  re- 
quired a  mechanical  contrivance  to  do.  His 
machine  will  not  do  the  work  of  Wicke's,  that 
is  to  say,  drive  a  nail  vertically,  nor  will  Wicke's 
do  that  of  his,  and  drive  horizontally.  The 
truth  is,  the  two  machines  arc  entirely  unlike, 
and  while  they  both  drive  more  nails  than  one 
at  the  same  time,  they  do  it  in  different  ways. 
That  of  Wicke,  operating  vertically,  requires 
all  the  elements  of  his  combination,  while  that 
of  the  defendant,  doing  its  work  in  another  way, 
is  made  by  leaving  out  two  elements  which  are 
indispensable  to  Wicke. 

The  fair  construction  of  the  fourth  and  fifth 
claims  is  that  they  are  for  the  combination  of 
the  cam,  gate  and  treadle,  or  the  adjustable  car- 
riage, table  and  slide,  with  the  elements  of  the 
other  claims.  It  is  possible  that  if  there  had 
been  nothing  more  done  by  the  defendant  than 
to  put  into  the  machine  or  Wicke  his  rock  shaft 
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jind  attachments  m  the  place  of  the  cam,  the 
.shaft  would  be  considered  as  the  equivalent  of 
that  element  in  Wicke's  device.  Bo,  too,  the 
lied,  slides  and  gauges  of  the  defendant's  ma- 
chine, if  used  in  that  of  Wicke,  might  be  con- 
sidered the  same  in  effect  as  the  adjustable  car- 
riage, table  and  slide  which  he  contrived.  But 
these  contrivances  of  the  defendant  are  not  used 
in  combination  with  any  of  the  other  devices  of 
Wicke  and,  therefore,  they  do  not  infringe  his 
claims. 

On  the  whole,  we  are  dearly  of  the  opinion  thai 
the  court  below  vat  right  in  holding,  at  it  did, 
tltat  no  infringement  had  been  proven.  The  de- 
cree it,  consequently,  affirmed. 

True  copy.  Test: 

James  U.  McKenney,  Clerk  Sup.  Court,  U.  S. 


[562]         TOtonSHIP  OF  HABTER,  Appt., 

v. 

JOHN  A.  KERNOCHAN 

(See  8.  C.,  18  Otto,  662-674.) 

Removal  of  cause—petition  when  fled— estoppel 
by  recitals  in  bonds— state  Act— estoppel  of 
town. 

1.  Where  an  Illinois  town  and  two  of  Its  ta\  pay- 
ers filed  a  bill  in  a  court  of  that  State,  against  offi- 
cers of  the  State,  county  and  town  and  the  unknown 
holders  cf  the  bonds  of  the  town,  for  a  perpe^ial 
Injunction  against  the  payment  of  such  bones,  ^ad 
the  unknown  holders  were  proceeded  against  by 
publication,  and  a  final  decree  was  entered  giving 
relief  to  the  full  extent  prayed  for,  and  a  citizen 
of  Massachusetts,  owner  of  aO  tbe  bonds,  procured 
the  decree  to  be  opened,  he  may  remove  the  cause  to 
the  D.  8.  Circuit  Court. 

2.  The  first  term  after  the  opening  of  the  decree 
at  which  the  cause  oould  have  been  tried,  upon  the 
merits,  as  to  him,  was  the  Term  at  which,  within 
tbe  meaning  of  the  Act  he  should  file  his  petition 
for  removal. 

8.  Kecitah  In  tbe  bonds,  which  import  a  compli- 
ance with  all  the  provisions  of  the  state  Acts  under 
which  they  were  Issued,  estop  the  town  from  deny- 
ing that  they  were  compiled  with. 

L  Tbe  state  Acta  of  Feb.  25, 1 887,  and  Feb.  24, 1800, 
authorizing  the  issue  of  the  bonds,  are  not  in  viola- 
tion of  tbe  Constitution  of  the  State. 

S.  Where  tbe  donation  was  originally  voted  to  a 
railway  company  which  was  subsequently  consoli- 
dated with  another  one,  forming  a  new  company, 
and  the  records  of  the  town  show  that  the  bonds 
were  directed  to  be  issued  and  delivered  to  the  new 
one,  it  is  estopped  to  say,  as  against  a  bona  fide  pur- 
chaser for  value,  that  the  bonds  are  invalid. 
[No.  996.] 

Submitted  Jan.  6, 1881.  Decided  Feb.  t8, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
The  case  is  fully  stated  by  the  court. 
Messrs.  W.  J.  Henry  and  O.  A.  Hoff,  for 
appellant. 

Messrs.  George  A.  Hand  ere  and  A.  L. 

Knapp,  for  appellee. 

( 563]      Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

This  suit  involves  the  liability  of  the  Town- 
ship of  Ilarter,  in  the  County  of  Clay,  8tate  of 
Illinois,  upon  certain  bonds,  signed  by  its  su- 
pervisor, countersigned  by  its  clerk  and  issued 
in  its  name,  under  date  of  April  1, 1870.  They 
were  made  payable  to  tbe  Illinois  Southeastern 
Railway  Company  or  bearer,  thirty  years  after 
date,  with  interest  at  the  rate  of  ten  per  cent 
See  18  Otto. 


per  annum;  the  right,  however,  being  reserved 
to  the  Township  to  make  payment  at  any  time 
after  five  years  from  date  of  issue.  Each  bond 
recites  that  it  is  one  of  a  series  "Issued  by  said 
Township  to  aid  in  the  construction  of  the  Illi- 
nois Southeastern  Railway,  in  pursuance  of  the 
authority  conferred  by  an  Act  of  the  General 
Assembly  of  the  State  of  Illinois,  entitled  'An 
Act  to  Incorporate  the  Illinois  Southeastern 
Railway  Company,'  approved  February  25, 
1867,  and  an  Act  amendatory  thereof,  ap- 
proved February  24,  1869,  and  an  election  of 
the  legal  voters  of  the  aforesaid  Township,  held 
on  the  10th  day  of  November,  1868,  under  the 
provisions  of  said  Act."  Upon  each  bond  also 
appears  the  certificate  of  the  State  auditor, 
stating  that  it  had  been  registered  in  his  office, 
pursuant  to  the  provisions  of  the  Act  entitled 
"An  Act  to  Fund  and  Provide  for  Paying  the 
Railroad  Debts  of  Counties,  Townships,  Cities 
and  Towns,"  in  force  April  16,  1869. 

The  bill  was  filed  in  the  year  1877,  in  the  Cir- 
cuit Court  for  Clay  County , by  the  Township  of 
Harter  and  two  of  its  resident  tax  payers — the 
latter  suing  in  behalf  of  themselves  and  all  other 
tax  payers  of  the  Township— against  the  state 
treasurer  and  auditor,  the  county  clerk  and 
treasurer,  the  township  collector,  supervisor 
and  clerk,  and  two  justices  of  the  Township: 
and  also  against  the  unknown  owners  and 
holders  of  such  bonds  with  their  coupons,  who 
are  alleged  to  be  residents  and  citizens  of  States 
other  than  Illinois.  It  proceeded  upon  the 
ground  that  the  bonds  were  issued  without  au- 
thority of  law  and,  consequently,  were  not 
binding  upon  the  Township.  The  prayer  of 
the  bill  was  that  such  a  decree,  with  perpetual 
injunction,  be  rendered  as  would  prevent  the 
state,  county  and  township  officers  from  tak-  [564] 
ing  any  steps  towards  the  assessment  and  col- 
lection of  taxes  to  meet  the  bonds  or  any  in- 
stallment of  interest  thereon;  that  the  holders 
and  owners  of  the  bonds  and  coupons,  their 
agents  and  attorneys,  be  required  to  bring  the 
same  into  court  for  cancellation;  and  that  the 
state  and  county  treasurers  be  ordered  to  pay 
over  to  the  Township  any  money  in  their  hands, 
which  had  been  raised  by  taxation  for  the  pay- 
ment of  the  bonds  or  their  coupons.  The  offi- 
cers who  were  sued,  although  duly  served  with 
process,  made  no  defense.  The  unknown  hold- 
ers and  owners  of  the  bonds  and  coupons  were 
proceeded  against  by  publication  in  the  manner 
authorized  by  the  state  law.  A  final  decree  waa 
entered  on  the  first  day  of  May,  1879,  giving 
relief  to  the  full  extent  prayed  for. 

On  the  17th  day  of  April,  1880,  Kernochan, 
the  defendant  in  error,  and  the  owner  of  all 
the  bonds  and  coupons  issued  by  Harter  Town- 
ship—having, it  is  conceded,  acquired  them  be- 
fore due,  paying  value  therefor,  and  without 
notice  of  any  defense  except  that  appearing  in 
the  law  and  upon  the  face  of  the  bonds  them 
selves— presented  to  the  state  court  a  petition 
stating  that  he  had  neither  been  summoned  nor 
served  with  a  copy  of  the  bill,  nor  received  any 
notice  of  the  pendency  of  the  suit.  Upon  that 
petition  he  based  a  motion  to  re-docket  the 
cause  and  open  the  decree,  to  the  end  that  he 
might  be  heard  touching  the  matters  of  such 
suit.  His  application  was  granted,  and  upon 
the  same  day  he  filed  another  petition,  accom- 
panied by  bond  in  the  required  form,  asking 
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the  removal  of  the  cause  to  the  Circuit  Court 
of  the  United  States,  upon  the  ground  that  the 
controversy  was  between  citizens  of  different 
States,  and  that  he  was  then,  as  well  as  at  the 
commencement  of  the  suit,  a  citizen  of  Massa- 
chusetts, while  the  complainants,  during  the 
same  period,  were  citizens  of  Illinois. 

The  state  court  approved  the  bond  and  or- 
dered the  cause  to  be  certified  to  the  Federal 
court,  with  all  the  papers  pertaining  thereto. 

In  the  Circuit  Court  complainants  entered  a 
motion  to  remand  the  cause  to  the  state  court. 
That  motion  was  overruled.  Kernochan  an- 
swered to  the  merits,  and  to  that  answer  a  gen- 
eral replication  was  filed.  Upon  final  hearing, 
»651  the  bul  was  dismissed  and  the  injunction, 
granted  by  the  state  court,  dissolved. 

Preliminary  to  any  consideration  of  tne  ques- 
tions involving  the  validity  of  the  bonds,  as  ob- 
ligations of  Harter  Township,  it  is  proper  that 
we  should  notice,  briefly,  some  remarks  made 
by  counsel  for  appellants,  in  reference  as  well 
to  the  proceedings  in  the  state  court  after  the 
appearance  of  Kernochan,  as  to  the  removal  of 
the  suit  into  the  Federal  Court. 

We  perceive  nothing  irregular  or  erroneous 
in  the  action  of  the  state  court,  whereby  the 
cause  was  rc-docketcd  and  the  decree  opened. 
By  the  statutes  of  the  State,  when  a  final  decree 
is  entered  against  a  defendant  who  has  not  been 
summoned  or  served  with  a  copy  of  the  bill,  or 
received  the  notice  required  to  be  sent  to  him 
by  mail,  and  such  person,  his  heirs,  devisees, 
executors,  administrators  or  other  legal  repre- 
sentatives, as  the  case  may  require,  shall,  within 
one  year  after  notice  in  writing  is  given  him  of 
such  decree,  or,  in  the  absence  of  such  notice, 
within  three  years  after  such  decree,  appear  in 
open  court  and  petition  to  be  heard  touching  the 
matters  of  such  decree,  and  shall  pay  such  costs 
as  the  court  shall  deem  reasonable  in  that 
behalf,  "The  person  so  petitioning  may  appear 
and  answer  the  complainant's  bill ;  and,  there- 
upon, such  proceedings  shall  be  had  as  if  the 
defendants  had  appeared  in  due  season  and  no 
decree  had  been  made.  And  if  it  shall  appear, 
upon  the  hearing  that  such  decree  ought  not  to 
have  been  made  against  such  defendant,  the 
same  may  be  set  aside,  altered  or  amended,  as 
shall  appear  just ;  otherwise,  the  same  shall  be 
ordered  to  stand  confirmed  against  said  defend- 
ant." Hurd'$  Stat.  1U.,  1880,  p.  189,  sec.  19. 
Kernochan  appeared  within  one  year  after  the 
decree  had  been  passed.  He  was,  therefore,  en- 
titled, according  to  any  reasonable  construction 
of  the  statute,  to  be  heard  touching  the  matters 
of  the  decree,  as  if  no  decree  had  been  made. 
When  the  order  was  made  opening  the  decree, 
he  acquired  a  position  in  which  he  could  take 
my  step  that  might  have  been  taken  had  he 
ippeared  in  due  season  in  obedience  to  a  sum- 
mons. The  court  was  at  liberty  to  proceed  as  if 
no  decree  had  been  madeagainst  him.  He  could 
have  demurred,  pleaded  or  answered,  or,  the 
A1  suit  being  removable  into  the  Circuit  Court  of 
J  ^  United  States,  have  filed  a  petition  and  bond 
as  required  by  law  in  such  cases.  The  conten- 
tion of  counsel  for  appellants  is,  in  effect,  that, 
until  Kernochan  answered  the  bill,  the  state 
court  was  without  jurisdiction  to  proceed  as  if 
he  had  "appeared  in  due  season  and  no  decree 
had  been  made."  But  such  a  construction  of 
the  statute  is  too  technical  and  is  scarcely  ad- 
412 


missible  where  the  party  appearing,  and  who 
has  been  proceeded  against  by  publication  only, 
is  a  citizen  of  another  State,  entitled  under  the 
Constitution  and  laws  of  the  United  States  to 
remove  the  cause  from  the  state  court.  The 
utmost  which  could  be  claimed  in  such  cases 
(and  we  do  not  say  that  such  a  claim  could  be 
sustained)  is,  that  the  state  court  might,  in  its 
discretion,  decline  to  open  the  decree,  or  to  hear 
the  defendant,  unless  he  presented  an  answer  to 
the  bill.  In  this  case,  the  motion  of  Kernochan 
to  re-docket  the  cause  and  open  the  decree  was 
granted,  without  requiring  him  to  file  an  an- 
swer, disclosing  his  defense  to  the  suit.  We  are 
not  prepared  to  say  that  the  state  court  erred  in 
its  ruling.  We  should,  under  the  circum- 
stances, assume  that  the  state  court  correctly 
interpreted  the  local  statute.  If,  therefore,  the 
suit  was  removable,  the  Federal  Court,  upon  its 
removal,  and,  after  the  pleadings  were  made 
up,  and  proofs  taken  upon  the  issues  made  by 
Kernochan,  had  the  power  to  set  aside,  alter  or 
amend  the  decree  as  might  be  just,  or  adjudge 
that  it  stand  confirmed  as  entered  in  the  state 
court.  Upon  his  appearance  in  the  state  court 
the  suit  became,  as  to  him,  for  all  practical 
purposes,  a  new  suit,  to  be  conducted,  however, 
subject  to  the  authority  of  the  court  to  confirm 
the  former,  instead  of  entering  a  new,  decree. 

We  do  not  doubt  that  the  suit  was  one  which 
the  defendant  was  entitled,  under  the  Aft  of 
March  3,  1875,  18  Stat,  at  L.,  470,  to  remove 
from  the  state  court.  Disregarding,  as  we  may 
do,  the  particular  position,  whether  as  com 
plainants  or  defendants,  assigned  to  the  parties 
by  the  draughtsman  of  the  bill,  it  is  apparent 
that  the  sole  matter  in  dispute  is  the  liability  of 
Hartei  Township  upon  the  bonds  described  in 
the  bill ;  that  upon  one  side  of  that  dispute  an 
all  of  the  state,  county  and  township  officer.* 
and  tax  payers,  who  are  made  parties,  while 
upon  the  other  is  Kernochan,  the  owner  of  the 
bonds  whose  validity  is  questioned  by  this  suit. 
He  alone,  of  all  the  parties,  is,  in  a  legal  sense, 
interested  in  the  enforcement  of  liability  upon 
the  Township.  It  is,  therefore,  a  suit  in  which  f 567] 
there  is  a  single  controversy,  embracing  the 
whole  suit,  between  citizens  of  different  States, 
one  side  of  which  is  represented  alone  by  Ker- 
nochan, a  citizen  of  Massachusetts,  and  the 
other  by  citizens  of  Illinois.  Removal  Ca»e$, 
100  U.  S.,  457  [XXV.,  5931. 

But  it  is  contended  that  the  petition  of  Ker- 
nochan, for  the  removal  of  the  suit,  was  not 
filed  within  the  time  prescribed  by  the  Act  of 
March  8,  1875,  that  is,  at  the  term  at  which  the 
cause  could  be  first  tried.  The  argument  is, 
tliat  Kernochan,  although  not  advised,  in  any 
legal  mode,  of  the  pendency  of  the  suit,  was  at 
liberty  to  appear  therein  before  the  decree  was 
entered  and,  consequently,  that  he  did  not  seek 
its  removal  at  or  before  the  term  at  which  the 
cause  could  have  been  first  tried;  that  his  ap- 
pearance, and  filing  his  petition  praying  to  be 
heard  touching  the  matters  of  the  decree,  have 
relation  to  the  time  when  he  should  have  ap- 
peared in  court,  had  he  been  duly  summoned. 
The  bar.  statement  of  this  proposition  suggests 
its  refutation.  When  the  defendant  would  nave 
been  summoned  had  he  been  within  the  local 
jurisdiction  of  the  state  court,  we  are  not  in- 
formed; and,  consequently,  it  is  difficult  to  as- 
certain, upon  the  theory  of  appellant's  counsel. 
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when  he  should  have  appeared  in  court.  It  is 
sufficient  to  say  that  the  defendant,  within  the 
period  fixed  by  the  statute,  appeared  and  secured 
the  opening  of  the  decree.  The  first  term  there- 
after, at  which  the  cause  could  properly  have 
been  tried,  upon  the  merits,  as  to  him,  was  the 
term  at  which,  within  the  meaning  of  the  Act 
of  March  3,  1875,  he  should  have  filed  his  peti- 
tion for  removal.  And  it  was  so  filed. 

We  come  now  to  the  consideration  of  ques- 
tions involving  the  merits  of  the  cause. 

We  have  seen  that  the  bonds  recite  that  they 
were  issued  in  pursuance  as  well  of  the  author- 
ity conferred  by  the  Act  of  February  25, 1867, 
incorporating  the  Illinois  Southeastern  Railway 
Company,  and  the  Act  of  February  25,  1869, 
amendatory  thereof,  as  of  an  election  of  the 
legal  voters  of  the  Township,  held  on  the  10th 
day  of  November,  1868. 

The  first  of  those  Acts  conferred  authority 
[568]  upon  townships  to  donate  to  the  railway  com- 
pany any  amount  not  exceeding  $30,000.  That 
authority  was  not,  however,  to  be  exercised 
until  after  a  proposition  by  the  railroad  com- 
pany to  the  Township,  nor  unless  the  donation 
was  sanctioned  by  a  majority  of  legal  votes, 
cast  at  an  election  duly  called  and  held  to  con- 
sider the  question  of  donation,  upon  the  terms 
proposed.  It  appears,  from  the  record,  that  the 
company  made  to  Harter  Township  a  proposi- 
tion which  contemplated  a  donation  of  $20,000, 
payable  in  three  installments,  to  be  raised  by  a 
special  tax,  to  be  assessed  and  collected  in  1869, 
1870  and  1871;  and  which  also  bound  the  com- 
pany to  accept  towns/tip  bonds  in  lieu  of  the  spe- 
cial tax,  in  the  event  legislation  could  be  ob- 
tained, giving  authority  to  issue  bonds.  An 
election  was  held,  on  the  day  stated  in  the 
bonds,  and  the  donation,  upon  the  terms  set 
forth  in  the  company's  proposition,  was  ap- 
proved by  a  vote  of  three  hundred,  out  of  a 
total  vote  of  three  hundred  and  forty-two. 

The  5th  section  of  the  amendatory  Act  of 
February  24th,  1869,  is  in  these  words:  "  And 
whereas,  certain  townships  in  Wayne  and  Clay 
Counties  have  voted  donations  to  said  railway 
company,  said  townships  are  hereby  authorized 
and  empowered  to  issue  township  bonds  for  the 
amount  so  donated,  without  submitting  the 
proposition  again  to  be  voted  upon;  said  bonds 
to  be  issued  in  sums  not  less  than  $100  nor 
more  than  $1,000  each,  with  interest  coupons 
attached,  drawing  interest  at  the  rate  of  ten  per 
cent  per  annum,  payable  semi-annually  at  the 
county  treasurer's  office,  in  each  county  where 
such  townships  are  located;  said  bonds  to  be 
payable  in  five  years  or  any  time  thereafter,  not 
exceeding  twenty  years,  at  the  option  of  the 
townships;  and  said  bonds  to  be  signed  by  the 
supervisors  thereof  or  by  the  supervisor  or 
supervisors  of  the  district  wherein  such  town- 
ship is  located,  and  to  be  countersigned  by  the 
township  clerk  of  the  respective  townships; and 
said  bonds  to  be  delivered,  properly  executed, 
to  the  president  of  said  railway  company,  when 
the  conditions  are  complied  with  as  contained 
in  election  notices  and  propositions  submitted 
to  and  voted  upon  by  the  people  of  said  town- 
ships; and  said  townships  shall  each,  by  its 
proper  corporate  authorities,  provide,  in  due 
tune,  by  a  levy  and  a  collection  each  year  of  a 
sufficient  tax  on  its  assessed  property  to  pay  the 
interest  on  its  bonds,  as  it  accrues  half-yearly, 
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as  aforesaid,  and  ultimately  to  provide  for  the 
principal  of  said  bonds  at  maturity;  Provided, 
That  said  bonds  shall  be  placed  in  the  hands  of  [5 691 
a  trustee,  on  the  demand  of  said  railway  com- 
pany, as  hereinafter  provided;  and,  alio,  pro- 
tided,  that  such  townships  may  determine  by  a 
vote  of  their  electors,  at  any  regular  or  special 
town  meeting  or  election,  whether  t/iey  will  issue 
bonds  or  not  in  payment  of  the  donations  hereto- 
fore voted  to  said  company."  Private  Laws  111., 
Vol.  8,  p.  810. 

In  conformity  with  the  provisions  of  that 
Act,  a  special  town  meeting  of  Harter  Town- 
ship was  duly  called  and  held  on  the  20th  day 
of  May,  1870,  at  which  the  electors  present 
voted  unanimously  in  favor  of  an  issue  of 
bonds,  in  payment  of  the  donation  previously 
voted,  rather  than  proceed  with  the  levy  and 
collection  of  a  special  tax,  as  contemplated  by 
the  original  proposition  of  the  company.  A 
few  days  thereafter,  to  wit,  May  27,  1870,  as 
appears  from  the  records  of  the  Township,  the 
bonds,  amounting  to  $20,000,  were  delivered 
by  the  township  officers  to  the  Springfield  and 
Illinois  Southeastern  Railway  Company,  a  cor- 

g>ration  which  had  been  formed  on  the  3d  of 
ecember,  1869,  in  accordance  with  the  laws  of 
Illinois,  by  the  consolidation  of  the  Illinois 
Southeastern  Railway  Company  with  the  Pana, 
Springfield  and  Northwestern  Railway  Com- 
pany. The  bonds  were  transmitted  by  the  town- 
ship supervisor  to  the  state  auditor  for  registra- 
tion, under  the  provisions  of  the  Funding  Act, 
in  force  April  16,  1869.  He  certified,  under 
oath,  that  they  had  been  issued  under  the  said 
Acts  of  February  25,  1867,  and  February  24, 
1869,  and  that  all  the  preliminary  conditions  re- 
quired, in  the  Act  of  April  16,  1869,  to  be  per- 
formed before  such  registration,  and  to  entitle 
them  to  the  benefits  of  that  Act,  had  been,  to 
the  best  of  his  knowledge  and  belief,  fully  com- 
plied with.  It  may  also  be  stated  that  taxes 
were  annually  levied,  collected  and  applied,  by 
the  Township,  in  payments  of  interest  on  the 
bonds  uo  to  the  commencement  of  this  suit  in 
1877. 

In  view  of  these  facts,  it  is  difficult  to  per- 
ceive upon  what  just  ground  the  Township  can 
escape  liability.  In  the  first  place,  the  bonds 
were  issued  in  pursuance  of  a  popular  vote  in 
favor  of  a  donation  to  be  met  by  a  special  tax, 
and  also  of  a  vote,  at  a  subsequent  special  elec- 
tion, in  favor  of  an  issue  of  bonds  in  payment  of 
that  donation.  In  the  next  place,  and  as  con-  rK7ni 
elusive  against  the  Township.the  recitals  in  the  lOTUi 
bonds  import  a  compliance  with  all  of  the  pro- 
visions of  the  Acts  of  Assembly  under  which 
they  were  issued.  It  is  true  that  the  bonds  do 
not,  in  express  words,  refer  to  the  special  elec- 
tion of  May  20,  1870;  but,  since  the  amenda- 
tory Act  authorized  the  Township.upon  a  vote 
of  the  electors,  at  a  regular  or  special  town 
meeting  or  election,  to  issue  bonds  in  payment 
of  the  donation  previously  voted,  the  recitals  in 
the  bonds  fairly  import  that  such  an  election 
was,  in  fact,  held  before  the  bonds  were  issued. 

If  those  Acts  are  not  repugnant  to  the  Consti- 
tution of  the  State,  it  results,  that,  according 
to  repeated  adjudications  of  this  court,  the 
Township  is  estopped,  by  the  recitals  in  the 
bonds,  to  assert  that  their  provisions  were  not 
complied  with.  The  Constitution  o*  Illinois,  in 
force  when  these  Acts  were  passu:,  declared 

Digitized  by  Google  < 


W&-574 


Supreme  Coubt  of  the  United  States. 


Oct.  Term 


that  the  corporate  authorities  of  counties,  town- 
ships, school  districts,  cities, towns  and  villages 
may  be  vested  with  power  to  assess  and  collect 
taxes  for  corporate  purposes.  It  is  the  settled 
low  of  the  State.as  heretofore  recognized  by  this 
court,  tlis'  this  constitutional  provision  was  in- 
tended iO  define  the  class  of  persons  to  whom 
the  right  of  taxation  might  be  granted,  and  the 
purposes  for  which  it  might  be  exercised  ;  and 
that  tho  Legislature  could  not  constitutionally, 
confer  that  power  upon  any  other  than  corpo- 
rate authorities  of  counties,  townships,  school 
districts,  cities,  towns  and  villages,  or  for  any 
other  than  corporate  purposes.  Livingston  Co. 
v.  Darlington,  101  L.  S.,  411  [XXV.,  1017]. 
Our  attention  is  called  to  several  coses  in  the 
Supreme  Court  of  the  State,  in  which  it  has  been 
held  that  the  Legislature  could  not, constitution- 
ally, require  a  municipal  corporation,  without 
its  consent,  to  issue  bonds  or  incur  a  debt  for  a 
merely  corporate  purpose.  Some  of  those  cases 
turn  upon  the  inquiry  as  to  who  ore,  in  the 
sense  of  the  Constitution,  corporate  authorities 
of  counties,  cities,  towns,  etc.,  and  what  are 
corporate  purposes.  A  leading  case  is  Williams 
v.  Town  of  Roberts,  88111.,  11,  where  the  court, 
speaking  by  Chief  Justice  Scholfleld,  said  that, 
under  the  system  of  township  organization  ex- 
isting in  Illinois,  the  electors  alone  represented 
he  corporate  authority  of  the  town,  and  with- 
_  out  their  consent,  expressed  at  town  meetings 
• 1 1  or  town  elections,  no  debt  for  a  merely  local  cor- 
porate purpose  could  be  imposed  upon  the 
township. 

But  neither  that,  nor  any  other  decision  by 
the  state  court  cited  by  counsel,  distinctly 
meets  the  precise  point  now  before  us, or  would 
justify  us  in  holding  (as  we  ought  not  to  do 
except  in  a  clear  case)  that  the  General  Assembly 
of  the  State  hod  transcended  its  constitutional 
powers.  The  Act  of  February  27, 1867,  did  not 
assume  to  impose  a  debt  upon  the  Township 
without  the  consent  of  the  electors.  It  ex- 
pressly required  an  election  to  be  held, at  which 
the  legal  voters  could  determine  the  question 
of  donation  for  themselves.  The  election  was 
held,  and  a  donation  voted  to  aid  in  the  con- 
struction of  a  railroad.  That,  it  must  be  con- 
ceded, was  a  corporate  purpose,  within  the 
meaning  of  the  Constitution  as  interpreted  by 
the  state  court.  But  it  is  contended  that  the 
amendatory  Act  authorized  the  township  offi- 
cers, without  the  assent  of  the  voters,  to  impose 
a  burden  or  create  a  debt  wholly  different  from 
that  to  which  the  voters,  at  the  election  on  the 
10th  of  November,  1868,  gave  their  assent. 
Counsel  overlook  or  fail  to  give  proper  force 
to  the  proviso  in  that  Act  authorizing  the  elect- 
ors at  a  regular  or  special  town  meeting  to  de- 
termine whether  they  would  issue  bonds  in  pay- 
ment of  the  donation  previously  voted  to  the 
company.  And  there  was,  as  we  have  seen,  a 
special  town  meeting, duly  called  for  the  specific 
purpose  of  determining  that  question,  and  the 
decision  was  unanimous  in  favor  of  issuing 
bonds  to  pay  off  the  donation. 

It  is  urged  in  this  connection,  that  the  Su- 
preme Court  of  the  State,  in  the  recent  case  of 
Sehaeffer  v.  Bonham,  95  111.,  878,  decided  in 
1880,  has  ruled  that  the  5th  section  of  the 
amendatory  Act  of  February  24,  1869,  was  in 
violation  of  the  Constitution  of  the  State,  and 
that  it  was  the  duty  of  this  court  to  accept  that 
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|  decision  as  conclusive.  That  case  in  many  re- 
;  spects  resembles  this  one,  but,  upon  the  panic - 
!  ular  point  arising  here,  it  is  materially  differ- 
,  ent.  It  was  submitted  upon  an  agreed  state- 
|  ment  of  facts,  from  which  it  appears  that  a  cer- 
!  tain  township  had,  in  1868,  voted  a  donation  to 
\  the  Illinois  Southeastern  Railway  Company,  to 
l  be  raised  by  special  tax,  under  tho  authority 
:  conferred  in  the  Act  of  February  25,  18*57.  But 
I  it  did  not  appear,  from  the  evidence  in  that 
I  case,  that  an  election  had  been  held,  as  author-  __ 
i  ized  by  the  5th  section  of  the  Act  of  February  L*»T*J 
!  24,  1869,  to  determine  whether  the  donation 
should  be  paid  by  township  bonds  rather  than 
by  a  special  tax  for  a  limited  period.  We  infer 
from  the  agreed  statement  of  facts  in  that  case, 
as  well  as  from  the  remarks  of  the  court,  that 
no  opportunity  was,  in  fact,  given  to  the  voters 
to  determine  the  question  of  issuing  bonds.  The 
court  said  that  the  charter  authorizing  town- 
ships to  vote  donations  did  not  contcn.^hite 
ana,  consequently,  did  not  provide,  for  issuing 
bonds;  that  it  only  intended  a  donation  to  be 
paid  by  tbc  levy  of  a  tax,  and  the  payment 
of  the  money,  when  thus  collected,  to  the 
railroad  company;  that  the  Legislature  could 
not  confer  upon  the  township  officers,  without 
a  vote  of  the  people,  authority  to  make  such  a 
radical  change  in  the  proposition  upon  which 
the  people  voted,  as  would  occur,  if,  instead  of 
a  special  tax, during  a  limited  period, to  meet  the 
donation,  township  interest  bearing  bonds  should 
be  issued,  running  from  five  to  twenty  years. 

The  state  court,  in  referring  to  the  5th  sec- 
tion of  the  Act  of  February  24, 1869,  states  that 
it  "Authorizes  and  empowers  townships  in 
Wayne  and  Clay  Counties,  that  had  voted  dona- 
tions to  the  road,  without  submitting  tte  ques- 
tion to  a  vote,  to  issue  bonds,"  etc.  We  are  un- 
able to  concur  in  that  construction  of  the  Act, 
since  that  section,  after  authorizing  townships 
in  Wayne  and  Clay  Counties,  which  had  voted 
donations  to  the  railway  company,  "  To  issue 
township  bonds  for  the  amount  so  donated, 
without  submitting  the  proposition  (for  a  dona- 
tion) again  to  be  voted,  upon,"  expressly  de- 
clares mat  "such  townships  may  determine  by 
a  vote  of  their  electors,  at  any  regular  or  spe- 
cial town  meeting  or  election,  whether  they  will 
issue  bonds  or  not,  in  payment  of  the  donations 
heretofore  voted  to  said  company."  The  pur- 
pose of  the  5th  section  was  to  dispense,  as  to 
certain  townships,  with  a  second  vote  upon  the 
general  question  of  donation,  and  to  confer  au- 
thority to  issue  township  bonds  in  payment  of 
such  donation,  when,  and  only  when,  the  elect- 
ors so  voted  at  a  regular  or  special  town  meet- 
ing or  election.  In  Sehaeffer  v.  Bonham  it  did 
not  appear  that  the  voters  were  consulted  as  to 
whether  bonds  should  be  substituted  in  lieu  of 
the  special  tax  previously  voted.  The  parties 
there  sought  the  opinion  of  the  court  upon  an 
agreed  statement  of  facts,  which,  in  effect, con- 
ceded that  no  such  election  was  held.  Here  it 
is  shown  that  the  bonds  in  suit  were  issued  in  [5731 
pursuance  of  the  vote  of  the  electors  at  a  spe- 
cial town  meeting  called  to  determine  the  ques- 
tion whether  the-  donation  previously  voted 
should  be  paid  in  that  mode.  It  is  clear  that 
Sehaeffar  v.  Bonham  proceeds  upon  the  ground, 
in  part,  that  the  bends  there  in  suit  were  issued 
in  payment  of  thu  donation,  without  any  sub- 
mission of  the  question  to  the  voters. 
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In  another  portion  of  its  opinion,  after  stat- 
ing that  the  assessment  of  taxes  to  pay  off  the 
■ donation  was  the  imposition  of  a  debt  upon  the 
Township, the  state  court  said:  "Had  the  Town- 
ship voted  to  incur  a  debt,  and  the  bonds  had 
been  ,  issued  by  a  person  named  by  the  General 
Assembly.difterent  from  the  corporate  authori- 
ties, then  payment  of  interest  and  acquiescence 
for  such  a  length  of  time  might  have  operated 
;ls  an  estoppel.  In  such  a  case,  the  vote  to  cre- 
ate the  debt,  if  authorized  by  law  and  had  in 
pursuance  of  law,  would  have  been  the  essen- 
tial act  to  create  the  debt,  and  the  mere  signing 
.••nd  delivering  the  evidence  of  the  debt  would 
have  been  valid  if  done  by  a  person  specified 
by  the  General  Assembly,  whether  named  before 
or  after  the  vote  was  had.  But  such  is  not  the 
<-ase  here.  No  debt  was  voted,  and  the  Legis- 
lature was  powerless  to  authorize  any  but  the 
corporate  authorities  to  create  a  debt."  95  111., 
:$81.  If,  as  held  by  the  state  court,  the  issuing 
of  bonds,  in  payment  of  the  donation  previous- 
ly voted,  was  incurring  a  debt  and  if  such  a 
debt  could  not  be  incurred  without  a  direct 
vote  of  the  electors,  it  is  sufficient  to  say  that 
.such  a  vote  was  had  in  reference  to  the  bonds 
here  in  suit. 

For  the  reasons  stated,  we  are  of  opinion  that 
the  Acts  of  February  25,  1867,  and  February 
24,  1869,  are  not  in  violation  of  the  Constitu- 
tion of  the  State;  and  in  so  holding  we  do  not, 
we  think,  come  in  conflict  with  any  decision  of 
the  state  court  in  which  the  precise  question 
here  presented  has  been  passed  upon. 

It  remains  for  us  to  consider  whether  the 
Township  can  avoid  liability  upon  the  bonds  by 
reason  of  the  fact  that  they  were  delivered  to 
the  Springfield  and  Illinois  Southeastern  Rail- 
way Company,  the  donation  having  been  origi- 
nally voted  to  the  Illinois  Southeastern  Railway 
Company. 

We  are  of  opinion  that  there  is  nothing  of 
substance  in  this  objection.  The  Act  incorpo- 
rating the  Illinois  Southeastern  Railway  Com- 
pany, the  Act  amendatory  thereof,  and  the  Act 
in  relation  to  the  Pana,  Springfield  and  North- 
western Railway  Company  (even  if  the  general 
statutes  of  the  State  were  not  sufficient  for  the 
purpose),  fully  authorized  the  consolidation  be- 
tween those  two  companies,  and  upon  such  con- 
solidation the  new  company  succeeded  to  all 
the  rights,  franchises  and  powers  of  the  con- 
stituent companies.  The  power  in  the  Town- 
ship to  make  a  donation  to  aid  in  the  construc- 
tion of  the  Illinois  Southeastern  Railway  was 
also  a  privilege  of  the  latter  corporation,  and 
that  privilege,  upon  the  consolidation,  passed 
to  the  new  company.  The  donation  was  voted 
before  the  consolidation  took  effect,  and  since 
the  consolidated  or  new  company  did  not  pro- 
pose to  apply  such  donation  to  purposes  mate- 
rially different  from  those  for  which  the  people 
voted  it  in  1868,  its  right  to  receive  the  dona- 
tion, at  least  when  the  Township  assented,  can- 
not be  doubted.  The  records  of  the  Township 
show  that  the  bonds  were  directed  to  be  issued 
and  delivered  to  the  new  company,  and  it  will 
not,  under  the  circumstances,  be  allowed  to  say, 
as  against  a  bona  fide  purchaser  for  value,  that 
the  bonds  are  invalid.  There  is,  consequently, 
no  pretext  for  saying  that  a  burden  was  im- 
posed upon  the  people  to  which  they  had  never 
See  18  Otto. 


given  their  consent  in  the  mode  orescribed  by 

law. 

Other  questions  are  discussed,  but  we  do  not 
deem  it  necessary  to  refer  to  them. 
The  decree  u  affirmed. 

True  copy.  Test:  .  _ 

Jamee  H.  McKenney,  Clerk,  Bup.  Court,  U.  S. 

Cited-108  TJ.  8.,  649:  104  U.  8.,  4TO;  106  TJ.  8M  It ;  1W 
U.  8.,  628,  582, 638;  10  Btas.,  8a,  n. 


WILLIAM  ASHBURNER,  Plff.  in  Err., 

9.  [575] 

PEOPLE  OF  THE  STATE  OF  CALIFOR- 
NIA. 

(See  8.  C  13  Otto,  575-57S.) 

Commissioner!  of  Yoeemite  Valley. 

The  United  States  granted  to  the  State  of  Califor- 
nia, the  Yoeemite  Valley  and  the  Mariposa  Big  Tree 
Grove,  to  be  managed  by  the  Governor  of  the  State 
and  eight  other  Commissioners,  who  were  to  be  ap- 
pointed by  the  Executive  of  California.  Held,  that 
a  law  of  the  State  which  limits  the  term  of  office 
of  a  commissioner  under  one  appointment  to  a  rea- 
sonable time  is  not  repugnant  to  the  Act  of  Congress, 
and  may  be  followed  by  the  Governor  in  making  his 
appointments. 

[No.  928.] 

Submitted  Dee.  8,  1880.    Decided  Feb.  £8, 1881. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  California. 

An  action  was  brought  in  the  Superior  Court 
of  California,  County  of  Sacramento,  against 
the  plaintiff  in  error,  for  an  alleged  usurpation 
of  the  office  of  member  of  the  Board  of  Com- 
missioners to  manage  the  Yoeemite  Valley  and 
Mariposa  Big  Tree  Grove.  The  Governor,  pur- 
suant to  authority  of  the  Legislature  (Stats,  of 
Cal.,  1880,  pp.  44,  240.)  had  appointed  a  new 
Board  of  Commissioners.  The  plaintiff  in  error 
refused  to  give  up  his  office,  upon  demand,  on 
the  ground  that  the  office  was  not  subject  to 
the  control  of  the  state  authorities.  Judgment 
was  given  in  favor  of  the  defendant,  but  the 
Supreme  Court  of  the  State,  upon  appeal  re- 
versed this,  and  gave  judgment  in  favor  of  the 
People;  whereupon  the  defendant  sued  out  this 
writ  of  error. 

The  case  is  further  stated  by  the  court. 

Mr.  Alfred  Bavrstow,  for  plaintiff  in  error: 

The  Act  of  Congress  created  a  trust;  the  State 
being  created  the  trustee  of  the  title,  and  the 
commissioners  the  trustees  for  the  management 
of  the  property. 

The  Yoeemite  Valley  Gate,  15  Wall.,  94  (82  U. 
S.,  XXL,  87}. 

The  Act  of  Congress  and  the  state  Statute  of 
1866,  created  a  contract  between  the  United 
States  and  the  State;  and  one  party,  the  State, 
had  no  power  thereafter  to  alter  or  add  to  the 
terms  of  the  contract. 

Fletcher  v.  Peck,  6  Cranch,  188;  Terrett  v. 
Taylor,  9  Cranch  48;  Orten  v.  Biddle,  8  Wheat, 
1;  Cooley,  Const.  Lim.,  274,  and  cases  cited. 

The  trust  created  by  the  grant,  and  its  ac- 
ceptance by  the  State,  is  a  charitable  trust 

Price  v.  Maxwell,  28  Pa,  St  86;  Jon*  v. 
William*,  Amb.,  652;  Boyle.  Charities,  61; 
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McDonogh  v.  Murdoch,  15  How.,  400;  Mitford 
v.  Reynolds,  1  Phil.,  185;  Perry,  Trusts,  sees. 
707,  78C. 

The  Crown,  the  State,  a  municipal  corpora- 
tion, a  county,  etc.,  may  be  a  trustee. 

Perry,  Trusts,  sees.  40,  41 ;  Mitford  v.  Rey- 
nolds (supra);  Hill,  Trust.  52;  Webb  v.  Neal,  5 
Allen,  575. 

A  city  may  be;  Ooggeshall  v.  Pelton,  7  Johns. 
Ch.,292. 

A  city  created  trustee;  Amb.,  422;  Boyle, 
Char.,  52-54. 

A  grant  from  the  Crown,  of  land  to  a  town; 
McDonogh  v.  Murdoch  (supra). 

The  commissioners  appointed  under  the  Act 
of  Congress  are  not  officers,  but  are  trustees. 

Inglis  v.  Trustees  of  Bailors'  Snug  Harbor,  3 
Pet.,  99;  Nightingale  v.  Goulbourne,  2  Phill., 
594;  Neu>  v.  Bonaker,  L.  R.,  4  Eg.,  Cas.,  655; 
nee  McDonogh  v.  Murdoch  (supra);  Perry, Trusts, 
sec.  808;  Osgood  v.  Franklin,  2  Johns.  Ch.,  18. 

The  commissioners,  as  trustees,  are  subject 
to  the  control  of  the  court  of  equity. 

Boyle,  Char.,  12-14; 2  Perry,  Trusts,  sec.  692. 

The  Governor  has  no  power  of.  removal. 

The  Legislature  has  no  power  to  fix  the  pe- 
riod during  which  the  commissioners  shall  act 
as  such. 

If  the  commissioners  are  in  any  sense  officers, 
they  are  federal  and  not  state  officers. 

The  state  courts,  in  naturalization  proceed- 
ings, act  under  the  authority  of  Congress,  and 
are,  for  that  purpose,  Federal  Courts. 

Matter  of  Ramsden,  18  How.  Pr.,  429;  People 
v.  Sweetman,  8  Parker,  Cr.,  358. 

Messrs.  J.  H.  McKune  and  A  P.  Catlin, 
for  defendants  in  error: 

The  position  of  commissioner  is  an  office  with- 
in the  meaning  and  intent  of  the  statutes  of  this 
State,  and  of  the  provisions  of  the  State  Con- 
stitution limiting  the  duration  of  the  terms  of 
those  officers  whose  terms  are  not  otherwise 
limited.  Section  848  of  the  Political  Code,  in 
the  enumeration  of  the  civil  executive  officers 
of  the  State,  mentions  the  "  Nine  Commission- 
ers of  the  Yoscmite  Valley  and  Mariposa  Big 
Tree  Grove." 

Political  Code,  Cal.,  sees.  848,  357. 

The  Act  of  Congress  vested  in  the  State  of 
California  the  title  to  the  said  valley  and  grove, 
subject  only  to  be  defeated  by  the  breach  of 
certain  conditions  subsequent,  mentioned  and 
specified  in  the  Act. 

U.  8.  Stat,  at  L.,  1868-4,  p.  825. 

By  the  statute  accepting  the  grant,  the  duties 
and  powers  of  the  commissioners  were  pre- 
scribed, and  in  them  was  vested  the  power  and 
authority  to  make  rules,  regulations  and  by- 
laws for  their  own  government  and  the  govern- 
ment of  said  premises. 

Stat,  of  Cal.,  1865-6,  p.  710. 

"  When  an  individual  has  been  appointed  or 
elected  in  the  manner  provided  by  law,  and  ex- 
ercises functions  affecting  the  public,  assigned 
to  him  by  law,  he  must  be  regarded  as  a  public 
officer." 

Bradford  v.  Justices,  88  Ga.,  332;  Leach  v. 
Cassidy,  28  Ind.,  449;  Waldor.  Wallace,  12  Ind., 
569;  Smith  v.  Mayor,  etc.,  87 N.  Y.,618. 

Abbott  says:  "The  most  frequent  occasions 
to  use  the  word  "office  "arise  with  reference 
to  a  duty  and  power  conferred  by  the  govern- 
ment; and  when  this  is  the  connection,  "  pub- 
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lie  office  "  is  the  usual  and  most  discriminating- 
expression." 

Abb.,  L.  Die,  200;  People  v.  Hayes,  7  How. 
Pr.,  248;  People  v.  BedeU,  2  H01.,  196. 

These  commissioners  are  officers  of  the  State, 
and  not  of  the  Federal  Government. 

They  are  all  the  agents  of  the  State;  their 
duties  and  powers  arc  defined  and  fixed  by  a 
law  of  the  State  and  arc  confined  to  the  man- 
agement of  the  property  of  the  State;  their  trav- 
eling expenses  are  paid  out  of  funds  provided 
by  the  State;  and  they  have  the  power  to  ap- 
point and  fix  the  compensation  of  a  guardian, 
whose  compensation  is  paid  out  of  the  State 
Treasury. 

It  would  seem  clear,  therefore,  that  said  com- 
missioners are  nil  state  officers. 

The  terms  of  those  officers  are  limited  to 
four  years  from  the  date  of  appointment,  by 
the  State  Constitution. 

The  terms  of  these  officers,  not  being  fixed 
by  the  Constitution,  expired  long  prior  to  the 
appointment  of  the  new  commissioners,  and  the 
Governor,  under  the  Act  of  Apr.  15,  1880,  had 
the  right  to  appoint  the  new  board. 

Stat  Cal.,  1880,  pp.  44,  240. 

Mr.  Chief  Justice  Wa.it e  delivered  the  opin-  [577] 
ion  of  the  court: 

In  1864  the  United  States  granted  to  the  State 
of  California  the  Yosemite  Valley  and  the  Mari- 
posa Big  Tree  Grove,  "  With  the  stipulation, 
nevertheless,  that  the  State  shall  accept  this, 
grant  upon  the  express  condition  that  the  prem- 
ises shall  be  held  for  public  use,  resort  and  rec- 
reation, and  shall  be  inalienable  for  all  time ; 
*  °  *  the  premises  to  be  managed  by  the 
Governor  of  the  State  and  eight  other  Commis- 
sioners, to  be  appointed  by  the  Executive  of 
California,  who  shall  receive  no  compensation 
for  their  services. "  18  8tat.  at  L. ,  325,  ch.  184. 
In  1866  the  State  of  California,  by  an  Act  of  the 
Legislature,  accepted  this  grant "  Upon  the  con- 
ditions, reservations  and  stipulations  contained 
in  the  Act  of  Congress."  There  cannot  be  a 
doubt  that,  in  this  way,  these  interesting  local- 
ities were  by  the  joint  Act  of  the  United  States 
and  California,  devoted  to  a  special  public  use. 
The  title  was  transferred  to  California  for  the 
benefit  of  thepublic  as  a  place  of  resort  and 
recreation.  Without  the  consent  of  Congress 
the  property  can  never  be  put  to  any  other  use 
and  the  State  cannot  part  with  the  ownership. 
It  may  be  called  a  trust,  but  only  in  the  sense 
that  all  public  property  held  by  public  corpo- 
rations for  public  uses  is  a  trust.  It  must  be 
kept  for  the  use  to  which  it  was  by  the  terms  [578] 
of  the  grant  appropriated.  If  it  shall  ever  be 
in  any  respect  diverted  from  this  use, the  United 
States  may  be  called  on  to  delermine  whether 
proceedings  shall  be  instituted  in  some  appro- 
priate form  to  enforce  the  performance  of  the 
conditions  contained  in  the  Act  of  Congress,  or 
to  vacate  the  grant.  So  long  as  the  State  keeps 
the  property  it  must  abide  by  the  stipulation,  on 
the  faith  of  which  the  transfer  of  title  was  made. 

The  management  of  the  property  was  in- 
trusted by  the  United  States  to  the  Governor 
of  the  State  and  eight  other  Commissioners,  to 
be  appointed  by  the  Executive.  This  is  one  of 
the  conditions  contained  in  the  Act  of  Congress 
to  which  the  State  gave  its  assent  when  it  ac- 
cepted the  grant  The  State  cannot  commit  the 
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management  to  any  other  Board  than  this;  nei- 
ther can  it  control  the  discretion  of  the  Exec- 
utive in  making  the  appointments;  but  we 
aee  no  reason  why  the  State  may  not  set  a  rea- 
sonable limitation  on  the  time  a  commissioner 
shall  hold  his  place  when  appointed.  This 
would  be  really  nothing  more  than  directing 
that  the  Executive  revise  his  appointments  at 
stated  periods.  He  will  be  left  free  to  select 
whom  he  pleases,  and  by  re-appointments  to 
continue  old  incumbents  in  their  places  if  so 
inclined.  His  discretion  in  this  respect  would 
be  in  no  manner  interfered  with.  This,  in  our 
opinion,  is  all  that  was  done  by  the  Act  of  April 
15, 1880.  The  term  of  the  office  of  a  Commis- 
sioner was  fixed  at  four  years,  but  the  power  of 
appointment  was  left  exclusively  with  the  Gov- 
ernor, in  whom,  under  the  Constitution,  is  vest- 
ed the  supreme  executive  power  of  the  State. 
The  length  of  the  term  is  that  prescribed  by  the 
Constitution  for  state  offices,  and  is  certainly 
not  unreasonable. 

That  Congress  expected  the  State  would,  by 
appropriate  legislation,  aid  the  Commissioners 
in  the  performance  of  their  duties,  and  pre- 
scribe reasonable  rules  and  regulations,  not 
inconsistent  with  the  general  purposes  of  the 
grant,  for  their  government  in  the  administra- 
tion of  the  trust,  is  abundantly  shown  by  the 
fact  that  the  acceptance  of  the  grant  was  con- 
sidered sufficient,  notwithstanding  the  Act  of 
the  Legislature  by  which  it  was  done  contained 
various  provisions  of  such  a  character.  Among 
other  things  it  was  enacted  that  the  Commis- 
sioners should  be  known  in  law  as  "  The  Com- 
[5-70I  missioners  to  manage  the  Yosemite  Valley  and 
1  '  the  Mariposa  Big  Tree  Grove, "  and  by  that  name 
they  and  their  successors  might  sue  and  be  sued; 
that  they  should  have  power  to  make  and  adopt 
all  rules,  regulations  and  by-laws  for  their  own 
government  and  the  government,  improvement 
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Calif  omia.or  of  [with]  the  Act  making  the  grant, 
or  any  law  of  Congress  or  the  Legislature;  that 
they  should  hold  their  first  meeting  at  such  time 
ana  place  as  should  be  designated  by  the  Gov- 
ernor; that  a  majority  should  constitute  a  quo- 
rum for  the  transaction  of  business ;  that  they 
should  appoint  a  president  and  secretary  as 
well  as  a  guardian  of  the  property,  and  that 
they  should  report  through  the  Governor  to  the 
Legislature  at  every  regular  session.  All  this 
was  consistent  with  the  conditions  and  reserva- 
tions of  the  grant  and  evidently  in  aid  of  what 
Congress  intended  should  be  done.  So,  too,  in 
our  opinion,  is  the  Act  of  1880.  If,  as  is  con- 
tended here,  and  was  held  by  the  dissenting 
Judge  below,  when  the  Commissioners  were 
once  appointed,  the  power  of  the  Governor  over 
appointments  was  exhausted,  until  a  vacancy 
occurred  by  death  or  resignation,  and  neither 
he  nor  the  Legislature  could  remove  a  Commis- 
sioner for  cause  or  otherwise,  it  is  easy  to  see 
that  unless  some  provision  was  made  to  guard 
against  the  accidents  of  disabilities  incident  to 
a  life  tenure  of  office,  great  embarrassments 
might  arise  in  the  management  of  this  impor- 
tant public  property.  It  is  entirely  unnecessary 
to  decide  whether  these  Commissioners  are  state 
officers  or  state  Commissioners  within  the  mean- 
ing of  those  terms  as  used  in  the  Constitutions 
of  the  State  adopted  in  1848  and  1879,  and, 
See  18  Otto. 


therefore,  within  the  constitutional  provision 
limiting  the  terms  of  such  offices,  but  we  are 
of  the  opinion  and  decide  that  a  law  of  the  State 
which  limits  the  term  of  office  of  a  Commissioner 
under  one  appointment  to  a  reasonable  time  is 
not  repugnant  to  the  Act  of  Congress  and  may 
be  followed  by  the  Governor  in  making  his  ap- 
pointments. The  plaintiff  in  error  had  been  m 
office  longer  than  the  limited  period,  when  the 
Governor,  in  the  exercise  of  his  discretion,  ap- 
pointed another  person  in  his  place.  Upon  this 
appointment  he  should  have  surrendered  his 
office.  It  follows  that  the  judgment  of  Vie  court 
below  was  right  and  it  is,  consequently,  affirmed. 
True  copy.  Test: 

James  EL  McKenney,  Clerk,  Sup.  Oourt,U.  8. 


MILWAUKEE    NATIONAL  BANK   OF  1 
WISCONSIN,  Plff.  in  Err., 
v. 

CITY  BANK. 
(See  S.  C,  18  Otto,  688^78.) 
Bank,  te/ien  agent — instruction* — question  for 
jury. 

1.  a  bank  which  receives  from  another  bank  drafts 
with  bills  of  lading*  of  wheat, with  Instructions  to  de- 
liver the  wheat  to  another  on  payment  of  the  drafts 
and  acknowledging  the  receipt  of  the  drafts,  be- 
comes the  agent  of  the  transmitting'  bank  in  the 
business  which  it  had  undertaken. 

2.  The  instructions  implied  that  the  bank,  which 
by  the  bill  of  lading  was  invested  with  the  full  right 
to  the  possession  of  the  wheat,  should  not  deliver  it, 
except  upon  payment  of  all  the  drafts  drawn  against 
each  cargo  of  wheat. 

8.  Whether  the  defendant  bank  did  exercise  due 
care  and  diligence,  in  storing  the  wheat  in  the  ele- 
vator of  the  acceptors  of  the  draft  and  in  perform- 
ing its  duty  as  such  agent,  was  a  question  of  fact 
for  the  jury,  and  in  taking  it  from  them  the  court 
erred. 

[No.  198.] 

Argued  Jan.  10, 1881.      Decided  Feb.  98, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York. 

The  case  is  stated  by  the  court. 
Mr.  H.  M.  Finch,  for  plaintiff  in  error. 
Mr.  Albertua  Perry,  for  defendant  in  er- 
ror. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court : 

A.  F.  Smith  &  Co.  were  the  owners  of  the 
Corn  Exchange  Elevator  of  Oswego,  New  York, 
in  which  they  were  engaged  in  the  general  busi- 
ness of  elevating  and  storing  grain  for  the  pub- 
lic. They  were  also  large  dealers  in  grain  on 
their  own  account.  In  September,  1869,  Mower, 
Church  &  Bell,  who  were  commission  mer- 
chants in  Milwaukee,  received  orders  from 
Smith  &  Co.  to  purchase  for  them  two  cargoes 
of  wheat,  and  to  draw  on  them  for  the  purchase 
money  against  each  cargo.  The  cargoes  were 
bought  and  sight  drafts  for  part  of  the  purchase 
money  and  time  drafts  for  the  other  part  were,  rang 
in  each  instance,  drawn  on  A.  F.  Smith  &  Co.  1 

These  drafts  were  purchased  by  the  Milwau- 
kee Bank,  the  plaintiff  in  error, which  received 
also  the  bills  of  lading  for  the  wheat.  These 
bills  describe  Mower,  Church  &  Bell  as  the 
shippers  and,  by  their  terms,  the  cargo,  in  each 
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case,  is  to  be  delivered  at  Oswego  to  the  account 
or  order  of  T.  L.  Baker,  Cashier  of  the  Milwau- 
kee Bank,  care  of  the  City  Bank  of  Oswego. 

The  Milwaukee  Bank  inclosed  the  drafts  and 
the  accompanying  bills  of  lading  to  the  City 
Bank  of  Oswego, with  instructions  about  insur- 
ance, and  added,  "On  payment  of  the  drafts 
you  will  deliver  the  cargo  to  the  order  of  Messrs. 
Smith  &  Co.  If  not  paid,  please  hold  and  ad- 
vise by  telegraph.  Messrs.  Smith  &  Co.  will 
pay  all  expenses." 

The  letter  and  inclosures  were  duly  received 
and  acknowledged  by  the  City  Bank,  and  on 
presentation  to  A.  F.  Smith  &  Co.  they  paid  the 
sight  drafts  and  accepted  the  time  drafts. 

When  the  vessels  arrived  at  Oswego, the  mas- 
ters promptly  reported  to  Mannering.the  Cashier 
of  the  City  Bank,  who  made  the  following  in- 
dorsement on  each  bill  of  lading  held  by  the 
masters: 

"  Deliver  to  the  Corn  Exchange  Elevator,  for 
account  of  T.  L.  Baker,  Cashier,  Milwaukee, 
subject  to  order  of  the  City  Bank,  Oswego. 

Oct.  9,  1869.     D.  Mannkrinq,  Cas/iter." 

A.  F.  Smith  &.  Co.  sold  and  shipped  off  the 
wheat  after  it  had  been  put  in  their  elevator, 
and  failed  before  the  time  drafts  fell  due,  which 
were  duly  protested  for  non-payment,  and  have 
never  been  paid. 

The  Milwaukee  Bank  OCied  the  City  Bank  to 
recover  their  loss  on  the  drafts  on  the  ground 
that  the  City  Bank  had  delivered  the  wheat  to 
Smith  &  Co.  before  the  drafts  were  paid,  con- 
trary to  the  instructions  which  accompanied  the 
drafts  and  the  bills  of  lading.  The  case  was 
tried  before  a  Jury,  and  all  the  evidence  is  em- 
bodied in  the  bul  of  exceptions,  and  on  the  case, 
as  there  made,  the  court  instructed  the  jury  to 
find  a  verdict  for  defendant,  which  was  done. 
It  is  this  instruction  which  is  assigned  for  error. 
1 670]  The  City  Bank,  in  receiving  the  drafts  and 
bills  of  lading  in  letters  which  instructed  it  to 
deliver  the  wheat  to  A.  F.  Smith  &  Co.,  on  pay- 
ment of  the  drafts,  and  acknowledging  the  re- 
ceipt of  these  drafts,  became  the  agent  of  the 
Milwaukee  Bank  in  the  business  which  it  had 
undertaken.  Whatever  obligation  might,  under 
other  circumstances,  be  imposed  on  the  Bank 
by  its  consent  to  receive  the  drafts  and  bills  of 
lading,  it,  in  the  present  case,  received  them 
with  instructions  which  the  bills  of  lading  em- 
powered it  to  execute,  namely:  to  control  the 
possession  of  the  wheat  until  the  drafts  on  Smith 
&  Co.  were  paid.  In  acknowledging  the  receipt 
of  these  papers  the  cashier  says:  "We  prefer, 
after  tfiit,  not  to  receive  B.  L.  (meaning  bill  of 
lading)  when  we  have  to  look  after  the  prop- 
erty. This  is  an  implied  admission  that  they 
were  to  look  after  the  property,  and  would  do 
so  in  the  case  to  which  the  letters  related.  The 
Bank  also  undertook  to  discbarge  this  duty 
when  the  masteis  of  the  vessels,  presenting 
themselves  and  cargo  to  the  cashier  of  that  Bank 
for  delivery,  were  directed  by  him  in  writing  to 
deliver  to  the  Corn  Exchange  Elevator.  It, 
therefore,  undertook  to  discharge  a  duty  as  agent 
of  the  Milwaukee  Bank  in  regard  to  the  custody 
of  the  wheat,  under  instructions  that  it  should 
deliver  it  to  Smith  &  Co.  on  payment  of  the 
drafts.  There  is  evidence  tending  to  show  that 
the  Oswego  Bank,  in  its  account  with  the  Mil- 
waukee Bank, made  an  additional  charge  or  per- 
centage for  its  trouble  beyond  the  customary 
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charge  for  collecting  and  remitting  proceeds  of 
the  drafts.  So  that  it  undertook  a  duty  for 
which  it  received  and  intended  to  exact  com- 
pensation. 

What,  then,  is  the  measure  of  its  obligation 
as  such  agent  to  the  plaintiff  Bank? 

We  suppose  that  there  can  be  no  question 
that  it  should  use  due  care  and  diligence  in  per- 
forming the  task  which  it  had  set  itself  to  do. 

One  of  the  clear  duties  of  an  agent,  under 
such  circumstances,  is  to  obey  instructions,  if 
they  can  be  obeyed  by  a  reasonable  exercise  of 
diligence  and  care. 

We  think  the  instructions  in  this  case  very 
clearly  implied  that  the  Bank,  which  by  the 
bill  of  lading  was  invested  with  the  full  right 
to  the  possession  of  the  wheat,  should  notde-  [671] 
liver  it  to  A.  F.  Smith  &  Co.,  except  upon  pay- 
ment of  the  drafts;  that  is,  of  all  the  drafts 
drawn  against  each  cargo  of  wheat.  The  rea- 
sons for  this  are  very  plain.  The  wheat  had 
been  bought  by  Mower,  Church  &  Bell,  in  Mil- 
waukee, for  A.  F.  Smith  &  Co.,  but  they  had 
to  raise  the  money  to  pay  for  it  by  drafts  on 
the  latter.  These  drafts  could  only  be  negoti- 
ated by  placing  the  control  of  the  wheat  in  the 
hands  of  the  purchasers  of  the  drafts  as  secu- 
rity for  their  payment.  The  sight  drafts  were 
paid  by  Smith  &  Co.  when  the  wheat  arrived 
in  Oswego.  They  had  thus  paid  that  much 
money  on  the  purchase.  They  were  to  pay  all 
expenses.  There  remained  unpaid,  however, 
the  time  drafts;  and  the  instruction  of  the  Mil- 
waukee Bank  to  its  agent,  the  City  Bank,  was 
not  to  part  with  the  possession  and  control  of 
this  wheat  to  Smith  &  Co.  until  those  drafts 
were  paid.  It  was  the  only  security  the  Bank 
had  for  its  payment,  and  it  was  ample. 

As  we  have  already  said,  A.  F.  Smith  &  Co. 
were  the  owners  and  managers  of  the  Corn  Ex- 
change Elevator.  It  is  proved  that  the  officers 
of  the  Bank  knew  this.  The  cashier  of  the  City 
Bank,  therefore,  knew  that  when  he  made  the 
order  on  the  bills  of  lading  for  the  delivery  of 
the  wheat  to  the  Corn  Exchange  Elevator,  he 
was  ordering  its  delivery  to  A.  F.  Smith  &  Co. 
It  was  by  reason  of  this  delivery  and  the  fail- 
ure of  Smith  &  Co.  that  the  amount  of  the 
drafts  was  lost  to  plaintiff. 

Did  the  defendant  Bank,  therefore,  under  the 
circumstances  of  the  case,  exercise  due  care  and 
diligence  in  storing  this  wheat  in  the  Corn  Ex- 
change Elevator? 

The  Judge  took  this  question  from  the  jury 
and  decided  it  in  favor  of  defendant.  We  are 
of  opinion  that  in  this  the  court  erred.  We  do  not 
decide  here  that  the  defendant  Bank  was  negli- 
gent. We  think  there  was  evidence  on  which 
that  question  should  have  been  left  to  the  jury. 
We  think  it  should  still  be  left  to  a  jury. 

It  was  said,  in  answer  to  this  view  of  the  sub- 
ject, that  the  Bank  had  no  warehouse  or  other 
place  of  its  own  in  which  to  store  the  wheat, 
and  that  this  was  known  to  the  Milwaukee 
Bank, which  must,  therefore,  have  known  that 
the  City  Bank  would  be  compelled  to  store  it 
with  some  one  until  the  drafts, which  had  some 
time  to  run,  should  be  paid.  That  8mith  &  Co.  I87*' 
were  supposed  to  be  safe  and  solvent  men  en- 
gaged in  that  business,  of  good  reputation,  and 
that  all  wheat  received  under  such  circum- 
stances in  Oswego  was  deposited  in  elevators. 
These  are  circumstances  for  the  jury  to  consider, 
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On  the  other  hand,  it  is  to  be  said  that  there 
were  other  elevators  in  Oswego,  not  owned  by 
Smith  &  Co.,  ready  to  receive  the  wheat.  To 
some  of  these  it  could  have  been  delivered 
without  danger  of  complicating  the  possession 
as  bailee,  with  possession  under  claim  of  own- 
ership. And  this  is  important,  for  there  are 
laws  making  the  embezzlement  of  property, 
when  held  as  bailee  by  warehousemen  and  ele- 
vators, a  criminal  offense.  It  would  be  more 
difficult  to  convict  Smith  &  Co.  of  embezzle- 
ment for  selling  this  wheat  when  it  had  been 
bought  for  them,  part  of  the  money  paid  for  it 
by  them  and  when  they  had  accepted  negotia- 
ble drafts  for  the  remainder  of  the  purchase 
money,  and  when,  in  fact,  it  was  their  prop- 
erty, subject  only  to  the  payment  of  their  out- 
standing drafts. 

Was  it  acting  with  ordinary  prudence  to  haz- 
ard the  security  which  possession  of  the  wheat 
gave,  by  delivering  it  to  the  very  party  to  whom 
Sis  principal  had  directed  him  not  to  deliver  it? 
It  further  appears  that  the  defendant  Bank  took 
no  receipt  from  Smith  &  Co.,  showing  that 
they  held  it  as  bailees,  but  left  that  to  stand  on 
the  indorsement  they  made  on  the  bills  of  lad- 
ing in  the  hands  of  the  masters  of  the  vessels, 
and  a  simple  acknowledgment  of  the  receipt  of 
the  wheat  by  A.  F.  Smith  &  Co.  on  the  same 
bills  of  lading.  One  of  the  firm  of  Smith  &  Co. 
swears  that  no  warehouse  receipt  was  given. 

There  was  a  plain  course  to  be  pursued,  which 
involved  no  difficulty  or  trouble,  namely:  stor- 
ing the  wheat  in  some  other  elevator  or  ware- 
house until  A.  F.  Smith  &  Co.,  on  payment  of 
the  acceptances,  should  call  for  it.  This  course 
would  not  have  involved  a  departure  from 
their  instruction  not  to  deliver  to  Smith  &  Co. 
until  the  drafts  were  paid,  and  would  have 
saved  all  parties  from  loss. 

Some  question  is  made  in  the  argument  as  to 
the  effect  of  proceedings  taken  by  plaintiff  to 
recover  the  wheat  or  its  value  of  parties  who 
bought  or  received  it  from  A.  F.  Smith  &  Co. 
It  is  only  necessary  to  say,  if  the  jury  shall  be 
of  opinion  that  defendant  was  negligent  in  de- 
livering the  wheat  to  A.  F.  Smith  &  Co.,  it  is 
responsible  to  plaintiff  for  the  amount  of  the 
unpaid  drafts,  less  any  sum  not  actually  recov- 
ered from  others. 

Without  further  comment, we  are  of  opinion 
that  there  was  evidence  of  negligence  or  want 
of  due  care  on  the  part  of  defendant,  which, 
taken  in  connection  with  the  positive  instruc- 
tion of  the  plaintiff,  should  have  been  submit- 
ted to  the  iury.  The  judgment  of  the  (Xrcuit 
Court  is,  therefore,  reverted,  with  instruction*  to 
grant  a  new  trial. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  & 
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Contract  for  carrying  mails— repeal  of  statute. 

1.  In  construing  a  contract  for  carrying  the  mail 
from  San  Francisco  to  certain  Asiatic  ports,  made 
by  a  steamship  company  with  the  United  States,  th  in 
court  holds  that  such  company  can  only  recover  on 
the  contract  for  the  service  rendered  by  vessels 
which  had  been  accepted  by  the  Postmaster-Gener- 
al, and  that  it  cannot  recover  on  the  contract  fcr 
mails  carried  in  vessels  which  had  not  been  accepted 
under  the  contract.  As  to  the  latter,  the  sea  post- 
ages offered  by  the  Postmaster-General  must  be,  as 
it  was  before  the  making  of  the  contract,  the  only 
oomponsatioa. 

2.  where  a  vessel  bad  bean  accepted  by  the  Post- 
master-General, and  had  started  on  the  round  trip 
ten  or  twelve  days  before  Congress  passed  the  stat- 
ute annulling:  the  contract,  and  she  carried  the  mails 
under  that  contract  on  the  voyage  out  and  return, 
the  repeal  of  the  statute  and  the  annulment  of  the. 
contract  did  not  operate  on  that  voyage. 

[Nos.  201,  202.] 
Argued  Jan.  25, 1881.   Decided  Feb.  S8,  1881. 

CROSS  appeals  from  the  Court  of  Claims. 
The  case  is  fully  stated  by  the  court. 
Messrs.  John  P.  Farnaworth,  William  E. 
Chandler,  Roaeoe   Conkling,  Philip 
Phillip,  and  H.  C.  Cody,  for  The  Pacific  M.  8. 
Co. 

Messrs.  S.  P.  Phillips,  Solicitor- Gen.,  and 
Edwin  B.  Smith,  Asst.  Atty-Qen.,  for  The 
United  States.  • 


Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

These  are  cross  appeals  from  a  judgment  of 
the  Court  of  Claims.  The  Steamship  Company 
asserted  in  that  court  a  claim  for  $581,666. 6b\ 
and  recovered  a  judgment  for  $41,666.66.  The 
United  States  desire  to  reverse  this  latter  judg- 
ment. The  Steamship  Company  seeks  to  recov- 
er here  the  full  sum  claimed  below. 

The  suit  grows  out  of  a  contract  for  carrying 
the  mail  from  San  Francisco  to  certain  Asiatic 
ports.  The  facts,  as  found  by  the  Court  of 
Claims,  and  so  far  as  is  necessary  to  our  decis- 
ion, will  be  stated  as  we  proceed. 

The  Steamship  Company  entered,  on  the  16th 
of  October,  1866,  into  a  contract  with  the  United 
States  to  carry  a  monthly  mail  from  San  Fran- 
cisco to  China  and  Japan,  via  the  Sandwich  Isl- 
ands, for  the  sum  of  $500,000  per  annum,  for 
a  period  of  ten  years. 

These  mails  were  to  be  carried  in  first-class 
American  sea-going  side-wheel  vessels  of  from 
8,500  to  4,000  tons  burden,  to  be  inspected  and 
accepted  by  the  Postmaster-General.  The  Com- 
pany, in  due  time,  entered  upon  the  discharge 
of  this  duty,  and  the  steamships  Colorado,  Great 
Republic,  China,  Japan,  America  and  Alaska, 
were  duly  inspected  and  were  accepted  by  the 
Government  for  that  service, and  had  been  in  act- 
ual use  in  performing  the  contract  for  several 
years,  when  Congress  in  the  appropriation  bill 
of  June  1,  1872, 17  8tat  at  L.,  199,  for  the  serv- 
ice of  the  Post-Offlce  Department  for  the  next 
year,  enacted  as  follows: 

"  Sec.  8.  For  steamship  service  between 
San  Francisco,  Japan  and  China,  $500,000; 
and  the  Postmaster-General  is  hereby  author- 
ized to  contract  with  the  lowest  bidder,  within 
three  months  after  the  passage  of  this  Act,  after 
60  days'  public  notice,  for  a  term  of  ten  years, 
from  ana  after  the  first  of  October,  1878,  for 
the  conveyance  of  an  additional  monthly  mail, 
on  the  said  route,  at  a  compensation  not  to  ex- 
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ceed  the  rate  per  voyage  now  paid,  under  the 
existing  contracts,  and  upon  the  same  condi- 
tions and  limitations  as  prescribed  by  existing 
Acts  of  Congress  in  reference  thereto,  and  the 
respective  contracts  made  in  pursuance  thereof ; 
and  the  contractors,  under  the  provisions  of  this 
section,  shall  be  required  to  carry  the  United 
States  mails  during  the  existence  of  their  con- 
tracts without  additional  charge, on  all  the  steam- 
ers they  may  run  upon  said  fine,  or  any  part  of 
it.or  any  branch  or  extension  thereof ;  Provided, 
That  all  steamships  hereafter  accepted  for  said 
service  shall  be  of  not  less  than  four  thousand 
tons  register  each,  and  shall  be  built  of  iron, 
and,  with  their  engines  and  machinery,  shall  be 
wholly  of  American  construction;  and  shall  be 
so  constructed  as  to  be  readily  adapted  to  the 
armed  naval  service  of  the  United  States,  in  case 
of  war;  and,  before  acceptance,  the  officers  by 
whom  thev  are  inspected  shall  report  to  the  Sec- 
retary of  the  Navy  and  the  Postmaster-General 
whether  this  condition  has  been  complied  with. 
*  *  »  And  the  Government  of  the  United 
States  shall  have  the  right,  in  the  case  of  war, 
to  take  for  the  use  of  the  United  States  any  of 
the  steamers  of  said  line,  and,  in  such  case,  pay 
a  reasonable  compensation  therefor;  Provided, 
The  price  paid  shall  in  no  case  exceed  the  origi- 
nal cost  or  the  vessel  so  taken;  and  the  provision 
shall  extend  to  and  be  applicable  to  the  steam- 
ers of  the  Brazilian  line  hereinafter  provided 
for." 

"Sec.  6.  That  if  the  contract  for  the  increase 
of  the  mail  service  between  San  Francisco  and 
China  and  J apan  to  a  semi-monthly  service  shall 
be  made  with  the  Pacific  Mail  Steamship  Com- 
pany, or  shall  be  performed  in  said  Company's 
.ships,  or  the  ships  of  its  successors  in  interest, 
the  moneys  payable  under  such  contract  shall 
be  paid  while  the  said  Company,  or  its  succes- 
sors in  interest,  shall  maintain  and  run  the  line 
of  steamships  for  the  transportation  of  freight 
and  passengers,  at  present  run  between  New 
York  and  San  Francisco,  via  the  Isthmus  of 
Panama,  by  the  said  Pacific  Mail  Steamship 
Company,  and  no  longer;  Provided,  That  said 
requirements  shall,  in  all  respects,  apply  to  any 
party  contracting  for  the  mail  service  between 
San  Francisco  and  China  and  Japan,  as  well  as 
to  the  Pacific  Mail  Steamship  Company." 

After  advertising  for  bids  for  this  service  and 
receiving  a  bid  from  the  Pacific  Mail  Company, 
a  contract  was  signed  by  the  Postmaster-Gen- 
eral and  the  Company,  which  is  too  long  to  be 
copied  here  in  full.  On  the  part  of  the  Com- 
pany, after  reciting  the  times  of  departure  and 
places  of  delivery  of  the  mails  which  they  bound 
themselves  to  carry  for  the  period  of  ten  years, 
commencing  on  the  first  day  of  October,  1878, 
there  occurs  this  sentence,  on  the  construction 
of  which  the  present  controversy  hinges:  "And 
the  said  contractors  do  further  covenant  and 
agree  with  the  United  States,  and  do  bind  them- 
selves, that  the  steamships  hereafter  offered  for 
the  service  shall  be  of  not  less  than  four  thou- 
sand tons  register  each,  and  shall  be  built  of 
iron  and,  with  their  engines  and  machinery, 
shall  be  wholly  of  American  construction,  of 
the  best  materials  and  after  approved  models, 
and  shall  be  so  constructed  as  to  be  readily 
adapted  to  the  armed  naval  service  of  the  United 
States  in  case  of  war;  and  before  acceptance, 
the  officers  by  whom  they  are  inspected  shall 
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report  to  the  Secretary  of  the  Navy  and  the 
Postmaster-General  whether  this  condition  has 
been  complied  with;  and,  further,  that  the  said 
steamships,  after  acceptance  by  the  Postmaster- 
General,  and  during  the  period  they  may  be 
employed  in  conveying  the  mails,  shall  be  Kept 
up  by  alterations,  repairs  and  additions,  as  the 
exigency  may  require,  fully  equal  to  the  best 
state  of  steamship  improvement  attained;  and 
if  not  so  kept  up  and  maintained,  they  may  be 
rejected  by  the  Postmaster-General  of  the  United 
States,  as  not  meeting  the  requirements  of  the 
Act  of  Congress  authorizing  the  additional  [724] 
monthly  service,  and  other  satisfactory  steam- 
ships required  in  their  place."  And  the  ques- 
tion is  whether  the  Company  was  bound  by  this 
contract  to  carry  this  additional  semi-monthly 
mail  in  vessels  of  the  class  here  described  and 
no  others,  or  whether,  while  exercising  due 
diligence,  to  have  so  many  of  that  kind  of  ves- 
sels as  was  necessary,  in  addition  to  those  which 
had  been  accepted  under  the  first  contract,  they 
were  at  liberty  to  use  these  last  in  performing 
the  contract.  Counsel  for  the  Government  main- 
tain that,  inasmuch  as  but  one  trip  was  made 
under  this  contract  by  a  vessel  of  the  class  here 
described,  the  service  which  was  rendered  by 
other  vessels  which  had  been  accepted  by  the 
Postmaster-General  before  this  contract  was 
made,  was  not  a  service  in  compliance  with  the 
contract  for  which  they  are  entitled  to  receive 
the  $41,666.66  per  trip,  while  the  contention  of 
the  Company  is,  that  it  was  at  liberty  to  use 
ships  already  accepted  for  this  service,  being 
the  same  service  which  they  were  then  perform- 
ing under  the  former  conbact,  except  that  it 
had  now  become  a  semi-monthly  instead  of  a 
monthly  mail,  and  that  by  the  use  of  the  word 
hereafter,  in  the  new  contract,  reference  was 
had  to  such  new  vessels  as  it  might  become  nec 
essary  to  introduce  into  that  service. 

It  will  be  observed  that  the  same  word  here- 
after, occurs  in  the  Act  of  1872,  under  which 
the  contract  was  made,  and  in  the  same  r  jnnec- 
tion.  It  is  a  word  which  has  no  sense  either  in 
the  statute  or  in  the  contract,  unless  there  is  an 
implied  reference  to  vessels  already  accepted. 

If  we  suppose  that  while  Congress  required 
the  contract  to  be  let,  after  public  notice,  to  the 
lowest  bidder,  but  at  no  higher  rate  than 
$500,000  per  annum,  it  also  had  in  mind  the 
great  probability  that  the  Company  which  was 
performing  the  contract  for  a  monthly  mail  at 
that  price  would  obtain  the  contract  for  the  ad- 
ditional service,  we  can  readily  understand  the 
use  of  the  word  hereafter,  both  in  the  statute  and 
in  the  contract.  Itbeingunderstoodthatsix  ves- 
sels of  that  Company  had  already  been  inspected 
and  accepted  by  the  Postmaster-General  for  that 
service,  and  were  then  engaged  in  it,  the  only 
reasonable  use  of  the  agreement  that  "steam- 
ships hereafter  offered  should  be  of  the  new 
class,  is  that  those  already  accepted  might  be 
used  under  this  contract  for  the  same  service,  [725] 
but  that  such  other  vessels  as  the  service  should 
require  must  be  of  the  higher  class  described  in 
the  statute. 

There  are  many  reasons  to  believe  that.while 
Congress  observed  its  uniform  policy  of  letting 
such  contracts  to  the  lowest  bidder,  thus  invit- 
ing competition,  it  felt  reasonably  sure  that  in 
the  present  case  the  Pacific  Mail  Company 
would  get  it,  if  let  at  all;  for  the  maximum  of 
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$500,000  per  annum  left  an  alternative  that  no 
contract  might  be  made. 

One  of  these  considerations  is,  that  the  Com- 
jiany  had  for  some  time  been  making  semi- 
monthly trips  on  the  same  route  in  pursuit  of 
their  general  business  as  carriers,  and  had  car- 
ried the  mail  every  trip,  receiving  for  the  trip, 
for  which  they  had  no  contract,  what  is  called 
the  sea  postages,  a  phrase  not  explained  in  the 
record,  but  understood  to  mean  the  postage  re- 
ceived by  the  United  States  for  the  mail  matter 
actually  carried.  If  the  Company  -was  doing 
this  already  for  such  a  small  sum,  generally  less 
than  $1,000  per  round  trip,  it  was  to  be  sup- 
posed they  could  underbid  anyone  else.  Be- 
sides, it  was  well  known  that  no  one  else  was 
prepared  to  perform  the  service,  or  could  afford 
to  put  in  a  competing  line  for  such  service. 
That  Congress  contemplated  the  taking  of  the 
contract  by  this  Company  as  extremely  prob- 
able is  shown  by  the  provisions  Of  the  6th  sec- 
tion of  the  Act,  that  it  the  contract  was  made 
with  that  company  or  performed  in  its  tftipt  the 
money  should  only  be  paid  so  long  as  tbat  Com- 
pany should  continue  its  line  from  New  York 
to  San  Francisco  by  way  of  Panama.  We  have 
here  not  only  the  probability  that  the  Company 
would  get  this  contract  which  already  was  run- 
ning a  fine  of  steamers  from  New  York  to  San 
Francisco  and  was  doing  the  work  from  San 
Francisco  to  Asia,  which  was  now  to  be  doubled, 
but  we  have  the  one  made  to  depend  on  the  per- 
formance of  the  other,  and  the  distinct  inti- 
mation that  the  new  service  might  be  performed 
In  the  ships  of  that  Company.  Now,  though 
this  does  not  necessarily  mean  ships  then  in  ex- 
istence, when  taken  in  connection  with  the  use 
of  the  word  hereafter,  as  we  have  suggested,  it 
adds  to  the  force  of  the  implication  that  ships 
of  that  Company  which  had  already  been  ac- 
cepted might  still  be  used  for  a  service  not  new, 
but  increased  in  the  frequency  of  voyages,  if 
the  contract  was  awarded  to  the  Company  then 
performing  the  service. 

The  construction  of  this  contract  was  referred 
by  the  Postmaster- General  to  the  Attorney-Gen- 
eral in  the  summer  of  1874,  the  question  being 
whether  the  contract  had  been  forfeited  or  was 
liable  to  be  declared  so  by  reason  of  the  fact  that 
while  the  new  service  was  to  commence  Octo- 
ber 1,  1878,  no  vessel  of  the  higher  class  de- 
scribed in  the  contract  had  been  offered. 

The  Solicitor-General  in  a  very  careful  opin- 
ion held  that  while  the  literal  terms  of  the  con- 
tract might  be  held  to  mean  that  the  additional 
service  should  be  wholly  performed  in  the  higher 
class  of  vessels,  that  the  Act  of  Congress  under 
which  the  contract  was  made  clearly  did  not  re- 
quire this. 

He  says:  "  It  seems  to  me  plain  that  the  Act 
of  1872  aid  not  require  such  additional  mail  serv- 
ice in  steamships  of  the  new  class,  unless  such 
became  necessary."  And  while  he  is  of  opinion 
that  the  literal  language  of  the  contract  does 
require  this,  it  is  an  immaterial  part  of  the  agree- 
ment, and  the  failure  to  provide  the  new  vessels 
when  the  work  was  as  well  done  in  those  already 
accepted  did  not  authorize  a  forfeiture  of  the 
contract. 

The  Attorney-General  also  gave  an  opinion, 
in  which,  while  he  declines  to  adopt  all  of  the 
Solicitor-General's  views,  he  says:  "I am  of 
opinion  that  it  was  not  an  essential  part  of  the 
See  18  Otto.  U.  8.  Book  26. 


contract  that  the  new  iron  steamships  should  be 
furnished  by  the  first  of  October,  1878,  if  at  that 
time  it  satisfactorily  appeared  that  they  would 
be  furnished  within  a  reasonable  time  thereaft- 
er." [Pacif.  M.  S.  8.  Contract.]  14  Ops.  Attys- 
Gen.,  674.  It  does  not  appear  to  us  that  there 
is  such  a  discrepancy  between  the  language  of 
the  statute  and  the  language  of  the  contract  as 
is  suggested  by  the  Solicitor-General,and  if  there 
were,  the  following  words  found  in  the  contract 
would  make  the  statute  govern  the  case:  "This 
contract  shall  in  all  its  parts  be  subject  to  and 
in  all  respects  governed  by  the  requirements 
and  provisions  of  the  3d  and  6th  sections  of  the 
Act  of  Congress  approved  June  1, 1872."  These 
are  the  sections  we  have  copied,  and  which  the 
Solicitor-General  construes  as  we  do,  not  to  re- 
quire the  steamships  of  the  new  class  until  other 
vessels  became  necessary  besides  those  already 
accepted. 

That  such  was  the  understanding  of  the  par-  [727] 
ties  to  this  contract  receives  strong  confirmation 
from  language  found  in  the  bid  or  offer  of  the 
Company,  which  was  accepted  without  qualifi- 
cation by  the  Postmaster-General.  It  is  this: 
"  We  are  now  building  two  iron  propellers  of 
about  4,800  tons  register,  capable  of  steaming 
twelve  knots,  and  propose,  as  soon  as  practica- 
ble, with  the  limited  facilities  now  available  in 
America,  to  build  two  more  steamers  of  like  con- 
struction, but  larger  and  of  higher  speed,  all  of 
which  we  shall  offer  for  the  service  in  question. 
Until  they  can  be  put  into  commission,  and  aft- 
erwards, whenever  circumstances  may  require 
us  to  relieve  them  temporarily,  we  propose  to 
perform  the  service  with  one  of  the  steamships 
heretofore  accepted  for  the  China  mail  service, 
viz.:  America,  Japan,  China,  Great  Republic, 
Alaska  and  Colorado,  or  in  case  of  need  with 
the  Constitution,  heretofore  accepted  as  a  spare 
steamer  for  said  service." 

It  does  not  appear  that  this  was  objected  to, 
and  the  finding  of  the  Court  of  Claims  is  that 
the  proposal  was  accepted  as  made,  and  if  there 
be  any  difficulty  in  construing  the  language  of 
the  contract,  it  is  fair  to  presume  that  it  was  not 
intended  to  conflict  directly  with  such  an  impor- 
tant part  of  the  proposal,  after  it  had  been  ac- 
cepted without  objection. 

Two  acts  of  the  claimant  are  much  relied  on, 
to  sustain  the  construction  of  the  contract  now 
asserted  by  the  Government's  counsel;  and  it 
must  be  confessed  that  they  tend  to  show  that, 
about  the  time  the  performance  of  the  contract 
should  have  commenced,  some  of  the  officers  of 
the  Steamship  Company  entertained  the  view 
tbat  all  the  additional  service  was  to  be  per- 
formed in  the  new  class  of  vessels. 

The  first  of  these  is  a  letter  written  in  behalf 
of  the  Steamship  Company  by  S.  K.  Holman, 
vice-president,  in  answer  to  one  from  the  Post- 
Office  Department.  This  latter  letter  is  dated 
October  24,  1878,  and  is  addressed  to  George  H. 
Bradbury,  president  of  the  Company,  and  re- 
quests him  to  put  in  writing,  for  the  use  of  the 
department,  the  explanation  which  he  had,  in  a 
recent  personal  interview  with  the  Postmaster- 
General,  given  for  failing  to  commence  the  ad- 
ditional service  on  the  first  of  October,  as  re- 
quired by  law  and  contract. 

To  this  Mr.  Holman  says: 

"  Sib:— In  the  matter  of  the  contract  between  r7M1 
the  Postmaster-General  and  the  Pacific  Mail   1  1 
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Steamship  Company  for  an  additional  semi- 
monthly mail  service  between  San  Francisco, 
Japan  and  China,  said  service  to  be  performed 
with  American-built  iron  steamships  of  not  less 
than  4,000  tons  register,  and  to  have  been  com- 
menced on  October  1, 1878,  we  beg  to  submit  the 
following,  which  will  explain  the  reason  of  our 
failure  to  have  placed  the  ships  on  the  line  as 
per  contract" 

He  then  proceeds  at  length  to  explain  the  dif- 
ficulties they  had  encountered  in  the  construc- 
tion of  the  two  ships  City  of  Pekin  and  City  of 
Tokio,  which  had  prevented  them  from  placing 
any  vessel  of  that  class  in  the  line  in  time.  It 
must  be  conceded  that  this  language  and  the 
whole  tenor  of  the  letter  is  an  implied  admission 
that  it  was  their  duty  under  the  contract  to  fur- 
nish the  new  class  of  vessels  at  once. 

This  is  further  confirmed  by  the  fact  that 
while  the  mails  were  carried  twice  a  month 
from  October  1,  to  December  81,  on  vessels  al- 
ready accepted  under  the  old  contract,  the  sea 
postage  for  this  service  was  paid  to  the  Com- 
pany on  the  11th  day  of  February,  1874, 
amounting  to  $1,510.81,  and  that  this  was  done 
at  the  request  of  the  claimant. 

But  immediately  thereafter  the  Company  re- 
fused to  receive  any  more  of  the  sea  post- 
age, though  warrants  for  it  to  the  amount  of 
$5,  108.41  were  tendered  them  and  they  con- 
tinued to  perform  the  additional  service,  and  to 
demand  the  contract  price  for  it,  until  Congress, 
by  the  Act  of  March  8, 1875, 18  Stat,  at  L.,  840, 
exercised  the  power  which  it  had  reserved  in  the 
Act  of  June  1,  1872,  and  repealed  that  Act  and 
annulled  the  contract. 

But  the  question  to  be  decided  is,  not  what 
one  or  more  of  the  oUcers  of  the  Steamship 
Company  may  have  tl  ought  it  to  mean  several 
months  after  it  had  boen  made,  but  what  did 
Congress  mean,  when  it  enacted  this  particular 
proviso,  and  was  the  intention  of  the  parties 
who  made  the  contract  the  same?  We  have  al- 
ready said  that  the  just  construction  of  the  con- 
tract is  the  same  as  the  statute,  and  that  the  lat- 
ter did  not  require  the  additional  service  to  be 
performed  exclusively  in  the  new  class  of  ves- 
sels. We  have  shown  that,  when  bidding  for 
the  contract,  the  Company  guarded  this  point 
by  expressly  stating  they  should  use  the  old 


Is  all  this  to  be  overcome  by  the  use  of  lan- 
guage by  a  single  officer  of  the  Company,  and 
[729]  "»at  not  tne  highest,  and  whose  authority  in  the 
Company  is  not  shown?  There  is  no  evidence 
that  the  president  of  the  Company,  or  its  board 
of  directors,  held  these  views. 

So  the  receipt  of  the  sea  postage  for  three 
months  may  have  been  by  the  mistaken  action 
of  some  inferior  officer  of  the  Company.  Long 
before  the  new  contract  was  to  begin,  the  Com- 
pany had  been  performing  this  additional  serv- 
ice and  receiving  the  sea  postage  as  compensa- 
tion ibr  it,  and  it  may  have  been  that  some 
offli  at,  unaware  of  the  new  contract,  had  con- 
tinued to  ask  for  and  receive  these  postages  after 
the  new  contract  went  into  effect.  We  do  not 
think  these  acts  are  sufficient  to  overcome  the 
construction  of  the  contract  arising  from  the 
statute  and  the  language  of  the  instrument,  and 
they  certainly  do  not  estop  the  Company  from 
nsserting  the  rights  which  the  true  construction 
of  it  gives  them. 
422 


The  Court  of  Claims  finds  that  the  additional 
mail  service  was  performed  by  twelve  round 
trips,  beginning  October  17, 1878,  and  terminat- 
ing January  16,  1875,  and  that  of  these  voy- 
ages six  were  made  by  ships  which  had  been 
accepted  under  the  first  contract,  and  six  byves- 
sels  which  had  never  been  accepted  by  thePost- 
master- General.  We  are  of  opinion  that  claim- 
ant can  only  recover  on  this  contract  for  the 
service  rendered  by  vessels  which  had  been 
accepted,  and  that  it  cannot  recover  on  the  con- 
tract for  mails  carried  in  vessels  which  had  not 
been  accepted  under  the  contract  As  to  these, 
the  sea  postages  offered  by  the  Postmaster-Gen- 
eral must  be,  as  it  was  before  the  making  of  the 
contract,  the  only  compensation.  There  may 
be  deductions  for  non-performance  of  duty,  or 
other  matters  provided  in  the  contract,  in  re- 
gard to  which  no  finding  is  made  by  the  Court 
of  Claims,  but  which  will  be  open  to  inquiry  on 
the  return  of  the  case  to  that  court. 

As  regards  the  sum  allowed  claimant  for  the 
voyage  of  The  City  of  Pekin,  we  think  the 
Court  of  Claims  was  clearly  right  That  ves- 
sel bad  been  examined  and  accepted  by  the  Post- 
master-General, as  one  of  the  new  and  higher 
class  of  vessels,  and  the  mails  had  been  deliv- 
ered to  her  at  San  Francisco,  on  the  20th  of  Feb- 
ruary, 1875,  and  she  had  started  on  the  round 
trip  ten  or  twelve  days  before  Congress  passed  [730] 
the  statute  annulling  the  contract,  and  she  car- 
ried the  mails  under  that  contract  on  the  voy- 
age out  and  the  return  voyage.  We  are  of  opin- 
ion that  the  repeal  of  the  statute  and  the  an- 
nulment of  the  contract  were  not  designed  to 
operate  on  that  voyage,  and  that  in  that  respect 
the  judgment  of  the  Court  of  Claims  was  right 

Its  judgment  in  regard  to  the  other  tripe  is  re- 
versed, and  the  eaee  ie  remanded  to  it  with  in- 
structions to  render  a  Judgment  in  conformity  to 
this  opinion. 

Dissenting,  Mr.  Chief  Justice  Waite. 

True  oopy.  Test: 

James  H.  MoKenney  Clerk,  Sup.  Court,  TJ.  8. 


COUNTY  OF  JASPER,  Ptf.  in  Mr., 

v. 

GEORGE  WILLIAM  BALLOU. 
(See  8.  C,  18  Otto,  746-7(58.) 
Settlement  for  county  bond*. 

Where  the  people  of  a  county,  at  an  election  held 
according  to  law,  authorise  their  corporate  or  po- 
litical representatives  to  treat  certain  outstanding; 
county  obligations  as  properly  authorised  by  law, 
for  the  purpose  of  negotiating  a  settlement  with  the 
holders,  and  the  settlement  which  was  contemplated 
has  been  made,  all  contests  as  to  the  validity  of  the 
obligations  must  be  considered  as  ended. 

[No.  1068.] 

Submitted  Jan.  S.  1881.  Decided  Feb.  t8,  1881- 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
The  case  is  fully  stated  by  the  court 
Mr.  John  M.  Palmer,  for  plaintiff  in  er- 
ror: 

It  would  seem  a  very  clear  proposition.,  that 
the  proper  authorities  of  the  County  had  no 
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power  to  fund  any  bonds  or  other  evidences  of 
indebtedness,  unless  the  same  were  (now)  "bind- 
ing or  subsisting  legal  obligations"  against  it, 
and  which  were  (are)  properly  authorized  by 
law.  That  the  bonds  whose  coupons  are  in  con- 
troversy were  issued  to  fund  other  bonds  issued 
as  a  subscription  to  the  stock  of  the  Grayville 
&  Mattoon  Railroad  Company,  is  admitted  by 
the  demurrer,  and  fully  proven  on  the  trial. 
Two  questions  axe  then  presented: 

1.  Was  the  original  issue  of  bonds  to  the 
Grayville  &  Mattoon  Railroad  Company  valid, 
and  the  "binding,  subsisting,  legal  obligations  " 
of  the  County  and  "properly  authorized  by 
law?" 

2.  If  not,  is  it  in  the  power  of  the  board  of 
supervisors  of  the  County,  by  recitals  in  its  fund- 
ing bonds,  to  legalize  such  indebtedness  or  estop 
the  County  from  denying  its  legality? 

By  an  unbroken  line  of  decisions  since  1860, 
the  Supreme  Court  of  Illinois  has  held  that 
where  power  to  make  subscriptions  or  issue 
bonds  has  been  conferred  upon  one  body  or 
functionary,  no  other  body  or  individual  could 
act,  simply  for  want  of  power;  and  that  bonds 
issued  under  such  circumstances  were  void  m 
the  hands  of  an  innocent  purchaser. 

Supervisors  of  Schuyler  Co.  v.  People,  25  111., 
181;  Marshall  Oo.  v.  Cook,  88111.,  45;  Clarke  v. 
Hancock  Go.,  27  DL,  805;  Force  v.  Batavia,  61 
111.,  106. 

The  construction  which  prevails  in  the  state 
courts  at  the  time  bonds  are  issued  upon  ques- 
tions touching  their  validity , en  ter  into  and  form 
a  part  of  the  law  of  these  contracts.  Elmuxtod 
v.  Marcy,  92  U.  8.,  290  fXXIIL,  710). 

The  Supreme  Court  of  Illinois  has  since  de- 
cided that  similar  bonds  Issued  under  like  cir- 
cumstances and  as  subscriptions  to  the  same 
company,  were  void  in  the  hands  of  purchasers 
without  notice.  Gaddis  v.  Richland  Co.,  92  HI 
119. 

The  Supreme  Court  of  Illinois,  at  the  time  of 
the  passage  of  this  A.ct(Peoplcv.  Mayor  of  Chic., 
51  111.,  80),  and  by  an  unbroken  line  of  decis- 
ions between  that  time  and  the  issue  of  the  orig- 
inal bonds  had  held  that  the  Legislature  had  no 
power  under  the  Constitution  to  impose  upon 
municipalities  such  indebtedness. 

Harward  v.  Si.  Clair  Drain  Co.,  51  111.,  180; 
Hesder  v.  Drain  Com.,  58  111.,  110;  Lovingston 
v.  Wider,  58  111.,  802. 

The  same  court  likewise,  by  a  line  of  decis- 
ions of  settled  uniformity  long  before  the  origi- 
nal bonds  were  issued,  had  held  that  all  cura- 
tive Acts  of  the  kind  of  1869,  were  unconstitu- 
tional. 

Marshall  v.  SiUiman,  61  111.,  228;  Wiley  v. 
SiUitnan,  62  111.,  170. 

This  court,  before  the  issue  of  the  original 
bonds,  followed  the  decisions  of  the  Supreme 
Court  of  Illinois  upon  this  question. 

ElmiDood  v.  Marcy  (supra). 

The  Supreme  Court  of  Illinois  has  since  held 
this  same  Act  unconstitutional. 

Caddie  v.  Richland  Co.  (supra). 

It  would,  therefore,  appear  to  be  conclusive 
that  the  original  bonds  were  absolutely  null  and 
the  indebtedness  secured  thereby,  void,  not  from 
any  irregularity,  but  because  the  Board  of  Su- 
pervisors had  no  power  to  incur  the  indebtedness, 
to  issue  the  bonds  to  provide  for  their  payment, 
or  in  any  way  recognize  their  validity.  Neither 
See  18  Otto. 


had  they  power,  directly  or  indirectly,  to  treat 
the  illegal  subscriptions  of  the  stock  of  the  com- 
pany as  creating  a  binding  or  legal  indebtedness 
against  the  County.  The  second  question  is: 
has  the  board  of  supervisors  any  power  to  fund 
these  original  bonds,  or  by  so  doing  could  it 
estop  the  County  from  setting  up  their  illegality? 

It  must  be  remembered  that,  under  the  fund- 
ing law,  all  bonds  must  show  on  their  face  that 
they  were  issued  under  that  Act.  The  pur- 
chaser of  any  funded  bond  would  be  apprised 
by  the  recitals  in  the  bond  itself: 

1.  That  it  was  issued  under  the  funding  Act 
of  1872,  as  amended  by  the  Act  of  1875. 

2.  That  it  was  issued  for  the  purpose  of  fund- 
ing outstanding  bonds. 

a.  Under  the  decisions  of  this  court  that  the 
preliminary  conditions  of  fact,  whether  in  pais 
or  of  record,  such  as  the  calling  of  the  election, 
the  result  of  the  vote  and  the  surrender  of  tbe 
old  bonds,  had  been  complied  with. 

See,  Dill.  Mun.  Bonds,  50. 

The  indebtedness  funded  by  these  bonds  was 
void.  The  act  of  funding,  if  the  funded  bonds 
are  void,  was  to  create  a  debt.  No  Act  of  the 
Legislature  could,  directly  or  indirectly,  confer 
power  upon  the  County  to  incur  indebtedness 
prohibited  by  the  Constitution,  whether  by  the 
form  of  funding  or  otherwise. 

Law  v.  People,  87  Dl,  892. 

As  these  bonds  do  not  contain  any  recital  that 
their  issue  was  within  the  constitutional  or  stat- 
utory limit,  they  come  under  the  rule  laid  down 
in  Buchanan  v.  Litchfield,  decided  at  this  Term 
of  this  court  (ante,  188).  There  is  no  inherent 
authority  in  a  municipal  corporation  to  fund  its 
debt  in  negotiable  instruments.  The  funding 
must  stand  on  the  Constitution  and*  the  law  of 
the  State  authorizing  it. 

Police  Jury  v.  Brttton,  15  Wall.,  566  (82  U. 
S.,  XXI.,  252). 

There  could  be  no  ratification  of  bonds  or  in- 
debtedness that  were  void,  nor  can  the  County 
be  estopped  by  anything  done  in  attempts  to  le- 
galize the  void  acts  of  its  agents. 

Marsh  v.  Fulton  Co.,  10  Wall.,  676(77  U.  S., 
XIX.,  1040);  MarslutU  Co.  v.  Cook,  88  111.,  58. 

Messrs.  Ha;/.  Greene  &  Littler,  for  defend- 
ant in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court : 

The  Constitution  of  Illinois,  which  went  into 
effect  April  1,  1848,  contained  the  following  : 
Art.  VII.  sec.  6.  *  'The  General  Assembly  shall 
provide  by  a  general  law,  for  township  organ- 
ization, under  which  any  county  may  organize 
whenever  a  majority  of  the  voters  of  such  coun- 
ty, at  any  general  election,  shall  so  determine, 
and  whenever  any  county  shall  adopt  a  town- 
ship organization,  so  much  of  this  Constitution 
as  provides  for  the  management  of  the  fiscal 
concerns  of  the  said  county  by  the  county  court 
may  be  dispensed  with,  and  the  affairs  of  the 
said  county  may  be  transacted  in  such  manner 
as  the  General  Assembly  may  provide."  Ac- 
cordingly, in  February,  1849,  a  law  was  passed 
authorizing  the  township  organization  of  coun- 
ties, and  directing  that  when  such  an  organiza- 
tion was  adopted,  the  affairs  of  the  county 
should  be  conducted  by  a  board  of  supervisors. 
Counties  not  under  township  organization  were 
managed  by  county  courts. 
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The  Grayville  and  Mattoon  Railroad  Compa- 
ny was  incorporated  February  6,  1857,  and  on 
the  first  of  March,  1867,its  charter  was  amended 
so  as  to  allow  counties  to  subscribe  to  the 
stock  and  issue  bonds  in  payment,  if  a  majority 
of  the  voters  of  the  county,  at  an  election  called 
by  the  county  court,  should  vote  in  favor  of 
such  a  subscription.  The  County  of  Jasper, 
through  which  the  road  of  the  company  ran, 
was  under  township  organization,  and  its 
board  of  supervisors  called  upon  the  voters  of 
the  County  to  vote  at  an  election  to  be  held  on 
the  7th  of  April,  1888,  whether  a  subscription 
of  $100,000  should  be  made  to  the  stock  of  the 
company  by  the  County,  payable  in  bonds  of 
the  county,  to  be  issued  as  the  work  progressed, 
one-sixth  of  which  were  to  fall  due  (annually 
from  the  time  they  were  put  out  The  elec- 
tion was  held  and  resulted  in  a  majority  in  favor 
of  the  subscription.  At  a  meeting  of  the  board 
of  supervisors,  January  28,  1868,  the  chairman 
was  authorized  to  subscribe  the  stock  as  soon  as 
it  might  legally  be  done.  An  Act  of  the  Gen- 
eral Assembly  of  the  State,  approved  March 
37,  1869  (Acts  of  1869,  Vol.  8,  p.  860),  relating 
to  this  company,  and  to  votes  which  had  been 
taken  for  subscriptions  to  its  stock,  contained 
the  following  as  section  8  : 

"  That  all  elections  held  for  the  purpose  of 
voting  said  stock,  and  the  manner  in  which  said 
stock  was  voted,  are  hereby  legalized  in  all  re- 
spects, and  the  stock  to  be  subscribed  in  the 
manner  the  same  was  voted." 
1747]  on  the  authority  of  these  several  Acts  and 
this  election,  the  board  of  supervisors  issued  one 
hundred  bonds  of  $1,000  each,  in  the  following 
form; 

"  Know  all  men  by  these  presents,  thai  the 
County  of  Jasper,  State  of  Illinois,  acknowl- 
edges Itself  to  be  indebted  in  the  sum  of  $1,000 
lawful  money  of  the  United  States  of  America, 
which  said  sum  of  money  the  said  County 
promises  to  pay  the  Grayville  and  Mattoon 
Railroad  Company  or  bearer,  at  the  office  of 
the  county  treasurer  of  said  County,  on  the  first 
day  of  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  with  interest  at 

the  rate  often  per  centum  per  annum,  which  in- 
terest shall  be  payable  on  the  first  day  of  each 
year,  at  the  office  of  the  treasurer  of  said  County, 
on  the  presentation  and  delivery  of  the  coupons 
severally  hereto  annexed. 

This  bond  is  issued  under  and  by  virtue  of 
a  law  of  the  State  of  Illinois,  entitled  an  Act  to 
incorporate  the  Grayville  and  Mattoon  Railroad 
Company,  passed  February  6,1857,  and  amend- 
atory Acts  thereto  in  force  March  1st,  1867,  and 
March  27,  1869,  in  compliance  with  a  vote  of 
the  electors  of  said  County  at  an  election  held 
April  7,  1868,  in  accordance  with  said  Acts. 

This  bond  is  one  of  a  series  limited  to  one 
hundred  thousand  dollars,  one-sixth  of  the 
amount  made  payable  annually,  at  ten  per 
centum  per  annum,  issued  for  stock  in  the 
Grayville  and  Mattoon  Railroad  Company  by 
the  County  of  Jasper,  and  placed  in  trust  for 
delivery  only  by  the  trustee  herein  named,  to 

wit:  of  the  County  of  Jasper,  which 

shall  not  become  obligator}-  unless  the  certifi- 
cate indorsed  hereon  be  signed  by  said  trustee. 

The  faith  of  the  County  of  Jasper  is  hereby 
pledged  for  the  payment  of  the  principal  sum 
and  interest  aforesaid. 
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In  testimony  whereof,  the  County  of  Jasper 
by  its  chairman  of  the  board  of  supervisors  of 
said  County  and  the  clerk  of  the  county  court  as 
eawfflcio  clerk  of  said  board  of  supervisors,  have 

subscribed  this  bond  this  day  of  A.  D. 

187..,  County  Clerk. 

Chairman  of  the  Board  of  Supervisors. 

I  hereby  certify  that  this  bond  is  one  of  a 
series  of  bonds  held  by  me  as  trustee  of  the 
County  of  Jasper,  to  be  delivered  to  the  Gray- 
ville and  Mattoon  Railroad  Company  as  per 
order  of  the  board  as  stated  therein.  Trustee." 

The  bonds  fell  due,  some  in  1877  and  others  [748] 
in  each  year  thereafter,  until  and  including  the 
year  1888.  It  nowhere  appears  when  the  bonds 
were  put  in  the  hands  of  the  trustee,  but  none 
of  them  bore  date  prior  to  October  19,  1876. 

At  all  the  times  when  these  several  things 
were  done  there  was  in  the  County  of  Jasper  a 
county  court  as  well  as  a  board  of  supervisors. 

On  the  14th  of  April,  1875,  the  General  As- 
sembly passed  an  Act,  the  material  part  of 
which  is  as  follows: 

"  Sec  1.  That  in  all  cases  where  any  county, 
city,  town,  township,  school  district  or  other 
municipal  corporation  have  issued  bonds  or 
other  evidences  of  indebtedness  for  money  on 
account  of  any  subscription  to  the  capital  stock 
of  any  railroad  company,  or  on  account  of  or 
in  aid  of  any  public  buildings  or  other  pub- 
lic improvement,  or  for  any  other  purposes 
which  are  now  binding  or  subsisting  legal 
obligations  against  any  county,  city,  town, 
township,  school  district  or  other  municipal 
corporations,  and  remain  outstanding  and  which 
are  properly  authorized  by  law,  the  proper  au- 
thorities of  any  such  county,  city,  town,  town- 
ship, school  district  or  other  municipal  corpo- 
ration may  upon  the  surrender  of  any  such 
bonds  or  other  evidences  of  indebtedness,or  any 
number  thereof,  issue  in  place  or  in  lieu  there- 
of to  the  holders  or  owners  of  the  same  new 
bonds,  etc.  •  *  *  And  such  new  bonds  or 
other  evidences  of  indebtedness  so  issued  shall 
show  on  their  face  that  they  are  issued  under 
this  Act;  Provided,  That  the  issue  of  such  new 
bonds  in  lieu  of  such  indebtedness  shall  first  be 
authorized  by  a  vote  of  a  majority  of  the  legal 
voters  of  such  county,  city,  town,  township, 
school  district  or  other  municipal  corporation, 
voting  either  at  some  annual  or  special  election 
of  such  municipal  corporation;  And  provided 
further,  That  such  bonds  or  other  evidences  of 
indebtedness,  shall  not  be  issued  so  as  to  in- 
crease the  aggregate  indebtedness  of  such  mu- 
nicipal corporation  beyond  five  per  centum  on 
the  value  of  the  taxable  property  therein,  to  be 
ascertained  by  the  last  assessment  for  state  and 
county  taxes  prior  to  the  issuing  of  such  bonds 
or  other  evidences  of  indebtedness."  Acts  of 
1875,  p.  68. 

Under  the  authority  oi  this  Act  the  board  of 
supervisors  called  an  election  of  the  voters  of  the 
County,  to  be  held  on  the  8d  day  of  April  1877, 
for  the  purpose  of  voting  for  or  against  fund- 
ing the  "  bonds  issued  to  the  Grayville  &  Mat- 
toon. Railroad  Company  for  the  sum  of  one 
hundred  thousand  dollars,  drawing  ten  per  cent  __.0, 
interest;  said  hundred  bonds  to  be  due  in  twen-  l7*w * 
ty  years,  and  payable  at  the  option  of  the  Coun- 
ty in  ten  years:  said  bonds  to  draw  interest  not 
to  exceed  seven  per  cent  per  annum,  said  inter- 
est to  be  payable  semi-annually  at  the  treas- 
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urer's  office  in  Jasper  County."  At  this  elec- 
tion a  majority  of  the  voters  were  found  to  be 
in  favor  of  the  measure.  Afterwards  funding 
bonds  were  issued  in  exchange  for  old  bonds  in 
the  following  form: 

"  For  value  received,  the  County  of  Jasper, 
in  the  State  of  Illinois,  promises  to  pay  the 
bearer  one  thousand  dollars  on  the  first  day  of 
May,  A.  D.  1887,  with  interest  from  date,  pay- 
able on  the  first  days  of  May  and  November  in 
each  year  (on  surrender  of  the  annexed  cou- 
pons), at  the  rate  of  seven  per  cent  per  annum, 
until  the  principal  sum  shall  be  paid. 

Principal  and  interest  payable  at  the  county 
treasurer's  office,  in  the  Town  of  Newton,  in 
said  County.  The  County  of  Jasper  reserve  the 
right  to  pay  this  bond  on  or  at  any  time  after 
May  1, 1887,  upon  giving  at  said  place  of  pay- 
ment, and  also  by  an  advertisement  in  some 
New  York  City  daily  newspaper  at  least  six  (6) 
months'  notice  of  such  intention,  and  interest 
shall  cease  from  the' day  on  which  this  bond  is 
by  such  notice  made  payable. 

This  bond  is  one  of  a  series  of  bonds  num- 
bered from  1  to  100,  inclusive,  amounting  in  all 
to  one  hundred  thousand  dollars,  issued  by  said 
County  of  Jasper,  for  the  purpose  of  funding 
legally  incurred  indebtedness  of  the  County  and 
under  and  in  accordance  with  an  Act  of  the 
General  Assembly  of  the  State  of  Illinois,  ap- 
proved April  14th,  1875,  entitled  '  An  Act  to 
amend  an  Act  entitled  '  An  Act  to  Enable  Coun- 
ties, Cities,  Townships,  school  districts  and  oth- 
er municipal  corporations  to  take  up  and  can- 
cel outstanding  bonds  and  other  evidences  of 
Indebtedness,  and  fund  the  same,'  approved  and 
in  force  March  28, 1872,  all  provisions  of  which 
Act  have  been  duly  complied  with. 

In  testimony  whereof,  we,  the  undersigned, 
officers  of  Jasper  County, being  duly  authorized 
to  execute  this  obligation  on  its  behalf,  have 
hereunto  set  our  signatures  and  affixed  the  coun- 
ty seal  this. . .  .day  of  May,  A.  D.  1877. 
[seal.]  County  Clerk. 

Cliairman." 
After  these  bonds  were  put  out  the  indebted- 
ness of  the  County  exceeded  somewhat  five  per 
centum  of  the  value  of  the  taxable  property  as 
ascertained  by  the  last  preceding  assessment. 
The  plaintiff  below, and  defendant  in  error  here, 
being  the  owner  of  coupons  cut  from  some  of 
the  funding  bonds  falling  due  in  May  and  No- 
vember, 1878  and  1879,  which  were  unpaid, 
brought  this  suit  to  recover  them.  He  was  the 
holder  and  in  possession  of  a  part  or  the  whole 
of  the  original  bonds  when  the  funding  took 
place,  and  took  the  funding  bonds  in  exchange 
for  such  of  the  original  bonds  as  he  then  held. 

Upon  this  state  of  facts  the  court  below  gave 
Judgment  against  the  County.  The  case  is  now 
here  by  writ  of  error,  and  the  single  question  is 
presented,  whether  the  County  made  out  a  valid 
defense  to  the  coupons  sued  out. 

In  our  opinion,  the  County  is  estopped  from 
setting  up  the  alleged  invalidity  of  the  original 
bonds  as  a  defense  in  this  action.  It  is  true  the 
law  only  authorized  the  funding  of 
and  subsisting  legal  obligations," 
ly  authorized  by  law,"  but  no  new 
bonds  could  be  issued  in  lieu  of  old  ones  ex- 
cept on  a  vote  of  the  people.  All  outstanding 
bonds  were  not  to  be  taken  up  in  this  way,  but 
only  such  as  were  recognized  by  the  people,  act- 
See  18  Otto. 


ing  together  in  their  political  capacity  at  an 
election  for  that  purpose,  as  binding  and  sub- 
sisting legal  obligations.  After  such  a  recogni- 
tion the  corporate  authorities  could  make  the 
exchanges,  but  not  before 

The  law  under  which  the  original  bonds  were 
put  out  was  sufficient.  No  complaint  is  made 
of  any  illegality  in  its  provisions.  The  only 
objection  is  that  there  was  a  mistake  in  carry- 
ing it  into  execution.  The  election  was  called 
by  the  wrong  corporate  agency.  The  county 
court  should  have  brought  the  people  together 
and  not  the  board  of  supervisors.  This,  if  there 
had  been  nothing  more,  would,  under  the  rul- 
ings of  the  highest  court  of  the  State,  made 
long  before  the  vote  was  taken,  render  the  bonds 
invalid.  Schuyler  County  v.  People,  25  DL,  181. 
It  was  for  this  reason  undoubtedly  that  the 
board  of  supervisors,  at  their  meeting  after  the 
election,  authorized  the  subscription  to  be  made 
and  the  bonds  delivered  in  payment  as  toon  at 
it  might  lawfully  be  done,  and  that  the  Act  to 
legalize  the  election  was  passed  in  1868.  We 
have  not  had  our  attention  called  to  any  case 
in  which  the  courts  of  the  State  had  decided, 
before  this  funding  took  place,  that,  under  the  ..... 
Constitution  of  1848,  an  Act  which  simply  le-  I751  J 
galized  an  invalid  or  irregular  election  for  a 
subscription,  and  left  the  corporate  authorities 
free  to  make  the  subscription  at  their  option, 
would  not  cure  any  defect  there  may  have  been 
in  the  election,  and  empower  the  proper  au- 
thorities to  bind  the  County  by  anything  that 
might  be  done  under  it  and  within  its  scope.  It 
had  been  decided  more  than  once  that  the 
Legislature  could  not  compel  a  municipal  cor- 
poration to  incur  a  debt  without  the  consent  of 
the  corporate  authorities.  Harvard  v.  Drainage 
ft.,  51  111.,  180;  Hesdcrv.  Drainage  Co.,  58  Dt, 
105;  Marshall  v.  SiUiman,  61  I1L,  218.  But  un- 
der the  Constitution  of  1848  a  vote  of  the  peo- 
ple was  not  essential  to  the  validity  of  a  mu- 
nicipal subscription  to  the  stock  of  a  railroad 
company.  The  Legislature  could  authorize 
the  corporate  authorities,  whoever  they  might 
be,  to  act  in  such  a  matter  without  the  express 
direction  of  the  people.  What  it  could  not  do, 
was  to  make  it  mandatory  on  them  to  subscribe 
without  a  vote.  This  we  understand  to  have 
been  the  extent  of  the  decisions,  and  in  this 
way  it  was  that,  if  with  the  legalization  of  the 
vote  there  was  coupled  a  command  on  the  cor- 
porate authorities  to  subscribe,  or  a  confirma- 
tion of  a  subscription  already  made,  the  cura- 
tive statutes  were  held  to  be  inoperative.  It 
had  never  been  held  that  language,  such  as  was 
employed  in  this  curative  Act,  was  compul- 
sory, or  that  it  did  more  than  legalize  the  elec- 
tion, leaving  it  for  the  board  of  supervisors  to 
determine  whether  they  would  subscribe  or  not. 
That  was  an  open  question  in  the  state  courts 
until  the  case  of  Gaddti  v.  Richland  Co.,  82 
ILL,  119,  not  decided  until  June  1879,  two 
years  and  more  after  the  bonds  now  in  question 
were  out 

When,  therefore,  the  people  were  called  on 
to  vote  whether  the  old  bonds  should  be  fund- 
ed, the  facts  they  had  to  consider  were  these: 
a  valid  law  authorizing  the  subscription  and 
an  issue  of  the  bonds  had  been  passed.  The 
people  at  an  election  which  had  been  irregu- 
larly called  had  voted  to  make  the  subscription 
and  issue  bonds  bearing  ten  per  cent  interest, 
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and  all  payable  within  six  years.  An  Act  had 
been  passed  to  legalize  the  election,  and  under 
it  the  subscription  which  had  been  voted  was 
made  and  bonds  such  as  were  contemplated 
had  been  issued  and  were  then  outstanding  in 
,  _  the  hands  of  various  parties.  Whether  these 
I78*  J  bonds  were  valid  was,  so  far  as  any  direct  de- 
cisions were  concerned,  an  open  question,  and 
certainly  not  free  from  doubt.  Under  these  cir- 
cumstances the  question  was  directly  put  to  the 
people  of  the  County,  in  a  manner  authorized 
by  law,  whether  they  would  recognize  these 
bonds  as  "  binding  and  subsisting  legal  obliga- 
tions" and  issue  in  lieu  of  them  other  bonds 
having  twenty  years  to  run  and  bearing  seven 
per  cent  interest  instead  of  ten,  and  they  by 
their  vote  said  they  would.  There  is  no  com- 
plaint of  any  illegality  in  this  election  or  of 
fraud  or  imposition.  So  far  as  the  record  shows, 
the  proposition  to  fund  went  from  the  county 
authorities  to  the  bondholders,  and  not  from  the 
landholders  to  the  County.  The  facts  were  as 
well  known  to  one  party  as  the  other.  If  the 
people  intended  to  rely  on  their  defenses  to  the 
old  bonds,  then  was  the  time  for  them  to  speak 
and  by  their  vote  say  they  would  not  recog- 
nize them  as  binding*  obligations.  By  voting 
the  other  way  they,  in  effect,  accepted  them  as 
legal  and  subsisting  for  the  purposes  of  the 
proposed  extension  of  time  at  reduced  interest, 
and  said  to  the  holders  if  their  proposition  was 
accepted  no  question  of  illegality  would  be 
raised.  Their  offer  having  been  accepted,  they 
arc  now  estopped  from  insisting  upon  an  ir- 
regularity which  they  have  by  their  votes  vol- 
untarily waived,  with  a  full  knowledge  of  the 
facts.  The  case  is  clearly,  as  we  think,  within 
the  principle  acted  on  by  the  Supreme  Court  of 
the  State  in  KeWwburg  v.  Prick,  84  Til.,  405. 
As  was  very  properly  said  below  by  the  learned 
Circuit  Judge,  "There  must  be  an  end  of  these 
contests  and  defenses  some  time  or  other." 
There  must  be  a  time  when  the  people  in  their 
political  capacity  are  concluded  by  their  con- 
tracts as  much  as  individuals,  and  we  think 
that  where  the  people  of  a  county,  at  an  elec- 
tion held  according  to  law,  authorize  their  cor- 
porate or  political  representatives  to  treat  cer- 
tain outstanding  county  obligations  as  "prop- 
erly authorized  by  law "  for  the  purpose  of 
negotiating  a  settlement  with  the  holders,  and 
the  settlement  which  was  contemplated  has 
been  made,  all  contests  as  to  the  validity  of 
the  obligations  must  be  considered  as  ended. 

This  disposes  of  all  questions  as  to  the  ex- 
cessive issue  of  bonds.  For  all  the  purposes  of 
this  case  the  original  bonds  must  be  taken  as 
[75  3]  binding.    The  issue  of  the  funding  bonds  did 
not  increase  the  aggregate  of  the  indebtedness 
of  the  Corporation,  but  only  changed  its  form. 
Affirmed. 
True  copy.  Test: 

James  EL  McKenney,  Clerk,  8up.  Court,  TJ.  8. 
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GEORGE  CROUCH,  Appt, 

9. 

WILLIAM  ROEMER. 
(See  8.  C,  18  Otto,  797-799.) 

Invalid  letten  patent. 


Re-issued  letters  patent  No.  4289,  granted  Mar.  7, 
1871.  to  George  Crouch  for  an  improvement  in  straps 
for  shawls,  are  invalid. 

[No.  196.] 

Argued  Jan.  11,  1881.    Decided  Feb.  28,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey. 
The  case  is  fully  stated  by  the  court. 
Mr.  E.  B.  Barnnm,  for  appellant. 
Mr.  Arthur  V.  Briesen,  for  appellee. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  appellant  in  this  case,  complainant  be- 
low, in  describing  bis  invention,  when  he  ap- 
plied for  his  patent,  said  that  before  his  inven- 
tion "  Straps  hod  been  used  to  confine  a  shawl 
or  similar  article,  in  a  bundle,  and  a  leather 
cross-piece,  with  loops  at  the  ends,  had  extend- 
ed from  one  strap  to  the  other;  and  above  and 
attached  to  this  leather  cross-piece  was  a  han- 
dle." He  then  said:  "My  invention  consists  of 
a  rigid  cross-bar  beneath  the  handle,  combined 
with  straps  that  are  passed  around  the  shawl  or 
bundle,  such  straps  passing  through  loops  at 
the  ends  of  the  handle."  This  was  because  the 
"  leather  cross-piece  or  connecting  strap  "  was 
"liable  to  bend  and  allow  the  straps  to  be  drawn 
toward  each  other  by  the  handle  in  sustaining 
the  weight;  *  9  hence  the  handle  is  incon- 
venient to  grasp.  From  this,  as  it  seems  to  us, 
the  rigid  cross-bar  *  is,  from  the  beginning,  the 
controlling  idea  of  the  inventor.  His  object 
clearly  was,  not  to  bind  and  hold  the  bundle, 
but  to  keep  the  handle  which  the  holder  was  to 
grasp  from  pressing  the  sides  of  the  hand. 
Hence,  he  says:  "  I  claim  as  my  invention:  1. 
The  rigid  cross-bar,  connecting  the  ends  of  the 
handle,  and  provided  with  loops  for  the  straps, 
substantially  as  and  for  the  purposes  set  forth;" 
that  is  to  say,  to  bind  and  hold  the  bundle  to  be 
carried.  The  drawings  which  accompany  this 
application  show  that  the  inventor  had  m  his 
mind  straps  which  were  to  pass  over  the  rigid 
bar  crosswise,  but  there  is  nothing  to  indicate 
that  they  might  not  pass  over  the  ends  or 
through  openings  in  the  bar  itself.  Next  he 
claims, '  'Loops  mode  of  the  leather  of  the  handle, 
and  secured  to  the  rigid  cross-bar,"  and  then, 
"the  rigid  cross-bar  for  a  shawl  strap  made  of 
sheet  metal,  corrugated  and  covered  with 
leather." 

Clearly  the  defendant,  appellee,  could  not 
have  infringed  any  other  than  the  first  claim. 
He  did  have  a  rigid  cross-bar  connecting  the 
ends  of  a  handle  provided  with  openings,  which 
were  undoubtedly  the  equivalent  of  loops 
through  which  the  straps  to  hold  the  bundle 
could  pass,  but  he  had  no  loops  made  of  the 
leather  of  the  handles,  and  no  cross-bar  made 
of  sheet  metal  corrugated  and  covered  with 
leather.  Our  inquiries  are,  therefore,  confined 
to  the  validity  of  the  first  claim  in  the  complain- 
ant's patent. 

It  is  conceded  in  the  patent  itself  that  shawl 
straps  with  handles  attached  to  a  leather  cross- 
piece  having  loops  at  the  ends,  were  old.  Eus- 
tace, one  of  the  witnesses  for  the  complainant, 
says  he  made  his  goods  with  a  cross-piece  of 
the  firmest  leather  he  could  get,  doubled  and 
stitched,  so  as  to  render  it  firmer  still.  His  ob- 
ject clearly  was  to  keep  the  weight  of  the 
bundle  from  drawing  the  ends  of  the  handle 
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together  so  as  to  press  against  the  sides  of  the 
hand. 

The  testimony  leaves  no  doubt  on  our  minds 
that  handles  fastened  on  rigid  cross-bars  and 
used  to  carry  bundles  were  known  long  before 
the  complainant's  invention.  Possibly  in  ad- 
justing them  to  use,  though  this  is  by  no  means 
certain,  the  straps  to  bind  the  bundle  were  not 
jassed  through  loops  across  the  bar;  yet  it  is 
clear,  beyond  all  question,  that  the  handle,  rigid 
cross-bar,  loops  or  their  equivalent,  and  straps, 
or  equivalents,  were  used  in  combination  to  keep 
together  and  carry  one  or  more  articles  in  a 
package  made  by  piling  or  rolling  the  articles 
together.  Under  these  circumstances,  it  was  no 
invention  to  stiffen  by  artificial  means  the  leath- 
er cross-piece  which  had  before  been  made  as 
rigid  as  it  could  be  by  thickness,  doubling  and 
stitching.  All  that  was  done  by  this  inventor 
was  to  add  to  the  degree  of  rigidity  which  had 
been  used  before.  The  addition  of  metal  or 
other  substance  as  a  stiff  ner  of  the  known  cross- 
piece,  which  had  already  been  made  rigid  in  a 
degree,  was  not  invention.  The  substantial 
elements  of  a  well  known  structure  were  thus, 
in  no  patentable  way,  changed. 

This  view  of  the  case  makes  it  unnecessary 
to  follow  counsel  in  their  efforts  to  break  down 
or  sustain  the  testimony  of  individual  witnesses. 
The  thing  which  the  complainant  claims  to  have 
patented  was  substantially  made  and  used  long 
before  his  invention.  All  he  did  was,  by  the 
use  of  known  equivalents  for  some  of  the  ele- 
ments of  former  structures,  to  make  it  some- 
what better  than  it  was  ever  made  before.  This 
is  not  patentable. 

Affirmed. 

True oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


JOHN  8.  FARLOW,  Receiver,  etc.,  Appt., 
v. 

8YLVANU8  KELLY. 
131   US  cci  Appx. 

1.  An  appeal  by  a  receiver  will  not  be  dtomiseed 
because  be  did  not  first  obtain  leave  of  the  court. 
The  allowance  of  the  appeal  Is  equivalent  to  leave 
of  the  court  to  take  it. 

2.  To  what  extent  the  final  Judgment  or  decree. 
In  the  suit  Instituted  against  the  receiver  by  per- 
mission of  the  court,  is  reviewable  here,  in  this  form 
«»f  proceeding,  will  be  for  determination  when  the 
<.-ase  is  heard  on  the  merits. 

[No.  795.] 

Submitted  Feb.  S8, 1881.  Decided  Mar.  U,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 
Motion  to  dismiss. 

In  this  case  an  appeal  was  taken  by  the  re- 
ceiver without  first  obtaining  leave  of  the  court. 

The  case  is  sufficiently  stated  by  the  court. 

Met**.  R.  P.  Bnckland  and  J.  Warren 
Keifer,  for  appellee. 

Mr.  8.  A.  Bowman,  for  appellant. 

Mr.  Chief  Justice  Walte  delivered  the  opin- 
ion of  the  court: 

Thti  motion  it  denied.  The  allowance  of  the 
appeal  by  the  Circuit  Justice  is  equivalent  to 
leave  by  the  court  to  the  Receiver  to  take  an  ap- 
Sec  18  Otto. 


peal.  The  order  appealed  from  finally  disposed 
of  the  suit,  which  was  instituted  against  the  Re- 
ceiver by  permission  of  the  court  under  date  of 
November  18,  1878.  It  was  the  final  judgment 
or  decree  in  that  matter.  To  what  ezcent  ft  may 
be  reviewable  here,  in  this  form  of  proceeding, 
will  be  for  determination  when  the  case  is  heard 
on  its  merits. 
True  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


STATE  OF  LOUISIANA  ex  tel.,  Fomom 

ET  AL. 

e. 

MAYOR  and  ADMINISTRATORS  OF  THE 
CITY  OF  NEW  ORLEANS. 

131  US  cci.  Appx. 

Where  a  cause  has  been  submitted  in  briefs,  and 
it  involves  a  constitutional  question  on  which  the 
Judges  differ  in  opinion,  the  submission  will  be  set 
aside  and  an  oral  argument  ordered,  and  the  cause 
restored  to  its  place  on  the  calendar. 

[No.  810.] 
Decided  Mar.  14,  1881. 

T  N  ERROR  to  the  Supreme  Court  of  the  State 
1  of  Louisiana. 

The  case  is  stated  by  the  court. 

Mr.  D.  D.  La,b»„t,  for  plaintiff  in  error. 

Mr.  E.  Howard  Caleb,  for  defendant  in 
error. 

Order  for  reargument  announced  by  Mr.  Jus- 
tice Field: 

The  relators  are  the  holders  of  two  judg- 
ments against  the  City  of  New  Orleans,  one  for 
$26,850,  the  other  for  $2,000.  Both  were  recov- 
ered in  the  courts  of  Louisiana;  the  first  in  June, 
1877,  by  the  relators;  the  second  in  June,  1874, 
by  parties  who  assigned  it  to  them.  Both 
judgments  were  for  damages  caused  to  the 
property  of  the  plaintiffs  therein  by  a  mob  or 
riotous  assemblage  of  people,  in  the  year  1878. 
A  statute  of  the  State  made  municipal  corpora- 
tions liable  for  damages  thus  caused  within  their 
limits.  R.  8.  of  1870,  sec,  2,458. 

The  judgments  were  duly  registered  in  the 
office  of  the  controller  of  the  city,  pursuant  to 
the  provisions  of  the  Act  known  as  No.  5,  of  the 
extra  session  of  1870,  and  the  present  proceed- 
ing was  taken  by  the  relators  to  compel  the  au- 
thorities of  the  city  to  provide  for  their  pay- 
ment. 

At  the  time  the  injuries  complained  of  were 
committed,  and  one  of  the  judgments  was  re- 
covered, the  City  of  New  Orleans  was  author- 
ized to  levy  ana  collect  a  tax  upon  property 
within  its  limits,  of  $1.75  upon  every  $100  of 
its  assessed  value.  At  the  time  the  other  judg- 
ment was  recovered,  this  limit  of  taxation  had 
been  reduced  to  $1.50  on  every  $100  of  the  as- 
sessed value  of  the  property.  By  the  Constitu- 
tion of  the  State  adopted  in  1879,  the  power  of 
the  city  to  impose  taxes  on  property  in  its  lim- 
its was  further  restricted  to  ten  mills  on  the  dol- 
lar of  its  valuation. 

The  effect  of  this  last  limitation  is  to  prevent 
the  relators,  they  not  being  allowed  to  issue 
executions  against  the  city,  from  collecting 
their  judgments;  as  the  funds  receivable  from 
the  tax  thus  authorized  to  be  levied  are  exhaust  - 
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ed  by  the  current  expenses  of  the  city,  which 
are  to  be  first  met 

The  question  is  therefore  raised  by  the  relat- 
ors whether  the  limitation  of  the  taxing  power 
of  the  dty  by  the  State  Constitution  of  1879, 
does  not  conflict,  so  far  as  it  applies  to  their 
judgments,  with  the  clause  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United  States 
<vhich  forbids  the  State  to  deprive  any  person 
of  property,  without  due  process  of  law;  their 
contention  being  that  the  judgments  are  prop- 
erty, and  the  restriction  of  the  power  of  taxa- 
tion of  the  City  of  New  Orleans  to  its  present 
limit,  since  they  were  recovered,  renders  it  im- 
possible to  collect  them  and  thus  they  are  prac- 
tically destroyed. 

Upon  the  question  thus  presented  the  Judges 
differ  in  opinion.  The  court,  therefore,  orders 
an  oral  argument  upon  it. 

T/ie  submission  on  briefs  is,  accordingly,  set 
aside  and  t/ie  cause  restored  to  its  place  on  the 
calendar. 
True  oopy.  Teat : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


[66l  JOHN  W.  STOUT  et  al.,  Appte., 

v. 

FRANCIS  J.  LYE,  PHILIP  WALSH,  FIRST 
NATIONAL  BANK  OF  DELPHOSet  al, 

(See  S.  C,  13  Otto,  66-71.) 

Judgment,  when  a  bar— judgment  creditor  when 
barred — mortgage  foreclosure. 

1.  Where  suits  between  the  same  parties  In  relation 
to  the  same  subject-matter  are  pending  at  the  same 
time  in  different  courts  of  concurrent  jurisdiction, 
a  judgment  on  the  merits  in  one  may  be  used  as  a 
bar  to  further  proceedings  in  the  others. 

2.  A  creditor  who  obtains  a  judgment  against  a 
mortgagor,  pending  a  foreclosure  suit,  is  barred  by  a 
decree  against  the  mortgagor,  although  not  a  party 
to  the  foreclosure. 

3.  Where  the  mortgagor  did  not  set  up  certain  de- 
fenses in  the  foreclosure  suit,  to  which  he  was  en- 
titled, he  is  concluded  by  the  decree  in  such  suit  as 
to  all  such  defenses,  una  so  are  his  privies,  including 
such  judgment  creditor. 

[No.  211.] 

Submitted  Jan.  26, 1881.  Decided  Mar.  14, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 
The  case  is  stated  by  the  court. 
Mr.  John  Hatching,  for  appellants: 
When  this  suit  was  instituted  in  the  Circuit 
Court,  Feb.  28,  1876,  all  the  parties  to  the  suit 
in  said  Court  of  Common  Pleas  were  made  par- 
ties defendants  herein,  and  duly  served  with 
process,  Feb.  25,  1876. 

But  before  this  date,  viz. :  Jan.  81,  1876,  an 
execution  issued  out  of  said  circuit  court,  on 
the  judgment  rendered  against  said  Lye  & 
Walsh,  as  aforesaid,  which  execution  was  duly 
levied  upon  the  said  premises  described  in  said 
bill  and  mortgage,  Feb.  1,  1876.  Thus,  said 
circuit  court  first  acquired  jurisdiction  over  the 
subject-matter  by  the  judgment  rendered  in  the 
case  of  complainants  against  Lye  &  Walsh, 
Jan.  81,  1876,  and  by  the  levy  of  the  execution 
on  said  judgment,  Feb.  1,  1876,  on  said  prem- 
ises. 

We  maintain  as  a  legal  proposition,  that, "A 
court  of  competent  jurisdiction  over  the  sub- 
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ject-matter,  by  judgment  and  levy,  withdraws 
the  property  from  the  jurisdiction  or  the  reach 
of  the  process  of  any  other  court." 

Fox  v.  R.  R.  Co.,  2  Abb.  U.  8.,  164. 

The  said  circuit  court  acquired  jurisdiction 
over  the  property  in  question,  the  subject-mat- 
ter, by  levy,  Feb.  1,  1876. 

The  jurisdiction  of  said  Court  of  Common 
Pleas  did  not  attach  until  Mar.  7,  1876. 

Buck  v.  CoJbeUh,Z  Wall.  ,835  (70  U.  S. ,  XVLLL , 
857);  Hatch  v.  Preston,  1  Bias.,  19  ;  Putnam  v. 
New  Albany,  4  Bias.,  865;  Watson  v.  Jones,  18 
Wall.,  879  (80  U.  8.,  XX.,  686). 

The  complainants,  then,  with  all  confidence, 
claim  that  the  said  Circuit  Court  of  the  United 
States  has  full  and  undoubted  jurisdiction  over 
all  the  parties  and  the  subject-matter  of  this 
case,  and  is  competent  to  try  and  determine  all 
the  issues  raised  therein. 

First.  Because  it  first  acquired  jurisdiction 
over  the  property  in  question  by  said  judgment, 
which  was  a  lien  on  said  real  estate  from  Jan. 
4,  and  by  said  levy,  made  Feb.  1,  1876. 

Second  Because  they  were  not  made  parties, 
to  the  said  proceedings'instituted  in  said  Court 
of  Common  Pleas  of  Allen  County. 

Mr.  John  E.  Richie,  for  appellees: 

The  claim  that  the  jurisdiction  over  the  land 
attached  to  the  Court  of  Common  Pleas,  only 
upon  the  entry  of  the  judgment  and  decree  of 
foreclosure  on  Mar.  7,  1876,  is  to  confound  the 
exercise  of  jurisdiction,  with  that  jurisdiction , 
that  the  right  to  make  an  order  did  not  exist 
until  the  order  was  actually  made. 

Can  it  be  possible  that  jurisdiction,  the  right 
to  hear  and  determine,  did  not  exist,  until  the 
mailer  was  beard  and  determined? 

That  the  Court  of  Common  Pleas  had  jurisdic- 
tion at  some  point  cannot  be  denied ,  and  if  it  can  - 
not  be  postponed  to  the  date  of  judgment ,  ii 
must  have  attached  on  Jan.  20, 1876,  upon  rilinir 
of  petition  and  service  of  summons  on  Lye; 
which  was  eleven  days  before  the  complainant.-- 
had  a  judgment  which  could  be  a  lien,  twelve- 
days  before  levy  of  execution  and  thirty-six 
days  before  this  action  was  commenced. 

An  action  is  commenced  upon  the  filing  of  » 
bill  or  petition  and  the  service  of  summons- 
thereunder. 

Bell  v.  Life  and  Irust  Co.,  1  Biss.,  260;  Shite 
v.  Bryce,  7  Ohio,  pt.,  2,  p.  82;  Jencksv.  Phdps, 
4  Conn.,  149;  Daniels  v.  Stevens,  19  Ohio,  222; 
Rule  16,  U.  S.  Sup.  Ct.  (Book  XX). 

McLean,  Judge  m  deciding  the  case  of  Bell  v. 
Life  and  lYust  Co.,  says: 

*'  The  power  to  hear  and  determine  a  case  is 
jurisdiction;  it  is  coram  judice,  when  a  case  is 
pending  which  brings  this  power  into  action;  if 
the  petitioner  presents  such  a  csco  in  his  petition, 
that  on  demurrer  the  court  would  render  a  judg- 
ment in  his  favor,  it  is  a  case  of  undoubted  ju- 
risdiction. *  *  *  *  The  established  rule 
is,  that  a  lis  pendens,  duly  prosecuted  and  not 
collusive,  is  notice  to  a  purchaser  so  as  to  effect 
and  bind  his  interest  by  the  decree,  and  lis  pen- 
dens begins  from  the  service  of  the  subpoena 
after  the  bill  is  filed." 

See,  Peck  v.  Jenness,  7  How.,  624;  Buggies  v. 
Simonton,  3  Biss.,  825;  Freeman  v.  Howe,  24 
How.,  450  (65  U.  S.,  XVI.,  749);  Wallace  v. 
McConneU,  18  Pet.,  186. 

That  the  complainants  were  not  made  partie? 
to  the  action  in  the  Court  of  Common  Pleas  of 
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Allen  County,  would  confer  no  right  to  prose- 
cute their  case  in  the  circuit  court,  for  two 
reasons: 

1.  They  could  not  have  been  made  parties  at 
the  filing  of  respondents'  petition  in  that  court, 
for  they  had  no  judgment  or  lien  upon  the  raort- 
eaged  premises. 

2.  That  court  having  jurisdiction  of  the  only 
party  necessary  to  a  final  disposition  of  the 
action  of  the  plaintiff  therein,  the  complainants 
must  seek  redress  in  that  court.  Upon  this 
proposition,  the  case  of  Freeman  v.  Howe  (lupra), 
is  relied  upon  as  conclusive  authority,  supported 
us  it  is  by  Hagan  v.  Lucas,  10  Pet.,  400;  Sloeum 
v.  Mayberry,  2  Wheat.,  2;  Fox  v.  R.  R.  Co.,  2 
Abb.  U.  8.,  151. 

Mr.  Chief  Justice  Wait*  delivered  the  opin- 
ion of  the  court: 

The  facts  disclosed  by  this  record  are  as  fol- 
lows: on  the  10th  of  November,  1878,  Francis 
J.  Lye  executed  to  the  First  National  Bank  of 
Delphos,  a  mortgage  on  certain  real  estate  in 
the  village  of  DeTpbos.  Allen  County,  and  with- 
in the  Northern  Judicial  District  of  the  United 
States  in  the  State  of  Ohio,  to  secure  his  note  to 
the  Bank  for  $6,000,  dated  November  1,  1878, 
and  payable  January  1, 1874.   The  note  was 

S'ven  to  take  up  in  part  an  old  note  of  Lye  to 
e  Bank  which  was  then  past  due,  and  the 
mortgage  was  duly  recorded  in  the  records  of 
the  county,  November  10,  at  which  time.under 
the  laws  of  the  State,  it  took  effect.  R.8.0hio, 
1880,  sec.  4138. 

On  the  29th  of  December,  1876,  the  present 
appellants,  John  W.  and  Jacob  O.  Stout,  sued 
Lye  and  Philip  Walsh,  who  were  partners,  in 
the  Circuit  Court  of  the  United  States,  for  the 
Northern  District  of  Ohio,  to  recover  a  judg- 
ment for  $5,108.36  and  interest.  The  first  day 
of  the  January  Term,  1876,  of  that  court,  was 
January  4,  and  process  whs  served  on  Lye  & 
Walsh,  in  the  suit  of  the  Stouts,  January  3.  On 
the  15th  of  January,  1876,  the  Bank  commenced 
suit  against  Lye  in  the  Court  of  Common  Pleas 
of  Allen  County  to  foreclose  its  mortgage.  Proc- 
ess was  served  on  Lye  in  that  action  January 
20.  The  Stouts  were  not  made  parties,  the 
Bank  having  then  no  actual  notice  of  the  pend- 
ency of  their  suit  in  the  circuit  court. 

On  the  31st  of  January,  the  Stouts  recovered 
judgment  in  their  action  in  the  circuit  court 
against  Lye  &  Walsh  for  the  full  amount  of 
their  claim  and  costs,  and  on  the  same  day 
caused  an  execution  to  be  issued, which  was, on 
the  first  day  of  February,  duly  levied  on  the 
lands  covered  by  the  bank  mortgage.  The  ef- 
fect of  the  judgment,  without  this  levy,  was  to 
bind  the  lands  of  the  defendant  for  the  satisfac- 
tion thereof  from  the  first  day  of  the  Term  of 
the  court  at  which  it  was  rendered,  January  4. 
R.  8.,  Ohio,  1880,  sec.  5875.  On  the  28d  of  Feb- 
ruary, the  Stouts  commenced  this  suit  in  the 
Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio,  making  the  Bank  a  de- 
fendant, in  which  they  sought  to  set  aside  the 
mortgage  as  illegal  for  want  of  authority  to 
take  It;  or  if  that  could  not  be  done,  to  have 
certain  alleged  payments  of  usurious  interest 
applied  to  reduce  the  debt.  The  Bank  was 
•erred  with  subpoena  on  the  25th  of  February, 
and  was  required  to  appear  on  the  first  Monday 
in  April. 
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The  February  Term  of  the  Court  of  Common 
Pleas  of  Allen  County  began  on  the  7th  ol 
February,  and  on  the  7th  of  March,  during 
that  Term,  a  judgment  was  rendered  in  the  suit 
of  the  Bank  against  Lye  for  the  full  amount  of 
his  note  and  interest,  and  for  a  foreclosure  of 
the  mortgage  by  a  sale  of  the  mortgaged  prop- 
erty. The  Dank  answered  the  suit  ol  the  Stouts, 
setting  up  the  foregoing  facts,  which  beintr 
proved  by  the  agreed  statement  of  the  parties, 
the  bill  was  dismissed.  From  that  decree  this 
appeal  was  taken. 

The  first  question  to  be  decided  is  whether 
the  appellants  are  concluded  by  the  judgment 
of  the  state  court  finding  the  amount  due  the 
Bank  and  establishing  the  lien  of  its  mortgage. 
If  they  arc,  thev  concede  the  decree  below  was 
right. 

There  cannot  be  a  doubt  that  the  state  court 
had  jurisdiction  of  the  suit  instituted  bv  the 
Bank,  and,  as  was  said  by  Mr.  Justice  Grier. 
speaking  for  the  court  in  Feck  v.  Jennets,  7 
How.,  624,  "It  is  a  doctrine  of  law  too  long  es- 
tablished to  require  the  citation  of  authorities, 
that,  where  a  court  has  jurisdiction,  it  has  a 
right  to  decide  every  question  which  occurs  in 
the  cause,  aud  whether  its  decision  be  correct 
or  otherwise,  its  judgment,  till  reversed,  is  re- 
garded as  binding  on  every  other  court;  and 
that  where  the  jurisdiction  of  a  court,  and  the 
right  of  a  plaintiff  to  prosecute  his  suit  in  it, 
have  once  attached,  that  right  cannot  be  ar- 
rested or  taken  away  by  proceedings  in  another 
court."  The  mere  fact.therefore,  that  the  Stouts 
commenced  this  suit  in  the  circuit  court  before 
judgment  was  rendered  in  the  state  court  in 
favor  of  the  Bank  is  of  no  importance.  The 
point  to  be  decided  is,  whether  the  judgment  in 
the  state  court  binds  the  Stouts,  they  not  hav- 
ing been  parties  to  the  suit  in  which  it  was  ren- 
dered. The  rule  is,  that  where  suits  between 
the  same  parties  in  relation  to  the  same  subject- 
matter  arc  pending  at  the  same  time  in  different 
courts  of  concurrent  jurisdiction,  a  judgment 
on  the  merits  in  one  may  be  used  as  a  bar  to 
further  proceedings  in  the  others. 

It  is  also  an  elementary  rule  that  "If.pending 
a  suit  by  a  mortgagee  to  foreclose  the  equity  of 
redemption,  the  mortgagor  makes  a  second 
mortgage,  or  assigns  the  equity  of  redemption, 
an  absolute  decree  of  foreclosure  against  the 
mortgagor  will  bind  the  second  mortgagee  or 
assignee  of  the  equitv  of  redemption."  Mitf  .PI. , 
78;  Story's  Eq.  PI.,"  sec.  351.  Acting  on  this 
rule  in  Eytter  v.  Qaff,  91  U.  S.,  521  TXXIII., 
408],  we  held  that  an  assignee  in  bankruptcy 
appointed  pending  a  foreclosure  suit,  was  barred 
by  a  decree  against  the  mortgagor.  In  this  we 
may  have  gone  somewhat  beyond  the  rulings  of 
the  English  courts,  and  of  Chancellor  Walworth 
in  an  anonymous  case,  10  Paige,  20,  but  to  our 
minds,  under  the  late  bankrupt  law,  an  assignee 
stands  as  any  other  grantee  of  the  mortgagor 
would  stand  who  acquired  title  after  the  suit  to 
foreclose  the  mortgage  was  begun. 

That  the  suit  of  the  Bank  was  one  to  fore- 
close a  mortgage,  and  that  it  was  actually  pend- 
ing when  the  judgment  lien  of  the  Stouts  was 
acquired  are  conceded  facts.  When  the  suit  was 
begun,  Lye,  the  mortgagor,  represented  the  en- 
tire equity  of  redemption.  He  had  parted  with 
no  portion  of  it  voluntarily,  and  if  the  Stouts 
had  failed  to  get  their  judgment  during  the  Jan 
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uary  Term,  1876,  of  the  circuit  court,  no  one 
would  claim  they  were  not  bound  by  the  decree 
of  foreclosure,  although  not  parties  to  the  suit. 
Neither  could  it  with  any  propriety  be  claimed, 
we  think,  that  they  would  not  be  bound  if  their 
lien  had  only  taken  effect  from  the  date  of  their 
judgment.  It  is  true,  the  lien  followed  by  opera- 
tion of  law  from  a  judgment  in  an  adversary 
proceeding  against  the  mortgagor,  and  was  not 
created  directly  by  his  own  voluntary  act,  but 
it  was  -the  legitimate  result  of  his  failure  to  pay 
a  debt  he  had  incurred,  and  reached  only  the 
equity  of  redemption  that  was  being  foreclosed 
in  the  pending  suit.  It  was,  in  legal  effect,  no 
more  and  no  less  than  an  incumbrance  of  the 
equity  of  redemption  by  the  mortgagor  under 
the  operation  of  the  judicial  proceedings  which 
had  been  instituted  against  him  to  enforce  the 
j»ayment  of  a  debt  he  owed.  As  this  incum- 
brance was  created  pendente  lite,  there  can  be 
no  question  that  it  comes  within  the  rule  just 
>tatcd  as  governing  such  transfers,  unless  the 
rights  of  the  parties  are  changed  because  the 
lien,  when  created,  bound  the  property  from 
January  4  as  against  other  liens  and  convey- 
[70]  nnces  made  by  the  mortgagor.  The  inquiry  is 
not  as  to  the  extent  or  validity  of  the  lien,  but 
whether  the  holder  is  any  less  an  incumbrancer 
jiendente  lite,  because,  although  his  incumbrance 
was  actually  created  while  the  suit  was  pending, 
it  bound  the  land,  for  certain  purposes,  from  an 
earlier  date.  Confessedly  the  lien  of  the  Bank, 
if  its  mortgage  was  valid, was  in  any  eventsupe- 
rior  to  that  of  the  judgment.  The  only  point 
in  controversy  is  as  to  the  necessity  of  making 
Mich  an  incumbrancer  a  party  to  a  pending  suit, 
in  order  to  cutoff,  by  a  foreclosure,  his  interest 
thus  acquired  in  an  equity  of  redemption.  No 
doubt  the  Stouts,  as  soon  as  their  judgment  was 
got,  had  a  lien  on  the  mortgaged  property, which 
for  some  purposes  antedated  the  foreclosure  suit, 
but  until  they  had  secured  their  lien  they  would 
not  have  been  heard  to  contest  the  validity  of 
ihe  Bank's  mortgage,  or  the  amount  that  was 
due  on  the  mortgage  debt.  If  they  had  been 
made  parties  when  the  suit  was  begun,they  could 
have  done  nothing  by  way  of  defense  to  the  ac- 
tion until  they  had  acquired  some  specific  inter- 
est in  the  mortgaged  property.  As  creditors  at 
large  they  were  powerless  in  respect  to  the  fore- 
closure proceedings,  but  when  they  got  their 
judgment,  not  before,  they  were  in  a  position 
to  contest  in  all  legitimate  ways  the  validity 
and  extent  of  the  superior  lien  which  the  Bank 
asserted  on  the  property,  in  which,  by  the  judg- 
ment, they  had  acquired  a  specific  interest.  They 
might  have  appeared  in  the  common  pleas  and 
asked  to  be  admitted  to  defend  the  Bank's  suit, 
:>r  for  some  other  appropriate  relief,  or  they 
might  do  what  they  in  fact  did,  commence  this 
suit  in  the  circuit  court  in  aid  of  their  execu- 
tion. By  this  suit,  however,  they  could  not  dc- 

{>rive  the  common  pleas  of  the  jurisdiction  it 
lad  acquired  in  the  Bank's  suit,  nor  take  away 
from  the  Bank  its  right  to  prosecute  that  suit 
to  the  end.  The  two  suits  were  in  fact  pending 
at  the  same  time,  in  the  two  courts  of  concur- 
rent jurisdiction,  in  relation  to  the  same  sub- 
ject-matter. The  parties  also  were  in  legal  effect 
Me  same,  because  in  the  state  court  the  mort- 
gagor represented  all  who,  pending  the  suit, 
acquired  any  interest  through  him  in  the  prop- 
erty about  whfflh  the  controversy  arose.  By 

480 


electing  to  bring  the  separate  suit,  the  Stouts 
voluntarily  took  the  risk  of  getting  a  decision 
in  the  circuit  court  before  the  State  court  set- 
tled the  rights  of  the  parties  by  a  judgment  in  r--1 
the  suit  which  was  pending  there.  Failing  in  *  * 
this,  they  must  submit  to  the  same  judgment 
that  has  already  been  rendered  against  their  rep- 
resentative in  the  state  court.  That  was  a  judg- 
ment on  the  merits  of  the  identical  matter  now 
in  question  and  concluded  the'  'Parties  and  those 
in  privity  with  them,  not  only  as  to  every  mat- 
ter which  was  offered  to  sustain  or  defeat  the 
claim,  but  as  to  any  other  matter  which  might 
have  been  offered  for  that  purpose."  CromweU 
v.  Sac.  Co.,  94  U.  S.,  852  [XXIV.,  197].  It 
is  true  the  mortgagor  did  not  set  up  as  a  de- 
fense that  the  Bank  had  no  right  to  take  the 
mortgage,  nor  that  he  was  entitled  to  certain 
credits  because  of  payments  of  usurious  inter- 
est, but  he  was  at  liberty  to  do  so.  Not  having 
done  so,  he  is  now  concluded  as  to  all  such  de- 
fenses and  so  are  his  privies. 

It  follows  that  the  decree  mutt  be  affirmed;  and 
it  it  to  ordered. 

True  oopy.  Teste 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Clted-Oe  Ind.,  Ml. 


CHARLES  L.WALL,  Plff.  in  Err., 
v. 

MONROE  COUNTY. 
(Bee  8.  C,  18  Otto,  74-TO.) 
County  warrants,  not  negotiable — estoppel. 

L  County  warrants,  although  in  form  negotiable, 
are  not  negotiable  in  the  sense  of  the  law  merchant, 
so  as  to  shut  out,  in  the  hands  of  a  bona  pit  pur- 
chaser, inquiries  as  to  their  validity,  or  preclude  de- 
fenses or  set-offs  which  could  be  made  to  them  in 
the  hands  of  the  original  parties. 

2.  The  cancellation  of  warrants  originally  issued 
and  the  substitution  of  others  in  their  place  does  not 
change  their  character.  Neither  that  proceeding 
nor  the  original  auditing  of  the  claims  for  which 
they  were  issued,  has  the  force  of  a  judicial  deter- 
mination. 

[No.  829.] 

Submitted  Jan.  3,  1881.  Decided  Mar.  14, 1881. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 


I 


[74] 


Statement  of  the  case,  by  Mr.  Justice  Field: 

This  is  an  action  upon  warrants  of  the  County 
of  Monroe  of  Arkansas,  which  were  drawn  by 
the  clerk  of  the  County  upon  its  treasurer,  in  [75] 
favor  of  one  Frank  Gallagher,  and  transferred 
by  him  to  the  plaintiff. 

The  following  is  a  copy  of  one  of  them.  The 
others  are  of  like  tenor  and  effect  though  some 
of  them  are  for  only  $20: 
$50.  No.  804. 

The  treasurer  of  the  County  of  Monroe  will 
pay  to  Frank  Gallagher  or  bearer  the  sum  of 
fifty  dollars,  out  of  any  money  in  the  treasury 
for'general  county  purposes  and  not  otherwise 
appropriated. 

Given  under  my  hand,  at  office,  in  Clarendon, 
Ark.,  this  15th  day  of  September,  1875. 

W.  8.  Dunlap,  Clerk. 

They  were  renewal  warrants,  drawn  in  lieu 
of  others  which,  under  the  laws  of  Arkansas, 
had  been  called  in  by  the  county  court  for  ex- 
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anrination,  registration  and  re-issue.  The  called 
in  warrants  having  been  found  to  be  just  and 
legal  claims  against  the  County,  were  canceled 
by  order  of  the  court,  and  the  clerk  was  directed 
to  issue  new  warrants  in  lieu  thereof  to  the  orig- 
inal payee,  Frank  Gallagher. 

The  new  warrants  were  purchased  by  the 
plaintiff  in  good  faith  for  a  valuable  considera- 
tion, and  payment  of  them  having  been  refused 
upon  demand  upon  the  treasurer,  he  instituted 
this  action.  The  answer  sets  up  as  a  defense 
that  Frank  Gallagher  was,  at  the  time  the  war- 
rants were  issued  to  him,  indebted  to  the  County 
as  surety  on  the  official  bond  of  one  Ambrose 
Gallagher,  tax  collector  of  the  County,  in  a  sum 
larger  that  the  amount  sued  for;  that  since  then 
the  County,  has  recovered  a  judgment  against 
the  said  Gallaghar  for  a  much  larrcr  amount 
than  the  warrants  in  suit;  that  the  judgment 
was  recovered  before  the  transfer  of  the  war- 
rants to  the  plaintiff,  and  has  not  been  reversed 
or  modified,  and  is  still  in  full  force  and  unsatis- 
fied; and  it  asks  that  the  judgment  may  be  set 
off  against  the  warrants.  The  plaintiff  demur- 
red to  the  answer,  alleging  as  the  cause  of  de- 
murrer that  its  allegations  were  not  sufficient  to 
constitute  a  defense  at  law. 

Upon  the  argument  of  the  nemurrer  the  fol- 
lowing questions  arose: 

First.  Is  the  defendant  estopped  by  the  re- 
I* 6  J  issue  of  the  warrants  to  set  up  a  defense  known 
to  have  been  existing  at  the  time  they  were  re- 
issued in  lieu  of  the  original  warrants  surren- 
dered to  the  county  court  and  by  its  order  can- 
celed? 

Second.  Can  the  claim  set  up  in  the  answer, 
if  held  by  the  County  against  the  original  payee, 
when  the  warrants  were  issued  or  while  they 
were  still  in  his  possession,  !*•  set  up  as  defense 
or  set-off  in  a  suit  by  a  holder  of  them  for  value, 
who  had  no  notice  of  such  defense  when  he  ac- 
quired them? 

On  which  questions  the  opinions  of  the  Judges 
were  opposed,  and  the  demurrer  having  been 
overruled,  final  judgment  was  rendered  for  the 
defendant. 

Whereupon,  on  motion  of  the  plaintiff,  the 
points  on  which  the  disagreement  happened 
were  stated  under  the  direction  of  the  Judges, 
"and  certified  to  this  court  for  final  decision. 

Mr.  H.  T.  Sanders,  for  plaintiff  in  error: 

The  Supreme  Court  of  Arkansas  at  an  early 
da}',  1847,  settled  the  question  as  to  the  status 
of  county  warrants  drawn  in  conformity  with 
the  statute. 

The  court  say*: 

"  The  statute  authorizing  the  issuing  of  war- 
rants in  favor  of  persons  having  claims  against 
the  Count)',  prescribed  the  fornf  thereof  .and  un- 
der that  form  there  can  be  no  doubt  but  that  they 
were  endowed  with  properties  of  negotiable  in- 
struments." 

Crawford  Co.  v.  Wilson,  7  Ark.,  219. 

If  county  warrants  could  have  been  mere 
choaes  in  action,  no  suit  could,  under  the  laws 
of  Arkansas  as  then  in  force,  have  been  insti- 
tuted by  the  assignee  thereof,  without  joining 
the  assignor. 

In  the  case  of  Oamal  v.  Crawford  Co.  ,11  Ark. 
<6  Eng.),  604,  Mr.  Justice  Scott,  who  delivered 
the  opinion  of  the  Supreme  Court,  says: 

"The  subject-matter  of  an  allowance,  in  the 
sense  of  the  statute,  must  necessarily  then  em- 
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brace  within  its  scope  what  may  be  the  subject- 
matter  of  a  judgment  as  to  the  fiscal  affairs  com- 
mitted to  the  jurisdiction  of  the  county  court, 
and  in  doing  so  seems  inevitably  to  embrace  all 
judgments,  that  presuppose  and  include  any  ac- 
tion of  the  court  granting  or  refusing  an  afiow- 
ance  against  the  revenue  or  the  treasury;  and 
this  seems  to  exclude  the  idea  that  in  such  cases 
separate  appeals  would  lie  as  to  each  item  al- 
lowed or  disallowed  in  the  investigation  and  ju- 
dicial adjustment  of  matters,  that  would  result 
in  aggregate  balance,  and  be  the  foundation  of 
a  judgment." 

It  will  then  be  seen  that  the  allowance  or  re- 
fusal of  a  claim  of  the  County  court  under  the 
Statute  of  Arkansas  is  considered  by  the  Su- 
preme Court  of  the  State  as  a  judicial  adjust- 
ment or  judgment. 

This  construction,  by  the  highest  court  of  the 
State,  of  one  of  its  statutes  is  conclusive  on  this 
court,  and  should  be  followed. 

Bk. v.  Dudley, 2  Pet., 524; Elmendorfv.  Taylor, 
10  Wheat.,159;  Greene  v.  Nealfi  Pet.,  298;  Miles 
v.  CaMteeU,  2  Wall.,  85  (69  U.  S.,  XVII.,  755); 
High,  Extraordinary  Legal  Remedies,  sec.  846, 
and  authorities  there  cited. 

To  the  same  effect  are  the  decisions  of  the  Su- 
preme Court  of  Arkansas. 

Gunn  v.  Puiaski  Co.,  8  Ark.,  427;  Brem  v. 
Arkansas  Co.,  9  Ark.,  240. 

There  can  be  no  doubt  that  if  the  money  to 
pay  these  warrants  had  been  in  the  Treasury, 
the  Treasurer  would  have  been  lound  to  pay 
the  warrants,  when  presented,  or  otherwise  be 
would,  under  the  laws  of  this  State,  have  for- 
feited to  the  holder  of  the  warrants  fourfold  the 
amounts  thereof. 
Section  1037,  R.  8.  of  Ark.,  1874. 
Thus  a  treasurer  will  be  compelled  by  man- 
damus to  make  payment  of  warrants  drawn  up- 
on him  by  the  proper  officers,  the  warrants 
giving  the  persons  holding  them  a  clear  right  to 
the  amounts  indicated. 

Ex  parte  Selma  &  G.  R.  R.  Co.,  46  Ala.,  428; 
HommeHch  v.  Hunter,  14  La.  Ann.,  221. 

The  act  of  the  county  courts  making  an  al- 
lowance, is  merely  a  judicial  act. 

That  the  county  courts  are  not  merely  minis- 
terial bodies,  but  judicial,  we  refer  to  the  Con- 
stitution of  the  State,  art.  7.,  sec.  1, which  reads 
as  follows: 

"The  judicial  power  of  the  State  shall  be 
vested  in  one  Supreme  Court,  in  Circuit  Courts, 
in  County  and  Probate  Courts  and  in  justices  of 
the  peace,"  etc. 

The  fact  that  it  has  a  clerk  and  seal,  Is  prima 
facie  evidence  that  it  is  a  court  of  record. 

Adamson  v.  Adamson,9  Ark.,  26;  Steamboat 
v.  Erskine,  7  Mo.,  216. 

That  the  orders  of  the  county  court  are  re- 
garded as  judgments  and  subject  to  the  same 
rules  as  a  Judgment  of  other  courts,  we  refer  to. 

Reiff  v.  Conner,  10  Ark.  (5  Eng.),  241,  where 
it  was  held  that,  after  a  lapse  of  the  'eri/- 
at  which  a  judgment  is  rendered,  the  coin 
court  loses  its  power  over  them  and  cannot  set 
them  aside  at  a  subsequent  term. 

And  that  an  allowance  is  a  judicial  act,  we 
refer  to  Brem  v.  County  Court,  9  Ark.  (4  Eng.), 
241 ;  Jefferson  Co.v.  Hudson,  22  Ark. .  595;  where 
it  was  held:  "The  allowance  by  the  county  court 
of  a  claim  against  the  County  in  favor  of  the 
claimant  is  in  the  nature  of  the  judgment." 
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If  the  allowance  of  a  claim  by  the  county 
court  is  a  judgment,  it  must  be  considered  as  a 
new  debt  which  can  in  no  manner  be  affected 
by  the  character  of  the  old  one,  and  the  origi- 
nal claim  and  all  equities  existing  between  the 
parties  at  that  time,  are  merged  in  the  judgment. 

AuU  v.  Zehering,  88  Ind.,  488;  Noble  v.  Mer- 
ritt,48  Me.,  140;  Quinard  v.  Heytinger,  15  111., 
288;  Flint  v.  Sheldon,  18  Mass.,  448;  EUit  v. 
Clarke,  19  Ark.,  420. 

And  it  has  been  held  that  where  an  officer  or 
board  is  clothed  with  authority  to  audit  and 
settle  a  claim,  such  decision  is  conclusive  as  to 
the  amount  of  the  claim,  but  reviewable  as  to 
whether  the  claim  was  within  the  jurisdiction 
of  the  board  or  officers. 

Kendall  v.  U.  S.,  12  Pet.,  524. 

In  this  case  the  county  court  was  authorized 
to  examine  all  warrants  presented,  and  reject 
the  same,  if  the  County  is  not  legally  or  justly 
bound  to  pay  the  same. 

The  county  court  having  passed  upon  the 
legality  and  validity  of  the  claim  once,  its  judg- 
ment cannot  now  be  collaterally  attacked. 

Carroll  v.  Board  of  Police,  etc.,  28  Miss.,  88, 
which  is  exactly  in  point. 

Mr.  A.  H.  Garland*  for  defendant  in 


er- 


ror. 


[77]      Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  warrants  in  suit  are  evidences  of  indebt- 
edness by  the  County  of  Monroe,  issued  by  that 
branch  of  its  government  to  which  is  intrusted, 
by  the  laws  of  the  State,  the  examination  and 
approval  of  claims  against  the  County.  They 
are  orders  upon  the  treasurer  of  the  County  to 
pay  out  of  its  funds  for  county  purposes,  not 
otherwise  appropriated,  the  amounts  specified. 
They  establish,  prima  facie,  the  validity  of  the 
claims  allowed,  and  authorize  their  payment. 
But  they  have  no  other  effect.  Their  issue  de- 
termined nothing  as  to  other  demands  of  the  pay- 
ee against  the  County,  or  of  the  County  against 
him.  Had  there  been  other  claims  to  be  ad- 
justed and  settled  between  the  parties,  these 
warrants,  if  lawfully  issued,  would  have  been 
taken  as  approved  items  In  the  account;  noth- 
ingmore. 

The  warrants  being  in  form  negotiable,  are 
transferable  by  delivery  so  far  as  to  authorize 
the  holder  to  demand  payment  of  them  and  to 
maintain,  in  his  own  name.an  action  upon  them. 
But  they  are  not  negotiable  instruments  in  the 
sense  of  the  law-merchant,  so  that,  when  held 
by  bona  fide  purchasers,  evidence  of  their  inva- 
lidity or  defenses  available  against  the  original 
payee  would  be  excluded.  The  transferee  takes 
them  subject  to  all  legal  and  equitable  defenses 
which  existed  to  them,  in  the  hands  of  such 
payee. 

There  has  been  a  great  number  of  decisions 
in  the  courts  of  the  several  States  upon  instru- 
ments of  this  kind,  and  there  is  little  diversity 
[78]  of  opinion  respecting  their  character.  All  the 
courts  agree  that  the  instruments  are  mere  prima 
facie  and  not  conclusive  evidence  of  the  valid- 
ity of  the  allowed  claims  against  the  county  by 
which  they  were  issued.  The  county  is  not 
estopped  from  questioning  the  legality  of  the 
claims;  and  when  this  is  conceded,  the  instru- 
ments conclude  nothing  as  to  other  demands  be- 
tween the  parties.  The  cases  will  be  found  col- 
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lected  in  notes  to  the  14th  chapter  of  Dillon  on 
Municipal  Corporations.  The  law  respecting 
these  instruments  .is  also  fully  stated  by  this 
court  in  Mayor  v.  Ray,  reported  in  the  19th  of 
Wallace,  468  [86  U.  8.,  XXII.,  184].  That  case 
was  upon  warrants  of  a  rtty  and  not  of  a  county, 
a  circumstance  which  does  not  affect  the  doc- 
trine. The  court,  speaking  through  Mr.  Justice 
Bradley,  said:  "  Vouchers  for  money  due,  cer- 
tificates of  indebtedness  for  services  rendered 
or  for  property  furnished  for  the  uses  of  the 
city,  orders  or  drafts  drawn  by  one  city  officer 
upon  another,  or  any  other  device  of  the  kind, 
used  for  liquidating  the  amounts  legitimately 
due  to  public  creditors,  are,  of  course,  neces- 
sary instruments  for  carrying  on  the  machinery 
of  municipal  administration,  and  for  anticipat- 
ing the  collection  of  taxes.  But  to  invest  such 
documents  with  the  character  and  incidents  of 
commercial  paper,  so  as  to  render  them  in  the 
hands  of  bona  fide  holders  absolute  obligations 
to  pay,  however  irregular  or  fraudulently  is- 
sued, is  an  abuse  of  their  true  character  and 
purpose."  And  again:  "  Every  holder  of  a  city 
order  or  certificate  knows,  that  to  be  valid  and 
genuine  at  all,  it  must  have  been  issued  as  a 
voucher  for  city  indebtedness.  It  could  not  be 
lawfully  issued  for  any  other  purpose.  He 
must  take  it,  therefore,  subject  to  the  risk  that 
it  has  been  lawfully  and  properly  issued.  His 
claim  to  be  a  bona  fide  holder  will  always  be  sub- 
ject to  this  qualification.  The  face  of  the  paper 
itself  is  notice  to  him  that  its  validity  depends 
upon  the  regularity  of  its  issue.  The  officers  of 
the  city  have  no  authority  to  issue  it  for  any  il- 
legal or  improper  purpose,  and  their  acts  can- 
not create  an  estoppel  against  the  city  itself,  its 
tax  payers  or  people.  Persons  receiving  it  from 
them  know  whether  it  is  issued,  and  whether 
they  receive  it  for  a  proper  purpose  and  a  proper 
consideration.  Of  course  they  are  affected  by 
the  absence  of  these  essential  ingredients;  and 
all  subsequent  holders  take  cum  onere,  and  are 
affected  by  the  same  defect."  These  observa- 
tions apply  equally  to  the  county  warrants  in 
suit,  as  to  the  city  warrants  there  considered. 
And  the  same  reasons  which  deny  to  them  ne- 
gotiability in  the  sense  of  the  law-merchant,  al- 
low any  matter  of  set-off  to  them  which  the 
County  held  against  the  originalparties. 

The  case  of  Crawford  Co.  v.  Wilson  [2  Eng. 
(Ark. ),  214],  in  the  Supreme  Court  of  Arkansas, 
is  cited  as  showing  that  a  different  rule  prevails 
in  that  State.  The  language  of  the  opinion,  that 
county  warrants  are  endowed  with  the  proper- 
ties of  negotiable  instruments,  must  be  read  in 
connection  with  the  point  involved,  which  was 
whether  county  warrants  were  transferable  by 
mere  delivery,  so  as  to  vest  the  legal  interest  in 
the  holder.  To  this  extent  they  may  be  called 
negotiable,  but  no  court  of  Arkansas  has  held 
that  they  were  negotiable  in  the  sense  of  the  law- 
merchant,  so  as  to  shut  out,  in  the  hands  of  a 
bona  fide  purchaser,  inquiries  as  to  their  valid- 
ity or  preclude  defenses  which  could  be  made 
to  them  in  the  hands  of  the  original  parties.  The 
law  is  not  different  there  from  that  which  ob- 
tains in  other  States. 

The  cancellation  of  the  warrants  originally 
issued  and  the  substitution  of  others  in  their 
place  did  not  change  their  character.  Neither 
that  proceeding  nor  the  original  auditing  of  the 
claims  of  Gallagher  had  the  force  of  a  judicial 

108  U.S. 


£79) 


Digitized  by 


Google 


1880. 


MuciiAisrcs'  and  Traders'  Ins.  Co.  v.  Kiobr. 


352-357 


determination,  concluding  either  him  or  the 
County.  There  was  no  litigation  on  the  subject 
between  adversary  parties  which  could  give  to 
the  result  any  greater  efficacy  than  the  award 
of  an  ordinary  board  authorized  to  audit  claims 
against  a  municipal  body.  Shirk  v.  Pulaski  Co., 
4  Dill.,  209. 

We  answer,  Oierejore,  the  first  question  certi- 
fied to  us,  in  the  negative,  and  the  second  in  the 
affirmative,  and  accordingly  affirm  the  judgment. 
"True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court.  U.  8. 

Cited-108  U.  8..  660:  105  U.  8.,  846  ;  111  U.  P.,  408; 
19  Blatchf .,  6» ;  41  Ark.,  242 ;  48  Am.  Bep.,  39. 


MECHANICS'   AND  TRADERS'  INSUR- 
ANCE COMPANY,  Plff.  in  Err. 
v. 

BASIL  G.  KIGER  et  al. 

(See  8.  C,  18  Otto,  862-857.) 

Pledge  by  factor— property  taken  from  bailee  by 
judicial  process. 


1.  A  factor  cannot  pledge  for  his  own  debts  the 
property  of  his  principal. 

2.  Where  property  is  taken  from  warehousemen 
by  judicial  process,  this  to  a  substantial  compliance 
-with  their  obligation  not  to  deliver  it  without  a  sur- 
render of  their  receipts. 

[No.  215.] 

Submitted  Jan.  S7, 1881.  Decided  Mar.  14, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  case  is  fully  stated  by  the  court. 
Mr.  Thomas  Hnnton,  for  plaintiff  in  error. 
Messrs.  Thomas  J.  Semmes,  Joseph  P. 
Hornor  and  W.  S.  Benedict,  for  defendants 
in  error. 

Mr.  Chief  Justice  Waits  delivered  the  opin- 
ion of  the  court : 

On  the  11th  of  March,  1876,  the  General  As- 
sembly of  Louisiana  passed  an  Act,  No.  72,  en- 
titled "An  Act  Governing  the  Manner  in  Which 
Cotton  Press  Receipts,  Warehouse  Receipts  or 
the  Receipts  of  Other  Custodians  of  Any  Proper- 
ty Whatever,  Shall  be  Issued, in  All  Cases  Where 
Such  Receipts  Shall  or  May  be  Used  or  Pledged 
as  Collateral  Security  for  Money  Advanced  or 
Borrowed  on  Faith  of  the  Property  Therein  Spe- 


cified,and  Governing  the  Delivery  and  Disposal 
of  the  Property  for  Which  Such  Receipts  Maj 
Be  Issued.  The  sections  important  to  this  case 
are  as  follows: 

"Sec.  1.  Be  it  enacted,  etc.,  That  no  cotton 
press  or  other  custodian  or  custodians  of  prod- 
uce or  property  shall  issue  any  receipt  or 
other  voucher,  for  any  produce,  merchandise 
or  other  property,  to  any  person  or  persons  pur- 
porting to  be  the'holder,  owner  or  owners  there- 
of, unless  such  produce,  merchandise  or  other 
property  shall  have  been  actually  received  into 
store,  or  upon  the  premises  of  such  cotton  press 
or  other  custodian  or  custodians,  shall  be  in  the 
store,  cotton  press  or  warehouse  or  on  the 
premises  aforesaid  or  under  his  or  their  con- 
trol at  the  time  of  issuing  such  receipt. 

Sec.  2.  That  any  person,  firm  or  association 
who  shall  or  may  be,  or  in  any  way  become  the 
custodians  of  any  property,  goods,  products  or 
merchandise  whatever,  and  who  may  issue  re- 
ceipts therefor,  shall  not,  under  any  circum- 
stances or  upon  any  order  or  guaranty  what- 
ever, deliver  property  for  which  such  receipts  [3531 
have  been  issued,  until  the  party  or  parties  to 
whom  the  receipts  were  issued  or  the  legal 
holders  thereof  shall  have  surrendered  the  same 
to  said  custodians  for  cancellation;  and  in  de- 
fault of  a  strict  compliance  with  the  provisions 
of  this  section  of  this  Act,  they  may  be  held  li- 
able by  the  legal  holder  or  owner  of  their  re- 
ceipt, for  the  market  value  of  the  property 
therein  described  as  may  be  established  by  Uic 
chamber  of  commerce  of  the  City  of  New  Or- 
leans, or  any  committee  thereof,  approved  and 
authenticated  by  the  president  or  vice-president 
of  said  chamber  of  commerce.  All  warehouse 
receipts,  intended  for  pledge,  under  the  pro- 
visions of  this  Act,  shall  be  paraphed,  before 
being  issued,  as  follows:  '  for  hypothecation  in 
accordance  with  the  provisions  of  this  Act.' 

8ec.  4.  That  parties  who  may  borrow  money 
on  the  fuith  of  warehouse  receipts,  representing 
property  in  store,  shall  file  their  affidavit  with 
the  pledgees  that  such  property  is  theirs,  this 
pledgers',  personal  property,  or  that  it  is  the 
property  of  some  party  for  whom  the  pledger  is 
acting  as  agent,  factor,  commission  merchant, 
or  in  any  other  fiduciary  capacity,  and  that  said 
party  is  justly  and  truly  indebted  to  the  pledger 
in  an  amount  equal  in  value  to  the  value  of  the 
property  pledged,  as  specified  in  the  warehouse 
receipts,  for  moneys  paid  to  him,  or  paid  by  his 
order  and  for  his  account,  by  the  party  or 


Nora. — Liability  of  warehousemen  for  (foods  deliv- 
ered to  them. 

Warehousemen  are  only  ordinary  bailees  for  hire 
and  are  bound  only  to  common  care  and  diligence, 
and  are  liable  only  for  want  of  such  diligence  or 
care.  Edwards,  Bailments,  284;  Jones,  Bailments, 
97;  Story.  Bailments,  sec.  444;  Cailiff  v.  Dan  vera, 
Peake,  156 ;  Knapp  v.  Curtis,  9  Wend.,  80 ;  Foote  v. 
Storm.  2  Barb.. 828;  Bogert  v.  Height.  20  Barb., 261 ; 
Titaworth  v.  Winnegar,  61  Barb;,  148;  Myers  r. 
Walker.  81  111.,  868 ;  Buckingham  v.  Fisher,  70  111., 121 ; 
Hatehett  v.  Gibson,  18  Ata.,587;  Dimmick  v.  Mil., 
etc,  K.  R  Co.,  18  Wto.,  471 ;  MoCoUom  v.  Porter,  if 
La.  Ann.,  89;  Blln  v.  Mayo,  10  Vt,  56;  Taylor  v.  8e- 
crtot,  2  Disney,  298:  Gowks  v.  Pointer,  26  Miss.,  258; 
Kodgers  v.  Siophel.  82  Pa.  St.,  Ill ;  Ducker  v.  Bar- 
nett,  5  Mo.,  97 ;  Holtaclaw  v.  Duff,  27  Mo.,  892. 

The  keeper  of  a  private  bonded  warehouse  to  only 
liable  as  an  ordinary  warehouseman,  notwithstand- 
ing there  to  a  government  store-keeper  In  charge. 
MackUn  v.  Frarier,  9  Bush,  8;  Schwerin  v.  McKie,  5 
Hob.,  404  ;  8.  C,  61  N.  Y.,  180 ;  8.  C,  10  Am.  Rep.,  681 ; 
Oaflra  v.  Meyer,  48  N.  Y.  8up.  CL.  1 ;  8.  C,  75  N.  Y., 
280;  81  Am.  Bep.,  467. 

See  18  Otto. 


Delivery  to  a  third  person,  by  mistake  or  ik-rH- 
gence,  makes  a  warehouseman  liable  for  conversion. 
Devereaux  V.  Barclay,  2  B.  &  Aid.,  702 ;  Jeffcreon- 
ville  R.  R  Co.  v.  White,  6  Bush,  251 ;  Collins  v.  Burns, 
63  N.  Y.,  1 ;  Willard  v^Bi-idge,  4  Barb-  861 :  Ala.,  etc., 
R.  R  Co.  v.  Kid,  36  Ala.,  209. 

A  failure  or  refusal,  by  a  warehouseman,  to  de- 
liver on  demand  goods  entrusted  to  him,  to  prima 
facte  evidence  of  negligence,  sufficient  .to  cast  upon 
him  the  burden  of  accounting  for  non-delivery. 
Burnell  v.  N.  Y.,  etc.,  K.  R  Co.,  45  N  Y„  184 ;  8.  G, 
6  Am.  Rep.,  61 ;  Coleman  v.  Livingston,  36  N.  Y.  8up. 
Ct-,32;  S.  C.j  4o  How.  Pr.,488;  Fairfax  v.  N.  Y..etc., 
R  R  Co.,  43  N.  Y.  Sup.  Ct,  18;  8.  C,  67  X.  Y.,  11: 
Schwerin  v.  McKic,  5  Robt.,  404;  8.  C,  51  N.  Y..  180; 
10  Am.  Rep..  581 :  Steers  v.  Liverpool  8.  S.  Co.,  57  N. 
Y.,  1 ;  8.  G,  15  Am.  Rep..  453. 

Warehousemen  are  to  be  charged  only  upon  proof 
of  their  negligence  or  that  of  their  servants.  Aid- 
rich  v.  Boston  &  W.  R  R  Co.,  100  Mam. ,31 ;  8.  G,  1 
Am.  Rep.,  70 ;  Flnucane  v.  Small,  1  Bsp.,  816 ;  Gilbert 
v.  Dale,  5  Ad.  A  EL,  548. 


483 


Digitized  by 


Google 


352-367 


Supreme  Codrt  of  the  United  States. 


Oct.  Teem, 


consignee  making  the  pledge.  The  cashier  of  a 
bank,  or  the  secretary  of  any  insurance  com- 
pany, incorporated  or  working  under  any  law 
in  the  United  States  or  of  this  State,  is  hereby 
authorized  to  administer  the  oath  contemplated 
under  the  provisions  of  this  Act.  Any  devia- 
tion therefrom  shall  render  the  party  or  parties 
so  deviating,  liable  for  the  value  of  the  prop- 
erty, or  any  excess  in  value,  over  and  above 
the  amount  for  which  it  may  have  been  pledged, 
in  any  manner  specified  in  section  one  of  this 
Act,  and  to  prosecution  for  perjury,  and  also 
to  obtaining  money  under  false  pretenses. 

Sec.  5.  That  the  vendor's  lien  of  five  days' 
privilege,  now  allowed  in  commercial  transac- 
tions, for  the  payment  of  the  purchase  price, 
shall  not  be  affected  by  the  provisions  of  this 
Act,  except  in  case  in  which  a  warehouse  receipt 
has  been  pledged  as  collateral  for  money  bor- 
rowed. The  holder  of  the  warehouse  receipt 
shall  be  considered  and  held  as  the  actual  owner 
of  the  property  described  in  the  receipt,  and  no 
clause  in  this  Act  shall  operate  to  the  detriment 
or  injury  of  the  holder  of  a  warehouse  receipt, 
to  the  extent  of  the  value  of  the  property  speci- 
fied, made,  and  issued  in  accordance  with,  and 
under  the  provisions  of  this  Act;  Provided,  That 
where  the  factor,  agent  or  pledger  may  have 
wrongfully  pledged, In  violation  of  this  Act,  any 
[354]  property,  the  lien  of  the  owner  shall  be  valid, 
even  against  the  third  holder  of  the  warehouse 
receipt. 

Sec.  8.  That  all  warehouse  receipts,  as  by  this 
Act  provided,  shall  be  negotiable  by  indorse- 
ment in  blank  or  by  special  indorsement,  in  the 
same  manner  and  to  the  same  extent  as  bills  of 
exchange  and  promissory  notes  now  are." 

On  the  19th  of  March,  1877,  Basil  G.  Kiger, 
a  planter  in  Mississippi,  consigned  to  Aiken  & 
Watt,  his  factors  in  New  Orleans,  one  hundred 
and  ninety -six  bales  of  cotton,  with  instructions 
not  to  sell,  but  to  hold  for  further  directions  and 
better  prices.  The  cotton  reached  New  Orleans 
March  21,  and  was  stored  by  Aiken  &  Watt  in 
the  cotton  press  of  Sam.  Boyd  &  Co.  Aiken  & 
Watt  had  no  pecuniary  interest  whatever  in  the 
cotton,  and  Kiger,  the  consignor,  was  not  in- 
debted to  them.  On  the  contrary,  they  were 
largely  indebted  to  him.  On  the  26th  of  March 
Aiken  &  Watt  borrowed  of  the  Mechanics'  and 
Traders'  Insurance  Company  $4,500,  for  which 
they  gave  their  notes  to  the  Company,  payable 
in  forty  days,  at  eight  per  cent  interest,  secured 
by  a  cotton  press  receipt  of  Boyd  &  Co.,  of 
which  the  following  is  a  copy: 

"  New  Orleans,  March  26,  1877. 

Received  from  Aiken  &  Watt  the  following 
described  property,  to  wit:  one  hundred  bales 
cotton,  marked  <K>  ex.  Pargoud,  March 
21,  1877.  Shippers'  press.  (Printed  indorse- 
ment in  the  body  of  the  receipt:)  '  The  within 
cotton  will  not  be  delivered  except  on  the  return 
of  this  receipt  to  the  press,  properly  indorsed.' 
Deliverable  to  the  Mechanics'  and  Traders'  In- 
surance Co.  or  order. 

Sam.  Boyd  &  Co." 
Indorsement  on  the  back  of  the  receipt  printed : 
"  Deliver  to  or  order  the  within  de- 
scribed property.   The  above  order  is  accepted, 
and  the  property  is  transferred  Jo- 
Sam.  BotdA  Co." 
Afterwards,  on  the  8d  of  April,  Aiken  & 
Watt  borrowed  $2,600  more  from  the  Company, 
184 


and  gave  a  similar  press  receipt  for  ninety-six 
bales  as  security.  The  cotton  embraced  in  these 
receipts  was  that  which  belonged  to  Kiger. 

Before  the  maturity  of  these  notes,  Aiken  & 
Watt  failed.   The  notes  were  protested  for  non- 

Syment  when  due,  and  the  makers  were  adju- 
cated  bankrupts  June  16,  1877. 
On  the  18th  of  April,  1877,  Kiger  brought  this 
suit  against  Boyd  &  Co.,  to  recover  the  posses- 
sion of  his  cotton,  and  under  the  writ  which  was 
issued  the  cotton  has  been  delivered  to  him,  he 
giving  bond  according  to  law  to  return  it  in  case 
of  judgment  against  him  to  that  effect.  After- 
wards the  Insurance  Company  was  called  into 
the  suit  by  Boyd  &  Co.',  and  made  a  defendant 
by  Kiger.  The  Insurance  Company  answered, 
setting  up  its  claim  to  the  property.  Upon  the 
trial,  the  foregoing  facts  appearing,  the  jury 
were  instructed  to  render  a  verdict  in  favor  of 
Kiger  and  against  the  Insurance  Company. 

To  reverse  a  judgment  on  that  verdict  the  case 
is  now  here  by  writ  of  error. 

There  are  two  questions  in  this  case:  1,  wheth- 
er the  Insurance  Company  can  hold  the  cotton 
as  against  Kiger;  and  2,  whether,  if  it  cannot, 
Boyd  &  Co.  are  liable  for  the  amount  for  which 
their  receipts  were  pledged. 

1.  As  to  Kiger.  Before  the  Act  of  1876  it 
was  settled  by  numerous  decisions  in  Louisiana 
that  a  factor  could  not  pledge  for  his  own  debts 
the  property  of  his  principal.  Stetson  v.  Gurney, 
17  La.,  166 ;  Hadwn  v.  Ask,  1  La.  Ann.,  48-74; 
Miller  v.  Schneider,  19  La.  Ann.,  800 :  Young  v. 
Scott,  25  La.  Ann.,  818.  The  Act  of  1876  does 
not,  as  it  seems  to  us,  materially  enlarge  this 
power,  so  far  as  the  facts  of  this  case  are  con- 
cerned. It  makes  warehouse  receipts  the  repre- 
sentatives of  property  in  store  and  provides  for 
their  use  to  borrow  money  on  ;but  the  implication 
is  clear  that  their  use  in  that  way  by  a  factor  for 
more  than  the  value  of  his  interest  in  the  prop- 
erty would  be  wrongful  and  invalid  against  the 
owner.   This  we  do  not  understand  to  be  dis- 

6u ted  by  the  counsel  for  the  plaintiff  in  error, 
[is  claim  is,  that  there  was  in  this  case  no 
pledge,  but,  "  as  the  effect  of  the  stipulation  in 
the  press  receipts,"  '  'An  absolute  transfer  of  the 
legal  title  to  the  Insurance  Company  by  parties 
in  possession,  having  the  absolute  control  of  the 
property,  and  the  security  was  thus  taken  to 
enable  the  Insurance  Company  to  sell  the  cotton 
and  re  imburse  themselves  if  the  debt  was  not 
paid."  The  transaction  between  the  parties  was 
certainly  not  a  sale,  and  in  the  answer  of  the 
Company  it  is  distinctly  stated  that  the  cotton 
was  delivered  into  the  possession  of  the  Com- 
pany to  be  held  as  security  for  the  payment  of 
the  notes  given  for  the  money  borrowed.  Un- 
doubtedly the  possession  of  the  receipts  «tu 
equivalent  to  the  possession  of  the  property,  but 
the  title  which  the  Company  acquired  was  such 
as  grew  out  of  its  contract  with  the  factors. 
That  clearly  was  a  pledge  and  nothing  more. 
There  was,  1,  the  cotton;  2,  the  debt  for  the 
money  borrowed;  and,  8,  the  delivery  of  the 
property  into  the  possession  of  the  creditor,  to 
be  held  as  security  for  the  debt.  These  are  all 
the  elements  of  a  pledge,  and  fix  the  rights  of 
the  parties.  Aiken  &  Watt  were  the  pledgers, 
but  as  they  were  only  factors  and  had  no  inter- 
est in  the  property  as  against  Kiger,  the  owner, 
their  pledge  was  wrongful  and  invalid  as  to 
him.   The  pledge  was  by  a  factor  of  the  prop- 
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erty  of  his  principal,  in  which  he  had  no  inter- 
est whatever,  as  security  for  his  own  debt. 

2.  As  to  Boyd  &  Co.  They  were  simply 
warehousemen.  Their  duty  under  the  law  was 
not  to  issue  receipts  until  they  had  the  property 
actually  in  store,  and  not  to  deliver  the  prop- 
erty until  the  receipts  were  surrendered  for 
cancellation.  They  did  have  the  property  in 
store  when  they  save  the  receipts,  and  as  soon 
as  it  was  taken  from  them  by  judicial  process 
they  notified  the  Insurance  Company,  and  upon 
that  notice  the  Company  is  now  here  asserting 
its  title.  This  is  a  substantial  compliance  with 
their  obligation  not  to  deliver  without  a  surren- 
der of  the  receipts.  There  is  no  pretense  of 
fraud  or  collusion,  and  we  think  it  would  be  a 
surprise  to  warehousemen  to  be  told  that  when 
they  issued  their  receipts  for  property  in  store 
they  became  not  only  responsible  as  custodians 
of  the  property,  but  guarantors  of  its  title  to  the 
assignees  of  their  receipts.  Such  a  rule  would 
make  it  necessary  for  a  warehouseman,  before 
giving  a  receipt,  not  only  to  ascertain  whether 
he  had  the  property  actually  in  store,  but 
whether  the  title  of  the  bailor  was  valid  and 
unencumbered.  Certainly  this  could  not  have 
been  in  contemplation  when  warehouse  receipts 
were  made  by  statute  negotiable  and,  to  some 
extent,  evidence  of  ownership.  The  duty  of  the 
warehouseman  is  performed  when  he  gets  the 
property  into  his  own  possession  before  he 
issues  the  receipt,  and  transfers  that  possession 
when  demanded  to  the  lawful  holder  of  the  re- 
ceipt. 

In  this  case,  the  liability  of  Boyd  &  Co.  is  iust 
what  it  would  have  been  if  the  Company  had 
put  the  cotton  in  store  and  taken  a  receipt  to  its 
own  order.  The  fact  that  Aiken  &  Watt  orig- 
inally stored  the  property,  is  a  matter  of  no  im- 
portance so  far  as  Boyd  &  Co.  are  concerned. 
The  receipt  in  the  hands  of  the  Company  repre- 
sented the  cotton  stored  by  Aiken  &  Watt,  and 

Sve  the  Company  the  same  rights  it  woidd 
ve  had  if  the  cotton,  instead  of  the  receipt, 
had  been  handed  over.  The  Company  got  by 
the  receipt  such  interest  in  the  cotton  as  Aiken 
A  Watt  could  by  their  pledge  convey,  and  that 
is  all  Boyd  &  Co.  agreed  to  deliver  on  the  return 
of  their  receipt.  Boyd  &  Co.  cannot,  as  against 
the  Company,  say  they  never  had  the  cotton,  or 
that  they  did  not  promise  to  deliver  it  on  the 
return  of  their  receipt  by  the  lawful  holder. 
They  received  the  actual  possession  of  the  prop- 
erty from  Aiken  &  Watt,  and  that  possession 
they  agreed  to  deliver  to  the  Insurance  Com- 
pany when  called  on.  This,  as  has  just  been 
seen,  they  have  in  legal  effect  done,  and  the 
rights  of  the  parties  in  this  case  are  to  be  deter- 
mined precisely  as  they  would  be  if  the  Com- 
pany had  got  the  cotton  from  Boyd  &  Co.,  on 
the  surrender  of  the  receipts,  and  had  after- 
wards been  sued  by  Eiger  lor  its  possession. 
Tltc  judgment  it  affirmed. 
True  copy.  Teat: 

James  H.  McKenney,  Clerk,  8up.  Court,  U.  8. 
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TOWN  OP  SEVEN  HICKORY,  Plff.  in  Brr., 
v. 

GEORGE  B.  ELLERY. 
(See  8.  C,  13  Otto.  423-428.) 
IUinoii  law— when  operative. 
See  18  Otto 


A  Mil  passed  by  the  Legislature  of  Illinois  ana 
presented  to  the  Governor  before  the  Legislature 
adjourns,  becomes  a  law  under  the  Constitution  of 
that  State  when  stoned  by  the  Governor  after  the 
session  of  the  Legislature  has  been  terminated,  but 
within  ten  days  from  its  presentation  to  him. 

[No.  1115.] 

Submitted  Jan.  IS,  1881.  Decided  Mar.  U,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States,  for  the  Southern  District  of  Illinois. 
The  case  is  fully  stated  by  the  court. 
Mr.  John  M.  Palmer,  for  plaintiff  in  error. 
Messrs.  D.  T.  Mclntyre  and  8.  M.  Outturn, 
for  defendant  in  error. 

Mr.  Chief  Justice  Wsvite  delivered  the  opin- 
ion of  the  court: 

Article  IV.,  section  21  of  the  Constitution  of 
Illinois  is  as  follows: 

"Every  bill  which  shall  have  passed  the  Senate 
and  House  of  Representatives  shall,  before  it  be- 
comes a  law,  be  presented  to  the  Governor;  if  be 
approve,  he  shall  sign  it;  but  if  not,  he  shall  re- 
turn it,  with  his  objections,  to  the  House  in 
which  it  shall  have  originated;  and  the  said 
House  shall  enter  the  objections  at  large  on  their  [«*  J 
journal,  and  proceed  to  reconsider  it.  If,  after 
such  reconsideration,  a  majority  of  the  members 
elected  shall  agree  to  pass  the  bill,  it  shall  be 
sent,  together  with  the  objections,  to  the  other 
House,  by  which  it  shall  likewise  be  reconsid- 
ered; and  if  approved  by  a  majority  of  the  mem- 
bers elected,  it  shall  become  a  law,  notwithstand- 
ing the  objections  of  the  Governor  ;but  in  all  such 
cases  the  vote  of  both  Houses  shall  be  determined 
by  yeas  and  nays,  to  be  entered  on  the  journal 
of  each  House,  respectively.  If  any  bill  shall 
not  be  returned  by  the  Governor  within  ten  days 
(Sundays  excepted)  after  it  shall  have  been  pre- 
sented to  him,  the  same  shall  be  a  law,  in  like 
manner  as  if  he  had  signed  it,  unless  the  Gen- 
eral Assembly  shall,  by  their  adjournment,  pre- 
vent its  return;  in  which  case,  the  said  bill  shall 
be  returned  on  the  first  day  of  the  meeting  of 
the  General  Assembly  after  the  expiration  of 
said  ten  days,  or  be  a  law." 

The  single  Question  we  have  now  to  consider 
is  whether  a  bill  passed  by  both  Houses  and  pre- 
sented to  the  Governor  before  the  Legislature 
adjourns,  becomes  a  law  when  signed  by  the 
Governor  after  the  session  of  the  Legislature  has 
been  terminated  by  an  adjournment,  but  with- 
in ten  days  from  its  presentation  to  him.  Wc 
have  no  hesitation  in  saying  it  does.  There  is 
certainly  no  express  provision  of  the  Constitu- 
tion to  the  contrary.  All  that  instrument  re- 
quires is  that,  before  anv  bill,  which  has  passed 
the  two  Houses,  can  become  a  law,  it  shall  be 
presented  to  the  Governor.  If  he  approves  it, 
he  may  sign  it.  If  he  does  sign  it  within  the 
time,  the  bill  becomes  a  law.  That  is  not  said 
in  so  many  words,  but  is  manifestly  implied. 
After  a  biil  has  been  signed,  the  Legislature  has 
nothing  more  to  do  with  it.  Undoubtedly,  if 
the  Legislature  should  be  in  session  when  the 
signing  is  done,  it  would  not  be  inappropriate 
for  the  governor  to  communicate  his  approval 
to  one  or  both  the  Houses,  but  there  is  nothing 
in  the  Constitution  which  requires  him  to  do  so. 
The  filing  of  the  bill  by  the  Governor  in  the 
office  of  the  secretary  of  state  with  his  signature 
of  approval  on  it  is  just  as  effectual  in  giving  it  ■  4251 
validity  as  a  law,  as  its  formal  return  to  the 
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Legislature  would  be.  The  bill  becomes  a  law 
when  signed.  Everything  done  after  that  is 
with  a  view  to  preserving  the  evidence  of  its 
passage  and  approval. 

The  other  parts  of  the  article  of  the  Constitu- 
tion under  consideration  relate  only  to  what  is 
10  be  done  if  the  Governor  fails  to  indicate  his 
:ipproval  of  the  bill  by  signing  it.  If  the  Legis- 
lature continues  ic  session  and  he  positively  dis- 
approves the  bill,  he  may,  within  ten  days  from 
the  time  of  its  presentation  to  him,  return  it 
with  his  objections  to  the  House  in  which  it  orig- 
inated. Under  such  circumstances,  the  bill  can- 
not become  a  law  until  it  has  again  passed  both 
Houses,  and  this  time  by  a  majority  of  all  the 
members  elected.  Such  a  second  passage,  if 
secured  and  entered  on  the  journal,  makes  the 
bill  a  law  noth withstanding  its  disapproval  by 
the  Governor.  If  the  Governor  remains  passive, 
and  neither  signs  nor  returns  the  bill  within  ten 
days,  the  Legislature  being  at  the  time  in  ses- 
sion, it  becomes  a  law  without  his  approval. 

In  this  way  provision  is  made  for  every  case 
that  can  arise,  except  when  the  Governor  fails 
to  sign  the  bill  and  the  Legislature  adjourns  for 
the  session  before  the  expiration  of  the  ten  days. 
To  meet  such  a  state  of  things  it  was  provided 
that  the  Governor  might  return  the  bill  with  his 
objections  on  the  first  day  of  the  next  session, 
and  that,  if  he  did  not,  the  bill  was  then  to  be- 
come a  law.  If  he  did,  the  bill  must  again  be 
passed  over  his  objections  as  in  case  of  a  return 
before  an  adjournment  and  within  the  ten  days. 
If  thus  passed  it  became  a  law,  otherwise  not 
So  that,  under  the  Constitution  of  Illinois,  if  a 
bill  is  passed  by  both  Houses  of  the  Legislature 
it  becomes  a  law:  1,  when  approved  and  signed 
by  the  Governor  within  ten  days  after  its  pres- 
entation to  him;  2,  when  the  Legislature  being 
in  session,  the  Governor  fails  to  sign  the  bill  or 
return  it  with  his  objections  to  the  House  in 
which  it  originated  within  the  ten  days;  8,  when, 
after  being  returned  within  the  ten  days,  it  is 
passed  by  the  requisite  majorities  over  his  objec- 
tions; 4,  when,  if  the  session  of  the  Legislature 
terminates  by  an  adjournment  before  the  expira- 
tion of  the  ten  days,  he  fails  to  return  the  bill 
with  his  objections  the  first  day  of  the  next  ses- 
sion; and,  5,  when,  having  returned  it  with  ob- 
14261  ject>OD8  0D  tne  first  day  of  the  next  session,  it 
1  is  again  passed  by  the  requisite  majorities  in 

both  Houses.  And  it  becomes  a  law  at  the  time 
when  the  event  happens  which  is  to  give  it  va- 
lidity. In  the  present  case  the  bill  was  ap- 
proved and  signed  within  the  ten  days  and, 
therefore,  as  we  think,  it  became  a  law  from  the 
date  of  the  approval,  notwithstanding  the  Leg- 
islature was  not  in  session  at  the  time.  This  is 
in  accordance  with  the  ruling  of  the  Court  of 
Appeals  of  New  York  in  People  v.  Bouoen,  21 N. 
Y.,  517;  of  the  Supreme  Court  of  Louisiana  in 
State  v.  Fagan,  22  La.  Ann.,  545,  and  of  the 
Supreme  Court  of  Georgia  in  Solomon  v.  Cotnrs., 
41  Ga.,  157,  upon  provisions  somewhat  similar 
in  the  Constitutions  of  those  States.  In  the  last 
case  the  decision  was  put  on  the  ground  that 
the  practice  of  the  Governor  had  been  to  sign 
the  bills  within  the  limited  time,  whether  the 
Legislature  was  in  session  or  not,  but  not  after- 
wards. The  bill  of  exceptions  in  the  present 
case  shows  that  the  practice  in  Illinois  has  been 
to  sign  after  the  Legislature  had  adjourned. 

In  every  view  of  the  case,  we  think  thejudg- 
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NORTHWESTERN  MUTUAL  LIFE  IN-  [544] 
SURANCE  COMPANY,  Appt., 
v. 

GEORGE  P.  NEL80N,  Admr.  of  William 
Cook,  Deceased,  et  al. 

(See  8.  C,  13  Otto,  644-649.) 

Evidence  to  impeadi  mortgage  —  testimony  of 
mortgagor. 

1.  When  a  deed  or  mortgage,  regular  in  appear-, 
ance,  and  bearing:  the  genuine  signature  and  duly 
certified  acknowledgment  of  the  grantor  or  mortga- 
gor, la  attacked,  the  evidence  to  Impeach  it  should 
be  clear  and  convincing. 

2.  Where  the  testimony  of  the  mortgagor,  as  to 
the  manner  In  which  her  signature  to  the  mortgage 
was  obtained,  given  to  impeach  the  mortgage,  &  in- 
credible, it  to,  although  positive,  entitled  to  little 
weight. 

[No.  186.] 

Argved  Jan.  6, 1881.   Decided  Mar.  U,  1881 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Kansas. 
The  case  is  fully  stated  by  the  court. 
Mr.  D.  G.  Hooker,  for  appellant. 
Meters.  W.  J.  Buchanand  /no.  J.  IngmJla. 
for  appellee. 

Mr.  Justice  Woods  delivered  the  opinion  of 
of  the  court : 

The  Northwestern  Mutual  Life  Insurance 
Company,  appellant,  filed  its  bill  in  the  court 
below  for  the  foreclosure  of  a  mortgage  on  cer- 
tain lots  in  the  City  of  Wyandotte,  and  a  tract 
of  land  containing  sixty  acres  situate  outside 
that  city,  all  in  the  County  of  Wyandotte,  in 
the  State  of  Kansas,  alleged  to  have  been  exe- 
cuted by  William  Cook  and  Jane  Cook.his  wife,  [646] 
dated  December  10,  1874,  to  secure  the  bond 
of  William  Cook  for  $5,000. 

The  city  lots  were  the  property  of  William 
Cook,  but  the  tract  of  sixty  acres  was  the  sep- 
arate property  of  his  wife,  Jane  Cook. 

Jane  Cook  filed  her  answer,  in  which  she  ad- 
mitted the  execution  of  the  bond,  but  denied 
the  execution  of  the  mortgage  as  sf v  forth  in 
the  bill  of  complaint.  Her  account  oi  the  exe- 
cution of  the  mortgage,  as  given  in  her  answer, 
was  as  follows: 

'« This  defendant  alleges  that  on  or  about  the 
time  mentioned  in  the  plaintiff's  bill  as  the  time 
when  said  bond  and  mortgage  therein  set  out 
were  executed,  the  said  William  Cook,  her  hus- 
band, requested  her  (this  defendant)  to  sign  a 
mortgage  to  the  plaintiff  as  mortgagee,  to  se- 
cure a  loan  of  money  to  be  loaned  by  the  plaint- 
iff to  him,  said  William  Cook,  her  husband,  and 
informed  her  that  such  mortgage  was  upon  cer- 
tain lots  of  his,  in  Wyandotte  City,  and  upon 
this  defendant  asking  him,  her  said  husband, 
to  let  her  read  the  said  mortgage,  he,  her  said 
husband,  refused  to  permit  this  defendant  to 
read  the  same.  This  defendant  then  asked 
whether  said  mortgage  covered  her  land  out- 
side the  city,  and  was  told  by  her  said  husband 
that  it  did  not,  but  this  defendant  refused  to 
sign  the  same,  whereupon  her  said  husband 
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look  hold  of  this  defendant,  and  by  physical 
force  seated  this  defendant  in  a  chair  at  the  table 
and  put  a  pen  in  her  hand,  and  placing  his 
hands  on  this  defendant's  shoulder  and  arm, 
commanded  and  compelled  her  to  write  her 
name,  which  she  did  and  not  otherwise,  and 
not  of  her  own  free  will  and  accord;  but  that 
she  was  compelled  to  sign  said  mortgage  by 
force  and  threats  of  her  said  husband,  and  that 
the  same  was  signed  under  duress,  by  actual 
force,  physical  coercion,  and  the  use  of  vio- 
lence and  compulsion  of  her  said  husband,  and 
through  and  by  such  duress,  force,  physical 
coercion,  and  not  otherwise,  she  was  made  to 
sign  such  mortgage,  and  this  defendant  avers 
and  alleges  that  such  mortgage  is  not  her  deed. 

And  this  defendant  further  answering,  says 
that  afterwards,  when  Alison  Crockett,  the  of- 
ficer certifying  to  the  acknowledgment  of  said 
mortgage,  came  into  the  room  where  this  de- 
fendant was,  to  take  such  acknowledgment,  said 
Crockett  informed  defendant  that  said  mort- 
[546]  gage  was  upon  some  city  lots  belonging  to  her 
husband  and  did  not  cover  her  land.  That  de- 
fendant believed  said  declaration  to  be  true,  that 
'  Crockett  did  not  read  said  mortgage  to  defend- 
ant, or  otherwise  explain  the  contents  thereof, 
except  as  herein  stated;  that  defendant  did  not 
read  said  mortgage,  because  she  believed  the 
declaration  of  said  Crockett  to  be  true,  and 
feared  to  offend  her  husband  by  refusing  to  ac- 
knowledge the  signature  to  said  mortgage  as 
hers." 

Her  answer  further  alleged  as  follows: 
"  The  said  Alison  Crockett  was  the  ngent  of 
the  plaintiff  herein,  in  loaning  money  to  her 
said  husband,  William  Cook,  and  taking  said 
mortgage  in  security  therefor;  and  when  he  took 
said  acknowledgment  and  made  the  representa- 
tions aforesaid,  that  this  defendant's  land  was 
not  included  in  said  mortgage,  he  was  acting  as 
the  agent  of  the  plaintiff  herein,  and  that  be 
then  had  full  knowledge  and  well  knew  that 
the  land  above  described  (the  sixty  acre  tract) 
was;  the  property  of  this  defendant  and  was  in- 
cluded in  said  mortgage." 

To  this  answer  the  general  replication  was 
filed. 

William  Cook  having  died  before  the  com- 
mencement of  the  suit,  George  P.  Nelson,  ad- 
ministrator of  his  estate,  and  other  defendants, 
answered,  but  their  answers  are  immaterial,  as 
no  questions  are  involved  in  this  appeal  except 
such  as  arise  upon  the  answer  of  Jane  Cook. 

Upon  the  issue  made  by  the  pleadings,  proofs 
were  taken,  and  upon  final  hearing  the  court 
made  a  decree  foreclosing  the  mortgage  upon 
the  city  lots,  but,  as  to  the  sixty  acre  tract  the 
court  found  for  defendant,  Jane  Cook,  and  de- 
clared that  the  mortgage  was  not  a  lien  thereon, 
and  omitted  said  tract  from  the  decree  of  sale. 

The  Insurance  Company,  being  dissatisfied 
with  the  decree  of  the  court  below,  has  brought 
the  case  here  on  appeal. 

The  defense  relied  on  is,  that  the  signature  of 
Jane  Cook  to  the  mortgage  was  obtained  by 
means  of  the  false  representations  of  her  husband 
and  by  compulsion  through  the  application  of 
physical  force,  and  that  her  acknowledgment 
was  obtained  by  means  of  the  false  representa- 
i  ious  of  her  husband  and  the  officer  before  whom 
she  made  it,  in  respect  to  the  contents  of  the 
mortgage. 

See  18  Otto.  U.  S.,  Book  26 


The  defense  rests  mainly  upon  the  answer,  [5471 
and  upon  the  deposition  of  Mrs.  Cook. 

There  was  only  one  person  present  besides 
Mrs.  Cook,  when  the  mortgage  was  signed 
by  her.  This  was  her  husband,  William  Cook. 
And  there  were  only  two  persons  present  besides 
Mrs.  Cook  when  the  acknowledgment  of  the 
mortgage  was  taken.  These  were  William  Cook, 
her  husband,  and  Alison  Crockett,  Register 
of  Deeds  of  Wyandotte  County,  before  whom 
the  acknowledgment  was  made.  Of  these,  both 
William  Cook  and  Crockett  are  dead.  Jane 
Cook,  is,  therefore,  the  only  living  witness  of 
what  transpired  when  the  mortgage  was  signed 
and  acknowledged  by  her. 

She  admitted  her  signature  to  the  mortgage, 
but  said  it  was  obtained  in  the  following  man- 
ner: Cook,  her  husband,  came  in  and  asked  her 
to  sign  the  mortgage.  He  stated  that  it  covered 
the  town  lots  in  Wyandotte.  She  declined  to  sign 
it  What  then  took  place  is  thus  stated  by  Mrs. 
Cook:  "He  said  if  I  did  not  sign  that  mortgage 
he  would  come  off  down  town  and  go  to  drinking 
till  he  killed  himself,  these  arc  pust  the  words 
he  said,  and  then  from  that  he  said  he  was  going 
to  compel  me  to  sign  it,  and  then  as  I  say  he 
forced  me  into  the  chair,  he  took  me  and  set  me 
in  the  chair  and  held  me  there,  and  took  the 
pen  and  put  it  in  my  hand  and  guided  my  hand 
and  wrote  my  name  there." 

In  answer  to  the  question,  "How  is  it  that 
your  name  is  so  well  written  on  the  mortgage?" 
she  said,  "  After  he  got  through  he  took  the 
pen  and  straightened  the  places." 

She  further  testified  as  follows: 

"After  the  mortgage  was  signed,  Crockett 
came  in.  He  asked  me  '  Where  is  the  papers, 
are  you  going  to  sign?'  Mr.  Cook  spoke  up 
and  said  '  it  is  already  signed.'  He  asked  me 
then  if  I  signed  it.  I  did  not  say  anything. 
Mr.  Cook  stood  between  me  and  Mr.  Crockett; 
he  as  much  as  told  me  to  keep  my  mouth  shut 
by  his  motions.  He  looked  me  right  in  the 
face." 

She  further  testified  that  Crockett  did  noi  ex- 
plain to  her  the  contents  of  the  mortgage  before 
taking  her  acknowledgment.  He  simply  told 
her  that  the  mortgage  was  nothing  to  injure 
her,  that  it  was  on  property  dowu  on  Minne- 
sota Avenue. 

The  complainant  introduced  in  evidence  the 
original  mortgage  and  also  the  original  of  a 
draft,  which  Mrs.  Cook  testified  bore  her  in-  [548] 
dorsement,  and  her  original  deposition  in  this 
case  bearing  her  signature.  The  evidence  of 
three  experts  in  handwriting  was  also  intro- 
duced for  complainant.  They  all  testified  that 
the  signature  of  Mrs.  Cook  to  the  mortgage  and 
deposition  and  her  indorsement  of  the  draft 
were  written  by  the  same  person;  that  the  sig- 
nature to  the  mortgage  appeared  to  be  in  the 
same  natural  and  voluntary  hand  as  the  other 
signatures,  and  that  upon  inspection  through  a 
glass  showed  no  signs  of  having  been  touched 
up  or  altered. 

The  three  original  signatures  were  exhib- 
ited to  the  court.  An  inspection  of  them  with 
the  naked  eye  satisfies  us  that  Mrs.  Cook's  state- 
ment that  her  signature  to  the  mortgage  was 
made  in  the  manner  described  in  her  deposi- 
tion cannot  be  true.  It  is  as  free  and  natu- 
ral as  her  signature  to  her  deposition  or  her  in- 
dorsement of  the  draft.  It  bears  no  signs  of 
28  487 

Google 


Digitized  by 


Supreme  Court  or  the  United  States. 


Oct.  Term. 


constraint,  as  'would  inevitably  have  been  the 
case  if  she  had  reluctantly  held  the  pen  and  it 
had  been  guided  by  another  hand  and  will.  It 
bears  no  signs  of  any  change  or  filling  up  or 
straightening.  On  this  subiect,  the  inspection 
of  the  signatures  leaves  no  doubt  in  our  minds. 
The  narrative  of  Mrs.  Cook  in  regard  to  the 
manner  in  which  her  signature  to  the  mortgage 
was  made,  is  contradicted  by  the  signature  it- 
self, and  a  comparison  of  it  with  the  others  put 
in  evidence.  How,  then,  can  we  give  credence 
to  her  testimony,  touching  the  representations 
of  her  husband  in  relation  to  the  contents  of  the 
mortgage  and  her  account  of  the  manner  in 
which  her  acknowledgment  was  taken? 

When  a  deed  or  mortgage,  regular  in  appear- 
ance, and  bearing  the  genuine  signature  and 
duly  certified  acknowledgment  of  the  grantor 
or  mortgagor  is  attacked,  the  evidence  to  im- 
peach it  should  be  clear  and  convincing. 

In  the  case  of  Rowland  v.  Blake,  97  U.  S., 
634  [XXIV.,  1027],  this  court  said:  "The  bur- 
den rests  upon  the  moving  party  of  overcoming 
the  strong  presumption  arising  from  the  terms 
of  a  written  instrument  If  the  proofs  were 
doubtful  and  unsatisfactory,  if  there  is  a  fail- 
ure to  overcome  this  presumption  by  testimony 
entirely  plain  and  convincing  beyond  reason- 
able controversy,  the  writing  will  be  held  to 
express  correctly  the  intention  of  the  parties. 
A  judgment  of  the  court,  a  deliberate  deed  or 
writing,  are  of  too  much  solemnity  to  be  brushed 
away  T>y  loose  and  inconclusive  testimony." 
See,  also,  Shelburne  v.  Inchiquin,  1  Bro.  Ch., 
888,  841;  Henkle  v.  Royal  Amir.  Co.,  1  Ves., 
Sr.,  817;  Townshend  v.  Stangroom,  6  Ves.  Jr., 
328,888;  GiUcspie  v.  Moon,  2  Johns.  Ch.,  585; 
Lyman  v.  Ins.  Oo.,  2  Johns.  Ch.,680;  Graves  v. 
Ins.  Co.,  2  Cranch,  444. 

The  acknowledgment  of  a  deed  can  only  be 
impeached  for  fraud,  and  the  evidence  of  fraud 
must  be  clear  and  convincing.  Russell  v.  Bap. 
Tlieohq.  Union,  73  111.,  887. 

In  this  case,  the  testimony  of  Mrs.  Cook 
touching  the  manner  in  which  her  signature  to 
the  mortgage  was  obtained,  is  so  incredible  that 
her  account  of  the  way  in  which  her  acknowl- 
edgment was  taken  is  entitled  to  little  weight. 

We  have  not  thought  it  necessary  to  consider 
the  question  whether,  under  the  Statute  of  Kan- 
sas, the  communication  between  herself  and  her 
late  husband,  testified  to  by  Mrs  Cook,  are  ad- 
missible in  evidence. 

It  is  unnecessary  to  discuss  the  other  evidence 
in  this  case.  It  is  sufficient  to  say  that  it  is  en- 
tirely circumstantial,  and  its  weight  is  decided- 
ly against  the  defense  set  up  by  Mrs.  Cook. 

We  are  of  opinion  that  there  was  no  evidence 
in  the  case  sufficient  to  overcome  the  effect  of 
the  mortgage  and  the  officer's  certificate.  The 
circuit  court  should,  therefore,  not  have  ac- 
cepted the  sixty  acre  tract  from  its  decree  of 
foreclosure.  For  this  error  die  decree  mutt  be 
reversed,  and  the  cause  remanded  with  directions 
to  enter  a  decree/or  complainant,  in  conformity 
with  this  opinion. 

True  oopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 
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WILLIAM  H.  SEWARD  et  ax..,  Appts., 
v. 

JEAN  BAPTISTE  COMEAU,  Sheriff,  et  ku 
102  US  161 

1.  The  fact  that  a  sheriff  advertised  to  sell  in 
parcels  presents  no  ground  for  an  injunction. 

2.  Appellants  cannot  object  to  the  removal  of  a 
cause  to  the  Circuit  Court,  when  it  was  brought 
about  on  their  application. 

[No.  240.] 

Submitted  Mar.  S,  1881.  Decided  Mar.  tl,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
Same  case  on  motion  to  dismiss,  ante,  86. 
The  case  is  stated  by  the  court. 
Messrs.  John  D.  McPherton,  Galderon  Car- 
lisle, A.  Porter  Morse  and  H.  N.  Ogden,  for 
appellants. 

Messrs.  Edwin  T.  Merrick  and  O.  W. 
Race,  for  appellees. 

Mr.  Chief  Justice  Wsvite  delivered  the  opin- 
ion of  the  court : 

We  think  the  court  below  was  right  in  dis- 
solving the  injunction  which  had  been  obtained 
in  the  state  court  and  dismissing  the  bill. 
There  cannot  be  a  doubt  from  the  evidence 
that  the  Magenta  plantation  contains  in  fact 
the  full  quantity  of  land  which  was  guarantied, 
and  that  the  deficiency,  if  there  is  any,  arisen 
from  a  mistake  in  the  description  of  one  of  the 
parcels  intended  to  be  conveyed.  The  grantee 
was  put  in  actual  possession  of  the  whole  planta- 
tion, and  he  and  those  claiming  under  him  .have 
never  been  disturbed  since.  Mo  person  has  ever 
set  up  any  adverse  claim  whatever,  either  to  the 
possession  or  the  title.  The  complainants  ha vc- 
shown  no  reason  to  fear,  that  they  will  ever  be 
disquieted,  and  certainly  they  have  not  proven 
that  tlrey  were  in  danger  of  eviction.  They 
have  never  asked  a  correction  of  the  mistake  in 
the  description,  if  any  there  is,  and  it  is  by  no 
means  certain  that  the  language  of  the  whole 
deed  does  not  really  embrace  what  it  is  claimed 
has  been  omitted. 

What  we  have  thus  said  applies  to  all  the  al- 
leged defects  in  the  title.  No  adverse  claim  ha* 
been  set  up  by  anyone,  and,  so  far  as  anything 
appears,  there  is  no  danger  whatever  that  the 
complainants  will  be  disturbed  in  their  posses- 
sion, cither  because  patents  have  not  been  is- 
sued, or  because  Mrs.  Delhommer  was  not  au- 
thorized by  the  court  to  obtain  a  judicial  sepa- 
ration of  property. 

The  fact  that  the  sheriff  advertised  to  sell  in 
parcels,  presents  no  ground  for  an  injunction. 
As  the  injunction  granted  by  the  state  court 
has  been  dissolved  and  the  bill  dismissed,  wc 
need  not  inquire  whether  the  proceeding  by  ex- 
ecutory process  in  the  state  court  was  re- 
moved; to  the  Circuit  Court  or  not.  The  parties 
may  now  proceed  with  the  execution  of  that 
process  in  such  manner  as  they  shall  be  advised 
is  proper.  The  appellants  cannot  object  to  such 
removal  as  was  actually  effected  to  the  Circuit 
Court,  because  it  was  brought  about  on  their  ap- 
plication. 

Affirmed. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  9. 
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Bacon  v.  Bank.  Derrick  v.  R.  RCo. 
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HENRY  M.  BACON.  Assignee  of  Joseph 
Brunswick  et  au,  Bankrupts,  Piff.  in  Err. 
v. 

INTERNATIONAL  BANK  OP  CHICAGO. 

Bights  of  assigned  in  bankruptcy— right  of  bank 
to  collateral  securities — creditors— effect  of 

i3i  US  ccxvi  appx 

L  An  assignee  In  bankruptcy  has  only  such  rights 
of  property  as  the  bankrupt  had  when  the  pro- 
ceedings In  bankruptcy  were  commenced. 

2.  Where  notes  were  assigned  to  a  bank  as  collat- 
eral security  to  a  debt  owing  It,  the  bank  had  the 
right  to  collect  the  notes  as  they  fell  due  and  apply 
the  proceeds  to  the  payment  of  the  debt. 

3.  where  this  was  done  more  than  two  months  be- 
fore the  proceedings  Id  bankruptcy  were  begun,  and 
there  Is  no  allegation  of  bad  faith,  the  title  of  the 
bank  was  good  as  against  the  creditors  of  the  bank- 
rapt. 

4.  As  the  bankrupt  cannot  call  on  the  bank  to  re- 
turn the  notes  until  the  debt  for  which  the  security 
was  given  is  paid,  theaaei|nee^cannot. 

Argued  Mar.  S,  1881.  '  Decided  Mar.  Ml,  1881. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  fully  stated  by  the  court. 
Messrs.  D.  W.  Jackson  and  Thomas  Dent, 
for  plaintiff  in  error. 

Mr.  A.  M.  Pence,  for  defendant  in  error. 

Mr.  Chief  Justice  Wavite  delivered  the  opin- 
ion of  the  court: 
The  facts  of  this  case  brjefly  stated  are  these: 
In  1876,  the  firm  of  Brunswick.  Brothers, 
Stephani  &  Hart  Company  was  engaged  in  the 
business  of  making  and  selling  billiard  tables 
at  Chicago  and  St.  Louis.  In  August  or  Sep- 
tember of  that  year  this  firm  agreed  to  sell  the 
J.  M.  Brunswick  &  Balke  Company  the  stock 
and  branch  of  the  business  at  St.  Louis,  for 
which  the  purchasing  company  was  to  give, 
when  the  stock  was  transferred,  its  notes  of 
$1,000  each  payable  three  months  from  date, 
and  the  balance  of  the  invoice  when  taken  was 
to  be  divided  into  monthly  notes  of  $1,000  each, 
the  first  to  fall  due  four  months  from  date,  and 
one  each  month  thereafter  until  the  whole  price 
was  paid.  The  three  notes  due  three  months 
after  date  were  to  be  delivered  the  selling  firm 
when  the  transfer  of  the  stock  was  made,  but 
the  others  were  to  be  deposited  with  the  Inter- 
national Bank  of  Chicago,  with  instructions 
that  they  be  delivered  one  month  before  their 
maturity. 

The  invoice  when  taken  amounted  to  $12,000. 
The  stock  was  transferred  and  notes  executed 
according  to  the  agreement,  September  9, 1876. 
The  three  first  to  fall  due  were  at  once  handed 
over  to  the  selling  firm  and  the  others  deposited 
in  Bank  as  agreed.  The  firm  of  Brunswick 
Brothers,  Stephani  &  Hart  Company  was  dis- 
solved in  September,  1876,  and  all  its  assets 
passed  on  the  dissolution  to  the  firm  of  Bruns- 
wick, Stephani  &  Hart,  which  was  its  successor 
in  the  business. 

On  the  16th  of  September  the  new  firm 
agreed  that  the  Bank  might  hold  the  nine  notes 
then  in  its  possession  as  collateral  security  for 
the  indebtedness  of  the  firm  to  the  Bank,  which 
then  existed  or  which  might  thereafter  be  cre- 
ated. The  firm  was  at  the  time  owing  the  full 
amount  of  the  notes,  a  part,  at  least,  of  which 
8ee  18  Otto. 


was  for  a  debt  incurred  under  a  promise  to  give 
the  notes  as  collateral  when  they  were  obtained. 

Proceedings  in  bankruptcy  were  instituted 
against  Brunswick,  Stephani  &  Hart,  on  the 
29th  of  November,  1876,  and  they  were  adju- 
dicated bankrupts  on  the  16th  of  the  following 
December.  On  the  8d  of  February  1877,  the 
other  members  of  the  firm  of  the  Brunswick 
Brothers,  Stephani  &  Hart  Company  filed  then- 
petition  in  bankruptcy,  and  on  the  same  day 
they  were  adjudicated  bankrupts  and  made  par- 
ties to  the  former  proceeding. 

The  J.  M.  Brunswick  &  Balke  Company  paid 
the  notes  to  the  Bank  as  they  fell  due,  and  the 
payments  as  made  were  applied  to  the  liquida- 
tion of  the  debt  for  which  they  were  held  as 
collateral.  On  the  25th  of  June,  1877,  the  as- 
signee in  bankruptcy  of  the  bankrupt  firms 
commenced  this  suit  in  trover  against  the  Bank 
to  recover  damages  for  the  unlawful  conversion 
of  the  notes  and  the  moneys  collected  thereon. 

This  statement, which  is  not  disputed,  shows 
clearly,  as  we  think,  that  the  court  below  com- 
mitted no  error  in  directing  a  verdict  in  favor 
of  the  Bank.  The  makers  of  the  notes  do  not 
complain  of  what  was  done  between  the  Bank 
and  the  payees.  They  owed  the  debt  repre- 
sented by  the  notes  and  have  paid  it  to  the  Bank 
as  it  fell  due.  As  the  payments  were  made  they 
got  up  their  notes.  The  rights  of  the  assignee 
against  the  Bank  are  only  such  as  the  bank- 
rupts themselves  had  when  the  proceedings  in 
bankruptcy  were  commenced.  That  the  St. 
Louis  firm  owed  the  debt  to  the  Chicago  firm, 
whether  the  notes  were  ever  delivered  by  the 
Bank  or  not  under  the  terms  of  the  deposit,  is 
conceded.  That  debt  was  assigned  to  the  Bank 
as  collateral.  Such  is  the  legal  effect  of  the 
agreement  between  the  Bank  and  the  firm. 
That  gave  the  Bank  the  right  to  collect  the 
notes  as  they  fell  due,  and  apply  the  proceeds 
to  the. discharge  of  the  debt  to  secure  which  the 
transfer  was  made.  This  was  done  more  than 
two  months  before  the  proceedings  in  bankrupt- 
cy were  begun,  and  there  is  no  allegation  or 
suspicion  of  bad  faith.  This  mode  the  title  of 
the  Bank  good  as  against  the  creditors  of  the 
bankrupts.  Certainly  the  bankrupts  cannot 
call  on  the  Bank  to  return  the  notes  until  the 
debt  for  which  the  security  was  given  is  paid. 
No  more  can  the  assignee. 

The  judgment  is  affirmed. 
True  copy.  Test : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


ELIZA  JANE  DENNICK,  Admrx.,  otc.,  of 
Nathahiel  Derrick,  Deceased,  Plff.  in 
Err. 

v. 

CENTRAL  RAILROAD   COMPANY  OF 

NEW  JERSEY. 

(See  8.  C,  13  Otto,  11-ZL) 

Bight  of  action,  how  enforced— action  for  death 

when  enforced — distribution. 

L  Wherever,  by  either  the  common  law  or  the 
statute  law  of  a  State,  a  right  of  action  has  become 
fixed  and  a  legal  liability  incurred,  that  uabiUty  may 
be  enforced  and  the  right  of  action  pursued  in  any 
court  which  has  lurtodiction  of  such  matters,  and 
can  obtain  Jurisdiction  of  the  parties. 
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Supreme  Coubt  of  the  United  States, 


Oct.  Tebm. 


2.  When  the  statute  of  a  State  gives  a  remedy  for 
t  he  death  of  a  person  caused  by  the  negligence  of 
another,  and  provides  that  the  action  shall  be 
brought  by  the  personal  representative  of  such  de- 
ceased person,  held,  that  the  personal  representa- 
tive appointed  in  a  State  other  than  that  wherein 
the  death  occurred,  may  bring  such  action  in  the 
courts  of  the  State  in  which  he  was  so  appointed. 

3.  The  courts  of  the  State  where  the  action  is 
brought  can  compel  distribution  of  the  amount  re- 
ceived, in  the  manner  prescribed  by  such  statute. 

[No.  210.] 

Argued  Jan.  £6,  1881.    Decided  Mar.  21,  1881. 

[  N  ERROR  to  the  Circuit  Court  of  the  United 
I.  States  for  the  Northern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Mr.  Amaia  J.Parker  .for  plaintiff  in  error: 

The  New  York  court,  having  acquired  ju- 
risdiction of  the  parties,  had  full  power  to  deter- 
mine their  relative  rights  and  liabilities  in  this 
controversy. 

"The  judiciary  power  of  every  government 
(said  Alexander  Hamilton)  looks  beyond  its 
local  or  municipal  laws,  and  in  civil  cases  lays 
hold  of  all  subjects  of  litigation  between  parties 
within  its  jurisdiction,  though  the  causes  of  dis- 
pute are  relative  to  the  laws  of  the  most  distant 
part  of  the  globe.  Those  of  Japan  not  less  than 
of  New  York,  may  furnish  the  objects  of  legal 
discussion  to  our  court." 

The  Federalist,  No.  82  ;  see,  Westlake's  Pri- 
vate Int.  Law,  p.  54,  sec.  58;  p.  105,  sec.  120,  8 
Steph.  Com.,  451;  4  Phillim.  Int.  Law,  648. 

Nor  was  there  any  distinction  in  this  respect, 
whether  the  cause  of  action  was  ex  contractu  or 
cx  delicto. 

Rafael  v.  Verelst,  2  W.  Bl.,1055;  Scott  v.  Sey- 
mour, 1  Hurl.  &  C,  219;  Phillips  v.  Eyre,  L. 
It.  (6  Q.  B.),  1,  28-80  ;  Madrazo  v.  Willes,  8  B. 
A  Aid.,  853;  Mostyn  v.  Fabrigas,  Cowp.,  181; 
1  Sm.  Lead.  Cas.,  840  (marg.) ;  Dc  la  Vega  v. 
Vianna,  IB.  &  Ad.,  284. 

Tho  same  principle  has  been  recognized  and 
applied  without  qualification  in  the  courts  of 
this  country. 

(a)  To  cases  arising  on  contracts. 

Cox  v.  U.  S.,  6  Pet.,  172;  Caldwell  v.  Carring- 
ton,  9  Pet.,  86;  Green  v.  Van Buskirk,  7  Wall.; 
139  (74  U.  S.,  XIX.,  109) ;  King  v.  Sarria,  69 
N.  Y.,  24;  Barrell  v.  Benjamin,  15  Mass.,  854; 
Robert*  v.  Knights,  7  Allen  (Mass.),  449;  Miller 
v.  Black,  2  Jones,  L.  (N.  C),  841;  Ruse  v.  Int. 
Co.,  28  N.  Y.,  516,  521. 

(b)  To  personal  injuries  or  torts. 
McKenna  v.  Fisk,  1  How.,  241 ;  McConnick 

v.  R.  R.  Co.,  49  N.  Y.,  803,  308;  Boynton  v. 
Boynton,  43  How.  Pr.,383  ;  Johnson  v.  Dalton, 
1  Cow.  (N.  Y.),  548;  Smith  v.  Bull,  17  Wend. 
(N.  Y.),  823;  Stoutv.  Wood,  1  Blackf.  (Ind.),  71; 
Lister  v.  Wright,  2  Hill  (N.  Y.),  320  ;  Gardner 
v.  Thomas,  14  Johns.  (N.  Y.),  184 ;  Glen  v. 
Hodges,  9  Johns.  (N.  Y.),  68;  Smith  v.  Butler, 
1  Daly  (N.  Y.),  508;  Mclvor  v.  MeCabe,  26  How. 
Pr.,  257;  Hull  v.  Vreeland,  42  Barb.  (N.  Y.),548; 
Utourette  v.  Clarke,  45  Barb.  (N.  Y.),  327  ; 
DeWitt  v.  Buchanan,  54  Barb.  (N.  Y.),  31  ; 
Newman  v.  Goddard,  3  Hun  (N.Y.),  70;  Watts 
v.  Thomas,  2  Bibb  (Ky.),  458;  Wall  v.  Hoskins, 
5  Ired.  (N.  C),  177;  Shipp  v.  McCraw,  8  Mur- 
phy (N.  C),  463  ;  Walters  v.  Breeder,  8  Jones, 
L  (-N.  C).  64;  R.  Co.  v.  SchoU,  16  Md.,  882  ; 
R.  Co.  v.  Miller,  19  Mich.,  305;  Ackersonv.  R. 
Co.,  31  N.  J.  L.,  809. 

As  the  rule  is  founded  on  the  principle  of 
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comity,  the  foreign  law  will  only  be  recognized 
and  enforced  by  the  lex  fori,  "When  not  con- 
trary to  its  own  public  policy,  nor  to  abstract 
justice  nor  pure  morals.' 

King  v.  Sarria,  09  N.  Y.,  24, 81;  Phillips  v. 
Eyre  (supra) ;  Wall  v.  Hoskins  (supra). 

But  it  is  no  objection  that  all  the  parties  to 
the  suit  are  aliens  or  non-residents,  and  that  the 
cause  of  action  arose  abroad.  , 

Rafael  v.  Verelst  (supra) ;  Johnson  v.  Dalton 
(supra);  Mason  v.  The  Blaireau,  2  Cranch,  240, 
264  ;  Barrell  v.  Benjamin  (supra) ;  Robeits  v. 
Knights  (supra);  Watts  v.  Thomas  (supra);  Dc 
Witt  v.  Buclianan (supra);  Ncwmanx.  Goddanl 
(supra);  Latourette  v.  Clarke  (supra);  Gardner 
v.  Thomas  (supra);  SmiVi  v.  Spinola,  2  Johns. 
N.  Y.,  198;  Smith  v.  Butler  (supra);  Melanv. 
Fitzjames,  1  Bos.  &  P.,  138  ;  Miller  v.  Black 
(supra) ;  McCormick  v.  R.  R.  Co.  (supra) ;  Dr. 
La  Vega  v.  Vianna  (supra);  Walters  v.  Breeder, 
(supra);  Ruse  v.  Ins.  Co.  (supra);  Ackerson  v. 
R.  Co.  (supra). 

If,  however,  in  this  respect  the  rule  as  be 
tween  Nations  were  otherwise,  it  would  not  af- 
fect the  right  of  citizens  of  one  State  to  sup  in 
the  courts  of  another,  as  under  the  Federal  Con- 
stitution, they  cannot  be  regarded  as  foreigners. 
"The  citizens  of  each  State  shall  be  entitled  to 
all  privileges  and  immunities  of  citizens  in  the 
several  States,"  including  the  right  to  pursue 
the  same  legal  remedies. 

Barrell  v.  Benjamin  (supra) ;  Mclvor  v.  Me- 
Cabe (supra) ;  Miller  v.  Black  (supra) ;  Bk.  v. 
Earle,  13  Pet.,  520. 

The  rule  has  been  specially  applied  to  foreign 
corporations;  and  actions  have  been  sustained 
in  the  courts  of  one  State  for  in  juries  to  persons 
and  property  caused  by  negligence  in  operating 
railways  in  other  States. 

BisseU  v.  R.  R.  Co.,  22  N.Y.,  258;  McCormick 
v.  Pa.  R.  R.  Co.  (supra);  Ins.  Co.  v.  R.  R.  Co., 
11  Hun  (N.  Y.),  182. 

There  is  no  reason  in  morals  or  justice  or 
policy,  why  the  same  rule  should  not  be  ap- 
plied to  all  causes  of  action  of  the  same  class 
and  character  (transitory  actions  for  injuries  to 
persons  and  property),  whether  they  are  recog- 
nized by  the  common  law  or  are  created  by 
statute  to  meet  new  exigencies  of  modern  life. 
The  claim  of  comity,  on  which  the  rule  is 
founded,  is  as  urgent  and  unanswerable  in  the 
one  case  as  in  the  other. 

It  is  held  that  the  local  statutes  of  the  State 
cannot  ex  proprio  vigore,  have  any  extraterri- 
torial application  or  force,  with  the  single  ex- 
ception that  they  may  extend  for  the  purposes 
of  civil  rights  and  remedies  over  its  citizens  on 
board  of  their  steamers  or  vessels  on  the  "  high 
seas." 

Crapo  v.  Kelly,  16  Wall. ,  610  (88  U.  S. ,  XXI. , 
430);  Sherlock  v.  Atting,  93  U.  8.,  99  (XXIII.. 
819);  McDonaldv.  Mallory,  77  N.Y.,  547;  Whit 
ford  v.  R.  R.  Co.,  28  N.  Y.,  465;  Vandetenter  v. 
R.  R.  Co.,  27 Barb.  (N.  Y.),  244;  Mahler  v.  Trans. 
Co.,  35  N.  Y.,  852;  State  v.  R.  Co.,  45  Md.,  41; 
R.  R.  Co.y.  Miller  (supra);  R.  R.  Co.  v.  Lacy,  4U 
Ga. ,  461 ;  McCarthy  v.  R.  R.  Co. ,  18  Kan. ,  48;  R. 
R.  Co.  v.  Eakin,  46  Tenn.  (6  Cold.),  582. 

But  nearly  all  these  cases  at  the  same  time, 
expressly  recognize  the  right  to  a  remedy  in 
any  State  where  jurisdiction  of  the  parties  is 
obtained,  upon  a  cause  of  action  accruing  in 
and  given  by  the  statute  of  another  State. 
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The  New  York  and  New  Jersey  Statutes  are 
clearly  remedial,  as  held  by  the  courts  of  those 
States. 

Beach  v.  Steamboat  Co.,  80  Barb.  (N.  Y.),  488; 
Otdflcld v.  R  RCo.,BK  D.  SmithjN.  Y.),  108. 

Mturt.  Henry  O.  DeForett  and  Robert  W. 
DoForert,  for  defendant  in  error: 

The  plaintiff,  an  administratrix  deriving  her 
authority  only  from  the  local  law  of  New  York, 
has  no  cause  of  action  conferred  upon  her  by 
the  New  Jersey  Statute.  That  Statute  has  no 
exterritorial  force,  and  only  gives  a  cause  of  ac- 
tion to  a  personal  representative  appointed  un- 
der the  laws  of  New  Jersey  when  the  death 
occurred  in  New  Jersey. 

Maekay  v.  R.  R.  Co.,  14  Blatchf.,  65;  Whit- 
ford  v.  R.  R.Co.,2S  N.  Y,  465;  Beaelt  v.  Steam- 
boat  Co.,  80  Barb.,  488;  Woodard  v.  R.  R.  Co.,  10 
Ohio  St. ,  120;  Richardson  v.  R.  R.  Co. ,  98  Mass. , 
85, 1867,  the  highest  courts  of  other  States  con- 
cur in  the  principles  of  the  above  decisions. 

McCarthy  v.  R.R.  Co. ,  18  Kan.,  47, 1877;  State 
v.  R.  R.Co.,46  Md.,  41;  Needhamv.  R.  R.  Co., 
88  Vt.,  294;  R.  R.  Co.  v.  Cragin,  71  111.,  177. 

[17]       Mr.  Jvttice  Miller  delivered  the  opinion  of 
Mre  court: 

The  plaintiff  in  error  brought  her  suit  in  a 
state  court  of  New  York  to  recover  damages 
for  the  death  of  her  husband  by  an  accident  on 
the  defendant's  railroad. 

The  Railroad  Company  entered  an  appear- 
ance and  removed  the  case  into  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  New  York,  on  the  ground  that  the 
plaintiff  was  a  citizen  of  New  York  and  the  de- 
lendant  a  Corporation  of  the  State  of  New  Jer- 
sey. The  complaint  filed  in  the  circuit  court 
alleges  that  plaintiff  was  widow  and  her  chil- 
dren were  next  of  kin  to  the  decedent,  and  that 
she  was  administratrix  of  his  estate,  appointed 
by  the  proper  court  in  New  York.  Other  alle- 
gations showed  the  death  of  the  husband  by 
negligenceof  thedefendant,  and  claimed  $15,000 
damages. 

The  answer  of  defendant  denied  the  negli- 
gence, but  admitted  the  death  by  the  train  run- 
ning off  the  track  in  New  Jersey,  and  that 
there  were  a  widow  and  next  of  kin,  and  that 
plaintiff  had  been  appointed  administratrix  by 
the  surrogate  of  Albany  County,  New  York.  * 

The  parties  waived  a  jury,  and  plaintiff  in- 
troduced evidence  tending  to  prove  the  negli- 
gence charged,  and  rested. 

Whereupon  the  court  ruled  that  for  the  loss 
of  her  husband  accruing  in  the  State  of  New 
Jersey,  under  the  special  statute  of  that  State 
on  that  subject,  plaintiff  could  not  recover  in 
:hat  action,  and  gave  Judgment  for  the  defend- 
ant, to  which  this  writ  of  error  is  prosecuted. 

It  is  understood  that  this  decision  rested 
solely  upon  the  proposition  that  the  liability  for 
the  death  of  a  party  by  a  civil  action  for  dam- 
ages, under  the  Statute  of  New  Jersey,  can  be 
enforced  by  no  one  but  an  administrator,  or 
other  personal  representative  of  the  deceased, 
appointed  by  the  authority  of  that  State.  And 
the  soundness  or  unsoundness  of  this  proposi- 
tion is  what  we  are  called  upon  to  decide.  The 
Statute  of  New  Jersev,  under  which  the  action 
was  brought,  is  as  follows: 

"  Sdc.  1.  That,  whenever  the  death  of  a  per- 
son shall  be  caiiied  by  wrongful  act,  neglect,  or 

See  18  Otto. 


default,  and  the  act,  neglect  or  default  is  such 
as  would,  if  death  had  not  ensued,  have  en- 
titled the  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,  then 
and  in  every  such  case  the  person  who  or  the 
corporation  which  would  have  been  liable,  if 
death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death 
of  the  person  injured,  and  although  the  death 
shall  have  been  caused  under  such  circum- 
stances as  amount  in  law  to  felony. 

Sec.  2.  That  every  such  action  shall  be  brought 
by  and  in  the  names  of  the  personal  represent- 
atives of  such  deceased  person,  and  the  amount 
recovered  in  every  such  action  shall  be  for  the 
exclusive  benefit  of  the  widow  and  next  of  kin 
of  such  deceased  person,  and  shall  be  distrib- 
uted to  such  widow  and  next  of  kin  in  the  pro- 
portions provided  by  law  in  relation  to  the  dis- 
tribution of  personal  property  left  by  persons 
dying  intestate;  and  in  every  such  action  the 
jury  may  give  such  damages  as  they  shall  deem 
fair  and  just,  with  reference  to  the  pecuniarv 
injury  resulting  from  such  death,  to  the  wife 
and  next  of  kin  of  such  deceased  person." 

It  must  be  taken  as  established  by  the  record 
that  the  accident  by  which  plaintiff's  husband 
came  to  his  death, "occurred  in  New  Jersey,  un- 
der circumstances  which  brought  the  defend- 
ant within  the  provisions  of  the  1st  section  of 
the  Act  making  the  Company  liable  for  dam 
ages,  notwithstanding  the  death. 

It  is  scarcely  contended  that  the  Act  belongs 
to  the  class  of  criminal  laws  which  can  only  be 
enforced  by  the  courts  of  the  State  where  the 
offense  was  committed,  for  it  is,  though  a  stat- 
utory remedy,  a  civil  action  to  recover  damages 
for  a  civil  injury. 

It  is,  indeed,  a  right  dependent  solely  on  the 
statute  of  the  State,  but  when  the  act  is  done 
for  which  the  law  says  the  person  shall  be  lia- 
ble and  the  action,  by  which  the  remedy  is  to 
be  enforced,  is  a  personal  and  not  a  real  action, 
and  is  of  that  character  which  the  law  recog- 
nizes as  transitory  and  not  local,  we  cannot  sec 
why  the  defendant  may  not  be  held  liable  in 
any  court  to  whose  jurisdiction  he  can  be  sub- 
jected by  personal  process  or  by  voluntary  ap- 
pearance, as  was  the  case  h°re. 

It  is  difficult  to  understand  how  the  nature 
of  the  remedy  or  the  jurisdiction  of  the  courts 
to  enforce  it  is  in  any  manner  dependent  on 
the  question  whether  it  is  a  statutory  right  or  r. 
common  law  right. 

Wherever,  by  either  the  common  law  or  the 
statute  law  of  a  State,  a  right  of  action  has  be- 
come fixed  and  a  legal  liability  incurred,  that 
liability  may  be  enforced  and  the  right  of  action 
pursued  in  any  court  which  has  jurisdiction  of 
such  matters  and  can  obtain  jurisdiction  of  the 
parties. 

The  action  in  the  present  case  is  in  the  nat- 
ure of  trespass  to  the  person,  always  held  to 
be  transitory,  and  the  venue  immaterial,  and 
the  local  court  in  New  York,  and  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District,  were  competent  to  try  such  a  case 
when  the  parties  were  properly  before  it.  See 
Monty n  v.  Fabrigut,  1  Cowp.  ,161 ;  Rafael  v.  VereUt 
2  W.  Bl.,983,  mrKMcKenna  v.  Fitk,  1  How., 
241.  We  do  not  see  how  the  fact  that  it  was  a 
statutory  right  can  vary  the  principle.  If  the 
defendant  was  legally  liable  id  New  Jersey  !ic 
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could  not  escape  that  liability  by  going  to  New 
York.  If  the  liability  to  pay  money  was  fixed 
by  the  law  of  the  State  where  the  transaction 
occurred,  is  it  to  be  said  it  can  be  enforced  no- 
where else  because  it  depended  upon  statute 
law  and  not  upon  common  law?  It  would  be 
a  very  dangerous  doctrine  to  establish,  that  in 
all  cases  where  the  several  States  have  substitut- 
ed the  statute  for  the  common  law,  the  liabil- 
ity can  be  enforced  in  no  other  8tate  but  that 
where  the  statute  was  enacted  and  the  transac- 
tion occurred.  The  common  law  never  pre- 
vailed in  Louisiana,  and  the  rights  and  reme- 
dies of  her  citizens  depend  upon  her  Civil 
Code.  Can  these  rights  be  enforced  or  the 
wrongs  of  her  citizens  be  redressed  in  no  other 
State  of  the  Union?  The  contrary  has  been 
held  in  many  cases.  See,  Ex  parte  Van  Riper, 
20  Wend.,  614;  Lowry  v.  Inman,  46  N.Y.,  119; 
Pickering  v.  Fitk,  6  Vt.,  102;  R.  R.  Co.  v.  Spray- 
berry,  8  Bax.  (Tenn.),  841;  R.  R.  Co.  v.  MiUer, 
19  Mich.,  805. 

But  it  is  said  that,  conceding  that  the  statute 
of  the  State  of  New  Jersey  established  the  lia- 
bility of  the  defendant  ana  gave  a  remedy,  ^he 
right  of  action  is  limited  to  a  personal  repre- 
sentative appointed  in  that  State  and  amena- 
ble to  its  jurisdiction. 

The  statute  does  not  say  this  in  terms. 
*'  Every  such  action  shall  be  brought  by  and  in 
the  name  of  the  personal  representatives  of  such 
deceased  person."  It  may  be  admitted  that  for 
the  purpose  of  this  case  the  woros  *'  personal 
representatives"  mean  the  administrator. 

The  plaintiff  is,  then,  the  only  personal  rep^ 
resentative  of  the  deceased  in  existence,  and 
the  construction  thus  given  the  statute  is,  that 
such  a  suit  shall  not  be  brought  by  her.  This 
is  in  direct  contradiction  of  the  words  of  the 
statute.  The  advocates  of  this  view  interpolate 
into  the  statute  what  is  not  there,  by  holding 
that  the  personal  representative  must  be  one  re- 
siding in  the  State  or  appointed  by  its  author- 
ity. The  statute  says  the  amount  recovered 
shall  be  for  the  exclusive  benefit  of  the  widow 
and  next  of  kin.  Why  not  add  here  also,  by 
construction,  "  If  they  reside  in  the  State  of 
New  Jersey?" 

It  is  obvious  that  nothing  in  the  language  of 
the  statute  requires  such  a  construction.  In- 
deed, by  inference  it  is  opposed  to  it.  The  first 
section  makes  the  liability  of  the  corporation  or 
person  absolute  where  the  leath  arises  from 
their  negligence.  Who  shaL  say  it  depends  on 
the  appointment  of  an  administrator  within  the 
State? 

The  2d  section  relates  to  the  remedy,  and 
declares  who  shall  receive  the  damages  when 
recovered.  These  are  the  widow  and  next 
of  kin.  Thus  far  the  statute  declares  under 
what  circumstances  a  defendant  shall  be  liable 
for  damages,  and  to  whom  they  shall  be  paid. 
In  this  there  is  no  ambiguity.  But  fearing 
there  might  be  a  question  as  to  the  proper  per- 
son to  sue,  the  Act  removes  any  doubt  by  des- 
ignating the  personal  representative.  The  plaint- 
iff here  is  that  representative.  Why  can  she 
not  sustain  the  action?  Let  it  be  remembered 
that  this  is  not  a  case  of  an  administrator,  ap- 
pointed in  one  State,  suing  in  that  character  in 
the  courts  of  another  State,  without  any  author- 
ity from  the  latter.  It  is  the  general  rule  that 
this  cannot  be  done. 
442 


The  suit  here  was  brought  by  the  administra- 
trix in  a  court  of  the  State  which  had  appointed 
her,  and  of  course  no  such  objection  could  be 
made. 

If,  then,  the  defendant  was  liable  to  be  sued 
in  the  courts  of  the  State  of  New  York  on  this 
cause  of  action,  and  the  suit  could  onlv  be 
brought  by  the  personal  representative  of  the 
deceased,  and  if  the  plaintiff  is  the  personal  rep- 
resentative of  the  deceased,  whom  the  courts  of  [20] 
that  State  are  bound  to  recognize,  on  what  prin- 
ciple can  her  right  to  maintain  the  action  be  de- 
nied? 

So  far  as  any  reason  has  been  given  for  such 
a  proposition,  it  seems  to  be  this  :  that  the  for- 
eign administrator  is  not  responsible  to  the  courts 
of  New  Jersey,  and  cannot  be  compelled  to  dis- 
tribute the  amount  received  in  accordance  with 
the  New  Jersey  Statute. 

But  the  courts  of  New  York  are  as  capable  of 
enforcing  the  rights  of  the  widow  and  next  of 
kin  as  the  courts  of  New  Jersey.  And  as  the 
court  which  renders  the  judgment  for  damages 
in  favor  of  the  administratrix  can  only  do  so  by 
virtue  of  the  New  Jersey  Statute,  so  any  court 
having  control  of  the  administratrix  can  compel 
distribution  of  the  amount  received  in  the  man- 
ner prescribed  by  that  statute. 

Again,  it  is  said  that, by  virtue  of  her  appoint- 
ment in  New  York,  the  administratrix  can  only 
act  upon  or  administer  that  which  was  of  the 
estate  of  the  deceased  in  his  lifetime.  There 
can  be  no  doubt  that  much  that  comes  to  the 
hands  of  administrators  or  executors  must  go 
directly  to  heirs  or  devisees,  and  is  not  subject 
to  sale  or  distribution  in  any  other  mode,  as  the 
amount  set  apart  in  most  of  the  States  to  the 
family,  devises  of  specific  property  to  individ- 
uals, all  of  which  can  be  enforced  in  the  courts; 
and  no  reason  is  perceived  why  the  specific  di- 
rection of  the  law  on  this  subject  may  not  in- 
vest the  administrator  with  the  right  to  receive 
or  recover  by  suit,  and  the  duty  of  distributing 
under  that  law.  There  can  be  no  doubt  that  an 
administrator  invested  with  the  apparent  right 
to  receive  or  recover  by  suit  property  or  money, 
may  be  compelled  to  deliver  or  pay  over,  to  some 
one  who  establishes  a  better  right,  or  that  what 
was  so  recovered  was  held  in  trust  for  some  one 
not  claiming  under  the  will  or  under  the  admin- 
istrator. And  so  here.  The  Statute  of  New  Jer- 
sey says  the  personal  representative  shall  re- 
cover, and  the  recovery  shall  be  for  the  benefit 
of  the  widow  and  next  of  kin.  It  would  be  a 
reproach  to  the  laws  of  New  York  to  say  that 
when  the  money  recovered  in  such  an  action  as 
this  came  to  the  bands  of  the  administratrix,  her 
courts  could  not  compel  distribution  as  the  law 
directs. 

It  is  to  be  said.however,  that  a  Statute  of  New  I**  J 
York,  just  like  the  New  Jersey  law,  provides 
for  bringing  the  action  by  the  personal  repre- 
sentative, and  for  distribution  to  the  same  par- 
ties, and  an  administrator  appointed  under  the 
law  of  that  State  would  be  held  to  have  recov- 
ered to  the  same  uses,  and  subject  to  the  rem- 
edies in  her  fiduciary  character  which  both  stat- 
utes require. 

We  are  aware  that  the  case  of  Wootlard  v. 
R.  R.  Co.,  10  Ohio  St.,  121,  asserts  a  different 
doctrine,  and  has  been  followed  by  the  cases  of 
Richardaon  v.  R.  R.  Co. ,  98  Mass. ,  85,  and  Mc  Car- 
thy  v.  RRCo.,  18  Kan.,  46.  The  reasons  which 
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.support  that  view  we  have  endeavored  to  show 
are  not  sound.  These  cases  are  opposed  by  the 
latest  decision  on  the  subject  in  the  Court  of 
Appeals  of  New  York,  in  the  case  of  Leonard, 
Administrator,  v.  T7ie  Columbia  Steam  Naviga- 
tion Co.  [84  N.  Y.,  481,  not  yet  reported,  but  of 
which  we  have  been  furnished  with  a  certified 

The  right  to  recover  for  an  injury  to  the  per- 
son, resulting  in  death,  is  of  very  recent  origin, 
and  depends  wholly  upon  statutes  of  the  differ- 
ent States.  The  questions  growing  out  of  these 
statutes  are  new,  and  many  of  them  unsettled. 
Each  state  court  will  construe  its  own  statute 
on  the  subject,  and  differences  are  to  be  ex- 
pected. In  the  absence  of  any  controlling  au- 
thority or  general  concurrence"  of  decision,  this 
court  must  decide  for  itself  the  question  now 
for  the  first  time  presented  to  it,  and  with  every 
respect  for  the  courts  which  have  held  other- 
wise, we  think  that  sound  principle  clearly  au- 
thorizes the  administrator  in  cases  like  this  to 
maintain  the  action. 

TJie  judgment  of  the  Circuit  Courtis,  therefore, 
reversed,  with  directions  to  award  a  new  trial. 

True  copy.  Test : 

Jama*  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Clted-109  U.  a,  m,  at ;  16  N.  W.  Rep.,  416 ;  18  N. 
W.  Rep.,  674 ;  81  Minn.,  11 ;  47  Am.  Rep.,  776. 


[991  NATIONAL  BANK  OF  GENESEE,  Plff.  in 
Err., 
v. 

EDWARD  M.  WHITNEY  et  al. 

(See  S.  C,  18  Otto,  00-104. ) 

Mortgage  to  national  bank — objections  to— prior- 
ity of  mortgage  taken  without  notice. 

1.  A  mortgage  to  a  national  bank  to  secure  future 
advances,  so  far  as  subsequent  incumbrances  are 
concerned,  is  a  valid  security  for  the  future  ad- 
vances to  the  mortgagor. 

2.  Any  objection  there  may  be  to  it,  as  security  for 
such  adrances  from  the  prohibitory  provisions  of 
statute,  can  only  be  urged  by  the  government. 

3.  Where  a  mortgage  was  taken  without  notice  to 
the  mortgagee  of  a  prior  mortgage  which  had  not 
then  been  registered,  he  has  a  right  to  prior  payment 
of  his  mortgage  from,  and  has  a  prior  lien  on,  the 
premises. 

[No.  159.] 

Argued  Dee.  17,  1880.     Decided  Mar.  tl,  1881. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York. 
The  case  is  fully  stated  by  the  court. 
Mr.  Theodore  Bacon,  for  plaintiff  in  er- 
ror. 


Messrs.  W.  Harris  Day  and  John  Van 
Voorhia,  for  defendants  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

It  appears  from  the  record  that  the  defendant 
Whitney,  some  time  previously  to  1871,  exe- 
cuted to  Maria  Crocker  a  mortgage  upon  certain 
real  property  situated  in  the  County  of  Genesee, 
in  the  State  of  New  York,  to  secure  an  indebt- 
edness to  her;  that  in  a  suit  brought  lor  that  pur- 
pose the  mortgage  was  foreclosed  and  a  decree 
entered  for  the  sale  of  the  premises;  that  such 
sale  was  had  and  the  amount  received  satisfied 
the  debt  and  left  a  surplus  of  over  $3,800,  which 
was  paid  into  court.  The  present  controversy 
is  between  subsequent  mortgagees  and  judgment 
creditors  for  this  surplus. 

On  the  12th  of  January,  1871,  Whitney  exe- 
cuted a  mortgage  upon  the  same  premises  to  the 
National  Bank  of  Genesee,  providing  in  terms 
for  the  payment  of  $5,000,  one  year  from  its 
date,  with  interest,  but  declaring  that  it  was 
made  as  collateral  security  for  the  payment  of 
all  notes  which  the  Bank  held  at  the  time  against 
him,  and  for  his  other  indebtedness  then  due  or 
thereafter  to  become  due.  This  mortgage  was 
recorded  on  the  l»th  of  September,  1872.  It  sub- 
sequently appeared  from  an  examination  of  the 
accounts  between  the  parties  that  his  indebted- 
ness  at  the  date  of  the  mortgage  was  $8,200  and  I  *OOj 
that  this  was  paid  before  September  16, 1872. 

On  this  last  day,  Whitney  executed  two  other 
mortgages  upon  the  same  property,  one  to 
Homer  Bos t wick,  and  the  other  to  Edward 
McCormick.  The  one  to  Bost  wick  was  executed 
as  security  for  the  payment  of  liabilities  and  in- 
debtedness which  already  had  been  or  might 
thereafter  be  incurred  by  him  on  account  of 
Whitney,  either  by  indorsement  or  otherwise,  to 
an  amount  not  exceeding  $2,500.  This  mort- 
gage was  recorded  at  noon  on  the  day  of  its  exe- 
cution. The  amount  of  the  liability  subsequent- 
ly incurred  by  Whitney  to  Bostwick  exceeded 
the  sum  named.  The  mortgage  to  McCormick 
was  executed  as  security  for  similar  liabilities 
and  indebtedness  which  might  be  incurred  by 
him  for  Whitney,  to  an  amount  not  exceeding 
$1,500,  and  was  recorded  at  forty -five  minutes 
past  one  of  the  day  of  its  execution.  The  amount 
of  liabilities  incurred  by  McCormick  for  Whit- 
ney exceeded  the  sum  named. 

It  is  unnecessary  to  give  the  particulars  of 
other  subsequent  incumbrances,  as  under  no  cir- 
cumstances could  any  of  the  surplus  be  applied 
to  their  discharge.  In  any  view  that  can  be 
taken  of  the  mortgages  mentioned,  the  surplus 


Note.— Power  of  national  banks  to  take  mortgage 
security. 

A  mortgage  to  a  national  bank,  to  secure  notes  to 
be  thereafter  discounted,  is  void  and  will  not  bo  en- 
forced. Fowler  v.  Scully,  72  Pa.  St,  466;  8.  C,  18 
Am.  Rep.,  690. 

A  national  bank  may  tak*i  a  chattel  mortgage  to 
secure  a  pre-existing  debt.  Spaffocd  v.  First  Nat. 
Dk.  of  Tama  City,  37  Iowa,  181 ;  8.  C.^8  Am.  Rep.,  6. 

A  national  bank  has  no  authority  to  take  a  deed  of 
t  rust  or  mortgage  on  real  estate  to  secure  a  contem- 
IKrrnneous  loan ;  and  a  sale  under  such  deed  or  mort- 
gage will  be  enjoined.  Matthews  v.  Skin  ker,  62  Mo., 
as ;  8.  C,  21  Am.  Rep.,  426. 

A  national  bank  may  sell  its  real  estate  and  take  a 
mortgage  for  she  purchase  money.  New  Orleans 
Nat  Bk.  v.  Raymond,  29  La.  Ann.,&6;  8.  C.,29  Am. 
Hep.,  385. 

A  national  bank  organised  as  successor  to  a  state 

See  18  Otto. 


bank  may  maintain  an  action  to  foreclose  a  mort- 
gage of  real  estate  given  to  the  state  bank  as  secu- 
rity for  a  note  and  assigned  by  it  to  the  national 
bank  on  its  formation.  Scoflefd  v.  St  Nat  Bk.,  0 
Neb.,  819;  8.  C,  31  Am.  Rep.,  412. 

A  national  bank  may  loan  on  security  of  a  mort- 
gage, if  not  objected  to  by  the  United  States.  An 
objection  to  the  taking  of  a  mortgage  lien  by  the 
bank,  as  security  for  future  advances,  can  only  be 
made  by  the  United  States.  Fortier  v.  New  Orleans 
Bk.,  112  U.  8.,  489  (XXVIII.) ;  Nat  Bk.  v.  Matthews. 
98  U.  S.,  621  (XX  V.,  188) ;  Nat  Bk.  v.  WMtney,  supra  ; 
Swope  v.  Lefflngwell  (post). 

A  national  bank  may  take  title  on  a  foreclosure 
sale  of  property  mortgaged  to  it  and  also  of  other 
property  not  mortgaged.  "The  Sovereign  alone  can 
object 'f  Reynolds  v.  Crawfordsvuto  Bk.,  112  U.S., 
405  (XXVIII.) ;  R.  8.,  sec,  6187. 
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in  controversy  will  be  exhausted  by  them. 

The  principal  question  for  our  determination 
relates  to  the  validity  of  the  mortgage  of  Whit- 
ney to  the  National  Bank,  so  far  as  it  applies  to 
future  advances  to  him.  His  indebtedness  ex- 
isting at  the  execution  of  the  mortgage  has  been 
satisfied.  His  indebtedness  subsequently  in- 
curred amounted  at  the  sale  of  the  premises  to 
$5,180.  If  the  mortgage  for  the  future  indebt- 
edness can  be  sustained  as  a  valid  instrument 
for  that  purpose,  the  entire  surplus  will  be  ab- 
sorbed for  its  payment,  excepting  such  portion 
us  may  be  first  payable  to  McCormick,  by  rea- 
son of  the  fact  that  he  took  bis  moitgagc  with- 
out notice  of  the  one  to  the  Bank.  It  is  con- 
tended that  the  mortgage  to  the  Bank,  so  far  ns 
it  applies  to  future  advances,  is  invalid,  because 
a  mortgage  of  that  character  is  prohibited  by  the 
national  banking  law.  That  law,  after  in  terms 
authorizing  every  national  banking  association 
to  loan  money  on  personal  security,  declares 
that  it  "  May  purchase,  hold  and  convey  real 
estate  for  the  following  purposes,  and  for  no 
[101]  others:  first,  such  as  may  be  necessary  for  its  im- 
mediate accommodation  in  the  transaction  of  its 
business;  second,  such  as  shall  be  mortgaged  to 
it  in  good  faith  by  way  of  security  for  debts  pre- 
viously contracted;  tliird,  such  as  shall  be  con- 
veyed to  it  in  satisfaction  of  debts  previously 
contracted  in  the  course  of  its  dealings:  fourth, 
such  as  it  shall  purchase  at  sales  under  judg- 
ments, decrees  or  mortgages  held  by  the  asso- 
•intion,  or  shall  purchase  to  secure  debts  to  it." 

The  question  presented  is  not  an  open  one  in 
this  court.  It  was  determined  in  the  case  of 
Nat.  Bk.  v.  Matthews,  98  U.  S.,  621  [XXV., 
183],  at  the  October  Term  of  1878.  It  there  ap- 
peared that  Matthews  and  another  person  had 
given  their  joint  note  to  a  mercantile  company 
for  $15,000,  secured  by  a  deed  of  trust  on  cer- 
tain real  property  in  Missouri,  executed  by 
Matthews  alone,  boon  afterwards  the  company 
assigned  the  note  and  deed  of  trust  to  the  Union 
National  Bank  of  St.  Louis,  to  secure  a  loan 
made  to  it  at  the  time.  The  loan  was  not  paid 
at  its  maturity,  and  the  bank  directed  the  trustee 
to  sell  the  premises.  Matthews  thereupon  filed 
a  bill  to  enjoin  the  sale,  and  obtained  a  decree 
for  a  perpetual  injunction,  upon  the  ground  that 
the  loan  was  mode  upon  real  security,  which 
was  forbidden  by  the  statute.  The  Supreme 
Court  of  the  State  affirmed  the  decree,  and  the 
case  was  brought  here,  where  the  decree  was 
reversed  and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  dismiss  the  bill. 

In  coming  to  this  conclusion  this  court  con- 
sidered the  transaction  in  two  aspects:  first,  as 
not  being  within  the  letter  of  the  statute,  be- 
cause the  deed  of  trust  was  not  executed  to  the 
bank;  and,  second,  as  a  loan  upon  real  estate 
security. 

Viewed  in  the  first  aspect,  the  court  held  that 
as  a  mortgage  the  deed  of  trust  was  merely  an 
incident  to  the  note,  and  a  right  to  its  benefit, 
whether  it  was  delivered  or  not  with  the  note, 
passed  with  the  transfer  of  the  latter.  If  the 
bank  had  made  the  loan  upon  the  note  alone, 
the  benefit  of  the  deed  as  a  mortgage  would 
have  inured  to  it  by  operation  of  law.  Of  course 
that  which  the  law  would  give  independently 
of  a  direct  transfer  by  the  mortgagor  the  statute 
did  not  intend  to  defeat  because  such  transfer 
was  made. 
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Viewed  in  the  second  aspect,  as  a  loan  upon 
real  estate  security,  the  court  observed  that,  so 
treating  it,  the  consequence  insisted  upon  did  [102] 
not  follow;  that  the  statute  did  not  declare  such 
security  void,  but  was  silent  on  the  subject;  that 
had  Congress  so  intended  it  would  have  been 
easy  to  say  so,  and  it  can  hardly  be  presumed 
that  this  would  not  have  been  done  instead  of 
leaving  the  question  to  be  settled  by  the  uncer- 
tain result  of  litigation  and  judicial  decision. 
And  after  citing  numerous  cases  where  a  disre- 
gard of  statutory  prohibitions  has  not  been  held 
to  vitiate  the  contracts  of  parties,  but  only  to 
authorize  actions  by  the  government  against 
them, the  court  held  that  the  prohibitory  clauses, 
of  the  banking  law  did  not  vitiate  real  estate  se- 
curities taken  for  loans,  and  that  a  disregard  of 
them  only  laid  the  association  open  to  proceed- 
ings by  the  government.  "The  impending  dan- 
ger," said  the  court,  "  of  a  judgment  of  ouster 
and  dissolution  was,  we  think,  the  check,  and 
none  other,  contemplated  by  Congress.  That 
has  been  always  the  punishment  prescribed  for 
the  wanton  violation  of  a  charter,  and  it  may 
be  made  tc  follow  whenever  the  proper  public- 
authority  «<hall  see  fit  to  enforce  its  applica- 
tion." 

The  Construction  of  the  Act  of  Congress  thus 
given  has  been  acted  upon  by  the  national  banks 
throughout  the  country  ever  since  it  was  pub- 
lished. It  is  not  unreasonable  to  suppose  that 
they  have  conducted  their  business  and  made 
loans  to  a  large  amount  in  reliance  upon  it,  and 
that  in  many  cases  great  injury  would  follow  a 
departure  from  it.  Judicial  decisions  affecting 
the  business  interests  of  the  country  should  not 
be  disturbed  except  for  the  most  cogent  reasons, 
certainly  not  because  of  subsequent  doubt  as  to 
their  soundness.  The  prosperity  of  a  commer- 
cial community  depends,  in  a  great  degree, 
upon  the  stability  of  the  rules  oy  which  its 
transactions  are  governed.  If  there  should  be 
a  change,  the  Legislature  can  make  it  with  in- 
finitely less  derangement  of  the  interests  of  the 
country  than  would  follow  a  new  ruling  of  th'_ 
court,  for  statutory  regulations  would  operate 
only  in  the  future. 

The  decision  in  the  case  cited  controls  the 
present  case,  and  in  conformity  with  it  we  must 
hold  that  the  mortgage  to  the  Bank,  so  far  as 
the  subsequent  incumbrances  are  concerned,  is 
to  be  regarded  as  a  valid  security  for  the  future 
advances  to  the  mortgagor.  Whatever  objec-  [103] 
tion  there  may  be  to  it  as  security  for  such  ad- 
vances from  the  prohibitory  provisions  of  the 
statute,  the  objection  can  only  be  urged  by  the 
government.  Fleekner  v.  Bk.,  8  Wheat.,  338- 
855. 

But  it  appears  from  the  record  that  the  mort- 
gage to  McCormick  was  taken  by  him  without 
notice  of  the  prior  mortgage  to  the  Bank,  which 
had  not  then  been  registered.  He  has,  therefore, 
a  right  as  against  the  Bank  to  prior  payment  of 
the  $1,500  and  interest,  for  which  amount  his 
mortgage  was  a  lien  upon  the  premises. 

Bostwick  took  his  mortgage  with  notice  of 
the  one  to  the  Bank.  He  cannot,  therefore, 
claim  any  of  the  surplus  until  the  debt  of  the 
Bank  is  paid.  The  surplus  should,  therefore, 
be  first  applied  to  McCormick's  claim,  and  the 
balance  to  the  claim  of  the  Bank. 

It  follows  that  the  decree  of  the  Supreme  Court 
of  Neva  York  must  be  reversed  and  the  eate  re- 
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minded,  with  direction*  to  enter  a  decree  in  con- 
formity with  this  opinion. 
And  it  is  to  ordered. 

True  oopy.  Test:  _  _ 

James  H.  If cKenney,  Clerk,  Sup.  Court,  U.  8. 

Crted-106  U.  8.,  4:  10  Blatchf .,  288 ;  96  N.  Y.,  272; 
21 N.  W.  Rep.,  860;  181  Man.,  275;  41  Am.  Rep.,  287. 


l2*°]  JAMES  L.  8HARP,  Appt, 

v. 

DOVER  8TAMPING  COMPANY. 
(See  S.  C,  18  Otto,  2E0-2M.) 
Patent-right. 

The  Invention  of  Lazear  for  an  improved  appa- 
ratus for  broiling  steak  by  gas  waa  new  and  original, 
and  bad  not  been  anticipated  by  the  patents  of 
Teller  or  Shaw,  or  the  gas  stove  made  by  Shaw  in 
I860. 

[No.  245.] 

Argued  Mar.  9, 10, 1881.  Decided  Mar.  SI,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 
The  case  is  fully  stated  by  the  court. 
Mr.  Arthur  V.  Briesen,  for  appellant. 
Meters.  Thot.  Win.  Clarke,  J.  L.  S.  Rob- 
erta and  Geo.  L.  Roberts,  for  appellee. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court : 

On  July  14, 1868,  a  patent  was  granted  to  one 
H.  Y.  Lazear  for  an  improved  apparatus  for 
broiling  steak  by  gas.  This  patent  was  trans- 
ferred by  the  assignment  of  the  patentee  to  one 
[251]  W.  Phillips, who,  by  another  assignment,  trans- 
ferred it  to  Sharp,  the  complainant.  The  in- 
vention was  represented  and  described  as  an 
upright  cylinder  or  closed  casing  of  sheet  metal, 
with  a  lid  for  closing  the  top,  and  with  an  open 
bottom.  The  diameter  of  the  open  bottom  was 
traversed  by  a  V-shaped  horizontal  trough,  di- 
viding it  into  two  equal  openings,  through 
which  the  flame  of  a  gas  stove,  over  which  the 
apparatus  was  placed,  might  enter  in  two  equal 
sheets.  The  trough  was  filled  with  plaster  of 
Paris  or  other  good  non-conductor  of  heat,  and 
upon  this  non-conductor  the  dripping  pan  was 
placed  for  receiving  the  juices  of  the  meat. 
The  steak  was  clasped  in  a  wire  broiler,  which 
was  placed  in  the  cylinder  or  closed  casing  in  a 
vertical  position,  with  its  lower  end  resting  in 
the  dripping  pan,  the  two  flat  sides  of  the  meat 
being  equally  exposed  to  the  two  sheets  of  flame 
which  entered  the  lower  end  of  the  cylinder  in 
the  manner  stated.  The  object  was  to  produce 
an  apparatus  in  which  both  sides  of  the  meat 
might  be  cooked  equally  and  at  the  same  time, 
and  in  which  the  drippings  from  the  meat  might 
be  caught  in  a  pan.where  it  would  be  protected 
from  the  injurious  effects  of  the  heat.  The  lat- 
ter object  was  attained  by  the  non-conductor 
filling  upon  which  the  drip  pan  rested,  and 
which  filled  the  V-shaped  trough.  The  trough 
served  to  contain  the  filling  and  support  the 
pan,  and  to  divide  the  flame  into  two  equal 
sheets,  which  ascended  along  the  sides  of  the 
steak. 

See  18  Otto. 


The  first  and  third  claims  of  the  patent  were 
thus  stated  : 

1.  The  V-shaped  trough  E  and  the  filling  E'. 
by  which  the  name  is  divided,  and  the  grease 
protected  from  burning,  and  smoke  therebv 
prevented,  substantially  as  described,  in  combi 
nation  with  a  gas  steak  broiler. 

8.  An  apparatus  for  broiling  steak  by  gns, 
whereby  the  steak  is  broiled  or  cooked  simu! 
taneously  on  both  sides,  or  where  the  sides  arc 
equally  exposed  to  the  flame  and  heat,  substan- 
tially as  shown  and  described. 

On  May  8,  1876,  the  bill  in  this  case  was 
filed.  The  complainant  claimed  to  be  the  sole 
owner  of  the  patent  issued  to  Lazear,  and 
charged  that  the  defendant, the  Dover  Stamping 
Company,  had  unlawfully  and  wrongfully 
made,  used  and  sold,  and  was  making,  using 
and  selling,  large  quantities  of  gas-heaters,  such  [2521 
as  were  described  and  claimed  in  said  letters 
patent,  in  violation  of  the  exclusive  privilege  of 
the  complainant,  and  in 'infringement  of  his 
letters  patent. 

The  bill  prayed  that  the  defendant  might  be 
compelled  to  account  for  and  pay  over  all  gains 
and  profits  derived  from  the  infringement  of 
the  patent,  and  for  a  perpetual  injunction  re- 
straining it  from  making,  using  or  vending  gas- 
heaters  embodying  the  invention  described  in 
the  letters  patent  claimed  by  complainant. 

Upon  final  hearing  in  the  Circuit  Court  the 
bill  was  dismissed.  The  complainant  thereupon 
brought  the  case  here  by  appeal. 

It  is  conceded  by  the  defendant  that  the  gas- 
heaters  manufactured  by  it  embody  the  inven- 
tion claimed  in  letters  patent  issued  to  Lazear. 
The  defense  relied  on  is  that  Lazear  "  Was  not 
the  original  and  first  inventor  of  the  whole  01 
any  substantial  or  material  part  of  the  things  set 
forth  and  claimed  as  new  in  said  letters  patent, 
but  that  prior  to  said  alleged  invention  thereof 
the  same  had  been  described  and  set  forth  in 
the  following  specified  letters  patent  of  the 
United  States,  and  known  to  and  used  by  the 
several  patentees  therein  named,  at  the  places  of 
their  respective  residences,  that  is  to  say:  No. 
28781,  dated  June  19,  1860,  and  granted  to 
William  P.  Shaw,  of  Boston,  Massachusetts' ; 
No.  88018,  dated  March  24,  1868,  and  granted 
to  James  M.  Dick,  of  Buffalo,  New  York;  and 
No.  66911,  dated  July  16, 1867,  and  granted  to 
D.  C.  Teller,  of  Terrc  Haute,  Indiana." 
Dick's  patent  was  not  introduced  in  evidence, 
but  Shaw's  and  Teller's  were. 

The  apparatus  described  in  the  Teller  patent 
was  a  cylindrical  vessel,  having  a  central  open- 
ing in  the  bottom,  and  an  annular  opening 
around  the  central  opening,  and  a  series  of  ver- 
tical wires  or  rods  inserted  in  the  annular  bot- 
tom that  intervened  between  the  two  openings. 
An  inverted  conical  deflector  was  suspended  in 
the  central  space  from  above. 

The  claim  of  Teller's  patent  was  thus  stated: 

"The  vertical  position  in  which  the  steaks 
are  placed  over  the  fire,  and  the  arrangement  of 
the  vertical  rods  EE,  all  substantially  enclosed 
with  the  cap  C,  as  specified  for  the  purposes  in 
the  specifications." 

It  is  clear  that  this  contrivance  did  not  antici-  1-2531 
pate  the  invention  of  Lazear.  It  had  no  V-shaped 
trough,  filled  with  a  non-conducting  substance, 
nor  the  dripping  pan  referred  to  and  claimed  in 
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complainant's  letters  patent,  nor  anything  re- 
sembling it.  It  was  not  adapted  to  be  used  with 
a  removable  wire  broiler,  and  did  not  evenly 
distribute  the  flame  along  the  two  sides  of  the 
steak.  In  short,  it  did  not  in  any  manner  em- 
body or  anticipate  the  first  aoi  third  claims  of 
complainant's  patent. 

The  Shaw  patent  shows  an  apparatus  for 
broiling  or  roasting  by  gas.  Its  character  is 
thus  generally  described  by  the  inventor  in  his 
specification : 

"  The  nature  of  my  invention  consists  in  the 
arrangement  of  the  steak  holder,  the  heating 
chambers,  and  the  burner  or  burners.  Also  in 
the  arrangement  of  two  deflectors  in  the  heat- 
ing chamber,  and  with  respect  to  the  burner  or 
burners  and  the  steak  holder,  when  arranged 
:is  specified." 

It  consisted  of  a  heating  or  broiling  chamber, 
whose  front  vertical  side  could  be  removed,  and 
was  constructed  ns  a  thin,  hollow  box  attached 
to  a  drip  pan  or  gravy  receiver.  Against  and 
alongside  the  inner  face  of  the  said  cover,  and 
within  the  heating  chamber,  a  steak  holder  was 
placed,  composed  of  two  wire  frames,  hinged 
or  connected  together  at  or  near  one  edge  of 
each  and  furnished  with  handles.  When  a  steak 
or  other  food  was  to  be  cooked  in  the  apparatus 
it  was  placed  in  the  steak  holder.  In  the  bot- 
tom of  the  cooking  chamber  there  was  a  long 
opening,  under  which  the  gas  burners  were 
placed.  Over  this  opening  was  arranged  an  in- 
clined deflecting  plate,  which  extended  across 
the  heating  chamber  from  end  to  end. 

In  the  upper  part  of  the  heating  chamber,  and 
over  the  deflecting  plate  above  mentioned,  was 
.arranged  another  deflecting  plate.  By  means 
of  thin  deflectors  and  the  arrangement  of  the 
steak  holder,  the  broiler  chamber,  and  the  burn- 
ers, the  inventor  claimed  to  be  able  to  obtain  a 
more  equal  distribution  of  the  heat  within  the 
heating  chamber,  with  less  liability  of  burning 
the  steak  and  a  better  chance  of  collecting  the 
gravy,  than  when  the  steak  holder  was  placed 
horizontally  over  the  burners. 

The  claims  of  the  ihventor  were  thus  stated: 

"  I  claim  the  arrangement  of  the  steak  holder, 
the  broiling  chamber,  and  the  burner  or  burn- 
ers. 

Also,  the  arrangement  of  the  two  deflectors 
within  the  heating  chamber,  and  with  respect 
to  the  burner  or  burners  and  the  steak  holder 
when  arranged  as  specified. 

Also  the  combination  of  the  closed  air  cham- 
ber or  space  in  the  cover  with  the  steak  holder 
and  heating  chamber  arranged  as  specified. 

Also  the  combination  of  the  vertical  side  or 
cover  with  the  steak  holder  and  drip  pan,  said 
side  or  cover  having  a  closed  air  chamber  or 
.s:>ace,  as  specified  and  shown  in  drawings." 

It  requires  no  discussion  to  show  that  this  is 
not  an  anticipation  of  the  Lazear  patent.  The 
Shaw  patent  does  not  describe  or  claim  what  is 
shown  and  claimed  in  the  first  and  third  claims 
cf  the  Lazcar  patent. 

It  has  no  V-shaped  trough,  filled  with  plaster 
of  Paris  or  other  non-conductor  of  heat,  by 
which  the  flame  is  divided  and  the  grease  pro- 
tected from  burning. 

It  is  not  an  apparatus  for  dividing  the  flame 
so  that  the  sides  of  the  steak  may  be  equally  j 
exposed  thereto,  and  the  6teak  thus  broiled  si- 
multaneously and  equally  on  both  sides.  On  the 
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contrary,  the  flame  is  not  divided  at  all,  and 
whatever  flame  reaches  the  side  of  the  steak 
next  to  the  removable  vertical  cover,  does  so  by' 
impinging  against  the  upper  deflector,  and  then 
passing  over  the  top  of  the  steak  holder  and  de- 
scending between  the  steak  and  the  removable 
vertical  cover. 

The  evidence  makes  it  clear  that  this  con- 
trivance is  not  capable  of  broiling  a  steak 
equally  and  simultaneously  on  both  sides,  the 
lower  deflector  causing  the  lower  part  of  the 
steak  to  remain  raw  while  the  upper  part  is 
burned,  and  the  side  next  the  removable  vertic- 
al cover  is  left  raw. 

We  can  find  nothing  in  this  invention  which 
anticipates  the  claims  of  the  Lazear  patent. 

To  sustain  the  averment  in  the  answer,  of 
want  of  novelty  in  the  apparatus  described  in 
the  Lazear  patent,  the  defendant  has  introduced 
an  apparatus  called  Shaw's  cooker,  which  he 
alleges  was  designed  and  manufactured  and  sold 
by  Shaw  ns  early  ns  1856. 
*  This  consisted  of  an  upright  cylindrical  heat-  r  2551 
ing  chumbcr  with  a  round  hole  in  the  bottom. 
Under  this  hole  the  gas  burners  were  placed.  To 
direct  the  flames  the  hole  was  partially  rilled  by 
a  cone  shaped  disc,  which  filling  the  central  por- 
tions of  the  hole  left  nn  annular  open  space  next 
its  outer  edge  through  which  the  flames  could 
enter  the  heating  chamber.  The  flames,  there- 
fore, entered  the  heating  chamber  in  the  form 
of  a  cvlinder.  The  steak  or  other  meat  to  be 
cooked  was  suspended  from  hooks  fastened  to 
the  cover  of  the  cooking  chamber. 

The  cone  shaped  disc  which  partially  occu- 
pied the  opening  in  the  bottom  of  the  cooking 
chamber  was  filled  with  plaster  of  Paris  and 
hard  coal  ashes.  The  drip  pan  was  placed  over 
the  disc  on  legs  or  supports  which  allowed  a 
passage  of  air  under  the  drip  pan.  The  meats 
were  suspended  over  the  pari. 

This  apparatus  was  not  contrived  to  accom- 
plish the  ends  which  Lazear 's  patent  had  in 
view,  nor  was  it  an  equivalent  of  LazearVap- 
paratus.  Instead  of  dividing  the  volume  of 
flame  into  two  sheets,  by  which  a  steak  could 
be  broiled  simultaneously  on  both  sides,  both 
sides  being  equally  exposed  to  the  flame  and 
heat,  it  admitted  the  flames  to  the  cooking  cham- 
ber in  the  form  of  a  hollow  cylinder.  Thc«teak, 
therefore,  suspended  from  the  top  of  the  cook- 
ing chamber  would  not  be  equally  exposed  to 
the  flame  and  heat.  The  edge  of  the  steak 
would  be  cooked  more  rapidly  than  the  other 
portions. 

It  is  evident,  and  the  testimony  sustains  this 
view,  that  Shaw's  contrivance  was  a  gas  cook- 
ing stove  for  cooking  food  of  various  kinds, 
particularly  joints  of  meat  and  fowls.  It  was 
not  specially  intended  or  adapted  for  cooking 
steaks  in  the  way  in  which  that  process  was  ac- 
complished by  Lascar's  apparatus. 

Nor  was  the  dripping  pan  contrived  to  secure 
the  ends  for  which  the  Lazear  patent  was  de- 
signed. The  dripping  pan  being  elevated  on 
legs  or  supports  above  the  disc,  left  a  space  un- 
derneath, which  the  flames  would  fill,  and  thus 
allow  the  juices  of  the  meats  to  be  burned,  a  re- 
sult which  was  averted  by  the  Lazear  patent.  {SfcG] 
That  left  no  space  between  the  drip  pan  and  the 
V-shaped  trough  filled  with  plaster  of  Paris  or 
other  non-conductor  of  heat.  The  fact  that  its 
bottom  rested  upon  the  plaster  of  Paris  pro- 
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tec  ted  the  juices  of  the  meat  from  the  action  of 
the  flames. 

Upon  a  consideration  of  all  the  evidence  we 
are  satisfied  that  the  invention  of  Lazear  was 
new  and  original  and  had  not  been  anticipated 
by  the  patents  of  Teller  or  Shaw  or  the  gas 
stove  made  by  Shaw  in  1856. 

The  invention,  it  is  admitted,  nas  been  in- 
fringed by  the  defendant.  The  evidence  places 
Its  utility  beyond  question.  Being  novel  and 
useful  and  protected  by  the  letters  patent  issued 
lo  Lazear,  the  defendant  should  account  to  the 
complainant  for  the  gains  and  profits  derived 
by  it  from  the  infringement  of  the  Lazear  patent. 

As  the  Circuit  Court  dismissed  the  bill,  its  de- 
cree must  be  reversed  and  Vie  cause  remanded  for 
further  proceedings  in  conformity  with  this  opin- 
ion. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


r*TSl     ELLA  FELIX  WALKER  BONDURANT, 
Exrx.  of  Walter  E.  Bonbubart  and  Tu- 
trix, etc.,  Plff.  in  Err., 
v. 

FRANK  WATSON. 

(Bee  8.  C,  18  Otto,  878-280.) 

Writ  of  error,  when  necessary — insufficient  writ 
— amendment. 

1.  This  court  has  no  jurisdiction  of  a  case.  In 
which  no  writ  of  error  has  ever  been  issued  from 
this  court. 

2.  A  writ  which  is  In  the  name  of  the  Chief  Justice 
<>f  the  Supreme  Court  of  the  State  of  Louisiana,  and 
bean  the  test  of  that  Chief  Justice,  and  was  signed 
by  the  clerk,  and  sealed  by  the  seal  of  that  court,  is 
jiot  a  writ  of  this  court. 

8.  Where  there  is  nothing:  which  even  purports  to 
lie  a  writ  from  this  court,  there  is  nothing  to  amend. 
[No.  216.] 

Submitted  Jan.  27, 1881.  Decided  Mar.  21, 1881. 

F ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 
The  case  is  fully  stated  by  the  court. 
Mr.  Samuel  K.  Walker,  for  plaintiff  in 
error. 

Messrs.  Edwin  T.  Merrick  and  George 

"W.  Race,  for  defendant  in  error. 

1 27©  1  Mr-  Chief  Justice  Wait*,  delivered  the  opin- 
ion of  the  court: 

We  have  no  jurisdiction  in  this  case,  as  no 
■writ  of  error  has  ever  been  issued.  Mussina  v. 
Cavazosfi  Wall., 355  [78  U.  S., XVIII. ,810].  By 
the  0th  section  of  the  Act  of  May  8, 1792, 1  Stat, 
at  L,  278,  eh.  86,  it  was  made  the  duty  of  the 
clerk  of  this  court  to  transmit  to  the  clerks  of 
the  several  courts  the  form  of  a  writ  of  error 
approved  by  two  of  the  Justices  of  this  court. 
This  was  done,  and  the  form  adopted  repaired 
the  writ  to  be  issued  in  the  name  of  the  Presi- 
<i»nt  of  the  United  Sta!?*,  and  have  the  teste  of 
the  Chief  Justice  of  this  court.  Sec.  1004  of 
the  Revised  Statutes  is  as  follows: 

"Writs  of  error  returnable  to  the  Supreme 
Court  may  be  issued  as  well  by  the  clerks  of  the 
circuit  courts  under  the  seals  thereof,  as  by  the 
clerk  of  the  Supreme  Court.  When  so  issued 
they  shall  be,  as  nearly  as  each  case  may  ad- 
[SSOJ  mit,  agreeable  to  the  form  of  a  writ  of  error 
See  18  Otto. 


transmitted  to  the  clerks  of  the  several  circuit 
courts  by  the  clerk  of  the  Supreme  Court,  in 
pursuance  of  sec.  9  of  the  Act  of  May  8, 1792, 
sec.  86." 

The  writ  in  this  case  was  in  the  name  of  the 
Chief  Justice  of  the  Supreme  Court  of  the  State 
of  Louisiana.  It  bore  the  teste  of  that  Chief 
Justice,  and  was  signed  by  the  clerk,  and  sealed 
with  the  seal  of  that  court.  It  had  not  a  single 
requisite  of  a  writ  of  this  court.  Had  it  been  even 
colorably  issued  from  this  court  it  might  have 
been  amended  under  section  1005  of  the  Be  vised 
Statutes,  which  is  certainly  very  liberal  and  as 
follows: 

"The -Supreme  Court  may,  at  any  time,  in 
its  discretion  and  upon  such  terms  as  it  may 
deem  just,  allow  an  amendment  of  a  writ  of  er- 
ror, when  there  is  a  mistake  in  the  date  of  the 
writ,  or  a  seal  to  the  writ  is  wanting,  or  when 
the  writ  is  made  returnable  on  a  day  other  than 
the  day  of  the  commencement  of  the  term  next 
ensuine  the  issue  of  the  writ,  or  when  the  state- 
ment of  the  title  of  the  action  or  parties  thereto 
in  the  writ  is  defective,  if  the  defect  can  be 
remedied  by  reference  to  the  accompanying  rec* 
ord,  and  in  all  other  particulars  of  form;  pro- 
vided the  defect  has  not  prejudiced  and  the 
amendment  will  not  injure  the  defendant  in 
error." 

But  here  there  is  nothing  which  even  pur 
ports  to  be  a  writ  from  this  court,  and  there  is, 
therefore,  nothing  to  amend.  If  wc  should  per- 
mit the  parties  to  change  the  seal,  or  the  title,  or 
to  do  everything  else  which  this  section  allows, 
there  would  still  be  no  writ,  for  nothing  has 
been  done  either  in  the  name  of  the  President 
or  under  the  authority  of  the  United  States.  The 
Supreme  Court  of  the  State  has  directed  that 
its  record  be  certified  here  for  examination  and 
review,  but  no  writ  to  that  effect,  either  in  form 
or  substance,  has  ever  issued  from  this  court. 

As  such  a  writ  is  necessary  to  our  jurisdiction, 
the  suit  is  dismissed. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  3. 
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ELLA  F.W.  BONDURANT,  Exrx.  of  Walt-  [281 
er  E.  Bondurant,  Deceased,  and  Tutrix  of 
Her  Minor  Child,  Appt., 
v. 

FRANK  WATSON. 

(See  S.  C,  18  Otto,  281-288.) 

Petition  for  removal  of  case — suit  in  equity — Act 
of  1875 — Louisiana  law — state  decisions. 

1.  The  petition  for  the  removal  of  a  case  need  not 
aver  that,  at  the  commencement  of  the  suit,  de- 
fendant was  a  citizen  of  another  State  than  that  in 
which  the  suit  was  brought,  provided  the  fact  to 
shown  to  exist  by  any  part  of  the  record. 

2.  A  suit  of  a  civil  nature  .n  equity,  in  which  the 
matter  in  dispute,  exclusive  of  costs,  exceeds  the 
sum  or  value  of  $500,  and  in  which  there  is  a  con  tro 


Nora.— Title  and  transfer  of  lands  by  deed  ami  de- 
vise governed  by  lex  loci  rei  sitae.  See,  note  to  Clark 
v.  Graham,  19  U.  8.  (8  Wheat.).  6T7;  note  to  Elmcn- 
dorf  v.  Taylor.  23  U.  S.  (10  Wheat),  152;  note  to  Dar- 
by v.  Mayer,  23  U.  8.  (10  Wheat),  «6;  note  to  Jack- 
son v.  Chew,  25  D.  8.  (12  Wheat),  153. 
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versy  between  citizens  of  different  States,  may  be 
removed  to  the  U.  8.  Circuit  Court. 

3.  The  Act  of  Mar.  8, 1875,  provides  for  removals, 
without  making  any  exception  of  cases  in  which  an 
injunction  has  already  been  allowed  to  stay  pro- 
ceedings in  a  state  court. 

4.  Under  the  law  of  Louisiana,  except  in  the  case 
of  a  minor's  mortgage  on  the  property  of  his  tutor, 
every  mortgage  ceases  to  have  effect,  except  as  to 
the  parties  to  it/unless  re-inscribed  within  ten  years 
from  the  date  of  its  original  inscription. 

5.  Decisions  establishing  a  rule  or  real  property  in 
a  State  arc  binding  on  this  court. 

[No.  217.] 

Submitted  Jan.  27, 1881.  Decided  Mar.  SI, 1881. 

A  PPEAL  from  the  Circuit  Court  of  theUnited 
xl  States  for  the  District  of  Louisiana. 

The  ca§e  is  fully  stated  by  the  court. 

Mr.  Samuel  R.  Walker,  for  appellant. 

Messrs.  Edwin  T.  Merrick  and  George 
W.  Race,  for  appellee. 

Mr.  Justice  Wood*  delivered  the  opinion  of 
the  court: 

Daniel  Bondurant  died  seised  of  a  large  plan- 
tation in  the  Parish  of  Tensas,  in  the  State  of 
Louisiana.  His  estate  descended  to  his  three 
sons,  Albert,  Horace  and  John,  and  to  Walter 
Bondurant,  his  infant  grandson. 

In  1852,  upon  petition  of  the  sons  for  a  parti- 
tion of  the  plantation,  a  decree  of  sale  was 
made,  under  which  it  was  sold,  and  struck  off 
to  them  for  the  price  of  $150,000.  Of  this  sum 
Walter  Bondurant,  the  grandson,  was  entitled 
to  one  fourth,  namely:  $87,500. 
[282]  The  sheriff,  on  December  4, 1858,  executed  a 
deed  to  the  sons,  reserving  therein  a  special 
mortgage  and  pr.  yilege  on  the  lands  in  favor 
of  Walter  Bondurant,  for  his  share  of  the  pur- 
chase money. 

In  the  act  of  sal*},  which  was  executed  both 
by  the  sheriff  and  the  purchasers,  the  latter 
bound  themselves  not  to  alienate,  deteriorate 
nor  incumber  the  property  to  the  prejudice  of 
the  mortgage,  an  agreement  known  in  the  local 
jurisprudence  of  Louisiana  as  the  pact  de  non 
alienando.  The  mortgage  was  recorded  De- 
cember 6,  1852.  The  law  of  Louisiana  required 
it  to  be  re-inscribed  within  ten  years  from  that 
date.  It  was  not  re-inscribed  until  September, 
1885.  The  three  sons  of  Daniel  Bondurant  di- 
vided the  plantation  between  them.  The  part 
which  is  in  controversy  in  this  suit  was  setoff 
to  John  Bondurant,  who,  in  1854,  conveyed  it 
to  one  Augustus  C.  Watson,  Sr. 

On  January  80,  1868,  Walter  Bondurant  be- 
gan an  action  against  his  uncles.  Albert,  Hor- 
ace and  John  Bondurant,  in  the  District  Court 
for  the  Parish  of  Tensas,  to  recover  judgment 
against  them  for  his  part  of  the  purchase  price 
of  said  plantation,  and  to  enforce  his  mortgage 
and  pnvilege  thereon.  The  court  rendered  a 
judgment  in  his  favor  for  the  said  sum  of 
$87,500,  with  interest,  and  ordered,  adjudged 
and  decreed  that  the  authentic  act  of  mortgage, 
which  was  the  basis  of  the  action,  should  be 
and  the  same  was  thereby  rendered  executory 
and  ordered  to  be  executed,  and  that  the  land 
described  therein  should  be  seized  and  sold  to 
satisfy  said  judgment. 

Upon  this  judgment  &  fieri  facia*  was  issued, 
directed  to  the  sheriff  of  the  parish.  By  virtue 
thereof  he  advertised  for  sale  the  said,  the  planta- 
tion described  in  the  mortgage,  and  struck  off 
and  sold  it  to  Walter  Bondurant,  and  executed 
to  him  a  deed  therefor. 

448 


Walter  Bondurant  thereupon  brought  an 
action  in  the  United  States  Circuit  Court  for 
the  District  of  Louisiana  against  Augustus  C. 
Watson,  Sr.,  to  recover  possession  of  that  part 
of  the  plantation  which  had  been  sold  to  him 
by  John  Bondurant. 

He  recovered  judgment  for  the  land  against 
Watson.  That  judgment  was  taken,  by  writ  of 
error,  to  the  Supreme  Court  of  the  United 
States,  where  it  was  reversed  on  the  sole  ground 
that  there  had  been  no  actual  seizure  of  the  pre- 
mises by  the  sheriff  before  the  sale.  See  Watson  v. 
Bondurant,  21  Wall.,  123  [88 U.  S.,XXn.,  5091. 

In  the  meantime  Walter  Bondurant  died. 
The  judgment  in  his  favor  in  the  District  Court 
for  the  Parish  of  Tensas  was  revived  in  the 
name  of  his  widow,  Ella  F.  Bondurant,  his  tes- 
tamentary executrix  and  the  tutrix  of  bis  minor 
child,  Walter  E.  Bondurant. 

At  her  instance  another  fieri  facias  was  issued 
on  the  judgment  of  the  District  Court  for  the 
Parish  of  Tensas,  and  placed  in  the  hands  of 
the  sheriff  of  that  parish.  By  virtue  of  the  writ 
he  seized  that  part  of  the  plantation  which  had 
been  sold  to  Augustus  C.  Watson,  Sr.,  and  ad- 
vertised the  same  for  sale.  Thereupon  Frank 
Watson,  the  appellee,  on  June  25,  1875,  filed 
his  petition  in  the  District  Court  for  the  Pariah, 
of  Tensas  against  the  sheriff  and  Ella  F.  Bon- 
durant, executrix  and  tutrix.  He  averred  that 
his  "immediate  author,"  Augustus  C.  Watson, 
Sr. ,  acquired  the  land  in  question  by  a  good  and 
valid  title  translative  of  property  from  John 
Bondurant,  on  November  80,  1854;  that  said 
Augustus  C.  Watson,  Sr.,  held  said  lauds  by 
notorious  public  and  uninterrupted  possession, 
in  good  faith  as  owner,  from  November  80, 
1854,  until  August  5, 1872,  when  he  transf erred 
his  title  and  possession,  by  deed  of  that  date,  to 
the  petitioner,  Frank  Watson,  and  his  brother, 
A.  C.  Watson,  Jr.,  and  that  by  deed  dated  Feb- 
ruary 6, 1875,  A.  C.  Watson,  Jr.,  conveyed  all 
his  estate  in  said  land  to  the  petitioner,  Frank 
Watson. 

He  further  averred  that  the  sheriff  of  Tensas 
Parish,  acting  under  a  writ  of  alias  fi.  fa.  issued 
on  the  said  judgment  recovered  by  Walter 
Bondurant  against  Albert,  John  and  Horace 
Bondurant  in  the  district  court  of  said  parish, 
had  illegally  seized  the  tract  of  land  which  wan 
held  and  claimed  by  the  petitioner  under  the 
deeds  of  conveyance  already  mentioned,  and 
would  advertise  and  sell  the  same  unless  re- 
strained by  injunction. 

The  petition  further  alleged  that  said  Act  of 
December  4, 1854,  which  reserved  the  mortgage 
andprivilegeonsaidplantationin  favor  of  Walter 
Bondurant  for  $87,500  had  not  been  re-inscribed 
within  ten  years  from  the  date  of  its  original 
registry  in  the  mortgage  records,  and  it  had, there- 
fore, ceased  to  have  any  force  or  effect  as  a  mort- 
gage and  privilege  on  said  tract  of  land;  that  at 
the  time  of  the  institution  of  the  suit  of  Walter 
Bondurant  and  others,  in  which  the  judgment 
was  recovered  by  virtue  of  which  said  fieri 
facias  was  issued,  said  Augustus  C.Watson,  Sr., 
was  and  for  many  years  previous  had  been  in 

Eublic  possession  of  said  property  as  owner,  yet 
e  was  not  made  a  party  to  said  suit,  which  was 
via  ordinaria,  nor  were  any  demands  or  notices 
given  him  as  third  possessor. 

The  petition,  therefore,  claimed  that  the  seiz- 
ure of  the  property  by  the  sheriff  was  illegal, 

las  r.  s. 
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and  prayed  an  injunction  against  Ella  F.  Bon- 
■durant,  executrix  and  tutrix,  and  against  the 
sheriff,  restraining  them  from  proceeding  any 
"urther  with  the  said  writ  of  fieri  facia*,  so  far 
*8  it  related  to  the  lands  claimed  by  the  peti- 
tioner. 

The  injunction  preyed  for  was  granted  by  the 
court  in  which  the  petition  was  Sled,  after  no- 
tice to  the  sheriff  and  Mrs.  Bondurant. 

Thereupon,  on  October  18, 1875,  Mrs  Bondu- 
rant filed  her  petition,  verified  by  her  oath,  in 
which  she  prayed  for  a  removal  of  the  cause 
to  the  United  States  Circuit  Court  for  the  Dis- 
trict of  Louisiana.  In  her  petition  she  averred 
that  she  was  a  citizen  of  the  State  of  Mississip- 
pi, and  was,  in  her  capacity  as  tutrix  and  exec- 
utrix, defendant  in  a  civil  suit  pending  in  that 
court,  in  which  the  matter  in  dispute  exceeded, 
exclusive  of  costs,  the  sum  of  $500,  and  in 
which  Frank  Watson,  who  was  a  citizen  of 
Louisiana,  was  plaintiff. 

This  petition  was  accompanied  by  a  bond  in 
the  penal  sum  of  $250,  conditioned  according 
to  law  and  executed  by  the  petitioner  and  two 
sureties. 

The  petition  for  removal  was  denied  by  the 
state  court.  Nevertheless,  Mrs.  Bondurant,  with- 
in the  time  required  by  law,  filed  in  the  United 
States  Circuit  Court  a  transcript  of  the  proceed- 
ings of  the  state  court,  beginning  with  the  issu- 
ing of  the  fieri  facias,  which  the  petition  of 
Watson  was  filed  to  enjoin. 

The  circuit  court  took  jurisdiction  of  the  case 
and  directed  it  to  be  placed  on  the  equity  side 
of  the  docket.  Thereupon  Mrs.  Bondurant  filed 
her  answer  and  amended  answer,  to  which  the 
petitioner, Watson,  filed  his  replication.  Upon 
the  issue  thus  made,  voluminous  proofs  were 
I285|  taken,  and  upon  final  bearing  the  circuit  court 
1  made  perpetual  the  injunction  which  had  been 

granted  by  the  state  court.  That  decree  is  now 
here  on  appeal  taken  by  the  defendant,  Mrs. 
Bondurant. 

The  District  Court  for  the  Parish  of  Tensas, 
claiming  that  the  cause  still  remained  in  that 
court,  notwithstanding  the  attempt  of  the  de- 
fendant to  remove  it  to  the  United  States  Cir- 
cuit Court,  proceeded  with  the  cause  to  final 
hearing,  and  also  made  perpetual  the  injunction 
which  it  had  granted.  This  decree  was  affirmed 
on  appeal  by  the  Supreme  Court  of  Louisiana. 
See,  Watson  v.  Bondurant,  80  La.  Ann.,  1. 

The  defendant  brought  up  that  decree  also  by 
writ  of  error  to  this  court. 

By  agreement  of  counsel,  the  records  in  both 
cases  have  been  submitted  and  argued  together. 
Watson,  the  complainant  in  both  cases,  claimed 
that  the  suit  was  not  a  removable  one,  and  that 
there  was  no  effectual  removal  thereof  to  the 
circuit  court,  and  i  hat  the  state  courts  alone  had 
jurisdiction.  The  defendant  denied  the  jurisdic- 
tion of  the  state  court,  and  insisted  that  the  case 
was  a  removable  one,  and  had  been  removed  to 
the  circuit  court, which  thereafter  alone  had  ju- 
risdiction. The  case  brought  here  from  the  State 
Supreme  Court  having  been  dismissed  for  want 
of  a  writ  of  error.see,  Bondurant  v.  Watson  [ante, 
447],  it  becomes  necessary  to  decide  the  ques- 
tion of  jurisdiction. 

On  this  question  the  first  contention  of  Wat- 
son,  the  complainant,  is  that  the  petition  of  Mrs. 
Bondurant  for  the  removal  of  the  case,  which 
was  filed  October  18,  1875,  does  not  aver  that  at 
See  18  Otto. 


the  commencement  of  the  suit,  which  was  June 
25, 1875,  she  was  a  citizen  of  the  State  of  Mis- 
sissippi. 

Whether,  unaer  the  Act  of  March  8, 1875, 18 
Stat  at  L. ,  470,  to  regulate  the  removal  of  causes 
from  the  State  Courts, such  an  averment  is  neces- 
sary, is  a  question  which  was  expressly  reserved 
by  this  court  in  the  case  of  Ins.  Co.  v.  Pechner,  95 
U.  S.,  183  [XXIV.,  4271,  and  which  it  has  never 
decided.  We  do  not  find  it  necessary  to  decide  it 
now,  for  the  evidence  in  the  record  satisfies  us 
that  Mrs.  Bondurant  was  a  citizen  of  Mississippi 
on  June  25,  1875,  when  the  proceeding  against 
her  was  begun  by  Watson.  Whether  his  petition 
avers  the  fact  or  not  is  immaterial,  provided  the 
fact  is  shown  to  exist  by  any  part  of  the  record. 
Gold-  Washing  andWater  Co.  v.  Keyes,  96  U.  S.,  [286 
199  [XXIV.,  6561;  Brigesv.  Sperry,  95 U.S., 
401  [XXIV.,  890];  Robertson  v.  Cease,  97 U.  8., 
646  XXIV.,  1057]. 

T  ie  record  shows  that  her  husband,  of  whose 
will  she  was  the  executrix,  was  at  the  time  of 
his  death,  and  for  many  years  before  had  been 
a  citizen  of  the  State  of  Mississippi,  residing  at 
Natchez.  She  was,  therefore,  a  citizen  of  Mis- 
sissippi at  the  time  of  her  husband's  death,  which 
took  place  before  the  filing  by  Watson  of  the 
petition  in  this  case,  on  June  25, 1875.  In  Oc- 
tober, 1875,  she  swears  that  she  was  then  a  citi- 
zen of  Mississippi.  At  and  before  that  time  she 
had  been  sojourning  with  her  father  in  New 
Orleans,  but,  as  the  record  indicates,  her  resi- 
dence there  was  transient  and  temporary  and 
with  a  purpose,  declared  at  the  time,  of  retain- 
ing her  citizenship  in  Mississippi.  She  could 
not  lose  her  citizenship  in  Mississippi  without  a 
change  of  residence  animo  manendi,  and  her 
purpose  was  better  known  to  herself  than  to 
any  one  else. 

The  fact  that  she  took  out  letters  testament- 
ary on  the  will  of  her  husband  in  the  Parish  of 
Tensas  without  riving  bond,  as  she  would  have 
been  required  to  do  bad  she  been  a  non-resident 
of  the  State,  does  not,  in  our  judgment,  over- 
come the  affidavit  of  Mrs.  Bondurant  that  she 
was  a  citizen  of  Mississippi,  and  the  presump- 
tion that,  having  once  been  a  citizen  of  that 
State,  her  citizenship  continued.  The  proceed- 
ings in  the  Probate  Court  of  Tensas  Parish  were 
conducted  entirely  by  her  attorney,  and  their 
details  were  not  necessarily  known  to  her. 

We  think  the  fact  of  her  citizenship  in  Missis- 
sippi, at  the  time  of  the  commencement  of  Wat- 
son's suit  against  her,  sufficiently  appears  by 
the  record,  and  this  supplies  the  want  of  an  aver- 
ment of  the  fact  in  his  petition  for  the  removal 
of  the  case. 

The  next  claim  of  Vatson  is,  that  the  suit  re- 
moved was  merely  auxiliary  and  incidental  to 
the  original  case  of  Walter  Bondurant  v.  Albert 
Bondurant,  and  was  not,  therefore,  removable. 

In  this  view  we  do  not  concur.  The  case 
which  was  removed  had  all  the  elements  cf  a 
suit  in  equity.  The  petition  filed  in  the  state  court 
sought  equitable  relief,  whicli  no  court  strictly 
a  court  ot  law  could  grant.  Citations  were  is- 
sued and  served  upon  the  defendants.  DV  hen 
the  case  was  transferred  to  the  circuit  court,  it 
was  placed  on  the  equity  side  of  the  docket. 
An  answer  and  replication  were  filed,  testimony  [287] 
taken,  and  a  decree  made  upon  final  hearing  ac- 
cording to  the  equity  practice.  The  controver- 
sy in  the  original  cause  between  Walter  Bocdu. 
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rant  and  Albert  Bonduxant  and  others  had  been 
ended  by  a  final  judgment  The  case  between 
Watson  and  Mrs.  Bondurant  had  its  origin  in 
that  judgment,  but  it  was  a  new  and  independ- 
ent suit  between  other  parties  and  upon  new 


It  was  a  suit  in  which  the  plaintiff  sought  to 
be  protected  against  a  judgment,  to  which  he 
was  not  a  party,  by  which  his  property  had  been 
specifically  condemned  to  be  sold  to  satisfy  a 
claim  against  others,  and  not  against  him. 

He  insisted  that  the  mortgage  on  which  the 
judgment  was  founded  was  not  a  lien  on  the 
property  claimed  by  him.  To  prevent  being 
turned  out  of  possession  of  his  own  land,  and  a 
cloud  being  cast  on  his  title  by  a  seizure  and 
sale  under  the  judgment  of  the  state  court  was 
the  purpose  of  his  suit.  It  could  not  be  called 
incidental  or  auxiliary  to  the  orife  'ual  case.  It 
was  a  new  and  independent  controversy  between 
other  parties. 

It  filled  all  the  requisites  of  the  law  for  the 
removal  of  causes.  It  was  a  suit  of  a  civil  nat- 
ure in  equity,  in  which  the  matter  in  dispute, 
exclusive  of  costs,  exceeded  the  sum  or  value 
of  $500,  and  in  which  there  was  a  controversy 
between  citizens  of  different  States. 

No  reason  ic  perceived  why  a  party  to  such  a 
controversy  should  not  enjoy  his  constitutional 
right  of  having  his  case  tried  by  a  court  of  the 
United  States. 

The  case  of  Bank  v.  Turnout,  16  Wall.,  190 
[88  U.  8.,  XXI.,  296],  relied  on  by  the  appellee, 
is  not  in  point  That  was  a  statutory  proceed- 
ing to  try  in  a  summary  way  the  title  to  per- 
sonal property  seized  in  execution.  It  was  noth- 
ing more  than  a  method  prescribed  by  the  law 
to  enable  the  court  to  direct  and  control  its  own 

firocess  and,  as  decided  by  this  court,  was  mere- 
y  auxiliary  to  and  a  graft  upon  the  original 
action. 

It  is  next  claimed  that  the  case  was  not  re- 
movable because  its  purpose  was  to  obtain  the 
writ  of  injunction  to  stay  proceedings  in  a  state 
court,  which  a  court  of  the  United  States  is  for- 
bidden to  grant  by  section  720  of  the  Revised 
Statutes. 

It  is  to  be  observed  that  the  injunction  had 
already  been  granted  by  the  state  court  before 
the  application  for  removal  was  made.  The  in- 
terest and  purpose  of  Mrs.  Bondurant,  who 
asked  for  the  removal,  was  to  get  the  injunc- 
tion dissolved.  If  Watson  had  filed  bis  petition 
for  injunction  in  the  state  court,  and  before  it 
was  allowed  had  petitioned  for  a  removal  of  the 
cause  to  the  circuit  court,  with  the  design  of 
applying  to  that  court  for  his  injunction,  the  ob- 
jection to  the  right  of  removal  would  have  force. 
That  would  have  been  an  evasion  of  the  statute. 
But  that  is  not  this  case. 

The  Act  of  March  8, 1875, 18  Stat  atL.,  470, 
provides  that  all  injunctions  had  in  the  suit  be- 
fore its  removal,  shall  remain  in  full  force  and 
effect  until  dissolved  or  modified  by  the  court 
to  which  the  suit  shall  be  removed.  It  pro- 
vides for  removals,  without  making  any  excep- 
tion, of  cases  in  which  an  injunction  has  already 
been  allowed  to  stay  proceedings  in  a  state  court. 
It  would  not  be  according  to  the  well  settled 
rules  of  statutory  construction  to  import  an  ex- 
ception into  this  statute  from  a  prior  one  on  a 
different  subject. 

We  are  of  opinion,  therefore,  that  the  case 
460 


was  one  removable  under  the  Act  of  March  8, 
1875,  and  that  the  circuit  court  obtained  juris- 
diction by  the  proceedings  for  its  removal 

The  merits  of  the  case  nave  been  conclusive- 
ly settled  by  the  Supreme  Court  of  Louisiana. 

Watson,  the  plaintiff,  claimed  that  the  parcel 
of  land  conveyed  to  him  by  John  Bondurant 
was  freed  from  the  lien  of  the  mortgage  to  Wal- 
ter Bondurant,  by  the  failure  of  the  latter  to 
have  it  re-inscribed  within  the  ten  years  from 
the  date  of  its  original  registry. 

The  contention  of  the  defendant,  Mrs.  Bondu- 
rant, is  that  re-inscription  was  not  necessary  to 
preserve  the  lien  of  the  mortgage  on  Watson's, 
land,  because  he  was  charged  with  notice  by 
the  pact  de  nontUienando  contained  in  the  mort- 
gage, and  because  the  mortgagee,  Walter  Bon- 
durant, being  a  minor,  the  mortgage  to  him  did 
not  require  re-inscription  to  preserve  its  lien. 

These  questions  have  been  settled  against  the 
appellant  by  the  Supreme  Court  of  Louisiana. 

That  court  has  decided  that,  under  the  posi- 
tive law  of  Louisiana,  as  contained  in  the  code 
and  statutes,  nothing  supplies  the  place  of  reg-  [2891 
is  try  nor  dispenses  with  ft,  so  far  as  those  are 
concerned  who  are  not  parties  to  the  mortgage, 
and  that  when  ten  years  have  elapsed  from  the 
date  of  inscription  without  re-inscription,  the 
mortgage  is  without  effect  as  to  all  persons  . 
whomsoever  who  are  not  parties  to  the  mortgage. 
Adams  v.  Daunt*,  29  La.  Ann.,  815,  and  cases 
there  cited. 

In  the  case  of  Watson  v.  Bondurant,  80  La. 
Ann.,  1,  the  same  court  held  that  no  mortgage 
has  any  effect  as  to  third  persons  unless  record- 
ed; and,  save  in  the  single  case  of  a  minor's 
mortgage  on  the  property  of  his  tutor,  every 
mortgage  ceases  to  have  effect,  except  as  to  the 
parties  to  it,  unless  re-inscribed  within  ten  years 
from  the  date  of  its  original  inscription,  and 
that  neither  the  existence  of  the  pact  de  non  alieti- 
ando  in  a  mortgage,  nor  the  pendency  of  a  suit 
to  foreclose  the  same,  obviates  the  necessity  of 
its  inscription  or  re-inscription. 

Whether  a  mortgage  binds  the  heir  of  the 
mortgagor  without  inscription  or  re-inscription, 
it  is  not  necessary  to  decide  in  this  case,  and  we 
do  not  decide  it. 

The  decisions  above  cited,  establishing  as  they 
do  a  rule  of  real  property  in  the  State  of  Louisi- 
ana, are  binding  on  this  court,  and  are  conclu- 
sive of  this  case.  Suydam  v.  Williamson,  24 
How.,  427_[65  U.  8.,  XVI.,  742];  Jackson  v. 
Chew,  12  Wheat,  162;  Beauregard  v.  New  Or 
leant,  18  How.,  497  [59  U.  8.,  XV.,  469]. 

The  decree  of  the  Circuit  Court  must,  therefore, 
be  affirmed;  and  it  it  to  ordered. 
True  copy.  Test: 

James  B.  MoKenney,  Clerk,  Sup.  Court,  rjr.  8. 


THE  STEAMBOAT  SABINE,  etc.,  PIERRE  [540] 
S.  WILTZ,  Public  Admr.  of  Sarah  C.  Shir- 
ley, Deceased,  et  al.,  Apptt., 
v. 

THE  STEAMBOAT  RICHMOND,  etc.,  NA- 
THANIEL 8.  GREEN  bt  al. 
(See  8.  C,  "  The  Richmond,"  18  Otto, 

Decree,  when  not  reverted  on  questions  of  fact — 
exceptions  to  report— finding  of  facts. 
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L  When  both  courts  below  have  oonourred  In  the 
decision  of  questions  of  fact,  this  court  will  not  re- 
verse a  decree  by  raising  a  doubt  founded  on  the 
number  or  credibility  of  witnesses. 

2.  This  court  will  not  consider  exceptions  to  the 
report  of  a  commissioner  presented  after  the  Law 
of  1875  went  into  effect,  which  relate  only  to  ques- 
tions of  fact,  where  the  court  omitted  to  find  the 
facts. 

8.  If  the  appellants  desired  to  press  their  excep- 
tions, they  should  have  got  a  finding-  of  t>  D  facts  so 
ss  to  present  questions  of  law  alone. 

[No.  85.] 

Petition  filed  Dec.  IS,  1880.   Decided  Mar.  tl, 

1881. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Louisiana. 
On  petition  for  a  re-hearing.   Same  case, 
ante,  818. 
The  case  is  fully  stated  by  the  court. 
Messrs.  Bentinek  Egan,  R.  H.  Mssrr 
and  Charles  B.  Singleton,  for  appellants. 
Mr.  Given  Campbell,  lor  appellees. 

Mr.  Chief  Justice  Waito  delivered  the  opin- 
ion of  the  court: 

[542]  We  are  asked  to  rehear  this  case  on  two 
grounds  :  1,  because  on  the  evidence  the  decree 
below  should  have  been  reversed  ;  and,  2,  be- 
cause the  exceptions  to  the  commissioner's  re- 
port were  not  considered. 

Notwithstanding  what  has  been  said  in  the 
briefs  filed  with  this  application,  we  still  think 
the  question  of  the  liability  of  The  Richmond  is 
one  of  fact  only.  She  was  not  a  carrier  A  The 
Sabine's  cargo,  and  consequently  not  liable  in 
any  respect  as  such.  If  not  at  fault  for  the  col- 
lision, she  is  no  more  liable  for  damages  to  the 
cargo  of  The  Sabine  than  she  is  for  the  damages 
to  The  Sabine,  on  which  the  cargo  was  carried. 

So  far  as  The  Sabine  or  her  cargo,  therefore, 
is  concerned,  the  only  question  presented  on 
this  application  is  whether,  in  late,  The  Rich- 
mond was  in  fault  for  the  collision,  and  that 
depends  on  the  fact  whether  The  Sabine  bad 
"  fled  to  the  wall,"  and  for  that  purpose  had 
gone  closer  to  the  left  hand  shore  than  ner  pilot 
had  ever  seen  a  boat  before,  and  The  Richmond 
followed  her.  On  that  question  of  fact  the  case 

(543]  hinges,  for  if  The  Richmond  did  what  is  thus 
claimed  against  her,  the  law  clearly  charges  her 
with  fault.  As  to  the  fact  the  testimony  is  vo- 
luminous and  conflicting.  Two  courts  have  al- 
ready, on  the  same  testimony,  decided  against 
The  Sabine  and  the  insurers  of  her  cargo.  As 
long  ago  as  1861,  we  said,  speaking  through 
Mr.  Justice  Grier,  in  the  case  of  The  Marcellus, 
1  Black,  417  [66  U.  8.,  XVII.,  2181:  "We 
have  had  occasion  to  remark  more  than  onoe 
that  when  both  courts  below  have  concurred  in 
the  decision  of  questions  of  fact,  *  *  *  parties 
ought  not  to  expect  this  court  to  reverse  such  a 
decree  by  raising  a  doubt  founded  on  the  num- 
ber or  credibility  of  witnesses.  The  appellant 
in  such  a  case  has  all  presumptions  against  him, 
and  the  burden  is  cast  on  him  to  prove  affirm- 
atively some  mistake  made  by  the  judge  below 
in  the  law  or  in  the  evidence.  It  will  not  do  to 
show  that  on  one  theory,  supported  by  some 
witnesses,  a  different  decree  might  have  been 
rendered,  provided  there  be  sufficient  evidence 
to  be  found  on  the  record  to  establish  the  one 
that  was  rendered."  This  rule,  thus  stated  from 
the  preceding  cases,  was  uniformly  followed 
afterwards  until  the  Act  of  187S.  18  Stat  at  L., 
See  18  Otto. 


815,  chapter  77,  relieved  us  from  the  labor  of 
weighing  evidence.  Newell  v.  Norton  and  Sltip, 
8  Wall.,  267  [70  U.  S.,  XVII.,  2781 ;  The  Hvjy- 
odame,  6  Wall.,  228  [78  U.  8.,  XVIII.,  796] ; 
The  8.  B.  Wheeler,  20  Wall.,  886  [87  U.  S., 
XXII.,  8851;  The  Lady  Pike,  21  Wall.,  9  [8$ 
U.  S.,  XXflL,  502].  It  is  true  that,  notwith- 
standing this  rule,  we  were  required  "  to  re-ex- 
amine the  facts  as  well  as  the  law  of  the  case," 
The  Baltimore,  8  Wall.,  882  [75  U.  8.,  XIX., 
464],  but  we  did  not  reverse  except  in  a  clear 
case.  Such  was  the  well  established  rule  of  de- 
cision. 

The  decree  on  the  merits  was  rendered  April 
19,  1875,  a  few  days  before  the  Act  of  1875  took 
effect  We  were,  therefore,  as  we  thought  at  the 
hearing,  compelled  to  consider  and  weigh  the 
evidence  on  the  questions  involved  when  tJiat 
decree  was  rendered.  We  are  clear  now,  as  we 
were  on  the  first  hearing,  that  the  presumptions 
in  favor  of  the  correctness  of  the  two  decrees  be- 
low have  not  been  overcome.  If  one  set  of  wit- 
nesses are  to  be  believed,  the  decree  is  right ;  if 
the  other,  it  is  wrong.  There  is,  to  say  the  least, 
no  such  preponderance  in  favor  of  the  appellants 
as  to  justify  us  in  overruling  the  decisions  of  the 
two  courts  below. 

2.  As  to  the  exceptions  to  the  report  of  the  [544] 
commissioner.  The  report  of  the  commissioner 
was  presented  June  4, 1875,  after  the  Law  of  1875 
went  into  effect.  The  exceptions  were  filed  the 
next  day.  All  the  exceptions  that  were  argued 
in  the  court  below  or  here  relate  only  to  ques- 
tions of  fact,  depending  on  the  weight  of  ev- 
idence. The  court  omitted  to  find  the  facts,  and 
the  case  comes  here  on  the  evidence.  This, 
since  the  Act  of  1875,  we  are  not  bound  to  con- 
sider. If  the  appellants  had  desired  to  press 
their  exceptions,  they  should  have  got  a  finding 
of  the  facts,  so  as  to  present  questions  of  law 
alone.  The  case  on  its  merits  came  up  under  the 
old  law,  and  we  were  compelled  to  consider  the 
testimony,  but  on  the  master's  report  the  Act  of 
1875  was  applicable,  and  our  review  is  confined 
to  questions  of  law. 

The  petition  for  rehearing  is  denied. 
True  copy.  Tat: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


EDWARD  BONHAM  et  al.,  Appts, 
v. 

THOMAS  B.  NEEDLES,  Auditor,  and  JOHN 
C.  SMITH,  Treasurer,  of  Illinois,  et  al. 

(Bee  8.  C,  13  Otto,  S48-S5L) 
Case  followed— estoppel,  by  recitals  in  bonds. 

1.  Harter  v.  Kernoehan,  ante,  followea. 

8.  Where  a  statute  conferred  ample  authority 
upon  a  township  to  issue  its  bonds,  and  the  bonds 
recite  that  they  were  issued  in  pursuance  of  the  au- 
thority thus  conferred,  such  recitals  Import  a  com- 
pliance with  the  statute,  and  the  township  is  estop- 
ped to  assert,  as  against  a  bono  fde  holder  for  value, 
that  such  recitals  are  untrue. 

[No.  1096.1 

Submitted  Jan.  IS,  1881.  Decided  Mar.  tl.  1881, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
The  case  is  fully  stated  by  the  court 
Mr.  Thomas  «T.  Henderson,  for  appel- 
lants. 
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Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  suit  in  equity  was  commenced  in  the 
Circuit  Court  for  Wayne  County,  Illinois,  and 
-was  thence  removed  into  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Illinois.  The  complainants  are  certain  tax  pay- 
ers and  real  estate  owners  suing  in  behalf  of 
themselves  and  all  other  like  persons  in  the  Big 
Mound  Township  of  Wayne  County.  The  origi- 
nal defendants  were  the  Auditor  and  Treasurer 
of  State,  the  clerk  and  treasurer  of  the  county, 
the  collector  of  the  township,  the  First  National 
Bank  of  Springfield,  and  the  unknown  holders 
and  owners  of  certain  bonds  with  their  cou- 
649]  pons— five  in  number  and  of  $1,000  each- 
issued,  under  date  of  April  1,  1870,  in  the 
name  of  the  township,  and  made  payable, 
twenty  years  after  date,  to  the  Illinois  South- 
eastern Railway  Company,  or  bearer,  with  in- 
terest at  the  rate  of  ten  per  cent  per  annum. 
The  bonds  purport  to  have  been  issued ' '  by  the 
township  to  aid  in  the  construction  of  the  Illi- 
nois Southeastern  Railway,  in  pursuance  of  the 
authority  conferred  by  an  Act  of  the  General 
Assembly  of  the  State  of  Illinois,  entitled  'An 
Act  to  Incorporate  the  Illinois  Southeastern 
Railway  Company',  approved  February  25, 
1867,  and  an  Act  amendatory  thereof,  approved 
February  24  1869,  and  an  election  of  the  legal 
voters  oi  the  aforesaid  township,  held  on  the 
10th  day  of  November,  1868,  under  the  provis- 
ions of  said  Act."  Upon  each  bond  was  in- 
dorsed, under  date  of  April  21,  1870,  a  guar- 
anty of  payment  by  the  Springfield  and  Illinois 
Southeastern  Railway  Company,  and  the  certifi- 
cate of  the  state  Auditor,  under  date  of  July 
19, 1870,  stating  that  it  was  that  day  registered 
in  his  office  pursuant  to  the  provisions  of  "An 
Act  to  Fund  and  Provide  for  Paying  the  Rail- 
road Debts  of  Counties,  Townships,  Cities  and 
Towns,  in  force  April  16,  1869. 

After  the  township  had  for  nearly  ten  years 
regularly,  by  an  annual  levy  and  collection  of 
a  tax  for  that  purpose,  paid  the  interest  on  the 
bonds  as  the  same  became  due — the  order  for 
such  being  made  by  the  auditor  of  State— the 
present  bill  was  filed..  It  questioned  the  validity 
of  the  bonds,  and  asked  a  decree  restraining  the 
officers;  who  were  made  defendants,  from  the 
assessment  or  collection  of  taxes  to  meet  them. 
Kernochan,  the  appellee,  a  citizen  of  Massa- 
chusetts, and  the  owner,  by  purchase  in  good 
faith,  for  value,  of  all  the  bonds,  appeared  in 
the  state  court,  and  upon  his  petition  and  bond 
the  cause  was  removed  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Illinois,  where,  after  issue  joined  and  proof 
taken,  the  bill  was  dismissed. 

The  controlling  questions  in  the  case  have 
already  been  determined  in  Barter  v.  Kernochan 
[ante,  4111.  It  was  there  ruled  that  the  Acts 
of  Assembly , recited  in  the  bonds  whose  validity 
is  here  involved,  were  not  repugnant  to  the 
Constitution  of  Illinois,  adopted  In  1848.  We 
also  held  that  the  5th  section  of  the  Act  of 
[650 J  February  24, 1869,  conferred  upon  such  town- 
ships in  Wayne  and  Clay  Counties  as  had  pre- 
viously voted  donations  to  the  Illinois  South- 
eastern Railway  Company,  the  qualified  voters 
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of  such  townships  assenting  thereto  at  a  regular 
or  special  town  meeting  or  election,  authority 
to  issue  bonds  in  payment  of  snch  donations. 
The  Township  of  Big  Mound,  on  10th  Novem- 
ber, 1868,  voted  a  donation  of  $5,000  to  the 
railroad  company,  one  third  to  be  levied  ami 
collected  by  special  tax  and  paid  to  the  railway 
company,  in  each  of  the  years  1869,  1870  anil 
1871:  in  lieu  of  which,  however,  the  company 
bound  itself  to  take  township  bonds  if  requisite 
authority  to  issue  them  could  be  obtained  by 
further  legislation.  So  far  this  case  resembles, 
in  its  essentia]  features,  Barter  v.  Kernochan. 
The  chief  difference  between  that  case  and 
the  present  one  is,  that  in  the  former  the  re- 
corded proceedings  of  the  township  distinctly 
showed  that  the  bonds  were  voted  at  a  special 
town  meeting,  duly  called  and  held  to  consider 
the  question  of  their  issue;  while  in  this  case, 
the  records  of  the  township  contain  no  evidence 
of  a  township  meeting  at  which  the  qualified 
voters  assented  to  the  issue  of  bonds  in  payment 
of  the  donation  voted  on  10th  November,  1868, 
except  a  certificate  of  Wm.  Book,  claiming  to 
be  deputy  clerk  of  Big  Mound  Town.  In  that 
certificate  he  states  that  "At  an  election  held  at 
the  Yates  school-house,  on  the  28th  day  of  Au- 
gust, that  the  majority  of  the  voters  present 
voted  in  favor  of  giving  bonds  to  the  South- 
eastern Railway  Company  for  the  bonus.  This 
August  28th,  1869."  Several  witnesses  testify 
that  an  election  was  held.  But  the  correctness 
of  the  decree  and  the  validity  of  the  bonds  in 
the  hands  of  a  bona  fide  purchaser,  do  not  de- 
pend upon  proof,  in  this  suit,  that  such  an  elec- 
tion was,  in  fact,  duly  called  and  held,  at  which 
the  qualified  voters  assented  to  an  issue  of 
bonds  in  payment  of  the  donation  previously 
voted. 

The  statute?  vo  which  we  have  referred  con- 
ferred, as  we  have  shown  in  Barter  v.  Kerno- 
chan, ample  authority  upon  the  township  to 
issue  bonds  in  payment  of  the  donation  voted, 
the  qualified  electors  assenting  thereto  at  a  regu- 
lar or  special  town  meeting.  The  bonds  recite 
that  they  were  issued  in  pursuance  of  tltc  au- 
thority conferred  by  those  statutes.  Such  re- 
citals import  a  compliance  with  the  statute, 
and  the  township,  according  to  the  uniform 
decisions  of  this  court,  is  estopped  to  assert, 
as  against  a  bona  fide  holder  for  value,  that  such 
recitals  are  untrue.  Buchanan  v.  City  of  Litcli- 
field,  and  autlumties  there  cited,  decided  at  pres- 
ent Term  [ante,  188]. 

There  are  other  questions  in  the  case  which 
counsel  have  pressed  upon  our  consideration. 
None  of  them  are,  in  our  judgment,  vital  to 
the  merits  of  the  case,  and  we  do  not  stop  to 
comment  upon  them. 

The  decree  it  affirmed. 

True  copy.  Teat : 

James  H.  McKenney,  Clerk,  8up.  Court,  U.  8. 


[6511 


THEODORE  YATES,  Plff.  in  Err., 

e.  r67*j 
NATIONAL  HOME  FOR  DISABLED  VOL- 
UNTEER SOLDIERS. 
(See  8.  C,  18  Otto.  K4r4n.) 
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for  Disabled  Soldiers  In  Milwaukee,  had  no  author- 
ity to  oon  tract  with  an  offloer  of  the  Institution 
that  he  should  receive  compensation  or  pecuniary 
advantages,  beyond  his  aa^y,  for  services. 

Submitted  Feb.  tS.  1881.  Decided  Mar.  tl,  1881. 

rN  ERROR  to  the  Circuit  Court  of  the  United 
State*  for  the  Eastern  District  of  Wisconsin. 
The  case  is  fully  stated  by  the  court. 
Mr.  Lather  S.  Dixon,  for  plaintiff  in  error. 
No  counsel  appeared  for  defendant  in  error. 

Mr.  Justice  Harlaji  delivered  the  opinion 
of  the  court: 

By  an  Act  of  Congress,  approved  March  21, 
1866,  the  President  of  the  United  States,  Secre- 
tary of  War,  Chief  Justice  of  the  United  States, 
and  such  other  persons  as  might  thereafter  be 
associated  with  them,  according  to  the  provis- 
ions of  that  Act,  were  constituted  a  board  of  man- 
ager* of  an  establishment  for  the  care  and  relief 
the  disabled  volunteers  of  the  United  States 
Army,  by  the  name  of  the  National  Asylum  for 
Disabled  Volunteer  Soldiers;  with  power  to 
take,  hold  and  convey  real  and  personal  proper- 
ty, and  to  make  by-laws,  rules  and  regulations, 
not  inconsistent  with  the  laws  of  the  United 
States,  for  carrying  on  the  business  and  gov- 
ernment of  the  asylum. 

The  board  of  managers,  consisting  of  twelve 
persons,  were  given  authority  to  procure,  at 
suitable  places,  sites,  and  to  have  the  necessary 
buildings  erected  for  military  asylums  for  all 
persons  serving  in  the  Army  of  the  United  States 
at  any  time  in  the  war  of  the  rebellion,  who 
were  not  provided  for  by  existing  laws  and 
who  had  or  might  thereafter  become  disquali- 
fied from  procuring  their  own  maintenance  and 
support  by  reason  of  wounds  received  or  sick- 
ness contracted  while  in  the  line  of  their  duty 
during  the  rebellion.  The  Act  further  provided 
that  the  officers  of  the  asylum  should  consist  of 
governor,  deputy  governor,  secretary,  treasurer 
and  such  other  officers  as  the  board  of  managers 
may  deem  necessary,  to  be  appointed  from  dis- 
abled officers  serving  as  before  mentioned,  and 
removable  by  the  board  from  time  to  time  as 
the  interests  of  the  institution  may  require. 

At  a  meeting  of  the  board  of  managers  held 
on  12th  April,  1867,  E.  B.  Wolcott  and  John 
S.  Cavender,  two  of  their  number  were  ap- 
pointed a  committee  to  select  a  plan  for  asy- 
lum buildings  at  Milwaukee;  to  make  and  ac- 
cept proposals  for  the  same;  to  superintend  the 
construction, and  to  put  the  building  then  owned 
by  the  asylum  in  condition  for  immediate  use. 
At  the  January  meeting,  the  president  of  the 
board  was  added  to  the  committee.  Shortly 
thereafter  several  building  contracts  were  en- 
tered into,  and  the  work  of  construction  com- 
menced. 

On  the  28th  December,  1868,  the  plaintiff 
in  error,  a  disabled  officer  who  had  served  in 
the  Union  army  and  who  was  deputy  governor 
of  the  branch  asylum  at  Milwaukee,  addressed 
a  communication  to  Messrs.  Cavender  and  Wol- 
oott,  from  which  it  appears  that  he  bad  there- 
tofore purchased  the  materials,  employed  the 
labor  and  directed  the  work,  in  connection  with 
the  new  building,  not  included  in  the  special 
contracts  with  mason,  tin  and  iron  workers. 
Up  to  that  date  his  time  and  services  had  been 
given  gratuitously  but,  in  consequence  of  the 
See  18  Otto.  U.  S.,  Pook  26. 


action  of  the  board,  whereby  his  duties  and  re- 
sponsibilities were  increased  and  his  pay  re- 
duced, he  gave  notice,  in  the  same  communi- 
cation, that  he  would  not  assume  nor  take  any 
further  responsibility  for  anything  connected 
with  the  construction  of  the  new  building,  un- 
less the  asylum,  in  consideration  of  his  perfect- 
ing the  plans,  directing  the  work,  employing 
the  labor,  purchasing  materials,  and  putting  the 
institution  in  proper  working  order,  would  pay 
him  five  per  cent  on  all  purchases  and  disburse- 
ments that  had  been  or  might  be  made  by  him 
or  under  his  direction,  outside  of  contracts  for 
masons,  roofers  and  steam  heater's  works,  un- 
til completion  of  the  building.  Upon  that 
communication,  containing  these  propositions, 
Cavender  and  Wolcott,  as  "Building  Com. 
Nat.  Asylum,"  in  good  faith,  we  doubt  not,  but 
without  any  action  upon  the  part  of  the  board 
of  managers,  made  and  signed  this  indorsement. 
"  Col.  Theo.  Yates  will  complete  the  work  as 
proposed,  and  will  be  paid  in  the  manner  and 
to  the  amount  herein  named." 

The  plaintiff  in  error  claims  <n  this  action  the 
sum  of  $8,414.96  for  ^•jrvices  performed  by  him 
under  that  agreement. 

The  court  below  gave  a  peremptory  instruc- 
tion to  the  jury  to  find  for  the  defendant,  which 
was  done. 

We  have  not  been  ibvored  with  a  brief  on 
behalf  of  the  defendant,  but  are  informed  by 
counsel  for  plaintiff  that  the  court  below  was 
of  opinion  that  Col.  Yates  was  prohibited  by 
the  by-laws  of  the  institution,  of  which  be  was 
an  officer,  from  contracting  for  or  receiving 
compensation  for  the  services  by  him  rendered. 
In  that  view  we  concur.  One  of  the  by-laws  in 
force  when  the  agreement  was  made  provides 
that  "The  board  shall  fix  such  stated  and  suffi- 
cient salaries  to  any  officer  or  agent  of  the  es- 
tablishment, payable  in  money,  as  they  shall 
deem  proper,  which  shall  be  in  full  for  the  serv- 
ices  of  the  officer  or  agent,  and  not  to  be  di- 
minished during  his  term  of  office.  No  perqui- 
sites, feee,  allowances  or  advantage*,  other  than 
his  salary  or  stated  pay,  shall  be  permitted  to 
any  officer,  agent  or  employe"  of  the  establish- 
ment, under  any  pretense  w/tatsoever."  Another 
by-law  declared  that  "The  president  of  the 
board  shall  *  *  *  approve  all  contracts, 
make  and  sign  all  requisitions,"  etc.  If  the  ap- 
pointment of  Wolcott  and  Cavender  as  a  com- 
mittee, with  power  to  make  and  accept  propos- 
als for  the  new  building,  and  to  superintend  its 
construction,  authorized  them,  without  consult- 
ing the  board  or  without  the  concurrence  of 
its  president,  to  make  all  contracts  pertaining  to 
the  erection  of  that  building,  it  by  no  means  fol- 
lows that  they  could  make  a  binding  contract 
with  an  officer  of  the  institution,  in  conflict 
with  its  by-laws  and  whereby  he  could  receive, 
in  addition  to  his  salary  or  stated  pay,  "  perqui- 
sites, fees,  allowances  or  advantages.  The 
manifest  object  of  the  by-law  in  question  was 
to  remove  from  the  officers  of  the  asylum, 
charged  with  the  immediate  conduct  of  its  af- 
fairs, all  possible  temptation  to  so  manage  the 
institution  as  to  derive  pecuniary  advantage 
therefrom  beyond  their  respective  salaries  or 
stated  pay. 

It  is  contended  that  plaintiff  in  error  was 
not  bound,  in  his  capacity  as  deputy  governor, 
to  perform  any  services  whatever  in  connection 
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with  the  construction  of  the  new  building. 
Were  this  conceded,  as,  perhaps,  it  must  be, 
the  plaintiff  is  confronted  not  only  with  the 
fact  that  he  was  an  officer  of  the  asylum,  with 
a  stated  salary,  but  with  an  express  prohibition, 
in  the  by-laws  of  the  institution,  against  his  re- 
ceiving, under  any  pretense  whatsoever,  per- 
quisites, fees,  allowances  or  advantages  other 
than  his  salary  or  stated  pay.  The  evidence 
furnishes  no  reason  to  suppose  that  the  board 
of  managers  were  aware  of,  or  over  recognized 
or  approved  the  agreement  which  the  building 
committee  made  with  plaintiff  for  compen- 
sation for  the  special  services  rendered  by  him. 
The  sole  question,  therefore,  is,  whether  the 
building  committee  had  authority  to  contract 
with  an  officer  of  the  institution,  that  he  should 
receive  compensation  or  pecuniary  advantages, 
beyond  his  salary,  for  the  services  in  question. 
They  clearly  had  not,  and  without  considering 
other  questions  argued  by  counsel,  we  approve, 
for  the  reasons  given,  the  instruction  to  find  for 
the  defendant. 

The  judgment  is  affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Bup.  Court,  U.  8. 


CHESTER  A.  ARTHUR,  Collector  of  the 
Pom  of  New  York,  Pif.  in  Err., 
t. 

MAX  JACOBY  bt  All. 
(See  EL  C  13  Otto.  077-479.) 
Duty  Act— instruction  to  jury. 

L  Pictures  painted  by  bond  on  porcelain  are  du- 

.....  i  «o" 

he. 
.  it,  i 

It  aside  as  against  what  is  admitted  to  have  been 


L  Pictures  painted  by  hand  on  porcelain  are  du- 
tiable at  ten  per  cent  ad  valorem  only.  _ 
&  In  a  case  where,  if  the  Jury  had  found  a  verdict 
theo 


A  favor  of  the  defendan 


court  should  have  set 


proved,  a  judgment  will  not  be  reversed  on  account 
at  a  positive  instruction  to  find  for  the  plaintiff. 
[No.  238.1 

irgued  Mar.  S,  1881.    Decided  Mar.  £1, 1881. 

fN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Mr.  Edwin  B.  Smith,  Ami.  Atty-Gen.,  for 
plaintiff  in  error. 

Messrs.  Lewis  Savndera,  John  S.  Van  Sant- 
voord  and  George  If.  Sanders,  for  defendants  in 
error. 

16781  Mr-  Chief  Justice  Waite  delivered  the  opin- 
1       J  ion  of  the  court:  « 

This  was  a  suit  to  recover  back  duties  paid 
under  protest  The  bill  of  exceptions  stated  it 
was  proven  at  the  trial  that  all  the  goods  charged 
with  the  duties  were  "Pictures  painted  by  hand ; 
and  their  value  depended  on  the  skill  of  the  par- 
ticular artist  who  painted  them,  and  the  porce- 
lain ground  on  which  they  were  painted  was 
only  used  to  obtain  a  good  surface  on  which  to 
paint,  and  was  entirely  obscured  from  view 
when  framed  or  set  in  any  manner,  and  formed 
no  material  part  of  the  value  of  said  painting 
on  porcelain,  and  did  not  in  itself  constitute  an 
article  of  china  ware,  being  manufactured  sim- 
ply as  a  ground  for  the  painting,  and  not  for 
any  use  Independent  of  the  paintings."  The 
Collector  exacted  a  duty  of  fifty  per  centum  ad 
464 


valorem  under  the  clause  in  schedule  B,  section 
2504,  Revised  Statutes,  relating  to  "china,  por- 
celain and  parian  ware,  gilded,  ornamented  or 
decorated  in  any  manner,"  while  the  importer 
claims  they  were  dutiable  at  ten  per  centum  ad 
valorem  only,  under  the  clause  in  schedule  M, 
which  embraces  "paintings  and  statuary  not 
otherwise  provided  for."  In  other  words;  the 
Collector  claimed  they  were  decorated  china  or 
porcelain  ware,  and  the  importer  that  they  were 
paintings  on  china  or  porcelain.  The  evidence 
seems  to  have  left  no  doubt  on  this  subject,  for 
it  is  expressly  stated  in  the  bill  of  exceptions  to 
have  been  proved  that  the  porcelain  ground  on 
which  the  painting  was  done  "did  not  in  itself 
constitute  an  article  of  china  ware."  Such  being- 
the  case,  the  painting  which  was  done  on  it  did 
not  make  it  decorated  china  ware.  Confessedly, 
the  goods  were  paintings  done  by  hand,  and  as 
it  is  not  claimed  they  were  "otherwise  provided 
for"  than  as  china  ware,  decorated,  it  follows  the 
court  was  right  in  directing  a  verdict  in  favor  of 
the  importer  for  the  difference  between  ten  ami 
fifty  per  cent  It  is  a  matter  of  no  importance 
in  this  cose,  that  the  colors  used  were  metallic, 
and  that  the  pictures  were  baked  to  make  the 
colors  more  firm.  If  the  iury  had  found  a  ver- 
dict in  favor  of  the  defendant,  the  court  should 
have  set  it  aside  as  against  what  is  admitted  to 
have  been  proved.  Under  such  circumstances 
a  judgment  will  not  be  reversed  on  account  of 
a  positive  instruction  to  find  for  the  plaintiff. 

Pleasants  v.  Fant,  22  Wall.,  116  [89  U.  8., 
XXII.,  7801. 

As  the  bill  of  exceptions  states  that  the  facts  [679] 
on  which  the  case  depends  were  proved,  we 
cannot  say  that  the  admission  in  evidence  of 
samples  of  "similar"  importations  on  which  du- 
ties had  been  paid  at  ten  per  centum,  could 
have  prejudiced  the  Collector's  case.  The  ques- 
tion which  the  court  decided  was,  that  the  goods, 
were  not  china  ware,  but  paintings. 

Affirmed. 

True  copy.  Test : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TJ.  8. 


PHILADELPHIA  AND  BALTIMORE  CEN-  1 703 ] 
TRAL  RAILROAD  COMPANY,  Appt., 

  v. 

UNITED  STATES. 

(See  8.  C.,  18  Otto,  708-705.) 

Contract  for  carrying  mails. 

Where  a  railroad  company  contracted  to  carry- 
he  mails  over  a  route  which  included  another  rail- 
road, and  the  latter  road  performed  part  of  the  sen- 
Ice,  and  brought  an  action  against  the  Government 
for  such  service ;  held,  that  having  stood  by  con- 
tentedly and  seen  the  money,  which  it  now  claims, 
paid  to  the  other  company,  snd  received  and  re- 
ceipted for  the  money  paid  it  on  that  foundation,  ft 
would  be  inequitable  to  permit  ft  now  to  recover, 
and  thus  make  the  Government  jay  twice. 
[No.  242.1 

Argued  Mar.  8,  1881.    Decided  Mar.  tl,  1881. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  fully  stated  by  the  court. 
Mr.  John  F.  Faunsworth,  for  appellant. 
Mr.  8.  F.  Phillips,  Solicitor- Gen.,  for  ap- 
pellee. 
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Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  appellant  brought  suit  in  the  Court  of 
Claims  for  the  amount  which  it  asserted  to  be 
due  for  carrying  the  mail  between  the  City  of 
Philadelphia  and  Chester,  from  July  1,  1878, 
until  March  81, 1877,  and  recovered  a  judgment 
for  what  was  claimed  as  to  all  the  time  men- 
tioned except  the  period  between  July  1, 1878, 
and  December,  1875. 

The  service  was  rendered  under  a  contract  to 
carry  the  mails  from  Philadelphia  to  Port  De- 
posit, in  the  State  of  Maryland,  by  rail,  and 
part  of  the  road  over  which  it  was  carried  was 
that  part  of  the  Philadelphia,  Wilmington  and 
Baltimore  railroad  which  lies  between  the  City 
of  Philadelphia  and  Chester.  This  latter  com- 
pany also  carried  mails  over  its  own  road  be- 
tween these  points  and  continuously  to  Balti- 
more. 

The  Postmaster-General,  after  the  Act  of 
March  8,  1878,  required  all  the  mails  carried 
over  these  routes  to  be  weighed,  and  made  re- 
peated adjustments  of  the  sums  due  to  each 
company,  and  the  amounts  so  found  were  paid, 
and  received  without  objection  or  protest  from 
July  1,  1878,  to  December  4,  1875.  At  that 
date,  the  appellant  notified  the  Postmaster-Gen- 
eral that  he  had  not  been  paying  them  enough, 
in  fact,  had  only  been  paying  them  for  the  dis- 
tance between  Chester  and  Port  Deposit  It 
turned  out  that  the  Philadelphia,  Wilmington 
and  Baltimore  Company  had  Deen  receiving  the 
compensation  for  all  the  mails  carried  over  its 
road  between  Philadelphia  and  Chester,  though 
the  appellant  Company  had  the  contract  for  so 
much  of  that  mail  as  went  from  Philadelphia 
to  Port  Deposit  and  intermediate  points.  The 
Postmaster-General  insisted  that  he  was  right, 
and  refused  to  pay  claimant,  though  the  mail 
was  still  carried  under  the  existing  contracts 
until  March  81,  1877. 

The  Court  of  Claims  found  in  favor  of  the 
claimant  Company,  and  rendered  judgment  for 
the  sum  due  after  the  notification  and  demand 
of  December  4,  1875,  but  held  the  Company  es- 
topped by  its  acquiescence  in  the  adjustments 
and  the  payments  it  had  received  without  ob- 
jection or  protest,  from  July  1,  1878,  to  that 
period. 

In  this,  we  think  the  Court  of  Claims  was 
right.  It  must  be  held  to  have  known  on  what 
basis  of  weight  and  distance  these  adjustments 
were  made.  They  were  made  frequently,  and 
the  sums  which,  by  those  adjustments,  were 
due  to  each  company  were  paid  monthly  or 
quarterly. 

If  the  claimant,  during  all  this  time,  stood  by 
contentedly  and  saw  the  money,  which  it  now 
claims,  paid  to  the  other  company,  and  received 
and  receipted  for  the  money  paid  it  on  that 
foundation,  it  would  be  inequitable  to  permit  it 
now  to  recover,  and  thus  make  the  Government 
pay  it  twice.  For  the  time  the  mail  was  car- 
ried after  this  notice  or  assertion  of  the  present 
claim  it  has  recovered  judgment,  and  the  Gov- 
ernment has  not  appealed.  For  what  it  lost  by 
its  neglect  in  making  claim  on  these  settlements 
when  receiving  payment,  it  must  submit  to  loss. 

Judgment  affirmed. 

True  copy.  Teat: 

James  H.  McKenney,  Clerk,  8up.  Court,  U.  8. 

See  18  Otto. 


DI8TRICT  OF  COLUMBIA,  Plff.  in  Err., 
t. 

ADOLF  CLUSS,  For  the  use  of  John  A.  J. 
Creswkll  et  ax.,  Commissioners  of  the 
Freed  man's  Savings  and  Trust  Company. 

(See  B.  C,  18  Otto,  70S,  70S.) 

District  of  Columbia — board  of  audit— nf  j>  <  tr- 
poration. 

L  The  Board  of  Trustees  of  Color, -i  Schools  for 
the  District  of  Columbia,  which  employed  the 
plaintiff,  an  architect  by  profession,  to  prepare  the 
plans  and  specifications  for  a  school-bouse  in 
Washington,  and  to  superintend  its  construction, 
could  bind  the  District  for  the  services  rendered  by 
him. 

2.  The  disallowance  of  the  claim  by  the  board  of 
audit  did  not  conclude  the  plaintiff. 

8.  By  the  Act  creating  the  District  into  one  mu- 
nicipal Corporation,  the  new  Corporation  succeeded 
to  the  property  of  the  two  former  ones,  and  also  to 
their  liabilities. 

[No.  248.] 

Argued  Mar.  8, 9, 1881.  Decided  Mar.  SI,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  District 
of  Columbia. 
The  case  is  fully  stated  by  the  court: 
Mr.  Albert  G.  Riddle,  for  plaintiff  in 

error. 

Mr.  Enoch.  Totten,  for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  1870  the  Board  of  Trustees  of  Colored 
Schools  for  the  District  of  Columbia  employed 
the  plaintiff,  who  is  an  architect  by  profession, 
to  prepare  the  plans  and  specifications  for  a 
school-house  in  Washington,  and  to  superin- 
tend its  construction,  agreeing  to  give  him  for 
his  services  five  per  cent  on  the  cost  of  the  build- 
ing. This  was  the  ordinary  rate  of  charge  as 
compensation  for  similar  services  in  the  Dis- 
trict. In  1872  the  building  was  constructed,  and 
cost  about  $86,000.  The  Board  of  Trustees  an- 

firoved  of  the  work,  and  paid  the  plaintiff  $1,100 
n  cash  and  gave  him  a  voucher  for  $2,165  more, 
being  for  the  balance  due,  and  also  the  sum  of 
$266  for  services  in  superintending  repairs  upon 
other  buildings.  This  voucher  the  plaintiff  sold  1-7061 
and  delivered  to  the  Freed  man's  Savings  and 
Trust  Company,  for  whose  benefit  this  action  is 
brought. 

The  Board  of  Trustees  of  Colored  Schools 
has  since  been  abolished  and  a  new  board  or- 
ganized to  take  charge  of  all  the  public  schools, 
whether  of  white  or  colored  children.  But  when 
the  original  board  existed  it  was  the  agent  rf 
the  District  for  the  purposes  intrusted  to  it,  and 
could  bind  the  District  for  the  services  rendered 
by  the  plaintiff.  The  building  constructed  ar.d 
the  other  buildings  upon  which  the  repairs  were 
made  under  his  superintendence  belong  to  the 
District  and  arc  used  by  it  for  colored  schools, 
yet  the  amount  due  him  for  which  the  voucher 
was  given  has  never  been  paid.  The  jury  were  of 
opinion  that  the  District  should  pay  it,  and  we 
agree  with  them. 

The  disallowance  of  the  claim  by  the  Board 
of  Audit,  if  such  had  been  allowed  to  be  proved, 
would  not  have  concluded  the  plaintiff.^  Thrt 
board  was  not  a  judicial  body,  whose  action  ws.s 
final;  it  exercised  little  more  than  the  functioi  s 
of  an  accountant.    A  claim  allowed  by  it  wp.s 
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not  necessarily  a  valid  one ;  a  claim  disallowed 
was  not,  therefore,  illegal.  Its  action  either 
way  left  the  matter  open  to  contestation  in  the 
courts. 

Though  the  contract  of  the  plaintiff  with  the 
Board  of  Trustees  was  made  before  the  Act 
creating  the  District  into  one  municipal  Corpo- 
ration, the  work  was  not  completed  until  after- 
wards, when  it  was  accepted  and  approved. 
The  new  Corporation  succeeded  to  the  property 
of  the  two  former  ones,  and  also  to  their  liabili- 
ties. 

Judgment  affirmed. 
True  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


GEORGE  P.  HUMPHREY,  Appt., 
v. 

8ANFORD  BAKER. 

(See  S.C.,  18  Otto,  736,  737.) 

Decree  entered  on  mandate. 

This  oourt  will  not  entertain  an  appeal  from  a  de- 
cree, entered  in  exact  accordance  wfth  Its  mandate 
on  a  former  appeal. 

[No.  1069.] 

Submitted  Feb.  28, 1881.  Decided  Mar.  tl,  1881. 


A 


PPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 
On  motion  to  dismiss. 
The  case  is  fully  stated  by  the  court. 
Meter:  Theodore  Romeyn  and  H.  H. 
Wells,  for  appellee,  for  motion. 
Mr.  John  Atkinson,  for  appellant. 

Mr.  Chief  Justice  Wavite  delivered  the  opin- 
ion of  the  court: 

At  the  last  Term,  on  a  former  appeal  in  this 
case,  Baker  v.  Humphrey, m  U.  8.,  494  [XXV., 
1065],  we  decided  "That  the  complainant.  Baker, 
deposit  in  the  clerk's  office  for  the  use  of  the  de- 
fendant, George  P.  Humphrey,  the  sum  of  $25, 
and  that  Humphrey  thereupon  convey  to  Baker 
the  premises  described  in  the  bill,  and  that  the 
deed  contain  a  covenant  against  the  grantor's 
own  acts,  and  the  demands  of  all  other  persons 
claiming  under  him."  A  mandate  was  there- 
upon issued  to  the  circuit  court,  to  enter  a  decree 
in  accordance  with  this  decision,  and  carry  it 
into  effect  Pursuant  to  this  mandate,  a  decree 
was  entered,  of  which  no  complaint  is  made. 
The  money  was  deposited  with  the  clerk  at  or 
before  the  time  of  the  decree,  and  immediately 
thereafter  a  deed  in  all  respects  appropriate  in 
form  was  prepared  and  presented  to  Humphrey 
for  execution.  This  he  neglected  to  do,  and  he 
was  ordered  to  show  cause  why  he  should  not 
be  attached  for  contempt  on  that  account.  In 
obedience  to  this  order  he  appeared  and  for  cause 
showed: 

"  1.  That  before  said  decree  was  entered  the 
circuit  court  gave  him  leave  to  file,  and  he  did 
file,  a  bill  of  supplement  and  review  to  obtain 
re-imburseraent  for  taxes  and  improvements 
paid  and  made  upon  the  premises  in  question. 

2.  That  said  bill  was  duly  filed  before  said 
decree  was  entered  and  the  complainant,  who  is 
the  defendant  therein,  has  appeared  and  de- 


murred  thereto,  and  the  same  is  now  pending 
and  undetermined. 

8.  That  this  defendant  has  been  advised  and  [737] 
verily  believes  that  no  process  would  issue 
against  him  to  compel  him  to  sign  the  deed  in 
question,  until  the  questions  presented  by  his 
said  bill  were  disposed  of." 

Upon  the  hearing  Humphrey  was  adjudged 
to  be  in  contempt,  and  it  was  decreed  that  he 
stand  committed  to  the  Detroit  House  of  Cor- 
rection until  he  executed  the  deed,  unless  sooner 
discharged  by  the  court. 

From  this  order  of  commitment,  the  present 
appeal  has  been  taken,  which  the  appellee  now 
moves  to  dismiss. 

In  Stewart  v.  Salomon,  97  U.  S.,  861  [XXIV., 
1044],  we  decided  that  we  would  not  entertain 
an  appeal  from  a  decree  entered  in  exact  accord- 
ance with  our  mandate  on  a  former  appeal,  and 
that  when  such  an  appeal  was  taken  we  would 
on  application  examine  the  decree  and,  if  it  con- 
formed to  the  mandate,  dismiss  the  cose  with 
costs.  If  it  did  not,  we  would  remand  the  case 
with  appropriate  directions  for  the  correction  of 
the  errors.  The  decree  entered  below,  in  the 
present  case,  followed  the  mandate  in  every  par 
ticular  and  was,  in  legal  effect,  ours.  It  com- 
manded Humphrey  to  convey,  and  the  proceed- 
ings in  which  the  order  now  appealed  from  was 
entered,  were  for  the  purpose  of  compelling  him 
to  do  what  we  said  must  be  done.  Instead  of 
carrying  our  decree  into  execution  ourselves,  wc 
sent  it  below  for  that  purpose.  No  discretion 
was  given  the  circuit  court  as  to  requiring  a  con- 
veyance. That  was  ordered  here.  The  order 
appealed  from  was  in  furtherance  of  our  express 
directions,  and  may  with  propriety  be  consid 
ered  part  of  our  decree.  It  was  the  appropri- 
ate way  of  getting  the  conveyance  which  wc 
said  must  be  made.  If  in  the  end  it  shall  ap- 
pear that  Humphrey  is  entitled  to  the  relief  he 
asks,  in  what  he  denominates  his  "  bill  of  sup- 
plement and  review,"  the  appropriate  decree  to 
that  end  will  be  made  in  that  proceeding.  The 
decree  we  directed  is  the  final  decree  in  the  origi- 
nal suit,  and  the  court  below  had  nothing  to  do 
but  to  carry  it  into  execution.  Under  the  rule 
established  in  Stewart  v.  Salamon,  therefore,  the 
suit  it  dismissed  witfi  costs. 
True  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


GEORGE  W.  GRINNELL  kt  al.,  Plfft.  in  [7391 
Err., 
v. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC 
RAILROAD  COMPANY  kt  al. 
(See  8.  a,  18  Otto,  780-744.) 
Railroad  land  grant  to  Iowa — cJiange  of  route- 
right  of  settler. 

L  The  Act  of  Congress  of  May  15,  1858,  granting 
lands  to  Iowa  for  railroad  purposes.  Is  a  grant  in 
pmsenti.  Whenever  the  identity  of  the  lands  grant- 
ed Is  ascertained,  the  title  relates  back  to  the  date  of 
the  grant. 

2.  where  a  railroad  company  of  that  State  bad 
acquired  full  legal  title  to  lands  under  that  Act,  the 
construction  of  its  road  on  a  new  line  under  the  Act 
of  June  2, 1804,  did  not  annul  or  defeat,  without 
further  action  on  the  part  of  the  United  States,  the 
title  thus  vested. 
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&  The  assertion  of  a  right  by  the  United  States  to 
the  lands  In  controversy,  1b  wholly  a  matter  between 
the  government  and  the  railroad  company.  One 
who  settles  on  these  lands  cannot  set  up  a  title, 
which  the  government  itself  can  only  assert  by 
some  direct  proceeding. 

[No.  688.] 

Submitted  Jan.  tl,  1881.  Decided  Mar.  tl,  1881. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 
The  case  is  stated  by  the  court. 
Meters.  8.  S.  Henkle  and  John  8.  Ham  he, 
for  plaintiffs  in  error. 

Mr.  Thomas  P.  Wi throw,  for  defendants 
in  error. 

[740]     Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Iowa. 

Actions  in  the  nature  of  ejectment  were 
brought  by  the  Railroad  Company  against  nu- 
merous persons  in  different  courts  of  the  State 
of  Iowa,  which,  on  appeals  to  the  Supreme 
Court,  were  heard  and  decided  together  by  stip- 
ulation, and  the  judgments  in  the  lower  courts 
in  favor  of  plaintiff  were  affirmed. 

The  plaintiff  asserted  title  under  the  Act  of 
Congress  of  May  15,  1856,  11  Stat,  at  L.,  9, 
granting  lands  to  the  State  of  Iowa  for  railroad 
purposes;  and  the  counsel  of  plaintiffs  in  error 
correctly  states  in  his  brief  that  the  only  ques- 
tion presented  by  the  record  is,  whether  the 
Railroad  Company  has,  under  tliat  grant,  ac- 
quired title  to  any  lands  within  the  old  fifteen 
mile  limits  of  the  Mississippi  &  Missouri  Rail- 
road Company,  certified  to  the  State  under  the 
grant  by  the  Department  of  the  Interior  for  the 
benefit  of  that  company,  but  which  were  left 
outside  of  the  new  twenty  mile  limit  by  a 
change  of  location  of  the  old  line,  made  by  the 

S resent  Company  under  the  Act  of  Congress  of 
une  2,  1864,  13  Stat,  at  L.,  95,  amendatory  of 
the  Act  of  May  15, 1856. 

The  material  facts  on  which  the  decision  of 
this  question  depends  may  be  thus  succinctly 
stated:  by  the  Act  of  May  15,  1856,  Congress 
made  a  grant  to  the  State  of  Iowa  for  the  pur- 
pose of  aiding  in  the  construction  of  four  rail- 
roads across  the  State  from  points  on  the  Missis- 
sippi River  to  points  on  the  Missouri  River.  One 
of  these  was  a  road  from  Davenport  to  Council 
Bluffs.  The  grant  was  of  every  alternate  sec- 
tion of  land  designated  by  odd  numbers,  for  six 
sections  in  width,  on  each  side  of  said  roads  ; 
and  in  case  it  should  appear  that  the  United 
States  had,  when  the  lines  or  routes  of  said  roads 
were  definitely  fixed,  sold  any  sections  or  parts 
of  sections  granted  as  aforesaid,  or  the  right  of 
preemption  had  attached  to  the  same,  then  the 
State  by  its  agent  or  agents  might  select  other 
odd  sections  in  lieu  of  those  thus  deficient,  with- 
in a  limit  of  fifteen  miles  on  each  side  of  said 
roads. 

The  State  of  Iowa,  by  an  Act  of  its  Legisla- 
ture approved  July  14,  1856,  granted  to  the 
Mississippi  &  Missouri  Railroad  Company  the 
lands  which  were  by  the  Act  of  Congress  ap- 
[T41 )  propriated  to  the  construction  of  the  road  from 
Davenport  to  Council  Bluffs.  That  company 
accepted  the  grant,  and  on  the  11th  day  of  Sep- 
tember, 1856,  filed  in  the  General  Land-Office 
at  Washington  a  map  showing  the  route  which 
See  18  Otto. 


it  had  adopted  for  its  road,  some  unimportant 
corrections  of  which  were  made  by  another  map 
filed  April  1,  1857. 

On  the  4th  September,  1858,  the  agent  of  the 
Company  and  the  State  reported  to  the  Gen- 
eral Land-Office  the  selection  of  lands  in  lieu 
of  those  which  had  been  sold  or  were  other- 
wise deficient,  and  on  the  27th  of  December, 
1858,  the  lands  thus  selected,  and  those  which 
were  in  place,  were  certified  to  the  State  of 
Iowa  by  the  Commissioner  of  the  General  Land- 
Office.  These  lands  in  place,  and  lands  selected 
and  certified  to  the  State  under  the  Act  of  1856 
include  all  the  lands  in  controversy  in  this  suit. 

By  an  Act  approved  July  2,  1864,  18  Stat,  at 
L.,  95,  Congress  authorized  a  change  of  loca- 
tion of  this  road  in  the  uncompleted  part  there- 
of, so  as  to  secure  a  better  and  more  expeditious 
line  for  connection  with  the  Iowa  branch  of  the 
Union  Pacific  Railroad,  and  the  plaintiff  Cor- 
poration, which  had  succeeded  to  all  the  rights 
of  the  Mississippi  &  Missouri  Railroad  Com- 
pany, availed  itself  of  the  privilege  thus  con- 
ferred, and  so  changed  the  route  as  to  place  it 
at  some  points  south  of  the  fifteen  mile  limit  of 
the  grant,  as  ascertained  by  the  first  location, 
and  the  road  was  completed  on  this  location  to 
Council  Bluffs  in  1869.  After  all  this,  the  plaint- 
iffs in  error,  who  were  defendants  below,  settled 
upon  the  lands  in  controversy,  which  were  with- 
in the  limits  of  the  location  made  in  1856,  and 
without  the  twenty  mile  limit  of  the  amendatory 
Act  of  1864,  which  will  be  presently  noticed, 
and  proceeded  by  the  appropriate  steps  to  as- 
sert rights  under  the  homestead  andpreemption 
laws  of  the  United  States.  The  officers  of  the 
land  department  refused  to  recognize  their  right 
to  do  so,  but  being  in  possession,  and  sued  for 
It  by  the  Railroad  Company,  they  say  the  Com- 
pany has  no  title;  because  it  lost  whatever  right 
it  had  to  the  lands  by  the  change  of  the  location, 
and  because  locating  the  road  as  now  completed 
does  not  bri*"*  ftese  lands  within  the  limit  of 
either  the  original  grantor  the  amendatory  Act 
of  1864. 

Two  inquiries  are  thus  suggested,  namely: 
had  the  Railroad  Company  acquired  title  or  a  ,742 
vested  right  to -the  lands  in  controversy  before  1 
the  Act  of  1864,  and  before  the  change  of  loca- 
tion; and  if  it  had,  what  was  the  effect  of  that 
change  on  the  right  of  the  Company  to  the  land 
left  by  the  change  outside  of  the  limits  pre- 
scribed by  both  Acts? 

The  grant  under  the  Act  of  1856  was,  as  has 
been  often  said,  a  grant  in  prasenti,  and  though 
exactly  what  this  means  has  been  the  subject 
of  much  controversy,  we  think  its  ascertain- 
ment is  not  difficult  The  only  doubtful  element 
of  the  problem  is  the  location  of  the  road,  which, 

Sr  the  terms  of  these  grants,  is  necessary  to 
entify  the  sections  granted  on  each  aide  of  it. 
Whenever  that  is  done,  so  that  a  surveyor  or 
the  officers  of  the  land  department  can  protract 
the  line  of  the  route  on  the  maps  of  the  public 
lands  within  the  limit  of  the  grants,  the  iden- 
tity of  the  lands  granted  is  mathematically  ascer- 
oed,  and  the  title  relates  back  to  the  date  of 
the  grant 

So  far  as  lands  are  found  in  place  when  this 
is  done,  not  coming  within  the  exceptions  as 
sold  or  held  under  preemption,  the  title,  or  at 
least  the  right  to  this  land  in  place,  is  at  once 
verted  in  the  State  or  in  the  company  to  which 
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the  State  has  granted  it,  and  the  means  of  as- 
certaining precisely  what  lands  have  passed  by 
the  grant  is  to  be  found  in  the  map  of  the  line 
of  the  road,  which  is  filed  in  the  General 
Land  Office  under  provisions  of  the  statute.  As 
regards  the  lands  to  be  selected  in  lieu  of  those 
lost  by  sale  or  otherwise,  it  may  be  that  no 
valid  right  accrues  to  any  particular  section  or 
part  of  a  section  until  the  selection  is  made  and 
reported  to  the  land  office,  and  possibly  not 
then  until  the  selection  is  approved  by  the 
proper  officer. 

None  of  these  difficulties  arise  in  the  present 
rase.  The  location  was  made  and  the  map  filed 
in  the  land-office;  the  selection  of  lieu  lands 
was  made  and  the  selection  approved,  and  the 
entire  list  was  regularly  certified  to  the  State 
of  Iowa  as  early  as  December,  1868,  and  with 
this  certificate  the  last  Act  of  the  United  States 
which  could  in  any  event  be  held  necessary  to 
passing  the  title  was  performed,  and  cither  the 
State  of  Iowa  or  the  Railroad  Company— it  is 
immaterial  which  /or  the  purposes  of  this  suit 
— had  become  invested  with  the  full  legal  title 
to  the  lands  so  certified. 

In  this  condition  of  affairs,  the  Mississippi  & 
Missouri  R.  R  Co.  made  a  mortgage  on  its  road 
[743]  and  franchises,  which  also  included  the  lands 
granted  by  Congress  to  the  State  and  by  the 
State  to  that  company  to  obtain  money  to  build 
its  road.  It  commenced  at  Davenport,  on  the 
Missouri,  and  had  constructed  the  road  west- 
wards 180  miles  when  the  Act  of  1864  was 
passed.  In  1866  the  mortgage  above  mentioned 
was  foreclosed,  and  the  Chicago,  Rock  Island 
«fc  Pacific  Company,  under  sale  at  this  fore- 
closure proceeding,  and  by  subsequent  consoli- 
dation, became  the  owner  of  the  road,  the  fran- 
chises, and  the  lands  of  the  Mississippi  &  Mis- 
souri Co. 

The  entire  legal  title,  therefore,  to  their  land 
liad  passed,  for  a  valuable  consideration,  to  this 
Company. 

Did  their  construction  of  the  road  on  the  new 
line  annul  or  defeat,  without  further  action  on 
the  part  of  the  United  States,  the  title  thus 
vested?  It  would  have  been  competent  for 
Congress  to  have  made  it  a  condition  of  the 
change  of  location,  that  the  lands  within  the 
six  miles,  or  the  fifteen  mile  limit  of  the  old 
line,  and  not  within  the  twenty  mile  limit  of 
the  new  line,  should  revert  to  the  United  States, 
so  far  as  the  title  of  the  Company  was  con- 
cerned. But  }t  did  not  make  any  such  condi- 
tion. If  no  law  had  been  passed  authorizing 
the  change  of  route,  it  is  possible  the  govern- 
ment might  have  reclaimed,  these  lands  as  for- 
feited by  reason  of  the  change,  to  which  it  had 
not  consented.  But  Congress  did  consent  to  the 
change  without  any  declaration  affecting  the 
title  cl ready  vested  in  the  Company. 

The  2d  section  of  the  Act  of  1864  provided 
for  a  grant  of  land  on  each  side  of  the  new 
location,  and  for  lieu  lands  when  those  could 
not  be  found  to  an  amount  equal  to  that  granted 
by  the  original  Act  of  1866,  and  it  extended  the 
limit  for  selecting  lie  *  lauds  to  twenty  instead 
of  fifteen  miles. 

It  is  argued  that  the  lands  thus  granted  were 
intended  as  a  substitute  for  those  accruing  to 
the  Company  under  the  first  location;  and  that 
ihe  latter,  necessarily,  reverted  to  the  grantor. 
That  it  was  the  policy  of  the  government  that 
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the  lands  granted  should  be  alongside  of  the 
road,  and  that  the  lands  retained  by  the  gov- 
ernment should  thereby  be  enhanced  in  value. 
We  are  not  prepared  to  deny  that  if  the  Railroad 
Company  had  accepted  or  received  lands  un- 
der the  Act  of  1864,  and  the  case  was  unem-  f**] 
barrassed  by  the  rights  of  subsequent  purchas- 
ers or  mortgagees,  the  United  States  could,  by 
a  judicial  proceeding,  enforce  the  principle 
that  an  exchange  of  lands  was  intended. 

But  this  would  arise  from  no  express  lan- 
guage of  the  Act  of  Congress,  or  agreement 
with  the  Company,  but  as  a  just  and  proper  in- 
ference from  the  whole  transaction. 

There  is,  however,  no  evidence  that  the  Com- 
pany ever  received  any  land  under  the  Act  of 
1864,  or  asserted  a  claim  to  such  land.  It  ap- 
pears affirmatively  that  it  never  filed  with  the 
General  Land-Office  a  map  of  ita  new  route  un- 
til 1870,  a  year  after  the  road  was  completed, 
and  it  is  fair  to  presume  that  if  it  intended  to 
assert  a  claim  to  land  under  the  changed  loca- 
tion, it  would  have  filed  ita  map  when  the 
change  was  made  or  determined  on  We  do 
not  think  the  Act  can  be  construed  to  forfeit 
the  lands  to  which  they  had  title  when  they 
claimed  none  under  the  Act  of  1864. 

Another  point  equally  fatal  to  plaintiffs  in 
error  is,  that  the  assertion  of  a  nght  by  the 
United  States  to  the  lands  in  controversy  was 
wholly  a  matter  between  the  government  and 
the  railroad  company,  or  its  grantors.  The  le- 
gal title  remains  where  it  was  placed  before  the 
Act  of  1864.  If  the  government  desires  to  be 
re-invested  with  it,  it  must  be  done  by  some  ju- 
dicial proceeding,  or  by  some  act  of  the  gov- 
ernment asserting  its  right.  It  does  not  lie  in 
the  mouth  of  everyone  who  chooses  to  settle 
on  these  lands  to  set  up  a  title  which  the  gov- 
ernment itself  can  only  assert  by  some  direct 
proceeding. 

These  plaintiffs  r,ad  no  nght  to  stir  up  a  liti- 
gation which  the  parties  interested  did  not  de- 
sire to  be  started.  It  might  be  otherwise  if  the 
legal  title  was  in  the  government.  Then  the 
land  would  be  subject  to  homestead  or  preemp- 
tion rights.  But  the  legal  title  is  not  in  the 
government;  and  as  we  have  already  shown, 
the  equity  is  more  than  doubtful.  Schulen- 
berg  v.  Harriman,  21  Wall.,  44  [88  U.  S., 
XXII.,  551];  Tucker  v.  Ferguson,  22  Wall., 
527  [89  U.  S.,  XXII.,  805]. 

The  judgment  of  the  Supreme  Court  of  Iowa  is 
affirmed. 

Dissenting,  Mr.  Justice  Bradley. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Clted-UO  TJ.  S.,88;  112  TJ.  8.,  786,  781:  M  If.  W. 
Rep.,  666. 


FRANCIS  E.  HINCKLEY,  Appt.,  I***! 

t. 

LEVI  P.  MORTON  et  al. 

(SeeS.  a,  18  Otto,  764, 785.) 

Second  appeal*— compensation  of  reenter. 

1.  Second  appeals  have  always  been  allowed  to 
bring  up  proceedings  subsequent  to  the  mandate 
and  not  settled  by  the  terms  of  the  mandate  itsell. 

108  n.  s. 
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2.  Where  the  compensation  of  a  receiver,  bo  far  as 
the  fund  In  the  circuit  court  la  concerned,  was  set- 
tled on  the  former  appeal,  a  larger  compensation  to 
htm  subsequently  ordered  by  the  state  court  cannot 
be  paid  to  him  out  of  it. 

[No.  896.] 

Submitted  Jan.  SI,  1881.  Decided  Mar.  21,1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
On  motion  to  dismiss  with  which  is  united  a 
motion  to  affirm. 

Mr.  R.  Biddle  Roberts,  for  appellees,  in 
support  of  motion. 

Mean.  George  W.  Cotliran,  Leouu-d  Swett 
and  Philip  Phillips,  for  appellant. 

Mr.  Chief  Juetice  Waite  delivered  the  opin- 
ion of  the  court : 

Our  jurisdiction  of  this  case  is  clear.  The 
appeal  is  not  from  the  decree  entered  on  our 
mandate  from  the  last  Term,  in  Hinckley  v.  R. 
R.  Co.,  100  U.  8.,  158  [XXV.,  591].  On  the 
contrary,  that  decree  has  been  satisfied  by  ap 
actual  payment  of  the  amount  found  due.  The 
case  does  not,  therefore,  come  within  the  rule 
laid  down  in  Stewart  v.  Salomon,  97  U.  S.,  861 
{XXIV.,  1044],  where  we  held  that  an  appeal 
would  not  he  entertained  from  a  decree  in  the 
court  below  in  accordance  with  a  mandate  from 
here  on  a  previous  appeal.  The  record  now 
presented  shows  that  after  our  decision  at  the 
last  Term,  in  which.among  other  things,  Hinck- 
ley, the  appellant,  was  allowed  $10,000  for  his 
services  as  receiver  from  the  time  of  his  ap- 
pointment in  the  Kelly  suit,  he  went  into  the 
.state  court  and  had  that  suit  re-instated.  He 
then  applied  to  that  court  to  fix  his  compensa- 
tion as  receiver.  That  was  done,  and  resulted 
in  an  allowance  to  him  of  something  more 
than  $24,000.  As  soon  as  that  order  in  his 
favor  was  made  he  filed  an  intervening  petition 
in  the  circuit  court,  asking  that  the  amount  so 
allowed  him  might  be  paid  out  of  the  fund  in 

r74Ur-i    the  circuit  court  belonging  to  the  Morton  suit. 

r***J  This  was  refused,  and  from  the  order  to  that 
effect,  which  was  a  final  decree  on  the  interven- 
ing petition,  this  appeal  was  taken.  Second 
appeals  have  always  been  allowed  to  bring  up 
proceedings  subsequent  to  the  mandate  ana  not 
settled  by  the  terms  of  the  mandate  itself.  Su- 
penieort  v.  Kennieott,  94  U.  8.,  498  [XXIV., 
2601:  Tyler  v.  Magwire,  17  Wall.,  258  [84  U.  S., 
XXI. ,  5761.  Thie  ease  comet  clearly  mtltin  that 
rule,  anrtth*  motion  to  dumiet  it,  therefore,  de- 
nied. 

But  tee  tftink  tlie  motion  to  affirm  should  be 
granted.  The  question  of  compensation  to  the 
receiver,  so  far  as  the  fund  in  the  circuit  court 
is  concerned,  was  settled  on  the  former  appeal. 
The  allowance  then  made  was  for  the  entire 
services  of  the  receiver  from  the  date  of  his  orig- 
inal appointment  in  the  Kelly  suit.  The  value 
of  the  services  was  made,  by  the  exceptions  to 
the  master's  report,  a  matter  of  special  inquiry, 
and  the  result  is  indicated  in  the  judgment 
which  was  then  given.  If  the  state  court  has 
funds  in  its  hands  out  of  which  its  judgment 
<-an  be  paid,  it  has  full  power  to  order  the  pay- 
ment, but  the  liability  of  the  fund  In  the  circuit 
court  to  the  receiver  has  already  been  fully  dis- 
charged. The  court  below  was  right,  there- 
fore, in  refusing  the  prayer  of  the  appellant  in 
See  18  Otto. 


his  intervening  petition,  and  its  order  to  that 
effect  is  affirmed. 
True copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


CENTRAL  NATIONAL  BANK  OPBALTI-  [783] 
MORE,  Piff.  in  Brr., 
v. 

ROYAL  INSURANCE  COMPANY. 

(See  8.  C,  13  Otto,  783-788.) 

When  court  may  direct  verdict. 

Where,  on  the  undisputed  facts,  defendant  is  en- 
titled to  a  verdict  in  hfe  favor,  the  court  may  direct 
such  a  verdict. 

[No.  282.1 

Argued  Mar.  2,  1881.    Decided  Mar.  91, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  fully  stated  by  the  court. 

Mettrt.  George  Bliaa  and  Robert  K.  Will-  . 
ton,  for  plaintiff  In  error. 

Mettrt.  William  D.  Sliipman  and  Joseph 
Lavrocque,  for  defendant  in  error. 

Mr.  Cltief  JutUce  Waite  delivered  the  opin- 
ion of  the  court: 

The  assignment  or  errors  in  this  case  present* 
the  single  question  whether  on  the  undisputed 
facts  the  court  below  was  right  in  directing  a 
verdict  in  favor  of  the  Insurance  Company 
The  facts  were  as  follows: 

John  James  Jackson  was  the  agent  at  Balti 
more  of  the  Royal  Insurance  Company,  a  Brif 
ish  Corporation.  His  appointment  was  in  writ- 
ing ana  filed  in  the  office  of  the  Insurance  Com- 
missioner of  Maryland,  in  compliance  with  the 
laws  of  the  State.  His  powers  were  ample  for 
the  issuing  of  policies,  collection  of  premiums, 
and  the  adjustment  and  payment  of  losses.  No 
authority  was  given  him,  however,  to  borrow 
money  on  the  credit  of  the  Company,  and  he 
had  never  in  a  single  instance  done  so,  except 
by  the  negotiation  of  bills  drawn  by  him  as 
agent  on  the  Company  to  pay  losses. "  He  was 
at  the  same  time  the  ageut  of  other  insurance 
companies  and  of  a  number  of  private  person*. 
He  was  introduced  to  the  Central  Nations!  Bank 
of  Baltimore,  in  1870  or  1871,  as  the  agent  of 
the  Royal  Insurance  Company,  and  opened  an 
account  in  the  name  of  J.  J.  Jackson,,  agent. 
The  name  of  the  Insurance  Company  did  not.  [784] 
appear.  All  his  deposits  were  made  to  the  credit 
of  this  account  and  all  his  checks  were  drawn 
against  it.  The  account  was  a  large  one  and  in- 
cluded moneys  which  came  into  his  hands  from 
all  sources.  As  he  wanted  money,  he  checked 
on  this  account,  signing  the  checks  in  the  name 
of  J.  J.  Jackson,  agent  His  remittances  to 
the  Company  were  made  by  bills,  on  London, 
purchased  from  Alexander  Brown  &  Sons,  deal- 
ers in  foreign  exchange  at  Baltimore,  with 
checks  on  the  Bank  payable  to  that  firm.  This 
was  known  to  and  understood  by  the  Bank. 
His  checks  showed  that  very  large  sums  of 
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money,  credited  to  his  account  as  agent,  were 
used  in  other  ways  than  for  the  benefit  of  the 
Company. 

In  the  summer  of  1878  he  was  behind  in  his 
accounts  with  the  Company  and  a  special  agent 
was  sent  to  Baltimore  to  get  a  settlement.  For 
the  convenience  of  adjustment  the  accounts 
were  divided  into  three  classes  and  each  class 
examined  separately.  On  the  9th  of  July,  upon 
a  statement  of  one  part  of  the  account  as  classi- 
fied, a  balance  of  $12,572.52  was  found  due 
from  him  to  the  Company.  He  had  at  the  time 
not  more  than  five  or  six  thousand  dollars  to  his 
credit  in  bank,  and  to  meet  this  payment  asked 
permission  of  the  president  of  the  Bank  to  over- 
draw his  account,  saying  that  his  agents  were 
behind  in  their  remittances,  but  he  would  hurry 
them  up  and  soon  make  the  deficit  good.  Get- 
ting the  consent  of  the  Bank  he  made  his  check 
in  favor  of  Alexander  Brown  &  Sons  for  the 
amount  due  from  him,  and  bought  a  bill  on  Lon- 
don which  was  remitted  the  Company  and  after- 
wards paid  by  the  drawees  in  the  ordinary 
course  of  business. 

On  the  19th  of  July,  upon  the  completion  of 
the  adjustment  of  another  part  of  the  account, 
a  further  amount  was  found  due  from  Jackson 
to  the  Company  of  $5,520.48.  He  then  drew 
another  check  in  favor  of  Alexander  Brown  & 
Sons  for  this  amount,  and  asked  again  for  per- 
mission to  overdraw,  at  the  same  tune  showing 
the  check.  After  a  repetition  of  substantially 
the  same  statements  he  had  made  on  the  former 
occasion,  this  check  was  certified  by  the  direc- 
tion of  the  president  and  handed  back  to  him. 
He  took  it  to  Brown  &  Sons  and  bought  another 
1 7851  kUl.  which  was  sent  forward  to  the  Company 
1  1  and  paid  in  London.  Before  the  remainder  of 
his  accounts  were  adjusted  he  left  Baltimore, 
and  his  agency  was  revoked  on  24th  or  25th  of 
July.  The  Bank  then  called  on  the  Con -pan y 
to  repay  the  overdraft,  claiming  that  the  money 
advanced  was  in  fact  a  loan  to  the  Company. 
The  Company  declined  to  recognize  any  liabil- 
ity, and  this  suit  was  brought  to  recover  the  bal- 
ance that  was  due  as  for  money  loaned. 

These  facts  are  undisputed,  and  we  think  it 
clear  if  the  jury  had  been  permitted  to  pass  on 
the  evidence,  and  had  found  against  the  Com- 
pany, their  verdict  should  have  been  promptly 
set  aside  by  the  court.  In  point  of  fact  the 
money  was  borrowed  by  Jackson  to  pay  what 
he  owed  the  Company.  His  application  was 
not  made  in  the  name  of  the  Company,  and  al- 
though his  account  was  kept  in  his  name  as 
agent,  it  was,  in  reality,  his  individual  account 
and  not  that  of  the  Company.  That  the  money 
was  borrowed  to  remit  the  Company,  must  have 
been  understood  by  the  Bank.  The  checks  were 
in  the  form  that  had  been  used  for  a  long  time 
in  making  such  remittances;  and  when  money 
had  been  borrowed  before  to  pay  losses,  it  had 
always  been  done  on  the  bills  of  Jackson  drawn 
on  the  Company  in  London.  The  form,  then, 
which  the  transaction  assumed,  as  claimed  by 
the  Bank,  is  that  of  an  application  by  a  large 
foreign  Insurance  Company,  through  one  of  its 
agents  in  this  country,  for  the  privilege  of  over- 
drawing its  bank  account  at  the  agency,  so  that 
funds  might  be  remitted  to  the  home  office 
abroad  a  few  days  in  advance  of  anticipated  re- 
ceipts from  current  business.  So  unusual  and 
improbable  a  thing  as  this  can  hardly  be  pre- 
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sumed  from  the  single  fact  that  the  agent  of  the 
Company,  who  was  also  agent  of  other  parties, 
saw  fit  to  keep  his  bank  account  in  his  name  as 
agent  without  indicating  for  whom.  The  nat- 
ural inference,  from  the  facts  presented  to  the 
Bank,  certainly  is,  as  the  truth  was,  that  the 
agent  wanted  the  accommodation  to  enable  him 
to  meet  his  own  obligations  to  the  Company  in 
anticipation  of  the  remittances  of  his  subs  gents. 
Such  a  borrowingdoes  not  charge  the  Company 
as  a  borrower.  True,  the  Company  has  saved 
what  the  Bank  has  lost,  but  not  in  a  way  to 
make  itself  liable  to  restore  what  it  has  got. 
The  Bank  trusted  the  agent,  not  the  Company. 
No  other  reasonable  construction  can  be  put  on 
the  acts  of  the  parties  at  the  time.  A  borrow-  r-M1 
ing  by  an  insurance  agent  to  enable  him  to  re-  ^  ' 
mit  his  company  the  proceeds  of  his  business 
ia  prima  facie  the  borrowing  of  the  agent  him- 
self rather  than  the  company,  and  will  be  so 
treated  unless  the  contrary  is  shown.  Any  other 
rule  would  be  dangerous  in  the  extreme.  There 
is.  here  no  question  of  ratification.  This  can 
only  arise  where  the  borrowing  is  by  the  agent 
for  the  company  without  authority,  and  the 
company  adopts  by  its  acts  what  was  done  by 
the  agent.  Here  the  borrowing  was  by  the 
agent  for  himself  and  not  the  Company.  It  was 
clearly  right,  therefore,  for  the  court  to  tell  the 
jury,  in  advance  of  the  verdict,  that  upon  the 
evidence  they  must  find  for  the  Company. 
Pleasantir.  Font,  22  Wall.,116  [89  U.S., XXII., 
7801. 

The  judgment  it  affirmed. 
True  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Ctted-IM  U.  8.,  66 ;  28  Kan.,  419. 


WILLIAM  H.  COOK,  Appt., 

CHARLES  LILLO. 
(See  8.  C,  18  Otto,  7KS-7M.) 
Note  when  not  payable  in  confederate  money — 
Louisiana  usury  law. 

1.  Notes,  given  during  the  war,  at  New  Orleans, 
on  which  payments  to  a  large  amount,  both  of  prin- 
cipal and  interest,  have  been  made,  and  always  in 
lawful  money  or  its  equivalent,  where  no  claim  was 
ever  made  that  the  notes  called  for  confederate 
dollars  until  about  the  tune  of  the  commencement 
of  this  suit,  which  was  fifteen  years  after  the  notes 
were  given,  and  after  thousands  of  dollars  had  been 
paid  and  many  extensions  of  time  secured,  will  be 
held  to  be  payable  in  lawful  money  and  not  In  con- 
federate dollars. 

2.  In  Louisiana,  a  reclamation  of  Interest  cannot 
be  made,  nor  the  usurious  Interest  Imputed  to  the 
principal,  unless  the  suit  for  the  recovery  is  begun, 
or  plea  of  usury  set  up  to  the  claim,  within  twelve 
months  after  the  payment  is  made. 

INo.  212.] 

Submitted  Jan.  t6, 1881.  Decided  Mar.  91, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  case  is  fully  stated  by  the  court. 
Messrs.  Charles)  B.  Singleton,  Richard 
H.  Browne  and  John  A.  Campbell,  for 
appellant. 

Messrs.  C.  E.  Schmidt  and  Thowsi  J. 
Semmes*  for  appellee. 
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Notb. — Contracts  payable  <n  confederate  nates  i 
tender  of.  See  note  to  Tnorfngton  v.  Smith,  75  TJ.  S, 
Xn.,861. 
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Mr.  Chief  JusticeWwdte  delivered  the  opin- 
ion of  the  court: 

It  has  long  been  settled  in  this  court  that 
transactions  in  confederate  money  during  the 
late  civil  war  between  the  inhabitants  of  the 
Confederate  States  within  the  confederate  lines, 
not  intended  to  promote  the  ends  of  the  Con- 
federate Government,  could  be  enforced  in  the 
Courts  of  the  United  States,  after  the  restoration 
of  peace,  to  the  extent  of  their  just  obligation. 
ThoringUm  v.  Smith,  8  Wall.,  1  [75  U.  S.,  XIX., 
881].  It  is  equally  well  settled  that  if  a  con- 
tract entered  into  under  such  circumstances, 
payable  in  dollars,  was,  according  to  the  under- 
standing of  the  parties,  to  be  paid  in  confeder- 
ate dollars,  upon  proof  of  that  fact  the  party 
entitled  to  the  payment  can  only  recover  the 
value  of  confederate  dollars  in  the  lawful  money 
of  the  United  States.  Idem. 

The  loan  for  which  the  notes  sued  on  in  this 
case  were  given  was  made  by  a  check  on  one  of 
the  New  Orleans  banks.  The  business  of  the 
banks  was  at  that  time  done  in  confederate 
currency.  That  kind  of  money  was  received 
and  paid  out  in  ordinary  transactions,  but  the 
evidence  fails  entirely  to  satisfy  us  that  the  dol- 
lars called  for  in  the  notes  were,  by  the  agree- 
ment or  understanding  of  the  parties,  Confeder- 
ate dollars.  Cook  owed  a  debt  of  $10,000,  pay- 
able in  lawful  money  of  the  United  States,  and 
bearing  interest  at  the  rate  of  ten  per  cent  per 
annum.  He  borrowed  of  the  Sonlies  $10,000 
at  a  reduced  rate  of  interest  to  pay  that  debt. 
It  is  fair  to  presume  from  the  evidence  that  tbe 
dollars  he  borrowed  paid  the  dollars  he  owed. 
He  says  himself  his  only  object  in  the  transac- 
tion was  to  carry  his  debt  at  less  interest.  It 
is  no  where  intimated  that  the  dollars  he  ex- 
pected to  pay  on  his  loan  were  other  or  differ- 
ent from  those  be  owed  on  his  old  debt.  Not 
long  after  the  notes  were  given,  New  Orleans 
was  taken  possession  of  by  tbe  military  forces 
of  the  United  States,  and  was  never  afterwards 
within  the  confederate  lines.  Payments  to  a 
large  amount, both  of  principal  and  interest,  have 
been  made,  and  always  in  lawful  money  or  its 
equivalent  So  far  as  we  can  discover  from  the 
evidence,  no  claim  was  ever  made  that  the  notes 
called  forconfederatedollars until  about  thetime 
of  the  commencement  of  this  suit,  which  was  fif- 
teen years  after  the  notes  were  given,  and  after 
thousands  of  dollars  had  been  paid  ana  many  ex- 
tensions of  time  secured.  The  court  below  was 
clearly  right,  therefore,  in  giving  judgment 
without  any  deduction  for  the  depreciated  value 
of  confederate  dollars. 

It  is  not  denied  that  Lillo,  the  complainant 
below,  was  an  alien  when  the  suit  was  begun. 
He  could,  therefore,  sue  in  the  Courts  of  the 
United  States.  He  is  the  holder  of  the  notes 
sued  on,  and  there  is  nothing  in  the  evidence 
to  show  that  he  has  not  the  right  to  maintain 
this  action.  The  notes  in  his  hands  are  subject 
to  the  same  defenses  they  would  be  in  the  hands 
of  the  Sonlies,  because,  confessedly,  they  were 
transferred  to  him  long  after  they  had  become 
due. 

By  a  Statute  of  Louisiana,  if  a  person  pays  on 
a  contract  a  higher  rate  of  interest  than  eight 
per  cent,  it  may  be  sued  for  and  recovered  back 
within  twelve  months  from  the  time  of  tbe  pay- 
ment. R  S.,  1870,  sec.  1865.  Before  this  stat- 
ute, which  was  first  enacted  in  1844,  it  had  been 
See  18  Otto. 


decided  by  the  highest  court  of  the  State  in 
several  cases  that  money  paid  for  usurious  inter- 
est could  not  be  reclaimed  or  imputed  to  the 
capital.  PerriUat  v.  Pueeh,  8  Mart.  (N.  8.), 
671;  MiUaudon  v.  Arnous,  8  Mart.  (N.  S.),596; 
Poydras  v.  Turgeau,  14  La.,  87;  Bk.  v.  Gove,  15 
La.,  878;  Coxe  v.  Rowley,  12  Rob.  (La.),  278. 
Since  tbe  statute,  it  has  been  held  that  a  recla- 
mation cannot  be  made  nor  the  usurious  inter- 
est imputed  to  the  principal,  unless  the  suit  for 
the  recovery  is  begun  or  plea  of  usury  set  up 
to  theclaim, within  twelve  months  after  the  pay- 
ment is  made.  Cox  v.  Mclntyre,  6  La.  Ana., 
470;  Weaver  v.  MaiUot,  15  La.  Ann.,  895.  In 
view  of  these  decisions,  the  appellant  was  not 
entitled  to  any  credit  on  the  principal  of  hi* 
debt  by  reason  of  usurious  interest  paid,  be- 
cause his  last  payment  of  interest  was  made  in 
March,  1875,  and  this  suit  was  not  begun  until 
January  11,  1877,  more  than  twelve  months 
afterwards. 

This  disposes  of  all  the  errors  aligned,  and  tlic 
decree  of  the  Circuit  Court  is  affirmed. 

True  copy.  Test: 

Janus  H.  HcKenney,  Clerk,  Sup.  Court,  U.  8. 

Clted-Ul  U.  8.,  87 ;  112  U.  8.,  484. 


Ex  parte  DES  MOINES  and  MINNEAPO- 
LIS RAILROAD  COMPANY,  Petitioner. 
(See  8.  C,  18  Otto,  794-797.) 
Mandamus — attachment,  when  issuable. 

1.  Tbe  writ  of  mandamus  cannot  be  used  asa  writ 
of  error,  to  bring  here  for  review  the  Judgment  of 
the  Circuit  Court  upon  a  plea  to  the  Jurisdiction 
filed  in  the  suit. 

2.  Where  a  person  is  not  suable  in  the  Circuit  Court 
of  a  District,  no  attachment  can  issue  from  that 
court  against  his  property. 


o.  6,  Orig.l 

Submitted  Mar.  U,  1881-  Decided  Mar.  21, 1881. 

APPLICATION  for  a  rule  on  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Iowa,  Northern  Division,  to  show  cause  why  a 
writ  of  mandamus  should  not  issue. 

The  case  fully  appears  in  the  opinion  of  the 
court. 

Mr.  Fillmore  Beail,  for  petitioner. 
No  counsel  appeared  in  opposition. 

Mr.  Chief  Justice  Wsvlte  delivered  the  opin-  [796] 
ion  of  the  court: 

This  application  is  denied,  1,  because  it  is  an 
attempt  to  use  the  writ  of  mandamus  as  a  writ 
of  error  to  bring  here  for  review  the  judgment 
of  the  Circuit  Court  upon  a  plea  to  the  jurisdic- 
tion filed  in  the  suit;  and  2,  because,  if  a  writ  of 
mandamus  could  be  used  for  such  t.  purpose  the 
judgment  below  was  clearly  right.  Under  sec- 
tion 789  of  the  Revised  Statutes,  no  civil  suit, 
not  local  in  its  nature,  can  be  brought  in  tbe 
Circuit  Court  of  the  United  States,  against  an 
inhabitant  of  the  United  States,  by  original  proc- 
cess,  in  any  other  State  than  that  of  which  hei6 
an  inhabitant,  or  in  which  he  is  found  at  the 
time  of  serving  the  writ.  It  is  conceded  that  the 
person  against  whom  this  suit  was  brought  in 
the  Circuit  Court, was  an  inhabitant  of  the  State 
of  Massachusetts.and  was  not  found  in  nor  served 
with  process  in  Iowa.  Clearly,  then,  he  was- 
not  suable  in  the  Circuit  Court  of  the  District 

461 


Digitized  by 


Google 


Supreme  Coukt  of  the  United  States. 


Oct.  Term, 


of  Iowa,  and  unless  he  could  be  sued,  no  attach- 
ment could  Issue  from  that  court  against  his 
property.  An' attachment  is  but  an  incident  to 
a  suit,  and  unless  the  suit  can  be  maintained  the 
attachment  must  fall.  The  Act  "Providing  the 
times  and  places  of  holding  the  Circuit  Courts  of 
the  United  States  in  the  District  of  Iowa,"  21 
Stat  at  L.,  166,  ch.,  120,  divides  that  district 
into  four  divisions,  and  requires  suits  against  an 
inhabitant  of  the  district  to  be  brought  in  the 
division  in  which  he  resides.  The  provision 
that,  "Where  the  defendant  is  not  a  resident  of 
the  district,  suit  may  be  brought  in  any  division 
where  property  or  the  defendant  is  found"  (sec. 
2),  applies  only  to  suits  which  may  be  properly 
797  J  brought  in  the  district  against  a  non-resident. 
Such  a  suit,  if  not  local,  must  be  in  the  division 
where  the  defendant  is  found  when  served  with 
process;  if  local,  in  the  division  where  the  prop- 
erty, which  is  the  subject-matter  of  the  action, 
is  situated.  There  is  not  manifested  anywhere 
in  this  Act  an  intention  of  repealing  section  789, 
so  far  as  it  affects  the  Iowa  district. 
Denied. 

True  copy.  Test : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Cited— 106  TJ.  8.,  607. 


227]  CHARLES  M.  BLAKE,  Appt., 

v. 

UNITED  STATES. 

(See  8.  C,  18  Otto,  227-287.) 

President's  power  to  remove  an  officer— Act  con- 
strued. 

*1.  Hie  true  construction  of  the  6th  section  of  the 
Army  Appropriation  Act  of  July  17, 1896,  U  Stat,  at 
L.,  82,  is,  that,  whereas,  under  the  Act  of  July  17. 
1882, 12  Stat,  at  L.,  596,  as  before  its  passage  the 
President  alone  had  the  power  to  dismiss  an  officer 
in  the  military  or  naval  service  for  any  cause  which 
In  his  Judgment  either  rendered  the  officer  unsuit- 
able for,  or  whose  dtamlssal  would  promote  the 
public  service,  he  alone,  shall  not  thereafter  In  time 
of  peace  exercise  such  power  of  dfcimi— nl  except  In 
pursuance  of  a  court-martial  sentence  to  that  effect, 
or  in  commutation  thereof. 

2.  Congress  did  not  intend  by  the  Act  of  July  17, 
1866,  to  deny  or  restrict  the  power  of  the  President, 
vMh  the  concurrence  of  the  Senate,  to  displace  offi- 
cers in  the  army  or  navy,  by  the  appointment  of 
others  in  their  places. 

[No.  778.] 

Submitted  Jan.  19, 1881.  Decided  Mar.  SO,  1881. 
j^PPEAL  from  the  Court  of  Claims. 

Statement  of  the  case  by  Mr.  Justice  Harlan: 
From  the  finding  of  facts,  in  the  Court  of 
Claims,  it  appears  that  appellant,  a  post  chap- 
lain in  the  Army  of  the  United  States,  stationed 
at  Camp  McDowell,  in  the  Territory  of  Arizona, 
addressed  to  the  Secretary  of  War,  under  date 
of  December  24,  1868,  a  communication  in 
which  he  complained  of  unjust  treatment  to 
which,  during  several  years,  he  had  been  sub- 
jected by  various  officers.  He  asked  for  the 
fullest  and  most  thorough  investigation  of  the 
facts,  and  concluded:  But  if  this  cannot  be 
done,  then  I  wish  to  tender  to  the  Honorable, 
the  Secretary  of  War,  my  resignation  as  a  chap- 
lain of  the  army,  and  to  lay  the  facts,  which  I 

•Head  notes  by  Mr.  Justice  Harlan. 
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have  for  years  been  accumulating  with  the 
greatest  care,  before  the  church  and  the  coun- 
try at  large."  After  this  letter  came  to  the 
hands  of  the  post  commandant,  his  attention 
was  called  to  the  mental  condition  of  the  chap- 
lain, and  it  was  suggested  that  the  latter  was 
not  responsible  for  his  act  in  writing  the  fore- 

Cig  fetter.  The  letter  was  retained  until  81st 
ember,  1868,  for  the  purpose,  perhaps,  of 
ascertaining  his  condition,  and  then  forwarded 
by  the  commandant  with  an  indorsement  rec- 
ommending an  acceptance  of  the  resignation 
and  saying,  among  other  things,  that  "The  tenor 
of  this  and  other  communications  forwarded 
will,  no  doubt,  convince  the  department  com- 
mander of  his  utter  uselessness  in  the  position 
he  holds." 

The  letter  of  December  24, 1868,  was  forward- 
ed through  the  district  and  department  head- 
quarters, and,  finally,  through  the  headquarters 
of  the  military  division  of  the  Pacific,  to  the 
Secretary  of  War,  by  whom  it  was  transmitted 
to  the  President,  who  accepted  the  resignation, 
to  take  effect  March  17, 1869.  Each  of  the  com- 
manding officers  through  whose  office  the  letter 
passed,  recommended  an  acceptance  of  the  res- 
ignation. 

On  the  28th  of  March,  1869,  Blake  telegraphed 
to  the  delegate  in  Congress  from  the  Territory 
of  Arizona,  stating  that  he  did  not  intend  to  re- 
sign, and  that  if  nis  letter  was  construed  as  a 
resignation,  to  withdraw  it  immediately.  When 
the  Secretary  of  War  was  informed  of  that  tel- 
egram, he  stated  that  Blake's  resignation  had 
been  accepted  and  was  beyond  recall. 

Blake,  having  received  official  notice  of  such 
acceptance,  addressed  the  following  letter  to  the 
Secretary  of  War: 

"  Napa  City,  Cal.,  Ap'l  27th,  1869. 
Hon.  John  A.  Rawlins, 

Secretary  of  War,  Washington,  D.  C: 

Dear  8ib:  To  my  great  surprise  I  was  yes- 
terday informed,  thro*H'd  O'rs  Dep't  of  Cali- 
fornia, that  my  '  resignation  as  post  chaplain, 
U.  S.  Army,  '  had  been  accepted  by  the  Presi- 
dent,' « to  take  effect  March  17th,  1869.' 

As  I  am  not  aware  of  having  at  any  time  re- 
signed my  commission,  and  as  I  am  now  in  a 
state  of  feeble  health,  caused  by  efficient  services 
in  the  line  of  duty  in  1868, 1864  and  since,  I  beg 
that  the  favorable  reconsideration  of  the  Presi- 
dent may  be  given  to  my  case,  and  that  I  may 
be  ordered  before  a  retiring  board  for  examina- 
tion, and  to  duty  if  fit  for  it. 

Justice  to  the  service,  no  less  than  to  myself 
and  family,  after  eight  years  of  devoted  labors, 
will  not  permit  me  to  be  silent  in  view  of  the 
wrongs  done  me  at  Camp  McDowell,  A.T. ,  and 
I  am  confident  that  you  will  not  allow  me  to 
suffer  wrongfully. 

I  have  the  honor  to  remain,  with  great  respect, 
your  ob'd't  servant, 

(Signed)  Charles  M.  Blake, 

(Late)  Poet  Chaplain,  U.  8.  A." 

This  letter  was  referred  to  the  Ad  jutant-Gen- 
eral,  who  returned  it  with  this  indorsement:  "Re- 
spectfully returned  to  the  Secretary  of  War  with 
the  paper  on  which  the  resignation  of  Chaplain 
Blake  was  accepted.  Chaplain  Blake  appears 
not  to  be  of  sane  mind.  E.D.  Townsend,  Adjt- 
Genl" 

On  the  7th  July,  1870,  President  Grant  nomi- 
nated to  the  Senate  six  persons  to  be  post  chap- 

108  U.  S. 


[SS8] 


Digitized  by 


Google 


1880. 


Blake  v.  United  States. 


287-887 


[889]  fauna  in  the  army,  to  rank  from  July  2, 1870, 
among  whom  was '  'Alexander  Gilmore,  of  New 
Jersey,  vice  Blake,  resigned."  Gilmore's  nomi- 
nation was  confirmed  on  the  12th  July,  1870, 
and  on  the  14th  of  the  same  month,  he  was  com- 
missioned, as  post  chaplain,  to  rank  as  such 
from  July  2,  1870.  He  has  since  regularly  re- 
ceived his  salary  and  performed  his  duties  as  such 
post  chaplain. 

It  is  found,  as  a  fact,  by  the  Court  of  Claims, 
t  hut  for  some  time  prior  to,  and  on,  the  24th  of 
December,  1868,  Blake  had  been  suffering  from 
physical  disease,  and  from  mental  prostration  ; 
that  in  the  light  of  subsequent  events,  '  there 
can  be  no  doubt  he  was  then  insane,'  that  he  was, 
nt  times,  irritable  and  incoherent,  manifesting 
egotism  and  suspicion  of  his  superiors;  that  not 
until  after  the  above  date  were  these  symptoms 
developed  to  such  an  extent  as  necessarily  to  in- 
duce persons  who  came  in  contact  with  him  to 
believe  he  was  mentally  incapable  of  acting 
with  sound  reasoning  purpose;  also  that,  at  the 
■dale  of  the  telegram  to  the  delegate  from  Ari- 
zona he  was  "totally  unqualified  for  business," 
and,  at  the  date  of  the  letter  of  April  27,  1869, 
"he  was  not  of  sound  mind." 

It  is  also  found  as*  a  fact  that  the  insanity  of 
Blake  continued  until  about  the  year  1874. 

On  the  28th  of  September,  1878,  President 
Hayes  made  the  following  order: 

"Executive  Mansion, 

September  28,  1878. 

It  appearing  from  the  evidence,  and  from  the 
reports  of  the  surgeon-general  of  the  army  and 
the  superintendent  of  the  government  hospital 
for  the  insane,  that  Chaplain  Blake  was  insane 
at  the  time  he  tendered  his  resignation,  it  is 
held  that  said  resignation  was  and  is  void,  and 
the  acceptance  thereof  is  set  aside.  Chaplain 
Blake  will  be  ordered  to  duty,  and  paid'  from 
the  date  of  the  resignation  of  Post  Chaplain 
Preston  Nash,  to  wit:  May  14th,  1878,  by  which 
resignation  a  vacancy  was  created,  which  has 
not  been  filled.  The  claim  of  Chaplain  Blake 
for  pay  from  the  date  of  his  resignation  to  May 
14th,  1878,  during  which  his  successor  held  the 
office,  discharged  its  duties,  and  received  pay 
is  not  decided,  but  is  left  for  the  decision  of  the 
court,  where  it  is  understood  to  be  now  pend- 
ing. 

R.  B.  HAYES." 
On  the  2d  October,  1878,  the  following  or- 
der was  issued  by  direction  of  the  General  ef 
[230]    the  Army: 

"Headquarters  op  the  Army, 
Adjutant-General's  Office, 
Washington,  October  2, 1878. 
1.  It  appearing  from  the  evidence  presented, 
and  from  the  reports  of  the  surgeon-general  of 
the  army  and  the  superintendent  of  the  govern- 
ment hospital  for  the  insane,  that  Post  Chaplain 
Charles  M.  Blake,  U.  S.  Army,  was  insane  at 
the  time  he  tendered  his  resignation,  December 
24, 1868,  said  resignation  is,  by  direction  of  the 
President,  declared  void,  and  the  acceptance  of 
the  same  in  letter  from  this  office,  dated  March 
17, 1860, as  announced  in  Special  Orders  No.  62, 
March  17,  1869,  from  this  office,  is  set  aside. 

Chaplain  Blake  is  restored  to  the  list  of  post 
chaplains  of  the  army  with  his  original  date  of 
rank,  and  with  pay  from  May  14,  1878,  since 
which  date  a  vacancy  in  that  grade  has  existed. 
He  will  report  in  person  to  the  commanding 
See  18  Otto. 


officer,  department  of  Arizona,  for  assignment 
to  duty. 

By  command  of  General  Sherman. 

(Signed.)  E.  D.  Townbsnd, 

Adjutant-General." 
Meters.  George  H.  Williams  and  R.  P. 
Lowe,  for  appellant. 

Meters.  Charles  Devena,  Atty-Oen.  and 
John  8.  Blair,  for  appellee. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

The  present  action  was  instituted  by  Blake 
to  recover  the  amount  due  him,  by  way  of  sal- 
ary as  post  chaplain,  from  the  28th  of  April, 
1869,  to  the  14th  of  May,  1878.  The  claim  is 
placed  upon  the  ground  that  before,  at  the  date 
of,  and  subsequent  to  the  letter  addressed  to  the 
Secretary  of  War,  which  was  treated  as  his  res 
ignatioD ,  he  was  insane  in  a  sense  that  rendered 
him  irresponsible  for  his  acts  and,  consequently, 
that  his  supposed  resignation  was  inoperative 
and  did  not  have  the  effect  to  vacate  his  office 
His  petition  was  dismissed,  and  from  the  judg- 
ment of  dismissal  this  appeal  is  prosecuted.  Did 
the  appointment  of  Gumore,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  the  post 
chaplaincy  held  by  Blake,operate  proprio  tujore, 
to  discharge  the  latter  from  the  service,  and  in- 
vest the  former  with  the  rights  and  privileges 
belonging  to  that  office  ?  If  this  question  be 
answered  in  the  affirmative,  it  will  not  be  neces 
8ary  to  inquire  whether  Blake  was,  at  the  dat* 
of  the  letter  of  December  24, 1868,  in  such  con- 
dition of  mind  as  to  enable  him  to  perform,  io  [231] 
a  legal  sense,  the  act  of  resigning  his  office;  or, 
whether  the  acceptance  of  his  resignation,  fol- 
lowed by  the  appointment  of  his  successor,  by 
the  President,  by  and  with  the  consent  of  the 
Senate,  is  not,  in  view  of  the  relations  of  the 
several  departments  of  government  to  each  oth- 
er, conclusive,  in  this  collateral  proceeding,  as 
to  the  fact  of  a  valid  effectual  resignation. 

From  the  organization  of  the  Government, 
under  the  present  Constitution,  to  the  com- 
mencement of  the  recent  war  for  the  suppres- 
sion of  the  rebellion,  the  power  of  -the  Presi- 
dent, in  the  absence  of  statutory  regulations,  to- 
dismiss  an  officer  of  the  army  or  navy  from 
the  service  was  unquestioned  in  any  adjudged 
case,  or  by  any  department  of  the  Government 

Upon  the  general  question  of  the  right  of  re- 
moval from  office,  as  incident  to  the  power  of 
appointment,  the  case  of  Ex  Parte  Hennen, 
18  Pet. .  259,  is  instructive.  That  case  involved 
the  authority  of  a  district  judge  of  the  United 
States  to  remove  a  clerk  and  appoint  some  one 
in  his  place. 

The  court,  among  other  things,  said:  *'  All 
offices,  the  tenure  of  which  is  not  fixed  by  the 
Constitution  or  limited  by  law,  must  be  held 
either  during  good  behavior,  or,  which  is  the 
same  thing  in  contemplation  of  law,  during  the 
life  of  the  incumbent,  or  must  be  held  at  the 
will  and  discretion  of  some  department  of  the 
Government,  and  subject  to  removal  at  pleasure. 

It  cannot  for  a  moment  be  admitted  that  it 
was  the  intention  of  the  Constitution  that  those 
offices  which  are  denominated  inferior  offices 
should  be  held  during  life.  And  if  removable 
at  pleasure,  by  whom  is  such  removal  to  be 
made  ?   In  the  absence  of  all  constitutional  pro- 


468 


Digitized  by 


Google 


227-287 


Supreme  Court  of  the  United  States. 


Oct.  Tebw, 


vision  or  statutory  regulation,  it  would  seem  to 
be  a  sound  and  necessary  rule  to  consider  the 
power  of  removal  as  incident  to  the  power  of 
appointment.  This  power  of  removal  from  of- 
fice was  a  subject  much  disputed,  and  upon 
which  a  great  diversity  of  opinion  was  enter- 
tained in  the  early  history  of  this  Government. 
This  related,  however,  to  the  power  of  the  Pres- 
ident to  remove  officers  appointed  with  the  con- 
currence of  the  Senate;  and  the  great  question 
was  whether  the  removal  was  to  be  by  the  Pres- 
.„„,  ident  alone,  or  with  the  concurrence  of  the  Sen- 
l*»*J  ate,  both  constituting  the  appointing  power. 
No  one  denied  the  power  of  the  President  and 
Senate  jointly  to  remove,  where  the  tenure  of 
the  office  was  not  fixed  by  the  Constitution; 
which  was  a  full  recognition  of  the  principle 
that  the  power  of  removal  was  incident  to  the 
power  of  appointment.  But  it  was  very  early 
adopted,  as  the  practical  construction  of  the  Con- 
stitution, that  this  power  was  vested  in  the  Pres- 
ident alone.  And  such  would  appear  to  have 
teen  the  legislative  construction  of  the  Consti- 
tution. "  1  Kent,  309  ct  seq. ;  2  Story,  Const. ,  4th 
ed.,  sees.  1587-1540,  and  notes;  2  Marshall,  Life 
of  Washington,  162;  Sergeant,  Const.  L..  872; 
Rawle,  Const.,  ch.  14. 

During  the  administration  of  President  Tyler, 
the  question  was  propounded  by  the  Secretary  of 
the  Navy  to  Attorney-General  Legare,  whether 
the  President  could  strike  an  officer  from  the 
rolls,  without  a  trial  by  a  court-martial,  after  a 
decision  in  that  officer  s  favor  by  a  court  of  in- 
quiry ordered  for  the  investigation  of  his  con- 
duct. His  response  was:  "Whatever  I  might 
have  thought  of  the  power  of  removal  from  of- 
fice, if  the  subject  were  raintegra.it  is  now  too 
late  to  dispute  the  settled  construction  of  1789. 
It  is  according  to  that  construction,  from  the 
very  nature  of  executive  power,  absolute  in  the 
President,  subject  only  to  his  responsibility  to 
the  country  (his  constituents)  for  a  breach  of 
such  a  vast  and  solemn  trust.  3  Story,  Com. 
Const.,  897,  sec.  1588.  It  is  obvious  that  if 
necessity  is  a  sufficient  ground  for  such  a  con- 
cession in  regard  to  officers  in  the  civil  service, 
the  argument  applies  a  multo  fortiori  to  the  mili- 
tary and  naval  departments.  *  •  *  I  have 
no  doubt,  therefore,  that  the  President  had  the 
constitutional  power  to  do  what  he  did,  and 
that  the  officer  in  question  is  not  in  the  service 
<if  the  United  States."  The  same  views  were  ex- 
pressed by  subsequent  Attorneys-General. 
IPower  of  Pres.  to  dismiss,  etc.]  4  Ops.  Attys- 
Gen.,  1;  [Military  Storekeeper,  Re  mo  v.  etc.]  G 
Ops.  Attys-Gen.,  4;  [Navy  Efficiency  Acct.J  8 
Ops.  Attys-Gen.,  288;  [Case  of  Col.  Belger]  12 
Ops.  Attys-Gen.,  424;  15  Ops.  Attys-Gen.,  421. 

In  Du  Barry's  Cote,  4  Ops.  Attys-Gen.,  612, 
Attorney-General  Clifford  said  that  the  attempt 
to  limit  the  exercise  of  the  power  of  removal  to 
the  executive  officers  in  the  civil  service  found 
no  support  in  the  language  of  the  Constitution 
nor  in  any  judicial  decision;  that  there  was  no 
foundation  in  the  Constitution  for  any  distinc- 
tion in  this  regard  between  civil  and  military 
officers. 

[233]  in  Lantinrfs  Cams,  6  Ops.  Attys-Gen.,  4.  the 
question  arose  as  to  the  power  of  the  President, 
in  bis  discretion,  to  remove  a  military  storekeep- 
er. Attorney-General Cushing said:  "Conced- 
ing, however,  that  military  storekeepers  are  of- 
ficers or,  at  least,  quasi  officers,  of  the  army,  it 
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does  not  follow  that  they  are  not  subject  to  be 
deprived  of  their  commission  at  the  will  ,  f  the 
President. 

I  am  not  aware  of  any  ground  of  distinc- 
tion in  this  respect,  so  far  as  regards  the  strict 
question  of  law,  between  officers  of  the  army 
and  any  other  officers  of  the  Government.  Ah 
a  general  rule,  with  the  exception  of  judicial 
officers  only,  they  all  hold  their  commissions  by 
the  same  tenure  in  this  respect.  Reasons  of  a 
special  nature  may  be  deemed  to  exist  why  the 
rule  should  not  be  applied  to  military  in  ttie 
same  way  as  it  is  to  civil  officers,  but  the  legal 
applicability  to  both  classes  of  officers  is,  it  is 
conceived,  the  settled  construction  of  the  Con- 
stitution. It  is  no  answer  to  this  doctrine  to 
say  that  officers  of  the  army  are  subject  to  be 
deprived  of  their  commissions  by  the  decision  of 
a  court-martial.  So  are  civil  officers  by  impeach- 
ment. The  difference  between  the  two  cases  L« 
in  the  form  and  mode  of  trial,  not  in  the  princi- 
ple, which  leaves  unimpaired  in  both  cases  alike 
the  whole  constitutional  power  of  the  President. 

It  seems  unnecessary  in  this  case  to  recapitu- 
late in  detail  the  elements  of  constitutional  con- 
struction and  historical  induction  by  which  this 
doctrine  has  been  established  as  the  public  law 
of  the  United  States.  I  observe  only  that,  so 
far  as  regards  the  question  of  abstract  power,  I 
know  of  nothing  essential  in  the  grounds  of  le- 
gal conclusion,  which  have  been  so  thoroughly 
explored  at  different  times  in  respect  of  civil  oftf- 
cent,  which  does  not  apply  to  offioersof  thearmy." 

The  same  officer,  subsequently, when  required 
to  consider  this  question,  said  that  "  The  power 
has  been  exercised  in  many  coses  with  appro- 
bation, express  or  implied,  of  the  Senate,  and 
without  challenge  by  any  legislative  Act  of  Con- 
gress., And  it  is  expressly  reserved  in  every 
commission  of  the  officers,  both  of  the  navy  and 
army."  [Navy  Efficiency  Act]  8  Ops.  Attys-<3en. , 
281. 

Such  was  the  established  practice  in  the  Exec- 
utive Department  and  such  the  recognized  pow- 
er of  the  President  up  to  the  passage  of  the  Act  .  o-»  A  , 
of  July  17,  1862,  12  Stat,  at  L.,  596,  entitled 
"An  Act  to  Define  the  Pay  and  Emoluments 
of  certain  Officers  of  the  Armv,  and  for  Other 
Purposes,"  the  17th  section  of  which  provides 
that  "  The  President  of  the  United  States  be  and 
hereby  is  authorized  and  requested  to  dismiss 
and  discharge  from  the  military  service,  either 
in  the  army,  navy,  marine  corps  or  volunteer 
force,  any  officer  for  any  cause  which,  in  his 
judgment,  either  renders  such  officer  unsuitable 
for,  or  whose  dismission  would  promote,  the 
public  service." 

In  reference  to  that  Act,  Attorney-General 
Devens,  15  Ops.  Attys-Gen.,  421  said, with  much 
reason,  that  so  far  as  it  "  gives  authority  to  the 
President,  it  is  simply  declaratory  of  the  long 
established  law.  It  is  probable  that  the  force 
of  the  Act  is  to  be  found  in  the  word  requested, 
by  which  it  was  intended  to  re-inf orce  strongly 
this  power  in  the  hands  of  the  President  at  a 
great  crisis  of  the  State." 

A  subsequent  statute,  passed  March  8,  1865, 
18  Stat,  at  L.,  489,  provides  that,  in  case  any  of- 
ficer of  the  military  or  naval  service,  thereafter 
dismissed  by  the  authority  of  the  President, 
shall  make  application  in  writing  for  a  trial,  set- 
ting forth,  under  oath,  that  he  has  been  wrong- 
fully and  unjustly  dismissed,  "  The  President 
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shall,  as  soon  as  the  necessities  of  the  service 
may  permit,  convene  a  court-martial  to  try  such 
officer  on  the  charge  on  which  he  was  dismissed. 
And  if  such  court-martial  shall  not  award  dis- 
missal or  death  as  the  punishment  of  such  offi- 
cer, the  order  of  dismissal  shall  be  void.  And, 
if  the  court-martial  aforesaid  shall  not  be  con- 
vened for  the  trial  of  such  officer  within  six 
months  from  the  presentation  of  his  application 
for  trial,  the  sentence  of  dismissal  shall  be  void. " 

Thus,  so  far  as  legislative  enactments  are 
concerned,  stood  the  law  in  reference  to  dis- 
missals, of  army  or  naval  officers,  by  the  Presi- 
dent, until  the  passage  of  the  Army  Appropria- 
tion Act  of  July  18,  1866,  14  Stat,  at  L.,  02, 
the  5th  section  of  which  is  as  follows:  "That 
:«ction  17  of  an  Act,  entitled  '  An  Act  to  De- 
fine the  Pay  and  Emoluments  of  Certain  Offi- 
cers of  the  Army,'  approved  July  17, 1862,  and 
a  Resolution,  entitled  'A  Resolution  to  Author- 
ize the  President  to  Assign  the  Command  of 
Troops  in  the  Same  Field  or  Department,  to 
Officers  of  the  Same  Grade,  without  Regard  to 
I835]  Seniority,'  approved  April  4,  1862,  be  and  the 
tame  are  hereby  repealed.  And  no  officer  in 
the  military  or  navnl  service  shall,  in  time  of 
peace,  be  dismissed  from  the  service,  except 
upon  and  in  pursuance  of  the  sentence  of  a 
court-martial  to  that  effect,  or  in  commutation 
thereof." 

Two  constructions  may  be  placed  upon  the 
last  clause  of  that  section  without  doing  vio- 
lence to  the  words  used.  Giving  them  a  literal 
interpretation,  it  may  be  construed  to  mean 
that,  although  the  tenure  of  army  and  naval 
officers  is  not  fixed  by  the  Constitution,  they 
shall  not,  in  time  of  peace,  be  dismissed  from 
the  service,  under  any  circumstances  or  for  any 
cause  or  by  any  authority  whatever,  except  in 
pursuance  of  the  sentence  of  a  court-martial  to 
that  effect,  or  in  commutation  thereof.  Or,  in 
view  of  the  connection  in  which  the  clause 
appears — following,  as  it  does,  one  in  the  same 
.section  repealing  provisions  touching  the  dis- 
missal of  officers  by  the  President,  atone,  and 
to  assignments  by  him  of  the  command  of 
troops,  without  regard  to  seniority  of  officers — 
it  may  be  held  to  mean  that,  whereas,  under 
the  Act  of  July  17,  1862,  12  Stat,  at  L.,  506,  as 
well  as  before  its  passage,  the  President,  alone, 
was  authorized  to  dismiss  an  army  or  naval  offi- 
cer from  the  service  for  any  cause  which,  in 
his  judgment,  either  rendered  such  officer  un- 
suitable for,  or  whose  dismissal  would  promote, 
the  public  service,  he,  alone,  shall  not,  there- 
after, in  time  of  peace,  exercise  such  power  of 
dismissal,  except  in  pursuance  of  a  court-mar- 
tial sentence  to  that  effect,  or  in  commutation 
thereof.  Although  this  question  is  not  free 
from  difficulty,  we  are  of  opinion  that  the  latter 
is  the  true  construction  of  the  Act.  That  sec- 
tion originated  in  the  Senate  as  an  amendment 
of  the  Army  Appropriation  Bill  which  had 
previously  passed  the  House  of  Representa- 
tives. Cong.  Globe,  80th Cong.,  pp.  8254,  3405, 
8575,  3580.  It  is  supposed  to  have  been  sug- 
gested by  the  serious  differences  existing  or 
which  were  apprehended  between  the  legisla- 
tive and  executive  branches  of  the  Government 
in  reference  to  the  enforcement,  in  the  States 
lately  in  rebellion,  of  the  Reconstruction  Acts 
of  Congress.  Most,  if  not  all,  of  the  senior  of- 
ficers of  the  army,  enjoyed,  as  we  may  know 
See  13  Otto. 


from  the  public  history  of  that  period,  the 
confidence  of  the  political  organization  then 
controlling  the  legislative  branch  of  the  Gov-  [236] 
eminent.  It  was  believed  that,  within  the  lim- 
its of  the  authority  conferred  by  statute,  they 
would  carry  out  the  policy  of  Congress,  as  in- 
dicated in  the  Reconstruction  Acts,  and  sup- 
press' all  attempts  to  treat  them  as  unconstitu- 
tional and  void,  or  overthrow  them  by  force. 
Hence,  by  way  of  preparation  for  the  conflict, 
then  apprehended  between  the  executive  ana 
legislative  departments  as  to  the  enforcement 
of  those  Acts,  Congress,  by  the  5th  section  of 
the  Act  of  July  18,  1866,  repealed  not  only  the 
17th  section  of  the  Act  of  July  17,  1862.  but 
also  the  Resolution  of  April  4,  1862,  which  au- 
thorized the  President, whenever  military  opera- 
tions required  the  presence  of  two  or  more  offi- 
cers of  the  same  grade,  in  the  same  field  or  de- 
portment, to  assign  the  command  without  re- 
gard to  seniority  of  rank.  In  furtherance,  as 
we  suppose,  of  the  obiects  of  that  legislation, 
was  the  2d  section  of  the  \rmv  Appropriation 
Act  of  March  2,  1867,  establishing  the  head- 
quarters of  the  General  of  the  Army  at  Wash- 
ington, requiring  all  orders  and  instructions  re- 
lating to  military  operations  issued  bv  the 
President,  or  Secretary  of  War,  to  be  issued 
through  that  officer, and  in  case  of  bis  inability, 
through  the  next  in  rank,  and  declaring  that 
the  General  of  the  Army  "Shall  not  be  removed, 
suspended  or  relieved  from  command  or  assign- 
ed to  duty  elsewhere  than  at  said  headquarters, 
except  at  his  own  request,  without  the  previous 
approval  of  the  Senate,  and  any  orders  or  in- 
structions relating  to  military  operations,  issued 
contrary  to  the  requirements  of  this  section, 
shall  be  null  and  void ;  and  any  officer  who  shall 
issue  orders  or  instructions  contrary  to  the  pro- 
visions of  this  section  shall  be  deemed  guilty  of 
a  misdemeanor  in  office,"  etc.  14  Stat,  at  L., 
486. 

Our  conclusion  is  that  there  was  no  pur- 
pose, by  the  5th  section  of  the  Act  of  July  18, 
1866,  to  withdraw  from  the  President  the  pow- 
er, with  tli*  rdvicc  and  content  of  tlie  Senate,  to 
supersede  an  officer  in  the  military  or  naval  serv- 
ice by  the  appointment  of  some  one  in  his 
place.  If  the  power  of  the  President  and  Sen- 
ate, in  this  regard,  could  be  constitutionally 
subjected  to  restrictions  by  statute,  as  to  which 
we  express  no  opinion,  it  is  sufficient,  for  the 
present  case,  to  say  that  Congress  did  not  in- 
tend by  that  section  to  impose  them.  It  is,  in 
substance  and  effect,  nothing  more  than  n 
declaration,  that  the  power  theretofore  exer-  [237] 
cised  by  the  President,  without  the  concurrence 
of  the  Senate,  of  summarily  dismissing  officers 
of  the  army  and  navy,  whenever,  in  his  judg- 
ment, the  interest  of  the  service  required  it  to 
be  done,  shall  not  exist  or  be  exercised  in 
time  of  peace,  except  in  pursuance  of  the  sen- 
tence of  a  court-martial  or  in  commutation 
thereof.  There  was,  as  we  think,  no  intention 
to  deny  or  restrict  the  power  of  the  President, 
with  the  concurrence  of  the  Senate,  to  displace 
them  by  the  appointment  of  others  in  their 
places. 

It  results  that  the  appointment  of  Gilmore, 
with  the  advice  and  consent  of  the  Senate,  to 
the  office  held  by  Blake,  operated,  in  law,  to 
supersede  the  latter,  who,  thereby,  in  virtue  of 
the  new  appointment,  ceased  to  be  an  officer  in 
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the  army  from  and  after,  at  least,  the  date  at 
which  tnat  appointment  took  effect — and  this, 
without  reference  to  Blake's  mental  capacity 
to  understand  what  was  a  resignation.  He  was, 
consequently,  not  entitled  to  pay  as  post  chap- 
lain alter  July  2,  1870,  from  which  date  his 
successor  took  rank.  Having  ceased  to  be  an 
officer  in  the  army,  he  could  not  again  become 
a  post  chaplain,  except  upon  a  new  appoint- 
ment, by  and  with  the  advice  and  consent  of 
the  Senate.  Mimmack  v.  U.  8.,  07  U.  S.,  487 
[XXIV.,  1089]. 

As  to  that  portion  of  the  claim  covering  the 
period  between  April  28,  1889,  and  July  2, 
1870,  it  is  only  necessary  to  say  that,  even  were 
it  conceded  that  appellant  did  not  cease  to  be 
an  officer  in  the  army  by  reason  of  the  accept- 
ance of  his  resignation,  tendered  when  he  was 
mentally  incapable  of  understanding  the  nature 
and  effect  of  such  an  act,  he  cannot  recover  in 
this  action.  His  claim  for  salary  during  the 
above  period  accrued  more  than  six  years,  and 
the  disability  of  insanity  ceased  more  than  three 
years,  before  the  commencement  of  this  action. 
The  Government  pleads  the  Statute  of  Limita- 
tions, and  it  must  he  sustained.  Congress  alone 
can  give  the  appellant  the  relief  which  be  seeks. 

Mr.  Justice  Swayne  participated  in  the  de- 
cision of  this  case,  before  his  retirement  from 
the  bench,  and  concurs  in  this  opinion. 

The  judgment  is  affirmed. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Clted-10»U.8.,8». 


[247]  THE  STEAMSHIP  BENEFACTOR  et  ax.., 
Appts., 

WILLIAM  H.  MOUNT  bt  al. 


NEW  YORK  AND  WILMINGTON  STEAM- 
SHIP COMPANY,  Appt., 
v. 

WILLIAM  H.  MOUNT  et  al. 

(See  8.  C.  "  The  Benefactor,"  18  Otto,  247-280. ) 

New  rule  at  to  limited  liability — stay  of  decree — 
effect  of  decree. 

L  This  court  announces  a  general  rule,  extending, 
to  the  circuit  courts  on  appeal,  the  regulations 
which  have  heretofore  been  adopted  for  the  district 
courts,  in  cases  of  proceedings  to  obtain  the  benefit 
of  a  limited  liability. 

2.  Proceedings  on  a  decree  in  admiralty  for  a  col- 
lision against  a  ship,  her  claimants  and  stipulators, 
should  be  stayed  until  the  determination  of  the  pro- 
ceeding for  limited  liability. 

8.  The  decree  is  res  Judicata  on  the  question  of  li- 
ability of  the  ship  and  the  amount  of  damage,  and 
is  the  basis  for  determining  the  pro  rata  share  of 
the  libelants  in  the  common  fund  to  be  distributed 
on  the  termination  of  the  limited  liability  proceed- 
ing. 

[Nos.  85,  66.] 
Motions  filed  Mar.  SI,  1881.    Decided  Mar.  30, 
1881. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  New 
York. 

On  motions  to  modify  judgment  and  man- 
date. 

See  8am e  cases  on  merits,  ante,  pp.  157,  851. 
The  case  is  fully  stated  by  the  court. 
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Messrs.  Edward  L.  Owen  and  Cornelius  Van 
Santvoord,  for  appellants. 

Messrs.  Evarts,  Southmayd  dt  Ghoate,  Beebe, 
Wilcox  A  Boobs,  and  Robert  D.  Benedict,  for  ap- 
pellees. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 

Since  deciding  these  cases  and  issuing  man- 
dates therein,  both  parties  have  applied  for  ad- 
ditional directions  with  regard  to  further  pro- 
ceedings in  the  court  below.  The  respondents 
ask  that  the  judgment  and  mandate  in  the 
second  case  be  amended  so  as  to  direct  that 
further  proceedings  for  securing  a  limited  li- 
ability of  the  appellants  shall  be  nod  in  the  cir- 
cuit court  instead  of  the  district  court.  It  is  un- 
doubtedly the  general  rule  that  an  appeal  in  ad- 
miralty, like  all  appeals  derived  from  the  prac- 
tice of  the  civil  law,  carries  the  whole  cause  to 
the  appellate  court,  in  which  it  is  to  be  tried 
anew  upon  the  same  and  such  additional  proofs 
as  the  parties  may  propound.  Whilst  this  is  the 
general  rule,  there  is  also  no  doubt  that  the  Leg- 
islature may  authorize  the  appellate  court,  after 
hearing  the  cause,  and  determining  the  ques- 
tions raised  therein,  to  remand  it  to  the  court « 
quo  for  further  proceedings.  The  late  practice 
under  the  bankrupt  law  exhibited  an  instance  of 
this  mode  of  proceeding.  The  entire  history  of 
appeals  in  admiralty,  as  well  as  in  equity,  in  this 
court  is  another  instance  of  the  same  practice. 
But  on  appeals  in  admiralty  from  the  district  to  r  •451 
the  circuit  court,  the  latter  has  always  retained  L 
the  cause  for  trial  and  final  disposition  without 
remanding  to  the  district  court  But  in  the  late 
revision  of  the  statutes  of  the  United  States  (R. 
S. ,  sec.  686),  it  is  declared  as  follows :  "  A  cir- 
cuit court  may  affirm,  modify  or  reverse  any 
Judgment,  decree  or  order  01  a  district  couri, 
brought  before  it  for  review,  or  may  direct  such 
judgment,  decree  or  order  to  be  rendered,  or 
such  further  proceedings  to  be  had  by  the  dis- 
trict court,  as  the  justice  of  the  case  may  re- 
quire." In  this  case,  the  question  whether  the 
cause  should  be  retained  by  the  circuit  court  or 
remanded  to  the  district  court  was  not  raised  oi> 
the  argument  of  the  cause,  and  in  entering  judg 
ment  we  directed  the  circuit  court  to  reverse  the 
decree  of  the  district  court  and  give  direction* 
for  further  proceedings,  in  conformity  with  our 
opinion.  It  is  now  suggested  by  the  respondents 
that  this  direction  could  not  properly  be  made, 
because,  as  they  contend,  the  686th  section  of 
the  Revised  Statues  does  not  extend  to  admi- 
ralty proceedings.  In  this,  however,  we  think 
they  are  mistaken.  The  section  follows  several 
other  sections  which  give  the  right  of  appeal 
and  writ  of  error  respectively  in  admiralty  and 
other  cases  from  the  district  to  the  circuit  court, 
and  makes  no  distinction  between  them  in  con- 
ferring upon  the  latter  the  power  to  affirm,  mod- 
ify or  reverse,  together  with  power  to  give  di- 
rections to  the  district  court  for  further  proceed- 
ings. The  section  in  Question  is  a  re-enactment 
of  a  clause  in  the  2a  section  of  the  Act  ap- 
proved June  1,  1872,  entitled  "An  Act  to 
Further  the  Administration  of  Justice,"  17  Stat, 
at  L. ,  196 ;  and  in  that  Act  its  application  seems 
to  be  general  to  all  appeals  from  the  district  to 
the  circuit  court. 

But  whilst  this  seems  to  t  j  the  law,  namely: 
that  the  circuit  court,  after  hearing  a  cause  on 
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appeal,  has  power  to  remand  with  directions;  it 
may  not  be  advisable  to  resort  to  it  in  ordinary 
cases  where  the  circuit  court  can  as  well  dispose 
of  the  whole  case.  .As  wo  had  already  established 
rules  for  regulating  the  proceedings  in  the  dis- 
trict court  upon  petitions  for  the  benefit  of  a 
limited  liability,  under  the  Act  of  1861, we  sup- 
posed it  would  be  more  convenient  to  continue 
the  further  proceedings  in  that  court.  Our  at- 
tention, however,  having  been  more  particularly 
called  to. the  circumstances  of  this  case,  we  think 
it  possible  that  the  rights  of  the  parties  may 
£•*•]  be  better  preserved  by  continuing  the  cause  in 
the  circuit  court.  We  have  deemed  it  advisable, 
therefore,  to  alter  our  judgment  in  this  respect, 
and  to  prepare  a  general  rule,  which  we  shall 
now  announce,  extending,  to  the  circuit  courts 
on  appeal,  the  regulations  which  have  heretofore 
been  adopted  for  the  district  courts  in  cases  of 
proceeding  to  obtain  the  benefit  of  a  limited 
liability  under  the  Act.  We  make  this  general 
rule  in  order  to  obviate  all  objections  as  to  the 
ability  of  the  circuit  court  to  proceed. 

A  question  has  been  made  whether,  under 
our  decisions  in  these  cases, proceedings  ought  to 
be  stayed  on  the  decree  of  the  respondents 
against  the  steamship  Benefactor,  her  claimants 
and  stipulators,  until  the  determination  of  the 
proceedings  on  the  petition  for  limited  liability. 
We  have  no  hesitation  in  saying  that  they  ought 
to  be  so  stayed.  Our  opinion  was  very  clearly 
expressed,  in  deciding  the  limited  liability  case, 
that  the  petitioners  were  not  too  late  to  obtain 
relief,  and  that  proceedings  to  collect  any  de- 
crees rendered  against  them  should  be  stayed. 
We  held  that  such  decrees  would  have  the  effect 
of  res  judicata  on  the  question  of  the  liability 
of  the  steamship,  and  as  to  the  amount  of  dam- 
age sustained  by  the  libelants;  and  that  the 
amount  of  the  decrees  would  stand  as  the  basis 
for  determining  the  pro  rata  share  of  the  libel- 
ants in  the  common  fund  to  be  distributed  on 
the  termination  of  the  limited  liability  proceed- 
ings. We  do  not  well  see  how  our  views  could 
have  been  misunderstood  on  this  point. 

It  is  not  necessary  or  proper,  at  this  time,  to 
pass  upon  the  question  whether  the  appellants, 
when  called  upon  to  pay  the  amount  of  their 
stipulation  into  court,  will  be  liable  to  pay  in- 
terest thereon  or  not;  nor  whether  they  will  be 
liable  to  pay  the  costs  of  the  libelants  in  addi- 
tion to  the  value  of  the  steamship;  nor  whether 
the  circuit  court  may  or  may  not  require  them 
to  pay  the  value  of  the  said  ship  into  court,  or 

S'vc  a  new  bond,  before  the  termination  of  the 
nited  liability  proceedings.  Should  the  future 
action  of  the  circuit  court  on  any  of  these  points 
be  brought  before  us  on  appeal,  it  will  be  time 
enough  then  to  give  them  the  proper  consider- 
ation. 

The  order  of  the  cow,  i  upon  the  several  appli- 
cations now  submitted  will  be,  that  the  former 
[MO]  judgment  and  mandate  of  this  court  in  the  case 
arising  upon  the  petition  of  the  appellants,  The 
New  York  and  Wilmington  Steamship  Com- 
pany, for  the  benefit  of  a  limited  liability,  be 
and  they  are  hereby  modified  so  far  as  they  con- 
tain directions  to  the  circuit  court  to  enter  a  de- 
cree reversing  the  decree  of  the  district  court 
and  giving  directions  for  further  proceedings; 
and  that  instead  of  said  portion  of  the  said  judg- 
ment and  mandate,  directions  be  and  they  are 
hereby  given  to  the  circuit  court  to  proceed  upon 
See  18  Otto. 


the  petition  of  the  said  New  York  and  Wil- 
mington Steamship  Company  for  such  limited 
liability  and  hear  and  determine  the  same,  iu 
conformity  with  law  and  the  opinion  of  this 
court,  in  the  meantime  staying  proceedings  up- 
on any  and  all  decrees  or  judgments  against  the 
steamship  Benefactor  by  reason  of  the  collision 
referred  to  in  said  petition  until  the  proceedings 
f  jr  limited  liability  be  determined,  and  to  answer 
the  determination  of  the  same.  It  iefurUier  or- 
dered that  cadi  party  pay  tlieir  own  crets  on  tit  esc 
motions. 
True  copy.  Test: 

James  H.  MoKenne  •  Clerk,  Sup.  Court.  U.  8. 


SCHUYLER'S  STEAM  TOW-BOAT  LINE,  [71C 
Claimant  of  The  Steamboat  Connecticut, 
Her  Engine,  etc.,  Appt., 
t. 

MADISON  M  CALEB. 


MADISON  M.  CALEB,  Appt., 
v. 

WILLIAM  H.  FOOTE  AND  SAMUEL 
SCHUYLER,  Claimants  of  The  Steamboat 
S.  A.  Stevens,  Her  Engine,  etc. 


CHARLES  WILSON  AND  ARTHUR  WIL- 
SON, Claimants  of  The  Steamship  Othel- 
lo, Her  Engines,  etc.,  Appte., 
t. 

MADISON  M.  CALEB. 
(See  8.  a. "  The  Connecticut,"  18  Otto,  710-714.) 
Collision. 

.  Where  both  veeseto  are  in  fault  for  a  oolliaion,  the 
loss  should  be  equally  divided  between  them. 

[Nos.  284,  285,  286.1 
Argued  Mar.  8,  1881.   Decided  Mar.  80,  1881. 

A  PPEAL8  from  the  Circuit  Court  of  the  Unit- 
il  ed  States  for  the  Eastern  District  of  New 
York. 

The  case  is  fully  stated  by  the  court. 
Mr.  Cornelius  Van  Santvoord,  for 
claimants  of  The  Connecticut. 

Mr.  AbrahamVaa  Santvoord,  for  claim- 
ants of  The  S.  A.  Stevens. 

Messrs.  Beebe,  Wilcox  A  Hobbs,  for 
claimants  of  The  Othello. 
Mr.  Henry  T.  Wing,  for  Caleb. 

Mr.  Chief  Justice  Watte  delivered  the  opin- 
ion of  the  court: 

The  question  in  these  appeals  is,  whether,  on 
the  facts  found,  the  decree  below  was  right. 
The  facts  in  brief  are  as  follows:  about  Ave 
o'clock  in  the  morning  of  Wednesday,  August 
18,  1875,  the  steamer  Connecticut,  assisted  by 
the  tug  S.  A.  Stevens,  having  in  tow  by  a  haw-  1711 
ser  twenty-five  boats,  arranged  in  five  tiers  of 
five  boats  each,  passed  around  the  battery  from 
the  Hudson  River  to  the  East  River  in  New 


Nora.— CoMsion;  damaaes  where  two  vessels  are  at 
'ault  for  injury  to  a  tMnL  See  note  to  The  City  of 
Hartford  v.  Hideout,  W  U.  8.,  XXTV.,  MX 
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York  harbor,  on  her  way  to  the  piers  at  or  near 
Coenties  slip  in  East  River.  The  entire  length 
of  the  Connecticut  and  her  tow  was  about  1 ,050 
ieel.  She  passed  between  Diamond  Reef  and 
Governor's  Island,  taking  the  center  of  the 
river  and  heading  towards  the  Brooklyn  shore. 
She  kept  this  course  until  she  reached  a  point 
about  fifteen  hundred  feet  above  Diamond  Reef, 
and  about  one  hund.  id  feet  above  the  drilling 
machine  on  Coenties  Reef.  She  then  turned 
westwardly.acTOPS  the  river.and  headed  towards 
the  Wall  Street  Ferry ,on  the  New  York  shore. 
Her  own  engine  was  stopped  when  this  change 
of  course  was  made,  but  that  of  The  Stevens 
was  kept  at  work.  The  tide  was  at  the  time 
young  flood  in  the  East  River,  but  the  last  of  the 
ebb  in  the  Hudson  River. 

About  the  same  time  The  Othello,  an  ocean 
steamer,  left  her  dock  at  pier  44,  East  River,  amile 
and  three  eighths  above  Diamond  Reef,  bound 
for  Hull,  England.  After  getting  headed  down 
the  river,  her  pilot  discovered  The  Connecticut 
well  on  his  port  hand, and  near  Diamond  Reef. 
The  two  vessels  were  then  on  courses  which  if 
kept  would  have  carried  them  past  each  other 

g>rt  to  port  three  hundred  feet  apart.  The 
thello  was  on  the  usual  and  proper  course  for 
steamers  of  her  class,  going  to  sea,  and  running 
at  half  speed,  or  about  four  knots  an  hour.  She 
was  in  charge  of  a  licensed  Sandy  Hook  pilot, 
who  stood  on  the  forward  bridge. 

When  The  Connecticut  changed  her  course 
and  headed  towards  the  New  York  a>ore,  she 
gave  no  signal  to  The  Othello,  but  afterwards, 
when  she  was  north  of  Coenties  Reef,  with  her 
tow  tailed  its  full  length  crosswise  of  the  chan- 
nel, and  when  The  Othello  was  at  least  one 
fourth  of  a  mile  away, she  did  give  two  blasts  of 
her  whistle,  indicating  that  she  wished  The 
Othello  to  go  to  starboard.  At  this  time,  owing 
to  the  position  of  the  tow,  headed  across  the 
river  as  it  was,  The  Othello  could  not  pass  in 
safety  to  starboard  until  the  tow  was  got  out 
of  the  way.  Under  these  circumstances  she  kept 
on  at  half  speed  after  the  signal  was  given,  un- 
til within  an  eighth  of  a  mile  of  the  tow.  She 
then  reversed  her  engine,  but  it  was  too  late  to 
...  atop  her  headway  before  she  came  in  collision 
I71*  J  with  and  sunk  the  boat  Sam.  Morgan,  one  of 
the  tow  of  The  Connecticut.  Had  she  given  at- 
tention to  the  signal  when  sounded  and  stopped 
her  engine,  no  collision  would  have  occurred. 

The  tug  Stevens  was  a  mere  helper,  and  sub- 
ject to  the  orders  of  The  Connecticut.  The  own- 
ers of  The  Sam.  Morgan  sued  all  three  of  the 
vessels  for  the  loss,  and  upon  the  facts  as  above 
stated  the  circuit  court  gave  judgment  dis- 
missing the  libel  as  to  The  Stevens,  but  hold- 
ing both  The  Connecticut  and  Othello  respon- 
sible, and  dividing  the  loss  between  them.  The 
Connecticut  was  held  in  fault  for  not  giving 
her  signal  at  or  before  the  time  she  changed  her 
course,  and  The  Othello  for  not  heeding  the 
signal  when  it  was  given,  or  taking  the  neces- 
sary precautions  against  a  collision  before.  All 

girtics  have  appealed;  the  libelants  because  The 
tevens  was  acquitted,  and  The  Connecticut 
and  The  Othello  each  because  they  were  re- 
spectively charged  with  any  portion  of  the  loss. 

So  far  as  The  Stevens  is  concerned,  she  was 
clearly  not  to  blame.  She  was  the  mere  servant 
of  The  Connecticut,  and  could  exercise  no  will 
of  her  own.   She  was  bound  to  obey  orders 
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from  The  Connecticut,  and  no  part  of  the  re- 
sponsibility of  the  navigation,  so  far  as  the  ap- 
proaching vessel  was  concerned,  was  on  her. 
It  was  not  her  duty  to  signal  the  movements 
of  The  Connecticut,  under  whose  exclusive 
control  she  was.  The  Connecticut  is  alone  re- 
sponsible for  the  consequences  of  her  own 
faults. 

Without  dout*  ^  'te  Connecticut  had  the  right 
to  go  to  her  landing  place,  and  for  that  purpose 
wo  see  no  reason  why  she  might  not  have  taken 
the  courses  she  did.  But  she  was  navigating  in 
a  crowded  harbor  with  a  cumbersome  tow,  and, 
do  the  best  she  could,  her  presence  would  neces- 
sarily be  an  embarrassment  to  other  vessels 
passing  through  the  channel  in  which  she  was. 
It  was  her  duty  as  much  to  notice  the  move- 
ments of  The  Othello  above,  as  it  was  that  of 
The  Othello  to  look  out  for  her  below.  Safety 
under  such  circumstances  requires  all  naviga- 
tors to  be  watchful  and  prompt  in  taking  every 
precaution  against  mistakes  or  oversights. 
From  the  way  The  Connecticut  was  heading; 
when  The  Othello  ought  first  to  have  seen  her 
and  for  some  time  afterwards,  The  Othello  had 
the  right  to  assume  the  vessels  would  pass  in 
safety  port  to  port.  It  was  proper,  therefore, 
for  her  to  make  her  calculations  accordinaly 
and  keep  on  at  the  speed  she  was  going.  This 
The  Connecticut  should  also  have  understood; 
and  since  to  put  herself  and  her  long  tow  across 
the  channel  would  necessarily  involve  a  change 
of  action  by  The  Othello,  it  was  certainly  her 
duty  to  give  prompt  and  timely  notice  of  her 
intention  to  execute  such  a  maneuver.  Had  she 
done  this,  she  might  have  called  attention  to  her 
movements  and  placed  the  obligation  of  keep- 
ing out  of  the  way  on  The  Othello.  She  did 
not,  and  a  collision  afterwards  occurred  which 
could  have  been  avoided.  Under  such  circum- 
stances, the  law  will  charge  her  with  contribut- 
ing to  the  loss  unless  she  clearly  shows  the  con- 
trary. It  is  quite  probable  that  if  The  Othello 
had  been  on  the  watch  and  had  noticed  the 
change  of  course  when  it  was  begun,  the  col- 
lision might  not  have  happened,  but  the  very 
object  of  signals  is  to  call  attention  to  what  fa 
wanted  and  make  sure  there  is  no  oversight. 
In  navigating  crowded  harbors,  while  the  at- 
tention of  lookouts  is  called  to  one  object  of 
importance,  another  may  pass  unobserved.  To 
avoid  the  consequences  of  accidents  of  this 
kind,  a  system  of  signals  has  been  adopted  and 
lawfully  promulgated,  which  navigators  ore  re- 
quired to  use  when  the  circumstances  are  such 
as  to  make  them  necessary.  To  omit  them  is  a 
fault,  the  consequences  of  which  may  fall  on 
the  delinquent  party.  Here,  when  The  Othello 
first  saw  The  Connecticut,  she  was  apparently 
expected  to  pass  to  port.  The  circumstances 
of  The  Connecticut  were  such  as  to  make  it 
necessary  for  her  to  cross  the  bow  of  The  Othello 
while  that  vessel  was  coming  down  the  river. 
She  could  not  get  by  with  her  tow  before  The 
Othello  must  come  to  where  she  or  the  tow  was, 
unless  something  was  done  to  prevent  it.  Clearly 
it  was  wrong  to  attempt  such  a  movement 
without  giving  notice. 

That  The  Othello  was  in  fault  is  equally  clear. 
There  was  time  after  the  signal  was  given  and 
before  the  collision  happened  for  her  to  have 
avoided  it  if  she  had  acted  promptly.  If  the 
change  in  the  course  of  The  Connecticut  had 
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escaped  her  attention  before,  it  was  all  the  more 
17141  important  that  she  should  be  active  then.  Her 
1  1  pilot  ought  to  have  known  that  she  could  not 
pass  in  safety  to  starboard  until  The  Connecticut 
bad  time  to  get  the  tow  out  of  her  way.  She 
should  therefore  have  stopped  or  shaped  her 
course  to  get  ahead  of  The  Connecticut,  if  that 
could  be  done  with  safety.  She  did  neither  un- 
til it  was  too  late.  Under  these  circumstances 
it  was  not  wrong  to  charge  her  with  one  half 
the  loss  occasioned  by  the  mutual  fault  of  her- 
self and  The  Connecticut. 

Under  all  the  circumstances  we  think  it  was 
right  to  divide  the  loss  equally  between  the  two 
defaulting  vessels,  and  the  decree  of  the  Circuit 
it,  conseouenUy,  affirmed  ;  the  coett  of  each  appeal 
to  be  paid  by  the  respective  appellants. 
True  copy.  Test: 

James  H.  McKenney,  dark.  Sup.  Court,  U.  8. 


[732]  GERMAN  NATIONAL  BANK  OF  CHI- 
CAGO, Appt., 
v. 

MARK  KIMBALL,  Collector  of  the  Tows  of 
South  Chicago,  and  SAMEL  H.  MoCREA, 
Treasurer,  etc. 

(See  S.  C,  18  Otto,  732-735.) 

Unjoining  collection  of  tax — insufficient  case. 

1.  No  one  can  enjoin  the  collection  of  a  tax  until 
be  has  paid  ho  much  of  the  tax  assessed  against  him 
ms  it  can  be  plainly  seen  he  ought  to  pay  ;  be  can 
oontcst  and  delay  only  the  remainder. 

2.  Where  the  case  made  by  the  complainant  is  this: 
that  the  shares  of  the  bank  are  taxed  at  the  same 
per  cent  on  their  assessed  value  as  all  other  proper- 
ty ;  tbut  the  valuation  of  these  shares  on  which  this 
rate  is  apportioned,  is  only  about  half  their  actual 
value ;  that  some  other  property  is  valued  at  less 
than  half  of  its  cash  value,  and  for  this  reason  no 
tax  should  be  paid  on  the  shares  of  stock  of  the 
complainant,  the  case  should  be  dismissed. 

[No.  226.] 

Argued  Feb.  88,  and  Mar.  1,  1881.  Decided 
Mar.  30,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  fully  stated  by  the  court. 
Messrs.  D.  K.  Tenney  and  J.  H.  Flower, 
for  appellant. 
Mr.  Consider  H.  Willett,  for  appellees. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court : 

This  is  a  bill  in  chancery,  filed  by  the  appel- 
lant in  the  Circuit  Court  for  the  Northern  Dis- 
trict of  Illinois,  to  enjoin  the  defendant,  who 
was  the  state  tax  Collector,  from  enforcing  pay- 
ment of  the  taxes  assessed  against  its  sharehold- 
ers on  their  shares  of  the  bank  stock. 

The  general  ground  on  which  this  relief  is 
sought  &  two  fold,  namely:  that  the  assessment 
violates  the  provision  of  the  Act  of  Congress 
concering  national  banks,  which  forbids  the 


Son.— When  an  injunction  to  restrain  the  coUee- 
t  ion  of  a  tat  wfU  be  granted,  see,  note  to  Do  ws  v.  Chi- 
cago, 78  U.-S..  XX.,  85. 

Taxation  of  stock  or  shares  in  a  corporation  does 
;»ot  unpair  the  obligation  of  contracts;  taxation  of 
"hares  in  national  banks  and  of  other  corporations. 
flee  note  to  Providence  Bk.  v.  Billings,  »  U.  8.  (4 
«*et.),  614. 

See  18  Otto.  U.  S.,  Book  26. 


[733] 


States  from  taxing  these  shares  at  any  higher 
rate  than  other  moneyed  capital  within  the 
State;  and  that  it  also  violates  the  provision  of 
the  Constitution  of  the  State  of  Illinois  concern- 
ing uniformity  of  taxation.  The  bill  of  complaint 
was  dismissed  on  demurrer  and  from  that  de- 
cree this  appeal  is  taken. 

The  bill  is  made  up  of  averments  which  are 
intended  to  show  that  the  valuation  of  the  prop- 
erty of  other  persons  in  the  same  town,  made 
by  the  same  assessor,  is  less  in  proportion  to  its 
actual  cash  value  than  that  of  plaintiff's  shares; 
that  the  same  is  true  in  other  parts  of  the  State; 
that  some  corporations  are  favored  in  this  val- 
uation, and  that  certain  classes  of  property  are 
favored  in  a  general  way.  But  there  is  no  dis- 
tinct averment  that  the  shares  of  this  Bank  are 
valued  higher  for  the  purpose  of  taxation  than 
other  moneyed  capital  generally,  though  this 
is  alleged  in  regard  to  particular  instances.  The 
allegations  are  pretty  full  that  the  assessments 
are  partial,  unequal  and  unjust,  and  do  not  re- 
sult in  the  uniformity  of  taxation  which  the 
Constitution  of  Illinois  requires. 

But  we  think  there  are  two  fatal  objections 
to  the  bill. 

The  first  of  these  is  that  there  is  no  offer  to 
pay  any  sum  as  the  tax  which  the  shares  of  the 
Bank  ought  to  pay. 

We  have  announced  more  than  once  that  it 
is  the  established  rule  of  this  court  that  no  one 
can  be  permitted  to  go  into  a  court  of  equity  to 
enjoin  the  collection  of  a  tax  until  he  has  shown 
himself  entitled  to  the  aid  of  the  court  by  pay- 
ing so  much  of  the  tax  assessed  against  him  as 
it  can  be  plainly  seen  he  ought  to  pay.  That 
he  shall  not  be  permitted,  because  his  tax  is  in 
excess  of  what  is  just  and  lawful,  to  screen 
himself  from  paying  any  tax  at  all  until  the 
precise  amount  which  he  ought  to  pay  is  ascer- 
tained by  a  court  of  equity.  That  the  owner 
of  property  liable  to  taxation  is  bound  to  con- 
tribute his  lawful  share  to  the  current  expenses 
of  government  and  cannot  throw  that  share  on 
others  while  he  engages  in  an  expensive  and 
protracted  litigation  to  ascertain  that  the  amount 
which  he  is  assessed  is  or  is  not  a  few  dollars 
more  than  it  ought  to  be.  But  that  before  he 
asks  this  exact  and  scrupulous  justice  he  must 
first  do  equity  by  paying  so  much  as  it  is  clear 
he  ought  to  pay,  and  contest  and  delay  only  the 
remainder.  State  JR.  R.  lax  Cases,  92  L.  S., 
675  TXXII1.,  668]. 

The  bill  attempts  to  evade  this  rule  by  alleg- 
ing that  the  tax  is  wholly  void  and,  therefore, 
none  of  it  ought  to  be  paid,  and  that  by  reason 
of  the  absence  of  all  uniformity  of  values,  it  is 
impossible  for  any  person  to  compute  or  ascer- 
tain what  the  stockholders  of  the  complaimuu 
Bank  ought  to  pay  on  the  shares  of  the  Bank. 
In  the  case  above  mentioned  this  court  said,  in 
answer  to  the  first  objection:  "  It  is  clear  that 
the  road  -bed  within  each  county  is  liable  to 
some  tax  at  the  same  rate  that  other  property  is 
taxed.  Why  have  not  complainants  paid  this 
tax?  It  is  said  they  resist  the  rule  by  which  the 
value  of  their  road-bed  in  each  county  is  ascer- 
tained. But  surely  they  should  pay  tax  by  some  1 734  J 
rule.  *  *  *  Should  they  pay  nothing  and  es- 
cape wholly,  because  they  have  been  assessed 
too  high?  These  questions  answer  themselves. 
Before  complainants  seek  the  aid  of  the  court 
to  be  relieved  of  the  excessive  tax,  they  should 
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 Before  they  ask  equitable  relief, 

ley  should  do  that  justice  which  is  necessary 
to  enable  the  court  to  hear  them."  p.  616  [674 J. 

In  the  same  case  the  court  said:  "  It  has  been 
repeatedly  decided  that  neither  the  mere  illegal- 
ity of  the  tax  complained  of,  nor  its  injustice 
nor  irregularity,  of  themselves  give  the  right  to 
an  injunction  in  a  court  of  equity,"  and  the  au- 
thorities there  cited  support  the  proposition. 
The  whole  extent  of  the  injustice  complained 
of  in  this  bill  is  the  inequality  of  the  actual  as- 
sessment, and  for  this  it  is  argued  the  whole  tax 
of  the  township  is  void;  and  as  the  bill  seeks  to 
bring  into  view  the  inequality  as  regards  other 
counties  in  the  State,  it  follows  that,  if  the  bill 
be  sustained,  the  entire  tax  of  the  State  for  that 
year  must  be  declared  void,  in  order  that  com- 
plainant may  be  relieved  of  a  few  thousand  dol- 
lars and  escape  taxation  for  that  year  entirely. 

In  the  case  just  referred  to,  this  court  said: 
"Perfect  equality  and  perfect  uniformity  of 
taxation,  as  regards  individuals  and  corpora- 
tions, on  the  different  classes  of  property  sub- 
ject to  taxation,  is  a  dream  unrealized.'  It  may 
be  admitted  that  the  system  which  most  nearly 
attains  this  is  the  best.  But  the  most  complete 
system  which  can  be  devised  must,  when  we 
consider  the  immense  variety  of  subjects  which 
it  necessarily  embraces,  be  imperfect.  And 
when  we  come  to  its  application  to  the  property 
of  all  the  citizens,  and  of  those  who  are  not  cit- 
izens, of  a  large  State  like  Illinois,  the  applica- 
tion being  made  by  men  whose  judgments  and 
opinions  must  vary  as  they  are  affected  by  all 
the  circumstances  brought  to  bear  upon  each  in- 
dividual, the  result  must  inevitably  partake 
largely  of  the  imperfection  of  human  nature, 
ana  of  the  evidence  on  which  human  judgment 
is  founded."  p.  612  [678]. 

These  principles  are  sufficient  to  decide  the 
case,  and  were  declared  by  this  court  in  a  case 
arising  in  the  same  State  and  under  the  same 
constitution  and  revenue  laws  with  the  one  now 
before  us. 

In  the  recent  case  of  People  v.  Weaver,  100  U. 
S.,  689  [XXV.,  705],  and  Pelton  v.  Bk.,  101 
U.  S..  148  [XXV.,  901],  and  Cummingsw.  Bk., 
101  U.  S.,  158  [XXV.,  903],  an  apparent  ex- 
ception to  the  universality  of  the  rule  is  ad- 
mitted. It  is  held  in  these  cases  that  when  the 
inequality  of  valuation  is  the  result  of  a  statute 
of  the  State  designed  to  discriminate  injuriously 
against  any  class  of  persons  or  species  of  prop- 
erty, a  cou  t  of  equity  will  give  appropriate  re- 
lief; and  also  where,  though  the  law  itself  is 
unobjectionable,  the  officers  who  are  appointed 
to  make  assessments  combine  together  and  es- 
tablish a  rule  or  principle  of  valuation,  the  nec- 
essary result  of  which  is  to  tax  one  species  of 
property  higher  than  others,  and  higher  than 
the  average  rate,  the  court  will  also  give  relief. 
But  the  bill  before  us  alleges  no  such  agreement 
or  common  action  of  assessors,  and  no  general 
rule  or  discriminating  rate  adopted  by  a  single 
assessor,  but  relies  on  the  numerous  instances 
of  partial  and  unequal  valuations  which  estab- 
lish no  rule  on  the  subject. 

So  far  as  anything  of  the  kind  is  to  be  in- 
ferred, it  is  that  shares  of  national  bank  stock, 
including  plaintiff's,  were  assessed  at  only  84 
per  cent  of  their  value,  which,  by  the  board  of 
equalization,  was  raised  to  58  per  cent;  and 
other  property  more,  and  still  other  km 
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The  case,  then,  made  by  plaintiff  is  this:  that 
the  shares  of  the  Bank  are  taxed  at  the  same  per 
cent  on  then*  assessed  value  as  all  other  prop- 
erty; that  the  valuation  of  these  shares,  on 
which  this  rate  is  apportioned,  is  only  about 
half  their  actual  value;  that  some  other  prop- 
erty is  valued  at  less  than  half  of  its  cash  value, 
ana  for  this  reason  no  tax  should  be  paid  on  the 
shares  of  complainant's  Bank. 

And  if  any  should  be  paid  at  all,  the  sunt 
which  may  in  the  end  be  found  justly  due,  and 
which,  during  the  four  or  five  years  of  this  lit 
igation,  must  be  paid  for  the  support  of  the 
government  by  some  one  else,  shall  remain  in 
complainant's  pocket  until  it  is  ascertained  pre- 
cisely to  the  last  dollar  what  each  share  should 
have  paid. 

We  Hiink  the  Circuit  Court  did  not  err  in  dis- 
missing such  a  bill,  and  its  decree  it  affirmed. 
True  copy.  Test : 

James  H.  McKenney,  Clerk  Sup.  Court,  TJ.  8. 

Cated-lWU.8.,80;  106  0.^,880;  10  Bias.,  272. 


WILLIAM  H.  FOLSOM,  Appt.,  [738] 
v. 

ANN  L.  DEWEY  et  al. 

(See  8.  C.,  13  Otto,  788,786.) 

Case  followed. 

This  ease  cannot  be  dtatlngnlshed  In  principle 
from  Stringfellow  v.  Gain,  XXV.,  and  that  case 
governs  this. 

[No.  258.] 

Submitted  Mar.  U,  1881.  Decided  Mar.  SO,  1881. 

A  PPEAL  from  the  Supreme  Court  of  the  Ter- 
IJl  ritory  of  Utah. 
The  case  is  stated  by  the  court. 
Messrs.  Z.  Snow,  E.  D.  Hoge,  Arthur- 
Brown  and  W.  N.  Duaenbury,  for  appel- 
lant. 

Messrs.  Samuel  Shellabarger  and  Jer- 
emiah H.  Wilson,  for  appellees. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  case  cannot  be  distinguished  in  princi- 
ple from  Stringfellow  v.  Cain,  99  U.  S.,  61  <> 
[XXV.,  4211.  The  finding  is,  that  the  property 
now  claimed  by  Folsom  was  sold  at  public  sale 
on  the  11th  of  March,  1860,  to  raise  money  to 
pay  a  debt  owing  by  the  deceased  father  of  the 
appellees,  who  was  the  original  occupant  of  tlu> 
premises.  The  price  was  $510,  which  was  more 
than  the  debt.  The  overplus  was  paid  the  mother 
of  the  appellees,  who  were  at  the  time  sll  mi- 
nors living  with  her  in  a  house  built  by  the  f  athcr 
on  an  adjoining  part  of  the  lot  for  a  residence. 
The  purchaser  took  possession  immediately- 
after  the  sale,  and  when  the  town  site  was  pa- 
tented under  the  town  site  law,  in  November 
1871,  Folsom,  his  grantee,  had  himself  been  in 
the  actual  occupancy  of  the  property  for  more- 
than  ten  years,  and  during  that  time  had  mado 
valuable  improvements.  This,  as  we  think.un- 
der  the.  rule  in  Stringfellow  v.  Cain,  makes  out 
a  case  of  abandonment  on  the  part  of  Mrs.  Lam- 
areux  and  her  children,  and  gives  Folsom  a 
right  to  claim  title.  It  is  true,  the  original  sale 
was  without  the  consent  of  Mrs.  Lamarcux, 
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but  it  was  with  her  knowledge.  She  afterwards 
took  a  part  of  the  purchase  money  and  suffered 
Folsom  to  occupy  and  improve  the  property  as 
his  own  for  more  than  ten  years  without  objec- 
tion, so  far  as  the  findings  show.  Under  these 
circumstances,  neither  she  nor  her  children  can 
claim  that  Folsom  was  in  as  a  trespasser  when 
the  title  to  the  town  site  was  secured  from  the 
.  United  States  for  the  "use  and  benefit  of  the 
l78WJ  occupants  thereof,  according  to  their  respect- 
ive interests."  Folsom  was  not  an  intruder  on 
their  occupancy,  but  was  himself  a  lawful  occu- 
pant 

The  evidence  satisfies  us  that  the  value  of  the 
property  in  dispute  is  more  than  $1,000;  we, 
therefore,  have  jurisdiction. 

The  judgment  against  Folsom,  who  is  the  only 
appellant,  is  reversed  and  Hie  cause  remanded 
ufitfi  instructions  to  enter  or  cause  to  be  entered 
a  judgment  in  his  favor  for  the  premises  claimed 
by  him. 

True  copy.  Test :  _ 
Jamee  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


[Ml]   BUFFALO  and  JAMESTOWN  RAILROAD 
COMPANY  et  AL.,  JHffs.  in  Err., 
v. 

PATRICK  FALCONER  et  al. 


BUFFALO  and  JAMESTOWN  RAILROAD 
COMPANY  et  al.,  Plffs.  in  Err., 
v. 

WALTER  J.  WEEKS  et  al. 

(See  8.  C,  13  Otto,  821-8H.) 

Commissioners  to  issue  bonds  of  town— effect  of 
new  Constitution. 

1.  Commissioners  appointed  under  the  New  York 
Act  of  May  10, 1869,  as  amended,  to  subscribe  for 
stock  of  a  raUroad  company  and  issue  the  bonds  of 
a  town,  had  no  power  to  make  a  contract  to  sub- 
scribe for  stock,  nor  a  contract  to  deliver  bonds  to 
the  railroad  company. 

2.  Where  all  that  was  done  by  a  town  in  New  York, 
through  the  action  of  its  tax  payers  and  the  County 
Judge,  before  the  new  State  Constitution  went  into 
operation,  prohibiting  all  municipal  aid  to  corpora- 
tions or  individuals,  by  subscription  of  stock  or 
otherwise,  was  to  appoint  agents  for  making  a  sub- 
scription to  tbe  stock  of  a  railroad  and  for  issuing 
bonds,  on  tbe  happening  of  a  certain  event ;  held, 
that  no  contract  existed  at  that  time  for  tbe  sub- 
scription and  issuing  the  bonda.whlch  the  company 
could  enforce. 

[Nos.  89,  129.1 
Argued  Dec.  9,  10,  1880.  Decided  Mar.  80, 1881. 

P ERROR  to  the  Supreme  Court  of  the  State 
of  New  York. 
The  case  is  fully  stated  by  the  court. 
Messrs.  Bass,  Cleveland  a  Bissell,  and  Her* 
rick  (ft  Morris,  for  plaintiffs  in  error. 

Messrs.  Richard  P.  Marvin  and  Clark- 
son  N.  Potter,  for  defendants  in  error,  in 
support  of  motion. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  first  of  these  cases  was  a  petition  filed  by 
certain  tax  payers  of  the  Town  of  Ellicott,  in 
Chatauqua  County,  New  York,  on  behalf  of 
themselves  and  others,  against  the  Buffalo  and 
See  18  Otto. 


Jamestown  Railroad  Company  and  Week*, 
Breed  and  Jones,  commissioners  to  issue  bonds 
for  the  town,  seeking  to  restrain  the  issue  and 
delivery  of  certain  town  bonds  to  the  Railroad 
Company  and  to  prevent  a  subscription  to  its 
capital  stock  on  behalf  of  the  town.  In  this 
case  a  decree  was  made  in  favor  of  the  peti- 
tioners, awarding  a  perpetual  injunction  against 
the  issue  of  the  Donds  and  the  subscription  of 
stock;  and  this  decree  was  affirmed  by  the  Court 
of  Appeals.  The  second  case  was  commenced 
by  submitting  to  the  Supreme  Court  of  the  State, 
in  a  special  statutory  procedure,  an  agreed  state- 
ment of  facts  in  relation  to  the  issue  of  the 
bonds  and  the  subscription  of  the  stock  which  [822] 
form  the  subject  of  the  first  action, with  a  prayer 
on  the  part  of  the  Railroad  Company,  as  plaint- 
iffs, for  an  order  directing  the  issue  of  the  bonds 
and  the  subscription  of  the  stock,  and  a  prayer 
of  the  town  commissioners,  as  defendants,  for 
a  decree  against  such  issue  and  subscription.  In 
this  case  a  decree  was  made  as  prayed  by  the 
defendants,  which  was  also  affirmed  by  the  Court 
of  Appeals.  To  reverse  the  decrees  in  both  of 
these  cases,  the  present  writs  of  error  were  sued 
out  by  the  Buffalo  and  Jamestown  Railroad 
Company,  the  plaintiffs  in  error.  The  jurisdic- 
tion of  this  court  to  review  the  decision  of  the 
State  Court  of  Appeals  is  based  upon  the  effect 
given  by  said  court  to  the  amended  Constitu- 
tion of  the  State  of  New  York,  which  went  into 
operation  on  tbe  first  day  of  January,  1875, 
whereby,  as  is  alleged  by  the  plaintiffs  in  error, 
said  Constitution  was  made  to  impair  the  obli- 
gation of  a  contract  previously  entered  into  by 
the  Town  of  Ellicott  with  the  Railroad  Com- 

Einy  to  subscribe  to  the  capital  stock  of  the 
tterto  the  amount  of  $200,000,  and  to  deliver 
to  it  the  bonds  of  the  town  in  payment  of  said 
subscription.  The  clause  of  the  amended  Con- 
stitution to  which  such  effect  is  alleged  to  have 
been  given  is  that  which  declares  as  follows : 
"  No  county,  city,  town  or  village  shall  here- 
after give  any  money  or  property,  or  loan  its 
money  or  credit  to  or  in  aid  of  any  individual, 
association  or  corporation,  or  become  directly 
or  indirectly  the  owner  of  stock  in  or  bonds  ol 
any  association  or  corporation,  nor  shall  any 
such  county,  city,  town  or  village  be  allowed 
to  incur  any  indebtedness  except  for  county, 
city,  town  or  village  purposes."  The  Court  of 
Appeals  held  that  there  was  no  such  contract 
in  existence,  as  alleged  by  the  plaintiffs  in  error, 
when  the  amended  Constitution  went  into  effect, 
and,  therefore,  that  the  prohibition  contained 
in  the  clause  just  quoted  was  conclusive  against 
the  right  and  power  of  the  Town  of  Ellicott  to 
issue  the  bonds  and  subscribe  for  the  stock  which 
forms  the  subject  of  this  litigation.  The  ques- 
tion for  us  to  consider,  therefore,  is  whether  any 
such  contract,  valid  and  binding  on  the  town,  did 
exist. 

Briefly  stated,  the  facts  of  the  case  were  as  fol- 
lows: in  1872,  when  the  proceedings  took  place 
out  of  which  the  present  controversy  arose,  the 
laws  of  New  York  in  relation  to  givmg  munic-  [823] 
lpal  aid  to  railroad  companies  like  that  of  the 
plaintiffs  in  error  were  contained  in  three  Acts 
of  the  Legislature  passed  respectively,  one  on 
the  10th  of  May,  1869,  by  way  of  amendment 
to  the  general  railroad  law;  an  amendment  to 
this  amendment,  passed  April  28,  1.870;  and  a 
further  amendment,  passed  May  12, 1871.  By 
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the  first  of  these  statutes  it  was  provided  that, 
whenever  a  majority,  in  number  and  amount 
of  taxable  property,  of  the  tax  payers  of  any 
municipal  corporation  should  make  application 
to  the  County  Judge,  by  petition  expressing  a 
desire  that  the  corporation  should  create  and 
issue  bonds  to  any  amount  named  in  the  peti- 
tion, not  exceeding  one  twentieth  of  the  taxable 
property  in  the  corporate  limits,  and  should  in- 
vest the  same  or  the  proceeds  thereof  in  the  stock 
or  bonds  of  any  designated  railroad  company  in 
the  State,  the  said  County  Judge  should  give 
public  notice  of  a  hearing  to  be  had  before  him 
for  the  purpose  of  ascertaining  whether  the  pe- 
tition was,  in  fact,  signed  by  the  requisite  major- 
ity of  tax  payers;  and  having  determined  this  to 
be  the  fact,  he  should  then  appoint  from  the  free- 
holders, residents  and  tax  payers  of  the  corpora- 
tion, three  commissioners  to  carry  out  the  re- 
quests of  the  petitioners.  The  duties  imposed 
upon  these  commissioners  were  limited  and  spe- 
cific and  were:  to  prepare  and  execute  the  pro- 
posed bonds  in  the  name  and  under  the  seal  of 
the  corporation,  and  in  its  name  to  subscribe  to 
the  stock  of  the  Railroad  Company  designated 
in  the  petition,  and  to  pay  for  the  same  Dy  ex- 
changing the  bonds  therefor  or  the  proceeds 
thereof.  They  were  also  authorized,  after  sub- 
scribing the  said  stock,  to  represent  the  town  as 
a  stockholder  at  all  meetings  of  the  Railroad 
Company.  The  Act  of  1870  also  authorized  the 
commissioners  and  the  Railroad  Company  to 
enter  into  an  agreement  for  limiting  and  defin- 
ing the  times  when  and  proportions  in  which 
the  bonds  should  be  delivered,  and  the  places 
where  and  purposes  for  which  they  should  be 
applied.  By  the  Act  of  1871  the  Act  of  1869 
was  modified  by  inserting  the  following*  clause 
in  the  1st  section,  namely:  "  The  petition  au- 
thorized by  this  section  (that  is,  the  petition  of 
the  tax  payers  presented  to  the  County  Judge) 
may  be  absolute  or  conditional;  and  if,  the  same 
be  conditioned  the  acceptance  of  a  subscription 
founded  on  such  petition  shall  bind  the  Railroad 
Company  accepting  the  same  to  the  observance 
[  8241  °f tbe  condition  or  conditions  specified  in  such 
petition." 

In  the  present  case,  the  petition  of  the  tax  pay- 
ors of  the  Town  of  Ellicott  was  dated  March 
25,  1872,  and  expressed  their  desire  in  the  fol- 
lowing terms,  to  wit:  "  Your  petitioners  desire 
that  the  said  Town  of  Ellicott  shall  create  and 
issue  its  bonds  to  the  amount  of  $200,000,  and 
invest  the  same  or  the  proceeds  thereof  in  the 
stock  of  the  Buffalo  and  Jamestown  Railroad 
( 'ompany ,  upon  the  conditions  that  the  line  of 
the  railroad  of  said  Company  to  be  constructed 
from  the  City  of  Buffalo  to  the  line  of  the  State 
of  Pennsylvania,  in  said  county,  shall  be  lo- 
cated and  constructed  through  the  Village  of 
Jamestown  in  said  Town  of  Ellicott,  before  said 
lx>nds  shall  be  delivered  to  said  Company  or 
iold."  The  petition  contained  the  usual  aver- 
ment that  the  petitioners  were  a  majority  of  the 
tax  payers,  etc.,  and  after  the  proper  proceed- 
ings had,  the  County  Judge  appointed  the  com- 
missioners before  named  to  carry  out  the  pur- 
poses of  the  petition. 

On  the  14th  day  of  June,  1872,  the  commis- 
sioners entered  into  an  agreement  with  the  Rail- 
road Company,  the  plaintiffs  in  error,  by  which 
i  hey  agreed  that  when  the  said  Company  should 
have  located  and  constructed  through  the  Vil- 
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lage  of  Jamestown,  in  said  Town  of  Ellicott, 
their  proposed  railroad  running  from  Buffalo  to 
the  state  line  of  Pennsylvania,  they,  the  said 
commissioners,  or  their  successors  in.  office, 
would  immediately  subscribe,  in  the  name  of 
the  town,  to  the  capital  stock  of  the  Company 
to  the  amount  of  $200,000,  and  would  pay  for 
it  by  delivering  to  the  Company  the  bonds  of 
the  town,  to  be  executed  by  the  commissioners 
or  their  successors  in  office,  and  to  bear  date  of 
the  time  of  such  subscription;  and  in  considera- 
tion thereof  the  Railroad  Company  agreed  that 
they  would  receive  such  subscription  and  pay- 
ment, and  issue  proper  certificates  for  the  stock 
so  to  be  subscribed.  The  agreement  contained 
a  reference  to  the  petition  and  proceedings  un- 
der which  the  commissioners  were  appointed, 
and  a  declaration  on  their  part  that  they  did  not 
undertake  or  agree  to  perform  the  conditions  of 
the  contract  except  as  empowered  and  author- 
ized by  said  proceedings. 

The  defendants  in  error  contend  that  this 
agreement  was  ultra  vires  of  the  commissioners,  [825] 
and  wholly  without  force  or  effect  as  against 
the  Town  of  Ellicott. 

On  the  26th  of  August,  1874,  the  commis- 
sioners caused  to  l»c  prepared  and  executed 
bonds  of  the  Town  of  Ellicott  to  the  amount  of 
$200,000,  payable  to  the  Railroad  Company  or 
bearer,  and  delivered  them  to  Robert  Ncwland 
and  A.  F.  Allen  as  trustees,  taking  from  them 
a  receipt  in  which  it  was  declared  that  New  land 
and  Allen  should,  upon  the  completion  of  the 
road  through  Jamestown,  and  upon  the  commis- 
sioners having  subscribed  $200,000  to  the  capi- 
tal stock  of  the  Railroad  Company,  and  having 
received  the  certificates  therefor,  deliver  said 
bonds  to  the  Railroad  Company  in  payment  of 
such  subscription.  It  is  manifest  that  this  de- 
posit of  bonds  cannot  affect  the  rights  of  the 
parties.  By  the  terms  of  the  deposit,  they  wen- 
only  to  be  delivered  when  the  stock  was  sub- 
scribed; and  if  that  cannot  be  lawfully  done, 
the  bonds  must  be  returned  to  the  town  to  U- 
canceled. 

The  railroad  was  not  constructed  through 
Jamestown  until  the  20th  of  October,  1875.  On 
the  first  of  January,  1875,  when  the  amended 
Constitution  went  into  effect,  nothing  had  been 
done  except  to  survey  the  route  and  file  a  map 
thereof. 

The  question  then  is,  whether,  at  that  time, 
under  the  circumstances  above  detailed,  the 
Railroad  Company  had  acquired  by  contract  a 
vested  right  to  have  and  receive  the  town's  sub- 
scription to  its  stock,  and  a  delivery  of  the  bonds 
in  payment  thereof. 

We  are  clearly  of  opinion  that  the  agreement 
made  by  the  commissioners  with  the  Railroad 
Company  in  June,  1872,  was  ultra  viret.  Their 
powers  were  confined  to  subscribing  for  the 
stock  and  making  and  issuing  the  bonds  in  pay- 
ment thereof  when  and  as  the  petition  of  the 
tax  payers  directed,  that  is,  after  the  road  was 
completed  through  Jamestown.  By  the  Act  of 
1870  they  might  also  stipulate  as  to  the  install- 
ments in  which  the  bonds  should  be  delivered, 
and  the  purposes  for  which  they  might  be  ap- 
plied. But  the  power  to  do  this  being  but  an 
incident  of  the  principal  power  to  make  and  is- 
sue the  bonds,  and  being  only  intended  to  en- 
able the  commissioners  to  prescribe  the  times 
and  manner  of  their  issue  and  the  uses  to  which 
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they  should  be  applied,  would  not  properly  arise 
ana  could  not  be  effectively  exercised,  until  the 
principal  power  itself  arose  and  became  exer- 
cisable. Whilst,  however,  the  commissioners 
had  the  power  or,  rather,  would  have  the  power, 
at  the  prescribed  time,  to  subscribe  for  the  stock 
and  to  execute  and  issue  the  bonds,  neither  the 
statutes  nor  the  tax  payers'  petition,  gave  them 
any  power  to  make  a  contract  to  subscribe  for 
stock,  nor  a  contract  to  deliver  bonds  to  the 
Railroad  Company.  They  were  not  charged 
with  any  such  duty;  they  were  not  invested 
with  any  such  power. 

The  case  of  the  Railroad  Company,  therefore, 
must  stand  upon  the  effect  of  the  tax  payers' 
petition,  and  the  proceedings  had  thereon  before 
the  County  Judge.   If,  under  the  operation  of 
existing  statutes,  these  proceedings  amounted  to 
a  contract  between  the  town  and  the  Railroad 
Company,  no  subsequent  legislation  or  consti- 
tutional amendment  could  lawfully  impair  its 
obligation.    But  it  is  difficult  to  see  how  the 
said  petition  and  proceedings,  including  the  ap- 
pointment of  commissioners,  can  be  construed 
as  amounting  to  such  a  contract.   All  that  was 
done  by  the  town  through  the  action  of  its  tax 
payers  and  the  County  Judge,  was  to  appoint 
agents  for  making  a  subscription  and  issuing 
bonds  on  the  happening  of  a  certain  event 
When  that  event  should  happen,  it  would  be 
the  duty  of  those  agents,  under  the  5th  section 
of  the  Act  of  1869,  to  execute  their  commission. 
The  words  of  the  section  are:  "  Such  commis- 
sioners are  further  empowered  and  directed  to 
subscribe,"  etc.   But  to  whom  did  thev  owe 
this  duty  ?  Evidently  to  the  town  which  ap- 
pointed them ;  not  to  the  Railroad  Company. 
The  latter  came  under  D'J  obligation,  and  ac- 
quired no  rights,  until  the  commissioners  should 
subscribe  to  its  stock  *■  Had  no  conditions  been 
imposed  by  the  petition,  the  duty  of  the  com- 
missioners to  subscribe  stock  and  issue  bonds 
would  have  arisen  immediately  after  their  ap- 
pointment ;  but  it  would  have  been  an  obliga- 
tion owed  to.  their  principals  alone.   The  con- 
ditions which  were  in  fact  imposed  required, 
it  is  true,  something  to  be  done  by  the  Railroad 
Company  before  the  commissioners  could  act; 
but  no  stipulation  was  demanded  of  the  Com- 
pany nor  given  by  it,  that  this  something  should 
be  done.   The  two  parties  were  not  Drought 
together.   There  was  no  mutuality  between 
thum.   Each  was  free  to  act  as  it  listed.  This 
was  the  condition -of  things  on  the  first  of  Jan- 
uary, 1875,  when  the  new  Constitution  went 
into  operation,  prohibiting  all  municipal  aid  to 
corporations  or  individuals  by  subscription  of 
stock  or  otherwise.   It  seems  to  us,  therefore, 
that  the  New  York  Court  of  Appeals  was  right 
in  deciding  that  no  contract  existed  at  that 
time. 

After  the  amendment  took  effect,  no  county, 
city.town  or  village  could  subscribe  for  railroad 
stock ;  and,  of  course,  no  agent  or  attorney  of  any 
such  corporation  could  do  so.  What  had  not  been 
done  before,  in  this  regard,  could  not  be  done 
afterwards,  unless  some  valid  contract  required 
it  to  be  done.  Rut,as  wc  have  shown,  no  such 
contract  existed  in  this  case.  The  action  on  the 
part  of  the  town  was  voluntary  up  to  the  time 
of  the  constitutional  amendment.  The  Railroad 
Company  may  have  expected  a  subscription 
when  their  road  should  be  completed;  but  they 
See  18  Orro. 


had  no  subscription  and  had  no  valid  agreement 
that  any  would  be  made.  Everything  was  in- 
choate and  undetermined  up  to  the  first  of  Jan- 
uary, 1875;  and  then  all  power  to  subscribe  for 
stock  was  taken  away  from  the  town. 

The  case  of  Moultrie  Co.  v.  Bk.,  92  U.S.,  681 
[XXIII.,  681],  is  confidently  relied  on  by  the 
plaintiffs  in  error  to  sustain  their  position  that 
a  contract  did  exist.*  But  an  examination  of 
that  case  will  show  that  it  was  very  far  from 
being  parallel  to  the  present.  There  the  statute 
of  Illinois  authorized  the  board  of  supervisors 
of  the  County  of  Moultrie  to  subscribe  to  the 
stock  of  a  particular  railroad  company  by  name, 
to  an  amount  not  exceeding  $80,000,  and  to  is- 
sue bonds  therefor  when  the  road  should  be 
opened  for  traffic  between  certain  points.  Be- 
fore this  event  took  place  the  board  ordered  that 
a  subscription  to  the  stock  of  the  Company  ir. 
the  sum  of  (80,000  be  made,  and  that,  in  pay- 
ment therefor,  bonds  should  be  issued  to  the 
Company  when  the  road  should  be  open  for 
traffic.  This  resolution  was  acted  upon  by  the 
railroad  company  as  a  subscription,  and  was  en- 
tered on  its  minutes,  and  the  promised  bonds 
were  disposed  of  by  contract.  This  court  held 
that  the  board  of  supervisors  itself  had  com- 
plete authority  to  make  a  present  subscription, 
and  that  this  included  the  power  to  agree  to 
subscribe,  and  that  the  resolution  amounted  to 
a  subscription,  or,  at  least  to  an  agreement  to 
subscribe,  which  being  accepted  and  acted  upon 
by  the  railroad  company  as  such,  created  a  con- 
tract between  the  county  and  the  company.  In 
the  case  before  us,  no  act  equivalent  to  the  ac- 
tion of  the  board  of  supervisors  of  Moultrie 
County  was  ever  done  by  any  person  or  body 
of  persons,  having,  at  the  time  of  such  act,  a 
present  power  to  subscribe  for  stock  or  to  issue 
bonds  of  the  Town  of  Ellicott  The  tax  payers 
had  no  authority  to  make  a  subscription  of 
stock  or  to  issue  bonds,  or  to  make  any  contract 
to  do  so;  they  could  only  express  their  desire 
that  it  should  be  done,  and  that  commissioners 
should  be  appointed  to  do  it;  and  when  they  did 
express  such  desire,  it  was  conditional  as  before 
stated.  The  commissioners,  as  we  have  seen, 
had  no  power  to  act,  for  no  power  was  given 
them  to  act,  until  the  railroad  was  located  and 
completed  through  Jamestown.  It  follows  that 
nothing  which  was  done  in  the  present  case  can 
be  fairly  regarded  as  equivalent  to  the  action  of 
the  parties  m  the  case  of  Moultrie  County.  The 
circumstances  of  the  two  cases  were  essentially 
different. 

We  think  that  there  it  no  error  in  the  record  of 
either  of  the  cases,  and  that  the  decreet  in  both 
mutt  be  affirmed. 
True  copy.  Test: 

James H.  MoKenney,  Clerk,  Sup.  Court,  U.S. 


ROYAL  INSURANCE  COMPANY  OF 
LIVERPOOL,  ENGLAND,  Plff.  in  Err., 
v. 

WILLIAM*  B.  STINSON. 

(See  8.  C,  13  Otto,  Jfc-80.) 

Insurance  of  mechanics'  lien — insurable  interest 
— limit  of. 

1.  One  having  a  mechanics'  lien  on  a  building, 
which  he  has  procured  to  >*»  1"«ired,  does  not  lose 
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his  Insurance  by  discontinuing:  the  prosecution  of 
the  lien  after  the  building-  baa  Men  burned. 

2.  The  owner  of  an  equity  of  redemption  has  an 
Insurable  interest  equal  to  the  value  of  the  insurable 
property  embraced  therein,  whether  he  is  person- 
ally liable  for  the  mortgage  debt  or  not. 


8.  One  who  has  a  mechanics'  lien  on  the  property 
by  virtue  of  a  contract  with  such  owner,  has  an  equal 
insurable  interest,  limited  only  by  the  value  of  the 
property  and  the  amount  of  his  claim. 

[No.  128.] 

Argued  Dec.  7, 8, 1880.      Decided  Apr.  4, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 
The  case  is  fully  stated  by  the  court. 
Messrs.  Charles  Theo.  Russell,  Charles 
Theo.  Russell,  Jr.,  and  Ttiomat  H.  Bussett, 
for  plaintiff  in  error: 

The  insured  is  bound  by  the  description  of 
interest  in  the  policy  ,  as  "  The  extent  of  his  in- 
terest must  always  influence  the  underwriters 
in  taking  or  rejecting  the  risk,  and  in  estimating 
the  premium.  *  *  *  Underwriters  do  not 
rely  so  much  upon  the  principles  as  on  the  in- 
terest of  the  insured;  and  it  would  seem,  there- 
fore, to  be  always  material  that  they  should 
know  how  far  this  interest  is  engaged  in  guard- 
ing the  property  from  loss." 

Int.  Co.  v.  Lawrence,  2  Pet.,  25,  49;  8.  C,  10 
Pet.,  507;  Carpenter  v.  Int.  Co.,  16  Pet.,  495. 

The  interest  stated  is  as  contractor  and  builder, 
that  is,  a  mechanics'  lien.  It  does  not  give  any 
right  of  possession  of  the  property  as  against  the 
owner. 

Phillips,  Mechanics'  Liens,  sec.  9. 

This  lien  was  then  simply  a  charge  on  the 
owner's  interest  in  the  land  and  building  at  the 
time  the  work  commenced.  "Mechanics  are 
not  entitled  to  a  lien  on  any  greater  interest  in 
property  than  their  employer  has.  They  are 
bound  to  know  at  their  peril,  the  extent  of  in- 
terest in  the  land  of  those  they  credit." 

Phillips,  Mechanics'  Liens,  sec.  186;  Belding 
v.  Gushing,  1  Gray,  576;  Bishop  v.  Boyle,  9 
Ind.,  169. 

Such  lien  cannot  attach  to  or  interfere  with 
the  estate  or  interest  of  a  pre-existing  mortgagee, 
without  his  consent. 

Phillips^Kechonics'  Liens,  sec.  67;  Dewey  v. 
Fifield,  2  Wis.,  73;  Dean  v.  Wheeler,  2  Wis., 
224;  Schmidt  v.  Oilson,  14  Wis.,  514;  Vox  v. 
Broderick,  4  E.  D.  Smith  (N.  Y.),  721. 

"The  33d  section  provides  a  remedy  in  cases 
where  the  person  for  whom  the  work  is  done 
has  a  iess  estate  than  a  fee-simple,  or  where  the 
property  is  subject  to  a  mortgage  or  other  in- 
cumbrance, which  is  preferred"  to  the  lien,  and 
in  which  the  creditor  cannot  sell  the  whole  prop- 
erty, but  only  the  interest  to  which  his  lien  has 
attached." 

Morton,  J.,  Dunkleev.  Crane,  108 Mass.,  470, 
472. 

"As  the  estate  was  mortgaged  before  the 
statement  (of  lien)  was  recorded,  the  lien  only 
attaches  to  the  equity  of  redemption,  which 
Dorman  (the  contractor  with  the  petitioner) 
held." 

Hoar,  J.  Mulreyv.  Barrow.U  Allen,  152, 154; 
Francis  v.  Say  Us,  101  Mass.,  485;  Hayes  v.  Fes- 
senden,  106  Mass.,  231. 

I.  The  insurable  interest  of  the  defendant  in 
error  was  then  limited  by  the  statute  to  the 
equity  of  redemption  owned  by  Flint  at  the 
time  when  the  contract  for  building  was  made. 
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II.  The  defendant  in  error  is  restricted,  by 
the  terms  of  the  policy  of  insurance  to  the  loss 
by  fire,  to  this  limited  interest  in  the  premises, 
and  cannot  recover  for  the  loss  to  the  premises 
generally. 

The  term  "property"  as  used  in  the  clause 
of  a  policy  denning  what  is  insured,  means  the 
interest  of  the  insured. 

Locke  v.  Ins.  <  o.,  18  Mass.,  61;  Hotorookv. 
Brown,  2  Mass., 280;  Tyler  v. Ins.  Co., 12  Wend., 
507;  W/iiton  v.  Ins.  Co.,  2  Met.,  1,  B.  B.  Co.v. 
Plymouth.UQmy.Vto;  2  Abb. Law. Die.  "Prop- 
erty," p.  837. 

So  here,  the  defendant  in  error  acquired  an- 
other particular  interest  in  the  premises;  e.  a., 
as  assignee  of  the  mortgage,  he  could  have  in- 
sured ft  without  being  subiected,  in  case  of  loss, 
to  a  proportionate  reduction  of  the  amount  to 
be  recovered,  under  the  provision  in  this  policy 
relating  to  other  insurance  "  extending  to  the 
property  hereby  insured." 

Ins.  Co.  v.  Tyler,  16  Wend.,  885;  Ins.  Co.  v. 
Allen,  48  N.  Y.,  889. 

The  court  erred  in  refusing  to  moke  the  dis- 
tinction between  on  insurance  like  this  of  a 
special  limited  interest  in  the  premises,  with  an 
agreement  to  pay  only  the  loss  to  that  interest, 
and  an  insurance  of  the  premises  generally  by 
one  having  an  insurable  interest,  with  an  agree- 
ment to  pay  whatever  loss  should  happen  to  the 
premises. 

The  two  contracts  are  different. 

Irving  v.  Bicliardson,  2  B.  &  Ad.,  198;  Col- 
lingridge  v.  Boyal  Ex.  Ass.  Co.,  3  Q.  B.  D.,  178; 
Foster  v.  Ins.  Co.,  2  Gray,  216. 

The  court  below  ruled  that  there  was  no  dis- 
tinction between  the  two  cases.  Yet,  such  dis- 
tinction is  recognized  by  this  court. 

Carpenter  v.  Ins.  Co.  (supra). 

This  contract  of  insurance  shows  an  inten- 
tion to  insure  a  special  limited  interest,  and  to 
pay  for  loss  to  that  interest. 

The  court  below,  by  its  rulings,  failed  so  to 
construe  the  contract  and  enforce  this  intention 
of  the  parties.  It,  in  effect,  instructed  the  jury  to 
consider,  not  the  value  of  the  interest  insured, 
but  the  value  of  the  whole  property,  regardless 
of  incumbrances. 

Even  if  the  plaintiff  in  error  did  not  by  ex- 
press contract  limit  its  liability  to  the  loss  to 
the  particular  lien  interest  of  the  defendant  in 
error,  still  the  latter,  by  describing  and  insuring 
specifically  such  interest,  is  confined  in  his  re- 
covery to  the  actual  loss  to  such  interest. 

Where  a  particular  interest  is  insured  eo  no- 
mine, the  insured  in  case  of  loss  can  recover 
only  the  loss  of  that  interest. 

Graves  v.  Ins.  Co.,  2  Cranch,  419;  Parks  v. 
Assurance  Co.,  5  Pick.,  84;  OetclieU  v.  Ins.  Co., 
14  Allen,  825;  Ins.  Co.  v.  Hi  ».,  12  Mich.,  202. 

The  amount  of  recovery  *rill  depend  upon 
the  interest  intended  to  be  insured,  provided  it 
be  covered  by  the  policy. 

Ins.  Co.  v.  Thompson,  95  U.  «*.,  547  [XXIV. , 
4871;  Ins.  Co.  v.  Baltimore  Warehouse  Co.,  98 
U.  8.,  627  [XXIII.,  8681;  Ins.  Co.  v.  Chase,  5 
Wall.,  509T72  U.  8.,  XVIII.,  524];  Steele  v. 
Ins.  Co.,  17  Pa.,  290;  Irving  v.  Bicliardson  (su- 
pra)-, Ins.  Co.  v.  Updegraff,  21  Pa.,  518. 

Flanders,  speaking  of  insurance  by  mortga- 
gees, says:  "  It  is  not  the  specific  property  that 
is  insured,  but  its  capacity  to  pay  the  mortgage 
debt." 
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Insurance,  p.  860;  Wood,  Fire  Insurance,  sec. 
258-  Smith  v.  Ins.  Co.,  17  Pa.,  268;  Harris  v. 
Ins.  Co.,  9  R.  L,  207. 

"To  indemnify  the  mortgagee  for  all  loss  to  the 
property,  means  to  the  amount  of  his  Interest" 

May,  insurance,  sec.  424;  Delaware  Ins.  Oo  v. 
Quaker  City  Int.  Co.,  8  Grant  (Pa.  Cas.),  71; 
Com.  Int.  Co.  v.  Mut.  Int.  Co.,  86  Pa.  St.,  476. 

So  it  is  settled  that,  under  a  policy  upon  a  ves- 
sel, issued  to  the  owner,  the  amount  of  bottom- 
ry upon  her  is  to  be  deducted  in  estimating  the 
losspayable  on  the  policy. 

Walton  v.  Int.  Co.,  8  Wash.  (C.  C),  1;  Will- 
iamt  v.  Smith,  2  Cai.  Cas.,  1-258;  Read  v.  Int. 
Co.,  8  Sandf.,  54;  Glover  v.Blaclc,  3 Burr.,  1894. 

Whatever  may  be  the  particular  description 
of  the  property  insured,  and  of  the  liability  un- 
dertaken, the  fundamental  principle  governing 
ii  contract  of  insurance  as  a  contract  of  indemni- 
ty, forbids  a  recovery  by  the  insured  of  more 
than  the  amount  of  the  actual  loss  sustained. 

It  should  be  observed  that  the  defendant  in 
error  does  not  claim  to  recover  as  trustee  or  agent 
for  others.  The  only  interest  he  claims  to  have 
insured  was  his  own,as"contractor  and  builder." 

This  fact  distinguishes  the  case  from  those 
where  holders  of  special  interests  in  property 
are  allowed  to  insure  the  whole  property  and  re- 
cover its  whole  value  to  be  heldfor  those  whose 
interests  were  intended  to  be  covered. 

Int.  Co.  v.  Baltimore  Warehouse  Co.  (supra); 
Int.  Co.  y.  Chase  (supra)-,  Ins.  Co.  v.  Thompson 
(supra);  Waters  v.  Ins.  Co.,  6  El.  &  Bl.,  870;  B. 
Oo.  v.  Qlyn,  1  El.  &  El.,  652:  Ins.  Co.  v.  Upde- 
graff  (supra);  Shaw  v.  Ins.  Co.,  48  Mo.,  578; 
Bartlet  v.  Walter,  18  Mass.,  267. 

And  from  cases  of  insurance  by  mortgagors 
of  whole  estate: 

Carpenter  v.  Ins.  Co.  (supra);  Gordon  v.  Ins. 
Co.,  2  Pick.,  249;  Strong  v.  Ins.  Co.,  10  Pick., 
40;  Waring  v.  Loder,  58  N.  T.,  681 

"  The  contract  was  to  indemnify  the  assured; 
If  he  has  sustained  no  damage,  the  contract  is 
not  broken." 

Shaw,  Ch.  J.,  Wilson  v.  BHU,  8  Met.,  <J6. 

The  same  principle  is  recognized  by  this  court, 
Ins.  Co.  v.  Thompson  (supra),  and  was  early 
recognized  by  Lord  Mansfield. 

Mr.  Robert  D.  Smith,  for  defendant  in  er- 
ror: 

This  right  of  the  mechanic  is  a  favored  equi- 
table lien. 

Foster  v.  Stone,  20  Pick.,  548;  In  re  Coulter,  5 
Bk.  Reg.,  66. 

It  amounts  to  a  jus  in  re,  like  a  mortgage. 
Dunklce  v.  Crane,  108  Mass.,  472. 

This  lien  is  created  by  the  statute  and  dates 
from  the  time  when  the  contract  to  furnish  labor 
and  materials  is  made. 

Hulsman  v.  Whitman,  109  Mass.,  411;  Gale 
v.  Blaikie,  126  Mass.,  274. 

The  provisions  relating  to  the  filing  of  a  state- 
ment in  the  town  clerk's  office  and  the  filing  and 
prosecution  of  a  petition  to  enforce  the  lien  are 
all  in  the  nature  of  conditions  subsequent 
merely. 

In  re  Coulter,  5  Bk.  Reg.,  64. 

But  the  lien  arises  upon  the  making  of  the  con- 
tract and  the  furnishing  of  labor  and  material, 
and  is  only  dissolved  by  a  failure  to  comply  with 
certain  conditions.  Consequently,  if  the  insure 
ance  should  be  made  and  the  loss  happen  before 
the  work  was  absolutely  finished  and  before  the 
See  18  Otto 


time  for  filing  the  statement  of  claim  of  lien  had 
arrived,  the  interest  of  the  lienor  would  be  suf- 
ficient 

Ins.  Co.  v.  Coates,  14  Md.,  286. 

The  interest  of  such  a  lienor  is  insurable. 
"  Every  lien  holder  may  insure  to  the  extent  of 
his  own  interest  in  that  to  which  such  interest 
relates." 

Hooper  v.  Robinson,  98  U.S.,  588 (XXV. ,221); 
May,  Ins.,  sec.  98,  88;  Int. Co.  v. Coates  (supra); 
Longhurst  v.  Ins.  Co.,  19  la.,  864;  Carter  v.  Ins. 
Co.,  12  la.,  287;  Stout  v.  Ins.  Co.,  12  la.,  871, 
see,  Brooks  v.  B.  Co.,  101  U.  8.,  448  (XXV., 
1057),  on  liens  in  Iowa;  Ins.  Co.  v.  Baring,  20 
Wall.,  159  (87  U.  8.,  XXU.,  250),  as  to  lien  on 
vessel;  Bk.  v.  BickneU,  1  Cliff.,  85,  as  to  hen  of 
factor;  Ins.  Co.  v.  Hall,  15  B.  Mon.,  411. 

The  contract  in  this  case  between  the  assured 
and  underwriters  "  Is  not  (to  use  the  language 
of  Shaw,  Ch.  J.)  strictly  speaking  an  insurance 
of  the  property  itself;  nor  is  it  a  contract  to  in- 
sure the  debt  due  the  lienor;  but  it  is  a  personal 
contract  with  a  person  having  a  proprietary  in- 
terest in  property,  that  the  property  shall  sus- 
tain no  loss  by  fire  within  the  time  expressed  in 
the  policy." 

It  is  a  fair  contract  in  which  "  The  premium 
paid  and  the  sum  to  be  received  are  intended  to 
be,  and  in  theory  of  law  are,  precisely  equiva- 
lent." 

King  v.  Ins.  Co.,  7  Cush.,  4,  9, 10. 

It  is  a  contract  against  loss  of  die  thing  to  the 
person  with  whom  it  is  made. 

Lueena  v.  Craul'ord,  2  Bos.  &  P.  (N.  R),  269; 
Wilson  v.  BStt,  8  Met,  68. 

Mere  wager  policies  are  void,  but  it  is  only 
necessary  that  a  person  insured  should  have  an 
interest  in  the  continued  existence  of  the  thing, 
to  enable  him  to  recover  its  value  to  the  extent 
of  his  interest. 

Fox  v.  Int.  Co.,  52  Me.,  888;  8  Kent,  Com. 
(star),  276;  see.  Bone  Co.  v.  Ins.Co.,  64 Me., 470; 
also,  1  Arn.  Ins.,  229;  Phil.  Ins..  sec.174;  Fland. 
Ins.,  877;  Wilson  v.  Jones,  L.  R.  2  Ex.,  150; 
Barclay  v.  Cousins,  2  East,  544;  Lueena  v. 
Crauford,  2  Bos.  &  P.  (N.R),  801,  showing  that 
if  the  event  happened,  the  party  will  gain  an  ad- 
vantage; if  it  is  frustrated,  he  will  suffer  a  loss; 
Ins.  Co.  Y.Chase,  5  Wall.,  518 (72  U.  8.,  XVIII., 
526);  see  cases  cited  in  that  opinion,  and  Ins. 
Cos.  v.  Thompson,  95  U.  8.,  647  (XXIV.,  487); 
Ins.  Co.  v.  Hamilton,  14  Wall.,  607  (81  U.  8., 
XX.,  780);  Ins.Co.  v.  Baltimore  Warehouse  Co., 
98  U.  8.,  527  (XXIIL,  868). 

The  difference  between  an  insurance  upon  the 
property,  in  which  he  had  an  interest,  and  upon 
Stinson  8  interest  in  the  property,  is  more  nice 
than  wise,  especially  when  we  consider  that  he 
can  only  recover  in  case  of  loss  the  amount  of 
his  insurable  interest  not  exceeding  the  value  of 
the  property. 

Ins.  Co.  y.  Jackson,  16  B.  Mon.,  260. 

"  It  is  not  the  name  of  the  right  which  gives 
or  refuses  an  insurable  interest;  it  is  the  charac- 
ter of  the  right.  A  specific  lien  gives  an  insur- 
able interest  because  a  loss  of  the  particular 
property  is  at  once  seen  to  affect  disastrously  the 
specific  lienor." 

Rohrbaeh  v.  Ins.  Co.,  62  N.  T„  56;  see,  cases 
generally  cited  in  this  brief,  and  Robert  v.  Ins. 
Co.,  17  Wend.,  681;  Godin  v.  London  Ait.  Co., 
1  Burr.,  489. 

Stinson's  interest  in  the  Webster  House,  as 
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used  in  this  policy,  means  his  insurable  interest; 
iind  if -he  had  insured  "  the  property,"  he  could 
in  case  of  loss,  have  recovered  the  full  value 
thereof  (not  exceeding  the  $5,000),  he  will  not 
be  prevented  from  doing  so  because  he  men- 
tioned his  interest  in  the  property. 

Gordon,  v.  Ins.  Co.,  2  Pick,,  249;  Ins  Co.  v. 
Allen,  43  N.Y.,  895;  Wiggin  v.  Ins.  Co., 7 Pick., 
271;  Holbrook  v.  Brown,  2  Mass.,  280. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 

This  was  an  action  on  a  policy  of  insurance 
against  loss  or  damage  by  fire.  Stinson,  the 
plaintiff  below,  had  a  contract  to  build  a  hotel 
to  be  called  the  Webster  House,  at  Marehfield, 
Plymouth  County,  Massachusetts,  for  the  sum 
of  $25,000,  and  had  nearly  completed  it ;  but, 
failing  to  get  his  payments  from  the  owner,  he 
stopped  work  and  took  the  necessary  steps  for 
securing  a  mechanics'  lien  on  the  building.  For 
this  purpose  he  filed  the  required  statement 
with  the  town  clerk,  and  commenced  an  action 
to  enforce  his  lien  within  the  period  prescribed 
by  law.  Whilst  this  action  was  pending,  in 
July,  1875,  he  procured  the  policy  in  question 
from  the  plaintiffs  in  error,  the  defendants  be- 
low, insuring  him  for  three  months  against  loss 
or  damage  by  fire  to  the  amount  of  $5,000  on  the 
building ;  the  policy  stating  his  interest  to  be 
that  of  contractor  and  builder.  The  loss  oc- 
curred during  the  continuance  of  the  policy, 
and  due  notice  was  given.  After  the  fire,  the 
plaintiff  did  not  further  prosecute  his  action  to 
enforce  the  lien  but  commenced  the  present  ac- 
tion lor  the  amount  of  his  insurance.  When  the 
building  contract  was  entered  into  and  until  the 
loss  occurred,  the  property  on  which  the  build- 
ing was  erected  was  subject  to  a  mortgage  for  a 
debt  of  $17,000,  being  the  purchase  money 
which  the  owner  had  agreed  to  pay  to  the  for- 
mer owner ;  and  which  is  conceded  to  have 
been  a  lien  on  the  whole  property  prior  to  that 
of  the  plaintiff1.  Two  defenses  were  made  by 
the  Insurance  Company  to  the  action  :  first,  the 
failure  of  the  plaintiff  to  prosecute  his  suit  for 
enforcing  his  lien ;  second,  want  of  insurable 
interest,  from  the  alleged  fact  that  the  property, 
at  the  time  of  the  loss,  was  not  worth  more  than 
the  amount  of  the  prior  mortgage.  The  court 
overruled  these  defenses,  and  charged  the  jury 
substantially  as  follows,  namely  :  that  if  the 
plaintiff  had  a  valid  builders'lien  when  the  pol- 
icy was  effected,  which  could  have  been  en- 
forced by  the  decree  of  the  appropriate  court 
against  the  equity  of  redemption  of  the  proper- 
ty, and  if  it  was  a  valid  ana  subsisting  lien  at 
the  time  of  the  loss,  it  was  immaterial  whether 
he  did  or  did  not  subsequently  perform  those 
acts,  the  non-performance  of  which  as  condi- 
tions subsequent  might  have  dissolved  the  lien. 

The  court  further  instructed  the  jury  in  sub- 
stance that  if  the  plaintiff  had  such  builders' 
lien  when  the  policy  was  effected,  which  could 
have  been  enforced  by  the  decree  of  the  appro- 
priate court,  and  by  virtue  of  which  he  could 
have  recovered  the  equity  of  redemption  on 
that  property,  that  then  he  was  entitled  to  re- 
cover, without  regard  to  the  question  what  his 
equity  of  redemption  might  or  might  not  have 
realized  at  an  auction  sale  ;  that,  if  a  party  has 
a  valid  and  subsisting  second  security  for  a 
given  amount,  and  he  enters  into  a  contract  of 
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indemnity  against  the  destruction  of  that  secu- 
rity, and  a  loss  by  fire  occurs,  both  par  ties 
having  full  knowledge  of  the  state  of  the  prop- 
erty and  the  title,  when  the  contract  is  entered 
into,  that  such  insurance  would  cover  that 
second  security,  although  by  the  subsequent 
course  of  events  the  older  and  prior  security 
might  have  swept  away  the  value  of  the  second; 
and  that  if  the  jury  found  in  this  case  that  this, 
plaintiff  had  a  valid  claim  for  a  given  amount 
subsisting  at  the  time  of  the  loss,  and  which  he 
had  done  everything  that  was  required  of  him 
to  enforce,  up  to  the  time  of  the  loss,  and  that 
it  was  such  a  claim,  for  instance,  as  he  could 
have  recovered  a  judgment  for,  for  $5,000  or 
$6,000  or  $8,000,  and  a  judgment  against  that 
equity  of  redemption  on  that  property,  that 
that  was,  for  the  purposes  of  this  trial,  an  in- 
surable interest  and  an  interest  which  he  had 
on  that  property,  whether  by  any  course  of 
events  that  property  might  have  been  by  subse- 
quent events  more  or  less  affected,  and,  for  the 
purposes  of  this  trial,  the  court  instructed  the 
jury  to  so  consider  it. 

To  this  charge  and  to  the  refusal  to  give  in- 
structions to  the  contrary,  the  defendants  took 
a  bill  of  exceptions. 

We  think  that  the  instructions  were  cor- 
rect. As  to  the  first  point,  based  on  the  aban- 
donment by  the  plaintiff,  after  the  destruction 
of  the  building,  of  the  proceedings  to  enforce 
his  lien:  it  is  apparent  from  the  evidence  ad- 
duced by  the  defendants  themselves,  that  it  could 
not  have  injured  them.  But  aside  from  this, 
consideration,  if  the  plaintiff  had  an  insurable 
interest  at  the  time  of  issuing  the  policy  and  at 
the  time  of  the  loss,  equal  to  the  amount  insured, 
he  had  a  complete  and  absolute  cause  of  action 
against  the  defendants,  and  it  was  no  concern  of 
theirs  whether  he  farther  prosecuted  his  Hen  or 
not,  unless  they  desired  to  be  subrogated  to  his 
rights  and  gave  him  notice  to  that  effect.  W  hether 
if  they  had  done  this,  and  had  offered  to  in- 
demnify him  against  all  costs  and  expenses,  a 
refusal  on  his  part  to  continue  the  proceedings 
would  have  been  a  defense  to  this  action ,  it  is 
unnecessary  to  inquire.  No  such  course  was 
taken  by  the  defendants.  We  may  remark,  how- 
ever, that  where  a  creditor  effects  insurance  on 
property  mortgaged  or  pledged  to  him  as  se- 
curity for  the  payment  of  his  debt,  the  insurers- 
do  not  become  sureties  of  the  debt,  nor  do  they 
acquire  all  the  rights  of  such  sureties.  They 
are"  insurers  of  the  particular  property  only,  ana 
so  long  as  that  property  is  liable  for  the  debt,  so 
long  its  destruction  by  fire  would  be  a  loss  to 
the  creditor  within  the  terms  of  the  policy.  A 
surety  of  the  debt  might  complain  if  the  credit- 
or should  surrender  to  the  debtor  collateral  se- 
curities; but  an  insurer  of  property  for  the 
benefit  of  the  mortgagee  would  have  no  just 
ground  of  complaint.  True,  after  a  loss  has  oc- 
curred and  the  insurance  has  been  paid,  suffi- 
cient to  discharge  the  debt,  the  insurers  may  be 
entitled  to  be  subrogated  to  the  rights  of  the 
creditor  against  the  debtor,  and  to  any  collat- 
eral securities  which  the  creditor  may  then  hold 
and  which  are  primarily  liable  for  the  debt  be- 
fore the  insurers.  But  even  then  we  do  not 
think  that  the  creditor  is  bound  to  take  any  act- 
ive steps  to  realize  the  fruits  of  a  collateral  or  to> 
keep  it  from  expiring,  unless  the  insurance  be 
first  paid  and  notice  be  g^»en  to  him  of  a  desire 
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on  the  part  of  the  insurers  to  be  subrogated  to 
his  rights,  with  a  tender  of  indemnity  against 
expenses.  We  are  aware  that  views  somewhat 
differing  from  these  have  been  held  by  respect- 
able authority;  but  we  think  without  any  sound 
reason.  See,  May,  Ins.,  sec. 467;  Ins.  Co.v.  Wood- 
ruff, 2  Dutch.,  541.  To  impose  such  restrictions 
and  obligations  upon  the  creditor  would  be  to 
add  to  the  contract  of  insurance  conditions 
never  contemplated  by  the  parties,  making  of 
it  a  mere  shadow  of  security,  and  increasing 
the  avenues  of  escape  from  obligation  to  pay, 
already  too  numerous  and  oppressive.  When  a 
building  is  insured  in  the  interest  of  a  mortgagee, 
the  Insurance  Company  does  not  inquire  what 
other  collaterals  he  holds,  and  never  reduces  its 
premium  on  any  such  consideration. 

As  to  the  other  question,  relating  to  the  in- 
surable interest  of  the  plaintiff,  we  think  that  the 
charge  given  was  equally  free  from  exception. 

[t9]  There  is  no  doubt  that  the  owner  of  the  prop- 
erty had  an  insurable  interest,  to  the  extent  of 
the  value  of  the  building,  notwithstanding  the 
existence  of  a  mortgage  on  the  property  of  suf- 
ficient amount  to  absorb  it.  Leading  authori- 
ties on  the  point  may  be  found  cited  in  May, 
Ins.,  sees.  81,  82.  The  remarks  of  Chief  Jus- 
tice Marshall  in  delivering  the  opinion  of  the 
court  in  Ins.  Co.  v.  Lawrence,  2  Pet. ,  46,  are  ap- 
posite and  illustrative.  The  insured  in  that  case, 
though  in  possession,  had  only  a  contract  for  a 
purchase  of  the  property  subject  to  a  condition 
which  had  not  been  complied  with,  but  of  which 
the  vendor  had  taken  no  advantage  at  the  time 
of  effecting  the  insurance,  or  at  the  time  of  the 
loss.  The  Chief  Justice  says:  "  That  an  equi- 
table interest  may  be  insured  is  admitted.  We 
can  perceive  no  reason  which  excludes  an  inter- 
est held  under  an  executory  contract.  While 
the  contract  subsists,  the  person  claiming  under 
it  has  undoubtedly  a  substantial  interest  in  the 
property.  If  it  be  destroyed,  the  loss  in  con- 
templation of  law  is  his.  If  the  purchase  money 
be  paid,  it  is  his  in  fact.  If  he  owes  the  pur- 
chase money,  the  property  is  its  equivalent,  and 
is  still  valuable  to  him.  The  embarrassment  of 
his  affairs  may  be  such  that  his  debts  may  ab- 
sorb all  his  property;  but  this  circumstance  has 
never  been  considered  as  proving  a  want  of  in- 
terest in  it.  The  destruction  of  the  property  is 
a  real  loss  to  the  person  in  possession,  who  claims 
title  under  an  executory  contract,  and  the  con- 
tingency that  his  title  may  be  defeated  by  sub- 
sequent events  does  not  prevent  this  loss. 

The  principle  asserted  in  these  remarks,  as 
well  as  the  reason  of  the  thing,  leads  to  the  con- 
clusion, that  the  owner  of  an  equity  of  redemp- 
tion has  an  insurable  interest  equal  to  the  value 
of  the  insurable  property  embraced  therein, 
whether  he  ispersonally  liable  for  the  mortgage 
debt  or  not.  His  interest  arises  from  his  owner- 
ship, carrying  with  it  the  incidental  right  of  re- 
deeming the  property  from  the  incumbrances 
on  it.  If  he  a  also  personally  liable  for  such 
incumbrances,  it  only  makes  his  interest  more 
direct  and  exacting. 

Such  being  the  insurable  interest  of  the  owner 
of  the  equity  of  redemption,  it  follows  that  one 

[SOI  WD0  has  a  mechanics'  lien  on  the  property  by 
virtue  of  a  contract  with  such  owner,  has  an 
equal  insurable  interest,  limited  only  by  the 
value  of  the  property  and  the  amount  of  his 
claim.  In  the  present  case,  it  is  admitted  that 
See  18  Otto. 


the  value  of  the  building  insured  exceeded  the 
amount  of  the  plaintiff's  claim  and  that  the  lat- 
ter was  equal  to  the  amount  insured.  The  in- 
surable interest  of  the  lien  holder  arises  from  the 
nature  of  the  lien,  which  is  a  jus  ad  rem.  All 
the  owner's  rights  in  the  property  arc  poten- 
tially his.  They  are  under  hypothecation  to  him 
for  his  security,  and  he  can  reduce  them  to  pos- 
session if  the  debt  be  not  paid.  He  is,  therefore, 
directly  interested  in  the  property  to  the  extent 
of  his  demand,  whatever  other  security  he  may 
hold;  and  is  entitled  to  insure  to  that  extent; 
and,  if  a  loss  occurs,  to  recover  the  full  amount 
of  his  insurance,  or  so  much  thereof  as  may  be 
necessary  to  satisfy  his  debt. 

We  think  t/iat  there  is  no  error  in  the  record, 
and  the  judgment  of  the  Circuit  Court  is  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sap.  Ct  -  U.  8. 


LAURA  ELLEN  JONES,  Widow  and  Testa- 
mentary Exrx.  of  Sidney  A.  Stockdale, 
Late  Collector  of  Internal  Revenue,  Plff. 
in  Err., 

t. 

WATSON  VAN  BENTHUY8EN. 

(See  8.  C,  18  Otto,  87-90.) 

Tobacco  tax. 

Where  sales  were  made  of  tobacco,  while  situated 
in  a  bonded  warehouse,  the  special  tax  of  two  per 
cent  required  to  be  paid  upon  the  amount  of  sales, 
by  dealers  In  tobacco,  cannot  properly  be  collected 
upon  the  amount  of  stamps  which  by  law  is  required 
to  be  affixed  upon  the  tobacco  before  it  is  released 
from  the  bonded  warehouse,  unless  the  stamps 
were  affixed  at  the  time  of  the  sale,  so  that  then- 
value  necessarily  constituted  part  of  the  price  for 
which  the  tobacco  was  sold. 

[No.  254.] 

Argued  Jan.  t6,  1881.     Decided  Apr.  i,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  case  is  fully  stated  by  the  court: 
Mr.  Edwin  B.  Smith,  Asst.  Atty-Oen.,  for 
plaintiff  in  error. 

Messrs.  John  D.  Boose  and  William 
Grant,  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  is  widow  and  executrix 
of  8.  A.  Stockdale,  who,  in  his  lifetime,  was 
Collector  of  Internal  Revenue  at  New  Orleans, 
and  was  sued  before  his  death  by  defendant  in 
error  to  recover  a  tax  illegally  exacted  of  him 
by  Stockdale.  The  case  was  tried  before  a  jury 
and  a  verdict  and  judgment  rendered  for  the 
plaintiff  below,  to  which  this  writ  is  prosecuted 
by  the  executrix  of  Stockdale,  who  died  pending 
the  proceeding. 

The  facts  ofthe  case,  as  presented  to  the  jury, 
are  embodied  in  a  short  bill  of  exceptions,  from 
which  it  appears  that  the  plaintiff  was  a  com- 
mission merchant,  whose  business  was  the  sale 
of  manufactured  tobacco  for  others;  that  he 
stood  charged  on  the  books  of  the  assessor  of 
that  district  with  sales  of  tobacco  amounting  to 
$1,266,000,  on  which  was  assessed  a  tax  of  two 
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per  cent,  which  he  paid  to  the  collector  under 
protest. 

The  ground  of  this  protest  is  that  the  sales  so 
made  by  him,  as  shown  by  the  bill  of  exceptions, 
' '  Were  made  while  the  tobacco  was  in  bond,  and 
was  situated  in  the  bonded  warehouse;  that  said 
tax  was  assessed  and  collected  upon  the  value 
of  the  tobacco  and  upon  the  amount  of  stamps 
which  by  law  was  required  to  be  affixed  upon 
the  same  before  it  was  released  from  the  bond- 
ed warehouse;  that  the  value  of  the  tobacco  so 
sold  was  $787,855.67,  and  the  amount  of  stamps 
placed  upon  said  tobacco  was  $468,144.88;  and 
that  plaintiff, as  a  commission  merchant,  charged 
his  commissions  as  against  his  principals,  both 
upon  the  value  of  the  tobacco  in  bond  and  upon 
the  amount  invested  in  said  stamps;  that  the 
special  tax  was  assessed  and  collected  upon  both 
the  value  of  the  tobacco  and  the  amount  of  the 
stamps." 

The  court  refused  to  instruct  the  jury  that  the 
tax  on  sales  by  plaintiff  was  properly  assessed  on 
the  gross  amount  of  the  sales  made  by  defend- 
ant, namely:  $1,256,000,  but  did  charge  the 
jury  that  the  special  tax  of  two  per  cent  upon 
the  amount  of  sales  of  dealers  in  tobacco  could 
not  properly  be  collected  upon  the  stamps  which 
were  required  to  be  affixed  upon  the  tobacco  in 
bond,  and  that  to  the  extent  of  the  tax  upon  the 
stamps,  which  plaintiff  had  paid,  he  was  entitled 
to  recover. 

The  statute  under  which  these  taxes  were  as- 
sessed enacts  that  "  Dealers  in  tobacco,  whose 
annual  sales  shall  exceed  $100,  and  do  not 
exceed  $1,000,  shall  each  pay  $5,  and  when 
their  annual  sales  exceed  $1,000,  shall  pay  in 
addition  $2  for  each  $1,000  in  excess  of  $1,100. 
Every  person  whose  business  it  is  to  sell,  or  offer 
for  sale,  manufactured  tobacco,  snuff  or  cigars 
shall  be  regarded  as  a  dealer  in  toLacco."  15 
Stat,  at  L.,  125,  152. 

Undoubtedly  this  statute  only  intended  u>  im- 
pose a  tax  upon  the  sales  of  tobacco,  and  if  the 
dealer  was  also  the  owner  of  stamps  to  be  used 
in  paying  the  duties  on  tobacco,  he  could  sell 
them  separately  in  any  quantity, without  being 
liable  to  a  tax  for  such  sales.  When  unattached 
to  the  tobacco,  they  are  not  tobacco  and  do  not 
enter  into  the  value  of  the  tobacco  which  has 
no  such  stamp  upon  it.  These  stamps  can  be 
bought  and  sold  at  their  face  value  as  an  inde- 
pendent commodity,  to  be  used  when  and  wher- 
ever the  purchasers  choose  to  do  so,  and  for  such 
sales  no  tax  is  imposed  upon  the  seller  or  the 
buyer. 

On  the  other  hand,  we  are  of  opinion  that 
when  they  are  once  attached  to  the  tobacco  and 
canceled,  and  can  never  be  lawfully  used  again, 
they  cease  to  have  any  separate  and  independ- 
ent value, -and  that  which  they  had  previously 
has  become  merged  into  the  tobacco.  All  sales 
of  the  tobacco  after  that  ore  made  upon  the  basis 
of  the  increased  value  it  has  acquired  by  the 
payment  of  the  stomp  duty,  and  car  never  be 
estimated  apart  from  this. 

It  would  seem  to  follow  from  this  that  if  the 
stamps  for  which  the  plaintiff  was  charged  by 
the  collector,  were  not  affixed  to  the  tobacco  at 
the  time  he  made  the  sale,  no  tax  should  be 
charged  to  him  for  that  value.  On  the  other 
hand,  if  the  stamps  were  affixed  at  the  time  of 
the  sale,  they  then  entered  into  the  value  of  the 
tobacco  purchased,  and  the  broker  who  made 
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the  sale  should  be  taxed  on  the  price  of  the 
tobacco  as  it  was  sold. 

In  the  case  before  us  it  is  stated  that  the  ag- 
gregate sum  of  $1,256,000  of  sales  on  which 
plaintiff  paid  the  tax,  was  made  up  of  a  vast 
number  of  separate  sales,  during  a  period  run- 
ning from  April.  1860,  to  January, 1872,  of  which 
he  made  monthly  reports  to  the  assessor.  It  is 
obvious  that  the  owner  of  the  tobacco  in  a  bond- 
ed warehouse  might  have  sold  it  without  any 
stamps  on  it,  as  the  law  did  not  require  the 
stamps  to  be  affixed  until  it  was  about  to  be  re- 
moved. And  we  sec  no  reason  why  a  single  lot 
of  tobacco  might  not  be  sold  several  times  be- 
fore it  came  to  a  purchaser  who  wished  to  take 
it  out  of  the  warehouse,  when  for  the  first  time 
the  stamps  would  be  attached.  For  such  sales 
as  this,  no  tax  could  be  rightfully  assessed  for 
the  value  of  the  stamps.  After  the  stamps  were 
attached,  their  value  necessarily  constituted  port 
of  the  price  for  which  the  tobacco  sold,  and  for 
this  price  the  dealer  should  be  taxed. 

It  follows  that,  in  deciding  the  liability  of  the 
plaintiff  to  taxation  on  these  sales,  it  is  impor- 
tant to  know,  in  the  case  of  each  sale,  whether 
the  stamps  had  been  affixed  to  the  tobacco  at 
the  time  of  the  sale  or  not. 

There  is  in  the  bill  of  exceptions  nothing 
which  enables  us  to  ascertain  this  fact,  nor  from 
which  the  jury  could  ascertain  it.  The  language 
of  the  bill  of  exceptions  is  that  the  sales  of  tobacco 
for  which  the  disputed  tax  was  collected  * '  were  (90) 
made  when  the  tobacco  was  in  bond,  and  was 
situated  in  the  bonded  warehouse,"  but  not  a 
word  to  show  whether  the  stamps  had  then  been 
affixed  to  the  tobacco  or  not. 

Under  these  circumstances  we  do  not  think 
the  court  was  authorized  to  charge  that/ 'If  the 
jury  found  as  a  fact  that  such  tax  had  been 
levied  and  collected  from  plaintiff,  not  only 
upon  the  proceeds  of  tobacco  sold  in  bond,  but 
upon  the  amount  of  stamps  required  to  be  af- 
fixed upon  such  tobacco  before  it  could  be  de- 
livered from  the  bonded  warehouse,"  that  to  the 
extent  of  that  sum  plaintiff  was  entitled  to  re- 
cover. 

The  right  to  recover  did  not  depend  upon  the 
amount  of  stamps  required  to  enable  the  tobacco 
to  be  taken  out  of  the  warehouse,  or  that  might 
have  been  affixed  long  after  the  sale,  but  upon 
whether  said  stamps  were  affixed  to  the  tobacco 
at  the  time  of  the  sale,  and,  therefore,  entered 
into  the  purchase  price. 

For  this  error  tlie  judgment  of  die  Circuit  Court 
it  reverted,  with  directions  to  eel  aside  tike  verdict 
and  grant  a  new  trial. 

True oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


MELISSA  A.  BARBOUR,  Guardian  of  Mao-  (2931 
gik  Babboub,  and  May  Barbour  et  al, 
Appte., 

v. 

STEPHEN  B.  PRIEST,  Assignee  of  Hubbard 
Colby,  a  Bankrupt. 
(See  8.  C,  13  Otto,  288-287.) 
Conveyance  in  fraud  of  Bankrupt  Act 

It  to  necessary  for  the  assignee  of  the  bankrupt, 
in  attacking  a  conveyance  made  by  the  bankrupt 
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within  four  months  before  proceedings  in  bank- 
ruptcy, to  prove  the  existence  of  reasonable  cause 
of  belief  of  the  debtor's  insolvency,  In  the  mind  of 
the  preferred  party. 

[No.  250.] 

Submitted  Mar.  U,  1881.  Decided  Apr.  4, 1881. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Ohio. 
The  case  is  stated  by  the  court. 
Mr.  A.  K.  Dunn,  for  appellant. 
It  is  said  by  Lowell,  J.,  "I  will  only  say  that 
by  our  law  a  conveyance  may  be  an  act  of 
bankruptcy  in  the  grantors,  although  no  fraud- 
ulent intent  is  known  to,  or  participated  in,  by 
the  grantee.  *  *  *  It  follows  that  an  adju- 
dication of  bankruptcy  does  not  per  »e  affect 
the  title  of  the  purchaser,  *  *  *  and  the 
statute  expressly  says,  that  if  any  person  is  ad- 
judged a  bankrupt  for  any  conveyance,  etc., 
ihc  assignee  may  recover  the  property ,  provided 
the  person  receiving  the  payments  or  convey- 
ance had  reasonable  cause  to  believe  a  fraud 
was  intended,  etc." 
In  re  William*  d:  Williams,  3  Bk.  Reg.,  74,75. 
It  is  not  every  transfer,  payment  or  convey- 
ance, made  by  an  insolvent  debtor,  that  is  void 
under  the  Bankrupt  Act  as  against  the  party 
receiving  it,  even  when  there  is  reasonable 
ground  for  believing  insolvency , but  oniv  where 
there  is  reasonable  ground  to  believe  both  in- 
solvency and  an  intention  to  prefer.  In  the 
case  of  Wadsworth  v.  Tyler,  2  Bk.  Reg.,  101, 
Shipman,  J. ,  said:  "  It  will  be  seen  at  a  glance 
that  the  85th  section  renders  the  transfer  of  the 
property  of  the  insolvent  void,  only  when  the 
party  benefited  by  such  transfer,  or  receiving 
it,  has  reason  to  believe  both  that  the  debtor  is 
insolvent,  and  that  a  fraud  on  this  Act  was  in' 
tended." 

In  this  section,  purchasers  who  are  strangers, 
and  creditors  who  receive  the  property  of  the 
insolvent  in  payment  or  part  payment  of  debts, 
are  placed  upon  the  same  footing. 

Vide,  also,  Shaffer  v.  Fritehery,  4  Bk.  Reg., 
179;  Gotsonv.  Neihoff,  5  Bk.  Reg.,  58;  S.  C.,2 
Biss.,  484  ;  Bart/iolow  v.  Bean,  18  Wall.,  685 
<85  U.  8.,  XXL,  866);  Tiffany  v.  Lucas,  15 
Wall.,  410  (82  U.  8.,  XXL,  198);  In  re  Dibblee, 
2  Bk.  Reg.,  185. 

Messrs.  Nelson  N.  Leyman  and  TP".  H. 
Smith,  for  appellee: 

The  statute  cast  upon  Mrs.  Barbour  the  le- 
gal duty  of  inquiry;  unless  it  is  shown  that  she 
aid  pursue  all  reasonable  means  to  ascertain 
Colby's  financial  condition,  or  at  least  his  re- 
puted condition  at  the  time,  she  stands  charged 
with  knowledge  of  his  insolvency  and  the 
fraudulent  purposes  and  effect  of  the  prefer- 
ences. 

Walbrun  v.  Babbitt,  16  Wall.,  577  (88  U.  8., 
XXI.,  489). 

Hubbard  Colby  had  been  her'only  agent  for 
the  transaction  of  her  business  as  guardian.  In 
thus  confiding  her  business  to  him  and  subse- 
quently ratifying  his  acts  for  her  benefit,  she 
made  him  her  agent,  and  his  knowledge  of  his 
own  condition  and  intentions  became  her  knowl- 
edge. Is  she  not  then  bound  by  the  knowledge 
of  Colby,  at  the  time  he  acted  in  her  behalf  in 
placing  the  mortgage  upon  record?  Can  she 
avail  herself  of  the  benefits  and  fruits  of  his 
acts  without  being  charged  with' his  knowledge 
and  surroundings,  as  her  agent? 
See  18  Otto. 


Le  New  v.  Le  Neve,  8  Atk.,  646;  Toulmin  v. 
Steere,  8  Mer.,  210;  Fuller  r.,Benett,  2  Hare., 
894 ;  Dryden  v.  Frost,  8  M.  &  C,  670;  Roddy 
v.  Williams,  8  Jones  &  La.  T.,  16;  Frail  v. 
Ellis,  16  Beav.,  850;  Tueedale  v.  Tweedale,  23 
Beav.,  841 ;  Alterbury  v.  Wallis,  8  D.  M.  &  G., 
454;  Ogilviev.  Jeaffreson,2  Giff.,858;  Spaight 
v.  Goume,  1  H.  &  M.,  859;  Boursot  v.  Savage, 
L.  R.,  2  Eq.,  184. 

The  same  rule  has  been  applied  where  the 
vendor  himself  acted  as  agent. 

Sheldon  v.  Cox,  Amb.,  624;  Dryden  v.  Frost, 
(supra);  Majoribanks  v.  Hovenden,  Dru.,  11; 
Robinson  v.  Brians,  1 8m.  &  G.,  188;  Re  Rorke's 
Estate,  8  Ir.  Ch.,  871:  Jenning  v.  Moore,  2 
Vern.,  609. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  appellee  brought  his  bill  in  chancer)'  in 
the  District  Court  for  the  Northern  District  of 
Ohio,  as  assignee  in  bankruptcy  of  Hubbard 
Colby,  to  set  aside  and  avoid  two  mortgages 
made  to  appellant  a  short  time  before  proceed- 
ings were  commenced  against  Colby  as  a  bank- 
rupt. The  district  court  rendered  a  decree 
against  the  assignee,  which  was  reversed  on  ap- 
peal to  the  Circuit  Court,  the  latter  holding  the 
mortgages  void  under  the  bankrupt  law.  Prom 
that  decree  this  appeal  is  taken. 

Mrs.  Barbour  was  the  widow  of  Justus  8. 
Barbour,  and  guardian  of  his  minor  children, 
and  Colby,  the  bankrupt,  was  administrator  of 
said  Barbour's  estate.  He  was  the  brother-in- 
law  of  Mrs.  Barbour,  whose  husband  had  been 
dead  many  years,  and  Colby,  after  administer-  r  20,4-1 
ing  the  estate,  had  retained  in  his  hands  about 
$24,000,  which  he  had  never  paid  over  to  her 
as  he  should  have  done. 

Colby  was  a  man  of  reputed  wealth  and  the 
owner  of  much  valuable  real  estate,  and  it  is  ob- 
vious from  the  testimony  that  Mrs.  Barbour 
reposed  unlimited  confidence  in  him,  and  re- 
lied on  him  for  the  general  management  of  the 
estate.  On  the  11th  day  of  June,  1878,  Mrs. 
Barbour  received  a  notice  from  the  Probate 
Judge  to  make  a  settlement,  showing  the  con- 
dition of  her  accounts  as  guardian,  and  to  file 
a  new  bond.  She  filed  the  new  bond  but  did 
not  make  the  settlement.  On  September  20,  of 
the  same  year,  she  received  another  notice  re- 
questing her  to  file  a  statement  of  her  account 
the  next  day.  She  swears  in  her  testimony  that 
she  handed  both  these  notices  to  Mr.  Colby  and 
requested  him  to  attend  to  the  affair,  and  that 
she  relied  on  him  entirely  in  the  matter.  On 
the  first  day  of  October,  Colby  made  two  mort- 
gages on  distinct  parcels  of  real  estate,  for  the 
purpose  of  securing  bis  indebtedness  to  Melissa 
A.  Barbour  in  her  right  as  widow,  and  as 
guardian  of  the  minor  children  of  her  husband, 
in  the  sum  of  $22,722.20,  then  in  his  hands  as 
administrator  of  the  estate  of  Justus  Barbour. 

Colby  was  adjudicated  a  bankrupt  on  a  pe- 
tition filed  November  8,  1878. 

The  testimony  on  which  the  decree  was  ren- 
dered is  very  voluminous,  and  need  not  be  crit- 
ically examined  here.  We  think  three  propo- 
sitions of  fact  are  so  clearly  established  that 
there  con  be  little  doubt  about  them.  They  are: 

1.  That  when  Colby  made  the  mortgages  to 
Mrs.  Barbour  he  was  insolvent,  and  knew  he 
was  in  that  condition. 
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2.  That  he  intended  by  those  mortgages  to 
give  Mrs.  Barbour  a  preference  over  his  other 
creditors,  by  securing  the  debt  due  her  and  her 
children  from  him,  as  administrator  of  Bar- 
bour's estate. 

3.  That  Mrs.  Barbour  did  not  know  nor  have 
reasonable  cause  to  believe  that  Colby  was  in- 
solvent when  the  mortgages  were  made  and 
filed  for  record. 

It  will  be  perceived  that  the  conveyances 
which  are  here  in  question  were  made,  and  the 
proceedings  in  bankruptcy  were  commenced 
f 2951  a$ainst  Colby,  before  the  date  at  which  the  Re- 
1  1  vised  Statutes  became  the  law,  and  before  the 
Act  of  1874,  amendatory  of  the  Bankrupt  Law, 
was  passed.  The  validity  of  these  mortgages, 
then,  so  far  as  they  are  affected  by  the  bank- 
rupt laws  of  the  United  States,  is  to  be  deter- 
mined by  section  36  of  the  original  Act  of  1867. 
So  much  of  that  section  as  relates  to  the  ques- 
tion before  us  reads  as  follows:  "Sec.85.  And  be 
it  further  enacted.  That  if  any  person,  being  in- 
solvent or  in  contemplation  of  insolvency,  with- 
in four  months  before  the  filing  of  a  petition  by 
or  against  him,  with  a  view  to  give  a  prefer- 
ence to  any  creditor  or  person  having  a  claim 
against  him  or  who  is  under  any  liability 
for  him.  procures  any  part  of  his  property  to  be 
attached,  sequestered:  or  seized  on  execution,  or 
makes  any  payment,  pledge  or  assignment, 
transfer  or  conveyance,  of  any  part  of  his  prop- 
erty, either  directly  or  indirectly,  absolutely  or 
conditionally,  the  person  receiving  such  pay- 
ment, pledge,  assignment,  transfer  or  convey- 
ance, or  to  be  benefited  thereby,  or  by  such  at- 
tachment, having  reasonable  cause  to  believe 
that  such  person  is  insolvent,  and  that  such  at- 
tachment, payment,  pledge,  assignment  or  con- 
veyance is  made  in  fraud  of  the  provisions  of 
this  Act,  the  same  shall  be  voii,  and  the  as- 
signee may  recover  the  property  or  the  value  of 
it  from  the  person  so  receiving  it  or  oO  to  be 
benefited." 

The  act  of  making  these  mortgages  by  Colby, 
though  he  knew  that  he  was  insolvent,  ana 
knew  that  he  was  preferring  Mrs.  Barbour  as  a 
creditor  at  the  expense  of  others,  is  not  forbid- 
den by  the  common  law,  and  is  not  a  violation 
of  the  statute  laws  of  most  of  the  States  of  the 
Union.  Nor  is  it  an  act  forbidden  by  any  gen- 
eral rule  of  morals  or  of  abstract  justice.  It 
was  in  fact  a  meritorious  act,  aside  from  the 
positive  rule  established  by  the  bankrupt  law. 
He  had  long  had  this  money  of  a  confiding  wid- 
owed sister-in-law  and  her  orphan  children,  and 
while  holding  it  in  a  fiduciary  capacity  he  had 
used  it  for  his  own  purposes.  He  saw  her 
called  to  account  for  it  by  the  probate  court, 
and  knew  he  was  unable  to  refund  it.  He  also 
saw  the  gulf  of  bankruptcy  before  him,  and 
before  he  was  buried  beneath  its  waters  he  de- 
termined at  least  to  secure  this  debt,  the  crea- 
tion of  a  trust  reposed  in  him.  Who  shall  ar- 
raign him  for  it  in  the  court  of  conscience? 
.  if,  then,  it  was  forbidden  neither  by  the 

I  common  law  nor  by  the  statute  of  the  State  nor 

by  the  highest  sense  of  honor,  it  must  be  made 
to  appear  clearly  that  it  is  void  under  the  sec- 
tion of  the  bankrupt  law  which  we  have  quoted, 
or  else  it  must  stand. 

It  is  a  fundamental  condition  of  the  right  of 
the  assignee  to  avoid  such  a  conveyance,  that 

480 


the  person  receiving  it  or  to  be  benefited  there- 
by, should  have  had  reasonable  cause  to  believe 
that  the  person"  making  such  conveyance  was 
insolvent  and  that  it  was  made  in  fraud  of  the 
Bankrupt  Act. 

The  obvious  meaning  of  this  provision  is  to 
require  the  concurrence  of  the  creditor  who  gets 
security  for  his  debt  in  the  purpose  of  defeat- 
ing the  Bankrupt  Act.  Such  person  must  have 
reasonable  cause  to  believe  the  grantor  in  the 
conveyance  was  insolvent  at  the  time  it  was  ex- 
ecuted, and  that  it  was  made  with  intent  to  de- 
feat the  bankrupt  law.  Both  these  must  exist 
as  facts  which  the  grantee  had  reasonable  cause 
to  believe.  And  so  careful  was  Congress  to 
protect  the  rights  acquired  by  an  honest  cred- 
itor, that  unless  bankrupt  proceedings  ore  com- 
menced by  or  against  the  debtor  within  four 
months  after  such  a  preference  it  should  stand 
good,  though  the  creditor  knew  the  debtor  was 
insolvent,  and  knew  that  the  conveyance  was 
intended  to  defeat  the  purpose  of  the  Bankrupt 
Law  in  securing  equality  of  distribution  of  the 
debtor's  property.  And  this  period  was  re- 
duced by  the  Act  of  1874  to  two  months. 

It  has  never  been  denied,  so  far  as  we  are  ad- 
vised, that  in  attacking  such  a  conveyance  by 
the  assignee  of  a  bankrupt  it  is  necessary  to 

Erove  the  existence  of  this  reasonable  cause  of 
elief  of  the  debtor's  insolvency  in  the  mind  of 
the  preferred  party. 

The  testimony  fails  to  establish  that  Mrs.  Bar- 
bour had  any  reasonable  cause  to  believe  this  of 
Colby.  She  was  a  widow,  devoted  to  her 
children.  Her  business  affairs  were  managed 
for  her  by  others.  Colby  was  her  brother-in- 
law  and  friend,  and  had  been  the  friend  of  her 
deceased  husband.  He  had  been  reputed  for 
many  years  to  be  a  wealthy  man.  He  was 
known  to  be  the  owner  of  valuable  real  estate. 
All  this  was  well  understood  by  Mrs.  Barbour, 
while  she  did  not  know  and  had  no  reason  to 
suspect,  that  he  was  largely  in  debt  and  his 
real  estate  covered  by  mortgages.  Up  to  the 
time  of  the  failure  of  the  First  National  Bank  [M71 
of  Mansfield,  September  26, 1878,  very  few  per- 
sons had  any  doubt  of  Mr.  Colby's  entire  solv- 
ency. The  rapid  succession  of  events  in  the 
locality  where  Colby  and  Mrs.  Barbour  resided, 
and  its  effect  upon  Mr.  Colby's  condition,  as 
described  by  some  of  the  witnesses,  might  well 
have  been  matters  of  which  Mrs.  Barbour  was. 
ignorant.  She  swears  that  she  was,  and  no  one 
is  able  to  say  that  she  had  any  reason  to  be 
aware  of  the  effect  of  these  matters  on  Mr.  Col- 
by. Nothing  was  brought  to  her  notice  or  at- 
tention which  would  suggest  a  suspicion  of  his. 
insolvency,  and  her  confidence  in  him  clearly 
was  not  shaken. 

In  the  case  of  Grant  v.  Bk.,  97  U.  S.,  80 
[XXIV.,  971],  this  court  said:  "  The  Act  very 
wisely,  as  we  think,  instead  of  making  a  pay- 
ment or  a  security  void  for  mere  suspicion  of 
the  debtor's  insolvency,  requires  for  that  pur- 
pose that  his  creditor  should  have  some  reason- 
able cause  to  believe  him  insolvent.  He  must 
have  knowledge  of  some  fact  or  facts  calcu- 
lated to  produce  such  a  belief  in  the  mind  of  an 
ordinarily  intelligent  man. "  Tested  by  this  rule, 
which,  we  think,  is  the  sound  one,  there  is  no 
evidence  of  any  such  knowledge  brought  home 
to  Mrs.  Barbour.   In  fact  we  do  not  believe 
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that  at  the  time  the  deeds  were  executed  she 
even  suspected  Mr.  Colby's  insolvency  or  con- 
templated his  failure. 

It  remits from  this  view  of  the  ease  tliat  thede- 
of  the  Circuit  Court  mutt  be  reverted,  and  a 
decree  rendered  establishing  the  validity  of  the 
mortgages  to  her  and  adjusting  the  rights  of  the 
parties  on  tliat  basis. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,'  Sup.  Court  U.  S. 


[304] 


JOHN  MILES,  Plff.  in  Brr., 
v. 

UNITED  STATES. 

(See  8.  C,  IS  Otto,  304-818.) 

Jury  in  territorial  court— defense  in  bigamy— 
proof  of  first  marriage — reasonable  doubt— 
second  wife,  when  witness. 

1.  In  impaneling  a  Jury  In  a  territorial  court,  the 
■court  Is  boun«*  *•»  follow  the  law  of  the  Territory  on 
that  subject. 

2.  On  an  indictment  for  bigamy,  it  is  no  defense 
-that  the  doctrine  and  practice  of  polygamy  were 
parts  of  the  religion  of  the  accused. 

8.  On  an  indictment  for  bigamy,  the  first  marriage 
may  be  proved  by  the  admissions  of  the  prisoner. 

4.  A  charge  to  a  jury,  that  proof  beyond  a  reason- 
able doubt  Is  such  as  will  produce  an  abiding  convic- 
tion in  the  mind,  to  a  moral  certainty,  that  the  fact 
exists  that  is  claimed  to  exist,  held,  not  erroneous. 

5.  This  court  cannot  re-examine  questions  of  fact 
upon  a  writ  of  error. 

6.  It  is  only  in  oases  where  the  first  marriage  is  not 
controverted,  or  has  been  duly  established  by  other 
evidence,  that  the  second  wife  is  allowed  to  testify  ; 
and  she  can  then  be  a  witness  to  the  second  mar- 
riage, and  not  to  the  first. 

[No.  592J 

Argued  Jan.  25,  1831.      Decided  Apr.  4,  1881. 

IN  ERROR  to  the  Supreme  Court  of  Utah 
Territory. 
The  case  is  fully  stated  by  the  court. 
Messrs.  E  D.  Hoge,  W.  K  Dutenberry  and 
-Arthur  Brown,  for  plaintiff  in  error. 

Messrs.  Charles  Detens,  Atty-Gcn. ,  and  E.  B. 


Smith.  Asst.  Atty-Qen.,  for  defendant  in  error. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court:  13051 

Section  5852  of  the  Revised  Statutes  of  the 
United  States  declares: 

"  Every  person  having  a  husband  or  wife  liv- 
ing, who  marries  another,  whether  married  or 
single,  in  a  territory  or  other  place  over  which 
the  United  States  has  exclusive  jurisdiction,  is 
guilty  of  bigamy,  and  shall  be  punished  by  a 
fine  of  not  more  than  five  hundred  dollars  and 
by  imprisonment  for  a  term  not  more  than  five 
yea  re. 

The  plaintiff  in  error  was  indicted  under  this 
section  in  the  Third  District  Court  of  Utah  at 
Salt  Lake  City.  He  was  convicted.  He  ap- 
pealed to  the  8upreme  Court  of  the  Territory, 
where  the  judgment  of  the  district  court  was  af- 
firmed. 

That  judgment  is  now  brought  to  this  court 
for  review  upon  writ  of  error, 

The  indictment  charged  that  the  plaintiff  in 
error,  John  Miles,  did,  on  October,  24, 1878,  at 
Salt  Lake  County,  in  the  Territory  of  Utah, 
marry  one  Emily  Spencer,  and  that  afterwards, 
and  while  he  was  so  married  to  Emily  Spencer 
and  while  she  was  still  living,  did,  on  the  same 
day  and  at  the  same  county,  marry  one  Caroline 
Owens,  the  said  Emily  Spencer.his  former  wife, 
being  still  living  and  at  that  time  his  legal  wife. 

The  criminal  procedure  of  Utah  is  regulated 
by  an  Act  of  the  territorial  Legislature,  passed 
February  22,  1878.  The  following  are  the  sec- 
tions pertinent  to  this  case,  which  prescribe  the 
rules  for  the  impaneling  of  juries: 

"  Sec.  241.  A  particular  cause  of  challenge  is: 

1.  For  such  a  bias  as,  when  the  existence  of 
the  facts  is  ascertained,  in  judgment  of  law,  dis- 
qualifies the  juror,  and  which  is  known  in  this 
Act  as  implied  bias. 

2.  For  the  existence  of  a  state  of  mind  on  the 
part  of  the  juror  which  leads  to  a  just  inference, 
in  reference  to  the  case,  that  he  will  not  act  with 
entire  impartiality,  which  is  known  in  this  Act 
as  actual  bias. 


Noti— What  constitutes  a  valid  marriage :  evidence 
to  prove  marriage.  See,  note  to  Jewell  v.  Jewell,  42 
TJ.B.<1  How.),Z». 

Causes  of  challenge  of  jurors  and  their  qualifica- 
tions. See,  note  to  Clinton  v.  Bnglebrecht,  80  U .  8., 
XX.,  680. 

Bigamy ;  proof  of  marriage  in  cases  of. 
■  A  foreign  marriage  may  be  proved  by  the  foreign 
registry  or  a  certified  copy  of  it,  with  proof  of  toe 
foreign  law,  if  it  requires  the  keeping  of  such  a  reg- 
istry. State  v.  Dooris,  40  Conn.,  145;  Stangleln  v. 
State,  22  L.  J.  Ch.,  177 ;  Bird  v.  Com.,  21  Gratt,  800 ; 
Squire  v.  State,  48  Ind.,  468. 

The  testimony  of  witnesses  to  the  fact  of  marriage 
may  be  substituted  for  the  registry.  The  evidence 
of  the  register  or  of  some  person  who  was  present  is 
sufficient  Morris  v.  Miller,  4  Burr.,  2067 ;  Birt  v.  Bar- 
low, Doug.,  171;  Reg.  v.  Cradock,  3  Fost.  4  F.,  887; 
Reg.  v.  Hawea,  2  Cox  C.  C,  432;  Reg.  v.  Main  war- 
ing, 7  Cox  al,  192;  Murphy  v.  State,  50  Ga_,  150! 
State  v.  Hodgklns,  19  Me..  155:  People  v.  Clark.  64 
N.  Y.,  456;  People  v.  Calder,  80  Mich. 785";  State  v. 
Kean,  10  N.  H.,  847;  State  v.  Williams,  20  Iowa,  98; 
Warner  v.  Com,  2  Va_  Cas.,  95 ;  Wolverton  v.  State, 
16  Ohio,  178;  Arnold  v.  State,  53  Oa.,  574;  State  v. 
Clark,  64  N.  H..  458;  Com.  v.  Putnam,  1  Pick.,  136. 

A  consensual  marriage  is,  by  the  common  law, 
valid ;  and  proof  of  such  marriage  by  admissions  and 
conduct  is  sufficient  where  there  is  no  conflicting 
statute.  They  are  not  alone  sufficient  to  convict 
but  must  be  coupled  with  cohabitation.  Carraich- 
ael  v.  State,  12  Ohio  St,  868;  Stangleln  v.  State,  17 
Ohio  8t-  468 ;  State  v.  Hilton,  8  Rich.,  434 ;  Jackson 
Peopfe,  8  in.,  281 ;  Langtry  v.  State,  30  Ala.,  536; 

See  18  Otto. 


I  Williams  v.  State,  54  Ala..  131 ;  State  v.  Britton,  4 
McCord,  256 ;  Cameron  v.  State,  14  Ala.,  546 ;  Wolver- 
ton v.  State,  16  Ohio,  178 ;  State  v.  Seals,  16  Ind.,  352 ; 
Squire  v.  State.  46  In<L,  459 ;  Finney  v.  State,  8  Head, 
644 ;  State  v.  Abbey,  29  Vt.  60 ;  Gorman  v.  State,  23 
Tex.,  646;  8tate  v.  Crayford,  7  Me.,  87;  Robinson  v. 
Com..  6  Bush,  809;  Com.  v.  Jackson,  11  Bush,  679;  1 
Am.  Cr.  R.,  74;  State  v.  Sanders,  30  Iowa,  532;  Com. 
v.Mu  rtagh ,  1  Ashm.,  272 ;  Com.  v.  Littlejohn ,  15  Mass. , 
163 ;  People  v.  Humphrey,  7  Johns.,  814 ;  Reg.  v. 
Creamer,  10  Low.  Can.,  404 ;  Reg.  v.  Simmons  to.  1  Car. 
ft  K .,  164 ;  Rog.  v.  Newton,  2  Moody  &  R.,  503. 

Marriage  may  be  proved  by  parol,  and  if  prima 
facie  regular,  it  will  be  presumed  that  the  technical 
conditions  existed.  Com.  v.  Holt,  118  Mans.,  61 ;  Keg. 
v.  CreswelU  13  Cox  C.  C,  126. 

The  testimony  of  the  minister,  and  tne  marriage 
license  with  his  certificate,  is  sufficient  whether  he 
was  ordained  or  not.  Taylor  v.  State.  52  Miss.,  84. 

Reputation  alone  is  not  sufficient  to  prove  a  mar- 
riage ;  nor  is  cohabitation  alone  sufficient ;  but  proof 
of  cohabitation,  accompanied  by  defendant's  admis- 
sions of  the  marriage,  is  sufficient.  Langtry  v.  State, 
80  Ala.,  636 ;  Moore  v.  8tate,  7  Tex.  Ct.  of  App.,  608 ; 
Steward  v.  State,  7  Tex.  Ct.  of  App..  326:  Brown  v. 
8tate,  52  Ala.,  340;  Williams  v.  State.  44  Ala., 24; 
Breekey  v.  Breakev,  2U.C.Q.  B.,853:  Doe  v.  Mc  Will- 
iams, 8  fj.C.Q.  a,  105 ;  Reg.  v.  8mlth,  14  U.  C.  Q.  R ,  567. 

The  first  and  lawful  wife  is  not  a  competent  wit- 
ness, even  for  the  defense,  to  prove  her  marriage  u  n- 
lawful.  Reg.  v.  Blenvenu,  15  Low.  Can.  Jur..  141 ; 
v.  Tublee,  1  U.  C.  P.  R.,  10B;  Reg.  v.  Madden. 

"  itevHj 


t;  Williams  v.  State,  44  Ala.,  24. 
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Sec.  246.  If  the  facts  are  denied,  the  chal- 
[3061  lenge  mutt  be  tried  as  follows:  (1)  If  it  be  for 
implied  bins,  by  the  court:  (2)  If  it  be  for  act- 
ual bias,  by  triers. 

Sec.  247.  The  triers  are  three  impartial  per- 
sons, not  on  the  jury  panel,  appointed  by  the 
court.  All  challenges  for  actual  bias  mutt  be 
tried  by  three  triers  thus  appointed,  a  majority 
of  whom  may  decide. 

Sec.  249.  Upon  the  trial  of  a  challenge  to  an 
individual  juror,  the  juror  challenged  may  be 
examined  as  a  witness  to  prove  or  disprove  the 
challenge,  and  must  answer  every  question  per- 
tinent to  the  inquiry. 

Sec  250.  Other  witnesses  may  also  be  exam- 
ined on  cither  side,  and  the  rules  of  evidence 
applicable  to  the  trial  of  other  issues  govern  the 
admission  or  exclusion  of  evidence  on  the  trial 
of  the  challenge. 

Sec.  252.  On  the  trial  of  a  challenge  for  act- 
ual bias,  when  the  evidence  is  concluded,  the 
court  must  instruct  the  triers  that  it  is  their  duty 
to  find  the  challenge  true,  if,  in  their  opinion, 
the  evidence  warrants  the  conclusion  that  the 
juror  has  such  a  bias  against  the  party  challeng- 
ing him  as  to  render  him  not  impartial;  and  that 
if,  from  the  evidence,  they  behove  him  free  from 
such  bias,  they  must  find  the  challenge  not  true; 
that  a  hypothetical  opinion  unaccompanied  with 
malice  or  ill  will,  founded  on  hearsay  or  infor- 
mation supposed  to  be  true,  is  of  itself  no  evi- 
dence of  bias  sufficient  to  disqualify  a  j".ror. 
The  court  can  give  no  other  instruction. 

Sec.  258.  The  triers  must  thereupon  find  the 
challenge  either  true  or  not  true,  and  their  de- 
cision is  final.  If  they  find  it  true,  the  juror 
must  be  excluded." 

Upon  the  trial  of  the  case  in  the  district  court 
of  the  territory,  Oscar  Dunn  and  Robert  Patrick 
were  called  as  jurors.  They  were  challenged 
for  actual  bias,  and  sworn  upon  their  voir  dtre. 
Three  triers  were  appointed  by  the  court  to 

nupon  the  challenges  to  the  jurors.  Dunn, 
iswer  to  questions  propounded  to  him,  tes- 
tified that  he  believed  polygamy  to  be  right, 
that  it  was  ordained  of  God,  and  that  the  reve- 
lations concerning  it  were  revelations  from  God 
and  that  those  revelations  should  be  obeyed,  and 
that  he  who  acted  on  them  should  not  be  con- 
victed by  the  law  of  the  land. 

The  juror  was  challenged  by  the  prosecution 
"  For  actual  bias  for  the  existence  of  a  state  of 
mind  on  his  part  which  led  to  a  just  inference 
[3071  taat  he  would  not  act  with  entire  impartiality." 

The  triers  found  the  challenge  true  and  the 
juror  was  rejected. 

Robert  Patrick  was  examined  on  his  voir 
dire,  and  testified  that  he  believed  that  the  reve- 
lation given  to  Joseph  Smith  touching  polyg- 
amy came  from  Goa,  that  it  was  one  of  Goers 
laws  to  his  people,  and  that  he  who  practiced 
polygamy,  conscientiously  believing  that  reve- 
lation to  be  from  God  was  doing  God's  will. 
He  also  testified  that,  in  his  opinion,  the  law  of 
Congress  was  in  conflict  with  that  law  of  God, 
that  Congress  had  the  right  to  pass  such  a  law, 
and  that  on  the  trial  of  a  person  who  was  in 
the  practice  of  polygamy  charged  with  bigamy 
he  would  consider  it  Ids  duty,  if  satisfied  by 
the  evidence,  to  find  the  defendant  guilty,  and 
that  he  would  do  so. 

The  juror  was  challenged  for  actual  bias,  and 
the  triers  found  the  challenge  true,  and  the 
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juror  was  excused.  A  large  number  of  other 
jurors  were  examined  and  challenged,  and  ex- 
cused on  the  same  grounds. 

Upon  the  trial,  evidence  was  given  tending  to 
show  that  a  short  time  before  the  date  laid  in 
the  indictment, October  24,  1874,  the  plaintiff  in 
error  was  in  treaty  for  marrying,  at  or  about 
the  same  time,  three  young  women,  namely: 
Emily  Spencer,  Caroline  Owens  and  Julia  Spen- 
cer, and  that  there  was  a  discussion  between 
them  on  the  question  which  should  be  the  first 
wife,  and  that  upon  appeal  to  John  Taylor, 
president  of  the  Mormon  Church,  the  plaintiff 
in  error  and  the  three  women  being  present,  it 
was  decided  by  him  that  Emily  Spencer,  being- 
the  eldest,  should  be  the  first  wife ;  Caroline 
Owens,  being  the  next  younger,  the  second.and 
Julia  Spencer,  being  the  youngest,  the  third 
wife;  that  being  according  to  the  rules  of  the 
church. 

It  appeared  further  that  marriages  of  persons- 
belonging  to  the  Mormon  Church  usuaflv  take 
plac at  whit  is  called  the  Endowment  House; 
that  the  ceremony  is  performed  in  secret,  and. 
the  person  who  officiates  is  under  a  sacred  ob- 
ligation not  to  disclose  the  names  of  the  parties 
to  it. 

It  further  appeared  that,  on  October  24, 1878, 
the  plaintiff  in  error  was  married  to  the  said 
Caroline  Owens,  and  that  on  the  night  of  that 
day  he  gave  a  wedding  supper  at  the  house  of  1308 ] 
one  Cannon,at  which  were  present  Emily  Spen- 
cer, Caroline  Owens  and  others.  Evidence  tend- 
ing to  establish  these  facts  having  been  given 
to  the  jury,  the  court  permitted  to  be  given  ire 
evidence  the  declarations  made  by  the  plaintiff 
in  error,  on  that  night,  in  presence  of  the  com- 
pany assembled,  and  on  subsequent  occasions,  to 
the  effect  that  Emily  8pencer  was  his  first  wife. 

Section  1604  of  the  compiled  laws  of  Utah 
declares:  "  A  husband  shall  not  be  a  witness  for 
or  against  his  wife,  nor  a  wife  a  witness  for  or 
against  her  husband." 

Upon  the  trial  and  after  the  evidence  above 
recited  had  been  given,  tending,  as  the  prose- 
cution claimed,  to  prove  the  marriage  of  the 
plaintiff  in  error  to  Emily  Spencer  just  before 
his  marriage  to  Caroline  Owens,  the  latter  was- 
offered  as  a  witness  against  him  to  prove  the- 
same  fact. 

Thereupon  the  defendant  admitted,  in  open 
court,  the  charge  of  the  indictment  that  he  had 
been  married  to  Caroline  Owens,  and  even  of- 
fered testimony  to  prove  it,  but  this  was  ruled 
out  by  the  court. 

The  defendant,  therefore,  objected  to  the  in- 
troduction of  Caroline  Owens  as  a  witness- 
against  him,  the  objection  being  based  on  the 
statute  just  quoted. 

The  court  overruled  the  objection  and  ad- 
mitted her  as  a  witness,  and  she  gave  testimonv 
tending  to  prove  the  marriage  of  the  plain  tiff 
in  error  to  Emily  Spencer  previous  to  his  mar- 
riage with  the  witness. 

it  appeared  from  the  evidence  that  the  name 
of  Caroline  Owens'  father  was  Maile,  but  that 
she  had  been  adopted  by  an  uncle  and  aunt 
named  Owe^>,  <uiu  had  taken  their  name,  by 
which  she  Was  called  and  known,  but  that, 
when  she  was  baptized  in  the  Mormon  Church, 
she  was  required  to  be  baptized  in  her  father's 
name,  and  was  married  to  Miles  under  that 
name. 
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The  court,  among  other  things,  charged  the 
jury  as  follows: 

"  If  you  find,  from  all  the  facts  and  circum- 
stances proven  in  this  case,  and  from  the  ad- 
missions of  the  defendant,  or  from  either,  that 
the  defendant  Miles  married  Emily  Spencer, 
raOOl  w*"le  she  was  yet  living  and  his  wife  he 
11  married  Caroline  Owens,  as  charged  in  the  in- 
dictment, your  verdict  should  be,  guilty. 

A  legal  wife  cannot,  but  when  it  appears  in  a 
case  that  the  witness  is  not  a  legal  wife  but  a 
bigamous  or  plural  wife  then  she  may,  testify 
against  the  bigamous  husband,  and  her  testi- 
mony should  have  just  as  much  weight  with  the 
jury  as  any  other  witness,  if  the  jury  believe  her 
statements  to  be  true.  And  her  evidence  may 
be  taken  like  the  evidence  of  any  other  witness 
to  prove  either  the  first  or  second  marriage.  And 
so  in  this  case  you  are  at  liberty  to  consider  the 
testimony  of  Miss  Caroline  Owens,  if  you  find 
from  all  the  evidence  in  the  case  that  she  is  a 
second  and  plural  wife,  and  give  it  all  the  weight 
you  think  it  entitled  to,  ana  may  use  it  to  prove 
the  first  marriage  alleged,  to  wit:  the  marriage 
of  defendant  and  Emily  Spencer,  or  any  other 
fact  which  in  your  opinion  is  proven  by  the  tes- 
timony, if  you  believe  it,  as  you  do  the  testi- 
mony of  any  witness  to  prove  any  fact  about 
which  she  has  testified. 

The  prisoner's  guilt  must  be  established  be- 
yond reasonable  doubt  Proof  beyond  a  rea- 
sonable doubt  is  such  as  will  produce  an  abiding 
conviction  in  the  mind  to  a  moral  certainty  that 
the  fact  exists  that  is  claimed  to  exist,  so  that 
you  feel  certain  that  it  exists.  A  balance  of 
proof  is  not  sufficient  A  juror  in  a  criminal 
case  ought  not  to  condemn  unless  the  evidence 
excludes  from  his  mind  all  reasonable  doubt; 
unless  he  be  so  convinced  by  the  evidence,  no 
matter  what  the  class  of  the  evidence,  of  the  de- 
fendant's guilt,  that  a  prudent  man  would  feel 
safe  to  act  upon  that  conviction  in  matters  of 
the  highest  concern  and  importance  to  his  own 
dearest  personal  interests." 

The  plaintiff  in  error  alleges  as  ground  of  er- 
ror, the  exclusion  from  the  jury  of  Oscar  Dunn 
and  Robert  Patrick  and  others  of  the  Mormon 
faith.  He  claims  that 'the  examination  of  the 
proposed  jurors  and  the  rulings  of  the  court 
show  that  it  was  the  deliberate  purpose  of  the 
court  to  exclude  from  the  jury  everyone  who 
was  of  the  Mormon  faith.  He  insists  that  neither 
the  court  nor  counsel  had  the  right  to  inquire 
into  the  religious  belief  of  the  juror. 
[310]  There  is  no  complaint  that  the  jury  was  not  a 
fair  and  impartial  one,  or  that  any  juror  im- 
paneled was  disqualified. 

Whether  the  exclusion  of  qualified  jurors 
from  the  panel  is  a  ground  for  setting  aside  the 
verdict  and  judgment  on  error,  we  do  not  find 
it  necessary  to  decide. 

It  is  insisted  on  behalf  of  the  defendant  in  er- 
ror that  the  excluded  jurors  were  not  qualified 
to  sit  in  the  case  of  the  defendant  in  error.  In 
impaneling  the  jury  the  court  was  bound  to  fol- 
low the  law  of  the  Territory  on  that  subject. 
Clinton  v.  EngUbreeht,  18  Wall.,  484  [80  U.  S., 
XX..  059];  Reynold*  v.  U.  8..9S  U.  8.,  148 
[XXV.,  244]. 

The  jurors  excluded  were  objected  to  by  the 
prosecution  as  disqualified  from  serving  in  the 
case  of  the  plaintiff  in  error  for  actual  bias. 

The  challenge  for  actual  bias  was  tried  by  the  1 
See  18  Otto. 


triers  appointed  by  the  court,  in  accordance  with 
the  law  of  the  Territory.  The  triers  found  the 
challenge  true.  By  the  same  law  their  decision 
is  declared  to  be  final,  and  thereupon  the  jurors- 
challenged  must  be  excluded.  The  law  was 
carefully  followed.  The  jurors  were  found  dis- 
qualified and  were,  therefore,  as  required  by 
<he  law,  excluded  from  the  panel. 

It  is  evident  from  the  examination  of  the 
jurors  on  their  voir  dire,  that  they  believed  that 
polygamy  was  ordained  of  God,  and  that  the 
practice  of  polygamy  was  obedience  to  the  will 
of  God.  At  common  law,  this  would  hove  been 
ground  for  principal  challenge  of  jurors  of  the- 
same  faith.  See,  8  Bl.,  808.  It  needs  no  argu- 
ment to  show  that  a  jury  composed  of  men  en- 
tertaining such  a  belief  could  not  have  been  free 
from  bias  or  prejudice,  on  the  trial  for  Lignmy.. 
of  .a  person  who  entertained  the  same  belief  and 
whose  offense  consisted  in  the  act  of  living  in 
polygamy.  But  whether  the  evidence  cf  birs 
was  sufficient  or  not,  it  was  so  found  by  the 
triers  and  that  was  conclusive. 

Whether  or  not  that  bias  was  founded  on  the 
religious  belief  of  the  juror,  is  entirely  imma- 
terial, if  the  bias  existed.  It  has  been  held  by 
this  court,  that  on  an  indictment  for  bigamy  it 
was  no  defense  that  the  doctrines  and  practice 
of  polygamy  were  a  part  of  the  religion  of  the 
accused.   Reynold*  v.  U.  8.  \tuvra]. 

It  could  not,  therefore,  be  an  invasion  of  the 
constitutional  or  other  rights  of  the  juror,  called 
to  try  a  party  charged  with  bigamy,  to  inquire  [311] 
whether  he  himself  was  living  in  polygamy,  sod 
whether  he  believed  it  to  be  in  accordance  with 
the  divine  will  and  command. 

If  the  jurors  themselves  had  no  ground  of 
complaint,  it  is  clear  the  defendant  had  none. 

We  find  nothing  in  the  record  in  relation  to 
the  impaneling  of  the  jury  which  would  have 
required  the  Supreme  Court  of  the  Territory  to 
set  aside  the  verdict  and  the  judgment  of  the 
district  court. 

It  is  next  assigned  for  error,  that  the  court 
admitted  the  declarations  and  admissions  of  the 
plaintiff  in  error  to  prove  the  fact  of  his  first 
marriage,  and  the  charge  of  the  court  that  the 
declarations  of  the  accused  were  evidence  prop- 
er to  be  considered  by  the  jury  as  tending  to 
prove  an  actual  marriage,  and  that  such  mar 
riage  might  be  proven  like  any  other  fact,  by 
the  admissions  of  the  defendant,  or  by  circum- 
stantial evidence,  and  that  it  was  not  necessary 
to  prove  it  by  witnesses  who  were  present  c.t 
the  ceremony. 

To  hold  that,  on  an  indictment  for  bigamy, 
the  first  marriage  can  only  be  proven  by  eye- 
witnesses of  the  ceremony,  is  to  apply  to  this 
offense  a  rule  of  evidence  not  applicable  to  any 
other. 

The  great  weight  of  authority  is  adverse  to 
the  position  of  the  plaintiff  in  error. 

In  Regina  v.  Simmontto,  1  Car.  &  K. ,  184,  it 
was  held  that  "On  an  indictment  for  bigamy, 
the  first  marriage  may  be  proved  by  the  admis- 
sions of  the  prisoner;  and  it  is  for  the  jury  to- 
determine  whether  what  he  said  was  an  admis- 
sion that  he  had  been  legally  married  according 
to  the  laws  of  the  country  where  the  marriage 
was  solemnized." 

The  same  view  is  sustained  by  the  following 
cases:  Reaina  v.  Upton,  cited  in  1  Car.  &  E. ,  165, 
note;  and  in  1  Runs.  Crimes,  Greaves'  ed.,  818; 
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Duchess  of  Kingston's  Que,  20  How.  St.  Tr.,855; 

TrumanrsCa*e,  1  East  P.  0.,  470;  Gilford's  Case, 

7Me.,57;  Ham'tCate,llMe.,m;8tatev.mitan, 

8  Rich.,  484:  State  v.  Britton,  4  McCord,  256; 

Warner  v.  Com.,  2  Va.  Cas.,  95;  Norwood '» cote, 

1  East  P.  C,  470;  Com.  v.  Murtagh,  1  Ashm., 

Pa.,  272;  Regina  v.  Newton,  2  Moo.  &  R.,  508; 

State  v.  Libby,  44  Me.,  460;  State  v.  McDonald, 

25  Mo.,  176;  Cameron  v.  State,  14  Ala.,  546; 

Woiverton  v.  State,  16  Ohio,  178;  State  v. Seal*, 
131ZJ  16  Ind    852.  /wn  v  46  Ind  725. 

twW  v.  State,  58  Oa.,  574;  Brown  v.  State,  52 
Ga.,  888;  v.  Jackson,  11  Bush.  (Ky.),  679; 
Williams  v.  State,  44  Ala.,  24. 

The  declarations  of  the  plaintiff  in  error  touch- 
ing his  marriage  with  Emily  Spencer,  admitted 
in  evidence  against  him,  appear  to  have  been 
deliberately  and  repeatedly  made,  and  under 
such  circumstances  as  tended  to  show  that  they 
had  reference  to  a  formal  marriage  contract  be- 
tween the  plaintiff  in  error  and  Emily  Spencer. 

We  are  of  opinion  that  the  district  court  com- 
mitted no  error  in  admitting  such  declarations, 
or  in  its  charge  to  the  jury  concerning  them. 

The  charge  of  the  court  defining  what  is  meant 
by  the  phrase  "reasonable  doubt"  is  assigned  as 
ground  of  error. 

The  evidence  upon  which  a  jury  is  justified 
in  returning  a  verdict  of  guilty  must  be  suffi- 
cient to  produce  a  conviction  of  guilt,  to  the 
exclusion  of  all  reasonable  doubt.  Attempts  to 
explain  the  term  "reasonable  doubt"  do  not  us- 
ually result  in  making  it  any  clearer  to  the 
mi  ads  of  the  jury.  The  language  used  in  this 
case,  however,  was  certainly  very  favorable  to 
the  accused  and  is  sustained  by  respectable  au- 
thority. Com.  v.  Webster,  5  Cush.,  820;  Arnold 
v.  State,  28  Ind.,  170;  State  v.  Nash,  7  Iowa, 
347;  State  v.  Ottrander,  18  Iowa,  485;  Donnel- 
ly v.  State,  2  Dutch.,  601;  Winter  v.  State,  20 
Ala.,  89;  Giles  v.  State,  6  Oa.,  276. 

We  think  there  was  no  error  in  the  charge,  of 
which  the  plaintiff  in  error  can  justly  complain. 

The  plaintiff  in  error  next  alleges  that  the 
description  of  the  woman  named  in  the  indict- 
ment as  the  person  with  whom  the  crime  of 
bigamy  was  committed  was  not  sufficiently  spe- 
cific, and  that  on  the  trial  she  turned  out  to  be 
not  Caroline  Owens,  but  Caroline  Maile. 

The  designation  of  Caroline  Owens,  as  the 
person  with  whom  the  second  marriage  was 
contracted,  is  clearly  sufficient.  If  it  were  not, 
it  is  too  late  after  verdict  to  object.  As  to  the 
fact,  the  jury  has  found  that  the  person  whom 
the  plaintiff  in  error  was  charged  to  have  mar- 
13131  r'e(i  wnilen's  flret  wu*e  was  Hving,  and  still  his 
1  legal  wife,  was  Caroline  Owens  and  not  Caro- 
line Maile,  and  that  question  in,  therefore,  con- 
clusively settled  by  the  verdict.  This  court  can- 
not re-examine  questions  of  fact  upon  writ  of 
error.   Rev.  Stat.,  sec.  1011. 

The  plaintiff  in  error,  lastly,  claims  that  the 
court  erred  in  allowing  Caroline  Owens,  the 
second  wife,  to  give  evidence  against  him  touch- 
ing his  marriage  with  Emily  Spencer,  the  al- 
leged first  wife;  and  in  charging  the  jury  that 
they  might  consider  her  testimony ,  if  they  found 
from  all  the  evidence  in  the  case  that  she  was  a 
second  and  plural  wife. 

This  assignment  of  error,  we  think,  is  well 
founded. 

The  law  of  Utah  declares  that  a  husband  shall 
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not  be  a  witness  for  or  against  his  wife,  nor  a 
wife  for  or  against  her  husband. 

The  marriage  of  the  plaintiff  in  error  with 
Caroline  Owens  was  charged  in  the  indictment 
and  admitted  by  him  upon  the  trial.  The  fact 
of  his  previous  marriage  with  Emily  Spencer 
was,  therefore,  the  only  issue  in  the  case,  and 
that  was  contested  to  the  end  of  the  trial.  Un- 
til the  fact  of  the  marriage  of  Emily  Spencer 
with  the  plaintiff  in  error  was  established,  Car- 
oline Owens  was  prima  facie  his  wife,  and  she 
could  not  be  used  as  a  witness  against  him. 

The  ground  upon  which  a  second  wife  is  ad- 
mitted as  a  witness  against  her  husband,  in  a 
prosecution  for  bigamy,  is  that  she  is  shown  not 
to  be  a  real  wife  by  proof  of  the  fact  that  the 
accused  had  previously  married  another  wife, 
who  was  still  living  ana  still  his  lawful  wife.  It 
is  only  in  cases  where  the  first  marriage  is  not 
controverted  or  has  been  duly  established  by 
other  evidence,  that  the  second  wife  is  allowed 
to  testify,  and  she  can  then  be  a  witness  to  the 
second  marriage,  and  not  to  the  first. 

The  testimony  of  the  second  wife  to  prove 
the  only  controverted  issue  in  the  case,  namely: 
the  first  marriage,  cannot  be  given  to  the  jury 
on  the  pretext  that  its  purpose  is  to  establish  her 
competency.  As  her  competency  depends  on 
proof  of  the  first  marriage,  and  that  is  the  issue 
upon  which  the  c*«e  turns,  that  issue  must  be 
established  by  other  witnesses  before  the  second 
wife  is  competent  for  any  purpose.  Even  then 
she  is  not  competent  to  prove  the  first  marriage, 
for  she  cannot  be  admitted  to  prove  a  fact  io  the 
jury  which  must  be  established  before  she  can 
testify  at  all. 

Witne88e<>  who  are  prima  facie  competen  t,  but  [3141 
whose  competency  is  disputed,  are  allowed  to  1 
give  evidence  on  their  voir  dire  to  the  court  up- 
on some  collateral  issue,  on  which  their  com- 
petency depends,  but  the  testimony  of  a  witness 
who  is  prima  facie  incompetent  cannot  be  given 
to  the  jury  upon  the  very  issue  in  the  case,  in 
order  to  establish  bis  competency,  and  at  the 
same  time  prove  the  issue. 

The  authorities  sustain  these  views. 

Upon  a  prosecution  for  bigamy  under  the 
statute  of  1  Jac.,  cap.  11,  it  was  said  by  Lord 
Hale: 

"  The  first  and  true  wife  is  not  allowed  to  be 
a  witness  against  her  husband,  but  I  think  it 
clear  the  second  may  be  admitted  to  prove  the 
second  marriage,  for  she  is  not  his  wife,  con- 
trary to  a  sudden  opinion  delivered  in  July, 
1664,  at  the  Assizes  in  Surrey,  in  Artltur  Ann- 
strong's  Case,  for  she  is  not  so  much  as  his  wife 
de  facto."   1  Hale's  Pleas  of  the  Crown,  698. 

So  in  East's  Pleas  of  the  Crown  the  rule  is 
thus  laid  down:  "  The  first  and  true  wife  can- 
not be  a  witness  against  her  husband,  nor  rice 
versa;  but  the  second  may  be  admitted  to  prove 
the  second  marriage,  for  the  first  being  proved 
she  is  not  so  much  as  wife  de  facto,  tmt  that 
must  be  first  established."  1  East,  P.  C,  469. 
The  text  of  East  is  supported  by  the  following 
citation  of  authorities:  1  Hale,  698;  2  M.  S. 
Sum.,  831;.4n«  Cheneys  Case,  O.  B.  May,  1780, 
Sergt.  Foster's  Manuscript. 

In  Peake's  Evidence  (Norris),  248,  it  if  said: 
"It  is  clearly  settled  that  a  woman  who  was 
never  legally  the  wife  of  a  man,  though  she  has 
been  in  fact  married  to  him,  may  be  a  witness 
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against  him;  as  in  an  indictment  for  bigamy, 
the  first  marriage  being  proved  by  other  wit- 
nesses, the  second  wife  may  be  examined  to 
prove  the  marriage  with  her,  for  she  is  not  de 
jure  his  wife. 

Mr.  Oreenleaf ,  in  his  work  on  evidence,  vol- 
ume 8  [4th  ed.,  sec.  206],  says:  "  If  the  first 
marriage  is  clearly  proved  and  not  controvert- 
ed, then  the  person  with  whom  the  second  mar- 
riage was  had  may  be  admitted  as  a  witness  to 
prove  the  second  marriage,  as  well  as  to  other 
facts  not  tending  to  defeat  the  first  or  legalize 
the  second.  There  it  is  conceived  she  would 
[315]  not  be  admitted  to  prove  a  fact  showing  that 
the  first  marriage  was  void,  such  as  relation- 
ship within  the  degrees  or  the  like,  nor  that 
the  first  wife  was  dead  at  the  time  of  the  sec- 
ond marriage,  nor  ought  she  to  be  admitted  at 
all  if  the  first  marriage  is  in  controversy." 

The  result  of  the  authorities  is  that,  as  long 
as  the  fact  that  the  first  marriage  is  contested, 
the  second  wife  cannot  be  admitted  to  prove  it. 
When  the  first  marriage  is  duly  established  by 
other  evidence,  to  the  satisfaction  of  the  court, 
the  second  may  be  admitted  to  prove  the  second 
marriage,  but  not  the  first,  and  the  jury  should 
have  been  so  instructed. 

In  this  case  the  injunction  of  the  law  of  Utah, 
that  the  wife  should  not  be  a  witness  for  or 
against  her  husband,  was  practically  ignored 
by  the  court.  After  some  evidence  tending  to 
show  the  marriage  of  plaintiff  in  error  with 
Emily  Spencer,  but  that  fact  being  still  in  con- 
troversy, Caroline  Owens,  the  second  wife, was 
put  upon  the  stand  and  allowed  to  testify  to  the 
first  marriage,  and  the  jury  were,  in  effect,  told 
by  the  court  that  if,  from  her  evidence  and  that 
of  other  witnesses  in  the  case,  they  were  satis- 
fied of  the  fact  of  the  first  marriage,  then  they 
might  consider  the  evidence  of  Carolina  Owens 
to  prove  the  first  marriage. 

In  other  words,  the  evidence  of  a  witness,  pri- 
ma facte  incompetent  and  whose  competency 
could  only  be  shown  by  proof  of  a  fact  which 
was  the  one  contested  issue  in  the  case,  was  al- 
lowed to  go  to  the  jury  to  prove  that  issue  and 
at  the  some  time  to  establish  the  competency  of 
the  witness. 

In  this  we  think  the  court  erred. 

It  is  made  clear  by  the  record  that  polyga- 
mous marriages  are  so  celebrated  in  Utah  as  to 
make  the  proof  of  polygamy  very  difficult. 
They  are  conducted  in  secret,  and  the  persons 
by  whom  they  are  solemnized  are  under  such 
obligations  of  secrecy  that  it  is  almost  impossi- 
ble to  extract  the  facts  from  them  when  placed 
upon  the  witness  stand.  If  both  wives  ore  ex- 
cluded from  testifying  to  the  first  marriage,  as 
we  think  they  should  be  under  the  existing  rules 
of  evidence,  testimony  sufficient  to  convict  in -a 
prosecution  for  polygamy  in  the  Territory  of 
Utah  is  hardly  attainable.  But  this  is  not  a  con- 
sideration by  which  we  can  be  influenced.  We 
must  administer  the  law  as  we  find  it.  The 
remedy  is  with  Congress,  by  enacting  such  a 
13181  cIian6e  in  tue  kw  of  evidence  in  the  Territory 
1  of  Utah  as  to  make  both  wives  witnesses  on  in- 
dictments for  bigamy. 

For  the  error  indicated  the  judgment  of  tiie  Su- 
preme Court  of  the  Territory  of  UtaJi  must  be 
reverted  and  the  cause  remanded  to  that  court,  to 
be  by  it  remanded  to  the  District  Court,  with  di- 
See  18  Otto.  U.  8.,  Book  26. 


notions  to  set  aside  the  sordid  adjudgment  and 

award  a  venire  facias  de  novo. 
True  oopy.  Teat: 

James  H.  McKeoney,  Clerk,  Sup.  Court,  U.  8, 
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CLAY  GREEN,  AppL, 

MARY  ANN  FISK,  Widow  of  Fhavod  M. 
FDe. 

(See  8.  C,  13  Otto,  518-680.) 
Final  decree — what  is  not. 

1.  In  a  partition  suit,  a  decree  settling  the  sereraJ 

eterests  of  the  parties  In  tbe  property  and  ref  Br- 
ag it  to  a  master,  to  proceed  to  a  partition  accord- 
ing- to  law,  under  tbe  direction  of  the  court,  Is  not 
a  final  decree. 

2.  A  decree  cannot  be  said  to  be  final  until  the 
court  has  completed  its  adjudication  of  the  cause. 

[No.  561.] 

Submitted  Mar.  21, 1881.  Decided  Apr.  4, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
On  motion  to  dismiss. 
The  case  is  stated  by  the  court. 
Messrs.  Durant  4k  Hornor,  for  appellee,  in 
support  of  motion. 
Mr.  Thomaa  J.  Semmea,  for  appellant 

Mr.  Chief  Justice  Wsvite  delivered  the  opin- 
ion of  the  court : 

This  was  a  suit  begun  by  Mrs.  Fisk,  the  ap- 
pellee, in  a  state  court  of  Louisiana,  to  obtain  a 
partition  of  real  property.  She  alleged  that  she 
was  the  owner  of  one  half  the  property;  that 
she  was  not  willing  to  continue  her  joint  own- 
ership and  that  a  partition  by  sale  was  neces- 
sary, as  a  division  could  not  be  made  in  kind. 
The  prayer  of  her  petition  was  in  accordance 
with  these  allegations. 

Green,  the  defendant  below,  being  a  citizen 
of  California,  removed  the  case  to  tbe  Circuit 
Court  of  the  United  States  for  the  District  of 
Louisiana.  In  that  court,  on  the  81st  of  March, 
1879,  Mrs.  Fisk  was  decreed  to  be  the  owner  of 
one  half  the  property,  and  the  case  was  referred 
to  "J.  W.  Gurley,  Esq.,  master,  to  proceed  to 
a  partition  according  to  law,  under  the  direc- 
tion of  the  court."  From  that  decree  an  appeal 
was  taken  by  the  defendant,  which  Mrs.  Fisk 
now  moves  to  dismiss,  because  the  decree  ap- 
pealed from  is  not  the  final  decree  in  the  cause. 

We  think  the  motion  must  be  granted.  In 
the  circuit  court,  the  suit  was  one  in  equity  for 
partition.  Although  no  formal  order  was  en- 
tered assigning  it  to  the  equity  side  of  the  court, 
that  was  clearly  its  proper  place  and  it  was  so 
treated  by  the  parties  and  the  court. 

In  partition  causes,  courts  of  equity  first  as- 
certain the  rights  of  the  several  persons  inter- 
ested and  then  make  a  division  of  the  property 
After  the  division  has  been  made  and  confirmee 
by  the  court,  the  partition,  if  in  kind,  is  com- 
pleted by  mutual  conveyances  of  the  allotments 
to  the  several  parties.  Mitford,  Eq.  PI.,  4th  ed. 
by  Jeremy,  120;  1  Story,  Eq.,  sec.  660;  2  Dan- 
lell  Ch.  Pr.,  4th  Am.  ed.,  1151. 


Nora. — What  ft  final  decree  or  Judgment  of  state  or 
other  court  from  which  appeal  Oct.  Bee,  note  to  Gib- 
bons t.  Offaen,  19  U.  8.  (6  Wheat.),  448. 
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A  decree  cannot  be  said  to  be  final  until  the 
court  has  completed  its  adjudication  of  the 
cause.  Here  the  several  interests  of  the  parties 
in  the  land  have  been  ascertained  and  deter- 
mined, but  this  is  merely  preparatory  to  the 
final  relief  which  is  sought;  that  is  to  say,  a  set- 
ting off  to  the  complainant  in  severalty  her  share 
of  the  property  in  money  or  in  kind.  This  can 
only  be  done  by  a  further  decree  of  the  court. 
Ordinarily,  in  chancery,  commissioners  are  ap- 
pointed to  make  the  necessary  examination  and 
.nquiries  and  report  a  partition.  Upon  the  com- 
ing in  of  the  report,  the  court  acts  again.  If  the 
commissioners  make  a  division,  the  court  must 
decide  whether  it  shall  be  confirmed  before  the 
partition,  which  is  the  primary  object  of  the 
suit,  is  complete.  If  they  report  that  a  division 
cannot  be  made  and  recommend  a  sale,  the  court 
must  pass  on  this  view  of  the  case  before  the 
adjudication  between  the  parties  can  be  said  to 
be  ended. 

In  this  case,  a  partition  by  sale  was  asked  for 
because  the  property  was  not  susceptible  of  di- 
vision in  kind.  That  the  court  has  not  ordered, 
and  the  reference  to  the  master  was  undoubted- 
ly to  ascertain,  among  other  things,  whether 
such  a  proceeding  was  in  fact  necessary  in 
order  to  divide  the  property.  The  master  was 
in  everything  to  proceed  under  the  direction  of 
the  court.  He  had  no  fixed  duty  to  perform. 
He  was  the  mere  assistant  of  the  court,  not  in  ex- 
ecuting its  process,  but  in  completing  its  adjudi- 
cation of  the  partition  which  was  asked.  There 
are,  still,  questions  in  which  the  parties  have  each 
a  direct  interest,  and  they  must  be  determined 
judicially  before  the  relief  has  been  granted 
which  the  suit  calls  for. 

In  foreclosure  suits  it  has  been  held  that  a  de- 
cree, which  settles  all  the  rights  of  the  parties 
and  leaves  nothing  to  be  done  but  to  make  a 
sale  and  pay  over  the  proceeds,  is  final  for  the 
purposes  of  an  appeal.  The  reason  is  that  in 
such  a  case  the  sale  is  the  execution  of  the  de- 
cree of  the  court  and  simply  enforces  the  rights 
of  the  parties  as  finally  adjudicated.  Here,  how- 
ever, such  is  not  the  case,  because  still  the  court 
must  act  judicially  in  making  the  partition  it 
has  ordered.  What  remains  to  be  done  is  not 
ministerial  but  judicial.  The  law  has  prescribed 
no  fixed  rules  by  which  the  officers  of  the  court 
are  to  be  governed  in  the  performance  of  the 
duty  assigned  to  them.  The  court  is  still  to  ex- 
ercise its  judicial  discretion  in  directing  the 
movements  and  approving  the  acts  of  its  assist- 
ants, until  it  has  finally  settled  and  determined 
on  the  details  of  the  partition,  if  made  in  kind, 
or  directed  a  sale  by  the  ministerial  officers  and 
prescribed  the  rules  for  a  division  of  the  pro- 
ceeds. 

The  appeal  it  dismissed. 
True  oopy.   Test : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 
Cted-106  U.  8.,  48L 


CLAY  GREEN,  Appt, 

HENRY  O.  FISK  ato' FRANCIS  M.  FIflK. 
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L  A  desne  to  a  partittonsuit  whtah  simply  adjudges 
that  the  appellees  are  the  owner*  each  of  one  eighth 
of  the  property  and  refers  the  matter  to  a  master  to 

4tt 


proceed  to  a  partition  according  to  law  under  the 
directions  of  the  oourt  is  not  a  final  decree. 

i.  Where  the  two  appellees,  complainants  below, 
claim  to  be  the  owners  each  of  one  eighth  of  the 
property  to  be  divided  which  is  worth  only  910,000, 
which  has  been  adjudged  to  the  appellees,  the  value 
is  less  than  the  amount  required  to  bring  a  ceae  here 
and  this  oourt  is  without  Jurisdiction. 

8.  The  appellant,  to  sustain  his  appeal,  must  show 
affirmatively  that  more  in  pecuniary  value  than  the 
Jurisdictional  requirement  of  this  oourt,  has  been 
adjudged  against  him. 

[No.  965.] 

Submitted  Mar.  tl,  1881.  Decided  Apr.  4, 1881. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Louisiana. 
On  motion  to  dismiss. 
The  case  is  stated  by  the  court. 
Meetrt.  Durmnt  *b  Hornor,  for  appellees. 
Mr.  Thomas  J.  Semmes,  for  appellant. 

Mr.  Cliief  Justice  Wsvite  delivered  the  opin- 
ion of  the  court: 

This,  like  Green  v.  Fitk,  just  decided  [ante, 
485],  Is  a  motion  to  dismiss  an  appeal  in  a  par- 
tition suit,  because  the  decree  appealed  from 
is  not  final,  and  also,  because  the  value  of  the 
matter  in  dispute  does  not  exceed  $6,000.  The 
appellees,  complainants  below,  claim  to  be  the 
owners  each  of  one  eighth  of  the  property  to  be 
divided,  which  it  is  admitted  is  worth  only 
$10,000.  In  the  petition  it  is  alleged  that  the 
value  of  the  annual  income  was  $5,000,  and  an 
account  of  the  revenue  is  asked  as  well  as  a 
partition.  This  suit,  like  the  other,  was  begun 
in  a  state  court,  and  removed  by  Green  to  the 
circuit  court,  where,  by  an  express  order,  it 
was  put  on  the  equity  docket  and  a  change  in 
the  pleadings  directed  so  as  to  make  it  conform 
to  rules  governing  equity  cases. 

The  decree  appealed  from  simply  adjudges 
that  the  appellees  are  the  owners  each  of  one 
eighth  the  property,  and  refers  the  matter  "To 
J.  W.  Gurley,  Esq.,  master,  to  proceed  to  a 
partition  according  to  law,  under  the  directions 
of  the  court."  As  was  decided  in  the  other 
case,  this  is  not  a  final  decree,  but  if  it  was,  we 
would  be  without  jurisdiction,  because  the  prop- 
erty only  has  been  adjudged  to  the  appellees, 
ana  the  value  of  that  is  less  than  the  amount  re- 
quired to  bring  a  case  here.  There  has  been 
no  order  even  for  an  accounting,  and  as  yet  we 
are  not  advised  there  ever  will  be  one,  much 
less  that  if  it  should  be  made,  a  balance  would 
be  found  due  from  the  appellant  sufficient  to 
make  the  value  of  the  matter  in  dispute  on  an 
appeal  by  him  such  as  our  jurisdiction  requires. 
As  the  appellant  to  sustain  his  appeal  must  show 
affirmatively  that  more  in  pecuniary  value  than 
our  jurisdictional  requirement  has  been  ad- 
judged against  him,  he  has  failed  to  make  a 
case  for  us  to  consider. 

Tfte  motion  to  diemitt  it  granted. 
True  oopy.  Test:  _ 
James  H.  MoKenney,  Clerk,  Sup.  Oourt,  U.  8. 


BOARD  OF  SUPERVISORS  OF  WAYNE 
COUNTY,  ILL.,  kt  ax.,  Plffi.  in  Brr., 

JOHN  W.  KENNICOTT  kt  au 
(See  8.  C.,  13  Otto,  6M-U8.) 

Waiver  of  jury— judgment  on  agreed) 
aget  on  supersedeas " 
1.  A  stipulation  to  submit  a  case  on  agreed  facte 
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is  a  sufficient  waiver  of  a  Jury  to  meet  the  require- 
ments of  section  648,  of  the  Revised  Statutes. 

2.  A  Judgment  on  agreed  facta,  spread  at  large  on 
the  record,  can  be  reviewed  here  on  a  writ  of  error. 

8.  Where  the  appeal  was  from  a  decree  which  sub- 
jected lands  to  the  payment  of  a  debt,  the  damages 
recoverable  on  the  supersedeas  bond  are  such  as  fol- 
lowed from  the  delay  in  the  sale  of  the  property, 
and  do  not  include  the  accumulation  of  interest  nor 
the  balance  of  the  mortgage  debt 
[No.ll9.] 

Argued  Jan.  28,  1881.   Decided  Apr.  4, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
The  case  is  fully  stated  by  the  court 
Messrs.  J.  C.  Robinson,  C.  C.  Boggs  ^ 
E.  Peecher,  for  plaintiffs  in  error. 

Messrs.  James  P.  Boot,  Samuel  J.  Crooks. 
Waiter  B.  Scales  and  &  A  Goodwin,  for  defend- 
arcs  in  error. 

Mr.  Chief  Justice  Wavite  delivered  the  opin- 
io**    ***t>  court: 

The  County  of  Wayne,  Illinois,  mortgaged  Its 
swamp  and  overflowed  lands  to  secure  an  issue 
of  bonds  by  the  Mt.  Vernon  Railroad  Com- 
pany. The  County  was  in  no  way  bound  for 
the  payment  of  the  debt  It  simply  mortgaged 
its  lands  for  the  benefit  of  the  company.  De- 
fault having  been  made  in  the  payment  of 
the  bonds,  a  suit  was  begun  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  Illinois  to  foreclose  the  mortgage. 
In  this  suit  a  decree  was  entered,  June  26, 1874, 
finding  the  amount  due  from  the  company  on 
its  bonds,  and  directing  that  the  lands  of  the 
[555]  County  be  sold  and  the  proceeds  applied  to  the 
debt  From  this  decree  the  County  appealed  to 
this  court,  giving  a  bond,  with  a  large  number  of 
persons  as  sureties  in  the  penal  sum  of  $40,000, 
conditioned  according  to  law,  for  a  supersedeas. 
At  the  October  Term,  1876,  the  decree  below 
was  affirmed  here  with  costs  and  the  cause  re- 
manded. Supervisors  v.  Kennicott,  94  U.  8., 
498  [XXIV.,  260]. 

This  was  a  suit  on  the  appeal  and  supersedeas 
bond,  the  allegations  in  the  declaration  as  to 
damages  being  as  follows: 

"A  large  amount  of  damages  hath  accrued 
to  the  said  plaintiffs  by  the  failure  of  the  said 
Board  of  Supervisors  to  make  good  their  plea, 
to  wit,  the  amount  of  one  hundred  thousand 
dollars,  consisting  of  forty  thousand  dollars  of 
interest  which  accrued  on  said  decree  during 
the  pendency  of  said  appeal,  which  is  wholly  un- 
paid, and  of  $200,000  of  said  decree  remaining 
unsatisfied  by  sale  of  the  lands  ordered  by  said 
decree, and  of  fifty  thousand  dollars  depreciation 
in  the  value  of  said  lands  during  the  pendency 
of  said  appesA,  and  of  $25,000,  attorneys'  fees 
for  attending  to  said  appeal,  and  $60,000  taxes 
on  said  lands  during  the  pendency  of  said  ap- 


The  bill  of  exceptions  shows  that  the  case 
was  submitted  to  the  court  on  an  agreed  state 
of  facts,  it  being  stipulated  "  that  pleas  proper 
in  such  case  were  on  file."  This  agreed  state- 
ment purported  to  be  signed  by  the  attorneys 
for  the  plaintiff,  the  attorney  for  the  county, 
and  the  attorney  for  the  sureties  on  the  bond. 
The  part  material  to  the  questions  presented  here 
is  as  follows: 

"It  is  further  agreed  that,  so  far  as  the  right 
of  recovery  in  this  caae  is  concerned,  it  shall  be 
See  18  Otto. 


deemed  and  considered  that  a  sale  of  the  lands 
in  the  decree  described  had  been  made  and  ap- 
proved by  the  court  before  the  commencement 
of  this  suit,  and  that  the  lands  in  the  decree  and 
mortgage  and  trust-deed  mentioned  did  not 
bring  enough  at  said  sale  to  satisfy  and  pay  the 
amount  due  the  complainant  under  the  decree, 
as  holders  of  the  bonds  of  said  railroad  com- 
pany, by  an  amount  largely  over  the  amount  of 
the  appeal  bond  in  this  cause  sued  on,  and  that 
the  interest  at  the  legal  rate  on  the  aggregate 
amount  of  the  bonds  of  the  railroad  company 
found  due  the  complainants  as  established  by  the 
decree  during  the  pendency  of  said  appeal 
would  amount  to  a  sum  largely  exceeding  the 
amount  of  the  appeal  bond  in  this  cause  sued 
on" 

It  was  further  admitted,  as  appears  of  record, 
that  the  costs  of  the  appeal  had  been  paid. 

Upon  the  facts  so  statea  and  agreed  the  court 
found  generally  for  the  plaintiffs  on  the  issue  [556] 
and  that  they  bad  sustained  damage  to  the 
amount  of  $40,000,  the  penalty  of  the  bond. 
Judgment  was  given  accordingly.  To  reverse 
that  judgment  this  writ  of  error  has  been  prose- 
cuted. 

It  is  contended  by  the  defendants  in  error 
that  the  case  cannot  be  re-examined  here  on  its 
merits,  1,  because  the  record  does  not  show 
that  a  "  stipulation  in  writing  waiving  a  Jury" 
was  filed  with  the  clerk,  as  required  by  section 
649  of  the  Revised  Statutes;  and,  2,  because  the 
finding  of  the  court  was  in  form  general,  and 
not  special,  as  required  by  section  700. 

1.  As  to  the  waiver  of  a  jury.  The  record  • 
does  contain  a  stipulation  in  writing,  signed  by 
the  attorneys  of  the  respective  parties,  submit- 
ting the  cause  to  the  court  for  trial  on  the 
agreed  facts.  As  a  case  cannot  be  submitted  to 
the  court  for  trial  without  waiving  a  jury,  a 
stipulation  to  submit,  especially  if  it  be  on 
agreed  facts,  is  of  itself  a  sufficient  waiver  to 
meet  the  requirements  of  section  649. 

2.  As  to  the  finding.  Even  before  the  Act  of 
1866,  18  Stat  at  L.,  601,  ch.  86,  sec.  4,  repro- 
duced in  sees.  649  and  700,  Rev.  Stat,  it  was 
always  held  that  a  judgment  on  agreed  facts 
spread  at  large  on  the  record  could  be  reviewed 
here  on  a  writ  of  error.  U.  8.  v.  BUason,  16 
Pet,  801;  Stimpsonv.  B.  B.  Oo.,  10 How..  846; 
Graham  v.  BaynSjlS  How.,  62  [69  U.  8.,  XV., 
2661;  Buydam  v.  Williamson,  20  How.,  484  [61 
U.  8. ,  XV. ,  980];  Campbell  v.  Boyreau,  21  How. , 
227  [82  U.  8.,  XVI.,  97];  Burr  v.  Des  Moines 
Co.,  1  Wall.,  102  [68  U.  8.,  XVTI.,  6621.  Such 
a  statement  was  considered  to  be  equivalent  to  a 
special  verdict  and  to  present  questions  of  law 
alone  for  the  consideration  of  the  court  It  is 
manifest  that  the  Act  of  1865  was  not  intended 
to  interfere  with  this  practice.  The  evident  ob- 
ject of  that  legislation  was  to  give  special  find- 
ings the  same  effect,  for  the  purposes  of  a  writ  of 
error,  as  a  special  verdict  or  an  agreed  case. 

This  record  shows  distinctly  that  the  court 
was  only  required  to  determine  whether  in  law, 
on  the  agreed  facts,  the  defendants  were  liable 
on  their  bond.  It  is  true  that  in  the  judgment 
as  entered  it  is  stated  that  the  court  found  the 
issue  in  favor  of  the  plaintiffs;  but  that,  when 
read  in  connection  with  the  bill  of  exceptions, 
is  no  more  than  a  declaration  that  the  court  i5*»7] 
found  the  law  to  be  in  favor  of  the  plaintiff  on 
the  case  as  stated. 
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Then  were  m  fact  no  pleadings  after  the  dec- 
laration, and  the  effect  of  the  stipulation  that 
pleas  proper  to  the  case  were  on  file,  was  that 
the  pleadings  presented  in  form  the  case  as 
stated  and  left  nothing  for  the  court  to  do  hut  to 
enter  judgment  thereon.  There  was  no  issue 
hut  of  law,  and  that  the  court  found  for  the 
plaintiffs.  The  same  case  is  brought  here  by 
the  record  and  we  are  entirely  satisfied  it  is  one 
wo  have  the  power  to  review. 

This  brings  us  to  the  consideration  of  the 
assignment  of  errors,  which  is  to  the  effect  that 
the  court  was  wrong  in  giving  judgment  for  the 
plaintiffs.  Section  1000  of  the  Revised  Statutes 
provides  that  when  an  appeal  "Is  a  supersedeas 
and  stays  execution,"  the  security  must  be  that 
the  appellant  "shall  prosecute  his  appeal  to  ef- 
fect, and,  if  he  fails  to  make  his  plea  good, shall 
answer  all  damages  and  costs."  In  regulating 
the  practice  under  this  statute,  we,  by  our  Rule 
29,  provide  that  in  suits  on  mortgages,  "  In- 
demnity .  .  is  only  required  in  an  amount 
sufficient  to  secure  the  sum  recovered,  for  the 
use  and  detention  of  the  property,  and  the  costs 
of  the  suit,  and  '  just  damages  for  delay,'  and 
costs  and  interest  on  the  appeal."  The  dam- 
ages to  be  answered  for  are  clearly  only  such  as 
are  incident  to  the  plea  that  fails;  that  is  to  say, 
the  appeal  that  is  taken. 

The  appeal  of  Wayne  County  was  from  a 
decree  which  subjected  its  lands  to  the  payment 
of  the  debt  of  the  railroad  company.  By  taking 
the  appeal  no  new  obligations  were  assumed  in 
respect  to  the  debt.  Clearly,  then,  the  damages 
which  the  County  and  its  sureties  bound  them- 
selves to  answer  must  have  been  such  only  as 
followed  from  the  delay  in  the  sale  of  the  prop- 
erty. That  does  not  necessarily  imply  an  obli- 
gation to  pay  the  balance  which  remains  of  the 
mortgage  debt  after  the  entire  proceeds  of  the 
lands  have  been  applied  to  its  satisfaction. 

In  Jerome  v.  McCarter,  21  Wall.,  82  1,88  U.S., 
XXII.,  5171,  we  held  that  our  rule  did  not  re- 
quire security  for  the  payment  of  all  the  accu- 
mulation of  interest  on  the  mortgage  debt  pend- 
[558]  ing  the  appeal,  but  only  indemnity  against  loss 
by  reason  of  such  accumulation,  the  amount 
oi  which  would  depend  in  each  case  on  its  own 
facts. 

The  damages  In  this  case  claimed  by  the 
plaintiffs  are:  1,  for  interest  on  the  debt  which 
accrued  during  the  appeal ;  2,  the  balance  of 
the  decree  which  remained  unsatisfied  after  the 
sale;  8,  depreciation  in  the  value  of  the  lands; 
4,  attorney's  fees;  and  5,  taxes  on  the  lands. 
No  claim  is  mode  for  the  use  and  detention 
of  the  property  otherwise  than  in  this  way. 
The  agreed  case  shows  that  there  was  an  accu- 
mulation of  interest  on  the  debt  during  the 
appeal,  largely  exceeding  the  penalty  of  the 
bond,  and  that  a  balance  of  the  mortgage  debt, 
also  much  more  than  the  penalty  of  the  bond, 
was  left  unpaid  when  the  proceeds  of  the  sale 
had  all  been  applied  in  accordance  with  the 
terms  of  the  decree.  This  is  the  extent  of  what 
was  agreed  on.  There  is  no  statement  that  the 
lands  bad  depredated  in  value  or  that  taxes  had 
accumulated.  Neither  is  it  stated  that  any  loss 
had  actually  accrued  to  the  appellees  by  reason 
of  the  stay  of  sale.  So  far  as  appears,  the  lands 
may  have  increased  in  value  to  an  amount 
larger  than  the  accumulation  of  interest,  and 
the  taxes  may  have  been  paid.   The  single 
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question,  therefore,  was  presented  to  the  court, 
whether  on  the  agreed  facts  the  County  and  its 
sureties  were  liable  in  law  to  the  extent  Of  then- 
bond  for  the  accumulation  of  interest  or  the 
balance  of  the  mortgage  debt.  The  judgment 
was  to  the  effect  that  they  were.  In  this  we 
think  there  was  error.  Upon  the  agreed  facta 
no  damages  had  resulted  from  the  appeal  for 
which  the  County  could  in  law  be  required  to 
answer,  and  the  judgment  should  have  been 
for  the  defendants. 

There  were  other  rulings  presented  by  the 
bill  of  exceptions,  but  as  upon  the  Whole  case  as 
made  there  can  be  no  recovery,  we  have  con- 
sidered it  unnecessary  to  state  them. 

The  judgment  of  the  Circuit  Court  ie  reverted 
and  the  cause  remanded,  for  further  proceeding* 
to  be  had  therein  not  ineoneietent  with  this  opin- 
ion. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited— 106  U.  8.,  686;  107  U.  8.,  880 ;  118 U.  8^  007. 


COUNTY  OP  WILSON,  STATE  OF  TEN-  [770] 
NE8SEE,  Plff.  in  Err., 
v. 

THIRD  NATIONAL  BANK  OP  NASH- 
VILLE, TENNES8EE. 

(See  8.  C,  18  Otto,  770-779.) 

Jurisdiction  of  Circuit  Courts— county  bonds,  ne- 
gotiable—demurrer— ■statute— county  bonds — 
subscription  to  stock. 

L  The  Circuit  Courts  have  Jurisdiction  of  suits 
brought  by  or  against  a  national  bank,  without  re- 
gard to  the  citizenship  of  the  parties. 

2.  County  bonds,  payable  to  a  railroad  oompany 
or  holder.  If  the  bonds  are  transferred  by  the  signa- 
ture of  the  president  of  the  oompany,  are  negotia- 
ble, and  after  transfer  may  be  sued  upon  by  the 
holder. 

3.  Where  all  the  defenses  set  up  in  pleas  to  which 
a  demurrer  was  sustained  wore  allowed  to  be  made 
under  the  other  pleas,  it  is  wholly  immaterial 
whether  the  court  waa  right  or  wrong  In  Its  Judg- 
ment on  the  demurrer. 

4.  What  fa  implied  in  a  statute  ie  as  much  a  part  of 
it  as  what  is  expressed. 

8.  The  power  of  the  County  of  Wilson,  Tennessee, 
under  the  state  Act  of  Dee.  1ft,  1807,  to  issue  bond* 
In  payment  of  stock  taken  by  it  in  the  Tennessee 
and  Pacific  Railroad  Company,  is  beyond  Question. 

ft.  The  Tennessee  law  does  not  require  that  there 
shall  be  a  final  and  definite  survey  and  location  of 
the  road,  nor  an  estimate  of  the  quantity  of  grad- 
ing, before  an  election  to  held  to  decide  whether  or 
not  a  county  shall  subscribe  stock. 

[No.  861.] 

Submitted  Jan.  18,  1881.  Decided  Apr.  4, 1881. 

Pf  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 
The  case  is  fully  stated  by  the  court. 
Messrs.  R.  B.  TJiompeon,  billiard  Thompson, 
Joseph  S.  Fowler,  and  Andrew  McCain, 
for  plaintiff  in  error. 

Mr.  R.  MoPhail  Smith,  for  defendant  in 
error. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court:  rTT1l 

OnDecemberie,  1887,  the Legialature of  the  lTT1l 
State  of  Tennessee  passed  "  An  Act  to  Incorpo- 
rate the  Lebanon  &  Gallatin  Railway,  and  for 
Other  Purposes.'' 
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Section  8  of  the  Act  provided  that  the  twen- 
ty-six persons  named  in  section  1  should  select 
by  ballot  five  of  their  number  to  open  books 
for  subscription  to  the  stock  of  the  Lebanon 
ft  Gallatin  Railway  Company,  and  to  apply 
to  counties  and  municipalities  for  subscriptions 
thereto.  Section  4  declared  that  such  subscrip- 
tions might  be  payable  in  county  and  municipal 
bonds. 

Section  19  declared  as  follows :  "  The  five 
commissioners  provided  for  in  the  8d  section 
may  apply  to  the  county  courts  of  Sumner  and 
Wilson  Counties  and  to  the  corporate  author- 
ities of  the  Towns  of  Lebanon  and  Gallatin  for 
subscription  to  the  capital  stock  of  the  com- 
pany, payable  in  the  bonds  of  said  counties  and 
towns,  running  not  less  than  ten  nor  more  than 
thirty  years,  bearing  six  per  cent  interest  pay- 
able semi-annually;  and  upon  said  application 
being  made  in  writing,  the  county  courts  and 
corporate  authorities  shall  cause  an  election  to 
be  held  under  the  laws  now  in  force  regulating 
elections  for  county  and  corporate  officers,  first 
causing  thirty  days'  notice  of  the  day  of  such 
election,  the  amount  of  stock  to  be  subscribed, 
for  what  purpose  and  how  and  when  payable, 
to  be  given  as  required  in  county  and  corporate 
elections." 

Section  85  of  the  Act  declared  "  That  the 
provisions  of  chapter  8,  article  8,  of  the  Code 
(of  Tennessee)  shall  be  in  force,  and  said  com- 
pany shall  have  the  benefit  of  the  same  except 
so  far  as  modified  or  changed  by  this  Act" 

  These  provisions  of  the  Act  were  by  section 

40  extended  to  the  Tennessee  &  Pacific  Rail- 
road Company. 

Chapter  8,  article  8,  of  the  Code  of  Tennes- 
see provided  as  follows : 

"  Sec.  1142.  Any  county  *  *  *  may  sub- 
scribe to  stock  to  an  amount  not  exceeding  in 
the  aggregate  one  fifteenth  of  its  taxable  prop- 
erty nor  more  than  one  million  dollars  in  rail- 
roads running  to  or  contiguous  thereto,  upon 
the  following  terms  and  conditions. 

Sec.  1148.  The  approbation  of  the  legal 
voters  of  the  county  *  *  *  to  the  proposed  sub- 
scription must  be  first  obtained  by  election  held 
by  the  sheriff  in  the  usual  way  in  which  pop- 
ular elections  are  held. 

Sec  1144.  Che  election  may  be  ordered  by 
the  county  court  upon  the  application,  in  writ- 
ing, of  the  commissioners  appointed  to  open 
subscription  books  for  the  stock  of  such  road, 
or  of  the  board  of  directors  if  the  company  is 
organized. 

Bee.  1145.  Before  such  application  can  be 
made,  the  entire  line  of  the  road  in  which  the 
stock  is  proposed  to  be  taken,  shall  be  surveyed 
by  a  competent  engineer,  and  substantially  lo- 
cated by  designating  the  termini  and  approx- 
imating the  general  direction  of  the  road,  and 
an  estimate  of  the  grading,  embankment  and 
masonry  made  by  the  engineer  under  oath,  and 
filed  with  the  application. 

Sec  1140.  The  money  raised  under  the  pro- 
visions of  this  article  shall  be  expended  within 
the  county  in  which  such  stock  is  taken,  or  as 
near  thereto  as  practicable. 

Sec  1150.  As  soon  as  the  stock  is  subscribed, 
h  is  the  duty  of  the  county  court  to  levy  a  tax 
upon  the  taxable  property,  privileges  and  per- 
sons liable  by  law  to  taxation  within  the  county  „ 
sufficient  to  meet  the  installments  of  subscrip- 
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I  tion  as  made  and  the  cost  and  expenses  of  col- 
lection, which  tax  shall  be  levied  and  collected 
like  other  taxes. 

Sec  1151.  The  revenue  collector  or  any 
other  person  may  be  appointed  by  the  county 
authorities  to  collect  the  railroad  tax,  who  shall 
first  give  bond  with  good  security  in  double  the 
amount  of  the  installment  proposed  to  be  re- 
ceived, payable  to  the  State  and  conditioned  to 
discharge  the  duties  of  the  office  and  faithfully 
collect  and  pay  over  to  the  railroad  company 
such  railroad  tax." 

The  suit  was  brought  by  the  Third  National 
Bank  of  Nashville,  Tennessee,  upon  two  hun- 
dred and  ninety-four  bonds  for  $50  each,  issued, 
as  the  plaintiff  claimed,  by  the  County  of  Wil- 
son under  authority  of  the  laws  above  cited.  I  • 78  J 
The  bonds  were  all  of  the  same  tenor  and  effect. 
The  following  is  a  copy  of  one  of  them: 
"  United  States  op  America. 

State  of  Tennessee      County  of  Wilson. 
Six-per-cont  Bond. 
Subscription  to  the  Tennessee  &  Pacific  Rail- 
road Company. 

Enow  all  men  by  these  presents,  that  the  Conn- 

S7  of  Wilson,  in  the  State  of  Tennessee,  is  in- 
ebted  to  the  Tennessee  A  Pacific  Railroad  Com- 
pany, or  the  holder  hereof,  if  this  bond  is  trans- 
ferred by  the  signature  of  the  president  of  said 
company,  at  the  office  of  the  treasurer  of  said 
County,  in  the  City  of  Lebanon,  on  the  first  day 
of  January,  1879,  with  interest  thereon  at  the 
rate  of  six  per  cent  per  annum,  on  the  first  day 
of  January  and  July  ensuing  the  date  hereof, 
until  the  principal  sum  is  paid,  upon  the  presen- 
tation and  surrender  of  the  interest  warrants 
hereto  attached  at  the  said  office  of  the  treasurer 
of  Wilson  County,  State  of  Tennessee;  this  be- 
ing one  of  a  series  of  bonds  in  all  amounting  to 
§800,000,  issued  for  stock  in  the  Tennessee  A 
Pacific  Railroad  Company. 

In  testimony  whereof,  the  county  judge  of 
said  County  hereunto  sets  his  name  and  causes 
the  seal  of  the  said  County  of  Wilson  to  be  af- 
fixed, with  the  attestation  of  the  clerk  of  said 
County,  this  first  day  of  January,  1869. 

W.  H.  Goodwin,  Judge  Gaunt*  Court. 
3.  S.  McClain,  Clerk." 
The  bonds  were  all  indorsed  as  follows: 
"  For  value  received,  this  bond  is  transferred 
to  bearer. 

Geo.  Maury,  President  Ten*.  &  Pacific  B. 
K  Co." 

The  defendant  demurred  to  the  declaration. 
The  grounds  of  demurrer  were:  first,  because 
the  court  had  no  jurisdiction  of  the  case;  and 
second,  because  no  right  of  action  on  said  bonds 
was  shown  by  the  declaration  to  have  accrued 
to  the  plaintiff. 

The  demurrer  was  overruled. 

The  defendant  thereupon  filed  twelve  pleas. 
Demurrers  were  filed  to  all  of  them,  and  were 
sustained  as  to  the  4th,  5th,  6th,  7th,  8th,  9th 
and  10th,  and  overruled  as  to  the  other* 

The  9th  plea,  upon  which  defendant  -pedally  [7741 
relied,  and  which  contained  the  substance  of  all 
the  other  pleas  to  which  the  demurrer  was  sus- 
tained, read  as  follows: 

"  And  for  a  further  plea  to  said  first  count  in 
plaintiff's  declaration  defendant  says  that  before 
application  was  made  by  any  authorized  con; 
miasioners  or  by  the  president  and  directors  e* 
the  Tennessee  &  Pacific  Railroad  Company  to 
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the  county  court  of  said  County  of  Wilson,  to  or- 
der an  election  to  obtain  the  approbation  of  the 
legal  voters  of  said  Wilson  County  to  any  pro- 
posed subscription  of  stock  in  said  company,  no 
surrey  of  the  entire  line  of  said  road  had  been 
made  by  a  competent  engineer,  and  the  said  road 
had  not  been  substantially  located  by  designat- 
ing the  termini  thereof  and  approximating  the 
general  direction  thereof,  and  no  estimate  of  the 
grading,  embankment  and  masonry  by  a  com- 
petent engineer  of  the  entire  road  had  been 
made,  and  of  all  said  facts  the  plaintiff  had*act- 
ual  notice  when  it  obtained  the  said  bonds;  and 
it  does  not  appear,  upon  the  face  of  said  bonds 
or  any  of  them,  upon  what  authority  they  were 
executed  and  delivered  to  the  said  company 
other  than  that  of  the  ministerial  officers  whose 
signatures  appear  thereto;  and  this  defendant  is 
ready  to  verify." 

The  ground  of  demurrer  to  this  plea  was  that 
it  was  virtually  the  v'«a  of"  rum  est  factum  and 
was  not  sworn  to. 

Upon  the  trial  of  the  case  the  plaintiff  offered 
in  evidence  the  bonds  on  which  the  suit  was 
brought,  and  proved  their  execution  by  the  offi- 
cer whose  official  signature  was  appended  to 
them,  and  by  the  impression  on  them  of  the  coun- 
ty seal,  and  proved  the  indorsement  of  them  by 
George  Maury,  the  President  of  the  Tennessee 
&  Pacific  Railroad  Company.  The  plaintiff  also 
read  the  Acts  of  the  Legislature  of  Tennessee 
above  mentioned,  and  rested. 

Thereupon  the  defendant  introduced  one  Fal- 
conett,  who  testified  that  he  was  engineer  of  the 
Tennessee  &  Pacific  Railroad  Company;  that  as 
such  engineer  he  had  made  an  experimental  sur- 
vey of  the  entire  line  of  the  road  from  Nashville 
to  Knox ville,  before  any  application  was  made 
to  the  defendant  County  to  order  an  election,  as 
provided  by  the  statute,  to  determine  whether 
said  County  should  subscribe  to  the  capital  stock 
of  said  company,  and,  if  so,  on  what  terms  said 
subscription  should  be  made;  that  said  survey 
[7751  °f  *81  miles  was  not  final,  but  that  by  it  the  line 
was  substantially,  and  the  main  points  of  said 
road  definitely,  located,  and  an  approximate  es- 
timate of  the  cost  of  said  road  made;  that  he  aft- 
erwards hod  located  finally  and  definitely  about 
one  half  of  said  entire  line  and  made  a  report 
thereof  to  the  directors  of  said  company. 

It  was  after  this  report  that  application  was 
made  to  the  defendant  County,  as  per  statute  in 
that  case  made  and  provided,  to  order  an  elec- 
tion and  subscribe  stock,  etc.,  for  the  payment 
of  which  the  bonds  sued  on  were  issued. 

The  plaintiff,  in  rebuttal,  proved  the  payment 
of  interest  on  the  bonds  by  the  County  for  sev- 
eral years.  This  was  all  the  evidence  in  the  case. 

The  court  charged  the  jury  as  follows: 

"1.  That  the  defendant  County  had " 
tive  authority  to  issue  the  bonds  declared  on, 
upon  the  conditions  prescribed  in  the  Acts  hav- 
ing reference  to  the  matter,  and  that  if  the  jury 
find  from  the  evidence  adduced  in  the  case, that 
said  bonds  had  been  issued  by  the  county  judge 
and  clerk  as  alleged  and  verified  by  the  county 
seal,  and  that  pWn  tiff  was  a  bona  fide  holder  for 
value  without  notice  that  the  same  was  issued 
by  virtue  of  an  election  ordered  and  held  before 
a  final  and  definite  survey  and  location  of  the 
line  of  said  road  had  been  made,  the  same  would 
be  valid  in  the  plaintiffs  hands,  and  the  jury 
ought  to  find  a  verdict  against  defendant. 

490 


Oct.  Term, 

2.  That  if  the  evidence  of  Falconett  were 
true,  the  condition  contained  in  the  Acts  afore- 
said, requiring  a  survey  and  location  of  the  line 
of  said  road  and  an  estimate  of  the  cost  thereof 
made  before  an  election  to  determine  whether 
the  County  should  subscribe  stock  in  said  rail- 
road, etc.,  could  be  lawfully  ordered  and  held, 
had  been  substantially  complied  with, and  there 
was  nothing  in  Folconett's  testimony  militating 
against  plaintiffs  right  to  recover. 

The  Jury  found  a  verdict  for  the  plaintiff , on 
which  Judgment  was  rendered.  To  reverse  this 
judgment  this  writ  of  error  is  brought. 

The  plaintiff  in  error  claims  that  it  is  appa- 
rent on  the  face  of  the  declaration  that  the  Cir- 
cuit Court  was  without  jurisdiction,  because 
both  the  parties  were  citizens  of  the  State  of  [7731 
Tennessee.  1  J 

Section  629  of  the  Revised  Statutes  of  the 
United  States  declares  that  the  Circuit  Courts 
shall  have  original  jurisdiction  as  follows:  * 
*  *  *  "Tentli.  Of  all  suits  by  or  against  any 
banking  association  established  in  the  district 
in  which  the  court  is  held  under  any  law  pro- 
viding for  national  banking  associations." 

This  section  gives  the  Circuit  Courts  jurisdic- 
tion of  suits  brought  by  or  against  a  national 
bank,  without  regard  to  the  citizenship  of  the 
parties,  and  it  has  been  so  held  by  this  court. 
Kennedy  v.  Gibson,  8  Wall.,  498  [75  U.  S., 
XIX.,  4761. 

The  jurisdiction  of  the  Circuit  Court  was, 
therefore,  clear. 

The  plaintiff  in  error  next  claims  that  the 
bonds  sued  on  were  not  negotiable  paper  and, 
therefore,  the  plaintiff  below  showed  no  right 
of  action  in  itbolf . 

In  order  to  mak«  a  promissory  note  or  other 
obligation,  for  the  absolute  payment  of  a  sum 
certain,  on  a  certain  day,  negotiable,  it  is  not 
essential  that  it  should  in  terms  be  payable  to 
bearer  or  order.  Any  other  equivalent  expres- 
sions demonstrating  the  intention  to  make  it  ne- 
gotiable will  be  of  equal  force  and  validity. 
Com.  Dig.  Merchant,  F.,5;  3  Kent,  Com.,lect. 
44,  p.  77 ;  Chit.  Bills,  ch.  5,  p.  180,  8th  ed. ; 
Bayley,  Bills,  120,  5th  ed.-  Storey,  Prom.  N., 
sec.  44. 

The  purpose  of  the  plaintiff  in  error,  that  the 
bonds  on  which  the  suit  is  brought  should  be 
negotiable  is  perfectly  clear.  They  are  payable 
to  the  railroad  company,  or  holder,if  the  bond  is 
transferred  by  the  signature  of  the  president  of 
the  company. 

This  is  equivalent  to  making  the  bonds  pay- 
able to  the  company  or  order,  provided  the 
"order"  or  indorsement  is  made  by  the  president 
of  the  company.  The  bonds  bear  the  indorse- 
ment of  the  president  transferring  them  to 
bearer.  On  what  ground  their  negotiability  can 
be  denied,  it  is  difficult  to  imagine.  They  are 
in  precisely  the  same  plight  as  a  promissory  note 
payable  to  order  and  indorsed  in  blank  or  to 
bearer,  the  title  to  which  passes  by  mere  deliv- 
ery. Chit.  Bills,  252,  258,  8th  ed. ;  Bayley, 
Bills,  ch.  1,  sec.  10.  p.  81,  5th  ed. 

It  is  next  objected  that  the  court  erred  in  sus- 
taining the  demurrer  of  the  plaintiff  to  the  17771 
fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  and  1 
tenth  pleas. 

It  is  quite  evident,  however,  :rom  the  record, 
that  all  the  defenses  set  up  in  these  pleas  were 
allowed  to  be  mode  under  the  other  pleas,  to 
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-which  the  demurrers  were  overruled.  Whether 
the  court  was  right  or  wrong  in  its  judgment 
on  the  demurrers  is,  therefore,  entirely  Imma- 
terial. ' '  There  must  be  some  injury  to  the  party 
to  make  the  matter  generally  assignable  as  er- 
ror." Oreenleaf  v.  Birth  5  ret.,  182;  Randon 
v.  Toby,  11  How.,  498. 

It  is  next  alleged  as  error  that  the  court  in- 
structed the  jury  that  the  County  of  Wilson  bad 
legislative  authority  to  issue  the  bonds  sued  on, 
upon  compliance  with  the  conditions  prescribed 
by  the  law. 

There  is  certainly  no  express  provision  in 
chapter  8  article  8  of  the  Code  which  authorizes 
the  issue  of  bonds.  It  has  been  so  twice  held  by 
the  Supreme  Court  of  Tennessee.  Justices  of 
Campbell  Co.  v.  R.  R.  Co.,  6  Cold.,  598;  State 
v.  Anderson,  8  Baxter,  249.  The  implication 
against  the  power  to  issue  bonds  is  very  per- 
suasive. The  Act  contemplates  the  payment  of 
the  stock  subscribed  for  in  installments,  and 

Erovides  the  means  of  payment,  as  they  fall  due, 
y  a  special  tax.  The  bond  of  the  officer  who 
collects  this  tax  requires  him  to  pay  it  over  to 
the  railroad  company.  If  the  purpose  of  the 
Act  had  been  to  authorize  the  payment  of  the 
stock  in  bonds,  the  County,  after  paying  in 
bonds,  would  not  have  been  required  to  pay 
over  to  the  railroad  company  the  railroad'  tax 
collected  to  satisfy  the  bonds.  In  other  words, 
the  County  would  not  have  been  required  to  pay 
twice  for  its  stock;  once  in  bonds  and  once  in 
money.  See  Wells  v.  Pontotoc  Co.,  decided  at 
the  present  Term  [ante,  122]. 

But  the  Act  of  December  16, 1867,  to  incor- 
porate the  Lebanon  &  Gallatin  Railway  Com- 
pany, some  of  the  provisions  of  which  have 
been  stated,  clearly  implies  the  power  in  the 
county  authorities  to  subscribe  stock  in  the  Ten- 
nessee &  Pacific  Railroad  Company,  and  to  is- 
sue bonds  in  payment  thereof. 

Section  4  declares  that  subscriptions  to  the 
capital  stock  of  the  railroad  company  may  be 
taken  in  county  bonds,  and  section  19  author- 
izes the  commissioners  provided  for  in  section 
8  to  apply  for  a  subscription  to  the  capital  stock 
of  the  railroad  company,  payable  in  the  bonds 
of  the  County,  whereupon  the  county  author- 
ities are  required  to  cause  an  election  to  be  held, 
first  causing  thirty  days*  notice  of  such  election, 
the  amount  of  stock  to  be  subscribed,  for  what 
purpose,  and  how  and  when  payable,  to  be 
given,  as  required  in  county  elections. 

There  can  scarcely  be  a  stronger  implication 
of  the  power  to  issue  bonds. 

What  Is  implied  in  a  statute  is  as  much  apart 
of  it  as  what  is  expressed.  U.  8.  v.  Babbit,  1 
Black,  01T06  U.  8.,  XVII.,  961;  Oelpcke  v.  Du- 
buque, 1  Wall.,  220  [68  U.  8.,  XVIL,  530]. 

We  think,  therefore,  that  the  power  of  the 
county,  under  the  Actcf  December  16, 1867,  to 
issue  bonds  in  payment  of  stock  taken  by  it  in 
the  Tennessee  &  Pacific  Railroad  Company  is 
beyond  question,  and  that  the  Circuit  Court  did 
not  err  in  saying  to  the  jury  that  such  power 
existed. 

Plaintiff  in  error  claims  next  that  there  was 
evidence  tending  to  show  that  the  bonds  in  suit 
were  issued  by  virtue  of  an  election  ordered 
and  held  before  a  final  and  definite  survey  and 
location  of  the  railroad  had  been  made,  and  that 
the  court  erred  in  instructing  the  jury  that,  if 
flee  18  Otto. 


plaintiff  was  a  bona  fide  holder  without  notice 
of  that  fact,  the  bonds  would  be  valid  in  his 
hands,  and  there  should  be  a  verdict  against  de- 
fendant. 

The  charge  was  not  erroneous,  -oe  cause  the 
law  does  not  require  that  there  shall  be  a  final 
and  definite  survey  and  location  of  the  road  be- 
fore an  election  is  held  to  decide  whether  or 
not  the  county  shall  subscriue  stock.  Its  re- 
quirement is  that  the  entire  Vine  of  the  road 
shall  be  surveyed  by  a  competent  engineer,  and 
substantially  located  by  designating  the  termini 
and  approximating  the  general  direction  of  the 
road.  The  evidence  of  Falconett,  the  engineer, 
showed  that  this  had  been  done. 

The  law  even  contemplated  that  this  survey 
might  be  made  before  the  railroad  company  was 
organized,  for  it  declared  that  the  application 
to  the  county  authorities  to  order  an  election 
might  be  made  by  the  commissioners  appointed 
to  open  subscription  books  for  the  stock  of  such 
road,  or  by  the  board  of  directors  if  the  com- 
pany was  organized.  It  would  be  a  strange  en- 
actment indeed  which  should  require  a  final 
and  definite  survey  and  location  of  the  line  of 
a  railroad  before  any  company  had  been  or-  [779] 
ganized  to  construct  it. 

The  next  complaint  of  the  plaintiff  in  error 
has  reference  to  the  charge  of  the  court  to  the 
effect  that,  if  the  evidence  of  Falconett,  the  en- 
gineer, were  true,  the  election  to  decide  wheth- 
er the  County  would  subscribe  to  the  stock  of 
the  railroad  company  was  lawfully  held. 

The  contention  of  the  plaintiff  in  error  seems 
to  be  that  before  application  could  be  made  to 
the  county  authorities  to  order  an  election  to 
decide  whether  or  not  the  County  should  sub- 
scribe to  the  stock  of  the  railroad  company,  an 
estimate  in  linear  and  cubic  feet  and  yards  of 
the  embankment,  grading  and  masonry  should 
be  made,  on  oath,  and  filed  with  the  applica- 
tion. It  is  asserted  that  no  such  estimate  oC 
quantity  was  made,  but  merely  an  estimate  of 
the  cost,  and  that  this  was  not  a  compliance 
with  the  law. 

We  think  the  Circuit  Court  gave  a  correct 
construction  of  the  law  in  instructing  the  jury 
substantially  that  it  was  an  estimate  of  the  cost 
and  not  of  the  quantity  of  the  grading,  embank- 
ment and  masonry  that  was  required  to  be 
made  by  the  engineer.  The  point  upon  which 
information  was  necessary  to  enable  the  people 
of  the  County  to  vote  intelligently  on  the  ques- 
tion whether  or  not  they  should  subscribe  to 
the  stock  of  the  railroad  company  was  what 
would  the  road  cost,  and  not  how  many  yards 
of  embankment  or  excavation  or  what  quanti 
ty  of  masonry  would  be  required  to  construct 
it. 

If  we  are  right  in  these  views,  then  all  the 
conditions  precedent  upon  authority  of  which 
the  power  to  issue  bonds  depended  were  per- 
formed and,  there  being  legislative  authority 
for  the  issue  of  the  bonds  upon  such  perform- 
ance, no  valid  objection  can  be  raised  to  their 
enforcement. 

We  can  find  no  error  in  the  record,  and  the 
judgment  of  the  Circuit  Court  mutt  be  affirmed. 


True  oopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 
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VITAL  JARROLT,  Piff.  in  Err., 

9. 

CITY  OP  MOBERLY. 

(8ee8.C.,13Otto,680-ML) 

Void  Missouri  Act— donations  to  railroad  com- 
panies— void  city  bonds. 

L  The  Missouri  Act  of  Mar.  18,  1870,  entitled  "An 
Act  to  Authorise  Cities  and  Towns  to  Purchase 
Lands,  and  Donate,  Lease  or  Sell  the  Same  to  Bail- 
road  Companies,"  is  in  conflict  with  section  14,  of 
article  11,  of  the  Constitution  of  Missouri. 

2.  The  Missouri  Act  of  Feb.  18, 1878,  forbidding  the 
officers  of  a  county,  city  or  town  to  loan  its  credit 
without  the  previous  assent  of  Its  voters,  was  not  an 
authority  to  loan  it  when  such  assent  was  given. 

&  Bonds  issued  by  a  City  in  Missouri  for  the  pur- 
chase of  lands  to  be  donated  to  a  railway  company 
for  machine  shop  purposes,  held  to  be  void. 
[No!l73.] 

Argued  Jan.  4. 1881.     Decided  Apr.  11, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri. 


Statement  of  the  case,  by  Mr.  Justice  Fieldt 

The  plaintiff  is  a  citizen  of  the  State  of  Illi- 
nois. The  defendant  is  the  City  of  Moberly,  a 
municipal  corporation  of  the  State  of  Missouri, 
[ooi  J  This  action  was  brought  to  recover  judgment 
upon  several  interest  coupons,  originally  an- 
nexed to,  but  now  detached  from  bonds  issued 
by  the  City  for  the  purchase  of  lands,  consist- 
ing of  two  hundred  acres,  to  be  donated  to  the 
St.  Louis,  Kansas  City  and  Northern  Railway 
Company,  for  "machine  shop  purposes."  The 
petition,  which  is  the  designation  given  to  the 
first  pleading  in  the  action,  avers  that  on  the 
first  of  May,  1872,  the  City  issued  fifty  bonds, 
similar  in  form,  differing  only  in  their  numbers, 
each  for  $500,  to  each  of  which  twenty  coupons 
were  attached,  each  for  the  sum  of  $25,  payable 
on  the  first  day  of  November  and  May  of  each 
year,  and  numbered  from  one  to  twenty;  and  it 
sets  forth  a  copy  of  one  of  the  bonds  and  cou- 
pons, as  follows: 

"Moberly  machine  shop  bonds. 
No.  .]   United  States  of  America  [$500. 

Enow  all  men  by  these  presents  that  the 
'  municipal  corporation  of  the  inhabitants  of  the 
Town  of  Moberly,"  in  the  County  of  Randolph, 
in  the  State  of  Missouri,  acknowledges  itself  in- 
debted and  firmly  bound  to  W.  F.  Burrows  or 
bearer  in  the  sum  of  five  hundred  dollars,  in 
current  funds,  which  sum  the  said  inhabitants 
of  the  Town  of  Moberly  hereby  promise  to  pay 
to  the  said  W.  F.  Burrows  or  bearer,  at  the  Bank 
of  America,  in  the  City  of  New  York,  ten  years 
after  the  date  of  this  bond,  together  with  inter- 
est thereon  from  date  at  the  rate  of  ten  per  cent 
per  annum,  which  interest  shall  be  paid  semi- 
annually, in  current  funds,  on  the  presentation 
and  surrender  at  said  bank  of  the  annexed  cou- 
pons as  they  severally  become  due  and  payable, 
but  this  bond  is  payable  at  the  option  of  the  said 
inhabitants  of  the  Town  of  Moberly  at  any  time 
after  three  years  from  the  date  hereof,  and  is 
payable  only  by  a  special  tax  on  all  the  real  es- 
tate and  personal  property  lying  and  being  with- 
in the  corporate  limits  of  said  town. 

This  bond  is  issued  in  pursuance  of  an  elec- 
tion held  in  said  town  on  the  26th  day  of  March, 
A.  D.  1872,  to  decide  whether  said  town  should 
purchase  and  donate  to  the  St  Louis,  Kansas 
City  and  Northern  Railway  Company  two  hun- 


dred acres  of  land  for  machine  shop  purposes,  r_„01 
the  result  of  said  election  being  two  hundred  I  "8*1 
and  twenty-eight  votes  for  the  purchase  and  do- 
nation ana  one  vote  against  the  purchase  and 
donation;  and  in  pursuance  to  orders  of  the 
board  of  trustees  of  the  inhabitants  of  the  Town 
of  Moberly,  made  on  the  eighteenth  day  of 
April,  A.  D.  1872,  which  orders  were  made  in 
accordance  with  an  Act  of  the  General  Assembly 
of  the  State  of  Missouri,  entitled  'An  Act  to  Au- 
thorize Cities  and  Towns  to  Purchase  Lands 
and  to  Donate,  Lease  or  Sel1  the  Same  to  Rail- 
road Companies,'  approved  March  18,  A.  D. 
1871. 

In  witness  whereof,  the  said  inhabitants  of 
the  Town  of  Moberly  have  executed  this  bond, 
by  the  chairman  of  the  board  of  trustees  of  said 
town  signing  his  name  thereto,  and  by  the  clerk 
of  said  ooard  of  trustees,  by  order  of  said  board, 
attesting  the  same  and  affixing  thereto  his  signa- 
ture and  the  seal  of  said  corporation,  in  the 
Town  of  Moberly.County  of  Randolph,  State  of 
Missouri,  on  the  first  day  of  May,  1872. 

J.  B.  Freeman, 
Cliairman  of  the  Board  of  Trustees 
of  ttie  In!  clitants  of  the  Town  of  Moberly. 
Attest: 

[seal.]   J.  W.  Dorset,  Clerk." 

"Coupon  Ho.  1. 

Moberi-y.  Randolph  County,  Missouri. 
$25J  J$26. 

The  municipal  corporation  of  the  inhabitants 
of  the  Town  of  Moberly  will  pay  the  bearer,  at 
the  Bank  of  America,  in  the  City  of  New  York, 
twenty-five  dollars,  on  the  first  day  of  May, 
1872,  being  six  months'  interest  on  bond  No. 
 ,  for  $500.00      J.  W.  Dorsey,  Clerk." 

The  petition  also  avers  that  the  plaintiff  i* 
the  holder  of  coupons  amounting  to  $4,200, 
originally  annexed  to  these  bonds,  but  now  de- 
tached from  them,  which  are  due  and  unpaid, 
for  which  sum  he  asks  judgment.  To  the  pe- 
tition the  defendant  demurred  on  the  ground,, 
among  other  things,  that  the  Act  of  the  Legis- 
lature under  which  the  bonds  were  issued  is  in 
conflict  with  the  Constitution  of  the  State,  and 
that  the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  court  sus- 
tained the  demurrer,  and  the  plaintiff  electing 
to  stand  upon  his  petition,  final  judgment  was 
entered  thereon  for  the  defendant. 

The  Judges,  however,  were  divided  in  opin- 
ion upon  the  questions  raised  by  the  demurrer, 
and,  in  accordance  with  the  statute,  have  certi- 
fied, for  the  decision  of  this  court,  the  follow-  [SS3] 
inc  points  upon  which  they  differed,  namely: 

First.  Whether  the  Act  of  March  18,  1870, 
entitled ' '  An  Act  to  Authorize  Cities  and  Towns 
to  Purchase  Lands  and  Donate,  Lease  or  Sell 
the  Same  to  Railroad  Companies,''  recited  in 
the  bonds,  is  in  conflict  with  section  14  of  arti- 
cle 11  of  the  Constitution  of  Missouri. 

Second.  Whether  the  petition  states  a  valid 
and  sufficient  cause  of  action. 

The  Act  of  March  18,  1870,  uno/r  which  the 
bonds  were  issued,  declares  that  "  It  shall  be 
lawful  for  the  council  of  any  city  or  the  trust- 
ees of  any  incorporated  town,  to  purchase  lands 
and  to  donate,  lease  or  sell  the  same  to  any  rail- 
road company,  upon  such  terms  and  conditions, 
as  such  board  may  deem  proper,  and  for  the 
purposes  of  assisting  and  inducing  such  railroad, 
company  to  locate  and  build  machine  shops  or 
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other  improvements  upon  such  lands;  and  for 
such  purposes  to  levy  taxes  upon  the  taxable 
property  of  such  city  or  town,  and  to  borrow 
money  and  to  issue  the  bonds  of  such  city  or 
town  for  such  purposes:  Provided  a  majority 
of  the  qualified  voters  of  such  town  or  city,  at 
a  special  election  to  be  held  therein,  shall  assent 
to  such  purchase  and  donation." 

The  14th  section  of  article  11  of  the  Constitu- 
tion of  Missouri  of  1865,  with  which  it  was  con- 
tended the  Act  conflicted,  declares  that  "  The 
General  Assembly  shall  not  authorize  any  coun- 
ty, city  or  town  to  become  a  stockholder  in,  or 
to  loan  its  credit  to,  any  company,  association 
or  corporation,  unless  two  third*  of  the  qualified 
voters  of  such  county,  city  or  town,  at  a  regu- 
lar or  special  election  to  be  held  therein,  shall 
assent  thereto." 

To  meet  the  objections  to  the  alleged  invalid- 
ity of  the  bonds,  the  plaintiff  cited  the  Act  of  the 
Legislature,  of  February  16, 1872,  entitled  "An 
Act  to  Protect  Counties,  Cities  and  Incorporated 
Towns  From  Combinations  between  Railroad 
Companies,  County  Courts,  City  Councils  of 
Cities  and  Boards  of  Trustees  of  Incorporated 
Towns,"  the  1st  section  of  which  declares  that 
"No  county  court  of  any  county,  city  council  of 
any  city,  nor  any  board  of  trustees  of  any  incor- 
porated town,  shall  hereafter  have  the  right  to 
donate,  take  or  subscribe  stock  for  such  county, 
[584]  city  or  incorporated  town,  in,  or  loan  the  credit 
thereof  to,  any  railroad  company,  or  other  com- 
pany, corporation  or  association,  unless  author- 
ized do  so  by  a  vote  of  two  thirds  of  the  qualified 
voters  of  such  county.city  or  incorporated  town. 
And  any  justice  of  a  county  court,  member  of 
a  city  council  or  member  of  a  board  of  trust- 
ees of  any  incorporated  town,  who  shall  here- 
after vote  to  donate,  take  or  subscribe  stock  for 
such  county,  city  or  incorporated  town,  in,  or 
loan  the  credit  thereof  to,  any  railroad  company, 
or  other  company,  corporation  or  association, 
unless  authorized  to  do  so  by  a  vote  of  two 
thirds  of  the  qualified  voters  of  such  county, 
city  or  incorporated  town,  shall  be  adjudged 
guilty  of  a  felony,  and  on  conviction  thereof 
shall  be  punished  by  imprisonment  in  the  peni- 
tentiary for  not  less  than  two  years." 

Other  sections  repeal  all  Acts  or  parts  of  Acts 
inconsistent  with  it.  The  Act  took  effect  on  its 
passage.  On  the  29th  of  March,  1872,  the  Leg- 
islature passed  another  Act,  in  terms  amending 
the  1st  section  of  the  Act  of  March  18, 1870,  so 
as  to  read  as  follows:  "  It  shall  be  lawful  for 
the  council  of  any  city,  or  the  trustees  of  any 
incorporated  town,  to  purchase  land,  and  to  do- 
nate, lease  or  sell  the  same  to  any  railroad  com- 
pany, and  to  contract  for  a  period  of  time  not 
exceeding  twenty  years,  with  such  railroad  com- 
pany, for  the  payment  of  all  or  any  part  of  the 
taxes  which  may  at  any  time  be  levied  by  the 
authorities^  such  town  or  city,  and  for  such 
town  or  city  purposes  only,  upon  property  of 
such  railroad  company,  and  upon  such  terms 
and  conditions  as  such  board  of  said  city  or 
town  may  deem  proper,  for  the  purpose  of  as- 
sisting and  inducing  said  railroad  company  to 
locate  and  build  machine,  work  or  other  shops, 
or  other  improvements,  upon  such  land  for  the 
purpose  of  such  purchase,  to  levy  taxes  upon 
the  taxable  property  of  such  city  or  town,  and 
to  borrow  money  and  issue  the  bonds  of  such 
city  or  town  for  such  purpose:  Provided,  t/uU 
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two  third*  of  the  qualified  voters  of  such  town 
or  city,  at  a  regular  or  special  election  to  be  held 
therein,  shall  arnnt  to  such  purchase  or  dona- 
tion." 

This  Act  took  effect  on  its  passage. 

Meter*.  G.  C.  Teaton&nd  John  D.  Steven- 
•on,  for  plaintiff  in  error. 

Meter*.  J.  H.  Overall  and  Jame*  0.  Broad- 
head,  for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of  r,OK1 
the  court:  I585' 

The  object  of  the  inhibition  in  the  state  con- 
stitution was  to  prevent  the  creation  of  debts  by 
counties,  cities  and  towns  on  behalf  ot  any  com- 
pany, association  or  corporation  without  the  as- 
sent of  two  thirds  of  their  qualified  voters.  The 
loan  of  their  credit,  that  is,  the  placing  of  their 
obligation  for  the  payment  of  money  for  the 
use  of  companies  was  the  usual  mode  in  which 
they  incurred  indebtedness.  Aid  in  this  way 
to  companies,  particularly  such  as  were  organ- 
ized for  the  construction  of  railroads, was  given 
so  frequently  by  municipal  bodies  in  Missouri, 
before  the  Constitution  of  1865  went  into  effect, 
as  in  many  instances  to  greatly  embarrass  and 
subject  them  to  burdensome  and  oppressive 
taxation  to  provide  for  the  interest  on  their  ob- 
ligations ana  the  ultimate  payment  of  the  prin- 
cipal. 

Numerous  Acts  of  the  Legislature  had  au- 
thorized officers  of  counties  and  cities  to  sub- 
scribe for  stock  in  railway  companies,  and  to 
issue  bonds  for  their  aid  without  limit  as  to 
amount  and  without  the  previous  assent  of  those 
who  were  to  be  taxed  for  their  payment.  In 
many  instances  the  road,  in  aid  of  which  the 
bonds  were  issued,  was  never  constructed,  and 
as  no  benefit  resulted  to  the  counties  and  cities, 
their  inhabitants  naturally  felt  impatient  under 
the  burdens  which  their  officers  had  improvi- 
dently  imposed. 

It  was  the  purpose  of  the  constitutional  pro- 
vision to  check  these  abuses,  by  requiring  the 
previous  assent  of  two  thirds  of  the  qualified 
voters  of  the  municipal  bodies  before  any  more 
stock  should  be  subscribed  by  them  or  any  fur- 
ther indebtedness  be  thus  incurred.  The  issue 
of  obligations  directly  to  the  company,  associ- 
ation or  corporation,  without  such  previous  as- 
sent, is  within  the  letter  of  the  prohibition,  and 
to  purchase  property  to  be  given  to  such  com- 
pany, association  or  corporation,  by  the  issue 
of  obligations  to  others,  without  such  assent,  ia 
within  its  spirit.  Both  modes  of  using  the 
bonds  of  the  municipality  are  equally  a  use  of 
its  credit,  the  difference  being  that  the  one  is  a 
direct  and  the  other  an  indirect  way  of  employ- 
ing the  credit  of  the  municipality  for  the  bene- 
fit of  the  railway  company.  It  would  be  a  nar- 
row and  strict  construction  of  the  constitutional  [586] 
provision  to  hold  that  it  prohibited  the  creation 
of  indebtedness,  by  a  municipality,  by  a  direct 
use  of  its  credit  for  the  railway  company,  and 
yet  permitted  such  creation  by  the  indirect  use 
of  it  for  the  same  purpose.  A  constitutional 
provision  should  not  be  construed  so  as  to  de- 
feat its  evident  purpose,  but  rather  so  as  to  give 
it  effective  operation  and  suppress  the  mischief 
at  which  it  was  aimed.  In  accordance  with  this 
principle,  this  court  held  in  Harthman  v.  Bate* 
to.,  that  the  inhibition  in  question  extended  to 
townships  in  Missouri  as  well  as  to  counties, cities 
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and  towns,  although  townships  were  not  men- 
tioned. To  contend,  said  the  court,  that  the 
mere  subdivision  of  counties  into  townships  en- 
abled the  legislature  to  evade  the  constitutional 
provision  is  to  ignore  the  manifest  intention 
and  spirit  of  that  instrument;  that  it  could  not 
be  possible  that  it  was  intended  to  restrict  the 
legislature  as  to  counties  and  not  to  restrict  it 
as  to  mere  sectional  portions  of  the  counties. 
02  U.  S..  569  [XXIII.,  747]. 

Considering  the  provision  in  this  spirit,  and 
looking  at  the  evil  to  be  prevented,  we  are  of 
opinion  that  the  issue,  by  the  defendant,  of  its 
bonds  to  purchase  lands  to  be  donated  to  the 
railway  here,  was  a  loan  of  its  credit  which 
could  not  be  made  without  the  assent  of  two 
thirds  of  the  qualified  voters  of  the  City.  It  is 
true  that  a  loan  implies  a  return  of  the  thing 
loaned  at  some  future  day.  A  loan  of  credit 
would,  therefore,  seem  to  require  that  the  party 
receiving  its  benefit  should  provide  for  its  can- 
cellation by  the  payment  of  the  bonds'issued. 
This  being  so,  it  would  be  unreasonable  to  hold 
that,  whilst  the  framers  of  the  constitution  in- 
tended to  prohibit  a  temporary  use  of  the  credit 
of  a  municipality,  without  the  previous  assent 
of  two  thirds  of  its  qualified  voters,  they  were 
willing  that  the  absolute  grant  of  the  credit 
should  be  made  without  such  assent.  We  do 
not  think  that  a  construction  leading  to  such  a 
conclusion  is  permissible.  The  Act  of  March 
18,  1870,  must,  therefore,  be  held  to  be  in  con- 
flict with  the  Constitution  of  the  State.  It  au- 
thorizes a  majority  of  the  voters  of  a  munici- 
pality to  do  that  which  the  Constitution  de- 
clares the  Legislature  shall  not  authorize  to  be 
done,  except  by  the  assent  of  two  thirds  of  its 
voters. 

The  Supreme  Court  of  Missouri  has  given  a 
similar  construction  to  the  constitutional  pro- 
[587]  vision.  An  Act  of  the  Legislature  had,  among 
other  things,  provided  for  the  establishment  of 
a  school  of  mines  and  metallurgy  as  a  branch 
of  the  university  of  the  State,  which  was  to  be 
located  in  such  county  having  mines  as  should 
donate  to  the  board  of  curators  of  the  univer- 
sity, for  buildings  and  other  purposes  of  the 
school,  the  greatest  available  amount  of  money 
and  bonds.  The  Act  authorized  the  county 
court,  of  a  county  desirous  of  making  a  dona- 
tion, to  issue  bonds  of  the  latterto  be  delivered 
to  the  board  of  curators  and  to  be  by  them  sold, 
and  the  proceeds  used  in  the  purchase  of  the 
land  and  the  erection  of  the  necessary  buildings. 
Under  this  Act,  the  County  Court  of  Phelps 
County  ordered  the  issue  of  bonds,  at  different 
times,  amounting  in  all  to  $75,000,  to  be  used 
as  mentioned,  and  their  delivery  to  the  cura- 
tors. The  order  was  made  without  the  assent 
of  two  thirds  of  the  qualified  voters  of  the 
county,  and,  upon  the  petition  of  the  State.the 
sale  of  the  bonds  was  enjoined,  the  court  hold- 
ing that  their  issue  was  a  loan  of  credit  with- 
in the  constitutional  inhibition,  and  that  the 
Act  authorizing  their  issue,  without  the  sanc- 
tion of  two  thirds  of  the  voters  of  the  county, 
was  void.  It  stated  that  the  object  of  the  inhi- 
bition upon  county  courts  and  city  and  town 
municipalities  was  to  prevent  them  from  tax- 
ing the  people  without  their  assent.  State  v. 
Cur.  St.  Univernty,51  Mo.,  178. 

The  difference  between  that  case  and  the  one 
at  bar  is  only  in  the  mode  of  effecting  the  same 
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result.  There  the  bonds  were  given  to  the  cu- 
rators to  be  by  them  sold  and  the  proceeds  in- 
vested i  n  the  establishment  of  the  school  of  mines. 
Here  the  bonds  were  to  be  sold  by  the  munici- 
pality issuing  them  and  the  proceeds  used  by  it 
in  the  purchase  of  lands  to  be  donated  to  the 
railroad  company.  The  object  of  the  loan  in 
both  cases,  in  authorizing  the  issue  of  the  bonds, 
was  the  purchase  and  donation  of  property  to 
corporations.  As  remarked  by  counsel,  it  is 
difficult  to  see  how  the  fundamental  law  of  the 
State  could  be  evaded  by  a  change  of  the  par- 
ties through  whom  the  credit  of  the  municipal- 
ity is  to  be  converted  into  money.  In  either 
case  the  debt  created  is  to  be  paid  by  taxation. 

The  subsequent  case  of  the  County  Court  of 
St.  Louis  County  against  Oris  wold  does  not 
change  this  decision.  The  bonds  there  consid- 
ered were  issued  to  purchase  lands  in  St.  Louis  [588] 
for  a  public  park  for  the  benefit  of  its  inhabit- 
ants. There  was  no  loan  of  credit  for  the  use 
of  any  other  parties  in  the  case.  St.  Lov.it  Co. 
a.  v.  Orinoold,  58  Mo.,  175. 

The  Act  of  the  Legislature,  of  February  16, 
1872,  upon  which  much  reliance  is  placed  by- 
counsel  for  the  plaintiff,  is  merely  prohibitory 
in  its  character,  forbidding  the  officers  of  coun- 
ties, cities  and  towns  to  donate,  take  or  sub- 
scribe stock  in  any  railroad  or  other  company, 
corporation  or  association,  or  the  loan  of  their 
credit, without  the  previous  assent  of  two  thirds 
of  their  qualified  voters,  and  prescribing  a  pun- 
ishment for  a  disregard  of  its  provisions.  It 
confers,  of  itself,  no  authority.  The  inhibition 
upon  the  officers  of  a  county,  city  or  town  to 
loan  its  credit  without  the  previous  assent  of 
others,  was  not  an  authority  to  loan  it  when 
such  assent  was  given.  Authority  to  create  an 
indebtedness  against  a  municipality,  except  on 
certain  conditions,  was  not  conferred,  because 
the  attempt  thus  to  create  it  was  made  punish- 
able as  a  crime.  Further  legislation  was  need- 
ed. Such  was  the  evident  opinion  of  the  Legis- 
lature of  the  State,  for,  by  an  additional  Act, 
passed  on  the  29th  of  March,  1872,  the  author- 
ity was  given  in  terms. 

We  answer,  therefore,  the  first  question  cer- 
tified to  us  in  the  affirmative  and  the  second  i* 
the  negative. 

Judgment  affirmed. 

True  oopy.  Tent: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Mr.  Juetiee  Harlan  dissenting: 
The  recitals  in  the  bonds  show  that  an  elec- 
tion was  held,  in  the  Town  of  Moberly,  three 
days  before  the  passage  of  the  Act  of  March  29, 
1872,  to  wit,  on  the  twenty  sixth  of  March,  to  de- 
cide whether  that  town  should  purchase  and 
donate  to  the  St.  Louis,  Kansas  City  and  North- 
ern Railway  Company,  200  acres  of  land  for 
machine  shop  purposes;  that  two  hundred  and 
twenty  eight  votes  were  cast  in  favor  of,  and 
only  one  against,  such  donation  and  purchase; 
that  the  bonds  in  question  were  issued  in  pur- 
suance of  that  election  and  of  the  orders  of  th~ 
board  of  trustees  of  the  town,  made  on  the  18th 
day  of  April,  1872;  and  that  such  orders  were 
made  in  accordance  with  the  aforesaid  Act  of 
March  18.  1870.  ,  m  r_aoi 

The  circuit  judge  conceded  it '  o  oe  the  settled  I »»» 1 
law  of  Missouri  that  municipal  aid  could  be 
given  to  railroad  companies  without  infringing 
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the  Constitution  of  the  State ;  and  that  if  ma- 
chine shops  constituted  an  integral  or  essential 
part  of  a  railroad,  or  were  necessary  for  its  con- 
venient use  or  operation,  then  the  Act  of  March 
18th,  1870,  was  not  obnoxious  to  the  principles 
announced  in  LoanAsso.v.  Topeka,  20  Wall. ,  655 
[87  U.  S. ,  XXII.,  455].  But  he  was  of  opinion 
that  the  issuing  of  the  bonds  in  suit  to  be  used 
in  the  purchase  and  donation  of  lands  to  a  rail- 
road company  for  machine  shop  purposes  was 
a  "  loan  of  credit,"  upon  the  part  of  the  town, 
within  the  meaning  of  the  state  constitution; 
and  that,  consequently,  the  Act  of  March  18, 
1870,  was  unconstitutional,  in  that  it  permitted 
an  issue  of  bonds,  for  such  purposes,  upon  the 
assent  only  of  a  majority  of  the  qualified  voters 
of  the  municipality. 

In  the  view  which  I  take  of  this  case,  it  is 
not  necessary  to  decide  whether  this  transaction 
was,  or  not,  a  loan  of  credit.  For,  assuming  that 
it  was,  the  petition  must  be  regarded  as  stating 
a  valid  ana  sufficient  cause  of  action  against 
the  defendant,  if,  at  the  time  of  the  election, 
held  on  the  26th  March,  1870,  the  Act  of 
March  17, 1870,  had  become  so  modified  by  sub- 
sequent legislation,  as  to  require  the  assent  of 
two  thirds  of  the  qualified  voters  of  the  town 
as  a  condition  precedent  to  any  issue  of  bonds 
to  be  applied  in  the  purchase  of  lands  to  be  do- 
nated to  the  railroad  company  for  machine  shop 
purposes.  And  such,  I  think,  was  the  legal  effect 
of  the  Act  of  February  16, 1872.  The  first  clause 
of  its  first  section  declares,  that"'  No  county 
court  of  any  county,  city  council  of  any  city 
nor  any  board  of  trustees  of  any  incorporated 
town,  shall  hereafter  have  the  right  to  donate, 
take  or  subscribe  stock  for  such  coun«y,  city  or 
incorporated  town,  in  or  loon  the  credit  there- 
of to,  any  railroad  company  *  *  *  unlet* 
authorized  to  do  so  by  a  vote  of  two  thirds  of  the 
qualified  voters  of  such  county,  city  or  incorpo- 
rated town."  The  General  Assemby,  of  course, 
knew  when  they  passed  the  law  of  February  16, 
1872,  that  the  previous  statute  of  March  18, 
1870,  bad  assumed  to  authorize  counties,  cities 
and  towns  to  make  donations  to  railroad  com- 
panies, for  machine  shop  purposes,  upon  a  bare 
majority  vote  of  the  qualified  electors.  The  pro- 
hibition against  donations  thereafter,  except  with 
the  sanction  of  two  thirds  of  the  qualified  voters, 
was,  in  view  of  former  legislation,  equivalent  to 
an  affirmative  recognition  of  power  thereafter  to 
make  such  donations  in  pursuance  of  the  pro- 
visions of  the  Act  of  February  16, 1872.  That 
Act  imported  into  the  Act  of  March  18,  1870, 
the  requirement  of  a  two  thirds  affirmative  vote, 
as  a  condition  precedent  to  any  donation  of  land 
for  machine  shop  purposes.  The  express  repeal, 
by  the  Act  of  February  16, 1872,  of  all  parts  of 
laws  inconsistent  therewith,  evinces  a  purpose, 
upon  the  part  of  the  General  Assembly,  to  do 
something  more  than  declare  a  violation  of  that 
Act,  by  any  of  the  officers  therein  named,  to  be 
a  felony.  Nor  was  it  intended  to  withdraw  from 
counties,  cities  and  towns  authority,  under  any 
circumstances,  to  make  such  donations.  Mani- 
festly there  was  also  a  purpose  to  provide  against 
the  possibility  of  donations  or  loans  of  credit, 
under  any  existing  statute,  except  with  the  ex- 
press sanction  of  two  thirds  of  the  qualified 
voters  of  the  municipality.  The  only  difficulty 
in  the  way  of  this  conclusion  arises  from  the 
negative  character  of  the  language  of  the  first 
See  13  Otto. 


clause  of  the  Act  of  February  16. 1872.  But 
that  difficulty  seems  to  be  removed,  by  the  fact 
that  a  previous  statute  having  assumed  to  con- 
fer upon  counties,  cities  and  towns  the  power 
to  make  donations  to  railroad  companies  for 
machine  shop  purposes,  the  object  of  the  Act 
of  February  16,  1872,  was  thereafter  to  require 
the  previous  assent  of  two  thirds  of  the  elect- 
ors, and  to  repeal  all  Acts  or  parts  of  Acts  in- 
consistent with  that  requirement.  The  bonds, 
upon  their  face,  show  the  assent  of  all  the  elect- 
ors voting  except  one.  Had  these  bonds  recited, 
in  terms,  that  they  were  issued  in  pursuance  of 
the  Act  of  March  18, 1870,  at  modified  by  subse- 
quent Icgitlation.  there  would  have  been  no 
ground  upon  which  to  question  the  authority 
to  issue  them. 

But  the  rights  of  the  purchaser  of  the  bonds 
should  not  be  sacrificed  because  the  reference 
to  the  statute,  by  authority  of  which  they 
were  issued,  was  not  full  or  technically  accu- 
rate. When  the  election  was  held,  the  statute 
of  March  18,  1870,  as  modified  by  that  of  Feb- 
ruary 16, 1872,  authorized  an  issue  of  bonds  for 
the  purchase  of  lands  to  be  donated  for  machine 
shop  purposes,  two  thirds  of  the  qualified  voters 
of  the  town  assenting  thereto.  The  provisions 
of  that  statute,  as  thus  modified,  seem  to  have 
been  complied  with. 

I  am  of  opinion  that  the  Act  of  March  20, 
1872,  passed  after  the  election  of  March  26,  [691J 
1870,  was  only  cumulative  legislation,  so  far  as 
it  related  to  subjects  embraced  in  the  Act  of 
March  17, 1870,  as  modified  by  the  Act  of  Feb- 
ruary 16,  1872.  I  think  that  the  Act  of  March 
17, 1870,  as  modified  by  the  Act  of  February  16, 
1872,  was  constitutional,  and  that  the  petition 
states  a  good  cause  of  action  against  the  appel- 
lee, even  if  the  issue,  by  the  town,  of  bonds  for 
the  purposes  indicated,  was  a  loan  of  credit,  with- 
in the  meaning  of  the  state  constitution. 

For  these  reasons  I  feel  obliged  to  dissent 
from  the  opinion  and  judgment. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  D.  8. 


CHICOT  COUNTY,  Plff.  in  Err., 
v. 

CHARLES  E.  LEWIS. 
(See  S.  C,  18  Otto,  164-168.) 
Power  of  County  to  subscribe  to  stock  of  railroad. 

Where  a  state  law  oonf  era  a  general  power  on  a 
County  to  subscribe  to  the  stock  of  any  railroad  in 
the  State,  for  any  amount  not  exceeding;  $100,000, 
the  County  may  subscribe  to  the  stock  of  two  rail- 
roads, $100,000  to  each. 

[No.  161.] 

Submitted  Dec.  17, 1880.  Decided  Apr.  11, 1881. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 
The  case  is  fully  stated  by  the  court. 
Mr.  U.  M.  Rose,  for  plaintiff  in  error. 
Mr.  Eben  W.  Kimball,  for  defendant  in 
error. 


[164] 
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Mr.  Justice  Bradley  delivered  tL„  opinion 
of  the  court:  [165] 

The  Legislature  of  Arkansas,  in  1868,  passed 
an  Act,  the  1st  and  2d  sections  of  which  are  as 
follows: 
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"  Section  1.  Be  it  enacted  by  the  General  As- 
mmbly  of  the  State  of  Arkansas,  That  any  coun- 
ty in  this  State  may  subscribe  to  the  stock  of 
any  railroad  in  this  State,  now  chartered  or  in- 
corporated or  which  shall  hereafter  be  chartered 
or  incorporated  under  and  in  accordance  with 
the  laws  of  this  State  and  may  issue  bonds  for 
the  amount  of  such  stock  so  subscribed,  with 
coupons  for  interest  thereto  attached,  under 
such  limitations  and  restrictions,  and  upon  such 
conditions  as  the  county  court  may  require,  and 
the  president  and  directors  of  such  company 
may  approve;  Provided,  That  the  amount  of 
such  subscription  shall  not  exceed  $100,000,and 
the  consent  of  the  inhabitants  of  such  .county 
to  such  subscription  shall  be  first  obtained  in 
the  manner  hereinafter  provided. 

"Section  2.  Whenever thepresidentand direct- 
ore  of  any  such  railroad  shall  make  application 
to  the  county  court  of  any  county  for  such  sub- 
scription by  such  county,  to  its  stock,  specify- 
ing the  amount  to  be  subscribed  and  the  condi- 
tion of  such  subscription,  and  one  hundred 
voters  of  the  county  shall  petition  the  court  for 
such  purpose,  it  shall  be  the  duty  of.  the  court 
immediately  to  order  an  election,  to  be  holden 
at  the  place  and  in  the  manner  other  elections 
in  such  county  arc  holden,  for  the  purpose  of 
determining  whether  such  subscription  shall  be 
made,  and  at  least  twenty  days'  notice  thereof 
shall  be  given  in  the  manner  provided  by  law 
for  other  elections,  at  which  election  those  vot- 
ing for  such  subscription  shall  have  written  or 
printed  on  their  ballots  or  tickets  the  words  'for 
subscription '  or '  against  subscription,'  and  if 
a  majority  of  the  votes  cast  shall  be  in  favor  of 
subscription,  the  court  shall  cause  such  sub- 
scription to  be  made,  and  upon  its  acceptance 
by  the  company,  shall  cause  bonds  to  be  issued 
in  conformity  with  such  vote. 

Under  this  Act,  Chicot  County  subscrf  jed 
$100,000  to  the  stock  of  the  Mississippi,  Oua- 
chita &  Red  River  Railroad  Company,  and 
$100,000  to  the  stock  of  the  Little  Rock,  Pine 
Bluff  &  New  Orleans  Railroad  Company,  both 
subscriptions  being  made  by  virtue  of  a  single 
election  held  by  the  voters  of  the  County  for 
that  purpose.  Bonds  were  issued  for  the  amount 
of  each  subscription,  $100,000  thereof  payable 
to  the  Mississippi,  Ouachita  &  Red  River  Rail- 
road Company,  or  bearer,  and  $100,000  thereof 
payable  to  the  Little  Rock,  Pine  Bluff  &  New 
Orleans  Railroad  Company  or  bearer.  Each 
[1MI  bond  contained  the  following  recital:  "  This 
bond  is  one  of  a  series  numbered  from  one  to 
two  hundred,  inclusively  of  like  date,  tenor  and 
amount,  issued  under  an  Act  of  the  General 
Assembly  of  the  State  of  Arkansas,  entitled  'An 
Act  to  Authorize  Counties  to  Subscribe  Stock 
in  Railroads,'  approved  July  28,  1868,  and  in 
obedience  to  a  vote  of  the  people  of  said  Coun- 
ty at  an  election  held  in  accordance  with  the 
provisions  of  said  Act  authorizing  a  subscrip- 
tion of  $100,000  to  the  capital  stock  of  said  rail- 
road company:  and  each  bond  was  executed  by 
the  Judge,  under  the  county  seal,  and  attested 
by  the  county  clerk. 

The  present  suit  was  brought  oy  the  defend- 
ant in  error  to  recover  the  ~mount  of  certain 
coupons,  some  of  which  were  attached  to  bonds 
issued  to  one  of  the  railroad  companies,  and 
some  of  them  to  bonds  issued  to  the  other  com- 
pany. The  complaint  alleged  that  the  plaintff 
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was  purchaser  *nd  bona  fide  owner  of  the  cou- 
pons for  value.  The  County  put  in  a  plea  set- 
ting up  the  fact  of  the  single  election  in  refer- 
ence to  both  subscriptions,  and  the  amount  of 
stock  subscribed  and  bonds  issued  for  each 
road.  This  plea  being  demurred  to,  the  ques- 
tion was  raised,  whether  the  two  subscriptions, 
amounting  in  the  aggregate  to  $200,000,  were 
ultra  vires  of  the  County  under  the  proviso  of 
the  1st  section  of  the  Act  The  court  below 
sustained  the  demurrer  and  gave  judgment  for 
the  plaintiff. 

We  do  not  well  see  how  a  different  decision 
could  have  been  made.  The  State  did  not  re- 
strict the  County  to  a  single  subscription.  The 
language  is:  "Any  county  in  this  State  may 
subscribe  to  the  stock  of  any  railroad  in  this 
State,  *  *  *  and  may  issue  bonds  for  the 
amount,  etc.,  provided  that  the  amount  of  such 
subscription  shall  not  exceed  $100,000."  That 
is,  the  power  to  subscribe  is  general,  but  no 
subscription  shall  exceed  $100, 000.  The  mean- 
ing might  have  been  more  distinctly  expressed 
by  using  the  plural,  "any  railroads,"  and  mak- 
ing the  proviso  to  read, '  'the  amount  of  such  sub- 
scriptions shall  not  exceed  $100,000  to  any  one 
railroad; "  but  the  same  sense  is  sufficiently  in- 
dicated by  the  words  actually  employed.  Tho 
power  given  is  a  power  to  subscribe  to  any  rail 
road.  This  includes  all  railroads  in  the  State, 
without  restriction.  A  subscription  to  one 
does  not  extinguish  the  power  of  subscribing 
to  any  other  railroad;  otherwise  a  subscription 
of  $1,000  to  one  railroad  would  exhaust  the 
power;  for  the  argument  is  based  upon  the 
idea  that  a  single  exercise  of  the  power  exhausts 
it  and  leaves  the  County  functus  officio.  It  may 
be  said  that  such  a  construction  might  lead  to 
disastrous  consequences  by  opening  the  door 
to  subscriptions  to  a  ruinous  amount.  But 
no  subscription  can  be  made  without  an  elec- 
tion in  favor  of  it  The  law  simply  meant  to 
give  the  county  full  liberty  on  the  subject,  lim- 
iting only  the  amount  of  a  single  subscription. 
That  the  limitation  contained  in  the  proviso  has 
reference  to  a  single  subscription  only  is  appar- 
ent from  a  bare  reading  of  the  context  Omit- 
ting surplus  words,  the  section  reads  thus: 
"Any  county  in  this  State  may  subscribe  to  the 
stock  of  any  railroad  in  this  State,  and  issue 
bonds  therefor;  Provided,  That  the  amount  of 
such  subscription  (that  is  the  subscription  to  any 
railroad)  shall  not  exceed  $100,000.  Here  the 
words:  any  railroad,  are  used  distributively, 
including  all  railroads  taken  severally;  and  the 
limitation  has  reference  to  the  subscription  to 
any  railroad,  that  is,  to  any  one  railroad  taken, 
separately.  Had  the  Legislature  desired  to* 
limit  the  power  of  subscription  to  $100,000,  the 
natural  and  appropriate  mode  of  doing  so  would 
have  been  either  to  limit  the  County  to  one  sub- 
scription not  to  exceed  $100,000,  or  to  provide 
that  the  amount  of  its  subscriptions  should  not 
in  the  aggregate  exceed  $100,000.  Neither  of 
these  things  was  done.  As  the  law  stands,  it 
confers  a  general  power  to  subscribe  to  thee 
stock  of  any  railroad  in  the  State  for  any 
amount  not  exceeding  $100,000. 

This  construction  of  the  statute  disposes  of 
the  case,  and  renders  it  unnecessary  to  consider 
the  other  point  raised  by  the  defendant  in  error, 
namely:  that  as  a  bona  fide  holder  of  the  cou- 
pons he  is  not  obliged  to  go  behind  the  recital 
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In  the  bonds  to  which  they  were  attached, 
-vhich  amounted  to  a  declaration  by  the  County 
authority  intrusted  with  the  power  to  ascertain 
and  determine  the  fact,  that  the  bonds  were  is- 
sued under  the  Act  and  in  obedience  to  an  elec- 
tion held  in  accordance  with  its  provisions. 
Perhaps  a  criticism  might  be  made  upon  this 
argument,  that  by  comparing  the  two  classes  of 
bonds  together  it  would  appear  from  the  sev- 
eral recitals  that  the  County  had  issued  more 
than  $100,000  in  amount. 

We  find  no  error  in  the  record,  and  fc>  judg- 
ment of  the  Circuit  Court  it  affirmed. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


CHARLES  KERN.EMILDIETZSCH.BANK 
OF  NORTH  AMERICA  et  al.,  Apptt., 
v. 

FREDERICK  W.  HUIDEKOPER  et  ax. 

(See  8.  C,  "Dictxechv. Huidekoper,"  180tto, 494-488.) 

Injunction  to  restrain  parties  from  proceeding  in 
State  Court  after  removal  of  cause. 

L  After  plaintiff  in  replevin  removed  the  case 
from  a  State  to  the  Federal  Court,  the  defendants 
proceeded  in  the  State  Court  notwithstanding  such 
removal  and  obtained  Judgment  against  the  plaint- 
iff, and  then  brought  action  in  such  court  on  the  re- 
plevin bond  against  plaintiff  and  his  sureties :  held 
that,  the  plaintiff  having  obtained  Judgment  in  the 
TJ.  8.  Circuit  Court,  that  court  could,  on  a  bill  filed 
for  that  purpose,  enjoin  the  defendants  from  pro- 
ceeding in  the  action  at  law  brought  by  them  on  the 
replevin  bond  in  the  State  Court. 

2.  The  bill  was  ancillary  to  the  replevin  suit,  and 
was  a  proceeding  in  the  Federal  Court  to  enforce  its 
own  Judgment.  A  court  of  the  United  States  is  cot 
prevented  from  enforcing  its  own  Judgment  against 
parties  to  a  suit  in  It,  then*  agents  and  attorneys,  by 
the  statute  which  forbids  it  to  grant  an  injunction 
to  stay  proceedings  in  a  State  Court. 

[No.  864.] 

Submitted  Jan.  £*,  1881.  Decided  Apr.  11, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  fully  stated  by  the  court. 
Case  No.  688,  mentioned  in  the  opinion,  is 
Kern  v.  Huidekoper,  ante,  808. 
Mr.  E.  Walker,  for  appellants. 
Mr.  Henry  Crawford,  for  appellees. 

Mr.  Justice  Wood*  delivered  the  opinion  of 
the  court: 

After  the  recovery  of  the  judgment  at  law, 
on  June  6,  1878,  by  Charles  Kern,  one  of  the 
appellants,  in  the  Circuit  Court  for  the  County 
of  Cook,  in  the  action  of  replevin  mentioned  in 
case  No.  688  [Kern  v.  Huidekoper,  ante,  808], 
notwithstanding  the  removal  of  the  said  cause 
to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  the  writ  of  retorno 
kabendo  was  issued  thereon,  which  the  plaintiffs 
in  the  replevin  suit  refused  to  obey.  There- 
upon, on  June  7,  1878,  an  action  of  debt  upon 
the  replevin  bond  given  by  them  was  begun  in 
the  Circuit  Court  of  Cook  County  against  Fred- 
erick W.  Huidekoper,  Thomas  W.  Shannon, 
and  John  Dennison,  the  principals,  and  A.  B. 


Norm.- Removal  of  causes  under  Act  of  1876:  cUi- 
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Meeker  and  John  R  Drake,  the  sureties  on  said 
bond. 

The  action  was  brought  in  the  name  of  Emil 
Dietzscb,  the  coroner,  for  the  use  of  Charles 
Kern,  the  sheriff,  who  was  nominally  interested 
only,  the  real  interest  in  the  litigation  being  in 
the  judgment  and  execution  creditors,  the  Bank 
of  North  America  and  John  McCaffrey. 

Thereupon  Huidekoper,  Shannon  and  Den- 
nison, on  June  10,  1878,  filed  the  bill  in  this 
case  in  the  United  States  Circuit  Court  for  the 
Northern  District  of  Illinois,  against  Dietzsch 
and  Kern,  in  which  they  prayed  an  injunction 
to  restrain  them,  their  attorneys,  agents,  etc., 
and  the  execution  creditors  represented  by  them, 
from  prosecuting  any  suit  upon  said  replevin 
bond  against  the  principals  or  sureties  therein, 
"Or  in  any  manner  whatever  taking  any  action 
to  enforce  any  liability  or  right  upon  said  pre- 
tended judgment  of  return  entered  in  said  Cir- 
cuit Court  of  Cook  County  or  upon  the  said  re- 
plevin bond." 

On  July  1, 1878,  a  preliminary  injunction  was 
allowed,  restraining  the  defendants  below  from 
in  any  manner  prosecuting  said  action  upon  the 
replevin  bond  or  in  any  mazier  enforcing  said 
judgment  of  return. 

After  the  filing  of  this  bill  the  action  on  the 
replevin  bond  in  the  State  Court  was  di? missed 
as  to  all  the  defendants  except  John  B.  Drake. 

On  October  20, 1879,  the  complainants  below 
filed  their  supplemental  bill,  in  which  they  al- 
leged that  on  October  1,  1879,  on  motion  of 
William  J.  Hynes,  an  order  was  entered  in  the 
Circuit  Court  for  Cook  County  in  the  said  suit 
brought  in  the  name  of  Emil  Dietzsch  on  said 
replevin  bond,  against  complainants  and  their 
sureties,  by  which  the  Bank  of  North  America 
and  John  McCaffrey  were  substituted  for  Diet- 
zsch as  parties  plaintiff  in  said  action,  and  an 
amended  declaration  was  filed  by  them  as  such 
plaintiffs,  and  a  rule  was  entered  against  Drake 
requiring  him  to  plead  to  such  amended  -decla- 
ration within  twenty  days. 

The  supplemental  bill  charged  that  the  Bank 
of  North  America  and  John  McCaffrey,  and 
Edwin  Walker,  their  attorney,  had  personal 
knowledge  of  the  allowance  and  issue  of  said 
injunction,  and  that  the  judgment  in  favor  of 
the  Bank  of  North  America  was  the  property  of 
Walker,  and  that  the  proceedings  in  said  action 
of  debt  were  in  violation  of  the  injunction  cf 
the  court  and  taken  for  the  purpose  of  evadirg 
its  orders,  and  prayed  that  the  Bank  of  North 
America,  McCaffrey,  Walker  and  Hynes  might 
be  made  parties  defendant  to  the  bill  and  tnat 
the  injunction  allowed  upon  the  original  bill 
might  be  so  enlarged  as  to  include  the  said  new 
defendants. 

Thereupon  the  Bank  of  North  America, 
McCaffrey,  Walker  and  Hynes  appeared  and 
filed  their  demurrer  to  the  original  and  supple- 
mental bills,  alleging  as  grounds  of  demurrer, 
that  the  court  had  no  iurisdiction  to  enjoin  pro- 
ceedings in  the  Circuit  Court  of  Cook  County, 
Illinois,  as  prayed  for  in  said  original  and  sup- 
plemental bills. 

The  demurrer  was  overruled.  The  defend- 
ants who  demurred,  electing  to  stand  by  their 
demurrer,  declined  to  plead  or  answer.  There- 
upon a  decree  pro  confem  was  taken  against 
them,  and  a  final  decree  was  made  against  all 
the  defendants,  by  which  the  preliminary 
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injunction  allowed  the  case  was  made  abso- 
lute and  perpetual. 

That  decree  is  brought  here  by  appeal. 

We  have  already  decided  in  v.  Huidt- 
koper,  No.  688,  that  the  suit  in  replevin,  insti- 
tuted by  Huidekoper  and  others  against  Kern  in 
the  Circuit  Court  for  Cook  County,  was  remov- 
able to  the  United  States  Circuit  Court;  that  by 
the  proceedings  for  that  purpose  it  was  effectu- 
ally removed  on  July  27,  1877,  to  the  Federal 
Court, which, after  that  date  alone  had  jurisdic- 
[4071  tion  thereof,  and  that  all  the  proceedings  in  the 
State  Court  in  the  cause  after  that  date  were 
without  jurisdiction  and  absolutely  null  and 
void. 

Upon  this  state  of  facts,  the  only  question  for 
decision  in  this  case  is:  could  the  court  below 
enjoin  the  appellants  from  proceeding  in  the  ac- 
tion at  law,  brought  by  them  on  the  replevin 
bond  in  the  (Circuit  Court  for  Cook  County? 

The  action  on  the  replevin  bond  in  that  court 
was  simply  an  attempt  to  enforce  the  judgment 
•of  that  court  in  the  replevin  suit,  rendered  aft- 
er its  removal  to  the  United  States  Circuit  Court, 
and  after  the  State  Court  had  lost  all  jurisdic- 
tion over  the  case.  If  no  judgment  had  been 
rendered  in  the  State  Court  against  the  plaint- 
iffs in  the  replevin  suit,  no  action  could  have 
been  maintained  upon  the  replevin  bond.  The 
bond  took  the  place  of  the  property  seized  in 
replevin,  and  a  judgment  upon  it  was  equiva- 
.  lent  to  an  actual  return  of  the  replevied  proper- 
ty. The  suit  upon  the  replevin  bond  was, 
therefore,  but  an  attempt  to  enforce  a  pretended 
judgment  of  the  State  Court,  rendered  in  a  case 
over  which  it  had  no  jurisdiction,  but  which 
had  been  transferred  to  and  decided  by  the 
United  States  Circuit  Court,  by  a  judgment  in 
favor  of  the  plaintiffs  in  replevin. 

The  bill  in  this  case  was,  therefore,  ancillary 
to  the  replevin  suit,  and  was  in  substance  a  pro- 
ceeding in  the  Federal  Court  to  enforce  its  own 
judgment  by  preventing  the  defeated  party  from 
wresting  the  replevied  property  from  the  plaint- 
iffs In  replevin,  who,  by  the  judgment  of  the 
court,  were  entitled  to  it,  or  what  was  in  effect 
the  same  thing,  preventing  them  from  enforcing 
a  bond  for  the  return  of  the  property  to  them. 

A  court  of  the  United  States  is  not  prevented 
from  enforcing  its  own  judgments  by  the 
statute  which  forbids  it  to  grant  a  writ  of  in- 
junction to  stay  proceedings  in  a  State  Court. 
Dietzsch,  the  original  plaintiff  in  the  action  on 
the  replevin  bond,  represented  the  real  parties  in 
interest,  and  he  was  a  party  to  the  action  of  re- 
plevin, which  had  been  pending  and  was  finally 
determined  in  the  United  States  Circuit  Court. 
That  court  had  jurisdiction  of  his  person  and 
could  enforce  its  judgment  in  the  replevin  suit 
against  him  or  those  whom  he  represented, 
their  agents  and  attorneys.  The  bill  in  this  case 
[4981  was  filed  for  that  purpose  and  that  only. 

J  If  the  bill  is  not  maintainable,  the  appellees 
would  find  themselves  in  precisely  the  same 
plight  as  if  the  Judgment  of  the  United  States 
Circuit  Court  in  the  replevin  suit  had  been 
against  them,  instead  of  for  them.  The  judg- 
ment in  their  favor  would  settle  nothing.  In- 
stead of  terminating  the  strife  between  them  and 
their  adversaries,  it  would  leave  them  under 
the  necessity  of  engaging  in  a  new  conflict  else- 
where. This  would  be  contrary  to  the  plainest 
principles  of  rervon  and  justice. 
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As  the  bill  in  this  case  is  filed  for  the  purpose 
of  giving  to  litigants  on  the  law  side  of  the  court 
the  substantial  fruits  of  a  judgment  rendered  in 
their  favor,  it  is  merely  auxiliary  to  the  suit  at 
law,  and  the  court  has  the  right  to  enforce  the 
judgment  against  the  party  defendant  and  those 
whom  he  represents,  no  matter  how  or  when 
they  may  attempt  to  evade  it  or  escape  its  effect, 
unless  by  a  direct  proceeding.  These  views  arc 
sustained  by  the  case  of  French  v.  Hay, 22  Wall. , 
250  [89  U.  S.,  XXII.,  857],  between  which  and 
this  case  there  is  no  substantial  difference. 

We  think,  therefore,  that  the  demurrer  to  Hue 
bill  was  properly  overruled,  and  that  the  decree 
of  the  Circuit  Court  should  be  affirmed. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


COUNTY  OF  MORGAN,  Appt., 

v. 

JOHN  ALLEN  and  EDWIN  8.  TROW- 
BRIDGE, Survivors  of  Aaron  Arnold, 
Deceased. 

(See  S.  C,  18  Otto,  488-615.) 

Trust  fund  of  company — bonds  of  county — when 
valid— conditional  delivery— former  decree. 

L  The  debts  which  a  County  owes,by  reason  of  its 
subscription  and  the  bonds  given  therefor,  to  a  rail- 
road company,  constitute,  with  other  property  of 
the  company,  a  trust  fund,  to  which  all  Its  creditors 
can  rightfully  look  for  satisfaction  of  their  claims. 

2.  The  County  is  liable  for  the  whole  of  that  debt, 
and,  by  no  device  or  combination  to  which  particu- 
lar creditors  were  parties,  can  it  withdraw  its  bonds 
from  that  fund,  and  thereby  avoid  liability  to  the 
general  creditors  of  the  company,  on  the  company 
becoming'  insolvent 

8.  The  subscription  of  Morgan  County,  Illinois,  to 
the  stock  of  the  Illinois  Rlv.  R.  R.  Co.;  held  to  be 
authorised  and  valid. 

4.  Under  the  facts,  and  the  decisions  of  Illinois, 
it  is  no  defense  to  the  bonds  that  they  were  deposited 
with  a  third  party  to  be  delivered  upon  the  condi- 
tion, to  which  the  railroad  company  assented,  that 
they  should  be  used  only  for  the  payment  of  work 
done  in  Morgan  County;  and  that  no  such  work  was 
done  by  the  company. 

6.  The  appellees  are  not  concluded  by  a  decree  in 
the  state  court,  in  which  they  were  not  parties  nor 
represented,  under  which  the  County  obtained  pos- 
session of  its  bonds. 

[No.  78.] 

Argued  Nov.  tt,  23, 1880.  Decided  Apr.  11, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 

Statement  of  the  case  by  Mr.  Justice  Hsx- 
Isuu 

The  County  Court  of  Morgan  County,  in  the 
State  of  Illinois,  at  its  December  Term,  1856,  in 
pursuance  of  authority  conferred  by  statute 
(Private  L.  1U.,  1858,  p.  58;  1854,  p.  207)  and  in 
accordance  with  a  vote  of  the  people  at  an  elec- 
tion previously  held,  entered  upon  its  records  a 
subscription,  unconditional  in  form,  of  the  sum 
of  $50,000,  payable  in  bonds  of  the  County,  to 
the  capital  stock  of  the  Illinois  River  Railroad 
Company,  a  corporation  created  by  the  laws  of 
Illinois,  with  power  to  construct  a  railroad  from 
Jacksonville,  m  Morgan  County,  via  the  towns 
or  cities  of  Virginia,  Bath,  Pekln  and  Lacom, 
to  La  Salle,  in  La  Salle  County.  At  the  same 
lie,  by  an  order  of  record,  authority  was  given 
the  County  Judge  to  act  in  regard  to  such  sub- 
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scription  as  might  be  necessary,  according  to 
the  charter,  rules  or  by-laws  of  the  company  to 
perfect  the  same,  to  represent  the  County  in 
voting  upon  the  stock,  and  to  provide  for  the 
issuing  and  delivery  of  the  bonds  as  they  might 
be  required. 

By  an  Act  passed  January  29,  1857,  the  vote 
taken  was  declared  to  have  been  legally  taken, 
and  the  county  court  was  required  to  subscribe 
the  stock  and  to  issue  bonds  therefor.  Shortly 
thereafter  a  subscription,  unconditional  in  form, 
was  made  by  the  proper  county  officers  on  the 
[600]  books  of  the  company.  The  bonds  were  not 
issued  immediately,  and  application  therefor 
was  made  by  R.  8.  Thomas,  the  president  of 
the  railroad  company.  In  order  to  meet  some 
objections  urged  against  their  immediate  issue, 
that  officer,  upon  his  own  responsibility,  so  far 
as  the  evidence  discloses,  filed  with  the  county 
clerk  a  certificate  stating  that  the  part  of  the 
railroad  north  of  the  Town  of  Virginia  was  then 
in  process  of  construction  and  that  the  part  be- 
tween Jacksonville  and  Virginia  was  "  Under 
contract  to  be  completed  by  the  1st  of  Decem- 
ber, 1858,  and  that  it  is  provided  in  the  contract 
for  the  construction  of  said  road  that  the  Mor- 
gan County  bonds  are  to  be  expended  for  work 
done  in  Morgan  County,  and  not  elsewhere." 
The  county  court,  at  its  September  Term,  1857, 
thereupon  entered  of  record  an  order,  which, 
after  reciting,  among  other  things,  the  execu- 
tion of  that  certificate,  and  tlu.t  the  interest  and 
advantage  of  the  County  would  be  promoted  by 
the  delivery  of  the  bonds  theretofore  subscribed", 
directed  "  That  there  be  delivered  to  the  Illinois 
River  Railroad  Company  the  amount  of  $50,000 
of  the  bonds  of  this  County  of  this  date,"  etc.,; 
also,  that  the  certificate  of  stock  "  be  deposited 
with  the  treasurer  of  the  County  for  safe  keep- 
ing," etc 

The  bonds  were  thereupon  issued,  and  depos- 
ited by  the  County  Judge  with  Elliott  &  Brown, 
bankers,  for  the  railroad  company.  The  evi- 
dence is  conflicting  as  to  whether  the  bankers 
were  instructed  to  hold  them  until  further 
orders  from  the  county  court,  or  whether  they 
were  to  be  delivered  to  the  railroad  company, 
upon  receiving  the  certificate  of  stock  for  the 
County.  The  records  of  the  court  indicated  an 
absolute  unconditional  delivery;  and  the  weight 
of  the  evidence  supports  such  a  delivery. 

In  1859,  the  bonds  still  being  in  the  custody 
of  Elliott  &  Brown,  the  company  gave  Allen  & 
McGrady,  contractors,  two  orders  for  $2,000 
each  for  work  done  by  them  outside  of  Morgan 
County,  but  payable  on  their  face  in  Morgan 
County  bonds.  These  were  subsequently  trans- 
ferred for  value  to  William  Thomas. 

Vail  ft  Ladd,  creditors  of  the  Illinois  River 
Railroad  Company,  having  obtained  judgments 
[501]  against  the  company,  the  principal  and  interest 
of  which  amounted  to  $7,008.10,  and  upon 
which  executions  issued  and  were  returned 
nulla  bona,  instituted  garnishee  proceedings 
against  Elliott  &  Brown,  to  obtain  satisfaction 
of  their  claims  out  of  the  bonds  in  their  hands. 
Thereupon  Elliott  &  Brown  filed  a  bill  of  in- 
terpleader in  the  Circuit  Court  of  Morgan 
County,  against  Vail  &  Ladd,  The  Illinois  River 
Railroad  Company,  the  County  of  Morgan, 
Studwell,  Hopkins  &  Cobb,  trustees  in  a  mort- 
gage executed  November  1,  1858,  by  the  rail- 
road company  to  secure  bonds  amounting  to 
See  18  Otto. 


$1,020,000,  R.  S.  Thomas,  who  held  an  ac- 
knowledged debt  against  the  company  of 
$16,502.24,  payable  out  of  any  funds  belonging, 
to  the  company,  and  William  Thomas,  the  hold 
er  of  the  two  orders  issued  to  Allen  &  McGrady. 

By  an  interlocutory  decree  entered  in  that 
case, the  Donds.af  ter  deducting  $200  interest  cou- 
pons for  charges  and  solicitors  fees,  were  directed 
to  bo  placed  In  the  custody  of  M.  P.  Ayres  & 
Co.,  to  await  the  further  order  of  the  court.  In 
that  suit  the  County  denied  its  liability  upon 
the  ground  that  no  work  had  been  done  in  Mor- 
gan County  by  the  railroad  company,  and  that 
by  agreement  between  it  and  the  company,  the 
former  was  not  entitled  to  the  bonds  except  for 
the  purposes  of  work  done  by  it  in  that  County. 
The  trustees  named  in  the  trust-deed  of  1858, 
in  their  answer,  claimed  that  they  were  entitled 
to  hold  the  bonds  for  the  use  and  benefit  of  the 
Peoria,  Pekin  and  Jacksonville  Railroad  Com- 
pany, as  the  successor  of  the  Illinois  River  Rail- 
road Company,  to  be  used  by  the  former  in  the 
construction  of  the  road  in  the  County  of  Mor- 
gan, in  accordance  with  the  alleged  agreement 
that  they  should  be  so  used.  Upon  final  hear- 
ing, the  bills  pf  all  the  parties  interpleading 
were  dismissed,  but  the  court  directed  that  the 
bonds  remain  in  the  custody  of  Ayres  &  Co. 
An  appeal  to  the  Supreme  Court  of  the  State 
was  prayed  by  all  the  parties  except  the  County 
of  Morgan.  The  case  is  reported  as  Thomas  v. 
Morgan  Co. ,  89  111. ,  496.  That  court  held:  first, 
that,  whether  the  bankers  had  notice  or  not  of  the 
certificate  executed  by  R.S.Thomas,as  president 
of  the  company,  it  showed  an  understanding, 
at  least  between  the  County  and  Thomas,  as  to 
the  use  of  the  bonds  for  work  to  be  done  in 
Morgan  County,  and  his  claim,  as  a  creditor, 
should  not  be  allowed  in  violation  of  that  un- 
derstanding. Second,  as  to  the  claim  of  Will- 
iam Thomas,  he  was  affected  by  the  notice 
disclosed  in  the  contract  between  Allen  & 
McGrady,  which  provided  for  the  payment  of 
their  claims  by  these  bonds  only  for  work  done 
in  Morgan  County.  Third,  that  the  claims  of 
Vail  &  Ladd  stood  upon  an  entirely  different  15021 
footing;  that  they  were  creditors  of  the  com- 
pany for  ties  furnished,  and  had  no  notice  of 
the  condition  upon  which  the  bonds  were  issued 
by  the  County;  that  they  only  knew  that  the 
County  had  subscribed  to  the  stock  and  issued 
its  bonds:  that  any  agreement  or  understanding 
between  the  company  and  the  County,  of  which 
they  had  no  knowledge,  and  the  effect  of  which 
would  be  to  place  the  bonds  beyond  their  reach 
as  creditors,  would  be  fraudulent  as  to  them; 
that  the  county  subscription  and  the  absolute 
order  of  the  county  court,  directing  the  issue 
and  delivery  of  the  bonds,  may  have  induced 
them  to  give  credit  to  the  company;  that  while, 
as  against  the  president  and  Allen  &  McGrady, 
who  had  notice  of  'the  specific  purpose  for 
which  the  bonds  were  to  be  used,  the  County 
might  insist  that  the  delivery  was  qualified,  it 
could  not  do  so  as  to  those  creditors;  that,  "  as 
to  them,  it  cannot  prove  that  the  delivery  was 
not  as  absolute  as  its  records  indicated;  they 
had  a  right  to  regard  the  bonds  as  assets  in  the 
hands  of  the  company."  Fourth,  the  trustees, 
Studwell,  Hopkins  and  Cobb,  having  failed  to 
assign  errors;  the  court  did  not  consider  the 
propriety  of  the  decree  as  to  them. 

Upon  the  return  of  that  cause  to  the  inferior 
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state  court  a  decree  was  entered,  by  consent  of 
the  creditors,  Vail  &  Ladd  and  the  County,  by 
which  the  County  obtained  possession  of  its 
bonds  of  the  nominal  value  of  $17,882.18,  with 
coupons  attached,  in  consideration  of  its  pay- 
ing off  the  judgment  debts  of  Vail  &  Ladd, 
amounting  to  the  sum  already  stated.  The  cou- 
pons alone  exceeded  in  amount  and  value  the 
debts  of  those  creditors. 

In  a  suit  subsequently  instituted  by  William 
Thomas,  as  the  assign/ e  of  the  ororrs  i°sued 
in  favor  of  Allen  &  McGrady,  the  question 
[503]  aroge  gg  to  whether  he  was  not  entitled  to  be 
paid  out  of  the  county  bonds,  inasmuch  as  the 
road  had  then  been  finally  constructed  in  the 
County  by  the  successors  of  the  first  company. 
That  suit  proceeded  upon  the  ground  that  such 
construction,  for  all  the  purposes  for  which  the 
stock  was  subscribed ,  was  equivalent  to  its  con- 
struction by  the  original  company.  The  bill 
alleged  that  certain  judgment  creditors  of  the 
railroad  company  had  filed  a  bill  in  chancery 
in  the  Morgan  Circuit  Court,  making  only  the 
Illinois  River  Railroad  Company,  the  County 
of  Morgan,  and  Ayres  &  Co.,  defendants,  for 
the  purpose  of  subjecting  to  those  judgments 
the  county  bonds  left  in  the  custody  of  Ayres 
«fc  Co.  To  that  suit  William  Thomas  was  not 
made  a  party,  although  he  alleges  that  the  com- 

Slainants  therein  knew  he  was  interested  in  the 
isposition  of  the  bonds;  that  by  an  agreement 
between  those  creditors  and  the  County,  which 
was  carried  into  decree,  by  a  collusive  arrange- 
ment, the  County,  by  paying  only  $6,000  in 
cash  and  about  $6,000  in  bonds,  in  full  satisfac- 
tion of  the  claims  of  those  creditors,  had  re- 
ceived from  Ayres  &  Co.  $82,500,  in  nominal 
value  of  its  bonds,  with  coupons  attached,  the 
latter  alone  exceeding  the  amount  of  the  debts 
thus  paid  off,  and  had  canceled  the  same.  To 
the  bill  a  demurrer  was  interposed  by  the  Coun- 
ty* which,  being  sustained,  the  bill  was  dis- 
missed. Thomas  appealed  to  the  Supreme 
Court  of  Illinois,  and  the  case  is  reported  as 
Tlutmat  v.  Morgan  Co.,  59  111. ,479.  The  court  in 
that  case,  speakine  by  Chief JutUce  Breese,  said : 
"It  is  undeniable  that  the  moving  cause  for 
the  subscription,  the  real  motive,  was  the  con- 
struction of  the  road  in  Morgan  County.  It  did 
not  matter  to  the  County  by  what  particular 
agencies  the  road  should  be  made;  it  was  suffi- 
cient that  it  was  made.  The  stipulation  must 
be  construed  with  reference  to  its  object  and 
substance.  The  object  was  to  secure  the  road 
in  Morgan  County.  Had  the  company  built  the 
rood  out  of  its  general  assets,  it  is  very  certain 
they  could  have  demanded  the  bonds.  The 
sense  of  the  stipulation  is,  not  that  these  iden- 
tical bonds  shall  pay  for  work  done  in  Morgan 
County  .but  it  is,  if  the  work  is  done  in  the  Coun- 
ty, the  bonds  shall  be  delivered.  The  fact  that 
the  road  has  been  completed  from  Virginia  to 
Jacksonville  is  a  substantial  performance  of  the 
condition  upon  which  the  bonds  were  issued, 
and  the  Allen  &  McGrady  orders  for  $4,000  of 
them,  drawn  by  the  company,  which  have  hon- 
estly come  into  the  possession  of  the  appellant, 
operated  as  an  equitable  transfer  of  so  much  of 
the  county  subscription  from  the  railroad  com- 
pany to  the  appellant." 

In  another  part  of  the  opinion  the  court  say: 
"  Upon  the  theory  that  these  bonds  are  a  trust 
fund  in  the  custody  of  the  court,  it  is  the  duty 
£00 


of  the  court  to  see  that  it  Is  not  wasted  or  mis- 
applied,  as  the  demurrer  admits  it  has  been,  in  1 504 1 
the  respects  alleged  in  the  bill  of  complaint. 

It  is  not  denied  that  the  parties  prosecuting 
that  suit  agreed  to  receive  from  the  County,  in 
full  satisfaction  of  their  claims,  the  sum  of 
$6,000  in  cash  and  $6,800  of  these  bonds.  There 
were  then  in  the  hands  of  the  custodian,  Ayres 
&  Co.,  bonds  of  the  nominal  value  of  $82,500. 
These  were  surrendered,  by  the  custodian,  to 
the  solicitor  of  the  complainants  in  that  action, 
in  discharge  of  an  indebtedness  of  only  $12,860. 
This,  without  explanation,  is  a  wasting  and 
misappropriation  of  the  fund,  which  a  court  of 
chancery  can  and  ought  to  correct." 

The  decree  was  reversed,  with  directions  to 
require  an  answer  to  the  bill. 

Upon  the  return  of  the  cause  the  County  filed 
an  answer,  claiming  that  its  bonds  had  all  been 
canceled  except  those  disposed  of  pursuant  to 
the  previous  decrees  of  the  court.  That  cause 
was  consolidated,  subsequently,  with  the  suit  of 
Morgan  Co.  v.  Peoria,  etc.,  R,  R.  Co.,  in  which 
the  County  sought  to  recover  from  that  com- 

□y  the  possession  of  some  of  the  bonds,  which 
gone  wrongfully, as  claimed  by  the  County, 
into  its  custody.  From  the  final  decree  in  that 
case  the  County  prosecuted  an  appeal  to  the 
Supreme  Court  of  Illinois.  That  case  is  report- 
ed as  Morgan  Co.  v.  Thomat,  76  111.,  189.  The 
court  re-examined  the  grounds  of  the  previous 
decisions  and,  among  other  things,  adjudged 
in  that  case: 

First.  That  the  claim  of  William  Thomas 
should  be  sustained,  not  for  the  reason  that  the 
supposed  condition  upon  which  the  bonds  were 
placed  in  the  custody  of  Elliott  &  Brown  was 
performed,  "But  because  no  such  condition,  so 
far  as  the  stockholders  and  creditor*  of  the  Il- 
linois River  Railroad  Company,  including  Mr. 
j  Thomas,  were  concerned,  ever  existed.  The 
:  subscription  which  the  county  court  was  au- 
;  thorized  to  make  for  capital  stock  in  the  H- 
i  linois  River  Railroad  Company,  by  the  vote  of 
'  the  people  and  the  subsequent  enactment  of 
the  Legislature,  was  not  conditional,  but  abso- 
lute, and  Vie  tubecription  made  pursuant  to  tltie 
auUiority  teat  unconditional.  It  was  made  prior 
to  any  issue  of  bonds,  and  when  made,  the  con- 
tract between  the  County  on  t)  e  one  side,  and  [5051 
the  railroad  company  on  the  other,  was  com- 
plete.  The  County  was  then  legally  bound  to 
tetue  and  deliver  it*  bonds  to  the  company  in  con- 
formity with  the  terme  of  itt  tubecriptton,  and 
upon  its  doing  so,  the  company  was  bound  to 
deliver  to  the  County  the  requisite  certificate 
showing  that  it  was  the  owner  of  the  number 
of  shares  subscribed  for  in  its  capital  stock. 
This  claim  for  unpaid  subscription  then  became 
a  part  of  the  ateete  of  the  company.  Creditors 
might  rely  upon  it  for  payment  of  their  debts 
as  Implicitly  as  upon  any  other  assets  of  the 
company,  and  this,  too,  although  the  company, 
subsequently  to  the  making  of  the  subscription, 
may  have  abandoned  all  proceedings  under  its 
charter,  on  account  of  its  Insolvency." 

Second.  "  The  subscription  being  absolute  in 
its  terms  and,  therefore,  constituting  a  part  of 
the  assets  of  the  company,  R.  8.  Thomas  had 
no  authority,  simply  as  president  of  the  com- 
pany, to  consent  that  it  should  become  condi- 
tional, nor  could  the  County  make  such  claim 
as  a  matter  of  right" 
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Third.  "  The  Peoria,  Pekin  and  Jacksonville 
Railroad  Company  acquired  no  claim  to  the 
Morgan  County  bonds  at  the  sale  under  the 
deed  of  trust,  because  they  were  neither  express- 
ly, nor  by  necessary  implication  included  with- 
in its  terms;  "  that "  the  bonds,  then,  remaining 
as  assets  of  the  Illinois  River  Railroad  Com- 
pany could  not  have  been  donated  by  the  Coun- 
ty to  the  Peoria,  Pekin  and  Jacksonville  Rail- 
road Company;  nor  was  it  competent  for  the 
Legislature,  by  enactment,  to  make  such  dona- 
tion. They  were  a  trust  fund,  to  be  held  for 
tiie  payment  of  the  debts  of  the  company  to 
-which  they  belonged,  and  this,  even  if  the  fail- 
ure of  that  corporation  to  exercise  its  corporate 
powers  had  worked  its  dissolution." 

It  thus  appears  that  the  County,  by  the  pay- 
ment of  a  little  over  $19,000  to  certain  credit- 
ors of  the  .Illinois  River  Railroad  Company,  at- 
tempted, to  the  prejudice  of  other  creditors,  to 
discharge  its  own  indebtedness  to  that  insolv- 
ent corporation,  represented  by  bonds  of  the 
nominal  value  of  about  $50,000,  with  coupons 
attached,  the  latter  alone  exceeding  the  claim 
of  the  particular  creditors  thus  paid  off. 

Meurs.  Was.  Brown,  Kirby  A  Ruuell,  Wm. 
H.  Bar ntt,  Wm.  M.  &  J.  T.  Springer, 
for  appellant. 

Maura.  Dearborn  A  Campbell  and  H.  S. 
Ore  en,  for  appellees. 

Mr.  JuMtice  Harlan  delivered  the  opinion 
of  the  court: 

In  pursuance  of  authority  conferred  by  its 
charter,  the  Illinois  River  Railroad  Company 
F50A1  conveyed,  by  way  of  mortgage,  of  date  Novem- 
1  J  ber  1,1858,  to  Alexander  Studwell,  Lucius  Hop- 
kins and  George  S.  Cobb,  as  trustees,  all  of  its 
corporate  property,  real  and  personal,  fran- 
chises and  effects,  acquired,  and  to  be  acquired, 
including  all  rents,  issues,  income,  profits,  mon- 
eys, rights  and  advantages,  derived,  and  to  be 
derived  therefrom,  in  trust,  to  secure  the  pay- 
ment of  1,320  bonds,  aggregating  the  sum  of 
$1 ,020,000,  and  payable  in  New  York,  on  the 
first  day  of  January,  1880,  with  semi-annual 
interest  at  the  rate  of  ten  per  cent  per  annum. 

The  deed  pro  video  that,  if  the  company  failed 
at  any  time  to  meet  the  annual  interest  on  the 
bonds,  all  of  them  might  be  treated  as  matured 
obligations,  and  the  mortgaged  property,  in  that 
event,  should  be  surrendered  to  the  trustees,  to 
be  owned,  operated  and  held  for  the  use  and 
benefit  of  holders  of  the  bonds. 

The  company  failed  to  pay  the  interest  when 
due,  after  having  constructed  only  the  part  of 
the  road  between  Pekin,  in  Tazewell  County, 
and  Virginia,  in  Cass  County.  Its  board  of  di- 
rectors, at  a  meeting  held  on  12th  of  July,  1862, 
ordered  a  surrender  of  the  mortgaged  property 
to  the  trustees.  It  then  suspended  all  further 
operations  and  ceased  to  discharge  its  functions. 
The  mortgage  trustees  took  possession  by  an 
agent,  and,  on  the  17th  of  December,  1862,  in- 
stituted a  suit  for  foreclosure  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  Illinois. 

By  an  Act  of  Assembly  passed  June  11, 1868, 
Studwell,  Hopkins  and  Cobb,  trustees,  and  Ar- 
nold, Allen  and  Trowbridge,  holders  of  the 
bonds  secured  by  the  deed  of  trust,  and  their 
associates,  who  should  thereafter  become  pur- 
chasers of  the  mortgage  property  under  any  de- 
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cree  of  foreclosure,  were  constituted  a  corpora- 
tion, under  the  name  of  the  Peoria,  Pekin  and 
Jacksonville  Railroad  Company,  with  power  to 
purchase  the  property  described  in  the  mort- 
gage, and,  upon  receiving  a  proper  transfer 
thereof,  to  have  and  be  vested  with  all  the  cor- 
porate powers,  privileges,  immunities  and  fran- 
chises theretofore  given  or  granted  to  the  Illi- 
nois River  Railroad  Company. 

A  final  decree  of  sale  was  rendered  in  the 
foreclosure  suit,  from  which  it  appears  that  the 
principal  and  interest,  then  due  and  unpaid,  of 
the  bonds  was  $1,419,666.  The  sale  occurred 
on  the  1st  of  October,  1868,  when  the  mortgaged 
property  was  purchased  by  Allen,  Trowbridge 
and  Arnold  at  the  price  of  $400,000.  It  was 
duly  confirmed,  and  subsequently,  in  June, 1864, 
a  further  decree  was  entered  against  the  rail-  [507] 
road  company  for  the  sum  of  $1 ,001 ,292. 5C,  the 
balance  then  due  upon  the  mortgage  debt,  after 
crediting  the  proceeds  of  sale. 

Shortly  before  the  last  decree  the  purchasers 
at  the  decretal  salp  conveyed  and  transferred  the 
railroad,  franchises  and  property  of  the  com- 
pany to  the  Peoria,  Pekin  and  Jacksonville 
Railroad  Company,  which  thereafter  completed 
the  road  from  Virginia,  in  Cass  County,  to  Jack- 
sonville. 

The  present  suit  in  equity  was  instituted  by 
Allen,  Trowbridge  ana  Arnold,  the  holders 
jointly  of  all  the  bonds  secured  by  the  trust- 
deed,  and,  therefore,  the  equitable  owners  of 
the  decree  in  the  foreclosure  suit,  for  the  pur- 
pose mainly  of  subjecting  to  that  decree  such 
amount  as  was  due  from  the  County  of  Morgan 
upon  a  subscription,  in  bonds,  by  it  made  in 
the  year  1856,  to  the  capital  stock  of  the  Illinois 
River  Railroad  Company.  The  bill  proceeds 
upon  the  ground  that  the  bonds  issued  for  the 
County's  subscription  were  a  part  of  the  assets 
of  that  corporation,  constituting  a  trust  fund  to 
which  its  creditors  could  resort  for  the  satisfac- 
tion of  their  debts.  Before  the  commencement 
of  this  suit,  the  County  had  obtained  possession 
of  and  destroyed  or  canceled  its  bonds.  It  de- 
nied all  liability  to  complainants,  as  creditors 
of  the  railroad  company,  by  reason  of  the  al- 
leged subscription,  or  upon  any  other  ground. 
The  complainants  contended  in  the  court  below, 
as  they  do  here,  that  the  County  obtained  posses- 
sion of  the  bonds  in  fraud  of  their  rights  as  cred- 
itors of  the  Illinois  River  Railroad  Company, 
and  that,  to  the  extent  it  had  not.  in  fact,  paid  the 
amount  due  upon  the  bonds  given  for  the  sub- 
scription, and  notwithstanding  their,  cancella- 
tion, the  County  remained  liable  to  creditors  of 
that  company.  In  that  view  the  court  con 
curred,  and  having  ascertained  through  a  mas 
ter  that  there  was  due  from  the  County,  prin- 
cipal and  interest,  on  its  original  subscription 
of  $50,000  in  bonds,  the  sum  of  $72,589.56, 
after  allowing  all  payments  theretofore  made 
by  it  to  creditors  of  the  company,  a  decree  was 
rendered  in  favor  of  complainants  for  that 
amount.  From  that  decree  the  present  appeal 
is  prosecuted. 

The  right  of  creditors  of  the  Illinois  River 
Railroad  Company  to  subject  to  the  satisfaction  [508] 
of  their  claims,  the  bonds,  issued  by  Morgan 
County  for  its  subscription  to  the  capital  stock 
of  the  company,  has  been  the  subject  of  litiga- 
tion in  the  courts  of  Illinois  for  many  years. 
The  general  history  of  that  litigation  is  given 
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in  Thome*  v.  Morgan  Co.,  89  111.,  496;  8.  C, 
09  HI.,  488;  and  Morgan  Co.  v.  Thomas,  76  111., 
189.  The  essential  facts  disclosed  in  those  suits 
appear  In  some  form  in  the  transcript  now  be- 
fore us,  and  are  summarized  in  the  statement 
which  precedes  this  opinion.  They  are  numer- 
ous and  complicated,  and  our  labor  in  ascertain- 
ing them  with  accuracy,  has  been  increased  no 
little  by  the  confused  condition  in  which  the 
transcript  is  found. 

We  will  notice  such  of  the  questions  of  law, 
suggested  by  the  assignments  of  error,  as  we 
deem  necessary  to  onsider  or  determine. 

1.  In  Satever  v.  Hoag,  17  Wall.,  621  [84  U. 
8.,  XXI.,  786],  we  had  occasion  to  consider  the 
question  whether  the  creditors  of  an  insolvent 
corporation  were  at  liberty  to  assail  a  transac- 
tion between  it  and  one  of  its  debtors,  whereby 
the  latter' s  subscription  of  stock  was  with- 
drawn, so  far  as  general  creditors  were  con- 
cerned, from  the  assets  of  the  corporation.  In 
that  case  we  declared  the  doctrine  to  be  well  es- 
tablished that  the  capital  stock  of  a  corporation, 
especially  its  unpaid  subscriptions,  constituted 
a  trust  fund,  for  the  benefit  of  the  general  cred- 
itors of  the  corporation,  and  that  the  governing 
officers  of  a  corporation  could  not,  by  agree- 
ment or  other  transaction  with  the  stockholder, 
release  the  latter  from  his  obligation  to  pay,  to 
the  prejudice  of  its  creditors,  except  by  fair  and 
honest  dealing,  and  for  a  valuable  considers 
tion.  In  the  subsequent  case  of  Sanger  v.  Up- 
ton, 91  U.  8.,  60  [XXIII.,  222],  we  had  occa- 
sion to  consider  the  same  question,  and  there 
said:  "The  capital  stock  of  an  incorporated 
company  is  a  fund  set  apart  for  the  payment  of 
its  debts.  It  is  a  substitute  for  the  personal  lia- 
bility which  subsists  in  private  copartnerships. 
When  debts  are  incurred,  a  contract  arises  with 
the  creditors  that  it  shall  not  bo  withdrawn  or 
applied,  otherwise  than  upon  their  demand,  un- 
til such  demands  are  satisfied.  The  creditors 
have  a  lien  upon  it  in  equity.  If  diverted,  they 
may  follow  it  as  far  as  it  can  be  traced,  and 
subject  it  to  the  payment  of  their  claims,  ex- 
cept as  against  holders  who  have  taken  it  bona 
fide  for  a  valuable  consideration  and  without 
notice.  It  is  publicly  pledged  to  those  who  deal 
with  the  corporation  for  their  security.  Unpaid 
stock  is  as  much  a  part  of  this  pledge,  and  as 
much  a  part  of  the  assets  of  the  company,  as 
the  cash  which  has  been  paid  in  upon  it.  Cred- 
itors have  the  same  right  to  look  to  it  as  to 
anything  else,  and  the  same  right  to  insist 
upon  its  payment  as  upon  the  payment  of  any 
other  debt  due  the  company.  As  regards  cred- 
itors, there  is  no  distinction  between  such 
a  demand  and  any  other  assets  which  may  form 
a  part  of  the  property  and  effects  of  the  corpora- 
tion." Upton  v.  TribOeoek,  91  U.  S.,  45  [XXIII., 
2081;  Webster  v.  Upton,  91  U.  8.,  65  [XXIII., 
884];  Hatch  v.  Dana,  101  U.  8..  210  [XXV., 
886].  In  no  court  have  these  doctrines  been 
more  distinctly  approved,  than  in  the  Supreme 
Court  of  Illinois  when  considering  the  liability 
of  the  County  of  Morgan  to  creditors  of  the 
Illinois  River  Railroad  Company  arising  out  of 
these  identical  tonds.  Morgan  Co.  v.  Thomas, 
76  m„  141.  * 

These  principles  condemn  the  arrangements 
with  certain  creditors  of  the  company,  through 
which  the  County,  to  the  prejudice  of  other 
creditors,  attempted  to  discharge  its  liability  to 
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the  common  debtor  by  paying  less  than  the  en- 
tire sum  due  from  it.  The  suits  in  the  state 
court,  under  cover  of  which  these  arrangements 
were  consummated,  were  all  commenced  after 
the  decree  of  foreclosure,  and  after  the  railroad 
company  had  suspended  operations,  and  was  no- 
toriously insolvent.  The  County  recognized 
the  dangers  which  beset  the  original  enterprise, 
in  furtherance  of  which  its  people  had  voted  a 
subscription  of  stock  payable  in  bonds.  Its  of- 
ficers believed  that  it  would  inevitably  fail,  and 
that  the  ends  expected  to  be  accomplished  by 
the  aid  voted  would  not  be  attained.  It  was  for 
these  reasons,  that  they  sought  or  acceded  to  an 
arrangement  looking  to  the  protection  of  the 
County  against  liability.  But  it  is  clear  that 
other  creditors  besides  those  with  whom  it  com- 
bined had  an  interest  in  the  disposition  of  the 
assets  of  the  bankrupt  railroad  company,  and 
that  the  plan,  as  conceived  and  consummated, 
was  wholly  inconsistent  with  the  established 
doctrines  of  equity.  Upon  recognized  princi- 
ples of  public  policy  and  good  faith,  the  debt 
which  the  County  owed,  by  reason  of  its  sub- 
scription and  the  bonds  given  therefor,  consti- 
tuted, with  other  property  of  the  insolvent  com- 
pany, a  trust  fund  to  which  all  its  creditors 
could  rightfully  look  for  satisfaction  of  their 
claims.  The  County  was  liable  for  the  whole 
of  that  debt,  and  by  no  device  or  combination 
to  which  particular  creditors  were  parties,  could 
it  withdraw  its  bonds  from  that  f  und.and  there- 
by avoid  liability  to  the  general  creditors  of  the 
company. 

Had  tile  County's  liability  to  the  railroad  com- 
pany rested  upon  its  original  subscription,  the 
present  case,  it  must  be  conceded,  would  come 
within  the  very  letter  of  our  decisions  in  the 
cases  just  cited.  That  the  subscription  was 
paid  or  merged  in  bonds  can  certainly  make  no 
difference  in  the  application  of  the  principle 
upon  which  those  cases  were  determined.  The 
bonds  were  the  evidence  of  the  debt  created  by 
the  original  subscription.  The  railroad  com- 
pany had  become,  as  all  its  creditors  knew, 
wholly  unable  to  meet  its  engagements,  and  had 
practically  ceased  to  exist.  The  bonds  in  ques- 
tion were  part  of  its  assets,  in  which  all  the 
creditors  had  an  interest.  The  Count?,  by  an 
arrangement  with  some  of  those  creditors,  at- 
tempted to  lessen  its  obligation  to  pay  what  it 
had  stipulated  to  pay,  and  thereby  defeat  the 
rights  of  other  creditors,  who  had  as  much 
claim  upon  the  assets  of  the  insolvent  company 
as  those  with  whom  the  County  contracted. 
What  it  did  is  utterly  indefensible,  under  any 
known  rules  of  equity. 

2.  But  it  is  contended  that  the  subscription 
was  without  authority  of  law,  and  that,  conse- 
quently, the  County  is  not  liable  thereon  nor 
upon  the  bonds.  The  specific  ground  upon 
which  this  contention  rests  is,  that  the  vote  of 
the  people  of  1856  conferred  no  legal  authority 
to  make  the  subscription,  such  vote  having  been 
taken  under  an  order  of  the  county  court  sub- 
mitting, as  a  single  proposition,  the  question  of 
subscribing  $50,000  to  the  capital  stock  of  three 
separate  railroad  companies,  one  of  which  was 
the  Illinois  River  Railroad  Company  ;  that  a 
vote  upon  such  a  proposition,  submitted  in  that 
form,  was  not  one  upon  which  a  municipal  sub- 
scription could  rest.  There  are  two  sufficient 
answers  to  this  suggestion.   One  is,  that  in  no 
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one  of  the  three  cases  in  the  Supreme  Court  of  Il- 
linois, involving  this  subscription,  was  any  such 
question  distinctly  raised  by  the  County.  All 
15 1 1 1  of  them  proceeded  manifestly,  upon  the  undis- 
puted  ground,  that  the  county  court  had  ample 
power  Dy  statute  to  make  the  subscription.  We 
are  not  now  disposed  to  inquire  whether  the 
particular  mode  in  which  the  people  were  in- 
vited to  pass  upon  the  proposed  subscription 
affected  the  substance  or  validity  of  the  sub- 
scription when  made;  nor  whether  the  subscrip- 
tion was  not  a  waiver  of  any  irregularity  in  that 
respect.  The  County  has  never  until  this  suit 
was  brought,  more  than  fifteen  years  after  the 
subscription  was  made,  disputed,  in  any  direct 
form,  the  legality  of  the  order  submitting  the 
question  of  subscription  to  the  voters.  Another 
answer  to  this  objection  is  suggested  by  the  Act 
of  January  29,  1857,  declaring  the  vote  to  have 
been  legally  taken,  and  requiring  a  subscription 
and  the  issuing  of  bonds  in  accordance  with  the 
vote  of  the  people.  That  Act,  it  is  argued,  was 
beyond  the  power  of  the  Legislature  to  pass,  in 
that,  in  violation  of  section  9  of  article  5  of  the 
State  Constitution  of  1848,  as  construed  by  the 
Supreme  Court  of  Illinois,  it  imposed  upon  the 
people  of  the  County  a  burden  or  debt  which 
they  had  never  legally  voted  upon  themselves ; 
that  the  vote  in  1856,  upon  the  proposition  to 
subscribe  stock  in  three  distinct  railroad  corpo- 
rations, was  an  absolute  nullity,  which  could 
not  be  constitutionally  remedied  by  any  Act  of 
Assembly  or  otherwise  than  by  a  direct  vote 
of  the  electors  upon  a  new  proposition  submit- 
ted in  legal  form.  In  support  of  these  views 
we  are  referred  to  numerous  decisions  of  the 
state  court,  which  we  have  had  occasion  hereto- 
fore to  examine  in  other  cases.  We  deem  it  un- 
necessary to  consider  the  general  doctrine,  with 
all  its  limitations  and  qualifications  of  the  pow- 
er of  the  Legislature,  by  retrospective  enact- 
ments, to  cure  defects  or  omissions  which  have 
occurred  in  elections  relating  to  municipal  sub- 
scriptions. It  is  often  difficult  to  determine, as 
matter  of  local  constitutional  law,  whether  the 
defect  or  omission  in  a  particular  case  involves 
a  mere  irregularity  in  the  execution  of  a  statu- 
tory power,  or  is  vital  and  jurisdictional.  It  is 
quite  sufficient  on  this  point  to  say  that  the  Su- 
preme Court  of  the  State,  in  T/tomasv.  Morgan 
Co.,  89  111.,  498,  as  well  as  in  Morgan  Co.  v. 
T/io/nait,  76  111.,  tupra,  recognized  the  Act  of 
29th  of  January,  1857,  as  having  legalized  the 
vote  of  the  County.  Those  cases,  in  connection 
with  Thomat  v.  Morgan  Co.,  59  111.,  480,  are 
adjudications,  under  which  certain  creditors  of 
the  Illinois  River  Railroad  Company  have  re- 
ceived payments  of  their  claims  out  of  the 
1 5 1 2  J  amount  due  from  the  County,  upon  the  bonds 
issued  in  payment  of  its  subscription.  The  de- 
crees in  those  cases  could  not  have  been  ren- 
dered, except  upon  the  ground  that  the  subscrip- 
tion was  not  invalid  by  reason  of  the  particular 
mode  in  which  the  question  of  county  aid  was 
submitted  to  the  electors. 

8.  It  is  further  contended  that  the  bonds  were 
deposited  with  Elliott  &  Brown,  to  be  delivered 
upon  the  condition,  to  which  the  railroad  com- 
pany assented :  that  they  should  be  used  only  for 
the  payment  ot  work  done  in  Morgan  County; 
and,  since  no  such  work  was  done  by  that  com- 
pany, neither  the  latter  nor  its  creditors  can  en- 
force liability  upon  the  County, 
flee  18  Otto. 


Undoubtedly  the  county  authorities,  at  the 
outset,  expected  that  the  bonds  would  be  ap- 
plied only  upon  such  work,  and  there  is  no  rea- 
son to  suppose  that  the  president  of  the  railroad 
company  intended  any  application  inconsistent 
with  the  paper  which  he  executed  and  delivered 
to  the  County,  prior  to  the  issue  of  the  bonds. 
The  county  court  relied  upon  the  assurances 
given  by  that  officer,  and  made  an  order,  at  its 
September  Term,  1857,  that  the  bonds  be  de- 
livered to  the  company.  In  conformity  with  that 
order  the  bonds  were  deposited  with  Elliott  & 
Brown,  the  bankers  of  the  company,  and  were 
held  by  them  subject  to  its  order.  They,  in  re- 
turn, received,  for  the  County,  and  by  its  direc- 
tion, the  certificate  of  stock.  Subsequently,  and 
after  the  bonds  were  issued  and  delivered  to 
Elliott  &  Brown,  the  County  voted  as  a  stock- 
holder in  the  election  of  directors,  and  for  two 
years  paid  the  interest  on  its  bonds.  During  all 
that  time  who  owned  the  bonds?  We  have  al- 
ready seen  that  the  Supreme  Court  of  the  State 
adjudged,  and,  as  we  think,  rightly,  that  the 
subscription  was  absolute  and  unconditional, 
and,  when  made,  the  company  became  entitled 
to  the  bonds,  and  the  County  to  the  stock. 
When  the  absolute  subscription  was  made,  the 
claim  for  its  payment  became,  as  was  held  by 
the  Supreme  Court  of  the  State,  a  part  of  the 
assets  of  the  company,  upon  which  creditors 
could  rely  for  the  payment  of  their  debts.  76 
111.,  141.  While,  as  held  by  the  state  court, 
Thomas  might  bind  himself  to  treat  the  sub- 
scription as  conditional,  he  had  no  authority, 
simply  as  president  of  the  company,  "to  consent 
that  it  should  become  conditional/' P.  148.  The  l»13J 
present  appellees,  by  their  purchase  of  its  mort- 
gage bonds,  about  $900,000  of  them  purchased 
in  April  or  May,  1862,  and  the  remainder  in 
1868,  became  creditors  of  the  company,  and 
nothing  is  disclosed  by  the  evidence  which  estops 
them  from  claiming,  as  against  the  County ,  that 
the  bonds  given  for  the  County's  unconditional 
subscription,  constituted,  from  at  least  the  time 
of  their  issue  and  delivery  to  Elliott  &  Brown, 
a  part  of  the  assets  of  the  company,  to  which 
the  hitter's  creditors  could  look.  Upon  this  very 
point  the  8upreme  Court  of  the  State,  in  the 
case  last  cited,  expressed  similar  views,"  and  said 
that  "Where  a  party  receives  property  from  an- 
other, in  discharge  of  precedent  liability,  and 
the  party  delivering  the  property  has  no  legal 
right  to  prescribe  its  future  disposition  or  use, 
as  in  the  present  instance,  the  mere  fact  that 
when  he  delivers  it  he  expects  and  intends  that 
it  shall  be  applied  to  a  particular  disposition  or 
use,  does  not  make  such  an  application  of  it  a 
condition  precedent  to  the  vesting  of  title." 

4.  The  objection  that  the  appellees  are  con- 
cluded by  the  decree  in  the  state  court,  under 
which  the  County  obtained  possession  of  its 
bonds,  is  not  well  taken.  They  were  not  parties 
to  any  of  those  suits,  but  it  is  contended  that 
they  are  nevertheless  bound  by  the  adjudication 
upon  the  claim  asserted  therein  by  Studwell, 
Hopkins  and  Cobb,  in  their  capacity  as  trustees 
in  the  mortgage  deed,  that  they  were  entitled  to 
the  possession  of  the  bonds,  for  delivery  to  the 
new  company  in  completion  of  the  original  con- 
tract with  the  County.  The  Supreme  Court  of 
the  State  was  of  opinion  that  the  mortgage  deed 
did  not,  by  its  terms,  include  these  bonds;  that 
the  Peoria,  Pekin  and  Jacksonville  Railroad 
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Company  was  not  a  reorganization  of  the  Illi- 
nois River  Railroad  Company,  but  a  new  and 
totally  independent  organization;  and,  there- 
fore, the  new  company  acquired  no  claim  to  the 
bone's  at  the  sale  under  the  deed  of  trust.  76 
111.,  sup^a.  But  if  the  trustees,  after  obtaining 
the  deciee  of  foreclosure  and  a  sale  of  the  mort- 
gage property , for  the  benefit  of  the  bondholders, 
were  under  a  duty,  or  by  virtue  of  their  posi- 
tion,W3re  authorized,  to  enforce,  for  the  benefit 
of  the  .e  creditors,  the  collection  of  the  judg- 
ment a -gainst  the  railroad  company  for  the  bal- 
ance of  the  mortgage  debt,  it  is  manifest  that 
they  dii  not  assume,  in  the  suit  in  the  state 
court,  to  which  they  and  the  county  were  par- 
[514]  tier,  to  represent  the  bondholders.  In  the  suit 
commenced  by  Elliott  &  Brown,  and  which  is 
reported  in  39  111.,  supra,  they  claimed  the  right 
to  hold  the  bonds  for  the  benefit  of  the  new 
company,  and  not  for  the  bondholders,  whose 
claims,  after  crediting  the  proceeds  of  the  fore- 
closure sale,  were  unsatisfied  to  the  extent  of 
$1,061,292.56.  Besides,  the  state  court  did  not, 
in  that  case,  decide  that  Morgan  County  was 
discharged  altogether  and  as  to  everybody,  from 
responsibility  upon  the  bonds,  because  of  the 
failure  of  the  old  company  to  construct  the  road 
in  that  County.  In  the  original  decree  it  di- 
rected the  bonds  to  remain  in  the  custody  of 
Ayres  &  Co.  And  in  the  case  in  59 111.,  supra, 
the  court  held  that  the  construction  of  the  road 
by  the  new  company  was  a  substantial  compli- 
ance with  the  contract  between  the  old  company 
and  the  County.  There  was  no  adjudication,  in 
the  state  court,  against  the  claims  of  the'  pres- 
ent appellees.  On  the  contrary,  the  grounds 
upon  which  the  claims  of  Vail,  Ladd,  Thomas, 
Blair  and  other  creditors  were  adjudged  by  the 
Supreme  Court  of  the  State  to  be  payable  out 
of  these  bonds  are  the  precise  grounds  upon 
which  we  sustain  the  claims  of  appellees  as 
creditors  of  the  old  company. 

5.  In  reference  to  the  suit  which,  it  is  sug- 
gested, was  instituted  by  Studwell,  Hopkins  and 
Cobb  in  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Illinois,  it  is  suffi- 
cient to  say  that  the  present  transcript  contains 
nothing  upon  that  subject.  We  are  not  advised, 
in  any  proper  form,  of  the  nature  and  object  of 
that  suit,  nor  who  were  parties  to  it.  We  can- 
not, therefore,  say  that  the  final  decree  in  that 
case,  if  any  was  rendered, would  affect  the  rights 
of  parties  in  this  litigation. 

There  are  many  other  questions  which  coun- 
sel hav°  discussed,  but  we  do  not  regard  them 
as  raaterr '  in  determining  the  essential  rights 
of  the  par:ies.  We,  therefore,  refrain  from  any 
discussi  u  of  them.  The  decree  below  is  in  line 
with  the  adjudications  in  the  Supreme  Court  of  Hie 
State,  and  in  our  judgment,  is  right.  It  is  af- 
firmed. 

While  upon  the  bench  Mr.  Justice  Swayne 
and  Mr.  Justice  f  trong  participated  in  the  de- 
cision of  this  case.  They  concur  in  the  opinion 
and  judgment;  and  it  is  ordered  that  the  judg- 
ment of  affirmance  be  entered  as  of  the  date 
[515]  when  this  cause  was  submitted  in  this  court. 


John  Allen  and  Edwin  S.  Trowbridge,  Sur- 
vivors, etc.,  v.  The  County  of  Morgan,  No.  298. 

This  is  an  appeal  from  the  same  decree  as  in 
the  preceding  case.  We  perceive  therein  no 
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error  to  the  substantial  prejudice  of  appellants, 
and  it  is  affirmed. 

Mr.  Justice  Miller  dissenting  in  No.  78. 
I  dissent  from  the  judgment  of  the  court  in 
this  case,  and  am  authorized  by  Justices  Field 
and  Bradley  to  say  that  they  also  dissent. 
True oopy.  Teat: 

James  H.  McKenney,  Clerk  Sup.  Court,  U.  8. 

Cited— 106  D.  8.,  152. 


ANTOINE  DUBUCLET,  Plff.  in  Err.,  [550] 

v. 

STATE  OF  LOUISIANA,  ex  rel.  Johh  0. 

MONCTJRE. 
(See  8.  C,  18  Otto,  560-658.) 
Removal  of  cause— sec.  2010,  R.  & 

L  Where  a  suit  Is  brought  In  a  Stare  Court  against 
a  state  officer  to  remove  him  from  office,  and  his 
right  to  his  office  depends  on  the  laws  of  the  State, 
he  cannot  remove  the  cause  to  the  United  States 
Court, 

2.  Section  2010,  Revised  Statutes,  does  not  provide 
for  the  removal  of  a  suit  brought  against  one  In  of- 
fice, to  put  him  out. 

[No.  226.] 

Argued  Mar.  1.  1881.     Decided  Apr.  11,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  case  is  fully  stated  by  the  court. 
Mr.  John  Ray,  for  plaintiff  in  error. 
Mr  Conway  Robinson,  for  defendant  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  begun  in  a  State  Court  of  Louisi- 
ana, on  the  20th  of  March,  1877,  to  try  the  title 
of  Dubuclet,  the  plaintiff  in  error,  to  the  office 
of  Treasurer  of  State.the  duties  of  which  he  waa 
performing  under  a  commission  from  the  Gov- 
ernor, dated  December  81,  1874.  The  allega- 
tions of  the  petition  are,  in  substance,  that  Mon- 
cure  was  in  fact  elected  to  the  office  at  an  elec- 
tion which  was  held  on  the  2d  of  November, 
1874,  but  that  the  returning  board,  by  a  false  and 
illegal  canvass  and  compilation  of  the  votes,  de- 
clared that  a  majority  were  in  favor  of  Dubuc- 
let, who  was  thereupon  commissioned. 

On  the  2d  of  April,  1877,  Dubuclet  fifed  bis 
petition  for  the  removal  of  the  suit  to  ihe  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Louisiana.  This  petition  was  granted  by  the 
state  court,  but  when  the  case  got  to  the  circuit 
court  it  was  remanded  on  the  ground  that  it  was 
not  in  law  removable.  To  reverse  that  order  of 
the  circuit  court  this  writ  of  error  was  brought. 

It  is  conceded  that,  according  to  the  decisions  [5511 
in  Strauder  v.  West  Virginia,  100  U.  S.,  808 
[XXV.,  664],  and  Virginia  v.  Rives,  100  U.  8., 
818  [XXV.,  667],  a  case  was  not  made  for  re- 
moval under  sec.  641,  Rev.  Stat.  We  think 
it  equally  clear  that  the  showing  in  the  petition 
was  not  sufficient  to  effect  a  transfer  under  the 
Act  of  March  8,  1875,  18  Stat,  at  L.,  470,  ch. 
187,  sec.  2.  The  averments  relied  on  for  this 
purpose  are  as  follows: 
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*  'Petitioner  further  represents  that,at  the  elec- 
tion held  in  this  State  on  the  —  day  of  Novem- 
ber, A.  D.  1874,  for  state  treasurer,  at  which  peti- 
tioner was  a  candidate,  that  in  the  Parishes  of 
De  Soto,  Bienville,  Union,  Grant  and  other  par- 
ishes of  the  State,  there  were  more  than  five 
thousand  citizens  of  color  of  the  State  of  Louisi- 
ana and  of  the  United  States,  qualified  by  law 
to  vote  at  said  election  and  who  offered  to  vote, 
and  if  they  had  been  permitted  to  vote  would 
have  voted  for  petitioner,  and  against  Jno.  C. 
Moncure,  relator,  and  who  were  prevented,  hin- 
dered and  controlled  and  intimidated  from  vot- 
ing for  petitioner  by  relator  Moncure  and  those 
acting  in  his  interest,  by  means  of  bribery, 
threats  of  depriving  them  of  employment  and 
occupation,  and  of  ejecting  them  from  rented 
houses,  lands,  and  other  property,  and  by  threats 
of  refusing  to  renew  leases  or  contracts  for  la- 
bor, and  by  threats  of  violence  to  them  or  their 
families,  in  violation  of  their  and  your  petition- 
er's civil  rights,  and  in  violation  of  the  laws  of 
the  United  States,  made  and  enacted  to  protect 
the  civil  rights  of  citizens  of  color  and  previous 
condition  of  servitude. 

Petitioner  further  represents  that,  in  conse- 
quence of  said  illegal  acts,  and  violation  of  the 
laws  of  the  State  of  Louisiana  and  the  United 
States,  by  relator  Moncure,  and  those  acting  in 
his  interest,  at  and  before  said  election,  and  for 
the  purpose  of  defeating  your  petitioner  for 
treasurer  of  the  State  of  Louisiana,  that  the  re- 
turning officers  of  election  of  the  State  of  Louisi- 
ana, in  accordance  to  law  and  their  sworn  duly, 
duly  returned  your  petitioner  elected,  by  reject- 
ing the  votes  cast  in  the  several  parishes  and  at 
the  several  polls  where  relators,  in  their  petition, 
complain  the  vote  should  have  been  counted  in 
his,  Moncure' s,  favor,  and  where  they  complain 
the  vote  should  not  have  been  counted  in  favor 
f552]  of  petitioner. 

Petitioner  further  represents  that  the  suit  of 
relatoi  3  is  for  the  object  and  purpose  of  depriv- 
ing your  petitioner  of  the  office  of  Treasurer  of 
the  State  of  Louisiana,  by  reason  of  the  denial 
of  the  aforesaid  citizens  the  right  to  vote  on  ac- 
count of  race,  color  and  previous  condition  of 
servitude,  in  violation  of  the  laws  of  the  United 
States  made  to  protect  the  equal  civil  rights  of 
petitioner  and  those  offering  to  vote  for  him, 
and  by  reason  of  the  right  guarantied  by  the 
Fifteenth  Article  of  Amendment  to  the  Consti- 
tution of  the  United  States." 

If  all  that  is  here  alleged  be  true,  it  does  not 
show  a  case  "Arising  under  the  Constitution  or 
laws  of  the  United  States."  If  Moncure  was 
guilty  of  what  is  charged  against  him,  he  had 
violated  the  provisions  of  section  6607  of  the 
Revised  Statutes,  but  that  gave  Dubuclet  no 
right,  under  the  laws  of  the  United  States,  to 
have  the  entire  vote  of  the  designated  parishes 
thrown  out  by  the  canvassers  of  the  election. 
Moncure  might  have  been  prosecuted  for  what 
he  had  done;  but  neither  his  prosecution,  con- 
viction or  punish  nent  would  of  itself  set  aside 
the  vote  of  the  parishes  or  polls  as  returned.  The 
effect  of  such  conduct  on  the  validity  of  the  elec- 
tion depended,  ej  far  as  this  record  shows,  on 
the  laws  of  the  State  and  not  on  those  of  the 
United  States.  Whether  Moncure  and  those  in 
his  interest  have  been  guilty  of  a  crime  punish- 
able by  law,  may  depend  alone  on  the  laws  of 
the  United  States,  but  toe  United  States  have 
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not  as  vet  attempted  to  declare  what  effect  such 
unlawful  acts  shall  have  on  the  election  of  a 
purely  state  officer.  The  laws  of  Louisiana,  it 
is  conceded,  gave  colored  men  the  right  to  vote 
at  all  elections,  and  because  in  this  case  they 
were  prevented  by  intimidation  from  exercHng 
that  privilege,  the  properly  constituted  canvass- 
ing board  of  the  State,  acting,  as  is  allege>l  by 
Dubuclet  in  his  petition,  ' '  in  accordance  to  'aw 
and  their  sworn  duty,"  rejected  all  votes  irom 
the  parishes  and  polls  where  intimidation  oc- 
curred, and  thus  found  that  he  was  elected. 
Had  the  vote  of  these  parishes  been  counted,  the 
result  would  have  been  in  favor  of  Moncure. 
Thus,  according  to  Dubuclet's  own  showing, 
his  right  to  his  office  depends  on  the  laws  of  the 
State.  Because  the  laws  of  the  State  required 
the  returning  board  to  reject  the  vote*  of  the  r..., 
parishes  and  polls  where  intimidation  whether  1  ' 
of  white  or  colored  voters,  materially  interfered 
with  the  election,  the  majority  of  the  votes  cast 
at  the  election,  which  could  be  counted,  were 
in  bis  favor,  and,  therefore,  he  is  in  office.  Such 
is  in  effect  his  allegation  in  the  petition  for  re- 
moval. Clearly,  then,  on  his  own  showing,  his 
right  arises  not  so  much  under  the  Constitution 
and  laws  of  the  United  States  as  under  those  of 
the  State. 

Section  2010,  Revised  Statutes,  gives  one  who 
"is  defeated  or  deprived  of  his  election,"  to  such 
an  office  as  Dubuclet  holds,  the  right  of  suing 
for  his  office  in  the  courts  of  the  United  States, 
"  Where  it  appears  that  the  sole  question  touch- 
ing the  title  to  such  office  arises  out  of  the  de- 
nial of  the  right  to  vote  to  citizens  who  offer  to 
vote,  on  account  of  race,  color  or  previous  con- 
dition of  servitude."  That  certainly  is  not  this 
case;  for  Dubuclet,  instead  of  being  defeated  or 
deprived  of  his  election,  is  now  in  office  under 
his  election  duly  declared,  pursuant  to  the  laws 
of  the  State,  and  exercising  all  the  duties  of  his 
place  and  enjoying  all  its  privileges.  This  sec- 
tion provides  for  an  original  suit  by  one  out  of 
office  to  get  in,  but  not  for  the  removal  of  a  suit 
against  one  in  office  to  put  him  out.  It  is  un- 
necessary to  discuss  the  validity  of  the  law  in  its 
application  to  purely  state  offices,  for  it  does  not 
affect  this  case.  It  is  one  thing  to  have  the  right 
to  sue  in  the  courts  of  the  United  States,  and  an- 
other to  transfer  to  that  jurisdiction  a  suit  law- 
fully begun  in  a  State  Court. 

We  think  it  dear  that  the  Circuit  Court  ought 
not  to  hate  taken  jurisdiction  of  the  cote;  and  its 
judgment  to  that  effect  it,  consequt.ttty,  affirmed. 

True  copy.  Test : 

James  H.  McKenney  Clerk,  Sup.  Court,  TJ.  B. 


OUACHITA  COUNTY,  Pfff.  in  Brr., 
«. 

JOSEPH  0.  WOLCOTT. 

(See  8.  C,  18  Otto,  WB-fiffl.) 

Countf/  warranto  not  negotiable— fatiure  to  pre- 
sent. 

L  County  warrants  of  a  county  in  Arkansas  are 
not  negotiable  paper  in  the  mercantile  sense. 

2.  Where  a  law  of  the  State  enacted  that  warrants, 
not  presented  after  due  notice,  shall  no  longer  ex- 
ist as  debts  against  the  county,  a  failure  to  present 
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them  after  such  notice  constitutes  a  good  defense 
to  them. 

[No.  180.] 

Submitted  Jan.  S,  1881.    Decided  Apr.  11, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 
The  case  is  fully  stated  by  the  court. 
Meters.  F.  W.  Compton  and  A.  H.  Gar- 
land, for  plaintiff  in  error. 
Mr,  U.  H.  Rose,  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  a  certificate  of  di- 
vision of  opinion  between  the  J udges  of  the  Cir- 
cuit Court  for  the  Eastern  District  of  Arkansas. 
The  action  was  commenced  in  that  court  March 
10,  1876,  on  fifty-four  county  warrants  of  Oua- 
chita County,  of  the  State  of  Arkansas,  the 

Slain  tiff  being  a  citizen  of  another  State.  The 
efense  was  that  on  January  4, 1878,  the  county 
court  of  the  County  made  an  order  in  conformity 
to  the  Act  of  tiie  Arkansas  Legislature  of  Jan- 
uary 6, 1867,  calling  in  all  the  outstanding  war- 
rants of  the  County,  including  those  suedon  in 
this  case,  for  the  purpose  of  examining,  cancel- 
ing and  re-issuing  the  same,  fixing  Friday,  the 
7th  day  of  April  of  that  year,  as  the  limit  of 
time  for  presentation  of  said  warrants.  The  or- 
der notified  all  persons  holding  these  warrants 
that  they  might  deposit  them  with  the  clerk  any 
time  prior  to  that  day,  and  that,  on  failure  to  do 
so,  the  holders  of  said  warrants  would  be  for- 
ever barred  from  any  claim  on  their  account 
against  the  County.  These  warrants  not  being 
presented,  were  formally  declared  to  be  barred 
by  order  of  the  county  court.  At  the  time  of 
the  original  order  calling  in  the  warrants,  they 
were  the  property  of  A.  A.  Tufts,  a  citizen  of 
the  State  of  Arkansas,  who,  some  six  weeks 
thereafter,  sold  them  to  Henry  M.  Cooper,  also 
a  citizen  of  that  State,  both  of  whom  had  legal 
i  «ni  an(*  actual  notice  of  said  order. 
•  I  On  these  facts  the  Circuit  Judge  was  of  opin- 
ion that,  as  plaintiff  was  a  citizen  of  another 
State,  and  had  brought  the  present  suit  before 
the  time  limited  for  bringing  in  the  warrants 
under  the  order  of  the  county  court,  they  were 
not  barred  under  the  statute,  while  the  District 
Judge  was  of  opinion  that,  because  of  the  fail- 
ure to  comply  with  that  order,  the  suit  could 
not  be  maintained. 

The  Circuit  Judge  does  not  appear  to  have 
rested  his  judgment  upon  any  idea  that  the  Stat- 
ute of  Arkansas  violated  the  contract,  and  was, 
therefore,  void.  There  is  no  foundation  for  such 
a  proposition,  for  the  statute  had  been  the  law 
of  the  State  for  seventeen  years  when  the  war- 
rants were  issued.  They  were,  therefore,  sub- 
ject to  its  operation.  Nor  is  there  any  objec- 
tion to  this  defense  on  the  ground  that  the  war- 
rants were  negotiable  paper  in  the  mercantile 
dense.  This  proposition  is  carefully  considered 
and  overruled  in  the  opinion  of  this  court,  de- 
livered at  this  Term,  in  the  case  of  Wall  v.  Mon- 
roe Co.  [ante,  480],  where  this  question  was  in- 
volved. 

But  the  citizenship  of  the  plaintiff,  and  the 
right  to  sue  in  the  Federal  Court  seems  to  have 
Dcen  the  main  point  on  which  the  judgment  of 
the  Circuit  Judge  rested. 

Certainly  if  the  purpose  or  effect  of  the  StaV 
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ute  of  Arkansas  was  to  deprive  i  citizen  of  an- 
other State  of  the  right  which  the  Act  of  Con- 
gress gives  him,  to  prosecute  any  legal  remedy 
he  may  have  in  that  court,  it  should  to  that  ex- 
tent be  disregarded.  And  the  Circuit  Judge 
probably  treated  the  Circuit  Court  of  the  United 
States,  and  the  County  Court  of  Ouachita  as 
courts  of  co-ordinate  jurisdiction  over  the  same 
subject,  and  the  same  parties, and,  therefore, dis- 
regarded the  order  of  the  county  court,  made 
while  the  suit  was  pending  in  the  Circuit  Court. 
If  this  manner  of  looking  at  the  jurisdiction  of 
the  two  courts  were  the  true  one,  the  result 
reached  by  the  court  would  not  follow.  For  the 
county  court,  according  to  the  course  of  proced-  [5611 
ure  prescribed  by  the  statute,  having  first  com- 
menced proceedings,  of  which  the  then  holders 
of  the  warrants  had  due  notice,  and  the  paper 
not  being  negotiable  as  mercantile  paper,  the 
final  judgment  of  that  court  barring  the  claim 
of  the  holder,  was  properly  pleadable  putt  dar- 
rein continuance  as  a  defense  to  the  action. 

But  we  do  not  think  this  is  the  correct  mode 
of  viewing  the  matter. 

The  Statute  of  Arkansas,  though  a  peculiar 
one,  is  a  law  which  the  Legislature  of  that  State 
had  aright  to  make,  and  which  is  valid  as  to  all 
county  warrants  issued  after  its  enactment.  It 
was  a  regulation  designed  to  enable  the  officers 
who  had  charge  of  the  financial  affairs  of  the 
County  to  bring  before  them  for  review,  adjust- 
ment and  renewal,  all  the  outstanding  orders  of 
the  County;  that  they  might  know  the  amount  of 
the  debt;  detect  forgeries  and  frauds, incorporate 
interest  which  had  been  long  standing  in  a  new 
warrant  with  the  principal;  assign  each  warrant 
to  payment  out  of  its  appropriate  fund  and  make 
arrangements  for  payment  according  to  priority 
or  other  just  claim  of  preference.  There  can 
be  no  doubt  of  the  legislative  authority  to  do 
this,  and, as  a  means  of  enforcing  the  power  thus 
conferred,  to  declare  that  warrants,  not  present- 
ed after  due  notice.shall  no  longer  exist  as  debts 
against  the  County. 

We  see  no  reason  to  hold  that  such  a  proceed- 
ing is  designed  to  deprive  a  holder  of  these  war- 
rants of  his  right  of  action  in  a  court  of  the 
United  8tates.  The  effect  of  it  is  the  same  in 
both  state  and  federal  courts.  If  the  party  neg- 
lect to  perform  the  duty  which  the  law  imposed 
on  him  as  a  holder  of  such  warrant,  that  neg- 
lect is  a  defense  in  either  court.  If  he  had  pre- 
sented his  warrants,  they  would  probably  have 
been  re-issued,  and  this  might  have  been  a  good 
replication  to  the  plea.  Or,  he  could  have  com- 
menced a  new  suit  in  the  same  court  on  his  new 
warrants. 

If,  after  presenting  his  warrants  in  due  time, 
they  had  been  illegally  declared  void,  or  reject- 
ed, the  matter  might  have  been  inquired  into  by 
the  court.  But  the  holder  of  these  warrants  had 
no  right  to  disregard  the  requirements  of  the 
law,  which  was  a  part  of  the  contract  on  which 
they  were  issued,  or  to  seek  to  evade  it  by  a  suit 
in  the  circuit  court,  after  receiving  notice  that  [562] 
he  was  called  on  to  comply  with  that  law.  His 
right  to  sue  in  the  circuit  court  is  not  denied  or 
refused,  but  when  that  court  comes  to  decide 
his  case  the  decision  must  be  governed  by  the 
law  of  the  State,  und  er  which  his  non-negotiable 
warrants  were  issued,  by  one  of  its  municipal 
bodies. 

It  it  ordered  to  be  certified  that  the  plea  and  the 
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/acta  certified  to  ut  constitute  a  good  defense,  and 
the  judgment  ofthc  Circuit  Court  is  reversed. 
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H.  McKenney,  Clerk,  Sup.  Court.  C.  8. 


ALBERT  T.  BABBITT,  Appt. 

9. 

PARKER  P.  CLARK  et  al. 

(Boe  s.  c,  18  otto,  eos-eia.) 

Order  as  to  removal  of  case  renewable— petition 
for  removal. 

1.  The  order  of  the  Circuit  Court,  that  a  suit  has 
not  been  lawfully  removed  from  a  State  Court,  and 
remanding  the  suit  on  that  account,  may  bo  re- 
viewed In  this  court  without  regard  to  the  value  of 
the  matter  in  dispute. 

2.  The  Act  of  1875  requires  that  the  petition  for 
removal  shall  be  filed  in  the  State  Court  at  or  before 
the  term  at  which  the  suit  could  be  first  tried  and 
before  the  trial.  A  presentation  of  the  petition  for 
removal  at  the  next  term  was  too  late. 

[No.  885.] 

Submitted  Jan.  10, 1881.  Decided  Apr.  11, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 
The  case  is  fully  stated  by  the  court. 
Mr.  John  C.  Lee,  for  appellant. 
Mr.  Isaac  P.  Pogalej,  for  appellees. 

Mr.  Chief  Justice  Watte  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  by  the  appellees, 
citizens  of  New  York,  in  the  Court  of  Common 
Pleas  of  Lucas  County,  Ohio,  against  Babbitt, 
the  appellant,  a  citizen  of  Wyoming  Territory. 
By  the  Statutes  of  Ohio  regulating  practice  and 
pleadings  in  the  courts  of  that  State,  a  civil  ac- 
tion is  commenced  by  filing  a  petition  in  the  of- 
fice of  the  clerk  of  the  proper  court,  and  caus- 
ing a  summons  to  be  issued  thereon.  R  S., 
Ohio,  1880,  sec.  5085.  The  summons  is  or- 
dinarily returnable  the  second  Monday  after 
its  date.  Sec.  5089.  The  only  pleadings  are, 
a  petition,  demurrer,  answer  ana  reply.  Sec. 
5059.  The  rule  day  for  the  answer  or  demur- 
rer to  a  petition  is  the  third  Saturday,  and  for 
a  reply  to  the  answer  the  fifth  Saturday  aft- 
er the  return  day  of  the  summons,  but  the 
court  or  a  judge  thereof,  in  vacation,  may  for 
good  cause  shown  extend  the  time.  Sees.  5097, 
5098.  Every  material  allegation  of  the  petition 
not  controverted  by  the  answer,  and  every  ma- 
terial allegation  of  new  matter  in  the  answer 
not  controverted  by  the  reply,  is  for  the  pur- 
poses of  the  action  to  be  taken  as  true,  but  the 
allegation  of  new  matter  in  the  reply  is  deemed 
controverted  by  the  adverse  party.  Sec.  5081. 
When  the  action  is  founded  on  a  written  instru- 
ment as  evidence  of  indebtedness,  a  copy  there- 
of must  be  attached  to  and  filed  with  the  peti- 
tion. Sec.  5086.   A  trial  is  defined  to  be  "A 

Judicial  examination  of  the  issues,  whether  of 
aw  or  fact,  in  an  action  or  proceeding,"  sec. 
5127,  and  all  actions  are  triable  as  soon  as  the 
issues  therein,  by  the  time  fixed  for  pleadings, 
are  or  ought  to  have  been,  made  up.  Sec.  5185. 

The  petition  in  this  action  was  filed  on  the 
28th  of  October,  1878,  and  alleged  that  on  the 
10th  of  June,1878,  the  plaintiff  recovered  judg- 
ment in  the  Court  of  Common  Pleas  of  the  City, 
County  and  State  of  New  York,  against  Bab- 
See  18  Otto. 


bitt  and  one  Edgar  A.  Weed  for  03,826.8a  debt 
and  costs,  which  was  in  full  force  and  unsatis- 
fied, except  "By  the  following  payments,  to 
wit:  one  of  $811.92.  and  a  further  payment  of 
$887.50  made,  to  wit:  October  1,  1878."  Judg- 
ment was  asked  for  the  balance  which  remained 
unpaid,  and  interest  at  seven  per  cent.  From 
the  record  of  the  New  York  suit  found  in  the 
transcript  sent  up  on  this  appeal,  it  appears  that 
the  action  in  that  court  was  brought  August  7, 

1877,  to  recover  a  debt  for  goods  sold  Babbitt 

and  Weed,  February  8,  1877,  which  it  was  al-  \qq 
leged  had  been  created  by  the  fraud  of  Babbitt. 
The  answer,  which  was  by  Babbitt  alone,  ad- 
mitted that  the  debt  had  been  contracted  but 
denied  the  fraud.  It  then  alleged  by  way  of 
defense  that,  on  the  7th  of  July,  1877,  proceed- 
ings in  bankruptcy  were  instituted  against  Bab- 
bitt and  Weed  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Ohio, 
which  resulted  in  the  acceptance  by  the  credit- 
ors of  the  bankrupts  and  an  approval  by  the 
court  of  a  proposition  for  composition  under 
the  Act  of  June  22,1874, 18  Stat  at  L.,  182,  ch. 
890,  sec.  17.  by  which  the  bankrupts  were  to 
give  their  notes  indorsed  by  T.  S.  Babbitt  to 
their  several  creditors  for  forty  cents  on  the  dol- 
lar of  their  debts,  divided  into  three  equal  parts, 
and  payable  in  three,  six  and  nine  months,  re- 
spectively, from  July  15,  1877,  and  that  notes 
for  the  several  amounts  due  the  plaintiffs,  ac- 
cording to  the  terms  of  the  composition,  were 
executed  and  tendered  them  in  proper  time,  and 
ever  since  had  been  and  were  subject  to  their 
order  and  disposal.  Upon  the  issue  thus  made, 
a  trial  was  had  which  resulted  in  the  judgment 
now  sued  on. 

The  summons  in  the  present  action  bears  date 
December  4,  1878,  and  January  4,  1879,  at 
Rules,  Babbitt  filed  his  answer,  in  which  he 
denied  that  the  several  payments  credited  cn 
the  judgment  in  the  petition  were  made  by 
himself  or  Babbitt  and  Weed,  but  averred  that 
the  item  of  $811.92  was  collected  by  a  sale  of 
property  on  execution,  and  that  of  $887.50  was 
paid  the  plaintiffs  by  John  R.  Osborn,  a  reg- 
ister in  bankruptcy.  He  then  set  forth  the  pro- 
ceedings in  bankruptcy  and  the  composition, 
substantially  as  stated  in  his  answer  in  the  New 
York  suit.  He  then  alleged  that  the  composi- 
tion notes  intended  for  the  plaintiffs  were  paid 
to  Osborn,  the  register  in  bankruptcy,  as  they 
matured,  and  that  on  the  11th  of  September, 

1878,  the  plaintiffs  took  from  the  register  the 
money  in  his  hands  for  them,  with  a  full 
knowledge  of  all  the  facts. 

The  rule  day  for  a  reply  to  this  answer  was 
January  18, 1879,  but  no  reply  was  filed  at  that 
time  and  no  extension  of  tune  was  asked  or 
given. 

The  cause,  therefore,  under  the  law  regulat- 
ing the  practice  of  the  court,  stood  for  trial  on 
the  issues  presented  by  the  petition  and  answer.  [60S 
A  Term  of  the  court  began  on  the  2d  of  Janua- 

S,  and  did  not  end  until  the  7th  of  April, 
ough  nothing  but  formal  business  was  done 
after  March  24. 

On  the  8d  of  April  the  plaintiffs  filed  in  the 
clerk's  office  a  reply. without  leave  of  the  court, 
and  without  notice  to  Babbitt  or  his  counsel 
In  this  reply  the  facts  in  relation  to  the  New 
York  suit  are  set  forth  substantially  as  they  ap- 
pear in  the  record  sued  on,  and  it  was  insisted, 
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that  the  acceptance  of  the  money,  from  the  reg- 
ister in  bankruptcy,  did  not  operate  in  law  as  a 
satisfaction  of  the  judgment.  The  next  Term 
of  the  court  began  on  the  28th  of  April,  and  on 
the  8d  of  May  tbe  plaintiffs,  also  without  leave 
of  the  court,  filed  an  amendment  to  their  reply, 
in  which  they  set  out  certain  unsuccessful  pro- 
ceedings by  Babbitt  in  the  New  York  court  on 
the  5th  of  July,  1878,  to  obtain  an  injunction 
against  the  further  execution  of  that  judgment, 
because  of  his  payment  of  the  composition 
notes  to  the  register  in  bankruptcy. 

On  the  17th  of  May,  which  was  during  the 
Term  of  the  court  that  began  on  the  28th  of 
April, and  before  the  cause  had  ever  been  called 
for  trial,  Babbitt  filed  bis  petition  to  remove  the 
suit  to  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Ohio,  on  the 
ground  that  his  defense,  "which  was  made  by 
answer  filed  in  due  time,"  was  "one  arising 
under  the  Constitution  and  laws  of  the  United 
States."  The  State  Court  ordered  the  suit 
transferred,  but  the  Circuit  Court  on  motion 
remanded  it  because  the  petition  for  removal 
was  not  filed  in  time.  To  reverse  that  order 
the  case  has  been  brought  here  by  appeal. 

It  is  insisted  that  we  have  no  jurisdiction: 
1,  because  an  order  of  a  Circuit  Court  re- 
manding a  cause  to  a  State  Court  on  the  ground 
that  the  petition  for  its  removal  from  that 
court  had  not  beea  presented  in  time,  is  not  re- 
viewable here  either  on  writ  of  error  or  ap- 
peal; 2,  because  if  reviewable  at  all,  this  case 
should  have  been  brought  here  by  writ  of  er- 
ror rather  than  appeal;  and  8,  because  the  value 
of  the  matter  m  dispute  does  not  exceed 
$5,000. 

Before  the  Act  of  1875,  18  Stat,  at  L.,  470, 
[6101  cn-  18?'  we  hold  that  an  order  by  the  Cir- 
cuit Court  remanding  a  cause  was  not  such  a 
final  judgment  or  decree  in  a  civil  action  as  to 
give  us  jurisdiction  for  its  review  by  f/rit  of 
error  or  appeal.  The  appropriate  remedy  in 
such  a  case  was,  then,  by  mandamus  to  compel 
the  Circuit  Court  to  hear  and  decide.  It.  R. 
Co.  v.  WineaU,  23  Wall.,  507 [00  U.  S.,  XXIII.. 
1081;  Ins.  Co.  v.  Comstock.  16  Wall.,  270  [83  U. 
S. ,  XXI. ,  4981.  But  the  5th  section  of  the  Act 
of  1875  provides  that  if  it  satisfactorily  appears 
to  the  Circuit  Court,  that  a  suit  has  been  re- 
moved from  a  State  Court  which  does  not  re- 
ally and  substantially  involve  a  controversy 
properly  within  the  jurisdiction  of  the  Circuit 
Court,  it  may  be  remanded  and  the  order  to 
that  effect  shall  be  reviewable  by  this  court  "on 
writ  of  error  or  appeal  as  the  case  may  be." 
The  appellees  contend  that  the  right  of  appeal 
or  writ  of  error, which  is  here  given,  applies  only 
to cuses  which  are  remanded  because  the  subject- 
matter  of  the  controversy  is  not  one  within  the 
jurisdiction  of  the  Circuit  Court.  The  language 
of  the  statute  might  be  more  explicit  in  this  par- 
ticular than  it  is,  but  we  think  it  may  fairly  be 
construed  to  include  a  case  where  the  Circuit 
Court  decides  that  the  controversy  is  not  prop- 
erly within  its  jurisdiction  because  the  necessary 
steps  were  not  taken  to  get  it  away  from  a 
State  Court,  where  it  was  rightfully  pending. 
The  right  to  remove  a  suit  from  a  State  Court  to 
the  Circuit  Court  of  the  United  States  is  stat- 
utory, and  to  effect  a  transfer  of  jurisdiction,  all 
the  requirements  of  the  statute  must  be  follow- 
ed. If  this  is  done,  the  controversy  is  brought 
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properly  within  the  jurisdiction  of  the  Circuit 
Court  and  may  be  lawfully  disposed  of  there, 
but  if  not,  the  rightful  jurisdiction  continues  in 
the  State  Court.  When,  therefore,  the  Circuit 
Court  decides  that  a  controversy  has  not  been 
lawfully  removed  from  a  State  Court  and  re- 
mands the  suit  on  that  account,  it  in  effect  de- 
termines that  the  controversy  involved  is  not 
properly  within  its  own  jurisdiction.  The  re- 
view oi  such  an  adjudication  is  clearly  contem- 
plated by  the  Act  of  1875. 

We  think,  also,  this  right  of  review  has  been 
given  without  regard  to  the  pecuniary  value  of 
the  matter  in  dispute.  There  is  no  pecuniary 
limit  fixed  to  our  jurisdiction  in  the  Act  of  1875 
itself.  Final  judgments  and  decrees  in  the  Cir- 
cuit Courts  in  civil  actions  cannot  ordinarily  be 
brought  here  for  review  unless  the  value  or  the 
matter  in  dispute  exceed  $5,000;  R.  S.,  sees.  691,  rein 
692,  18  Stat,  at  L.,  815,  ch.  77,  sec.  8;  but  an  1 
order  of  the  circuit  court  remanding  a  removed 
suit  to  the  State  Court  is  in  no  just  sense  a  final 
judgment  or  decree  in  the  action.  It  simply 
fixes  the  court  in  which  the  parties  shall  go  on 
with  their  litigation.  Under  the  old  law  there 
was  no  pecuniary  limit  to  our  jurisdiction  to 
proceed  in  this  class  of,  cases  by  mandamus,  and 
we  think  it  was  the  intention  of  Congress  to  sub- 
stitute appeals  and  writs  of  error  for  that  mode 
of  proceeding.  If  the  new  remedies  are  found 
to  be  productive  of  vexatious  delays  on  account 
of  the  great  accumulation  of  business  in  this 
court,  it  will  be  easy  for  Congress  to  do  away 
with  the  evil  by  a  repeal  of  the  law.  It  follows, 
that  if  the  order  in  question  could  properly  be 
brought  here  by  appeal,  we  have  jurisdiction. 

Congress  evidently  intended  that  orders  of 
this  kind  made  in  suits  at  law  should  be  brought 
here  by  writ  of  error,  and  that  where  the  suit 
was  in  equity,  an  appeal  should  be  taken.  That 
is  the  fair  import  of  the  phrase  "  Writ  of  error 
or  appeal  as  the  case  may  be."  This  was  a  suit 
at  law  and  consequently  should  have  been 
brought  up  by  writ  of  error.  There  seems  to 
hawe  been  very  little  attention  paid  to  this  dis 
tinction  heretofore,  and  we  now  find  that  we 
have  often  considered  cases  on  writ  of  error  that 
ought  to  have  been  presented  by  appeal,  and  on 
appeal,  when  the  proper  form  of  proceeding 
would  have  been  by  writ  of  error.  No  objec- 
tion was  made,  however,  at  the  time,  and  we  did 
not  ourselves  notice  the  irregularity.  Without 
deciding  whether  we  would  reverse  the  order 
of  a  Circuit  Court  if  objection  were  made, when 
the  case  was  brought  up  in  a  wrong  way,  we  are 
not  inclined  to  delay  a  decision  on  the  merits  in 
this  case,  because  of  the  irregularity  which  ap- 
pears, as  we  think  the  suit  was  properly  re- 
manded and  the  order  to  that  effect  should  be 
affirmed. 

The  Act  of  1875  requires  that  the  petition  for 
removal  shall  be  filed  in  the  State  Court  at  or 
before  the  term  at  which  the  suit  could  be  first 
tried  and  before  the  trial.  The  answer  of  Bab- 
bitt in  this  case  was  filed  in  time,  and  the  rule 
day  for  a  reply  expired  on  the  18th  of  January. 
Had  the  case  been  called  at  any  time  after  that 
date,  and  before  April  8,  neither  party  could 
have  objected  to  a  trial  on  the  pleadings  as  they  [6121 
then  stood.  As  no  reply  had  been  filed,  the 
new  facts  set  out  in  the  answer  would  have  been 
taken  as  true,  and  the  rights  of  the  parties  de- 
termined accordingly.   The  case  arising  under 
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the  Constitution  and  laws  of  the  United  States 
was  presented  by  the  answer,  and  the  right  of 
Babbitt  to  his  removal  was  as  apparent  then  as 
now.  It  needed  no  reply  to  put  his  case  in  a 
condition  for  judicial  examination.  His  answer 
required  the  court  to  determine,  whether  in  law, 
with  all  the  facts  set  out  un controverted,  his 
composition  in  bankruptcy  presented  a  valid  de- 
fense to  the  judgment  sued  on.  The  pleadings 
presented,  to  say  the  least,  an  issue  of  law  to  be 
tried. 

It  is  true,  tha*  after  the  court  had  substantial- 
ly closed  the  business  of  the  Term,  and  had 
stopped  the  trial  of  causes,  a  reply  was  put  on 
file  without  leave,  which  was  supplemented  the 
next  Term,  also  without  leave,  and  that  in  this 
way  the  issues  as  they  originally  stood  may 
have  been  to  some  extent  changed,  but  that  does 
not  in  our  opinion  relieve  Babbitt  from  the  con- 
sequences oi  his  delay.  The  Act  of  Congress 
does  not  provide  for  the  removal  of  a  cause  at  the 
first  Term  at  which  a  trial  can  be  had  on  the  is- 
sues, as  finally  settled  by  leave  of  court  or  other- 
wise, but  at  toe  first  Term  at  which  the  cause, 
as  a  cause,  could  be  tried.  Under  the  Judiciary 
Act  of  1789, 1  Stat,  at  L.,  78,  ch.  20,  sec.  12,  the 
application  for  removal  must  have  been  made 
by  the  defendant  when  he  entered  his  appear- 
ance, but  under  the  Act  of  1866, 14  Stat,  at  L., 
806,  ch.  288,  and  1867,  id.,  668,  ch.  196,  it  might 
be  effected  at  any  time  before  trial.  .  This  was 
the  condition  of  existing  legislation  when  the 
Act  of  1876  was  passed,  and  the  language  of 
that  Act  shows  clearly  a  determination  on  the 
part  of  Congress  to  change  materially  the  time 
within  which  applications  for  removal  were  to 
be  made.  It  was  more  liberal  than  under  the 
Act  of  1789,  but  not  so  much  so  as  in  the  later 
statutes.  Under  the  Acts  of  1866  and  1867  it 
was  sufficient  to  move  at  any  time  before  actual 
-rial,  while  under  that  of  1876  the  election  must 
be  made  at  the  first  Term  in  which  the  i  luse  is 
in  law  triable. 

Clearly,  under  the  laws  of  Ohio,  this  case  was 
in  a  condition  for  trial,  and  actually  triable, 
more  than  two  months  before  the  January  Term 
f6iai   cIo3e^-    It  follows  tlutt  the.  presentation  of  the 
1      *  petition  for  removal  at  Vie  next  Term  was  too  late, 
and  the  order  of  Vie  Circuit  Court  remanding  Vie 
cause  on  tit  at  account,  it  consequently  affirmed. 
Trueoopy.  Test: 

Jamee  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Clted-104  U.  8.,  16;  106  U.  B.,M0;  K»  U.8^  586; 
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[651]  THOMAS  WARDELL,  Appt., 

v. 

ONION  PACIFIC  RAILROAD  COMPANY 

ET  AL. 

(See  8.  C,  13  Otto,  661-460.) 

Illegal  acts  of  directors— contracts — auxiliary 
company. 

L  Directors  of  a  company  constituting  the  execu- 
tive committee,  clothed  with  power  to  manage  the 
affairs  of  the  company  for  the  benefit  of  its  stock- 


Nvn.-Ptductary  position  of  directors;  their  eon- 
See  18  Otto. 


holders  and  creditors,  cannot  exercise  their  powers 
for  their  own  personal  ends  against  the  Interest  of 
the  company. 

2.  They  cannot  derive  any  advantage  from  con- 
tracts, made  by  their  authority  as  directors,  except 
through  the  company  for  which  they  acted. 

8.  Arrangements  by  directors  of  a  railroad  com- 
pany, to  secure  an  undue  advantage  to  themselves 
at  its  expense,  by  the  formation  of  a  new  oompany 
as  an  auxiliary  to  the  original  one,  with  an  under- 
standing that  they  or  some  of  them  shall  take  stock 
in  it,  and  then  that  valuable  contracts  shall  be  given 
to  it,  will  be  condemned  whenever  properly  brought 
before  the  courts  for  consideration. 

[No.  167.] 

Argued  Dec.  £1,  ££,  1880.  Decided  Apr.  11, 1881. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Nebraska. 
The  case  is  fully  stated  by  the  court. 
Messrs.  Jsvmes  O .  Broavdheavd  and  J; 


M.  Woolworth,  for  appellant. 

Messrs.  Andrew  J.  Popple  ton*  Samuel 
SheUabargcr  and  J.  M.  Wilson,  for  appellees. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  road  of  the  Union  Pacific  Railroad  Com- 
pany passes  for  its  entire  length,  from  Omaha 
on  the  Missouri  River  to  Ogden  in  Utah,  a  dis- 
tance of  1,086  miles,  through  a  country  almost 
destitute  of  timber  fit  for  fuel.  During  its  con- 
struction, however,  large  deposits  of  coal,  of 
excellent  Quality  and  easily  worked,  were  dis-  I65*] 
covered  inland  along  its  line,  from  which  abun- 
dant supplies  for  the  use  of  the  Company  could 
be  obtained.  The  complainant  represents  that 
their  extent,  quality  and  value  were  unknown, 
and  that  doubts  were  generally  entertained  as 
to  their  adequacy  to  meet  the  necessities  of  the 
Company,  until  he  had  made  explorations  in 
June,  1868,  and  reported  to  its  managers  the  in- 
formation which  he  had  thus  acquired;  and 
that  upon  that  information  the  contract  which 
has  given  rise  to  this  suit  was  made,  after  much 
negotiation,  between  the  Company  and  himself 
and  Cyrus  O.  Godfrey,  with  whom  he  had  be- 
come associated  in  business.  But  in  this  respect 
he  is  mistaken.  Though  he  may  have  imparted 
to  the  managers  the  information  acquired  by 
his  explorations,  the  knowledge  of  the  existence 
and  general  character  of  the  deposits  had  been 
communicated  to  them  years  before  by  the  en- 
gineers appointed  to  survey  the  route  for  the 
construction  of  the  road.  They  had  reported 
that  coal  in  inexhaustible  quantities,  of  suitable 
quality  for  the  purposes  of  the  Company,  waa 
found  so  near  the  line  of  the  road  as  to  render 
its  extraction  and  delivery  easy  and  convenient. 
It  is  of  little  moment,  however,  whether  (he 
knowledge  of  the  existence,  character,  extent 
and  accessibility  of  the  deposits  was  obtained 
from  the  complainant  or  from  others;  it  is  suf- 
ficient that  the  directors  of  the  Union  Pacific. 
Railroad  Company,  having  the  control  and  man- 
agement of  its  road  and  business,  were  informed 
upon  the  subject,  at  the  time  the  contract  men- 
tioned was  made.  That  contract  was  as  follows. 

"This  agreement,  made  this  16th  day  of  July, 
in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  sixty-eight,  between  the  Union  Pacific 
Railroad  Company,  by  itsproper  officers,  of  the 
first  part,  and  Cyrus  O.  Godfrey  and  Thomas 
Wardell,  of  the  State  of  Missouri  or  assigns, 
parties  of  the  second  part: 

Witneeeeth,  that  the  said  party  of  the  first 
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part  agrees  that  the  said  parties  of  the  second 
part  may  prospect  at  their  own  expense  for  coal 
on  the  whole  line  of  the  Union  Pacific  Railway 
and  its  branches  and  extensions,  and  open  and 
operate  any  mines  discovered,  at  their  own  ex- 
pense; that  said  Railroad  Company  agrees  to 
purchase  of  said  parties  of  the  second  part  all 
clean  merchantable  coal,  mined  along  its  road, 
653]  needful  for  engines,  depots,  shops  and  other 
purposes  of  the  Company,  and  to  pay  for  the 
same  the  first  two  years  at  the  rate  of  $6  per 
ton;  for  the  next  three  years  at  $5  per  ton:  for 
the  four  years  thereafter  at  $4  per  ton;  and  for 
the  six  years  remaining  at  the  rate  of  $8  per 
ton,  delivered  upon  the  cars,  at  the  mines  of  the 
■said  party  of  the  second  part;  and  which  shall 
not  be  less  than  ten  per  cent  added  to  the  cost 
of  the  same  to  the  said  party  of  the  second  part. 
This  contract  to  be  and  remain  in  full  force  and 
-effect  for  the  full  term  of  fifteen  years  from  the 
date  hereof. 

The  said  Railroad  Company  agrees  to  facili- 
tate the  operations  of  the  said  parties  of  the  sec- 
ond part,  in  prospecting  and  otherwise,  by 
means  of  such  information  as  it  may  possess, 
and  by  furnishing  free  passes  on  its  road  to  the 
agent  of  the  parties  of  the  second  part,  not  ex- 
ceeding six  in  number.  Said  Railroad  Company 
further  agrees  to  put  in  switches  and  the  nec- 
essary side  tracks,  at  such  points  as  may  be 
mutually  agreed  upon,  for  the  accommodation 
of  the  business  of  the  said  parties  of  the  second 
part;  that  the  said  parties  of  the  second  part 
■agree  to  make  all  necessary  exertions  to  increase 
the  demand  and  consumption  of  coal  by  out- 
side parties  along  the  line  of  said  railroad,  and 
to  open  and  operate  mines  at  such  points  where 
coal  may  be  discovered,  as  may  be  desired  by 
said  Railroad  Company;  and  to  expend  within 
the  first  five  years  from  the  date  of  this  agree- 
ment, in  the  purchase  and  development  of 
mines  and  mining  lands,  and  improvements  for 
the  opening,  successful  and  economical  work- 
ing of  the  same,  not  less  than  the  sum  of  $20,000; 
also  to  furnish  for  the  use  of  the  said  Railroad 
Company  good  merchantable  coal,  and  to  pay 
all  expenses  for  improvements  for  loading  coal 
into  cars.  Any  improvement  desired  by  said 
Railroad  Company  in  regard  to  the  coal  to  be 
used  by  it  shall  be  at  the  cost  of  said  Railroad 
Company. 

In  consideration  of  their  exertions  to  increase 
the  demand  for  coal,  and  the  large  sum  to  be 
expended  in  improvements.it  is  further  agreed, 
that  the  parties  of  the  second  part  shall  have 
the  right  to  transport  over  the  said  railroad  and 
its  branches  for  the  next  fifteen  years  from  the 
date  of  this  agreement,  coal  for  general  con- 
sumption at  the  same  freight  that  will  be 
charged  to  others  ;  but  the  said  parties  of  the 
second  part  shall  be  entitled  in  consideration  of 
services  to  be  rendered  as  herein  provided,  to  a 
drawback  of  twenty-five  per  cent  on  all  sums 
charged  for  the  transportation  of  coal. 

The  said  Railroad  Company  agrees  to  furnish 
the  parties  of  the  second  part  such  cars  as  they 
6541  may  r®Qu*re  m  the  operation  of  their  business, 
1  and  to  transport  them  as  promptly  as  possible. 
This  agreement  to  remain  in  force  for  fifteen 
years. 

The  coal  lands  owned  by  said  party  of  the 
first  part  are  hereby  leased,  for  the  full  term  of 
fifteen  years,  to  the  said  parties  of  the  second 
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part  or  their  assigns,  for  the  purpose  of  work- 
ing the  same  as  may  seem  to  them  profitable ; 
said  parties  of  the  second  part  to  pay  for  the 
first  nine  years  a  royalty  of  twenty-five  cents 
per  ton  for  each  ton  of  coal  taken  from  their 
lands,  excepting  always  coal  taken  from  en- 
tries, air  courses  or  passage  ways,  for  which 
coal  no  royalty  shall  be  paid  ;  payments  for  the 
same  being  due  and  payable  monthly. 

The  royalty  for  the  last  six  years  of  this  lease 
shall  be  free,  provided  the  price  of  coal  to  the 
Railway  Company  is  reduced  to  $8  per  ton.  If 
three  dollars  and  twenty  five  cents  or  more  per 
ton,  then  in  that  case  the  royalty  shall  be  as 
during  the  first  nine  years. 

In  witness  whereof  we  have  hereunto  set  our 
hands  and  seals,  this  the  day  and  year  first 
above  mentioned. 

(Signed)         Oliver  Ames, 
President  of  the  Union  Pacific  R.  R.  Co. 

C.  O.  Godfrey. 
Thomas  Wardell." 

This  contract  on  the  part  of  the  Railroad 
Company  was  made  by  direction  of  the  exec- 
utive committee  of  the  board  of  directors,  of 
whom  the  president  was  one,  and  not  by  the 
board  itself.  It  was  never  reported  to  the  board 
for  its  consideration  or  action.  But,  notwith- 
standing this  defect,  in  August  following,  the 
contractors,  Wardell  and  Godfrey,  entered 
upon  its  execution  and  began  work  on  several 
mines  along  the  line  of  the  road.  Soon  after- 
wards Godfrey  transferred  his  interest  to  War- 
dell, perceiving,  as  the  bill  alleges,  that  sums 
beyond  those  stipulated  would  be  reauired,  and 
being  alarmed  at  the  risks  which  he  believed  he 
had  assumed. 

In  January  following,  1869,  a  corporation 
under  the  laws  of  Nebraska,  called  the  Wy- 
oming Coal  and  Mining  Company,  was  formed 
to  develop  and  work  the  mines,  having  a  cap- 
ital stock  of  $500,000,  divided  into  shares  of 
$100  each,  a  majority  of  which  was  taken  by 
six  of  the  directors  of  the  Railroad  Company, 
one  of  whom  was  its  president ;  and  to  it  War- 
dell assigned  his  contract  without  any  consid- 
eration. 

The  corporation  'continued  the  execution  of 
the  contract,  Wardell,  acting  as  its  superin-  [6551 
tendent,  secretary  and  general  manager,  and 
delivered  coal  as  needed  by  the  Railroad  Com- 
pany up  to  the  18th  of  March,  1874,  when  the 
officers  and  agents  of  that  Company f  by  order 
of  its  directors,  took  forcible  possession  of  the 
mines  and  of  the  books,  papers,  tools  and  other 
personal  property  of  the  coal  company,  which 
they  have  held  and  used  ever  since.  Hence  the 
present  suit,  which  Wardell  brings  in  his  own 
name,  alleging  as  a  reason  that  a  majority,  if 
not  all,  of  the  directors  and  stockholders  of  the 
coal  company,  except  himself,  are  also  directors 
and  stockholders  of  the  Railroad  Company  and 
that,  therefore,  he  can  obtain  no  relief  by  a 
suit  in  the  name  of  the  coal  company.  He 
prays  that  an  account  may  be  taken  of  the 
amount  due  for  the  coal  delivered  to  the  Rail- 
road Company ;  for  drawback  on  freight  from 
the  date  of  the  contract  to  the  forcible  seizure 
alleged ;  for  coal  extracted  from  the  mines  since 
their  seizure ;  for  the  property  of  the  coal  com- 
pany taken  and  for  the  damages  arising  from 
the  seizure  and  the  attempted  abrogation  of  the 
contract ;  and  that  the  rights  and  interests  of 
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the  several  parties  may  be  ascertained  and  de- 
clared ;  and  for  general  relief. 

To  this  bill  the  Railroad  Company  filed  an 
answer,  setting  up  in  substance  three  defenses: 

1.  That  the  contract  of  July  16,  1868,  was  a 
fraud  upon  the  Company;  that  it  was  made  on 
its  part  by  the  executive  committee  of  its  board 
of  directors,  a  majority  of  whom  were  by  pre- 
vious agreement,  to  be  equally  interested  with 
the  contractors  in  it,  and  for  that  reason  its 
terms  were  made  so  favorable  to  the  contract- 
ors and  unfavorable  to  the  Company  as  to  ena- 
ble the  former  to  make  large  gains  at  the  ex- 
pense of  the  latter,  and  that  the  organization  of 
the  Wyoming  Coal  and  Mining  Company  was 
a  mere  device  to  enable  those  directors  to  par- 
ticipate in  the  profits;  and  that,  therefore,  the 
contract  was  of  no  validity  and  binding  obliga- 
tion upon  the  Company. 

2.  That,  at  the  time  of  the  seizure  of  the 
property  the  Railroad  Company  was  the  owner 
of  nine  tenths  of  the  stock  of  the  coal  company 
and  had  become  apprehensive  that  Wardell,  its 
superintendent  and  manager,  would  not  furnish 

16561  ^e  coal  neede(i  to  ma  trains;  md, 
1  '  3.  That  since  then  the  coal  company  and  the 
Railroad  Company,  through  their  boards  of 
directors,  have  had  a  settlement  of  their  trans- 
itions, by  which  the  contract  of  July  16,1868, 
has  been  rescinded  and  the  sum  of  $ 1,000,000 
allowed  to  the  coal  company, and  that  the  Rail- 
road Company  has  set  apart  and  tendered  to 
the  complainant  $100,000  for  his  share  in  the 
coal  company  in  that  settlement. 

The  court  below  held  that  the  contract  of 
July  16,  1868,  was  a  fraud  upon  the  Company, 
but  that  the  complainant  was,  apart  from  it,  en- 
titled to  some  compensation  for  his  time,  skill 
and  services  while  engaged  in  taking  out  the 
coal,  with  the  return,  of  the  money  actually 
invested  and  compensation  for  its  use,  the 
amount  to  be  credited  with  what  he  had  actu- 
ally received  out  of  the  business;  and  that  at 
his  election  he  could  have  an  accounting  upon 
that  basis  or  take  the  $100,000  tendered  by  the 
Company.  Of  the  alternatives  thus  offered  the 
complainant  elected  to  take  the  $100,000  instead 
of  having  the  accounting  mentioned,  but  ap- 
pealed to  this  court  from  the  decree,  contend- 
ing that  the  contract  itself  was  valid  and  that 
he  is  entitled  to  an  accounting  upon  that  hy- 
pothesis. 

The  evidence  in  the  case  justifies  the  conclu- 
sion of  the  court  below  as  to  the  nature  of  the 
contract  of  July  16,  1868.  It  was  evidently 
drawn  more  for  the  benefit  of  the  contractors 
than  for  the  interest  of  the  Company.  The  ex- 
tent, value  and  accessibility  of  the  coal  deposits 
along  the  line  of  the  road  of  the  Company  were, 
as  stated  above,  well  known  at  the  time  to  its 
directors,  having  the  immediate  control  and 
management  of  its  business.  Wardell,  the  prin- 
cipal contractor,  informed  those  with  whom  he 
chiefly  dealt  in  negotiating  the  contract,  that 
coal  could  be  delivered  to  the  Company  at  a 
cost  of  $2  per  ton,  vet  the  contract,  which  was 
to  remain  in  force  fifteen  years,  stipulated  that 
the  Company  should  pay  treble  this  amount  per 
ton  for  the  coal  the  first  two  years,  two  and  a 
half  times  the  amount  for  the  next  three  years, 
twice  the  amount  for  the  following  four  years, 
and  one  half  more  for  the  balance  of  the  time. 
And  lest  these  rates  might  prove  too  little,  the 
«ee  13  Otto. 


contract  lurther  provided  that  the  sum  paid 
should  not  be  less  than  ten  per  cent  added  to 
the  cost  of  the  coal  to  the  contractors.  These  [657] 
terms  and  the  leasing  of  all  the  coal  lands  of 
the  Company  for  fifteen  years  to  those  parties 
upon  a  royalty  of  twenty-five  cents  a  ton  for 
the  first  nine  years,  and  without  any  royalty 
afterwards  if  the  price  of  the  coal  should  be  re- 
duced to  $8,  with  the  stipulation  to  provide 
side  tracks  to  the  mines,  and  also  to  furnish 
cars  for  transportation  of  coal  for  general  con- 
sumption, ana  after  charging  them  only  what 
was  charged  to  others,  to  allow  them  a  draw- 
back of  twenty-five  per  cent  on  the  sums  paid, 
gave  to  them  a  contract  of  the  value  of  millions 
of  dollars.  These  provisions  would  of  them- 
selves justly  excite  a  suspicion  that  the  direct- 
ors of  the  Railroad  Company,  who  authorized 
the  contract  on  its  behalf,  had  been  greatly  de- 
ceived and  imposed  upon,  or  that  they  were  ig- 
norant of  the  cost  at  which  the  coal  could  be 
taken*  from  the  mines  and  delivered  to  the  Com 
pany.  But  the  evidence  shows  that  those  di 
rectors  were  neither  deceived  nor  imposed  upon, 
nor  were  they  withou  t  information  as  to  the  prob- 
able cost  of  taking  out  and  delivering  the  coal. 
And  what  is  of  more  importance,  it  shows,  as 
alleged,  their  previous  agreement  with  the  con- 
tractors for  a  joint  interest  in  the  contract,  and, 
in  order  that  they  might  not  appear  as  co-con- 
tractors, that  a  corporation  should  be  formed 
in  which  they  should  become  stockholders,  and 
to  which  the  contract  should  be  assigned;  and 
that  this  agreement  was  carried  out  by  the  sub- 
sequent formation  of  the  Wyoming  Mining  and 
Coal  Company ,and  their  taking  stock  in  it.  This 
matter  was  so  well  understood  that  when  the 
contractors  commenced  their  work  in  develop- 
ing the  mines  and  taking  out  the  coal,  they 
kept  their  accounts  in  the  name  of  the  proposed 
company,  though  no  such  company  was  organ- 
ized until  months  afterwards. 

It  hardly  requires  argument  to  show  that  the 
scheme  thus  designed  to  enable  the  directors, 
who  authorized  the  contract,  to  divide  with  the 
contractors  large  sums  which  should  have  been 
saved  to  the  Company, was  utterly  indefensible 
and  illegal.  Those  directors,  constituting  tho 
executive  committee  of  the  board,  were  clothed 
with  power  to  manage  the  affairs  of  the  Com- 
pany for  the  benefit  of  its  stockholders  and  cred- 
itors. Their  character  as  agents  forbade  the  ex- 
ercise of  their  powers  for  their  own  personal  ends 
against  the  interest  of  the  Company.  They  were 
thereby  precluded  from  deriving  any  advantage 
from  contracts,  made  by  their  authority  as  direct- 
ors,except  through  the  Company  for  which  they  [658 1 
acted.  Their  position  was  one  of  great  trust.'  J 
and  to  engage  in  any  matter  for  their  personal 
advantage,  inconsistent  with  it,  was  to  violate 
their  duty  and  to  commit  a  fraud  upon  the  Com- 
pany. 

It  is  among  the  rudiments  of  the  law  that  the 
same  person  cannot  act  for  himself  and  at  the 
same  time,  with  respect  to  the  same  matter,  as 
the  agent  for  another,  whose  interests  are  con- 
flicting. Thus  a  person  cannot  be  a  purchaser 
of  property  and  at  the  same  time  the  agent  of 
the  vendor.  The  two  positions  impose  different 
obligations,  and  their  union  would  at  once  raise 
a  conflict  between  interest  and  duty;  and,  "Con- 
stituted as  humanity  is,  in  the  majority  of  cases 
duty  would  be  overborne  in  the  struggle. "  Marth 
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v.  Whitman,  21  Wall.  ,188  [88  U.S.,  XXII.  ,484]. 
The  law,  therefore,  will  always  condemn  the 
transactions  of  a  party  on  his  own  behalf  when, 
in  respect  to  the  matter  concerned,  he  is  the 
agent  of  others,  and  will  relieve  against  them 
whenever  their  enforcement  is  seasonably  re- 
sisted. Directors  of  corporations  and  all  per- 
sons who  stand  in  a  fiduciary  relation  to  other 
parties  and  are  clothed  with  power  to  act  for 
them  are  subject  to  this  rule;  they  are  not  per- 
mitted to  occupy  a  position  which  will  conflict 
with  the  interest  of  parties  they  represent  and 
are  bound  to  protect  They  cannot,  as  agents 
or  trustees,  enter  into  nor  authorize  contracts 
on  behalf  of  those  for  whom  they  are  appointed 
to  act,  and  then  personally  participate  in  the 
benefits.  Hence,  all  arrangements  by  directors 
of  a  railroad  company,  to  secure  an  undue  ad- 
vantage to  themselves  at  its  expense,  by  the 
formation  of  a  new  company  as  an  auxiliary  to 
the  original  one,  with  an  understanding  that 
they  or  some  of  them  shall  take  stock  in  it,  and 
then,  that  valuable  contracts  shall  be  given  to  it, 
in  the  profits  of  which  they,  as  stockholders  in 
the  new  company,  are  to  share,  are  so  many 
unlawful  devices  to  enrich  themselves  to  the 
detriment  of  the  stockholders  and  creditors  of 
the  original  company,  and  will  be  condemned 
whenever  properly  brought  before  the  courts 
for  consideration.  R  R.Co.v.Magnay,25  Beav., 
586;  Benton  v.  Heathorn,  1  Young  &  C.  (C.  C,), 
826;  R.  R.  Co.v. Dewey ,14  Mich.,  477;  R.  R Co.v. 
Poor,  69  Me.,  277;  and  Druryv.  Orott,  7  Wall., 
299  [74  U.  B.,  XIX.,  40]. 

The  scheme  disclosed  nere  has  no  feature 
which  relieves  it  of  its  fraudulent  character, 
and  the  contract  of  July  16,  1868,  which  was 
an  essential  part  of  it,  must  go  down  with  it. 
It  was  a  fraudulent  proceeding  on  the  part  oi 
the  directors  and  contractors  who  devised  and 
carried  it  into  execution  not  only  against  the 
Company,  but  also  against  the  government, 
which  had  largely  contributed  to  its  aid  by  the 
loan  of  bonds  and  by  the  grant  of  lands.  By  the 
very  terms  of  the  charter  of  the  Company,  five 
per  cent  of  its  net  earnings  were  to  be  paid  to  the 
government.  Those  earnings  were  necessarily 
reduced  by  every  transaction  which  took  from 
the  Company  its  legitimate  profits.  It  is  true 
that  some  of  the  directors,  who  approved  of,  or 
did  not  dissent  from  the  contract,  early  stated 
that  they  held  their  stock  in  the  coal  company 
for  the  benefit  of  the  Railroad  Company  and 
transferred  it  or  were  ready  to  transfer  it  to  the 
latter;  but  the  majority  expressed  such  a  pur- 
pose, only  when  the  character  and  terms  of  the 
contract  became  known  and  they  were  desirous 
to  screen  themselves  from  censure  for  their  con- 
duct. 

The  complainant,  therefore,  can  derive  no 
benefit  from  the  contract,  thus  tainted,  nor  sus- 
tain sny  claim  against  the  Railroad  Company 
for  its  repudiation.  The  coal  company  may, 
perhaps,  be  entitled  to  reasonable  compensation 
for  tha  labor  actually  expended  in  the  develop- 
ment of  the  mines  and  delivery  of  coal  to  the 
Railroad  Company,  considered  entirely  apart 
from  the  contract;  and  also  for  its  property  for- 
cibly taken  possession  of  by  the  officers  of  the 
Railroad  Company.  But  an  accounting  for  com- 
pensation thus  limited  is  not  desired  by  him, 
and  as  the  two  companies  have  since  settled  the 
matter  in  dispute  between  them  by  the  payment 


of  $1,000,000  to  the  coal  company,  of  which 
$100,000  has  been  set  apart  for  complainant, 
and  he  has  elected  to  take  that  sum  if  an  ac- 
counting cannot  be  had  upon  the  assumed  va- 
lidity of  the  contract,  the  decree  of  the  court  be- 
low u  affirmed. 
True  copy.  Tart: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  S. 
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REED  PECK,  Admr.  of  George  W.  Pbcx,  [SSO] 
Deceased,  Plff.  in  Err., 


TRUMAN  D.  COLLINS. 

(See  8.  C  18  Otto,  680-685.) 

Surrender  of  patent — effect  of. 

1.  A  patent  surrendered  for  re-Issue  Is  canceled  in 
law,  aa  well  when  the  re- issue  is  denied  as  when  it 
is  (ranted. 

£  Slnoe  the  surrender  of  the  patent  in  this  ease,  a 
new  clause  in  the  patent  law,  declaring  that  the  sur- 
render ."  shall  take  effect  upon  the  issue  of  the 
amended  patent,"  is  retained  in  section  4816  of  the 
Revised  Statutes.  What  mar  be  the  effect  of  this 
provision  In  cases  where  a  re-issue  Is  refused,  this 
court  does  not  now  decide. 

[No.  162.] 

Argued  Dec.  to,  1880.    Decided  Apr.  11.  1881. 

IN  ERROR  to  the  Court  of  Appealsof  the  State 
of  New  York. 
The  case  is  fully  stated  by  the  court. 
Meter*.  Alexander  D.  Wales  and  W.  R. 
Lansing,  for  plaintiff  in  error. 
Mr.  BE.  BE.  Waters,  for  defendant  in  error. 

M.  Justice  Bravdlej  delivered  the  opinion 
of  the  court 

This  writ  of  error  is  brought  to  review  a  judg- 
ment of  the  Court  of  Appeals  of  the  State  of 
New  York  involving  the  construction  and  effect 
of  certain  proceedings  under  the  laws  of  the 
United  States  relating  to  letters  patent  for  in- 
ventions. On  the  26th  of  October,  1865,  one 
Byron  Hudge  obtained  letters  patent  for  an  im- 
proved mode  of  sinking  wells.  In  January. 
1866,  he  assigned  to  Preston  R.  Peck  and 
George  W.  Peck,  each  an  undivided  quarter  of 
the  patent.  On  the  5th  of  March,  1866,  Mudge 
surrendered  his  patent  and  applied  for  a  re  issue, 
and  at  the  same  time  asked  that  an  interference 
should  be  declared  between  him  and  one  James 
Suggett,  who  had  obtained  two  patents  relating 
to  the  same  matter,  one  in  March,  1864,  and  the 
other  in  February,  1866.  An  interference  was 
accordingly  declared,  and  the  application  for 
re-issue  was,  of  course,  suspended.  The  inter- 
ference also  embraced  the  application  of  one 
Nelson  W.  Green  for  a  patent,  then  pending. 
This  interference  case  was  pending  before  the 
Patent-Office  and  the  Supreme  Court  of  the 
District  of  Columbia,  to  which  it  was  finally  ap- 
pealed, until  January,  1868,  when  a  decision 
was  reached  adverse  to  Mudge's  application  for 
a  re-issue,  sustaining  Suggett's  patent,  and 
granting  a  patent  to  Green.  The  effect  of  these 
proceedings  and  of  this  decision  upon  Mvdge's 
patent  was  the  matter  passed  upon  by  the  court  r8A]1 
of  appeals.  That  court  held  that  the  patent  had  1  OAJ 
thereby  become  valueless  and  void  for  any  pur- 
pose, except  perhaps  as  it  might  be  ancillary  to 
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a  bin  in  equity  under  section  4816  of  the  Re- 
vised Statutes  of  the  United  States. 

The  materiality  of  this  decision  to  that  of  the 
case  arose  from  the  following  facts:  on  the  24th 
of  April,  1866,  after  Mudge  had  surrendered  his 
patent  for  a  re-issue  and  had  obtained  a  declara- 
tion of  interference,  as  before  stated,  he  and  the 
two  Pecks  entered  into  an  agreement  with  Col- 
lins, the  defendant  in  error,  to  sell  to  him,  for 
the  price  of  $4,000,  one  fourth  of  the  patent, 
and  to  gi'e  him  a  deed  therefor  whenever  he 
should  call  for  it.   Collins  paid  the  Pecks  their 

Sortion  of  the  purchase  money  in  advance  by 
eliveriag  to  them  two  7-80  U.  S.  bonds  for 
$1,000  each.  On  the  28th  of  April,  1866,  George 
W.  Peck  entered  into  a  further  agreement  with 
Collins  to  convey  to  him,  for  the  price  of  $1,500, 
three  thirty  seconds  more  of  the  patent,  and  to 
give  a  deed  therefor  when  called  upon  for  that 
purpose.  Collins  gave  his  note  for  the  last 
named  sum. 

As  these  contracts  were  made  in  ignorance  of 
the  effect  of  a  surrender  of  the  patent  for  a  re- 
issue they  were  afterwards  conditionally  re- 
voked by  returning  the  consideration  money 
and  note  to  Collins,  upon  the  following  stipula- 
tions respectively.  On  the  11th  of  June,  1866, 
Collins  and  George  W.  Peck  executed  an  agree- 
ment of  which  the  following  is  a  copy.namely : 
"  Articles  of  agreement  made  this  11th  day 
of  June,  1866,  between  Truman  D.  Collins,  of 
Cortland,  N.  Y.,  of  the  first  part,  and  George 
W.  Peck,  of  Cortland,  N.  Y.,  of  the  second 
part,  are  as  follows: 

Whereas,  the  said  Peck  did,  by  a  contract 
bearing  date  April  28,  1866,  bind  himself,  in 
consideration  of  the  sum  of  $1,500,  which  sum 
was  then  paid  to  said  Peck,  to  deed  to  said  Col- 
lins an  undivided  three  thirty  second  part  of  a 
patent-right,  entitled  a  new  mode  of  sinking 
wells;  and  whereas  said  contract  was  given  after 
the  letters  patent  had  been  surrendered  up  for 
a  re-issue,  and  in  ignorance  of  the  fact  that  un- 
der certain  circumstances  the  letters  would  not 
be  returned  to  the  owners  of  said  patent ;  and 
whereas  the  said  Peck  desires  a  release  from  his 
obligations  under  the  said  contract  in  case  he 
shall  not  be  enabled  to  fulfill  such  obligations: 
Now  this  agreement  witnesseth,  that  the  said 
Collins,  in  consideration  of  the  restoration  of 
the  said  $1,500,  agrees  to  release  the  said  Peck 
from  all  obligations  he  has  incurred  under 
said  contract,  provided  said  Peck  shall  not  be  en- 
abled at  any  time  to  fulfill  the  terms  and  con- 
ditions of  said  contract.  And  the  said  Collins 
further  agrees  to  pay  all  that  portion  of  the  ex- 
penses of  the  application  for  a  re-issue  which 
have  been  incurred  or  which  may  be  hereafter 
incurred,  which  it  shall  be  incumbent  on  said 
Peck  to  pay  as  an  owner  of  said  patent,  as  stated 
in  said  patent,  viz:  a  three  thirty  second  part. 
The  said  Collins  further  agrees  to  pay  to  the 
said  Peck  the  sum  of  $1,500  when  the  said  Peck 
shall  notify  >-'m  of  his  readiness  to  fulfill  the 
said  contract  by  deeding  to  said  Collins  his  in- 
terest in  said  patent  or  any  re-issue  which  may 
be  granted  under  said  application. 

T.  D.  Collins. 
G.  W.  Peck." 
O  the  6th  of  July,  18C6,  Collins,  on  receiv- 
ing uom  the  two  Pecks  the  two  7-80  bonds 
which  he  had  delivered  to  them,  gave  them  the 
following  receipt  and  agreement,  namely: 
See  18  Otto. 


"Received  July  6th,  1866,  of  Preston  R. 
Peck  and  G.  W.  Peck,  two  thousand  (2,000} 
dollars  in  7-80  bonds,  said  bonds  to  be  returned 
to  Preston  R.  Peck  and  G.  W.  Peck  as  soon  as 
Byron  Mudge  succeeds  in  getting  a  re-issue  of 
a  patent  for  putting  down  wells,  now  in  the 
Patent-Office,  or  providing  the  old  patent  is  re- 
turned; but  if  said  patent  is  not  re-issued  or 
returned,  then  T.  D.  Collins  is  to  keep  the  bonds 
and  surrender  his  article  he  has  for  the  pur- 
chase of  an  interest  in  said  patent 

T.  D.  Collins." 

Preston  R.  Peck  assigned  all  his  interest  in 
this  agreement  to  George  W.  Peck. 

After  the  application  of  Mudge  for  the  re- 
issue of  the  patent  had  been  ref  used,  and  a  final 
adjudication  had  been  made  against  his  claim 
and  in  favor  of  Suggettand  Green,  the  attorney 
of  G.  W.  Peck,  in  some  way  which  does  not 
appear,  got  possession  of  the  original  patent, 
and  Peck  tendered  himself  ready  to  perform 
the  conditions  of  the  last  two  agreements,  and 
demanded  payment  or  return  of  the  sums  men- 
tioned therein,  to  wit:  the  $2,000  and  the  $1,500. 
This  being  refused  by  Collins,  the  present  suit 
was  brought  to  recover  the  money.  The  Judge  1663] 
who  tried  the  cause  nonsuited  the  plaintiff 
upon  the  following  view  of  the  case,  as  stated 
in  the  bill  of  exceptions,  namely:  "I  am  in- 
clined to  think  that  I  ought  to  nonsuit  the 
plaintiff  for  the  reason  that  the  surrender  of 
this  patent  by  the  patentee  operated  as  an  ex- 
tinguishment of  that  patent.  That,  certainly,  is 
within  the  reasoning  of  Judge  Nelson  in  the 
case  in  Black's  Reports,  although  that  case  is 
not  precisely  in  point  and  in  accordance  with 
the  apparent  and  real  intent  of  the  parties  when 
a  surrender  is  made,  and  if  such  surrender  does 
not  absolutely  and  unqualifiedly  extinguish  the 
patent,  it  seems  to  me  that  there  should  be 
some  act  of  the  department  indicating  an  inten- 
tion to  send  that  patent  back  into  the  world  as 
a  valid  patent.  There  should  be  a  definite  act 
of  the  department  indicating  an  intention  that 
it  should  remain  in  force,  still  having  life  and 
vitality." 

The  plaintiff  excepted  aim  the  cause  was 
taken  by  appeal  to  the  Supreme  Court  of  New 
York  in  General  Term,  and  thence  to  the  Court 
of  Appeals,  by  both  of  which  courts  the  judg- 
ment was  affirmed.  The  Court  of  Appeals  con- 
strued the  two  contracts  to  mean  by  a  return  of 
the  old  patent,  a  return  of  said  patent  clothed 
with  the  same  force  and  validity  which  it  had 
before  it  was  surrendered  for  a  re-issue;  and 
held  that  the  effect  and  operation  of  the  refusal 
of  a  re-issue,  and  the  decision  against  Mudge  on 
the  interference,  was  to  destroy  such  force  and 
validity.  The  first  question  for  us  to  decide  is, 
whether  this  decision  as  to  the  effect  of  the  sur- 
render, and  the  refusal  to  re-issue  the  patent, 
was  or  was  not  erroneous.  If  it  was  not,  we 
are  relieved  from  an  examination  of  any  other 
question  in  the  case.  And  on  this  point  we 
have  very  little  embarrassment.  We  think  that 
the  Court  of  Appeals  was  right  in  deciding  that 
by  the  surrender  of  Mudgc's  patent  for  a  re-is- 
sue, the  interference  declared  thereon,  the  de- 
cision against  Mudge,  and  the  subsequent  re- 
fusal of  a  re-issue  of  his  patent,  said  patent  be- 
came destitute  of  validity  and  absolutely  void. 

It  was  decided  by  this  court  in  the  case  of 
MoffiU  v.  Oarr,  1  Black,  278  [66  U.  S.,  XVII., 
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907],  that  the  surrender  of  a  patent,  under  the 
16841  ^■ct'  ext*n£uiahe8  it.  That  was  an  action  to  re- 
1  J  cover  damages  for  an  infringement  of  a  patent. 
Whilst  the  action  was  pending  the  patent  was 
surrendered,  and  this  fact  was  pleaded  as  a  bar 
to  the  further  prosecution  of  the  suit  The 
averment  of  the  plea  was  ' '  That  since  the  com- 
mencement, etc,  the  said  Moffltt  surrendered 
to  the  United  States  the  patent  before  that  time 
issued  to  him,  and  for  the  alleged  infringement 
of  which  this  suit  is  brought.  This  plea  was 
sustained  on  demurrer  and  judgment  given  for 
the  defendant.  The  judgment  was  affirmed  by 
this  court  after  argument  by  able  counsel.  Mr. 
Justice  Nelson,  in  delivering  the  opinion  of  the 
court,  said:  "  The  point  in  the  case  is,  wheth- 
er or  not  the  patentee  may  maintain  a  suit  on 
the  surrendered  patent  instituted  before  the  sur- 
render, if  he  has  not  availed  himself  of  the 
whole  of  the  provision,  and  taken  out  a  re-issue 
of  bis  patent  with  an  amended  specification. 
The  construction  given  to  this  section,  so  far 
as  we  know,  and  the  practice  under  it,  in  case 
of  a  surrender  and  re-issue,  are  that  the  pending 
suits  fall  with  the  surrender.  A  surrender  of 
the  patent  to  the  commissioner,  within  the  sense 
of  the  provision,  means  an  act  which,  in  judg- 
ment of  law,  extinguishes  the  patent.  It  is  a 
legal  cancellation  of  it,  and  hence  [it]  can  no 
more  be  the  foundation  for  the  assertion  of  a 
right  after  the  surrender,  than  could  an  Act  of 
Congress  which  has  been  repealed." 

Since  the  decision  of  this  case,  it  has  been 
uniformly  held  that  if  a  re-issue  is  granted,  the 
patentee  has  no  rights  except  such  as  grow  out 
of  the  re-issued  patent.  He  has  none  under  the 
original.  That  is  extinguished.  And,  although 
for  the  purpose  of  fixing  a  date  to  the  title  in  a 

Question  of  priority,  and  of  limiting  the  period 
or  which  the  patent  is  to  run,  the  date  of  the 
original  patent  is  important;  no  damages  can  be 
recovered  for  any  acta  of  infringement  com- 
mitted prior  to  the  re-issue. 

It  seems  to  us  equally  clear,  that  as  the  law 
stood  when  that  decision  was  made,  and  as  it 
continued  to  stand  in  1866,  when  the  surrender 
of  Mudge's  patent  took  place,  a  patent  surren- 
dered for  re-issue  was  canceled  in  law  as  well 
when  the  application  was  rejected  as  when  it 
was  granted.  The  patentee  was  in  the  same 
situation  as  he  would  have  been  if  his  original 
application  for  a  patent  had  been  rejected.  The 
law  declares  in  terms,  that  *'  The  specifications 
1 665  J  and  claim  in  every  such  case  shall  be  subject  to 
revision  and  restriction  in  the  same  manner  as 
original  applications  are."  Act  of  1887,  sec.  8 
[6  Stat,  at  L.,  198];  1870,  sec.  68  [16  Stat,  at 
L.,  205];  R.  8.,  sec.  4916.  The  question  of 
bis  right  to  any  patent  at  all  was  opened  anew, 
the  same  as  upon  an  original  application  for  a 

Satent.  Surrender  of  the  patent  was  an  aban- 
onment  of  it,  and  the  applicant  for  re-issue 
took  upon  himself  the  risk  of  getting  a  re-issue, 
or  of  losing  all.  A  failure  upon  the  merits, 
in  a  contest  with  other  claimants,  only  gave  ad- 
ditional force  to  the  legal  effect  of  the  surrender. 

Since  the  surrender  of  the  patent  in  this  case 
the  patent  laws  have  undergone  a  general  re- 
vision by  the  Act  passed  July  8,  1870.  In  the 
58d  section  of  that  Act,  being  the  section  re- 
lating to  the  surrender  and  re-issue  of  patents, 
anew  clause  was  introduced,  declaring  that 
"  The  surrender  shall  take  effect  upon  the  issue 
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of  the  amended  patent;"  and  this  clause  is  re- 
tained in  section  4916  of  the  Revised  Statutes. 
What  may  be  the  effect  of  this  provision  in 
cases  where  a  re-issue  is  refused,  it  is  not  nec- 
essary now  to  decide.  Possibly  it  may  be,  to 
enable  the  applicant  to  have  a  return  of  his 
original  patent  if  a  re-issue  is  refused  on  some 
formal,  or  other  ground,  which  does  not  affect 
his  original  claim.  But  if  his  title  to  the  in- 
vention Is  disputed  and  adjudged  against  him, 
it  would  still  seem  that  the  effect  of  such  a  de- 
cision should  be  as  fatal  to  his  original  patent 
as  to  his  right  to  a  re-issue. 

We  find  no  error  in  the  record,  and  the  judg- 
ment u  affirmed. 
True  oopy.  Test: 

James  H.  MoKenney,  Clerk,  Bap.  Court,  U.  8. 


ASHBEL  H.  BARNEY,  bt  al.,  Apple.,  T205] 
*. 

WILLIAM  H.  LATHAM  bt  al. 
(See  a  C,  18  Otto,  206-216.) 
Act  for  the  removal  of  eaueee— right  of  removal. 

•  The  2d  clause  of  the  2d  section  of  the  removal 
Act  of  March  8, 1876,  which  declares  that  "When  in 
any  suit  mentioned  in  this  section  there  shall  be  a 
controversy  which  is  wholly  between  citizens  of  dif- 
ferent States  and  which  can  be  fully  determined  as 
between  them,  then  either  one  or  more  of  the  plaint- 
iffs or  defendants,  actually  interested  in  such  con- 
troversy may  remove  said  suit  to  the  Circuit  Court 
of  the  United  States  for  the  proper  district ;" 

Construed,  and  held  to  mean  that  the  entire  suit 
is  removed  when  one  or  more  of  the  parties  actually 
Interested  in  such  separable  controversy  flies  the 

E roper  petition  and  bond  for  removal.  Such  right 
not  affected  by  the  fact  that  a  defendant,  who  is 
a  citizen  of  the  same  State  with  one  of  the  plaintiffs, 
may  be  a  proper,  but  not  an  Indispensable  party,  to 
the  separable  controversy  between  the  citizens  of 
different  States. 

[No.  192.] 

Submitted  Jan.  10, 1881.  Decided  Apr.  18, 1881. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Minnesota. 
The  case  is  fully  stated  by  the  court. 
Mr.  Thomaj  Wilson,  for  appellants. 
Mr.  Gordon  E.  Cole,  for  appellees. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

This  case  involves  the  construction  of  the  2d 
clause  of  the  2d  section  of  the  Act  of  March  8, 
1875,ch.  187  [18  Stat.  atL.  470], determining  the 
jurisdiction  of  the  Circuit  Courts  of  the  United 
States,  and  regulating  the  removal  of  cruses 
from  the  State  Courts. 

It  was  commenced  by  a  complaint  filed  in  one 
of  the  courts  of  the  State  of  Minnesota.   The  [£06) 

Plaintiffs  are  William  H.  Latham  and  Edward 
'.  Latham,  citizens,  respectively,  of  Minnesota 
and  Indiana.  The  defendants  are  Ashbel  H. 
Barney,  Jessie  Hoyt,  Alfred  M.  Hoyt,  Samuel 
N.  Hoyt,  Wm.  Q.  PWu, «.  C.  Barney,  Charles 
T.  Barney, citizens  of  New  York;  Angus  Smith, 
a  citizen  of  Wisconsin;  Benjamin  P.  Cheney,  a 
citizen  of  Massachusetts;  and  the  Winona  and 

•Head  notes  by  Mr.  Justice  HABLAsT. 


Nora.— Removal  of  cauete  under  Act  of  l876:otti- 
zenaMp.  See,  noU  to  Removal  Cases,  100  tJ.  S.,  XXV., 
BOB. 
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St  Peter  Land  Company,  a  Corporation  organ- 
ized under  the  laws  of  Minnesota. 

The  complaint  is  very  lengthy  in  its  state- 
ment of  the  grounds  upon  which  the  suit  pro- 
ceeds, but  the  facts,  so  far  as  it  is  necessary  to 
state  them,  are  these: 

The  Territory  and  State  of  Minnesota  re- 
ceived, under  various  Acts  of  Congress,  lands 
to  aid  in  the  construction  of  railroads  within  its 
limits.  Act  of  March  8, 1867,  11  Stat,  at  L., 
196;  Act  of  March  8,  1865,  18  Stat  at  L.,  626; 
Act  of  July  18, 1866.  14  Stat  at  L.,  97.  The 
benefit  of  the  grants  from  the  Government  was 
transferred  by  the  State  to  the  Winona  and  St 
Peter  Railroad  Company,  a  corporation  created 
under  its  own  laws,  with  authority  to  construct 
a  road  from  Winona  westerly  by  way  of  St 
Peter  in  that  State. 

Prior  to  October  81,  1867,  the  individual  de- 
fendants already  named,  except  N.  C.  Barney 
and  Charles  T.  Barney,  together  with  Charles 
F.  Latham  and  Danforth  N.  Barney,  both  of 
whom  died  before  the  commencement  of  this 
suit,  had,  under  a  contract  between  them  and 
that  company,  constructed  one  hundred  and  five 
miles  of  the  proposed  road,  whereby  the  latter  be- 
came entitled  to  several  hundred  thousand  acres 
of  the  lands  granted  by  Congress  to  the  State.  On 
the  day  last  named  those  persons  entered  into  a 
written  contract  with  the  company,  whereby  the 
latter,  among  other  things,  agreed,  in  consider- 
ation of  its  indebtedness  to  the  former,  to  sell 
and  convey  to  them  such  lands  as  it  should  re- 
ceive from  the  State  by  reason  of  the  construc- 
tion of  the  one  hundred  and  five  miles  of  road, 
excepting  so  much  thereof  as  was  necessary  for 
tracks,  right  of  way,  depot  grounds,  and  other 
purposes  incidental  to  the  operation  of  the  rail- 
road. Of  the  moneys  advanced  and  used  in 
construction,  Charles  F.Latham  contributed  one 
thirty  seventh,  and  to  that  extent,  it  is  claimed, 
he  was  entitled,  in  equity,  to  an  undivided  one 
thirty  seventh  of  the  lands  earned.  The  com- 
r 207 1  P^y.  Pri°r  to  October,  1870,  received  from  the 
1  1  State  conveyances  of  lands  to  the  extent  of  864,- 
154,  acres,  which  quantity  was  increased  to  617,- 
510  acres  by  a  deed  from  the  State,  of  date  Feb- 
ruary 26, 1872;  and,  on  May  80, 1874,  it  received 
a  further  conveyance  for  more  than  500,000 
acres.  Up  to  the  end  of  the  year  1869,  the  rail- 
road company  made  numerous  sales,  on  long 
time,  and  in  small  quantities  for  actual  settle- 
ment. Charles  F.  Latham  died  in  October,  1870, 
seised  and  possessed,  it  is  contended,  of  the 
equitable  title  to  the  undivided  one  thirty  sev- 
enth of  the  lands  earned.  He  left  nine  heirs  at 
law,  among  whom  are  the  plaintiffs.  The  de- 
fendant Asnbel  H.  Barney,  acting  for  his  asso- 
ciates, had  a  settlement  with  those  heirs  in  ref- 
erence to  the  sales  of  lands,  and  procured  re- 
leases from  them,  which  are  averred  to  have 
been  fraudulent  and  void  as  to  present  plaintiffs. 
The  facts  averred  in  support  of  that  charge  need 
not  be  here  detailed.  They  are  fully  set  forth 
in  the  complaint  The  surviving  associates  of 
Charles  F.  Latham,  together  with  N.  C.  Bar- 
ney and  Charles  F.  Barney,  heirs  at  law  of  D. 
N.  Barney,  deceased,  without  the  knowledge 
and  consent  of  plaintiffs,  incorporated  them- 
selves under  the  general  laws  of  the  State  of 
Minnesota,  as  the  Winona  and  St  Peter  Land 
Company,  to  which,  by  their  direction,  the  rail- 
road company  conveyed,  and  by  which  were 
See  18  Otto. 


thereafter  managed,  all  the  lands  remaining  un- 
sold. The  plaintiffs  claimed  that  the  individ- 
ual defendants  owed  them,  as  heirs  of  Chas. 
F.  Latham,  the  further  sum  of  $8,500,  on  ac- 
count of  sales  of  land  made  both  prior  to  his 
death  and  subsequently  thereto,  up  to  the  time 
when  the  title  to  the  lands  was  conveyed  to  the 
land  company.  The  individual  defendants  re- 
pudiated the  claim  of  plaintiffs  to  any  further 
sum  on  that  account,  and  the  land  company  re- 
fused to  recognize  the  claim  of  plaintiffs  to  an 
interest  in  the  unsold  lands. 
The  specific  relief  asked  for  is : 

1.  That  the  individual  defendants  be  requir- 
ed to  account  to  plaintiffs  for  the  amount  of  all 
moneys  which  came  to  their  hands  from  the 
sales  of  land  prior  to  the  death  of  Charles  F. 
Latham,  and  pay  over  to  plaintiffs  the  sum  of 
$8,500,  or  such  other  sum  as  shall  be  found,  on 
an  accounting,  to  be  due  them  as  their  share 
thereof ;  also  such  amounts  as  might  be  due 
them  out  of  the  sums  received  by  Ashbel  H. 
Barney,  from  purchasers  subsequently  to  the 
death  of  Charles  F.  Latham. 

2.  That  the  plaintiffs  be  adjudged  to  be  the 
owners  of  two  ninths  of  one  thirty  seventh 
part  of  all  unpaid  contracts  and  securities  in 
the  hands  of  the  land  commissioner  of  the 
company;  that  the  land  company  be  required  to 
account  with  plaintiffs  for  all  lands  sold  by  it 
subsequently  to  the  conveyance  from  the  rail- 
road company,  and  convey  to  them  an  undi- 
vided two  ninths  of  one  thirty  seventh  of  all 
the  unsold  lands. 

The  individual  defendants  answered  and  put 
in  issue  all  the  material  allegations  of  the  com- 
plaint. 

The  land  company,  in  its  answer,  admits 
the  conveyance  by  the  railroad  company  to  have 
been  without  any  consideration  by  it  paid;  that 
the  stock  therein  is  all  held  by  its  co-defendants 
and  the  heirs  or  personal  representatives  of  D. 
N.  Barney ;  and:,  that  if  the  relief  prayed  for 
against  the  other  defendants  be  granted,  the 
company  is  liable  to  and  should:  account  to 
plaintiffs  as  asked  in  their  complaint.  It  con- 
sented that  the  matters  and  facts  established 
and  proven  as  against  its  co-defendants  may  be 
considered  as  established  and  proven  against  it, 
and  such  judgment  accordingly  entered  as 
might  be  equitable  and  proper. 

Upon  the  petition,  accompanied  by  a  proper 
bona,  filed  by  the  individual  defendants,  the 
State  Court  entered  an  order  that  it  would  pro- 
ceed no  further  in  the  suit.  But,  upon  motion 
of  plaintiffs,  the  Circuit  Court  remanded  the 
suit  to  the  State  Court,  upon  the  ground  that  it 
was  not  removable  under  the  Act  of  Congress. 

Is  this  suit  removable  upon  the  petition  of  the 
individual  defendants,  citizens  of  New  York, 
Wisconsin,  and  Massachusetts?  Does  the  fact 
that  the  land  company,  one  of  the  defendants,  is 
a  corporation  of  Minnesota,  of  which  State  one 
of  the  plaintiffs  is  a  citizen,  prevent  a  removal 
of  the  suit  to  the  Circuit  Court  of  the  United 
States? 

The  answer  to  these  questions  depends  upon 
the  construction  which  may  be  given  to  the 
2d  clause  of  the  2d  section  of  the  Act  of  March 
8,  1875  [18  Stat  at  L.,  470]. 

We  will  be  aided  in  our  construction  of  that 
Act,  by  recalling  as  well  the  language  as  the 
settled  interpretation  of  previous  enactments 
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upon  the  subject  of  removal  of  causes  from 
State  Courts. 

The  Act  of  Sep.  24,  1780,  eh.  20  [1  Stat  at 
Ia,  78],  gives  the  right  of  removal  to  the  de- 

[209]  fendant  in  any  suit,  instituted  by  a  citizen  of 
the  State  in  which  the  suit  is  brought  against  a 
citizen  of  another  State.  According  to  the 
uniform  decisions  of  this  court  it  applied  only 
to  cases  in  which  all  the  plaintiffs  were  citizens 
of  the  State  in  which  the  suit  was  brought, 
and  all  the  defendants  citizens  of  other  States. 
It  made  no  distinction  between  a  suit  and  the 
different  controversies  which  might  arise  there- 
in between  the  several  parties;  that  is,  Congress, 
when  authorizing  the  removal  of  the  suit,  did 
not  permit  any  controversy  therein  between 
particular  parties  to  be  earned  into  the  Federal 
Court,  leaving  the  remaining  controversies  in 
the  State  Court  for  its  determination.  If  the 
whole  suit  could  not  be  removed,  no  part  of  it 
could  be  taken  from  the  State  Court. 

Thus  stood  the  law  until  the  Act  of  July  27, 
1866,  ch.  288  [14  Stat,  at  L.,  8061,  which  pro- 
vided (omitting  such  portions  as  nave  no  bear- 
ing upon  the  present  question)  that  "If  in  any 
suit  .  .  m  any  State  Court  .  .  by  a 
citizen  of  the  State  m  which  the  suit  is  brought 
against  a  citizen  of  another  State,  .  .  a 
citizen  of  the  State  in  which  the  suit  is  brought 
is  or  shall  be  a  defendant,  and  if  the  suit,  to  far 
as  relates  .  .  to  the  defendant  who  ts  a 
citizen  of  a  State  other  than  that  in  which  the 
suit  i$  Drought,  is  or  has  been  instituted  or 
prosecuted  for  the  purpose  of  restraining  or 
enjoining  him,  or  if  the  suit  is  one  in  which 
there  can  be  a  final  determination  of  tin  contro- 
versy, to  far  at  it  concerns  him,  without  the 
presence  of  the  other  defendants  as  part.es  in 
the  cause,  then,  and  in  every  such  case  . 
the  defendant  who  is  a  citizen  of  a  State  otner 
than  that  in  which  the  suit  is  brought,  may, 
at  any  time  before  the  trial  or  final  hearing  of 
Ahe  cause,  file  a  petition  for  the  removal  of 
the  cause  at  against  him  into  the  next  Circuit 
Court  of  the  United  States,  to  be  held  in  the 
district  where  the  suit  is  pending,  and  offer 
good  and  sufficient  security  for  Am  entering  in 
such  court  .  .     copies  of  said  process 

against  him,  and  of  all  pleadings,  depositions, 
testimony,  and  other  proceedings  in  said  cause 
affecting  or  concerning  him,  and  also  for  his 
there  appearing;  .  and  it  shall  be  there- 
upon the  duty  of  the  State  Court  to  accept  the 
surety  and  proceed  no  further  in  the  cause  as 
against  the  defendant  so  applying  for  its  removal, 
.  .  and  the  said  copies  being  entered  as 
aforesaid  in  such  court  of  the  United  States  the 
cause  shall  there  proceed  in  the  same  manner 
as  if  it  had  been  brought  there  by  original  proc- 

[210]  ess  against  the  defendant  whoshall  have  so  filed 
a  petition  for  its  removal  as  above  prescribed. 

And  such  removal  of  the  cause,  as 
against  the  defendant  petitioning  therefor,  into 
the  United  States  Court,  shall  not  be  deemed  to 
prejudice  or  take  away  the  right  of  the  plaintiff 
to  proceed  at  the  same  time  with  the  suit  in  the 
State  Court,  at  against  the  other  defendants,  if 
he  shall  desire  to  do  so."   14  Stat,  at  L. ,  806. 

This  provision  is  explicit  and  leaves  no  room 
to  doubt  what  Congress  intended  to  accomplish. 
It  proceeds,  plainly,  upon  the  ground  among 
others,  that  a  suit  may,  under  correct  pleading, 
embrace  several  controversies, one  of  which  may 
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be  between  the  plaintiff  and  that  defendant  wh? 
is  a  citizen  of  a  State  other  than  that  in  which 
the  suit  is  brought;  that  to  the  final  determina- 
tion of  such  separate  controversy  the  other  de- 
fendants may  not  be  indispensable  parties;  that, 
in  such  a  case,  although  the  citizen  of  another 
State  under  the  particular  mode  of  pleading 
adopted  by  the  plaintiff,  is  made  a  co-defendant 
with  one  whose  citizenship  is  the  same  as  the 
plaintiff's  he  should  not,  as  to  his  separable  con- 
troversy, be  required  to  remain  in  the  State 
Court,  and  surrender  his  constitutional  right  to 
invoke  the  jurisdiction  of  the  Federal  Court ; 
but  that,  at  am  election,  at  any  time  before  the 
trial  or  final  bearing,  the  cause,  so  far  as  it  con- 
cerns him,  might  be  removed  into  the  Federal 
Court,  leaving  the  plaintiff,  if  he  so  desires,  to 
proceed,  in  the  State  Court,  against  the  other 
defendant  or  defendants.  When  there  were 
several  defendants  to  that  separable  controversy 
all  of  whom  are  citizens  of  States  other  than 
that  in  which  the  suit  was  brought,  they  could 
unite  in  claiming  the  removal  of  such  contro- 
versy. 

Next  came  the  Act  of  March  2, 1867,  ch.  106, 
which  allows  the  citiren  of  the  State  other  than 
that  in  which  the  suit  was  brought,  whether 
plaintiff  or  defendant,  upon  the  proper  affidavit 
of  prejudice  or  local  influence,  filed  before  the 
final  hearing  or  trial  of  the  suit,  to  remove  the 
suit  into  the  Federal  Court.  14  Stat,  at  L.,658. 
It  was  construed  in  Case  of  Sewing  Much.  Co., 
18  Wall.,  558  [85  U.  S.,  XXI.,  814],  as  allow- 
ing a  removal,  upon  such  an  affidavit,  only 
where  there  is  a  common  citizenship  upon  each 
side  of  the  controversy  raised  by  the  suit;  that 
is,  all  on  one  side  being  citizens  of  the  State  in  ,  2i  u 
which  the  suit  is  brought,  while  all  on  the  other  *  1 
side  are  citizens  of  other  States.  In  that  case 
the  plaintiff  and  one  of  the  defendants  were 
citizens  of  the  State  where  the  suit  was  brought, 
while  two  of  the  defendants  were  citizens  of 
other  States.  It  was  ruled  that  whatever  was 
the  purpose  of  the  Act  of  1866  as  to  the  partic- 
ular cases  therein  provided  for,  Congress  did 
not  intend,  by  the  Act  of  1867,  to  give  to  par- 
ties, who  are  citizens  of  States  other  than  that 
in  which  the  suit  is  brought,  the  right  of  re- 
moval, upon  the  ground  of  prejudice  or  local 
influence,  when  their  co-defendants  or  co-plaint- 
iffs, as  the  case  might  be,  are  citizens  of  the 
same  State  with  some  of  the  adverse  parties. 
The  court,  there,  evidently  hod  in  mind  the 
case  where  the  presence  in  the  suit  of  all  the 
parties,  on  the  side  seeking  the  removal,  was  es- 
sential that  complete  justice  might  be  done, and 
not  a  suit  in  which  there  was  a  separable  con- 
troversy, removable  under  the  Act  of  1866. 

We  come  now  to  the  Act  of  March  8,  1875, 
ch.  187,  the  2d  section  of  which  is  in  these  words: 
"That  any  suit  of  a  civil  nature  at  law  or  in 
equity  now  pending  or  hereafter  brought  in  any 
State  Court,  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  costs,  the  sum  or  value  of 
$500,  *  *  *  in  which  there  is  a  controversy 
between  citizens  of  different  States,  *  »  * 
*  *  either  party  may  remove  said  suit  into 
the  Circuit  Court  of  the  United  States  for  the 
proper  district ;  and  when,  in  any  suit  men- 
tioned in  this  section,  there  shall  be  a  contro- 
versy which  1b  wholly  between  citizens  of  dif- 
ferent States, and  which  con  be  fully  determined 
as  between  them,  then  either  one  or  more  of  the 
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plaintiffs  or  defendants,  actually  interested  in 
*uch  controversy,  may  remove  said  suit  to  the 
Circuit  Court  of  the  United  States  for  the  prop- 
er district."   18  Stat,  at  L.,  pt.  8,  470. 

We  had  occasion  to  consider  the  meaning  of 
the  first  clause  of  this  section  in  Removal  dues, 
100  U.  8.,  468  [XXV.,  607].  Disregarding  as 
immaterial  the  mere  form  of  the  pleadings,  and 
placing  the  parties  on  opposite  sides  of  the  real 
matter  in  dispute,  according  to  the  facts,  we 
found  that  the  only  controversy  there,  was  be- 
tween citizens  of  Ohio  and  Pennsylvania  on  one 
aide,  and  certain  corporations  created  under  the 
laws  of  Iowa  on  the  other.  And  we  held  that 
if,  in  arranging  the  parties  upon  the  respective 
sides  of  the  real  matter  in  dispute,  all  those  on 
one  side  are  citizens  of  different  States  from 
[212]  those  on  the  other,  the  suit  is  removable,  under 
the  1st  clause  of  the  2d  section  of  the  Act  of 
1876;  those  upon  the  side  seeking  a  removal 
uniting  in  the  petition  therefor.  Whether  that 
suit  was  not  also  removable  under  the  2d  clause 
of  that  section  we  reserved  for  consideration 
until  it  became  necessary  to  construe  'hat  part 
of  the  statute.  The  present  case  imposes  that 
duty  upon  us. 

We  may  remark  that  with  the  policy  of  the 
Act  of  1876  we  have  nothing  to  do.  Our  duty 
is  to  give  effect  to  the  will  of  the  law-making 
power  when  expressed  within  the  limits  of  the 
Constitution. 

We  are  of  opinion  that  the  intention  of  Con- 
gress by  the  clause  under  consideration,  was 
not  only  to  preserve  some  of  the  substantial 
features  or  principles  of  the  Act  of  1866,  but  to 
make  radical  changes  in  the  law  regulating  the 
removal  of  causes  from  State  Courts.  One  dif- 
ference between  that  Act  and  the  2d  clause  of 
the  2d  section  of  the  Act  of  1876  is,  that,  where- 
as, the  former  accorded  the  right  of  removal  to 
the  defendants  who  were  citizens  of  a  State 
other  than  that  one  in  which  the  suit  was 
brought,  if  between  them  and  the  plaintiff  or 
plaintiffs  there  was  in  the  suit,  a  controversy 
finally  determinable  as  between  them,  without 
the  presence  of  their  co-defendants  or  any  of 
them  citizens  of  the  same  State  with  plaintiffs, 
the  latter  gave  such  right  to  any  one  or  more 
of  the  plaintiffs  or  the  defendants  actually  in- 
terested in  suj-h  separate  controversy.  Both  Acts 
alike  recognized  the  fact  that  a  suit  might, 
consistently  with  the  rules  of  pleading,  em- 
brace several  distinct  controversies.  But  while 
the  Act  of  18G6,  in  express  terms,  authorized 
the  removal  only  of  the  separable  controversy 
between  the  plaintiff  and  the  defendant  or  de- 
fendants seeking  such  removal,  leaving  the  re- 
mainder of  the  suit,  at  the  election  of  the 
plaintiff,  in  the  State  Court,  the  Act  of  1876, 
provided,  in  that  clas*  of  cases,  for  the  removal 
of  the  entire  suit 

That  such  was  the  intention  of  Congress  is  a 
proposition  which  seems  too  obvious  to  require 
enforcement  by  argument.  While  the  Act  of  1866 
expressly  confines  the  removal  to  that  part  of- 
the  suit  which  specially  relates  to  or  concerns 
[2131  tne  defendant  seeking  the  removal,  there  is 
1  J  nothing  whatever  in  the  Act  of  1875  justifying 
the  conclusion  that  Congress  intended  to  leave 
any  part  of  a  suit  in  the  State  Court  where  the 
right  of  removal  was  given  to,  and  was  exer- 
cised by,  any  of  the  parties  to  a  separable  con- 
troversy therein.  Much  confusion  and  em  bar- 
See  18  Otto.  U.  S.,  Book  26. 


rassment,  as  well  as  increase  in  the  cost  of  liti- 
gation, had  been  found  to  result  from  the  pro- 
vision in  the  former  Act  permitting  the  separa- 
tion of  controversies  arising  in  a  suit,  removing 
some  to  the  Federal  Court,  and  leaving  others 
in  the  State  Court  for  determination.  It  was 
often  convenient  to  embrace  in  one  suit  all  the 
controversies  which  were  so  far  connected  by 
their  circumstances  as  to  make  all  who  sue,  or 
are  sued,  proper,  though  not  indispensable  par- 
ties. Rather  than  split  up  such  a  suit  between 
courts  of  different  jurisdictions,  Congress  de- 
termined that  the  removal  of  the  separable  con- 
troversy to  which  the  judicial  power  of  the 
United  States  was,  by  the  Constitution,  ex- 
pressly extended,-  should  operate  to  transfer 
the  whole  suit  to  the  Federal  Court. 

If  the  clause  of  the  Act  of  1875,  under  con- 
sideration, is  not  to  be  thus  construed,  it  is  dif- 
ficult to  perceive  what  purpose  there  was  ill 
dropping  those  portions  of  the  Act  of  1866 
which,  ex  industria,  limited  the  removal,  in  the 
class  of  cases  therein  provided  for,  to  that  con- 
troversy in  the  suit,  which'  is  distinctively  be- 
tween citizens  of  different  States,  and  of  which 
there  could  be  a  final  determination  without 
the  presence  of  the  othjr  defendants  as  parties 
in  the  cause. 

It  remains  only  to  inquire  how  far  this  con- 
struction of  the  Act  of  1875  controls  the  decision 
of  the  case  now  before  us.  The  complaint,  be- 
yond question ,  discloses  more  than  one  contro- 
versy in  the  suit.  There  is  a  controversy  be- 
tween the  plaintiffs  and  the  Winona  and  St.  Peter 
Land  Company,  to  the  full  determination  of 
which  the  other  defendants  are  not,  in  any  legal 
sense,  indispensable  parties,  although,  as  stock- 
holders in  the  company,  they  may  have  an  in- 
terest in  its  ultimate  disposition.  Against  the 
latter,  as  a  corporation,  a  decree  is  asked  requir- 
ing it  to  convey  to  the  plaintiffs  an  undivided 
two  ninths  of  one  thirty-seventh  of  certain 
lands,  and  to  account  for  the  proceeds  of  the 
lands  by  it  sold  subsequently  to  the  conveyance 
from  the  railroad  company. 

But  the  suit  as  distinctly  presents  another 
and  entirely  separate  controversy,  as  to  the 
right  of  the  plaintiffs  to  a  decree  against  the  in- 
dividual defendants  for  such  sum  as  shall  be 
found,  upon  an  accounting,  to  be  due  from 
them  upon  sales  prior  to  the  conveyance  from 
the  railroad  company.  With  that  controversy, 
the  land  company,  as  a  corporation,  has  no 
necessary  connection.  It  can  be  fully  deter- 
mined as  between  the  parties  actually  interested 
in  it  without  the  presence  of  that  company  as 
a  party  in  the  cause.  Had  the  present  suit  sought 
no  other  relief  than  such  a  decree.it  could  not  be 
pretended  that  the  corporation  would  have  been 
a  necessary  or  indispensable  party  to  that  issue. 
Such  a  controversy  does  not  cease  to  be  one 
wholly  between  the  plaintiffs  and  those  defend- 
ants because  the  former,  for  their  own  conven- 
ience, choose  to  embody  in  their  complaint  a 
distinct  controversy  between  themselves  and 
the  land  company.  When  the  petition  for  re- 
moval was  presented,  there  was  in  the  suit,  as 
framed  by  plaintiffs,  a  controversy  wholly  be- 
tween citizens  of  different  States,  that  is,  be- 
tween the  plaintiffs,  citizens,  respectively,  of 
Minnesota  and  Indiana,  and  the  individual  de- 
fendants, citizens  of  New  York,  Wisconsin  and 
Massachusetts.  And  since  the  presence  of  the 
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land  company  is  not  essential  to  its  full  deter- 
mination, the  defendants,  citizens  of  New  York, 
Wisconsin  and  Massachusetts,  were  entitled,  by 
the  express  words  of  the  statute,  to  have  the 
suit  removed  to  the  Federal  Court. 

It  may  be  suggested  that,  if  the  complaint 
has  united  causes  of  action,  which,  under  the 
settled  rules  of  pleading,  need  not  or  should  not 
have  been  united  in  one  suit,  the  removal  ought 
not  to  carry  into  the  Federal  Court  any  contro- 
versy except  that  which  is  wholly  between  citi- 
zens of  different  States,  leaving  for  the  deter- 
mination of  the  State  Court  the  controversy  be- 
tween the  plaintiffs  and  the  land  company.  We 
have  endeavored  to  show  that  the  land  com- 
pany was  not  an  indispensable  party  to  the  con- 
troversy between  the  plaintiffs  and  the  defend- 
ants, citizens  of  New  York,  Wisconsin  and 
Massachusetts.  Whether  those  defendants  and 
the  land  company  were  not  proper  parties  to  the 
suit  we  do  not  now  decide.  We  are  not  advised 
that  any  such  question  was  passed  upon  in  the 
court  below.  It  was  not  discussed  here,  and 
we  are  not  disposed  to  conclude  its  determina- 
tion by  the  court  of  original  jurisdiction,  when 
r«iKi  k*8  tnerein  presented  in  proper  form.  A  de- 
fendant  may  be  a  proper,  but  not  an  indispen- 
sable, party  to  the  relief  asked.  In  a  variety 
of  cases  it  is  in  the  discretion  of  the  plaintiff  as 
to  whom  he  will  join  as  defendants.  Consist- 
ently with  established  rules  of  pleading  he  may 
be  governed  often  by  considerations  of  mere 
convenience;  and  it  may  be  that  there  was  oris 
such  a  connection  between  the  various  transac- 
tions set  out  in  the  complaint  as  to  make  all  of 
the  defendants  proper  parties  to  the  suit  and  to 
every  controversy  embraced  by  it;  at  least  in 
such  a  sense  as  to  protect  the  complaint  against 
a  demurrer  upon  the  ground  of  multifarious- 
ness or  misjoinder. 

In  Oliver  v.  Piatt,  8  How.,  411,  we  said,  "It 
was  well  observed  by  Lord  (Tottenham,  in 
Campbell  v.  Mackay,  1  MyL  &  C,  608,  and  the 
same  doctrine  was  affirmed  in  this  court  in 
Gaines  v.  Chew.  2  How.,  619,  that  it  is  imprac- 
ticable to  lay  down  any  rule,  as  to  what  con- 
stitutes multifariousness  as  an  abstract  proposi- 
tion; that  each  case  must  depend  upon  its  own 
circumstances;  and  must  necessarily  be  left, 
where  the  authorities  leave  it,  to  the  sound  dis- 
cretion of  the  court."  We  further  said  that  the 
objection  or  multifariousness  cannot,  "as  a 
matter  of  right,  be  taken  by  the  parties,  except 
by  demurrer  or  plea  or  answer,  and  if  not  so 
taken  it  is  deemed  to  be  waived; "  that  although 
the  court  may  take  the  objection,  it  will  not  do 
so  unless  it  deems  such  a  course  necessary  or 
proper  to  assist  in  the  due  administration  of 
justice.  Story,  Eq.  PI.,  sees.  680-540;  Shield* 
v.  TItomas,  18  How.,  269  [69  U.  8.,  XV.,  8701; 
Fitch  v.  Creighton,  24  How.,  168  [65  U.  8., 
XVI.,  6981.  No  objection  was  taken  by  the  de- 
fendants, in  the  court  below  to  the  complaint 
upon  the  ground  of  multifariousness  or  mis- 
joinder, and  the  plaintiffs  should  not  be  heard 
to  make  it  for  the  purpose  or  with  the  effect  of 
defeating  the  right  of  removal.  They  are  not  in 
any  position  to  say  that  that  right  does  not  exist, 
because  they  have  made  those  defendants,  who 
were  not  proper  parties  to  the  entire  relief 
asked.  The  fault,  if  any,  in  pleading,  was  theirs. 
Under  their  mode  of  pleading,  whether  adopted 
with  or  without  a  purpose  to  affect  the  right  of 
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removal,  accorded  by  the  statute,  the  suit  pre- 
sents two  separate  controversies,  one  of  which 
is  wholly  between  individual  citizens  of  dif- 
ferent States,  and  can  be  fully  determined 
without  the  presence  of  the  other  party  defend- 
ant The  right  of  removal,  if  claimed,  in  the 
mode  prescribed  by  the  statute,  depends  upon 
the  case  disclosed  by  the  pleadings  as  they  stand 
when  the  petition  for  removal  is  filed.  The 
State  Court  ought  not  to  disregard  the  petition, 
upon  the  ground  that,  in  its  opinion,  the  plaint- 
iffs, against  whom  a  removal  is  sought,  had 
united  causes  of  action  which  should,  or  might 
have  been  asserted  in  separate  suits.  Those  are 
matters  more  properly  for  the  determination  of 
the  trial  court,  that  is,  the  Federal  Court,  aftei 
the  cause  is  there  docketed.  If  that  court 
should  be  of  opinion  that  the  suit  is  obnoxious 
to  the  objection  of  multifariousness  or  misjoin- 
der, and  for  that  reason  should  require  the 
pleadings  to  be  reformed  both  as  to  subject- 
matter  and  parties,  according  to  the  rules  and 
practice  which  obtain  in  the  Courts  of  the 
United  States,  and  if,  when  that  is  done,  the 
cause  does  not  really  and  substantially  involve 
a  dispute  or  controversy  within  the  jurisdiction 
of  that  court,  it  can,  under  the  6th  section  of 
the  Act  of  1876,  dismiss  the  suit  or  remand  it 
to  the  State  Court  as  justice  requires. 

We  are  of  opinion  that,  upon  the  filing  of  the 
petition  and  bond  by  the  individual  defendants 
in  the  separable  controversy  between  them  and 
the  plaintiffs,  the  entire  suit,  although  all  the 
defendants  may  have  been  proper  parties  there- 
to, was  removed  to  the  Circuit  Court  of  the 
United  States,  and  that  the  order  remanding  it 
to  the  State  Court  was  erroneous. 

The  judgment  is  reverted  witii  directions  to  the 
court  below  to  overrule  the  motion  to  remand,  to 
reinstate  Hie  cause  upon  its  docket  and  proceed 
Hierein  in  conformity  with  the  principles  of  tliis 
opinion. 

Mr.  Justice  Swavne,  while  on  the  bench, 
participated  in  the  decision  of  this  case  in  con- 
ference, and  concurs  in  this  opinion. 

The  judgment  now  ordered  is  directed  to  be 
entered  as  of  10th  of  January,  1881,  when  the 
cause  was  submitted  in  this  court. 

Mr.  Justice  Miller  dissenting: 

I  dissent  from  the  judgment  and  opinion  of 
the  court  in  this  case,  and  am  requested  to  say 
that  Mr.  Chief  Justice  Wait*  and  Mr.  Justice 
Field,  also  dissent. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TJ.  S. 

Cited-108  U.  6.,  837 ;  104  U.  8.,  400 :  106  D.  8. ,194: 
112  U.  8.,  720 ;  4  Hughes,  218. 219:  10  Bias.,  819, 478 ;  *> 
MoCrary,  180 ;  8  McCrary,  106,  648;  6  8«wy.,  222. 


[816] 


TOWNSHIP  OF  LINCOLN,  Plff.  in  Err., 

CAMBRIA  IRON  COMPANY. 

(See  8.  C 18  Otto,  412-417.) 

Verdict,  effect  of— municipal  bonds,  declaration 
on — sufficient  verdict. 

1.  A  verdict  cures  a  defective  statement  of  a  title 


Xvm.— Recitals  in  negotiable  bonds  or  securities: 
estoppel  by;  evidenceof  the  facts  recited.  See,  note  to 
Mercer  Co.  v.  Hackett,  08  U.  8.,  XVTL.  548. 

What  defect*  are.  cured  bvsmi^toftaf  not.  See, 
note  to  Wflta  v.  Claflin,  92  U.  8.,  XXITJ.,  490. 
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or  cause  of  action,  bat  not  the  statement  of  a  de- 
fective title  or  cause  of  action. 

2.  In  an  action  on  municipal  bonds  issued  by  au- 
thority of  law,  plaintiff  need  only  declare  on  the 
bonds.  If  there  is  any  defense  to  them  by  reason 
of  want  of  performance  of  any  of  the  requisites, 
necessary  to  give  them  validity,  or  for  any  other 
cause,  it  is  for  the  defendant  to  show  it, 

8.  Although  the  form  of  a  verdict  is  detective,  yet 
If  it  substantially  finds  the  Issue  made  by  the  plead- 
ings, it  is  sufficient  on  writ  of  error. 

[No.  189.1 

Argued  Jan.  7,  1881.     Decided  Apr.  18,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michigan. 
The  case  is  fully  stated  by  the  court. 
Mr.  H.  P.  Severem,  for  plaintiff  in  error. 
Meurs.  M.  J. Smiley  and  Hughe*  4b  O'Brien, 
for  defendant  in  error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  principal  question  raised  in  this  case  by 
the  assignment  of  errors  is  as  to  the  sufficiency  of 
the  first  and  second  counts  of  the  declaration. 
These  counts  are  upon  certain  bonds  alleged  to 
[413]  have  been  made  and  executed  by  theTownship 
of  Lincoln,  in  the  County  of  Berrien  and  State 
of  Michigan,  in  aid  of  a  railroad  company;  and 
the  objection  made  to  them  is,  that  they  do  not 
aver  that  nn  election  was  held,  to  authorize  the 
issue  of  the  bonds,  as  required  by  law,  and  do 
not  aver  various  other  prerequisites  to  such  is- 
sue. The  question  is  whether  the  omission  to 
make  these  averments  is  error. 

The  law  from  which  the  authority  of  the 
Township  to  issue  bonds  is  derived,  was  passed 
March  22,  1869,  and  was  entitled  "An  Act  to 
Enable  any  Township^  City  or  Village  to  Pledge 
its  Aid,  by  Loan  or  Donation  to  Any  Railroad 
Company,  etc." 

The  1st  section  declared  that  it  should  be  law- 
ful for  any  township  or  city  to  pledge  its  aid 
to  any  railroad  company  chartered  or  organized 
under  and  by  virtue  of  the  laws  of  the  State  of 
Michigan,  in  the  construction  of  its  road,  by 
loan  or  donation,  with  or  without  conditions, 
for  such  sum  or  sums  not  exceeding  ten  per 
centum  of  the  assessed  value  of  the  property  in 
such  township  or  city,  as  a  majority  of  its  elect- 
ors, voting  should,  at  a  meeting  called  for  that 
purpose  determine.  The  2d  section  prescribed 
the  manner  of  calling  the  election,  and  giving 
notice  thereof.  The  8d  section  directed  the 
manner  in  which  the  elections  should  be  con- 
ducted, and  the  recording  of  the  proceedings 
on  the  records  of  the  township  or  city.  The  4th 
section  authorized  the  issue  of  coupon  bonds 
for  the  amount  of  aid  voted,  and  prescribed  the 
form  of  the  bonds  and  the  manner  of  their  ex- 
ecution; if  issued  by  a  township  they  were  to 
be  executed  by  the  supervisor  and  township 
clerk,  and  under  the  seal  of  the  township  if  it 
had  one.  Subsequent  sections  directed  that  the 
bonds  when  executed  should  be  delivered  to 
the  state  treasurer  as  trustee  for  the  municipal- 
ity and  the  railroad  company;  that  the  treasur- 
er should  record  them  in  a  book  so  as  to  show 
their  amount,  date,  number,  etc. ;  and  that  he 
should  deliver  them  out  to  the  railroad  com- 
pany whenever  the  company  should  present  a 
certificate  of  the  Governor  of  the  State  that  it 
had  complied  with  the  provisions  of  the  Act, 
and  was  entitled  to  the  bonds;  that,  upon  de- 
livering them,  he  should  indorse  upon  each 
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bond  the  date  of  delivery  and  notify  the  clerk 
of  the  township  or  city;  and  that  the  township 
or  city  should  levy  the  necessary  taxes  to  meet 
the  interest  and  principal  as  they  became  due. 
The  11th  section  provided  that  no  bonds  should 
be  delivered  to  the  railroad  company,  until  it  (4141 
should  have  complied  with  the  conditions  1 
voted  and  completed  its  road  through  or  into 
the  township  or  city  concerned,  according  as 
the  charter  required,  and  thence  to  its  terminus 
or  to  some  connecting  line  of  railroad;  or,  if 
not  touching  such  township  or  city,  then  that 
it  should  have  completed  its  road  through  the 
adjoining  municipality,  or  for  a  certain  num- 
ber of  miles  adjoining  the  nearest  terminus. 

The  declaration,  after  referring  to  the  statute 
and  stating  the  organization  of  the  Chicago 
and  Michigan  Lake  Shore  Railroad  Company 
under  the  laws  of  Michigan,  having  for  ob- 
ject the  construction  of  a  railroad  from  New 
Buffalo  through  and  beyond  the  Township 
of  Lincoln,  proceeds,  in  the  first  count  to  aver 
that,  on  the  first  of  June,  1869,  the  Township, 
acting  under  and  in  accordance  with  the  au- 
thority conferred  upon  it  by  said  Act  of  the 
Legislature,  made  a  donation  to  snid  railroad 
company,  and  for  that  purpose  made  and  exe- 
cuted four  certain  bonds  payable  to  the  said 
company  or  bearer,  describing  them,  which 
bonds  were  duly  delivered  to  the  company,  as 

Erovided  in  the  Act;  that  the  plaintiff,  the  Cam- 
ria  Iron  Company,  on  a  certain  day  named, 
and  before  the  maturity  of  the  bonds,  became 
and  is  now  the  owner,  holder  and  bearer  of  said 
bonds  for  value;  and  that  the  bonds  are  due  and 
have  not  been  paid.  The  second  count  de- 
scribes four  other  bonds  issued  by  the  Town- 
ship under  the  authority  given  to  it  by  the  said 
Act  as  a  further  donation  to  the  said  railroad 
company,  and  certain  interest  coupons  attached 
to  said  bonds  and  payable  to  bearer,  of  which  it 
is  stated  the  plaintiff  became  the  lawful  owner 
and  holder  for  value  before  maturity,  and  which 
have  become  due  and  have  not  been  paid.  The 
declaration  contained  also  the  common  money 
counts.  The  defendant  pleaded  in  abatement 
want  of  service  of  process,  to  which  plea  a  de- 
murrer was  put  in  and  sustained  by  default,  for 
want  of  a  joinder  in  demurrer.  The  defendant 
also  pleaded  the  general  issue  and  gave  notice 
of  several  special  defenses;  as,  that  the  Chicago 
and  Michigan  Lake  Shore  Railroad  Company, 
and  not  the  defendant,  was  owner  of  the  bonds; 
that  whatever  of  indebtedness  v.  as  referred  to 
in  the  declaration,  arose  by  reason  of  a  vote  of 
certain  of  the  electors  of  the  Township  to  aid 
in  the  construction  of  the  railroad  of  the  Chi- 
cago and  Michigan  Lake  Shore  Railroad  Com- 
pany; that  the  bonds  in  suit  were  delivered  to 
said  company  in  fraud  of  the  Township;  and  1*15] 
"That, when  said  bonds  and  the  coupons  for  in- 
terest were  so  delivered,  the  road-bed  of  said 
railroad  was  not  completed;  that  through  said 
Township  of  Lincoln  the  culverts  were  not 
built  nor  were  the  bridges  done  or  completed; 
nor  was  said  railroad  fenced;  nor  were  the  ties 
laid  down;  nor  was  the  iron  laid  thereon;  nor 
had  the  road  crossings  been  completed;  nor  the 
cattle  guards  constructed." 

The  cause  came  on  for  trial  and  the  follow- 
ing is  the  record  of  the  proceedings  which  sub- 
sequently took  place: 
This  cause  having  been  called  for  trial  the 
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following  jury  whs  called  and  sworn,  to  wit: 
(giving  the  names  of  the  jurors),  who  sat  to- 
gether, in  the  jury  box  and  heard  the  evidence 
this  day  adduced,  the  arguments  of  counsel,  and 
the  charge  of  the  court,  and  without  leaving 
their  seats  say  upon  their  oath  that  the  defend- 
ant is  guilty  in  manner  and  form  as  alleged  in' 
the  declaration,  and  assess  its  damages  at  the 
sum  of  $6,278.82,  over  and  above  its  costs  and 
charges.  It  is,  therefore,  considered  by  the 
court  that  the  said  plaintiff  do  recover  against 
the  said  defendant  the  said  sum  so  assessed  to- 
gether with  its  costs  and  charges  to  be  taxed, 
and  that  it  have  execution  therefor. 

We  think  it  very  clear  that  after  a  verdict 
upon  the  issues  presented  by  this  record,  the 
omission  in  the  declaration  to  state  the  holding 
of  the  election  and  the  occurrence  of  the  other 
preliminary  facts  which  the  law  required  to  pre- 
cede the  issuing  of  the  bonds,  cannot  be  regard- 
ed as  error.  It  is  a  rule  of  the  common  law 
that  where  there  is  any  defect  or  omission  in  a 
pleading,  whether  in  substance  or  form,  which 
would  have  been  fatal  on  demurrer,  yet,  if  the 
issue  joined  be  such  as  necessarily  required  on 
the  trial  proof  of  the  facts  so  defectively  stated 
or  omitted,  and  without  which  it  is  not  to  be 
presumed  that  the  Judge  would  have  directed 
the  jury  to  give  the  verdict,  such  defect  or 
omission  is  cured.  [Stennel  v.  Hogg],  1  Wins. 
Saund.,  228.  Or,  as  it  has  been  tersely  put,  a 
verdict  cures  a  defective  statement  of  a  title  or 
cause  of  action,  but  not  the  statement  of  a  de- 
fective title  or  cause  of  action.  1  Wins.  Saund., 
228.  e.  note.  The  declaration  in  this  case  states 
that  the  defendant,  the  Township  of  Lincoln, 
acting  under  and  in  accordance  with  the  author- 
ity conferred  by  the  Act,  made  a  certain  dona- 
r  tion  to  the  railroad  company,  and  for  that  pur- 
' 4 1 6  J  pose  did  make  and  execute  the  bonds  in  question ; 
that  the  bonds  were  afterward  duly  delivered  to 
the  company  as  provided  in  theAct;  and  that  the 
plaintiff  before  maturity  became  the  ownerthere- 
of  for  value.  The  defendant  denied  all  this,  and 
also  set  up  special  defenses,  that  the  transfer  was 
fraudulent,  that  the  road  was  never  built  asre- 

?uired  before  the  delivery  of  the  bonds,  etc. 
Tow  if  the  Township  could  only  make  the  do- 
nation alleged  by  way  of  an  election  duly  held, 
it  was  the  duty  of  the  court  below  to  require 
proof  of  this  fact,  as  well  as  of  the  other  facts 
necessarily  involved  in  the  issue  as  made,  and 
it  will  be  presumed  that  this  was  done.  What 
proof  was  sufficient  for  this  purpose  it  is  not 
necessary  to  decide,  as  no  exception  was  taken 
on  that  point. 

But  we  do  not  think  that  there  was  any  de- 
fect in  the  declaration  to  be  cured.  We  think  that 
it  would  have  been  good  on  demurrer.  The 
Township  had  authority  by  law  to  issue  its  bonds 
by  way  of  donation  to  a  railroad.  It  did  issue  its 
bonds.  They  got  into  circulation  as  commercial 
securities,  ana  were  purchased  by  the  plaintiff. 
All  the  plaintiff  had  to  do  in  case  of  non-payment 
was  simply  to  sue  on  the  bonds.  If  there  was  any 
defense  to  them  by  reason  of  want  of  perform- 
ance of  any  of  the  requisites  necessary  to  give 
them  validity,  or  for  any  other  cause,  it  was  for 
the  defendant  to  show  it.  A  bond,  especially  a 
negotiable  bond, is  aprima/acie  obligation  of  the 
obligor,  if  he  has  capacity  to  make  it;  and  is 
binding  according  to  the  terms  and  conditions 
apparent  on  its  face  until  the  contrary  be  shown. 
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Whether  an  alleged  defense,  when  set  up,  is  or 
is  not  good  against  the  particular  holder  is  to  be 
determined  by  the  court  in  each  case.  How  far, 
as  against  a  bona  Me  holder,  the  obligor  may,  in 
any  case,  go  behind  the  obligation  itself,  for  the 
purpose  of  showing  a  failure  to  pursue  the  law 
authorizing  its  issue,  is  not  yet,  perhaps,  clearly 
determined.  Here  the  defendant  Township  had 
opportunity  to  set  up  any  defense.  It  denied 
ail  the  averments  of  the  declaration  and  also 
gave  notice  of  the  non-performance  of  certain 
conditions  to  be  performed  by  the  railroad  com- 
pany preliminary  to  the  issue  of  the  bonds.  The 
verdict  was  against  the  defendant,  and  no  er-  [4171 
roneous  rulings  at  the  trial  are  complained  of. 
We  think  that  the  declaration  and  proceedings 
as  exhibited  by  the  record  are  not  obnoxious  to 
any  just  exception. 

The  form  of  the  verdict  is  defective,  it  is  true, 
finding  "That  the  defendant  is  guilty  in  manner 
and  form  as  alleged  in  the  declaration:"  but  this 
is  a  mere  clerical  error  properly  amendable.  It 
substantially  finds  the  issue  made  by  the  plead* 
ings.  The  declaration  was  in  assumpsit;  the 
plea  was  a  general  denial  of  the  allegations  of 
the  declaration,  equivalent  to  a  plea  of  non-as- 
sumpsit, with  notice  of  special  matter.  The 
verdict  in  effect  says  that  the  defendant  did 
promise  and  violate  its  promise,  as  alleged  in  the 
declaration. 

We  fftink  there  is  no  error  in  the  record  and 
thejudgment  of  the  Circuit  Court  is  affirmed. 

True copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Cited— 104  U.  8.,  068;  112  U.  8.,  817. 


HENRY  G.  FI8K  et  al.,  Plffs.  in  Err., 
v. 

CHE8TER  A.  ARTHUR,  Collector  or  the 
Pobt  of  New  Yobe. 

(See  8.  C 18  Otto,  431-484.) 

Duties  on  cotton  goods. 

Manufactured  shirtings,  not  made  up,  composed 
of  linen  and  cotton,  the  cotton  being  the  material 
of  chief  value  and  largely  predominating,  are  man- 
ufactures of  cotton  chargeable  with  the  duty  pre- 
scribed by  the  Act  otmr.^im,  oh.  80,  sec.  1. 

Argued  April  6, 18^81°  Beaded  April  18, 1881. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 
Mr.  Stephen  O.  Clarke,  for  plaintiff  in 
error. 

Mr.  S.  P.  Phillip*.  8oUcitor-Qen.,  for  de- 
fendant in  error. 

Mr.  Chief  Justice  WaJte  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  to  recover  back  duties  paid  un- 
der protest.  The  goods  imported  were  manu- 
factured shirtings,  not  made  up,  composed  of 
linen  and  cotton;  the  cotton  being  the  material 
of  chief  value  and  largely  predominating. 
There  were  more  than  two  hundred  threads  to 
the  square  inch,  counting  the  warp  and  filling. 

The  Act  of  March  2, 1861, 12  Stat,  at  L.,  192, 
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ch.  68,  sec.  22,  provided  for  a  duty  of  80  per 
centum  ad  valorem  on  "Manufactuers  not  other- 
wise provided  for,  composed  of  mixed  materi- 
als, in  part  of  cotton,  silk,  wool,  or  worsted,  or 
flax."  The  same  Act,  section  14,  provided  for 
specific  duties  on  all  manufactures  of  cotton 
not  bleached,  etc.,  having  certain  numbers  of 
threads  to  the  square  inch,  counting  the  warp 
and  filling,  and  being  of  certain  weights.  An 
addition  was  made  to  the  duties  on  manufact- 
ures of  mixed  materials  by  the  Act  of  July  14, 
1862,  12  Stat,  at  L.,  557,  ch.  168,  sec.  18.  By 
an  Act  passed  June 27, 1864, 18  Stat,  at  L.,208, 
ch.  171,  sec.  6,  the  duties  on  manufactured  cot- 
tons, as  provided  in  the  Act  of  1861,  were  to 
some  extent  changed,  and  a  general  clause  added 
at  the  end  of  the  section,  as  follows:  "All  oth- 
er manufactures  of  cotton,  not  otherwise  pro- 
vided for,  thirty  five  per  centum  ad  valorem." 
On  the  8d  of  March,  1865,  18  Stat,  at  L.,  491, 
ch.  80,  sec.  1,  the  rates  of  duty  on  manufactures 
of  cotton  dependent  on  the  weight  and  the  num- 
ber of  threads  to  the  square  inch  were  somewhat 
changed. 

By  the  Act  of  April  80, 1842,  5  Stat,  at  L., 
565,  ch.  270,  sec.  20,  now  sec.  2499  of  the  Re- 
vised Statutes,  it  was  provided  that  there  should 
be  levied  and  collected  on  each  and  every  non- 
enumerated  article  which  bears  a  similitude,  ei- 
ther in  material,  quality,  texture,  or  the  use  to 
which  it  may  be  applied,  to  any  enumerated 
article  chargeable  with  duty,  the  same  rate  of 
duty  which  is  levied  and  charged  on  the  enu- 
merated article  it  most  resembles  in  any  of  the 
above  particulars;  and  if  any  non-enumerated 
article  equally  resembles  two  or  more  enumer- 
ated articles,  on  which  different  rates  of  duty 
are  chargeable,  it  shall  pay  the  highest  rate,  and 
on  all  articles  manufactured  from  two  or  more 
materials  the  duty  shall  be  assessed  at  the  high- 
est rate  chargeable  on  any  of  its  component 
parts. 

The  Collector  in  this  case  demanded  and  col- 
lected the  duties  at  the  rates  chargeable  on  man- 
ufactures of  cotton  exceeding  two  hundred 
threads  to  the  square  inch,  while  the  importer 
claimed  the  goods  were  dutiable  under  the  Acts 
of  1881  and  1862,  as  composed  of  mixed  mate- 
rials. The  suit  was  brought  to  recover  back  the 
excess  charged  by  the  Collector,  and  on  the  tri- 
al the  court  instructed  the  jury  on  the  conceded 
facts  to  bring  in  a  verdict  for  the  defendant. 
This  instruction  is  assigned  for  error  here. 

We  have  decided  at  this  Term,  in  Solomon  v. 
Arthur  [ante,  1471,  that  the  mixed  material 
clause  of  the  Act  of  1861  was  descriptive  rather 
than  denominative,  and  that  because  goods 
were  made  of  mixed  materials  they  were  not 
necessarily  stamped  with  the  name  of  mixed 
goods.  Consequently  goods  made  of  mixed 
materials  were  not  dutiable  under  that  clause  if 
they  came  properly  within  any  other  descrip- 
tion found  in  the  tariff  Acts.  The  Act  of  1864 
provides  for  all  manufactures  of  cotton,  so  that 
the  question  here  is,  whether  these  goods  are  es- 
sentially of  that  character.  If  they  are,  they  are 
not  dutiable  under  the  mixed  material  clause. 

In  Stuart  v.  Maxwell,  16  How.,  162,  it  was 
held  that  the  Act  of  1842  brought  goods  made 
of  linen  and  cotton  within  the  provision  of  the 
tariff  Act  of  1846.  9  Stat  at  L.,  46,  ch.  74,  sec 
11,  sched.  D,  which  imposed  a  duty  on  "man- 
ufactures composed  wholly  of  cotton,  not  oth- 
See  18  Opto. 


erwise  provided  for."  It  was  conceded  that 
manufactures  of  cotton  and  linen  were  not  enu- 
merated in  the  Act  of  1846,  but  we  said  that, 
"By  providing  for  the  principal  thing,  it  has 
provided  for  all  other  things  which  the  law  de- 
clares to  be  the  same,  it  is  only  upon  this 
ground  that  sheer  and  manifest  evasions  can  be 
reached.  Suppose  an  article  is  designedly 
made  to  serve  the  uses  and  take  the  puce  of 
some  article  described,  but  some  trifling  or  col- 
orable change  is  made  in  the  fabric  or  some  of 
its  incidents.  It  is  new  in  the  market.  No  man 
can  say  he  has  ever  seen  it  before  or  known  it  I 
under  any  commercial  name.  But  it  is  sub- 
stantially like  a  known  article  which  is  pro- 
vided for.  The  law  of  1842  then  declares  that 
it  is  to  be  deemed  the  same  and  to  be  charred 
accordingly."  The  effect  of  this  is  to  hold  that 
such  an  article  "is  provided  for,  under  the  name 
of  what  it  resembles."  Here,  all  manufactures 
of  cotton  are  provided  for  in  the  Act  of  1864 
and  its  amendments,  and  the  article  now  in 
question,  in  material,  quality  and  texture,  as 
well  as  the  use  to  which  it  is  to  be  applied,  is 
precisely  like  cotton  shirtings.  As  cotton  large- 
ly predominates,  we  think  the  burden  was  cast 
on  the  importer  to  show  that  the  change  was 
substantial  and  not  for  the  purpose  of  evading 
the  requirements  of  the  law.  It  is  not  pretended 
that  the  new  article  had  acquired  any  distinct- 
ive name  in  commerce,  or  that  it  was  in  any 
material  respect  different  from  similar  goods 
manufactured  entirely  of  cotton.  The  only  dif- 
ference between  this  case  and  that  of  Stuart  v. 
Maxwell  is  that  here  it  is  claimed  the  articles 
are  enumerated  as  mixed  goods,  while  there 
that  they  were  not  enumerated  at  all.  There 
it  was  held  that  they  were  not  non-enumerated 
because  they  were  substantially  cotton  goods, 
and  here  we  think  for  the  came  reason  they  are 
not  mixed  goods.  They  are  substantially  and, 
therefore,  within"  the  meaning  of  the  tariff  Acts, 
actually  manufactures  of  cotton.  Linen  has 
been  used  to  a  limited  extent,  not  to  make 
goods  of  "mixed  materials,"  but  to  make  "man- 
ufactures of  cotton"  more  useful  for  some  pur- 
poses. To  hold,  upon  the  facts  as  they  are  ad- 
mitted to  be,  that  these  goods  were  something 
radically  different  from  cotton  shirtings, would 
be  to  encourage  evasions  of  the  descriptive 
terms  in  the  tariff  laws,  "by  some  trifling  or 
colorable  change  in  the  fabric,  or  some  of  its 
incidents."  This  we  are  not  inclined  to  do. 

The  judgment  of  the  Circuit  Court  it  affirmed. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  3. 

Clted-106  U.  S.,  128. 


JOHN  P.  B.  THOMPSON,  Ptff.  in  Err.,      f  4g0] 

UNITED  STATES,  ex  ret.,  Cambria  Iron 
Company. 

(See  8.  C,  18  Otto,  480-466.) 

Gate  foOowed—rengnation  of  town  officer— evi- 
dence of  motive— tubeequent  faet—ahatemen' 
of  proceeding*  in  mandamus. 

1.  Edwards  v.  U.  8.,  ante,  followed. 
&  The  tender  of  a  rerisnation  by  the  supu-vtooi 
or  the  clerk  of  a  township,  by  nunc  the  same  with 
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the  cleric,  is  not  valid  and  effectual  aa  a  resignation, 
bo  as  to  relieve  the  officer  of  his  official  character, 
without  an  acceptance  by  the  township  board,  or  an 
appointment  to  nil  the  vacancy. 

3.  Bvldenoe  to  show  the  motive  and  intent  with 
which  the  supervisor  and  clerk  attempted  to  resign, 
it  seems,  was  admissible  for  the  purpose  of  showing 
that  the  attempted  resignation  was  simulated  ana 
fraudulent. 

L  A  fact  which  had  arisen  since  the  return  was 
made,  was  not  competent  under  the  issue  framed 
thereon.  To  make  it  effectual  as  a  matter  of  de- 
fense, it  should  have  been  set  up  by  a  plea  puis 
darrein  continuance.  .  . 

8.  Proceedings  in  mandamus  do  not  abate  by  the 
expiration  of  the  term  of  offloe  of  the  defendant, 
where  there  Is  a  continuing  duty  Irrespective  of  the 
incumbent,  and  the  proceeding  is  undertaken  to  en- 
force an  obligation  of  the  corporation  or  munici- 
pality to  which  the  offloe  is  attached. 

0.  The  oases  in  which  it  was  held  by  this  court  that 
an  abatement  takes  place  by  the  expiration  of  the 
term  of  offloe,  have  been  those  of  officers  of  the  Gov- 
ernment, whose  alleged  delinquency  was  personal, 
and  did  not  involve  any  charge  against  the  Govern- 
ment. 

[No.  188.] 

Argued  Jan.  7,  1881.    Decided  Apr.  18,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michigan. 
The  case  is  fully  stated  by  the  court. 
Mr.  H.  P.  Severens,  for  plaintifT  in  error. 
Messrs.  M.  J.  Smiley,  Hughe*  &  O'Brien, 
for  defendant  in  error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  case  arises  upon  a  petition  for  a  man- 
damus to  compel  Thompson,  the  township  clerk 
of  the  Township  of  Lincoln,  in  the  County  of 
Berrien,  State  of  Michigan,  to  make  and  de- 
liver to  the  supervisor  or  the  township  a  certi- 
fied copy  of  a  judgment  recovered  against  it  by 
the  Cambria  Iron  Company,  the  petitioners,  in 
order  to  its  being  placed  upon  the  tax  roll  for 
collection  and  payment.  The  questions  arising 
are  much  the  same  as  those  disposed  of  in  the 
case  of  Edwards  v.  U.  8.  [ante,  298],  just  de- 
cided. The  petition  states  that  the  Cambria 
Iron  Company  recovered  judgment  against  the 
Township  of  Lincoln,  in  the  Circuit  Court  of 
the  United  States,  on  the  29th  of  May,  1876,  for 
the  sum  of  $6,278.82,  besides  costs,  and  caused 
to  be  delivered  a  certiCed  copy  thereof  to 
Thompson,  the  township  clerk,  with  a  request 
to  certify  it  to  the  supervisor,  to  be  raised  by 
tax  on  the  township;  but  that  Thompson  de- 
clared that  he  would  not  do  it,  and  pretended 
that  there  was  no  supervisor;  that  one  Mitchell 
Spillman,  who  had  been  supervisor,  had  re- 
signed; and  that  if  there  were  any  supervisor, 
still  he  would  not  do  it;  that  he  himself  had 
1481]  resigned,  and  was  not  clerk  of  the  township; 
that  the  supervisor  and  himself  had  both  re- 
signed for  the  express  purpose  of  defeating  the 
collection  of  petitioner's  judgment  and  other 
similar  claims.  The  petition  charges  that  the 
said  supervisor  aiid  clerk  have  fraudulently  com- 
bined to  cheat  and  defraud  the  petitioners,  by 
falsely  pretending  to  resign;  whereas,  they  act- 
ually continue  to  discharge  the  duties  of  their 
offices;  setting  forth  various  facts  corrobora- 
tive of  the  charge. 

The  court  below  having  granted  a  rule  to 
show  cause  why  a  mandamus  as  prayed  for 
should  not  issue;  the  defendant  filed  on  answer 
to  the  petition,  admitting  that  a  judgment  had 
been  entered  against  the  township,  as  stated 
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in  the  petition,  but  averring  that  it  was  w  a 
valid  judgment,  because,  as  the  answer  al  eged, 
the  court  never  obtained  jurisdiction;  that  no 
service  was  ever  had  of  process  in  the  cause 
upon  the  supervisor  of  the  township;  that 
AJonzo  D.  Brown,  upon  whom  service  was 
made,  was  not  at  the  time  supervisor;  and  that, 
although  one  Clapp,  an  attorney  appeared  for 
the  township  he  was  never  employed  by  the 
township;  that  the  defendant  was,  it  is  true, 
duly  elected  clerk  of  the  township  in  April, 
1876,  but  that  he  resigned  his  office  before  the 
certified  copy  of  the  judgment  was  served  upon 
him,  by  filing  in  the  office  of  clerk  (that  is,  his 
own  office)  and  depositing  with  the  files  of  the 
township  a  written  resignation  addressed  to  the 
township  board;  and  that  he  has  not  acted  as  clerk 
since.  He  admits  that  he  refused  to  certify  the 
judgment,  but  did  so  because  he  was  not  clerk 
and  because  there  was  no  supervisor,  Spillman, 
who  had  been  supervisor,  having  resigned.  This 
answer  was  demurred  to,  but  the  demurrer  was 
overruled  and  the  cause  came  on  for  trial.  The 
jury  rendered  a  special  verdict,  as  follows: 

"  First.  That,  on  the  28d  day  of  November, 
1875,  Alonzo  Brown,  upon  whom  the  declara- 
tion was  served  in  the  original  case  of  Cambria 
Iron  Co.  v.  Lincoln,  was  supervisor  of  said 
Township  of  Lincoln,  and  was  such  supervisor 
at  the  time  the  declaration  in  said  cause  was 
served  upon  him,  as  such  supervisor  by  the  mar- 
shal. 

Second.  That  George  8.  Clapp,  who  entered 
his  appearance  as  attorney  for  the  defendant  in 
said  cause,  and  appeared  and  plead  therein  for  *  48„ 
said  Township  of  Lincoln,  was  duly  author-  1  1 
ized  by  said  defendant  to  appear  and  plead  for 
it  in  said  cause. 

Third.  That  the  respondent,  John  P.  B. 
Thompson,  was,  at  the  time  of  the  service  of 
the  order  to  show  cause  in  this  [matter]  why  a 
mandamus  should  not  issue  against  him,  clerk 
of  the  said  Township  of  Lincoln,  and  still  is 
such  clerk,  and  has  not  resigned  the  said  office. 

Fourth.  That  Mitchell  Spillman  was,  at  the 
time  the  said  order  to  show  cause  was  served, 
the  supervisor  of  said  township,  and  still  holds 
the  said  office,  and  held  the  said  office  on  Octo- 
ber 1,  A.  D.  1876." 

The  questions  raised  on  the  trial  were,  as  in 
the  previous  case  of  Edwards,  whether  the  tend- 
er of  a  resignation  by  a  supervisor  or  clerk  of 
a  township,  by  filing  the  same  with  the  clerk, 
was  valid  and  effectual  as  a  resignation,  so  as  to 
discharge  the  officer  of  his  official  character, 
without  an  acceptance  by  the  township  board, 
or  an  appointment  to  fill  the  vacancy.  Such  a 
resignation  was  relied  on  to  show  that  Brown, 
on  whom  process  in  the  original  action  was 
served,  was  not  supervisor,  and  that  Spillman 
was  not  supervisor,  and  the  defendant  was  not 
clerk  when  the  present  proceedings  were  com- 
menced. As  wc  have  fully  discussed  this  ques- 
tion in  the  previous  case,  it  is  not  necessary  to 
say  anything  further  on  the  subject.  The  ruling 
of  the  court  below  was  in  conformity  with  our 
decision  in  that  case.  This  also  disposes  of  the 
question  of  the  appearance  of  Clapp,  the  attor- 
ney in  the  original  action,  he  having  been  em- 
ployed by  Brown,  the  supervisor. 

Another  question  raised  at  the  trial  was 
whether  the  petitioner  might  show  the  motive 
and  intent  with  which  the  supervisor  and  clerk 
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attempted  to  resign,  with  a  view  to  show  that 
it  was  done  for  the  purpose  of  defrauding  the 
jetf  doners,  and  avoiding  to  do  those  acts  which 
vere  necessary  to  the  collection  of  his  judg- 
ment The  court  allowed  evidence  to  be  given 
on  the  subject,  and  to  this  the  defendant  ex- 
cepted. We  do  not  see  why  the  evidence  was 
not  admissible  for  the  purpose  of  showing  that 
the  attempted  resignation  was  simulated  and 
fraudulent  But  it  is  not  necessary  to  decide 
this  point,  since  the  admission  of  the  testimony 
did  not  injure  the  defendant,  because  the  at- 
tempted resignations  were  not  completed  by  the 
-acceptance  of  the  township  committee. 

Another  point  raised  was  that  it  appeared  by 
the  township  book.offered  in  evidence,  that  the 
township  board  did  appoint  a  successor  to  the 
defendant  as  township  clerk  on  the  4th  day  of 
November,  1876,  after  the  cause  was  at  issue. 
On  motion  of  the  petitioner's  counsel,  this  evi- 
dence was  stricken  out,  for  the  reason  that  such 
fact  having  arisen  since  the  return  was  made,  it 
was  not  competent  under  the  issue  framed  there- 
on. It  does  not  appear  that  this  matter  was  in 
any  way  brought  to  the  notice  of  the  court  or 
sought  to  be  put  in  issue,  until  the  evidence  was 
■offered  during  the  trial .  In  addition  to  this,  the 
evidence  was  not  conclusive.  It  did  not  show 
that  the  attempted  appointment  was  effectual. 
Had  the  point  been  properly  put  at  issue  the 
whole  matter  could  have  been  known.  We  think 
the  court  was  justified  in  striking  out  the  evi- 
dence. As  a  matter  of  defense,  whether  in 
abatement  or  in  bar,  it  should  have  been  set  up 
by  a  plea  puis  darrein  continuance  or  its  equiv- 
alent. It  could  not  be  given  in  evidence  under 
any  of  the  issues  in  the  cause.  Jackson  v.  Rich, 
7  Johns,  194;  Jackson  v.  McCaUfi  Cow.,  79. 

But  we  cannot  accede  to  the  proposition  that 
proceedings  in  mandamus  abate  by  expiration 
of  office  of  the  defendant, where,  as  in  this  case, 
there  is  a  continuing  duty,  irrespective  of  the  in- 
cumbent, and  the  proceeding  is  undertaken  to 
enforce  an  obligation  of  the  corporation  or 
municipality  to  which  the  office  is  attached.  The 
contrary  has  been  held  by  very  high  authority. 
People  v.  Champion,  16  Johns,  61;  People  v. 
Gmns.ld  Wend.,  66;  High,  £ztr.Rem.,sec.  88. 
We  have  had  before  us  many  cases  in  which 
the  writ  has,  without  objection,  been  directed 
to  the  corporation  itself,  instead  of  the  officers 
individually;  and  yet,  in  case  of  disobedience 
to  the  peremptory  mandamus,  there  is  no  doubt 
that  the  officers  by  whose  delinquency  it  was 
incurred,  would  have  been  liable  to  attachment 
for  contempt.  The  proceedings  may  be  com- 
menced with  one  set  of  officers  and  terminate 
with  another,  the  latter  being  bound  by  the 
judgment  Comrt.  of  Knox  Co. v.  Aspinwatl,  24 
How.  ,876  [65  U.  8.,  XVI.,  7851;  Supervisort  v. 
IT.  8.,  4  Wafl.,  485  (71  U.8.,XVHI.,  4191;  Von 
14841  28tf^»v.^iW,4WaU.,585[71U.8.(XVlILf 
1  1  4081;  Benbom  v.  Iowa  City,!  Wall,  818  [74  U. 
8.,  XIX.,  791;  Butt  v.  Muscatine,  8  Wall.,  575 
[75  U.  8.,  XIX., 4901;  Mayor  v.  Lord,  9  Wall, 
409  [76  U.  8„  XIX.,  704];  Comrt.  v.  Sellew,  99 
U.  8.,  696  [XXV.,  885];  and  many  others. 

And  so,  if  we  regard  the  substance  and  not 
the  mere  -form  of  things,  a  proceeding  like  the 
present,  instituted  against  a  township  clerk,  as  a 
step  in  the  enforcement  of  a  township  duty  to 
levy  the  amount  of  a  judgment  against  it, 
ought  not  to  abate  by  the  expiration  of  the  par- 
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ticular  clerk's  term  of  office,  but  ought  to  pro- 
ceed to  final  judgment,  so  as  to  compel  his  suc- 
cessor in  office  to  do  the  duty  required  of  him, 
in  order  to  obtain  satisfaction  from  the  town- 
ship. The  whole  proceeding  is  really  and  in 
substance  a  proceeding  against  the  township, 
as  much  as  if  it  were  named,  and  is  in  the  nat- 
ure and  place  of  an  execution.  If  the  resigna- 
tion of  the  officer  should  involve  an  abatement, 
we  would  always  have  the  unseemly  spectacle 
of  constant  resignations  and  re-appointments  to 
avoid  the  effect  of  the  suit  Where  the  proceed- 
ing is  in  substance,  as  it  is  here,  a  proceeding 
against  the  corporation  itself,  there  is  no  sense 
or  reason  in  allowing  it  to  abate  by  the  change 
of  individuals  in  the  office.  The  writ  might  be 
directed  to  the  township  clerk  by  his  official 
designation,  and  will  not  be  deprived  of  its  effi- 
cacy by  inserting  his  individual  name.  The 
remarks  of  Mr.  Justice  Cowen,  in  People  v.  CW- 
lins,19  Wend., 68,  are  very  pertinent  to  the  case, 
and  seem  to  us  sound.  That  was  a  mandamus 
to  commissioners  of  highways,  who  were  elected 
annually;  and  it  was  objected  that  their  term 
would  expire  before  the  proceedings  could  be 
brought  to  a  conclusion.  Justice  Cowen  said: 
"  The  obligation  sought  to  be  enforced  devolves 
on  no  particular  set  of  commissioners,  and  no 
right  is  in  question  which  will  expire  with  the 
year.  The  duty  is  perpetual  upon  the  present 
commissioners  and  their  successors;  and  the 
peremptory  writ  may  be  directed  to  and  en- 
forced upon  the  commissioners  of  the  town  gen- 
erally. To  say  otherwise  would  be  a  sacrifice  of 
substance  to  form."  In  this  connection  we  may 
also  refer  to  the  recent  case  of  Comrs.  v.  Sr'leut 
[supra]. 

The  cases  in  which  it  has  been  held  by  this 
court  that  an  abatement  takes  place  by  the  ex- 
piration of  the  term  of  office  have  been  those  of 
officers  of  the  government,  whose  alleged  de- 
linquency was  personal,  and  did  not  involve 
any  charge  against  the  government,  whose  offi- 
cers they  were.  A  proceeding  against  the  gov-  [485] 
era  men  t  would  not  lie.  Sec.  v.  McOarraJian, 
9  Wall.,  298  [76  U.  S.,XIX.,579];  U.S.v.Bout- 
well,  17  Wall.,  604  [84  U.  8.,  XXI. ,721]. 

We  think  that  the  proceedings  have  not 
abated,  either  by  the  resignation  of  the  clerk  and 
the  appointment  of  a  successor,  or  by  the  expi- 
ration of  his  term  of  office,  even  if  it  sufficient- 
ly appeared  that  either  of  these  contingencies 
had  occurred. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Trot  copy.  Test : 

James  H.  MoKenney,  Cterk,  Bup.  Court,  TJ.  8. 


LTTTLjeJ  ROCK  WATER  WORKS  COM-  ,5161 
PANT,  Appt,, 
v. 

JOHN  O.  BARRETT  bt  al. 
(See  B.  a,  18  Otto,  516-08.) 
Appointment  of  receiver  condition  in  mortgage. 

L  Where  the  appointment  of  a  receiver  in  the 
court  below  was  made  by  consent  of  parties,  such 
parties,  appellants  here,  are  bound  by  their  content, 
in  this  court  as  well  as  In  the  court  below. 

2.  Where  a  mortgage  contains  a  condition  that, 
upon  the  failure  for  ninety  days  to  pay  the  interest, 
the  principal  shall  become  due,  provided  such  fail- 
ure k  not  caused  by  the  faults  of  a  third  party,  it  it 
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sufficient  to  allege  the  default  In  payment  of  inter- 
est If  there  was  any  such  fault  in  the  third  party,  it 
is  matter  of  defense  to  be  made  out  by  the  defend- 
ant. 

[No.  1099.1 

Submitted  Jan.  It,  1881.  Beaded  Apr.  18, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkan- 
sas. 

The  case  is  fully  stated  by  the  court. 
Mettrt.  Henderson  A  Csvruth,  W,  F.  Hen- 
derson and  A.  H.  Gsurlmnd,  for  appellant 
Mr.  U.  M.  Rose,  for  appellee. 

Mr.  Justice  HUler  delivered  the  opinion  of 
the  court: 

The  appellant,  a  Corporation  under  the  laws 
of  the  State  of  Arkansas,  undertook  to  construct 
a  system  of  water  works,  for  the  use  of  the  City 
of  Little  Rock  and  the  citizens  of  that  city,  un- 
der an  ordinance  passed  by  the  city  authorities. 

In  order  to  raise  the  money  necessary  to  do 
this  work,  the  Company  issued  its  bonds  to  the 
amount  of  $80,000,  the  payment  of  which  was 
secured  by  a  mortgage  on  the  entire  works  and 
property  of  the  Company.  The  appellees  were 
trustees  in  that  mortgage,  and  on  failure  of 
payment  of  semi-annual  coupons  for  the  inter- 
est on  the  bonds  they  brought  the  present  suit 
to  foreclose  the  mortgage.  In  the  progress  of 
the  suit  it  was  removed  from  the  state  court  in 
which  it  was  commenced  into  the  Circuit  Court 
of  the  United  States,  and  that  court  appointed 
a  receiver  to  take  charge  of  the  property,  pend- 
ing the  litigation.  The  court  rendered  a  final 
decree  for  the  full  amount  of  the  bonds  and  cou- 
pons secured  by  the  mortgage,  and  ordered  a 
sale  to  satisfy  that  amount,  from  which  this  ap- 
peal is  taken. 

Two  errors  are  assigned. 

1.  The  appointment  of  a  receiver  by  the  cir- 
cuit court. 

[517]     2.  Rendering  a  decree  for  the  amount  of  the 
bonds  which  by  their  terms  are  not  yet  due. 

As  regards  the  first  assignment  of  error,  it  is 
sufficient  to  say  that  the  record  shows  that  the 
appointment  of  receiver  was  made  by  consent 
of  parties,  the  attorneys  of  appellant  being  in 
court  at  the  time.  However  other  parties  may 
complain  of  this  act,  and  there  were  other  par- 
ties none  of  whom  have  appealed,  the  present 
appellants  are  bound  by  their  consent  in  this 
court  as  well  as  in  the  court  below,  and  cannot 
be  heard  to  object  to  what  they  then  agreed  to. 

As  to  the  second  error  assigned,  the  counsel 
for  appellant  says,  "The  court  will  search  in 
vain  through  the  bill,  two  amended  bills  and 
supplemental  bill,  to  find  any  reason  why  the 
appellees  should  have  a  decree  for  the  payment 
of  bonds  which  will  not  be  due  for  many  years. " 
Yet  in  the  very  body  of  the  original  bill  is  a 
long  extract  from  the  deed  of  trust  on  which 
the  suit  is  founded,  a  part  of  which  is  in  this 
language:  "It  is  further  agreed  that  in  the 
event  said  party  of  the  first  part  (the  Water 
Works  Co.),  shall  fail,  for  the  space  of  ninety 
days, to  pay  the  semi-annual  interest  due  on  said 
bonds,  as  :ind  when  the  same  may  become  due, 
or  any  of  said  annual  installments  of  the  sink- 
ing fund,  as  and  when  the  same  may  become 
due, provided  that  such  failure  is  not  caused  by 
the  saH  City  of  Little  Rock,  under  the  contract 
aforesaid,  after  presentation  and  demand  of  the 
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payment  of  said  coupons,  or  after  the  demand 
of  any  installment  of  said  sinking  fund,  then 
and  m  that  event  all  of  said  bonds  shall  be- 
come due  and  payable,  and  the  lien  hereby  cre- 
ated may  be  enforced  for  the  whole  debt  The 
bill  shows  that  one  set  of  coupons  was  due  and 
unpaid  over  ninety  days,  when  suit  was  be- 
gun, and  others  fell  due  during  the  litigation, 
and  that  the  Company  was  insolvent,  and  the 
works  going  to  ruin.  The  copy  of  the  deed  of 
trust  is  made  a  part  of  the  bill  by  ref erence,and 
is  attached  to  it  as  an  exhibit 

It  is  said,  however,  that  it  does  not  appear  by 
any  allegation  of  the  bill  that  the  failure  to  pay 
was  not  oy  reason  of  the  fault  of  City  of  Little 
Rock,  mentioned  in  the  mortgage.  It  seems 
probable  that  the  fault  of  the  city,  which  might 
mitigate  the  failure  of  the  Company  to  pay  its 
interest,  so  far  as  to  prevent  the  whole  sum 
falling  due,  for  that  failure  had  reference  to 
the  money  which  the  city  had  agreed  to  pay 
for  the  use  of  water  in  the  public  buildings,  and 
certain  hydrants  which  were  to  be  for  public 
use. 

If  there  was  any  such  fault  in  the  city,  it  was 
matter  of  defense  to  be  made  out  by  defend- 
ants, for  the  innocent  purchaser  of  their  bonds 
could  not  be  supposed  to  know  whether  the 
city  had  paid  as  it  should  or  not.  No  such 
case  is  made  by  appellant.  On  the  contrary, 
the  case  shows  that  the  appellant  did  not  con- 
struct the  works,  but  let  out  the  job  to  Dennis 
Long  and  Samuel  A.  Miller;  that  by  reason  of 
their  failure  to  do  the  work,  according  to  the 
contract  of  the  Company  with  the  city,  the  lat- 
ter refused  to  accept  it,  and  the  Company  sued 
Long  and  Miller  for  that  cause,  and  attached  the 
work  they  had  constructed,  which  suit  was 
pending  when  the  foreclosure  suit  began,  the 
record  of  the  former  being  made  a  part  of  the 
latter.  It  was  obviously  the  fault  of  the  ap- 
pellant, and  not  the  city,  which  caused  the  de- 
fault in  paying  the  coupons. 

As  t/tese  are  all  tlie  errort  assigned  and  they 
are  not  sustained  by  the  record,  the  decree  of  the 
Circuit  Cow  t  is  affirmed. 

True oopy.  Test:. 

James  H.  MoKenney,  Clerk,  Bup.  Court,  U.  8. 
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UNITED  STATES,  Appt, 
v. 

E.  J.  QUIGLEY. 

(See  8.  C,  13  Otto,  696,  608.) 

Abandoned  and  captured  property. 

Where  a  resident  of  Georgia  left  there  when  the 
State  seceded  and  went  to  Indiana  and  there  re- 
mained until  the  end  of  the  war,  and  before  leav- 
ing appointed  an  agent  who  bought  for  him,  cotton 
that  was  captured  by  the  United  States,  and  the 
proceeds  are  in  the  Treasury,  under  the  Abandoned 
and  Captured  Property  Act,  held,  that  he  Is  en- 
titled to  recover  such  proceeds. 

[No.  218.1 

Argued  Apr.  5, 1881.     Decided  Apr.  18,  1881. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  fully  stated  by  the  court 
Mr.  Edwin  B.  Smith,  Asst.  Atty-Gen.,  for 
appellant. 

Mr.  Joan  D.  HoPherson,  for  appellee, 
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Mr.  Chief  Justice  WsUt*  delivered  the  opin- 
ion of  the  court: 

The  facts  of  this  case,  as  gathered  from  the 
findings  below,  are  these:  in  1860  the  claimant, 
a  native  of  Georgia,  was  domiciled  at  Dal  ton 
in  that  State,  and  doing  business  as  a  merchant. 
About  the  time  the  State  seceded  he  left  his 
home  and  his  business,  and  went  to  Indiana, 
where  he  remained  until  the  end  of  the  war. 
Before  leaving,  he  appointed  an  agent  to  manage 
for  him  while  he  was  gone.  This  agent,  m 
1864,  bought  for  him,  with  moneys  collected  or 
acquired  on  his  account,  two  bales  of  cotton 
that  were  afterwards  captured  by  the  military 
forces  of  the  United  States  at  Savannah.  The 
proceeds,  $850.66,  are  now  in  the  Treasury, 
under  the  Abandoned  and  Captured  Property 
Act.  On  these  facts,  the  Court  of  Claims  gave 
judgment  against  the  United  States,  and  to  re- 
verse that  judgment  this  appeal  was  taken. 

As  was  very  properly  said  by  the  court  be- 
low, if  this  claimant  had  remained  at  home  in 
his  native  State,  and  served  the  Confederacy 
during  the  entire  war,  acquiring  his  money  ana 
buying  his  cotton  himself,  this  judgment  would 
be  right.  No  actual  change  of  his  domicil  is 
shown,  and  his  agent  has  done  for  him  .no  more 
than  he  might  himself  have  lawfully  done  if  he 
had  staid  where  his  property  was.  In  no  just 
sense  was  he  trading  across  the  lines  with  the 
enemy, through  the  operations  of  this  agent.  He 
was  simply  saving  what  he  had  been  compelled 
to  leave,  in  order  to  avoid  becoming  in  law  an 
enemy  of  his  Government.  His  property  being 
in  enemy  territory,  was  enemy  property  .and  sub- 
ject to  capture  as  such,  but  he  was  both  in  law 
and  in  fact  a  friend.  The  agency  he  left  behind, 
was  only  to  manage  what  he  could  not  take 
away,  and  as  the  money  invested  in  the  cotton 
was  collected  or  acquired  through  this  agency, 
we  will  presume  it  was  obtained  at  the  place  he 
left  rather  than  sent  through  the  lines.  If  the 
facts  were  otherwise  the  United  States  should 
have  caused  it  to  be  so  found.  No  other  rea- 
sonable construction  can  be  given  to  the  find- 
ings as  they  appear  in  the  record,  than  that  the 
cotton  is  the  proceeds  of  the  property,  invested 
in  the  business  the  claimant  was  compelled  to 
abandon,  in  order  to  avoid  becoming  personal- 
ly implicated  in  a  rebellion  against  his  Govern- 
ment 

The  Judgment  is  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.S. 


JOSEPH  SWAN,  Ptff.  in  Err., 
v. 

CHESTER  A.  ARTHUR,  Collector  of  the 
Pobt  or  N*w  Yobx. 


HERMAN  FLEITMAN  hi  al.,  Ptffs.  in Brr., 
v. 

SAME. 


HENRY  FLEGENHEIM  vr  al.,  Ptfs.  in 
Brr., 
v. 

SAME. 

(Bee  8. 0, 18  Otto,  5W,  M.) 
Sea  18  Otto. 


Construction  of  Tariff  Act. 

Under  section  8  of  the  Tariff  Act  of  1884,  laoet,  rib- 
bona,^oon«aadbt^ils,mademibstantlallyoi^silk» 
are  subject  to  a  duty  of  sixty  per  cent. 


[Nos.  221,2^,  261.] 
Argued  Apr.  6, 1881.     Decided  Apr.  18, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case,  which  arose  in  the  court  below,  is 
fully  stated  by  the  court. 

Mr.  Stephen  O.  Clarke,  for  plaintiffs  in  error. 

Mr.  Edwin  B.  Smith,  Asst.  Atty-Qen.,  for  de- 
fendant in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

Section  8  of  the  Tariff  Act  of  June  80, 1864, 
18  Stat  at  L.,  210,  ch.  171,  provides  for  the  levy 
and  collection  of  duties  on  Imports,  as  follows: 

"  On  all  dress  and  piece  silks,  ribbons,  and 
silk  velvets,  or  velvets  of  which  silk  is  thecom- 
ponent  material  of  chief  value,  sixty  per  centum 
ad  valorem.  On  silk  vestings,  pongees,  shawls, 
scarfs,  mantillas,  pelerines,  handkerchiefs,  veils, 
laces,  shirts,  drawers,  bonnets,  hats,  caps,  tur- 
bans, chemisettes,  hose,  mitts,  aprons,  stock- 
ings, gloves,  suspenders, watch  chains, webbing, 
braids,  fringes,  galloons,  tassels,  cords  and  trim- 
mings, sixty  per  centum  ad  valorem. 

On  all  manufactures  of  silk,  or  of  which  silk 
is  the  component  material  of  chief  value,  not 
otherwise  provided  for,  fifty  per  centum  ad  va- 
lorem." 

In  one  of  the  cases  the  importation  was  of 
laces;  in  another  cigar  ribbons;  and  in  the  other 
galloons  and  braids.  The  articles  in  each  case 
were  made  of  silk  and  cotton,  but  the  silk  pre- 
ponderated so  largely  that  they  were,  substan- 
tially, silk.  The  Collector  charged  them  with 
duties  at  the  rate  of  sixty  per  centum  ad  valorem, 
as  silk  laces,  ribbons,  galloons  and  braids,  while 
the  importers  claimed  they  were  dutiable  at  fifty 
per  centum  only,  as  manufactures  of  which  silk 
was  the  component  material  of  chief  value,  not 
otherwise  provided  for.  These  suits  were 
brought  to  recover  back  what  had  been  paid  in 
excess  of  fifty  per  centum.  In  the  cases  for  the 
laces,  galloons  and  braids,  the  evidence  was  pos- 
itive and  uncontradicted  to  the  effect  that  they 
were  substantially  made  of  silk,  and  there  was 
no  claim  that  they  were  commercially  known 
otherwise  than  as  silk  goods.  Upon  these  facts, 
the  court  directed  a  verdict  in  favor  of  the  de- 
fendant. In  the  case  for  the  ribbons,  the  jury 
was  instructed  that  if  the  goods  were  made  sub- 
stantially of  silk,  and  were  not  commercially  re- 
garded as  different  from  silk  ribbons,  a  verdict 
must  also  be  returned  for  the  defendant.  In  the 
last  case,  there  was  some  evidence  which,  it  was 
claimed,  showed  that  the  particular  kind  of  rib- 
bon imported  had,  by  usage,  been  taken  out  of 
the  commercial  designation  of  silk  ribbons. 
These  writs  of  error  have  been  brought  to  re- 
verse the  judgments  which  followed  from  these 
rulings. 

We  think  the  court  below  was  right  in  the 
view  it  took  of  the  law.  While  tariff  Acta  are 
generally  to  be  construed  according  to  the  com- 
mercial understanding  of  the  terms  employed, 
language  will  be  presumed  to  have  the  same 
meaning  in  commerce  that  it  has  in  ordinary  use 
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unless  the  contrary  is  shown.  Outside  of  com- 
merce there  can  hardly  be  a  doubt  that  laces, 
ribbons,  galloons  and  braids,  made  substantial- 
ly of  silk,  would  be  denominated  silk  goods. 
Until,  then,  it  was  shown  that  they  were  re- 
garded differently  by  dealers,  it  was  right  to 
class  them  as  dutiable  at  sixty  per  centum.  The 
burden  of  bringing  them  under  the  reduced  rate 
was  thrown  on  the  importer.  So  far  as  the  laces, 
galloons. and  braids  are  concerned, there  was  no 
attempt  to  do  so,  and  in  respect  to  the  ribbons, 
the  attempt  that  was  made  failed  before  the  jury. 
We  cannot  believe  that  what  are  bought  and 
sold  in  the  market  as  dress  or  piece  silks, are  not 
in  commercial  designation  silks  because  they  are 
to  some  extent  adulterated  with  a  cheaper  fiber, 
if  the  silk  so  far  predominates  over  the  inferior 
material  that  it  can  be  said  they  are  made,  sub- 
stantially, of  silk.  If  that  is  tine  of  piece  silks, 
it  certainly  must  be  of  laces,  ribbons,  galloons 
.and  braids.  So,  in  general,  it  may  be  said,  as 
we  think,  that  all  goods  made  substantially  of 
silk  will  be  treated  as  silk,  commercially,  unless 
it  directly  appears  that  commerce  has  given  an- 
other name  to  the  admixture. 

The  judgment  in  each  of  the  cotes  is  affirmed. 

True  copy.  Test:  _   

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


TOWN  OP  WALNUT,  Plff.  in  Err., 

J.  H.  WADE. 
(See  S.  C,  18  Otto,  683-S07.) 

Review  of  facto— biU  of  exception*— statute— cler- 
ical error— parliamentary  law — donation  to 
railroad — town  bond* — recital* — coupon* — in- 
terett  on— presentation— excet*  of  issue. 

1.  There  can  be  no  review  in  this  court  of  the 
findings  of  fact  made  by  the  court  below. 

2.  The  only  use  which  can  be  made  of  the  bill  of 
exceptions,  when  there  is  a  special  finding  of  facts, 
is  to  present  the  rulings  of  the  court  In  the  progress 
of  the  trial,  upon  questions  of  law.  The  facts  are 
conclusively  settled  by  the  finding  of  the  court. 

3.  The  question  whether  an  alleged  statute  "  Is 
really  a  law  or  not,  is  a  Judicial  one,  and  is  to  be  set- 
tled and  determined  by  the  court  and  judges,  and  is 
not  a  question  of  fact  to  be  determined  by  a  Jury." 

4.  A  mere  clerical  error  in  keeping  the  journals 
of  the  Senate  of  the  Illinois  Legislature,  does  not 
render  void  a  law  which  appears  on  its  statute-book 
and  in  its  archives. 

5.  There  Is  no  rule  of  parliamentary  law,  and 
there  is  no  provision  of  the  Constitution  of  Illinois, 
which  requires  a  bill  to  preserve  the  same  title 
through  all  its  stages  in  both  Houses. 

fl.  After  a  vote  by  the  electors  of  a  township  in 
favor  of  a  donation  to  aid  in  the  construction  of  a 
railroad,  the  supervisor  and  clerk  of  the  township 
are  the  proper  corporate  authorities  to  subscribe 
for  the  stock  of  the  company  and  to  issue  the  bonds 
of  the  township  therefor. 

7.  The  significance  of  the  words  "people  of  a 
town  "  and  "  inhabitants  of  a  town  "  in  the  Illinois 
Act  of  Mar.  25,  I860,  is  the  same.  Inhabitants,  means 
legal  voters. 

8.  A  bona  fide  holder  is  not  bound  to  look  beyond 
the  legislative  Act  and  the  recitals  in  the  bonds,  to 
•see  whether  the  conditions  precedent  to  issuing  the 
bonds  have  been  complied  with. 

9.  The  fact  that  coupons  are  made  payable  at  a 
particular  place  does  not  make  a  presentation  for 
payment  at  that  place  necessary  before  a  suit  can 
be  maintained  on  them. 

10.  Coupons  for  installments  of  interest,  when 
severed  from  bonds,  are  negotiable  and  pass  by  de- 
livery and  bear  interest  from  the  day  they  are  pay- 
able. 


Note— Recitals  <n  negotiable  bonds  or  securities; 
estoppel  by ;  evidence  of  the  fact*  recited.  See  note  to 
Mercer  County  v.  Hackett,  88  U.  S.,  XVH.,  646. 
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11.  The  failure  to  present  the  coupons  for  pay- 
ment does  not  prevent  the  running  of  interest. 

12.  The  fact  that  the  amount  of  bonds  lamed  by 
the  corporate  authorities  exoeeded  by  110,000  the 
amount  of  stock  voted  for  by  the  inhabitant*,  can 
have  no  influence  upon  the  right  of  a  bona  fide 
holder  for  value  to  recover  upon  the  bonds  which 
he  holds. 

[No.  268.] 

Argued  Apr.  5,  6, 1881.  Decided  Apr.  18,  1881. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Northern  District  of  Illinois. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Allan  C.  Story  and  W.  C. 
Goudy,  for  plaintiff  in  error. 

Messrs.  Thomas  S.  McClelland  and 
George  A.  Sanders,  for  defendant  in  error. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court : 

This  suit  was  brought  upon  one  thousand 
and  ten  coupons  for  $10  each,  representing  the 
annual  interest  on  three  hundred  and  twenty- 
one  bonds  for  the  sum  of  $100  each,  purporting 
to  be  executed  by  the  plaintiff  in  error.  It  was 
claimed  that  said  bonds  were  issued  in  aid  of 
the  Illinois  Grand  Trunk  Railway  Company, 
and  in  payment  of  stock  in  that  company  sub- 
scribed for  by  the  plaintiff  in  error  and  deliv-  [884] 
ered  to  it 

The  coupons  bore  the  following  numbers : 
from  1  to  200  inclusive,  258,  and  from  281  to 
400  inclusive,  and  were  cut  from  bonds  bearing 
corresponding  numbers. 

Before  final  judgment  in  the  court  below,  the 
defendant  in  error  took  a  nonsuit  as  to  all 
coupons  sued  on,  bearing  numbers  from  801  to 
400  Inclusive  and  withdrew  the  same  from  con- 
sideration by  the  court,  and  left,  as  the  cause 
of  action,  only  those  coupons  which  bore  num- 
bers under  801. 

The  declaration  set  out  a  copy  of  one  of  the 
coupons  sued  on,  and  averred  that  all  the  others 
were  of  the  same  tenor  and  effect,  except  as  to 
their  numbers  and  date  of  payment  respect- 
ively. The  copy  was  as  follows : 
"  No.  261.  Series  4,  due  January  1,  1875,  for 
$10. 

$10.]         Walnut  Township.     [No.  261. 
Railroad  bond. 
Interest  warrant. 

Supervisor  of  Walnut  Township,  pay  to 
bearer,  January  1st,  1875,  ten  dollars,  at  the 
office  of  theState  Treasurer, Springfield, Illinois. 

Wm.  Sanders,  Town  Clerk. 
M.  Knight,  Supervisor" 

The  parties  waived  a  trial  by  jury  and  sub- 
mitted the  cause  to  the  court  upon  the  issues  of 
fact  as  well  as  of  law.  The  court  made  a 
special  finding  of  facts,  as  follows : 

"  First.  That  said  defendant  Town,  by  its 
town  clerk  and  supervisor,  did,  some  time  in 
the  month  of  October,  A.  D.  1870,  make  its 
four  hundred  bonds  for  the  sum  of  $100  each, 
and  numbered  consecutively  from  one  to  four 
hundred,  inclusive,  amounting  in  the  aggregate 
to  the  sum  of  $40,000,  said  bonds  bearing  in- 
terest at  the  rate  of  ten  per  cent  per  annum, 
payable  annually,  and  the  principal  thereof 
payable  to  the  Illinois  Grand  Trunk  Railway  or  [685] 
bearer  on  the  first  day  of  January,  A.  D.  1881, 
and  dated  January  1,  1871,  said  interest  being 
evidenced  by  ten  interest  warrants  or  coupons 
for  $10  each,  payable  to  bearer  and  attached  to 
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said  bonds,  as  set  out  in  the  declaration  in  this 
case.  Tliat  said  bonds  recited  on  their  face  that 
they  were  issued  to  said  Illinois  Grand  Trunk 
Railway  by  authority  of  an  Act  of  the  Legisla- 
ture of  the  State  of  Illinois,  approved  March 
25,  1869,  entitled  '  An  Act  to  Amend  an  Act 
Entitled  '  An  Act  to  Incorporate  the  Illinois 
Grand  Trunk  Railway,'  and  '  in  pursuance  of 
a  vote  of  the  people  of  said  Town,  had  and 
taken  June  26,  1870,'  being  the  same  bonds 
described  in  plaintiff's  declaration.  That  the 
coupons  described  in  said  declaration  were  cut 
f  rom  the  first  three  hundred  of  said  bonds,  and 
are  all  due  and  unpaid. 

Second.  That  at  some  time  in  the  month  of 
January,  A.  D.  1871,  the  supervisor  and  town 
clerk  oi  said  Town,  acting  for  and  in  behalf  of 
said  Town,  subscribed  for  $40,000  of  the  cap- 
ital stock  of  said  Illinois  Grand  Trunk  Railway, 
and  issued  and  delivered  said  four  hundred 
bonds  to  said  railway  in  payment  of  said  sub- 
scription, and  that  within  ten  or  fifteen  days 
therefrom  the  said  railway  corporation  sold  said 
bonds  for  value,  and  applied  the  proceeds  to 
the  construction  of  its  railroad  through  said 
Town ;  and  that  said  plaintiff,  on  the  —  day  of 
September,  A.  D.  1871,  bought  the  bonds  from 
which  the  coupons  sued  on  were  detached,  and 
also  all  the  coupons  thereto  attached  and  un- 
paid, in  good  faith,  in  the  New  York  market, 
and  paid  therefor  in  money  at  the  rate  of  ninety 
two  and  one  half  cents  on  the  dollar,  T/ithout 
actual  notice  of  any  defense  whateve/  against 
said  bonds  or  coupons. 

Third.  That  the  said  Act  of  the  Legislature 
of  the  State  of  Illinois,  approved  March  26, 
1869,  entitled  'An  Act  to  Amend  an  Act  to  In- 
corporate the  Illinois  Grand  Trunk  Railway,' 
was  duly  and  constitutionally  passed  by  the 
Oeneral  Assembly  of  said  8tate  of  Illinois. 

Fourth.  That  the  voters  of  said  Town,  at  an 
election  duly  called  and  held  in  said  Town,  pur- 
suant to  the  provisions  of  said  Act,  on  the  26th 
day  of  June,  1870,  voted  that  said  Town  would 
subscribe  for  $80,000  of  the  capital  stock  of  said 
railway,  and  in  payment  therefor  issue  the  bonds 
of  said  Town  for  the  amount  of  said  stock, 
bearing  ten  per  cent  interest  annually,  and  the 
principal  sum  payable  in  ten  years  from  their 
date. 

That  on  the  6th  day  of  August,  1870,  at  an- 
other election  called  and  held  in  pursuance  of 
the  requirements  of  said  Act,  the  electors  of 
said  Town  voted  to  subscribe  for  $10,000  of  the 
capital  stock  of  said  railway,  in  addition  to  the 
$80,000  voted  on  the  25th  day  of  June,  1870,  to 
be  paid  for  in  bonds  of  said  Town,  bearing  the 
same  rate  of  interest,  and  payable  at  the  same 
time  as  the  bonds  to  be  issued  for  said  $80,000 
subscription. 

Fifth.  That  the  coupons  offered  in  evidence 
and  upon  which  judgment  is  rendered  in  this 
case  were  cut  from  bonds  of  said  issue  numbered 
from  one  to  three  hundred." 

Besides  this  special  finding  the  record  con- 
tained a  bill  of  exceptions,  which  embodied  all 
the  evidence  submitted  by  both  parties  in  the 
case. 

Upon  the  special  finding,  the  court  rendered 
judgment  for  the  plaintiff  below  for  the  princi- 
pal sum  due  on  the  coupons,  and  for  interest 
thereon  from  the  date  when  they  were  payable 
respectively. 
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The  alleged  Act  of  the  Legislature,  by  au- 
thority of  which  it  was  claimed  the  bonds  were 
issued,  is  as  follows: 

"An  Act  to  Amend  an  Act  Entitled  'An  Act 
to  Incorporate  the  Illinois  Grand  Trunk  Rail- 
way.' 

Section  1.  Be  it  enacted  by  the  People  of  the 
State  of  Illinois,  represented  in  the  General  As- 
sembly, that  any  city,  incorporated  town  or 
township  which  may  be  situated  on  or  near  the 
route  of  the  Illinois  Grand  Trunk  Railway,  west 
of  the  City  of  Mendoto,  via  Prophetstown,  to 
the  Mississippi  River,  may  become  subscribers 
to  the  stock  oi  said  railway,  and  may  issue  bonds 
for  the  amount  of  such  stock  so  subscribed, 
with  coupons  for  interest  thereto  attached,  un- 
der such  limitations  and  restrictions  and  on  such 
conditions  as  they  may  choose,  and  the  direct- 
ors of  said  company  may  approve  the  proposi- 
tion for  said  subscription,  having  been  first  sub- 
mitted to  the  inhabitant*  of  such  city,  town  or 
township,  and  approved  by  tliem;  and  upon  ap- 
plication of  any  ten  voters  of  any  city,  town  or 
township,  as  aforesaid,  specifying  the  amount 
to  be  subscribed,  and  the  conditions  of  such  sub- 
scription, it  shall  be  the  duty  of  the  clerk  of 
such  city,  town  or  township  immediately  to  call 
an  election,  in  the  same  manner  that  other  elec- 
tions for  said  city,  town  or  township  arc  called, 
for  the  purpose  of  determining  whether  said 
city,  town  or  township  will  subscribe  to  the 
stock  of  said  railway;  and  if  a  ma  tori  ty  of  said 
votes  shall  be  '  for  subscription,'  then  the  cor- 
porate authorities  of  said  city,  town  or  town- 
ship, and  the  supervisor  and  town  clerk  of  said  [687] 
township  so  voting,  shall  cause  said  subscrip- 
tion to  be  made;  and  upon  its  acceptance  by 
the  directors  of  said  company  .shall  cause  bonds 
to  be  issued  in  conformity  with  said  vote,  which 
bonds  shall  not  be  of  less  denomination  than 
$100,  and  in  no  case  bear  a  higher  rate  of  inter- 
est than  ten  per  cent,  provided  no  such  election 
shall  be  held  until  at  least  thirty  days' previous 
notice  thereof  shall  be  given  in  the  manner  pre- 
scribed by  law. 

Sec.  2.  It  shall  be  the  duty  of  the  proper  au- 
thorities of  any  city,  town  or  township,  issuing 
bonds  as  aforesaid,  to  make  all  necessary  ar- 
rangements, and  provide  for  the  prompt  pay- 
ment of  all  interest  and  other  liabilities  accru- 
ing thereon,  and  to  levy  such  taxes  as  may  be 
necessary  therefor,  as  other  taxes  are  levied  by 
them. 

Sec.  8.  This  Act  shall  be  liberally  construed 
for  the  purposes  intended  and  expressed  there- 
in, and  shall  be  held  to  be  a  public  Act  and 
shall  be  in  force  from  and  after  its  paaaage." 
Approved  March  25,  1869. 

This  Act  was  passed  while  the  Constitution 
of  Illinois  of  1848  was  in  force. 

That  Constitution  contained  the  following 
provision,  section  28  of  article  8: 

"Every  bill  shall  be  read  on  three  different 
days  in  each  House  *  *  *  and  every  bill 
having  passed  both  Houses  shall  be  signed  by 
the  speakers  of  their  respective  Houses;  and  no 
private  or  local  law  which  may  Be  passed  by 
the  General  Assembly  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  the 
title." 

On  July  2,  1870,  a  vote  was  taken  by  the 
voters  of  the  State  of  nUooia,  which  resulted 
in  the  adoption  of  a  new  i,  institution  and  of 
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certain  separate  articles,  one  of  which  reads  as 
follows,  ana  it  took  effect  that  day: 

'•No  county,  state,  town,  township  or  other 
municipality,  shall  ever  become  subscribers  to 
the  capital  stock  of  any  railway,  or  private 
corporation,  or  make  donation  to  or  loan  its 
credit  in  aid  of  such  corporation,  but  provided, 
however,  that  the  adoption  of  this  article  shall 
f  Aflfli  not  °e  con8trued  as  affecting  the  right  of  such 
LB88J  municipality  to  make  such  subscription,  when 
the  same  has  been  authorized  under  existing 
laws  by  a  vote  of  the  people  of  such  munici- 
pality, prior  to  such  adoption." 

The  first  assignment  of  error  relates  to  the 
finding  of  the  court,  that  the  Act,  by  authority 
of  which  the  bonds  in  question  were  issued, 
"was  duly  and  constitutionally  passed."  The 
plaintiff  in  error  disputes  this  finding. 

A  question  arises  here  whether  this  finding 
is  open  to  challenge. 

One  thing  is  clear  :  that  there  can  be  no  re- 
view in  this  court  of  the  finding  of  fact  made  in 
the  court  below. 

Section  649  of  the  Revised  Statutes  declares: 
"The  finding  of  the  court  upon  the  facts, which 
may  be  either  general  or  special,  shall  have  the 
same  effect  as  the  verdict  of  a  jury." 

The  office  of  a  bill  of  exceptions,  where  the 
facts  are  tried  by  the  court,  is  pointed  out  by 
section  700,  Revised  Statutes:  "The  rulings  of 
the  court  in  the  progress  of  the  trial  of  the 
cause,  if  excepted  to  at  the  time,  and  duly  pre- 
sented by  bill  of  exceptions,  may  be  reviewed 
by  the  Supreme  Court  upon  error  or  appeal." 
The  same  section  declares:  "When  the  finding 
is  special,  the  review  may  extend  to  the  deter- 
mination of  the  sufficiency  of  the  facts  to  sup- 
port the  judgment" 

In  Norris  v.  Jackson,  9  Wall.,  126  [76  U.  8., 
XIX.,  608],  this  court  said:  "A  special  finding 
is  not  a  mere  report  of  the  evidence,  but  a 
statement  of  the  ultimate  facts  on  which  the  law 
of  the  case  must  determine  the  rights  of  the 
parties ;  a  finding  of  the  propositions  of  fact 
which  the  evidence  establishes,  and  not  the  ev- 
idence on  which  those  ultimate  facts  are  sup- 
posed to  rest.  Whether  the  finding  be  general 
or  special,  it  should  have  the  same  effect  as  the 
verdict  of  a  jury;  that  is  to  say,  it  is  conclusive 
as  to  the  facts  so  found.  In  the  case  of  a  special 
verdict  (finding)  the  question  is  presented  as  it 
would  be  if  tried  by  a  jury,  whether  the  facts 
thus  found  require  a  judgment  for  plaintiff  or 
defendant.  The  bill  of  exceptions,  while  pro- 
fessing to  detail  all  the  evidence,  is  no  special 
finding  of  the  facts." 

It  is  thus  seen  that  the  only  use  which  can 
be  made  of  the  bill  of  exceptions,  when  there  is 
[689]  a  special  finding  of  facts,  is  to  present  the  rul- 
ings of  the  court  in  the  progress  of  the  trial,  upon 
questions  of  law.  The  facts  are  conclusively 
settled  by  the  findings  of  the  court. 

But  the  finding  under  consideration  is  not  a 
finding  of  fact.but  of  law.  The  question  wheth- 
er an  alleged  statute  "Is  really  a  law  or  not,  is 
a  ludidafooe,  and  Is  to  be  settled  and  deter- 
mined by  the  court  and  judges,  and  is  not  a 
question  of  fact  to  be  determined  by  a  jury." 
a.  Ottawa  v.  Perkins,  94  U.  8.,  260  [XXIV., 
1541;  Gardner  v.  ^oUedor,  6  Wall.,  499  [78  U. 
8.,  XVIII.,  890]; 

So,  notwithstanding  the  finding  of  the  court 
below,  the  question  whether  the  Act  of  March 
6SS 


25,  1869,  was  duly  and  constitutionally  passed, 
is  open  for  examination  here  as  a  question  of 
law,  the  decision  of  the  court  on  that  question 
having  been  excepted  to  by  the  plaintiff  in  error 
at  the  proper  time.  And  in  deciding  this  ques- 
tion, not  only  the  facts  presented  by  the  bill  of 
exceptions,  but  any  other  competent  evidence 
accessible,  may  be  considered  by  the  court 
here. 

The  plaintiff  in  error  insists  that  the  evidence- 
set  out  in  the  bill  of  exceptions  does  not  sustain 
the  finding  under  consideration ;  in  other  words, 
that  there  is  error  in  law  in  the  holding  of  the 
court,  that,  upon  the  facts  disclosed,  the  statute 
in  question  was  duly  and  const  i  tutionally  passed . 

It  is  settled  by  decisions  of  the  Supreme  Court 
of  Illinois,  that  the  journals  of  the  Legislature 
may  be  resorted  to  for  the  purpose  of  over- 
throwing the  prima  fade  evidence  of  the  con- 
stitutional enactment  of  a  law,  furnished  by  the 
signatures  of  the  presiding  officers  of  the  two 
Houses.  See,  8.  Ottawa  v.  Perkint,  supra, 
where  the  Illinois  decisions  on  this  subject  are 
collected. 

Both  parties  upon  the  trial  in  the  court  below 
introduced  the  journals  of  the  two  Houses  of 
the  Illinois  Legislature,  one  to  prove  and  the 
other  to  disprove  the  constitutional  passage  of 
the  law.  From  this  evidence  it  appears  that 
the  bill  in  question  when  introduced  into  the 
House  was  designated  and  distinguished  as 
House  Bill  No.  281,  and  with  the  title  "An  Act 
to  Amend  an  Act  entitled  'An  Act  to  Incorpo- 
rate the  Illinois  Grand  Trunk  Railway.' "  It 
regularly  passed  the  House  with  this  title,  hav- 
ing been  read  three  times  on  three  different 
days  and  having  been  referred  to,  and  reported 
by  a  committee. 

In  the  Senate,  according  to  the  Journals,  the 
proceedings  were  as  follows:  on  February  8,  a  (6901 
message  was  received  from  the  House  to  the  ef-  1 
feet  that  it  had  passed  House  Bill  No.  281,  en- 
titled, An  Act  to  Amend  an  Act  Entitled  "An 
Act  to  Incorporate  the  Grand  Trunk  Railway." 
On  February  9,  the  bill  with  the  same  number 
and  title  was  read  the  first  and  second  time  and 
referred  to  a  standing  committee.  On  March 
4th,  House  Bill  No.  281,  for  "An  Act  to  Amend 
an  Act  Entitled  an  Act  to  Incorporate  tbe  Illi- 
nois Grand  Trunk  Railway,"  was  reported  back 
with  amendments  by  the  committee,  to  which 
House  Bill  No.  281  had  been  referred,  which 
recommended  that  as  amended  it  be  read  a 
third  time  and  passed.  The  next  day, House  Bill 
No.  281,  and  with  the  same  title,  except  that  the 
word  Illinois  was  omitted  therefrom,  was  read 
a  third  time  and  passed. 

The  senate  amendments  to  House  Bill  No. 
281,  with  the  same  title  as  that  under  which  it 
passed  the  House,  were  agreed  toby  the  House. 
In  the  messages  between  'the  two  Houses,  in 
which  the  passage  of  the  bill  by  each  is  reported 
to  the  other, the  word  "Illinois"  is  omitted  from 
the  title,  but  its  designation  as  House  Bill  No. 
281  is  preserved.  The  bill,  after  its  final  pas- 
sag*,  was  enrolled  as  House  Bill  No.  281,  with 
the  title  "An  Act  to  Amend  an  Act  to  In- 
corporate the  Illinois  Grand  Trunk  Railway," 
and  it  was  signed  by  that  title  by  the  presid- 
ing officers  of  both  Houses  and  approved  and 
signed  by  the  Governor. 

We  are  now  called  on  to  decide  whether, upon 
this  evidence,  the  court  below  was  justified  in 
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holding  that  the  Act  was  duly  and  constitution- 
ally passed. 

The  evidence  discloses  the  fact  that  in  its 
passage  through  the  Senate,  according  to  the 
Journal  of  that  body,  the  word  "  Illinois"  was 
twice  dropped  from  the  title  of  the  bill,  and  that 
from  the  message  of  the  House  to  the  Senate,  and 
of  the  Senate  to  the  House  reporting  the  pas- 
sage of  the  bill  by  those  bodies  respectively,  the 
word  "  Illinois"  is  left  out  of  the  title  of  the 
bill. 

The  contention  of  the  plaintiff  in  error  is  that 
the  omission  of  the  word  "  Illinois"  from  the 
title  of  the  bill  in  several  of  its  stages  in  the  sen- 
ate, and  "specially  in  its  final  passage,  defeats 
[691 J  it  as  a  law  and  renders  the  enactment  null  and 
void.  The  ground  of  this  claim  is  that,  accord- 
ing to  the  journals  of  the  two  Houses,  "one  bill 
by  one  title  passed  the  House  and  another  bill 
by  another  title  passed  the  Senate." 

The  evidence  of  the  journals  of  the  two 
Houses  satisfies  us  that,  beyond  question,  there 
was  but  one  bill,  and  that  was  House  Bill  No. 
281 ,  "To  Amend  an  Act  Entitled  an  Act  to  In- 
corporate the  Illinois  Grand  Trunk  Railway  ;" 
that  this  bill  regularly  passed  through  all  stages 
by  both  Houses  without  any  change  in  its  title, 
was  signed  by  their  presiding  officers  respect- 
ively, and  was  approved  and  signed  by  the  Gov- 
ernor. 

The  journals  show  no  amendment  to  the  title 
of  the  bill  in  either  House.  It  is,  therefore, 
perfectly  clear  that  the  omission  of  the  word 
"Illinois"  from  the  title  in  some  of  the  stages  of 
its  passage  through  the  Senate  was  a  mere  cler- 
ical error  in  keeping  the  journals.  The  desig- 
nation of  the  bill  as  House  Bill  No.  231,  was  pre- 
served through  all  the  stages  of  its  passage 
"l  both  Houses,  and  until  it  was  finally 

Hby  the  presiding  officers  of  the  two 
,  and  approved  by  the  Governor.  The 
statute-book  of  the  State  of  Illinois  shows  that 
only  one  Act  was  ever  passed  to  incorporate  any 
"Grand  Trunk  Railway",  and  that  was  the  Act 
to  incorporate  the  Illinois  Grand  Trunk  Rail- 
way. Therefore  the  Act  in  question  must  have 
been  an  amendment  to  that  Act  of  incorpora- 
tion, and  could  be  an  amendment  to  no  other. 

The  fact  of  the  identity  of  the  bills  passed  by 
the  two  Houses  is  so  clear  that  it  seems  to  us 
no  court  could  have  any  doubt  on  the  subject. 

In  the  case  of  Larrison  v.  R.  R.  Co.,  77  111., 
11,  it  appeared  that  by  some  clerical  error  the 
bill  was  introduced  into  the  Senate  as  "  Senate 
Bill  No.  458,  for  an  Act  to  Incorporate  the  Pe- 
oria, Atlanta  &  Danville  Railroad  Company," 
thus  changing  the  name  of  Decatur,  in  the  title, 
to  Danville;  but  as  the  bill  preserved  its  iden- 
tity by  holding  its  number,  "458,"  the  Supreme 
Court  of  Illinois  decided  that  the  Act  was  con- 
stitutionally passed.   It  said: 

"And  the  question  is:  was  the  bill  for  the  Act 
read  three  times  in  the  senate  before  its  passage 
by  that  body?  If  the  entries  on  the  journal  refer 
[692]  to  the  same  bill,  then  the  requirements  of  the 
organic  law  are  satisfied.  The  question  is  one 
of  identity.  Do  these  entries  show  there  was  one, 
or  two  bills  acted  upon  by  the  senate  ?  The  num- 
ber is  the  same  throughout.  About  that  there 
is  not  the  pretense  of  the  slightest  doubt,  and 
it  is  manifest  that  to  have  more  than  one  bill 
pending  at  the  same  time,  with  the  same  num- 
ber, would  lead  to  confusion ;  it  would  defeat 
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the  very  object  of  numbering  bills,  which  is  to 
preserve  their  identity  and  prevent  confusion." 

Another  objection,  based  on  the  fact  that  the 
journals  do  not  preserve  exact  title  of  the  bill 
m  all  the  stages  of  its  passage  through  the  Sen- 
ate, is  that  the  title  did  not  at  all  times  conform 
to  the  constitutional  requirement,  that  the  sub- 
ject of  the  bill  Bhould  be  expressed  therein. 

There  is  no  rule  of  parliamentary  law,  and 
there  is  no  provision  of  the  Constitution  of  Ill- 
inois, which  requires  a  bill  to  preserve  the  same 
title  through  all  its  stages  in  both  Houses.  Lar- 
riaon  v.  R.  R.  Co.,tupra;  Bim  v.  Weber,  81  HI., 
290;  Plumer  v.  People,  74  111.,  862.  But,  as  al- 
ready said,  it  Is  sufficiently  clear  from  the  jour- 
nals of  the  two  Houses  that  no  change  what- 
ever was  made  in  the  title  of  the  bill  in  either 
House,  and  that  the  omission  of  the  word  "Illi- 
nois" from  the  title,  as  given  in  the  journals  of 
the  senate,  was  a  mere  clerical  error,  which  could 
deceive  or  mislead  no  one.  We  are  of  opinion 
that  these  objections  to  the  Act  are  slender 
grounds  for  declaring  to  be  null  and  void  a  law 
which  appears  on  the  statute-book  of  a  State, 
and  is  found  among  its  archives. 

It  is  next  insisted  that  the  title  of  the  Act,  as 
it  appears  upon  the  statute-book  of  the  State, 
does  not  express  its  subject. 

The  Supreme  Court  of  Illinois  has  substan- 
tially decided  this  point  against  the  plaintiff  in 
error  in  the  case  of  R.  R.  Co.  v.  Gregory,  15  HI., 
20;  see,  also,  Town  of  Unity  v.  Burrage,  decided 
by  this  court  at  the  present  Term  [ante,  405], 
where  other  cases  decided  by  the  Supreme  Court 
of  Illinois,  on  this  question,  are  cited.  See,  also, 
San  Antonio  v.  Mehaffy,  98  U.  S.,  812  [XXIV., 
816JL 

We  are  ciear,  therefore,  that  the  circuit  court 
waar'pht  in  holding  that  the  Act,  by  authority 
of  which  the  bonds  in  question  were  issued,  was 
duly  and  constitutionally  passed. 

It  is  next  'contended  by  the  plaintiff  in  error 
that,  under  the  Act  referred  to,  the  corporate 
authorities  of  the  Township  alone  could  make  [693  ] 
the  subscription  to  the  stock  of  the  railroad  com- 
pany, and  issue  the  bonds  of  the  Township.  This 
claim  is  based  on  section  5,  article  9,  of  the  Con- 
stitution of  Illinois  of  1848,  which  prohibits  the 
Legislature  from  authorizing  any  person  to  im- 
pose a  burden  of  debt  on  the  township,  except 
the  corporate  authorities. 

The  stock  was  subscribed  and  the  bonds 
issued  in  this  case  by  the  supervisor  and  clerk, 
and  it  is  insisted  that  neither  the  Act  of  the 
Legislature  nor  the  Constitution  of  the  8tate  al- 
lowed this  to  be  done;  that  it  could  only  be  done 
by  the  corporate  authorities,  which  included 
the  legal  voters  as  well  as  the  supervisor  and 
clerk. 

In  construing  a  similar  statute,  passed  under 
the  Constitution  of  1848,  the  Supreme  Court  of 
Illinois  has  decided  that,  after  a  vote  by  the 
electors  of  a  town  in  favor  of  a  donation  to  aid 
in  the  construction  of  a  railroad  company,  the 
supervisor  and  clerk  of  the  Township  were  the 
proper  corporate  authorities  to  subscribe  the 
stock  and  issue  the  bonds  of  the  Township 
therefor.  Douglass  v.  Bk. ,  not  yet  reported.  To 
the  same  effect  see  Windsor  v.  HaUett,  97  111., 
209. 

These  cases  are  conclusive  of  this  question, 
if,  indeed,  it  needed  any  authority  to  settle  it. 
The  next  point  made  by  the  plaintiff  in  error 
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is  that  the  Act  of  March  26,  1869,  by  authority 
of  which  the  bonds  were  issued,  did  not  au- 
thorize an  election  to  be  held  on  the  question 
of  subscribing  stock  in  the  railway  company, 
at  which  only  legal  voters  should  vote;  that  the 
word  "inhabitants,"  whose  approval  the  Act 
requires,  cannot  be  construed  to  mean  "  voters  " 
or  "  electors." 

No  copies  of  the  bonds  appear  in  the  plead- 
ings in  this  case.  The  special  finding  of  the 
court,  to  which  alone  we  are  authorized  to  look 
to  ascertain  the  facts, upon  which  the  judgment 
of  the  court  rests,  declares  that  the  bonds  recited 
on  their  face  that  they  were  issued  "  in  pursu- 
ance of  a  vote  of  the  people  of  said  Town,  held 
and  taken  June  25,  1870." 

The  popular  signification  of  the  words  "  peo- 
ple of  a  town  "  and  "  inhabitants  of  a  town  "  is 
the  same;  so  that,  according  to  the  finding  of 
the  court,  the  bonds  recited  on  their  face  a  sub- 
[694]  stantial  compliance  with  the  requirement  of  the 
statute, that  the  proposition  for  the  subscription 
to  the  stock  of  the  railroad  company  should  be 
submitted  to  the  "  inhabitants  of  the  town  and 
affirmed  by  them."  The  plaintiff  being,  as  ap- 
pears from  the  findings  ofthe  court,  a  bona  fide 
holder  of  the  bonds  without  notice,  is  not  bound 
to  go  behind  this  recital. 

But  it  is  not  necessary,  in  order  to  maintain 
the  validity  of  the  bonds,  to  rely  on  this  find- 
ing. 

The  findings  of  the  court  show  that  the 
"  voters  "  of  said  Town,  on  June  25, 1870,  voted 
in  favor  of  the  proposition  to  subscribe  $30,000 
to  the  stock  of  the  said  railroad  company. 

We  think  that,  by  a  fair  construction  of  the 
Act  of  March  25, 1869,  this  was  all  that  was  nec- 
essary. The  Act,  it  is  true,  requires  the  approval 
of  the 4 '  inhabitants  "  of  the  Town.  In  its  brond- 
eat  sense  this  would  include  all  sexes,  ages  and 
conditions.  To  require  the  approval  by  a  vote 
of  the  "  inhabitants  "  in  this  sense  would  be  an 
absurdity.  The  Act  itself  is  its  own  interpreter, 
and  shows  that  this  is  not  its  meaning.  It  pro- 
vides that,  upon  the  application  of  ten  voters, 
it  shall  be  the  duty  of  the  clerk  "  to  call  an  elec- 
tion, in  the  same  manner  that  other  elections 
for  said  city,  town  or  township  are  called,  for 
the  purpose  of  determining  whether  said  city, 
town  or  township  will  subscribe  to  the  stock  of 
said  railway." 

The  calls  for  "other  elections  for  said  city, 
town  or  township"  are  addressed  to  the  legal 
voters,  and  legal  voters  only  are  allowed  to  vote. 
The  Act,  though  carelessly  drawn, clearly  meant 
to  restrict  the  election  to  the  voters,  and  the  ap- 
proval of  the  "  inhabitants  "  was  to  be  indicated 
by  the  vote  of  a  majority  of  the  legal  voters. 
This  approval,  the  findings  of  the  court  show, 
was  obtained. 

The  intimat  ion  that  the  law  required  two  elec- 
tions for  precisely  the  same  purpose;  one  at 
which  the  inhabitants  and  the  other  at  which 
the  electors  of  the  Town  should  vote,  imputes 
to  the  General  Assembly  an  absurdity  in  legis- 
lation which  the  language  of  the  Act  utterly 
fails  to  justify. 

We  think,  therefore,  that  this  assignment  of 
error  is  without  substantial  ground  to  rest  on. 

It  appears  from  the  findings  of  the  court  that 
[695]  an  election  was  held  on  June  25,  1870,  on  the 
proposition  to  subscribe  $30,000  to  said  railroad 
company.  The  plaintiff  in  error  claims  that  this 
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proposition  was  never  approved  by  the  direct- 
ors of  the  company  and,  therefore,  that  the 
bonds  issued  to  carry  this  proposition  into  ef- 
fect were  issued  without  authority  ,nnd  are,  there- 
fore, invalid. 

There  are  two  answers  to  this  Ciaam:  1.  The 
Act  of  March  25,  1869,  does  not  require  the  ap- 
proval of  the  directors  of  the  company  to  the 
proposition,  as  a  condition  precedent  to  the  sub- 
scription of  stock  and  the  issue  of  bonds.  2. 
The  court  finds  that  the  bonds  contained  recit- 
als averring  that  they  were  issued  by  authority 
of  the  Act  of  March  25,  1869,  and  in  pursuance 
of  a  vote  of  the  people  of  said  Town,  which  is, 
in  effect,  an  averment  that  the  conditions  pre- 
scribed by  said  Act  to  be  performed,  before  said 
bonds  could  be  issued,  had  been  in  fact  per- 
formed. Whether  the  conditions  precedent  had 
been  complied  with,  was  a  question  which  was 
in  effect  left  by  the  law  to  the  "  corporate  au- 
thorities "  who  issued  the  bonds,  to  decide.  The 
plaintiff,  therefore,  being  a  bona  fide  bolder, 
was  not  bound  to  look  beyond  the  legislative 
Act  and  the  recitals  in  the  bonds.  Coloma  v. 
Eaves,  92  U.  8.,  484  [XXIII.,  5791;  Marcy  v. 
Oswego.  92  U.  8. ,  689  [XXIII.  ,749]. 

The  bill  of  exceptions  shows  that  the  plaint- 
iff in  error  objected  to  the  admission  in  evidence 
of  the  coupons  sued  on,  because,  (1)  they  were 
not  presented  to  the  proper  officers  or  demand 
of  payment  made  thereon  and  notice  given  to 
the  drawers  before  suit;  (2)  because  they  were 
detached  from  and  not  annexed  to  any  bond, 
and  the  absence  of  the  bond  was  not  accounted 
for,  and  the  same  were  not  negotiable  paper.suf- 
ficient  to  base  an  action  upon ;  and  (8) because  said 
coupons  never  were  indorsed,  and  are  not  nego- 
tiable by  delivery. 

None  of  these  grounds  of  objection  are  tena- 
ble. The  form  of  the  coupons  does  not  change 
their  nature.  They  are  evidences  of  the  sums 
due  for  interest  on  the  bonds.  The  fact  that 
they  are  made  payable  at  a  particular  place  does 
not  make  a  presentation  for  payment  at  that 
place  necessary,  before  a  suit  can  be  maintained 
on  them.  Wallace  v.  McConnell,  13  Pet. ,  148; 
Irvine  v.  Wither*,  1  Stew.,  284;  Montgomery  v. 
Elliott,  6  Ala. ,  701. 

The  second  and  third  grounds  of  objection  arc- 
answered  by  the  decision  of  this  court  in  Clark  [696] 
v.  Iowa  City,  20  Wall.,  583  [87  U.  S.,  XXII., 
427],  where  it  is  said:  "Coupons  for  install- 
ments of  interest  when  severed  from  bonds  are 
negotiable,  and  pass  by  delivery.  They  then 
cease  to  be  incidents  and  become  in  fact  inde- 
pendent claims;  and  they  do  not  lose  their  va- 
lidity if,  for  any  cause,  the  bonds  are  canceled 
or  paid  before  maturity,  nor  their  negotiable 
character,  nor  their  ability  to  support  separate 
actions."  See,  also,  Aurora  v.  West,  7  Wall., 
82  [74  U.  S.,  XIX,  42];  Thompson  v.  Lee  Co., 
3  Wall.,  827  [70  U.  S.,  XVIII.,  177]. 

It  is  next  alleged  for  error  that  the  circuit 
court  allowed  interest  on  the  coupons  sued  on 
to  be  included  in  the  judgment. 

The  coupons  bore  interest  from  the  day  when 
they  were  payable.  Aurora  v.  West,  supra; 
Clark  v.  Iowa  City,  supra;  Geneva  v.  Woodruff, 
92  U.  S.,  502  [XXIII.,  5861. 

There  is  nothing  in  the  Act,  by  authority  of 
which  these  bonds,  to  which  the  coupons  be- 
longed, were  issued  which  takes  them  out  of 
these  decisions.   And  we  have  been  referred  to 
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no  legislation  in  the  State  of  Illinois,  which  for- 
bids the  allowance  of  interest  on  this  kind  of 
commercial  paper. 

The  failure  to  present  the  coupons  for  pay- 
ment does  not  prevent  the  running  of  interest. 
If  the  Town  had  shown  that  it  had  money  ready 
to  pay  the  coupons  at  the  time  and  place  where 
they  were  payable,  this  would  have  been  a 
defense  to  the  claim  for  interest.  Wallace  v. 
McDonnell,  tupra.  But  no  such  proof  was  of- 
fered, nor  was  it  claimed  that  the  fact  existed. 

Finally:  the  fact  that  the  corporate  authori- 
ties of  the  plaintiff  in  error  issued  bonds  to  the 
amount  of  140,000,  when  the  election  held  on 
June  25,  1870,  only  authorized  the  issue  of 
180,000,  can  have  no  effect  on  the  rights  of  the 
defendant  in  error  to  his  judgment  in  this  case. 
The  finding  of  the  court  is,  that  his  bonds  re- 
cited on  their  face  that  they  were  issued  by  au- 
thority of  the  Act  of  March  25,  1869,  and  in 
pursuance  of  the  vote  taken  June  25,  1870. 

There  was  nothing  in  the  Act  which  placed 
any  limit  to  the  amount  of  stock  which  the 
Town  might  subscribe,  and  the  recitals  of  the 
bond  gave  no  notice  to  the  holder  that  the  bonds 
issued  exceeded  the  amount  of  stock  which  the 
Town  had  voted  to  subscribe.  There  was  noth- 
[697]  jDg  fa  arouse  the  suspicions  of  a  purchaser; 
nothing  to  put  him  on  inquiry.  As  the  defend- 
ant in  error  is  a  bona  fide  holder  for  value,  the 
fact  that  the  amount  of  the  bonds,  issued  by  the 
corporate  authorities,  exceeded  by  $10,000  the 
amount  of  stock  voted  for  by  the  inhabitants  of 
the  plaintiff  in  error.on  June  25, 1870,  can  have 
no  Influence  upon  his  right  to  a  recovery  upon 
the  bonds  which  he  holds. 

We  find  no  error  in  the  record.  The  judgment 
of  the  Circuit  Court  mutt,  therefore,  be  affirmed. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TJ.  8. 
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TOWN  OF  OHIO,  Plff.  in  Err., 

9. 

AUGUSTUS  FRANK. 
(8ee  &  0, 18  Otto,  007, 008.) 
Gate  followed— interett  on  bonds. 

L  Walnut  v.  Wade,  ante,  followed. 

$»  In  Illinois,  where  bonds  by  their  terms  bear 
interest  at  the  rate  of  ten  per  cent  per  annum,  in 
entering'  judgment  upon  them,  interest  may  be  In- 
cluded at  that  rate,  from  their  maturity  until  the 


date  of  the  Judgment,  although  the  legal  rate,  when 
not  settled  by  contract,  Is  six  per  cent. 

[No.  259.T 

Argued  Apr.  6, 1881.   Decided  Apr.  18, 1881. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  stated  by  the  court. 
Mettrt.W.  C.  Gaudy  and  Allan  C.  Story, 
for  plaintiff  in  error. 

Meter*.  J.  H.  Roberta,  8.  M.  Cullom  and 
T.  C.  Mather,  for  defendant  in  error 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

This  was  an  action  upon  bonds  issued  by  the- 
Town  of  Ohio,  the  plaintiff  in  error,  and  upon 
certain  unpaid  coupons  attached  to  them.  The 
bonds  were  issued  by  authority  of  the  Act  of 
the  Legislature  of  Illinois  of  March  25,  1869, 
referred  to  in  the  case  of  Walnut  v.  Wade,  No. 
258,  in  which  the  opinion  has  just  been  read 
[ante,  5261.  That  case  decided  every  question 
raised  in  this  except  one.  That  question  relates 
to  the  matter  of  interest  on  the  bonds. 

The  bonds  sued  on  bore  interest  at  the  rate 
of  ten  per  cent  per  annum.  In  entering  judg- 
ment, the  court  below  included  interest  upon 
the  bonds  at  that  rate,  from  their  maturity  un- 
til the  date  of  the  judgment.  This  was  assigned 
for  error  because,  there  being  no  agreement  in 
the  bonds  to  pay  interest  after  maturity,  it  was 
claimed  that  no  interest  at  all  should  have  been 
allowed  on  them  after  they  fell  due;  but  that 
if  any  interest  was  allowed  it  should  have  been 
computed  only  at  the  rate  of  six  per  cent  per 
annum,  which  is  the  legal  rate  in  Illinois. 

At  the  date  of  the  bonds  sued  on,  the  law  of 
DJ'nois  fixed  the  rate  of  interest  at  six  percent 
per  annum, where  it  was  not  settled  by  the  con- 
tract, but  allowed  parties  to  contract  for  any 
rate  not  exceeding  ten  per  cent  per  annum. 

No  authority  is  cited  by  the  plaintiff  in  error 
in  support  of  the  proposition  that  no  interest 
should  have  been  allowed  on  the  bonds  after 
their  maturity. 

The  plaintiff  in  error  relies  upon  the  case  of 
Bolden  v.  Trust  Co.,  100  U.  S.,  72  [XXV.,  567], 
to  support  the  claim  that  only  six  per  cent  in- 
terest should  have  been  computed  on  the  bonds- 
after  their  maturity. 

That  case  arose  in  the  District  of  Columbia, 
where  substantially  the  same  regulations  on  the 
subject  of  interest  were  prescribed  by  statute 
as  in  Illinois.  The  court  in  that  case  said: "  The 
rule  heretofore  applied  by  this  court,  under  the 


Nora.— Interest  after  maturity,  at  ■ 
A  note,  payable  two  months  after  < 


I  what  rate. 
..  .  ■  date  with  Inter- 

est at  five  per  cent  a  month,  bears  interest  at  the  con- 
tract rate  after  maturity.  Kohler  v.  Smith,  2  OaL, 
M7;  Overton  v.  Bolton,  9  Hetek.,  702;  8.  C,  24  Am. 
Hep.,  807. 

Legal  rate  of  Interest  at  date  of  note  regulates  rate 
where  none  Is  named  until  same  is  paid.  Change  of 
law  does  not  affect  it.  Lee  v.  Davis,  1  A.  K.  Marsh, 
387;  8.  0,10  Am.  Dec.,  746;  Oox  v.  Marlatt,  86 N.  J., 
389 ;  Hubbard  v.  Callahan.  42  Conn.,  524  ;  8.C.,  18  Am. 
Hep.,  604:  Seymour  v.  Continental  L.  Ins.  Co.,  44 
Conn.,  800:  8.  C.,26  Am.  Rep.,469;  Cecil  v.  Hicks,  29 
OratL,  1;  8.  C..20  Am.  Hep.,  891. 

Where  there  is  a  rate  of  interest  established  by  law 
and  a  rate  fixed  by  the  contract,  the  contract  rate  Is 
parable  after  as  well  as  before  maturity,  and  until 
the  debt  is  paid.  Pridgen  v.  Andrews,  10  Tex.,  481 ; 
Hopkins  v.  Critenden,  10  Tex.,  188;  Thompson  r. 
Pickel,  20  Iowa,  490;  Hand  v.  Armstrong,  18  Iowa, 
884;  Morgan  v.  Jones,  23  Eng.  L.  *  R,  464 ;  Btnyre  v. 
See  18  Otto, 


McDamel,  88  nL,  210;  Cox  v.  Smith,  1  Nov.,  171: 
McLane  v.  Abrams,  2  Nev.,  199;  Adams  v.  Way,  88 
Conn.,  431 :  Spencer  v.  Maxfleld,  16  Wis.,  178 ;  Pruyne 
v.  Milwaukee,  18  Wis.,  868 ;  Flndlay  v.  HaU,  12  Ohio, 
010;  Cecil  v.  Hicks,  29  Gratt.,1 ;  8.  C,  26  Am.  Hep., 
391;  -  -  -  '  -  "   ■"  • 

Hydraulfc  vv-  » -  v^immonj,  i»  vum  ouauaij 
v.  Gray,  60  Miss.,  400;  8.  C.,  46  Am.  Ren.,  414 ;  Shaw 
r.  Rigby,  84  Ind.,  875 ;  8.  C,  48  Am.  Rep.,  98. 

A  note,  stipulating  for  a  special  rate  of  interest, 
will,  after  maturity,  draw  interest  at  statutory  rate- 
only,  unless  special  rate  Is  expressly  agreed  to  bo 
paid  after  maturity.  Eaton  v.  Boissonnault.  07  Me., 
640 ;  8.  C,  24  Am.  Hep.,  62 ;  Lid  wick  v.  Huntainger,  6- 
Watts  A  8.,  51 ;  Cook  v.  Fowler,  7  L.  R.  H.  L.  J7 ;  New- 
ton v.  Kennerly,  81  A r k .,  886 ;  8.  C,  ZL  Am.  Rep.,  692  ; 
Pearce  v.  Henneasy^lO  R.  1.,  223;  Sufiteld  BooL  8oc 
v.  Loomie,  42  Conn.,  670 :  Burns  v.  Anderson,  08  lnd., 
202;  &  C,  34  Am.  Rep., 250;  Goodchap  v.  Roberta,  42 
L.  T.  N.  8m  686. 
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circumstances  of  this  case,  has  been  to  rive  the 
contract  rate  up  to  the  maturity  of  the  con- 
tract, and  thereafter  the  rate  prescribed  for  cases 
where  the  parties  themselves  have  fixed  no 
rate."  But  the  court  added:  *'  When  a  different 
rule  has  been  established,  it  governs,  of  course, 
in  that  locality.  The  question  is  always  one  of 
local  law." 

A  different  rule  has  been  established  in  Illi- 
nois by  the  decisions  of  the  Supreme  Court  of 
that  State.  In  Phinney  v.  Baldwin,  16  111.,  108, 
it  was  held  that  a  note  given  f°r  *  sum  of 
money,  bearing  interest  at  a  given  rate  per 
month,  continues  to  bear  that  rate  of  interest, 
as  long  as  the  principal  remains  unpaid. 

This  rule  was  followed  by  the  court  below  in 
computing  the  amount  of  the  judgment  in  this 
case. 

There  it,  therefore,  no  error  in  the  record,  and 
the  judgment  of  the  Circuit  Court  mutt  be  af- 
firmed. 
True  oopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


(800]  WALTER  8.  JOHNSTON.  Receiver  of  the 
National  Bank  of  the  State  of  Mis- 
souri, Appt.,  9 

SYLVESTER  H.  LAFLIN  et  au 
(Bee  8.  C,  18  Otto,  800-806.) 

Principal  chargeable  with  notice  to  hit  agent- 
tale  of  stock— power  of  attorney — validity  of  tale. 

1.  A  principal  In  a  transaction  is  chargeable  with 
notice  of  matters  affecting-  its  validity,  coming  to 
the  knowledge  of  his  agent,  pending  the  proceeding. 

&  As  between  the  parties  to  a  sale  of  stock  of"a 
bank,  the  sale  is  concluded  when  the  certificate  it 
delivered,  and  the  price  Is  paid.  It  ie  not  necessary. 
In  order  to  complete  the  sale,  that  there  be  a  subse- 
quent  transfer  of  the  certificate  on  the  books  of  the 

8.  The  subsequent  filling  up  of  the  blank  power  of 
attorney  indorsed  thereon  with  another  name,  does 
not  so  connect  the  vendor  with  the  party  named  at 
to  charge  him  with  the  latter 's  knowledge,  and  thus 
affect  the  previous  transaction. 

4.  The  validity  of  a  sale  and  its  completeness  must 
be  determined  by  the  relation  which  the  contracting 
parties,  at  the  tune,  openly  bear  to  each  other. 

Argued  Jan.  6, 1881.    Decided  Apr.  18, 1881. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Mis- 
souri. 

The  case  is  fully  stated  by  the  court. 


Meter*.  Henderson  *  Shields,  f  oi  appel- 
lant: 

Shareholders  are  conclusively  charged  with 
notice  of  the  trust  character  of  the  capital  stock 
and  assets  of  the  association.  As  against  cred- 
itors or  other  stockholders,  they  cannot  hold  as 
to  such  trust  funds  the  relation  of  innocent  pur- 
chasers. They  are  privies  to  the  trust,  and 
if  by  any  means  they  become  possessed  of 
this  trust  fund,  they  hold  it  subject  to  all  equi- 
ties of  the  creditors  and  other  stockholders;  and 

Siity  will  compel  them  to  account  to  the  Ro- 
ver for  all  such  trust  property. 
Woods  v.  Dummer,Z  Mas., 808;  Grots  v.  Redd, 
4  B.  Mon.,  178;  Adler  v.  Brick  Co.,  18  Wis., 
62;  Thompson,  Liability  of  Stockh.,  sec.  18: 
Sawyer  v.  Eoag,  17  WalL,  610  (84  U.  S..XXL, 
781);  Curran  v.  Ark.,  16  How.,  804;  Barttettv. 
Drew,  67  N.  Y.,  587;  Webtter  v.  Upton,  91  U. 
|^65 ^£Xm.,  884);  Bk.  v.  Wulfekuhler,  19 

Laflin  did  not  part  with  any  value.  The  Cor- 
poration was  wholly  insolvent;  his  stock  posses- 
sed no  value.  The  bank  got  nothing  for  its 
money.  Laflin  did  not  change  his  position  for 
the  worse  by  the  sale,  nor  put  himself  in  a  posi- 
tion that  cannot  be  retracted.  Therefore,  he 
does  not  occupy  the  position  of  bona  fide  pur- 
chaser in  point  of  fact 

2  Ld.  Cas.  Eq.,pp.  75,82,88;  McLeodv.  Bk. ,42 
Miss. ,99;  Outran  v.  ^rfc.,15  How.,804;  FrfcA* 
v.  Petrie,  1 8m.  &  M.  Ch.  ,282;  Boon  v.  Barnet,2S 
Miss.,  186. 

By  statute,  Laflin  was  liable  to  the  creditors 
to  an  amount  equal  to  his  stock;  and  was  sub- 
ject to  assessment  to  pay  the  same. 

Revised  Statutes,  U.  8.,  sec.  5151. 

His  name  appeared  as  a  stockholder  on  the 
stock  register,  required  by  law  to  be  kept  pub- 
lic by  the  Bank,  and  creditors  were  induced  to 
credit  the  Bank  on  the  strength  of  his  name. 

R  8.,  U.  8.,  sec.  5210;  Botevelt  v.  Brown,  11 
N.  T..  148;  Magruder  v.  Colston  44  Md.,  849. 

The  transfer  of  the  stock  avoiding  this  liabil- 
ity could  not  be  complete  until  made  on  the 
books  of  the  bank.  This  was  required  by  its 
organic  law.  It  was  so  expressed  on  the  face 
of  the  certificates  so  transferred,  and  in  the 
power  of  attorney  given  by  Laflin  to  make  the 
transfer. 

R.  S.,  U.  8.,  5189;  Brown  v.  Adams,  5  Bias., 
181;  Bowden  v.  Bk.  ,1  Hughes, 809;  Bk.  v.  Laird, 
2  Wheat.,  890;  Brent  v.  Bk .,10  Pet.,596;  Black 
v.  Zacharie,  8  How.,  483;  Bowden  v.  Santos,  1 
Hughes,  158;  Ins.  Co.  v.  Sax,  2Tenn.  Ch.,507; 


A  note,  payable  on  demand,  with  ten  per  cent  In- 
terest, draws  interest  at  that  rate  until  date  of  ver- 
dict or  entry  of  Judgment  on  default.  Paine  v.  Cas- 
well, 68  Me.,  80;  S.C.,  28  Am.  Rep.,  21. 

A  contract  to  pay  a  certain  sum  at  a  future  day, 
with  a  conventional  rate  of  interest,  bears  interest 
at  that  rate  until  due.  and  from  that  time  upon  the 

Era  te  of  principal  and  interest,  at  the  legal  rate. 
I  v.  Wlnamlth,  108.  C,  133 ;  8.  &,  80  Am/Rep.,  48. 
ere  one  con  tracts  to  pay  a  sum  at  a  certain  date, 
with  interest,  the  interest  prior  to  the  maturity  of 
the  contract  is  payable  by  virtue  of  the  contract ; 
and  thereafter  as  damages  for  its  breach,  and  at  the 
statutory  rate.  Macomber  v.  Dunham,  8  wend.,550 ; 
D.  8.  Bk.  Chapin.  9  Wend.,  471 ;  Hamilton  v.  Van 
Rensselaer,  48  N.  Y.,  244 ;  Hitter  v.  Phillips,  68  N.  Y., 
■666;  8.  Cent.  R.  R.  Co.  v.  Moravia,  61  Barb.,  180: 
Brewster  v.  Wakefield,  63  U.  S.,  XVI.,  801 ;  Bernhtael 
v.  Firman.  SB  TJ.  8..  XXII..  766;  Holden  v.  Trust  Co., 
100  U.  8.,  XXV..  687 :  O'Brien  v.  Young,  95  N.  Y.,  428; 
8.  C,  47  Am.  Rep.,  64. 
When  tb»  "mount  of  the  note  represents  a  princi- 
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pal  sum,  and  interest  at  a  rate  higher  than  the  legal 
rate,  and  nothing  is  said  in  the  note  itself  about  in- 
terest, it  bears  interest  after  maturity  at  the  legal 
rate.  Ewell  v.  Dagga,  108  U.  8.,  143,  XXVII.  t  „ 
Where  the  contract  provides  that  the  interest  shall 
be  at  a  specified  rate  until  the  principal  shall  be  paid, 
the  contract  rate  governs  until  payment  of  the  prin- 
cipal, or  until  the  contract  Is  merged  in  judgment 
where  one  contracts  to  pay  on  demand  "  with  inter- 
est," or  generally  with  interest,  without  specifying 
the  time  of  payment,  the  statutory  rate  then  exist- 
ing becomes  the  contract  rate  and  must  govern  until 
payment,  or  at  least  until  demand  and  actual  de- 
fault. O'Brien  v.  Young,  96  N.  Y..  428 ;  8. 0, 47  Am. 

in  a  mortgage,  executed  May  10, 1876,  the  prin- 
cipal of  which  was  due  May  10. 1881,  Interest  was  al- 
lowed at  seven  per  cent  up  to  the  latter  date,  and  at 
six  per  cent  thereafter,  the  statutory  rate  of  interest 
having  been  changed  Jan.  1, 1880,  tryn  seven  to  six 
percent.  Bennett  v.  Bates,  94  N.  Y.,  854. 


Digitized  by 


108  V.  & 

Google 


1880. 


JOHNBTOH  Y.  LaJXDT. 


800-806 


Water  r.  Bk.,  57  JnL,  188;  Pinkerton  v.RR 
Co.,  49  N.  H..  424;  Hale  v.  Walker,  81  la.,  844; 
JSabin  v.  St.,  21  Vt.,  868;  Shipman  v.  JtM.  Ob., 
30  Conn.,  24*;  20Jr.  Cb.  v.  Sro»«A,  2  Conn.,  679; 
Northrop  v.  Newton  &  B.  T.  Co.,  8  Conn.,  646; 
Whedoek  v.  -Kb*,  77  SI..  296. 

This  is  so  as  to  the  bank,  whether  the  sign- 
ing of  the  power  to  transfer  in  blank  and  de- 
livery of  the  certhlcate  conferred  only  an  equi- 
table title  to  the  transferee,  as  held  in  Union  Bk. 
v.  Laird,  and  cases  cited  supra,  or  whether  it 
conveyed  both  the  legal  and  equitable  title,  as 
between  the  parties. 

B.  B.  Co.  v.  Schuyler,  84  N.  Y.,  80;  McNeil 
v.  Bk.,  46  N.  Y.,  825;  Bk.  v.  Smalley,  2  Cow., 
770;  Orymes  v.  Hone,  49  N.  Y.,  17;  Oushman  v. 
Mfg.  Co.,  76  N.  Y.,  865. 

If  the  transfer  was  not  complete  as  to  the 
bank,  until  made  on  the  transfer  books,  it  was 
not  complete  as  to  the  creditors  of  the  bank. 

Thompson,  Liability  of  Stockholders,  sec. 
220;  Bosanquet  v.  8/iortridge,  4  Exch.,  699; 
Walker"/  Caee,L.  R.,  2  Eq.,664;  Burke  v. Smith, 
16  Wall.,  890  (88  U.  8.,  XXI.,  861). 

If  the  transfer  was  not  complete  until  regis 
tered,  then  Laflin  is  bound  by  the  knowledge 
of  Geralt,  his  transfer  attorney,  upon  familiar 
principles.  Laflin  is  estopped  to  complain  of 
the  result  of  Geralt's  knowledge,  as  he  executed 
a  power  to  transfer  in  blank,  and  is  responsible 
for  all  consequences  of  the  act.  Geralt  had  a 
right  to  insert  his  name  in  the  blank,  and  trans- 
fer his  stock,  and  thus  became  Laflin's  agent, 
and  Laflin  is  charged  with  Geralt's  knowledge. 

Thomp.  Liab.  Stockh.  and  cases  cited,  sec. 
240,  p.  800;  Wade,  Notice,  sec.  672. 

Laflin  could  only  transfer  his  stock  to  a  per- 
son capable  of  taking  and  holding  the  same,  and 
who  was  able  to  assume  and  respond  in  his 
place,  to  his  liability  as  a  shareholder.  The 
transfer  to  the  bank  being  prohibited,  it  was  in- 
capable of  taking.  Being  insolvent,  it  could 
not  respond  for  Laflin  to  the  creditors.  Hence, 
the  transaction  stands  as  if  no  transfer  was  made, 
and  the  transferer  is  still  a  shareholder.  If  this 
is  true,  Laflin  cannot  retain  the  bank's  funds 
even  as  against  the  bank,  much  less  its  credit- 
ors and  the  other  shareholders. 

R.  S..U.  8.,  sec.  5159; Thomp.  Liab.  Stockh., 
aces.  205,  215-217,  284-237;  Nickalls  v.  Merry, 
L.  R.,  7  H.  L.,530;  Symon's  Caee,  L.  R.,  5Ch., 
298;  Weston's  Case,  L.  R.,  5  Ch.,  614-620;  Be 
Imperial  Asso.,  L.  R.,  9  Eq.,  223;  Zulueta's 
Claim,  L.  R.,  5  Ch.,  444;  Walter's  id  Case,  8 
DeG.  &  S.,  244;  Webster  v.  Upton,  91  U.  8.,  65 
<  XXIII.,  384);  Currier  v.  Slate  Co.,  58  N.  H., 
262;  Matter  of  Beciprocity  Bk.,  22  N.  Y.,  18; 
Johnson  v.  Laflin,  5  Dill.,  72. 

Mr.  A.  W.  Sla-ybavck,  for  appellees: 

If  a  shareholder  has  sold  bona  fide,  and  the 
sale  has  been  recorded  upon  the  transfer  book 
of  the  corporation,  there  is  no  such  thing  as 
constructive  fraud,  but  there  must  be  shown 
actual  notice  to  the  shareholder,  in  order  to 
make  him  a  participator  in  the  misapplication 
of  funds  by  a  corporate  officer. 

Bigelow,Fraud,8ec.317;  Bargate  v.Shortridge, 
5  H.  L.  Cas.,  297;  Nixon  v.  Green,  11  Exch., 
550;  Austin  v.  Daniels  A  Den.,  299;  MeCullough 
v.  Moss.  5  Den.,  567;  Bond  v.  Appleton,  8  Mass., 
472;  Child  v.  Coffin,  17  Mass.,  64;  Coffin  v.  Col- 
lins, 17  Me.,  442;  Merrill  v.  Walker,  24  Me.. 
287;  Hoagland  v.  Bell,  86  Barb.,  57;  Mann  v. 
See  18  Otto  U.  8..  Book  26. 


Ourrie,  2  Barb.,  294;  Middletown  Bk.  v.  MagiU, 
5  Conn.,  28. 

"The  transfer  books  of  the  corporation  are 
conclusive,  so  far  as  the  creditors  of  the  corpo- 
ration are  concerned,  as  to  who  are  to  be  con- 
sidered stockholders." 

Stanley  v.  Stanley,  26  Me..  191;  TurnbuU  v. 
Payson,  96  U.  8.,  421  (XXIV.,  488). 

The  issuing  of  a  new  certificate  to  Britton 
was  immaterial. 

Field,  Corp.,  sees.  110,  118;  Comins  v.  Cos, 
117  Mass.,  46. 

The  vendee  of  shares  in  a  bank  can  enforce 
the  issue  of  a  certificate  to  him. 

Hill  v.  Bk.,  45  N.  H.,  800;  Moses,  Manda- 
mus, 181. 

The  sale  of  the  shares  was  a  completed  trans- 
action, so  far  as  Laflin  was  concerned,  when  he 
took  the  checks  from  Keleher  &  Co.,  and  sur- 
rendered the  certificates.  The  equitable  title 
was  then  transferred.  The  legal  title  was  com- 
pletely vested  in  Britton,  as  soon  as  the  transfer 
book  showed  record  of  the  transfer.  Although 
neither  in  form  nor  character  negotiable  paper, 
such  stock  approximates  it  as  nearly  as  practica- 
ble. 

Bk.  v.  Lanier,  11  Wall.,  877  (78  U.  8..XX., 
174);  Bk.  v.  Bk.,  etc.,  18  Am.  L.  Reg.  (N.  8.), 
249. 

Such  record  gave  notice  to  the  world,  and  de- 
vested Laflin  of  the  legal  and  equitable  title  to 
the  stock;  from  that  day,  he  could  not  reclaim 
it,  his  dominion  over  it  ceased. 

As  to  Geralt,  whatever  power  he  had  from 
Laflin  was  exhausted  by  inserting  the  name  of 
the  vendee  in  the  blank.  The  power  gave  him 
no  authority  to  transfer  the  stock  in  any  man- 
ner not  contemplated  by  his  constituent. 

Denny  v.  Lyon,  88  Pa.,  98;  Bk.  v.  Smalley,  2 
Cow.,  778. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  questions  raised  in  this  case  are  important 
to  owners  of  shares  in  the  national  banks,  but 
they  are  not  difficult  of  solution.  The  delay  in 
their  decision  has  been  caused  by  the  great  press- 
ure of  business  upon  the  court  and  not  from  any 
doubt  as  to  their  proper  disposition.  The  ap- 
pellant, the  complainant  below,  is  the  Receiver 
of  the  National  Bank  of  the  State  of  Missouri, 
appointed  by  the  comptroller  of  the  currency 
on  the  27th  of  June,  1877.  The  bank  failed  on 
the  20th  of  that  month.  The  defendant,  James 
H.  Britton,  was  its  president  and  had  been  so 
for  some  years.  On  the  16th  of  May,  1877,  and 
for  some  time  previously,  the  defendant,  Lailin, 
was  a  stockholder  of  the  bank,  owning  eighty- 
five  shares  of  full  paid  stock.  He  was  not  a 
director  of  the  bank,  nor  had  he  any  personal 
knowledge  of  its  actual  financial  condition.  It 
is  to  be  presumed  that  he  regarded  that  condi- 
tion as  sound,  for  up  to  the  time  of  the  failure 
he  continued  to  deposit  funds  with  it  for  a  com- 
pany of  which  he  was  a  resident  director  at  St. 
Louis.  On  the  day  mentioned,  May  16,  1877, 
he  sold  his  eighty-five  shares  to  a  broker,  to 
whom  he  delivered  his  certificate  of  the  stock, 
with  a  blank  power  of  attorney  indorsed  there- 
on, authorizing  the  attorney,  whose  name  might 
be  subsequently  inserted  by  the  broker,  or  any 
other  party  becoming  the  owner  of  the  certifi- 
cate, to  transfer  it  on  the  books  of  the  bank  in 
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such  form  and  manner  as  might  be  necessary  or 
required  by  its  regulations.  Laflin  did  not  at 
the  time  know  for  whom  the  stock  was  bought; 
information  on  the  subject  was  withheld  from 
him.  He  received  for  the  price  agreed  the  bro- 
ker's check  on  a  banking  house  in  St  Louis, 
which  was  paid  the  same  day,  on  presentation. 
The  broker  was,  however,  in  fact  acting  for  Brit- 
ton,  the  president  of  the  bank,  who  represented 
that  he  was  purchasing  for  himself  or  for  a  party 
whose  name  he  did  not  disclose.  There  was  no 
intimation  that  he  was  making  the  purchase  for 
the  bank  or  in  its  interest.  He  gave  the  broker 
his  Individual  check  on  the  bank  for  the  price 
of  the  stock,  which  was  paid  on  presentation. 
Subsequently,  but  on  the  same  day,  he  received 
the  certificate  and  thereupon  directed  a  book- 
keeper in  the  bank,  named  Geralt,  to  fill  up  the 
power  of  attorney  with  his,  the  bookkeeper's 
name,  and  to  transfer  the  certificate  to  his,  Brit- 
ton's,  name  as  trustee  on  the  transfer  book  or 
stock  register  of  the  bank,  which  was  according- 
ly done.  He  had  at  the  time  to  his  individual 
credit  at  the  bank  several  hundred  dollars  more 
than  sufficient  to  meet  his  check.  He  had  for 
years  dealt  largely  onhis  own  account  in  its  stock, 
and  there  was  nothing  in  the  transaction  between 
the  broker  and  himself  to  awaken  suspicion  as 
to  its  legality  or  propriety.  Some  days  after- 
wards, on  the  29th  of  the  same  month,  at  an 
election  of  directors,  he  represented  and  voted 
on  the  stock  purchased. 
[802]  it  appears,  however,  that  whilst  the  shares 
stood  on  the  official  stock  register  in  the  name 
of  Britton,  as  trustee,  without  stating  for  whom 
he  was  trustee,  the  transaction  was  entered  on 
the  stock  ledger  in  an  account  with  him  as 
"trustee  of  the  bank."  And  by  his  directions 
the  bookkeeper  credited  his  individual  account 
with  the  amount  of  the  check  given  for  the 
shares,  and  charged  the  snme  amount  to  the 
''sundry  stock  account."  In  other  words,  the 
entries  on  the  books,  other  than  the  official  stock 
register,  showed  that  the  stock  was  purchased 
by  Britton  for  the  benefit  of  the  bank  and  paid 
for  with  its  funds.  But  neither  Laflin  nor  the 
broker  had  any  notice  of  the  manner  in  which 
the  transfer  was  made,  nor  of  the  entries  on  the 
books  of  the  bank,  nor  that  the  purchase  had 
been  made  with  its  funds.  The  bookkeeper, 
Geralt,  who  made  the  transfer  and  the  entries, 
had.  however,  actual  knowledge  of  the  facts. 

The  present  suit  is  brought  by  the  Receiver 
of  the  bank  to  set  aside  the  purchase  of  the 
eighty-five  shares,  to  compel  Laflin  to  repay  the 
money  received, and  Britton  to  retransfer  to  him 
the  shares  on  the  books  of  the  bank,  and  to  have 
him  declared  to  be  still  a  stockholder  in  re&->ect 
of  those  shares. 

The  statute  declares  that  the  capital  stock  of 
every  national  banking  association  shall  oe  di- 
vided into  shares  of  $100  each,  and  be  trans- 
ferable on  its  books  in  such  manner  as  may  be 
prescribed  by  its  by-laws  or  articles,  and  that 
every  person  becoming  a  stockholder  by  such 
transfer  shall,  in  proportion  to  his  shares,  suc- 
ceed to  all  the  rights  and  liabilities  of  the  prior 
holder.  There  was  no  by-law  of  the  associa- 
tion here,  regulating  transfers  of  its  shares,  but 
each  certificate  of  stock  contained  this  provision : 
"Transferable  only  on  the  books  of  the  said 
bank,  in  person  or  by  attorney,  on  the  return  of 
this  certificate,  and  in  conformity  with  the  pro- 
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visions  of  the  laws  of  Congress  and  the  by-laws 
which  may  be  in  force  at  the  time  of  such 
transfer." 

The  statute  also  declares  that  uo  association 
shall  be  the  purchaser  of  any  shares  of  its  own 
capital  stock,  unless  the  purchase  be  necessary 
to  prevent  a  loss  upon  a  debt  previously  con- 
tracted. The  purchase  by  the  bank,  through  its 
president,  in  the  present  case,  was  not  made  to 
prevent  such  a  loss.  Laflin  was  not  indebted  to  r 
the  bank  at  the  time  he  sold  his  shares.  The  lOU3J 
Receiver,  therefore,  starting  with  the  conceded 
fact  that  the  purchase  by  the  bank  was  prohib- 
ited and,  therefore,  illegal  on  its  part,  seeks  to 
charge  Laflin  with  the  consequences  of  such  ille- 
gality, as  though  he  had  dealt  directly  with  the 
bank  or  had  known  at  the  time  that  the  pur- 
chase was  made  for  it  He  assumes  such  knowl- 
edge by  Laflin  because  the  party  with  whose 
name  the  blank  power  of  attorney  was  filled, 
to  make  the  transfer  of  the  certificate  of  stock, 
was  cognizant  of  the  facts.  His  argument  Ik 
substantially  this:  the  transfer  of  the  stock  is 
not  complete  until  made  on  the  books  of  the 
bank;  and  the  attorney  who  made  it  knew  that 
the  purchase  was  by  the  bank  and  with  its  funds ; 
and  his  knowledge  was  the  knowledge  of  Laflin. 

The  general  doctrine  that  the  principal  in  a 
transaction  is  chargeable  with  notice  of  matters 
affecting  its  validity,  coming  to  the  knowledge 
of  his  agent  pending  the  proceeding,  is  not  ques- 
tioned. Had  Geralt,  the  bookkeeper,  been  ap- 
pointed by  Laflin  to  make  the  sale,  and  had  he 
in  negotiating  it  learned  the  facts  as  to  the  pur- 
chase and  use  of  the  funds  of  the  bank,  there 
would  be  ground  to  invoke  the  application  of 
the  doctrine.  But  such  was  not  the  position  of 
Geralt  to  Laflin.  The  sale  was  consummated, 
so  far  as  Laflin  was  concerned,  when  he  de- 
livered the  certificate,  with  the  power  to  trans- 
fer it,  to  the  broker.  The  latter  did  not  men- 
tion the  name  of  the  principal  for  whom  hewr> 
acting.  He  declined  to  give  it.  Laflin  had  :i 
right,  therefore,  to  treat  him  as  the  principal, 
and  if  he  was  competent  to  make  the  purcbaM 
the  sale  was  valid.  Shares  in  the  capital  stock 
of  associations,  under  the  national  banking  law, 
are  salable  and  transferable  at  the  will  of  the 
owner.  They  arc,  in  that  respect,  like  other 
personal  property.  The  statute  recognizes  this 
transferability,  although  it  authorizes  every  as- 
sociation to  prescribe  the  manner  of  their  trans- 
fer. Its  power  in  that  respect,  however,  can 
only  go  to  the  extent  of  prescribing  conditions 
essential  to  the  protection  of  the  association 
against  fraudulent  transfers  or  such  as  may  be 
designed  to  evade  the  just  responsibility  of 
the  stockholder.  It  is  to  be  exercised  reason- 
ably. Under  the  pretense  of  prescribing  the 
manner  of  the  transfer,  the  association  cannot 
clog  the  transfer  with  useless  restrictions  or 
make  it  dependent  upon  the  consent  of  the  [804 
directors  or  other  stockholders  It  is  not  nec- 
essary, however,  to  consider  wnat  restrictions 
would  be  within  its  power,  for  it  had  imposed 
none.  As  between  Laflin  and  the  broker,  the 
transaction  was  consummated  when  the  certifi- 
cate was  delivered  to  the  latter,  with  the  blank 
power  of  attorney  indorsed,  and  the  money  was 
received  from  him.  As  between  them,  the  title 
to  the  shares  then  passed;  whether  that  be 
deemed  a  legal  or  equitable  one  matters  not;  the 
right  to  the  shares  then  vested  in  the  purchaser. 
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The  entry  of  the  transaction  on  the  books  of  the 
bank,  where  stock  is  sold,  is  required,  not  for 
the  translation  of  the  title,  but  for  the  protec- 
tion of  the  parties  and  others  dealing  with  the 
bank,  and  to  enable  it  to  know  who  arc  its  stock- 
holders, entitled  to  vote  at  their  meetings  and 
receive  dividends  when  declared.  It  is  neces- 
sary to  protect  the  seller  against  subsequent  li- 
ability as  a  stockholder,  ana  perhaps  also  to  pro- 
tect the  purchaser  against  proceedings  of  the 
seller's  creditors.  Purchasers  and  creditors,  in 
the  absence  of  other  knowledge,  are  only  bound 
to  look  to  the  books  of  registry  of  the  bank. 
But  as  between  the  parties  to  a  sale,  it  is  enough 
that  the  certificate  is  delivered  with  authority 
to  the  purchaser,  or  anyone  he  may  name,  to 
transfer  it  on  the  books  of  the  company,  and 
the  price  is  paid.  If  a  subsequent  transfer  of 
the  certificate  be  refused  by  the  bank  it  can  be 
compelled,  at  the  instance  of  either  of  them. 
Bk.  v.  Lanier,  11  Wall. ,869  [78  U.  8., XX.,  1721; 
Webster  v.  Upton,  91  U.  S.,  65  [XXIII.,  884]; 
Bk. v.  SmoMey,2Covi.,Til-,G4lbertv.  Manchester 
Iron  Co.,  11  Wend.,  628;  Bk  v.  Kartright,  22 
Wend.,  862;  Sargent  v.  Int.  Co.,  8  Pick.,  90. 

The  transferability  of  shares  in  the  national 
banks  is  not  governed  by  different  rules  from 
those  which  are  ordinarily  applied  to  the  trans- 
fer of  shares  in  pther  corporate  bodies.  The 
power  of  attorney  indorsed  on  the  certificate  is 
usually  written  or  printed,  with  a  space  in  blank 
for  the  name  of  the  attorney  to  be  inserted,  for 
t  he  accommodation  of  the  purchaser.  The  sub- 
sequent filling  up  of  the  blank  by  him  with  an- 
other name,  instead  of  his  own,  as  it  may  suit 
his  convenience,  does  not  so  connect  the  vend- 
or with  the  party  named  as  to  charge  him  with 
the  lattcr's  knowledge,  and  thus  affect  the  pre- 
[805]  vious  transaction.  A  different  doctrine  would 
put  a  speedy  end  to  the  signing  of  powers  of 
attorney  in  blank.  And  instruments  of  that 
kind  are  of  great  convenience  in  the  sale  of 
shares  of  incorporated  companies,  and  are  in 
constant  use.  The  name  with  which  the  blank 
may  be  subsequently  filled  up  by  the  purchaser 
is  not,  in  practice,  regarded  as  affecting  the  pre- 
vious sale  in  any  respect,  but  as  a  matter  which 
concerns  only  the  purchaser.  It  would  be  a 
source  of  disturbance  in  business  if  any  other 
result  were  attached  by  the  law  to  the  proceed- 
ing. 

The  further  position  of  the  Receiver.that  the 
assets  of  the  bank  constituted  a  trust  fund  for 
the  benefit  of  its  creditors  and.where  wrongful- 
ly diverted,  can  be  followed  in  whosesoever 
hands  they  can  be  traced,  may,  as  the  statement 
of  a  general  doctrine,  be  admitted.  But  it  has 
no  application  to  the  cose  at  bar.  Here  no  as- 
sets of  the  bank  were  received  by  Laflin.  What 
he  received  came  from  the  broker,  the  only  per- 
son with  whom  he  dealt,  or  whom  he  knew  as 
principal  in  the  negotiation.  The  circumstance 
that  the  purchase  was  actually  in  the  interest  of 
the  bank,  though  of  that  fact  the  broker  was 
ignorant,  cannot  affect  the  tatter's  character  as 
principal,  so  far  as  Laflin  was  concerned, which 
he  bore  in  the  negotiation. 

The  whole  transaction,  on  the  part  of  Laflin, 
was  free  from  any  imputation  of  fraud.  He 
sold  his  shares  to  a  person  competent  to  pur- 
chase and  hold  them,  and  received  the  stipu- 
lated price.  It  would  be  a  perversion  of  justice 
and  of  the  ordinary  rules  governing  men  in 
See  18  Otto. 


commercial  transactions,  to  hold  the  sale,  un- 
der such  circumstances,  vitiated  by  the  relations 
of  the  purchaser  to  others,  of  which  the  seller 
had  no  knowledge,  or  any  grounds  to  entertain 
a  suspicion.  The  validity  of  the  sale  of  stock 
cannot  be  made  to  depend  upon  the  accident 
of  the  immediate  purchaser,  or  of  the  party  to 
whom  he  may  transfer  the  certificate,  m  filling 
up  the  blank  in  the  power  of  attorney  with  the 
name  of  a  person,  to  make  the  formal  transfer, 
who  is  acquainted  with  the  secret  interests  of 
others  in  the  shares  purchased.  The  validity  of 
a  sale  and  its  completeness  must  be  determined 

S>  the  relation  which  the  contracting  parties  at 
e  time  openly  bear  to  each  other. 
Of  course  the  whole  case  here  would  be 
changed  if  the  sale  by  Laflin  had  not  been  made 
in  good  faith,  but  was  made  merely  to  evade 
his  hist  responsibility  as  a  stockholder,  or  to 
work  a  fraud  upon  other  stockholders  or  cred- 
itors of  the  bank. 
Decree  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited— 106 U.  8., 221 ; 4 Hughes, 688 ;  UN. W. Rep., 
100. 


[806] 


THOMAS  THACHER,  Claimant  of  102  Pack-    [ 679] 
ages  of  Distilled  Spirits,  Plff.  in  Err., 
v. 

UNITED  STATES. 

(8ee  8.  C,  "  Thacher's  Distilled  Spirit*,"  18  Otto,  6TO- 
682.) 

Regulation*  for  making  whisky— forfeiture  of 
property. 

1.  The  Commissioner  of  Internal  Revenue  had  au- 
thority to  prescribe  regulations  for  conducting  the 
busmen  of  making  and  selling  whisky,  and  to  adopt 
forms  of  reports  as  to  the  information  which  it 
must  receive  from  the  officers  engaged  in  collecting 
the  tax,  and  the  parties  who  should  pay  the  tax. 

2.  When  the  act  has  been  done  which  the  law  de- 
clares to  work  a  forfeiture  of  the  property,  the  right 
of  the  Government  to  seize  the  property  and  assert 
the  forfeiture,  attaches  at  once  and  may  be  pursued 
by  the  Government  whenever  and  In  whose  hands 
soever  that  property  may  be  found. 

[No.  182.] 

Submitted  Jan.  5, 1881.  Decided  Apr.  SI,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  fully  stated  by  the  court. 
Mtmrs.  Thomas  Harland  and  Cornelius  A. 
Runkle,  forplaintiff  in  error. 

Messrs.  Cnavrlea  Devens,  Atty-Oen.,  and 
Edwin  B.  Smith,  Asst.  Atty-Oen.,  for  defendant 
in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  case  before  us  originated  in  an  informa- 
tion filed,  in  the  District  Court  for  the  South- 
ern District  of  New  York  against  certain  pack- 
ages of  distilled  spirits,  by  the  district  attorney, 
as  forfeited  by  reason  of  a  violation  of  the  reg-  f 680] 
ulations  of  the  Commissioner  of  Internal  Rev- 
enue concerning  the  tax  on  distilled  spirits. 

Section  8249  of  the  Revised  Statutes  author- 
izes that  officer  "To  prescribe  rules  and  regula- 
tions to  secure  a  uniform  and  correct  inspec- 
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tion,  weighing,  marking  and  gauging  of  spir- 
its." One  of  the  regulations  established  under 
this  authority  says  that: 

"  Whenever  any  rectifier  proposes  to  empty 
any  spirits  for  the  purpose  of  rectifying,  puri- 
fying, refining,  redistilling  or  compounding  the 
same,  he  will  file  with  the  collector  a  notice  or 
statement  giving  the  number  of  casks  or  pack- 
ages; the  serial  number  of  each;  the  number  of 
wine  and  proof  gallons  in  each;  the  kind  of 
stumps  and  serial  numbers  of  each;  the  particu- 
lar name  of  such  spirits  as  known  to  the  trade; 
the  proof ;  by  whom  produced;  the  district  where 
produced;  by  whom  inspected  and  the  date  of 
inspection." 

It  is  made  the  duvy  of  the  gaugers  to  inspect, 
brand  and  stamp  all  spirits  required  by  law  to 
be  inspected,  of  which  returns  are  to  be  made 
daily  in  duplicate  to  the  assessor  and  collector, 
containing  a  true  account  in  detail  on  Form  No. 
59. 

The  information,  after  reciting  the  seizure  of 
the  spirits  and  alleging  that  they  had  formerly 
been  owned  by  one  Bensberg,  alleges: 

"  That  said  Bensberg,  while  his  ownership  of 
said  spirits  continued, and  with  the  purpose  and 
intention  of  obtaining  the  issue  to  him  of  stamps 
for  rectified  spirits,  to  be  placed  upon  certain 
other  spirits  upon  which  the  tax  had  not  been 
paid,  and  for  the  purpose  of  evading  said  tax, 
and  enabling  him  to  dispose  of  the  latter  men- 
tioned spirits  without  compliance  with  any  re- 
quirement of  law  respecting  them,  falsely  made 
returns  to  the  collector  of  the  collection  district 
aforesaid  upon  Form  122  aforesaid;  that  the 
spirits  first  above  mentioned  were  emptied  for 
rectification  upon  his  premises  aforesaid,  and 
the  stamps,  marks  and  brands  thereupon  effaced 
and  obliterated,  and  that  said  Bensberg,  then 
and  there,  by  means  of  a  bribe  of  money  for 
that  purpose,  paid  by  said  Bensberg  to  a  certain 
United  States  gauger,  who  was  then  and  there 
charged  with  the  duty  of  inspecting  the  empty- 
ing of  packages  of  spirits  for  rectification  upon 
the  premises  aforesaid,  and  of  making  his  cer- 
tificate relating  thereto,  as  set  forth  in  Form  122 
aforesaid,  and  of  making  a  report  relating  there- 
to to  said  collector  upon  a  form  duly,  by  the 
commissioner  aforesaid,  according  to  law,  for 
f  68 1 1  that  P111!*036  prescribed,  and  known  as  Form  59, 
'  *  whereof  a  copy  is  hereto  annexed  and  marked 
B,  induced  said  gauger  to  make  his  certificate 
upon  Form  122  as  aforesaid,  and  the  return 
upon  Form  59  aforesaid,  tliat  the  packages  of 
spirits  first  above  mentioned  were  emptied  upon 
said  premises,  and  the  stamps, marks  and  brands 
upon  them  effaced  and  obliterated,  while  in 
truth  and  in  fact  such  returns,  Forms  122  and 
59,  and  said  certificate,  were  wholly  false,  and 
said  packages  were  not  emptied,  or  said  stamps, 
marks  or  brands  effaced  or  obliterated;  but,  on 
the  contrary  thereof,  said  packages  were  subse- 
quently shipped  and  delivered  to  the  claimant 
in  this  action,  and  said  Bensberg  then  and  there 
conveyed  to  said  claimant  all  the  right,  title 
and  interest  therein  which  he  could  convey  in 
view  of  the  facts  hereinbefore  alleged,  against 
the  form  of  the  statutes  of  the  United  States  in 
such  case  provided." 

On  demurrer  to  this  information,  judgment 
was  rendered  for  the  United  States  in  the  dis- 
trict court,  which  was  affirmed  on  a  writ  of  er- 
ror by  the  circuit  court. 
536 


The  Revised  Statutes,  section  8451  is  as  follows: 
"Every  person  who  simulates  or  falsely  or 
fraudulently  executes  or  signs  any  bond,  per- 
mit, entry  or  document  required  by  the  provis- 
ions of  the  internal  revenue  laws,  or  by  any  reg- 
ulations made  in  pursuance  thereof,  or  who  pro- 
cures the  same  to  be  falsely  or  fraudulently  exe- 
cuted, or  who  advises,  aids  in  or  connives  at 
such  execution  thereof,  shall  be  imprisoned  for 
a  term  not  less  than  one  year  nor  more  than  five 
years,  and  the  property  to  which  such  false 
and  fraudulent  instrument  relates  shall  be  for- 
feited." 

It  is  objected  by  counsel  for  the  claimant  of 
the  whisky,  that  the  regulation  in  question  is 
unauthorized  by  the  statute.  But  we  see  no 
just  ground  for  such  a  proposition. 

The  internal  revenue  law  is  very  specific  in 
the  details  of  that  which  is  necessary  to  prevent 
fraud,  especially  in  regard  to  the  tax  on  whisky 
and  tobacco,  and  it  was  still  found  necessary  to 
authorize  the  bureau,  which  had  charge  of  the 
collection  of  that  tax,  to  prescribe  regulations 
for  conducting  the  business  of  making  and  sell- 
ing whisky,  and  to  adopt  forms  of  reports  in  [682] 
the  information  which  it  must  receive  from  the 
officers  engaged  in  collecting  the  tax,  and  the 
parties  who  should  pay  the  tax. 

The  rule  in  question  seems  to  be  a  reasonable 
one,  and  within  the  purview  of  the  power  con- 
ferred. 

After  all,  the  essence  of  the  charge  against 
Bensberg  is  that  he  defrauded  the  government 
out  of  the  tax  justly  due,  and  that  he  did  it  by 
the  fraudulent  use  of  these  forms  and  in  viola- 
tion of  the  regulations. 

It  is  also  urged. that  the  offense  which  he 
committed  had  relation  to  the  other  whisky  on 
which  he  placed  the  stamps  fraudulently  ob- 
tained. The  answer  to  this  is,  that  while  both 
packages  were  properly  stamped,  the  fraud 
was  committed  in  obtaining  stamps  on  a  false 
certificate  of  emptying  the  casks  now  seized, 
and  a  false  certificate  of  the  gauger  to  that  ef- 
fect in  violation  of  the  regulation  on  that  sub- 
ject. We  are  of  opinion  that  it  was  in  regard 
to  the  whisky  now  seized  that  the  false  entry 
was  made,  and  the  forfeiture  attached  to  it. 

Though  claimant's  counsel  sets  up  the  inno- 
cence of  the  present  claimant  in  regard  to  the 
fraud  or  any  knowledge  of  it,  it  can  hardly  be 
necessary  at  this  day  to  reconsider  the  doctrine, 
that  when  the  act  has  been  done  which  the  law 
declares  to  work  a  forfeiture  of  the  property, 
the  right  of  the  Government  to  seize  the  pro^. 
erty,  and  assert  the  forfeiture,  attaches  at  once 
ana  may  be  pursued  by  the  Government  when- 
ever, and  in  whose  hands  soever  that  property 
may  be  found.  See  Hendereon't  Distilled  Spir- 
its,  14  Wall.,  44  [81  U.  8.,  XX.,  8151. 

Hit  judgment  of  the  Circuit  Court  u  affirmed. 
True  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Clted-108  D.  8.,  188. 


HARVEY  P.  WILMOT,  Ptff.  in  Err., 
v. 

ENOCH  R.  MUDGE  et  al. 
(SeeS.  C,  13  Otto,  217-221.) 
Composition  between  a  bankrupt  and  Am  credit- 
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Tne  proceeding  for  composition  between  a  bank- 
rupt and  his  creditors,  under  the  Act  of  1874,  is  a 
proceed!  ng  in  bankruptcy  under  the  Bankrupt  A  * 
and  debts  created  by  fraud  will  not  be  dtocharg 
under  it  No  debt  created  by  a  fraud  shall  be  d 
charged  by  any  proceedings  in  bankruptcy. 
[No7247] 

Argued  Mar.  81,  and  Apr.  1, 1881.  Decided 
Apr.  26,  1881. 

F ERROR  to  the  Superior  Court  of  the  Com 
mon wealth  of  Massachusetts. 
The  case  is  fully  stated  by  the  court. 
Messrs.  James  B.  Richardson,  Edward 
Avery  and  Edwin  B.  Hale,  for  plaintiff  in  error: 
"Creditors  here"  (in  composition),  "plainly 
means  all  persons  wLo  have  provable  debts  in 
bankruptcy." 

judge  Lowell  Ex  pari*,  TrafUm,  2  Lowell, 
Dec,  506;  In  re  SchwanJC.  C.),  15 Bk.  Reg., 
830;  Bamberg  v.  Stern (N.  Y.C.  P.),  18 Bk.  Reg., 
74;  Wells  v.  Lamprey.58  N.  H.  (Sup.  Ct. ),  16 
Bk.  Reg.,  205;  In  re  Shajer,  17  Bk.  Reg.,  116. 

The  claim  of  defendants  in  error  arose  on 
a  contract,  and  the  amount  of  it  was  a  certain 
and  definite  one,  for  goods  for  an  agreed  price, 
and  correctly  stated  on  the  debtor's  statement 
produced  at  the  meeting  of  his  creditors.  That 
they  did  not  attend  these  meetings  at  the  court, 
or  sign  the  confirmation,  did  not  make  them 
any  the  less  creditors  of  the  debtor. 
In  re  Lissberger  (C.  C),  18  Bk.  Reg.,  287. 
There  is  nothing  in  section  17,  indicating  that 
the  word  "  creditors"  there  is  applicable  to,  or 
used  to  describe  persons  other  than  those  it  is 
ordinarily  used  to  describe. 

"A  creditor  is  one  who  has  a  legal  claim 
against  another." 
(Abb.  L.  Die,  821.) 

If  the  defendants  in  error  could  have  proved 
their  claim,  they  were  "creditors"  of  said 
debtor. 

In  re  Scott,  etc.,  15  Bk.  Reg.,  74;  Williams, 
Bankr.,  2d  ed.,  161;  In  re  Badger,  18 Bk.  Reg., 
252;  In  re  Jordan,  2  Fed.  Rep.,  819,  and  cases 
cited. 

The  provisions  for  composition  contained  in 
section  17,  of  the  Act  of  June  22, 1874,  and 
section  5117  ox  the  Revised  Statutes,  are  not  to 
be  regarded  or  considered  ao  contemporaneous 
statutes,  or  as  having  been  passed  by  the  same 
Congress.  The  latter  is  the  expression  of  the 
Legislative  will  and  policy  in  1867,  and  the 
former  the  expression  of  that  will,  seven  years 
later,  by  another  Congress. 

The  conditions  of  the  debtor's  relief  in  one 
are  not  the  same  as  in  the  other;  nor  is  the  re- 
lief or  result  the  same,  but  very  different.  A 
discharge  is  a  thing  which  may  be  set  up,  like 
the  Statute  of  Limitations,  in  bar  of  an  action. 
Composition  is  a  satisfaction  and  extinguish- 
ment of  the  debt. 

In  Wells  v.  Lamprey  (supra),  the  Supreme 
Court  of  that  State  said,  referring  to  one  who 
had  made  a  composition  with  his  creditors,  un- 
der section  17,  "  He  was  not  discharged,  but 
has  settled  with  his  creditors  the  same  as  if  he 
had  gone  to  each  one  separately." 

In  re  Lissberger,  18  Bk.  Reg.,  289,  Chief 
Justice  Waite  says,  "  The  special  provision  in 
the  composition  Act  was  not  intended  as  a  sub- 
stitute for  this  part  of  the  general  Bankrupt 
Act,"  and  that  the  pro  rata  payment  is  for  the 
satisfaction  of  the  debts,  and  not  as  a  dividend 
from  the  estate  in  bankruptcy. 
See  18  Otto- 


in  re  OdeU,  16  Bk.  Reg.,  501;  In  re  Becket, 
2  Woods,  178;  In  re  Ldkiger,  1  A  M.,  Insolv- 
ency Ct.  Rep.,  149;  In  re  Morris,  19  Bk.  Reg., 
114;  In  re  Proby,  17  Bk.  Reg.,  175;  In  re  Bag- 
ley.  19 Bk.  Reg.,73;  InreHaskcU,  HBk.  Reg., 
164:  In  re  Morris,  19  Bk.  Reg.,  115;  Bredauer 
v.  Brown,  L.  R.,  8  App.  Cas.,  700,  House  of 
Lords;  U.  S.  v.  Fisher,  2  Cranch,  859 ;  In  re 
Lewis  v.  U.  8.,  14  Bk.  Reg.,  65. 

Messrs.  Bern.  F.  Brooks,  Joshua  D.  Ball  and 
Moorfleld  Story,  for  defendants  in  error: 

A  claim  for  damages  caused  by  deceit  is  not 
a  debt. 

Montgomery  v.  Bucyrus  Machine  Work*.  92 
U.  S.,  257  (XXIII.,  656) ;  Donaldson  v.  Far- 
well,  98  U.  S.,  681  (XXIII.,  998) ;  Stewart  v. 
Emerson,  52  N.  H.,  801. 

The  fact  that  they  might  have  affirmed  the 
sale,  and  treated  the  claim  as  a  debt,  is  imma- 
terial. 

OoodUtle  v.  North,  2  Doug.,  588;  Parker  v. 
Norton,  6  T.  R.,  695;  Parker  v.  Crole,  2  M.  <fc 
P.,  150;  Dusar  v.  Murgatroyd,  1  Wash.,  18. 

If  provable  at  all,  it  must  be  as  a  claim  for 
damages  on  account  of  goods  wrongfully  taken. 

Even  if  the  claim  is  provable,  it  to  a  debt  crea- 
ted by  the  fraud  of  the  bankrupt,  and  to  such 
a  debt  the  composition  is  no  bar. 

The  language  of  the  Revised  Statutes  is:  No 
debt  created  by  the  fraud  *  *  of  the  bankrupt, 
*  *  shall  be  discharged  by  proceedings  in  bank- 
ruptcy," where  the  original  Acts  used  the  words 
"  shall  be  discharged  under  this  Act." 

This  declaration  of  what  the  original  words 
meant,  makes  it  clear  that  Congress  intended 
that  no  proceedings  in  bankruptcy  would  re- 
lieve the  debtor  from  the  consequences  of  his 
fraud. 

No  reason  has  been  suggested  for  supposing 
that  Congress  intended  to  give  a  composition 
any  greater  effect  than  a  discharge. 

The  view  of  the  defendants  in ,  error  is  sup- 
ported by  the  Supreme  Courts  of  New  York, 
Massachusetts  ana  New  Jersey. 

Libbey  v.  Strasburger,  21  N.  Y.  8.  C.  (14 
Hun.),  120;  Mudge  v.  Wilmot,  124  Mass.,  493; 
Leggett  v.  Barton,  40  N.  J.  L.,  88;  Argall  v. 
Jacobe,  21  Hun,  114. 

The  opposite  view  has  been  adopted  by  the 
Supreme  Court  of  New  Hampshire,  the  District 
Court  of  New  Jersey,  and  the  District  Court  of 
the  Southern  District  of  New  York. 

Wells  v.  Lamprey,  16  Bk.  Reg.,  205;  In  re 
Shafer,  17  Bk.  Reg.,  116;  In  re  Badger,  18  Bk. 
252. 


Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Superior  Court 
of  Massachusetts,  to  which  the  record  of  the 
case  had  been  remitted  from  the  Supreme  Court 
of  that  State. 

The  bill  of  exceptions,  on  which  the  case  was 
heard  in  the  Supreme  Court,  shows  that  Mudge 
and  others  brought  their  action  against  Wilmot 
in  the  superior  court,  in  tort,  for  false  repre- 
sentations made  in  order  to  induce  plaintiffs  to 
sell  him  certain  goods,  and  the  damages  claimed 
were  the  value  of  the  goods.  Wilmot  denied 
the  false  representations,  and  also  pleaded  a 
composition  order  of  the  District  Court  of  the 
United  States,  and  his  offer  to  pay  to  plaintiffs 
what  was  due  them  under  the  composition. 
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The  case  was  tried  by  the  court  without  a 
jury,  who  found  for  plaintiffs  and  gave  judg- 
ment for  the  agreed  price  of  the  goods. 

The  Suprr-me  Court  of  Massachusetts  affirmed 
the  judgment,  of  the  superior  court  on  all  points. 

The  only  question  we  can  consider  is  wheth- 
er the  composition  and  the  order  of  the  court 
thereon  is  a  discharge  of  the  liability  of  plaint- 
iff in  error  on  account  of  the  cause  of  action  on 
which  he  was  sued  in  this  case. 

The  Supreme  Court  of  Massachusetts  held 
that  it  was  not  such  a  discharge,  because  the 
action  was  founded  on  a  fraud. 

Section  5117  of  the  Revised  Statutes  enacts 
that  "  No  debt  created  by  the  fraud  or  embez- 
zlement of  the  bankrupt,  or  by  his  defalcation 
as  a  puolic  officer,  or  while  acting  in  any  fidu- 
ciary character,  shall  be  discharged  by  proceed- 
ings in  bankruptcy;  but  the  debt  may  be  proved , 
and  the  dividend  thereon  shall  be  a  payment  on 
tccount  of  such  debt."  The  phraseology  of  the 
12181  original  Statute  of  Bankruptcy,  of  1887,  was, 
that  no  such  debt  "shall  be  discharged  under 
this  Act;  "  and  an  argument  is  made  that  while 
such  debt  might  not  dc  discharged  under  the 
Act  of  1867,  it  might  be  under  the  composition 

Sovided  for  by  the  Act  of  1874,  because  the 
Iter  was  a  different  Act.  We  are  of  opinion 
that  the  language  of  the  Revised  Statutes  ex- 
presses the  true  construction  of  the  Act  of  1867, 
namely:  that  no  such  debt  should  be  discharged 
by  the  proceedings  which  the  Bankrupt  Law  of 
the  United  States  authorized.  The  language 
adopted  in  the  Act  of  1867  was  appropriate,  be- 
cause that  was  the  only  Bankrupt  Act  then  in 
existence,  and  established  a  complete  system  in 
itself.  When  the  Revised  Statutes  came  to  be 
enacted,  many  amendments  had  been  made  to 
the  original  Act,  and  as  none  of  them  were  sup- 
posed to  affect  the  principle  that  debts  founded 
in  fraud  should  not  be  discharged  by  bankrupt 
proceedings,  it  was  proper  to  say  so. 

The  Act  of  1874  introduced  the  systeiu  of 
composition  which,  when  the  proposal  of  the 
bankrupt  to  pay  a  certain  proportion  of  his 
debts  had  been  accepted  by  a  majority  in  num- 
ber and  three  fourths  in  value  of  the  creditors, 
and  confirmed  by  the  signatures  of  the  parties 
and  approved  by  the  court,  it  "  8hall  be  bind- 
ing on  all  the  creditors  whose  names  and  ad- 
dresses, and  the  amounts  of  the  debts  due  to 
them,  are  shown  in  the  statement  of  the  debtor 
produced  at  the  meeting,  at  which  the  resolu- 
tion shall  have  been  passed,  but  shall  not  affect 
or  prejudice  the  rights  of  any  other  creditor." 
18  Stat,  at  L.,  pt  8,  p.  188,  sec.  17.  Everything 
was  done  which  this  Act  required  to  bring 
Mudge  &  Co.  within  its  provisions.  They  did 
not,  however,  take  part  in  the  meeting  which 
passed  the  composition  resolution,  nor  did  they 
accept  the  sum  which  by  the  terms  of  the  com- 
jx)sition  they  were  entitled  to  receive,  though 
they  had  been  included  in  the  bankrupt's  list  of 
creditors  and  received  notice  of  the  composition 
meeting. 

Their  counsel  relies  solely  on  the  proposition, 
that  as  their  claim  against  the  bankrupt  arises 
out  of  his  fraudulent  representations  to  them 
in  purchasing  the  goods,  their  debt  is  not  dis- 
charged by  this  composition,  nor  by  any  other 

12191  proceeding8  in  bankruptcy. 

1  J  To  this  it  is  answered  that  proceedings  in 
composition  are  not  proceedings  in  bankruptcy, 
588 


but  are  so  far  distinct,  that  they  constitute  a 
compromise  and  release  of  the  debtor,  by  virtue 
of  the  provision  which  declares  them  binding 
on  both  parties. 

It  is  said  to  be  an  accord  and  satisfaction. 
But  this  requires  the  voluntary  assent  of  the 
creditor,  which  in  this  case  was  not  given. 

Next  it  is  said  that  the  17th  section  of  the 
Act  of  1874  [18  Stat,  at  L.,  188],  which  provides 
for  this  composition,  is  not  in  pari  materia  with 
the  bankrupt  law,  and  is  a  new  and  independent 
mode  of  distributing  the  bankrupt's  assets  and 
releasing  him  from  his  debt,  and  is  not  a  part  of 
the  proceedings  under  the  bankrupt  law. 

We  do  not  understand  that  there  is  any 
power  in  the  debtor  to  invoke  this  remedy  until 
proceedings  in  bankruptcy  have  been  com- 
menced by  him  or  against  him  under  the  bank- 
rupt law. 

Nor  can  the  district  court  make  the  necessary 
order  establishing  the  composition,  except  in  a 
case  of  regular  bankruptcy  proceedings,  either 
voluntary  or  involuntary.  The  composition 
proceeding  is,  therefore,  apart  of  the  bankrupt 

Eroceedings,  and  is  one  of  the  modes,  which  the 
inkrupt  law  authorizes, of  releasing  the  debtor 
and  securing  to  his  creditors  an  equal  share  of 
his  means 

The  section  itself,  17  of  the  Act  of  1874,  is 
one  of  many  sections  amending  the  bankrupt 
law  in  numerous  particulars,  and  is  declared  to 
bean  amendment  of  section  48  of  the  original 
Act  of  1887. 

We  are  very  clear,  therefore,  that  the  provis- 
ion for  composition  is  a  proceeding  in  bank- 
ruptcy under  the  bankrupt  Act,  whether  refer- 
ence be  had  to  the  language  of  the  Act  of  1867 
or  of  the  Revised  Statutes,  that  debts  created 
by  fraud  shall  not  be  discharged  under  it  See, 
opinion  of  Ch.  Justice  Waite  In  re  Holmes,  15 
Blatchf.,  170. 

But  the  Act  of  1874,  which  contains  the  pro- 
vision for  composition,  is  later  in  date  than  the 
Act  of  1867  or  the  Revised  Statutes,  for  as  to 
the  latter  it  must  be  so  held,  though  both  were 
actually  passed  at  the  same  session  of  Congress, 
and  if  the  later  Act  is  in  conflict  with  the  older, 
so  that  they  cannot  be  reconciled,  the  last  must 
prevail.  In  other  words,  it  is  a  repeal,  pro  tanto, 
of  the  first  Act. 

That  this  is  the  true  view  of  the  several  pro-  I  *»OJ 
visions  of  the  statutes  referred  to,  is  strongly 
urged  by  counsel  for  plaintiff  in  error,  on  ac- 
count of  the  positive  language  of  the  latest  en- 
actment: "The  provisions  of  a  composition 
accepted  by  such  a  resolution  in  pursuance  of 
this  section  shall  be  binding  on  all  the  creditors 
whose  names  and  addresses  and  the  amount  of 
the  debts  due  to  whom  are  shown  in  the  state- 
ment of  the  debtor  produced  at  the  meeting  at 
which  the  resolution  shall  have  been  passea." 

It  is  conceded  that  the  defendants  in  error 
came  within  the  terms  of  this  provision,  and  it 
is  insisted  they  must  be  bound  by  the  composi- 
tion. We  admit  the  apparent  force  of  the  logic. 
But,  as  we  have  already  said,  these  several 
statutes,  sections  and  provisions  are  to  be  con 
strued  as  parts  of  one  entire  system  of  bankrupt 
law.  No  positive  enactment  found  in  one  part 
of  it  is  to  be  considered  as  repealed  by  another 
unless  it  be  by  express  language,  or  by  necessa- 
ry implication.  The  provision  that  no  debt  cre- 
ated by  a  fraud  shall  be  discharged  by  any 

108  U.  S. 

Google 


Digitized  by 


1880. 


O  scan  tan  v.  W.  R.  Arms  Co. 


261-278 


proceedings  in  bankruptcy  is  a  very  positive  and 
clear  statement  of  a  principle,  applicable  as  well 
to  such  proceedings  authorized  after  as  before 
this  special  one  was  enacted.  The  resolution  of 
composition  is  a  proceeding  in  bankruptcy. 
Cnn  it  be  binding  on  the  parties  within  the 
meaning  of  the  Act  and  not  discharge  the  claims 
of  all  who  come  within  its  terms? 

If  those  to  be  affected  by  it  are  such  as  hold 
claims  that  may  be  discharged  by  bankrupt 
proceedings,  then  all  are  bound  by  it.  But  if 
there  is  a  person  who  has  proved  his  debt,  and 
who  for  the  purpose  of  receiving  a  dividend  de- 
clared in  the  usual  mode  is  a  proper  party  to 
the  general  proceeding,  but  whose  claim  is  at 
the  same  time  one  which,  though  provable  in 
bankruptcy,  cannot  be  discharged  by  the  bank- 
rupt law,  we  do  not  see  why  the  composition 
may  not  be  binding  on  others  and  not  on  him. 
There  is  no  injustice  nor  any  difficulty  in  re- 
straining the  language  of  the  composition  sec- 
tion, as  regards  its  binding  force,  to  persons 
whose  debts  are  capable  of  being  discharged  by 
the  bankrupt  law. 

If  a  certain  class  of  debts  cannot  be  dis- 
charged by  proceedings  in  bankruptcy,  then 
they  cannot  be  discharged  by  this  proceeding, 
for  it  is  a  proceeding  in  bankruptcy.  If  all  oth- 
er debts  may  be  discharged  by  a  composition  in 
bankruptcy,  then  the  debtor  and  the  other  cred- 
itors get  its  benefit  and  are  bound  by  it,  while 
the  one  whose  debt  may  not  be  thus  discharged 
does  not.  He  neither  takes  its  benefit  nor  is  he 
bound  by  it. 

In  this  manner  both  provisions  of  the  bank- 
rupt law  can  stand  and  be  consistent.  Thus 
construed,  there  is  no  conflict  between  them 
and  each  has  its  appropriate  sphere  of  operation 
and  the  effect  which  the  law-makers  intended. 

The  rules  of  construing  statutes  in  like  cases 
with  the  present  are  so  well  understood  as  to 
need  no  citation  of  authorities.  They  are:  First, 
that  effect  shall  be  given  to  all  the  words  of  a 
statute,  where  this  is  possible  without  a  conflict; 
and  Second,  that,  as  regards  statutes  in  pari  ma- 
teria of  different  dates,  the  last  shall  repeal  the 
first  only  when  there  are  express  terms  of  re- 
peal, or  where  the  implication  of  repeal  is  a 
necessary  one.  When  repeal  by  implication  is 
relied  on  it  must  be  impossible  for  both  provis- 
ions under  consideration  to  stand,  because  one 
necessarily  destroys  the  other.  If  both  can 
stand  by  any  reasonable  construction,  that  con- 
struction must  be  adopted.  We  think  that 
which  we  have  already  suggested  reconciles  the 
two  provisions  without  doing  violence  to  either. 
Numerous  decisions  of  respectable  courts  arc 
cited  by  counsel  on  each  side.  Several  of  these 
are  in  conflict  with  each  other.  None  of  these 
courts  are  of  higher  authority  than  the  one  which 
rendered  the  judgment  we  are  now  renewing, 
124  Mate.,  498,  and  at  it  concurs  with  our  own 
views,  it  is  affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  8up.  Court,  U.  8. 

Cfted-105  U.8.,  12,  «B;  88  N.  Y-  Wl :  87  N.  Y„  118; 
41  Am.  Rep.,  868. 
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Verdict  on  counsel's  opening— pleading—foreign 
contracts — contract  to  bribe. 

1.  The  trial  court  may  direct  a  verdict  for  the  de- 
fendant upon  the  opening  statement  of  the  plaint- 
iff's counsel. 

2.  The  illegality  of  the  contract  In  suit  can  be  con- 
sidered, although  not  affirmatively  pleaded. 

8.  Contracts  permissible  by  other  countries  are  not 
enforolble  in  our  courts,  if  they  contravene  our 
laws,  our  morality  or  our  policy. 

4.  A  contract  to  bribe  or  corruptly  influence  of- 
ficers of  a  foreign  government  will  not  be  enforced 
in  the  courts  of  thfe  country- 

[No.  262.] 

Argued  Apr.  7,  8, 11, 12,  1881.  Decided  Apr  JIB, 
1S81. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  fully  stated  by  the  court. 
Messrs.  Theodore  W.  Dwiirht,  Richard 

O'Gorman  and  Hermon  H.  Shook,  for  plaint- 
iff in  error: 

Illegality  was  a  defense  uiat  should,  by  every 
rule  of  legal  pleading,  have  been  set  up  in  the 
plea.  See,  Hill  v.  MendenhaU,  21  Wall.,  458, 
465  (88  U.  S.,  XXII  .,  616),  and  the  course  of 
reasoning  on  p.  455  (616)  by  the  Ohief  Justice; 
also  Schulenberg  v.  Hamman,  21  Wall.,  59 
(88  U.  8.,  XXII.,  554). 

The  cause  was  treated  by  the  Circuit  Judge 
as  strictly  a  case  under  the  federal  practice, 
there  having  been  a  declaration  filed,  and  the 
general  issue  pleaded.  The  correct  rule  is,  that 
ft  is  governed  by  the  New  York  Code  of  Pro- 
cedure. 

R.  S.,  U.S.,  sec.  914;  Bennett  v.  Md.  Ins.  Co., 
17  Alb.  L.  Jour.,  868 (Northern  Dist.  of  N.  Y); 
Lewis  v.  Qould,  18  Blatchl,  216;  Bills  v.  B.  B. 
Co.,  18  Blatchf.,  227;  Nudd  v.  Burrows,  91  U. 
S.,  426  (XXTII,  286);  B.  B.  Co.  v.  Horst,  98 
U.  8.,  291  (XXIII.,  898). 

Illegality  under  this  rule  is  new  matter,  and 
must  be  set  up  in  the  answer. 

Cummins  v.  Barkalote,  1  Abb.  App.  Dec., 
479,  485;  McKyring  v.  Bull,  16  N.  Y,  297. 

The  cases  in  this  court  admit  the  propriety 
of  employing  a  professional  man  for  a  contin- 
gent compensation,  to  present  a  claim  before  a 
Board  of  Commissioners,  to  adjust  demands 
against  a  foreign  government.  The  fee  was  a 
stipulated  percentage  on  the  amount  recovered. 
Wylie  v.  Coze,  15  How.,  415. 

The  same  rule  was  applied  to  a  proceeding 
before  a  commissioner  to  adjust  claims  against 
the  Choctaw  Nation,  under  a  Treaty  with  the 
United  States. 

Wright  v.  Tebbitts,  91 U.  S.,  252 (XXIII.,  820). 

This  rule  was  applied  to  the  presentation  of 
a  claim  pending  against  the  United  States,  in 
one  of  the  executive  departments. 

Stanton  v.  Embrey, 98U.  S. ,  548  (XXIII.  ,988). 

The  case  of  Tool  Co.  v.  Norris,  69  U.  S.,  54 
(XVII.,  870),  was  explained  in  this  case  on  p. 
557  (985),  as  being  "A  contract  for  an  employ- 
ment to  improperly  influence  public  agents  ir 
the  performance  of  their  public  duties. 
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Sublimated  theories  have  prevailed  in  some 
jurisdictions  preventing  attorneys  from  making 
an  agreement  with  any  client  for  contingent 
compensation.  These  rules  are  based  on  a  sup- 
posed public  policy. 

These  authorities  have  been  wisely  rejected 
here,  as  being  unnecessarily  restrictive,  even 
when  the  attorney  is  employed  for  his  client  to 
transact  legal  business  as  between  him  and  the 
government.  Such  rules  of  public  policy  are 
purely  artificial,  changing  their  complexion 
vith  the  hue  of  the  sky,  where  they  are  sought 
to  be  enforced.  Would  not  a  rule  excluding  all 
brokerage  be  equally  artificial  and  unwise? 

The  case  of  Pourtailes  Oorgier  v.  Morrit,  7 
C.  B.  (N.  S.),  588,  is  one  where  a  person  of  in- 
fluence in  Switzerland  was  employed  for  a  com- 
pensation to  procure  a  railway  concession  from 
the  government.  There  was  no  intimation  by 
the  court  that  the  transaction  was  illegal,  al- 
though the  promise  turned  out  to  be  for  past 
services  and,  for  that  reason,  without  consider- 
ation. 

Reference  may  be  made  here  to  the  expres- 
sions of  the  English  Master  of  the  Rolls  in  a  late 
case.  "It  must  not  be  forgotten  that  you  are 
not  to  extend  arbitrarily  those  rules  which  say 
that  a  given  contract  is  void  as  being  against 
public  policy,  because  if  there  is  one  thing 
which  more  than  another, public  policy  requires, 
it  is  that  men  of  full  age  and  competent  under- 
standing shall  have  the  utmost  liberty  of  con- 
tracting, and  that  their  contracts,  when  entered 
into  freely  and  voluntarily,  shall  be  held  sa- 
cred; and  shall  be  enforced  by  courts  of  justice. 
Therefore,  you  have  this  paramount  public  pol- 
icy to  consider — that  you  are  not  lightly  to  in- 
terfere with  this  freedom  of  contract." 

Printing  &  Num.  Reg.  Co.  v.  Sampson,  L.  R., 
19,  Eq.,  462,  465. 

The  claim  of  the  plaintiff  in  error  is  sustained 
by  the  following  decisions  in  the  New  York 
Court,  some  of  which  have  been  rendered  since 
the  decision  in  this  court  of  the  Tool  Co.  v.  Nor- 
rit,  and  in  view  of  that  decision. 

Sedgwick  v.  Stanton,  14  N.  T.,  289;  Cummin* 
v.  Barkalow,  1  Abb.  App.  Dec.,  479;  Lyon  v. 
Mitchell,  86  N.  Y.,  285;  Southard  v.  Boyd,  51 
N.  Y.,  177;  SicJiardv.  Ouintard,  51 N.  Y.,686; 
Howland  v.  Coffin,  47  Barb.,  658;  Brown  v. 
Brown,  84  Barb.,  588;  Sturgis  v.  Nav.  Co.,  8  J. 
&  8.  (85  N.  Y.  8uper.  Ct.)  251;  Mills  v.  Mills, 
40  N.  Y.,  548;  Rose  v.  Truax,  21  Barb.,  861. 

If,  however,  the  court  should  be  of  opinion 
that  the  case  of  Tool  Co.  v.  Norris,  is  to  be  ac- 
cepted as  law  in  the  broadest  interpretation  that 
can  be  put  upon  the  language  in  its  head  note, 
we  confidently  insist  that  it  cannot  be  applied 
to  the  Turkish  Government  or  the  Sultan  of 
Turkey.  Although  it  must  be  admitted  that 
the  contract  in  suit  is  p.  New  York  contract,  yet 
the  main  contract  upon  which  it  acted  was  a 
Turkish  one.  If  any  rule  of  public  policy  was 
violated,  it  was  a  rule  of  Turkish  policy.  The 
act  to  be  done  must  have  been  opposed  to  Turk- 
ish interests. 

Messrs.  Arthur  O.  Sedgwick  and  Edmund 
Randolph  Robinson,  for  defendant  in  er- 
ror: 

The  question  does  not  depend  upon  rules  of 
pleading.  The  objection  is  one  which  it  is  the 
duty  of  the  court  itself  to  raise  in  the  interest 
of  sound  morals  and  the  due  administration  of 
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justice.  And  this  duty  would  not  be  in  any 
manner  affected,  even  by  express  stipulation  on 
the  part  of  the  defendant  to  waive  the  objection ; 
still  leas  by  implication  that  he  intended  to 
waive  it,  derived  by  the  court  from  his  omission 
to  plead  it  specially. 

(^ppeUv.HaU,7Wtia.  542 (74 U.S., XIX. ,244.) 

The  rules  of  law  applied  by  this  court  to  con- 
tracts like  that  in  question,  are  as  well  settled 
as  they  are  stringent. 

The  leading  cases  on  the  subject  are:  Tool  Co. 
v.  Norris,  2  Wall.,  45  (69  U.  8.,  XVTJ.,  868); 
Trist  v.  Child,  21  Wall.,  441  (88  U.  8.,  XXH, 
628),  and  Meguire  v.  Corwine,  101  U.  8.,  108 
(XXV  899) 

In  Mills  v. Mills,  40  N.  Y.,  548,  the  Courtof 
Appeals  of  New  York  lays  down  precisely  the 
same  rules. 

In  Fuller  v.  Dame,  18  Pick.,  472,  the  Supreme 
Court  of  Massachusetts  asserted  the  same  doc- 
trine, extending  to  the  case  of  a  private  corpo- 
ration. 

One  of  the  earliest  English  cases  on  this  sub- 
ject was  Norman  v.  Cole,  8  Esp.,  258. 

No  Nation  is  bound  to  enforce  or  recognize 
any  contract  which  is  injurious  to  its  own  in- 
terests, policy  of  morals,  or  is  of  pernicious  ex- 
ample to  its  own  subjects. 

Story,  Conf.  L.,  sees.  244, 258;  8  Burge,  Com. 
Col.  and  For.  Law,  779;  Greenwood  v.  Curtis, 
6  Mass.,  358. 

Sedgwick,  J.,  in  the  course  of  an  opinion  not 
actually  delivered  but  printed  with  the  report 
of  the  case,  said:  "  It  is  pertinent  to  remark, 
that  where  a  contract  is  immoral,  or,  as  it  is 
more  technically  termed,  malum  in  se,  a  dis- 
cussion about  any  lex  lad  is  nugatory.  It  is 
only  by  the  comity  of  Nations  that  an  action 
arising,  not  between  subjects  of  a  particular  sov- 
ereignty, and  without  its  limits,  can  be  sustained 
by  its  courts  acting  within  those  limits.  *  *  *  * 
But  it  would  be  carrying  our  courtesy  too  far 
to  enforce  the  execution  of  contracts  in  them- 
selves vicious.  No  foreign  Nation  can  justly 
require  and  no  civility  demands  that  judges- 
should  thus  become  the  panders  of  iniquity." 

De  Sobry  v.  Be  Laistre,  2  Har.  &  J..  191, 228. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  the  sum  of  [262] 
$186,000,  alleged  to  be  due  to  the  plaintiff  up- 
on a  contract  with  the  defendant,  as  commis- 
sions on  the  sales  of  fire  arms  to  the  Turkish 
government,  effected  through  his  influence. 
The  defendant  pleads  the  general  issue.  At  the 
time  the  transactions  occurred,  out  of  which 
this  action  has  arisen,  the  plaintiff  was  Con- 
sul-Oeneral  of  the  Ottoman  Government  at  the 
Port  of  New  York.  The  defendant  is  a  Cor- 
poration ,  created  under  the  laws  of  Connecticut. 
The  action  was  originally  commenced  in  the 
Supreme  Court  of  New  York,  and  on  motion 
of  the  defendant,  was  removed  to  the  Circuit 
Court  of  the  United  States.  When  it  was 
called  for  trial,  and  the  jury  was  impaneled, 
one  of  the  plaintiff's  counsel,  as  preliminary  to 
the  introduction  of  testimony,  stated  to  the 
court  and  jury  the  issues  in  the  case,  and  the 
facts  which  they  proposed  to  prove.  From 
such  statement,  it  appeared  that  the  sales,  for 
which  commissions  were  claimed  by  the  plaint- 
iff, were  made  whilst  he  was  an  officer  of  the 
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Turkish  Government, and  through  the  Influence 
which  he  exerted  upon  its  agent,  sent  to  this 
entry  to  examine  and  report  in  regard  to  the 
purchase  of  arms.  The  particulars  of  the  serv- 
ices rendered  will  be  more  fully  mentioned 
hereafter.  It  is  sufficient  now  to  say  that  the 
defendant,  considering  that  the  facts  which  the 
plaintiff  proposed  to  prove,  showed  that  the 
contract  was  void  as  being  corrupt  in  itself , and 
prohibited  by  morality  and  public  policy,  upon 
which  no  recovery  could  be  had,  moved  the 
court  to  direct  the  jury  to  render  a  verdict  in  its 
favor.  The  court  thereupon  inquired  of  the 
plaintiffs  counsel  if  they  claimed  or  admitted 
that  the  statements  which  had  been  made 
were  true,  to  which  they  replied  in  the  affirma- 
tive. Argument  was  then  had  upon  the  mo- 
tion, after  which  the  court  directed  the  jury 
to  find  a  verdict  for  the  defendant,  which  was 
[  263 ]  accordingly  done.  Judgment  being  entered  up- 
on it,  the  case  was  brought  to  this  court  for 
review.  The  reversal  of  the  judgment  is  sought 
for  alleged  errors  of  the  court  below  in  three 
particulars: 

1.  In  directing  a  verdict  for  the  defendant 
upon  the  opening  statement  of  the  plaintiff's 
counsel; 

2.  In  holding  that  the  question  of  the  ille- 

Sility  of  the  contract  could  be  considered  in 
e  case,  the  same  not  having  been  specially 
pleaded;  and, 

8.  In  adjudging  that  the  contract  set  forth 
in  the  opening  statement  was  illegal  and  void. 

Each  of  these  grounds  will  be  carefully  ex- 
amined. 

1.  Several  reasons  are  presented  against  the 
power  of  the  court  to  direct  a  verdict  upon  the 
statement  of  the  facts  which  the  plaintiff  pro- 
posed to  prove,  that  might  be  more  properly 
urged  against  its  exercise  in  particular  cases. 
The  power  of  the  court  to  act  in  the  disposition 
of  a  trial  upon  facts  conceded  by  counsel,  is 
as  plain  as  Its  power  to  act  upon  the  evidence 
produced.  The  question  in  either  case  must  be 
whether  the  facts,  upon  which  it  is  called  to  in- 
struct the  jurv.be  clesi  iy  established.  If  a  doubt 
exists  as  to  the  statement  of  counsel,  the  court 
will  withhold  its  directions,  as  where  the  evi- 
dence is  conflicting,  and  leave  the  matter  to  the 
determination  of  the  jury. 

In  the  trial  of  a  cause,  the  admissions  of  coun- 
sel, as  to  matters  to  bo  proved,  are  constantly  re- 
ceived and  acted  upon.  They  may  dispense 
with  proof  of  facts  for  which  witnesses  would 
otherwise  be  called.  They  may  limit  the  de- 
mand made  or  the  set-off  claimed..  Indeed,  any 
fact  bearing  upon  the  issues  involved,  admitted 
by  counsel,  may  be  the  ground  of  the  court's 
procedure,  equally  as  if  established  by  the  clear- 
est proof ;  and  if,  in  the  progress  of  a  trial, 
either  by  such  admission  or  proof,  a  fact  is  de- 
veloped which  must  necessarily  put  an  end  to 
the  action,  the  court  may,  upon  its  own  mo- 
tion or  that  of  counsel,  act  upon  it  and  close 
the  case.  If,  on  a  trial  for  homicide,  to  take  an 
illustration  suggested  oy  counsel,  it  should  ap- 
pear from  the  opening  statement  that  the  ac- 
cused had  been  pardoned  for  the  offense  charged, 
[204]  it  would  be  a  waste  of  time  to  listen  to  the  evi- 
dence of  bis  original  criminality;  for  if  estab- 
lished he  would  still  be  entitled  to  his  dis- 
charge by  force  of  the  pardon.  So,  in  a  civil 
See  18  Otto. 


action,  if  it  should  appear  from  the  opening 
statement  that  it  is  brought  to  obtain  compen- 
sation for  acta  which  the  law  denounces  as  cor- 
rupt and  immoral,  or  declares  to  be  criminal, 
such  as  attempts  to  bribe  a  public  officer  or  to 
evade  the  revenue  laws  or  to  embezzle  the  pub- 
lic funds,  the  court  would  not  hesitate  to  close 
the  case  without  delay.  Of  course  in  all  such 
proceedings  nothing  should  be  taken,  without 
full  consideration,  against  the  party  making  the 
statement  or  admission.  He  should  be  allowed 
to  explain  and  qualify  it,  so  far  as  the  truth 
will  permit;  but  if,  with  such  explanation  and 
qualification,  it  should  clearly  appear  that  there 
could  be  no  recovery,  the  court  should  not  hesi- 
tate to  so  declare  and  give  such  direction  as  will 
dispose  of  the  action. 

Here  there  were  no  unguarded  expressions 
used,  nor  any  ambiguous  statements  made. 
The  opening  counsel  was  fully  apprised  of  a'J 
the  facts  out  of  which  his  client  s  claim  origi- 
nated, and  seldom  was  a  case  opened  with 
greater  fullness  of  detail.  He  dwelt  upon  and 
reiterated  the  statement  of  the  fact  which  con- 
stituted the  ground  of  the  court's  action  in  di- 
recting a  verdict  for  the  defendant,  namely: 
that  it  was  Oscanyan's  influence  alone  which 
controlled  the  agent  of  the  Turkish  Govern- 
ment, and  for  the  use  of  that  influence  the  de- 
fendant had  agreed  to  give  the  compensation 
demanded;  that  is  to  say,  that,  whilst  an  officer 
of  the  Turkish  Government,  the  plaintiff  had 
stipulated  for  a  commission  on  contracts  ob- 
tained from  it  through  his  personal  influence 
over  its  agent  Had  the  case  been  pending  in 
a  court  of  some  of  the  States,  or  in  an  English 
court,  a  nonsuit  would  have  been  ordered,  if 
the  facts  stated  had  been  deemed  fatal  to  tfat 
action.  Involuntary  nonsuits  not  being  allow 
ed  in  the  Federal  Courts,  the  course  adopted 
was  the  proper  proceeding.  The  difference  in 
the  two  modes  is  rather  a  matter  of  form  than 
of  substance,  except  in  the  case  of  a  nonsuit  a 
new  action  may  be  brought;  whereas,  in  the 
case  of  a  verdict  the  action  is  ended,  unless  e 
new  trial  be  granted  either  upon  motion  or  up 
on  appeal. 

The  language  of  this  court  in  numerous  cases 
is  in  accordance  with  these  views,  though  used 
with  reference  to  directing  a  verdict  after  evi- 
dence is  received.  But,  as  already  stated,  it  can- 
not make  any  difference  as  to  the  power  of  the 
court,  whether  the  facts  be  developed  bv  the  evi-  \ 265 J 
dence,  or  be  admitted  by  counsel.  In  Merck.  Bk. 
v.  State  Bk.  it  appeared:,  that,  upon  the  evidence 
on  behalf  of  the  plaintiff  being  closed,  the  de- 
fendant's counsel  moved  the  court  below  to  in 
struct  the  jury  that  it  was  not  sufficient  to  en- 
able them  to  find  a  verdict  for  the  plaintiff. 
The  instruction  was  given  and  the  jury  found 
for  the  defendant.  And  the  case  being  brought 
here  on  writ  of  error,  this  court  said,  speaking 
through  Mr.  Justice  Swayne:  "According  to 
the  settled  practice  in  the  Courts  of  the  United 
States,  it  was  proper  to  give  the  instruction  if  it 
were  clear  the  plaintiff  could  not  recover.  It 
would  have  been  idle  to  proceed  further,  when 
such  must  be  the  inevitable  result.  The  prac- 
tice is  a  wise  one;  it  saves  time  and  costs;  it  gives 
the  certainty  of  applied  science  to  the  results  of 
judicial  investigation;  it  draws  clearly  the  line 
which  separates  the  province  of  the  judge  and 
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. .  and  fixes,  where  it  belongs,  the  responsi- 
lity  which  should  be  assumed  by  the  court. " 
10  WalL,  887  [77  U.  8.,  XIX.,  1015]. 

In  Pieasants  v.  Fant,  this  court,  speaking  of 
a  case  where  the  evidence  was  insufficient  to  Jus- 
tify a  verdict,  and  where  it  would  be  the  duty 
of  the  court  below  to  set  it  aside  and  grant  a  new 
trial,  said,  speaking  through  Mr.  Justice  Mille* : 
"  Must  the  court  go  through  the  idle  ceremony, 
in  such  a  case,  of  submitting  to  the  jury  the  tes- 
timony on  which  the  plaintiff  relies,  when  it  is 
clear  to  the  judicial  mind  that  if  the  jury  should 
find  a  verdict  in  favor  of  plaintiff,  that  verdict 
would  be  set  aside  and  a  new  trial  had?  Such 
a  proposition  is  absurd  and,  accordingly,  we 
bold  the  true  principle  to  be  that  if  the  court  is 
satisfied  that,  conceding  all  the  inferences  which 
the  jury  could  draw  from  the  testimony,  the  evi- 
dence is  insufficient  to  warrant  a  verdict  for  the 
plaintiff,  the  court  should  say  so  to  the  jury." 
22  Wall.,  122  [89  U.  S.,  XXlL,  7881. 

In  R.  R.  Co.  v.  Fraloff,  it  was  claimed  by  the 
company  that  the  court  below  erred,  in  not  giv- 
ing a  peremptory  instruction  for  a  verdict  in  its 
favor.  But  this  court,  whilst  holding  the  posi- 
tion untenable,  said,  speaking  through  Mr.  Jus- 
tice Harlan:  "  Had  there  been  no  serious  con- 
troversy about  the  facts,  and  had  the  law,  upon 
12661  *he  undisputed  evidence,  precluded  any  recov- 
ery whatever  against  the  company,  such  an  in- 
struction would  have  been  proper."  100  U.S., 
26  [XXV.,  688]. 

Indeed,  there  can  be,  at  this  day,  no  serious 
doubt  that  the  court  may  at  any  time  direct  a 
verdict  when  the  facts  are  undisputed,  and  that 
the  iury  should  follow  such  direction.  The 
maxim,  that  questions  of  fact  are  to  be  submit- 
ted to  the  jury  and  not  to  be  determined  by  the 
court,  is  not  violated  by  this  proceeding  any 
more  than  by  a  nonsuit  in  a  state  court,  where 
the  plaintiff  fails  to  make  out  his  case.  The  in- 
tervention of  the  jury  is  required  only  where 
some  question  of  fact  is  controverted. 

Our  conclusion,  therefore,  is  that  the  first  po- 
sition of  the  plaintiff  is  not  well  taken. 

The  suggestion  in  the  argument,  that  the  coun- 
sel who  made  the  opening  had  been  called  into 
the  case  only  two  days  before  the  trial  and  was 
not,  therefore,  fully  prepared  to  open  it,  does 
not  merit  consideration.  In  the  first  place,  the 
record  does  not  show  that  any  application  was 
made  to  the  court  for  a  postponement  of  the 
trial  on  that  ground;  in  the  second  place,  two 
days  ought  to  nave  been  ample  time  for  the  coun- 
sel to  acquaint  himself  with  the  essential  facts 
of  the  case;  and  in  the  third  place,  no  new  fact 
is  even  now  mentioned  that  would  have  mate- 
rially changed  his  statement. 

2.  The  position  of  the  plaintiff,  that  the  ille- 
gality of  the  contract  in  suit  cannot  be  noticed 
because  not  affirmatively  pleaded.does  not  strike 
us  as  having  much  weight.  We  should  hardly 
deem  it  worthy  of  serious  consideration  had  it 
not  been  earnestly  pressed  upon  our  attention 
by  learned  counsel.  The  theory  upon  which  the 
action  proceeds  is  that  the  plaintiff  bas  a  con- 
tract, valid  in  law,  for  certain  services.  What- 
ever shows  the  invalidity  of  the  contract  shows 
that  in  fact  no  such  contract  as  alleged  ever  ex- 
isted.* The  general  denial  under  the  Code  of 
Procedure  of  New  York,  or  the  general  issue  at 
common  law,  is,  therefore,  sustained  by  proof 
of  tbe  .invalidity  of  the  transaction  which  is  des- 
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ignated  in  the  complain '.  or  declaration  as  a  con- 
tract. 

Whilst,  however,  at  the  common  law,  under 
the  general  issue  in  assumpsit,  it  was  always  ad- 
missible to  give  in  evidence  any  matter  which 
showed  that  the  plaintiff  never  had  a  valid  cause  rMT1 
of  action,  in  practice  many  other  matters  were  l*07i 
allowed  under  that  plea,  such  as  went  to  the  dis- 
charge of  the  original  cause  of  action , and  showed 
that  none  subsisted  at  the  commencement  of  the 
suit;  such  as  payment,  release,  accord  md  sat- 
isfaction, and  a  former  recovery,  ary.  excuses 
for  non-performance  of  the  contract;  and  also 
that  it  had  become  impossible  or  illegal  to  per- 
form it.  1  Chit.  PI.,  498;  Craig  v.  Mo.,  4  Pet., 
410-426;  Edson  v.  Weston,  7  Cow.,  278;  Young 
v.  RummeU,  2  Hill,  478.  It  followed  that  there 
were  many  surprises  at  the  trial,  by  defenses 
which  the  plaintiff  was  not  prepared  to  meet. 
The  English  courts,  under  the  authority  of  an 
Act  of  Parliament  passed  in  the  reign  of  Will- 
iam the  4th .adopt cd  rules  which,  to  some  extent , 
corrected  the  evils  arising  from  this  practice  of 
allowing  defenses  under  the  general  issue  which 
did  not  go  directly  to  the  validity  of  the  original 
cause  of  action.  And  the  Code  of  Procedure  of 
New  York  did  away  entirely  with  the  practice 
in  that  State,  and  required  parties  relying  upon 
anything  which,  admitting  the  original  exist- 
ence of  the  cause  of  action,  went  to  show  its  dis- 
charge— such  as  a  release  or  payment  or  other 
matter— to  plead  it  specially,  in  order  that  the 
plaintiff  might  be  apprised  of  the  grounds  of  de- 
fense to  the  action.  We  do  not  understand  that 
the  Code  makes  any  other  change  in  the  matters 
admissible  under  the  general  denial. 

But  if  we  are  mistaken  in  this  view  of  the  sys- 
tem of  procedure  adopted  in  New  York,  and  of 
the  defenses  admissible  according  to  it  under 
a  general  denial  in  an  action  upon  a  contract, 
our  conclusion  would  not  be  changed  in  the  pres- 
ent case.  Here  the  action  is  upon  a  contract 
which,  according  to  the  view  of  the  Judge  who 
tried  the  case,  was  a  corrupt  one,  forbidden  by 
morality  and  public  policy.  We  shall  hereafter 
examine  into  the  correctness  of  this  view.  As- 
suming for  the  present  that  it  was  a  sound  one, 
the  objection  to  a  recovery  could  not  be  obviated 
or  waived  by  any  system  of  pleading,  or  even  by 
the  express  stipulation  of  the  parties.  It  was 
one  which  the  court  itself  was  bound  to  raise  in 
the  interest  of  the  due  administration  of  justice. 
The  court  will  not  listen  to  claims  founded  upon 
services  rendered  in  violation  of  common  de- 
cency, public  morality  or  the  law.  History  fur- 
nishes instances  of  robbery,  arson  and  other 
crimes  committed  for  hire.  If,  after  receiving 
a  pardon,  or  suffering  the  punishment  imposed 
upon  him,  the  culprit  should  sue  the  instigator 
of  the  crime  for  the  promised  reward,  if  we  may 
suppose  that  audacity  could  go  30  far,  the  court 
would  not  hesitate  a  moment  in  dismissing  his 
case  and  sending  him  from  its  presence,  what- 
ever might  be  the  character  of  the  defense.  It 
would  not  be  restrained  by  defects  of  pleading 
nor,  indeed,  could  it  be  by  the  defendant's 
waiver,  if  we  may  suppose  mat  in  such  a  mat- 
ter it  would  be  offered.  What  is  so  obvious  in 
a  case  of  such  aggravated  criminality  as  the  one 
supposed,  is  equally  true  in  all  cases  where  the 
services  for  which  compensation  is  claimed  are 
forbidden  by  law  or  condemned  by  public  de- 
cency or  morality. 
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This  doctrine  was  applied  by  this  court  in 
Hall  v.  CoppeU,  reported  in  7th  Wallace,  542 
\14  U.  S.,  XIX.,  244].  In  that  case,  CoppeU 
was  the  acting  British  Consul  in  New  Orleans, 
and  during  the  late  civil  war  entered  into  a 
contract  with  one  Hall,  by  which  the  latter 
agreed  to  furnish  him  with  sundry  bales  of  cot- 
ton, which  he  was  to  cause  to  be  protected  from 
seizure  by  our  forces  and  transported  to  New 
Orleans,  and  there  disposed  of  to  the  best  ad- 
vantage, he  to  receive  one  third  of  the  profits 
for  his  compensation.  For  breach  of  this  con- 
tract, he  sued  Hall,  who  set  up  that  the  con- 
tract was  against  public  policy  and  void,  and 
also  a  reconventional  demand  or  counter  claim 
for  damages  for  a  breach  of  the  contract  by 
CoppeU.  On  the  trial,  the  court  below,  among 
other  things,  instructed  the  jury  that  if  the 
contract  was  illegal,  the  iUegahty  had  been 
waived  by  the  reconventional  demand  of  the 
defendant,  but  this  court  said,  speaking  through 
Mr.  Justice  Swayne,  that  the  instruction  "Was 
founded  upon  a  misconception  of  the  law.  In 
r.nch  cases,"  he  added,  "  there  can  be  no  waiver. 
The  defense  is  aUowed,  not  for  the  sake  of  the 
defendant  but  of  the  law  itself.  The  principle 
is  indispensable  to  the  purity  of  its  administra- 
tion. It  wiU  not  enforce  what  it  has  forbidden 
and  denounced.  The  maxim,  Ex  dolo  malo  non 
oritur  actio,  is  limited  by  no  such  qualification. 
The  proposition  to  the  contrary  strikes  us  as 
hardly  worthy  of  serious  refutation.  Whenever 
the  illegality  appears,  whether  the  evidence 
[269]  comes  from  one  side  or  the  other,  the  disclosure 
is  fatal  to  the  case.  No  consent  of  the  defend- 
ant can  neutralize  its  effect.  A  stipulation  in 
the  most  solemn  form,  to  waive  the  objection, 
would  be  tainted  with  the  vice  of  the  original 
contract,  and  void  for  the  same  reasons.  Wher- 
ever the  contamination  reaches,  it  destroys.  The 
orinciple  to  be  extracted  from  aU  the  cases  is, 
•hat  the  law  will  not  lend  its  support  to  a  claim 
founded  upon  its  violation."  See,  also  Molman 
v.  Johnson,  1  Cowp. ,  848. 

Approving  of  the  doctrine  so  weU  ef "Teased 
in  this  citation,  our  conclusion  is  that  the  sec- 
ond position  of  the  plaintiff  is  not  weU  taken. 

8.  We  are  brought,  then,  to  the  considera- 
tion of  the  contract  upon  which  tk?  anion  is 
founded.  This  is  given  in  the  opening  state- 
ment of  the  plaintiff,  with  full  particulars  of 
the  services  rendered.  We  need  only  repeat  its 
essential  portions.  As  already  mentioned,  he 
was,  at  the  time,  Consul-General  of  the  Otto- 
man Government  at  the  Port  of  New  York. 
For  many  years  previously  to  1869  he  had  re- 
sided in  the  United  States,  and  was  familiar 
with  our  language.  In  that  year  the  Turkish 
Government  sent  Rustem  Bey,  an  officer  of 
high  rank  in  its  service,  to  the  United  States  to 
examine  and  report  in  regard  to  the  purchase 
of  arms  and  machinery  for  its  use.  He  was  a 
friend  of  the  plaintiff;  had  known  him  many 
vears,  and  their  relations  were  intimate.  On 
his  arrival  in  this  country  he  made  the  plaint- 
iff' j  office  his  headquarters,  and  there  all  his  in- 
terviews and  negotiations  with  the  manufact- 
urers of  arms  were  had,  and,  as  he  did  not 
speak  English,  these  interviews  and  negotia- 
tions were  conducted  through  the  plaintiff. 
The  manufacturers  soon  became  aware  of  the  re- 
/atkv  of  the  men  to  each  other,  and  accordingly 
opened  a  correspondence  wi»>»  »he  plaintiff,  or 
See  18  Ono. 


waited  upon  him,  to  secure  lus  influence  with 
the  Bey  in  presenting  their  arms.  Among 
others,  Winchester,  the  president  of  the  Win- 
chester Repeating  Arms  Company,  of  Connec- 
ticut, the  defendant  here,  sought  an  introduc- 
tion to  him,  and  the  scene  is  thus  narrated: 
"  Said  Mr.  Winchester  to  Oscanyan, « Will  you 
be  kind  enough  to  call  the  attention  of  Rustem 
Bey  to  my  repeating  rifle?'  '  Well,'  said  Oscan- 
yan, '  Mr.  Winchester,  I  am  receiving  commis- 
sions from  all  parties  for  that  favor,  and  I  ex- 
pect commissions  for  my  services,  and  that  is 
one  of  the  ways  by  which  I  make  my  liveli- 
hood; if  you  can  compensate  me,  if  you  can 
remunerate  me  by  giving  me  commissions,  I  [27C 
will  use  my  influence  for  you  and  do  all  I  can 
for  you.' '  Very  well,'  said  Mr.  Winchester,  'that 
is  all  right.  You  shall  have  whatever  commis- 
sions we  deem  proper,  and  we  will  talk  the  mat- 
ter over  and  agree  upon  that.'  Accordingly, 
Oscanyan  showed  the  Winchester  repeating  rifle 
to  Rustem  Bey,"  who  was  not  pleased  with  it 
but,  through  Oscanyan's  influence,  was  induced 
to  send  samples  of  it  to  Constantinople. 

In  January,  1870,  the  Bey  received  instruc- 
tions from  the  Turkish  Minister  of  Ordnance  to 
examine  and  report  upon  the  Spencer  gun. 
These  instructions  were  given  because  the 
Turkish  Government  had  heard  that  the  Unit- 
ed States  had  a  large  number  of  these  guns 
on  hand  which  they  desired  to  dispose  of.  They 
immediately  became  known  to  Oscanyan  ana, 
as  he  had  agreed  with  Winchester  to  press  the 
claims  of  the  Winchester  gun,  he  at  once  pro- 
ceeded to  use  his  influence  with  the  Bey  to  con- 
demn the  Spencer  gun.  The  opening  statement 
says  that  "  He  raised  all  manner  of  objections 
that  he  could,  and  he  finally  did  succeed  in  in- 
ducing/' the  Bey  to  put  it  aside.  Then  he  brought 
out  a  Winchester  gun,  a  sample  of  which  he  al- 
ways kept  in  his  office  for  the  very  purpose, 
whenever  opportunity  offered,  of  presenting  its 
claims.  It  appears,  however,  that  the  Bey  did 
not,  from  the  first,  like  that  gun,  and  for  that 
reason,  continues  the  opening  statement,  "  Os- 
canyan had  to  use  all  his  ingenuity  and  skill 
and  perseverance  and  patience  "  to  get  him  to 
look  at  it  at  all,  but  finally  he  succeeded  in  set- 
ting him  to  recommend  the  purchase  of  a  thou- 
sand of  them  for  the  use  of  the  imperial  body- 
guard. This,  said  the  plaintiff's  counsel,  was 
done  by  the  Bey,  "  in  order  to  please  Oscanyan," 
knowing  the  fact  that  he  had  an  arrangement 
with  the  defendant  for  a  commission  on  the 
sale.  Accordingly  the  Bey  reported  to  the  Turk- 
ish Government  condemning  the  Spencer  gun 
and  recommending  the  purchase  of  the  Win- 
chester repeating  arms.  Soon  afterwards  Os- 
canyan informed  Winchester  of  what  he  had 
done,  when  the  latter  remarked  that  he  would 
have  allowed  Oscanyan  the  same  commissions 
on  the  Spencer  guns  as  on  the  others.  Oscan- 
yan replied  that  the  United  States  had  *•  I"  e_ 
number  of  them  on  hand,  and  if  the  Bey  had  [271 
reported  favorably  on  that  gun  the  Turkish 
Government  would  have  ordered  them  direcUy 
from  the  United  States  Government.  It  was 
that  reason,  said  Oscanyan,  which  "weighed 
on  my  mind  "  to  persuade  the  Bey  to  condemn 
the  gun. 

In  February,  1870,  the  Bey  received  fresh  in- 
structions to  inquire  into  and  report  upon  -the 
price  of  twenty  thousand  repeating  arms  and  to 
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send  fresh  sampler.  Oscanyan  soon  learned  of. 
this  and  immediately  telegraphed  for  Winches- 
ter, who  arrived  at  his  office  on  the  following 
day,  when  Oscanyan  informed  him  that  he  had 

£it  an  order  for  twenty  thousand  guns,  or  an 
quiry  for  the  price  of  twenty  thousand,  and 
thought  he  could  get  an  order  tor  one  hundred 
thousand.  He  then  called  Winchester's  atten- 
tion to  an  objection  raised  by  the  Bey  relating 
to  the  spring  of  the  magazine  of  the  rifle,  and 
advised  him  to  meet  it;  and  this  advice  was 
acted  upon.  Soon  afterwards  Winchester,  as 
president  of  the  Company,  put  in  writing  his 
agreement  with  Oscanyan,  to  give  ten  per  cent 
upon  all  sales  of  arms  of  the  Company  made  to 
or  by  the  latter  to  the  Ottoman  Government, 
provided  that  such  sales  were  made  at  prices  and 
upon  terms  having  his  approval.  This  was 
dated  on  the  4th  of  March,  1870.  On  the  fol- 
lowing day  a  box  of  fresh  samples  was  for- 
warded to  the  Turkish  Minister  of  Ordnance 
at  Constantinople  and,  after  a  delay  of  some 
months  for  the  receipt  of  the  cartridges,  a  trial 
of  them  was  had  with  a  favorable  result.  Writ- 
ten contracts  between  the  defendant  and  the 
Turkish  Government  followed;  one  made  No- 
vember 9, 1870,  for  arms  to  the  amount  of  $530,- 
000,  and  another  made  August  19,  f87i,  for 
arms  to  the  amount  of  $840,000. 

The  plaintiff  claims  that  these  contracts  were 
procured  through  the  recommendations  which 
by  his  influence  were  made  by  Rustem  Bey. 
His  counsel  stated  this  in  his  opening  and  de- 
clared that  no  other  person  had  possessed  any 
influence  in  effecting  the  sales.  It  is  for  the  use 
of  this  influence  that  the  contract  in  suit  was 
made  and  compensation  is  now  demanded.  The 
question  then  arises:  is  this  contract  one  which 
the  court  will  enforce  ?  We  have  no  hesitation 
in  answering  it  in  the  negative.  The  contract 
was  a  corrupt  one  ;  corrupt  in  its  origin  and 
corrupting  in  its  tendencies.  The  services  stip- 
ulated and  rendered  were  prohibited  by  con- 
siderations of  morality  and  policy  which  should 
prevail  at  all  times  and  in  all  countries,  and 
without  which  fidelity  to  public  trusts  would 
be  a  matter  of  bargain  and  sale  and  not  of  duty. 

In  the  first  place  the  plaintiff  was,  at  the 
time,  an  officer  of  the  Turkish  Government. 
As  its  Consul -General  at  the  Port  of  New  York 
he  was  invested  with  important  functions  and 
entitled  to  many  privileges  by  the  law  of  Na- 
tions. It  is  not  necessary  here  to  state  with  any 
particularity  the  functions  and  privileges  at- 
tached to  the  consular  office.  These  will  be 
found  in  any  of  the  approved  treatises  on  inter- 
national law. 

It  is  enough  to  observe  that  a  consul  is  an  of- 
ficer commissioned  by  bis  government  for  the 
protection  of  its  interests,  and  those  of  its  citi- 
zens or  subjects;  and  whilst  he  is  sometimes  al- 
lowed, in  christian  countries,  to  engage  in  com- 
mercial pursuits,  he  is  so  far  its  public  agent 
and  commercial  representative,  that  he  is  pre- 
cluded from  undertaking  any  affairs  or  assum- 
ing any  position  in  conflict  with  its  interests  or 
its  policy.  By  some  governments  he  is  invest- 
ed—in the  absence  of  a  minister  or  ambassador 
to  represent  them— with  diplomatic  powers ; 
and,  as  between  their  citizens  or  subjects,  may 
also  exercise  judicial  functions.  By  all  govern- 
ments his  representative  characteris  recognized, 
and  for  that  reason  certain  exemptions  and 
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privileges  are  granted  to  him.  In  the  Consti- 
tution of  the  United  States,  consuls  are  classed 
with  ministers  and  ambassadors  in  the  enum- 
eration of  parties  whose  cases  are  subject  to  the 
original  jurisdiction  of  the  Supreme  Court.and 
in  the  Treaty  with  the  Ottoman  Empire, author- 
ity  is  given  to  it  to  appoint  consuls  in  the  United 
States. 

It  was  stated  in  the  argument  that  the  office 
held  by  the  plaintiff  was  an  honorary  one, created 
especially  as  an  evidence  of  the  high  regard  en- 
tertained for  him  by  the  government  of  bis 
country,  as  if  the  objection  to  his  claim  of  a 
right  to  exact  a  commission  on  contracts  with 
it,  made  through  his  influence,  was  obviated  by 
the  fact  that  he  received  no  salary  for  the  dis- 
charge of  bis  official  duties.  Assuming  the  of- 
fice to  have  been  purely  an  honorary  one,  wo 
do  not  perceive  how  this  circumstance  could  in 
any  respect  alter  his  relations  to  that  govern- 
ment. If  conferred  as  a  mark  of  honor,  the 
fact  would  seem  to  impose  upon  him  increased  [ 273] 
obligation  to  avoid  any  departure  from  the  tine 
of  duty.  The  members  of  Parliament  in  En- 
gland receive  no  pay  for  their  services,  and  the 
expenses  of  many  official  positions,  in  this  and 
other  countries,  exceed  the  compensation  al- 
lowed to  the  incumbents;  but  this  circumstance 
would  not  excuse,  much  less  justify,  them  in 
sacrificing  the  public  interests  for  individual 
gains  or  profits.  All  such  positions  are  trusts 
to  be  exercised  from  considerations  of  duty  and 
for  the  public  good.  Whenever  other  consid- 
erations are  allowed  to  intervene  and  control 
their  exercise,  the  trust  is  perverted  and  the 
community  suffers.  The  plaintiff,  it  is  true, 
was  not  the  purchasing  agent  of  the  Turkish 
Government,  but  he  was  its  honored  officer, 
upon  whose  fidelity  to  its  interests  it  had  a  right 
to  rely  in  any  advice  which  he  might  give  t-> 
its  agent.  But  so  far  from  justifying  this  con- 
fidence, the  only  motive  upon  which  he  appears 
to  have  acted  was  the  hope  of  gain  to  himself 
by  high  commissions  on  the  sales  effected.  As 
justly  remarked  by  the  judge  who  tried  the  case, 
the  benefits  which  would  inure  to  the  govern- 
ment of  which  he  was  the  commercial  repre- 
sentative, do  not  seem  to  have  entered  into  the 
considerations  which  influenced  his  mind. 

But,  independently  of  the  official  relation  of 
the  plaintiff  to  his  government,  the  personal  in- 
fluence which  he  stipulated  to  exert  upon  an- 
other officer  of  that  government  was  not  the 
subject  of  bargain  and  sale.  Personal  influence- 
to  be  exercised  over  an  officer  of  government,  in 
the  procurement  of  contracts,  as  Justly  observed 
by  counsel,  is  not  a  vendible  article  in  our  sys- 
tem of  laws  and  morals,  and  the  Courts  of  the 
United  States  will  not  lend  their  aid  to  the  vend- 
or to  collect  the  price  of  the  article.  Numer- 
ous adjudications  to  this  effect  are  found  in  the 
state  and  federal  courts.  This  is  true  when  the 
vendor  holds  no  official  relations  with  the  gov- 
ernment, though  the  turpitude  of  the  transac- 
tion becomes  more  glaring  when  he  is  also  its 
officer. 

In  Tool  Co.  v.  Norrit,  reported  in  the  2d  of 
Wallace,  45  [69  U.  8.,  XVII.,  868],  this  court 
held  that  an  agreement  for  compensation  to  pro- 
cure a  contract  with  the  government  to  furnish 
its  supplies  was  against  public  policy  and  could 
not  be  enforced.  That  was  a  case  where  the 
compensation  was  made  contingent  upon  suc- 
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...  cess  in  procuring  the  contract  and,  as  we  shall 
1*7*1  hereafter  show,  should  be  distinguished  from 
agreements  for  services  in  presenting  informa- 
tion on  the  subject  for  the  consideration  of  the 
government.  It  was  a  case  where  nothing  was 
to  be  paid  if  no  contract  was  obtained,  and  if 
obtained  the  compensation  was  to  be  proportion- 
ate  to  its  extent.  In  deciding  the  case,  the 
court  said:  "Considerations  as  to  the  most  ef- 
ficient and  economical  mode  of  meeting  the 
public  wants  should  alone  control  in  this  respect 
the  action  of  every  department  of  government. 
No  other  consideration  can  lawfully  enter  into 
the  transaction,  so  far  as  the  government  is  con- 
cerned. Such  is  the  rule  of  public  policy,  and 
whatever  tends  to  introduce  any  other  elements 
into  the  transaction  is  against  public  policy. 
That  agreements  like  the  one  under  consid- 
eration have  this  tendency,  is  manifest.  They 
tend  to  introduce  personal  solicitation  ana 
personal  influence  as  elements  in  the  procure- 
ment of  contracts,  and  thus  directly  lead  to  in- 
efficiency in  the  public  service  ana  to  unneces- 
sary expenditures  of  the  public  funds.  *  * 
*  *  All  agreements  for  pecuniary  considera- 
tions to  control  the  business  operations  of  the 
government  or  the  regular  administration  of 
Justice,  or  the  appointment  to  public  offices,  or 
the  ordinary  course  of  legislation,  are  void  as 
against  public  policy,  without  reference  to  the 
question  whether  improper  means  are  contem- 
plated or  used  in  their  execution.  The  law 
looks  to  the  general  tendency  of  such  agree- 
ments, and  it  closes  the  door  to  temptation  by 
refusing  them  recognition  in  any  of  the  courts 
of  the  country." 

In  this  case  the  doctrine  of  the  court  in  Mar- 
shall v.  B.  B.  Co.,  reported  in  16th  Howard, 
314,  was  emphasized.  There  compensation 
was  claimed  by  the  plaintiff  for  services  ren- 
dered in  procuring  the  passage  of  a  law  by  the 
Legislature  of  Virginia,  upon  a  contract  that  if 
the  law  was  not  passed,  or,  if  passed,  was  not 
accepted  and  adopted  or  usea  by  the  stock- 
holders, no  compensation  should  be  allowed. 
It  was  held  that  the  contract  was  void  as  against 
public  policy.  The  court,  speaking  through 
Mr.  Justice  Grier,  said:  "  Bribes  in  the  shape 
of  high  contingent  compensation  roust  neces- 
sarily lead  to  the  use  of  improper  meads  and  the 
exercise  of  undue  influence.  Their  necessary 
consequence  is  the  demoralization  of  the  agent 
who  covenants  for  them  ;  he  is  soon  brought 
1*751  *°  Dp^eve  tnat  any  means  which  will  produce 
J  so  beneficial  a  result  to  himself  are  4  proper 
means;'  and  that  a  share  of  these  profits  may 
have  the  same  ehect  of  quickening  the  percep- 
tions and  warming  the  zeal  of  influential  or 
'careless'  members  in  favor  of  his  bill."  See, 
also,  Wood  v.  McCann,  6  Dana,  866  ;  Mills  v. 
Mill*.  40  N.  Y.,  543. 

In  Trist  v.  Child,  reported  in  21st  of  Wall- 
ace, 441  [Burke  v.  C/iild,88  U.  S.,XXII.,  623], 
the  distinction  is  drawn  between  the  use  of 
personal  influence  to  secure  legislation  and  le- 
gitimate professional  services  in  making  the 
Legislature  acquainted  with  the  merits  of  the 
measures  desired.  Whilst  the  former  is  con- 
demned, the  latter  are,  within  certain  limits,  re- 
garded as  appropriate  subjects  for  compensa- 
tion. There  the  defendant  had  employed  the 
plaintiff  to  get  a  bill  passed  by  Congress  for  an 
appropriation  to  pay  a  claim  against  the  United 
See  13  Otto. 


States.  It  was  considered  by  the  court  to  have 
been  a  contract  for  lobby  services,  and  adjudged 
void  as  against  public  policy.  Other  similar 
cases  were  mentioned  by  the  court,  and,  after 
observing  that  in  all  of  them  the  contract  was 
held  to  be  against  public  policy  and  void,  it 
added,  speaking  through  Mr.  Justice  Swayne, 
"We  entertain  no  doubt  that  in  such  cases,  as 
under  all  other  circumstances,  an  agreement 
express  or  implied  for  purely  professional  serv- 
ices is  valid.  Within  this  category  are  included 
drafting  the  petition  to  set  forth  the  claim,  at- 
tending to  the  taking  of  testimony,  collecting 
facts, preparing  arguments  and  submitting  them 
orally  or  in  writing,  to  a  committee  or  other 
proper  authority,  and  other  services  of  like 
character.  All  these  things  are  intended  to 
reach  only  the  reason  of  those  sought  to  be  in- 
fluenced. They  rest  on  the  same  principle  of 
ethics,  as  professional  services  rendered  in  a 
court  of  justice,  and  are  no  more  exceptionable. 
But  such  services  are  separated  by  a  broad  line 
of  demarcation  from  per._nal  solicitation,  and 
the  other  means  and  appliances  which  the  cor- 
respondence shows  were  resorted  to  in  this 
case." 

So,  too,  with  refereuce  to  furnishing  the  gov- 
ernment with  arms  or  supplies  of  any  kind. 
It  is  legitimate  to  lay  before  the  officers  author- 
ized to  contract,  all  such  information  as  may 
apprise  them  of  the  character  and  value  of  the 
articles  offered,  and  enable  them  to  act  for  the 
best  interests  of  the  country.  And  for  such 
services  compensation  may  be  had  as  for  simi- 
lar services  with  privat*  narties,  either  upon  a 
quantum  meruit  or,  where  a  sale  is  effected,  by 
the  ordinary  brokerage  commission.  And  here 
it  may  be  observed,  m  answer  to  some  authori- 
ties cited,  that  the  percentage  allowed  by  estab- 
lished custom  of  commission  merchants  and 
brokers,  though  dependent  upon  sales  made,  is 
not  regarded  as  contingent  compensation  in  the 
ounoxious  sense  of  that  term,  which  has  been  so 
often  the  subject  of  animadversion  by  this 
court,  as  suggesting  the  use  of  sinister  or  cor 
rupt  means  for  accomplishing  a  desired  end. 
They  are  the  rates  established  by  merchants  for 
legitimate  services  in  the  regular  course  cl  bus- 
iness. But  where, instead  of  placing  before  the 
officers  of  the  government  the  information 
which  should  properly  guide  their  judgments, 
personal  influence  is  the  means  used  to  secure 
the  sales,  and  is  allowed  to  prevail,  the  public 
good  is  lost  sight  of,  unnecessary  expenditures 
are  incurred,  and,  generally,  defective  supplies 
are  obtained,  producing  inefficiency  in  the  pub 
lie  service. 

In  Meguire  v.  Corwine,  decided  at  the  last 
Term,  the  doctrine  of  the  above  cases  was  ap- 
proved. There  an  agreement  to  pay  the  plaint- 
iff, in  consideration  of  his  appointment  as  gov. 
ernmcnt  counsel,  one  half  the  fees  he  might  re- 
cover, was  adjudged  invalid.  Transactions  of 
the  kind  were  declared  to  be  "an  unmixed  evil;" 
and  the  court  said  that  whether  forbidden  by 
statute  or  condemned  by  public  policy,  "no  le- 

d  right  could  spring  from  such  a  source.''  101 

.  8.,  Ill  [XXV.,  9001. 

In  the  present  case  there  is  no  feature  that  re- 
lieves the  contract  which  the  plaintiff  seeks  *o 
enforce  from  the  condemnation  pronounced  in 
the  several  cases  cited.  It  is  the  naked  case  of 
one  officer  of  a  government,  to  secure  its  pur- 
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chase  of  arma,selling  his  influence  with  another 
officer  in  consideration  of  a  commission  on 
the  amount  of  the  purchase.  The  Courts  of 
the  United  States  will  not  lend  theii  aid  to  col- 
lect compensation  for  services  of  this  nature  ; 
nor  does  it  make  any  difference  that  the  Turk- 
ish Government  did  not  object  to  the  plaintiff's 
taking  commission  on  such  contracts,  which 
counsel  contended  wc  must  consider  as  ad- 
mitted together  with  the  rest  of  the  opening 
statement.  We  may  doubt  whether  wc  are  com- 
pelled to  take  as  correct,  with  the  facts  men- 
tioned touching  the  contract  in  court,  hisstate- 

f 277]  ment  of  the  law  or  customs  of  other  countries. 
But  admitting  this  to  be  otherwise,  and  that 
the  Turkish  Government  was  willing  that  its 
officers  should  be  allowed  to  take  commissions 
on  contracts  obtained  for  it  by  their  influence, 
that  is  no  reason  why  the  Courts  of  the  United 
States  should  enforce  them.  Contracts  per- 
missible by  other  countries  arc  not  enforcible 
in  our  court!),  if  they  contravene  our  laws,  our 
morality  or  our  policy.  The  contract  in  suit 
was  made  in  this  country,  and  its  validity  must 
be  determined  by  our  laws.  But  had  it  been 
made  in  Turkey,  and  were  it  valid  there,  it 
would  meet  with  the  same  reprobation  when 
brought  before  our  courts  for  enforcement. 

The  general  rule  undoubtedly  is  that  the 
validity  of  a  contract  is  to  be  decided  by  the 
law  of  the  place  where  it  is  made,  unless  it  is 
to  l)c  performed  in  another  country;  but  to  this, 
as  to  nil  general  rules,  there  are  exceptions,  and 
among  these  Story  mentions  contracts  made  iu 
a  foreign  country  to  promote  or  reward  the 
commission  of  crime,  to  corrupt  or  evade  the 
due  administration  of  justice,  to  cheat  public 
agents  or  to  affect  the  public  rights,  ana  other 
contracts  which  in  their  nature  are  founded  in 
moral  turpitude,  and  are  inconsistent  with  the 
good  order  and  solid  interest  of  society.  "All 
such  contracts,"  he  adds,  "even  although  they 
might  be  held  valid  in  a  country  where  they  are 
made,  would  be  held  void  elsewhere,  or  at  least 
ought  to  be,  if  the  dictates  of  christian  moral- 
ity or  even  of  natural  justice  are  allowed  to  have 
their  due  force  and  influence  in  the  adminis- 
tration of  international  j  urisprudence. "  Story, 
Confl.  L.,  sec.  258. 

Among  such  obnoxious  contracts  must  be  in- 
cluded ail  such  as  have  for  their  object  the  con- 
trol of  public  agents  by  considerations  conflict- 
ing with  their  duty,  and  fidelity  to  their  princi- 
pals. A  contract  to  bribe  or  corruptly  influence 
officers  of  a  foreign  government  will  not  be  en- 
forced in  the  courts  of  this  country;  not  from 
any  consideration  of  the  interests  of  that  gov- 
ernment, or  any  regard  for  its  policy,  but  from 
the  inherent  viciousness  of  the  transaction,  its 
repugnance  to  our  morality,  and  the  pernicious 
effect  which  its  enforcement  by  our  courts 
would  have  upon  our  people.  Hope  v.  Hope,  8 
De  G.  M.  &  G. ,  781 ;  Watson  v.  Murray,  8  C.  E. 
Green  [28  N.  J.  Bo.].  267. 

1 278]  In  any  view  of  the  contract  here,  whether  it 
would  be  valid  or  invalid  according  to  Turkish 
law  and  customs,  it  is  intrinsically  so  vicious 
in  its  character  and  tendency,  and  so  repugnant 
to  all  our  notions  of  right  and  morality,  that  it 
can  have  no  countenance  in  the  Courts  of  the 
United  States. 

Our  conclusion,  ^"-efore,  is  that  the  third 
position  of  the  plaintiff  is  not  well  taken. 
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It  follows  that  Vie  judgment  of  Vie  court  Ulou* 
must  be  affirmed;  and  it  is  to  ordered. 
True  oopy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited-104  U.  8.,  512;  88  Ind.,  244 ;  48  Am.  Rep.,  750. 


BARTLETT  LAND  AND  LUMBER  COM- 
PANY, Plff.  in  Err., 
v. 

DANIEL  SAUNDERS. 

(See  8.  C.,  18  Otto.  315-388.) 

Boundaries  of  land — reference  to  plat — unascer* 
tained  boundary — estoppel  by  a  survey. 

1.  In  boundaries  of  land,  monuments  control 
courses  and  distances. 

2.  Where  land  minted  web  bounded  by  Hart's  Lo- 
cation, it  is  no  objection  that  Hart's  Location  had 
never  been  located  by  a  fixed  definite  survey,  if  the 
plat  of  it  annuxed  to  the  grant  and  referred  to  in  it, 
did  show  a  boundary  line,  laid  down  to  a  scale. 

3.  As  Hart's  Location  must  necessarily  have  a 
western  boundary  somewhere,  and  as  its  Omits  and. 
bounds  were  shown,  whether  correctly  or  incor- 
rectly} by  public  maps  in  the  archives  of  the  State, 
it  could  not  be  said  that  this  boundary  was  incapa- 
ble of  ascertainment. 

4.  A  line  run  without  any  communication  or 
agreement  with  the  proprietors  of  Hart's  Location, 
or  any  other  parties  having  an  interest  in  the  ad- 
joining lands,  and  in  ignorance  of  the  true  western 
boundary  of  that  location  on  the  land,  is  no  estop- 
pel "n  the  question  of  that  boundary. 

[No.  251.] 

Argued  Apr.  1,4,  188 1.  Decided  Apr.  t5,  1881. 

FI  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  New  Hampshire. 
The  case  is  fully  stated  by  the  court. 
Messrt.  Williaon  L.  Putnam,  F.  W.  Hackett 
and  Osaian  Ray,  for  plaintiff  in  error: 

Hart's  Location  is  not  such  monument,  as 
is  intended  by  the  maxim  that  "  Courses  and 
distances  yield  to  boundaries." 

*'  The  reason  why  monuments,  as  a  general 
thing,  in  the  determination  of  boundaries,  con- 
trol courses  and  distances,  is  that  they  are  less 
liable  to  mistakes;  but  the  rule  ceases  with  the 
reason  of  it." 

White  v.  Luning,9$V.  8.,  525  (XXIII.  .940). 
"  The  ordinary  rule  rests  on  the  presumption 
that  all  grants  and  conveyances  are  made  with 
reference  to  an  actual  view  of  the  premises  by 
the  parties  thereto." 
Higinbotham  v.  Stoddard,  72  N.  Y.,  98. 
"Where  a  boundary  is  inadvertently  inserted 
or  cannot  be  found,   *  *  *  or  an  adherence 
to  it  would  defeat  the  evident  intent  of  the  par- 
ties, *  *  *  the  boundary  may  be  rejected,  and 
the  extent  of  the  grant  be  determined  by  meas- 
urement, or  other  portions  of  the  grant." 
Morse  v.  Rogers.  118  Mass.,  578. 
"  A  call  for  a  line  not  marked,  will  not  con- 
trol courses  and  distances." 

Browning  v.  Atkinson,  87  Tex.,  688;  B.  B. 
Co.  v.  Stigeler,  61  N.  Y.,  348-352;  Carson  v. 
Burnett,  1  Dev.  &  B.  (N.  C),  558;  McCoum  v. 
Hill,  26  Tex.,  359;  Hamilton  v.  Foster, 45  Me., 
82;  Higinbotham  v.  Stoddard,  72  N.  Y.,  94; 
Davis  v.  Rainsford,  17  Mass.,  207;  White  v. 


Hot*.— Natural  object*  or  n&edU ;  which  governs  in 
surveuof  lands.  See,  note  to  Newsom  v.  Pryor,  20  U. 
8.  (7  Wheat.),  7. 
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Luning  (supra);  see,  also,  Morse  v.  Rogers,  118 
Mass.,  572;  Smit/t  v.  Dodge,  2  N.  H.,  808;  Bow- 
man v  Farmer,  8  N.  H.,  402;  Drew  v.  Drew. 
28  N.  H.,  489;  Ball  v.  Davit,  86  N.  H.,  569; 
Cunningham  v.  Curto,  57  N.  H.,  157;  Enfield 
v.  ArmA,  5  N.  H.,  280. 

Messrs.  J.  G.  Abbott,  Daniel  Saunders  and 
Charles  G.  Saunders,  for  defendant  in  er- 
ror: 

It  has  been  repeatedly  decided  that  the  line  of 
another  tract  of  land  is  a  monument,  which 
will  control  both  courses  and  distance  men- 
tioned in  a  deed. 

Peaslee  y.  Gee,  19  N.  H.,  278:  Cunningham, 
y.  Curtis  67  N.  H.,  157;  Brock  y.  Young,  11 
N.  H.,  485;  How.i  v.  Bat,  2  Mass.,  880;  Flagg 
y.  Thurston,  18  Pick.,  145;  Eenshau  v.  Jftil- 
fen*.  121  Mass.,  148;  Bond  v.  8  Allen,  212; 
Chadbourne  v.  Mason,  48  Me.,  889;  ^Mwtt  v. 
viftfe>«,  51  Me.,  575;  J7ayne«  v.  Foun^,  86  Me., 
557;  Park  v.  iVa«,88  Vt.,545;  Soiton  y.  Lann, 
16  Tex.,  96;  James  v.  Brooks,  6  Heisk.,  151; 
Orn  y.  McOrary,  8  Jones,  496. 

Hart's  Location  is  such  a  monument. 

The  fact  that  its  westerly  line  had  never  been 
actually  located  on  the  ground  at  the  point 
where  the  north  line  of  Elkins'  Grant  strikes  it, 
will  in  no  way  vary  the  rule.  Id  cerium  est 
quod  eertum  retldi  potest. 

Com  v.  MeCrary  (supra);  Dula  v.  M' Oliee, 
12Ired.,382;  Brown  v.  Hobsonfi  A.  K.  Marsh., 
880;  Kronenberger  v.  Hoffner,  44  Mo.,  185. 

If  the  distance  from  the  Lincoln  corner  to 
the  location  was  greater  than  they  supposed, 
that  would  not  affect  a  deed  conveying  all  the 
land  lying  between  the  two  bounds. 

Newsom  v.  Pry  or,  7  Wheat.,  7;  Mayhew  v. 
Norton,  17  Pick.,  857. 

It  has  been  decided  that  the  words,"  by  land 
of  adjoining  owner,"  mean  along  the  fine  of 
such  land. 

Peaslee  v.  Oee  (supra);  Breck  v.  Young  (supra) ; 
Enfield  y.  Day,  11  N.  H.,520;  Brown  v.  Hobson 
(supra). 

The  line  from  Hart's  Location  to  the  Albany 
corner  must  be  a  straight  one. 

Allen  v.  Kingsbury,  16  Pick.,  285. 

To  the  same  effect  are  the  following  cases: 

Henniker  v.  Hopkinton,  18  N.  H,  98;  Jenks 
y.  Morgan,  6  Gray,  448;  Henshaw  v.  Mullens 
(tupra);  Call  v.  Barker,  12  Me.,  820. 

There  is  no  such  point  as  that  mentioned  in 
the  grant,  from  which  a  line  drawn  due  south 
shall  strike  the  northwest  corner  of  Albany,  the 
whole  western  boundary  of  the  location  being 
east  of  such  line. 

This  boundary  must  then  be  a  line  drawn 
from  Albany  to  the  nearest  point  on  the  west- 
erly line  of  the  location., 

Campbell  v.  Branch,  4  Jones,  818. 

In  the  case  of  Coburn  v.  Coxeter,  51  N.  H., 
158,  the  above  case  of  Campbell  v.  Branch,  is 
cited  in  the  opinion,  and  the  principle  there  laid 
down,  approved  by  the  New  Hampshire  court. 

Where  any  principle  of  law,  establishing  a 
rule  of  real  property  has  been  established  in 
the  state  court,  the  same  rule  will  be  applied  to 
the  United  States  Courts  that  would  be  applied 
to  the  state  tribunals. 

Suydam  v.  Williamson,  24  How.  ,  427  (65  U. 
8.,  XVL, 742);  Jackson  v.Okew,  12  Wheat.,158; 
Walker  v.  State  Harbor  Comrs.,  17  WalL,  648 
(84  U.S.,  XXI.,  744). 
See  18  Otto. 


Mr.  Justice  Bradley  delivered  th«  opinion 
of  the  court:  f3l71 

This  is  a  writ  of  entry  brought  by  the  plaint-  1 
iff  in  error,  the  demandant  below,  against  the 
defendant,  to  recover  possession  of  a  certain 
tract  of  land  in  Grafton  County,  New  Hamp- 
shire, described  as  follows:  "  Beginning  at  the 
northwest  corner  of  the  Town  of  Albany,  and 
thence  running  north  about  8  degrees  east,  three 
miles  and  65  rods,  to  a  spruce  tree  marked;  and 
from  thence  north  about  6  degrees  east,  4  miles 
and  95  rods,  to  a  fir  tree  marked;  and  from 
thence  south  about  87$  degrees  east,  to  the 
westerly  line  of  Hart's  Location,  and  to  the  east  - 
erly line  of  Grafton  County,  as  established  by 
the  Act  approved  July  8d,  1875,  entitled  '  An 
Act  Establishing  the  East  Line  of  Grafton 
County;'  and  from  thence  along  the  east  line  of 
Grafton  County  to  the  bound  begun  at,  and  con- 
taining 8,000  acres  of  land,  more  or  leas." 

The  defendant  filed  a  plea,  defending  bis- 
right  in,  and  denying  disseizin  of,  all  the  land 
described  in  the  plaintiffs  writ  which  is  includ- 
ed in  the  following  described  tract,  viz:  "  Be- 
ginning at  the  nortwest  corner  of  the  Town  of 
Albany,  formerly  called  Burton,  and  thence 
running  north  about  three  degrees  east,  three- 
milesand  sixty-five  rods,  to  a  spruce  tree  marked ; 
and  from  thence  north  about  six  degrees  east , 
four  miles  and  ninety-five  rods,  to  a  fir  tree 
marked;  and  from  thence  south  about  eighty- 
seven  and  one-half  degrees  east,  to  the  westerly 
line  of  Hart's  Location;  thence  southerly  by  the 
westerly  line  of  Hart's  Location  to  the  point  in 
said  westerly  line  nearest  to  the  nortwest  corner 
of  said  Albany;  thence  in  a  strai't  line  to  the 
northwest  corner  of  said  Albany."  As  to  the 
remainder  of  the  land  claimed  in  the  plaintiff's 
writ,  the  defendant  disclaimed  title. 

Upon  these  issues  the  cause  came  on  to  be 
tried,  and  after  the  demandant's  evidence  was 
adduced,  the  court  below  instructed  the  jury 
that  upon  the  case  made  by  the  demandant  ft 
was  not  entitled  to  recover,  and  a  verdict  was 
given  for  the  defendant,  and  judgment  rendered 
accordingly.  The  present  writ  of  error  is  brought 
to  reverse  this  judgment.  f  3 1 8 1 

The  specific  points  raised  upon  the  trial,  up-  1  1 
on  which  the  court  was  called  upon  to  pass, 
are  presented  by  a  bill  of  exceptions,  which  ex 
hibits  the  evidence  in  detail.  Such  parts  of  this 
evidence  as  may  be  necessary  to  understand  the 
matters  of  law  raised  by  the  writ  of  error  will 
be  adverted  to. 

The  demandant,  on  the  trial,  produced  and 
deraigned  title  under  a  quitclaim  deed  from 
James  Willey,  land  commissioner  of  the  State 
of  New  Hampshire,  to  Alpheus  Bean  and  oth- 
ers, dated  Nov.  26,  1881,  made  by  authority  of 
a  resolve  of  the  Legislature,  which  included  the 
lands  claimed  in  the  writ. 

The  demandant  also  produced  a  prior  deed, 
under  which  the  defendant  claimed  the  land  de- 
scribed in  his  plea,  being  a  deed  from  Abner  R. 
Kelly  .Treasurer  of  the  State  of  New  Hampshire, 
to  Jasper  Elkins  and  others,  dated  August  81, 
1880,  and  made  by  authority  of  a  resolve  of  the 
Legislature,  which  deed  purported  to  convey 
the  following  described  tract  in  the  County  of 
Grafton,  New  Hampshire,  to  wit: 

''Beginning  at  the  northeast  corner  of  the 
Town  of  Lincoln,  and  running  east  seven  miles 
and  one  hundred  and  seventeen  rods  to  Hart's- 
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Location;  thence  southerly  by  the  westerly 
"boundary  of  said  location  to  a  point  so  far  south 
that  a  line  drawn  thence  due  south  shall  strike  the 
northwest  corner  of  the  Town  of  Burton ;  thence 
south  to  said  northwest  corner  of  Burton ;  thence 
westerly  along  the  northern  line  of  Watervflle 
to  the  eastern  boundary  of  Hatch  and  Cheever's 
grant;  thence  northerly  and  westerly  by  said 
grant  to  the  east  line  of  Thornton;  thence  by 
said  line  of  Thornton  northerly  to  the  line  of 
Lincoln,  and  along  this  line  to  the  point  first 
mentioned." 

The  principal  question  in  the  cause  was  wheth- 
er the  premises  thus  granted  to  Elkins  and  oth- 
ers by  the  last  named  deed  embraced  the  land 
described  in  the  defendant's  plea;  if  they  did, 
as  was  held  by  the  Judge  at  the  trial,  the  de- 
fendant's was  the  elder  title  to  the  land  in  dis- 
pute, and  the  title  of  the  demandant  failed,  and 
there  is  no  error  in  the  instructions  as  to  the 
documentary  title. 

The  beginning  corner  of  the  premises  granted 
to  Elkins  and  others  was  conceded  to  be  a  well 
known  point,  and  the  general  position  of  the 
first  line  of  the  surrey,  which  is  described  as 
"running  east  7  miles  and  117  rods  to  Hart's  Lo- 
[319]  cation,"  was  not  disputed;  nor  was  the  position 
of  the  northwest  corner  of  the  Town  of  Burton 
(now  Albany)  disputed,  it  being  a  common 
point  to  which  both  parties  referred;  nor  were 
the  lines  of  the  Elkins  survey  from  the  north- 
west corner  of  Burton  "  westerly  along  the 
northerly  line  of  Waterrille,  etc.,  to  the  point 
first  mentioned,"  brought  in  question.  The  only 
point  in '  dispute  was  the  eastern  boundary  of 
the  Elkins  tract;  the  defendant  contending  that, 
by  virtue  of  the  deed  of  1880,  it  extended  east- 
wardly.to  Hart's  Location,  covering  the  dis- 
puted territory;  and  the  demandant  contending 
that  it  did  not  extend  further  to  the  eastward 
than  the  northwest  corner  of  Burton  (or  Al- 
bany) and  a  line  drawn  north  from  that  point. 

The  language  of  the  grant  is,  "  east  7  miles 
and  117  rods  to  Harts  Location;  then  southerly 
by  the  westerly  boundary  of  said  location  to  a 
point  so  far  south  that  a  line  drawn  thence  due 
south  shall  strike  the  northwest  corner  of  the 
Town  of  Burton;  thence,  etc."  Now,  if  when 
the  grant  was  made,  there  was  a  tract  known 
as  Hart's  Location  lying  easterly  and  in  the  vi- 
cinity of  the  land  granted,  and  if  it  had  a  west- 
erly boundary  to  which  the  granted  tract  could 
by  any  reasonable  possibility  extend,  no  more 
apt  language  for  this  purpose  could  have  been 
adopted.  It  would  be  a  monument  which  would 
control  courses  and  distances.  If  more  or  less 
distant  from  the  point  of  beginning  than  7  miles 
and  117  rods,  still  it  would  control  the  survey. 
If  a  line  drawn  due  south  from  any  point  of  its 
western  boundary  would  not  strike  the  north- 
west corner  of  Burton,  then  they  must  be  con- 
nected by  a  line  not  running  due  south.  The 
line  of  shortest  distance  between  said  boundary 
and  said  northwest  corner  would  be  the  proper 
one,  and  this  is  the  one  that  was  adopted.  Hart's 
Location  is  called  for,  and  to  that  location  we 
are  bound  to  go. 

The  evidence  was  overwhelming  and  uncon- 
tradicted to  show  the  existence  and  notoriety 
of  Hart's  Location.  It  is  a  large  tract  of  land 
lying  on  both  sides  of  the  Saco  River,  directly 
to  the  eastward  of  the  Elkins  tract.  On  the 
27th  of  April,  1772,  this  tract  was  granted  by 
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Governor  Wentworth,  in  the  name  of  the  King, 
to  one  Thomas  Chadbourne.  The  plaintiff  pro* 
duced  in  evidence  a  copy  of  that  grant,  having 
a  plat  or  survey  of  the  tract  annexed  to  it.  The 
premises  granted  are  described  as  follows: 

"  Beginning  at  a  birch  tree  being  the  south- 
westerly corner  bounds  of  a  tract  of  land  granted 
to  Mr.  Vere  Royse;  from  thence  running  north 
four  hundred  and  seventy  rods,  from  thence  ex-  r  3201 
tending  westerly  the  some  breadth  of  four  hun- 
dred  and  seventy  rods,  the  distance  of  two  hun- 
dred and  eighty-five  rods  from  thence  running 
northwesterly  six  hundred  rods,  from  thence 
running  nearly  a  north  course  thirteen  hundred 
rods  until  it  meets  the  notch  or  narrowest  pas- 
sage leading  through  the  White  Mountains  lying 
upon  Saco  Kiver. 

The  plat,  or  survey,  annexed  to  the  grant 
shows  the  Saco  River  running  through  it.  It 
follows  the  river  on  both  sides  from  the  begin- 
ning of  the  survey  up  to  the  mountains.  It  is 
conceded  that  the  beginning  corner  is  well 
known;  and  the  general  location  of  the  tract  is 
undisputed.  By  the  name  of  Hart's  Location 
it  has  been  well  known  for  nearly  a  century 
past.  Its  census  has  been  published  in  the  laws, 
like  that  of  a  regular  township,  and  it  seems  to 
have  been  treated  in  some  sort  as  a  quasi  town- 
ship. In  the  state  census  published  with  the 
laws  of  1815,  and  again  in  1820,  the  population 
of  Hart's  Location  is  put  down  as  85  for  the 
year  1810,  and  at  65  for  1820.  In  the  Acts  for 
the  apportionment  of  the  state  tax  among  the 
several  townships  of  the  State,  the  pro  rata  share 
of  Hart's  Location  was  fixed  at  8  cents  on  a 
thousand  dollars  in  1816;  at  12  cents  in  1820;  at 
10  cents  in  1824;  and  at  8  cents  in  1829.  By  an 
Act  approved  Dec.  *4th,  1828,  it  was  resolved  - 
"That  Hart's  Location,  in  the  County  of 
Coos,  be  annexed  and  classed  with  the  Towns 
of  Bartlett  and  Adams,  in  said  county,  for  the 
purpose  of  electing  a  representative  to  the  gen- 
eral court,  until  the  Legislature  shall  otherwise 
order."  The  demandant's  principal  witness 
stated  that  it  had  been  a  political  organization 
at  one  time  and  sent  a  representative  to  the  gen- 
eral court. 

But  it  was  claimui  by  the  demandant,  and 

groof  was  offered  to  show  that  the  western 
oundary  of  Hart's  Location,  being  in  a  wild 
and  mountainous  region,  had  never  been  located 
on  the  ground  in  1880,  and  could  not  be  located 
from  the  description  contained  in  the  grant,  be- 
cause it  was  too  vague  and  uncertain,  to  admit 
of  a  fixed  and  definite  survey.  But  the  plat  an- 
nexed to  the  grant,  and  referred  to  by  the  grant  ..... 
for  greater  certainty,  did  show  a  boundary  line,  L»*  *  J 
laid  down  to  a  scale.  If  there  was  no  other  evi- 
dence on  the  subject,  this  would  be  sufficient  to 
show  that  Hart's  Location  had  a  boundary,  and 
a  definite  one,  whether  it  was  ever  actually  run 
out  on  the  ground  or  not.  In  or  about  1808,  on 
occasion  of  a  general  perambulation  of  the  town- 
ships of  the  State,  made  in  pursuance  of  an  Act 
of  the  Legislature,  a  survey  of  Hart's  Location 
was  made  by  one  Merrill,  by  public  authority, 
and  deposited  in  the  office  of  the  Secretary  of 
State.  This  was  also  produced  in  evidence  on 
the  trial,  and  showed  a  well-defined  map  of  the 
location,  laid  down  to  a  scale— differing  some- 
what from  the  plat  annexed  to  the  original  grant, 
but  not  more  than  might  be  naturally  expected 
if  the  original  was  not  used. 
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There  can  be  no  doubt,  therefore,  that  when 
Hurt's  Location  wan  referred  to  in  public  Acts 
and  resolves,  whether  for  the  purpose  of  taking 
the  census,  taxation  or  political  jurisdiction,  it 
was  referred  to  as  a  defined  tract  or  portion  of 
territory,  within  the  bounds  of  which  the  State 
claimed  no  proprietary  interest.  In  1880,  when 
the  Legislature,  by  a  resolve,  authorized,  and 
by  its  treasurer  made,  to  El  kins  and  his  asso- 
ciates, a  grant  of  land  to  extend  from  the  Town 
of  Lincoln  on  the  west  to  Hart's  Location  on  the 
east,  the  exterior  line  extending  along  "by  the 
westerly  boundary  of  said  location,"  it  is  diffi- 
cult to  find  any  ground  for  uncertainty  or  am- 
biguity in  the  grant,  or  to  imagine  how,  after 
that,  the  State,  or  any  persons  claiming  under 
the  State,  could,  with  any  show  of  reason,  claim 
that  there  was  no  such  thing  in  being  as  a  Hart's 
Location  having  a  western  boundary;  or  that 
the  Elkins  grant  did  not  extend  to  and  bound 
upon  it.  All  rights  of  the  State  up  to  and  ad- 
joining said  location  were  as  clearly  disposed  of 
as  if  the  two  grants,  that  of  Hart's  Location  and 
that  to  Elkins  and  others,  had  been  made  in  the 
same  instrument;  granting  to  one  party,  first, 
Hart's  Location  as  described  in  Chad  bourne's 
patent,  and  then  granting  to  Elkins  and  his  as- 
sociates all  the  residue  of  the  lands  westward 
to  the  Town  of  Lincoln  between  designated  side 
lines  on  the  north  and  south. 

The  truth  is,  that  Hart's  Location  itself  was 
the  monument  indicated,  whatever  might  be 
the  location  of  its  western  boundary.  The 
existence  of  the  location  as  a  territorial  sub- 
division  of  New  Hampshire  was  as  notorious 
and  certain  as  the  existence  of  any  township 
in  the  State.  It  must  of  necessity  have  had 
a  boundary  whether  that  boundary  had  ever 
been  actually  surveyed  on  the  ground  or  not. 
The  State  owned  all  the  land  lying  westerly  of 
it,  between  it  and  the  Township  of  Lincoln, 
and  this  land  had  never  been  granted  to  any 
person.  It  was  wild,  mountainous  land  of  lit- 
tle value.  The  whole  area,  equal  to  the  extent 
of  a  large  township,  and  containing  probably 
seventy  or  eighty  square  miles,  was  in  1880 
valued  at  only  $800.  All  this  tract  thus  lying 
to  the  west  of  Hart's  Location  was  granted  to 
Elkins  and  his  associates.  They  may  nave  been 
under  an  erroneous  impression  as  to  the  true  lo- 
cation of  the  western  boundary  of  Hart's  Lo- 
cation, but  whatever  it  was,  and  whenever 
found,  that  was  to  be  the  boundary  of  the  grant. 

It  may  be  true,  as  stated  by  the  Supreme 
Court  of  Massachusetts  in  Morte  v.  Soger* ,  118 
Mass.,  678,  that  where  a  boundary  is  inadvert- 
ently inserted  or  cannot  be  found  or  an  adher- 
ence to  it  would  defeat  the  evident  intent  of  the 
parties,  "  the  boundary  may  be  rejected,  and 
the  extent  of  the  grant  be  determined  by  meas- 
urement, or  other  portions  of  the  grant."  But 
that  is  not  the  case  here.  The  evident  intent  of 
the  parties  was  to  go  to  Hart's  Location  as  a 
territory  or  known  body  of  land,  without  par- 
ticular regard  to  a  marked,  designated  and  vis- 
ible line.  It  was  their  intent  to  leave  no  land 
belonging  to  the  State  between  that  territory 
and  the  tract  granted.  This  Was  clearly  the 
principal  object  in  view;  and  as  Hart's  Location 
must  necessarily  have  a  western  boundary  some- 
where, and  as  its  limits  and  bounds  were  shown, 
whether  correctly  or  incorrectly,  by  public  maps 
in  the  archives  of  the  State,  it  could  not  be  said 
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that  this  boundary  was  incapable  of  ascertain- 
ment. To  hold  this,  and  abandon  the  call  of 
the  deed  for  Hart's  Location,  and  to  confine  the 
grantees  to  courses  and  distances,  would  defeat 
instead  of -furthering  the  intention  of  the  par- 
ties. If  the  western  boundary  of  Hart's  Loca- 
tion had  never  been  surveyed  on  the  ground,  it 
could  be  surveyed;  or  it  could  be  located  by 
agreement  between  the  owners  of  it  and  the 
owners  of  the  Elkins  grant.  They  were  the  only 
parties  who  after  that  grant  had  any  interest  in 
the  matter. 

It  may  well  be  asked,  if  the  call  for  Haifa  ,«0jM 
Location  and  its  western  boundary  can  have  no  I  ' 
significance  in  the  Elkins  grant  in  1880,  how 
does  it  suddenly  acquire  significance  in  1881,  in 
tho  grant  under  which  the  demandant  claims? 
The  language  used  is  almost  exactly  the  same: 
"  thence  easterly  to  Hart's  Location;  thence 
southeasterly  by  said  Hart's  Location,  etc." 

With  the  accumulated  evidence  on  the  sub- 
ject which  was  presented  in  the  demandant's 
case,  most  of  it  of  such  a  character  as  not  to  ad- 
mit of  contradiction,  we  think  that  the  Judge 
was  perfectly  right  in  assuming  that  Hart's  Lo- 
cation was  a  monument  sufficiently  definite  to 
control  the  courses  and  distances  given  in  the 
grant.  Indeed,  we  do  not  see  how  he  could 
have  done  otherwise.  The  fact  that  the  Town 
of  Burton,  which  lay  to  the  south  of  Hart's  Lo- 
cation, extended  so  far  westerly  that  its  north- 
west corner  would  not  be  met  by  a  line  drawn 
due  south  from  any  part  of  Hart's  Location, 
cannot  prevent  the  Elkins  grant  from  extend- 
ing to  Hart's  Location,  as  its  eastern  boundary, 
as  called  for  in  the  deed.  As  before  stated, 
the  connection  between  this  location  and  the 
northwest  corner  of  Burton,  if  it  cannot  be 
made  by  a  line  drawn  due  south  as  called  for, 
must  necessarily  be  made  by  the  line  of  short- 
est distance  between  them.  This  is  the  survey- 
ors' rule  and  the  rule  of  law.  Campbell  v. 
Branch,  4  Jones  (N.  C),  818.  It  is  constantly 
applied  when  trees  or  monuments  on  or  near  the 
margin  of  a  river  are  called  for  in  a  deed  where 
the  river  is  a  boundary. 

We  think  that  the  Judge  did  not  err  in  relation 
to  the  construction  and  effect  of  Elkins'  deed. 

But  the  demandant  raised  another  point  at  the 
trial,  namely:  that  the  owners  of  the  Elkins 
grant  had  estopped  themselves  from  claiming 
under  it  any  land  eastwardly  of  a  line  running 
north  from  the  northwest  corner  of  the  Town 
of  Burton,  or  Albany.  The  evidence  offered 
on  this  point  tended  to  show  that  about.or  soon 
after  the  date  of  the  Elkins  grant,  the  grantees 
or  some  of  them  employed  surveyors  to  ascer- 
tain the  extent  and  boundaries  of  the  grant,  and 
that  a  line  was  run  directly  (or  nearly)  north 
from  the  northwest  corner  of  Burton,  to  the  north 
line  of  the  grant,  as  the  supposed  eastern  bound- 
ary adjoining  Hart's  Location ;  but  that  this  was 
done  without  any  communication  or  agreement 
with  the  proprietors  of  Hart's  Location  or  any 
other  parties  having  an  interest  in  the  adjoining 
lands,  and  in  ignorance  of  the  true  western 
boundary  of  that  location  on  the  land.  The  evi-  I***  J 
dence  consisted  of  the  testimony  as  to  the  dec- 
larations of  some  or  one  of  the  grantees,  as  to 
the  running  of  such  line,  made  over  forty  years 
before,  and  of  a  recent  examination  of  marked 
trees,  which  indicated  a  date  corresponding  with 
the  period  referred  to. 
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We  think  that  the  Judge  was  right  in  hold- 
ing that  this  evidence  was  totally  Insufficient, 
under  the  law  of  New  Hampshire,  or  any  other 
law,  to  show  such  a  settlement  of  the  line,  as  to 
estop  the  owners  of  the  grant  from  claiming  to 
the  extent  of  the  description  contained  in  the 
deed.  Conceding  that  everything  was  proved 
which  the  evidence  tended  to  prove,  it  would 
only  show  that  the  grantees  made  a  tentative 
effort  to  find  the  limits  of  their  property  in  a 
mountainous  and  almost  inaccessible  wilderness, 
without  consultation  or  communication  with  any 
other  parties,  and  without  doing  any  act  or  thing 
that  could  in  the  least  commit  them  in  relation 
to  such  parties.  The  only  line  shown  to  have 
been  the  subject  of  any  agreement  was  that  lo- 
cated by  Wilkins  in  1860,  parallel  to,  and  235 
chains  from,  the  Saco,  which  was  concurred  in 
by  Walker,  the  agent  of  the  owners  of  the  El- 
kins  grant,  and  one  Davis,  who  professed  to 
own  one  half  of  Hart's  Location. 

It  is  alleged  by  the  counsel  of  the  demandant 
that  the  law  of  New  Hampshire  on  the  subject 
of  estoppel  as  to  boundary  lines  is  peculiar;  that 
an  agreement  settling  such  lines,  though  made 
by  parol,  is  binding  upon  the  parties  and  all 
those  claiming  under  them.  Conceding  this  to 
be  true,  not  the  slightest  evidence  was  offered 
to  show  any  agreement  whatever,  or  even  any 
communication,  between  the  adjoining  owners 
prior  to  1850,  and  the  line  then  agreed  upon 
coincides  substantially  with  that  which  is  now 
claimed  by  the  defendant. 

It  is  contended,  however,  that  the  running  of 
the  hypothetical  line  northerly  from  the  Burton 
corner  was  an  estoppel  as  regards  the  State; 
that  the  State,  upon  the  faith  of  this  line  being 
run  and  marked  by  the  Elkins  grantees,  entered 
upon  the  land  eastward  of  it,  and  granted  the 
same  to  Bean  and  others.  That  is,  the  State, 
by  legislative  resolve  and  solemn  grant,  having 
in  1880  granted  to  Elkins  and  others  all  the  land 
west  of  Hart's  Location,  had  the  right  to  re- 
enter upon  some  8,000  acres  of  the  same  land  in 
1881  and  grant  it  out  to  third  parties,  because 
the  Elkins  grantees,  in  making  an  ex  parte  sur- 
vey, had  mistaken  the  position  of  the  west 
boundary  of  Hart's  Location.  There  is  no  pre- 
tense, certainly  no  proof,  that  this  survey  was 
made  by  any  concurrence  of  the  parties,  or  that 
there  was  even  any  communication  between  the 
agents  of  the  State  and  the  Elkins  grantees.  The 
agents  of  the  State  simply  lay  by  and  watched 
the  operations  of  Elkins  and  company,  and  find- 
ing, or  supposing,  that  they  baa  made  a  mis- 
take, and  had  left  a  vacant  tract  of  land  between 
the  line  they  ran  and  Hart's  Location,  stepped 
in  and  made  another  grant  to  other  parties  of 
nearly  a  sixth  part  of  the  tract  granted  to  the 
Elkins  party.  Not  a  particle  of  evidence  was 
produced  to  show  any  acquiescence  on  the  part 
of  Elkins  and  his  associates  in  this  proceeding, 
or  that  they  had  any  notice  or  knowledge  of  it. 
So  far  as  appears,  they  have  never  acknowledged 
the  right  of  these  new  grantees,  nor  have  they 
ever  admitted  that  any  one  had  any  right  to  in- 
terfere with  the  extension  of  their  land  east- 
wardly  to  Hart's  Location.  We  think  no  case 
can  be  found,  that  would  make  out  an  estoppel 
under  such  circumstances  as  these. 

We  have  been  referred  with  much  confidence 
to  the  case  of  Propn.  of  Enfield  r.  Dap,  11  N. 
H. ,  590.  We  have  carefully  examined  this  case, 
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and  do  not  find  in  it  anything  to  support  the 
proposition  contended  for.  There  the  State  in- 
terposed, after  due  notice  to  the  parties  and  an 
inquiry  by  the  Legislature,  in  reference  to  the 
true  and  right  ownership  of  a  certain  gore  be- 
tween two  adjoining  townships,  which  by  an 
alleged  mistake  of  a  figure  bad  not  been  includ- 
ed in  the  grant  (of  Enfield)  in  which  it  was  in- 
tended to  be.  The  south  line  was  south  68°  east  in 
the  deed,  when  it  should  have  been  south  58° 
east.  The  grant  of  Grantham  was' made  a  few 
years  afterwards,  binding  on  Enfield,  but  hav- 
ing the  right  course  (south  58°  east)  for  its  north 
line.  On  the  application  of  the  proprietors  of 
Enfield  and  adjoining  townships,  the  Legisla- 
ture was  applied  to  to  correct  this  error,  and 
commissioners  were  appointed  to  run  the  true 
line,  and  the  disputed  gore  was  granted  to  En- 
field .  The  parties  acquiesced  for  20  tears,  and 
the  question  was,  whether  Enfield  had  sufficient 
seisin  and  color  of  title  to  claim  the  benefit  of  [326] 
the  8tatute  of  Limitations;  and  the  court  held 
that  it  had.  But  the  court  expressed  itself  with 
great  caution  as  follows:  "  In  this  case  we  are 
clearly  of  opinion  the  seisin  would  not  pass  by 
the  mere  effect  of  the  second  grant:  but  was 
there  not  such  a  previous  re-entry  ana  assertion 
of  right  on  the  part  of  the  government  as  to 
constitute,  together  with  the  grant,  a  convey- 
ance with  livery  of  seisin?  An  entry  upon  the 
land  by  the  government  agents,  and  the  run- 
ning anew  ana  re-marking  of  lines,  with  the  ex- 
press design  of  a  reconveyance  to  rectify  a  for- 
mer mistake,  would  seem  to  be  evidence  suffi- 
cient to  show  an  actual  possession  in  the  gov- 
ernment of  any  given  tract"  Was  anything 
of  this  kind  done  in  the  present  case  ?  Were  the 
Elkins  grantees  notified  of  any  error  or  mistake? 
Were  they  informed  of  the  intention  to  regrant 
a  portion  of  the  tract  granted  to  them?  Did 
they  acquiesce  in  such  proceedings?  Nothing 
of  the  kind  But  the  court  adds:  "The  pro- 
ceedings of  the  Legislature  were  had  on  public 
notice,  and  actual  service  on  the  proprietors  of 
Grantham.  They  also  had  full  knowledge  oi 
the  subsequent  proceedings  of  the  proprietors 
of  Enfield,  in  their  entry  upon  and  frequent  sales, 
of  portions  of  this  gore  of  land,  claiming  the 
whole  under  the  grant  from  the  State,  and  must 
be  regarded  as  acquiescing  in  such  adverse  pos- 
session and  claim.  It  is  now  too  late  for  the 
proprietors  of  Grantham  to  assert  their  title."  It 
Is  obvious  that  the  cases  are  totally  distinct;  and 
it  is  unnecessary  to  discuss  the  subject  further. 

The  Judge,  on  this  part  of  the  case,  instruct- 
ed the  jury  that  there  was  no  evidence  before 
them  to  estop  or  bar  those  claiming  under  the 
Elkins  grant  from  maintaining  their  line  by  the 
westerly  side  of  Hart's  Location;  and  in  this 
we  think  he  was  right. 

The.  judgment  of  the  Circuit  Court  u  affirmed 
True  copy.  Test:  _ 
James  H.  MoKenney,  Clerk,  Sup.  Court,  u.  8. 


JOHN  8.  KENNEDY  kt  al.,  Appts., 

CITY  OF  INDIANAPOLIS,  SUSAN 
McKERNAN  kt  al. 
(See  8.  C,  13  Otto,  588-006.) 
Private  property  taken  for  public  urn. 
Under  the  Constitution  of  Indiana,  the  right  to 
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enter  on  and  use  private  property  for  public  pur- 
poses is  complete  as  soon  as  the  property  ta  actually 
appropriated  under  the  authority  of  law  tor  a  pub- 
lic use ;  but  the  title  does  not  pan  from  the  owner 
without  his  consent,  until  Just  compensation  has 
been  made  to  him. 

J "No.  244.] 
/.      Decided  Apr.  26, 1881. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Indiana. 
The  case  is  fully  stated  by  the  court 
Messrs.  T.  A.  Hendricks,  Conrad  Baker  and 
B.  Harrison,  for  appellants: 

The  failure  to  complete  a  public  work,  the 
land  for  which  had  been  partly  paid  for  in  an- 
ticipated benefits,  if  a  hardship,  is  one  for  which 
the  law  has  no  remedy,  and  complaint  for  which 
should  be  addressed  to  the  Legislature. 

Mclntyre  v.  State,  5  BlackfT,  889;  People  y. 
Hayden,  6  Hill,  862;  People  v.  R.  R.  Go.,% 
Mich.,  496. 

After  a  silent  acquiescence  for  thirty-five  or 
forty  years,  it  is  too  late  to  complain  to  anybody. 
If  it  could  be  maintained  that  the  State  aban- 
doned this  canal,  still,  having  acquired  a  fee  in 
the  land,  no  right  of  reversion  remained  in 
the  original  owners. 

Reward  v.  Mayor,  7N.Y.,  814;  Retford  v. 
Knight,  11  N.  Y.,  808;  Park  Comrs.  v.  Arm- 
strong, 46  N.  T.,  284;  Heard  v.  Brooklyn,  60  N. 
Y.,  242;  Haldeman  v.  R.  R.  Co.,  50  Pa.,  425; 
Craig  v.  Mayor,  58  Pa.,  477. 

The  appropriation  of  land  taken  for  this  canal 
was  complete,  and  the  limitation  began  to  run 
against  the  owner,  not  from  the  time  of  com- 
pletion, but  from  the  time  the  State  surveyed 
and  located  the  canal,  and  entered  upon  and 
took  possession  of  the  land,  displacing  the  pos- 
session and  dominion  of  the  owner. 

Act,  1886,  sees.  16, 17;  especially  first  proviso 
to  sec.  17,  R.  8. 1888, 348, 844;  NuU  v.  Canal  Co., 
4  Ind.,  482;  People  v.  R.  R.  Co.,  8  Mich.,  501- 
People  v.  Hayden,  6  Hill,  860;  Park  Comrs.  v 
Armstrong,  45  N.  Y.,  244. 

D'  T^rpte.  CUypool  dbKetclmm, 
R.  O.  Hawkins  and  John  A.  Henry,  for  appel- 
lees: 

The  general  course,  both  of  English  and 
American  decisions,  in  regard  to  the  interest  ac- 
quired by  the  public  by  the  exercise  of  the  right 
of  eminent  domain  is,  that  no  more  of  the  title 
is  devested  from  the  owner  than  is  necessary 
for  the  public  use. 

Heyneman  v.  Blake,  19  Cal.,  579;  Hooker  v 
Turnpike  Co.,  12  Wend.,  371;  Oiesy  v.  R.  R. 
Co.,  4  Ohio  St.,  308;  Barclay  v.  Howell,  6  Pet. 
498;  Washington  Cemetery  v.  R.  R.  Co.,  68  N. 

No  application  where  there  was  simply  a  pur- 
pose and  intention  not  completed. 

See,  CaUender  v.  Marsli,  1  Pick.  (Mass.),  480; 
Cushtnan  v.  Smitfi,  34  Me.,  247;  also  Nichols  v 
R.  R.  Co.,  48  Me.,  856. 

Private  property  can  only  be  taken  by  the 
government  or  its  agents  when  necessary  for 
the  public  use,  and  in  such  cases  compensation 
must  be  made  therefor. 

Cooper  v.  Williams,  5  Ohio,892  and  cases  there 
cited. 


The  condition  that  the  property  must  be  taken 
for  the  public  use,  is  as  much  above  the  reach 
of  the  Legislature  as  it  is  above  the  reach  and 
control  of  the  lowest  functionary  of  the  govern - 

Bloodgood  v.  R.  R.  Co.,  18  Wend.,  60;  R.  R. 
S'J'  Ppi  46  N.  Y,  546;  R.  R.  Co.  v.  Davie, 
48  N.  Y.,  146,  and  other  authorities  there  cited. 

Compensation  in  its  lowest  degree  implied 
the  completion  and  construction  and  use  of  the 
canal  through  the  premises  in  controversy  as 
contemplated  by  the  Act 

Upon  the  facts  in  this  record  the  question  of 
reversion  is  not  in  the  case  at  all.  Reversion  is 
a  return  of  title  to  one  who,  having  formerly 
held  it,  has  in  some  way  been  devested  of  it 
But  a  man  can  have  no  return  of  that  with 
which  he  has  never  parted. 


Nora.— Eminent  domain;  the  right  to  payment  for 
VrteaU  property  taken  for  public  use  gmeraUy  recog- 
nized i  fifth  Amendment  to  ConstUution  avp&esmOy 
i°  53Xn,i  Oovernment  and  not  to  mates.  Bee,  note 
to  Withers  v.  Buckley,  67  U.  8.,  XV.,  816. 
See  18  Otto. 


Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brought  by  the  appel- 
lants to  quiet  title  to  certain  lands  in  the  City 
of  Indianapolis.   The  facts  are  as  follows:  By 
an  Act  of  the  General  Assembly  of  Indiana  "  To 
Provide  for  a  General  System  of  Internal  Im- 
provements," passed  January  27,  1886,  R.  8. 
Ind.,  1888,  p.  387,  sec.  4,  the  board  of  internal 
improvements  was  authorized  and  directed  to 
construct,  among  other  public  works,  the  Cen- 
tral Canal,  commencing  at  the  most  suitable 
point  on  the  Wabash  and  Erie  Canal,  between 
Fort  Wayne  and  Logan  sport,  running  thence 
to  Muncietown,  thence  to  Indianapolis,  and 
thence  to  Evansville  on  the  Ohio  River.  For 
this  purpose  the  board  was  authorized  to  enter 
upon,  take  possession  of,  and  use  any  lands  nec- 
essary for  the  prosecution  and  completion  of  the 
work.   Sec.  16.  In  all  cases  where  persons  felt 
aggrieved  or  injured  by  what  was  done,  a  claim 
could  be  made  for  damages,  which  were  to  be 
appraised  in  a  way  specially  provided  for,  but 
in  making  the  appraisement  the  benefits  result- 
ing to  the  claimant  from  the  construction  of  the 
work  were  to  be  taken  into  consideration.  Any 
sum  of  money  thus  found  to  be  due  was  to  be 
paid  by  the  board,  but  no  claim  could  be  re- 
covered or  paid,  unless  made  within  t  wo  years 
after  the  property  was  taken  possession  of.  Sec. 
17.  The  board  was  also  authorized  to  acquire, 
by  donation  or  purchase,  for  the  State,  the  nec- 
essary ground  for  the  profitable  use  of  any  wa- 
ter-power that  might  be  created  by  the  construc- 
tion of  the  canal,  and  to  lease,  for  hydraulic 
purposes,  any  surplus  of  water  there  might  be, 
over  and  above  what  was  required  for  naviga- 
tion.  Sees.  22  and  28. 

The  Constitution  of  the  State.adopted  in  1816, 
which  was  in  force  when  this  Act  was  passed 
and  until  all  the  rights  of  the  State  under  it  had 
been  acquired,  contained  the  following  as  Art. 
I.,  sec.  7:  "That  no  man's  particular  services 
shall  be  demanded,  or  property  taken  or  ap- 
plied to  public  use,  without  the  consent  of  his 
representatives,  or  without  a  just  compensation 
being  made  therefor." 

The  town  plat  of  Indianapolis  was  laid  out  on 
lands  granted  by  Congress  to  Indiana  for  a  seat 
of  government  On  this  plat,  as  originally  made, 
Missouri  street  extended  across  the  Town  from 
north  to  south,  a  distance  of  one  mile.  The 
board  of  internal  improvements  located  the  Cen- 
tral Canal  in  this  street  throughout  its  entire 
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length.  From  the  southerly  end  of  the  street 
the  location  extended  in  that  direction  across 
what  was  then  known  as  outlots  121,  125  and 
126.  These  lots  were  owned,  126  by  one  Coe, 
and  the  other  two  by  Van  Blaricum.  During 
the  year  1840  or  before,  the  canal  was  actually 
built,  filled  with  water,  and  to  some  extent  nav- 
igated from  Broad  Ripple,  a  point  on  the  west 
fork  of  the  White  River,  about  nine  miles  north 
of  Indianapolis,  to  a  lock  in  Missouri  street,  at 
Market  street.  From  Market  street  the  canal 
was  actually  dug,  and  its  banks  built  to  another 
lock,  a  distance  of  a  mile  or  more  below,  but  it 
was  never  filed  with  water  for  the  purposes  of 
navigation,  or,  in  fact,  opened  for  navigation. 
The  lower  lock  would  perhaps  hold  the  water 
in  the  level  above,  but  would  not  pass  a  boat 
[601]  below. 

About  the  time  this  part  of  the  work  was 
finished,  the  whole  project  of  completing  the 
canal  was  abandoned,  and  has  never  since  been 
resumed.  Considerable  work  had  been  done  on 
the  line  as  a  whole,  before  the  abandonment,  but 
the  only  part  ever  opened  for  navigation,  to  anv 
extent  whatever,  was  that  between  Broad  Ripple 
and  the  Market  street  lock.  The  premises  in  con- 
troversy are  between  Market  street  and  the  next 
lock  below. 

The  State  made  a  lease  of  water-power  to  be 
used  at  this  lower  lock,  and  for  many  years  con- 
ducted the  water  to  supply  that  lease  through 
the  canal  as  constructed  below  Market  street. 
No  other  use  of  the  canal  was  ever  made  by  the 
State  for  any  purpose,  and  both  the  city  and  the 
owners  of  the  several  outlots  have  at  all  times 
been  permitted  to  fence,  bridge  and  occupy  the 
property  as  they  pleased,  provided  they  t'id  not 
interrupt  the  flow  of  water  to  supply  the  power 
to  a  mill  that  had  been  built  below. 

Neither  the  Town  of  Indianapolis  nor  Coe 
ever  made  any  claim  on  the  State  for  compen- 
sation on  account  of  the  appropriation  of  their 
property.  Van  Blaricum  did,  however,  do  so, 
and  he  prosecuted  his  claim  until  1848,  when  it 
was  finally  decided  against  him.  It  is  conceded 
that  no  damages  were  ever  awarded  him.  The 
defendants,  other  than  the  City  of  Indianapolis 
and  the  Railroad  Company,  are  the  owners  of  all 
the  title  to  the  outlots  occupied  by  the  canal, 
which  did  not  pass  to  the  State  under  the  ap- 
propriation that  was  made. 

In  1850  the  General  Assembly  of  Indiana 
passed  an  Act  to  sell  the  canal,  and  under  the 
authority  of  that  Act  all  the  part  of  the  canal 
north  of  Morgan  County,  including  the  prem- 
ises in  controversy,  was  conveyed  to  one  Fran- 
cis N.  Conwell,  for  the  sum  of  $2,425.  From 
Conwell  the  title,  such  as  he  got,  passed  by  sun- 
dry conveyances  to  the  Waterworks  Company 
of  Indianapolis.  Afterwards  that  part  of  the 
premises  south  of  Market  street,  not  being  es- 
sential to  the  business  of  the  Waterworks  Com- 
pany, was  sold  to  the  Indianapolis,  Cincinnati 
&  Lafayette  Railroad  Company. 

Between  1872  and  1874,  the  City  of  Indianap- 
olis, the  legal  successor  of  the  town,  took  actual 
[602]  possession  of  Missouri  street  below  the  Market 
street  lock,  and  used  it  for  sewerage  purposes, 
building  a  sewer  therein  and  filling  up  the 
canal.  About  the  same  time  McEernan,  the 
ancestor  of  the  present  appellees  of  that  name, 
filled  up  the  canal  on  the  outlots  in  question, 
and  erected  one  or  more  houses  thereon.  This 
552 


bill  was  filed  by  the  mortgagees  of  the  Railroad 
Company  to  quiet  the  title  of  the  Company  to 
this  property  and  protect  their  security.  On  the 
hearing  the  circuit  court  dismissed  the  bill  for 
the  reason  that  the  appropriation  by  the  State 
was  not  sufficient  to  devest  the  owners  of  their 
title,  and  consequently  the  Railroad  Company 
took  nothing  by  the  conveyances  under  which  ft 
claims. 

According  to  the  later  decisions  of  the  Su- 

Ereme  Court  of  Indiana,  when  lands  were  taken 
y  the  State  under  the  internal  improvement 
laws,  and  lust  compensation  made  to  the  own- 
ers, the  title  in  fee  was  transferred  from  the 
owner  to  the  State.  Waterworlt*  Co.  v.  Burk- 
hart,  41  Ind.,  864;  Nebon  v.  Fleming,  56  Ind., 
810.  The  earlier  decisions  were  the  other  way. 
Edgerton  v.  Huff,  26  Ind.,  85.  But  so  far  as  we 
have  been  able  to  discover,  it  has  never  yet  been 
held  that  the  title  passed  out  of  the  owner  until 
"  just  compensation  "  had  actually  been  made. 
In  fact,  the  decisions  appear  to  have  been  uni- 
formly to  the  effect  that  it  did  not.  Thus,  as 
early  as  1888,  in  RuboUom  v.  MeVlure,  4  Blakf . , 
508,  it  was  said  in  reference  to  a  statute,  of 
which  the  one  now  under  consideration  is  al- 
most a  literal  copy,  that  it  insured  "  to  any  in- 
dividual whose  interest  may  have  been  made  to 
field  to  the  public  good,  remuneration  for  his 
088.  Actual  payment  to  him  is  a  condition  pre- 
cedent to  the  investment  of  the  title  to  the  prop- 
erty in  the  State,  but  not  to  the  appropriation  of 
it  to  public  use."  This  was  followed  in  1846,  by 
Rankin*  v.  Lawrence,  8  Blakf. ,  256.  That  was 
a  case  in  which  the  White  Water  Valley  Canal 
Company  had  acquired  the  title  of  the  State  to 
the  White  Water  Canal,  one  of  the  works  the 
board  of  internal  improvements  was  authorized 
to  construct  under  the  Act  of  1886,  and  the  ques- 
tion was  whether  it  could,  under  its  charter, 
enter  upon  lands  to  complete  that  canal,  for  [603] 
the  purposes  of  its  incorporation,  without  first 
having  made  just  compensation  to  the  owner. 
Upon  this  the  court  said:  "The  question  whether 
payment  must  be  made  before  the  land  is  taken 
and  used  *  *  *  has  been  already  decided 
by  this  court.  *  *  *  The  possession  and  use 
of  the  land  in  question  by  the  White  Water  Val- 
ley Canal  Company  are  upon  the  condition  sub- 
sequent, that  they  will  not  be  in  default  with  re- 
spect to  the  payment  for  the  same, as  prescribed 
by  the  charter,  nor  with  respect  to  the  erecting 
of  the  works  for  which  the  land  is  taken.  It 
may  be  that,  should  any  person  claiming  under 
the  company  remain  in  possession  of  the  land 
after  a  default  in  such  payment,  or  in  erecting 
the  works, he  would  be  considered  as  a  trespasser 
ab  initio."  So  far  as  we  have  been  advised,  these 
cases  are  still  the  law  of  Indiana,  and  they  are 
certainly  supported  by  high  authority.  Thus, 
in  Retford  v.  Knight,  11  NTY.,  814,  the  Court  of 
Appeals  of  New  York,  speaking  of  statutes  sim- 
ilar to  that  of  Indiana,  says:  "  The  construction 
upon  those  Acts  has  been  that  the  fee  did  not 
vest  in  the  State  until  the  payment  of  the  com- 
pensation, although  the  authority  to  enter  upon 
and  appropriate  the  land  was  complete  prior  to 
the  payment."  And  so,  in  Nichols  v.  R.  B.  Co., 
43  Me.,  859,  the  Supreme  Court  of  Maine,  in 
speaking  of  an  article  of  the  Constitution  of 
that  State  which  declared  that  private  property 
should  not  be  taken  for  public  uses  without  lust 
compensation,  uses  this  language:   "  While  it 
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prevent*  the  acquisition  of  any  title  to  land  or 
to  an  easement  in  it,  and  does  not  permit  a  per- 
manent appropriation  of  it,  as  against  the  own- 
er, without  the  actual  payment  or  tender  of  a 

Just  compensation,  it  does  not  operate  to  pro- 
libit  tiie  Legislature  from  authorizing  a  tem- 
porary exclusive  occupation  of  the  land  of  an 
individual,  as  an  incipient  proceeding  to  the  ac- 
quisition of  title  to  it,  or  to  an  easement  in  it  for 
a  public  use,  although  such  occupation  may  be 
more  or  less  injurious  to  the  owner.  Such  tem- 
porary occupation,  however,  will  become  un- 
lawful unless  the  party  authorized  to  make  it 
acquire,  within  a  reasonable  time  from  its  com- 
mencement, a  title  to  the  land,  or  at  least  an 
easement  in  it."  And  again,  in  Cvshman  v. 
Smith,  84  Me. .  268:  "  The  design  seems  to  have 
been  simply  to  declare  that  private  property 
shall  not  be  changed  to  public  property,  or 
transferred  from  the  owner  to  others  for  pub- 
lic use,  without  compensation."  Not  to  multiply 
cases  further,  it  seems  to  us  that  both  on  prin- 
[604]  ciple  and  authority  the  rule  is,  under  such  a 
constitution  as  that  of  Indiana,  that  the  right 
to  enter  on  and  use  the  property  is  complete,  as 
soon  as  the  property  is  actually  appropriated 
under  the  authority  of  law  for  a  public  use,  but 
that  the  title  does  not  pass  from  the  owner  with- 
out his  consent,  until  just  compensation  has  been 
made  to  him. 

We  proceed  now  to  apply  this  rule  to  the 
facts.  It  is  not  contended  that  compensation  in 
money  was  made  for  any  of  the  land  in.  dis- 
pute. Van  Blaricum  claimed  money,  but  the 
tribunal  to  which,  under  the  statute,  his  appli- 
cation was  referred,  decided  against  him.  In 
effect  he  was  told  in  answer  to  nis  application, 
the  benefits  he  would  receive  from  the  con- 
struction of  the  canal  would  be  "  just  compen- 
sation "  to  him  for  his  property  taken.  The 
town  and  the  lot  owners  adjoining  Missouri 
street  made  no  claim  for  compensation.  Neither 
did  Coe,  the  owner  of  lot  126.  In  this  way 
these  parties  signified  under  the  law  their  wil- 
lingness to  take  as  their  compensation,  the  ben- 
efits which  would  result  to  them  respectively 
from  the  construction  of  the  canal.  The  appro- 
priation was  for  public  use  by  means  of  a  canal, 
and  the  owners  were  to  be  paid  their  compen- 
sation for  the  land  taken  by  the  construction  of 
a  canal  thereon.  It  would  seem  to  follow  that 
if  the  canal  was  constructed,  the  compensation 
which  the  Constitution  guarantied  the  owner 
would  be  made ;  otherwise  not.  If  the  canal 
was  in  law  built,  therefore,  the  title  passed  to 
the  State  ;  if  not,  it  remained  in  the  owner.  The 
failure  to  claim  damages  within  the  two  years 
was  no  more  than  a  waiver  of  all  compensation 
except  such  as  grew  out  of  the  benefits  result- 
ing from  the  construction  of  the  work  for 
which  the  appropriation  was  made.  To  hold 
that  the  title  passed  by  mere  appropriation,  if 
no  claim  for  damages  was  made  within  the  two 
years,  would  be  in  effect  to  decide  that  if  the 
State  entered  on  land  for  a  particular  use  and 
kept  possession  as  against  the  owner  for  two 
years,  it  got  a  title  in  fee  whether  the  property 
was  actually  put  to  the  use  or  not.  Such  we 
cannot  believe  to  be  the  law. 

Was  there,  then,  such  a  canal  constructed 
over  and  upon  the  lands  in  question  as  the  In- 
ternal Improvement  Act,  under  which  the  ap- 
propriation was  made,  contemplated  ?  A  canal. 
See  18  Otto. 


in  the  sense  that  term  implies  in  this  connection.  [605] 
means  a  navigable  public  highway  for  the 
transportation  of  persons  and  property.  It  must 
not  only  be  in  a  condition  to  hold  water  that 
can  be  used  for  navigation,  but  it  must  have  in 
it,  as  part  of  the  structure  itself,  the  water  to 
be  navigated,  ready- for  use.  Such  an  instru- 
mentality for  "  The  advancement  of  the  wealth, 
prosperity  and  character  of  the  State  "  (Rubot 
torn  v.  McClurc,  supra,  507)  might  confer  ben- 
efits that  would  be  a  just  compensation  for  the 
private  property  taken  for  its  use.  but  until 
such  a  structure  is  actually  furnish  sd  complete, 
it  can  in  no  proper  sense  be  said  that  the  worts 
have  been  constructed  from  which  the  benefits 
that  are  to  make  the  compensation  can  proceed. 
A  mill-race  carrying  water  for  hydraulic  pui 
poses  is  not  enough.  There  must  be  a  can  at 
fitted  in  all  respects  for  navigation  and  open  to 
public  use,  l>efore  the  benefits  can  accrue  to  the 
owner  which  are  under  the  law  to  overcome 
his  claim  for  damages.  No  authority  was  given 
the  board  of  improvements  to  appropriate  lands 
for  the  use  of  the  water-power  created  by  the 
canal.  That  could  only  be  acquired  by  donation 
or  purchase  (sec.  16),  and  no  power  could  be 
leased  until  there  was  a  surplus  of  water.  The 
canal  was  to  be  built  for  navigation.  If,  when 
built,  there  was  found  to  be  more  water  than 
was  wanted  as  a  means  of  transportation,  it 
might  be  leased,  but  until  there  was  a  canal  for 
navigation  there  was  in  law  none  for  power. 
The  use  of  the  water  for  hydraulic  purposes 
was  but  an  incident  to  the  principal  object  of 
the  work  to  be  done. 

There  can  be  no  pretense  that  this  canal  was 
ever  navigated  below  Market  street,  or  put  in  a 
condition  for  navigation.  It  was  accepted  from 
the  contractor,  ana  may  have  had  all  its  banks 
and  its  bed  complete,  but  it  is  evident  from  the 
testimony  that  ft  was  never  finished  so  that  it 
could  be  actually  used  as  a  navteable  canal, 
and  it  certainly  was  never  opened  by  the  State 
to  public  use  in  that  way.  More  work  had  been 
done  on  it  than  on  some  other  parts  of  the  line, 
but  still  it  was  unfinished  when  the  abandon- 
ment of  the  enterprise  took  place. 

We  are  aware  that  in  the  case  of  the  Water- 
works Co.  v.  Burkhart,  tupra,  the  Supreme 
Court  of  Indiana  decided  that  the  title  to  the 
land  then  in  dispute  had  passed  from  the  owner 
to  the  State,  but  that  was  on  the  level  above 
Market  street,  which  had  been  not  only  made 
navigable,  but  had  actually  been  to  some  extent 
navigated.  The  owner,  too,  had  been  awarded  [606] 
and  paid  damages  in  money.  So  in  Nelson  v. 
Firming,  tupra,  the  canal  was  completed  and 
had  been  in  actual  use  by  the  public  as  such, 
for  a  period  of  between  thirty  and  forty  years 
before  the  abandonment  occurred.  In  both 
these  cases,  according  to  the  rule  that  has  been 
stated,  the  compensation  was' actually  made, 
and  the  title  passed.  There  the  question  was 
one  of  reversion  after  title  once  acquired.  Here, 
as  we  think,  the  State  never  got  title,  since  the 
requisite  compensation  was  never  made.  Con- 
sequently, the  State  had  no  title  to  this  prop- 
erty to  convey,  and  the  Railroad  Company  took 
nothing  by  its  purchase.  Itfollowt  that  the  decree 
below  wot  right,  and  it  it  consequently  affirmed. 
True  copy.  Test: 

James  H.  MoKenncy,  Clark,  Sup.  Oourt»U.  8. 

Clted-fi  Btaa.,  tO. 
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[756]   INDIANA.  &  ILLINOIS  CENTRAL  RAIL- 
WAY COMPANY,  Appt., 
v. 

HENRIETTA  P.  SPRAGUE. 

(See  S.  C.,  18  Otto,  766-764.) 

Terms  of  bond  control  mortgage — unpaid  cou- 
pon* do  not  dishonor  bond — notice  to  purchaser. 

L  Where  there  is  a  difference  between  the  terms 
of  railroad  bonds  and  of  the  mortgage  given  to  se- 
cure them,aa  to  the  payment  of  interest,  the  terms 
of  the  bonds  will  control. 

2.  The  mere  presence  upon  the  bonds  when  pur- 
chased, of  two  past  due,  unpaid  interest  coupons, 
(lid  not  make  the  bonds  dishonored  paper.  Crom- 
well v.  Sao  So.,  XXIV.,  followed.  Parsons  v.  Jack- 
son, XXV.,  limited. 

3.  Where  the  facts  are  sufficient  to  put  a  pur- 
chaser on  inquiry,  he  can  only  be  charged  with 
knowledge  of  the  facta  which  he  might  have  learned 
by  inquiry. 

[No.  368.] 

Argued  Apr.  8,  1881.    Decided  Apr.  X5, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 
The  case  is  fully  stated  by  the  court. 
Messrs.  James  Emott,  C.  O.  Kidder  and 
Joseph  E.  McDonald,  for  appellant: 

Where  there  were  several  past  due  and  un- 
paid coupons,  their  presence  was  held  to  be  of 
itself  an  evidence  of  dishonor,  and  with  the  fact 
that  an  authority,  which  was  given  to  the  pres- 
ident of  the  company  to  designate  the  place  of 
payment,  had  not  been  exercised,  taken  in  con- 
nection with  the  low  price  at  which  the  bonds 
were  offered,  was  held,  abundantly  sufficient  to 
affect  the  purchaser  with  notice  of  invalidity  in 
their  issue. 

Parsons  v.Jackson,W  U.  S.,484  (XXV.,  467). 

Judge  Bradley  giving  the  opinion  of  the  court, 
speaks  of  these  circumstances,  of  which  the 
past  due  coupons  was  the  most  marked,  as  be- 
ing "  so  pointed  and  emphatic  as  to  be  prima 
facie  inconsistent  with  any  other  view  than  that 
there  was  something  wrong  in  the  title."  Pp. 
440,  441  (460). 

The  respondent  did  hot  purchase  the  bonds 
in  question  in  good  faith.  She  had  abundant 
cause  to  question  their  integrity,  evidence  of 
dishonor  sufficient  to  put  her  on  inquiry,  and 
to  show  that  Condict  had  no  title  in  the  bonds, 
or  right  to  dispose  of  them  to  pay  his  own  debts, 
or  redeem  securities  which  he  was  accused  of 
misappropriating. 

The  law  will  hold  a  person,  dealing  with  an 
agent  and  trustee,  as  Mrs.  Sprague  did,  to  dil- 
igence and  the  utmost  good  faith. 

Smith  v.  Ayer,  101  U.  8.,  820  (XXV.,  955); 
Hoffman  v.  in*.  Oo.,  92  U.  8.,  161  (XXIII., 
589);  Bk.  of  Genesee  v.  Patchin  Bk.,  13  N.  Y., 
809,  Pearce  v.  R.  B.  Co.,  21  How.,  441  (62  U. 
8.,  XVI.,  184). 

Green's  Bribe,  Ultra  Vires,  2d  ed.,  p.  268, 
note  and  cases  cited. 

It  has  been  held  that  a  bond  which  is  redeem- 
able, although  not  payable,  after  a  certain  date, 
ceases  to  be  negotiable  at  that  date,  although 
no  notice  of  an  option  to  redeem  had  been  given 
by  the  obligor. 

See  Texas  v.  White,  7  Wall  700  (74  U.  8., 
XIX.,  227);  and,  on  the  general  question  of 
negotiability  of  bonds,  Vermilye  v.  Ex.  Co.,  21 
Wall.,  188  (88  U.  8.,  XXII.,  609);  White  v.  R. 
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B.  Co.,  21  How.,  675  (62  U.  S.A  XVI.,221); 
Mercer  Co.  v.  Hackett,  1  Wall.,  88  (68  U.  8., 
XVII.,  548). 

But  the  controlling  provision  asio  this  point 
is  that  contained  in  the  mortgage,  the  second 
of  its  covenants.  A  purchaser  of  these  bonds 
is  affected  with  this  provision,  and  has  notice 
of  it  as  fully  as  if  it  were  written  out  in  full  in 
the  bond. 

The  bonds  expressly  refer  to  it,  but  this  is 
not  necessary. 

The  fact,  that  the  bonds  are,  and  arc  known 
to  be  issued  under  and  secured  by  the  mortgage, 
makes  every  purchaser  and  holder  chargeable 
with  notice  of  the  contents  of  the  mortgage. 

McClure  v.  Oxford,  94  U.  S.,  429  (XXIV., 
129);  Caylusv.  B.  B. Co.,  49  How.  Pr.,  100;  Ken- 
nion  v.  Kdsey,  10  Iowa,  448;  Sclioonmaker  v. 
Taylor,  14  Wis.,  318;  Plank  B.  Co.  v.  Murray. 
15  111.,  336  ;  Tiernan  v.  Hinman,  16  111.,  400 , 
Benjamin  v.  B.  B.  Co.,  49  Barb.,  449;  Hunt  v. 
Frost,  4  Cush.,  54;  Hanfordv.  Sogers,  11  Barb., 
18;  Gammon  v.  Freeman,  81  Me.,  248;  Brown- 
lee  v.  Arnold,  60  Mo.,  79;  Texas  v.  White  (su- 
pra). 

Messrs.  Clarkson  N.  Potter  and  Whitney, 
for  defendant  in  error: 

First  point.  The  unpaid  coupons  attached  to 
the  appellant's  bonds  when  delivered  to  re- 
spondent, were  not  notice  of  the  dishonor  of  the 
bonds. 

SmiVi  v.Sac  Co.,  11  Wall.,  150  (78  U.  S  , 
XX.,  105);  Mv.rray  v.  Lardner,  2  Wall.,  121 
(69  U.  S.,  XVII.,  859.) 

The  usages  of  trade  and  the  policy  of  the  law 
alike  favor  the  bona  fide  holder  of  such  instru 
meats. 

Claflin  v.  Bk.,  25  N.  Y.,  293. 

The  interest  is  a  mere  incident  to  the  debt; 
compensation  for  the  deferred  payment  of  the 
principal.  The  coupons  are  separate  obliga- 
tions for  the  interest,  payable  upon  demand, 
and  they  are  continuing  securities,  Merritt  v. 
Todd,  28  N.  Y.,  28,  not  due  until  demanded. 

Such  securities  have  been  used  as  a  means  of 
raising  money,  not  only  by  railroad  companies, 
but  by  the  National  Government,  the  States, 
Counties  and  Municipalities,  by  all  descriptions 
of  corporations,  and  largely  by  individuals. 

To  hold  that  the  moment  the  debtor  ceases 
to  pay  interest,  the  character  and  negotiability 
of  such  obligations  is  changed,  would  effectu- 
ally put  an  end  to  the  traffic  in  such  securities. 

No  distinction  in  practice  has  been  made  be- 
tween bonds  on  which  interest  is  unpaid,  and 
those  on  which  it  is  promptly  paid.  Any  other 
doctrine  would  defeat  the  whole  purpose  for 
which  such  securities  are  authorized. 

None  of  the  cases  cited  conflict  with  this. 

Newell  v.  Gregg,  51  Barb. ,  268,  was  not  analo- 
gous. 

The  court  says.  "The  entire  debt  was  evi- 
denced by  one  written  promise  to  pay,  which 
had  been  broken  when  Gregg  purchased  the 
note,  of  which  dishonor  he  had  notice." 

Neither  is  the  case  in  Minnesota,  parallel.  It 
was  the  case  of  the  purchase  of  bonds  which 
had  been  stolen,  and  on  which  the  coupons  for 
many  years  had  not  been  paid,  although  paid 
upon  all  the  rest  of  the  issue,  which  peculiarity 
the  court  considered  notice  of  the  invalidity  of 
those  bonds. 

Directly  the  reverse  has  been  held  in  Mass* 

108  1 .  8. 


Digitized  by 


Google 


1880. 


Ikd.  ahd  III.  Cent  R  Ca  v.  Sfbasdx 


756-764 


chusetts  and  Wisconsin,  and  lately  in  this 
court 

Bk.  v.  Rtrby,  108  Mass.,  407;  Bom  v.  Hewitt, 
15  Wis.,  260;  OromvxU  v.  Sac  Co.,  96 U.  8.,  51 
(XXIV.,  681). 

Second  point.  But  whether  past  due  or  not, 
a  purchaser  in  good  faith  and  without  notice, 
of  bonds  payable  to  bearer,  from  an  officer  of 
the  company,  clothed  with  apparent  authority 
to  dispose  of  them,  is  entitled  to  be  protected. 

A  shopkeeper  might  as  properly  ask  me  to 
return  the  goods  I  bought  over  his  counter,  be- 
cause bis  clerk  failed  to  put  the  money  betook 
for  the  goods  into  the  till,  as  for  the  Company 
to  seek  to  now  impeach  Mrs.  Sprague's  title  on 
like  account;  this  is  as  true  of  securities  not 
negotiable  as  of  negotiable  securities. 

Bk.  v.  Texat,  20  Wall.,  81  (87  U.  8.,  XXII., 
296);  Moore  v.  Bk.,  55  N.Y.,  41;  Mcliiel  v.  Bk., 
46  N.  Y.,  888. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

This  case  was  an  appeal  from  a  part  of  the 
decree  of  the  United  States  Circuit  Court  for 
[757i  the  District  of  Indiana,  made  in  a  suit  in  equi- 
1  ty  in  which  the  Union  Trust  Company  of  New 
York  was  complainant  and  the  Indiana  &  Illi- 
nois Central  Railway  Company  and  others  were 
defendants.  The  suit  was  brought  for  the  fore- 
closure of  a  mortgage  upon  the  appellant's  prop- 
erty, and  resulted  in  a  decree  of  foreclosure  and 
sale.  An  interlocutory  decree  directed  a  mas- 
ter of  the  court  to  ascertain  and  report  to  the 
court  the  names  of  all  persons  who  were  hold- 
ers of  bonds  and  coupons, which  had  been  duly 
issued  under  the  mortgage,  and  which  wer;  en- 
titled to  share  in  the  proceeds  of  the  sale. 

Under  this  order  of  reference,  Henrietta  P. 
Sprague,  the  appellee, presented  a  claim  to  be  the 
owner  and  holder  of  75  bonds,  numbered  from 
629  to  708  inclusive,  of  $1,000  each,  with  cou- 
pons attached.  The  Railway  Company,  by  its 
solicitor,  objected  to  the  allowance  of  the  re- 
spondent's claim.  The  master  heard  the  proofs 
of  the  parties  and  the  arguments  of  their  coun- 
sel, oca  reported  that  Mrs.  Sprague  had  made 
r.ufficiem  proof  of  her  ownership  of  the  bonds 
in  auest ;on,  and  that  they  were  entitled  to  be 
l»id  out  of  the  purchase  money  of  the  railroad. 
To  this  report  the  Railroad  Company  riled  excep- 
tions. The  court,  at  the  May  Term,  1878,  over- 
ruled the  exceptions,  and  entered  a  decree  di- 
recting, among  other  tilings,  that  the  75  bonds 
of  the  appellee,  with  the  coupons  thereto  an- 
nexed, should  be  allowed  as  valid,  and  as  se- 
cured equally  with  the  other  outstanding  bonds 
by  the  mortgage  foreclosed,  and  that  said  bonds 
I*  paid  their  pro  rata  shares  out  of  the  pro- 
ceeds of  the  foreclosure.  From  this  order,  and 
this  part  of  the  foreclosure  decree  in  the  cause, 
the  Railway  Company  brings  this  appeal. 

Mrs.  Sprague,  the  appellee,  was  the  widow 
nnd  administratrix  of  John  H.  Sprague,  de- 
ceased. J.  Elliot  Condict  had  long  been  a  friend 
of  her  husband,  doing  business  in  New  York 
in  railway  securities,  under  the  style  of  "  Con- 
dict &  Co.,  bankers  and  brokers." 

In  February,  1870,  Mrs.  Sprague  loaned  Con- 
<lict  $25,000,  for  which  she  took  his  note.  Be- 
fore its  maturity  ac  advised  her  to  buy,  and  of- 
fered to  sell  her,  $7.->.000  of  the  first  mortgage 
See  18  Otto. 


bonds  of  the  Madison  A  Portage  Railroad  Com- 
pany. She  made  the  purchase  for  the  price  of 
$60  000.  She  paid  this  sum  partly  by  giving 
up  to  Condict  his  note  to  her  for  $25,000  mon- 
ey loaned,  and  the  residue  in  securities  at  the 
market  price.  Thisj>urchase  was  made  in  No- 
vember, 1870. 

The  Madison  &  Portage  Railroad  Company 
failing  to  pay  interest  on  its  bonds,  Mrs. 
8prague,on  June  24, 1871,  at  Condict' s  instance, 
returned  to  him  the  Madison  &  Portage  bonds 
and  received  from  him  in  exchange  seventy-five 
bonds  for  $1,000  each  of  the  Indiana  &  Illinois 
Central  Railway  Company. 

These  bonds  were  dated  April,  1870.  They 
were  secured  by  a  mortgage  or  deed  of  trust  of 
the  same  date.  At  the  time  of  the  exchange  by 
Mrs.  Sprague  of  Madison  &  Portage  bonds  for 
these  bonds,  on  June  24, 1871,  the  bonds  which 
she  received  had  attached  to  them  all  the  cou- 
pons, beginning  from  the  date  of  the  bonds,  60 
in  number.  Of  these  coupons  two,  the  one  pay- 
able October  1, 1870,  and  the  one  payable  April 
1,  1871,  for  $85  each,  were  past  due  and  un- 
paid. The  bonds  contained  this  provision:  "In 
case  of  the  non-payment  of  any  half-yearly  in 
stallment  of  interest,  which  shall  have  become 
due  and  been  demanded,  and  such  default  shall 
have  continued  six  months  after  demand,  the 
principal  of  this  bond  shall  become  due  in  the 
manner  and  with  the  effect  provided  for  in  the 
trust  deed  securing  its  payment."  The  bond 
also  recited  that  it,  together  with  the  residue  of 
2,750  bonds,  were  secured  by  a  deed  of  trustor 
mortgage,  dated  the  first  day  of  April,  1870. 
The  mortgage  contained  the  following  clause 
"In  case  default  be  made  for  six  months  in  the 
payment  of  any  interest  upon  either  of  said 
bonds  when  the  same  shall  become  due  and  pay- 
able, the  whole  principal  sum  in  all  and  each 
of  said  bonds  shall  forthwith  become  due  and 
payable,  and  the  lien  or  incumbrance  hereby 
created  for  the  security  and  payment  of  such 
bonds  may  be  at  once  enforced,  anything  here- 
in to  the  contrary  notwithstanding." 

Before  making  the  exchange  of  bonds  above 
mentioned,  Mrs.  Sprague  had  placed  the  man- 
agement of  .the  affair  in  the  hands  of  Mr.  John 
M.  Whiting,  as  her  counsel. 

Mr.  Whiting,  in  behalf  of  Mrs.  Sprague,  in- 
vestigated not  onlv  the  question  of  the  value  of 
the  Indiana  &  Illinois  Central  Railway  bonds, 
but  also  the  right  of  Condict  to  sell  them.  At 
the  time  of  this  investigation  the  Indiana  &  Il- 
linois Central  Railway  was  net  a  completed,  but 
only  a  projected  road.  Condict  was  its  vice- 
president  and  acting  president.  There  was  an 
executive  committee  which  consisted  of  three 
members  besides  the  president.  These  were 
Condict,  Seaman  and  Lazare. 

Five  hundred  bonds  of  $1,000  each,  secured 
by  the  mortgage  of  April  1,  had  been  executed. 
Before  they  could  be  issued  they  had  to  be 
countersigned  by  the  Union  Trust  Company. 
They  were  so  countersigned  and  delivered  to 
the  Railroad  Company,  whose  obligations  they 
were.  They  were  in  all  respects  regularly  ex- 
ecuted. 

In  June,  1871,  three  hundred  of  the  bonds 
were  delivered  by  the  treasurer  of  the  company 
to  Messrs.  Condict  and  Lazare,  members  of  the 
executive  committee.  They  delivered  two  hun- 
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dred  of  them  to  parties  to  whom  they  belonged. 
The  residue  of  the  three  hundred  bonds  re- 
mained in  the  possession  of  Condict. 

Condict  did  not  appear  to  have  any  express 
authority  from  the  Company  to  sell  or  dispose 
of  these  bonds.  He  claimed,  however,  to  have 
a  lien  on  them  for  advances  made  to  the  Rail- 
way Company. 

There  was  evidence  tending  to  show,  how- 
ever, that  the  Railway  Company  never  received 
consideration  for  the  bonds  transferred  by  Con- 
dict to  Mrs.  8prague. 

There  was  no  evidence  in  the  record  that 
showed  that  Mrs.  8prague,  so  far  as  it  regarded 
any  direct  notice  to  her  personally,  was  not  a 
bona  fide  purchaser. 

Mr.  Whiting,  in  his  testimony  touching  what 
he  learned  of  Condict's  right  to  transfer  the 
bonds,  said:  "He  came  to  me  with  statements, 
and  upon  them  I  acted.  He  asserted  his  entire 
capacity  to  make  the  exchange;  that  he  owned 
the  bonds;  that  be  had  made  advances  to  the 
Company:  that  they  were  his  by  the  highest 
possible  title,  and  made  all  the  asseverations 
under  my  very  sharp  and  close  cross-examina- 
tion.   He  claimed  to  own  the  bonds." 

Mr.  Whiting  also  testified  as  follows:  "Sea- 
man," the  colleague  of  Condict  on  the  execu- 
tive committee,  "assured  me  of  Condict's  right 
to  assign  them,"  the  bonds.  "  My  memory  is 
very  active  on  this  point.  He  sustained  him," 
Condict,  "in  every  regard." 

The  error  complained  of  in  the  part  of  the 
decree  appealed  from  is  this:  It  being  estab- 
lished by  the  evidence  and  reported  by  the  mas- 
ter that  the  Railway  Company  never  received 
any  value  from  their  bonds  either  from  Mrs. 
Sprague  or  from  any  other  person,  she  was  er- 
roneously held  to  be  a  purchaser  of  the  bonds 
for  value  and  without  notice,  and  the  bonds 
were  erroneously  held  to  be  instruments  of  such 
a  character  and  in  such  a  condition,  as  to  enable 
her  to  enforce  them  against  the  Company,  not- 
withstanding the  fact  that  the  Company  had  re- 
ceived no  compensation  for  them. 

It  is  not  disputed  that  the  bonds  in  question, 
when  they  were  first  executed  and  made  ready 
[760]  for  circulation,  had  all  the  qualities  of  commer- 
cial paper.  The  contention  of  the  plaintiff  in 
error  is.  that  Mrs.  Sprague  was  not  a  purchaser 
in  good  faith  and  for  value. 

It  seems  to  be  conceded,  and  the  evidence  es- 
tablishes, that  no  facts  were  known  to  Mrs. 
Sprague  in  relation  to  the  bonds  other  than  those 
which  came  to  the  knowledge  of  her  agent,  Mr. 
Whiting.  Of  course  she  was  bound  by  what 
he  knew.  Does  the  knowledge  of  the  facts 
learned  by  Mr.  Whiting,  and  which  it  is  pre- 
sumed he  communicated  to  her,  make  Mrs. 
Sprague  a  purchaser  in  bad  faith? 

Two  facts  must  be  taken  as  established:  1st, 
Condict's  custody  of  the  bonds  was  lawful. 
The  plaintiff  in  error  admits  that  it  placed  them 
in  his  possession  for  safe  keeping.  2d,  There 
can  be  no  question  that  Mrs.  Sprague  paid  full 
value  for  the  bonds. 

Possession  of  negotiable  bonds  carries  with 
it  the  title  to  the  holder.  Murray  v.  Lardner, 
2  Wall.,  121  [69  U.  8.,  XVH.,  869].  Mrs. 
Sprague,  therefore,  bought  the  bonds  of  a  per- 
son, presumptively  the  owner,  and  paid  for 
them  a  full  and  valuable  consideration. 

Condict  was  an  officer  of  the  Company,  and 


as  such  had  possession  of  the  bonds.  If  he  had 
told  Mrs.  Sprague  or  her  agent  that  he  was  sell- 
ing the  bonds  for  the  Company  and  as  its 
agent,  and  had  then  applied  them  to  the  pay- 
ment of  hifl  private  obligations  to  Mrs.  Sprague, 
her  purchase  would  have  been  made  in  bad 
faith.  But  this  is  not  the  case.  Condict  hav- 
ing possession  of  the  bonds,  and  being  prima 
fade  their  owner,  asserted  to  Mrs.  Sprague's 
agent,  in  the  most  positive  manner,  that  they 
were  his  property.  The  fact  that  he  was  an  of- 
ficer of  the  Company  did  not  of  itself  preclude 
him  from  dealing  in  the  bonds,  or  throw  the 
slightest  suspicion  on  his  title. 

The  question,  therefore,  and  the  only  ques- 
tion in  the  case  is,  was  there  anything  upon  the 
face  of  the  bonds  and  of  the  mortgage  which 
secured  them,  to  put  the  purchaser  on  notice? 
The  plaintiff  in  error  claims  there  was,  that 
attached  to  each  of  the  bonds  sold  to  Mrs. 
Sprague  were  two  coupons,  due  respectivcly 
October,  1870,  and  April,  1871,  and  unpaid, 
and  that  this  fact,  by  the  terms '  of  the  bonds 
and  of  the  mortgage  which  secured  them,  ren- 
dered the  principal  of  the  bonds  due  and  pay- 
able, and  that,  as  a  consequence,,  when  Mrs. 
Sprague  purchased  the  bonds  they  were  dis- 
honored paper. 

There  appears  to  be  a  difference  between  the 
terms  of  the  bonds,  and  of  the  mortgage.  The 
mortgage  provided  that,  upon  non-payment  of 
interest  for  six  months,  the  principal/)!  the  bond  s 
should  become  due,  whether  demanded  or  not. 
On  the  other  hand,  the  bonds  declared  that  in  case 
of  the  non-payment  of  any  half-yearly  install- 
ment of  interest  which  had  become  due  and  had 
been  demanded,  if  such  default  should  continue 
six  months  after  demand,  the  principal  of  the 
bond  should  become  due.  A  copy  of  the  bone  I 
was  set  out  in  full  in  the  mortgage. 

The  bond  being  the  principal  thing  contain- 
ing the  obligation  of  the  Company,  and  the 
mortgage  a  mere  security  to  ensure  the  perform  - 
ance  of  that  obligation,  the  terms  of  the  bond, 
should  control. 

Therefore  a  demand  for  the  payment  of  her 
coupons  and  a  failure  to  pay  for  six  months 
were  necessary  to  make  the  principal  of  the 
bonds  payable.  There  having  been  no  demand  of 
the  overdue  coupons,  it  follows  that  by  the  terms 
of  the  bonds  the  principal  sum  was  not  due 
when  Mrs.  Sprague  purchased. 

The  controversy,  therefore,  is  reduced  to  this  : 
Did  the  mere  presence  upon  the  bonds  pur- 
chased by  Mrs.  Sprague  of  two  past  due,  unpaid 
interest  coupons  make  the  bonds  dishonored 
paper? 

Coupons  are  separable  obligations  for  the  in- 
terest, payable  upon  demand.  It  constantly  oc- 
curs that  they  are  not  demanded  for  weeks  and 
months,  and  sometimes  years  after  they  are  due. 
As  they  bear  interest  after  maturity,  it  will  fre- 
quently happen  that  the  owner  of  a  bond  who 
holds  the  same  as  an  investment  will  keep  the 
coupon  for  the  same  purpose. 

Bonds  executed  by  a  railroad  company  may 
not  be  put  upon  the  market  until  one  or  more 
coupons  have  matured.  The  company  may  cut 
them  off  when  it  sells  the  bonds  or  leave  them, 
on  to  be  accounted  for  in  the  purchase. 

Negotiable  bonds  have  been  used  as  a  means 
of  raising  money,  not  only  by  railroad  companies 
but  by  the  National  Government,  8tates,  coun- 

106  U.  8. 


Digitized  by 


Google 


1880. 


Richmoud  Mnraro  Co.  v.  Eureka  Mining  Co. 


889-84T 


ties  and  cities.  To  hold  that  the  moment  an  un- 
paid coupon  is  left  on  a  bond  its  character  and 
negotiability  are  changed  would  greatly  embar- 
[762]  ram  the  traffic  in  such  securities, and  lead  to  end- 
less uncertainty  and  confusion. 

The  mere  presence,  therefore,  of  two  unpaid 
coupons  upon  the  bonds  purchased  by  Mrs. 
Sprague,  was  not  of  itself  sufficient  evidence  of 
the  dishonor  of  the  bonds  to  which  they  were 
attached. 

This  point  has  been  expressly  ruled  by  this 
court  in  the  case  of  CromvxU  v.  Sac  Co.,  96  U. 
8.,  51  [XXIV.,  681].  In  that  case  the  court, 
speaking  by  Mr.  Justice  Field,  said:  "  The  non- 
payment ox  an  installment  of  interest  when  due 
could  not  affect  the  negotiability  of  the  bonds 
or  of  the  subsequent  coupons.  Until  their  ma- 
turity, the  purchaser  for  value,  without  notice 
of  their  invalidity  as  between  antecedent  par- 
ties, would  take  them  discharged  from  all  in- 
firmities." To  the  same  effect,  see  Bk.  v.  Kirby, 
108  Mass.,  497,  and  Boss  v.  Hewitt,  15  Wis. ,  260. 

In  the  case  of  Parson  v.  Jackson,  99  U.  8., 
434  [XXV. ,  457],  the  bonds  which  were  the  sub- 
ject of  controversy  had  never  been  issued  but 
had  been  stolen  from  the  office  of  the  company. 
They  were  made  payable  either  in  New  Orleans, 
New  York  or  London,  as  the  president  of  the 
railroad  company  might  by  his  indorsement  on 
the- bonds  determine.  The  bonds  contained  no 
indorsement  of  the  president  designating  the 

Slace  of  payment;  they  were  offered  in  the  New 
"ork  market  and  sola  for  a  very  small  consid- 
eration, and  coupons  for  several  years,  due  and 
unpaid,  were  attached  to  them.  The  court  held 
that  all  these  circumstances  affected  the  pur- 
chaser with  notice  of  the  invalidity  of  the  bonds. 

It  is  true  the  court  said  that  the  presence  of 
the  past  due  and  unpaid  coupons  was  of  itself 
an  evidence  of  dishonor  sufficient  to  put  the  pur- 
chaser on  inquiry.  But  the  case  aid  not  turn 
on  this  circumstance  alone.  There  were  other 
significant  indications  of  the  invalidity  of  the 
bonds  and  the  opinion  must  be  restricted  to  the 
case  before  the  court 

But  conceding.for  the  sake  of  argument,  that 
the  possession  of  two  unpaid  coupons  on  the 
bonds  purchased  by  Mrs.  Sprague, had  been  suf- 
ficient to  put  her  on  inquiry,  she  can  only  be 
charged  with  knowledge  of  the  facts  which  she 
might  have  learned  by  inquiry. 

Investigation  would  have  disclosed  to  her,  as 
the  record  shows,  that  the  construction  of  the 
road  of  the  Company  by  which  the  bonds  were 
issued  was  just  begun;  that  of  the  twenty-seven 
hundred  and  fifty  bonds,  for  $1,000  each,  which 
the  mortgage  was  issued  to  secure,  only  five  hun- 
dred had  been  signed  and  prepared  for  circula- 
tion; that  these  bonds  had  not  been  put  upon 
the  market  for  sale,  but  that  a  part  of  them  had 
been  used  as  collateral  security  for  debts  due 
from  the  Company,  and  that  those  sold  to  Mrs. 
Sprague  had  not  been  put  in  general  circulation, 
bat,  after  their  execution,  had  been  turned  over 
to  Condi ct,  the  vice-president  of  the  Company, 
who,  on  account  of  his  advances  to  the  Com- 
pany, claimed  to  be  their  owner,  and  that  none 
of  the  coupons  on  any  of  the  five  hundred  bonds 
had  been  paid.  If,  therefore,  Mrs.  Sprague  had 
investigated  the  reason  why  the  two  past  due 
coupons,  on  the  bonds  which  she  purchased,  had 
not  been  paid,  these  facts  would  have  afforded 
a  most  satisfactory  explanation. 
See  18  Otto. 


[763] 


"The  party  who  takes  negotiable  coupon 
bonds,  before  due,  for  a  valuable  consideration, 
without  knowledge  of  any  defect  of  title  and  in. 
good  faith,  holds  them  by  a  title  valid  against 
all  the  world.  Suspicion  of  defect  of  title,  or 
the  knowledge  of  circumstances  which  would 
excite  such  suspicion  in  the  mind  of  a  prudent 
man,  or  gross  negligence  on  the  part  of  the  taker 
at  the  time  of  the  transaction,  will  not  defeat 
his  title.  That  result  can  be  produced  only  by 
bad  faith  on  his  port."  Mr.  Justice  Swayne,  in 
Murray  v.  Lardncr  [supra]. 

"  Bonds  for  the  payment  of  money,  with  in- 
terest warrants  attached,  are  everywhere  en- 
couraged as  a  safe  and  convenient  medium  for 
the  settlement  of  balances  among  mercantile- 
men;  any  course  of  judicial  decision  calculated 
to  restrain  or  impede  their  free  and  unembar- 
rassed circulation,  would  be  contrary  to  the 
soundest  principles  of  public  policy. 

Such  instruments  arc  protected  in  the  posses- 
sion of  an  indorsee,  not  merely  because  they  are 
negotiable,  but  also  because  of  their  generalcon- 
venience  in  mercantile  affairs."  Smith  v.  Sac- 
Co.,  11  Wall.,  150  T78  U.  8.,  XX.,  105]. 

The  inference  to  be  drawn  from  these  author 
ities,  when  applied  to  the  facts  in  this  case,  is 
that  Mrs.  Sprague  was  a  bona  fide  purchaser  for 
value  of  the  bonds  transferred  to  her  by  Condict. 

Our  conclusion,  therefore,  is  that  the  decree 
of  the  Circuit  Court  directing  a  pro  rata  pay-  (7041 
ment  to  be  made  on  the  bonds  of  Mrs.  8prague  1  J 
out  of  the  proceeds  of  the  property  in  which 
they  were  secured  teas  right,  and  should  be  af- 
firmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  gup.  Court,  U.  8 


RICHMOND  MINING  COMPANY  OF 
NEVADA,  Plff.  in  Err., 
9. 

EUREKA    CONSOLIDATED  MINING 
COMPANY. 

(See  8.  C.,  18  Otto,  8W447.) 

Agreement  for  division  of  mining  property. 

Where  two  mining  companies,  having  mines  ad- 
jacent to  each  other,  agreed  on  a  line  of  division  be- 
tween themselves  which  should  be  continued  down- 
wards towards  the  center  of  the  earth:  held,  that 
the  line  was  to  be  extended  downwards  through  the- 
tones  of  the  property  in  their  course  towards  the 
center  of  the  earth. 

[No.  118.] 

Argued  Mar.  26, SO,  1881.  Decided  Apr.  t5, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nevada. 
The  case  is  fully  stated  by  the  court. 
Messrs.  P.  Phillips,  S.  M.  WOaon  and 
Thomas  Wren,  for  plaintiff  in  error. 

Messrs.  8.  Heydenfeldt,  Oarber  &,  Thornton. 
Harry  I.  Thornton  and  T.  T.  Crittenden,  for 
defendant  in  error. 

Mr.  Chief  Justice  Waito  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  ejectment  brought  by  the 
Eureka  Company  against  the  Richmond,  to  re- 
cover the  possession  of  a  valuable  mining  j 
erty.    The  facts  appearing  in  the 
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which,  in  our  opinion,  are  decisive  of  the  case, 
may  be  stated  as  follows: 

In  Ruby  Hill,  a  spur  of  Prospect  Mountain, 
in  the  Eureka  Mining  District,  Nevada,  is  a 
zone  of  limestone,  running  in  a  northwesterly 
and  southeasterly  direction  for  a  distance  of  a 
little  more  than  a  mile.  Underlying  this  zone, 
on  the  southerly  side,  is  a  well  denned  unbroken 
[840]  foot-wall  of  quartzite,  several  hundred  feet 
thick,  and  with  a  dip  to  the  northward  of  about 
forty-five  degrees.  On  the  northerly  side  is  an 
overhanging  wall  or  belt  of  shale,  also  well  de- 
fined ana  generally  unbroken,  which  dips  at  an 
angle  of  about  eighty  degrees,  and  varies  in 
thickness  from  less  than  an  inch  to  seventy  or 
eighty  feet  At  the  easterly  end  of  the  zone 
these  walls  of  quartzite  and  shale  approach  so 
closely  as  to  be  separated  only  by  a  seam  less 
than  an  inch  in  thickness.  From  this  point  they 
diverge  until  on  the  surface,  at  the  Eureka  mine, 
they  are  about  five  hundred  feet  apart,  and  at 
the  Richmond  about  eight  hundred.  At  some 
depth  below  the  surface  they  must  come  to- 
gether, if  they  continue  to  descend  on  the  same 
angle,  and,  on  some  of  the  levels  that  have  been 
worked,  they  are  already  found  to  be  only  from 
two  to  three  hundred  feet  apart.  This  zone  of 
limestone,  at  some  time  since  its  original  de- 
posit, has  been  broken,  fissured  and  disintegra- 
ted in  all  directions,  so  as  to  destroy,  except  in 
a  few  places  of  a  few  feet  each,  all  traces  of 
stratification.  In  this  way  its  original  structure 
and  character  became  totally  changed,  and  it 
was  fitted  to  receive  the  extensive  mineral  de- 
posits which  are  found  in  the  numerous  fissures, 
caverns  and  cavities,  and  in  the  loose  material 
of  the  rock,  in  various  forms.  Sometimes  the 
mineral  appears  in  a  series  or  succession  of  ore- 
bodies,  more  or  less  closely  connected ;  sometimes 
in  apparently  isolated  chambers,  and  again  in 
small  bodies  and  in  scattered  grains.  Although 
barrenlimestoneintervenes.themineral  is  so  gen- 
erally diffused  throughout  the  zone  as  to  render 
the  whole  mineralized  matter  metal-bearing 
rock.  Bodies  of  ore  appear  in  croppings,  on  the 
surface  at  various  points  throughout  the  whole 
length  of  the  zone,  along  which  mining  claims 
have  been  located.  No  mineral  has  been  found 
cither  in  the  quartzite  or  the  shale,  and  no  con- 
siderable indications  of  any  have  been  discov- 
ered within  a  mile  north  or  south  of  the  lime- 
stone. 

In  1864  the  miners  of  the  district  adopted  a 
system  of  laws  and  regulations  for  their  gov- 
ernment. At  that  time  provisions  were  mode 
for  ledge  locations  only,  and  in  February, 1869, 
it  was  found  necessary  to  add  some  amendments 
to  meet  the  requirements  of  the  district.  This 
was  done  by  a  resolution  which  contained  a 
[841]  preamble  as  follows: 

"Whereas,  explorations  have  made  it  evident 
that  the  mineral  in  Eureka  District  is  found 
more  frequently  in  the  form  of  deposits  than  in 
fissure-veins  or  ledges,  and  the  laws  of  the  dis- 
trict do  not  provide  for  the  location  of  such  de- 
posits; and  whereas,  the  deficiency  in  the  law 
may  give  rise  to  expensive  litigation  *  *  *  the 
mi  ner s  of  Eureka  District  have  adopted  the  fol- 
lowing amendments  to  the  old  laws  of  the  dis- 
tricts 

The  amendments  were  to  the  effect  that  de- 
l>osit  claims  might  be  located;  that  a  deposit 
claim  should  consist  of  a  piece  of  ground  one 
558 


hundred  feet  square,  and  be  designated  as  a 
"square;"  that  under  certain  circumstances 
such  claims  might  be  united;  and  that  the  owner 
should  be  entitled  to  all  the  mineral  within  his 
"ground  to  an  indefinite  depth." 

On  the  29th  of  May,  1869,  after  this  amend- 
ment of  the  miner's  laws,  there  was  filed  for 
record  in  the  mining  records  of  the  district  a 
"square  "  location  oi  the  Lookout  claim,  being 
four  hundred  feet  northerly  and  southerly  ana 
two  hundred  feet  easterly  and  westerly,  that  is 
to  say,  "  one  hundred  feet  on  each  side  of  the 
hill  monuments  for  the  center,  and  *  *  *  on 
the  north  end  of  Ruby  Hill."  On  the  20th  of 
September,  1869,  notice  of  a  ledge  claim, called 
the  Tip-Top,  was  filed  for  record  in  the  same 
records,  ana  on  the  same  day,  by  other  parties, 
another  claim,  the  Richmond,  for  "  seven  lo- 
cations of  one  hundred  feet  square,"  and  seven 
locations  of  two  hundred  feet  each,  on  the  Rich- 
mond ledge,  more  particularly  described  "  as 
located  and  situated  adjoining  the  Champion 
claim  on  the  south,  and  running  north  from 
said  Champion,  and  adjoining  the  claim  known 
as  the  Tip-Top  ledge."  Both  the  Tip-Top  and 
Richmond  claims  included  "all  dips,  spurs  and 
angles. "  The  Tip-Top  covered  six  hundred  feet 
on  the  ledge,  ana  one  hundred  feet  on  each  side. 
The  Lookout  adjoined  the  Richmond  on  the 
north. 

The  Eureka  Company,  at  some  time  before 
April  26.  1871,  but  at  what  precise  date  does 
not  appear,  became  the  owner  of  the  Champion , 
Nuget,  At  Last,  and  Margaret  claims.  The 
Champion,  At  Last,  and  Margaret  adjoined  I84*! 
the  Richmond  and  Lookout  on  the  west.  The 
Nuget  adjoined  the  Champion,  but  its  west- 
erly line  did  not  extend  to  the  Richmond,  as 
originally  located.  The  At  Last  adjoined  the 
Champion,  and  the  Margaret  the  At  Last.  The 
Nuget  extended  to  and  across  the  line  between 
the  zone  of  limestone  and  the  quartzite,  and 
the  distance  across  the  four  claims  from  the 
Nuget,  on  its  southerly  side,  to  the  Margaret, 
on  its  northerly  side,  is  seven  hundred  feet  It 
was  not  found  in  terms  by  the  court  below 
whether  these  claims  extended  the  entire  dis- 
tance across  the  zone  between  the  quartzite  and 
the  shale,  but  as  it  was  found  that  the  width  of 
the  zone,  at  the  Eureka  mine,  was  five  hundred 
feet,  and  at  the  Richmond  eight  hundred,  the 
fair  inference  is  that  the  four  claims  belonging 
to  the  Eureka,  covered  substantially  the  entire 
surface  of  the  limestone  between  the  end  lines 
of  the  Champion  extended. 

On  the  26th  of  April,  1871,  the  Eureka  Com- 
pany conveyed  to  the  Richmond,  a  triangular 
piece  of  ground  in  the  southwesterly  corner  of 
the  Champion  claim,  described  by  metes  and 
bounds,  and  in  the  deed  the  following  provis- 
ion was  made: 

"  But  it  is  expressly  understood  and  agreed 
that  this  deed  does  not  convey  or  quitclaim  or 
release  any  ores,  precious  metals,  veins,  lodes, 
or  deposits,  dips,  spurs  or  angles  not  embracer 
within  the  above-mentioned  boundaries,  an 
that  the  party  of  the  second  part  [Richmon 
Company]  agrees  and  covenants,  for  itself,  it 
successors  and  assigns,  to  make  no  claim  here- 
after, to  any  ground  or  ore  or  metals  therein  em- 
braced within  the  Nuget,  Champion,  Lookout, 
At  Last,  Margaret,  and  other  mining  claims  and 
locations,  now  owned  and  possessed  oy  the  party 
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of  the  first  part  [Eureka  Company],  except  as 
to  that  contained  within  the  limits  of  the  above- 
described  triangular  piece  of  ground." 

The  Richmond  Company,  in  working  its 
mine  on  the  Richmond  location,  and  in  follow- 
ing the  vein  which  cropped  out  on  that  loca- 
tion, got  under  the  surface  of  the  Lookout, 
which  was  then  owned  by  the  Eureka  Com- 
pany. Controversies  arose  between  the  two 
Companies  as  to  their  rights  under  their  re- 
spective claims,  which  resulted,  on  the  16th  of 
June,  1878,  in  a  compromise,  by  which  a  di- 
viding line  was  established,  and  the  Eureka 
Company  agreed  to  convey  to  the  Richmond 
all  the  mining  ground  and  claim  lying  on  the 
northwesterly  aide  of  this  line,  including  the 
Lookout  claim,  and  all  veins,  lodes,  etc.,  and 
not  to  protest  against  any  application  by  the 
IfU_  Richmond  Company  for  a  patent  for  the  Rich- 
lB*,,J  mond  or  other  claims,  provided  such  applica- 
tions did  not  cross  the  line  which  was  fixed. 
The  Richmond  Company  agreed  to  convey  to 
the  Eureka,  with  warranty  against  its  own  acts, 
all  its  right,  title  and  interest  in  and  to  the 
mining  ground  situated  on  the  southeasterly 
side  of  the  line,  and  in  and  to  all  ores,  precious 
metals, veins,  lodes,  ledges,  deposits,  dips,  spurs, 
or  angles  on,  in  or  under  the  land  or  mining 
ground,  or  any  part  thereof.  Then  follows  in 
the  agreement,  this  clause:  "It  being  the  object 
and  intention  of  the  said  parties  hereto,  to  con- 
fine the  workings  of  the  said  party  of  the  sec- 
ond part  [Richmond  Company]  to  the  north- 
westerly side  of  the  said  line,  continued  down- 
ward to  the  center  of  the  earth,  which  line  is. 
hereby  agreed  upou  as  the  permanent  boundary 
line  between  the  claims  of  the  said  parties. ' 
Tlie  line  thus  established  was  described  as  fol- 
lows: "  Commencing  on  the  northeasterly  cor- 
ner of.  the  Margaret  mining  ground  or  claim, 
*  *  *  running  thence  in  a  southeast- 
erly direction  along  the  edge  of  said  Margaret 
ground,  the  At  Last  ground,  and  the  Champion 
ground,  to  a  point  marked  W,  on  the  map; 
thence  southerly  along  the  edge  of  said  Cham- 
Dion  ground  to  the  northeasterly  corner  of  the 
Nuget  ground,  and  thence  along  the  edge  of 
the  Nuget ground  to  the  northwesterly  corner 
thereof."  The  point  W,was  at  the  beginning  of 
the  triangular  piece  of  ground,  conveyed  by  the 
Eureka  to  the  Richmond  in  1871 ,  and  from  there 
to  the  Nuget  ground,  the  line  was  the  boundary 
between  that  triangle  and  the  Champion. 

Deeds  were  executed  to  perfect  the  convey- 
ances contemplated  by  this  agreement,  and  on 
the  80th  of  April,  1874,  the  Richmond  Com- 
pany got  a  patent  for  its  Richmond  claim  as 
surveyed,  "  Embracing  a  portion  of  the  unsur- 
veyed  public  domain,  with  the  exclusive  right 
of  possession  and  enjoyment  of  all  the  land  in- 
cluded within  the  exterior  lines  of  said  survey 
not  herein  expressly  excepted  from  these  pres- 
ents, and  of  five  hundred  and  one  and  one  half 
(501^)  lineal  feet  of  the  said  Richmond  vein, 
lode,  ledge  or  deposit,  for  the  length  hereinbe- 
fore described  throughout  its  entire  depth,  al- 
(844]  though  it  may  enter  the  land  adjoining;  and 
also  of  all  other  veins,  lodes,  ledges  or  deposits 
throughout  their  entire  depths,  the  tops  or 
apexes  of  which  lie  inside  the  exterior  bound- 
ary lines  of  said  survey  at  the  surface,  extended 
downward  vertically.al though  such  veins.lodes, 
ledges  or  deposits  in  their  downward  course  may 
See  18  Orra 


so  far  depart  from  a  perpendicular  as  to  extend 
outside  the  vertical  side  lines  of  said  survey: 
Provided,  that  the  right  of  possession  hereby 
granted  to  such  outside  parts  of  said  veins,  lodes, 
ledges  or  deposits  shall  be  confined  to  such 
portions  thereof  as  lie  between  vertical  planes 
drawn  downward  through  the  end  lines  of  said 
survey  at  the  surface,  so  continued  in  their  own 
direction ,  that  such  vertical  planes  will  intersect 
such  exterior  parts  of  said  veins,  lodes,  ledges 
or  deposits." 

Before  this  time,  on  the  16th  of  July,  1872, 
the  Eureka  Company  got  a  similar  patent  for 
the  Champion  claim,  and  afterwards,  on  the 
12th  of  December,  1876,  for  the  At  Last  and 
the  Nuget.  This  suit  was  begun  on  the  27th  of 
March,1877,  and  on  the  80th  of  the  same  month, 
the  Eureka  obtained  a  similar  patent  for  the 
Margaret. 

The  Richmond  Company  is  also  the  owner  ol 
the  Arctic  and  Utah  claims,  the  first  filed  foi 
record  October  4, 1876,  and  the  last,  January  7, 

3877. 

_  The  particular  mining  ground  in  dispute  is 
situated  within  the  zone  of  limestone  which  has 
been  described,  and  within  planes  drawn  verti- 
cally down  through  the  end  lines  of  the  Cham- 
pion claim,  as  patented  to  the  Eureka  Com- 
pany, and  within  planes  drawn  vertically  down 
through  the  extreme  points  of  the  patented  loca- 
tions of  the  At  Last  and  the  Margaret  claims,  at 
right  angles  to  the  course  or  strike  of  the  zone, 
and  produced  so  as  to  follow  its  dip.  The  top 
or  apex  of  the  zone  is  within  the  surface  lines 
of  the  patents  to  the  Eureka  Company  and  the 
zone  dips  at  right  angles  to  its  course,  and  on 
such  a  dip  extends  under  the  surface  of  the 
Arctic  and  Utah  claims.  The  property  also  lies 
on  the  southeasterly  side  of  the  compromise 
line  agreed  on  in  the  settlement  of  June  16, 1878, 
extended  vertically  downward  so  as  to  follow 
the  dip  of  the  zone.  The  end  lines  of  the  sur- 
veys of  the  At  Last  and  Margaret  claims  as  pa- 
tented, are  not  parallel  with  each  other.  [ 845  ] 

Upon  these  facts  we  have  had  no  difficulty  in 
reaching  the  conclusion  that  the  judgment  of 
the  court  below,  sustaining  the  title  of  the  Eu- 
reka Company,  was  right.  To  our  minds  there 
cannot  be  a  doubt  that  the  compromise  line  was 
intended  to  fix  permanently,  the  boundary  be- 
tween the  mining  properties  of  the  two  Compa- 
nies at  that  point.  The  Richmond  was  to  con- 
fine its  workings  to  the  north  and  west  of  the 
line,  and  the  Eureka  to  the  south  and  east.  The 
Eureka  had  already  got  its  patent  for  the  Cham- 
pion claim,  which  must  have  been  older  than 
the  Richmond,  for  the  Richmond  location  was 
bounded  on  the  Champion,  and  by  this  patent 
was  permitted  to  follow  throughout  their  entire 
depth  all  veins,  lodes,  ledges  and  deposits,  the 
tops  or  apexes  of  which  came  to  the  surface  with- 
in the  lines  of  its  survey.  It  is  evident,  also, 
that  the  Richmond  Company  was  seeking  a  sim- 
ilar patent  for  its  Richmond  claim,  as  by  the 
terms  of  the  settlement  the  Eureka  was  to  with- 
draw its  opposition,  and  in  due  time  such  a  pa- 
tent was  obtained.  The  Eureka  Company  also 
pushed  forward  its  applications  for  patents  to  its 
other  claims,  and  in  the  end  got  them  all  in  the 
same  form,  and  with  grants  of  the  same  privi- 
leges. In  this  way  the  Companies  secured  from 
the  United  States  the  right  to  work  the  entire 
metal-bearing  rock  from  the  quartzite  to  the 
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shale  between  the  end  lines  of  their  patented  sur- 
veys extended  downwards  and  following  the  dip 
of  the  mineralized  limestone  zone.  Their  pa- 
tents are  all  alike  and  their  rights  under  them 
the  same,  save  only  that  the  Eureka  is  confined 
in  its  operations  to  the  southeasterly  side,  and 
the  Richmond  to  the  northwesterly  side  of  the 
agreed  line. 

In  establishing  this  line  it  is  to  be  presumed 
that  the  parties  had  in  view  the  peculiar  char- 
actcr  of  the  property  about  which  they  had  been 
la*<*J  contending.  They  were  settling,  as  between 
themselves,  their  rights  to  mining  property  and 
for  the  purpose  of  carrying  on  mining  operations 
in  that  locality.  They  must  have  known  per- 
fectly well  from  the  observations  they  had  al- 
ready made,  that  but  a  small  part  of  the  immense 
mineral  deposit  in  that  zone  would  probably  be 
found  between  the  exposed  surface  of  the  lime- 
stone and  the  quartzite  immediately  underneath. 
What  they  wanted  was  to  fix  as  between  them- 
selves their  rights  in  following  what  is  called  in 
the  findings  "  the  zone  of  metamorphosed  lime- 
stone," so  as  to  reach  the  anticipated  deposits  in 
the  depths  below.  A  compromise  which  only 
settled  their  controversies  to  what  was  directly 
under  the  surface  would  not  have  accomplished 
this.  The  Richmond  wonted  to  be  relieved  from 
all  embarrassments  in  getting  under  the  Look- 
out, and  it  is  to  be  presumed  the  Eureka  wanted 
similar  privileges  under  the  surface  for  the 
Champion  and  its  other  claims.  For  this  pur- 
pose the  parties  had  to  secure  the  necessary 
grants  from  the  United  States,  and  the  fair  in- 
ference from  what  was  done  is,  that  the  Eureka 
was  not  to  be  interfered  with  in  getting  what  it 
could  on  the  south  and  east  of  the  line,  and  the 
Richmond  was  to  have  the  same  privilege  on 
the  north  and  west. 

The  language  used  is  to  be  construed  with  ref- 
erence to  the  peculiar  property  about  which  the 
parties  were  contracting.  Whether  the  lime- 
stone was  or  was  not  within  the  meaning  of  the 
Acts  of  Congress  and  the  understanding  of  min- 
ers, a  single  vein,  lode  or  ledge,  it  was  all  min- 
eralized or  metal-bearing  rock  as  distinguished 
from  the  barren  walls  in  which  it  was  inclosed. 
It  descended  into  the  earth  on  an  angle,  and  un- 
less parties  in  working  it  could  follow  its  course 
as  it  went  down  they  could  not  avail  themselves 
to  the  full  extent  of  the  wealth  it  contained. 
When,  therefore,  we  find  parties  contending 
about  their  rights  to  its  possession  and  finally 
agreeing  on  a  line  of  division  between  them- 
selves which  shall  be  continued  downwards  to- 
wards the  center  of  the  earth,  the  conclusion  is 
irresistible  that  the  line  was  to  be  extended 
downwards  through  the  property  in  its  course 
towards  the  center  of  the  earth.  Anything  less 
than  this  would  make  their  settlement  a  mere 
temporary  expedient  to  get  rid  of  a  present  dif- 
(847]  Acuity  and  leave  their  most  important  rights  as 
much  in  dispute  as  ever.  Such,  we  cannot  be- 
lieve, was  the  understanding. 

This  disposes  of  the  case.  The  Rid  mond 
Company  is  in  no  condition  to  dispute  the  valid- 
ity of  the  Eureka's  patents  for  the  At  Last  and 
the  Margaret,  because  the  end  lines  of  the  sur- 
veys are  not  parallel,  as  it  has  agreed  with  the 
Eureka,  for  a  consideration,  not  to  work  in  the 
limestone  to  the  south  and  east  of  the  compro- 
mise line.  Upon  the  face  of  the  patents  the 
United  States  has  granted  to  the  Eureka  the 
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right  to  all  veins,  lodes  and  deposits,  the  tops  c  r 
apexes  of  which  lie  on  the  inside  of  its  surveys 
as  patented,  throughout  their  entire  depth  and 
wherever  they  may  go,  provided  it  keeps  itself 
within  the  end  lines  of  the  surveys.  The  find- 
ing that  the  ground  in  dispute  is- within  the  end 
lines  and  that  the  apex  is  within  the  surface  lines, 
settles  the  rights  of  the  parties  between  them- 
selves as  well  under  their  patents  as  under  their 
compromise  agreement. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Richmond  Mining  Company  of  Nevada  et  al.t 
Appte.,  v.  Eureka  Consolidated  Mining  Com- 
pany, No.  116,  and  Same  t.  Same,  No.  117. 
Appeals  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nevada. 

These  are  suits  in  equity,  and  are  dependent 
on  the  suit  in  ejectment  between  the  same  par- 
ties, which  has  just  been  decided.  The  decrees 
of  tlie  Circuit  Court  are  affirmed,  for  the  reasons 
stated  in  the  opinion  filed  in  that  case. 
True oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 


BENJAMIN  D.  WHITNEY  et  al.,  Plfft.  in 
Err., 
«. 

ALEXANDER  H.  COOK  et  al. 
131  US  exevii  Appx. 

Where  there  has  been  no  appearance  for  plain  tiffs 
In  error.and  the  writ  of  error  has  operated  to  delay 
proceeding  on  the  Judgment  for  two  years,  during; 
wb'ota  the  cause  has  been  permitted  to  remain  on 
the  docket,  the  court  affirms  the  Judgment  with  in- 
terest and  costs,  and  $280  damages  for  delay. 
[No.  285 J 

Submitted  Apr.  it,  1881.    Decided  May  X,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
sippi. 

The  writ  of  error  in  this  case  brought  up  & 
record  which  showed  that  the  court  below  bad. 
found  the  facts,  upon  a  plea  of  accord  and  satis- 
faction, against  the  defendant,  who  is  here,  the 
plaintiff  in  error.  See  Whitney  v.  Cook,  99  U. 
8.,  607,  (XXV.,  446). 

Mestrt.  Durant  &  Horner,  Benj.  F.  Butlet- 
and  N.  Wilton,  for  plaintiff  in  error. 

Messrs.  P.  Phillip ■  and  O.  Gordon  Adam, 
for  defendants  in  error. 

Mr.  Chief  Justice  Wait*  announced  the  judg- 
ment of  the  court: 

There  has  been  no  appearance  for  the  plaint- 
iffs in  error  in  this  case.  The  writ  of  error  has 
operated  to  delay  proceedings  on  the  judgment 
against  Klein,  the  garnishee.  There  is  nothing 
whatever  in  the  record  to  justify  him  in  stay- 
ing execution.  The  security  by  Whitney,  tho 
judgment  debtor,  was  for  costs  only.  Tho 
cause  has  been  permitted  to  remain  on  the  dock- 
et for  two  years,  notwithstanding  what  was 
said  by  us  at  the  October  Term,  1878,  99  U.S., 
607  [XXV..  446],  when  we  felt  compelled  to 
deny  a  motion  to  affirm,  because  it  could  not  bo 
brought  under  the  operation  of  Rule  6,  there 
being  no  color  of  right  to  a  dismissal, 
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We,  therefore,  affirm  the  judgments,  with  in- 
tercet  and  eoete,  and  award  two  hundred  and 
fifty  dollars  damages  against  Klein  on  account 
of  the  delay. 

True  copy.  Test: 

Junes  H.  MeKenney,  Clerk,  Bop.  Court,  U.  8. 


[103]    THE  NATIONAL  BANK  OF  GENESEE, 
Pfff.  in  Err., 

9. 

EDWARD  M.  WHITNEY  et  al. 

(See  8.  a,  18  Otto,  108, 104.) 

Priority  as  between  mortgagee— eoete  not  payable 
out  of  fund. 

1.  As  between  two  mortgages,  one  for  a  past  in- 
debtedness and  one  for  an  indebtedness  to  be  subse- 
quently Incurred,  the  one  for  the  past  Indebtedn 
must  nave  precedence.  If  first  recorded. 

2.  In  a  contest  about  a  fund  in  court,  costs  cannot 
be  allowed  out  of  the  fund. 

[No.  159J 

Petition  filed  May  i,  1881.  Decided  May  X,  1881. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York. 
On  petition  for  a  rehearing. 
Mr.  Theodore  Bacon,  for  plaintiff  in  error. 
Mr.W.  Harris  Day,  for  McCormick. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

By  the  decision  in  this  case  [ante,  448],  we 
held,  that  in  the  distribution  of  the  surplus 
moneys  in  court,  the  claim  of  McCormick  should 
be  paid  before  that  of  the  Bank.  He  took  his 
mortgage  without  notice  of  the  one  to  the  Bank, 
which  had  not  been  registered.  The  Bank  now 
asks  a  rehearing  of  the  case  on  this  point,  con- 
tending that,  under  the  decisions  of  the  New 
York  courts,  the  priority  of  its  mortgage  can- 
not be  displaced.  It  cites  the  statute  of  the  State 
to  show  that  the  recording  Act  gives  priority 
only  to  the  mortgage  first  recorded,  when  that 
is  executed  for  a  valuable  consideration,  which, 
according  to  those  decisions,  means  some  new 
consideration  advanced  at  the  time;  and  that  a 
mortgage  for  a  pre-existing  indebtedness  is  not 
protected  by  a  prior  record,  against  a  non-re- 
[1<M]  corded  mortgage  for  value.  Here  the  mortgage 
to  McCormick  was  given  to  secure— to  the  ex- 
tent of  $1,600— a  previous  liability  and  indebt- 
edness, and  such  as  might  be  subsequently  in- 
curred. The  previous  indebtedness  at  the  time 
equaled  the  whole  amount  of  the  intended  se- 
curity. 

There  would  be  force  in  the  position  of  the 
Bank  if  its  own  mortgage  stood  in  any  better 
condition.  When  the  McCormick  mortgage 
was  executed,  September  16,  1873,  the  indebt- 
edness of  Whitney  to  the  Bank  was  paid  and 
his  mortgage  remained  in  force  only  for  any 
future  indebtedness  which  he  might  incur.  For 
such  future  indebtedness  it  could  not  cut  out 
the  mortgage  to  McCormick,  executed  for  an 
existing  Indebtedness,  and  of  which  mortgage 
the  Bank  had  notice.  For  advances  afterwards 
made,  the  mortgage  to  the  Bank  was  a  subse- 
quent incumbrance. 

As  between  two  mortgages— one  for  a  past  in* 
See  18  Otto. 


debtedness,  and  one  for  an  indebtedness  to  be 
subsequently  incurred— the  one  for  the  past  in- 
debtedness must  have  precedence  if  first  re- 
corded. 

The  petition  for  a  rehearing  by  the  Bank, 
must,  therefore,  be  denied. 

The  petition  of  McCormick  to  be  allowed  costs 
out  of  the  fund  in  court  must,  according  to  the 
usual  practice  of  the  court  in  such  cases,  be  also 
denied.  His  costs  are  chargeable  against  the 
Bank  which  contested  his  right  to  be  paid  out 
of  the  proceeds  in  court.  If  paid  out  of  the 
fund  they  would  reduce  by  their  amount  the 
moneys  properly  applicable  to  the  indebtedness 
of  Whitney. 

Mr.  Justice  Swayne  heard  the  argument  of 
this  cause  and  participated  in  its  decision.  The 
judgment  will,  therefore,  be  entered  as  of  the 
date  when  he  was  on  the  bench  after  the  decis- 
ion was  reached  in  consultation. 

Rehearing  denied;  and  ordered  (hat judgment 
be  entered  as  of  the  second  Monday  of  January 
last. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Cited— 106  TJ.  8.,  4 :  19  Blatehf.,  286;  96  N.  Y.,  2755; 
a  N.  W.  Rep.,  856;  131  Mass.,  276  ;  41  Am.  Rep.,  287. 


Boc  parte  THE  CONNECTICUT  MUTUAL 
LIFE  EN8URANCE  COMPANY,  Peti- 
tioner. 

Mandamus — when  denied. 

1.  Mandamus  can  only  be  resorted  to  when  other 
remedies  fa iL 

2.  Where  the  party  has  ample  remedy  by  appeal 
If  he  puts  his  case  in  a  condition  for  such  a  form  of 
proceeding:,  he  must  avail  himself  of  that  remedy. 
He  cannot,  under  such  circumstances,  expedite  the 
determination  of  his  cause  by  mandamus. 

[No.  8,  Orig.l 
Argued  Apr.  tl,  1881.     Decided  May  t,  1881. 

APPLICATION  for  a  writ  of  mandamus. 
The  case  is  stated  by  the  court. 
Messrs.  laham.  it  Lincoln.  C.  Beckwith  and 
Edward  S.  laham,  for  petitioner. 

Messrs.  George  F.  Edmonds,  Henry  S. 
Monroe,  William  R.  Page  and  W.  C.  Goudy, 
for  respondent 

Mr.  Chief  Justice  Wnite  delivered  the  opin- 
ion of  the  court : 

This  is  a  petition  for  a  writ  of  mandamus  to 
compel  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois  to  hear  and 
determine  whether  a  master  of  the  court  shall  ex- 
ecute to  the  relator  a  deed  for  certain  lands  bought 
under  a  sale  ordered  by  that  court.  It  nowhere 
appears  from  the  relator's  own  showing,  that  the 
court  has  expressly  refused  such  an  order.  The 
court  has  refused  leave  to  file  a  certain  petition 
in  the  suit,  and  it  has  refused  an  order  on  the 
master  to  show  cause  why  he  should  not  make 
such  a  deed.  From  the  whole  case  as  present- 
ed by  the  parties  we  infer  that  the  court  below, 
as  constituted  when  the  application  was  made, 
thought  the  deed  ought  not  to  be  executed,  and 
it  is  possible  the  order  now  complained  of  may 
be  the  equivalent  of  a  final  decree  in  the  cause 
to  that  effect,  from  which  an  appeal  to  this 
court  may  be  taken.   But  whether  that  be  so 
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or  not,  we  will  presume  the*  court  below  will 
not  hesitate,  on  a  proper  application,  to  put 
the  record  in  a  shape  to  enable  us  to  pass  on 
that  question  in  the  ordinary  course  of  proceed- 
ing to  obtain  our  review.  Mandamus  can  only 
be  resorted  to  when  other  remedies  fail.  It  is 
an  extraordinary  writ,  and  should  only  be  used 
on  extraordinary  occasions.  Here  the  parties 
have  ample  remedy  by  appeal,  if  they  put  their 
case  in  a  condition  for  such  a  form  of  proceed- 
ing. As  the  relator  presents  his  case  on  this 
application,  he  must  avail  himself  of  that  rem- 
edy. We  cannot,  under  the  facts  he  states,  ex- 
pedite the  determination  of  his  cause  by  man- 
damus. 

The  application  is,  consequently,  denied. 
True  copy.  Vest : 

Jamer  ?.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


CHARLES  H.  WIGHT,  Assignee  of  Byron 
Sherman  and  Porter  Sherman,  Bank- 
rupts, Appt. , 

v. 

STEPHEN  H.  CONDICT. 

Assignee  of  a  partner— potter  over  partnership 
matters 
154  IIS  666  Appx. 

L  The  assignee  of  two  bankrupts  who  to* J  for- 
merly been  members  of  a  partnership  with  a  third 
person,  is  not  the  representative  of  the  creditors  of 
such  partnership  to  enforce  its  rights. 

2.  Such  assignee  can  reduce  to  his  possession  what- 
ever is  owing  to  the  bankrupts  and  also  what  they 
have  disposed  of  In  fraud  of  the  bankrupt  law,  but 
cannot  question  a  transaction  between  members  of 
the  partnership,  which  was  not  forbidden  by  the 

Ptl*W'        (No.  280.] 
Argued  Apr.  Zt,  1381.     Decided  May  t,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  sufficiently  stated  by  the  court 
Messrs.  John  B.  Risley  and  Daniel  S.  Bid- 
diet  for  appellant 
Mr.  William  P.  Chambert,  for  appellee. 

Mr.  Chief  Justice  Wsvite  announced  the  judg- 
ment of  the  court: 

The  decree  in  this  case  is  affirmed.  There  can 
be  no  pretense  that  Condict  owed  the  bankrui 
anything.  They  bought  his  interest  in  the  lim- 
ited partnership  of  which  he  was  once  a  mem- 
ber and  paid  him  for  it.  If  the  creditors  of 
that  partnership  have  any  just  claims  against 
him  on  account  of  what  has  been  done,  they 
must  proceed  as  they  may  be  advised  to  enforce 
their  rights,  but  the  assignee  of  the  bankrupts 
is  in  no  respect  their  representative  for  that 
purpose.  He  can  reduce  to  his  possession  what- 
ever is  owing  to  the  bankrupts,  and  also  what 
they  have  disposed  of  in  fraud  of  the  bankrupt 
law;  but  Condict  was  not  their  debtor  when  the 
bankruptcy  occurred,  and  there  is  no  allegation 
that  what  they  did,  in  respect  to  his  interest  in 
the  limited  partnership  was  forbidden  by  the 
bankrupt  law. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

MS 


JOSEPH  GOLDING,  Master,  etc,  of  The 
Steamer  Ellen  Holgate,  Appt., 

9. 

THE  8TEAM8HIP  ILLINOIS,  JOHN  W. 
SHACKFORD,  Master,  American  Steam- 
ship Company,  Claimant 

(See  8.  C.,  "  The  JlKnoto,"  18  Otto,  296-800.) 

Sailing  Rules. 

The  responsfbili  fcy  of  avoiding  a  collision  between 
a  steamer  and  a  sailing  vessel  is,  primarily,  on  the 
steamer.  But  the  sailing  vessel  launder  Just  the  same 
responsibility  to  keep  her  course,  if  she  can,  and  not 
embarrass  the  steamer  by  any  new  movement  while 
passing*. 

™^  [No.  275.] 

Argued  Apr.  SO.  1881.  .Decided  May  X,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania. 

The  libel  in  this  case  was  filed  by  the  appel- 
lant in  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania.  A 
decree  was  entered  in  favor  of  the  libelant  but 
was  reversed  by  the  Circuit;  whereupon  the  li- 
belant appealed,  to  this  court 

The  case  is  fully  stated  by  the  court. 

Mr.  J.  Warren  Coulston,  for  appellant 

Messrs.  Morton  P.  Henry  and  Henry  R 
Edmunds,  for  appellee. 

Mr.  Chief  Justice  WaJto  delivered  the  opin- 
ion of  the  court: 

This  is  a  case  of  collision  in  the  Delaware 
Bay,  and  the  facts  found  are  substantially  a» 
follows:  The  Illinois  was  a  large  steamship, 
three  hundred  and  sixty  feet  in  length,  and  of 
three  thousand  tons  register.  She  was  going 
up  the  bay  at  a  speed  of  ten  knots  an  hour.  8he 
had  just  rounded  Dan  Baker's  shoal  on  a  port 
wheel,  and  had  got  straightened  on  her  course 
in  about  mid-channel.  The  schooner  Ellen 
Baker  was  ahead  of  her,  a  little  on  the  port 
bow,  and  bound  for  New  Castle,  Delaware. 
The  wind  was  from  the  northeastward,  and  the 
schooner  was  by  the  wind,  heading  about  north- 
by-west,  or  north-northwest,  and  pointing  for 
Reedy  Island  piers.  The  vessels  were  on  slight- 
ly diverging  fines,  which  were  about  one  hun- 
dred yards  apart.  The  western  or  Reedy  Island 
side  of  the  bay  was  obstructed  by  ice,  while 
the  eastern  side  was  open.  When  the  vessels 
were  probably  three  or  four  hundred  yards 
apart  the  schooner  went  in  stays  and  then 
tacked  to  the  eastward  to  avoid  the  ice, which 
was  ahead  of  and  close  under  her  port  bow. 
There  was  no  lookout  astern  on  the  schooner, 
and,  until  she  had  changed  her  course,  no  one 
on  board  bad  observed  the  steamer.  The 
steamer  had  a  sufficient  lookout.  Her  master 
and  pilot  were  on  the  bridge  looking  ahead,  snd 
they  saw  the  schooner  before  she  tacked.  They 
so  directed  the  steamer's  course  as  to  pass  the 
schooner  in  safety  on  her  starboard  side,  three 
hundred  feet,  or  thereabouts,  away,  if  she  kept 
the  course  she  was  on.  As  soon  as  the  maneuver 
of  the  schooner  was  seen  on  the  steamer,  orders 
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were  given  to  put  the  helm  hard-a-starboard, 
to  stop  the  engine,  then  to  back  at  full  speed, 
and  to  let  go  the  anchor,  with  a  view  to  passing 
under  the  schooner's  stern.  These  orders  were 
ineffectual  to  prevent  a  collision,  and  the  steam- 
er struck  the  schooner  just  abaft  the  main  rig- 
ging, causing  her  to  capsize  and  sink. 

It  seems  to  us  the  court  below  was  right,  on 
these  facts,  in  holding  the  steamer  free  from 
blame.  The  responsibilitv  of  avoiding  a  col- 
lision with  a  sailing  vessel  is  put  by  the  Act  of 
Congress  and  the  Sailing  Rules  primarily  on  a 
steamer.  But  the  sailing  vessel  is  under  just 
the  same  responsibility  to  keep  her  course,  if 
she  can,  and  not  embarrass  the  steamer,  while 
passing,  by  any  new  movement.  A  steamer 
has  the  right  to  rely  on  this  as  an  imperative 
rule  for  a  sailing  vessel,  and  govern  herself  ac- 
cordingly. Otherwise  it  would  at  times  be  im- 
possible for  a  steamer  to get  ahead  at  all  in  the 
thoroughfares  of  navigation. 

In  the  present  case  the  steamer  was  in  mid- 
channel.  That  was  the  proper  place  for  a  ves- 
sel of  her  size,  and,  under  the  circumstances, 
we  cannot  say  her  speed  was  unusual,  since,  so 
far  as  appears,  there  were  no  other  vessels  in 
the  way.  Had  the  schooner  kept  her  course  for 
a  minute  or  two  longer,  there  is  scarcely  a  doubt 
that  the  steamer  would  have  got  by  in  safety. 
It  was  clearly  a  fault,  therefore,  for  her  to 
change  her  course,  unless  there  was  a  necessity 
for  it.  Mere  convenience  was  not  enough.  The 
schooner,  in  this  court,  has  the  affirmative.  It 
rests  on  her  to  show  error  in  the  judgment  of 
the  court  below,  or  we  must  affirm. 

It  is  an  important  fact  that  the  steamer  was 
not  observed  from  the  schooner  before  the 
course  was  changed.  While  a  man  stationed  at 
the  stern  as  a  lookout  is  not  at  all  times  neces- 
sary, no  vessel  should  change  her  course  mate- 
rially without  having  first  made  such  an  ob- 
servation in  all  directions,  as  will  enable  her  to 
know  how  what  she  is  about  to  do  will  affect 
others  in  her  immediate  vicinity.  In  the  present 
case  it  is  not  found  expressly,  that  the  ice  was 
so  close  under  the  port  bow  of  the  schooner  as 
to  make  it  dangerous  for  her  to  keep  on  as  she 
was  going  until  the  steamer  got  by.  She  ought 
to  have  known  that  although  the  ice  was  an  ob- 
l«OOj  gtruction  on  the  west  side  of  the  bay,  she  was 
not  far  from  the  place  in  the  channel  through 
which  the  large  steamers  which  navigated  there 
would  be  likely  to  pass,  if  following  her.  It  is 
not  found  that  there  was  anything  in  view  from 
the  steamer  to  indicate  to  her  the  necessity  for 
any  early  change  of  the  course  of  the  schooner. 
So  far  as  the  findings  show,  the  way  was  open 
for  some  distance  ahead,  and  the  steamer  had 
the  right  to  assume  she  might  keep  her  place  in 
mid-channel  and  go  on  with  safety.  We  must 
also  infer  from  what  is  actually  found,  as 
well  as  from  what  is  not  found,  that  if  the 
schooner  had  known  the  circumstances  in 
which  she  was  placed,  her  change  of  course 
would  have  been  delayed  until  it  might  be 
made  without  danger.  Because  a  steamer  must 
keep  out  of  the  way  of  a  sailing  vessel,  it  by 
no  means  follows  that  a  sailing  vessel  may  un- 
necessarily throw  herself  across  the  bow  of  an 
approaching  steamer.  It  is  as  much  the  duty 
of  a  sailing  vessel  to  be  diligent  in  the  per- 
formance of  her  duty,  as  it  is  that  of  a  steamer 
to  be  mindful  of  her".    In  the  case  of  The  Ab- 

See  18  Otto. 


botsford,  98  U.  S.,  446  [XXV.,  170],  it  was 
distinctly  found  that  the  tack  of  the  schooner 
was  entirely  proper,  both  for  her  own  safety 
and  in  regard  to  the  steamer.  She  had  runout 
her  course,  and  the  steamer,  which  was  yet  a 
considerable  distance  away,  ought  to  have 
known  it.  Consequently  the  steamer  was  in 
fault  for  getting  so  close  as  to  put  herself  in 
the  way  of  the  schooner,  while  doing  what  the 
necessities  of  the  navigation  actually  required 
her  to  do,  and  which  a  prudent  and  skillful 
navigator  on  the  steamer  ought  to  have  known 
she  must  do  at  the  time  it  was  done.  Such  is 
not  shown  to  have  been  the  case  here. 

The  judgment  is  affirmed. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  8np  Court,  U.  8. 


GEORGE  BATY  BLAKE  et  AL.,  Exrs.  of  [336] 
George   Batt   Blake,    Deceased,  Tiffs, 
in  Brr., 

v. 

JOHN  W.  McKIM,  Judge  of  the  Probate 
Court  for  the  County  ok  Suffolk,  Mass- 
achusetts. 

) 


(Bee  8.  C,  18  Otto, 
Removal  of  cause. 

•Conjiw,  In  determining  the  Jurisdiction  of  the 
Circuit  Courts  over  controversies  between  cithcens 
of  different  States,  has  not  distinctly  provided  for 
the  removal  from  a  State  Court  of  a  suit  in  which 
there  Is  a  controversy  not  wholly  between  citizens 
of  different  States,  and  to  the  full  and  final  deter- 
mination of  which  one  of  the  necessary  or  indispen- 
sable parties,  Plaintiffs  or  defendants,  seeking  the 
removal,  to  the  citizen  of  the  same  State  with  one  or 
more  of  the  plaintiffs  or  defendants  against  whom 
the  removal  is  asked. 

[No.  860J 

Submitted  Jan.  11,  1881.   Decided  May  2, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 
The  case  is  fully  stated  by  the  court 
Messrs.  Joshua.  D.  Ball,  Bern.  L.  M.  Tove 
and  B.  F.  Brooke,  for  plaintiffs  in  error. 

Mr.  James  C.  Dawia,  for  defendant  in  er- 
ror. 

Mr.  Justice  Harlavn  delivered  the  opinion  of 
the  court: 

This  action  was  commenced  in  one  of  the 
courts  of  Massachusetts,  by  a  citizen  of  Mass 
achusetts  for  the  use  of  citizens  of  that  State, 
against  the  executors  of  George  Baty  Blake,  two 
of  whom  are  citizens  of  Massachusetts  and  one 
a  citizen  of  New  York.  It  is  upon  a  probate 
bond,  executed  in  the  penalty  of  $60,000,  by 
James  M.  Howe,  as  trustee  under  the  will  of 
Henry  Todd,  with  two  sureties,  one  of  whom 
was  the  testator  of  the  defendants.  Its  object 
is  to  recover  from  the  estate  of  the  deceased 
surety  the  sum  of  $60,000  for  alleged  breaches,  13371 
upon  the  part  of  the  trustee,  of  the  bond  sued 
on. 

•Head  note  by  Mr.  Justice  Hariah. 


Norm. — Removal  of  Causes  under  Act  of  1876:  citi- 
zenship. See,  note  to  Removal  Cases,  100  U.S.,  XXV., 
GOB. 
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The  executors  filed  a  Joint  answer,  which 
presented  a  common  defense,  and  subsequently 
in  proper  time,  filed  their  joint  petition  for  the 
removal  of  the  case  into  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachusetts. 
The  petition  was  dismissed  by  the  State  Court. 
The  transcript  of  the  record  was,  nevertheless, 
filed  -i  the  Circuit  Court  By  the  latter  court 
the  case,  upon  motion  of  plaintiff,  was  remand- 
ed to  the  State  Court.  From  that  order  this 
writ  cf  error  is  prosecuted. 

We  are  of  opinion  that  the  case,  as  made  by 
the  plaintiffs,  is  not  one  of  which  the  Circuit 
Court  of  the  United  8tates  can  take  jurisdiction. 

In  the  Removal  Oases,  100  U.  8.,  488  [XXV., 
6971,  we  had  occasion  to  construe  the  first  clause 
of  the  2d  section  of  the  Act  of  March  8,  1875, 
which  declares  that  either  party  may  remove  to 
the  Circuit  Court  for  the  proper  district  any  suit 
of  a  civil  nature,  at  law  or  in  equity,  pending 
in  a  State  Court,  where  the  matter  in  dispute  ex- 
-ceeds,  exclusive  of  cost,  the  sum  or  value  of 
$600,  and  in  which  there  is  "  a  controversy  be- 
tween citizens  of  different  States."  We  held  that 
clause  to  mean,  "  That  when  the  controversy, 
about  which  a  suit  in  the  State  Court  is  brought, 
is  between  citizens  of  one  or  more  States  on  one 
.side,  and  citizens  of  other  States  on  the  other 
.side,  either  party  in  the  controversy  may  re- 
move the  suit  to  the  Circuit  Court,  without  re- 
gard to  the  position  they  occupy  in  the  plead- 
ings as  plaintiffs  or  defendants;"  that,  upon 
arranging  the  parties  on  opposite  sides  of  the 
real  and  substantial  dispute,  if  it  appears  that 
those  on  one  side  are  all  citizens  of  different 
States  from  those  on  the  other,  the  suit  may  be 
removed — ail  those  on  the  side  desiring  a  re- 
moval uniting  in  the  application  therefor.  In 
that  case  an  Iowa  corporation  represented  one 
side  of  the  dispute,  while  the  other  was  repre- 
sented by  citizens  of  Ohio  and  Pennsylvania. 
The  controversy  was  as  broad  as  the  suit. 

In  Barney  v.  Latham,  decided  at  the  present 
Term  [ante,  514],  we  held  (construing  the  sec- 
ond clause  of  the  2d  section  of  the  Act  of  March 
8, 1875)  that  one  or  more  of  the  plaintiffs  or  de- 
fendants, actually  interested  in  a  controversy 
wholly  between  citizens  of  different  States,  and 
which  can  be  fully  determined  as  between  them, 
can  remove  from  the  State  Court  the  entire  suit 
of  which  that  separable  controversy  forms  a 
part,  provided  it  involves  the  amount  prescribed 
as  necessary  to  federal  jurisdiction. 

The  executors  of  BJake — each  of  them  having 
qualified  and  acted  in  the  execution  of  the  trust 
— were  all  indispensable  parties  to  the  suit. 
Oould,  PL,  sec.  78,  ch.  4:  Dicey,  Parties  to 
Actions,  s.  p.  822;  1  Chit.  PL,  $.  p.  52.  They 
all  appeared  and  submitted  to  the  jurisdiction 
of  the  court.  The  present  case  is,  therefore,  one 
in  which  the  suit  embraces  only  one  indivisible 
controversy.  It  is  not  wholly  between  citizens 
of  different  States,  and  fully  determinable  as 
between  them,  because  some  of  the  defendants 
are  citizens  of  the  same  State  with  the  plaintiffs. 

The  contention  upon  the  part  of  counsel  for 
the  executors  is.  that  the  suit  is  removable  upon 
their  joint  petition,  under  the  fl;  jt  clause  of  the 
2d  section  of  the  Act  of  1875.  We  are  unable 
to  concur  in  that  view.  There  is,  undoubtedly, 
some  ground  for  such  a  construction,  but  we 
are  not  satisfied  that  Congress  intended  to  en- 
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large  the  jurisdiction  of  the  Circuit  Courts  to 
the  extent  that  construction  would  imply.  The 
principal  reason  assigned  in  its  support  is,  that 
the  first  clause  of  the  2d  section  of  the  Act  of 
1875  follows  the  words  of  the  Constitution, 
when  giving  jurisdiction  to  the  Circuit  Court 
of  a  suit  in  which  there  shall  be  "  a  controversy 
between  citizens  of  different  States,"— language 
which,  it  is  claimed, does  not  necessarily  require 
that  such  controversy  must  be  wholly  between 
citizens  of  different  States.  But  that  considera- 
tion was  pressed  upon  our  attention  in  the  Cote 
of  Sewing  Mack.  Cos.,  18  Wall.,  558  [86  U.  8., 
XXI.,  914],  which  arose  under  the  Act  of 
March  2,  1867.  14  Stat,  at  L.,  558.  That  Act 
authorizes  the  removal  of  a  suit,  involving  the 
requisite  amount,  "  In  which  there  is  a  contro- 
versy between  a  citizen  of  the  8tate  in  which 
the  suit  is  brought,  and  a  citizen  of  another 
State,"  upon  an  affidavit  by  the  latter,  whether 
plaintiff  or  defendant,  showing  that  he  has  rea- 
son to  believe,  and  does  believe,  that,  from 
prejudice  or  local  influence,  he  would  not  be 
able  to  obtain  justice  in  the  State  Court.  The 
argument  there,  by  counsel  of  recognized  learn- 
ing and  ability,  was  that  a  controversy  between 
citizens  of  different  States  is  none  the  less  a  con- 
troversy between  citizens  of  different  States  be- 
cause others  are  also  parties  to  it;  that  to  con- 
fine the  federal  jurisdiction  to  cases  wherein 
the  controversy  is  between  citizens  of  different 
States  exclusively,  is  to  interpolate  into  the  Con- 
stitution a  word  not  placed  there  by  those  who 
ordained  it,  and  one  which  materially  limits  or 
controls  its  express  provisions.  We  declined  to 
adopt  that  construction  of  the  statute,  and  held 
that  Congress  did  not  intend  by  the  Act  of  1867 
to  confer  the  right  of  removal  where  a  citizen 
of  a  State,  other  than  that  in  which  the  suit  is 
brought,  is  united,  as  plaintiff  or  defendant  in 
the  controversy,  with  one  who  is  a  citizen  of 
the  latter  State.  The  construction  for  which 
counsel  for  plaintiffs  in  error  here  contend, 
cannot  well  be  maintained  without  overruling 
the  principles  announced  in  th«  Case  cf  the 
Sewing  Machine  Companies. 

It  is  to  be  presumed  that  Congress,  in  enact- 
ing the  Statute  of  1875,  bad  in  view  as  well  pre- 
vious enactments,  regulating  the  removal  of 
causes  from  the  State  Courts,  as  the  decisions 
of  this  court  upon  them.  If  it  was  intended,  by 
that  Act,  to  invest  the  Circuit  Courts  with  ju- 
risdiction of  all  controversies  between  citizens 
of  different  States,  although  others  might  be 
indispensable  parties  thereto,  such  intention 
would  have  been  expressed  in  language  more 
explicit  than  that  found  in  the  Act  of  1875.  We 
are  not  disposed  to  enlarge  that  jurisdiction  by 
mere  construction.  We  are  of  opinion  that  Con- 
gress, in  determining  the  jurisdiction  of  the 
Circuit  Courts  over  controversies  between  citi- 
zens of  different  States,  has  not  distinctly  pro- 
vided for  the  removal  from  a  State  Court,  of  a 
suif  in  which  there  is  a  controversy  not  wholly 
between  citizens  of  different  States,  and  to  the 
full  or  final  determination  of  which  one  of  the 
indispensable  parties,  plaintiffs  or  defendants, 
on  the  side  seeking  the  removal,  Is  a  citizen  of 
the  same  State  with  one  or  more  of  the  plaint- 
iffs or  defendants,  against  whom  the  removal  is 
asked. 

The  judgment  of  the  Circuit  Court  remanding 
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tJu  cause  to  the  State  Oovrtii,  therefore,  affirmed. 
True  oodt.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Ocwrt,U.  B. 

Ctted-104  U.  8..  400;  106  U.  S_  678;  108TJ.  8-,  IS* 
m  U.     W;  8  WoCrary,  5tt;  6  Sawy.,  at 


JOHN  T.  WEBBER,  Pi/,  in  Brt., 
t>. 

STATE  OP  VIRGINIA. 

(8m  8.  a,  18  Otto,  844-85L) 

Police  powers — rights  of  inventor*— license  to  sell 
patented  invention  —  discrimination — inter- 

L  Congress  never  Intended  that  the  patent  lawi 
should  dkplace  the  police  powers  of  the  States,  that 
Is,  those  powers  by  which  the  health,  good  order, 
peace  and  general  welfare  of  the  community  are 
promoted. 

z.  Whatever  rights  are  secured  to  Inventors  must 
be  enjoyed  in  subordination  to  this  general  author- 
ity of  the  State  over  all  property  within  Its  limits. 

8.  There  is  no  objection  to  the  law  of  Virginia  re- 
quiring a  license  for  the  sale  of  sewing-machines, 
by  reason  of  the  grant  of  letters  patent  for  the  in- 
vention. 

4.  There  is,  however,  an  objection  to  Its  legislation 
arising  from  its  discriminating  provisions  against 
non-resident  merchants  and  their  agents.  The  ifith 
and  48th  sections  of  the  revenue  laws  of  the  State 
are  unconstitutional. 

5.  Commerce  among  the  States  in  any  commodity, 
can  only  be  free  when  the  commodity  Is  exempted 
from  all  discriminating  regulations  and  burdens  Im- 
posed by  local  authority,  by  reason  of  Its  foreign 
growth  or  manufacture. 

[No.  1186.] 

Argued  Mar.  11,  1881.     Decided  May  »,  1881. 

1 N  ERROR  to  the  Supreme  Court  of  Appeals 
1   of  the  State  of  Virginia. 

Statement  of  the  case  by  Mr.  Justice  Field: 

This  case  comes  before  this  court  on  a  writ  of 
error  to  the  Supreme  Court  of  Appeals  of  the 
State  of  Virginia,  and  arose  in  this  way:  In 
May,  1880,  the  plaintiff  in  error,  J.  T.  Webber, 
was  indicted  in  the  County  Court  of  Henrico 
County,  in  that  State,  for  unlawfully  selling 
and  offering  for  sale  in  that  county,  to  its  citi- 
zens, certain  machines  known  as  Singer  sewing- 
machines,  which  were  manufactured  out  of  the 
State,  without  having  first  obtained  a  license 
for  that  purpose  from  the  authorities  of  the 
county,  or  having  paid  the  tax  imposed  by  law 
for  that  privilege. 

The  indictment  was  founded  upon  the  45th 
and  46th  sections  of  the  revenue  law  of  the 
State,  which  are  as  follows: 

"  46.  Any  person  who  shall  sell,  or  offer  for 
sale,  the  manufactured  articles  or  machines  of 
other  States  or  Territories,  unless  he  be  the 
owner  thereof  and  taxed  as  a  merchant,  or  take 
orders  therefor,  on  commission  or  otherwise, 
shall  be  deemed  to  be  an  agent  for  the  sale  of 
manufactured  articles  of  other  States  and  Ter- 
ritories, and  shall  not  act  as  such  without  tak- 
ing out  a  license  therefor.  No  such  person 
shall,  under  his  license  as  such,  sell  or  offer  to 

Nora.— Power  of  States  to  tax.  See,  note  to  Prov- 
idence Bk.  v.  BUungs,  29  U.  8.  (4  Pet.),  514 :  and  note 
to  Dobbins  v.  Erie  Co.,  41  U.  8.  (1«  Pet.),  485. 

Power  of  Congress  to  regulate  commerce ;  state  li- 
censee; power  of  States  to  tax  commerce.  See,  note  to 
Gibbons  v.Ogden,  28  U.  8.(8  Wheat.),  1;  and  note  to 
Brown  v.  Maryland,  25  U.  8.  (12  Wheat.),  418. 

See  18  Otto.  n.  a  ,  Book  28. 


sell  such  articles  through  the  agency  of  another, 
but  a  separate  license  shall  be  required  from  any 
agent  or  employe"  who  me>  -mi  or  offer  to  sell 
such  articles  for  another.  For  any  violation  of 
this  section,  the  person  offending  shall  pay  a 
fine  of  not  leas  than  $60  nor  more  than  $100  for 
each  offense. 

48.  The  specific  license  tax  upon  an  agent 
for  the  sale  of  any  manufactured  article  or  ma- 
chine of  other  States  or  Territories  shall  be  $26, 
and  this  tax  shall  give  to  any  party  licensed  un- 
der this  section  the  right  to  sell  the  same  within 
the  county  or  corporation  in  which  he  shall 
take  out  his  license;  and  if  he  shall  sell  or  offer 
to  sell  the  same  in  any  other  of  the  counties  or 
corporations  of  this  State,  he  shall  pay  an  ad- 
ditional tax  of  $10  in  each  of  the  counties  or 
corporations  where  he  may  sell  or  offer  to  sell 
the  same.  All  persons  other  than  resident  manu- 
facturers or  their  agents,  selling  articles  manu- 
factured in  this  State,  shall  pay  the  specific  li- 
cense tax  imposed  by  this  section."  Acts  of  As- 
sembly 1876  and  1876,  p.  184,  ch.  182,  sees.  46, 
46. 

To  the  indictment  the  accused  pleaded  "  not 
Ity;"  and  on  the  trial  it  was  proved  that  he 
sold  and  offered  to  sell  sewing-machines  in 
Henrico  County,  as  charged,  but  that  at  the 
time  he  was  acting  as  agent  or  employe'  of  the 
Singer  Manufacturing  Company,  a  corporation 
created  under  the  laws  of  New  Jersey;  that  this 
company  had  a  place  of  business  in  Richmond, 
Virginia,  where  it  was  licensed  as  a  resident 
merchant,  for  the  year  beginning  Hay  1,  1880, 
and  had  paid  the  required  license  tax;  and  where 
it  kept  a  stock  of  machines  for  sale;  that  the  [3461 
machines  sold  by  the  accused  were  the  property 
of  the  company,  and  were  manufactured  by  it 
out  of  the  State,  and  in  accordance  with  speci- 
fications of  a  patent  of  the  United  States, granted 
in  1879,  to  one  W.  C.  Hicks,  and  by  him  trans- 
ferred to  the  company.  It  also  appeared  that 
the  accused  had  not  taken  out  a  license  to  sell 
the  machines  in  Henrico  County,  and  was  not 
himself  taxed  as  a  merchant,  and  had  not  taken 
orders  for  the  machines  on  commission  or  other- 
wise. 

On  the  trial  his  counsel  requested  the  court  to 
instruct  the  jury,  that  if  they  believed  the  Sing- 
er Manufacturing  Company  had  paid  for  a  gen- 
eral merchant's  license  for  the  year  beginning 
May  1st,  1880,  and  received  such  license,  or  that 
the  machines  sold  were  constructed  according 
to  the  specifications  of  the  patent  held  by  the 
company,  and  that  the  accused  was  acting  in 
the  sales  made  only  as  its  employe",  he  was  en- 
titled to  a  verdict  of  acquittal.  The  court  re- 
fused to  give  these  instructions,  and,  at  the  re- 
quest of  the  attorney  for  the  Commonwealth, 
instructed  the  Jury,  in  substance,  that  if  they 
believed  the  accused  had,  at  different  times  with- 
in the  year,  previous  to  the  indictment,  sold  or 
offered:  to  sell  in  Henrico  County  to  its  citizens 
Singer  sewing-machines  manufactured  beyond 
the  State,  and  at  the  time  he  was  neither  the 
manufacturer  himself  nor  the  owner  of  them, 
and  was  not  taxed  as  a  merchant  in  the  county, 
and  had  not  taken  orders  therefor  on  commis- 
sion or  otherwise,  and  had  not  obtained  a  license 
to  sell  the  same  in  the  county,  and  had  not  paid 
to  the  proper  officer  the  tax  imposed  by  law  for 
selling  the  same  in  that  countv.  they  should 
find  him  guilty. 
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The  jury  found  the  accused  guilty,  and  he 
was  sentenced  to  pay  a  fine  of  $50  besides  costs. 
On  appeal  to  the  Circuit  Court  of  the  county 
this  judgment  was  affirmed,  and  on  further  ap- 
peal to  the  Supreme  Court  of  Appeals  of  the 
State  the  Judgment  of  the  Circuit  Court  was  af- 
firmed. To  review  the  latter  judgment  the  case 
is  brought  here  on  writ  of  error. 

Mr.  C.  V.  Meredith,  for  the  plaintiff  in  error. 

Mr.  Jamee  Q.  Field,  Attorney-General  of  Vir- 
ginia, contra. 


Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  the  county  court,  where  the  accused  was 
tried,  the  only  defense  presented  by  his  instruc- 
tions was,  that  he  was  acting  as  the  agent  of 
the  Singer  Manufacturing  Company,  which 
had  a  license  from  the  State  as  a  resident  mer- 
chant in  Richmond  to  sell  the  machines,  and 
also  held  a  patent  of  the  United  States,  author- 
izing it  to  manufacture  and  sell  them  anywhere 
in  the  United  States.  To  this  defense  the  an- 
swer is  obvious.  The  license,  being  limited  to 
the  City  of  Richmond,  gave  no  authority  to  the 
company  to  sell  the  machines  elsewhere,  and  of 
course  gave  none  to  its  agent.  Besides,  the 
question  as  to  the  extent  of  the  territorial  oper- 
ation of  the  license  depended  upon  the  construc- 
tion given  by  the  Court  of  Appeals  of  the  State 
to  the  statute,  and  its  decision  thereon  is  not 
open  to  review  by  us.  And  the  right  conferred 
by  the  patent  laws  of  the  United  States  to  in- 
ventors to  sell  their  inventions  and  discoveries 
does  not  take  the  tangible  property,  in  which 
the  invention  or  discovery  may  be  exhibited  or 
carried  into  effect,  from  the  operation  of  the 
tax  and  license  laws  of  the  State.  The  combi- 
nation of  different  materials  so  as  to  produce  a 
new  and  valuable  product  or  result,  or  to  pro- 
duce a  well  known  product  or  result  more  rap- 
idly or  better  than  before,  which  constitutes  the 
invention  or  discovery,  cannot  be  forbidden  by 
the  State,  nor  can  the  sale  of  the  article  or 
machine  produced  be  restricted,  except  as  the 
production  and  sale  of  other  articles,  for  the 
manufacture  of  which  no  invention  or  discovery 
is  patented  or  claimed,  may  be  forbidden  or 
restricted. 

The  patent  for  a  dynamite  powder  does  not 
prevent  the  State  from  prescribing  the  condi- 
tions of  its  manufacture,  storage  and  sale,  so 
as  to  protect  the  community  from  the  danger  of 
explosion.  A  patent  for  the  manufacture  and 
sale  of  a  deadly  poison  does  not  lessen  the 
right  of  the  State  to  control  its  handling  and 
use.  The  legislation  respecting  the  articles 
which  the  State  may  adopt  after  the  patents, 
have  expired,  it  may  equally  adopt  during  their 
continuance.  It  is  only  the  right  to  the  inven- 
tion or  discovery,  the  incorporeal  right,  which 
the  State  cannot  interfere  with.  Congress  nev- 
er intended  that  the  patent  laws  should  displace 
the  police  powers  of  the  States,  meaning  by  that 
1 348]  term  those  powers  by  which  the  health,  good 
order,  peace  and  general  welfare  of  the  com- 
munity are  promoted.  Whatever  rights  are  se- 
cured to  inventors  must  be  enjoyed  in  subordi- 
nation to  this  general  authority  of  the  State 
over  all  property  within  its  limits. 

These  views  find  support  in  the  language  of 
this  court  in  Patter  mm  v.  Kentucky,  97  UT  8., 
501  [XXIV.,  1115].   There  a  party  was  con- 


victed of  violating  a  statute  of  the  State  regu- 
lating the  inspection  and  gauging  of  oils  and 
fluids,  the  product  of  coal,  petroleum,  or  other 
bituminous  substances.  The  statute  provided 
that  such  oils  and  fluids  should  be  inspected  by 
an  authorized  officer  of  the  State  before  being 
used,  sold,  or  offered  for  sale,  and  required  the 
inspector  to  brand,  according  to  the  fact,  casks 
and  barrels  of  the  oil  with  the  words  "standard 
oil,"  6r  with  the  words  "  unsafe  for  ilium inat 
ing  purposes."  It  imposed  a  penalty  for  sell- 
ing or  offering  for  sale  in  the  State  such  oils 
and  fluids  as  had  been  condemned.  A  partic- 
ular oil,  known  as  the  Aurora  oil,  which  had 
been  thus  condemned,  was  sold  by  the  accused. 
A  patent  for  the  oil  had  been  issued  by  the 
United  States  to  a  party  who  had  assigned  it  to 
him,  and  in  defense  to  the  indictment  he  as- 
serted the  right  under  the  patent, to  sell  the  oil  in 
any  part  of  the  United  States,  and  that  no  State 
could,  consistently  with  the  Federal  Constitu- 
tion and  the  laws  of  Congress,  prevent  or  ob- 
struct its  exercise.  But  the  court  held  this  con- 
struction of  the  Constitution  and  laws  to  be  in- 
admissible.and  that  the  right  was  to  be  exercised 
in  subordination  to  the  general  powers  which 
the  several  States  possessed  over  their  purely 
domestic  affairs,  whether  of  internal  commerce 
or  police.  After  some  just  observations  npo:» 
the  police  powers  of  the  State,  their  extent  nr.il 
object,  and  a  reference  to  previous  decision  p. 
the  court  said,  speaking  through  Mr.  Jrttics 
Harlan  :  "These  considerations,  gathered  from 
the  former  decisions  of  this  court,  would  seem 
to  justify  the  conclusion  that  the  right  which 
the  patentee  or  his  assignee  possesses  in  the 
property  created  by  the  application  of  a  potcnt- 
ed  aiscovery,  must  be  enjoyed  subject  to  the 
complete  and  salutary  power,  with  which  the 
States  have  never  parted,  of  so  defining  and  reg- 
ulating the  sale  and  use  of  property  within  their 
respective  limits  as  to  afford  protection  to  the 
many  against  the  injurious  conduct  of  the  few. 
The  right  of  property  in  the  physical  substance, 
which  Is  the  fruit  of  the  discovery, is  altogether 
distinct  from  the  right  in  the  discovery  itself, 
lust  as  the  property  m  the  instruments  or  plates 
by  which  copies  of  a  map  are  multiplied  is  dis- 
tinct from  the  copyright  of  the  map  itself." 
And  again,  the  enjoyment  of  the  right  in  the 
discovery  "  may  be  secured  and  protected  by 
national  authority  against  all  interference;  but 
the  use  of  the  tangible  property  which  come, 
into  existence  by  the  application  of  the  discov- 
ery is  not  beyond  the  control  of  State  legislation 
simply  because  the  patentee  acquires  a  monop- 
oly in  his  discovery." 

In  accordance  with  the  views  thus  expressed, 
we  can  find  no  objection  to  the  legislation  of 
Virginia  in  requiring  a  license  for  the  sale  of  the 
sewing-machines,  by  reason  of  the  grant  of  let- 
ters patent  for  the  invention. 

There  is,  however,  an  objection  to  its  legisla- 
tion arising  from  its  discriminating  provisions 
against  non-resident  merchants  and  their  agents, 
and  this  is  presented  by  the  instructions  given 
to  the  jury,  at  the  request  of  the  attorney  of  the 
Commonwealth. 

The  45th  section  of  the  revenue  law  declares 
"  That  any  person  who  shall  sell  or  offer  for 
sale  the  manufactured  articles  or  machines  of 
other  States  or  Territories,  unless  he  be  the 
owner  thereof,  and  taxed  as  a  merchant,  or  take 

108  r.  R. 


[349] 


Digitized  by 


Google 


1880. 


Neal  v.  Dxlawakb. 


870-409- 


orders  therefor,  on  commission  or  otherwise, 
shall  be  deemed  to  be  an  agent "  for  the  sale  of 
those  articles,  and  shall  not  act  as  such  with- 
out taking  out  a  license  therefor.  A  viola- 
tion of  this  provision  subjects  the  offender  to  a 
fine  of  not  less  than  $50,  nor  more  than  $100  for 
each  offense. 

The  46th  section  fixes  the  license  tax  of  the 
agent  for  the  sale  of  such  articles  at  $25.  The 
license  only  gives  him  a  right  to  sell  in  the 
county  or  corporation  for  which  it  is  issued. 
If  he  sells,  or  offers  to  sell,  in  other  counties  or 
corporations,  he  must  pav  in  each  an  additional 
tax  of  $10.  The  section  then  declares  that  "All 
persons,  other  than  resident  manufacturers  or 
their  agents,  selling  articles  manufactured  in 
the  State  shall  pay  the  specific  license  tax  im- 
posed by  this  section." 

By  these  sections,  read  together,  we  have  this 
I  350 1  result:  the  agent  for  the  sale  of  articles  manu- 
factured in  other  States  must  first  obtain  a 
license  to  sell,  for  which  he  is  required  to  pav 
a  specific  tax  for  each  county  in  which  he  sells 
or  offers  to  sell  them;  while  the  agent  for  the 
sale  of  articles  manufactured  in  the  State,  if 
acting  for  the  manufacturer,  is  not  required  to 
obtain  a  license  or  pay  any  license  tax.  Here 
there  is  a  clear  discrimination  in  favor  of  home 
manufacturers,  and  against  the  manufacturers 
of  other  States.  Sales  by  manufacturers  are 
chiefly  effected  through  agents.  A  tax  upon 
their  agents  when  thus  engaged  is,  therefore,  a 
tax  upon  them,  and  if  this  is  made  to  depend 
upon  the  foreign  character  of  the  articles,  that 
is,  upon  their  having  been  manufactured  with- 
out the  State,  it  is  to  that  extent  a  regulation  of 
commerce  in  the  articles  between  the  States.  It 
matters  not  whether  the  tax  be  laid  directly 
upon  the  articles  sold  or  in  the  form  of  licenses 
for  their  sale.  If  by  reason  of  their  foreign 
character  the  State  can  impose  a  tax  upon  them, 
or  upon  the  person  through  whom  the  sales  are 
effected,  the  amount  of  the  tax  will  be  a  matter 
resting  in  he*  discretion.  She  may  place  the 
tax  at  so  high  a  figure  ns  to  exclude  the  intro- 
duction of  the  foreign  article,  and  prevent  com- 
petition with  the  home  product.  It  was  against 
legislation  of  this  discriminating  kind  that  the 
f  ramers  of  the  Constitution  intended  to  guard, 
when  they  vested  in  Congress  the  power  to  reg- 
ulate commerce  among  the  several  States. 

laWelton  v.  Missouri,  01  U.S.,  275  [XXIII., 
347]  we  expressed  at  length  our  viewson  thesub- 
ject,  and  to  our  opinion  we  may  refer  for  their 
statement.  Noone  questions  the  general  power  of 
the  State  to  require  licenses  for  the  various  pur- 
suits and  occupations  conducted  within  her  lim- 
its,and  to  fix  their  amount  as  she  may  choose ,  and 
no  one  on  this  bench — certainly  not  the  writer  of 
this  opinion — would  wish  to  limit  or  qualify  it 
in  any  respect,  except  when  its  exercise  may  im- 
pinge upon  the  just  authority  of  the  Federal  Gov- 
ernment under  the  Constitution,  or  the  limita- 
tions prescribed  by  that  instrument.  But  where 
•  poweris  vested  exclusively  inthat  government, 
and  its  exercise  is  essential  to  the  perfect  free- 
dom of  commercial  intercourse  between  the 
several  States,  any  interfering  action  by  them 
I  351 J  muat  give  way.  This  was  stipulated  in  the  in- 
dissoluble covenant  by  which  we  became  one 
people. 

In  a  recent  case  we  had  occasion  to  consider 
at  some  length  the  extent  of  the  commercial 
See  13  Otto. 


power  vested  in  Congress,  and  how  far  it  is  to 
be  deemed  exclusive  of  state  authority.  Re- 
ferring to  the  great  variety  of  subjects  upon 
which  Congress,  under  that  power,  can  act,  we 
said  that  "Some  of  them  are  national  in  their 
character,  and  admit  and  require  uniformity  of 
regulation,  affecting  alike  all  the  States;  others 
are  local,  or  are  mere  aids  to  commerce,  and  can 
only  be  properly  regulated  by  provisions  adapted 
to  their  special  circumstances  and  localities.  Of 
the  former  class  may  be  mentioned  all  that  por- 
tion of  commerce  with  foreign  countries  or  be- 
tween the  States,  which  consists  in  the  transpor- 
tation, purchase,  sale  and  exchange  of  commod- 
ities. Here  there  can,  of  necessity,  be  only  one 
system  or  plan  of  regulations,  and  that  Congress 
alone  can  prescribe.  Its  non-action  in  such  cases, 
with  respect  to  any  particular  commodity  or 
mode  of  transportation,  is  a  declaration  of  its 
purpose,  that  the  commerce  in  that  commodity 
or  by  that  means  of  transportation  shall  be  free. 
There  would  otherwise  be  no  security  against 
conflicting  regulations  of  different  States,  each 
discriminating  in  favor  of  its  own  products  and 
citizens  and  against  the  products  and  citizens  of 
other  States."  Mobile  Co.  v.  Kimball  [ante,  2881. 

Commerce  among  the  States  in  any  commod- 
ity can  only  be  free  when  the  commodity  is  ex- 
empted from  all  discriminating  regulations  and 
burdens,  imposed  by  local  authority,  by  reason 
of  its  foreign  growth  or  manufacture. 

T/te  judgment  of  tJie  Supreme  Court  of  Appeal* 
of  Virginia  mutt,  therefore,  be  reversed,  and  the 
cause  remanded  to  it  for  Jurtlicr  proceeding*  in 
accordance  with  this  opinion,  and  it  it  $0  or- 
dered. 

True  copy.  Teat: 

James H.  McKenney,  Clerk,  Pup.  Court.  TT.  S. 

Cited— 106  U.  8.,  485;  4  Hughes,  229 ;  !« Ind„  12;  48 
Am.  Rep.,  894 ;  98  Ind.,  1TO;  49  Am.  Rep.,  180. 


VILLI  AM  NEAL,  Plff.  i„  Err., 
v. 

STATE  OP  DELAWARE. 

(See  S.  C  13  Otto,  370-408.) 

Fifteenth  Constitutional  Amendment— selection 
of  jurors  duty  of  State — law  excluding  jumm 
on  account  of  race  or  color — removal  of  cast- — 
jury  on  indictment — motion  to  quash. 

•  1.  The  petition  of  the  plaintiff  in  error— a  man  of 
color,  indicted  for  rape  in  one  of  the  courts  of  Dela- 
ware—for the  removal  of  the  prosecution  into  the 
Circuit  Court  of  the  United  States,  was  properly  dis- 
regarded. 

2.  The  Constitution  of  Delaware  adopted  in  1831, 
and  the  words  of  which  have  never  been  changed, 
gave  the  right  of  suffrage,  with  a  few  special  excep- 
tions, to  free  white  male  citizens.  Ana  the  statute 
of  the  State,  adopted  in  1848,  and  never  repealed,  re- 
stricts the  selection  of  Jurors  to  those  qualified  to 
vote  at  a  general  State  election. 

B.  The  legal  effect  of  the  adoption  of  the  Amend- 
ments to  the  Federal  Constitution  and  the  laws 
passed  for  their  enforcement, was  to  annul  so  much 
of  the  State  Constitution  as  was  Inconsistent  there- 
with, including  the  provision  confining  suffrage  to 
the  white  race ;  and  thenceforward  the  Jury  statute 
was  enlarged  In  its  operation  so  as  to  render  colored 

•Head  notes  by  Mr.  Justice  Harlan. 

Notb. — Fifteenth  Amendment  to  U.  8.  Constitu- 
tion; Us  construction  and  efecL  See,  note  to  U.  8.  v. 
Reese,  92  U.  8.,  TTTTT.,  688. 
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ol  ttsens,  otbui  niso  qualified,  competent  to  mi  n  on 
juries  in  the  State  Courts. 

4.  The  presumption  should  be  indulged  in  the  first 
instance  that  the  State  reoognisea^s  is Its  plain  duty, 
an  Amendment  of  the  Federal  Constitution  from  the 
time  of  its  adoption  as  binding  on  all  of  its  citizens 
and  every  department  of  its  government,  and  to  be 
enforced  within  its  limits, without  reference  to  any 
inconsistent  provisions  in  its  own  Constitution  or 
statutes. 

5.  In  this  case  that  presumption  is  strengthened 
aud  becomes  conclusive  not  only  by  reason  of  the 
direct  adjudication  of  the  State  Court,  recognizing 
the  modification  of  the  State  Constitution,  by  rea- 
son of  the  amendments  to  the  National  Constitution, 
but  by  the  entire  absence  of  any  statutory  enact- 
ments since  the  adoption  of  the  Amendments  indi- 
cating that  tho  State,  by  its  constituted  authorities, 
does  not  recognize  in  the  fullest  legal  sense  their  le- 
gal effect  upon  the  Constitution  and  laws  of  the 
State. 

6.  Had  the  State  since  the  adoption  of  the  Four- 
teenth Amendment  passed' any  statute  in  conflict 
with  its  provisions,  or  had  its  Judicial  tribunals  by 
their  decisions  repudiated  that  amendment  as  a  part 
of  the  supreme  law  of  the  land,  or  declared  the  Acts 
passed  to  enforce  its  provisions  to  be  inoperative 
and  void,  there  would  nave  been  Just  ground  to  hold 
that  the  case  was  one  embraced  by  section  (Ml  of  the 
Revised  Statutes  and,  therefore,  removable  into  the 
Circuit  Court  of  the  United  States. 

7.  The  alleged  exclusion  from  the  grand  Jury  that 
found,  and  from  the  petit  jury  that  was  summoned 
to  try  this  indictment,  of  citizens  of  the  African 
race  because  of  their  race,  did  not  result  from  the 
Constitution  or  laws  of  the  State  as  expounded  by 
its  highest  Judicial  tribunal ;  and  consequently,  the 
accused  was  not  entitled  to  the  removal  of  the  pros- 
ecution into  the  Circuit  Court.  Such  exclusion  how- 
ever, if  made  by  the  Jury  commissioners  without  au- 
thority derived  from  the  Constitution  and  laws  of 
the  State,  was  a  violation  of  the  prisoner's  rights  un- 
der the  Constitution  and  laws  of  the  United  States 
which  the  trial  court  was  bound  to  redress :  and  the 
remedy  for  any  failure  in  that  respect  is  ultimately 
in  this  court  upon  writ  of  error  to  the  State  Court. 

8.  Upon  the  showing  made  by  the  accused,  the 
motions  to  quash  the  indictment  and  the  panels  of 
jurors  should  have  been  sustained. 

0.  The  doctrines  announced  in  Strauder  v.  West 
Virginia,  Virginia  v.  Rives,  and  Etc  parte  Virginia, 
100  U.  8.,  803, 818,  83%  reaffirmed. 

f>o.  865.] 

Argued  Mar.  SI, 22,  1881.  Decided  May  2, 1881. 

IN  ERROR  to  the  Court  of  Oyer  and  Termi- 
ner of  New  Castle  County,  State  of  Delaware. 
The  case  is  fully  stated  by  the  court. 
Messrs.  Anthony  Iliggin.B,IHmn  B.  Smith 
and  Charles  Devens,  for  plaintiff  in  error: 

1.  The  exclusion  from  the  juries  in  any  pros- 
ecution of  a  person  of  African  race  and  color  by 
the  Constitution  or  laws  of  a  State,  of  persons  of 
such  race  and  color,  because  of  their  race  and 
color,  constitutes  and  operates  as  a  denial  of  the 
equal  protection  of  the  laws,  as  forbidden  by 
the  14th  Amendment  and  by  section  1977  of  the 
Revised  Statutes,  and  brings  such  prosecution 
within  the  provisions  of  section  641  of  the  Re- 
vised Statutes,  authorizing  the  removal  of  such 
prosecution  into  the  Circuit  Court  of  the  United 
States. 

Strauder  v.  W.  Va.,  100  U.  S.,  803  (XXV., 
C64);  Va.  v.  Rives,  100  U.  S.,  813  (XXV.,  667); 
Be  parte  Va.,  100  U.  S.,  889  (XXV.,  076). 

2.  By  the  Constitution  and  laws  of  Delaware, 
persons  of  African  race  and  of  color  are  exclud- 
ed from  the  juries,  because  of  their  race  and 
color. 

The  qualifications  of  jurors  in  Delaware  are 
fixed  by  the  Revised  Statutes  of  Delaware,  chap- 
ter 109: 

"  Sec.  1.  All  persons  qualified  to  vote  at  the 
general  election  shall  be  liable  to  serve  as  ju- 
rors." 
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The  qualifications  of  voters  at  the  general  elec- 
tion are  fixed  by  the  Constitution  of  Delaware, 
article  IV.,  section  I: 

"And  in  such  elections  every  free,  white, 
male  citizen,"  etc 

The  14th  Amendment,  the  Civil  Rights  Act, 
the  15th  Amendment,  and  the  Acts  of  Congress 
passed  to  enforce  it,  did  not  repeal  any  provis- 
ions of  the  Constitution  or  statutes  of  Delaware, 
or  amend  by  striking  out  the  word  "white." 

The  fallacy  of  the  argument  of  the  court  be- 
low is,  that  it  confounds  the  distinction  between 
federal  and  state  sovereignty.  Each  is  as  dis- 
tinct as  though  separated  by  boundaries  visible 
to  the  eye. 

AUeman  v.  Booth,  21  How.,  516  (62  U.  S., 
XVI.,  178). 

In  such  case,  the  superior  will  prevails  over 
the  inferior.  It  does  not  annihilate  the  weaker 
purpose;  it  simply  prevents  its  being  carried 
into  execution. 

The  Legislature  of  Delaware,  in  1874,  repub- 
lished the  Constitution  and  Revised  Statutes  of 
the  State,  and  therein  printed  the  above  cited 
clause  of  the  State  Constitution  (art.  IV,  sec.  1), 
without  any  change  or  alterations  because  of 
the  14th  ana  15th  Amendments,  and  leaving  the 
word  "white"  therein. 

If  colored  men  have  been  allowed  to  vote,  it 
has  been  through  the  obedience  of  the  election 
officers  to  the  mandate  of  the  15th  Amendment. 

The  fact  is,  as  the  court  admits,  that  no  col- 
ored man  has  ever  yet  been  placed  on  any  jury 
list  in  Delaware,  and  to  their  demand  for  that 
right  it  is  but  a  poor  answer,  indeed  it  is  no 
answer,  to  say  that  they  are  permitted  to  testify 
and  to  vote. 

This  court  held  in  the  case  of  Strauder  v.  W. 
Va. ,  that  that  cause  should  have  been  removed, 
under  section  641  of  the  Revised  Statutes, 
notwithstanding  and  because  the  Statute  of 
West  Virginia  excluding  colored  persons  from 
juries,  was  repugnant  to  the  Constitution  and 
laws  of  the  United  States. 

The  fact  that  the  Constitution  and  Statutes  of 
Delaware  were  passed  before,  while  the  Statute 
of  West  Virginia  was  passed  after  the  adoption 
of  the  14th  and  15th  Amendments  and  the  Civil 
Rights  Acts,  including  section  641.  for  the  re- 
moval of  causes,  is  a  distinction  without  a  dif- 
ference, and  does  not  weaken  the  binding  force 
on  this  case,  of  the  decision  in  Strauder  s  ease. 

The  Court  of  Oyer  and  Terminer  should  have 
quashed  the  indictment  and  the  panels  of  Grand 
Jurors  and  Petit  Jurors,  on  the  ground  that  the 
Levy  Court  of  New  Castle  County  had  exclud- 
ed from  said  juries,  all  persons  of  African  race 
and  color,  because  of  their  race  and  color,  and 
should  not  have  refused  the  motion  to  quash 
because  the  plaintiff  in  error  produced  no  evi- 
dence aliunde  in  support  of  the  allegations  of 
his  petition,  verified  by  his  own  oath. 

None  but  white  men  were  selected  by  the  levy 
court. 

None  but  white  men  were  drawn  on  the  lists 
and  panels  of  the  Grand  and  Petit  Juries. 

None  but  white  men  had  ever  been  selected 
or  drawn  on  juries  in  the  State. 

The  Constitution  and  laws  of  Delaware,  in 
express  language,  prohibited  the  placing  of  any 
but  white  men  upon  the  juries. 

No-conrt  of  the  State  had,  up  to  that  time, 
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ever  held  that  the  Constitution.Statute  and  prac- 
tice of  the  State  excluding  blacks  from  the  ju- 
ries had  been  abrogated  or  changed  by  the 
Amendments  to  the  Constitution  of  the  United 
States,  and  by  the  Acts  of  Congress. 

The  decision  of  the  court  below  in  this  case, 
already  quoted,  was  the  first  judicial  determi- 
nation, in  the  history  of  Delaware,  to  the  con- 
trary. 

The  Levy  Court  Commissioners,  in  selecting 
the  lists  of  jurors,  were  merely  administrative 
officers,  not  lawyers.  They  were  acting  in  an 
executive,  not  a  judicial  capacity;  and  were 
discharging  a  mere  executive,  and  not  judicial 
function  and  duty. 

It  cannot  be  presumed  that  such  officers,  in 
selecting  the  lists  of  jurors, exercised  the  judicial 
function  by  construing  and  treating  the  Statute 
and  Constitution  of  Delaware,  in  respect  to 
the  qualifications  of  jurors,  as  abrogated  or 
changed  by  the  14th  and  15tb  Amendments  and 
the  Acts  ox  Congress. 

It  must  be  presumed ,  on  the  contrary  .that  they 
were  governed  by  the  text  of  the  law  of  the 
State,  rather  than  by  that  of  the  United  States. 

This  court  have  held  that  even  the  judicial 
tribunals  are  presumed  to  be  governed  by  the 
state,  and  not  by  the  federal  law. 

Va.  v.  Riven  (supra). 

The  court  should  have  permitted  the  plaintiff 
in  error  to  go  into  proof  to  support  the  allega- 
tions of  his  petition,  on  which  the  motion  to 
quash  was  grounded,  even  after  the  motion  to 
quash  was  argued  and  overruled. 

Mr.  George  Gray,  Atty-Oen.  of  Delaware, 
for  defendant  in  error: 

By  the  express  requirement  of  the  statute, 
tile  petition  must  set  forth  the  facts  upon  which 
the  defendant  bases  his  claim  to  have  his  case  re- 
moved. The  mere  filing  of  the  petition  is  not 
enough,  but  the  facts  set  forth  must  be  such  as 
to  justify  a  removal,  and  the  sufficiency  of  such 
facts  is  a  material  inquiry  for  the  court. 

Va.  v.  Ritee,  100  U.  8.,  817  (XXV.,  669). 

The  denial  or  inability  to  enforce,  in  the  ju- 
dicial tribunals  of  the  State,  rights  secured  by 
any  law  providing  for  the  equal  civil  rights  of 
all  persons,  citizens  of  the  United  States,  of 
which  section  641  speaks,  is  a  denial  of  such 
rights,  or  inability  to  enforce  them,  resulting 
from  the  Constitution  or  laws  of  the  State  rather 
than  a  denial,  first  made  manifest  at  the  trial  of 
the  cause;  "  In  other  words,  the  statute  has 
reference  to  a  legislative  denial,  or  an  inability 
resulting  from  it." 

Va.  v.  Rivet  Uupra). 

Were  colored  persons,  at  the  time  of  the  filing 
of  this  petition  for  removal,  so  excluded  by  the 
laws  of  Delaware? 

We  might  rest  the  case  on  the  answer  to  this 
question  given  by  the  court  below: 

"  Because  it  is  well  settled  that  this  court  will 
take  the  decision  of  the  State  Court  of  last  re- 
sort, not  called  in  question  by  any  conflicting 
decision,  as  conclusive  evidence  of  what  the  law 
of  the  State  is. 

Randall  v.  Brigham,  7  Wall,  528  (74  U.  8., 
XIX..  286). 

There  is  nowhere  on  the  statute-book  of  Dela- 
ware, any  law  expressly  excluding  colored  per- 
sons from  liability  to  serve  as  jurors.  It  is  a 
matter  of  construction.  Whose  construction 
See  18  Otto. 


must  we  take  as  the  correct  one,  that  of  the 
learned  counsel  or  that  of  the  State  Court? 

All  voters  may  be  jurors.  Who  are  voters? 
The  answer  is  plain  since  the  16th  Amendment; 
all  male  citizens,  twenty-one  years  of  age  and 
upwards,  having  certain  other  qualifications, 
may  vote  in  Delaware,  and  therefore  may  be 
jurors. 

To  require  that  the  court  below  should  have 
granted  this  motion  to  quash,  on  the  unsup- 
ported allegations  of  the  prisoner  at  the  bar,  and 
when  the  facts  alleged  were  such  as  could  not 
possibly  have  been  within  his  knowledge,  and 
moreover  imputed  grave  offenses  against  the 
law,  to  all  the  persons  constituting  the  Levy 
Court  of  New  Castle  County,  would  be  to  re- 
verse all  the  rules  of  evidence,  overturn  all  or- 
derly procedure  in  courts  of  justice,  and  contra- 
dict the  settled  maxims  of  ordinary  human  ex- 
perience. 

Va.  v.  Rivet  (tupra). 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error,  a  citizen  of  the  African 
race,  was,  on  the  Uth  May,  1880,  indicted  in 
the  court  of  General  Sessions  of  the  Peace  and 
Jail  delivery  of  New  Castle  County  in  the  State 
of  Delaware  for  the  crime  of  rape,  an  offense 

Smashable,  under  the  laws  of  that  State,  with 
eath.  The  indictment,  upon  writ  of  certiorari 
sued  out  by  the  Attorney-General  of  the  State, 
was  removed  for  trial  into  the  court  of  Oyer 
and  Terminer  for  the  same  county,  the  highest 
judicial  tribunal  of  Delaware  in  which  the  de- 
cision of  such  a  case  could  be  had.  In  the  latter 
court,  the  accused,  by  counsel  specially  assigned 
for  his  defense,  filed  a  petition,  verified  by  his 
oath,  for  the  removal  of  the  prosecution  into 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Delaware. 

The  general  grounds  alleged  for  removal  were 
that  the  grand  jurors  who  returned  the  indict- 
ment, and  the  petit  jurors  who  were  summoned 
to  try  the  case,  were  of  the  white  race  exclusive- 
ly; that  all  citizens  of  the  African  race,  though 
otherwise  qualified,  had,  by  virtue  of  the  Con- 
stitution and  laws  of  the  State,  been  excluded 
from  the  lists  of  grand  and  petit  jurors,  because 
of  their  race  and  color;  that,  in  fact,  persons  of 
that  race,  though  otherwise  qualified,  have  ul- 
ways,  in  said  County  and  State,  been  excluded, 
because  of  their  color,  from  service  on  Juries; 
and,  consequently,  that  the  accused  had  been 
and,  in  the  trial  of  his  case, would  be  denied  the 
equal  protection  of  the  laws,  and  the  full  and 
equal  benefit  of  all  laws  and  proceedings  in  that 
State  for  the  security  of  his  person  as  is  enjoyed 
by  the  white  race. 

The  removal  was  denied,  as  were  motions, 
subsequently  made  in  behalf  of  the  accused,  to 
quash  the  indictment  and  the  panels  of  grand 
and  petit  jurors.  A  trial  was  had  before  a  jury 
composed  wholly  of  white  persons,  and  a  ver- 
dict of  guilty  having  been  returned,  it  was, 
on  the  27th  May,  1880,  adjudged  that  tLe  ac- 
cused suffer  death  by  hanging.  From  that  judg- 
ment this  writ  of  error  has  been  prosecuted. 

The  assignments  of  error  are  numerous,  but 
they  are  all  embraced  by  the  general  proposition 
that  the  court  erred,  as  well  m  proceeding  with 
the  trial  after  the  petition  for  removal  was  filed, 
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as  in  denying  the  motions  to  quash  the  indict- 
ment, and  the  panels  of  jurors. 

The  first  question  to  which  our  attention  will 
be  directed  relates  to  the  assertion,  by  the  ac- 
cused, of  the  right  of  removal  under  section  641 
of  the  Revised  Statutes.  That  section  declares 
that,  "When  any  civil  suit  or  criminal  prosecu- 
tion is  commenced  in  any  State  Court,  for  any 
cause  whatsoever,  against  any  person  who  is 
denied  or  cannot  enforce  in  the  judicial  tribu- 
nals of  the  State, or  in  the  part  of  the  State,  where 
such  suit  or  prosecution  is  pending,  any  right 
secured  to  him  by  any  law  providing  for  the 
equal  civil  rights  of  the  citizens  of  the  United 
Stales,  *  *  *  such  suit  or  prosecution  may, upon 
the  petition  of  such  defendant  filed  in  said  State 
Court  nt  any  time  before  the  trial  or  final  hear- 
ing of  the  cause,  stating  the  facts,  and  verified 
by  oath,  be  removed,  for  trial,  into  the  next  cir- 
cuit court  to  be  held  in  the  district  where  it  is 
pending.  Upon  the  filing  of  such  petition  all 
further  proceedings  in  the  State  Court  shall 
cease,"  etc. 

In  Strauderv.  W.  Va.,  100  U.  S.,  808  [XXV., 
0641;  Va.  v.  Rivet,  100  U.  8.,  818  [XXV.,  667]: 
and  Ex  parte  Va.,  100  U.  8.,  889  [XXV.,  6761; 
that  section  of  the  Revised  Statutes  was  the  sub- 
ject of  careful  examination,  in  connection  with 
section  1977,  which  declares  that  "All  persons 
within  the  jurisdiction  of  the  United  States  shall 
have  the  same  right,  in  every  State  and  Terri- 
tory, to  make  and  enforce  contracts,  to  sue,  be 
parties,  give  evidence,  and  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  se- 
curity of  persons  and  property  as  is  enjoyed  by 
white  persons,  and  shall  be  subject  to  like  pains, 

tenaltics,  taxes,  licenses  and  exactions  of  every 
ind  and  no  other."  We  also  considered  the 
[386]  validity  and  scope  of  the  Act  of  Congress,  ap- 
proved March  1.  1875,  which,  among  other 
things,  declares  that  "No  citizen,  possessing  all 
other  qualifications  which  are  or  may  be  pre- 
scribed by  law,  shall  be  disqualified  from  serv- 
ice as  grand  or  petit  jurors  in  any  court  of  the 
United  States,  or  of  any  State,  on  account  of 
race,  color  or  previous  condition  of  servitude." 
18  Stat,  at  L.  pt.,  8,  p.  886. 

In  those  cases  it  was  ruled  that  these  statutory 
enactments  were  constitutional  exertions  of  the 
power  to  pass  appropriate  legislation  for  the  en- 
forcement of  the  provisions  of  the  Fourteenth 
Amendment, which  was  designed,  primarily,  as 
we  held,  to  secure  to  the  colored  race,  thereby 
invested  with  the  rights, privileges  and  responsi- 
bilities of  citizenship,  the  enjoyment  of  all  the 
civil  rights  that,  under  the  law,  are  enjoyed  by 
white  persons;  that,  while  a  State,  consistently 
with  the  purposes  for  whfch  that  Amendment 
was  adopted,  may  confine  the  selection  of  jurors 
to  mnles,  to  freeholders,  to  citizens,  to  persons 
within  certain  ages,  or  to  persons  having  edu- 
cational qualifications,  a  denial  to  citizens  of  the 
African  race,  because  of  their  color, of  the  right 
or  privilege  accorded  to  white  citizens,  of  par- 
ticipating, as  jurors,  in  the  administration  of 
justice,  is  a  discrimination  against  the  former 
inconsistent  with  the  Amendment,  and  within 
l he  power  of  Congress,  by  appropriate  legisla- 
tion, to  prevent;  that  to  compel  a  colored  man 
to  submit  to  a  trial  before  a  jury  drawn  from  a 
l>anel  from  which  was  excluded,  because  of 
their  color,  every  man  of  his  race,  however  well 
qualified  by  education  and  character  to  dis- 
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charge  the  functions  of  jurors,  was  a  denial  of 
the  equal  protection  of  the  laws;  and,  that  such 
exclusion  of  the  black  race  from  juries,  because 
of  their  color,  was  not  less  forbidden  by  law, 
than  would  be  the  exclusion  from  juries,  in  the 
States  where  the  blacks  have  the  majority,  of 
the  white  race,  because  of  their  color. 

But  it  was  also  ruled,  in  the  cases  cited,  that 
the  constitutional  Amendment  was  broader  than 
the  provisions  of  section  641  of  the  Revised 
Statutes;  that  since  that  section  only  authorized 
a  removal  before  trial,  it  did  not  embrace  a  case 
in  which  a  right  is  denied  by  judicial  action 
during  the  trial,  or  in  the  sentence,  or  in  the 
mode  of  executing  the  sentence;  that  for  denials,  ( 387  ] 
arising  from  judicial  action,  after  the  trial  com- 
menced, the  remedy  lav  in  the  revisory  power 
of  the  higher  courts  of  the  State,  and  ultimately, 
in  the  power  of  review  which  this  court  may 
exercise  over  their  judgments,  whenever  rights, 
privileges  or  immunities,  secured  by  the  Con- 
stitution or  laws  of  the  United  States,  are  with- 
held or  violated;  and  that  the  denial  or  inability 
to  enforce  in  the  judicial  tribunals  of  the  States, 
rights  secured  by  any  law  providing  for  the 
equal  civil  rights  of  citizens  of  the  United  States, 
to  which  section  641  refers  is,  primarily,  if  not 
exclusively,  a  denial  of  such  rights, or  an  inabil- 
ity to  enforce  them,  resulting  rrom  the  Consti- 
tution or  laws  pf  the  State,  rather  than  a  denial 
first  made  manifest  at  the  trial  of  the  case.  We 
held  that  Congress  had  not  authorized  a  removal 
where  jury  commissioners  or  other  subordinate 
officers  had,  without  authority  derived  from  the 
Constitution  and  laws  of  the  State,  excluded 
colored  citizens  from  juries  because  of  their 
race. 

The  essential  question,  therefore,  is, whether, 
at  the  time  the  petition  for  removal  was  filed, 
citizens  of  the  African  race,  otherwise  qualified, 
were,  by  reason  of  the  Constitution  and  laws  of 
Delaware,  excluded  from  service  on  juries  be- 
cause of  their  color.  The  court  below,  all  the 
Judges  concurring,  held  that  no  such  exclusion 
was  required  or  authorized  by  the  Constitution 
or  laws  of  the  State  and,  consequently,  that  the 
case  was  not  embraced  by  the  removal  statute, 
as  construed  by  this  court. 

The  correctness  of  this  position  will  now  be 
considered. 

The  Constitution  of  Delaware,  adopted  in 
1881  (the  words  of  which  upon  the  subject  of 
suffrage  had  not  been  changed  when  the  petition 
for  removal  was  filed,  nor  since),  restricts  the 
right  of  suffrage  at  general  elections  to  free 
white  male  citizens,  of  the  age  of  22  years  and 
upwards,  whe  had  resided  in  the  State  one  year 
next  before  the  election,  and  the  last  month 
thereof  in  the  county  where  he  offers  to  vote, 
and  who,  within  two  years  next  before  the  elec- 
tion, had  paid  a  county  tax,  which  shall  have 
been  assessed  at  least  six  months  before  such 
election,  the  prerequisite  of  a  payment  of  tax 
being  dispensed  with  in  the  case  of  free  white 
male  citizens  between  21  and  22  years  of  age, 
having  the  prescribed  residence  in  the  State  and 
county.  The  only  persons  excluded  by  that 
Constitution  from  suffrage  are  those  in  the  mil- 
itary, naval  or  marine  service  of  the  United 
States,  stationed  in  Delaware,  idiots,  insane  per- 
sons, paupers  and  those  convicted  of  felonies. 

The  Statutes  of  Delaware,  adopted  in  1848 . 
and  in  force  at  the  trial  of  this  case,  provided 
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for  an  annual  selection,  by  the  levy  court  of  the 
county,  of  persons  to  serve  as  grand  and  petit 
jurors,  and  from  those  so  selected  the  prothono- 
tary  and  clerk  of  the  peace  were  required  to 
draw  the  names  of  such  as  should  serve  for  that 
year,  if  summoned.  They  further  provided  that 
qualified  to  vote  at  the  general  election,  be- 
ing 'sober  and  judicious  persons,'  shall  be  liable 
10  serve  as  jurors,  except  public  officers  of  the 
State  or  of  the  United  States,  counselors  and  at- 
torneys at  law,  ordained  ministers  of  the  gospel, 
officers  of  colleges,  teachers  of  public  schools, 
practicing  physicians  and  surgeons  regularly 
licensed,  cashiers  of  incorporated  banks,  and  all 
persons  over  70  years  of  age. 

It  is  thus  seen  that  the  statute,  by  its  refer- 
ence to  the  constitutional  qualifications  of  voters 
apparently  restricts  the  selection  of  jurors  to 
white  male  citizens,  being  voters,  and  sober  and 
judicious  persons.  Ana  although  it  only  de- 
clares that  such  citizens  shall  be  liable  to  serve 
as  jurors,  the  settled  construction  of  the  State 
Court,  prior  to  the  adoption  of  the  Fifteenth 
Amendment,  was  that  no  citizen  of  the  African 
race  was  competent,  under  the  law,  to  serve  on 
a  jury. 

Now,  the  argument  on  behalf  of  the  accused 
is,  that  since  the  statute  adopted  the  standard 
of  voters  as  the  standard  for  jurors,  and  since 
Delaware  has  never,  by  any  separate  or  official 
action  of  its  own,  changed  the  language  of  its 
Constitution  in  reference  to  the  class  who  may 
exercise  the  elective  franchise,  the  State  is  to  be 
regarded,  in  the  sense  of  the  Amendment  and  of 
the  laws  enacted  for  its  enforcement,  as  denying 
to  the  colored  race  within  its  limits, to  this  day, 
the  right,  upon  equal  terms  with  the  white  race, 
to  participate  as  jurors  in  the  administration  of 
justice;  and  this,  notwithstanding  the  adoption 
of  the  Fifteenth  Amendment  and  its  admitted 
[380]  legal  effect  upon  the  Constitutions  and  laws  of 
all  the  States  of  the  Union. 

But  to  this  argument,  when  urged  in  the 
court  below,  the  State  Court  replied,  as  does 
the  Attorney-General  of  the  State  here,  that  al- 
though the  State  had  never,  by  a  convention, or 
popular  vote,  formally  abrogated  the  provision 
in  its  State  Constitution  restricting  suffrage  to 
white  citizens,  that  result  had  necessarily  fol- 
lowed, as  matter  of  law,  from  the  incorporation 
>f  the  Fourteenth  and  Fifteenth  Amendments 
into  the  fundamental  law  of  the  Nation  ;  that 
since  the  adoption  of  the  latter  Amendment 
neither  the  legislative,  executive  nor  judicial 
authorities  of  the  State  had,  in  any  mode.recog- 
nized,  as  an  existing  part  of  its  Constitution, 
that  provision  which,  in  words  discriminates 
against  citizens  of  the  African  race  in  the  matter 
of  suffrage;  and,  consequently,  that  the  statute 
prescribing  the  qualification  of  jurors  by  refer- 
ence to  the  qualifications  for  voters  should  be 
construed  as  referring  to  thaState  Constitution, 
is  modified  or  affected  by  the  Fifteenth  Amend- 
ncnt. 

The  question  thus  presented  is  of  the  highest 
moment  to  that  race,  the  security  of  whose 
rights  of  life,  liberty  and  property,  and  to  the 
equal  protection  of  the  laws,  was  the  primary 
object  of  the  recent  Amendments  to  the  Nation- 
al Constitution.  Its  solution  is  confessedly  at- 
tended by  man  v  difficulties  of  a  serious  nature, 
which  might  have  been  avoided  by  more  ex- 
plicit language  in  the  statutes  passed  for  the 
See  18  Otto. 


enforcement  of  the  Amendments.  Much  hat 
been  left  by  the  legislative  department  to  mere 
judicial  construction.  But  upon  the  fullest  con- 
sideration we  have  been  able  to  give  the  subject, 
our  conclusion  is  that  the  alleged  discrimination 
in  the  State  of  Delaware,  against  citizens  of  the 
African  race,  in  the  matter  of  servk  "  on  juries, 
does  not  result  from  its  Constitution  and  laws. 

Beyond  question  the  adoption  of  the  Fifteenth 
Amendment  had  the  effect,  in  law,  to  remove 
from  the  State  Constitution,  or  render  inopera- 
tive, that  provision  which  restricts  the  right  of 
suffrage  to  the  white  race.  Thenceforward,  the 
statute  which  prescribed  the  qualification  of 
jurors  was,  itself,  enlarged  in  its  operation,  so 
as  to  embrace  all  who  by  the  State  Constitution, 
as  modified  bv  the  supreme  law  of  the  land, 
were  qualified  to  vote  at  a  general  election. 
The  presumption  should  be  indulged,  in  the 
first  instance,  that  the  State  recognizes,  as  is  its 
plain  duty,  an  Amendment  of  the  Federal  Con 
stitution,  from  the  time  of  its  adoption,  as  bind- 
ing on  all  of  its  citizens  and  every  department 
of  its  government,  and  to  be  enforced,  within 
its  limits,  without  reference  to  any  inconsistent 

fro  visions  in  its  own  constitution  or  statutes, 
n  this  case  that  presumption  is  strengthened, 
and,  indeed,  becomes  conclusive,  not  only  by 
the  direct  adjudication  of  the  State  Court  as  to 
what  is  the  fundamental  law  of  Delaware,  but 
by  the  entire  absence  of  any  statutory  enact- 
ments or  any  adjudication,  since  the  adoption 
of  the  Fifteenth  Amendment,  indicating  that 
the  State,  by  its  constituted  authorities,  does 
not  recognize,  in  the  fullest  legal  sense,  the 
binding  force  of  that  Amendment  and  its  effect 
in  modifying  the  State  Constitution  upon  the 
subject  of  suffrage. 

This  abundantly  appears  from  the  separate 
opinions,  in  this  case,  of  the  Judges  composing 
the  court  of  Oyer  and  Terminer.  Comegys, 
C.  J.,  alluding  to  the  Fifteenth  Amendment, 
and  the  Act  of  March  1,  1875,  18  Stat,  at  L., 
885,  said: 

"Returning  to  the  point  that  our  laws  forbid 
the  selection  of  colored  persons  as  jurors.  We 
answer  this  by  saying  that  we  have  no  such 
laws.  *  *  *  The  Fourteenth  Amendment, 
therefore,  and  the  Act  of  1875  passed  by  Con- 
gress as  appropriate  legislation  for  its  enforce- 
ment, or  either,  are  superior  to  our  State  Con- 
stitution, and  it  had  to  give  way  to  them,  and 
it  did  so  give  way,  and  was  repealed,  so  far  as 
the  word  'white'  is  mentioned  therein  as  a  qual- 
ification for  a  voter  at  a  general  election,  as  soon 
as  the  Amendment  was  proclaimed  to  be 
adopted,  and  has  been  so  understood  and 
treated  by  all  persons  in  this  State  from  that 
time  forth.  Ever  since  the  last  Civil  Rights 
Bill  was  passed  by  Congress,  negroes  have  been 
admitted  as  witnesses  in  all  cases,  civil  and 
criminal,  tried  in  our  courts;  whereas,  before, 
they  could  give  no  evidence  in  any  such  cases 
against  a  white  person  except  in  case  of  crime, 
and  to  prevent  a  failure  of  justice,  when  no 
white  person  was  present  at  the  time  of  the 
transaction  competent  to  give  testimony.  There 
is,  then,  an  excision  or  erasure  of  the  word 
'white'  in  the  qualification  of  voters  in  this  State; 
and  the  Constitution  is  now  to  be  construed  as 
if  such  word  had  never  been  there.  We  have, 
then,  no  law  of  this  State  forbidding  the  levy 
court  to  select  negroes  as  jurors,  because  they 
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are  negroes,  if  in  their  Judgment  they  are  other- 
wise qualified."   Wales,  J.,  said:  "We  know, 

[391  ]  from  actual  and  personal  knowledge  of  the  his- 
tory of  the  times,  that  since  the  adoption  of  the 
Ffteenth  Amendment  to  the  Federal  Constitu- 
tion, the  provision  in  the  Constitution  of  Dela- 
ware limiting  the  right  to  vote  to  free  white 
male  citizens,  has  been  virtually  and  practically 
repealed  and  annulled,  and  that  persons  of 
color,  otherwise  qualified,  have  exercised  and 
continue  to  exercise  the  elective  franchise  in  all 
;Mirts  of  this  State  with  the  same  freedom  as  the 
whites.    It  is  not  necessary  to  prove  this  fact. 

*  *  *  But  there  is  really  no  difficulty  in 
reaching  the  conclusion  that  under  the  law  reg- 
ulating the  selection  of  jurors  the  colored  citi- 
zen is  not  excluded.  That  law  was  intended  by 
its  authors  to  be  prospective  in  its  operation  and 
effect  and  to  include  all  who  would  become 
voters  after  its  passage,  as  well  as  the  class  of 
persons  who  were  then  entitled  to  vote.  It  was 
not  a  temporary  statute,  intended  only  to  pro- 
vide for  the  then  existing  state  of  things,  but  to 
reach  forward  and  make  one  unvarying  stand- 
ard for  the  qualification  of  a  juror,  to  wit:  that 
he  should  be  qualified  to  vote  at  the  general 
election.  This  was  not  the  sole  standard,  but 
it  is  the  only  one  pertinent  to  the  discussion  of 
the  motion  to  remove.  •  Whoever,  thereafter, 
might  become  qualified  voters  in  the  State, 
whether  by  virtue  of  amendment  to  its  Consti- 
tution or  by  virtue  of  'the  supreme  law  of  the 
land,'  that  overrides  and  supplants  state  consti- 
tutions and  state  laws,  eo  inttanti  became  qual- 
ified for  selection  and  service  as  jurors.  *  *  * 
The  right  secured  to  the  colored  man  under  the 
Fourteenth  Amendment  and  the  civil  rights 
laws,  is  that  he  shall  not  be  discriminated 
against  solely  on  account  of  his  race  or  color, 
and  it  follows  that  no  state  law  can  for  that 
cause  alone  exclude  him  from  the  jury  box, 
nor  can  a  state  officer  be  permitted,  in  the  per- 
formance of  his  official  duties,  to  purposely 
keep  the  colored  man  off  the  jury  lists."  Hous- 
ton. J.,  concurred  in  the  opinion  of  the  other 
Judges,  and  expressed  his  surprise  that  the  pe- 
tition for  removal  contained  the  statement  that 
the  colored  man  is  not  a  voter  in  Delaware  by 
its  Constitution  and  laws.  That,  he  said,  "is 
not  true,  and  ought  not  to  be  asserted;  because 
there  is  not  a  lawyer  of  any  political  party, 
that  has  ever  doubted,  since  the  adoption  of  the 
Fourteenth  Amendment  to  the  Constitution  of 
the  United  States,  that  the  word  'white,'  in  our 
Constitution,  was  entirely  stricken  out.  That 

[3921  goes  to  the  root  of  the  whole  matter,  and  there 
is  no  discrimination  in  the  Constitution  or  laws 
of  our  State  against  colored  men  as  jurors." 

There  is  another  consideration  upon  this 
branch  of  the  case  which  is  entitled  to  weight. 
In  some  of  the  States,  particularly  those  in 
which  slavery  formerly  existed,  no  alteration 
of  the  Constitution  was  possible  except  in  the 
particular  mode  prescribed,  unless,  indeed,  the 
people  assumed  to  disregard  the  express  limita- 
tions which  their  own  fundamental  law  im- 
posed upon  the  power  of  amendment.  If  the 
Constitution  is  obeyed,  no  alteration  of  its  pro- 
visions could  in  some  of  the  States,  be  effected 
short  of  several  years.  And  if  the  position 
taken  by  counsel  be  correct.so  long  as  the  mere 
language  of  a  State  Constitution  as  originally 
framed  and  adopted,  is  inconsistent  with  that 
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equality  of  civil  rights  secured  by  the  recent 
Amendments  to  the  Federal  Constitution,  every 
civil  suit  or  criminal  prosecution  in  that  State, 
against  a  colored  man,  would  be  removable,  un- 
der section  641  of  the  Revised  Statutes,  into  the 
Circuit  Court  of  the  United  States,  although  the 
State  by  all  its  organs  of  authority,  legislative, 
executive  and  judicial,  should  recognize  with- 
out reservation  or  qualification,  the  legal  effect 
as  well  of  the  Amendments  as  of  the  statutes 
enacted  to  enforce  them.  We  cannot  believe 
that  section  was  intended  by  Congress  to  be  so 
far-reaching  in  its  results,  or  that  Its  reasonable 
construction  requires  us  to  hold  that  the  State 
of  Delaware,  by  its  Constitution  and  laws,  de- 
nies or  prevents,  or  impairs  the  enforcement, 
in  its  judicial  tribunals,  of  rights  secured  by 
any  law  providing  for  the  eqiy-1  civil  rights  of 
citizens  of  the  United  States.  Had  the  State, 
since  the  adoption  of  the  Fourteenth  Amend- 
ment passed  any  statute  in  conflict  with  its  pro- 
visions or  with  the  laws  enacted  for  their  en- 
forcement, or  had  its  iudicial  tribunals.by  their 
decisions,  repudiated  that  Amendment  as  apart 
of  the  supreme  law  of  the  land,  or  declared  the 
Acts  passed  to  enforce  its  provisions  to  be  in- 
operative and  void,  there  would  have  been  just 
ground  to  hold  that  there  was  such  a  denial, 
upon  its  part,  of  equal  civil  rights,  or  such  an 
inability  to  enforce  them  in  the  judicial  tribu- 
nals of  the  State,  as,  under  the  Constitution  and 
within  the  meaning  of  section  641,  would  au- 
thorize a  removal  of  the  suit  or  prosecution  to 
the  Circuit  Court  of  the  United  States.  No 
such  case  is  presented  here.  The  discrimina- 
tion complained  of  does  not  result  from  the 
Constitution  or  laws  of  the  State,  as  expounded 
by  its  highest  judicial  tribunal;  ana,  conse- 
quently, it  could  not  be  made  manifest  until 
alter  the  trial  commenced  in  the  State  Court. 
The  prosecution  against  the  plaintiff  in  error 
was  not,  therefore,  removable  into  the  Circuit 
Court,  under  section  641.  In  thus  construing 
the  statute  we  do  not  withhold,  from  a  party 
claiming  that  he  is  denied,  or  cannot  enforce  in 
the  judicial  tribunals  of  the  State,  his  constitu- 
tional equality  of  civil  rights,  all  opportunity  of 
appealing  to  the  courts  of  the  Union  for  the  re- 
dress of  his  wrongs.  For,  if  not  entitled,  un- 
der the  statute,  to  the  removal  of  the  suit  or 
prosecution,  he  may,  when  denied  at  the  trial 
in  the  State  Court,  or  in  the  execution  of  its 
judgment,  any  right,  privilege  or  immunity 
given  or  secured  to  him  by  the  Constitution  or 
laws  of  the  United  States,  bring  the  case  here 
for  review. 

What  we  have  said  leads  to  the  conclusion 
that  the  State  Court  did  not  err  in  disregarding 
thepetition  for  removal. 

The  remaining  question  relates  to  the  denial 
of  the  motions  to  quash  the  indictment  and  the 
panels  of  jurors.  The  grounds  upon  which  the 
motions  are  placed  were  formally  and  distinct- 
ly stated,  ana  are  fully  set  out  in  the  bill  of  ex- 
ceptions. They  were  the  same  as  those  assigned 
in  the  verified  petition  filed  by  the  accused  for 
the  removal  of  the  prosecution  into  the  Circuit 
Court  of  the  United  States,  viz. :  that  from  the 
grand  jury  that  found,  and  from  the  petit  jury 
that  was  summoned  to  try  the  indictment,  citi- 
zens of  the  African  race,  qualified  in  all  respects 
to  serve  as  jurors,  were  excluded  from  the  pan- 
els, because  of  their  race  and  color;  and  that, 

108  U.  8. 


Digitized  by 


Google 


1880. 


Neal  v.  Delaware. 


870-40» 


[394] 


[395] 


in  fact,  persons  of  that  race,  though  possessing 
all  the  requisite  qualifications  have  always,  in 
that  county  and  State,  been  excluded  because  of 
their  race,  from  serving  on  Juries.  Tha*>  col- 
ored persons  have  always  been  excluded  from 
juries  in  the  courts  of  Delaware  was  conceded 
in  argument,  and  was  likewise  conceded  in  the 
court  below.  The  Chief  Justice,  however,  ac- 
companied that  concession  with  the  remark  in 
reference  to  this  case,  "  That  none  but  white 
men  were  selected  is  in  nowise  remarkable  in 
view  of  the  fact — too  notorious  to  be  ignored 
— that  the  great  body  of  black  men  residing  in 
this  State  are  utterly  unqualified  by  want  of  in- 
telligence, experience  or  moral  integrity,  to  sit 
on  juries."  The  exceptions,  he  said,  were  rare. 

Although,  for  the  reasons  we  have  given, the 
accused  was  not  entitled  to  a  removal  of  this 
prosecution  into  the  Circuit  Court  of  the  United 
States,  he  is  not  without  remedy  if  the  officers 
of  the  State  charged  with  the  duty  of  selecting 
jurors  were  guilty  of  the  offense  charged  in  the 
defendant's  petition.  A  denial,  upon  their  part, 
of  the  right  of  the  accused  to  a  selection  of 
grand  and  petit  iurors  without  discrimination 
against  his  race,  because  of  their  race,  would 
.be  a  violation  of  the  Constitution  and  laws  of 
the  United  States,  which  the  trial  court  was 
bound  to  redress.  As  said  by  us  in  Va.  v.  Bites, 
"  The  court  will  correct  the  wrong,  will  quash 
the  indictment,  or  the  panel;  or,  u  not,  the  er- 
ror will  be  corrected  in  a  superior  court,"  and, 
ultimately  in  this  court  upon  review.  100  U. 
S.,  822  [XXV.,  671]. 

We  repeat  what  was  said  in  that  case,  that 
while  a  colored  citizen,  party  to  a  trial  involv- 
ing his  life,  liberty  or  property,  cannot  claim, 
as  matter  of  right,  that  his  race  shall  have  a 
representation  on  the  jury,  and  while  a  mixed 
jury  in  a  particular  case,  is  not  within  the 
meaning  of  the  Constitution,  always  or  abso- 
lutely necessary  to  the  equal  protection  of  the 
laws,  it  it  a  right  to  which  he  is  entitled,  "That 
in  the  selection  of  jurors  to  pass  upon  his  life, 
liberty  or  property,  there  shall  be  no  exclusion 
of  his  race  and  no  discrimination  against  them, 
because  of  their  color."  So  that  we  need  only 
inquire  whether,  upon  the  showing  made  by 
the  accused,  the  court  erred  in  overruling  the 
motions  to  quash  the  indictment  and  the  panels 
of  jurors. 

We  are  informed  by  the  bill  of  exceptions  that 
when  the  motions  to  quash  were  made,  it  was 
agreed  between  the  State,  by  its  Attorney-Gen- 
eral, and  the  prisoner,  by  bis  counsel,  with  the 
assent  of  the  court,  that  the  statements  and  al- 
legations in  the  petition  for  removal  "should  be 
taken  and  treated,  and  given  the  same  force  and 
effect,  in  the  consideration  and  decision  "  of  the 
motions  "as  if  said  statements  and  allegations 
were  made  and  verified  by  the  defendant  in  a 
separate  and  distinct  affidavit."  The  only  ob- 
ject which  the  prisoner's  counsel  could  have  had 
In  filing  the  affidavit  was  to  establish  the  grounds 
upon  which  the  motions  to  quash  were  rested. 
It  was  in  the  discretion  of  the  court  to  hear  the 
motions  upon  affidavit.  No  counter  affidavits 
were  filed  in  behalf  of  the  prosecution.  Nor  does 
it  appear  that,  at  the  trial,  the  State,  by  its  At- 
torney-General, controverted,  in  any  form,  the 
allegation,  made  with  the  utmost  directness,  that 
the  officers  of  the  State  had  purposely  excluded 
from  the  juries,  because  of  their  color,  citizens 
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of  the  African  race,  qualified  to  perform  jury 
service.  Nor  does  the  bill  of  exceptions  disclose- 
any  suggestion  or  intimation,  upon  the  part  of 
the  State,  of  any  objection  to  the  prisoner's  affi- 
davit as  evidence  in  support  of  the  motions.  Un- 
der these  circumstances,  without  any  evidence, 
by  affidavit  or  otherwise,  upon  the  part  of  the 
State,  the  motions  to  quash  were  submitted  for 
determination.  They  were  overruled,  upon  the 
ground  that  "  no  evidence  had  been  produced, 
or  offered  by  the  accused  "  to  prove  that  the  al- 
leged exclusion  of  colored  persons  from  the  ju- 
ries was  because  of  their  color.  The  court  said, 
that  such  fact  of  exclusion  could  not  be  estab- 
lished by  the  circumstance  that  no  persons  of 
the  African  race  were,  in  fact,  on  the  panels; 
but  "  should  have  been  proven  affirmatively  on 
the  part  of  the  defendant,  and  by  competent  tes- 
timony, outside  of  his  affidavit,  before  said  mo- 
tions to  quash  could  be  granted." 

Thereupon— the  bill  of  exceptions  proceeds — 
before  the  trial  commenced  and  before  the  ac- 
cused had  even  been  arraigned  or  had  pleaded 
to  the  indictment,  he  further  moved  the  court  to- 
permit  him  to  produce,  as  witnesses,  in  support 
of  the  motions  to  quash,  "The  commissioners  of 
the  levy  court,  and  the  clerk  and  bailiff  of  said 
levy  court,  and  that  the  court  should  issue  by 
its  clerk  subpoenas  for  said  persons  as  witnesses 
to  testify  as  aforesaid."  To  the  granting  of  that 
motion,  the  Attorney-General  of  the  State  ob- 
jected, and  his  objection  was  sustained.  The 
bill  shows  that  the  motion  to  go  into  further 
proof  was  denied  "  On  the  ground  that  full  time 
to  produce  such  witnesses  to  make  such  proof 
had  existed  before  the  motion  was  heard;  that 
application  for  leave  to  summon  witnesses  to 
support  a  motion  which  had  been  argued  and 
refused,  because  of  want  of  proof,  when  suffi- 
cient time  had  existed  for  its  production,  was 
without  precedent  in  the  Court  of  Oyer  and  Ter- 
miner in  this  State  and,  therefore,  In  this  case, 
the  motion  must  be  treated  as  coming  too  late 
to  be  granted." 

It  may  be  argued  that  the  ruling  of  the  court 
whereby  the  prisoner  was  denied  the  privilege,  1 396] 
after  the  motions  to  quash  were  overruled  and 
before  the  trial  commenced,  of  making  further 
proof  in  support  of  the  charge  that  both  grand 
and  petit  iuries  had  been  selected  in  violation  of 
the  Constitution  and  laws  of  the  United  States, 
is  not  the  subject  of  review  in  this  court.  With- 
out discussing  that  proposition, we  may  remark, 
with  entire  respect  for  the  court  below,  that  the 
circumstances,  in  our  judgment,  warranted  more 
indulgence.in  the  matter  of  time,  than  was  grant- 
ed to  a  prisoner  whose  life  was  at  stake,  and 
who  was  too  poor  to  employ  counsel  of  his  own 
selection.  If  it  be  suggested  that  the  commis- 
sioners, when  summoned,  could  not  have  been 
compelled  to  testify,  it  may  be  answered  that 
they  might  not  have  claimed  any  such  exemp- 
tion. But  that  objection,  however  plausible  or 
weighty,  did  not  apply  to  the  clerk  and  bailiff 
of  the  levy  court  The  clerk  of  the  Court  of 
Oyer  and  Terminer  was  himself,  as  we  are  ad- 
vised by  the  opinion  of  the  Chief  Justice,  the 
clerk  of  the  levy  court,  attending  its  sessions  and 
assisting  in  the  transaction  of  its  business.  That 
officer,  we  may  presume,  was  present  in  court 
when  the  application  to  examine  him  as  a  wit- 
ness was  made.  He  and  the  bailiff  were  in  a  po- 
sition, perhaps,  to  dearly  sustain  or  clearly  dis- 
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prove  the  allegation  that  the  grand  and  petit  ju- 
ries were  organized  upon  the  principle  of  exclud- 
:ng  therefrom  all  colored  persons,  because  of 
their  race,  a  charge  involving  the  fairness  and 
integrity  of  the  whole  proceeding  against  the 
prisoner. 

But  passing  by  this  ruling  of  the  court  below 
.•is  insufficient,  in  itself,  to  authorize  a  reversal 
<>f  the  judgment,  we  ore  of  opinion  that  the  mo- 
tions to  quash,  sustained  by  the  affidavit  of  the 
iiccused — which  appears  to  have  been  filed  in 
.support  of  the  motions,  without  objection  to  its 
competency  as  evidence,  and  was  uncontradict- 
ed by  counter  affidavits  or  even  by  a  formal 
denial  of  the  grounds  assigned — should  have 
been  sustained.  If,  ynder  the  practice  which 
obtains  in  the  courts  of  the  State,  the  affidavit 
of  the  prisoner  could  not,  if  objected  to,  be  used 
ns  evidence  in  support  of  a  motion  to  quash, 
the  State  could  waive  that  objection,  either  ex- 
pressly or  by  not  making  it  at  the  proper  time. 
No  such  objection  appears  to  have  been  made 
by  its  Attoruey-General  at  the  trial.  On  the 
contrary,  tLe  agreement  that  the  prisoner's  veri- 
fied petition  should  be  treated  as  an  affidavit  "in 
the  consideration  and  decision"  of  the  motions 
implied,  as  we  think,  that  the  State  was  willing 
to  risk  their  determination  upon  the  case  as 
made  by  that  affidavit,  in  connection,  of  course, 
with  any  facts  of  which  the  court  might  take 
judicial  notice.  The  showing  thus  made,  in- 
cluding, as  it  did,  the  fact  (so  generally  known 
that  the  court  felt  obliged  to  take  judicial  notice 
of  it)  that  no  colored  citizen  had  ever  been  sum- 
moned as  a  juror  in  the  courts  of  the  State — 
although  its  colored  population  exceeded  twen- 
ty thousand  in  1870,  and  in  1880  exceeded 
twenty-six  thousand.in  a  total  population  of  less 
than  one  hundred  and  flftv  thousand— presented 
a  prima  facie  cose  of  denial,  by  the  officers 
charged  with  the  selection  of  grand  and  petit 
jurors,  of  that  equality  of  protection  which  has 
been  secured  by  the  Constitution  and  laws  of 
the  United  States.  It  was,  we  think,  under  all 
the  circumstances,  a  violent  presumption  which 
the  State  Court  indulged,  that  such  uniform  ex- 
clusion of  that  race  from  juries,  during  a  period 
of  many  years,  was  solely  because,  in  the  judg- 
ment of  those  officers.fairly  exercised,  the  black 
race  in  Delaware  were  utterly  disqualified,  by 
want  of  intelligence,  experience  or  moral  integ- 
rity, to  sit  on  juries.  The  action  of  those  offi- 
cers in  the  premises  is  to  be  deemed  tbe  act  of 
the  State;  and  the  refusal  of  the  State  Court  to 
redress  the  wrong  by  them  committed,  was  a 
denial  of  a  right  secured  to  the  prisoner  by  the 
Constitu'ion  and  laws  of  the  United  Slates. 
Speaki'  g  by  Mr.  Justice  Strong,  in  Ex  parte  Vir- 
„•  */«"«,  'e  said,  and  now  repeat,  that  "A  State 
nets  by^  ts  legislative,  its  executive  or  its  judicial 
authorities.  It  can  act  in  no  other  way.  The 
constitutional  provision,  therefore,  must  mean 
that  no  agency  of  the  8tate  or  of  the  officers  or 
agents  by  whom  its  powers  are  executed,  shall 
deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.  Whoever,  by  virt- 
ue of  public  position  under  a  state  government 
deprives  another  of  property,  life  or  liberty 
without  due  process  of  law,  or  denies  or  takes 
away  the  equal  protection  of  the  laws,  violates 
the  constitutional  inhibition;  and  as  he  acts  in 
the  name  and  for  the  State,  and  is  clothed  with 
the  State's  authority,  his  act  is  that  of  the  State. 
674 


This  must  be,  or  the  constitutional 
has  no  meaning."   Ex  parte  7b.,100U.  S.,  847 
[XXV.,  670]. 

T tie  judgment  of  the  Court  of  Oyer  and  Termi-  rsogi 
ner  it  reverted,  uith  direction*  to  tet  aside  the 
judgment  and  verdict,  as  well  as  the  order  deny- 
ing the  motion  to  quash  the  indictment  and  pan- 
els of  jurors,  and  for  such  proceedings,  upon  a 
further  hearing  of  those  motions,  as  may  be 
consistent  with  the  principles  of  this  opinion. 

Mr.  Chief  Justice  Wavite,  dissenting: 
I  am  unable  to  concur  in  this  judgment.  We 
said  in  Va.v.  A'ces.lOO  U.  S.,  822  [XXV. ,871], 
that  the  mere  fact  that  persons  of  color  had  not 
been  allowed  to  serve  on  juries  where  colored 
men  were  interested,  was  not  enough  to  show 
that  the  defendants  had  been  discriminated 
against  because  of  their  race.  That  is  all  that 
was  shown  in  this  case  on  the  motions  to  quash, 
except  that  the  accused  swore  in  an  affidavit 
that  the  exclusion  of  colored  men  from  juries 
in  Delaware  had  been  because  of  their  race.  I 
cannot  believe  that  the  refusal  of  the  court,  on 
such  an  affidavit  unsupported  by  any  evidence, 
to  quash  the  indictment  and  quash  the  panel  of 
jurors  because  the  defendant  had  been  discrimi- 
nated against,  on  account  of  his  race,  was  such 
an  error  in  law  as  to  justify  a  reversal  of  the 
judgment.  As  the  motions  had  once  been  sub- 
mitted on  the  affidavit  of  the  defendant  alone 
and  decided,  it  rested  in  the  discretion  of  the 
court  to  allow  a  rehearing  and  permit  further 
evidence  to  be  introduced.  The  refusal  of  the 
court  to  do  so  cannot,  as  I  think,  be  assigned 
for  error  here. 
True  oopy .  Teat: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  3. 

Mr.  Justice  Field,  dissenting: 

I  am  unable  to  concur  with  the  majority  of 
the  court  in  the  decision  in  this  case.  It  pro- 
ceeds upon  two  assumptions,  both  of  which,  in. 
my  judgment,  are  erroneous:  one,  that  on  mo- 
tions to  the  court,  the  averments  of  a  party  as  r  3991 
to  matters  not  resting  within  his  personal 
knowledge,  if  not  specially  contradicted,  are 
to  be  taken  as  true;  the  other,  that  the  clause 
in  the  14th  Amendment  to  the  Constitution 
prohibiting  the  States  from  denying  to  any  per- 
son within  their  jurisdiction  the  equal  protec- 
tion of  the  laws,  requires  them,  in  cases  affect- 
ing the  rights  and  interests  of  persons  of  the 
colored  race,  to  summon  persons  of  that  race  for 
jury  service. 

The  defendant,  who  is  a  colored  man,  was 
indicted  in  May,  1880,  in  the  Court  of  General 
Sessions  for  the  County  of  New  Castle,  in  the 
State  of  Delaware,  for  a  rape  upon  a  white 
woman,  a  crime  punishable  in  that  State  with 
death.  On  motion  of  the  Attorney-General  of 
the  State,  the  indictment  was  removed  for  trial 
to  the  Court  of  Oyer  and  Terminer  of  the  coun- 
ty. The  defendant  then  presented  a  petition 
praying  for  its  removal  to  the  Circuit  Court  of 
the  United  States,  setting  forth  as  grounds  for 
the  application  that  he  was  a  citizen  of  the 
United  States,  and  of  the  State  of  Delaware,  of 
African  race  and  descent;  that,  by  the  statutes 
of  the  State,  all  persons  qualified  to  vote  at  its 
general  elections  were  liable  to  serve  as  iurors, 
with  certain  exceptions,  not  important  to  be  here 
mentioned;  but  that,  by  the  Constitution  of  the 
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State,  the  right  of  an  elector  was  enjoyed  only 
by  free  white  male  citizens  over  the  age  of 
twenty-one  years;  that  the  Levy  Court  of  New 
Castle  County  was  required,  at  its  annual  ses- 
sion in  March,  to  select  from  the  list  of  the 
taxable  citizens  of  the  county  the  names  of  one 
hundred  sober  and  judicious  persons  to  serve,  if 
summoned,  as  grand  jurors  at  the  several  courts 
to  be  held  that  year;  and  also  the  names  of  one 
hundred  and  fifty  other  sober  and  judicious 
persons  to  serve,  if  summoned,  as  petit  jurors 
in  such  courts;  that  the  levy  court,  at  its  ses- 
sion in  March,  1880,  in  thus  selecting  persons 
to  serve,  if  summoned,  as  grand  and  petit  ju- 
rors in  those  courts,  including  that  of  the  gen- 
eral sessions  and  tliat  of  oyer  and  terminer,  had 
selected  no  persons  of  color  or  African  race, 
but,  on  the  contrary,  had  excluded  them  be- 
cause of  their  race  and  color;  that  the  p roth o no- 
tary and  clerk  of  the  peace  of  the  county  had 
drawn  from  the  list  of  those  thus  selected  the 
errand  jurors  by  whom  the  indictment  against 
the  petitioner  was  found,  and  the  petit  jurors 
by  whom  he  was  to  be  tried,  and  that  persons 
of  color  and  of  African  race,  though  otherwise 
qualified,  had  always  been  excluded  from  serv- 
ing on  juries,  in  the  county  and  State,  because 
of  their  race  and  color;  that  by  reason  thereof, 
the  petitioner,  in  the  finding  of  the  indictment 
had  been  and  in  the  trial  thereof  would  be  de- 
nied the  equal  protection  of  the  laws;  and  fur- 
ther,  that  by  the  exclusion  of  all  persons  of 
|  400]  color  and  African  race  from  the  grand  and  petit 
juries  of  the  State,  by  force  of  its  Constitution 
and  laws,  the  petitioner  was  denied,  and  could 
not  enforce  in  its  judicial  tribunals,  the  right 
secured  to  him  by  the  Act  of  Congress  provid- 
ing for  the  equal  civil  rights  of  citizens  of  the 
United  States. 

The  Constitution  of  Delaware  was  adopted  ii. 
1831;  and  the  counsel  for  the  defendant  in  pre- 
senting the  petition  assumed  that  its  limitation 
of  the  right  of  suffrage  to  white  male  citizens 
was  still  operative,  notwithstanding  the  15th 
Amendment,  and  that  as  white  persons  are  there 
named  as  electors,  only  such  were, allowed  to 
serve  as  jurors.  But  this  view  is  clearly  unten- 
able. The  15th  Amendment  took  effect  upon 
its  adoption  and  operated  to  strike  out  the  word 
"white "from  the  Constitution  of  Delaware; 
nnd  such  has  been  the  uniform  ruling  of  the 
courts  of  that  State.  The  court  of  oyer  and 
terminer,  accordingly,  held  that  there  was  no 
law  of  the  State  forbidding  the  levy  court  to 
select  persons  of  African  race  and  color  as  jurors 
because  of  their  race  and  color,  if  otherwise 
qualified;  and  further,  that  it  did  not  appear 
that  the  grand  and  petit  juries,  though  com- 
l«osed  entirely  of  white  persons,  were  so  made 
up  by  the  exclusion  of  colored  persons  on  the 
ground  of  their  race  and  color,  or  that  the  de- 
fendant was  denied  any  right  secured  to  him  as 
a  citizen  of  the  United  States  through  the  selec- 
tion of  those  panels.  The  application  for  a  re- 
moval of  the  indictment  to  the  United  States 
Circuit  Court  was,  therefore,  denied.  It  is  not 
necessary  to  justify  this  ruling  by  any  extended 
argument,  for  it  is  held  by  a  majority  of  this 
court  that  the  removal  was  properly  refused. 

The  defendant  then  moved  to  quash  the  in- 
dictment and  the  panel  of  grand  jurors  by  which 
it  was  found,  and  the  panel  of  petit  jurors  sum- 
moned for  its  trial;  giving  as  reasons  for  the 
-See  18  Otto. 


motion  the  action  of  the  levy  court  in  selecting 
persons  to  serve,  if  summoned,  as  grand  and 
petit  jurors,  and  the  action  of  the  prothonotary 
and  clerk  of  the  peace  of  the  county  in  draw- 
ing the  jurors  from  the  list  of  those  selected, 
and  the  consequent  deprivation  of  the  petition- 
er's rights;  all  of  which  are  stated  in  the  peti- 
tion for  the  removal  of  the  case.  No  additional 
affidavit  was  filed,  but  the  Attorney-General  of 
the  State  waived  this  omission  and  consented 
thai,  the  statements  in  that  petition  should  be  1401 
taken  and  treated  as  of  the  same  force  and  ef- 
fect in  the  consideration  of  the  motion  to  quash, 
as  if  presented  by  a  separate  affidavit.  The  mo- 
tion was  then  heard,  and  after  being  retained 
under  advisement  for  some  days  was  denied, 
because,  although  in  fact  no  persons  of  African 
race  or  color  were  on  the  panel  either  of  the 
grand  or  petit  jury,  no  evidence  had  been  pro- 
duced or  offered  by  the  defendant  to  prove  his 
statement  that  the  exclusion  was  by  reason  of 
their  color  or  race;  and  the  court  could  not  ac- 
cept such  fact  as  established  from  the  circum- 
stance that  no  such  persons  were  on  either  list 
or  panel  nor  from  the  unaided  affidavit  of  the 
defendant;  but  held  that  it  should  have  been 
proved  affirmatively  by  competent  testimony 
outside  of  his  own  affidavit.  This  ruling  con- 
stitutes, in  the  opinion  of  the  majority  of  the 
court,  reversible  error. 

It  is  obvious  that  the  mere  fact  that  no  per- 
sons of  the  colored  race  were  selected  as  jurors, 
is  not  evidence  that  such  persons  were  excluded 
on  account  of  their  race  or  color.  The  law  only 
required  one  hundred  '*  sober  and  judicious 
persons  to  be  selected  to  serve  as  grand  jurors, 
and  one  hundred  and  fifty  such  persons  as  petit 
jurors,  out  of  the  whole  body  of  the  county, 
and  these  numbers  may  have  been  selected  with- 
out any  other  consideration  than  their  merit  and 
fitness  to  perform  jury  duty.  There  is  no  sug- 
gestion that  the  grand  jurors  by  whom  the  in- 
dictment was  found,  or  the  petit  jurors  sum- 
moned for  the  trial,  had  not  the  prescribed  qual- 
ifications, and  were  not  "sober  and  judicious" 
men.  It  would  seem,  when  the  law  has  been 
obeyed,  as  in  this  case,  that  something  more 
than  the  mere  absence  of  colored  persons  from 
the  panels  should  be  shown  before  they  can  be 
set  aside.  And  the  fact  that  colored  persons  had 
never,  since  the  Act  of  Congress  of  May  1, 1875, 
been  selected  as  jurors  may  be  attributed  to 
other  causes  than  those  of  race  and  color. 

In  Va.  v.  Rivet,  which  was  before  us  at  the 
last  Term,  it  was  urged  for  the  removal  of  the 
indictment  against  persons  of  the  colored  race 
from  the  State  to  the  Federal  Court,  that  the 
grand  jury  by  which  they  were  indicted  and  the  1 402 
jury  by  which  they  were  to  be  tried,  were  com- 
posed wholly  of  persons  of  the  white  race,  and 
that  none  of  their  race  had  ever  been  allowed 
to  serve  as  jurors  in  the  County  of  Patrick, 
(where  the  indictment  was  found  and  the  trial 
was  to  take  place),  in  any  case  in  which  a  col- 
ored man  was  interested;  but  the  court.speaking 
through  Mr.  Justice  Strong,  said  that  this  state- 
ment fell  "Short  of  showing  that  any  civil  right 
was  denied,  or  that  there  had  been  any  discrim- 
ination against  the  defendants  because  of  their 
color  or  race.  Tbe  facts  may  have  been  as 
stated,  and  yet  the  jury  which  indicted  them, 
and  the  panel  summoned  to  try  them,  may  have 
been  impartially  selected."    100  U.  S.,  322 
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[XXV. ,  671].  Upon  this  subject  the  court  be- 
low said: 

"That  none  but  white  men  were  selected,  is 
in  nowise  remarkable  in  view  of  the  fact — too 
notorious  to  be  ignored — that  the  great  body  of 
black  men  residing  in  this  State  are  utterly  un- 
qualified by  want  of  intelligence,  experience  or 
moral  integrity  to  sit  cn  juries.  Exceptions 
there  are,  unquestionably,  but  they  are  rare; 
and  so  much  so,  that  it  is  not  often  that  more 
than  one  colored  man  appears  upon  a  panel  in 
the  United  States  Courts  which  have  a  whole 
State  to  select  from;  whereas,  in  this  case,  the 
selection  was  confined  to  a  single  county.  And 
in  support  of  the  suggestion  of  unfitness,  we 
have  the  fact  that  though  the  constitutional 
Amendment  and  the  legislation  '  appropriate ' 
to  carry  it  into  effect  have  been  in  force,  the  for- 
mer for  about  fifteen  years  and  the  latter  over 
five  years,  yet  no  instance  has  yet  occurred 
where  parties  to  a  proceeding — and  they  are 
very  often  colored  men— have  ever  selected  a 
man  of  African  descent  as  a  referee.  This  fact  is 
not  to  be  disregarded  in  assigning  a  cause  for  the 
exclusion  of  negroes  from  juries,  if  such  exclu- 
sion could  be  shown  to  have  been  made.  With 
our  knowledge,  as  men  of  the  State,  of  the  Af- 
rican race  in  Delaware,  and  of  the  circumstance 
iust  referred  to.it  would  be  wholly  unwarranted 
in  us  to  infer  exclusion  for  the  mere  reason  of 
color,  because  our  juries  are,  in  point  of  fact, 
composed  of  white  men  alone;  or  to  entertain 
a  suspicion  of  such  cause  unless  it  had  better 
support  than  the  wholly  unsupported  affidavit 
of  the  defendant.  To  impute  to  the  levy  court 
a  purpose  to  do  otherwise  than  perform  their 
duty  by  the  selection  of  '  sober  and  judicious ' 
persons  to  serve  upon  the  juries,  as  the  law  re- 
quires, would  be  a  wrong  on  our  part  upon  the 
well  known  principle  that,  in  the  absence  of 
proof  to  the  contrary,  a  public  officer,  discharg- 
14031  ing  an  official  obligation  or  function,  is  to  be 
'  presumed  to'  have  done  it  faithfully  according 

to  law." 

It  also  seems  to  me  plain  that  the  court  below 
properly  refused  to  accept  as  true  the  statements 
in  the  defendant's  affidavit.  If  the  unsupported 
statements  of  a  party  thus  made  could  be  taken 
as  true,  on  a  motion  to  quash,  very  few  indict- 
ments would  stand  before  the  affidavits  which 
would  be  offered.  Here  the  affidavit  was  as  to 
matters  which  could  not  possibly  have  been  with- 
in the  knowledge  of  the  petitioner.  However  pos- 
itive his  averments,  they  must,  therefore,  be 
taken,  like  the  averments  as  to  the  law  of  the 
State,  as  made  upon  information  and  belief  only. 
It  also  imputed  grave  offenses  to  the  officers  of 
the  levy  court,  if  the  Act  of  Congress,  on  the 
subject  of  jurors  in  State  Courts,  is  valid. 
Under  these  circumstances,  to  accept  as  con- 
clusive his  statements  would  be— as  was  well 
observed  by  counsel — to  reverse  all  the  rules  of 
evidence,  overturn  all  orderly  procedure  in 
courts  of  iustice,  and  contradict  the  settled  max- 
ims of  ordinary  human  experience.  It  would 
be  giving  to  his  expression  of  opinion  and  be- 
lief, as  to  the  criminal  conduct  of  public  offi- 
cers, the  force  of  positive  proof. 

After  the  decision  of  the  motion,  the  defend- 
ant applied  for  leave  to  produce  the  commis- 
sioners and  the  clerk  and  bailiff  of  the  levy 
court  as  witnesses  to  establish  his  statements, 
and  that  subpoenas  be  issued  for  them.  This 
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application  was  denied  on  the  ground  that  suf- 
ficient time  had  existed  to  produce  such  wit- 
nesses before  the  motion  was  heard,  the  court 
observing  that  "Application  for  leave  to  sum- 
mon witnesses  to  support  a  motion  which  had 
been  argued  and  refused  because  of  want  of 
proof,  when  sufficient  time  had  existed  for  its 
production,  was  without  precedent  in  the  Court 
of  Oyer  and  Terminer  of  the  State,  and,  there- 
fore; in  this  case,  the  motion  must  be  treated  as 
coming  too  late."  I  may  add  to  what  is  thus 
stated,  that,  so  far  as  my  knowledge  extends, 
the  application  is  without  precedent  in  any 
court.  Applications  may  be  heard  for  a  re- 
hearing; but  until  a  rehearing  is  had,  it  is  not 
permissible  to  call  witnesses  for  the  motion  al- 
ready decided.  Besides  this  consideration,  there 
was  no  affidavit  nor  suggestion,  by  the  defend- 
ant, that  the  officers  named  would  support  his 
statement.  His  motion  was  simply  for  permis-  ■  404 . 
sion  to  make  the  experiment  by  calling  them  ' 
to  the  stand.  The  prothonotary  and  clerk  of 
the  peace  were  not  shown  to  have  had  any 
knowledge  on  the  subject;  and  the  commission- 
ers of  the  levy  court  could  not  have  been  re- 
quired to  answer  as  to  the  asserted  fact  that  per- 
sons were  excluded  by  them  from  the  jury  list 
on  account  of  their  race  or  color.  If  the  law 
of  Congress  prohibiting  such  exclusion  be  valid, 
the  commissioners  by  such  action  would  have 
subjected  themselves  to  penalties.  And,  whilst 
it  is  true  that  a  witness  may  not  claim  exemp- 
tion from  answering  questions  where  the  an- 
swer might  subject  him  to  a  criminal  prosecu- 
tion, yet  it  would  be  an  unusual  thing  to  require 
parties  to  be  summoned  upon  a  suggestion  that 
they  might  be  willing  to  criminate  themselves 
and  thus  furnish  support  to  a  motion.  The  re- 
fusal to  allow  the  defendant  to  make  such  an 
experiment  with  the  commissioners,  and  to  en- 
ter on  an  exploring  expedition  with  the  others 
named,  does  not  appear  to  be  a  harsh  ruling, 
meriting  animadversion,  but  one  perfectly  just 
and  proper.  And  in  this  connection  the  state- 
ment of  counsel  of  the  defendant  in  their  printed 
brief  is  not  to  be  overlooked,  that  it  was  not  in  his 
power  "to  produce  any  evidence  of  the  intent 
with  which  the  levy  court  excluded  men  of  his 
race  and  color  from  the  jury  lists,  other  than 
the  presumptive  evidence  already  discussed,'* 
that  is,  such  as  arose  from  the  fact  that  they 
had  always  been  excluded  from  jury  service; 
a  statement  which  is  equivalent  to  an  admission 
that  the  right  for  which  counsel  now  contend, 
had  it  been  allowed  to  the  defendant,  would 
have  been  of  no  avail  to  him. 

But,  erroneous  cs  I  deem  the  ruling  of  the 
majority  of  this  court  in  the  weight  accorded 
to  the  unsupported  averments  of  the  defend- 
ant, as  to  matters  not  within  his  personal 
knowledge,  the  meaning  given  to  the  conclud- 
ing clause  of  the  14th  Amendment  presents  a 
matter  for  consideration  of  far  greater  impor- 
tance. True,  the  opinion  only  reaffirms  the 
doctrine  in  the  cases  from  Virginia  decided  at 
the  last  Term.  I  thought  the  doctrine  errone- 
ous then,  and  with  great  deference  to  my  asso- 
ciates I  must  say,  that  after  a  careful  and  re- 
peated perusal  of  their  opinion,  my  conviction 
remains  unchanged.  The  legislation  of  Con- 
gress, which  requires  persons  of  the  colored  race 
to  be  admitted  to  serve  as  jurors  in  State  Courts,  1 405  ] 
is  contained  in  the  4th  section  of  the  Act  of 
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March  1, 1876,  18  Stat  at  L.,  885,  "  to  protect 
all  citizens  in  their  civil  and  legal  rights," 
which  declares :  "  That  no  citizen  possessing 
all  other  qualifications,  which  are  or  may  be 
prescribed  by  law,  shall  be  disqualified  for 
service  as  grand  or  petit  juror  in  any  court  of 
the  United  States,  or  of  any  State,  on  account 
of  race,  color  orjirevious  condition  of  servi- 
tude ;  and  any  officer  or  other  person  charged 
with  any  duty  in  the  selection  or  summoning  of 
jurors,  who  shall  exclude  or  fail  to  summon 
any  citizen  for  the  cause  aforesaid,  shall,  on 
conviction  thereof,  be  deemed  guilty  of  a  mis- 
demeanor, and  be  fined  not  more  than  $6,000." 

Before  the  adoption  of  the  18th,  14th  and 
15th  Amendments  to  the  Constitution,  no  one 
would  have  pretended  that  Congress  possessed 
any  power  to  legislate  with  respect  to  jurors, 
grand  or  petit,  in  the  State  Courts.  Upon  do 
one  subject  would  there  have  been  a  more  gen- 
eral concurrence  of  opinion  than  that  their  se- 
lection was  a  matter  entirely  of  state  regula- 
tion ;  that  it  was  for  the  States  exclusively  to 
determine  who  should  be  liable  to  serve  as 
jurors  in  their  courts,  what  qualifications  they 
should  possess,  and  in  what  manner  they  should 
be  selected.  Indeed,  it  was  competent  for  the 
states  to  dispense  completely  with  iuries,  and 
to  require  all  suits,  civ  A  and  criminal,  to  I*  de- 
termined without  their  aid. 

Of  the  three  Amendments,  it  is  plain  that  the 
13th  and  15th  have  no  bearing  upon  the  selec- 
tion of  jurors.  The  18th  prohibits  slavery  and 
involuntary  servitude,  except  in  punishment 
for  crime,  within  the  United  States,  or  in  any 
other  place  subject  to  their  jurisdiction.  It 
makes  everyone,  within  all  our  brood  domain 
and  wherever  our  jurisdiction  extends,  on  land 
or  sea,  a  freeman,  with  the  same  right  to  pur- 
sue his  happiness  as  all  others,  and  on  like  con- 
ditions. But  it  does  not  undertake  to  do  any- 
thing more ;  it  does  not  confer  any  political 
rights ;  it  leaves  the  States  with  all  their  pre- 
vious powers  to  determine  who  shall  fill  their 
offices  and  be  intrusted  with  the  administration 
of  their  laws.  A  similar  provision  was  found  in 
the  Constitutions  of  all  the  free  States,  and  it 
was  never  supposed  that  it  impaired  in  any  re- 
14061  tue  sovereign  right  and  power  of  the 

people  of  every  State  to  determine  to  whom 
they  would  confide  the  trusts  of  government. 

The  15th  Amendment  only  prohibits  the  de- 
nial or  abridgment  of  the  elective  franchise  to 
citizens  by  reason  of  their  race,  color  or  pre- 
vious condition  of  servitude.  It  excludes  from 
the  power  of  the  State  one  ground  of  limitation 
upon  the  qualification  of  voters ;  it  touches 
upon  no  other  subject.  It  is,  then,  to  the  14th 
Amendment  that  the  advocates  of  the  congres- 
sional Act  must  resort  to  find  authority  for  its 
cnaptment,  and  to  the  first  section  of  that 
amendment,  which  is  as  follows  :  "  All  persons 
l»orn  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof  ore  citizens 
of  the  United  States,  and  of  the  State  wherein 
they  reside.  No  State  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States,  nor 
.-hall  any  State  deprive  any  person  of  life,  lib- 
erty or  property,  without  "due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws." 

In  the  first  clause  of  this  section,  declaring 
See  13  Otto. 


who  are  citizens  of  the  United  States,  there  is 
nothing  which  touches  the  subject  under  con- 
sideration. The  second  clause,  declaring  that 
"No  State  shall  make  or  enforce  any  law 
which  will  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States,"  is  limited, 
according  to  the  decision  of  this  court  in  the 
Slaughter- House  Qua  [88  U.  8.,  XXII.,  894], 
to  such  privileges  and  immunities  as  belong  to 
citizens  of  the  United  States,  as  distinguished 
from  those  of  citizens  of  the  State.  If  this  con- 
struction be  sound — and,  restricted  as  it  is,  it 
has  not  been  overruled  by  those  who  approve 
of  a  loose  and  latitudinarian  construction  of 
another  clause  of  the  same  section — it  will  not 
be  contended  that  the  privilege  of  persons  to 
act  as  jurors  is  covered  by  the  inhibition.  But 
if  a  broader  construction  be  given  to  the  clause, 
such  as  was  advocated  by  the  dissenting  Judges 
in  the  SlaugJUer-Hotue  Qua,  the  inhibition  can 
have  no  application.  The  Constitution,  pre- 
vious to  this  Amendment,  declared  that  "  The 
citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the 
several  States,"  and  it  was  never  supposed  or 
contended  that  jury  duty  or  jury  service  was 
included  among  those  privileges  and  immuni- 
ties. The  third  clause,  which  declares  that  no  [4071 
State  shall  deprive  any  person  of  life,  liberty  or  * 
property,  without  due  process  of  law,  has  no 
reference  to  this  subject.  That  is  a  provision 
found  in  all  our  State  Constitutions  from  the 
origin  of  the  government,  and  is  intended  to 

firotect  life,  liberty  and  property  from  arbitrary 
egislation.  It  is  upon  the  last  clause  of  the  sec- 
tion that  the  majority  of  the  court  are  com- 
pelled to  rely  to  sustain  the  Act  of  Congress. 
*'  No  State  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws." 
What,  then,  is  meant  by  this  provision,  "  equal 
protection  of  the  laws  ?  "  All  persons  within 
the  jurisdiction  of  the  State,  whether  citizens  or 
foreigners,  male  or  female,  old  or  young,  are 
embraced  in  its  comprehensive  terms.  If  to 
give  equal  protection  to  them  requires  that 
persons  of  the  classes  to  which  they  severally 
belong  shall  have  the  privilege  or  be  subject 
to  the  duty — whichever  it  may  be — of  acting 
as  jurors  in  the  courts  in  cases  affecting 
their  interests,  the  mandate  of  the  Constitution 
will  produce  a  most  extraordinary  change  in 
the  administration  of  the  laws  of  the  States  ;  it 
will  abolish  the  distinctions  made  in  the  selec- 
tion of  jurors  between  citizens  and  foreigners, 
and  between  those  of  our  race  and  those  of  the 
Mongolian,  Indian  and  other  races,  who  may 
be  at  the  time  within  their  jurisdiction.  A  Ch:- 
nauian  may  insist  that  people  of  his  race  shall 
be  summoned  as  jurors  in  cases  affecting  his 
interests,  and  that  the  exclusion  is  a  denial  to 
him  of  the  equal  protection  of  the  laws.  Any 
foreigner,  sojourning  in  the  country,  may  make 
a  similar  claim  for  jurors  of  bis  Nation.  It  is 
obvious  that  no  such  claim  would  be  respected, 
and  yet  I  am  unable  to  see  why  it  should  n:>t  be 
sustained,  if  the  construction  placed  upon  the 
Amendment  by  the  majority  of  th'  court  in 
this  case  be  sound. 

It  seems  to  me  that  the  universality  of  the 
protection  contemplated  by  the  clause  in  ques- 
tion renders  the  position  of  the  majority  of  the 
court  untenable.  No  one  can  truly  alhrm  that 
women,  the  aged,  and  the  resident  foreigner, 
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•whether  Caucasian  or  Mongolian,  though  ex- 
cluded from  acting  as  jurors,  are  not  as  equally 
protected  by  the  laws  of  the  State  as  those  who 
are  allowed  or  required  to  serve  in  that  capaci- 
ty. To  afford  equality  of  protection  to  all  per- 
sons by  its  laws,  does  not  require  the  State  to 
permit  all  persons  to  participate  equally  in  the 
administration  of  those  laws  or  to  hold  its  offl- 

1 408]  ce8>  or  to  discharge  the  trusts  of  government. 
Equal  protection  of  the  laws  of  a  State  is  ex- 
tended to  persons  within  its  jurisdiction,  within 
the  meaning  of  the  Amendment,  when  its  courts 
arc  open  to  them  on  the  same  terms  as  to  others, 
with  like  rules  of  evidence  and  modes  of  pro- 
cedure, for  the  security  of  their  persons  and 
property,  the  prevention  and  redress  of  wrongs 
and  the  enforcement  of  contracts;  when  they 
are  subjected  to  no  restrictions  iu  the  acquisi- 
tion of  property,  the  enioyment  of  personal  lib- 
erty, and  the  pursuit  of  happiness,  which  do  not 
equally  affect  others;  when  they  are  liable  to  no 
other  nor  greater  burdens  or  charges  than  such 
:is  are  laid  upon  othcrs.and  when  no  different  nor 
greater  punishment  is  enforced  against  them  for 
a  violation  of  the  laws.  When  this  condition  of 
things  exists  in  a  State,  there  is  that  equality  be- 
fore the  law  which  is  guarantied  to  all  persons 
within  its  jurisdiction.  The  Amendment,  as  I 
said  iu  Ec  parte  Virginia,  "secures  to  all  per- 
sons their  civil  rights  upon  the  same  terms;  but 
it  leaves  political  rights,  or  such  as  arise  from 
the  form  of  government  and  its  administration, 
as  they  stood  previous  to  its  adoption.  It  has 
no  more  reference  to  them  than  it  has  to  social 
rights  and  duties,  which  do  not  rest  upon  any 
positive  law,  though  they  are  more  potential  in 
controlling  the  intercourse  of  individuals." 
"This is  manifest  from  the  fact  that  when  it 
was  desired  to  confer  political  power  upon  the 
newly  made  citizens  of  the  States,  as  was  done 
by  inhibiting  the  denial  to  them  of  the  suffrage 
on  account  of  race,  color  or  previous  condition 
of  servitude,  a  new  Amendment  was  required." 
100  U.  8.,  868  [XXV.,  687]. 

The  position  that  in  c  ases  where  the  rights  of 
colored  persons  are  concerned  it  is  essential  for 
their  protection  that  individuals  of  their  race 
should  be  summoned  as  jurors,  is  founded  upon 
the  assumption  that  in  such  cases  white  persons 
will  be  prejudiced  jurors.  "  If  this  position," 
us  I  said  in  the  case  cited,  "  be  correct,  there 
ought  not  to  be  any  white  persons  on  the  jury 
when  the  interests  of  colored  persons  only  are 
involved.  That  iury  would  not  be  an  honest  or 
fair  one,  of  which  any  of  its  members  should  be 
governed  in  his  judgment  by  other  considera- 

J409]  tions  than  the  law  and  the  evidence;  and  that 
decision  would  hardly  be  considered  just  which 
should  be  reached  by  a  sort  of  compromise,  in 
which  the  prejudices  of  one  race  were  set  off 
against  the  prejudices  of  the  other."  Id.,  869 
1687]. 

As  I  am  unable  to  find  any  warrant  in  the  14th 
Amendment  for  the  legislation  of  Congress  in- 
terfering with  the  selection  of  Jurors  in  the  State 
Courts;  or  to  perceive,  even  if  that  legislation 
be  deemed  valid,  any  error  in  the  ruling  of  the 
court  of  Delaware,  I  am  of  opinion  that  its  judg- 
ment should  be  affirmed. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk.  Sup.  Court,  U.  8. 

Clted-107  U.  8.,  118,  lujfa,  128 ;  108  U.  8.,  49 ;  98  N. 
T.,  458. 
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ST.  JOSEPH  &  DENVER  CITY  RAILROAD  1*26] 
COMPANY,  Wiujam  Bond,  Receiver,  Ptff. 
in  Err., 

v. 

MATTHEW  BALDWIN. 

(See  S.  C,  18  Otto,  488-481.) 

Railroad  land  grant — right  of  way  our  public 
land*— state  power. 

1.  The  Act  of  Congress  of  July  28,  1888,  ch.  212, 
granting'  to  the  State  of  Kansas  for  the  benefit  of  the 
St.  Joseph  and  Denver  City  Railroad  Company,  the 
right  of  way  over  public  lands,  is  a  present  absolute 
grant. 

2.  All  persons  acquiring  any  portion  of  the  public 
lands  after  the  passage  of  the  Act  in  question,  took 
the  same  subject  to  the  right  of  way  conferred  by  it 
for  the  proposed  road. 

3.  Where  Congress  has  conferred  upon  a  railroad 
corporation  of  a  State  a  right  of  way  over  the  pub- 
lic lands  of  the  United  States  in  any  one  of  the  Ter- 
ritories, it  may  be  doubted  whether  the  State,  subsc- 

auently  created  out  of  the  Territory,  can  prevent 
le  enjoyment  by  such  corporation  of  the  right  con- 
ferred. 

[No.  278J 

Submitted  Apr.  20, 1881.     Decided  May  2, 1881. 

N  ERROR  to  the  Supreme  Court  of  the  State 
of  Nebraska. 


I 


Statement  of  the  case  by  Mr.  Justice  Field  r 
This  was  an  action  by  the  plaintiff,  under  the 
laws  of  Nebraska,  to  recover  of  the  St.  Joseph 
&  Denver  City  Railroad  Company,  or  its  suc- 
cessor in  interest,  damages  for  entering  upon  his 
land  in  that  State  and  appropriating,  in  the  con- 
struction of  its  road,  a  strip  of  the  land  two  hun- 
dred feet  in  width  and  two  hundred  rods  in 
length.  The  Company  claimed  a  right  of  way 
over  the  land  of  that  width  under  the  Act  of 
Congress  of  July  23d,  1866,  entitled  an  "Act 
for  a  Grant  of  Lands  to  the  State  of  Kansas  to 
Aid  in  the  Construction  of  the  Northern  Kansas 
Railroad  and  Telegraph  Company."  14  Stat, 
at  L.,  210.  The  1st  section  of  the  Act,  so  far 
as  it  is  material  in  this  case,  is  as  follows: 

"Be  it  enacted,  etc..  That  there  is  hereby 
granted  to  the  State  of  Kansas,  for  the  use  and 
benefit  of  the  Saint  Joseph  &  Denver  City  Rail- 
road Company,  the  same  being  a  corporation 
organized  under  the  laws  of  the  State  of  Kansas. 
to  construct  and  operate  a  railroad  from  El  trot*/, 
in  Kansas,  wettwardly ,  via  Maryviue,  in  the  satin 
State,  so  as  to  effect  a  junction  witii  the  Union 
Pacific  Railroad,  or  any  brancli  tliereof,  not  fur- 
ther west  titan  tite  one  hundredth  meridian  of  /rest 
longitude,  every  alternate  section  of  land  desig- 
nated by  odd  numbers,  for  ten  sections  in  width 
on  each  side  of  said  road,  to  the  point  of  intrr- 
section.  But  in  case  it  shall  appear  that  the 
United  States  have,  when  the  line  of  route  of 
said  road  is  definitely  fixed,  sold  any  section,  or 
any  part  thereof,  granted  as  aforesaid,  or  that 
the  right  of  preemption  or  homestead  settlement 
has  attached  to  the  same,  or  that  the  same  has 
been  reserved  by  the  United  States  for  any  pur- 
pose whatever,  then  it  shall  be  the  duty  of  the 
Secretary  of  the  Interior  to  cause  to  be  selected 
for  the  purposes  aforesaid,  from  the  public  land* 
of  the  United  States  nearest  to  tiers  of  sections 
above  specified,  so  much  land  in  alternate  sec- 
tions, or  parts  of  sections  designated  by  odd 
numbers  as  shall  be  equal  to  such  lands  as  the 
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United  States  have  sold,  reserved  or  .otherwise 
appropriated,  or  to  which  the  rights  of  preemp- 
tion or  homestead  settlements  have  attached  as 
aforesaid,  which  lands,  thus  indicated  by  odd 
numbers  and  selected  by  direction  of  the  Secre- 
tary of  the  Interior  as  aforesaid,  shall  be  held 

5r  the  State  of  Kansas  for  the  use  and  purpose 
oresaid." 

The  4th  section  is  as  follows: 

"  And  be  it  further  enacted,  That  as  soon  as 
the  said  Company  shall  file  with  the  secretary 
of  the  Interior  maps  of  its  line  designating  the 
route  thereof,  it  shall  be  the  duty  of  the  said  sec- 
retary to  withdraw  from  the  market  the  lands 
granted  by  this  Act  in  such  manner  as  may  be 
.  .„ai  best  calculated  to  effect  the  purposes  of  this  Act 
I        '  and  subserve  the  public  interest" 

The  6th  section  is  as  follows: 

"  And  be  it  further  enacted,  That  the  right  of 
way  through  the  public  land*  be,  and  the  tame  u 
hereby  granted  to  said  Saint  Joseph  A  Denver  City 
Railroad  Company,  its  successors  and  amignt,  for 
the  construction  of  a  railroad  a*  proposed,  and  the 
right  is  hereby  given  to  said  Corporation  to  take 
from  the  public  lands  adjacent  to  the  line  of 
said  road,  material  for  the  construction  thereof. 
Said  way  is  granted  to  said  railroad  to  the  ex- 
tent of  one  hundred  feet  in  width  on  each  side 
of  said  road,  where  it  may  pass  through  the  pub- 
lie  domain;  also,  all  necessary  ground  for  station 
buildings,  workshops,  depots,  machine  shops, 
switches,  side-tracks,  turn-tables  and  water  sta- 
tions." 

When  the  grant  of  Congress  was  made,  the 
land  claimed  by  the  plaintiff  was  vacant  and  un- 
occupied land  of  the  United  States.  But  the 
line  of  the  road  over  it  was  not  definitely  located 
until  October,  1871.  He  acquired  whatever 
rights  he  possesses  in  October,  1869.  The  de- 
fendant contends  that  the  plaintiff  took  the  land 
subject  to  its  right  of  way.  He  contends  that 
the  grant  of  the  right  of  way  took  effect  only 
from  the  date  at  which  the  Company  filed  its 
maps  designating  the  route  with  the  Secretary 
of  the  Interior.  The  district  court  of  the  8tate 
agreed  with  him  and  gave  judgment  in  his  favor. 
The  Supreme  Court  affirmed  it,  and  to  review 
it  the  cause  is  brought  here. 

Messrs:  Doniphan  A  Reed,  John  F.  Dillon, 
Ashbd  Green  and  A.  J.  Poppleton,  for  plaintiff 
in  error. 

Mr.  E.  £.  Brown,  for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  Act  of  Congress  of  July  28d,  1866, 
makes  two  distinct  grants;  one  of  lands  to  the 
State  of  Kansas  for  the  benefit  of  the  St.  Joseph 
and  Denver  City  Railroad  Company  in  the  con- 
struction of  a  railroad  from  Elwood  in  that 
State  to  its  junction  with  the  Union  Pacific  via. 
Maryville;  the  other  of  a  right  of  way  directly 
to  the  Company  itself.  The  lands  consisted  of 
alternate  sections,  designated  by  odd  numbers, 
on  each  side  of  the  line  of  the  proposed  road. 
Their  grant  was  subject  to  the  condition  that  if, 
at  the  time  the  line  of  the  road  was  definitely 
429  ]  fixed,  the  United  States  had  sold  any  section  or 
a  part  thereof,  or  the  right  of  preemption  or 
homestead  settlement  had  attached  to  it,  or  the 
same  had  been  otherwise  reserved  by  the  United 
States  for  any  purpose,  the  Secretary  of  the  In- 
terior should  select  an  equal  quantity  of  other 
See  18  Otto. 


lands  nearest  the  sections  designated,  in  lieu  of 
those  appropriated,  which  should  be  held  by 
the  State  for  the  same  purposes.  The  limita- 
tions upon  the  grant  are  similar  to  those  found 
in  numerous  other  grants  of  land  made  by  Con- 
gress in  aid  of  railroads.  Their  object  is  obvi- 
ous. The  sections  granted  could  be  ascertained 
onlv  when  the  routes  were  definitely  located. 
This  might  take  years,  the  time  depending 
somewhat  upon  the  length  of  the  proposed 
road  and  the  difficulties  of  iscertaining  the  most 
favorable  route.  It  was  not  for  the  Interest  of 
the  country  that  in  the  meantime  any  portions 
of  the  public  lands  should  be  withheld  from  set- 
tlement or  use  because  they  might,  perhaps, 
when  the  route  was  surveyed,  fall  within  the 
limits  of  a  grant.  Congress,  therefore,  adopted 
the  policy  of  keeping  the  public  lands  open  to 
occupation  and  preemption,  and  appropriation 
to  public  uses,  notwithstanding  any  grant  it 
might  make,  until  the  lands  granted  were  as- 
certained, and  providing  that  if  any  sections 
settled  upon  or  reserved  were  then  found  to 
fall  within  the  limits  of  the  grant,  other  land  in 
their  place  should  be  selected.  Thus  ■settle- 
ments on  the  public  lands  were  encouraged 
without  the  aid  intended  for  the  construction  of 
the  roads  being  thereby  impaired.  The  lan- 
guage of  the  Act  here,  and  of  nearly  all  the 
congressional  Acts  granting  lands,  is  in  terms 
of  a  grant  in  prasenti.  The  Act  is  a  present 
grant,  except  so  far  as  its  immediate  operation 
is  affected  by  the  limitations  mentioned.  "There 
is  hereby  granted,"  are  the  words  used,  and 
they  import  an  immediate  transfer  of  interest, 
so  that  when  the  route  is  definitely  fixed  the 
title  attaches  from  the  date  of  the  Act  to  the 
sections,  except  such  as  are  taken  from  its  oper- 
ation by  the  clauses  mentioned.  This  is  the  con- 
struction given  by  this  court  to  similar  lan- 
guage in  other  Acts  of  Congress.  Mo. ,  Kan.  <t- 
T.  R.  R.  Co.  v.  Kan.  P.  R.  R.  Co.,  97  U.  8., 
497,  498  [XXIV.,  10971;  R.  R.  Co.  v.  U.  8.,  92 
U.  8.,  788  [XXIII.,  6841. 

But  the  grant  of  the  right  of  way,  by  the  6th 
section,  contains  no  reservations  or  exceptions. 
It  is  a  present  absolute  grant,  subject  to  no  con- 
ditions except  those  necessarily  implied, such  as 
that  the  road  shall  be  constructed  and  used  for 
the  purposes  designed.  Nor  is  there  anything 
in  the  policy  of  the  government  with  respect  to 
the  public  lands  which  would  call  for  any 
qualification  of  the  terms.  Those  lands  would 
not  be  the  less  valuable  for  settlement  by  a 
road  running  through  them.  On  the  contrary, 
their  value  would  be  greatly  enhanced  thereby. 

The  right  of  way  for  the  whole  distance  of 
the  proposed  route,  was  a  very  important  part 
of  the  aid  given.  If  the  Company  could  be  com- 
pelled to  purchase  its  way  over  any  section  that 
might  be  occupied  in  advance  of  its  location, 
very  serious  obstacles  would  be  often  imposed 
to  the  progress  of  the  road.  For  any  loss  of 
lands  by  settlement  or  reservation,  other  lands 
are  given,  but  for  the  loss  of  the  right  of  way 
by  these  means,  no  compensation  is  provided, 
nor  could  any  be  given  Dy  the  substitution  of 
another  route. 

The  uncertainty  as  to  the  ultimate  location  of 
the  line  of  the  road  is  recognized  throughout 
the  Act.  and  where  any  qualification  is  in- 
tended in  the  operation  of  the  grant  of  lands, 
from  this  circumstance,  it  is  designated.  Had 
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a  similar  qualification  upon  the  absolute  grant 
of  the  right  of  way  been  intended,  it  can 
hardly  be  doubted  that  it  would  have  been  ex- 
pressed. The  fact  that  none  is  expressed,  is 
conclusive  that  none  exists. 

We  see  no  reason,  therefore,  for  not  giving  to 
the  words  of  present  grant,  with  respect  to  the 
right  of  way,  the  same  construction  which  we 
should  be  compelled  to  give,  according  to  our 
repeated  decisions,  to  the  grant  of  lands  had  no 
limitation  been  expressed.  We  are  of  opinion, 
therefore,  that  all  persons  acquiring  any  por- 
tion of  the  public  lands,  after  the  passage  of 
the  Act  in  question,  took  the  same  subject  to 
the  right  of  way  conferred  by  it  for  the  pro- 
posed road. 

The  fact  that  the  right  of  way  over  land  in 
Nebraska  was  granted  to  a  corporation  in  Kan- 
sas does  not  alter  the  case.  Nebraska  was  at 
the  time  a  Territory  of  the  United  States,  and  it 
was  entirely  competent  for  Congress  to  confer 
upon  any  corporation  of  a  State  a  right  of  way 
for  a  railroad  to  be  constructed  by  it  through 
the  lands  of  the  United  States  situated  in  that 
Territory.  And  in  February,  1869,  after  the  Ter- 
1431)  ritory  had  become  a  State,  its  Legislature, by  an 
express  enactment,  authorized  railroad  compa- 
nies organized  under  the  laws  of  Kansas,  Mis- 
souri, or  Iowa,  to  extend  and  build  their  roads 
into  the  State,  and  declared  that,  upon  com- 
plying with  certain  conditions,  they  should  pos- 
sess all  the  powers,  franchises  and  privileges  of 
railroad  companies  incorporated  under  its  laws. 
It  is  not  shown  that  the  Company  here  has  not 
complied  with  the  prescribed  conditions,  even 
if  such  an  objection  could  be  raised  by  any 
other  party  than  the  State  itself.  But  inde- 
pendently of  this  consideration,  where  Con- 
gress has  conferred  upon  a  railroad  corporation 
of  a  State  a  right  of  way  over  the  public  lands  of 
the  United  States  in  any  one  of  their  territo- 
ries, it  may  be  doubted  whether  the  State  sub- 
sequently created  out  of  the  territory  could 
prevent  the  enjoyment  by  such  corporation  of 
the  right  conferred.  It  could  do  so  only  on  the 
same  terms  that  it  could  refuse  a  recognition 
of  its  own  previously  granted  right,  form  such 
matters  the  State  would  succeed  only  to  the 
authority  of  Congress  over  the  territory. 

The  judgment  of  the  Supreme  Court  of  Ne- 
urotica mutt,  therefore,  be  reverted  and  the  cause 
be  remanded  to  it,  with  direction*  that  further 
proceeding*  be  had  in  accordance  with  thit  opin- 
ion; and  it  it  to  ordered. 
True  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Dissenting,  Mr.  Chief  Juttice  Wait©  and 
Mr.  Juttice  killer. 

C3tod-108  U.  8.,  888. 


NEW  YORK  LIFE  INSURANCE  COM- 
PANY, Plff.  in  Brr., 
v. 

EDSON*  C.  BANGS. 
(See  S.  G,  18  Otto,  436-441.) 
Service  of  procett  on  J^arti-judgment,  when 


L  The  Statute  of 
£80 


Michigan,  requiring  the  general 


Oct.  Teem, 


guardian  of  an  Infant  to  "appear  for  and  represent 
ais  ward  In  all  legal  suits  and  proceedings,"  does  not 
change  the  necessity  of  service  of  process  upon 
such  Infant  in  a  case  before  a  oourt  of  the  United 
States,  where  a  personal  contract  alone  Is  involved. 

8.  A  decree  or  judgment  in  such  a  case  can  be 
collaterally  attached  and  Is  void,  tf  rendered  in  a 
case  where  a  guardian  ad  Mem  had  been  appointed 
without  service  of  process  on  the  Infant. 
[No.  297.] 

Argued  Apr.  6,  7, 1881.-  Decided  May  t,  1881. 
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N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 


Statement  of  the  case  by  Mr.  Juttice  Field: 
This  was  an  action  on  two  policies  of  insur- 
ance upon  the  life  of  James  EL  Bangs,  each  for 
$5,000,  issued  on  the  22d  of  November,  1875 
by  the  New  York  Life  Insurance  Company,  and 
made  payable  to  the  plaintiff.  It  was  originally 
commenced  in  a  court  of  the  State  of  Minne- 
sota, and,  on  motion  of  the  Company,  was  re- 
moved to  the  Circuit  Court  of  the  United  States. 
The  petition  for  the  removal  averred  that  the 
plaintiff  was  a  citizen  of  Minnesota  and  that 
the  Company  was  a  corporation  created  under 
the  laws  of  New  York.  To  the  complaint  the 
Company  answered  and,  in  addition  to  a  gen- 
eral denial  of  its  allegations,  set  up  that  the  as- 
sured had  committed  suicide  by  voluntarily 
taking  poison  with  the  intention  of  producing 
death;  that  when'  the  policies  were  applied  for 
and  obtained,  the  assured  was  represented  to 
the  Company  to  be  in  sound  health,  correct  in 
habits,  to  have  every  prospect  of  a  long  life, 
and  to  be  a  person  who  fully  intended  to  live 
as  long  as  possible  in  the  course  of  nature;  that 
the  Company  relied  upon  these  representations 
and  believed  them  to  be  true,  and  would  not 
otherwise  have  accepted  the  risks  and  issued 
the  policies,  or  either  of  them;  but  that,  never- 
theless, the  representations  were  false  and  fraud- 
ulent and,  at  the  time  they  were  made  and  the 
policies  were  applied  for  and  obtained,  the  in- 
sured intended  to  take  his  life  within  a  short 
period  and  thereby  to  defraud  the  Company 
out  of  the  amount  of  insurance,  and  that  in  ex- 
ecution of  this  fraudulent  purpose  he  took  his 
life.  The  action  was  commenced  in  June,  1876, 
and  in  July  following,  the  order  for  its  removal 
to  the  Circuit  Court  of  the  United  States  was 
made,  but  the  proceedings  were  not,  in  fact, 
transferred  until  the  subsequent  December, 
when  the  answer  was  filed.  Nothing  further 
was  done  in  the  case  until  June,  1877,  when  the 
Company  obtained  leave  to  file  a  supplemental 
answer  setting  up  a  decree  which,  during  that 
month,  it  had  recovered  against  the  plaintiff 
in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Michigan.  It  appears  that  in 
March,  1876,  the  Company  had  commenced  a 
suit  in  equity,  in  that  court,  against  the  plaint- 
iff here  and  his  mother,  to  obtain  a  cancellation 
of  the  policies  of  insurance  and  an  Injunction 
against  institutingor  prosecuting  any  action  at 
law  upon  them.  The  bill  averred — what  is  sub- 
stantially stated  in  the  answer  above,  but  with 
much  greater  detail— that  the  assured  obtained 
the  policies  with  the  intention,  at  the  time,  of 
taking  his  life  soon  afterwards  and  thereby  de- 
frauding the  Company  out  of  the  amount  of 


Nctb. — Service  of  notice  to  appear  and  defend, 
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the  insurance,  and  that  he  carried  out  this  in- 
tention by  taking  poison,  which  caused  his 
death.  The  supplemental  answer,  after  setting 
forth  the  institution  of  the  suit,  averred  that 
subpoenas  were  issued  and  served  upon  the  de- 
fendants; that  Edson  C.  Bangs,  the  son  of  the 
assured,  to  whom  the  policies  were  payable, 
being  a  minor,  one  Henry  A.  Harmon  was  ap- 
pointed by  the  court  guardian  ad  litem  for  him; 
that  by  this  guardian  he  filed  an  answer  deny- 
ing that  the  death  of  the  insured  was  caused 
by  poison,  or  that  the  policies  were  obtained 
for  the  purpose  of  defrauding  the  Company,  or 
that  death  was  effected  in  pursuance  of  any  such 
fraudulent  design,  and  all  allegations  of  fraud 
in  the  bill;  that  afterwards  proofs  were  taken 
and  a  decree  was  rendered  therein  adjudging 
the  policies  to  be  void  and  ordering  their  can- 
cellation, and  perpetually  enjoining  the  defend- 
ants from  instituting  and  carrying  on  any  action 
at  law  upon  them. 

An  exemplified  copy  of  the  record  was  an- 
nexed to  and  made  part  of  the  supplemental 
answer.  To  this  answer  the  plaintiff  demurred, 
on  the  ground,  among  other  things,  that  the 
proceedings  of  the  Circuit  Court  of  the  United 
States  were  void  in  that  it  appeared  from  the 
record  that  the  court  never  had  jurisdiction  of 
the  person  of  Edson  C.  Bangs,  the  plaintiff 
[4371  nere>  813(1  no  jurisdiction  in  equity  over  the  ac- 
tion under  the  circumstances  mentioned.  The 
demurrer  was  sustained,  and  subsequently  the 
defendant  obtained  leave  to  withdraw  the  orig- 
inal answer,  so  as  to  rest  his  defense  upon  the 
supplemental  answer  and  the  matters  therein 
pleaded.  Judgment  was  accordingly  rendered 
for  the  plaintiff  for  the  amount  claimed,  and  to 
review  that  judgment  the  case  is  brought  to  this 
court  on  writ  of  error. 

The  record  of  the  equity  suit  in  Michigan 
showed  on  its  face  that  the  subpcBna  issued  in 
it  was  never  personally  served  upon  the  defend- 
ant, Edson  C.  Bangs,  the  plaintiff  in  this  action; 
that  it  was  only  served  on  his  general  guardian 
after  he,  Bangs,  had  left  the  State  and  gone  to 
Minnesota  to  reside  ;  that  upon  the  affidavit  of 
the  complainant's  solicitor,  stating  that  the 
subpoena  and  injunction  in  the  case  bad  been  a 
week  in  the  hands  of  the  marshal, who  reported 
that  he  could  not  find  the  defendants  in  his  dis- 
trict, that  they  had  locked  up  the  house  where 
they  resided  and  had  temporarily  left  the  State, 
and  that  he  was  unable  to  find  any  one  in  charge 
of  the  house,  the  court  had  made  an  order  de- 
claring that  the  service  of  the  subpoena  and  in- 
junction on  the  general  guardian  was  a  good 
service  upon  the  infant;  that  afterwards  the 
general  guardian  was  appointed  guardian  ad 
Stem  forhim,  but  not  making  any  appearance 
for  him,  and  not  intending  to  submit  the  rights 
of  the  infant  to  the  adjudication  of  the  court, 
his  appointment  was  revoked,  and  Henry  A. 
Harmon  was  substituted  as  such  guardian  ad 
litem  in  his  place,  and  that  he  subsequently 
acted  in  the  case  in  that  capacity  for  the  infant. 

Meters.  Herbert  L.  Baker,  H.  H.  Swan 
and  Willijun  A.  Maury.for  plaintiff  in  error. 

Meter*.  C.  K.  Davit,  J.  W.  Stone  and  Mark 
S.  Brewer,  for  defendant  in  error. 

Mr.  Jtutiee  Field  delivered  the  opinion  of 
the  court: 

As  seen  from  the  statement  of  the  case,  the 
flee  18  Otto.  U.  S..  Book  26. 


only  matter  for  our  consideration  relates  to  the 
validity  of  the  decree  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Michigan, 
and  that  depends  upon  the  solution  of  the  ques- 
tion whether  the  court  had  jurisdiction  of  the 
person  of  the  infant,  Edson  C.  Bangs,  the  plaint- 
iff here,  and  of  the  subject-matter  of  the  suit 
upon  which  it  acted. 

From  the  view  we  take  of  the  case,  it  will 
only  be  necessary  to  examine  the  proceedings 
to  see  whether  the  infant  was  ever  brought  be- 
fore the  court  so  as  to  justify  the  appointment 
of  a  guardian  ad  litem  for  him.  The  general 
authority  of  courts  of  equity  over  the  persons 
and  estates  of  infants,  upon  which  counsel  have 
so  much  dwelt,  is  not  questioned.  It  may  be 
exerted,  upon  proper  application,  for  the  pro- 
tection of  both.  This  jurisdiction  in  the  English  [438] 
courts  of  chancery  is  supposed  to  have  origi- 
nated in  the  prerogative  of  the  Crown,  arising 
from  its  general  duty  as  parent  patriot  to  pro- 
tect persons  who  have  no  other  rightful  pro- 
tector. But  partaking,  says  Story,  as  the  pre- 
rogative does,  more  of  the  nature  of  a  judicial 
administration  of  rights  and  duties  in  foro  eon- 
tcientue  than  of  a  strict  executive  authority,  it 
was  very  naturally  exercised  by  the  court  of 
chancery  as  a  branch  of  its  original  general  ju- 
risdiction. "Accordingly,"  he  adds,  "The  doc- 
trine now  commonly  maintained  is, that  the  gen- 
eral superintendence  and  protective  jurisdiction 
of  the  court  of  chancery  over  the  persons  and 
property  of  infants  is  a  delegation  of  the  rights 
and:  duty  of  the  Crown;  that  it  belonged  to  that 
court  and  was  exercised  by  it  from  its  first  es- 
tablishment; and  that  this  general  jurisdiction 
was  not  even  suspended  by  the  Statute  of  Henry 
VIH.,  erecting  the  court  of  wards  and  liveries. 
The  jurisdiction  possessed  by  the  English  courts 
of  chancery  from  this  supposed  delegation  of 
the  authority  of  the  Crown  as  parent  patriot  is 
more  frequently  exercised  in  this  country  by 
the  courts  of  the  States  than  by  the  courts  of  the 
United  States.  It  is  the  state  and  not  the  Fed- 
eral Government,  except  in  the  territories  and 
the  District  of  Columbia,  which  stands,  with 
reference  to  the  persons  and  property  of  infants, 
in  the  situation  of  parent  patriot.  Accordingly 
provision  is  made  by  law  in  all  the  Stales  for 
the  appointment  of  such  guardians,  whose  du- 
ties ana  powers  are  carefully  defined.  The  au- 
thority of  the  Federal  Courts  can  ouly  be  in- 
voked within  the  limits  of  a  State  for  such  an 
appointment  where  property  of  the  infant  is  in- 
volved in  legal  proceedings  before  them,  and 
needs  the  care  and  supervision  of  an  officer  of 
that  kind.  In  such  a  case,  to  preserve  the  prop- 
erty from  destruction  or  waste,  the  Federal 
Courts  may  appoint  a  guardian  to  take  care  of 
it  pending  the  proceedings.  And  those  courts 
will  always  see  that  a  proper  guardian  ad  litem 
has  charge  of  the  infant's  interests  where  his 
property  is  involved  in  proceedings  before  them. 
This  is  the  extent  of  their  authority.  Nothing 
is  gained,  therefore,  in  this  case  by  reference  to 
the  general  power  of  courts  of  equity  over  the 
persons  and  property  of  infants.  The  infant 
Bangs  possessed  no  property  in  Michigan  when 
the  suit  in  equity  was  commenced  against  him. 
That  suit  did  not  concern  any  property,  real  or 
personal.  It  was  brought  to  cancel  a  contract 
made  with  his  father,  and  any  decree  respect- 
ing it  would  necessarily  have  been  ear  am  nan 
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judioe,  unless  the  parties  Interested  were  before 
the  court  upon  the  service  of  a  subpoena  or  their 
voluntary  appearance.  The  infant,  being  absent 
from  the  State,  could  not  be  personally  served. 

The  Statute  of  Michigan  requiring  the  general 
guardian  of  an  infant  to  "Appear  tor  and  rep- 
resent his  ward  in  all  legal  suits  and  proceed- 
ings unless  when  another  person  is  appointed 
for  the  purpose  as  guardian  or  next  friend," 
does  not  change  the  necessity  of  service  of  proc- 
ess upon  the  defendants  in  a  case  before  a 
court  of  the  United  States  where  a  personal  con- 
tract alone  is  involved.  It  may  be  otherwise  in 
the  state  courts;  it  may  be  that,  by  their  prac- 
tice, the  service  of  process  upon  the  general 
guardian,  or  his  appearance  without  service,  is 
deemed  sufficient  for  their  jurisdiction.  We  be- 
lieve that  in  some  states,  such  is  the  fact,  but 
the  state  law  cannot  determine  for  the  Federal 
Courts  what  shall  be  deemed  sufficient  service 
of  process  or  sufficient  appearance  of  parties. 
Substituted  service,  by  publication,  against  non- 
resident or  absent  parties,  allowed  in  some  states 
in  purely  personal  actions,  is  not  permitted  in 
the  Federal  Courts.  Such  service  can  only  be 
resorted  to  where  some  claim  or  lien  upon  real 
or  personal  property  is  sought  to  be  enforced, 
and  the  decision  of  the  court  will  then  only  af- 
fect property  of  the  party  within  the  district.  R. 
S.,  sec.  788. 

In  all  cases  brought  to  enforce  or  cancel  per- 
sonal contracts,  or  to  recover  damages  for  their 
violation,  the  statute  requires  a  personal  service 
of  process  upon  the  defendants,  or  their  volun- 
tary appearance.  And  the  equity  rules  qualify 
the  statute  only  so  far  as  to  allow,  in  cases  of 
husband  and  wife,  a  copy  of  the  subpoena  to  be 
[440]  delivered  to  the  husband,  and  in  other  cases  a 
copy  to  be  left  at  the  dwelling-house,  or  usual 
place  of  abode  of  the  defendant,  with  some  per- 
son who  is  a  member  of  or  resident  in  the  fam- 
ily. In  either  mode,  the  defendant  is  to  be  served 
within  the  district,  and  until  such  service  or  his 
appearance,  the  court  has  no  jurisdiction  to  pro- 
ceed or  to  render  a  decree  affecting  his  rights  or 
interest.  There  being  here  no  property  of  the 
infant  defendant  within  the  district  of  Michi- 
gan, which  the  court  could  lay  hold  of — and  he 
being  absent  from  it — there  was  no  foundation 
laid  for  any  progress  by  the  court  in  the  case. 
It  never  acquired  jurisdiction  over  the  infant; 
it  could,  therefore,  appoint  no  guardian  ad  litem 
for  him,  and  the  decree  rendered  against  him 
was  ineffectual  for  any  purpose. 

Our  attention  has  been  called  to  several  cases 
of  the  state  courts,  in  which  it  has  been  held 
that  a  decree  or  judgment  could  not  be  collat- 
erally attacked,  though  rendered  in  a  case  where 
a  guardian  ad  litem  had  been  appointed  with- 
out service  of  process  on  the  infant.  Such  are 
the  cases  of  Preston  v.  Dunn,  25  Ala.,  507,  518; 
Robb  v.  Irwin,  15  Ohio,  689,  699;  and  Oronfier 
v.  Puymirol,  19  Cal.,  629.  All  of  them  arc  illus- 
trative of  the  position  we  have  stated;  they  all 
relate  to  the  interest  of  the  infant  in  real  prop- 
erty in  the  State. 

In  Preston  v.  Dunn,  the  bill  was  filed  by  an 
infant,  suing  by  his  next  friend,  to  redeem  a 
tract  of  land  which  had  once  belonged  to  his 
father,  who  had  mortgaged  it,  and  which  had 
been  sold  under  judicial  decree  in  a  foreclosure 
suit  and  purchased  by  the  defendant.  The  father 
having  died  pending  the  foreclosure  suit,  and  a 


posthumous  child  to  him  having  been  born,  a 
bill  of  revivor  was  filed  against  Vb  z  administra- 
tor and  administratrix  of  Ma  estate,  and  his  in- 
fant son.  A  subpoena  was  served  on  the  adult 
defendants  and  a  guardian  ad  litem  was  ap- 
pointed by  the  court  for  the  infant,  who  ap- 
peared for  him.  It  was  held  by  the  Supreme 
Court  of  Alabama  that  the  decree  rendered  upon 
such  appearance  was  irregular  but  not  void, 
and  that  it  could  not  be  attacked  collaterally. 

In  Robb  v.  Irwin,  it  appeared  that  a  guardian 
ad  litem  for  infant  heirs  bad  been  appointed  in 
a  proceeding  for  the  sale  of  certain  real  prop- 
erty in  which  they  were  interested.  In  an  ac- 
tion of  ejectment  subsequently  brought  by"  the 
heirs,  it  was  held  by  the  Supreme  Court  of  Ohio  [441 ) 
that  the  proceeding  was  no*  vitiated  by  the  ap- 
pointment of  the  guardian  ad  litem,  without 
previous  service  of  process  on  the  infant. 

In  Oronfier  v.  Puymirol,  a  general  guardian 
of  the  estate  of  non-resident  infants  had  been 
appointed  by  the  probate  court  upon  the  repre- 
sentation that  they  were  interested  in  certain 
real  property  in  the  State.  In  proceedings  for 
a  sale  of  such  property  the  general  guardian  ap- 
peared for  the  infants  without  being  appointed 
guardian  ad  litem  for  them,  and  it  was  held  by 
the  Supreme  Court  of  California,  that  the  court 
had  jurisdiction  to  order  the  sale  and  that  it 
passed  a  good  title;  and  that  under  the  practice 
of  the  State  a  general  guardian  could  appear  in 
legal  proceedings  for  his  ward  when  a  guardian 
ad  litem  was  not  appointed  by  the  court. 

There  is  nothing  in  these  cases  which  at  all 
conflicts  with  the  views  we  have  expressed  as 
to  the  jurisdiction  of  the  Circuit  Court  for  the 
District  of  Michigan  in  appointing  a  guardian 
ad  litem  for  a  non-resident  or  absent  infant,  in 
a  case  which  did  not  touch  any  property  in  the 
district  but  wss  brought  to  cancel  a  personal 
contract. 

There  are,  also,  some  cases  in  the  state  courts, 
in  which  a  judgment  upon  a  personal  demand 
has  been  sustained  against  collateral  attack, 
though  rendered  in  an  action  where  a  guardian 
ad  litem  had  been  appointed  without  previous 
service  of  process  upon  the  infant,  but  they  are 
exceptional,  and  there  has  generally  been  in 
them  some  circumstance  which  rendered  any 
disturbance  of  the  judgment  likely  to  lead  to- 
great  hardship  and  injustice.  Such  is  the  case 
of  Bustard  v.  Gates,  in  the  Kentucky  Reports, 
4  Dana,  429.  There  an  ejectment  was  brought 
for  land  more  than  twenty  years  after  it  had 
been  sold,  and  which  during  the  interval  had 
greatly  increased  in  value.  But  in  none  of  the 
cases  to  which  our  attention  has  been  called  has 
a  judgment  been  upheld  where  a  guardian  ad 
litem  had  been  appointed  for  a  non-resident  in- 
fant against  whom  a  purely  personal  demand 
was  prosecuted.  If  such  a  case  exists,  the  judg- 
ment in  it  can  have  no  greater  force  than  one 
rendered  for  a  personal  demand  against  a  non- 
resident upon  any  other  form  of  constructive 
service.  And,  that  constructive  service  will  not 
give  jurisdiction  in  such  cases,  is  the  established 
doctrine  of  this  court.  Pennoyer  v.Neff,  95  U.S., 
714  [XXIV.,  565]. 

It  foUotcs  that  tlie  judgment  below  must  be  af- 
firmed; and  it  is  so  ordered. 
True  copy.  Test  : 

James  H.  McSenney.  Clerk  Sup.  Court,  U.  8. 
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[S15]         COUNTY  OP  MORGAN,  Appt., 

v. 

JOHN  ALLEN  btal. 

(SeeS.C,180tto.SU.) 

Behaving,  vhen  not  granted— contract  not  as- 
turned. 

L  A  rehearing  will  not  bo  granted  in  order  that  a 
"  er  suit,  the  decree  In  which  was  not 
i  embodied  In  the  transcript,  where 
«  not  upon  the  merits  and  did  not 
conclude  any  of  the  parties  to  it. 

2.  This  court  will  not  assume  to  make  for  the  par- 
ties a  contract  which  they  did  not  choose  to  make 
for  themselves. 

[No.  78.1 

Petition  filed  Maps,  1881.  Decided  May  S,  1881. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Illi- 
nois. 

On  petition  for  rehearing. 
Same  case  on  merits,  ante,  498. 
Meant.  William  M.  Springer,  Wm. 
Brown  and  E.  P.  Kirby,  for  appellant. 

Metre.  Luther  Dearborn,  W.  H.  Campbell 
and  H.  S.  Green,  for  appellees. 


Mr.  Justice  Harlsvn  delivered  the  opinion  of 
the  court  : 

We  do  not  perceive  that  the  petition  for  re- 
hearing in  behalf  of  the  County  of  Morgan  con- 
tains any  suggestion  which  was  not  pressed 
upon  our  attention  in  oral  argument,  as  well  as 
in  the  printed  briefs  heretofore  filed.  All  that 
counsel  said  was  carefully  considered  by  us. 
But  there  were  one  or  two  matters,  not  dis- 
tinctly covered  by  our  opinion,  to  which  we 
may  properly  refer.  A  rehearing  is  asked, 
to  the  end  that  a  complete  record  of  the  suit, 
in  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Illinois,  of  StudweU, 
Hopkins  and  Cobb,  True  tees,  v.  Morgan  County, 
etc.,  may  be  obtained  and  embodied  in  the 
transcript  of  the  present  case.  If  the  record  of 
that  case  were  here,  it  could  be  of  no  use  to  the 
County.  The  decree  therein  is  not  pleaded  for 
any  purpose.  Further,  it  is  apparent,  as  well 
from  the  printed  arguments  filed  in  this  court, 
for  and  against  the  County,  as  from  the  testi- 
mony of  the  witnesses  who  refer  to  the  case  in  the 
circuit  court,  that  the  suit  of  StudweU,  etc.,  v. 
Morgan  County,  etc.,  was  dismissed  by  the  com- 
plainante  therein,  and  that  there  teas  no  adjudica- 
tion upon  tfie  merits.  The  decree  of  dismissal 
in  that  suit,  therefore,  concluded  none  of  the 
parties  to  it,  even  were  it  conceded  that  the 
trustees  had  authority,  in  virtue  of  their  posi- 
tion, to  represent  the  present  appellees  in  any 
litigation  with  Morgan  County  touching  its  lia- 
bility to  creditors  of  the  Illinois  River  Railroad 
Company. 

We  did  not,  as  counsel  seem  to  suppose, 
overlook  the  argument  based  upon  the  subscrip- 
tion made  by  the  City  of  Jacksonville.  That 
subscription,  as  matter  of  law,  was  wholly  dis- 
connected from  the  subscription  made  by  the 
County,  and  we  could  not  regard  the  former  as 
payment,  in  whole  or  in  part,  of  the  latter, 
without  assuming  to  make  for  the  parties  a  con- 
tract which  they  did  not  choose  to  make  for 
themselves.  If  as  urged,  that  the  result  is  un- 
See  18  Otto. 


fortunate  for  the  County,  we  can  only  say  what 
cannot  be  too  often  repeated,  that  hard  cases 
cannot  be  permitted  to  make  bad  law. 

The  rehearing  is  denied. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Dissenting,  Mr.  Justice  Miller,  Mr.  Justice 
Field  and  Mr.  Justice  Bradley. 


WILLIAM  ADAM  et  al  ,  Plffs.  in  Err., 
v. 

JOHN  R.  NORRI8  kt  al. 

(See  8.  C,  13  Otto,  601-806.) 

Patent  for  Mexican  land— prior  survey — second 
patent— technical  question  of  pleading. 

L  A  patent  bated  upon  a  Mexican  grant  is  con- 
clusive evidence,  only  as  between  the  United  States 
and  the  grantee,  that  the  latter  had  established  the 
validity  of  the  grant. 

Jf.  Where  defendants'  survey  and  patent  are  based 
upon  a  superior  Mexican  grant,  their  tights  are  not 
concluded  by  a  prior  survey  of  the  plaintiffs. 

3.  One  survey  and  patent  did  not  terminate  the 
authority  of  the  Land-Office ;  it  could  make  another 
survey  and  issue  another  patent  The  second  patent 
to  not  void  because  for  land  not  covered  by  the  prior 
patent. 

4.  It  to  too  late  to  raise  a  techical  question  of 
pleading,  after  a  full  hearing  and  finding  by  the 
court  of  all  the  facts  pertinent  to  the  case. 

[No.  266.] 

Argued  Apr.  18,  1881.    Decided  May  t,  1881. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
The  case  is  fully  stated  by  the  court. 
Mr.  S.  F.  Leib,  for  plaintiffs  in  error : 
"  The  plat  and  survey  so  finally  determined 
by  publication,  order  or  decree  as  the  case  may 
be,  shall  have  the  same  effect  and  validity  in 
law  as  if  the  patent  for  the  land  so  surveyed  had 
been  issued  by  the  United  States." 
12  Stat,  at  L.,  84,  sec.  6. 
A  patent  conveys  the  legal  title  to  all  lands 
within  its  calls. 

Lynch  v.  Bernal,  9  Wall.,  820(76  U.  S., 
XIX.,  715);  Henshau)  y.  BisseU,  18  Wall.,  268-9 
(85 U.  8.,  XXI., 840):  2?kfc^v.i*e*,6Cranch, 
182;  U.  8.  v.  Arredondo,  6  Pet.,  788. 

Long  before  the  Gaudaloupe  patent  issued, 
the  title  of  the  public  had  passed  to  the  plaint- 
iffs' grantors  under  their  survey,  it  having  the 
dignity  and  effect  of  a  patent ;  the  public  had 
nothing  to  convey,  and  "a  patent  cannot  effect 
a  prior  right." 

New  Orleans  v.  De  Armas,  9  Pet.,  286;  Rice 
v.  R.  R.  Co.,  1  Black,  875  (66  U.  8.,  XVII., 
152);  Harold  v.  Simonds,  9  Mo.,  328;  Patterson 
v.  Tatum,  8  8awy.,  172 ;  U.  8.  v.  Btcne,  2 
Wall.,  585  (69  U.  8.,  XVII.,  767);  Macro  v. 
Robbins,  96  U.  8.,  530  (XXIV.,  848). 

Messrs.  Benjamin  S.  Brooke  and  James 
K.  Redington,  for  defendants  in  error : 

It  has  been  expressly  held  by  this  court,  that 
a  final  survey  under  this  Act,  merely  settles  the 
fact  that  a  confirmed  claim  is  correctly  located, 
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and  does  not  affect  the  question  of  title  in  third 
persons,  under  other  grants,  or  the  correctness 
of  their  locations. 

Miller  v.  Dale,  92  U.  8.,  476  (XXITT.,  786). 

The  proceedings  upon  confirmation  and  pa- 
tent relate  to  the  date  of  the  presentation  of  the 
claim  to  the  Board  of  Land  Commissioners.  As 
the  deed  of  the  United  States,  the  patent  is  ef- 
fective from  that  date,  and  is  a  bar  to  all  claims 
under  the  United  States  arising  subsequently  to 
such  petition. 

Moore  v.  Wilkinson,  18  Cal.,  478;  Fount  v. 
Howell,  14  Cal.,  465;  Stark  v.  Barrett,  15  Cal., 
361;  Ely  v.  Friebie,  17  Cal.,  850;  Teeehemaeher 
v.  Thompson.  18  Cal.,  11;  Leete  v.  Clark,  18 
Cal..  585;  Touehard  v.  Grow,  80  Cal.,  150; 
MeOarrahan  v.  New  ldria  Co.,  49  Cal.,  881; 
Landei  v.  Brant,  10  How.,  878;  Beard  v.  Fed- 
ery,  8  Wall.,  478  (70  U.  8.,  XV 111.,  88);  Griear 
v.  McDowell,  6  Wall.,  865  (78  U.  8.,  XVIII., 
868). 

The  patent  for  Gaudaloupe  taking  effect  by 
relation,  necessarily  overrides  the  Laguna  pa- 
tent, later  in  date  and  founded  on  the  prior 
grant  and  presentation. 

Gideon  v.  Chouteau,  18  Wall.,  101  (80  U.  8., 
XX.,  587);  Landee  v.  Brant,  10  How.,  878. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  was  an  action  to  recover  possession  of 
land  originally  brought  by  the  plaintiffs  in  er- 
ror in  the  District  Court  of  the  State  of  Cali- 
fornia for  the  County  of  Santa  Barbara,  and 
was  removed  on  thepetition  of  defendants  from 
that  court  into  the  Circuit  Court  of  the  United 
States  for  the  District  of  California.  In  that 
court  it  was  tried  without  a  jury,  by  agreement 
of  the  parties.  The  court  made  a  finding  of  the 
facts  in  the  case,  in  which  is  set  forth  all  on 
which  the  title  of  either  party  rests.  The  case 
is  one  dependent  strictly  on  the  legal  title.  Each 
party  is  supported  by  a  patent  from  the  United 
States,  by  a  confirmation  of  a  Mexican  grant 
by  the  commissioners  and  by  the  district  court, 
and  by  a  survey  approved  by  the  land-office, 
each  of  which  includes  the  land  in  controversy. 
The  explanation  of  this  is  that  while  the  origi- 
nal Mexican  grants,  which  were  duly  confirmed, 
surveyed  ana  patented,  were  in  the  main  for 
different  tracts  of  land,  they  have  been  found  to 
interfere  and  overlap  when  the  lines  of  each  are 
clearly  ascertained. 

The  defendants,  who  were  in  possession,  held 
under  a  grant  from  the'  Mexican  Government, 
dated  March  21,1840,  to  Teodoro  Arrel lanes  and 
Diego  Olivera,  of  the  Bancho  Guadeloupe,  and 
a  decree  of  the  District  Court  of  the  United 
States  for  California  confirming  that  claim  May 
12,  1857,  and  a  patent  from  the  United  States, 
dated  March  1, 1870. 

The  plaintiffs  asserted  title  under  a  grant  of 
the  Mexican  Government  of  December  29, 1844, 
to  Louis  Arrellanes  and  Eusides  Miguel  Ortega, 
of  the  Bancho  La  Punta  dc  la  Laguna,  which 
was  confirmed  in  the  district  court  May  2, 1854, 
and  on  which  a  patent  issued  October  2,  1878. 

If  this  were  all  it  would  seem  clear  that  de- 
fendants, being  in  possession  of  the  land  under 
the  older  patent  from  the  United  States,  and 
the  older  grant  from  the  Government  of  Mexico, 
the  judgment  of  the  circuit  court  in  their  favor 
should  be  confirmed.  To  this  view  of  the  mat- 
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ter  the  plaintiffs  assign  several  objections  as  er- 
rors, some  of  which  we  will  notice. 

1.  It  is  said  that  the  survey  on  which  plaint- 
iffs' patent  was  issued  was  approved  by  the  Sur- 
veyor-General January  29, 1861,  and  publica- 
tion of  it  under  the  Act  of  June  14, 1860,  was 
duly  made  in  February  and  March,  1861,  and 
as  no  objection  was  made  to  it,  it  became  final 
and  conclusive  at  that  time,  while  the  survey  on 
which  defendants'  patent  was  issued  was  ap- 
proved by  the  Surveyor-General  in  June,  1867. 

The  Act  of  Congress  of  June  14, 1860. 12  Stat  [593] 
at  L.,  88,  required  the  Surveyor-General, when- 
ever a  survey  of  a  confirmed  Mexican  grant  had 
been  approved  by  him,  to  make  a  publication  of 
the  survey  for  a  prescribed  time,  which  should 
be  held  to  be  nonce  to  everybody  of  what  it  in- 
cluded. Anyone  who  desired  to  contest  the  cor- 
rectness of  this  survey  could,  on  a  proper  appli- 
cation, have  it  removed  or  filed  in  the  District 
Court  of  the  United  States,  where  the  objection 
to  the  survey  should  be  heard  and  determined, 
and,  if  necessary,  corrected  by  anew  surveyor 
otherwise.   The  Act  then  declared  that  "The 

Elat  and  survey,  so  finally  determined  by  pub- 
cation,  order  or  decree,  as  the  case  may  be, 
shall  have  the  same  effect  and  validity  in  law  as 
if  a  patent  for  the  land  so  surveyed  had  been  is- 
sued by  the  United  States."  12  Stat,  at  L.,  84, 
sec.  5. 

Counsel  for  plaintiffs  have  argued  that  a  pa- 
tent from  the  United  States  is  final  and  conclu- 
sive on  everybody,  and  cannot  be  disputed  in  a 
court  of  law  as  to  the  title  it  confers. 

And  no  doubt,  where  the  patent  is  for  land 
of  which  the  government  had.  an  undisputed  ti- 
tle, the  proposition  is  generally  if  not  always 
true.  But  the  United  States,  in  dealing  with  the 
claimants  of  lands  under  Mexican  grants,  which 
had  come  into  the  political  control  of  our  gov- 
ernment by  the  Treaty  of  Mexico,  never  made 
pretense  that  it  was  the  owner  of  the  lands  so 
granted  by  Mexico.  When,  therefore,  guided 
by  the  action  of  the  tribunals  which  the  govern- 
ment had  established  to  pass  upon  the  validity 
of  these  alleged  grants,  it  issued  a  patent  to  the 
claimant,  it  was  in  the  nature  of  a  quitclaim — 
an  admission  that  the  rightful  ownership  had 
never  been  in  the  United  States,  but  at  the  time 
of  the  cession  it  had  passed  to  the  claimant,  or 
to  those  under  whom  he  claimed.   This  prind- 

Ele  has  been  more  than  once  clearly  announced 
i  this  court.  The  leading  cases  are  Beard  v. 
Federy,  8  Wall.,  478  [70  U.8.,XVin.,881;  flm- 
ehate  v.  BieeeU,  18  Wall.,  268  [85  U.  8.,  XXL. 
8891;  Miller  v.  Dale,  92  U.S.,  478  [XXHI.,7881. 

Such  a  patent  was,  therefore,  conclusive  only 
as  between  the  United  States  and  the  grantee, 
and  was  evidence  that,  as  to  them,  the  claimants 
had  established  the  validity  of  the  grant 

The  last  of  the  cases  above  cited  gives  the  his- 
tory of  the  Act  of  June  14, 1860,  and  holds  that 
the  effect  of  a  compliance  with  the  Act  is  lim- 
ited to  the  establishment  of  the  conformity  of  1 594 1 
the  survey  to  the  decree  of  confirmation, which 
fact  could  not  afterwards  be  dir  puted  by  anyone 
who,  under  that  Act,  had  opportunity  to  con- 
test it  before  the  district  court. 

We  do  not  think,  therefore, that  if  defendants' 
survey  and  patent  are  based  upon  a  superior 
Mexican  grant,  their  rights  are  concluded  by  the 
prior  survey  of  the  plaintiffs. 

2.  It  is  insisted  that  a  patent  was  issued  in 
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1866,  on  a  survey  of  the  Guadalupe  grant,  which 
did  not  include  the  land  in  controversy;  that 
this  action  terminated  the  authority  of  the  land- 
office  in  the  matter,  and  the  subsequent  survey 
and  patent  of  1870,  which  do  include  the  land, 
are  therefore,  void. 

It  is  not  necessary  to  decide  whether  the  re- 
fusal of  the  grantee  to  accept  the  patent  in  the 
present  case,  and  its  return  by  him  to  the  Com- 
missioner of  the  Land-Office,  who  ordered  a  new 
survey,  remove  the  objection  here  made, though 
it  is  not  easy  to  see  why  the  refusal  of  the  grantee 
to  accept  the  grant,  and  his  consent  to  the  return 
of  it  to  the  office,  before  intervening  rights  had 
accrued  to  anyone,  did  not  authorize  a  correc- 
tion of  any  defect  in  that  patent 

This  is  in  effect  what  was  done,  and  whether 
the  patent  of  1866  is  still  a  valid  patent,  oris  no 
longer  of  any  force,  cannot  affect  this  case.  If 
it  be  valid  as  to  the  land  covered  by  it,  that  does 
not  make  void  the  patent  of  1870  for  land  not 
covered  by  it 

If  the  conveyance  of  1866  passed  the  title  to 
the  claimant  of  a  part  of  the  land  covered  by 
his  confirmed  grant,  there  is  no  reason  why  an 
additional  patent  should  not  convey  the  remain- 
der when  the  proper  officer  became  satisfied  that 
the  first  did  not  convey  all  that  had  been  cod 
finned  to  claimant.  Nor  is  the  last  patent  ren- 
dered invalid  because,  in  addition  to  the  land 
not  conveyed  by  the  first  patent,  it  purports  to 
convey  also  what  was  already  patented. 

In  short,  it  is  but  the  common  case  of  a  grantor 
who,  having  failed  to  convey  what  he  was  bound 
to  convey,  makes  another  deed  to  correct  the 
wrong.  The  deeds  are  not  in  conflict.  If  the 
power  of  the  land-office  was  exhausted  by  the 
first  deed,  it  was  only  so  as  to  the  land  which  it 
included.  The  legal  title  to  that  alone  could 
pass  by  that  patent,  and  if  the  title  to  the  land 
now  in  question  remained  in  the  government, 
thepatent  of  1870  was  sufficient  to  convey  it 

We  think  the  error  is  not  well  assigned. 

The  only  other  assignment  which  requires  no- 
tice is, that  judgment  should  have  been  rendered 
for  plaintiffs  on  the  pleading. 

Plaintiffs  averred  that  they  were  the  owners 
of  a  certain  large  boundary  of  land.  That  held 
by  defendants  was  but  a  small  part  of  this.  De- 
fendants, by  their  answer,  did  not  set  out  their 
own  metes  and  bounds,  or  any  description  of 
what  they  held,  but  denied  that  plaintiffs  were 
the  owners  and  entitled  to  all  the  land  described 
in  the  complaint 

It  is  said  that  this  made  an  immaterial  issue, 
for  if  plaintiffs  owned  the  land  in  possession  of 
defendants,  it  was  not  necessary  to  prove  their 
ownership  of  what  lay  outside  of  that,  though 
claimed  in  their  petition. 

This  objection  was  not  made  in  the  case  be- 
fore the  circuit  court  The  case  was  submitted 
to  the  court,  which  found  all  the  facts  necessa- 
ry to  decide  the  question  of  title  to  the  land  held 
by  defendants.  We  think  it  is  too  late  to  raise 
this  technical  question  after  a  full  hearing  and 
finding  by  the  court  of  all  the  facts  pertinent  to 
the  case.  The  pleading  would  be  good  after  ver- 
dict Multo  fortiori  is  it  good  after  this  finding, 
and  on  appeal,  with  no  attempt  to  correct  it  In 
the  court  below. 

The  decree  of  the  Circuit  (hurt  it  afrmed. 
True oopy.  Test: 

Jamas  H.  McKenney,  Clerk,  Bop.  Court,  U.  8. 

See  IS  Ono. 


WILLIAM  8.  HOTT,  Appi 
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CHARLES  Q.  FR  ANCKLTN  AND  SUSAN 
S.  FRANCKLYN,  his  wife,  Appts., 

v. 

AM  ASA  SPRAGUE  n  al. 

(Bee  8.  C,  18  Otto,  mm.) 

Uee  of  property  of  deceased  to  carry  on  partner- 
ship  bueineee—legielative  power — investments 
by  guardian — manner  of  investment — acqui- 
escence. 

1.  Where  the  legal  representative  of  a  deceased 
partner  and  all  the  beneficiaries  of  the  estate,  con- 
sented to  the  continued  employment  of  the  partner- 
ship property  In  the  busfnees  of  the  partnership 
subsequently  carried  on  by  the  surviving  partners, 
they  ceased  to  have  a  lien  upon  the  property  as 
against  the  subsequent  creditors  of  the  concern. 

I.  The  Legislature  of  the  State  where  the  proper- 
ty was  situate,  had  power  to  peas  laws  for  the  ap- 
pointment of  guardians  of  the  property  of  non- 
resident infanta,  situate  In  that  State :  and  to  pre- 
scribe the  manner  In  which  such  guardians  shall  per- 
form their  duties  as  regards  the  care,  management 
Investment  and  disposal  of  such  property. 

8.  The  Legislature  may  pass  a  law  authorising  a 
guardian  to  Invest  the  property  of  his  ward  in  the 
capital  stock  of  a  corporation  engaged  in  manu- 
facturing, trading  or  financial  operations,  or  in  a 
particular  class  of  operations,  as  banking.  Insur- 
ance or  any  other  that  might  be  specified. 

4.  The  guardian  In  this  case  had  full  power  and 
authority  to  invest  the  said  Interest  in  the  capital 
stocks  or  the  corporations  referred  to  in  tho  opin- 
ion, and  having  done  so,  she  was  no  further  answer* 
able  therefor,  but  only  answerable  for  the  shares  of 
capital  stock  and  the  dividends  realised  thereon. 

5.  Where  such  minor,  after  be  came  of  age,  ac- 
quiesced in  such  Investment  be  cannot  maintain  a 
bill  to  disaffirm  such  Investment  and  for  an  account 
of  the  estate. 

[Nos.  517,  518.] 
Argued  Jan.  It,  IS,  14,  1881.   Decided  May  S, 
1881. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Rhode 
Island. 

The  case  is  fully  stated  by  the  court. 

Messrs.  James  McKeen,  Thos.  H.  Hubbard 
T.  T.  Crittenden,  Thomas  E.  SUUman,  Will- 
lam  Allen  Butler  and  George  F.  Corn- 
stock,  for  appellants: 

The  more  frequent  exercise  of  the  legislative 
power  in  authorizing  the  sale  of  lands  of  in- 
fants and  other  persons  under  disability,  for 
the  purpose  of  promoting  their  interests,  Is  up- 
held upon  the  ground  of  the  parental  or  tutela- 
ry power  of  the  Legislature,  as  parens  patriot. 

But  in  all  these  cases  the  courts,  in  sustain- 
ing this  doubtful  legislative  prerogative,  pro- 
ceeded upon  the  established  necessity  of  the 
case,  or  the  manifest  benefit  to  the  infant  or 
other  disqualified  person. 

WaUdns  v.  Holman,  16  Pet,  25;  Ward  v.X. 
E.  Screw  Co.,  1  Cliff.,  565;  and  see,  Cochran  v. 
Van  Surlay,  20  Wend.,  865;  Wilkinson  v.  Le- 
land,  2  Pet.,  627;  Davison  v.  Johonnot,  7  Met, 
888;  Dorsey  v.  Gilbert,  11  Gill.  &  J.,  87;  Leg- 
gett  v.  Hunter,  19  N.Y.,  445;  Snowhillv.  Snow- 
hill,  2  Green,  Ch.  (N.  J.),  20;  Spotewood  v.  Pen- 
dleton, 4  Call.  (Va.  Ct.  of  Appeals),  514;  Sohier 


Nora.— Partnership:  rtahts  and  powers  of  surviv- 
ingpartners.  See,  note  to  Moore  v.  Huntington,  84 
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t.  Hospital,  8  Cush.,  488;  Clarke  v.  Hayes,  9 
Gray,  526. 

But  in  the  present  case  the  infants  were  not 
citizens  of  the  State  or  residents  within  it,  or 
subject  to  its  laws  or  its  parental  or  tutelary 
power.  They  were  foreigners  to  its  -jurisdic- 
tion. Moreover,  it  was  not  even  made  to  ap- 
pear, by  any  evidence,  that  their  interests  would 
be  promoted  by  the  conversion  of  their  proper- 
ty, nor  was  such  the  fact. 

Whether,  therefore,  the  Resolution  of  March 
9,  1868,  is  regarded  as  a  usurpation  of  judicial 
power,  or  as  an  attempt  to  deal  with  and  dis- 
pose of  the  property  of  the  non-resident  infants, 
without  due  process  of  law,  it  was  wholly  inef- 
fectual and  void,  and  is  condemned  by  the 
highest  authorities. 

Sedg.,  Stat,  and  Const.  L.,  172;  opinion  of 
the  Justices  of  the  Superior  Court  of  N.  H.,  4 
N.  H.,  665-572;  Jones  v.  Perry,  10  Yerg.,  59; 
see,  opinion  of  Green,  J,  reviewing  the  cases 
and  distinguishing  Wilkinson  v.  Leiand  (supra), 
and  Rice  v.  Parkman,  16  Mass.,  826,  in  view  of 
the  peculiar  latitude  of  legislative  powers  under 
the  colonial  charter  of  R.  I.,  and  the  Constitu- 
tion of  Mass.;  Merrill  v.  Sherburne,  IN.  H., 
199;  Greenough  v.  Greenough,  11  Pa,,  489;  Pow- 
ers \.  Bergen,  6  N.  Y.,  858;  In  re  Picquet,  5 
Pick.,  65;  Lewis  v.  Webb,  8  Me.,  827;  Pryor  v. 
Downey,  50  Cal,  888. 

The  recent  case  of  Burke  v.  Bk.  (February, 
1880),  12  R.  I.,  518,  is  expressly  in  point  and, 
as  we  submit,  decisive  in  this  court  as  to  the  in- 
validity of  the  resolution. 

Time  does  not  run  against  complainants  thus 
situated  until  after  the  discovery  of  the  fraud  or 
illegality  complained  of. 

This  court  has  never  denied  relief  against  the 
fraudulent  or  wrongful  acts  of  guardians,  trust- 
ees, or  other  persons  standing  in  fiduciary  rela- 
tions to  infants,  because  of  mere  lapse  of  time 
or  delay  in  bringing  suit. 

Prevosl  v.  Orate,  6  Wheat,  481;  Michoudv. 
Oirod,  4  How. ,  508;  Meader  v.  Norton.U  Wall. , 
442  (78  U.  S.,  XX.,  184);  Hallett  v.  Collins,  10 
How.,  174;  Lee  v.  Brown  I  Ves.,  862;  Wedder- 
burn  v.  Wedderburv.,  2  Keen,  722;  Millar  v. 
Craig,  6  Beav.,  488;  Parker  v.  Bloxam,  20 
Beav.,  295;  St.  Albynv.  Harding,  27  Beav.  ,11; 
Worrell's  Appeal,  28  Pa.,  44;  Burrows  v.  Walls, 
6  DeGez,  McN.  &  G.,  288;  Goddenv.KimmeU, 
99  U.  8. ,  201  (XXV.  ,481);  Thomson  v.  Eastwood, 
L.  R.,  2  App.  Cas.,  215. 

Messrs.  Benj.  F.  Thurston,  Jos.  Tilling- 
hast  and  Chavrles  Hsu*,  for  appellees: 

The  bills  should  be  dismissed  because  of  fail- 
ure to  prove  fraud. 

Price  v.  Berrington,  7  Eng.  L.  &  Eq. ,  254; 
Fisher  v.  Boody,  1  Curt.,  206;  Mount  1  Vtmon 
Bk.  v.  Stone,  2  R.  I.,  129;  Ferraby  v.  Hobeon, 
2  Phil.  (22  Eng.  Ch.),  255;  OlaseoU  v.  Lang,  22 
Eng.  Ch.,  810;  Byre  v.  Potter,  15  How.,  42; 
Wilde  v.  Gibson,  1  H.  of  L.,605;  TiUinghastv. 
Champlin,  4  R.  I.,  178. 

The  General  Assembly  had  constitutional 
power  to  pass  the  resolution. 

Every  constitutional  objection  that  ingenuity 
could  devise  has  been  invoked  against  its  exer- 
cise. 

The  leading  case,  and  one  which  has  been 
more  generally  criticised  and  commented  upon 
in  all  the  later  cases,  but  which  has  withstood 
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all  attacks,  is  Bice  r.  Parkman,  16  Mass.,  826; 
which  decides  that  the  Legislature  has  power  to 
license  a  sale  of  real  estate  of  minors,  notwith- 
standing the  Legislature  has  delegated  the  same 
power  to  the  judicial  courts. 

In  re  Picquet,  5  Pick.,  64;  Davison  v.  Johon- 
not,  7  Met,  888;  Sohier  v.  Hospital,  8  Cu&h., 
488;  Clarke  v.  Hayes,  9  Gray,  428;  Cochran  v. 
VanSuHay,  20  Wend.,  865;  Powers  v.  Bergen, 
6  N.Y.,  858;  Thurston  v.  Thurston,  6  R.  I.  ,296; 
Lcggctt  v.  Hunter,  19  N.Y.,  468;  Williamson?. 
Berry,  8  How.,  495;  Snowhill  v.  Snowhitt,  2 
Green  (Ch.),  20;  Dorsey  v.  Gilbert,  11  Gill.  & 
J.,  87;  Bpotswood  v.  Pendleton,  4  Call.,  514; 
WatJdns  v.  Holtnan,  16  Pet,  68;  Mr. Comb  v. 
Gilkey,  29  Miss.,  146;  Mason  v.  Wait,  4  Scam., 
127;  Florentine  v.  Barton,  2  Wall.,  210  (69  U. 
8.,  XVII.,  788). 

The  next  two  cases  relate  to  special  enact- 
ments of  the  Rhode  Island  Legislature,  prior  to 
the  adoption  of  the  present  Constitution. 

Wilkinson  v.  Leiand,  2  Pet.,  627;  Ward  v. 
Screw  Co.,  1  Cliff.,  565. 

Neither  the  allegations  in  the  bills  of  com- 
plaint, nor  the  proof  in  support  of  the  allega- 
tions, are  sufficient  to  relieve  the  complainants 
from  the  effect  of  their  laches. 

Stearns*.  Page,  7  How.,  819;  Fishery.  Boody, 
1  Curt,  219;  Badger  v.  Badger,  2  Wall,  87(69 
U.  8.,  XVII.,  886). 

In  Upton  v.  Tribilcock,  91  U.  8.,  55  (XXTO., 
207),  the  party  seeking  to  rescind,  waited  some 
three  years.  The  court  says  that  "  The  princi- 
ple laid  down  in  the  charge  of  the  Judge,  that 
one  who  claims  to  have  been  drawn  into  a 
fraudulent  purchase  must  exercise  care  and 
vigilance  to  discover  the  fraud,  and  must  be 
prompt  in  repudiating  his  contract  on  the 
ground  of  such  fraud,  is  a  sound  one."  Thomas 
v.  Bartow,  48  N.  Y.,  198. 

Again;  "  If  he  is  not  held  to  be  bound  to 
know  and  accept  all  the  consequences  of  this 
connection,  he  certainly  is  bound  to  use  care 
and  attention  to  ascertain  his  position  and 
promptly  to  make  his  choice  of  retaining  it 
with  its  advantages  and  responsibilities,  or  of 
abandoning  it.  •  *  *  *  A  party  must  use 
reasonable  diligence  to  ascertain  the  facts.  Bu- 
ford  v.  Brown,  6  B.  Mon.,  558."  • 

And  again;  "Equity  will  not  assist  a  man 
whose  condition  is  attributable  only  to  the  want 
of  diligence  which  may  be  fairly  expected  from 
a  reasonable  person.  Duke  of  Beaufort  v.  Heald, 
12  CI.  &  F.,  248,  286. 

And  again,  "  Parties  who  are  shareholders 
and  claim  to  be  relieved  on  the  ground  of 
fraud,  must  act  with  the  utmost  diligence  and 
promptitude." 

Smith' a  Cose,  L.  R. ,  2  Ch.  Ap. ,  618;  Denton  v. 
MocNeil,  L.  R,  2  Eq.,  582;  Peel's  Case,  L.  R,  2 
Ch.  Ap.,  684;  Grymes  v.  Sanders,  98  U.  8.,  62 
(XXIII.  ,801),citing  Flint  v.  Wooden.9  Hare,622; 
Jennings  v.  Broughton,  5  DeGex.  M.  &  G.,  189; 
Lloyd  v.  Brewster,  4  Paige,  587;  R.  H.  Co.  v.  Row, 
24  Wend.,  74;  Minturn  v.  Main,  7 N.  Y.,  220;  7 
Rob.  Pr.,  ch.  25,  sec.  2,  p.  482;  Campbell  v.  Flem- 
ing, 1  Ad.  &  El.,  41;  Sued.  Vend.,  14th  ed.,  885; 
Diman  V.R.R.  Co.,5R.  I.,  180;  Lawrence's  Case, 
L.R.,2  Ch.  Ap.,424. 

The  complainants,  after  they  became  of  full 
age,  had  full  knowledge  of  all  the  material  facts 
on  which  they  base  their  claims  to  relief,  for 
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more  than  six  yean  before  the  filing  of  their 
Wis;  and  that  upon  the  authorities  which  we 
have  considered,  the  statute  is  a  complete  bar. 

See,  also,  Farnamr.  Brooks,  0  Pick.,  218, 247; 
Knot*.  Qj/e,  L  R,5H.  of  L.,  666;  Bk.  v.  Ban- 
id,  12 Pet,  82:  Broun  v.  Bvma  Vista  Co.,  96  U. 
8.,  157  (XXTV.,  422);  Wood  v.  Carpenter  (U.  8. 
8.  Ct),  2  Reporter,  227;  J*,  v.  Soma  (U.  8.  8. 
CU,  2  Reporter,  800. 

Hie  creditors'  rights  are  superior  to  the  com- 
plainants' claims. 

The  creditors,  and  Mr.  Chafee  as  their  repre- 
sentative, thus  stand  as  purchasers  of  this  prop- 
erty for  value,  and  cannot  be  affected  by  any 
secret  trusts,  equities  or  even  fraud,  if  any  ex- 
isted between  the  complainants  and  other  par- 
ties. 

[614]     2fr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

These  cases  come  up  on  appeal  from  the  de- 
crees of  the  Circuit  Court  for  the  District  of 
Rhode  Island  dismissing  the  complainants'  bills. 
One  of  the  bills  was  filed  by  William  8.  Hoyt 
and  the  other  by  Charles  O.  Francklyn  and 
8usan,  his  wife,  against  Amass  Sprague,  Will- 
iam Sprague,  individually,  and  as  guardian  of 
the  said  Hoyt  and  said  Susan;  Fanny  Sprague, 
widow  and  administratrix  of  Amasa  Sprague, 
senior;  Mary  Sprague,  widow  and  administra- 
trix of  William  Sprague,  senior,  and  formerly 
guardian  of  said  Hoyt  and  said  Susan;  The  A. 
<fc  W.  Sprague  Manufacturing  Company,  and 
Zechariah  Chafee,  assignee  of  said  company  for 
the  benefit  of  creditors,  etc.  The  general  object 
of  the  bills  is,  to  establish  a  lien  and  trust  in 
favor  of  the  complainants,  as  grandchildren  of 
William  Sprague,  senior,  against  the  property  of 
the  A.  AW.  Sprague  Manufacturing  Company, 
now  in  the  hands  of  Chaf  ee,  the  assignee,  each 
to  the  extent  of  one  twenty-fourth  part  of  the 
whole  property;  that  being  the  amount  of  their 
interest  in  the  property  of  the  former  firm  of 
A.  &  W.  Sprague,  which  was  transferred  to  the 
corporation  in  1866,  whilst  the  complainants 
were  infants,  in  fraud,  as  they  allege,  of  their 
rights. 

Many  charges  of  fraud  are  made  in  the  bills 
against  the  defendants,  amasa  Sprague  and 
William  Sprague,  who  carried  on  the  business  of 
the  firm  after  the  death  of  William  Sprague,  se- 
nior, in  1866,  in  connection  with  Byron  Sprague, 
until  1862,  and  after  that  by  themselves.  The 
cases  are  substantially  the  same  in  all  respects, 
and  will  be  considered  together. 

In  order  properly  to  understand  the  questions 
raised  it  will  be  necessary  to  take  a  summary 
view  of  the  facts. 

Amasa  Sprague  and  William  Sprague,  broth- 
.  era,  under  the  name  of  A.  AW.  Sprague,  carried 
l0lo]  on  the  manufacturing  business  in  Rhode  Island 
until  1848,  when  Amasa  died,  leaving  a  widow, 
Fanny  Sprague,  and  four  children,  two  sons 
and  two  daughters.  The  widow  took  out  letters 
of  administration  on  her  husband's  estate.  The 
value  of  the  partnership  property  at  that  time 
was  estimated  at  $100,000.  William  continued 
to  cany  on  the  business  with  the  Joint  capital, 
under  the  same  firm  name,  for  the  benefit  of 
himself  and  his  brother's  family,  for  thLleen 
years,  when,  on  the  12th  of  October,  1866,  he 
died,  leaving  a  widow,  Mary  Sprague,  a  son, 
Byron  Sprague,  and  four  grandchildren,  who 
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were  the  children  of  a  deceased  daughter,  Susan, 
and  her  husband,  Edwin  Hoyt,  of  the  City  of 
New  York.  These  children  were  at  that  time 
under  fourteen  years  of  age.  Their  names  were 
Sarah,  Susan  8.,  William  8.,  and  Edwin  Hoyt, 

rior.  Sarah  was  12;  Susan,  11;  and  William 
was  2  years  old  at  the  time  of  their  grand- 
father's death.  William  8.  Hoyt  is  the  complain- 
ant in  one  of  the  cases  now  under  consideration, 
and  Susan  S.  Hoyt,  now  wife  of  Charles  Q. 
Francklyn,  with  her  husband,  is  complainant 
in  the  other  case. 

William  Sprague  largely  extended  the  busi- 
ness of  the  firm,  so  that  when  he  died,  the  prop* 
erty,  real  and  personal,  was  estimated  at  about 
$8,000,000.  Shortly  before  his  death,  and  during 
his  last  illness,  he  took  into  partnership  with 
him,  evidently  for  the  purpose  of  continuing  the 
business  and  keeping  it  together,  his  own  son, 
Byron,  and  his  two  nephews,  Amasa  and  Will- 
iam, the  sons  of  his  deceased  brother  Amasa. 
The  terms  of  this  partnership,  or  the  interest 
which  the  young  men  were  to  have  in  it,  do  not 
appear.  They  continued,  after  William  Sprague, 
senior's,  death,  to  carry  on  the  business,  as  it 
had  previously  been  carried  on,  under  the  name 
of  A.  &  W.  Sprague,  without  making  a  settle- 
ment with  the  representatives  or  beneficiaries 
of  either  Amasa  Sprague's  or  William  Sprague's 
estate. 

William  Sprague,  senior,  left  no  will;  and  his 
widow,  Mary  Sprague,  took  out  letters  of  ad- 
ministration on  his  estate.  Whilst,  therefore, 
the  three  young  men,  Byron  Sprague,  Amasa 
Sprague  and  William  sprague,  as  surviving 
partners  of  William  Sprague,  senior,  carried  on 
the  business  of  the  firm  of  A.  A  W.  Sprague, 
the  persons  really  interested  were,  first,  the  two  [6161 
widows  and  administratrices,  Fanny  Sprague 
and  Mary  Sprague,  who  were  legally  entitled 
respectively,  by  right  of  administration,  to  the 
several  interests  of  Amasa  Sprague,  senior,  and 
William  Sprague.senior;  and  secondly.the  bene- 
ficiaries, or  distributees  of  the  estates  of  Amasa 
and  William  respectively,  namely:  the  widow 
and  four  children  of  Amasa  8prague,senior, 
and  the  widow  and  two  children  of  William 
Sprague,  senior,  one  of  the  latter,  Mrs.  Hoyt, 
being  deceased,  and  being  represented  by  her 
four  children. 

One  of  the  daughters  of  Amasa  Sprague  had 
been  settled  with  before  William's  death,  and 
the  other  shortly  afterwards,  by  her  brothers 

Eurchasing  her  Interest.  This  left  the  beneficial 
iterest  of  the  property  divisible  into  six  equal 
parts,  belonging  respectively  to  Fanny  Sprague. 
widow  of  Amasa,  and  her  two  sons,  Amasa  and 
William.and  Mary  Sprague, widow  of  William, 
her  son  Byron^and  the  children  of  her  daughter, 
Susan  Hoyt.  These  persons  were  all  of  age,  and 
otherwise  sui  juris,  except  the  Hoyt  children, 
and  were  all  able  to  consent,  and  did  consent, 
that  the  entire  partnership  estate  should  be  con- 
tinued in  the  business  of  the  firm  as  it  had  been 
before.  The  Hoyt  children,  of  course,  could 
not  give  any  such  consent.  They  resided  with 
their  father,  Edwin  Hoyt,  in  New  York,  who 
was  at  the  head  of  a  commission  house  in  that 
city  by  the  name  of  Hoyt.Bpragues  A  Co.  .which 
sold  on  commission  a  large  portion  of  the  goods 
manufactured  by  A.  A  W.  Sprague.  The  part- 
ners of  the  firm  were  associated  with  him.  Of 
course  he  must  have  been  well  acquainted  with 
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the  business  of  the  manufacturing  establish- 
ment, and  the  large  interest  which  his  children 
had  in  the  concern  must  have  insured  his  atten-' 
tion  to  its  management.  Dir.  Hoyt  consented 
to  and  approved  of  the  continuance  of  his  chil- 
dren's portion  in  the  business  of  the  partnership; 
and  his  natural  regard  for  their  interests,  in  con- 
nection with  his  opportunities  for  observation, 
preclude  the  presumption  that  such  continuance 
was  the  result  of  any  fraudulent  scheme.  Had 
any  such  scheme  been  in  contemplation  he  must 
[617]  have  detected  and  would  have  thwarted  it. 

In  addition  to  the  consent  and  acquiescence 
of  their  father,  was  that  of  their  property  guard- 
ian in  Rhode  Island.  On  the  9th  of  February, 
1857,  shortly  after  William  Sprague,  senior's, 
decease,  letters  of  guardianship  were  issued  by 
the  Probate  Court  of  the  Town  of  Warwick,  R. 
I.,  to  Mary  Sprague,  grandmother  of  the  Hoyt 
children,  on  the  property  of  said  children.  Mrs. 
Sprague  consented  that  both  her  own  interest  in 
the  estate  and  that  of  her  grandchildren  and 
wards  should  be  continued  in  the  partnership 
business.  At  that  time  (1857)  this  business  was 
no  doubt  regarded  by  most  persons  who  had  any 
acquaintance  with  it  as  highly  prosperous,  and 
an  investment  in  it  advantageous  ana  safe.  And 
whilst,  according  to  the  strict  rules  of  law, Mary 
Sprague  should  nave  drawn  out  the  children's 
share,  and  should  not  have  left  it  to  the  hazards 
of  trade,  it  may  be  said  in  her  excuse  that  she 
was  following  out  the  plan  of  her  husband,  who 
had  for  thirteen  years  induced  his  brother's 
widow  to  continue  the  interest  of  her  children 
in  the  concern,  and  had  thereby  greatly  increased 
their  inheritance.  At  all  events,  we  have  no 
evidence  that  Mary  Sprague  was  actuated  by 
any  other  than  the  most  worthy  motives  in  per- 
mitting everything  to  remain  in  the  business. 
Any  charge  of  fraud  against  her  cannot  be  en- 
tertained for  a  moment. 

The  business  was  conducted  without  change 
until  1862,  when  Byron  Sprague  sold  out  his 
interest  to  Amasa  and  William,  and  upon  an  ac- 
count taken  at  that  time  said  interest  was  val- 
ued at  $605,722.78,  which  amount  was  accord- 
ingly paid  to  him.  No  other  change  in  the  sit- 
uation of  the  parties  interested  took  place  until 
1865,  when  it  was  proposed  to  place  the  prop- 
erty of  A.  A  W.  Sprague  in  a  corporation,  or 
corporations,  charters  having  been  obtained 
from  the  Legislature  of  Rhode  Island  for  that 
purpose.  One  of  these  charters  was  passed  in 
Hay,  1862,  and  constituted  Byron  Sprague, 
William  Sprague  and  Amasa  Sprague  and  their 
associates,  successors  and  assigns,  a  body  corpo- 
rate and  politic  by  the  name  of  A.  &  W.  Sprague 
Manufacturing  Company,  with  a  capital  stock 
of  $1,000,000  to  be  divided  into  shares  of  $100 

In  view  of  such  proposed  corporate  organiza- 
tion, Mary  Sprague,  as  guardian  of  her  grand- 
children, and  Edwin  Hoyt,  their  father,  in  Jan- 
uary, 1868,  presented  a  petition  to  the  Legisla- 
[618]  ture  of  Rhode  Island,  in  which,  after  stating 
the  appointment  of  Mary  Sprague  as  the  guard- 
ian of  the  estate  of  said  minors,  and  their  inter- 
est in  the  property  of  A.  &  W.  Sprague,  they 
stated  that  they  deemed  it  advisable  to  invest 
the  same  in  such  corporations  as  should  be  or- 
ganized under  the  charters  previously  granted; 
and  they  asked  that  the  said  Mary  ,as  such  guard- 
ian, might  be  authorized  to  make  such  convey- 
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ance  as  would  be  necessary  to  that  end.  On  the 
9th  of  March,  1868  a  Joint  Resolution  of  the  Leg- 
islature was  pasaed.granting said  petition, which 
resolution  was  in  the  following  terms: 
"Resolution  authorizing  Mary  Sprague.of  War- 
wick, guardian,  to  make  conveyance  of  the 
interest  of  minors  in  and  to  the  property  of 
the  firm  of  A.  &  W.  Sprague. 
Upon  the  petition  of  Mary  Sprague,  of  War- 
wick, widow  of  William  Sprague,  late  of  War- 
wick, deceased,  and  of  Edwin  Hoyt,  of  the  City 
and  State  of  New  York,  representing  that  the 
said  Mary  is  guardian  of  the  estates  ;  and  the 
said  Edwin,  father  of  Edwin  Hoyt,  Jr.,  Susan 
S.  Hoyt,  Sarah  Hoyt,  and  William  S.  Hoytr 
minor  children  and  heirs-at-law  of  Susan  Hoyt, 
deceased,  and  praying,  for  certain  reasons, that 
the  said  Mary  may  be  authorized  and  empow- 
ered to  make  conveyance  in  her  said  capacity, 
of  all  the  right,  title  and  interest  of  said  minor 
children,  as  heirs-at-law  of  their  said  mother.in 
and  to  all  the  estate  and  property. real,  personal 
and  mixed,  now  held,  owned  and  managed  by 
the  firm  of  A.  &  W.  Sprague,  of  Providence : 
Voted  and  resolved;  that  the  prayer  of  said 
petition  be  and  the  same  is  hereby  granted;  and 
the  said  Mary  Sprague,  in  her  capacity  as  guard- 
ian of  the  estate  ofEdwin  Hoyt,  Jr.,  Susan  S. 
Hoyt,  Sarah  Hoyt  and  Wm.  S.  Hoyt,  is  hereby 
authorized  and  fully  empowered,  whenever  any 
corporation  or  corporations  shall  be  organized 
under  either  or  any  of  the  charters  heretofore 
granted  by  the  General  Assembly  of  this  State, 
and  conveyance  or  conveyances  shall  become 
necessary  to  vest  the  title  of  the  parties  interest- 
ed in  any  of  said  property  so  held,  owned  or 
managed  by  the  firm  of  A.  &  W.  Sprague,  in 
any  such  corporation  or  corporations,  to  make, 
execute,  seal,  acknowledge,  stamp  and  deliver 
all  and  any  such  conveyance  and  conveyances 
to  any  such  corporation  or  corporations  as  shall 
be  necessary  to  vest  the  right,  title  and  interest 
of  the  said  minors  in  and  to  said  property,  or 
any  portion  thereof,  in  any  such  corporation  or 
corporations;  and  that  any  such  conveyance 
or  conveyances  so  executed,  acknowledged, 
stamped  and  delivered,  shall  be  deemed  and 
held  as  valid  and  effectual  in  law  and  in  ecuity 
to  vest  the  title  of  said  minors  in  any  such  cor- 
poration or  corporations  as  though  the  same 
were  executed,  acknowledged,  stamped  and  de- 
livered by  said  minors  after  attaining  their  ma- 
jority. 

Provided,  That  before  the  delivery  of  any  such 
conveyance  or  conveyances,  the  said  Mary  shall 
have  executed  and  delivered  to  the  Court  of  Pro- 
bate of  Warwick  every  such  bond  or  bonds,  with 
herself  in  her  said  capacity,  and  said  Edwin 
Hoyt,  as  principals,  in  such  penal  sum  or  sums 
and  with  such  sureties  as  said  probate  court  shall 
require,  conditioned  for  the  investment  of  the 
amount  of  the  full  value  of  the  interests  of  said 
minors,  which  she  shall  then  be  about  to  con- 
vey in  the  capital  stock  of  any  such  corporation 
or  corporations  to  which  the  same  shall  be  con- 
veyed, in  the  names  and  for  the  use  and  benefit 
of  said  minors." 

Further,  in  view  of  the  proposed  corporate 
organization,  steps  were  taken  by  the  parties  In 
interest  to  ascertain  the  value  of  the  partnership 
assets,  and  the  relative  interest  of  each  share- 
holder. For  this  purpose  an  agreement  was 
entered  into  on  the  first  day  of  April,  1865,  be- 
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tween  all  the  parties,  Fanny  Spragae  signing 
individually  and  as  administratrix  of  Amasa 
Sprague;  Mary  Sprague  signing  individually 
and  as  administratrix  of  William  Sprague  and 
as  guardian  of  her  grandchildren;  and  the  other 
parties  signing  in  their  own  behalf:  by  which 
It  was  agreed  that  John  A.  Gardner  and  Benja- 
min F.  Thurston,  the  former  of  whom  had 
been  counsel  for  Amasa  Sprague  and  William 
Sprague,  and  the  latter  counsel  of  Mary  and 
Byron  Sprague,  should  be  and  they  were,  ap- 
pointed referees  to  examine  into  the  entire  assets 
and  property  of  the  firm,  and  to  ascertain  the 
value  thereof,  and  each  party's  interest  therein, 
and  should  make  report  of  the  result.  The  ref- 
erees accordingly  made  such  examination  and 
made  their  report  on  the  1st  day  of  July,  1866, 
by  which  they  reported  and  found,  that  the 
cash  value  of  the  entire  estate,  exclusive  of  the 
Quidnick  factory  (which  was  estimated  by  it- 
self, and  was  transferred  to  a  separate  corpora- 
tion)—was   $6,782,906  69 

That  there  were  liabilities  to 

amount  of    2,871,921  79 

Leaving  the  net  value  of  the  es- 
tate equal  to   8,860,984  90 

[620]  And  after  adjusting  the  accounts 
of  the  parties  they  found 

Mary  Sprague's  interest  was   624,984  69 

Fanny  Sprague's  interest   626,511  69 

William  Sprague's  interest.   978,867  42 

Amasa  Sprague's  interest   978,867  42 

Mary  Sprague,  guardian  of  the 

children  of  Susan  Hoyt. . .      662,768  68 
Due  to  Mary  Sprague,  as  ad- 
ministratrix of  her  husband, 
on  account  of  a  dividend. .      164,260  26 


Making  a  total  of   $4,026,286  16 

This  amount  formed  the  capital  stock  of  the 
corporation  subsequently  organized,  and  was 
represented  by  the  nominal  capital  of  $1,000,000 
making  each  share  equal  to  over  $402.  The 
proportions  of  William  and  Amasa  were  larger 
than  the  others,  because  they  had  purchased  the 
share  of  Byron. 

The  referees  also  found  due  from  the  firm  to 
Mary  Sprague, as  guardian  of  the  Hoyt  children, 
the  sum  of  $188,888.88,  explained  to  have  been 
a  balance  credited  to  them  to  equal  what  the 
two  families  in  Rhode  Island  had  drawn  out  of 
the  concern  for  current  expenses. 

The  Quidnick  property,  which,  as  before 
stated,  was  kept  separate  from  the  rest  on  ac- 
count of  other  persons  being  interested  therein, 
was  appraised  m  the  same  way  as  the  A.  &  W. 
3prague  property,  for  the  purpose  of  being 
transferred  to  a  distinct  corporation.  The  inter- 
est of  the  Hoyt  children  therein  was  appraised 
at  $68,858.28. 

The  appraisement  having  been  completed, 
Mary  Sprague,  as  guardian  of  the  Hoyt  chil- 
dren, on  the  5th  of  August,  1865,  aftervadver- 
tising  her  intent  so  to  do,  presented  her  bond  to 
the  Probate  Court  of  Warwick  for  approval,  as 
required  by  the  Joint  Resolution  of  March  9, 
1868,  and  prayed  authority  from  the  court  to 
transfer  the  interest  of  her  wards  to  the  A.  & 
W.  Sprague  Manufacturing  Company,  as  au- 
thorized by  said  Resolution;  and  also  prayed 
Hke  authority  to  transfer  the  interest  of  the 
minors  in  the  Quidnick  property  to  the  Quid- 
nick Manufacturing  Company. 
See  18  Otto. 


A  decree  was  made  granting  the  prayers  of 

thepetition  and  conferring  the  powers  desired. 

Thereupon,  on  the  9th  day  of  August,  1865, 
all  the  parties  in  interest  joined  in  a  conveyance 
of  the  entire  partnership  property  of  the  firm  of 
A.  &  W.  Sprague  to  the  A.  &W.  Sprague  Man- 
ufacturing Company;  and  the  property  of  the 
Quidnick  firm  to  the  Quidnick  Manufacturing 
Company;  and  each  party  became  entitled  to- 
their  several  proportions  of  the  shares  of  capital 
stock  in  those  companies  respectively.  In  exe- 
cuting the  deed  of  conveyance  Mary  Sprague 
signed  in  her  individual  capacity,  as  adminis- 
tratrix of  her  husband's  estate,  and  as  guardian 
of  the  Hoyt  children. 

In  the  August  Term,  1866,  of  the  Probate- 
Court  of  Warwick,  appraisers  were  appointed 
to  take  an  inventory  and  appraisement  of  the 

{>ropertv  of  the  several  wares  of  Mary  Sprague 
n  her  hands,  and  they  performed  their  duty, 
and  said  inventories,  verified  by  the  oath  of 
Mary  Sprague,  were  filed  and  recorded,  after  be- 
ing passed  upon  by  the  court.  They  amounted 
to  the  sum  of  $251,447.08  each.  That  of  Will- 
iam 8.  Hoyt  was  composed  of  the  following 
items,  namely: 

122  shares  Nat  B'k  of  Commerce. .  $6,222  00 

1  U.  8.  6-per-centbond   108  09 

2  N.  Y.,  Prov.  &  Boston  RR  Bond, 

$950   1,900  00 

489  shares  A.  &  W.  Sprague  MT 

Co.,  402,  5,225   176,707  82 

128  shares  Quidnick  Co.,  stock,  165, 

218   19,091  20 

Cash   884  28 


[621] 


$204,868  75 

Dividend  due  from  A.&W.  Sprague 
as  cash,  March  81,  1865,  with 
interest  from  that  date   47,088  8ft 

251,447  08 

The  others  were  nearly  identical  with  this. 

The  dividend  of  $47,088.88  was  William  8. 
Hoyt's  one-fourth  part  of  the  sum  of  $188,888.- 
88,  awarded  to  the  Hoyt  children  as  an  offset 
to  the  sums  drawn  out  by  the  Rhode  Island 
families  for  current  expenses. 

At  the  same  term  Mary  Sprague  presented  an 
account  as  guardian  of  each  ward,  which  be- 
ing verified,  and  due  notice  having  been  pub- 
lished, was  received  and  allowed  by  the  court, 
and  ordered  to  be  recorded. 

Sarah  Hoyt  having  now  arrived  at  full  age,, 
received  the  amount  of  her  interest  and  gave  an 
acquittance  for  the  same.  [622] 

At  the  same  term  of  the  court,  on  the  petition 
of  Mary  Sprague,  and  her  resignation  of  the 
guardianship  of  the  three  remaining  minors, 
and  on  the  written  application  of  Edwin  Hoyt, 
anfl  due  notice  given,  Mary  Sprague  was  dis- 
charged from  tine  guardianship,  and  William 
Sprague  was  appointed  guardian  in  her  stead. 
The  same  appraisers  were  appointed  to  make 
an  inventory  and  appraisement  of  the  property 
of  each  ward  in  the  bands  of  William  Sprague, 
guardian ;  and  such  inventory  and  appraisement 
were  duly  made,  filed  and  recorded;  showing 
that  the  estate  of  William  S.  Hoyt  amounted, 
on  the  first  day  of  September,  1866,  to  the  sum 
of  $255,885.04,  consisting  of  the  items  before 
mentioned,  with  the  addition  of  another  divi- 
dend of  the  companies. 
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Supreme  Court  of  the  United  States. 


Oct.  Teem, 


[623] 


The  estate  of  Susan  S.  Hoyt  amounted  to 
About  the  same  sum. 

Susan  S.  Hoyt  came  of  age  in  October,  1866, 
And  William  8.  Hoyt  in  January,  1868;  and 
Susan  married  Charles  O.  Francklyn  in  1869. 

The  evidence  in  the  case  exhibits  several  an- 
nual accounts  rendered  by  William  Sprague,  as 
guardian  to  the  complainant  W.  8.  Hoyt,  after 
he  came  of  age,  in  1870,  1871, 1872  and  1878. 
These  accounts  show  on  the  credit  side  the 
money  due  and  accruing  to  the  complainant, 
Including  the  sum  of  $47,088.88  before  men- 
tioned, and  the  dividends  made  from  time  to 
time  on  the  stocks  of  the  A.  &  W.  Sprague 
Manufacturing  Company,  the  Quidnick  Manu- 
facturing Co.,  and  on  the  bank  and  other  stocks 
in  the  guardian's  hands.  On  the  debit  side  they 
show  the  moneys  drawn  by  and  paid  to  the 
complainant,  amounting,  from  the  date  of  Mr. 
Sprague's  appointment  as  guardian  in  1866,  to 
October  81,  1870,  to  the  sum  of  $5,282.46: 

thence  to  Oct.,  1871  $8,606  72 

"     to  Oct.,  1872  18,600  00 

"     to  Oct.,  1878   6.000  00 

Leaving  a  balance  still  in  the  guardian's  hands 
of  $68,006.18,  besides  the  stocks  and  bonds 
forming  the  corpus  of  the  estate  fn  ward. 

William  8.  Hoyt,  some  time  in  1878.  received 
his  stocks  and  interest  in  the  Quidnick  Com- 
pany, and  makes  no  complaint  in  regard  to  the 
same. 

A  number  of  letters  of  the  complainant,  asking 
for,  and  acknowledging  the  receipt  of  money 
from  his  guardian,  after  coming  of  age,  were 
put  in  evidence.  One  of  these,  dated  Novem- 
ber 9,  1870,  was  directed  to  Mr.  Greene,  book- 
keeper of  the  A.  &  W.  Sprague  Manfg.  Co., 
asking  for  a  memorandum  of  the  bank  stock, 
shares,  and  whatever  there  might  be  belonging 
to  him.  In  his  testimony  the  complainant  states 
that  this  information  was  furnished  to  him.  A 
similar  statement  had  been  furnished  to  Mrs. 
Francklyn  in  March  of  the  same  year;  and  an- 
imal accounts  were  rendered  to  her  from  Oc- 
tober, 1869,  to  October,  1878. 

In  the  fall  of  1878,  Hoyt,  8pragues  &  Co., 
and  the  A.  &  W.  Sprague  Manufacturing  Com- 
pany suspended  payment,  and  the  latter,  by  deed 
of  assignment,  dated  Nov.  1,  1878,  assigned  to 
Zechanah  Chafee  all  its  property,  in  trust  for 
the  benefit  of  creditors— m  which  deed  Amasa 
and  William  Sprague,  and  Fanny  and  Mary 
Sprague  also  joined.  In  April,  1874  a  more 
full  assignment  was  made. 

The  bills  in  this  case  were  filed  in  June  and 
July,  1875,  and  their  general  object  has  already 
been  stated.  They  respectively  state  most  of 
the  facts  of  which  the  foregoing  is  an  outline; 
but  interlarded  with  reiterated  charges  of  fraud- 
ulent design  and  concealment  on  the  part  of  the 
Spragues;  whereby,  as  is  alleged, the  complain- 
ants were  kept  in  ignorance  of  their  rights  and 
of  the  state  of  their  property,  and  the  trans- 
formations under  which  it  went,  until  shortly 
before  the  filing  of  the  bill. 

The  defendants  se/erally  answered  the  bills, 
denying  all  fraudulent  motives  and  any  inten- 
tional concealment;  averring  that  they  acted 
according  to  their  best  judgment  as  to  what 
was  for  toe  interest  of  all  the  parties  interested 
in  the  estate;  insisting  upon  the  legal  validity 
of  their  proceedings  respectively,  and  especially 
of  the  transfer  of  the  minors'  interest  to  the  cor- 
190 


porations;  setting  up  the  laches  and  acquiescence 
of  the  complainants,  and  pleading  the  Statute  of 
Limitations  to  the  relief  sought  by  the  bill 

The  first  question  to  be  determined  is,  the 
nature  of  the  complainant's  rights,  with  regard 
to  the  partnership  effects  of  A.  &  W.  Sprague  1 6,4  J 
in  1866,  at  the  time  when  the  property  was 
transferred  to  the  A.  &  W.  Sprague  Manufact- 
uring Company. 

At  the  death  of  William  Sprague,  senior,  in 
1856,  there  is  no  doubt  that  each  party  in  inter- 
est was  entitled  to  call  for  a  liquidation  and  set- 
tlement of  the  partnership  affairs  and  a  division 
of  the  surplus  property,  and  had  a  lien  on  the 
entire  property  and  effects  for  that  purpose. 
In  the  real  estate  and  corporal  chattels  they 
were  tenants  in  common  with  the  surviving 
and  over  the  entire  property,  inclua- 
r  the  credits  and  other  assets,  they  had  the  lien 
erred  to,  which  they  had  a  right  to  enforce 
at  once  if  the  surviving  partners  refused  to 
make  a  settlement.  These  partners  had  the 
right  of  possession,  and,  in  the  choses  in  action, 
the  right  of  property,  to  enable  them  to  settle 
up  the  concern.  But  these  rights  of  survivor- 
ship were  subordinate  to  the  lien  of  those  ben- 
eficially interested,  who,  thereby,  had  aright  to 
enforce  the  due  appropriation  of  the  partner- 
ship effects. 

But  who  were  the  parties  beneficially  inter- 
ested in  this  case?  Primarily,  the  personal  rep- 
resentatives of  Amasa  Sprague,  senior,  and 
William  Sprague,  senior,  namely:  the  two  wid- 
ows, Fanny  Sprague  and  Mary  Sprague,  ad- 
ministratrices respectively  of  the  estates  of  Am- 
asa'and  William.  The  ultimate  beneficiaries 
could  only  reach  the  property  through  them. 
If  they  abused  their  trust  they  would  be  liable 
to  then*  respective  cestui*  que  trust.  They  had 
the  power,  if  they  saw  fit,  unless  restrained  by 
their  beneficiaries,  to  allow  the  estates  of  their 
deceased  intestates  to  be  continued  in  the  busi- 
ness of  the  partnership;  and  if  it  was  continued 
by  their  allowance  and  consent,  the  property 
became  liable  to  the  partnership  debts  subse- 
quently incurred  as  well  as  to  prior  debts;  but 
with  this  qualification,  that  the  property  which 
remained  unchanged  was  still  subject  to  the 
partnership  lien  in  preference  to  after-incurred 
debts;  whilst  new  property  which,  in  the  course 
of  business,  took  the  place  of  the  old,  was  not 
subject  to  said  lien  in  preference  to  such  debts. 

This  seems  to  be  the  result  of  the  cases,  though 
they  are  apparently  somewhat  in  conflict.  A 
cursory  reading  of  the  opinion  in  Bkipp  v.  Ear- 
wood  (1747)  2  Swanst,  586,  and  Lord  Hard-  ,825] 
wicke's  opinion  in  the  same  case  on  appeal,  1 
West  v.  Bkipp,  1  Ves.,  Sr.,  289,  and  the  opin- 
ions in  Btocken  v.Dawson,9  Beav.  ,289,  and  same 
case  on  appeal,17  L.  J.,  Ch.  282,  would  lead  to 
the  conclusion  that  the  executor's  lien  in  such 
cases  attaches  to  the.  whole  property,  as  well 
that  newly  acquired  as  that  which  remains  of 
what  was  in  existence  at  the  testator's  or  intes- 
tate's decease.  But  this  is  inconsistent  with  the 
decisions  in  Nerot  v.  Burnand,  4  Buss.  ,247,  and 
Payne  v.  Hornby,  25  Beav.  ,280,  Payn  v.  Horn- 
by, 4  Jur.  (N.  S.V446,  which  hold  that  where  the 
business  is  carried  on  with  the  consent  of  the 
out-going  partner,  or  the  representative  of  the 
deceased  partner,  debts  incurred  during  that  pe- 
riod have  a  preference  over  the  partnership  lien 
upon  all  newly  acquired  property.  Acompari- 
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son  of  the  cases  will  show  that  the  rule  laid 
down  by  Lords  Hardwicke  and  Cottenham  in 
West  v.  Skipp  and  Btockm  v.  Dawson,  was  ap- 
plied by  them  to  cases  in  which  the  property  of 
the  retiring  or  deceased  partner  was  used  in  the 
business  against  the  will,  or  without  the  con- 
sent, of  the  persons  entitled  thereto.  The  law 
is  laid  down  with  much  accuracy  in  the  last 
edition  of  Lindleyon  Partnership,  pp.  700-702, 
where  it  is  said:  "  Whilst  the  partnership  lasts, 
the  lien  attaches  to  everything  that  can  be  con- 
sidered partnership  property,  and  is  not,  there- 
fore, lost  by  the  substitution  of  new  stock  for 
old.  Further,  on  the  death  or  bankruptcy  of  a 
partner,  his  lien  continues  in  favor  of  his  repre- 
sentatives or  assignees,  and  does  not  terminate 
until  his  share  has  been  ascertained  and  pro- 
vided for  by  the  other  partners.  But  after  the 
partnership  is  dissolved,  the  lien  is  confined  to 
what  was  partnership  property  at  the  time  of 
the  dissolution,  and  does  not  extend  to  what 
may  have  been  subsequently  acquired  by  the 
persons  who  continue  to  carry  on  the  business." 

Sir  John  Romilly,  in  giving  judgment  in 
Payn  v.  Hornby,  cited  above,  after  admitting 
that,  by  a  mortgage  of  his  stock  in  trade,  a  man 
might  bind  after-acquired  property,  as  to  which 
see  Holroyd  v.MarsliaU,\QYi.  L.Cas.,  191,  said: 
"  But  on  the  death  of  a  partner  the  case  is  alto- 
gether different.  There  is,  as  Lord  Eldon  very  ac- 
curately expresses  it, '  a  quasi  lien;'  there  is,  in 
point  of  fact,  only  a  right  to  the  specific  property. 
The  executors  of  the  deceased  partner  are  joint 
tenants  with  the  surviving  partners,  and  accord- 
[626]  ingly  they  are  entitled  to  require  the  surviving 
partners  to  do  one  of  two  things — either  to  wind 
up  the  partnership  business  at  once,  or  to  fix  the 
value  of  the  testator's  property  and  secure  pay- 
ment of  the  amount.  *  *  If  the  executors  do  not 
apply  for  a  receiver,  but  simply  file  a  bill  for  the 
winding  up  of  the  partnership,  I  apprehend  that 
the  new  stock  which  has  been  acquired  during 
the  time  that  the  business  has  been  carried  on 
by  the  surviving  partner  belongs,  in  the  first 

Elace,  to  the  creditors  who  have  been  created 
y  such  subsequent  dealings,  and  not  to  the 
creditors  of  the  old  partnership;  and  that  it  is 
the  duty  of  the  executors,  if  they  wish  to  pre- 
vent any  dealings  with  the  stock,  to  come  at 
once  to  this  court  for  the  appointment  of  a  re- 
ceiver, otherwise  they,  in  fact,  sanction  the 
commission  of  a  fraud,  by  leading  the  subse- 
quent creditors  to  believe  that  they  are  dealing 
with  a  person  who  is  liable  out  of  his  stock  in 
trade  to  discharge  their  debts."  4  Jur.  (N.  8.), 
446. 

These  remarks  of  the  Master  of  the  Rolls  have 
respect  to  the  rights  of  creditors.  As  between 
the  surviving  partners  themselves  and  the  rep- 
resentatives of  the  deceased  partner,  the  lien  of 
the  latter  will  extend  to  after-acquired  property 
resulting  from  the  employment  of  the  partner- 
ship stock,  so  as  to  entitle  them,  at  their  option, 
either  to  demand  a  share  of  the  profits,  or  in- 
terest on  the  value  of  the  decedent  s  share  at  the 
time  of  his  death;  unless  the  transactions  be- 
tween them  have  been  such  as  to  indicate  a  sale 
of  the  deceased  partner's  share  to  the  survivors. 
A  sale,  however,  can  hardly  be  inferred  where 
no  steps  have  been  taken  to  ascertain  the  value 
of  the  share. 

Recurring  now  to  the  circumstances  of  the 
ease  before  us  and  the  proceedings  of  the  par- 
flee  18  Orro. 


ties,  we  find  that  the  legal  representatives  of  the 
deceased  partners,  and  all  the  beneficiaries  of 
the  two  estates  who  were  in  law  capable  of  act- 
ing, entirely  acquiesced  in,  and  consented  to, 
the  continued  employment  of  the  partnership 
property  in  the  business  of  the  partnership  sub- 
sequently carried  on  by  the  surviving  partners; 
ana  this  state  of  things  continued  for  the  eight 
or  nine  years  that  intervened  between  the  death 
of  William  Sprague,  senior,  and  the  transfer  of 
the  property  to  the  corporations.  And  as  to 
the  share  of  the  Hoyt  children,  it  was  not  only 
consented  to  by  Mary  Sprague  as  administratrix 
of  her  deceased  husband's  estate,  but  as  guard- 
ian of  the  property  of  the  said  children.  1627] 

It  seems  to  have  been  an  understood  thing 
between  all  the  parties,  from  the  beginning,  that, 
without  any  formal  settlement  of  the  estates  of 
Amass  and  William  Sprague,  senior,  the  several 
beneficiaries  entitled  to  distribution  should  be 
and  were  considered  as  interested  in  the  com- 
mon partnership  property  in  the  proportional 
amount  of  their  beneficial  interest.  The  active 
partners  represented  their  own  respective  shares. 
Mary  Sprague  as  administratrix  and  as  guard- 
ian of  the  Hoyt  children  represented  her  own 
share  and  theirs  It  is  objected  to  her  that  she 
omitted  to  file  any  inventory  or  account;  but  as 
there  was  no  difficulty  or  dispute  between  the 
parties  in  interest  as  to  the  extent  of  the  several 
shares,  there  was  no  imperative  necessity  of  pre- 
senting accounts  to  the  probate  court  as  long 
as  it  was  deemed  expedient  to  continue  all  the 
property  in  the  joint  business.  An  inventory 
could  settle  nothing,  because  the  property  in 
which  all  were  equally  interested  was  constantly 
changing,  and  an  account  would  have  had  no 
practical  value,  because  no  immediate  settle- 
ment of  the  estate  was  proposed.  The  cardinal 
question,  so  far  as  these  cases  are  concerned, 
was  that  which  related  to  continuing  the  shares 
of  the  minors  in  the  concern,  and  keeping  the 
property  together.  Conceding  that  to  have  been 
the  proper  course  to  take,  the  omission  on  the 
part  of  Mary  Sprague  to  exhibit  the  accounts 
prescribed  by  statute  cannot  be  regarded  in  the 
same  light  as  it  would  have  been  if  she  had  had 
possession  of  the  property  and  was  devoting  it 
to  her  own  use.  It  may  have  been  unwise,  but, 
under  the  circumstances,  it  can  furnish  no  evi- 
dence of  want  of  good  faith,  or  a  desire  to  do 
other  than  the  best  that  could  be  done  for  the 
interests  of  her  grandchildren  and  wards. 

And  as  to  the  question  of  fraud,  we  may  at 
once  state,  that  we  entirely  agree  with  the  court 
below,  that  the  case  furnishes  no  evidence  to 
sustain  that  charge,  either  as  against  Mary 
Sprague  or  any  of  the  other  parties  concerned. 
They  may  have  judged  unwisely,  but  we  see  no 
ground  for  believing  that  they  were  actuated  by 
any  desire  to  cheat  or  defraud  the  children  of 
Susan  Hoyt  oy.  of  anything  that  justly  belonged 
to  them  We  are  sure  that  such  a  thought  could 
not  be  attributed  to  their  grandmother,  and  we 
have  no  evidence  to  believe  that  it  was  ever  en- 
tertained by  Amasa  Sprague  or  William  Sprague. 
We  must  regard  the  decision  of  Mrs.  Sprague, 
and  of  Edwin  Hoyt,  the  father,  to  keep  the 
property  of  the  children  in  the  concern,  as  an 
error  of  judgment  only,  rather  than  as  the  re-  1 628 1 
suit  of  any  design  or  intent  to  defraud.  We 
may  well  conceive  that  the  supposed  wishes  of 
William  Sprague,  senior,  who,  by  bis  energy 
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and  talent,  bad  created  the  estate,  and  who  had 
persis  tently  kept  it  together  as  a  common  prop- 
erty fc.  *he  equal  benefit  of  his  brother's  family 
and  himself,  had  great  weight  with  Mrs.  Sprague 
and  her  son-in-law,  as  well  as  with  the  surviv- 
ing partners,  in  leading  them  to  adopt  the  con- 
clusion they  did.  And  for  many  years  the  result 
seemed  to  justify  the  conclusion  to  which  they 
came. 

But  whatever  may  have  been  the  responsibil- 
ity which  Mary  Sprague,  as  administratrix  and 
guardian  assumed,  it  cannot  be  doubted  that  she 
had  the  power  to  keep  the  property  in  the  busi- 
ness, for  it  was  subject  to  her  disposal.  And  as 
it  was  kept  in  the  business  by  her  consent  and 
allowance,  she  ceased  to  have  a  lien  upon  the 
property  as  against  subsequent  creditors  of  the 
concern.  And,  as  she  in  her  representative  ca- 
pacity ceased  to  have  such  lien,  it  is  difficult  to 
see  how  the  minors  -themselves,  when  they  ar- 
rived at  full  age,  could  have  any  such  1  ien.what- 
ever  remedy  they  may  have  had  against  Mary 
Sprague.  If  the  ultimate  beneficiaries  of  a  de- 
ceased partner's  estate  could  thus  revive  a  lien 
which  has  become  extinguished  as  against  cred- 
itors, there  would  be  little  safety  in  dealing  with 
commercial  partnerships,  in  which  any  partner 
has  ever  died. 

This  consideration  is  conclusive  against  the 
claim  made  by  the  bills  to  be  paid  out  of  the  as- 
sets in  the  hands  of  Chafee,  the  trustee,  in  pref- 
erence to,  or  even  pari  passu  with  the  creditors 
of  the  corporation.  For  where  the  representa- 
tive of  a  deceased  partner  allows  the  interest  of 
his  decedent  to  be  used  in  the  business  by  the 
surviving  partner,  and  thereby  loses  bis  lien 
upon  the  partnership  property,  he  does  not 
thereby  become  a  creditor  of  the  new  firm,  and 
cannot  come  into  concourse  with  the  creditors 
thereof;  but  the  property  of  the  firm  is  first  sub- 
ject to  the  claims  of  such  creditors,  and  after 
they  are  satisfied,  the  representative's  right  to 
1 629]  nave  an  account  against  the  surviving  partner 
remains  as  before. 

But  whilst  the  rights  of  creditors  are  thus  pro- 
tected against  the  lien  of  a  deceased  partner's 
representatives,  who  have  consented  to  the  con- 
tinuance of  the  business  without  a  settlement, 
the  beneficiaries  standing  behind  those  repre- 
sentatives are  entitled  to  call  them  to  an  account 
for  the  manner  in  which  they  have  dealt  with 
the  estate.  And  where,  as  in  this  case,  they  de- 
part from  the  ordinary  mode  prescribed  by  law, 
and  expose  the  property  to  the  hazards  of  trade, 
they  run  the  risk  oi  making  themselves  answer- 
able for  any  loss  that  may  occur.  In  the  pres- 
ent case,  however,  we  have  no  evidence  that 
loss  occurred  during  the  period  under  consider- 
ation. The  estimated  cash  value  of  the  minors' 
share  of  the  property  on  the  81st  of  March, 1865, 
as  appeared  by  the  appraisement  then  made, 

was  $652,758  68 

Allowance  to  offset  family  ex- 
penses of  the  other  parties. . .    188,888  88 
Interest  in  Quidnick  property,  in- 
cluding E.  Hoyt's  curtesy. . .    116,112  98 


Total   $257,206  24 

As  gold  was  then  150,  the  specie  value  of  this 
total  would  be  $688,187.26.  No  satisfactory 
proof  has  been  adduced  to  show  that  this 
amount  was  not  fully  equal  to  what  the  interest 
of  the  minora  ought  to  have  been,  in  view  of 


the  value  of  the  estate  in  1866,  at  the  time  of 
William  Sprague,  senior's,  decease. 

Up  to  the  time  of  organizing  the  corporations, 
therefore,  and  the  transfer  of  the  property  there- 
to, we  have  no  evidence  that  any  loss  or  dimi- 
nution of  value  had  occurred. 

Still,  if  the  matter  stood  there,  the  defendants, 
or  at  least  Mary  Sprague,  might  be  called  upon 
to  render  an  account,  and  to  show  by  affirma- 
tive proof,  that  all  the  property  which  came 
into  her  hands  as  administratrix,  or  guardian, 
for  the  use  and  benefit  of  her  daughter  Susan's 
children  was  forthcoming  and  ready  to  be  paid 
over  to  them.  It  is  necessary,  therefore,  to  take 
into  view  what  occurred  in  1865  and  afterwards, 
in  relation  to  the  disposition  made  of  the  prop- 
erty to  the  corporations  before  referred  to,  and 
to  the  conduct  of  the  complainants  after  com- 
ing of  age,  in  order  to  determine  whether  they  1 630] 
are  entitled  to  any  portion  of  the  relief  sought 
by  the  bills. 

It  is  contended  by  the  defendants  *hat  the  au- 
thority given  to  Mary  Sprague,  as  guardian  of 
the  Hoyt  children,  by  the  Joint  Resolution  of 
1868,  to  transfer  all  the  property  of  her  wards 
to  the  corporations  indicated,  was  a  complete 
justification  for  her  acts  in  that  behalf;  and  re- 
leases her  from  all  further  obligation  except  that 
of  accounting  for  the  shares  of  capital  stock  re- 
ceived therefor  and  any  dividends  accruing 
thereon  whilst  in  her  possession. 

It  is  contended  by  the  defendants,  secondly, 
that  the  complainants,  after  coming  of  age,  had 
so  long  acquiesced  in  the  arrangements  made 
in  1865,  before  bringing  suit  or  taking  any  steps 
to  set  them  aside,  that  they  are  now  precluded 
by  their  own  laches  and  by  the  lapse  of  time 
from  having  the  relief  which  they  seek. 

Aa  to  the  first  point,  it  seems  to  be  beyond 
doubt,  that  if  the  Legislature  had  the  power  to 
pass  the  Resolution  referred  to,  it  was  a  com- 
plete authority  and  justification  for  the  convey- 
ance by  Mrs.  Sprague  of  the  interests  of  her 
wards  to  the  corporations  mentioned.  The 
Resolution  itself  is  sufficiently  brood  to  give  the 
requisite  authority.  The  question  is  as  to  the 
legislative  power. 

With  regard  to  the  general  legislative  power 
of  a  State  to  act  upon  persons  and  property 
within  the  limits  of  its  own  territory,  there  can 
be  no  doubt.  Mr.  Justice  Story  lays  down  three 
fundamental  rules  on  the  subject  of  private  in- 
ternational law;  the  first  of  which  is  expressed 
thus:  "I.  The  first  and  most  general  maxim  or 
proposition  is  that  which  has  been  already  ad- 
verted to,  that  every  Nation  possesses  an  ex- 
clusive sovereignty  and  jurisdiction  within  its 
own  territory.  And  he  adds:  "The  direct  con- 
sequence of  this  rule  is,  that  the  laws  of  every 
State  affect  and  bind  directly  all  property, 
whether  real  or  personal,  within  its  territory, 
and  all  persons  who  are  resident  within  it, 
whether  natural-born  subjects  or  aliens,  and 
also  all  contracts  made  and  acts  done  within  it." 
The  second  rule  declares  that  no  State  or  Nation 
can,  by  its  laws,  directly  affect  or  bind  property 
out  of  its  own  territory,  or  persons  not  resident  .  . , 
therein.  The  third  is,  that  whatever  force  and  1 
obligation  the  laws  of  one  country  have  in  an- 
other, depend  solely  upon  the  laws  of  the  latter, 
that  is,  upon  the  comity  exercised  by  it.  Story, 
Confl.  L.,  sees.  18-28. 

One  of  the  ordinary  rules  of  comity  exer- 

10$  U.S. 


Digitized  by 


Google 


HOTT  T.  SPSACRHL 


618-687 


[632] 


daed  by  some  European  States  is,  to  acknowl- 
edge the  authority  and  power  of  foreign  guard- 
ians, that  is,  guardians  of  minora  and  others 
appointed  under  the  laws  of  their  domicil  in 
other  states.  But  this  rule  of  comity  does  not 
prevail  to  the  same  extent  in  England  and  the 
United  States.  In  regard  to  real  estate  it  is  en- 
tirely disallowed;  and  is  rarely  admitted  in  re- 
gard to  personal  property.  Justice  Story,  speak- 
ing of  a  decision  which  favored  the  ex-territo- 
rial power  of  a  guardian  in  reference  to  per- 
sonal property,  says:  "It  has  certainly  not  re- 
ceived any  sanction  in  America,  in  the  States 
acting  under  the  jurisprudence  of  the  common 
law.  The  rights  and  powers  of  guardians  are 
considered  as  strictly  local;  and  not  as  entitling 
them  to  exercise  any  authority  over  the  person 
or  personal  property  of  their  wards  in  other 
States,  upon  the  same  general  reasoning  and 
policy  which  have  circumscribed  the  rights  and 
authorities  of  executors  and  administrators." 
Story,  Confl.  L.,  sees.  499,  504,  504  a;  and  see 
Whart.  Confl.  L..  sees.  259-268, 2d  ed. ;  8  Burge, 
Colon,  and  For.  L.,  1011.  And  some  of  those 
foreign  jurists  who  contend  most  strongly  for 
the  general  application  of  the  ward's  lex  domi- 
cilii, admit  that  when  it  comes  to  the  alienation 
of  foreign  assets,  an  exception  is  to  be  made  in 
favor  of  the  jurisdiction  within  which  the  prop- 
erty is  situate,  for  the  reason  that  this  concerns 
the  ward's  property ,  and  not  his  person.  Whart. , 
sees.  267,  268. 

But  whilst  the  English  and  American  lay.  re- 
quire a  guardianship  where  the  property  is  sit- 
uated, it  is  conceded  that  in  the  due  exercise  of 
comity,  preference  would  ordinarily  be  given 
to  the  person  already  clothed  with  the  author- 
ity of  guardian  in  the  minor's  own  country. 
Phillimore,  Vol.  IV.,  881;  Whart.,  sec.  266. 
In  the  case  before  us  it  does  not  appear  that  the 
minors  had  any  other  guardian  in  New  York 
than  their  natural  guardian,  Edwin  Hoyt,  who 
applied  for  the  appointment  of  Mary  Spragie 
as  guardian  of  their  estate  in  Rhode  Island. 

As  the  question  before  us  is  one  of  power 
and  not  of  comity,  we  think  there  can  be  no 
doubt -that  the  Legislature  of  Rhode  Island, 
where  the  property  was  situate,  had  power,  first, 
to  pass  laws  for  the  appointment  of  guardians 
of  the  property  of  non-resident  infants,  situate 
in  that  State;  and,  secondly,  it  had  power  to 
prescribe  the  manner  in  which  such  guardians 
shall  perform  their  duties  as  regards  the  care, 
management,  investment  and  disposal  of  such 
property;  and  that  this  power  is  as  full  and 
complete  as  where  the  minors  are  domiciled  in 
the  State. 

Not  only  did  the  power  exist,  but  we  find  that 
it  was  exercised.  The  laws  of  Rhode  Island 
gave  explicit  power  to  the  probate  court  to  ap- 
point a  guardian  of  the  property  of  non-resi- 
dent infants.  The  Act  of  Oct.  81st,  1844,  de- 
clared that,  "The  courts  of  probate  of  the 
several  towns  are  hereby  authorized  and  em- 
powered to  appoint  guardians,  when  occasion 
shall  require,  over  the  property  or  estate  of  per- 
sons who  reside  out  of  the  State  and  possess 
property  therein."  The  previous  Act  of  Janu- 
ary 6th,  1887,  had  authorized  the  same  courts, 
in  case  of  incapacity  of  parents  of  any  minors, 
or  for  other  sufficient  cause,  to  appoint  a  pu  ani- 
ls n  of  the  property  of  such  minors,  without 
See  18  Otto. 


connecting  therewith  the  guardianship  of  such 
minors'  persons. 

There  is  no  force  in  the  objection  made  to 
these  laws,  that  they  gave  chancery  powers  to 
the  probate  court,  contrary,  as  contended,  to 
section  2  of  article  10  of  the  Constitution  of 
Rhode  Island  adopted  in  1848,  which  says 
"  Chancery  powers  may  be  conferred  on  the 
Supreme  Court,  but  on  no  other  court,  to  any 
greater  extent  than  is  now  provided  by  law. ' 
The  answer  to  this  objection  is  obvious.  The 
appointment  of  guardians  is  not,  and  never  has 
been,  peculiarly  a  chancery  power.  Guardians 
at  common  law  became  such  by  their  relation 
to  the  minor,  without  any  judicial  appointment. 
Guardians  were  also  appointed  by  testament  by 
the  father  of  any  minor  from  time  immemorial 
in  the  province  of  York,  and  on  failure  to  thus 
appoint, the  ordinary  had  the  power  of  appoint- 
ment. Swinburne,  Wills,  282.  In  this  country 
the  power  to  appoint  guardians  and  to  pass  upon 
their  accounts  has  generally  by  statute  been 
conferred  upon  the  probate  courts.  In  Rhode 
Island  the  power  was  exercised  by  these 
courts,  long  before  the  Constitution  of  1848  was  (6331 
adopted.  J 

Assuming,  then,  that  the  probate  court  had 
the  power  to  make  the  appointment,  we  have 
been  unable  to  see  anything  informal  or  im- 
proper in  the  appointment  of  Mary  Sprague  as 
the  guardian  of  her  infant  grandchildren.  The 
petition  for  her  appointment  was  made  by  the 
most  suitable  persons  in  the  world,  their  father, 
Edwin  Hoyt,  and  Byron  Sprague,  their  moth- 
er's only  brother. 

It  is  true,  as  suggested,  that  the  duties  of 
Mary  Sprague  as  administratrix  might  clash 
with  her  duties  as  guardian;  but  this  was  not  a 
necessary  consequence.  The  same  person  is 
often  appointed  executor  of  a  will  and  guardian 
of  the  testator's  children.  It  is  seldom  that  any 
practical  difficulty  arises  from  the  joinder  of 
the  two  capacities.  We  do  not  perceive  that 
their  joinder  in  the  present  case  had  or  was 
likely  to  have  any  deleterious  effect  upon  the 
interests  of  the  infants  concerned.  At  all  events 
it  did  not  avoid  or  vitiate  the  appointment. 

The  guardian  having  been  dulv  appointed 
and  no  deterioration  of  the  estate  being  shown 
prior  to  the  conveyance  to  the  corporations,  the 
next  inquiry  relates  to  the  authority  for  mak- 
ing such  conveyance,  given  by  the  Joint  Reso- 
lution of  1868.  As  already  intimated,  it  cannot 
be  doubted  that  the  legislative  power  extends 
to  the  regulation  of  the  investments  and  the 
management  of  minors'  estates  by  their  guard- 
ians. The  Legislature  certainly  might,  if  it 
saw  fit,  pass  a  general  law  authorizing  a  guard- 
ian to  invest  the  property  of  his  word  in  the 
capital  stock  of  a  corporation  engaged  in  manu- 
facturing, trading,  or  financial  operations,  or  in 
a  particular  class  of  operations,  as  banking,  in- 
surance, or  any  other  that  might  be  specified. 
Usually,  such  authority,  if  given,  would  be  re- 
quired to  be  exercised  under  the  allowance  and 
supervision  of  a  court;  but  that  would  be  a  mat- 
ter of  legislative  discretion.  That  such  an  au- 
thority could  be  conferred  by  law  there  can  be 
no  doubt.  Analogous  powers  have  been  con- 
ferred from  time  immemorial. 

But  it  is  objected  that  the  Resolution  of  March 
9th,  1868,  under  which  the  guardian  in  this 
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derived  her  authority  to  make  the  invest- 
ment under  consideration,  was  not  a  legislative, 
but  a  judicial  act,  and  beyond  the  legislative 
power. 

The  only  provision  in  the  Constitution  of 
Rhode  Island  which  bears  upon  this  question  is 
[634]  the  usual  one  which  distributes  the  powers  of 
government  into  three  departments,  legislative, 
executive  and  judicial,  and  assigns  to  each  the 
powers  appropriate  to  it.  Thus,  "The  legisla- 
tive power  shall  be  vested  in  two  Houses,  etc." 
"The  judicial  power  shall  be  vested  in  one  Su- 
preme Court,  and  in  such  inferior  courts  as  the 
General  Assembly  may,  from  time  to  time,  or- 
dain and  establish." 

The  question  of  the  power  of  a  Legislature, 
when  not  restrained  by  a  specific  constitutional 
provision,  to  pass  special  laws,  has  been  much 
mooted  in  the  courts  of  this  country  ;  and  it 
would  subserve  no  useful  purpose  to  go  over 
the  whole  ground  of  controversy  on  this  occa- 
sion. Suffice  it  to  say,  that  laws  of  this  cliar- 
acter,  for  the  purpose  of  healing  defects,  giv- 
ing relief,  aid,  and  authority  in  cases  beyond 
the  force  of  existing  law,  have  been  frequently 
passed  in  almost  every  State  in  the  Union,  and 
have  received  the  sanction  not  only  of  this  court 
but  of  other  courts  of  high  authority.  The  ex- 
ercise of  this  power  has  been  most  conspicuous 
in  that  class  of  cases  in  which  the  Legislature 
has  been  called  upon  to  act  as  parens  potties  on 
behalf  of  lunatics,  minors  and  other  incapaci- 
tated persons.  Laws  authorizing  the  sale  of  the 
estates  of  such  persons  have  frequently  been 
passed,  and  have  been  upheld  as  fairly  within 
the  legislative  power.  The  passage  of  such 
laws  is  not  the  exercise  of  judicial  power,  al- 
though by  general  laws  the  discretion  to  pass 
upon  such  cases  might  be  confided  to  the  courts. 
But  when  it  is  not  confided  to  the  courts,  the 
power  exercised  is  of  a  legislative  character, 
the  Legislature  making  a  law  for  the  particular 
case.  In  some  modern  constitutions  the  exer- 
cise of  this  power  has  been  prohibited  to  the 
legislative  department.  But  where  not  so  pro- 
hibited, and  where  it  has  never  been  authorita- 
tively condemned  in  the  jurisprudence  of  the 
State,  we  cannot  deny  to  the  Legislature  the 
right  to  exercise  it  in  those  cases  in  which  it  has 
been  accustomed  to  be  exercised,  amongst 
which  we  think  the  present  case  may  be  fairly 
reckoned.  Such  laws  are  not  judgments  upon 
any  person's  rights,  but  they  confer  powers 
upon  the  exercise  of  which  judgment  may  af- 
terwards be  given. 

The  only  cases  in  Rhode  Island  decided  since 
the  adoption  of  the  Constitution  of  1843,  which 
have  been  cited  as  having  a  bearing  on  the  sub- 
6351  jectare  Taylor  v.  Place,  4  R.  I.,  324,  and  Thur- 
ston v.  Thurston,  6  R.  I.,  296.  The  general  con- 
clusion to  be  derived  from  these  cases  is  favora- 
ble to  the  view  we  have  taken. 

In  the  first  of  these  cases,  the  legislature 
having  passed  a  vote  for  opening  a  judgment, 
allowing  new  affidavits  to  be  filed  on  the 
ground  of  accident  and  mistake,  setting  aside  a 
verdict  and  granting  a  new  trial,  the  court  very 
properly  held  this  to  be  an  exercise  of  judicial 
power,  and  declared  the  vote  to  be  voia.  But 
they  distinguished  the  case  from  those  laws 
passed  to  confer  special  powers  upon  execu- 
tors, etc.;  as  in  Watkins  v.  Eolman,  16  Pet., 60, 
where  an  Act  authorizing  an  administratrix  re- 
594 


siding  in  another  State  to  sell  land  in  Alabama 
for  the  purpose  of  paying  debts  was  held  by 
this  court  to  be  within  the  legislativepowerand 
valid.  In  the  other  case  cited,  Thurston  v. 
Thurston,  the  court  held  that  it  was  beyond  the 
power  of  the  court  of  chancery  in  that  particu- 
lar case  to  decree  a  sale  of  infants'  lands;  that 
the  power,  if  possessed  by  any  court,  was  vested 
by  statute  in  the  probate  court;  but  added:  "If 
a  case  should  arise  within  the  spirit,  though  not 
within  the  letter  of  such  or  a  similar  statute,  a 
special  authority  to  a  trustee  to  convert  the  real 
estate  of  his  infant,  lunatic, or  otherwise  incapa- 
ble cestui,  would  seem  to  partake,  as  intimated 
by  this  court  in  Taylor  v.  Place,  more  of  e  leg- 
islative than  of  a  judicial  character,  and  would 
be,  having  been  long  exercised  and  not  prohibit- 
ed by  the  Constitution,  within  the  constitutional 
competence  of  the  General  Assembly.  Walking 
v.  JSolman,  16  Pet.,  25;  Davison  v.  Johonnot,  7 
Met.,  888;  Snowhill  v.  Snowhill,  2  Green's  Ch. 
(N.  J.),  20  ;  Norris  v.  Clytner,  2  Pa.  St.,  277; 
Spotswood  v.  Pendleton,  4  Call.  (Va.),  614; 
Dortey  v.  Gilbert,  11  Gill  &  J.,  87."  This  is 
certainly  a  very  clear  intimation  of  the  constitu- 
tionality of  the  class  of  laws  to  which  that  now 
under  consideration  belongs. 

But  another  objection  made  to  the  validity 
of  the  Joint  Resolution  is  that  it  was  not  in 
proper  form,  in  not  being  preceded  by  the  prop- 
er enacting  clause.  The  Constitution  declares 
that  the  style  of  the  laws  shall  be :  "It  is  en- 
acted by  the  General  Assembly  as  follows."  If 
this  requirement  is  anything  more  than  directo- 
ry, it  cannot  be  decreed  to  apply  to  that  species 
of  enactments  which  are  usually  denominated 
joint  resolutions,  and  which  are  often  used  to 
express  the  legislative  will  in  cases  not  requiring 
a  general  law.  The  practice  of  the  Congress  of 
the  United  States,  and  of  almost  every  legisla- 
tive body  in  the  country,  may  be  adduced  to 
show  that  a  resolution  of  the  nature  now  under 
consideration,  could  not  have  been  within  the 
intent  of  the  provision  referred  to. 

It  is  unnecessary  to  enter  upon  a  particular 
review  of  the  proceedings  taken  by  the  parties 
to  effect  a  transfer  of  the  partnership  estate  to 
the  corporations  chartered  for  that  purpose. 
We  have  given  them  our  careful  attention,  and 
are  satisfied  that  they  were  substantially  regu- 
lar. We  have  no  doubt  of  the  guardian's  pow- 
er to  submit  to  referees  the  ascertainment  of 
the  value  of  the  minors'  interest  in  the  property; 
nor  of  the  binding  effect  of  the  award  made  oy 
the  referees.  Our  conclusion  is  that  the  guard- 
ian, Mrs.  Mary  Sprague,  had  full  power  and  au- 
thority to  invest  the  said  interest  in  the  capital 
stocks  of  the  corporations  referred  to;  and  that 
having  done  so,  she  was  no  further  answerable 
therefor,  but  only  answerable  for  the  shares  of 
capital  stock  and  the  dividends  realized  thereon, 
respecting  which  we  do  not  understand  that 
any  complaint  is  made. 

But  aside  from  the  legality  and  binding  effect 
of  the  proceedings  for  investing  the  minors'  in- 
terest, as  here  stated,  the  acquiescence  of  the 
complainants,  after  they  came  of  age,  effectual- 
ly precludes  them  from  obtaining  the  relief 
sought  by  their  respective  bills.  The  bills  were 
not  filed  until  June  and  July,  1876,  in  the  one 
case  nearly  nine  years,  and  in  the  other  more 
than  seven  years  after  the  minors  became  sui 
juris,  and  could  have  known,  if  they  did  no 
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know,  the  exact  position  and  history  of  their 
prope^y.  Notwithstanding  all  the  assevera- 
tions o  the  contrary,  the  evidence  fails  to 
show  that  they  were  not  allowed  every  oppor- 
tunity of  which  they  chose  to  avail  themselves 
of  obtaining  this  knowledge.  And  the  fact  is 
clearly  demonstrated,  that  they  did  have  suffi- 
cient knowledge  to  leave  them  without  any  ex- 
cuse for  lying  oy  and  giving  no  sign  of  dissat- 
isfaction. For  several  years  they  received  reg- 
ular annual  accounts.  These  accounts  showed 
the  character  of  the  property  and  in  what  it 
[637]  consisted.  It  further  appears  that  in  1870  each 
of  the  complainants  received  from  the  book- 
keeper in  Rhode  Island  a  list  of  all  the  stocks 
and  securities  in  which  they  were  respectively 
interested.  It  also  appears  that  they  accepted 
the  stock  of  the  Quidnick  Company,  and  they 
make  no  complaint  of  that  part  of  the  settle- 
ment. 

Without  further  discussion,  it  suffices  to  say, 
that  the  complainants  came  into  the  court  too 
late  to  obtain  relief,  even  if  when  they  came  of 
age  they  could  have  justly  complained  of  the 
conversion  of  their  property  into  the  stock  of 
the  corporations.  In  such  cases,  it  is  not  merely 
a  question  as  to  what  information  respecting 
their  rights  parties  do  actually  obtain,  but  as 
to  what  information  they  might  have  obtained 
had  they  used  the  means  and  opportunities  di- 
rectly at  their  command.  Others,  acting  in 
good  faith,  also  have  rights  ;  the  world  must 
move ;  and  it  is  the  interest  of  the  community 
that  controversies  should  have  an  end. 

We  think  that  the  decree*  of  the  court  below  were 
right,  and  they  are,  therefore,  affirmed. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Ctted-112  TJ.  &,  470, 472 ;  96  N.  T. ,  868. 


l«37]  JOHN  8.  WILLIAMS  et  al.,  Fife,  in  Err., 

v. 

STATE  OF  LOUISIANA,  Charles  Clin- 
ton, Auditor,  etc.,  et  al. 
(See  8. 0, 18  Otto,  687-646.) 
Jurisdiction—void  elate  bond*— void  state  Act. 

L  This  court  has  Jurisdiction  to  determine  wheth- 
er an  amendment  of  the  Constitution  of  a  State,  as 
construed  by  the  8tate  Court  impairs  the  obligation 
of  a  contract  of  the  State  previously  made. 

8.  Bonds  of  the  State  of  Louisiana,  issued  under 
the  State  Act  of  1871,  to  relieve  the  State  from  its  ob- 
ligation to  guaranty  bonds  of  a  R.  R.  Co.,  held  void, 
as  forbidden  by  the  Amendment  to  the  Constdtu tion 
of  that  State. 

&  The  state  Act  was  itself  void  because  in  conflict 
with  the  provision  of  the  Constitution  of  the  State, 
and  the  bonds  are  equally  void  as  being  in  excess  of 
the  amount  of  debt  which  the  State  oould  constitu- 
tionally create. 

[No.  7.1 

Argued  Apr.  IS,  14, 1881.  Decided  Mayt,  1881. 
ERROR  to  the  Supreme  Court  of  Louisi- 
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The  case  is  fully  stated  by  the  court 
Messrs.  W.  W.  How,  A.  Sidney  Biddle, 

George  W.  Biddle*  Simon  Sterne,  Matt. 

B.  Carpenter,  F.  J.  Lippitt  and  John  H.  Ken- 

nard,  for  plaintiffs  in  error. 
Meeen.  One,  A.  Bream*.  James  Ltnajnn, 

See  18  Otto. 


Jno.  McBnery,  J.  Q.  A.  FdUows  and  Durant  dV 
Honor,  for  defendants  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court:  . 

This  case  comes  before  us  by  a  writ  of  error  1 
to  the  Supreme  Court  of  the  State  of  Louisiana. 
It  originated  in  a  suit  brought  by  the  Attorney- 
General  in  the  name  of  that  State  in  the  Supe- 
rior Court  of  the  District  for  the  Parish  of  New 
Orleans  against  Charles  Clinton,  State  Auditor, 
and  Antoine  Dubuclet,  State  Treasurer.  The 
petition  enumerated  a  great  number  of  claims 
against  the  State  which  it  declared  to  be  illegal 
and  void,  and  which  it  was  feared  the  Auditor 
would  allow,  and  the  Treasurer  would  pay, 
against  which  action  the  petition  prayed  for  an 
injunction.  Among  these  claims,  the  only  one 
which  demands  our  attention  was  one  for  $2,- 
600,000  of  state  bonds  issued  under  the  Act  of 
the  Legislature  of  April  20, 1871,  entitled  an  Act 
to  relieve  the  State  from  its  obligation  to  guaran- 
ty the  Second  Mortgage  Bonds  of  the  New  Or- 
leans, Mobile  and  Chattanooga  Railroad  Com- 
pany. While  there  were  several  grounds  of  ob- 
jection stated  in  the  petition,  the  only  one  which 
concerns  us  is  the  allegation  that  the  issue  of 
these  bonds  was  an  attempt  to  create  a  debt  of 
$2,600,000,  when  the  limit  to  the  state  debt  of 
$26,000,000  as  fixed  by  the  amendment  to  the 
State  Constitution  of  1870,  had  already  been  ex- 
ceeded. In  this  suit  the  New  Orleans,  Mobile 
and  Texas  R  R.  Co.,  successors  to  the  New  Or- 
leans, Mobile  and  Chattanooga  R.  R.  Co.,  inter- 
vened and  the  temporary  injunction  was  dis- 
solved. 

On  appeal  to  the  Supreme  Court  of  the  State, 
the  order  dissolving  the  injunction  was  reversed., 
and  when  the  case  came  back  to  the  court  of 
original  jurisdiction  for  further  proceedings, 
Williams  and  Guion  were  permitted  to  intervene 
for  their  interest  as  holders  of  three  of  the  bonds 
of  $1 ,000  each,  the  payment  of  which  was  sought 
to  be  enjoined  in  the  suit. 

The  superior  court  decreed  the  bonds  to  be 
void  and  perpetually  enjoined  the  Treasurer 
from  paying  them  or  their  interest  coupons,  and 
on  appeal  to  the  Supreme  Court  that  decree  was 
affirmed.  It  is  this  final  judgment  of  the  Su- 
preme Court  of  the  State  that  the  present  writ 
of  error  sued  out  by  Williams  and  Guion  seeks 
to  review. 

The  reason  why  the  State  Court,  held  these 
bonds  void  is  that  by  an  amendment  of  the  Con- 
stitution of  the  State,  adopted  in  1870,  no  debt 
should  be  thereafter  created  which,  added  to  the 
debt  of  the  State  then  existing,  would  swell 
the  total  amount  above  $25,000,000;  and  that 
amount  had  been  reached  before  the  issuance  of 
the  bonds  in  question  and  before  the  Act  of  the 
Legislature  under  which  they  were  issued  had 
been  passed. 

Counsel  for  defendants  in  error  insist  that  the 
writ  of  error  shall  be  dismissed  for  want  of  ju- 
risdiction in  this  court 

They  say  that  the  suit  is  one  in  the  courts  of 
their  own  State,  to  which  the  State  itself  is  a 
party  plaintiff,  against  its  own  officers,  and  the 
decision  rested  entirely  on  the  construction  of 
the  Constitution  and  laws  of  the  State,  and  that 
no  question  of  federal  law  is  involved  in  it  If 
this  be  strictly  true,  their  contention  should  be 
sustained. 
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In  answer  to  thb,  ft  is  said  thai  the  bonds  held 
by  the  interveners  were  founded  on  an  obliga- 
tion which  existed  prior  to  the  constitutional 
amendment,  and  did  not,  therefore,  add  to  the 
debt  which  existed  when  that  amendment  was 
adopted.  This  is  denied  by  the  counsel  for  the 
State,  and  upon  the  solution  of  this  question  the 
whole  case  depends,  both  as  to  its  merits  and  as 
to  the  jurisdiction  of  this  court.  For  it  is  in- 
sisted by  plaintiffs  in  error,  that  if  their  contract 
existed  in  effect  before  the  amendment,  the 
amendment  as  construed  by  the  State  Court  im- 
pairs the  obligation  of  that  contract,  and  this 
court  can  review  that  question;  while  if  the 
bonds  constitute  a  new  and  independent  con- 
tract, the  constitutional  provision  was  properly 
applied  to  them  and  the  judgment  is  right.  As 
this  is  the  question  we  are  to  decide,  and  as  it 
was  raised  and  insisted  on  by  the  plaintiffs  in 
error  in  the  court  below,  we  think  this  court  has 
jurisdiction. 

The  bonds  in  question  were,  as  we  have  al- 
ready said,  issued  under  an  Act  of  the  Louisi- 
ana Legislature,  approved  April  20, 1871,  which 
was  after  the  constitutional  amendment  had  be- 
come operative.  That  amendment,  which  went 
[640]  into  effect  in  December,  1870,  declares  "  That, 
prior  to  the  first  day  of  January,  1890,  the  state 
debt  shall  not  be  so  increased  as  to  exceed  $25,- 
000,000." 

That  the  state  debt  already  exceeded  that  sum 
when  the  bonds  were  issued  and,  indeed,  when 
the  Act  was  passed  under  which  they  were  so 
issued,  is  not  denied.  But,  as  already  stated, 
the  effect  attributed  to  these  facts  is  denied,  on 
the  ground  that  they  were  issued  in  lieu  of  and 
in  extinguishment  of  an  obligation  of  the  State 
existing  when  the  constitutional  amendment 
was  adopted. 

To  determine  the  soundness  of  this  proposi- 
tion it  is  necessary  to  examine  the  statute  which 
authorized  their  issue,  and  the  nature  of  the  sup- 
posed obligation  on  which  the  later  transaction 
is  said  to  be  founded.   The  statute  reads  as  fol- 
lows and  is  here  given  in  full: 
"An  Act  to  relieve  the  State  from  its  obligation 
to  guaranty  the  second  mortgage  bonds  of  the 
New  Orleans,  Mobile  &  Chattanooga  Railroad 
Company,  under  an  Act  of  the  General  As- 
sembly approved  February  21st,  1870,  by 
subscription  on  the  part  of  the  State  to  the 
capital  stock  of  said  corporation,  and  to  reg- 
ulate the  conditions  of  such  subscription, 
and  to  secure  the  construction  of  the  road  of 
said  corporation  from   Vermilionville  to 
Shreveport. 

Section  1.  (a)  Be  it  enacted,  by  the  Senate 
and  House  of  Representative*  in  General  Amena- 
bly convened.  That  the  Governor  of  this  State 
be  and  is  hereby  authorized  to  subscribe  for 
twenty -five  thousand  shares  of  $100  each  of  the 
capital  stock  of  said  corporation  on  behalf  of 
this  State,  and  to  receive  the  certificates  of 
stock  therefor  as  payment  shall  be  made  for  the 
same,  which  certificates  shall  be  deposited  by 
him  in  the  office  of  the  Treasurer  of  this  State, 
and  shall  not  be  assignable  or  transferable  ex- 
cept by  authority  of  the  General  Assembly. 

\b)  And  be  it  furtlier  enacted,  etc..  That, 
whereas,  the  subscription  for  stock  and  the  is- 
sue of  bonds  therefor  herein  provided  are  in- 
tended to  extinguish  the  obligation  of  the  state 
to  indorse  or  guaranty  the  second  mortgage 
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bonds  of  said  corporation,  under  the  Act  of 
the  General  Assembly  relative  to  said  corpo- 
ration, approved  February  21,  1870,  and  as  a 
discharge  of  either  party  from  all  obligations 
for  the  issue,  indorsement,  guaranty  ana  secu- 
rity of  said  mortgage  bonds,  as  provided  in  the 
4th  section  of  said  Act;  the  said  corporation 
shall  be  required,  at  or  before  the  complete  is-  rftA1 , 
sue  of  said  bonds,  to  file  with  the  Secretary  of  1  J 
State  a  full  release  and  acquittance  of  the  obli- 
gations of  the  State  so  created  to  guaranty  said 
mortgage  bonds,  and  for  which  the  provisions 
of  this  Act  are  designed  as  a  substitute  and  dis- 
charge; and  the  said  corporation  shall,  by  its 
express  agreement  made  and  entered  into  by 
the  vote  of  its  board  of  directors,  and  attested 
by  its  seal  and  the  signature  of  its  secretary, 
obligate  itself  to  commence  that  part  of  its  rail- 
road from  Vermilionville  to  Shreveport  within 
six  months,  and  to  complete  the  same  within 
the  time  limited  therefor  in  said  Act  of  the  Gen- 
eral Assembly;  Provided,  That  the  said  corpo- 
ration may  purchase  from  this  State  the  said 
shares  of  stock  at  their  par  value,  at  any  time 
prior  to  the  maturity  of  the  bonds  issued  there- 
for, and  may  pay  for  the  same  in  lawful  money, 
or  in  any  ox  the  bonds  of  this  State  at  their  par 
value. 

Sec.  2.  Be  it  further  enacted,  etc.,  That,  for 
the  payment  of  said  subscription,  bonds  of  this 
State  shall  be  issued,  signed  by  the  Governor 
and  Secretary  of  State,  and  sealed  with  the  seal 
of  the  State,  payable  not  less  than  thirty  five, 
nor  more  than  forty  years  from  their  date,  with 
interest  at  the  rate  of  eight  per  cent  per  annum, 
payable  semi-annually  in  the  City  of  New  York, 
on  the  first  days  of  January  and  July  of  each 
year,  for  which  interest  coupons  bearing  a  foe 
rimile  of  the  signature  of  the  Treasurer  of  the 
State  shall  be  attached  to  the  bonds,  and  annu- 
ally from  and  after  the  issuing  of  the  said  bonds 
or  any  part  thereof,  there  shall  be  imposed  for 
each  fiscal  year  a  state  tax  of  one  mill  on  each 
dollar  of  the  valuation,  for  each  year,  of  the 
real  and  personal  property  in  the  State,  subject 
to  taxation,  which  tax  shall  be  assessed,  levied 
and  collected  in  current  moneys  by  the  annual 
assessment  and  collection  of  taxes  for  each  year, 
in  the  manner  prescribed  by  law  for  the  collec- 
tion of  other  taxes,  and  the  moneys  derived 
therefrom  shall,  immediately  on  collection,  be 
paid  into  the  Treasury  of  this  State,  as  a  distinct 
fund,  and  kept  as  a  separate  account;  and  such 
moneys  and  all  moneys  received  from  said 
company  for  dividends  on  said  stock  shall  be  ap- 
plied in  each  and  every  year,  first,  to  the  pay- 
ment of  the  interest  as  it  shall  accrue  on  the 
said  bonds,  and  the  balance,  in  each  year,  shall 
be  applied  to  the  purchase  of  said  bonds;  such 
tax  shall  continue  to  be  so  assessed,  levied  and 
collected  in  each  and  every  year  until  all  the  in- 
terest and  principal  of  said  bonds,  which  shall 
from  time  to  time  remain  outstanding,  shall  be 
fully  paid;  and  all  bonds  and  coupons  so  pur- 
chased and  paid,  shall  be  immediately  canceled 
by  the  said  Treasurer. 

Sec.  8.  Be  it further  enacted,  etc..  That,  from  [642] 
and  after  the  subscription  aforesaid  and  the  is- 
sue of  the  certificates  of  stock,  and  during  the 
time  the  State  shall  own  the  same,  the  State 
shall  be  represented  at  the  corporate  meetings 
of  the  stockholders;  and  in  the  board  of  direct- 
ors to  be  chosen  by  the  other  stockholders  under 
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the  charter  of  their  incorporation  by  the  Gov- 
ernor of  the  State  for  the  time  being,  or  by  his 
proxy  or  by  another  director  to  be  designated 
by  the  Governor,  whose  duty  it  shall  be  to  at- 
tend all  the  meetings,  and  perform  all  the  du- 
ties incident  to  the  office  of  directors;  but  that 
the  directors  thus  appointed  shall  not  vote  in 
the  elections  of  the  board  of  directors  provided 
for  in  the  Act  of  incorporation." 

The  Act  of  Feb.  1870,  here  referred  to,  is  an 
Act  of  many  sections  and  subsections  for  the 
benefit  of  the  New  Orleans,  Mobile  and  Chatta- 
nooga Railroad  Co.,  giving  it  increased  privi- 
leges in  the  City  of  New  Orleans,  authorizing 
extensions  of  its  projected  road,  and  unlimited 
issue  of  its  own  bonds. 

The  4th  section,  in  addition  to  this  grant  of 
the  unlimited  right  to  issue  its  own  bonds,  au- 
thorizes the  company  to  construct  and  maintain 
a  road  from  any  point  on  the  main  line  of  its 
road  in  the  Parish  of  St.  Martin  or  Lafayette 
northwardly  to  8hr  eve  port  via  Alexandria;  and 
also  from  Iberville  on  the  main  line  to  the  Mis- 
sissippi at  any  point  in  the  Parish  of  West  Ba- 
ton Rouge,  and  all  the  powers,  privileges,  grants, 
guaranties  and  franchises  heretofore  granted  to 
said  company  for  the  construction,  maintenance 
and  use  of  its  main  line  of  railroad  within  the 
State  of  Louisiana  westerly  from  the  City  of 
New  Orleans,  shall  be  and  are  hereby  made  ap- 
plicable to  the  said  lines  of  railroad  to  Shreve- 

Srt  and  to  said  point  in  the  Parish  of  West 
ton  Rouge;  Provided,  however,  That  such  pro- 
visions of  the  Act  entitled  "  An  Act  to  Expe- 
dite the  Construction  of  the  Railroad  of  the 
New  Orleans,  Mobile  and  Chattanooga  Rail- 
road Company,  in  the  State  of  Louisiana,"  ap- 
proved February  17,  1869,  as  relates  to  the 
guaranty  of  the  second-mortgage  bonds  of  said 
company,  shall  be  applicable  only  to  such  parts 
or  portions  of  the  said  lines  of  railroads  to 
Shreveport  and  to  said  point  in  the  Parish  of 
West  Baton  Rouge,  as  shall  be  surveyed,  lo- 
cated and  constructed  within  five  years  from 
and  after  the  acceptance  of  this  Act  by  said 
company;  and  the  said  provisions  of  said  Act 
shall  be  applicable  to  such  parts  or  portions  of 
said  last  mentioned  lines  of  railroad  as  shall  be 
surveyed,  located  and  constructed  within  the 
time  last  aforesaid. 

The  Act  of  1869  authorized  the  company  to  is- 
sue its  bonds  payable  to  the  State  of  Louisiana, 
at  the  rate  of  $12,500  for  every  mile  of  railroad 
actually  constructed  and  accepted  by  commis- 
sioners to  be  appointed  by  the  Governor.  The 
payment  of  these  bonds  was  to  be  secured  by  a 
mortgage  on  the  road,  subject  to  a  prior  mort- 
gage of  the  same  amount,  and  the  bonds  are, 
therefore,  designated  in  the  statute,  second 
mortgage  bonds.  It  was  declared  also  that  the 
failure  to  pay  the  coupons  of  interest  on  these 
bonds,  or  if  any  of  the  sinking  fund  required 
by  the  Act  should  be  in  arrears  for  sixty  days, 
tbc  whole  of  the  principal  of  the  bonds  should 
become  due  and  the  mortgage  should  contain  a 
provision  for  the  sale  of  the  road  by  the  trustee 
in  that  case. 

These  conditions  being  complied  with,  and 
the  construction  of  forty  miles  of  the  road  be- 
ing completed  to  the  satisfaction  of  the  Gov- 
ernor, he  was  directed  to  indorse  on  the  bonds 
of  the  company,  to  the  amount  of  $12,500  per 
mile  for  such  forty  miles,  the  guaranty  of  the 
See  18  Otto.  U.  8.,  Book  26. 


State  of  Louisiana  of  the  payment  of  these 
bonds,  and  deliver  them  to  the  company.  This 
Act  also  required  the  company  to  survey  and 
locate  the  whole  of  the  mam  line  within  eight 
months  after  acceptance  of  the  Act,  a  section  of 
forty  miles  to  be  completed  within  twelve 
months  after  such  survey,  and  the  whole  of  the 
line  within  the  State  to  be  completed  within 
three  years  after  such  survey  and  location;  and 
a  failure  to  comply  with  these  requirements  as 
to  any  part  of  said  road,  released  the  State  from 
the  obligation  to  guaranty  as  to  that  part  of  the 
line.  It  is  argued  that  the  proviso  to  section 
4  of  the  Act  of  1870,  making  the  provisions 
of  the  Act  of  1869  applicable  to  the  new  lines, 
if  constructed  within  five  years  instead  of  three, 
as  in  that  Act,  does  away  with  the  provisions  . 
for  requiring  specific  Acts  as  to  location  and 
construction  of  forty  miles,  to  be  performed 
within  shorter  periods,  and  that  the  obligation 
of  the  State  to  guaranty  the  bonds  continued 
for  five  years,  though  nothing  had  been  done  in 
the  meantime. 

We  do  not  think  this  is  a  sound  construction 
of  the  proviso,  but  that  the  period  of  five  years 
is  there  mentioned  instead  of  three  in  the  for- 
mer Act  for  the  final  completion  of  the  road,  a 
failure  to  comply  with  which  released  the  State 
from  its  promise  of  any  further  guaranty  of  the 
bonds. 

This,  however,  is  not  very  material,  as  it  only 
adds  to  the  force  of  the  argument  that  when 
the  State  bought  $2,500,000  of  the  stock  of  the 
company,  and  gave  its  own  bonds  for  that  sum, 
it  was  incurring  a  new  debt,  and  was  not  dis- 
charging an  old  one  of  equal  amount. 

What  was  the  obligation  of  the  State  in  this 
matter  prior  to  the  Act  of  1871,  and  at  the  time 
the  constitutional  limitation  of  its  debt  became 
effectual?  And  what  obligations  arc  assumed 
by  the  issue  of  these  bonds? 

The  State,  by  the  former  law, was  to  become 
surety,  without  any  other  consideration  than 
desire  for  the  construction  of  the  road,  for  the 
bonds  of  the  company. 

By  the  new  amendment,  she  became  abso- 
lute debtor  and  gave  her  own  bonds. 

By  the  former  law  she  had  a  very  stringent  pro- 
vision to  secure  her  from  loss  for  the  use  of  her 
name  as  indorser  of  the  bonds  of  the  company. 

By  the  new  amendment  she  agrees  uncondi- 
tionally to  pay  $2,500,000  of  money,  with  no 
security  for  its  repayment  and  no  indemnity 
against  loss. 

Under  the  former  Act  she  might  never  have 
been  called  on  to  indorse  the  bonds,  as  the  con- 
ditions might  never  have  been  complied  with  and 
if  so  called  on, would  perhaps  have  been  heldse-' 
cure  against  loss,  by  the  provision  for  mort- 
gage and  sinking  fund  on  a  road  to  be  con- 
structed before  the  guaranty  was  indorsed  on 
the  bonds.  And,  in  fact,  it  now  appears  very 
improbable  that  she  would  ever  have  been 
called  on  to  indorse  any  bonds  not  already  in- 
dorsed when  the  present  bonds  were  issued. 

Instead  of  a  mere  promise  to  indorse  bonds 
of  the  company,  with  a  fair  security  against 
loss,  with  a  reasonable  ground  of  belief  that 
the  right  to  call  for  this  guaranty  would  never 
arise,  the  State,  by  the  new  statute,  subscribes 
for  and  purchases  $2,500,000  of  the  stock  of 
the  company,  gives  its  bonds  for  it  and  becomes 
the  debtor  of  the  company  for  that  amount 
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By  the  new  arrangement,  the  State  became 
transformed  from  a  possible  creditor  of  the  com- 
(6451  p any,  with  security  for  its  debt,  into  a  debtor 
of  the  company  with  nothing  to  show  for  it  but 
some  worthless  stock. 

It  seems  impossible  to  hold  that  this  is  in  any 
lust  sense  a  redemption  of  a  former  obligation, 
it  is  equally  impossible  to  bold  that  the  issue 
of  these  bonds,  if  valid,  did  not  for  the  first  time 
create  a  debt  in  regard  to  this  transaction.  There 
was  no  debt  before  this.  There  was  no  fixed 
obligation;  no  certain  liability;  no  strong  rea- 
son to  believe  that  her  promise  would  ripen  into 
any -absolute  debt  on  her  part. 

The  new  arrangement  was  the  creation  of  an 
unconditional  debt  of  $2,500,000. 

Wc  are  unable  to  discern  the  force  of  the  rea- 
soning by  which  validity  is  supposed  to  be  im- 
parted to  these  bonds  by  the  Act  of  the  Legis- 
ture. 

The  constitutional  provision  against  an  in- 
crease of  the  state  debt  was  mainly  if  not  solely 
intended  to  operate  as  a  limitation  on  the  power 
of  the  Legislature.  We  do  not  know  of  any  in- 
crease of  the  debt  which  could  be  lawfully  made 
without  its  authority,  unless  it  was  by  the  non- 
payment of  interest  on  what  already  existed. 
Certainly  no  new  debt  beyond  the  $25,000,000 
could  be  made  and  be  valid  without  such  au- 
thority. It  is,  therefore,  vain  to  say  the  Legis- 
lature did  it.  It  is  equally  vain  to  say  that  the 
Legislature  professed  to  be  satisfying  an  old  ob- 
ligation, while  on  the  face  of  the  transaction  it 
is  quite  apparent  that  it  was  a  new  debt,  based 
on  a  new  consideration,  with  only  an  incidental 
reference  to  an  old  contract  liability  to  make  it 
colorable. 

Wc  concur.thereforc.with  the  Supreme  Court 
of  the  State,  in  holding  that  these  bonds  consti- 
tuted a  new  debt  issued  on  a  new  considera- 
tion under  a  new  Act  of  the  Legislature,  which 
was  itself  void  because  in  conflict  with  the  pro- 
vision of  the  Constitution  of  the  State,  and  the 
bonds  are  equally  void  as  being  in  excess  of  the 
amount  of  debt  which  the  State  could  constitu- 
tionally create. 

Tlie  judgment  of  that  court  it,  therefore,  af- 
firmed. 

True  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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1 646]      HARRISON  DUREEE  et  al.  ,  Apptt. , 

v. 

BOARD  OF  LIQUIDATION  OP  THE 
STATE  OP  LOUISIANA. 

(See  8.  C,  18  Otto,  048-018.) 

Cue  followed— a  proposal  it  no  contract. 

L  'Williams  v.  Louisiana,  ante,  followed. 

2.  An  offer  on  the  part  of  the  State  to  taue  new 
bonds  for  all  Its  valid  bonds  outstanding,  whenever 
the  holden  chose  to  accept  the  terms  on  which  the 
exchange  was  to  be  made,  created  no  contract  with 
the  holders  of  the  bonds  that  this  should  be  done, 
even  If  they  were  valid,  and  the  offer  may  be  with- 
drawn. 

[No.  266J 

Argued  Apr.  IS,  14, 1881.  Decided  May  £,1831. 
fttt 


APPEAL  from  the  Circuit  Court  of  the  Unit* 
ed  States  for  the  District  of  Louisiana. 
The  case  is  fully  stated  by  the  court. 
Mettrt.  W.  W.  Howe,  Jamet  Lowndet,  A.  Syd- 
ney Biddle,  George  W.  Biddle,  Simon 
Sterne  and  J.  H.  Kennard,  for  appellants. 

Mettrt.  One.  A.  Breaox,  James  Lin- 
gan,  Jno.  McEnerry  and  Whitaere,  for  appellee. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  for 
the  District  of  Louisiana. 

The  bill  was  filed  by  the  appellants  as  hold- 
ers of  a  large  number  of  the  bonds  issued  to  the 
New  Orleans,  Mobile  &  Texas  R.  R.  Co.,  which 
are  part  of  the  $2,500,000  represented  by  Will- 
iams and  G-uion  in  the  case  in  which  they  were 
plaintiffs  in  error  v.  the  State  of  Louisiana,  just 
decided  in  this  court  [ante,  595].  The  object 
of  the  present  suit,  as  declared  in  the  prayer  for 
relief,  is  to  have  these  bonds  declared  legal  and 
valid  obligations,  and  for  such  other  relief  as 
the  case  may  require  and  to  equity  may  seem 
just. 

The  case  was  heard  in  the  circuit  court  on 
the  bill,  answer  and  evidence,  and  the  bill  was 
dismissed. 

In  the  case  of  Williams  v..  State,  to  which  we 
have  already  referred,  the  Supreme  Court  of 
Louisiana  held  all  the  issue  of  bonds  of  the  class 
on  which  appellants'  bill  is  founded  to  be  void 
because  they  were  in  excess  of  the  $25,000,000 
of  indebtedness  to  which  the  State  was  limited 
by  the  constitutional  amendment  of  1870. 

That  amendment  forbids  the  creation  of  any  [647] 
debt  beyond  that  sum  until  the  year  1890.  The 
Act  under  which  the  bonds  now  in  question 
were  issued  was  passed  in  1871,  and  the  Su- 
preme Court  of  the  State  held  them  void  because 
the  debt  in  existence  when  that  Act  was  passed 
already  exceeded  the  $25,000,000  limited  by  the 
Constitution. 

This  decision  of  the  State  Court  has  just  been 
affirmed  by  this  court,  and  in  doing  so  we  have 
expressed  our  concurrence  in  the  grounds  on 
which  the  State  Court  acted. 

Though  neither  of  these  decisions  are  bind- 
ing on  the  appellants  as  an  estoppel,  because 
they  were  not  parties  to  that  suit,  the  principle 
on  which  that  case  was  decided  necessarily  gov- 
erns this.  The  same  objection  to  the  validity 
of  the  bonds  is  taken  in  the  present  case  by  de- 
fendants and  set  up  in  the  pleading,  on  which 
the  decision  in  the  former  case  was  supported. 
The  cases  have  been  brought  to  this  court  and 
argued  together  by  the  same  counsel  and  on  the 
same  ground  as  regards  the  validity  of  the  bonds. 
We  refer  to  that  case  for  the  reasons  which  sat. 
isfy  us  that  the  bonds  are  void. 

There  is  another  reason,  however,  why  the 
present  decree  should  be  affirmed. 

The  Board  of  Liquidation  is  a  mere  agent  of 
the  government  to  enable  it  to  carry  into  effect 
a  plan  of  consolidating  all  its  outstanding  debt 
and  converting  it,  with  the  consent  of  its  cred- 
itors, into  a  uniform  bond,  with  the  same  rate 
of  interest,  and  providing  additional  security 
for  its  payment.  The  law  under  which  this 
liquidating  process  was  to  take  place  and  which 
created  this  Board  of  Liquidation,  the  present 
defendant,  was  passed  in  1874,  some  time  after 
all  these  bonds  were  issued.   It  did  not,  there- 
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fore,  enter  into  the  contract  on  which  the  bonds 
were  issued.  It  was  an  offer  on  the  part  of  the 
State  to  issue  new  bonds  for  all  her  valid  bonds 
outstanding,  whenever  the  holders  chose  to  ac- 
cept the  terms  on  which  the  exchange  was  to  be 
made. 

In  1876  the  Legislature  oi  the  8tate  passeQ  an 
Act  declaring  the  bonds  now  in  question  void 
and  forbidding  the  Board  to  receive  them  as 
valid  in  the  scheme  of  liquidation.  The  Legis- 
lature undoubtedly  had  the  right  to  forbid  its 
own  agent  to  receive  these  bonds.  This  law 
may  not  have  affected  the  validity  of  the  bonds. 
It  certainly  could  not  make  them  void  if  they 
were  valid  before.  But  it  could  prevent  the 
Board  from  exchanging  them  for  other  bonds. 
1 648 J  There  was  no  contract  with  the  holders  of  these 
bonds  that  this  should  be  done,  even  if  they 
were  valid.  To  make  such  a  contract,  there  is 
needed  the  acceptance  of  the  proposition  of  the 
8tate  by  the  holder,  and  a  good  consideration. 
Neither  of  these  existed  in  this  case,  when  the 
Legislature  simply  withdrew  its  proposition  as 
to  these  bonds. 

The  decree  of  the  Circuit  Court  dismissing  the 
bill  is  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


16671  JAMES  W.  SCHAUMBURG,  PUT.  in  Err., 

v. 

UNITED  STATES. 
(See  S.  C.,  18  Otto,  607.) 
Case  followed— direction  to  jury. 

1.  Case  affirmed  on  the  authority  of  TJ.  8.  v.  Bck- 
ford-XVin. 

2.  while  sometimes  the  Jury  haw*  been  permitted 
to  certify  to  a  balance  they  found  due  from  the 
Government  to  a  defendant  sued  by  it,  a  refusal  of 
the  court  to  direct  that  it  be  done  cannot  be  re- 
viewed here. 

[No.  274.] 

Argued  Apr.  SO,  1881.   Decided  May  S,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania. 

The  case  is  stated  by  the  court. 

Messrs.  Chju-lea  Henry  Jonea,  William 
Wheeler  HubbeU  and  George  W.  Biddle,  for 
plaintiff  in  error. 

Mr.  8.  P.  Phillips,  Solicitor-Gen.,  for  de- 
fendant in  error. 

Mr.  Chief  Justice  Wmit*  delivered  the  opin- 
ion of  the  court: 

The  judgment  in  this  case  is  affirmed  on  the 
authority  of  U.  8.  v.  Bedford,  6  Wall.,  484  [78 
U.  S.,  XVIII.,  920].  Claims  for  credit  can 
be  used  in  suits  against  persons  indebted  to  the 
United  States  to  reduce  or  extinguish  the  debt, 
but  not  as  the  foundation  of  a  judgment  against 
the  government.  In  the  present  case  the  court 
instructed  the  jury  as  matter  of  law  that  the 
plaintiff  in  error,  from  July  1, 1886,  until  March 
24,  1845,  was  in  the  military  service  of  the 
United  States  as  a  first  lieutenant  of  dragoons 
or  cavalry;  and  that  he  was  entitled  as  such  to 
credit  for  the  pay  and  emoluments  that  accrued 
during  that  period,  and  this  was  admitted  to  ex- 
See  18  Otto. 


ceed  the  debt  sued  on  by  the  United  States. 
The  jury  thereupon  brought  in  a  verdict  for 
the  defendant.  Had  the  jury  gone  further  and 
"truck  the  balance  that  would  be  due  from  the 
United  States,  no  judgment  could  have  been 
rendered  for  it.  Any  verdict,  therefore,  beyond 
the  one  actually  given  would  have  been  fruit- 
less. The  court  itself  decided  that  t';e  plaintiff 
in  error  was  entitled  to  his  pay  and  emoluments 
from  July  1,  1836,  to  March  24,  1845.  While 
sometimes  the  jury  have  been  permitted  to  cer- 
tify to  a  balance  they  find  to  be  due  from  the 
government  in  cases  of  this  kind,  and  under 
some  circumstances  it  may  be  proper  they 
should  do  so,  a  refusal  of  the  court  to  direct 
that  it  be  done  cannot  be  reviewed  here. 

Affirmed. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  C.  8. 


THE  SHIP  ClVILTA,  Cabimib  Cabulich,  [699] 
Claimant,  Appt., 


v. 


AUGUSTUS  B.  PERRY  et  al. 


THE  STEAM  TUG  RESTLESS,  Johh  G. 
Baser,  Claimant,  Appt, 
v. 

AUGUSTUS  B.  PERRY  et  al. 

(See  8.  C,  "  The  CMtta  and  The  ResUess,"  18  Otto, 
069-708.) 

Collision — vessel  in  fault. 

1.  Where  a  schooner  was  injured  by  a  ship  while 
towed  by  tug ;  held,  that  the  ship  and  the  tug  were 
in  law  one  vessel ;  and  that,  a  vessel  under  steam. 
It  was  their  duty,  therefore,  to  keep  out  of  the 
way. 

2.  Both  were  responsible  for  the  navigation,  and 
both  were  in  fault  for  the  collision. 

8.  The  tug  was  in  fault  because  she  did  not  of  her 
own  motion  change  her  course,  so  as  to  keep  both 
herself  and  the  ship  out  of  the  way ;  and  the  ship, 
because  her  pilot,  who  was  in  charge  of  ship  and 
tug,  neglected  to  give  the  necessary  directions  to 
the  tug. 

[Nos.  278,  296.] 
Argued  Apr.  St,  1881.     Decided  May  S,  1881. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  appellees  filed  the  libel  in  this  case  in 
the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York  against  The  Ci  v- 
ilta  and  The  Restless.  A  decree  was  rendered 
in  favor  of  the  libelants  and  affirmed  upon  ap- 
peal by  the  circuit  court;  whereupon  the  claim- 
ants appealed  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Butler,  Stillmavn  and  Hubbard, 
in  No.  278,  and  Lucius  E.  Chittenden,  in 
No.  296,  for  appellants. 

Messrs.  Benedict,  Toft  and  Benedict,  for 
appellees. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 
This  is  a  suit  for  damage  by  collision,  begun 


Nora. — Collision ;  damages  where  two  vessels  are  at 
fault  for  injury  to  a  third.  See,  note  to  The  City  of 
Hartford  v.  Hideout,  87  U.  8.,  XZTV.,  83a 
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by  the  owners  and  master  of  the  schooner  Ma- 
gellan against  the  ship  Civilta  and  the  tug  Rest- 
less. The  libel  alleges  that  the  schooner  was 
heading  about  northeast,  haying  her  booms  on 
her  port  side,  and  making  about  two  and  a 
half  or  three  knots  an  hour,  and  that  "The  tug 
was  towing  the  ship  at  the  rate  of  about  eight  or 
nine  knots  an  hour  and  headed  for  the  schooner 
until  she  was  very  near  to  her,  when  she  sud- 
denly sheered  to  port  acroai  'he  bows  of  the 
schooner  and  just  cleared  her,  but  brought  the 
ship  down  on  the  schooner." 

The  answers,  both  of  the  tug  and  the  ship, 
state  that  the  course  of  the  tug  with  the  ship 
1 700]  following  in  her  wake  was  southwest  and  that 
of  the  schooner  about  northeast,  which  if  kept 
would  have  carried  her  at  a  safe  distance  on  the 
starboard  side  of  the  tug  and  ship;  that  the  tug 
and  ship  kept  steadily  on  their  course,  until  the 
tug  passed  the  schooner, when  the  schooner  sud- 
denly kept  away  to  the  right  between  the  tug 
and  the  ship,  ran  on  to  the  hawser,  and  was 
sunk.  In  this  way  was  presented  the  principal 
issue  of  fact  in  the  case. 

The  findings  were  substantially  as  follows: 
The  ship  was  being  towed  from  New  Haven 
to  New  York  by  the  tug  at  the  end  of  a  haw- 
ser about  two  hundred  and  seventy  feet  long, 
leading  astern  from  the  tug.  The  ship  had  on 
board  a  pilot  and  the  tug  was  subject  to  his 
orders.  The  night  was  clear  and  pleasant  and 
lit  by  the  moon.  The  wind  was  light  and  a  lit- 
tle to  the  west  of  south.  The  ship  and  tug  were 
going  between  seven  and  eight  knots  an  hour. 
The  collision  occurred  a  little  to  the  westward 
of  Sand's  Point. 

The  schooner  was  bound  to  Boston.  She  was 
sailing  free  with  her  booms  oft*  to  port,  and  was 
making  from  two  to  three  knots  an  hour.  Her 
lights  were  properly  set  and  burning  brightly, 
as  required  by  law.  She  had  a  competent  man 
at  her  wheel  and  a  competent  lookout,  and  each 
of  them  faithfully  performed  his  duty.  Her 
course  was  about  northeast  and  it  was  not 
changed  before  the  collision. 

The  ship  and  tug  were  seen  by  those  on  the 
schooner  bearing  a  little  on  their  port  bow,  and 
the  schooner  was  seen  by  those  on  the  ship  and 
tug  bearing  a  little  on  their  starboard  bow.  The 
courses  of  the  schooner  and  the  ship  and  tug 
crossed  each  other  just  ahead  of  the  tug  or  be- 
tween the  tug  and  the  ship.  The  tug  did  not 
slow  her  engine  until  the  schooner  had  got  up 
to  her,  and  did  not  stop  till  the  schooner  was 

Just  striking  the  hawser.  The  tug  did  not  change 
ter  course  until  the  schooner  was  up  to  her,  or 
nearly  so,  and  the  tug  and  the  ship  had  changed 
their  course  about  a  point  to  the  south  before 
the  collision. 

The  ship  struck  the  schooner  on  her  port  side 
at  about  the  fore-rigging  and  sunk  her.  The 
lights  of  the  schooner  were  not  observed  by 
those  on  board  the  tug  or  those  on  board  the 
ship,  and  those  on  board  the  tug  and  ship  mis- 
1 70 1  ]  took  the  course  of  the  schooner.  The  pilot  on 
the  ship  gave  no  orders  to  the  tug. 

Upon  these  facts  the  court  below  gave  a  decree 
against  both  the  ship  and  tug  and  apportioned 
the  damages,  one  half  to  each,  with  a  provision 
that  if  either  of  the  vessels  should  prove  insuffi- 
cient to  pay  its  share  the  residue  might  be  col- 
lected from  the  other. 

600 


The  ship  and  the  tug  have  taken  separate  ap- 
peals. 

It  was  substantially  conceded  in  the  argu- 
ment, that  upon  the  findings  the  schooner  is 
entitled  to  recover  her  damages  either  from  the 
ship  or  tug.  The  effort  of  each  of  the  respond- 
ents has  been  to  throw  the  entire  responsibility 
for  the  loss  on  the  other.  On  the  part  of  the 
tug,  however,  it  was  contended  that  the  find- 
ings do  not  meet  the  issues  raised  by  the  plead- 
ings, but  in  this  we  think  counsel  are  in  error. 
It  is  quite  true  the  finding  is  that  the  courses  the 
vessels  were  on  crossed  each  other  just  ahead  of 
the  tug,  or  between  the  tug  and  the  ship, when 
there  &  no  express  averment  to  that  effect  either 
in  the  libel  or  the  answer,  but  the  finding  is  cer- 
tainly not  inconsistent  with  anything  that  is 
alleged.  A  southwest  course  would  be  parallel 
with  a  northeast  course,  and  the  two  could  not 
cross,  but  in  the  libel  it  is  averred  that  the 
schooner  was  heading  about  northeast.  Such, 
also,  is  the  statement  in  the  answers,  and  the 
finding  is  the  same.  A  course  which  varied  even 
a  little  from  northeast  might  cross  one  that  was 
southwest.  The  libel  charges  the  tug  with  sud- 
denly sheering  to  port,  while  the  tug  and  ship 
say  the  schooner  suddenly  kept  away  to  the 
right.  The  finding  is  that  the  schooner  did  not 
change  her  course,  and  that  the  ship  and  tug  only 
went  off  their  course  one  point  to  the  south. 
Upon  the  findings,  the  collision  seems  to  have 
occurred  because  the  original  courses  crossed 
each  other  with  the  vessels  in  dangerous  prox- 
imity, and  not  because  of  a  sudden  change  of 
course  by  the  tug  as  alleged.  This  we  think 
sufficient. 

Upon  the  findings  as  they  stand,  we  think 
the  decree  below  was  right  The  ship  and  the 
tug  were  in  law  one  vessel;  and  that  a  vessel 
under  steam.  It  was  their  duty,  therefore,  to 
keep  out  of  the  way.  Whether  the  one  vessel, 
which  the  two  constituted  for  the  purposes  of 
the  case,  was  the  ship  or  the  tug  or  both,  is  the 
important  question. 

The  tug  furnished  the  motive  power  for  her- 
self and  the  ship.  Both  vessels  were  under  the 
general  orders  of  the  pilot  on  the  ship,  but  it  is 
expressly  found  as  a  fact  that  the  tug  actually 
received  no  orders  from  him.  Being  on  the 
ship,  which  was  two  hundred  and  seventy  feet 
astern  of  the  tug,  it  is  not  to  be  presumed  that 
he  was  to  do  more  than  direct  the  general  course 
to  be  taken  by  the  ship  in  gettiag  to  her  place 
of  destination.  The  details  of  the  immediate 
navigation  of  the  tug,  with  reference  to  ap- 
proaching vessels,  must  necessarily  have  been 
left  to  a  great  extent  to  those  on  board  of  her. 
She  was  where  she  would  ordinarily  see  an  ob- 
ject ahead  before  those  on  the  ship  could,  and 
having  all  the  motive  power  of  the  combined 
vessels  under  her  own  control,  she  was  in  a  sit- 
uation to  act  promptly  and  do  what  was  re- 
quired under  the  circumstances.  That  this  was 
expected  is  clearly  shown  by  the  fact  that  down 
to  the  time  of  the  collision  the  pilot  on  the  ship 
had  found  no  occasion  to  direct  her  movements. 
Her  own  pilot  or  master  seems  to  have  managed 
the  navigation  satisfactorily.  We  do  not  enter- 
tain a  doubt  that,  situated  as  the  tug  was,  in  the 
night,  so  far  away  from  the  ship,  it  was  her 
duty  to  do  what  was  required  by  the  law  of  a 
vessel  under  steam,  to  keep  herself  and  the  ship 
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oat  of  the  way  of  an  approaching  vessel,  par- 
ticularly if  the  pilot  of  the  ship  did  not  assume 
actual  control  for  the  time  being  of  the  naviga- 
tion of  the  two  vessels. 

Such  being  the  case/  we  think  it  clear  both 
vessels  were  In  fault.  Both  mistook  the  course 
of  the  schooner,  and  neither  those  on  the  ship 
nor  those  on  the  tug  observed  the  lights  on  the 
schooner,  although  they  were  properly  set  and 
burning  brightly.  It  was  for  this  reason,  un- 
doubtedly, that  neither  those  on  the  ship  nor 
those  on  the  tug  took  any  steps  in  time  to  avoid 
the  collision.  They  evidently  thought  the  course 
they  were  on  would  take  them  by  in  safety, 
until  it  was  too  late.  Both  vessels  were  respon- 
sible for  the  navigation,  as  has  already  been 
seen.  The  ship,  because  her  pilot  was  in  general 
charge,  and  the  tug,  because  of  the  duty  which 
rested  on  her  to  act  upon  her  own  responsibility 
in  the  situation  in  which  she  was  placed.  The 
tug  was  in  fault  because  she  did  not  on  her  own 
1 703 1  motion  change  her  course  so  as  to  keep  both  her- 
self and  the  ship  out  of  the  way;  and  the  ship 
because  her  pilot,  who  was  in  charge  both  of 
ship  and  tug,  neglected  to  give  the  necessary 
directions  to  the  tug,  when  he  saw  or  ought  to 
have  seen  that  no  precautions  were  taken  by 
the  tug  to  avoid  the  approaching  danger.  Had 
either  the  ship  or  tug  done  its  duty  under  the 
circumstances,  there  could  have  been  no  col- 
lision. 

The  decree  is  in  the  form  sanctioned  by  this 
court  in  the  case  of  The  Alabama  and  Game- 
cock, 92  U.  8.,  695  [XXIII.,  763 j. 

Affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 
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SCHOOL  DISTRICT  NO.  56,  OF  RICH- 
ARDSON COUNTY,  NEBRASKA,  Plff. 
in  Err., 

v. 

ST.  JOSEPH  FIRE  AND  MARINE  IN- 
SURANCE COMPANY. 
(See  8.  C,  13  Otto,  707-710.) 
Void  Nebraska  Act— general  statutes. 

*" .  The  Nebraska  Act,  authorizing  School  District 
Number  56,  of  Richardson  County,  to  issue  bonds 
for  the  purpose  of  erecting  a  school  building,  etc, 
under  which  the  bonds  sued  on  in  this  action  were 
issued,  is  in  conflict  with  the  Constitution  of  the 
State,  and  is,  therefore,  void. 

2.  The  bonds  cannot  be  held  valid  under  tbe  pow- 
ers conferred  on  school  districts  by  the  general  stat- 
utes of  the  State. 

[No.  406.] 

Submitted  Jan.  6, 188 1.   Decided  May  t,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
The  case  is  fully  stated  by  the  court. 
Messrs.  E.  Eaterbrook  &  Geo.  P.  UN,  for 
plaintiff  in  error. 

Meters.  WilUrd  P.  Hall.  H.  E.  Barnard 
and  B.  R.  Vineyard,  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court : 

The  defendant  in  error  recovered  a  judgment 
in  the  Circuit  Court  of  the  United  States  for  the 
District  of  Nebraska  against  the  plaintiff  in  er- 
ror for  the  sum  of  $2,554.70.  The  Judges  of 
See  18  Otto. 


the  Circuit  Court  certified  a  difference  of  opin- 
ion on  three  questions  of  law  arising  in  the  case, 
only  one  of  which  is  necessary  to  be  considered 
here,  namely:  "Whether  the  said  Act  of  the  Leg- 
islature of  Nebraska,  approved  February  2. 
1875,  recited  in  the  bonds  (the  coupons  of  which 
are  in  suit),  is  in  conflict  with  section  1  of  ar- 
ticle 8  of  the  Constitution  of  the  State,  because 
the  same  is  a  special  Act  conferring  corporate 
powers:  and  also  whether  it  is  in  conflict  with 
section  19  of  article  2  of  the  Constitution  of  the 
State  because  it  contains  more  than  one  sub- 
ject." 

Indeed,  we  only  propose  to  consider  the  first 
branch  of  this  double  question.  Section  I,  ar- 
ticle 8.  of  the  Nebraska  Constitution  reads  thus: 
"The  Legislature  shall  pass  no  special  Act  con- 
ferring corporate  powers." 

The  Act  of  February  2, 1875,  is  entitled  "An 
Act  Authorizing  School  District  No.  56,  of  17ftSI 
Richardson  County,  to  Issue  Bonds  for  the  Pur-  1 ' uo  1 
pose  of  Erecting  a  School  Building,  Procuring 
a  Site  Therefor,  and  for  Setting  Apart  a  Fund 
to  Pay  the  Same." 

It  authorized  the  school  board  to  issue  bonds 
to  the  amount  of  $20,000,  payable  in  ten  or 
twenty  years,  with  ten  per  cent  per  annum  in- 
terest, for  that  purpose,  and  required  a  vote  of 
a  majority  of  the  electors  of  the  district  before 
they  could  be  issued.  It  forbid  the  sale  of  these 
bonds  at  less  than  eighty-five  cents  on  the  dol- 
lar. It  also  enacted  that  all  the  penalties  and 
forfeitures  thereafter  imposed,  for  any  breach  of 
the  ordinances  of  Falls  City,  and  all  money  for 
licenses  to  sell  or  traffic  in  liquors,  or  any  other 
commodity  or  license  to  transact  other  business, 
should  be  paid  over  to  the  board  of  trustees  of 
the  School  District,  as  well  as  all  fines  imposed 
by  the  police  judge  of  said  city. 

The  bonds  on  which  the  judgment  in  this 
case  was  rendered  were  issued  under  this  Act, 
and  it  was  so  recited  on  their  face.  That  this 
was  a  special  Act  is  not  denied.  Nor  can  it  be 
controverted  successfully  that  it  confers  corpo- 
rate powers.  The  power  to  make  a  contract  of 
this  character,  to  collect  the  taxes  necessary  to 
pay  the  debt,  to  contract  for  and  superintend 
and  pay  for  the  building,  to  receive  the  fund 
mentioned  from  the  authorities  of  Falls  City, 
are  all  in  their  nature  corporate  acts  when  per- 
formed by  a  body  possessing  corporate  powers. 

The  Statutes  of  Nebraska  then  in  force  declare 
that  "Every  duly  organized  school  district  shall 
be  a  body  corporate,  and  possess  all  the  usual 
powers  of  a  corporation  for  public  purposes," 
*  *  *  "and  may  sue  and  be  sued,  purchase, 
hold  and  sell  such  personal  and  real  estate  as 
the  law  allows."  The  power  conferred  by  the 
Act  of  1875  on  School  District  No.  56  was  con- 
ferred on  a  corporation,  and  was  to  be  exercised 
by  it  as  a  corporation  and  is,  therefore,  corpo- 
rate power  and  was  conferred,  if  at  all,  by  a 
special  Act. 

In  response  to  this  it  is  said  that  a  school  dis- 
trict is  only  a  quasi  corporation,  and  does  not 
come  within  the  constitutional  provision.  What 
is  meant  by  the  words  quasi  corporation, as  used 
in  the  authorities,  is  not  always  very  clear.  It 
is  a  phrase  generally  applied  to  a  body  wrich 
exercises  certain  functions  of  a  corporate  char- 
acter, but  which  has  not  been  created  a  corpo- 
ration by  any  statute,  general  or  special. 

Such  is  not  the  case  here,  for  the  language  of 
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the  Nebraska  Statute  makes  school  districts  cor- 
1 7091  porations  in  the  fullest  sense  of  the  word. 

It  is  next  argued  that  the  constitutional  pro- 
vision was  only  intended  to  apply  to  private 
corporations,  as  distinguished  from  those  which 
are  part  of  the  body  politic,  such  as  counties 
and  towns. 

But  we  sec  no  warrant  for  this  distinction. 

There  H  certainly  nothing  in  the  words  of  the 

{(revision  to  suggest  any  such  distinction  or 
imitation.  Nor  do  we  see  any  reason  whv  the 
local  corporate  bodies  discharging  public  func- 
tions should  not  be  governed  by  general  and 
uniform  laws  as  well  as  those  for  private  enter- 
prises. In  fact  the  weight  of  the  argument 
seems  to  be  the  other  way,  for  it  can  very  well 
be  seen  that  the  aggregation  of  individual  cap- 
ital and  energy  into  an  associated  orginization 
may  require  different  powers  for  each  enterprise 
so  established,  while  the  powers  to  he  exercised 
by  cities,  towns,  townships  and  school  districts 
in  the  same  State  may  or  should  be  uniform  in 
character  all  over  the  State.  If  any  such  rule 
is  defensible  at  all,  of  which  it  is  not  our  prov- 
ince to  judge,  its  application  to  the  latter  class 
of  corporations  seems  the  more  appropriate  of 
the  two. 

The  Constitution  of  the  State  of  Ohio  has  a 

E revision  similar  to  that  of  the  State  of  Nebras- 
a  relied  on  in  this  case.  In  the  case  of  State 
v.  Cincinnati,  20  Ohio  St.,  18,  the  Supreme 
Court  of  that  State  held  that  in  the  purview  of 
the  constitutional  provision  there  was  no  dis- 
tinction between  private  and  municipal  corpo- 
rations. To  the  same  effect  is  the  decision  of 
the  same  court  in  Atkinson  v.  R.  R.  Co.,  15 
Ohio  St. ,  21 .  The  Supreme  Court  of  Nebraska, 
in  the  case  of  Robert  I'legg  v.  the  present  plaint- 
iff in  error  [8  Neb. ,  178],  has  held  the  statute 
under  which  these  bonds  were  issued  void,  be- 
cause it  was  forbidden  by  this  clause  of  the 
State  Constitution. 

We  are  of  opinion  that  this  is  a  sound  con- 
struction of  the  Constitution,  and  that  ,  as  to  the 
first  question  certified  to  us,  it  must  be  an- 
swered thatthe  Act  of  February  2,  1875,under 
which  these  bonds  issued,  is  in  conflict  with  the 
Constitution  of  the  State  and  is,  therefore,  void. 

We  are  asked,  however,  to  affirm  the  judg- 
ment because  the  bonds  may  be  held  valid  under 
the  powers  conferred  on  school  districts  by  the 
general  statutes. 

We  are,  however,  of  a  different  opinion.  The 
general  statute  had  other  conditions  for  creating 
a  debt  than  the  special  Act  mentioned  on  the  face 
of  these  bonds.  This  statute  provided  a  fund 
which  might  of  itself  be  sufficient  to  pay  the 
1 7 10  J  debt  without  resort  to  taxation.  The  vote  of 
the  electors  might  not  have  been  obtained  under 
the  general  statute.  And  as  the  bonds  recite 
that  they  were  issued  under  this  Act,  and  that 
the  vote  was  taken  under  it,  we  cannot  see  that 
power  purposed  to  be  exercised  under  other  and 
very  different  circumstances,  can  be  invoked  to 
give  validity  to  an  Act  which  is  void  by  the  au- 
thority under  which  it  professed  to  be  acting. 

These  views  render  it  unnecessary  to  answer  t/ie 
other  questions  certified  to  us,  and  the  Judgment 
of  the  Circuit  Court  is  reversed  and  the  case  re- 
manded to  that  court  for  further  proceedings  not 
inconsistent  with  this  opinion. 

True  oopy.  Teat: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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NELSON  VIAL,  Jailer,  CHARLES  S.  PER-  1 714] 
HAM  and  WILLIAM  TWEEDLE,  Com- 
mitting Creditors,  Plffs.  in  Err., 
t. 

LUCIUS  S.  PENNIMAN. 

(Sec  S.  C,  "Penniman'B  Com,"  13  Otto,  714-720.) 

Statutes,  abolishing  imprisonment  for  debt,  con- 
stitutional. 

1.  Statutes  that  are  constitutional  in  part  only 
will  be  upheld,  bo  far  as  they  arc  not  in  ooulllct  with 
the  Constitution,  provided  the  allowed  and  tho  pro- 
hibited purts  arc  severable. 

2.  A  State  Legislature  can  pass  a  law  abolishing 
imprisonment  for  debt  on  contracts  made  or  Judg- 
ments rendered,  when  imprisonment  of  the  debtor 
was  one  of  the  remedies  to  which  his  creditor  was 
by  law  entitled  to  resort. 

3.  The  abolition  of  imprisonment  for  debt  is  not 
of  itself  such  a  change  in  the  remedy  as  impairs  the 
obligation  of  the  contract. 

[No.  281.] 

Argued  Apr.  SS,  1881.    Decided  May  S,  1881. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Rhode  Island. 

Refer  to  the  opinion  of  the  court  for  full  state- 
ment of  the  case. 

Messrs.  C.  H.  Hill,  Henry  D.  Hyde  and  Ear- 
vey  N.  Shepherd*  for  plaintiffs  in  error: 

Previous  to  the  enactment  of  chapter  600,  the 
liability  of  the  stockholder  in  said  corporation 
was  original,  direct  and  absolute;  substantially 
that  of  a  partner,  as  though  the  debt  had  been 
created  in  their  name  by  some  agent  acting  for 
them. 

Conant  v.  Van  Schaick,  24  Barb.,  89;  Corn- 
ina  v.  McCullough,  1  N.  Y.,  47. 

Nor  can  this  liability  be  a  surprise  to  them, 
if  they  exercise  due  diligence  in  examining  the 
public  records. 

Curtis  v.  Harlow,  12  Met.  (Mass.),  3. 

Chapter  600  changes  and  lessens  the  liability 
of  the  stockholders  in  said  corporation,  by  mak- 
ing it  derivative,  secondary  and  conditional, 
substantially  that  of  a  surety  or  guarantor  and, 
indeed,  somewhat  less  than  that  of  an  ordinary 
surety. 

The  1st  section  of  chapter  600  completely 
abolishes  the  remedy  at  law  given  by  previous 
statutes  for  the  enforcement  of  a  stockholder's 
liability,  a  remedy  convenient  and  summary, 
and  substitutes  for  it  a  remedy  which  is  dila- 
tory, expensive  and  uncertain.  The  obligation 
of  the  contract  is  thereby  impaired,  notwith- 
standing the  new  remedy  and  the.  retention  of 
the  former  remedy  in  equity. 

Guild  v.  Rogers,  8  Barb.  ,602 ;  Van  Rensselar  t. 
Snyder,  9  Barb.,  802;  8.  C,  18  N.  Y.,299;  don- 
key v.  Hart,  14  N.Y.,  22,  80;  Pomeroy,  Const. 
L.,  sec.  609. 

The  remedy  or  means  of  enforcement  is  a 
part  of  the  obligation  which  a  State  cannot,  by 
legislation,  impair. 

Lapsley  v.  Brashears,  4  Litt.  (Ky.),  65;  1  Bac. 
Abr. ,  tit.  Actions  in  General,  letter  B. 

The  remedy  is  inseparable  from  the  obliga- 
tion, as  otherwise  the  contract  would  be  of  the 
nature  of  those  imperfect  obligations  or  moral 
duties  which  are  subject  to  the  mere  caprice  of 
the  individual. 

Townsend  v.  TownsendA  Peck  (Tenn.).l;  Biggs 
v.  Martin,  5  Pike  (Ark.),  508. 

The  State,  if  it  modifier  the  remedy,  must 
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provide  one  as  speedy,  efficient  and  substantial 
as  that  subsisting  when  the  contract  was  made. 

1  Kent,  12th  ed.,  sec.  456,  note  a;  Sedg. 
Stat,  and  Const.  Law,  680;  Pomeroy,  Const. 
Law,  sec.  609;  Jones  v.  Crittenden,  1  Car.  L.  R., 
885;  Johnson  v.  Duncan,  8  Mart.,  581;  Bailey  v. 
Gentry ,  1  Mo.,  164;  Bumgardner  v.  Circuit 
Court,  4  Mo.,  50;  Stevens  v.  Andrews,  81  Mo., 
205;  Willardv.  Longstrcet,  2  Doug.  (Mich.),  172; 
Mundyv.  Monroe, \  Mich.,  68;  Cargtllv.  Power, 
1  Mich.,  369;  Nevitt  v.  Bk.,  14  Miss.  (6  Sm.  & 
M.),  513;  Seobey  v.  Gibson,  17  Ind.,  572;  Ingle- 
hart  v.  Wolfin,  20  Ind.,  82;  Rosier  v.  Hale,  10 
la,,  470;  Malony  v.  Fortune,  14  la.,  417;  Lockett 
v.  Usry,  280a.,  845;  Taylor  v.  Stearns,  18Gratt., 
244;  Jones  v.  McMahan,  80  Tex.,  719;  Bunn  v. 
0©jy<w,  41  Pa.,  441;  Penrose  v.  Canal  Co.,  56 
Pa..  40;  Edwards  v.  Kearzey,  96  U.  8.,  607 
(XXIV.,  798). 

While  the  State  may  prescribe  the  mode  of 
suit  and  forms  of  process,  it  cannot  clog  the 
remedy  with  conditions  and  restrictions,  so  as 
materially  to  impair  its  efficiency. 

Cooley,  Const.  Lim.,  sec.  284;  Oliver  v.  Mc- 
Clurc,  28  Ark.,  555;  Fletcher  v.  Peck,  6  Cranch, 
87;  Sturges  v.  Crowninsltield,  4  Wheat.,  122; 
Green  v.  Biddle,  8  Wheat.,  1;  Ogden  v.  Saun- 
ders, 12  Wheat.  ,213;  Bronson  v.  Kimie,  1  How., 
311;  McCrackenv.Hayward,  2  How.,  608;  Gant- 
lyv.  Swing,  3  How.,  707;  Bk.  v.  Sharp,  6  How., 
301;  Curran  v.  Ark.,  15  How.,  304;  Hawthorne 
v.  Cole/,  2  Wall.,  10  (69  U.  S. ,  XVII.,  776);  Von 
Hoffman  v.  Quincy,  4  Wall.,  535  (71  U.  8., 
XVIIL,  403);  White  v.  ifarf,  13  Wall.,  646  (80 
U.  8.,  XX.,  685);  Gunn  v.  Barry,  15  Wall.,  610 
(82  U.  S.,  XXL,  212);  Walker  v.  IFAifoA^wf,  16 
Wall.,  314  (83  U.  8.,  XXL,  857). 

Chapter  600  is  a  connected  whole;  its  provis- 
ions are  dependent  upon  each  other  and  operate 
together  for  the  same  purpose,  and  it  is  not  to 
be  presumed  that  the  General  Assembly  would 
have  passed  one  provision  without  the  other. 
Therefore,  the  chapter  being  unconstitutional 
in  its  other  provisions,  it  is  also  unconstitutional 
in  so  far  as  it  prohibits  imprisonment  on  an  exe- 
cution against  the  corporation. 

Cooley,  Const.  Lim.,  78;  Wynehamer  v.  Peo- 
ple, 18  N.  Y.,  442;  Warren  v.  Charlestown,  2 
Gray,  84;  Ootmanv.  Bond,  15  Wis.,  20;  Mesh- 
meier  v.  State,  11  Ind.,  484;  Eckhart  v.  State,  5 
W.  Vs..  515. 

Even  supposing  the  different  clauses  of  the 
chapter  are  not  so  interdependent  and  that  the 
provision  against  imprisonment  may  be  sepa- 
rated from  the  rest,  the  provision  in  itself  is 
unconstitutional. 

It  utterly  takes  away  the  right  of  imprison- 
ment on  an  execution  against  the  charter,  even 
on  proof  of  fraud. 

It  is  settled  that  a  State  may  authorize  the 
liberation  of  a  debtor  upon  judicial  proof  of  his 
insolvency.  If  a  debtor  has  no  property  where- 
with to  pay  his  debt,  imprisoning  him  cannot 
oblige  him  to  pay  it,  and  therefore  it  docs  not 
impair  the  obligation  of  his  contract  to  exempt 
or  release  him  from  imprisonment. 

Bk.  v.  Freeze,  6  Shep.,  109;  Kendall  v.  Dodge, 
3  Vt.,  360;  Woodfin  v.  Hooper,  4  Humph.,  13; 
Bronson  v.  Newberry,  2  Doug.  (Mich.),  38;  New- 
ton v.  Tibbetts,  7  Ark.,  150;  DonneUy  v.  Corbett, 
7  N.  Y.,  500;  In  re  Nicliolt,  8  R.  I.,  50;  Sturges 
v.  Crowninshield  (supra);  Mason  v.  Haile,  12 
Wheat.,  870;  Been  v.  Hi>«qhUm,  9  Pet.,  829; 
See  18  Ott~ 


Gray  v.  Monroe,  1  McLean,  628:  Terry  v.  An- 
derson, 95  U.  8.,  682  (XXIV.,  866);  Edwards  v. 
Kearzey  (supra). 

In  all  the  above  cases  the  statute  abolishing 
imprisonment  contains  ample  provisions  to  com- 
pel a  discovery  of  the  debtor's  property ,  or  takes 
effect  after  the  prisoner  had  taken  the  poor 
debtor's  oath.  They  are  not  applicable  to  a  case 
like  the  present,  where  the  law  allows  the  debtor 
to  go  at  large  without  any  evidence  of  his  in- 
solvency, and  does  not  allow  the  creditor  to 
detain  him,  even  upon  proof  that  he  is  abun- 
dantly solvent,  and  when  the  defendant  in  error 
had  agreed  that  he  would  be  liable  in  his  per- 
son as  well  as  in  his  property,  on  an  execution 
against  the  corporation. 

Hawthorne  v.  Calef  (supra). 

Mr.  Benj.  F.  Thurston,  for  defendant  in 
error: 

It  was  decided  at  an  early  day  by  the  Su- 
preme Court  of  the  United  States,  that  those 
Acts  did  not  impair  the  obligation  of  a  contract, 
which  extended  only  to  the  modification  or  va- 
riation of  a  remedy,  even  though  the  new 
remedy  was  less  convenient  and  speedy;  pro- 
vided that  some  substantive  remedy  wns  left; 
and  that  imprisonment  is  no  part  of  the  con- 
tract, and  that  the  release  of  the  prisoner  does 
not  impair  its  obligation. 

Sturges  v.  Croxcninshield ,  4  Wheat.,  122;  Ma- 
son v.  Haile,  12  Wheat.,  870. 

In  affirmance  of  the  same  doctrine  are  the 
following  decisions  of  this  court: 

Ogden  v.  Saunders,  12  Wheat.,  280;  Beers  v. 
Haughton,  9  Pet.,  859;  Von  Hoffman  v.  Quincy, 
4  Wall.,  558  (71  U.  8.,  XVIIL,  409);  Tennessee 
v.  Sneed,  96  U.  S..  69  (XXIV.,  610). 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court : 

The  General  Statutes  of  Rhode  Island,  chap- 
ter 142,  contain  the  following  provisions  : 

"  Sec.  11.  Every  manufacturing  corporation 
included  within  the  provisions  of  this  chapter, 
shall  file  in  the  town  clerk's  office  of  the  town 
where  the  manufactory  is  established,  annually 
on  or  before  the  15th  day  of  February,  a  cer- 
tificate, signed  by  a  majority  of  the  directors, 
truly  stating  the  amount  of  its  capital  stock 
actually  paid  in ;  the  value,  as  last  assessed  for 
a  town  tax,  of  its  real  estate ;  the  balance  of  its 
personal  assets,  and  the  amount  of  its  debts. 

Sec.|  12.  If  any  of  said  companies  shall  fail 
to  do  so,  all  the  stockholders  of  said  company 
shall  be  jointly  and  severally  liable  for  all  the 
debts  of  the  company  then  existing,  and  for  all  I  • 1 5 1 
that  shall  be  contracted  before  such  notice  shall 
be  given,  unless  such  company  shall  have  been 
insolvent  and  assigned  its  property  in  trust  for 
the  benefit  of  its  creditors,  in  which  case  the 
obligation  to  give  notice  by  the  filing  of  such 
certificate  shall  cease." 

'*  Sec.  20.  Whenever  the  stockholders  of  any 
manufacturing  company  shall  be  liable,  by  this 
provision  of  this  chapter,  to  pay  the  debts  of 
such  company  or  any  part  thereof,  their  per- 
sons and  property  may  be  taken  therefor  on  any 
writ  of  attachment  or  execution  issued  against 
the  company  for  such  debt,  in  the  same  manner 
as  on  writs  and  executions  issued  against  them 
for  their  individual  debts. 

Sec.  21.  The  person  to  whom  such  officers 
or  stockholders  may  render  themselves  liable  as 
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aforesaid,  may,  instead  of  the  proceedings  afore- 
mentioned, have  his  remedy  against  said  offi- 
cers or  stockholders  by  bill  in  equity  in  the  Su- 
preme Court." 

While  these  provisions  of  the  statute  law 
were  in  force  William  Twcedle,  of  Providence, 
one  of  the  plaintiffs  in  error,  recovered  judg- 
ment against  the  American  Steam  and  Gas-Pipe 
Company,  a  manufacturing  corporation  created 
by  theQeneral  Assembly  of  Rhodelsland, which 
was  subject  to  the  provisions  above  recited. 

The  defendant  in  error  was  a  stockholder  in 
that  corporation.  The  certificate  required  by 
section  11  had  not  been  filed.  He  was,  conse- 
quently, individually  liable  in  person  and  prop- 
erty for  the  satisfaction  of  the  judgment  above 
mentioned.  Therefore,  the  sheriff,  to  whose 
hands  the  execution  issued  on  the  judgment  of 
Twecdlc  against  the  corporation  came,  for  want 
of  goods  and  chattels  of  the  corporation  or  of 
Pennimnn,  the  defendant  in  error,  arrested 
Penniman  and  committed  him  to  jail. 

While  he  was  in  jail,  under  the  commitment, 
the  General  Assembly  of  Rhode  Island,  on 
March  27,  1877,  passed  an  Act  "  Defining  and 
Limiting  the  Mode  of  Enforcing  the  Liability 
of  Stockholders  for  the  Debts  of  Corporations." 
It  was  as  follows  : 

"Section  1.  No  person  shall  hereafter  be 
imprisoned  or  be  continued  in  prison,  nor  shall 
the  property  of  any  such  person  l>e  attached, 
upon  an  execution  issued  upon  a  judgment  ob- 
tained against  a  corporation  of  which  such  per- 
son is  or  was  a  stockholder. 

Sec.  2.  All  proceedings  to  enforce  the  liabil- 
ity of  a  stockholder  for  the  debts  of  a  corpora- 
tion shall  be  either  by  suit  in  equity,  conducted 
according  to  the  practice  and  course  of  equity, 
or  by  an  action  of  debt  upon  the  judgment  ob- 
tained against  such  corporation ;  and  in  any 
such  suit  or  action,  such  stockholder  may  con- 
test the  validity  of  the  claim  upon  which  the 
judgment  against  such  corporation  was  ob- 
tained, upon  any  ground  upon  which  such  cor- 
poration could  have  contested  the  same  in  the 
action  in  which  such  judgment  was  recovered. 

Sec.  3.  All  Acts  and  parts  of  Acts  inconsist- 
ent herewith  are  hereby  repealed. 

Sec.  4.  This  Act  shall  take  effect  from  and 
after  the  date  of  the  passage  thereof." 

Penniman  did  not  take  or  offer  to  take  the 
poor  debtor's  oath,  on  the  taking  of  which  he 
would  have  been  entitled  to  discharge  from  im- 
prisonment, but  while  he  was  still  in  jail  under 
said  commitment,  applied  to  the  Supreme  Court 
of  the  State  for  his  release  by  virtue  of  the  pro- 
visions of  the  Act  just  recited. 

His  discharge  was  opposed  by  Twecdlc,  the 
committing  creditor,  on  the  ground  that  the  1st 
section  of  the  Act,  by  virtue  and  force  of  which 
he  claimed  to  be  discharged  from  imprisonment, 
was  repugnant  to  and  in  violation  of  section  10, 
article  I.  ,of  the  Constitution  of  theUnited  States 
and  was,  therefore,  null  and  void,  because  it 
impaired  the  obligation  of  the  judgment  upon 
which  said  commitment  had  been  made,  and 
of  the  contract  on  which  the  judgment  was 
founded. 

It  was  adjudged  by  the  Supreme  Court  that 
said  section  was  constitutional  and  valid  and 
that,  by  virtue  thereof,  Penniman  was  entitled 
to  be  discharged  from  further  custody  under 
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said  commitment,  and  the  court  discharged  him 
accordingly. 

This  judgment  of  the  Supreme  Court  is 
brought  here  on  error  for  review. 

It  is  only  necessary  to  consider  that  part  of 
section  1  of  the  Act  above  recited  which  re- 
lieves a  party  from  imprisonment  upon  an  exe- 
cution issued  on  a  judgment  obtained  against  a 
corporation  in  which  he  is  a  stockholder.  The 
defendant  in  error  invokes  that  provision  of  the 
statute  and  no  other.  He  was  merely  relieved 
from  imprisonment,  and  it  is  that  ana  that  only 
of  which  the  plaintiff  in  error  complains.  "Stat- 
utes that  are  constitutional  in  part  only  will  be 
upheld,  so  far  as  they  are  not  in  conflict  with 
the  Constitution,  provided  the  allowed  and  pro- 
hibited parts  are  severable."  Packet  Co.  v. 
Keokuk,  95  U.  8.,  80  [XXIV.,  377].  So  that, 
if  so  much  of  the  section  under  consideration  as  [717] 
relieves  a  debtor  from  imprisonment  for  debt 
is  constitutional,  and  can  be  severed  from  the 
other  parts  of  the  enactment,  the  judgment  of 
the  Supreme  Court  of  Rhode  Island  should  be 
affirmed. 

That  part  of  the  section  of  the  law  assailed 
by  plaintiff  in  error,  which  relates  to  imprison- 
ment of  the  debtor,  and  that  which  relates  to 
the  seizure  of  his  property,  are  entirely  distinct 
and  independent,  nnd  either  one  can  stand  and 
be  operative,  though  the  other  should  be  de- 
clared void.  We  may,  then,  in  deciding  this 
case,  consider  section  1  as  if  it  read:  "  No  per- 
son shall  hereafter  be  imprisoned,  or  be  con- 
tinued in  prison  *  *  *  upon  an  execution  is- 
sued upon  a  Judgment  obtained  against  a  cor- 

E oration  of  which  such  person  is  or  was  a  stock- 
older." 

The  only  question,  therefore,  which  we  are 
called  on  to  decide  is,  whether  this  provision 
of  the  law,  which  was  enacted  after  the  recov- 
ery of  the  judgment  against  the  corporation,  by 
virtue  of  which  the  defendant  in  error  was  im- 
prisoned, is  a  law  which  impairs  the  obligation 
of  contracts. 

In  other  words,  can  a  State  Legislature  pass 
a  law  abolishing  imprisonment  for  debt  on  con- 
tracts made  or  judgments  rendered  when  im- 
prisonment of  the  debtor  was  one  of  the  rem- 
edies to  which  his  creditor  was  by  law  entitled 
to  resort? 

This  court  has  repeatedly  and  pointedly  an- 
swered this  question  in  the  affirmative,  holding 
such  aii  enactment  not  to  impair  the  obligation 
of  the  contract. 

In  Sturgct  v.  CroieninthieUl,  4  Wheat.,  122. 
this  court,  speaking  by  Chief  Juttice  Marshall 
said:  "  The  distinction  between  the  obligation 
of  a  contract  and  the  remedy  given  by  the  Leg- 
islature to  enforce  that  obligation,  has  been 
taken  at  the  bar  and  exists  in  the  nature  of 
things.  Without  impairing  the  obligation  of 
the  contract  the  remedy  may  certainly  be  modi- 
fied, as  the  wisdom  of  the  Nation  shall  direct. 
Confinement  of  the  debtor  may  be  a  punish- 
ment for  not  performing  his  contract,  or  may 
be  allowed  as  a  means  of  inducing  him  to  per- 
form it.  But  the  State  may  refuse  to  inflict  this 
punishment,  or  may  withhold  this  means  and 
leave  the  contract  in  full  force.  Imprisonment 
is  no  part  of  the  contract,  and  simply  to  release 
the  prisoner  does  not  impair  its  obligation." 

The  precise  question  raised  in  this  case  came 
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before  this  court  in  Mason  v.  Eatle,  12  Wheat., 
[718]  370.  The  case  was  an  action  of  debt,  brought 
in  the  Circuit  Court  of  Rhode  Island,  upon  two 
several  bonds  given  by  the  defendant  Haile  to 
the  plaintiff  Mason  and  one  Bates,  whom  the 
plaintiff  survived:  one  of  which  was  executed  on 
the  14th  and  the  other  on  the  29th  of  March,1814. 

The  condition  of  both  bonds  was  the  same, 
and  was  as  follows: 

"  The  condition  of  the  above  obligation  is 
such  that  if  the  above-  bounden  Nathan  Haile, 
now  a  prisoner  in  this  State's  jail  in  Providence, 
within  the  County  of  Providence,  at  the  suit  of 
Mason  and  Bates,  do  and  from  henceforth  con- 
tinues to  be  a  true  prisoner  in  the  custody, 

fuard  and  safe-keeping  of  Andrew  Waterman, 
eepcr  of  said  prison,  within  the  limits  of  said 
prison,  until  he  shall  be  lawfully  discharged, 
without  committing  any  manner  of  escape  or  es- 
capes during  the  time  of  restraint,  then  this  ob- 
ligation to  be  void,  or  else  to  remain  in  full 
force  and  virtue." 

To  the  declaration  upon  these  bonds  the  de- 
fendant pleaded  in  substance:  that  in  June, 
1814,  after  giving  the  bonds,  be  presented  a  pe- 
tition to  the  Legislature  of  Rhode  Island,  pray- 
ing for  relief  and  the  benefit  of  an  Act  passed 
in  June,  175G,  entitled  "  An  Act  for  the  Relief 
of  Insolvent  Debtors;"  that  in  February,  1816, 
the  Legislature,  upon  due  hearing,  granted  the 
prayer  of  his  petition  and  passed  the  following 
Resolution: 

"On  petition  of  Nathan  Haile/ of  Foster, 
praying  for  the  relief  therein  stated,  that  the 
benefit  of  an  Act  passed  in  June,  1756,  for  the 
relief  of  insolvent  debtors,  may  be  extended  to 
him.  Voted,  that  the  prayer  of  the  petition  be 
and  the  same  is  hereby  granted;"  that  the  de- 
fendant afterwards,  in  pursuance  of  said  Reso- 
lution and  of  the  laws  of  the  State,  received,  in 
due  form,  from  the  proper  court,  a  judgment 
that  he  should  be  and  was  thereby  fully  dis- 
charged from  all  the  debts,  duties,  contracts 
and  demands,  *  *  and  from  all  imprisonment, 
arrest,  and  restraint  of  his  person  therefor." 

To  this  plea  a  demurrer  wns  filed,  and  the 
Judges  of  the  Circuit  Court  being  divided  in 
[719]   opinion  as  to  the  suppressing  of  the  plea,  the  ques- 
tion was  certified  to  this  court  for  final  decision. 

The  case  was  argued  by  Mr.  Webster  for  the 
plaintiff.  He  urged  that  the  Act  of  the  Legis- 
lature of  Rhode  Island  of  February,  1816,  lib- 
erating the  person  of  defendant  from  imprison- 
ment and  reviving  in  bis  favor  an  obsolete  in- 
solvent Act  of  the  colonial  Legislature  passed 
in  1756,  and  which  was  no  longer  in  force,  was, 
in  the  strictest  sense,  a  low  impairing  the  obli- 
gation of  contracts;  that  it  interfered  with  an 
actually  vested  right  of  the  creditor  acquired 
under  existing  laws  and  entitling  him  to  a  par- 
ticular remedy  against  the  person  of  his  debtor; 
that, upon  the  narrowest  constniction  which  had 
ever  been  given  to  the  prohibition  in  the  Consti- 
tution of  the  United  States,  it  impaired  the  ob- 
ligation of  the  bonds;  that  the  obligation  of 
these  bonds  was  entirely  destroyed  by  the  legis- 
lative Act,  which  was  not  a  general  law  but  a 
private  Act,  professedly  intended  for  the  relief 
of  the  party  in  the  particular  case. 

But  this  court  held  the  plea  good, and  the  Res- 
olution of  the  Legislature  of  Rhode  Island  by 
which  the  defendant  was  discharged  from  im- 
prisonment, a  valid  and  constitutional  enactment. 
See  18  Otto. 


The  court  said:  "  Can  it  be  doubted  but  the 
Legislatures  of  the  States,  so  far  as  relates  to 
their  own  process,  have  a  right  to  abolish  im- 
prisonment for  debt  altogether  and  that  such 
law  might  extend  to  present  as  well  as  future 
imprisonment?  We  are  not  aware  that  such  a 
power  in  the  States  has  ever  been  questioned. 
And  if  such  a  general  law  would  be  valid  un- 
der the  Constitution  of  the  United  States,  where 
is  the  prohibition  to  be  found  that  denies  to  the 
State  of  Rhode  Island  the  right  of  applying  the 
same  remedy  to  individual  cases?  Such  Taws 
merely  act  on  the  remedy,  and  that  in  part  only. 
They  "do  not  take  away  the  entire  remedy  but 
only  so  far  as  imprisonment  forms  a  part  of 
such  remedy.  The  doctrine  of  this  court  in  the 
cose  of  Sturges  v.  Croicninshield,  4  Wheat. ,  200, 
applies  with  full  force  to  the  present  case." 

Mr.  Justice  Washington  dissented  from  the 
opinion  in  the  case  but  concurred  in  so  much 
as  related  to  the  discharge  of  the  defendant  from 
imprisonment.  He  remarked:  *'  It  was  stated  rvooi 
in  Sturges  v.  Crowninsliield  that  imprisonment  1  ' 
of  the  debtor  forms  no  part  of  the  contract 
and,  consequently,  that  a  law  which  discharges 
his  person  from  imprisonment  does  not  impair 
its  obligation.  This  I  admit,  and  the  principle 
was  strictly  applicable  to  a  contract  for  money. 
*  *  *  I  admit  the  rights  of  a  State  to  put 
an  end  to  imprisonment  for  debt  altogether." 

So  in  Beers  v.  Houghton,  9  Pet.,  859,  this 
court  said:  "  There  is  no  doubt  that  the  Legis- 
lature of  Ohio  possessed  full  constitutional  au- 
thority to  pass  laws  whereby  insolvent  debtors 
should  be  released  or  protected  from  arrest  or 
imprisonment  of  their  persons  on  any  action  for 
any  debt  or  demand  aue  by  them.  The  right 
to  imprison  constitutes  no  part  of  the  contract, 
and  the  discharge  of  the  person  of  the  party 
from  imprisonment  does  not  impair  the  obliga- 
tion of  the  contract,  but  leaves  it  in  full  force 
against  his  property  and  effects."  See,  also, 
Von  Hoffman  v.Quincy,  4  Wall.  558  [71 U.  8., 
XVIII.,  409],  and  Tennessee  v.  Sneed.WV.  8., 

69Vxxrv.,6io]. 

The  general  doctrine  of  this  court  on  this 
subiect  may  be  thus  stated:  In  modes  of  pro- 
ceeding ana  forms  to  enforce  the  contract,  the 
Legislature  has  the  control  and  may  enlarge, 
limit,  or  alter  them,  provided  it  does  not  deny 
a  remedy  or  so  embarrass  it  with  conditions  or 
restrictions  as  seriously  to  impair  the  value  of 
the  right.  Bronson  v.  Kimie,  1  How.,  811; 
Von  Hoffman  v.  Quincy,  4  Wall.,  supra;  Ten- 
nessee v.  Sneed,  supra. 

The  result  of  the  decisions  of  this  court  abeve 
quoted  is  that  abolition  of  imprisonment  for 
debt  is  not  of  itself  such  a  change  in  the  rem- 
edy as  impairs  the  obligation  of  the  contract. 

Our  conclusion  is,  t/terefore,  that  the  judgment 
of  the  Circuit  Court  must  be  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


CHARLES  H.  MARSHALL  ai  al., 

THE  STEAMSHIP  ADRIATIC,  Her  En- 
gines, etc.,  Oceanic  Steam  Navigation 
Co.,  Limited,  Claimant. 
(See  8.  C,  "The  Adriatic"  13  Otto.  780,  781.) 
New  rule  'in  admiralty  cases. 
This  court  promulgates  the  following  as  an  addl- 


730] 


Digitized  by 


Google 


758,764 


Supreme  Court  of  the  United  States. 


Oct.  Term, 


tional  paragraph,  numbered  8,  to  Bule  8:  The  rec- 
ord In  causes  of  admiralty  and  maritime  Jurisdic- 
tion, where,  under  the  requirements  of  law  the 
facts  have  been  found  in  the  court  below,  and  our 
power  to  review  is  limited  to  the  determination  of 
questions  of  law  arising  on  the  record,  shall  be  con- 
fined to  the  pleadings,  the  findings  of  fact  and  con- 
clusions of  law  thereon,  the  bills  of  exceptions,  the 
final  Judgment  or  decree,  and  such  Interlocutory 
orders  and  decrees  as  may  be  necessary  to  a  proper 
review  of  the  case." 

[No.  727.] 

Argued,  Apr.  18, 1881.     Decided  May  S,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

Motion  to  strike  from  the  transcript  the  dep- 
ositions and  oral  testimony  taken  in  the  progress 
of  the  cause  in  the  several  courts  below. 

The  case  is  stated  by  the  court. 

Mr.  E.  P.  Wheeler,  in  support  of  motion. 

Mr.  William  Allen  Butler,  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

Section  698  of  the  Revised  Statutes  provides 
that,  upon  the  appeal  of  any  cause  of  admiralty 
and  maritime  jurisdiction,  a  transcript  of  the 
record  shall  be  transmitted  to  this  court  "  And 
copies  of  the  proofs  and  of  such  entries  and 
papers  on  file  as  may  be  necessary  on  the  hear- 
ing of  the  appeal."  While  the  Act  of  February 
16,  1875, 18  Stat,  at  L.,  pt.  8,  815,  ch.  77,  sec. 
1,  limits  the  review  by  this  court  of  the  judg- 
ments and  decrees  on  the  instance  side  of  courts 
of  admiralty  and  maritime  jurisdiction,  to  the 
questions  of  law  arising  on  the  record,  and  to 
[731  ]  such  rulings  of  the  court  below  excepted  to  at 
the  time,  as  may  be  presented  by  a  bill  of  ex- 
ceptions, and  requires  the  court  below  to  And 
the  facts,  no  change  has  been  made  in  the  law 
prescribing  what  should  be  included  in  the  tran- 
script sent  here  on  an  appeal.  For  that  reason, 
we  will  not  order  the  testimony  which  has  been 
sent  up  in  this  case  to  be  stricken  out.  As  un- 
der our  repeated  decisions,  The  Abbottford,  98 
U.  S.,  440  [XXV.,  168],  and  The  Benefactor,  at 
this  Term  {ante,  157],  the  facts  as  found  are  con- 
clusive on  us,  it  is  clear  the  testimony  may  not 
be  "  necessary  on  the  hearing  of  the  appeal." 
For  this  reason  it  may,  with  propriety,  by  con- 
sent of  counsel,  be  omitted  from  the  printed 
record.  We  will  not,  however,  make  any  or- 
der in  that  behalf,  but  if  it  shall  be  unnecessa- 
rily printed  against  the  wishes  of  either  of  the 
parties,  we  will,  on  the  final  determination  of 
the  case,  give  such  directions  in  respect  to  costs 
as  may  seem  proper. 

The  section  of  the  Revised  Statutes  referred 
to,  however,  requires  only  copies  of  such  of  the 
proofs  to  be  sent  up  "  as  may  be  necessary  on 
the  hearing  of  the  appeal . "  This  gives  us  pow- 
er to  prescribe  by  rule  what  shall  be  done  in 
cases  where  the  Act  of  1875  applies.  For  the 
guidance  hereafter,  of  parties  appealing  and  the 
officers  of  the  courts  below  in  such  a  case,  we, 
therefore,  now  promulgate  the  following  as  an 
additional  paragraph,  numbered  6,  to  Rule  8: 

"  6.  The  record  in  causes  of  admiralty  and 
maritime  jurisdiction,  where  under  the  require- 
ments of  law  the  facts  have  been  found  in  the 
court  below,  and  our  power  to  review  is  lim- 
ited to  the  determination  of  questions  of  law 
arising  on  the  record,  shall  be  confined  to  the 
006 


pleadings,  the  findings  of  fact  and  conclusions 
of  law  thereon,  the  bills  of  exceptions,  the  final 

Judgment  or  decree,  and  such  interlocutory  or- 
iers  and  decrees  as  may  be  necessary  to  a  prop- 
er review  of  the  case. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  8up.  Court,  TJ.  8. 


GEORGE  W.  WILLIAMS  et  al.,  Appt$..  [753] 
e. 

CALVIN  CLAFLIN  et  at* 
(See  8.  C,  13  Otto,  768, 784.) 
New  bond  on  appeal. 

If,  after  security  on  an  appeal  which  operates  as  a 
supersedeas  has  been  accepted,  the  circumstances  of 
the  case  or  of  the  parties  or  of  the  sureties  on  the 
bond  have  changed,  so  that  the  security,  which  was 
sufficient  at  the  time  it  was  taken,  does  not  continue 
to  be  so,  this  court  may,  on  proper  application,  so 
adjudge  and  order  as  justice  shall  require. 
[No.  1095J 

Argued  Apr.  25, 1881.       Decided  May  t,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina. 
On  motion. 
The  case  is  stated  by  the  court. 
Mr.  James  Lowndes  and  Mr.  Geo.  F. 
Edmonds,  for  appellees,  in  support  of  motion. 

Meter*.  P.  Phillips  and  Samuel  Lord, 
Jr.,  for  appellants,  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

In  Jerome  v.  McCarter,  21  Wall.,  81  [88  U.  8., 
XXII.,  516],  we  said  that  if,  after  security  on 
an  appeal,  which  operated  as  a  supersedeas,  had 
been  accepted,  the  circumstances  of  the  case  or 
of  the  parties  or  of  the  sureties  on  the  bond  had 
changed,  so  that  security  which  at  the  time  it 
was  taken  was  sufficient,  did  not  continue  to  be 
so,  we  might,  on  proper  application,  so  adjudge 
and  order  as  justice  should:  require.  The  pres- 
ent appellants  are  interested  only  in  preserving 
their  security  for  a  debt  of  the  railroad  cora- 

Sany,  amounting,  when  the  decree  was  ren- 
ered,  to  about  $152,000.  When  they  took  their 
appeal,  execution  of  the  whole  decree  had  been 
stayed  by  another  appeal  of  the  present  appel- 
lees, who  were  the  complainants  below.  Conse-  fiy 
quently  the  amount  of  security  to  be  given  then  l*°*J 
by  these  appellants  was  a  matter  of  but  little 
importance  comparatively.  The  other  appeal 
has  been  dismissed,  and  in  this  way  the  circum- 
stances of  the  case  are  materially  changed.  It 
is  easy  to  see  that  what  was  sufficient  security 
on  this  appeal  when  taken,  is  probably  not  so 
now.  The  bonds  secured  by  the  mortgnpe  ac- 
cording to  the  decree  amount  to  several  millions 
of  dollars,  and  the  value  of  the  security  is  nec- 
essarily subject  to  the  fluctuations  of  trade.  The 
appellants  are,  to  a  considerable  extent,  inter- 
ested in  the  same  bonds,  but  if  their  debt  is  paid 
in  full  they  cannot  complain  at  the  execution  of 
the  decree. 

It  it,  therefore,  ordered  that  the  supersedeas 
herein  be  so  far  modified  at  to  aH'te  a  tale  of  the 
mortgaged  property  to  be  made  under  Vie  decree, 
but  that  the  court  below  retain  in  its  registry, 
subject  to  the  order  of  this  court  until  the  final 
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determination  of  the  present  appeal,  so  much  of 
the  proceeds  as  shall  be  sufficient  to  satisfy  and 
discharge  any  balance  that  may  remain  of  the 
debt  due  these  appellants,  after  the  proportion- 
ate share  they  receive  under  the  decree  upon  the 
bonds  and  coupons  they  hold  as  collateral,  shall 
Lave  been  applied  thereon. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 


[764]  FRANCIS  HINCKLEY,  Appt., 

v. 

LEVI  P.  MORTON  et  al. 

(3ee  S.  C,  13  Otto,  764-786.) 

Motion  to  dismiss  and  motion  to  affirm,  wlien 
■united. 

A  motion  to  affirm  may  be  united  with  a  motion 
to  dismiss  a  writ  of  error  or  appeal,  on  the  ground 
that,  although  the  record  may  6how  that  this  court 
has  jurisdiction,  it  is  manifest  the  appeal  or  writ  of 
error  was  taken  for  delay  only,  or  that  tho  question 
on  whichtthe  jurisdiction  depends  is  bo  frivolous  as 
not  to  need  further  arnimeot. 

[No.  895.] 

Petition  filed  Mai/S,  1881.  Decided  May  2, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
On  petition  for  rehearing. 
Mr.  Leonard  Swett,  for  appellant. 
Mr.  R.  Biddle  Roberts,  for  appellees. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

Rule  6,  paragraph  4, as  amended  November  4, 
1878, 97  U.  S.,  vn.[see  Rule  6,  par.5,  XX.  .902], 
provides  that  there  may  be  united,  with  a  motion 
to  dismiss  a  writ  of  error  or  appeal,  a  motion 
to  affirm,  on  the  ground  that,  although  the  rec 
ord  may  show  that  this  court  has  jurisdiction, 
it  is  manifest  the  appeal  or  writ  of  error  was 
taken  for  delay  only,  or  that  the  question  on 
which  the  jurisdiction  depends  is  so  frivolous  as 
not  to  need  further  argument.  This  is  a  modifi- 
cation of  the  rule  as  originally  promulgated  May 
8,  1876,  91  U.  S.,  vii.,  when  it  was  confined  to 
motions  to  dismiss  writs  of  error  to  a. stale  court. 
In  Whitney  v.  Cook,  99  U.  S.,  607  [XXV.,  440], 
we  held  that  to  justify  a  motion  to  affirm  under 
this  rule  there  must  be  a  motion  to  dismiss  and 
at  least  some  color  of  right  to  a  dismissal. 
1 7661  In  Stewart  v-  Salomon,  97  U.  S. ,  362  [XXIV., 
1045],  we  decided  that  if  an  appeal  was  token 
from  a  decree  entered  on  our  mandate  upon  a 
previous  appeal.we  would,  on  the  application  of 
the  appellee,  examine  the  decree  entered  and  if 
it  conformed  to  the  mandate,  dismiss  the  case 
with  costs.  The  motion  to  dismiss  in  this  case 
was  apparently  based  upon  that  ruling.  It 
seemed  to  us  when  it  was  up  for  hearing,  to  have 
been  made  in  good  faith;  and  while  we  did  not 
think  it  ought  to  be  sustained,  we  could  not  say 
it  was  without  any  color  of  right.  For  that 
reason  we  felt  at  liberty  to  look  into  the  motion 
to  affirm. 

The  record  in  this  case  showed  that  Hinckley, 
was  appointed  receiver  in  the  Kelly  suit  No- 
vember 24, 1879,  and  that  his  receivership  ended 
by  bis  turning  over  the  property  to  the  trustees 
See  18  Otto. 


of  the  mortgage  on  the  12th  of  August,  1875. 
The  record  of  the  former  appeal,  to  which  we 
think  we  may  with  propriety  look,  as  the  order 
now  appealed  from  was  made  upon  a  petition 
of  intervention  filed  in  that  cause,  shows  thut, 
in  the  settlement  of  accounts  then  mode,  Hinck- 
ley was  paid  for  his  services  during  the  whole 
period  of  his  receivership,  that  is  to  say,  from 
the  date  of  his  appointment  in  the  Kelly  suit 
until  his  final  discharge. 

We  are  still  of  tlie  opinion  that  Vie  ease  is  a 
proper  one  for  the  application  of  our  rule  in  re- 
spect to  motions  to  affirm  and,  therefore,  deny  the 
petition  for  a  rehearing. 
True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


WM.  E.  CLARK,  Appt.,  1 766 1 

v. 

JOHN  GEORGE  KILLIAN,  Admr.,  etc.,  of 
William  Scnronu,  Deceased,  et  al. 

(See  S.  C,  13  Otto,  766-789.) 
Settlement  on  toife — bill  of  review — errors. 

1.  Lands  conveyed  by  a  husband  in  trust  for  his 
wife,  when  he  is  free  from  debt  and  in  prosperous 
circumstances,  cannot  be  subjected  to  debts  of  sub- 
sequent creditors,  where  there  is  no  fraud. 

2.  A  bill  of  review  is  the  proper  mode  of  correct- 
ing an  erroneous  decree  declaring  the  conveyance 
to  the  wife  void,  and  is  filed  in  time.  If  within  two 
years  from  such  decree. 

3.  This  court  cannot  notice  errors  assigned  in  the 
brief  of  counsel  for  appellees. 

[No.  264J 

Argued  Apr.  12, 1881.      Decided  May  t,  1881. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  case  is  fully  stated  by  the  court. 
Mr.  Francis  Miller,  for  appellant 
Mr.  W.  J.  Miller,  for  appellees.  [767  | 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

On  the  24th  of  June,  1878,  the  present  ap- 

Sellant  obtained  a  judgment  at  law  against 
ohn  Killian,  administrator  of  Wm.  Schlorb, 
deceased,  for  the  sum  of  $8,819.25,  the  balance 
due  from  decedent  upon  dealings  with  appel- 
lant, commencing  on  22d  day  of  November, 
1865.  An  execution  upon  the  judgment  hav- 
ing been  returned  no  property  found,  Clark  ex- 
hibited his  bill  in  equity  in  the  Supreme  Court  of 
this  District  against  the  administrator  de  bonis 
non,  the  widow,  and  infant  children  of  Scblorb, 
for  the  purpose  of  reaching  certain  real  estate 
which  stood  in  the  name  of  the  wife  and  an  in- 
fant son  of  Schlorb,  and  the  transfers  df  which 
were  alleged  to  have  been  fraudulent  and  void 
as  to  Clark  and  other  creditors  of  decedent. 

The  real  estate  thus  sought  to  be  subjected  to 
the  satisfaction  of  Clark's  judgment  is  thus  de- 
scribed in  the  bill:  1.  Lots  6  and  9,  in  square 
654,  of  the  City  of  Washington,  conveyed  Au- 
gust 18,  1858,  by  Schlorb  to  John  Killian,  since 

Notk.— Settlements  or  conveyance  /or  benefit  of  wife 
and  child;  xrhen  good  or  void  as  to  creditors.  See, 
note  to  Sexton  v.  Wheaton,  21  U.  8.  (8  Wheat.),  239. 

Bill  of  review ;  nature  of ;  when  maybe  brought: 
who  may  maintain;  time  within  which;  uftat  *Ji«mlii 
contain.  See,  note  to  Bk.  of  U.  8.  v.  Ritchie,  33  U.  8. 
(8  Pet.).  128. 
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deceased,  in  trust  for  the  use  of  his  wife,  and 
free  from  liability  for  the  debts  of  the  grantor. 
2.  Lots  5  and  8,  in  the  same  square,  conveyed 
October  28,  1858,  to  the  same  person  in  trust 
for  the  sole  and  separate  use  of  the  wife,  and 
free  from  liability  for  the  husband's  debts.  8. 
Lot  2,  in  the  same  square,  purchased  by  Schlorb 
from  Baker  and  by  the  latter,  in  pursuance  of 
directions  from  the  father  conveyed  Octobers, 
1865,  to  his  infant  son  George  L.  Schlorb.  4. 
Lot  8,  in  the  same  square,  purchased  by  Schlorb 
from  Brown,  and  by  the  latter,  in  pursuance  of 
directions  from  the  husband,  conveyed,  Decem- 
ber 21, 1865,  to  Killian,  in  trust  for  the  sole  and 
separate  use  of  the  wife,  and  free  from  the  con- 
trol of  the  husband.  5.  The  north  half  of  lot 
7,  in  the  same  square,  purchased  by  Schlorb 
from  Budle,  and  by  the  former's  direction  con- 
veyed, May  8,  1866,  to  Killian,  in  like  trust  for 
the  sole  and  separate  use  of  the  wife,  nnd  free 
from  the  husband's  control.  6.  Lot  1,  in  the 
same  square,  conveyed  by  Schlorb,  December 
28,  1868,  to  Killian  in  trust  for  the  benefit  of 
the  wife,  and  free  from  the  husband's  control. 

The  bill  alleged  that  these  several  convey- 
ances were  by  Schlorb  made  and  caused  to  be 
made  with  the  intent  to  hinder,  delay  and  de- 
fraud his  creditors. 

The  answer  of  the  widow  was  explicit  in  its 
denial  of  the  fraud  charged,  and  alleged  that 
1 768 1  decedent,  at  the  making  of  the  several  con- 
veyances, was  free  from  debt,  in  comfortable 
circumstances  and  engaged  in  a  prosperous 
business;  that  of  the  property  so  conveyed  in 
trust  for  her,  only  one  piece  was  after  the  deal- 
ings between  Clark  and  decedent  commenced 
and  were  in  progress.  The  infant  children  made 
a  formal  answer,  by  their  mother,  as  guardian 
ad  litem,  submitting  their  rights  to  the  protec- 
tion of  the  court.  An  answer  containing  full 
denials  was  also  filed  by  the  administrator  de 
bonis  non  of  Schlorb.  Clark  filed  his  joinder 
of  issue  on  the  answers  to  his  bill,  and  the  cause 
was  submitted  on  bill  and  answer*  and  replica- 
tions, witliout  proof. 

On  the  17th  of  February,  1875,  the  court  ren- 
dered a  decree  adjudging  that  the  conveyances 
for  lots  1,  8,  and  the  north  half  of  lot  7  were 
null  and  void,  and  they  were  sold  under  the  de- 
cree for  the  sum  of  $1,408.47. 

Subsequently,  on  18th  June,  1875,  a  similar 
decree  was  rendered  as  to  lots  2,  5,  6, 8,  and  9. 
They  were  also  sold,  and  at  the  commencement 
of  this  suit  the  title  was  in  appellant  Clark. 

On  4th  Jan.,  1877,  a  bill  of  review  was  filed 
by  the  administrator  de  bonis  non,  the  widow, 
and  infant  children  of  Schlorb  against  Clark, 
for  the  purpose  of  setting  aside  the  foregoing 
decree  for  errors  of  law  apparent  on  the  face  of 
the  record.  The  bill  set  out  all  of  the  forego- 
ing facts,  including  the  pleadings  in  the  origi- 
nal suit,  and  Clark  demurred.  The  demurrer 
was  sustained  and  the  bill  dismissed.  Upon  ap- 
peal to  the  General  Term  the  decree  of  dismissal 
was  reversed  and  the  demurrer  was  overruled. 
The  cause  was  then  submitted  on  the  bill  of  re- 
view. Judgment  was  rendered  setting  aside  the 
former  decree  as  to  lots  2,  5,  6,  8,  and  9,  and 
affirming  the  one  as  *o  lots  1,  8,  and  the  north 
half  of  7. 

From  the  last  decree  both  sides  prayed  an 
appeal  to  this  court. 
The  decree  of  the  court  below,  so  far  as  it  re- 


lates to  lots  2,  5, 6, 8,  and  9,  Is  in  all  respects 
right.  Upon  the  face  of  the  bill,  answers,  and 
other  pleadings  in  the  case  of  Clark  v.  Killian, 
there  was  no  ground  whatever  to  assail  the  con- 
veyances of  those  lots.  They  were  all  made  be- 
fore Clark  had  any  dealings  with  Schlorb,  and 
when,  so  far  as  the  pleadings  in  that  case  dis- 
close, there  were  no  creditors  who  could  com-  [769] 
plain  of  any  such  disposition  Dy  Schlorb  of  bis 
property.  The  answers  denied  the  allegations 
of  fraud,  and  there  was  no  evidence  to  over- 
come the  denials.  Clark's  dealings  with  Schlorb 
were  all  subsequent  to  those  conveyances  and, 
therefore,  he  could  not  have  given  credit  to 
Schlorb  upon  the  faith  of  his  ownership  of  that 
property.  The  pleadings  in  that  case  did  not 
authorize  the  conclusion,  as  matter  of  law,  that 
Schlorb  had  conveyed  or  caused  to  be  conveyed 
the  title  to  that  property  with  the  fraudulent 
intention  of  thereafter  engaging  in  business,  or 
having  business  transactions  and,  in  the  event 
of  financial  embarrassment  arising  therefrom, 
to  withhold  it  from  his  creditors.  Taking  all 
the  circumstances  to  be  as  they  are  set  out  in 
the  pleadings,  it  is  perfectly  clear  that  the  court, 
in  adjudging  the  conveyances  of  the  lots  above 
named  to  be  null  and  void,  and  ordering  them 
to  be  sold  in  satisfaction  of  Clark's  judgment, 
erred  in  point  of  law.  Consequently  a  bill  of 
review  was  the  proper  mode  of  remedying  that 
error.  The  present  bill  was  filed  in  time.  Thomas 
v.  Hartie,  10  Wheat.,  146. 

The  appeal  prayed  by  appellees  U.  the  court 
below  from  so  much  of  the  decree  as  confirmed 
the  original  decree  as  to  lots  1,  8,  and  north 
half  of  7,  has  never  been  perfected.  We  can- 
not, therefore,  notice  the  errors  assigned  in  the 
brief  of  counsel  for  appellees. 

The  decree  below,  so  far  as  appealed  from  by 
Clark,  is  affirmed,  but  without  prejudice  to  any 
right  which  appellees  may  hate  to  an  appeal. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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NEW  YORK  LIFE  INSURANCE  COM-  J  780  J 
PANT,  Appt., 
v. 

EDSON  C.  BANGS  et  ai* 
(See  8.  C,  18  Otto,  780-788.) 
Defense  when  must  be  pleaded— suit  in  equity. 

1.  When  an  action  at  law  is  brought  upon  a  eon- 
tract,  the  defendant  who  denies  its  obligation,  either 
from  fraud,  payment  or  release,  or  any  other  mat- 
ter affecting  its  original  validity  or  subsequent  dis- 
charge, must  present  his  defense  for  consideration. 

t.  A  suit  in  equity  will  not  lie  to  give  effect  to  de- 
fenses against  a  claim  when  they  might  have  been 
fully  set  up  in  an  action  at  law,  where  there  is  no 
pretense  that  any  fraud  was  committed  or  uncon- 
scientious advantage  taken,  or  that  there  is  any 
newly  discovered  matter  not  known  when  the  trial 
took  place. 

[No.  698.] 

Argued  Apr.  6,  7, 1881.   Decided  May  t,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 
The  case  is  fully  stated  by  the  court. 
Messrs.  H.  L.  Baker  and  W.  A.  B 
for  appellant 
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Mmrt.  C.  K.  Davit  and  M.  8.  Brewer,  for 

appellees: 

The  Company,  notwithstanding  this  hill, 
elected  to  rely  upon  its  defense  in  the  action  at 
law,  and  waived  defenses  therein,  which  are  the 
identical  substance  of  this  bill.  The  proceedings 
at  law  became  an  estoppel  against  the  suit  in 
equity. 

Durand  v.  Euex  Co.,  7  Wall.,  107  (74  U.  8., 
XDC,  164);  Bdoit  v.  Morgan,  7  Wall,  621  (74 
U.  8.,  XIX.,  906). 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  the  case  of  the  Int.  Go.  v.  Bangt  [ante,  580], 
recently  decided,  we  had  occasion  to  mention 
and  comment  upon  a  suit  in  equity,  commenced 
in  March,  1876,  by  the  same  Company  against 
these  defendants,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Michigan,  to 
obtain  the  cancellation  of  two  policies  of  insur- 
ance, issued  in  November,  1875,  upon  the  life 
of  James  H.  Bangs.  That  case  was  an  action 
at  law  upon  the  policies,  to  which  the  Company 
pleaded  the  decree  obtained  in  the  equity  suit. 
This  decree  was  held  to  be  void  as  against  the 
infant  defendant,  because  rendered  by  the  court 
without  having  obtained  jurisdiction  over  him. 
Ah  all  other  defenses,  except  such  as  arose  upon 
this  decree,  were  withdrawn,  judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  the  amount 
claimed. 

The  present  suit  is  similar  in  its  character  and 
object  to  the  one  brought  in  the  Michigan  dis- 
trict. It  seeks  a  cancellation  of  the  two  poli- 
cies of  insurance  obtained  by  the  deceased  and 
an  injunction  against  the  enforcement  of  the 

eidgment  recovered  in  the  action  at  law.  The 
ill  avers  that  the  policies  were  obtained  upon 
representations  that  the  insured  was  a  person  of 
good  health  and  not  subject  or  predisposed  to 
any  bodily  infirmity;  that  at  the  time  he  applied 
1 781  ]  for  t)je  policies  he  had  conceived  the  design  to 
commit  suicide,  but  first  to  obtain  an  insurance 
upon  his  life  in  favor  of  his  son  in  order  to  leave 
a  large  amount  to  him  and  to  his  wife;  that  in 
pursuance  of  this  design  the  policies  were  ob- 
tained and  soon  afterwards  he  committed  sui- 
cide by  taking  poison;  and  that  the  wife  and 
son  were  cognizant  of  the  design  of  the  deceased 
and  conspired  with  him  for  its  execution. 

The  bill  charges  a  fraudulent  purpose  on  the 
part  of  the  insured  to  rob  the  Insurance  Com- 
pany, and  then  that  he  committed  suicide  to 
carry  the  purpose  into  execution.  It  charges  a 
conspiracy  between  him  and  his  wife  and  son 
to  effect  this  robbery  and  death,  a  conspiracy 
on  the  part  of  the  wife  to  aid  in  the  death  of 
her  husband,  and  on  the  part  of  the  son  to  aid 
in  the  death  of  his  father.  These  charges  are 
of  such  dreadful  crimes  as  to  call  for  the  clear- 
est proof  before  a  decree  canceling  the  policies 
could  be  based  upon  them.  Instead  of  such 
proofs  there  is  nothing  of  importance  established 
which  is  not  consistent  with  the  integrity  of  all 
the  parties:  insured,  wife  and  son.  The  main 
and  essential  fact  averred  in  the  Company's  case 
is  the  contemplated  suicide  of  the  insured.  The 
evidence  to  establish  this,  and  it  is  stronger  than 
the  evidence  produced  upon  any  other  material 
averment,  is  that  he  had  inquired  for  insurance 
companies  whose  policies  did  not  except  death 
by  suicide;  that  bis  death  occurred  not  long 
See  18  Otto. 


after  the  policies  were  obtained  and  was  accom- 
panied by  convulsions  stated  to  be  similar  to 
those  attending  death  by  strychnine.  There  is 
no  evidence  that  he  ever  had  any  strychnine. 
The  only  evidence  produced  was  that  he  was 
once  seen  in  a  druggist's  store  looking  at  jars  con- 
taining various  medicines  and,  among  others, 
one  that  contained  this  poison.  There  was  no  poi- 
son found  in  his  body  when  submitted  to  a  post- 
mortem examination.  And  as  to  the  convulsions 
at  his  death,  the  wife  attributed  them  to  injuries 
which  he  had  received  in  his  back  a  few  days  be- 
fore. That  is  all.  Everything  else  consisted  of 
mere  suspicions,  growing  out  of  the  action  of  the 
wife  in  refusing  to  consent  to  a  post-mortem  ex- 
amination of  the  deceased,  and  her  departure 
from  the  State,  both  of  which  might  have  been, 
and  according  to  her  answers  to  the  interrogato- 
ries of  the  bill,  were  prompted  by  worthy  consid- 
erations. The  transactions  with  which  she  is 
charged  as  proof  of  guilty  complicity,  viewed  •  752 1 
in  the  light  of  her  explanations  and  the  evidence 
produced,  merely  evince  a  very  natural  sensitive- 
ness to  the  imputations  cast  upon  the  character 
of  her  husband  by  suspicions  thrown  out  by 
agents  of  the  Insurance  Company,  and  a  great 
repugnance  to  having  his  remains,  after  inter- 
ment, disturbed  and  subjected  to  the  knife  of 
the  surgeon  and  the  analysis  of  the  chemist.  It 
is  sufficient  to  say  that  no  case  is  presented 
which  would  justify  any  court  in  holding  that 
a  conspiracy  existed  to  defraud  the  Insurance 
Company,  the  execution  of  which  involved  the 
suicide  of  the  insured,  and  the  assent  of  wife 
and  son  to  the  death  of  husband  and  father. 

Aside  from  this,  the  judgment  in  the  action 
at  law  was  a  bar  to  this  suit.  Its  recovery  ct  n- 
cluded  all  matters  which  might  have  been  urged 
as  a  defense  to  the  policies.  A  fraudulent  pur- 
pose in  procuring  them,  subsequently  carried 
into  execution,  would  have  been  a  good  defense. 
It  was  in  fact  originally  pleaded  and  afterwards 
withdrawn.  Its  withdrawal  did  not  authorize 
a  suit  in  another  forum  for  its  establishment 
against  the  demand  of  the  plaintiff.  When  an 
action  at  law  is  brought  upon  a  contract,  the 
defendant  denying  its  obligation,  either  from 
fraud,  payment  or  release  or  any  other  matter 
affecting  its  original  validity  or  subsequent  dis- 
charge, must  present  his  defense  for  considera- 
tion. A  recovery  is  an  answer  to  all  future  as- 
sertions of  the  invalidity  of  the  contract  by  rea- 
son of  any  admissible  matter  which  iright  have 
been  offered  to  defeat  the  action.  The  contract 
is  merged  in  the  judgment.  Cromwell  v.  -Sac 
Co.,  94  U.  8.,  851  [XXIV.,  195]. 

A  suit  in  equity  will  not  lie  to  give  effect  to 
defenses  against  a  claim  when  tbey  might  have 
been  fully  set  up  in  an  action  at  law.  There 
must  have  been  some  fraud  practiced  upon  the 
court  or  some  unconscientious  advantage  taken 
of  the  defendant  without  any  fault  or  negligence 
on  his  part;  or  there  must  be  some  newly  dis- 
covered evidence  which  could  not  have  been 
obtained  at  the  trial  and  which,  if  produced, 
would  have  changed  the  result,  before  a  court 
of  equity  will  interfere  with  the  judgment  ren- 
dered or  the  contract  upon  which  it  was  recov- 
ered. There  is  no  pretense  here  that  any  such 
fraud  was  committed  or  unconscientious  ad-  |78qi 
vantage  taken,  or  that  there  is  any  newly  dis-  1  > 
covered  matter  not  known  when  the  trial  took 
place.   Int.  Co.  v.  Stanchfieid,  1  Dill.,  424;  Int. 
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Co.  v.  Hodgson,  7  Cranch,  886;  and  Int.  Co.  v. 
Bailey,  13  Wall.,  616  [80  U.  S.,  XX.,  601]. 
Decree  affirmed. 

True  copy.  Test :   

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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1  HOPKINS  AND  DICKINSON  MANU- 

FACTURING COMPANY,  Appt., 
v. 

P.  CORBIN  et  Aii. 
(See  8.  C  18  Otto,  788-788.) 
Void  Utter*  patent. 

Re-issued  letters  patent,  which  include  a  broader 
claim  than  the  original  letters,  are  void. 

[No.  241.] 

Argued  Apr.  21,  1881.      Decided  May  t,  1881. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  district  of  Connecticut. 
The  case  is  stated  by  the  court. 
Mettrt.  Edmund  Wetmore,  Jenner  A 
Thompson  and  Chat.  F.  Blake,  for  appellant. 

Mettrt.  0.  H.  Piatt,  C.  E.  Mitchell  and  B. 
F.  Thurtton,  for  appellee. 

Mr.  Justice  Woods  delivered  the  opinion  of 

the  court: 

This  is  a  suit  in  equity,  brought  for  the  in- 
fringement of  certain  re-issued  letters  patent, 
dated  October  11,  1875,  for  an  improvement  in 
sash  locks.  The  original  patent  was  issued  to 
George  Voll  and  George  McGregor  as  joint  in- 
ventors, and  the  re-issue  was  granted  to  their 
assignee,  the  Hopkins  &  Dickinson  Manufact- 
uring Company,  the  appellant. 

In  the  years  1868  and  1869  George  Voll  was 
the  foreman  of  George  McGregor,  a  locksmith 
of  Cincinnati,  who  kept  a  shop  where  he  sold 
sash  locks.  Prior  to  February,  1868,  McGregor 
..071  bad  been  selling  a  self -locking  sash  lock  made 
1  '  by  Robert  Lee,  of  Cincinnati,  under  a  patent 
granted  to  him  dated  May  30,  1865. 

Sash  locks  are  a  contrivance  which,  by  fast- 
ening the  top  rail  of  the  lower  sash  to  the  bot- 
tom rail  of  the  upper  sash,  prevent  the  opening 
of  windows  from  the  outside,  either  by  lower- 
ing the  upper  or  raising  the  lower  sash.  Their 
general  construction  and  operation  is  as  follows: 
a  lever  is  pivoted  upon  the  top  rail  of  the  lower 
sash.  When  the  lock  is  open,  the  direction  of 
this  lever  is  the  same  as  the  rail  of  the  sash.  To 
fasten  the  sashes,  it  is  necessary  to  turn  this 
lever  on  its  pivot  to  a  position  across  and  at 
right  angles  to  the  division  line  between  the  im- 
pinging rails  of  the  two  sashes,  when  it  engages 
with  a  catch  on  the  bottom  rail  of  the  upper 
sash.  This  catch,  if,  as  has  generally  been  the 
case,  it  consists  of  a  simple  hook,  under  the 
projection  of  which  one  end  of  the  lever  re- 
mains when  in  the  locking  position,  is  sufficient 
to  prevent  the  opening  of  the  window  by  any 
direct  pressure  on  the  sashes  exerted  in  the  or- 
dinary way  to  open  a  window,  but  there  would 
be  nothing  to  prevent  the  pushing  aside  of  the 
locking  lever  by  inserting  from  the  outside,  be- 
tween the  impinging  rails  of  the  sashes,  a  knife 
blade,  paper-cutter,  or  other  similar  instrument, 
and  thus  opening  the  lock.  To  prevent  this, 
various  devices  have  been  used  to  hold  the  lock- 
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Ing  lever  fast  when  in  the  locking  position,  so 
that  it  could  not  be  moved  sideways  from  the 
outside,  but  only  from  the  inside,  by  disengag- 
ing it  from  the  catch  in  the  ordinary  process  of 
unlocking. 

This  object  was  accomplished  in  the  sash 
lock  of  Lee,  by  giving  the  lever  a  certain  amount 
of  play  on  its  pivot,  so  that  when  it  was  turned 
to  the  locking  position  its  end  not  only  passed 
under  the  catch,  but  also  behind  a  lip  in  the 
catch,  thereby  forming,  with  the  latter,  a  latch 
which  prevented  any  lateral  movement  of  the 
lever.  This  was,  therefore,  called  a  self-lock- 
ing sash  lock.  As  in  most  sash  locks,  the  piv- 
oted locking  lever  was  secured  to  a  bed  plate 
fastened  upon  the  top  of  the  upper  rail  of  the 
lower  and  Inner  sash.  This  plate  was  designa- 
ted the  base  plate.  The  catch  was  attached  to 
a  similar  plate  on  the  bottom  rail  of  the  upper 
sash,  which  was  called  the  striking  plate. 

McGregor  was  unable  to  furnish  the  Lee  sash 
lock  to  flu  a  large  order  which  he  had  received,  1 788] 
and  mentioned  the  fact  to  Voll,  who  in  a  short 
time  produced  the  model  of  a  self -locking  sash 
lock.  In  this  lock,  the  locking  lever  was  piv- 
oted on  a  cylindrical  stump  upon  the  base  plate, 
the  base  plate  being  fastened  upon  the  upper 
rail  of  the  lower  sash.  There  was  a  round  hole 
in  that  part  of  the  cylindrical  stump  nearest  the 
inner  edge  of  the  sash  rail,  fitted  to  receive  a 
small  cylindrical  pin  or  bolt  That  part  of  the 
locking  lever  which,  when  it  was  in  the  lock- 
ing position,  was  over  the  rail  of  the  inner  saah, 
had  a  longitudinal  hole  extending  through  it  to 
the  pivotal  stump.  Through  this  hole,  a  cylin- 
drical pin  extended  from  the  outer  end  of  the 
lever  to  the  stump,  and  was  pressed  by  a  spiral 
spring  against  the  stump.  When  the  locking 
lever  was  turned  around  into  the  locking  posi- 
tion, the  end  of  the  pin,  by  the  action  of  the 
spring,  entered  the  hole  by  a  horizontal  motion, 
and  thus  the  lever  was  prevented  from  turning 
aide  wise.  When  it  was  desired  to  unlock  the 
lock,  the  pin  which  projected  beyond  the  end 
of  the  locking  lever  and  ended  in  a  knob  was 
pulled  back  out  of  the  hole,  and  the  lever  was 
turned  sideways  into  its  unlocked  position. 

This  sash  lock  was  made  about  February, 
1868,  and  on  the  24th  of  that  month  Voll  ap- 
plied for  a  patent  for  his  invention,  describing 
it  as  an  improvement  in  sash  locks,  the  object  of 
which  was  to  prevent  the  lock  from  being  un- 
fastened from  the  outside  by  inserting  a  knife 
or  other  thin  instrument  between  the  sashes, 
and  pushing  aside  the  locking  lever.  The  claim 
was  thus  set  forth  in  his  specification:  "Having 
thus  fully  described  and  set  forth  the  nature  of 
my  invention,  what  I  desire  to  secure  by  letters 
is:  The  pin  F,  operating  in  hole  in  stump  A, 
preventing  the  fastener  from  being  turned,  as 
described  and  set  forth." 

This  application  was  refused  because  the  in- 
vention had  been  anticipated  by  a  patent  issued 
to  Brockseller  &  Sargent,  May  11,  1858.  Ref- 
erence was  also  made  by  the  examiner  in  his 
refusal  to  the  patent  of  Robert  Lee,  dated  May 
80,  1865.  This  application  was  reheard  and 
again  rejected,  ana  the  rejection  was  acquiesced 
in  by  Voll.  Not  long  after  his  application  and 
before  its  final  rejection,  Voll  made  a  small  lot 
of  silver-plated  sash  locks  according  to  his  plan, 
which  were  sent  in  full  working  order  to 
McGregor's  shop  for  sale. 
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Aftfcx-  this  rejection,  Voll  made  another  sash 
lock,  omitting  the  hole  and  pin  features  and 
_.  using  a  pivoted  piece  at  the  outer  end  of  the 
l7o»]  iever  which  worked  vertically  by  a  flat  spring, 
locking  the  lever  as  before  by  an  engagement 
on  the  base  plate.  Voll  sent  a  working  model 
of  this  contrivance  to  Munn  &  Co.,  of  New 
York,  with  the  view  of  having  a  patent  ap- 
plied for,  but  they  informed  them  that,  it  was 
not  patentable. 

Thereupon  Voll  and  McGregor  went  to  work 
and  made  the  improvement  in  sash  locks  for 
which  a  patent  was  issued  to  them  dated  March 
80, 1869. 

The  original  specification  described  by  letter 
references  the  separate  parts  of  the  sash  bolt, 
and  their  operation,  and  the  claim  was  stated 
as  follows:  "In  a  sash  bolt  the  arrangement 
and  combination  of  the  base  plate  C  with  the 
segment  c  thereon,  cam  D,  springbolt  F,  arm 
G,  and  catch  H,  as  shown  and  described  for  the 
purpose  specified.'* 

On  July  1, 1870,  Voll  and  McGregor  sold  this 
patent  and  the  invention  thereby  secured  to  the 
appellant. 

On  August  6, 1875,  the  appellant  applied  for 
a  re-issue  of  this  patent. 

In  the  application  for  a  re-issue  the  claim  was 
thus  stated:  "A  vibrating  lever  provided  with 
a  bolt,  In  combination  with  a  striking  plate  or 
hook  and  with  a  catch  segment,  behind  which 
the  bolt  can  pass,  formed  upon  the  plate  upon 
which  the  lever  is  pivoted,  the  whole  consti- 
tuting a  sash  fastener,  and  the  parts  enumerated 
in  the  claim  being  and  operating  substantially 
as  specified." 

The  re-issue  was  granted  the  appellant  on 
October  11,  1875,  as  prayed  for. 

The  essential  distinction  between  the  original 
invention  of  Voll,  for  which  a  patent  was  re- 
fused, and  that  covered  by  the  re-issue  to  the 
appellant  of  the  letters  patent  to  Voll  and 
McGregor,  is  this:  in  the  contrivance  first 
named  the  locking  lever  when  in  locked  posi- 
tion was  held  fast  in  its  place  by  a  bolt  which 
was-driven  by  a  spiral  spring  into  a  hole  in  the 
stump  on  which  the  lever  was  pivoted.  In  the 
contrivance  covered  by  the  patent  to  Voll  and 
McGregor  the  bolt  which  holds  the  locking 
lever  in  its  place,  instead  of  entering  a  hole  in 
the  post  is  forced  by  the  spiral  spring  past  the 
end  of  a  segment  raised  upon  a  base  plate,  which 
prevents  a  sidewise  movement  of  the  locking 
lever  until  the  bolt  is  retracted. 
1 790]  The  sash  lock  manufactured  by  appellees, 
which  appellant  alleged  was  an  infringement 
on  its  re-issued  patent,  had  placed  on  the  end  of 
the  locking  lever  a  pivoted  latch  provided  with 
a  downward  protection  which,  when  the  locking 
lever  was  placed  in  a  locking  position,  entered 
a  hole  or  socket  in  the  base  plate. 

The  court  below  dismissed  the  bill.  Its  de- 
cree is  brought  here -for  review. 

The  defense  insisted  on  is,  that  if  the  claim 
of  appellant's  re-issued  patent  be  construed 
to  cover  the  appellees'  sash  locks  it  is  void,  be- 
cause it  embraces  the  previous  invention  made 
by  Voll  alone,  which  had  been  abandoned  to 
the  public  after  it  had  been  rejected  by  the  Pa- 
tent Office,  and  which  was  not  the  invention  of 
Voll  and  McGregor  lointly,  and  that  if  the  re- 
issue is  so  construed  as  to  cover  the  sash  locks 
made  by  appellees  it  is  for  a  different  invention 
See  13  Otto. 


from  that  which  the  original  patent  to  Voll  and 
McGregor  covered. 

We  think  this  defense  is  sustained  by  the  evi- 
dence. 

It  is  perfectly  clear  that  the  sash  lock  manu- 
factured by  the  appellees  was  as  much  an  in- 
fringement of  the  device  invented  by  Voll  for 
which  a  patent  was  refused,  as  it  was  of  the  re- 
issued patent  of  appellant.  In  both  V oil's  con- 
trivance and  the  patented  device  of  Voll  and 
McGregor  which  appellant  claims,  the  catch  to 

firevent  the  sidewise  motion  of  the  locking 
ever  was  on  the  base  plate  and  not  on  the  strik- 
ing plate,  and  in  VoU's  invention  the  catch  con- 
sisted of  a  bolt  driven  by  a  spiral  spring  into  a 
hole,  and  in  Voll  and  McGregor's  invention  the 
bolt  was  driven  by  a  similar  spring  past  the  end 
of  a  segment  raised  on  the  base  plate. 

A  pivoted  latch  on  the  end  of  the  locking 
lever,  with  a  downward  projection  entering  a 
socket  in  the  base  plate  to.  prevent  a  lateral 
movement  of  the  locking  lever,  does  not  appear 
to  us  to  be  the  equivalent  of  either  the  contriv- 
ance of  Voll  or  of  Voll  and  McGregor.  The 
difference  between  them  is  as  clear  and  distinct 
as  the  difference  between  a  door  latch  and  a 
door  bolt 

But  if  the  sash  lock  of  appellees  is  held  to  in- 
fringe the  Voll  and  McGregor  patent,  it  beyond 

Question  or  controversy  includes  the  separate 
evice  of  Voll  for  which  he  made  application 
for  a  patent.  The  only  ground  upon  which  ap-  1 791  ] 
pel  lees'  sash  lock  can  be  held  to  embody  any 
part  of  the  device  of  either,  is  that  the  catch  to 
prevent  the  sidewise  motion  of  the  locking  lever 
is  on  the  base  plate  and  not  on  the  striking 
plate.  But  this  was  the  important  part  of  VoU's 
separate  invention,  and  he  was  refused  a  patent 
for  it  and  abandoned  his  application  therefor. 
He  made  locks  according  to  his  device  and  put 
them  on  sale. 

Construed  in  the  light  of  the  fact  that  the  ap- 
plication of  Voll  for  a  patent  for  his  device  was 
refused,  the  invention  of  Voll  and  McGregor 
is  reduced  to  very  narrow  limits.  Their  im- 
provement would  consist  solely  in  the  fact  that 
the  bolt  in  the  locking  lever,  instead  of  being 
driven  by  the  spiral  spring  into  a  hole  in  the 
post  upon  which  the  lever  is  pivoted,  is  driven 
past  the  end  of  a  segment  raised  on  the  base 
plate.  So  construed  it  is  perfectly  plain  that 
there  is  no  infringement. 

Conclusive  evidence  to  establish  the  defense 
is  found  in  the  amendments  made  by  the  ap- 
pellant in  its  application  for  re-issue.  If  the  re- 
issue had  been  granted  as  applied  for,  it  might 
with  some  plausibility  have  been  claimed  that 
the  re-issued  patent  was  infringed  by  the  sash 
locks  made  by  the  appellees.  But  the  appli- 
cation in  its  original  form  was  not  granted. 
The  specification  for  the  re-issued  patent  was 
amended  by  striking  out  wherever  they  oc- 
curred, the  words  "  socket  or  depression  in  the 
base  plate,"  and  substituting  the  words  "  catch 
segment  or  segment." 

This  shows  beyond  controversy  that  in  ask- 
ing for  a  re-issue  the  appellant  sought  to  make 
its  patent  cover  sash  locks  like  those  made  by 
appellees,  but  was  not  able  to  do  so,  and  there- 
issue  was  restricted  to  a  sash  lock  in  which  the 
locking  lever  was  made  fast  by  a  bolt  driven 
past  the  end  of  a  segment  raised  on  the  base 
plate. 
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These  conclusions  warrant  the  inference  that 
if  the  re-issued  patent  is  to  be  construed  as  ap- 
pellant insists  it  should  be  and  as  it  must  be,  to 
include  the  sash  locks  of  appellees,  it  is  broader 
than  the  original  patent  and,  therefore,  void. 
Wood  Paper  Pat.,  28  Wall.,  606  [90  U.  8., 
XXTII.,  81]  ;  Buttett  v.  Dodge,  98  1J.  8.,  460 
/XXIII.,  9781;  Powder  Co.  v.  PowderW.,  98  U. 
.  -0„ .  a.,  126  [XXV.,  77];  Ball  v.  Langlet  [ante,  104], 
1 1  ^  Swain  Turbine  Co.  v.  Ladd,  decided  at  the 
present  Term  [ante,  184]  ;  Wick*  v.  Steven*,  2 
Woods,  812. 

We  are  of  opinion  thai  the  decree  of  the  Cir- 
cuit Court  dismissing  appellant?*  bill  too*  right. 
It  it,  therefore,  affirmed. 
True oopy.  Test: 

James  H.  McKenney,  Clerk,  8 up.  Court,  U.S. 


1 806 1    TOWN  OF  THOMPSON,  Ptf.  in  Err., 
v. 

ORLANDO  PERRINE. 

(See  S.  C.  18  Otto,  806-320.) 

Purchaser  of  bonds — legitlative  power — oaae  die- 
approved— former  adjudication. 

L  This  court  holds  following  the  New  York  deote- 
lonfl.that  a  purchaser  of  bonds  of  a  town  in  that  State, 
with  notice  that  they  were  exchanged  for  stock  in 
a  railroad  company,  in  violation  of  a  statute  requir- 
ing them  to  be  sold  at  par, was  not  a  bona  flttt  holder, 
and  could  not  enforce  the  payment  of  them. 

2.  The  Legislature  can  overlook  the  defective  exe- 
cution of  the  power  conferred,  and,  by  retroactive 
legislation,  cure  defects  in  the  action  of  municipali- 
ties under  such  statutes. 

3.  Horton  v.  Thompson,  71  N.  Y.,  disapproved. 

4.  A  judgment  of  the  Supreme  Court  or  the  State, 
in  an  action  commenced  by  the  Attorney-General 
of  the  State,  against  the  commissioners  of  the  town 
and  the  railway  company,  and  the  town,  by  which 
the  bonds  were  declared  to  be  null  and  void,  could 
not  affect  a  bona  fide  purchaser  for  value  of  the 
bonds,  who  had  no  knowledge  of  the  action. 

[No.  282.1 

Argued  Mar.  30, 31, 1881.  Decided  May  t,  1881. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

Statement  of  the  case  by  Mr.  Justice  Harlan: 
This  action,  commenced,  on  the  first  day  of 
May,  1876,  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York, 
involves  the  liability  of  the  Town  of  Thompson, 
a  municipal  Corporation  in  Sullivan  County, 
New  York,  for  the  amount  of  coupons  attached 
to  certain  bonds,  signed  by  Q.  M.  Benedict,  N. 
S.  Hamilton  ana  W.  H.  Cady,  county  commis- 
sioners, and  issued  by  them  in  the  name  of  the 
Town  under  date  of  May,  1, 1869.  Each  bond  re- 
cites that  it  "  Is  a  valid  security,  being  issued  by 
virtue  of  an  Act  entitled  'An  Act  to  Authorize 
Certain  Towns  in  the  Counties  of  Sullivan  and 
Orange  to  Issue  Bonds  and  Take  Stock  in  Any 
Company  Now  Organized,  or  That  May  Here- 
after Be  Organized  within  Three  Years  after 
IHn_,  the  passage  of  This  Act,  for  the  Purpose  of 
1 ou ' 1  Building  a  Railroad  from  the  Village  of  Monti- 
cello  in  the  County  of  Sullivan  through  the 
Towns  of  Thompson  and  Forestburgh  in  said 
County,  and  the  Town  of  Deerpark  in  the 
County  of  Orange,  to  Port  Jervis,  Orange 
County,'  passed  May  4,  1868,  and  of  the  Act 
amends toT«heroof  oassed  April  1.1869."  The 
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bonds  are  negotiable  in  form,  and  state  that  the 
promise  to  pay  the  sum  therein  specified  is  "By 
virtue  and  in  pursuance  of  the  Acts  above  en- 
titled and  referred  to,  and  for  value  received  in 
the  stock  of  the  Monticello  &  Port  Jervis  Rail- 
way Company." 

Those  Acts  authorized  the  commissioners 
who  might  be  appointed,  in  the  mode  therein 
prescribed,  on  behalf  of  any  town,  along  the 
route  of  the  proposed  road  from  Monticello  to 
Port  Jervis,  to  borrow,  on  its  credit,  such  sums 
of  money,  not  exceeding  thirty-three  per  cent 
of  the  valuation  of  the  town,  to  be  ascertained 
by  its  assessment  rolls  for  1867,  for  a  term  not 
exceeding  thirty  years,  at  not  exceeding  seven  per 
cent  interest  per  annum,  and  "to  execute  bonds 
therefor  under  their  hands  and  seals;"  such  debt 
not,  however,  to  be  contracted,  and  such  bonds 
not  to  be  issued  until  there  was  obtained  the 
written  consent  of  the  majority  of  the  tax  pay- 
ers, appearing  upon  the  last  assessment  roll,  as 
shall  represent  a  majority  of  the  taxable  prop- 
erty, not  including  lands  owned  by  non-resi- 
dents; nor  until  a  certain  amount  of  the  capital 
stock  of  the*  company  had  been  subscribed  in 
good  faith  and  paid,  by  individuals  or  corpora- 
tions. The  statute  required  the  fact,  that  the 
persons  so  consenting,  represented  the  proper 
number  of  tax  payers,  should  be  supported  by 
the  affidavit  of  one  of  the  town  assessors  or  the 
town  clerk;  the  consent  and  the  affidavit  to  be 
filed  in  the  offices  of  the  county  and  town  clerks 
respectively,  a  certified  copy  whereof  "shall  be 
evidence  of  the  facts  therein  contained  and  cer- 
tified in  any  court  of  this  [that]  State,  and  be- 
fore any  iudge  or  justice  thereof." 

The  3d  section  of  the  original  Act  provided 
that  the  commissioners  thereby  authorized 
"may,  in  their  discretion,  dispose  of  such  bonds 
or  any  part  thereof,  to  such  persons  or  corpora- 
tions and  upon  such  terms,  as  they  shall  deem 
most  advantageous  for  their  said  town,  but  not 
for  less  than  par,  and  Vie  money  that  thall  be  re- 
ceived by  any  loan  or  tale  oftucJi  bond*  thall  be 
invested  in  the  stock  of  such  company,  now  organ- 
ized, or  that  may  hereafter  be  organized  .within 
two  years  after  the  passage  of  this  Act,  for  the  rfum 
purpose  of  building  or  aiding  in  the  building  of  1 
a  railroad,"  from  Monticello  to  Port  Jervis. 

The  entire  issue  of  bonds,  under  the  Acts  re- 
ferred to,  was  $148,000,  of  which  $16,000  were 
delivered  to  the  company  on  the  4th  of  May, 

1869,  and  $188,000  on  the  12th  oi  May,  1869. 
Prior  to  the  delivery  of  the  bonds  to  the  rail- 
road company,  it  had  made  a  construction  con- 
tract with  Crowley  and  Colts,  by  which  the  lat- 
ter were  to  be  paid  partly  in  bonds  of  towns 
along  the  line  of  the  road.  In  September,  1869, 
Gulick  and  Van  Kleeck  purchased  eight  of  the 
bonds  from  the  National  Bank  of  Port  Jervis, 
at  ninety  cents  on  the  dollar,  for  cash.  In  No- 
vember of  the  same  year,  the  Atlantic  Savings 
Bank  of  the  City  of  New  York,  subsequently 
known  as  the  Bond  Street  Savings  Bank,  pur- 
chased $50,000  of  the  bonds,  at  eighty-two  and 
one  half  cents  on  the  dollar  and  accrued  inter- 
est, for  cash.  The  Town,  by  means  of  taxation 
in  conformity  with  the  provisions  of  the  origi- 
nal and  amendatory  Acts,  met  the  installments 
of  interest  due  March  1, 1870,  and  September  1, 

1870.  And  in  January,  1871,  the  road  was  com- 
pleted, and  has  been  in  operation  ever  since. 

Such  was  the  condition  of  the  enterprise,  and 
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such  the  relations  which  the  town  held  to  the 
holders  of  its  bonds,  when,  on  the  28th  April, 
1871,  the  Legislature  of  New  York  passed  an 
Act  entitled  "An  Act  to  Legalize  and  Confirm 
the  Acts  of  the  Commissioners  of  the  Towns  of 
Thompson  and  Forestburgh,  in  the  County  of 
Sullivan,  and  of  Deerpark,  in  the  County  of 
Orange,  in  Issuing  and  Disposing  of  the  Bonds 
of  Their  Respective  Towns,  to  Build  a  Railroad 
from  the  Village  of  Monticello,  in  the  County 
of  Sullivan,  to  the  Village  of  Port  Jervis,  in  the 
County  of  Orange,  under  Chapter  Five  Hun- 
dred and  Fifty-Three  of  the  Laws  of  Eighteen 
Hundred  and  Sixty-Eight,  and  to  Legalize  and 
Confirm  all  Bonds  Heretofore  issued  by  Such 
Commissioners  under  8aid  Chapter  of  Laws, 
Now  Held  by  or  Owned  by  Bona  Fide  Pur- 
chasers." 

Since  the  present  case  largely  depends  upon 
the  construction  and  effect  of  that  Act,  it  is  here 
given  in  full: 

"  Section  1.  The  Acts  of  Nathan  S.  Hamil- 
ton, Giles  M.  Benedict  and  William  H.  Cady, 
commissioners  on  the  part  of  the  Town  of 
Thompson,  and  Silas  T.  L.  Norris,  Edwin  Hart- 
well  and  James  Ketcham,  commissioners  of  the 
Town  of  Forestburgh,  in  the  County  of  Sulli- 
van, and  of  Orville  J.  Brown,  Samuel  O.  Dim- 
uiick  and  Augustus  B.  Goodale,  commissioners 
of  the  Town  of  Deerpark,  in  the  County  of 
Orange,  appointed  in  pursuance  of  an  Act  en- 
titled 'An  Act  to  Authorize  Certain  Towns  in 
the  Counties  of  Sullivan  and  Orange  to  Issue 
Bonds  and  Take  Stock  in  Any  Company  Now 
Organized  or  That  May  Hereafter  Be  Organ- 
ized, within  Three  Years  after  the  Passage  of 
This  Act,  for  the  Purpose  of  Building  a  Rail- 
road from  the  Village  of  Monticello,  in  the 
County  of  Sullivan,  through  the  Towns  of 
Thompson  and  Forestburgh,  in  said  County  of 
Sullivan,  and  the  Town  of  Deerpark,  in  the 
County  of  Orange,  to  Port  Jervis,'  passed  May  j 
4,  1868,  in  issuing  bonds  upon  the  faith  and  j 
credit  of  their  respective  towns,  andinexchang-  \ 
ing  tltcm  for  the  stock  oftlte  company,  organized 
for  the  purpose  of  constructing  the  rail  road,  con- 
templated by  said  Act,  are  hereby  ratified  and 
confirmed. 

Sec.  2.  No  bond  or  bonds  issued  or  purporting 
to  have  been  issued  under  the  said  Act,  and  now 
held,  owned  or  possessed  by  any  person  or  per- 
sons, guardian,  trustee  or  corporation,  in  good 
faith  or  for  a  valuable  consideration ,  shall  be  void 
or  voidable  by  reason  of  any  defect  or  omission 
in  the  conscnis  in  writing,  of  the  taxpayers  of 
the  said  Towns  of  Thompson,  Forestburgh  and 
Deerpark.  upon  which  such  bonds  were  or  pur- 
port to  have  been  issued,  in  or  by  reason  of  said 
consents  hot  stating  the  name  of  the  railroad 
company  in  which  the  taxpayers  so  signing  such 
consents,  desired  the  bonds  or  the  moiiey  arising 
from  the  sale  thereof  to  be  invested.  But  that 
the  said  bonds  shall  be  as  valid  and  effectual 
for  every  purpose,  as  if  such  defect  or  omission 
nad  not  occurred;  Provided,  That  such  ,or  any 
exchange  of  bonds  by  said  commissioners  for 
the  stock  of  said  company  was  made  at  the  par 
value  of  the  said  bonds;  and  Provided,  further, 
that  the  respective  issues  of  the  said  bonds  by 
their  commissioners,  do  not  exceed  the  amount 
authorized  by  said  Act. 

Sec.  8.  No  action  or  proceeding  at  law,  com- 
menced or  pending  at  the  time  of  the  passage  of 
See  13  Otto.  U.  S.,  Book  26. 


this  Act,  shall  abate  or  be  discontinued  or  be  in 
any  way  affected  by  reason  thereof;  but  Che 
same  may  be  prosecuted  or  defended  and  judg- 
ment entered  therein,  and  all  proceedings  taken 
to  enforce  the  same,in  the  same  manner  as  now 
provided  by  law  and  with  the  like  effect  as  if 
this  Act  had  not  been  passed. 
Sec.  4.  This  Act  shall  take  effect  immediate- 


Messrs.  T.  B.  Bush  and  H.  A.  Nelson,  for 
plaintiff  in  error: 

These  bonds  were  issued  without  regard  to 
important  provisions  of  the  statute,  and  in  di- 
rect violation  of  these  provisions. 

The  highest  court  of  the  State  has  given  this 
construction  to  the  statute,  and  has  adjudged 
the  action  of  the  commissioners  based  upon  these 
consents,  void  and  of  no  effect. 

Horion  v.  T/iompson,  71  N.  Y.,  518. 

Other  statutes,  similar  to  the  one  in  question 
or  presenting  the  same  question,  have  uniform- 
ly received  the  same  construction  by  the  courts 
of  the  State. 

People  v.  Van  Valkenburgh,  63  Barb.,  109, 
1872;  People  v.  Hughitt,  5  Lana,  97, 1871;  Peo- 
ple v.  franklin,  5  Lans.,  135,  1871;  People  v. 
Adirondack  Co.,  57  Barb.,  661,  1870;  Peojjle  v. 
Spencer,  55  N.  Y.,  1,  1873;  People  v.  Knowles, 
47  N.  Y.,  415;  1872;  People  v.  Smith,  55  N.  Y., 
187,  1878. 

These  bonds  were  illegally  issued  in  exchange 
for  the  stock  of  the  Railroad  Company,  and 
were,  therefore,  void  in  their  inception. 

Horion  v.  Tliompson.  supra. 

This  construction  was  directly  approved  by 
tliis  court  at  the  October  Terra,  1879.  Scipio  v. 
Wright,  101  U.  S.,  665  (XXV.,  1037).  See,  also. 
JU.  v.  Delajield,  8  Paige,  528;  S.  C,  2  Hill, 
159;  8.  C,  26  Wend.,  192,  221.  In  this  case 
(2  Hill,  172)  Justice  Bronson  said:  "  It  is  a 
question  about  par  value,  and  if  that  does  not 
mean  in  this  case  a  dollar  in  money  for  every 
dollar  of  security,  the  wit  of  man  cannot  tell 
us  what  it  does  mean." 

Starin  v.  Genoa,  23  N.  Y.,  439;  Gould  v. 
Sterling,  23  N.  Y.,  456;  People  v.  Mead,  24  N. 
Y.,  124,  1861. 

They  were  issued  under  the  hands  and  seals 
of  the  commissioners. 

It  will  be  noticed  that  the  Statute  of  1868  docs 
not  confer  upon  the  town,  as  a  corporate  body, 
liower  to  contract  a  debt.  It  provides  an  arbi- 
trary manner  in  which  the  bonds  of  the  town 
shall  be  issued.  The  commissioners  are,  in  no 
sense,  town  officers. 

Shcbot/gan  Co.  v.  Parker,  3  Wall.,  96  (70  U. 
S.,  XVIII.,  34);  Wilson  v.  Salamanca,  99  U.  S.. 
504  (XXV.,  331);  Norton  v.  Thompson,  supra. 

A  seal  is  necessary  when  required  by  statute. 

Koelder  v.  Iron  Co.,  2  Black,  715  (67  U.  S.. 
XVII.,  839). 

A  statutory  power  cannot  be  delegated. 

Bk.v.  Neat,  22 How.,  96 (63  U.  S.,  XVI.,  323). 

The  defendant  in  error  is  not  entitled  to  pro- 
tection as  \bonafde  holder. 

McClure  v.  Oxford,  94  U.  S..  429  (XXIV., 
129). 

There  is  absolutely  no  case  which  holds  that 
where  the  defects  are  apparent  upon  the  face  of 
the  record,  a  purchaser  is  not  bound  by  a  knowl- 
edge of  them. 

89  613 


Digitized  by 


Google 


800-890 


Supreme  Cotjbt  of  the  Uhtted  States. 


Oct.  Tkrm, 


The  want  of  a  seal  Is  shown  by  the  bond  itself, 
and  the  fact  of  the  illegal  exchange  of  the  bonds 
for  the  stock  of  the  company  is  recited  in  the 
bonds,  which  are  absolutely  void,  and  negoti- 
ability could  not  impart  validity  to  them. 

East  Oakland  v.  Skinner,  94  U.  S.,  265 
(XXIV.,  125);  Anthony  v.  Jatper  Co.,  101  U. 
6.,  098  (XXV.,  1005). 

These  bonds  being  void,  it  was  not  within  the 
power  of  the  Legislature  of  New  York  to  im- 
pose them  as  a  debt  upon  the  Town. 

Chapter  809  of  the  Laws  of  1871,  termed  the 
validating  Act,  is  void  and  of  no  effect.  It  was 
so  adjudged  by  the  highest  court  of  the  State. 

Norton  v.  Thompson,  supra. 

This  decision  settles  the  law  in  New  York 
applicable  to  the  bonds  in  question.  They,  be- 
ing solely  the  creatures  of  statutory  enactments, 
must  be  judged  exclusively  by  the  law  of  the 
State  where  it  is  claimed  they  were  created. 

Green  v.  Neat,  8  Pet.,  291;  Shelby  v.  Guy,  11 
Wheat.,  861;  Qclpcke  v.  Dubuque,  1  Wall.,  175 
(68  U.  S.,  XVII.,  520);  Christy  v.  Pridgeon,  4 
Wall.,  208  (71  U.  S.,  XVIII.,  824);  Elmwood v. 
Marcy,  92  U.  S.,  292  (XXIII.,  713);  8.  Ottawa 
v.  Perkins,  94  U.  S.,  260  (XXIV.,  154);  E.  Oak- 
land v.  Skinner,  94  U.  S.,  258  (XXIV.,  126); 
Fairfield  v.  Gallatin  Co.,  100  U.  8.  47  (XXV., 
544);  LippincoU  v.  Mitchell,  94  U.  8.,  770 
(XXIV.,  816). 

At  the  time  of  the  passage  of  this  Act,  the 
action  of  The  People  v.  Benedict  was  pending  in 
the  Supreme  Court  of  the  State,  in  which  the 
General  Term  of  that  court  had  rendered  a  de- 
cision upon  a  demurrer  adjudging  these  bonds 
void.  (May  81,  1870,  p.  104.  See  opinion  of 
the  court  not  reported.) 

Upon  the  doctrine  of  lis  pendens,  which  is  well 
grounded  in  the  common  law,  and  which  has 
been  universally  recognized  by  the  courts  of 
this  country,  both  State  and  Federal,  the  pur- 
chaser of  these  bonds  was  bound  by  the  decree 
of  People  v.  Benedict. 

Messrs.  William  M.  Evavrta  and  Henry  T. 
Wing,  for  defendant  in  error: 

Upon  very  recent  decisions  of  this  court,  the 
alleged  defect  in  the  consent  disappears,  and  the 
consent  must  be  adjudged  sufficient  under  the 
original  enabling  Act. 

Venice  v.  Murdoek,  92  U.  S.,  494  (XXIII., 
588);  Scipiov.  Wright,  101  U.  8.,  665  (XXV., 
1087). 

If,  however,  corroboration  of  the  bondhold- 
er's right  to  recover,  is  needed,  from  the  reme- 
edial  Act  of  1871,  the  terms  of  that  Act  are  pre- 
cise and  efficacious  to  that  end. 

There  is  no  pretense,  if  the  quality  of  bona 
fide  holder  without  notice  of  this  defect  in  the 
consent  and  for  value,  is  important  to  the  bond- 
holder's recovery,  that  the  plaintiff  below  does 
not  occupy  that  position. 

Indeed,  the  case  in  the  Court  of  Appeals  of 
New  York,  relied  on  by  the  plaintiff  in  error  to 
defeat  the  present  action,  concedes  that  the  de- 
fect in  the  consent  is  cured  by  the  remedial  Act, 
which  is  valid  to  that  effect. 

In  Horton  v.  Thompson,  the  court  says: 

"This  consent  was  fatally  defective  in  not 
naming  the  railroad  company,  to  the  construc- 
tion of  which  the  fund  should  be  applied.  In- 
asmuch, however,  as  the  consent  was  sufficient- 
ly comprehensive  in  its  terms  to  embrace  the 
road  in  question,  and  the  Legislature  might 
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legally  have  authorized  ft  to  be  in  the  form  in 
which  it  was  actually  given,  the  validating  Act 
of  1871  probably  cured  the  defect  in  its  form." 

Horton  v.  Thompson,  71  N.  Y.,  522. 

But,  under  the  uniform  tenor  of  the  decisions 
of  this  court,  the  recitals  of  the  bond  itself  over- 
reach, in  the  hands  of  a  bona  fide  holder,  tfce 
original  infirmity,  if  it  should  be  so  held  by  this 
court,  and  dispenses  with  any  necessity  of  re- 
course to  the  Act  of  1871  for  its  cure. 

The  People  v.  Mead,  24  N.  Y.,  114,  holds  that 
the  exchange  for  stock  instead  of  sale,  is  not  a 
defense  against  one  who  purchased  in  good  faith 
for  a  good  and  valid  consideration. 

Upon  the  remedial  Act  of  1871,  the  exchange 
of  bonds  for  stock  is  expressly  and  effectually 
ratified.  Of  this  no  question  has  been,  or  con 
be  made. 

In  a  single  case,  however,  the  competency  of 
the  Legislature  of  New  York  to  pass  the  Act  is 
denied. 

Horton  v.  Tliompson,  71  N.  Y.,  525-6. 

The  incompetency  of  the  Legislature  is  not 
put  upon  any  prohibition  or  restriction  in  the 
Constitution  of  the  State  of  New  York,  but  upon 
the  proposition  that  thetax  payers  not  having  con- 
sented to  an  exchange  of  bonds  for  stock,  it  is 
beyond  legislative  power  to  ratify  the  exchange 
by  authority  of  law. 

This  proposition  will  not  approve  itself  to  the 
reason  of  this  court.  It  is  wholly  unsupported 
by  authority.  It  is  flatly  at  variance  with  re- 
cent decisions  of  the  Commission  of  Appeals, 
and  of  the  Court  of  Appeals  itself.  It  cannot 
stand  consistently  with  the  settled  jurisprudence 
of  the  State  as  to  this  familiar  exercise  of  legis- 
lative power,  and  it  does  not  assume  to  over- 
rule these  settled  doctrines. 

It  was  decided  by  a  divided  court,  four  to 
three  judges,  reversing  a  unanimous  decision  of 
the  Supreme  Court,  and  overruling  a  cotem- 
poraneous  decision  of  other  Judges  of  the  Su- 
preme Court  in  the  same  litigation. 

Rogers  v.  Smith,  5  Hun,  475;  Horton  v. 
Tliompson,  7  Hun,  452. 

An  examination  of  the  two  cases  of  Duanes- 
burgh  v.  Jenkins,  57  N.  Y.,  177,  and  of  Will- 
iams v.  Duancsburgh,  66  N.  Y.,  129,  and  of  the 
leading  cases  there  cited  and  commented  on, 
will  show  that  the  case  in  71  N.  Y.  is  without 
reason  or  authority  in  the  judicial  history  of  the 
State. 

The  statutes  original  and  remedial,  which  are 
considered  in  these  cases,  are,  perhaps,  suffi- 
ciently cited  in  the  cases.   They  are: 

Stats.  1856,  ch.  64;  1857,  ch.  401;  1859,  ch. 
884;  1864,  ch.  402. 

The  earlier  cases  in  the  New  York  reports, 
which  maintain  the  legislative  authority  as  es- 
tablished by  these  recent  cases,  are  too  numer- 
ous to  cite.   The  leading  ones  are: 

Bk.  of  Rome  v.  Village  of  Rome,  18  N.  Y.,  88; 
People  v.  Mitchell,  85  N.  Y.,  551;  Maryland  v. 
R.  R.  Co.,  3  How.,  584;  Guilford  v.  Supervis- 
ors, 18  N.  Y.,  148;  Darlington  v.  Mayor,  etc., 
81  N.  Y.,  164;  People  v.  Mayor,  etc.,  4  N.  Y., 
419;  Brewster  \.  Syracuse,  19  N.Y.,  116;  People 
v.  Mead,  24  N.  Y.,  114. 

The  effect  of  the  judgment  in  the  case  of 
The  People  v.  Benedict,  given  in  evidence  by  de- 
fendant below,  as  a  bar  to  plaintiff's  recovery, 
as  res  judicata,  or  its  operation  as  a  to  pendens 
does  not  require  much  attention.   Nor  does  the 
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8d  section  of  the  ratifying  Act,  of  1871,  give  it 
any  value  in  this  litigation.  Probably  that  eq- 
uity suit  for  injunction  was  not  included  in  the 
description  "action  or  proceeding  at  law,"  used 
in  that  section. 

The  proceedings  in  that  case  seem  to  have 
been  as  upon  default,  the  parties  not  having 
been  brought  in.  And  no  results  have  followed 
from  the  judgment  obtained. 

No  decision  in  New  York  has  paid  any  con- 
sideration to  the  proposition  that  the  ratifying 
Act  was  thus  defeated  by  this  stultification,  ana 
that  the  Attorney -General  was  the  master  of  the 
Legislature  and  able  to  subvert  its  declared  will. 

In  this  court  it  is  well  settled  that  the  doc- 
trine of  lit  pendent  does  not  affect  holders  of 
such  securities  as  those  in  suit. 

Lee  Co.  v.  Rogers,  7  Wall. ,  181  (74  U.  S. ,  XIX. , 
160);  Warren  Co.  v.  Marty,  97  U.  8.,  105 
(XXIV.,  080);  Brooklyn  v.  Int.  Co.,  99  U.  8., 
862(XXV..  416);  Blacky.  Comrt.,WV.  8.,  686 
(XXV.,  491);  Meant  v.  Piatt,  99  U.  8..  678 
(XXV.,  404). 

1 8 10]     Mr.  Juttice  HsvrUn  delivered  the  opinion  of 
the  court: 

Although  the  Act  of  1868  required  all  bonds 
issued  under  its  authority  to  be  disposed  of  for 
not  less  than  par,  and  their  proceeds  invested  in 
the  stock  of  the  company,  the  commissioners 
exchanged  those  issued  by  the  Town  of  Thomp- 
son directly  with  the  railroad  company  for  an 
equal  amour. t  of  the  tatter's  stock.  This  was  in 
violation  of  the  statute  as  construed  by  the 
Court  of  Appeals  of  New  York,  in  several 
cases  to  which  we  had  occasion  to  refer  in 
Sdpio  v.  Wright,  101  U.  8.,  676  [XXV.,  1040]. 
We  there  held,  following  the  decisions  of  the 
state  court,  some  of  which  were  made  long 
prior  to  the  passage  of  the  particular  enactment 
now  under  examination,  that  a  purchaser  of 
town  bonds,  having  notice  that  they  were  ex- 
changed for  stock  in  a  railroad  company,  in  vi- 
olation of  a  statute  similar  to  that  of  1863.  was 
not  a  bona  fide  holder,  and  could  not  enforce 
payment  against  the  town.  We  perceive  no 
reason  to  qualify  our  ruling  in  that  case  and, 
therefore,  proceed  to  the  consideration  of  other 
questions  not  embraced  by  that  decision. 

It  is  apparent,  upon  the  face  of  the  Act  of 
1871,  that  the  Legislature  was  advised  of  the 
fact  that  the  commissioners  had  departed  from 
the  Statute  of  1868,  in  exchanging  the  bonds  for 
stock  in  the  railroad  company.  And  its  man- 
ifest intention  was  not  only  to  ratify  and  con- 
firm such  exchange,  but  to  protect  any  holder 
of  the  bonds,  who  became  such  in  good  faith, 
for  a  valuable  consideration,  against  any  de- 
fense arising  out  of  defects  or  omissions  in  the 
consents  of  taxpayers,  provided  the  exchange 
was  at  the  par  value  of  the  bonds  and  the  issue 
did  not  exceed  the  amount  authorized  by  law. 
I H 1 1  l  The  main  argument  of  counsel  for  the  Town 
■  J  is  embraced  by  the  following  propositions: 
firtt.  That  the  consents  of  taxpayers  were  not 
such  as  the  Acts  of  1868  and  1869  required ; 
teeond.  That  the  bonds  were  exchanged  for 
stock,  in  violation  of  the  statute;  and  since 
they  recite,  upon  their  face,  that  they  were 
issued  "  For  value  received  in  the  stock  of  the 
Monticello  &  Port  Jervis  Railway  Company," 
there  could  be  no  bona  fide  holders  thereof  in 
the  commercial  sense ;  third.  That  they  were 
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not  issued  under  the  seals  of  the  commission- 
ers, as  required  by  the  statute ;  fourth.  It  was 
beyond  the  power  of  the  Legislature,  by  subse- 
quent enactment,  to  make  them  valid  obliga- 
tions against  the  Town,  without  its  assent  given 
in  proper  form  ;  fifth.  That  no  such  assent  was 
given. 

If  it  be  conceded  that  the  consents  were  in- 
sufficient ;  that  a  seal  was  necessary  as  evidence 
of  the  official  authority  of  the  commissioners; 
that  the  recitals  on  the  bonds,  reasonably  cor.  - 
s trued,  gave  notice  to  purchasers  that  they 
were  illegally  exchanged  for  stock,  when  they 
should  nave  been  disposed  of  or  sold,  at  not 
less  than  their  par  value,  and  their  proceeds  in  • 
vested  in  the  stock  of  the  company  ;  the  Town 
is,  nevertheless,  liable,  if  the  curative  Act  of 
April  28.  1871,  was  within  the  constitutions  1 
power  of  the  Legislature  to  pass.  While  thi* 
question,  in  some  of  its  aspects,  may  be  one  cf 
general  jurisprudence — involving  a  considera- 
tion of  the  limits  which,  under  our  forms  cf 
government,  are  placed  upon  legislative  and 
judicial  power— it  is  proper  to  inquire  as  to  the 
course  of  decisions  in  the  highest  court  of  New 
York  upon  the  authority  of  the  Legislature  to 
pass  such  an  Act  as  that  of  April  28,  1871. 
This  becomes  necessary  in  view  of  the  fact  that 
the  Court  of  Appeals  of  New  York  have  ad- 
judged that  statute,  in  its  main  features,  to  be 
unconstitutional.  That  adjudication,  it  is  con- 
tended, is  conclusive  of  the  rights  of  parties  in 
this  case.  As  we  are  unable  to  give  our  assent 
to  this  view,  it  is  due  to  that  learned  tribunal 
that  we  should  state,  with  some  fullness,  the 
reasons  for  the  conclusion  we  have  reached. 

Prior  to  the  year  1858,  the  question  arose  in 
several  cases  pending  in  different  inferior  courts 
of  New  York  as  to  the  constitutional  power  of 
the  Legislature  to  authorize  or  require  munic-  _ 
ipal  corporations  to  subscribe  for  stock  in  rail-  1 8 1 
road  companies,  or  to  issue  bonds  therefor.  The 
decisions  in  those  cases  disclosed  a  conflict  of 
opinion  among  judges  of  recognized  ability. 
The  question  finally  came  before  the  Court  of 
Appeals  of  the  State  in  the  year  1858  in  Bk.  v. 
Borne,  18  N.  Y.,  88.  It  was  there  ruled  that  the 
State  Constitution  did  not,  in  terms  or  by  nec- 
essary intendment,  restrain  the  Legislature 
from  conferring  upon  municipal  authorities  the 
power  to  subscribe  to  the  stock  of  a  railroad 
corporation,  and  by  taxation  to  raise  the  neces- 
sary funds  for  the  payment  thereof.  That  de- 
cision was  approved  in  19  N.  Y.,  20.  In  the 
subsequent  case  of  People  v.  Mitchell,  85  N.  Y., 
552,  decided  in  1866,  the  court  quote,  with  ap- 
proval, our  decision  in  Thornton  v.  Lee  Co. ,  8 
WalL,  880  [70  U.  S.,  XVIII.,  178],  where, 
speaking  by  Mr.  Juttice  Davis,  we  said  thut 
although  a  county  or  other  municipal  corpora- 
tion had  no  inherent  right  of  legislation,  and 
could  exercise  no  power  not  conferred  upon  it , 
in  express  terms  or  by  fair  implication,  the 
Legislature,  *'  Unless  restrained  by  the  organic 
law,  has  the  right  to  authorize  a  municipal  coi 
poration  to  takestock  in  a  railroad  or  other  work 
of  internal  improvement,  to  borrow  money  to 
pay  for  it,  and:  to  levy  a  tax  to  repay  the  loan," 
and,  that  such  authority  "  can  be  conferred  in 
such  a  manner  that  the  objects  can  be  attained, 
either  with  or  without  the  sanction  of  thepeople." 

The  decision  in  85  N.  Y.  is  important  in  other 
aspects  of  the  present  case.  The  main  question 
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before  the  co  ?n  there  was  as  to  the  validity  of 
a  confirmatory  statute,  the  object  of  which  was 
to  cure  the  defects  in  certain  affidavits  which 
had  been  filed  in  proof  of  the  consent  of  tax 
payers  to  a  proposed  municipal  subscription  of 
stock  in  a  railroad  company.  The  statute  de- 
clared that  the  affidavits  should  be  valid  and 
conclusive  proof,  in  all  courts  and  for  all  pur- 
poses, to  authorize  and  uphold  the  respective 
subscriptions  of  the  stock  and  the  issue  of  bonds 
to  the  amount  specified  therein;  and  that  the 
bonds  should  be  valid  and  binding  on  the  munic- 
ipality issuing  them,  without  reference  to  the 
form  or  sufficiency  of  the  affidavits.  The  court, 
referring  to  the  confirmatory  statute,  said  that 
"It  was  within  the  scope  of  legislative  author- 
ity to  modify  the  limitation*  and  restrictions  in 
the  antecedent  Acts  on  this  subject,  to  dispense 
with  prior  conditions,  and  to  charge  the  com- 

18131  missioners  with  defined  and  imperative  duties. " 
And  it  quotes  with  approval  our  language  in 
Tliomson  v.  Lee  Co.,  where,  referring  to  a  cur- 
ative statute  passed  by  the  Iowa  Legislature, 
we  further  remarked  that  "If  the  Legislature 
possess  the  power  to  authorize  an  Act  to  be 
done,  it  can,  by  a  retrospective  Act,  cure  the 
evils  which  existed,  because  the  power  thus  con- 
ferred has  been  irregularly  executed." 

Thus  stood  the  doctrines  of  the  state  court 
upon  the  question  of  municipal  subscriptions, 
and  as  to  the  power  of  the  Legislature,  by  ret- 
rospective enactment,  to  cure  defects  in  the  ex- 
ercise of  powers  granted  to  municipal  corpora- 
tions, when  the  Act  of  April  28,  1871,  was 
passed.  But  in  1878,  the  Court  of  Appeals  de- 
cided People  v.  Batchellor,  58  N.  Y.,  181.  That 
was  a  case  of  municipal  subscription  to  a  rail- 
road corporation  under  an  Act  passed  in  1867, 
similar,  in  its  main  features,  to  the  one  passed 
in  1868  in  reference  to  the  Monticello  and  Port 
Jervis  Railroad  Company.  It  was  claimed  that 
the  statute  had  not  been  complied  with  in  ob- 
taining consents  from  tax  payers.  A  subsequent 
Act  of  the  Legislature  required  the  subscription 
to  be  made  upon  the  consents  which  were  filed, 
and  which  the  court  found  were  not  such  as 
were  prescribed  by  the  statute  under  which  the 
consents  had  been  obtained  from  taxpayers. 
Without  any  subscription  having  been  made, 
or  bonds  issued,  a  mandamus  was  sued  out  to 
compel  the  town  to  become  a  stockholder  in  the 
railroad  company,  and  to  issue  its  bonds  in  pay- 
ment of  the  subscription  price  of  the  stock.  The 
court  held  that  the  consent  of  the  tax  payers 
did  not  embrace  such  an  issue  of  bonds  as  were 
required  by  the  subsequent  Act;  and  that  the 
Legislature  could  not  compel  a  municipal  cor- 
poration to  subscribe  stock  or  issue  bonds  in  aid 
of  the  construction  of  a  railroad  which, although 
public  as  to  its  franchise,  was  private  as  to  the 
ownership  of  its  property,  and  its  relations  to 
its  stockholders.  The  opinion  was  concurred 
in  by  four  of  the  Judges,  one  concurred  in  the 
result,  one  dissented,  and  one  did  not  vote. 

In  Duanesburgh  v.  Jenkins,  67  N.Y.,  188,  de- 
cided in  1874  by  the  Commission  of  Appeals — 
of  concurrent  jurisdiction  and  equal  authority 
with  the  court  of  appeals— the  court,  by  John- 
eon,  J. ,  reviewed  the  prior  decisions  of  the  court 
of  appeals  upon  the  question  discussed  in  People 

[814]  v.  Batchellor.  In  reference  to  the  latter  case  it 
was  intimated  that  the  language  of  the  court 
upon  some  of  the  questions  discussed  was  not 
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in  harmony  with  its  previous  decisions,  and  that 
the  opinion  should  be  limited  to  the  point  ad- 
judged upon  the  facts  existing  in  that  case. 
The  conclusions  announced  in  Duanesburgh  v. 
Jenkins,  after  a  careful  analysis  of  previous  de- 
cisions in  New  York,  were,  that  the  authority 
of  the  Legislature  to  enable  towns  and  other 
civil  divisions  of  the  State  to  subscribe  for  stock 
and  issue  bonds  in  aid  of  a  railroad  company, 
was  established  by  numerous  decisions  of  the 
highest  court  of  the  State;  that  there  was  no 
distinction  in  principle  between  a  law  author- 
izing a  town,  upon  a  popular  vote,  to  subscribe 
for  such  stock  and  issue  bonds  therefor,  and  a 
law  directing  the  same  thing  to  be  done;  that 
when  the  authority  to  subscribe  was  made  to 
depend  upon  the  consent  of  the  town,  it  was  in 
the  discretion  of  the  Legislature  to  prescribe 
how  such  consent  shall  be  given;  and  that,  if  it 
originally  rested  with  the  Legislature  to  fix  the 
terms  on  which  the  towns  might  act,  the  same 
power  could  remit  a  part  of  the  conditions  im- 
posed, or  heal  any  defects  which  may  have  oc- 
curred in  the  performance  by  the  town  of  those 
conditions.  Much  of  the  language  in  that  case 
is  strikingly  applicable  to  the  one  in  hand. 
Said  the  court:  "  In  this  case  a  commissioner 
has  been  regularly  appointed  under  the  statute, 
by  whom  bonds  were  to  be  issued  and  stock 
subscribed  for,  provided  certain  consents  were 
obtained  and  proofs  filed  according  to  the  re- 
quirements of  the  several  Acts  upon  the  sub- 
ject. Consents  were  obtained  ana  proofs  were 
made  and  filed,  which  are  now  on  the  one  side 
claimed  to  be  and  on  the  other  are  denied 
to  be  in  conformity  to  the  law.  The  commis- 
sioner meanwhile  executed  the  bonds,  sub- 
scribed for  stock  and  delivered  the  bonds  to  the 
company  in  payment  of  the  subscription;  com- 
plying with  the  requirements  of  the  statute  in 
all  respects,  if  the  requisite  consents  had  been 
given  and  proof  made.  The  only  officer  of  the 
town  who  had  any  duty  in  the  premises  acted 
by  signing  the  bonds;  and  the  Legislature, 
seeing  the  whole  matter,  released  the  conditions 
which  it  had  imposed,  and  declared  his  assent 
binding  upon  the  town,  if  the  bonds  had  been 
issued  ana  the  road  had  been  built,  and  the 
bonds  in  that  case  obligatory.  As  it  might  have 
authorized  action  in  this  way  and  on  these  con- 
ditions by  the  town  originally,  I  see  no  objec- 
tions to  giving  effect  to  its  ratification  of  the  ac- 
tion of  the  town,  and  holding  its  consent  thus 
expressed  effectual."  Again,  said  the  court: 
"In  this  case,  the  proper  officer  of  the  town  has 
acted,  the  bonds  have  been  issued,  and  the 
stock  subscribed  for.   The  objection  is  that  the 

Sroof  of  preliminary  consents  by  tax  payers  is 
efective.  The  action  of  the  Legislature  is,  in 
my  judgment,  sufficient  to  heal  this  defect  and 
to  sanction  the  action  of  the  town  commission- 
er in  binding  the  town,  the  whole  considera- 
tion to  the  town  having  been  received  in  the 
completion  of  the  road  and  the  issuing  of  the 
stock  for  its  benefit." 

In  the  subsequent  case  of  Williams  v.  Duanes- 
burgh, 66  N.  Y.,  129,  decided  in  May,  1876,  the 
Court  of  Appeals  of  New  York  recognizes  the 
correctness  of  the  principles  announced  in  Peo- 
ple v.  Mitchell,  ana  in  Duanesburgh  v.  Jenkins, 
citing,  among  other  authorities,  Oelpcke  v.  Du- 
buque, 1  Wall.,175 J~68 U.S., XVII.,  6201;  Thom- 
son v.  Lee  Co.,  8  Wall.,  827  [supra);  Beioitv. 
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Morgan,  7  Wall.,  619  [74  U.  B.,  XIX,  2051; 
and  St.  Joseph  v.  Rogert,  16  Wall.,  668  [88  U. 
8.,  XXI.,  888].  Alluding  to  the  statutes  for 
bonding  towns  in  aid  of  railroads,  the  court,  in 
Williams  v.  Duanetburgh,  said  that  the  Legis- 
lature could  overlook  the  defective  execution 
of  the  power  conferred  and,  by  retroactive  leg- 
islation, cure  defects  in  the  action  of  munici- 
palities under  those  statutes.  The  Legislature 
may,  said  the  court,  "By  subsequent  legisla- 
tion, when  there  has  been  a  failure  to  perform 
conditions  precedent,  and  the  bonds  have  been 
issued,  dispense  with  such  conditions,  and  rat- 
ify and  confirm,  and  make  valid  and  obligato- 
ry upon  the  municipality,  bonds  issued  with- 
out such  performance;  at  least  it  may  do  so  in 
cases  where  the  municipality  has,  through  the 
construction  of  the  road,  or  by  the  receipt  of 
the  stock  of  the  company  in  exchange  for  the 
bonds,  received  the  benefit  which  the  statute 
contemplated  as  the  equivalent  for  the  liability 
it  was  authorized  to  incur.  The  officers  au- 
thorized under  these  statutes  to  issue  the  bonds 
are  public  agents,  and  the  Legislature,  looking 
over  the  whole  matter,  may,  when  in  its  judg- 
ment justice  requires  it,  ratify  and  confirm 
their  acts,  which  otherwise  would  be  valid.  In 
this  case,  the  Legislature  could  originally  have 
authorized  the  bonds  of  the  Town  of  Duanes- 
burgh  to  be  issued  under  the  precise  circum- 
stances existing  when  they  were  issued;  and  if 
the  acts  of  the  commissioner  have,  by  subse- 
quent legislation,  been  ratified,  it  is  equivalent 
1 8 16]  authority  to  do  what  has  been  done."  It  is  wor- 
thy of  remark,  In  this  connection,  that  Allen, 
J.,  had  held  in  Clark  v .  Roclietter ,  18  How.  Pr 
204,  decided  in  1856,  that  the  Legislature  had 
no  power  under  the  Constitution  to  delegate  to, 
or  confer  upon,  municipal  corporations,  au- 
thority to  subscribe  for  or  to  hold  stock  in  rail- 
road corporations  and  to  issue  bonds  in  pay- 
ment therefor.  Nevertheless,  in  William*  v. 
Duanetburgh  (Church,  Ch.  J.,  concurring  with 
him),  he  recognized  Duanesburgh  v.  Jenktnt  as 
authority,  and  as  declaratory  of  the  law. 

But  it  is  contended  that  the  Court  of  Appeals 
of  New  York,  in  the  later  case  of  Norton  v. 
Thompson,  71  N.  Y.,  620,  has  decided  the  iden- 
tical statute  under  examination  to  be  uncon- 
stitutional, and  that  this  court  is  bound  to  ac- 
cept the  decision  as  conclusive  of  the  present 
case.  That  action  was  commenced  about  the 
time  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York  sustained 
the  validity  of  the  confirmatory  Act  of  April 
28,  1871,  and  gave  judgment  against  the  Town 
of  Thompson  for  the  amount  of  some  of  the 
bonds  embraced  in  the  issue  of  $148,000.  Coop- 
er v.  Thompson,  18  Blatchf.,  484.  Horton  v. 
Thompson  was  decided  in  the  Supreme  Court 
of  the  State  after  the  present  action  was 
instituted.  It  was  a  suit  upon  two  interest  cou- 
pons of  $35  each,  belonging  to  the  same  issue 
of  bonds.  It  was  finally  determined  in  the 
Court  of  Appeals  shortly  before  the  trial  of  this 
case  in  the  court  below.  The  questions  raised 
in  the  case  were,  whether  the  consent  of  the  tax 
payers  was  defective  in  not  naming  the  railroad 
to  the  construction  of  which  the  fund  should 
be  applied;  and.  whether  the  validating  Act  of 
April  28.  1871,  in  so  far  as  it  declared  the  ex- 
change of  bonds  for  stock  to  be  legal,  was  not 
unconstitutional.  Upon  the  first  question,  the 
See  18  Otto. 


court  said  that,  as  the  consent  was  sufficiently 
comprehensive  in  its  terms  to  embrace  the  road 
in  question  and,  inasmuch  as  the  Legislature 
might  legally  have  authorized  it  to  be  in  the 
form  in  which  it  was  actually  given,  the  Act  of 
1871  "probably  cured  the  defect  in  its  form." 
But  the  court,  passing  that  question  as  one  that 
need  not  be  finally  determined,  held,  upon  the 
authority  of  People  \.  BateheUor,  that  the  Legis- 
lature had  no  power  to  authorize  or  direct  the 
commissioners  originally  to  contract  the  debt 
without  any  consent  or  action  upon  the  part  of 
the  Town;  and  that,  since  the  consent  of  the  [817] 
tax  payers  was  not  given  for  an  issue  of  bonds 
to  be  exchanged  for  stock,  the  Legislature  could 
not  validate  the  bonds  and  make  them  binding 
obligations  upon  the  Town,  in  the  hands  at  least 
of  those  who  were  informed,  by  their  recitals, 
that,  in  violation  of  the  statute,  they  were  ex- 
changed for  stock  in  the  railroad  company. 
Four  of  the  judges  concurred  in  the  opinion, 
and  three  dissented. 

It  is  to  be  observed  that  the  court  does  not 
refer  to  or  overrule  Bk.  v.  Rome,  People  v. 
MilcheU,  Duanetburgh  v.  Jenkins,  nor  Williams 
v.  Duanetburgh,  supra. 

We  are  unable  to  reconcile  Horton  v.  Thomp- 
son, upon  the  points  now  raised,  with  the  doc- 
trines of  those  cases  or  of  others  decided  in  the 
Court  of  Appeals  prior  to  People  v.  BateheUor. 
It  certainly  cannot  be  said  that  there  is  such  an 
established,  fixed  construction  by  that  court.of 
statutes  similar  to  those  of  1868  and  1869,  or  to 
the  confirmatory  Act  of  1871,  as  obliges  us  to 
follow  Horton  v.  Township,  or  that  will  justify 
anyone  in  saying  that  the  present  question  fs 
finally  at  rest  in  the  courts  of  that  State.  But, 
independent  of  any  such  consideration,  there 
are  conclusive  reasons  why  we  cannot,  in  op- 
position to  our  own  views  of  the  law,  as  ex- 
pressed in  numerous  cases,  accept  the  princi- 
ples of  that  case  as  decisive  of  the  rights  of  the 
present  parties.  When  the  Act  of  April  28, 
1871,  was  passed,  it  was  the  established  doctrine 
of  the  highest  court  of  New  York,  as  it  was  of 
this  court,  that  the  Legislature,  unless  re- 
strained by  the  organic  law  of  the  State,  could 
authorize  or  require  a  municipal  corporation, 
with  or  without  the  consent  of  the  people,  by  a 
subscription  of  capital  stock,  to  aid  in  the  con- 
struction of  a  railroad,  having  connection  with 
the  public  interests  of  the  people  within  the 
limits  of  such  municipality  and  to  provide  for 
payment  by  an  issue  of  bonds  or  by  taxation  ; 
that  defects  or  omissions,  upon  the  part  of  such 
municipal  corporation  or  its  officers,  in  the  ex- 
ecution of  the  power  conferred,  or  in  the  per- 
formance of  the  duty  imposed,  could  be  cured 
by  subsequent  legislation;  certainly,  where  the 
corporation  had  received  the  benefits  which 
the  original  subscription  was  designed  to  se- 
cure. As,  therefore,  the  Legislature  might,  in  (818] 
the  original  Act  under  which  these  bonds  were 
issued,  have  authorized  or  required  the  bonds 
to  be  exchanged  directly  with  the  railroad  com- 

ny  for  capital  stock,  it  could  ratify  and  con- 
i  such  exchange,  even  where  originally  ille- 
gal, so  as  to  make  the  bonds  binding  obliga- 
tions upon  the  Town  in  favor  of  all  who  then 
held  them,  or  might  thereafter  acquire  them, 
in  good  faith  or  for  a  valuable  consideration. 
It  is,  thereafter,  an  immaterial  circumstance 
that  the  recitals  in  the  bonds  may  have  fur 
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nished  notice  that  they  were  issued  originally  in 
violation  of  the  statute.  That  was  the  very  dif- 
ficulty which  the  Act  of  1871  was  designed  to 
remove  and,  as  matter  of  law,  it  was  removed, 
if  regard  be  had  to  the  settled  doctrines  of 
this  court,  or  to  the  decisions  of  the  highest 
court  of  the  State,  rendered  previous  to  and 
which  were  unmodified  at  the  passage  of  that 
Act.  It  results  that  from  that  moment  the 
bonds,  by  whomsoever  held,  whether  by  the 
railroad  company  or  by  others,  became  bind- 
ing obligations  upon  the  Town,  as  much  so  as  if 
the  bonds  had  originally  been  sold  and  their 
proceeds  invested  in  the  stock  of  the  railroad 
company,  as  required  by  the  Acts  of  1868  and 
1869.  If  the  rights  of  those  holding  the  bonds 
were  in  any  degree  affected  by  the  subsequent 
decision  in  People  v.  Batchellor,  the  later  de- 
cision in  Duanesburgh  v.  Jenkins  restored  the 
law,  so  far  as  the  courts  of  New  York  were 
concerned,  as  it  undoubtedly  was  declared  to  be 
at  the  time  the  Act  of  1871*  was  passed.  The 
defendant  in  error  acquired  the  bonds  in  suit 
in  1875,  before  the  decision  in  Norton  v.  Thomp- 
son, and  when,  according  to  the  principles  an- 
nounced in  Duanesburgh  v.  Jenkins  and  many 
prior  cases  in  the  Court  of  Appeals,  the  Act  of 
1871  must  have  been  sustained  as  a  valid  exer- 
cise of  legislative  power.  He  purchased  them 
for  value  at  public  auction  in  the  City  of  New 
York,  without  notice  of  any  defense  thereto,  or 
of  the  pendency  of  any  suit  involving  their 
validity.  If  the  recitals  in  the  bonds  gave  no- 
tice that  the  Acts  of  1868  and  1869  forbade 
their  exchange  for  stock,  and  required  them  to 
be  sold  and  their  proceeds  invested  in  such 
stock,  the  purchaser  is  also  presumed  to  have 
known,  not  only  that  such  exchange  had  been 
legalized  by  the  Act  of  1871,  but  that  the  au- 
thority of  the  Legislature  to  pass  that  Act  was 
sustained  by  the  decisions  of  the  highest  court 
of  the  State  rendered  prior  to  its  passage.  His 
819]  rights,  therefore,  should  not  be  affected  by  a 
decision  rendered  after  they  accrued,  which  de- 
cision is  in  conflict  with  the  law,  as  declared 
not  only  by  this  court  in  numerous  cases,  but 
by  the  highest  court  of  the  State,  at  and  be- 
fore the  time  he  purchased  the  bonds. 

The  assignments  of  error  present  another 
question  which  it  is  our  duty  to  notice. 

The  Town  pleaded  in  bar  of  the  action  a 
judgment  of  the  Supreme  Court  of  the  State  in 
an  action  commenced  in  June,  1869,  by  the 
Attorney-General  of  the  State,  on  the  relation 
of  Charles  Kilbourne  and  others,  tax  payers, 
against  the  commissioners  of  the  Town  of 
Thompson,  F.  C.  Crowley.  C.  L.  Colt,  Wm. 
D.  Colt,  the  Monticello  &  Port  Jervis  Railway 
Company,  and  the  Town  of  Thompson.  A 
temporary  injunction  was  obtained  on  24th 
June,  1869,  restraining  the  respondents  and 
each  of  them  from  using,  loaning  or  selling  the 
bonds  and  from  executing  any  other  bonds 
based  upon  the  consents  given  by  the  tax  payers. 
But  that  injunction  was  vacated  and  set  aside 
on  27th  July,  1869.  A  final  decree  was  ren- 
dered in  1872  by  which  the  bonds  were  de- 
clared to  be  null  and  void,  and  they,  as  well  as 
the  certificates  of  stock  exchanged  therefor,  di- 
rected to  be  delivered  up,  by  the  respective 
parties  and  canceled.  The  general  ground  upon 
which  the  decree  rested  was,  that  the  provis- 
ions of  the  Act  under  which  they  were  issued 
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were  not  complied  with.  From  that  judgment 
no  writ  of  error  or  appeal  seems  to  nave  been 
prosecuted.  We  have  already  seen  that  the  en- 
tire issue  of  bonds  was  delivered  to  the  rail- 
road before  the  commencement  of  that  action, 
that  is,  in  May,  1869;  and  that  after  the  dissolu- 
tion of  the  injunction,  to  wit:  in  September  and 
November,  1869,  a  large  portion  of  the  bonds 
had  found  their  way  into  the  hands  of  others 
who  purchased  them  for  value  and  without  any 
notice  of  the  pendency  of  the  suit  in  the  su- 
preme court. 

There  is  an  insuperable  difficulty  in  the  way 
of  plaintiff  in  error  using  the  judgment  in  that 
case  to  defeat  the  present  action.  The  bonds 
were  negotiable  securities,  which  had  passed 
from  the  Town  before  the  action  in  the  Su- 
preme Court  of  the  State  was  commenced. 
Those  who  purchased  them,  in  the  market, 
pending  that  litigation  or  after  it  terminated, 
without  notice  of  the  suit  and  in  good  faith,  for  1 820 1 
value,  could  not  be  affected  by  the  final  de- 
cree. Had  the  complainants  caused  them  to  be 
surrendered  to  the  custody  of  the  court,pending 
the  suit,  they  could  have  been  canceled  in  pur- 
suance of  the  directions  contained  in  the  final 
decree.  But  the  actual  custody  of  the  railroad 
company  was  never  disturbed  nor  sought  to  be 
disturbed.  The  knowledge  by  its  officers  of 
the  objects  of  the  action,  or  of  the  terms  of  the 
final  decree,  could  not  affect  a  bona  fide  pur- 
chaser for  value  who  had  no  such  knowledge. 
Our  decision  in  Warren  Co.  v.  Marey,  97  U.  8., 
105  [XXIV.,  980],  which  is  partly  based  upon 
adjudications  in  the  courts  of  New  York. 
Murray  v.  Lylburn,  2  Johns.  Ch.,  441,  and 
Leitchv.  WeUs,  48  N.  Y.,  585,  is  conclusive 
upon  this  branch  of  the  case. 

It  is  scarcely  necessary  to  say  that  the  decree 
of  the  Supreme  Court  of  the  State  can  derive 
no  special  force,  as  against  the  defendant  in  er- 
ror, by  reason  of  the  3d  section  of  the  Act  of 
April  28,  1871.  That  section  only  protected 
from  the  operation  of  the  Act,  any  action  or 
proceeding  at  law,  commenced  or  pending  at 
the  time  of  its  passage.  That  provision  fur- 
nishes, perhaps,  an  explanation  of  the  failure  of 
the  Supreme  Court,  in  its  opinion,  to  refer  to 
the  Act  of  1871,  which  had  passed  before  its 
final  decree  was  entered.  The.  purpose  of  the 
8d  section  was  only  to  require  existing  actions 
or  proceedings  at  law  to  be  determined  without 
reference  to  that  Act,  and  does  not  affect  the 
rights  of  a  bona  fide  purchaser  who  was  not  a 
party  to  the  suit,  and  was  without  notice  of  its 
pendency. 

We  perceive  no  error  in  the  record,  and  the 
judgment  is  affirmed. 
True  oopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

dted-108  U.  8.,  568 ;  107  U.  8.,  88. 


TALMADGE  E.  BROWN  et  al.,  Appts.,     \  828] 
v. 

JOHN  D.  F.  8 LEE  et  al.,  Exrs. 

(See  8.  a,  18  Otto,  8C8-6B9.) 

Contract  for  repurchase  of  land— effect  of  non- 
performance—failure  of  both — offer  to  perform. 

1.  Where  executors  sold  the  Interest  of  the  tes- 
tator In  partnership  property  and  received  part  pay 
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therefor  in  land,  and  the  pumhMW  agreed  that  be 
would  In  five  yean  thereafter,  if  the  executor  ao  de- 
aired,  purchase  back  the  land  and  pay  the  executors 
therefor  the  price  at  which  be  received  it  on  the 
sate,  and  before  the  expiration  of  the  time  the  exec- 
utors made  their  election  that  he  should  do  so  and 
signified  it  to  him  in  proper  form,  the  rights  of  the 
parties  respectively  under  the  contract  were  fixed : 
the  purchaser  became  bound  to  repurchase  and  pay 
the  money,  and  the  executors  to  receive  the  money 
and  reoonvey. 

2.  Where  neither  party  offered  to  perform  on  the 
day  and,  therefore,  one  was  as  much  in  default  as 
the  other,  either  party,  after  relieving*  himself  from 
his  own  default,  by  performance  or  an  offer  to  per- 
form, oould  require  the  other  to  do  so  within  a  rea- 
sonable time. 

8.  Neither  oould  insist  that  the  other  bad  lost  his 
rights  under  the  contract  until  he  bad  himself  done 
what  he  was  bound  to  do.  The  failure  of  both  par- 
ties to  perform  on  the  day  was  equivalent  to  a 
waiver  by  each  of  the  default  of  the  other. 

4.  Where  the  executors  did  offer  to  perform  with- 
in a  reasonable  time  after  the  day,  they  are  entitled 
to  recover  the  stipulated  price. 

[No.  269.] 

Argued  Apr.  U,  1881.     Decided  May  t,  1881. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Iowa. 
The  case  is  fully  stated  by  the  court. 
Mem*.  Chester  C.  Cole,  George  G. 
'Wright  and  Wm.  M.  Randolph,  for  appellants. 

Mem*.  Chavrles  C.  Noorte  &  Kaufman, 
and  Seymour  Dexter,  for  appellees. 

■  aooi      Mr.  Chief  Justice  Wskite  delivered  the  opin- 

,8**J  ion  of  the  court: 

This  is  a  suit  in  equity  and  presents  the  fol- 
lowing facts:  Prior  to  August  6,  1870,  Tal- 
madge  E.  Brown  and  Jarvis  Langdon  were  part- 
ners in  business.  On  that  day  Langdon  died, 
leaving  a  will,  in  which  he  appointed  John  D. 
F.  Slee,  Charles  J.  Langdon  Theodore  W. 
Crane,  Olivia  L.  Langdon  and  Samuel  L.  Clem- 
ens executors.  On  the  25th  of  April,  1871,  the 
executors  and  Brown  entered  into  the  following 
agreement  in  writing: 

"  The  executors  of  Jarvis  Langdon,  deceased, 
for  value  received,  hereby  sell,  assign,  set  over, 
and  transfer  unto  Talmadge  E.  Brown,  all  the 
right,  title  and  interest  of  J.  Langdon,  deceased, 
in  or  to  the  undivided  property  or  assets  of  the 
late  firm  of  T.  E.  Brown  &  Co.,  of  Memphis, 

Subject,  however,  to  all  taxes  and  assess- 
ments thereon,  now  made  or  hereafter  to  be 
made,  to  all  indebtedness  therefor,  and  to  all 
liabilities  of  said  firm  or  any  of  the  members 
thereof,  for  transactions  in  the  business  of  the 
Arm  in  tort  and  contract,  and  subject  to  all  judg- 
ments against  the  said  firm  or  any  member 
thereof,  recovered  or  to  be  recovered,  and  all 
coats,  disbursements,  officers  and  counsel  fees, 
and  all  liability  for  contribution  to  any  other 
partner  or  person  in  consideration  of  moneys 
paid  or  to  be  paid  upon  any  liability  of,  from, 
and  against  all  of  which  real  or  possible  liabil- 
ities, and  of,  from  and  against  any  other  liabil- 
ity growing  out  of  the  transaction?  of  said  firm, 
said  Brown  agrees  to  fully  indemnify  and  save 
harmless  the  executors,  heirs  and  next  of  kin  of 
said  J.  Langdon,  deceased. 

And  said  Brown  further  agrees  to  pay  and 
discharge  any  just  and  legal  claim  of  any  per- 
son or  persons  whomsoever  for  any  share  of  the 
profits  or  proceeds  of  the  business  of  said  firm, 
whether  said  claim  be  against  tbe  said  firm  or 
against  the  said  Langdon,  deceased,  individu- 
See  18  Otto. 


ally,  and  to  fully  indemnify  and  save  harmless 

the  executors,  heirs  and  next  of  kin  of  said 
Langdon  of,  from  and  against  any  such  claim; 
all  the  aforesaid  agreements  of  indemnity  to  ap- 
ply not  only  to  the  liability  growing  out  of  the  ■  g30 . 
transactions  of  said  firm  but  also  to  any  possible  1  1 
liability  growing  out  of  the  transactions  of  the 
predecessors  of  said  firm. 

8aid  Brown  agrees  to  pay  for  such  interest  as 
follows: 

First.  Upon  the  assignment  of  the  interest 
above  mentioned  twenty-five  thousand  dollars 
($25,000)  in  cash,  together  with  tbe  further 
amount  of  fifty  thousand  dollars  ($50,000)  in 
notes,  satisfactorily  indorsed  by  B.  P.  Allen  or 
other  satisfactory  indorsers,  and  running  from 
three  (8)  to  eighteen  (18)  months  at  a  fair  aver- 
age time  from  these  extreme  points  of  time  men- 
tioned. 

Second.  A  certain  tract  of  land  consisting  of 
one  hundred  and  thirty  (180)  acres,  situated 
within  tbe  limits  of  the  corporation  of  the  City 
of  Des  Moines,  Iowa,  and  also  a  certain  planta- 
tion situated  on  the  White  River,  in  Arkansas, 
consisting  of  sixteen  hundred  (1600)  acres  of 
land,  and  all  the  buildings,  improvements  and 
appurtenances  belonging  thereto.  In  reference 
to  the  lands  in  Iowa  and  Arkansas,  the  pur- 
chaser hereby  agrees  that  in  five  years  from  the 
date  of  this  contract  he  will,  if  tbe  estate  or  its 
legal  assigns  so  desire,  purchase  back  tbe  lands 
for  twenty-five  thousand  ($25,000)  dollars,  pay- 
ing that  sum  in  cash. 

This  agreement  is  upon  condition  that  the 
aforesaid  two  tracts  of  land  are  owned  by  said 
Brown  in  fee  simple,  absolute,  free  and  clear  of 
all  taxes, assessments  and  incumbrances  of  what- 
ever nature,  and  that  they  shall,  before  this  as- 
signment shall  be  operative,  be  conveyed  by  full 
covenant  deeds  to  the  executors  of  said  J.  Lang- 
don, deceased;  said  conveyances  to  be  executed 
also  by  the  wife  of  said  Brown,  and  said  exec- 
utors to  be  furnished  with  properly  authenti- 
cated abstracts  of  title  thereof,  showing  the  title 
thereof  to  be  perfect  and  that  they  are  free  and 
clear  of  all  incumbrances. 

Tbe  executors  further  agree  that,  upon  the 
final  performance  of  this  contract,  they  will  sur- 
render certain  notes  now  held  by  the  estate 
against  T.  E.  Brown,  amounting  to  the  sum  of 
seventeen  thousand  dollars  (817,000),  the  afore- 
said interest  shall  be  assigned  upon  the  execu- 
tion of  said  contract  and  the  delivery  of  notes, 
money  and  deeds  of  the  land  as  afore-men- 
tioned. 

Said  Brown  is  to  have  sixty  (80)  days  within 
which  to  make  the  delivery  and  payments  de- 
scribed in  this  contract. 

Dated  25th  April,  1871. 

The  estate  of  J.  Langdon,  per 

J.  D.  P.  Sum,  Executor  and  Attorney. 
T.  E.  Browk." 

On  the  25th  of  June,  1871,  Brown  paid  the  18311 
cash  called  for  by  the  contract,  gave  bis  notes, 
and  conveyed  the  Des  Moines  land  to  Charles  J. 
Langdon.   Thereupon  the  executors  made  Id 
him  the  following  assignment: 

"  In  consideration  of  $100,000  this  day  re- 
ceived of  T.  E.  Brown,  as  by  the  terms  of  our 
contract  made  with  him,  bearing  date  April  25, 
1871,  we,  the  executors  of  the  last  will  of  Jarvis 
Langdon,  deceased,  do  hereby  sell,  assign  and 
transfer  to  said  T.  E.  Brown,  all  our  rights  and 
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all  the  right,  title  and  interest  Jarvis  Langdon 
had  in  his  lifetime  in  and  to  the  property  and 
assets  of  the  firm  of  T.  E.  Brown  &  Co. ,  at  Mem- 
phis, Tennessee,  subject  to  the  terms  and  condi- 
tions of  our  said  contract  of  April  25, 1871,  above 
mentioned. 

J.  D.  F.  Slee,  Executor. 
C.  J.  Langdon,  Executor. 
T.  W.  Crank,  Executor. 
Samuel  L.  Clemens,  Executor. 
Olivia  L.  Langdon,  Executrix." 

On  the  8d  of  July,  Brown  took  from  Charles 
J.  Langdon  a  lease  of  the  Des  Moines  land  for 
five  years  and,  for  the  use,  agreed  to  pay  the 
taxes  and  keep  the  premises  in  repair.  Lang- 
don, however,  retained  the  right  to  sell  the  prop- 
erty, or  any  part  of  it,  in  which  case  the  lease 
was  to  terminate,  so  far  as  it  related  to  the  prop- 
erty sold. 

On  the  30th  of  August  the  following  supple- 
mental agreement  was  entered  into  by  the  par- 
ties: 

* '  It  is  hereby  mutually  agreed  by  and  between 
Talmadge  E.  Brown  and  J.  D.  F.  Slee  and  oth- 
ers, executors  of  the  estate  of  Jarvis  Langdon. 
deceased,  that  said  Brown  need  not  perfect  bis 
conveyance  to  the  plantation  on  White  River, 
in  Arkansas,  as  he  is  required  to  do  by  contract 
with  said  executors,  dated  April  25,  1871,  but 
may,  in  lieu  thereof,  transfer  and  assign  to  said 
executors  a  certain  judgment  now  owned  by  him 
against  the  County  of  Bueua  Vista,  State  of 
Iowa,  on  which  there  is  due  to  him  five  thousand 
($5,000)  dollars,  for  the  purposes  named  in  said 
contract  of  April  25,  1871,  said  Brown  to  guar- 
antee the  collection  of  said  judgment. 

It  is  further  understood  and  agreed  that  if  said 
executors  desire  it,  said  Brown  shall,  at  the  ex- 
piratiou  of  the  five  (5)  years  stated  in  said  con- 
tract of  April  25,  1871,  repurchase  the  180  acres 
of  land  in  the  City  of  Des  Moines  at  $25,000, 
the  same  as  though  the  plantation  aforesaid  was 
included  therein. 

And  it  is  further  understood  that  if  any  of 
said  Buena  Vista  judgment  shall  within  suid  five 
(5)  years  be  paid  to  said  executors,  they  will  al- 
low interest  thereon  at  the  rate  of  seven  (7)  per 
cent  per  annum,  and  the  principal  so  paid  may 
be  deducted  from  the  $25,000  to  be  paid  by  said 
Brown  for  the  repurchase  of  the  Des  Moines 
property. 

In  witness  whereof,  said  parties  have  hereun- 
to set  their  hands  this  80th  day  of  August,  1871. 

J.  D.  F.  Slee,  Executor, 
And  attorney  for  the  executors  of  the  estate  of  J. 

Langdon,  deceased. 

Talma  doe  E.  Brown." 

On  the  80th  of  October,  1875,  Charles  J.  Lang- 
don wrote  the  following  letter  to  Brown,  which 
reached  him  in  due  course  of  mail: 

"  Elmtra,  Oct.  SO,  1875. 
T.  E.  Brown,  Esq.,  Des  Moines,  Iowa. 

Dear  Sir:  My  wife's  health  is  so  poor  that 
I  am  obliged  to  go  away  with  her,  and  I  shall 
sail  for  Europe  Saturday  next,  for  an  absence 
of  four,  six,  or  eight  months.  I  have  left  all 
necessary  papers  for  the  closing  of  our  matters, 
the  re-deeding  of  the  Des  Moines  land  and  all 
other  necessary  business,  with  Mr.  Slee.  The 
balance  of  $25,000,  less  what  has  been  paid  on 
Buena  Vista  County  judgment,  will  be  due  April 
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25, 1876,  and  we  shall  desire  the  money  at  that 
time  as  per  contract 

Yours  truly, 
C.  J.  Langdon,  Executor." 

To  this  letter  Brown  made  no  reply  until  May 
28,  1876,  when  he  wrote  as  follows: 

"  Dkb  Moines,  f  6^  May,  1876. 
Chab.  J.  Langix  h,  Esq.,  Elmira,  N.  T. 

Dear  8ir:  Your  letter  to  me  last  fall  in  re- 
gard to  the  land  did  not  seem  to  require  an  early 
answer,  and  I  have  delayed  it  until  now.  I  shall 
not  be  able  to  pay  you  the  money  this  year,  and 
propose  the  following,  which  I  trust  will  answer 
your  purpose:  25tb  April,  '77,  $5,000.00  and  a 
like  sum  on  the  25th  day  of  each  April  follow- 
ing, all  unpaid  sums  to  draw  six  per  cent  per 
annum  from  April  25,  '76,  the  land  to  remain  in 
your  name  until  it  is  paid.  The  last  payment 
will  be  fractional  pit  of  $5,000,  of  course.  This 
is  small  interest,  but  interest  must  in  future  be  [833 1 
leas  than  it  has  been,  and  this  is  all  I  get  on 
money  that  has  been  due  longer  than  this  has 
to  you.  There  has  been  nothing  paid  on  the 
Buena  Vista  judgment  since  remittance  to  you. 
The  county  are  trying  to  have  the  same  set  aside 
for  some  informality  or  fraud,  and  may  succeed, 
but  I  think  not. 

Very  truly  vours,  etc., 

T.  E.  Brown." 

On  the  31st  of  May,  Langdon  answered  this 
letter,  declining  the  proposition,  and  on  the  4th 
of  June  Brown  wrote  him  as  follows: 

"Des  Moines,  4  June,  '76. 
C.  J.  Langdon,  Esq.,  Elmira,  N.  T. 

Dear  Sir:  I  am  in  receipt  of  your  favor  of 
the  31st  May.  You  say  the  proposition  does  not 
suit  you.  This  does  not  surprise  me.  I  did  not 
think  it  would.  I  am  very  sorry  I  cannot  pay 
this  money  and  take  the  land  now.  You  must 
take  such  course  in  the  matter  as  seems  to  your 
interest.  I  do  not  ask  or  expect  you  to  be  gov- 
erned by  what  mny  seem  to  be  mine. 

Yours,  etc.,  T.  E.  Brown." 

On  the  26th  of  June,  1876,  the  executors 
caused  to  be  tendered  to  Brown  a  deed  for  the 
Des  Moines  land  and  demanded  the  payment  of 
$23,881.14,  and  again  on  the  17th  of  July  they 
tendered  the  deed  accompanied  with  an  assign- 
ment of  the  Buena  Vista  County  judgment.  The 
money  not  being  paid,  this  suit  was  begun  on 
the  19th  of  July  to  obtain  a  sale  of  the  property 
to  pay  the  balance  that  was  due  of  the  agreed 
sum  of  $25,000,  and  if  the  proceeds  were  not 
sufficient  to  pay  the  whole  debt,  to  obtain  exe- 
cution for  what  remained  unsatisfied. 

Among  the  assets  of  the  firm  was  a  debt 
against  one  John  S.  Baldwin.  This  debt  was 
originally  contracted  to  Langdon,  but  after- 
wards, at  the  request  of  Langdon,  the  amount 
was  transferred  to  the  firm,  Baldwin  being 
charged  and  Langdon  credited  with  it  on  the 
books.  Baldwin  became  insolvent  and  a  part 
of  his  debt  has  never  been  paid.  By  way  of 
defense  to  the  original  bill  by  the  executors, 
Brown  filed  a  cross-bill,  in  which  he  alleged  in 
substance  that  when  this  account  against  Bald- 
win was  transferred  to  the  firm,  Langdon  indi- 
vidually guarantied  its  payment  in  writing,  and  . 
that  in  consequence  he  was  permitted  while  in  1  1 
life  to  draw  large  sums  from  the  partnership.  It 
was  then  averred '  "That  the  guaranty  of  the  said 
Langdon  was  always  r*cgmzed  and  treated  by 
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him  (Langdon)  as  an  individual  guaranty,  made 
upon  his  own  personal  account,  and  not  as  any 
part  of  the  firm's  business,  or  as  necessarily  or 
properly  connected  therewith.  That  at  the  time 
of  the  purchase  of  the  interest  of  said  Lang- 
don's  estate  from  his  ezecutois  as  hereinbefore 
stated,  it  was  believed,  or,  at  all  events,  there 
was  a  hope  and  a  probability  that  something, 
at  least,  upon  the  balance  due  from  said  Bald- 
win's account,  and  possibly  all  might  be  col- 
lected, or  in  some  manner  realized  from  said 
Baldwin.  And  that  said  claim  against  said  Bald- 
win was  spoken  of,  and  was  the  subject  of  con- 
versation between  the  parties  at  the  time  of  the 
purchase,  and  the  same  was  not  settled  or  ad- 
justed or  understood  to  be  embraced  in  the 
terms  of  the  settlement  for  the  reason  among 
others,  of  the  hope  that  the  same  might  be 
realized  in  whole  or  in  part  from  the  said  Bald- 
win. 

And  your  orator,  therefore,  distinctly  avers, 
as  a  substantive  and  existing  fact,  that  the  claim 
upon  Langdon's  executors,  by  reason  of  that 
guaranty,  was  not  embraced  in  said  settlement, 
nor  intended  to  be  embraced,  but  was  omitted 
therefrom  for  adjustment  between  the  parties 
iu  case  the  said  Baldwin  should  fail  to  pay  any 
portion  of  said  balance  against  him." 

The  contract  between  Brown  and  the  execu- 
tors, on  which  the  original  suit  was  brought, 
was  made  an  exhibit  to  the  cross-bill,  and  the 
prayer  was  that  the  estate  of  Langdon  might  be 
charged  with  what  was  due  on  the  debt.  The 
executors  demurred  to  the  cross-bill,  and  on  the 
final  hearing  in  the  circuit  court  this  demurrer 
was  sustained  and  a  decree  rendered  on  the  fore- 
going facts,  finding  due  from  Brown  $26,320.87 
for  the  repurchase,  and  ordering  a  sale  of  the 
property  to  pay  the  debt.  From  that  decree 
Brown  appealed. 

There  are  two  principal  questions  in  this  case, 
jo  wit:  l.whether.on  the  facts,  Brown  is  bound 
to  purchase  back  the  Des  Moines  property  and 
pay  the  balance  of  the  $25,000  which  remains 
after  deducting  the  collections  on  the  Buena 
Vista  County  judgment;  and  2, whether  the-de- 
murrer  to  the  cross-bill  was  properly  sustained. 
1 835 ]  To  our  minds  the  fair  construction  of  the  con- 
tracts on  which  the  case  depends  is  that  Brown 
purchased  the  interest  of  the  estate  of  Langdon 
in  the  partnership  property  for  $100,000,  pay- 
able $25,000  in  cash,  $50,000  in  notes,  and 
$25,000  in  the  Des  Moines  land  and  Buena  Vis- 
ta County  judgment,  unless  the  executors  con- 
cluded not  to  keep  the  land  and  the  judgment,  in 
which  event  he  was  at  the  end  of  five  years  to 
purchase  them  back  and  pay  in  money  the 
$25,000  for  which  they  were  taken,  the  execu- 
tors crediting  him  with  what  had  in  the  mean- 
time been  collected  on  the  judgment,  with  in- 
terest at  the  rate  of  seven  per  centum  per  an- 
num. 

This  is  not  only  the  fair  inference  from  the  lan- 
guage of  the  contracts  themselves,  but  it  seems 
to  have  been  the  understanding  of  the  parties 
as  shown  by  their  conduct  at  the  time  ana  since. 
Thus,  on  the  25th  June,  although  Brown  did 
not  then  convey  the  Arkansas  lands,  the  execu- 
tors made  their  transfer  of  the  partnership  prop- 
erty "in  consideration  of  $100,000"  that  day  re- 
ceived. And  when  the  Buena  Vista  County 
Judgment  was  taken  in  lieu  of  the  Arkansas 
lands,  it  was  stipulated  that  all  collections  made 
8ee  18  Otto. 


within  the  five  years  should  be  credited  with 
interest  on  the  $25,000  if  the  executors  desired 
the  repurchase  to  be  made.  So  when  Langdon 
wrote  Brown  on  the  80th  of  October,  1875,  he 
said  "The  balance  of  $25,000,  less  what  has  been 
paid  on  the  Buena  Vista  County  judgment, will 
be  due  April  25, 1876,and  we  shall  desire  the  mon- 
ey at  that  time  as  per  contract."  He  thus  treat- 
ed what  was  to  be  paid,  as  a  debt  which  the  ex- 
ecutors desired  to  have  met  at  maturity.  Brown 
evidently  looked  on  the  transaction  in  the  same 
way,  for  iu  his  letter  written  a  month  after  the 
time  for  repurchase  had  expired,  he  made  no 
objection  to  the  failure  to  tender  a  reconvey- 
ance on  the  day,  and  demand  the  payment  of  the 
money,  but  said  "  I  shall  not  be  able  to  pay  von 
the  money  this  year,  and  propose  the  following, 
which  I  trust  will  answer  your  purpose."  Un- 
der these  circumstances  all  that  was  necessary 
to  put  on  Brown  the  obligation  to  take  back  the 
land  and  pay  the  money  instead,  was  for  the 
executors  to  signif y  to  him  in  some  appropriate 
way  that  they  had  concluded  not  to  keep  it  in 
satisfaction  of  the  sum  for  which  it  was  to  be 
taken.  This  need  not  necessarily  be  done  on  .  „_  _ 
the  day  the  repurchase  was,  under  the  contract,  '  J  ' 
to  be  made.  It  was  enough  if  at  any  time  be- 
fore the  expiration  of  the  five  years  the  con- 
clusion was  finally  reached  and  Brown  proper- 
ly notified.  The  reasonable  presumption  is  that 
the  parties  expected  the  election  would  be  made 
before  the  end  of  the  time,  because  as  the  mon- 
ey was  to  be  paid  on  the  day,  some  preparation 
would  ordinarily  be  required  to  meet  so  large 
a  demand.  Time  was  material  in  the  sense  that 
the  election  must  be  made  within  the  five  years. 
If  that  was  not  done  the  obligation  of  Brown  to 
take  back  the  property  was  gone.  He  was  not 
bound  to  repurchase  unless  the  desire  that  he 
should  do  so  was  expressed  in  proper  form  be- 
fore the  time  elapsed. 

We  proceed  now  to  consider  whether  the  exec- 
utors did,  in  fact,  make  their  election  in  proper 
form  and  within  the  time.  This  depends  entirely 
on  the  letter  of  Langdon  under  date  of  the  30th 
of  October,  1875,  and  the  reply  of  Brown  of  the 
26th  of  May  following.  No  particular  form  of 
election  was  provided  for  in  the  contracts.  All 
they  required  was  that  the  proper  representa- 
tives of  the  estate  should,  within  the  time,  ex- 
press to  Brown  their  desire  that  he  "  purchase 
back  "  the  lands  under  the  contract. 

The  letter  of  October  80  was  written  by 
Charles  J.  Langdon  in  his  own  name  as  execu- 
tor, but  he  held  the  title  to  the  property  evidently 
with  the  assent  of  his  co-executors.  He  wrote 
that  he  had  left  all  the  necessary  papers  with 
Mr.  Slee,  another  of  the  executors,  and  con- 
cluded by  saying  that  "  ve  shall  desire  the 
money  at  that  time  as  per  contract."  In  what 
he  did  he  was  evidently  acting  for  the  estate, 
and  as  his  acts  have  been  adopted  by  all  the  ex- 
ecutors as  the  basis  of  this  suit,  it  is  clear  that 
his  letter  was  at  the  time  tLe  expression  of  their 
will,  and  bound  them  so  far  as  necessary  to  en- 
able Brown  to  get  the  title  from  him  if  the  money 
was  paid  as  the  contract  required. 

This  letter  did  not  in  so  many  words  say  to 
Brown  that  the  executors  desired  him  to  re- 
purchase under  the  contract;  but  it  did  tell  him 
they  desired  the  money,  which  the  contract 
called  for  only  in  the  event  of  his  repurchase. 
This  could  not  be  understood  otherwise  than 
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f  837]  as  an  expression  of  a  desire  that  he  purchase 
back  the  property  under  the  contract.  And 
evidently  ft  carried  that  idea  to  Brown,  for  he 
immediately- began  to  treat  for  terms,  not  be- 
cause he  claimed  not  to  be  bound,  but  because, 
to  use  his  own  words,  he  was '  'not  able  to  pay." 
His  conduct  corresponded  in  all  respects  with 
that  of  the  executors,  and  his  letter  is  not  to  be 
treated  as  a  waiver  of  the  neglect  of  the  execu- 
tors to  make  their  election  at  the  day,  but  as  a 
recognition  of  the  fact  that  a  proper  election 
had  been  made  and  accepted. 

It  is  claimed  on  the  part  of  the  appellants, 
however,  that  to  enable  the  executors  to  recover 
they  must  prove  "  both  an  election  to  sell  and 
the  delivery  or  tender  of  a  deed  on  the  day  fixed 
for  performance."  As  we  have  already  shown, 
it  needed  no  tender  of  a  deed  on  the  day  to  re- 
quire Brown  to  repurchase.  It  was  enough  if, 
before  the  expiration  of  the  time,  the  executors 
made  their  election  that  he  should  do  so,  and 
signified  it  to  him  in  proper  form.  That  being 
done,  the  rights  of  the  parties  respectively  under 
the  contract  were  fixed.  Brown  became  bound 
to  repurchase  and  pay  the  money,  and  the  ex- 
ecutors to  receive  the  money  and  reconvey. 
Either  party  could  then  require  the  other  to 
perform,  and  neither  could  insist  on  the  default 
of  the  other,  so  long  as  he  was  himself  behind 
in  his  own  performance.  Brown  could  not  de- 
mand a  deed  until  he  tendered  the  money,  and 
the  executors  could  not  require  the  money  until 
they  had  offered  a  deed.  Neither  party  offered 
to  perform  on  the  day  and,  therefore,  one  was 
as  much  in  default  as  the  other.  Such  be- 
ing the  case,  either  party,  after  relieving  him- 
self from  his  own  default  by  performance  or  an 
offer  to  perform,  could  require  the  other  to  per- 
form within  a  reasonable  time.  Neither  could 
insist  that  the  other  had  lost  his  rights  under 
the  contract  until  he  had  himself  done  what  he 
was  bound  to  do.  The  failure  of  both  parties 
to  perform  on  the  day  was  equivalent  to  a  waiver 
by  each  of  the  default  of  the  other.  The  execu- 
tors did  offer  to  perform  within  a  reasonable 
time  after  the  day,  and  we  think  are  entitled  to 
recover. 

As  to  the  cross-bill.  Upon  this  part  of  the 
case  it  must  be  assumed  as  a  fact  admitted  of 
record,  that  when  Langdon,  the  deceased  part- 
ner, transferred  his  debt  against  Baldwin  to  the 
firm  and  got  credit  for  it,  he  guarantied  in  proper 
and  legal  form  its  ultimate  collection,  and  that 
i  «i«  i  'l  waa  *a^en  on  tne  fafth  of  this  obligation  on 
I  ojo  i  his  part.  The  only  question,  therefore,  is,  whether 
under  the  contract  between  Brown  and  the  ex 
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ecutora,  that  obligation  was  assumed  by  Brown 
or,  in  effect,  discharged.  Brown  took  the  as- 
signment of  the  estate's  interest  in  the  firm 
property,  subject,  among  other  things,  to  all 
possible  liabilities  of  Langdon  for  the  transac- 
tions of  the  firm,  and  he  agreed  to  indemnify 
the  estate  against  all  liability  growing  out  of 
such  transactions.  The  acceptance  of  the  trans- 
fer of  the  Baldwin  debt  was  a  firm  transaction, 
and  the  guaranty  of  Langdon  grew  out  of  that 
transaction.  If  the  debt  should  not  in  the  end 
be  paid,  the  balance  might  be  charged  back  to 
Langdon  when  the  affairs  of  the  partnership 
were  closed  up,  and  his  interest  in  the  good 
assets  would  be  diminished  to  the  extent  of  such 
a  charge.  The  firm,  as  a  firm,  could  not  sue  him 
on  his  guaranty.  All  that  could  be  done  would 
be  to  take  his  liability  into  account  when  set- 
tlements and  divisions  were  made  between  the 
partners.  This  liability  occupied  a  position  in 
no  material  respect  different,  so  far  as  winding 
up  the  affairs  of  the  partnership  were  concerned, 
from  an  ordinary  overdraft  in  the  progress  of 
the  business.  It  was  a  liability  to  which  Lang- 
don was  bound  to  respond  at  the  proper  time. 
If.  instead  of  buying  out  the  interest  of  the 
estate,  Brown  had  wound  up  the  affairs  of  the 
partnership  and  divided  the  proceeds,  the  bal- 
ance due  from  Baldwin  might  have  been  set  off 
to  the  estate  as  so  much  cash,  but  he  could  not 
have  sued  the  estate  directly  on  the  guaranty. 
The  liability  was  one  that  could  only  be  en- 
forced as  an  incident  to  the  settlement  of  the 
business,  and  a  statement  of  the  accounts  be- 
tween the  partners.  The  contract  between 
Brown  and  the  executors  made  such  a  settle- 
ment and  such  a  statement  of  accounts  unnec- 
essary. Brown  took  the  place  of  the  estate  in 
the  partnership,  assumed  all  its  liabilities  to  or 
for  the  firm,  and  agreed  to  pay  $100,000  to  the 
estate  for  what  would  be  distributable  to  it  from 
the  assets  on  a  full  and  final  adjustment  of  the 
accounts  of  the  individual  partners,  and  the  re- 
duction of  all  the  assets  to  money.  That  was 
the  evident  purpose  of  the  parties  as  expressed 
by  the  contract  they  made.  The  averments  of 
Brown  as  to  the  obligations  of  the  estate  are  i 
contradicted  by  the  terms  of  the  written  in- 
strument  to  which  he  refers,  and  on  which  the 
rights  of  the  parties  depend.  There  is  no  alle- 
gation of  fraud  or  mistake  in  reducing  the  con- 
tract to  writing.  It  follows  that  the  demurrer 
to  the  cross-bill  was  properly  sustained. 
The  decree  of  the  Circuit  Court  is  affirmed. 

True oopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TJ.  8. 
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THE  DECISIONS 


or  THE 

Supreme  Court  of  the  United  States. 

AT 

OCTOBER  TERM,  1881. 


NEW  HAVEN  AND  NORTHAMPTON 
COMPANY,  Fig.  in  Err., 
v. 

WILLIAM  HAMERSLEY. 

(See  8.  C  H  Otto,  1-6.) 
Statute  impairing  contract. 

Where  the  Railroad  Commissioners  of  Oonnecti- 
<jut  oonaented  that  a  railroad  In  that  State  might 
discontinue  one  of  its  stations;  held,  that  a  subse- 
quent statute  of  the  State,  requiring  the  Company 
to  stop  its  trains  at  that  station,  impaired  no  con- 
tract obligation  of  the  State. 

[No.  98  of  1880.] 
Submitted  Dec.  t,  1880.   Decided  Feb.  28, 1881. 

F ERROR  to  the  Supreme  Court  of  Errors 
of  the  State  of  Connecticut. 
The  case  is  fully  stated  by  the  court. 
Messrs.  R.  D.  Hubbard  A  C.  E.  Perkins, 
f  orplaintiff  in  error: 

The  proceedings  referred  to  between  the  Rail- 
road Commissioners  and  the  Company,  and  the 
acts  of  the  Company  thereunder,  constituted  a 
contract  between  the  State  and  the  defendant 
A  contract  may  be  made  by  a  general  statute 
and  acta  done  under  it,  as  well  as  by  a  special 
Act 

K.  J.  v.  Yard,  95  U.  8.,  114  (XXIV.,  864). 
In  this  case  a  general  law  provided  that  no 
railroad  should  abandon  a  station  without  the 
consent  of  the  railroad  commissioners,  upon  an 
cation  and  hearing  as  provided  by  the  Act 
is  clearly  equivalent  to  a  direct  provision 
that  any  railroad  might  abandon  with  such  con- 
sent or,  to  make  it  apply  to  this  case,  it  is  the 
same  thing  as  if  the  Act  provided  that  the  New 
Haven  ana  Northampton  Company  might  aban- 
don the  station  at  Plantsville,  with  the  consent 
of  the  commissioners. 

The  State,  itself,  is  an  impersonal,  imaginary 
body,  and  can  act  only  through  agents. 

In  this  case  it  gave  this  power  in  question  to 
the  railroad  commissioners,  whose  decision  was 
to  be  final,  as  no  appeal  was  given  from  their 
determination. 

In  Bradley  y.  Jc  A  Co.,  21  Conn.,  805,  the 
court,  in  speaking  of  the  power  of  eminent  do- 
main, and  the  exercise  of  such  power,  says: 
"  The  defendants  in  that  case  would  have  acted 
merely  as  the  constituted  agents  or  instrumen- 
tality of  the  Legislature,  which  would  itself 
have  been  only  the  representative  or  inst rumen- 
See  14  Otto. 


tality,  so  to  speak,  of  the  People  or  sovereign 
power  of  the  State,  and  within  the  scope  of  the 
authority  conferred  by  the  law  under  which 
they  thus  acted,  would  be  invested  with  ail  the 
rights  and  powers  of  the  State." 

Com.  v.  Essex  Co.,  18  Gray,  289;  State  v.  B. 
R  Co.,  87  Conn.,  158;  Waterbury  v.  B.  B.  Co., 
27  Conn.,  154. 

In  Bridge  Co.  v.  Ferry  Co. ,  29  Conn. ,  210, 221, 
speaking  of  the  claim  that  legislative  contracts 
are  to  be  construed  with  extraordinary  strict- 
ness in  favor  of  the  State,  the  court  says:  "We 
doubt  very  much  the  propriety  of  any  such  gen- 
eral rule  of  law.  We  know  not  why  such  strin- 
gency is  to  be  applied  to  a  legislative  grant, 
more  than  to  any  other  grant.  In  every  other 
case  where  we  looked  to  a  contract  to  learn 
what  are  the  rights  of  the  parties,  we  seek  to 
know  what  the  contracting  parties  intended  by 
the  contract,  or  what  the  language  and  scope 
of  the  instrument  mean  to  express,  and  it  is  the 
same  whether  it  is  a  public  or  private  agree- 
ment. This  case  settles  the  rule  of  construction 
in  Connecticut,  and  the  State  certainly  cannot 
complain  if  the  rules  of  its  own  courts  are  ap- 

P  If  my  neighbor  has  a  right  of  way  across  my 
land,  and  I  want  it  to  be  abandoned  by  him,  and 
he  says  he  will  abandon  it  if  I  will  build  him  a 
road  elsewhere  and  I  do  so,  is  not  that  a  con- 
tract binding  upon  him?  Can  he  say:  O,  I 
meant  that  I  would  abandon  it  for  a  little  while. 
A  month  has  passed,  I  have  abandoned  the  old 
road  and  now  I  will  resume  it  again. 

If  such  contracts  would  be  binding  between 
individuals,  and  they  clearly  are,  why  should 
they  not  be  equally  binding  upon  a  State? 

The  claim  that ' '  abandoned  here  only  means 
abandoning  until  the  Slate  sees  fit  to  make  the 
Company  stop  again,  is  a  most  forced,  unrea- 
sonable construction,  contrary  to  the  clear  in- 
tent of  the  parties. 

In  Home  of  the  Friendless  v.  Bouse,  8  Wall, 
487  (75  U.  S.,  XIX.,  497),  it  was  held  that  a 
provision  that  the  property  of  a  corporation 
should  be  exempt  from  taxation,  meant  that  it 
should  be  "forever"  exempt. 

So  in  the  similar  case  of  Nichols  v.  N.  H.  & 
N.  G>.,  42  Conn.,  108. 

"  Can  it  be  justly  believed  that  it  was  intend- 
ed by  either  party  to  this  contract,  that  after  it 
was  signed  by  both  parties,  one  was  bound  for- 
ever and  the  other  only  for  a  day;  that  it  was 
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intended  to  be  a  part  of  the  contract,  that  the 
State  of  New  Jersey  was  at  her  option  to  be 
bound  or  not?" 
N.  J.  v.  Yard  (tupra). 

It  will  be  admitted  that  the  Legislature  did 
not  in  terms  give  the  Railroad  Commissioners 
any  power  to  make  any  contract.  The  power 
is  implied  from  the  fact  that  the  State  substi- 
tuted the  approval  of  the  Commissioners  for  its 
approval.  It  made  them  its  agents  as  to  this 
matter.  As  is  said  heretofore,  citing  Bradley  v. 
R.  R.  Co.,  21  Conn.,  805,  the  Commissioners, 
within  the  scope  of  the  law  under  which  they 
acted,  were  in  vested  with  all  the  rights  and  pow- 
ers of  the  State;  and  again,  in  State  v.  R.KCo., 
37  Conn.,  158,  and  Waterbury  v.  R.  R.  Co.,  27 
Conn.,  154. 

The  whole  power  of  the  State  relating  to 
abandoned  railroad  stations  was  given  to  the 
Railroad  Commissioners,  and  it  was,  we  submit, 
clearly  within  the  apparent  and  real  scope  of 
their  authority  to  fix  and  prescribe  the  terms 
and  conditions  of  such  abandonment. 

To  hold  otherwise  would  be  attributing  to 
the  State  a  course  of  conduct  which,  between 
private  persons,  would  be  fraud  and  the  foun- 
dation of  an  est  ppd. 

The  statute,  as  interpreted  by  the  Supreme 
Court  of  Connecticut,  87  Conn.,  158,  165,  pro- 
vides that  all'qucstions  of  private  and  public 
interest,  connected  with  the  continuance  of 
abandonment  of  railroad  stations,  are  to  be  de- 
termined by  the  railroad  commissioners. 

The  Act  itself  endeavors  to  shelter  itself  un- 
der this  claim  by  saying,  that  it  shall  be  an 
amendment  to  its  charter. 

But  this  contract  was  not  made  by  the  char- 
ter of  the  Company,  and  has  no  relation  to  it. 
It  was  entirely  outside  of  the  charter,  as  much 
as  a  legislative  grant  of  land  for  a  consideration 
would  be. 

But  in  all  the  cases  it  is  expressly  stated  that 
this  principle  does  not  apply  to  contracts  out- 
ride of  the  charter. 

"  Rights  and  interests  acquired  by  the  Com- 
pany, not  constituting  a  part  of  the  contract  of 
incorporation,  stand  upon  a  different  footing." 

R.  R. Co.v.Maine, 96U.  S.,  511  (XXIV.,  841); 
see,  also,  N.  J.  v.  Yard,  95  U.  8.  (nipra);  Tom- 
lineon  v.  Jessup,  15  Wall.,  454  (82 U.  8.,  XXI., 
804);  Com.  v.  Essex  Co.,  18  Gray,  289;  Detroit 
v.  Plank  Road  Co.,  Wis.  Sup.  Ct  22  Alb.  L.  J. 
No.  5,  p.  95,  July  81, 1880;  Sinking  Fund  Cam, 
99 U.  S.,  700 (XXV.,  496); R.  R.  Co.v.  Brownell, 
24  N.  Y.,  845. 

It  may  be  said  that  there  are  many  cases  where 
Legislatures  have  imposed  additional  burdens 
upon  corporations  by  virtue  of  this  clause,  and 
have  been  sustained  by  the  courts,  as  in  Com. 
v.  R.  R.  Co.,  108  Mass.,  254;  Mayor  v.  Norwich 
&  Worcester  Co.,  109  Mass.,  108,  and  others. 

We  do  not  dispute  the  doctrine  laid  down  by 
these  cases,  but  in  none  of  them  was  there  a 
contract  outside  of  the  charter. 

Meters.  Wm.  H&merslej  and  John  R. 
Buck,  for  defendant  in  error: 

The  plaintiff  was  not  obliged  to  abandon  the 
old  station  at  Plantsville,  nor  to  establish  the 
new  one  at  Southington,  by  virtue  of  any  act 
of  the  commissioners;  hence  its  action  was  vol- 
untary in  both  cases. 

It  must  be  remembered  that  the  commission- 
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ere  had  no  jurisdiction  to  act  in  regard  to  the 
new  station. 

The  Company  cannot  complain  of  having  ex- 
pended money  in  reliance  upon  an  act  of  the 
commissioners  unwarranted  by  law. 

The  counsel  for  the  plaintiff  has  relied  upon 
a  decision  rendered  in  the  case  of  Com.  v.  Bteex 
Co.,  18  Gray,  289,  to  sustain  their  position. 
But  on  examination  of  that  case,  it  will  be  seen 
that  it  does  not  sustain  the  claim  of  the  plaintiff. 

The  contract  claimed  in  the  case  at  bar  as  en- 
tered into  by  the  State,  has  none  of  the  requisite 
elements  of  a  civil  contract,  within  the  mean- 
ing of  the  obligation  clause. 

It  is  not  claimed  that  there  was  any  verbal 
agreement,  but  that  an  agreement  resulted  by 
operation  of  law  from  the  acts  of  the  parties. 

The  abandonment  of  the  station  without  per- 
mission was  illegal. 

' '  No  railroad  company  shall  abandon  any 
station  on  its  road  in  this  State  after  the  same 
has  been  established  for  twelve  months,  except 
by  the  approval,"  etc.,  Gen.  Stat.  Conn.,  827. 

The  State  licensed  the  Corporation,  at  its  own 
request  and  for  its  own  benefit,  to  cease  the 
performance  of  a  public  duty. 

But  the  plaintiff  in  error  claims  that  the  State 
did  more;  that  it  ordered  the  Corporation  to 
erect  a  passenger  station  in  a  particular  manner. 

This  claim  is  not  true. 

The  State  acted  through  its  agents,  the  Rail- 
road Commissioners. 

Those  agents  had  no  authority,  except  that 
conferred  by  law.  Their  powers  are  defined 
by  statute. 

They  had  no  power  to  order  the  establish- 
ment of  a  new  station  in  the  manner  claimed. 

They  had  no  power  to  order  the  building  of 
a  new  station-house,  nor  to  have  it  built  in  a 
particular  manner. 

The  only  Act  of  the  State,  therefore,  was  a 
license  to  the  Corporation  to  abandon  the  exist- 
ing station  at  Plantsville  and  Southington  a  li- 
cense not  in  order;  the  Corporation  being  free  to 
act  under  the  license  or  not. 

What  did  the  Corporation  do  ? 

It  established  a  new  station  in  Southington, 
and  expended  $10,000  in  the  building  of  the 
necessary  station-house. 

The  plaintiff  claims  that  from  these  two  acts, 
the  law  infers  a  contract  with  a  binding  obliga- 
tion on  the  State. 

Several  state  courts  have  held  that  contracts 
between  railroad  corporations  and  individuals, 
to  locate  the  road  upon  a  certain  line,  to  build 
a  depot  at  a  certain  place,  to  leave  a  certain  dis- 
tance along  the  line  of  road  destitute  of  depots, 
are  against  public  policy  and  void. 

HoUaday  v.  Patterson,  5  Oreg.,  177;  R.  R. 
Co.,  v.  Beely,  45  Mo.,  212;  R.  R.  Co.  v.  Ryan, 
11  Kan.,  602. 

But  even  if  the  subject-matter  were  such  as 
to  support  a  valid  contract,  the  terms  of  the  con- 
tract are  too  indefinite. 

The  passage  of  the  Act  complained  of,  was. 
clearly  within  the  power  of  the  Legislature,  as 
it  is  the  imposition  of  an  additional  burden 
which  the  plaintiff  agreed  might  be  imposed 
when  it  received  its  charter. 

The  restoration  of  an  abandoned  station  by 
legislative  enactment,  is  within  the  reserved 
power  to  amend,  alter  or  repeal,  because  it  is 
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an  additional  burden,  which  the  Legislature 
might  have  originally  imposed. 

Pennsylvania  College  Oms.18  Wall  ,218  (SOU. 
8.,  XX.,  658);  see,  also,  Millar  v.  State,\b  Wall., 
488(82 U.  8.,  XXI.,  101);  Com.  v.  R  R  Co.,  66 
Pa.,  452 ;  Hyatt  v.  McMakon&i  Barb.  ,467;  Fitch- 
burg  R.  R.  ( o.,  v.  Grand  Junction  Railroad  and 
Depot  Co. ,  4  Allen,  1 98  v Oicott  v.  Supervisor*, etc. , 
16Wau.,694(88TJ.8.,XXI.,888);  Comrt.,  «te.,v. 
Holyoke  Water  Power  Co.,  104  Mass.,  446;  State 
v.  Mayor,  etc.,  81  N.  J.  L.,  680;  Sherman  v. 
Smith,  1  Black,  698  (66 U.  8.,  XVII.,  167);  IVo- 
pfo  v.  Hill*,  46  Barb.,  848. 

▲  leading  case  on  this  subject  is  the  case  of 
Mayor  v.  R  R.  Co.,  109  Mass.,  108;  Atty-Gen. 
v.  A.  R.  Co.,  85  Wis.,  426. 

The  plaintiff  seems  to  be  under  the  impres- 
sion that  the  permission  granted  it  by  the  com- 
missioners to  abandon  the  station,  was  a  vested 
right  to  forever  abandon  it. 

This  is  not  so,  because  the  Law  of  1866,  con- 
ferring this  power  on  the  commissioners,  only 
gave  them  power  to  permit  the  Company  to 
abandon  the  station.  It  did  not  delegate  to 
them  the  reserved  power  to  impose  additional 
burdens  whenever  the  Legislature  might  see  fit 
to  do  so.  The  Legislature  must  determine  for 
itself  what  state  of  facts  call  for  their  interfer- 
ence, and  the  courts  are  bound  to  acquiesce  in 
that  determination. 

Create  v.  Babcoek,23  Pick.  ,844;  8tory  v.  Jersey 
City,  16  N.  J.  Eq.,  22;  State  v.  Miller,  80  N.  J. 
L.,  878;  Bk.  v.  U.  S.,  1  Greene  (la.),  668;  R  R. 
Co.  v.  Catty,  26  Pa.,  800;  Munn  v.  Bl.,  94  U. 
8.jll8(XXTV.,  77). 

The  claim  which  we  make  in  regard  to  the 
construction  of  the  contract  contained  in  the 
plaintiffs  charter,  and  in  regard  to  the  power 
of  the  Legislature  to  impose  additional  duties 
and  burdens,  is  sustained  by  the  following  au- 
thorities: 

Proprietor*,  etc.  v.  Haskell,  7  Me.,  474;  Read 
v.  Bk.  28  Me.,  818;  Roxbury  v.  R  R.  Co.,  6 
Cush,  424;  FitchburghB.  R  Co.v.  Grand  June. 
R.  R  Co.,  4  Allen,  198;  Com.  v.  R  R.  Co.,  108 
Mass.,  254;  Matter  of  Gibson,  21 N.  Y.,  9;  Mat- 
ter of  the  Reciprocity  Bk.,  22  N.  T.,  9;  WJiite  v. 
R  R  Co.,U  Barb.,  559;  Story  v.  Jersey  City, 
etc.  APR  Co.,  16  N.  J.  Eq.,  18;  State  v. Miller, 

80  N.  J.  Law,  868,  affirmed  in  State  v.  Mayor, 

81  N.  J.  Law,  575;  Perrin  v.  Oliver,  1  Minn., 
202;  B.  B.  Co.  v.  Reynolds,  8  Wis.,  287;  Whit- 
ing v.  R  B.  Co.,  25  Wis.,  167;  Sherman  v. 
Smith,  1  Black,  587  (66  TJ.  8.,  XVII.,  168); 
Pennsylvania  College  Cases  (supra);  Tomlinton 
v.  Jemup: 15  Wall.,  454  (82  U.  8.,  XXL,  204); 
State  v.  Roeffinge,  81  Wis.,  262;  B.  B.  Co.  v. 
Iowa,  94  U.  8.,  165  (XXIV.,  94);  Peik  v.  B. 
Co.,  94  U.  8.,  164  (XXTV,  97);  B.  R  Co.  v. 
Aekley,  94  U.  8.,  179  (XXIV.,  99);  B.  R  Co. 
v.  Blake,  94  U.  8.,  180  (XXIV.,  99);  Stone  v. 
Wisconsin,  94  U.  8.,  181  (XXIV.,  102).  . 

Mr.  Chief  Justice  Wuitm  delivered  the  opin- 
ion of  the  court: 

The  New  Haven  and  Northampton  Com- 
pany is  a  Connecticut  corporation,  authorized 
to  construct  and  operate  a  railroad  from  New 
Haven,  through  the  Town  of  Southington,  to 
the  Massachusetts  state  line.  It  has  full  power 
to  erect  and  maintain  toll  bouses  and  other 
buildings  for  the  accommodation  of  its  concerns 
as  it  may  deem  suitable  for  its  interest,  but  its 
See  14  Otto. 


charter  may  "  Be  altered,  amended  or  repeated  12] 
at  the  pleasure  of  the  General  Assembly."  In 
1848,  after  the  road  was  built,  three  stations 
were  established  in  the  Town  of  Southington, 
named  respectively  Southington,  PlantsvUle  and 
Hitchcocks,  at  which  trains  stopped  for  freight 
and  passengers. 

In  1866  the  Legislature  of  the  State  passed  a 
statute  which  contained  the  following  provision 
in  respect  to  the  abandonment  of  railroad  sta- 
tions: 

"  Sec.  50.  No  railroad  company  shall  aban- 
don any  station  on  its  road  in  this  State  after 
the  same  has  been  established  for  twelve  months, 
except  by  the  approval  of  the  railroad  commis- 
sioners, given  after  a  public  hearing  held  at 
said  station,  notice  of  which  shall  be  posted 
conspicuously  in  said  station  for  one  month  pri- 
or to  the  bearing." 

In  November,  1878,  the  Company  became  de- 
sirous of  abandoning  one  or  more  of  its  stations 
in  Southington,  and  for  that  purpose  presented 
a  petition  to  the  Railroad  Commissioners,  repre- 
senting that  two  stations  properly  located  would 
be  ample  for  the  public  convenience,  and  ask- 
ing that  the  matter  might  be  inquired  into,  and 
that  the  Southington  or  PlantsvUle  station,  or 
both,  might  be  discontinued,  and  two  stations, 
and  only  two,  located  in  the  town,  where  the 
common  good  of  all  parties  in  interest  would 
be  most  promoted.  The  requisite  notice  was 
given,  and  the  commissioners  having  heard  the 
application,  on  the  8d  of  February,  1874,  made 
the  following  order: 

"After  a  careful  and  full  examination  of  the 
locality  and  business  surroundings  of  the  pres- 
ent located  stations,  and  an  extended  hearing 
of  all  the  appearing  parties  in  interest,  with 
their  evidence  and  arguments  of  counsel,  the 
Railroad  Commissioners  do  find  and  approve, 
and  do  hereby  order,  that  the  New  Haven  and 
Northampton  Company  may  discontinue  and 
abandon  the  present  stations  of  Southington 
and  Plantsville,  as  at  present  located,  under 
and  by  complying  with  the  following  provis- 
ions and  conditions,  viz. : 

"  The  New  Haven  and  Northampton  Com- 
pany shall  provide  and  erect  a  passenger  sta- 
tion-house near  their  new  freight  depot,  as 
shown  on  the  map  exhibited  and  submitted, 
and  after  and  in  compliance  with  the  plans  and 
profiles  also  submitted  for  said  passenger  sta- 
tion building,  and  provide  suitable  and  con- 
venient approaches  thereto;  also  suitable,  con-  ■  3 1 
venient  and  easv  approaches  to  their  new  freight 
depot;  all  of  which  shall  be  done  to  the  accept- 
ance of  the  Railroad  Commissioners.  Said  Com- 
pany shall  also  continue  the  same  facilities  for 
receiving  and  shipping  freight  by  the  car  load 
and  unbroken,  as  at  present  enjoyed,  to  each 
and  all  of  the  parties  who  patronize  their  rail- 
road by  receiving  and  shipping  freight  there- 
by." 

Before  this  time  the  Company  had  bought 
the  ground  and  erected  buildings  adapted  to 
freight  business  at  the  place  indicated  in  the  or- 
der. It  afterwards,  at  an  expense  of  $10,000, 
put  up  a  building  for  passenger  purposes,  as  re- 
quired by  the  commissioners.  This  being  ac- 
ceptable to  the  commissioners,  the  stations  of 
Southington  and  Plantsville  were  abandoned 
by  the  Company ,  and  both  passenger  and  freight 
trains  stopped  at  the  new  place  only. 
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At  the  succeeding  Legislature,  in  May,  1875, 
an  Act  was  passed  "  Establishing  a  Depot  at 
Plantsville,"  as  follows: 

"  Sec.  1.  That  if  at  any  time  within  six 
months  after  the  passage  of  this  Act,  any  of  the 
petitioners  and  others  who  may  act  with  them 
for  that  purpose,  shall  erect  at  Plantsville,  con- 
tiguous to  the  railroad,  a  depot  building,  and 
convey  the  same  with  the  land  on  which  it  is 
situated,  and  the  land  reasonably  necessary  for 
the  approaches  thereto  by  the  railroad  trains,  to 
the  New  Haven  and  Northampton  Company, 
to  be  used  for  railroad  purposes,  it  shall  there- 
upon become  the  duty  of  said  Company,  and  it 
is  hereby  ordered,  to  stop  at  such  depot  there- 
after its  regular  passenger  and  freight  trains 
passing  over  said  railroad,  for  the  purpose  of  re- 
ceiving and  discharging  passengers  and  freight. 
And  all  the  provisions  of  the  Revised  Statutes 
applicable  to  railroad  depots  and  stations  shall 
be  applicable  to  said  depot  in  the  same  manner 
as  though  said  depot  had  been  erected  and  es- 
tablished by  said  Company. 

Sec.  2.  Said  order  may  be  enforced  by  man- 
damus by  the  attorney  for  the  State  for  the 
County  of  Hartford,  or  at  the  relation  of  any 
inhabitant  of  the  Town  of  Southington,  in  said 
county,  and  the  charter  of  the  New  Haven  and 
Northampton  Company  is  hereby  amended  ac- 
cording to  the  provisions  of  this  Act." 

The  petitioners  named  complied  with  the  pro- 
visions of  the  Act  and,  having  tendered  the  Com- 
pany a  conveyance  of  suitable  depot  grounds 
and  buildings  at  Plantsville,  demanded  that  the 
regular  passenger  and  freight  trains  running  on 
i*i  the  road  be  stopped  there.  This  the  Company 
refused  to  do,  and  the  attorney  for  the  State 
for  the  County  of  Hartford  now  seeks  by  man- 
damus to  enforce  the  law.  The  court  below 
gave  judgment  against  the  Company,  holding, 
among  other  things,  that  the  Act  of  1875  did 
not  impair  the  obligation  of  any  contract  rights 
which  the  Company  had  acquired  from  the 
State.  Upon  this  ground  the  case  has  been 
brought  here  by  writ  of  error. 

It  was  conceded  in  the  argument  that  there 
is  nothing  in  the  charter  to  prevent  the  State 
from  passing  the  law  complained  of.  Confess- 
edly, the  power  of  amendment,  which  was  re- 
served meets  this  part  of  the  case,  but  it  is 
claimed  that  by  the  action  of  the  Railroad  Com- 
missioners the  State  has  become  bound  by  a 
contract  not  to  exercise  its  legislative  power  so 
as  to  require  the  establishment  of  a  depot  at 
Plantsville. 

As  it  seems  to  us,  the  Court  of  Errors  of  the 
State  took  the  right  view  of  the  statute  under 
which  the  commissioners  acted,  when  they  said, 
in  State  v.  N.  U.  &  N.  Co.,  87  Conn.,  168,  its 
object  was '  'To  prevent  railroad  companies  from 
arbitrarily  changing  their  places  of  business  on 
'lie  road,  to  the  prejudice  of  those  who,  reiving 
on  the  permanency  of  such  places,  shape  their 
business  accordingly."  The  powers  of  the  com- 
missioners, as  agents  of  the  State,  in  this  par- 
ticular, are  confined  to  such  as  are  necessary 
for  the  accomplishment  of  that  object.  They 
may,  after  a  public  hearing,  approve  of,  that  is 
to  say,  give  the  assent  of  the  State  to  the  aban- 
donment of  a  station  which  has  been  established 
twelve  months  or  more,  and  that  is  all  they  can 
do.  They  may,  as  was  held  by  the  court  of  er- 
rors in  State  v.  N.  H.  dt  N.  Co.,  42  Conn.,  59, 
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direct  that  their  approval  take  effect  only  when 
the  Company  shall  have  provided  suitable  ac- 
commodations for  the  public  at  some  other 
place,  but  that  is  only  a  conditional  approval 
of  the  abandonment.  When  the  new  accom- 
modations have  been  provided  and  the  old  sta- 
tion abandoned,  nothing  more  has  been  ac- 
complished, so  far  as  the  Company  is  con- 
cerned, than  a  lawful  abandonment  of  an  old 
place  of  business.  The  powers  of  the  State 
over  the  charter  remain  just  as  they  were  be- 
fore. Until  the  Act  of  1866.  the  Company  could 
abandon  its  stations  at  will,  and  the  State  by 
charter  amendment,  or  even  by  a  general  law, 
might  require  their  restoration.  After  that  Act  [5] 
the  power  of  abandonment  by  the  Company 
was  restricted,  but  the  State  retained  all  its  old 
authority.  The  commissioners  were  riven  no 
power  to  contract  for  the  State  or  the  public.  All 
they  could  do  was  to  say  yes  or  no,  to  a  simple 
request  by  the  Company  for  leave  to  abandon 
an  old  station.  If  they  said  yes,  the  abandon- 
meat  might  be  made;  if  no,  the  station  must  be 
continued.  In  this  case  the  commissioner  said 
"  yes,  when  the  new  accommodations  are  fur- 
nished." The  new  accommodations  were  fur- 
nished and  the  station  was  abandoned  accord- 
ingly. Such  was  the  view  taken  of  what  was 
done  by  the  court  of  errors  in  the  case  last  cited, 
42  Conn.,  59,  and  we  think  it  is  correct.  The 
commissioners  entered  into  no  agreement  with 
the  Company.  They  simply  said,  complete 
your  proposed  accommodations  at  the  new  sta- 
tion and  we  will  assent  for  the  State  to  your 
abandonment  of  the  old  one.  It  follows  that 
the  new  law  impaired  no  contract  obligation  of 
the  State,  and  the  judgment  of  the  Court  of  Er- 
ror* is,  consequently,  affirmed. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.S. 


PEOPLE,  ex  rel.  John  P.  Hakekan,  Ftff.  in 

Err., 
v. 

THE  COMMISSIONERS  OP  TAXES  AND     l4e«  J 
ASSESSMENTS  OP  THE  CITY  OP  NEW 
YORK. 

(See  8.  C  14  Otto,  468-468.) 

Valid  assessment. 

Where  capital  was  In  fact  In  money,  the  owner 
cannot  escape  an  assessment  of  that  money  upon 
the  ground  that,  at  the  time  the  assessment  was 
made,  it  was  invested  in  ootton  for  exportation  to 
foreign  countries. 

[No.  209,  of  1880.1 
Argued  Jan.  *6,  1881.   Decided  Feb.  *8, 1881. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York. 

The  case  is  fully  stated  by  the  court. 

Mr.  H.  Charles  Ulman*  for  plaintiff  in 

error. 

Messrs.  William  C.  Whitney,  J.  A.  BeaJl,  for 
defendants  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

The  only  question  presented  upon  the  writ  of 
error  is,  whether  an  assessment  made  by  the 
Board  of  Tax  Commissioners  for  the  City  and 
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County  of  New  York,  of  the  personal  estate  of 
the  plaintiff  in  error,  was  in  violation  of  the 
Constitution  of  the  United  States.  The  statute, 
under  th-  authority  of  which  the  assessment 
was  made,  provides  that,  "All  lands  and  all 
personal  estate  within  this  (that)  State,  whether 
owned  by  individuals  or  by  corporations,  shall 
be  liable  to  taxation,"  subject  to  certain  exemp- 
tions thereinafter  specified.  1  R.  S.  N.  Y.,  ch. 
18,  tit.  1,  sec.  1.  It  also  declares  that  "  The 
terms '  personal  estate "  and  '  personal  property,' 
whenever  they  occur  in  this  chapter,  shall  be 
construed  to  mclude  all  household  furniture, 
moneys,  goods,  chattels;  debts  due  from  solv- 
ent debtors,  whether  on  acccount,  contract, 
note,  bond  or  mortgage;  public  stocks,  and 
stocks  in  moneyed  corporations.  They  shall 
also  be  construed  to  include  such  portion  of  the 
capital  of  incorporated  companies  liable  to  taxa- 
tion on  their  capital,  as  shall  not  be  invested  in 
real  estate."  1 R.  8.,  N.Y.,  ch.  18,  tit.  1,  sec.  3. 
[487]  Haneman,  being  a  resident  of  the  City,  County 
and  State  of  New  York,  was  assessed  for  taxa- 
tion, as  of  January  1,  1876,  upon  his  personal 
estate,  exclusive  of  bank  stock,  to  the  amount 
of  $60,000.  He  made  application,  supported  by 
affidavit,  for  the  reduction  or  remission  of  such 
assessment,  upon  these  grounds:  That  the  value 
and  amount  of  all  his  personal  estate,  on  the  first 
day  of  January,  1878,  and  during  the  period 
covered  by  the  assessment,  did  not  exceed  $125,- 
000,  of  which  $4,500  was  invested  in  railroad 
bonds,  and  $1,000  in  household  furniture;  thut 
the  remainder  was  "  Continuously  employed  in 
the  business  of  exporting  cotton  from  the  United 
States  of  America  to  foreign  countries,  through 
the  Customs  Department  of  the  United  States 
aforesaid,  and  that  said  employment  consists  in 
purchasing  and  paying  for  the  cotton  in  differ- 
ent States  of  the  United  States,  and  actually 
exported  by  deponent  in  said  business,  and  for 
the  payment  of  all  the  expenses  of  shipping  the 
same  as  such  exports,"  and  that  the  only  por- 
tion of  his  estate  upon  which  he  is  liable  to  be 
assessed  and  taxed  is  the  sum  of  $5,500.  In  his 
examination  before  the  Tax  Commissioners, 
won  the  occasion  of  his  application  for  reduo- 
'luction  or  remission,  he  further  stated  thai. 
"  His  said  capital  is  invested  uniformly  and 
continuously  in  ?otton,  the  product  of,  and  hav- 
ing a  situs  in,  various  States  outside  of  New 
York,  and  in  transit  to  the  Port  of  New  York, 
and  other  Atlantic  ports,  for  the  sole  purpose 
of  exportation,  and  no  portion  of  such  cotton 
is  intended  to  be,  or  is,  sold  in  New  York,  or 
any  other  United  States  market;  that  deponent 
purchases  cotton  largely  upon  credit,  and  that 
of  his  capital  as  much  as  $115,000  is  continu- 
ously invested  in  cotton  of  the  growth  of  the 
United  States,  which  has  been  cleared  at  a  cus- 
tom-house and  is  on  shipboard  in  course  of  ex- 
portation to. some  foreign  State  or  country." 

The  reduction  and  remission  were  both  de- 
nied. Upon  writ  of  certiorari  the  proceedings 
of  the  Tax  Commissioners  were  affirmed  in  the 
Supreme  Court  of  the  State,  and  its  judgment 
was  affirmed  by  the  Court  of  Appeals. 

The  assessment  in  excess  of  $5,500,  it  is 
claimed  by  plaintiff  in  error,  was  in  violation  as 
well  of  article  1,  section  10,  and  clause  2,  as  of 
article  1,  section  8,  clause  3,  of  the  National 
Constitution.  Th"  main  propositions  advanced 
by  his  counsel  arc  that  products  of  the  United 
See  14  Orro.  U.  S.,  Book  26. 


States  which  have  passed  the  Customs  Depart- 
ment, and  are  on  shipboard  in  the  course  of  ex- 
portation to  a  foreign  market,  have  become  ex- 
ports, and  are  no  longer  within  the  taxing 
power  of  the  State;  that  to  tax  money  invested 
in  such  products  is,  in  effect,  laying  an  impost 
or  duty  on  exports;  that  a  tax  on  capital  in- 
vested in  the  products  of  the  United  States,  in 
transit  from  one  State  to  another  for  purposes 
of  exportation,  or  on  money  used  and  employed 
in  exporting  such  products,  is  an  unauthorized 
interference  by  the  State  with  the  regulation  of 
commerce. 

Although  these  propositions  are  deemed  by 
counsel  to  be  very  easy  of  solution,  we  do  not 
feel  obliged  to  determine  them  in  this  case.  The 
plaintiff  in  error  was  assessed,  upon  his  personal 
property,  as  of  January  1st,  1876.  If  the  capi- 
tal, which  he  claims  was  uniformly  and  continu- 
ously employed  in  the  business  of  purchasing 
cotton  for  exportation  from  the  United  States 
to  foreign  countries,  through  the  Customs  De- 
partment, was,  in  fact,  in  money  on  the  first  day 
of  January,  1876,  he  could  not  escape  a  subsc- 

auent  assessmcu  t  of  that  money  upon  the  grouud 
lat,  at  the  time  the  assessment  was  made,  it 
was  invested  in  cotton  for  exportation  to  foreign 
countries.  Neither  in  his  affidavit  nor  in  his  ex- 
amination before  the  Tax  Commissioners  does 
he  distinctly  claim  (and,  perhaps,  could  not) 
that  the  capital  which  he  thus  employed  in  the 
business  of  purchasing  cotton  for  exportation 
was,  in  fact,  so  invested  on  the  first  day  of  Janu- 
ary, 1876.  His  capital  may  have  been,  in  a  busi- 
ness or  mercantile  sense,  continuously  so  em- 
ployed, and  yet  it  may  not  have  been,  in  fact, 
so  invested  at  the  date  to  which  the  assessment, 
whenever  made,  relates.  We  have  no  occasion, 
therefore,  in  the  present  case,  to  consider  or  de- 
termine the  questions  of  constitutional  law  dis- 
cussed by  counsel.  It  will  be  time  enough  to 
consider  them  when  they  come  before  us  in 
such  form  as  to  require  their  determination. 
Judgment  affirmed. 
True  copy.  Test: 

James  H.  McFenney,  Cierk,  Sup.  Court,  XJ.B 


FREDERICK  VIETOR  et  au,  Piffs.  in  Err. 
v. 

CHESTER  A.  ARTHUR,  Collects  of  the 
Port  of  New  York. 

(See  S.  C,  14  Otto,  496-500.) 

Duty  act. 

Stockings  of  worsted,  or  worsted  and  cotton,  made 
on  frames,  imported  after  the  Revised  Statutes 
went  into  effect,  June  22,  1874,  are  dutiable  under 
section  2504  as  stockings,  under  schedule  M. 

[No.  228  of  1880.1 
Argued  Jan.  28,  1881.    Decided  Mar.  U,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  fully  stated  by  the  court. 
Mr.  Stephen  G.  Clarke,  for  plaintiffs  in 
error. 

Mr.  Edwin  B.  Smith,  Asst.  Atty-Gen.,  for 
defendant  in  error. 
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Mr.  Chief  Justice  Watte  delivered  the  opin- 
ion of  the  court: 

The  question  in  this  case  is,  whether  stock- 
ings of  worsted,  or  worsted  and  cotton,  made 
on  frames,  and  worn  hy  men,  women  and  chil- 
dren, imported  after  the  Revised  Statutes  went 
into  effect,  June  22,  1874,  are  dutiable  as  knit 
goods,  under  schedule  L,  class  8,  section  2504, 
or  as  stockings,  under  schedule  M.  The  two 
provisions  under  which  the  parties  make  their 
respective  claims  are  as  follows: 

ached.  L. — "Flannels,  blankets,  hats  of  wool, 
knit  goods,  balmorals,  woollen  and  worsted 
yarns,  and  all  manufactures  of  every  descrip- 
tion composed  wholly  or  in  part  of  worsted,  the 
hair  of  the  alpaca,  goat  or  other  like  animals, 
except  such  as  are  composed  in  part  of  wool, 
not  otherwise  provided  for,  valued  at  not  ex- 
ceeding forty  cents  per  pound:  twenty  cents 
per  pound;  valued  at  above  forty  cents  per 
pound  and  not  exceeding  sixty  cents  per  pound: 
thirty  cents  per  pound;  valued  at  above  sixty 
cents  per  pound  and  not  exceeding  eighty  cents 
per  pound:  forty  cents  per  pound;  valued  at 
above  eighty  cents  per  pound:  fifty  cents  per 
pound;  and  in  addition  thereto,  upon  all  the 
above  named  articles,  thirty-five  per  centum,  ad 
valorem." 

Sched.M. — "Clothing,  ready-made,  and  wear- 
ing apparel  of  every  description,  of  whatever 
material  composed,  except  wool,  silk,  and  lin- 
en, made  up  or  manufactured  wholly  or  in  part 
by  the  tailor,  seamstress,  or  manufacturer,  not 
otherwise  provided  for,  caps,  gloves,  leggins, 
mitts,  so';ks,  stockings,  wove  shirts  and  draw- 
ers, and  all  similar  articles  made  on  frames,  of 
whatever  material  composed,  except  silk  and 
linen,  worn  by  men,  women  or  children,  and 
not  otherwise  provided  for,  articles  worn  by 
men,  women,  or  children,  of  whatever  materi- 
al composed,  except  silk  and  linen,  made  up  or 
made  wholly  or  in  part  by  hand,  not  otherwise 
provided  for:  thirty  five  per  centum,  ad  valo- 
rem." 

In  U.  8.  v.  Bowen,  100  U.  S.,  513  [XXV., 
682],  we  held  that  the  Revised  Statutes  must  be 
treated  as  a  legislative  declaration  of  what  the 
statute  law  of  the  United  States  was  on  the  first 
of  December,  1873,  and  that  when  the  meaning 
was  plain  the  courts  could  not  look  to  the  orig- 
inal statutes  to  see  if  Congress  had  erred  in  the 
revision.  That  could  only  be  done  when  it 
was  necessary  to  construe  doubtful  language. 
We  applied  this  rule  in  Arthur  v.  Dodge,  101 
U.  8.,  36  [XXV.,  9491,  to  the  construction  of 
the  revision  of  the  tariff  laws. 

It  is  also  well  settled  that  when  Congress  has 
designated  an  article  by  its  specific  name,  and 
imposed  a  duty  on  it  by  such  name,  general 
terms  in  a  later  Act,  or  other  parts  of  the  same 
Act,  although  sufficiently  broad  to  comprehend 
such  article,  are  not  applicable  to  it.  Moviutv. 
Arthur,  95  U.  S.,  144  [XXIV.,  4201;  Arthur  v. 
Lahev,  96  U.  8.,  112  (XXIV.,  766]. 

It  is  conceded  that  stockings  made  on  frames 
have  been  dutiable  eo  nomine  since  1842,  and  by 
four  different  statutes;  5  Stat,  at  L.,  549,  ch. 
170,  sec.  1,  subd.  7and  9;  9 Stat,  at  L.,  44.  ch.74, 
-*c.  11,  sched.  C;  12  Stat,  at  L.,  191,  ch.  68,  sec. 
22;  12  Stat  at  L. ,  558,  ch.  168,  sec.  2.  Now, 
when  we  find,  as  we  do  in  schedule  M  of  sec- 
tion 2504,  "  stockings  *  *  *  made  on  frames, 
of  whatever  material  composed,  except  silk 
6S4 


and  linen,  worn  by  men,  women  and  children," 
it  seems  to  us  clear  beyond  question  that  goods 
coming  within  that  specific  description  are  du- 
tiable in  the  way  thus  provided,  rather  than  as 
"knit  goods  *  *  *  composed  wholly  or  in 
part  of  worsted."  It  may  be  true,  as  suggested, 
that  if  there  had  been  no  revision,  and  we  had 
been  required  to  construe  the  statutes  as  they 
stood  before  December  1, 1878,  a  different  con- 
clusion might  have  been  reached.  We  have  not 
deemed  it  necessary  to  institute  such  an  inquiry, 
for  it  would  be  contrary  to  all  the  rules  of  con- 
struction to  say  that  where  in  one  part  of  a  sec- 
tion of  a  statute  it  was  provided  that  "stockings 
made  on  frames,  of  whatever  material  com- 
posed, except  silk  or  linen,"  should  pay  duties 
at  a  certain  rate,  it  was  not  plain  such  articles 
were  not  in  any  just  sense  "otherwise  provided 
for"  in  a  preceding  clause  of  the  same  section 
fixing  the  duties  to  be  paid  on  "knit  goods 
composed  wholly  or  in  part  of  worsted."  The 
judgment  below  was  before  U.  8.  v.  Bowen,  tu- 
pra,  was  decided  here. 

The  judgment  it  reverted  and  a  venire  de  novo 
awarded. 

True  oop y.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court  U.  8. 


DAVID  C.  PRICE,  Appt., 
v. 

JAMES  E.  KELLY. 

J  54  US  669  Apox 

In  an  action  by  a  patentee  for  infringing  letter* 
patent,  the  burden  of  proving  the  infringement  to 
on  the  pe.lentee. 

[No.  13J 

Submitted  Oct.  IS,  1881.   Decided  Oct.  25,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 
The  case  is  sufficiently  stated  by  the  court. 
Messrs.  J.  J.  Noah  and  C.  K.  Davit,  for  ap- 
pellant. 

No  counsel  appeared  for  appellee. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  case  is  very  imperfectly  presented.  No 
one  appears  for  the  appellee,  and  the  record  is 
incomplete.  The  bill  charges  the  appellee  with 
an  infringement  of  certain  letters  patent  issued 
to  and  owned  hy  the  appellant.  The  answer  at- 
tacks the  validity  of  the  patent,  and  denies  the 
infringement.  The  court  below,  without  pass- 
ing on  the  other  questions,  held  there  was  no  in- 
fringement. The  appellee  evidently  claimed 
under  a  patent  to  himself,  which,  with  the  ac- 
companying drawings  and  certain  models,  was- 
in  evidence.  This  evidence  is  not  before  us. 
Neither  the  patent  nor  the  drawings  are  in  the 
record,  and  the  models  have  not  been  brought 
up.  Nor  have  we  been  able  to  find  anywhere 
in  the  record  a  satisfactory  description  of  the 
structure  which  the  appellee  uses.  The  burden 
of  proving  the  infringement  is  on  the  appellant. 
The  necessary  proof  in  this  respect  has  not  been 
made,  and  the  decree  below  it.  eonteawnUy,  af- 
firmed. 

True  copy.  Test : 

James  H.  McKenney,  Clerk.  8up.  Court,  TJ.  8. 
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[18]    DAVID  C.  SHANKS,  Ext.  of  Joseph  H. 
Johnston,  Deceased,  Appt., 
t>. 

JOHN  A.  KLEIN  et  al. 
(8ee8.C.,HOtto,  18-84.) 
Partnership  real  estate — sale  by  survivor. 

•L  Real  estate,  purchased  with  partnership  funds 
for  partnership  purposes,  though  the  title  he  taken 
in  the  individual  name  of  one  or  both  partners,  is  in 
equity  treated  as  personal  property,  so  far  as  is  nec- 
essary to  pay  the  debts  of  the  partnership  and  to 
adjust  the  equities  of  the  copartners. 

2.  For  this  purpose,ln  case  of  the  death  of  one  of  the 
partners,  the  survivor  can  sell  real  estate  so  situated; 
and,  though  he  cannot  convey  the  legal  title  which 

C ted  to  the  heir  or  devisee  of  the  deceased  partner, 
sale  invests  the  purchaser  with  the  equitable 
ownership  of  the  real  estate  and  the  right  to  compel 
a  con  veyance  of  the  title  from  the  heir  or  devisee  in 
a  court  of  equity. 

[No.  20.] 

Argued  Apr.  4, 6, 1881.   Decided  Oct.  26, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Misais- 

^Fhe  case  is  stated  by  the  court. 
Meant.  William  B.  Pittman  and  J.  Z. 
George,  for  appellant. 
Mr.  Edward  D.  Clark,  for  appellees. 
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Mr.  Justice  Miller  delivered  the  opinion  of 
court: 

This  is  a  bill  in  chancery  filed  by  John  A. 
Klein  and  many  others  in  the  Circuit  Court  of 
the  United  States  for  the  Southern'  District  of 
Mississippi  against  David  C.  Shanks,  the  appel- 
lant, as  executor  of  the  last  will  and  testament 
of  Joseph  H.  Johnston. 

The  substance  of  the  bill  is,  that  in  the  life 
time  of  Johnston  there  existed  between  him  and 
Shepperd  Brown  a  partnership,  the  style  of 
which  was  Brown  &  Johnston.  That  their 
principal  place  of  business  was  at  Vicksburg,in 
the  State  of  Mississippi,  where  they  had  a  bank- 
ing house.  That  they  had  branches  and  con- 
nections with  other  men  in  business  at  other 
places,  among  which  was  New  Orleans.  That 
they  dealt  largely  in  the  purchase  and  sale  of 
real  estate,  of  which  they  had  a  large  amount  in 
value  on  hand  at  the  outbreak  of  the  recent  civil 
war.  That  this  real  estate  was  in  different  par- 
cels and  localities,  and  was  bought  and  paid  for 
by  partnership  money,  and  held  as  partnership 
property  for  the  general  uses  of  the  partnership 
business.  That  early  in  the  war,  namely:  in 
1863,  Johnston  died  in  the  State  of  Virginia, 
where  he  then  resided,  and  left  a  will  by  which 
all  his  property,  including  his  interest  in  the 
partnership,  became  vested  in  Shanks,  who  was 
made  the  executor  of  the  will. 

It  seems  that  both  Brown  and  Johnston  were 
absent  from  Mississippi  and  from  New  Orleans 
during  the  war,  the  one  being  in  Virginia  and 
the  other  in  Georgia.  Upon  the  cessation  of 
hostilities,  Brown,  who  had  become  surviving 
partner,  returned  to  New  Orleans,  and  visited 
Vicksburg  to  look  after  the  business  of  the  firm 

•Head  notes  by  Mr.  Justice  Moxbb. 
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See  14  Otto. 
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of  Brown  &  Johnston,  and  the  other  firms 
with  which  that  was  connected.  He  found  that 
suits  bad  been  commenced  against  him  as  sur- 
viving partner  by  creditors  of  the  firm,  and,  in 
some  Instances,  attachments  levied,  and  became 
satisfied  that  unless  he  adopted  some  mode  of 
disposing  of  the  property  of  these  partnerships, 
ana  applying  the  proceeds  of  such  sale  to  the 
payment  of  the  debts  in  their  just  order,  the 
whole  would  be  wasted  or  a  few  active  creditors 
would  absorb  it  all.  Under  these  circumstances, 
acting  by  advice  of  counsel,  he  conveyed  all  the 
property  of  the  firm  of  Brown  &  Johnston  to 
John  A.  Klein,  in  trust  for  the  creditors  of  that 
partnership,  with  remainder,  if  any,  for  the 
use  of  the  partners  and  their  heirs  or  devisees.  t20l 
Klein  accepted  the  trust,  and  sold  the  lands  and 
paid  debts  with  them,  or  with  the  proceeds  of 
sale,  as  directed  by  the  deed  of  trust. 

There  is  an  allegation  that  Shanks,  while  act- 
ing as  executor  of  the  will  of  Johnston,  about  the 
time  the  deed  of  trust  was  made  by  Brown  to 
Klein,  had  an  interview  with  Brown,  and  being 
fully  informed  of  the  condition  of  the  affairs 
of  the  partnership,  expressed  his  approval  of 
what  Brown  intended  to  do.  This  is  denied  in 
the  answer,  and  some  testimony  is  taken  on 
the  subject  Other  questions  of  bad  faith  on 
the  part  of  Brown  are  raised.  But  in  the  view 
which  we  take  of  the  case  the  record  establishes 
the  facts,  that  Brown  acted  in  good  faith,  that 
the  best  that  could  be  done  was  done  for  the 
creditors  of  the  partnership  of  Brown  &  John- 
ston, and  for  those  interested  in  the  property  of 
the  firm. 

It  appears  that  after  all  this  property  had 
been  sold  to  purchasers  in  good  faith,  Shanks, 
as  executor  of  Johnston's  will,  instituted  in  the 
circuit  court  in  which  this  bill  is  filed,  actions  of 
ejectment  against  these  purchasers,  who  filed 
this  bill  to  enjoin  him  from  further  prosecuting 
the  suits, and  to  compel  a  conveyance  from  him 
of  the  legal  title  to  the  real  estate  which  came 
to  him  by  the  will  of  Johnston,  his  testator. 

Being  satisfied,  as  already  stated  of  the  fair- 
ness and  honesty  of  the  proceedings  of  Brown 
and  Klein  and  of  the  purchasers  from  them,  and 
waiving  as  of  no  consequence,  in  regard  to  the 

Erincipal  question  in  the  case,  the  allegation  of 
hanks'  concurrence  in  or  ratification  ofBrown'a 
action,  there  remains  the  question  of  law,  raised 
by  the  counsel  on  the  part  of  Shanks,  of  the 
power  or  authority  of  Brown,  as  surviving  part- 
ner, to  bind  him  by  the  conveyance  to  Klein, 
and  by  the  sales  made  under  that  deed. 

There  is  no  doubt  that  in  the  present  case  all 
the  real  estate  which  is  the  subject  of  this  con- 
troversy is  to  be  treated  as  partnership  prop- 
erty, bought  and  held  for  partnership  purposes 
within  the  rule  of  equity  on  that  subject  Nor 
is  it  denied  by  the  counsel  who  have  so  ably 
argued  the  case  for  the  appellant,  that  the  cred- 
itors of  the  partnership  had  an  equity  superior 
to  that  of  the  devisee  of  Johnston,  to  have  their  1**1 
debts  paid  out  of  this  property.  Their  conten- 
tion is  that  this  right  could  only  be  enforced 
by  proceedings  in  a  court  of  justice,  and  that 
no  power  existed  in  Brown,  the  surviving  part- 
ner, to  convey  the  legal  title  vested  in  Shanks 
by  the  will  of  Johnston,  nor  even  to  make  a  con- 
tract for  the  sale  of  the  real  estate  which  a  court 
will  enforce  against  Shanks  as  the  bolder  of  the 
legal  title. 
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Counsel  for  appellees,  while  conceding  that 
neither  the  deed  of  Brown  to  Klein,  nor  ofKlein 
to  his  vendees,  conveyed  the  legal  title  of  the 
undivided  moiety  which  was  originally  in  John- 
ston, maintain  that  Brown,  as  surviving  partner, 
for  the  purpose  of  paying  the  debts  of  the  part- 
nership, had  power  to*  sell  and  transfer  the 
equitable  interest  or  right  of  the  partnership, 
and  of  both  partners,  in  the  real  estate,  and  that 
the  trust-deed  which  he  made  to  Klein  was  ef- 
fectual /or  that  purpose.  That  by  Klein's  sales 
to  the  other  appellees  they  became  invested  with 
this  equitable  title  and  with  the  right  to  compel 
a  conveyance  of  the  legal  title  from  Shanks. 

One  of  the  learned  counsel  for  appellant  con- 
cedes that  at  the  present  day  the  doctrine  of  the 
English  Court  of  Chancery  "Extends  to  the 
treating  of  the  realty  as  personalty  for  all  pur- 
poses, and  gives  the  personal  representatives 
of  the  deceased  partner  the  land  as  personalty, 
to  the  exclusion  of  the  heir,"  and  that  the  prin- 
ciple has  "  acquired  a  firm  foothold  in  English 
equity  jurisprudence,  that  partnership  real  estate 
was  in  fact,  in  all  cases  and  to  all  intents  and 
purposes,  personalty. "  He  denies  that  the  prin- 
ciple has  been  carried  so  far  in  the  courts  of 
America,  and  asserts  the  extent  of  the  doctrine 
to  be  that  the  creditors  of  the  partnership  and 
the  surviving  partner  have  a  hen  on  the  real 
estate  of  the  partnership  for  debts  due  by  the 
firm,  and  for  any  balance  found  due  to  either 
partner  on  a  final  settlement  of  the  partnership 
transactions.  Insisting  with  much  earnestness 
that  the  right  of  the  surviving  partner,  and  of 
the  creditors  through  him  is  no  more  tlian  a 
lien,  his  right  to  enforce  it  by  a  sale,  as  if  it 
were  personal  property,  is  denied,  and  the  neces- 
sity of  a  resort  to  a  court  of  equity  to  enforce 
the  lien  is  insisted  on. 

We  think  the  error  which  lies  at  the  founda- 
tion of  this  argument  is  in  the  assumption,  that 
the  equitable  right  of  the  surviving  partner  and 
the  creditors  is  nothing  but  a  lien. 

It  is  not  necessary  to  decide  here  that  it  is  not 
a  lien  in  the  strict  sense  of  that  word,  for  if  it 
be  a  lien  in  any  sense  it  is  also  something  more. 

It  is  an  equitable  right  accompanied  by  an 
equitable  title.  It  is  an  interest  in  tit*  property 
which  equity  courts  will  recognize  and  support. 
What  is  that  right?  Not  only  that  the  court 
will,  when  necessary,  see  that  the  real  estate 
so  situated  is  appropriated  to  the  satisfaction  of 
the  partnership  debts,  but  that  for  that  purpose, 
and  to  that  extent,  it  shall  be  treated  as  personal 
property  of  the  partnership,  and  like  other  per- 
sonal property  pass  under  the  control  of  the 
surviving  partner.  This  control  extends  to  the 
right  to  sell  it,  or  so  much  of  it  as  may  be  nec- 
essary to  pay  the  partnership  debts,  or  to  satisfy 
the  just  claims  of  the  surviving  partner. 

It  is  beyond  question  that  such  is  the  doctrine 
of  the  English  Court  of  Chancery,  as  stated  by 
counsel  for  appellant.  As  this  result  was  reached 
in  that  court  without  the  aid  of  any  statute,  it 
is  authority  of  very  great  weight  in  the  inquiry 
as  to  the  true  equity  doctrine  on  the  subject. 

We  think,  also,  that  the  preponderance  of 
authority  in  the  American  courts  is  on  the  same 
side  of  the  question. 

In  the  case  of  Dyer  v.  Clark,  5  Met. ,  5«2,  that 
eminent  iurist,  Ch.  J.  Shaw,  of  the  Supreme 
Court  of  Massachusetts,  while  using  the  word 
lien  in  reference  to  the  rights  now  in  contro- 
686 


vers j,  asks,  "What  are  the  true  equitable  rights 
of  the  partners  as  resulting  from  their  presumed 
intentions  in  such  real  estate?  Is  not  the  share 
of  each  pledged  to  the  other,  and  has  not  each 
an  equitable  lien  on  the  estate,  requiring  that  it 
shall  be  held  and  appropriated,  first,  to  pay  the 
joint  debts,  then  to  repay  the  parties  who  ad- 
vanced the  capital,  before  it  shall  be  applied  to 
the  separate  use  of  either?  The  creditors  have 
an  interest  indirectly  in  the  same  appropriation, 
not  because  they  have  any  lien,  legal  or  equi- 
table, upon  the  property  itself,  but  on  the  equi- 
table principle  that  the  real  estate  so  held  shall  (23) 
be  deemed  to  constitute  a  part  of  the  fund  from 
which  their  debts  are  to  be  paid  before  it  can 
be  legally  or  honestly  diverted  to  the  private 
use  of  the  parties.  Suppose  this  trust  is  not  im- 
plied, what  would  be  the  condition  of  the  par- 
ties? etc."  "But  treating  it  as  a  trust,  the  rights 
of  all  the  parties  will  be  preserved."  It  is  clear 
that  in  the  view  thus  announced  the  right  of  the 
creditors  is  something  more  than  an  ordinary 
lien. 

In  the  case  of  Delmonieo  v.  Delmonieo.  & 
Sandf.  Ch.,  866,  where  the  precise  question 
arose  which  we  have  in  the  present  case,  the 
Vice-ChanceUor  held  that  "Peter  A.  Delmonieo, 
as  the  surviving  partner,  became  entitled  to  the 
Brooklyn  farm,  and  as  between  himself  and  the 
heir  of  John,  he  bad  an  absolute  right  to  dis- 
pose of  it,  for  the  payment  of  the  debts  of  the 
firm,  in  the  same  manner  as  if  it  had  been  per- 
sonal estate." 

In  so  deciding  he  followed  the  English  au- 
thoriUes  and  cited  Fereday  v.  Wightxoick.  1  Russ. 
&  M.,  45;  Phillips  v.  PhilUos,  1  M.  &  K.,  649; 
Id.,  668;  Broom  v.  Broom,  8  Id.,  448;  Cookson 
v.  Cookson,  8  Sim.,  529;  Townsend  v.  Detaynes, 
11  Sim.,  498,  note. 

In  the  case  oi  Andrews'  Heirs  v.  Brown's 
Adm'r,  21  Ala,,  487,  the  Supreme  Court  said 
that,  "  Inasmuch  as  the  real  estate  is  considered 
as.  personal  for  the  purpose  of  paying  the  debts 
of  the  firm,  and  the  surviving  partner  is  charged 
with  the  duty  of  paying  these  debts,  it  must  of 
necessity  follow  that  he  has  the  right  in  equity 
to  dispose  of  the  real  estate  for  this  purpose,  for 
it  would  never  do  to  charge  him  with  the  duty  of 
paying  the  debts  and  at  the  same  time  take  from 
him  the  means  of  doing  it.  Therefore,  although 
he  cannot  by  his  deed  pass  the  legal  title  which 
descended  to  the  heir  of  the  deceased  partner, yet 
as  the  heir  holds  the  title  in  trust  to  pay  the  debts 
and  the  survivor  is  charged  with  this  duty,  bis 
deed  will  convey  the  equity  to  the  purchaser, 
and  through  it  he  may  call  on  the  heir  for  the 
legal  title  and  compel  him  to  convey  it." 

In  the  case  of  Dupuyv.  Leavenworth,  17 OaL, 
262,  Chief  Justice  Field,  in  the  name  of  the  court, 
said:  "  In  the  view  of  equity  it  is  immaterial  hi 
whose  name  the  legal  title  of  the  property  stands, 
whether  in  the  individual  name  of  the  copart- 
ner, or  in  the  joint  names  of  all;  it  is  first  sub- 
ject to  the  payment  of  the  partnership  debts, 
and  is  then  to  be  distributed  among  the  copart- 
ners according  to  their  respective  rights  The  l24. 
possessor  of  the  legal  title  hi  such  case  holds  1  1 


the  property  in  trust  for  the  purposes  of  the  co- 
partnership. Each  partner  has  an  equitable  in- 
terest in  the  property  until  such  purposes  are 
accomplished.  Upon  dissolution  of  the  copart- 
nership by  the  death  of  one  of  its  members,  the 
surviving  partner,  who  is  charged  with  the  duty 
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of  paying  the  debts,  can  dispose  of  this  equitable 
interest,  and  the  purchaser  can  compel  the  heirs- 
at-la w  of  the  deceased  partner  to  perfect  the  pur- 
chase by  conveyance  of  the  legal  title." 

If  the  case  could  be  neld  to  be  one  which 
should  be  governed  by  the  decisions  of  the 
courts  of  Mississippi,  because  the  principle  is  to 
be  regarded  as  a  rule  of  property,  which  we 
neither  admit  or  deny,  the  result  would  still  be 
the  same. 

In  one  of  the  earliest  cases  on  that  subject  in 
the  high  Court  of  Errors  and  Appeals  of  that 
8tate,  Markham  v.  Merritt,  7  How.  (Miss.),  457, 
Chief  Justice  Sharkey,  in  delivering  the  opinion 
of  the  court,  concurs  in  the  general  doctrine  that 
"  When  land  is  held  by  a  firm,  and  is  essential 
to  the  purposes  and  objects  of  the  partnership, 
then  it  is  regarded  as  a  part  of  the  joint  stock, 
and  will  be  regarded  in  equity  as  a  chattel."  A 
careful  examination  of  the  Mississippi  cases 
cited  by  counsel  has  disclosed  nothing  in  con- 
travention of  this  doctrine,  nor  anything  to  sup- 
port a  denial  of  the  authority  of  the  surviving 
partner  to  dispose  of  such  property  for  the  pay- 
ment of  the  debts  of  the  partnership. 

We  are  of  opinion,  therefore,  that  the  pur- 
chasers from  Klein  acquired  the  equitable  title 
of  the  real  estate  conveyed  to  him  by  Brown, 
that  they  had  a  right  to  the  aid  of  a  court  of 
chancery  to  compel  Shanks  to  convey  the  legal 
title  to  the  undivided  half  of  the  land,  vested  in 
him  by  the  will  of  Johnston,  and  the  decree  of 
the  Circuit  Court  to  that  effect  is  affirmed. 
True  oopy.  Test: 

James  H.  McKenney,  Oerk  Sup.  Court.  U.  & 


ELIJAH  SMITH,  Receiver  of  Burlington 
and  South  Western  Railway  Company, 
Appt., 

t. 

WARREN  McCULLOUGH  kt  al. 

(8ee  8.  C,  14  Otto,  26-60.) 

Railroad  mortgage — construction  of— receiver  in 
foreclosure  action — extent  of  authority. 

1.  Where  a  mortgage  executed  by  a  railroad  com- 
pany mortgages  '  all  Its  present  and  future  to  be 
acquired  property,  that  Is  to  say,"  and  then  enumer- 
ates its  road,  right  of  way  and  other  property,  held, 
that  county  bonds  belonging  to  the  company,  not 
enumerated  in  the  mortgage,  are  not  embraced  in 
and  do  not  pass  by  It. 

X.  The  rights,  privileges  and  franchises  mortgaged 
were  only  such  as  had  direct  connection  withthe 
management  and  operation  of  the  road  after  it  was 
constructed  and  put  In  use  as  a  public  highway. 

&  A  receiver  In  a  foreclosure  action  Is  not  re- 
ceiver of  any  property  except  that  covered  by  the 
mortgage,  and  has  no  authority  to  contract  for 
municipal  aid  in  the  construction  by  bun.  as  re- 
ceiver of  the  unfinished  portion  of  a  branch  road. 

*•  JS*0™  htoJ!P^0£lf2.that  «**"».  was  never  ap- 
proved nor  ratified  by  the  court  from  which  he  de- 
rived hie  authority,  he  can  take  nothing  by  his  un- 
authorised contract  with  a  county, whereby,  in  con- 
sideration of  his  finishing  the  road,  be  was  to  re- 
ceive a  portion  of  Its  bonds. 

[No.  10.1 

Argued  Oct.  11, 1881.       Decided  Oct.  $6, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Mis- 
souri. 

The  case  is  stated  by  the  court. 
See  14  Otto. 


Messrs.  P.  Henry  Smyth,  L.  T.  Hat- 
field  and  H.  M.  Pollard,  for  appellant: 

If  the  mortgage  covered  the  bonds  in  ques- 
tion, the  Receiver  is  entitled  to  them. 

2  BlackstonesCom.,818;  Jackson  v.  Housel,  17 
Johns. , 283 ;  Soula  rd  v.  U.  8. ,  4  Pet. ,  51 1 ;  Pond  v. 
Bergh,  10  Paige,  140;Wilson  v.  Boyce,  92  U.  8., 
824  (XXIII.,  609);  WhiteJiead  v.  Vineyard,  50 
Mo.,  80;  Scott  v.  R.  B.Co.,*  Biss.,  584. 

If,  therefore,  according  to  these  authorities, 
these  bonds  became  property  when  the  Receiver 
complied  with  the  conditions  of  the  subscrip- 
tion, then  they  at  once  became  subject  to  the 
mortgage.  Ii  they  did  not  become  property, 
how  could  the  attachment  process,  relied  upon 
by  respondents,  take  effect  upon  them?  The 
mortgage  having  been  executed  in  1872,  and 
the  garnishee  process  not  levied  until  1874,  there 
can  be  no  controversy  that  the  mortgage  lien, 
if  it  exists  at  all,  is  prior  to  the  attachment. 

Messrs.  John  P.  Butler,  F.  M.  CockrtU, 
and  A.  W.  Mullina,  for  appellees: 

The  bonds  in  question  were  not  embraced  in 
nor  conveyed  by  the  deed  of  trust  or  mortgage 
to  the  Farmers'  Loan  and  Trust  Company. 

All  the  property  conveyed  or  intended  to  be 
conveyed  thereby,  is  particularly  mentioned, 
designated  and  described  by  apt  and  specific 
terms  of  description;  and  there  is  no  term  used 
nor  language  employed  that  is  broad  enough  to 
include  the  Sullivan  County  Bonds,  or  any 
county  securities  whatever.  Even  if  it  were 
proper  to  separate  and  disconnect  the  first  part 
of  the  granting  clause  in  the  mortgage  "All  the 
present  and  future  to  be  acquired  property  of, 
or  in  any  manner  pertaining  to,  the  said  Lin- 
neus  branch  of  the  Burlington  and  Southwest- 
ern Railway  Company,"  from  the  language  that 
immediately  follows,  and  consider  that  alone,  it 
would  reqtiireastrained.and  indeed  unwarranted 
construction  to  include  the  bonds  in  question. 
But  the  entire  granting  clause  or  clauses  must  be 
read  and  construed  together.  "General  words 
of  description  may  be  modified  and  restricted 
by  particular  words  following  them."  Jones, 
Chattel  Mort.,  sec.  77.  The  general  words  of 
description  here  are  defined,  limited  and  re- 
stricted by  the  particular  words  following  them : 
"That  is  to  say,  all  the  branch  railroad  *  *  * 
including  the  right  of  way  therefor,  road-bed, 
superstructure,  iron,  ties,  chairs,  splices,  bolts, 
nuts,  spikes,"  etc. 

Farmers'  Loan  and  T.  Co.  v.  Bk.,  11  Wis., 
207;  8.  C  15  Wis.,  424;  FarmmS  Loan  and  T. 
Co.  r.Cary.  18  Wis., 110,119;  Parish  v.  Wheeler, 
22  N.  Y.,  494;  Seymour  v.  B.  B.  Co.,  25  Barb., 
284;  Mississippi  Valley  Co.  v.  Chicago,  etc.,  B. 
Co.,  Sup.  Ct.  of  Miss.,  April  Term,  1881;  8. 
C.,18Cent.  L.  J.,68;  Calhoun  v.  B.  Co.,  9  Cent. 
L.  J.,  68;  2  Story,  Cont.  sees.  681-684;  2  Pars. 
Cont.,  499. 

In  giving  construction  to  the  Mortgage,  tho 
intention  of  the  parties  to  it  should  be  arrived 
at  if  possible,  and  as  an  aid  thereto,  the  object 
in  view,  the  situation  of  the  parties  and  all  the 
attending  circumstances  should  be  considered. 

Farmers'  Loan  and  T.  Co.  v.  Bk.,  15  Wis., 
424,  and  authorities  supra;  also,  Jones,  Chattel 
Mort.,  sees.  55,  62;  Partridge  v.  White,  59  Me., 
564;  Curtis  v.  Phillips,  5  Mich.,  112. 

It  is  quite  clear  that  it  was  not  within  the 
contemplation  of  the  parties  to  the  mortgage 
that  the  county  securites  should  be  embraced  in 
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it.  All  property  that  was  conveyed  or  intended 
to  be  conveyed  by  the  mortgage  is  designated 
with  great  particularity  and  precision  by  spe- 
cific terms  of  description,  and  no  reference  what- 
ever is  roorle  to  the' county  bonds. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

The  case  presented  on  this  appeal,  is  an  out- 
growth of  a  suit  in  equity,  instituted  in  the 
court  below,  for  the  foreclosure  of  a  mortgage, 
executed  on  the  first  day  of  April,  1872,  by  the 
Burlington  and  Southwestern  Railway  Com- 
pany, to  the  Farmers'  Loan  and  Trust  Com- 
pany, to  secure  the  payment  of  certain  bonds 
issued  by  the  mortgagor  corporation.  A  decree 
of  foreclosure  having  passed,  the  appellant, who 
was  Receiver  in  that  suit,  filed  his  petition  there- 
in (to  which  the  necessary  parties  defendant 
were  made),  asserting  his  right,  as  such  Re- 
ceiver, to  certain  county  bonds  (or  their  pro- 
ceeds),constituting  a  part  of  an  issue  of  $200,000 
by  Sullivan  County,  Missouri,  in  payment  of 
its  subscription,  made  in  1871,  in  aid  of  the  con- 
struction of  the  Linneus  Branch  of  the  Bur- 
lington and  Southwestern  Railway.  The  entire 
issue  of  county  bonds,  conformably  to  the 
contract  of  subscription,  was  originally  depos- 
ited in  the  hands  of  the  appellee,  JtfcCullough, 
as  trustee  for  the  county  and  the  railway  com- 
pany, with  authority  to  deliver  them,  in  install- 
ments of  $40,000,  as  the  work  of  construction 
progressed.  By  the  terms  of  that  contract,  the 
railway  company  was  entitled  to  receive  the 
last  installment  when  the  branch  road  was  com- 
pleted and  paid  for  by  the  company,  with  the 
iron  and  rolling  stock  thereon.  Prior  to  appel- 
lant's appointment  as  Receiver  in  the  foreclos- 
ure suit,  all  of  the  $200,000  of  bonds  had 
been  delivered,  except  the  last  installment  of 
$40,000,  which  the  railway  company  had  not 
earned,  and  which,  by  reason  of  its  insolvency, 
it  had,  as  is  claimed,  become  unable  to  earn. 

It  appears  from  the  transcript  before  us,  that 
sundry  creditors  of  the  railway  company,  in  the 

Jrear  1874,  commenced  actions  at  law  against  it 
n  the  courts  of  the  State  to  recover  the  amount 
of  their  respective  claims.  They  sued  out  at- 
tachments, which  were  served  upon  McCul- 
lough,  the  custodian  of  the  undelivered  county 
bonds,  and  he  was  summoned  in  each  action  as 
a  garnishee.  The  attaching  creditors  subse- 
quently, in  1876,  obtained  final  judgments  for 
the  sale  of  the  bonds,  and  for  the  application  of 
the  proceeds  in  satisfaction  of  their  respective 
judgments.  In  some  of  the  cases  in  the  state 
courts  the  garnishee  proceedings  were  brought 
to  a  conclusion  the  aay  before  appellant  filed 
his  petition  in  the  foreclosure  suit,  asserting  a 
claim  to  the  bonds,  as  against  the  creditors  of 
the  railway  company.  And  it  may  be  re- 
marked as  to  all  of  those  actions,  that  appel- 
lant, although  not  made  a  party  thereto,  was  in- 
formed of  the  proceedings  by  garnishment.  But 
he  did  not  appear  in  the  state  court,  although 
the  order  designating  him  as  Receiver  in  the 
foreclosure  suit  authorized  him  "  To  prosecute 
and  defend  all  suits  in  law  or  in  equity,  in  which 
the  interest  of  the  property  or  parties  were  in- 
volved." 

The  case  made  by  appellant,  in  his  pleadings 
andproof s,  proceeds  mainly  upon  these  grounds: 
1.  That  the  mortgage  of  the  railroad  company, 
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executed  April  1, 1872,  embraced  the  bonds  in 

auestion,  and  that,  consequently,  the  claims  of 
le  creditors  of  the  mortgagor  corporation  were 
subordinate  to  the  rights  of  the  mortgagee.  2. 
That  after  the  railway  company  had  forfeited 
all  right  to  the  remaining  bonds,  by  reason  of 
its  failure  to  complete  the  branch  road  within 
the  time  prescribed  by  the  contract  of  subscrip- 
tion, he  made  an  arrangement  with  the  County 
Court  of  Sullivan  County,  whereby,  in  consid- 
eration of  the  completion  by  him  of  the  branch 
road,  he,  as  Receiver,  became  entitled  to  the 
$40,000  of  bonds  remaining  in  the  hands  of 
McCullough.  8.  That  all  the  proceedings  in  the 
courts  of  the  State,  under  which  the  bonds  were 
sold,  were  without  validity  or  binding  force  as 
against  him. 

Waiving  any  inquiry  as  to  whether  such  prop- 
erty as  that  in  question  could  have  been  con- 
veyed by  mortgage  in  any  other  way  than  that 
of  estoppel  against  the  mortgagor  we  will  con- 
sider whether  the  bonds  issued  by  Sullivan 
County  are  embraced , or  were  intended  to  be  em- 
braced, by  the  mortgage  to  the  Farmers'  Loan 
and  Trust  Company.  That  question  is  within 
a  very  narrow  compass,  and  must  be  solved  by 
reference  to  the  words  of  the  instrument,  ana, 
to  some  extent,  by  a  consideration  of  the  circum- 
stances attending  its  execution. 

The  contention  of  the  appellant  is,  that  the 
bonds  in  question  are  embraced  by  the  follow 
ing  language,  describing  the  premisesand  proper- 
ty conveyed:  "All  the  present  and  in  future  to  be 
acquired  property  of,  or  in  any  manner  pertain- 
ing to,  the  Linneus  Branch  of  the  Burlington 
and  Southwestern  Railway  Company,  and  all 
the  right,  title,  and  interest  and  equity  of  re- 
demption therein,  whether  of  said  company  or 
the  stockholders  in  said  branch  or  leased  prem- 
ises, that  it  to  toy,  all  the  branch  railroad,  in- 
cluding the  premises  leased  as  aforesaid  of  the 
Lexington,  Lake  and  Gulf  Railroad  Company, 
now  made  and  to  be  constructed,  extending  from 
the  main  line  of  said  Burlington  and  Southwest- 
ern Railway  at  or  near  Unionville,  in  the  Coun- 
ty of  Putnam,  in  the  State  of  Missouri,  by  way 
of,  etc.,  including  the  right  of  way  therefor, 
road-bed,  superstructure,  iron,  ties,  chairs, 
splices,  bolts,  nuts,  spikes,  and  all  the  lands  and 
depot  grounds,  station  houses,  depots,  viaducts, 
bridges,  timber,  and  materials  and  property, 
purchased  or  to  be  purchased,  or  otherwise  ac- 
quired, for  the  construction  and  maintenance  of 
said  branch  railroad,  and  all  the  engines,  tenders, 
cars  and  machinery,  and  all  kinds  of  rolling- 
stock,  now  owned  or  hereafter  purchased  by 
said  party  of  the  first  part  for  and  on  account 
of  said  branch  railroad,  all  the  revenue  and  in- 
come of  said  Linneus  Branch,  and  all  the  rights, 
privileges  and  franchises  relating  thereto,  an<! 
property  acquired  by  virtue  thereof,  now  in  pos- 
session or  hereafter  to  be  acquired,  including 
machine  shops,  tools,  implements  and  persona] 

Eroperty  used  therein  or  along  the  line  of  said 
ranch  railroad,  together  with  all  the  property 
of  every  kind  acquired  by  said  party  of  the  first 
part  by  virtue  of  said  lease  of  said  Lexington, 
Lake  and  Gulf  Railroad,"  etc. 

It  is  quite  true,  as  argued  by  learned  counsel 
for  appellant,  that  the  word  "  property  "  is  suf- 
ficiently broad  and  comprehensive  to  include 
every  kind  of  possession  or  right  In  its  literal 
acceptation.it  might  include  such  rights,  whether 
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legal  or  equitable,  absolute  or  contingent,  as 
the  railway  company  acquired,  under  or  by 
virtue  of  tbe  subscription  made  by  Sullivan 
County,  to  the  bonds  placed  in  the  hands  of 
McCullough.  But  we  are  all  of  opinion  that  such 
a  construction  of  the  mortgage  is  not  imperative- 
ly demanded  by  the  terms  employed  in  describ- 
ing the  property  mortgaged,  nor,  as  we  think, 
would  that  construction  be  consistent  with  the 
intention  of  the  parties.  Had  the  draughtsman 
of  the  instrument  stopped,  in  his  description  of 
the  mortgaged  property,  with  the  general  words, 
"  All  the  present  and  in  future  to  be  acquired 

Eroperty  of,  or  in  any  manner  pertaining  to,  the 
linneus  Branch,  *  *  *  and  all  the  right,  ti- 
tle, and  interest  *  *  *  therein,"  there  would 
be  more  force  in  the  position  taken  by  the  ap- 
pellant. But  the  rules  established  for  the  inter- 
pretation of  written  instruments  will  not  justify 
us  in  detaching  these  general  words  from  those 
of  an  explanatory  character  which  immediately 
follow  in  the  same  sentence.   The  subsequent 

Shrase  "that  is  to  say,"  followed  by  a  detailed 
escription  of  the  different  kinds  of  property 
which  are  embraced  by  the  general  words 
quoted,  indicates  that  the  mortgage  was  not  in- 
tended to  embrace  every  conceivable  possession 
and  right  belonging  to  the  railway  company, 
but  only  the  road  and  its  adjuncts  and  appurte- 
nances. It  specifies  different  kinds  of  property, 
some  of  which  would  enter  into  the  construction 
of  the  branch  road,  and  some  of  which  would 
be  necessarily  employed  in  its  maintenance  after 
completion.  The  "  rights,  privileges  and  fran- 
chises "  mortgaged  were,  it  seems  to  us,  only 
such  as  had  direct  connection  with  the  manage- 
ment and  operation  of  the  road  after  it  was  con- 
structed and  put  in  use  as  a  public  highway. 
There  was  no  purpose,  we  think,  to  pass  to  the 
mortgagee  any  interest  whatever  in  municipal 
subscriptions  which  had  been  previously  ob- 
tained and  accepted  by  the  company  for  the  pur- 
pose of  raising  money  to  bulla  the  road.  The 
bonds  which  Sullivan  County  placed  in  the 
hands  of  McCullough  for  delivery  to  the  com- 
pany as  the  work  progressed  were  certainly  more 
valuable  and  could  have  been  more  readily  util- 
ized for  purposes  of  construction  than  a  like 
number  of  bonds  issued  by  the  railway  compa- 
ny. We  ought  not  to  presume,  from  the  gen- 
eral language  used,  that  the  railway  company 
1*9]  intended  to  cripple  itself  in  the  use  of  salable 
municipal  securities  in  order  to  place  upon  the 
market  its  own  bonds  of  less  value.  Our  con- 
clusion is  that  the  mortgage  was  not  intended  to 
deprive  the  mortgagor  of  the  privilege  of  using, 
in  any  way  it  desired,  bonds  or  other  securities 
to  which  it  had  an  absolute  or  contingent  right 
and  which  it  had  obtained  for  the  purpose  of 
being  used  in  building  and  equipping  the  road. 

What  has  been  said  renders  it  unnecessary  to 
consider  the  claim  of  the  appellant  based  upon 
the  alleged  arrangement  with  the  county  court, 
further  than  to  say  that  his  action,  in  that  re- 
gard, was  outside  of  his  functions  as  Receiver. 
Notwithstanding  the  broad  terms  of  the  order 
appointing  him,  we  are  satisfied  that  the  court 
had  no  purpose  to  appoint  him  Receiver  of  any 
property  except  that  covered  by  the  mortgage. 
He  was  given  express  authority  to  borrow  the 
sum  of  $200,000  upon  Receiver's  certificates  of 
indebtedness,  to  be  expended  under  the  direc- 
tions of  the  court,  or  of  a  soecial  master,  in  build- 
See  14  Otto. 


ing,  completing  and  equipping  the  unfinished 
portion  or  the  Linneus  Branch.  But  he  obtained 
no  authority  from  the  court  appointing  him  to 
contract  for  municipal  aid  in  the  construction 
by  him,  as  Receiver,  of  the  unfinished  portion 
of  the  branch  road.  His  action,  in  that  regard, 
was  never  approved  or  ratified  by  the  court  from 
which  he  derived  his  authority.  He  can,  there- 
fore, take  nothing  by  his  unauthorized  contract 
with  the  county  court. 

But  there  is  another  view,  of  some  force,  upon 
this  branch  of  the  case.  The  original  contract 
of  subscription  by  the  county  prescribed,  as  one 
of  the  conditions  precedent  to  the  delivery  of 
the  bonds,  that  the  work  of  construction  shall 
have  been  paid  for.  The  arrangement  which 
the  Receiver  made  with  the  county  was,  by  its 
terms,  subject  to  the  terms  and  conditions  of  the 
contract  of  subscription.  It  is  not,  therefore,  at 
all  clear  that  the  equities  of  the  case  are  with 
the  Receiver  as  against  the  judgment  creditors 
whose  debts  were  for  the  construction  of  the 
road. 

Nor,  in  view  of  the  construction  which  we 
have  placed  upon  the  mortgage,  is  it  at  all  essen- 
tial, on  this  appeal,  to  examine  into  the  regular- 
ity or  validity,  as  to  the  Receiver,  of  the  pro- 
ceedings in  the  state  court.  If,  as  we  have  ruled, 
the  mortgage  did  not  cover  the  bonds  in  ques- 
tion, it  is  of  no  interest  to  the  Receiver,  in  this 
case  and  upon  the  issues  made  by  him,  to  in- 
quire whether  the  state  court  transcended  its  ju- 
risdiction when,  in  the  actions  at  law,  against 
the  railway  company,  it  subjected  the  bonds  in 
the  hands  of  the  trustee,  McCullough,  to  the  de- 
mands of  the  judgment  creditors  of  the  railway 
company. 

In  one  of  the  printed  briefs  before  us  some 
argument  is  made  to  show  that  the  County  of 
Sullivan  has  been  injuriously  affected  by  the  de- 
cree in  the  circuit  court.  It  is  sufficient  to  say 
that  the  county  has  not  appealed  from  the  de- 
cree, and  we  need  not  consider  any  of  the  sug- 
gestions made  in  its  behalf. 

Perceiving  no  error  in  the  decree,  it  is  affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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LEHIGH  VALLEY  RAILROAD  COMPANY  |H2] 
and  ASA  PACKER,  President  op  Said 
Company,  Appts., 

v. 

EDWARD  MELLON  et  al. 

(See  8.  C,  14  Otto,  W-U9.) 

Scope  of  Utters  patent— extent  of  claim — infringe- 
ment. 

1.  Tbe  scope  of  letters  patent  is  limited  to  the  in- 
vention covered  by  the  claim.  Although  the  claim 
may  be  illustrated,  it  cannot  be  enlarged,  by  the 
language  used  in  other  parts  of  the  specification. 

2.  A  patentee  cannot  go  beyond  what  he  has 
claimed  and  Insist  that  bis  patent  covers  something 
not  claimed,  merely  because  it  is  to  be  found  in  the 
descriptive  part  of  the  specification. 

8.  where  the  answer,  under  oath,  denies  Infringe- 
ment, it  must  be  shown  by  satisfactory  proof ;  It 
cannot  be  presumed. 

[No.  21.] 

Argued  Oct.  It,  1881.     Decided  Oct.  tB,  1881. 
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Supreme  Court  of  the  United  States. 


Oct.  Term, 


A  PPEAL  from  the  Circuit  Court  of  the  United 
Jl  States  for  the  Eastern  District  of  Pennsyl- 
vania. 

The  case  is  stated  by  the  court. 


Fig.  3. 


Fig.  1.  Fig.  2. 

From  Mellon' a  specification*. 


Fig.t. 

From  tpeciftcation  of  JV.  Hodge,  Nov.  18,  x851. 

Messrs.  James  E  Gowen,  Andrew  McC'attum, 
Alex.  D.  Campbell,  Edward  N.  Dicker- 
son  and  Edward  N.  Dickerson  Jr.,  for  appel- 
lants. 

Messrs.  Hector  T.Fenton  and  Furman  Shep- 
pard,  for  appellees. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

On  October  2,  1886,  letters  patent  No. 
58,447  were  granted  to  Edward  Mellon  for  an 
improvement  in  the  mode  of  attaching  tires  to 
the  wheels  of  locomotives.  For  the  purpose  of 
illustration,  three  figures,  numbered,  respective- 
ly, 1,2  and  8,  were  appended  to  the  specifica- 
tions on  which  the  application  for  the  patent 
1 1 3  J  was  based.    The  specifications  were  as  follows : 

"  Figures  1  and  2  are  central  sections  of  a  lo- 
comotive wheel  having  a  tire  applied  to  it  ac- 
cording to  my  invention.  Figure  8,  a  section 
of  a  portion  of  a  locomotive  wheel  having  its 
tire  affected  by  wear,  drawn  with  a  view  of 
showing  the  advantage  of  one  feature  of  my  in- 
vention. Similar  letters  of  reference  indicate 
like  parts. 

This  invention  has  for  its  object  the  securing 
of  tires  on  the  wheels  of  locomotives  without 
the  aid  of  bolts,  and  in  such  a  manner  that  the 
tire,  in  case  of  becoming  loose,  cannot  casually 
slip  off  from  the  wheel. 

The  invention  consists  in  having  the  wheel, 
or  the  tire  which  is  to  be  fitted  on  the  same, 
provided  with  a  single  flange,  arranged  in  such 
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a  manner  that  said  flange,  in  connection  with  the 
usual  flange  on  the  tire,  will  keep  the  latter  on 
the  wheel.  The  invention  also  consists  in  con- 
structing the  tire  with  a  rounded  edge  at  one 
side  of  its  inner  surface  in  order  to  prevent  said 
edge  from  indenting  and  sinking  Into  the  pe- 
riphery of  the  wheel,  a  contingency  which  would 
otherwise  occur  in  consequence  of  the  tire  be- 
coming stretched  by  use. 

A  represents  a  locomotive  wheel  which  may 
be  constructed  in  the  usual  or  any  proper  man- 
ner, and  B  is  the  tire  fitted  thereon.  The  pe- 
riphery of  the  wheel  A  is  provided  at  the  inner 
edge  with  a  flange  a,  as  shown  in  figures  1  and  2. 

The  tire  B  is  shrunk  on  the  periphery  of  the 
wheel  A,  as  usual,  and  it  will  be  seen  that  the 
flange  a  prevents  the  tire,  should  it  become 
loose  on  the  wheel  A,  from  slipping  off  at  the 
inner  side  of  the  wheel,  and  the  flange  b  of  the 
tire  will  of  course  prevent  the  latter  from  slip- 
ping off  at  the  outer  side  of  the  wheel. 

By  this  arrangement  no  bolts  or  set  screws 
are  required  to  aid  in  fastening  the  tire  on  the 
wheel,  for  it  is  impossible  for  the  tire  to  leave 
the  wheel  either  at  the  right  or  left  side  thereof. 

The  same  result  may  be  attained  by  having 
the  surface  of  the  tire  at  its  outer  edge  provided 
with  a  flange,  a',  as  shown  at  the  upper  part  of 
figure  2. 

The  inner  surface  of  the  tire  at  its  inner  edge 
is  rounded,  as  shown  at  e,  in  all  the  figures,  in 
order  to  prevent  said  edge  from  indenting  or 
sinking  into  the  periphery  of  the  wheel.  The 
tires  of  locomotive  wheels  are,  under  the  jars, 
concussions  and  wear  to  which  they  are  sub- 
jected, considerably  stretched,  and  they  inva- 
riably become  concave  at  their  inner  surface 
(see  figure  8),  the  edges  spreading  over  the  sides 
of  the  wheel,  and  forming  in  a  lock,  in  some 
cases,  so  as  to  render  the  cutting  of  the  tire  nec- 
essary, in  order  to  detach  it  from  the  wheel. 
With  my  improvement  the  flange  a  would  cause 
the  inner  edge  of  the  inner  surface  of  the  tire 
to  indent  the  periphery  of  the  wheel,  or  form  a 
crease  in  it  if  the  edge  c  were  not  rounded. 

The  great  feature  in  this  invention  is,  that  1 
retain  the  tire  on  the  wheel  without  the  em- 
ployment of  bolts,  rivets,  keys  or  other  like  at- 
tachments. I  heat  my  tire  until  it  has  expanded 
sufficiently  to  be  slipped  over  the  periphery  of 
the  wheel ;  it  then  cools  and  contracts,  and 
holds  or  binds  the  wheel  firmly. 

After  the  wheel,  as  completed,  has  been  in 
use  a  certain  length  of  time,  the  tire  will  stretch 
and  thus  become  loose  on  the  wheel ;  then  the 
pressure  of  the  resistance  against  the  rail  will 
bear  or  force  the  tire  inward  against  the  flange 
a  of  the  wheel. 

Now,  it  is  not  intended  to  run  the  engine  un- 
necessarily with  a  loose  tire,  but  should  this 
tire  become  loose  while  on  the  road,  there  is 
sufficient  safety  in  running  the  engine  until  the 
depot  is  reached  or  until  it  will  be  convenient 
to  repair  or  replace  it  by  a  new  one. 

The  tire  can  be  readily  slipped  off,  there 
being  no  rivets  or  other  fastenings  to  undo,  and 
the  convenience  and  utility  of  my  improvement 
is  apparent. 

I  am  aware  of  the  invention  described  in 
patent  to  N.  Hodge,  November  18,  1861,  but  I 
wish  it  to  be  understood  that  I  do  not  claim  the 
invention  therein  described,  viz.:  the  angular 
flange  upon  the  inner  edge  of  the  wheel  and  the 
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flange  upon  the  outer  edge  of  the  wheel,  but  I 
do  claim  as  my  invention  the  wheel  with  the 
curved  flange  upon  the  inner  edge  in  combina- 
tion with  a  tire  with  a  rounded  corner  to  fit 
said  curved  flange,  as  set  forth." 

The  application  for  the  pater  ^  as  is  shown 
by  the  file- wrapper,  was  made  October  6,  1865. 
It  was  twice  rejected  ;  the  last  time  on  April 
28. 186G. 

The  bill  in  this  case  charged  that  the  Lehigh 
Valley  Railroad  Company,  the  appellant,  had 
infringed  the  patent  of  the  appellee  and  prayed 
for  an  injunction  and  an  account  of  profits. 

The  answer  of  the  appellant  denied  that  the 
appellee  was  the  first  inventor  of  the  mode  of 
attaching  tires  to  wheels  of  locomotives,  de- 
scribed in  bis  said  letters  patent. 

The  answer  set  up  former  patents  and  publi- 
cations showing,  as  was  claimed,  tires  and 
wheels  such  as  the  appellants  use,  and  bearing 
[1  IS)    ^ate  m^°v  years  before  the  alleged  invention  of 

Among  them  were  the  letters  patent  to  Ne- 
hemiah  Hodge,  dated  November  18, 1851,  for  a 
new  and  useful  improvement  in  railroad  car 
wheels.  One  of  tho  drawings  (that  designated 
as  figure  2)  annexed  to  his  specifications  on 
which  said  letters  patent  were  granted,  shows  a 
flange  or  shoulder  from  the  rim  of  the  wheel- 
center  projecting  over  and  overlapping  the  tire. 

The  answer,  by  way  of  further  defense,  de- 
nied infringement 

The  circuit  court,  upon  final  hearing,  found 
against  the  appellant  upon  both  issues  made  by 
the  answer,  and  by  its  decree  perpetually  en- 
joined it  from  further  infringement  and  di- 
rected an  account  to  be  taken  of  profits  derived 
by  the  appellant  from  the  infringement  of  the 
patent,  and  upon  the  coming  in  of  the  master's 
report  rendered  a  decree  in  favor  of  appellee 
for  the  sum  of  $8,018. 

This  appeal  is  taken  to  reverse  that  decree. 

It  appears  from  the  evidence  that  railroad  lo- 
comotive wheels  are  composed  of  two  parts,  the 
body  of  the  wheel,  called  the  wheel-center,  and 
a  tire  which  surrounds  it,  substantially  in  the 
same  manner  in  which  the  tire  surrounds  the 
felloes  of  an  ordinary  wagon  wheel. 

The  invention  of  the  complainant  Mellon  re- 
lates solely  to  a  method  of  fastening  tires  upon 
locomotive  wheel-centers.  It  appears  from  the 
record  that  there  are  two  ways,  generally  speak- 
ing, of  fastening  these  tires  upon  their  wheel- 
centers  ;  one  by  making  the  tire  a  little  smaller 
in  diameter  than  the  wheel-center,  then  heating 
It  so  that  it  will  expand  somewhat  more  than 
the  difference  between  its  diameter  and  the  di- 
ameter of  the  wheel-center,  and  in  that  condi- 
tion slipping  it  on  the  center  and  allowing  it  to 
cool,  thus  following  the  method  of  a  black- 
smith in  shrinking  a  wagon  tire  upon  a  wooden 
wheel.  Another  method  is  to  fasten  the  tire 
cold  upon  the  wheel-center  by  means  of  screws 
or  bolts. 

The  former  method  is  now  almost  universally 
used.  In  shrinking  the  tires  on  the  wheels  it  u 
the  practice  usually  followed  at  present  to  turn 
the  wheel-center  and  to  bore  the  tire  in  a  cylin- 
drical form  and  to  rely  solely  upon  the  con- 
traction of  the  tire  by  cooling  to  retain  it  upon 
the  wheel 

A  modification  of  this  method  is,  that  in 
place  of  having  the  wheel-center  and  tire  to 
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meet  each  other  in  a  cylindrical  joint,  to  have 
some  kind  of  a  flange,  lip  or  shoulder  to  pro- 
ject either  from  the  circumference  of  the  wheel- 
center  or  from  the  bore  of  the  tire  to  fill  a  cor- 
responding  groove  or  recess  in  the  opposite  t***I 
part,  so  that  when  the  tire  has  been  shrunk  on 
the  wheel-center  it  cannot  be  driven  sideways 
off  the  wheel  against  the  resistance  of  this 
flange.  The  wheels  exhibited  in  the  drawings 
of  Mellon's  patent  belong  to  this  latter  class. 

The  right  of  the  appellee  to  the  relief  prayed 
for  in  the  bill,  depends  in  part  upon  the  con- 
struction to  be  placed  on  his  letters  patent. 

Counsel  for  appellee  contend  that  his  patent 
covers  two  things  which  he  claims  are  in  sub- 
stance set  forth  in  his  specification,  as  follows: 

First,  in  having  the  wheel,  or  the  tire  which 
is  to  be  fitted  on  the  same,  provided  with  n 
single  flange  arranged  in  such  a  manner  that 
said  flange,  in  connection  with  the  ordinary 
flange  on  the  tire,  will  keep  the  latter  on  the 
wheel. 

Second,  in  constructing  the  tire  with  a  round- 
ed edge  at  one  side  of  its  inner  Burf ace, in  order 
to  prevent  said  edge  from  indenting  and  sink- 
ing into  the  periphery  of  the  wheel,  a  contin- 
gency which  would  otherwise  occur  in  conse- 
quence of  the  tire  being  stretched  by  use. 

Conceding  that  the  patent  is  to  be  construed 
according  to  the  contention  of  the  appellee,  we 
are  of  opinion  that  he  has  not  shown  himself 
entitled  to  relief. 

An  inspection  of  the  specifications  and  draw- 
ings which  accompany  the  letters  patent  grant- 
ed to  Nehemiah  Hodge  under  date  of  Novem- 
ber 18, 1851,  shows  precisely  the  contrivance 
firstly  described  in  the  specifications  of  appel- 
lee's patent.  The  drawing  representing  a  cen- 
tral cross  section  of  a  car  wheel,  appended  to 
Hodge's  specifications, accurately  illustrates  the 
first  alleged  invention  described  in  the  specifi- 
cations of  appellee's  patent.  His  patent  can- 
not, therefore,  be  held  to  include  that  contriv- 
ance. So  far  as  that  part  of  his  alleged  inven- 
tion is  concerned,  the  defense  of  want  of  nov- 
elty is  conclusively  established. 

But  there  is  another  answer  to  this  part  of 
the  appellee's  case. 

The  Act  of  July  4,  1886,  sec.  6,  5  Stat,  at  L., 
117,  under  which  this  patent  was  issued,  re- 
quires that  an  applicant  for  a  patent  shall  not/ 
only  "  deliver  a  written  description  of  his  in- 
vention or  discovery,"  but  "Shall  also  particu- 
larly specify  and  point  out  the  part,  improve-  r  i  igi 
mentor  combination  which  he  claims  as  his  own  1 
invention  or  discovery."  This  provision  is 
substantially  re-enacted  in  the  Act  of  July  8, 
1870  [16  Stat,  at  L.,  198],  R  8.,  sec.  4888,  and 
remains  in  force. 

As  a  rule,  therefore,  the  specifications  filed 
with  applications  for  letters  patent  contain  a 
general  description  of  the  invention  sought  to 
be  patented,  which  is  followed  by  what  is 
technically  called  the  "claim."  In  reference  to 
this  latter  part  of  the  specifications,  this  court, 
speaking  by  Mr.  Justice  Bradley,  has  said: 
"  It  is  well  known  that  the  tern  «  of  the  claim 
are  carefully  scrutinized  in  the  Patent  Office. 
Over  this  part  of  the  specification  the  chief  con- 
test generally  arises.  It  defines  what  the  office, 
after  a  full  examination  of  previous  inventions 
and  the  state  of  the  art,  determines  the  applicant 
is  entitled  to."  Burns  v.  Meger,  100  UT 8. ,  671 
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[XXV.,  7881.  See,  also,  Keystone  Bridge  Co. 
v.  Phoenix  Iron  Co.,  05  U.  S.,  278  [XXV.,  845]. 
In  view,  therefore,  of  the  statute,  the  practice 
of  the  Patent  Office,  and  the  decisions  of  this 
court,  we  think  that  the  scope  of  letters  patent 
should  be  limited  to  the  invention  covered  by 
the  claim,  and  that  though  the  claim  may  be  il- 
lustrated, it  cannot  be  enlarged  by  the  lan- 
guage used  in  other  parts  of  the  specifications. 

We  are,  therefore,  justified  in  looking  at  the 
"claim"  with  which  the  specifications  of  the 
appellee's  invention  conclude,  to  determine 
what  is  covered  by  his  letters  patent. 

The  claim,  so  far  from  covering  an  angular 
flange  upon  the  wheel,  expressly  excludes  such 
a  flange  and  claims  only  a  flange  with  a  curved 
or  rounded  corner. 

In  this  case  the  description  of  the  appellee's 
invention  is  much  broader  than  his  claim.  It 
seems  quite  clear,  from  the  present  form  of  ap- 
pellee's specifications,  and  from  the  -fact  that 
his  application  for  a  patent  was  twice  rejected, 
that  he  was  compelled  by  the  Patent  Office  to 
narrow  his  claim  to  its  present  limits  before  the 
commissioner  would  grant  him  a  patent.  In 
doing  this  he  neglected  to  amend  the  descrip- 
tive part  of  his  specifications.  He  cannot  go  be- 
yond what  he  has  claimed  and  insist  that  his 

Stent  covers  something  not  claimed,  merely 
cause  it  is  to  be  found  in  the  descriptive  part 
l**WJ  of  the  specifications. 

The  appellee  is,  therefore,  precluded  from 
claiming  relief  against  the  appellant  for  the 
use  of  a  flange  with  a  square  corner.  He  is,  con- 
sequently, driven  to  the  second  branch  of  his 
alleged  invention,  as  set  out  in  his  bill  of  com- 
plaint ,  as  the  basis  of  any  relief  against  appellant. 

This,  as  is  clear  from  his  claim,  consists  sim- 
ply in  rounding  off  that  corner  of  the  inner  side 
■of  the  tire  which  fits  into  the  re-entrant  corner 
made  by  the  flange  upon  the  rim  of  the 
wheel-center,  so  as  to  prevent  the  corner  of  the 
tire  from  indenting  and  sinking  into  the  periph- 
ery of  the  wheel-center. 

The  charge  in  the  bill,  of  infringement  of 
this  part  of  appellee's  alleged  invention,  is  not 
sustained  by  the  proof.  The  answer,  which  is 
under  oath,  denies  infringement.  Infringement' 
must,  therefore,  be  shown  by  satisfactory  proof ; 
it  cannot  be  presumed.  The  evidence  for  the 
appellee  entirely  fails  to  establish  this  part  of 
his  case.   On  the  contrary,  the  proof  adduced 

5r  the  appellant  is  not  only  persuasive  but  con- 
usive  to  show  that  it  never  made  or  used  the 
llange  with  the  rounded  corner. 

We  are  of  opinion,  therefore,  that  the  record 
discloses  no  case  against  the  appellant. 

The  decree  of  the  Circuit  Court  mutt,  tliere- 
fore,  be  reversed  and  t fee  cause  remanded  with  in- 
structions to  dismiss  the  bill;  and  it  is  so  ordered. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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SAMUEL  STRONG,  Appt., 
v. 

CHARLES  F.  WILLEY, 


SAME  v.  SAME. 
(See  8.  C,  14  Otto,  512-515.) 
Reference  of  equity  action. 
The  reference  of  the  matter  in  dispute  in  an 
642 


equity  action  to  an  arbitrator,  coupled  with  the 
agreement  that  his  award  should  be  made  the  basis 
of  a  decree,  is  a  waiver  of  the  objection  that  the 
remedy  was  tt  law  and  not  in  equity. 

[Nos.  18,  19.1 
Submitted  Oct.  IS,  1881.   Bedded  Oct.  SB,  1881. 

APPEALS  from  the  Supreme  Court  of  the 
District  of  Columbia. 
The  case  is  sufficiently  stated  by  the  court. 
Messrs.  Nathaniel  Wilson  and  Enoch  Tot- 
ten,  for  appellant. 

Messrs.  L.  O.  Hine  and  S.  T.  Thomas,  for 
appellee. 

Mr.  Chief  Justice  Wait*  delivered  the  opin-  1514] 
ion  of  the  court: 

These  are  bills  of  review  to  correct  alleged 
errors  of  law  apparent  on  the  face  of  a  decree. 
The  two  original  suits  were  in  reality  but  one. 
They  were  considered  and  decided  together, 
and  both  are  included  in  the  same  decree.  They 
relate  to  controversies  growing  out  of  a  single 
contract  between  the  parties.  The  nature  of 
these  controversies  is  fully  disclosed  in  the  plead- 
ings. The  case  of  the  appellee  against  the  ap- 
pellant is  so  stated  as  to  admit  of  alternative  re 
lief.  The  object  of  the  appellee  evidently  was 
to  have  the  amount  due  him  ascertained,  and 
to  preserve  his  securities.  His  contract  called 
for  payment  in  a  certain  class  of  orders  on  the 
Board  of  Public  Works  of  the  District  of  Col- 
umbia, but  if  for  any  cause  he  could  not  get 
valid  orders,  or  if,  by  the  wrongful  acts  of 
the  appellant,  the  payment  of  orders  actually 
drawn  was  refused  when  presented,  compensa- 
tion might  be  decreed  to  him  in  money,  under 
the  prayer  for  general  relief. 

In  the  progress  of  the  litigation  the  parties 
agreed  to  refer  all  the  matters  of  difference  in- 
cluded in  their  respective  bills  to  the  arbitra- 
ment of  William  B.  Webb,  whose  decision  was 
to  be  final  and  conclusive,  and  his  award  was 
to  be  made  the  basis  of  the  decree  of  the  court. 
Pursuant  to  this  agreement  the  reference  was 
formally  ordered.  The  arbitrator,  after  bear- 
ing, decided  that  the  sum  of  $15,418.21  was 
due  the  appellee  from  the  appellant.  To  this 
award  the  appellant  filed  in  court  certain  ex- 
ceptions. What  these  exceptions  were  does 
not  appear  from  the  record,  but  it  does  appear 
that  they  were  overruled,  and  a  decree  entered 
against  the  appellant  for  the  sum  named,  to  be 
collected  by  execution,  as  at  law. 

It  is  now  contended  that  this  decree  is  errone- 
ous, because,  1,  it  does  not  dispose  of  the  issues 
raised  by  the  pleadings;  and  2,  it  is  for  a  sum 
in  excess  of  that  .claimed  by  the  appellee  in  his 
original  bill.  In  our  opinion  neither  of  these 
objections  is  good.  By  decreeing  the  payment 
of  money  the  court  has,  in  effect,  found,  either 
that  the  appellant  had  no  fund  in  the  hands  of  [515] 
the  district  authorities  on  which  he  could  draw, 
or  that  the  appellant,  by  bis  improper  interfer- 
ence to  prevent  the  payment  of  the  orders  he 
drew,  made  himself  liable  personally  for  money. 

It  is  not  true  that  the  amount  of  the  decree 
is  greater  than  the  demand  of  the  appellee  in 
his  original  bill,  if  the  orders  theretofore  issued 
to  him  were  not  paid.  He  expressly  averred  in 
the  original  bill  that  there  was  due  him  $27,070 
under  the  contract,  if  his  orders  were  not  paid; 
and  in  his  answer  to  the  bill  of  the  appellant, 
the  amount  is  stated  to  be  $16,899.98.    It  was 
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only  in  the  event  of  his  holding  the  orders  and 
getting  payment  thereon,  that  the  balance  was 
stated  at  a  less  sum. 

The  reference  of  the  matter  in  dispute  to  the 
arbitrator,  coupled  with  the  agreement  that  his 
award  should  be  made  the  basis  of  a  decree  in 
ihe  suits,  is  clearly  a  waiver  of  the  objection 
that  the  remedy  was  at  law  and  not  in  equity, 
if  any  such  objection  in  fact  existed,  which  we 
arc  by  no  means  inclined  to  admit. 

The  case  is  to  be  decided  upon  the  face  of  the 
original  record,  and  not  upon  the  averment  of 
new  facts  in  the  bills  of  review. 

The  decree  of  Ote  court  below  is  affirmed  in  each 
case. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


BALTIMORE    AND    OHIO  RAILROAD 
COMPANY,  Plff.  in  Err., 
v. 

GEORGE  W.  KOONTZ,  Admr.  of  William 
A.  Weiohtmas,  Deceased. 


SAME 


MONROE  PUNKHOU8ER,  Admr.  of 
Charles  L.  Noel,  Deceased. 


SAME 

t>. 

MONROE  FUNKHOUSER.Admr.of  Rkuhkn 

E.  Hammond,  Deceased. 

(See  S.  C.  14  Otto,  5-18.) 

Residence  of  corporation* — lease  of  railroad — re- 
moval of  cause — effect  of— proceeding  in  Stale 
Court — writ  »f  error— entering  and  docketing 
the  cause. 

L  Corporations  do  not  change  their  citizenship  by 
doing  business  away  from  their  legal  residence ;  but 
simply  extend  the  field  of  their  operations. 

2.  A  Maryland  corporation,  by  taking  from  a  Vir- 
ginia corporation  with  the  assent  of  Virginia,  a  lease 
■of  a  railroad  in  Virginia,  did  not  make  itself  a  Cor- 
poration of  that  State. 

&  When  sued  in  a  State  Court  of  Virginia  by  a 
citizen  of  that  State,  it  could,  as  a  corporation  of 
Maryland,  remove  the  cause  to  the  U.  S.  Circuit 
Court. 

4.  The  State  Court  loses  its  jurisdiction  and  must 
Atop  proceedings  in  a  case  when  the  petition  for  re- 
moval and  security  are  presented,  and  the  Circuit 
Court  must  go  on  when  the  record  is  entered  there. 

5.  If  the  State  Court  refuses  to  let  go  its  Jurisdiction, 
tbe  petitioning  party  need  not,  in  order  to  prevent 
liis  appearance  from  operating  as  a  waiver, show  to 
the  State  Court  that  he  has  entered  the  record  and 
docketed  the  cause  in  the  Circuit  Court  on  the  first 
day  of  the  next  term  following  the  removal. 

8.  Whether  a  case  is  made  for  removal,  is  a  feder- 
al question.  If.  after  a  case  is  made,  the  State  Court 
roroes  the  petitioning  party  to  trial  and  judgment, 
and  the  highest  court  of  the  State  sustains  the  Judg- 
ment, he  is  entitled  to  his  writ  of  error  to  this  court 
If  be  saves  the  question  on  the  record ;  or  he  may 
enter  the  record  in  the  Circuit  Court  and  require  the 
diverse  r\rty  to  litigate  with  him  there,  even  while 
i  lie  State  Court  is  going  on. 

7.  If  the  petitioner  fails  to  enter  the  record  and 
•locket  the  cause  in  the  Circuit  Court  on  the  first  day 
of  the  next  term,  the  Jurisdiction  of  that  court  to 
not  lost ;  the  court  may  allow  it  to  be  entered  on  a 
subsequent  day.  If  good  cause  is  shown. 

«.  If  the  petitioning  party  is  kept  in  the  State  Court 
by  his  adversary,  against  his  will,  he  may,  after  hav- 

.See  14  Otto. 


ing  obtained  a  reversal  of  the  Judgment  and  an  or- 
der for  the  allowance  of  the  removal,  enter  tbe  cause 
in  the  Circuit  Court,  notwithstanding  the  term  of 
that  court  has  gone  by  during  which,  under  other 
circumstances,  the  record  should  have  been  entered. 
[Nos.  80,  460,  78M.1 

Argued  Oct.  J4,  fSSl.      Decided  Oct  isSl. 

IN  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  State  of  Virginia. 
The  case  is  stated  by  the  court. 
Messrs.  Hugh  W.  Sheffey,  John  K.  Coicen, 
E.  J.  D.  Cross  and  J.  H.  B.  Latrobc,  for 
plaintiff  in  error. 

Messrs.  John  R.  Tucker  and  Moses  Wal- 
ton, for  defendants  in  error. 

Mr.  CI  icf  Justice  WaJte  delivered  the  opin- 
ion of  the  court: 

These  cases  are  substantially  alike  and  pre- 
sent the  following  facts: 

The  Baltimore  and  Ohio  Railroad  Company 
was  incorporated  by  the  State  of  Mary  hind  on 
the  28th  of  February,  1827,  to  build  and  oper- 
ate a  railroad  from  Baltimore,  in  Maryland,  to 
some  suitable  point  on  the  Ohio  River.  By  the 
terms  of  the  charter  the  annual  elections  of  di- 
rectors were  to  be  held  in  Baltimore.  On  the 
2d  of  March  following,  the  State  of  Virginia 
granted  the  Company  the  same  rights  and  priv- 
ileges in  Virginia  that  had  been  granted  to  it  in 
Maryland,  except  that  no  lateral  road  could  be 
built  in  Virginia  without  the  consent  of  the  Leg- 
islature, ana  the  road  was  not  to  strike  the  Ohio 
at  a  point  lower  than  the  mouth  of  the  Little 
Kanawha.  Under  this  authority  from  the  two 
States  a  road  was  built  from  Baltimore  to  Wheel 
ing,  in  Virginia.  When  the  State  of  West  Vir- 
ginia was  formed,  it  took  from  Virginia  all  the 
territory  occupied  by  the  road  in  that  State,  and 
from  that  time  no  part  of  the  original  line  har 
been  within  the  present  State  of  Virginia. 

On  the  20th  of  August,  1878,  the  Baltimore 
and  Ohio  Company  took  a  lease  from  the  Wash, 
ington  City,  Virginia  Midland  and  Great  South- 
ern Railroad  Company,  a  Virginia  Corporation, 
of  all  the  railroad  of  the  last  named  company 
lying  between  Strasburg  and  Harrisonburg,  in 
Virginia.  Under  this  lease  the  Baltimore  and 
Ohio  Company  took  the  exclusive  possession  oi 
and  operated  the  leased  property,  using  for  thai 
purpose  the  powers  and  franchises  of  the  Vir- 
ginia corporation.  While  so  operating  thi 
leased  road  an  accident  happened  to  one  of  thv 
passenger  trains,  by  which  the  several  person:, 
whose  administrators  arc  defendants  in  error  in 
these  cases  lost  their  lives.  These  suits  were 
brought  in  a  State  Court  of  Virginia,  under  a 
statute  of  that  State,  to  recover  damages  for  the 
deaths  of  the  persons  named  by  the  alleged 
wrongful  acts  of  the  Company.  Each  of  the  ad- 
ministrators suing  was  a  citizen  of  Virginia. 

On  the  2d  of  September,  1876,  which  is  rou- 
ceded  to  have  been  in  time,  the  Com  par",  ..«' 
its  petitions  in  the  State  Court  for  the  removal 
of  the  cases  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  \  irginia,  the 
proper  district,  on  the  ground  that  the  Company 
was  a  citizen  of  Maryland  and  the  several  plaint- 
iffs, citizens  of  Virginia.  The  plaintiffs  answered 
the  petition  in  each  case,  denying  that  the  Com- 
pany was  a  citizen  of  Maryland,  and  claiming 
that  for  all  the  purposes  of  these  suits  it  was  a 
citizen  of  Virginia.   After  hearing,  the  8tate 
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Court  refused  to  recognize  the  removal,  because, 
as  was  held,  by  leasing  and  operating  the  road 
of  the  Virginia  corporation  under  the  Virginia 
charter,  the  Company  became,  for  all  the  pur- 
poses of  that  business,  a  citizen  of  Virginia.  To 
this  ruling,  exceptions  were  taken  in  due  form 
and  made  part  of  the  several  records. 

It  nowhere  appears  that  copies  of  the  records 
in  the  State  Court  have  ever  been  entered  in  the 
Circuit  Court,  but  on  the  19th  of  December, 
1876,  the  Company  asked  and  obtained  from 
the  State  Court  leave  to  plead,  and  in  due  time 
thereafter  pleas  of  not  guilty  were  put  in.  One 
case  was  tried  in  the  State  Court  on  the  6th  of 
April,  1877;  another  on  the  10th  of  April,1878, 
and  the  other  on  the  9th  of  December  after- 
wards. Judgment  was  given  in  each  case  for 
the  plaintiff.  The  Company  was  represented  at 
the  trials,  and  exceptions  of  various  kinds  were 
taken.  The  causes  were  all  carried  to  the  Su- 
preme Court  of  Appeals  of  the  State, where  the 
judgments  were  affirmed.  The  records  show  dis- 
tinctly that  errors  were  assigned  on  the  rulings 
upon  the  petitions  for  removal,  and  that  the  de- 
cision was  adverse  to  the  Company.  The  cases 
are  now  here  on  writs  of  error  to  the  Supreme 
Court  of  Appeals,  and  the  questions  presented 
for  our  consideration  are :  1.  Whether  a  case 
for  removal  was  made  by  the  Company;  and,  2, 
if  it  was,  whether,  as  it  does  not  appear  affirm- 
atively that  copies  of  the  records  have  been  en- 
tered in  the  Circuit  Court,  the  Company  has 
lost  its  right  to  have  the  judgments  reversed 
for  the  original  errors  in  that  behalf. 

The  Court  of  Appeals  in  Virginia  hela,  as 
early  as  1855,  in  the  case  of  the  22.  J?.  Co.  v. 
QaUahue,  12  Gratt,  655,  that  the  Baltimore  and 
Ohio  Company  could  be  sued  in  Virginia,  and 
in  the  course  of  the  opinion  said  that  the  effect 
of  the  enabling  Act  of  Virginia  was  to  make 
the  Company  a  Virginia  corporation  as  to  its 
road  within  the  territory  of  Virginia.  After- 
wards, in  1870,  this  court  decided,  in  B.  B.  Co. 
v.  Harri*,  12  Wall.,  65  f79 U.  S., XX. ,854],  that 
the  company  could  be  sued  in  the  District  of  Co- 
lumbia, into  which  a  lateral  road  had  been  built 
with  the  consent  of  Congress,  given  through  an 
enabling  Act  much  like  that  of  Virginia.  In  that 
case  we  held  the  company  to  be  a  Maryland 
corporation  only,  and  that  no  new  corporation 
had  been  created  by  the  enabling  Act  either  of 
Virginia  or  the  District  of  Columbia.  The  ruling 
in  the  Virginia  case  was  followed  by  the  Su- 
preme Court  of  Appeals  of  West  Virginia  in  the 
cases  of  Gotham  v.  Supervisors,  1  W.  Va.,808, 
and  B.  B.  Co.  v.  Supervisors,  8  W.  Va,,  819, 
both  of  which  were  decided  before  B.  B.  Co.  v. 
Harris,  in  this  court.  That  question  is,  how- 
ever, unimportant  here,  as  it  is  conceded  that 
the  part  of  the  road  originally  in  Virginia  is 
now  in  West  Virginia,  and  that  the  Company 
no  longer  uses  in  Virginia  any  of  the  franchises 
conferred  by  the  enabling  Act  of  that  State. 
Neither  the  Court  of  Appeals,  nor  counsel  here, 
make  any  claim  on  account  of  that  legislation. 
Even  conceding  that  the  Company  was  once  a 
Virginia  corporation,  so  far  as  its  original  road 
in  that  State  was  concerned,  the  most  that  can 
be  said  of  it  now  is,  that  in  common  with  all 
citizens  of  the  old  State,  residing  on  the  ceded 
territory,  its  citizenship  was  transferred  by  the 
organization  of  West  Virginia  from  the  old 
State  to  the  new.  Consequently,  if  it  was  once 
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a  Corporation  of  Maryland  and  Virginia,  it  is 
now  a  Corporation  of  Maryland  and  West  Vir- 
ginia. Any  citizenship  it  may  have  had  in  Vir- 
ginia has  been  lost. 

It  is  not  contended  that  this  enabling  Act  gave 
the  Company  a  right  to  lease  another  Virginia 
road  and  operate  it  as  a  lateral  road,  nor  that  in 
running  the  leased  road  the  Company  uses  any 
of  the  franchises  conferred  by  the  original  grant 
The  present  claim  is  that,  by  using  the  fran- 
chises of  another  Virginia  corporation  to  run 
its  leased  road,  it  made  itself  a  Corporation  of 
Virginia,  for  all  the  purposes  of  that  business, 
just  as  the  lessor,  was  and  is. 

It  is  well  settled  that  a  corporation  of  one 
State  doing  business  in  another,  issuable  where 
its  business  is  done,  if  the  laws  make  provision 
to  that  effect.  We  have  so  held  many  times. 
Ins.  Co.  v.  French,  18  How.,  404 [59 U.  8., XV., 
461] ;B.B.  Co. v.  Harris  [supra] ;  Ex  parte  Sehoi- 
fon«^,96U.S.,869[XXlV.,858].  This  Com- 
pany concedes  that  it  was  properly  sued  in  Vir- 
ginia. What  it  asks  is,  that  being  sued  there  it 
may  avail  itself  of  the  privilege  it  has  under  an 
Act  of  Congress,  as  a  Corporation  of  Maryland, 
and  remove  a  suit  which  has  been  begun,  into 
the  proper  court  of  the  United  States  exercising 
jurisdiction  within  Virginia.  The  litigation  is 
not  to  be  taken  out  of  Virginia,  but  only  from 
one  court  to  another  within  that  State.  So  that 
the  single  question  presented  is,  whether,  by 
taking  a  lease  of  the  road  of  a  Virginia  corpo- 
ration, the  Maryland  Corporation,  made  itself 
also  a  Corporation  of  Virginia,  for  all  purposes 
connected  with  the  use  of  the  leased  property. 

It  is  not  denied  that  the  Maryland  Company 
derived  all  its  power,  so  far  as  the  operation  of 
the  Virginia  road  was  concerned,  from  the  Vir- 
ginia corporation ;  nor  that,  in  respect  of  the  busi- 
ness of  that  road,  it  must  do  just  what  was  re- 
quired of  the  Virginia  corporation  by  the  laws 
of  Virginia;  but  that  does  not,  in  our  opinion, 
make  it  a  Corporation  of  Virginia.  It  may  be 
sued  in  Virginia,  because,  with  the  implied  as- 
sent of  that  State,  it  does  business  there;  but,  as 
we  said  substantially  in  BehoUenberger's  due,  the 
question  of  suability  and  jurisdiction  is  not  so 
much  one  of  citizenship  as  of  finding.  If  a 
citizen  of  one  State  is,  found,  for  the  purposes  of 
the  lawful  service  of  judical  process,  in  another, 
he  may,  ordinarily,  be  sued  there.  A  citizen  of 
Maine  may  be  sued  in  California,  if  he  happens 
to  be  there  in  person  and  the  proper  officer 
serves  him  personally  with  the  lawful  process 
of  a  California  court.  He  is  still  a  citizen  of 
Maine,  although,  in  the  exercise  of  one  of  the 
privileges  of  a  citizen  of  the  United  States,  he 
has  been  found  in  California.  An  individual 
may.  without  asking  permission  of  state  au- 
thorities, do  business  where  he  pleases,  and,  if 
a  citizen  of  one  State,  he  is  entitled  to  all  the 
privileges  and  immunities  of  citizens  of  the 
several  States.  Const.,  Art.  IV.,  sec.  2.  Not 
so  with  corporations.  Their  rights  outside  the 
State,  under  the  authority  of  which  they  were 
created,  depend  primarily  on  their  charters.  If 
the  charter  allows  it,  they  may  exercise  their 
chartered  privileges  and  carry  on  their  chartered 
business  in  any  other  State  which,  by  express 
grant  or  by  implication,  permits  them  to  do  so. 
They  have  no  absolute  right  of  recognition  in 
any  other  State  than  their  cwn,  Paul  v.  Vir- 
ginia, BWaH,  168  [75  U  8..  XIX.,  857],  and 
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the  State  which  recognizes  them  can  impose 
such  conditions  on  its  recognition  as  it  chooses, 
not  inconsistent  with  the  Constitution  and  laws 
of  the  United  States.  If  they  are  recognized 
and  permitted  to  do  business  without  limitation, 
express  or  implied,  they  carry  with  them  whom- 
ever they  go  all  their  chartered  rights,  and  may 
claim  all  their  chartered  privileges  which  can 
be  used  away  from  their  legal  home.  Their 
charters  are  the  law  of  their  existence  and  are 
taken  wherever  they  go.  By  doing  business 
away  from  their  legal  residence  they  do  not 
change  their  citizenship,  but  simply  extend  the 
field  of  their  operations.  They  reside  at  home, 
but  do  business  abroad. 

In  this  case,  a  Maryland  Corporation  leased 
the  railroad  and  the  franchises  of  a  Virginia 
corporation.  Neither  state  Legislature  acted 
[18]  speciallyon  the  subject,  so  far  as  the  record  dis- 
closes. The  Maryland  Corporation  assumed  the 
right  to  take,  and  the  Virginia  corporation  to 
grant,  the  lease  which  lies  at  the  foundation  of 
the  rights  of  the  parties.  Under  this  lease  pos- 
session was  given  and  taken  without  objection 
from  the  authorities  of  either  State,  and  the 
Maryland  Corporation  actually  uses  the  fran- 
chises of  that  of  Virginia.  The  question,  there- 
fore, presented  to  us  is  not  one  of  ultra  viret. 
No  complaint  is  made  that  Maryland  has  never 
given  its  Corporation  the  right  to  go  to  Virginia 
and  take  a  lease,  nor  that  Virginia  has  never  au- 
thorized its  corporation  to  grant  such  a  lease. 
For  all  the  purposes  of  these  cases,  we  must  as- 
sume that  the  Maryland  Corporation  is  right- 
fully using  the  leased  road  and  with  the  consent 
of  both  States. 

We  can  hardly  believe,  if  an  individual,  a 
citizen  of  a  State  other  than  Virginia,  went  into 
that  State  and  leased  the  property  of  a  Virginia 
corporation,  to  use  as  the  corporation  did,  it 
would  be  claimed  that  he  made  himself  there- 
by a  citizen  of  Virginia,  within  the  meaning  of 
the  Constitution  and  laws  of  the  United  States. 
Citizenship  in  this  connection  has  a  special  sig- 
nification. All  persons  born  or  naturalized  in 
the  United  States,  and  subject  to  the  jurisdic- 
tion thereof,  are  citizens  of  the  United  States 
and  of  the  State  wherein  they  reside.  Amend. 
14,  sec.  1.  A  corporation  may,  for  the  purposes 
of  suit,  be  said  to  be  born  where  by  law  it  is 
created  and  organized,  and  to  reside  where,  by 
or  under  the  authority  of  its  charter,  its  princi- 
pal office  is.  A  corporation,  therefore,  created 
by  and  organized  under  the  laws  of  a  particu- 
lar State,  and  having  its  principal  office  there, 
is,  under  the  Constitution  and  laws,  for  the  pur- 
pose of  suing  and  being  sued,  a  citizen  of  that 
State,  possessing  all  the  rights  and  having  all 
the  powers  its  charter  confers.  It  cannot  mi- 
grate nor  change  its  residence  without  the  con- 
sent, express  or  implied„of  its  State,  but  it  may 
transact  business  wherever  its  charter  allows, 
unless  prohibited  by  local  laws.  Such  has  been 
for  a  long  time  the  settled  doctrine  of  this  court. 
"  It  must  dwell  in  the  place  of  its  creation,  and 
cannot  migrate  to  another  sovereignty,"  "  but 
its  residence  in  one  State  creates  no  insuperable 
objection  to  its  contracting  in  another."  Bk.v. 
Earie,  18  Pet,  520.  With  a  long  line  of  author- 
113  J  itics  in  this  court  to  the  same  effect  before  us, 
we  cannot  hesitate  to  say,  with  all  due  respect 
for  the  Court  of  Appeals  of  Virginia,  that  the 
Maryland  Corporation.  *y  taking  a  lease  from 
See  14  Otto. 


the  Virginia  corporation,  with  the  uncondition- 
al assent  of  Virginia,  of  a  railroad  which  could 
only  be  operated  by  the  use  in  Virginia  of  the 
corporate  franchises  of  the  lessor,  did  not  make 
itself  a  corporation  of  Virginia  or  part  with  any 
of  the  rights  it  had  under  the  Constitution  and 
laws  of  the  United  States  as  a  Corporation  of 
Maryland.  The  State  of  Virginia  has  not  granted 
to  it  any  special  powers  or  privileges,  beyond 
allowing  it  to  transact  its  corporate  business  in 
Virginia.  Its  powers  within  the  State  come 
from  its  Maryland  charter  and  the  Virginia  cor- 
poration. That  corporation  had  certain  fran- 
chises and  privileges  which  it  held  by  grant 
from  its  State.  These  franchises  and  privileges 
were  a  species  of  property  which,  we  must  pre- 
sume for  all  the  purposes  of  this  case,  it  had  the 
right  to  allow  the  corporation  of  another  State 
to  use.  The  Virginia  authorities  have  impliedly 
assented  to  all  that  has  been  done.  This  assent 
having  been  given  and  the  contract  entered  into 
between  the  companies,  all  Virginia  can  now  re- 
quire is  that  the  Maryland  Company,  in  carry- 
ing on  its  business  under  the  contract  and  using 
the  franchises  of  the  Virginia  company,  shall 
be  subject  to  all  obligations  which  the  charter 
imposes  on  that  corporation.  The  Maryland 
Corporation  simply  occupies  the  position  of  a 
company  carrying  on  an  authorized  business 
away  from  its  home,  with  the  consent  of  its  own 
State  and  of  that  of  the  State  in  which  its  busi- 
ness is  done.  For  these  reasons  we  must  hold 
that  the  court  of  appeals  erred  in  deciding  that 
the  removal  of  the  suit  to  the  Circuit  Court  was 
properly  refused,  because  the  Company,  by  tak- 
ing the  lease  and  using  the  road  in  Virginia,  be- 
came, for  all  the  purposes  of  that  lease,  a  Cor- 
poration of  Virginia. 

The  only  remaining  question  is  whether  the 
Company  can  now  claim  a  reversal  of  the  judg- 
ments below  on  account  of  this  error,  since  It 
does  not  appear  that  copies  of  the  records  in 
the  State  Court  have  been  entered  in  the  Circuit 
Court.  The  State  Court  of  original  jurisdiction 
directly  decided,  in  accordance  with  the  claims 
of  the  several  defendants  in  error,  that  upon  the 
showing  made  the  Company  was  not  entitled  to 
a  removal,  but  must  remain  and  defend  the  suits 
in  that  court.  It  was  conceded  on  the  argument  [14] 
that  if  the  judgment  had  been  rendered  before 
the  first  day  of  the  next  Term  of  the  Circuit 
Court  of  the  United  States,  there  could  be  a 
reversal,  if  the  case  was  in  fact  removable.  The 
position  of  the  defendants  in  error  seems  to  be, 
that  as  the  Company  appeared  and  went  on  with 
the  causes  in  the  State  Court  after  the  next  Term 
in  the  Circuit  Court,  without  showing  that  the 
copies  of  the  records  had  been  entered  in  that 
court,  it  in  effect  waived  its  right  to  a  removal 
and  submitted  itself  again  voluntarily  to  the  ju- 
risdiction of  the  State  Court. 

We  have  uniformly  held  that  if  a  State  Court 
wrongfully  refuses  to  give  up  its  jurisdiction 
on  a  petition  for  removal,  and  forces  a  party  to 
trial,  he  loses  none  of  his  rights  by  remaining 
and  contesting  the  case  on  its  merits.  Int.  Co,\. 
Dunn,  19  Wall..  223  [86  U.  8.,  XXII.,  691;  Re- 
moval Omm.100  U.S., 475  [XXV., 6001;  R.R.Co. 
v.  Mississippi,  102  U.  S.,  185  [ante,  96].  It  is, 
also,  a  well  settled  rule  of  decision  in  this  court, 
that  when  a  sufficient  case  for  removal  is  made 
in  the  State  Court,  the  rightful  jurisdiction  of 
that  court  comes  to  an  end,  and  no  further  pro 
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ceedings  can  properly  be  bad  there,  unless  in 
some  form  its  jurisdiction  is  restored.  Gordon 
v.  Longest,  16  ret.,  104;  Kanousc  v.  Martin,  15 
How.  ,209;  Int.  Co.  v.  Dunn,  supra;  R.  R.  Co.  v. 
Mississippi,  supra.  The  entering  of  the  copy  of 
the  record  in  the  Circuit  Court  is  necessary  to 
enable  that  court  to  proceed,  but  its  jurisdiction 
attaches  when,  under  the  law,  it  becomes  the 
du*y  of  the  State  Court  to  "  proceed  no  fur- 
ther." The  provision  of  the  Act  of  1875  is  in 
this  respect  substantially  the  same  as  that  of  the 
12th  section  of  the  Judiciary  Act  of  1789,  and 
requires  the  State  Court,  when  the  petition  and 
a  sufficient  bond  are  presented,  to  proceed  no 
further  with  the  suit ;  and  the  Circuit  Court, 
when  the  record  is  entered  there,  to  deal  with 
the  cause  as  if  it  had  been  originally  commenced 
in  that  court  The  jurisdiction  is  changed  when 
the  removal  is  demanded  in  proper  form  and  a 
case  for  removal  made.  Proceedings  in  the  Cir- 
cuit Court  may  begin  when  the  copy  is  entered. 
Such  is  clearly  the  effect  of  the  cases  of  Cordon 
v.  Longest  and  Kanousc  v.  Martin,  where  it  does 
not  appear  that  the  record  was  ever  entered  in 
115]  the  Circuit  Court.  In  Ins.  Co.  v.  Dunn  and  R.  R. 
Co.  v.  Mississippi,  the  records  were  entered,  but 
no  point  was  made  of  this  in  the  opinions.  We 
are  aware  that  in  the  Removal  Cases,  supra,  and 
Kern  v.  Huidekoper  [ante,  358],  it  is  said,  in 
substance,  that  after  the  petition  for  removal 
and  the  entering  of  the  record  the  jurisdiction 
of  the  Circuit  Court  is  complete,  but  this  evi- 
dently refers  to  the  right  of  the  Circuit  Court 
to  proceed  with  the  cause.  The  entering  of  the 
record  is  necessary  for  that,  but  not  for  the 
transfer  of  jurisdiction.  The  State  Court  must 
stop  when  the  petition  and  security  are  pre- 
sented, and  the  Circuit  Court  go  on  when  the 
record  is  entered  there,  which  is,  in  effect,  dock- 
eting the  cause.  The  question  then  is,  whether, 
if  the  State  Court  refuses  to  let  go  its  jurisdic- 
tion and  forces  the  petitioning  party  to  trial,  he 
must,  in  order  to  prevent  his  appearance  from 
operating  as  a  waiver,  show  to  the  State  Court 
that  he  is  not  in  default  in  respect  to  entering 
the  record  and  docketing  the  cause  in  the  Cir- 
cuit Court  on  the  first  Civ  of  the  next  Term  fol 
lowing  the  removal. 

As  has  just  been  seen,  when  the  State  Court 
has  once  lost  its  jurisdiction  it  is  prohibited 
from  proceeding  until  in  some  way  jurisdiction 
has  been  restored.  The  right  to  remove  is  de- 
rived from  a  law  of  the  United  States,  and 
whether  a  case  is  made  for  removal,  is  a  federal 

auestion.  If,  after  a  case  has  been  made,  the 
tatc  Court  forces  the  petitioning  party  to  trial 
and  judgment,  and  the  highest  court  of  the 
State  sustains  the  judgment,  he  is  entitled  to 
his  writ  of  error  to  this  court  if  he  saves  the 
question  on  the  record.  If  a  reversal  is  had 
here  on  account  of  that  error,  the  case  is  sent 
back  to  the  State  Court,  with  instructions  to 
recognize  the  removal  and  proceed  no  further. 
Such  was  in  effect  the  order  in  Cordon  v.  Long- 
rst,  supra.  The  petitioning  party  has  the  right 
o  remain  in  the  State  Court  under  protest,  and 
rely  on  this  form  of  remedy  if  he  chooses,or  he 
may  enter  the  record  in  the  Circuit  Court  and 
require  the  adverse  party  to  litigate  with  him 
there,  even  while  the  State  Court  is  going  on. 
This  was  actually  done  in  the  Removal  Cases. 
When  the  suit  is  docketed  in  the  Circuit 
Court,  the  advene  party  may  move  to  remand. 
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If  his  motion  is  decided  against  him,  he  may 
save  his  point  on  the  record  and,  after  final'  mbi 
judgment,  bring  the  case  here  for  review,  if  the 
amount  involved  is  sufficient  for  our  jurisdic- 
tion. If,  in  such  a  case,  we  think  bis  motion 
should  have  been  granted,  we  reverse  the  judg- 
ment of  the  Circuit  Court,  and  direct  that  the 
suit  be  sent  back  to  the  State  Court  to  be  pro- 
ceeded with  there  as  if  no  removal  had  been  had. 
If  the  motion  to  remand  is  decided  by  the  Cir- 
cuit Court  against  the  petitioning  party,  he  can 
at  once  bring  the  case  here  by  writ  of  error  or 
appeal  for  a  review  of  that  decision,  without  re- 
gard to  the  amount  in  controversy.  Babbitt  v. 
Clark  [ante,  5071  If,  in  such  a  case,  we  re- 
verse the  order  or  the  Circuit  Court  to  remand, 
our  instructions  to  that  court  are,  as  in  Relfe  v. 
Bundle  [ante,  887],  to  proceed  according  to 
law,  as  with  a  pending  suit  within  its  jurisdic- 
tion by  removal.  Should  the  petitioning  party 
neglect  to  enter  the  record  and  docket  the  cause 
in  the  Circuit  Court  in  time,  we  see  no  reason 
why  his  adversary  may  not  go  into  the  Circuit 
Court  and  have  the  cause  remanded  on  thai,  ac- 
count. This  being  done,  and  no  writ  of  error 
or  appeal  to  this  court  taken,  the  jurisdiction 
of  the  State  Court  is  restored,  and  it  may  right- 
fully proceed  as  though  no  removal  had  ever 
been  attempted. 

It  is  contended,  however,  that  if  the  petition- 
er fails  to  enter  his  record  and  docket  his  cause 
in  the  Circuit  Court  on  the  first  day  of  the  next 
term,  the  jurisdiction  of  that  court  is  lost,  and 
there  can  be  no  entry  on  a  subsequent  day.  Such 
we  do  not  understand  to  be  the  law.  The  pe- 
titioner must  give  security  that  he  will  enter  the 
record  on  that  day,  but  there  is  nothing  in  the 
Act  of  Congress  which  prohibits  the  court  from 
allowing  it  to  be  entered  on  a  subsequent  day, 
if  good  cause  is  shown.  In  the  Removal  Cases, 
supra,  we  used  this  language:  "While  the  Act 
of  Congress  requires  security  that  the  transcript 
shall  be  filed  on  the  first  day  of  the  next  Term, 
it  nowhere  appears  that  the  Circuit  Court  is  to 
be  deprived  of  its  jurisdiction  if,  by  accident, 
the  party  is  delayed  until  a  later  day  in  the 
term.  If  the  Circuit  Court,  for  good  cause 
shown,  accepts  the  transfer  after  the  day  and 
during  the  Term,  its  jurisdiction  will,  as  a  gen- 
eral rule,  be  complete  and  the  removal  properly 
effected."  This  was  as  far  as  it  was  necessary 
to  go  in  that  case,  and  in  entering,  as  we  did 
then,  on  the  construction  of  the  Act  of  1875 
[18  Stat,  at  L.,  470],  it  was  deemed  advisable  to  . 
confine  our  decision  to  the  facts  we  had  then  be-  I 
fore  us.  Now  the  question  arises  whether,  if 
the  petitioning  party  is  kept  by  his  adversary, 
and  against  his  will,  in  the  State  Court,  and 
forced  to  a  trial  there  on  the  merits,  he  may, 
after  having  obtained  in  the  regular  course  of 
procedure  a  reversal  of  the  judgment  and  an 
order  for  the  allowance  of  the  removal,  enter 
his  cause  in  the  Circuit  Court,  notwithstanding 
the  Term  of  that  court  has  gone  by  during 
which,  under  other  circumstances,  the  record 
should  have  been  entered.  We  have  no  hesita- 
tion in  saying  that  in  our  opinion  he  can.  As 
has  been  already  seen,  the  jurisdiction  was 
changed  from  one  court  to  the  other  when  the 
case  tor  removal  was  actually  made  in  the  State 
Court.  The  entering  of  the  record  in  the  Cir- 
cuit Court  after  that  was  mere  procedure  and  in 
its  nature  not  unlike  the  pleading  which  follow 
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service  of  process,  the  filing  of  which  is  ordi- 
narily regulated  by  statute  or  rules  of  practice. 
The  failure  to  file  pleadings  in  tune  does  not  de- 
prive the  Court  of  the  jurisdiction  it  got  through 
the  service  of  process,  but  inexcusable  delay 
may  be  good  ground  for  dismissing  the  cause 
for  want  of  prosecution.    80  here,  if  the  peti- 
tioning party,  without  sufficient  cause,  fails  to 
enter  his  record  and  docket  his  cause,  the  suit 
may  be  properly  remanded  for  want  of  due 
prosecution  under  the  removal;  but  if  sufficient 
cause  is  shown  for  the  delay,  there  is  nothing  in 
the  statute  to  prevent  the  court  from  taking  the 
case  after  the  first  day  of  the  Term  and  exercis- 
ing its  jurisdiction.   Clearly  it  is  within  the 
judicial  discretion  of  every  court,  on  good 
cause  shown,  to  set  aside  a  default  in  filing 
pleadings  on  a  statutory  rule  day,  and  allow 
the  omission  to  be  supplied.   This  case  seems 
to  be  analogous  to  that.  Undoubtedly  prompt- 
ness should  be  insisted  on  by  the  courts  of  the 
United  States,  and  no  excuse  should  be  accept- 
ed for  delay  in  entering  a  record  after  removal, 
unless  it  amounts  to  a  clear  justification  or  a 
waiver  by  the  opposite  party.   It  seems  to  us 
manifest  that  if  the  petitioning  party  is  forced 
by  his  adversary  to  remain  in  the  State  Court, 
until  he  can  in  a  proper  way,  secure  a  reversal 
of  the  order  which  keeps  him  there,  the  re- 
quirement of  the  law  for  entering  the  record  in 
the  Circuit  Court  at  any  time  before  the  rever- 
sal actually  takes  place  must  be  deemed  to  have 
been  waived,  and  that  for  all  the  purposes  of 
procedure  in  that  court,  the  time  when  the  State 
Court  lets  go  its  jurisdiction  may  be  taken  as 
the  time  according  to  which  the  docketing  of 
the  cause  is  to  take  place.   Certainly  the  peti- 
tioning party  ought  not  to  be  required  to  carry 
on  his  litigation  in  two  courts  at  the  same  time. 
He  may  do  so  if  he  chooses,  but  if  he  elects  to 
go  on  in  the  State  Court  after  his  petition  for 
removal  is  ('Jsregarded,  and  take  his  chances  of 
obtaining  a  reversal  of  any  judgment  that  may 
be  obtained  against  him  because  he  was  wrong- 
fully kept  there,  he  ought  not  to  be  deprived 
of  a  trial  in  the  proper  jurisdiction  because  of 
the  unwarranted  act  of  his  adversary,  or  of  the 
State  Court. 

The  judgment  of  the  Court  of  Appeal*  in  eacJi 
of  these  casts  it  reverted  and  the  causa  remanded 
to  the  Supreme  Court  of  Appeals  of  Virginia, 
with  directions  to  reverse  the  judgments  of  the 
Circuit  Court  of  the  county  and  transmit  the 
cases  to  that  court  with  instructions  to  vacate 
all  orders  and  judgments  made  or  entered  sub- 
sequent to  the  filing  of  the  several  petitions  for 
removal  and  approval  of  the  bonds,  and  pro- 
ceed no  further  therein  unless  its  jurisdiction  be 
ffrtored  by  the  action  of  the  Circuit  Court  of 
the  United  States  or  this  court. 
True  copy.  Test; 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 


1.  In  an  action  against  an  Indorser  by  his  immedi- 
ate Indorsee,  upon  an  Indorsement  of  a  negotiable 
promissory  note,  made  in  blank,  it  1b  not  competent 
to  prove  as  a  defense  that,  as  part  of  the  transaction 
it  was  agreed  between  the  parties,  but  not  In  writ- 
ing, toat  the  indorsement  should  merely  have  the 
legal  effect  of  one  expressed  to  be  without  recourse. 
.2.  Under  the  Statute  of  Colorado,  if  the  maker  of 


JOHN  H.  MARTIN,  Plff.  in  Err., 
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'OTHER  A.  COLE. 
(See  8.  C.,  14  Otto,  80-40.) 
Jfaroi  evidence  to  release  indorser—suit  again* 
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the  note  is  Insolvent,  so  that  a  suit  against  him 
would  be  unavailing,  the  failure  to  Instill  te  it  will 
furnish  no  defense  to  the  indoraer. 

Submitted  Oct.  It,  mi.  ^Decided  Oct.  SI,  1881. 

F ERROR  to  the  Supreme  Court  of  Colorado 
Territory. 
The  case  is  stated  by  the  court. 
Messrs.  8.  E.  Browne.  Thos.  O.  Putnam  and 
H.  M.  Teller,  for  plaintiff  in  error : 

The  ruling  of  the  court  on  the  demurrer  to 
the  special  plea  is  the  first  error  complained  of. 

We  contend  that  the  plea  set  up  a  perfect  de- 
fense to  the  action  and,  in  support  of  this  view, 
we  cite  the  following  authorities : 

2  Stark.  Ev.,  575 and n.;  2 Pars.  N.  &B.,  24 : 
BM  v.  Ely,  5  Serg.  &  R.,  868  ;  Cummings  v. 
Qdur,  Anth.  IT.  P.,  4;  Folger  v.  Dousman,  87 
Wis.,  619;  Chaddock  v.  Vannest,  85  N.  J.,  517; 
Benton  v.  Martin,  52  N.  Y.,  570;  Riddle  v.  Ste- 
vens, 82  Conn.,  878;  Schaferv.  Bk.,  59  Pa., 144 
Luellen  v.  Hare,  9  Am.  L.  R.  (N.  8.),  611  and 
notes;  Tenney  v.  Prince,  4  Pick.,  885;  Perkins 
v.  Cbttin,  11  Conn.,  218;  N.  T.  Exchange  Co.  v. 
DeWolf,  81  N.  Y.,  282;  Bey  v.  Simpson,  22 
How.,  841  (68  U.  S.,  XVI.,  260) ;  Bailey  v. 
Cromwell,  8  Scam.,  71 ;  Scammon  v.  Adams, \\ 
111.,  575;  Downer  v.  Chesebrough,  86  Conn.,  89; 
Daley.  Gear,  88  Conn.,  15;  S.  C,  89  Conn.,  89; 
Barker  v.  Prentiss,  6  Mass.,  480;  Story,  Prom. 
H.f  sec.  459  and  notes;  Lincoln  v.  Hintey,  51 
M.,  485. 

This  great  question  is  settled  by  the  Supreme 
Court  of  Colorado  against  us,  arid  to  support  its 
opinion  two  causes  from  Illinois  and  one  from 
Indiana  are  cited.  Mr.  Justice  Stone  then  cites 
Dale  v.  Gear  (supra),  where  he  says  a  plea.sub- 
stantially  like  this,  was  held  ill,  on  demurrer, 
but  fails  to  cite  the  authority  in  full.  We  call 
the  especial  attention  of  the  court  to  the  entire 
opinion,  and  also  to  the  plea  as  amended  and 
the  very  learned  opinion  of  the  same  court  on 
the  same  case  in  the  89th  Conn.,  89. 

We  are  prepared  to  admit  that  the  presump- 
tion prima  facie  from  a  blank  indorsement  of  a 
promissory  note  is,  "That  the  note  is  due  and 
payable,  according  to  its  tenor;  that  the  maker 
is  of  the  ability  to  pay  it  when  due  ;  and  that, 
by  the  use  of  due  diligence,  it  is  collectible." 
But  we  contend  that  the  presumption  is  only 
prima  facie,  and  may,  therefore,  be  rebutted  by 
parol.  To  this  effect  are  many  of  the  modern 
authorities  cited  supra,  and  not  a  few  of  the 
older  cases.  We  contend  that  this  is  not  con. 
tradicting  a  writing  by  parol,  because  the  blank 
indorsement  rests  in  parol  only  until  it  has  been 
made  full  by  the  holders,  and  as  we  think,  if 
this  filling  is  done  in  violation  of  the  contempo- 
raneous verbal  agreement  of  the  parties, the  per- 
son who  so  violates  his  agreement  is  guilty  of  a 
fraud  upon  the  rights  of  the  other,  from  which 
he  may  be  relieved  even  at  law. 

Defendant  in  the  district  court  offered  to  prove 
in  defense,  a  contemporaneous  agreement,  such 

[Jo  note  cannot  vary  his  contract  by 
—  _ -.Jdence,  admissible  for  what  purposes. 
:  to  Bk.  of  U.  8.  v.  Dunn,  31  U.  8.  (tfPetXS. 
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as  was  set  up  to  bis  second  plea  and  also  to  prove, 
under  the  general  issue,  "That,  at  the  time  the 
note  was  transferred  by  Martin  to  Cole,  it  was 
expressly  agreed  between  Martin  and  Cole  that 
Martin  should  indorse  his  name  on  the  note  in 
blank,  to  enable  Cole  to  collect  in  his  own  name, 
and  that  Cole  agreed  then,  in  consideration  of 
what  he  had  given  for  the  note,  that  he,  Martin, 
was  never  to  he  called  upon  as  indorser  or  guar- 
antor of  its  payment,  in  the  event  he  failed  to 
collect  it  from  the  maker  of  the  note."  To 
these  offers  Cole  objected.  The  objection  was 
sustained  and  Martin  excepted. 

This  is  the  second  error  relied  upon. 

We  cite  the  following  authorities,  showing 
that  this  fraud  should  have  been  received  under 
the  general  issue. 

Bdbcock  v.  Trice,  18  HI.,  420;  Murray  v.  Car- 
lin,  67  I1L,  286  ;  People  ex  rel.  Fleming  v.  Ni- 
agara C.  P.,  12  Wend.  246. 

(No  counsel  appeared  for  defendant  in  error.) 

Mr.  Justice  Matthews  delivered  the  opinion 
of  the  court : 

This  cause  is  brought  into  this  court  by  a  writ 
of  error  to  the  Supreme  Court  of  the  Territory 
of  Colorado. 

The  defendant  in  error  was  plaintiff  below, 
and  brought  his  action  of  assumpsit  against  the 
plaintiff  in  error,  as  indorser  of  a  promissory 
note  in  the  District  Court  of  the  First  Judicial 
District  of  Colorado  Territory,  for  the  County 
of  Arrapahoe,  the  plaintiff  below  being  the  im- 
mediate indorsee. 

A  copy  of  the  note  sued  on,  with  the  indorse- 
,    ments,  filed  with  the  declaration,  is  as  follows : 
[3!]  "$1,414.15. 

Georgetown,  C.  T.,  July  17th,  1868. 

On  or  before  eighteen  months  after  date,  I 
promise  to  pay  to  John  H.  Martin,  or  order,  the 
sum  of  fourteen  hundred  and  fourteen  dol- 
lars, for  value  received,  at  George  I.  Clark  & 
Co. '8  bank  at  Georgetown,  with  Interest  at  the 
rate  of  three  per  cent  per  month  from  date 
until  paid. 

(Signed)  John  Webb." 

[Indorsed  on  back.] 

"Pay  to  the  order  of  Luther  A.  Cole.  Value 
received.        (Signed)      John  H.  Martin." 

The  declaration,  besides  the  common  money 
counts,  contained  five  special  counts. 

In  the  first  of  them  it  is  averred  that  the  note 
sued  on  being  unpaid,  on  Feb.  5, 1870,  the 
plaintiff  instituted  suit  thereon  against  the 
maker,  at  the  first  term  of  the  court  in  the  coun- 
ty of  his  residence  after  the  maturity  thereof, 
and  at  the  same  Term,  of  April  7,  1870,  recov- 
ered judgment  thereon  against  him  for  $2,284, 
together  with  costs;  that  upon  said  judgment  he 
afterwards,  on  May  0, 1870,  caused  to  be  issued, 
and  placed  in  the  hands  of  the  sheriff,  an  exe- 
cution, which,  on  June  6,  1870,  he  made  re- 
turn of,  showing  that  on  May  9,  1870,  he  had 
levied  the  same  on  certain  mining  claims  of  the 
defendant,  which,  on  June  1, 1870,  he  had  sold 
according  to  law  for  the  sum  of  $5,  besides  the 
costs  of  the  suit,  amounting  to  $45.75;  and  it  is 
also  in  the  same  count  further  averred  that, 
from  the  time  of  the  rendition  of  the  judgment 
ngainst  Webb,  the  maker  of  the  note,  he  had  no 
»»ther  property,  either  real  or  personal,  subject 
to  execution,  out  of  which  the  balance  of  the 
judgment  or  any  part  of  it  could  have,  been 
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made,  and  that  the  keeping  of  the  execution  in 
the  hands  of  the  sheriff  for  the  period  of  ninety 
days  from  its  date,  or  the  issuing  of  a  pluriea  or 
other  execution  to  collect  the  balance  of  said 
judgment,  would  have  been  wholly  unavailing. 
There  is  also  the  further  averment  in  the  same 
count  that  the  plaintiff  used  all  due  diligence 
to  collect  said  note  from  the  maker. 

The  second  count  of  the  declaration  contains 
the  averment  that,  "  At  the  time  the  said  note 
became  due  and  payable,  and  from  that  time  [32] 
up  to  the  time  of  the  commencement  of  this 
suit,  and  up  to  the  present  time,  the  said  John 
Webb  ever  has  been,  and  still  is,  insolvent  and 
unable  to  pay  said  note,  and  that  the  institution 
of  a  suit  against  the  said  John  Webb  at  the  time 
the  said  note  became  due,  or  at  any  time  from 
the  maturity  of  the  said  note  until  the  present 
time,  would  have  been,  and  was,  and  would  be, 
entirely  unavailing,"  etc. 

These  averments  appear  to  have  been  made 
with  a  view  to  meet  the  requirements  of  section 
7  of  an  Act,  then  in  force,  of  the  Territory  of 
Colorado,  relating  to  bonds,  bills  and  promis- 
sory notes,  which  is  referred  to  in  the  brief  of 
one  of  the  counsel  as  found  on  page  85  of  the 
Revised  Statutes  of  Colorado  of  1868,  but  which, 
in  disregard  of  the  rules  of  this  court,  is  not  set 
out  either  in  the  record  of  the  case  or  the  brief 
of  counsel.  The  volume  referred  to  not  being 
accessible,  we  find  what  we  assume  to  be  a  re- 
publication of  the  same  provision  in  the  Gen- 
eral Laws  of  the  State  of  Colorado,  published 
by  authority  in  the  year  1877.  It  is  as  follows: 

"  Sec.  7.  Every  assignor,  or  his  heirs,  execu- 
tors or  administrators,  of  every  such  note,  bond 
bill  or  other  instrument  in  writing,  shall  be 
liable  to  the  action  of  the  assignee  thereof,  or 
his  executors  or  administrators;  if  such  as- 
signee shall  have  acted  with  diligence,  by  the 
institution  and  prosecution  of  a  suit  against  the 
maker  of  such  assigned  note,  bond,  bill  or  oth- 
er instrument  of  writing,  or  against  his  heirs, 
executors  or  administrators,  for  the  recovery  of 
the  money  or  property  due  thereon,  or  dam- 

rin  lieu  thereof;  provided,  that  if  the  institu- 
of  such  suit  would  have  been  unavailing, 
or  if  the  maker  had  absconded  or  left  the  State, 
when  such  assigned  note,  bond,  bill  or  other 
instrument  in  writing,  became  due,  such  as- 
signee, or  his  executors  or  administrators,  may 
recover  against  the  assignor,  or  against  his  ex- 
ecutors or  administrators,  as  if  due  dilgence  by 
suit  had  been  used." 

The  plaintiff  in  error,  defendant  below,"  in 
addition  to  the  general  issue,  filed  a  special  plea 
to  the  first  and  second  counts  of  the  declaration, 
the  substance  of  which  is  as  follows: 

"And  the  said  defendant  avers  that  he  made 
the  said  indorsement,  when  it  was  so  made,  in 
blank, that  is  to  say,  by  writing  his  name  across 
the  back  of  said  promissory  note,  and  that  he 
made  said  indorsement  with  the  express  agree- 
ment by  and  between  him  and  the  said  plaint- 
iff, the  said  Luther  A.  Cole,  that  the  said  in- 
dorsement should  never  be  filled  up  so  as  [33] 
to  make  this  defendant  liable  in  any  manner 
upon  the  said  indorsement,  but  only  to  en- 
able the  said  plaintiff  to  sue  the  said  note  in  his 
own  name,  if  suit  thereon  should  become  nec- 
essary. And  this  defendant  avers  that,  relying 
upon  the  assurance  of  the  said  plaintiff  that  his 
indorsement  should  not  be  filled  up  so  as  to 
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render  him  liable  as  indorsee  thereon,  he  signed 
his  name  upon  the  back  of  said  note,  which, 
without  said  assurance,  he  „ would  not  have 
done." 

To  this  plea  there  was  filed  a  general  demur- 
rer, which  was  sustained. 

Afterwards,  on  June  6, 1874,  the  cause  was 
submitted,  by  consent  of  parties,  without  the 
intervention  of  a  jury,  when  the  court  found 
the  issues  in  favor  of  the  plaintiff  and  rendered 
judgment  against  the  defendant  for  $2,478.17, 
damages  and  costs. 

A  bill  of  exceptions  was  taken,  which  sets  out 
all  the  evidence  given  and  offered  in  the  trial  of 
the  case.  From  that  it  appears  that  the  defend- 
ant below,  Martin,  being  on  the  stand  as  a  wit- 
ness in  his  own  behalf,  was  asked  to  state  under 
what  circumstances  the  note  in  suit  was  trans- 
ferred by  him  to  the  plaintiff,  Cole.  Objection 
being  interposed,  the  defendant  then  stated  to 
the  court  that  he  offered  to  prove  in  defense  a 
a  parol  promise  contemporaneous  with  the  in- 
dorsement of  the  note;  that  he  proposed  to 
prove  by  the  witness  that  the  parol  agreement 
set  forth  and  stated  in  the  defendant's  second 
plea  was  made  by  the  parties.  The  court  sus- 
tained the  objection  and  the  defendant  ex- 
cepted. 

Thereupon  the  defendant  offered  to  prove 
that,  at  the  time  the  note  was  transferred  by 
Martin  to  Cole,  it  was  expressly  agreed  between 
them  that  Martin  should  indorse  his  name  on 
the  note  in  blank  to  enable  Cole  to  collect  it  in 
his'  own  name,  and  that  Cole  agreed  then,  in 
consideration  of  what  he  had  given  for  the  note, 
that  he  (Martin)  was  never  to  be  called  upon  as 
indorser  or  guarantor  of  its  payment  in  the  event 
he  failed  to  collect  it  from  the  maker  of  the 
note;  to  which  offer  an  objection,  interposed  by 
the  plaintiff,  was  sustained,  and  the  defendant 
excepted. 

The  defendant  had  previously  testified  that 
his  name  on  the  back  of  the  note  was  written 
by  him,  but  that  the  words  "  Pay  to  the  order 
of  Luther  A.  Cole,  value  ree'd,"  were  not  writ- 
ten at  the  time  of  the  indorsement  and  delivery 
of  the  note,  nor  by  him  at  any  time. 

The  plaintiff  below  read  in  evidence  the  dep- 
ositions of  William  L.  Campbell,  Levi  H.  Shep- 
t*rd  and  John  T.  Harris,  tending  to  prove  the 
insolvency  of  Webb,  the  maker  of  the  note,  at 
aud  after  its  maturity.  Objections  were  made 
to  their  depositions  and  overruled;  to  which  an 
exception  was  taken.  The  objections,  however, 
do  not  appear  to  be  of  sufficient  importance  to 
require  further  notice. 

The  plaintiff  also  read  in  evidence  the  tran- 
script of  the  record,  judgment  and  proceedings 
in  the  action  of  Luther  A.  Cole  against  John 
Webb,  the  maker  of  the  note,  together  with  the 
execution,  levy  and  return,  being  the  same  re- 
ferred to  in  the  first  count  of  the  declaration. 
From  that  it  appears  that  the  execution  was  is- 
sued on  May  9,  1870,  returnable  in  ninety  days 
f  rom  date,  and  actually  returned  on  June  7, 
1870,  showing  the  levy  and  sale  referred  to  in 
'.  he  pleadings. 

Tnerc  was  other  testimony,  also,  tending  to 
l.rovc  the  insolvency  of  Webb,  the  maker  of  the 
note,  at  and  after  its  maturity  and  at  the  time  of 
the  bringing  of  this  action. 

An  appeal  was  taken  from  the  judgment  of 
the  District  Court  of  the  First  Judicial  District 
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of  the  County  of  Arrapahoe  to  the  Supreme 
Court  of  Colorado  Territory,  in  which,  at  the 
February  Term,  1875,  errors  were  assigned,  and 
the  judgment  was  affirmed  in  that  court  on 
March  28,  1876. 

To  reverse  that  judgment  is  the  object  of  the 
present  writ  of  error. 

The  agreement  set  out  and  relied  cm,  in  the 
plea,  was,  that  "  The  said  indorsement  should 
never  be  filled  up  so  as  to  make  this  defendant 
liable  in  any  manner  upon  the  said  indorsement, 
but  only  to  enable  the  said  plaintiff  to  sue  the 
said  note  in  his  own  name,  it  suit  thereon  should 
become  necessary."  And  the  defendant  averred 
that  "  He,  relying  upon  the  assurance  of  the 
said  plaintiff,  that  his  indorsement  would  not  be 
filled  up,  so  as  to  render  him  liable  as  indorser 
thereon,  signed  his  name  upon  the  back  of  said 
note,  which,  without  said  assurance,  he  would 
not  have  done."  As  the  indorsement  in  blank, 
admitted  by  the  defendant  to  have  been  made 
by  him,  without  being  filled  up  by  the  plaintiff  I35  ] 
at  all,  rendered  him  liable  for  the  payment  of 
the  note,  as  an  indorser,  the  breach  by  the  plaint- 
iff of  the  alleged  agreement  was  inconsequen- 
tial, and  could  not,  in  law,  result  in  any  action- 
able injury;  for  filling  up  the  blank  indorse- 
ment, in  the  manner  in  which  it  was  done,  nei- 
ther added  to  nor  subtracted  from  the  liability 
which  the  defendant  assumed  by  merely  writ- 
ing his  name  on  the  back  ol  the  note. 

The  defendant  below,  however,  further  of- 
fered at  the  trial  to  prove  that,  at  the  time  the 
note  was  transferred  by  Martin  to  Cole,  it  was 
expressly  agreed  between  them  that  Martin 
should  indorse  his  name  on  the  note  in  blank, 
to  enable  Cole  to  collect  it  in  his  own  name, 
and  that  Cole  agreed  then,  in  consideration  of 
what  he  had  given  for  the  note,  that  he  (Martin) 
was  never  to  be  called  upon  as  indorser  or  guar- 
antor of  its  payment  in  the  event  he  failed  to 
collect  it  from  the  maker  of  the  note.  No  ques- 
tion was  made  at  the  time,  nor  has  been  raised 
since,  as  to  the  admissibility  of  such  proof,  un- 
der a  plea  of  the  general  issue;  and  waiving  any 
objection  on  that  account,  the  rejection  by  the 
court  below  of  this  offer,  fairly  raises  the  issue 
intended  to  have  been  made  by  the  special  plea, 
whether  it  is  competent,  in  an  action  against  an 
indorser  by  his  immediate  indorsee,  upon  an  in- 
dorsement made  in  blank  of  a  negotiable  promis- 
sory note,  to  prove,  as  a  defense,  that  as  part  of 
the"  transaction  it  was  agreed  between  the  par- 
ties, but  not  in  writing,  that  it  should  merely 
have  the  legal  effect  of  an  indorsement  ex- 
pressed to  be  without  recourse. 

It  has  never  been  contended  that  such  a  de- 
fense, based  on  dealings  between  prior  parties, 
could  be  maintained  to  defeat  the  title  of  a  bona 
fide  holder  for  value  of  negotiable  paper,  ac- 
quired before  maturity,  in  the  usual  course  of 
business,  and  without  notice;  for  the  protection 
of  such  a  title  is  of  the  essence  of  the  policy  of 
the  law  merchant,  and  inheres  in  the  very  defi- 
nition of  negotiability.  Hence,  in  that  case,  a 
collateral,  but  contemporaneous  written  agree- 
ment, between  two  prior  parties  to  a  bill  or 
note,  would  not  affect  its  validity  in  the  hands  1 36] 
of  the  holder,  more  than  if  the  agreement  were 
unwritten.  Whereas,  between  the  immediate 
parties,  if  the  agreement  relied  on  were  in  writ- 
ing, its  terms  would  fix  and  determine  their 
;hts  and  obligations,  as  was  decided  by  this 
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court  in  Davit  v.  Brown,  94  U.  S.,  427  [XXIV., 
206].  The  question  is  between  them  alone;  and 
is,  whether  the  same  effect  will  be  given  to  such 
un  agreement,  not  reduced  to  writing. 

The  ground  of  decision  must  be  found  in 
some  other  principle  or  policy  of  the  law  than 
that  which  protects  the  title  of  a  remote  inno- 
cent holder  of  negotiable  paper. 

Accordingly,  Mr.  Justice  Washington,  in  the 
case  of  the  Susque.  Bridge  and  Bk.  Co.  v.  Evans, 
4  Wash.  C.  C,  480,  after  admitting  proof  of 
such  an  agreement,  in  an  action  by  the  holder 
of  a  promissory  note  against  his  immediate  in- 
dorser,  said,  in  his  charge  to  the  jury: 

"  The  reasons  which  forbid  the  admission  of 
parol  evidence  to  alter  or  explain  written  agree- 
ments and  other  instruments,  do  not  apply  to 
those  contracts  implied  by  operation  of  law, 
such  as  that  which  the  law  implies  in  respect  to 
the  indorser  of  a  note  of  hand.  The  evidence 
of  the  agreement  made  between  the  plaintiffs 
and  defendants,  whereby  the  latter  were  to  be 
discharged  on  the  happening  of  a  particular 
event,  was,  therefore,  properly  admitted." 

It  is  upon  this  distinction  between  contracts, 
express  and  implied,  that  those  judicial  tribunals 
have  proceeded,  in  which  such  proof  is  held  to 
be  admissible.  It  is  declared,  for  example,  by 
the  Supreme  Court  of  Pennsylvania,  in  the  case 
of  Boss  v.  Espy,  66  Pa.  St.,  488,  that  "The  con- 
tract of  indorsement  is  one  implied  by  the  law 
from  the  blank  indorsement,  and  can  be  quali- 
fied by  express  proof  of  a  different  agreement 
between  the  parties,  and  is  not  subject  to  the 
rule  which  excludes  the  proof  to  alter  or  vary 
the  terms  of  an  express  agreement. " 

So  in  an  earlycase  in  New  Jersey — Johnson 
v.  Martinus,  4  Halst.  [9  N.  J.  L.],  144— it  was 
held  by  the  Supreme  Court  of  that  8tate  that 
parol  evidence  was  competent  to  overcome  the 
implied  contract  which  results  from  a  blank  in- 
dorsement, on  the  ground  that  such  indorse- 
ment is  an  inchoate  or  imperfect  contract  and 
not  a  written  instrument,  nor  entitled  to  its  ef- 
fect, protection  or  immunity. 

This  case,  however,  was  expressly  overruled 
by  the  same  court  in  the  case  of  uhaddock  v. 
Vanness,  86  N.  J.  L.,  617,  in  which  it  is  plainly 
indicated  that  the  distinction  attempted  to  be 
made,  in  some  of  the  cases,  between  indorse- 
ments, in  full  and  those  which  are  in  blank,  is 
untenable. 

The  contract  created  by  the  indorsement  and 
delivery  of  a  negotiable  note,  even  between  the 
immediate  parties  to  it,  is  a  commercial  con- 
tract, and  is  not,  in  any  proper  sense,  a  contract 
implied  by  the  law,  much  less  an  inchoate  or 
imperfect  contract.  It  4s  an  express  contract, 
and  is  in  writing,  some  of  the  terms  of  which, 
according  to  the  custom  of  merchants  and  for 
the  convenience  of  commerce,  are  usually  omit- 
ted, but  not  the  less,  on  that  account,  perfectly 
understood.  All  its  terms  are  certain,  fixed  and 
definite,  and,  when  necessary,  supplied  by  that 
common  knowledge, based  on  universal  custom, 
which  has  made  it  both  safe  and  convenient  to 
rest  the  rights  and  obligations  of  parties  to  such 
instruments  upon  an  abbreviation.  So  that  the 
mere  name  of  the  indorser,  signed  upon  the 
back  of  a  negotiable  instrument,  conveys  and 
expresses  his  meaning  and  intention  as  fully  and 
completely  as  if  he  had  written  out  the  custom- 
ary obligation  of  his  contract  in  full. 
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It  is  spoken  of  by  Wharton,  L.  of  Ev. ,  etc.  .sec- 
tion 1059  as  a  contract  at  shorthand.  The  same 
view  is  taken  in  Daniels  on  Negotiable  Instru- 
ments, section  718,  where  the  author  states,  as  a 
resulting  conclusion  that  embodies  the  true  prin- 
ciple applicable  to  the  subject,  that,  "  In  an  ac- 
tion by  immediate  indorsee  against  an  indorser, 
no  evidence  is  admissible  that  would  not  be  ad- 
missible in  a  suit  by  a  party  in  privity  with  the 
drawer,  against  him."  If  the  commercial  con- 
tract of  indorsement  is  treated  as  a  contract  in 
writing,  this  conclusion  is  undoubtedly  correct. 
If  it  is  not,  we  have  the  anomaly  of  applying 
one  rule  between  maker  and  payee,  and  a  dif- 
ferent one  between  payee  becoming  indorser 
and  his  immediate  indorsee,  without  any  differ- 
ence to  justify  it,  in  the  relation  of  the  parties 
to  each  other  in  the  two  cases. 

The  rule  is  tersely  stated  in  Benjamin's  Chal- 
mer's  Dig.  of  L.  of  Bills  of  Exch.,  etc.,  art.  56, 
p.  63. 

"The  contracts  on  a  bill,  as  interpreted  by 
the  law  merchant,  are  contracts  in  writing.  Ex- 
trinsic evidence  is  not  admissible  to  contradict 
or  vary  their  effect."  Citing  Abrey  v.  Crux, 
L.  R.  5  C.  P.,  87. 

The  rule  as  declared  by  Mr.  Justice  Washing-  r^S] 
ton  in  the  cose  cited,  was  expressly  rejected  by 
this  court  in  the  case  of  the  Bk.  v.  Dunn,  6 
Pet.,  51,  one  distinct  ground  of  its  opinion  be- 
ing that  parol  evidence  is  not  admissible  to  vary 
a  written  agreement,  citing  the  language  of  the 
court  in  Renner  v.  Bk.,  9  Wheat.,  587:  "For 
there  is  no  rule  of  law  better  settled  or  more 
salutary  in  its  application  to  con  tracts,  than  that 
which  precludes  the  admission  of  parol  evi- 
dence to  contradict  or  substantially  vary  the  le- 
gal import  of  a  written  agreement. 

The  authority  of  this  case  on  this  point  has 
never  been  questioned  in  this  court,  the  expla- 
nation and  qualification  in  Davis  v.  Brown,  94 
U.  S.,  428  [XXIV.,  204],  having  reference  only 
to  the  rule  as  to  the  competency  of  an  indorser 
as  a  witness  to  impeach  the  validity  of  a  nego- 
tiable instrument  to  which  he  is  a  party.  In  the 
case  last  referred  to,  the  agreement  relied  on  to 
qualify  the  instrument  was  admitted  because  it 
was  in  writing  and  part  of  the  transaction. 

Tha  case  of  Bk.  v.  Dunn,  supra,  is  cited  as 
an  authority  upon  the  point  in  Phillips  v.  Pres- 
ton, 5  How.,  291,  "  Because,  in  an  action  on  a 
note,  parol  testimony  is  not  competent  to  vary 
its  written  terms,  and  probably  not  to  vary  a 
blank  indorsement  by  the  payee  from  what  the 
law  imports." 

It  is  also  referred  to  in  terms  and  followed  in 
the  case  of  Brown  v.  Wiley,  20  How.,  442  [61 
U.  S.,  XV.,  965].  In  delivering  the  opinion  of 
the  court  in  that  case,  Mr.  Justice  Grier  used 
this  language: 

"  When  the  operation  of  a  contract  is  clearly 
settled  by  general  principles  of  law,  it  is  taken 
to  be  the  true  sense  of  the  contracting  parties. 
This  is  not  only  a  positive  rule  of  the  common 
law, but  it  is  a  general  principle  in  the  construc- 
tion of  contracts.  Some  precedents  to  the  con- 
trary may  be  found  in  some  of  our  States,  origi- 
nating in  hard  cases,  but  they  are  generally 
overruled  by  the  same  tribunals  from  which 
they  emanated,  on  experience  of  the  evil  con- 
sequences flowing  from  a  relaxation  of  the  rule. 
There  is  no  ambiguity  arising  in  this  case  which 
needs  explanation.   By  the  face  of  the  bill  the 
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owner  of  it  had  ai  ight  to  demand  acceptance  im- 
mediately, and  to  protest  it  for  non-acceptance. 
The  proof  of  a  parol  contract,  that  it  should 
not  be  presentable  till  a  distant,  uncertain  or  un- 
defined period,  tended  to  alter  and  vary,  in  a 
very  material  degree,  its  operation  and  effect. 
8ee  Thompson  v.  Ketchum,  8  Johns.,  192." 

The  action  in  this  case,  it  is  true,  was  Be- 
tween the  payee  and  drawer,  upon  a  bill  of 
exchange;  but  the  obligation  on  which  it  was 
founded,  that  the  drawer  would  pay,  in  the 
event  of  non-acceptance  by  the  drawee,  notice 
of  dishonor  and  protest,  is  one  not  actually  ex- 
pressed in  terms  in  the  bill  itself,  but  imported 
by  construction  of  law,  as  constituting  the  ope- 
ration and  effect  of  the  contract. 

In  the  case  of  Specht  v.  Howard,  16  Wall., 
564  [83  U.  8.,  XXI.,  848],  Mr.  Justice  Swavne, 
delivering  the  opinion  of  the  court,  quotes  from 
Parsons  on  Notes  and  Bills,  591,  that  "  It  is  a 
firmly  settled  principle  that  parol  evidence  of 
an  oral  agreement  alleged  to  have  been  made  at 
the  time  of  the  drawing,  making  or  indorsing 
of  a  bill  or  note,  cannot  be  permitted  to  vary, 
qualify  or  contradict,  to  add  to  or  subtract 
from  the  absolute  terms  of  the  written  con- 
tract." 

The  same  quotation  forms  part  of  the  opin- 
ion in  the  case  of  Forsythe  v.  Kimball,  91  U. 
S.,  291  [XXIII. ,  852],  with  the  addition,  that 
in  the  absence  of  fraud,  accident  or  mistake, 
the  rule  is  the  same  in  equity  as  at  law. 

The  same  principle  upon  the  authority  of 
these  cases,  was  affirmed  by  this  court  in  Brown 
v.  Spofford,  95  U.  8.,  474TXXIV.,  508],  and  is 
assumed  to  be  the  law  in  Cox  v  Bk.,  100  U.  8., 
718  [XXV.,  741]  and  Brent  v.  Bk.,  1  Pet.,  89. 

In  view  of  this  line  of  decisions,  the  question, 
ns  it  arises  in  this  case,  cannot  now  be  consid- 
ered an  open  one  in  this  court. 

It  coincides  with  the  rule  adopted  and  ap- 
plied in  most  of  the  States,  but  the  cases  are  too 
numerous  for  citation.  They  will  be  found  col- 
lected, however,  in  Bigelow's  Bills  and  Notes, 
168;  Byles,  Bills,  6th  Am.  ed.,  Sharswood's  n., 
157;  1  Dan.  Neg.  Inst., sees.  80, 717,  et  seq.;  2 
Wharton.  Ev.,  sec.  1058,  et  seq. ;  Benjamin's 
Cbalmer's  Dig.  of  L.  of  Bills  of  Exch.,  art.  56, 
p.  68. 

Of  course  thei  are  many  distinctions  which, 
upon  the  circumstances  of  cases,  determine 
the  applicability  of  the  rule,  and  classes  of 
cases  which  form  apparent  exceptions  to  it  It 
is  not  necessary  to  refer  to  them  here,  further 
than  to  say  that  the  limitations  of  the  rule  are 
perfectly  consistent  with  it,  and  its  application 
in  this,  as  in  other  proper  cases,  will  not  be  con- 
sidered as  encroaching  upon  them. 

The  opinion  of  the  Supreme  Court  of  Colo- 
rado Territory,  affirming  the  judgment  of  the 
district  court,  expressly  declines  to  pass  upon 
the  question  whether  the  evidence  showed  that 
the  property  of  Webb,  the  maker  of  the  note, 
was  exhausted  or  not,  because  no  exception  was 
taken  to  the  finding  and  judgment  of  the  court. 
Our  attention  is  called  by  counsel  to  a  stipula- 
tion, filed  in  the  Supreme  Court  of  Colorado, 
by  which  the  omission  to  insert  the  exception 
agreed  to  have  been  taken  at  the  time,  in  the 
bill  of  exceptions,  was  intended  to  be  cured; 
which,  it  seems,  could  not  have  come  to  the 
knowledge  of  that  court.  But  the  consideration 
of  the  exception  does  not  avail  the  plaintiff  in 
See  14  Otto. 


error.  The  record  shows  abundant  evidence  to 
sustain  the  finding  complained  of.  Even  if  the 
point  made  were  well  taken  that  where,  under 
the  Statute  of  Colorado  requiring  a  prosecution 
of  the  maker  to  the  end  of  an  execution,  it  is 
necessary  that  the  execution  should  be  kept  in 
force  for  the  full  period  given  bv  law  for  its  re- 
turn, in  order  to  establish  due  diligence,  never- 
theless, in  the  present  record,  there  is  shown, 
in  our  opinion,  evidence  to  justify  a  finding  in 
favor  of  the  plaintiff  below,  even  although  no 
execution  had  been  issued  against  the  maker  of 
the  note.  It  clearly  appears  that  it  would  have 
been  unavailing  on  account  of  his  insolvency. 
In  Wills  v.  Clafiin.  92  U.  S.,  185  [XXIII.,  490*], 
under  a  Statute  of  Illinois,  containing  a  provis- 
ion identical  with  that  in  the  Colorado  Statute, 
from  which,  indeed,  the  latter  is  said  to  have 
been  copied,  it  was  held  that  if  the  maker  of 
the  note  was  insolvent,  so  that  a  suit  against 
him  would  be  unavailing,  the  failure  to  insti- 
tute it  would  furnish  no  defense  to  the  indorser. 

That,  indeed,  is  the  plain  language  of  the  law 
itself. 

We  find  no  error  in  the  record,  and  the  judg- 
ment will  be  affirmed. 
True  copy.  Test: 

James  H.  McKennej ,  Clerk  Sup.  Court,  TJ.  6. 

Cited— 40  Ark.,  117 ;  48  Am.  Rep., «. 


UNITED  STATES,  Ptff.  in  Err., 
v. 

GEORGE  W.  JACKSON  et  al. 

(8ee8.  C.  14  Otto,  41-44.) 

Judicial  notice— collector' $  bond—insufficient  dec  ■ 
laratum. 

L  It  tea  matter  of  which  this  court  will  take  Ju- 
dicial notice,  that,  by  law,  the  country  is  divided 
into  collection  district*  for  internal  revenue  pur- 
poses. 

&  A  collector's  bond  1b  not  void  because  it  does 
not  name  the  district  of  which  he  was  appointed  col- 
lector. 

8.  But  where  there  is  no  averment  in  the  declara- 
tion anywhere  that  he  was  or  had  ever  been  appoint- 
ed collector  of  any  particular  district,  the  declara- 
tion is  bad  on  demurrer. 

[No.  25.] 

Argued  Oct.  IS,  1881.      Decided  Oct.  31,  1861, 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia. 
The  case  is  stated  by  the  court. 
Mr.  Samuel  F.  Phillips,  Solicitor- Gen., 
for  plaintiff  in  error. 

Messrs.  H.  H.  F<%8ainnel  ShelUb&r- 
ger,  Jeremiah  M.  Wilson,  W.  Wiltoughby 
and  James  2ielsont  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  action  in  this  case  was  brought  by  the 
United  States  against  the  defendants,  on  a  bond 
in  which  Jackson  was  principal,  and  the  other 
defendants  were  his  sureties.  Judgment  was 
rendered  for  defendants  on  a  demurrer  to  the 
declaration. 

The  decluration  sets  out  the  substance  of  the 
obligatory  part  of  the  bond,  namely:  the  ac- 
knowledgment of  an  indebtedness  to  the  United 
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States  in  the  sum  of  $50,000;  to  which  it  adds, 
there  was  annexed  the  following  condition: 

"Whereas,  the  President  of  the  United  States 
hath, pursuant  to  law,  appointed  the  said  George 
W.  Jackson  Collector  of  Taxes  under  an  Act 
entitled  'An  Act  to  Provide  Internal  Revenue 
to  Support  the  Government,  to  Pay  Interest  on 
the  Public  Debt,  and  for  Other  Purposes ': 

Now,  therefore,  if  the  said  George  W.  Jack- 
son shall  truly  and  faithfully  execute  and  dis- 
charge all  the  duties  of  the  said  office,  accord- 
ing to  law,  and  shall  justly  and  faithfully  ac- 
count for  and  pay  over  to  the  United  States,  in 
compliance  with  the  regulations  of  the  Secre- 
tary of  the  Treasury,  all  public  moneys  which 
may  come  into  his  hands  or  possession,  and  if 
each  and  every  deputy-collector  appointed  by 
said  Collector  shall  truly  and  faithfully  exe- 
cute and  discharge  all  the  duties  of  such  dep- 
uty-collector according  to  law,  then  the  above 
obligation  to  be  void  and  of  no  effect;  other- 
wise it  shall  remain  and  abide  in  full  force 
and  virtue." 

The  circuit  court  was  of  opinion  that  this 
bond  was  absolutely  void,  because  it  did  not 
state  for  what  particular  collection  district  the 
principal,  Jackson,  was  Collector  of  Taxes,  and 
for  the  proper  discharge  of  the  duties  of  which 
the  defendants  undertook  to  be  responsible. 

It  is  a  matter  of  which  this  court  will  take 
judicial  notice,  that  by  law  the  country  is  di- 
vided into  collection  districts  for  internal  rev- 
enue purposes,  and  in  some  States  there  are  sev- 
eral of  these  districts  with  defined  geographical 
boundaries.  A  collector  is  appointed  for  each 
of  them,  and  his  duties  relate  to  the  collection 
of  internal  revenue  within  that  district.  Be- 
cause, therefore,  the  bond  sued  on  in  this  case 
did  not  bind  the  parties  on  its  face  for  the  per- 
formance by  Jackson  of  the  duties  of  any  par- 
ticular district,  the  circuit  court  was  of  opinion 
it  was  void. 

But  it  does  bind  the  signers  for  the  faithful 
performance  of  the  duties  of  collector  of  taxes 
by  George  W.  Jackson,  according  to  the  inter- 
nal revenue  law,  and  it  avers  that  he  had  been 
duly  appointed  Collector  of  Taxes  under  that 
Act  The  duties  for  the  performance  of  which 
these  parties  bound  themselves  were  well  de- 
fined. The  person  who  was  to  perform  then, 
and  for  whose  default  they  consented  to  become 
liable,  was  named  in  the  obligation. 

The  only  matter  of  importance  left  out  of  the 
writing  obligatory  was  the  place  or  district 
within  which  those  duties  were  to  be  per- 
formed. He  was  Collector  for  but  one  district. 
It  is  f  airly  to  be  presumed  that  the  obligors,  of 
whom  he  was  one,  knew  foT  what  district  he 
had  been  appointed,  since  they  say  he  had  al- 
ready been  appointed  by  the  President  when 
they  signed  the  bond. 

This  appointment  was  a  matter  of  public  rec- 
ord. The  evidence  of  it  was  the  commission 
of  Jackson,  one  of  the  obligors,  signed  and 
sealed  by  the  President.  The  district,  there- 
fore, for  which  he  was  appointed  was  known 
to  them,  and  was  a  matter  of  public  govern- 
ment record. 

We  do  not  see  how  such  a  bond  can  be  held 
to  be  void.  In  any  issue  that  could  arise  as  to 
the  district  for  which  Jackson  was  appointed, 
and  for  the  duties  of  which  they  became  liable, 
it  could  be  made  certain  by  the  production  of 
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this  commission  or  the  record  of  it  in  the  prop- 
er department. 

It  would  not  depend  on  any  parol  pvoof .  The 
production  of  the  bond  of  the  defendants,  and 
of  the  commission  of  one  of  them,  makes  com- 
plete the  obligation  of  the  defendants.  That  is 
certain  in  law  which  can  be  rendered  certain. 

If,  therefore,  there  had  been  an  averment  in 
the  declaration  of  the  district  for  which  Jack- 
son was  appointed,  we  do  not  see  why  the  dec- 
laration and  the  bond  taken  together  would  not 
have  been  good,  when  it  was  further  averred 
that,  in  regard  to  the  duties  of  that  district,  he 
had  been  guilty  of  a  default  covered  by  the 
terms  of  the  bond.  If  to  such  a  declaration  the 
defendant  had  pleaded  rum  est  factum  or  nil 
debet,  the  production  of  the  bond  and  of  Jack- 
son's commission  would  have  been  a  sufficient 
answer,  because  the  commission  would  have 
shown  that  he  was  appointed  Internal  Revenue 
Collector  for  that  district  by  matter  of  record, 
and  the  undertaking  of  the  defendants  in  his 
behalf,  as  Collector  of  Internal  Revenue,  would 
have  been  held  to  apply  to  his  duties  under  that 
commission. 

But  there  is  no  averment  in  the  declaration 
anywhere  that  he  was  or  had  ever  been  ap- 
pointed collector  of  any  particular  district. 
There  is,  therefore,  no  foundation  for  proof  of 
that  fact  by  the  production  of  the  commission 
or  by  any  other  evidence.  On  a  judgment  by 
default  no  such  commission  could  be  intro- 
duced, nor  proof  of  non-performance  in  any 
district.  No  issue  could  be  taken  on  the  dec- 
laration as  to  his  appointment  or  his  obligation 
to  perform  the  duties  of  any  district,  because 
there  is  no  averment  of  any  such  obligation. 
The  declaration  affords  no  opportunity  to  ren- 
der more  specific  the  obligation  of  defendants 
by  introducing  the  commission.  It  does  not 
aver  that  this  obligation  for  Jackson  as  Revenue 
Collector  related  to  the  duties  of  any  particular 
district,  so  as  to  enable  the  court  to  apply  the 
promise  of  the  defendants  to  those  duties. 

We  are  of  opinion,  therefore,  that,  regarding 
the  demurrer  (as  we  must)  as  referring  to  the 
declaration  and  to  the  bond  set  out  on  oyer,  it 
was  well  decided  that  they  were  insufficient  to 
sustain  the  action,  and  the  judgment  is  accord- 
ingly affirmed. 

True  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 
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EMILY  A.  KING,  VERB  BATES  KING  I44! 
xsu  EMILY  A.  KING,  Guardian  of  Verb 
B.  Kino,  Apptt., 

v. 

RANDOLPH  WORTHINGTON  bt  al. 

(See  8.  C,  14  Otto,  USL) 

Removal  of  equity  acti<m—eornpeiency  qfwitnem- 
ee— effect  of  removal. 

L  In  Illinois,  where  the  decision  of  the  Supreme 
Court,  reversing  and  remanding  a  cause  in  equity, 
does  not  Involve  the  merits,  the  ease,  upon  the  filing 
of  the  transcript  in  the  court  below,  stands  for  re- 
hearing in  that  court,  and  may  then  be  removed  to 
the  DVB.  Circuit  Court. 

*.  Where  there  is  a  conflict  between  the  Act  of  Con- 
gress and  the  law  of  the  8tatein  regard  to  the  com- 
petency of  witnesses,  the  United  States  Court  is 
bound  to  follow  the  Act  of  Congress. 
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«.  The  fact  that,  while  a  case  was  pending  in  the 
state  oourt,  witnesses  were  held  by  that  oourt  to  be 
incompetent  under  the  state  law,  does  not  preclude 
them  from  testifying  in  the  case  after  its  removal 
to  the  United  States  Court. 

[No.  52J 

Bedded 


Submitted  Oct.  SO,  1881. 


Oct.  81, 1881. 


APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  stated  by  the  court. 
Mr.  Horace  F.  Waite,  for  appellants. 
Messrs.  Henry  O.  Miller  and  T.  G.  Frost, 
for  appellees. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

This  was  a  suit  in  equity,  which  was  origi- 
nally brought  in  the  Superior  Court  of  Cook 
County,  in  the  State  of  Illinois,  on  July  22, 
1870,  by  George  W.  Worthington  and  JohnT. 
Avery,  citizens  of  the  State  of  Ohio,  against 
Emily  A.  King,  widow  of  John  B.  King,  de- 
ceased, and  Vera  Bates  King,  his  only  child,  a 
minor,  and  the  said  Emily  A.  King  as  guardian 
of  said  minor,  the  said  defendants  being  citizens 
of  the  State  of  Illinois.  During  the  progress  of 
the  case  George  W.  Worthington  died,  and  his 
legal  representatives,  who  were  also  citizens  of 
Ohio,  were  made  parties  complainant  in  his 
stead.  The  purpose  of  the  bill  was  to  remove  a 
cloud  from  the  title  to  certain  real  estate  in  Cook 
1*5]  County,  Dlinois,  of  which  the  original  com- 
plainants alleged  themselves  to  be  the  owners  in 
fee,  by  a  decree  setting  aside  and  avoiding  a 
deed  therefor,  made  to  the  said  John  B.  King  in 
his  lifetime  by  one  Heman  Scott. 

The  bill  averred  that  on  and  prior  to  June  1, 
1848,  Scott  was  the  owner  in  fee  of  the  lands 
in  question,  to  wit:  the  west  half  of  the  south- 
west quarter  of  section  20,  township  88,  range 
18,  in  Cook  County,  Illinois;  that  on  the  day 
and  year  just  named  he  conveyed  said  land  by 
deed  of  that  date  to  one  Isaac  Bishop. 

The  bill  then  traced  the  title  by  successive 
conveyances  from  Bishop  through  Porter  L. 
Hinckley,  John  R.  Bartholomew,  Corydon 
Weeks  and  others,  to  the  orignal  complainants, 
and  averred  that  long  before  the  commence- 
ment of  the  suit,  they,  by  means  of  said  convey- 
ances, became  and  still  were  seised  in  fee,  the 
said  Avery  of  the  north,  and  the  said  Worthing- 
ton of  the  south  half,  of  the  lands  in  question. 

The  bill  further  averred  that  on  June  21, 1861, 
Scott  executed  and  delivered  to  the  said  John 
B.  King,  a  quitclaim  deed  purporting  to  con- 
vey to  him  all  the  right  and  title  which  Scott 
then  had  in  any  lands  in  Cook  County,  Illinois, 
which  by  its  terms  included  the  lands  above 
mentioned. 

It  was  further  averred  that  on  October  2, 1864, 
said  John  B.  King  died,  leaving  the  defendant 
Emily  A.  King,  his  widow,  ana  the  defendant 
Vere  Bates  King,  who  was  a  minor,  his  only 
child,  of  whom  the  said  Emily  had  become  the 
duly  appointed  guardian,  and  that  the  deed  exe- 
cuted to  John  B.  King  by  Scott  had  created  a 
cloud  upon  complainant's  title,  in  consequence 
of  which  they  were  unable  to  sell  or  dispose  of 
said  land. 

The  answer  of  Emily  A.  King,  and  Emily  A. 
King  as  guardian,  consisted  of  a  general  denial 
of  the  allegations  of  the  bill,  excepting  the  alle- 

rlon  of  the  conveyance  from  Scott  to  John 
King. 
See  14  Otto. 


Among  others,  the  depositions  of  Scott,  Bar- 
tholomew, Hinckley  and  Weeks  were  taken. 
These  witnesses  severally  testified  to  their  own- 
ership of  the  property  in  dispute,  and  proved  the 
execution  of  the  deeds  of  conveyance  charged  in 
the  bill  to  have  been  executed  by  them  respect- 
ively, and  that  all  of  said  deeds  contained  full 
covenants  of  warranty. 

Upon  final  hearing  a  decree  was  made  by  the 
Superior  Court  of  Cook  County  in  favor  of  the  [46] 
complainants.  The  defendants  took  the  case 
by  appeal  to  the  Supreme  Court  of  the  State. 
The  Supreme  Court  reversed  the  decree  because 
the  testimony  of  Weeks,  Hinckley  and  Barthol- 
omew had  been  received  by  the  superior  court 
against  the  objection  of  defendants. 

This  decision  was  based  on  a  construction  of 
the  Statute  of  Illinois,  which  declares:  "  No 
person  shall  be  disqualified  as  a  witness  in  any 
civil  action,  suit  or  proceeding,  except  as  here- 
inafter stated,  by  reason  of  his  or  her  interest 
in  the  event  thereof,  as  a  party  or  otherwise." 
The  exception  is  as  follows:  "  No  party  to  any 
civil  action,  suit  or  proceeding,  or  person  di- 
rectly interested  in  the  event  thereof,  shall  be 
allowed  to  testify  therein  of  his  own  motion  or  on 
his  own  behalf,  by  virtue  of  the  foregoing  sec- 
tion, when  any  adverse  party  sues  or  defends 
as  *  *  *  heir  •  *  •  of  any  deceased 
person,  or  as  guardian  *  *  *  *  of  any 
such  heir. 

The  Supreme  Court  held  tha*.  by  reason  of 
the  fact  that  Scott,  Weeks,  Hinckley,  and 
Bartholomew  had  each  conveyed  the  lands  in 
question  with  covenants  of  warranty,  they  were 
interested  in  the  event  of  the  suit,  and  as  it  was 
defended  both  by  the  heir  and  the  guardian  of 
the  heir,  the  persons  above  named  were  incom- 
petent to  testify  in  the  case. 

The  opinion  of  the  Supreme  Court  was  filed, 
and  its  decree  remanding  the  cause  was  made, 
October  11, 1875. 

The  statute  of  the  State  provides  (sections  84 
and  85,  ch.  110,  Revised  Statutes  of  Illinois) 
that "  When  a  cause  or  proceeding  is  remanded 
by  the  Supreme  Court  or  appellate  court,  upon 
a  transcript  of  the  order  of  the  court  remand- 
ing the  same  being  filed  in  the  court  from  which 
the  cause  or  proceeding  was  remanded,  or  in 
which  the  cause  originated,' as  the  case  may  re- 
quire, and  not  less  than  ten  days'  notice  thereof 
being  given  to  the  adverse  party  or  his  attor- 
ney, the  cause  or  proceeding  shall  be  re-instated 
therein. 

If  neither  party  shall  file  such  transcript 
within  two  years  from  the  time  of  making  the 
final  order  of  the  8upreme  Court  or  appellate 
court,  as  the  case  may  be,  reversing  any  judg- 
ment or  proceeding,  the  cause  shall  be  consid- 
ered as  abandoned,  and  no  further  action  shall 
be  had  therein." 

In  this  case  the  mandate  of  the  Supreme  Court 
was  filed  in  the  superior  court,  November  11,  [47] 
1875,  and  the  cause  was  re-docketed  in  the  latter 
court,  November  28, 1875.  The  Statute  of  Illi- 
nois (Hurd,  page  881.  sec.  54)  prescribes  that 
the  terms  of  the  Superior  Court  of  Cook  County 
shall  begin  on  the  first  Monday  of  every  month. 

On  December  4, 1875,  the  last  day  of  the  No- 
vember Term,  a  petition  and  bond  for  the  re- 
moval of  the  cause  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illi- 
nois were  filed  in  the  superior  court  by  the 
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complainants.  The  petition  alleged  that  the  then 
current  Term  of  the  court  was  the  first  Term  at 
which  said  cause  could  have  been  tried  since 
the  date  of  docketing  said  cause  in  the  superior 
court,  as  aforesaid,  and  since  the  passage  of  the 
Act  of  Congress  under  which  the  petition  was 
filed. 

On  December  14th,  against  the  objection  of 
defendants,  an  order  was  made  for  the  removal 
of  the  cause.  The  record  was  filed  in  the  United 
States  Circuit  Court  December  20,  1875. 

Upon  the  final  hearing  of  the  case  in  the  cir- 
cuit court,  among  others,  the  depositions  of 
Scott,  Weeks,  Hinckley  and  Bartholomew,  who 
had  been  declared  by  the  Supreme  Court  in- 
competent witnesses  under  the  state  law  above 
recited,  were  admitted  in  evidence,  and  the  cir- 
cuit court  made  a  final  decree  in  favor  of  com- 
plainants, in  accordance  with  the  prayer  of 
their  bill. 

The  Act  of  Congress  regulating  the  compe- 
tency of  witnesses,  by  virtue  of  which  the  cir- 
cuit court  admitted  the  depositions  of  the  per- 
sons above  named,  is  as  follows: 

"  In  the  courts  of  the  United  States  no  wit- 
ness shall  be  excluded  in  any  action  on  account 
of  color,  or  in  any  civil  action  because  he  is  a 
party  to  or  interested  in  the  issue  tried.  Pro- 
dded, that  in  an  action  by  or  against  executors, 
administrators  or  guardians,  in  which  judgment 
is  rendered  for  or  against  them,  neither  party 
shall  be  allowed  to  testify  against  the  other  as 
to  any  transaction  with  or  statement  by  the  tes- 
tator, intestate,  or  ward,  unless  called  to  testify 
thereto  by  the  opposite  party  or  required  to 
testify  thereto  by  the  court.  In  all  other  re- 
spects the  laws  of  the  8tatc  in  which  the  court 
is  held  shall  be  the  rules  of  decision  as  to  the 
competency  of  witnesses  in  the  courts  of  the 
United  8tates  in  trials  at  common  law  and  in 
equity  and  admiralty."  U.  S.  R.  S.,  sec.  858. 

The  defendants  in  the  circuit  court  have  ap- 
pealed from  the  decree  of  that  court,  and  as  ap- 
pellants in  this  court  have  assigned  the  follow- 
ing errors: 

First.  That  the  cause  was  not  removable 
under  the  Act  of  Congress.  The  petition  was 
not  filed  at  the  Term  at  which  said  cause  could 
be  first  tried,  and  before  the  trial  thereof,  and 
the  petition  is  insufficient  for  its  removal. 

Second.  That  the  court  erred  in  deciding  that 
lleman  Scott,  Corydon  Weeks,  John  R.  Barth- 
olomew and  Robert  Hinckley  were  competent 
to  testify  in  this  case;  also,  in  deciding  that  the 
decision  of  the  Supreme  Court  of  the  State  of 
Illinois,  holding  them  incompetent,  was  not  res 
judicata;  also,  in  admitting  improper  evidence 
on  the  hearing. 

The  Act  of  March  8, 1875ri8Stat.  at  L.,470], 
under  which  the  appellees  claim  that  the  cause 
was  removed  to  the  Federal  Court,  declares  that 
the  petition  for  removal  must  be  filed  "  Before 
or  at  the  Term  r\t  which  said  cause  could  be 
first  tried  and  before  the  trial  thereof."  See 
vol.  1,  Supplement  to  the  U.  S.  R.  8.,  p.  174, 
sec.  8. 

At  the  date  ot  the  passage  of  the  Act  this  suit 
was  pending  in  the  Supreme  Court  of  Illinois. 
After  its  passage  the  case  was  reversed  and  re- 
manded to  the  State  Court.  This  court  has  con- 
strued the  clause  of  the  Act  of  1875,  lust  quoted, 
to  allow  the  removal  of  a  cause  which  was  pend- 
ing at  the  date  of  the  passage  of  the  Act,  if  the 
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application  therefor  were  made  before  trial  and 
at  the  Term  of  the  court.af  ter  the  passage  of  the 
Act,  at  which  the  cause  could  be  first  tried,  Re- 
moval Cases,  100  U.  8.,  457  [XXV.,  598];  in 
other  words, that  the  fact  that  the  first  Term  of 
the  court  in  which  the  cause  could  have  been 
first  tried  had  already  passed  when  the  Act  went 
into  effect,  was  not  of  itself  an  obstacle  to  the 
removal  of  the  cause. 

In  the  case  just  cited,  it  was  further  held  that 
the  fact  that  a  final  decree  upon  the  default  of 
defendants  had  been  entered  in  the  cause  be- 
fore the  passage  of  the  Act  of  1875,  did  not  pre- 
vent a  removal  of  the  cause  under  the  Act,  after 
such  decree  had  been  set  aside  and  a  rehearing 
granted. 

In  this  case  the  parties  complainant  and  de- 
fendant were  citizens  of  different  States.  The 
petition  and  bond  for  removal  were  in  due  form, 
and  tho  bond  was  sufficient. 

The  only  ground,  therefore,  on  which  it  can 
be  urged  that  the  attempt  to  remove  the  case  to 
the  circuit  court  was  unwarranted  by  law  and,  [40] 
therefore,  ineffectual,  is  that  the  petition  there- 
for was  not  filed  before  or  at  the  Term, after  the 
passage  of  the  Act  of  1875,  at  which  the  cause 
could  be  first  tried. 

The  appellee  asserts  that  the  decision  of  the 
Supreme  Court  of  Illinois,  reversing  the  decree 
of  the  superior  court,  having  been  made  on 
October  11,  while  the  October  Term  of  the  su- 
perior court  was  current,  the  cause  might  have 
been  re-docketed  and  tried  during  that  term  of 
the  superior  court,  and  that  the  re-docketing  of 
the  cause,  at  the  following  November  Term, 
and  the  filing  of  the  petition  for  its  removal 
during  that  Term,  came  too  late. 

The  answer  to  this  position  is  obvious.  The 
cause  could  not  have  been  tried  in  the  superior 
court  until  the  transcript  of  the  order  of  the  Su- 
premeCourt  remanding  it ,  had  been  filed  therein. 

Under  the  Statute  of  Illinois,  both  parties 
were  allowed  two  years  within  which  to  file  the 
transcript.  Either  party  might  file  it,  and  no 
laches  or  default  could  be  charged  against  either, 
if  it  were  filed  within  two  years. 

It  follows  that  when  the  appellees  delayed  the 
filing  of  the  transcript  from  October  11  until 
November  28,  they  were  exercising  a  privilege 
which  the  law  gave  them,  and  lost  none  of  their 
rights  thereby. 

Therefore, where  the  transcript  of  the  supreme 
court  was  filed  within  two  years  after  the  order 
remanding  the  case  had  been  made,  a  petition 
for  removal  filed  at  the  same  Term  must  be  held 
to  have  been  filed  at  the  term  at  which  the  cause 
could  have  been  first  tried,  and  to  have  been 
filed  in  due  season. 

If  the  decision  of  the  state  supreme  court  had 
finally  disposed  of  the  case,  there  could,  of 
course,  have  been  no  removal  of  the  cause  to 
the  Federal  Court  after  such  decision. 

But  according  to  the  practice  and  jurispru- 
dence of  the  State  of  Illinois,  where  the  decision 
of  the  supreme  court,  reversing  and  remanding 
a  cause  in  equity,  does  not  involve  the  merits, 
the  case,  upon  the  filing  of  the  transcript  in  the 
court  below,  stands  for  rehearing  in  that  court. 
Wickering  v.  Failet,  26  111.,  508;  8.  C,  29 111., 
294;  Wadhamt  v.  Oay,  78  El.,  415;  8.  C,  88 
HI.,  250;  PetHlon  v.  Noble,  7  Bias.,  450. 

This  cause  was  reversed  by  the  state  supreme 
court  solely  on  the  ground  of  the  error  of  the 
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superior  court  in  admitting  incompetent  evi- 
dence. When,  therefore,  the  cause  was  re- 
manded, it  stood  for  rehearing  as  soon  as  it  was 
re-docketed  in  the  superior  court. 

We  are  of  opinion,  therefore,  that  the  case 
was  properly  removed  from  the  Superior  Court 
of  Cook  County  to  the  United  States  Circuit 
Court. 

The  next  ground  of  error  assigned  is  that  the 
circuit  court  admitted  in  evidence  the  deposi- 
tions of  Scott,  *Veeks,  Bartholemew  and  Hinck- 
ley." 

It  is  perfectly  clear  that,  under  the  Act  of 
Congress  (Rev.  8tat.,  sec.  858),  the  persons 
named  were  competent  witnesses  in  the  United 
States  Circuit  Court.  This  point  has  been  ex- 
pressly ruled  by  this  court  in  the  case  of  Pot- 
ter v.  Bk.,  102  U.  S.,  168  [ante.  111],  brought 
up  on  error  from  the  Northern  District  of  Illi- 
nois. It  was  also  held,  in  the  same  case,  that 
where  there  was  a  conflict  between  the  Act  of 
Congress  and  the  law  of  the  State  in  regard  to 
the  competency  of  witnesses,  the  United  States 
Court  was  bound  to  follow  the  Act  of  Con- 
gress. Th3  question  is,  therefore,  reduced  to 
this:  Does  the  fact  that  while  the  case  was 
pending  in  the  state  court  these  witnesses  were 
held  by  that  court  to  be  incompetent  under  the 
state  law,  preclude  them  from  testifying  in  the 
case  after  its  removal  to  the  United  States  Court  ? 
We  think  this  question  must  be  answered  in 
the  negative. 

The  Federal  Court  was  bound  to  administer 
the  law  of  evidence  as  prescribed  by  Act  of 
Congress,  unless  what  had  transpired  in  the 
case  in  the  state  court  presented  an  insuperable 
obstacle  to  that  course.  This  the  appellants 
claim  was  the  fact.  They  say  that  the  transfer 
of  a  case  from  the  state  to  a  Federal  Court  does 
not  vacate  what  has  been  done  in  the  state  court 
previous  to  removal;  that  what  has  been  de- 
cided in  the  state  court  is  res  judicata  and  can- 
not be  re-examined.  In  support  of  this  position 
the  case  of  Duncan  v.  Gcjan,  101  U.  S.,  810 

IXXV.,  875],  and  other  cases  are  cited.  The 
iw  as  settled  by  this  court  is  correctly  stated 
by  appellants. 
But  the  rulings  of  the  circuit  court  in  the 
[51]  progress  of  the  cause  after  its  removal  did  not 
reverse  or  vacate  anything  which  had  previ- 
ously been  adjudicated  by  the  state  court.  The 
decision  of  the  latter  court  was  that,  under  the 
state  law,  certain  witnesses  were  incompetent 
in  the  state  court.  The  Federal  Court  decided 
that,  under  the  laws  of  the  United  States,  the 
same  witnesses  were  competent  when  offered  in 
:i  United  States  court.  Here  is  no  conflict  of 
opinion,  and  no  unsettling  of  any  matter  which 
had  been  adjudged  by  the  state  court.  The  Fed- 
eral Court  was  bound  to  deal  with  the  case  ac- 
cording to  the  rules  of  practice  and  evidence 
prescribed  by  the  Acts  of  Congress.  If  the  case 
is  properly  removed,  the  party  removing  it  is 
entitled  to  any  advantage  which  the  practice 
and  jurisprudence  of  the  Federal  Court  gives 
liim. 

In  this  instance  the  court  below  followed  the 
law  of  evidence  as  prescribed  by  Congress,  and 
in  doing  so  it  did  not  reverse  any  ruling  of  the 
state  court  and,  we  think,  committed  no  error. 

No  other  evidence  admitted  by  the  circuit 
court  is  complained  of  by  the  appellants  as  in- 
competent. 

See  14  Otto. 


The  counsel  of  both  parties  have  discussed  in 
their  briefs  the  question  whether  the  evidence 
set  out  in  the  record  is  sufficient  to  support  the 
decree  of  the  circuit  court.  No  error  has  been 
assigned  on  the  ground  that  the  testimony  was 
insufficient.  It  is,  therefore,  unnecessary  to 
discuss  this  point.  We  may  remark,  however, 
that  in  our  opinion  the  evidence  amply  justifies 
the  decree. 

There  is  no  error  in  the  record.    The  decree 
of  the  Circuit  Court  mutt,  therefore,  be  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ. 8. 

Cited-106  U.  8.,  386 ;  111  U.  8.,  478. 
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WILLIAM  C.  TEBBETTS. 
(8ee  S.  C,  14  Otto,  120-125.) 
Action  on  award— interest  when  payable. 

1.  Where  a  mortgagee  of  land  permitted  it  to  be 
taken  as  a  street  by  a  city,  a  purchaser  of  the  land 
on  foreclosure  sole  under  the  mortgage,  who  has 
also  become  the  assignee  of  the  award  made  for  it  by 
the  city,  may  maintain  an  action  against  the  city  for 
the  amount  due  on  the  award. 

2.  One  who  is  guilty  of  unreasonable  and  vexatious 
delay  In  making  payment  of  a  just  claim,  is  charge- 
able with  interest  thereon  from  the  time  it  became 
due. 

[No.  55.] 

Argued  Oct.  21, 1881.    Decided  Oct.  31,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
This  action  was  brought  in  the  court  below, 
by  the  appellee  against  the  appellant  and  others, 
to  recover  the  sum  of  $10,  000,  with  interest 
from  May  14,  1869.  This  sum  was  alleged  to 
Ix:  equitably  due  to  complainant,  on  account  of 
damages  awarded  in  certain  condemnation  pro- 
ceedings instituted  by  the  City  of  Chicago,  in 
respect  to  a  certain  piece  of  land  which  was 
taken  by  the  City  for  the  opening  or  extension 
of  a  street. 

The  court  below  rendered  a  decree  in  favor 
of  the  complainant,  and  the  City  appealed  to  this 
court. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Francis  Adams,  Joseph  F.  Bonfield, 
and  Wm.  C.  Goudy,  for  appellant. 

Messrs.  Chas.  A.  Gregory,  George  Pay  son, 
and  W.  B.  Wilson,  for  appellee. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court:  ll291 

The  decree  in  this  case  mus'  be  affirmed.  l***J 
The  grounds  taken  by  the  appellant  for  resisting 
payment  of  the  $10,000  due  on  the  note  given 
by  B rimer  to  the  insurance  company,  and  se- 
cured by  the  trust-deed  given  to  Dr.  Boone,  are 
quite  remarkable.  It  is  conceded  that  the  lane 
embraced  in  the  deed  was  regularly  condemned 
for  a  street  in  1868,  and  assessed  at  $86,000 
without  any  deduction  for  benefits;  and  that  no 
one  was  interested  in  it  except  Gregory,  the 
owner  of  the  fee,  and  Dr.  Boone  as  trustee  for 
the  insurance  company,  who  held  two  deeds  of  * 
trust  thereon  to  secure  two  several  notes  for 
money  loaned;  one  for  $10,000,  before  referred 
to,  and  one  for  a  balance  of  $6,000.  On  the 
22d  of  March,  1868,  the  City  paid  Gregory,  the 
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owner  of  the  equity  of  redemption,  his  pro- 
portion of  the  award,  namely:  $20,000,  and  on 
the  14th  of  May  following,  the  Board  of  Public 
Works  of  the  City  gave  him  a  voucher,  showing 
the  amount  of  the  award,  the  payment  made  to 
him,  and  the  balance  still  due,  namely:  $16,000, 
being  the  amount  due  to  the  insurance  com- 
pany and  secured  by  the  deeds  of  trust.  This 
voucher  Gregory  indorsed  with  an  order  to  pay 
the  said  balance  to  Dr.  Boone  as  trustee  of  the 
insurance  company,  in  full  of  principal  due  said 
company  for  hen  on  the  land,  and  delivered  the 
same  to  him.  Boone,  thereupon,  made  demand 
on  the  City  for  this  balance.  On  the  21st  of 
May,  1869,  the  city  authorities  gave  notice  that 
the  assessments  hod  been  collected,  and  that 
the  money  was  ready  in  the  hands  of  the  city 
treasurer  to  be  paid  over  to  the  parties  enti- 
tled; and  on  the  5th  of  June  they  paid  to  Dr. 
Boone,  the  trustee,  $6,000,  which  he  applied  to 
the  note  on  which  that  amount  was  due,  which 
was  sufficient  to  cancel  the  same.  The  balance 
of  $10,000,  though  frequently  demanded,  was 
never  paid,  and  this  suit  was  brought  by  the 
appellee  as  assignee  of  the  insurance  company, 
to  recover  the  money,  or  the  land. 

That  it  was  the  intent  of  the  parties  that  Greg- 
ory should,  and  that  they  supposed  he  did,  trans- 
fer to  the  insurance  company  all  claim  to  the 
balance  of  the  award  made  for  the  land,  over 
and  above  the  $20,000  received  by  himself  as 
owner  of  the  equity  of  redemption,  there  can- 
not be  the  slightest  doubt.  The  mortgagee  was 
[1231  entitled  to  it,  and  it  was  the  owner's  duty  to 
make  the  assignment,  if  any  assignment  was 
necessary;  and  it  was,  in  fact,  nude,  or  sup- 
posed to  be  made,  by  the  indorsement  of  the 
voucher  to  the  trustee.  It  was  sufficiently  made 
to  invest  in  the  insurance  company,  or  its 
trustee,  the  entire  equitable  interest  in  the  money 
and  in  such  security  for  its  payment  as  yet  re- 
mained; and  it  was  manifestly  the  duty  of  the 
City  to  pay  it  accordingly. 

But,  notwithstanding  the  notice  to  that  effect, 
it  seems  that  the  City  aid  not,  at  the  time,  have 
in  hand  the  requisite  funds  to  pay  the  last 
$10,000.  The  insurance  company,  however,  on 
receiving  guaranties  from  other  parties,  who 
were  interested  in  the  street,  that  the  interest 
should  be  paid  at  all  events  (there  being  some 
doubt  whether  the  City  would  be  liable  for  in- 
terest), consented  to  let  the  City  take  possession 
and  go  on  with  the  improvement ;  but  with  the 
express  reservation  and  condition,  that  such 
consent  was  not  to  be  a  waiver  or  abandonment 
of  any  right  against  the  debtor,  or  any  right  of 
suit  against  the  City  for  the  recovery  of  the 
money  or  the  land.  This  indulgence  on  the 
part  of  the  insurance  company  has  been  the 
prime  cause  of  all  the  trouble  experienced  by  it 
and  its  assignees,  the  present  appellee,  in  col- 
lecting the  said  $10,000.  It  is  conceded  that 
they  have  never  received  their  money  ;  that  the 
City  has  the  land,  and  claims  the  right  to  keep 
it  for  the  purposes  of  the  street ;  that  the  as- 
sessed value  was  sufficient  to  pay  this  claim 
over  and  above  what  was  due  to  others ;  and 
that  the  insurance  company  was  entitled  to  the 
*  money  in  1869.  Payment,  however,  is  resisted, 
ho  far  as  we  can  understand  the  defense,  on  the 
ground  that  the  company,  being  unable  to  get 
its  money,  treated  the  land  as  still  subject  to  its 
claim,  and  directed  its  trustee  to  advertise  and 
666 


sell  the  same  by  way  of  foreclosure,  and  bid  it 
in  at  such  sale  for  the  amount  of  the  demand. 
This,  the  appellant  contends,  satisfied  the  debt. 
But  the  City  still  claimed  the  land,  and  resisted 
every  attempt  of  the  insurance  company  to  get 
possession  of  it.  Actions  of  ejectment  were 
Drought  but  were  strenuously  defended,  and 
the  company  was  forced  to  abandon  them.  The 
counsel  for  the  City  contended  then,  as  they 
contend  now,  that  by  virtue  of  the  condemna- 
tion proceedings,  all  interests  and  titles  in  the 
land .  were  condemned,  as  well  that  of  the 
trustee  under  the  trust-deeds,  as  that  of  the 
owner  of  the  fee.  Hence,  their  argument,  on 
this  branch  of  the  case  is,  that  the  proceedings 
for  foreclosing  the  trust-deed  were  illusory  and 
vain.  Therefore,  the  insurance  company  ac- 
quired no  title  by  the  foreclosure  and  sale,  and 
its  assignee,  the  appellee,  has  none. 

It  is  thus  supposed  to  be  conclusively 
reasoned  out,  upon  the  soundest  principles  of 
logic— -first,  that  the  debt  is  satisfied  by  the 
foreclosure  and  purchase  of  the  land ;  and, 
secondly,  that  all  claim  to  the  land  was  extin- 

fished  by  the  proceedings  for  condemnation, 
this  argument  is  sound,  the  appellee,  cer- 
tainly, has  not  a  particle  of  ground  to  stand  on. 
His  debt  is  gone  because  he  has  got  the  secur- 
ity ;  and  the  security  is  gone  because  it  was 
taken  for  the  street;  and  yet  the  insurance 
company,  or  its  assignee,  has  not  received  a 
cent  of  money,  nor  any  other  consideration 
whatever. 

When,  by  a  train  of  abstract  reasoning  we 
are  brought  to  an  absurd  conclusion,  it  be- 
hooves us  carefully  to  reconsider  the  steps  by 
which  we  have  been  led  up  to  it.  If  the  last 
conclusion  of  the  appellant  is  well  founded, 
namely :  that  there  was  nothing  left  for  the 
deed  of  trust  to  operate  upon,  and  that  the  pro- 
ceedings in  foreclosure  were  indeed  illusory 
and  vain,  the  first  conclusion,  that  the  debt  was 
satisfied  by  the  form  of  sale  which  was  gone 
through  in  such  proceedings,  could  not  have 
been  true. 

It  is  admitted,  on  all  hands,  that  the  pro- 
ceedings for  condemning  the  land  for  a  street 
were  duly  and  properly  pursued  ;  and  that  the 
insurance  company  waived  its  right  to  oppose 
the  taking  possession  thereof  by  the  City  before 
payment  of  the  assessment.  The  courts  were 
probably  right  in  holding  in  the  actions  of 
ejectment  which  have  been  referred  to,  that  the 
City  could  not  be  dispossessed.  But,  as  the  in- 
surance company,  when  permitting  the  posses- 
sion to  be  taken,  reserved  all  its  rights  for  the 
recovery  of  the  money  yet  due,  and  as  it  is 
conceded  that  the  City  has  not  paid  that  money, 
it  is  surely  against  good  conscience  and  every 
principle  of  equity  to  refuse  to  pay  it.  We 
think,  therefore,  that  the  insurance  company, 
or  its  assignee,  standing  in  the  position  of 
mortgagee  of  the  land,  or,  which  is  the  same 
thing,  as  cestui  que  trust  under  the  trust-deed  f  1S5] 
and,  afterwards,  as  assignee  of  the  balance  due 
on  the  award,  had  a  clear  ground  of  equity  for 
filing  the  bill  in  this  cause,  and  is  entitled  to  a 
decree. 

The  question  of  interest  has  been  largely  dis- 
cussed oy  counsel.  But  in  our  view  of  the 
matter,  it  needs  but  little  consideration.  It  has 
been  the  express  statute  law  of  Illinois,  at  least 
ever  since  1845,  that  interest  at  the  rate  of  six 
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per  cent  per  annum  shall  be  allowed  "On 
money  withheld  by  an  unreasonable  and  vex- 
atious delay  of  payment."  We  have  no  hesita- 
tion in  declaring  that  this  is  such  a  case.  It  is 
now  more  than  twelve  yean  since  the  property 
was  condemned.  The  money  has  been  due  and 
ought  to  have  been  paid  long  ago.  It  was  the 
duty  of  the  City  to  provide  for  its  payment. 
Instead  of  that  it  has  litigated  and  contested  the 
demand  year  after  year,  and  in  court  after 
court. 

It  is  unnecessary  to  make  a  minute  examina- 
tion of  the  statute  law  for  ascertaining  the  days 
and  times  when,  in  the  due  course  of  proceed- 
ing, the  money  might  have  been  collected  from 
the  owners  of  property  benefited  by  the  street 
It  is  manifest  that  it  might  have  been  collected 
long  before  the  commencement  of  this  suit. 
But  a  party  guilty  of  unreasonable  and  vex- 
atious delay  in  making  payment  of  a  just  claim, 
cannot  be  relieved  by  offering  to  pay  interest 
from  the  time  when  the  delay  began  to  be  un- 
reasonable and  vexatious.  If  he  is  guilty  of 
such  delay  he  is  chargeable  with  interest  on  the 
debt  from  the  time  it  became  due  as  upon  other 
debts  enumerated  in  the  law.  We  see  nothing 
to  criticise  in  the  amount  of  interest  allowed  by 
the  court  below. 

The  decree  of  the  Circuit  Court  it  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


JOHN  M.  GLOVER,  Assignee  of  John  E. 
Love,  Appt, 
v. 

JOHN  E.  LOVE  kt  Ait, 
154  US  <S70  Appx 

Stocks,  which  never  were  the  property  of  the  bank, 
nipt,  the  original  purchases  of  which  were  made 
honestly  and  in  good  faith  with  the  proceeds  of  the 
separate  estate  of  bis  wife,  yean  before  he  became 
involved  in  the  liabilities  which  caused  bis  failure, 
cannot  be  subjected  to  the  payment  of  his  debts,  on 
bill  filed  for  that  purpose  by  bin  assignee  In  bank- 
ruptcy. 

[No.  62.] 

Submitted  Oct.  t8, 1881.  Decided  Not.  7,  1881. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Mis- 
souri. 

This  action  was  brought  in  the  court  below, 
by  the  appellant  against  the  appellees,  alleging 
the  adjudication  in  bankruptcy  of  John  K 
Love,  and  the  appointment  of  complainant  as 
his  assignee.  The  object  of  the  bill  was  to  com- 
pel Irene  H.  Love  to  transfer  to  the  complain- 
ant certain  bank  stock  which,  the  bill  alleged, 
bad  been  transferred  to  her  by  her  husband, 
with  intent  to  defraud  his  creditors  and  to  his 
secret  use  and  trust.  The  court  below  dismissed 
the  bill,  and  the  complainant  appealed  to  this 
court. 

Messrs.W.  HaUlett  Phillips, John  R.  Shep- 
lejf  and  Hoyden  &  Oloter,  for  plaintiff  in  error. 

Mr.  J.  E.  McKeiffhavn,  for  defendants  in 
error. 

His  Honor,  Judge  Treat,  who  presided  at  the 
See  14  Otto. 


trial  of  the  above  cause,  delivered  the  following 
opinion,  to  wit: 
Opinion.  Inequity. 

The  plaintiff,  as  assignee  in  bankruptcy,  seeks 
to  have  certain  shares  of  stock  standing  in  the 
name  of  the  bankrupt's  wife,  subjected  to  the 
payment  of  his  debts.  The  date  of  bankruptcy 
is  Mar. 8, 1877.  The  purchases  of  stock  were,  re- 
spectively, in  1874  and  early  in  1875.  The  bill 
is  framed  rather  on  the  hypothesis  of  a  convey- 
ance by  the  husband  with  the  intent  to  defraud 
subsequent  creditors,  than  that  of  a  design  to 
defraud  existing  creditors;  but  as  the  evidence 
has  been  taken,  to  cover  either  view  of  the  case, 
it  has  been  considered  in  the  double  aspect  The 
rules  of  law  governing  such  matters  are  fully 
settled  in  the  following  cases: 

Bmitii  v.  Kehr,  2  Dill.,  50;  affirmed  in  20 
Wall.,  81  (87  U.  8.,  XXII.,818);  Smith  v.  Vod- 
gee,  02  U.  S.,  188  (XXIII. ,  481);  Humee  v. 
Scruggs,  94  U.  S.,  22  (XXIV.,  51);  Phipps  v. 
Sedgwick,  95  U.  S.,  8  (XXIV.,  591). 

The  difficulty  is  as  to  the  facts.  There  is  a 
large  mass  of  immaterial,  irrelevant  and  incom- 
petent evidence,  through  which  the  court  has 
been  compelled  to  wade,  in  order  to  reach  the 
real  facts  in  controversy. 

If  Mrs.  Love  had  property  in  her  own  right 
while  resident  in  Alabama,  the  proceeds  of 
which  were  brought  to  Missouri  on  her  removal 
here  with  her  husband  in  1874,  and  if  said  pro- 
ceeds were  invested  for  her  benefit  in  the  stocks 
now  in  dispute,  then  said  stocks  must  be  held 
to  be  her  property,  exempt  from  her  husband's 
debts  and,  consequently,  not  recoverable  by 
his  assignee  as  a  part  of  his  estate,  unless  re- 
duced to  the  possession  of  husband,  or  through 
intervention  of  creditors,  prior  to  the  state  Act 
of  1875. 

The  conclusion  the  court  has  reached,  after  a 
full  and  painstaking  analysis  of  the  evidence  is, 
that  the  stocks  in  question  were  purchased  with 
the  proceeds  of  her  separate  estate.  That  con- 
clusion is  decisive  of  this  controversy. 

The  Cater  demand,  proved  in  bankruptcy, 
could  not  be  withdrawn  so  as  to  prevent  the 
consequences  of  the  same  as  an  existing  debt, 
at  the  time  the  stocks  were  purchased;  and  if 
the  court  had  reached  the  conclusion  that  the 
vesting  of  the  stocks  in  the  wife  was  a  volun- 
tary settlement  by  the  husband,  then  the  rules 
laid  down  in  Kehr  v.  Smith  would  be  applied. 

The  evidence,  if  those  stocks  were  thus  vest- 
ed, would  have  brought  the  case  within  said 
rules. 

The  bill  must  be  dismissed  with  costs. 

Mr.  Chief  Justice  Waits  delivered  the  opin- 
ion of  the  court: 

We  have  carefully  examined  all  the  testimony 
in  this  case,  and  are  satisfied  with  the  decree 
below.  It  ia  abundantly  proven  that  the  stock 
which  the  assignee  in  bankruptcy  now  seeks  to 
reach,  never  was  in  equity  the  property  of  the 
bankrupt.  Unless  all  the  testimony  is  to  be  dis- 
believed, the  original  purchases  were  made  hon- 
estly and  in  good  faith  with  the  proceeds  of 
the  separate  estate  of  the  wife,  and  years  before 
the  bankrupt  became  involved  in  the  liabilities 
which  caused  his  failure. 

TJie  decree  is  affirmed. 
True  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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D.  G.  DRIESBACH,  Plff.  in  Brr., 

SECOND  NATIONAL  BANK  OF  WLLKE8- 
BARRE. 


J.  B.  STARK,  Plff.  in  Brr., 
»  e. 

SAME. 

(See  S.  C.,  H  Otto,  68-64.) 

Usurious  intermit  by  National  Bank. 

Usurious  Interest  paid  a  national  bank  on  renew- 
ing notes,  cannot  be  applied  in  satisfaction  of  the 
principal  of  the  debt,  in  an  action  on  such  notes. 

[Nos.  58,  59.1 
Argued  Oct.  26,  1881.      Decided  Not.  7,  1M81. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
vania. 

Each  of  the  above  actions  was  brought  in  the 
court  below,  by  the  Second  National  Bank  of 
WilkesbaiTe,  now  the  defendant  in  error,  against 
the  respective  plaintiffe  in  erroi ,  upon  two  prom- 
issory notes,  Driesbach  being  the  maker  and 
Stark,  indorser.  These  notes  were  the  last  of  a 
series  of  renewals  which  had  been  regularly  dis- 
counted by  the  Bank.  Interest  was  charged 
iind  paid  at  the  rate  of  from  8  to  10  per  cent  on 
the  whole  line  of  renewals.  The  defendants  set 
>ip  that  these  rates  were  usurious,  and  claimed 
the  right  to  ofTset  against  the  face  of  the  note 
sued  upon,  the  whole  amount  of  interest  which 
had  been  paid. 

Under  the  instructions  of  the  court,  verdict 
in  each  case  was  rendered  for  the  plaintiff,  and 
judgments  having  been  entered,  the  defendants 
sued  out  these  writs  of  error. 

Messrs.  James  O.  Parker1  and  K.  N.  Wil- 
lard,  for  plaintiffs  in  error. 

Messrs.  W.  H.  Armstrong  and  Samuel 
Linn,  for  defendant  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  object  of  the  plaintiffs  in  error  in  these 
suits  is  to  have  usurious  interest  paid  a  National 
Bank  on  renewing  a  series  of  notes,  of  which 
those  now  in  suit  are  the  last,  applied  in  satis- 
faction of  the  principal  of  the  debt.  The  claim 
(64]  is  not  for  interest  stipulated  for  and  included  in 
the  notes  sued  on,  but  for  the  application  of 
what  has  actually  been  paid  as  interest  to  the 
discharge  of  principal.  This  we  held  in  Bar- 
net  v.  Bk.,  98  U.  S.,  555  [XXV.,  212],  could 
not  be  done;  and  in  Bk.  v.  Oruber,  8  Weekly 
N.  of  Cas.,  119,  and  Bk.  v.  Adams,  9  Weekly 
N.  of  Cas.,  472,  the  Supreme  Court  of  Pennsyl- 
vania followed  that  case,  overruling  its  former 
decisions  on  the  same  question  in  Lucas  v.  Bk., 
78  Pa.,  228,  and  Oberholt  v.  Bk.,  82  Pa.,  490. 
If,  therefore,  we  reverse  the  judgments  for  the 
specific  errors  now  complained  of ,  it  would 
serve  no  useful  purpose,  for  on  the  facts  ad- 
mitted the  same  general  result  must  follow  an- 
other trial.  Without,  therefore,  considering  at 
all  the  question  on  which  the  cases  seem  to  have 
turned  below,  the  judgments  are  affirmed. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Bup.  Court,  U.  8. 

Cited-llt  TJ.  8.,  37, 199 ;  112  U.  8.,  488. 


Note. — Usury  by  national  banks.  See,  note  to 
Karros,  &  Mecbs.  Nat.  Bk.  v.  Dearlng,  91  U.  8., 
XXIII.,  198. 
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JAMES  KELLY,  Plff.  in  Err.,  [78] 
v. 

CITY  OP  PITTSBURGH. 

(See  8.  C.,  14  Otto,  78-48.) 

Bus  process  of  law — unequal  taxation— collection 
of  taxes. 

*L  In  this  country  and  in  England,  the  necessities 
of  government,  the  nature  of  the  duties  to  be  per- 
formed, and  custom  and  usage,  have  established  a 
procedure  in  regard  to  the  levy  and  collection  of 
taxes  which  differs  from  proceedings  in  courts  of 
Justice  but  which  is  still  due  process  of  law  within 
the  meaning  of  the  Constitution. 

2.  What  parts  of  a  State  shall,  for  local  purposes, 
be  governed  by  a  county,  a  town  or  a  city  govern- 
ment and  the  character  of  the  land  taoludedln  each 
are  matters  of  detail  within  the  legislative  discre- 
tion. 

3.  When  the  taxes  levied  by  a  city  are  clearly  for 
a  proper  public  purpose,  and  are  authorised  by  the 
State  law.  though  some  of  the  property  assessed  be 
farm  land  within  the  city,  this  court  cannot  say  that 
such  a  statute  deprives  the  owner  of  his  property 
without  due  process  of  law. 

[No.  61.] 

Argued  Oct.  SI.  1881:      Decided  Nov.  7.  1881. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 
The  case  is  stated  by  the  court. 
Messrs.  Wm.  H.  Button,  Cook  A  Cole,  Albert 
N.  Sutton,  Lewis  M.  Plumer,  Luther  H.  Pike 
and  Daniel  Agnew,  for  plaintiff  in  error. 

Messrs.  Tlumas  8.  Bigelow  and  George 
Shiraa,  Jr.,  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court  : 

This  case  is  brought  before  us  by  a  writ  of 
error  to  the  Supreme  Court  of  Pennsylvania. 

The  plaintiff  in  error,  James  Kelly,  is  the 
owner  of  eighty  acres  of  land  which,  prior  to 
the  year  1867,  was  a  part  of  the  Township  of 
Collins,  in  the  County  of  Alleghany,  in  that 
State.  In  that  year  the  Legislature  of  Pennsyl- 
vania passed  an  Act  by  virtue  of  which  and  the 
subsequent  proceedings  under  it,  this  township 
became  a  part  of  the  City  of  Pittsburgh.  The 
authorities  of  that  City  assessed  the  land  in  ques- 
tion for  the  taxes  of  the  year  1874  at  a  sum 
which  the  plaintiff  asserts  to  be  enormously  be- 
yond its  value,  and  which,  he  alleges,  is  almost 
destructive  of  his  interest  in  the  property. 
The  taxes  thus  assessed  are  divisible  into  two 
classes,  namely :  those  assessed  for  state  and 
county  purposes  by  the  County  of  Alleghany, 
within  which  Pittsburgh  i«  situated,  and  those 
assessed  by  the  City  for  city  purposes. 

The  laws  of  Pennsylvania  allow  an  appeal 
from  the  original  assessment  of  taxes  to  a  board 
of  revision,  and  Mr.  Kelly  took  such  appeal, 
with  what  success  does  not  distinctly  appear. 
The  result,  however,  was  unsatisfactory  to  him 
and  he  brought  a  suit  in  equity  in  the  court  of 
common  pleas  of  the  State  to  restrain  the  col- 
lection of  the  tax  by  the  city  authorities.  There 
was  an  answer  to  tkia  bill,  a  replication,  and  a 
reference  to  a  master,  on  whose  report  that  court  [7 
dismissed  the  bill,  and  the  decree  was  affirmed 
on  appeal  by  the  Supreme  Court  of  the  State. 
To  that  judgment  of  affirmance  this  writ  of 

•Head  notes  by  Mr.  Justice  Miller. 


Note. — What  is  due  process  of  law.  8ee,  note  to 
Pearsons  v.  Yewdall, 96U. 8.,  XXJV.,  13ft. 
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error  is  prosecuted,  and  the  transcript  of  the 
record,  as  the  Act  of  Congress  requires,  is  ac- 
companied by  assignments  of  error,  seven  in 
number.  All  of  these  except  two  have  refer- 
ence to  exceptions  to  the  report  of  the  master  in 
regard  to  matters  of  which  this  court  has  no  ju- 
risdiction. Those  two,  however,  assail  the  de- 
cree of  the  State  Court  on  the  ground  that  it 
violates  rights  of  the  plaintiff  guarantied  to  him 
by  the  Constitution  of  the  United  States,  and  as 
the  same  points  were  relied  on  in  the  Supreme 
Court  of  the  State,  it  becomes  our  duty  to  in- 

?|uire  whether  these  allegations  of  error  are  well 
ounded.  They  are  as  follows: 
First.  The  Supreme  Court  of  Pennsylvania 
erred  in  sustaining  the  authority  of  the  City  of 
Pittsburgh  to  assess  and  collect  taxes  from  com- 
plainant's farm  lands  for  municipal  or  city  pur- 
poses, such  exercise  of  the  taxing  power  being 
a  violation  of  the  rights  of  complainant  as  guar- 
antied to  him  by  article  V.  of  Amendments  to 
the  Constitution  of  the  United  States. 

Second.  The  Supreme  Court  of  Pennsylvania 
erred  in  sustaining  the  authority  of  the  City  of 
Pittsburgh  to  assess  and  collect  taxes  from  com- 
plainants farm  lands  for  municipal  or  city  pur- 
poses, such  exercise  of  the  taxing  power  being 
a  violation  of  the  rights  of  complainant  as  guar- 
antied to  him  by  article  XIV.,  section  1,  of  the 
Amendments  to  the  Constitution  of  the  United 
States. 

As  regards  the  effect  of  the  5th  Amendment 
of  the  Constitution,  it  has  always  been  held  to 
be  a  restriction  upon  the  powers  of  the  Federal 
Government  and  to  have  no  reference  to  the  ex- 
ercise of  such  powers  by  the  state  governments. 
See,  Withers  v.  Buckley,  20  How.  90  [61  U.  S., 
XV.,  8191;  Davidson  v.  New  Orleans,  96  U.S., 
97  [XXIV.,  616].  We  need,  therefore,  give 
this  assignment  of  error  no  further  considera- 
tion. But  this  is  not  material,  as  the  provision 
of  section  1,  article  XIV.,  of  the  Amendments 
relied  on  in  the  second  assignment  of  errors  con- 
tains a  prohibition  on  the  power  of  the  States  in 
language  almost  identical  with  that  of  the  5th 
Amendment  above  referred  to.  That  language 
is  that  "No  State  shall  *  *  *  deprive  any 
person  of  life,  liberty  or  property  without  due 
process  of  law." 

The  main  argument  of  counsel  for  plaintiff  in 
error,  the  only  one  to  which  we  can  listen,  is 
that  the  proceeding  in  regard  to  the  taxes  as- 
sessed on  plaintiff's  land  does  deprive  him  of 
his  property  without  due  process  of  law. 

It  is  not  asserted  that  in  the  methods  by  which 
the  value  of  plaintiff's  land  is  ascertained  for  the 
purpose  of  this  taxation  there  is  any  departure 
from  the  usual  modes  of  assessment.  Nor  that 
the  manner  of  apportioning  and  collecting  the 
tax  is  unusual  or  materially  different  from  those 
in  force  in  an  communities  where  land  is  subject 
to  taxation.  In  these  respects  there  is  no  charge 
that  the  method  pursued  is  not  due  process  of 
law.  Taxes  have  not,  as  a  general  rule,  in  this 
country  since  its  independence,  nor  in  England 
before  that  time,  been  collected  by  regular  ju- 
dicial proceedings  in  a  court  of  justice.  The  ne- 
cessities of  government,  the  nature  of  the  duty 
to  be  performed,  and  the  customary  usages  of 
the  people,  have  established  a  different  proced- 
ure, which,  in  regard  to  that  matter,  is  and  al- 
ways has  been  due  process  of  law. 

The  tax  in  question  was  assessed  and  the 
See  14  Otto. 


proper  officers  were  proceeding  to  collect  it  in 
this  way. 

The  distinct  ground  on  which  this  provision 
of  the  Constitution  of  the  United  States  is  in- 
voked is,  that  the  eighty  acres  of  land  of  the  de- 
fendant is  and  always  has  been  used  as  farm 
land,  for  agricultural  use  only,  and  cannot  for 
that  reason  be  subjected  to  taxation  for  ordinary 
city  purposes.  That  to  do  this  is  to  deprive  him 
of  his  property  without  due  process  of  law.  It 
is  alleged,  and  probably  with  truth,  that  the  es- 
timate of  the  value  of  this  land  for  taxation  is 
very  greatly  in  excess  of  its  true  value.  Whether 
this  be  true  or  not  we  cannot  here  inquire.  We 
have  so  often  decided  that  we  cannot  review 
and  correct,  in  this  court,  the  errors  and  mistakes 
of  the  state  tribunals  on  that  subject,  that  we 
can  only  refer  to  those  decisions  without  a  re- 
statement of  the  argument.  State  R.  R.  Tax 
Cases,  92  U.  8.,  575  [XXIII.,  6631;  Kennardv. 
Morgan,  92  U.  S.,  481  [XXIII.,  479];  Bk.  v. 
Kimball  [ante,  469];  Davidson  v.  Hew  Orleans 
'supra}  ;  Kirtiands.  Hotehkiss,  100  U.  8.,  491 
XXV.,  558];  Missouri  v.  Lewis,  101  U.  8.,  28 
XXV.,  989]. 

But  passing  from  the  question  of  the  adminis- 
traticn  of  the  law  of  Pennsylvania  by  her  author- 
ities, the  argument  is  that  the  law  itself  is  in  con- 
flict  with  the  Constitution  in  the  matter  already 
mentioned. 

It  is  not  denied  that  the  Legislature  could 
rightfully  enlarge  the  boundary  of  the  City  of 
Pittsburgh  so  as  to  include  the  defendant's  land. 
If  this  power  were  denied,  we  are  unable  to  see 
how  such  denial  could  be  sustained.  What  por- 
tion of  a  State  shall  be  within  the  limits  of  a  city 
and  governed  by  its  authorities  and  its  laws  has 
always  been  considered  to  be  a  proper  subject 
of  legislation.  How  thickly  or  how  sparsely  the 
territory  must  be  settled  so  organized  into  a  city, 
must  be  one  of  the  matters  within  the  discretion 
of  the  legislative  body.  Whether  its  territory 
shall  be  governed  for  local  purposes  by  a  coun- 
ty, city  or  township  organization,  is  one  of  the 
most  usual  and  ordinary  subjects  of  state  legis- 
lation. 

It  is  urged,  however,  with  much  force,  that 
though  land  of  this  character,  land  which  its 
owner  has  not  laid  off  into  town  lots,  but  which 
he  insists  on  using  as  agricultural  land,  through 
which  no  streets  are  run  or  used,  cannot  be,  even 
by  the  Legislature,  subjected  to  the  taxes  of  a 
city,  the  water  tax,  the  gas  tax,  the  street  tax, 
and  others  of  similar  character.  The  reason  for 
this  is  said  to  be  that  such  taxes  are  for  the  ben- 
efit of  those  in  a  city  who  own  property  within 
the  limits  of  such  improvements  and  who  use, 
or  might  use  them  if  they  choose,  while  the 
owner  of  this  land  reaps  no  such  benefit.  Cases 
are  cited  from  the  higher  courts  of  Kentucky 
and  Iowa  where  this  principle  is  asserted,  and 
where  those  courts  have  held  that  farm  lands  in 
a  city  are  not  subject  to  the  ordinary  city  taxes. 

It  is  no  part  of  our  duty  to  inquire  into  the 
grounds  on  which  those  courts  have  so  decided. 
They  are  questions  which  arise  between  the  cit- 
izens of  those  States  and  their  own  city  author- 
ities, and  afford  no  rule  for  construing  the  Con- 
stitution of  the  United  States. 

We  are  also  referred  to  the  case  of  the  Loan 
Asso.  v.  Topeka,  20  Wall.,  662  [87  U.  8.,  XXII, 
461],  and  the  assertion  there  of  the  doctrine,  that 
taxation  which  is  not  for  a  public  use,  is  an  un- 
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authorized  taking  of  private  property  though 
sanctioned  by  a  state  statute. 

.We  are  unable  to  see  that  the  taxes  levied  on 
plaintiff's  property  were  not  for  a  public  use. 
Taxes  for  schools,  for  the  support  of  the  poor, 
for  protection  against  fire,  for  waterworks— 
these  are  the  specific  taxes  found  in  the  list  com- 
plained of.  We  think  it  will  not  be  denied  by 
anyone  that  these  are  public  purposes;  purposes 
in  which  the  whole  community  have  an  inter- 
est, for  which  by  common  consent  property 
owners  everywhere  in  this  country  are  taxed. 

There  are  items  styled  city  tax  and  city  build- 
ings, which,  in  the  absence  of  any  explanation, 
T821  we  must  suppose  to  be  for  the  good  government 
'  '  of  the  City,  and  for  the  construction  of  such 
buildings  as  are  necessary  for  municipal  pur- 
poses. Surely  these  are  all  public  purposes;  and 
the  money  so  to  be  raised  is  for  public  use.  No 
item  of  the  tax  assessed  against  plaintiff  is  point- 
ed out  as  intended  for  any  other  than  a  public 
use. 

It. may  be  true  that  plaintiff  does  not  receive 
the  same  amount  of  benefit  from  some  of  these 
taxes,  or  from  any  of  them,  as  do  citizens  liv- 
ing in  the  heart  of  the  City.  It  probably  is  true, 
from  the  evidence  found  in  this  record,  that  his 
tax  bears  a  very  unjust  relation  to  the  benefits 
received  as  compared  with  its  amount.  But  who 
can  undertake  to  adjust  with  precise  accuracy 
the  amount  which  each  individual  in  an  organ- 
ized civil  community  shall  contribute  to  sustain 
the  organization?  or  to  insure  in  this  respect  ab- 
solute equality  of  burden,  and  fairness  in  its  dis- 
tribution among  those  who  must  bear  it? 

We  cannot  say  judicially  that  Mr.  Kelly  re- 
ceived no  benefit  from  the  city  organization. 
These  streets,  if  they  do  not  penetrate  his  farm, 
lead  to  it.  The  waterworks  will  probably  reach 
him  some  day,  and  may  be  near  enough  to  him 
now  to  serve  nim  on  some  occasion.  The  schools 
may  receive  his  children,  and  in  this  regard  he 
can  be  in  no  worse  condition  than  those  living 
in  the  City  who  have  no  children,  and  yet  who 
pay  for  the  support  of  the  schools.  Every  man 
in  a  county,  a  town,  a  city,  a  State,  is  deeply 
interested  in  the  education  of  the  children  of  the 
community,  because  his  peace  and  quiet,  his 
happiness  and  prosperity,  are  largely  dependent 
upon  the  intelligence  and  moral  training  which 
it  is  the  object  of  public  schools  to  supply  to  the 
children  of  his  neighbors  and  associates,  if  he 
has  none  himself. 

The  police  government,  the  officers  whose 
duty  it  Is  to  punish  and  prevent  crime,  are  paid 
out  of  the  taxes.  Has  he  no  interest  in  their  pro- 
tection, because  he  lives  further  from  the  court- 
house and  police  station  than  some  others? 

Clearly,  however,  these  are  matters  of  detail 
within  the  legislative  discretion  and,  therefore, 
of  power  in  the  law-making  body  within  whose 
jurisdiction  the  parties  live.  This  court  cannot 
say  in  such  cases,  however  great  the  hardship 
or  unequal  the  burden,  that  the  tax  collected  for 
1 83  ]  such  purposes  is  taking  the  property  of  the  tax- 
payer without  due  process  of  law. 

These  views  have  heretofore  been  announced 
by  this  court  in  the  cases  of  Kennardv.  Morgan 
[supra];  State  R.  R.  Tax  Cases  [supra]  ;  KirUand 
v.  Hotehkiss  [supra];  McMillan  v.  Anderson,  95 
U.  8.,87[XXTV.,885]. 

In  the  case  of  Davidson  v.  New  Orleans  [su- 
pro],  the  whole  of  this  subject  was  very  fully 


considered,  and  we  think  it  is  decisive  of  the  one 
before  us. 

The  decree  of  the  Supreme  (hurt  of  Pennsyl- 
vania is  affirmed. 
True  copy.  Test : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.S. 


CHARLES  T.  DAVIS,  Appt.,  [83] 
v. 

EDGAR  SPEIDEN. 
(See  8.  C.  14  Otto.  88-87.) 
BiU  of  review — necessary  averments. 

L  A  special  license  of  the  court  for  flltm;  a  bill  of 
review  la  not  neon— 117  as  to  a  bill  which  relates  to 
errors  on  the  face  of  the  decree  alone. 

2.  It  is  not  necessary  in  a  bill  of  review  to  aver  a 
performance  of  the  decree  in  case  of  "  poverty,  want 
of  assets,  or  other  inability  to  do  it." 

[No.  46.] 

Argued  Oct.  19, 20, 1881.  Decided  Nov.  7,  1881. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  case  is  stated  by  the  court. 
Messrs.  James  S.  Edwards  and  Job  Bavr- 
navrd,  for  appellant. 
Mr.  W.  F.  fflatttingly ,  for  appellee. 

Mr.  Chief  Justice  Wait*  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  of  review  for  error  apparent  on 
the  face  of  the  record,  and  we  think  with  the 
court  below,  that  on  the  merits  it  presents  a  case 
for  reversal,  because  the  averments  in  the  origi- 
nal bill  werenotsufflciently  precise  and  definite  to 
warrant  a  decree  such  as  was  rendered, without 
proof.  The  only  question,  therefore,  is,  whether  [84] 
the  court  was  right  in  dismissing  the  bill  be- 
cause the  decree  had  not  been  performed. 

One  of  Lord  Bacon's  ordinances  "for  the  bet- 
ter and  more  regular  administration  of  justice 
in  chancery,  to  oe  daily  observed,  saving  the 
prerogative  of  the  court,"  was  that  "No  bill  of 
review  shall  be  admitted,  or  other  new  bill  to 
change  matter  decreed,  except  that  the  decree 
be  first  obeyed  and  performed,  save  only  where 
the  Act  decreed  to  be  done  would  extinguish  a 
party's  right  at  common  law.  Bacon's  L.  Tracts, 
280.  This  ordinance  is  the  foundation  of  the 
practice  not  to  entertain  bills  of  review  until  the 
decree  to  be  reviewed  has  been  performed,  or 
its  performance  excused;  the  object  being,  as 
was  said  by  Chancellor  Kent,  in  Wiser  v.  Blachly, 
2  Johns.  Ch. ,  488,  "  To  prevent  abuse  in  the  ad- 
ministration of  justice,  by  the  filing  of  bills  of 
review  for  delay  and  vexation,  or  otherwise  pro- 
tracting the  litigation  to  the  discouragement  and 
distress  of  the  adverse  party."  That  this  ordi- 
nance was  intended  for  the  regulation  of  pro- 
cedure rather  than  to  limit  the  jurisdiction  of 
the  court,  seems  to  us  apparent,  because  not 
only  on  its  face  the  "prerogative  of  the  court  is 
saved,"  but  as  early  as  1682,  in  Cock  v.  Hobb,  5 
Runs. ,  285  N. ,  a  bill  of  review  having  been  filed 
without  performance  of  the  decree,  the  cause 
was  permitted  to  proceed  on  giving  security  for 
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the  debt  which  was  decreed  to  be  paid.  After- 
wards, in 1674,  in  SaviU  v.  Darrey.l  Cas.  in  Ch. , 
42,  where  to  a  bill  for  the  review  of  a  decree  for 
a  large  sum  of  money,  the  rule  was  pleaded 
'  'that  the  defendant  ought  first  to  pay  the  money 
before  the  bill  should  be  brought  into  court, 
the  Lord  Chancellor  said:  "  Let  him  give  good 
security  for  the  money,  and  we  will  dispense 
with  the  rule."  Again,  in  1682,  in  Williams  v. 
McUith,  1  Vern.,  117,  where  a  motion  was  made 
that  proceedings  on  a  decree  be  stayed  until  a 
bill  of  review  could  be  heard,  it  was  ordered 
that  the  decree  should  be  performed  before  any 
bill  of  review  would  be  allowed,  "  Unless  the 
plaintiff  •  •  •  will  swear  himself  not  able 
to  perform  the  decree,  and  will  surrender  him- 
self to  the  Fleet,  to  lie  in  prison  until  the  mat- 
ter be  determined  on  the  bill  of  review."  After- 
wards, during  the  year  1684,  in  Fitton  v.  Mae- 
cUifidd,  1  Vern.,  264,  on  a  motion  that  a  bill  of 
review  might  be  admitted  without  the  payment 
of  costs  in  a  former  suit,  amounting  to  £160, 
the  plaintiff  having  made  oath  that  he  was  not 
worth  £40  besides  the  matter  in  dispute,  leave 
was  granted  him  to  bring  in  the  bill  without  the 
payment,  and  although,  when  the  bill  of  review 
came  on  for  hearing,  it  was  insisted  that  the  or- 
der dispensing  with  the  payment  of  the  costs 
ought  to  have  been  set  forth  in  the  bill,  and  it 
had  not  been  done,  the  court  passed  by  the  ob- 
jection without  notice,  and  dismissed  the  case 
on  its  merits.  So  in  1685,  in  Palmes  v.  Danby, 
6  Russ.,  287  2?.,  Danby,  the  defendant  to  a  bill 
for  the  review  of  a  decree  for  the  payment  of 
money,  put  in  a  plea  and  demurrer,  and  among 
other  causes  of  demurrer  assigned  that  "The 
decree  had  not  been  performed  t>y  the  complain- 
ants in  review,  as  ought  to  have  been  done  by 
the  rules  and  practice  of  this  honorable  court 
before  they  can  be  permitted  to  bring  a  bill  of 
review,"  but,  notwithstanding  this,  the  court 
finally  heard  the  cause  and  made  a  decree  on 
the  whole  matter.  These  cases  clearly  show  that 
from  the  beginning  the  ordinance  was  treated 
as  a  rule  of  practice,  and  questions  touching 
obedience  to  its  requirements  were  not  consid- 
ered as  matters  of  strict  right,  but  as  governed 
by  a  sound  discretion.  Taylor  v.  Perton,  2 
Hawks  (N.  aX  288- 

Another  of  the  ordinances  of  Lord  Bacon, 
promulgated  at  the  same  time,  provided  "That 
no  bill  of  review  shall  be  put  in,  except  the 
party  that  prefers  it  enters  into  a  recognizance 
with  sureties  for  satisfying  of  costs  and  dam- 
ages for  the  delay,  if  it  be  found  against  him." 
Bacon's  Tracts,  tupra.  This  is  of  the  same  gen- 
eral character  with  the  other.  That  provides 
that  a  bill  of  review  shall  not  be  admitted,  that 
is  to  say,  received,  until  the  decree  has  been  per- 
formed:, and  this  that  such  a  bill  shall  not  be 
put  in  until  the  prescribed  security  is  given. 
Both  are  administrative  rather  than  jurisdic- 
tional. The  order  for  security  was  as  impera- 
tive as  that  for  performance,  but  we  think  it 
would  not  be  seriously  claimed  that  a  bill,  which 
could  be  filed  as  a  matter  of  right,  was,  while 
that  rule  was  'n  force,  subject  to  demurrer  if  it 
failed  to  set  foi  *h  that  a  recognizance  had  been 
entered  into.  Undoubtedly,  a  court  would 
utrike  a  bill  from  the  files  if  it  got  there,  with- 
out a  performance  of  the  decree,  or  the  security 
required,  unless  good  cause  was  shown  why  it 
had  not  been  done.  That  would  be  a  far  dif- 
See  14  Otto. 


ferent  thing  from  dismissing  a  bill  on  demurrer 
for  like  cause. 

We  are  aware  that  under  another  ordinance 
of  Lord  Bacon  in  respect  to  bills  of  review  for 
newly  discovered  matter,  and  which  provides 
that  such  a  bill  "  May  be  grounded  by  special 
license  of  the  court  and  not  otherwise,  *  Bacon's 
Tracts,  supra,  it  was  held  by  the  Master  of  the 
Rolls,  in  Bainbrigge  v.  Baddeley,  9  Beav.  588, 
that  a  demurrer  must  be  allowed  unless 'such 
special  license  is  averred,  and  that  thir  case  was 
followed  hesitatingly  by  the  Vice-Chancellor  in 
Hendenon  v.  Cook,  4  Drew.,  806,  because  Lord 
Redesdale  had  said,  Mit.  PL,  by  Jer.,  89,  it 
teemed  necessary  to  state  in  the  bill  the  leave 
obtained  to  file  it.  Whatever  may  be  said  in 
such  cases,  which  are  really  only  bills  in  the 
nature  of  bills  of  review,  and  which  can  only 
be  filed  on  special  license,  we  think  it  clear  that 
as  to  bills  which  relate  to  errors  on  the  face  of 
the  decree  alone,  and  which  may  be  filed  with- 
out leave,  no  such  rule  prevails.  The  filing 
without  performance  is  in  the  nature  of  privi- 
lege, not  jurisdiction.  The  courts  of  some  of 
the  States  have  so  treated  it,  Fbrman  v.  Stick- 
ney,  77  111. ,  577,  and  we  are  clearly  of  the  opin- 
ion that  such  is  the  better  practice  and  fully 
recognized  by  all  the  early  English  cases.  Per- 
formance does  not  establish  the  error,  but  only 
makes  it  the  duty  of  the  courts,  when  called  on 
in  a  proper  way,  to  inquire  as  to  any  errors  that 
mav  nave  been  committed.  Whether  the  courts 
wifl  enter  on  such  an  inquiry  without  perform- 
ance, depends  upon  the  exercise  of  a  sound  ju- 
dicial discretion  applied  to  the  facts  of  the  par- 
ticular case. 

This  brings  us  to  the  facts  as  presented  by 
this  record.  The  bill  of  review  does  not  aver 
a  performance  of  the  decree  or  give  any  excuse 
for  non-performance.  It  was  demurred  to, 
among  other  things,  on  this  ground.  The  court 
below  j  at  special  term,  notwithstanding  the  de- 
murrer, reversed  and  vacated  the  decree  iu  the 
original  cause,  and  gave  the  complainant  in  the 
billof  review  leave  to  answer  inetanter,  and  for 
that  purpose  to  withdraw  the  answer  filed  aa  an 
exhibit  to  the  present  bill,  leaving  a  copy  with 
the  papers.  Speiden  was  also  enjoined  from 
prosecuting  his  suit  at  law  until  the  final  hear- 
ing of  the  original  cause.  On  appeal  to  the 
General  Term  it  was  ordered  that  Davis  be  per- 
mitted, bv  a  day  named,  to  pay  into  court  the 
amount  due  on  the  decree  against  him,  and  if 
he  did,  that  the  decree  of  the  8pecial  Term  be 
affirmed;  but  if  he  did  not,  that  such  decree  be 
reversed  and  the  bill  of  review  dismissed.  At 
the  appointed  time  Davis  appeared  and  by  affi- 
davit showed  to  the  court  that  he  was  utterly 
unable  to  comply  with  the  decree  at  General 
Term;  that  he  had  no  means  and  no  possible  way 
by  or  from  which  he  could  raise  the  money  to 
bring  into  court,  and  this  because  of  the  great, 
financial  embarrassment  under  which  he  \vc  ■ 
then  laboring.  He,  consequently,  asked  that 
the  order  as  entered  be  modified  so  as  to  allow 
him  to  amend  his  bill,  or,  if  that  could  not  It- 
done,  that  bis  bill  be  dismissed  without  preju- 
dice. This  was  refused  and,  consequently ,  the 
decree  of  the  Special  Term  was  reversed  and  the 
bill  of  review  dismissed.  In  this  we  think  there 
was  error.  The  injustice  of  the  decree  as  it 
stood  was  manifest  on  the  face  of  the  record, 
and  the  showing  by  the  affidavit,  which  was  un- 
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contradicted,  clearly  brought  the  complainant 
in  review  within  the  operation  01  the  exception 
to  the  rule  dispensing  with  performance  in  cose 
of  "  Poverty,  want  of  assets,  or  other  inability 
to  doit."    Wiser  v.  Blackly,  tupra. 

The  decree  of  the  Supreme  Court  of  the  district 
in  general  term  it  reverted  and  the  cause  re- 
manded, with  instructions  to  affirm  the  decree  at 
special  term  and  proceed  accordingly. 
True  copy.  Test : 

James  H.  MoKenney,  Clerk.  Sup.  Court,  U.  S. 


CAROLINE  KLEIN,  Appt. 

9. 

NEW  YORK  LIFE  INSURANCE  COM- 
PANY. 
(See  S.  C,  14  Otto,  88-92.) 

Premiums  on  insurance— default  in  payment  of 
— excuse  for  non-payment. 

1.  The  provision  for  the  release  ot  an  insurance 
company  from  liability  on  a  failure  of  the  insured 
to  pay  the  premiums  when  due,  is  ot  the  very  es- 
sence and  substance  of  the  contract  of  life  insur- 
ance. 

2.  To  hold  the  company  to  its  promise  to  pay  the 
insurance,  notwithstanding  the  default  of  the  as- 
sured in  making  punctual  payment  of  the  pre- 
miums, is  to  destroy  the  very  substance  of  the  con- 
tract. This  a  court  of  equity  cannot  do. 

3.  That  a  wife  was  not  informed  of  an  insurance 
on  her  husband's  life  in  her  favor,  is  no  excuse  for 
her  not  paying  the  premiums. 

[No.  57.] 

Argued  Oct.  £6,  1881.     Decided  Not.  7, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Dlinois. 
The  case  is  stated  by  the  court. 
Messrs.  Hiram  Barber,  Jr.,  and  W.  C. 
Ooudy,  for  appellant: 

I.  From  time  immemorial  it  has  been  the  prac- 
tice of  courts  of  equity  to  grant  relief  against 
forfeitures. 

1  Story,  Eq.  Jur.,  sec.  89. 

In  short,  the  general  principle  now  adopted 
is,  that  whenever  a  penalty  is  insisted  upon, 
merely  to  secure  the  performance  or  enjoyment 
of  a  collateral  object,  the  latter  is  considered  as 
the  principal  intent  of  the  instrument,  and  the 
penalty  is  deemed  only  as  accessory  and,  there- 
fore, as  intended  only  to  secure  the  due  per- 
formance thereof,  or  the  damage  really  incurred 
by  the  non-performance. 

2  Eq.  Jur.,  sees.  1814,  1810. 

Under  this  doctrine,  courts  of  equity  have 
granted  relief  from  forfeitures  in  a  great  variety 
of  cases.  It  is  submitted  that  this  doctrine  ap- 
plies with  full  force  to  the  case  at  bar,  for  the 
following  reasons: 

1.  Frederick  W.  Klein,  Mar.  1, 1871,  at  the 
time  the  semi-annual  premium  became  payable, 
was  sick  unto  death.  He  was  incapable  of  at- 
tention to  business,  and  had  been  in  that  condi- 
tion for  some  weeks  previous,  and  continued  in 
that  condition  until  his  death,  Mar.  18,  1871. 

2.  The  appellant  was,  in  fact,  ignorant  of  the 
existence  of  the  policy  of  insurance  prior  to 
and  at  the  time  of  the  death  of  her  husband. 

3.  The  failure  to  make  the  payment  Mar.  1, 
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1871,  was  not  due  to  any  financial  inability 
Every  aspect  of  the  case  precludes  the  iden  of 
unwillingness  or  indifference. 

II.  It  will  be  said  that  Klein  was  guilty  of 
negligence  in  not  giving  his  wife  timely  notice 
of  the  existence  of  the  policy,  and  that  this  is  a 
bar  to  equitable  relief.  This  would  be  equiva- 
lent to  the  denial  of  relief,  in  all  cases  where  by 
any  possible  degree  of  human  foresight,  the 
forfeiture  might  have  been  avoided.  This,  how- 
ever, is  not  the  doctrine  of  the  courts  of  equity. 
The  extreme  of  human  vigilance  is  not  the  in- 
flexible condition  of  relief. 
Mr.  Francis  H.  Kales,  for  ap"«<ke: 
Where  a  policy  of  life  insurance,  as  in  this 
case,  contains  a  clause  or  forfeiture  in  case  of 
non-payment  of  the  premium  when  due,  the 
sickness  or  mental  disability,  partial  or  total, 
of  a  party,  will  not  operate  as  a  waiver  of  the 
forfeiture. 

Wheeler  v.  Int.  Oo.,S2  N.  Y.,  548;  Phcenir 
Co.  v.  Sheridan,  8  H.  L.  Cas.,  745;  Robert  v. 
Int.  Co.,  1  Disn.,  855;  S.  C,  2  Disn.,  106;  Simp- 
ton  v.  Ins.  Co.,  2  C.  B.  Qt.  S.),  257;  Gamble  v. 
Assurance  Co.,  4  Irish  (Law),  204;  Ins.  Co.  v. 
Statham,  98  U.  8.,  24  (XXIII.,  789);  Fry,  Spe- 
cific Performance,  2d  Am.  ed.,  415,  and  notes; 
Bliss,  Life  Ins.,  278,  274. 

Mr.  Justice  Wood*  delivered  the  opinion  of 
the  court: 

On  September  1,  1886,  a  policy  of  insurance 
was  issued  by  the  New  York  Life  Insurance 
Company,  the  appellee,  upon  the  life  of  Fred- 
erick W.  Klein,  in  the  sum  of  $5,000,  payable 
to  the  appellant,  Caroline  Klein,  wife  of  the 
said  Frederick  W.,  within  sixty  days  after  bis 
death  and  due  notice  and  proof  thereof. 

The  policy  was  in  the  usual  form.  The  con- 
sideration for  its  issue  was  the  payment  to  the 
Insurance  Company  by  Caroline  Klein  of  an 
annual  premium  of  $178,  in  semi-annual  install- 
ments of  $86.50  each,  on  the  first  day  of  Septem- 
ber and  the  first  day  of  March  ot  every  year  dur- 
ing the  life  of  Frederick  W.  Klein. 

The  policy  contained  the  following  provision: 
"  And  It  is  also  understood  and  agreed  by  the 
within  assured  to  be  the  true  intent  and  mean- 
ing hereof,  that  *  *  *  *  in  case  the  said 
Caroline  Klein  shall  not  pay  the  said  premiums 
on  or  before  the  several  days  herein  mentioned 
for  the  payment  thereof  with  any  interest  that 
may  be  due  thereon,  then  and  In  every  such 
case  the  said  Company  shall  not  be  liable  for  the 
payment  of  the  sum  assured  or  any  part  thereof, 
and  this  policy  shall  cease  and  determine."  1891 

The  premiums  were  punctually  paid  until  1  3 
March,  1871,  when  default  was  made  in  the  pay- 
ment of  the  semi-annual  installment  which  ma- 
tured on  the  first  day  of  that  month,  and  it  re- 
mained unpaid  until  the  death  of  Frederick  W. 
Klein,  which  occurred  March  18,  1871, 

The  agent  of  the  Insurance  Company,  after 

8 roof  of  the  death  of  Klein,  offered  to  pay  Caro- 
ne  Klein  the  surrender  value  of  the  policy. 
She  declined  to  accept  this  or  any  sum  less  than 
the  amount  of  the  insurance.  The  Company 
then  insisted  upon  the  absolute  forfeiture  of  the 
policy,  according  to  its  terms. 

Thereupon  the  appellant  filed  the  bill  in  this 
case. 

It  alleged  as  the  ground  of  relief  that  the  pol- 
icy was  taken  out  by  Frederick  W.  Klein  with- 
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out  the  knowledge  of  his  wife,  and  that  she  had 
received  no  information  of  its  terms  or  condi- 
tions until  after  the  death  of  her  husband;  that 
be  was  taken  down  by  the  illness  of  which  he 
died  about  February  1;  that  for  about  twenty 
days  prior  to  March  1,  and  thence  up  to  the 
time  of  his  death,  he  was,  in  consequence  of  his 
sickness,  deranged  in  mind  and  incapable  of  at- 
tending to  any  matter  of  business  whatever; 
and  for  that  reason  and  that  alone  failed  to  pay 
the  premium  when  it  was  due;  and  that  the  ap- 
pellant failed  to  pay  it  because  she  was  ignorant 
of  the  existence  of  the  policy  and  of  its  terms. 

The  prayer  of  the  bill  was  as  follows:  "That 
the  said  New  York  Life  Insurance  Company 
may  be  prevented  from  insisting  upon  and  tak- 
ing advantage  of  the  alleged  forfeiture  of  said 
policy  of  insurance,  and  that  your  oratrix  may 
be  relieved  from  said  alleged  default  upon  her 
part,  and  the  accidental  default  of  the  said 
Fredrick  W.  Klein  in  the  non-payment  of  said 
semi-annual  premium  maturing  March  1, 1871, 
and  that  the  said  New  York  Life  Insurance 
Company  may  be  decreed  to  pay  to  your  ora- 
trix the  said  sum  of  five  thousand  dollars,"  etc. 

The  answer  of  the  Company  denied  its  liabil- 
ity upon  the  policy  of  insurance,  and  insisted 
that  the  contract  of  insurance  had  ceased  and 
determined  by  reason  of  the  non-payment  of 
the  premium  due  March  1,1871,  ana  denied  the 
equity  of  the  bill. 

Upon  final  hearing  in  the  circuit  court  the 
bill  was  dismissed,  and  the  cause  has  been 
brought  to  this  court  for  review,  by  the  appeal 
of  the  complainant. 

Conceding,  for  the  sake  of  argument,  that 
the  case  made  by  the  bill  is  sustained  by  the 
1 90  J  evidence,  the  question  is  presented,  whether  up- 
on the  facts  the  appellant  was  entitled  to  the 
relief  prayed  for. 

In  the  case  of  In*.  Co.  v.  8tatham,98  U.  S.,24 
[XXIII.,  7891,  it  was  held  by  this  court,  Mr. 
Justice  Bradley  delivering  its  opinion,  that  a 
life  insurance  policy  "  Is  not  a  contract  of  in- 
surance for  a  single  year,  with  the  privilege  of 
renewal  from  year  to  year  by  paying  the  annual 
premium,  but  that  it  Is  an  entire  contract  for 
assurance  for  life,  subject  to  discontinuance  and 
forfeiture  for  non-payment  of  any  of  the  stipu- 
lated premiums." 

But  in  the  same  case,  the  court  further  said: 
"  In  policies  of  life  insurance  time  is  material 
and  of  the  essence  of  the  contract,  and  non- 
payment at  the  day  involves  absolute  forfeit- 
ure, if  such  be  the  terms  of  the  contract." 

While  conceding  this  to  be  the  rule  which 
would  apply  if  an  action  at  law  were  brought 
upon  the  policy,  the  appellant  insists  that  she 
is  entitled  to  be  relieved  in  equity  against  a  for- 
feiture, by  reason  of  the  excuses  for  non-pay- 
ment of  the  premium  set  out  in  the  bill,  and 
this  contention  raises  the  sole  question  in  this 
case. 

We  cannot  accede  to  the  view  of  the  appel- 
lant Where  a  penalty  or  forfeiture  is  inserted 
in  a  contract  merely  to  secure  the  performance 
or  enjoyment  of  a  collateral  object,  the  latter  is 
considered  as  the  principal  intent  of  the  instru- 
ment, and  the  penalty  is  deemed  only  as  acces- 
sary. Sloman  v.  Walter,  1  Bro.  Ch.,  419;  San- 
den  v.i*f»,12  Ves.,282;  Davis  v.  West,12  Ves., 
475;  Skinner  v.  Dayton ,2  Johns.  Ch.,  635. 

But  in  every  such  case  the  test  by  which  to 
See  14  Otto. 


ascertain  whether  relief  can  or  cannot  be  had  in 
equity,  is  to  consider  whether  compensation  can 
or  cannot  be  made. 

In  Bote  v.  Rote,  Amb.,88fe,  Lord  Hardwickc 
laid  down  the  rule  thus:  "Equity  will  relieve 
against  all  penalties  whatsoever,  against  non- 
payment of  money  at  a  day  certain,  against  for- 
feitures of  copyholds,  but  they  are  all  cases 
where  the  court  can  do  it  with  safety  to  the  oth- 
er party,  for  if  the  court  cannot  put  him  in  as 
good  condition  as  if  the  agreement  had  been 
performed,  the  court  will  not  relieve."  • 

A  life  insurance  policy  usually  stipulates: 
first,  for  the  payment  of  premiums;  second,  for 
their  payment  on  a  day  certain;  and,  third,  for 
the  forfeiture  of  the  policy  in  default  of  punct-  [9] 
ual  payment.  Such  are  the  provisions  of  the 
policy  which  is  the  basis  of  this  suit. 

Each  of  these  provisions  stands  on  precisely 
the  same  footing.  If  the  payment  of  the  pre- 
miums, and  their  payment  on  the  day  they  fall 
due,  are  of  the  essence  of  the  contract,  so  is  the 
stipulation  for  the  release  of  the  company  from 
liability  in  default  of  punctual  payment.  No 
compensation  can  be  made  a  life  Insurance 
company  for  the  general  want  of  punctuality 
among  its  patrons. 

It  was  said  in  Int.  Co.  v.  Statham,  supra,  that 
"  Promptness  of  payment  is  essential  in  the 
business  of  life  insurance.  All  the  calculations 
of  the  insurance  company  are  based  on  the 
hypothesis  of  prompt  payments.  They  not  only 
calculate  on  the  receipt  of  premiums  when  due, 
but  upon  compounding  interest  upon  them.  It 
is  on  this  basis  that  they  are  enabled  to  offer  in- 
surance at  the  favorable  rates  they  do.  Forfeit- 
ure for  non-payment  is  a  necessary  means  of 
protecting  themselves  from  embarrassment. 
Delinquency  cannot  be  tolerated  or  redeemed 
except  at  the  option  of  the  company." 

If  the  insured  can  neglect  payment  at  matur- 
ity and  yet  suffer  no  loss  or  forfeiture,  premiums 
will  not  be  punctually  paid.  The  companies 
must  have  some  efficient  means  of  enforcing 
punctuality.  Hence  their  contracts  usually  pro- 
vide for  the  forfeiture  of  the  policy  upon  default 
of  prompt  payment  of  the  premiums.  If  they 
are  not  allowed  to  enforce  this  forfeiture,  they 
are  deprived  of  the  means  which  they  have  re- 
served by  their  contract  of  compelling  the  par- 
ties insured  to  meet  their  engagements.  The 
provision,  therefore,  for  the  release  of  the  com- 
pany from  liability  on  a  failure  of  the  insured 
to  pay  the  premiums  when  due,  is  of  the  very 
essence  and  substance  of  the  contract  of  life 
insurance.  To  hold  the  company  to  its  prom- 
ise to  pay  the  insurance,  notwithstanding  the 
default  of  the  insured  in  making  punctual  pay- 
ment of  the  premiums,  is  to  destroy  the  very 
substance  of  the  contract.  This  a  court  of 
equity  cannot  do.  Wheeler  v.  Int.  Co. ,  82  N.  Y . , 
548;  see,  also  the  opinion  of  Judge  Oholsoo  in 
Robert  v.  Ins.  Co.,  1  Disney,  855. 

It  might  as  well  undertake  to  release  the  in- 
sured from  the  payment  of  premiums  altogeth- 
er, as  to  relieve  him  from  forfeiture  of  his  pol-  [92) 
icy  in  default  of  punctual  payment.  The  com- 
pany is  as  much  entitled  to  the  benefit  of  one 
stipulation  as  the  other,  because  both  are  neces- 
sary to  enable  it  to  keep  its  own  obligations. 

In  a  contract  of  life  insurance  the  insurer  and 
insured  both  take  risks.  The  insurance  com- 
pany is  bound  to  pay  the  entire  insurance  money 
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even  though  the  party  whose  life  is  insured 
dies  the  day  after  the  execution  of  the  policy, 
and  after  the  payment  of  but  a  single  premium. 

The  assured  assumes  the  risk  of  paying  pre- 
miums during  the  life  on  which  the  insurance 
is  taken,  even  though  their  aggregate  amount 
should  exceed  the  insurance  money.  The  as- 
sured also  takes  the  risk  of  the  forfeiture  of  his 
policy  if  the  premiums  are  not  paid  on  the  day 
they  fall  due. 

The  insurance  company  has  the  same  claim 
to  be  relieved  in  equity  from  loss  resulting  from 
risks  assumed  by  it,  as  the  insured  has  from  loss 
consequent  on  the  risks  assumed  by  him. 

Neither  has  any  such  right. 

The  bill  is,  therefore,  based  on  a  misconcep- 
tion of  the  powers  of  a  court  of  equity  in  such 
cases. 

There  is  another  answer  to  the  case  made  by 
the  bill.  The  engagement  of  the  Insurance 
Company  was  with  Caroline  Klein,  and  not 
with  Frederick  W.  Klein.  It  entered  into  no 
contract  with  the  latter.  It  agreed  to  pay  Caro- 
line Klein  the  insurance,  provided  she  paid  with 
punctuality  the  premiums.  She  was  never  in- 
capacitated from  making  payment.  The  al- 
leged fact  that  she  had  no  Knowledge  of  the 
existence  and  terms  of  the  policy  does  not  re- 
lieve her  default.  If  the  fact  be  true,  her  ig- 
norance resulted  from  the  neglect  of  her  hus- 
band, who,  in  respect  to  this  contract  of  in- 
surance, was  her  agent,  in  not  informing  her 
ibout  the  insurance  upon  his  life  and  the  terms 
of  the  policy.  The  bul  is,  therefore,  an  effort 
by  the  appellant  to  obtain  relief  in  equity  against 
the  appellee  from  the  consequences  of  the  care- 
lessness or  neglect  of  her  own  agent. 

We  are  of  opinion  that  the  decree  of  the  Circuit 
Court  it  right  and  should  be  affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  8up.  Court,  U.  8. 

Clted-IMU.8.,268. 


HENRY  T.  FORT,  Appt., 

v. 

GEORGE  ROUSH  et  al. 
(See  8.  C,  14  Otto,  148-145.) 
Mortgage,  when  not  tatitjitd  by  a  mle — rent*  and 

1.  The  satisfaction  of  a  mortgage  debt,  brought 
about  by  the  sale  of  the  lands  mortgaged  by  virtue 
of  the  mortgage,  is  vacated  when  the  sale  is  set  aside. 

2.  Where  the  mortgagee  had  become  the  pur- 
chaser of  the  property  on  such  sale,  and  is  sought 
to  be  charged  lor  the  use  and  rents  of  the  property 
while  in  bis  possession  under  such  purchase,  and 
for  damages  for  waste,  after  the  sale  is  set  aside, 
the  amount  found  due  from  him  for  such  use, rente 
and  damages,  should  be  Bret  applied  to  the  satisfac- 
tion of  his  decree  of  foreclosure,  and  personal  Judg- 
ment should  be  rendered  against  him  only  for  the 
balance  of  such  amount  after  such  application. 

[No.  49J 

Submitted  Oct.  20,  1881.   Decided  Nov.  7, 1881. 

APPEAL  from  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 
The  case  is  stated  by  the  court 
Mmrn.  John  F.  Phillips  and  Hartley* 
Southard,  for  appellant. 

Afessrs.  W.  F.  Sanders  and  Chanison  * 
Chad  wick,  for  appellees. 
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Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This,  record  shows  that,  in  1871,  Fort,  the  ap- 
pellant, sued  the  appellees  in  the  District 
Court  of  Lewis  and  Clarke  County,  Montana, 
to  foreclose  a  mortgage  executed  by  them  to 
him,  and  obtained  a  decree  finding  due  on  the 
mortgage  debt  62,895,  and  ordering  a  sale  of 
the  property.  Under  this  decree  an  order  of 
sale  was  issued  and  the  property  sold,  part  to 
Isaac  W.  Stoner,  part  to  Frederick  Reece,  and 
the  remainder  to  Fort  himself.  After  this  sale 
the  appellees  filed  the  present  bill  in  the  same 
court  to  set  aside  the  sales  on  account  of  alleged 
fraudulent  conduct  of  Fort.  Under  this  Dill 
the  sales  to  Stoner  and  Reece  were,  in  all  re- 
spects, confirmed,  but  that  to  Fort  set  aside. 
Roush  and  wife  then  filed  an  amended  and  sup- 
plemental bill,  in  which  they  sought  to  charge 
Fort  with  the  value  of  the  use  and  occupation 
of  the  property  bought  by  him  while  be  was 
in  possession  under  his  purchase,  and  with  al- 
leged damages  for  waste.  In  this  bill  the  claim 
is  stated  as  follows: 

"And  the  said  plaintiffs  say  that,  "by  reason 
of  the  premises, the  said  Fort  is  chargeable  with 
the  damage  done  to  said  premises,  with  the  val- 
ue of  the  foregoing  use  and  occupation,  and 
the  amount  of  said  rents  and  profits,  and  that 
the  same  should  be  set  off  against  any  balance 
that  may  be  due  upon  the  said  decree." 

Fort,  in  his  answer,  set  forth  the  amount 
he  claimed  to  be  due  on  his  decree  after  the 
amount  paid  by  Stoner  and  Reece  had  been 
credited  thereon,  and  asked  that,  as  the  sale 
to  him  had  been  set  aside,  he  might  have  a  re- 
vival of  his  decree  for  the  balance  that  should 
be  found  his  due.  On  motion  of  Roush  and 
wife,  this  part  of  the  answer  was  stricken  out, 
and  leave  was  refused  Fort  to  make  such 
amendments  as  seemed  to  be  necessary  to  meet 
that  part  of  his  case.  The  case  was  then  sent  to 
a  referee  to  ascertain  and  report  the  amount  for 
which  Fort  was  chargeable  on  account  of  his 
use  and  occupation,  and  for  damages  by  waste 
while  in  possession.  His  request  to  have  the 
referee  directed  to  ascertain  the  amount  due  him 
on  his  decree,  was  refused.  The  referee  report- 
ed, and  exceptions  were  taken  by  Fort.  These 
exceptions  were  in  part  sustained  and  in  part 
overruled— the  result  being  a  personal  judg- 
ment against  Fort  and  in  favor  of  the  appellees 
for  $1,888.81,  with  interest  from  June  80, 1877. 
The  case  was  then  taken  to  the  Supreme  Court 
of  the  Territory  on  appeal,  where  the  judgment 
of  the  district  court  was  modified  by  striking 
therefrom  the  sum  of  $618.51,  but  in  all  other 
respects  affirmed.  From  this  action  of  the  Su- 
preme Court  the  present  appeal  has  been  taken. 

The  amount  with  which  Fort  was  charged 
by  the  Supreme  Court,  was  exclusively  for  the 
value  of  the  use  and  occupation  of  the  property 
purchased  by  him  while  he  was  in  possession 
under  the  sale,  and  a  small  amount  for  dam- 
ages done  to  the  freehold.  While  the  amount 
charged  seems  to  us  to  be  somewhat  large,  we 
have  on  the  whole  concluded  not  to  disturb  the 
judgment  on  that  account.  Another  reference 
might  reduce  the  amount  somewhat,  but  the 
error  in  that  particular  is  not  so  manifest  as  to 
make  it  proper  for  us  to  interfere  with  what 
has  been  done  by  two  courts  below. 
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The  refusal  of  the  court,  however,  to  apply 
[144]  the  amount  found  due  towards  the  satisfaction 
of  the  mortgage  debt,  we  think,  was  errone- 
ous. The  very  object  of  the  bill  of  Roush  and 
wife,  as  amended,  was  to  have  that  done.  If 
we  understand  correctly  the  position  of  the 
court  below  upon  this  part  of  the  case,  it  is 
that,  as  Fort  had  not  proceeded  under  section 
286  of  the  Codified  Statutes  of  Montana,  and 
caused  his  decree  to  be  revived  after  the  sale 
to  him  had  been  set  aside,  the  satisfaction  grow- 
ing out  of  the  sale  still  remained  in  force,  and 
there  was  no  outstanding  mortgage  debt  on 
which  the  application  could  be  made.  This  we 
do  not  think  is  the  law.  The  statute  referred 
to  is  as  follows: 

"Section  286.  If  the  purchaser  of  real  prop- 
erty, sold  on  execution,  or  his  successor  in  in- 
terest, be  evicted  therefrom  in  consequence  of 
irregularities  in  the  proceedings  concerning  the 
sale,  or  of  the  reversal  or  discharge  of  the  judg- 
ment, he  may  recover  the  price  paid,  with  in- 
terest, from  the  judgment  creditor.  If  the 
purchaser  of  property  at  sheriff's  sale,  or  his 
successor  in  interest,  fail  to  recover  possession 
in  consequence  of  irregularity  in  the  proceed- 
ings concerning  the  sale,  or  because  the  proper- 
ty sold  was  not  subject  to  execution  and  sale, 
the  court  having  jurisdiction  thereof  shall,  on 
petition  of  such  party  in  interest  or  his  attorney, 
revive  the  original  judgment  for  the  amount 
paid  by  such  purchaser  at  the  sale,  with  inter- 
est thereon  from  the  time  of  payment,  at  the 
same  rate  that  the  original  judgment  bore;  and 
when  so  revived,  the  said  judgment  shall  have 
the  same  effect  as  an  original  judgment  of  the 
said  court  of  that  date,  and  bearing  interest  as 
aforesaid;  and  any  other  or  after-acquired  prop- 
erty, rents,  issues  or  profits  of  the  said  debtor 
shall  be  liable  to  levy  and  sale  under  execution 
in  satisfaction  of  such  debt;  Provided,  That  no 
property  of  such  debtor  sold  bona  fide  before  the 
filing  of  such  petition  shall  be  subject  to  lien  of 
said  judgment;  And  provided  further.  That  no- 
tice of  the  filing  of  such  petition  shall  be  made 
by  filing  a  notice  thereof  in  the  recorder's  office 
of  the  county  where  such  property  may  be  sit- 
uated, and  that  said  Judgment  shall  be  revived 
in  the  name  of  the  original  plaintiff  or  plaintiffs 
for  the  use  of  said  petitioner,  the  party  in  inter- 
est." 

The  question  here  is,  not  whether  Fort  shall 
have  execution  of  his  decree  by  a  resale  of  the 
[1451  property  bought  by  him,  but  whether  the 
mortgage  debt,  as  a  debt,  still  remains  satisfied 
by  reason  of  the  former  sale.  When  the  sale 
was  set  aside  and  Koush  and  wife  got  back  their 
land,  the  satisfaction  ol  the  debt  caused  by  the 
sale  was  vacated.  Fort  received  no  money  on 
account  of  his  purchase.  He  simply  took  the 
land  as  and  for  money.  So  long  as  he  kept  the 
land  the  satisfaction  was  effectual,  but  when 
the  sale  was  set  aside  and  he  was  compelled  to 

S've  back  the  land,  the  case  stood,  in  respect  to 
e  satisfaction  of  the  debt,precisely  as  it  would 
if  Roush  had  demanded  back  money  he  had 
once  handed  Fort  to  be  applied  on  the  debt,  and 
Fort  had  acceded  to  his  request.  We  do  not  de- 
cide whether,  if  Fort  asks  execution  of  his  de- 
cree for  any  balance  that  may  remain  his  due, 
he  may  not  be  compelled  to  proceed  under  the 
statute,  and  get  his  decree  revived,  but  we  are 
clearly  ol  the  opinion  that,  for  all  the  purposes 
See  14  Otto.  U.  S.,  Book  26. 


of  this  suit,  the  satisfaction  of  the  mortgage 
debt,  brought  about  by  the  sale  to  Fort,  was 
vacated  when  the  sale  was  set  aside,  and  that 
Roush  and  wife  cannot  in  this  suit  have  a  per- 
sonal judgment  against  Fort,  except  for  any 
balance  that  may  be  found  due  them  for  rents, 
etc,  after  the  mortgage  debt- has  been  satisfied. 

We  are  unable  to  determine  from  this  record 
what  amount  is  actually  due  on  the  original  de- 
cree. Tfie  per*mal  judgment  against  Jtort  it, 
therefore,  set  aside  and  reverted  and  the  cause 
remanded,  with  instructions  to  take  an  account 
of  the  amount  due  Fort  on  his  original  decree, 
and  apply  the  amount  which  has  been  ascer- 
tained to  be  due  from  him  for  rents,  profits  and 
damages  towards  the  satisfaction  thereof,  ren- 
dering a  personal  judgment  against  him  only 
for  any  balance  of  the  ascertained  rents  that  may 
remain  after  the  CiOrtgage  debt  and  costs  in  the 
original  suit  for  foreclosure  have  been  actually 
satisfied. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  8up.  Court,  U.  8. 


FERDINAND  METCALF  et  al.,  Apptt., 
v. 

WILLIAM  Q.  WILLIAMS. 

(See  8.  C,  14  Otto,  93-99.) 

Non-joinder  of  parties— setting  aside  judgments 
in  equity — agent,  when  personally  bound — 
when  not. 

L  Non-Jo'nder  of  a  defendant  in  an  action  ex  con- 
tractu, can  be  ti  ken  advantage  of  only  by  a  plea  in 
abatement.  Courts  of  equity  may  set  aside  judg- 
ments obtained  by  fraud,  accident  or  mistake,  w  bore 
there  is  no  remedy  at  law. 

2.  If  a  person  merely  adds  to  the  signature  of  his 
name,  the  word  "agent,"  "trustee,"  "treasurer" 
etc.,  without  disclosing  bis  principal,  be  is  personally 
bound.  The  appendix  is  regarded  as  a  detail  a  >'> 
persona; ;  it  does  not,  of  itself,  make  third  persona 
chargeable  with  notice  of  any  representative  rela- 
tion of  the  signer. 

3.  But  if  bo  be,  in  fact,  a  mere  agent,  trustee  or 
officer  of  some  principal,  and  is  in  the  babit  ol  ex- 

Iiressing  in  that  way  his  representative  character  in 
lis  dealings  with  a  particular  party,  who  recognizes 
him  in  that  character,  the  documents  thus  made  una 
used  will  not  be  construed  as  his  personal  obliga- 
tions, contrary  to  the  intent  of  the  parties. 
[No.  68.) 

Argued  Nor.  1,  S,  1881.     Decided  Nov.  14, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia. 
The  case  is  stated  by  the  court. 
Messrs.  W.  Willoughby  and  C.  S.  Ban- 
dy, for  appellants. 
Mr.  J  tunes  G.  Field,  for  appellee. 

Mr 'Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  a  bill  in  equity  filed  for  setting  aside 
a  judgment  at  law,  the  rendering  and  entry  of 
which,  as  alleged,  were  a  surprise  upon  the 
complainant,  who  was  misled  by  certain  pro- 
ceedings which  took  place  in  the  court.  The 
complainant  was  sued  personally  upon  a  check 
drawn  by  him,  as  he  contends,  officially,  as  the 
Vice  President  of  the  Montpelier  Female  Hu- 
mane Association  of  Orange  County,  Virginia, 
an  incorporated  association  of  that  State,  having 
its  office  in  the  City  of  Alexandria,  The  check 
was  in  these  words,  to  wit: 

42  666 

Digitized  by  Google 


[93] 


98-99 


Supreme  Court  of  the  United  States. 


Oct.  Term.. 


"No  1.      Alexandria,  Va.,  Oct.  2nd,  1875. 

The  First  National  Bank  of  Alexandria,  Va,, 
pay  to  the  order  of  A.  E.  &  C.  E.  Tilton  seven 
thousand  ,  J0  dollars. 

E.  P.  Aiotrop,  Sec'y. 

W.  G.  Williams,  V.  Pratt." 

The  action  was  brought  in  the  Circuit  Court 
of  the  United  States  in  the  name  of  Charles  E. 
Tilton,  as  surviving  partner  of  himself  and  Al- 
fred E.  Tilton  (the  payees  of  the  check),  for  the 
use  and  benefit  of  Ferdinand  Metcalf .  The  writ 
was  returnable  on  the  first  Monday  of  July, 
1877,  declaration  filed  at  that  time,  and  judg- 
ment ordered  unless  defendant  should  appear 
and  plead  to  issue  at  the  next  rules,  namely: 
first  Monday  of  August,  1877.  At  the  latter 
day  the  rule  was  confirmed,  and  on  the  17th  of 
October,  1877,  during  the  sitting  of  the  court 
at  Richmond,  final  judgment  was  moved  and 
entered.  The  circumstances  on  which  the  bill 
relies  for  setting  aside  this  judgment  are,  that 
the  complainant  does  not  owe  the  money,  and 
made  arrangement  to  have  the  claim  properly 
litigated;  that  in  September,  1877,  he  employed 
counsel  to  appear  and  plead  to  the  action;  that 
the  said  counsel,  appearing  at  the  clerk's  office, 
was  informed  by  the  clerk  that  it  was  usual 
to  file  the  pleas  in  open  court;  that  when  the 
court  came  on  in  October,  and  before  the  judg- 
ment was  entered,  the  said  counsel  called  the  at- 
tention of  the  Judge  to  the  case,  and  stated  that 
he  desired  to  have  entered  the  plea  of  nil  debet, 
and  to  call  the  attention  of  the  court  to  some 
preliminary  questions  which  would  have  to  be 
settled  before  a  trial  could  be  had  on  the  merits; 
that  the  Judge  informed  him  that  he  had  or- 
dered all  cases  against  persons  living  in  the  con- 
gressional district  in  which  defendant  resided 
to  be  tried  in  Alexandria;  and  that  the  counsel 
for  plaintiffs  were  residents  of  Alexandria  and 
were  not  then  in  court,  and  probably  kept  away 
from  the  knowledge  of  the  fact  that  this  suit 
under  the  rule  would  be  tried  there;  that  there- 
upon the  counsel  said  he  would  not  press  the 
matter  further,  but  would  wait  until  the  court 
commenced  its  Term  in  Alexandria  to  have  said 
preliminary  questions  disposed  of;  that  be  sup- 
posed that  the  formal  plea  of  nil  debet  had  been 
noted  by  the  clerk,  it  not  being  usual  in  the 
state  courts  to  write  out  the  plea  of  the  general 
issue,  but  simply  for  the  clerk  to  note  it  on  the 
record.  The  judgment  was  afterwards  entered 
without  the  knowledge  of  complainant  or  his 
counsel.  When  the  court  came  on  at  Alexan- 
dria, in  January  following,  the  complainant's 
counsel  attended  for  the  purpose  of  trying  the 
cause,  and  was  informed  that  no  plea  had  been 
entered  on  the  record  at  Richmond,  and  the  case 
was  not  on  the  docket  for  trial.  Being  taken 
by  surprise,  he  moved  the  court  to  re-instate  the 
cause  upon  the  docket;  but  the  judge,  doubting 
his  authority  to  do  this,  refused  the  motion .  By 
an  amendment  to  the  bill,  the  complainant  states 
that  the  check  sued  on  was  not  his  check,  but  the 
check  of  the  Montpelier  Female  Humane  Asso- 
ciation, the  corporation  before  referred  to,  of 
which  Metcaif,  for  whose  use  the  action  was 
brought,  was  general  agent  in  the  City  of  New 
York,  and  of  which  the  compiainant  was  vice- 
l»»J  president,  and  E.  P.  Aistrop  was  secretary; 
which  association  was  doing  business  as  a  public 
corporation,  and  all  persons  dealing  with  it  dealt 
with  it  as  such;  that  the  check  was  signed  by 

M6 


complainant  and  by  AistroL  in  their  official 
characters,  of  which  Metcalf  was  fully  cogni- 
zant, and  knew  that  the  check  was  not  the  indi- 
vidual paper  of  complainant.  Letters  of  Met- 
calf, dated  in  December,  1875,  are  annexed  to 
the  bill  showing  that  he  recognized  and  treated 
the  check  as  the  check  of  the  association.  Til- 
ton, the  nominal  plaintiff  in  the  action  at  law. 
and  Metcalf,  for  whose  use  it  was  prosecuted, 
were  made  defendants  to  the  bill,  and  filed  a  de- 
murrer thereto.  Upon  the  argument,  the  de- 
murrer was  overruled  and,  thereupon,  it  was 
agreed  by  the  counsel  of  both  parties  that  the 
court  should  finally  dispose  of  the  case  upon  the 
merits;  and  a  decree  was  rendered  for  the  com- 
plainant on  two  grounds:  first,  that  he  was  not 
personally  bound  by  the  check;  in  other  words, 
that  it  was  not  his  check,  but  the  check  of  the 
corporation;  and,  secondly,  that  Aistrop  was 
not  joined  in  the  action.  The  latter  ground  is 
untenable,  because  non- joinder  of  a  defendant 
in  an  action  ex  contractu  can  be  taken  advantage 
of  only  by  a  plea  in  abatement.  But,  upon  the 
other  ground,  we  think  that  the  decree  was 
correct. 

First,  however,  it  is  proper  to  inquire  wheth- 
er sufficient  cause  was  shown  in  the  bill  for 
setting  sside  the  judgment.  It  is  manifest  that 
the  judgment  was  a  surprise  upon  complainant. 
After  what  passed  in  the  court  at  Richmond, 
his  counsel  had  a  right  to  suppose  that  the 
cause  would  be  tried  in  the  ensuing  Term  at 
Alexandria.  The  practice  in  Virginia  as  to  en- 
tering pleas  of  general  issue  on  the  lecord,  suffi- 
ciently accounts  for  the  omission  to  file  a  form- 
al plea.  Had  not  the  term  passed  by,  the  Dis- 
trict Judge  would,  undoubtedly,  have  set  aside 
the  judgment,  and  re-instated  the  cause  on  the 
docket  for  trial.  If,  as  he  supposed,  the  pas- 
sage of  the  Term  deprived  him  of  power  to  do 
this,  it  became  a  proper  case  for  equitable  in- 
terference by  bill.  When  a  party  has  been  de- 
prived of  his  right  by  fraud,  accident  or  mis- 
take, and  has  no  remedy  at  law,  a  court  of 
equity  will  grant  relief.  Perhaps,  in  view  of 
the  equitable  control  over  their  own  judgment.1 
which  courts  of  law  have  assumed  in  modern 
times,  the  judgment  might  have  been  set  aside, 
on  motion,  for  the  cause  set  forth  in  the  bill; 
but  if  this  were  true,  the  remedy  in  equity 
would  still  be  open;  and  the  fact  that  the  court 
declined  to  exercise  the  power  upon  motion, 
rendered  the  resort  to  a  bill  necessary  and  prop- 
er. Formerly, bills  in  equity  were  constantly  filed 
to  obtain  new  trials  in  actions  at  law,  a  practice 
which  still  obtains  in  Kentucky  and,  perhaps, 
in  some  other  jurisdictions;  but  the  firmly  set- 
tled practice  by  which  courts  of  law  entertain 
motions  for  new  trial,  and  the  dislike  of  one 
court  unnecessarily  to  interfere  with  proceed- 
ings in  another,  has  caused  an  almost  total  dis- 
use of  that  jurisdiction.  Courts  of  equity,  how- 
ever, still  entertain  bills  to  set  aside  judgments 
obtained  by  fraud,  accident  or  mistake. 

As  to  the  merits  of  the  case,  we  agree  with 
the  court  below  in  holding  that,  according  to 
the  showing  of  the  bill  and  as  between  the  par- 
ties, the  check  sued  on  was  the  check  of  the 
Montpelier  Female  Humane  Association  and 
not  the  individual  check  of  the  defendant. 
There  is  nothing  on  its  face  to  preclude  this 
construction.  The  bank  was  requested  by  two 
persons,  who  sign  themselves  as  officers,  one  as 
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vice-president  and  the  other  as  secretary,  to  pay 
a  certain  sum.  Whether  they  made  this  request 
as  officers  or  as  individuals,  is  ambiguous,  to 
say  the  least.  It  is  evident  that  an  inquiry  into 
the  circumstances  of  the  case  might  render  it 
certain  which  was  intended;  as,  if  the  bank  had 
an  account  with  a  corporation  of  which  these 
persons  were  the  officers  designated;  if  they  had 
been  in  the  habit  of  checking  on  thut  account 
in  that  forn-,.vith  the  knowledge  and  consent 
of  the  coi-poration;  and  the  bank  had  been  in 
the  habit  of  answering  such  checks  according- 
ly; and  if  all  this  were  known  to  the  party  tak- 
ing the  checks;  it  would  be  a  construction  con- 
trary to  truth  to  hold  them  to  be  personal 
checks  of  the  individuals,  and  not  the  checks 
of  the  corporation.  The  bill  states  as  facts,  that 
the  check  in  question  was  the  check  of  the  as- 
sociation; that  the  defendant  and  Aistrop  acted 
as  officers  only  in  drawing  the  check,  and  that 
Metcalf,  for  whose  use  the  suit  was  brought, 
was  the  general  agent  of  the  association,  and 
knew  and  understood  the  facts  and  treated  the 
checks  as  the  checks  of  the  association.  Under 
[*•]  these  circumstances,  it  would  be  unjust,  as  be- 
tween these  common  agents  of  the  same  corpo- 
ration, to  hold  the  complainant  and  Aistrop 
personally  responsible  on  the  check.  Where  a 
person  acta  merely  as  agent  of  another,  and 
signs  papers  in  that  capacity,  that  is,  signs  them 
as  agent,  and  the  party  with  whom  Le  deals 
has  full  knowledge  of  his  agency  and  of  the  prin- 
cipal for  whom  he  acts,  an  express  disclosure 
of  the  principal's  name  on  the  face  of  the  pa- 
pers, or  in  the  signature,  is  not  essential  to  pro- 
tect the  agent  from  personal  responsibility. 

It  is  unnecessary  to  determine  whether  the 
form  of  the  document  in  this  case  was  sufficient 
to  charge  innocent  holders  of  the  check  with 
notice  of  its  character.  The  fact  that  it  bore 
two  official  signatures,  that  of  the  complainant 
as  vice-president  and  of  Aistrop  as  secretary,  is 
so  unusual  on  the  hypothesis  of  its  being  an  indi- 
vidual transaction,  and  points  so  distinctly  to 
an  official  origin,  that  it  may  very  well  be 
doubted  whether  any  holder  could  claim  to  be 
innocently  ignorant  of  its  true  character.  But, 
in  the  present  case,  the  party  claiming  to  have 
the  beneficial  interest  in  the  check  was  a  fellow- 
agent  of  the  company  on  whose  account  it  was 
drawn,  actually  knew  its  origin,  and  cannot 
pretend  that  he  took  it  for  anything  else  than  a 
check  of  the  corporation.  The  pica  that  the 
name  of  the  principal  was  not  disclosed  on  the 
fa?e  of  the  paper,  cannot  be  made  by  him,  for 
he  knew  all  about  it. 

The  remarks  of  Mr.  Justice  Johnson  in  de- 
livering the  opinion  of  this  court  in  the  case  of 
Meeh.  Bk.  v.  Bk.  of  Columbia,  5  Wheat.,  326, 
are  apposite  to  this  case.  There  the  cashier  of 
the  bank  drew  a  check  and  signed  it  with  his 
individual  name  without  any  official  designa- 
tion; but  the  name  of  the  bank  was  printed  as 
part  of  the  date.  The  Justice  said:  "  The  ques- 
tion is,  whether  a  certain  act,  done  by  the 
cashier  of  a  bonk,  was  done  in  his  official  or  in- 
dividual capacity.  Had  the  draft,  signed  by 
Paton,  borne  no  marks  of  an  official  character 
on  the  face  of  it,  the  case  would  have  present- 
ed more  difficulty.  But  if  marks  of  on  official 
character  not  only  exist  on  the  face,  but  pre- 
dominate, the  cose  is  really  a  familiar  one.  Evi- 
dence to  fix  its  true  character  becomes  indis- 
See  14  Otto. 


pcnsable."  Again;  in  reference  to  the  ambiguity 
raised  on  the  face  of  the  check  as  to  whether  it 
was  personal  or  official,  the  Justice  said  :  "  It 
is  enough  for  the  purposes  of  the  defendant  to 
establish  that  there  existed,  on  the  face  of  the 
paper,  circumstances  from  which  it  might  rea- 
sonably be  inferred  that  it  was  cither  one  or  the 
other.  In  that  case  it  became  indispensable  to 
resort  to  extrinsic  evidence  to  remove  the  doubt. 
The  evidence  resorted  to  for  this  purpose  was  the 
most  obvious  and  reasonable  possible,  viz. :  that 
this  was  the  appropriate  form  of  an  official 
check;  that  it  was,  in  fact,  cut  out  of  the  of- 
ficial check  book  of  the  bank,  and  noted  on  the 
margin;  that  the  money  was  drawn  in  behalf 
of  and  applied  to  the  use  of  the  Mechanics' 
Bank;  and  by  all  the  banks  and  all  the  officers 
of  the  banks  through  which  it  passed,  recog- 
nized as  an  official  transaction." 

In  Brocltvaay  v.  Allen,  17  Wend.,  40,  where 
the  makers  of  a  note  appended  to  their  signatures 
the  words  "Trustees  of  the  Baptist  Society;" 
the  Supreme  Court  of  New  York  held  that  they 
were  entitled  to  show  by  proof  that  there  was 
a  corporation  called  The  Trustees  of  the  First 
Baptist  Society  of  the  Village  of  Brockport, 
that  they  were  its  trustees  and  that  the  note 
was  given  by  them  in  their  official  capacity, and 
that  the  plaintiff,  the  payee,  knew  this  fact. 

In  Kean  v.  Davie,  1  Zab.  [21  N.  J.  L.],  688, 
the  bill  was  signed  "John  Kean,  President 
Elizabeth  and  Somerville  R.  R.  Co."  The 
Court  of  Errors  and  Appeals  of  New  Jersey  in 
an  elaborate  opinion  by  Chief  Justice  Green,  de- 
cided that  parol  proof  was  admissible  to  show 
that  the  bill  was  the  bill  of  the  company  and 
not  of  the  defendant  individually;  and  held  that , 
although  where  a  written  instrument  is  not  am- 
biguous or  uncertain  on  its  face,  parol  proof 
cannot  be  resorted  to,  to  show  what  was  the  real 
intention  of  the  parties;  yet  that  in  cases  of  am- 
biguity, on  the  face  of  the  instrument,  as  in  that 
case,  it  might  be  introduced  to  explain  which 
of  two  doubtful  constructions  was  the  intent  of 
theparties. 

The  ordinary  rule  undoubtedly  is,  that  if  a 
person  merely  adds  to  the  signature  of  his  name 
the  word  agent,  trustee,  treasurer,  etc.,  without 
disclosing  his  principal,  he  is  personally  bound. 
The  appendix  is  regarded  as  a  mere  dcecriptw 
persona.  It  does  not  of  itself  make  third  per- 
sons chargeable  with  notice  of  any  representa- 
tive relation  of  the  signer.  But  if  he  be,  in  fact, 
a  mere  agent  ,  trustee  or  officer  of  some  prin- 
cipal, and  is  in  the  habit  of  expressing,  in  that 
way,  his  representative  character  in  his  deal- 
ings with  a  particular  party,  who  recognizes 
him  in  that  character,  it  would  be  contrary  to 
justice  and  truth  to  construe  the  documents 
thus  made  and  used  as  his  personal  obligations, 
contrary  to  the  intent  of  the  parties. 

It  is  hardly  necessary  to  review  the  long  ca- 
tena of  decisions  on  this  subject.  They  arc 
very  numerous,  and  somewhat  conflicting,  but 
we  do  not  think  that  there  is  any  preponder- 
ating authority  which  prevents  us  from  giving 
to  the  instrument  in  question  that  construction 
and  effect  which  was  given  to  it  by  the  parties 
themselves. 

The  decree  of  the  Circuit  Courtis  affirmed. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sap.  Court,  U.  B. 
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[»»]  WILLIA3I  DUDLEY.  Assignee  in  Bankrupt- 
cy of  William  P.  Bush,  Appt., 
v. 

JANE  C.  EASTON,  Admrx.  of  Joseph  G. 
Easton,  Deceased,  et  al. 

fSoe  8.  C,  14  Otto.  9&-106.) 

Assignee  in  bankruptcy— duties  of— dower  and 
homestead  rights— extent  of  title. 

1.  An  assignee  in  bankruptcy  represents  the  gen- 
eral or  unsecured  creditors,  and  lite  duties,  relate 
chiefly  to  their  interests.  Ho  is  in  no  respect  the 
agent  or  representative  of  secured  creditors  who  do 
not  prove  their  claims. 

3.  Ho  has  nothing  to  do  with  the  disputes  of  se- 
cured creditors  among  themselves,  and  cannot  en- 
force contracts  between  creditors,  except  so  far  as 
they  may  directly  or  indirectly  affect  the  fund  he  is 
to  get  into  his  bands  for  distribution  under  the  law. 

3.  Neither  is  it  any  part  of  his  duty  to  protect  tho 
dower  rights  of  the  wife  of  the  bankrupt  against  the 
consequences  of  her  own  acta  before  tho  bank- 
ruptcy, nor  to  protect  the  bankrupt  or  bis  wife  in 
homestead  rights  as  against  incumbrancers  whose 
title  is  superior  to  his  own. 

4.  As  to  everything  except  fraudulent  convey- 
ances and  fraudulent  preferences  under  the  bank- 
rupt law,  he  takes  by  his  assignment  as  a  purchaser 
from  the  bankrupt,  with  notice  of  all  outstanding 
rights  and  equities. 

[No.  5.] 

Submitted  Oct.  11, 1881.  Decided  Not.  H,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Messrs.  Dry-den  &Dryden,  Nathaniel  Myert 
and  Wm.  R.  Walker,  for  appellant. 
Messrs.  J.  M.  &  C.  H.  Krum,  for  appellees. 

Mr.  Chief  Justice  Waits  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  decree  dismissing  a 
bill  in  equity  on  demurrer.  The  suit  was 
brought  by  Dudley,  as  assignee  in  bankruptcy 
I  lOOl  °*  wiUiam  P.  Bush,  and  the  case  stated  in  the 
1       1  last  amended  bill  was  substantially  as  follows: 

On  the  10th  of  October,  1878,  the  defendants, 
Easton  and  Stillwell,  sued  Bush  in  the  Circuit 
Court  of  Monroe  County,  Missouri — Easton  to 
recover  a  judgment  on  a  note  which  he  held  for 
$3,000,  and  Stillwell  another  judgment  on  a 
note  which  he  held  for  $5,000.  In  due  course 
of  proceeding,  judgments  by  default  could  be 
taken  in  each  of  the  suits  on  the  80th  of  Oc- 
tober. Bush  was  at  the  time  laboring  under 
great  financial  embarrassment,  although  as  he 
thought,  actually  possessed  of  lands  and  other 
property  greatly  in  excess  of  his  debts.  On  the 
24th  of  October,  after  service  of  process  upon 
him  in  the  suits,  he  met  a  portion  of  his  credit- 
ors, including  Easton  and  Stillwell,  and  made 
known  to  them  his  embarrassed  condition,  and 
the  pendency  of  the  suits.  He  also  stated  that, 
if  Easton  and  Stillwell  got  their  judgments,  it 
would  give  them  an  advantage  over  his  other 
creditors,  and  he  was  desirous  of  having  all 
share  equally  in  his  property.  He  thereupon 
proposed  that  all  the  creditors  present,  includ- 
ing Easton  and  Stillwell,  should  accept,  in  sat- 
isfaction of  their  respective  debts,  his  notes,  pay- 
able in  equal  installments  in  one,  two,  three  and 
four  years  from  date,  with  interest  at  the  rate 
of  ten  per  cent,  secured  by  a  mortgage  executed 
by  himself  and  wife,  to  a  trustee  to  be  selected 
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by  the  parties,  on  all  his  real  estate,  and  that 
Easton  and  Stillwell  should  dismiss  their  suits 
and  not  take  judgment  against  him.  It  is  then 
averred  that  all  the  creditors  present,  including 
Easton  and  Stillwell,  agreed  with  each  other 
and  with  Bush  to  accept  the  notes  and  security 
as  proposed  and  extend  the  time,  and  that  Bush 
agreed  to  give  the  notes  and  make  the  mort- 
gage. As  part  of  the  agreement  thus  entered 
into,  Easton  and  Stillwell  were  to  dismiss  their 
suits. 

Relying  on  this  agreement,  Bush  set  about 
the  preparation  of  his  notes  and  mortgage,  and 
paid  no  attention  to  the  suits.  He  did  not  ap- 
pear in  court,  or  make  any  defense,  as  he  other- 
wise would  have  done,  by  setting  up  the  agree- 
ment for  an  extension.  Consequently,  at  the 
proper  time,  October  80th,  judgments  were 
taken  against  him  by  default,  of  which  it  is 
averred  he  had  no  actual  notice  until  Novem- 
ber 3,  after  the  Term  of  the  court  had  closed. 

Without  any  unnecessary  delay,  Busb  exe- 
cuted his  notes  and  a  mortgage  to  the  defend- 
ant Logan  as  trustee,  in  accordance  with  the 
agreement  which  had  been  made.  The  notes 
were  all  dated  October  29,  but  the  mortgage  did  f  -01i 
not  take  effect  until  after  the  judgments  were  1 
rendered.  For  this  reason,  the  lien  of  the  judg- 
ments was  prior  to  that  of  the  mortgage.  All 
the  creditors  represented  at  the  meeting,  ex- 
cept Easton  ana  Stillwell,  have  accepted  the 
notes  and  now  retain  them.  They  are  not  par- 
ties to  this  suit,  unless  they  are  represented  by 
t'jc  assignee.  Easton  and  Stillwell  refused  to 
jarry  out  their  agreement,  and  rely  on  their 
cadgments  and  the  priority  of  lien  they  have 
thus  acquired. 

On  the  28th  of  February,  1874,  proceedings 
in  bankruptcy  were  begun  against  Br*h  by 
some  of  his  creditors,  which  resulted  in  an  ad- 
judication of  bankruptcy  and  the  appointment 
of  Dudley  as  assignee,  to  whom  the  gene  u  as- 
signment was  made  under  the  law  on  the  Mth 
of  March.  After  the  assignment,  this  bill  was 
filed  against  Easton  and  Stillwell,  Logan,  the 
trustee  under  the  mortgage,  and  Bush  and  his 
wife.  The  foregoing  facts  were  set  forth  in  de- 
tail, and  then  followed  this  averment. 

•  "  And  your  orator  further  says:  th_.  at  the 
time  of  the  making  of  said  agreement  of  exten- 
sion and  of  said  deed  of  trust,  said  Bush  had  a 
large  amount  of  property,  not  included  or  in- 
tended to  be  included  in  said  deed,  sufficient  in 
value  to  satisfy  all  the  debts  owing  by  said  Bush 
to  his  other  creditors,  who  were  not  parties  to 
said  agreement;  that  said  deed  was  not  made  nor 
was  said  agreement  entered  into  by  said  Bush 
with  any  intent  to  give  a  preference  thereby  to 
the  parties  to  said  agreement  or  any  of  them  over 
his  other  creditors,  or  with  the  intent  thereby 
to  convey  his  said  property  or  any  ci  it  in  fraud 
of  the  provisions  of  said  Act  of  Congress  or  the 
Acts  amendatory  thereof,  but  solely  under  the 
belief  on  the  part  of  said  Bush  that  by  outain- 
ing  such  extension  of  time  of  payment  as  i  "ore- 
said  he  would  be  enabled  to  pay  all  his  credit- 
ors their  debts  in  full,  together  with  interest  at 
the  rate  of  ten  per  centum  per  annum;  that  the 
entire  indebtedness  secured  bysaid  deed  of  trust, 
including  that  to  said  Stillwell  and  Easton, 
amounted  to  $40,304.70;  and  that  all  the  lands 
mentioned  in  said  deed  were  then  thought  to  be 
worth  andin  fact  were  worth  the  sum  of  $50,000; 
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especially  if  a  reasonable  time  could  be  obtained 
to  negotiate  a  sale  of  the  same;  that  among  the 
property  described  in  said  deed  of  trust  was  that 
r  1 02 1  occupied  by  said  Bush  and  his  family  as  a  homc- 
1  J  stead,  out  of  which  he  was  entitled  to  have  set 
apart  to  him  as  exempt  from  levy  and  sale  un- 
derexecution,  a  homestead  of  the  value  of  $1,500 
under  the  laws  of  this  State;  that  because  of  the 
release  of  the  dower  interest  of  the  defendant, 
Emma  C.  Bush,  wife  of  said  bankrupt,  in  all  of 
his  lands  described  in  said  deed,  and  the  waiver 
and  conveyance  of  all  his  right  to  exemption  of  a 
homestead  given  and  made  by  said  deed,  and  for 
other  good  and  sufficient  reasons,  it  is  to  the  in- 
terest of  all  of  the  creditors  of  said  bankrupt's 
estate,  save  only  said  Eastern  and  Still  well,  that 
the  said  deed  of  trust  should  be  recognized,  con- 
firmed and  enforced  by  your  orator  as  assignee 
as  aforesaid;  and,  in  fact,  this  bill  is  filed  by 
your  orator  at  the  request  and  by  the  direction 
and  on  the  behalf  of  all  the  creditors  of  said  Bush 
whether  secured  or  unsecured,  excepting  only 
said  Easton  and  Stillwell." 
The  prayer  of  the  bill  is  as  follows: 
"  Wherefore  }'our  orator  prays  that  a  decree 
may  be  made  by  your  honorable  court  requir- 
ing the  said  defendants,  Easton  and  Stillwell, 
on  their  part  respectively,  to  execute  and  per- 
form said  agreement,  to  accept  said  notes  and 
the  benefit  of  said  trust  mortgage  respectively, 
In  satisfaction  of  the  demands  which  they  re- 
spectively had  against  said  William  P.  Bush 
on  the  29th  day  of  October,  1873,  and  then  sued 
for  in  the  said  Monroe  Circuit  Court,  and  sev- 
erally to  execute  to  your  orator  a  release  of  all 
lien  and  claim  upon  any  real  estate  which  was 
of  said  Bush  at  the  time  of  the  commencement 
of  said  proceedings  in  bankruptcy  against  said 
Bush,  which  they  respectively  may  have  under 
or  by  virtue  of  said  several  judgments  of  said 
Monroe  Circuit  Court,  or  under  or  by  virtue  of 
the  levy  of  any  execution  issued  thereon,  and 
that  said  judgments  as  to  said  Bush  may  be  set 
aside  and  for  naught  held  and  esteemed  respect- 
ively; and  that  the  said  defendants  Easton  and 
Stillwell  may  by  said  decree  be  forever  en- 
joined and  restrained  from  enforcing  said  judg- 
ments respectively,  or  from  claiming  any  ben- 
efit or  lien  thereof  as  against  any  property 
which  belonged  to  said  Bush  at  the  time  of  the 
rendition  thereof ;  and  that  he  may  have  all  such 
other  and  further  relief  as  to  equity  belongs  and 
the  circumstances  of  his  case  may  require." 

The  first  question  to  be  settled  is,  whether  an 
assignee  in  bankruptcy  can  sue  for  the  relief 
which  is  asked.  The  inquiry  is,  not  whether 
riOS]  the  creditors  who  accepted  the  notes  and  mort- 
gage can  compel  Easton  and  Stillwell  to  give 
up  their  judgment  liens  and  come  in  equally 
with  them  under  the  mortgage,  nor  whether  the 
bankrupt  or  his  wife  can  be  relieved  against 
their  mortgage  of  their  homestead  or  dower 
rights;  but  whether  the  assignee  in  bankruptcy 
stands  in  such  a  relation  to  the  alleged  agree- 
ment and  the  parties  that  he  can  require  the 
agreement  to  be  carried  into  effect,  if  called 
upon  for  that  purpose  by  all  the  creditors. 

An  assignee  In  bankruptcy  represents  the  gen- 
eral or  unsecured  creditors,  and  his  duties  re- 
late chiefly  to  their  interests.  He  is  in  no  re- 
spect the  agent  or  representative  of  secured 
creditors,  who  do  not  prove  their  claims.  He 
need  not  take  measures  for  the  sale  of  incum- 
See  14  Otto. 
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bered  property,  unless  the  value  of  the  proper- 
ty is  greater  than  the  incumbrance.  He  has 
nothing  to  do  with  the  disputes  of  secured  cred- 
itors among  themselves,  unless  it  becomes  nec- 
essary for  iiim  to  interfere  in  order  to  settle 
their  rights  in  the  general  estate,  or  to  deter- 
mine whether  there  is  an  excess  of  property 
over  what  is  required  for  the  purposes  of  the  se- 
curity. McIIenryv.LaSodeteFraneauefiZV.S., 
58  [XXIV. ,  870].  He  cannot  enforce  contract* 
between  creditors,  except  so  far  as  they  may  di- 
rectly or  indirectly  affect  the  fund  he  is  to  get 
into  his,  hands  for  distribution  under  the  law. 
Neither  is  it  any  part  of  his  duty  to  protect  tin 
dower  rights  of  the  wife  of  the  bankrupt , against 
the  consequences  of  her  own  acts  before  the 
bankruptcy,  or  to  inquire  whether  the  bank- 
rupt or  his  wife  can  claim  homestead  rights  ai 
against  incumbrancers  whose  title  is  superior 
to  his  own.  As  to  everything  except  fraudu- 
lent conveyances  and  fraudulent  preference  i 
under  the  bankrupt  law,  he  takes  by  his  assign- 
ment as  a  purchaser  from  the  bankrupt  with 
notice  of  all  outstanding  rights  and  equities. 
Whatever  the  bankrupt  could  do  to  make  the 
assigned  property  available  for  the  general 
creditors  he  may  do,  but  nothing  more,  except 
that  he  may  sue  for  and  recover  that  which  has 
been  conveyed  away  in  fraud  of  the  rights  of 
creditors,  and  set  aside  all  fraudulent  prefer- 
ences. As  to  fraudulent  conveyances  and  fraud 
ulent  preferences  he  has  all  the  rights  of  a  judg- 
ment creditor  as  well  as  the  powers  specifically 
conferred  by  the  bankrupt  law. 

It  may  be  for  the  interest  of  the  creditors  who 
carried  out  the  agreement  now  under  consider- 
ation for  an  extension  of  time  and  received 
notes  under  the  mortgage,  that  Easton  and  Still- 
well should  vacate  their  judgment  liens  and 
forego  the  preference  they  have  thereby  ac- 
quired, but  we  are  unable  to  discover,  from  any- 
thing stated  in  the  bill,  how  the  interests  which 
the  assignee  represents  would  be  specially  ben- 
efited by  making  Easton  and  Stillwell  share 
equally  with  the  other  creditors  rather  than 
maintain  their  preference.  The  object  of  the  . 
bill  is,  not  to  set  aside  any  fraudulent  preference  1 
which  has  been  obtained  over  the  general  cred- 
itors of  the  estate,  but  to  settle  the  rights  of  se- 
cured creditors  as  between  themselves.  In  no 
event  is  the  property  to  be  relieved  from  any 
part  of  the  present  incumbrance.  The  only 
question  is,  how,  as  between  the  several  incum- 
brancers, it  shall  be  appropriated.  From  any- 
thing which  appears  in  the  bill,  we  cannot  say 
that  the  overplus  of  the  property,  after  the 
debts  are  paid,  will  be  more,  whether  the  dis- 
tribution is  made  in  one  way  or  the  other.  If 
there  should  be  a  deficiency,  and  some  part  of 
the  secured  debt  be  proved  up  against  the  gen- 
eral estate,  it  is  not  material  to  the  general  cred- 
itors whether  the  unpaid  part  of  the  debt  be- 
longs to  all  the  secured  creditors,  including 
Easton  and  Stillwell,  equally,  or  to  the  others 
alone.  In  either  event  the  amount  chargeable 
on  the  general  fund  will  be  the  same. 

We  have  not  overlooked  the  fact,  that  in  the 
bill  it  is  averred  that  when  the  mortgage  was 
made  the  lands  included  were  thought  to  be 
worth  and,  in  fact,  were  worth  the  sum  of 
$50,000,  especially  If  a  reasonable  time  could 
be  obtained  to  negotiate  a  sale,  and  also  that  "It 
is  to  the  interest  of  all  the  creditors  of  said  bank 
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rupt's  estate,  save  only  Easton  and  Stillwell, 
that  the  said  deed  of  trust  (mortgage)  should  be 
recognized,  confirmed  and  enforced  by  your 
orator  as  aforesaid;"  but  this,  in  our  opinion,  is 
not  enough.  The  way  in  which  the  interests 
of  the  general  creditors  would  be  injuriously 
affected  by  enforcing  the  judgment  liens  rather 
than  the  mortgage,  should  have  been  stated,  so 
that  the  court  can  see  whether  it  is  sufficient  to 
entitle  the  assignee  to  the  relief  he  asks.  The 
request  of  all  the  creditors,  that  the  assignee  in- 
stitute and  carry  on  the  suit,  amounts  to  noth- 
ing, unless  the  interests  which  he,  in  law,  rep- 
resents are  such  as  to  make  it  his  duty  to  do 
what  is  wanted. 

It  may,  perhaps,  be  fairly  inferred  from  what 
is  stated  in  the  bill,  that  the  bankruptcy  of 
Bush  was  brought  about  by  the  failure  of  East- 
on and  Stillwell  to  carry  out  their  agreement. 
Because  he  could  not  get  the  time  he  wanted,  he 
subjected  himself  to  the  proceedings  which 
were  instituted  against  him,  but  that  furnishes 
no  ground  for  the  relief  which  is  now  asked. 
If  Easton  and  Stillwell  are  compelled  to  give 
up  their  judgment  liens  and  take  under  the 
mortgage,  neither  the  adjudication  in  bank- 
ruptcy nor  the  assignment  under  it  will  be  va- 
cated. The  assignee  will  be  compelled  to  go 
on  with  the  administration  of  his  trust,  whether 
he  succeeds  in  this  suit  or  not,  and  he  has  not 
shown  to  us,  in  any  precise  or  definite  way,  that 
the  relief  he  asks  will  change  in  any  material 
respects  the  result  which  will  otherwise  flow 
from  the  conversion  of  the  assets  as  they  now 
stand  into  money  for  the  purpose  of  distribu- 
tion under  the  law.  So  far  as  we  can  discover, 
the  only  object  of  the  assignee  is  to  compel 
Easton  and  Stillwell  to  share  equally  with  the 
other  secured  creditors  in  the  proceeds  of  the 
mortgaged  property,  instead  of  retaining  their 
present  preference,  and  this,  too,  without  show- 
ing that  the  fund  he  is  to  gather  in  for  distri- 
bution will  be  in  any  manner  affected  thereby. 
Clearly,  he  has  no  interest  in  saving  the  dower 
rights  of  Mrs.  Bush,  or  in  protecting  the  home- 
stead of  the  family  from  sale  under  the  mort- 
gage which  has  been  executed.  A  fraud  may 
have  been  perpetrated  on  the  bankrupt  and  his 
wife,  but  it  is  not  one  which  the  assignee  has 
any  official  interest  in  redressing. 

As  what  we  have  said  is  decisive  of  the  case, 
without  considering  any  of  the  other  questions 
discussed  in  the  briefs,  we  affirm  the  decree  be- 
low. 

True  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited-IMTJ.8.,86. 


1 06  ]    HENRY  H.  KOON  et  ax.  ,  Ptfft.  in  Brr. , 
v. 

PH(ENIX  MUTUAL  LIFE  IN8URANCE 
COMPANY. 

(See  8.  C,  14  Otto,  108,  107.) 

Stipulation,  construction  of— jury— form  of  ver- 
dict. 

1.  A  stipulation,  "  That  the  Jury  may,  when  they 
have  agreed  on  their  verdict,  if  the  court  should 
not  then  be  in  session,  sign  and  seal  the  same,  and 
deliver  the  same  to  the  officer  in  charge  and  dis- 
perse." is  equivalent  to  an  agreement  that  the  court 
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may,  when  the  sealed  verdict  is  handed  in  by  the  offi- 
cer, open  it  in  the  absence  of  the  Jury,  and  reduce 
it  to  proper  form. 

2.  The  stipulation  is  also  a  waiver  of  the  right  to 
poll  the  Jury  if  they  should  not  be  in  oourt. 

8.  The  court  may  enter  the  verdict  in  such  form 
as  to  give  legal  effect  to  what  the  Jury  unmistakably 
flnd.under  section  954  of  the  Revised  Statutes  and 
the  Practice  Act  of  Illinois. 

[No.  77.] 

Argued  Nov.  4, 1881.    Decided  Not.  14,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
This  was  an  action  of  debt  on  a  bond,  brought 
in  the  court  below,  by  the  defendant  in  error 
against  plaintiffs  in  error.  The  penal  sum  of 
the  bond  was  $10,000,  and  it  was  given  to  secure 
the  faithful  performance  by  Henry  H.  Koon,  of 
his  duties  as  agent  of  the  Insurance  Company. 
The  breaches  alleged  were  the  failure  of  sakl 
Koon  to  account  for  moneys  of  the  Insurance 
Company  received  by  him,  to  an  amount  ex- 
ceeding the  penal  sum  of  said  bond.  The  plaint- 
iffs in  error  filed  pleas  of  nil  debet. 

On  the  retirement  of  the  jury  to  consider 
their  verdict,  it  was  agreed  by  the  parties  that 
the  jury  might,  when  they  had  agreed  upon 
their  verdict,  if  the  court  should  not  then  be  in 
session,  sign  and  seal  up  the  same  and  deliver  it 
to  the  officer  in  charge,  and  disperse. 

On  the  opening  of  the  court  on  the  morning 
of  Dec.  28,  of  said  Term,  the  jury  having  in 
the  meantime,  when  the  court  was  not  in  ses- 
sion, agreed  upon  their  verdict  and  dispersed; 
and  their  verdict,  properly  sealed,  having  been 
duly  returned  into  court  by  the  officer  in  charge 
of  said  jury,  the  court  ordered  said  verdict  to 
be  opened  and  read,  to  which  order  the  defend- 
ants objected,  because  of  the  absence  of  the  jury, 
which  objection  was  overruled  by  the  court,  and 
the  defendants  duly  excepted  thereto.  And  the 
said  verdict  being  read,  was  found  to  be  in  the 
following  words  and  figures,  to  wit: 

"  We,  the  jury,  find  for  the  plaintiffs,  and  fix 
the  sum  due  on  the  bond  at  $7,600,  and  damages 
at  one  cent."  It  was  signed  by  all  the  jurors. 
The  envelope  in  which  the  verdict  was  inclosed 
also  contained  another  paper;  on  which  was  the 
following  writing:  "  The  undersigned  jury 
signed  the  inclosed  verdict  as  a  compromise, 
being  the  largest  amount  we  can  get." 
Signed  .by  five  of  the  jurors. 
And  thereupon  the  court  directed  the  clerk 
to  put  the  verdict  in  the  following  form:  "  We, 
the  jury,  find  the  issue  for  the  plaintiff,  and 
find  the  debt  $10,000,  and  assess  the  damages 
at  $7,500,  the  said  debt  to  be  discharged  on  pay- 
ment of  said  damages." 

To  which  action  of  the  court,  in  changing  the 
form  of  said  verdict  in  manner  aforesaid,  the 
said  defendants  then  and  there  excepted ;  where-  r  1 07  j 
upon  said  defendants  moved  the  court  to  cor-  1 
reel  the  said  record  entry,  so  as  to  make  the 
same  conform  to  the  verdict  of  the  jury  in  form 
as  the  same  was  returned;  which  motion  was 
overruled  by  the  court,  and  judgment  rendered 
on  the  verdict  in  the  form  put  by  the  order  of 


Notx.— Sealed  verdicts. 

The  court  may,  especially  where  the  parties  tacitly 
or  expressly  consent,  authorize  a  Jury  in  a  civil  case 
to  seal  their  verdict  and  separate,  if  they  agree  dur- 
ing adjournment ;  and  return  the  verdict  so  sealed 
upon  the  coming  In  of  court.   Douglass  v.  Tousey, 

2  Wend.,  352  ;  8.  C.  20  Am.  Dec.,  616 :  Bunn  v.  Hoyt, 

3  Johns.,  266 ;  Crocker  v.  Hoffman,  48  Ind.,  207 :  Bos. 
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the  court,  to  which  defendants  duly  excepted. 

Meetrt.  R.  G.  Ingersoll  and  W.  C.  Qoudy, 
for  plaintiffs  in  error. 

Mr.  Lewis  H.  Boutell,  for  defendant  in 
error. 

Mr.  Chief  Justice  Walte  delivered  the  opin- 
ion of  the  court: 

The  stipulation  "  That  the  jury  might, when 
they  had  agreed  on  their  verdict,  if  the  court 
should  not  be  in  session,  sign  and  seal  the  same, 
and  deliver  the  same  to  the  officer  in  charge  and 
disperse,"  was  equivalent  to  an  agreement  by 
both  parties,  on  the  retirement  of  the  jury,  that 
the  court  might,  when  the  sealed  verdict  was 
handed  in  by  the  officer,  open  it  in  the  absence 
of  the  jury  and  reduce  it  to  proper  form,  if  nec- 
essary. The  stipulation  was,  also,  a  waiver  of 
the  right  to  poll  the  jury  if  they  should  not  be 
in  court. 

The  issue  to  be  tried  was  on  a  plea  of  nil  debet. 
This  admitted  the  execution  of  the  bond,  and 
required  the  jury  only  to  find  the  amount  due. 
If  anything  was  found  to  be  due,  the  law  fixed 
the  form  01 the  verdict  and  judgment.  The  jury 
found  there  was  $7,500  due  on  the  debt  and  one 
cent  damages  for  the  detention.  That  finding, 
reduced  to  proper  form,  was  in  favor  of  the 
plaintiff  for  the  penalty  of  the  bond,  to  be  dis- 
charged on  payment  of  $7,500.  All  the  court 
did  was  to  enter  the  verdict  in  that  form.  In 
doing  so,  it  only  gave  legal  effect  to  what  the 
jury  unmistakably  found .  This  was  allowable, 
both  under  section  064  of  the  Revised  Statutes 
and  the  Practice  Act  of  Illinois. 

The  judgment  U  affirmed. 

True  oopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


1108]    RICHARD  JONES  et  al.(  Tenants  of  Alli- 
son Nailob,  Plfft.  in  Err., 

BEVERLEY  RANDOLPH  et  al. 
(8ee  8.  C.,  14  Otto,  108-110.) 
Misleading  charge  to  jury. 

A  charge  was  misleading,  which  assumed  that  the 
Jury  might  find  that  full  payment  of  a  debt  had 
been  made,  when  there  was  no  evidence  whatever 
to  support  such  a  verdict;  and  the  Judgment  will 
be  reversed  for  that  reason. 

[No.  37.] 

Argued  Oct.  17,  1881.    Decided  Nov.  14,  1881. 

N  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  case  is  stated  by  the  court. 


I 


Meters.  Walter  D.  Davidffe  and  B.  B. 

Waelrington,  for  plaintiffs  in  error. 
Mr.  John  Selden,  for  defendants  in  error. 

Mr.  Chief  Justice  W 'avite  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  of  ejectment,  and  the  de- 
fendants below,  plaintiffs  in  error  here,  set  up 
title  under  a  deed  of  trust  made  by  William 
O'Neale,  November  12,  1820,  to  William  A. 
Bradley,  cashier  of  the  Bank  of  Washington, 
to  secure  a  debt  to  that  bank.  On  the  81st  of 
December,  1830,  one  Evans,  as  guardian  of 
Margaret  R.  Timberlake,  a  minor  child,  at  the 
request  of  the  father  of  his  ward,  paid  the  bank 
the  amount  of  its  claim,  using  therefor  the 
moneys  he  had  in  hand  as  guardian.  The  note 
which  evidenced  the  debt  was  assigned  to  him 
in  proper  form,  and  from  that  time  he  was  al- 
lowed to  collect  the  rents  of  the  property  cov- 
ered by  the  trust-deed.  The  amount  he  paid 
was  $1,072.41,  which,  it  is  conceded,  was  the 
actual  sum  then  due  the  bank.  His  guardian- 
ship terminated  in  July,  1848.  He  then  settled 
his  accounts  with  the  proper  court  and  filed  in 
court  the  note  he  had  got  from  the  bank.  After 
that,  in  1845,  proceedings  were  instituted  un- 
der the  trust-deed  to  sell  the  property  to  pay  the 
balance  due  on  the  debt.  At  the  sale  the  plaint- 
iffs in  error  claim  to  have  become  purchasers 
and  to  have  acquired  title  under  which  they 
took  the  possession  they  now  hold. 

On  the  trial  it  became  a  material  question 
whether  the  debt  secured  by  the  trust-deed  had 
been  paid  before  the  attempted  sale.  The  evi- 
dence was  that  the  guardian,  between  the  time 
he  got  the  note  and  the  time  he  went  out  of 
office,  had  collected  only  about  $600  of  rents. 
These  were  credited  by  him  in  his  accounts 
with  his  ward,  but  there  was  nowhere  in  the 
testimony  anything  tending  to  show  that  any  i  io91 
other  person,  representing  the  owners  of  the 
debt,  ever  had  the  possession  of  the  property  or 
had  ever  actually  collected  any  more  of  the 
rents.  The  rights  of  the  parties  at  the  trial  in 
reference  to  this  part  of  the  case,  so  far  as  the 
record  shows,  were  predicated  upon  the  actual 
collection  of  rents,  and  not  upon  the  value  of 
the  use  and  occupation  of  the  property,  while 
the  creditor  assumed  the  right  to  collect  the 
rents  as  they  accrued  and  appropriate  them  to 
the  discharge  of  the  debt. 

Such  being  the  condition  of  the  evidence  on 
this  branch  of  the  case,  all  of  which  was  em- 
bodied in  the  bill  of  exceptions,  the  court 
charged  the  jury  as  follows: 

"  If  the  jury  find  from  the  evidence,  that 
William  O'Neale  died  on  October  24th,  1887, 
having,  by  his  last  will  and  .testament  and  the 


ley  v.  Farquar,  2  Blackf .,  61 ;  Harter  v.  Seaman,  3 
Blackf.,  27;  Mcintosh  v.  Smith,  2  La.  Ann.,  756; 
Welch  v.  Welch,  9  Kich.  (L.),  133 ;  Miller  v.  Mabon, 
6  Iowa,  456:  H»gh  v.  Johnson,  28  Wis.,  72;  Evans  v. 
Foes,  49  N.  k.,  497. 

Consent  of  parties  is  presumed,  where  the  party 
does  not  object,  when  the  order  is  made.  Douglass  v. 
Tousey,  2  Wend.,  362  ;  8.  C,  20  Am.  Dec.  618. 

In  most  cases  in  New  Yoi  k,  the  direction  to  bring 
in  a  sealed  verdict  is  given  by  consent  of  parties. 
Green  v.  Bliss,  12  How.  Pr.,  431. 

Court  ii  not  authorized,  by  consent  of  parties  to 
■sealed  verdict,  to  receive  an  unsigned  sealed  verdict 
.n  the  absence  of  the  Jury.  Sage  v.  Brown,  34  Ind., 
464. 

The  direction  for  sealed  verdict  does  not  dispense 
with  attendance  of  the  Jury,  nor  can  a  sealed  ver- 

Sec  14  Otto. 


diet  be  recorded  If,  on  opening  it,  any  of  the  Jury 
dissent.  Martin  v.  MorelockT  32  111.,  485:  Root  v. 
Sherwood,  6  Johns.,  68 ;  Rigg  v.  Cook,  4  Glim.,  836. 

Where  a  Judge,  upon  consent  of  parties,  after  ad- 
journment, orders  that  the  Jury  who  have  agreed, 
seal  their  verdict  and  separate,  this  alone  Is  no 
ground  for  a  new  trial.  Farm  lee  v.  Sloan,  37  Ind., 
469 ;  Lucas  v.  Marine,  40  Ind.,  289. 

The  Jury  may  retire  and  perfect  the  form  of  sealed 
verdict.  Mcintosh  v.  Smith,  2  La.  Ann  756;  High 
v.  Johnson,  28  Wis.,  72. 

Where  a  Jury  have  sealed  their  verdict  and  sepa- 
rated, without  authority  of  court,  V.  has  been  sus- 
tained, if  there  was  no  cause  to  suspect  any  tamper- 
ing with  or  misconduct  of  the  Jury.  Evans  v.  Foes, 
49  N.  H.,  490 ;  Cook  v.  Walters,  4  Iowa,  72:  Sutllff  v. 
Gilbert,  8  Ohio,  405 ;  Hetoer  v. Van  Dyke,  27  Iowa#». 
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codicil  thereto,  disposed  of  his  estate  as  set  out 
in  the  paper  hereunto  annexed  and  marked  A, 
and  that  after  his  death,  and  down  to  Decem- 
ber 31.  1839,  the  said  Rhoda  O'Neale  collected 
the  rents  and  profits  of  the  two  brick  houses 
mentioned  in  the  said  codicil  and  was  in  pos- 
session of  the  same  under  color  of  authority 
derived  from  the  said  last  will  and  testament; 
that  on  the  day  and  year  Inst  aforesaid  the  last 
renewal  of  the  note  mentioned  in  the  deed  of 
trust  executed  by  the  said  William  O'Neale  was 
in  part  unpaid  and  outstanding  in  the  hands  of 
the  Bank  of  Washington,  mentioned  in  the 
said  deed  of  trust;  that  on  that  date  one  French 
8.  Evans,  while  guardian  of  one  Miss  Margaret 
R.  Timberlake,  then  eleven  years  of  age,  and 
daughter,  by  a  former  husband,  of  the  said  Mrs. 
Margaret  L.  Eaton,  mentioned  in  the  said  last 
will  and  testament,  from  and  with  the  means 
of  his  said  ward  paid  unto  the  said  bank  the 
whole  amount  then  due  on  the  said  note,  and 
the  same,  with  the  security  created  by  the  said 
deed  of  trust,  caused  to  be  assigned  to  himself 
as  such  guardian;  and  if  the  jury  further  find 
that  thereafter  and  between  the  said  81st  day 
of  December,  1889,  and  the  29th  day  of  July, 
1843,  the  said  Evans,  as  guardian  aforesaid,  of 
the  rents  and  profits  of  the  estate  so  as  aforesaid 
disposed  of  by  the  said  last  will  and  testament, 
and  with  the  consent  of  the  said  Rhoda  O'Neale, 
made  collections  from  time  to  time,  and  applied 
them  to  the  said  note,  until  the  same,  both  as 
lim  t0  principal  and  interest,  was  fully  paid,  and 
J  that  on  the  said  29th  day  of  July,  1848,  the  said 
Evans,  in  the  orphans'  court  of  this  district, 
closed  his  account  as  such  guardian,  then  the 
jury  are  instructed,  as  matter  of  law,  that  the 
saia  note,  on  or  before  the  29th  day  of  July, 
1848,  became  extinguished,  and  that  no  valid 
sale  could  be  made  of  the  property  in  question 
under  the  said  deed  of  trust,  in  the  year  1846. 

If  the  jury  find  that  the  note  in  question  was 
paid  on  or  before  July  29,  1848,  or  at  any  time 
prior  to  1846,  out  of  the  proceeds  or  income  of 
the  estate  of  William  O'Neale,  deceased,  under 
the  direction  or  consent  of  his  widow,  the  deed 
of  trust  became  thereby  extinguished." 

Inasmuch  as  the  evidence  did  not  too  to 
show  that  more  than  about  $600  had  been  act- 
ually collected  from  the  rents  by  Evans  or  any 
other  person  for  the  account  of  the  holder  of 
the  note,  we  cannot  but  think  this  charge  was 
misleading.  It  assumed  that  the  jury  might 
find  that  full  payment  had  been  made  in  that 
way,  when  there  was  no  evidence  whatever  to 
support  such  a  verdict.  It  is  possible  that  the 
guardian,  or  some  other  person  who  for  the 
time  being  properly  represented  the  ward,  while 
permitted  to  collect  the  rents,  ought  to  have 
collected  more,  and  was  on  that  account  charge- 
able with  more  than  he  actually  got,  or  that  the 
debt  had  been  otherwise  paid,  but  that  was  not 
the  question  submitted  to  the  jury.  Under 
the  instructions,  the  jury  were  to  inquire  only 
whether  there  had  been  a  satisfaction  of  the  debt 
through  actuc!  collection  of  rents. 

As  this  leads  to  a  reversal  of  the  judgment, 
we  deem  it  unnecessary  to  consider  any  of  the 
other  errors  assigned,  and  especially  whether 
the  instruction  requested  by  the  defendants  was 
properly  modified.  The  same  questions  may 
not  arise  on  a  second  trial. 

The  judgment  it  reverted  and  the  etwee  re- 
lit 


manded,  with  directions  to  grant  a  new  trial  and 

proceed  accordingly. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  V.  8. 


FRANCIS  H.  BARTON,  Plffin  Err., 

e. 

JOHN  S.  BARBOUR,  Receiver  of  Washing- 
ton City,  Virginia  Midland  and  Grxat 
Southern  Railroad  Company. 

(See  S.  C,  14  Otto,  125-141.) 

Suit  against  receiver — liability  for  negligence — 
direction  of  court — trial  by  jury — receiver's- 
authority  to  repair— suit  in  another  State. 

*1.  The  general  rule, that  a  receiver  cannot  be  sued 
without  leave  of  the  court  by  which  he  was  appoint- 
ed, applies  to  suite  brought  against  him  to  recover  a 
money  demand  or  damages,  as  well  as  to  those,  the 
object  of  which  is  to  take  from  his  possession  prop- 
erty which  he  is  holding  by  order  of  the  court. 

2.  The  fact  that  a  receiver  is  in  possession  of  a  rail- 
road%and  ls,by  the  order  of  court,  engaged  in  the  bus- 
iness of  a  common  carrier  thereon,  does  not  take  his 
case  out  of  the  rule  that  he  is  only  answerable  to  the 
court  by  which  he  was  appointed,  and  cannot  bt 
sued  without  its  leave. 

a.  No  suit  can  be  maintained  against  the  receiver 
of  a  railroad  who  is,  by  order  of  court,  conducting 
the  business  of  a  common  carrier  thereon,  for  in- 
Jury  to  persons  or  property  caused  by  his  negligence 
or  that  of  his  servants  without  leave  of  the  court  by 
which  he  was  appointed. 

4.  The  trial,  by  a  court  of  equity,  according  to  its 
own  course  and  practice,  of  issues  of  fact  growing 
out  of  the  administration  of  trust  property  in  its 
possession,  does  not  Impair  the  constitutional  right 
of  trial  by  Jury. 

5.  If  the  adjustment  of  a  demand  against  the  re- 
ceiver involves  any  dispute  in  regard  to  the  facte 
on  which  his  liability  depends,  or  in  regard  to  the 
amount  of  the  damages  sustained,  a  court  of  equity 
in  a  proper  case.in  the  exercise  of  its  legal  discretion, 
either  of  its  own  motion  or  on  the  demand  of  the 
party  injured,  may  allow  him  to  sue  the  receiver  in 
a  court  of  law  or  direct  the  trial  of  a  feigned  issue  to 
settle  the  contested  facta. 

0,  A  court  of  equity  may,  in  its  discretion,  in  view 
both  of  the  public  and  private  interests  involved, 
authorise  its  receiver  of  the  road  and  other  proper- 
ty of  a  railroad  company  to  keep  the  same  in  repair, 
and  to  manage  and  use  It  in  the  ordinary  way  until 
it  can  be  sold  to  the  best  advantage  of  all  interested 
therein. 

7.  When  the  court  of  one  State  has  a  railroad  or 
other  property  in  its  possession  for  administration, 
as  trust  assets,  and  has  appointed  a  receiver  to  aid 
it  in  the  performance  of  its  duty  by  carrying  on  the 
business  to  which  the  property  is  adapted,  until  such 
time  as  it  can  be  sold  with  due  regard  to  the  rights 
of  all  persons  interested  therein ;  a  court  of  anoth- 
er State  has  not  Jurisdiction,  without  leave  of  the 
court  by  which  the  receiver  was  appointed,  to  enter- 
tain a  suit  against  him  for  a  cause  of  action  arising 
in  the  8tate  In  which  he  was  appointed,  and  in  which 
the  property  in  his  possession  is  situated,  based  on 
his  negligence  or  that  of  his  servants  in  the  perform- 
ance of  their  duty  In  respect  of  such  property. 

[No.  56.] 

Argued  Oct.  26, 26, 1881.  Decided  Not.  14, 1881. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  case  is  stated  by  the  court. 
Mr.  8.  8.  Henkle.  for  plaintiff  in  error : 
The  sole  question  in  the  case  is,  whether, 
without  leave  of  the  court  appointing  him,  first 

•Head  notes  by  Mr.  Justice  Woods. 
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Nora, — Powers  and  duties  of  rtestrtrt.  See,  note  to 
v.  Gray,  88  U.  8^  XXL,  447. 
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had,  the  defendant  might  be  sued  in  this  dis- 
trict for  an  injury  to  another  occasioned  by  his 
own  negligence  while  operating  the  road. 

It  is  broadly  laid  down  by  High.on  Receivers, 
section  254,  that  it  is  in  all  cases  necessary  that 
a  person  desiring  to  bring  suit  against  a  receiver, 
should  first  obtain  leave  of  the  court  appointing 
him.  Numerous  authorities,  English  and  Amer- 
ican, are  cited,  but  they  are  all  cases  in  which 
either  application  for  leave  to  sue  is  made,  or 
applications  for  in  junction  to  restrain  such  suits 
commenced  without  leave. 

Sometimes  the  leave  to  sue  has  been  granted 
and  sometimes  withheld  ;  and  in  most  of  the 
cases  where  application  was  made  to  restrain 
suits  commenced  without  leave,  the  injunction 
has  been  allowed.  They  are,  I  believe,  all  cases 
affecting  the  property  in  the  possession  of  the 
receiver. 

As  in,  Tink  v.  Bundle,  10  Beav.,  818;  In  the 
Matter  of  Prercese,  8  Irish  (Eq.);  Parr  v.  Bell, 
9  Irish  (Eq.).  55. 

In  the  same  section,  254,  of  High,  it  is  said 
that  when  an  action  is  instituted  against  a  re- 
ceiver without  leave,  the  plaintiff  is  in  contempt, 
and  will  be  punished. 

De  Qroot  v.  Jay,  80  Barb.,  488;  8.0. ,  0  Abb. 
Pr.,  864;  Taylor  v.  Baldwin,  14  Abb.  Pr.,  166. 

It  is  not,  in  either  of  these  cases,  intimated 
that  the  want  of  leave  goes  to  the  jurisdiction 
of  the  court  in  which  the  suit  is  brought 

The  case  of  Angel  v.  Smith,  9  Ves.,  885,  de- 
cided by  Lord  Eldon,  is  the  English  case  most 
frequently  cited. 

The  Chancellor  does  not  intimate,  nor  had  it 
occurred  to  the  counsel  for  the  receiver, that  the 
want  of  antecedent  leave  from  the  Chancellor 
might  be  pleaded  to  the  jurisdiction  of  the  law 
court. 

The  English  cases  all  hold,  that  where  the 
possession  of  the  receiver  is  sought  to  be  dis- 
turbed, application  ought  to  be  made  to  the 
Chancellor  for  leave  to  bring  the  suit  or  make 
the  levy  or  distress,  or  to  ask  permission  to  come 
in  and  be  examined  pro  ir.tereste  tuo  ;  and  if 
such  a  suit  be  brought, or  other  attempt  be  made 
to  interfere  with  the  possession  of  the  receiver, 
the  offending  party  may  have  his  action  or  other 
proceeding  restrained,  and  he  is  liable  to  be  pun- 
ished for  contempt  by  the  Chancellor. 

Bryan  v.  Cormiek,  1  Cox  (Ch.),  422;  Anon., 
6  Ves.,  287;  Angel  v.  Smith,  9  Ves., 885;  Brooke 
v.  Greathead,  1  Jac.  &  W.,  176;  Aston  v.  Heron, 
2  Myl.  &  K.,  890. 

In  all  the  English  cases  in  which  it  was  nec- 
essary to  obtain  the  leave  of  the  Chancellor,  the 
direct  object  of  the  action  in  the  other  proceed- 
ing was  to  devest  the  receiver  of  his  possession 
of  the  property,  and  I  think  I  may  safely  say 
that  no  English  case  can  be  found,  where  it  was 
held  that  the  failure  to  obtain  leave  of  the  Chan- 
cellor to  bring  a  suit  in  a  law  court  against  a  re- 
ceiver, might  be  pleaded  to  the  jurisdiction  of 
the  latter  court. 

It  seems  to  me  quite  apparent  that  the  grant- 
ing or  withholding  of  permission  by  the  Chan- 
cellor, could  in  nowise  affect  the  jurisdiction  of 
the  law  court. 

Receivers  are  under  the  protection  of  the  court 
appointing  them  •  but  this  protection  is  only 
granted  or  refused  on  their  own  application  by 
the  court  appointing  them,  in  its  discretion,  de- 
pending upon  the  circumstances  of  each  case, 
See  14  Otto. 


Camp  v.  Barney,  4  Hun,  878;  Blumenthal  v. 
Brainerd,  88  Vt.,  402;  Paige  v.  Smith,  99  Mass., 
895;  Allen  v.  R.  B.  Co.,  42  la.,  688. 

It  cannot  be  possible  that  the  jurisdiction  of 
one  court  depends  upon  the  exercise  of  the  dis- 
cretion of  another  distinct  and  independent 
court  in  granting  or  withholding  leave  to  the 
plaintiff  to  bring  the  suit,  or  where  he  has 
brought  it  without  leave,  in  granting  or  with- 
holding leave  to  prosecute  it  to  judgment. 

I  now  invite  the  attention  of  the  court  to  the 
late  decisions  in  the  state  courts,  touching  the 
question  of  jurisdiction: 

Camp  v.  Barney,  4  Hun,  873,  \*as  an  action 
at  law  against  the  Receiver  of  the  Buffalo,  Corn- 
ing &  Pittsburgh  R.  R.  Co.,  appointed  by  the 
United  States  District  Court  in  a  proceeding  in 
bankruptcy.  The  action  was  to  recover  dam- 
ages for  a  personal  injury  to  a  passenger  upon 
said  road  while  it  was  being  operated  bv  the  de- 
fendant. The  reasoning  of  the  court  fs,  that  a 
receiver  may  apply  to  the  court  which  appoint- 
ed him  for  protection  against  the  action,  but  if 
he  does  not.he  will  be  presumed  to  have  waived 
it,  and  the  action  may  proceed  against  him  at 

See,  Sprague  v.  Smith,  29  Vt.,  421;  Blumen- 
thal v.  Brainerd,  88  Vt.,  402  ;  Paige  v.  Smith, 
99  Mass.,  895;  Kinney  v.  Crocker ,  18  Wis.,  80; 
Allen  v.  B.  B.  Co.,  42  la.,  683  ;  Meara  v.  Hot- 
brook  20  Ohio  St.,  187  ;  -Potter  v.  Bunnell,  20 
Ohio  St.,  150. 

The  authorities  show  that  the  bringing  of  an 
action  at  law  against  a  receiver  without  the 
leave  of  the  court  appointing  him,  in  another 
and  independent  court,  has  never  either  in  the 
English  or  the  American  state  courts,  been  held 
to  be  pleadable  to  the  jurisdiction  of  the  law- 
court.  But  by  the  uniform  usage  and  practice 
of  those  courts,  the  receiver  has  been  under  the 
protection  of  the  court  whose  officer  he  is,  to  be 
invoked  only  on  his  own  application:  that  in 
England  no  receiver  ever  set  up  such  a  defense 
in  a  law  court;  and  never  in  an  American  state 
court  has  such  a  defense  been  sustained ;  and  in 
most  of  the  cases  the  direct  object  of  the  action 
was  to  dispossess  the  receiver. 

Mr.  Linden  Kent,  for  defendant  in  error: 

Every  suit  against  a  receiver  as  such,  is  a 
proceeding  set  on  foot  to  reach  the  assets  or 
properties  in  his  hands,  and  hence  in  the  hand* 
or  possession  of  the  court,  for  the  judgment 
will  be  entered  against  him,  payable  out  of  the 
corporate  funds  in  his  hands. 

Commonwealth  v.  Bunk,  26  Pu.,  285;  Thomp- 
son v.  Scott,  4  Dill.,  508. 

A  judgment  against  a  receiver  as  such,  must 
be  satisfied  out  of  the  property  of  the  company 
in  his  hands  as  such.  Camp  v.  Barney, 4  Hun, 87 '8 

This  identical  question  is  decided  by  this 
court  in  the  case  of  Peale  v.  Phippt,  14  How., 
268;  Wiswallv.  Sampson,  14  How.,  65. 

The  only  case  cited  on  the  other  side  directly 
in  point  is  Kinney  v.  Crocker,  18  Wis.,  80, which 
in  terms,  overrules  both  WiswaU  v.  Sampson  and 
Freeman  v.  Howe,  24  How.,  450(65 U.S.,  XVI., 
749). 

The  first  branch  of  the  second  proposition, 
namely:  that  a  receiver  in  the  possession  of  and 
operating  a  railroad  is  not  exempt  from  the  or- 
dinary common  law  liabilities  of  common  car- 
riers, is  true.  The  question  at  issue  is,  as  to  the 
forum  in  which  he  is  amenable 
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It  is  argued  that  because  he  is  a  common  car- 
rier, not  only  is  the  manner  in  which  his  liabil- 
ities are  to  be  determined  involved,  but  unlike 
all  other  receivers,  in  his  case,  the  doctrine  that 
they  are  amenable -only  to  the  court  by  which 
they  are  appointed  is  inapplicable;  and  this 
doctrine  is  evolved  out  of  some  supposed  de- 
mand or  necessity  of  public  policy. 

If ,  as  is  said  in  the  brief  of  plaintiffs  counsel, 
he  contracts  with  hundreds  if  not  thousands  of 
people  daily,  and  is  answerable  to  other  courts 
in  actions  upon  these  con  tracts,  which  are  with- 
out limit,  how  is  it  possible  that  the  receiver  or 
the  property  of  the  corporation  can  be  pro- 
tected and  preserved  by  the  equity  court  ap- 
pointing the  receiver? 

The  cases  cited  by  the  plaintiffs  counsel  in 
support  of  his  theory  can  be  distinguished  and 
reconciled  in  this  view.  In  these  cases  it  was 
not  a  question  of  forum;  it  was  a  question  in- 
volving the  liabilities  of  receivers. 

Can  the  question  be  considered  as  one  of  ju- 
risdiction in  the  Supreme  Court  of  the  District 
of  Columbia? 

The  number  of  cases  cited  in  the  brief  of 
counsel  for  plaintiff,  in  support  of  the  doctrine 
maintained  by  him,  that  the  question  cannot  be 
considered  as  one  of  jurisdiction,  are  none  of 
them  cases  deciding  that  it  is  not,  but  they  are 
all  of  them  cases  in  which  the  circumstances 
prohibit  the  point  being  raised  as  such. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

This  was  a  suit  brought  by  Frances  H.  Bar* 
ton,  the  plaintiff  in  error,  against  John  S.  Bar- 
bour, the  defendant  in  error,  as  Receiver  of  the 
Washington  City,  Virginia  Midland  and  Great 
Southern  Railroad  Company. 

The  declaration  was  as  follows:  "The  plaint- 
iff ,  Francis  H.  Barton,  sues  the  defendant,  John 
S.  Barbour,  as  Receiver  of  the  Washington 
City,  Virginia  Midland  and  Great  Southern 
Railroad  Company,  a  corporation  organized  un- 
der a  law  of  the  State  of  Virginia,  and  doing 
business  and  having  an  office  in  the  District  of 
127]  Columbia,  for  that  the  defendant,  on  the  11th 
day  of  January,  1877,  was  running  and  operating 
a  railroad  through  the  State  of  Virginia,  and 
upon  said  railroad  the  defendant  was  a-common 
carrier  of  freight  and  passengers  for  hire.  That 
on  the  day  and  year  aforesaid,  the  plaintiff  was 
a  passenger  in  a  sleeping  car  upon  said  railroad 
and,  by  reason  of  a  defective  and  insufficient 
rail  upon  the  track  of  said  railroad,  the  car  in 
which  the  plaintiff  was  a  passenger  was  thrown 
from  the  track  and  turned  over  down  an  em- 
bankment, and  she  was  greatly  hurt  and  in- 
jured, and  her  bodily  health  permanently  in- 
jured; that  the  defendant  did  not  use  due  care  in 
relation  to  said  defective  rail,  and  the  injury  to 
the  plaintiff  was  occasioned  by  the  negligence 
and  carelessness  of  the  defendant,  but  the  plaint- 
iff used  due  care.  The  plaintiff  claims  $5,000 
damages." 

To  this  declaration  the  defendant  below  filed 
n  plea  to  the  jurisdiction,  in  which  he  alleged 
that  at  the  time  of  service  of  process  on  him  he 
was  the  Receiver  of  all  the  property,  rights  and 
franchises  of  said  railroad  company,  by  virtue 
of  a  decree  made  by  the  Circuit  Court  for  the 
City  of  Alexandria,  in  the  State  of  Virginia,  on 
July  18, 1876,  in  a  cause  depending  on  the  equi- 
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ty  side  of  said  court,  wherein  John  C. "Graham, 
who  sued  for  himself  and  others,  was  complain- 
ant, and  said  railroad  company  and  others  were 
defendants;  that  said  decree  authorized  him  to 
defend  all  actions  brought  against  him  as  such 
Receiver  by  the  leave  of  said  court,  and  declared 
that  he  should  not  in  any  case  incur  any  person- 
al or  individual  liability  in  conducting  the  busi- 
ness of  said  railroad,  by  reason  of  any  act  done 
by  him  or  his  servants,  he  acting  in  good  faith 
and  in  the  exercise  of  his  best  discretion;  but 
that  the  property  in  his  hands  as  such  Receiver 
should,  nevertheless,  be  chargeable  with  any 
claim  which  might  be  established  in  any  action 
brought  against  him  as  such  Receiver  under 
leave  of  the  court  first  had  and  obtained. 

The  plea  then  averred  that  the  plaintiff  had 
not  obtained  leave  of  said  court  to  bring  and 
maintain  said  suit.  Wherefore  the  defendant 
prayed  judgment  whether  the  court  could  or 
would  take  further  cognizance  of  said  action. 

The  plaintiff  filed  the  general  demurrer  to  the 
plea. 

The  court  below  gave  judgment  overruling 
the  demurrer,  and  against  the  plaintiff  for  costs.    L  **° J 
This  writ  of  error  is  prosecuted  to  reverse  that 
judgment. 

The  question  presented  by  the  record  is  the 
sufficiency  of  the  plea  to  the  jurisdiction  of  the 
court. 

The  defendant  in  error  insists  that  the  Su- 
preme Court  of  the  District  of  Columbia  had  no 
jurisdiction  to  entertain  the  suit  without  leave 
of  the  court  by  which  he  was  appointed  Re- 
ceiver. 

The  plaintiff  in  error  concedes  it  to  be  a  gen- 
eral rule  that,  before  suit  is  brought  against  a 
receiver,  leave  should  be  obtained  from  the 
court  by  which  he  was  appointed,  and  contends 
that  the  only  consequences  resulting  from  the 
prosecution  of  such  a  suit  without  leave,  is  that 
the  plaintiff  may  be  restrained  by  injunction  or 
attached  as  for  a  contempt. 

Ho  insists,  however,  Jirst,  that  the  general 
rule  requiring  leave  applies  only  to  cases  where 
the  purpose  of  the  suit  is  to  take  from  the  re- 
ceiver property  which  is  actually  in  his  posses- 
sion, placed  there  by  order  of  the  court.  We 
conceive  that  the  rule  is  not  so  limited. 

The  evident  purpose  of  a  suitor  who  brings 
his  action  against  a  receiver  without  leave,  is 
to  obtain  some  advantage  over  the  other  claim- 
ants, upon  the  assets  in  the  receiver's  hands. 
His  judgment,  if  he  recovered  one,  would  be 
against  the  defendant  in  his  capacity  as  receiver, 
and  the  execution  would  run  against  the  prop- 
erty in  bis  hands  as  such.  Halt  v.  Smith,  2 
Bing,,  156;  Camp  v.  Barmy,  4 Hun,  878;  Com. 
v.  Hunk,  26 Pa.,  285;  Tliompaon  v.  8cott,4  Dill., 
508. 

If  he  has  the  right,  in  a  distinct  suit,  to  prose- 
cute his  demand  to  judgment  without  leave  of 
the  court  appointing  the  receiver,  Be  would 
have  the  right  to  enforce  satisfaction  of  it  with- 
out leave.  By  virtue  of  his  judgment  he  could, 
unless  restrained  by  injunction,  seize  upon  the 
property  of  the  trust  or  attach  its  credits.  If 
his  judgment  were  recovered  outside  the  terri- 
torial jurisdiction  of  the  court  by  which  the  re- 
ceiver was  appointed,  be  could  do  this,  and  the 
court  which  appointed  the  receiver  and  was  ad- 
ministering the  trust  assets  would  be  impotent 
to  restrain  him.   The  effect  upon  the  property 
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of  the  trusr,  o  any  attempt  to  enforce  satisfac- 
tion of  his  judgment,  would  be  precisely  the 
same  as  if  his  sat  had  been  brought  for  the 
11291  P"7?090  °*  taking  property  from  the  possession 
*■  '  »f  the  receiver.  A  suit,  therefore,  brought  with- 
out leave  to  recover  judgment  against  a  receiver 
for  a  money  demand,  Is  virtually  a  suit,  the 
purpose  of  which  is  and  effect  of  which  may 
be,  to  take  the  property  of  the  trust  from  the 
receiver's  hands  and  apply  it  to  the  payment  of 
the  plaintiff's  claim,  without  regard  to  the 
rights  of  other  creditors  or  the  orders  of  the 
court  which  is  administering  the  trust  prop- 
erty. We  think,  therefore,  that  it  is  immate- 
rial whether  the  suit  is  brought  against  the  re- 
ceiver to  recover  specific  property  or  to  obtain 
judgment  for  a  money  demand.  In  either  case 
leave  should  be  first  obtained. 

And  it  has  been  so  held  in  effect  by  this 
court.  In  the  case  of  Wuteatt  v.  Sampson,  14 
How.,  52,  this  court  said:  "  It  has  been  argued 
that  a  sale  of  the  premises  on  execution  and 
purchase  occasioned  no  interference  with  the 
possession  of  the  receiver,  and  hence  no  con- 
tempt of  the  authority  of  the  court;  and  the 
bale,  therefore,  in  such  a  case,  should  be  up- 
held. But,  conceding  the  proceedings  did  not 
disturb  the  possession  of  the  receiver,  the  ar- 
gument does  not  meet  the  objection.  The  prop- 
erty is  a  fund  in  court  to  abide  the  result  of  the 
litigation,  and  to  be  applied  to  the  payment  of 
1'ie  judgment  creditor  who  has  filea  his  bill  to 
u-move  impediments  in  the  way  of  his  execu- 
tion. If  he  has  succeeded  in  establishing  his 
right  to  the  application  of  any  portion  of  the 
fund,  it  is  the  duty  of  the  court  to  see  that  such 
application  is  made.  And  in  order  to  effect  this, 
the  court  must  administer  it  independently  of 
any  rights  acquired  by  third  persons  pending 
the  litigation.  Otherwise  the  whole  fund  may 
have  passed  out  of  its  hands  before  the  final  de- 
cree, and  the  litigation  become  fruitless." 

So  in  Ame$  v.  Birkenhead  Docks  Trustee*,  20 
Beav'.,  882,  Lord  Romilv,  Master  of  the  Rolls, 
said  that  it  is  an  idle  distinction  that  the  rule 
forbidding  any  interference  with  property  in 
the  course  of  administration  in  the  court  of 
chancery,  only  applies  to  property  aciuaUv  in 
the  hands  of  the  receiver,  and  declared  that  it 
applied  to  debts,  rents  and  tolls,  which  the  re- 
ceiver was  appointed  to  receive. 

It  is  next  asserted  by  plaintiff  in  error  that  the 
fact  that  the  Receiver  \n  this  case  is  in  possession 
of  and  is  conducting  tre  business  of  a  railroad  as 
n  common  carrier,  takes  his  case  out  of  the  rule 
(180]  that  he  is  only  answerable  to  the  court  by  which 
he  is  appointed,  and  cannot  be  sued  without  its 
leave.  His  contention  is  that  parties  who  deal 
with  such  a  receiver,  either  as  freighters  or  pas- 
sengers upon  his  railroad,  may,  for  any  injury 
suffered,  either  in  person  or  property,  6ue  the 
receiver  without  leave  of  the  court  by  which 
lie  was  appointed. 

We  do  not  perceive  how  the  fact  that  the  Re- 
ceiver, under  the  orders  of  the  court,  is  doing 
the  business  usually  done  by  a  common  carrier, 
makes  his  case  any  exception  to  the  rule  under 
consideration.  It  was  said  by  this  court  in 
Cmedrey  v.  R.  R.  Co.,  93  U.  S.,  852  [XXIII., 
050],  that  "  The  allowance  for  goods  lost  in 
transportation,  and  for  damages  done  to  prop- 
erty whilst  the  road  was  in  the  hands  of  tne  re- 
ceiver, was  properly  made.  The  earnings  re- 
See  14  Otto. 


ceived  were  as  much  chargeable  with  such  loss 
and  damage  as  they  were  chargeable  with  the 
ordinary  expenses  oi  managing  the  road.  The 
bondholders  were  only  entitled  to  what  re- 
mained after  charges  of  this  kind,  as  well  as  the 
expenses  incurred  in  their  behalf,  were  paid." 
This  puts  claims  against  the  receiver,  in  his  ca- 
pacity as  a  common  carrier,  on  the  same  foot- 
ing precisely  as  the  salaries  of  his  subordinates, 
or  as  claims  for  labor  and  material  used  in  car- 
rying on  the  business.  If  a  passenger  .on  the 
railroad,  who  is  injured  in  person  or  property 
by  the  negligence  of  the  servants  of  the  receiver 
can,  without  leave  sue  him  to  recover  his  dam- 
ages, then  every  conductor,  engineer,  brakes- 
man or  track-band  can  also  ?ue  for  his  wages 
without  leave.  To  admit  such  a  practice  would 
be  to  allow  the  charges  and  expenses  of  the  ad- 
ministration of  a  trust  property  in  the  hands  of 
n  court  of  equity  to  be  controlled  by  other 
courts  at  the  instance  of  impatient  sui  tors,  with- 
out regard  to  the  equities  of  other  claimants, 
and  to  permit  the  trust  property  to  be  wasted 
in  the  costs  of  unnecessary  litigation. 

Such  is  not  the  course  and  practice  of  courts 
of  equity  in  administering  a  trust  estate.  The 
costs  and  expenses  of  the  trust  are  allowed  by 
the  court  upon  a  reference  to  its  own  master. 
If  the  adjustment  of  the  claim  involves  any 
dispute  in  regard  to  the  alleged  negligence  of 
the  receiver,  or  any  other  fact  upon  which  his 
liability  depends,  or  in  regard  to  the  amount  of 
the  damages  sustained  by  a  party,  the  court,  in 
a  proper  case,  in  the  exercise  of  its  legal  dis- 
cretion, either  of  its  own  motion  or  on  the  de- 
mand of  the  party  injured,  may  allow  him  to 
sue  the  receiver  in  a  court  of  law,  or  direct  the 
trial  of  a  feigned  issue  to  settle  the  contested 
facts. 

The  claim  of  the  plaintiff  in  error,  which  is 
against  the  Receiver  for  a  personal  injury  sus- 
tained by  her  while  traveling  on  the  railroad 
managed  by  him,  stands  on  precisely  the  same 
footing  as  any  of  the  expenses  incurred  in  the 
execution  of  the  trust,  and  must  be  adjusted 
and  satisfied  in  the  same  way. 

We,  therefore,  think  that  the  demand  of  the 
plaintiff  in  error  is  not  of  such  a  nature  that  it 
may  be  prosecuted  by  suit  without  leave  of  the 
court. 

The  plaintiff  in  error,  lastly,  contends  that 
want  oi  leave  to  bring  the  suit  does  not  take 
away  the  jurisdiction  of  the  court  in  which 
it  was  brought  to  hear  and  determine  it,  but 
only  subjects  the  plaintiff  to  liability  to  be  at- 
tached for  contempt,  or  to  be  enjoined  from  its 
further  prosecution.  In  other  words,  he  says 
that  leave  to  prosecute  the  suit  is  not  a  Juris- 
dictional fact,  and  that,  therefore,  the  pfea  to 
the  jurisdiction  should  not  have  been  sustained. 

Our  decision  upon  this  question  will  be  lim- 
ited to  the  facts  of  this  case,  which  are,  that  the 
Receiver  was  appointed  by  a  court  of  the  State 
of  Virginia,  and  the  property  in  course  of  ad- 
ministration was  in  that  8tate;  the  suit  was 
brought  in  a  court  of  the  District  of  Columbia, 
a  foreign  jurisdiction,  and  the  cause  of  action 
was  an  injury  received  by  plaintiff  in  the  State 
of  Virginia,  by  reason  of  the  negligence  of  the 
defendant  while  carrying  on  the  business  of  a 
railroad,  under  the  orders  of  the  court  by  which 
he  was  appointed.  No  leave  was  obtained  to 
bring  the  suit  and  it  does  not.  appear  that  any 
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application  was  made,  either  to  the  Receiver  or 
to  the  court  by  which  he  was  appointed,  to  al- 
low and  pay  the  demand  of  the  plaintiff  in  error. 

Upon  these  facts  we  are  of  opinion  that  the 
Supreme  Court  of  the  District  of  Columbia  had 
no  jurisdiction  to  entertain  a  suit. 

Ihis  point  has  been  substantially  settled  by 
this  court  in  the  case  of  Peale  v.  Phipps,  14 
How.,  868. 

In  that  case  it  appeared  that,  under  a  law  of 
132]  the  State  of  Mississippi,  by  the  decree  of  the 
Circuit  Court  of  Adams  County  in  that  State, 
the  charter  of  the  Agricultural  Bank  at  Natchez 
was  declared  forfeited  and  the  corporation  dis- 
solved, and  Peale,  the  plaintiff  in  error,  ap- 
pointed trustee  and  assignee  of  its  assets,  and 
was  the  sole  legal  representative  of  the  corpo- 
ration; that  he  became  legally  liable  to  the  cred- 
itors of  the  bank  to  the  extent  of  the  assets,  and 
that  he  had  assets  in  his  possession  sufficient  to 
pay  nil  the  debts  of  the  corporation.  The  de- 
fendants in  error  claimed  that  there  was  due 
them  from  the  bank  a  large  sum  of  money  on 
account  of  mesne  profits,  etc.,  of  certain  real  es- 
tate in  Natchez,  from  which  they  had  been  un- 
lawfully expelled  by  the  bank,  and  the  posses- 
sion of  which  they  had  recovered  from  the  bank 
in  an  action  of  ejectment.  The  defendants  in 
error  presented  their  claim  to  Peale,  the  re- 
ceiver, for  allowance  as  a  valid  claim  against 
the  bank,  who  refused  to  admit  or  allow  it,  or, 
any  part  of  it. 

Thereupon  the  defendant  in  error  brought 
suit  against  Peale  in  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Louisiana,  to 
recover  said  mesne  profits,  and  effected  service 
upon  him  in  that  district.  Peale,  among  other 
defenses,  filed  an  exception,  in  which  he  denied 
the  jurisdiction  of  the  court.  This  was  over- 
ruled and  judgment  was  rendered  against  him 
for  $20,058,  to  be  satisfied  out  of  the  assets  of 
the  bank  in  the  hands  of  Peale  as  trustee.  The 
case  having  been  brought  on  error  to  this  court, 
the  judgment  was  reversed.  The  court,  Chief 
Justice  Taney  delivering  its  opinion,  said:  "As 
we  think  this  exception,"  the  one  just  men- 
tioned, "  decisive  against  the  jurisdiction  of  the 
Circuit  Court  of  Louisiana,  it  is  unnecessary  to 
set  out  the  other  exceptions.  We  see  no  ground 
upon  which  the  jurisdiction  of  the  court  can  be 
sustained.  The  plaintiff  in  error  held  the  assets 
of  the  bank  as  the  agent  and  receiver  of  the 
court  of  Adams  County  and  subject  to  its  order 
and  was  not  authorized  to  dispose  of.  any  assets 
or  pay  any  debts  due  from  the  bank,  except  by 
order  of  the  court.  He  had  given  bond  for  the 
performance  of  his  duty  and  would  be  liable  to 
an  action  if  he  paid  any  claim  without  the  au- 
thority of  the  court  from  which  he  received  his 
appointment  and  to  which  he  was  accountable. 
The  property  in  legal  contemplation  was  in  the 
custody  of  the  court  of  which  he  was  an  officer 
133]  and  had  been  placed  there  by  the  laws  of  Mis- 
sissippi. And  while  it  thus  remained  in  the  cus- 
tody and  possession  of  that  court,  awaiting  its 
order  and  decision,  no  other  court  had  a  right 
to  interfere  with  it  and  wrest  it  from  the  hands 
of  its  agent  and  thereby  put  it  out  of  his  power 
to  perform  his  duty."  And  the  court  declared 
that  the  facts  stated  in  the  petition  showed 
"  that  the  Circuit  Court  of  Louisiana  had  no  ju- 
risdiction "  of  the  case. 

That  case  differs  from  the  one  now  under  con- 
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sideration  only  in  this:  that  it  was  a  suit  to  re- 
cover a  judgment  against  the  trustee  and  re- 
ceiver upon  a  demand  due  from  the  bank  be- 
fore his  appointment,  while  the  present  case 
seeks  to  establish  a  demand  against  the  Receiver 
for  a  claim  which,  according  to  the  decision  of 
this  court,  Cowdrey  v.  R.  R.  Co.,  supra,  forms 
a  part  of  the  charges  and  expenses  of  executing 
that  trust.  Such  charges  are  specially  subject 
to  the  control  and  allowance  of  the  court  which 
is  administering  the  trust  property. 

We  think,  therefore,  that  the  case  just  cited 
is  decisive  of  this. 

The  argument  is  much  pressed  thai,  by  leav- 
ing all  questions  relating  to  the  liability  of  re- 
ceivers in  the  hands  of  the  court  appointing 
them,  persons  having  claims  against  the  insolv- 
ent corporation  or  against  the  receiver  will  be 
deprived  of  a  trial  by  jury.  This,  it  is  said,  is 
depriving  a  party  of  a  constitutional  right.  To 
support  this  view  the  following  cases  are  cited: 
Polys  v.  Jewett,  New  Jersey  Court  of  Error  and 
Appeals.[191  Am.  L.Reg.(N.S.),8ep.,  1880, 653; 
Kinney  v.  Crocker,  18  Wis.,  74;  Alien  v.  R.  R. 
Co.,  42  Iowa,  688. 

But  those  who  use  this  argument  lose  sight  of 
the  fundamental  principle  that  the  right  of  trial 
by  jury,  considered  as  an  absolute  right,  docs 
not  extend  to  cases  of  equity  jurisdiction.  If 
it  be  conceded  or  clearly  shown  that  a  case  be- 
longs to  this  class,  the  trial  of  questions  involved 
in  it  belongs  to  the  court  itself,  no  matter  what 
may  be  its  importance  or  complexity. 

Thus,  upon  a  bill  filed  for  an  injunction  to 
restrain  the  infringement  of,  letters  patent,  and 
for  an  account  of  profits  for  past  infringement, 
it  is  now  the  constant  practice  of  courts  of  eq- 
uity to  try  without  a  jury  issues  of  fact  relat- 1134] 
ing  to  the  title  of  the  patentee,  involving  ques- 
tions of  the  novelty,  utility,  prior  public  use, 
abandonment  and  assignment  of  the  invention 
patented.  The  jurisdiction  of  a  court  of  equity 
to  try  such  issues  according  to  its  own  course  of 
practice  is  too  well  settled  to  be  shaken.  Rub- 
ber Co.  v.  Goodyear,  9  Wall.,  788  176  U.  S., 
XIX.,  5661;  CawoodPat.,  94 U.  S.,  695  [XXIV.. 
2381;  Marsli  v.  Seymour,  97  U.  S.,  848  [XXIV.. 
963]. 

So,  in  cases  of  bankruptcy,  many  incidental 
questions  arise  in  the  course  of  administering 
the  bankrupt  estate,  which  would  ordinarily  be 
pure  cases  at  law,  and  in  respect  of  their  facts 
triable  by  jury;  but,  as  belonging  to  the  bank- 
ruptcy proceedings,  they  become  cases  over 
which  the  bankruptcy  court,  which  acts  as  a 
court  of  equity,  exercises  exclusive  control. 
Thus  a  claim  of  debt  or  damages  against  the 
bankrupt  is  investigated  by  chancery  methods. 
The  bankruptcy  court  may  and,  in  cases  pecul- 
iarly requiring  such  a  course,  will  direct  an  ac- 
tion or  an  issue  at  law  to  aid  it  in  arriving  at  a 
right  conclusion.  But  this  rests  in  its  sound 
discretion.  True,  if  one  claims  that  the  assignee 
has  wrongfully  taken  possession  of  his  property 
as  property  of  the  bankrupt,  he  is  entitled  to 
sue  him  in  his  private  capacity  as  a  wrong-doer 
in  an  action  at  law  for  its  recovery. 

Very  analogous  to  the  case  of  an  assignee  in 
bankruptcy  is  that  of  a  receiver  of  an  insolvent 
railroad  company  or  other  corporation.  Claims 
against  the  company  must  be  presented  in  due 
course,  as  the  court  having  charge  of  the  case 
may  direct   But  if  the  receiver  by  mistake  or 
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wrongfully  takes  possession  of  property  be- 
longing to  another,  such  person  may  bring  suit 
therefor  against  him  personally  as  a  matter  of 
right ;  for,  in  such  case,  the  receiver  would  be 
acting  ultra  vires.    Parker  v.  Browning,  8 
Paige,  888;  Paige  v.  Smith,  99  Mass.,  896; 
I  litis  v.  Parker,  111  Mass.,  608.  So  far  the  case 
seems  p.ain.  But  if  claims  arise  against  the  re- 
ceiver as  such,  whilst  acting  under  the  powers 
conferred  on  him,  whether  for  labor  performed, 
for  supplies  and  materials  furnished,  or  for  in- 
jury to  persons  or  property,  then  a  question  of 
some  difficulty  arises  as  to  the  primer  mode  of 
obtaining  satisfaction  and  redress.  The  new  and 
changed  condition  of  things  which  is  presented 
by  the  insolvency  of  such  an  institution  as  a 
1 130  J  railroad  company,  has  rendered  necessary  the 
exercise  of  large  and  modified  forms  of  control 
over  its  property  by  the  courts  charged  with  the 
settlement  of  its  affairs  and  the  disposition  of 
its  assets.   Two  very  different  courses  of  pro- 
ceeding are  presented  for  adoption.  One  is  the 
old  method,  usually  applied  to  banking,  insur- 
ance and  manufacturing  corporations,  of  shut- 
ting down  and  stopping  by  injunction  all  op- 
erations and  proceedings,  taking  possession  of 
the  property  m  the  condition  it  is  found  at  the 
instant  of  stoppage,  and  selling  it  for  what  it 
will  fetch  at  auction.   The  other  is  to  give  the 
receiver  power  to  continue  the  ordinary  opera- 
tions of  the  corporation,  to  run  trains  of  cars, 
to  keep  the  tracks,  bridges  and  other  property 
in  repair,  so  as  to  save  them  from  destruction 
and,  as  soon  as  the  interest  of  all  parties  having 
any  title  to  or  claim  upon  the  corpus  of  the  es- 
tate will  allow,  to  dispose  of  it  to  the  best  ad- 
vantage for  all,  having  due  regard  to  the  rights 
of  those  who  have  priority  of  claim. 

It  is  evident  that  the  first  method  would 
often  be  highly  injurious  and  would  result  in  a 
total  sacrifice  of  the  property.  Besides,  the  ces- 
sation of  business  for  a  day  would  be  a  public 
injury.  A  railroad  is  authorized  to  be  con- 
structed more  for  the  public  good  to  be  sub- 
served, than  for  private  gain.  As  a  highway  for 
public  transportation,  it  is  a  matter  of  public 
concern,  and  its  construction  and  management 
belong  primarily  to  the  commonwealth,  and 
are  only  put  into  private  hands  to  subserve  the 
public  convenience  and  economy.  But  the 
public  retain  rights  of  vast  consequence  in  the 
road  and  its  appendages,  which  neither  tho 
company  nor  any  creditor  or  mortgagee  can  in- 
terfere with.  They  take  their  rights  subject  to 
the  rights  of  the  public,  and  ^ust  be  content  to 
enjoy  them  in  subordination  thereto.  It  is, 
therefore,  a  matter  of  public  right  by  which  the 
courts,  when  they  take  possession  of  the  prop- 
erty, authorize  the  receiver  or  other  officer  m 
whose  charge  it  is  placed  to  carry  on  in  the 
usual  way  those  active  operations  for  which  it 
was  designed  and  constructed,  so  that  the  pub- 
lic may  not  receive  detriment  by  the  non-user 
of  the  franchises.  And  in  most  cases  the  cred- 
.  itors  cannot  complain,  because  their  interest,  as 
1 1S«1  well  as  those  of  the  public,  is  promoted  by  pre- 
venting the  property  from  being  sacrificed  at  an 
untimely  sale,  and  protecting  the  franchises 
from  forfeiture  for  non-user. 

As  a  choice,  then,  of  least  evil,  if  not  of  the 
most  positive  good  (but  generally  of  the  latter 
also),  it  has  come  to  be  settled  law  that  a  court 
of  equity  may  an*  in  nio&t  cases  ought  to  au- 
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thorize  its  receiver  of  railroad  property  to  keep 
it  in  repair,  and  to  manage  ana  useitfn  the  or- 
dinary way  until  it  can  be  sold  to  the  best  ad- 
vantage of  all  interested.  The  power  of  the 
court  to  do  this  was  expressly  recognized  in  the 
case  of  Wallace  v.  Loomts,  97  U.  8.,  148 
[XXIV.,  895]. 

But  here  arises  a  dilemma.  If  the  receiver  is 
to  be  suable  as  a  private  proprietor  of  the  rail- 
road would  be,  or  as  the  company  itself  whilst 
carrying  on  the  business  of  the  railroad  was,  it 
would  become  impossible  for  the  court  to  dis- 
charge its  duty  to  preserve  the  property  and 
distribute  its  proceeds  among  those  entitled  to 
it  according  to  their  equities  and  priorities.  It 
has,  therefore,  been  found  necessary,  and  has 
become  a  common  practice  for  a  court  of 
equity,  in  its  decree  appointing  a  receiver  of  a 
railroad  property,  to  provide  that  he  shall  not 
be  liable  to  suit  unless  leave  is  first  obtained  of 
the  court  by  which  he  was  appointed. 

If  the  court  below  had  entertained  jurisdic- 
tion of  this  suit,  it  would  have  been  an  attempt 
on  its  part  to  adjust  charges  and  expenses  inci- 
dent to  the  administration  by  the  court  of 
another  jurisdiction  of  trust  property  in  its  pos- 
session, and  to  enforce  the  payment  of  such 
charges  and  expenses  out  of  the  trust  property 
without  the  leave  of  the  court  which  was  ad- 
ministering it,  and  without  consideration  of  the 
rights  and  equities  of  other  claimants  to  the 
fund.  It  would  have  been  an  usurpation  of  the 
powers  and  duties  which  belonged  exclusively 
to  another  court,  and  it  would  have  made  im- 
possible of  performance  the  duty  of  that  court 
to  distribute  the  trust  assets  to  creditors  equita- 
bly and  according  to  their  respective  priorities. 

We,  therefore,  declare  it  as  our  opinion  that 
when  the  court  of  one  State  has  a  railroad  or 
other  property  in  its  possession  for  administra- 
tion as  trust  assets,  and  has  appointed  a  re- 
ceiver to  aid  it  in  the  performance  of  its  duty 
by  carrying  on  the  business  to  which  the  prop- 
erty is  adapted,  until  such  time  as  it  can  be  sold, 
with  due  regard  to  the  rights  of  all  persons  in- 
terested therein,  a  court  of  another  State  has 
not  jurisdiction,  without  leave  of  the  court  by 
which  the  receiver  was  appointed,  to  entertain 
a  suit  against  him  for  a  cause  of  action  arising 
in  the  State  in  which  he  was  appointed  and  in 
which  the  property  in  his  possession  is  situated, 
.based  on  his  negligence  or  that  of  his  servants 
in  the  performance  of  their  duty  in  respect  of 
such  property. 

It  follows  from  these  views  that  the  Judgment  of 
the  Supreme  Court  of  the  District  of  Wumbta 
must  be  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Mr.  Justice  Miller,  dissenting: 
The  rapid  absorption  of  the  business  of  the 
country  of  every  character  by  legally  authorized 
corporations,  while  productive  of  much  good  to 
the  public,  is  beginning  also  to  develop  many 
evils.  Not  the  least  of  these  evils  arise  from 
the  failure  of  the  corporations  to  pay  their 
debts  and  perform  the  duties  which  by  the 
terms  of  their  organization  they  have  assumed. 
One  of  the  most  efficient  remedies  for  the  fail- 
ure to  pay  debts,  when  it  arises  from  the  ina- 
bility of  tr-  corporation  to  do  so,  is  to  place  the 
corporation  m  the  hands  of  a  receiver,  that  ita 
affairs  may  be  wound  up,  its  debts  paid  and,  if 
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anything  remains,  it  may  be  distributed  among 
its  stockholders.  Of  the  beneficial  operation  of 
this  mode  of  closing  out  an  insolvent  corpora- 
tion there  can  be  little  doubt,  and  when  this  is 
done  with  dispatch,  and  the  property  of  the  con- 
cern is  made  to  pay  its  debts  and  its  dead  body 
buried  out  of  sight  as  soon  as  possible,  no  ob- 
jection can  be  made  to  the  procedure,  and  all 
.rood  citizens  and  all  the  courts  should  contrib- 
ute, as  far  as  they  may,  to  this  desirable  object. 

In  regard,  however,  to  a  certain  class  of  cor- 
porations—a class  whose  operations  are  as  im- 
portant to  the  interests  of  the  community  as 
any  other,  and  as  intimately  connected  with 
their  business  and  social  habits — the  creation  of 
receiverships  by  courts  of  chancery,  the  powers 
conferred  on  the  receivers,  and  the  duration  of 
their  office,  has  made  a  progress  which,  since 
it  is  wholly  the  work  of  courts  and  not  of  Leg- 
islatures, may  well  suggest  a  pause  for  consid- 
eration. It  will  not  be  necessary  to  any  observ- 
ing mind  to  say  that  I  allude  to  railroad  corpo- 
rations. Of  the  many  thousand  miles  of  rail- 
way in  my  judicial  circuit,  and  of  the  fifty  or 
more  corporations  who  own  or  have  owned 
them,  I  think  I  speak  within  limits  in  saying 
that  hardly  half  a  dozen  have  escaped  the  hands 
of  the  receiver.  If  these  receivers  had  been  ap- 
pointed to  sell  the  road,  collect  its  means  and 
pay  its  debts,  it  might  have  been  well  enough. 
But  this  was  hardly  ever  done.  It  is  never  done 
now.  It  is  not  the  purpose  for  which  a  receiver 
is  appointed.  He,  generally,  takes  the  road  and 
all  its  appurtenances  out  of  the  hands  of  the 
company  which  is  its  owner;  operates  the  road 
in  his  own  way,  with  an  occasional  suggestion 
from  the  court,  which  he  recognizes  as  a  sort  of 
partner  in  the  business;  sometimes,  though  very 
rarely,  pays  some  money  on  the  debt  of  the 
corporation,  but  quite  as  often  adds  to  the  sum 
of  these  debts,  and  injures  the  prior  creditors  by 
creating  a  new  and  superior  lien  on  the  prop- 
erty pledged  to  them. 

All  this  time  the  receiver,  in  the  use  of  the 
company's  road  and  rolling  stock,  is  perform- 
ing the  functions  of  a  common  carrier  of  goods 
and  passengers.  He  makes  contracts  and  incurs 
obligations,  many  of  which  he  fails  to  perform. 

The  decision  which  has  just  been  announced 
declares  that  for  these  failures  he  cannot  be  sued 
in  a  court  of  law.  That,  by  virtue  of  bis  re- 
ceivership, he  and  all  his  acts  and  the  business 
operations  of  the  road  which  he  runs  are  ex- 
empted from  the  operation  of  the  common  law, 
and  that  parties  who  deal  with  him  do  so  on 
the  implied  understanding  that  they  abandon 
the  right  to  have  their  complaints  tried  by  jury 
or  by  the  ordinary  courts  of  justice,  and  can 
only  obtain  such  relief  as  mav  be  had  at  the 
hands  of  a  master  in  chancery  of  the  court  which 
appointed  the  receiver. 

When  a  receiver  is  appointed  to  wind  up  a 
defunct  corporation;  when  no  power  exists  to 
make  new  contracts  or  enter  upon  the  perform- 
ance of  new  duties;  when  the  sole  duty  of  the 
receiver  is  to  convert  the  property  of  the  corpo- 
ration into  a  fund  for  the  payment  of  its  debts, 
and  for  distribution  among  those  who  are  en- 
titled to  it,  a  very  strong  reason  exists  why  the 
court  which  appointed  the  receiver  should  alone 
control  him  in  the  performance  of  those  duties, 
and  in  such  cases  the  court  of  chancery  has  the 
undoubted  light  to  protect  its  receiver  by  in- 
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junction  against  parties  suing  him  in  ottor 
courts,  and  by  punishing  such  parties  for  con- 
tempt of  the  court. 

And  it  is  in  recognition  of  this  principle,  and 
to  this  class,  that  the  cases  of  Wiswaii  v.  Sump- 
ton,  14  How.,  52,  and  Peak  v.  Phippa,  14  How., 
868,  belong.  In  the  former  case  the  court  de- 
cided that  a  sale  of  property  under  a  judgment 
of  one  court.which  was  in  the  actual  possession  [139] 
of  a  receiver  appointed  by  another  court,  did 
not  confer  a  valid  title  as  against  the  sale  of  the 
same  property  subsequently  made  under  an  or- 
der of  the  court  whose  receiver  had  held  posses- 
sion all  the  time.  The  court  did  not  decide  that 
the  receiver  could  not  have  been  sued  at  law 
for  any  tort  committed  by  him  as  receiver. 

The  case  of  Peale  v.  Phippa  [supra],  carries 
the  doctrine  to  an  extent  to  which  it  had  not 
been  carried  before,  but  it  was  based  upon  the 
proposition  that  Peale,  as  the  trustee  under  the 
law  of  Mississippi,  appointed  by  a  court  of  that 
State  to  close  out  and  distribute  the  assets  of  a 
broken  bank,  could  not  be  made  amenable  as 
such  trustee  to  the  jurisdiction  of  a  court  of  the 
State  of  Louisiana;  the  reason  being  that  the 
fund,  out  of  which  alone  the  plaintiffs  could  be 
satisfied,  was  in  the  control  of  the  court  in  Mis- 
sissippi. The  debt  sued  for  in  that  case  was  one 
created  by  the  bank  before  it  was  placed  in  the 
hands  of  the  receiver.  When  the  receiver  was 
appointed  the  bank,  in  effect,  ceased  to  exist, 
and  no  business  could  be  done  by  it  or  debts  con- 
tracted in  its  name.  There  remained  solely  the 
duty  of  realizing  its  assets  and  paying  its  debts. 

In  the  case  before  us  the  Receiver  is  sued  for 
his  own  tort  in  regard  to  a  personal  injury  to 
plaintiff;  for  an  act  done  by  him  or  by  his  agents 
in  the  transaction  of  business  as  a  common  car- 
rier, in  which  business  he  was  largely  and  con- 
tinuously engaged.  Why  should  he  not  be  sued 
like  anyone  else  for  such  a  cause,  in  any  court 
of  competent  jurisdiction? 

The  reply  is,  because  he  is  a  Receiver  of  the 
road  on  which  plaintiff  was  injured,  and  holds 
his  appointment  at  the  hands  of  a  Virginia  court 
of  chancery.  If  this  be  a  sufficient  answer,  then 
the  railroad  business  of  the  entire  country, 
amounting  to  many  millions  of  dollars  per  an- 
num, may  be  withdrawn  from  the  jurisdiction 
of  the  ordinary  courts  which  have  cognizance 
of  other  matters  of  like  character,  and  all  the 
disputes  arising  out  of  these  vast  transactions 
must  be  tried  alone  in  the  court  which  appointed 
the  receiver.  Not  only  this,  but  the  right  of 
trial  by  jury,  which  has  been  regarded  as  se- 
cured to  every  man  by  the  Constitutions  of  the 
States  and  of  the  United  States,  is  denied  to  the 
person  injured,  and  he  is  compelled,  though  his 
case  be  one  with  no  element  of  equitable  juris- 
diction in  it,  to  submit  it  to  a  court  of  chancery 
or  to  one  of  the  masters  of  such  a  court. 

In  actions  for  personal  injuries,  which  have 
always  been  considered  as  eminently  fitted  for 
a  jury,  and  especially  in  the  assessment  of  dam- 
ages, this  constitutional  right  is  denied  because 
it  is  a  Receiver  of  a  railroad  and  not  its  owners 
who  has  done  the  injury. 

Before  I  can  give  my  assent  to  such  a  princi- 
ple I  must  be  well  assured  that  the  law  as  here- 
tofore expounded  demands  it 

So  far  from  entertaining  such  a  conviction,  I 
think  the  principles  which  govern  the  relation? 
of  the  common  law  courts  and  courts  of  equity 
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where,  as  in  the  courts  of  the  United  States, 
these  jurisdictions  have  been  kept  separate,  are 
opposed  to  such  a  doctrine. 

In  England,  in  the  contests  between  these 
courts,  it  was  never  claimed  that  the  court  of 
chancery  could  act  directly  upon  the  court  of 
law  or  that  the  latter  was  bound  in  any  way  to 
follow  the  decisions  of  the  former.  Nor  could 
the  Chancellor  direct  his  writ  to  the  common 
law  court  or  its  officers,  but  if  it  was  determined 
to  give  any  equitable  relief  in  the  matter  pend- 
ing before  the  law  court,  the  injunction  or  other 
process  of  the  chancery  was  directed  to  the  suitor 
and  upon  him  alone  was  the  power  of  the  court 
exercised.  In  the  class  of  cases  before  us,  if  the 
court  of  chancery  was  of  opinion  that  the  plaint- 
iff was  improperly  interfering  with  the  func- 
tions of  the  receiver,  it  could  restrain  him  by 
writ  of  injunction  or  punish  him  by  attachment 
for  contempt.  If,  however,  plaintiff  could  not 
be  reached  dv  the  chancery  court,  it  is  no  more 
than  the  evil  of  many  other  cases  where  a  de- 
fendant cannot  be  found  when  he  is  wanted  in 
a  court  of  justice. 

But  I  know  of  no  principle  nor  of  any  prece- 
dent whereby  a  court  of  law,  having  before  it  a 
plaintiff  with  a  cause  of  action  of  which  that 
court  has  jurisdiction,  and  a  defendant  charged 
in  regard  to  his  own  act  also  within  the  juris- 
diction, ia  bound  or  is  even  at  liberty  to  deny 
the  party  his  lawful  right  to  a  trial  of  his  cause 
because  the  defendant  is  receiver  of  some  other 
court,  and  to  leave  the  suitor  to  that  court  for 
remedy,  where  it  is  known  that  some  of  the  most 
important  guaranties  of  the  trial  to  which  he  is 
entitled,  and  which  are  appropriate  to  the  nature 
of  his  case,  will  be  denied  him. 
(1411  Whatever  courts  of  equity  may  have  done  to 
protect  their  receivers,  ana  may  do  to  protect 
the  fund  in  their  hands,  it  is  no  part  of  the  duty 
of  courts  of  law  to  deny  to  suitors  properly  be- 
fore them  the  trial  of  their  rights  which  justice 
requires  and  which  the  Constitution  and  the  law 
guaranty. 

These  views  are  well  sustained  by  the  author- 
ities collected  in  the  brief  of  plaintiff's  counsel, 
especially  in  Angel  v.  Smith,  9  Ves.,  885;  Hills 
v.  Parker,  111  Mass.,  508;  Bk.  v.  Risley,  19  N. 
Y.,  869;  Camp  v.  Barney,  4  Hun,  878;  Sprague 
f.  Smith,  29  Vt.,  421. 

The  doctrine  is  stated  with  admirable  precis- 
ion by  the  Supreme  Court  of  Wisconsin  in  the 
case  of  Kinney  v.  Crocker,  18  Wis.,  74,  in  the 
following  language: 

"  But  in  all  these  cases  it  is  not  a  question  of 
jurisdiction  in  the  courts  of  law,  but  only  a  ques- 
tion whether  equity  will  exercise  its  own  ac- 
knowledged jurisdiction  of  restraining  suits  at 
law  under  such  circumstances  and  itself  dispose 
of  the  matter  involved."  "  It  follows  that  al- 
though a  plaintiff  in  such  case,  desiring  to  pros- 
ecute a  legal  claim  for  damages  against  a  re- 
ceiver, might,  in  order  to  relieve  himself  from 
the  1  -ability  to  have  his  proceeding  arrested  by 
an  exercise  of  its  equitable  jurisdiction,  very 
properly  obtain  leave  to  prosecute;  yet  his  fail- 
ure to  do  so  is  no  bar  to  the  jurisdiction  of  the 
court  of  law  and  no  defense  to  an  otherwise  le- 
gal action  in  the  trial.  There  can  be  no  room 
to  question  this  conclusion  in  all  cases  where 
there  is  no  attempt  to  interfere  with  the  actual 
possession  of  property  which  the  receiver  holds 
under  the  order  of  the  court  of  chancery,  but 

See  14  Otto 


only  an  attempt  to  obtain  a  judgment  at  law  in 
a  claim  for  damages." 

It  is  asserted  by  counsel,  whose  brief  shows 
the  extent  of  his  research,  that  no  case  can  be 
found  where  such  a  plea  has  been  sustained  in 
an  English  court.  I  regret  to  say  that,  in  my 
opinion,  the  judgment  just  rendered  here  is 
without  support  m  authority  and  unsound  in 
principle. 

True copy.  Test:  _  „ 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  B. 

Cited-100  U.  8., 812;  110  U.  8.,  886;  112  U.  8.,  804; 
48  N.  J.  L.,840. 


ST.  LOUIS  INSURANCE  COMPANY,  Ptf. 
in  Err., 
v. 

ST.  LOUIS,  V AND  ALIA,  TERRE  HAUTE 
and  INDIANAPOLIS  RAILROAD  COM- 
PANY. 

(See  8.  C,  14  Otto,  148-188.) 

Liability  of  carrier—  delivery  by— carriers,  when 
■not  partners. 

1.  The  liability  of  a  railroad  company  for  the  safe 
carriage  of  groda,  after  their  delivery  to  the  next 
succeeding  carrier  on  the  route,  depends  upon 
whether  such  company,  in  any  form,  assumed,  or 
held  Itself  out  to  the  public  as  assuming,  any  such 
responsibility. 

%  In  the  absence  of  a  special  contract,  express  or 
implied,  for  the  safe  transportation  of  goods  to  then- 
known  destination,  a  carrier  la  only  bound  to  carry 
safely  to  the  end  of  its  line,  and  there  deliver  to  the 
next  carrier  in  the  route. 

8.  An  arrangement  between  a  dispatch  company 
of  St.  Louis,  Mo.,  and  sundry  railroad  companies 
whose  lines  terminated  at  New  York,  whereby  the 
latter,  separately,  agreed  to  carry  all  goods  for  the 
transportation  of  which  the  former  should  oon tract, 
at  the  established  tariff  rates,  or  at  any  special  rates 
furnished  by  the  railroad  companies,  did  not  involve 
Joint  liability  upon  the  part  of  the  railroad  compa- 
nies, or  make  them  partners  either  inter  aeae  or  as  to 
third  persons. 

[No.  47.] 

Argued  Oct.  20,  1881.     Decided  Not.  14, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Mr.  John  G.  Chandler,  for  plaintiff  in 

error: 

The  Erie  &  Pacific  Despatch  was  defendant's 
agent. 

The  Despatch  was  not  owner,  consignor  or 
consignee  of  goods.  It  was  not  charged  with 
freight  by  the  railroads,  but  was  paid  a  com- 
mission by  them.  It  was  not  paid  by  the  ship- 
pers or  consignees,  but  by  the  carriers.  It  was 
not  directed  nor  controlled  in  the  performance 
of  its  duties  by  the  shippers,  but  by  the  rail- 
roads. It  had  neither  roads,  cars  nor  actual 
custody  of  the  goods.  It  was  a  mere  soliciting 
agency  of  the  railroads,  by  whose  interposition 
at  connecting  points,  like  Indianapolis,  Urbana 
and  Jersey  City,  the  transit  could  be  hastened 
and  the  roads  be  enabled  to  hold  out  induce- 
ments to  shippers,  grounded  on  the  promise  of 
rapid  transportation. 

Bk.  v.  Adams  Bxp.  Co., 98 U.  8.,  174  (XXIII., 
872);  2  Greenl.  Ev.,  sees.  59,  60. 


Norm. — Liability  of  common  canier  for  ooods  to  be 
transported  beyond  the  termination  of  Inline.  See, 
note  to  C.  R.  R.  Co.  v.  Mfg.  Co.,  88  TJ.  &,  XXI.,  897. 
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The  contracts  of  shipment  were  through  con- 
tracts, binding  the  defendant  to  carry  the  goods 
beyond  its  own  line. 

B.  B.  Co.  v.  Pratt,  22  Wall.  128  (89  U.  8., 
XXII.,  827);  Boot  v.  B.  B.  Co.,  45  N.  T.,  624. 

It  will  probably  be  conceded,  that  if  several 
railroads  connect  with  each  other,  and  goods 
ore  delivered  to  the  road  at  one  end  of  the  line, 
to  be  carried  to  the  other  end,  and  the  road  re- 
ceives them  and  agrees  for  their  carriage  through 
at  a  fixed  price,  paid  or  to  be  paid,  the  road  so 
receiving  is  liable  for  a  loss  occurring  anywhere 
on  the  route.  To  this  point  authorities  are  su- 
perabundant: 

Lock  Co.  v.  R.  Co.,  48  N.  H.,  839;  B.  B.  Co. 
t.  Pratt  (supra);  Wlieder  v.  B.  B.  Co.,  81  Cul., 
46;  Weed  v.  B.  B.  Co.,  19  Wend.,  684;  Bk.  v. 
Trans.  Co.,  23  Vt.,  186;  Noyes  v.  B.  B.  Co.,  27 
Vt.,  110;  Kyle  v.  B.  B.  Co.,  10  Rich.  (8.  C). 
382;  Angle  v.  Mist.  &  M.  R.  R.  Co.,  9  la.,  488; 
SchToeder  v.  R.  B.  Co.,  6  Duer,  61;  Hart  v.  B. 
B.  Co.,  8  N.  Y..  37;  Perkins  v.  B.  B.  Co.,  47 
Me.,  578;  Bostuickv.  Champion,  11  Wend.,  571; 
S.  C  18  Wend.,  175;  McDonald  v.  B.  B.  Co., 
84  N.  Y.,  501;  B.  B.  Co.  v.  Spratt,  2  Duv.,  4; 
Barter  v.  WItceler,  49  N.  H.,  9;  Coatet  v.  U.  8. 
Exp.  Co.,  45  Mo.,  288;  Faircfiild  v.  Slocum,  19 
Wend.,  829;  Boot  v.  B.  B.  Co.,  45  N.  Y.,  524; 
Redf.  Railw.,  2d  ed.,  288;  2 Redf.  Ry.Cas.,  280, 
318;  2  Pars.  Cont.,  5th  ed.,  212-218. 

On  these  facts,  it  is  difficult  to  see  how  it  can 
be  denied  that  the  contracts  were  through  con* 
tracts.  Indeed,  the  finding  distinctly  declares 
that  they  were  such.  The  language  used  in, 
"These  agreements  were  made  in  St.  Louis, 
and  were  to  the  effect  that  the  cotton  was  to  be 
transported  to  Liverpool  for  a  through  rate,  ex- 
pressed in  English  money."  The  reference  is 
not  to  the  bills  of  lading,  but  to  the  original 
oral  agreements.  The  bills  of  lading  were  not 
delivered  until  about  ten  days  afterwards. 

B.  B.  Co.  v.  Pratt  (supra);  Boot  v.  B.  B.  Co., 
(supra);  Setting- Mad  tine  Co.  v.  R.  R.  Co.,  70 
Mo.,  672;  Lock  Co.  v.  B.  B.  Co.,  48  N.  H.,  855; 
Coatet  v.  U.  8.  Exp.  Co.,  45  Mo.,  288;  Wyman 
v.  B.  B.  Co.,  4  Mo.  App.,  85,  89. 

It  is  immaterial  whether  the  freight  be  pre- 
paid to  the  first  carrier,  or  paid  to  the  last  car- 
rier on  delivery  of  the  goods. 

B.  B.  Co.  v.  Pratt  (supra);  Barter  v.  Wheeler, 
49  N.  H.,  9;  2  Redf.  Ry.  Cos.,  819. 

The  contracts  were  oral  and  contained  no  lim- 
itations of  the  carrier's  liability;  and,  converse- 
ly, the  bills  of  lading  were  not  the  contracts  be- 
tween the  parties. 

No  one  can  doubt  that  Mr.  Meir  might  have 
refused  to  receive  these  bills  of  lading,  because 
they  did  not  express  the  bargains  made.  But 
it  is  argued  that,  by  receiving  them  without  dis- 
sent, he  accepted  the  terms,  although  ignorant 
of  them,  and  waived  his  rights  already  fixed  by 
the  oral  contracts,  and  the  acceptance  by  the 
carrier  of  his  goods  subject  to  all  the  responsi- 
bilities annexed  by  law  to  its  calling. 

One  answer  to  this  argument  would  seem  suf- 
ficient; that  is,  that  there  was  no  consideration 
whatever  for  such  waiver;  and  it  was  so  ruled 
by  the  Supreme  Court  of  Kansas  in  one  case, 
where  the  shipper  actually  signed  a  release  of 
certain  liabilities  after  his  cattle  were  in  the 
cars. 

B.  B.  Co.  v.  Reynolds,  17  Kan.,  251. 

But  there  are  two  well  settled  propositions  of 

080 


law  which  effectually  dispose  of  this  defense. 

1.  A  carrier's  common  law  liability  can  only 
be  limited  by  express  contract  There  is  no 
such  thing  as  implied  assent  of  the  shipper 
where  the  duties  of  a  common  carrier  are  con- 
cerned. 

Gaines  v.  Trans.  Co.,  28  Ohio,  418;  R.  B.  Co. 
v.  Mfg.  Co.,  16  WalL,  818(88U.  8.,  XXL,  297); 
Steam  Nat.  Co.  v.  Bk.,  6  How.,  844;  B.  B.  Co.  v. 
Lockwood,  17  WalL,  857  (84  U.  8.,  XXI.,  627). 

To  the  effect  that  assent  to  the  limitations  of 
the  carrier's  liability  must  be  clearly  shown,  see 
also, 

Parker  v.  8.  E.  B.  B.  Co.,  25  W.  Rep..  97; 
Jones  v.  Voorhees,  10  Ohio.  145;  Moses  v.  B.  B. 
Co.,  24  N.  H.,  71;  8.  C,  82  N.  H.,  528;  Brown 
v.  E.  B.  B.  Co.,  11  Cush., 97; Buckland  v.  Adams 
Exp.  Co.,  97  Mass.,  124;  Perry  v.  Tfumpson, 
98  Mass.,  249;  Qainesv.  Union  Trans.  Co.,  su- 
pra; Kansas  Pacif.  B.  B.  Co.  v.  Reynolds,  17 
Kan.,  251;  Southern  Exp.  Co.  v.  Moon,  89  Miss., 
822;  Adams  Exp.  Co.  v.  Haynes,  42  Ills.,  89; 
Adams  Exp.  Co.  v.  Stettancre,  61  Ills.,  184;  B. 
B.  Co.  v.  Frankenberg,  54  His.,  88:  Am.  Exp. 
Co.  v.  Behier,  55  Els.,  140,  150;  Levering  v. 
Trans.  Co.,  42  Mo.,  91. 

If  the  shipper  has  parted  with  his  goods  on 
the  oral  contract,  before  the  bill  of  lading  con- 
taining other  conditions  is  given  him,  he  is  not 
in  a  position  to  dissent  from  the  terms  of  the 
bill  of  lading,  and  his  assent  thereto  cannot  be 
presumed. 

Bostwickv.  B.  B.  Co.,  45  N.Y.,  718:  Corey  v. 
B.  B.  Co.,  decided  in  April  Term,  1871,  not  re- 
ported; Oottv.  LSnstnore,  111  Mass.,  45;  Lamb 
v.  B.  B.  Co.,  4  Daly,  488;  Long  v.  B.  B.  Co.,  50 
N.  Y.,  76;  Ins.  Co.  v.  B.  B.  Co.,  72 N.  Y.,  90; 
HiU  v.  R.  B.  (b.,73  N.Y., 851;  Oaines  v.  Trans. 
Co.,  28  Ohio  St..  418. 

That  there  should  be  an  express  assent  to  lim- 
itations of  a  carrier's  liability,  is  deckled  in  the 
following  cases: 

Adams  Exp.  Co.  v.  Hock,  2  Duv.,  568;  Exp. 
Co.  v.  Moon,  89  Miss.,  882;  Levering  v.  Trans. 
Co.,  42  Mo.,  94;  Adams  Exp.  Co.  v.  Haynes,  42 
HI.,  98;  Adams  Exp.  Co.  v.  Stettaners,  61  111., 
188;  B  B.  Co.  v.  Mfg.  Co.,  16  Wall.,  829(88  U. 
8.,  XXI.,  802),  and  numerous  other  cases. 

The  Despatch  having  contracted  as  agent 
without  disclosing  its  principal,  the  plaintiff  has 
a  right  to  resort  to  the  principal. 

Ford  v.  Williams,21  How. ,287  (62U.8..XVL, 
86);  Steam  Nav.  Co.  v.  Bk.,6  How.,  881;  Buis 
v.  Norton,  4  Gal.,  855;  Story,  Agency,  160  a. 

Whether  the  bills  of  lading  constituted  the 
contracts  between  the  parties  or  not,  the  de- 
fendant is  liable  because  of  the  negligent  and 
wrongful  delay  in  the  transportation. 

The  goods  were  in  transit  at  the  time  of  the 
loss. 

Mr.  John  G.  Williams,  for  defendant  in 

error: 

The  bare  statement  of  this  case  would  seem 
to  be  a  sufficient  argument  in  support  of  the 
judgment  below. 

The  special  finding  clearly  shows: 

1.  That  the  Erie  &  Pacific  Despatch  was  a 
common  carrier. 

Bk.,  etc.,  v.  Adams  Exp.  Co.,  98  U.  8.,  174 
(XXIII.,  872);  Buckland  v.  Adams  Exp.  Co., 
97  Mass.,  124;  Sweet  v.  Barney,  28  N.  Y.,  335; 
Christcnson  v.  Am.  Exp.  Co.,  15  Minn.,  270. 

2.  That  Meir  &  Co.  delivered  their  cotton  to 
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the  Erie  &  Pacific  Despatch,  and  not  to  the  de- 
fendant. 

8.  That  the  agreement  for  the  carriage  of  the 
cotton  was  between  the  Despatch  and  Meir  & 
Co.,  and  not  between  Heir  &  Co.,  and  the  four 
railroads  named  in  the  petition. 

4.  That  this  contract  was  for  carriage  to  Liv- 
erpool from  St.  Louis,  for  a  through  rate  ex- 
pressed in  English  money. 

5.  That  the  Erie  &  Pacific  Despatch  em- 

§ loved  defendant  to  haul  the  cotton  from  East 
t.  Louis  to  Indianapolis,  and  there  deliver  it 
to  the  Pittsburgh,  Cincinnati  &  St.  Louis  Rail- 
road. 

6.  That  the  defendant  carried  the  cotton  safe- 
ly to  Indianapolis  and  there  delivered  it,  under 
orders  from  the  Erie  &  Pacific  Despatch  to  the 
Pittsburgh,  Cincinnati  and  St.  Louis  Railroad. 

Under  this  state  of  the  facts,  the  defendant  is 
certainly  not  liable. 

In  bringing  this  action  the  plaintiff  in  error 
must  claim  through,  and  therefore  adopt  the 
-contract  between  the  Erie  &  Pacific  Despatch 
and  the  defendant.  Steam  Nat.  Co.  v.  Bk.,  6 
How.  U.  S.,  381;  Bk.  v. Adam*  Exp.  Co., tupra. 

Having  fully  complied  witb  this  contract, the 
defendant  cannot  be  held  liable  for  loss  or  dam- 
age occurring  long  after  such  compliance. 

In  the  absence  of  an  agreement,  express  or 
implied,  the  carrier  is  only  liable  to  the  extent 
of  his  own  route,  and  for  safe  storage  and  de- 
livery to  the  next  carrier. 

B.  B.  Co.  v.  Mfg.  Co.,  16  Wall,  818  (88 U.S., 
XXI.,  297);  B.  B.  Co.  v.  Pratt,  23  Wall.,  128 
<89  U.  S.,  XXII.,  827);  Pratt  v.  B.  Co.,  95  U.8., 
48  (XXIV.,  886);  Darling  v.  B.  B.  Co.,  11  Al- 
len, 295;  Nutting  v.  R.  B.  Co.,  1  Gray,  502; 
Burrougfity.  R.  B.  Co.,  100  Mass.,  26;  R.  R.  <  o. 
v.  Berry,  68  Pa.,  272;  Boot  v.  B.  B.  Co.,  45  N. 
Y.,  524;  Babcoek  v.  B.  B.  Co.,  49  N.  T.,  491; 
Perkint  v.  B.  B.  Co.,  47  Me.,  573;  Convene  v. 
Iran*.  Cfc.,33  Conn.,  166;  Bk.  v.  Trans.  Co., 
28  Vt.,  209;  BrintnaU  v.  B.  B.  Co.,  82  Vt., 678; 
U.  A  Exp.  Co.  v.  Ruth,  24  Ind.,  408;  McMillan 
v.  B.  B.  Co.,  16  Mich.,  119;  Boagtand  v.  B.  B. 
i  o.,  89  Mo.,  451;  Coatee  v.  U.  8.  Exp.  Co.,  45 
Mo.,  238;  Snider  v.  Adamt  Exp.  Co.,  63  Mo., 
376;  B.  B  Co.*.  Pontiut,  19  Ohio  St.,  222;  Gray 
v.  Jackson,  51  N.  H.,  9. 

The  bills  of  lading,  issued  and  accepted  by 
Meir  &  Co.,  expressly  confine  the  liability  of 
■each  road  to  its  own  line. 

This  provision  expressly  negatives  the  idea  of 
a  through  contract  and  rebuts  the  presumption 
that  any  of  the  roads  intended  to  assume  any 
more  burdens  than  the  law  would  impose  upon 
them. 

R.  B.  Co.  v.  Bk.,  20  Wis.,  122;  Schneider  v. 
Etant,  25  Wis.,  241;  R.  B.Co.v.  Sctiwmenber- 
jer,  45  Pa,,  208;  McCartyr.  B.  Co.,  80  Pa. ,247; 
B.  B.  i'o.y.  Pontiut,  tupra. 

The  naming  of  a  through  rate  does  not  imply 
a  through  contract. 

Edw.  Bftilm.,  sec.  581  and  notes;  Hood  v.  B. 
B.  Co.,  22  Conn.,  1;  B.  B.  Co.  v.  Fortyth,  61 
Pa.,  81;  Lamb  v.  B.  B.  '  o.,  46  N.  Y.,  282;  Con- 
vene v.  Tram.  Co.,  88  Conn.,  166;  Gray  v.  Jack- 
eon,  tupra;  Snider  v.  Adamt  Exp.  <  o.,  68  Mo., 
876:  Scltneiderv.  Etant,  25  Wis.,  241;  Mfg.  Co. 
v  B.  B.  Co.,  113  Mass.,  490. 

Conceding,  for  the  sake  of  argument,  that 
the  Erie  «fc  Pacific  Despatch,  in  making  the 
Liverpool  contract,  was  acting  in  the  capacity 
See  14  Otto.  U.  S.,  Book  26. 


of  an  agent,  the  contract  it  made  as  a  whole 
must  be  apportioned  between  the  undisclosed 
principals  according  to  the  authority  the  agent 
had  to  bind  those  principals  respectively. 

The  finding  clearly  states,  as  has  been  before 
shown,  that  the  Despatch's  contract  with  each 
of  the  railroads  was  separate,  and  provided  only 
for  shipments  over  the  line  of  each  road. 

If,  then,  the  entire  oral  contract  be  appor- 
tioned and  divided,  it  becomes  the  contract  of 
defendant  to  carry  to  Indianapolis;  of  the  Pitts- 
burgh, Cincinnati  &  St.  Louis  to  carry  to  Ur- 
bana;  of  the  Atlantic  &  Great  Western  to  carry 
to  Salamanca;  of  the  Erie  to  carry  to  Jersey 
City,  and  deliver  to  the  White  8 tar  Line;  and 
of  the  White  Star  Line  to  carry  to  Liverpool. 

The  finding  shows  that  the  defendant  per- 
formed its  part  of  this  contract  and,  therefore, 
is  not  liable;  but  it  is  clear  to  my  mind  that  the 
oral  contract  was  merged  in  the  written  con- 
tracts or  billsof  lading,  and  that  the  rights  of 
the  parties  must  be  determined  by  those  bills. 

The  law  will  not  certainly  permit  Meir  &  Co. 
to  say,  at  this  late  day,  that  the  bills  were  not 
binding  upon  them. 

Each  bill  of  lading  expressly  stipulates,  that 
in  case  of  loss  or  damage  to  the  property  speci- 
fied therein,  "That  company  alone  shall  beheld 
answerable  therefor,  in  whose  actual  custody 
the  same  may  be  at  the  time  of  the  happening 
of  such  loss,  etc. 

Such  a  stipulation  as  this  has  often  been  up- 
held. 

B.  B.  Co.v.  Pontiut,  19  Ohio  St.,  222;  R.  R. 
Co*.  Bk.,  20  Wis.,  122;  Schneider  v.  Etant,  28 
Wis.,  241;  B.  B.  Co.  v.  Schwarzenberger,  4o 
Pa.,  208. 

Mr.  JutUee  Harbin  delivered  the  opinion 
of  the  court : 

The  cotton,  for  the  recovery  of  the  value  of 
which  this  action  was  brought  against  defend- 
ant in  error,  was,  at  the  time  of  shipment.owned 
by  Adolphus  Meir  &  Co.,  of  St.  Louis,  who, 
for  a  valuable  consideration,  have  assigned  to 
the  plaintiff  in  error  all  their  claim  on  account 
of  the  said  loss.  The  parties  having,  by  proper 
written  stipulation,  waived  a  jury,  the  case  was 
tried  by  the  court,  and  judgment  given  for  the 
Railroad  Company. 

The  facts  set  forth  in  a  special  finding,  cov- 
ering many  pages  of  the  printed  transcript,  so 
far  as  they  are  deemed  essential  to  a  clear  un- 
derstanding of  the  case,  are  as  follows : 

The  Erie  and  Pacific  Despatch  Company,  a  [1471 
Kansas  corporation,  having  agencies  in  differ- 
ent cities  of  the  Union,  and  whose  business  it 
was  to  solicit  and  forward  freights  over  trunk 
railroad  lines  between  St.  Louis  and  New 
York,  received  the  cotton  in  question  from 
Meir  &  Co.,  under  agreements  for  its  transport- 
ation to  Liverpool,  for  a  through  rate,  ex- 
pressed in  English  money.  No  direction  was 
given  as  to  the  route  over  which  it  should  be 
carried  to  the  seaboard,  nor  were  any  bills  of 
lading  then  executed. 

The  St.  Louis  Transfer  Company,  having  re- 
ceived from  the  Despatch  the  warehouse  re- 
ceipts for  the  cotton,  and,  having  been  engaged 
by  the  latter  for  that  purpose,  hauled  the  cot- 
ton to  East  St.  Louis,  and  there  delivered  it  to 
the  defendant,  on  account  of  the  Erie  and  Pa- 
cific Despatch,  taking  receipts  therefor  from  the 
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Railroad  Company.  By  the  dray  tickets  of  the 
Transfer  Company  the  cotton  was  consigned  by 
the  Erie  and  Pacific  Despatch  to  C.  O.  Meir 
&  Co.,  London.  The  defendant  had  not,  on 
previous  occasions,  issued  bills  of  lading  for 
freight  shipped  over  its  line  by  the  Despatch, 
nor  did  it  do  so  for  any  part  of  these  shipments. 
But,  in  accordance  with  its  custom,  it  made  a 
way-bill  for  the  cotton  to  Indianapolis.  The 
cotton  was  carried  safely  over  defendant's  road 
from  East  St.  Louis  to  Indianapolis ;  thence, 
pursuant  to  directions  of  the  Despatch,  and 
without  change  of  cars,  over  the  Pittsburgh, 
Cincinnati  and  St.  Louis  Railroad  to  Urbana, 
Ohio,  where  it  was  put  into  other  cars  suitable 
to  the  change  of  gauge  at  that  point;  and  thence 
over  the  Atlantic  and  Great  Western  Railroad 
and  the  Erie  Railway  to  Jersey  City. 

The  fire  which  destroyed  the  cotton  occur- 
red in  Jersey  City  on  21st  of  March,  1878,  and 
was  accidental. 

Within  the  usual  time  after  the  respective 
shipments  from  East  St.  Louis,  the  Despatch 
Company  executed  and  delivered  to  Meir  & 
Co.,  of  St.  Louis,  bills  of  lading  for  the  cotton. 
Each  bill  disclosed  the  quantity  of  cotton,  its 
destination,  the  names  of  the  consignors  and 
consignees,  the  agreed  rates  in  English  money, 
and  purported  to  be  the  "Through  bill  of  lading 
of  the  Erie  and  Pacific  Despatch , and  the  Ocean- 
ic Steam  Navigation  from  St.  Louis  to  Liver- 
pool, calling  at  Queenstown."  With  the  last 
ri48]  named  company,  known  as  the  White  Star 
Line,  the  Despatch  had  an  arrangement  by 
which  it  could  contract  for  shipments  from  New 
York  to  Liverpool  at  rates  given  by  the  steamer 
line,  the  latter  agreeing  to  receive  the  goods  at 
their  dock  in  Jersey  City,  and  transport  them  to 
Liverpool.  But  the  Despatch  had  no  power  to 
bind  the  steamer  line  for  any  risks  incurred  in 
the  inland  transportation.  The  White  Star 
Line  paid  the  Despatch  no  commission  or  other 
compensation.  Their  remuneration  came  ex- 
clusively from  certain  arrangements  with  rail- 
road companies,  to  which  we  shall  presently  re- 
fer. 

The  bills  of  lading  delivered  to  Meir  &  Co. 
contained,  among  other  provisions,  the  follow- 
ing: 

"That  the  said  Erie  and  Pacific  Despatch  and 
its  connections  which  receive  said  property 
shall  not  be  liable  *  *  for  loss  or  dam- 
age by  *  *  fire  *  *  nor  for 
damage  to  perishable  property  of  any  kind  oc- 
casioned by  delays  from  any  cause;  *  * 
nor  for  loss  or  damage  on  any  article  of  prop- 
erty whatever  by  fire  or  other  casualty  white 
in  transit,  or  while  in  deposit  or  in  places  of 
transhipment  or  at  depots  or  landings  at  all 
points  of  delivery.       *  * 

It  is  further  agreed  that  said  Erie  and  Pacific 
Despatch  and  its  connections  shall  not  be  held 
accountable  for  any  damage  or  deficiency  in 
packages  after  the  same  shall  have  been  receipt- 
ed for  in  good  order  by  consignees  or  their 
agents,  at  or  by  the  next  carrier  beyond  the 
point  to  which  the  bill  of  lading  contracts. 
Consignees  are  to  pay  freight  and  charges  upon 
the  goods  or  merchandise  in  lots  or  parts  of  lots 
as  they  maybe  delivered  to  them. 

It  is  further  stipulated  and  agreed  that,  in 
case  of  any  loss,  detriment  or  damage  done  to 
or  sustained  by  any  of  the  property  herein  re- 
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oeipted  for  during  such  transportation,  whereby 
any  legal  liability  or  responsibility  shall  or 
may  be  incurred,  that  company  alone  shall  be 
held  answerable  therefor  in  whose  actual  cus- 
tody the  same  may  be  at  the  time  of  the  hap- 
pening of  such  loss,  detriment  or  damage,  and 
the  carrier  so  liable  shall  have  the  full  benefit  of 
any  insurance  that  may  have  been  effected  upon 
or  on  account  of  said  goods. 

And  it  is  further  agreed  that  the  amount  of 
the  loss  or  damage  so  accruing,  so  far  as  it  shall 
fall  upon  the  carriers  above  described,  shall  be 
computed  at  the  value  or  cost  of  said  goods  or 

Sroperty  at  the  place  and  time  of  shipment  un- 
er  this  bill  of  lading. 

This  contract  is  executed  and  accomplished, 
and  the  liability  of  the  Erie  and  Pacific  Des- 
patch  as  common  carriers  thereunder,  termi- 
nates on  the  delivery  of  the  goods  or  property  to 
the  steamship  at  White  Star  wharf,  Jersey  City, 
when  the  liability  of  the  steamship  company 

commences,  and  not  before. 

•         •         •  •  • 

Notice.— In  accepting  this  bill  of  lading 
the  shipper,  or  other  agent  of  the  owner  of  the 
property  carried,  expressly  accepts  and  agrees 
to  all  its  stipulations,  exceptions  and  condi- 
tions." 

The  right  of  recovery  in  this  case  against  the 
defendant  is  rested  by  the  plaintiff  in  error  in 
part,  if  not  altogether,  upon  certain  business  re- 
lations existing  at  and  before  the  time  of  these 
shipments,  as  well  between  the  Despatch  Com- 
pany and  the  railroad  companies  over  whose 
lines  the  cotton  was  carried,  as  between  the  rail- 
road companies  themselves.  It  is  necessary, 
therefore,  to  ascertain  what  were  the  precise  re- 
lations held  by  these  several  corporations  to  each 
other. 

During  the  period  covered  by  these  transac- 
tions, and  for  some  time  prior  thereto,  the  Eric 
and  Pacific  Despatch  had  arrangements  with 
sundry  railroads  having  connections  terminat- 
ing in  New  York,  under  which  it  was  •em- 
powered to  contract  for  the  transportation  of 
goods  according  to  the  tariff  rates,  or  any  spe- 
cial rates  furnished  by  the  respective  railroad 
companies.  It  had  a  separate  agreement  with 
each  of  the  railroad  companies  already  named, 
in  some  cases  oral,  in  others  written.  The  agree- 
ment with  the  Erie  Railway  Company  was  in 
writing  and,  among  other  things,  provided  that 
the  Despatch  Company  should  establish  and 
maintain,  at  its  own  expense,  independent  and 
efficient  agencies  for  soliciting  and  procuring 
freight,  in  the  Cities  of  New  York  and  Boston, 
and  in  other  cities,  east  and  west,  as  the  parties 
might  deem  necessary;  that  the  Railway  Com- 
pany should  transport  all  through  freight  se- 
cured by  the  Despatch,  either  eastward  or  west- 
ward bound,  passing  between  Philadelphia, 
New  York,  Jersey  City,  Albany,  Boston  and 
common  or  competing  points  in  New  England, 
and  common  or  competing  points  on  the  line  of 
the  Erie  Railway,  except  that  on  east  bound 
f  reightthe  Despatch  should  not  receive  any  com- 
mission on  shipments  from  any  station  on  the 
line  of  that  railway;  that  the  Despatch  should 
issue  its  own  bills  of  lading  to  shippers,  subject, 
as  to  rates,  to  the  current  through  rates  of  the  [150] 
Railway  Company,  which  should  at  all  times 
be  as  low  aa  the  rates  furnished  to  any  other 
partv  or  parties;  that  the  Railway  Company 
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should  receive,  load  and  unload,  deliver  and 
way-bill,  and  furnish  daily  an  impression  copy 
of  each  way-bill  of  both  eastward  and  westward 
bound  freight,  free  of  charge,  to  the  Despatch; 
that  the  Railway  Company  agreed  to  assume 
"All  the  risks  of  common  carriers,  and  to  pay 
all  damage  to,  or  loss  of  property  while  on  their 
line  of  road  or  in  their  possession,"  and  in  case 
property  was  lost  or  damaged,  and  the  loss  and 
damage  could  not  be  definitely  located,  the  Rail- 
way Company  should  pay  said  loss  in  propor- 
tion to  what  was  received  for  transporting  the 
same,  subject,  however,  to  the  liability  limita- 
tions contained  in  the  bills  of  lading  of  the  Des- 
patch Company;  that  the  Railway  Company 
should  transport  all  freight  known  as  first-class 
freight  on  the  fastest  freight  lines  running  over 
its  road,  and  so  run  the  same  and  all  through 
freight  trains  so  as  to  enable  the  Despatch  to 
deliver  freight  between  competing  points,  in  the 
east  or  west,  as  quickly  as  ft  was  done  by  any 
other  competing  line  or  road;  that  the  Despatch 
should  maintain  the  authorized  rates  of  the 
Railway  Company,  and  be  governed,  in  the 
transportation  of  through  business,  by  any  ob- 
ligations entered  into  by  the  Railway  Company 
with  their  competing  lines  for  the  maintenance 
of  rates;  and  that  the  Railway  Company  should 
give  to  the  Despatch,  at  all  times,  as  low  rates 
as  were  given. to  any  other  line  running  over 
the  road  of  the  former,  and  would  prorate  any 
rate  on  east  bound  freight,  made  by  authority 
of  the  road  leading  from  the  point,  provided 
that  road  was  authorized  to  make  through  rates 
over  the  Erie  Railway;  and  that  they  would 
prorate  all  losses,  damages  and  rebates  that  were 
prorated  with  any  other  line  running  over  that 
railway. 

It  was  further  stipulated,  in  that  agreement, 
that,  in  consideration  of  the  mutual  benefits  to 
be  derived  by  the  parties,  the  Railway  Company 
should  pay  to  the  Despatch  a  commission  on 
west  bound  freight  of  fifteen  per  cent  of  their 
gross  earnings,  as  per  their  way-bills,  on  first, 
second  and  third  class  freight,  and  ten  per  cent 
[1511  on  tne'r  fiP"038  earning*}  as  per  their  way-bills, 
1  on  fourth  and  special  class  freight  from  certain 
points  to  certain  other  designated  points.  On 
east  bound  freight  the  Despatch  was  to  receive 
from  the  Railway  Company  ten  per  cent  of 
their  gross  earnings,  as  per  their  way-bills,  on 
first,  second  and  third  class  freight,  and  eight 
per  cent  of  their  gross  earnings,  as  per  their 
way-bills,  on  fourth  class  freight,  from  certain 
named  places  and  on  freight  from  certain  places, 
competing  points  on  the  Atlantic  &  Great  West- 
ern Railroad,  provided  such  freight  originated 
from  points  off  of  said  line,  it  being  understood 
that  no  commission  should  be  paid  on  freight 
originating  at  such  stations. 

With  the  defendant  the  Despatch  Company 
had  an  agreement,  in  parol,  but  it  was  the  same, 
in  substance,  as  the  written  one  with  the  Erie 
Railway  Company.  It  had  no  power,  however, 
to  contract  for  or  fix  any  rate  on  the  carriage  of 
goods  over  defendant's  road,  except  as  author- 
ized by  the  latter. 

In  all  cases  of  freight,  ocean  bound,  from  the 
West,  over  the  Erie  Railway,  shipped  by  or 
consigned  to  the  care  of  the  Despatch,  the  lat- 
ter was  treated  as  the  consignee  in  New  York, 
and  the  freight  was  held  subject  to  its  order. 
See  14  Otto. 


The  Railway  Company  was  ready  to  deliver  the 
the  Meir  cotton  as  it  arrived  in  Jersey  City,  and 
as  directed  by  the  Despatch  Company. 

What  were  the  relations  which  the  railroad 
companies  sustained  towards  each  other  during 
the  same  period?  In  the  year  1878,  and  prior 
thereto,  the  companies  owning  or  operating  the 
various  railroad  trunk  lines  between  St.  Louis 
and  New  York,  had  an  arrangement  between 
themselves,  whereby  the  general  freight  agents 
of  the  roads  terminating  at  St.  Louis  made  what 
was  called  a  joint  tariff  to  New  York,  fixing 
through  rates,  which  were  divided  among  the 
several  roads  constituting  a  through  line.  Ac- 
cording to  an  estimate  of  distances  the  goods  were 
to  be  carried  by  each  road  upon  the  basis  of  the 
shortest  line.  Losses  occurring  on  through  ship- 
ments, if  not  located,  were  prorated  as  between 
the  companies  themselves,  in  the  same  ratio  as 
the  freight  moneys;  but  if  located,  were,  as  be- 
tween the  railroad  companies,  to  be  paid  by  the 
one  on  whose  road  the  losses  occurred.  The 
joint  tariff  was  published  and  put  into  the  hands 
of  railroad  agents  for  their  guidance  in  making 
contracts,  and  were  also  distributed  to  shippers 
and  to  the  public  generally.  The  title  page  of 
of  that  tariff  was:  '  'Joint  rates  of  transportation 
from  St. Louis  via  Toledo,  Wabash  and  western ; 
Ohio  and  Mississippi;  Chicago  and  St.  Louis;  St. 
Louis,  Yandalia,  Terre  Haute  and  Indianapo- 
lis; Indianapolis  and  St.  Louis;  St.  Louis  and 
Southeastern; and  St.  Louis, Bellville  and  South- 
ern Illinois  Railroads."  In  all  cases,  when  a 
through  rate  was  contracted  for,  the  several 
railroads  of  the  connecting  line  participated 
therein  according  to  the  aforesaid  arrangement 
for  prorating  through  freights  with  each  other. 
The  railroad  companies  collected  the  freight 
from  the  consignees,  divided  it  among  them- 
selves, and  paid  to  the  Erie  and  Pacific  Despatch, 
for  its  services,  so  much  per  cent  on  the  gross 
freights  for  pound  freight,  and  sixty  cents  a  bale 
on  cotton,  each  road  settling  separately  with  the 
Despatch  for  its  dues. 

It  is  further  stated,  in  the  special  finding,  that 
on  all  shipments  from  St.  Louis  to  New  York 
by  the  railroad  companies  over  which  the  Meir 
cotton  was  carried,  the defendantpaid  the trane- 
fer  charges  from  St.  Louis  to  East  St.  Louis, 
and  the  Erie  Railway  paid  the  lighterage  nt 
Jersey  City,  whether  the  goods  were  to  go  to 
New  York  proper,  or  were  foreign  bound. 
These  transfer  and  lighterage  charges  were  in- 
cluded in  the  through  rate  named  by  the  de- 
fendant. On  shipments  by  that  route  from  New 
York  to  St.  Louis,  the  defendant  collected  the 
freight  money  from  consignees,  and,  retaining 
its  proportion,  accounted  for  the  residue  to  the 
next  road  in  the  line,  which,  in  like  manner, 
deducted  its  share  and  accounted  in  the  same 
way  to  the  next,  and  so  on,  to  the  beginning 
of  the  line.  On  shipments  from  St.  Louis  to 
New  York  City  proper,  the  iJrie  Railway  col- 
lected the  freights  from  the  consignees,  and  in 
like  manner  settled  with  the  next  preceding  car- 
rier, and  so  on,  in  the  inverse  order  of  the  trans- 
portation, to  the  first  carrier.  These  settlements 
between  the  roads  were  made  periodically  upon 
accountings  between  them.  Upon  shipments  to 
foreign  ports,  the  Despatch  Company  collected 
from  the  ocean  steamer  the  full  amount  of  the 
inland  freight,  and  paid  the  same  to  the  Erie 
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Railway  Company,  which  settled  with  the  pre- 
ceding carriers. 

The  general  question  presented  by  this  case, 
as  will  nave  been  observed,  relates  to  the  lia- 
bility of  the  defendant  in  error,  the  St.  Louis, 
Yandalia,  Terre  Haute  and  Indianapolis  Rail- 
road Company,  for  the  value  of  certain  cotton, 
part  of  shipments  made  in  January  and  Feb- 
ruary, 1878,  at  St.  Louis  for  Liverpool,  and 
which  having  passed  over  defendant's  road, 
thence  over  the  lines  of  other  railroad  com- 
panies, was  destroyed  by  an  accidental  fire  in 
Jersey  City,  while  in  the  custody  of  the  Erie 
Railway  Company  for  delivery -to  an  ocean 
steamer  for  further  transportation. 

The  positions  taken  on  behalf  of  the  plaintiff 
in  error  are,  in  substance,  these: 

That  the  original  contracts  of  transportation 
between  Meir  &  Co.  and  the  Despatch  Com- 
pany, were  in  parol,  became  complete  when 
the  parol  agreements  were  made  and,  conse- 
quently, for  the  ascertainment  of  the  rights  of 
the  parties,  reference  cannot  be  made  to  bills 
of  lading  subsequently  issued; 

That, In  no  event,  can  Meir  &  Co.  be  held 
bound  by  the  special  conditions  in  the  bills  of 
lading,  whereby  not  only  the  Despatch  Com- 
pany and  its  "connections"  were  relieved  from 
liability  for  loss  of  *'ie  cotton  by  fire,  but  all 
legal  responsibility  was  limited  to  that  com- 
pany in  whose  actual  custody  it  was  when  n  loss 
occurred; 

That  the  defendant,  with  the  other  conpanies, 
over  whose  roads  the  cotton  paaaec,  jointly 
formed  a  continuous  and  connected  Tine,  and 
constituted  a  partnership  of  common  carriers 
for  the  route  between  St.  Louis  and  Jersey  City; 

That  the  Despatch  Company,  by  virtue  of  its 
relations  with  the  railroad  companies,  including 
the  defendant,  was  the  agent  of  that  partnership 
of  carriers,  and  of  each  constituent  member 
thereof,  in  all  contracts  by  it  made  for  the  trans- 
portation of  freight  over  their  line,  and  that  the 
delivery  to  it  of  the  cotton  was,  in  law,  a  deliv- 
ery to  that  line  of  carriers  and  to  each  company 
of  which  it  was  composed; 

That,  consequently,  the  defendant  was  liable 
for  the  destruction  of  the  cotton  by  fire  while 
in  the  custody  of  the  Erie  Railway  Company, 
one  of  the  corporations  alleged  to  constitute  the 
partnership;  such  liability  to  be  determined  not 
by  the  before  mentioned  special  conditions  con- 
tained in  the  bills  of  lading,  but  by  the  general 
doctrines  which  obtain  at  common  law,  in  ref- 
erence to  public  carriers  not  operating  under  a 
special  contract,  limiting  their  liability;  and, 
lastly, 

That  the  cotton  was  held  for  an  unreasonable 
length  of  time  in  Jersey  City,  without  delivery 
to  the  Oceanic  Steam  Transportation  Company 
for  further  transportation;  in  consequence  of 
which  delay,  it  is  contended,  the  cotton  was 
lost  by  the  fire  mentioned;  in  other  words,  had 
the  cotton,  after  reaching  Jersey  City,  been 
promptly  delivered  to  the  ocean  steamer,  it 
would  not  have  been  within  reach  of  the  fire 
that  destroyed  it.  It  is  not  claimed  that  there 
was  negligence  in  any  other  respect. 

The  first  question  pressed  upon  our  attention 
relates  to  the  bills  of  lading.  It  appears  from 
the  special  finding  that,  at  the  time  the  cotton 
was  delivered  to  the  Despatch,  there  was  an 
understanding  that  bill*  «f  hvluvr  should  be 
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given  to  Meir  &  Co.  The  latter  had  been,  prior 
to  1878,  large  shippers  of  cotton  by  that  com- 
pany and  had  received  from  it  numerous  bills 
of  lading.  Whether  they  contained  any  special 
conditions  whatever  is  not  found.  Nor  does  it 
appear  whether  the  bills  of  lading  for  the  ship- 
ments of  1878  were  to  contain  special  conditions 
relieving  the  Despatch  and  its  connections  from 
the  duties  and  responsibilitie8,oranyof  them,  an- 
nexed by  law  to  their  employment,  nor  whether 
the  bills  for  those  shipments  were  similar  to 
those  given  in  previous  years.  So  far  as  dis- 
closed dv  the  finding,  Meir  &  Co.,  when  receiv- 
ing the  bills  in  question,  were  silent  as  to  their 
provisions.  Neither  when  they  received  the  bills 
of  lading  issued  prior  to  1873,  nor  those  issued 
on  the  shipments  in  question,  was  attention 
called  to  their  provisions.  Nothing  was  said  by 
the  Despatch,  on  either  occasion,  about  special 
exemptions  or  exceptions  for  the  benefit  of  the 
carriers.  In  fact,  Meir  &  Co.,  although  having 
abundant  opportunity  to  do  so,  never  read  any 
of  the  Despatch's  bills  of  lading  further  than 
to  see  that  they  correctly  described  the  cotton 
and  accurately  stated  the  rate,  designation  and 
names  of  consignors  and  consignees.  They  were 
not  aware,  until  after  the  loss  complained  of, 
that  the  bills  of  lading  contained  the  special 
provisions  under  examination.  And  it  is  ex- 
pressly stated  in  the  special  finding  that  they 
never  "assented  to  said  special  provisions." 

If  the  bill  of  lading  constituted,  as  the  cir- 
cuit court  held  that  it  did,  the  contract  of  trans- 
portation with  the  owners  of  the  cotton,  and  if 
the  defendant  is  to  be  regarded  as  one  of  the 
"connections"  of  the  Despatch  Company,  then, 
mani  f  eslly,  the  law  would  be  for  the  defendant. 
For,  the  bills  of  lading  expressly  limit  respon- 
sibility for  loss  or  damage  to  that  carrier  in  [155] 
whose  actual  custody  the  cotton  might  be  when 
lost  or  destroyed.  But,  as  we  have  seen,  plaint- 
iff contends  that  Meir  &  Co.  were  not  bound 
by  those  special  conditions,  for  the  reason  that 
the  bills  of  lading  were  not  delivered  until  after 
the  cotton  was  surrendered  to  the  Despatch  Com- 
pany for  transportation)  and  because,  also,  it  is 
expressly  stated  in  the  finding  that  they  never 
assented  to  those  special  provisions.  Plaintiff 
insists  that  it  is  the  settled  doctrine  of  this  court, 
as  announced  in  Steam  Nat.  Co.  v.  Merck.  Bk., 
6  How.,  888;  R.  R.  Co.  v.  Mfg.  Co.,  16  Wall., 
828  [88  U.  S..XXL,  8021;  York  Co.  v.  R.  R.Co., 
8  Wall.,  118  [70  U.  S.,  XVIII.,  172],  and  in 
other  cases,  that  a  common  carrier  cannot  resort 
to  implication  or  inf  crence ,  founded  on  doubtful 
and  conflicting  evidence,  or  on  the  silence  of 
the  shipper  when  receiving  cither  a  bill  of  lad- 
ing, or  a  notice  with  special  conditions  annexed; 
that  the  carrier,  in  order  to  obtain  exemption 
from  any  of  the  duties  imposed  upon  it  by  law, 
must  show  an  express  stipulation,  in  parol  or  in 
writing,  upon  the  part  of  the  shipper,  assenting 
to  such  exemption;  and  that,  in  the  nature  of 
things,  Meir  &  Co.  cannot  be  held  to  have  ex- 
pressly stipulated  for  exemptions  to  which,  the 
court  finds,  they  never  assented. 

To  this  it  is  replied  that  Meir  &  Co.  expressly 
stipulated  for  bills  of  lading  to  be  given  them, 
had  abundant  opportunity  to  examine  all  the 

S revisions  of  those  subsequently  delivered,  and 
id,  in  fact,  read  some  portion  of  each  one, 
that  their  failure  to  read  all  the  provisions  was 
their  own  fault,  and,  since  the  bill  of  lading 
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contains  an  express  notice  that  "  in  accepting 
this  bill  of  lading,  the  shipper  or  other  agent 
of  the  owner  of  the  property  carried,  expressly 
accepts  and  agrees  to  all  its  stipulations,  excep- 
tions and  conditions,"  the  law  will  not  now  per- 
mit Meir  &  Co.  to  plead  their  own  negligence, 
or  to  say  that  its  provisions  were  not  binding 
upon  them. 

Whether  the  one  or  the  other  of  these  positions 
is  correct  it  is  not  necessary  to  determine,  since 
there  are  other  controlling  questions  touching 
which  there  is  entire  unanimity  in  the  court, 
and  upon  the  determination  of  which  our  de- 
cision may  rest, 
f  i  Kdi  Waving,  therefore,  any  expression  of  opinion 
[156]  M  to  whether,  upon  the  findings  in  this  case, 
the  bills  of  lading  expressed  the  contract  be- 
tween Mcir  &  Co.  and  the  Despatch  Compan 
or  as  to  whether  the  Railroad  Company  can  take 
shelter  under  the  special  provisions,  to  which 
reference  has  been  made,  and  assuming,  for  the 
purposes  of  our  decision— as  plaintiff  in  error 
insists  we  must  do— that  the  defendant  cannot 
claim  the  benefit  of  those  provisions,  we  proceed 
to  an  examination  of  other  grounds  upon  which 
it  is  sought  to  hold  defendant  liuble  for  the  value 
of  the  cotton  burned  in  Jersey  City. 

The  main  proposition  advanced  upon  this 
branch  of  the  case  by  plaintiff's  counsel  is,  that, 
in  these  transactions,  the  Erie  and  Pacific  Des- 
patch was  the  agent  of  the  defendant  and  of  the 
other  railroad  companies  over  whose  lines  the 
cotton  was  carried.  If  by  this  is  meant  that  the 
Despatch  was  an  agent  of  the  defendant,  with 
general  authority  to  bind  the  latter  by  contracts 
for  transportation, it  is  sufficient  to  say  that  there 
is  no  justification  in  the  findings  for  any  such 
position.  It  nowhere  appears  that  the  Despatch 
assumed  to  have  or  that  the  defendant  recog- 
nized it  as  having  any  such  unlimited  authority. 
The  Despatch  Company  and  the  defendant  had, 
it  is  true,  certain  business  relations,  but  those 
relations  did  not  necessarily  involve  an  agency 
upon  the  part  of  the  former  for  the  latter  in  the 
making  of  contracts  for  transportation.  The 
agreement  between  those  companies  only  bound 
the  Railroad  Company  to  "  receive,  load  and 
unload,  deliver  and  way-bill,"  such  freight  as 
was  sent  to  it  by  the  Despatch;  and  at  the  rates 
established,  not  by  the  latter,  but  by  the  defend- 
ant and  other  railroad  companies.  The  Despatch 
could  not  itself  make  a  contract,  or  fix  any  rate 
for  the  carriage  of  goods  over  defendant's  road 
except  as  authorized  by  defendant.  It  is  ex- 
pressly so  stated  in  the  special  finding.  So  far 
from  the  Despatch  Company  being  authorized 
to  impose  upon  defendant  obligations  for  the 
safe  carriage  of  goods  over  the  lines  of  other 
carriers,  the  agreement  of  defendant  with  that 
Company  was,  while  assuming  all  the  risks  of 
common  carriers,  "  To  pay  all  damages  to  or 
loss  of  property,  while  on  their  line  oi  road  or 
in  their  possession."  The  contract  obligation 
[1571  of  the  defendant  to  receive  and  transport  the 
freight  of  the  Despatch  Company,  at  the  estab- 
lished rates,  did  not  impose  upon  the  former  an 
obligation  to  carry  beyond  its  terminus,  or  sub- 
ject it  to  liability  for  the  negligence  of  other  car- 
riers. Whether  the  defendant  should  under- 
take for  the  safe  transportation  of  goods  beyond 
its  own  line,  was  not  a  matter  left,  in  any  de- 
gree, for  the  determination  of  the  Despatch  | 
See  14  Otto. 


Company,  and  was  not  within  any  authority  it 
had. 

So  that  the  liability  of  defendant  for  the  safe 
carriage  of  the  cotton,  after  its  delivery  to  the 
next  succeeding  carrier  on  the  prescribed  route 
to  New  York,  must  depend  upon  the  inquiry 
whether  defendant,  in  any  form,  assumed  or 
held  itself  out  to  the  public  as  assuming  any 
such  responsibility.  The  legal  proposition  in- 
volved in  this  inquiry  was  considered  by  this 
court  in  the  case,  already  referred  to,  of  R.  R. 
Co.  v.  Mfg.  Co.  Speaking  by  Mr.  Jvttiee  Davis, 
we  there  gave  our  sanction  to  the  rule,  adopted 
in  most  of  the  courts  of  this  country,  that  the 
carrier,  in  the  absence  of  a  special  contract,  ex- 
press or  implied,  for  the  safe  transportation  of 
goods  to  their  known  destination,  is  only  bound 
to  carry  safely  to  the  end  of  its  line,  and  there 
deliver  to  the  next  carrier  in  the  route.  This 
principle  was  subsequently  recognized  in  R.  R. 
Co.  v.  Pratt,  22  Wall.,  129  [89  U.  8.,  XXII., 
829],  although  in  that  case  the  way-bill  or  re- 
ceipt of  the  carrier  was  held  to  import  an  un- 
dertaking for  the  safe  carriage  of  the  goods  as 
well  over  its  own  line  as  over  the  lines  of  other 
carriers.  Was  there,  we  then  inquiie,  in  the 
present  case,  a  special  contract  or  undertaking 
by  the  defendant  to  carry  beyond  its  route?  A 
careful  consideration  of  the  facts  set  out  in  the 
finding  satisfies  us  that  there  was  no  such  con- 
tract or  undertaking.  The  defendant  received 
the  cotton  without  executing  bills  of  lading 
therefor.  It  had  never  given  bills  of  lading  for 
goods  shipped  by  the  Erie  and  Pacific  Despatch. 
Its  custom  was  to  make  a  way-bill  only  over  its 
own  road.  That  course  was  pursuea  in  this 
case,  and  defendant  only  collected  and  received 
pay  for  carrying  to  Indianapolis.  It  is  true  the 
way-bills,  upon  their  face,  indicated  that  the 
cotton  was  consigned  to  CO.  Meir  &  Co.,  Lon- 
don. But  that  circumstance,  is  not,  of  itself, 
controlling  or  conclusive.  The  reference  in  the 
way-bill  to  the  consignees  was  mere  description 
to  show  the  ultimate  destination  of  the  cotton. 
Each  way-bill,  executed  by  defendant,  purport- 
ed to  be  nothing  more  than  a  "manifest  of  (I58) 
freight  from  St.  Louis  to  Indianapolis,"  and 
fails  to  show  an  undertaking  by  defendant  to 
transport  beyond  the  latter  city. 

Nor,  in  our  judgment,  can  a  special  under- 
taking to  carry  beyond  its  terminus  be  implied, 
against  defendant,  from  the  arrangement  al- 
ready referred  to,  between  the  Despatch  Com- 
>any  and  sundry  railroad  companies  whose 
incs  terminated  at  New  York,  whereby  the  lat- 
ter, separately,  agreed  to  carry  all  goods  for  the 
transportation  of  which  the  former  should  con- 
tract, at  the  established  tariff  rates,  or  at  any 
special  rates  furnished  by  the  railroad  com- 
panies. 

Such  an  arrangement,  did  not,  in  our  opin- 
ion, involve  joint  liability  upon  the  part  of  the 
railroad  companies,  or  make  them  partners  ei- 
ther inter  aete  or  as  to  third  persons.  Each  com- 
pany bore  the  general  expenses  of  its  own  route 
and  of  all  transportation  over  it  The  division, 
upon  the  basis  merely  of  distance,  of  the  ag- 
gregate pay  for  the  entire  route  covered  by  the 
roads  of  these  companies  gave  each  one  mo  great- 
er amount  than,  perhaps,  it  would  have  earned 
had  the  Despatch  contracted  with  each,  sepa- 
rately, for  the  transportation  of  the  cotton.  The 
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arrangement  in  question  was  one  simply  of  con- 
venience both  for  the  shipper  and  carrier.  Un- 
der it  Meir  &  Co.  were  enabled  to  contract,  at 
St.  Louis,  for  a  through  rate  for  the  transporta- 
tion of  the  cotton  by  the  Despatch  Company. 
The  latter,  in  order  to  meet  its  obligations  to 
the  owners  'if  the  cotton,  used  the  road  of  de- 
fendant, receiving  from  the  latter  nothing  more 
than  its  way-bill  to  Indianapolis,  which  showed 
upon  its  face  the  proportion  of  the  aggregate 
pay  to  which  defendant  would  be  entitled.  The 
defendant  received  compensation  only  for  trans- 
portation over  its  road,  and  settled  separately 
with  the  Despatch.  It  undertook,  and  was  only 
Ixrand,  to  transport  over  its  own  line  and  de- 
liver to  the  succeeding  carrier.  That  duty  was 
discharged  and  the  loss  occurred  while  the  cot- 
ton was  held  by  another  carrier.  The  mere  fact 
that  it  joined  with  other  companies  in  establish- 
ing a  through  rate  from  St.  Louis  to  New  York, 
to  be  divided  between  themselves,  upon  the 
basis,  not  of  expenses  incurred,  or  investment 
made,  but  of  distance  simply,  although  compe- 
tent as  evidence,  does  not,  of  itself,  imply  an 
undertaking  to  transport  beyond  its  line,  or  to 
become  bound  for  any  default  or  negligence  of 
other  carriers. 

In  view  of  the  conclusion  thus  indicated,  it  is 
unnecessary  to  determine  the  rights  of  the  plaint- 
iff in  error  as  against  the  Despatch,  or  to  in- 

Suire  whether  the  detention  of  the  cotton  in 
ersey  City,  under  the  circumstances  disclosed 
in  the  record,  was  negligence  upon  the  part 
either  of  the  Despatch  or  of  the  Erie  Railway 
Company,  or  of  both.  Nor  need  we  inquire 
whether  the  destruction  of  the  cotton,  by  an  ac- 
cidental fire,  was,  in  a  legal  sense, the  result  of  its 
detention,  in  Jersey  City,  for  an  unreasonable 
length  of  time  without  delivery  to  the  ocean 
steamer.  Those  questions  are  not  material  up- 
on the  present  issues. 

Upon  the  whole  case  the  law  is  for  the  de- 
fendant, and  (he  judgment  it  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Oted-107  U.  S.,107 ;  13  R.  I.,  574;  48  Am.  Eep.,  48. 


>]    ERWIN  DAVIS  kt  Aii.,  Plffs.  in  Err., 
v. 

WELLS,  FARGO  &  COMPANY. 

(See  S.  C.,  14  Otto,  159-170.) 

Acceptance  of  offer— guaranty  when  absolute — 
consideration  of— demand,  when  waived — de- 
fense— construction  of  contract. 

1.  The  rule  requiring  notice  of  the  acceptance  of 
a  guaranty,  and  of  au  Intention  to  act  under  it, 
applies  only  in  those  cases  where,  in  legal  effect,the 
Instrument  is  merely  an  offer  or  propoeal.acceptance 
of  which  by  the  guarantee  te  necessary  to  that  mut- 
ual assent  without  which  there  can  be  no  contract. 

2.  If  the  guaranty  is  made  at  the  request  of  the 
guarantee,  it  then  becomes  the  answer  of  the  guar- 
antor to  a  proposal  made  to  him,  and  its  delivery  to 
or  for  the  use  of  the  guarantee  completes  the  com- 
munication between  them  and  constitutes  a  con- 
tract. The  same  result  follows  where  the  agreement 
to  accept  is  contemporaneous  with  the  gua  ranty  and 
constitutes  its  consideration.  It  must  be  so  wher- 
ever there  is  a  valuable  consideration  other  than  the 
expected  advances  to  be  made  to  the  principal  debt- 
or which  passes  at  the  time  the  undertaking  is  given 
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from  the  guarantee  to  the  guarantor;  and  equally 
so  where  the  instrument  is  in  the  form  of  a  bilateral 
contract,  in  which  the  guarantee  binds  himself  to 
make  the  contemplated  advances,  or  which  other- 
wise creates,  by  its  recitals,  a  privity  between  the 
guarantee  and  guarantor.  In  each  of  these  cases  the 
mutual  assent  of  the  parties  is  either  expressed  or 
necessarily  implied. 

3.  When  a  guaranty  is  expressed  to  be  in  considera- 
tion of  one  dollar  paid  to  the  guarantor  by  the  guar- 
antee, the  receipt  of  which  is  therein  acknowledged, 
it  is  not  an  unaccepted  proposal,  requiring  notice  of 
acceptance  to  bind  the  guarantor,  but  without  such 
notice  becomes  binding  on  delivery. 

4.  Where  a  guaranty  declares  that  the  guarantor 
thereby  guaranties  unto  the  guarantee,  uncondi- 
tionally at  all  times,  any  advances,  etc.,  to  a  third 
person,  notice  of  demand  of  payment,  and  the  de- 
fault of  the  debtor  is  waived,  as  well  as  notice  of  the 
amount  of  the  advances  when  made,  when  either  or 
both  would  otherwise  be  required. 

5.  But  a  failure  or  delay  in  giving  such  notices.  If 
required,  is  no  defense  to  an  action  upon  the  guar- 
anty unless  where  loss  or  damage  has  thereby  ac- 
crued to  the  guarantor,  and  then  only  to  the  extent 
of  the  loss  or  damage  proved. 

6.  Notwithstanding  the  contract  of  guaranty  is 
the  obligation  of  a  surety,  it  is  to  be  construed  as  a 
mercantile  instrument  in  furtherance  of  its  spirit 
and  liberally  to  promote  the  use  and  convenience  of 
commercial  intercourse. 

[No.  64.] 

Argued  Nov.  1,  1881.     Decided  Nov.  14,  1881. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
The  case  is  stated  by  the  court. 
Mr.  James  M.  Wool  worth,  for  plaintiffs 

in  error: 

The  charge  of  the  court  first  assigned  for  er- 
ror, and  its  refusal  to  charge  upon  the  point 
as  requested  by  the  plaintiffs  in  error,  raises  the 
question  whether  the  guaranty  becomes  opera- 
tive, if  the  guarantor  be  not,  within  a  reason- 
able time,  informed  by  the  creditor  of  accept- 
ance. This  has  been  settled  by  a  series  of  well 
considered  judgments  of  this  court. 

Russell  v.  Clark,  7  Cranch,69;  Edmondstonv. 
Drake,  5  Pet.,  624;  Douglass  v.  Reynolds,!  Pet., 
118;  S.  C,  12  Pet.,  497 ;  Lee  v.  Dick,  10  Pet., 
482;  Adams  v.  Jones,  12  Pet.,  207. 

These  decisions  have  been  followed  and  ap- 
proved in  the  state  courts. 

Lawton  v.  Maner,  9  Rich.  (8.  CJ,  885;  SoUee 
v.  Meugy,  1  Bailey  (S.  C),  620;  ClafUn  v.  Bri- 
ant,  58  Ga.,  414 ;  Burns  v.  Semrnes,  4  Cranch 
(C.  C),  702;  ShewcU  v.  Knox,  1  Dev.  L.  (N. 
C.),  404;  Taylor  v.  McClung,  2  Houst.  (Del.), 
24  ;  Tuckerman  v.  French,  7  Me.,  115  ;  Kellogg 
v.  Stockton,  29  Pa., 460;  Bk.  v.  Sfc»,16La.,589; 
Menard  v.  Scudder,  7  La.  Ann.,  885;  Kinchetoe 
v.  Holmes,  7  B.  Mon.  (Ky.),  5;  Allen  v.  Pike.Z 
Cush.,  288  ;  Mussey  v.  Rayner,  22  Pick.,  228  ; 
Rankin  v.  Cfiilds,  9  Mo.,  665;  MayMd  v.  Wheel- 
er, 37  Tex. ,  256;  McCoUum  v.  Gushing,  22  Ark. , 
540 ;  Howe  v.  Nickels,  22  Me.,  175 ;  Oeiger  v. 
Clark,  18  Cal.,  579;  Cooke  v.  Orne,  87  111.,  186; 
see,  also,  Cremer  v.  Higginson,  1  Mas.,  828 ; 
Wildes  v.  Savage,  1  Story,  22;  Caton  v.  Shaw ,2 
Harr.  &  G.,  22;  Beekman  v.  Hale,  17  Johns., 
184. 

Nor  is  there  anything  to  take  this  case  out  of 
the  rule. 

1.  The  words  found  in  this  guaranty  "uncon- 
ditionally at  all  times"  have  not  such  effect;  for 
the  ground  of  the  doctrine  is, not  that  the  opera- 
tion of  the  writing  is  conditional  upon  notice, 
but  it  is  until  it  is  accepted,  and  notice  of  its 
acceptance  given  to  the  guarantor.  There  is  no 
contract  between  the  guarantor  and  the  guar- 
antee ;  the  reason  being  that  the  writing  is  merely 
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an  offer  to  guaranty  the  debt  of  another,  and  it 
must  be  accepted  and  notice  thereof  given  to 
the  party,  offering  himself  as  security  before  the 
minds  met;  and  he  becomes  bound. 

Until  the  notice  is  given.there  is  want  of  mut- 
uality; the  case  is  not  that  of  an  obligation  on 
condition,  but  of  an  offer  to  become  bound  not 
accepted  ;  that  is,  there  is  not  a  conditional  con- 
tract, but  no  contract  whatever. 

Kellogg v.  8tockton,29  Pa.,  400;  Tuckermanv. 
French,!  Me.  1 15;  Allen  v.  Ptkefi  Cush. ,  288-242; 
Rapelye  v.  Bailey,  8  Conn.,  438;  Kay  v.  Alien, 
9  Barr,  820;  Bk.  v.  Mitc/iell,  15  Conn.,  206. 

2.  Nor  is  the  circumstance,  that  the  paper  ex- 
presses a  guaranty  of  past  as  well  as  future  over- 
drafts, material. 

The  neglect  to  advise  the  plaintiffs  in  error  of 
the  closing  of  the  accounts  and  the  amount  of 
the  overdraft,  relieved  them  of  their  liability. 

Douglass  v.  Reynolds,  7  Pet.,  126 ;  Mfg.  Co. 
v.  TOfeA,10How.,461;  Bk.  v.  Haynes,  8 Pick., 
428;  Oremer  v.  Higginson,  1  Mason,  828;  Howe 
v.  Nickels,  22  Me.,  175. 

Messrs.  Shelbbha-rger  &  Wilson,  for  defend- 
ants in  error : 

One  class  of  questions  made  by  the  defend- 
ants is  stated  in  the  instructions  asked  by  de- 
fendants, Nos.  1,  2,  3,  5,  all  based  upon  the 
claim  that  there  was  no  liability  of  defendants 
on  the  guaranty  set  out  in  the  record, unless  the 
plaintiffs  first  gave  notice  of  their  acceptance  of 
the  guaranty,  and  unless,  within  a  reasonable 
time  after  each  advancement  made  on  the  faith 
of  the  guaranty,  the  plaintiffs  gave  notice  to  de- 
fendants of  the  fact  of  advancement. 

Did  the  court  err  in  refusing  such  instruc- 
tions ?  Please  note  the  following  elements  of 
this  guaranty : 

1.  it  is  one  under  seal  and,  therefore,  denot- 
ing a  consideration  paid  (see  Douglass  v.  How- 
land,  24  Wend.,  85);  and,  besides,  is  expressly 
stated  to  be  made  on  a  consideration  paid  and 
estops  the  party  from  denying  the  consideration. 
See,  also,  Lawrence  v.  McCalmont,  2  How.  ,426. 

2.  It  is  not  a  proposal  for  a  guaranty,  but  is 
expressly  stated  to  be  a  present  guaranty.  The 
words  are  "  we  hereby  guaranty,"  in  the  pres- 
ent tense. 

3.  It  is  not  a  conditional  guaranty,  binding 
only  on  condition  of  the  giving  of  notice  of  any 
sort ,  but  is  made  unconditional  in  express  words. 

4.  It  is  not  an  indefinite  guaranty  in  respect 
to  the  amount  guarantied,  but  is  exact  as  to  the 
maximum  amount  guarantied,  $10,000. 

5.  It  is  a  guaranty  in  part  of  a  then  existing 
indebtedness.  It  is  one  agreeing  now  to  guar- 
anty that  present,  and  also  future  indebtedness, 
in  consideration  of  plaintiffs'  giving  further 
credit. 

6.  The  guaranty  is  one  not  only  taking  effect 
in  pretse nit,  and  absolutely  or  unconditionally, 
but  is  one  which  expressly  defines  what  alone 
shall,  as  against  the  guarantee,  put  an  end  to 
its  continuing  force,  to  wit :  until  revoked  by 
us  in  writing. 

7.  The  express  words  of  the  guaranty  make 
its  acceptance  by  plaintiffs  to  take  effect  and  be- 
come binding  at  the  same  moment  when  the 
paper  is  delivered. 

One  of  the  qualities,  then,  of  this  guaranty, 
is  undeniably  and  expressly  that  it  is  an  uncon- 
ditional guaranty.  "Unconditional"  is, in  law, 
the  exact  equivalent  of  "absolute."  Bouvier 
See  14  Otto. 


defines  "absolute,"  thus :  "Complete,  perfect, 
final;  without  any  condition  or  incumbrance." 

The  authorities  hold  that  such  notice,  in  the 
case  of  such  a  guaranty  "  absolute,"  is  not  re- 
quired. March  v.  Putney,  56  N.  H.,  84;  Colon 
v.  Shaw,  2  Harr.  &  O.,  Md.,  1C  Wordsworth  v. 
Allen,  8  Gratt.  (Va.),  174;  Irvine  »  Brasfield.lO 
Heisk.  (Tenn.),  425  ;  Powers  v.  Bumcratz,  12 
Ohio  8t..  273;  Bk.  v.  Mitchell,  15  Conn.,  206  ; 
Wildes  v.  Savage,  1  Story,  22;  Bleeker  v.  Hidefi 
McLean,  279. 

Where  notice  of  the  acceptance  of  the  guar- 
anty is  either  proved  to  have  been  duly  given, 
or  where  the  terms  of  the  guaranty  were  such 
that  notice  of  acceptance  is  not  required,  and 
the  guaranty  is  a  continuing  one,  as  it  is  here, the 
giving  of  notice  of  each  successive  credit  given 
on  the  faith  of  the  guaranty  is  not  required;  and 
such  notice,  when  it  is  not  also  waived,  as  it  is 
by  the  present  guaranty,  is  only  required  to  be 
given  within  a  reasonable  time  after  the  deal- 
ings under  the  guaranty  are  closed;  and  where 
no  damage  results  from  the  failure  to  give  even 
this  notice,  there  is  no  discharge  from  liability 
on  account  of  such  want  of  notice.  Such  is 
the  holding  of  the  court  in  Mfg.  Co.  v.  Welch,  10 
How.,  461-475;  and  in  Wildes  v.  Savage.l  Story, 
32,  this  doctrine  is  fully  stated. 

Mr.  Justice  Matthews  delivered  the  opinion 
of  the  court: 

The  action  below  was  brought  by  Wells,  Far- 
go &  Co.,  against  the  plaintiffs  in  error,  upon 
a  guaranty,  in  the  following  words: 

"  For  and  in  consideration  of  one  dollar  to 
us  in  hand  paid  by  Wells,  Fargo  &  Co.  (the  re- 
ceipt of  which  is  hereby  acknowledged),  we 
hereby  guarantee  unto  them,  the  said  Wells, 
Fargo  &  Co.,  unconditionally  at  all  times,  any 
indebtedness  of  Gordon  &  Co. ,  a  firm  now  doing 
business  at  Salt  Lake  City,  Territory  of  Utah, 
to  the  extent  of  and  not  exceeding  the  sum  of 
ten  thousand  dollars  ($10,000)  for  any  overdrafts 
now  made,  or  that  may  hereafter  be  made,  at 
the  bank  of  said  Wells,  Fargo  &  Co. 

This  guaranty  to  be  an  open  one,  and  to 
continue  one  at  all  times  to  the  amount  of  ten 
thousand  dollars,  until  revoked  by  us  in  writ- 
ing^ 

Dated,  Salt  Lake  City,  11th  November,  1874. 

In  witness  whereof  we  have  hereunto  set  our 
hands  and  seals  the  day  and  year  above  written. 

Erwin  Davis.  [seai-I 
J.  N.  H.  Patrick,  [seal.] 

Witness:  J.  Gordon." 

The  answer  setup,  by  way  of  defense,  that  1 160] 
there  was  no  notice  to  the  defendants  from  the 
plaintiffs  of  their  acceptance  of  the  guaranty, 
and  their  intention  to  act  under  it;  and  no  no- 
tice, after  the  account  was  closed,  of  the  amount 
due  thereon;  and  no  notice  of  the  demand  of 
payment  upon  Gordon  &  Co.,  and  of  their  fail-  r___  . 
ure  to  pay  within  a  reasonable  time  thereafter.  1 18 1 J 

But  there  was  no  allegation  that  by  reason 
thereof  any  loss  or  damage  had  accrued  to  the 
defendants. 

On  the  trial  it  was  in  evidence  that  this  guar- 
anty was  executed  by  the  defendants  below  and 
delivered  to  Gordon  on  the  day  of  its  date,  for 
delivery  by  him  to  Wells,  Fargo  &  Co.,  which 
took  place  on  the  same  day;  that  Gordon  &  Co. 
were  then  indebted  to  the  plaintiffs  below  for  a 
balance  of  over  $9,000  on  their  bank  account; 
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that  their  account  continued  to  be  overdrawn, 
Wells,  Fargo  &  Co.  permitting  it  on  the  faith 
of  the  guaranty,  from  that  time  till  July  81, 
1875,  when  it  was  closed,  with  a  debit,  balance 
of  $6,200;  that  the  account  was  stated  and  pay- 
ment demanded  at  that  time  of  Gordon  &  Co., 
who  failed  to  make  payment;  that  a  formal  no- 
tice of  the  amount  due  and  demand  of  payment 
was  made  by  Wells,  Fargo  &  Co. ,  of  the  defend- 
ants below,  on  May  28, 1876,  the  day  before  the 
action  was  brought.  There  wns  no  evidence  of 
any  other  notice  having  been  given  in  reference 
to  it;  either  that  Wells,  Fargo  &  Co.  accepted 
it  and  intended  to  rely  upon  it,  or  of  the  amount 
of  the  balance  due  at  or  after  the  account  was 
closed;  and  no  evidence  was  offered  of  any  loss 
or  damage  to  the  defendants  by  reason  thereof, 
or  in  consequence  of  the  delay  in  giving  the 
final  notice  of  Gordon  &  Co. 'a  default. 

The  defendant's  counsel  requested  the  court, 
among  others  not  necessary  to  refer  to,  to  give 
to  the  jury  the  following  instructions,  num- 
bered first,  second,  third  and  fifth: 

1.  If  the  jury  believes  from  the  evidence  that 
the  guaranty  sued  upon  was  delivered  by  the 
defendants  to  Joseph  Gordon,  and  not  to  the 

{tlaintiff,  but  was  afterwards  delivered  to  the 
atter  by  Joseph  Gordon,  or  by  Gordon  &  Co., 
it  became  and  was  the  duty  of  Wells,  Fargo  & 
Co.  thereupon  to  notify  the  defendants  of  the 
acceptance  of  said  guaranty,  and  their  inten- 
tion to  make  advancements  ou  the  faith  of  it, 
and,  if  they  neglected  or  failed  so  to  do,  the  de- 
fendants are  not  liable  on  the  guaranty,  and 
your  verdict  must  be  for  the  defendants. 

2.  If  Wells,  Fargo  &  Co.  made  any  advance- 
ments to  Gordon  &  Co.  on  overdrafts' on  the 
faith  of  said  guaranty,  it  became  and  was  the 
duty  of  plaintiff  to  notify  the  defendants,  with- 
in a  reasonable  time  after  the  last  of  said  ad- 
vancements of  the  amount  advanced  under  the 
guaranty,  and  if  the  plaintiff  failed  or  neglected 
so  to  do,  it  cannot  recover  under  the  guaranty, 
and  your  verdict  must  be  for  the  defendants. 

8.  What  is  a  reasonable  time  in  which  notice 
should  be  given  is  a  question  of  law  for  the 
court.  Whether  notice  was  given  is  one  of  fact 
for  the  jury.  The  court,  therefore,  instructs 
you  that  if  notice  of  the  advancements  made 
under  said  guaranty  was  not  given  until  after 
the  lapse  of  twelve  months  or  upward  from  the 
time  the  last  advancement  was  made  to  Gordon 
&  Co.,  this  was  not,  in  contemplation  of  law,  a 
reasonable  notice,  and  your  verdict,  if  you  so 
find  the  fact  to  be,  should  be  for  the  defend- 
ants. 

5.  Before  any  right  of  action  accrued  in  favor 
of  plaintiff  under  said  guaranty,  it  was  incum- 
bent on  it  to  demand  payment  of  the  principal 
debtor,  Gordon  &  Co.  and,  on  their  refusal  to 
pay,  to  notify  the  defendants.  If  the  jury,  there- 
fore, find  that  no  such  demand  was  made,  and 
no  notice  given  to  the  defendants,  the  plaintiff 
cannot  recover  upon  the  guaranty. 

The  court  refused  to  give  each  of  these  in- 
structions, and  the  defendants  excepted. 

The  following  instructions  were  given  by  the 
court  to  the  jury,  to  the  giving  of  each  of  which 
the  defendants  excepted: 

1.  Tou  are  instructed  that  the  written  guar- 
anty offered  in  evidence  in  this  case  is  an  un- 
conditional guaranty  by  defendants,  of  any  and 
all  overdrafts,  not  exceeding  in  amount  $10,000, 
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for  which  said  Gordon  &  Co.  were  indebted  to 
the  plaintiff  at  the  date  of  the  commencement 
of  this  suit.  If  the  jury  believe  from  the  evi- 
dence that  said  guaranty  was  by  said  defend- 
ants, or  by  any  one  authorized  by  them  to  de- 
liver the  same,  actually  delivered  to  plaintiff, 
and  that  plaintiff  accepted  and  acted  on  the 
same,such  deli  very  .acceptance  and  action  there- 
on by  plaintiff  bind  the  defendants,  and  render 
the  defendants  responsible  in  the  action  for  all 
overdrafts  upon  plaintiff  made  by  Gordon  & 
Co.,  at  the  date  of  and  since  the  date  of  said 
delivery  of  said  guaranty,  and  which  were  un- 
paid at  the  date  of  the  commencement  of  this 
suit,  not  exceeding  $10,000. 

2.  The  jury  ore  instructed  that  the  written 
document  under  seal,  offered  in  evidence  in  this 
case,  implies  a  consideration ,  and  constitutes  an 
unconditional  guaranty  ol  whatever  overdraft, 
if  any,  not  exceeding  $10,000.  which  the  jury  [  163] 
may  find  from  the  evidence  that  Gordon  &  Co. 
actually  owed  the  plaintiff  at  the  date  of  the 
bringing  of  this  suit;  and  further,  if  you  be- 
lieve from  the  evidence  that  an  account  was 
stated  of  such  overdraft  between  plaintiff  and 
J.  Gordon  &  Co.,  then  the  plaintiff  is  entitled 
to  interest  on  the  amount  found  due  at  such 
statement,  from  the  date  thereof,  at  the  rate  of 
tenner  cent  per  annum. 

These  exceptions  form  the  basis  of  the  assign- 
ment of  errors. 

The  charge  of  the  court  first  assigned  for  er- 
ror, and  its  refusal  to  charge  upon  the  point  as 
requested  by  the  plaintiffs  in  error,  raises  the 

Question  whether  the  guaranty  becomes  ope  ro- 
ve if  the  guarantor  be  not  within  a  reasonable 
time  informed  by  the  guarantee  of  his  accept- 
ance of  it  and  intention  to  act  under  it. 

It  is  claimed  in  argument  that  this  has  been 
settled  in  the  negative  by  a  series  of  well  con- 
sidered judgments  of  this  court 

It  becomes  necessary  to  inquire  precisely  what 
has  been  thus  settled,  and  what  rule  of  decision 
is  applicable  to  the  facts  of  the  present  case. 

In  Adams  v.  Jones,  12  Pet.,  213,  Mr.  Justin 
Story,  delivering  the  opinion  of  the  court,  said: 
"And  the  question  which,  under  this  view,  is 
presented,  is  whether,  upon  a  letter  of  guaranty, 
addressed  to  a  particular  person  or  to  persons 
generally,  for  a  future  credit  to  be  given  to  the 
party  in  whose  favor  the  guaranty  is  drawn, 
notice  is  necessary  to  be  given  to  the  guarantor 
that  the  person  giving  the  credit  has  accepted  or 
acted  upon  the  guaranty  and  given  the  credit  on 
the  faith  of  it;  we  are  all  of  the  opinion  that  it  is 
necessary;  and  this  is  not  now  an  open  question 
in  this  court,  after  the  decisions  which  have  been 
made  in  Russell  v.  Clark,  7  Cranch,  60;  Ed- 
monston  v.  Drake,  5  Pet.,  624;  Douglass  v.  Rey- 
nolds, 7  Pet.,  118;  Lee  v.  Diek,  10  Pet.,  482; 
and  again  recognized  at  the  present  Term  in  the 
case  of  Reynolds  v.  Douglass,  12  Pet.,  497.  It  is 
in  itself  a  reasonable  rule,  enabling  the  guaran- 
tor to  know  the  nature  and  extent  of  his  liabil- 
ity, to  exercise  due  vigilance  in  guarding  him- 
self against  losses  which  might  otherwise  be  un- 
known to  him,  and  to  avail  himself  of  the  ap- 
propriate means  in  law  and  equity  to  compel 
the  other  parties  to  discharge  him  from  further  1 1  J 
responsibility.  The  reason  applies  with  still 
greater  force  to  cases  of  a  general  letter  of  guar- 
anty, for  it  might  otherwise  be  impracticable 
for  the  guarantor  to  know  to  whom  and  under 
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what  circumstances  the  guaranty  attached,  and 
to  what  period  it  might  Be  protracted.  Trans- 
actions between  the  other  parties  to  a  great  ex- 
tent might  from  time  to  time  exist,  in  which 
credits  might  be  given  and  payments  might  be 
made,  the  existence  and  due  appropriation  of 
which  might  materially  affect  his  own  rights 
and  security.  If,  therefore,  the  questions  were 
entirely  new,  we  should  not  be  disposed  to  hold 
a  different  doctrine;  and  we  think  the  English 
decisions  are  in  entire  conformity  to  our  own." 

In  Reynold*  v.  Douglass,  12  Pet.,  604,  decided 
at  the  same  Term  ana  referred  to  in  the  forego- 
ing extract,  Mr.  Justice  McLean  stated  the  rule 
to  be  "  That,  to  entitle  the  plaintiffs  to  recover 
on  said  letter  of  credit,  they  must  prove  that 
notice  had  been  given  in  a  reasonable  time  after 
said  letter  of  credit  had  been  accepted  by  them, 
to  the  defendants,  that  the  same  had  been  ac- 
cepted;" and  added:  "  This  notice  need  not 
be  proved  to  have  been  given  in  writing  or  in 
any  particular  form,  but  may  be  inferred  by 
the  jury  from  facts  and  circumstances  which 
shall  warrant  such  inference." 

There  seems  to  be  some  confusion  as  to  the 
reason  and  foundation  of  the  rule  and,  conse- 
quently, some  uncertainty  as  to  the  circum- 
stances in  which  it  is  applicable.  In  some  in- 
stances it  has  been  treated  as  a  rule,  inhering  in 
the  very  nature  and  definition  of  every  contract, 
which  requires  the  assent  of  a  party  to  whom 
a  proposal  is  made  to  be  signified  to  the  party 
making  it,  in  order  to  constitute  a  binding 
promise;  in  others  it  has  been  considered  as  a 
rule  springing  from  the  peculiar  nature  of  the 
contract  of  guaranty,  which  requires,  after  the 
formation  of  the  obligation  of  the  guarantor, 
and  as  one  of  its  incidents,  that  notice  should 
be  given  of  the  intention  of  the  guarantee  to  act 
under  it  as  a  condition  of  the  promise  of  the 
guarantor. 

The  former  is  the  sense  in  which  the  rule  is 
to  be  understood  as  having  been  applied  in  the 
,  decisions  of  this  court.  This  appears  very  plain  - 
[165]  ly,  not  only  from  a  particular  consideration  of 
the  cases  themselves,  but  was  formally  declared 
to  be  so  by  Mr.  Justice  Nelson,  speaking  for  the 
court  in  delivering  its  opinion  in  the  case  of 
Mfg.  Co.  v.  Welch,  10  How.,  475,  where  he  uses 
this  language: 

"  He  [the  guarantor]  has  already  had  notice 
of  the  acceptance  of  the  guaranty  and  of  the  in- 
tention of  the  party  to  act  under  it.  The  rule 
requiring  this  notice  within  a  reasonable  time 
after  the  acceptance  is  absolute  and  imperative 
in  this  court,  according  to  all  the  cases;  it  is 
deemed  essential  to  an  inception  of  tlie  contract; 
he  is,  therefore,  advised  of  bis  accruing  liabili- 
ties upon  the  guaranty,  and  may  very  well  an- 
ticipate or  be  cr  arged  with  notice  of  an  amount 
of  indebtedness  to  the  extent  of  the  credit 
pledged." 

And  in  Wildes  v.  Savage,  1  Story,  22,  Mr. 
Justice  Story,  who  had  delivered  the  opinion  in 
the  case  of  Douglass  v.  Reynolds,  7  Pet.,  118, 
after  statin?  the  rule  requiring  notice  by  the 
guarantee  of  his  acceptance,  said :  ' '  This  doc- 
trine, however,  is  inapplicable  to  the  circum- 
stances of  the  present  case;  for  the  agreement 
to  accept  was  contemporaneous  with  the  guar- 
anty and,  indeed,  constituted  the  consideration 
and  basis  thereof." 

The  agreement  to  accept  is  a  transaction  be- 
See  14  Otto. 


tween  the  guarantee  and  guarantor,  and  com- 
pletes that  mutual  assent  necessary  to  a  valid 
contract  between  the  parties.  It  was,  in  the  case 
cited,  the  consideration  for  the  promise  of  the 
guarantor.  And  wherever  a  sufficient  consid- 
eration of  any  description  passes  directly  be- 
tween them,  it  operates  in  the  same  manner  and 
with  like  effect.  It  establishes  a  privity  be- 
tween them  and  creates  an  obligation.  The  rule 
in  question  proceeds  upon  the  ground  that  the 
case  in  which  it  applies  is  on  offer  or  proposal 
on  the  part  of  the  guarantor,  which  does  not 
become  effective  and  binding  as  an  obligation 
until  accepted  by  the  party  to  whom  it  is  made; 
that  until  then  it  is  inchoate  and  incomplete  and 
may  be  withdrawn  by  the  proposer.  Frequent- 
ly the  only  consideration  contemplated  is,  that 
the  guarantee  shall  extend  the  credit  and  make 
the  advances  to  the  third  person,  for  whose  per- 
formance of  his  obligation,  on  that  account,  the 
guarantor  undertakes.  But  a  guaranty  may  as 
well  be  for  an  existing  debt,  or  it  may  be  sup- 
ported by  some  consideration  distinct  from  the 
advance  to  the  principal  debtor,  passing  direct- 
ly from  the  guarantee  to  the  guarantor.  In  the 
case  of  the  guaranty  of  an  existing  debt,  such  a 
consideration  is  necessary  to  support  the  under- 
taking as  a  binding  obligation.  In  both  these  [166] 
cases,  no  notice  of  assent,  other  than  the  per- 
formance of  the  consideration,  is  necessary  to- 

Serfect  the  agreement;  for,  as  Professor  Lang- 
ell  has  pointed  out  in  his  Summary  of  the  Law 
of  Contracts  (Langdell  Cas.  on  Cont,  987), 
"Though  the  acceptance  of  an  offer  and  the 
performance  of  the  consideration  are  different 
things,  and  though  the  former  does  not  imply 
the  hitter,  yet  the  latter  does  necessarily  imply 
the  former;  and  as  the  want  of  either  is  fatal  to 
the  promise,  the  question  whether  an  offer  has 
been  accepted  can  never,  in  strictness,  become 
material  in  those  cases  in  which  a  consideration 
is  necessary;  and  for  all  practical  purposes  it 
may  be  said  that  the  offer  is  accepted  in  such 
cases  by  giving  or  performing  the  considera- 
tion." 

If  the  guaranty  is  made  at  the  request  of  the 
guarantee,  it  then  becomes  the  answer  of  the 
guarantor  to  a  proposal  made  to  him,  and  its 
delivery  to  or  for  the  use  of  the  guarantee  com- 
pletes the  communication  between  them  and 
constitutes  a  contract.  The  same  result  follows, 
as  declared  in  Wildes  v.  Savage,  supra,  where 
the  agreement  to  accept  is  contemporaneous 
with  the  guaranty,  and  constitutes  its  consider- 
ation and  basis.  It  must  be  so  wherever  there 
is  a  valuable  consideration,  other  than  the  ex- 
pected advances  to  be  mode  to  the  principal 
debtor,  which  passes  at  the  time  the  undertak- 
ing is  given  from  the  guarantee  to  the  guaran- 
tor, and  equally  so  where  the  instrument  is  in 
the  form  of  a  bilateral  contract,  in  which  the 
guarantee  binds  himself  to  make  the  con  tern - 

Slated  advances,  or  which  otherwise  creates,  by 
s  recitals,  a  privity  between  the  guarantee  and 
the  guarantor.  For,  in  each  of  these  cases,  the 
mutual  assent  of  the  parties  to  the  obligation  ia 
either  expressed  or  necessarily  implied. 

The  view  we  have  taken  of  the  rule  under 
consideration,  as  requiring  notice  of  acceptance 
and  of  the  intention  to  act  under  the  guaranty, 
only  when  the  legal  effect  of  the  instrument  is 
that  of  an  offer  or  proposal,  and  for  the  purpose 
of  completing  its  obligation  as  a  contract,  is  the 
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one  urged  upon  us  by  the  learned  counsel  for  the 
plaintiff  in  error,  who  says,  in  his  printed  brief: 

"  For  the  ground  of  the  doctrine  is  not  that 
the  operation  of  the  writing  is  conditional  upon 
notice,  but  it  is,  that  until  it  is  accepted  and  no- 
il 167]  tice  of  its  acceptance  given  to  the  guarantor, 
there  is  no  contract  between  the  guarantor  and 
the  guarantee;  the  reason  being  that  the  writing 
is  merely  an  offer  to  guaranty  the  debt  of  an- 
other, and  it  must  be  accepted,  and  notice  there- 
of given  to  the  party  offering  himself  as  security 
before  the  minds  meet  and  he  becomes  bound.. 
Until  the  notice  is  given,  there  is  a  want  of  mut- 
uality; the  case  is  not  that  of  an  obligation  on 
condition,  but  of  an  offer  to  become  bound  not 
accepted;  that  is,  there  is  not  a  conditional  con- 
tract, but  no  contract  whatever." 

It  is  thence  argued  that  the  words  in  the  in- 
strument which  is  the  foundation  of  the  present 
action — "  we  hereby  guarantee  unto  them,  the 
said  Wells,  Fargo  &  Co.,  unconditionally  at  all 
timet,  etc." — cannot  have  the  effect  of  waiving 
the  notice  of  acceptance,  because  they  can  have 
no  effect  at  all  except  as  the  words  of  a  contract, 
and  there  can  be  no  contract  without  notice  of 
acceptance.  And  on  the  supposition  that  the 
terms  of  the  instrument  constitute  a  mere  offer 
to  guaranty  the  debt  of  Gordon  &  Co.,  we  ac- 
cept the  conclusion  as  entirely  lust. 

But  we  are  unable  to  agree  to  that  supposition. 
We  think  that  the  instrument  sued  on  is  not  a 
mere  unaccepted  proposal.  It  carries  upon  its 
face  conclusive  evidence  that  it  had  been  ac- 
cepted by  Wells,  Fargo  &  Co.,  and  that  it  was 
understood  and  intended  to  be,  on  delivery  to 
them,  as  it  took  place,  a  complete  and  perfect 
obligation  of  guaranty.  That  evidence  we  find 
in  the  words — "  for  and  'n  consideration  of  one 
dollar  to  us  paid  by  Wells,  Fargo  &  Co. ,  the  re- 
ceipt of  which  is  hereby  acknowledged, we  here- 
by guarantee,  etc."  How  can  that  recital  be 
true,  unless  the  covenant  of  guaranty  had  been 
made  with  the  assent  of  Wells,  Fargo  &  Co., 
communicated  to  the  guarantors?  Wells,  Fargo 
&  Co.  had  not  only  assented  to  it,  but  had  paid 
value  for  it,  and  that  into  the  very  hands  of  the 
guarantors,  as  they  by  the  instrument  itself  ac- 
knowledge. 

It  is  not  material  that  the  expressed  consider- 
ation is  nominal.  That  point  was  made,  as  to 
a  guarantee,  substantially  the  same  as  this,  in 
the  case  of  Lawrence  v.  McCalmont,  2  How., 
452,  and  was  overruled.  Mr.  Justice  Story  said: 
1 08]  "  The  guarantor  acknowledged  the  receipt  of 
the  one  dollar  and  is  now  estopped  to  deny  it 
If  she  has  not  received  it,  she  would  now  be  en- 
titled to  recover  it.  A  valuable  consideration, 
however  small  or  nominal,  if  given  or  stipulated 
for  in  good  faith,  is,  in  the  absence  of  fraud, 
sufficient  to  support  an  action  on  any  parol  con- 
tract; and  this  is  equally  true  as  to  contracts  of 
guarantee  as  to  other  contracts.  A  stipulation 
in  consideration  of  one  dollar  is  just  as  effectual 
and  valuable  a  consideration  as  a  larger  sum  stip- 
ulated for  or  paid.  The  very  point  arose  in 
Dutchman  v.  Tooth,  5  Bing.  (N.  C),  577, where 
the  guarantor  gave  a  guaranty  for  the  payment 
of  the  proceeds  of  the  goods  the  guarantee  had 
consigned  to  his  brother,  and  also  all  future 
shipments  the  guarantee  might  make  in  consid- 
eration of  two  shillings  and  sixpence  paid  him, 
the  guarantor.  And  the  court  held  the  guaran- 
ty good,  and  the  consideration  sufficient." 
690 


It  is  worthy  of  note  that  in  the  case  from 
which  this  extract  is  taken  the  guaranty  was  sub- 
stantially the  same  as  that  in  the  present  case, 
and  that  no  question  was  made  as  to  a  notice  of 
acceptance.  It  seems  to  have  been  treated  as  a 
complete  contract  by  force  of  its  terms. 

It  does  not  affect  the  conclusion,  based  on 
these  views,  that  the  present  guaranty  was  for 
future  advances  as  well  as  an  existing  debt  It 
cannot,  therefore,  be  treated  as  if  it  were  an  en- 
gagement, in  which  the  only  consideration  was 
the  future  credit  solicited  and  expected.  The 
recital  of  the  consideration  paid  by  the  guarantee 
to  the  guarantor  shows  a  completed  contract, 
based  upon  the  mutual  assent  of  the  parties;  and 
if  it  is  a  contract  at  all,  it  is  one  for  all  the  pur- 
poses expressed  in  it.  It  is  an  entirety  and  cannot 
be  separated  into  distinct  parts.  The  covenant  is 
single  and  cannot  be  subjected  in  its  interpre- 
tation to  the  operation  of  two  diverse  rules. 

Of  course  the  instrument  takes  effect  only 
upon  delivery.  But  in  this  case  no  question 
was  or  could  be  made  upon  that.  It  was  ad- 
mitted that  it  was  delivered  to  Gordon  for  de- 
livery to  the  plaintiffs  below,  and  that  Gordon 
delivered  it  to  them. 

But  if  we  should  consider  that,  notwithstand- 
ing the  completeness  of  the  contract  as  such, 
the  guaranty  of  future  advances  was  sub- 
ject to  a  condition  implied  by  law  that  notice 
should  be  given  to  the  guarantor  that  the  guar-  [169] 
an  tee  either  would  or  had  acted  upon  the  faith 
of  it,  we  are  led  to  inquire,  what  effect  is  to  be 
riven  to  the  use  of  the  words  which  declare  that 
the  guarantors  thereby  "  Guarantee  unto  them, 
the  said  Wells,  Fargo  &  Co.,  unconditionally, 
at  all  timet,  any  indebtedness  of  Gordon  &  Co., 
etc.,  to  the  extent  and  not  exceeding  the  sum  of 
ten  thousand  dollars,  for  any  overdrafts  now 
made,  or  that  hereafter  may  be  made.at  the  bank 
of  said  Wells,  Fargo  &  Co." 

Upon  the  supposition  now  made,  the  notice 
alleged  to  be  necessary  arises  from  the  nature 
of  such  a  guaranty.  It  is  not  and  cannot  be 
claimed  that  such  a  condition  is  so  essential  to 
the  obligation  that  it  cannot  be  waived.  We  do 
not  see,  therefore,  what  less  effect  can  be  ascribed 
to  the  words  quoted  than  that  all  conditions 
that  otherwise  would  qualify  the  obligation  are 
by  agreement  expunged  from  it  and  made  void. 
The  obligation  becomes  thereby  absolute  and 
unqualified;  free  from  all  conditions  whatever. 
This  is  the  natural,  obvious  and  ordinary  mean- 
ing of  the  terms  employed,  and  we  cannot  doubt 
that  they  express  the  real  meaning  of  the  par- 
ties. It  was  their  manifest  intention  to  make  it 
unambiguous  that  Wells,  Fargo  &  Co.,  for  any 
indebtedness  that  might  arise  to  them  in  con- 
sequence of  overdrafts  by  Gordon  &  Co.,  might 
securely  look  to  the  guarantors  without  the  per- 
formance on  their  part  of  any  conditions  pre- 
cedent thereto  whatever. 

It  has  always  been  held  in  this  court  that, 
notwithstanding  the  contract  of  guaranty  is  the 
obligation  of  a  surety,  it  is  to  be  construed  as  a 
mercantile  instrument  in  furtherance  of  its  spir- 
it, and  liberally  to  promote  the  use  and  con- 
venience of  commercial  intercourse. 

This  view  applies  with  equal  force  to  the  ex- 
ceptions to  the  other  charges  and  refusals  to 
charge,  of  the  court  below.  These  exceptions 
are  based  on  the  propositions: 

1.  That  if  Wells,  Fargo  &  Co.  neglected  to 
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notify  the  defendants  below  of  the  amount  of  the 
overdraft  within  a  reasonable  time  after  closing 
the  account  of  Gordon  &  Co.;  and 

9.  That  if  they  failed  within  a  reasonable 
time  after  demand  of  payment  made  upon  Gor- 
don &  Co.,  to  notify  the  defendants  of  the  de- 
fault, the  plaintiffs  could  not  recover  upon  the 
guaranty. 

For,  if  the  necessity,  in  either  or  both  of  these 
contingencies  existed,  to  give  the  notice  speci- 
fied, it  was  because  the  duty  to  do  so  was,  by  con- 
struction of  law,  made  conditions  of  the  con- 
tract. 

But  by  its  terms,  as  we  have  shown,  the  con- 
tract was  made  absolute,  and  all  conditions 
waived. 

It  is  undoubtedly  true,  that  if  the  guarantee 
fails  to  give  reasonable  notice  to  the  guarantor 
of  the  default  of  the  principal  debtor,  and  loss  or 
damage  thereby  ensues  to  the  guarantor,  to  that 
extent  the  latter  is  discharged;  but  both  the 
laches  of  the  plaintiff  and  the  loss  of  the  de- 
fendant must  concur  to  constitute  a  defense. 

If  any  intermediate  notice,  at  the  expiration 
of  the  credit,  of  the  extent  of  the  liability  in- 
curred is  requisite,  the  same  rule  applies.  Such 
was  the  express  decision  of  this  court  in  the  case 
of  M/p.,  Co.  v.  Welch  [supra].  An  unreason- 
able delay  in  giving  notice,  or  a  failure  to  give 
it  altogether,  is  not  a  bar,  of  itself. 

There  was  a  question  made  at  the  trial  as  to 
the  meaning  of  the  word  "  overdrafts,"  as  used 
in  the  guaranty;  and  it  was  contended  that  it 
would  not  include  the  debit  balance  of  account 
charged  to  Gordon  &  Murray,  and  assumed  by 
Gordon  &  Co.,  as  their  successors,  before  the 
guaranty  was  made,  nor  charges  of  interest  ac- 
crued upon  the  balances  of  Gordon  &  Co.'s  ac- 
count, which  were  entered  to  the  debit  of  the 
account.  The  reason  alleged  was.that  no  formal 
checks  were  given  for  these  amounts.  The 
point  was  not  urged  in  argument  at  the  bar,  and 
was  very  properly  abandoned.  The  charges 
were  legitimate  and  correct,  and  the  balance  of 
the  account  to  the  debit  of  Gordon  &  Co.  was 
the  overdraft  for  which  they  were  liable. 
There  could  be  no  doubt  that  it  was  embraced 
in  the  guaranty. 

We  find  no  error  in  the  record,  and  the  judg- 
ment it  affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


"WILLIAM  T.  PORTER,  Impleaded  With  J. 
Morton  Poole  et  al.,  Hff.  in  Err., 
e. 

JENNY  L.  GRAVES,  Admrx.,  etc.,  of 
Oyrub  Graves,  Deceased. 

(8ee  8.  C.  14  Otto.  171-178.) 

Admimion  of  partnership— existence  of,  Juno 
proved— questions  for  the  jury. 

L  An  admission,  in  the  answer  of  defendant  who 
was  sued  Jointly  with  others  for  the  price  of  a  saw- 
mill sold  the  partnership,  that  he  and  the  other  de- 
fendants were  interested  together  la  the  business  of 
sawing  and  manufacturing  lumber,  and  intended  to 
procure,  by  lease  or  purchase,or  to  erect,  a  aaw-mill, 
is  an  admission  of  the  partnership. 

2.  Private  arrangements  between  the  partners  as 
to  the  relative  influence  and  responsibility  of  each 

See  14  Otto. 


in  deciding  questions  arising  in  the  course  of  their 
business,  do  not  disprove  the  existence  of  the  part- 
nership. 

&  whether  a  purchaser  had  possession  under  a 
sale,  and  whether  a  portable  saw-mill  was  real  es- 
tate, were  questions  properly  left  to  the  Jury. 

[No.  68.] 

Argued  Oct.  28,  81,  1881.  Decided  Not.  U,  1881. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Northern  District  of  New- 
York. 

The  case  is  stated  by  the  court. 
Mr.  Henry  J.  Seudder,  for  plaintiff  in 
error. 

Messrs.  Framcis  Eernan  and  Jf.  Goodrich, 
for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court : 

The  action  in  this  case  was  commenced  orig- 
inally in  the  Supreme  Court  of  the  State  of 
New  York,  for  the  County  of  Cortland,  and 
was  removed  from  that  court  into  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  that  State,  on  application  of  Porter, 
the  plaintiff  In  error. 

The  action  was  brought  to  recover  the  pur- 
chase price  of  a  portable  saw-mill,  which  the 
plaintiff,  acting  as  administratrix  of  the  estate 
of  her  deceased  husband,  alleged  she  had  sold 
to  J.  Morton  Poole,  William  T.  Porter  and  W. 
G.  Norwood,  who  were  at  the  time  partners  in 
the  business  of  sawing  and  manufacturing  lum- 
ber and  timber,  and  of  procuring  and  owning 
and  operating  a  saw-mill  for  that  purpose,  at  or 
near  Homerville,  in  the  State  of  Georgia. 
Though  all  the  partners  were  sued,  the  plaintiff 
in  error  only  was  served  or  appeared. 

The  answer  of  Porter  raised  several  issues 
which  were  submitted  under  the  charge  of  the 
court  to  a  jury,  and  the  exceptions  to  this 
charge,  and  to  the  refusal  to  grant  the  instruc- 
tions prayed  by  Porter's  counsel,  with  some  ex-  1 1 7  2  ] 
ceptions  in  regard  to  evidence,  constitute  the 
errors  relied  on  to  reverse  the  judgment  and  set 
aside  the  verdict  in  favor  of  the  plaintiff  below. 

The  evidence  introduced  tended  to  show  that 
plaintiff,  who  resided  in  the  State  of  New 
York,  made  a  visit  to  Georgia,  and  while  there 
had  negotiations  with  Norwood  concerning  the 
sale  of  the  saw-mill.  That  her  right  to  sell, 
without  an  order  of  the  probate  court  of  the 
proper  county,  was  considered  doubtful,  but 
that  Norwood  said  if  she  would  get  the  neces- 
sary authority  to  sell  he  would,  for  the  firm  of 
J.  Morton  Poole  &  Co.,  give  $5,000  for  the  mill. 

That  having  been  duly  appointed  administra- 
tor of  the  estate  of  her  husband,  by  the  surro- 
gate of  Cortland  County,  New  York,  she  pro- 
cured from  the  Probate  Judge  of  the  County  of 
Georgia,  in  which  the  mill  was  situated,  an 
order  of  sale,  and  after  duly  advertising  the 
same  it  was  sold  to  said  Norwood,  as  one  of  the 
partners  of  J.  Morton  Poole  &  Co.,  for  $5,000. 

The  first  point  we  shall  examine  relates  "to 
the  existence  of  this  partnership.  The  Judge  in 
his  charge  to  the  jury  said  that  this  was  con- 
ceded by  the  parties.  To  this  an  exception  was 
taken  at  the  time. 

We  have  already  given  the  language  of  the 
declaration  alleging  the  existence  of  this  part- 
nership. The  answer  of  Porter  on  that  subject 
is  as  follows : 
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"And  defendant  admits  that  he  and  the 
defendants,  Poole  and  Norwood,  were  inter- 
ested together  in  the  business  of  sawing  and 
manufacturing  lumber  at  the  time  mentioned  in 
the  complaint,  and  contemplated  and  intended 
to  procure  by  lease  or  purchase,  or  erect  a  saw* 
mill  in  the  neighborhood  of  Homerville,  afore- 
said, but  said  defendant  denies  that  the  defend- 
ants or  either  of  them  applied  to  the  plaintiff  to 
purchase  the  saw-mill  described  in  the  com- 
plaint, and  alleged  to  have  been  the  personal 
property  of  said  Cyrus  Graves  in  his  lifetime, 
or  to  buy  any  personal  property." 

We  think  this  is  a  concession  or  admission  of 
the  alleged  partnership,  and  when  it  is  further 
proved  without  contradiction  that  the  mill,  at 
the  time  of  sale,  was  in  the  possession  and  use 
of  those  gentlemen,  the  instruction  of  the  court 
was  justified. 
Poole  and  Porter  were  resident  in  Delaware, 
\  173]  and  Norwood  a  citizen  of  North  Carolina.  In 
o  letter  signed  J.  Morton  Poole  &  Co.,  written 
to  Mrs.  Graves,  in  Cortland  Canty,  and  dated 
Wilmington,  Delaware,  before  she  went  to 
Georgia,  in  which  the  subject  of  the  purchase 
of  this  mill  and  the  price  and  her  power  to  sell 
are  considered,  it  is  said:  "We  do  not  think 
your  price  is  unreasonable,  and  though  Mr. 
Norwood  is  a  partner  and  must  be  consulted, 
we  say  now,  as  Mr.  Pusey  said  to  you  person- 
ally, that  we  are  the  responsible  parties  in  the 
concern  and  control  all  the  decisions."  This  is 
relied  on  to  show  the  error  of  the  court  in  the 
statement  that  the  existence  of  the  partnership 
was  conceded.  But  as  the  statement  of  this  let- 
ter is  positive  that  Mr.  Norwood  was  a  partner, 
and  as  the  partnership  was  then  negotiating  for 
the  purchase  of  this  very  mill,  we  are  of  opin- 
ion that  it  proves  the  soundness  of  the  charge 
on  that  point.  The  effect  of  private  arrange- 
ments between  the  partners  as  to  the  relative  in- 
fluence and  responsibility  of  each  of  them  in 
deciding  questions  arising  in  the  course  of  their 
business,  is  a  very  different  thing  from  dis- 
proving the  existence  of  the  partnership. 

Another  point  on  which  error  is  assigned, 
arises  out  of  instructions  asked  by  defendant  as 
ti  the  validity  of  the  sale. 

It  was  in  evidence  that,  by  correspondence 
and  otherwise  between  Mrs.  Graves  and  the  de- 
fendants, she  hod  agreed  that  she  would  sell  the 
mill  to  defendants  for  $5,000,  which  they  did 
not  think  too  much.  But  it  was  found  neces- 
sary that  she  should  proceed  in  the  sale  accord- 
ing to  the  laws  of  Georgia,  and  she  accordingly 
weut  there  and  obtained  the  probate  court  order 
for  sale.  While  this  was  going  on- she  had  sev- 
eral interviews  with  Mr.  Norwood,  who  was 
then  running  the  mill  under  some  arrangement 
with  parties  who  had  leased  it  from  Mr.  Graves 
in  his  lifetime.  The  advertisement  of  the  sale 
states  that  the  mill  was  to  be  sold  to  perfect  a 
contract  for  sale  to  J.  Morton  Poole  &  Co., and 
it  was  so  announced  at  the  time  of  sale  by  the 
auctioneer.  On  this  evidence  the  defendant 
prayed  the  court  to  instruct  the  jury  as  follows: 
"That  the  attempted  sale  at  public  outcry,  to 
perfect  a  previous  private  sale  is  contrary  to  the 
law  and  public  policy  of  the  State  of  Georgia 
and,  therefore,  void. 

That  the  private  sale  of  the  property  in  ques- 
tion being  illegal,  no  concerted  attempt  by  the 
parties  thereto  to  validate  it  by  the  forms  of  a 
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public  sale  under  an  order  of  the  ordinary,  can 
be  effectual. 

No  agreement  of  the  parties  or  united  request 
on  their  part,  to  secure  a  formal  compliance  with 
the  law  In  aid  of  a  previous  illegal  private  sale, 
will  render  the  latter  valid. 

The  formal  public  sale  of  the  mill,  made  ex- 
pressly to  perfect  a  title  to  the  same  to  the  de- 
fendants in  accordance  with  the  terms  of  a  pri- 
vate sale  made  of  said  property  to  them, is  a  mere 
form  and  an  evasion  of  the  statute,  and  hence 
illegal." 

All  these  requests  were  refused. 

That  these  requests  were  founded  on  a  sound 
general  principle,  is  undeniable.  When  the 
law  requires  a  sale  of  property,  real  or  personal, 
to  be  made  at  public  auction,  after  due  notice, 
it  is  for  the  purpose  of  inviting  competition 
among  bidders  that  the  highest  price  may  be 
obtained  for  what  is  sold. 

To  make  a  private  bargain  beforehand  be- 
tween the  party  who  wishes  to  buy  and  the  per- 
son authorized  to  sell,  as  to  the  price  and  other 
incidents  of  the  contract,  and  then  invoke  the 
forms  of  a  public  sale  with  competition  to  give 
effect  to  this  private  agreement,  is  a  course  of 
procedure  well  calculated  to  defeat  the  purpose 
for  which  the  public  sale  is  required.  There 
can  be  no  doubt  that  in  such  case,  at  the  instance 
of  the  heirs  or  devisees  or  creditors  interested 
in  having  the  property  bring  its  full  value,  such 
a  sale  would  be  set-  aside,  either  in  a  court  of 
chancery,  if  it  were  real  estate,  or  in  the  pro- 
bate court,  on  motion,  if  it  had  jurisdiction. 

But  it  may  be  doubted  whether  this  may  be 
done  at  the  instance  of  one  who  was  purchaser 
at  both  the  public  and  private  sale.  And  it  is  still 
more  questionable  whether  such  purchaser, 
after  having  received  and  used  the  personal 
property  for  a  long  time,  can  set  up  such  a  de- 
fense to  a  suit  for  the  purchase  money. 

Such  was  the  case  here.  As  it  is  not  clear 
from  the  evidence  that  there  was  a  private  con- 
tract of  sale,  and  as  the  defendants  bid  what 
the  jury  have  found  to  be  a  fair  price,  and  took 
the  mill  and  used  it  afterwards  as  long  as  its 
use  was  profitable,  and  have  never  returned  it 
to  plaintiff,  we  think  the  court  was  justified  in  11751 
refusing  the  instructions  asked  by  them  on  this  1  1 
point.    See,  Nutting  v.  Thomtuon,  48  Ga.,  84. 

Another  point  raised  by  plaintiff  in  error  is, 
that  the  sale  was  void  under  the  Statute  of 
Frauds,  because  no  memorandum  in  writing 
was  signed  by  the  party  charged. 

To  this  it  Is  answered  that  the  defendants 
took  possession  of  the  mill  under  the  sale,  and 
thus  brought  the  case  within  the  exception  of 
the  statute.  This  is  denied,  and  the  possession 
of  defendants  is  alleged  to  be  a  mere  continua- 
tion of  that  which  they  had  at  the  time  of  the 
sale  under  the  former  lessee. 

But  the  sale  took  place  at  the  mill.  Norwood, 
the  man  who  bid  it  off,  was  then  in  possession. 
It  nowhere  appears  that  after  this  he  paid  any 
money  or  acknowledged  any  relation  to  the  for- 
mer lessee.  The  court  left  it  to  the  jury  to  any 
whether  he  had  possession  undrr  .'he  sale,  and 
we  think  this  was  right. 

It  is  insisted  that  the  mill  was  .eal  estate,  and 
no  title  passed  to  defendants  by  the  sale,  as  no 
deed  was  made,  and  no  title  was  in  the  plaint- 
iff to  the  land  on  which  it  was  situated.  It  was 
what  is  known  as  a  portable  saw-mill,  capable, 

104  U.  S. 


Digitized  by 


Google 


1881. 


Wiwslow  v.  Wiloox.  Nat.  Baicx  v.  Life  lies.  Co.       188, 184;  64-77 


as  the  name  implies,  of  being  removed  from  one 
locality  to  another,  as  the  exhaustion  of  the 
timber  by  use  of  the  mill  required.  It  was  prop- 
erly left  to  the  jury,  tinder  sound  instructions, 
to  say  what  the  character  of  the  mill  in  that  re- 
:  was,  and  of  this,  plaintiff  here  cannot  corn- 


Several  errors  are  assigned  on  exceptions  to 
the  ruling  of  the  court  in  regard  to  the  admis- 
sion of  evidence.  We  have  examined  these  care- 
fully and  find  no  error  in  them.  We  cannot, 
in  the  pressure  of  the  business  of  the  court,  give 
our  reasons  for  this  in  detail. 

The  judgment  of  the  Circuit  Court  it  affirmed. 
True  copy.  Test: 

J  jnes  H.  Mo  Kearney,  Clerk,  Sup.  Court,  U .  6. 


Appts., 


fl83J      WILLIAM  G.  WINSLOW  bt 

v. 

BLISS  O.  WILCOX,  Owner  and  Claimant  of 
the  Schooner  S.  Osborne. 

(See  8.  C,  **  The  &  &  Osborne  "  14  Otto,  188, 184.) 

Findings  of  Circuit  Court. 

To  Justify  this  court  in  returning  a  cause  to  the 
circuit  court  to  certify  up  its  findings,  it  must  clear- 
ly appear  that  the  omission  to  state  such  eni«ngB 
was  attributable  to  the  fault  or  neglect  of  the  oourt, 
and  not  to  the  parties. 

[No.  848.] 

Submitted  Oct.  31,  1881.  Decided  Nov.  14, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 
On  motion. 

The  case  is  sufficiently  stated  by  the  oourt. 
Mr.  Albert  O.  Riddle,  of  counsel  for  ap- 
pellants, in  support  of  motion. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  decree  in  admiralty 
on  the  instance  side  of  the  court.  There  is  no- 
where in  the  record  a  statement  of  facts  and 
conclusions  of  law  such  as  is  required  by  the 
Act  of  Februaryie,  1875.  18  Stat,  at  L.,  815, 
eh.  77,  sec.  1.  The  case  was  heard  on  its  mer- 
its in  the  circuit  court  at  the  April  Term,  1878, 
and  decided  September  24.  On  the  19th  of  Sep- 
tember a  bill  of  exceptions  was  signed  and  filed, 
to  put  on  record  the  objections  of  the  present  ap- 
pellants to  the  rulings  of  the  court  on  their  mo- 
tion to  dismiss  the  appeal  from  the  district  to 
the  circuit  court  When  the  case  was  decided 
on  its  merits  a  reference  was  made  to  a  com- 
11041  missioner  to  ascertain  and  report  the  amount  of 
1  1  damages.  A  report  was  filed  January  8, 1879,  to 
which  exceptions  were  taken.  These  exceptions 
were  heard  and  a  final  decree  rendered  March  1 5. 
An  appeal  was  allowed  in  open  court  the  same 
day  and  the  cause  docketed  here  September  18. 
We  cannot  find  from  the  record  that  the  court 
was  ever  asked  to  state  its  findings  specially, 
and  it  is  conceded  that,  in  fact,  no  such  state- 
ment was  ever  made.  The  appellants  now  move 
for  a  writ  of  certiorari  to  the  circuit  court  to 
certify  up  its  findings. 

We  suppose  the  real  oblect  of  this  motion  is 
to  have  the  cause  remanded  to  the  circuit  court, 
so  that  findings  may  be  now  stated  and  put 
See  14  Otto. 


into  the  record,  as  was  done  in  the  case  of  77m 
Abbottford,  98  U.  8.,  440  [XXV.,  168].  That 
was  an  exceptional  case,  depending  on  its  own 
peculiar  facts,  and  furnishes  no  precedent  for 
what  we  are  now  asked  to  do.  The  hearing  was 
had  in  this  case,  and  the  interlocutory  decree 
which  settled  the  merits  rendered,  more  than 
three  years  after  the  Act  of  1875  took  effect. 
The  provisions  of  that  Act  must  have  been  in 
the  minds  of  the  counsel  for  the  appellants,  be- 
cause a  bill  of  exceptions  was  signed  at  their 
instance  and  filed  jus'  before  the  decree  was 
entered,  which  could  not  have  been  done  but 
for  the  change  in  the  practice  brought  about  by 
this  legislation.  The  final  decree  was  not  ren- 
dered until  six  months  afterwards,  and  special 
findings  seem  not  to  have  been  desired  by  either 
party.  Such  findings  are  only  important  in  case 
of  an  appeal,  and  may  certainly  be  waived  by 
the  losing  party.  Under  the  circumstances  of 
this  case,  the  court  might  reasonably  infer  that 
the  appellants  intended  to  rest  their  appeal  on 
their  bill  of  exceptions,  being  satisfied  that 
upon  the  findings,  which  would  be  stated  if  re- 
quired, the  decree  must  necessarily  be  sustained. 
To  send  the  case  back  would  be  unjust  to  the 
court  as  well  as  the  parties,  for  a  special  state- 
ment of  the  facts  now  would  involve  a  rehear- 
ing. To  justify  us  4n  returning  a  cause  for  such 
a  purpose,  it  must  clearly  appear  that  the  omis- 
sion was  attributable  to  the  fault  or  neglect  of 
the  court  and  not  to  the  parties. 

The  motion  it  denied. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 


CENTRAL  NATIONAL  BANK  OP  BAL-  I5*l 
TIMORE,  Appt., 
9. 

CONNECTICUT  MUTUAL  LIFE  INSUR- 
ANCE COMPANY. 

(See  8.  C,  14  Otto,  64-77.) 

Deposit  by  trustee— trustee's  cheeks—notice— fol- 
lowing trust  property— banker's  lien— deposit 
by  agent— suit  against  national  bank— plea — 
replication. 

•1.  Although  the  relation  between  a  bank  and  its 
depositor  is  that  merely  or  debtor  and  creditor.  If 
the  money  deposited  belonged  to  a  third  person  and 
was  held  by  the  depositor  in  a  fiduciary  capacity,  its 
character  is  not  changed  by  being  placed  to  his  cred- 
it in  his  bank  account. 

2.  The  contract  between  the  bank  and  the  depos- 
itor is,  that  the  former  will  pay  according  to  the 
checks  of  the  latter,  and  when  drawn  in  proper 
form,  the  bank  is  bound  to  presume,  in  case  the  ac- 
count is  kept  in  the  name  of  the  depositor  as  trustee 
or  other  fiduciary  character,  that  the  trustee  is  in 
the  course  of  lawfully  performing  his  duty  and  to 
honor  them  accordingly ;  but  when  against  such  a 
bank  account  the  bank  seeks  to  assert  its  ben  as  a 
banker  for  a  personal  obligation  of  the  depositor, 
known  to  have  been  contracted  for  his  private  ben- 
efit, it  must  be  held  as  having  notice  that  the  fund 

•  Head  Notes  by  Mr.  Justice  Matthews. 


Note. —Liability  of  bank  upon  checks  drawn  upon 
it,  8e«.notetoNat.Bk.v.Mina^nU.8.,XIxIwr. 

Liability  of  bank,  for  general  deposits.  8eelnoi»to 
Planter's  Bk.  v.  Union  Sk.,  88  U.  &,  XIMI3. 

Banker*'  Hen. 

Bankers1  liens,  upon  securities  in  then*  hands,  must 
be  based  upon  a  credit  given  upon  the  faith  of  such 
securities,  either  while  in  their  possflSBlon  or  in  ex- 
pectancy. Russell  v.  Hadduck,  8  GUm.,  888 ;  8. 0, 44 
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represented  by  the  account  is  not  the  individual 
property  of  the  depositor  If  it  is  shown  to  consist,  in 
whole  or  In  part,  of  funds  held  by  him  in  a  trust  re- 
lation. 

ft.  That,  so  long  as  trust  property  can  be  traced 
and  followed  into  other  property  into  which  it  has 
been  converted,  the  latter  remains  subject  to  the 
trust,  and  that  if  a  man  mixes  trust  funds  with  his 
own,  the  whole  will  be  treated  as  the  trust  property, 
except  so  far  as  he  may  be  able  to  distinguish  what 
is  his  own,  are  established  doctrines  of  equity  and 
apply  in  every  case  of  a  trust  relation,  and  to  mon- 
eys deposited  In  a  bank  account,  and  the  debt  there- 
by created,  as  well  as  to  every  other  description  of 
property. 

4.  A  bankers'  lien  ordinarily  attaches  in  favor  of 
the  bank  upon  the  securities  and  moneys  of  the  cus- 
tomer deposited  in  the  usual  course  of  business,  for 
advances  which  are  supposed  to  be  made  upon  their 
credit,  not  only  against  the  depositor,  but  against 
the  unknown  equities  of  all  others  in  interest,  un- 
less modified  or  waivdd  by  some  agreement  express 
or  implied  or  conduct  Inconsistent  with  its  assertion. 
But  It  cannot  be  permitted  to  prevail  against  the 
equity  of  the  beneficial  owner  of  which  the  bank  has 
notice,  either  actual  or  constructive. 

5.  when  a  bank  account  is  opened  in  the  name  of 
a  depositor  as  general  agent  and  it  is  known  to  the 
bank  that  he  is  the  agent  of  an  Insurance  company : 
that  conducting  its  agency  is  his  chief  business ;  that 
the  account  was  opened  to  facilitate  that  business 
and  used  as  a  means  of  accumulating  the  premiums 
on  policies  collected  by  him  for  it  and  of  making 
payment  to  it  by  checks,  the  bank  is  chargeable  with 
notice  of  the  equitable  rights  of  the  insurance  com- 
pany, although  the  depositor  deposited  other  mon- 
eys In  the  same  account  and  drew  checks  upon  it  for 
his  private  use ;  and  the  insurance  company  may  en- 
force by  bill  in  equity  its  beneficial  ownership  there- 
ln^gainst  the  bank  claiming  a  lien  upon  the  balance 
thereof  for  a  debt  due  to  it  from  the  depositor  con- 
tracted for  his  individual  use. 

6.  A  national  bank  in  voluntary  liquidation  under 
section  5220  of  the  Revised  Statutes,  is  not  thereby 
dissolved  as  a  corporation,  but  may  sue  and  be  sued 
by  name  for  the  purpose  of  winding  up  its  business ; 
and  it  is  no  defense  to  a  suit  by  a  creditor  upon  a 
disputed  claim  that  the  creditor  nas  also  filed  a  cred- 
itors' bill  under  section  2  of  the  Act  of  June  80, 1876, 
authorizing  the  appointment  of  receivers  of  nation- 
al banks  and  for  other  purposes,  to  enforce  the  in- 
dividual liability  of  its  shareholders. 

7.  Pleas  in  equity  must  allege  matters  of  fact  and 
not  mere  conclusions  of  law ;  and  if  not  traversable 
for  that  reason,  or  have  been  filed  irregularly  for 
lack  of  the  affidavit  of  the  party  and  certificate  of 
counsel  required  by  the  31st  Equity  Rule,  may  be 
disregarded. 

8.  when  an  equity  cause  has  been  heard  upon  the 
merits,  upon  biO,  answer  and  proofs  taken  as  upon 
issue  perfected,  the  want  of  a  formal  replication 
cannot  be  assigned  as  error  upon  appeal. 

[No.  44J 

Argued  Oct.  17, 18, 1881.   Decided  Nov.  17, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
The  case  is  stated  by  the  court. 


Mem:  Arthur  W.  Maohen,  Geo.  H.  WiU- 
iama  and  James  (/Conner,  for  appellant: 

Upon  the  merits,  the  complainant  had  no  eq- 
uity entitling  it  to  the  decree  given  in  its  favor. 

With  respect  to  the  addition,  "general  agent," 
suffixed  to  the  proper  name  of  the  depositor, 
while  the  bill  of  complaint,  the  interrogatories 
of  counsel  and  complainant's  principal  witness, 
Dillon,  in  his  testimony  studiously  used  the 
term  "  general  agent,"  as  the  appropriate  de- 
scription of  his  relation  to  the  complainant ; 
Dillon  going  so  far  as  to  testify  that  his  power 
of  attorney  from  the  complainant  set  forth  that 
he  was  appointed  general  agent  of  the  Com- 
pany. The  power  of  attorney  itself,  when  pro- 
duced, showed  that  he  was  simply  constituted 
agent,  and  the  business  he  earned  on  as  agent 
was  not  at  all  confined  to  the  affairs  of  the  com- 
plainant. 

He  himself  admitted  that  he  carried  on  a  gen- 
eral agency  for  all  corporations  or  individuals 
with  whom  he  could  make  satisfactory  arrange- 
ments. 

The  words 1 '  general  agent, "  if  they  mean  any- 
thing, rather  indicated  the  business  of  the  de- 
positor than  pointed  to  an  agency  for  any  par- 
ticular principal. 

It  is  also  in  evidence  that  Dillon  had  a  mo- 
tive for  adding  the  word  "  agent "  to  his  name, 
according  to  a  not  uncommon  commercial  prac- 
tice, in  the  existence  of  a  number  of  unsatisfied 
judgments  against  him  in  the  State  of  Iowa. 

It  has  been  held  that  the  word  "  assignee  " 
appended  to  the  name  of  the  depositor,  does  not 
earmark  the  fund  nor  indicate  that  it  belongs  to 
a  particular  person  or  fund. 

Laubach  v.  Leibert,  87  Pa.,  56. 

And  the  addition  of  the  official  title  of  an 
officer  of  the  government,  collector,  was  held 
not  to  indicate  that  the  fund  belonged  to  the 
government,  but  left  it  subject  to  the  disposi- 
tion of  the  depositor,  as  if  no  such  description 
had  been  affixed  to  his  name. 

Swartwout  v.  Bk.,  5  Den.,  565. 

And  the  signature  to  a  check,  "  A  B,"  agent, 
does  not  furnish  any  qualification  of  the  per- 
sonal responsibility  of  the  drawer  nor  give  the 
drawee  notice  of  the  unnamed  principal. 

Bickford  v.  Bk.,  42  111.,  288;  Tryon  t.  Oxley, 
8  Greene,  la.,  289. 

The  addition  of  any  merely  descriptive  word, 
as  "trustee"  or  "executor,  does  not  impose 
any  obligation  upon  the  bank  to  look  beyond 


Am.  Dec.,  693 ;  Fourth  Nat.  Bk.  v.  City  Nat.  Bk.,  68 
nh.403. 

where  there  is  a  usage  between  banks,  to  apply 
proceeds  of  collections  indorsed  in  blank  to  pay- 
ment of  balances  due  from  bank  sending  collections, 
for  its  customers,  when  there  Is  a  balance  left  stand- 
ing on  faith  of  such  collections,  the  collecting  bank 
may  so  apply  proceeds.  Bk.  of  Metropolis  v.  N.  E. 
Bk.,47  UT§.  (6  How.),22T;  Wood  v.  Nat.  Bk.,  129 
Mass.,  368;  8.  C,  87  Am  Rep.,  806. 

The  contrary  rule  prevails  where  the  indorsement 
is  "for  collection,"  Sweeney  v.  Easter,  68  U.8. 
XVIL.681;  Cecil  Bank  v.  Farms.  Bk.,  22  Md.,  148; 
Miller  v.  Farms.,  etc.,  Bk.,  89  Md.,  892. 

In  New  York,  the  correspondent  bank  cannot  re- 
tain the  proceeds  of  collection  paper  and  apply  it  on 
the  balance  due  from  the  transmitting  bank,  even  if 
it  has  no  notice  that  the  bank  sending  the  collection 
does  not  own  it.  Van  Amee  v.  Bk.  of  Troy,  8  Barb., 
312;  West  v.  Am  Exch.  Bk.,  44  Brab.,175 ;  Lindauer 
v.  Fourth  Nat.,  Bk..  66  Barb.,  75;  Dod  v.  Fourth 
Nat.  Bk^  69  Barb.  266:  Com.  Bk.  v.  Marine  Bk.,  8 
Keyes,  887 :  MoBride  v.  Farms.  Bk.,  26  N.  Y.,  460. 

A  bank  has  no  lien  on  a  customer's  deposit  for  a 
debt  to  the  bank  not  yet  due.  Jordan  v.  Nat.  Shoe 
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4  Leather  Bk.,74 N.  Y., 467  ;  8.  Cm  80  Am.  Rep-  319 ; 
8.  C,  7  Week.  Di*.,  264;  affg.  12  Hun,  612;  6  Veek. 
Dig.,  11 ;  Giles  v.  Perkins,  9  Bast,  12. 

Bankers,  who  are  strictly  such  and  who  are  deal- 
ers in  money,  have  a  general  lien  on  all  paper  secu- 
rities, money  and  funds  of  a  depositor  in  their  pos- 
session, for  the  amount  of  the  general  balance. 
Davis  v.  Bowsber,  6  T.  R,  448:  Brandao  v.  Barnett, 
3  Man.  Gr.  ft  8.,  619:  12  CL  4  F.,  805;  Scott  v.  Frank- 
lin, 15  East,  428 \JU  Gen.  Prov.  Asso.  Co.,  14  L.  R.  Bo., 
507;  Ex  parte  Wakefield  Bk.,  19  Ves.,  25 ;  Com.  Bk. 
v.  Hughes,  17  Wend.,  94;  McDowell  v.  Bk.  of  Wil- 
mington, lHarr.,  369;  In  re  Williams,  8  Ired.  Eq.,  846 ; 
State  Bk.  v.  Armstrong,  4  Dev.,  619. 

A  bank  loses  its  lien,  by  taking  security  payable  at 
a  future  time.  Hewtoon  v.  Guthrie,  2  Ring.  (N.  C), 
766. 

A  bank  can  acquire  no  lien  on  securities  or  mon- 
eys deposited  under  special  agreement,  nor  upon  se- 
curities left  with  it  by  mistake.  Grant  v.  Taylor,  3 
Jones  ft  8p.,  838;  8.  C.,  62  N.  Y.,627:  Bk.  of  U.  B.  v. 
McAketer,  9  Pa.  St.,  475;  Bk.  of  Metropolis  v.  N.  E. 
Bk.,  42  TJ.  8.  (1  How.),  234;  Petrie  v.  Myers,  54  How. 
Pr„  518 ;  Lucas  v.  Dorrien,  7  Taunt,,  279. 
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the  depositor,  and  the  credit  given  him  is  a  cred- 
it to  him  personally. 

Morris,  Banking,  2d  ed.,  288;  and  see,  Mil- 
ler v.  Receiver  of  Franklin  Bk.,  1  Paige,  446; 
Cornell  v.  Springs  Co. ,  100  U.  8. ,  56  (XXV. ,  547). 

The  rights  which  a  third  person  may  have  as 
against  the  depositor,  present  an  entirely  differ- 
ent question. 

See,  Foley  v.  HiU,  2  H.  of  L.  Cas.,  28,  and 
other  cases  above  cited. 

Independently  of  usage,  of  course  the  Bank, 
under  the  law,  was  entitled  to  debit  its  cus- 
tomer, in  account,  with  the  amount  of  his  over- 
due note,  which  it  had  discounted. 

Bk.  v.  Hughes,  17  Wend.,  94;  Marslt  v.  Bk., 
84  Barb.,  298;  Ex  parte  Howard  Nat.  Bk.,  2 
Lowell,  487. 

The  Bank,  having  reason  to  believe  that  the 
note  would  not  be  otherwise  provided  for,  the 
cashier  was  instructed,  some  days  before  its 
maturity,  to  charge  it  up  against  Dillon  in  his 
account  when  it  fell  due,  if  it  was  not  paid,  and 
this  was  accordingly  done  June  1,  1874. 

A  third  party  who  intervenes  and  claims  the 
right  to  adopt  an  account  which  has  existed  be- 
tween a  bank  and  one  with  whom  it  has  dealt 
as  customer,  is  bound  by  the  engagements  of 
the  actual  customer,  and  a  fortiori  by  any 
charges  previously  made  which  were  proper  as 
against  him. 

Brownrigg  v.  Rae,  5  Exch.,  489:  School  Dis- 
trict in  Greenfield  v.  First  Nat.  Bk.,  102  Mass., 
174;  Justh  v.  Bk.,  56  N.  Y.,  478,  488;  TasseU 
v.  Cooper,  9  C.  B.,  509;  and  see,  Jackson  v.  Bk. 
of  U.  8.,  10  Pa.,  61;  Beatty  v.  McCleod,  11  La. 
Ann..  76. 

The  Connecticut  Mutual  Life  Ins.  Co.  would 
have  been  so  bound  even  had  the  account  been 
kept  in  its  name,  if  Dillon  was  the  customer 
dealt  with. 

Brownrigg  v.  Roe,  5  Exch.,  489. 

The  check  for  $8,000,  delivered  to  the  appel- 
lee by  Dillon,  established  no  privitv  between 
the  Insurance  Company  and  the  Bank,  and 
operated  neither  at  law  nor  in  equity  as  an  as- 
signment pro  tanto  of  the  fund. 

Bk.  v.  Millard,  10  Wall.,  152  (77  U.S.,  XIX, 
897);  Bk.  v.  Whitman,  94  U.  8.,  848  (XXIV., 
229);  JBtna  Nat.  Bk.  v.  Fourth  Nat.  Bk.,46N. 
Y.,  82;  Carr  v.  Bk.,  107  Mass.,  45;  Essex  Co. 
Nat.  Bk.  v.  Bk.  of  Montreal,  15  Am.  L.  Reg. 
(N.  8.),  418. 

Mr.  John  Carson,  for  appellee: 

As  between  cestui  que  trust  and  trustee,  and 
all  claiming  under  the  trustee,  save  by  purchase 
for  a  valuable  consideration  without  notice,  all 
trust  property  however  changed  may  be  fol- 
lowed and  recovered.  This  is  a  familiar  doc- 
trine in  equity. 

Oliter  v.  Piatt,  8  How.,  888;  Bennett  v.  Def- 
f«H,  4  De  G.  M.  &  G.,  888;  Frith  v.  Cortland, 
2  Hem.  A  M.,  422;  VanAlen  v.  Bank,  52  N.Y., 
1;  Bank  v.  King,  57  Pa.,  206;  Knatchbull  y.HaU 
lett,  L.  R,  18  Ch.  Div.,  697. 

The  cases  cited  above  are  approved  and  ex- 
tended, and  the  law  of  them  is  declared  to  be 
applicable,  not  merely  to  trustee  and  cestui  que 
trust,  but  to  all  persons  holding  fiduciary  rela- 
tions. 

Clayton's  case,  1  Mer. ,  572,  is  overruled. 

Had  the  Bank  knowledge  that  Dillon  was  the 
agent  of  the  Insurance  Company  and  was  deal- 
See  14  Otto. 


ing  with  its  funds?   I  answer,  the  testimony 
demonstrates  it. 

1.  The  way  the  account  was  headed.  A.  H. 
Dillon,  Jr.,  General  Agent,  gave  notice  that  it 
was  not  an  individual  account,  but  a  fiduciary 
one. 

Bodenham  v.  Hoskyns,  2  De  G.  M.  &  G.,906; 
Pannell  v.  Hurley,  2  Coll.,  244;  Ex  parte  King- 
ston, L.  R.,  6  Ch.  App.,  637;  Duncan  v.  Jaudon. 
15  Wall.,  165  (82  IL  8.,  XXI.,  142). 

2.  Mr.  Dillon's  course  of  dealing  with  the 
Bank  was  finally  to  indorse  every  check  as  gen- 
eral agent,  even  when  drawn  to  him  individu- 
ally or  otherwise,  and  this  indorsement  the 
Bank  required. 

It  is  submitted  that  this  course  of  dealing  is 
conclusive  as  to  knowledge. 

Mr.  Justice  Matthews  delivered  the  opinion  [55] 
of  the  court: 

The  Connecticut  Mutual  Life  Insurance  Com- 
pany of  Hartford,  in  the  year  1864,  appointed 
A.  H.  Dillon,  Jr.,  ite  general  agent  for  the  ter- 
ritory consisting  of  the  States  of  Maryland, 
Delaware,  West  Virginia  and  the  District  of 
Columbia.  He  opened  an  office  at  No.  8  South 
Street,  Baltimore,  conspicuously  designated  by 
signs  as  his  place  of  business  as  general  agent 
of  the  Connecticut  Mutual  Life  Insurance  Com- 
pany. It  was  his  duty,  among  others,  to  col- 
lect and  receive  premiums  on  policies  issued  by 
the  Company,  from  persons  residing  within  his 
territory,  and  remit  the  same  to  the  Company 
at  Hartford.  This  he  usually  did  twice  a  month, 
finally  accounting  for  the  business  of  each 
month  at  its  close.  The  mode  of  remitting  was 
by  checks  upon  a  Baltimore  bank  to  the  order 
of  the  secretary  of  the  Company.  To  this  end  1 56 1 
he  at  first  opened  an  account  with  John  8.  Git- 
tings  &  Co.,  transferred  afterwards  to  the 
Chesapeake  Bank,  and  on  April  1,  1871,  to  the 
appellant,  a  national  bank,  then  recently  organ- 
ized, whose  banking  house  was  across  the  street 
from  his  office.  The  account  was  designated 
on  its  books  as  follows:  "Dr.  Central  Nation- 
al Bank  in  account  with  A.  H.  Dillon,  Jr.,  gen  '1 
ag*t.  Cr."  To  the  credit  of  this  account  he 
deposited  from  time  to  time  premiums  collected 
for  the  Insurance  Company,  and  remitted 
twice  a  month  his  checks,  signed  by  him  as 
general  agent,  and  payable  to  the  order  of  Ja- 
cob L.  Greene,  secretary  of  the  appellee.  When 
the  premiums  were  paid  by  the  checks  of  oth- 
ers, they  were  indorsed  by  him  as  general 
agent  and  deposited  to  the  credit  of  this  ac- 
count. In  such  instances  an  indorsement  in  this 
form  was  required  by  the  Bank.  Dillon  also 
deposited  to  the  credit  of  this  account,  from 
time  to  time,  various  amounts  of  money  re- 
ceived by  him  from  other  sources  than  from 
premiums  belonging  to  the  appellee;  and  drew 
upon  this  account  checks  for  money,  applied 
and  paid  to  his  own  use.  The  aggregate  of  the 
deposits  made,  as  shown  in  this  account,  from 
the  beginning  till  it  was  closed,  amount  to 
$470,758.05.  There  were  drawn  against  it,  in 
all,  411  checks,  of  which  68  were  on  their  face 
payable  to  the  order  of  Greene  as  secretary  of 
the  appellee,  representing,  however,  much  the 
larger  part  of  the  gross  sum  of  the  deposits. 

On  June  12, 1874,  this  account  was  finally 
dosed,  with  a  balance,  ai  between  deposits  and 
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checks,  of  $11,000.86.  At  that  date  Dillon  owed 
an  amount  larger  than  this  to  the  Insurance 
Company,  and  the  proof  is  clear  that  the  whole 
balance  then  shown  by  the  account,  as  above 
stilted,  was  the  proceeds  of  collections  of  pre- 
miums made  by  him  as  its  agent. 

His  current  deposits  of  premiums  in  this  ac- 
count included  his  own  commissions  as  agent. 

Before  opening  this  account  with  the  Central 
National  Bank,  on  March  9.  1871.  Dillon  had 
opened  another  account  with  it,  in  the  name  of 
his  wife,  Mrs.  A.  P.  Dillon.  This  account 
was  kept  open  until  May  1.  1873.  which  is  the 
1 57]  dale  of  the  last  entries,  when  it  was  balanced 
and  closed.  The  deposits  to  the  credit  of  this 
account  were  made  bv  Dillon,  and  the  checks 
were  drawn  by  him  in  his  wife's  name.  All 
the  transactions  represented  in  it  were  for  his 
indiviuual  account.  On  both  these  accounts 
1  )illon  was,  by  agreement  with  the  Bank,  al- 
lowed interest,  which  he  collected  for  his  indi- 
vidual use. 

On  March  14,  1872,  Dillon  was  in  distress  for 
money  to  make  good  his  margins  on  some 
speculations  in  stock,  and  applied  to  O'Connor, 
the  president  of  the  Bank,  for  a  loan.  He  ex- 
plained to  O'Connor  the  nature,  extent  and 
cause  of  his  necessity ;  who,  indeed,  was  al- 
ready aware  that  Dillon  was  in  the  practice  of 
stock  speculation,  having  been  interested  with 
him  in  some  ventures  of  that  character.  O'Con- 
nor testifies  that  he  declined  making  the  loan 
without  security, when  Dillon  proposed  his  wife 
as  security  for  the  amount  required,  not  to  ex- 
ceed $12,000,  to  be  drawn  upon  checks  in  her 
name,  which,  if  not  made  good  in  a  few  days, 
were  to  be  taken  up  by  a  note  signed  by  her,  as- 
suring O'Connor  that  certain  real  estate  owned 
by  her  where  they  resided  in  Baltimore,  with 
its  furniture,  was  worth  at  least  $15,000  or 
$20,000.  He  also  urged,  says  O'Connor,  that 
he  kept  a  valuable  account  with  the  Bank,  and 
as  he  had  never  asked  before  for  any  loan,  he 
thought  he  was  entitled  to  it.  The  reference, 
doubtless,  was  to  his  agency  account. 

The  loan  was  made,  the  money  being  paid  by 
the  Bank  on  checks  drawn  in  the  name  of  Alice 
P.  Dillon,  to  the  amount  of  $18,000,  on  March 
14th,  15th  and  16th,  1872.  These  checks  were 
debited  to  the  bank  account  in  her  name,  and 
constituted  an  overdraft  of  $12,067.14.  On 
April  2,  1872,  the  Bank  discounted  Mrs.  Dil- 
lon's note  for  $12,000,  and  carried  the  proceeds 
to  the  credit  of  this  account,  in  order  to  change 
the  form  of  the  debt.  This  note  was  renewed 
from  time  to  time,  the  interest  being  paid  in 
some  instances  by  Dillon's  check  as  general 
agent,  charged  to  the  account  kept  by  him  in 
that  name.  It  was  reduced  at  one  time  by  a 
payment  of  $2,000,  paid  in  money.  It  was 
then  carried  in  the  same  way  until  December 
11,  1878,  when  the  note  of  Mrs.  Dillon  for 
$10,000  was  given,  dated  November  29, 1873, 
at  six  months,  falling  due  June  1,  1874.  This 
j58|  note  was  signed  by  Dillon  and  his  wife,  in 
their  own  handwriting,  both  as  makers  and  in- 
dorsers.  The  discount  upon  it,  and  the  in- 
terest accrued  on  the  prior  note,  overdue  for 
some  time,  of  which  it  was  the  renewal, making 
in  all  $333.34,  was  paid  to  the  Bank  by  Dillon's 
check  as  general  agent.  The  account  in  the 
name  of  Mrs.  Dillon  was  balanced  on  May  1, 
1878,  by  two  entries  of  $12,000  each,  represent- 
ee 


ing  the  debt  as  it  then  stood  and  that  account 
was  closed.  The  note  thereafter  appeared  only 
in  the  discount  ledger,  until1  it  was  charged  up, 
as  hereafter  stated.  It  was  expressed  to  oe  pay- 
able at  the  Central  National  Bank  of  Baltimore. 
The  same  day  this  note  was  given,  Nov.  29, 
1873,  an  agreement  was  made  in  writing  be- 
tween the  Bank,  by  resolution  of  the  directors, 
and  Dillon  and  his  wife,  "That  in  consideration 
of  Alice  P.  Dillon  being  a  stockholder  in  this 
Bank,  and  of  A.  H.  Dillon,  Jr.,  being  a  custom' 
er  of  the  Bank,  their  note  for  $10,000,  dated 
November  29th,  1873,  at  six  months,  be  dis- 
counted at  6  per  c.  per  annum,  provided  only 
that  it  be  agreed  in  writing  between  the  makers 
and  indorscrs  of  said  note  and  the  Bank,  that 
at  the  maturity  of  the  note  $5,000  must  be  paid, 
and  a  new  note  at  6  months,  to  be  discounted  at 
6  per  c,  which  at  its  maturity  must  be  paid  in 
full,  being  in  full  payment  of  the  loan." 

In  addition  to  these  two  accounts  there  was  a 
third,  entitled  on  the  books  of  the  Bank,  "A. 
H.  Dillon,  Jr.,"  spoken  of  in  the  testimony  as 
his  individual  account.  The  first  entry  is  dat- 
ed Oct.  15,  1878;  the  last  Dec.  11,  1878.  There 
are  eight  items  on  each  side,  amounting  to 
$28,837.50.  In  the  first  three  items  it  is  testi- 
fied that  Dillon  had  no  interest  at  all.  They 
represent  transactions  made  by  him  for  the 
Bank  itself.  The  last  item  in  the  account  is 
$10,000,  being  proceeds  of  his  note  discounted, 
which  were  used  to  take  up  a  prior  one,  then 
matured. 

On  June  1,  1874,  the  note  given  by  Dillon 
and  his  wife  for  $10,000,  dated  Nov.  29, 1878, 
at  6  months,  became  due  and  was  not  paid.  By 
order  of  the  Bank  it  was  that  day  charged  to 
Dillon  in  his  account  as  general  agent.  In  ig- 
norance of  that  fact,  he  continued  to  make  de- 
posits in  that  account  and  draw  checks  upon  it, 
till  June  12,  1874,  when  it  was  closed,  showing  [501 
a  credit  balance  at  that  date,  if  the  note  of  1  1 
$10,000  was  not  properly  chargeable,  of 
$11,000.86. 

On  June  10,  1874,  Dillon  drew  his  check,  as 
general  agent,  on  the  Bank,  for  $8,000  to  the 
order  of  Greene,  the  Secretary  of  the  Insurance 
Company,  and  remitted  it  to  him  at  Hartford. 
On  June  18  it  was  presented  to  the  Bank  for 
payment  and  payment  refused,  on  the  ground 
that  there  were  not  funds  to  the  credit  of  the 
drawee  sufficient  to  pay  it. 

In  the  settlement  of  his  agency  accounts  with 
the  Company  for  May  and  June,  1874,  he  was 
allowed  a  credit  for  the  amount  of  this  balance 
in  the  Central  Bank,  $11,000.86,  and  paid  in 
addition,  in  full  of  his  account  to  June  80, 
$4,550.66. 

On  June  11  the  directors  of  the  Bank,  by  res- 
olution, recite  the  agreement  made  in  respect  to 
the  $10,000  note,  on  Nov.  29,  1878,  when  it 
was  discounted;  that  it  had  not  been  complied 
with  ;  that  the  note  was  made  payable  at  the 
Bank;  and  declare  that  "This  Board  approve  of 
the  act  of  the  acting  cashier  in  charging  said 
note  in  full  to  the  account  and  funds  of  A.  H. 
Dillon,  Jr.,  general  agent,"  etc. 

On  July  18,  1874,  the  Insurance  Company 
filed  a  bill  in  equity  in  the  Circuit  Court  of  Bal- 
timore City  against  the  Bank  to  recover  the  bal- 
ance which  it  alleged  remained  in  the  account 
of  A.  H.  Dillon,  Jr.,  general  agent,  $11,000.86, 
claiming  it  to  be  a  fund,  received  by  him  in  bis 
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fiduciary  character,  as  its  agent,  which  they  had 
a  right  to  follow  and  reclaim  as  against  the 
Bank. 

To  this  bill  the  Bank  appeared  and  answered, 
denying  its  equity. 

The  Insurance  Company  filed  an  amended 
bill  on  March  4,  1875,  in  which  it  repeated  the 
allegations  of  the  original  bill,  and  further 
averred  that  the  defendant  Bank  had  taken 
proceedings  under  the  National  Bank  Act  to 
wind  up  its  business  and  cease  to  act  as  a  nation- 
al bank  in  the  City  of  Baltimore,  and  that  if  it 
be  permitted  to  do  so,  distributing  its  assets 
among  its  stockholders,  the  complainant  will 
have  no  remedy  except  by  a  multiplicity  of  suits 
( 60]  against  individual  stockholders,  many  of  wbom 
are  not  within  the  jurisdiction.  It.  therefore, 
prays,  in  addition  to  on  account  and  a  declara- 
tion that  the  fund  in  question  is  a  trust  fund, 
of  which  the  complainant  is  beneficial  owner, 
that  an  injunction  may  be  granted  restraining 
the  Bank  from  paying  to  its  stockholders  its  as- 
sets without  retaining  a  sufficient  amount  to 
satisfy  the  complainant's  demand. 

To  the  amended  bill  the  defendant  filed  what 
are  designated  as  pleas,  as  follows : 

1.  That  the  plaintiff  is  not,  in  any  sense,  a 
creditor  of  the  defendant. 

2.  That  there  never  was  nor  is  any  privity 
between  the  plaintiff  and  the  defendant  as  to 
the  various  matters  alleged  in  the  bill. 

8.  That  the  court  had  no  jurisdiction  as  to 
the  matters  alleged,  the  remedy,  if  any,  being 
complete  aud  adequate  at  law. 

And  afterwards  on  additional  plea : 

4.  That  under  the  provisions  of  the  Acts  of 
Congress,  in  reference  to  National  Banks,  it  is 
exempted  from  the  process  of  injunction  as 
prayed  for. 

By  thcamended  bill  A.  H.Dillon,  Jr. ,  was  made 
a  party  defendant.  He  appeared  and  filed  his 
answer  to  the  original  and  amended  bill;  but 
having  been  lost  or  mislaid,  it  is  not  contained 
in  the  transcript  of  the  record. 

Subsequently,  on  April  10,  1877,  the  cause 
was  removed  from  the  State  Court  to  the  Cir- 
cuit Court  of  the  United  States,  on  the  petition 
of  the  defendant,  the  Central  National  Bank. 

The  Bank,  on  May  23, 1878,  filed  a  motion  to 
dismiss  the  bill,  on  the  grounds: 

1.  That  the  Bank,  by  a  vote  of  its  sharehold- 
ers, owning  two  thirds  of  its  stock,  taken  July 
15,  1874,  had  gone  into  liquidation,  in  pursu- 
ance of  sections  5220,  5221  and  5222  of  the  Re- 
vised Statutes,  and  had  thereby  become  dis- 
solved. 

2.  And  that  the  complainant,  on  June  8, 1878, 
had  filed  in  the  Circuit  Court  of  the  United 
States  its  bill  of  complaint,  by  virtue  of  section 
2,  chapter  156,  of  an  Act  of  Congress  approved 
June  80,  1876,  entitled  "An  Act  Authorizing 
the  Appointment  of  Receivers  of  National 
Banks,  and  for  Other  Purposes,"  praying  proo 
ess  against  said  Bank  ana  against  the  persons 

[61 J  wh0  wcre  shareholders  thereof  at  the  time  the 
same  went  into  voluntary  liquidation,  and  seek- 
ing the  enforcement  of  the  same  demand  sought 
to  be  enforced  in  litis  case,  which  is  still  pend- 
ing. 

This  motion  was  overruled.  Thecause  hav- 
ing been  set  down  for  hearing,  the  complainant 
moved  for  leave  to  file  a  general  replication  to 
the  original  answer,  r.unepro  tunc,  and  also  to 
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file  a  replication  to  defendant's  first  plea,  which 
motions  were  granted;  and  to  deny  the  legal 
sufficiency  of  the  defendant's  2d  and  8d  pleas, 
setting  the  said  two  pleas  for  argument,  which 
was  overruled. 

The  motion  to  dismiss  the  bill,  on  the  ground 
that  the  Bank  had  gone  into  liquidation  and 
was  thereby  dissolved,  was  renewed  on  June 
10,  1878,  with  the  additional  averment,  that,  in 
the  meantime,  all  its  property  and  assets  had 
been  distributed  among  its  shareholders,  and 
that  the  Bank  was  wholly  and  finally  closed, 
and  had  ceased  to  have  a  corporate  existence. 
This  motion  was  overruled  as  having  been  filed 
after  the  cause  had  been  argued  and  submitted, 
and  after  the  court  had  orally  pronounced  its 
opinion. 

And  on  the  same  day  a  decree  was  passed  re- 
citing that  the  cause  standing  ready  for  hearing, 
and  having  been  argued,  and  submitted  upon 
the  bill,  answer,  pleadings  and  other  proceed- 
ings and  evidence  in  the  cause,  and  decreeing 
payment  by  the  Bank  to  the  complainant  of 
the  amount  of  the  fund  claimed,  with  interest. 

From  this  decree  the  Bank  prosecutes  this  op- 
peal. 

The  contention  of  the  appellant,  in  opposi- 
tion to  the  decree  below,  upon  the  merits,  is 
that  the  account  of  A.  H.  Dillon,  Jr.,  general 
agent,  with  the  Bank,  was  an  individual  account 
with  him  as  a  depositor,  which  created  the  re- 
lation of  debtor  and  creditor  between  them,  and 
to  which  no  other  party  was  or  could  be  privy- 
that  the  style  in  which  it  was  kept,  of  general 
agent, was  merely  a  descriptio persona,  and  fur- 
nished no  indication  that  the  money  deposited 
belonged  to  the  depositor  in  any  fiduciary  ca- 
pacity; that  it  described  merely  the  business 
in  which  he  was  engaged,  as  that  of  a  general 
agency,  for  whomsoever  might  employ  him; 
that,  in  point  of  fact,  the  account  embraced 
deposits  from  various  sources,  and  was  used  as 
a  medium  for  payments  of  every  description, 
according  to  the  will  of  the  depositor;  that  the 
Bank  had  no  notice  of  any  equitable  claim  of 
the  complainant  nor  of  the  facts  on  which  its 
claim  rests;  that,  consequently,  it  had  the  right 
to  treat  the  account  as  a  dealing  with  Dillon 
individually,  in  which,  so  far  as  the  Bank  was 
concerned,  no  one  else  had  any  interest,  legally 
or  equitably,  aud  subject  to  its  lien  as  a  banker, 
for  any  overdue  obligation  of  the  depositor. 

It  is  claimed  further,  in  support  of  the  Bank's 
position,  that  tie  discount  of  the  note  after- 
wards charged  to  this  account,  was  made  origi- 
nally upon  the  faith  and  credit  that  the  latter 
was  Dillon's  individual  property.  But  this  we 
find  to  be  distinctly  ana  fully  negatived  by  the 
circumstances  in  proof.  There  was  a  consid- 
erable balance  to  the  credit  of  this  account 
when  the  original  debt  was  contracted,  and  at 
each  time  when  it  was  renewed;  but  at  no  time 
does  it  appear  that  the  suggestion  was  made 
that  it  should  be  applied,  in  whole  or  in  part, 
to  pay  or  reduce  the  indebtedness.  The  debt 
was  first  charged  in  the  account  kept  in  the 
name  of  Mrs.  Dillon,  and  never  appeared  in 
the  other,  till  it  was  finally  charged  up  for  pay- 
ment. In  the  original  conversation  that  re- 
sulted in  the  agreement  for  the  loan,  O'Connor, 
the  president  of  the  Bank,  demanded  security, 
and  was  satisfied  with  the  responsibility  of  Mrs. 
Dillon,  as  the  supposed  owner  of  their  residence 
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in  Baltimore,  and  it  was  not  until  after  O'Con- 
nor learned  that  this  had  been  conveyed  to  an- 
other, that  he  conceived  the  idea  of  charging 
the  note,  when  it  should  become  due,  if  it  re- 
mained unpaid,  to  the  account  of  Dillon,  as  gen- 
eral agent.  The  existence  of  this  account  as  a 
profitable  one  to  the  Bank,  was  alleged  as  a  rea- 
son by  Dillon  why  he  should  have  the  accommo- 
dation, but  it  was  not  pledged  for  the  payment  of 
the  loan,  either  in  express  terms,  or  by  any  acts 
or  conduct  from  which  such  an  intention  can 
be  inferred.  And  no  such  claim  is  made  by  the 
directors  of  the  Bank,  either  in  their  resolution 
of  November  20, 1873,  authorizing  the  discount 
of  the  last  six  month's  note,  or  that  of  June  11, 
1874,  justifying  the  act  of  the  cashier  in  finally 
[63]  charging  it  up  to  the  account  of  Dillon,  as  gen- 
eral agent. 

We  find  it  also  to  be  fully  proven  that  the 
Bank  knew  that  Dillon  was  the  agent  for  the 
Insurance  Company;  that  it  was  his  business, 
and  duty  to  collect  and  remit  to  it  the  premi- 
ums on  policies  of  life  insurance  as  they  ac- 
crued; that  the  bank  account  in  his  name  as 
general  agent  was  opened  in  that  way,  to  be 
used  for  that  purpose;  that  in  point  of  fact  such 
premiums  were  collected  and  deposited  for  ac- 
cumulation to  be  remitted,  and  were  remitted 
by  checks  on  that  account,  and  that  they  con- 
stituted much  the  larger  part  of  th*»  fund  which 
entered  into  it. 

It  will  be  observed  that  the  question  arising 
here  is,  not  what  the  rights  of  the  parties  would 
be  if,  the  Bank  having  no  knowledge  of  the 
character  of  the  account,  except  what  might 
be  inferred  from  the  use  of  the  words  "general 
agent'  at  its  head,  the  note  had  been  taken  up 
by  Dillon's  check  upon  that  account.  Here  the 
attempt  is  made,  with  the  actual  knowledge 
which  we  find  imputable  to  the  Bank,  and 
without  Dillon's  assent,  to  pay  itself  his  over- 
due note  out  of  a  fund  for  which,  as  agent  of 
the  Insurance  Company,  he  was  bound  to  ac- 
count to  it.  In  the  case  of  Duncan  v.  Jaudon, 
15  Wall.,  165  [82  U.  S.,  XXI.,  142],  this  court 
decided  that  a  Danker  lending  money  to  a  per- 
son, for  his  private  use,  on  the  security  of 
stocks,  the  certificates  of  which  showed  that  he 
held  them  as  trustee  for  another,  was  charge- 
able, as  a  party  to  the  breach  of  trust,  for  the 
value  of  the  trust  property  converted,  and  cite 
with  approbation  the  similar  decision  in  Shaw 
v.  Spencer,  100  Mass.,  380,  where  the  certifi- 
cates were  in  the  name  of  "A  B,  trustee,"  with- 
out naming  a  cestui  que  triut.  In  that  case  it 
was  held  that  the  pledgee  is,  by  the  terms  of 
the  certificate,  put  on  inquiry  as  to  the  charac- 
ter and  limitations  of  the  trust,  and  if  he  ac- 
cepts the  pledge  without  inquiry,  does  so  at  his 
peril. 

A  bank  account,  it  is  true,  even  when  it  is  a 
trust  fund,  and  designated  as  such  by  being 
kept  in  the  name  of  the  depositor  as  trustee,  dif- 
fers from  other  trust  funds  which  are  perma- 
nently invested  in  the  name  of  trustees  for  the 
1 64 1  sake  of  being  held  as  such.  For  a  bank  account 
1  is  made  to  be  checked  against,  and  represents  a 
series  of  current  transactions.  The  contract  be- 
tween the  bank  and  the  depositor  is  that  the 
former  will  pay  according  to  the  checks  of  the 
latter,  and  when  drawn  in  proper  form  the  bank 
is  bound  to  presume  that  the  trustee  is  in  the 
course  of  lawfully  performing  bis  duty,  and  to 
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honor  them  accordingly.  But  when  against  a 
bank  account,  designated  as  one  kept  by  the  de- 
positor, in  a  fiduciary  character,  the  bank  seeks 
to  assert  its  lien  as  a  banker  for  a  personal  ob- 
ligation of  the  depositor,  known  to  have  been 
contracted  for  his  private  benefit,  it  must  be 
held  as  having  notice  that  the  fund  represented 
by  the  account  is  not  the  individual  property  of 
the  depositor  if  it  is  shown  to  consist,  in  whole  or 
in  part,  of  funds  held  by  him  in  a  trust  rela- 
tion. 

In  such  circumstances,  it  is  merely  an  appli- 
cation of  the  principle  of  set-off,  and  is  illus- 
trated by  the  case  of  Bailey  v.  Finch,  L.  R.,  7 
Q.  B.,  34.  There  the  plaintiff,  as  trustee  of  a 
bankrupt  banking  firm,  sought  to  recover  a  bal- 
ance of  the  banking  account  which  had  been 
overdrawn.  The  defendant  sought  to  set  off  a 
balance  due  to  him  as  executor  of  A,  in  which 
name  he  had  another  account,  and  proved  that 
as  residuary  legatee  he  was  beneficially  entitled 
to  this  balance,  the  legatees  being  otherwise 
satisfied.  It  was  held  that  the  effect  of  the  ac- 
count being  in  the  name  of  the  executor  was  to 
affect  the  bank  with  notice,  if  there  were  any 
equities  attaching  to  the  fund,  but  that,  under 
the  circumstances,  there  were  no  such  equities 
as  to  prevent  the  defendant  from  treating  the 
balance  as  a  fund  to  which  he  was  beneficially 
as  well  as  legally  entitled,  and  that,  consequent- 
ly, he  was  entitled  to  set  it  against  the  plaintiff's 
claim.  Cockburn,  Ch.  J.,  said:  "  There  can  be 
no  doubt  that  in  point  of  law  the  estate  and  ef- 
fects of  the  deceased  testatrix  passed  to  the  de- 
fendant as  executor.  And  although  it  may  do 
for  his  convenience  to  open  an  account  in  his 
own  name  as  executor  instead  of  his  own  name 
as  private  customer,  the  whole  effect  of  that  is, 
I  apprehend,  to  affect  the  bank  with  the  knowl- 
edge of  the  character  in  which  he  holds  the 
money.  Therefore,  if  there  were  persons  bene- 
ficially interested  in  that  fund,  the  bank  might 
be  liable  to  be  restrained  by  proceedings  in 
equity  from  dealing  with  the  fund  as  if  it  [651 
were  one  in  which  their  customer,  the  defend-  1  J 
ant.were  beneficially  interested.absolutely  with- 
out reference  to  any  trust  or  beneficial  interest 
to  which  it  was  subject."  In  the  same  case 
Blackburn,  J.,  said  that  opening  the  account  as 
executor  operated  "as  a  notice  to  them,  as  a 
statement  to  the  bank:  'This  account  which  I 
am  opening  is  not  my  own  unlimited  property, 
but  it  is  money  which  belongs  to  the  estate 
which  I  am  administering  as  executor;  conse- 
quently, there  may  be  persons  who  have  equi- 
table claims  upon  it.'  The  bank  would  have 
been  bound  by  any  equity  which  did  exist,  of 
which  they  had  notice  at  the  time  the  bank  be- 
came bankrupt." 

In  the  case  of  Pannett  v.  Hurley,  2  Coll.  Ch. 
0, 241,  the  depositor,  having  two  accounts,  one 
in  trust,  the  other  in  his  own  name,  drew  his 
check  as  trustee  to  pay  his  private  debt  to  the 
banker.  The  Vice-Chancellor,  Knight  Bruce, 
put  the  case  thus: 

"  Money  is  due  from  A  to  B.  in  trust  for  C. 
B  is  indebted  to  A  on  bis  own  account.  A,  with 
knowledge  of  the  trust,  concurs  with  B  in  set- 
ting one  debt  against  the  other,  which  is  done 
without  C's  consent.  Can  it  be  a  question  in 
equity  whether  such  a  transaction  can  stand?'* 

In  Bodenham  v.  Hoskyns,  2  DeO.  M.  &  G., 
903,  the  principle  was  stated  to  be  one,  acted 
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upon  daily  by  courts  of  equity,  "According  to 
which  a  person  who  knows  another  to  have  in 
his  hands  or  under  his  control  moneys  belong- 
ing to  a  third  person,  cannot  deal  with  those 
moneys  for  his  own  private  benefit  when  the 
effect  of  that  transaction  is  the  commission  of 
a  fraud  on  the  owner." 

In  the  case  of  Ex  parte  Kingston,  etc.,  L.  R., 
6Ch.  App.,  682,  a  county  treasurer  had  two 
bank  accounts,  one  headed  "Police  Accounts." 
Some  of  the  items  to  his  credit  in  this  account 
could  be  traced  as  having  come  from  county 
funds,  but  most  of  them  could  not.  The  checks 
which  he  drew  upon  it  were  all  headed  "  Police 
Account,"  and  appeared  to  have  been  drawn 
only  for  county  purposes.  For  the  purposes  of 
interest,  the  bank  treated  the  accounts  as  one 
.  £«i  account,  and  the  interest  on  the  balance  in  his 
1  favor  was  carried  to  the  credit  of  his  private  ac- 

count. The  manager  of  the  bank  knew  he  was 
county  treasurer,  and  understood  that  he  had 
been  in  the  habit  of  paving  county  moneys  into 
the  bank.  He  absconded,  his  private  account 
being  overdrawn,  and  the  police  account  being 
in  credit.  It  was  held  that  the  bank  was  not  en- 
titled to  set  off  the  one  account  against  the  other, 
but  that  the  county  magistrates  could  recover 
the  balance  standing  to  the  credit  of  the  police 
account.  Sir  W.  M.  James,  L.  J.,  said:  "In 
my  mind  this  case  is  infinitely  stronger  than 
those  referred  to  during  the  argument,  m  which 
a  similar  claim  on  the  part  of  bankers  was  dis- 
allowed; for  in  those  cases  the  bankers  relied 
on  cheques  drawn  by  the  customers;  and  if  a 
banker  receives  from  a  customer  holding  a  trust 
account  a  cheque  drawn  on  that  account,  he  is 
not  in  general  bound  to  inquire  whether  that 
cheque  was  properly  drawn.  Here  the  custo- 
mer has  drawn  no  cheque  and  the  bankers  are 
seeking  to  set  off  the  balance  on  his  private  ac- 
count against  the  balance  in  his  favor  on  what 
they  knew  to  be  a  trust  account." 

It  is  objected  that  the  remedy  of  the  com- 
plainant below,  if  any  existed,  is  at  law,  and 
not  in  equity.  But  the  contract  created  by  the 
dealings  in  a  bank  account,  is  between  the  de- 
positor and  bank  alone,  without  reference  to 
the  beneficial  ownership  of  the  moneys  depos- 
ited. No  one  can  sue  at  law  for  a  breach  of  that 
contract,  except  the  parties  to  it.  There  was  no 
privity  created  by  it,  even  upon  the  facts  of  the 
present  case,  as  we  have  found  them,  between 
the  Bank  and  the  Insurance  Company.  The  lat- 
ter would  not  have  been  liable  to  the  Bank  for 
an  overdraft  by  Dillon,  as  was  decided  by  this 
court  in  Bank  v.  Int.  Co.  [ante,  459],  and  con- 
versely for  the  balance  due  from  the  Bank,  no 
action  at  law  upon  the  account  could  be  main- 
tained by  the  Insurance  Company. 

But  although  the  relation  between  the  Bank 
and  its  depositor  is  that  merely  of  debtor  and 
creditor,  and  the  balance  due  on  the  account  is 
only  a  debt,  yet  the  question  is  always  open,  to 
whom  in  equity  does  it  beneficially  belong?  If 
the  money  deposited  belonged  to  a  third  person, 
and  was  held  by  the  depositor  in  a  fiduciary 
capacity,  its  character  is  not  changed  by  being 
placed  to  his  credit  in  his  bank  account. 
.  |  "  It  is,"  said  Lord  Justice  Turner,  in  the  case 
1 -  *  1  of  Pennell  v.  DeffeU,  4  DeG.  M.  &  G..  872, 888, 
"  I  apprehend,  an  undoubted  principle  of  this 
court,  that  as  between  cestui  que  trust  and  trustee 
and  all  parties  claiming  under  the  trustee,other- 
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wise  than  by  purchase  for  valuable  considers 
tion  without  notice,  all  property  belonging  to  a 
trust,  however  much  it  may  be  changed  or  al- 
tered in  its  nature  or  character,  and  all  the  fruit 
of  such  property,  whether  in  its  original  or  in 
its  altered  state,  continues  to  be  subject  to  or 
affected  by  the  trust."  In  the  same  case,  Lord 
Justice  Knight  Bruce  said,  p.  888:  "  When  a 
trustee  pays  trust  money  into  a  bank  to  his 
credit,  the  account  being  a  simple  account  with 
himself,  not  marked  or  distinguished  in  any 
other  nr-jner,  the  debt  thus  constituted  from 
the  ban  &  to  him  is  one  which,  as  long  as  it  re- 
mains due,  belongs  specifically  to  the  trust  as 
much  and  as  effectually  as  the  money  so  paid 
would  have  done,  had  it  specifically  been  placed 
by  the  trustee  in  a  particular  repository  and  so 
remained ;  that  is  to  say ,  if  the  specific  debt  shall 
be  claimed  on  behalf  of  the  cestuis  que  trust, 
it  must  be  deemed  specifically  theirs,  as  be- 
tween the  trustee  and  his  executors,  and  the  gen- 
eral creditors  after  his  death  on  one  hand,  and 
the  trust  on  the  other."  He  added:  "  This  state 
of  things  would  not,  I  apprehend,  be  varied  by 
the  circumstance  of  the  bank  holding  also  for 
the  trustee  or  owing  also  to  him,  money  in  every 
sense  his  own." 

Vice-GhanceUor  Sir  W.  Page  Wood,  in  Frith 
v.  Cartland,  2  Hem.  &  M.,  420,  said  that  Pen- 
nett  v.  DeffeU  rested  upon  and  illustrated  two 
established  doctrines.  One  was  that  "  So  lone 
as  the  trust  property  can  be  traced  and  followed 
into  other  property  into  which  it  has  been  con- 
verted, that  remains  subject  to  the  trust; "  the 
second  is,  "That  if  a  man  mixes  trust  funds 
with  his  own,  the  whole  will  be  treated  as  the 
trust  property,  except  so  far  as  he  may  be  able 
to  distinguish  what  is  his  own." 

The  case  of  Pennell  v.  DeffeU  [supra], was  the 
subject  of  comment  by  Fry,  J.,  in  re  West  of 
England  and  South  Wales  District  Bank;  Ex 
parte  Dale  A  Co.,  L.  R.,  11  Ch.  D.,  772.  Strong- 
ly approving  the  decision  in  principle,  he  felt 
bound,  nevertheless,  by  what  he  considered  the 
weight  of  authority,  not  to  apply  it,  in  the  cir- 
cumstances of  the  case  before  him,  where  there 
had  been  a  mingling  of  trust  money  with  indi-  [68] 
vidual  money.  He  said,  however:  "Does  it 
make  any  difference  that  instead  of  trustee  and 
cestui  que  trust,  it  is  a  case  of  fiduciary  relation- 
ship? What  is  a  fiduciary  relationship?  It  is 
one  in  which,  if  a  wrong  arise,  the  same  reme- 
dy exists  against  the  wrong-doer  on  behalf  of 
the  principal  as  would  exist  against  a  trustee  on 
behalf  of  the  cestui  que  trust.  If  that  be  a  just 
description  of  the  relationship,  it  would  follow 
that  wherever  fiduciary  relationship  exists,  and 
money  coming  from  the  trust  lies  in  the  hands 
of  persons  standing  in  that  relationship,  it  can 
be  followed  and  separated  from  any  money  of 
their  own." 

The  whole  subject  of  this  discussion  was  very 
elaborately  and  with  much  learning  reviewed 
by  the  Court  of  Appeal  in  England,  in  the  very 
recent  case  of  KnaichbuU  v.  HaUett,  in  re  Bat 
letts  Estate,  L.  R.,  18  Ch.  D.,  696.  It  was  there 
decided  that  if  money  held  by  a  person  in  a  fidu- 
ciary character,  though  not  as  trustee,  has  been 
paid,  by  him  to  his  account  at  his  banker's,  the 
person  for  whom  he  held  the  money  can  follow 
it,  and  has  a  charge  on  the  balance  in  the  bank- 
er's hands,  although  it  was  mixed  with  his  own 
moneys;  and  in  that  particular  the  court  over- 
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ruled  the  opinion  in  Ex  parte  Dale  dt  Co.  [tupra]. 
It  was  also  held  that  the  rule  in  VDmaynet  v.  No- 
ble], Clayton' t  Cote,  1  Mer.,  573,  attributing  the 
first  drawings  out  to  the  first  payments  in,  does 
not  apply;  and  that  the  drawer  must  be  taken 
to  have  drawn  out  his  own  money  in  preference 
to  the  trust  money;  and  in  that  particular  Pen- 
nell  v.  DeffeU  was  not  followed.  The  Master  of 
the  Rolls,  Sir  George  Jessell,  showed  that  the 
modern  doctrine  of  equity,  as  regards  property 
disposed  of  by  persons  in  a  fiduciary  position, 
is  that,  whether  the  disposition  of  it  be  rightful 
or  wrongful,  the  beneficial  owner  is  entitled  to 
the  proceeds,  whatever  be  their  form,  provided 
only  he  can  identify  them.  If  they  cannot  be 
identified  by  reason  of  the  trust  money  being 
mingled  with  that  of  the  trustee,  then  the  cestui 
que  trutt  is  entitled  to  a  charge  upon  the  new  in- 
vestment to  the  extent  of  the  trust  money  trace- 
able into  it;  that  there  is  no  distinction  between 
an  express  trustee  and  an  agent,  or  bailee,  or 
collector  of  rents,  or  anybody  else  in  a  fiduciary 
position;  and  that  there  is  no  difference  between 
investments  in  the  purchase  of  lands,  or  chat- 
tels, or  bonds,  or  loans,  or  moneys  deposited  in 
a  bank  account.  He  adopts  the  principle  of 
Lord  EUenborough's  statement  in  Taylor  v. 
Plumer,  8  M.  &  8.,  562,  that  "  It  makes  no  dif- 
ference in  reason  or  law  into  what  other  form 
different  from  the  original  the  change  may  have 
been  made,  whether  it  be  into  that  of  promis- 
sory notes  for  the  security  of  money  which  was 
produced  by  the  sale  of  the  goods  of  the  princi- 
pal, as  in  Scott  v.  Burman,  Willes,  400,  or  into 
other  merchandise,  as  in  Whitecomb  v.  Jacob,  1 
Salk.,  161,  for  the  product  or  substitute  for  the 
original  thing  still  follows  the  nature  of  the  thing 
itself,  as  long  as  it  can  be  ascertained  to  be  such, 
and  the  right  only  ceases  when  the  means  of  as- 
certainment fail.  But  he  dissents  from  the  ap- 
plication of  the  rule  made  hy Lord  Ellerrbo rough, 
when  the  latter  added,  "which  is  the  case  when 
the  subject  is  turned  into  money  and  confounded 
in  a  general  mass  of  the  same  description,"  for 
equity  will  follow  the  money,  even  if  put  into 
a  bag  or  an  undistinguishable  mass,  by  taking 
out  the  same  quantity.  And  the  doctrine  that 
money  has  no  earmark  must  be  taken  as  subject 
to  the  application  of  this  rule.  The  court  of  ap- 
peals had  previously  applied  the  very  rule  as 
here  stated  in  the  case  of  Birtv.  Burt,  reported 
in  a  note  to  Ex  parte  Dale  A  Co.,  L.  R.,  11  Ch. 
D.,  778. 

The  principle  is  illustrated  by  many  cases  in 
this  country.  In  that  of  the  Bk.  v.  King,  57  Pa. , 
202,  a  collector  of  rents  deposited  moneys  of  his 
principal  in  a  bank  in  his  own  name;  it  was  at- 
tached by  a  creditor  of  the  depositor,  and  im- 
mediately afterwards  notice  of  ownership  was 
given  by  the  principal.  It  was  held  that  the  at- 
taching creditor  stood  in  the  position  of  the  de- 
positor, and  could  recover  only  what  the  depos- 
itor could.  The  law  of  the  case  was  stated  by 
Judge  Strong  in  the  following  language: 

"  It  is  undeniable  that  equity  will  follow  a 
fund  through  any  number  of  transmutations, 
and  preserve  it  for  the  owner  so  long  as  it  can 
be  identified.  And  it  does  not  matter  in  whose 
name  the  legal  right  stands.  If  money  has  been 
converted  by  a  trustee  or  -vgent  into  a  chose 
in  action,  the  legal  right  to  ft  may  have  been 
changed,  but  equity  regards  the  beneficial  own- 
ership.   It  Is  conceded,  for  the  cases  abun- 
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dantly  show  it,  that  when  the  bank  received 
the  deposits  it  thereby  became  a  debtor  to  the 
depositor.  The  debt  might  have  been  paid  in 
answer  to  his  checks,  and  thus  the  liability  ex- 
tinguished,  in  the  absence  of  interference  by  his  1 70  > 
principals,  to  whom  the  money  belonged.  But 
surely  it  cannot  be  maintained  that  when  the 
principals  asserted  their  right  to  the  money  be- 
fore its  repayment,  and  gave  notice  to  the  bank 
of  their  ownership,  and  of  their  unwillingness 
that  the  money  should  be  paid  to  the  agent,  his 
right  to  reclaim  it  had  not  ceased.  A  bank  can 
be  in  no  better  situation  than  any  other  debtor." 

The  same  doctrine  was  strongly  maintained 
by  the  New  York  Court  of  Appeals  in  the  case 
of  Van  Aim  v.  Bank,  52  N.  Y.,  1.  In  that  case 
it  was  decided  that  when  an  agent  deposits  in  a 
bank  to  his  own  account  the  proceeds  of  prop- 
erty sold  by  him  for  his  principal,  under  in- 
structions thus  to  keep  it,  a  trust  is  impressed 
upon  the  deposit  in  favor  of  the  principal,  and 
his  right  thereto  is  not  affected  by  the  fact  that 
the  agent  at  the  same  time  deposits  other  mon- 
eys belonging  to  himself;  nor  is  it  affected  by 
the  fact  that  the  agent,  instead  of  depositing  the 
identical  moneys  received  by  him  on  account  of 
his  principal,  substitutes  other  moneys  there- 
for. In  the  course  of  the  opinion,  Church,  Ch. 
J.,  said: 

"  It  was  suggested  on  the  argument  that  no- 
tice to  the  bank  by  the  depositor  was  necessary 
to  protect  the  rights  of  the  plaintiff,  but  this  is 
not  so.  The  title  of  the  plaintiff  does  not  de- 
pend upon  whether  the  bank  knew  he  had  a 
title  or  not.  That  rested  upon  other  facts.  A 
notice  to  the  bank  might  have  prevented  any 
transfer  or  the  creation  of  a  lien  by  the  depositor, 
or  prevented  the  bank  from  taking  or  acquiring 
such  lien  in  good  faith,  but  could  not  otherwise 
be  necessary  or  important." 

This  doctrine  of  equity  is  modern  only  in  the 
sense  of  its  being  a  consistent  and  logical  exten- 
sion of  a  principle  originating  in  the  very  idea 
of  trusts,  for  they  can  only  be  preserved  by  a 
strict  enforcement  of  the  rule  that  forbids  one 
holding  a  trust  relation  from  making  private 
use  of  trust  property.  It  has  been  repeatedly 
recognized  and  enforced  in  this  court.  Oliver 
v.  Piatt,  8  How.,888;  May  v.  LeClaire,\\  Wall., 
217  [78  U.  S.,  XX.,  501;  Duncanv.  Jaudon,  15 
Wall.,  165  [82  U.  S.,  XXL,  1421;  Bayne  ▼. 
United  State;  98  U.  8..  642  [XXIII.,  9971;  U. 
8.  v.  Bank,  96  U.  8.,  80  [XXIV.,  647]. 

The  relation  of  Dillon  to  the  Insurance  Com- 
pany was  one  of  confidence  and  trust.  He  was 
its  agent  for  the  collection  of  premiums,  which  r<y i] 
belonged  to  it  no  less  when  in  his  hands  than 
before  their  receipt  by  him.  He  was  to  account 
for  them,  under  its  directions,  and  in  his  entire 
dealing  with  them  was  bound  to  obey  its  or- 
ders. He  was  not  merely  its  debtor  for  the 
amount  in  his  hands.  He  held  the  fund  for  the 
use  and  as  the  property  of  the  Company.  Foley 
v.  Hill,  2  H.  L.  Cas.,  28.  In  a  direct  suit  be- 
tween them,  Dillon  v.  Int.  Co.,  44  Md.,  886,  it 
was  so  expressly  ruled,  the  Maryland  Court  of 
Appeals  saying:  "Dillon  not  only  held  the  fidu- 
ciary relation  to  the  Company  of  its  agent,  but 
was  acting  in  respect  to  this  and  all  the  money 
he  collected  while  such  agent,  under  specific  di- 
rections as  to  what  he  should  do  with  it,  direc- 
tions which  the  company  had  the  right,  for  its 
own  protection  and  that  of  its  policy  holders, 
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to  have  specifically  performed.  *  *  *  He  most, 
we  think,  be  regarded  and  treated  as  a  trustee, 
and  the  fund  thus  in  his  hands  must  be  consid- 
ered as  so  far  impressed  with  a  trust  as  to  give 
a  court  of  equity  jurisdiction  of  the  case  on  that 
ground,  if  on  no  other." 

Evidently  the  Bank  has  no  better  right  than 
Dillon,  unless  it  can  obtain  it  through  Its  bank- 
er's lien.  Ordinarily  that  attaches  in  favor  of 
the  Bank  upon  the  securities  snd  moneys  of  the 
customer  deposited  in  the  usual  course  of  busi- 
ness, for  advances  which  are  supposed  to  be 
made  upon  their  credit.  It  attaches  to  such  se- 
curities and  funds,  not  only  against  the  de- 
positor, but  against  the  unknown  equities  of  all 
others  in  interest,  unless  modified  or  waived  by 
some  agreement,  express  or  implied,  or  conduct 
inconsistent  with  its  assertion.  But  it  cannot 
be  permitted  to  prevail  against  the  equity  of 
the  beneficial  owner,  of  which  the  Bank  has  no- 
tice, either  actual  or  constructive. 

In  the  present  case,  in  addition  to  the  circum- 
stance that  the  account  was  opened  and  kept  by 
Dillon  in  his  name  as  general  agent,  and  all  the 
presumptions  proner'v  arising  upon  it,  we  have 
found  that  other  facts  proven  on  the  hearing 
iustify  and  require  the  conclusion  that  the  Bank 
had  full  knowledge  of  the  sources  of  the  de- 
posits made  by  Ddlon  in  this  account  and  of  his 
auty  to  remit  and  account  for  them  as  agent  of 
the  Insurance  Company.  It  is,  consequently, 
chargeable  with  notice  of  the  equities  of  tb«  ap- 
pellee. 

178 1  1°  our  opinion  the  equity  of  the  case,  upon 
the  merits,  was  manifestly  with  the  appellee. 
But  the  appellant  has  assigned  other  errors  upon 
the  decree  which  remain  to  be  considered. 

1.  It  is  claimed  that  the  suit  while  in  the  cir- 
cuit court  abated  by  reason  of  the  dissolution 
of  the  defendant  below  as  a  corporate  body. 

The  Central  National  Bank  was  organized 
under  the  National  Bank  Act  of  1864  [18  Stat, 
at  L.,  99],  and  its  amendments  on  January  16, 
1871.  Its  articles  of  association  provided  that 
"  This  association  shall  continue  for  the  period 
of  twenty  vears  from  the  date  of  the  organiza- 
tion certificate,  unless  sooner  dissolved  dv  the 
act  of  its  stockholders  owning  at  least  two  thirds 
of  its  stock,  who  may  dissolve  and  close  up  the 
association  in  such  manner  as  they  may  deem 
to  be  for  the  interest  of  the  stockholders  and 
creditors  of  the  association,  but  subject  to  the 
restrictions,  requirements  and  provisions  of  the 
Act." 

On  July  16,  1874,  three  days  before  the  com- 
plainant's bill  was  filed,  at  a  meeting  of  the 
stockholders  of  the  Bank  held  pursuant  to  law, 
"  It  was  voted  by  the  stockholders  of  said  as- 
sociation owning  more  than  two  thirds  of  its 
stock,  that  said  association  go  into  liquidation 
and  be  closed." 

It  is  certified  by  the  Comptroller  of  the  Cur- 
rency "  That  the  Central  National  Bank  of  Bal- 
timore went  into  voluntary  liquidation  on  July 
15,  1874,  under  sections  5220  and  5221  of  the 
Revised  Statutes  of  the  United  8tates,  and  on 
January  8,  1875,  deposited  legal  tender  notes 
with  the  Treasurer  of  the  United  States  for  the 
full  amount  of  its  outstanding  circulation,  as 
provided  in  section  5222  of  the  Revised  Statutes, 
whereupon  the  bonds  deposited  by  the  associa- 
tion for  the  purpose  of  securing  its  circulating 
notes  were  delivered  to  the  Bank,  thus  finally 
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closing  its  connection  with  this  department." 

It  further  appears  that  the  Bank  ceased  to  do 
any  new  banking  business  after  resolving  to  go 
into  liquidation;  paid  its  depositors  and  other 
creditors,  so  far  as  their  claims  were  admitted; 
reduced  its  assets  to  cash,  and  distributed  the 
money  among  the  shareholders,  paying  them 
back  their  capital  in  full  with  an  accumulation 
of  two  per  cent  premium.  The  Bank's  lease  of 
its  banking  house  expired  March  1, 1875,  when 
its  doors  were  closed,  its  clerks  discharged,  and 
afterwards  its  furniture  removed  and  disposed 
of  and  its  signs  taken  down.  On  February  1, 
1875,  a  special  authority  was  issued  by  the  [731 
Board  of  Directors,  authorizing  the  president 
and  acting  cashier  to  act  for  and  do  all  legal 
acts  that  might  become  necessary  in  the  liquida- 
tion of  the  business  of  the  Bank. 

It  is  claimed  that  these  facts  show  a  dissolu- 
tion of  the  Corporation. 

It  is  provided  by  section  5186,  Rev.  Stat  U. 
S.,  that  every  national  bank,  duly  incorporated, 
shall  *'  have  succession  for  the  period  of  twenty 
years  from  its  organization,  unless  it  is  sooner 
dissolved  according  to  the  provisions  of  its  arti- 
cles of  association,  or  by  the  act  of  its  share- 
holders owning  two  thirds  of  its  stock,  or  un- 
less its  franchise  becomes  forfeited  by  some 
violation  of  law." 

By  section  5220  it  is  also  provided  that  "Any 
association  may  go  into  liquidation  and  be 
closed  by  the  vote  of  its  shareholders  owning 
two  thirds  of  its  stock." 

Section  5221  requires  that  whenever  a  vote  is 
taken  to  go  into  liquidation,  notice  of  the  fact 
shall  be  given  to  the  Comptroller  of  the  Cur- 
rency, and  publication  made  in  newspapers, 
that  the  association  is  closing  up  its  affairs  and 
notifying  its  creditors  to  present  their  claims 
for  payment 

Six  months  thereafter  is  given  by  section 
5222,  in  which  the  association  is  required  to  de- 
posit with  the  Treasurer  of  the  United  States 
lawful  money  of  the  United  States  sufficient  to 
redeem  all  its  outstanding  circulation. 

It  is  further  provided  (section  5224Uhat  when 
that  deposit  has  been  made,  the  bonds  deposited 
to  secure  payment  of  its  notes  shall  be  re- 
assigned to  it.  "And  thereafter  the  association 
and  its  shareholders  shall  stand  discharged  from 
all  liabilities  upon  itsdrculatingnotes,  and  their 
notes  shall  be  redeemed  at  the  Treasury  of  the 
United  8tates." 

In  connection  with  the  provision  of  the  arti- 
cles of  association  of  the  Central  National  Bank, 
already  noticed,  these  are  all  the  provisions  of 
law  that  are  supposed  to  affect  the  question. 

It  is  to  be  observed  that  the  sections  under 
which  the  proceedings  took  place  which,  it  is 
claimed,  put  an  end  to  the  corporate  existence 
of  the  Bank,  do  not  refer,  in  terms,  to  a  disso-  1  1 
lution  of  the  Corporation,  and  there  is  nothing 
in  the  language  which  suggests  it,  in  the  tech- 
nical sense  in  which  it  is  used  here  as  a  defense. 
The  association  goes  into  liquidation  and  is 
closed.  It  is  required  to  give  notice  that  it  ia 
closing  up  its  affairs  and,  In  order  to  do  so  com- 
pletely and  effectually,  to  notify  its  creditors  to 
present  their  claims  for  payment.  And  the  re- 
demption of  its  bonds  given  to  secure  the  pay- 
ment of  its  circulating  notes,  by  the  required 
deposit  of  money  in  the  treasury,  is  limited  in 
its  effect  to  a  discharge  of  the  association  and 
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its  shareholders  from  all  liability  upon  its  cir- 
culating notes.  The  very  purpose  of  the  liqui- 
dation provided  for,  is  to  pay  the  debts  of  the 
( 'orporation,  that  the  remainder  of  the  assets, 
being  reduced  to  money,  may  be  distributed 
fimong  the  stockholders.  That  distribution  can- 
not take  place,  with  any  show  of  justice,  and 
siccording  to  the  intent  of  the  law,  until  all  lia- 
bilities to  creditors  have  been  honestly  met  and 
paid.  If  there  are  claims  made,  which  the  di- 
rectors of  the  association  are  not  willing  to  ac- 
knowledge as  just  debts,  there  is  nothing  in  the 
statute  which  is  inconsistent  with  the  right  of 
the  claimant  to  obtain  a  judicial  determination 
of  the  controversy  by  process  against  the  asso- 
ciation, nor  with  that  of  the  association  to  col- 
lect by  suit  debts  due  to  it.  It  is  clearly,  we 
think,  the  intention  of  the  law  that  it  should 
continue  to  exist,  as  a  person  in  law,  capable 
of  suing  and  being  sued,  until  its  affairs  and 
business  are  completely  settled.  The  proceed- 
ing prescribed  by  the  law  seems  to  resemble, 
not  the  technical  dissolution  of  a  corporation, 
without  any  saving  as  to  the  common  law  con- 
sequences, but  rather  that  of  the  dissolution  of 
a  copartnership,  which,  nevertheless,  continues 
to  subsist  for  the  purpose  of  liquidation  and 
winding  up  its  business. 

In  the  case  of  the  Bk.  of  Bethel  v.  Pahquioque 
Bk. ,  14  Wall. ,  888  [81 U.  8. ,  XX. ,  840],  the  same 
question  was  made  in  reference  to  a  national 
bank  which,  having  become  insolvent,  by  a  re- 
fusal to  pay  its  circulating  notes,  was  put  into 
liquidation  by  the  Comptroller  of  the  Currency, 
by  the  appointment  of  a  receiver  under  other 
provisions  of  the  Bank  Act.  It  was  there  claimed, 
for  the  purpose  of  defeating  a  suit  brought 
against  the  Bank  by  name,  that  the  appoint- 
ment of  the  receiver,  who  had  refused  to  admit 
and  pay  the  plaintiff's  claim,  was  a  dissolution 
of  the  Corporation.  Mr.  Justice  Clifford,  deliv- 
ering the  opinion  of  the  court,  recited  the  pro- 
visions of  the  law  upon  the  subject,  and  said: 
'*  None  of  these  proceedings,  however,  support 
the  theory  that  the  association  ceased  to  exist 
when  the  receiver  was  appointed,  nor  at  any 
time  before  the  assets  of  the  association  are 
fully  administered,  and  the  balance,  if  any,  is 
paid  to  the  owners  of  the  stock  or  their  legal 
representatives"  (p.  898). 

"  Much  aid  cannot  be  derived  from  author- 
ities in  the  examination  of  this  proposition,  as 
the  question  turns  chiefly,  if  not  entirely,  upon 
the  construction  of  the  Act  of  Congress,  and 
suffice  it  to  say,  that  we  are  all  of  the  opinion 
that  the  Act  contains  nothing  in  its  subsequent 
provisions  inconsistent  with  the  theory  of  the 
plaintiffs,  that  the  association  may  sue  and  be 
sued,  complain  and  defend,  in  all  cases  where 
it  may  be  necessary  that  the  corporate  name  of 
the  association  shall  be  used  for  that  purpose 
in  closing  its  business  and  winding  up  its  af- 
fairs, under  the  provisions  of  the  Act  which 
authorized  its  formation." 

In  that  case  it  was  argued,  as  in  this,  that  as 
the  only  constitutional  warrant  for  the  exist- 
ence of  a  national  bank  was  its  connection  with 
the  government  as  a  fiscal  agent,  the  severance 
of  that  connection  ipto  facto  deprived  it  of 
vitality.  The  same  argument  would  render  it 
incapable  of  returning  to  its  stockholders  their 
capital  and  accumulated  profits.  If  it  was  a 
reasonable  incide  n  to  its  living  that  it  should 
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contract  debts,  it  is  equally  a  reasonable  inci- 
dent to  its  dissolution  that  it  should  pay  them. 
We  see  no  constitutional  impediment  that  pre- 
vents it. 

The  same  conclusion  was  reached  by  the 
Court  of  Appeals  of  Marvland  in  the  case  of 
Ordnan  v.  Bk.,  47  Md.,  21*7. 

On  June  80,  1S76,  Congress  passed  an  Act, 
authorizing  the  appointment  of  Receivers  of 
National  Banks,  and  for  Other  Purposes,  10  Stat, 
at  L.,  63,  the  2d  section  of  which  provides  that 
when  any  national  banking  association  shall 
have  gone  into  liquidation  under  the  provisions 
of  section  5220  of  the  Revised  Statutes, the  indi- 
vidual liability  of  the  stockholders,  provided 
for  by  section  5151  of  said  statutes,  may  be  en- 
forced by  any  creditor  of  such  association  by 
bill  in  equity,  in  the  nature  of  a  creditor's  bill, 
brought  by  such  creditor  on  behalf  of  himself 
and  of  all  other  creditors  of  the  association 
against  the  shareholders  thereof,  in  any  court 
oi  the  United  States  having  original  jurisdic- 
tion in  equity  for  the  district  in  which  such  as- 
sociation may  have  been  located  or  established. 

After  the  passage  of  this  Act,  on  January  8, 
1878,  it  appears  that  the  appellee  filed  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland  its  bill  of  complaint  against 
the  appellant,  and  against  the  persons  who 
were  shareholders  in  the  Bank  at  the  time  it  re- 
solved to  go  into  liquidation,  under  the  provis- 
ions of  this  section. 

It  is  urged  that  this  statute  is  itself  evidence 
that  the  Bank  was  dissolved  as  a  corporation 
by  the  proceedings  in  liquidation,  and  that  the 
pendency  of  the  Bill  authorized  by  it  was  a  bar 
to  any  further  proceeding  in  the  present  suit. 

We  see  nothing  in  the  Act  of  1876  inconsist- 
ent with  the  continued  existence  of  the  Bank 
as  a  corporation  for  the  purposes  of  liquidation. 
Indeed,  it  seems  to  confirm  the  idea  that  for  the 

Surpose  of  being  sued,  in  order  judicially  to 
etermine  the  question  of  disputed  liability,  it 
continues  to  exist,  and  the  remedy  against  the 
shareholders  is  added  as  a  means  of  execution, 
in  case  the  corporate  assets  have  in  the  mean- 
time been  otherwise  applied  or  shown  to  have 
been  insufficient.  It  is  a  cumulative  remedy 
and  against  other  persons,  and  cannot  be  con- 
sidered as  an  objection  to  the  rendition  of  the 
present  decree. 

It  is  also  assigned  for  error  that  the  appellee 
failed  to  set  down  for  argument  or  traverse  the 
pleas  of  the  defendant,  as  required  by  the  88th 
Equity  Rule;  but  the  pleas  in  this  case  were  ir- 
regularly filed  and  defective,  under  the  Slat 
Rule,  for  lack  of  the  affidavit  of  the  defendant 
that  they  were  not  interposed  for  delay,  and  of 
the  certificate  of  counsel  that  they  were,  in  his 
opinion,  well  founded  in  point  of  law,  and  may 
well  have  been  disregarded  on  that  account. 
Besides,  the  second  and  third  pleas  were  such 
only  in  form,  as  they  merely  alleged  matters 
of  law  and  not  of  fact. 

"  The  office  of  a  plea,"  said  Lord  Eldon,  in 
Rowe  v.  Teed,  15  Ves.,  372,  "generally  is,  not 
to  deny  the  equity,  but  to  bring  forward  a  fact 
which,  if  true,  displaces  it."  The  first  plea  is 
open  to  the  same  objection;  for  although  it  ap- 
pears to  negative  the  averment  of  a  matter  of 
fact  essential  to  the  complainant's  case,  that  he 
was  a  creditor  of  the  defendant,  yet  really  it 
merely  denies  the  conclusion  of  law,  to  be 
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drawn  from  the  whole  of  the  case  as  stated  in 
1 77 J  the  bill.  Every  matter,  therefore,  covered  by 
the  pleas  was  necessarily  embraced  in  the  hear- 
ing upon  the  bill,  answer  and  proofs.  There 
was  no  issue  tendered  on  matter  of  fact  that 
was  left  undecided,  and  no  matter  of  law  af- 
fecting the  merits  that  was  not  adjudged. 

It  is  also  assigned  for  error  that  the  complain- 
ant failed  to  file  a  replication  to  the  answer. 
Leave  to  do  so  was  granted  by  the  court,  on  the 
complainant's  motion,  and  although  the  tran- 
script does  not  show  that  it  was  done,  the  par- 
ties went  to  the  hearing  as  if  it  had  been  done, 
submitting  the  case  upon  the  proofs  which  had 
l>een  taken,  as  though  a  formal  issue  had  been 
perfected. 

The  same  objection  was  made  in  the  cases  of 
Fitments  v.  Moore,  6  Wall.,  810  [73  U.  8., 
XVIII.,  7881,  and  Laberv.  Cooper,  7  Wall.,  569 
(74  U.  S.,  XIX.,  152],  under  circumstances  not 
distinguishable  from  the  present,  and  for  the 
reasons  there  stated  it  is  overruled. 

The  absence  of  an  answer  by  Dillon,  and  the 
want  of  an  issue  upon  it,  is  also  assigned  for 
error.  The  transcript  shows  that  an  answer 
had  been  filed  by  Dillon,  but  had  been  lost  or 
mislaid.  This  fact  having  been  called  to  the 
attention  of  the  court  below,  before  the  hearing, 
the  Circuit  Judge  announced  that  he  would  not 
proceed  with  the  hearing  without  the  answer, 
if  the  respondent's  solicitor,  then  present,  ob- 
jected to  the  hearing  for  that  reason.  No  ob- 
jection was  made,  and  the  hearing  properly 
proceeded.  For  aught  that  appears  Dillon's  an- 
swer may  have  been  a  confession  of  the  truth 
of  the  allegations  of  the  bill. 

We  find  no  error  in  the  record,  and  the  de- 
cree it  affirmed. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court.  U.  8. 

Cited— 30  Kan.,  162 ;  46  Am.  Rep.,  92. 


MRS.  M.  M.  ADA  LANE  and  GEORGE  W. 
LANE,  Her  Husband,  Ptffs.  in  Err., 
v.. 

JAMES  E.  WALLACE  and  WILLIAM  W. 
HANDLIN,  Suing  as  Wallace  &  Handlin. 

To  what  state  court  a  writ  of  error  si  could  be  di- 
rected—inferior court. 

1.  Where  a  Judgment  of  an  inferior  state  court 
Tvas  appealed  to  u  higher  state  court,which  dismissed 
the  appeal  for  want  of  Jurisdiction,  and  only  deter- 
mined that  the  inferior  court  was  the  highest  court 
of  the  State  In  which  a  decision  of  the  suit  could  be 
had,  a  writ  of  error  from  this  court  to  the  higher 
state  court  should  be  dismissed,  as  such  court  made 
no  decision  of  the  federal  question  involved  In  the 
*rase  and  passed  upon  by  the  lower  court. 

t.  A  writ  of  error  should  have  been  issued  to  the 
Inferior  state  court ;  and  such  writ  can  be  issued  In 
this  case,  after  such  dismissal  here. 

[No.  1016.] 

Submitted  Nov.  15, 1881.  Decided  Nov.  SI,  1881. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 
Motion  to  dismiss. 

This  was  an  action  upon  a  mortgage,  brought 
in  one  of  the  State  District  Courts  of  Louisiana. 
In  the  course  of  the  proceedings  in  that  court, 
u  petition  for  a  removal  to  the  United  States 
See  14  Otto. 


Circuit  Court  was  filed.  The  district  court  de- 
nied this  petition,  and  after  various  other  pro- 
ceedings, unnecessary  to  be  here  set  out,  a  money 
judgment  was  rendered  in  favor  of  the  plaint- 
iffs, their  claim  under  the  mortgage  being  de- 
nied. Defendants  appealed  to  the  Supreme  Court 
of  the  State,  and  that  court  dismissed  the  appeal 
for  want  of  jurisdiction. 

Mr.  W.W.  Handlin,  for  defendant  in  error. 

Messrs.  Joseph  P.  Hornor,  and  Francis 
W.  Baker,  for  plaintiffs  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  judgment  of  the  Supreme  Court  of  Louisi- 
ana in  this  case  was  one  dismissing  the  suit  for 
want  of  jurisdiction.  Consequently,  that  court 
could  not  have  decided  the  federal  question  pre- 
sented to  and  passed  upon  by  the  district  court. 
AH  it  did  was  to  determine  that  the  district  court 
was  the  highest  court  of  the  State  in  which  a  de- 
cision in  the  suit  could  be  had.  The  writ  of 
error  should,  therefore,  have  been  directed  to 
that  court  instead  of  the  Supreme  Court.  Such 
a  writ  can  now  issue  if  applied  for  and  allowed 
in  time. 

The  motion  to  dismiss  is  granted. 
True  copy.  Test : 

James  H.  McKenney,  Clerk,  8up.  Court,  U.8. 


NEVADA  BANK  OF  SAN  FRANCISCO,  rn] 

Tiff,  in  Err., 
v. 

JOHN  SEDGWICK. 

(See  8.  C,  14  Otto,  111,  112.) 

Taxation  of  bank  capital. 

Under  the  2d  clause  of  section  8406  of  the  Revised 
Statutes,  the  capital  of  a  state  bank,  invested  abroad 
and  In  foreign  countries,  can  be  taxed  by  the 
United  States. 

[No.  87.] 

Argued  Nov.  11,  1881.   Decided  Nov.  21,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
The  case  is  stated  bv  the  court. 
Messrs.  John  E.  Ward  and  Hall  McAllis- 
ter, for  plaintiff  in  error. 
No  counsel  appeared  for  defendant  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court : 

This  suit  was  brought  by  a  Bank  incorpo- 
rated under  the  laws  of  and  having  its  princi- 
pal place  of  business  in  California,  against  a 
Collector  of  the  Internal  Revenue  of  the  United 
States,  to  recover  back  taxes  alleged  to  have 
been  illegally  exacted  under  the  second  clause 
of  section  8408  of  the  Revised  Statutes.  That 
clause  provides  for  the  levy  and  collection  of 
*'  A  tax  of  one  twenty-fourth  of  one  per  centum 
each  month  upon  the  capital  of  any  bank,  asso- 
ciation, company,  corporation,  and  on  the  cap- 
ital employed  by  any  person  in  the  business  of 
banking,  beyond  the  average  amount  invested 
in  United  States  bonds."  A  part  of  the  capital 
of  this  Bank  was,  as  is  alleged,  "invested 
abroad  and  in  foreign  countries,"  and  in  assess- 
ing the  taxes  this  was  included  as  capital  with 
the  rest.   The  case  stand?  ~u  demurrer  to  the 
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complaint,  and  the  single  question  we  are  asked 
to  consider  is,  whether  the  capital  of  a  state 
bank  "invested  abroad  and  in  foreign  coun- 
tries "  can  be  taxed  by  the  United  States.  In 
what  manner  the  investments  were  made  does 
not  appear.  The  averment  in  the  complaint  is 
in  the  general  language  we  have  quoted. 

As  long  ago  as  1819  it  was  said  by  this  court, 
speaking  through  Chief  Justice  Marshall,  in 
Mei'uUoch  v.  Maryland,  4  Wheat.,  429,  that 
"  All  subjects  over  which  the  sovereign  power 
of  a  State  extends,  are  objects  of  taxation ; " 
112]  and,  acting  on  this  principle,  we  held  recently, 
in  Kirttand  v.  Hotchkm,  100  U.  S.,  491  [XXV., 
558],  that  a  8tate  might  tax  her  resident  citizens 
for  debts  held  by  tnem  against  non-residents 
and  secured  by  mortgage  on  property  in  another 
State.  That  seems  to  us  conclusive  of  this  case. 
The  Nevada  Bank  was  incorporated  and  or- 
ganized under  the  laws  of  one  of  the  States  of 
the  Union,  and  it  bad  its  principal  place  of 
business  within  the  United  States.  It  was, 
therefore,  subject  to  the  sovereign  power  of  the 
United  States  and  a  proper  object  of  taxation. 
The  investments  abroad  are  still  the  property  of 
the  Bank  and  part  of  its  capital.  In  the  absence 
of  any  averments  to  the  contrary,  we  must  pre- 
sume they  were  such  as  banks  usuully  make  in 
doing  a  banking  business,  and  that  their  legal 
situs  was  at  the  home  office  of  the  Corporation. 
We  need  not  consider,  therefore,  whether,  if 
they  had  been  made  in  fixed  property  subject 
exclusively  to  another  jurisdiction,  a  different 
rule  would  apply.  As  the  case  is  presented  it 
comes  clearly  within  the  principle  which  was 
applied  in  Kirttand  v.  Hotclikiss,  supra. 

The  judgment  is  affirmed. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


1 1761  FLAGSTAFF  SILVER  MINING  COM- 
PANY OF  UTAH  (Limited)  et  al.,  Plff: 
in  Brr., 

v. 

GEORGE  CULLIN8. 
(See  8.  C,  14  Otto,  17S-1TO.) 
Mechanics'  liens — Utah  late. 

1.  Statutes,  giving  liens  to  laborers  and  mechan- 
ics for  their  work  and  labor,  are  to  be  liberally  con- 
strued. 

2.  An  overseer  and  foreman  of  a  body  of  miners, 
who  performed  manual  labor  upon  the  mine,  is  en- 
titled for  his  services  to  a  lien  on  the  mine,  under 
the  law  of  Utah  giving  a  lien  for  labor  thereon. 

[No.  80.] 

Argued  Nov.  8,  1881.    Decided  Nov.  SI,  1881. 

IN  ERROR  to  the  8upreme  Court  of  the  Ter- 
ritory of  Utah. 
Tbe  case  is  stated  by  the  court. 
Messrs  Walter  H.  Smith,  John  R.  McBride 
and  George  H.  WiUiame,  for  plaintiff  in  error. 

Messrs.  Shellabarger  <fe  Vrilson,  for  de- 
fendant in  error. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

George  Cullins.the  defendant  in  error, brought 
suit  against  the  Flagstaff  Silver  Mining  Com- 
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pany  of  Utah,  the  plaintiff  in  error,  in  the  Dis- 
trict Court  of  the  Third  Judicial  District  of  the 
Territory  of  Utah,  to  recover  wages  which  he 
claimed  to  be  due  him  from  the  defendant  in 
error  for  services  rendered  it,  and  to  subject  ife» 
property  to  a  lien  therefor  in  his  favor,  which 
he  claimed  attached  by  virtue  of  the  Statute  of 
the  Territory.  The  statute  declared  as  follows: 

"Any  person  or  persons  who  shall  perform 
any  work  or  labor  upon  any  mine  or  furnish 
any  materials  therefor  in  pursuance  of  any  con- 
tract made  with  the  owner  or  owners  of  such 
mine  or  of  any  interest  therein,  shall  be  enti- 
tled to  a  miner's  lien  for  the  payment  thereof 
upon  all  the  interest,  right  and  property  in  such 
mine  by  the  person  or  persons  contracting  for 
such  labor  or  materials  at  the  time  of  making 
such  contract.  Said  lien  may  be  enforced  in 
the  same  manner  and  with  the  same  effect  as  a 
mechanics'  lien,  as  provided  by  tbe  laws  of 
Utah."   Compiled  Laws  of  Utah,  sec.  1221. 

The  answer  of  the  Mining  Company  denied 
that  anything  save  a  small  balance  was  due  the 
plaintiff,  and  denied  that  the  statute  of  the  Ter- 
ritory gave  him  a  lien  on  its  property  for  the 
sum  due  him. 

The  case  was  submitted  to  the  district  court 
upon  the  issues  of  fact  as  well  as  of  law. 

The  court  found  that  the  defendant  below 
was  a  Corporation  organized  under  the  laws  of 
Great  Britain,  and  at  the  time  the  services  of 
the  plaintiff  below  were  rendered,  was  the  own- 
er of  and  engaged  in  working  a  mine  called  the 
Flagstaff  Mine,  situate  in  Salt  Lake  County,  in  £1TT3 
the  Territory  of  Utah,  and  that  one  J.  N.  H. 
Patrick  was  its  general  agent  and  the  manager 
of  its  mining  and  smelting  business  in  America. 

The  court  further  found  "  That  on  or  about 
the  14th  day  of  December,  1878,  the  said  Com- 
pany, by  said  J.  N.  H.  Patrick,  its  agent,  for 
that  purpose  duly  authorized,  employed  the 
plaintiff  for  an  indefinite  time  thereafter  to  di- 
rect the  work  in  its  said  mine,  and  with  author- 
ity to  employ  and  discharge  miners  and  pro- 
cure and  purchase  supplies  for  working  said 
mine ;  and  that  it  was  the  duty  of  the  plaintiff, 
by  virtue  of  said  employment,  to  plan,  oversee 
and  direct  the  work  in  said  mine,  direct  the 
shipping  of  ore  and,  generally,  to  control  and 
direct  the  actual  working  and  development  of 
the  mine;  that  the  plaintiff,  while  in  the  em- 
ployment of  said  Company,  performed  said  du- 
ties, and  in  the  performance  thereof  did  some 
manual  labor." 

The  court  also  found  that,  at  the  commence- 
ment of  the  suit,  there  was  due  tbe  plaintiff 
from  the  Mining  Company,  for  wages  earned 
by  him  under  said  employment,  the  sum  of 
$1 ,530,  for  which  sum  the  court  gave  ludgment. 
and  declared  it  to  be  a  lien  upon  the  Mining- 
Company's  mine. 

From  this  judgment  an  appeal  was  taken  to- 
the  Supreme  Court  of  the  Territory,  by  which 
it  was  affirmed. 

This  writ  of  error  is  prosecuted  to  reverse  the 
judgment  of  the  Supreme  Court. 

The  plaintiff  in  error  alleges  that  the  District 
Court  of  the  Territory  erred  in  declaring  the 
ludgment  in  favor  of  the  defendant  in  error  to 
be  a  lien  on  its  mine,  and  that  the  Supreme 
Court  of  the  Territory  erred  in  affirming  that 
decision.  The  precise  question  presented  By  the 
writ  of  error  is,  whether  the  services  found  by 
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the  district  court  to  have  been  performed  by  the 
defendant  in  error,  for  the  Mining  Company, 
were  such  "work  and  labor,"  asunder  the  Stat- 
ute of  the  Territory  entitled  him  to  a  lien  there- 
for upon  the  mine. 

Statutes  giving  liens  to  laborers  and  mechan- 
ics for  their  work  and  labor  are  to  be  liberally 
construed.  Davit  v.  Alvord,  94  U.  8.,  645 
[XXIV.  ,288].  The  finding  of  the  district  court 
makes  clear  the  character  of  the  services  ren- 
dered by  defendant  in  error.  He  was  not  the 
general  agent  of  the  mining  business  of  the 
plaintiff  in  error.  That  office  was  filled  by  Pat- 
rick. He  was  not  a  contractor.  The  services 
rendered  by  him  were  not  of  a  professional 
character,  such  as  those  of  a  mining  engineer. 
He  was  the  overseer  and  foreman  of  the  body 
of  miners  who  performed  the  manual  labor  up- 
fj»M  on  the  mine.  He  planned  and  personally  su- 
perintended and  directed  the  work, with  a  view 
to  develop  the  mine  and  make  it  a  successful 
venture.  He  appears  from  the  findings  to  have 
performed  duties  similar  to  those  required  of 
the  foreman  of  a  gang  of  track  hands  upon  a 
railroad,  or  a  force  of  mechanics  engaged  in 
building  a  house.  Such  duties  are  very  differ- 
ent from  those  which  belong  to  the  general  su- 
perintendent of  a  railroad,  or  the  contractor  for 
erecting  a  house.  Their  performance  may  well  be 
called  work  and  labor;  they  require  the  person- 
al attention  and  supervision  of  the  foreman  and 
occasionally  in  an  emergency,  or  for  an  exam- 
ple, it  becomes  necessary  for  him  to  assist  with 
his  own  hands.  Such  duties  cannot  be  per- 
formed without  much  physical  exertion,  which, 
while  not  so  severe  as  that  demanded  of  the 
workmen  under  the  control  of  the  foreman,  is, 
nevertheless,  as  really  work  and  labor.  Bodily 
toil,  as  well  as  some  skill  and  knowledge  in  di- 
recting the  work  is  required  for  their  successful 
performance.  We  think  that  the  discharge  of 
such  duties  may  well  be  called  work  and  labor, 
and  that  the  district  court  rightfully  declared 
the  person  who  performed  them  entitled  to  a 
lien,  under  the  law  of  the  Territory. 

We  have  examined  all  the  cases  cited  by  the 
plaintiff  in  error.  None  of  them  seem  to  be  in- 
consistent with  the  views  we  have  expressed. 
They  decide  that  an  architect  and  superintend- 
ent of  a  building;  that  a  person  employed  to 
cook  for  men  engaged  in  constructing  a  reser- 
voir; that  a  contractor  for  the  building  of  a  rail- 
road,or  the  erection  of  a  house ;  that  an  agent  em- 
ployed to  disburse  money  and  pay  off  the  hands 
who  are  building  a  house;  that  the  assistant 
chief  engineer  of  a  railroad  company,  are  not, 
under  laws  similar  to  the  Statute  of  Utah,  en- 
titled to  a  lien  for  their  services.  Foutlteev. 
Origtby,  12  Bush  (Ky.),  75;  MeCormick  v.  Lot 
Angdot  Water  Co. ,  40  Cal. ,  185;  Aikin  v.  Watton, 
24N.Y.,482;.BZa^v.fBa^.27Mo.,89;  Cald- 
well v.  Bower,  17  Mo.,  564;  Brockway  v.  Innet, 
89  Mich.,  47;  Peck  v.  Miller,  89  Mich. ,  594. 

The  case  which  comes  nearer  supporting  the 
contention  of  plaintiff  in  error  than  any  other 
cited  by  him  is  SmaWumte  v.  Kentucky,  etc. ,  Co. , 
2  Mon.  T.,448.  But  in  that  case  the  court  says, 
that  "Prom  the  nature  of  the  plaintiff's  employ- 
ment, as  averred  by  himself,  it  does  not  appear 
that  be  was  an  architect  or  laborer,  or  that  he  la- 
bored directly  in  the  construction  of  the  build- 
ings, but  rather  that  he  was  employed  by  the 
corporation  at  a  fixed  salary  to  manage  and  su- 
See  14  Otto. 


pel-intend  its  affairs  at  the  place  named."  This  ,  1 79 
case  is  fairly  distinguishable  from  the  one  now  1 
under  consideration,  but  even  if  it  fully  sup- 
ported the  contention  of  the  plaintiff  in  error, 
is  entitled  to  no  more  weight  than  the  decision 
of  the  Supreme  Court  of  Utah  in  the  present 
case. 

Views  similar  to  those  we  have  expressed 
were  declared  by  Williams,  Ch.  J.,  in  Willam- 
ette Falls  Co.  v.  Remick,  1  Oreg.,  169,  and  by 
the  Supreme  Court  of  Nevada  in  Capron  v. 
Bttrout,  11  Nev.,  804. 

It  is  somewhat  difficult  to  draw  the  line  be- 
tween that  kind  of  work  and  labor  which  is  en- 
titled to  a  lien,  and  what  is  mere  professional 
or  supervisory  employment,  not  fairly  to  be  in- 
cluded in  those  terms.  Some  courts  have  held, 
under  laws  similar  to  those  of  the  Territory  of 
Utah,  that  an  architect  who  furnishes  plans  and 
superintends  the  erection  of  a  building,  acquires 
a  hen  thereon,  as  for  work  and  labor.  Stryker 
v.  Catridy,  76  N.  Y.,  50;  Int.  Co.  v.  Rowland, 
26  N.  J.  Eq..  889;  Jonet  v.  Shatchan,  4  Watts 
&  8.,  257;  Bk.  v.  Griet,  85  Pa.,  423.  Anight  v. 
Norrit,  13  Minn.,  478. 

It  is  not  necessary  in  this  case  to  go  so  far  as 
these  decisions  would  warrant.  But  we  arc 
clearly  of  opinion  that,  upon  the  facts  found  by 
the  district  court,  the  defendant  in  error,  under 
the  Statute  of  Utah,  was  entitled  to  a  lien  upon 
the  mine  to  which  his  services  were  apphed. 
The  judgment  of  the  Supreme  Court  of  Utah  mutt, 
therefore,  be  affirmed. 

True  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court, U.  8. 


J.  H.  PECHTENBURG  akd  J.  A  LOVEN- 
GREEN,  as  J.  H.  Fechtenbubg  &  Co., 
Apptt., 

v. 

THE  BARE  WOODLAND,  Her  Tackle,  etc., 
and  Cargo  and  Freight,  Wm.  W.  Turnbull 
and  Charles  Tdrnbull,  Claimants. 

(See  8.  C,  14  Otto,  180-188.) 

Lien  on  vend — drafts  by  matter. 

L  Drafts  drawn  by  the  master  of  a  vessel  on  her 
owners,  which  express  on  their  face  that  they  are 
recoverable  against  the  vessel,  freight  and  cargo, 
do  not  themselves  create  a  lien  on  the  vessel,  unless 
the  debt  for  which  they  were  given  bound  the  ves- 
sel. 

2.  Where  the  drafts  Included  insurance,  although 
none  was  ever  effected,  and  commissions  calculated 
on  an  excessive  valuation,  and  there  was  a  corrupt 
understanding  between  the  master  and  the  payee 
of  the  drafts,  under  which  the  master  was  given  one 
of  the  drafts  which  he  drew  on  his  owners,  as  "hia 
share,"  the  approval  of  the  accounts  by  the  master 
amounts  to  nothing  as  evidence  of  what  was  act- 
ually due. 

[No.  88.] 

Argued  Not.  11,  1881.   Bedded  Nov.  tl,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
Stales  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Mr.  Henry  J.  Scudder,  for  claimants,  in 

support  of  motion. 

Ridgwsvj  and  William  H. 


Metert.  Ji 
Beebe,  contra. 
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Oct.  Term, 


Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  admiralty  to  recover  of  the 
bark  Woodland  and  her  freight  the  amount  of 
two  drafts  drawn  by  the  master  of  the  vessel  at 
St.  Thomas,  W.  I.,  on  her  owners;  one  for  the 
payment  of  $2,000,  and  the  other  for  the  pay- 
ment of  $2,606.40  in  New  York,  to  the  order 
of  J.  Niles  &  Co. ,  merchants  in  St.  Thomas,  ten 
days  after  sight.  The  facts  found  by  the  cir- 
cuit court,  which,  in  our  opinion,  are  conclu- 
sive of  the  case,  are  as  follows: 

The  Woodland  was  a  British  bark  owned  by 
the  claimants,  residents  of  St  .  John,  New  Bruns- 
wick. In  November,  1870,  while  on  a  voyage 
from  Montevideo  to  New  York  with  a  cargo, 
being  in  distress,  she  put  into  the  Danish  port 
of  St.  Thomas  for  repairs,  which  were  neces- 
sary before  she  could  safely  proceed  on  her  voy- 
age. J.  Niles,  who  carried  on  business  under 
the  name  of  J.  Niles  &  Co.,  attended  to  the  af- 
faire of  the  vessel  at  St.  Thomas,  landed  the 
cargo,  and  sold  a  portion  of  it,  on  which  he  re- 
ceived an  amount  sufficient  to  re-imburae  all 
the  moneys  expended,  but  he  charged  for  com- 
missions and  insurance  $6,875.  As  to  the  in- 
surance, none  was  actually  effected,  and  the 
commissions  were  on  an  excessive  valuation. 
The  master  approved  all  the  bills,  and  drew 
drafts  on  his  owners  for  a  balance  of  $6, 106. 24, 
which  expressed  on  their  face  that  they  were 
( 181]  '  'recoverable  against  the  vessel,  freight  and  car- 
go." Two  of  these  drafts  the  libelants  discount- 
ed, and  this  suit  was  brought  for  their  recovery. 
The  third,  for  $1,500  was  given  by  Niles  to  the 
master  upon  a  corrupt  understanding  that  it  was 
to  be  his  share.  The  two  drafts  have  not  been 
accepted  or  paid  and  the  libelants  are  the  own- 
ers thereof,  having  advanced  money  upon  them 
in  good  faith  and  without  any  knowledge  of  the 
fraudulent  acts  of  Niles  and  the  master. 

The  drafts  did  not  themselves  create  a  lien 
on  the  vessel.  Unless  the  debt  for  which  they 
were  given  bound  the  vessel,  the  drafts,  not- 
withstanding what  is  expressed  on  their  face, 
did  not.  If  the  owners  owed  Niles  nothing 
under  his  contract  with  the  master  for  the  repairs 
and  supplies  which  had  been  furnished,  he  had 
no  lien  on  the  vessel,  which  he  or  anyone  else 
could  enforce  in  admiralty.  For  the  purposes  of 
this  suit  the  libelants  occupy  no  better  position 
than  Niles,  and  if  he  could  not  recover  they 
cannot.  Having  advanced  their  money  in  good 
faith  they  may  not  be  affected,  so  far  as  their 
remedies  against  the  parties  to  the  drafts  are 
concerned,  oj  the  fraudulent  character  of  the 
transactions  between  Niles  and  the  master,  but 
if  the  vessel  owed  Niles  nothing,  it  does  not  owe 
them. 

Now,  we  think  it  clear  that  if  Niles  were 
here  as  appellant  instead  of  these  libelants,  he 
would  not  be  entitled  to  the  reversal  of  this  de- 
cree upon  the  findings  as  they  stand.  The  find- 
ings sent  here  under  the  Act  of  1875  furnish 
the  only  evidence  of  the  facts  which  we  can 
consider.  It  is  incumbent  on  the  libelants  to 
prove  a  debt  from  the  vessel  to  Niles,  and  its 
amount.  Until  this  proof  is  made  they  cannot 
recover.  If  the  settlement  between  the  master 
and  Niles  had  not  been  impeached,  that  would 
have  been  enough,  for  the  master  is  the  agent 
of  the  owner  for  all  such  purposes.  But  it  has 
been  impeached.  The  court  has  expressly  found 
706 


that  although  insurance  was  charged  for  and 
allowed,  none  was  ever  effected,  and  that  the 
commissions  were  calculated  on  an  excessive 
valuation.  It  has  also  found  that  there  was  a 
corrupt  understanding  between  the  master  and 
Niles,  under  which  the  master  was  given  one  [  182] 
of  the  drafts  which  he  drew  on  his  owners,  as 
"his  share."  Under  these  circumstances,  it  is 
clear  that  the  approval  of  the  accounts  by  the 
master  amounts  to  nothing  as  evidence  of  what 
was  actually  due,  and  without  that  there  is 
nothing  to  show  that  Niles  is  entitled  to  any- 
thing. His  advances  were  all  paid  by  sales  of  the 
damaged  cargo,  and  while  there  was  $6,875  al- 
lowed: him  for  commissions  and  insurance,  the 
balance  his  due  on  the  accounts  as  stated  was 
only  $6,106.24.  Thus  it  appears  that  in  addition 
to  his  expenditures  he  must  have  received 
$768.76  on  account  of  commissions.  In  the  ab- 
sence of  anything  to  show  what  his  services 
were  reasonably  worth,  we  cannot  say  from  the 
findings  that  anything  is  honestly  due  Niles  on 
his  accounts. 

It  is  insisted,  however,  that  there  was  no  evi- 
dence whatever  in  the  case  to  establish  the  cor- 
rupt understanding  between  Niles  and  the  mas- 
ter, because  a  deposition  bearing  on  that  sub- 
ject was  ruled  out  in  the  circuit  court. 

It  is  true  such  a  deposition  was  excluded,  but 
without  that  there  is  abundant  evidence  in  the 
testimony  of  Niles,  tending  at  least  to  support 
the  finding.  His  account  as  stated  by  himself 
can  be  properly  abstracted  as  follows: 

Bill  of  supplies   $  216  27 

Labor,  loading  and  unloading  cargo, 

wharfage,  etc   1,882  88 

Paid  captain  for  himself  and  crew. .  768  14 
Sundry  bills  for  repairs   2,582  93 

Total  expenditures   5,809  72 

Receipts  from  sale  of  damaged  cargo  7,085  50 

Receipts  over  actual  expenditures. . .  $1,685  78 
Corn's  charged  on  bills  of 

supplies  

Corn's  charged  on  bills  of 

labor,  etc   

Corn's  charged  on  payments 

to  master  

Corn's  charged  on  bills  for 

repairs  

Corn's  charged  on  sale  of 

cargo  

Corn's  2i  per  cent  on  receiv- 
ing, storing  and  shipping 

cargo  .....   3,125  00 

Storage,  2  per  cent  on  valua- 
tion of  cargo   2,500  00 

Insurance,  1  per  cent  on  val- 
uation   1,250  00 

Paid  24  per  cent  discount  on 

drafts    152  65 

Corn's  for  indorsing  and  ne- 
gotiating   91  59 


$10 

81 

91 

68 

88 

41 

129 

15 

852 

78 

7,742  02 

Balance  $6,106  24 

The  same  witness  also  testified  that  the  drafts 
were  all  drawn  in  the  same  form  by  the  master 
on  the  owners,  to  the  order  of  Niles  &  Co.,  pay- 
able in  New  York  at  ten  days'  sight,  and  that 
the  draft  for  $1,500  was  indorsed  by  Niles  & 
Co.  and  delivered  to  the  master.   The  cargo 
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consisted  of  hides,  sheep-skins,  kip-skins,  horse 
and  cow-hair  and  shin-bones,  and  the  vessel  was 
detained  in  St.  Thomas  about  two  months. 

Without  considering  any  of  the  other  impor- 
tant and  interesting  questions  which  have  been 
urged  on  our  attention  in  the  argument,  we  af- 
firm tlie  decree. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


[19*]  MAHONEY  MINING  COMPANY,  JHff.  in 
Err., 
t. 

ANGLO-CALIFORNIAN  BANK,  (Limited) 

(See  8.  C  14  Otto,  198-196.) 

Tower  of  officers  of  a  corporation,  how  sliown — 
presumption — officers  de  facto. 

L  Where  a  mining  company  had  power  to  borrow 
money  for  the  purposes  of  the  con»oratlon,  and  to 
Invest  Its  president  and  secretary  with  authority  to 
negotiate  loans,  to  execute  notes  and  to  Bigu  checks 
•Iruwn  against  its  bank  account,  the  existence  of 
such  authority  In  such  officers  may  be  shown  by  the 
course  of  business, and  the  usages  and  practice  of  the 
company. 

2.  Where  such  proofs  of  their  authority  are  given, 
the  presumption,  in  the  absence  of  contrary  Droof 
I*,  that  those  officers.  In  making  an  overdraft,  did 
n;>t  exceed  their  authority,  and  that  the  moneys 
thus  obtained  were  paid  over  to  or  received  by  the 
company. 

8.  Officers  de  facto,  holding  under  color  of  an  elec- 
tion, having  charjro  of  the  affairs  of  a  company,  are 
capable  of  binding  it  in  all  matters  legitimately  de- 
volving upon  directors  of  the  company. 

[No.  78.] 

Argued  Nov.  i,  7,  1881.  Decided  Nov.  91,  1881. 

Fl  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed  States  for  the  District  of  California. 
The  case  is  stated  by  the  court. 
Messrs.  J.  Hubley  Aahton  and  Stewart, 
Vandief  tt  Herrin,  for  plaintiff  in  error. 

Messrs.  Shellabaryer  <fe  Wilson  and  Theo. 
JSutro,  for  defendant  in  error. 

Mr.  Justice  Havrlavn  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error,  a  mining  corporation, 
was  organized  under  the  laws  of  California  on 
the  22a  day  of  December,  1878.  From  that 
date  until  the  21st  of  June,  1877,  its  treasurer 
was  the  defendant  in  error,  a  banking  corpora- 
tion created  under  the  laws  of  Great  Britain 
and  doing  business  in  the  City  of  San  Francisco. 
During  that  period  the  moneys  of  the  Mining 
Company  were,  from  time  to  time,  deposited 
with  its  treasurer,  and  were  paid  out  upon 
checks  signed  by  the  president  and  secretary  of 
[193]  the  Company.  In  addition,  the  Bank  allowed 
the  account  of  the  Company  to  be  overdrawn 
upon  like  checks.  Such  overdraft,  including 
proper  allowance  for  interest,  amounted,  on  the 
21st  of  June,  1877,  to  $6,319.59. 

On  the  day  last  named,  at  11  o'clock  A.  M., 
in  an  action  then  pending  in  the  District  Court 
of  the  Nineteenth  Judicial  District  of  Calif  or- 

NOTB. — Corporations  possess  only  powers  conferred 

tt  statute  creattna  them  and  those  necessarily  On- 
led.  See,  note  to  Huntington  v.  Bk.,  96  C.  8., 
nv.rm. 

Acts  of  de  facto  oflcer.when  valid.  See,  note  to 
Hussy  v.  Smith,  90  U.8.,  XXV.,  814, 815. 

See  14  Otto. 


nia,  in  and  for  the  City  and  County  of  San 
Francisco,  wherein  certain  stockholders  of  the 
Mining  Company  were  plaintiffs,  and  Ignatz 
8teinhart,  S.Heydenfeldt,  P.  N.  Lilienlhal,  Otto 
Eschc,  F.  N.  Benjamin  and  the  Mining  Com 
pany  were  defendants,  which  action  had  been 
brought  to  remove  those  persons  from  office  as 
directors  of  the  Mining  Company,  a  decision 
was  announced  by  the  court  that  the  election 
under  which  said  persons  acted  as  directors  was 
invalid  and  void,  and  that  they  should  be  ousted 
and  removed.  When  that  decision  was  an- 
nounced, the  findings  of  fact  by  the  court,  as 
well  as  its  judgment  in  conformity  with  the  de- 
cision, were  reduced  to  writing  and  dated  of 
that  day.  They  were,  however,  not  filed  with 
the  clerk  of  the  state  court  until  June  22, 1877, 
upon  which  day  the  judgment  was  recorded  by 
the  clerk. 

In  the  afternoon  of  June  21,  1877,  after  the 
announcement  by  the  Judge  of  the  state  court 
of  his  decision,  the  individuals  above  named 
met  as  a  Board  of  Directors  of  the  Mining  Com- 
pany, when  its  president  informed  them  that 
the  account  of  the  Company  with  the  Bank,  its 
treasurer,  was  overdrawn  to  the  amount  of 
$6,319.59,  gold  coin  of  the  United  States,  and 
that  the  manager  of  the  Bank  requested  either 
the  money  or  the  note  of  the  Company.  A 
resolution  was  thereupon  adopted  authorizing 
the  president  and  secretary  to  execute,  and  they 
then  did  execute,  in  behalf  of  the  Company,  a 
note  for  $7,500,  payable  in  coin,  and  with  in- 
terest thereon  at  the  rate  of  one  and  a  half  per 
cent  per  month  until  paid.  The  note  was  in- 
tended to  cover  as  well  the  amount  overdrawn 
as  anticipated  advances.  But  no  such  advances 
were  afterwards  made. 

When  the  foregoing  resolution  was  passed, 
the  persons  participating  in  its  adoption  had  no- 
tice of  the  decision  announced  by  the  state  court 
in  manner  and  form  as  stated. 

The  present  action  is  to  recover  from  the  Com- 
pany the  amount  of  its  overdraft.  The  com-  [194] 
plaint,  framed  in  accordance  with  the  Code'  of 
Procedure  of  California,  contains  two  para- 
graphs or  counts:  one,  for  $6,351.72  gold  coin, 
on  an  account,  as  of  June  26,  1877,  for  money 
lent  by  the  Bank  to  the  Company,  and  for 
money  paid,  laid  out  and  expended  by  the  for- 
mer to  and  for  the  use  of  the  latter;  the  other 
for  a  like  amount,  with  interest,  being  the  bal- 
ance alleged  to  be  due  upon  the  note  refer- 
red to,  after  deducting  all  just  offsets,  which 
note,  it  is  averred,  was  given  in  consideration 
of  the  amount  due  the  Bank  upon  an  account 
stated  between  the  parties  on  the  21st  of  June, 
1877. 

The  court  gave  judgment  against  the  Com- 
pany for  the  amount  of  the  overdraft,  with  in- 
terest at  the  rate  specified  in  the  note.  And 
from  that  judgment  the  present  writ  of  error  is 
prosecuted:. 

We  are  all  ot  opinion  that  the  Bank  is  entitled 
to  recover  the  amount  of  the  overdraft  as  shown 
by  the  checks  signed  by  the  president  and  sec- 
retary of  the  Mining  Company. 

Upon  the  Board  of  Directors  of  the  Mining 
Company  was  imposed,  by  the  laws  of  Califor- 
nia (Civil  Code,  sec.  305),  the  duty  of  exerting 
its  corporate  powers,  and  of  conducting  and  con- 
trolling its  business  and  property.  Among  the 
powers  which  the  Company  had  (Civil  Code, 
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sec.  864),  was  the  power  "to  enter  into  any  ob- 
ligations or  cou^racts,  essential  to  the  transac- 
tion of  its  ordinary  affairs,  or  for  the  purposes 
for  which  it  was  created."  Necessarily,  there- 
fore, the  Board  had  authority  not  only  to  des- 
ignate the  banking  institution  in  which  the 
money  of  the  Company  should  be  deposited.but 
to  prescribe  the  mode  in  which  and  the  officers 
by  whom  it  should  be  withdrawn,  from  time  to 
time,  for  the  use  of  the  Company.  It  is  equally 
clear  that  the  Board  had,  as  incident  to  the  gen- 
eral powers  conferred  by  law  upon  the  Com- 
pany, power  to  borrow  money  for  the  purposes 
of  the  Corporation,  and  to  invest  certain  officers 
with  authority  to  negotiate  loans,  to  execute 
notes,  and  to  sign  checks  drawn  against  its  bank 
account.  And  it  is  settled  law  that  the  exist- 
ence of  such  authority  in  subordinate  officers 
may,  in  the  absence  of  express  statutory  prohi- 
bition, be  shown  otherwise  than  by  the  official 
record  of  the  proceedings  of  the  Board.  It  may 
be  established  by  proof  of  the  course  of  business 
[195]  between  the  parties  themselves ;  by  the  usages 
and  practice  which  the  Company  may  have  per- 
mitted to  grow  up  in  its  business  ;  and  bv  the 
knowledge  which  the  Board,  charged  with  the 
duty  of  controlling  and  conducting  the  transac- 
tions and  property  of  the  Corporation,  had,  or 
must  be  presumed  to  have  had,  of  the  acts  and 
doings  of  its  subordinates  in  and  about  the  af- 
fairs of  the  Corporation.  Since  checks  against 
the  account  of  the  Mining  Company  must,  in 
the  ordinary  course  of  its  banking  business,have 
been  signed  by  some  officer  or  officers  designated 
for  that  purpose,  the  Bank  had  the  right,  in  view 
of  the  long  period  during  which  the  checks  of 
that  Company  were  signed  by  its  president  and 
secretary— without  objection,  so  far  as  the  rec- 
ord shows,  upon  the  part  of  the  Company's 
Board — to  assume  that  those  officers  had  been 
invested,  by  the  Board,  with  authority  to  sign 
all  checks  drawn  against  the  Company's  bank 
account.  So  long,  therefore,  as  the  Mining 
Company  had  money  to  its  credit  on  the  books 
of  the  Bank,  the  latter,  in  the  absence  of  notice 
that  the  president  and  secretary  of  the  former 
had  no  authority  to  sign  checks,  was  justified  in 
honoring  all  checks  signed  by  those  officers. 
This  much  we  do  not  understand  counsel  to  dis- 
pute. Their  contention,  upon  this  branch  of 
the  case,  relates  mainly  to  the  liability  of  the 
Mining  Company  for  the  amount  of  any  over- 
draft checks  signed  by  its  president  and  secre- 
tary. 

Touching  that  liability,  we  have  to  say  that 
since  the  Mining  Company  had  power,  under 
its  charter,  to  raise  money  in  that  mode,  for  use 
in  its  corporate  business,  and  since  an  indebted- 
ness thus  created  would,  in  the  usual  course  of 
business,  be  evidenced  by  the  checks  of  its  presi- 
dent and  secretary,  the  presumption  should  be 
indulged,  not  only  that  those  officers,  in  making 
an  overdraft,  did  not  exceed  their  authority, but 
that  the  moneys  thus  obtained  were  paid  over 
to  or  received  by  the  Company.  But  that  is  a 
mere  presumption  arising  from  the  conduct  of 
the  parties,  as  well  as  from  the  general  mode  in 
which  corporations  organized  for  profit  con- 
duct their  business.  That  presumption,  if  not, 
under  the  special  circumstances  of  this  case, 
conclusive,  might  have  been  overthrown  by 
affirmative  proof  of  want  of  authority,  express 
or  implied,  in  the  president  and  secretary  of  the 
708 


Mining  Company  to  make  overdraft  checks, and 
by  proof  that  the  Company  did  not  receive  the  r .  0fi1 
money  paid  thereon  by  the  Bank.  There  is,  '  xt,0J 
however,  no  such  proof  in  this  case.  The  find- 
ing is  entirely  silent  as  to  whether  the  Company 
did  not  receive  and  use  the  money.  And  the 
finding  that  "No  resolution  or  special  authority 
of  the  defendant  was  shown  authorizing  its  presi- 
dent and  secretary,  or  cither  of  them,  to  over- 
draw its  account  in  bank,"  fairly  interpreted, 
means  nothing  more  than  that  no  proof  was 
made,  either  way,  on  that  point.  It  does  not 
necessarily  imply  that  a  resolution  to  that  effect 
was  not,  in  fact,  passed,  nor  that  such  special 
authority  was  not,  in  effect,  given.  The  meager 
evidence  upon  which,  according  to  the  special 
finding,  the  case  was  tried  below,  is,  we  think, 
insufficient  to  overturn  the  presumptions  which 
should  be  indulged  in  favor  as  well  of  the  Bank 
as  of  the  integrity  and  fidelity  of  the  officers  of 
the  Mining  Company. 

This  conclusion  would  render  it  unnecessary 
to  consider  any  other  question  in  the  case,  did 
not  the  judgment  of  the  court  give  interest  upon 
the  amount  due  the  Bank  at  the  rate  stipulated 
in  the  note.  By  the  laws  of  California,  unless 
there  be  an  express  contract  in  writing.fixing  a 
different  rate,  interest  is  payable  on  afi  moneys 
at  the  rate  of  seven  percent  per  annum,  on  any 
instrument  of  writing,  except  a  judgment,  and 
on  moneys  lent,  or  due  on  any  settlement  of  ac- 
count, from  the  day  on  which  the  balance  is  as- 
certained, and  on  moneys  received  to  the  use  of 
another  and  detained  from  him.  The  majority 
of  the  court  are  of  opinion  that  the  judgment 
for  the  amount  of  the  overdraft,  with  interest  at 
the  agreed  rate,  must  stand ;  this,  because  the 
decree  of  ouster  against  the  persons  who  passed 
the  resolution  of  June  21,  1877,  did  not  take 
effect  until  the  succeeding  day  when  it  was  act- 
ually filed  with  the  clerk  and  entered  on  the 
record;  and,  because,  in  the  language  of  Mr. 
Justice  Field,  who  tried  the  case,  the  "  Parties 
ousted  were  officers  de facto,  holding  under  color 
of  an  election,  and  having  charge  of  the  affairs 
of  the  Company,  and  capable  of  binding  it  in 
all  matters  legitimately  devolving  upon  direct 
ors  of  the  Company."  [Bank  v.  Mining  Co.i 
Sawyer,  266. 

Tm  judgment  is  affirmed. 
True  copy.  Test: 

James  EL  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


KNICKERBOCKER   LIFE  INSURANCE 

COMPANY,  Plff.  in  Err.,  l1BTJ 
v. 

CHRISTINA  TREFZ. 

(See  S.  C,  14  Otto,  197-208.) 

Insurance  application — meaning  of— immaterial 
inaccuracy — questions  for  jury 

1.  Where,  in  an  application  for  life  Insurance,  the 
applicant  is  interrogated  as  to  whether  he  had  had 
certain  diseases,  the  answer  "  never  sick,"  must  be 
taken  to  mean,  not  that  the  party  was  never  sick  at 
all  of  any  disorder,  but  only  that  be  had  never  had 
any  of  the  enumerated  diseases,  so  as  to  constitute 
an  attack  of  sickness. 

&  If  the  applicant  is  a  foreigner,  with  an  Imperfect 
knowledge  of  the  language, 7n  is  obviously  Just  and 
reasonable  that  that  circumstance  should  be  consid- 
ered in  determining  the  meaning  of  the  words  he 
has  used. 
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8.  An  inaccuracr  in  a  charge,  which  oould  not  have 
misled  the  jury,  1b  immaterial. 

i.  Where  toe  interrogatory  propounded  In  the  ap- 
plication, to  which  the  answer  in  question  was  made, 
did  not  include  sunstroke  in  the  fist  of  enumerated 
diseases,  but  it  did  include  diseases  of  the  brain,  it 
was  proper  for  the  court  to  submit  to  the  Jury  the 
questions,  whether  an  attack  which  the  Insured  had 
bad,  called  sunstroke,  was  it  in  reality,  and  whether 
such  attack,  whether  sunstroke  or  not,  was  a  disease 
of  the  brain. 

[No.  85.] 

Argued  Nov.  10, 11, 1881.  Decided  Nov.  SI,  1881. 

N  ERROR  to  the  Circuit  Court  of  the  United 

States  for  the  District  of  New  Jersey. 
The  case  is  stated  by  the  court. 
Messrs.  A.  Q,  Eeasbey  and  Henry  W.  John- 
n,  for  plaintiff  in  error. 
Mr.  Joseph  Coult.  for  defendant  in  error. 

Mr.  Justice  Matthews  delivered  the  opinion 
•f  the  court: 

This  action  was  brought  by  the  defendant  in 
error  upon  two  policies  of  insurance  issued  to 
her  upon  the  life  of  her  husband,  Christoph 
Trefz,  both  dated  8ep.  6, 1878,  one  for  $2,500, 
the  other  for  $8,500.  It  resulted  in  a  verdict  and 
judgment  for  the  plaintiff  below. 

Each  of  the  policies  contained  the  declaration 
that  it  was  "issued  and  accepted  by  the  assured 
upon  the  following  express  conditions  and  agree- 
ments," and,  among  others,  these:  that  if  the 
death  of  the  person  whose  life  was  thereby  in- 
sured should  be  caused  by  the  habitual  use  of 
intoxicating  drinks,  "  or  ii  any  of  the  statements 
or  declarations  made  in  or  accompanying  the 
f  1981  application  for  this  policy,  and  upon  the  faith 
1  '  of  which  the  same  is  issued,  shall  be  found  in 
any  respects  untrue,  then,  and  in  every  such 
case,  this  policy  shall  be  null  and  void. 

The  defendant  pleaded  the  general  issue  mon 
assumpsit,  and  especially  that  the  death  of  the 
said  Christoph  Trefz  was  caused  by  the  habit- 
ual use  of  intoxicating  drinks,  whereby  the  pol- 
icy was  made  void,  and  issue  was  taken  there- 
on. No  evidence  was  offered  to  support  the  spe- 
cial plea. 

It  was  proved  on  the  trial  that  on  May  25, 
1867,  a  policy  had  been  issued  by  the  defendant 
in  favor  of  the  plaintiff,  on  the  fife  of  her  hus- 
band for  $8,000,  and  another  on  March  18, 1868, 
for  $10,000,  both  of  which  were  surrendered  on 
Aug.  80,  1878,  on  which  day  two  agreements 
In  writing  were  entered  into  between  the  par- 
ties, each  referring  to  the  number  and  amount 
of  the  corresponding  policy,  and  of  one  of  which 
the  following  is  a  copy: 

"The  undersigned.owner  of  policy  No.  16,772 
on  the  life  of  Christopher  Trefz,  hereby  requests 
the  Knickerbocker  Life  Insurance  Company  of 
New  York  to  issue  a  new  policy  for  two  thou- 
sand five  hundred  dollars,  with  insurance  pay- 
able annually,  and  in  consideration  thereof  1  do 
hereby  covenant  and  agree  that  all  the  state- 
ments contained  in  the  original  application  and 
declaration  for  the  said  policy  were  true  and 
valid  when  made  and  ore  hereby  made  the  basis 
of  the  contract  between  myself  and  the  said 
Company  for  the  new  policy  hereby  solicited." 

The  other  agreement  was  in  the  same  form 
and  asks  for  a  policy  of  $8,500,  and  both  are 
signed  by  Christina  and  Christ  jph  Trefz. 

The  application  for  the  original  policy  for 
$10,000  was  in  the  English  language,  the  5th 
question  of  which  was: 

See  14  Otto. 


"Whether  now  or  formerly,  when  and  how 
long,  and  to  what  degree,  subject  to,  or  at  all  af- 
fected by,  any  of  the  following  diseases  and  in- 
firmities." 

(Here  follows  a  long  list,  in  alphabetical  or- 
der, of  disorders,  beginning  with  "  apoplexy," 
and  ending  with  "yellow  fever,"  and  including 
"diseases  of  the  brain,  disease  of  the  heart.") 

The  answer  was  "Never  sick." 

The  application  for  the  original  policy  for  rioo_ 
$8,000  was  in  the  German  language.    It  con-  l188J 
tained  a  similar  question,  including  diseases  of 
the  brain  and  heart,  and  to  this  the  answer  was 
"No." 

Both  of  these  applications  contained  this  stip- 
ulation: 

"That  if  any  fraudulent  or  untrue  allegation, 
misrepresentation,  or  concealment  as  to  my 
health  or  habits  be  contained  in  this  proposal, 
all  moneys  which  shall  or  may  be  paid  on  ac- 
count of  such  assurance  or  dividends  due  me 
shall  be  forfeited  to  the  said  Company  and  the 
policy  be  void." 

One  of  them  is  signed  Christina  Trefz,  by 
Christoph  Trefz,  and  the  one  in  German  by 
Christina  Trefz. 

It  is  stated  in  the  bill  of  exceptions  that  the  de- 
fendant offered  evidence  tending  to  prove  that 
the  answers  of  Trefz  to  these  interrogatories 
were,  at  the  time  of  such  applications,  untrue; 
and  the  evidence  itself  bearing  on  that  point  is 
set  out  in  full. 

It  appears  therefrom  that  the  intention  with 
which  the  testimony  was  offered  was  to  establish 
the  fact  that,  in  the  year  1866,  Trefz  had  a  sun- 
stroke. One  of  the  witnesses  called  by  the  de- 
fense to  this  point  was  named  Schimper,  who  was 
in  Trefz's  employ  from  the  summer  of  1866  till 
in  1875.  He  knew  nothing  personally  about  it, 
but  testified  that  he  had  heard  Trefz  say  that 
he  had  had  a  sunstroke,  and  that  he  had  known 
him  to  wear  a  cabbage-leaf  in  his  hat  to  prevent 
its  recurrence;  that  in  March,  1871,  the  witness 
having  neglected  to  pay  a  premium  falling  due 
on  one  of  the  original  policies,  being  charged  as 
Trefz's  bookkeeper  with  the  duty  of  payment, 
went  with  Trefz  to  the  office  of  the  Company  in 
New  York  to  tender  it,  where  he  was  required 
to  submit  to  a  medical  examination,  to  enable 
the  Company  to  determine  whether  it  would  ac- 
cept the  premium  and  restore  the  lapsed  policy. 
The  witness  further  testified  as  follows:  "  The 
doctor  asked  me  whether  Mr.  Trefz  had  sun- 
stroke; I  said  no.  Mr.  Trefz  said,  yes;  he  was 
sunstruck  on  the  farm  once;  he  had  a  farm,  and 
was  at  the  farm  taking  in  hay,  and  was  sun- 
struck."  In  reply  to  the  question,  what  sug- 
gested to  the  doctor  the  fact  of  sunstroke,  the 
witness  said:  "I  asked  the  same  question  of  the 
doctor,  whether  he  could  see  it.  He  said:  '  I 
could  see  it  by  his  queer  action  with  his  elbow, 
and  so  I  could  see  that  the  man  had  something.' 
That  was  the  doctor's  answer  since  to  me;  and 
he  asked  me  whether  he  had  sunstroke,  and  Mr. 
Trefz  told  he  was  working  on  the  farm  once  and 
was  overcome  by  the  heat.  He  said  that  did  not 
matter;  that  did  not  make  any  difference;  he 
said:  have  you  felt  anything  since?  and  he  said, 
no.  Was  you  sick  any  time,  taken  sick  by  the 
heat  again  afterwards?  No.  That  is  all  right. 
He  gave  him  a  certificate."  And  the  premium 
was  paid  and  the  lapsed  policy  restored. 

In  another  part  of  his  examination  the  wit- 
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ness,  repeating  the  statement,  said  that  Trefz 
told  the  doctor,  "he  had  a  sunstroke  once  when 
he  was  working  on  the  farm;  he  was  then  work- 
ing, and  he  fell  down  and  did  not  know  anything 
about  himself  any  more;  that  was  his  talk  to  the 
doctor."  The  witness  was  then  asked  to  state 
what  Trefz  said.  He  replied:  "That  is  as  near 
as  I  can  give  it.  Mr.  Trefz  spoke  very  bad  En- 
glish; that  was  the  reason  the  doctor  asked  me 
first  whether  Trefz  had  sunstroke,  because  he 
did  not  understand  him  so  well;  so  Trefz  told 
he  was  overcome  by  the  heat;  he  said  that  half 
English  and  half  German." 

The  plaintiff,  Mrs.  Trefz,  testified  that  on  the 
occasion  referred  to  as  that  of  the  sunstroke, 
Trefz  came  home,  saying  he  was  overcome  by 
work  and  the  heat.  She  offered  him  his  dinner, 
to  which  he  said  he  did  not  care  for  anything  to 
eat.  After  a  while  he  ate  his  dinner  and  went 
off  to  his  work  again  the  same  day,  and  then 
for  two  day 8  he  said  he  did  not  feel  right  well; 
after  that  he  went  about  his  business  as  usual. 

There  was  some  testimony  about  his  going  to 
Sharon  Springs  that  summer,  which  is  entirely 
consistent  with  the  supposition  that  he  went 
upon  business  as  much  as  for  his  health;  and 
some  evidence,  not  only  that  he  wore  cabbage- 
leaves  in  his  own  hat  as  a  protection  against  heat, 
but  that  he  insisted  that  the  drivers  of  his  beer 
wagons  (he  was  a  brewer)  should  do  the  same 
for  their  own  protection. 

There  was  evidence  also  that  Trefz  frequent- 
ly spoke  of  having  had  a  sunstroke,  and  there 
was  testimony  from  two  or  three  physicians  on 
the  subject  of  the  characteristics  and  conse- 
quences of  sunstroke.  One  of  them  spoke  of 
_  it  as  a  brain  disease,  and  said  that  whether  it 
I  *U1  J  was  a  serious  or  dangerous  thing  depended  upon 
the  kind  of  sunstroke,  and  that  there  were  de- 
grees in  its  forms,  the  severer  being  frequently 
fatal,  and  diminishing  down  to  a  mere  sense  of 
fullness  in  the  head;  and  that  he  considered  it 
more  an  accident  than  a  disease. 

The  charge  of  the  court,  which  was  at  length, 
is  given  in  the  bill  of  exceptions  in  full.  To 
specified  parts  of  it  exceptions  were  taken  by 
the  defendant  below,  the  plaintiff  in  error,  and 
they  form  the  basis  of  the  assignment  of  errors 
now  to  be  considered. 

I.  It  is  first  alleged  that  the  court  erred  in 
charging  the  jury  as  follows:  "  In  considering 
whether  the  reply  '  never  sick '  was  an  untruth 
of  such  a  character  as  to  avoid  the  policy,  the 
jury  had  the  right  and  ought  to  remember  that 
the  applicant  was  not  a  native-born  citizen,  and 
that  he  was  not  very  familiar  with  the  language 
in  which  the  question  was  put,  and  did  not  speak 
it  with  any  fluency,  and  it  is  fair  to  assume 
from  the  testimony  that  he  did  not  understand 
it  very  fully  when  spoken  to  him." 

This  exception  may  properly  be  considered 
in  connection  with  the  sixth  assignment  of  er- 
ror, as  follows: 

"  That  the  court,  on  request,  erroneously  re- 
fused to  charge  the  jury  as  follows:  '  That  if 
the  answer  of  Trefz  to  any  question  was  un- 
true in  the  sense  in  which  such  question  and  an- 
swer are  commonly  understood,  the  policy  is 
void,  even  although  the  answer  may  have  been 
true  in  the  sense  in  which  he  understood  the 

Etion;'  but,  on  the  contrary,  charged  the 
as  follows:  '  It  seems  to  me  that  in  en- 
uring to  ascertain  the  truth  or  falsity  of  the 
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answer,  we  ought  to  look  at  it  in  the  light  of 
the  knowledge  and  understanding  which  the  in- 
dividual had  in  regard  to  the  terms  he  uses.' " 
It  is  objected  that  the  court  erred  in  mistak- 
ing the  answers  referred  to,  as  made  by  -the  hus- 
band, instead  of  the  wife,  who  was,  in  fact,  the 
applicant,  whose  answers  they  were,  and  that 
there  was  no  proof  that  she  was  not  a  native 
citizen,  and  fully  acquainted  with  the  English 
language. 

It  is,  perhaps,  a  palliation  of  this  error,  if  it 
be  one,  that  the  counsel  who  makes  the  objec- 
tion himself  fell  into  it,  in  the  very  request, 
which  the  court  refused,  and  which  speaks  of 
the  answer  as  that  of  the  husband.  And  prac- 
tically it  was,  and  was  so  considered  and  treated 
by  all  parties  to  the  insurance.  The  applicant,  [202] 
it  is  true,  was  the  wife,  and  it  is  her  agreement 
that  the  answers  shall  be  true,  but  it  is  manifest 
that  the  party  interrogated,  and  whose  answers 
are  relied  on,  are  those  of  the  person  whose  life 
is  the  subject  of  the  insurance. 

Indeed,  the  original  applications  themselves 
speak  of  the  allegations,  misrepresentations  or 
concealments,  if  any,  contained  in  the  proposal, 
the  existence  of  which  will  avoid  the  policy,  as 
pertaining  to  "  my  health  or  habits,"  as  though 
the  person  whose  life  was  the  subject  of  the  in- 
surance was  himself  the  applicant. 

The  whole  trial  proceeded  upon  the  idea  that 
the  question  at  issue  was  the  truthfulness  of  the 
husband's  answers,  and  upon  that  ground  the 
plaintiff  in  error  gave  evidence  of  his  statements 
made  at  other  times  and  places  to  contradict 
him. 

It  is  insisted,  however,  in  argument,  that 
there  is  substantial  error  in  the  above  charges 
and  refusal  to  charge,  reversing  the  rule  of  In- 
terpreting contracts  according  to  the  ordinary 
sense  of  the  language  employed,  and  subverting 
the  principle,  for  which  Int.  Co.  v,  France,  91 
U.  §.,  510  rirXTTI.,  4011,  and  Jeffriet  v.  In*. 
Co.,  22  Wall,  47  [89  U.  S.,  XXII.,  888],  are  au- 
thorities, that  in  such  a  case  as  the  present,  the 
right  of  the  plaintiff  to  recover  is  defeated,  upon 
proof  that  an  answer  to  any  of  the  questions  in 
the  application  is  untrue  without  regard  to  the 
materiality  of  the  question  or  the  good  faith  of 
the  answer.  It  is  unquestionable  law,  that  in 
such  a  case  as  the  present,  the  answer  must  be 
true,  to  justify  a  recovery,  without  regard  to 
these  considerations;  and  for  a  lack  of  substan- 
tial truth,  it  is  no  valid  excuse  that  the  party  I9M, 
giving  the  answers  did  not  understand,  from  I*03! 
ignorance  or  otherwise,  the  scope  of  the  ques- 
tion. And  so,  in  the  present  case,  the  court  be- 
low distinctly  charged  the  lury.  The  language 
used  was:  "But  ii  you  believe  from  the  testi- 
mony that  the  insured,  whether  willfully  or 
otherwise,  made  a  statement  in  his  application 
which  amounted  to  an  untruth,  it  will  not  do 
to  refuse  to  enforce  the  contract  which  the  hus- 
band and  wife  entered  into,  on  the  ground  that 
it  would  be  a  hardship  to  the  widow."  And  in 
another  part  of  the  charge,  the  court  said:  "  If 
they  are  in  any  respect  untrue,  they  avoid  the 
contract  and  prevent  a  recovery  upon  the  poli- 
cies." 

The  question,  then,  for  the  jury  was  this: 
Was  the  answer  of  Trefz  to  the  question  whether 
he  had  ever  had  any  of  the  enumerated  diseases 
— "never  sick" — true  or  untrue?  And  un- 
doubtedly it  was  material  and  even  necessary  to 
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inquire  what  was  the  meaning  of  that  answer. 
And  to  ascertain  its  meaning— the  meaning  the 
law  will  affix  to  it— it  is  perfectly  proper  to  de- 
termine the  sense  in  which  the  words  were  used 
by  the  speaker;  the  sense  in  which  he  intended 
they  should  be  understood  by  the  person  spoken 
to,  and  in  which  they  were  actually  understood 
by  both.  As  was  well  said  by  Mr.  Justice 
8wayne,  in  Int.  Co.  v.  GricUey,  100  U.  8.,  614 
[XXV.,  746]:  "  The  obiect  of  all  symbols  is  to 
convey  the  meaning  of  those  who  use  them,  and 
when  that  can  be  ascertained  it  is  conclusive." 

The  nature  of  this  written  instrument,  as  af- 
fected by  its  form,  must  be  considered  in  every 
question  of  its  interpretation.  It  is  not  a  formal 
instrument,  employing  technical  language  with 
well  ascertained  legal  effect,  like  a  deed  or  a  bill 
of  lading,  or  framed  with  precision  and  nicety 
as  to  the  choice  of  phrases  to  express  a  certain 
and  definite  covenant  which  the  parties.duly  ad- 
vised, have  entered  into  with  deliberation  and 
in  solemn  form.  It  is,  on  the  contrary,  a  conver- 
sation, reduced  to  writing,  and  the  writing  done 
by  one  only  of  the  parties.  The  language  is  col- 
loquial, and  in  the  form  of  a  dialogue;  of  ques- 
tion and  answer.  It  is  in  the  shape  of  a  depo- 
sition, where  the  party  interrogated  is  giving  his 
testimony,  and  where  the  meaning  of  his  state- 
ments must  be  ascertained  from  his  own  peculiar 
use  of  language.  And  if  the  party  is  a  foreigner, 
with  an  imperfect  knowledge  of  the  language, 
it  is  obviously  just  and  reasonable  that  that  cir- 
cumstance should  be  considered  in  determining 
the  meaning  of  the  words  he  has  used. 
[204)  in  the  present  instance,  the  apparent  purpose 
of  the  charge  asked  by  the  counsel  for  the  de- 
fendant below  and  refused  by  the  court,  was  to 
charge  as  a  matter  of  law  that  the  answer  of 
Trefz,  "  never  sick,"  was  to  be  taken  as  mean- 
ing, as  it  literally  does,  standing  by  itself,  that 
he  had  never  during  his  life  hod  any  sickness 
whatever,  and  thence  to  draw  the  necessary  in- 
ference that  it  was  untrue  in  that  sense,  as  it 
no  doubt  was,  and  that,  for  that  reason,  the 
plaintiff's  recovery  was  made  legally  impossible. 

In  that  view  it  became  the  duty  of  the  court 
to  say  to  the  jury,  that  in  determining  whether 
that  statement  was  true  or  untrue,  in  view  of 
the  terms  of  the  policy,  they  might  properly 
consider  that  it  was  the  expression  of  a  man 
ignorant  of  the  language,  who  did  not  on  that 
account  understand  and,  consequently,  did  not 
intend  the  literal  scope  of  the  expression.  And 
whatever  sense  the  jury,  as  reasonable  men,  in 
the  light  of  that  circumstance,  would  put  upon 
it,  might  well  be  taken  as  the  sense  in  which  it 
was  understood  by  the  Insurance  Company,  to 
whose  agent  it  was  personally  spoken,  for  that 
would  be  the  sense  in  which  it  would  be  under- 
stood commonly  by  reasonable  men  in  similar 
circumstances. 

Indeed,  the  court  might  well  have  gone  fur- 
ther, for  it  is  matter  of  law  that  the  answer 
'*  never  sick,"  in  the  connection  in  which  it  was 
used  in  the  application,  must  be  taken  to  mean, 
not  that  the  party  was  never  sick  at  all  of  any  dis- 
order, but  only  that  he  never  had  had  any  of  the 
enumerated  diseases  so  as  to  constitute  an  attack 
of  sickness.  The  generality  of  the  language  of 
the  answer  must  be  restrained  to  the  particulars 
to  which  alone  it  was  meant  to  be  applied,  and 
See  14  Otto. 


the  surplusage  does  not  fall  within  the  agree- 
ment which  warrants  the  answer  to  be  true. 

II.  It  is  next  assigned  for  error  that  the  coun 
erred  in  charging  the  jury  in  reference  to  the 
testimony  relating  to  the  transaction  with  the 
Company's  physician,  in  March,  1871,  as  to  the 
renewal  of  one  of  the  policies,  as  follows: 

"  When  this  testimony  was  given,  I  presume 
that  every  gentleman  upon  the  jury  at  once  came 
to  the  conclusion  that  if  it  was  true,  and  if  the 
agent  of  the  Company  regarded  the  attack  when 
he  was  told  of  it  as  of  too  little  consequence  to 
binder  the  renewal  of  the  forfeited  policies,  it 
was  now  too  late  for  them  to  come  forward  and 
say  that  it  was  of  so  serious  a  character  and  nat- 
ure that  he  ought  never  to  have  been  insured  at 
all;  in  other  words,  that  the  Company  ought  not 
to  be  allowed  to  regard  the  indisposition  of  such 
a  trivial  character  as  to  overlook  it  and  take  tho 
money  of  the  insured  for  a  renewal  cf  the  poli- 
cies, and  after  his  death  to  avoid  the  payment 
of  the  loss  on  the  ground  that  the  attack  was 
serious  enough  to  bring  it  within  the  range  of  the 
diseases  respecting  which  the  insured  gave  the 
reply '  never  sick.  "  [  205 ] 

This  charge  was  given  in  connection  with  a 
statement  of  the  testimony  of  Schimper  as  to 
the  conversation  that  took  place  with  Dr.  Derby, 
the  medical  examiner  of  the  Company , in  March, 
1871,  at  the  time  of  the  examination  of  Trefz 
for  the  restoration  of  his  lapsed  policy. 

It  is  not  objected  to  this  charge  teat  it  in- 
structed the  jury  as  a  matter  of  law  that  the 
Company  was  estopped  by  the  restoration  of 
that  policy,  after  the  information  it  had  then 
acquired  respecting  Trefz  having  had  a  sun- 
stroke, from  making  its  defense  on  that  ground 
to  the  present  action.  It  is  not  claimed  that  that 
is  the  meaning  of  the  charge  or  that  it  was  so 
understood  by  the  jury. 

It  is  criticised,  however,  for  inaccuracy  in 
referring  to  the  renewal  of  the  forfeited  policies 
as  if  both  had  lapsed,  instead  of  but  one,  as  the 
fact  was;  but  that  inaccuracy  could  not  have 
misled  the  jury,  as  there  was  no  question  about 
the  fact;  and  so  far  as  the  charge  had  any  bear- 
ing upon  the  question  at  issue,  its  effect  would 
not  be  different  whether  one  or  both  policies 
had  lapsed  and  had  been  restored. 

The  charge  in  question  was  merely  a  sugges- 
tion addressed  to  the  jury,  perfectly  legitimate 
in  itself,  but  which  they  might  adopt  or  reject 
as  they  saw  fit.  The  court  expressly  disclaimed 
any  right  to  influence  them  as  to  any  matter  of 
fact,  and  instructed  the  jury  accordingly. 

It  is  argued  that  the  charge  assumes  from  the 
testimony  that  the  sunstroke  spoken  of  occur- 
red before  the  date  of  the  original  policies,  when 
in  the  conversation  with  Dr.  Derby,  no  date 
being  given,  he  might  well  have  inferred  that 
it  was  subsequent  to  that  date.  But  it  is  en- 
tirely immaterial,  for  however  it  may  weaken 
the  force  of  the  suggestion  upon  the  questiou 
of  fact,  it  does  not  snow  that  it  contained  any 
error  in  law.  The  force  of  the  suggestion  was 
to  be  judged  by  the  jury  upon  their  c  wn  finding 
as  to  the  facts. 

III.  It  is  next  assigned  for  error  that  the  court 
gave  to  the  jury  the  following  charge: 

"  It  is  for  you  to  determine  the  extent  of  the 
injury  received  by  Mr.  Trefz  and  whether  it 
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was  of  such  a  character  or  nature  as  to  make 
his  reply  to  the  interrogatories,  a  falsehood  or 
not.  It  is  for  the  jury  to  say  from  the  evidence 
in  regard  to  the  extent,  nature  and  kind  of  sick- 
ness, whether  the  attack  which  the  insured  suf- 
fered from  was  of  acharacterto  make  his  an- 
swer '  never  sick '  a  falsehood.  The  burden  of 
proof  is  on  the  defendant.  The  Company  sets 
up  the  defense  and  the  jury  must  be  satisfied 
from  the  evidence  that  the  untruth  of  the  state- 
ment has  been  established,  otherwise  their  ver- 
dict should  be  for  the  plaintiff." 

This  is  to  be  considered  in  connection  with 
the  refusal  of  the  court  to  give  the  following 
charge,  which  is  also  assigned  for  error: 

"  That  if  within  one  or  two  years  the  insured 
had  such  disease  (sunstroke)  his  answer  '  never 
sick '  was  untrue,  although  he  had  entirely  re- 
covered from  it  lone  before  bis  death  or  even  at 
the  time  of  bis  application. " 

And  also  in  connection  with  the  refusal  to 
charge  the  following,  also  assigned  for  error: 

"  That  it  is  proved  by  witnesses  un impeached 
and  uncontradicted,  that  the  insured  frequent- 
ly stated  that  he  had  had  sunstroke  in  the  sum- 
mer of  1866,  and  guarded  carefully  against  its 
recurrence  long  after  the  insurance  was  effect- 
ed ;  and  that,  unless  you  can  find  something  in 
the  case  which  renders  these  statements  incred- 
ible, the  jury  are  bound  to  treat  the  facts  as  es- 
tablished in  the  cause,  and  to  find  for  the  de- 
fendants on  the  principle  asserted  by  the  court. " 

The  propositions  included  in  these  requests, 
and  maintained  on  behalf  of  the  plaintiff  in  er- 
ror, may  be  stated  thus: 

If  Trefz  frequently  said  that  he  had  had  sun- 
stroke, it  is  to  be  taken  as  the  fact,  although 
the  jury  might  be  satisfied  from  the  evidence 
that  what  he  supposed  to  be  such  was  not  so 
in  reality ;  and  that  if  he  had  ever  had  sunstroke, 
his  answer  to  the  interrogatory  is  untrue,  al- 
though the  list  of  diseases  therein  enumerated 
does  not  contain  that  of  sunstroke,  and  although 
it  does  not  appear  that  whatever  affection  in  fact 
he  had,  was  one  of  the  diseases  enumerated. 

In  other  words,  that  it  is  matter  of  law  that 
if  Tref  z  said  he  had  sunstroke,  that  he  did  have 
it;  and  that  it  is  matter  of  law  that  sunstroke, 
of  whatever  character  or  degree  in  fact,  is  a  dis- 
ease of  the  brain,  that  being  the  disease  in  re- 
spect to  which  it  is  claimed  the  answer  was 
untrue. 

On  the  other  hand,  the  proposition  of  the 
court,  as  submitted  to  the  jury,  was: 

That  whether  or  not  Tref  z  ever  had  had  sun- 
stroke properly  so  called; 

And  whether  the  attack  which  he  did  have, 
whether  it  could  properly  be  called  sunstroke 
or  not,  was  a  disease  of  the  brain,  must  be  de- 
termined by  the  jury  from  the  whole  evidence 
as  matters  of  fact 

It  is  not  difficult  to  decide  that  in  this  re- 
spect the  court  below  committed  no  error. 

The  interrogatory  propounded  in  the  appli- 
cation, to  which  the  answer  in  question  was 
made,  did  not  include  sunstroke  in  the  list  of 
enumerated  diseases.  It  did  include  disease,  of 
the  brain.  The  answer,  it  is  conceded,  was  not 
untrue,  unless  Trefz  had  had  a  disease  of  the 
brain.  To  establish  this,  it  was  necessary  to 
prove  something  more  than  that  he  had  what 
he  called  sunstroke.  It  was  essential  to  show 
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that  he  had  sunstroke  in  fact,  and  that  it  was 
such  as  to  constitute  disease  of  the  brain. 

The  medical  authority  cited  in  argument  by 
the  counsel  for  the  plaintiff  in  error,  Dr.  H.  C. 
Wood,  Jr.  (Thermic  Fever  or  Sunstroke,  Boyl- 
ston  Prize  Essay,  p.  7),  shows  that  what  is  pop- 
ularly called  sunstroke  is  not  always  the  true 
disease  known  to  the  profession  as  such.  He 
says: 

"  There  can  be  no  doubt  that  under  the  name 
of  Bunstroke  or  coup  de  soleil,  sudden  cases  of 
severe  illness  of  very  different  natures  have 
been  described  by  authors.  Such  of  these  cases 
as  have  really  been  dependent  upon  exposure 
to  excessive  heat  can  be  classified  under  two 
or,  perhaps,  three  heads,  to  which  the  names 
of  acute  meningitis  or  plirenitis,  heat-exhaustion 
and  tliermie  fever  or  true  sunstroke  may  be  re- 
spectively applied,  as  more  or  less  expressive  of 
the  pathological  conditions  existing. 

Acute  meningitis  or  phrenitis,  due  to  expos- 
ure to  the  sun  and  the  direct  action  of  its  rays 
upon  the  head,  must  be  a  very  rare  affection. 
In  fact  I  have  no  positive  evidence  to  offer  of 
its  existence  in  nature,  having  never  seen  or 
read  an  unequivocal  record  of  such  a  case  and, 
therefore,  will  pass  this  theoretical  class  by  with- 
out further  allusion. 

Simple  exhaustion,  due  to  excessive  labor  in 
a  heated  atmosphere,  is  an  affection  so  very  dis- 
tinct from  true  sunstroke  that  it  is  strange  it 
should  ever  have  been  confounded  with  the 
latter.  It  does  not  differ  in  its  pathology  or 
symptoms  from  other  forms  of  acute  exhaus- 
tion, offering  like  them,  as  its  chief  features,  a 
cool,  moist  skin,  and  a  rapid,  feeble  pulse,  as- 
sociated with  great  muscular  weakness  and  a 
tendency  to  syncope."  *  *  * 

"  As  there  is  nothing  peculiar  in  these  cases, 
I  do  not  think  that  they  should  have  any  special 
name.  The  term  "  heat-exhaustion  "  might  be 
applied  to  them  had  it  not  been  used  to  signify 
true  sunstroke.  The  main  point  to  be  borne  in 
mind  is,  however,  that  such  cases  should  not  be 
called  sunstroke,  as  they  have  not  the  slightest 
affinity  with  that  disorder." 

From  this  authority,  then,  it  sufficiently  ap- 
pears that  a  man  working  in  the  heat  of  sum- 
mer in  a  hay-field,  exposed  to  the  rays  of  the 
sun,  may  be  overcome  by  the  heat  to  the  point 
of  exhaustion,  so  as  to  be  prostrated  with  weak- 
ness, and  even  fall  into  insensibility  and  un- 
consciousness without  having  sunstroke  in  its 
technical  sense.  And  thus,  that  it  might  well 
be  that  Trefz,  notwithstanding  his  attack  of 
what  he  ignorantly  called  sunstroke,  might 
truthfully  answer  that  he  had  never  been  sick 
of  any  disease  of  the  brain. 

It  was  undoubtedly,  therefore,  the  principal 
question  for  the  jury,  in  order  to  find  whether 
Tref z's  answer  that  he  had  never  been  sick  of 
brain  disease  was  true  or  untrue,  to  ascertain 
and  determine  whether  the  affection  which  he 
declared  he  at  one  time  had,  was  or  was  not  a 
case  of  true  sunstroke,  and  whether,  if  so,  it 
was  a  disease  of  the  brain.  That  question  was 
fairly  submitted  to  them  by  the  court  upon  the 
charges  which  we  have  reviewed,  and  for  the 
reasons  assigned  we  find  no  error  in  them. 

The  judgment  is  accordingly  affirmed. 
True  copy.  Test:  _  _ 

James  H.  McKenney,  Clerk,  crap.  Court,  TJ.  8. 
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[223]        ELISHA  T.  LORING,  Plff.  in  Err., 

t. 

HELEN  L.  PRUE,  Exrx.  of  William  B. 
Fbub,  Deceased. 

(See  8.  C,  14  Otto,  228-227.) 

Motion  for  nonsuit — sale  of  flock — treasurer  of 
corporation — vague  charge. 

1  Whether  a  court  has  the  power  tc  Bet  aside  a 
consult  more  than  two  yean  after  the  Judgment 
has  been  rendered,  depends  on  the  facta,  where  no 
bill  of  exceptions  was  taken,  so  as  to  bring  before 
this  court  the  grounds  of  either  the  motion  or  the 
facts  on  which  it  was  supported,  it  must  presumo 
that  the  action  of  the  court  below  was  in  accord- 
ance with  law. 

2.  Where  tho  plaintiff  received  shares  of  stock 
from  the  president  of  an  association,  to  be  sold  on 
Its  account,  and  so  sold  them  and  remitted  the 
money  to  lis  treasurer,  the  latter  is  not  personally 
liable  to  him  therefor,  and  if  he  has  the  right  to  re- 
cover part  of  such  money,  it  is  by  action  against 
the  corporation. 

8.  A  stockholder  of  a  corporation  who  has  paid 
for  his  shares  is  entitled  to  certificates  for  them.  If 
the  corporation  or  its  ofiicers  have  otherwise  dis- 
posed of  them,  so  that  they  can  not  be  issued  to 
nim,  the  corporation  is  liable  for  conversion ;  but 
he  has  no  personal  claim  on  Its  treasurer  for  the 
shares. 

4.  Where  the  whole  charge  to  the  Jury  was  vague 
and  misleading,  and  there  was  not  a  fair  trial,  the 
judgment  wul  be  reversed. 

[No.  71.1 

Argued  Nov.  3,  18*1.   Decided  Nov.  21,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 
The  case  is  stated  by  the  court. 
Msssn.  George  F.  Edmonds.  E.  W.  Med- 
dauyh  and  C.  I.  walker,  for  plaintiff  in  error. 

Messrs.  Samuel  T.  DongiaM,  Sidney  D. 
Miller  and  John  H.  BisselX,  for  defendant  in 
■error. 

Mr.  Justice  Millar  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
for  the  Eastern  District  of  Michigan. 

The  declaration  contained  the  common  counts 
and  nothing  else,  and  the  pica  was  the  general 
issue.  A  jury  wss  sworn  to  try  this  issue,  and 
after  evidence  offered  by  plaintiff  below,  Frue, 
he  elected  to  take  a  nonsuit,  whereupon  the 
following  order  was  mode,  June  11,  1874: 

"  It  is,  therefore,  ordered  judgment  of  non- 
suit, and  that  the  defendant  recover  of  the  said 
plaintiff  his  costs  of  this  suit  to  be  taxed,  and 
leave  is  granted  to  said  plaintiff  to  move  to  set 
aside  this  judgment." 

October  81,  1876,  the  court  made  an  order 
retting  aside  this  nonsuit,  in  the  following 
terms: 

"  The  motion  to  set  aside  the  nonsuit  hereto- 
fore entered  in  this  cause  again  coming  on  to  be 
heard,  the  same  having  been  heard  in  part  on 
the  thirtieth  day  of  October,  instant,  the  argu- 
ments of  counsel  for  the  respective  parties  are 
concluded  and  the  matter  submitted,  and  the 
aatne  having  been  duly  considered  by  the  court, 
it  is  now  ordered  that  said  nonsuit  be,  and  the 
same  is  hereby  set  aside,  with  leave  to  put  the 
[224]  cose  on  the  docket  for  trial  at  the  next  ensuing 
November  Term  of  this  court." 

And  on  the  26th  December  thereafter,  there 
appears  an  entry  of  an  order  overruling  a  mo- 
tion, after  argument  of  counsel  on  both  sides, 
«o  set  aside  the  order  last  cited.  After  this  the 
See  14  Otto.       U.  S.,  Book  26. 


case  went  to  trial,  and  on  the  trial  the  defend- 
ant again  sought,  by  way  of  prayers  for  instruc- 
tion, to  raise  the  question  of  the  validity  of  the 
order  setting  aside  the  nonsuit. 

The  same  point  is  much  urged  here  on  an  as- 
signment of  the  action  of  the  court  in  that  re- 
spect as  error. 

It  is  quite  obvious  that  no  such  question 
could  be  submitted  to  the  jury,  and  that  any 
prayer  for  instruction  to  them  on  that  subject 
was  properly  overruled. 

Whether  the  court  had  the  power  to  set  aside 
this  nonsuit  more  than  two  years  after  the  judg- 
ment, is  a  very  interesting  question,  and  would 
depend  somewhat  on  facts  that  arc  not  before 
us  in  this  record.  Although  counsel  wns  pres- 
ent at  the  argument  of  the  motion,  no  bill  of 
exceptions  was  taken,  so  as  to  bring  before  this 
court  the  grounds  of  the  motion  or  the  facts  on 
which  it  is  supported.  And  though  the  same 
counsel  were  present  at  the  argument  of  the 
motion  to  set  aside  the  order  granting  a  new 
trial,  and  setting  aside  the  nonsuit,  no  excep- 
tion wns  then  taken  to  the  action  of  the  court. 

It  is  a  principle  equally  well  settled  in  law 
and  necessary  in  the  administration  of  justice, 
that  in  cases  hearl  in  an  appellate  court  on  writ 
of  error,  only  such  errors  as  arc  plainly  made 
to  appear  can  be  grounds  of  reversal,  and  that 
every  presumption  consistent  with  the  record  of 
the  case  is  to  he  made  in  favor  of  the  action  of 
the  inferior  court. 

It  is  not  inconsistent  with  anything  in  this 
record  that  the  motion  to  set  aside  the  nonsuit 
was  made  at  the  same  Term  in  which  the  non- 
suit was  granted,  and  continued  by  regular  or- 
ders from  term  to  term  until  it  was  decided.  In 
such  case  there  could  be  no  question  of  the 
power  of  the  court  to  make  the  order.  So  it 
may  have  been  stipulated  between  he  parties 
that  the  case  should  remain  in  court  until  the 
decision  of  the  chancery  case,  which  is  found 
in  the  record  between  the  same  parties,  and  then 
come  up  on  the  motion  to  set  aside  the  nonsuit. 
This,  also,  would  have  given  the  court  the  right 
to  set  it  aside. 

As  the  plaintiff  in  error  was  present  by  coun-  12251 
sel  when  tne  objectionable  order  was  made,  and 
also  on  the  hearing  of  the  motion  to  set  it  aside, 
made  afterwards,  and  has  taken  no  bill  of  ex- 
ceptions to  negative  the  presumptions  we  have 
mentioned,  as  well  as  others  which  might  be 
suggested,  we  must  presume  that  the  action  of 
the  court  in  the  premises  was  in  accordance 
with  law.  The  assignments  of  error  based  on 
the  order  of  the  court  to  set  aside  the  nonsuit 
are  not  well  taken. 

On  the  trial  before  the  jury,  a  very  full  bill 
of  exceptions  was  signed,  which  professes  to 
embody  all  the  evidence  submitted,  and  the  er- 
rors assigned  relate  to  the  charge  of  the  court 
to  the  iury  and  to  prayers  for  instructions  by 
counsel  for  plaintiff  in  error,  against  whom  a 
verdict  was  rendered,  which  were  refused. 

The  defendant  introduced  no  evidence.  The 
plaintiff  and  his  agent,  Palmer,  were  the  wit- 
nesses on  his  behalf,  and  their  testimony,  with 
some  letters  and  correspondence  ir,t,Tduced  by 
them,  constitute  the  evidence. 

It  appears  from  this,  that  the  trnnt»«.,tK._:  on 
which  plaintiff's  claim  is  founded  originated  in 
the  purchase  of  mineral  lands  in  Michigan,  the 
organization  of  two  joint  stock  companies  as 
46  718 
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owners  of  these  lands,  and  speculations  in  the 
sale  of  the  shares  of  these  corporations. 

Frue,  the  plaintiff  below,  resided  in  Michi- 
gan, and  having  been  engaged  in  mining  there, 
was  supposed  to  be  skilled  in  the  discovery  of 
the  mineral  of  that  region. 

He,  and  Palmer  and  Loring,  who  lived  in 
Boston,  and  one  or  two  other  persons,  after 
some  preliminary  negotiations,  determined  to 
purchase  two  or  more  pieces  of  this  land, 
which  they  supposed  to  have  the  mineral  in  it, 
and  to  organize  two  or  more  corporations. 
They  accordingly  made  the  purchase  of  the 
land  and  organized  two  corporations,  the  one 
called  theOssipee  and  the  other  the  Kearsarge. 
The  usual  process  of  a  large  capital  stock  di- 
vided into  a  great  many  shares  was  resorted  to, 
and  then  the  sale  of  these  shares  was  in  order. 

Of  these  corporations  Loring  was  president, 
treasurer  and  active  managing  agent  in  Boston, 
and  the  testimony  tends  to  prove  that  he  re- 
ceived from  Frue  about  $114,000  in  some  con- 
nection with  the  business  of  these  companies. 

The  controversy  turns  upon  the  question 
whether  Loring  received  this  money  as  treasur- 
er of  the  corporation,  and  as  Fruc's  share  of  the 
money  necessary  to  buy  and  pay  for  the  lands, 
or  as  money  sent  to  him  for  the  purchase  of 
stock  in  the  companies,  for  a  failure  to  deliver 
which  he  would  be  liable  to  Frue  for  money 
had  and  received  to  his  use. 

The  first  item  going  to  make  up  this  sum  of 
$114,000,  to  which  attention  is  called,  is  one 
of  $73,000.  Mr.  Frue,  in  his  testimony,  states 
that  it  was  determined  by  the  original  promot- 
[226]  ers  of  the  venture  to  sell  a  large  amount  of  the 
stock  of  the  two  companies.  That  he  accord- 
ingly sold  2,000  shares  of  the  Ossipee  at  $11.50 
per  share,  amounting  to  $23,000,  and  5,000 
shares  of  the  Kearsage  at  $10  per  share,  making 
$50,000,  and  that  he  forwarded  the  money  so 
received  to  Mr.  Loring.  Before  the  jury  he 
claimed  to  recover  $9,276  of  this  sum  on  the 
ground  that  of  the  stock  sold  by  him  so  much 
as  would  amount  to  that  sum  belonged  to  him 
personally. 

It  is  not  easy  to  see  by  what  process  of  rea- 
soning this  result  is  arrived  at.  But  it  is  clear 
that  Loring,  in  forwarding  the  stock  to  Frue, 
which  the  hitter  sold  for  $73,000,  was  acting  as 
president  and  treasurer  of  the  association, 
whether  it  was  before  or  after  the  organization 
of  the  companies.  Mr.  Frue's  own  evidence 
on  that  subject  is  that  Loring  sent  him  the 
stock  and  he  accounted  with  him  for  it  as  pres- 
ident. When  asked  why  he  sent  forward  all 
the  money  instead  of  retaining  what  he  now 
claims  to  have  been  his  individual  money,  he 
said  he  wanted  to  keep  Loring  in  ample  funds. 
Mr.  Palmer  also  testified  that  Loring  was  pres- 
ident, director  and  financial  manager  of  the 
companies  and,  as  such,  paid  for  the  land 
purchased  by  them.  He  also  testifies  that 
these  lands  were  conveyed  to  the  corporations 
and  paid  for  out  of  the  funds  placed  in  Lor- 
inz's  hands. 
We  are  of  opinion  that  plaintiff  himself  makes 
out,  beyond  dispute,  that  he  received  these 
shares  of  stock  from  Loring  as  president  of  the 
associations,  to  be  sold  on  their  account;  that 
he  did  so  sell  it,  and  remitted  the  money  to 
Loring  as  treasurer  of  the  two  organizations. 
It  is  clear,  therefore,  that  Mr.  Loring  is  not 
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liable  personally  for  any  part  of  this$78,000,and 
that  if  Frue  has  any  right  to  recover  part  of  it, 
it  is  in  action  against  these  corporations,  and 
the  refusal  of  the  court  to  so  instruct  the  jury 
was  error. 

The  next  item  for  which  Mr.  Frue  claims  to 
recover  is  the  sum  of  $15,889.32. 

He  says,  in  -his  testimony,  that  this  sum  was 
sent  to  Mr.  Loring  to  pay  for  his  shares  of 
the  stock  of  these  two  companies,  at  prices  per 
share  which  had  been  previously  fixed  by  the 
members  of  the  corporation,  and  he  insists  that 
this  was  a  transaction  between  him  and  Loring, 
in  which  Loring,  having  failed  to  deliver  the 
stock,  is  personally  liable  for  the  money  so  re- 
ceived. 

But  it  is  quite  clear,  both  from  Frue's  testi- 
mony and  that  of  Palmer,  that  this  sum  was 
part  of  the  capital  stock  of  the  companies,  for 
which  Frue  was  liable  to  them,  either  by  the 
original  terms  of  the  organization  or  by  reason 
of  assessments  made  on  him  ns  a  stockholder. 
That  he  was  entitled  to  his  certificates  of  shares, 
if  he  never  received  tbem,  is  equally  clear. 
And  if  the  corporation  or  one  of  its  officers  had 
otherwise  disposed  of  the  shares,  so  that  they  [227  J 
could  not  be  issued  to  him,  the  corporation 
would  be  liable,  and  perhaps  the  officer,  for 
conversion,  in  a  proper  action.  But  the  money 
sent  to  Loring  in  these  cases  was  sent  to  the  cor- 
porations. It  came  to  his  hand  properly  as 
treasurer,  and  the  obligation  to  issue  and  deliv- 
er the  certificates  was  the  obligation  of  the  cor- 
poration, and  not  of  Loring.  It  is  true  the 
court  told  the  jury,  if  they  believed  this  they 
must  find  for  the  defendant.  But  this  was  mis- 
leading to  the  jury,  for  while  Mr.  Frue  thought 
that  in  sending  the  money  to  Loring  he  had  a 
personal  claim  on  him  for  the  shares,  and 
swore  to  this  belief,  the  facts  to  which  he  tes- 
tified showed  that  he  had  no  such  claim,  and 
the  jury  should  have  been  told  so,  instead  of 
being  left  to  act  on  Frue's  sworn  opinion  of  the 
legal  result  of  the  transaction. 

The  remaining  item  of  $25,401.08  is  made 
up  of  drafts  sent  by  Frue,  on  December  31, 1866, 
to  Palmer,  his  agent  at  Boston,  payable  to  his 
order,  with  instructions  to  apply  it  on  purchase 
of  sections  24  and  Penn.  Palmer  testifies  that 
he  indorsed  and  delivered  these  drafts  to  Lor- 
ing, and  that  the  money  was  used  for  other 
purposes  by  Palmer  and  Loring,  though  after- 
wards the  same  amount  was  invested  for  Frue 
in  Torch  Lake,  which  was  the  same  as  Penn 
and  section  24. 

We  are  not  prepared  to  say  that  the  court 
was  in  error  in  refusing  the  instructions  prayed 
by  Loring's  counsel  on  this  point.nor  that  there 
was  any  manifest  error  of  law  in  the  charge  of 
the  court  on  that  matter. 

But  we  are  of  opinion  that  the  whole  charge 
was  vague  and  misleading  in  this  matter  as  in 
others,  leaving  on  the  jury  the  impression  that 
the  opinions  of  Frue  and  Palmer.in  their  mode 
of  looking  at  these  transactions,  were  compe- 
tent evidence,  and  in  failing  to  give  due  effect 
to  the  simple  and  undoubted  facts  of  the  case. 
For  these  reasons  there  was  no  fair  trial,  and 
the  judgment  of  the  circuit  ia  reverted,  with  di- 
rections to  set  aside  the  verdict  of  the  jury  and 
grant  a  new  trial. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  8up.  Court,  U.  8. 

104  V.  & 


Digitized  by 


Google 


1861. 


Hearst  v.  Halligan. 


GEORGE  HEARST,  Appt., 
t». 

FANNY  B.  HALLIGAN,  Admrx.  of  James 
Hallioan,  Deceased,  et  al. 

154   US  699 

L  The  decree  is  affirmed,  in  this  case,  upon  the 
facts,  and  the  conclusions  of  the  court  below  there- 
on. 

t.  The  principal  relief  demanded  therein  wns  de- 
nied on  account  of  the  laches  of  complainant,  and 
the  want  of  proof  of  any  trust  relations,  or  contract 
or  understanding  between  the  parties. 

[No.  6.1 

Submitted  Nov.  2J,  1S81.    Decided  Dee.  5, 1881. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Mis- 
souri. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellant,  to  recover  certain  prem- 
ises situated  in  Missouri. 

The  bill  states  that  complainant  is  a  citizen  of 
California,  and  the  defendants  are  citizens  of 
Missouri;  that  in  the  year  1850  he  was  the  owner 
of  certain  real  and  personal  property  in  Frank- 
lin Co.,  Mo.;  that  at  that  time  said  real  estate 
was  worth  at  least  $ 15,000;  that  said  personal 
property  was  worth  $2,800,  besides  two  slaves 
whose  hire  was  worth  $150  per  year;  that  his 
debts  only  amounted  to  about  $700;  that,  in 
May,  1850,  being  about  to  remove  to  California, 
he  constituted  one  William  N.  Patton,  his  at- 
torney in  fact,  to  take  care  of  his  real  and  per- 
sonal property,  collect  his  notes  and  accounts, 
rent  his  farms,  pay  his  debts,  hire  his  slaves  and 
settle  up  his  father's  estate  which  was  still  in 
course  of  administration.  That  said  Patton,  by 
various  representations  made  at  the  time,  and 
upon  promising  to  reconvey  the  property  when 
required,  and  to  pay  the  complainant's  debts  and 
account  for  everything  that  came  into  his  hands 
as  his  agent,  prevailed  upon  the  complainant  to 
execute  and  deliver  to  him  two  warranty  deeds, 
absolute  in  form,  conveying  to  him  part  of  said 
real  estate;  that  while  a  consideration  of  $3,000 
was  expressed  in  such  deeds,  none  whatever 
was  received,  the  deeds  being  made  in  good 
faith  by  the  complainant  in  the  belief  that  they 
would  facilitate  the  settlement  of  his  affairs; 
that  Patton  received,  under  his  trust,  about 
$5,600,  belonging  to  complainant,  between  1850 
and  the  day  of  his  death,  in  January,  1858.  That 
said  Patton  proved  false  to  his  trust,  failed  to 
pay  the  debts  out  of  complainant's  moneys  in 
his  hands,  and  allowed  his  real  estate  to  be  sold 
under  attachment  suits  by  his  creditors;  kept 
complainant  in  ignorance  of  these  facts  and  pro- 
ceedings and,  in  April,  1856,  procured  a  deed 
to  be  made  to  himself,  of  all  the  property  so  sold 
held  by  him  in  trust,  paying  therefor  with  the 
trust  moneys  then  in  his  hands,  and  fraudulently 
claimed  the  property  as  his  own.  That,  in  Au- 
gust, 1856,  the  defendant,  James  Halligan,  as 
attorney,  commenced  three  suits  by  attachment 
against  the  complainant,  on  notes  held  by  Will- 
iam V.  N.  Bay,  Thomas  F.  Renfro,  and  de- 
fendant, James  N.  Inge,  on  which  the  entire 
amount  then  due  was  m  all  $502.28;  and  that 
in  each  of  these  suits  there  was  attached  part  of 
the  real  estate  mentioned  in  the  bill.  That  the 
lands  attached  were,  at  the  time  of  the  levy, 
worth  $12,000,  and  that  the  levy  was  grossly 
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excessive  in  every  respect.  That  special  judg- 
ments, not  exceeding  in  all  $525,  were  rendered, 
under  which,  all  the  lands  attached  were  sold  in 
1857  to  Halligan  and  Inge,  the  defendants,  for 
the  small  and  inadequate  sum  of  $825,  and  that 
in  1858  the  sheriff  delivered  a  deed  therefor,  to 
them.  That  complainant  had  no  notice  nor 
knowledge  of  these  facts  or  proceedings  until 
long  after  the  sale;  that  all  said  proceedings 
were  irregular  and  insufficient  to  give  them  any 
title,  of  which  defendants  had  full  knowledge; 
that  they  suppressed  these  irregularities  from 
complainant,  but  represented  that  they  would 
recover  his  property  from  the  heirs  of  Patton; 
as  they  only  wanted  the  amount  of  the  debts  in- 
volved in  said  suits;  that  they  recommended  the 
appointment  of  another  agent  in  the  place  of 
Patton,  and  that  the  complainant  appointed  his 
step-father,  Joseph  Funk,  ns  such  agent,  by 
deed,  dated  April,  1858,  to  do  all  things  neces- 
sary to  recover  his  property.  That  the  defend- 
ants induced  Funkto  makcto  them  a  deed, dated 
July  14,  1858,  of  complainant's  property,  by 
falsely  representing  that  complainant  was  with- 
out other  remedy  in  the  premises;  that  defend- 
ant, Halligan,  drew  this  (feed,  and  that  although 
a  consideration  of  $100  was  expressed,  nothing 
whatever  wus  ever  paid  therefor.  That,  in  the 
year  1860,  he  returned  from  California  to  Mis- 
souri, and  then  first  learned  of  the  attachment 
suits,  and  of  the  proceedings  thereunder,  ami 
that  Halligan  and  Inge  had  commenced  a  suit 
in  equity  in  their  own  names  to  set  aside  the 
two  deeds  to  Patton,  and  to  devest  his  heirs  of 
title  to  complainant's  lands,  and  to  vest  the  same 
in  them;  that  they  represented  to  him  that  all 
they  had  done  and  were  doing  was  for  his  ben- 
efit and  to  save  his  property  for  him;  that  it 
would  be  impolitic  to  give  him  any  written  ac- 
knowledgment to  this  effect,  as  that  might  de- 
feat a  recovery;  that  complainant,  confiding  in 
their  representations,  allowed  them  to  proceed, 
remained  in  Missouri  for  eighteen  months,  gave 
them  every  assistance  in  his  power,  and  em- 
ployed Halligan  and  one  E.  A.  Nickerson  as  his 
attorneys  to  prosecute  his  claims  aguinst  Pat- 
ton's  estate  for  the  conversion  of  his  personal 
property;  that,  as  such  attorneys,  they  compro- 
mised these  suits,  prosecuted  in  his  own  name- 
in  connection  with  the  suit  to  devest  title, 
whereby  complainant  lost  all  right  to  proceed 
against  Patton's  estate  for  the  value  of  the  lands 
sold  under  said  attachment  suits.  That  it  was 
fully  understood  between  the  defendants  and 
complainant,  that  when  they  were  successful 
on  said  chancery  suit,  they  would  convey  to 
him  his  lands  upon  his  paying  the  debts  and  a 
reasonable  compensation  for  their  services  in 
the  premises;  that  thus  the  defendants  became, 
and  are,  trustees  for  complainant,  of  the  lands 
in  question;  that  he  has  paid  off  the  judgments, 
and  offered  them  as  a  reasonable  compensation 
in  the  year  1865  the  sum  of  $5,000,  which  they 
fraudulently  refused  to  accept,  and  claimed 
$5,000  in  gold,  an  amount  grossly  excessive. 

The  bill  prays  that  an  account  be  taken;  that 
the  several  conveyances  procured  by  and  made 
to  defendants,  as  well  as  the  decree  in  the  equi- 
ty suit,  be  set  aside  and  canceled,  and  the  title 
vested  in  complainant,  and  for  general  relief. 

The  defendants  filed  a  demurrer  for  want  of 
equity  in  the  bill,  and  a  special  plea  of  the  Stat- 
ute of  Limitations  in  bar.   The  plea  in  bar  was 
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stricken  out  on  complainant's  motion,  and  the 
demurrer  overruled,  whereupon  they  filed  their 
joint  and  several  answers. 

The  court  below  having  entered  a  decree  dis- 
missing the  bill,  except  as  to  the  deed  of  July 
14,  1858,  which  it  set  aside,  the  complainant  ap- 
pealed to  this  court. 

The  following  is  the  opinion  of  the  court 
below: 

Dillon,  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

I  have  carefully  jjone  over  the  pleadings  and 
voluminous  proofs  in  this  cause,  and  have  at- 
tentively considered  the  thorough  and  exhaust- 
ive arguments  which  the  counsel  of  the  respect- 
ive parties  have  submitted.  The  confidence 
which  the  plaintiff  reposed  in  Patton,  the  abuse 
of  that  confidence  by  the  latter,  resulting  in  on 
unnecessary  sacrifice  of  the  plaintiff's  property, 
in  connection  with  the  small  consideration  given 
for  it  by  the  defendants  at  the  purchase  under 
the  judicial  sale,  not  unnaturally  predisposed 
the  court  to  take  as  favorable  a  view  of  the 
plaintiff '8  cause  as  the  proofs  would  justify. 
But  there  is  no  ground  to  claim  that  there  were, 
between  the  defendants  or  either  of  them  and 
the  plaintiff,  any  trust  relations  nor  any  con- 
tract nor  understanding  of  any  kind  at  the  time 
when  Bay's,  Reufro's  and  Inge's  suits  were 
commenced,  or  when  the  sheriff's  deed  under 
the  judgments  therein  was  executed. 

These  suits  were  wholly  odversary  as  to  all 
persons.  It  was  after  whatever  right  the  de- 
fendants thus  acquired  that  the  amended  bill 
sets  up  that  the  defendants  agreed  to  perfect 
their  title  by  the  proceedings  ogoinst  the  admin- 
istrator "ana  heirs  of  Patton,  for  the  benefit  of 
the  plaintiff.  The  contract  or  understanding 
does  not  appear,  even  according  to  the  aver- 
ments of  the  amended  bill,  to  have  been  very 
definitely  agreed  upon,  and  its  existence  is 
wholly  denied  by  the  defendants.  There  is  no 
evidence  of  it  in  writing,  and  if  parol  proof  be 
admissible  to  establish  it,  the  weight  of  evidence 
is  against  the  plaintiff.  The  plaintiff  alone  tes- 
tifies to  it;  each  of  the  defendants  positively 
denies  it  in  his  testimony.  The  decree  in  the 
defendant's  favor  against  the  administrator  and 
heirs  of  Patton  was  rendered  in  pursuance  of 
the  compromise  of  the  several  suits  in  April, 
1862.  The  plaintiff,  so  far  as  it  appears,  from 
1808  down  to  the  institution  of  this  suit, in  1878, 
made  no  claim  against  the  defendants  for  the 
lands,  but  allowed  the  defendants  to  hold  and 
control  them  as  their  own,  and  to  pay  all  the 
laxes  thereon,  including  back  taxes  as  for  1862. 
I  have  not  been  able  to  resist  the  strong  con- 
firmatory force  which  this  long  and  unex- 
plained silence  on  the  part  of  the  plaintiff  gives 
to  the  defendants'  case. 

As  respects  the  quitclaim  deed  of  Funk,  as  at- 
torney in  fact  for  the  plaintiff,  to  the  defend- 
ants, of  date  July  14,  1858,  I  am  of  opinion, 

Xn  the  consideration  of  the  evidence,  panic* 
ly  that  of  Mr.  Nickerson,  and  the  letters  «  f 
the  defendant,  Halligan,  of  June  80  and  July 
5,  and  that  no  money  consideration  passed,  and 
that  Halligan  bad  at  that  time,  at  the  instance 
of  Funk,  consented  to  act  as  the  attorney  of  the 
plaintiff  in  contemplated  suits  against  the  es- 
tate of  Patton,  that  this  quitclaim  cannot  stand 
against  Hearst.  In  one  of  these  letters,  the  de- 
fendant Halligan  says:   "I  am  preparing  our 
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suits  against  P-tton's  estate,  and  also  Judge 
Funk's  matters,  and  the  claims  of  Geo.  Hearst 
against  Patton,  for  they  are  all  parts  of  one 
transaction."  The  suits  were  not  commenced 
until  afterwards,  but  the  reason  for  this  ap- 
pears in  the  letters  of  Mr.  Halligan  just  referred 
to,  and  when  they  were  brought,  Mr.  Halligan 
acted  as  one  of  the  attorneys  of  the  plaintiff. 

In  view  of  this  relation,  I  am  of  the  opinion 
that  if  the  quitclaim  deed  gave  the  defendant1) 
any  additional  rights,  or  if  it  embraced  any 
lands  of  the  plaintiff,  not  embraced  in  the  sher- 
iff's deed  to  the  defendants,  that  it  cannot  be 
set  up  against  the  plaintiff,  and  that  the  latter  is, 
under  the  circumstances,  entitled  to  have  it  set 
aside.  In  point  of  fact  and  of  law,  the  inter- 
ests of  the  plaintiff  and  the  interests  of  the  de- 
fendants, in  the  suite  against  the  estate  of  Pat- 
ton, were  antagonistic  rather  than  coincident; 
and  that  Mr.  Halligan's  opinion  to  the  contrary 
notwithstanding,  as  expressed  in  those  letters, 
was  an  erroneous  or  mistaken  opinion.  Halli- 
gan's and  Inge's  interest  was  to  show  that  the 
deeds  and  transfers  to  Patton  were  fraudulent. 
Hearst's  interest  was  just  the  reverse,  for  if 
fraudulent,  this  would  interfere  with,  if  not  de- 
feat, his  contemplated  suits. 

The  only  relief,  in  my  judgment,  to  which 
the  plaintiff  is  entitled,  is  a  decree  setting  aside 
the  quitclaim  deed  of  July  14,  1858,  and  this 
will  leave  the  rights  of  the  parties  to  stand  as 
they  existed  when  and  before  that  instrument 
was  executed. 

As  to  all  other  matters  in  the  plaintiffs  bill, 
the  same  will  be  dismissed,  neither  party  to  re- 
cover costs  against  the  other. 

Messrs.  Jacob  Kleim,  Samuel  Knox  and 
W.  M.  Stewart,  for  appellant 

Maura.  T.  W.  B.  Crews  and  John  W 
Booth,  for  appellees. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

A  very  thorough  examination  of  the  record 
and  the  printed  arguments  in  this  case,  fails  to 
disclose  any  difficult  question  of  fact  or  of  law. 
We  are  entirely  satisfied  with  the  conclusions 
reached  by  the  Circuit  Judge,  and  with  the  rea- 
sons given  in  support  thereof.  All  the  relief  to 
which  appellant  was  entitled,  under  the  evi- 
dence, was  accorded  to  him  by  the  final  decree. 
We  are  not  sure  but  that  the  court  might  have 
gone  further,  and  adjudged  that,  aa  to  a  mate- 
rial portion  of  appellant's  cause  of  action,  the 
Statute  of  Limitations  of  Missouri  constituted 
a  complete  defense. 

No  further  opinion  will  be  delivered. 

The  decree  ia  affirmed. 

Truooopy.  Test: 

James  H.  MoKenncy,  Clerk,  Sup.  Court,  TJ.  8. 


THE  BRIG  ANNIE  LINDSLEY,  Her  Tackle,  [185] 
etc.,  Cornelius  T.  Tompkins,  Claimant, 

Appt.,  e 

DANIEL  BROWN  et  al. 

(See  8.  C.,  "The  Annie.  Linddey,"  14  Otto,  185-191.) 

Finding  of  facta— -objections  to— sailing  rule- 
collision — lookout. 

1.  Under  the  Act  of  1875,  the  finding  of  facts  by 
the  circuit  court  in  admiralty  ia  conclusive.  Th» 
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court  cannot  look  into  the  evidence  or  the  opinion 
of  the  court,  to  ascertain  the  facts. 

&  Where  the  circuit  court  has  passed  on  all  the  is- 
sues, this  court  cannot  listen  to  complaints  that  the 
circuit  court  refused  to  find  certain  facts  which  it 
was  asked  to  find,  or  has  found  certain  other  facts 
which  the  weight  of  the  testimony  did  not  warrant. 

a.  If  two  sail  Teasels  are  meeting  end  on  or  nearly 
so,  so  as  to  Involve  risk  of  collision,  the  helms  of 
both  should  be  put  to  port,  so  that  each  may  pass 
on  the  port  side  of  the  other. 

4.  Where  one  of  them,  in  violation  of  the  rule,  in- 
stead of  porting  her  helm,  put  it  to  starboard,  and 
the  court  found  as  a  matter  of  fact  that  this  was  the 
direct  cause  of  the  collision,  the  conclusion  of  law, 
that  she  was  in  fault  for  so  doing,  was  correct. 

8.  The  owners  of  a  vessel  whose  lookout  was  neg- 
ligent are  not  thereby  liable  for  the  consequences 
of  a  collision,  when  his  neglect  had  nothing  to  do  in 
causing  it. 

[No.  97J 

Argued  Not.  17, 18, 1881.  Decided  Dee.  6, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

Statement  of  the  case,  by  Mr.  JutticeWoodu. 

On  the  night  of  May  7, 1869,  a  collision  occur- 
red in  Long  Island  Sound  between  the  brig  An- 
nie Lindsley  and  the  schooner  Sallie  Smith, 
which  resulted  in  the  sinkingand  total  loss  of 
The  Smith  and  her  cargo.  The  owners  of  the 
schooners  brought  suit  against  the  brig  in  the 
district  court  to  recover  the  damages  sustained 
by  them  in  consequence  of  the  collision,  and 
the  district  court  having  rendered  a  decree  in 
their  favor,  the  case  was  appealed  by  the  claim- 
ants of  the  brig  to  the  circuit  court,  by  which.on 
July  10, 1878,  the  decree  of  the  district  court  was 
affirmed.  The  decree  of  the  circuit  court  is 
brought  by  the  appeal  of  the  claimant  to  this 
court  for  review. 

The  ciacuit  court  made  the  following  finding 
of  facts. : 

"1.  About  half -past  eight  o'clock  on  the  even- 
ing of  Mav  7,  1869,  the  brig  Annie  Lindsley 
collided  with  and  sunk  the  schooner  Sallie 
Smith,  in  Long  Island  Sound,  between  two  and 
three  miles  north  and  east  of  Eaton's  Neck.  The 
sky  was  overcast  and  there  was  a  little  rain,  but 
no  mist  or  fog,  though  it  was  quite  dark.  The 
wind  was  fresh  and  east  of  south.  Its  precise 
direction  is  not  satisfactorily  shown.  The  water 
was  not  rough. 

2.  The  schooner,  of  96  tons  new  measure- 
ment and  106  old, was  bound  from  Connecticut 
River  to  New  York,  with  a  cargo  of  brown  stone 
and  scrap  iron.  When  the  brig  was  first  dis- 
covered by  those  on  board  the  schooner  she  (the 
schooner)  was  heading  on  her  regular  course 
through  the  sound,  which  was  W.  by  S.,  and 
had  her  port  tacks  aboard.  Her  regulation 
lights  were  set  and  burning  brightly.  Her  mate 
was  at  the  wheel  and  a  competent  lookout  at 
his  post  on  deck  forward  of  the  windlass. 

8.  The  Annie  Lindsley,  a  brigantine  of  220 
1 186}  tons  British  measurement,  was  bound  east  from 
New  York  to  Hillsborough,  New  Brunswick, 
in  ballast.  She  was  steering  by  the  wind  and 
not  by  the  compass,  and  was  heading  as  near  on 
her  course  through  the  sound  as  the  wind  would 
permit.  Her  general  direction  was  about  E.  N. 
E.,  which  was  a  little  to  the  northward  of  her 
regular  course.   Her  master  was  on  deck,  the 


second  mate  at  the  wheel,  and  one  man  forward, 
properly  stationed  as  a  lookout.  Her  regulation 
lights  were  set,  and  she  had  her  starboard  tacks 
aboard. 

4.  Both  vessels  were  sailing  under  full  can- 
vas. 

5.  When  the  brig  was  discovered  from  the 
schooner,  the  two  vessels  were  approaching 
each  other  end  on,  or  nearly  end  on,  and  on 
courses  involving  the  risk  of  collision.  The  brig 
was  close-hauled.  The  schooner  had  the  wind 
a  little  free. 

6.  A  short  time  before  the  collision  the  look- 
out on  the  schooner  discovered  the  brig  about 
dead  ahead.  He  saw  no  lights,  but  made  out 
the  vessel  and  her  sails  coming,  as  he  judged, 
from  an  opposite  direction.  He  at  once  report- 
ed to  the  man  at  the  wheel,  who  put  the  wheel 
to  port  and  bore  off,  until  he  opened  the  red 
light  on  the  brig. 

7.  The  schooner  was  not  discovered  from  the 
brig  until  after  the  brig  was  discovered  from 
the  schooner.  The  lookout  was  the  first  to  see 
the  schooner  from  the  brig,  and  he  called  out 
'  light  right  ahead. '  Almost  at  the  same  moment 
a  hail  was  heard  from  the  schooner.  The  brig's 
wheel  was  then  put  to  starboard,  and  she  swung 
off  one  point.  As  soon  as  this  movement  could 
be  discovered,  another  hail  came  from  the 
schooner  to  luff,  and  the  wheel  was  put  to  port, 
but  before  it  could  materially  affect  the  course 
of  the  brig  the  two  vessels  came  together,  the 
brig  striking  the  schooner  on  the  port  quarter, 
the  jib-boom  of  the  brig  passing  through  the 
main  sail  of  the  schooner.  The  schooner  sank 
in  a  very  few  minutes  with  her  cargo,  and  was 
a  total  loss. 

8.  The  starboarding  of  the  brig  was  the  direct 
cause  of  the  collision. 

9.  The  value  of  the  schooner  at  the  time  she 
was  lost  was  $5,000." 

And,  as  conclusions  of  law  from  the  findings  [187] 
of  fact,  the  court  declared: 

1 .  That  the  brig  was  in  fault  for  starboarding 
the  wheel,  and  this  was  the  cause  of  the  col- 
lision. 

2.  The  libelants  are  entitled  to  a  decree  for 
the  value  of  the  schooner,  cargo  and  freight,  as 
reported  by  the  commissioner,  with  interest  at 
six  per  cent  from  May  7,  1869,  the  date  of  the 


Nora-Coai*ion  •  right*  of  sttam  and  lading  ves- 
sels with  reference  to  each  other,  and  in  passing  and 
meeting.  < Bee,  note  to  8C  John  v.  Paine,  61  U.B.  (10 
How.),  667. 

See  14  Otto. 


A  decree  was  entered  accordingly. 
Upon  the  trial  of  the  cause  in  the  circuit  court, 
the  claimants  asked  the  court  to  make  thirteen 
findings  of  fact,  and  to  deduce  therefrom  cer- 
tain conclusions  of  law. 

The  court  declined  to  find  the  facts  and  con- 
clusions of  law  as  requested  by  claimant. 

Messrs.  Benedict,  Toft  db  Benedict,  for  ap- 
pellant. 

Messrs.  Butler,  SUUman  &  Hubbard,  and 
Wilhelmus  Mynderse,  for  appellees. 

Mr.  Justice  Woods)  delivered  the  opinion  of 
the  court: 

The  assignments  of  error,  which  are  sixteen 
in  number,  may  be  fairly  condensed  as  follows: 

1.  The  court  erred  in  refusing  to  find  the 
facts  as  requested  by  claimant 

2.  The  court  erred  in  refusing  to  find  the  con- 
clusions of  law  as  requested  by  claimant. 

8.  The  court  erred  in  certain  of  its  findings 
of  fact. 
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4.  The  court  erred  in  finding  as  matter  of 
law  that  the  brig  was  in  fault  for  starboarding 
her  wheel. 

5.  The  court  erred  in  finding  as  matter  of 
law  that  the  libelants  were  entitled  to  a  decree. 

The  first  and  third  assignments  of  error ,  which 
refer  to  the  findings  of  fact,  are  disposed  of  by 
the  decisions  of  this  court  in  The  AbbotUford,  98 
U.  S.,  440  [XXV.,  168]  and  The  Benefactor 
[ante,  157].  in  both  these  cases  it  was  held  that, 
under  the  Act  of  February  16,  1875,  entitled 
"An  Act  to  Facilitate  the  Disposition  of  Causes 
in  the  Supreme  Court  of  the  United  States,  and 
for  Other  Purposes"  (supplement  to  U.  8.  Rev. 
Stat.,  vol.  1,  page  135),  the  finding  of  facts  by 
the  circuit  court  in  admiralty  was  conclusive. 
Upon  an  appeal  from  a  decree  in  admiralty  ren- 
dered by  a  circuit  court  since  the  Act  went  into 
effect,  which  was  on  May  1,  1875,  we  have  no 
right  to  look  into  the  evidence  or  the  opinion  of 
1 88 1  the  court  to  ascertain  the  facts.  The  evidence 
is  not  properly  in  the  record  sent  up  to  this 
court;  it  has  no  business  there;  and,  by  an  amend- 
ment to  Rule  8  of  this  court,  promulgated  May 
2,  1881,  it  is  excluded  from  the  transcript.  The 
Adriatic  [ante,  605].  We,  therefore,  cannot 
listen  to  complaints  that  the  circuit  court  re- 
fused to  find  certain  facts  which  it  was  asked  to 
find,  or  found  certain  other  facts  which  the 
weight  of  the  testimony  did  not  warrant. 

This  disposes  also  of  the  second  ground  of 
error. 

The  conclusions  of  law  which  the  court  was 
asked  by  the  claimant  to  declare  were  based  on 
the  findings  of  fact  proposed  by  the  claimant, 
which  the  circuit  court  refused  to  adopt. 

The  question,  and  the  only  question,  pre- 
sented, by  the  assignments  of  error  which  we 
can  consider  is,  whether  the  facts  found  by  the 
court  support  its  conclusions  of  law  and  decree. 
These  questions  are  raised  by  the  fourth  and 
fifth  assignments  of  error. 

The  circuit  court  finds,  both  iu  its  conclu- 
sions of  fact  and  of  law,  that  the  starboarding 
of  her  helm  by  the  brig  was  the  cause  of  the 
collision.  It  also  finds,  as  a  conclusion  of  law, 
that  the  brig  was  in  fault  for  starboarding  her 
wheel. 

We  are  required,  therefore.to  consider  wheth- 
er the  brig,  under  the  facts  found  by  the  court, 
committed  a  fauit  in  starboarding  her  wheel. 

From  the  findings  of  the  circuit  court  it  ap- 
pears that  the  wind  was  east  of  south;  that  the 
schooner,  just  before  the  collision,  was  heading 
west  by  south,  bound  from  the  Connecticut 
River  to  New  York,  and  had  her  port  tacks  on 
board.  The  brig  was  bound  east  from  New 
York  to  New  Brunswick.  She  was  steering  by 
the  wind;  her  general  direction  was  east  north- 
cast.  Both  vessels  were  sailing  under  full  can- 
vas, and  both  had  their  regulation  lights  set. 

Immediately  before  the  collision,  the  brig 
was  sailing  close-hauled  to  the  wind,  the 
schooner  had  the  wind  a  little  free.  When  the 
brig  was  discovered  from  the  schooner,  the  two 
vessels  were  approaching  each  other  end  on,  or 
nearly  end  on,  so  as  to  involve  the  risk  of  col- 
lision. A  short  time  before  the  collision,  the 
lookout  on  the  schooner  discovered  the  brig 
dead  ahead.  Her  wheel  was  at  once  put  to  port, 
and  she  bore  off.  The  schooner  was  not  discov- 
ered by  the  brig  until  the  brig  had  been  discov- 
ered by  the  schooner.  The  lookout  was  the 
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first  to  see  the  schooner  from  the  brig,  and 
called  out  "light  right  ahead."  The  brig's  m89[ 
wheel  was  then  put  to  starboard,  and  she  swung  1 
off  one  point.  On  being  hailed  from  the 
schooner,  and  told  to  luff,  the  wheel  was  put  to 
port,  but  before  it  could  materially  affect  the 
course  of  the  brig,  the  two  vessels  came  to- 
gether. 

The  duty  of  the  vessels  in  the  emergency 
preceding  the  collision,  is  plainly  prescribed  by 
the  16th  Rule  for  the  prevention  of  collisions  on 
water,  U.  S.  Rev.  Stat.,  sec.  4288,  which  is  as 
follows : 

"  If  two  sail  vessels  are  meeting  end  on,  or 
nearly  end  on,  so  as  to  involve  risk  of  collision, 
the  helms  of  both  shall  be  put  to  port,  so  that 
each  may  pass  on  the  port  side  of  the  other." 

We  have  seen  that  the  vessels  were  approach- 
ing each  other  end  on,  or  nearly  end  on,  so  as 
to  involve  risk  of  collision.  The  rule  under  the 
circumstances  in  which  the  vessels  were,  re- 
quired them  to  port  their  wheels,  and  pass  each 
other  on  the  port  side.  The  brig,  in  violation  of 
the  rule,  instead  of  porting,  starboarded  her 
helm.  The  circuit  court  finds  as  matter  of  fact, 
that  the  starboarding  of  her  helm  was  the  di- 
rect cause  of  the  collision  ;  and  as  a  matter  of 
law,  that  she  was  in  fault  for  so  doing.  We 
think  that  from  this  finding  of  fact  the  conclu- 
sion of  law  inevitably  follows. 

The  counsel  for  the  appellants,  however,  in- 
sist that  the  conclusion  of  law  drawn  by  the 
circuit  court  amounts  to  laying  down  this  rule: 
that  a  vessel  close-hauled  on  the  starboard  tack, 
seeing  a  light  right  abend,  is  in  fault  if  she 
starboards ;  and  argues  that  the  rule  thus  stated 
is  too  broad,  and  that  whether  a  vessel  is  in 
fault  for  starboarding  on  seeing  a  light  right 
ahead,  depends  upon  what  the  light  is,  that  is 
to  say,  whether  it  is  a  green  light  or  a  red. 
They  insist  that  if  the  light  seen  by  the  brig 
upon  the  schooner  just  before  the  collision  was 
a  green  light,  that  this  fact  made  it  the  duty  of 
the  brig  to  starboard  and  not  to  port  her  helm. 
In  support  of  this  view  they  cite  Jenkins'  Rule 
of  the  Road  at  Sea,  pp.  44,  124,  125.  127,  129, 
185,  208  and  other  authorities. 

They  then  go  on  to  argue  from  the  testimony 
that  the  light  seen  by  the  brig  was  a  green 
light.  As  we  have  already  shown,  we  nave 
nothing  to  do  with  the  testimony.  We  are  lim- 
ited strictly  to  the  findings  of  fact,  so  that  the 
point  presented  by  the  contention  of  appellants 
is,  whether,  upon  the  facts  found,  the  rule  of 
navigation  was  too  broadly  stated  by  the  court. 
The  answer  to  the  contention  of  appellants  is, 
therefore,  plain.  The  court  did  not  find  that  the  1 190 1 
light  seen  by  the  brig  was  a  green  light,  and 
did  find  that  the  vessels  were  approaching  each 
other  end  on,  or  nearly  end  on,  so  as  to  involve 
the  risk  of  a  collision.  The  situation  as  found 
by  the  court  was,  therefore,  precisely  the  one 

Srovided  for  in  the  16th  Rule,  which  it  was  the 
uty  of  the  brig  to  obey  by  putting  her  helm  to 
port.  The  rule  to  be  deduced  from  the  conclu- 
sion of  law  drawn  by  the  court  from  the  facts 
found  is  no  whit  broader  than  the  16th  Rule 
itself,  and  is  really  only  a  repetition  of  that  rule. 

The  effort  of  the  appellants  seems  to  be  to 
bring  the  case  within  the  provision  of  the  24th 
Sailing  Rule,  which  declares  that,  "In  con- 
struing and  obeying  these  rules  due  regard 
must  be  had  to  all  dangers  of  navigation,  and 
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to  any  special  circumstances  which  may  exist  in 
any  particular  case,  rendering  a  departure  from 
them  necessary  in  order  to  avoid  immediate 
danger."   U.  8.  Rev.  Stat,  sec.  4288. 

The  facts  found,  however,  having  brought 
the  case  clearly  within  the  16th  Rule,  if  there 
were  any  additional  fact  which  took  the  case 
out  of  that  rule  and  brought  it  within  the  op- 
eration of  the  24th  Rule,  it  was  incumbent  on 
the  appellants  to  establish  that  fact,  and  have  it 
incorporated  with  the  findings  made  by  the 
court.  The  burden  of  proof  was  on  them  to 
show  some  special  circumstances  which  made 
their  case  an  exception  to  the  16th  Rule. 

But  there  is  no  finding  that  the  light  seep  on 
the  schooner  by  the  bng  just  before  the  colli- 
sion was  a  green  light. 

On  the  contrary,  the  record  shows  that  the 
court  was  explicitly  asked  by  appellants  to  find 
that  the  light  seen  was  a  green  light,  and  re- 
fused to  make  such  finding.  Nor  is  there  any 
finding  from  which  it  can  be  fairly  inferred 
that  both  of  the  schooner's  lights  were  not  seen 
by  the  brig  just  before  the  collision.  The  ap- 
pellants have,  therefore,  failed  to  show  any 
fact  which  takes  their  case  out  of  the  operation 
of  the  16th  Rule,  and  makes  the  24th  Rule  ap- 
plicable. 

The  appellants  next  contend  that  the  findings 
of  the  circuit  court  do  not  show  that  the 
schooner  kept  a  good  and  proper  lookout  The 
court  found  that  she  had  a  competent  lookout 
at  his  post,  on  deck,  forward  of  ^e  windlass, 
[101]  but  the  appellant  says  that  the  fact  that  the 
lookout  did  not  discover  the  lights  of  the  brig 
until  lust  before  the  collision  shows  that  he  was 
not  vigilant  in  the  performance  of  his  duty. 

It  would  seem  that  the  finding  of  the  court  in 
reference  to  the  lookout  did  not  leave  any 
ground  for  the  appellants  to  stand  on.  If  the 
lookout  was  competent,  and  at  his  proper  post, 
there  is  a  presumption  of  law  that  he  did  his 
duty,  which  we  do  not  think  is  overcome  by 
the  fact  that  he  did  not  see  the  lights  of  the  brig 
until  just  before  the  collision.  The  brig,  also, 
according  to  the  findings,  had  one  man  for- 
ward, properly  stationed  as  a  lookout,  and  he 
did  not  see  the  lights  of  the  schooner  until  the 
collision  was  imminent.  The  fact  that  the  look- 
out on  each  vessel  failed  to  see  the  lights  of  the 
other,  shows  that  there  must  have  been  some- 
thing in  the  state  of  the  weather,  or  some  other 
obstacle,  to  prevent  the  lights  from  being  seen 
at  the  usual  distance.  But  the  court  has  dis- 
tinctly found  that  the  cause  of  the  collision  was 
the  fault  of  the  brig  in  starboarding  her  helm. 
That  fully  accounts  for  the  disaster.  Neglect  of 
the  lookout  does  not  appear  from  the  findings 
to  have  had  any  part  in  bringing  it  about.  It 
would  be  against  all  reason  to  hold  that  the 
owners  of  a  vessel  whose  lookout  was  shown  to 
be  negligent,  should  be  made  liable  for  the 
consequences  of  a  collision,  when  the  neglect  of 
the  lookout  had  nothing  to  do  in  causing  it. 
The  Farragut,  10  Wall.,  884  [77  U.  8.,  XIX., 
946J ;  Ttm  Fannie,  11  Wall.,  288  [78  U.  8., 

8o'far  as  the  findings  in  regard  to  the  lookout 
are  concerned,  there  is  nothing  in  them  to  show 
that  the  decree  of  the  circuit  court  was  not  a 
just  decree. 

The  appellants  have  raised  other  points,  but 
they  rest  wholly  or  in  part  upon  a  denial  of  the 
See  14  Otto. 


truth  of  the  facts  found  by  the  court,  or  upon 
alleged  facts  not  found  by  the  court,  but  which 
they  claim  the  evidence  establishes.  It  is,  there- 
fore, not  necessary  to  consider  them.  Our  duty 
in  this  case  is  to  consider  and  decide  whether 
the  findings  of  fact  actually  made  by  the  court 
support  its  conclusions  of  law  and  decree,  and 
there  our  duty  ends. 

Decree  affirmed. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited-107  U.  8^  BOO. 


SAMUEL  P.  WILLIAMS,  Tiff,  in  Err.,     [  209  ] 

t. 

TOWN8HIP  OP  NOTTAWA. 
(See  8.  C,  14  Otto,  209-218.) 
Suit  by  astignee—coUunve  parties—relief granted. 

1.  By  section  11  of  the  Judiciary  ActClrcuit  Courts 
of  the  United  States  have  not  cognizance  of  any  suit 
to  recover  the  contents  of  any  chose  in  action  in 
favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  said  con- 
tents if  no  assignment  had  been  made,  except  in 
oases  of  foreign  Dills  of  exchange. 

2.  If  parties  to  a  suit  in  the  circuit  court  have  been 
improperly  or  colluBively  made  or  Joined,  either  as 
plaintiffs  or  defendants,  for  the  purpose  of  creating 
a  case,  cognizable  under  the  Act  of  March  8, 1875, 
the  circuit  court  should  dismiss  the  suit. 

3.  When,  the  party  guilty  of  the  collusion  asks  re- 
lief from  a  Judgment  against  himself,  this  court  will 
stop  the  suit  Just  where  it  should  have  been  stopped 
in  the  court  below,  and  remit  the  parties  to  their 
original  rights. 

[No.  98J 

Submitted  Nov.  17,  1881.  Decided  Dec.  5,  1881. 
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N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michi- 
gan. 

The  case  is  stated  by  the  court. 
Meters.  Hughes,  O'Brien  *  Smiley,  for 
plaintiff  in  error. 
Mr.  Charles  Up  son,  for  defendant  in  error. 

Mr.  Chief  Justice  Wavite  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  Williams,  the  plaint- 
iff in  error,  a  citizen  of  Indiana,  against  the  de- 
fendant in  error,  a  municipal  corporation  of 
Michigan,  to  recover  the  amount  alleged  to  be 
due  on  certain  bonds  of  the  defendant  in  error, 
negotiable  by  the  law  merchant,  and  payable  to 
Samuel  Kline,  or  bearer.  A  trial  was  had  by 
a  jury,  which  resulted  in  a  verdict  by  the  di- 
rection of  the  court  in  favor  of  Williams  for 
six  of  the  bonds,  and  in  favor  of  the  defendant 
in  error  for  the  remainder.  This  writ  of  error 
has  been  brought  by  Williams  to  reverse  the 
judgment  against  him,  and  as  the  court  directed 
the  verdict  which  was  rendered,  the  whole  of 
the  evidence  has  been  embodied  in  the  bill  of 
exceptions,  and  is  properly  before  us  for  con- 
sideration. 

From  the  testimony  of  Williams  himself,  it 
distinctly  appears  he  was  personally  the  owner  [210] 
of  only  three  of  the  bonds  sued  on  of  $100  each. 
One  Bracey  Tobey  was  the  owner  of  three 
others  of  the  same  amount.  The  judgment  in 
favor  of  Williams  was  upon  these  six  bonds, 
and  for  $994.57  only.   All  the  other  bonds, 
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being  those  on  which  the  judgment  was  ren- 
dered in  favor  of  the  Township,  were  owned 
by  Samuel  Kline  and  William  Connor,  both  of 
whom  were  residents  of  the  Township  and  cit- 
izens of  Michigan  when  the  bonds  were  issued. 
There  is  no  evidence  of  any  change  of  citizen- 
ship  by  Kline  since  the  bonds  were  delivered, 
and  Connor,  who  was  a  witness  at  the  trial,  tes- 
tified that  he  continued  to  be  a  citizen  of  Mich- 
igan. The  bonds  were  transferred  by  Kline 
and  Connor  to  Williams  simplv  for  the  purpose 
of  collection  with  his  own.  The  same  is  true 
of  those  belonging  to  Tobey,  but  there  is  noth- 
ing in  the  evidence  to  show  of  what  State  he 
was  a  citizen,  though  he  testified  that  he  bought 
his  bonds  in  Michigan. 

By  the  Judiciary  Act  of  1789,  1  8tat.  at  L., 
79,  ch.  20,  sec.  11,  it  was  expressly  provided 
that  the  District  and  Circuit  Courts  of  the  Unit- 
ed States  should  not  "Have  cognizance  of  any 
suit  to  recover  the  contents  of  any  promissory 
note  or  other  chose  in  action  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prosecuted 
in  such  court  to  recover  the  said  contents  if  no 
assignment  had  been  made,  except  in  cases  of 
foreign  bills  of  exchange."  By  the  Act  of  1875, 
18  Stat,  at  L.,  470,  ch.  137,  sec.  1;  Sup.  R.  S., 
174,  this  provision  was  so  far  modified  as  tocx- 
teud  the  exception  to  "promissory  notes  nego- 
tiable by  the  law  merchant  and  bills  of  ex- 
change," but  in  section  5  it  was  expressly  en- 
acted '  'That  if  in  any  suit  commenced  in  the  cir- 
cuit court  *  *  *  it  shall  appear  to  the  sat- 
isfaction of  said  circuit  court,  at  any  time  after 
such  suit  has  been  brought,  *  *  *  that 
such  suit  does  not  really  and  substantially  in- 
volve a  dispute  or  controversy  properly  within 
the  jurisdiction  of  said  circuit  court,  or  that  the 
parties  to  said  suit  have  been  improperly  or  col- 
lusively  made  or  joined,  either  as  plaintiffs  or 
defendants,  for  the  purpose  of  creating  a  case 
cognizable  *  *  under  this  Act;  the  said 
circuit  court  shall  proceed  no  further  therein, 
but  shall  dismiss  the  suit  *  *  *  and  shall 
make  such  order  as  to  costs  as  shall  be  just." 
This  case,  so  far  as  the  bonds  owned  by  Kline 
12111  an<*  Connor  are  concerned,  comes  clearly  within 
1  this  prohibition.    As  the  actual  owners  of  the 

bonds  were  citizens  of  Michigan,  they  could  not 
sue  in  the  courts  of  the  United  States,  and  Will- 
iams distinctly  testifies  that  he  received  and 
held  their  bonds  solely  for  the  purpose  of  col- 
lection with  his  own.  and  for  their  account.  It 
cannot  for  a  moment  be  doubted  that  this  was 
done  "  for  the  purpose  of  creating  a  case  "  for 
Kline  and  Connor  cognizable  in  the  courts  of 
the  United  States.  That  being  so,  it  was  the 
duty  of  the  circuit  court  to  dismiss  the  suit  as 
to  these  bonds,  and  proceed  no  further;  for  as 
to  them  the  controversy  was  clearly  between 
citizens  of  the  same  State,  Kline  and  Connor 
being  the  real  plaintiffs.  The  transfer  to  Will- 
iams was  colorable  only,  and  never  intended  to 
change  the  ownership.  This  both  Williams  and 
Kline  and  Connor  knew.  Under  the  Act  of 
1789,  it  was  held  in  Smith  v.  Kernochen,  7  How. , 
216,  that  this  objection  was  one  which  could 
only  be  taken  by  plea  in  abatement;  but  in  Bar- 
ney v.  Baltimore,  6  Wall.,  280  [78  U.  S., 
XV III.,  825],  there  was  no  such  plea,  and  the 
bill  was  dismissed  in  this  court  without  prej- 
udice, because  it  appeared  in  evidence  that  cer- 
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tain  conveyances  by  means  of  which  the  citi- 
zenship of  the  parties  was  changed  so  as  to  give 
the  courts  of  the  United  States  jurisdiction,  did 
not  transfer  the  real  interest  of  the  grantors. 
But  whatever  may  have  been  the  practice  in 
this  particular  under  the  Act  of  1789,  there  can 
be  no  doubt  what  it  should  be  under  that  of 
1875.  In  extending  a  long  way  the  jurisdiction 
of  the  courts  of  the  United  States,  Congress  was 
specially  careful  to  guard  against  the  conse- 
quences of  collusive  transfers  to  make  parties, 
and  made  it  the  duty  of  the  court,  on  its  own 
motion,  without  waiting  for  the  parties,  to  stop* 
all  further  proceedings  and  dismiss  the  suit  the 
moment  anything  of  the  kind  appeared.  This 
was  for  the  protection  of  the  court  as  well  as 
parties  against  frauds  upon  its  jurisdiction;  for 
as  was  very  properly  said  by  Mr.  Justice  Mil- 
ler, speaking  for  the  court,  in  Barney  v.  Balti- 
more, supra,  such  transfers  for  such  purposes 
are  frauds  upon  the  court  and  nothing  more. 

It  is  clearly  shown,  also,  that  Williams  and 
Tobey  were  collusively  joined  as  plaintiffs,  to 
create  a  case  cognizable  in  the  circuit  court,  for 
when  the  suit  was  begun  the  amount  due  them 
respectively  was  less  than  $500.  Neither  one  [212] 
of  them  could  then  have  sued  alone  in  the  courts 
of  the  United  States,  because  the  value  of  the 
matter  in  dispute  was  not  sufficient. 

Since  the  judgment  below  was  rendered,  the 
amount  due  Williams  and  Tobey  respectively 
has  got  to  be  more  than  $500,  by  reason  of  the 
accumulation  of  interest.  The  citizenship  of 
Tobey  is  not  disclosed  by  the  record.  Whether 
he  can  sue  in  the  courts  of  the  United  States  we 
do  not  know.  Williams  can  sue  at  this  time  if 
he  still  continues  to  be  a  citizen  of  some  State 
other  than  Michigan,  but  without  a  false  aver- 
ment in  his  pleadings,  he  could  not  have  done 
so  when  this  suit  was  begun.  If  he  had  in  his 
pleadings  falsely  overstated  the  amount  of  his 
claim,  he  could  not,  when  his  judgment  was 
obtained,  have  recovered  costs,  and  at  the  dis- 
cretion of  the  court  might  have  been  adjudged 
to  pay  costs.  Gordon  v.  Longest,  16  Pet.,  104. 
He  was  as  much  guilty  of  collusion  as  the  other 

Earties,  and  is  no  more  entitled  to  consideration 
ere  than  they  are. 

Inasmuch,  therefore,  as  it  was  the  duty  of  the 
circuit  court,  on  its  own  motion,  as  soon  as  the 
evidence  was  in  and  the  collusive  character  of 
the  case  shown,  to  have  stopped  all  further  pro- 
ceedings and  dismissed  the  suit,  the  judgment 
is  reversed,  and  the  cause  remanded  with  in- 
structions to  dismiss  the  suit  at  the  costs  of  the 
plaintiff  in  error,  because  it  did  not  really  and 
substantially  involve  a  dispute  or  controversy 
within  the  jurisdiction  of  that  court,  leaving  the 
parties  in  interest  to  such  remedies  as  they  may 
each  be  entitled  to  for  the  recovery  of  any 
amount  that  may  be  due  them  respectively  on 
the  bonds  they  severally  own.  In  this  connec- 
tion, we  deem  it  proper  to  say  that  this  provis- 
ion of  the  Act  of  1875  is  a  salutary  one,  and 
that  it  is  the  duty  of  the  circuit  courts  to  exer- 
cise their  power  under  it  in  proper  cases.  If 
they  improperly  dismiss  a  cause,  their  action  in 
that  behalf  is  expressly  made  reviewable  here. 
Whether  if  a  defendant  allows  a  case  to  go  on 
until  judgment  has  been  rendered  against  him, 
he  can  take  advantage  of  the  objection  on  ap- 
peal, or  writ  of  error,  we  need  not  now  decide. 
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19131  That  would  be  a  different  case  from  this.  Here 
the  party  guilty  of  the  collusion  asks  relief 
from  a  judgment  against  himself.  In  such  a  case 
we  deem  it  our  duty  to  stop  the  case  just  where 
it  should  have  been  stopped  in  the  court  below, 
and  remit  the  parties  to  their  original  rights. 
Reverted, 
True  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Cited-106  U.  8.,  180;  108  U.  &,  6SS;  109  U.  &,  125, 
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{216]  UNITED  STATES,  Appt., 

v. 

CHARLES  M.  TAYLOR,  In  His  Own  Right, 
and  as  Admr.  of  Irene  M.  Taylor  De- 
ceased. 

(See  8.  C,  14  Otto,  216-222.) 
Surplus  after  tax  tale— action  for— limitation. 

1.  The  clause  of  the  Act  of  1881,  which  allowed  the 
owner  of  lands  sold  for  taxes  to  apply  for  and  re- 
ceive the  surplus  proceeds  remaining  after  payment 
of  the  taxes  and  charges,  is  not  repealed  by  the  Act 
of  1862. 

2.  The  Court  of  Claims  had  jurisdiction  of  a  suit 
for  such  proceeds,  when  the  application  to  the  Sec- 
retary of  the  Treasury,  and  the  cringing  of  the  suit 
therefor,  were  both  more  than  six  years  after  the 

8.  The  Act  of  1861  limits  no  time  within  which  ap- 

EUcation  must  be  made  for  the  proceeds  of  the  sale 
1  the  Secretary  of  the  Treasury.  Upon  such  de- 
mand, the  claim  first  accrued.  A  suit,  brought  with- 
in atx  years  from  the  date  of  demand,  is  not  cut  off 
by  the  lapse  of  time. 

[No.  288.] 

Submitted  Not.  21, 1881.   Decided  Dec.  6, 1881. 

APPEAL  from  the  Court  of  claims. 
The  case  is  stated  by  the  court: 
Meters.  8.  F.  Phillip  a.  Solicitor- Gen.,  and 
John  S.  Blair,  for  appellant. 

Messrs.  Albert  Pike  and  Luther  H. 
Pike*  for  appellee. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  against  the  United 
States  for  the  recovery  ofthe  proceeds  of  a  tax 
sale  made  under  the  Act  of  June,  7,  1862,  of 
certain  land  in  the  State  of  Arkansas,  of  which 
it  was  alleged  that  Irene  M.  Taylor,  deceased, 
the  intestate  of  the  defendant  in  error,  was  in 
her  lifetime  the  owner. 

The  Court  of  Claims  found  as  matter  of  fact: 

That  block  87  in  Little  Rock,  Arkansas,  was, 
on  May  4,  1865,  subject  under  the  provisions  of 
law  to  a  direct  tax  of  $87,  which  was  assessed 
thereon  to  Matilda  Johnson. 

That  this  tax  was  so  assessed  to  Matilda 
Johnson,  notwithstanding  the  fact  that  on  May 
4, 1865,  Irene  M.  Jordan  was,  and  ever  since 
[217]  March  4, 1868,  had  been,  the  owner  of  said 
'  block  by  purchase  from  said  Matilda  Johnson; 
that  the  assessment  was  made  against  Mrs. 
Johnson  because  she  appeared  by  the  records 
to  be  the  owner  of  the  block,  her  deed  to  Mrs. 
Jordan  not  having  been  recorded  until  August 
25,1886. 

That  the  board  of  direct  tax  commissioners 
for  the  district  in  which  the  block  was  situate 
See  14  Otto. 


sold  it  on  May  4, 1865,  to  one  Meservey,  be- 
cause of  the  non-payment  of  said  tax,  for  the 
consideration  of  $8,000,  of  which  sum  the 
United  States  was  entitled  to  $70.50  on  account 
of  the  tax  and  the  costs  and  charges  and  com- 
missions of  sale. 

That  in  1865  Mrs.  Jordan  became  the  owner 
of  the  tax  sale  title  by  purchase  for  a  valuable 
consideration  from  Meservey's  assignee. 

That  on  December  10,  1878,  Mrs.  Johnson, 
the  former  owner,  by  her  formal  instrument  of 
writing  of  that  date  recognized  Mrs.  Jordan, 
who  before  that  date  had  intermarried  with 
Charles  M.  Taylor,  as  the  rightful  owner  of  said 
block  and  of  the  money  in  the  Treasury  real- 
ized from  the  tax  sale  thereof. 

That  on  January  15,  1874,  Mrs.  Taylor  and 
her  husband  made  application  to  the  Secretary 
of  the  Treasury  for  the  residue  of  the  $3,000, 
the  proceeds  of  said  tax  sale  after  deducting 
therefrom  the  tax,  penalty,  costs,  etc.  This  ap- 
plication was  rejected  January  17,  '1874. 

On  December  8,  1875,  they  brought  this  puit 
in  the  Court  of  Claims,  and  on  May  19,  1879, 
recovered  judgment  for  $2,929.50,  the  B'  -mt 
of  said  surplus. 

The  United  States  has  brought  the  case  by 
appeal  to  this  court  for  its  consideration. 

Two  questions  are  raised  by  this  appeal,  the 
first  of  which  is,  whether,  under  the  legislation 
of  Congress,  the  surplus  of  the  proceeds  of 
lands  sold  should  be  returned  to  the  owner. 

By  section  8,  of  the  Act  of  August  5,  1861, 
12  Stat,  at  L.,  292,  Congress  declared  that  a 
direct  tax  of  $20,000,000  should  be  annually 
laid  upon  the  United  8tates,  and  apportioned 
the  same  among  the  several  States  respectively. 

The  86th  section  of  the  Act  declared  that 
when  personal  property  could  not  be  found  suf- 
ficient to  satisfy  the  tax  and  costs,  the  real  es- 
tate should  be  sold,  and  further  provided  as 
follows: 

"  But  in  all  cases  where  the  property  liable 
to  a  direct  tax  under  this  Act  may  not  be  di- 
visible, so  as  to  enable  the  collector,  by  a  sale 
of  part  thereof  to  raise  the  whole  amount  of  the 
tax,  with  all  costs,  charges  and  commissions.  (218) 
the  whole  of  such  property  shall  be  sold,  and 
the  surplus  of  the  proceeds  of  the  sale,  after 
satisfying  the  tax.  costs,  charges  and  commis- 
sions, ahull  be  paid,  to  the  owner  of  the  proper- 
ty, or  his  legal  representatives;  or;  if  he  or  they 
cannot  be  found,  or  refuse  to  receive  the  same, 
then  such  surplus  shall  be  deposited  in  the 
Treasury  of  the  United  States,  to  be  there  held 
for  the  use  of  the  owner  or  his  legal  represent- 
atives, until  he  or  they  shall  make  application 
therefor  to  the  Secretary  of  the  Treasury,  who, 
upon  such  application,  shall,  by  warrant  on  the 
Treasury,  cause  the  same  to  be  paid  to  the  ap- 
plicant/'  12  Stat,  at  L.,  804. 

It  was  further  provided,  that  if  no  one  should 
bid  the  amount  of  the  tax  and  20  per  cent  addi- 
tional thereon,  the  collector  should  be  required  to 
purchase  the  land  in  behalf  of  the  United  States, 
and  in  that  case  the  owner  was  allowed  to  re- 
deem on  certain  terms  within  two  years. 

It  is  not  disputed  that  under  these  provisions 
of  law,  if  they  still  remain  in  force,  the  defend- 
ant in  error  would  be  entitled  to  recover  the 
surplus  money  sought  to  be  recovered  in  this 
suit.  So  that  the  question  presented  under  this 
branch  of  the  case  is,  whether  the  provisions  of 
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law  just  recited  have  been  repealed  or  annulled 
by  subsequent  legislation. 

The  appellant  contends  that  this  has  been 
done  by  the  Act  of  June  7,  1882  12  Stat.  atL., 
422,  "For  the  Collection  of  Direct  Taxes  in 
Insurrectionary  Districts  within  the  United 
States,  and  for  Other  Purposes,"  and  later  stat- 
utes. 

There  is  no  direct  repeal.either  in  the  Act  of 
June  7,  1862,  or  any  subsequent  Act,  of  that 
provision  of  the  Act  of  August  5,  1861,  which 
entitles  the  owner  of  lands  sold  for  direct  taxes 
to  the  surplus  of  its  proceeds,  after  payment  of 
tax  and  costs.  If  it  is  repealed  at  all,  it  must, 
therefore,  be  by  implication.  In  other  words, 
the  subsequent  legislation  must  be  so  inconsist- 
ent with  the  Act  of  August  5,  1861,  that  both 
cannot  stand.   MeCool  v.  Smith,  1  Black,  459. 

We  have  been  unable  to  find  any  such  incon- 
gruity. The  Act  of  June  7, 1862,  and  its  amend- 
ments, contain  no  mention  of  the  right  of  the 
owner  of  the  land  to  receive  the  surplus  pro- 
ceeds of  its  sale.  But  the  absence  of  such  pro- 
vision is  not  sufficient  to  repeal  the  positive  en- 
actment of  the  Act  of  August  5, 1861.  On  the 
contrary,  it  strengthens  the  presumption  that  it 
was  the  purpose  of  Congress  to  allow  that  pro- 
vision to  stand. 

The  Act  of  1862  provided  that,  in  States 
where  insurrection  existed,  the  entire  tax  for  a 
State  should  be  apportioned  and  levied  upon 
1 219]  its  lands,  which  should  become  charged  with 
their  respective  shares  of  the  tax,  which,  with  a 
l>enalty  of  50  per  cent,  should  be  a  lien  thereon. 

The  owner  could  relieve  his  land  of  the  tax 
by  paying  it  within  sixty  days  after  the  tax  com- 
missioners should  have  fixed  its  amount.  If  he 
did  not  pay  within  that  time,  the  title  to  the 
land  became  forfeited  to  the  United  States,  and 
upon  a  sale  thereof  as  provided  for  in  the  Act, 
vested  in  the  United  States,  or  the  purchaser  at 
the  sale,  in  fee  simple,  free  and  discharged  of  all 
prior  liens,  incumbrances,  right,  title  and  claim 
whatsoever. 

The  tax  commissioners,  in  case  of  non-pay- 
ment of  the  tax,  penalty  and  charges,  were  re- 
quired to  sell  the  land  at  public  sale  to  the  high- 
est bidder,  for  a  sum  not  less  than  the  amount 
of  the  taxes,  penalty,  etc.,  and  if  no  person 
made  a  higher  bid,  then  to  strike  off  and  sell 
the  land  to  the  United  States  for  said  sum. 

In  case  the  United  States  became  the  buyer, 
there  was,  of  course,  no  surplus.  But  if  any- 
one should  become  the  purchaser  for  a  sum 
greater  than  the  tax,  penalty,  etc.,  the  commis- 
sioners were  to  give  him  a  certificate  of  pur- 
chase, which  should  be  evidence  of  title,  and 
the  owner,  or  any  person  loyal  to  the  United 
States  having  a  lien  thereon,  upon  taking  an  oath 
to  support  the  Constitution  of  the  United  States, 
was  allowed  to  redeem  the  lands  sold.  This 
court  has  held,  in  the  case  of  Bennett  v.  Hun- 
ter, 9  Wall.,  826  P76  U.  8.,  XIX.,  672],  that  the 
primary  object  of  the  Acts  of  Aug.  5, 1861,  and 
of  June  7,  1861,  being  the  raising  of  revenue, 
they  must  be  construed  together.  In  other 
words,  they  are  to  be  construed  as  if  passed  at 
the  same  time,  and  effect  must  be  given  to  all 
the  provisions  of  the  first  Act  not  in  conflict 
with  the  later  one. 

In  the  same  case  it  was  held  that  the  forfeit- 
ure declared  by  the  4th  section  of  the  Act  of 
1862  does  not  operate  of  its  own  force  to  vest 
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the  title  ot  the  land  forfeited  In  the  United 
States  upon  the  non-payment  of  the  tax,  but  that 
a  sale,  as  prescribed  by  the  Act,  was  necessary 
to  transfer  the  title. 

We  find  nothing  in  the  provisions  of  the  Act 
of  1862,  above  recited,  which  takes  from  the 
owner  of  the  land  the  right  accorded  him  by  the 
Act  of  1861,  of  applying  for  and  receiving  from 
the  Treasury  the  surplus  proceeds  of  the  sale, 
nor  anything  inconsistent  with  that  right. 

But  it  is  insisted  by  appellant  that  section  12 
of  the  Act  of  1862  makes  a  disposition  of  the  [220] 
surplus  proceeds  of  lands  sold  for  taxes,  incon- 
sistent with  the  right  thereto  claimed  by  the 
appellee. 

That  section  declares  that  "  The  proceeds  of 
said  leases  and  sales  shall  be  paid  into  the  Treas- 
ury of  the  United  States,  one  fourth  of  which 
shall  be  paid  over  to  the  Governor  of  said  State 
wherein  said  lands  are  situated,  when  such  in- 
surrection shall  be  put  down,  *  *  *  for  the 
purpose  of  re-imbursing  the  loyal  citizens  of 
said  8tate,  or  such  other  purposes  as  the  State 
may  direct,  and  one  fourth  shall  be  paid  over 
to  said  State  as  a  fund  to  aid  in  the  colonization 
or  emigration  from  said  State  of  any  free  per- 
son of  African  descent  who  may  desire  to  re- 
move therefrom."  *  *  * 

On  recurring  to  the  preceding  sections  of  the 
Act  to  ascertain  what  is  meant  by  the  words 
"  said  leases  and  sales,"  the  proceeds  of  which 
are  to  be  so  disposed  of,  we  find  that  the  first 
eight  sections  of  the  Act  provide  for  the  assess- 
ment of  the  direct  tax  upon  the  lands  of  the 
States  in  insurrection;  for  their  forfeiture  for 
non-payment  of  the  tax;  for  their  sale  at  auc- 
tion; for  their  purchase  by  the  United  States,  if 
no  bid  greater  than  the  amount  of  the  taxes, 
charges,  etc.,  is  received;  and  for  their  redemp- 
tion by  the  owner. 

The  statute,  beginning  with  section  9,  then 
takes  up  a  new  subject,  which  is  continued 
through  sections  10  and  11. 

These  sections  relate  exclusively  to  the  dispo- 
sition to  be  made  of  the  lands  bought  by  the 
United  States  at  the  tax  sales.  They  authorize 
the  commissioners,  under  certain  circumstances, 
to  lease  said  lands,  or,  under  the  direction  of  the 
President,  instead  of  leasing,  to  cause  them  to 
be  subdivided  into  parcels  not  to  exceed  three 
hundred  and  twenty  acres,  and  sold.  Then  fol- 
lows section  12,  which  provides  that  the  pro- 
ceeds of  "said  leases  and  sales"  shall  be  paid 
into  the  Treasury,  etc.  We  think  there  can  be 
no  doubt  that  this  provision  must  be  limited  to 
the  proceeds  of  the  leases  and  sales  authorized 
in  the  three  next  preceding  sections.  Such  is 
not  only  the  natural  and  obvious,  but  also  the 
grammatical,  construction  of  the  statute. 

The  Statute  of  June  7, 1862,  was  an  Act  for 
the  collection  of  direct  taxes  in  insurrectionary 
districts.  It  was  not  a  confiscation  Act.  It  al- 
lowed the  owner  of  land  sold  for  taxes  to  re- 
deem it  within  60  days  after  the  sale,  and  while 
more  stringent  in  its  provisions,  was  not  antag- 
onistic to  the  previous  legislation  on  the  same 
subject. 

Our  opinion  is,  therefore,  that  the  clause  of 
the  Act  of  1861,  which  allowed  the  owner  of 
land  sold  for  taxes  to  apply  for  and  receive  the 
surplus  proceeds  remaining  after  payment  of 
the  taxes  and  charges,  is  not  repealed  by  the 
Act  of  1862. 
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The  second  question  raised  by  the  appeal  is, 
-whether  the  Court  of  Claims  had  jurisdiction  of 
a  suit  for  the  proceeds  of  land  sold  for  taxes, 
-when  the  application  to  the  Secretary  of  the 
Treasury  ana  the  bringing  of  the  suit  therefor, 
were  both  more  than  six  years  after  the  sale. 

By  section  1089,  U.  S.  Revised  Statutes,  it  is 
provided  that  every  claim  against  the  United 
States  cognizable  by  the  Court  of  Claims  shall 
be  forever  barred, unless  the  petition  setting  forth 
a  statement  thereof  is  filed  in  the  court  within 
aixyears  after  the  claim  first  accrues. 

Under  the  86th  section  of  the  Act  of  1861  the 
surplus  proceeds  of  the  sale  of  land  for  taxes 
was  required  to  be  deposited  in  the  Treasury, 
to  be  there  held  for  the  use  of  the  owner  or  his 
legal  representatives  until  he  or  they  should 
make  application  therefor  to  the  Secretary  of  the 
Treasury,  who,  upon  such  application,  should, 
by  warrant  on  the  Treasury,  cause  the  same  to 
be  paid  to  the  applicant. 

This  section  limits  no  time  within  which  ap- 
plication must  be  made  to  the  Treasury  for  the 
proceeds  of  the  sale.  The  Secretary  of  the 
Treasury  was  not  authorized  to  fix  such  a  limit. 
Whenever  the  owner  of  the  land  or  his  legal 
representatives  should  apply  for  the  money,  it 
was  the  duty  of  the  Secretary  to  draw  his  war- 
rant therefor  without  regard  to  the  period  which 
had  elapsed  since  the  sale.  The  fact  that  six  or 
any  other  number  of  years  had  passed  did  not 
authorize  him  to  refuse  payment.  The  person 
entitled  to  the  money  could  allow  it  to  remain 
in  the  Treasury  for  an  indefinite  period  of  time 
-without  losing  his  right  to  demand  and  receive 
it.  It  follows  that  if  ne  was  not  required  to  de- 
mand it  within  six  years,  he  was  not  required  to 
aue  for  it  within  that  time. 

A  construction  should  be  given  to  these  stat- 
utes which  would  be  consistent  with  good  faith 
on  the  part  of  the  United  States.  It  would  cer- 
tainly not  be  fair  dealing  for  the  Government  to 
aay  to  the  owner  of  lands  sold  for  taxes  that  the 
surplus  proceeds  should  be  held  in  the  Treasury 
for  an  indefinite  period  for  his  use  or  that  of 
his  legal  representatives,  and  then,  upon  suit 
brought  to  recover  such  proceeds,  to  plead  in 
bar  mat  the  demand  therefor  had  not  been  made 
within  six  years. 

The  general  rule  is,  that  when  a  trustee  une- 
quivocally repudiates  the  trust,  and  claims  to 
hold  the  estate  as  his  own  and  not  subject  to 
the  trust,  and  such  repudiation  and  claim  are 
brought  to  the  notice  or  knowledge  of  the  cestui 
que  trust  in  such  manner  that  he  is  called  upon 
to  assert  his  rights,  the  Statute  of  Limitations 
will  begin  to  run  against  him  from  the  time  such 
knowledge  is  brought  home  to  him,  and  not  be- 
fore. Merriam  v.  Hastam,  14  Allen,  622;  Ba- 
ker v.  Whiting,  8  Sumn.,  486;  Kane  v.  Blood- 
jfood,  7  Johns.  Ch.,  90;  Atty-Ocn.  v.  Federal 
Street  Meeting- House,  8  Gray,  1;  Bright  v.  Leg- 
erton,  2  De  Q' P.  &  J.,  606;  Wedderbum  v. 
Wedderburn,  2  Keen,  749. 

In  analogy  to  this  rule,  the  right  of  the  owner 
of  the  land  to  recover  the  money  which  the  Gov- 
ernment held  for  him  as  his  trustee,  did  not  be- 
come a  claim  on  which  suit  could  be  brought, 
and  such  as  was  cognizable  by  the  Court  of 
Claims,  until  demand  therefor  had  been  made 
at  the  Treasury.  Upon  such  demand  the  claim 
first  accrued.  As  the  suit  was  brought  within 
six  years  from  the  date  of  demand,  it  falls  within 
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the  terms  of  the  section  giving  jurisdiction  to 
the  Court  of  Claims,  and  is  not  cut  off  by  the 
lapse  of  time. 

Our  opinion  is,  that  the  appellee  was  entitled, 
under  the  Acts  of  Congress,  to  the  surplus  pro- 
ceeds of  her  land  sola  for  taxes,  and  that  her 
petition  therefor  was  fled  in  the  court  below 
within  six  years  after  the  claim  first  accrued. 
The  judgment  of  the  Court  of  Claims  it,  there- 
fore, affirmed. 

True  copy.  Test : 

James  H .  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Qted-110  U.  8,,  148. 


WILLIAM  C.  CONNER,  JAMES  A.  FLACK 
and  JAMES  P.  CONNER,  Ezra,  of  Wrui- 
iam  C.  Conner,  Deceased,  Sheriff  of  the 
City  and  County  of  New  York,  Plffs.  in  Brr. , 
t. 

WILLIAM  H.  LONG,  Assignee  in  Bankruptcy 
of  Benjamin  H.  Spaulddto. 
(Bee  8.  C,  14  Otto,  288-844.) 

Amignee  in  bankruptcy—right  to  property  at- 
tached, or  it*  proceeds— contortion — liability  of 
sheriff. 

1.  The  title  of  the  assignee  In  bankruptcy  to  the 
property  of  the  bankrupt,  vests  by  relation  to  the 
commencement  of  the  proceedings  in  bankruptcy, 
although  the  property  is  then  attached  on  mesne 
process  as  the  property  of  the  debtor. 

2.  If  property  of  the  debtor,  levied  on  under  an 
attachment,  has  been  sold  prior  to  the  filing  of  the 
petition  in  bankruptcy,  but  thereafter  the  proceeds 
of  the  sale  remain  in  the  hands  of  the  sheriff,  or, 
before  the  assignment,  hare  been  applied  to  the 
payment  of  the  Judgment  in  the  attachment  suit, 
the  rights  of  the  assignee  attach  to  the  money  and 
cannot  follow  the  property  sold. 

3.  In  such  a  case  the  plaintiff  in  the  attachment 
suit,  having  received  the  proceeds  of  the  sale  on  his 
Judgment,  will  be  liable  to  an  action  by  the  as- 
signee for  the  money;  or,  If  it  remains  in  the 
hands  of  the  sheriff,  the  assignee  may  obtain  an 
order  of  the  court  requiring  the  amount  to  be  paid 
directly  to  himself. 

4.  If  the  property  has  been  sold  under  the  attach- 
ment after  the  commencement  of  the  bankruptcy 
proceedings,  no  title  passes  by  the  sale,  and  both 
the  pKintiff  in  the  attachment  and  the  purchaser 
at  the  b^erlfTs  sale  will  be  liable  to  th  assignee  for 
a  conversion  of  h  tap  rope  rty. 

6.  Where  a  sheriff  levied  an  attachment  on  goods 
before  proceedings  in  bankruptcy  had  been  com- 
menced, and  by  order  of  the  court  sold  them  after 
such  proceedings  had  been  commenced  against  the 
defendant  in  the  attachment,  but  without  notice  of 
such  bankrupt  proceedings ;  held,  that  the  sheriff 
is  not  liable  in  an  action  by  the  assignee  in  bank- 
ruptcy appointed  after  such  sale,  for  the  conver- 
sion of  the  goods. 

[No.  76.] 

Argued  Nov.  4. 1881.      Decided  Dec.  6, 1881. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court 

Messrs.  Vanderpoel,  Green  df  Chiming,  for 
plaintiffs  in  error. 

Messrs.  Chamberlain,  Carter  ds  Horn- 
blower,  for  defendant  in  error. 

Mr.  Justice  Matthews)  delivered  the  opin- 
ion of  the  court: 

The  facts  out  of  which  the  controversy  in  this 
case  has  grown  are  undisputed.  They  are  as 
follows: 
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Od  July  20,  1875,  a  warrant  of  attachment 
was  duly  issued  in  an  action  commenced  on 
that  day  by  Alfred  J.  Dickerson  against  Ben- 
jamin H.  Spaulding  in  the  Supreme  Court  of 
the  State  of  New  York,  the  defendant  being  a 
non-resident.  Wm.  C.  Conner,  as  sheriff  of  the 
City  and  County  of  New  York,  to  whom  the 
warrant  of  attachment  was  directed,  levied  it  on 
the  same  day,  on  the  personal  property  in  con- 
troversy in  this  action,  being  a  quantity  of  straw 
goods,  and  the  property,  at  the  time,  of  Spauld- 
ing. 

On  July  27,  1875,  an  order  was  made  in  the 
[220  J  cause  directing  the  sheriff  to  sell  the  property 
levied  upon  by  him,  on  the  ground  that  it  was 
perishable,  under  which  it  was  sold  on  August  1, 
1875,  for  the  sum  of  $1,156.50.  Judgment  was 
entered  in  the  action  on  September  15,  1875,  in 
favor  of  the  plaintiff  for  $2,175.85.  Execution 
was  issued  thereon,  tested  September  15,  and 
received  by  the  sheriff  on  that  day.  He  re- 
turned it  September  20,  1875,  showing  that  the 
amount  made,  being  the  proceeds  of  the  sale 
less  expenses,  had  been  paid  by  the  sheriff  to 
the  attorney  of  the  plaintiff  in  execution. 

Benjamin  H.  Spaulding,  the  defendant  in 
the  attachment, was  a  resident  of  Massachusetts. 
On  July  28,  1875,  a  petition  in  bankruptcy  was 
filed  against  him  by  creditors  in  the  District 
Court  of  the  United  States  for  the  District  of 
Massachusetts,  and  he  was  adjudged  a  bank- 
rupt on  September  4,  1875.  The  deed  of  as- 
signment was  executed  by  the  register  in  bank- 
ruptcy to  William  H.  Long,  the  appointed  as- 
signee, on  September  21,  1875. 

On  January  21, 1876,  Long,  as  assignee,  com- 
menced in  the  Superior  Court  of  the  City  of 
New  York  the  present  action  against  Conner, 
the  sheriff,  to  recover  the  value  of  the  goods, 
on  the  ground  that  the  sale  by  him  was  a  wrong- 
ful conversion  of  property,  the  title  to  and 
right  of  possession  in  which  had,  at  the  time,  by 
the  operation  of  the  Bankrupt  Act,  become 
vested  in  him  as  assignee  of  the  bankrupt, 
Spaulding. 

This  action  was  removed  by  the  plaintiff 
therein  to  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York.  The 
trial  resulted  in  a  verdict  and  judgment  for 
$1,186.48  in  favor  of  the  plaintiff,  to  reverse 
which  this  writ  of  error  is  prosecuted. 

The  answer  of  the  defendant,  Conner,  de- 
nied "That  he  knsw  or  in  any  way  had  any 
notice  or  intimation  of  said  alleged  proceedings 
in  bankruptcy  until  subsequent  to  such  sale 
and  until  after  the  payment  over  b  ,.  this  de- 
fendant of  the  money  so  received  by  him  upon 
such  sale,  as  hereinafter  set  forth." 

Upon  the  trial  the  Judge  instructed  the  jury 
that,  upon  these  admitted  facts,  the  sheriff  was 
guilty  of  a  conversion  of  the  property  in  ques- 
tion on  August  1,  1875,  in  selling  it  under  the 
order  of  the  Supreme  Court  of  New  York;  that 
he  was,  consequently,  liable  to  pay  to  the  plaint- 
iff the  market  value  thereof  on  that  date,  with 
interest;  and  that  the  only  question  submitted 
for  their  determination  was  the  amount  of  dam- 
ages. 

1 230]  The  form  of  this  charge  assumed  the  truth  of 
the  foregoing  allegation  in  the  defendant's  an- 
swer, as  to  the  want  of  notice  in  fact  to  the  sher- 
iff of  the  proceedings  in  bankruptcy. 

The  question  now  to  be  considered  and  de- 
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termined  is,  whether  there  is  error  in  this 
charge. 

The  solution  of  this  question  depends  upon 
the  force  to  be  given  to  the  14th  section  of  the 
Bankrupt  Act  of  1867  [14  Stat,  at  L.,  522],  now 
section  5044  of  the  Revised  Statutes,  which  reads 
as  follows: 

"  As  soon  as  an  assignee  is  appointed  and 
qualified,  the  judge,  or  when  there  is  no  op- 
posing interest,  the  register  shall,  by  an  instru- 
ment under  his  hand,  assign  and  convey  to  the 
assignee  all  the  estate,  real  and  personal,  of  the 
bankrupt,  with  all  his  deeds,  books  and  papers 
relating  thereto,  and  such  assignment  shall  re- 
late back  to  the  commencement  of  the  proceed- 
ings in  bankruptcy,  and  by  operation  of  law 
shall  vest  the  title  to  all  such  property  and  es- 
tate, both  real  and  personal,  in  the  assignee,  al- 
though the  same  is  then  attached  on  mesne  proc- 
ess as  the  property  of  the  debtor,  and  shall 
dissolve  any  such  attachment  made  within  four 
months  next  preceding  the  commencement  of 
the  bankruptcy  proceedings." 

In  the  case  of  Hampton  v.  Route,  22  Wall., 
275  [89  U.  8.,  XXII.,  758],  it  was  declared  by 
Mr.  Justice  Clifford,  delivering  the  opinion  of 
the  court,  that  the  plain  meaning  of  this  section 
of  the  Bankrupt  Act  was,  that,  "  Until  an  as- 
signee is  appointed  and  qualified,  and  the  con- 
veyance or  assignment  is  made  to  him,  the  title 
to  the  property, whatever  it  may  be,  remains  in 
the  bankrupt.  It  is  equally  plain  that  when 
the  assignment  is  made,  it  operates  retrospect- 
ively. The  title  of  the  bankrupt  in  the  inter- 
val is  defeasible,  and  when  the  assignment  is 
made,  is  devested  as  of  the  date  when  the  peti- 
tion was  filed.  All  titles  derived  under  or 
through  him,  originating  subsequent  to  that 
date,  are  overreached  and  defeated,  and  that  by 
force  of  law,  without  regard  to  the  knowledge 
or  motives  of  the  claimant.  Bank  v.  Sherman, 
101 U.  S.  ,408  [XXV.  ,866].  The  statute  declares 
that  the  title  of  the  assignee  shall  thus  vest  by 
relation  to  the  commencement  of  the  proceed- 
ings in  bankruptcy,  although  the  property  is 
then  attached  on  mesne  process  as  the  property 
of  the  debtor. 

It  is  urged  in  argument  on  behalf  of  the  pres-  r  23 1 1 
ent  plaintiff  in  error,  that  the  language  of  the  1 
Act,  in  the  case  of  property  held  by  virtue  of  an 
attachment,  devests  the  title,  only  when  the 
property  is  so  held,  at  the  date  of  the  execution 
and  delivery  of  the  assignment,  and  not  at  the 
time  of  filing  the  petition  in  bankruptcy  ;  and 
that,  consequently,  when,  as  in  the  present  case, 
the  attachment  proceedings  had  resulted  in  a 
disposition  of  the  property,  prior  to  the  actual 
conveyance  to  the  assignee,  the  title  to  them 
would  not  pass  to  him.  To  hold  otherwise,  it 
is  said,  would  be  to  defeat  the  legitimate  oper- 
ation of  an  attachment,  which  had  been  com- 
menced more  than  four  months  prior  to  the  in- 
ception of  the  bankruptcy  proceedings,  in  op- 
position to  the  plain  provisions  of  the  Taw  ;  for 
it  might  well  be  that,  under  such  an  attach- 
ment, property  might  be  held,  undisposed  of,  at 
the  date  of  the  filing  of  the  petition  in  bank- 
ruptcy. But  it  is  equally  true  that  property  so 
held  might  remain  subject  to  the  attach  ment.at 
the  date  of  the  conveyance  to  the  assignee,  and 
the  supposed  difficulty  is  not  removed  bv  the 
proposed  construction  of  the  Act.  It  is  re- 
moved, t      rer,  by  considering  the  whole  sec- 
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tion,  from  -which  it  appears  that  it  is  the  title  to 
property,  subject  to  an  attachment,  only  when 
levied  within  four  months  next  preceding  the 
commencement  of  the  bankruptcy  proceedings, 
which  becomes  vested  in  the  assignee  by  rela- 
tion, the  same  attachment  being  thereby  dis- 
solved, as  of  that  date. 

One  consequence  is,  that  if  property  of  the 
debtor,  levied  on  under  such  an  attachment,has 
been  sold  prior  to  the  filing  of  the  petition  in 
bankruptcy,  but  thereafter  the  proceeds  of  the 
sale  remain  in  the  bands  of  the  sheriff,  or  have 
been  applied  before  the  assignment  to  the  pay- 
ment of  the  judgment  in  the  attachment  suit, 
the  rights  of  the  assignee  attach  to-  the  money 
and  cannot  follow  the  property  sold,  for,  not 
being  subject  to  the  attachment  at  the  com- 
mencement of  the  bankruptcy  proceedings,  the 
title  to  the  attached  property  is  not  thereby  trans- 
ferred to  the  assignee;  but  the  attachment  being 
dissolved  upon  that  event,  the  right  to  the  pro- 
ceeds of  the  sale  passes  under  the  assignment, re- 
leased from  the  claims  of  nil  parties  to  the  attach- 
ment suit,  as  of  the  date  of  the  commencement  of 
the  proceedings  in  bankruptcy.  And  in  such  a 
case  the  plaintiff  in  the  attachment  suit,  having 
received  the  proceeds  of  thesale  on  his  judgment, 
would  be  liable  to  an  action  by  the  assignee  for 
that  sum  of  money  had  and  received  to  nis  use; 
1 232  ].  or,  if  it  remained  In  the  hands  of  the  sheriff,  the 
assignee  might  become  a  party  to  the  action  and 
obtain  an  order  of  the  court  requiring  the 
amount  to  be  paid  directly  to  himself. 

Another  result  is,  that  if  the  property  has  been 
sold  under  the  attachment  after  the  commence- 
ment of  the  bankruptcy  proceedings,  no  title 
passes  by  the  sale,  for  the  property  ceased,  at 
that  time,  to  be  the  property  of  the  bankrupt 
and  became  the  property  of  the  assignee,  a 
stranger  to  the  action  and  not  affected  by  it;  and 
both  the  plaintiff  in  the  attachment  and  the 
purchaser  at  the  sheriff's  sale,  would  be  liable 
to  the  assignee  for  a  conversion  of  his  property  ; 
the  one  for  having  caused  its  sale,  the  other  for 
having  taken  possession  of  it  as  owner. 

Upon  this  point  there  can  scarcely  beany  di- 
versity of  opinion,  for  it  would  be  difficult  to 
give  to  this  feature  of  the  bankrupt  law  any  less 
effect  without  depriving  it  of  all  substantial  op- 
eration, and  defeating  its  obvious  policy.  It 
was,  undoubtedly,  deemed  an  essentia]  element 
in  any  efficient  system,  the  main  purpose  of 
which  was  to  secure  an  equal  participation  in 
the  effects  of  the  bankrupt  to  all  his  creditors, 
not  only  as  against  fraudulent  and  collusive  dis- 
positions by  the  bankrupt  himself,  but  also  as 
against  the  zealous  competition  among  credit- 
ors, in  their  heedless  race  of  diligence,  to  obtain 
priority.  Por  this  reason  every  title  to  property 
sought  to  be  acquired  by  a  seizure  and  sale  un- 
der an  attachment, belonging  to  one  subsequent- 
ly declared  to  be  a  bankrupt,  is  defeated,  if  the 
attachment  is  levied  within  four  months  next 
preceding  the  institution  of  the  bankruptcy  pro- 
ceeding; and  the  crcditor,at  whose  instance  and 
for  whose  benefit  the  sale  has  been  made,  and 
the  purchaser  who  has  acquired  possession  of 
the  property,  asserting  a  claim  of  ownership, 
are  each  liable  for  a  tortious  conversion  of  the 
property  of  the  ai  sign**?. 

In  Duffidd  v.  Uorton,  73  N.  Y.,  218,  it  was 
decided  that  a  debtor  of  the  bankrupt,  whose 
obligation  bad  been  subjected  to  an  attachment, 
See  14  Otto. 


levied  within  four  months  next  preceding  the 
bankruptcy  proceedings,  was  liable  to  the  as-  [233] 
signee.notwithstanding  previous  payment, with- 
out actual  knowledge  of  the  bankruptcy,  to  the 
sheriff,  upon  a  judgment  rendered  against  the 
bankrupt  in  the  attachment  proceedings.  In 
that  case  the  court  say  :  "The  payment  by  the 
defendants  to  the  sheriff  of  the  debt  due  Yerkes 
was  without  authority  and  did  not  discharge 
the  obligation  either  to  Yerkes  or  the  plaintiffs. 
The  lien  of  the  sheriff  was  discharged  and  the 
payment  was  voluntary.  There  was  no  process 
against  the  defendants  or  their  property,  neither 
was  there  any  judgment  or  order  of  any  court, 
in  obedience  to  which  the  money  was  paid.  The 
judgment  and  execution  was  a  general  judg- 
ment and  execution  against  Yerkes,  and  not  a 
judgment  specifically  subjecting  the  debt  to  the 
payment  of  the  judgment  and  requiring  the  de- 
fendants to  pay  it  or  the  sheriff  to  collect  and 
apply  it." 

in  the  course  of  the  some  decision,  the  New 
York  Court  of  Appeals  intimates  an  opinion 
that  "The  sheriff  could  net  probably  be  sued,  be- 
ing an  officer  of  the  court  and  receiving  the 
money  as  such;"  and  cites  in  support  of  it  the 
cases  of  Johnson  v.  Bishop,  1  Woolw.,  824,  and 
Bradley  v.  Frost,  3  Dillon,  467. 

The  former  of  these  cases  (John*on  v.  Bishop, 
supra)  was  an  action  of  detinue,  brought  by  the 
assignee  of  Loeb,  a  bankrupt,  to  recover  posses- 
sion of  goods  attached  as  the  property  of  Loeb 
&  Co.,  of  which  he  was  the  sole  member,  and 
held  by  the  sheriff.  The  attachment  suit  had 
been  brought  in  a  state  court  of  Iowa,  and  the 
action  of  the  assignee,  in  the  District  Court  of 
the  United  States  for  that  district.  The  district 
court  had  dismissed  the  cause  for  want  of  juris- 
diction, and  the  assignee  prosecuted  a  writ  of 
error  to  the  circuit  court.  It  was  admitted  in 
the  opinion  of  that  court,  delivered  by  Mr.  Jus- 
tice Miller,  that,  on  the  facts  alleged,  the  title  to 
the  goods  vested  in  the  assignee  as  soon  as  the 
assignment  to  him  was  executed,  and  with  that 
title  he  acquired  a  right  of  immediate  possession; 
but  it  was  held  that  he  must  apply  to  the  state 
court  in  the  attachment  suit  for  a  recognition 
and  enforcement  of  his  rights, or  waiting  till  the 
sheriff  had  parted  with  the  possession, prosecute 
a  party  who  could  not  shelter  himself  behind 
the  jurisdiction  of  a  court  of  law,  and  that  he 
could  not  maintain  an  action  against  the  sheriff 
for  the  recovery  of  the  possession  of  the  prop- 
erty, and  damages  for  its  detention.  "The  (234| 
property,"  it  was  said,  "  is  held  by  the  sheriff 
under  writs  rightfully  issued,  and  his  possession 
is  the  possession  of  the  court  by  the  command 
of  whose  writ  he  seizes  it.  And  so  long  as  the 
proceedings  in  virtue  of  which  it  was  taken  are 
pending,  that  possession  will  not  be  interfered 
with  by  any  other  court." 

In  answer  to  the  argument  that  the  bankruptcy 
proceedings  operated  to  discharge  the  attach- 
ment at  once,  without  any  order  Tn  that  behalf, 
so  that  the  sheriff  was  left  without  any  author- 
ity to  hold  the  property,  the  opinion  proceeds 
as  follows,  p.  828: 

"It  may  be  true  that  the  attachments  have 
ceased  to  have  any  binding  force.  But  whether 
they  have  or  not,  is  the  question;  and  this  ques- 
tion depends,  not  only  upon  a  proposition  of 
law  here  urged  upon  us,  but  also  upon  two  ques- 
tions of  fact ;  that  is,  whether  Loeb  has  been 
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adjudicated  a  bankrupt,  and  whether  he  was 
the  only  member  of  the  firm  of  Loeb  &  Co.  Of 
the  principle  of  law  the  state  court  is  bound  to 
take  judicial  notice,  but  of  the  two  facts  stated 
it  is  not  bound  to  take  such  notice.  No  court 
is  bound  to  take  judicial  notice  of  the  proceed- 
ings of  another  court  If  material  to  a  contro- 
versy before  it,  it  must  be  informed  thereof  by 
the  pleadings,  and  if  the  allegations  are  denied, 
they  must  be  proven  by  the  record.  The  state 
court  can  have  no  knowledge  or  even  notice  of 
the  proceedings  in  the  Federal  Court,  by  which 
its  right  to  possess  and  adjudicate  the  property 
in  question  is  affected.  It  should  be  informed, 
in  a  proper  way,  of  those  proceedings,  before 
its  possession  is  interfered  with  or  assailed." 
And  in  support  of  this  conclusion  reliance  was 
had  upon  the  cases  of  Hagan  v.  Lucas,  10  Pet., 
400;  PuUiam  v.  Osborne,  17  How.,  471  [58  U. 
8.,  XV.,  16*  „  Taylor  v.  Carry  I,  20  How.,  688 

SI  U.  8.,  XV.,  1028]  ;  Freeman  v.  Howe,  24 
ow..  450  [65  U.  8.,  XVI.,  749] ;  Ex parte 
Dorr,  8  How. ,  103 ;  and  Buck  v.  Cotbat/i,  8  Wall. , 
334  [70  U.  8.,  XVIII.,  257]. 

The  principle  of  this  decision  was  expressed 
in  the  opinion  of  the  court  in  the  case  of  Doe  v. 
Childress,  21  Wall.,  642  [88  U.  8.,  XXII., 549], 
in  which  Mr.  Justice  Hunt  said:  "  Where  the 
power  of  a  state  court  to  proceed  in  a  suit  is 
subject  to  be  impeached,  it  cannot  be  done  ex- 
cept upon  an  intervention  by  the  assignee,  who 
shall  state  the  facts  and  make  the  proof  neces- 
T23S1  8ary  to  terminate  SUCD  jurisdiction;"  and  add- 
l  j  .  ..'pkia  nile  gains, whether  tho  four  months' 
principle  is  applicable,  or  whether  it  is  not  ap- 
plicable." 

The  case  of  Johnson  v.  Bishop,  supra,  how- 
ever, does  not  decide  the  question  now  before 
us,  whether  after  the  state  court  has  exhaust- 
ed its  jurisdiction  over  the  attached  property, 
the  sheriff,  as  well  as  the  plaintiff  ana  the  pur- 
chaser, may  not  be  proceeded  against  for  a 
conversation  of  the  property  at  the  suit  of  the 
assignee,  who  at  the  time  of  the  sale  had  become 
in  law  its  owner. 

Bradley  v.  Frost  [supra],  was  such  an  action, 
not  distinguishable  in  its  circumstances  from 
the  present;  and  in  that  the  Circuit  Judge,  up- 
on the  principle  decided  in  Johnson  v.  Bishop, 
held  that  the  sheriff  was  not  liable,but  not  with- 
out expressing  doubt  of  the  correctness  of  his 
decision.  The  ground  of  his  judgment  was, 
that  the  property  levied  on,  under  the  attach- 
ment, was  at  the  time  the  acknowledged  prop- 
erty of  the  debtor,  and  thereby  came  into  the 
lawful  possession  of  the  court,  held  by  the  sher- 
iff as  its  officer,  and  was  sold  by  the  latter  in 
obedience  to  a  command  directing  him  to  sell, 
not  generally,  as  in  case  of  an  ordinary  execu- 
tion upon  a  personal  judgment,  the  property  of 
the  judgment  debtor,  but  specifically,  the  very 
property  in  the  custody  of  the  court,  and  upon 
which  it  acted  in  rem. 

The  case  is  thus  brought  within  the  terms  of 
the  first  of  the  two  classes  of  legal  process  de- 
scribed in  Buck  v.  OoOath  [supra]—"  those  in 
which  the  process  or  order  of  the  court  de- 
scribes the  property  to  be  seized,  and  which  con- 
tain a  direct  command  to  the  officer  to  take  pos- 
session of  that  particular  property" — the  sale 
being  substituted  for  the  seizure — m  respect  to 
which,  it  is  said,  "  he  hat  no  discretion  to  use, 
no  judgment  to  exercise,  no  duty  to  perform 
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but  to  seize  the  property  described;''  and  from 
which,  it  is  added,  it  follows,  "  as  a  rule  of 
universal  application,  that  if  the  court  issuing 
the  process  had  jurisdiction  in  the  case  before 
it  to  issue  that  process,  and  it  was  a  valid  proc- 
ess when  placed  in  the  officer's  hands,  and  that, 
in  the  execution  of  such  process,  he  kept  him- 
self strictly  within  the  mandatory  clause  of  the 
process,  then  such  writ  or  process  is  a  complete 
protection  to  him,  not  only  in  the  court  which 
issued  it,  but  in  all  other  courts." 

On  the  other  hand,  in  the  case  of  those  writs  [236] 
"  in  which  the  officer  is  directed  to  levy  the 
process  upon  property  of  one  of  the  parties  to 
the  litigation,  sufficient  to  satisfy  the  demand 
against  him,  without  describing  any  speciiic 
property  to  be  thus  taken,"  it  is  declared,  in  the- 
same  opinion  (p. 844), that '  'The  officer  has  a  verj 
large  and  important  field  for  the  exercise  of  his. 
judgment  ana  discretion:  first,  in  ascertaining 
that  the  property  on  which  he  proposes  to  levy 
is  the  property  of  the  person  against  whom  the 
writ  is  directed;  secondly,  that  it  is  property 
which  by  law  is  subject  to  be  taken  under  the 
writ;  and  thirdly,  as  to  the  quantity  of  such 
property  necessary  to  be  seized  in  the  case  in 
hand.  In  all  these  particulars  he  is  bound  to 
exercise  his  own  judgment,  and  is  legally  re 
sponsible  to  any  person  for  the  consequences  of 
any  error  or  mistake  in  its  exercise  to  his  preju- 
dice. He  is  so  liable  to  plaintiff,  to  defendant 
or  to  any  third  person  whom  his  erroneous  ac- 
tion in  the  premises  may  injure."  And  "  The 
court  can  afford  him  no  protection  against  the 
parties  so  injured;  for  the  court  is  in  nowise  re- 
sponsible for  the  manner  in  which  he  exercises 
that  discretion  which  the  law  reposes  in  him, 
and  in  no  one  else." 

It  is  manifest  that  the  act  of  the  sheriff,  for 
which  he  is  sought  to  be  charged  in  the  present 
action,  is  not  within  the  rule  established  as  to 
the  latter  class  of  cases;  for  he  neither  had  nor 
exercised  any  discretion  in  making  the  sale,  and 
doing  only  what  he  was  specifically  and  in 
terms  commanded  to  do  by  the  order  of  the 
court,  the  court  is  responsible  for  his  obedience. 

It  is  argued,  however,  that  the  proceedings 
in  bankruptcy,  prior  to  the  sale,  had  the  effect 
of  ousting  the  jurisdiction  of  the  State  Court 
in  the  attachment  suit,  so  that  thereafter  its  or- 
der to  sell  was  a  nullity,  incapable  in  law  of  any 
effect  and,  therefore,  incompetent  to  protect  the 
officer  against  the  consequences  of  executing  it. 
But  if  the  jurisdiction  of  the  court  became  vacat- 
ed, in  the  sense  that  after  the  assignment  in 
bankruptcy  its  action  was  void,  in  respect  of  all 
persons,  and  for  all  purposes,  then,  it  also  fol- 
lows, that  it  thereby  lost  the  legal  custody  of 
the  attached  property,  and  the  sheriff  held  it 
afterwards,  not  officially,  but  merely  as  a  pri- 
vate person;  and  he  could  not,  consequently, 
defend  against  an  action  of  replevin,  brought  by  [ 237 ] 
the  assignee  to  recover  possession  of  the  specific 
property.  This  conclusion,  upon  the  principles 
and  authorities  already  referred  to,  we  have  al- 
ready excluded,  but  the  same  reasoning  would 
support  the  defense  of  the  officer,  in  an  action 
for  a  conversion  of  the  property,  sold  in  obe- 
dience to  the  order  of  the  court  and,  therefore, 
not  by  him,  but  by  the  court  itself.  Otherwise, 
the  judge  who  made  the  order  would  be  equal- 
ly liable  for  the  tort,  with  the  sheriff  who  ex- 
ecuted it. 
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It  is  true,  ordinarily,  and  in  the  case  of  pri- 
vate persons,  acting  voluntarily,  that  in  case  of 
a  conversion  of  the  goods  of  another,  in  which 
both  principal  and  agent  are  concerned,  both 
are  severally  liable,  and  the  servant  cannot  jus- 
tify under  orders  from  a  master;  for,  as  was 
said  by  Lord  Ellenbo rough  in  Stephens  v.  El  wall, 
4  Mau.  &  8., 259,  "A  person  is  guilty  of  a  con- 
version who  intermeddles  with  my  property, 
and  disposes  of  it;  and  it  is  no  answer  that  he 
acted  under  authority  from  another,  who  had 
himself  no  authority  to  dispose  of  it." 

But  this  rule  has  its  limitations,  and  does  not 
apply  even  in  cases  of  private  persons,  exercis- 
ing a  public  employment,  when  the  act  com- 
plained of  is  in  the  discharge  of  a  duty  to  the 
public  incident  thereto:  as  in  Oreenwayv.  Full- 
er. 1  Car.  &  P.,  190, where  the  defense  was  that 
the  defendant,  who  was  a  common  carrier,  had 
merely  shipped  the  goods  in  the  ordinary  course 
of  business,  Abbott,  C.  J.,  said:  "  The  distinc- 
tion between  this  case  and  that  of  a  servant  is, 
that  here  there  is  a  public  employment;  and  as 
to  a  carrier,  if,  while  he  has  the  goods,  there  be 
a  demand  and  a  refusal,  trover  will  lie;  but 
while  he  is  the  mere  conduit  pipe  in  the  course 
of  trade,  I  think  he  is  not  liable." 

And  such  undoubtedly  is  the  law.  The  reason 
and  policy  of  it  apply  with  even  greater  force 
to  a  person  acting  in  an  official  capacity,  such 
as  a  sheriff,  where  the  act,  for  the  consequences 
of  which  it  is  sought  to  make  him  liable,  is  the 
direct  and  express  command  of  a  court,  whose 
precepts  he  is  under  the  highest  obligation  to 
obey  without  question  and  without  hesitation, 
i  918  1  he  rule  of  duty  and  of  liability  is  thus  stated 
1  1  with  admirable  force  by  Hosmer,  Ch.  J. ,  in  Wat- 
ton  v.  Watsonfi  Conn.,  146:  *'  Obedience  to  all 
©reccpts  committed  to  him  to  be  served,  is  the 
first,  second  and  third  part  of  his  duty;  and 
hence,  if  they  issue  from  competent  authority, 
and  with  legal  regularity,  and  so  appear  on 
their  face,  he  is  justified  for  every  action  of  his, 
within  the  scope  of  their  command."  The  ac- 
tion in  that  case  was  replevin,  and  the  follow- 
ing extract  from  the  same  opinion  is  pertinent 
to  the  present  inquiry.  The  learned  Judge  said: 
"  It  was  said  in  the  argument  of  this  case,  that 
no  difference  exists,  as  to  the  proceedings  of  an 
officer,  if  the  plaintiff  has  no  property  in  the 
goods  to  be  replevied,  between  the  taking  of 
property  on  a  replevin  and  the  taking  of  the 
goods  of  A,  upon  a  process  commanding  him 
to  take  the  goods  of  B;  that  is,  the  caption  in 
both  cases  is  equally  a  trespass.  No  remark  can 
be  more  unfounded,  for  the  difference  is  im- 
mense and  distinctly  marked.  In  the  case  of 
the  replevin,  the  officer  does  what  by  legal  au- 
thority he  is  commanded  to  do;  and  in  the  oth- 
er case,  he  does  what  he  was  commanded  not 
to  do.  In  replevin,  the  property  is  identified 
and  described,  and  the  command  is,  take  thit 
specific  property.  In  the  case  of  a  process  com- 
manding the  taking  of  the  goods  of  A  without 
any  identification  or  description,  the  command 
is,  take  the  good*  of  A,  if  any  such  there  be,  but 
not  the  goods  of  any  other  person.  From  the  nat- 
ure of  the  case  last  put,  the  officer  must  act  on 
his  own  inquiry,  and  is  bound  to  all  the  respon- 
sibility of  his  action." 

So,  in  Bavaeool  v.Boughton,  5  Wend.,170,  the 
rule  was,  as  we  think.correctly  stated  by  Marcy , 
that  if  the  subject-matter  of  a  suit  is  within 
See  14  Otto. 


the  jurisdiction  of  a  court,  but  there  is  a  want 
of  jurisdiction  arising  from  some  other  cause, 
for  example,  as  to  the  person  or  place,  the  ofti 
cer  who  executes  process  issued  on  such  suit  is 
no  trespasser,  unless  the  want  of  jurisdiction 
appears  by  such  process. 

The  same  rule  was  sustained  by  Nelson,  Ch. 
J.,  in  Webber  v.  Gay,  24  Wend.,  485.  In  Wil- 
marthv.  Burt,  7  Met.,  259,  Ch.  J.  Shaw  said: 
"As  a  general  rule,  the  officer  is  bound  only  to 
see  that  the  process,  which  he  is  called  upon  to 
execute,  is  in  due  and  regular  form,  and  issues 
from  a  court  having  jurisdiction  of  the  sub- 
ject. In  such  case  he  is  justified  in  obeying  his  f  239] 
precept,  and  it  is  highly  necessary  to  the  due, 
prompt  and  energetic  execution  of  the  com- 
mands of  the  law  that  he  should  be  so." 

To  the  same  effect  are  TwitcheU  v.  Shaw.10 
Cush.,  46,  and  Clarke  v.  May,  2  Gray,  410.  The 
same  principle  was  applied  to  the  proceedings 
of  a  court-martial,  by  this  court,  in  Dynes  v. 
Mooter,  20  How.,  65  [61 U.  S.,  XV.,  8881. 

In  the  present  case,  it  is  admitted  that  the 
State  Court  had  full  and  perfect  jurisdiction,  in 
all  respects,  until  it  was  terminated  by  the  pro- 
ceedings in  bankruptcy.  But  the  fact  that  put 
an  end  to  its  jurisdiction  did  not  appear  by  its 
own  record  and,  consequently,  was  one  of  which 
the  sheriff  could  not,  by  legal  possibility,  have 
official  notice;  and  without  that,  he  was  bound 
to  obey  the  order  of  that  court,  to  whom  he  was 
responsible,  directing  the  sale  of  the  property, 
which,  so  far  as  he  was  concern  ed,  at  the  time 
it  was  made,  was  an  exercise  of  jurisdiction  as 
legitimate  as  the  issuing  of  the  original  attach- 
ment under  which  the  property  had  been  law- 
fully taken  and  held,  indeed,  the  general  rule 
is,  that  where  an  attachment  has  been  dissolved, 
no  action  can  be  maintained  against  the  sheriff 
for  a  return  of  the  property,  until  he  have  no- 
tice by  the  record  of  the  fact;  or  if  it  has  taken 
place,  by  the  act  of  the  parties,  dehors  the  rec- 
ord, then  hot  until  notice  of  the  extrinsic  facts, 
which  have  satisfied  it,  has  been  brought  home 
to  him.  Drake,  Attachments,  sec  426;  Liv- 
ingston v.  Smith,  5  Pet.,  96. 

These  considerations,  leading  to  the  exonera- 
tion of  the  sheriff  from  the  responsibility  sought 
to  be  imposed  upon  him  in  such  cases,  derive 
additional  force  from  the  circumstance  that  the 
transaction  which  is  supposed  to  entail  liability 
upon  him  not  only  operates  retrospectively,  but 
occurred  in  a  different  jurisdiction,  to  which  he 
was  not  responsible.  The  proceedings  in  bank- 
ruptcy were  had  in  a  court  of  the  United  States 
sitting  in  the  District  of  Massachusetts.  The 
defendant  below  was  sheriff  of  a  court  of  the 
State  of  New  York.  It  is  entirely  true  that  the 
Act  of  Congress  prescribing  a  uniform  rule  as 
to  bankruptcies,  passed  in  pursuance  of  an  ex- 

Eress  grant  of  power  in  the  Constitution  of  the 
fnitea  States,  is  the  paramount  law  through- 
out the  territorial  jurisdiction  of  the  National  [2401 
Government.  It  is  as  truly  the  law  of  each  1  1 
State,  as  it  is,  and  because  it  is,  a  law  of  the 
United  States.  The  assignment  in  bankruptcy 
made  in  one  district,  so  far  as  its  operation  is 
matter  of  law,  operates  with  the  same  effect  in 
all  districts.  And  it  operates  upon  the  title  to 
the  property  of  the  bankrupt  wherever  it  is  sit- 
uate, so  as  to  preserve  it,  according  to  the  pro- 
visions of  the  Act,  for  distribution  under  it, 
and  so  that  the  title  shall  pass,  as  it  requires, 
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without  regard  to  any  dealing  with  it,  which 
it  forbids.  Whatever  hardship,  if  any,  may  fol- 
low to  private  persons  who  sell  or  buy  it,  and 
attempt  to  divert  it  to  their  own  use,  fails  upon 
them,  as  in  other  cases,  where  titles  fail,  even 
in  the  hands  of  innocent,  because  ignorant, 
purchasers.  But  they  are  volunteers,  seeking 
only  their  private  interests,  and  take  the  chances 
of  all  the  consequences  of  their  conduct.  The 
maxim  to  which  they  are  subject  is,  "  caveat 
emptor."  It  is  not  so  with  the  sheriff,  who,  as  a 
public  officer  of  the  court,  obeys  its  precepts, 
regular  on  their  face,  without  notice  of  any 
want  or  failure  of  jurisdiction;  who  is  not  at 
liberty  to  exercise  any  discretion,  and  has  no 
choice  but  to  obey.  The  language  of  Mr.  Jus- 
tice Miller  in  delivering  the  opinion  of  this  court 
in  Eysterv.  Gaff,  91  U.  8.,  524  [XXIII.,  405], 
though  spoken  in  reference  to  a  different  state 
of  facts,  is  applicable  to  the  present  case.  "  It 
is  a  mistake,"  he  said,  "  to  suppose  that  the 
bankrupt  law  avoids  of  its  own  force  all  judi- 
■dicial  proceedings  in  the  state  or  other  courts 
the  instant  one  of  the  parties  is  adjudged  a  bank- 
rupt. There  is  nothing  in  the  Act  which  sanc- 
tions such  a  proposition.  The  court,  in  the  case 
before  us,  had  acquired  jurisdiction  of  the  par- 
ties and  of  the  subject-matter  of  the  suit.  *  *  * 
It  could  not  take  judicial  notice  of  the  proceed- 
ings in  bankruptcy  in  another  court,  however 
seriously  they  might  have  affected  the  rights  of 
the  parties  to  the  suit  already  pending." 

There  is  no  language  in  the  Bankrupt  Act 
that,  either  expressly  or  by  any  necessary  im- 
plication, requires  us  to  hold  the  officer  liable 
in  such  circumstances;  nor  is  its  policy  defeated 
or  thwarted  by  refusing  to  do  so.  The  opposite 
conclusion  is  based  upon  an  inference  from  the 
doctrines  relating  to  the  conversion  of  personal 
property,  and,  in  our  opinion,  is  the  result  of  a 
misapplication  of  the  principle  invoked. 

The  court  below  took  a  different  view  of  the 
law,  following  a  prior  decision  in  the  same  cir- 
cuit in  Miller  v.  O'Brien,  9  Blatchf.,  270,  in 
which  the  Circuit  Judge,  Woodruff,  said:  "  It 
accords  with  our  sense  of  justice  to  say  that  they 
(sheriffs)  ought  not  to  be  held  liable  for  their 
acts  in  the  execution  of  process,  done  in  good 
faith,  without  actual  notice  of  any  proceedings 
in  bankruptcy  against  the  debtor,"  but,  never- 
theless, felt  constrained  to  adopt  "the  reasoning 
and  the  principles  upon  which  the  question  was 
settled  in  England  under  the  bankrupt  law  of 
that  country,  referring  to  Balme  v.  Sutton,  9 
Bing.,  471,  and  Garland  v.  Car  tide,  4  CI.  &  ¥., 
098. 

And  these  cases  have  been  pressed  upon  us  in 
this  argument  as  authorities  entitled  to  be  fol- 
lowed. They  are  entitled,  certainly,  to  very  re- 
spectful examination. 

The  principal  case  in  England  is  that  of 
Cooper  v.  Chitty,  1  Burr.,  20,  decided  by  Lord 
Mansfield  in  1756.  It  arose,  as  did  all  the  sub- 
sequent cases,  under  the  Bankrupt  Act  of  18 
Eliz.,  ch.  7,  which,  after  authorizing  the  ap- 
pointment of  commissioners  for  managing  and 
disposing  of  the  bankrupt's  estate,  enacted  that 
every  direction,  order,  bargain,  sale  and  other 
thing  done  by  the  persons  so  authorized,  shall 
be  good  and  effectual  in  the  law  against  the  said 
offender  or  offenders,  debtor  or  debtors,  etc., 
■and  against  all  oilier  person  or  persons  claiming 
by,  from  or  under  such  offender  or  offenders, 
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debtor  or  debtors,  by  any  act  or  acts  had,  made  or 
done  after  any  such  persons  shall  become  bank- 
rupt. The  action  was  trover  against  the  sheriffs 
of  London  by  the  assignees  of  a  bankrupt,  to 
recover  the  value  of  goods  levied  on  and  sold 
under  an  execution  upon  a  judgment  recovered 
against  the  bankrupt,  the  goods  having  been 
seized  after  an  act  of  bankruptcy  and  sold  after 
the  assignment  was  executed.  The  officers  were 
adjudged  liable  for  a  conversion.  It  appears 
from  the  report  of  the  arguments  and  judgment 
that  in  no  prior  case  had  the  sheriff  been  held 
liable  in  such  circumstances,  and  several  were 
cited  to  the  contrary.  These  Lord  Mansfield 
either  distinguished  from  the  case  before  him 
or  overruled  as  without  authority;  and,  in  an- 
swer to  the  argument  of  hardship  to  the  offi- 
cers, laid  stress  upon  the  fact  that  in  the  case 
before  him  the  sheriffs  knew  of  the  bankruptcy 
before  they  sold  the  goods. 

Lord  Mansfield's  decision  in  Cooper  v.  Chitty,  (242] 
supra,  controlled  the  course  of  judicial  opinion 
upon  the  question  until  the  case  of  Balme  v.  Hut- 
ton,  2  Cromp.  &  J.,  19, was  decided  in  the  Court 
of  Exchequer  in  1881.  In  the  course  of  his 
opinion  in  that  case,  Lord  Lyndhurst  said :  "The 
sheriff  does  not  act  of  his  own  accord  or  for  his 
own  benefit;  he  acts  as  a  ministerial  officer  in 
execution  of  the  command  he  receives  from  a 
court  of  justice  in  the  King's  name;  and  if  what 
he  does  is,  at  the  time  he  does  it,  in  strict  obe- 
dience to  that  command;  if  it  be  what  the  court 
itself,  if  it  could  itself  have  acted,  would  have 
done;  and  if  it  be  at  that  time  justifiable  by  the 
writ  under  which  he  acts,  it  is  a  strong  measure 
to  say  that  subsequent  events  shall  make  that  a 
wrongful  act  in  the  sheriff  which,  at  the  time 
he  did  it,  was  rightful,  and  shall  make  him  an- 
swerable as  a  wrong-doer  for  what,  at  the  time 
he  did  it.it  was  his  duty  to  do. "  He  also  showed, 
by  an  elaborate  review  of  the  earlier  authorities, 
that  in  such  a  case  the  sheriff  had  been  uni- 
formly protected  by  his  process,  and  concluded 
that  Cooper  v.  Chitty  decided  only  that  a  sale  by 
the  sheriff,  with  notice  of  the  bankruptcy,  was  a 
wrongful  conversion  by  the  sheriff,  and  a  suffi- 
cient foundation  for  an  action  of  trover;  but  that 
it  left  the  case  of  the  sheriff,  upon  a  sale  with- 
out notice,  as  much  protected  as  before.  He 
then  proceeded  to  show  that  the  subsequent  de- 
cisions had  overlooked  the  distinction  on  which 
Cooper  v.  Chitty  was  founded,  and  were  a  de- 
parture from  the  true  rule  as  established  by  the 
earlier  authorities,  and  gave  judgment  for  the 
defendant.  But  this  judgment  was  reversed  in 
1888  by  the  Court  of  Exchequer  Chamber. 
Balme  v.  Button,  1  Cromp.  &  M.,  281. 

The  question  came  finally  before  the  House 
of  Lords  in  the  year  1887,  in  the  case  of  Gar- 
land v.  Carlisle  [supra],  where  it  was  settled  by 
a  decision  against  the  sheriff,  who,  before  the 
passing  of  the  6  Geo.  IV.,  ch.  16,  having  no  no- 
tice ofa  previous  act  of  bankruptcy  committed 
by  a  trader,  seized  his  goods  under  a  fi.  fa.,  but 
withdrew  upon  an  arrangement  entered  into  be- 
tween the  execution  creditor  and  the  trader,  re- 
ceiving his  poundage  in  the  ordinary  manner. 
A  commission  was  afterwards  issued  on  this  act 
of  bankruptcy,  and  it  was  held  that  the  assign- 
ees might  maintain  trover  against  the  sheriff  for  12431 
the  goods  seized,  the  receipt  of  poundage  being 
considered  evidence  of  a  conversion  by  the  sher- 
iff.  The  Judges  were  called  upon  for  their 
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opinions,  and  the  ma  tori  ty,  who  gave  opinions 
against  the  sheriff,  relied  largely  upon  the  lan- 
guage of  the  Stat.  18  Eliz.,  ch.  7,  and  upon  the 
settled  course  of  decision,  which  it  was  thought 
to  be  inexpedient  to  reverse. 

Mr.  Justice  Vaughan,  one  of  the  minority 
Judges,  in  stating  the  ground  of  his  opinion, 
said  (p.  771):  "Being,  therefore,  of  opinion  that 
there  is  no  legislative  enactment  by  which  the 
sheriff  is  rendered  expressly  liable, but  assuming 
for  the  sake  of  argument  that  the  general  terms 
in  which  the  clauses  to  which  I  have  referred 
are  expressed,  may  be  thought  so  large  as  to  be 
of  universal  application  and,  consequently,  to 
■comprehend  the  sheriff,  I  think,  for  the  reasons 
I  have  stated,  that  the  law  would  imply  an  ex- 
ception  in  his  favor,  arising  out  of  his  official 
character  and  duty,  being  an  officer  of  justice, 
compelled  by  stern  necessity  to  execute  the 
King's  writ,  Necessitas  quidquid  coegit  defendit. " 

The  final  judgment  was  given  against  the 
sheriff.  Great  stress  was  put  upon  the  long  es- 
tablished series  of  decisions  to  that  effect.  Lord 
Brougham,  although  concurring,  said:  "I  may 
say,  however,  that  I  agree  particularly  with 
one  of  the  learned  Judges,  Mr.  Justice  Coltman, 
in  his  expression  of  opinion,  that  had  the  case 
been  an  entirely  new  case,  and  now  to  be  de- 
cided for  the  first  time,  I  might  have  come  to  a 
different  conclusion  upon  it;  but  that  as  it  is,  a 
whole  current  of  decisions  unbroken  for  so 
many  years,  from  1766  to  1881,  has  disposed  of 
the  question,  and  we  are  not  now  left  at  liberty 
to  form  an  opinion  upon  it.  I  do  not,  however, 
think  that  Cooper  v.  Chitty  absolutely  decided 
this  question,  though  it  certainly  decided  the 
principle.  The  more  that  case  is  examined,  the 
less,  as  it  appears  to  me,  will  it  be  found  to  have 
decided  the  question,  if,  indeed,  it  does  not 
rather  operate  as  an  argument  against  the  side 
for  which  it  is  now  quoted."  Lord  Denman 
dissented. 

The  question  is  now  a  new  one  in  this  court, 
and  we  are  not  fettered  by  an  inveterate  course 
of  decisions  upon  it.  We  are  at  liberty,  in  view 
of  all  appropriate  considerations,  to  decide  it 
upon  reason  and  not  by  precedent.  And  we 
are  satisfied,  upon  grounds  already  stated,  that 
in  doing  so  we  shall  reach  conclusions  entirely 
satisfactory,  and  supported,  as  we  believe,  by 
recognized;  principles  of  law.  It  is  a  sufficient 
reason,  in  our  judgment,  for  not  following  the 
English  decisions,  mat  in  1839,  shortly  after  the 
House  of  Lords  had  declared  its  inability  to  dis- 
regard the  course  of  previous  decision,  Parlia- 
ment, recognizing  the  injustice  and  inexpedi- 
ency of  the  rule  thus  finally  established  judi- 
cially, interposed  by  the  Act  of  2d  and  8d  Vic, 
ch.  28,and  by  several  successive  Acts, which  had 
the  effect  to  protect  the  sheriff  in  the  perform- 
ance of  his  official  duty  against  such  actions  as 
the  present.  Indeed,  some  relief  had  been  in- 
troduced by  the  Bankrupt  Act  of  6  Geo.  IV. , 
ch.  16,  passed  in  1825.  Edwards  v.  Scartbrook, 
8  B.  A  8.,  280;  Slater  v.  Finder,  L.  R.,6  Ezch. , 
234.  This  legislation  we  regard  as  evidence  of 
the  highest  character,  that  the  rule  in  question 
ought  never  to  have  been  judicially  established. 
Its  effect  was  not  so  much  to  change  as  to  re- 
store the  law.  It  was,  in  fact,  a  legislative  re- 
versal of  the  judgment  of  the  House  of  Lords. 
It  cannot  be  assumed  that  Congress  intended, 
in  the  Bankrupt  Act  of  1867,  to  restore  A  rule 

See  14  Otto.  D.  8.,  Book  26. 


of  liability  which  had  become  obsolete  in  En- 
gland nearly  thirty  years  before. 

In  our  opinion,  the  judgment  below  should  hate 
been  for  Vic  plaintiff  in  error;  and  it  it,  there- 
fort,  reversed. 

The  cause  is  remanded,  with  instructions  to 
grant  a  new  trial. 
True  copy.  Teat: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Cited-lU  U.  8.,  180. 


HENRY  N.  WALKER  kt  al.,  Appts. 
v. 

DANIEL  W.  POWERS  AND  OSCAR 
CRAIG,  Exrs.  of  John  Craig,  Deceased, 
DANIEL  W.  POWERS,  Personally,  and 
HELEN  MARIA  POWERS,  Sole  Devisee, 
etc.,  of  Jonrr  Craig,  Impleaded  with  Henry 
Tkn  Etck. 

(See  8.  C,  14  Otto,  24&-S62.) 

Juagment  satisfied  by  sale  on  execution — assignee 
as  party — multifariousness. 

1.  A  judgment  la  satisfied  by  a  sale  of  lands  on  ex- 
ecution issued  thereon,  the  bid  being  sufficient  to 
cover  the  amount  of  the  Judgment  and  costs,  and  a 
deed  executed  thereon. 

2.  The  Circuit  Court  has  no  Jurisdiction  of  an  ac- 
tion founded  on  a  judgment  brought  by  an  assignee 
thereof,  unless  the  assignor  might  have  prosecuted 
a  suit  thereon  in  the  same  court  if  no  assignment 
had  been  made,  the  judgment  having  been  recov- 
ered on  a  contract. 

8.  A  bill  is  liable  to  the  objection  of  multifarious- 
ness, where  thero  is  a  misjoinder  of  parties  cora- 

Elalnant.  and  where  the  causes  of  action  and  the  re- 
ef sought  in  regard  to  the  property  are  distinct* 
in  some  respects  antagonistic,  and  such  as  cannot 
properly  be  Joined  in  the  same  suit. 

[No.  104.] 

Argued  Nov,  18,  188 J.      Decided  Dec.  5,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 

York. 

The  case  is  stated  by  the  court. 
Messrs.  Joseph  P.  Whittemore,  Theodore 
Bacon  and  John  Atkinson,  for  appellants. 
Mr.  William  F.  Cogswell,  for  appellees. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  chancery  in  the  Circuit  Court 
for  the  Northern  District  of  New  York,  the 
plaintiffs  being  citizens  of  the  State  of  Michigan 
and  the  defendants  of  the  State  of  New  York. 

The  general  purpose  of  the  suit  is  to  declare 
null  and  void,  certain  sales  and  conveyances  of 
real  estate  in  New  York,  owned  by  Nelson  P. 
Stewart  in  his  lifetime,  and  to  subject  the  prop- 
erty to  the  payment  of  his  debts.  Stewart,  at 
the  time  of  the  transactions  mentioned  in  the 
bill,  was  a  citizen  of  Michigan,  where  he  died 
in  the  year  1868,  and  where  George  K.  Johnson 
was  appointed  administrator  oi  his  estate  in 
1874.  No  administrator  was  ever  appointed  in 
New  York. 

The  debt  on  which  Walker  counts  was  a 
simple  contract  debt,  which,  on  being  presented 
to  the  Probate  Judge  in  Michigan  .was  allowed. 


Nora.  —  Equity:  multifariousm**.  See,  not*  to 
Gaines  v.  Chew,  48  U.  8.  (2  How.),  619. 
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The  foundation  of  Whittemore's  claim  for  re- 
lief is,  first,  a  judgment  recovered  by  him 
against  Stewart  in  the  courts  of  New  York  on 
the  20th  day  of  August,  1862,  and  docketed  in 
Monroe  County,  where  the  land  in  controversy 
I2*6!  is  situated,  on  the  28th  of  the  same  month. 
Also  a  similar  judgment  in  favor  of  Elisha  W. 
Chester,  docketed  about  the  same  time  and  as- 
signed to  Whittemore  in  1872. 

As  regards  the  judgment  in  favor  of  Whitte- 
more, the  bill  alleges  that  after  the  death  of 
Stewart  the  plaintiff  instituted  a  proceeding  in 
the  nature  of  a  tare  facias  against  the  terre 
tenant  in  the  prober  court  of  the  State,  and  ob- 
tained the  order  of  that  court  under  which  the 
property  so  frequently  mentioned  in  the  bill  us 
Congress  Hall,  a  hotel  in  the  City  of  Rochester, 
was  sold  to  Whittemore  on  a  bid  that  was  the 
full  amount  of  the  debt,  interest  and  costs,  and 
that  he  has  received  the  sheriff's  deed  convey- 
ing to  him  a  good  title  to  the  property,  on  which 
he  has  brought  an  action  of  ejectment,  now 
pending,  to  recover  possession  of  it. 

The  bill  then  charges  a  variety  of  transactions 
connected  with  the  sale  of  this  property,  and 
of  other  real  estate  under  judicial  proceedings 
against  Stewart  in  his  lifetime,  and  with  con- 
veyances made  by  him  of  the  same,  all  of 
which  are  said  to  be  fraudulent,  and  to  have 
been  made  in  pursuance  of  a  fraudulent  con- 
spiracy on  the  part  of  Stewart  and  the  purchas- 
ers and  others  to  hinder  and  delay  the  creditors 
of  Stewart  and  to  defeat  them  in  the  collection 
of  their  debts.  The  bill  alleges  that,  besides  the 
claims  on  which  plaintiffs  sue,  there  are  large 
debts  held  by  numerous  creditors,  on  whose  be- 
half the  bill  purports  to  be  brought  as  well  as 
of  plaintiffs.  Some  of  the  real  estate  described 
is  alleged  to  be  in  the  hands  of  innocent  pur- 
chasers for  value.  Most  of  the  parties  charged 
as  being  conspirators  arc  dead.  The  heirs  or 
devisees  of  Stewart,  though  named,  are  not 
made  parties  to  the  bill;  nor,  indeed,  can  they 
be  made  defendants,  because  they,  like  plaint- 
iffs, are  citizens  of  the  State  of  Michigan.  The 
administrator  living  in  Michigan,  though  a 
creditor,  as  the  bill  alleges,  to  the  amount  of 
$80,000,  is  not  made  a  party,  nor  is  any  reason 
given  why  he  did  not  take  out  administration 
In  New  York,  as  it  waa  eminently  proper  he 
should  do. 

The  bill  was  dismissed  on  demurrer,  and  this 
appeal  is  taken  from  that  decree  of  the  circuit 
court. 

It  will  be  perceived  that  Whittemore,  the 
principal  complainant,  founds  his  right  to  re- 
lief on  two  totally  distinct  causes  of  action. 

In  the  one  case  he  asserts  himself  to  be  the 
owner,  by  virtue  of  a  judicial  sale,  of  Congress 
Hall,  with  a  complete  legal  title,  on  which  he 
is  prosecuting  an  action  of  ejectment.  The 
statement  of  nis  bill  shows  that,  by  the  sale 
12471  under  which  he  became  the  owner  of  that  prop- 
erty, his  judgment  against  Stewart  was  satis- 
fied, and  as  the  execution  must  be  presumed  to 
have  been  returned  to  the  proper  office  with  the 
sheriff's  proceeding  indorsed,  the  judgment 
stands  satisfied  by  the  record  of  the  court  in 
which  it  was  rendered.  No  attempt  to  set  aside 
this  satisfaction  has  been  made  by  plaintiff,  but 
on  the  contrary,  he  is  by  this  very  bill  insisting 
on  the  fruit  of  that  satisfaction,  by  endeavor- 
ing to  remove  the  cloud  on  bis  title,  created  by 
780 


the  fraudulent  proceedings  of  which  he  com- 
plains. In  reference  to  that  judgment,  he  is  no 
longer  a  creditor  of  Stewart,  nor  has  he  any 
debt  chargeable  or  provable  against  Stewart  s 
estate.  What  interest  has  he,  then,  founded  on 
this  judgment  in  any  other  property  which 
Stewart  held  in  his  lifetime,  or  in  the  adminis- 
tration of  the  assets  of  his  estate?  How  can  he, 
on  the  foundation  of  that  judgment,  inquire 
into  frauds  in  regard  to  other  property  than 
what  he  bought?  What  interest  has  he,  apart 
from  his  other  judgment  in  favor  of  Chester,  in 
common. with  other  creditors  of  Stewart,  and 
how  can  he  maintain  any  joint  suit  with  them? 

So  far  from  being  able  to  do  this,  or  having 
any  common  interest  with  them,  he  asserts  a 
right  in  conflict  with  the  interests  of  all  the  oth- 
er creditors.  If  the  claim  of  the  defendants 
who  are  in  possession  of  the  Congress  Hall  prop- 
erty, the  only  property  of  much  value  men- 
tioned in  the  bill,  should  be  declared  to  be  void 
as  against  Stewart's  creditors,  then,  while  it  is 
their  interest  to  subject  it  to  the  general  admin- 
istration among  all  the  creditors,  we  have  Mr. 
Whittemore  asserting  that  this  result  inures  to 
his  sole  benefit ;  that  he  has  already  taken 
steps  by  which  lie  has  become  the  exclusive 
owner  when  the  frauds  are  swept  out  of  the  way. 

It  is  impossible  to  see,  therefore,  what  inter- 
est Whittemore  has,  founded  on  that  judgment, 
in  a  general  administration  of  the  assets  of  Stew- 
art, or  any  interest  in  common  with  Walker,  or 
the  other  creditors,  or  any  right  to  call  upon  the 
defendants  other  than  those  setting  up  claim  to 
Congress  Hall. 

This  view  of  the  matter  involves  no  hardship 
on  Mr.  Whittemore,  who  having  satisfied  his 
debt  against  Stewart's  estate  by  the  purchase  of 
that  property,  will  find  no  difficulty  in  litigat- 
ing with  the  adverse  claimants  the  matters  he 
now  sets  up  in  a  separate  suit,  which  would 
concern  him  and  them  alone. 

In  reference  to  the  judgment  of  Chester,  on 
which  Whittemore  asks  relief  as  assignee  of 
Chester,  it  is  urged  as  ground  of  demurrer,  that 
Chester  being  a  citizen  of  the  same  State  with  [248] 
defendant  and,  therefore,  incapable  of  sustain- 
ing this  suit  in  a  Federal  Court,  it  cannot  be  sus- 
tained by  Whittemore,  his  assignee.  The  suit 
was  brought  in  1876,  and  the  question  here 
raised  must  be  decided  by  a  construction  of  the 
Act  of  March  8,  1875  [18  Stat,  at  L.,  4701. 

The  1st  section  of  that  Act,  after  declaring 
in  terms  intended  to  be  exhaustive,  the  jurisdic- 
tion of  the  Circuit  Courts  of  the  United  States 
and  certain  limitations  on  that  jurisdiction,  a* 
to  residence  and  service  of  process  on  defend- 
ants, adds  this  further  restriction:  "  Nor  shall 
any  circuit  or  district  court  have  cognizance  of 
any  suit  founded  on  contract  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prose- 
cuted in  such  court  to  recover  thereon,  if  no  as- 
signment had  been  made,  except  in  cases  of 
promissory  notes,  negotiable  by  the  \*w  mer- 
chant, and  bills  of  exchange." 

Since  Whittemore  cannot  sustain  this  suit  on 
the  ground  of  his  own  judgment  against  Stew- 
art, because  that  is  satisfied  by  the  sale  of  prop- 
erty, the  only  other  ground  on  which  he  can 
succeed  is  as  the  owner  of  this  judgment  in 
favor  of  Chester.  That  judgment  is,  then,  the 
foundation  of  his  suit  in  the  circuit  court.  It 
is  a  cause  of  action  which  he  holds  by  assign- 
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ment  from  a  party  who  cannot  sue  in  that  court. 
Without  this  cause  of  action  he  has  no  standing 
in  court,  and  has  no  right  to  ask  the  court  to 
inquire  into  the  other  matters  alleged  in  the  bill. 
It  is  as  much  the  foundation  of  his  right  to  bring 
the  present  suit  as  if  it  were  a  bond  and  mort- 
gage on  which  he  was  asking  a  decree  of  fore- 
closure. See,  Sheldon  v.  Sill,  8  How.,  441. 

If,  then,  the  judgment  is  a  contract,  it  gives 
Whittemore  no  right  to  sue  in  the  courts  of  the 
United  States  for  New  York.  There  is  some 
conflict  in  the  authorities  as  to  whether  a  judg- 
ment eo  nomine  is  a  contract.  In  1  Story  on 
Contracts,  section  2,  they  are  divided  into  three 
classes,  in  the  first  of  which  judgments  are 
mentioned  with  recognizances,  statutes  staple, 
etc.  It  is,  however,  permissible  in  .  all  cases, 
where  justice  requires  it,  to  inquire  into  the 
nature  of  the  demand  on  which  the  judgment 
was  rendered.  If  the  judgment  be  rendered  on 
[249]  a  conract,  that  judgment  is  a  contract,  the  nat- 
ure and  extent  of  the  liability  having  been  ju- 
dicially ascertained. 

The  bill  in  this  case  alleges  that  "  The  debt 
on  which  this  judgment  was  recovered  accrued 
in  the  year  1858."  It  was,  therefore,  recovered 
on  a  contract,  and  the  present  suit  is  a  suit  to 
give  a  remedy  on  that  contract,  and  anv  decree 
rendered  by  the  court  in  favor  of  plaintiff  would 
be  intended  to  enable  him  to  recover  the  money 
due  on  the  contract. 

If  the  judgment  of  Chester  had  been  recov- 
ered in  the  circuit  court  in  which  this  bill  is 
brought,  instead  of  a  state  court,  the  circuit 
court  might  have  jurisdiction  of  the  case  to  re- 
move obstructions  to  the  enforcement  of  its  own 
judgment,  no  matter  who  might  for  the  time  be 
Its  owner.  But  where  a  party  comes  for  the  first 
time  in  a  court  of  the  United  States  to  obtain 
its  aid  in  enforcing  the  judgment  of  a  state  court, 
he  must  have  a  case  of  which  the  former  court 
can  entertain  original  jurisdiction.  Uirittmaa 
v.  Russell,  5  Wall.,  290 [72  U.  S.,  XVIII. ,475]. 

It  remains  to  be  seen  whether  the  suit  can  be 
prosecuted  further  on  the  part  of  Walker. 

A  very  learned  argument,  with  a  review  of 
the  authorities,  is  made  by  counsel  for  appel- 
lants, to  show  that  it  is  not  essential  to  the  re- 
lief sought  that  there  should  be  a  judgment  and 
an  execution  returned  nulla  bona. 

We  do  not  think  it  necessary  to  enter  upon 
the  consideration  of  that  question  as  the  case  is 
presented  to  us. 

If  what  we  have  already  said  of  the  standing 
of  Whittemore  is  sound,  the  bill  is  liable  to  the 
objection  of  multifariousness— one  of  the  points 
specified  in  the  demurrer — on  almost  every 
ground  on  which  that  objection  may  be  taken 
to  bills  in  chancery. 

1.  There  is  a  misjoinder  of  parties  plaintiff. 

There  are  but  two  plaintiffs,  Walker  and 
Whittemore.  Whittemore,  as  we  have  seen,  has 
no  standing  in  the  court,  and  is,  therefore,  im- 
properly joined  with  Walker,  if  Walker  has 
such  a  standing,  and  the  defendants  cannot  be 
required,  in  litigating  with  Walker  any  right 
he  may  have  against  them, to  contest  with  Whit- 
temore, who,  on  his  own  showing,  has  no  right 
in  that  court.  It  is  true  this  difficulty  could  have 
been  removed  if  plaintiff  had  dismissed  Whitte- 
[CSO]  more  from  his  case  as  plaintiff,  which  he  might 
have  done  after  the  demurrer  was  sustained. 
But  he  asked  no  such  leave,  and  permitted  his 
See  14  Otto. 


bill  to  be  dismissed  as  it  stood  and  still  stands. 

2.  The  causes  of  action  and  the  relief  sought 
in  regard  to  the  Congress  Hall  property  and  the 
other  property  mentioned  in  the  bill  are  dis- 
tinct, and  in  some,  respects  antagonistic,  and 
such  as  cannot  properly  be  joined  In  the  same 
suit.  Whittemore  seeks  to  have  his  title  estab- 
lished in  regard  to  the  Congress  Hail  property, 
and  the  cloud  created  by  the  fraudulent  sales 
and  conveyances  on  it  removed,  so  that  he  may 
be  declared  the  owner  of  that  property.  In  this 
matter  no  one  is  interested  but  himself  and 
Helen  Maria  Powers.one  of  the  defendants.  The 
prayer  of  the  bill  is  that  the  other  property  may 
be  subjected  to  the  payment  of  Stewart's  debts, 
and  in  this  Walker  and  all  the  oth.T  creditors 
of  Stewart  are  interested,  and  Ten  Eyck  also  as 
defendant. 

A  case  bearing  a  strong  analogy  to  the  one 
before  us  is  that  of  Ema.ru  v.  Emant,  14  McCar- 
ter  [N.  J.  Eq.](  114. 

After  a  partition  of  real  estate  among  part 
owners,  a  controversy  arose  as  to  its  fairness, 
which  was  submitted  to  arbitrators.  They 
awarded  that  the  defendant  should  convey  to 
complainant  in  the  suit  28.80  acres  to  equalize 
the  partition.  The  bill  prayed  that  defendant 
might  be  decreed  specifically  to  perform  the 
award;  if  not,  that  the  court  should  declare  how 
much  more  and  what  lands  defendant  should 
convey  to  make  the  partition  equal;  and  lastly, 
for  general  relief.  On  demurrer  for  multifa- 
riousness the  court  says:  "The  leading  object  of 
the  bill  is  to  enforce  specific  performance  of  an 
award  of  arbitrators.  The  submission  to  arbi- 
trators related  to  the  fraud  or  unfairness  of  a 
partition  of  certain  lands  devised  to  the  parties, 
and  included  the  power  of  making  a  just  par- 
tition. A  new  partition  was,  in  fact,  made.  If 
the  award  cannot  be  enforced,  the  bill  further 
asks  that  the  court  will  relieve  against  the  un- 
fairness or  fraud  of  the  partition.  Now  it  is 
apparent  that  these  are  matters  of  a  distinct  char- 
acter. The  one  relates  to  the  validity  of  the  sub- 
mission and  award  and  the  power  and  propriety 
of  enforcing  a  specific  performance,  and  the 
other  to  the  equity  and  fairness  of  the  partition. 
They  involve  totally  distinct  questions,  requir- 
ing different  evidence,  and  leading  to  different 
decrees." 

Another  analogous  case  is  Sawyer  v.  Noble,  55 
Me.,  227. 

Sawyer  and  Noble  were  partners,  and  the  bill 
charges  Noble  with  many  improper  transactions  [  2  5 
justifying  a  dissolution  of  the  partnership  and, 
among  others,  a  fraudulent  ana  pretended  sale 
of  the  stock  in  trade  and  good-will  of  the  busi- 
ness to  Randall,  his  co-defendant.  The  bill 
prays  that  this  sale  may  be  set  aside  and  the 
partnership  dissolved,  and  an  account  and  set- 
tlement be  had  between  complainant  and  Noble. 
The  court  says  it  is  obvious  that  Randall  is  in 
no  way  interested  in  the  partnership  affairs  of 
Sawyer,  and  that  the  settlement  of  the  affairs 
of  the  firm  and  rescission  of  a  fraudulent  sale  arc 
distinct  and  unconnected  matters  and  properly 
to  be  determined  in  separate  suits." 

By  multifariousness  "Is  meant  the  improperly 
joining  in  one  bill  distinct  and  independent 
matters,  and  thereby  confounding  them.  As, 
for  example,  uniting  in  one  bill  several  matters 
perfectly  distinct  and  unconnected  against  one 
defendant,  or  the  demand  of  several  matters  of 
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a  distinct  and  independent  nature  against  sev- 
eral defendants  in  the  same  bill."  Story,  Eq. 
PI.,  sec.  271.  In  Daniel's  Ch.  Pr. .  886,  it  is  said 
in  explanation  of  this,  that  "It  may  be  that  the 
plaintiffs  and  defendants  are  parties  to  the 
whole  of  the  transactions  which  form  the  sub- 
ject of  the  suit  and,  nevertheless,  those  transac- 
tions may  be  so  dissimilar  that  the  court  will 
not  allow  them  to  be  joined  together,  but  will 
require  distinct  records." 

8.  It  seems  to  us,  also,  though  of  that  we  are 
not  quite  so  sure,  that  if  this  real  estate  is  to  be 
subjected  to  the  payment  of  Stewart's  debts, 
that  Frederick  S.  Stewart,  Helen  W.  McCon- 
nell  and  Adeline  M.  Johnson,  whom  the  bill 
alleges  to  be  his  only  heirs  and  devisees  in  his 
un  probated  will,  should  be  parties  to  the  suit. 
The  mere  allowance  of  the  debt  of  Walker  by 
the  probate  court  is  not  conclusive  evidence 
against  them  in  a  suit  to  reach  the  real  estate  of 
their  ancestor  and  devisor. 

In  a  court  of  the  State  where  the  land  is  situ- 
ated which  it  is  the  object  of  this  suit  to  reach, 
the  statutes  of  which  enable  those  courts  to  en- 
tertain jurisdiction  of  necessary  parties  who  are 
not  within  reach  of  their  process,  and  where 
the  rules  of  practice  and  pleading  have  been 
much  modified  by  legislation,  it  is  possible  this 
bill,  or  some  part  of  it,  might,  by  making  ad- 
ditional parties,  be  sustained.  But  we  are  sat- 
isfied that  the  effort  to  prosecute  the  suit  in  the 
Circuit  Court  of  the  United  States  on  the  pres- 
ent bill,  with  the  misjoinder  of  some  parties 
and  the  non- joinder  of  others,  with  the  connec- 
tion of  matters  totally  distinct  in  the  right  as- 
....  serted  and  in  the  relief  sought,  and  with  the 
*«*J  principal  party  plaintiff  entitled  to  no  relief  in 
that  court,  is  attended  with  insuperable  diffi- 
culties and  that  the  bill  was  properly  dismissed. 

Decree  affirmed. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Ctted-IOT  U.  a,  484. 


[261  ]    CALVIN  H.  HALE  bt  al.,  Fife,  in  Err., 

9. 

DUNCAN  B.  FINCH. 

(See  8.  C.,  14  Otto,  261-270.) 

Who  not  bound  by  judgment— condition— cove- 
nant, what  it. 

*  L  One  not  a  party  to  an  action  nor  notified  of  its 
pendency,  having  no  opportunity  or  right  to  con- 
trol the  defense,  to  Introduce  or  cross-examine  wit- 
nesses or  to  prosecute  a  writ  of  error  from  the  Judg 
ment  therein,  is  not  bound  by  such  Judgment. 

2.  Certain  language  in  a  bill  of  sale  construed  to 
be  a  condition,  not  a  covenant 

8.  Neither  express  words  of  covenant  nor  any  par- 
ticular words  nor  any  special  form  of  words  are  nec- 
essary In  order  to  charge  a  party  with  covenant. 
Sometimes  words  of  proviso  and  condition  or  even 
recitals  will  be  construed  into  words  of  covenant, 
such  being  the  apparent  intention  and  meaning  of 
the  parties.  Covenant  will  not  arise  unless  it  can 
be  collected  from  the  whole  instrument  that  there 
was  an  agreement  or  promise  or  engagement  upon 

•Head  notes  by  Mr.  Justice  Hablah. 


Nora.— Service  of  notice  to  appear  and  defend; 
when  neeeaary  to  validity  of  judgment.  8ee,  note  to 
Hollingsworth  v.  Barbour, »  U.  8.  (4  Pet.),  406, 

7*2 


the  part  of  the  person  sought  to  be  charged  for 
the  performance  or  non-performance  of  some  act. 
[No.  79J 

Argued  Not.  7,  8, 1881.   Decided  Dec.  6, 1881. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Washington. 
The  case  is  stated  by  the  court. 
Mcurt.  John  H.  Mitchell,  J.  K.  Kelly  and 
William  Strong,  for  plaintiffs  in  error. 

Memrt.  Elbridge  G.  Laphsvm  and  M.  I. 
Toumeend,  for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

On  the  first  day  of  May,  1864,  the  Oregon 
Steam  Navigation  Company,  then  engaged  in 
the  transportation,  for  hire,  of  freight  and  pas- 
sengers on  the  Columbia  River  ana  its  tributa- 
ries, purchased  a  steamboat,  called  the  New 
World,  from  the  California  Steam  Navigation 
Company,  then  engaged  in  like  business  upon 
the  rivers,  bays  ana  waters  of  the  State  of  Cali- 
fornia. 

The  terms  of  the  sale  are  embodied  in  a  writ- 
ten agreement,  from  which  it  appears  that  the 
consideration  was  $75,000,  and  the  covenant  and 
agreement  of  the  vendees,  not  only  that  they 
would  not  "  run  or  employ,  or  suffer  to  be  run 
or  employed,  the  said  steamboat  New  World  [8BS) 
upon  any  of  the  routes  of  travel  upon  the  riv- 
ers, bays  and  waters  of  the  State  of  California 
for  the  period  of  ten  years  from  the  first  day  of 
May,  1864,"  but  that  its  machinery  should  not 
be  "  run  or  employed  in  running  any  steamboat, 
vessel  or  craft  upon  any  of  the  routes  of  travel, 
or  on  the  rivers,  bays  or  waters  of  "  that  State 
for  that  period.  The  Oregon  Steam  Navigation 
Company,  in  that  agreement,  further  stipulated, 
that  in  case  of  any  breach  of  their  covenant  and 
agreement,  they  would  pay  the  California  Steam 
Navigation  Company  the  sum  of  $76,000  in 
gold  coin  of  the  United  States  "  as  actual  liqui- 
dated damages,"  such  stipulation,  however,  not 
to  have  the  effect  to  prevent  the  latter  from  tak- 
ing such  other  remedy,  by  injunction  or  other- 
wise, as  they  might  be  advised. 

On  the  18th  of  February,  1867,  the  Oregon 
Steam  Navigation  Company  sold  The  JSew 
World  to  Henry  Winsor,  Clanrick  Crosby,  N. 
Crosby,  Jr.,  and  Calvin  H.  Hale,  executing  to 
Winsor  a  bill  of  sale,  which  stated  the  consid- 
eration to  be  $75,000.  That  instrument,  after 
setting  out  the  covenant  of  the  vendors  to  war- 
rant and  defend  the  steamboat  and  all  its  appur- 
tenances against  all  persons  whomsoever,  re- 
cited that  "  it  was  understood  and  agreed  "  that 
the  sale  was  "  upon  the  express  condition  "  that 
the  steamboat  should  not  run,  nor  its  machinery 
be  used  in  running,  any  other  steamboat,  vessel 
or  craft,  within  ten  years  from  first  day  of  May, 
1867,  on  any  of  the  routes  of  travel  on  the  riv- 
ers, bays  or  waters  of  the  State  of  California,  or 
on  the  Columbia  River  and  its  tributaries. 

At  the  time  of  the  making  of  that  bill  of  sale 
Winsor  and  his  associates,  with  L.  D.  Howe  atd 
A.  R.  Elder  as  their  sureties,  executed  an  addi- 
tional writing,  similar  in  all  respects  to  that  be- 
fore mentioned  as  having  been  executed  by  the 
Oregon  Steam  Navigation  Company  on  the  1st 
of  May,  1864,  except  that  Winsor  and  his  asso- 
ciates, in  the  paper  by  them  signed,  covenanted 
and  agreed  that  The  New  World  should  not,  for 
the  period  of  ten  years  from  May  1, 1867,  be 
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run,  or  suffered  to  be  run  or  employed,  nor  its 
mnchinery  used  in  any  other  steamboat,  on  the 
rivers,  bays  or  waters  of  the  State  of  California, 
or  on  the  Columbia  River  and  its  tributaries. 
[263]  on  the  5th  of  March,  1867,  Winsor  executed 
to  Hale  a  bill  of  sale  of  The  New  World,  recit- 
in?  n  consideration  of  $75,000,  and  by  the  terms 
of  which,  llic  former  for  himself,  his  heirs,  ex- 
ecutors and  administrators,  promised,  cove- 
nanted and  agreed  to  and  with  Hale,  to  warrant 
and  defend  tlia  title  to  the  steamboat,  her  boil- 
ers, engines,  machinery,  tackle,  apparel,  etc. 

On  the  2tfd  of  November,  lb67,  Hale  executed 
to  Finch,  the  defendant  in  error,  a  bill  of  sale, 
reciting  a  consideration  of  $30,000,  and  contain- 
ing, among  others,  the  following  clauses: 

'*  And  I,  the  said  Calvin  H.  Hale,  have,  and 
by  these  presents  do  promise,  covenant  and 
agree,  for  myself,  my  heirs,  executors  and  ad- 
ministrators, to  and  with  the  said  Duncan  B. 
Finch,  his  heirs,  executors,  administrators  and 
assigns,  to  warrant  and  defend  the  whole  of  said 
steamboat  New  World,  her  engines,  boilers,  ma- 
chinery and  all  the  other  before  mentioned  ap- 
purtenances, against  all  and  every  person  and 
persons  whomsoever. 

And  it  is  understood  and  agreed  that  tnis  sale 
is  upon  this  express  condition  that  said  steam- 
boat or  vessel  is  not,  within  ten  vears  from  the 
first  day  of  May,  1867,  to  be  run  upon  any  of 
the  routes  of  travel  on  the  rivers,  bays  or  wat- 
ers of  the  State  of  California,  or  the  Columbia 
River  or  its  tributaries,  and  that  during  the 
same  period  last  aforesaid  the  machinery  of  the 
said  steamboat  shall  not  be  run,  or  be  employed 
in  running,  any  steamboat  or  vessel  or  craft 
upon  any  of  the  routes  of  travel  on  the  rivers, 
bays  or  waters  of  the  State  of  California,  or  the 
Columbia  River  and  its  tributaries." 

At  the  same  time  a  separate  written  ajirree- 
mcnt  was  entered  into  between  Finch  and  Hale, 
from  which  it  appears  that  the  former,  in  terms, 
covenanted  ana  agreed  to  do  various  things 
which  have  no  connection  with  this  case  and 
need  not,  therefore,  be  here  specified.  It  Is  only 
important  to  observe,  as  to  that  separate  agree- 
ment, that  it  did  not  embrace  any  covenant  or 
agreement  whatever  on  the  part  of  Finch  against 
the  use  of  the  steamboat  ISew  World,  or  of  its 
machinery,  upon  the  waters  of  California  or 
upon  the  Columbia  River  or  its  tributaries. 

The  present  action  was  brought  against  Finch 
by  Hale  and  those  associated  with  him  in  the 
purchase  from  the  Oregon  Steam  Navigation 
Company. 

The  complaint  avers: 
[264]      That  in  all  of  said  transactions,  Winsor,  de- 
fendant knew,  represented  his  co-plaintiffs  as 
well  as  himself; 

That  defendant,  in  violation  of  his  promise 
and  agreement,  made  at  the  time  he  purchased 
the  steamboat,  caused,  suffered  and  permitted 
the  same  to  be  taken  to  San  Francisco,  on  or 
about  the  first  day  of  October,  1868,  and  from 
that  date  up  to  Mav  1.  1874,  caused,  suffered 
and  permitted  it  to  be  run  upon  the  routes  of 
travel  on  the  rivers,  bays  and  waters  of  Califor- 
nia; 

That,  on  October  li,  1869,  the  Oregon  Steam 
Navigation  Company  sued  the  plaintiffs  and 
their  sureties,  Howe  and  Elder,  to  recover  the 
sum  of  $75,000,  fixed  as  liquidated  damages  for 
the  breach  of  the  covenants  and  agreements  con- 
See  14  Otto. 


tained  in  the  withir.  memorandum  of  February 
18, 1867;  the  ground  of  said  action  being  that 
the  defendants  therein  had  run  the  steamboat 
New  World,  or  suffered  and  permitted  it  to  be 
run,  on  the  rivers,  bays  and  waters  of  Califor- 
nia, after  November  1, 1868,  and  prior  to  May 
1,  1874,  which  acts,  it  is  averred,  are  the  same 
now  complained  of  as  constituting^  breach  of  the 
defendant's  alleged  agreement  of  November  23, 
1867  [Oregon  St.  Nav.  Co.  v.  Wintor],  20  Wall.. 
(A  [87  U.  S.,  XXII.,  315];  and, 

That,  in  said  action,  the  Oregon  Steam  Nav- 
igation Company  recovered  a  judgment  against 
the  present  plaintiffs  for  $75,000,  which  sum, 
with  $4,000  expended  in  defending  the  suit,  they 
had  been  compelled  to  pay. 

Judgment  is  now  asked  against  Finch  for 
$79,000  in  damages,  for  the  violation  of  his  al- 
leged agreement  and  promise. 

The  answer  puts  in  issue  all  the  material  al- 
legations of  the  complaint,  except  the  fact  that 
the  steamboat,  subsequent  to  the  purchase  by 
Finch,  was  used  upon  the  waters  of  the  State 
of  California  during  the  period  charged. 

The  defendant,  in  addition,  pleads:  1.  That 
the  alleged  agreement  was  void  under  the  Stat- 
ute of  Frauds  and  Perjuries  of  the  Territory,  in 
that  it  was  not,  and  is  not,  to  be  performed  in 
one  year  from  the  making  thereof,  and  was  not, 
nor  was  any  note  or  memorandum  thereof,  in 
writing,  signed  by  defendant,  according  to  the 
provision  of  the  statute;  2.  That  the  steamboat 
was  taken  to  California,  and  run  upon  the  wa- 
ters and  bays  of  that  State,  by  the  leave  and  li- 
cense of  the  plaintiff,  given  to  the  defendant  l2A.i 
on  the  first  day  of  July,  1868;  8.  That  the  ac-  1  *OOJ 
tion  is  barred  by  the  limitations  of  three  and  six 
years.prescribea  by  the  Statute  of  the  Territory. 

There  was  a  verdict  for  the  defendant,  in  obe- 
dience to  a  peremptory  Instruction  by  the  court, 
and  the  judgment  rendered  thereon  was  affirmed 
by  the  Supreme  Court  of  the  Territory.  From 
that  judgment  of  affirmance  this  writ  of  error 
is  prosecuted. 

Upon  the  filing  in  the  Supreme  Court  of  the 
Territory,  of  the  judgment  and  mandate  of  this 
court,  in  Oregon  St.  Nav.  Go.  v.  Wintor  [tupra], 
that  cause  was  remitted  to  the  court  of  original 
jurisdiction,  for  further  proceedings  according 
to  law.  The  defendants  therein  obtained  leave 
to  withdraw  and  did  withdraw  their  answers. 
Judgment  by  default  was  thereupon  entered 
against  them  for  the  sum  of  $75,000,  the  amount 
fixed  as  actual  liquidated  damages,  with  inter- 
est and  costs.  Satisfaction  thereof  was  entered 
at  the  same  term  of  the  court.  That  judgment 
it  is  contended,  by  the  present  defendant,  was 
obtained  by  collusion  between  the  parties  to 
that  action.  It  is  further  claimed  that  it  has 
never,  in  fact,  been  satisfied.  Whether  these 
charges  are  true,  we  need  not  here  inquire. 
And  it  is  scarcely  necessary  to  say  that  that 
judgment  is  not  conclusive  of  the  rights  of  the 
present  defendant.  He  was  not  a  party  to  that 
action,  nor  notified  of  its  pendency.  He  had  no 
opportunity  or  right  in  that  case,  to  controvert 
the  claim  of  the  Oregon  Steam  Navigation  Co., 
to  control  the  defense,  to  introduce  or  cross- 
examine  witnesses,  or  to  prosecute  a  writ  of  er- 
ror to  the  judgment.  R.  R.  Co.  v.  Bank  [ante, 
61].  Besides,  that  case  was  founded  upon  the 
written  covenant  and  agreement  of  Winsor  and 
his  associates  with  the  Oregon  Steam  Naviga- 
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tion  Company,  while  the  liability  of  Finch  to 
the  plaintiffs  in  this  action  depends  altogether 
upon  the  construction  which  may  be  given  to 
the  bill  of  sale  executed  to  him  by  Hale.  If 
the  record  of  the  case  of  the  Oregon  8t.  Nav.  Co. 
v.Winaor,  etc.,  is  competent  evidence  in  this 
action,  for  any  purpose,  it  can  only  be  to  show 
the  amount  of  damages  which  Winsor  and  his 
associates  have  sustained.by  reason  of  The  New 
World  being  run  on  the  waters  of  California, 
after  Finch  became  owner. 
266]  But,  the  liability  of  those  parties  for  such 
damages  arose  out  of  the  covenant  and  agree- 
ment which  they  made  with  the  Oregon  Steam 
Navigation  Company.  With  that  transaction, 
however,  Finch  had  no  connection,  and  unless 
he  made  a  similar  covenant  and  agreement  with 
those  from  whom  he  purchased,  thereby  becom- 
ing interested  in  keeping  the  covenant  and 
agreement  made  with  that  Company  by  Winsor 
and  his  associates,  he  cannot  be  affected  by  the 
judgment  obtained  against  the  latter. 

This  brings  us  to  the  main  contention  on  be- 
half of  plaintiffs  in  error,  viz.:  that  the  lan- 
guage of  the  bill  of  sale  from  Hale  to  Finch,  if 
interpreted  in  the  light  of  all  the  circumstances 
attending  its  execution,  imports  a  covenant 
upon  the  part  of  the  latter,  that  he  would  not 
use  or  permit  the  use  by  others,  of  the  steam- 
boat or  its  machinery,  within  a  prescribed  peri- 
od, either  upon  the  waters,  rivers  and  bays  of 
California,  or  upon  the  Columbia  river  and  its 
tributaries.  If,  however,  the  language,  proper- 
ly interpreted,  imports  only  a  condition,  for 
breach  of  which  the  vendor  had  no  remedy  oth- 
er than  by  suit  to  recover  the  property  sold, 
then  it  is,  as  indeed  it  must  be,  conceded,  that 
theiudgment  below  was  right. 

We  are  of  opinion  that  the  latter  construction 
is  the  proper  one. 

If  we  look  both  at  the  circumstances  preced- 
ing and  at  those  immediately  attending  the  pur- 
chase by  Finch,  and  if  we  even  impute  to  nim 
full  knowledge  of  everything  that  occurred,  as 
well  when  the  Oregon  Steam  Navigation  Com- 
pany made  its  original  purchase,  as  when  it 
subsequently  sold  to  Winsor  and  bis  associates 
— all  which  counsel  for  plaintiffs  contends  we 
are  bound,  by  the  settled  rules  of  law,  to  do — 
what  do  we  find? 

The  written  memorandum  between  that  com- 
pany and  the  California  Steam  Navigation  Com- 
pany, in  words  aptly  chosen,  shows,  as  we  have 
seen,  an  express  covenant  and  agreement,  upon 
the  part  of  the  former,  that  The  New  World, 
nor  its  machinery,  shall  be  used  on  the  waters 
of  California  within  ten  years  from  May  1 , 1864, 
and,  also,  to  pay  a  certain  sum,  as  actual  liq- 
uidated damages,  for  any  breach  of  such  cov- 
enant and  agreement.  The  bill  of  sale  from  the 
Oregon  Steam  Navigation  Company  to  Winsor 
and  Ids  associates  did  not  contain  any  words  of 
covenant  or  agreement.  But  that  company,  in 
view  of  its  express  covenants  to  the  California 
267]  Steam  Navigation  Company,  took  care  to  exact 
from  its  vendees  a  separate  written  obligation, 
in  which  the  latter,  in  express  terms, covenanted 
and  agreed  with  that  company,  in  like  manner 
as  the  latter  had  covenanted  and  agreed  with 
the  California  Steam  Navigation  Company. 
The  next  writing  executed  was  the  bill  of  sale 
from  Winsor  to  Hale.  That  instrument  shows 
nothing  more  than  a  covenant  to  warrant  the 
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title  to  the  steamboat.  It  makes  no  reference, 
in  any  form,  to  any  waters  from  which  the 
steamboat  should  be  excluded.  Then  comes  the 
bill  of  sale  executed  by  Hale  to  Finch.  Its  ma- 
terial portions  are  the  same  in  substance  and,  in 
language,  almost  identical  with  the  bill  of  sale 
given  by  the  Oregon  Steam  Navigation  Co.  to 
Winsor.  Each  contains  a  covenant  and  agree- 
ment, upon  the  part  of  the  vendor,  simply  to 
warrant  and  defend  the  title  to  the  steamboat, 
its  machinery,  etc.,  against  all  persons  whom- 
soever. But  each  recites,  let  it  be  observed, 
only  an  agreement  that  the  tale  is  upon  the  ex- 
press condition  that  it  shall  not  be  used  or  em- 
ployed upon  those  waters.  Upon  the  sale  by 
the  Oregon  Steam  Navigation  Company  to  Win- 
sor and  his  associates,  the  former,  as  we  have 
seen,  was  careful,  to  take  the  separate  obliga- 
tion of  the  latter,  with  surety,  containing  cov- 
enants and  agreements,  described  in  such  terms 
as  to  show  that  the  draughtsman,  as  well  as  all 
parties  knew  the  difference  between  a  covenant 
and  a  condition.  The  same  criticism  may  be 
made  in  reference  to  the  separate  writing  signed 
by  Finch  and  Hale,  at  the  time  of  the  execu- 
tion by  the  latter  of  the  bill  of  sale  to  the  for- 
mer. The  latter  writing  shows,  it  is  true,  sev- 
eral covenants  and  agreements  upon  the  part  of 
Finch,  but  no  covenant  or  agreement  in  refer- 
ence to  the  use  of  the  boat,  such  as  is  found  in 
the  writings  which  passed  between  the  Califor- 
nia Steam  Navigation  and  the  Oregon  Steam 
Navigation,  or  such  as  are  containedin  the  sep- 
arate agreement  between  the  latter  and  Winsor 
and  his  associates. 

If,  therefore,  we  suppose  (which  we  could  not 
do  without  discrediting  some  of  the  testimony) 
that  Finch,  at  the  time  of  his  purchase,  had 
knowledge  of  all  the  papers  executed  upon  prior 
sales  of  The  New  World,  the  absence,  as  well 
from  the  bill  of  sale  accepted  by  him,  as  from 
the  written  agreement  of  the  same  date,  signed 
by  him  and  Hale,  of  any  covenant  or  agreement 
that  he  would  not  use  that  vessel,  or  permit  it 
to  be  used,  on  the  prohibited  waters  within  the 

Eeriod  prescribed,  quite  conclusively  shows  that 
e  never  intended  to  assume  the  personal  re- 
sponsibility which  would  result  from  such  a 
covenant. 

It  thus  appears  that  the  circumstances,  sepa- 
rately considered,  militate  against  the  construc- 
tion for  which  plaintiff  contends. 

But,  if  we  omit  all  consideration  of  the  cir- 
cumstances under  which  the  bill  of  sale  from 
Hale  to  Finch  was  executed,  and  look  solely  at 
the  language  employed  in  that  instrument,  there 
seems  to  be  no  ground  upon  which  the  claim  of 
plaintiff  can  stand.  The  words  are  precise  and 
unambiguous.  No  room  is  left  for  construction. 
It  is  undoubtedly  true,  as  argued  by  counsel, 
that  neither  express  words  of  covenant,  nor  any 
particular  technical  words,  nor  any  special  form 
of  words,  are  necessary  in  order  to  charge  a  par- 
ty with  covenant.  1  Roll.  Abr.,  618;  Lant  v. 
Norris,  1  Burr.,  287;  WiUiamton  v.  Lodrington, 
1  Yes.,  516;  Sheppard's  Touchstone,  161,  162; 
Courtney  v.  Taylor,  7  Scott  (N.  R.),  749;  2  Para. 
Cont. ,  510.  '  'The  law,"  says  Bacon,  "does  not 
seem  to  have  appropriated  any  set  form  of  words 
which  are  absolutely  necessary  to  be  made  use 
of  in  creating  a  covenant."  Bac.  Abr.,  Cove- 
nant, A.  So,  in  Sheppard's  Touchstone,  161. 
162,  it  is  said:  "  There  need  not  be  any  formal 
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words,  as  'covenant,'  'promise,'  and  the  like,  to 
make  a  covenant  on  which  to  ground  an  action 
of  covenant,  for  a  covenant  may  be  had  by  any 
other  words;  and  upon  any  part  of  an  agreement 
in  writing,  in  whatsoever  words  it  be  set  down, 
for  anything  to  be  or  not  to  be  done,  the  party 
to  or  with  whom  the  promise  or  agreement  is 
made  may  have  his  action  upon  the  breach  of 
the  agreement."  "  Sometimes,"  says  Mr.  Par- 
sons, "words  of  proviso  and  condition  will  be 
construed  into  words  of  covenant  when  such  is 
the  apparent  intention  and  meaning  of  the  par- 
ties." 2  Pars.  Cont.,  510,  511.  There  are  also 
cases  in  the  books  in  which  if  has  1>cen  hold  thnt 
even  a  recital  in  a  deed  may  amount  to  a  cove- 
nant. Farrall  v.  UilJiUh,  5  C.  B.  (N.  S.),  840; 
(in  at  Northern  R.  W.  Co.  v.  Harrison,  12  C. 
B.,  576;  Severn  and  Clerke's  Case,  1  Leon,  122. 
And  there  are  cases  in  which  the  instrument  to 
be  construed  was  held  to  contain  both  a  condi- 
tion  and  a  covenant;  as  "If  a  man  by  indenture 
[269]  lettcth  lands  for  years,  provided  always,  and  it 
is  covenanted  and  agreed,  between  the  said  par- 
ties, that  the  lessee  should  not  alien."  '  It  was 
adjudged  that  this  was  "  A  condition  by  force 
of  the  proviso,  and  a  covenant  by  force  of  the 
other  words."   Co.  Lilt.,  203  //. 

But  according  to  the  authorities,  including 
some  of  those  above  cited,  and  from  the  reason 
and  sense  of  the  thing,  a  covenant  will  notarise 
unless  it  can  be  collected  from  the  whole  instru- 
ment that  there  was  an  agreement,  or  promise, 
or  engagement,  upon  the  part  of  the  person 
sought  to  be  charged,  for  the  performance  or 
non-performance  of  some  act.  Comyns,  in  his 
Digest  (Covenant,  A  2),  says  that  "Any  words 
in  a  deed  which  show  an  agreement  to  do  a 
thing,  make  a  covenant."  "But,"  says  the  same 
author,  "where  words  do  not  amount  to  an  agree- 
ment, covenant  does  not  lie;  as,  if  they  are  mere- 
ly conditional  to  defeat  the  estate;  as,  a  lease, 
provided  and  upon  condition  that  the  lessee  col- 
"TBcTand  pay  the  rents  of  his  other  houses. "  Com. 
Dig.,  Covenant,  A  3.  The  language  last  quoted 
is  found  also  in  Piatt's  Treatise  on  the  Law  of 
Covenants.  Law  Library,  Vol.  8,  p.  17.  It 
there  appears  in  connection  with  his  reference 
to  the  case  where  A  leased  to  B  for  years,  on  con- 
dition that  he  should  acquit  the  lessor  of  ordi- 
nary and  extraordinary  charges,  and  should 
keep  and  leave  the  houses  it  the  end  of  the  term 
in  as  good  plight  as  he  found  them.  In  such 
case,  the  author  remarks,  the  lessee  was  held  li- 
able to  an  action  for  omitting  to  leave  the  houses 
in  good  plight,  "  for  here  an  agreement  was  im- 
plied." 

Applying  these  doctrines  to  the  case  before 
us,  its  solution  is  not  difficult.  Without  stop- 
ping to  consider  whether  a  covenant  upon  the 
l»rt  of  Finch  could  arise  out  of  a  bill  of  sale 
which  he  did  not  sign,  but  merely  accented  from 
Ids  vendor  (Piatt,  Covenants,  en.  1),  it  is  suffi- 
cient to  say  that  that  instrument  contains  no 
agreement  or  engagement  or  promise  by  him 
that  he  would  or  would  not  do  anything.  There 
is,  in  terms,  a  covenant  by  Hale  to  Finch  to  de; 
fend  the  title  to  the  boat  and  its  machinery 
against  all  persons  whomsoever.  This  is  imme- 
diately followed  by  language  implying  an  agree- 
ment, not  that  Finch  would  not  use,  or  permit 
others  to  use,  the  boat  and  its  machinery  upon 
the  prohibited  waters  within  the  period  limited, 
but  only  an  agreement  that  the  sale  was  upon  the 
See  14  Otto. 


express  condition  that  neither  the  boat  nor  its  ma- 
chinery should  be  so  used.  It  is  the  case  of  a  [270] 
bare,  naked  condition,  unaccompanied  by  words 
implying  an  agreement,  engagement  or  promise 
by  the  vendee  that  he  would  personally  perform 
or  become  personally  responsible  for  the  per- 
formance of  the  express  condition  upon  which 
the  sale  was  made.  The  vendee  took  the  prop- 
erty subject  to  the  right  which  the  law  reserved 
to  the  vendor,  of  recovering  it  upon  breach  of 
the  condition  prescribed.  The  vendee  was  will- 
ing, as  the  words  in  their  natural  and  ordinary 
sense  indicate,  to  risk  the  loss  of  the  steamboat 
when  such  breach  occurred,  but  not  to  incur  the 
personal  liability  which  would  attach  to  a  cove- 
nant or  agreement  upon  his  part,  that  he  would 
not  use,  and  should  not  permit  others  to  use, 
the  boat  or  its  machinery  upon  the  waters  and 
within  the  period  named.  If  this  be  not  so,  then 
every  condition  in  a  deed  or  other  instrument, 
however  bald  that  instrument  might  be  of  lan- 
guage implying  an  agreement,  could  be  turned, 
by  mere  construction,  and  against  the  apparent 
intention  of  the  parties,  into  a  covenant  or  agree- 
ment involving  personal  responsibility.  The 
vendor  having  expressly,  and  the  vendee  im- 
pliedly, agreed  that  the  sale  was  upon  an  express 
condition — stated  in  such  form  as  to  preclude 
the  idea  of  personal  responsibility  upon  the  part 
of  the  vendee — we  should  give  effect  to  their  in- 
tention, thus  distinctly  declared. 

This  conclusion  disposes  of  the  case,  and  re- 
lieves us  of  the  necessity  of  considering  other 
questions  of  an  interesting  nature  which  coun- 
sel have  discussed. 

Judgment  affirmed. 

True  copy.  Test : 

James  H.  McKenncy,  Clerk,  Sup.  Court,  D.  8. 


JOHN  C.  BELK,  l'lff.  in  Err . 
«. 

HENRY  MEAGHER  et  al. 

(8ee  8.  C,  14  Otto.  279-291.) 

Mining  claim— possession — relocation,  when  in- 
valid—objection* to  evidence— county  records. 

1.  Work  done  In  June,  1875,  on  a  mining  claim 
was  sufficient  to  give  the  original  locators  or  those 
claiming  under  them  an  exclusive  right  to  the  pos- 
session and  enjoyment  of  the  property  until  Jan.  1. 
1877,  under  the  Act  of  1872,  and  the  Acts  of  1878  and 
1874,  amendatory  thereof. 

2.  A  mining  claim  perfected  under  the  law  is 
property.  -  There  is  nothing  in  the  Act  of  Congress 
which  makes  actual  possession  any  more  necessary 
for  the  protection  of  the  title  acquired  to  such  a 
claim  by  a  valid  location,  than  it  is  for  any  other 
grant  from  the  United  States. 

3.  Mining  claims  are  not  open  to  relocation  until 
the  rights  of  a  former  locator  have  come  to  an  end. 
The  right  to  the  possession  comes  only  from  a  valid 
location.  If  there  is  no  valid  location  there  can  be 
no  possession  under  it. 

4.  Where  an  attempted  relocation  by  one  is  invalid, 
another  who  has  got  into  possession  and  effected  a 
relocation  has  secured  a  better  right. 

5.  Nothing  which  occurred  in  the  progress  of  the 
trial  below  can  be  assigned  for  error  here,  which 
was  not  brought  to  the  attention  of  the  court  be- 
low and  decided  by  it  When  specific  objections  are 
made  to  the  admission  of  evidence,  the  court  has 
the  right  to  assume  that  all  others  are  waived,  and 
proceed  with  the  case  accordingly.  , 

ft.  The  official  records  of  the  county,  transcribed, 
under  the  supervision  of  the  recorder,  into  a  book 
which  has  been  recognised  as  part  of  the  public 
records  of  the  office,  the  original  book  having  been 
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lost  or  destroyed,  are  admissible  to  prove  a  location. 
[No.  69J 

Decided 


Argued  Nov.  £,  1881. 


Dec.  6, 1881. 


IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 
The  case  is  stated  by  the  court. 
Messrs.  Shellabarger  &  Wilton,  E.  W. 
Toole  and  J.  H.  MandeviUe,  for  plaintiff  in 
error. 

Messrs.  Richard  T.  Merrick,  M.  F.  Mor- 
ris, W.  W.  Dixon  and  J.  C.  Robinson,  for  de- 
fendants in  error. 

Mr.  Cliief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  of  ejectment  brought  by 
Belk,  the  plaintiff  in  error,  to  recover  the  pos- 
session of  a  certain  alleged  quartz-lode  mining 
claim,  being,  as  is  stated  in  the  complaint,  "A 
relocation  of  a  part  of  what  is  known  as  the  old 
original  lode  claim."  Passing  by  for  the  pres- 
ent the  exceptions  taken  to  the  rulings  of  the 
court  at  the  trial  on  the  admission  and  rejection 
of  testimony,  the  facts  affecting  the  title  of  the 
respective  parties  may  be  stated  as  follows: 

In  July  or  August,  1864,  George  O.  Hum- 
phreys and  William  Allison  located  the  dis- 
covery claim  on  the  original  lode  and  claims 
one  and  two  west  of  discovery.  These  loca- 
tions were  valid  and  subsisting  on  the  10th  of 
May,  1872,  and  no  claim  adverse  to  them  then 
existed.  No  work  was  done  on  them  between 
that  date  anc"  June,  1875.  During  the  month  of 
June,  1875,  and  before  any  relocation  had  been 
made,  the  original  locators,  or  their  grantees, 
resumed  work  upon  the  claims  and  did  enough 
to  re-establish  their  original  rights,  if  that  could 
be  done  by  a  simple  resumption  of  work  at  that 
time.  No  work  was  afterwards  done  on  the  prop- 
erty by  the  original  locators,  or  any  one  claim- 
ing under  them,  and  it  does  not  appear  that  they 
were  in  the  actual  possession  of  the  claims,  or 
any  part  thereof,  on  the  19th  of  December,  1876, 
or  for  a  long  time  before.  It  is  conceded  by 
both  parties  that  the  original  claims  lapsed  on 
the  1st  of  January,  1877,  because  of  a  failure  to 
perform  the  annual  work  required  by  the  Act 
of  Congress  in  such  cases. 

On  the  19th  of  December,  1876,  Belk  made 
the  relocation  under  which  he  now  claims,  and 
did  all  that  was  necessary  to  perfect  his  rights, 
if  the  premises  were  at  that  time  open  for  that 
purpose.  His  entry  on  the  property  was  peace- 
able, no  one  appearing  to  resist.  Between  the 
date  of  his  entry  and  the  21st  of  February,  1877, 
he  did  a  small  amount  of  work  on  the  claim, 
which  did  not  occupy  more  than  two  days  of 
his  time,  and  probably  not  so  much  as  that,  and 
he  had  no  other  possession  of  the  property  than 
such  as  arose  from  his  location  of  the  claim  and 
his  occasional  labor  upon  it.  On  the  21st  of  Feb- 
ruary, 1877,  the  defendants  entered  on  the  prop- 
erty peaceably  and  made  another  relocation,  do- 
ing all  that  was  required  to  perfect  their  rights, 
if  the  premises  were  at  the  time  open  to  them. 
The  possession  they  had  when  this  suit  was  be- 
gun, was  in  connection  with  the  title  they  ac- 
quired in  that  way. 

Upon  this  state  of  facts  the  questions  pre- 
sented in  argument  ior  our  consideration  are: 

1.  Whether  the  work  done  in  June,  1875,  was 
sufficient  to  give  the  original  locator?,  or  those 
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claiming  under  them,  an  exclusive  right  to  the 
possession  and  enjoyment  of  the  property  until 
January  1, 1877. 

2.  Whether,  if  it  was,  a  valid  relocation  of 
the  premises,  good  as  against  everybody  but 
the  original  locators  or  their  grantees,  could  be 
made  by  Belk  on  the  19th  of  December,  1876. 
his  entry  for  that  purpose  being  peaceable  and 
without  force. 

8.  Whether  if  Belk's  relocation  was  invalid 
when  made,  it  became  effectual  in  law  on  the 
1st  of  January,  1877,  when  the  original  claims 
lapsed;  and, 

4.  Whether,  even  if  the  relocation  of  BeiE  was 
invalid,  the  defendants  could,  after  the  1st  of 
January,  1877,  make  a  relocation  which  would 
give  them  as  against  him  an  exclusive  right  to- 
the  possession  and  enjoyment  of  the  property, 
their  entry  for  that  purpose  being  made  peace- 
ably and  without  force. 

By  "An  Act  to  Promote  the  Development  of 
the  Mining  Resources  of  the  United  States,'* 
passed  May  10, 1872, 17  Stat,  at  L.,  91,  ch.  152, 
sec.  8,  it  was  provided  that  the  locators  of  all 
mining  locations  theretofore  made,  or  which 
should  thereafter  be  made,  on  any  mineral  vein, 
lode  or  ledge  situated  on  the  public  domain, 
their  heirs  and  assigns,  where  no  adverse  claim 
then  existed,  should  have  the  exclusive  right  of 
possession  and  enjoyment  of  all  the  surface  in- 
cluded within  the  lines  of  their  locations,  so 
long  as  they  complied  with  the  laws  of  the 
United  States,  and  with  state,  territorial  and 
local  regulations,  not  in  conflict  with  the  laws 
of  the  United  States,  governing  their  possessory 
title.  By  the  same  Act  (p.  92,  sec.  5)  it  was  fur-  roMi 
ther  provided  that  on  all  claims  located  prior 
to  the  passage  of  the  Act,  $10  worth  of  work 
should  be  performed  or  improvements  made 
each  year  for  each  one  hundred  feet  in  length 
along  t  he  vein,  until  a  patent  should  have  issued 
therefor,  and  upon  a  failure  to  comply  with  this 
condition,  the  claim  or  mine  on  which  the  fail- 
ure occurred  should  be  open  to  relocation  in  the 
same  manner  as  if  no  location  of  the  same  had 
ever  been  made,  provided  the  original  locators, 
their  heirs,  assigns  or  legal  representatives  had 
not  resumed  work  on  the  claim  after  the  fail- 
ure and  before  the  relocation.  By  another  Act, 
passed  March  1,  1873,  17  Stat,  at  L.,  483,  oh. 
214,  the  time  for  making  the  first  annual  ex- 
penditure, under  the  Act  of  1872,  was  extended 
to  June  10, 1874;  and  by  an  Act  of  June  6, 1874, 
18  Stat,  at  L.,  81,  ch.  220,  to  January  1,  1875. 
The  exact  language  of  this  last  Act  is  as  fol- 
lows: "  That  the  provisions  of  the  5th  section 
of  the  Act  *  *  *  passed  May  10,  1872, 
which  requires  expenditures  of  labor  and  im- 
provements on  claims  located  prior  to  the  pas- 
sage of  said  Act,  are  hereby  so  amended  that 
the  time  for  the  first  annual  expenditure  on 
claims  located  prior  to  the  passage  of  said  Act, 
shall  be  extended  to  the  first  day  of  January, 
1875." 

For  all  the  purposes  of  this  case,  the  law 
stands  as  it  would  if  the  original  Act  of  1872 
had  provided  that  the  first  annual  expenditure 
on  claims  in  existence  when  that  Act  was  passed 
might  be  made  at  any  time  before  January  1, 
1875,  and  annually  thereafter  until  a  patent  is- 
sued. If  not  made  by  that  time  the  claim  would 
be  open  to  relocation,  provided  work  was  not 
resumed  upon  it  bv  the  original  locators,  or 
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those  claiming  under  them,  before  a  new  loca- 
tion was  made.  Such  being  the  law,  it  seems  to 
us  clear  that  if  work  is  renewed  on  a  claim 
after  it  has  once  been  open  to  relocation,  but 
before  a  relocation  is  actually  made,  the  rights 
of  the  original  owners  stand  as  they  would  if 
there  had  been  no  failure  to  comply  with  this 
condition  of  the  Act.   The  argument  on  the 

rrt  of  the  plaintiff  in  error  is,  that  if  no  work 
done  before  January,  1875,  all  rights  under 
the  original  claim  are  gone;  but  that  is  not,  in 
our  opinion,  the  fair  meaning  of  the  language 
which  Congress  has  employed  to  express  its 
will.  As  we  think,  the  exclusive  possessory 
rights  of  the  original  locator  and  his  assigns 
were  continued,  without  any  work  at  all,  until 
January  1, 187S,  and  afterwards  if,  before  an- 
other entered  on  his  possession  and  relocated 
the  claim,  he  resumed  work  to  the  extent  re- 
13883]  quired  by  the  law.  Hib  rights  after  resumption 
were  precisely  what  they  would  have  been  if 
no  default  had  occurred.  The  Act  of  1875  is  in 
form  an  amendment  of  that  of  1872,  and  all  the 
provisions  of  the  old  law  remain  in  full  force, 
except  so  far  as  they  are  modified  by  the  new. 

From  what  has  thus  been  said,  it  is  apparent 
that  as  work  was  done  in  the  present  case  dur- 
ing the  year  1875,  before  any  relocation  was 
made,  the  original  claim  was  continued  in  force 
and  made  operative  until  there  could  be  an- 
other forfeiture  by  reason  of  the  failure  of  the 
owners  to  do  the  necessary  annual  work.  The 
year  in  which  the  work  was  done  began  on  the 
1st  of  January,  1875,  and  ended  on  the  81st  of 
December.  The  law  fixes  no  time  within  a  year 
when  the  work  must  be  done.  Consequently, 
if  done  at  any  time  during  the  year,  it  is 
enough,  and  there  can  be  no  forfeiture  until  the 
entire  year  has  gone  by.  That,  in  this  case, 
would  not  be  until  December  81, 1876,  and  the 
work,  if  completed  on  that  day,  would  be  just 
as  effectual  for  the  protection  of  the  claim  as  if 
it  had  been  done  on  the  1st  of  January  previous. 
It  follows  that  on  the  19th  of  December,  1876. 
the  owners  of  the  original  location  had,  under 
the  Act  of  Congress,  the  exclusive  right  to  the 
possession  and  enjoyment  of  the  property  in 
dispute. 

A  mining  claim  perfected  under  the  law  is 
property  in  the  highest  sense  of  that  term,  which 
may  be  bought,'  sold  and  conveyed,  and  will 
pass  by  descent.  Fbrbet  y.  Oracey,  94  U.  S. ,  767 
[XXI  v.,  8141.  There  is  nothing  in  the  Act  of 
Congress  which  makes  actual  possession  any 
more  necessary  for  the  protection  of  the  title 
acquired  to  such  a  claim  by  a  valid  location, 
than  it  is  for  any  other  grant  from  the  United 
States.  The  language  of  the  Act  is  that  the  lo- 
cators "  Shall  have  the  exclusive  right  of  pos- 
session and  enjoyment  of  all  the  surface  in- 
cluded within  the  lines  of  their  locations," 
which  is  to  continue  until  there  shall  be  a  fail- 
ure to  do  the  requisite  amount  of  work  within 
the  prescribed  time.  Congress  has  seen  fit  to 
make  the  possession  of  that  part  of  the  public 
lands  which  is  valuable  for  minerals  separable 
from  the  fee,  and  to  provide  for  the  existence 
1 284 1  of  811  eld"8*?6  right  to  the  possession,  while 
1  'the  paramount  title  to  the  land  remains  in  the 
United  States.  In  furtherance  of  this  policy  it 
was  enacted,  18  Stat  at  L.,  441,  ch.  67,  sec.  9; 
B,  8.,  sec  910,  that  no  possessory  action  be- 
tween individuals  in  the  courts  of  the  United 
See  14  Otto. 


States  for  the  recovery  of  mining  titles  should 
be  affected  by  the  fact  that  the  paramount  title 
to  the  land  was  in  the  United  States,  but  that 
each  case  should  be  adjudged  by  the  law  of 
possession. 

Mining  claims  are  not  open  to  relocation  un- 
til the  rights  of  a  former  locator  have  come  to 
an  end.  A  relocator  seeks  to  avail  himself  of 
mineral  in  the  public  lands  which  another  has 
discovered.  This  he  cannot  do  until  the  discov- 
erer has,  in  law,  abandoned  his  claim  and  left 
the  property  open  for  another  to  take  up.  The 
right  of  location  upon  the  mineral  lands  of  the 
United  States  is  a  privilege  granted  by  Con- 
gress, but  it  can  only  be  exercised  within  the 
limits  prescribed  by  the  grant.  Locations  can 
only  be  made  where  the  law  allows  it  to  be 
done.  Any  attempt  to  go  beyond  that  will  be  of 
no  avail.  Hence,  a  relocation  on  lands  actually 
covered  at  the  time  by  another  valid  and  sub- 
sisting location  is  void;  and  this  not  only  against 
the  prior  locator,  but  all  the  world,  because  the 
law  allows  no  such  thing  to  be  done.  It  follows 
that  the  relocation  of  Belk  was  invalid  at  the 
time  it  was  made,  and  continued  to  be  so  until 
January  1,  1877. 

The  next  inquiry  is,  whether  the  attempted 
location  in  December  became  operative  on  the 
1st  of  January,  so  as  to  give  Belk  the  exclusive 
right  to  the  possession  and  enjoyment  of  the 
claim  after  that.  We  think  it  did  not.  The 
right  to  the  possession  comes  only  from  a  valid 
location.  Consequently,  if  there  is  no  location 
there  can  be  no  possession  under  it.'  Location 
does  not,  necessarily,  follow  from  possession, 
but  possession  from  location.  A  location  is  not 
made  by  taking  possession  alone,  but  by  work- 
ing on  the  ground,  recording  and  doing  what- 
ever else  is  required  for  that  purpose  by  the 
Acts  of  Congress  and  the  local  laws  and  regu- 
lations. As  in  this  case,  all  these  things  were 
done  when  the  law  did  not  allow  it;  they  are  as 
if  they  had  never  been  done.  On  the  19th  of 
December  the  right  to  the  possession  of  this 
property  was  just  as  much  withdrawn  from  the 
public  domain  as  the  fee  is  by  a  valid  grant 
from  the  United  8tates  under  the  authority  of 
law,  or  the  possession  by  a  valid  and  subsist- 
ing homestead  or  preemption  entry.  As  the 
United  States  could  not  at  the  time  give  Belk 
the  right  to  take  possession  of  the  property  for 
the  purpose  of  making  his  location,  because 
there  was  an  existing  outstanding  grant  of  the 
exclusive  right  of  possession  and  enjoyment,  it 
would  seem  necessarily  to  follow  that  any  tor- 
tious entry  he  might  make  must  be  unavailing 
for  the  purposes  of  a  valid  location  of  a  claim 
under  the  Act  of  Congress  •  A  location,  to  be 
effectual,  must  be  good  at  the  time  it  is  made. 
When  perfected  it  has  the  effect  of  a  grant  by 
the  United  States  of  the  right  of  present  and 
exclusive  possession.  As  the  proceeding  to  lo- 
cate is  one  in  which  the  United  States  are  not 
directly  actors,  but  is  carried  on  by  the  locator 
alone,  so  that  he  may  take  what  the  United 
States  have,  through  an  Act  of  Congress,  of- 
fered to  give,  it  is  clear  that  there  can  be  noth- 
ing to  take  until  there  is  an  offer  to  give.  Here 
Congress  has  said,  in  unmistakable  language, 
that  what  has  been  once  located  under  the  law 
shall  not  be  relocated  until  the  first  location 
has  expired,  and  it  is  difficult  to  see  why,  if 
Belk  could  make  his  relocation  on  the  19th  of 
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December,  he  might  not  on  the  19th  of  January 
before.  Lanadah  v.  Daniels,  100  U.  S.,  116 
[XXV.,  6881.  .The  original  locators  and  their 
grantees  had  precisely  the  same  rights  after  the 
last  date  as  they  did  after  the  first,  the  only  dif- 
ference being  in  duration.  To  hold  that  an  en- 
try may  be  made  and  the  several  acts  done  nec- 
essary to  perfect  a  relocation  before  the  former 
location  has  expired,  will  be  to  encourage  un- 
seemly contests  about  the  possession  of  the  pub- 
lic mineral-bearing  lands  which  would  almost 
necessarily  be  followed  by  breaches  of  the  peace. 

This  brings  us  to  the  inquiry,  whether  the 
possession  of  Belk,  after  the  1st  of  January, 
was  such  as  to  prevent  the  defendants  from 
making  a  valid  relocation  and  acquiring  title 
under  it.  The  position  taken  in  behalf  of  Belk 
is,  that  even  if  the  original  locators,  or  their 
grantees,  had,  under  the  Act  of  Congress,  a  right 
to  the  possession  of  their  claim  until  January 
1,  a  Statute  of  Limitations  in  Montana  would 
bar  an  action  in  their  favor  against  him  for  its 
recovery,  because  they  had  not  been  in  actual 
possession  within  a  year  previous  to  his  entry 
and,  consequently,  his  entry,  though  tortious 
as  to  them,  was  good  as  the  beginning  of  an  ad- 
verse possession,  which,  if  continued  for  a  year, 
would  entitle  him  to  a  patent  under  the  provis- 
ions of  section  2882  of  the  Revised  Statutes. 
The  Statute  of  Montana  relied  on,  is  as  follows 

"No  action  to  recover  any  mining  claim, 
whether  placer  or  quartz,  or  any  quartz  lead  or 
lode,  or  any  interests  therein  or  possession  there- 
of, unless  the  same  be  held  under  patent  from 
the  Government  of  the  United  States,  shall  be 
commenced  or  maintained  unless  that  it  is 
proved  that  the  plaintiff  or  his  assigns  or  prede- 
cessor in  interest,  were  in  the  actual  seisin  or 
possession  of  such  mining  claim,  quartz  lead  or 
lode,  within  one  year  nextbefore  the  commence- 
ment of  such  action."  *  *  *  Laws  of  Mon- 
tana, 1872,  p.  591. 

And  section  2882  of  the  Revised  Statutes  is  as 
follows: 

"  Where  such  person  or  association,  they  and 
their  grantors,  have  held  and  worked  their 
claims  for  a  period  equal  to  the  time  prescribed 
by  the  Statute  of  Limitations  for  mining  claims 
of  the  State  or  Territory  where  the  same  may 
be  situated,  evidence  of  such  possession  and 
working  of  the  claims  for  such  period  shall  be 
sufficient  to  establish  a  right  to  a  patent  thereto 
under  this  chapter,  in  the  absence  of  an  adverse 
claim."  •  *  * 

The  Montana  Statute  was  passed  January  11, 
1872,  and  the  Act  of  Congress,  under  which 
both  parties  claim,  on  the  10th  of  May  there- 
after. Under  the  Act  of  Congress,  as  has  just 
been  seen,  the  original  locators,  or  their  grantees 
liad  what  was  equivalent  to  a  grant  by  the  United 
States  of  the  right  to  the  exclusive  possession 
and  enjoyment  of  the  property  until  January  1. 
If  the  Montana  Statute  is  in  any  respect  repug- 
nant to  this,  it  was  repealed  to  the  extent  of 
.such  repugnancy  by  the  Act  of  Congress.  As 
between  mere  possessors,  having  no  other  title 
than  such  as  they  got  by  mere  occupancy,  an 
action  would,  undoubtedly,  be  barred  by  the 
Montana  Statute.  Whether  that  would  be  so  in 
n  case  where  an  actual  right  of  possession  had 
been  acquired  under  the  Act  of  Congress,  is  a 
question  we  need  not  consider,  as  here  the  con- 
troversy is  not  between  Belk  and  the  prior  lc- 
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cators.  It  is  clear  that,  whbther  an  action  could 
be  maintained  against  him  or  not  in  Montana, 
Belk's  right  of  location  depended  entirely  on 
the  Act  of  Congress,  and  under  that,  as  has  al- 
ready been  seen,  what  he  did  had  no  effect  as  rsA71 
securing  to  himself  the  grant  of  any  rights.  All  l**»7 1 
he  got  or  could  get  by  his  entry  was  possession, 
and  that,  to  be  of  any  avail,  must  be  actual. 

Under  the  provisions  of  the  Revised  Statutes 
relied  on,  Belk  could  not  get  a  patent  for  the 
claim  he  attempted  to  locate,  unless  he  secured 
what  is  here  made  the  equivalent  of  a  valid  lo- 
cation by  actually  holding  and  working  for 
the  requisite  time.  If  he  actually  held  pos- 
session and  worked  the  claim  long  enough  and 
kept  all  others  out,  his  right  to  a  patent  would 
be  complete.  He  had  no  grant  of  any  right  of 
possession.  His  ultimate  right  to  a  patent  de- 
pended entirely  on  his  keeping  himself  in  and 
all  others  out,  and  if  he  was  not  actually  in,  he 
was,  in  law,  out.  A  peaceable  adverse  entry, 
coupled  with  the  right  to  hold  the  possession 
which  was  thereby  acquired,  operated  as  an 
ouster,  which  broke  the  continuity  of  his  hold- 
ing and  deprived  him  of  the  title  he  might  have 
got  if  he  had  kept  in  for  the  requisite  length  of 
time.  He  had  made  no  such  location  as  pre- 
vented the  lands  from  being,  in  law,  vacant. 
Others  had  the  right  to  enter  for  the  purpose  of 
taking  them  up,  if  it  could  be  done  peaceably 
and  without  force.  There  is  nothing  in  Ather- 
ton  v.  Fowler,  96 U.  S.,518  [XXIV., 732],  to  the 
contrary  of  this.  In  that  case  it  was  held,  a 
right  oi  preemption  could  not  be  established  by 
&  forcible  intrusion  upon  the  possession  of  one 
who  had  already  settled  upon,  improved  and  in- 
closed the  property.  Upon  that  proposition  the 
court  was  unanimous.  We  also  all  agreed  that 
if  a  peaceable  entry  had  been  made  on  lands 
which  had  not  been  inclosed  or  improved,  a 
good  right  might  have  been  secured.  The  only 
difference  of  opinion  we  had  was,  as  to  whether 
the  entry  in  that  case  was  by  force  or  peaceably. 
A  majority  of  the  court  thought  it  was  forcible, 
while  the  minority  considered  that  the  case  had 
been  fairly  put  to  the  jury  on  the  question  of 
forcible  or  peaceable  entry,  and  the  effect  of  the 
verdict  was  that  it  had  been  peaceable. 

This  brings  us  to  the  facts  of  the  present  case. 
No  one  contends  that  the  defendants  effected 
their  entry  and  secured  their  relocation  by  force. 
They  knew  what  Belk  had  done  and  what  he 
was  doing.  He  had  no  right  to  the  possession, 
and  was  only  on  the  land  at  intervals.  There 
was  no  inclosure,  and  he  had  made  no  improve- 
ments. He  apparently  exercised  no  other  acts 
of  ownership,  after  January  1,  than  every  ex-  [268] 
plorer  of  the  mineral  lands  of  the  United  States 
does  when  he  goes  on  them  and  uses  his  pick 
to  search  for  and  examine  lodes  and  veins.  As 
his  attempted  relocation  was  invalid,  his  rights 
were  no  more  than  those  of  a  simple  explorer. 
In  two  months  he  had  done,  as  he  himself  says, 
"no  hard  work  on  the  claim,"  and  he  "probably 
put  two  days'  work  on  the  ground."  This  was 
the  extent  of  his  possession.  He  was  not  an 
original  discoverer,  but  he  sought  to  avail  him- 
self of  what  others  had  found.  Relying  on  what 
he  had  done  in  December,  he  did  not  do  what 
was  necessary  to  effect  a  valid  relocation  after 
January  1.  His  possession  might  have  been 
such  as  would  have  enabled  him  to  bring  an  ac- 
tion of  trespass  against  one  who  entered  without 
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any  color  of  rlgnt,  but  it  was  not  enough ,  as  we 
think,  to  prevent  an  entry  peaceably  ana  in  good 
faith  for  the  purpose  of  securing  a  right  under 
the  Act  of  Congress  to  the  exclusive  possession 
and  enjoyment  of  the  property.  The  defend- 
ants having  got  into  possession  and  perfected  a 
relocation,  nave  secured  the  better  right.  When 
this  suit  was  begun  they  had  not  only  possession, 
but  a  right  granted  by  the  United  States  to  con- 
tinue their  possession  against  all  adverse  claim- 
ants. The  possession  by  Belk  was  that  of  a 
mere  intruder,  while  that  of  the  defendants  was 
accompanied  by  color  of  title. 

It  is  contended,  however,  that  the  court  erred 
in  its  charge  to  the  jury,  because  it  assumed  that 
the  defendants'  relocation  was  good  if  that  of 
Belk  was  bad.  The  notice  of  the  relocation 
of  the  defendants  was  proved  by  the  intro- 
duction of  the  county  records,  and  if  we  un- 
derstand correctly  the  position  which  is  now 
taken,  it  is  that  this  notice  was  defective  be- 
cause of  an  insufficient  affidavit.  We  cannot 
find  that  this  precise  objection  was  taken  below. 
When  the  record  was  first  offered  in  evidence  it 
seems  to  have  been  objected  to  generally,  but 
afterwards,  on  a  motion  to  strike  It  out,  the  rea- 
sons assigned  were:  1,  that  the  original  was  not 
shown  to  have  been  out  of  the  possession  or  un- 
der the  control  of  the  defendants;  and,  2,  that 
the  record  did  not  give  a  sufficient  description 
of  the  location.  As  the  affidavit  to  the  notice 
of  the  relocation  of  Belk  was  identical  in  form 
with  that  of  the  defendants,  it  is  possible  such 
an  objection  as  is  now  made  was  not  then  de- 
sirable; but  however  that  may  be,  we  are  clearly 
of  the  opinion  it  is  one  that  cannot  be  made  for 
the  first  time  in  this  court.  The  trial  below  was 
conducted  entirely  on  the  theory  that  Belk  had 
the  better  right,  because  the  defendants  could 
not,  in  law,  make  a  relocation  at  the  time  they 
did.  The  court  had  the  right  to  understand 
that  it  was  conceded  the  defendants  had  per- 
fected their  title  if  it  could  be  done  under  the 
circumstances,  and  the  special  objections  made 
to  the  evidence  that  was  introduced  should  not 
be  sustained.  Nothing  which  occurred  in  the 
progress  of  the  trial  below  can  be  assigned  for 
error  here  which  was  not  brought  to  the  atten- 
tion of  the  court  and  decided  by  it.  When 
specific  objections  are  made  to  the  admission  of 
evidence,  the  court  has  the  right  to  assume  that 
all  others  are  waived,  and  proceed  with  the  case 
accordingly.  Consequently,  when  the  specific 
objections  made  to  the  introduction  of  this  no- 
tice in  evidence  were  overruled,  the  court  had 
the  right  to  consider  it  was  no  longer  contended 
that  the  requisite  notice  had  not  been  given  and 
recorded. 

This  disposes  of  all  the  questions  raised  on 
the  instructions  to  the  jury.  It  remains  to  con- 
sider the  various  exceptions  taken  to  the  admis- 
sion and  rejection  of  testimony.    These  are: 

1.  As  to  the  admission  of  the  book  from  the 
office  of  the  Recorder  of  Deer  Lodge  County, 
to  prove  the  record  of  the  location  of  the  orig- 
inal lode  claims  by  Humphrey  and  Allison. 

2.  As  to  the  admission  of  the  books  of  record 
from  the  same  office,  to  prove  certain  deeds  by 
which  it  was  claimed  the  title  of  Humphrey  and 
Allison  to  the  original  lode  claims  was  trans- 
mitted, in  whole,or  in  part.to  one  Murphy;  and 

8.  The  rejection  of  the  testimony  of  one 
McFarland,  a  witness  produced  at  the  trial. 

See  14  Otto. 


1.  As  to  the  proof  of  the  record  of  the  loca- 
tion of  the  original  lode  claim. 

As  Belk  sets  up  title  only  as  a  relocatOT  of  part 
of  the  original  lode  claim,  he  impliedly  admits 
the  validity  of  the  prior  location.  There  can 
be  no  relocation  unless  there  has  been  a  prior 
valid  location,  or  something  equivalent,  of  the  [2»0] 
same  property.  It  is  nowhere  disputed  that 
Humphrey  and  Allison  were  the  locators  and 
owners  of  the  claim  originally.  The  proof  by 
the  record  was,  therefore,  probably  unneces- 
sary; but  if  not,  it  seems  to  us  the  book  offered 
was  sufficiently  authenticated.  It  was  one  of 
the  books  of  record  kept  in  the  proper  office  and 
transmitted  as  such  from  one  officer  to  another. 
The  original  recording  appears  to  have  been  in 
a  temporary  book  and,  at  a  very  early  date  in 
the  history  of  the  county,  transcribed  by  the 
deputy-recorder,  under  the  general  supervision 
of  his  principal,  into  the  book  which  has  since 
been  recognized  as  part  of  the  public  records  of 
the  office.  It  was  sufficiently  shown  that  the 
original  book  had  been  lost  or  destroyed.  This 
we  think  enough  to  justify  the  use  of  the  pres- 
ent book  in  its  place.  Having  been  recognized 
as  part  of  the  official  records  of  the  county  al- 
most from  the  time  of  the  organization  of  civil 
government  in  the  Territory,  it  would  be  dan- 
gerous to  exclude  it  now  without  any  proof  of 
fraud  or  mistake. 

2.  As  to  the  deeds,  m  the  view  we  take  of 
the  case,  it  is  entirely  unimportant  whether  the 
original  lode  claim  had  been  transferred  or  not. 
The  work  was  done  in  1875  by  Humphrey,  one 
of  the  original  locators,  for  the  express  purpose 
of  resuming  the  claim.  He  says  it  was  done 
under  an  arrangement  which  he  made  to  that 
effect  with  Thornton,  who,  according  to  the 
deeds  put  in  evidence,  was  the  owner  of  three 
fourths  of  the  property,  Humphrey  himself 
owning  the  rest.  It  is  a  matter  of  no  impor- 
tance to  Belk  whether  the  work  that  was  done 
inured  to  the  benefit  of  Humphrey  alone  or  to 
him  with  others.  Without,  therefore,  consid- 
ering any  of  the  questions  presented  in  the  ar- 
gument as  to  the  competency  of  the  evidence, 
or  the  proper  execution  of  the  deeds,  we  are 
clearly  of  the  opinion  that  there  is  nothing  in 
the  assignments  of  error  affecting  this  branch 
of  the  case  which  requires  a  reversal  of  the  judg- 
ment. 

8.  As  to  the  testimony  of  McFarland.  He 
was,  in  effect,  asked  whether  anyone  had  that 
day  pointed  out  to  him  the  line  between  the  Na- 
tional Mining  and  Exploring  Company's  ground  [291] 
and  the  defendant's;  and  if  so,  whom;  and  If 
he  knew  where  the  line  was.  There  was  bat 
one  question,  and  the  objection  was  made  to 
the  question.  It  was  entirely  immaterial,  so  far 
as  anything  appears  in  the  record,  whether  any- 
one pointed  out  the  line  to  the  witness  or  not, 
unless  it  was  some  one  connected  with  the  suit 
or  the  parties.  It  is  true,  if  he  knew  of  his  own 
knowledge  where  the  line  was  he  might  tell, 
but  in  the  form  the  question  was  put,  he  could 
well  think  he  would  be  permitted  to  tell  where 
it  was,  as  it  had  been  pointed  out  to  him.  The 
question  was  clearly  too  general,  and  on  that 
account  objectionable.  It  is  quite  possible  the 
witness  knew  facts  that  were  material  to  the  is- 
sue which  was  being  tried.  If  he  did,  and  the 
plaintiff  desired  to  have  them,  the  question 
should  have  been  made  more  specific  and  the 
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objections  to  the  form  of  that  which  was  put, 
removed. 

Upon  a  careful  consideration  of  the  whole  case, 
wejtnd  no  error,  and  tlie  judgment  is  affirmed. 
"miecopy.  Teat: 

James  H.  McKenney,  Clerk,  Bup.  Court,  U.  B. 

ated-111  U.  a,  861 ;  14  N.  W.  Rep.,  428. 


[319]         GARDNER  A.  SAGE,  Jr.,  Appt., 

v. 

JONATHAN  WYNCOOP,  as  Assignee  in 
Bankruptcy  of  John  H.  Fowler,  A  Bank- 
rupt, Impleaded  with  David  Cobsitt,  As 
Sheriff  of  Onondaga  County,  and  JOHN  H. 
FOWLER. 

(See  8.  C,  14  Otto,  319-821.) 
Preference  under  Bankrupt  Act. 

Under  the  Bankrupt  Act  very  slight  evidence  of 
an  affirmative  character,  or  the  existence  of  a  desire 
to  prefer  one  creditor,  or  of  acta  done  with  a,  view 
to  such  preference,  may  tw  sufficient  to  invalidate 
a  transaction. 

[No.  106.] 

Argued  Nov.  SI,  1881.    Decided  Dec.  f.,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellant,  for  the  purpose  of  com- 
pelling the  application  of  a  certain  sum  in  the 
custody  of  the  District  Court  of  the  United 
States  for  the  Northern  District  of  New  York 
in  bankruptcy,  to  the  payment  of  two  judg- 
ments claimed  to  have  been  recovered,  and  to 
be  held,  by  the  complainant  against  the  bank- 
rupt, John  H.  Fowler.  The  court  below  dis- 
missed the  bill,  and  the  complainant  appealed 
to  this  court. 

Messrs.  Ambrose  MoneU  and  Aaron  J.  Van- 
derpoel,  for  appellant. 

Mr.  George  N.  Kennedy,  for  appellee. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court : 

There  are  two  questions  in  this  case:  1. 
Whether  the  preference  which  the  appellant 
claims  to  have  got  by  his  judgments  and  levies 
was  procured  with  the  active  assistance  of  the 
[321]  bankrupt;  and  2.  Whether  the  appellant  is 
chargeable  with  notice  of  the  insolvency  of  the 
bankrupt. 

We  said  in  Wilson  v.  Bank,  17  Wall.,  487  [84 
U.  8.,  XXL,  728],  *'  Very  slight  evidence  of  an 
affirmative  character  of  the  existence  of  a  desire 
to  prefer  one  creditor,  or  acts  done  with  a  view 
to  such  preference, might  be  sufficient  to  inval- 
idate the  whole  transaction."  This  case  seems 
to  us  full  of  such  evidence.  The  bankrupt  was 
largely  insolvent,  and  we  cannot  but  believe  his 
son,  who  was  the  agent  of  the  appellant,  knew 
it  in  a  legal  sense,  when,  as  he  was  leaving  for 
Europe,  he  said  to  the  attorney  in  .whose  hands 
he  put  the  claim  for  collection,  *'  If  you  can 
assist  him  (the  bankrupt)  in  any  way  I  want  you 
to  do  it;  but  Gardner  Sage  is  my  client;  this  is 
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his  money,  and  I  want  him  protected  at  all  haz- 
ards." One  of  the  suits  was  begun  on  the  same 
day  and,  as  we  think,  with  the  help,  if  not  by 
the  procurement  of  the  bankrupt.  Before  the 
property  was  taken  into  the  actual  possession  of 
the  sheriff  under  any  levy,  the  papers  in  vol- 
untary bankruptcy  were  prepared  and  sent  to 
the  clerk  of  the  bankrupt  court  with  instruc- 
tions not  to  file  until  directed  to  do  so  by  tele- 
graph; and  as  soon  as  the  sheriff  had  perfected 
nis  last  levy,  and  was  in  actual  possession  of 
the  goods,  the  proceeds  of  which  are  now  in 
controversy,  the  necessary  dispatch  was  sent 
and  the  proceedings  begun.  Four  days  after- 
words, on  adjudication  of  bankruptcy  was  se- 
cured. We  deem  it  unnecessary  to  go  over  the 
evidence  in  detail.  It  is  sufficient  to  say  we  are 
satisfied  with  the  conclusions  reached  below. 
The  decree  is  affirmed. 
True  copy.  Tost : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


ROBERT  GRAME,  Ext.  of  John  Grams,  De- 
ceased, Plff.  in  Err., 
v. 

MUTUAL   ASSURANCE   SOCIETY  OF 
VIRGINIA. 

112  US  273 

WELLINGTON  GODDIN,  Exr.  of  S.  P. 
Vial,  Deceased,  Plff.  in  Err., 
v. 

MUTUAL   ASSURANCE    SOCD3TY  OF 
VIRGINIA. 

Refusal  of  court  below  to  rehear  a  cause,  not  re- 
viewable. 

A  petition  for  a  rehearing,  filed  in  the  court  below 
after  judgment,  which  has  been  refused,  is  no  part 
of  the  record  to  be  returned  here  with  a  writ  of  er- 
ror for  a  review  of  the  Judgment. 

[Nos.  1049,  1060.] 
Submitted  Nov.  28, 1881.    Decided  Dec.  12, 1881. 

IN  ERROR  to  the  Supreme  Court  of  Appeal? 
of  the  State  ofVirginia. 
Motions  for  certiorari.   Motions  to  dismiss. 
Motions  to  affirm. 

Messrs.  W.  B.  Webb  and  James  Lyons, 
for  plaintiff  in  error. 

Messrs.  P.  Phillips,  W.  A.  Maury  and  W. 
H.  Phillips,  for  defendant  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  motions  for  writs  of  certiorari  are  denied. 
A  petition  for  a  rehearing,  filed  in  the  court  be- 
low after  judgment,  which  has  been  refused,  is 
no  part  of  the  record  to  be  returned  here  with 
a  writ  of  error  for  a  review  of  the  judgment. 
Steines  v.  Franklin  Co.,  14  Wall.,  21  [81 U.  8., 
XX.,  848]. 

The  motions  to  affirm  are  also  *enied.  The 
further  consideration  of  the  motions  to  dismiss 
is  postponed  until  the  causes  come  up  for  hear 
logon  the  merits. 

James'  ^Itckenney,  Clerk  Bup.  Court,  U.  8. 

104  U.  8. 
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NARCISSA  SCRUGGS,  and  E.  R.  MAT- 
THEWS and  JAMES  MATTHEWS,  Sure- 
ties, Appts., 

v. 

MEMPHIS   AND  CHARLESTON  RAIL- 
ROAD. COMPANY  m  au 

Service  of  citation — bond  on  appeal— jurisdic- 
tional amount. 
US  cciv  Appx, 
L  Service  of  the  citation  on  appeal  on  the  attorney 

of  the  appellee,  is  sufficient. 

2.  The  bond  on  appeal  need  not  be  atoned  by  all 
the  appellants,  when  approved  by  the  Judge  It 
stands  as  security  for  all  the  appellees,  although  all 
ore  not  named  In  It. 

3.  Where  the  amount  in  dispute  as  shown  by  the 
exceptions  to  the  master's  report  is  more  than  16.000. 
and  Che  original  claim  of  the  appellee  exceeded  thai 
sum,  and  it  has  all  been  allowed  in  the  progress  of 
the  cause,  although  the  final  decree  in  bis  favor  was 
less  than  $6,000,  because  the  remainder  of  the  claim 
had.  by  order  of  the  court,  been  paid  from  the  pro- 
ceeds of  the  litigation,  the  case  will  not  be  dismissed 
for  want  of  sufficient  Jurisdictional  amount. 

[No.  891.] 

Submitted  Oct.  11, 1881.   Decided  Dec.  IS,  1881. 

APPEAL  from  the  District  Court  of  theUnited 
States  for  the  Northern  District  of  Missis- 
sippi. 

On  motion  to  dismiss. 

For  a  full  statement  of  this  case  see  the  re- 
port of  the  decision  upon  the  merits.  108  U. 
S.,  Book  XXVII.,  No.  116  of  October  Term, 
1882. 

The  present  motion  was  made  upon  the  fol- 
lowing grounds. 

First.  That  no  citation  had  been  served  on  the 
appellee,  J.  H.  Viser. 

Second.  That  the  appeal  bond  is  defective, 
because  it  is  given  and  signed  by  only  two  of 
the  appellants  ;  does  not  state  the  title  of  the 
cause  correctly;  is  made  payable  to  one  of  the 
two  appellees  only;  and  by  the  omission  of  the 
obligatory  part,  creates  no  obligation  even  upon 
those  who  have  signed  it. 

Third.  W.  F.  Dowd  was  a  party  to  the  cause 
in  the  court  below,  but  is  not  made  a  party  to 
the  appeal. 

Fourth.  This  court  has  no  jurisdiction  of  the 
appeal  as  regards  the  appellee,  J.  H.  Viser,  the 
decree  in  his  favor  being  for  a  sum  less  than 
$5,000. 

Mr.  J.  H.  Viser*  in  person,  in  support  of 
the  motion  to  dismiss,  cited,  as  to  the  first 
ground : 

Conk.  Tr.,  660,  657;  Chaffee  v.  Hayward,  20 
How.,  208  (61  U.  8.,  XV.,  804)  ;  Teaton  v. 
Lenox,  7  Pet,  220;  U.S.  v.  Hodge,  8  How., 584; 
ViUaboU*  v.  U.S.,  6  How.,  81;  Alviso  v.  U.  8., 
5  Wall.,  824  (72  U.  S.,  XVIII.,  492). 

As  to  the  third  ground  : 

2  Abb.  U.  8.  Pr.,  249,  257. 

As  to  the  fourth  ground : 

Walker  v.  U.  8.,  4  Wall..  168  (71  U.  8., 
XVIII.,  819);  Wiee  v.  Turnpike  Co.,  7  Cranch, 
276;  Gordon  v.  Ggden,  8  Pet..  88;  Smith  v. 
Honey,  8  Pet,  469  ;  Enapp  v.  Bank*,  2  How., 
78;  U.  8.  v.  McDowell,  4  Cranch,  816;  Terry*. 
Hatch,  98  U.  8.,  44  (XXHL,  796);  Conk.  Tr., 
42;  Abb.  U.  8.  Pr.,  887. 

Mr.  Chief  Justice  Wait*  delivered  the  opin- 
ion of  the  court : 
See  14  Otto. 


This  motion  it  denied.  There  is  sufficient  ev- 
idence of  the  service  of  the  citation  on  the  at- 
torney of  Viser,  and  that  is  enough.  U.  8.  v. 
Gurry,  6  How.,  Ill ;  Bacon  v.  Hart,  1  Black, 
89  [66  U.  8.,  XVH.,  52].  The  bond  for  the  ap- 
peal is  sufficient  The  appeal  does  not  operate 
as  a  supersedeas.  The  security  is  for  costs  only. 
The  bond  need  not  be  signed  by  all  the  appel- 
lants. Brockettv.  BrockeU,  2  How.,  240.  Hav- 
ing been  approved  by  the  Judge,  it  stands  as 
security  for  all  the  appellees. 

The  controversy  in  the  suit  is  as  to  the  ac- 
count between  Mrs.  Scruggs  and  the  Railroad 
Company,  growing  out  ofthe  purchase  by  the 
Company  of  the  hotel  in  Corinth.  The  amount 
in  dispute,  as  shown  by  the  exceptions  to  the 
master's  report,  is  more  than  $5,000.  Viser 
seeks  payment  of  a  debt  due  him  from  Mrs. 
Scruggs  out  of  the  proceeds  of  the  litigation  be- 
tween Mrs.  Scruggs  and  the  Railroad  Company, 
and  if  it  should  appear  that  she  was  not  bound 
to  return  tbe  Company  any  of  the  money  which 
was  paid  to  her,  he  can  have  no  decree  against 
her  personally.  The  relief  which  be  asks  is  a 
mere  incident  to  the  accounting  between  Mrs. 
Scruggs  and  the  Railroad  Company. 

In  addition  to  this,  it  appears  that  the  orig- 
inal claim  of  Viser  exceeded  $6,000.  Mrs. 
Scruggs  resisted  the  payment  of  the  whole.  It 
has  all  been  allowed  in  the  progress  of  the  cause. 
The  final  decree  in  his  favor  was  less  than 
$5,000,  because  the  remainder  of  the  claim  had, 
by  an  order  of  the  court,  been  paid  before  from 
the  proceeds  of  the  litigation. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


JOHN  MORRISON,  Pig.  in  Err.,  [21 

9. 

SAMUEL  8TALNAKER. 
(See  8.  C,  14  Otto,  tis-aa.) 
Preemption  right. 

The  Act  of  July  14, 1870,  gives  a  claimant  of  pre- 
emption rights,  eighteen  months  from  the  time  lim- 
ited for  his  declaratory  statement,  to  make  payment 
and  proof. 

[No.  149.] 

Submitted  Not.  tS,  1881.  Decided  Dec.  If,  1881. 

TN  ERROR  to  the  Supreme  Court  of  the  State 
J.  of  Nebraska. 

The  case  is  stated  by  the  court. 

Messrs.  Willis)  Drommond  and  Robert 
H.  Bradford,  for  plaintiff  in  error. 

No  counsel  appeared  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Nebraska.  The  suit  was  commenced  as  an 
action  of  ejectment  to  recover  possession  of  a 
quarter-section  of  land. 

The  defendant,  Stalnaker,  filed  an  answer  to 
the  plaintiff's  petition  in  the  nature  of  a  bill  in 
chancery,  to  the  effect  that  while  the  plaintiff 
had  the  patent  of  the  United  States  for  the 
land,  it  was  issued  to  him  in  fraud  of  the  rights 


V<yrn.-PrtempUm  right*.  See,  note  to  V.  8.  v. 
Fttagenud,  40  U.Tfa  Pet.),  407. 
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of  defendant  under  the  preemption  laws,  and  by 
mistake  of  the  officers  of  the  Land  Department 
in  regard  to  these  rights.  The  inferior  court 
of  the  "State  rendered  judgment  for  Morrison, 
which  was  reversed  on  appeal  to  the  Supreme 
Court. 

The  errors  assigned  here  may  be  divided  into 
two,  substantially. 

The  first  of  these  is,  that  the  Supreme  Court 
of  Nebraska  erred  in  holding  that  Stalnaker,  in 
making  his  application  to  the  Register  and  Re- 
ceiver of  the  Land-Office  to  enter  the  land, after 
he  had  in  due  time  filed  his  declaration  of  in- 
tention as  preem  'tor,  had  not  made  the  requi- 
site offer  of  proof  of  citizenship,  and  the  other 
facts  necessary  to  qualify  him  as  a  preemptor. 
To  this  the  only  answer  necessary  is,  that  those 
officers  refused  to  receive  any  proofs  from  him 
whatever,  or  any  money,  because  they  said  he 
came  too  late,  and  was  not,  for  that  reason,  en- 
titled to  enter  the  land,  no  difference  how  per- 
fect his  proof  otherwise  might  be. 

The  other  assignment  of  error  is,  that  the 
Supreme  Court  of  Nebraska  erred  in  deciding 
that  Stalnaker  had  any  right  to  perfect  his 
claim  by  proofs  twelve  months  after  bis  date  of 
settlement. 

It  appears  from  the  record  that  Stalnaker  en- 
tered upon  the  tract  of  land  in  controversy, 
January  18,  1871,  and  on  the  16th  day  of  Feb- 
ruary thereafter,  filed  with  the  Register  of  the 
Land-Office  his  declaratory  statement  of  inten- 
tion to  preempt  it. 

The  land  at  those  dates  was  not  subject  to 
private  entry,  having  been  withdrawn  by  the 
Land  Department  as  within  the  grant  to  the 
Burlington  and  Missouri  River  Railroad  Com- 
pany, though  it  had  been  by  proclamation  of- 
fered at  public  sale  prior  to  the  passage  of  the 
Act  making  said  grant. 

The  argument  of  counsel  for  plaintiff  in  er- 
ror is,  that  the  case  does  not  come  within  sec- 
tion 2267  of  the  Revised  Statutes,  because  the 
land  had  once  been  proclaimed,  and  because  it 
was  surveyed.  Sections  2265  and  2266  prescribe 
rules  of  preemption  for  land  surveyed,  but  not 
proclaimed  for  sale,  and  for  lands  not  yet  sur- 
veyed: and  section  2267  declares  that  au  claim- 
ants of  preemption  rights  under  these  two  sec- 
tions shall,  when  no  shorter  period  is  prescribed, 
make  their  proofs  within  thirty  months  after 
the  date  prescribed  for  filing  the  declaratory 
statement.  As  this  land  had  been  both  surveyed 
and  at  one  time  proclaimed  for  sale,  the  argument 
is  that  the  time  for  making  proof  is  not  gov- 
erned by  this  provision  of  section  2267. 

It  is,  therefore,  insisted,  that  it  is  governed 
by  section  2264,  which  requires  the  person  who 
asserts  a  preemption  on  land  subject  at  the  time 
to  private  entry,  to  make  the  proof  within  one 
year  after  the  date  of  settlement.  But  this  land, 
at  the  date  of  Stalnaker's  settlement,  was  not 
subject  to  private  entry. 

We  find,  however,  that  at  that  time  section 
2  of  the  Act  of  July  14. 1870, 16  Stat,  at  L„  279, 
was  in  force.  The  1st  section  of  that  Act  ex- 
tends certain  laws  for  the  sale  and  surveyof 
public  lands  to  the  Territory  of  Colorado.  The 
3d  section,  however,  is  more  general  and, among 
other  things  relating  to  settlers  on  lands  reserved 
for  railroad  purposes,  enacts  that  "  All  claim- 
ants of  preemption  rights  shall  hereafter,  when 
no  shorter  period  of  time  is  now  prescribed  by 
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law,  make  the  proper  proof  and  payment  for 
the  lands  claimed  within  eighteen  months  after 
the  date  prescribed  for  filing  their  declaratory 
notice  shall  have  expired." 

All  Stalnaker's  proceedings  took  place  while 
this  law  was  in  force.  It  gave  bun  eighteen 
months  from  the  time  limited  for  his  declara- 
tory statement,  namely:  from  the  18th  day  of 
April,  1871,  to  make  payment  and  proof. 

He  offered  his  money  and  his  proof  on  the 
first  day  of  June,  1872,  several  months  within  r2igi 
the  time  which  this  statute  allowed. 

The  Supreme  Court  of  Nebraska,  therefore, 
did  not  err  in  refusing  to  hold  that  his  right  ex- 
pired within  one  year  from  tbe  date  of  his  set- 
tlement, and  its  judgment  is  affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited-107U.8.,«4. 


NATIONAL  BANK  OF  GLOVER8VILLE, 
Plff.inErr., 
v. 

JAMES  H.  JOHNSON. 

(See  8.  G,  H  Otto,  271-8TO.) 

National  bank,  liability  to  penalties — discount, 
what  it— ease  distinguished. 

1.  A  national  bank  is  liable,  at  the  suit  of  the  in- 
dorser,  to  the  penalties  imposed  by  sections  6187  ana 
6196  of  the  U.  8.  R.  8.  for  discounting  business  paper, 
transferred  to  it  by  indorsement  imposing  the  or- 
dinary liability  upon  the  Indorses-,  at  a  greater  rate 
of  Interest  than  seven  per  cent  per  annum. 

2.  To  buy  or  purchase  a  debt  is  always  in  com- 
merce termed  to  discount  it.  Discount  is  the  differ- 
ence between  the  price  and  the  amount  of  the  debt. 

&  The  present  case  may.  perhaps,  be  distinguished 
from  oases  where  the  title  to  the  paper  is  trans- 
ferred by  an  indorsement  without  recourse,  or  by 
mere  delivery;  upon  which  this  court  expresses  no 

^  HNo.  189.] 

Argued  Not.  2S,  1881.      Decided  Dee.  It,  1881. 

TN  ERROR  to  the  Supreme  Court  of  the  State 
1  of  New  York. 

The  case  is  stated  by  the  court. 

Messrs.  Francis  Kenan  and  H.  8.  Park- 
hurst,  for  plaintiff  in  error: 

By  the  law  of  New  York  as  long  settled,  pei- 
sons  or  copartnerships  may  lawfully  do  in  that 
State  precisely  what  this  Bank  did  as  to  this 
business  paper.  It  is  neither  usurious  nor  un- 
lawful for  them  to  do  so. 

8  R.  S.  of  N.  Y.,  5th  ed.,  72,  etc.;  Munn  v. 
Commission  Co.,  15  Johns.,  44,  55,  etc.;  Cram 
v.  Hendricks,  7  Wend.,  569;  Cobb  v.  Tihu,  10- 
N.  Y.,  198;  Rapelye  v.  Anderson,  4  Hill  (N.Y.), 
472. 

The  transaction,  by  the  law  of  New  York, 
was  a  purchase  of  this  commercial  paper  and 
not  a  loan  of  money.  The  rule  of  law  is  the 
same,  whether  the  owner,  who  transfers  the 
business  paper,  indorses  it,  or  guaranties  its 
payment,  or  not. 

The  true  intent  and  meaning  of  the  National 
Banking  Act  is,  that  the  corporations  organized 
under  it  are  to  be  upon  the  same  footing,  as  to 
the  rate  of  interest  on  loans,  and  as  to  the  amount 
of  discount  by  which  they  may  become  the  own- 
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era  of  commercial  business  paper,  as  natural 
persons  in  the  State  where  they  are  located. 

U.  8.  R.  S.  sees.  5197,  5198;  Tiffany  v.  Bk., 
18  Wall.,  409  (85  U.  8.,  XXI.,  882);  Nat.  Bk. 
of  Charlotte  v.  Nat.  Ex.  Bk.  of  Bait.,  92-U. 
8.,  122, 127  (XXIII.,  679,  681);  Hintermisterv. 
Not.  Bk.,  64  N.  Y.,  212, 216. 

The  provisions  of  the  statute  in  question  were 
intended  to  prevent  the  national  banks  from 
violating  the  usury  laws  of  the  State. 

By  the  law  of  New  York,  it  is  usurious  to 
loan  or  advance  money  to  a  party  upon  his  own 
paper,  or  upon  paper  made  for  his  accommoda- 
tion, at  a  greater  rate  of  interest  or  discount 
than  seven  per  cent  per  annum;  but  it  is  not 
usurious  nor  illegal  in  that  State  for  parties  to 
acquire  business  paper,  paper  valid  in  the  hands 
of  the  holder,  at  a  rate  of  discount  agreed  upon 
by  the  parties  and  amounting  to  more  than 
seven  per  cent. 

Penal  statutes  are  to  be  construed  strictly. 
They  are  not  to  be  extended  to  cases  not  clearly 
within  their  intent  and  meaning. 

Mr.  Clayton  M.  P«.rke,  for  defendant  in 
error. 

National  banks  are  organized  under  Acts  of 
Congress,  and  Congress  nas  power,  not  only  to 
authorize  them  to  transact  certain  business,  but 
to  restrict  the  manner  in  which  such  business 
shall  be  done,  and  they  must  act  strictly  in  the 
manner  prescribed. 

2  Kent,  290,  299;  In  re  Wild,  11  Blatchf.,  248; 
Fowler  v.  ScuUy,  72  Pa.,  456;  Venango  Nat.  Bk. 
v.  Taylor,  56  Pa. ,  14;  Head  v.  Ins.  Co. ,  2  Cranch, 
127;  Bk.  v.  Dandridge,  12  Wheat.,  64;  Bk.  v. 
Earle,  18  Pet.,  587. 

Discounting  promissory  notes  by  a  bank  con- 
sists in  advancing  funds  upon  them,  deducting 
the  interest  in  advance  for  the  time  they  have  to 
run. 

Web.  Die.  Discount;  Fleekner  v.  Bk.,  8 
Wheat.,  888;  Bk.  v.  Baldwin,  28  Minn.,  198; 
8.  C,  28  Am.  Rep.,  688;  Thomp.  Nat.  Bk. 
Cos.  89;  Bk.  v.  Baker,  15  Ohio  St.,  68. 

Discounting  paper  is  understood  in  the  bus- 
iness of  banking  as  only  a  mode  of  loaning 
money  on  the  same,  and  taking  the  interest  in 
advance. 

Cases  above  cited,  and  Smith v.Bk.,2» Ohio, 
141;  Thomp.  Nat.  Bk.  Cas.,  886;  Ins.  Co.  v. 
Fly,  2  Cow.,  699;  Talmage  v.  PeU,  7  N.  Y.,  848; 
People  v.  Ins.  Co.,  15  Johns.,  N.  Y.,  892;  Pape 
v.  Bk.,  20  Kan.,  440;  27  Am.  Rep.,  188. 

The  transaction  in  evidence  in  this  case  as  to 
both  business  and  accommodation  paper  was 
that  of  discount,  and  is  directly  within  the  stat- 
ute which  forbids  the  taking  of  more  than  seven 
per  cent,  upon  any  loan  or  discount  made,  or 
upon  any  note,  bill  of  exchange,  or  other  evi- 
dence of  debt. 

There  is  nothing,  either  in  law  or  reason, 
why  a  borrower  may  not  obtain  the  discount 
by  a  bank,  of  the  existing  notes  and  bills  of 
others  of  which  he  is  the  holder,  as  well  as  of 
his  own  paper  made  directly  by  the  bank,  and 
when  such  paper  is  discounted  in  violation  of 
the  prohibition  contained  in  section  5197,17.  8. 
R.  8.  the  bank  so  discounting  is  liable  to  the 
penalty  imposed  therefor. 

Nash  v.  Bk.,  68  N.  Y.,  896;  Johnson  v.  Bk., 
74  N.  Y.,  829;  Smith  v.  Bk.,  26  Ohio,  141; 
Thomp.  Nat  Bank  Cas.,  886;  Bk.  v.  Pier  son, 
24  Minn.,  140;  S  C,  81  Am.  Rep,  841;  Bk.  v. 
See  14  Otto. 


Baker,  15  Ohio  St,  85;  Fleekner  v.  Bk.,  8 
Wheat,  888;  Bk.  v.  Satery,  82 N.  Y.,  291, 805. 

It  is  entirely  immaterial  whether  the  transac- 
tion is  called  a  purchase  or  a  discount' 

Mr.  Justice  Matthews  delivered  the  opinion 
of  the  court: 

The  original  action  was  brought  in  the  Su- 
preme Court  of  the  State  of  New  York  by  the 
defendant  in  error  to  recover  of  the  plaintiff  in 
error,  a  national  bank,  penalties  alleged  to  have 
been  incurred  by  it  under  sections  5197  and 
5198  of  the  Revised  Statutes  of  the  United 
States. 

These  sections  are  as  follows: 

"Section  5197.  Any  association  may  take, 
receive,  reserve  and  charge  on  any  loan  or  dis- 
count made,  or  upon  any  note,  bill  of  exchange 
or  other  evidence  of  debt,  interest  at  the  rate 
allowed,  by  the  laws  of  the  State,  territory  or 
district  where  the  bank  is  located,  and  no  more, 
except  that  where  by  the  laws  of  any  State  a 
different  rate  is  limited  for  banks  of  issue  or- 
ganized under  state  laws,  the  rate  so  limited 
shall  be  allowed  for  associations  organized  or 
existing  in  any  such  8tate  under  this  title. 
When  no  rate  is  fixed  by  the  laws  of  the  State 
or  territory  or  district,  the  bank  may  take,  re- 
ceive, reserve  or  charge  a  rate  not  exceeding 
seven  per  centum, and  such  interest  may  be  taken 
in  advance,  reckoning  the  days  for  which  the 
note,  bill  or  other  evidence  of  debt  has  to  run. 
And  the  purchase,  discount  or  sale  of  a  bonaMc 
bill  of  exchange,  payable  at  another  place  than 
th«  place  of  such  purchase,  discount  or  sale,  at 
^ot  more  than  the  current  rate  of  exchange  for 
sight  drafts,  in  addition  to  the  interest,  shall  not 
be  considered  as  taking  or  receiving  a  greater 
rate  of  interest 

Section  5198.  The  Uking,receiving,reserving 
or  charging  a  rate  of  interest  greater  than  is  al-  [272] 
lowed  by  the  preceding  section,  when  know- 
ingly done,  shall  be  deemed  a  forfeiture  of  the 
entire  interest  which  the  note,  bill  or  other  evi- 
dence of  debt  carries  with  it,  or  which  has  been 
agreed  to  be  paid  thereon.  In  case  the  greater 
rate  of  interest  has  been  paid,  the  person  by 
whom  it  has  been  paid,  or  bis  legal  represent- 
atives, may  recover  back,  in  an  action  in  the 
nature  of  an  action  of  debt,  twice  the  amount 
of  the  interest  thus  paid  from  the  association 
taking  or  receiving  the  same;  provided  such  ac- 
tion is  commenced  within  two  years  from  the 
time  the  usurious  transaction  occurred.  That 
suits,  actions  and  proceedings  against  any  asso- 
ciation under  this  title  may  be  had  in  any  cir- 
cuit, district  or  territorial  court  of  the  United 
States  held  within  the  district  in  which  sucli 
association  may  be  established,  or  in  any  state, 
county  or  municipal  court  in  the  county  or  city 
in  which  said  association  is  located,  having  ju- 
risdiction in  similar  cases." 

The  facts,  as  stated  in  the  record,  are  undis- 
puted. The  defendant  below,  a  national  bank- 
ing association,  doing  business  at  Gloversville, 
in  the  State  of  New  York,  from  November  10, 
1874,  to  February  7,  1876,  discounted  for  the 
plaintiff  commercial  paper  and  promissory  notes 
amounting  to  $158,003.  All  such  discounts 
were  made  at  a  uniform  rate  of  interest,  being 
twelve  per  cent  per  annum.  The  whole  amount 
of  interest  paid  thereon  by  the  plaintiff  below 
was  $6,564.88,  being  an  excess  beyond  the  rate 
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allowed  by  the  general  laws  of  the  State  of 
$2,786.86.  This  interest  wu  knowingly  charged 
and  received  by  the  Bank.  The  most  of  the 
paper  discounted  was  business  paper,  that  is, 
negotiable  promissory  notes,  held  and  owned 
by  the  plaintiff  below  and  on  which  he  could 
have  maintained  actions  against  the  prior  par- 
ties. A  small  portion  was  accommodation  pa- 
per, but  not  known  by  the  Bank  to  be  such, 
and  there  was  nothing  upon  its  face  to  indicate 
that  to  be  its  character.  All  the  paper  dis- 
counted was  paid  to  the  Bank  at  maturity  or 
before  the  present  action  was  brought.  At  the 
times  when  the  notes  were  discounted  they  were 
indorsed  by  the  plaintiff  below,  and  the  pro- 
ceeds of  the  notes  discounted  were  entered  to 
his  credit  in  his  bank  account. 

Upon  these  facts  judgment  was  rendered 
against  the  defendant  below  for  $6,470.72,  twice 
the  amount  of  the  interest  in  excess  of  seven 
per  cent  per  annum,  to  Averse  which  this  writ 
of  error  Is  prosecuted. 

It  is  contended,  on  behalf  of  the  plaintiff  in 
error,  that  the  sections  of  the  Revised  Statutes 
in  question  were  intended  only  to  prevent  na- 
tional banks  from  violating  the  usury  laws  of 
the  State  in  which  they  were  severally  organ- 
ized and  established;  and  that  while,  by  the 
law  of  New  York,  it  is  usurious  to  loan  or  ad- 
vance money  to  a  party  upon  his  own  paper, 
or  upon  paper  made  for  his  accommodation,  at 
a  greater  rate  of  interest  or  discount  than  seven 

Kr  cent  per  annum,  vet  it  is  not  usurious  oril- 
jal  in  that  State  for  natural  persons  to  ac- 
quire business  paper,  that  is  paper  valid  in  the 
hands  of  the  holder,  so  that  he  might  maintain 
an  action  thereon  against  the  prior  parties,  at 
any  rate  of  discount  agreed  upon  between  the 
parties  to  the  negotiation,  without  limit  in  ex- 
cess of  seven  per  cent  per  annum. 

It  is  assigned  for  error  that  the  Court  of  Ap- 
peals negatived  this  proposition. 

The  rate  of  interest  upon  the  loan  or  forbear- 
ance of  money,  established  and  in  force  by  the 
laws  of  New  York,  is  seven  per  cent  per  an- 
num. Part  IL,  ch.  IV.,  tit  III.,  8  R.  S.,  N. 
Y.,  72,  sec.  1. 

By  section  6  of  the  same  Act,  it  is  provided 
that  all  bonds,  bills,  notes,  assurances,  convey- 
ances, all  other  contracts  or  securities  whatever 
(except  bottomry  and  respondentia  bonds  and 
contracts),  etc.,  whereupon  or  whereby  there 
shall  be  reserved  or  taken  or  secured,  or  agreed 
to  be  reserved  or  taken,  any  greater  sum  or 
greater  value  for  the  loan  or  forbearance  of 
money,  etc.,  than  is  above  prescribed,  shall  be 
void. 

It  is  and  long  has  been  the  law  in  New  York, 
as  decided  in  Oram  v.  Hendrickt,  7  Wend.  ,569, 
that,  "  The  transfer  by  the  payee  of  a  valid 
available  note,  upon  which  when  due  he  might 
l™«  "*J  have  maintained  an  action  against  the  maker, 
and  which  he  parts  with  at  a  discount  beyond 
the  legal  rote  of  interest,  is  not  an  usurious 
transaction,  although  the  payee  on  such  trans- 
fer indorses  the  note;  and  on  non-payment  by 
the  maker,  the  indorsee  may  maintain  an  action 
against  the  indorser;  but  the  sum  which  the  in- 
dorsee in  such  case  is  entitled  to  recover  of  the 
indorser  is  the  amount  of  the  advance  made  by 
him.  together  with  the  interest  thereon  at  the 
legal  rate;  while  in  an  action  against  the  maker, 
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the  indorsee  is  entitled  to  the  whole  amount  of 

the  note." 

This  proceeds  upon  the  idea  that  the  original 
note  is  founded  upon  a  valid  consideration,  free 
from  usury  in  its  inception;  and  that  the  in- 
dorsement and  delivery  contains  two  contracts 
one,  executed,  which  transfe*  ^d  the  title  a*, 
upon  a  sale,  as  if  indorsed  wiiiout  recourse; 
the  other,  executory,  upon  which  the  indorser 
is  liable  to  the  indorsee,  to  pay  upon  the  default 
of  the  maker,  after  demand,  and  due  notice 
thereof;  although  in  the  latter  case,  it  will  be 
observed,  the  recovery  is  limited  by  the  New 
York  decisions  to  the  actual  consideration  paid, 
with  lawful  interest  thereon. 

The  transaction  is  treated  as  a  sale  of  the 
note,  and  no  limits  are  fixed  by  law  upon  the 
price  of  the  article  sold;  but  so  far  as  the  lia- 
bility of  the  vendor  is  concerned,  in  order  to 
avoid  the  consequences  of  treating  the  advance 
of  money,  which  constituted  the  consideration, 
as  a  loan,  it  is  limited  to  a  return  thereof,  with 
lawful  interest. 

The  question  we  have  now  to  determine  is, 
whether,  in  transactions  of  this  description,  in 
which  a  national  banking  association  is  the 
transferee,  the  sacu  view  can  be  taken  of  the 
relations  and  rights  of  the  parties,  in  the  pres- 
ent case  the  Court  of  Appeals  having  decided 
that  the  same  rule  does  not  apply.  Johnmm  v. 
Bank,  74  N.  Y.,  829. 

The  very  point  had  beeu  previously  raised 
and  decided  by  that  court  in  Nash  v.  Bank,  68 
N.  Y., 896,  which  was  an  action  to  recover  penal- 
ties under  the  State  Law  of  1870,  in  reference 
to  banking  institutions,  for  discounting  paper 
at  a  greater  rate  of  interest  than  seven  per  cent 
per  annum.  The  pre* visions  of  that  Act,  being  [8T6] 
chapter  168,  laws  of  New  York  of  1870,  corres- 
pond almost  exactly  with  those  of  sections  6197, 
5198  of  Revised  Statutes  of  the  United  States 
now  under  consideration,  it  being  the  declared 
intent  of  the  statute  to  place  the  banking  asso- 
ciations of  the  State  on  an  equality,  in  the  par- 
ticulars specified,  with  national  banks  under 
the  sections  referred  to.  It  was  held  that  the 
fact  that  the  paper  discounted  was  business 
paper,  purchased  by  the  defendant,  did  not  con- 
stitute a  defense,  for  the  question  was  not 
whether  it  was  an  illegal  transaction  under  the 
general  statutes  against  usury,  but  whether  it 
was  within  the  terms  of  the  prohibition,  which 
forbade  banks  from  charging  on  any  discount 
a  rate  greater  than  seven  per  cent  per  annum. 

And  in  Bank  v.  Satxry,  82  N.Y.,  291,  it  was 
decided  that  the  purchase  of  a  promissory  note 
for  a  sum  less  than  its  face,  is  a  discount  there- 
of within  the  meaning  of  the  provision  of  the 
Banking  Act  of  that  State  (sec.  18  ch.  260, Laws 
of  1888),  which  authorizes  associations  organ- 
ized under  it  to  discount  bills  and  notes.  And 
in  support  of  that  definition  of  the  terms,  the 
court  cites  the  authority  of  MacLeod  on  Bank- 
ing, 48,  where  the  author  says:  "The  difference 
between  the  price  of  the  debt  and  the  amount  of 
the  debt  is  called  discount,"  and  "  to  buy  or 


»unt  it" 

In Flecknerv.Bank,8  Wheat ,860,  Mr.Juttice 
Story  said:  "  Nothing  can  be  clearer  than  that 
by  the  language  of  the  commercial  world  and 
the  settled  practice  of  banks,  a  discount  by  a 
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bank  me&na,  ex  vi  termini,  a  deduction  or  draw- 
back made  upon  its  advances  or  loans  of  money, 
upon  negotiable  paper  or  other  evidences  of 
debt,  payable  at  a  future  day,  which  are  trans- 
ferred to  the  bank,"  and  added,  that  if  the 
transaction  could  properly  be  called  a  sole,  "  it 
is  a  purchase  by  way  of  discount." 

Discount,  as  we  have  seen,  is  the  difference 
between  the  price  and  amount  of  the  debt,  tbc 
evidence  of  which  is  transferred,  and  that  differ- 
ence represents  interest  charged,  being  at  some 
rate,  according  to  which  the  price  paid,  if  in- 
vested until  the  maturity  of  the  debt,  will  just 
produce  its  amount.  And  the  advance,  there- 
fore, upon  every  note  discounted,  without  ref- 
[277 j  crence  to  its  character  as  business  or  accommo- 
dation paper,  is  properly  denominated  a  loan, 
for  interest  is  predicable  only  of  loans,  being 
the  price  paid  for  the  use  of  money. 

The  specific  power  given  to  national  banks, 
R  S. ,  sec.  5186,  is  "To  carry  on  the  business  of 
banking  by  discounting  and  negotiating  promis- 
sory notes,  drafts,  bills  of  exchange  and  other 
evidences  of  debt."  So  that  the  discount  of 
negotiable  paper  is  the  form  according  to  which 
they  are  authorized  to  make  their  loans,  and  the 
terms  loans  and  discounts  are  synonyms.  It 
was  so  said  in  Talmage  v.  Pell,  7  N.  Y.,  828; 
and  in  Bank  v.  Baker,  15  Ohio  St.,  68,  the  very 
point  decided  was  that  "  To  discount  paper,  as 
understood  in  the  business  of  banking,  is  only 
a  mode  of  loaning  money  with  the  right  to  take 
the  interest  allowed  by  law  in  advance." 

But  whether  loans  and  discounts  are  identical, 
in  the  sense  of  section  5197  or  not,  is  quite  im- 
material, for  both  are  expressly  made  subject 
to  the  same  rate  of  interest.  And,  unquestion- 
ably, the  transfer  of  the  notes,  which  forms  the 
basis  of  this  controversy,  if  not  a  loan,  was  a 
discount. 

The  contention  of  the  plaintiff  in  error,  that 
under  this  section,  whatever  by  the  law  of  the 
State  is  lawful  to  natural  persons  in  acquiring 
title  to  negotiable  paper  by  discount  is  lawful 
for  national  banks,  cannot  be  sustained,  and  de- 
rives no  countenance,  as  is  argued,  from  the  de- 
cision in  Tiffany  v.  Bank,  18  Wall.  409  [85  U. 
S.,  XXI.,  862].  All  that  was  said  in  that  case 
related  to  loans  and  to  the  rate  of  interest  that 
was  allowed  thereon;  and  it  was  held  that  where 
by  the  laws  of  a  State  in  which  a  national  bank 
was  located  one  rate  of  interest  was  lawful  for 
natural  persons  and  adifferent  one  to  state  banks, 
the  national  bank  was  authorized  to  charge  on 
its  loans  the  higher  of  tbc  two.  The  sole  par- 
ticular in  which  national  banks  arc  placed  on 
an  equality  witli  natural  persons  is  as  to  the 
rate  of  interest,  and  not  as  to  the  character  of 
contracts  they  are  authorized  to  make;  and  that 
rate  thus  ascertained  is  made  applicable  both  to 
loans  and  discounts,  if  there  be  any  difference 
between  them.  It  is  not  intimated  or  implied 
that  if,  in  any  State,  a  natural  person  may  dis- 
count paper,  without  regard  to  any  rate  of  in- 
terest fixed  by  law,  the  same  privilege  is  given 
[978]  to  national  banks.  The  privilege  only  extends 
to  charging  some  rate  of  interest,  allowed  to 
natural  persons,  which  is  fixed  by  the  state  law. 

If  it  be  said  that  the  rate  is  allowed'  by  the 
law  of  the  State,  when  it  permits  the  parties  to 
reserve  and  receive  whatever  they  may  agree 
upon,  then  the  section  furnishes  the  conclusive 
answer,  that  **  When  no#rate  is  fixed  by  the 
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laws  of  the  State,  etc.,  the  bank  may  take,  re- 
ceive, reserve,  or  charge  a  rate  not  exceeding 
seven  per  centum."  So  that  the  transaction  in 
question,  in  either  aspect,  is  within  the  prohibi- 
tion of  the  statute,  and  subjects  the  bank  to  the 
penalties  sued  for. 

The  conclusion  is  confirmed  by  the  provision 
which  declares  that  "The  purchase,  discount  or 
sale  of  a  bona  fide  bill  of  exchange,  payable  at 
another  place  than  the  place  of  such  purchase 
discount  or  sale,  at  not  more  than  the  cm-rent 
rate  of  exchange  for  Bight  drafts  in  addition  to 
the  interest,  shall  not  be  considered  as  taking 
or  receiving  a  greater  rate  of  interest."  Here 
the  purchase,  discount  and  sale  of  bills  of  ex- 
change are  classed  as  one,  and  subject  to  the* 
same  rule  and  rate  of  interest.  In  section  5198, 
the  forbidden  transaction  for  which  the  penal- 
ties are  prescribed,  is  spoken  of  as  usurious;  but 
this  reference  is  to  the  prohibitions  of  the  pre- 
ceding section,  and  not  to  the  laws  of  the  State. 

In  the  present  case,  the  paper  was  transferred 
by  an  indorsement,  imposing  the  ordinary  lia- 
bility upon  the  indorser.  It  may,  perhaps,  be 
distinguished  from  cases  where  the  title  to  the 
paper  is  transferred  by  an  indorsement  without 
recourse,  or  by  mere  delivery.  The  advance  in 
such  cases,  to  the  previous  holder,_  of  the  agreed 
consideration,  can  hardly  be  considered  a  loan, 
for  the  relation  of  debtor  and  creditor  as  be- 
tween them  is  not  created  by  the  transaction,  if 
made,  as  supposed,  in  good  faith,  and  not  as  a 
cover  for  usury.  Whether  it  be  a  discount, 
within  the  meaning  of  the  sections  we  have  con- 
sidered and,  therefore,  subject  to  the  same  rule 
as  to  the  rate  of  interest  at  which  it  may  be  dis- 
counted, which  we  have  decided  to  be  appli- 
cable to  the  transactions  described  in  the  present 
case;  and  if  not,  but  is  to  be  treated  as  a  pur- 
chase of  the  paper,  lawful  at  any  proportion 
which  the  price  paid  bears  to  the  amount  ulti- 
mately payable  by  the  parties  to  it;  whether.in 
that  case,  national  banks  are  authorized  by  the  [279] 
law  of  their  organization,  to  acquire  title  to  it  in 
that  way,  are  questions  which  do  not  arise  in 
this  case,  and  upon  which  we  express  no  opin- 
ion. 

We  find  no  error  in  the  judgment,  and  it  it, 
accordingly,  affirmed. 
True  oopy.  Test : 

James  H.  McKenney.  Clerk,  Bup.  Court,  TJ.  8. 


EZEKIEL  GILES,  Plff.  in  Err., 
t. 

SAMUEL  W.  LITTLE  et  al. 

(See  8.  C,  H  Otto,  281-300.) 

Construction  of  will — devise  of  life  estate — direc- 
tion to  pay  debts. 

1.  Where  a  will  conveyed  to  the  testator's  wife  all 
his  estate,  real  and  personal,  to  remain  and  be  hers, 
with  full  power,  right  and  authority  to  dispose  or 
the  same,  as  to  her  shall  seem  meet  and  proper,  so 
Iodk  as  she  should  remain  his  widow ;  conditioned 
that  if  she  should  marry  again,  it,  or  whatever  may 
remain  should  go  to  his  surviving  children,  rhare 
and  share  alike,  the  testator's  devise  to  his  wife  was 
an  estate  during  her  widowhood,  and  on  Its  deter- 
mination a  remainder  in  fee  to  his  children,  and  nut 
an  absolute  estate  in  fee  simple,  with  power,  so  long 
as  she  remained  hie  widow,  to  dispose  of  it  abso- 
lutely ;  her  estate  in  the  land  and  that  of  her  grant- 
ees determined  on  her  subsequent  marriage. 
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2.  When  a  power  of  disposal  accompanies  a  be- 
quest or  devise  of  a  life  estate,  the  power  is  limited 
to  such  disposition  as  a  tenant  for  life  can  make,  un- 
less there  are  other  words  clearly  indicating  that  a 
larger  power  is  Intended. 

a  Where  the  estate  of  the  devisee  is  clearly  de- 
fined, a  direction  to  pay  debts  cannot  enlarge  it 
[No.  849.] 

Submitted  Not.  99, 1881.  Decided  Dec.  12, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
Statement  of  the  case  by  Mr.  Jiutice  Woods. 
This  was  an  action  brought  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Nebraska,  for  the  recovery  of  lot  No.  6,  in  block 
54,  in  the  City  of  Lincoln. 

The  following  are  the  material  averment*  of 
the  petition: 

"  On  June  10,  1869,  and  thence  up  to  his 
death,  Jacob  Dawson  was  seised  and  possessed 
of  divers  real  and  personal  estates  of  great  value, 
and  had  a  wife  named  Edith  J.,  and  six  chil- 
dren who  wero  on  said  day  minors,  and  some 
very  young,  and  all  without  any  property  what- 
ever, his  wife  being  seised  and  possessed  in  her 
own  right  of  real  and  personal  estates  of  the 
[202]    value  of  $10,000  and  over. 

On  said  day,  the  said  Jacob  made  his  Jast  will 
and  testament,  which  contained  the  following 
sole  bequest:  After  all  my  lawful  debts  are  paid 
and  discharged,  the  residue  of  my  estate,  real 
and  personal,  I  give,  bequeath  and  dispose  of 
as  follows,  to  wit:  to  my  beloved  wife,  Edith  J. 
Dawson,  I  give  and  bequeath  all  my  estate,  real 
and  personal,  of  which  I  may  die  seised,  the 
the  same  to  remain  and  be  hers,  with  full  power, 
right  and  authority  to  dispose  of  the  same,  as  to 
her  shall  seem  meet  and  proper,  so  long  as  she 
shall  remain  my  widow;  upon  the  express  con- 
dition that,  if  she  shall  marry  again,  then  it  is 
my  will  that  all  of  the  estate  herein  bequeathed, 
or  whatever  may  remain,  should  go  to  my  sur- 
viving children,  share  nnd  share  alike;  and  in 
case  any  of  my  children  should  have  deceased, 
leaving  issue,  then  the  issue  so  left  to  receive 
the  share  to  which  said  child  would  be  entitled. 
I  likewise  make,  constitute  and  appoint  my  said 
wife,  Edith  J.,  to  be  executrix  of  this  my  last 
will  and  testament. 

On  the  22d  day  of  June,  1869,  the  said  Jacob 
died  at  Lancaster  County  in  this  district,  leav- 
ing him  surviving  his  said  wife  and  six  chil- 
dren. The  said  will  was  duly  proved  and  ad- 
mitted to  probate  in  the  proper  court  of  said 
county,  and  letters  testamentary  thereon  were 
issued  out  of  said  court  to  the  said  Edith  J. , 
who  took  upon  her  the  execution  of  said  trust. 

The  personal  property.whereof  the  said  Jacob 
died  possessed,  was  duly  inventoried  and  ap- 
praised at  $958;  and  among  the  real  estates 
whereof,  at  his  death,  the  said  Jacob  was  seised, 
was  that  certain  piece  or  parcel  of  land,  known 
and  described  as  follows:  lot  number  6,  in  block 
54,  in  the  City  of  Lincoln,  in  said  Lancaster 
County,  except  six  inches  off  the  entire  east  line 
of  said  lot,  which  supports  the  east  party-wall 
of  said  lot;  which  lot  is  of  the  value  of  $5,000 
and  over. 

On  the  27th  day  of  April,  1870,  the  said  Edith 
J.,  by  her  certain  deed  of  conveyance,  dated  on 
said  day,  and  duly  executed  and  acknowledged, 
conveyed  the  said  premises  to  one  Cody,  by 
warranty  deed,  which  contained  no  reference  to 
nor  recited  the  power  in  said  will,  and  a  copy 
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of  said  deed  is  hereto  annexed,  marked  'A,' and 
made  a  part  of  this  petition,  and  by  divers 
mesne  conveyances  from  said  Cody,  the  said  de- 
fendant, Little,  claims  and  pretends  that  he  is 
seised  in  fee  of  said  premises;  and  he  is  now  in  [293] 
possession  thereof  by  the  defendant  May,  as  his 
tenant. 

On  or  about  the  15th  day  of  November,  1879, 
the  said  Edith  J.  intermarried  with  one  Picker- 
ing. 

One  of  the  said  children  of  the  said  Jacob 
died  intestate  without  issue,  and  the  survivors, 
being  in  indigent  circumstances,  have  joined  in 
a  conveyance  of  the  said  premises,  bearing  date 
September  15,  1869,  and  duly  executed  and  ac- 
knowledged, whereby  they  conveyed  the  same 
in  fee  to  one  Burr  and  one  Wheeler,  who  by 
their  deed  have  duly  conveyed  the  same  to  the 
plaintiff.  And  by  reason  of  the  premises  the 
said  plaintiff  has  become  and  is  seised  in  fee  of 
said  premises  above  described,  and  is  entitled  to 
the  immediate  possession  thereof;  the  defend- 
ant, under  the  alleged  title  derived  to  him  as 
aforesaid, unlawfully  keeps  the  said  plaintiff  out 
of  possession  thereof." 

There  was  a  general  demurrer  to  this  petition, 
which  the  circuit  court  sustained, and  gave  judg- 
ment for  the  defendants. 

This  action  of  thee  ourt  is  assigned  for  error. 

Mr.  James  M.  Woolworth,  for  plaintiff 
in  error. 

Mr.  T.  V.  Marquett,  for  defendants  in  er- 
ror. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

The  contention  of  the  plaintiff  in  error  is, 
that  Edith  J.  Dawson  took,  under  the  will  of 
her  deceased  husband,  Jacob  Dawson,  an  estate 
for  life,  subject  to  be  determined  in  case  she 
contracted  another  marriage,  with  remainder  to 
the  heirs  of  Jacob  Dawson;  and  that  the  power 
of  disposal  conferred  on  her  by  the  will  was 
only  co-extensive  with  the  estate  which  she  took 
under  the  will,  that  is  to  say,  the  power  was 
granted  her  to  dispose  of  her  life  estate,  and, 
consequently,  that  the  estate  conveyed  by  her 
deed  to  Cody  determined  upon  her  marriage 
with  Pickering. 

It  was  said  by  this  court  in  Clarke  v.  Boorman, 
18  Wall.,  493  [85  U.  S.,  XXL,  904],  Mr.  Jus- 
tice  Miller  delivering  its  opinion,  that  "Of  all 
legal  instruments  wills  are  the  most  inartificial, 
the  least  to  be  governed  in  their  construction  by 
the  settled  use  of  legal  technical  terms,  the  will 
itself  being  often  the  production  of  persons  not  [29*1 
only  ignorant  of  law  but  of  the  correct  use  of 
the' language  in  which  it  is  written.  Under  the 
state  of  the  science  of  law  as  applicable  to  the 
construction  of  wills,  it  may  well  be  doubted  if 
any  other  source  of  enlightenment  in  the  con- 
struction of  a  will  is  of  as  much  assistance  as 
the  application  of  natural  reason  to  the  language 
of  the  instrument,  under  the  light  which  may 
be  thrown  upon  the  intent  of  the  testator  by  the 
extrinsic  circumstances  surrounding  its  execu- 
tion and  connecting  the  parties  and  the  property 
devised  with  the  testator  and  with  the  instru- 
ment itself." 

If  we  apply  the  methods  thus  indicated  to  the 
construction  of  the  will  of  Jacob  Dawson,  there 
can,  it  seems  to  us,  be  no  serious  doubt  about 
its  meaning. 
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According  to  the  avenr.„nts  of  the  petition, 
it  appears  that  twelve  days  before  his  death 
Dawson  executed  his  last  will.  At  that  time  he 
was  the  owner  of  some  real  estate,  and  of  per- 
sonal property  of  the  value  of  $958.  He  was 
the  father  of  six  living  children,  all  of  whom 
were  minors,  some  of  them  very  young,  and  all 
without  any  property  in  their  own  right.  His 
wife,  Edith  J.  Dawson,  was  the  owner  of  real 
and  personal  property  to  the  amount  of  $10,000 
or  more. 

The  promptings  of  natural  affection  would 
icad  a  testator  so  situated  to  provide  in  his  will, 
not  only  for  his  wife,  but  also  for  his  infant 
children. 

The  disposition  of  his  property  is  made  by  a 
single  sentence  in  his  will  It  seems  clear  that 
his  purpose  was  to  give  to  his  wife  an  estate  for 
life  in  his  property,  subject  to  be  devested  on 
her  contracting  a  second  marriage,  and  on  the 
determination  of  the  wife's  interest,  either  by 
her  death  or  marriage,  then  an  estate  in  fee  to 
his  children.  No  man  unversed  in  technical 
rules  of  construction  can,  it  seems  to  us,  read 
this  will  without  coming  to  this  conclusion.  To 
hold  otherwise  would  be  to  suppose  the  testator, 
in  drafting  his  will,  was  governed  by  abstruse 
rules  of  law  in  regard  to  the  effect  of  his  ex- 
pressions, of  which,  it  is  probable,  he  never 
heard  and  had  not  the  slightest  conception. 
The  clause  of  the  will  which  disposes  of  the 
1 295]  testator's  entire  estate,  provides  first  for  the 

Eyment  of  his  lawful  debts.  The  residue  of 
i  estate  (after  payment  of  debts)  is  then  dis- 
posed of  as  follows:  "To  my  beloved  wife, 
Edith  J.  Dawson,  I  give  and  bequeath  all  my 
estate,  real  and  personal,  of  which  I  may  die 
seised,  the  same  to  remain  and  be  hers,  with 
full  power,  right  and  authority  to  dispose  of  the 
same  as  to  her  shall  seem  meet  and  proper,  so 
lone  as  she  shall  remain  my  widow. "  This  part 
of  the  disposing  clause  of  the  will  is  not  open 
♦o  doubt.  The  phrase, "  so  long  as  she  remains 
ay  widow,"  refers  to  and  qualifies  the  estate 
granted,  as  well  as  the  power  of  disposition. 
The  clear  and  undoubted  meaning  of  the  sen- 
tence is,  that  as  long  as  the  devisee  remains  the 
widow  of  the  testator,  his  property,  real  and 
personal,  shall  remain  and  be  hers,  with  full 
power  to  dispose  of  the  same.  This  construc- 
tion, so  fares  it  concerns  the  estate  granted,  is 
so  obvious  that  no  discussion  can  make  it  any 
plainer.  How  large  an  estate  the  widow  was 
empowered  to  dispose  of,  will  be  considered 
hereafter. 

But  the  testator,  not.  satisfied  with  this  un- 
equivocal declaration  of  his  purpose,  and  to 
leave  no  doubt  of  his  intention,  and  to  give  di- 
rection to  his  property  when  the  estate  of  his 
wife  therein  should  determine,  proceeds  to  add: 
"  Upon  the  express  condition  that  if  she  shall 
marry  again,  then  it  is  my  will  that  all  of  the 
estate  herein  bequeathed,  or  whatever  may  re- 
main) should  [shall]  go  to  my  surviving  chil- 
dren, share  and  share  alike. " 

It  would  be  hard  to  express  more  clearly  the 
purpose  of  the  testator  to  devise  to  his  wife  an 
estate  during  her  widowhood,  and  on  its  deter- 
mination a  remainder  in  fee  to  his  children. 

The  contention,  however,  of  the  defendants 
in  error  is,  that  the  testator  by  this  will  gave  to 
hb  wife  an  absolute  estate  in  fee  simple,  with 
Set  14  Otto. 


power,  so  long  as  she  remained  his  widow,  to 
dispose  of  it  absolutely. 

We  find  no  warrant  for  this  construction  of 
the  will,  either  in  its  terms  or  in  the  circum- 
stances which  surrounded  the  testator.  The 
language  is  plain  that  the  devisee  was  to  take  a 
life  estate,  subject  to  be  determined  on  her 
second  marriage,  with  a  limitation  over  to  the 
children  of  the  testator.  His  purpose  was 
clearly  expressed,  to  provide  for  his  children  as 
well  as  his  widow,  to  give  the  latter  all  his  es- 
tate as  long  as  she  remained  his  widow,  but  to 
put  it  out  of  her  power  to  disinherit  his  chil- 
dren. According  to  the  construction  of  the  de- 
fendants in  error,  the  will  gave  her  the  power  [296] 
of  absolute  disposition  during  her  widowhood, 
so  that  she  could  by  her  conveyance  entirely 
divert  the  estate  from  his  children ;  and  having 
done  this,  could  contract  a  second  marriage 
without  the  loss  of  any  interest  in  the  proceeds 
of  the  property  devised  to  her  by  the  testator. 

We  think  it  was  not  the  purpose  of  the  tes- 
tator to  devise  an  estate  in  fee  to  his  wife.  As 
already  remarked,  the  devise  is  limited  by  the 
words  "  so  long  as  she  shall  remain  my  widow." 
But  even  if  these  words  were  wanting,  the  lim- 
itation over  to  his  children  in  case  she  should 
marry  again, would  control  and  restrict  the  pre- 
ceding words  by  which  the  estate  was  granted. 

The  case  of  Smith  v.  Bell,  6  Pet.,  68,  is  in 
point.  The  will  construed  in  that  case  declared: 
' '  I  give  to  my  wife,  Elizabeth  Goodwin,  all  my 
personal  estate,  whatsoever  and  wheresoever, 
and  of  what  name,  kind  and  quality  soever, 
after  payment  of  my  debts,  legacies  and  funeral 
expenses,  which  personal  estate  I  give  and  be- 

?[ueath  to  my  wife,  Elizabeth  Goodwin,  to  and 
or  her  own  use  and  benefit  and  disposal  abso- 
lutely, the  remainder  of  said  estate  to  be  for  the 
use  of  said  Jesse  Goodwin,"  son  of  the  testator, 
mentioned  in  an  earlier  part  of  the  will ;  "and 
I  do  hereby  constitute  and  appoint  my  said 
wife,  Elizabeth  Goodwin,  sole  executrix  of  this 
mylast  will  and  testament." 

The  court  held  that  this  was  a  devise  to  the 
testator's  wife  for  life,  with  remainder  to  his 
son,  Jesse  Goodwin.  Chief  Justice  Marshall,  in 
delivering  its  opinion,  said :  "It  must  be  ad- 
mitted that  words  could  not  have  been  em- 
ployed which  would  be  better  fitted  to  give  the 
whole  personal  estate  to  the  wife,  or  which 
would  more  clearly  express  that  intention.  But 
the  testator  proceeds:  '  The  remainder  of  said 
estate,  to  be  for  the  use  of  the  said  Jesse  Good- 
win. '  These  words  give  the  remainder  of  the 
estate,  after  his  wife's  decease,  to  the  son  with 
as  much  clearness  as  the  preceding  words  give 
the  whole  estate  to  his  wife.  They  manifest  the 
intention  of  the  testator  to  make  a  future  pro 
vision  for  his  son  as  clearly  as  the  first  part  of 
the  bequest  manifests  his  intention  to  make  an 
immediate  provision  for  his  wife.  *  *  *  The 
limitation  in  remainder  shows  that,  in  the  opin-  [297] 
ion  of  the  testator,  the  previous  words  had 
given  only  an  estate  for  life.  This  was  the  sense 
in  which  he  used  them." 

This  case  establishes  conclusively  the  conten- 
tion of  plaintiff  in  error,  that  the  words  of  the 
will  under  consideration,  granting  an  estate  to 
the  wife,  grant  only  an  estate  for  life,  and  not 
an  estate  m  fee  simple. 
But  it  is  contended  by  defendants  in  error 
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that  there  are  worth,  in  the  last  clause  of  the 
will  which  imply  an  absolute  power  of  dispo- 
sition, and  give  to  the  children  only  what  may 
remain  undisposed  of  in  the  wife's  hands  at  the 
termination  of  her  estate.  The  clause  is,  **  If 
she  should  marry  again,  then  it  is  my  will  that 
all  the  estates  herein  bequeathed,  or  whatever 
may  remain,  shall  go  to  mysurviving  children, 
share  and  share  alike."  The  contention  rests 
upon  the  words,  "  or  whatever  may  remain," 
and  is,  that  they  imply  that  a  part  or  all  of  the 
estate  might  be  absolutely  disposed  of  by  the 
wife  during  her  widowhood. 

If  the  purpose  of  the  testator  in  the  disposi- 
tion of  his  property  is  what  the  other  parts  of 
his  will  clearly  indicate,  then  these  words  can- 
not be  construed  to  change  that  purpose.  They 
can  have  operation  without  giving  them  that 
effect.  The  testator  was  seised  of  real  estate  and 
possessed  of  personal  property.  Both  were  in- 
cluded in  the  devise  to  the  wife,  and  she  was  to 
have  the  enjoyment  of  both  during  her  widow- 
hood. The  use  of  many  species  of  personal 
property  necessarily  consumes  it.  The  words 
under  consideration  may,  therefore,  fairly  be 
construed  to  refer  to  the  personalty,  and  the 
entire  clause  to  give  to  the  children  of  the  tes- 
tator a  remainder  in  the  real  estate,  and  what- 
ever of  the  personalty  was  not  consumed  by  the 
widow  during  her  widowhood. 

This  construction  is  warranted  by  the  lan- 
guage of  this  court  in  Smith  v.  Bell,  6  Peters, 
supra,  which  was  as  follows:  "This  suit  is 
brought  for  slaves,  a  species  of  property  not 
consumed  by  the  use  ana  in  which  a  remainder 
may  be  limited  after  a  life  estate.  They  com- 
posed a  part,  and  probably  the  most  important 
part,  of  the  estate  given  to  the  wife  '  to  and  for 
her  own  use  and  benefit  and  disposal  abso- 
lutely.' But  in  this  personal  property,  accord- 
ing to  the  usual  condition  of  persons  in  the  sit- 
uation of  the  testator,  there  were  trifling  and 
perishable  articles,  such  as  stock  on  a  farm, 
household  furniture,  the  crop  of  the  year,  which 
would  be  consumed  in  the  use,  and  over  which 
the  exercise  of  absolute  ownership  was  neces- 
sary to  a  full  enjoyment.  These  may  have  been 
in  the  mind  of  the  testator  when  he  employed 
the  strong  words  of  the  bequest  to  her." 

This  passage  shows  that  m  order  to  carry  out 
the  evident  purpose  of  the  testator,  general 
words  which  are  applicable  to  property  of  dif- 
ferent kinds  may  be  restricted  to  property  of  a 
particular  kind.  For  instance,  that  the  phrase 
"  or  whatever  may  remain,"  in  the  will  under 
consideration,  may  be  limited  to  personal  prop- 
erty only,  though  used  in  a  sentence  which  ap- 
plies to  both  real  and  personal  estate. 

On  this  subject  the  case  of  Green  v.  Hetoett, 
decided  by  the  Supreme  Court  of  Illinois,  12 
Cent.  L.  J.,  68,  is  precisely  in  point.  The  will 
in  that  case  provided  as  follows: '  'Second.  After 
payment  of  such  debts  and  funeral  expenses,  I 
give  and  bequeath  to  my  beloved  wife  the  farm 
on  which  we  now  reside;  also  all  my  personal 
property  of  every  description  so  long  as  she  re- 
mams  my  widow,  at  the  expiration  of  that  time 
the  whole,  or  whatsoever  remains,  to  descend 
to  my  daughter,  M.  T." 

The  court  held  that  under  this  devise  the 
widow  did  not  take  a  fee,  and  said:  "  The  use 
of  that  expression  (whatsoever  remains')  is  of 
no  vital  significance  and  cannot  be  permitted  to 
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override  the  clearly  expressed  invention  that  the 
widow  should  take  a  life  estate  only." 

The  next  position  of  the  defendants  in  error 
is,  that  even  conceding  that  the  will  gives  the 
widow  of  testator  an  estate  for  life,  yel  it  con- 
ferred on  her  during  her  widowhood  the  power 
to  convey  the  entire  estate  in  fee,  and  she  hav- 
ing so  conveyed,  the  defendants  in  error  who 
claim  under  her  have  a  good  title. 

But  the  authorities  are  adverse  and  show  that 
when  a  power  of  disposal  accompanies  a  bequest 
or  devise  of  a  life  estate,  the  power  is  limited 
to  such  disposition  as  a  tenant  for  life  can  make, 
unless  there  are  other  words  clearly  indicating 
that  a  larger  power  is  intended. 

Thus,  in  Brandt  v.  Coal  and  Iron  Co.,  88  U. 
S.  ,826  [XXIII.  ,9271.  the  words  of  the  will  were: 
"I  give  and  bequeath  to  my  beloved  wife,  Nancy 
Sinclair,  all  my  estate,  both  real  and  personal, 
that  is  to  say,  all  my  lands,  cattle,  horses,  sheep, 
farming  utensils,  household  and  kitchen  furni- 
ture, with  everything  that  I  possess,  to  have  and 
to  hold  during  her  life,  and  to  do  with  as  she 
sees  proper  before  her  death." 

By  virtue  of  this  power,  the  widow  undertook 
to  convey  the  fee  of  the  land..  But  this  court, 
speaking  by  Mr.  Justict  Field,  said:  "The  in- 
terest conveyed  by  the  devise  to  the  widow  was 
only  a  life  estate.  The  language  admits  of  no 
other  conclusion;  and  the  accompanying  words, 
'to  do  with  as  she  sees  proper  before  her  death,' 
only  conferred  power  to  deal  with  the  property 
in  such  manner  as  she  might  choose,  consistent- 
ly with  that  estate  and  perhaps  without  liability 
for  waste  committed.  The  words  used  in  con- 
nection with  a  conveyance  of  a  leasehold  estate, 
would  never  be  understood  as  conferring  a 
power  to  sell  the  property  so  as  to  pass  a  greater 
estate.  Whatever  power  of  disposal  the  words 
confer  is  limited  by  the  estate  with  which  they 
are  connected."  See,  also,  BradUyv.  Wcttectt, 
18  Ves. ,  446;  Smith  v.  Bell  [rupra] ;  Boyd  v.  Btra- 
han,  86111.,  855. 

It  is  next  insisted  by  the  defendants  in  error, 
that  the  Statute  of  Nebraska,  according  to  which 
the  will  must  be  construed,  favors  the  construc- 
tion contended  for  by  them.  The  statute  de- 
clares "  Every  devise  of  land,  in  any  will  here- 
after made,  shall  be  construed  to  convey  all  the 
estate  of  the  devisor  therein,  which  he  could 
lawfully  devise,  unless  it  shall  appear  by  the  will 
that  the  devisor  intended  to  convey  a  leas  estate." 
General  Statutes  of  Nebraska,  sec.  124,  ch.  17. 
We  are  at  a  loss  to  see  how  the  statute  supports 
the  view  of  one  party  to  this  suit,  more  than  the 
other.  According  to  the  construction  of  the 
plaintiff  in  error,  the  devise  vested  in  the  widow 
of  the  devisor  a  life  estate,  remainder  in  fee  to 
his  children;  according  to  the  construction  of 
defendants  in  error,  it  vested  the  fee  in  the 
widow.  By  either  construction  the  devise  con- 
veyed all  the  estate  of  the  devisor  in  the  proper- 
ty devised.   This  is  all  the  statute  demands. 

Lastly,  it  is  claimed  by  defendants  in  error 
that  it  is  the  settled  rule  that  where  a  devisee, 
whose  estate  is  undefined,  is  directed  to  pay- 
debts,  the  devisee  takes  an  estate  in  fee. 

The  rule  has  no  application  here,  for  as  we 
have  seen,  the  estate  of  the  devisee  and  execu- 
trix is  clearly  defined.  A  direction  to  pay  dehta 
cannot  enlarge  it.  The  case  of  Smith  v.  BeU,  «- 
pra,  is  precisely  in  point  against  the  application 
of  the  rule  to  this  case. 
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We  have  no  doubt  about  the  true  construction 
of  this  will.  Edith  J.  Dawson  took  under  it  an 
estate  for  life  in  the  testator's  lands,  subject  to 
be  devested  on  her  ceasing  to  be  his  widow,  with 
power  to  convey  her  qualified  life  estate  only. 
Her  estate  in  the  land,  and  that  of  her  grantees, 
determined  on  her  marriage  with  Pickering. 

17ie  judgment  of  the  Circuit  Court  mutt,  there- 
fore, be  reversed  and  Vic  cause  remanded  to  that 
court,  with  directions  to  proceed  in  Vie  case  in  con- 
formity with  this  opinion. 

True  copy.  Test : 

James  U.  McKenney ,  Clerk,  Sup.  Court,  TJ.  8. 

Citeu-104  111.,  281 ;  44  Am.  Rep.,  781. 


[310]   ARTHUR  PICKERING,    CHARLES  H. 

VICKERY,  HENRY  D.  ATWOOD,  Exr. 
of  Chas.  H.  Atwood,  Deceased,  and  the 
PH(ENIX  MANUFACTURING  COM- 
PANY, Appts., 

v. 

MICHAEL  McCULLOUGH  Jr.,   bt  al., 
Partners,  as  McCullough,  Dalzell  &  Co. 

(See  S.  C.,  14  Otto,  310-8W.) 

Patentable  invention — void  letters  patent. 

L  Merely  bringing  old  devices  Into  juxtaposition, 
and  there  allowing  each  to  work  out  its  own  effect 
without  the  production  of  something  novel,  is  not 
invention.  The  combination,  to  be  patentable,  must 
produce  a  new  result. 

2.  The  Invention  claimed,  as  described  in  letters 
patent  re-issued  to  George  Nimmo,  for  an  improve- 
ment in  molding  crucibles  is  covered  by  prior  pa- 
tents. 

[No.  166.] 

Argued  Nov.  SO  and  Dee.  1, 1881.  Decided  Dee. 
It,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
vania. 

The  case  is  stated  by  the  court. 

Mr.  James  E.  Maynadier,  for  appellants. 

Mr.  William  BakeweU,  for  appellees. 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity,  filed  by  the  appellants, 
to  restrain  the  appellees  from  infringing  re- 
issued letters  patent,  No.  6.166,  dated  Decem- 
ber 8,  1874,  to  George  Nimmo,  for  an  improve- 
ment in  molding  crucibles,  and  for  an  account, 
the  patent  having  been  re-issued  to  the  com- 
plainants as  assignees  of  Nimmo,  the  inventor 
and  original  patentee. 

The  original  patent,  No.  49,140,  was  granted 
to  Nimmo,  June  30,1865. 

The  subject  of  the  alleged  invention  is  an  im- 
provement in  the  manufacture  of  molding  cru- 
cibles and  pots,  made  of  a  plastic  materiaI,com- 
posed  of  plumbago,  or  so-called  black-lead  and 
fire-clay  .used  principally  in  the  manufacture  of 
steel.  They  were  formerly  made  by  hand,  on  a 
common  potter's  wheel,  the  hand  and  eye  of  the 
skilled  workman  building  them  up  as  the  ma- 
f*ll]  terial  revolved  upon  the  wheel,  in  the  desired 
shape.  It  is  recited  in  the  original  patent  to 
Nimmo,that  they  had  also  been  made  in  a  mold, 
by  a  pressing  instrument,  for  which  reference 
is  made  to  letters  patent  granted  Oct.  96, 1862, 
See  14  Otto. 


to  John  Akrill.  It  is  stated  also  by  Nimmo,  in 
the  specification  to  his  original  patent,  that 
"  Difficulty  has  heretofore  been  experienced  in 
removing  the  crucibles  from  the  mold,  in  con- 
sequence of  the  adhesive  nature  of  the  black- 
lead  compound  or  mixture  employed  for  such 
crucibles.  The  amount  of  water,  also,  that  is 
required  to  make  the  mixture  sufficiently  plas- 
tic, causes  the  material  frequently  to  crack  and 
break  in  shrinking  as  it  dries." 

The  following  is  the  description  of  the  inven- 
tion, as  contained  in  the  specification,  referring 
to  the  drawing  accompanying  it: 

*'  The  nature  of  my  said  invention  consists  in 
the  manufacture  of  crucibles  in  a  plaster  mold, 
which  gives  shape  to  the  pot  externally  and  ab- 
sorbs the  moisture  from  the  pot,  causing  it  to 
dry  uniformly  and  at  the  same  time  shrink 
away  from  the  mold,  preventing  the  air  acting  on 
the  outside  of  the  pot  until  after  the  moisture  has 
been  mostly  absorbed,  and  prevents  the  pot  from 
splitting  or  cracking  from  unequal  contraction 
in  drying.  I  mount  my  plaster  mold  in  a  re- 
volving chuck,  and  employ  a  rib  attached  to  a 
lever  for  spreading  the  plastic  crucible  material 
on  the  inside  of  the  mold;  and  at  the  same  time 
hardening,  consolidating  and  polishing  the  cru- 
cible on  the  inside  by  means  of  said  rib. 

In  the  drawings  is  a  bed  carrying  the  vertical 
spindle,  on  the  upper  end  of  whicn  is  the  hol- 
low chuck,  into  which  the  plaster  mold  fits,  and 
these  parts  are  revolved  by  a  belt  to  a  wheel 
and  crank,  or  by  any  other  competent  means. 
Near  the  chuck  is  an  upright  frame,  with  roll- 
ers over  which  the  chain  or  rope  passes,  on  one 
end  of  which  is  the  counter-weight,  and  on  the 
other  the  lever,  having  a  handle  at  one  end  and 
carrying  the  rib.  This  lever  is  guided  by  the 
upright  frame,  and  when  not  in  use  is  drawn 
up  by  the  weight.  The  crucible  material  is 
placed  in  the  plaster  mold,  and  partially  spread 
by  hand  or  by  a  conical  muller.  The  back  end 
of  the  lever  is  then  brought  beneath  the  stop  or 
fulcrum,  and  pressed  down  until  the  lever  takes 
a  stop.  The  rib  on  the  lever  smooths,  com- 
presses, hardens  and  polishes  the  interior  of  the 
mold,  forming  a  perfect  crucible,  possessing 
great  strength  and  beauty.  At  the  same  time 
there  is  great  uniformity  in  the  crucibles  made 
in  this  manner.  The  crucible  and  mold  are  to 
be  lifted  off  the  chuck,  and  another  mold  intro- 
duced in  the  chuck,  and  the  operation  repeated. 

The  crucible  and  mold  are  set  aside.  When 
the  plaster  of  the  mold  has  absorbed  the  moist- 
ure from  the  crucible,  and  the  crucible  has 
contracted  away  from  the  mold,  and  become 
sufficiently  dry  to  be  exposed  to  the  air  without 
risk  of  cracking,  the  crucible  is  to  be  removed 
and  dried  in  any  usual  manner,  and  may  be 
baked  or  burned." 

The  claims  are  as  follows: 

"  What  I  claim  and  desire  to  secure  by  let- 
ters patent  is: 

1.  Manufacturing  crucibles  in  a  plaster  mold, 
in  the  manner  and  for  the  purposes  specified. 

2.  Lever  I  and  rib  n,  applied  in  the  manner 
specified  to  form  the  interior  of  a  crucible  con- 
tained within  a  revolving  mold,  as  set  forth. 

8.  The  combination  of  the  revolving  chuck 
e.  plaster  mold  d,  lever  /,  and  rib  n,  as  and  for 
the  purposes  specified. 

4.  Mounting  the  lever  I  and  rib  n  in  the  frame 
g  in  the  manner  specified,  in  combination  with 
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the  counterpoise  k,  fulcrum  o,  and  stop  p,  for 
determining  the  size  of  the  interior  of  the  cru- 
cible, as  specified." 

It  is  conceded  by  counsel  for  the  appellants 
that  the  claims  in  this  patent  were  invalid,  as 
being  too  broad,  and  that  it  was  for  this  reason, 
and  for  a  more  definite  and  limited  description 
of  the  real  invention  intended  to  be  claimed, 
that  it  was  surrendered  and  re-issued. 

The  state  of  the  art,  at  the  date  of  his  origi- 
nal patent,  is  described  by  Nimmo  in  the  re- 
issue, as  follows: 

"  Long  prior  to  said  Nimmo's  invention,  the 
mode  of  manufacturing  certain  articles  of  pot- 
tery by  means  of  a  rib  or  former  to  give  the  de- 
sired shape  to  the  inside  of  the  article,  and  a 
revolving  plaster  vessel  to  properly  present  the 
4  ball'  (as  the  lump  of  tempered  clay  is  called) 
to  and  support  it  under  the  action  of  the  rib, 
was  well  known;  but  this  mode  of  manufacture 
was  not  applicable  in  the  manufacture  of  cru- 
cibles, because  the  apparatus  was  such  that  the 
crucible  would  be  injured  or  destroyed  in  re- 
moving the  rib,  by  the  end  of  the  rib  striking 
the  upper  part  of  the  crucible,  as  will  be  plain 
to  all  skilled  in  the  art  of  crucible-making,  and 
acquainted  with  the  mode  of  manufacture  above 
referred  to. 

Another  mode  of  manufacturing  certain  arti- 
cles of  pottery- ware  by  means  of  a  rib  or  former 
for  the  inside  of  the  article,  and  a  revolving 
table  (a  common  potter's  wheel)  which  partially 
presented  the  ball  to  and  supported  it  under  the 
action  of  the  rib,  the  workman  using  his  hands 
to  aid  in  presenting  the  ball  to  and  support- 
ing it  under  the  action  of  the  rib,  is  described 
in  a  French  work  published  in  1857,  entitled 
'Lefontde  Geramique,'  par  M.  A.  Salve  tat,  vol- 
ume second,  pages  121,  122.  This  last  named 
mode  of  manufacture  was  applicable  to  the 
manufacture  of  crucibles,  the  apparatus  being 
such  that  the  rib  was  guided  so  as  to  cause  it 
to  approach  the  axis  of  the  pot,  where  it  was 
necessary  that  It  should  do  so  in  order  to  pre- 
vent injury  to  the  pot;  but,  even  if  useful  at  all 
in  that  manufacture,  it  is,  without  doubt,  very 
much  inferior  to  the  mode  of  manufacture  in- 
vented by  Nimmo,  and  hereinafter  described, 
the  distinguishing  difference  between  them  be- 
ing that  the  ball  is  presented  to  the  rib  and  sup- 
ported under  its  action,  not  by  a  flat  revolving 
metal  disk,  but  by  a  vessel  made  of  plaster, 
which  takes  the  place  of  both  the  flat  revolving 
disk  and  the  workman's  hands,  performing  all 
the  functions  performed  by  thh  disk  and  the 
hands  of  the  workman,  but  in  a  much  more 
perfect  manner  and  in  less  time. 

The  invention  of  said  Nimmo  is,  in  fact,  an 
improvement  on  the  mode  of  manufacture,  as 
well  as  on  the  apparatus,  described  in  Salvetat's 
work,  the  improvement  consisting  in  the  differ- 
ent mode  of  presenting  and  supporting  the  ball; 
but  we  do  not  wish  to  be  understood  as  claim- 
ing this  mode  of  presenting  and  supporting  the 
ball  as  the  invention  of  said  Nimmo,  as  his  im- 
proved mode  of  manufacture  is  new  solely  be- 
cause it  is,  as  a  whole,  substantially  different 
from  the  mode  described  by  Salvetat,  and  from 
the  mode  first  above  referred  to;  indeed,  as  a 
short  general  description  of  Nimmo's  improved 
mode,  it  may.be  said  to  be  substantially  the 
same  as  that  described  by  Sal  vetat.so  far  as  shap- 
ing the  inside  of  the  crucible  is  concerned,  and 
760 


substantially  the  same  as  the  mode  first  above 
referred  to,  so  far  as  presenting  the  ball  to  and 
supporting  it  under  the  action  of  the  rib  is  con- 
cerned. By  Nimmo's  improved  mode  of  manu- 
facture much  labor  and  expense  are  saved  and, 
what  is  still  more  important,  crucibles  are  pro- 
duced which  are  superior  to  those  made  by  any 
practical  mode  known  prior  to  said  Nimmo's 
invention,  in  many  very  important  respects." 

The  drawings  are  the  same  in  both  the  origi- 
nal and  re-issued  patent,  but  in  the  description 
of  the  machine,  with  reference  to  the  drawing 
contained  in  the  re-issue,  prominence  is  given  [314] 
to  the  mode  of  operating  the  rib,  after  the  cru- 
cible is  formed,  by  which  it  can  be  withdrawn 
without  striking  and  injuring  the  crucible,  as  to 
which  no  allusion  was  made  in  the  original  pa- 
tent. It  is  admitted,  however,  that  this  mechan- 
ism is  substantially  the  same  as  that  described 
by  Salvetat  in  the  publication  referred  to. 

The  re-issue  expressly  disclaims  as  the  inven- 
tion of  Nimmo  both  the  modes  and  both  the 
apparatus  above  mentioned,  that  is,  the  use  of 
a  rib  or  former  to  give  the  desired  shape  to  the 
inside  of  the  article,  and  the  revolving  plaster 
vessel  or  mold;  and  the  mode  and  apparatus 
described  by  Salvetat,  that  is,  the  use  of  a  rib 
or  former,  the  apparatus  being  such  that  the 
rib  is  guided  so  as  to  cause  it  to  approach  the 
axis  of  the  crucible,  when  it  was  necessary  that 
it  should  do  so  in  order  to  prevent  injury  to  it. 

The  importance  of  this  feature  in  any  appa- 
ratus of  the  kind  becomes  manifest  from  the 
fact  that  crucibles  of  the  character  of  those  in- 
tended to  be  made  by  this  process,  usually  have 
what  is  termed  "  a  bilge,'  that  is,  are  smaller 
in  circumference  at  the  mouth  or  top  than  at 
some  other  point;  so  that  if  the  rib  or  former 
were  lifted  out  perpendicularly  from  the  posi- 
tion it  occupies  while  in  operation,  it  would 
necessarily  strike  against  the  interior  surface  of 
the  crucible  as  it  rose.  To  avoid  this,  it  has  to 
be  withdrawn  from  the  position  it  occupies 
while  in  the  act  of  forming  the  internal  surface 
of  the  crucible,  to  one  nearer  to  the  axis  of  ro- 
tation, so  that  being  lifted,  it  may  pass  upward 
through  the  mouth  of  the  crucible  without 
striking  against  the  sides.  And  considering  how 
characteristic  is  this  feature  of  the  apparatus, 
and  how  essential  it  is  to  its  profitable  use,  it  is 
worthy  of  note  that  Nimmo,  in  his  original 
patent,  does  not  allude  to  it,  although  his  claim 
for  managing  his  rib  includes  it;  and  equally 
so,  that  it  does  not  seem  to  have  suggested  to 
him,  at  that  time,  its  utility  in  connection  with 
the  manufacture  of  crucibles  with  a  bilge,  for 
his  description  does  not  distinguish  between 
those  which  have  and  those  which  have  not  a  rsMK1 
bilge,  and  his  drawing  is  that  of  a  mold  with  a  [•*•] 
flaring  mouth,  for  the  making  of  which  such 
a  motion  of  the  former,  in  withdrawing  it,  L«» 
not  necessary.  In  addition,  the  mold  itself, 
made  of  plaster,  for  vessels  having  a  bilge,  is 
required  to  be  in  two  parts,  in  order  that  it  may 
be  removed  from  the  crucible  after  the  opera- 
tion is  complete;  an  adaptation  which  does 
not  appear  either  in  Nimmo's  specifications  or 
drawing. 

Nimmo's  actual  claim,  as  made  in  the  re-issue, 
is  as  follows: 

"  The  improved  apparatus  above  described, 
having  the  specific  character,  objects  and  func- 
tions above  explained,  and  consisting  of  the  rib, 
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the  revolving  mold,  and  the  mechanism  by 
w  hich  the  rib  is  guided  toward  the  axis  of  rev- 
olution of  the  mold  as  it  is  withdrawn,  as  set 
forth,  these  elements  being  claimed  only  in 
combination  each  with  all  the  others,  ana  no 
claim  is  made  to  any  combination  of  any  of  them 
less  than  the  whole." 

It  is  admitted  in  argument  by  counsel  for  the 
appellants  that  the  mold  is  old  and  the  rib  is 
old,  but  it  is  claimed  that  prior  to  Nimmo's  in- 
vention the  mechanism  for  combining  the  rib 
and  mold  into  one  machine  was  such,  that  the 
rib  could  not  be  moved  bodily  toward  the  axis 
of  the  mold  or  away  from  that  axis. 

Besides  a  denial  of  the  alleged  infringement, 
the  appellees  maintained  several  defenses.  They 
claimed  that  the  re-issued  patent  is  void :  because 
the  claim  is  too  broad;  because  there  is  no  co- 
active  combination  between  the  elements  of  the 
claim;  because  the  state  of  the  art,  as  set  forth 
in  the  specification,  shows  that  there  is  no  novel- 
ty in  the  alleged  combination;  because  the  re- 
issue is  for  a  different  invention  from  that  de- 
scribed in  the  original  patent;  and  because  the 
alleged  invention  of  Nimmo  had  been  fully  an- 
ticipated. The  anticipations  set  out  in  the  an- 
swer and  relied  on,  were: 

1.  By  the  Salvetat  publication. 

2.  By  the  Wise  patent,  being  a  patent  granted 
to  Jacob  Wise  and  Freeman  Wise,  dated  No- 
vember 80,  1852,  No.  9437,  for  an  '*  improve- 
ment in  the  manufacture  of  stone  and  earthen- 
ware." 

8.  By  the  Smith  patent,  being  a  patent  granted 
.         to  William  Smith,  dated  Novembers,  1863,  No. 
1 3 1  o ]  40,506,  for  apparatus  for  making  plumbago  cru- 
cibles. 

4.  By  prior  knowledge  and  use  of  the  alleged 
invention  at  Eier's  works  in  Pittsburgh. 

The  decree  below  dismissed  the  bill,  to  re- 
verse which  this  appeal  is  prosecuted. 

The  account  given  in  the  specifications  of  the 
re-issued  patent,  of  the  state  of  the  art  at  the 
date  of  the  alleged  invention,  and  the  reference 
to  Salvetat 's  publication,  describing  the  method 
and  apparatus  referred  to,  and  a  comparison  of 
that  with  the  claims  and  disclaimers  of  the  ap- 
pellants, require  a  more  particular  examination 
of  Salvetat's  description  of  the  device  and  its 
mode  of  operation,  as  contained  in  his  publica- 
tion. It  will  be  observed  that  the  re-issue  rep- 
rest  ats  Salvetat  as  having  fully  described  the 
rib  or  former,  and  the  mechanism  which  guides 
it  so  that  it  can  be  withdrawn  from  the  cruci- 
ble, when  completed,  without  injury,  even  when 
it  has  a  bilge;  but  as  omitting,  in  connection 
with  it,  any  use  of  a  mold.  The  statement  of 
the  re  issue  is.  that  while  Salvetat  described  the 
use  of  the  rib  for  forming  the  interior  of  the 
vessel,  its  external  form  was  molded  bv  the  un- 
assisted hand  of  the  workman,  manipulating 
the  ball  while  revolving  on  the  flat  disk  of  the 
common  potter's  wheel.  And  the  alleged  in- 
vention of  Nimmo  consists  merely  in  adding  a 
mold  to  the  apparatus  described  by  Salvetat 
to  form  the  combination  which  he  claims  as  his 
invention. 

An  examination  of  the  extract  from  Salvetat's 
publication,  descriptive  of  this  apparatus  and 
method, which  is  contained  in  the  record,  makes 
it  doubtful  whether  the  account  of  it  given  in 
the  specification  of  the  re-issued  patent  is  not  a 
misconception.  The  drawings  illustrating  it,  it 
See  14  Otto. 


is  true,  do  not  show  a  mold,  and  the  text  in  re- 
ferring to  them  says  the  vessel  is  supported  by 
the  wheel.  But  this,  perhaps,  is  explained  by 
the  statement  that  it  is  intended  to  show  merely 
how  Messrs.  Bourgon  and  Chalot,  the  origina- 
tors of  it,  have  arranged  the  rib  in  a  very  in- 
genious manner  for  hollowing  out  hollow  ware 
with  the  rib  itself .  The  whole  article  or  chap- 
ter is  entitled,  "Hollow-ware  Pressing  in  Plas- 
ter Molds,"  and  its  very  purpose  seems  to  be  to 
explain  the  use  and  utility  of  molds  in  shaping 
the  forms  of  pottery  by  pressing,  and  all  the  [3171 
other  processes  and  devices  mentioned  certain- 
ly refer  to  molds  as  used.  If  the  rule,  "nosci- 
tur  a  aociis,"  applies,  there  would  be  little  room 
to  doubt  that  the  one  in  question  also  contem- 
plated their  use,  and  it  seems  difficult  to  under- 
stand how  the  vessel  can  be  shaped  externally 
unless  the  mold  is  implied. 

But  we  assume,  for  the  purpose  of  this  case, 
(that  the  account,  as  contained  in  the  re-issued 
patent,  of  this  method  and  apparatus,  is  cor- 
rect, and  that  Salvetat  does  not  describe  the 
use  of  a  mold  in  combination  with  the  rib. 
There  is,  however,  no  doubt  whatever  that 
Salvetat  describes  the  operation  of  a  rib,  by 
means  of  a  mechanism  which  directs  it  in  the 
formation  of  the  interior  of  a  vessel,  while  in 
motion  on  a  revolving  wheel,  and  guides  it 
when  the  vessel  is  formed,  even  when  it  has  a 
bilge,  so  that  by  bringing  it  into  a  proper  rela- 
tion with  the  axis  of  revolution,  it  can  be  with- 
drawn from  the  side  of  the  vessel,  which  it  has 
shaped,  and  lifted  through  its  mouth  or  top, 
without  touching  and  injuring  its  sides.  This 
is  conceded  by  the  appellants,  and  is  admitted 
in  the  patent  itself.  It  is  also  confessed  that 
the  use  of  the  mold  for  supporting  the  ball, 
while  the  rib  or  former  presses  it  on  the  inside, 
and  thus  shapes  its  corresponding  outside,  is 
old  and  is  not  of  itself  claimed  as  the  invention 
of  Nimmo.  The  alleged  invention,  then,  con- 
sists merely  in  supplying  to  the  apparatus  de- 
scribed by  Salvetat,  a  mold  for  supporting  the 
ball  and  giving  shape  externally  to  the  crucible. 

We  are  clearly  of  opinion  that  this  is  not  pa- 
tentable. It  comes  plainly  within  the  rule,  as 
stated  by  Mr.  Justice  Strong,  in  Hailcs  v.  Van 
Wanner,  20  Wall.,  868  [87U.  S.,  XXII.,  248], 
where  he  said: 

"All  the  devices  of  which  the  alleged  combi- 
nation is  made  are  confessedly  old.  No  claim  . 
is  made  for  any  one  of  them  singly,  as  an  inde- 
pendent invention.  It  must  be  conceded  that  n 
new  combination,  if  it  produces  new  and  use- 
ful results,  is  patentable,  though  all  the  con- 
stituents of  the  combination  were  well  known 
and  in  common  use  before  the  combination  was 
made.  But  the  results  must  be  a  product  of 
the  combination,  and  not  a  mere  aggregate  of 
several  results,  each  the  complete  product  of 
one  of  the  combined  elements.  Combined  re- 
sults arc  not  necessarily  a  novel  result,  nor  arc  [31®] 
they  an  old  result  obtained  in  a  new  aud  im- 
proved manner.  Merely  bringing  old  devices 
into  juxtaposition,  and  then  allowing  each  to 
work  out  its  own  effect,  without  the  production 
of  something  novel,  is  not  invention." 

"The  combination,  to  be  patentable,"  said 
Mr.  Justice  Hunt,  in  Reckendorfer  v.  Faber,  92 
U.  S.,  357  [XXIII.,  728],  "must  produce  a  dif- 
ferent force  or  effect  or  result,  in  the  combined 
forces  or  processes,  from  that  given  by  their 
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separate  parts.  There  must  be  a  new  result 
produced  by  their  union;  if  not  so,  it  is  only  an 
aggregation  of  separate  elements." 

In  Nimmo'a  apparatus,  it  is  perfectly  clear 
that  all  the  elements  of  the  combination  are  old, 
and  that  each  operates  only  in  the  old  way. 
Beyond  the  separate  and  well  known  results 
produced  by  them  severally,  no  one  of  them 
contributes  to  the  combined  result  any  new 
feature;  no  one  of  them  adds  to  the  combina- 
tion anything  more  than  its  separate  independ- 
ent effect;  no  one  of  them  gives  any  additional 
efficiency  to  the  others,  or  changes  in  any  way 
the  mode  or  result  of  ite  action.  In  a  patenta- 
ble combination  of  old  elements,  all  the  constit- 
uents must  so  enter  into  it,  as  that  each  qualifies 
every  other;  to  draw  an  illustration  from  an- 
other branch  of  the  law,  they  must  be  ioint  ten- 
ants of  the  domain  of  the  invention,  seized  each 
of  every  part,  per  my  ct  per  tout,  and  not  mere 
tenants  in  common,  with  separate  interests  and 
(states.  It  must  form  either  a  new  machine  of 
i.  distinct  character  and  function,  or  produce  a 
result  due  to  the  joint  and  co-operating  action 
of  all  the  elements,  and  which  is  not  the  mere 
adding  together  of  separate  contributioas.  Oth- 
erwise, it  is  only  a  mechanical  juxtaposition, 
and  not  a  vital  union. 

In  the  case  of  this  apparatus,  the  mold  was 
known,  and  a  rib  or  former  was  known,  and 
their  use  in  combination  was  known.  Salvetat 
described  a  rib,  so  arranged  that  after  it  had 
performed  its  function  in  shaping  the  interior 
of  the  vessel,  it  could  be  withdrawn,  through 
the  top  of  the  vessel,  so  as  not  to  produce  inju- 
ry by  striking  against  its  side.  This  rib  Nim- 
mo  substituted  for  the  old  one  in  the  same  com- 
bination. And  this  is  the  whole  of  the  inven- 
tion. Upon  the  principle  stated,  there  is  no  in- 
[310]    vention  in  it. 

We  arc,  also,  of  opinion,  that  the  invention 
claimed  for  Nimmo,  as  described  in  the  re-is- 
sued patent,  is  covered  by  the  prior  patents  to 
Wise  and  to  Smith. 

Undoubtedly,  they  both  embody  the  principle 
of  a  former  used  in  combination  with  a  mold, 
for  the  purpose  of  manufacturing  crucibles, 
connected  so  that  the  former  can  be  withdrawn 
in  the  case  of  vessels  having  a  bilge  without  in- 
jury. 

is  objected,  however,  that  the  machines 
described  in  these  patents  arc  mere  paper  ma- 
chines, not  capable  of  successful  practical  work- 
ing. But  on  examination  it  sufficiently  appears, 
we  think,  that  the  objections  can  be  sustained 
only  as  to  minor  matters  of  detail  in  construc- 
tion, not  affecting  the  substance  of  the  inven- 
tion claimed,  and  could  be  removed  by  mere 
mechanical  skill,  without  the  exercise  of  the 
faculty  of  invention.  In  this  view,  the  Wise 
and  Smith  patents  are  not  rendered  inefficient  as 
defenses  in  this  suit.by  reason  of  the  alleged  im- 
perfections of  the  machines  described  in  them. 

The  bill  of  the  appellants  was  dismissed  by 
the  court  below,  on  the  ground  of  the  prior 
knowledge  and  use  of  the  alleged  invention  at 
filer's  works  in  Pittsburgh.  We  are  of  opinion 
that  the  testimony  sustains  that  finding. 

We  find  no  error  in  the  decree,  and  it  it,  ac- 
cordingly, affirmed. 

True  oop jr.  Test:   

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


FELIX  COLLINS  et  au,  Plffs.  in  Err.,  y322] 

WILLIAM  W.  RILEY. 

(See  8.  C,  14  Otto,  822-888.) 

Married  woman — disability  of  coverture— deed— 
sufficient  verdict. 

1.  Under  the  Statute  of  West  Virginia,  that  a  wom- 
an shall  not  be  barred  of  her  right  of  entry  into  land 
by  a  judgment  in  her  husband's  lifetime,  or  by  de- 
fault or  collusion,  she  is  not  barred,  because,  at  the 
date  of  a  conveyance  by  her  and  her  husband  to  a 
third  person,  her  husband's  right  to  recover  was  cut 
off  by  limitation  ;Bhe  had  ten  years  after  the  disabil- 
ity of  coverture  was  removed,  in  which  to  assert  her 
right  of  entry. 

2.  Notwithstanding:  her  husband's  right  of  posses- 
sion may  have  been  barred  when  the  deed  to  such 
third  person  was  made,  that  conveyance,  in  the  ab- 
sence of  evidence  that  she  was  barred,  passed  her 
interest  in  the  lands  and,  when  her  disability  was  re- 
moved, the  grantee  could  enter  upon  the  land,  or 
bring  an  action  for  it*  recovery-        .   „     „  , 

3.  Where  the  issue  to  be  tried  was,  whether  the  de- 
fendants unlawfully  withheld  from  the  plaintiff  the 
premises  described  in  the  deolaxation,a  verdict,  that 
the  land  was  claimed  by  defendants,  is  sufficient  un- 
der the  law  of  that  State. 

[No.  152.] 

Argued  Nov.  £8, 1881.      Decided  Dec.  12, 1881. 
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N  ERROR  to  the  District  Court  of  the  United 
States  for  the  District  of  West  Virginia. 

Statement  of  the  case  by  Mr.  Justice  Har- 
lan: 

The  defendant  in  error,  claiming  to  be  the 
owner  in  fee  simple  of  a  large  body  of  land,  con- 
taining 8,000  acres,  consisting  of  several  tracts, 
in  the  County  of  Ritchie,  State  of  West  Vir- 
ginia, brought  this  action,  on  the  28th  day  of 
March,  1888,  to  recover  the  same  from  the  plaint- 
iffs in  error,  who,  it  is  alleged,  unlawfully  with- 
held from  him  the  possession  thereof.  The  pier . 
following  the  requirements  of  the  local  law,  was 
"Not  guilty  of  unlawfully  withholding  the 
premises  claimed  by  the  plaintiff  in  his  declara- 
tion. "  A  trial  was  had  before  a  jury,  which  re- 
sulted in  a  verdict  for  the  defendants.  That 
verdict  was,  on  motion,  set  aside  and  a  new 
trial  awarded.  Upon  a  second  trial,  the  iury 
found  for  the  plaintiff,  the  verdict  being  in  these 
words:  *'  We,  the  jury,  find  for  the  plaintiff 
the  land  described  in  the  declaration,  Oiere  fol- 
low* a  description  of  the  boundary  of  Vie  entire 
tract  of  8,000  acres],  except  as  to  two  undivided 
thirds  of  [here  follows  a  description  of  separate 
tracts,  aggregating  1,834  acres,  and  claimed  by 
tJte  respective  defendants].  And  as  to  the  two 
thirds  of  the  lands  heretofore  described  and  ex- 
cepted, we  find  for  the  defendants;  and  as  to 
the  remaining  one  third  of  the  lands  hereinbe- 
fore excepted,  and  claimed  by  the  said  defend- 
ants, we  find  the  following  facts:  that  Freder- 

rick  Swetzer  died  on  the  day  of  , 

1828,  possessed  in  fee  of  lot  No.  4  and  the  lower 
half  of  No.  5,  as  hereinbefore  found  for  the  |3g3i 
plaintiff,  leaving  three  heirs-at-law  who  inher-  1 
ited  said  property,  one  of  whom,  Polly,  had, 
prior  to  his  death,  intermarried  with  Abraham 
Wagoner;  and  that  subsequent  to  his  death,  to 
wit:  on  the  —  day  of  January,  1868,  the  said 
Abraham  Wagoner  and  Polly,  his  wife  con- 
veyed to  the  plaintiff  in  this  cause  all  right  and 
title  in  said  lands;  and  that  before  the  com- 
mencement of  this  suit  Abraham  Wagoner  died, 
on  the  —  day  of  February,  1868,  and  the  said 

104  U.  8. 

Digitized  by  Google 


1881 


Colldss  v.  Riley. 


Polly  Wagoner  died  afterwards,  on  the  —  day 
of  March,  1868;  and  we  further  find  that,  at  the 
date  of  the  deed  executed  by  the  said  Abraham 
and  Polly  Wagoner  to  the  plaintiff  in  this  cause, 
the  said  Abraham  Wagoner's  right  to  recover 
against  the  said  defendants  was  barred  by  the 
Statute  of  Limitations.  Upon  this  state  of  fact* 
as  to  the  interest  of  Polly  Wagoner,  if  the  law 
be  for  the  plaintiff,  then  we  find  for  the  plaint- 
iff in  fee  the  remaining  one  third  of  the  several 
tracts  of  land  claimed  as  aforesaid  by  the  de- 
fendants, and  of  which  two  thirds  have  been 
found  for  them;  if  the  law  be  for  the  defend- 
ants, then  we  find  for  the  said  defendants  the 
one  undivided  third  part  of  the  said  land  con- 
veyed by  the  said  Abraham  Wagoner  and  wife, 
•  of  which  we  have  herein  found  two  undivided 
third  parts  for  the  defendants." 

The  plaintiff  moved  the  court  to  enter  judg- 
ment in  his  behalf  upon  the  special  verdict, 
while  the  defendants  moved  to  arrest  judgment 
for  the  plaintiff,  and,  "  for  various  reasons  ap- 
pearing upon  the  face  of  the  record,"  to  enter 
judgment  in  their  favor.  The  motion  of  de- 
fendants was  denied,  and  that  of  the  plaintiff 
granted. 

Meter*.  Robert  S.  Blair,  Edwin  Max- 
well and  Caleb  Boggs,  for  plaintiffs  in  error. 

Mr.  Gideon  Draper  Camden,  for  de- 
fendant in  error. 


Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

On  behalf  of  the  defendant  in  error,  it  is  con- 
tended that  the  verdict  of  the  lury  is  a  general 
finding  in  his  favor  as  to  the  undivided  one  third 
of  the  several  tracts  claimed  by  the  defendants 
respectively,  and  should  be  followed  by  a  judg- 
ment for  him,  unless  the  facts,  specially  stated, 
preclude  a  recovery  by  him.  In  that  view  we 
are  unable  to  concur:  The  finding  is,  in  form, 
a  special  verdict  as  to  the  undivided  one  third 
|  324]  of  the  lands  in  controversy,  and  was  so  treated, 
in  the  court  below,  by  both  parties.  It  has  all 
the  essential  requisites  of  a  special  verdict, 
which  is  one  wherein  the  jury  "  State  the  naked 
facts,  as  they  find  them  to  be  proved,  and  pray 
the  advice  of  the  court  thereon ;  concluding  con- 
ditionally, that  if  upon  the  whole  matter  the 
court  should  be  of  opinion  that  the  plaintiff  had 
a  cause  of  action,  they  then  find  for  the  plaint- 
iff; if  otherwise,  then  for  the  defendant. "  8  Bl. 
Com.,  p.  877.  The  inquiry,  therefore,  is,  not 
whether  the  facts  stated  prevent  the  court  from 
entering  a  judgment  in  favor  of  Riley,  in  pur- 
suance of  a  general  finding  for  him,  but  whether 
the  facts  stated—"  this  state  of  facts  as  to  the  in- 
terest of  Polly  Wagoner"— affirmatively  estab- 
lish his  right  to  any  judgment  for  the  recovery 
of  that  interest  from  the  present  defendants. 

The  main  proposition  advanced  by  plaintiffs 
in  error  is  that  even  if  Riley,  as  between  him- 
self and  his  grantors,  acquired  that  interest  by 
an  effectual  conveyance,  nis  action  was  barred 
by  the  Statute  of  Limitations. 

The  statute,  which,  it  is  conceded,  governs 
this  case,  provides: 

That  no  person  shall  make  an  entry  on,  or 
bring  an  action  to  recover,  any  land,  but  with- 
in fifteen  years  next  after  the  time  at  which  the 
right  to  make  such  entry,  or  to  bring  such  ac- 
tion, shall  have  first  accrued  to  himself,  or  to 

See  14  Otto. 


some  person  through  whom  he  claims.  Va. 
Code,  1860,  tit.  46,  ch.  149,  sec.  1. 

That  if ,  at  the  time  the  right  shall  have  first 
accrued,  such  person  was  an  infant,  married 
woman,  or  insane,  then  such  person,  or  the  per 
son  claiming  through  him,  may,  notwithstand- 
ing the  period  of  fifteen  years  shall  have  ex- 
pired, make  an  entry  on,  or  bring  an  action  to 
recover  such  land,  within  ten  years  next  after 
the  time  at  which  the  person  to  whom  such  right 
shall  have  first  accrued,  shall  have  ceased  to  be 
under  such  disability  as  existed  when  the  same 
so  accrued,  or  shall  have  died,  whichever  shall 
first  have  happened,   lb.,  sec.  8. 

A  subsequent  section  makes  the  foregoing 
limitations  of  the  right  of  entry  on  or  action  for 
land  subject  to  these  provisos:  that  no  such  entry 
shall  be  made  or  action  brought,  by  any  person  rags* 
who,  at  the  time  at  which  his  right  to  make  or  1  1 
bring  the  same  shall  have  first  accrued,  shall  be 
under  any  such  disability,  or  by  any  person 
claiming  through  him,  but  within  thirty  years 
next  after  the  time  at  which  such  right  shall 
have  first  accrued,  although  the  person,  under 
disability  at  such  time,  may  have  remained  un- 
der the  same  during  the  whole  of  such  thirty 
years,  or  although  the  term  of  ten  years  from  the 
period  at  which  he  shall  have  ceased  to  be  under 
any  such  disability,  or  have  died,  shall  not  have 
expired.  And,  further,  when  any  person  shall 
be  under  any  such  disability  at  the  time  at  which 
his  right  to  make  an  entry  or  bring  an  action  shall 
have  first  accrued,  and  shall  depart  this  life  with- 
out having  ceased  to  be  under  any  such  disabil- 
ity, no  time  to  make  an  entry,  or  to  bring  an  ac- 
tion, beyond  the  fifteen  years  next  after  the  right 
of  such  person  shall  have  first  accrued,  or  the  ten 
years  next  after  the  period  of  his  death,  shall  be 
allowed  by  reason  of  any  disability  of  any  other 
person.   Sec.  4. 

Recurring  to  the  facts  stated  in  the  special 
verdict,  it  will  be  observed  that  Polly  Wagoner 
was  under  the  disability  of  coverture  at  the  time 
she  inherited  the  lands  in  controversy.  The  in- 
terest, thus  inherited,  nevertheless,  passed  to 
Riley  by  the  conveyance  of  January,  1868,  un- 
less her  rights  had  been  previously  lost  through 
adverse  possession  or  hostile  claim  by  others. 
But  whether  there  was, prior  to  that  conveyance, 
any  such  adverse  possession  or  hostile  claim, 
even  as  against  the  husband,  is  not  distinctly 
found.  The  special  verdict,  it  is  true,  states  that 
the  husband's  right  to  recover  against  the  defend- 
ant's was  barred  by  the  Statute  of  Limitations. 
That,  we  think,  is  a  conclusion  of  law,  rather 
than  a  statement  of  facts  upon  which  it  rests. 
If  .however,  we  give  that  finding  the  fullest  effect 
claimed  for  it,  viz. :  that  the  defendants  had  held 
continuous  adverse  possession  of  or  had  asserted 
a  hostile  claim  to  the  lands,  long  enough  to  bar 
an  action  upon  the  part  of  the  husband,  we  are 
still  not  informed  by  the  special  verdict  as  to 
the  time  such  adverse  possession,  in  fact,  com- 
menced, or  when  such  hostile  claim  was,  in  fact, 
first  asserted  by  defendants.  It  may  have  ex- 
isted for  only  fifteen  years  prior  to  the  convey-  I 326] 
ance  by  Wagoner  ana  wife  to  Riley.  If  it  con- 
tinued for  that  length  of  time,  the  husband's 
right  to  the  possession  of  the  lands  -would .under 
the  statute,  have  been  lost  But  if  adverse  pos- 
session, or  an  advene  claim  by  defendants,  for 
that  length  of  time,  be  conceded— and  there  is 
no  reason  why  it  should  be  presumed  to  have 
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contiued  for  a  longer  period — it  would  not  fol- 
low that  the  wife's  right  of  entry  was  barred. 
The  statute  expressly  declares  that  a  woman 
shall  not  be  barred  of  her  right  of  entry  into 
land,  even  by  a  judgment  in  her  husband's  life- 
time, by  default  or  collusion;  and,  further, that, 
"  No  conveyance,  or  other  act  suffered  or  done 
by  the  husband  only,  01  any  land  which  is  the 
inheritance  of  the  wife,  shall  be  or  make  any 
<liscontinuance  thereof,  or  be  prejudicial  to  the 
wife  or  herjieirs,  or  to  anyone  having  right  or 
title  to  the  "same  by  her  death,  but  they  may 
respectively  enter  into  such  land,  according  to 
their  right  and  title  therein,  as  if  no  such  act 
had  l*en  done."  Va.  Code,  1860,  ch.  188,sec.2. 
p.  008. 

If  the  special  verdict  bad  stated  that  defend- 
ants, and  those  under  whom  they  claim,  had 
adversely  held  and  claimed  the  land  for  a  period 
sufficiently  long,  anterior  to  January,  1868,  to 
show  that  the  wife,  notwithstanding  the  dis- 
ability of  coverture,  had  been  barred  of  her  right 
of  action. then  the  law  would  be  with  the  defend- 
ants. But  no  such  facts  are  found.  The  ver- 
dict is,  as  we  have  seen,  wholly  silent  as  to  when 
their  adverse  possession  or  claim  commenced; 
and  the  court  is  asked  to  adjudge,  as  matter  of 
law,  that  the  wife  was  barred,  simply  because, 
at  the  date  of  the  conveyance  to  Riley,  the  hus- 
band's right  to  recover  was  cut  off  by  limitation. 
The  wife,  by  the  express  words  of  the  statute, 
had  ten  years  after  the  disability  of  coverture 
was  removed,  in  which  to  assert  her  right  of 
entry,  provided  such  time  did  not  exceed  thirty 
years  from  the  date  when  her  right  first  ac- 
crued. Notwithstanding,  therefore,  her  hus- 
band, as  to  his  right  of  possession,  may  have 
been  barred,  when  the  deed  to  Riley  was  made, 
that  conveyance,  in  the  absence  of  evidence 
that  the  wife  was  barred,  must  be  held  to  have 
passed  to  Riley  whatever  interest  she  then  had 
in  the  lands. 

Further,  if  it  be  conceded,  as  perhaps  it  must 
be,  that  the  husband  and  wife,  the  former  being 
13271  "arml,  C0l|M  not,  during  the  lifetime  of  the 
'  1  husband,  have  brought  a  joint  action  to  recover 
the  lands,  and  that  Riley  could  not  assert  his 
rights,  as  against  the  defendants,  until  after  the 
death  of  the  husband,  it  would  not  follow  that 
Riley  got  nothing  by  the  conveyance  to  him. 
He  certainly  did  acquire  the  wife  s  interest;  and, 
when  the  disability  of  her  coverture  was  re- 
moved, he  could  enter  upon  the  land,  or  bring 
an  aetion  for  its  recovery,  precisely  as  the  wife 
could  havedonc,  upon  the  death  of  the  husband, 
had  she  not  joined  in  the  conveyance.  This  is 
clear  from  a  comparison  of  the  limitation  Act 
of  Virginia,  passed  February  25, 1819,  with  the 
provision  of  the  Code  of  1860.  The  former, 
while  prescribing  twenty  years  as  the  time  with- 
in winch  an  action  for  "the  recovery  of  land 
must  l>c  brought,  gave  to  infants,  femes  roiert, 
and  others  under  disability,  and  to  their  heirs, 
ten  years  after  such  disability  was  removed,  in 
which  to  sue,  notwithstanding  twenty  years  may 
have  passed  after  the  right  to  sue  accrued.  Rev. 
Code  of  Va. ,  1819,  Vol.  1,  p.  488.  On  the  other 
hand,  the  Code  of  1860,  as  we  have  seen,  saved 
the  rights  ot  those  who  claimed  through  the  per- 
son to  whom  the  right  of  entry  or  action  ac- 
crued. Riley,  undoubtedly,  claimed  through 
the  wife,  and  could  sue  by  virtue  of  his  owner- 
754 


ship  of  her  interest, because  she  could  have  sued, 
had  no  conveyance  been  made. 

But  it  is  argued  that  the  special  verdict  must 
contain  all  the  facts  from  which  the  law  is  to 
arise;  that  whatever  is  not  found  therein  is,  for 
the  purposes  of  a  decision,  to  be  considered  as 
not  existing;  that  it  must  present,  in  substance, 
the  whole  matter  upon  which  the  court  is  asked 
to  determine  the  legal  rights  of  the  parties,  and 
cannot,  therefore,  be  aided  by  intendment  or  by 
extrinsic  facts,  although  such  facts  may  appear 
elsewhere  in  the  record.  It  is  not  necessary,  in 
the  view  we  take  of  this  case,  to  controvert  any 
of  these  propositions.  They,  undoubtedly,  em- 
body a  correct  statement,  as  far  as  it  goes,  of 
the  law  in  reference  to  special  verdicts.  But  we 
do  not  perceive  that  their  application  in  this  case  • 
would  lead  to  any  result  different  from  the  one 
already  indicated.  We  have  taken  the  special 
verdict  as  presenting  the  whole  case  as  to  Polly 
Wagoner's  interest  in  the  lands.  It  shows  that 
Swetzer,  under  whom  both  sides  claim,  was,  at 
his  death,  the  owner  of  the  land;  that  upon  his 
death  an  undivided  third  thereof  was  inherited 
by  his  daughter,  Polly;  and  that  her  interest  was  [328) 
conveyed,  in  1868,  to  Riley,  by  the  joint  deed 
of  herself  and  husband.  No  fact  is  stated  jus- 
tifying the  conclusion  that  her  interest  in  the 
land  had  been  lost,  prior  to  the  conveyance, 
either  by  adverse  possession  or  by  adverse 
claim.  If  such  fact  existed  it  was  the  duty  of 
the  defendants,  who  relied  upon  limitation,  to 
have  established  it  by  proof,  and  caused  it  to 
be  stated  in  the  special  verdict.  The  record  con- 
tains no  bill  of  exceptions,  and  were  we  at  lib- 
erty to  look  beyond  the  special  verdict,  we 
should  find  in  the  record  no  evidence  whatever 
upon  that  point.  We  cannot  presume  that  any 
such  evidence  was  offered.  It  was  not  for  the 
plaintiff  to  prove  that  the  right  of  the  wife  had 
not  been  lost  by  adverse  possession  or  adverse 
claim  by  others.  That  was  matter  of  defense. 
Counsel  for  plaintiffs  in  error  have  proceeded, 
in  their  argument,  upon  the  assumption  that  the 

rcial  verdict  sets  forth  facts  showing  that 
wife's  right  was  barred,  at  the  time  she  and 
her  husband  conveyed  to  Riley,  or  at  the  time 
this  action  was  commenced.  But  evidently  it 
shows  nothing  more  than  that  the  husband  was 
barred  as  to  his  right  of  possession. 

Another  proposition  advanced  by  counsel  for 
plaintiffs  in  error  deserves  notice.  It  is,  that 
the  special  verdict  does  not  show  that  they  were, 
at  the  institution  of  the  suit,  in  possession  of, 
or  claimed  title  to,  the  interest  of  Polly  Wag- 
oner in  the  lands  in  dispute. 

By  the  Code  of  Virginia  of  1860  it  is  declared 
that  '*  If  the  jury  be  of  opinion  [in  actions  of 
ejectment]  for  the  plaintiffs,  or  any  of  them,  the 
verdict  shall  be  for  the  plaintiffs, or  such  of  them 
as  appear  to  have  right  to  the  possession  of  the 
premises,  or  any  part  thereof,  and  against  such 
of  the  defendants  as  were  in  possession  there- 
of, or  claimed  title  thereto,  at  the  commence- 
ment of  the  action."  P.  612.  There  was  a  simi- 
lar provision  in  the  Code  of  1849,  p.  561.  The 
verdict  in  this  case  is  in  substantial  conformity 
with  this  statutory  requirement.  The  issue  to 
be  tried  was  whether  the  defendants  unlawfully 
withheld  from  the  plaintiff  the  premises  de- 
scribed in  the  declaration.  The  verdict  finds 
for  the  defendants  as  to  the  undivided  two 

104  l\  S. 


Digitized  by 


Google 


1881. 


Egbert  v.  Ljppmank. 


f329] 


thirds  of  the  lan a  in  dispute.  If  that  be  not, 
in  legal  effect,  a  finding  that  defendants  were  in 
possession  of  the  entire  land,  there  is  a  finding 
that  defendants  respectively,  claimed  title  to 
the  several  tracts  in  controversy.  The  verdict 
describes  by  metes  and  bounds  each  tract  em- 
braced in  the  suit,  giving  the  name  of  each  de- 
fendant by  whom  it  is  claimed  and  finding  for 
defendants  as  to  two  thirds,  undivided,  of  the 
respective  tracts.  It  then  proceeds  to  find  as  "to 
the  remaining  one  third  of  the  lands  hereinbe- 
fore excepted,  and  claimed  by  said  defendants  " 
Although  the  verdict  does  not  state,  in  terms, 
that  the  defendants  were  in  possession,  it  does 
state  that  they  claimed  the  lands  in  dispute. 
And  that  seems  to  be  sufficient  under  the  local 
Ijw.  Id  reference  to  the  case  of  Southgate  v. 
Walker,  2  W.  Va.,  427,  it  is  sufficient  to  say  that 
it  related  to  an  action  of  ejectment  commenced 
in  1848,  before  the  adoption  of  the  above-recited 
provision.  We  are  referred  to  no  decision  of 
the  state  court  in  conflict  with  the  construction 
we  have  given  to  that  provision. 

We  deem  it  unnecessary  to  comment  upon 
any  other  objections  urged  against  the  special 
verdict.    There  it  no  error  in  the  judgment,  and 
it  it  affirmed. 
True  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.S. 

Ctted-107  U.  8.,  500. 


[333]  FRANCES  LEE  EGBERT,  Ezra,  of  Samotl 
H.  Barnes,  Deceased,  Appt., 
v. 

PHILLIPP  LIPPMANN  et  al. 

(See  8.  a,  14  Otto,  888-880.) 

Public  rue  of  patented  invention — what  it — void 
letters  patent. 

1.  To  constitute  the  public  use  of  an  invention,  it  is 
not  necessary  that  more  than  one  of  the  patented 
articles  should  be  publicly  used ;  suoh  use  may  be  of 
an  invention,  by  its  character,  only  capable  of  being 
used  where  it  cannot  be  seen  nor  observed  by  the 
public  eye. 

2.  Whether  the  use  of  an  Invention  is  public  or 
private  does  not  necessarily  depend  upon  the  num- 
ber of  persons  to  whom  its  use  is  known. 

3.  Be-issued  letters  patent  to  Frances  Lee  Barnes, 
executrix,  for  an  improvement  in  corset  springs, 
are  void  on  account  of  two  years'  public  use.  by  the 
consent  and  allowance  of  the  inventor,  before  he 
made  application  for  letters  patent 

[No.  89J 

Argued  Nov.  U,  14,  1881.  Decided  Dec.  If,  1881. 

A  PPEAL  from  the  Circuit  Court  of  the  United 
il  States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 
Meter*.  J.  C.  Clayton,  Geo.  Oifford  and 
Anthony  L.  Eeaibey,  for  appellant. 
Mr.  John  B.  Staples,  for  appellees. 

Mr.  JutUce  Woods  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  for  an  alleged  infringe- 
ment of  the  complainant's  re-issued  letters  pa- 
tent, No.  5216,  dated  January  7,  1878,  for  an 
infringement  in  corset  springs. 

The  original  patent  bore  date  July  17, 1886, 
and  was  issued  to  Samuel  H.  Barnes. 

The  re-issue  was  made  to  the  appellant, 
See  14  Otto. 


Frances  Lee  Egbert,  executrix  of  the  original 

patentee. 

The  specifications  for  the  re-issue  declared: 

"  This  invention  consists  in  forming  the 
springs  of  corsets  of  two  or  more  metallic  plates,  (334] 
placed  one  upon  another,  and  so  connected  as 
to  prevent  them  from  sliding  off  each  other  lat- 
erally or  edgewise,  and  at  the  same  time  admit 
of  their  playing  or  sliding  upon  each  other  in 
the  direction  of  their  length  or  longitudinally, 
whereby  their  flexibility  and  elasticity  are  great- 
ly increased,  while  at  the  same  time  much 
strength  is  obtained." 

The  second  claim  was  as  follows: 

"A  pair  of  corset  springs,  each  member  of 
the  pair  being  composed  of  two  or  more  metal- 
lic plates,  placed  one  on  another  and  fastened 
together  at  their  centers,  and  so  connected  at 
or  near  each  end  that  they  can  move  or  play  on 
each  other  in  the  direction  of  their  length.'' 

The  bill  of  complaint  alleged  that  Barnes  was 
the  original  and  first  inventor  of  the  improve- 
ment covered  by  the  re-issued  letters  patent, 
and  that  it  had  not,  at  the  time  of  his  applica- 
tion for  the  original  patent,  been  for  more  than 
two  years  in  public  use  or  on  sale,  with  his  con- 
sent or  allowance. 

The  answer  took  issue  on  this  averment  and 
also  denied  infringement  The  circuit  court 
dismissed  the  bill  and  the  complainant  appealed 
to  this  court. 

As  to  the  second  defense  above  mentioned,  it 
is  sufficient  to  say  that  the  evidence  establishes 
beyond  controversy  the  infringement  by  de- 
fendants of  the  second  claim  of  the  re-issued 
letters  patent  above  set  forth. 

We  have,  therefore,  to  consider  whether  the 
defense  of  the  public  use  of  the  patented  inven- 
tion, with  the  consent  of  the  inventor,  for  more 
than  two  years  prior  to  his  application  for  the 
original  patent,  is  sustained  by  the  testimony 
in  the  record. 

The  6th,  7th  and  15th  sections  of  the  Act  of 
July  4, 1886,  5  Stat,  at  L.,  117,  as  qualified  by 
the  7th  section  of  the  Act  of  March  8, 1889,  5 
Stat,  at  L.,  858,  were  in  force  in  1866,  when 
Barnes  applied  for  his  patent. 

The  effect  of  these  sections  is  to  render  let- 
ters patent  invalid,  if  the  invention  which  they 
cover  was  in  publi  cuse,  with  the  consent  and 
allowance  of  the  inventor,  for  more  than  two 
years  prior  to  his  application  for  a  patent. 
Since  the  passage  of  the  Act  of  1889  it  has  been 
strenuously  contended  that  a  public  use  of  an 
invention,  for  more  than  two  years  before  the  [33S] 
application  for  a  patent,  even  without  the  con- 
sent and  allowance  of  the  inventor,  rendered 
the  patent  therefor  void. 

It  is  unnecessary  in  this  case  to  decide  this 
question,  for  the  alleged  use  of  the  invention 
covered  by  the  patent  to  Barnes  is  conceded  to 
have  been  with  his  express  consent 

The  evidence  on  which  the  defendants  rely 
to  establish  a  prior  public  use  of  the  invention, 
consists  mainly  of  the  testimony  of  the  complain- 
ant herself,  who  is  the  executrix  of  the  original 
patentee. 

She  testifies  that  Barnes  invented  the  improve- 
ment covered  by  his  patent  between  January 
and  May,  1855;  that  between  the  dates  named 
the  witness  and  her  friend,  Miss  Cugier,  were 
complaining  of  the  breaking  of  their  corset 
steels.    Barnes,  who  was  present,  and  was  an 
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intimate  friend  of  the  witness,  said  he  thought 
he  could  make  her  a  pair  that  would  not  break. 
At  their  next  interview  he  presented  her  with  a 
pair  of  corset  steels  which  he  himself  had  made. 
The  witness  wore  these  steels  a  long  time.  In 
1868  Barnes  made  and  presented  to  her  another 
pair,  which  she  also  wore  a  long  time.  When 
the  corsets  in  which  these  steels  were  used  wore 
out,  the  witness  ripped  them  open  and  took  out 
the  steels  and  put  them  in  new  corsets.  This 
was  done  several  times. 

It  is  admitted  and,  in  fact,  is  asserted,  by 
complainant  that  these  steels  embodied  the  in- 
vention afterward  patented  by  Barnes  and  cov- 
ered by  the  re-issued  patent  on  which  this  suit 
is  brought 

Joseph  H.  Bturgis,  another  witness  for  com- 
plainant, testifies  that  in  1869  Barnes  spoke  to 
him  about  two  inventions  made  by  himself,  one 
of  which  was  a  corset  steel,  and  that  he  went 
to  the  house  of  Barnes  to  see  them.  Before  this 
time,  and  after  the  transactions  testified  to  by 
the  complainant,  Barnes  and  she  had  intermar- 
ried. Barnes  said  his  wife  had  a  pair  of  steels 
made  according  to  his  invention  in  the  corsets 
which  she  was  then  wearing,  and  if  she  would 
take  them  off  he  would  show  them  to  witness. 
Mrs.  Barnes  went  out  and  returned  with  a  pair 
of  corsets  and  a  pair  of  scissors  and  ripped  the 
corsets  open  and  took  out  the  steels.  Barnes 
then  explained  to  witness  how  they  were  made 
and  used. 

This  is  the  evidence  presented  by  the  record, 
on  which  defendants  rely  to  establish  the  public 
1 336]  use  of  the  invention  by  the  patentee's  consent 
and  allowance. 

The  question  for  our  decision  is,  whether  this 
testimony  shows  a  public  use  within  the  mean- 
ing of  the  statute. 

We  observe  in  the  first  place  that  to  consti- 
tute the  public  use  of  a  patent  it  is  not  neces- 
sary that  more  than  one  of  the  patented  articles 
should  be  publicly  used.  The  use  of  a  great 
number  may  tend  to  strengthen  the  proof  of 
public  use,  but  one  well  defined  case  of  public 
use  is  just  as  effectual  to  annul  the  patent  as 
many. 

For  instance,  if  the  inventor  of  a  mower,  a 
printing  press  or  a  railway  car,  makes  and  sells 
only  one  of  the  articles  invented  by  him,  and 
allows  the  vendee  to  use  it  for  two  years,  with- 
out restriction  or  limitation,  the  use  is  just  as 
public  as  if  he  had  sold  and  allowed  the  use  of 
a  great  number. 

We  remark,  secondly,  that,  whether  the  use 
of  an  invention  is  public  or  private,  does  not 
necessarily  depend  upon  the  number  of  persons 
to  whom  its  use  is  known.  If  an  inventor,  hav- 
ing made  his  device,  gives  or  sells  it  to  another, 
to  De  used  by  the  donee  or  vendee,  without  lim- 
itation or  restriction,  or  injunction  of  secrecy, 
and  it  is  so  used,  such  use  is  public,  within  the 
meaning  of  the  statute,  even  though  the  use 
and  knowledge  of  the  use  may  be  confined  to 
one  person. 

We  say  thirdly,  that  some  inventions  are  by 
their  very  character  only  capable  of  being  used 
where  they  cannot  be  seen  or  observed  by  the 
public  eye.  An  invention  may  consist  of  a 
lever  or  spring,  hidden  in  the  running  gear 
of  a  watch,  or  of  a  ratchet,  shaft  or  cog-wheel 
covered  from  view  in  the  recesses  of  a  machine 
for  spinning  or  weaving.   Nevertheless,  if  Its 
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inventor  sells  a  machine  of  which  his  invention 
forms  a  part,  and  allows  it  to  be  used  without 
restriction  of  any  kind,  the  use  is  a  public  one, 
within  the  meaning  of  the  law.  So, on  the  other 
hand,  a  use  necessarily  open  to  public  view,  if 
made  in  good  faith  solely  to  test  the  qualities  of 
the  invention,  and  for  the  purpose  of  experi- 
ment, is  not  a  public  use  within  the  meaning  of 
the  patent  law.  Elizabeth  v.  Pavement  Co.,  97 
U.  S.,  128  [XXIV.,  1000];  Share  v.  Cooper,  7 
Pet.,  292.  |3371 

Tested  by  these  principles,  we  think  the  evi- 
dence of  the  complainant  herself  shows  that 
there  was  a  public  use  of  the  invention,  covered 
by  the  original  patent  to  Barnes,  for  more  than 
two  years  before  the  application  for  the  patent. 
»»»d  by  his  consent  and  allowance.  He  made 
and  gave  to  the  complainant  two  pairs  of  cor- 
set steels,  constructed  according  to  his  device, 
one  in  1865  and  one  in  1858.  They  were  pre- 
sented to  her  for  use.  He  imposed  no  obliga- 
tion of  secrecy,  or  any  condition  or  restriction 
whatever    They  were  not  presented  for  the 

Surpose  of  experiment  or  to  test  their  qualities, 
fo  such  claim  is  set  up  in  the  testimony  of 
complainant.  The  invention  was  at  the  time 
complete,  and  there  is  no  evidence  that  it  was. 
afterwords  changed  or  improved.  The  donee 
of  the  steels  used  them  for  years  for  the  pur- 
pose and  in  the  manner  designed  by  the  inventor. 
They  were  not  capable  of  any  other  use.  She 
might  have  exhibited  them  to  any  person  she 
pleased,  or  might  have  made  other  steels  of  the 
same  kind,  and  used  or  sold  them  without  viola- 
tion of  any  condition  or  restriction  imposed  on 
her  by  the  inventor. 

According  to  the  testimony  of  complainant, 
the  invention  was  completed  and  put  in  use 
in  1855.  The  inventor  slept  on  his  rights  for 
eleven  years.  The  patent  was  not  applied  for 
till  March,  1866.  In  the  meantime,  the  inven- 
tion had  found  its  way  into  general,  and  al- 
most universal  use.  A  great  part  of  the  record 
is  taken  up  with  the  testimony  of  the  manu- 
facturers and  venders  of  corset  steels,  showing 
that  before  Barnes  applied  for  his  patent  the 
principle  of  his  device  was  almost  universally 
used  in  the  manufacture  of  corset  steels.  It  is 
fair  to  presume  that  having  learned  from  this 
general  use  that  there  was  some  value  in  his  in- 
vention, Barnes  attempted  to  resume,  by  an  ap- 
plication for  a  patent,  what  by  his  acts  he  had 
clearly  dedicated  to  the  public. 

"An  abandonment  to  the  public  may  be 
evinced  by  the  conduct  of  the  inventor  at  any 
time,  even  within  the  two  years  named  in  the 
law.  The  effect  of  the  law  is  that  no  such  con- 
sequence will  necessarily  follow  from  the  in- 
vention being  in  public  use  or  on  sale  with  the 
inventor's  consent  and  allowance,  at  any  time 
within  two  years  before  his  application,  but 
that  if  the  invention  is  in  public  use  or  on  sale 
prior  to  that  time,  it  will  be  conclusive  evidence 
of  abandonment,  and  the  patent  will  be  void." 
Elizabeth  v.  Pavement  Co.,  tupra. 

We  are  of  opinion  that  the  defense  of  two  1 33 g  i 
years'  public  use,  by  the  consent  and  allowance 
of  the  inventor,  before  he  made  application  for 
his  patent,  is  satisfactorily  established  by  the 
evidence.  The  decree  of  the  Circuit  Court  it, 
therefore,  affirmed. 

True  oopy.  Test :  _ 
James  H.  M  cKenney,  Clerk,  Sup.  Court,  u.  8. 

104  U.  S 


Digitized  by 


Google 


1881 


Davis  v.  Gaines. 


886-407 


Mr.  Justice  Miller,  dissenting: 

The  6th  section  of  the  Act  of  1886  [5  Stat,  at 
L.,  117]  made  it  a  condition  of  the  grant  of  a 
patent  that  the  invention  for  which  it  was  asked 
should  not,  at  the  time  of  the  application  for  a 
patent, ' '  have  been  in  public  use  or  on  sale  with 
the  consent  or  allowance "  of  the  inventor  or 
discoverer;  and  section  16  of  the  same  Act  de- 
clared that  it  should  be  a  good  defense  to  an 
action  for  infringement  of  the  patent,  that  it  had 
been  in  public  use  or  on  sale  with  the  consent 
or  allowance  of  the  patentee  before  his  applica- 
tion. This  was  afterwards  modified  by  the  7th 
section  of  the  Act  of  1839  [5  Stat,  at  L.,  868], 
by  declaring  that  no  patent  should  be  void  on 
tliat  ground  unless  the  prior  use  had  been  for 
more  than  two  years  before  the  application. 

ThL  is  the  law  under  which  the  patent  of 
plaintiff  in  this  case  is  held  void  by  the  opinion 
just  delivered.  The  previous  part  of  the  same 
.section  requires  that  the  invention  must  be  one 
"  not  known  or  used  by  others"  before  the  dis- 
covery or  invention  made  by  the  applicant.  In 
this  limitation,  though  in  the  same  sentence  as 
the  other,  the  word  "public"  is  not  used,  so  that 
the  use  by  others  which  would  defeat  the  ap- 
plicant, if  without  his  consent,  need  not  be  pub- 
lic, but  where  the  use  of  his  invention  is  by  his 
consent  or  allowance,  it  must  be  public  or  it  will 
not  have  that  effect. 

The  reason  of  this  is,  undoubtedly,  that  if 
others  have  used  the  machine,  composition  or 
manufacture,  without  his  consent,  it  is  strong 
proof  that  it  was  not  his  discovery,  and  in  that 
case  he  was  not  entitled  to  a  patent  as  the  first 
inventor;  while,  if  the  use  was  with  his  consent 
or  allowance,  the  fact  that  such  consent  or  al- 
lowance was  first  obtained,  is  evidence  that  he 
was  the  inventor  and  claimed  to  be  such.  In 
such  case  he  was  not  to  lose  his  right  to  a  pa- 
[339]  tent  unless  the  use  which  he  permitted  was  such 
as  showed  an  intention  of  abandonment  of  his 
invention  to  the  public.  It  must,  in  the  lan- 
guage of  the  Act  be  in  public  use  or  on  sale.  If 
on  sale,  of  course  the  public  who  buy  can  use 
it,  and  if  used  in  public  with  his  consent,  it 
may  be  copied  by  others,  and  in  either  event 
there  is  an  end  of  the  exclusive  right  of  use  or 
sale  by  the  inventor. 

The  word  public  is,  therefore,  an  important 
member  of  the  sentence.  A  private  use  with  con- 
sent, which  could  Jead  to  no  copy  or  reproduction 
of  the  machine, which  taught  no  one  but  the  par- 
ty permitted  the  nature  of  the  invention,  which 
left  the  public  at  large  as  ignorant  of  this  as  it 
was  before  the  authors  discovery  .was  no  aban- 
donment to  the  public,  and  gave  no  right  to  de- 
feat his  claim  for  a  patent.  If  the  little  steel 
spring  inserted  in  a  single  pair  ot  corsets,  and 
used  by  only  one  woman,  covered  by  her  outer 
clothing,  ana  in  a  position  always  withheld  from 
public  observation,  is  a  public  use  of  that  piece 
of  steel,  I  am  at  a  loss  to  know  the  line  between 
a  private  and  a  public  use. 

The  opinion  argues  that  the  use  was  public, 
because  with  the  consent  of  the  inventor  to  its 
use  no  limitation  was  imposed  in  regard  to  its 
use  in  public.  It  may  be  well  imagined  that  a 
prohibition  to  the  party  so  permitted  against 
exposing  her  use  of  the  steel  spring  to  public 
observation,  would  have  been  supposed  to  be  a 
piece  of  irony.  An  objection  quite  the  opposite 
of  this  suggested  by  the  opinion  is,  that  the  in- 
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vention  was  incapable  of  a  public  use ;  that  is 
to  say,  that  while  the  statute  says  the  right  to 
the  patent  can  only  be  defeated  by  a  use  which 
is  public,  it  is  equally  fatal  to  the  claim,  when 
it  is  permitted  to  be  used  at  all,  that  the  article 
can  never  be  used  in  public. 

I  cannot,  on  such  reasoning  as  this,  eliminate 
from  the  statute  the  word  public,  and  disregard 
its  obvious  importance  in  connection  with  the 
remainder  of  the  Act,  for  the  purpose  of  defeat- 
ing a  patent  otherwise  meritorious. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited-lOi  U.  8.,  844;  107  TJ.  8.,  87;  108  U.  8.,  465, 
486. 


ELIZA  DA VI8, Widow  and  Admrx.  of  Mihob  [386] 
Kesner,  Deceased,  and  Tutrix  of  Her  Mi- 
nor Children,  Appt., 
v. 

MYRA  CLARK  GAINES. 

(See  8.  C.  14  Otto.  888-407.) 

Louisiana  law— probate  sals — adjudication — eft 
dence—njtayrncnt—prett  in 

•1.  According  to  the  law  in  force  in  Louisiana  in 
1818,  the  fact  that  the  heir,  whether  forced  or  vol- 
untary, of  a  testator,  was  absent  from  the  State, 
gave  the  probate  court  jurisdiction  to  order  a  sale 
of  the  property  of  the  testator's  estate. 

2.  The  wul  of  a  testator  having  been  duly 
proved,  the  probate  court  which  had  Jurisdiction, 
upon  the  petition  of  the  executor,  made  an  order 
for  the  sale  of  all  the  property  of  the  estate.  By 
virtue  of  the  order  the  property  was  sold  according 
to  law  at  publio  vendue,  and  was  duly  conveyed  in 

f ureuance  of  the  sale  to  a  purchaser  in  good  faith 
or  a  valuable  consideration;  held,  that  his  title  was 
not  affected  by  the  fact  that  a  later  will  of  the  tes- 
tator appointing  another  person  executor,  and 
making  a  different  disposition  of  his  property,  was 
discovered  and  admitted  to  probate. 

8.  The  fact  that  a  court  of  probate  has  made  an 
order  for  the  sale  of  a  testator's  estate,  is  of  itself  an 
adjudication  that  all  the  facts,  necessary  to  give  it 
jurisdiction  to  make  the  order,  really  existed. 

4.  The  deed  of  an  executor  conveying  property 
sold  by  order  of  a  probate  court,  under  which  pos- 
session bad  been  held  for  over  sixty  years,  and  which 
recites  that  the  sale  was  made,  "  after  the  publica- 
tions and  delays  prescribed  by  law,"  and  the  ac- 
count of  the  executor  of  record  in  the  probate  court 
for  fifty  years,  which  shows  that  he  had  paid  a  speci- 
fied sum  for  advertising  the  sale  of  the  property 
conveyed,  are  competent  as  evidence  to  prove  the 
advertisement  of  the  sale,  and  being  uncontradict- 
ed are  sufficient  to  establish  the  fact. 

5.  To  entitle  one  to  claim  the  benefit  of  the  pre- 
scription applicable  to  immovables,  the  Jurispru- 
dence of  Louisiana  requires  that  he  should  have  ob- 
tained the  property  prescribed  for.  In  good  faith 
and  by  a  just  title, that  is  to  say,  a  title  derived  from 
one  whom  the  possessor  believed  to  be  the  true 
owner,  and  which,  by  its  nature,  was  sufficient  to 
transfer  the  ownership,  if  it  had  in  fact  been  de- 
rived from  the  true  owner. 

A.  The  prescription  of  five  years  declared  wy  arti- 
cle 8543  of  the  Civil  Code  of  Louisiana,  against  all 
informalities  connected  with  or  growing  out  of  any 
public  sale  by  any  person  authorized  to  sell  at  public 
auction,  may  be  pleaded  by  one  who  purchases  in 
good  faith  at  the  sale  of  an  executor  or  register  of 
wills,  and  who  holds  by  a  Just  title,  against  the  aver- 
ment that  the  sale  was  not  advertised,  that  the  In- 
ventory of  the  estate  was  not  completed  before  the 
order  of  sale  was  made,  or  that  it  was  partly  made 
by  appraisers  appointed  by  the  testamentary  exec- 
utor, or  that  It  was  signed  by  only  one  of  the  two 
appraisers  so  appointed.  8uch  Informalities  are 
cured  by  the  lapse  of  five  years. 

7.  When  the  purchase  money  paid  by  a  purchaser 

•  Head  notes  by  Mr.  Justice  Woons. 
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in  good  faith,  of  the  real  estate  of  a  decedent  ordered 
to  be  sold  by  a  probate  court,  has  been  applied  to 
extinguishment  of  a  mortgage  executed  by  the 
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decedent  upon  the  property  sold,  and  constituting  a 
valid  Incumbrance  thereon,  and  it  turns  out  that 
the  sale  was  irregular  or  void,  the  purchaser  cannot 
be  oup'<*1  of  his  possession  upon  a  bill  inequity  filed 

Sthe  _elr  or  devisee  without  a  repayment  or  tender 
the  purchase  money  so  paid  and  applied. 
[No.^9.] 

Argued  Jan.  t7, 1881.      Decided  Dee.  It,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  case  is  stated  by  the  court. 
Mr.  J.  D.  Rouse,  for  appellant. 
Mr.  John  S.  WbitaJker,  for  appellee. 

[387]  jmtice  Woods  delivered  the  opinion  of 

th?  court : 

This  was  a  bill  in  equity  filed  by  Myra  Clark 
Gaines,  the  appellee,  against  Minor  Kenner,  the 
inicrtitc  of  the  appellant,  and  a  large  number  of 
othsr  defendants,  to  recover  real  estate,of  which 
the  claimed  to  be  the  devisee  under  the  will  of 
lisr  father,  Daniel  Clark.  The  defendants  were 
alleged  to  be  in  possession  respectively  of  dis- 
tinct parcels  of  the  property  sued  for. 

The  facte,  so  far  as  they  concern  the  contro- 
versy between  the  appellant  and  appellees,  were 
as  follows: 

Daniel  Clark,  the  testator,  purchased  the  real 
estate  in  dispute  between  the  parties  to  the  ap- 
peal from  one  Stephen  Henderson,  on  Decem- 
ber 16,  1812,wholly  upon  credit.  The  purchase 
price  was  f 120,000,  to  secure  which  a  mortgage 
was  retained  in  the  act  of  sale. 

On  May  20,  1811,  Daniel  Clark  executed  and 
published  what  then  purported  to  be  his  last 
will  and  testament,  as  follows: 

"In  the  name  of  God,  amen.  I,  Daniel 
Clark,  of  New  Orleans,  do  make  this  my  last 
will  and  testament. 

Imprimis.  I  order  that  all  my  just  debts  be 
paid. 

Second.  I  leave  and  bequeath  unto  my  mother 
Mary  Clark,  now  of  German  town,  in  the  State 
of  Pennsylvania,  all  the  estate,  whether  real  or 
personal,  which  I  may  die  possessed  of. 

Third.  I  hereby  nominate  and  appoint  my 
friends,  Richard  Relf  and  Beverly  Chew,  myex- 
ecutors.with  power  to  settle  everything  relative 
to  my  estate. 
New  Orleans,  20  May.  1811. 

Daniel  Clark." 
He  died  August  16,  1818,  and  on  the  next 
day,  August  17,  the  will  was  proven  before  the 
Probate  Court  for  the  Parish  of  Orleans,  and 
on  August  27,  letters  testamentary  were  issued 
to  Richard  Relf  as  sole  executor,  Chew  being 
absent  from  the  State. 

The  appellant  claimed  title  to  the  plantation 
under  a  sale  thereof  made  by  Thomas  Beale, 
register  of  wills,  at  public  auction,  on  Novem- 
ber 8,  1818,  to  Michel  Portier  and  Omer  Fortier, 
for  $120,000,  by  authority,  as  she  asserted, of  an 
order  of  the  probate  court.  Relf,  the  executor, 
in  pursuance  of  the  sale,  conveyed  the  property 
.ooQi  to  tne  purchasers  by  deed,  in  which  he  stipu- 
I  I  lated  to  apply  the  purchase  money,  as  fast  as 
received,  to  the  discharge  of  the  mortgage  of 
$120,000  placed  on  it  by  Daniel  Clark. 

The  purchase  money  was  so  applied,  and  the 
entire  sum  secured  by  the  mortgage  executed 
Clark,  with  the  interest  thereon,  was  thus 
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The  property  came  into  the  possession  of 
Minor  Kenner,  whose  estate  the  appellant  rep- 
resents, as  owner,  by  regular  chain  of  convey- 
ances from  the  vendees  of  Michel  and  Omer 
Fortier. 

The  title  of  the  appellee,  who  was  complain- 
ant below,  was  derived  under  the  will  of  Daniel 
Clark,  executed  July  18,  1818,  which  was  filed 
for  probate  in  the  Probate  Court  of  the  Parish 
of  Orleans  on  January  18,  1855,  and  which  by 
the  judgment  of  the  Supreme  Court  of  Louisi- 
ana on  December  17,  1855,  was  recognized  as 
the  last  will  and  testament  of  Daniel  Clark,  and 
ordered  to  be  recorded  and  executed  as  such. 

The  second  item  of  this  will  was  as  follows: 
"  Second,  I  do  hereby  acknowledge  that  my 
beloved  Myra,  who  is  now  living  in  the  family 
of  Samuel  B.  Davis,  is  my  legitimate  and  only 
daughter,  and  that  I  leave  and  bequeath  unto 
her,  the  said  Myra,  all  the  estate,  whether  real 
or  personal,  of  which  I  may  die  possessed,  sub- 
ject only  to  the  payment  of  certain  legacies 
hereinafter  named." 

Both  parties,  therefore,  trace  title  to  Daniel 
Clark. 

Prima  facie  the  title  of  the  appellee  to  the 
property  in  dispute  under  the  provision  of  this 
will,  which  is  the  later  and  last  will  of  Daniel 
Clark,  is  clear. 

The  controversy,  therefore,  depends  upon  the 
three  defenses  set  up  by  the  appellant. 

The  record  shows  that  the  will  of  May  20, 
1811,  was  duly  admitted  to  probate  by  the  Pro- 
bate Court  of  the  Parish  of  Orleans,  and  ordered 
to  be  executed;  that  within  the  year  following 
the  order  of  probate,  to  wit:  on  August  27, 1818, 
upon  the  petition  of  his  executor,  on  order  for 
the  sole  of  the  real  and  personal  property  of  the 
testator  was  made  by  the  court  having  jurisdic- 
tion thereof;  that  an  inventory  was  begun  by 
Thomas  Beale,  register  of  wills  for  the  Parish 
of  Orleans,  on  August  28, 1818,  under  the  di- 
rection of  said  probate  court,  in  which  the  plan- 
tation sued  for  was  included  as  a  part  of  the 
estate  of  Daniel  Clark;  that  on  November  8, 
1818,  pursuant  to  said  order,  Beale,  the  register 
of  wills,  sold  and  adjudicated  the  plantation  to 
Michel  Fortier  and  Omer  Fortier  for  the  sum 
of  f 120,000,  and  that  on  November  11,  1818, 
Relf,  the  executor,  executed  an  act  of  sale  to 
the  purchasers. 

The  appellant,  therefore,  contends,  first,  that 
by  virtue  of  said  will  and  its  probate,  and  the 
order  of  sale,  and  the  sale  and  conveyance  there 
under,  a  good  and  valid  title  to  said  premises 
was  vested  in  the  said  Michel  and  Omer  Fortier, 
and  that  by  mesne  conveyances  from  them  the 
appellant's  intestate  had  title  to  said  premises. 

The  record  further  shows  that  the  act  of 
sale  recited  the  existence  of  the  mortgage  for 

S 120.000  placed  upon  the  property  by  Daniel 
lark  in  favor  of  Stephen  Henderson,  on  De- 
cember 16,  1812,  and  his  executor  bound  him- 
self to  discharge  the  same  out  of  the  purchase 
money,  as  it  should  be  paid  by  the  purchasers, 
the  Fortiers,  and  that  said  mortgage  was  in  fact 
discharged  and  paid  by  the  application  thereto 
of  said  purchase  money. 

The  appellant,  therefore,  contends,  secondly, 
that  there  can  be  no  decree  in  favor  of  appellee 
for  the  property  until  the  purchase  money  which 
was  applied  to  the  payment  of  the  debts  of  the 
testator  is  repaid  or  tendered,  if  it  shall  turn 
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out  that  the  Fortiere  were  purchasers  in  good 
faith. 

Appellant  contends,  thirdly,  that  from  the 
said  8th  day  of  November,  181  o,  until  January  8, 
1866,  when  process  was  served  in  this  case,  the 
appellant  and  those  under  whom  she  claims, 
hefdcontinuous, peaceable  and  unequivocal  pos- 
session of  said  plantation,  and  that  said  Michel 
and  Omer  Fortier,  at  the  time  they  purchased 
said  plantation,  on  November  8, 1818,  and  all 
those  through  whom  appellant  claimed  title  sub- 
sequent to  that  date,  had  no  knowledge,  infor- 
mation or  belief  of  the  making  or  existence  of 
the  last  will  of  Daniel  Clark,  executed  in  1818; 
that  the  various  persons  who  claimed  title  to 
said  property,  under  the  sale  made  to  Michel 
and  Omer  Fortier,  possessed  the  same  in  good 
faith  and  under  a  just  title  as  owners,  and  that 
each  of  said  owners  had  the  right  to  acquire 
said  property  by  prescription,  and  appellant 
pleads  the  prescription  of  ten,  twenty  and  thir- 
ty years  in  bar  of  the  appellee's  bill. 

The  first  question  for  consideration  is,  whether 
or  not  the  proceedings  of  Relf,  the  executor, 
1 3901  under  the  will  of  1811,  and  the  sale  made  by 
the  register  of  wills  under  the  order  of  the  pro- 
bate court,  and  the  deed  executed  by  Relf  as 
executor  in  pursuance  thereof,  vested  a  title  to 
the  plantation  in  Michel  and  Omer  Fortier  the 
purchasers. 

The  Code  of  1808  was  in  force  when  the  pro- 
ceedings which  resulted  in  the  sale  to  the  Por- 
tiere were  taken.  Article  169.  book  8,  tit  2,  of 
that  Code  declares 

"When  of  the  testator's  heirs  some  are  absent 
or  not  represented  in  this  territory,  the  testa- 
mentary executor,  whether  the  seisin  be  granted 
to  him  or  not,  and  whether  those  heirs  be  forced 
or  voluntary  shall  be  authorized  to  take  pos- 
session of  the  property  of  the  succession,  to 
cause  it  to  be  sold,  and  to  rcnur'n  in  possession 
of  the  portion  accruing  to  the  absent  heir  or 
heirs,  deducting  the  debts  and  legacies,  until 
those  heirs  shall  have  sent  their  power  of  attor- 
ney, or  till  the  expiration  of  the  year  of  the  tes- 
tamentary execution." 

By  the  will  of  1811  it  appeared  that  Mary 
Clark,  the  mother  of  testator,  who  was  consti- 
tuted thereby  his  universal  legatee,  and  thereby 
became  his  heir  (Civil  Code,  art.  880),  was  ab- 
sent from  the  State  of  Louisiana.  Moreover, 
"  The  granting  of  the  license  to  sell  was  an  ad- 
judication upon  all  the  facts  necessary  to  give 
jurisdiction,  and  whether  they  existed  or  not  is 
wholly  immaterial  if  no  appeal  was  taken." 
Orignon  v.  Attor,  2  How.,  819. 

It  is,  therefore,  not  disputed  that,  upon  the 
ground  of  the  absence  from  the  State  of  the  uni- 
versal legs  tee  alone,  it  was  competent  for  the  pro- 
bate court,  upon  the  application  of  the  execu- 
tor, to  make  an  order  for  the  sale  of  the  testator's 
property. 

The  jurisdiction  of  the  Probate  Court  of  the 
Parish  of  Orleans  to  admit  to  probate  and  rec- 
ord the  wills  of  deceased  persons  is  unques- 
tioned. 

Its  power  and  authority  to  order  a  sale  of  the 
property  of  a  testator,  by  virtue  of  article  169, 
book  8,  title  2,  of  the  Code  of  1808,  cannot  be 
and  is  not  disputed.  If  the  Fortiere  purchased 
in  good  faith  under  an  order  of  sale  made  by 
the  probate  court,  for  a  valuable  consideration, 
without  any  knowledge  of  the  later  will  of  Dan 
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iel  Clark,  and  while  the  authority  of  the  exec- 
utor appointed  and  qualified  under  the  first  will 
continued,  and  there  was  no  fatal  defect  in  the  1 3ei  • 
proceedings  antecedent  to  the  sale  and  convey- 
ance to  them,  does  the  fact  that  a  subsequent 
will  of  Daniel  Clark,  making  other  dispositions 
of  his  property,  was  discovered  and  admitted 
to  probate,  render  void  their  title? 

We  think  this  question  must  be  answered  in 
the  negative. 

A  sale  by  order  of  a  probate  court  is  a  judi- 
cial sale.  Moorev.  SAulte,  19  Pa.St ,98;  Orwnon 
v.  Attor  [tupra];  Thompson  v.  ToLmie,  2  Pet, 
157;  Lalanne  v.  Moreau,  18  La.,  481;  Howard 
v.  Zeyer,  18  La.  Ann.,  407. 

Such  sales  are,  therefore,  protected  by  the 
rule  that  a  title  acquired  at  a  decretal  sale  of 
lands,  made  by  a  court  in  the  exercise  of  com- 
petent jurisdiction,  is  not  rendered  invalid  by 
the  reversal  of  the  decree.  Ward  v.  Hollitu,  14 
Md.,  168;  Irwin  v.  Jeffert,  8  Ohio  St.,  889; 
Gouom  v.  Donaldson,  18  B.  Mon.,  280;  Fergus 
v.  Woodworth,  44  111.,  874;  Gray  v.  Brignardel- 
U>,  1  Wall. ,  627, 684  [68  U.  S. ,  XVII. ,  698,  6971. 

In  the  case  last  cited  this  court  said:  "Al- 
though the  judgment  or  decree  may  be  reversed , 
yet  all  rights  acquired  at  a  judicial  sale,  while 
the  decree  or  judgment  was  in  full  force,  and 
which  they  authorized,  will  be  protected."  And 
the  court  added:  "  It  is  sufficient  for  the  buy- 
er to  know  that  the  court  had  jurisdiction  and 
exercised  it,  and  that  the  order,  on  the  faith  of 
which  he  purchased,  was  made  and  authorized 
the  sale." 

In  the  case  of  McCuIlougk  v.  Miner,  2  La. 
Ann  ,  466,  the  Supreme  Court  of  Louisiana  said : 
"  The  jurisdiction  of  the  court  was  undoubted, 
and  the  jurisprudence  of  the  State  has  long  been 
settled  that  a  bona  fide  purchaser  at  a  judicial 
sale  is  protected  by  the  decree." 

But  it  is  not  necessary  to  rely  solely  on  this 
general  doctrine.  This  court  and  others  have 
directly  applied  the  law  which  governs  judicial 
sales,  to  sales  made  by  order  of  probate  courts. 

Thus,  in  Thompson  v.  Tolmie  [eupra],  this 
court  said:  "The  law  appears  to  be  settled  in 
the  States  that  courts  will  go  far  to  sustain  bona 
fide  titles  acquired  under  sales  made  by  statutes 
regulating  sales  made  by  order  of  the  orphans' 
courts.  When  there  has  been  a  fair  sale  the 
purchaser  will  not  be  bound  to  look  beyond  the  i 
decree,  if  the  facts  necessary  to  give  the  court  1  1 
jurisdiction  appear  on  the  face  of  the  proceed- 
ings." 

See,  also,  Orignon  v.  Attor  [tupra].  By  a 
law  of  Michigan  passed  in  1818  the  county  courts 
had  power  under  certain  circumstances  to  order 
the  sale  of  the  real  estate  of  a  deceased  person 
foi  the  payment  of  debts  and  legacies.  In  ref- 
erence to  a  sale  of  real  estate  made  under  this 
law  the  court  said  in  that  case:  "  The  granting 
the  license  to  sell  is  an  adjudication  upon  all  the 
facts  necessary  to  give  jurisdiction,  and  whether 
they  existed  or  not,  is  wholly  immaterial  if  no 
appeal  is  taken.  The  rule  is  the  same  whether 
the  law  gives  an  appeal  or  not;  if  none  is  given 
from  the  final  decree  it  is  conclusive  on  all 
whom  it  concerns.  The  record  is  absolute  ver- 
ity, to  contradict  which  there  can  be  no  aver- 
ment or  evidence;  the  court  having  power  to 
make  the  decree,  it  can  only  be  impeached  for 
fraud  in  the  party  who  obtains  it;  a  purchaser 
under  it  is  not  bound  to  look  beyond  the  decree ; 
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if  there  is  error  in  it  of  the  most  palpable  kind, 
if  the  court  which  rendered  it  have,  in  the  exer- 
cise of  jurisdiction  disregarded,  misconstrued 
or  disobeyed  the  plain  provisions  of  the  law 
which  gave  them  the  power  to  hear  and  deter- 
mine the  case  before  them,  the  title  of  a  pur- 
chaser is  as  much  protected  as  if  the  adjudica- 
tion would  stand  the  test  of  a  writ  of  error. 
These  principles  are  settled  as  to  all  courts  of 
record  which  have  an  original  general  -jurisdic- 
tion over  any  particular  subjects;  they  arc  noi 
courts  of  special  or  limited  jurisdiction." 

"  In  the  orphans'  court,  and  all  courts  who 
have  the  power  to  sell  the  estates  of  intestates, 
this  action  operates  on  the  estate,  not  on  the 
heirs  of  the  intestate  ;  a  purchaser  claims  not 
their  title  but  one  paramount.  The  estate  passes 
to  him  by  operation  of  law.  The  sale  is  a  pro- 
ceeding tn  rem,  to  which  all  claiming  under  the 
intestate  are  parties,  which  devests  the  title  of 
the  deceased."  See,  also,  Bruin  v.  Lourry,  7 
How.,  181;  Griffith  v.  Bogert,  18 How.,  158  [59 
U.S.,  XV.,  307];  Florentine?.  BarUm,%  Wall., 
210  [69  U.  S.,  XVTL,  7881;  McNitt  v.  Turner, 
16  Wall.,  852  [88  U.  S.,  XXL,  841]. 

On  the  same  subject  the  Supreme  Court  of 
Appeals  of  Virginia,  in  BaUoto  v.  Hudson,  18 
Oratt.,  672  said:  "Considerations  of  public  pol- 
icy require  that  all  questions  of  succession  to 
property  should  be  authoritatively  settled. 
Courts  of  probate  are,  therefore,  organized  to 
pass  on  such  questions  when  arising  under  wills, 
and  a  judgment  by  such  a  court  is  conclusive 
while  it  remains  in  force,  and  the  succession  is 
governed  accordingly.  A  judgment  of  this  nat- 
ure is  classed  among  those  which  in  legal  no- 
menclature are  called  judgments  in  rem.  Until 
reversed,  it  binds  not  only  the  immediate  parties 
to  the  proceeding  in  which  it  is  had,  but  all 
other  persons  and  all  other  courts." 

In  Lalanne  v.  Moreau  [supra],  the  Supreme 
Court  of  Louisiana  said:  "Sales  directed  or  au- 
thorized by  courts  of  probate  are  judicial  sales 
to  all  intents  and  purposes,  and  the  purchaser 
is  protected  by  the  decree  ordering  them." 

So  in  Howard  v.  Zeyer  [supra],  the  same  court 
said :  "  A  warrantor  is  not  bound  to  look  beyond 
the  decree  of  the  court  ordering  the  sale  of  suc- 
cession property,  and  he  acquires  all  the  right 
of  the  deceased  to  said  property  and  no  more." 

In  Grignon  v.  Attor  [supra],  this  court  said  : 
"Proceedings  in  a  probate  court  to  sell  proper- 
ty of  a  decedent  have  been  held  to  be  proceed- 
ings in  rem,  to  which  all  claiming  under  the  de- 
cedent are  parties." 

In  McPhersonv.  Cunliff,  11  Serg.  &  R.,  422, 
the  court  said  that  the  decree  of  an  orphans' 
court  for  the  sale  of  land  was  conclusive ;  that 
the  proceeding  was  purely  in  rem  against  the 
estate  of  the  intestate  and  not  in  personam. 

The  same  ruling  has  been  made  by  the  Su- 
preme Court  of  Louisiana  in  Lalanne  v.  Moreau 
[supra],  where  it  was  said  "That  the  decree  of 
the  court  of  probate  ordering  a  sale  of  the  prop- 
erty of  miners  is  so  purely  in  rem  and  against 
the  property,  that  a  sale  made  under  it  extin- 
guishes all  the  mortgages  existing  in  the  name 
of  the  owner  on  the  property  sold." 

In  the  case  of  Green  v.  Baptist  Ok.,  27  La. 
Ann.,  563,  the  same  court  held  that  purchasers 
are  not  bound  at  their  peril  to  inquire,  when 
property  is  advertised  for  sale  by  an  executor, 
whether  anything  has  occurred  outside  the 
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the  case  of  Gaines  v.  Be  La  Croix,  6  WalL, 
719  [78  U.  8.,  XVIIL,  967],  which  was  a  bill 
filed  by  the  appellee  in  the  present  case  against  [394] 
De  La  Croix,  to  recover  certain  slaves  claimed 
by  him  under  a  sale  made  to  him  by  Relf ,  as 
executor  of  the  will  of  1811  of  Daniel  Clark, the 
defendant  claimed  that  his  titles.derived  by  the 
purchase  from  Relf,  were  valid,  because  he  pur- 
cnased  within  the  year,  while  the  functions  of 
Relf,  as  executor,  were  in  full  force.  In  pass- 
ing upon  this  point  the  court  said :  "  This  is  true 
if  he  purchased  in  good  faith,  and  the  requisites 
of  the  law  on  the  subject  of  the  sales  of  succes- 
sion property  were  complied  with." 

The  case  involved  two  purchases  of  slaves.and 
both  were  held  invalid;  one  because  it  was  made 
at  private  sale  and,  consequently,  the  purchaser 
acquired  no  title;  and  the  other  because,  though 
made  at  public  auction,  the  court  found  that 
De  La  Croix  had  knowledge  of  the  will  of  1818 
and  its  contents,  and  "  that  he  knew  the  will 
under  which  he  was  buying  was  not  the  true 
will  of  Daniel  Clark,"  and  he,  therefore,  "  got 
the  property  in  bad  faith." 

It  is  objected,  however,  that  the  discovery  of 
a  later  will  and  its  probate,  showed  that  the 
will  of  1811  was  utterly  void  and  could  furnish 
no  valid  ground  for  the  order  of  sale.  But  it 
must  be  borne  in  mind  that  the  will  of  1811 
had  been  duly  admitted  to  probate  by  a  court 
which  had  jurisdiction  of  the  subject-matter, 
and  whose  duty  it  was  to  ascertain  and  de 
clare  whether  the  will  presented  to  it  was,  in 
fact,  the  genuine  last  will  and  testament  of  the 
testator.  Having  declared  the  will  of  1811  to 
be  the  genuine  last  will  of  Daniel  Clark,  acts 
done  under  that  probate  in  a  lawful  manner 
until  the  discovery  of  a  later  will  were  valid  and 
binding. 

The  English  authorities  hold  that  the  record 
of  probate  and  qualification  of  executor  are  con- 
clusive evidences  of  the  existence  of  the  will 
and  of  the  authority  of  the  executor. 

The  case  of  Allen  v.  Dundas,  8T.R.,  125, 
was  an  action  on  the  case  brought  by  Allen  as 
administrator  of  Priestman  against  Dundas  for 
money  had  and  received  to  the  use  of  the  intes- 
tate and  to  the  use  of  the  plaintiff  as  adminis- 
trator. The  defendant  pleaded  the  general  is- 
sue. On  the  trial  a  special  verdict  was  found 
stating.in  substance,  as  follows:  the  defendant, 
as  treasurer  of  the  navy,  was  indebted  to  the  in- 
testate in  his  lifetime  £58,  etc.,  for  money  had 
and  received  to  his  use.  Priestman  died  June  roo-  , 
2,  1784;  on  August  13, 1785,  one  Robert  Brown  13W&1 
proved  in  the  prerogative  court  of  the  Arch- 
bishop of  Canterbury  a  forged  paper  writing, 
dated  May  18,  1784,  purporting  to  be  the  last 
will  of  Priestman,  whereby  he  was  supposed  to 
have  appointed  Brown  the  sole  executor  there- 
of, and  a  probate  of  that  supposed  will  issued  in 
due  form  of  law  under  the  seal  of  that  court  on 
the  same  day  in  favor  of  Brown.  The  defend- 
ant, not  knowing  the  will  to  bave  been  forged, 
and  believing  Brown  to  be  the  rightful  executor, 
on  Brown's  request  paid  him  the  £58,  being  the 
whole  balance  then  due  from  the  defendant  to 
Priestman.  Afterwards,  on  July  21, 1787,upon 
citation  to  Brown  in  the  same  court,  the  will 
and  probate  were  declared  void,  and  it  was 
further  declared  that  Priestman  died  intestate. 
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On  March  81, 1788,  letters  of  administration  on 
the  goods  of  Priestman  were  granted  to  the 
plaintiff.  Upon  this  verdict  judgment  was  en- 
tered for  defendant.  Upon  this  case  Buller,  J. , 
said  :  "  The  first  question  to  be  considered  is, 
what  is  the  effect  of  a  probate  ?  It  has  been 
contended  by  the  plaintiffs  counsel,  first,  that 
it  is  not  a  judicial  act ;  and,  secondly,  that  it  is 
not  conclusive.  But  I  am  most  clearly  of  opin- 
ion that  it  is  a  judicial  act,  for  the  ecclesiastical 
court  may  hear  and  examine  the  parties  on  the 
different  sides  whether  a  will  be  or  be  not  prop- 
erly made;  that  is  the  only  court  which  can  pro- 
nounce whether  or  not  the  will  be  good,  and 
the  courts  of  common  law  have  no  jurisdiction 
over  the  subject.  Secondly,  the  probate  is  con- 
clusive until  it  be  repealed,  and  no  court  of 
common  law  can  admit  evidence  to  impeach  it. 
Then  this  case  was  compared  to  a  probate  of  a 
supposed  will  of  a  living  person,  but  in  such  a 
case  the  ecclesiastical  courts  have  no  jurisdic- 
tion and  the  probate  can  have  no  effect;  their 
justification  is  only  to  grant  probate  of  the  wills 
of  dead  persons.  The  distinction  is  this :  if 
they  have  jurisdiction,  their  sentence,  as  long 
as  it  stand  unrepealed,  should  avail  in  all  other 
places ;  but  when  they  have  no  jurisdiction, 
their  whole  proceedings  are  a  nullity."  The 
judgment  was  concurred  in  by  Justice  Grose 
and,  as  appears  by  a  note  at  the  end  of  the  case, 
was  approved  by  Lord  Kenyon. 

The  same  principle,  that  a  probate  is  conclu- 
sive until  repealed,  was  adverted  to  in  an  in- 
1 396]  dictinent  for  forging  a  will  in  Rex  v.  Vincent, 
1  Stra.,  481,  where,  on  an  indictment  for  forg- 
ing a  will  of  personal  estate,  on  the  trial  a  for- 
gery was  proved,  but  the  defendant  producing 
a  probate,  that  was  held  to  be  conclusive  evi- 
dence in  support  of  the  will. 

To  the  same  effect  is  the  case  of  Wboley  v. 
Clark,  5  B.  &  Aid.,  746.  See,  also,  Williams 
-on  Executors,  6th  Am.  ed.,  590,  and  n.  x,  where 
many  cases  to  the  same  effect  are  cited. 

In  Packman's  Case,  6  Co.,  19,  it  was  held  that, 
though  letters  of  administration  be  counter- 
manded and  revoked,  a  gift  or  sale  made  by  the 
administrator  acting  under  the  probate  was  not 
thereby  defeated. 

To  the  same  effect  is  the  case  of  Semine  v. 
Scmine,  2  Lev.,  90. 

So  in  Oraysbrook  v.  Fox,  1  Plowd.,  282,  it  was 
held  that  where  one  is  not  executor  of  right  but 
of  wrong,  yet  if  he  had  paid  any  debt  due  by 
specialty  or  other  thing  which  the  law  will 
force  the  executor  to  pay,  the  true  executor 
should  have  been  bound  by  it  and  should  have 
been  obliged  to  allow  it  because  the  other  was 
■compellable  to  pay  it,  and  the  true  executor 
had  no  prejudice  by  it,  forasmuch  as  he  him- 
aelf  should  have  been  bound  to  pay  it. 

In  Thompson  v.  Harding,  2  El.  &  Bl.,  680, 
Lord  Campbell,  Ch.  J.,  said:  "When  the  executor 
de  son  tort  is  really  acting  as  executor,  and  the 
party  with  whom  he  deals  has  fair  reason  for 
supposing  that  he  has  authority  to  act  as  such, 
his  acts  shall  bind  the  rightful  executor  and 
shall  alter  the  property." 

The  same  doctrine  is  held  in  Parker  v.  Kett, 
1  Ld.  Raym.,  661. 

The  American  cases  are  to  the  same  effect. 
In  Waters  v.  Stickney,  12  Allen,  15,  it  was 
said  that  a  new  decree  of  probate  establishing 
a  later  will  or  codicil  would  not  necessarily 
See  14  Otto.  U.  S.,  Book  26. 


avoid  payments  made  or  acts  doLe  under  the  old 
decree  while  it  remained  unrevoked. 

See,  also,  Public  Appeal  of  Peebles,  15  Serg. 
&  R.,  89 ;  Kittridge  v.  Fotsorn,  8  N.  H.,  98; 
SUme  v.  Peasley,  28  Vt.,  716. 

In  Steele  v.  Renn,  50  Texas,  467,  a  question 
similar  to  the  one  now  under  consideration  was  r  397 
passed  upon  by  the  Supreme  Court  of  Texas,  1 
which  held  that  "  The  title  of  a  purchaser  in 
good  faith  of  land,  from  a  legatee  under  a  will 
duly  admitted  to  probate,  is  not  affected  by 
proceedings  subsequently  instituted  and  result- 
ing in  annulling  the  will  as  a  forgery." 

Under  the  English  law,  by  which  probate  of 
a  will  was  only  required  in  reference  to  person- 
al estate,  it  might  well  be  that  the  devisee  of 
land  took  no  title  it  the  will  were  afterwards 
discovered  to  be  void.  But  in  this  country,  in 
most  of  the  States,  Louisiana  included,  probate 
is  required  as  well  of  wills  of  land  as  of  goods, 
and  the  same  effect  should  be  given  to  it  as  a 
judicial  act  as  to  the  probate  of  wills  of  person- 
al estate  in  England. 

Upon  the  doctrines  and  authorities  above  re- 
ferred to,  we  are  of  opinion  that  a  sale  of  land 
duly  made  by  order  of  the  probate  court  having 
jurisdiction,  and  a  conveyance  thereof  by  the 
executor  of  a  will  duly  admitted  to  probate, 
while  his  functions  were  in  full  force,  to  a  bona 
fide  purchaser  for  value,  vested  the  purchaser 
with  a  good  and  valid  title,  which  was  not  af- 
fected by  the  discovery  of  a  later  will  and  its 
admission  to  probate  and  record. 

The  validity  of  the  title  of  the  Fortiers.under 
whom  the  appellant  claims,  depends,  therefore, 
on  the  two  questions:  first,  whether  there  was 
any  fatal  defect  in  the  proceedings  and  sale  un- 
der which  their  title  was  derived;  and,  second, 
whether  they  were  purchasers  in  good  faith. 

We  have  already  seen  that  the  proceedings 
and  sale  all  took  place  within  the  year  after  the 
appointment  of  the  executor,  and  that  it  was 
competent  for  the  court  to  order  the  sale  by 
reason  of  the  absence  from  the  State  of  the 
universal  legatee  named  in  the  will  of  1811. 

The  appellee  contends  that  there  were  fatal 
defects  in  the  proceedings  and  sale  which  ren- 
dered the  title  of  the  purchasers  under  lie  If, 
void. 

Firstly,  it  is  said  that  there  was  no  order  for 
the  sale  of  the  property  in  dispute,  or  rather 
that  the  order  of  sale  made  by  the  probate  court 
did  not  include  it 

There  is  little  ground  for  this  objection.  The 
petition  was  for  leave  to  sell  all  the  property  of 
the  succession,  movable  and  immovable,  and 
the  order  of  the  court  directed  a  sale  according-  1 398  J 
ly.  There  is  no  dispute;  in  fact,  it  is  the  basis 
of  the  appellee's  title,  that  the  property  sold  was 
the  property  of  the  succession,  and  before  the 
sale  took  place  an  inventory  was  filed  in  which 
the  property  in  dispute  was  returned  as  belong- 
ingto  the  succession  of  Clark. 

There  can  be  no  question,  therefore,  that  the 
order  of  sale  included  the  property  which  is  the 
subject  of  this  controversy.  But  it  has  been  ex- 
presslyheld  by  the  Supreme  Court  of  Louisi- 
ana "That  a  purchaser  of  land  at  a  probate  sale, 
under  the  order  of  a  court  of  competent  juris- 
diction, directing  a  sale  of  all  the  property  of 
the  succession,  fe  not  affected  by  the  failure  of 
the  executor  to  have  such  land  placed  on  the 
inventory,  or  to  have  it  accurately  described  in 
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the  inventory."  Mitchell  v.  Levi,  28  La.  Ann., 
680. 

It  is  arid,  oecondly ,  that  the  sale  was  not  pre- 
ceded by  the  advertisements  required  by  law; 
and  thirdly,  that  the  inventory  of  the  property 
of  the  estate,  in  which  was  included  the  planta- 
tion in  controversy,  was  not  made  until  after 
the  order  of  sale,  and  that  the  part  of  the  in- 
ventory which  included  the  property  in  dispute, 
was  not  made  by  the  two  appraisers  appointed 
by  the  parish  judge,  but  by  appraisers  chosen 
by  the  testamentary  executor,  and  it  was  only 
signed  by  one  of  them. 

There  is  evidence  in  the  record  tending  to 
show  that  the  sale  was  duly  advertised.  The 
executor's  conveyance  recites  that  the  sale  was 
made  after  "  the  publications  and  delays  pre- 
scribed by  law."  and  the  account,  of  the  execu- 
tor, which  had  been  of  record  in  the  probate 
court  for  more  than  fifty  years,  shows  that  he 
paid  for  advertising  the  sale  of  the  property  in 
question  the  sum  of  $282. 

As  possession  had  been  held  under  the  deed 
for  over  sixty  years,  its  recitals  are  evidence 
even  against  strangers.  Career  v.  Jackson,  4 
Pet.,  88.  And  it  has  been  held  by  the  Supreme 
Court  of  Louisiana,  that  the  account  of  an  ex- 
ecutrix, recorded  in  the  probate  court,  is  com- 
petent evidence  to  prove  the  advertisement  of 
a  sale.  Woods  v.  Lee,  21  La.  Ann.,  505.  The 
account  was  subject  to  exception.  It  passed 
under  the  scrutiny  of  the  probate  court,  whose 
duty  it  was  to  ascertain  the  balance  due  upon 
i  ooo  i  to  tne  heir  and  render  a  final  judgment  there- 
,awwj  for.  Civil  Code,  articles  1183,  1184.  It  was, 
therefore,  necessary  for  the  court  to  allow  or 
disallow  the  item  charged  for  advertising  the 
sale.  As  this  item  remains  in  the  account  as  re- 
corded, it  may  be  presumed  that  it  was  allowed 
by.  the  court,  and  after  it  has  been  of  record  for 
over  fifty  years,  as  in  this  case,  may  be  con- 
sidered as  competent  evidence  to  prove  that  the 
advertisement  of  the  sale  was  made. 

This  evidence,  uncontradicted  as  it  is,  is  suf- 
ficient to  prove  the  fact  of  the  advertisement. 
But  whether  this  is  so  or  not,  is  immaterial;  for 
on  March  10, 1884,  an  Act  of  the  Legislature  of 
Louisiana  was  passed,  the  2d  section  of  which 
declares: 

"  When  a  question  shall  arise  out  of  any  pub- 
lic sale  heretofore  made  by  the  sheriff,  auction- 
eer, or  other  public  officer,  and  which  sale  was 
required  by  law  to  be  preceded  by  advertise- 
ments, the  fact  of  sale  being  proved,  it  shall 
make  prima  facie  evidence  that  the  required 
advertisements  were  regularly  made." 

And  this  section  has  been  continued  in  force 
to  the  present  time.  See,  Voorhies,  Revised 
Statutes,  1876,  p.  867,  sec.  8891.  But  even  if  it 
were  affirmatively  shown  that  there  had  been 
no  advertisement  of  the  sale,  that  defect,  as 
well  as  the  alleged  irregularities  in  regard  to 
the  inventory,  is  cured  by  the  rule  of  prescrip- 
tion established  by  the  4th  section  of  the  said 
Act  of  March  10,  1884,  which  is  as  follows: 

"  All  informalities  connected  with  or  grow- 
ing out  of  any  public  sale  made  by  a  sheriff, 
auctioneer,  or  other  public  officer,  shall,  after 
the  lapse  of  five  years  from  the  time  of  making 
the  same,  be  prescribed  against  by  those  claim- 
ing under  such  sales,  whether  they  be  minors, 
married  women,  or  persons  interdicted." 

This  spoMop  continued  in  force  until  1870.  It 
7C2 


was  then  substantially  re-enacted  by  the  general 
provision  contained  in  the  Revised  Statutes  of 
1870,  section  8892,  p.  659,  and  by  article  3548 
of  the  Civil  Code  .published  in  tne  same  year, 
which  declares  as  follows: 

"  All  informalities  connected  with  or  grow- 
ing out  of  any  public  sale  made  by  any  person 
authorized  to  sell  at  public  auction,  shall  be 
prescribed  against  by  those  claiming  under  such 
sale,  after  the  lapse  of  five  years  from  the  time 
of  making  it,  whether  against  minors,  married 
women,  or  interdicted  persons." 

This  section  is  still  in  force.  See,  Voorhies,  i  *nn-\ 
Rev.  Stat. ,  1876,  sec.  3392.  1  1 

To  entitle  a  party  to  claim  the  benefit  of  this 
provision  of  this  or  any  other  prescription,  it  is 
made  necessary  by  the  jurisprudence  of  Louisi- 
ana that  he  should  have  acquired  the  immov- 
able in  good  faith  and  by  a  just  title.  By  the 
term  "just  title,"  in  cases  of  prescription,  is- 
not  meant  that  which  has  been  derived  from 
the  true  owner,  but  that  which  has  been  re- 
ceived from  any  person  whom  the  possessor 
honestly  believed  to  be  the  true  owner,  provided 
it  were  such  as  to  transfer  the  ownership  of  the 
property;  that  is,  such  as  by  its  nature  would 
have  been  sufficient  to  transfer  the  ownership- 
if  it  had  been  derived  from  the  real  owner, 
such  as  a  sale,  exchange,  legacy,  or  donation. 
See  articles  3484  and  3485  Civil  Code,  and  Pikt 
v.  Etant,  94  U.  S.,  6  [XXIV.,  40J. 

The  deed  of  Relf,  executor,  to  the  purchasers 
falls  within  the  category  above  mentioned,  or, 
in  the  language  of  the  civilians,  it  is  translative 
of  property.  There  is  no  defect  upon  the  face 
of  it.  The  only  questions,  therefore,  which 
arise  upon  the  prescription  of  five  years  declared 
by  section  4  oi  the  Act  of  March  10,  1834,  and 
its  substitute  article  8458  of  the  Civil  Code,  are. 
were  the  Fortiers  purchasers  in  good  faith,  and 
are  the  defects  in  the  title,  insisted  on  by  the  ap- 
pellee, such  informalities  as  are  cured  by  that 
prescription? 

The  good  faith  of  the  purchaser  must  be  pre- 
sumed until  the  contrary  is  shown.  Packteooa 
v.  Richardson,  1  Mart.  (N.  S.),  410;  Fletcher  v. 
Cavalier,  4  La.,  267;  JRivarde  v.  Rotscau,  7  La. 
Ann.,  3;  Ledufv.  Bailiff,  8  La.  Ann.,  8. 

There  is  not  a  scintilla  of  proof  in  the  record 
tending  to  show  any  direct  notice  to  the  For- 
tiers, or  those  claiming  under  them,  of  Daniel 
Clark's  will  of  1818,  or  that  the  will  of  1811. 
under  which  the  sale  was  made  by  Relf,  was 
not  Clark's  last  will  and  testament. 

The  appellee  relies  on  the  fact,  which  she 
claims  the  testimony  proves,  that  there  was  a 
general  report  in  New  Orleans,  then  a  small 
town,  that  the  will  of  1811  was  not  the  last  will 
of  Daniel  Clark. 

Even  if  the  evidence  established  this  fact,  it 
is  entirely  too  vague  and  inconclusive  as  a 
ground  for  creating  or  destroying  valuable  1 401 ' 
rights.  Bui  the  evidence  fails  signally  to  es- 
tablish any  such  general  report,  and  it  fails  to 
show  that  the  Fortiers  resided  in  New  Orleans 
where,  if  such  report  existed,  it  might  possibly 
have  come  to  their  ears. 

The  only  other  fact  relied  on  to  prove  the  bad 
faith  of  the  purchasers,  was  the  fact  that  De  La 
Croix,  on  August  18,  1818,  following  the  filing 
in  the  probate  court  of  the  will  of  1811,  filed  in 
the  same  court  his  petition  under  oath,  in  which 
he  stated  that  he  had  strong  reasons  to  believe. 
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and  did  believe,  that  the  late  Daniel  Clark  had 
made  a  testament  or  codicil,  posterior  to  that 
which  had  been  opened  before  that  honorable 
court, and  in  the  disposition  whereof  he  thought 
he  was  interested.  And  the  petition  prayed 
that,  "  Whereas,  the  double  of  this  will,  whose 
existence  was  known  to  several  persons,  might 
have  been  deposited  with  any  notary  public  of 
this  city,  an  order  might  be  made  that  every 
notary  of  the  city  appear  before  the  court  within 
tht.  delay  of  twenty-four  hours,  to  certify  on 
oath  if  there  does  or  does  not  exist  in  his  office 
any  testament  or  codicil,  or  any  sealed  packet 
deposited  by  the  said  Daniel  Clark." 

The  order  was  made  according  to  the  prayer 
of  the  petition.  ^Nothing  came  of  it.  No  sub- 
sequent will  was  found  by  reason  of  the  steps 
suggested  by  the  petitioner. 

This  petition  proved  that  De  la  Croix  had 
notice  of  the  will  of  1818.  It  was  so  held  by 
this  court  in  Oaimes  v.  De  la  Croix,  6  Wall. , 
719  [78  U.  8.,  XVIII.,  967].  But  it  proved 
nothing  else.  It  fails  utterly  to  show  any  bad 
faith  on  the  part  of  the  Fortiers.  There  Is  not 
the  slightest  evidence  that  either  of  them  ever 
heard  of  the  petition,  or  that  any  rumor  that 
there  was  a  will  later  than  that  of  1811  r-  *r 
came  to  their  knowledge. 

There  is  an  absolute  failure  of  proof  to  es- 
tablish any  bad  faith  on  the  part  of  the  pur- 
chasers of  the  property  in  dispute.  They  acted 
as  if  they  believed  they  were  getting  a  good  title 
to  the  property,  for  they  agreed  to  pay  and  did 
pay,  what  was  at  that  time  an  immense  sum  of 
money  for  it,  to  wit:  $120,000. 

The  good  faith  of  the  Fortiers  being  beyond 
question,  they  and  those  claiming  under  them 
.  ^Q9i  have  the  right  to  rely  upon  the  prescription  of 
11  five  years  to  cure  any  irregularity  in  the  pro- 
ceedings which  resulted  in  the  sale. 

That  want  of  advertisements  of  the  sale  is 
such  an  irregularity  as  falls  within  the  prescrip- 
tion, was  held  in  the  cases  of  Woods  v.  Lee,  21 
La.  Ann..  606;  and  Pasiana  v.  Powell,  21  La. 
Ann.,  684.  And  it  would  seem  that  when  prop- 
erty was  sold  at  public  sale,  and  as  in  this  case 
brought  its  full  value,  the  want  of  previous  ad- 
vertisement was  a  very  immaterial  matter. 

The  other  alleged  defects  in  the  proceedings 
clearlv  fall  within  the  prescription  of  five  years. 
The  fact  that  the  inventory  of  the  estate  was 
not  completed  before  the  order  of  sale,  the  fact 
that  the  inventory  was  partly  made  by  apprais- 
ers appointed  by  the  testamentary  'executor, 
and  that  it  was  signed  by  only  one  of  two  who 
were  so  appointed,  are  certainly  most  trifling 
and  inconsequential  irregularities  When  there  is 
no  proof  or  even  charge  that  the  inventory  was 
not  fairly  made  or  the  sale  fairly  conducted, 
and  when  the  property  sold  brought  its  full 
value.  If  these  irregularities  do  not  fall  within 
the  prescription  of  five  years,  it  would  be  hard 
to  conceive  of  any  that  would.  Prater  v.  Zylict, 
29  La.  Ann.,  687. 

The  irregularities  in  the  sale  alleged  by  ap- 
pellee are,  therefore,  cured  by  the  lapse  of  Ave 
years,  ana  can  have  no  more  influence  on  the 
title  of  the  appellant  than  if  they  never  existed. 

We  find,  therefore,  that  the  appellant  derives 
her  title  under  a  public  sale  made  by  a  public 
officer  by  authority  of  the  order  of  the  probate 
court;  that  the  sale  took  place  and  the  deed, 
See  14  Otto. 


which  on  its  face  was  without  defect,  and  was 
translative  of  property,  was  made  by  the  exec- 
utor within  the  year  following  his  appointment; 
that  the  purchasers  purchase]  in  good  faith  for 
a  full  consideration,  and  that  there  were  no 
nullities  or  informalities  in  the  sale  which  have 
not  been  cured  by  the  prescription  of  five  years. 

In  the  cases  heretofore  decided  by  this  coun 
in  favor  of  appellee,  except  the  case  of  Gaines 
v.  Be  la  Croix  [supra'],  the  defendant  claimed 
title  from  Relf,  or  Relf  and  Chew,  executors  of 
the  will  of  1811,  under  private  sale,  made  by 
them  as  agents  of  Mary  Clark,  devisee  under 
that  will,  and  in  their  pretended  capacity  as  ex- 
ecutors, after  their  term  of  office  had  expired, 
and  without  any  order  of  court.  Sec,  Gainrs  ,AM, 
v.  New  Orleans,  6  Wall.,  642 [78 U.  8.,  XVIII.,  ,403J 
960]. 

In  the  case  of  Gaines  v.  De  la  Croix  [supra], 
the  court  decided,  and'  on  most  satisfactory 
proof,  that  De  la  Croix  was  a  purchaser  in  bail 
faith,  and  upon  that  ground  his  title  was  de- 
clared invalid. 

In  her  bill  in  this  case  the  appellee,  knowing 
that  it  was  a  vital  fact  in  her  case,  charged  that 
the  sale  of  Relf,  the  executor,  to  the  Fortiers 
was  made  after  the  expiration  of  a  year  fron 
the  date  of  his  appointment  and  at  a  time  wbci 
he  had  no  authority  to  sell.  But,  as  the  prooi 
shows,  that  averment  is  not  true.  The  recon 
shows  that  Relf  was  appointed  executor  Augus 
27, 1818,  and  the  sale  was  made  on  Novembei 
8  following,  under  an  order  of  court,  and  the 
conveyance  three  days  later,  on  November  11. 

Upon  the  facts  of  the  case,  therefore,  the  title 
derived  by  the  appellant  under  the  sale  to  the 
Fortiers  appears  to  be  a  good  and  valid  title. 

But  conceding  that  the  title  acquired  by  the 
Fortiers  at  the  sale  made  by  the  register  of  wills 
was  void,  should  there  be  a  decree  in  favor  of 
the  complainant,  establishing  her  title  to  the 
lands  in  question,  and  placing  her  in  possession, 
until  she  has  returned  or  tendered  the  money 
which  the  Fortiers  paid  on  their  purchase'? 
This  inquiry  presents  the  second  ground  of  de- 
fense relied  on  by  appellee. 

Clark  bought  the  property  for  $120,000, 
wholly  on  credit,  and  gave  a  mortgage  on  it  to 
secure  the  purchase  money.  The  property  was 
sold  for  the  same  price  to  the  Fortiers,  who  pur- 
chased in  good  faith,  and  every  cent  of  the  pur- . 
chase  money  was  paid  and  was  applied  to  the 
extinguishment  of  the  mortgage  executed  bv 
Clark,  and  for  which  his  estate  was  liable.  No 
repayment  or  tender  of  this  sum  or  any  part  of 
it  is  averred  in  the  bill.  Upon  this  state  of  facts, 
we  do  not  think  the  complainant  is  entitled  to 
a  decree. 

To  allow  the  heir  or  devisee  of  a  mortgagor, 
under  the  circumstances  of  this  case,  to  recover 
the  property  without  repaying  the  money  for 
which  it  had  been  sold,  and  which  had  been 
paid  by  a  bona  fide  purchaser,  and  had  been  ap- 
plied to  clear  the  property  of  a  mortgage  which 
rested  upon  it,  and  for  which  the  estate  of  the  [404] 
mortgagor  was  bound,  would  be  most  inequi- 
table and  unjust.  It  would  be  an  utter  disregard 
of  the  rule  that  they  who  seek  equity  must  do 
equity.  No  support  for  such  a  decre*  can  bt 
found  in  the  adjudged  cases. 

On  the  contrary,  In  Scott  v.  Dunn,  1  Dev.  A 
B.  Eq.,  426,  it  was  held  that  where  aa executor 

7ft 


Digitized  by 


Google 


886-tt< 


Supreme  Coubt  of  the  Uottkd  States. 


Oct.  Term, 


sold  lands  and  applied  the  proceeds  to  the  pay- 
ment of  the  debts  under  a  mistake  of  his  power, 
and  the  purchaser  was  evicted  by  the  devisee, 
the  land  in  equity  would  be  subjected  to  in- 
demnify the  purchaser  to  the  extent  to  which 
the  purchase  money  was  applied  to  the  payment 
of  the  debts  over  and  above  the  personal  estate. 

So  in  Valle  v.  Fleming,  29  Mo.,  152,  it  was 
held  that  when  land  is  purchased  in  good  faith 
at  an  administrator's  sale,  which  is  void  because 
the  requirements  of  the  statute  are  not  pursued, 
and  the  purchase  money  is  applied  in  extin- 
guishment of  a  mortgage  to  which  such  land 
was  subject  in  the  hands  of  the  owner,  the  pur- 
chaser will  be  subrogated  to  the  rights  of  the 
mortgagee  to  the  extent  of  the  purchase  money 
applied  in  the  extinguishment  of  the  mortgage, 
and  the  owner  will  not  be  entitled  to  recover 
possession  until  he  repays  such  purchase  money. 

To  precisely  the  same  effect  are  the  cases  of 
BlodgeU  v.  Hitt,  29  Wis.,  169,  and  Hudgin  v. 
Hudgin,  6  Grat.,  320;  see,  also,  Mohrv.  Tulip, 
40  Wis.,  66;  Grantv.  Lloyd,  12  Sm.  &  M.(Miss.), 
191;  S/iort  v.  Porter,  44  Miss.,  588;  Hayncs  v. 
Meeks,  10  Cal.,  110.  And  see  Freeman  on  Void 
Judicial  Sales,  sec.  51,  where  the  authorities  on 
this  question  are  collected  and  discussed.  » 

The  views  held  in  the  cases  above  referred  to, 
are  sanctioned  also  by  the  jurisprudence  of  Lou- 
isiana. Thus,  in  Barelli  v.  Gauche,  24 La.  Ann., 
824,  it  was  held  that  an  action  to  annul  a  ju- 
dicial sale  of  real  property  on  the  ground  of  ir- 
regularities in  the  proceedings,  cannot  be  main- 
tained against  the  purchaser  unless  the  parties 
claiming  its  nullity  have  paid  or  offered  to  re- 
imburse the  purchaser  the  amounts  of  the  mort- 
gages resting  on  the  property,  which  he  has  paid 
since  the  purchase.  A  tender  of  the  amounts 
thus  paid  is  an  essential  prerequisite  to  the  pros- 
ecution of  a  suit  to  annul. 
1 405]  So  in  Davidson  v.  Davidson,  28 La.  Ann.,  269, 
it  was  held  that  a  sale  made  by  an  administrator 
to  pay  debts,  "  Could  not  be  disturbed  unless 
the  heirs  previously  returned  or  offered  to  re- 
turn the  price  of  the  adjudication." 

In  Jouet  v.  Mortimer,  29  La.  Ann.,  207,  the 
court  said :  '  'Nothing  could  be  more  unjust  than 
to  permit  a  debtor  to  recover  back  his  property 
because  the  sale  is  irregular,  and  yet  allow  him 
to  profit  by  that  irregular  sale  to  discharge  his 
debt." 

See,  also,  Dufour  v.  Camfranc,  11  Mart.  (La.), 
607;  Coiron  v.  MiUaudon,  8  La.  Ann.,  664;  Sea- 
well  v.  Payne,  5  La.  Ann.,  255;  Barret  v.  Em- 
erson, 8  La.  Ann.,  508. 

The  same  rule  prevailed  in  the  civil  law.  It 
was  said  by  Mr.  Justice  8tory ,  in  Bright  v.  Boyd, 
2  Story,  605:  "  There  is  still  another  principle 
of  the  Roman  law,  which  is  applicable  to  the 
present  case.  It  is,  that  where  a  bona  fide  pur- 
chaser of  real  estate  pays  money  to  discharge 
any  existing  incumbrance  or  charge  upon  the 
estate,  having  no  notice  of  any  infirmity  in  his 
title,  he  is  entitled  to  be  repaid  the  amount  of 
such  payment  by  the  true  owner  seeking  to  re- 
cover the  estate  from  him." 

See,  also,  Dig.,  lib.  6,  tit.  1, 1.  65;  Pothier, 
Pand.,  lib.  6,  tit  1,  n.  48;  Pothier,  De  la  Pro- 
prikte,  n.  848. 

The  authorities  cited,  settle  conclusively  the 
proposition  that  the  complainant  is  not  entitled 
to  the  decree  she  seeks  without  repayment  or 
tender  of  the  purchase  price  of  the  lands  in  con- 


troversy, which  has  been  applied  to  the  extin- 
guishment of  a  mortgage  thereon. 

No  case  is  cited  by  counsel  for  appellee  where 
the  court  refused  to  give  a  purchaser  in  good 
faith  the  benefit  of  this  rule.  The*  authorities 
relied  on  by  him,  Sugden,  Vend.,  ch.  16,  p.  483; 
[Sheffield  v.  Orrery],  8  Atk.,  287,  apply  only  to 
purchases  in  bad  faith. 

We  are  aware  that  some  of  the  courts  have 
held  that  a  purchaser  at  an  irregular  or  void  ju- 
dicial or  execution  sale  is  not  subrogated  to  the 
rights  of  the  judgment  creditor.  Richmond  v. 
Martton,  15  Ind.,  134;  Newton  v.  Colt,  1  Ohio, 
230. 

But  the  weight  of  authority  is  against  this 

Sksition.  McLaughlin  v.  Daniel,  8  Dana,  182> 
v.xtley  v.  Ijong,  1  Strob.  Eq.,  43;  Howard  v.  [406| 
Nortlt,  5  Tex.,  290;  Jackson  v.  Bowen,  7  Cow., 
13.  And  this  court  has  expressly  held  that  an 
irregular  judicial  sale,  made  at  the  suit  of  a 
mortgagee,  even  though  no  bar  to  the  equity  of 
redemption,  passes  to  the  purchaser  at  such  sale 
all  the  rights  of  the  mortgagee  as  such.  Brobst 
v.  Brock,  10  Wall.,  519  [77  U  S.,  XIX.,  1002]. 

But  it  is  not  necessary  for  the  appellant  to 
stand  upon  the  doctrine  of  subrogation.  She  is 
in  possession  and  ought  not  to  be  deprived  there- 
of upon  a  proceeding  in  equity,  unless  th« 
plaintiff  offers  to  do  equity.  What  we  decide 
on  this  branch  of  the  case  is  this:  when  the  pur- 
chase money,  paid  by  a  purchaser  in  gcod  faith, 
of  real  estate  of  a  decedent  ordered  to  be  sold 
by  a  probate  court,  has  been  applied  to  the  ex- 
tinguishment of  a  mortgage  executed  by  the  de- 
cedent upon  the  property  sold,  and  constituting 
a  valid  incumbrance  thereon,  and  it  turns  out 
that  the  sale  is  irregular  or  void,  the  purchaser 
cannot  be  ousted  of  his  possession  upon  a  bill 
in  equity  filed  by  the  heir  or  devisee,  without  a 
repayment  or  tender  of  the  purchase  money  so 
paid  and  applied. 

As  the  points  already  decided  are  conclusive 
of  the  case  against  the  appellee,  it  is  unneces- 
sary to  express  any  opinion  on  the  third  defense 
set  up  by  appellant,  namely:  the  prescriptions 
of  ten,  twenty  and  thirty  years  declared  by  the 
Civil  Code  of  Louisiana. 

The  litigation,  of  which  this  case  forms  a  part, 
has  been  before  this  court  in  various  forms  in 
the  following  cases:  Ex  parte  Myra  Clark  Whit- 
ney, 13  Pet,  404;  Gaines  v.  Self,  15  Pet,  9; 
Gaines  v.  Chew,  2  How.,  619;  Patterson  v. 
Gaines,  6  How.,  550;  Gaines  v.  Belf,  12  How., 
472;  Gaines  v.  Hennen,  24  How.,  558  [65  U.  8., 
XVI.,  7701;  Gainesv.  New  Orleans,  6  Wall.,  642 
[78  U.  8.,  XVIII.,  9501;  Gainesv.  Dela  Croix fi 
Wall.,  719  [78  U.  8.,  XVIIL,  967];  Gaines  v. 
New  Orleans,  15  Wall. ,  624  [82  U.  8.  .XXI.  ,215] ; 
Gaines  v.  Fuentes,  92  U.  8.,  10  [XXIII.,  524]. 

We  tliink  the  facts  of  this  case  distinguish  it 
from  all  the  cases  above  mentioned,  and  our  opin- 
ion is,  that  upon  the  averments  made  in  tltis  bill 
and  the  evidence  adduced  to  support  it,  the  appel- 
lee, Mrs.  Gaines,  it  not  entitled  to  a  decree  against 
the  appellant.  So  much,  therefore,  of  Vie  decree 
of  the  Circuit  Court  as  relates  to  the  property 
bought  by  Michel  Fortier  and  Omer  Fortier,  and 
now  claimed  by  the  widow  and  heirt  of  Minor  Ken-  [407] 
ner,  deceased,  must  be  reversed,  and  the  cause  re- 
manded with  directions  to  dismiss  the  bill,  so  far 
as  it  concerns  the  appellant. 

True  copy.  Test: 

Jamee  H.  McKenney,  Clerk,  8up.  Court, U.S. 
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[  «7 1     JOHN  W.  BOUQHTON,  Plff.  in  Err. , 

V. 

AMERICAN  EXCHANGE  NATIONAL 
BANK. 
(See  S.  C,  14  Otto,  427,428.) 
Jurisdiction  oner  state  judgment*. 

To  give  this  oourt  jurisdiction  for  the  review  of  a 
Judgment  of  a  State  Court,  the  record  must  show, 
affirmatively  or  by  fair  implication,  that  some  fed- 
eral question  was  Involved  which  was  necessary  to 
the  determination  of  the  cause. 

[No.  820.] 

Submitted  Not.  U,  1881.  Decided  Dee.  12, 1881. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 
On  motion  to  dismiss. 
The  case  is  sufficiently  stated  by  the  court. 
Messrs.  W.  W.  Montgomery  and  Samuel 
Wagner,  for  defendant  in  error  for  motion. 

Mr.  Thomas  Greenbank,  for  plaintiff  in 
error  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 
To  givo  us  jurisdiction  for  the  review  of  a  judg- 
ment of  a  State  Court,  the  record  must  show  af- 
firmatively or  by  fair  implication,  that  some  fed- 
eral question  was  involved  which  was  necessary 
to  the  determination  of  the  cause.  The  defense 
set  up  in  this  casewasthat  the  notes  sued  on  were 
void  for  usury  under  the  laws  of  New  York, 
where  they  were  made.  Judgment  was  given 
against  the  plaintiff  in  error  for  want  of  a  suffi- 
cient affidavit  of  defense.  This  judgment  would 
be  right  if  the  affidavit  was  not  such  as  was  re- 

SLircd  by  law  or  the  practice  of  the  court  for 
e  presentation  of  a  defense  like  that  relied  on. 
As  it  is  incumbent  on  the  plaintiff  in  error  to 
show  by  the  record,  not  only  that  this  was  not 
r 428]  the  ground  of  the  decision  below,  but  that  some 
wrong  determination  of  a  federal  question  was 
— ana  it  has  not  been  done — we  might  dismiss 
the  suit  without  further  examination;  but  on 
looking  into  the  opinion,  which  has  been  sent 
up  with  the  record,  we  find  that  the  court  of  ap- 
peals based  its  judgment,  which  alone  we  can 
review,  entirely  on  the  fact  that  the  affidavit 
was  not  sufficiently  specific  in  its  averments  to 
meet  the  requirements  of  the  rules  of  pleading 
applicable  to  such  cases. 

It  is  clear,  therefore,  that  we  have  no  juris- 
diction, and  the  motion  to  dismiss  is  granted. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  8up.  Court,  TJ.  8. 

Norm.— Jurisdiction  of  V.  S.  Supreme  Court  where 
federal  question  arises,  or  where  is  drawn  in  question 
statute,  treaty,  or  Constitution  of  17.  S.  See,  note  to 
Matthews  v.  Zane,  8  U.  8.  (4  Cranch),  882 ;  note  to  Mar- 
tin v.  Hunter,  14  U.  8.  (1  WbeaU,  304:  and  note  to 
Williams  v.  Norris,  25  U.  8.  (12  Wheat.),  117. 


[441] 


SUSAN  VIGEL,  Appt., 
v. 

SU8AN  HOPP. 
(See  8.  C,  14  Otto,  441, 442.) 
Answer  in  equity  case,  as  evidence. 

Where  the  answer  denies  allegations  of  fraud  and 
la  responsive  to  the  hill,  before  the  relief  which  is 

8ee  14  Otto. 


asked  can  be  granted,  these  denials  must  be  over 
come  by  the  satisfactory  testimony  of  two  witnesses, 
or  of  one  witness  corroborated  by  circumstances 
which  are  equivalent  in  weight  to  another. 
[No.  147.] 

Submitted  Not.  23, 1881.   Decided  Dec.  12, 1881. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  case  is  sufficiently  stated  by  the  court. 
Mr.  Saul  S.  Henkle,  for  appellant 
No  counsel  appeared  for  appellee. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity  begun  by  the  appellee 
to  set  aside  a  deed  executed  by  her  to  the  appel- 
lant, on  the  ground  that  the  deed,  though  abso- 
lute on  its  face,  was  intended  only  as  security 
for  a  debt,  which  has  since  been  paid  in  full. 
There  are  numerous  allegations  of  fraud,  but 
the  whole  scope  and  purpose  of  the  suit  is  to 
establish  a  trust,  and  get  back  the  property  in  1 442  J 
that  way.  The  answer  denies  every  allegation 
of  fraud  and  trust,  and  insists  that  the  deed  was 
intended  as  an  absolute  conveyance,  and  not  as 
security.  This  is  responsive  to  the  bill,  and  be- 
fore the  relief  can  be  granted  which  is  asked, 
these  denials  must  be  overcome  by  the  satisfac- 
tory testimony  of  two  witnesses,  or  of  one  wit- 
ness, corroborated  by  circumstances  which  are 
equivalent  in  weight  to  another.  2  Story,  Eq., 
sec.  1528.  The  appellee  is  the  only  witness  in 
support  of  the  bill,  and  the  corroborating  cir- 
cumstances are  not,  in  our  opinion,  sufficient  to 
overcome  the  answer.  It  will  serve  no  useful 
purpose  to  enter  into  analysis  of  the  testimony . 

The  decree  is  reversed  and  the  cause  remanded, 
teith  instructions  to  dismiss  the  bill. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  8up.  Court,  U.  8- 


Note. — Equity ;  more  than  one  witness  i 
overcome  sworn  answer ;  answer  of  defendi 
is  evidence.  See,  note  to  Hughes  v.  Blake,  IB  C.  I 
Wheat.),  463. 


RUTH  ELIZA  THOMPSON,  Plff.  in  Err.,  I252l 
t>. 

KNICKERBOCKER  LIFE  INSURANCE 
COMPANY. 

(See  8.  C,  14  Otto,  282-281.) 


sfornon- 


of  time— objection,  fatal. 


1.  Where  a  policy  contains  an  express  condition 
that  it  shall  be  void  if  any  note  given  in  payment  of 
premium  shall  not  be  paid  at  maturity,  whilst  the 
primary  condition  of  forfeiture  for  non-payment  of 


N  otb. — Life  insurance ;  forfeiture  of  policy  for  non- 
payment of  premium:  waiver. 

A  policy  M  not  forfeited  for  non-payment  of  the 
premium,  under  the  forfeiture  clause,  where  a  note 
has  been  received  for  the  same.  McAllister  v.  N.  E. 
Mut.  L.  Ins.  Co.,  101  Mass..  668  ;  8.  C,  8  Am.  Rep.,  404 ; 
N.  E.  Ins.  Co.  v.  Hasbrook,  32  Ind.,  447. 

Where  the  policy  is  forfeited  by  its  terms  If  the 
premium  or  any  note  given  for  it  is  unpaid,  then 
failure  to  pay  the  note  terminates  it.  Pitt  v.  Berk- 
shire Ins.  Co.,  100  Mass.,  600;  Catoir  v.  Am.  Ins.  Co., 
83  N.  J.,  487:  Baker  v.  Union  Ins.  Co.,  48  N.  Y.,888; 
Bochner  v.  Knickerbocker  Ins.  Co.,  63  N.  Y.,  180. 

War  does  not  dissolve  the  contract  of  Insurance, 
and  although  the  policy  was  forfeitable  by  non-pay - 
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premium  Is  waived  by  the  aooeptanoe  of  notes,  yet 
the  policy  will  be  void  if  the  notes  are  not  paid  at 
maturity. 

2.  Sickness  or  incapacity  is  no  ground  for  avoid- 
Ingsuoh  forfeitu  re  of  a  life  polioy.or  for granting  re- 
lief in  equity  against  forfeiture;  if  a  forfeiture  is 
provided  for  In  case  of  non-payment  at  the  day,  the 
courts  cannot  grant  relief  against  it. 

8.  Usage,  on  the  part  of  the  insurance  company, 
of  giving  notice  of  the  day  of  payment,  and  the  re- 
liance of  the  assured  upon  having  such  notice,  is  no 
excuse  for  non-payment. 

4.  A  parol  agreement  of  the  insurers,  made  on  re- 
ceiving the  promissory  note,  that  the  policy  should 
not  become  void  on  the  non-payment  of  the  note  at 
maturity,  is  In  direct  contradiction  to  the  express 
•erms  of  the  policy  and  the  note  itself,  and  cannot 
affect  them,  but  is  itself  void. 

5.  Usage  of  the  insurers,  not  to  demand  punctual 
payment  of  the  note  at  the  day,  but  to  give  days  of 
graoe,  to  wit:  for  thirty  days  thereafter.  Is  not  a 
waiver  of  the  clause  of  forfeiture. 

6.  It  is  a  fatal  objection  to  the  entire  case  set  up 
by  the  plaintiff,  that  payment  of  the  premium  note 
in  question  has  never  been  made  nor  tendered  at  any 
time. 

[No.  67.] 

Argued  Hot.  1, 1881.      Decided  Dee.  19, 1881. 

IN  ERROR  to  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Ala- 
bama. 

The  case  is  •  stated  by  the  court. 

Meter:  9.  Hubley  Aahton  and  Thomat  N. 
McCartney,  for  plaintiff  in  error. 

Mttert.  Wintield  8.  Lewie,  Fletcher  P. 
Cuppy  and  Thomat  H.  Herndon,  for  defendant 
in  error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  at  law  on  a  policy  of  insur- 
ance for  |5,000,  issued  by  the  defendant  in  error, 
on  the  life  of  John  Y.  Thompson,  for  the  ben- 
efit of  his  wife,  the  plaintiff  in  error.  The  pol- 
icy bore  date  January  24, 1870,  and  was  to  con- 
tinue during  the  life  of  the  assured,  in  consid- 
eration of  an  annual  premium  of  $410.20  pay- 
able on  or  before  the  24th  day  of  January  in 
every  year.  Thompson  died  November  8, 1874. 
The  complaint  was  in  the  usual  form,  setting 
forth  the  contract  contained  in  the  policy,  the 
death  of  the  assured,  and  the  performance  of  the 
conditions  of  the  policy  by  the  assured  and  the 
[ 253]  plaintiff.  The  Company  pleaded  the  general  is- 
sue, and  two  special  pleas,  which  set  up  in  sub- 
stance the  same  defense.  The  second  plea,  which 
is  all  that  is  necessary  to  state  in  detail,  after  set- 


ting forth  the  provisions  of  the  policy  for  the 
payment  of  the  annual  premium,  proceeds  as 

"  Under  said  policy  an  annual  credit  or  loan 
of  a  portion  of  said  premium  was  provided  for, 
and  said  policy  also  contained  a  condition  or 
proviso  that  the  omission  to  pay  the  said  annual 
premium  on  or  before  twelve  o'clock  noon  on 
the  day  or  days  above  designated  for  the  pay- 
ment thereof,  or  that  the  failure  to  pay  at  ma- 
turity any  note,  obligation,  or  indebtedness 
(other  than  the  annual  credit  or  loan)  for  pre- 
mium or  interest  due  under  said  policy  or  con- 
tract, shall  men  and  thereafter  cause  said  policy 
to  be  void  without  notice  to  any  party  or  parties 
interested  therein. 

The  defendant  further  says  that  the  said  an- 
nual premium  was  not  paid  on  or  before  the  24th 
day  of  January,  A.  D.  1874,  and  thereupon  the 
defendant  did  give  time  for  the  payment  of  said 
premium  upon -the  condition  named  in  the  note 
hereinafter  mentioned,  and  for  the  payment  of 
said  premium  did  take  certain  promissory  notes 
of  said  Thompson,  one  of  which  was  as  follows: 
$109.]  New  York,  Jan'y  24th,  1874. 

Nine  months  after  date,  without grace,  I  prom- 
ise to  pay  to  the  Knickerbocker  Life  Insurance 
Company  one  hundred  and  nine  dollars,  at  Mo- 
bile, Alabama,  value  received,  in  premium  on 
policy  No.  2884,  which  policy  is  to  be  void  in 
case  this  note  is  not  paid  at  maturity,  according 
to  contract  in  said  policy. 

No.  2884  was  an  error,  No.  2381  being  in- 
tended." 

It  then  avers  that  the  note  was  no.'  *mid  when 
it  became  due,  October  24,  1874,  ana  that  by 
reason  thereof  the  policy  became  void  and  of  no 
effect  before  the  death  of  the  assured. 

To  these  pleas  four  replications  were  filed, 
numbered  2,  8,  4  and  5,  as  follows: 

"  2.  That  the  said  policy  of  insurance  was  re- 
newed by  said  defendant  on  the  24th  day  of 
January,  1874,  and  continued  in  force  until  Jan- 
uary 24, 1875.  That  the  payment  of  said  note 
at  maturity  was  not  a  condition  precedent  as  al- 
leged. That  the  said  Thompson  had  the  money 
in  hand,  was  ready  and  willing  and  intended  to  2-4, 
pay  said  note,  but  that  before  the  maturity  there- »  1 
of  he  was  taken  violently  ill,  and  before  and  at 
the  time  the  same  fell  due  was  in  bed,  prostrated 
by  a  fatal  disease,  and  in  mis  condition  remained 
until  he  died  on  the  third  day  of  November, 1874; 


men  t,  the  assured  may  recover,  less  premiums  which 
were  unpaid  by  reason  of  war.  Manhattan  L.  Ins. 
Co.  v.  Warwick,  20  Gratt,  614  j  8.  C,  8  Am.  Rep.,  219 ; 
N.  Y.  L.  Ins. Oo.  v.  Clopton,  7  Bush,  179;  8. C.,8  Am. 
ltep.,  290;  Statham  v.  N.  Y.  L.  Ins.  Co.,  45  Miss.,  581 ; 

C...7  Am.  Bep.,  787 ;  Hamilton  v.  Mut.  L.  Ins.  Co., 
9  Blatchf.,  284;  Martlne  v.  International  L.  Ins.  Soc. 
ta  N.  Y..  389  ;  8.  C.  13  Am.  Rep„  529;  Mut.  Ben.  L. 
Ins.  Co.  v.  Atwood.  24  Gratt.,  497:  8.  C.  18  Am.  R*»p.. 
tB2 ;  Contm,  Dillard  v.  Manhattan  L.  Ins.  Co.  44  Ga., 
119;  8.  C,  9  Am.  Rep.,  187;  Worthinaton  v.  Charter 
oak  L.  Ins.  Co.,  41  Conn.. 872;  8.  C.  19  Am.  Rep..  495. 

W  here  there  was  a  usage  and  agreement  to  receive 
the  premium  within  a  reasonable  time  after  due.  the 
policy  was  hpld  in  for*«e.  insured  having  been  strick- 
en with  paralysis  on  the  day  the  premium  was  due, 
and  the  same  was  tendered  within  a  few  days,  but 
after  his  death.  Howell  v.  Knickerbocker  L.  Ins. 
Ox,  44  N.  Y.,  276;  8.  a,  4  Am.  Rep.,  875. 

The  forfeiture  to  for  the  benefit  of  the  company, 
and  waiver  of  strict  compliance,  as  aooeptanoe  of 


the  overdue  premium,  continues  the  policy.  Mut. 
Ben.  L.  Ins.  Co.  v.  Robertson,  89  111.,  123;  8.  C.Ai  Am. 
Rep.,  8 ; Wing  v.Harvey .  27  Eng.  L.  & B.,  140 :  F.  A  M. 
Ins.  Co.  v.  Chestnut,  BO  111.,  fil ;  Jftna  Ins.  Co.  v. 
Magulre-  2  111.,  342;  Bauton  v.  Am.  L.  Ins.  Co.,  26 

m 


Conn., 542 ;  Golt  v.  Nat.  Prot.  Ins.  Co., 25  Barb.,  109: 
Mut.  L.  Ins.  Co.  v.  French,  30  Ohio  St.,  240;  8.  C.,  27 
Am.  Rep.,  448;  Walsh  v.  JEtna  L.  Ins.  Co.,  80  Iowa, 
188;  8.  C,  6  Am.  Rep.,  664;  Ins.  Co.  v.  Stockblower, 
26  Pa.  St.,  199. 

Hie  receipt  of  an  over-due  premium  by  an  agent 
of  the  oompany,  and  its  transmission  to  and  reten- 
tion by  the  oompany,  without  knowledge  that  the 
agent  has  so  received  It,  to  not  a  waiver  of  forfeit- 
ure, the  agent  not  having  power  to  waive  the  con- 
dition of  the  policy.  Busby  v.  N.  Am.  L.  Ins.  Co.,  40 
Md.,  672;  8.  C,  17  Am.  Rep.,  684. 

Where  a  oompany  to  accustomed  to  give  no- 
tice when  the  premium  falls  due.  It  cannot  ex- 
act forfeiture  without  giving  such  notice.  Mayer 
v.  Mut.  L.  Ins.  Co  of  Chicago,  88  Iowa,  804 ;  8.  C-18 
Am.  Rep., 34 ;  Ins.  Oo.  v.  Rggleston, 95  U. 8.,  XXIV.. 
841;  8.  C.,  17  Alb.  L.  J.,  868;  Union  Cent.  L.  Ins.  Co. 
v.  Pottker.  88  Ohio  St.,  469;  8.  C  81  Am.  Sep.,  855; 
Meyer  v.  Knickerbocker  L.  Ins.  Co.,  78  N.  Y.,  616;  8. 
C.,29  Am.  Rep..  200. 

A  custom,  to  reoeivepremiums  on  a  later  day  than 
specified  on  a  particular  policy,  waives  forfeiture 
for  non-payment  on  the  date  the  premium  was  due. 
Cotton  State*  L.  Ins.  Co.  v.  Lester,  08  Ga-,  347 ;  8.  C. 
36  Am.  Kep.,  122;  Ins.  Oo.  v.  Warner,  80  UL,  410. 
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that  during  an  this  time  he  was  mentally  and 
physically  incapable  of  attending  to  his  busi- 
uess,  or  knowing  of  and  performing  his  obliga- 
tions, and  was  non  compos  mentis;  that  the  exist- 
ence of  said  note  was  not  known  to  the  plaintiff. 

3.  That  it  was,  and  had  been  for  many  years 
l>cfore,  and  on  the  day  said  note  fell  due,  the 
uniform  usage  and  custom  of  said  defendant  in 
such  cases  to  give  notice  of  the  day  of  payment 
to  its  policy  holders;  such  is  and  was  the  uni- 
form usage  and  custom  with  all  insurance  com- 
panies, and  the  said  defendant  had  in  all  cases 
•.idopted  and  acted  on  said  usage,  and  in  nil 
its  dealings  with  said  Thompson  bad  adhered  to 
viid  usage,  and  gave  notice  of  the  day  when  such 
payments  fell  due;  yet  said  defendant  in  this 
case  fuiled  to  give  any  notice  of  the  day  of  pay- 
ment of  said  note,  notwithstanding  they  knew 
.said  Thompson  was  in  the  City  of  Mobile  and 
was  sick;  and  plaintiff  avers  that  saicl  Thomp- 
son was  ready  and  willing  to  pay,  had  said  no- 
tice been  served  as  in  previous  cases,  but  acting 
on  said  usage  was  deceived  by  want  of  said 
notice,  and  that  this  plaintiff  had  no  notice  of 
the  existence  of  said  note,  or  when  the  same  fell 
•due,  wherefore  and  whereby  said  note  was  not 
paid. 

4.  That  on  the  24th  day  of  January,  1874, 
said  policy  was  renewed  and  entered  in  full  force 
•for  one  year,  to  wit:  until  January  24,  1875. 
That  said  note  was  for  the  balance  of  the  pre- 
mium of  that  year,  which  defendant  agreed 
-should  be  deferred  and  paid  as  set  out  on  said 
note:  that  by  snid  agreement  said  policy  was  not 
to  l>ecome  void  on  the  non-pa3'ment  of  the  note 
.alone  at  maturity  as  alleged  in  said  plea,  but 
was  to  become  void  at  the  instance  ana  election 
•of  suid  defendant,  and  plaintiff  avers  that  said 
■defendant  did  not  elect  to  cancel  said  policy  or 
take  any  steps  to  avoid  it  or  give  any  notice  of 
such  intention  during  the  life  of  said  John  Y. 
Thompson,  or  since,  and  still  holds  said  note 
.against  said  estate  of  said  Thompson ;  wherefore, 
.etc. 

f  255]  0.  And  for  further  replication  to  the  firsv  siud 
■second  special  pleas,  by  said  defendant  pleaded, 
plaintiff  says  that  it  was  the  general  usage  and 
•custom  adopted  by  said  defendant,  and  prac- 
ticed by  them  before  and  after  the  making  of 
<aid  note,  not  to  demand  punctual  payment  of 
.such  premium  notes  on  the  days  they  fell  due, 
but  to  give  days  of  grace  thereon,  to  wit:  for 
thirty  days  thereafter,  and  the  said  defendant 
had  repeatedly  so  done  with  said  Thompson  and 
•others,  and  they  led  said  Thompson  to  helievc 
uind  rely  on  such  leniency  in  this  case,  and  there- 
by said  Thompson  was  deceived,  and  said  note 
not  paid,  and  he  did  rely  on  them  for  such  no- 
tice." 

Demurrers  to  these  replications  were  sustained 
by  the  court.  The  case  was  then  tried  l>cforea 
jury  upon  the  plea  of  tho  general  issue,  and  the 
:«ntne  questions  raised  on  the  rejection  of  evi- 
dence at  the  trial  which  were  presented  by  the 
replications.  Exceptions  were  token  in  due  form 
.and  preserved  on  the  record. 

The  case  is  now  hereon  writ  of  error,  and  the 
rulings  of  the  court  **n  tho  demurrers  arc  pre- 
|  257]-  sentcd  for  review. 

It  appears  from  the  special  pleas  that  the 
policy  contained  the  usual  condition  that  it 
■should  become  void  if  the  annual  premiums 
should  not  be  paid  on  the  day  when  they  sev- 
•Soe  14  Otto. 


erally  became  due,  or  if  any  notes  given  in  pay- 
ment of  premiums  should  not  be  paid  at  ma- 
turity. 

The  replications  do  not  pretena  that  the  note 

fiven  for  premium,  which  became  due  on  the 
1th  day  of  October,  1874,  was  ever  paid,  or 
that  payment  thereof  was  ever  tendered,  either 
during  the  life  of  Thompson  or  after  his  death; 
but  it  is  contended  that  such  payment  was  not 
necessary  in  order  to  avoid  the  forfeiture  claimed 
by  the  defendant. 

First,  it  is  contended  that  the  mere  taking  of 
notes  in  payment  of  the  premium  was,  in  itself, 
a  waiver  of  the  conditional  forfeiture;  and  for 
this  reference  is  made  to  the  case  of  Ins.  Co.  v. 
French,  CO  Ohio  St.,  245J.  But,  iu  that  case,  no 
provision  was  made  in  the  policy  for  a  forfeit- 
ure in  case  of  the  non-payment  of  a  tote  given 
for  the  premium,  and  an  tinconditional  receipt 
for  the  premium  had  been  given  when  the  note 
was  taken;  and  this  fact  was  specially  adverted 
to  by  the  court.  We  think  that  the  decision  sn 
that  case  was  entirely  correct.  Dut  in  this  case 
the  policv  does  contain  i.n  express  condition  to 
be  void  if  any  note  given  in  payment  of  premium 
should  not  be  paid  i.t  maturity.  We  are  of  opin- 
ion, therefore,  that  whilst  the  primary  condition 
of  forfeiture  for  n.  n-payracnt  of  the  annual 
premium  was  waived  l-ylhc  acceptance  of  the 
notes;  yet,  that  the  secondary  condition  there- 
upon came  into  operation,  by  which  the  policy 
was  to  be  void  if  the  notes  were  not  paid  at  ma- 
turity. 

Besides  this  general  answer,  the  plaintiff  set 
up,  in  her  replications,  various  excuses  for  not 
paying  the  note  in  question,  which  arc  relied 
on  for  avoiding  the  forfeiture  of  the  policy. 

In  the  second  replicatiou  the  excuse  set  up 
is,  that  before  the  note  fell  due  Thompson  be- 
came sick  and  mentally  and  physically  incapa- 
ble of  attending  to  business  until  his  death  on 
the  8d  day  of  November,  1874,  and  that  the 
plaintiff  was  ignorant  of  the  outstanding  note.  1 258] 
We  have  lately  held ,  iu  the  case  of  Kk  i.i  v.  Ins. 
Co.  [ante,  662],  decided  rt  the  present  Tenn, 
that  sickness  or  incapacity  is  no  ground  for 
avoiding  the  forfeiture  of  a  life  policy,  cr  for 
granting  relief  in  equity  against  forfeiture.  The 
rule  may,  in  many  cases,  be  a  hard  one;  but  it 
strictly  "follows  from  the  position  that  the  lime 
of  payment  of  premium  is  material  in  ihia  cc  u- 
tract,  as  was  decided  in  the  case  of  Ins.  Co.  v. 
Statham,  98  U.  S.,  24  [XXIII.,  7c0].  Prompt 
payment  and  regular  interest  constitute  the  Hie 
and  soul  of  the  life  insurance  business;  and  the 
.sentiment  long  prevailed  that  it  could  not  be 
carried  on  without  the  ability  to  impose  strin- 
gent conditions  for  delinquency.  More  liberal 
views  have  obtained  on  this  subject  in  recent 
years,  and  a  wiser  policy  now  often  provides 
express  modes  of  avoiding  the  odious  result  of 
forfeiture.  The  law,  however,  has  not  been 
changed,  and  if  a  forfeiture  is  provided  fox  iu 
case  of  non-payment  at  the  day,  the  courts  can- 
not grant  relief  against  it.  Th,  .'usurer  may 
waive  it,  or  may  by  his  conduct  Ic*«5  his  right 
to  enforce  it;  but  that  is  all 

The  third  replication  sets  up  a  i^age,  on  the 
part  of  the  Insurance  Company,  of  giving  no- 
tice of  the  day  of  payment,  and  the  reliance  of 
the  assured  upon  having  such  notice.  This  is 
no  excuse  for  non-payment.  The  assured  knew, 
or  was  bound  to  know,  when  his  premiums  be- 


Digitized  by 


Google 


767 


800-808 


Supreme  Coukt  of  the  United  States. 


Oct.  Term,. 


came  due.  The  case  of  Ins.  Co.  v.  Eggleston,  06 
U.  8.,  572  [XXIV..  841],  is  cited  in  support  of 
this  replication.  But,  in  that  case,  the  custom- 
ary notice  relied  on  was  a  notice  designating 
the  agent  to  whom  payment  was  to  be  made, 
without  which  the  assured  could  not  make  it, 
though  he  had  the  money  ready.  As  soon  as  he 
ascertained  the  proper  agent  he  tendered  pay- 
ment in  due  form.  It  is  obvious  that  the  pres- 
ent case  is  very  different  from  that.  The  reason 
why  the  Insurance  Company  gives  notice  to  its 
members  of  the  time  of  payment  of  premiums 
is  to  aid  their  memory  and  to  stimulate  them  to 
prompt  payment.  The  Company  is  under  no 
obligation  to  give  such  notice  and  assumes  no 
responsibility  by  giving  it.  The  duty  of  the  as- 
sured to  pay  at  the  day  is  the  same,  whether 
notice  be  given  or  not.  Banks  often  give  notice 
to  their  customers  of  the  approaching  maturity 
of  their  promissory  notes  or  bills  of  exchange; 

1 259]  Dut  they  are  not  obliged  to  give  such  notice 
and  their  neglect  to  do  it  would  furnish  no  ex- 
cuse for  non-payment  at  the  day. 

The  fourth  replication  sets  up  a  parol  agree- 
ment of  defendant  made  on  receiving  the  prom- 
issory note,  that  the  policy  should  not  become 
void  on  the  non-payment  of  the  note  alone  at 
maturity,  but  was  to  become  void  at  the  in- 
stance and  election  of  the  defendant,  which 
election  had  never  been  made.  As  this  supposed 
agreement  is  in  direct  contradiction  to  the  ex- 
press terms  of  the  policy  and  the  note  itself,  it 
cannot  affect  them,  but  is  itself  void.  We  did 
hold,  in  Eggleston' t  Case,  it  is  true,  that  any 
agreement,  declaration,  or  course  of  action  on 
the  part  of  an  insurance  company,  which  leads 
a  party  insured  honestlv  to  believe  that  by  con- 
forming thereto  a  forfeiture  of  his  policy  will 
not  be  incurred,  followed  by  due  conformity  on 
his  part,  will  estop  the  company  from  insisting 
upon  the  forfeiture.  An  insurance  company 
may  waive  a  forfeiture  or  may  agree  not  to  en- 
force a  forfeiture;  but  a  parol  agreement,  made 
at  the  time  of  issuing  a  policy,  contradicting 
the  terms  of  the  policy  itself,  like  any  other 
parol  agreement  inconsistent  with  a  written  in- 
strument made  contemporary  therewith,  is  void, 
and  cannot  be  set  up  to  contradict  the  writing. 
So,  in  this  case,  a  parol  agreement  supposed  to 
be  made  at  the  time  of  giving  and  accepting 
the  premium  note,  cannot  be  set  up  to  contra- 
dict the  express  terms  of  the  note  itself,  and  of 
the  policy  under  which  it  was  taken. 

The  last  replication  sets  up  and  declares  that 
it  was  the  usage  and  custom  of  the  defendants, 
practiced  by  them  before  and  after  the  making 
of  said  note,  not  to  demand  punctual  payment 
thereof  at  the  day,  but  to  give  days  of  grace,  to 
wit:  for  thirty  days  thereafter,  and  they  had 
repeatedly  so  done  with  Thompson  and  others, 
which  led  Thompson  to  rely  on  such  leniency 
in  this  case.  This  was  a  mere  matter  of  volun- 
tary indulgence  on  the  part  of  the  Company, 
or,  as  the  plaintiff  herself  calls  it,  an  act  of 
"  leniency.  It  cannot  be  justly  construed  as  a 
permanent  waiver  of  the  clause  of  forfeiture, 
or  as  implying  any  agreement  to  waive  it,  or  to 
continue  the  same  indulgence  for  the  time  to 
come.  As  long  as  the  assured  continued  in  good 
health,  it  is  not  surprising,  and  should  not  be 
2Rn  drawn  to  the  Company's  prejudice,  that  they 

1  «ouj  were  willing  to  accept  the  premium  after  ma- 
turity, and  waive  the  forfeiture  which  they 
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might  have  insisted  upon.  This  was  for  the 
mutual  benefit  of  themselves  and  the  assured; 
at  the  time,  and  in  each  instance  in  which  it 
happened  it  had  respect  only  to  that  particular 
instance,  without  involving  any  waiver  of  the 
terms  of  the  contract  in  reference  to  their  future 
conduct.  The  assured  bad  no  right,  without 
some  agreement  to  that  effect,  to  rest  on  such 
voluntary  indulgence  shown  on  one  occasion, 
or  on  a  number  of  occasions,  as  a  ground  for 
claiming  it  on  all  occasions.  If  it  were  other- 
wise, an  insurance  company  could  never  waive 
a  forfeiture  on  occasion  of  a  particular  lapse 
without  endangering  its  right  to  enforce  it  on 
occasion  of  a  subsequent  lapse.  Such  a  conse- 
quence would  be  injurious  to  them  and  inju- 
rious to  the  public. 

But  a  fatal  objection  to  the  entire  case  setup 
by  the  plaintiff  is,  that  payment  of  the  premium 
note  in  question  has  never  been  made  or  tend- 
ered at  any  time.  There  might  possibly  be 
more  plausibility  in  the  plea  of  former  indul- 
gence and  days  of  grace  allowed,  if  payment 
had  been  tendered  within  the  limited  period  of 
such  indulgence.  But  this  has  never  been  done. 
The  plaintiff  has,  therefore,  failed  to  make  a 
case  for  obviating  and  superseding  the  forfeit- 
ure of  the  policy,  even  if  the  circumstances  re- 
lied on  had  been  sufficiently  favorable  to  lay 
the  ground  for  it.  A  valid  excuse  for  not  pay- 
ing promptly  on  the  particular  day,  is  a  dif- 
ferent thing  from  an  excuse  for  not  paying  at  all. 

Courts  do  not  favor  forfeitures,  but  they  can- 
not avoid  enforcing  them  when  the  party  by 
whose  default  they  are  incurred  cannot  snow 
some  good  and  stable  ground  in  the  conduct  of 
the  other  party,  on  which  to  base  a  reasonable 
excuse  for  the  default.  We  think  that  no  such 
ground  has  been  shown  in  the  present  case,  and 
that  it  does  not  come  up  to  the  line  of  any  of 
the  previous  cases  referred  to,  in  which  the  ex- 
cuse has  been  allowed.  We  do  not 'accept  the 
position  that  the  payment  of  the  annual  pre- 
mium is  a  condition  precedent to  the  continuance 
of  the  policy.  That  is  untrue.  It  is  a  condition 
subsequent  only,  the  non-performance  of  which 
may  incur  a  forfeiture  of  the  policy,  or  may 
not,  according  to  the  circumstances.  It  is  al- 
ways open  for  the  insured  to  show  a  waiver  of 
the  condition,  or  a  course  of  conduct  on  the  [261] 
part  of  the  insurer  which  gave  him  just  and 
reasonable  ground  to  infer  that  a  forfeiture 
would  not  be  exacted.  But  it  must  be  a  just 
and  reasonable  ground;  one  on  which  the  as- 
sured has  a  right  to  rely. 

Tlie  judgment  of  the  Circuit  Court  it  affirmed. 
True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited-106U.  8.,  87;  17  N.  W.  Rep^ 788;  WMd.,207. 


Ex  Parte  WILLIAM  W.  WOOLLEN  et  ai 
(See  8.  C,  14  Otto,  800-808.) 
Dismissing  appeal  in  bankruptcy. 

The  Circuit  Court  may  dismiss  an  appeal  by  a 
creditor  from  a  decision  of  the  District  Court  to 
bankruptcy  rejecting  his  claim,  if  the  appeal  is  not 
filed  in  the  ClreuitCourt  then  Bitting,  within  ten 
days  after  it  is  taken. 

[No.  8,  Orig.] 
Submitted  Oct.  31,  1881.  Decided  Dec.  19, 1881. 
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PETITION  for  a  writ  of  mandamus. 
The  case  is  sufficiently  stated  by  the  court. 
Messrs.  Joseph  E.  McDonald,  John  M. 
Butler  and  Philip  Phillips,  for  petitioners. 

Messrs.  Samuel  Shellabarger  and  Jer- 
emiah Wilson,  and  Herod  dc  Winter,  for  re- 
spondent 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  petition  in  this  case  shows  that  a  claim 
against  a  bankrupt  estate  was  rejected  by  the 
District  Court  for  the  District  of  Indiana  on  the 
19th  of  December,  1879,  and  that  on  the  same 
day  the  creditor  took  an  appeal  to  the  Circuit 
Court  under  section  4980  of  the  Revised  Stat- 
utes. When  the  appeal  was  taken,  a  Term  of 
the  Circuit  Court,  which  began  on  the  first 
Tuesday  in  November  before,  was  in  session, 
and  it  continued  without  a  final  adjournment 
until  late  in  April,  1880.  The  next  Term  did 
[301]  not  begin  until  the  first  Tuesday  in  May.  On 
the  28th  of  March  the  assignee  moved  the  Cir- 
cuit Court  to  dismiss  the  appeal  because  it  had 
not  been  entered  in  that  court  This  motion 
was  resisted  by  the  creditor  on  the  ground  that 
be  had  until  the  next  Term  to  enter  the  case. 
The  court,  after  hearing,  granted  the  motion, 
and  we  are  now  asked  to  require,  by  manda- 
mus, a  re  instatement  of  the  appeal. 

Many  objections  are  made  to  this  application, 
but  as  it  is  conceded  that  if  the  question,  which 
lies  at  the  foundation  of  the  whole  proceeding, 
is  decided  adversely  to  the  petitioners,  the  writ 
must  be  denied,  we  pass  everything  else  by  and 
proceed  at  once  to  the  consideration  of  that 
question,  which  is,  whether,  under  the  law,  the 
creditor  had  until  the  May  Term,  1880,  to  enter 
his  appeal  in  the  Circuit  Court. 

The  original  Bankrupt  Law  required  the  ap- 
peal to  "Be  entered  at  the  Term  of  the  Circuit 
Court  which  shall  be  first  held  within  and  for 
the  district  next  after  the  expiration  of  ten  days 
from  the  time  of  claiming  the  same."  14  Stat, 
at  L.,  820,  ch.  176,  sec.  8.  The  same  Act  also 
provided,  sec.  10,  p.  521,  that  the  Justices  of 
this  court  should  frame  "general  orders,  "among 
other  things,  "for  regulating  the  practice  and 
procedure  upon  appeals."  Under  this  authori- 
ty the  Justices  could  not  by  their  orders  alter  or 
amend  the  law,  but  they  could  prescribe  rules 
and  regulations  to  aid  in  carrying  into  effect 
what  had  been  enacted.  Anything  not  inconsist- 
ent with  the  law  as  it  stood  might  be  ordered 
for  the  dispatch  of  business.  It  was  not  in  so 
many  words  provided  that  appeals  might  be  en- 
tered in  the  Circuit  Court  at  the  first  Term 
which  began  its  session  after  the  expiration  of 
ten  days  from  the  time  they  were  claimed,  and 
so  the  justices  in  framing  their  orders  at  the 
December  Term,  1888  (May  16, 1867),  provided 
(No.  26)  that  appeals  by  a  creditor  from  a  de- 
cision of  the  District  Court  rejecting  his  claim 
should  be  filed  in  the  clerk's  office  of  the  Circuit 
Court  within  ten  days  after  they  were  taken. 
As  this  was  evidently  done  to  promote  the 
speedy  settlement  of  bankrupt  estates,  which 
we  have  often  said  was  the  obvious  policy  of 
the  law,  Bailey  v.  Glover,  21  Wall.,  846  (88  U. 
S.,  XXH.,  6881;  WisteaU  v.  Campbell,  98  U.S., 
850  [XXIII. ,  924],  there  would,  in  our  opinion, 
be  no  difficulty  in  sustaining  the  regulation  if 
the  matter  stood  as  it  was  originally.  The  law 
See  14  Otto. 


and  the  regulation  are  perfectly  consistent  with  [302] 
each  other.  In  effect  it  was  judicially  deter- 
mined that  the  law  required  (sec.  8)  appeals  to 
be  filed  during  the  first  Term  which  happened 
to  be  in  session  after  the  expiration  of  the  ten 
days,  and  the  regulation  simply  fixed  the  time 
in  that  Term  when  the  filing  must  be  done. 
Undoubtedly,  the  provisions  of  the  regulation 
were  directory  rather  than  mandatory.  If  the 
entry  of  the  cause  was  not  made  in  the  Circuit 
Court  within  the  prescribed  time,  it  would  be 
within  the  power  of  that  court,  in  the  exercise 
of  its  discretion,  to  allow  it  to  be  done  after- 
wards, but  after  the  time  had  gone  by,  the  as- 
signee could  appear  and  ask  to  oav  *  the  appeal 


But  whatever  may  have  been  the  condition  of 
the  law  in  this  particular  originally,  there  can 
be  no  doubt  what  it  has  been  since  the  Revised 
Statutes,  section  4990  of  which  is  as  follows: 

"The  general  orders  in  bankruptcy  hereto- 
fore adopted  by  the  Justices  of  the  Supreme 
Court,  as  now  existing,  may  be  followed  tn  pro- 
ceedings under  this  title;  and  the  justices  may, 
from  time  to  time,  subject  to  the  provisions  of 
this  title,  rescind  or  vary  any  of  those  general 
orders,  and  may  frame,  rescind  or  vary  other 
general  orders  for  the  following  purposes:  *  * 
Fourth.  For  regulating  the  practice  and  pro- 
cedure upon  appeals."  *   *  * 

Order  No.  26  was  then  in  force,  and  there 
was  in  this  section  a  distinct  legislative  recogni- 
tion of  its  validity.  In  section  4982  the  word 
"first,"  where  it  occurs  in  that  part  of  section  8 
of  the  original  Act  quoted  above,  was  omitted, 
so  that  the  provision  in  the  Revised  Statutes  is 
that  "Such  appeals  shall  be  entered  at  the  Term 
of  the  Circuit  Court  which  shall  be  held  with- 
in the  district  next  after  the  expiration  of  ten 
days  from  the  time  of  claiming  the  same."  By 
this  change  the  original  meaning  was  not  mate- 
rially altered,  but  if  it  had  been, the  result  would 
be  the  same  so  far  as  the  question  now  under 
consideration  is  concerned,  because  in  so  many 
words  it  was  provided  (sec.  4990)  that  the  old 
orders  as  they  stood  should  be  applicable  to  the 
revision.  In  amending  the  general  orders  at  the 
October  Term,  1874,  the  justices  continued  No. 
26  in  the  same  form  it  was  originally  adopted. 

Such  being  the  condition  of  the  law  when  the  [  30.)  j 

groceedings  now  complained  of  were  had  in  the 
Ircuit  Court,  we  think  it  was  clearly  in  the 
power  of  that  court  to  dismiss  the  appeal  be- 
cause it  had  not  been  entered  in  time. 
T/ie  petitionfor  a  mandamus  is  denied. 
True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


WILLIAM  LIBBY  and  GEORGE  FOX,  8ur-  [303] 
vivors  of  Alexander  T.  Stewart  and  Fran- 
cis Warden,  Deceased,  Ptffs.  in  Err., 
v. 

LEWIS  C.  HOPKINS  and  MARIA  W.  HOP- 
KINS, and  ISAAC  M.  JORDAN,  Trustee 
in  Bankruptcy  of  Lewis  C.  Hopkins. 

(Bee  a  C,  U  Otto,  308-810.) 

Application  of  payments — set-off,  rule  as  to. 

1.  Under  the  20th  section  of  the  Bankrupt  Act  of 
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Supreme  Couht  of  the  United  States, 


Oct.  Term, 


1807,  a  creditor  la  not  entitled  to  set  off  an  unsecured 
account  doe  to  him  from  his  debtor,  against  mon- 
eys remitted  to  him  by  such  debtor  with  directions 
to  credit  them  on  his  mortgage  debt,  and  which  he 
refuted  so  to  apply. 

&  To  authorize  a  set-off  there  must  be  mutual 
credits  or  mutual  debts.  The  remitting;  of  certain 
moneys  by  a  debtor  to  his  creditors,  to  be  applied 

Sthem  according  to  his  instructions,  did  not  make 
em  his  debtorsTbut  his  trustees. 

[No.  175.] 

Argued  Dec.  9,  1881.      Decided  Dec.  19, 1881. 
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N  ERROR  to  the  Supreme  Court  of  the  State 
of  Ohio. 


Statement  of  the  case  by  Mr.  Justice  Woods: 

The  suit  was  brought  in  the  Superior  Court 
-of  Cincinnati  by  the  plaintiffs  in  error,  against 
Lewis  C.  Hopkins  and  wife,  and  Isaac  M.  Jor- 
dan, trustee  in  bankruptcy  of  Hopkins. 

It  appears  from  the  record  that  the  plaintiff s, 
A.  T.  Stewart  &  Co.,  merchants  of  the  City  of 
New  York,  on  June  6,  1866,  loaned  to  Lewis 
C.  Hopkins,  one  of  the  defendants,  a  merchant 
of  Cincinnati,  Ohio,  $100,000,  and  took  his 
promissory  note  of  that  date  therefor,  payable 
on  demand,  with  interest  from  date.  To  secure 
the  payment  of  this  note  Hopkins  executed  and 
delivered  to  Stewart  &  Co.  several  mortgages 
on  real  estate  in  Cincinnati  and  its  vicinity „ 
Both  before  and  after  June  6,  1866,  Hopkins 
bought  of  Stewart  &  Co.  large  quantities  of 
goods,  and  as  a  matter  of  convenience  kept  with 
them  two  accounts,  one  a  cash  and  the  other  a 
merchandise  account.  They  were  the  bankers 
of  Hopkins.  All  his  remittances  were  sent  to 
them  and  were  credited  to  him  in  the  cash  ac- 
count. He  paid  his  debts  for  merchandise  to 
Stewart  &  Co.  and  other  New  York  merchants 
by  drafts  thereon.  It  was  to  replenish  this 
cash  account  that  Hopkins  borrowed  of  Stewart 
[304]  &  Co.  the  $100,000  above  mentioned,  and  it  was 
carried  to  his  credit  in  that  account.  On  May 
4,  1867,  Hopkins  paid  on  his  note  to  Stewart  & 
Co.,  $26,000.  On  November  12,  1867,  he  re- 
mitted to  them  $10,000;  on  December  27, 1867, 
$17,000;  on  the  28th  of  the  same  month  $10,000, 
and  on  the  80th,  $48,025.  He  directed  all  these 
remittances  to  be  applied  to  the  payment  of  his 
note  for  $100,000,  and  to  be  credited  thereon. 
It  is  now  no  longer  disputed  that  the  first  three 
of  these  remittances  were  applied  by  Stewart  & 
Co.  towards  the  payment  of  the  note.  The 
last  two  remittances,  amounting  to  $58,625.51, 
with  the  interest  thereon,  constitute  the  sum 
now  in  controversy. 

On  January  1,  1868,  Hopkins  suspended  bus- 
iness, insolvent.  At  that  time  he  owed  A.  T. 
Stewart  &  Co.  $281,515  on  account,  and  unse- 
cured. His  liabilities  to  others  amounted  to 
more  than  $500,000. 

On  February  29,  1868,  a  petition  in  bank- 
ruptcy was  filed  against  him,  and  on  March  30 
he  was  adjudicated  a  bankrupt;  and  on  April 
30  Isaac  M.  Jordan  was  appointed  trustee  of  the 
bankrupt  estate. 

As  to  the  foregoing  facts  there  is  no  dispute. 

In  August,  1868,  on  what  day  the  record 
does  not  show,  Stewart  &  Co.  commenced  this 
suit  for  the  foreclosure  of  the  mortgages  exe- 
cuted by  Hopkins  to  secure  his  note  to  them, 
claiming  as  due  the  full  amount  of  the  note, 
less  the  payment  of  $05,000. 
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The  answer,  besides  other  defenses  not  neces- 
sary to  notice,  because  they  are  not  pertinent 
to  any  contention  now  raided  by  plaintiffs  in  er- 
ror, averred  that  Hopkins  had  paid  on  the  note 
not  only  the  said  sum  of  $25,000,  but  also  the 
remittances  above  mentioned,  making  the  total 
amount  paid  on  the  note  $110,025;  and  alleging 
that  said  payments  were  made  in  fraud  of  the 
Bankrupt  Act,  demanded,  by  way  of  counter- 
claim, a  judgment  against  Stewart  &  Co.  there- 
for. 

The  reply  admitted  that  Hopkins  requested 
Stewart  &  Co.  to  credit  said  remittances  on  bis 
mortgage  debt,  and  averred  that  they  held  them 
subject  to  the  order  of  Hopkins,  and  continued 
so  to  hold  them,  up  to  the  time  when  the  rights 
of  Jordan,  trustee,  attached,  subject  to  such 
law  of  set-off  as  is  provided  in  the  Bankrupt 
Act.  It  nowhere  appeared  in  the  pleadings  that 
Hopkins  was  indebted  to  Stewart  &  Co.,  on  any 
unsecured  claim,  or  in  any  other  way,  except 
upon  the  note  for  $100,000.  No  unsecured  debt 
of  Hopkins  was  pleaded  as  a  set-off  or  other- 
wise. 

The  superior  court  made  a  final  decree,  in 
which  it  found  that  the  mortgages  of  Hop- 
kins to  the  plaintiffs  in  error  were  valid,  and 
were  the  first  and  best  lien  on  the  premises 
therein  described,  and  that  there  was  due  there- 
on, including  interest,  the  sum  of  $75,957.06,  |305] 
for  which  sum  it  rendered  its  decree  in  favor  of 
Stewart  &  Co. 

The  court  further  found  that  when  Hopkins 
made  said  last  two  remittances,  one  of  $10,000 
and  the  other  of  $48,025,  respectively,  it  was 
with  the  intent  and  express  instruction  in  writ- 
ing to  Stewart  &  Co.  that  they  should  be  ap- 
plied in  discharging  said  mortgage  claim,  but 
that  Stewart  &  Co.  refused,  and  had  a  right  to 
refuse,  so  to  apply  them,  but  that  they  assumed 
to  apply  and  did  apply  the  said  remittances  to 
the  credit  of  Hopkins  on  their  general  account 
against  him  for  merchandise  due  said  plaintiffs 
in  error,  but  that  Hopkins  did  not 'authorize  or 
consent  to  such  application  of  said  remittances; 
and  that  Stewart  &  Co.  had  no  right  to  make 
such  application;  and  that  said  remittances  re- 
mained m  their  hands  as  the  moneys  of  Hop- 
kins from  the  several  days  of  their  payment  un- 
til February  29,  1868,  when  the  title  of  Jordan 
as  trustee  attached  thereto;  and  that  the  said 
two  several  sums  were  not  subject  to  any  claim 
of  set-off  or  cross  demand,  or  of  mutual  debts 
or  credits,  on  the  part  of  Stewart  &  Co.,  under 
section  20  of  the  Bankrupt  Act,  or  otherwise. 

The  court,  therefore,  rendered  a  decree  in 
favor  of  Jordan,  trustee,  against  the  plaintiffs 
in  error,  for  $58,025,  the  aggregate  of  said  last 
two  remittances,  with  interest,  amounting  in  all 
to  the  sum  of  $75,981.36. 

The  case  was  carried,  by  the  petition  in  error 
of  Stewart  &  Co.,  and  the  cross  petition  in  er- 
ror of  Jordan,  trustee,  to  the  Supreme  Court  of 
Ohio,  by  which  the  decree  of  the  superior  court 
was  affirmed. 

The  original  plaintiffs,  A.  T.  Stewart  &  Co., 
have  brought  the  case  here  by  writ  of  error  for 
the  consideration  of  tins  court. 

Messrs.  Aaron  F.  Perry  and  Itaac  C.  Ooi- 
lins,  for  plaintiffs  in  error. 

Messrs.  Jackson  A.  Jordan  and  Isaac 
Dayton*  for  defendants  in  error. 
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Mr.  Justice  Weeds  delivered  the  opinion  of 
the  court: 

The  only  uoestion  to  which  our  attention  is 
directed  by  the  plaintiffs  in  error  is  that  of  set- 
off under  the  20th  section  of  the  Bankrupt  Act. 
That  section,  now  embodied  in  section  6078 
Revised  Statutes,  as  originally  passed,  and  as  it 
stood  at  the  time  of  the  trial  in  the  superior 
court,  provided  as  follows:  "In  all  cases  of  mut- 
[306]  ual  credits  between  the  parties  the  account  be- 
tween them  shall  be  stated  and  one  debt  set  off 
against  the  other  and  the  balance  only  shall  be 
allowed  or  paid,  but  no  set-off  shall  be  allowed 
in  favor  of  any  debtor  to  the  bankrupt  of  any 
claim  in  its  nature  not  provable  against,  or  of 
a  claim  purchased  by  or  transferred  to  him  after 
the  filing  ot  the  petition." 

The  contention  of  the  plaintiffs  in  error  is, 
that  they  were  entitled  under  this  section  to  set 
off  an  unsecured  account  due  them  from  Hop- 
kins, against  the  $58,086  remitted  to  them  by 
him  with  directions  to  credit  it  on  his  mortgage 
debt,  and  which  they  refused  so  to  apply. 

Waiving  the  difficulty  that  they  have  not 
pleaded  their  unsecured  debt  as  a  set-off,  we  shall 
consider  the  question  made  by  them.  Their  un- 
secured account  against  Hopkins  is  a  claim  prov- 
able against  the  bankrupt  estate,  and  it  was  not 
purchased  by  or  transferred  to  them  after  the 
filing  of  the  petition  in  bankruptcy.  The  con- 
troversy is,  therefore,  reduced  to  this  issue: 
were  the  unsecured  account  of  plaintiffs  in  er- 
ror against  Hopkins,  and  the  money  transmit- 
ted by  him  to  plaintiffs  in  error,  and  held  and 
not  applied  by  them  to  the  mortgage  debt  of 
Hopkins,  mutual  credits,  or  mutual  debts  which 
could  be  set  off  against  each  other  under  the 
20th  section  of  the  Bankrupt  Act? 

The  plaintiffs  in  error  insist  that  the  lerm 
"mutual  credits"  is  more  comprehensive  than 
the  term  "  mutual  debts  "  in  the  statutes  relat- 
ing to  set-off ;  that  the  term  "  credit"  is  synon- 
ymous with  "trust,"  and  the  trust  or  credit 
need  not  be  money  on  both  sides;  that  where 
there  la  a  deposit  of  property  on  one  side  with- 
out authority  to  turn  it  into  money,  no  debt 
can  arise  out  of  it ;  but  where  there  are  direc- 
tions to  turn  it  into  money,  it  may  become  a 
debt,  the  reasou  being  that  when  turned  into 
money  it  becomes  like  any  other  mutual  debt. 
They  say  that  the  first  of  the  two  remittances 
under  consideration  is  not  proved  to  have  been 
other  than  money,  but  ss  it  was  only  $10,000 
its  application  to  the  note  could  not  be  required. 
The  larger  remittance  was  in  drafts  and  their 
application  could  not  be  required.  But  there 
was  authority  to  turn  them  into  money,  and 
that  to  get  the  money  on  them  it  was  necessary 
[307]  that  the  drafts  should  be  indorsed  by  the  plaint- 
iffs in  error ;  and  that  the  indorsement  to  and 
collection  by  the  plaintiffs  in  error  put  the 
money  received  in  the  same  plight  as  if  the 
drafts  had  been  sent  to  them  for  collection.  We 
cannot  assent  to  these  views  of  the  plaintiffs  in 
error. 

Their  contention  receives  but  little  support 
from  the  adjudged  cases. 

The  case  Ex  parte  Deezt,  1  Atk.,  228,  arose 
under  the  28th  section  of  the  Statute  6  Geo.  II., 
•ch.  80,  which  provides  thai  "  When  it  shall  ap- 
pear to  the  said  commissioners  (in  bankruptcy), 
*>t  the  major  part  of  them,  that  there  hath  been 
mutual  credit  given  by  the  bankrupt  and  any 
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other  person,  or  mutual  debts  between  the  bank- 
rupt and  any  other  person,  at  any  time  before 
such  person  became  bankrupt,  the  said  com- 
missioners, or  the  major  part  of  them,  or  the 
assignees  of  such  bankrupt's  estate,  shall  state 
the  account  between  them,  and  one  debt  shall 
be  set  against  another,  and  what  shall  appear 
to  be  due  on  either  side  on  the  balance  of  said 
account,  and  on  setting  such  debts  against  one 
another,  and  no  more  shall  be  claimed,  on  either 
side  respectively." 

In  the  case  just  mentioned,  a  packer  claimed 
to  retain  goods  not  only  for  the  price  of  pack- 
ing them  but  for  a  sum  of  £600  lent  to  the 
bankrupt  on  his  note.  Lord  Hardwicke  deter- 
mined that  he  had  such  right  on  the  ground  of 
mutual  credits,  holding  that  the  words  "  mut- 
ual credits"  have  a  larger  effect  than  "  mutual 
debts,"  and  that  under  them  many  cross  claims 
might  be  allowed  in  cases  of  bankruptcy, which 
in  common  cases  would  be  rejected. 

But  this  ruling  was  subsequently  made  nar- 
rower by  Lord  Hardwicke  himself,  in  Bat  parte 
Oekenden,  1  Atk.,  285,  and  was  in  effect  over- 
ruled in  the  later  case  of  Bote  v.  Hart,  8  Taunt. , 
499.  In  that  case  trover  was  brought  for  cloths 
deposited  by  the  bankrupt  previously  to  his 
bankruptcy ,  with  the  defendant,  a  fuller,  for  the 
purpose  of  being  dressed,  and  it  was  held  that 
the  defendant  was  not  entitled  to  detain  them 
for  his  general  balance  for  such  work  done  by 
him  for  the  bankrupt  previously  to  his  bank- 
ruptcy, for  there  was  no  mutual  credit  within 
section  28,  chapter  80,  of  the  Statute  of  2  Geo. 
II.  And  the  court  declared  that  by  the  terms 
"  mutual  credits  "  in  the  Act  was  meant  only 
such  credits  as  must  in  their  natare  terminate 
in  debts. 

The  rule  established  in  this  case,  Jut  the 
credits  which  can  be  the  subject  of  set-off,  must 
be  such  as  must  in  their  nature  terminate  in 
debts,  has  been  declared  in  other  cases.  Smith  [308 
v.  Hodton,  4  T.  R,  211;  Eatutn  v.  Oato,  5  B.  & 
Aid.,  861.  The  effect  of  these  authorities  is, 
that  the  term  "mutual  credits"  includes  only 
cases  where  a  debt  may  have  been  within  the 
contemplation  of  the  parties. 

These  authorities  make  it  clear  that,  even 
under  the  Bankrupt  Act  of  5  Geo.  II. ,  the  plaint- 
iffs in  error  would  have  no  right  to  the  set-off 
claimed  by  them.  And  they  lose  sight  of  the 
controlling  fact  that  the  money  and  the  drafts 
which  they  turned  into  money,  were  remitted 
to  them  with  express  directions  to  apply  them 
on  a  specific  debt.  Without  the  consent  of  Hop- 
kins they  could  never  be  changed  into  a  debt 
due  to  him  from  the  plaintiffs  in  error,  and  that 
consent  has  never  been  given. 

Whether  or  not  Hopkins  bad  the  right  to  di- 
rect the  application,  is  immaterial.  There  was 
no  legal  obstacle  to  the  application  of  the  money 
as  directed.  The  fact  that  he  gave  the  direction, 
imposed  on  the  plaintiffs  in  error  the  obligation 
to  apply  the  money  as  directed,  or  to  return  it 
to  him. 

They  had  no  better  right  to  refuse  to  make 
the  application  and  to  retain  the  money  and  set 
off  against  it  the  debt  due  to  them  from  Hopkins, 
than  if  they  bad  been  directed  to  pay  the  money 
on  a  debt  due  from  Hopkins  to  another  of  his 
creditors;  or  than  they  had  to  apply  money  left 
with  them  by  Hopkins  as  a  special  deposit,  to 
the  payment  of  a  debt  due  from  him  to  them. 
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The  money  and  drafts  were  sent  to  them  upon 
the  faith  and  trust  that  they  would  be  applied 
according  to  the  instructions  of  Hopkins.  The 
refusal  of  the  plaintiffs  in  error  so  to  apply  them 
did  not  change  the  relations  of  the  parties  to  this 
fund.  It  did  not  make  that  a  debt  which  before 
such  refusal  was  a  trust.  To  so  hold  would  be 
to  permit  a  trustee  to  better  his  condition  by  a 
refusal  to  execute  a  trust  which  he  had  assumed. 
The  authorities  cited  by  the  plaintiffs  in  error 
to  support  their  contention,  Window  v.  Bliss,  8 
Laos.,  220;  Scammon  v.  Kimball,  92  U.  8.,  862 
[XXIII. ,  488] ,  are  cases  where  a  bank  or  banker 
was  allowed  to  set  off  the  money  of  a  depositor 
against  a  debt  due  from  him  to  the  bank.  The 
answer  to  these  authorities  is,  that  the  relation 
between  a  bank  and  its  general  depositor  is  that 
of  debtor  and  creditor.  When  money  is  deposit- 
ed with  the  bank,  the  bank  becomes  the  debtor 
of  the  depositor  to  the  amount  of  the  deposit. 
Foley  v.  Mitt,  2  H.  L.  Cas.,  28;  Bk.  v.  Millard, 
10  Wall.,  152  [77  U.  S.,  XIX.,  897] ;  Bullard  v. 
T3091  RtindaU> 1  Ofay,  t*05-  When,  therefore,  the  de- 
1  J  positor  becomes  indebted  to  the  bank,  it  is  a 
case  of  mutual  debt  and  credit  which  may  well 
be  set  off  against  each  other. 

But  in  this  cose  there  was  no  deposit.  The 
relation  of  banker  and  depositor  did  not  arise; 
consequently,  there  was  no  debt.  When  A  sends 
money  to  B ,  with  directions  to  apply  it  to  a  debt 
due  from  him  to  B,  it  cannot  be  construed  as  a 
deposit,  even  though  B  may  be  a  banker.  The 
reason  is  plain.  The  consent  of  A  that  it  shall 
be  considered  a  deposit,  and  not  a  payment,  is 
necessary  and  is  wanting. 

Another  answer  to  the  contention  of  the  plain  t- 
iffs  in  error  is  found  in  the  language  of  the  20th 
section  of  the  Bankrupt  Act,  which  differs  ma- 
terially from  that  of  the  28th  section  of  the  Act 
of  2  Geo.  II.  In  our  Act  the  terms  "  credits  " 
and  "  debts  "  are  used  as  correlative.  What  is  a 
debt  on  one  side  is  a  credit  on  the  other,  so  that 
the  term  "  credits"  can  have  no  broader  mean- 
ing than  the  term  "debts."  We  find  no  warrant 
in  the  language  of  the  section  or  its  context  for 
extending  the  term  "credits"  so  as  to  include 
trusts.  Generally,  we  know  that  "  credit"  and 
*'  trust "  are  not  synonymous  terms.  They  have 
distinct  and  well  settled  meanings,  and  we  see 
no  reason  why  they  should  be  confounded  in 
interpreting  the  20th  section  of  the  Bankrupt 
Act. 

To  authorize  a  set-off,  there  must  be  mutual 
credits  or  mutual  debts.  The  remitting  by  Hop- 
kins to  the  plaintiffs  in  error  of  certain  money 
assets,  to  be  applied  by  them  according  to  his 
instructions,  did  not  make  the  plaintiffs  in  error 
his  debtors,  but  his  trustees.  So  that  there  were 
in  the  case  no  mutual  credits  or  debts.  The  in- 
debtedness was  all  on  the  side  of  Hopkins.  The 

Elaintifls  in  error  owed  him  nothing.  They 
eld  his  money  in  trust  to  apply  it  as  directed 
by  him. 

They  refused  to  make  the  application  as  he 
directed.  They  held  it,  therefore,  subject  to  his 
order.  They  continued  so  to  hold  it  until  the 
rights  of  the  trustee  in  bankruptcy  attached, 
and  until  he  sought  to  recover  it  by  his  counter- 
claim filed  in  this  case. 

The  only  contention  of  the  plaintiffs  in  error 
set  up  in  this  court  is,  that  the  Supreme  Court 
of  Ohio  approved  of  the  action  of  the  Superior 
Court  of  Cincinnati  in  refusing  to  allow  the 
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Slain  tiffs  in  error  to  set  off  the  unsecured  debt  [3101 
ue  to  them  by  Hopkins  against  funds  intrusted 
to  them  by  him  for  an  entirely  different  pur- 
pose. We  are  of  opinion  that  the  decision  of 
the  superior  court  was  correct  The  judgment 
of  the  Supreme  Court  of  Ohio  mutt,  therefore,  be 
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WILLIAM  H.  WOOD,  Appt.,  [829] 
v. 

BURLINGTON  &  MISSOURI  RIVER  RAIL- 
ROAD COMPANY,  ik  Nebraska. 
(See  8.  C,  11  Otto,  SStm> 
Railroad  land-grant— effect  of— superior  right. 

1.  In  all  grants  which  are  to  be  satisfied  out  of  sec- 
tions along  a  line  of  a  railroad,  it  is  necessarily  im- 
plied. In  the  absence  of  specific  designation  other- 
wise, that  the  land  is  to  be  taken  from  the  nearest, 
undisposed  of  sections,  of  the  character  mentioned. 

2.  The  grant  to  the  appellee  by  the  Act  of  1864, 
was  one  in  prmenti,  and  when  the  sections  granted 
were  ascertained,  the  title  to  the  land  took  effect  by 
relation  as  of  its  date,  except  as  to  the  reservations 
named. 

8.  The  land  to  which  the  complainant  asserts  a 
homestead  claim,  is  embraced  in  one  of  the  section* 
covered  by  said  Act,  and  his  claim  necessarily  falls 
before  the  superior  right  of  the  Company. 
[No.  815.] 

Submitted  Dee.  S,  1881.   Decided  Dec.  19,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
This  action. was  commenced  in  the  court  be- 
low, by  the  appellant  against  the  appellee,  for 
the  purpose  of  obtaining  the  legal  title  to  cer- 
tain land  in  Lancaster  County,  Neb.  The  appel- 
lant claimed  title  under  the  homestead  law  of 
the  United  States,  approved  May  20, 1882.  The 
Railroad  Company  had  obtained  a  patent  to 
the  land  in  question,  under  an  Act  of  Con- 
gress approved  July  2,  1864,  18  Stat,  at  L.,364. 
The  court  below  dismissed  the  bill  on  demur- 
rer, and  the  complainant  appealed  to  this  court. 

Meters.  John  I.  Re  dick,  W.  J.  Conell 
and  E.  E.  Brown*  for  appellant. 

Messrs.  T.  M.  Marquett,  J.  M.  Krum  and  C. 
H.  Krum,  for  appellee,  did  not  appear  for  ord 
argument 

Mr.  Justice  Field  delivered  che  opinion  of 

the  court: 

The  grant  to  the  Burlington  and  Missouri  1 330  J 
Rivpr  Railroad  Company,  by  the  Act  of  Con- 
gress of  July,  1862,  was  of  ten  sections  of  land 
for  every  mile  on  each  side  of  the  line  of  its 
road  when  located,  such  sections  to  be  desig- 
nated by  odd  numbers,  and  the  land  to  be  only 
taken  which,  at  the  time  the  line  was  definitely 
fixed,  had  not  been  sold,  reserved  or  otherwise 
disposed  of  by  the  United  States,  and  to  which 
a  preemption  or  homestead  claim  had  not  at- 
tached. The  grant  was  one  of  quantity,  with-  1 331 J 
out  any  designation,  in  express  terms,  of  any 
lateral  limit  on  either  side  of  the  road,  within 
which  the  land  was  to  be  selected.  In  this  re- 
spect it  differed  from  nearly  all  other  grants  of 
land  made  by  Congress,  in  aid  of  the  construc- 
tion of  railroads.  Other  grants  usually  pre- 
scribed a  lateral  limit.   The  omission  in  that 
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•cose  was  not  accidental.  Nearly  all  the  land 
within  the  distance  usually  prescribed  as  a  lim- 
it, had  already  been  disposed  of  to  another  rail- 
road company,  or,  from  the  general  settlement 
of  the  country,  wac  Hkely  to  be  appropriated  be- 
fore the  line  of  the  road:  could  be  definitely  lo- 
cated. In  order,  therefore,  that  its  proposed 
aid  might  not  be  defeated,  Congress  allowed  the 
land  granted  to  be  taken  on  the  line  of  the  road 
wherever  it  could  be  found,  without  regard  to 
the  distance  from  its  line  to  which  the  grantee 
might  be  compelled  to  go  to  satisfy  its  grant, 
by  reason  of  previous  appropriations. 

Although  there  was  no  express  limitation  of 
the  distance  from  the  road  in  which  the  land 
was  to  be  selected,  it  was  necessarily  implied 
that  the  selection  should  be  made  of  alternate 
sections  nearest  the  road,  of  which  the  land  had 
not  been  previously  sold,  reserved  or  otherwise 
disposed  of.  The  Company  was  not  at  liberty 
to  pass  beyond  land  open  to  its  appropriation, 
«na  take  lands  further  removed  from  its  road. 
In  all  grants  which  are  to  be  satisfied  out  of 
sections  along  a  line  of  a  road,  it  is  necessarily 
implied,  in  the  absence  of  specific  designation 
otherwise,  that  the  land  is  to  be  taken  from  the 
nearest  undisposed  sections  of  the  character 
mentioned.  Such  grants  give  no  license  to  the 
grantees  to  roam  over  the  whole  public  domain 
lying  on  either  side  of  the  road,  in  search  of 
land  desired.  The  grants  must  be  satisfied  out 
of  the  first  land  found  which  meets  the  condi- 
tions named. 

The  line  of  the  defendant's  road  was  defi- 
nitely located  in  June,  1865,  and  the  alternate 
sections  within  a  limit  of  twenty  miles  were 
withdrawn  from  sale  in  July  following.  The 
land  embraced  by  them,  so  far  as  it  had  not  been 
previously  sold,  reserved  or  otherwise  disposed 
■of,  or  not  covered  by  a  homestead  or  preemp- 
tion claim,  was  thus  appropriated  to  the  satis- 
faction of  the  grant  It  could  not  be  subsequent- 
ly devoted  to  other  purposes  or  subject  to  the 
claim  of  private  parties.  It  was  immediately 
I33"*1  taken  by  the  grant  Within  the  twenty  mile 
limit  the  land  would  have  been  sufficient  to 
.satisfy  the  grant  in  full,  if  no  portion  of  the  odd 
sections  had  been  previously  disposed  of,  or 
subjected  to  other  claims.  And  the  grantee 
could  only  go  beyond  that  limit,  when  it  was 
found  that  there  was  a  deficiency  remaining 
after  all  within  it  had  been  appropriated. 

The  grant  was  one  in  preeeenti,  and  when  the 
.sections  granted  were  ascertained,  the  title  to 
the  land  took  effect  by  relation  as  of  its  date, 
-except  as  to  the  reservations  named.  The  land 
to  which  the  complainant  asserts  a  homestead 
claim  is  embraced  in  one  of  the  sections  within 
the  twenty  mile  limit;  his  claim,  therefore,  nec- 
essarily falls  before  the  superior  right  of  the 
Company.  Its  estate  had  become  vested  when 
be  took  the  initiatory  steps  to  secure  a  home- 
stead right. 

The  contention  of  the  complainant,  so  far  as 
we  can  understand  his  position,  is  this:  that  as 
there  was  no  lateral  limit  expressed  in  the  Act 
of  Congress,  within  which  the  land  granted 
was  to  be  selected,  therefore,  it  might  be  se- 
lected at  any  distance  from  the  road,  and  that 
no  appropriation  could  be  considered  as  made, 
or  any  estate  deemed  to  be  vested,  until  the 
sections  were  actually  selected;  that  is,  until 
the  patent  of  the  United  States  was  issued. 
See  14  Otto. 


This  notion  arises  from  a  misconception  of  the 
language  of  our  decision  in  the  case  of  the 
United  States  against  the  same  Company,  re- 
ported in  [98  U.  8.  ].  It  there  appeared  that  with- 
in the  twenty  mile  limit  there  was  not  sufficient 
unappropriated  land  to  meet  the  grant,  and  ac- 
cordingly the  Company  made  application  to  the 
Land  Department  for  land  outside  of  that  limit 
for  the  balance,  and  patents  for  such  balance 
were  issued  to  it.  A  suit  was  afterwards 
brought  by  the  United  States  to  cancel  those 
patents.  We  there  held,  as  in  this  case,  that 
the  grant  was  one  of  quantity  and  we  observed 
that  the  land  was  subject  only  to  these  limita- 
tions: First,  that  the  land  must  be  embraced  by 
the  odd  section;  second,  that  it  must  be  taken 
in  equal  quantities  on  each  side  of  the  road; 
third,  that  it  must  be  on  the  line  of  the  road; 
and,  fourth,  that  it  must  not  have  been  sold, 
reserved  or  otherwise  disposed  of  by  the  United 
States,  and  a  preemption  or  homestead  claim 
must  not  have  attached  to  it  at  the  time  the 
line  was  located.  And  we  said,  that  the  terms  1 333 1 
of  the  grant  did  not  require  the  land  to  be  con- 
tiguous to  the  road;  and  if  not  contiguous,  it 
was  not  easy  to  say  at  what  distance  the  land  to 
be  selected  would  cease  to  be  along  the  line. 
This  language  was  used  with  reference  to  the 
objection  in  the  case,  that  land  could  not  be 
taken  beyond  the  twenty  mile  limit,  where  all 
within  that  limit  had  been  previously  ex- 
hausted. We  did  not  intend  to  intimatethat 
the  land  granted  could  be  taken  at  any  distance, 
without  regard  to  previous  appropriations,  but 
only  that  land  could  be  thus  taken  where,  from 
previous  appropriations,  as  in  that  case,  the 
grant  could  not  otherwise  be  satisfied. 

Decree  affirmed. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Cited  15  N.  W.  Rflp-i  an. 


JOSIAfl  H.  GAUTEER  aot  CHARLES  E.  [345] 
GREGORY,  as  J.  H.  Gauttjeb&  Co.,  Ftffi. 
in  Birr., 

v. 

CHESTER  A.  ARTHUR,  Collector  of  the 
Port  of  New  York. 

(See  8.  G,  14  Otto.  346-847.) 
Duty  Aci—dueriminaUng  Act. 

1.  Plumbago.  Imported  Into  the  United  States  by 
a  French  vessel.  In  Jul/.  1878,  la  exempt  from  duty 
under  tbe  5th  section  of  the  Act  of  June,  1872,  which 

K"  toes  plumbago  on  the  free  list,  and  exempts  Kb 
porta tion  from  duty  after  August  1,  of  that  year. 

2.  It  was  the  intention  of  Congress  to  put  an  end, 
so  far  as  the  free  list  in  the  6th  section  or  the  Act  of 
1872  is  concerned,  to  the  operation  of  the  discrimi- 
nating Act  of  1864. 

[No.  167.] 

Argued  Dec.  6, 1881.      Decided  Dec.  19,  1881. 


I 


N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Mr.  Abrskan  Wakeman,  for  plaintiffs  in 

error. 

Mr.  Samuel  F.  Phillip*.  Solicitor- Gen., 
for  defendant  in  error. 
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Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  duties  paid  on 
goods,  consisting  of  over  eight  hundred  barrels 
of  plumbago,  imported  into  the  United  States 
by  a  French  vessel,  in  July,  1878,  from  Colum- 
bo,  in  the  Island  of  Ceylon. 

The  plaintiffs,  who  are  the  importers,  claim 
that  the  goods  were  exempt  from  duty  under 
the  5th  section  of  the  Act  of  June  0,  1872,  17 
Stat,  at  L.,  288.  "To  reduce  duties  on  imports," 
which  places  plumbago  on  the  free  list  and  ex- 
empts its  importation  from  duty  after  the  1st  of 
August  of  that  year.  The  Collector  held  that  the 
goods  were  liable  to  duty  under  the  17th  section 
of  the  Act  of  June  80, 1804,  and  the  amount  ex- 
acted was  accordingly  paid  under  protest  18 
Stat,  at  L.,  215.  That  section  provides,  with 
certain  exceptions  not  material  in  this  case,  that 
a  discriminating  duty  of  ten  per  centum  ad  va- 
lorem, "in  addition  to  duties  imposed  by  law," 
shall  be  levied  upon  all  goods  subsequently  im- 
ported in  ships  or  vessels  not  of  the  United 
States. 

The  contention  of  the  government  is,  that  this 
17th  section  imposes  a  duly  upon  all  goods  im- 
ported by  foreign  vessels—upon  such  as  were 
previously  free  as  well  as  those  already  sub- 
jected to  duty;  and  that  the  5th  section  of  the 
Act  of  1872  was  not  designed  to  affect  the  dis- 
crimination prescribed,  and  must  be,  therefore, 
limited  in  its  application  to  goods  imported  in 
vessels  of  our  own  country. 
[346]  policy  0f  discriminating  against  the  im- 

portation by  foreign  vessels  at  all,  would  seem 
to  require  that  no  distinction  should  be  made  be- 
tween the  two  classes  of  goods.  The  encour- 
agement of  importation  by  vessels  of  our  country 
would  be  greater  by  extending  the  discrimina- 
tion to  all  goods  than  by  limiting  it  to  those 
upon  which  a  duty  was  previously  imposed.  A 
construction  of  the  section,  in  harmony  with 
this  view,  is  not  an  unreasonable  one.  In  our 
judgment  it  best  carries  out  the  purposes  of  the 
Act  in  imposing  a  discrimination;  and  it  con- 
forms to  the  construction  given  by  this  court  to 
the  succeeding  section  of  the  same  Act,  in  Bad- 
den  v.  Collector,  reported  in  the  5th  of  Wallace, 
107  [72  U.  S.,  XVIII.,  518]. 

But  assuming  this  construction  to  be  correct, 
the  second  part  of  the  contention  of  the  govern- 
ment does  not  necessarily  follow.  If  the  5th  sec- 
tion of  the  Act  of  1872  stood  alone,  it  might, 
with  much  reason,  be  claimed  that  it  was  not  in- 
tended to  affect  the  discrimination  prescribed  by 
the  Act  of  1804.  But  it  does  not  stand  alone. 
The  general  repealing  clause  of  the  statute  de- 
clares that  all  Acts  and  parts  of  Acts  inconsist- 
ent with  its  provisions  are  repealed;  and  it  ex- 
cepts from  its  operation  the  provisions  of  cer- 
tain other  Acts,  among  which  the  discriminating 
section  of  the  Act  of  1804  is  not  mentioned; 
Both  from  the  general  language  of  the  repeal- 
ing clause,  and  the  enumeration  of  the  provis- 
ions of  Acts  excepted  from  it,  we  are  forced  to 
conclude  that  it  was  the  intention  of  Congress 
to  put  an  end,  so  far  as  the  free  list  in  the  5th 
section  of  the  Act  of  1872  is  concerned,  to  the 
operation  of  the  discriminating  Act  of  1804. 
This  conclusion  necessarily  disposes  of  the  case 
and  requires  a  judgment  of  reversal. 

The  circuit  court  founded  its  decision  upon 
the  18th  section  of  the  Act  of  1804,  which  pro- 
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vided  that,  after  it  took  effect,  there  should  be 
levied  on  all  goods  "  Of  the  growth  or  produce 
of  countries  east  of  the  Cape  of  Good  Hope  " 
(except  raw  cotton),  when  imported  from  places 
west  of  the  Cape,  a  duty  of  ten  per  centum  ad 
valorem  in  addition  to  the  duties  imposed  on 
such  articles  when  imported  directly  from  the 
place  or  places  of  their  growth  or  production. 
But  it  is  evident  that  the  section  has  no  appli- 
cation to  the  case  at  bar,  for  the  goods  upon 
which  the  duties  were  levied  were  imported  di-  [347] 
rectly  from  Ceyldn,  which,  as  we  know,  is  east 
of  the  Cape  of  Good  Hope,  and  not  a  place  this 
side  of  it.  And  in  founding  its  decision  on  that 
section  the  circuit  court  also  seems  to  have  us- 
sumed  that  the  plumbago  was  of  the  produce  of 
the  island;  but  of  that  fact  there  was  no  proof 
in  the  case.  Unless  it  was  so  proved,  even  upon 
the  hypothesis  of  the  court,  there  was  no  reason- 
able pretense  for  exacting  the  duty.  Taking 
the  assumed  fact  as  if  found  in  the  case,  and  the 
section  referred  to  does  not,  as  stated,  apply; 
nor  do  the  sections  of  the  Act  of  1805  and  1872, 
which  re-enact  its  provisions  with  the  exceptions 
enlarged. 

As  the  facts  in  this  case  are  agreed  to  by 
counsel,  it  will  not  be  necessary  to  order  a  new 
trial,  but  the  judgment  trill  be  reverted  and  tlte 
court  below  directed  to  enter  a  judgment  for  the 
plaintiffs  for  the  amount  of  duties  paid,  tcitli  le- 
gal interest  and  costs;  and  it  is  so  ordered. 

True  oopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  S. 

Cited-108U.8.,a». 


G.  DeROSSET  LAMAR,  Ext.  of  Gazawat  B. 
Lamar,  Deceased,  Appt., 
v. 

MARY  J.  C.  MICOU,  Admrx.  of  Aim  C.  8ms, 
Deceased. 
(See  8.  C..M  Otto,  485,456.) 
Jurisdictional  amount. 

im  appeal  cannot  be  taken,  by  the  defendant  be- 
low, from  a  decree  against  him  for  less  than  t&JXX> 
where  there  la  no  claim  of  set-off  or  counter-claim, 
except  to  reduce  the  amount  of  the  recovery. 
[No  998.] 

Submitted  Dee.  12, 1881.   Decided  Dee.  19, 1881. 

A  PPEAL  from  the  Circuit  Court  of  the  United 
il  States  for  the  Southern  District  of  New 
York. 

On  motion  to  dismiss. 

The  case  is  sufficiently  stated  by  the  court. 

Mr.  S.  P.  Nash,  for  appellee,  for  motion. 

Messrs.  Edward  N.  Dicker  son  and 
Charles  C.  Beaman,  Jr.,  contra. 


Mr.  Chief  Justice  Waito  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  by  the  defendant  below 
from  a  decree  against  him  for  less  than  $5,000. 
There  is  no  claim  of  set-off  or  counter-claim,  ex- 
cept to  reduce  the  amount  of  the  recovery.  In 


Nora.— Jurisdiction  of  U.  S.  Supreme  Court  de- 
pends on  amount;  interest  cannot  be  added  to  gtoe 
jurisdiction;  how  value  of  thing  demanded  may  be 
shown;  what  eases  reviewable  without  record  to  sum 
in  controversy.  See,  not*  to  Gordon  v.  Ogden, »  U. 
8.  (3  Pet),  33. 
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no  event  can  the  appellant  get  any  money  de- 
cree in  his  favor.  All  be  seeks  to  do  is  to  de- 
fend the  claim  of  the  appellee.  Consequently, 
the  amount  in  controversy,  so  far  as  this  appeal 
is  concerned,  is  fixed  by  the  decree.  Thompson 
v.  Butler,  95  U.  S.,  694  [XXIV.,  5401 ;  Samp- 

  t  —    -  -;vi.,«82i 


son  v.  Welsh,  24  How. ,  207  [66  U.  8. ,  X 
In  effect,  the  appellant  insists  that  under  the  rule 
of  liability  established  against  him  in  the  court 
below,  the  decree  should  have  been  more  than 
$5,000,  and  that  for  this  reason  be  is  entitled  to 
on  appeal,  so  that  he  may  show  he  is  not  liable 
at  all.   This,  we  think  it  clear,  is  not  the  law. 

The  case  is  not  changed  by  the  fact  that  if, 
under  an  appeal  which  is  pending  in  another 
suit,  it  shall  be  found  the  appellant  was  credited 
in  this  suit  with  an  amount  which  properly  be- 
longed to  that,  the  decree  in  that  suit  will  be 
reduced,  while  the  one  in  this  cannot  be  corre- 
spondingly increased.  The  appellee  is  satisfied 
with  what  she  has  got  by  this  decree,  and  has 
not  appealed.  The  appellant  cannot  complain 
1 4661  turns  out  in  the  end  that  she  might  have  re- 
'  '  covered  more  but  for  a  mistake  which  was  mode 
in  his  favor. 

The  motion  to  dismiss  is  granted. 
True  copy.  Test : 

James  H.  McKenney,  Clerk, Sup.  Court,  U.  8. 

Clted-108  U.  8.,  173. 


[469]   TOWN  OF  LOUI8VILLE,  Ptff.  in  Err., 
v. 

PORTSMOUTH  SAVINGS  BANK. 

(See  8.  0, 18  Otto,  4MMTO.) 

Fraction*  of  Hnie— subscriptions  to  railroads — 
cat  approved. 

*1.  The  law  does  not,  in  general,  take  cognizance 
of  the  fractions  of  a  day ;  but  the  courts  may  do  so 
when  substantial  justice  requires  it, 

2.  The  2d  section  of  article  14,  of  the  Illinois  Con- 
stitution went  into  operation  on  the  2d  day  of  July, 
1870.  But  it  did  not  invalidate  township  bonds  is- 
sued in  aid  of  a  railroad  corporation,  pursuant  to  an 
election  held  on  that  day,  at  an  hour  prior  to  the 
closing  of  the  polls  of  the  general  election  at  which 
the  people  of  the  State  voted  on  the  adoption  of  the 
Constitution— the  bonds,  so  issued,  to  be  appUed  In 
discharge  of  a  donation  voted  in  1888,  to  be  paid  by 
special  tax. 

[No.  1005.1 

Submitted  Dec.  5,  1881    Decided  Dec.  19,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
The  case  is  stated  by  the  court. 
Messrs.  W.  J.  Henry  and  } logic  db  Finch, 
for  plaintiff  in  error. 

Messrs.  Sclwlcs  db  Matlier  and  Shelby  M. 
Cnllom,  for  defendant  in  error. 

Mr.  Justice  Havrlsun  delivered  the  opinion 
of  the  court: 

The  bonds,  coupons  of  which  are  here  in 
suit,  were  issued  by  the  plaintiff  in  error,  a 
township  of  Clay  County,  Illinois,  to  aid  in  the 

•Head  notes  by  Mr.  Justice  Harlam. 

Nora. — Computation  of  time;  days  "after  the  ex- 
piration"; "before";  Sundays;  "within."  Frac- 
tion* of  a  day,  when  regarded  and  when  not.  See,  note 
to  Griffith  v.  Bogert, »  TJ.  8.,  XV.,  307. 

8ec  14  Otto. 


construction  of  what  was  originally  known  as 
the  Illinois  Southeastern  Railway.  They  were 
delivered  by  the  township  authorities  to  the 
Springfield  and  Illinois  Southeastern  Railway 
Company,  a  corporation  formed,  by  the  consol- 
idation, in  February,  1870,  of  the  Illinois  South- 
eastern Railway  Company  with  the  Pana, 
Springfield  and  Northwestern  Railroad  Com- 
pany. They  contain  the  same  recitals  as  the 
bonds  of  Horter  Township  in  the  same  county, 
the  validity  of  which  was  determined  in  Barter- 
v.  Kcrnochan  [ante, 411].  Like  the  bonds  of  that 
township,  they  purport  to  have  been  issued  in 
pursuance,  as  well  of  authority  conferred  by 
an  Act  of  the  General  Assembly,  incorporating 
the  Illinois  Southeastern  Railway  Company,  ap- 
proved February  25,  1867,  and  an  Act  amend- 
atory thereof,  approved  February  24,  1869,  as 
of  an  election  of  the  legal  voters  of  the  town- 
ship, held  on  the  10th  of  November,  1868.  The 
same  questions  which,  in  that  case,  arose  on  the 
validity,  construction  and  scope  of  those  enact- 
ments, and  the  delivery  of  the  bonds  to  the  con- 
solidated company,  are  presented  for  determi- 
nation in  reference  to  the  bonds  issued  by  the 
plaintiff  in  error.  We  perceive  no  reason  for 
withdrawing  or  qualifying  the  conclusions  we  14701 
then  announced.  '  1  1 

There  is,  however,  one  question  of  some  im- 
portance in  the  present  case  which  did  not  arise 
in  Barter  v.  Kcrnochan.  In  that  case  it  appeared 
that  the  election  held  under  the  Act  of  Febru- 
ary 25,  1867,  on  November  10,  1868,  at  which 
the  township  voted  a  donation  to  be  raised  by 
special  tax,  payable  in  three  equal  annual  in- 
stallments, was  supplemented  by  an  election 
held,  under  the  authority  of  the  amendatory 
Act,  on  the  20th  day  of  May,  1870,  at  which 
Harter  Township  directed  bonds  to  be  issued  in 
payment  of  its  donation  previously  voted.  In 
the  present  case, while  the  election  at  which  the 
Township  of  Louisville  voted  a  similar  dona- 
tion, to  be  raised  by  like  special  tax,  was  also 
held  on  the  10th  of  November,  1868,  the  one  at 
which  that  Township  voted  to  issue  bonds  in 
payment  of  such  donation  was  not  held  until 
the  2d  of  July,  1870.  On  the  day  last  named 
the  people  of  Illinois  voted  in  favor  of  the  adop- 
tion of  a  new  Constitution,  the  2d  section  of  the 
14th  article  of  which  was  separately  submitted,  14711 
and  is  in  these  words:  "  No  county,  city,  town,  1  * 
township  or  other  municipality  shall  ever  be- 
come a  subscriber  to  the  capital  stock  of  any 
railroad  or  private  corporation,  or  make  dona- 
tions to  or  loan  its  credit  in  aid  of  any  such  cor- 
poration: Provided,  however,  that  the  adoption 
of  this  article  shall  not  be  construed  as  affecting 
the  right  of  any  such  municipality  to  make  such 
subscriptions  where  the  some  have  been  author- 
ized, under  existing  laws,  by  a  vote  of  the  peo- 
ple of  such  municipalities  prior  to  such  adop- 
tion." In  Concord  v.  Bank.tt  U.8.,625  [XXIIL, 
628],  we  held  that  donations  by  counties  or  oth- 
er municipalities  in  Illinois  to  railroad  compa- 
nies were  prohibited  by  the  State  Constitution, 
and  could  not  lawfully  be  made  after  July  2, 
1870,  though  authorized  by  a  prior  statute  and 
a  popular  vote  before  the  adoption  of  the  Con- 
stitution. This  ruling  was  made  in  ignorance 
of  the  fact,  to  which  our  attention  was  not  at 
the  time  called,  that  the  Supreme  Court  of  Illi- 
nois had,  in  an  unreported  case,  decided  that 
the  intention  of  the  framers  of  tha  Constitution 
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was  not  to  prohibit  donations  authorized  under 
pre-existing  laws  by  a  vote  of  the  people  prior 
to  the  adoption  of  that  instrument,  but  to  place 
subscriptions  and  donations  on  the  same  foot- 
ing. Consequently,  in  the  later  case  of  Fairfield 
v.Uaiatin  Cb.,100  U.S. ,50  [XXV., 545],  the  rul- 
ing was  modified,  and  the  construction  placed 
upon  the  organic  law  of  Illinois  by  its  highest 
court,  accepted  and  enforced.  It  may,  therefore, 
be  regarded  as  the  settled  law  of  Illinois  that  its 
Constitution  recognized  as  binding,  donations 
as  well  as  subscriptions,  by  a  township  in  aid 
of  a  railroad  corporation,  which  were  author- 
ized, under  existing  laws,  by  a  vote  of  the  peo- 
pleprior  to  the  adoption  of  that  instrument. 

We  have  seen  that  the  people  of  Louisville 
Township  did,  prior  to  the  adoption  of  the  Con- 
stitution of  1870,  vote  a  donation,  to  be  raised 
by  special  tax,  for  a  limited  period,  in  aid  of 
this  railroad  enterprise.  That  donation  was,  be- 
yond question,  unaffected  by  the  provisions  of 
the  Constitution  prohibiting  municipal  aid  to 
railroad  or  private  corporations.  When  that 
instrument  was  adopted  the  Township  had  am- 
ple authority,  conferred  by  vote  of  the  people, 
to  raise,  by  special  tax,  a  specific  amount  to  be 
donated  for  the  purpose  indicated. 
[472]  But  the  argument,  on  behalf  of  the  plaintiff 
in  error,  proceeds  upon  these  grounds,  that 
this  is  not  a  suit  to  enforce  the  levy  of  a  special 
tax  in  payment  of  the  donation  voted  November 
10,  1868,  but  a  suit  on  the  bonds  voted  on  the 
2d  day  of  July,  1870;  that,  by  the  settled  course 
of  decisions  in  the  Supreme  Court  of  Illinois 
(82  III.,  668;  92  lb.,  27),  the  township  officers 
could  not  legally  issue  bonds  in  payment  of  a 
donation,  previously  voted  to  be  raised  by  spe- 
cial tax,  without  the  consent  of  the  people  ex- 
pressed at  an  election  duly  called  and  held  for 
the  purpose  of  determining  that  question;  that 
no  election  could  confer  authority  to  issue  bonds 
unless  held  before  the  2d  section  of  article  14  of 
the  Constitution  of  1870  went  into  effect;  that 
that  section  and  article,  having  been  adopted  by 
popular  vote  on  the  2d  of  July,  1870,  was  in 
•operation  from  the  first  moment  of  that  day ; 
And  that,  consequently,  the  the  township  elec- 
tion held  on  the  same  day  was,  in  view  of  the 
constitutional  inhibition,  unavailing  to  confer 
authority  to  substitute  a  donation  of  interest 
bearing  bor  is  maturing  many  years  after  date, 
for  a  dona-ion  to  be  satisfied  by  a  special  annual 
tax  for  three  years.  In  other  words,  that  a  pop- 
ular vote  authorizing  an  issue  of  bonds,  in  order 
to  escape  the  constitutional  prohibition,  must 
have  been  had  prior  to  the  day  on  which  the 
Constitution  was  adopted. 

Passing  by,  as  unnecessary  to  the  determina- 
tion of  this  case,  the  propositions  of  law  em- 
bodied in  the  first  branch  of  this  argument,  we 
proceed  to  inquire  as  to  the  time  when  the  Con- 
stitution of  1870,  including  the  provisions  inhib- 
iting municipal  aid  to  railroad  corporations,  be- 
came the  fundamental  law  of  the  State,  and 
what  effect  it  had  on  the  township  election  held 
on  the  2d  of  July  of  that  year. 

At  what  precise  hour  on  that  day  the  Consti- 
tution was  adopted  by  popular  vote,  cannot  be 
stated.  But  we  know  that  it  could  not  have 
occurred  before  sunset,  since  the  schedule, pro- 
viding for  the  submission  of  the  Constitution  to 
the  popular  vote,  expressly  required  the  polls 
to  be  kept  open  for  the  reception  of  ballots  un- 
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til  that  hour.  Nor  are  we  able  to  ascertain, 
from  the  record,  the  exact  moment  when  the 
Township  of  Louisville  voted  in  favor  of  the 
issue  of  these  bonds.  But  it  does  appear  that 
the  town-meeting  to  determine  whether  bonds 
should  be  issued,  in  lieu  of  a  special  tax,  was 
called  for  nine  o'clock  in  the  forenoon ;  that 
such  meeting  was  held  pursuant  to  notice,  and 
that  only  fifty-four  votes  were  cast,  of  which  14731 
fifty-two  were  in  favor  of  issuing  bonds.  The 
presumption  may,  therefore,  be  fairly  indulged 
that  the  Township  had,  in  fact,  voted  for  issu- 
ing bonds  before  the  close  of  the  general  elec- 
tion, on  the  same  day,  at  which  the  people  of 
the  State  voted  on  the  adoption  of  the  particular 
sections  of  the  Constitution,  separately  submit- 
ted, which  prohibited  municipal  subscriptions 
and  donations  in  aid  of  railroad  corporations. 

The  schedule  provided  that  if  a  majority  of 
the  votes  polled  were  for  the  Constitution,  so 
much  of  it  as  was  not  separately  submitted 
should  be  the  supreme  law  of  the  State  on  and 
after  August  8, 1870.  The  Supreme  Court  of 
Illinois,  in  Sehallv.  Bowman,  62  111.,  821,  de- 
clared that  although  the  result  of  the  election 
could  not  have  been  officially  ascertained  and 
declared  before  the  expinu'on  of  some  weeks 
from  the  election,  the  provision  relating  to 
municipal  aid  to  railroad  corporations  "Was so 
framed  that  it  could,  appropriately  and  effectu- 
ally, become  a  part  of  the  original  law,  without 
the  disturbance  of  any  of  its  elements,  and  was 
a  declaration  of  the  people  on  the  2d  day  of 
July,  1870,  that/hwn  and  after  that  day,  no  mat- 
ter what  may  become  of  the  new  Constitution, 
no  county,  city,  town,  township,  or  other  mu- 
nicipality, shall  ever  become  subscriber  to  the 
capital  stock  of  any  railroad  or  private  corpora- 
tion, or  make  donations  to,  or  loan  its  credit  in 
aid  of  such  corporation."  Further,  in  the  same 
case,  it  was  said:  "We  are  unable  to  find  any- 
thing in  the  Constitution  itself,  or  in  the  sched- 
ule thereto,  militating  against  the  view  we  have 
taken,  that  this  separate  article  of  the  Consti- 
tution of  1870  went  into  full  effect  on  the  day 
of  its  adoption  by  a  vote  of  the  people;  that  is, 
on  the  2d  day  of  July,  1870.  There  is  no  pro- 
vision of  the  Constitution  requiring  a  different 
construction."  The  subscription,  the  validity 
of  which  was  there  involved,  we  remark,  in 
passing,  was  made  in  pursuance  of  a  municipal 
election  held  on  the  8d  day  of  August,  1870. 

The  next  case  was  Richards  v.  Donagho  66 
HI.,  78,  which  related  to  a  proposed  municipal 
subscription  in  pursuance  of  an  election  called 
July  12, 1870,  and  held  August  2,  1870.  The 
court  adhered  to  the  decision  in  SchaU  v.  Bow- 
man. The  remaining  case  to  which  our  atten- 
tion has  been  called  is  Wright  v.  Bishop,  88  El.,  [474] 
802.  There  the  vote  for  an  issue  of  bonds  was 
given  at  an  election  held  on  the  2d  day  of  Au- 
gust, 1870.  The  court,  referring  to  the  preced- 
ing cases,  said:  "This,  we  have  held,  was  too 
late.  The  clause  in  the  Constitution,  contain- 
ing the  prohibition  against  municipal  subscrip- 
tions or  donations  in  aid  of  railroad  companies 
and  other  private  corporations,  took  effect  on 
the  2d  day  of  July,  1870;  and  all  such  subscrip- 
tions or  donations,  not  authorized  by  a  vote  of 
the  municipality,  prior  to  that  time,  are  void." 

It  is  thus  seen  that  the  cases  related  to  an 
election  held  in  the  month  of  August,  1870. 
Neither  of  them  involved  the  validity  of  a  sub- 
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scription  or  a  donation  made  in  pursuance  of 
an  election  held  on  the  2d  of  July,  1870;  and, 
consequently,  that  learned  tribunal  has  not  in- 
dicated its  opinion  as  to  whether  the  constitu- 
tional inhibition  forbade  a  municipal  subscrip- 
tion or  donation,  in  pursuance  of  an  election 
held  on  the  very  day  of  the  adoption  of  the  Con- 
stitution. It  is  true  that  the  court  in  Wright  v. 
Bishop,  after  saying  that  the  provisions  in  ques- 
tion "  took  effect  on  the  2d  of  July,  1870,"  re- 
marked that  "  All  such  subscriptions  or  dona- 
tions, not  authorized  by  a  vote  of  the  municipal- 
ity, prior  to  that  time,  are  void."  But  that 
language  must  be  interpreted  with  reference  to 
the  tacts  of  the  particular  case  presented  for 
judicial  determination.  It  is  not  clear  that  the 
phrase  "prior  to  the  time,"  was  intended  to 
refer  to  the  day  on  which  the  constitutional  pro- 
vision took  effect,  as  distinguished  from  the 
precise  moment  of  its  adoption  by  popular  vote. 
The  case  involved  no  such  question. 

We  are  justified  in  so  interpreting  the  decis- 
ion in  Wright  v.  Bishop  by  what  was  said  in 
Orosvenor  v.  Magill,  87  Bl.,  239,  the  doctrines 
of  which  have  not,  so  far  as  we  are  able  to  find, 
been  modified  by  any  subsequent  ruling  of  the 
state  court.  That  was  an  adjudication  upon  the 
general  question,  whether  the  law  regards  frac- 
tions of  a  day.  The  court,  speaking  by  Mr. 
Justice  Lawrence,  said:  "It  is  true  that,  for 
many  purposes,  the  law  knows  no  division  of  a 
day;  but  whenever  it  becomes  important  to  the 
ends  of  justice,  or  in  order  to  decide  upon  con- 
flicting interests,  the  law  will  look  into  frac- 
tions of  a  day,  as  readily  as  into  the  fractions 
of  any  other  unit  of  time.  2  Bl.  Com.,  140, 
1 475  J  notes.  The  rule  is  purely  one  of  convenience, 
which  must  give  way  whenever  the  rights  of 
parties  require  it.  There  is  no  indivisible  un- 
ity about  a  day  which  forbids  us,  in  legal  pro- 
ceedings, to  consider  its  component  hours,  any 
more  than  about  a  month,  which  restrains  us 
from  regarding  its  constituent  days.  The  law 
is  not  made  of  such  unreasonable  and  arbitrary 
rules." 

The  views  ezressed  in  the  last  case  are  con- 
sistent with  sound  reason  and  public  policy. 
They  accord  with  our  own  judgment,  and  are 
in  line  with  the  settled  course  of  decisions  in 
other  courts. 

In  Arnold  v.  U.  8.,  9  Cranch,  120,  it  was  de- 
clared to  be  the  general  rule  that  where  compu- 
tation is  to  be  made  from  an  act  done,  the  day 
on  which  the  act  is  to  be  done  shall  be  included. 
Hence,  an  Act  of  Congress,  imposing  addition- 
al duties  to  be  levied  and  collected  upon  all 
goods  imported  from  and  after  its  passage,  was 
;id judged  to  be  in  force  on  the  day  of  its  approv- 
al by  the  President.  And  it  has  been  said  in 
some  cases  that  a  statute  is  operative  from  tho 
first  moment  of  the  day  on  which  it  takes  ef- 
fect—this upon  the  principle  that  the  law  will 
not  take  cognizance  of  fractions  of  a  day.  But 
to  these  general  rules  there  are  established  ex- 
ceptions, as  an  examination,  of  the  adjudged 
cases  and  the  elementary  treatises  will  show. 

The  question  is  discussed  with  fullness  by  Mr. 
Justice  Story  in  Richardson's  Case,  2  Story,  571. 
By  an  Act  approved  March  8, 1848,  the  stat- 
ute establishing  a  uniform  system  of  bankrupt- 
cy throughout  the  United  States,  approved  Au- 
gust 10,  1841,  was  repeJed.  But  it  contained 
a  proviso  that  the  Ad  Should  not  affect  any 
See  14  Orro.  U.  8.,  Book  28. 


cause  or  proceeding  in  bankruptcy  commenced 
before  its  passage,  or  any  pains,  penalties  or  for- 
feitures incurred  under  said  Act;  but  that "  ev 
ery  such  proceeding  might  be  continued  to  its 
final  consummation,"  in  like  manner  as  if  that 
Act  had  not  passed.  A  petition  in  bankruptcy 
was  filed  by  Richardson  on  the  8d  of  March, 
1848,  and  the  question  arose  whether  it  was  cut 
off  by  the  repealing  Act  approved  on  the  same 
day. 

It  appeared  that  the  petition  was  filed  about 
noon,  while  the  repealing  Act  was  not,  in  fact, 
approved  by  the  President  until  late  in  the  even- 
ing of  the  same  day,  several  hours  after  the  fil- 
ing  of  the  petition.  It  was  ruled,  upon  the  case  [*••] 
presented,  that  the  Act  of  Congress  should  be 
held  to  have  taken  effect  only  from  the  Act  of 
approval  by  the  President,  and  not  by  relation 
from  the  commencement  of  the  day  on  which 
such  approval  was  given.  After  a  review  of 
the  English  decisions,  the  court  said:  "  So  that 
we  see  that  there  is  no  ground  of  authority  and, 
certainly  there  is  no  reason  to  assert  that  any 
such  general  rule  prevails,  as  that  the  law  does 
not  allow  of  fractions  of  a  day.  On  the  contra- 
ry, common  sense  and  common  justice  equally 
sustain  the  propriety  of  allowing  fractions  of  a 
day,  whenever  it  will  promote  the  purposes  of 
substantial  justice." 

In  Lapevre  v.  U.  8.,  17  Wall.,  198  [84  U.  8.. 
XXI.,  607],  it  was  said  that  an  Act  of  Con- 
gress, unless  it  is  otherwise  declared  by  law, 
becomes  operative  from  the  first  moment  of  the 
day  of  its  passage;  and  further,  that  "fractions 
of  the  day  are  not  recognized,"  and  "an  inqui- 
ry involving  that  subject  is  inadmissible."  In 
reference  to  that  case  we  remark  that  the  ques- 
tion presented  for  determination  was  not  as  to 
fractions  of  a  day,  but  whether  a  proclamation 
of  the  President,  bearing  date  June  24,  1865, 
took  effect  on  that  day  or  on  the  27th  June, 
1865,  when  it  was  first  promulgated  by  publi- 
cation in  the  newspapers.  That  case  did  not 
require  a  determination  of  the  question  of  law 
now  before  us.  The  language  quoted  from  the 
opinion  must,  therefore,  be  taken  as  a  declara- 
tion of  the  general  rule  which  obtains  when  the 
evidence  does  not  show  the  necessity  of  regard- 
ing fractions  of  a  day. 

In  U.  8.  v.  Norton,  97  U.  8.,  170  [XXIV., 
909],  the  court,  while  declaring,  upon  the  au- 
thority of  Lapeyre  v.  U.  8.,  that  the  President's 
Proclamation  of  June  18,  1863,  removing  all 
restrictions  upon  internal,  domestic  and  coast- 
wise intercourse  and  trade,  took  effect  as  of  the 
beginning  of  June  13, 1865,  and  covered  all  the 
transactions  of  that  day  to  which  it  was  applica- 
ble, said:  "  We  do  not  think  this  is  a  case  in 
which  fractions  of  a  day  should  be  taken  into 
account."  This  language  of  the  Chief  Justice 
clearly  implies  that  there  were  cases  in  which 
the  court  would  regard  fractions  of  a  day.  Be- 
sides, there  was  no  question  in  that  case,  nor 
any  proof  made,  as  to  the  particular  hour  of 
the  day  when  the  Proclamation  of  the  President 
was  issued.  _ 

At  the  same  Term  of  the  court  the  case  of  I477  J 
Burgess  v.  Salmon,  97  U.  b.,  881  [XXIV.,  1104], 
was  decided.  An  Act  of  Congress  increased 
the  tax  on  tobacco  from  twenty  to  twenty-four 
cents  per  pound,  but  contained  a  proviso  that 
the  increased  tax  should  not  apply  to  tobacco 
"on  which  the  tax  under  existing  laws  shall 
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have  been  paid  when  this  (that)  Act  takes  ef- 
fect." It  was  approved  on  the  afternoon  of 
March  8, 1875,  while  the  tobacco  of  Salmon  was 
stamped,  sold  and  removed  for  consumption  or 
use  from  the  place  of  manufacture,  in  the  fore- 
noon of  the  same  day.  It  was  ruled  that  the  court 
could  inquire  as  to  the  time  of  the  day  when 
the  President  approved  the  Act,  and  that  "The 
time  of  such  approval  points  out  the  earliest 
possible  moment  at  which  it  could  become  a 
law,  or,  in  the  words  of  the  Act  of  March  3d, 
1875  [18  Stat,  at  L.,  839],  at  which  it  could  take 
effect."  It  was,  consequently,  adjudged  that 
the  tobacco  was  not  subject  to  the  increased  tax 
imposed  by  a  statute  which  was  not,  in  fact, 
approved  and  did  not  take  effect  until  after  the 
removal,  on  the  same  day,  of  the  tobacco.  In 
that  case  the  parties  agreed  as  to  the  respective 
hours  of  the  day  when  the  tobacco  was,  in  fact, 
stamped  and  removed,  and  when  the  Act  was 
approved  by  the  President.  But  such  an  agree- 
ment could  not  have  authorized  an  inquiry  into 
fractions  of  a  day  unless  such  inquiry  were  per- 
missible by  the  established  rules  of  law. 

The  cases  in  the  state  courts,  bearing  upon 
this  question,  and  taking  substantially  the  same 
view,  are  numerous.  We  refer  to  only  two  of 
them.  In  Kennedy  v.  Palmer,  6  Gray,  816,  the 
question  was  as  to  the  jurisdiction  of  a  justice 
of  the  peace  of  a  particular  county  to  hear  and 
determine  an  action,  commenced  May  7,  1865, 
on  which  day  the  Governor  of  the  State  ap- 
proved an  Act,  by  which  the  exclusive  jurisdic- 
tion of  all  such  actions,  "not  already  pending," 
was  vested  in  a  police  court  thereby  established, 
the  Act  providing  that  it  should  take  effect 
from  and  after  its  passage.  The  evidence  did 
not  show  either  the  hour  of  the  day  when  the 
action  was  commenced,  nor  the  hour  when  the 
Governor  approved  the  Act.  The  court  ad- 
judged that  the  justice  had  jurisdiction  until  the 
precise  point  of  time  when  the  Act  was  ap- 

{>roved,  and  thus  became  a  law;  and  that  since 
t  did  not  appear  that  the  suit  was  instituted 
1  J  after  the  approval  of  the  Act,  it  must  be  treated 
as  one  pending  at  the  passage  of  the  Act  and, 
therefore,  as  unaffected  by  its  provisions. 

The  other  case  is  People  v.  (lark,  1  Cat. ,  406, 
The  facts  of  that  case  were  these:  Clark  was 
elected  county  judge  at  un  election  regularly 
appointed  ana  held.  On  that  day  the  Legisla- 
ture passed  an  Act  repealing  the  one  by  virtue 
of  which  the  election  was  held,  and  conferring 
upon  the  Governor  the  power  of  appointment. 
The  repealing  Act  was  approved  the  same  day, 
but  at  what  hour  of  the  day  did  not  appear. 
Some  days  thereafter  the  relator  was,  by  the 
Governor,  appointed  county  iudge.  The  court 
sustained  the  validity  of  the  election,  remarking 
that  "  The  time  of  the  approval  of  the  Execu- 
tive is  a  fact  which  can  be  ascertained  and 
proven  and,  in  all  cases,  where  the  rights  of  par- 
ties are  in  any  manner  to  be  affected  by  the  time 
of  the  approval, an  investigation  of  the  question, 
when  the  event  (the  passage  of  the  Act)  occur- 
red, should  be  had." 

There  are  decisions  in  the  English  courts  to 
the  same  effect.  In  Roe  v.  Hereey,  3  Wils.,  274, 
the  court  characterized,  as  a  mere  fiction  of  law, 
the  general  proposition  that  there  were  no  frac- 
tions of  a  day;  that  "by  fiction  of  law,  the 
whole  time  of  the  assizes,  and  the  whole  session 
of  Parliament  may  be  and  sometimes  arc  con- 
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sidered  as  one  day;  yet  the  matter  of  fact  shall 
overturn  the  fiction  in  order  to  do  justice  be- 
tween the  parties."  Fictio  cedit  veritaU.  FicOo 
juris  non  est  ubi  Veritas.  In  Combe  v.  Pitt,  3 
Burr,  1423,  1434,  Lord  Mansfield  expressed  sim- 
ilar views.  He  said:  "  but  though  the  law  does 
not,  in  general,  allow  of  the  fraction  of  a  day, 
yet  it  admits  it  in  cases  where  it  is  necessary  to 
distinguish.  And  I  do  not  see  why  the  very 
hour  of  the  day  may  not  be  so,  too,  when  it  is 
necessary  and  can  be  done;  for,  it  is  not  like  a 
mathematical  point,  which  cannot  be  divided." 

In  view  of  the  authorities,  it  cannot  be  doubted 
that  the  courts  may,  when  substantial  justice  re- 
quires it,  ascertain  the  precise  hour  when  a  stat- 
ute took  effect  by  the  approval  of  the  Executive. 
But  it  may  be  argued  that  the  rule  does  not  ar 
ply  where  the  inquiry  is  as  to  the  time  whei 
constitutional  provisions  became  operative  b? 
popular  vote;  that  a  popular  vote,  given  at  aL 
election  covering  many  hours  of  the  same  day, 
should  be  deemed  one  indivisible  act,  effectual, 
by  relation,  from  the  moment  the  electors  en- 
tered upon  the  performance  of  that  act,  to  wit:  r  ATft, 
from  the  opening  of  the  polls.  But  we  are  of  l*T8J 
opinion  that  no  such  distinction  can  be  main- 
tained. In  determining  when  a  statute  took  ef- 
fect, no  account  is  taken  of  the  time  it  received 
the  sanction  of  the  two  branches  of  the  legisla- 
tive department,  which  sanction  is  as  essential 
to  the  validity  of  the  statute  as  the  approval  of 
the  Executive.  We  look  to  the  final  act  of  ap- 
proval by  the  Executive  to  find  when  the  stat- 
ute took  effect  and,  when  necessary,  inquire  as 
to  the  hour  of  the  day  when  that  approval  was. 
in  fact,  given.  So,  in  ascertaining  when  a  con- 
stitutional provision  was  adopted,  we  perceive 
no  sound  reason  why  the  courts  may  not,  in 
proper  cases,  inquire  as  to  the  hour  when  such 
approval  became  effectual,  to  wit:  as  to  the  time 
when,  by  the  closing  of  the  polls,  the  people 
had  adopted  such  provision.  In  this  case  all 
difficulty  is  removed  by  the  fact,  made  certain 
by  the  schedule  to  the  Constitution  requiring 
the  polls  to  be  kept  open  until  a  certain  hour  of 
the  day  of  election.  That  fact  should  not  be 
disregarded  or  ignored  in  ascertaining  when  the 
constitutional  provision  was  adopted,  especially 
since  it  expressly  saved  the  obligations  and 
rights  of  municipalities  which  had,  before  its- 
adoption,  under  the  authority  of  pre-existing 
laws,  voted  subscriptions  or  donations. 

We  are  of  opinion  that,  within  the  fair  mean- 
ing of  the  State  Constitution,  the  township  elec- 
tion of  the  2d  of  July,  1870,  was  held  prior  to  the 
adoption  of  the  section  forbidding  municipal 
subscriptions  or  donations  in  aid  of  railroad  cor- 
porations, and  under  the  authority  of  valid  en- 
actments in  force  when  such  election  was  held. 
The  bonds,  the  coupons  of  which  are  in  suit, 
were,  consequently,  unaffected  by  the  prohibi- 
tions of  the  State  Constitution.  All  other  ma- 
terial objections  to  their  validity  have  been  con- 
sidered and  overruled  in  Harier  v.  Kemochan. 

Judgment  affirmed. 

True  copy.  Tost : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 


Dissenting,  Mr.  Justice  Bradley  and  Mr. 
Miller. 


Justice 
Cltod-106  TJ.  3.,  I 
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I786J        JAMES  M.  WOOD,  Bg.  in  Brr., 

Joseph  w.  Weimar. 

(See  S.  C,  14  Otto,  786-797.) 

Replevin  by  mortgage*  review  of  judgment  for 
costs— form  of  mortgage— lien  of  chattel  mort- 
gage—objection  not  considered— extent  of  mort- 
gagee'$  remedy— equitable  assignment. 

L  Replevin  will  lie.  In  favor  of  a  mortgagee 
against  a  sheriff,  for  personal  property  covered  by 
a  chattel  mortgage,  seised  under  an  attachment 
against  the  mortgagor  while  the  mortgagor  was  in 
possession. 

2.  No  writ  of  error  Ike  from  a  Judgment,  as  to 
costs  alone. 

8.  A  mortgage  is  not  invalid  because  it  does  not 
truthfully  describe  the  Indebtedness  secured,  where 
the  real  transaction  is  not  set  forth  in  detail,  but  the 
amount  is  correctly  stated  and  there  is  no  fraud. 

4.  It  is  no  objection  that  the  lien  of  the  mortgage 
was  lost  after  the  suit  begun,  because  of  a  failure 
to  comply  with  the  requirements  of  the  recording 
Acts,  where  the  property  was  replevied  before  the 
year  expired,  and  while  the  mortgage  was  In  full 
force  under  the  recording  Acts. 

ft.  An  objection  not  made  in  the  court  below, 
comes  too  late  here. 

A.  The  mortgagee  cannot  enforce  his  lien  on  the 
goods  mortgaged,  beyond  the  amount  which  is  act- 
ually due  him  on  the  mortgage  debt  when  the  Judg- 
ment is  rendered. 

7.  Where  the  payee  of  a  note  dies  intestate,  and 
no  administrator  ta  appointed,  his  heirs  may  assign 
the  equitable  title  thereto. 

[No.  88.] 

Argued  Nov.  9, 10, 1881.  Decided  Dec.  19, 1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michigan. 
The  case  is  stated  by  the  court. 
Messrs.  I*.  D.  Non-U  and  George  8.  Glapp, 
for  plaintiff  in  error. 

Messrs.  George  W.  Lawion,  Edwavrd  Bav- 
eon  and  N.  A.  Hamilton,  for  defendant  in  er- 
ror. 

|787]  Mr  Chief  Justice  Watte  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  in  replevin  begun  by  Wood, 
the  mortgagee  of  a  stock  of  goods  in  a  hard- 
ware store  at  St.  Joseph,  Michigan, against  Wei- 
mar, s  sheriff,  who  had  seized  the  mortgaged 
property  under  certain  writs  of  attachment,  is- 
sued by  the  Circuit  Court  of  Berrien  County, 
Michigan,  against  Charles  A.  Stewart,  the 
mortgagor.  The  case  was  tried  by  the  court 
under  a  stipulation  of  the  parties  waiving  a  jury, 
and  comes  here  on  the  facts  and  a  bill  of  ex- 
ceptions. The  facte  are  very  inartificially  pre- 
sented; a  part  appearing  in  the  findings  of  the 
jourt  incorporated  into  the  opinion  of  the 
Judge  and  mixed  up  with  his  reasoning  in  de- 
ciding the  case,  and  the  rest  in  two  stipulations 
filed  in  the  progress  of  the  trial,  one  of  which 
was  omitted  from  the  record  as  originally  sent 
here,  but  has  been  brought  up  since.  An  ob- 
jection is  made  to  our  considering  these  stipula- 
tions, but  we  think  the  case  stands  upon  agreed 
statements  as  to  part  of  the  facte  and  findings 
as  to  the  rest. 

The  facte  thus  appearing  material  to  the  ques- 
tions presented  by  the  assignments  of  error  may 
be  stated  as  follows: 

On  the  25th  of  May,  1875,  Charles  A.  Stewart 

Not*.  -  Chattel  mortgages,  necessity  of  JHng; 
whom  need  not  be  Mea,  See,  note  to  Herry- 
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mortgaged  his  stock  of  goods  to  Wood  to  se- 
cure the  payment  of  a  debt  of  $10,465.46  and 
interest,  on  or  before  November  25,  1875.  This 
was  done  in  good  faith  and  without  any  inten- 
tion to  hinder  or  defraud  creditors.  The  mort- 
gage was  filed  in  the  town  clerk's  office  the  day 
it  was  executed,  in  accordance  with  the  require-  1 788 1 
mente  of  the  Michigan  Statute.  The  mortgaged 
property  remained  in  Stewart's  possession  after 
the  mortgage,  and  he  continued  his  sales  from 
the  stock  in  the  usual  course  of  business.  There 
was  no  express  agreement  between  the  parties 
that  this  might  be  done,  neither  was  it  prohib- 
ited. The  mortgage  contained  the  usual  power 
of  sale  in  case  of  default,  and  authorized  the 
mortgagee  to  take  possession  at  any  time,  if  he 
deemed  himself  insecure. 

The  mortgage  purported  on  its  face  to  be  ex- 
ecuted to  secure  a  debt  owing  to  Wood.  The 
debt  was  represented  by  seven  notes,  none  of 
which  were  described.  Of  these  notes  five  only 
actually  belonged  to  Wood.  The  five  all  bore 
date  May  25,  1875,  the  same  as  the  mortgage, 
and  were  payable  to  Wood's  order.  One  for 
$1,268.48,  payable  one  month  after  date,  with 
interest  at  ten  per  cent,  and  another  for  $250, 
also  payable  one  month  after  date,  with  inter- 
est from  June  22  at  ten  per  cent,  were  taken  in 
good  faith  for  interest  supposed  to  be  past  due 
on  a  mortgage  of  lands  in  Berrien  County  for 
$5,000,  dated  December  22,  1868,  and  payable 
in  five  years,  executed  by  Charles  A.  Stewart 
to  one  Terwilliger.  This  mortgage,  together  with 
the  note  it  secured,  Wood  bought  in  good  faith, 
supposing  it  to  be  valid  and  subsisting,  on  the 
first  day  of  May,  1875,  after  its  maturity,  and 
paid  for  it  $5,000  and  accrued  interest.  Both  the 
note  and  mortgage  were  delivered  to  him  when 
his  purchase  was  made,  and  he  had  them  with 
him  at  the  time  the  chattel  mortgage  was  taken. 
Stewart  gave  the  notes  to  Wood  under  the  im- 
pression that  he  owed  the  interest  they  repre- 
sented, and  the  transaction  securing  their  pay- 
ment by  the  chattel  mortgage  was  in  entire  good 
faith. 

Pull  payment  of  interest  to  June  22,  1872, 
was  indorsed  on  the  Terwilliger  note  on  the  29th 
of  August  of  that  year.  On  the  next  day,  the 
80th  of  August,  Terwilliger  released  twenty 
acres  of  land  covered  bv  the  mortgage,  and  on 
the  19th  of  October  afterwards  there  was  re- 
corded in  the  records  of  Cook  County,  Illinois, 
what  purported  to  be  a  deed,  with  covenants  of 
warranty,  except  as  to  certain  incumbrances, 
dated  September  2},  1872,  and  executed  by  [789] 
Charles  A.  Stewart  to  Terwilliger,  conveying 
one  undivided  half  of  certain  lands  in  Chicago, 
"  In  consideration  of  the  sum  of  five  thousand 
dollars,  which  is  paid  by  way  of  the  release  of 
a  mortgage  for  that  sum,  recorded  in  liber  No. 
4  of  mortgages,  in  the  office  of  the  register  of 
deeds  of  Berrien  County,  *  *  *  the  receipt 
whereof  is  hereby  acknowledged."  There  was 
no  other  evidence  except  the  record  tending  to 
show  that  this  deed  was  ever  delivered  to  Ter- 
williger, or  that  he  knew  of  its  being  recorded. 
Wood  bad  no  knowledge  of  the  deed  when  he 
bought  the  mortgage.  The  note  was  never  sur- 
rendered to  Stewart,  and  the  mortgage  we* 
never  discharged  on  the  records  of  Berrien 
County.  When  Wood  took  the  chattel  mort 
gage  he  understood  that  Terwilliger  claimed  tc 
own  an  interest  in  the  Chicago  lands  in  corn- 
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mon  with  Stewart,  and  on  the  27th  of  May,  two 
days  after  the  chattel  mortgage  was  executed, 
Stewart  made  another  deed  to  Terwilliger  for 
an  undivided  half  of  the  Chicago  lands,  which 
he  delivered  to  Wood  as  agent  for  Terwilliger. 
In  connection  with  these  facts,  the  court  below 
said  in  its  findings:  "  But  although  there  is 
some  confusion  about  the  facts  as  to  whether 
the  mortgage  debt  of  $5,000  was  understood  by 
Stewart  and  Terwilliger  as  having  been  paid, 
on  the  whole  evidence  it  should  be  regarded  as 
paid  as  to  creditors." 

To  prove  the  deed  from  Stewart  to  Terwil- 
liger, bearing  date  September  21,  1872,  a  copy 
from  the  records  of  Cook  County,  certified  by 
the  recorder  under  his  seal  of  office,  was  offered 
in  evidence.  There  was  no  other  authentica- 
tion. This  deed  was  objected  to,  "  for  that  it 
was  incompetent,  immaterial  and  irrelevant." 
The  objection  was  overruled  and  the  deed  ad- 
mitted. Exception  was  taken,  which  was  in 
due  form  embodied  in  a  bill  of  exceptions  and 
made  part  of  the  record. 

As  to  two  other  of  the  notes  to  Wood,  one  for 
$800  and  the  other  for  $1,890,  the  first  payable 
one  month  from  date,  with  interest  at  ten  per 
cent,  and  the  other  one  month  from  date,  with 
interest  at  the  same  rate  after  June  18,  it  was 
found  that  after  the  commencement  of  this  suit, 
Wood  realized  from  other  securities  which  he 
held  for  the  payment  of  the  debt  of  which  these 
notes  represented  the  interest,  enough  to  satisfy 
both,  less  the  sum  of  $477. 

As  to  another  note  given  to  Wood  for  $669. 91 , 
payable  in  six  months  from  date,  no  special  facts 
are  found. 

The  sixth  note  was  for  $8,800,  payable  one 
r  Ton  l  daT  atteT  date>  January  1, 1878.  with  interest  at 
I ,WUJ  ten  per  cent,  to  the  order  of  Elizabeth  Stewart. 
The  payee  of  the  note  had  died  intestate  before 
the  execution  of  the  chattel  mortgage,  and  no 
administrator  had  been  appointed  on  her  estate. 
She  left  no  creditors,  so  far  as  the  proof  shows, 
but  several  heirs.  One  of  the  heirs  was  Cor- 
nelia Stewart,  and  all  the  others  united  in  an 
assignment  of  this  note  to  her.  Wood  was  in 
some  way  related  to  Elizabeth  and  Cornelia 
Stewart,  and  Cornelia  Stewart  had  indorsed  the 
note  to  him  to  collect  or  get  security.  When  he 
took  the  chattel  mortgage  he  had  the  note  and 
the  assignment  from  the  heirs  in  his  possession. 
There  was  due  on  the  note  at  the  time  $4,092.12, 
and  Charles  Stewart  wished  to  secure  it  by  the 
chattel  mortgage.  What  was  done  was  for  the 
benefit  of  Cornelia  Stewart. 

The  seventh  note  belonged  to  Harriet  A.  Stew- 
art, but  upon  this  no  questions  arise  here,  as  the 
judgment  below  was  in  favor  of  Wood  for  all 
he  claimed. 

When  the  attachments  under  which  Weimar 
claims  were  put  on  the  property,  Charles  A. 
Stewart  was  in  possession.  The  attachment  was 
not  made  subject  to  the  chattel  mortgage,  and 
in  the  pleadings  in  this  case  it  is  insisted  by  the 
sheriff  that  the  goods  were  not  the  property  of 
Wood,  and  that  the  chattel  mortgage  was  with- 
out consideration,  and  void  as  to  creditors.  The 
value  of  the  property  taken  by  the  replevin  was 
$8,870.46. 

The  attachments  were  served  on  the  15th  of 
July,  and  were  for  debts,  amounting  in  all  to 
$7,601.77.  On  the  11th  of  October,  1875,  Wood 
demanded  the  goods  of  the  sheriff,  who  then 
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had  them  in  possession,  but  the  delivery  was  re- 
fused. This  suit  was  begun  on  the  same  day, 
but  after  the  demand  and  refusal.  Weimar,  at 
the  trial,  waived  a  return  to  him  of  the  goods, 
and  prayed  a  judgment  for  their  value. 
Upon  this  state  of  facts  the  court  below  ruled : 

1.  That  replevin  would  not  lie  in  favor  of  a 
mortgagee  against  a  sheriff  for  personal  prop- 
erty covered  by  a  chattel  mortgage,  seized  under 
an  attachment  against  the  mortgagor,  while  the 
mortgagor  was  in  possession,  ana  that,  conse- 

auently,  Weimar  was  entitled  to  a  judgment, 
le  only  question  being  as  to  the  amount  of  his  [791] 
recovery; 

2.  That  Wood  could  claim  nothing  under  the 
chattel  mortgage  on  account  of  the  notes  given 
for  what  was  believed  to  be  past  due  interest  on 
the  Terwilliger  debt; 

8.  That  his  lien  on  account  of  the  two  notes 
of  $800  and  $1,890  could  only  be  enforced  for 
$4.77,  the  balance  that  remained  due  after  de- 
ducting what  had  been  realized  from  the  pro- 
ceeds of  other  securities  since  this  suit  was  be- 
gun; and 

4.  That  he  could  claim  nothing  on  account  of 
the  Elizabeth  Stewart  note,  as,  until  adminis- 
tration on  her  estate  and  distribution,  her  next 
of  kin  had  no  right  or  title  to  the  note,  legal  or 
equitable,  which  they  could  convey  for  collec- 
tion or  otherwise,  and  that,  consequently,  there 
was  no  one  capable  of  taking  or  holding  secu- 
rity for  it. 

The  result  was  that  the  lien  of  Wood,  under 
his  mortgage,  was  fixed  at  $8,295.86.  This 
amount  he  was  allowed  to  retain  out  of  the  value 
of  the  goods  in  his  hands,  and  aludgment  was 
given  against  him  in  favor  of  Weimar  for  the 
balance,  being  $5,575. 10  and  costs.  To  reverse 
this  judgment  against  him  the  case  has  been 
brought  here  byWood.  The  errors  assigned 
present  for  our  consideration  the  foregoing  rul- 
ings below  and  the  exception  to  the  admission 
in  evidence  of  the  deed  recorded  in  Cook  County. 

1.  As  to  the  right  to  bring  an  action  of  re- 
plevin. Practically,  this  involves  only  a  ques- 
tion of  costs,  for  in  the  progress  of  the  cause 
Wood  was  given  the  same  kind  of  relief  he 
would  have  been  entitled  to  if  the  court  had  held 
that  his  suit  was  properly  brought.  By  a  stat- 
ute of  Michigan  fC.  L.  of  1871,  sec.  6754), 
"  When  either  of  the  parties  to  an  action  of  re- 
plevin, at  the  time  of  the  commencement  of  the 
suit,  shall  have  only  a  lien  upon,  or  special  prop- 
erty or  part  ownership  in,  the  goods  and  chat- 
tels described  in  the  writ,  and  is  not  the  general 
owner  thereof,  that  fact  may  be  proved  on  the 
trial,  or  on  the  assessment  of  value,  or  on  the 
assessment  of  damages  in  all  cases  arising  under 
this  chapter;  and  the  finding  of  the  jury  or  court . 
as  the  case  may  be,  shall  be  according  to  such 
fact,  and  the  court  shall  thereupon  render  such 
judgment  as  shall  be  just  between  the  parties," 

Confessedly,  Wood  was  only  a  lienholder. 
The  goods  were  delivered  into  his  possession 
under  the  writ,  and  their  value  was  agreed  on.  [Twt  J 
Weimar  did  not  ask  their  return,  but  was  con- 
tent with  a  judgment  for  the  value  of  what  had 
been  wrongfully  taken  from  him.  His  interest 
in  the  property  was  only  that  wbicu  the  attach- 
ing creditors  could  subject  to  the  payment  of 
their  debts.  Another  provision  of  the  Michi- 
gan Statute  is  (C.  L.  of  1871,  sec.  6759),  that 
"  Whenever  the  defendant  shall  be  entitled  to  a 
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return  of  the  property  replevied,  instead  of  tak- 
ing judgment  for  such  return,  *  *  *  he  may 
take  judgment  for  the  value  of  the  property  re- 
plevied, m  which  case  such  value  shall  be  as- 
sessed on  the  trial,  or  upon  the  assessment  of 
damages,  as  the  case  may  be,  subject  to  the  pro- 
visions of  section  29  of  this  chapter."  Section 
29,  here  referred  to,  is  the  same  as  section  6754, 
supra.  As  the  court  below  found  as  a  fact  that 
Wood  had  a  valid  mortgage,  it  proceeded,  not- 
withstanding the  suit  was  improperly  brought, 
to  ascertain  the  amount  and  value  of  his  lien 
and  adjudge  accordingly.  This  is  all  that  could 
have  been  done  if  the  ruling  had  been  the  other 
way  upon  the  right  to  maintain  the  action. 

If  this  were  all  there  was  in  the  case  we 
should,  under  our  uniform  practice,  decline  to 
consider  it.  No  writ  of  error  lies  from  a  judg- 
ment as  to  costs  alone.  Canter  v.  Ins.  Co.,  8 
Pet.,  807;  Elastic  Fabrics  Co.  v.  Smith,  100  U. 
8.,  112  [XXV.,  5471.  But  there  are  other  ques- 
tions, and  this  may,  therefore,  properly  be  taken 
up.  Since  the  judgment  below,  the  Supreme 
Court  of  Michigan  nas  held,  in  King  v  HubbeU, 
4  N.  W.  Rep.,  440  [42  Mich.,  5971,  that  al- 
though goods  mortgaged  could  be  taken  under 
an  attachment,  if  in  the  possession  of  the  mort- 
gagor, the  officer  must  surrender  them  to  the 
mortgagee  on  demand,  after  his  inventory  and 
appraisement  have  been  completed,  unless  the 
attaching  creditors  dispute  the  validity  of  the 
mortgage.  This  clearly  implies  that  replevin 
will  He  if  a  delivery  to  the  mortgagee  is  refused 
when  properly  demanded.  We  hold,  tt  sreforc, 
on  the  authority  of  that  case,  that  there  was  er- 
ror in  deciding  that  the  action  was  improperly 
brought. 

Before  taking  up  Che  questions  arising  on  the 
1 793]  assessment  of  damages,  it  is  necessary  to  con- 
sider some  objections  which  have  Iven  urged 
to  the  mortgage.  It  has  been  found  as  a  fact 
that  the  mortgage  was  executed  in  good  faith 
to  secure  what  were  supposed  at  the  time  to  be 
valid  and  subsisting  obligations,  and  with  no 
intent  to  defraud  other  creditors.  We  are, 
therefore,  to  enter  on  our  inquiries  with  this  es- 
tablished. It  is  insisted,  however,  that  not- 
withstanding the  good  faith  of  the  parties,  the 
mortgage  is  invalid,  because  it  does  not  truth- 
fully describe  the  indebtedness  secured.  It  is 
conceded  that  the  real  transaction  was  not  set 
forth  in  detail.  The  amount  of  the  indebted- 
ness the  parties  intended  to  have  secured  is  cor- 
rectly stated,  though  the  several  items  which 
made  it  up  are  not  specified.  They  were,  how- 
ever, identified  at  the  trial,  and  the  honesty  of 
the  transaction  established.  In  8/iirras  v.  Caig, 
7  Cranch,  50,  where  a  mortgage  purported  to 
secure  a  debt  of  £30,000,  due  to  all  the  mort- 
gagees, but  was,  in  fact,  intended  to  secure  dif- 
ferent sums  due  at  the  time  to  particular  mort- 
gagees, and  advances  afterwards  to  be  made 
ana  liabilities  to  be  incurred  to  an  uncertain 
amount,  Chief  Justice  Marshall  said:  "It  is 
not  to  be  denied  that  a  deed,  which  misrepre- 
sents a  transaction  it  recites,  and  the  considera- 
tion on  which  it  is  executed,  is  liable  to  suspi- 
cion. It  must  sustain  a  rigorous  examination. 
It  is,  certainly,  always  advisable  fairly  and 
plainly  to  state  the  truth.  But  if,  upon  inves- 
tigation, the  real  transaction  shall  appear  fair, 
though  somewhat  variant  from  that  which  is 
described,  it  would  seem  to  be  unjust  and  un- 
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Srecedented  to  deprive  the  per.on  claiming  un- 
er  the  deed,  of  his  real  equitable  rights,  unless 
it  be  in  favor  of  a  person  who  has  been  in  fact 
injured  and  deceived  by  the  representation." 
Here  it  has  been  found  that  all  was  fair.  It  was 
material  for  creditors  to  know  the  amount  of 
the  indebtedness  secured,  and  the  property  cov- 
ered. These  are  truly  stated.  To  enforce  his  [7941 
mortgage,  the  mortgagee  must  prove  his  debt, 
and  he  can  only  recover  to  the  extent  of  what 
he  proves.  If  the  items  which  make  up  the  debt 
are  particularly  described  in  the  mortgage,  it 
may  save  trouble  in  establishing  the  facts;  but 
if  there  has  been  no  fraud,  and  subsequent  cred- 
itors have  not  been  injured  bv  the  omission  of 
specifications,  identity  may  be.  established  by 
parol.  In  making  the  proof,  the  debt  must 
come  fairly  within  the  general  description 
which  has  been  given;  but  if  it  does,  and  the 
identity  is  satisfactorily  made  out,  the  mortgage 
will  be  sustained  where  good  faith  exists. 

It  matters  not  in  this  case  that  the  notes  act- 
ually intended  to  be  secured  became  due  at  dif- 
ferent dates,  and  not  at  the  time  fixed  by  the 
mortgage.  Suits  might  be  brought  on  the  notes 
when  they  matured,  for  the  recovery  of  the 
debt,  but  the  mortgage  could  only  be  enforced 
according  to  its  terms.  Possession  might  be 
taken  under  the  mortgage  when  necessary  for 
the  preservation  of  the  security,  but  no  sale  of 
the  mortgaged  property  could  be  made  until 
after  the  condition  was  broken;  that  is  to  say, 
until  after  a  failure  to  pay  on  the  25th  of  No- 
vember. 

It  is,  also,  claimed  that  the  lien  of  the  mort- 
gage was  lost  after  the  suit  was  begun,  because 
of  a  failure  to  comply  with  the  requirements  of 
the  recording  Acts.  These  Acts  prescribe  that 
where  mortgages  of  chattels  are  not  accompa- 
nied by  immediate  delivery  and  followed  by  an 
actual  and  continued  change  of  possession,  they 
shall  be  void  as  against  creditors  and  subsequent 
purchasers  in  gopd  faith,  unless  copies  are  filed 
in  the  proper  office.  Another  provision  is,  that 
every  such  mortgage  shall  cease  to  be  valid,  as 
against  creditors  and  subsequent  purchasers  or 
mortgagees  in  good  faith,  after  the  expiration 
of  one  year  from  the  filing,  unless  within  thirty 
days  next  preceding  the  expiration  of  the  year, 
the  mortgagee,  his  agent  or  attorney,  shall  an- 
nex to  the  instrument  on  file  an  affidavit  setting 
forth  the  interest  which  the  mortgagee  has,  by 
virtue  of  his  mortgage,  in  the  property  mort- 
gaged. The  goods  in  this  case  were  replevied 
before  the  year  expired,  and  while  the  mortgage 
was  in  full  force  under  the  recording  Acts. 
The  possession  of  the  property  was  then  taken 
by  Wood.  After  that  the  recording  Acts  did 
not  apply,  unless  the  property  was  again  put 
into  the  possession  of  the  mortgagor.  Nothing 
of  this  kind  appears  in  the  findings,  and  the 
presumptions  arc  all  the  other  way.  We  con- 
clude, therefore,  that  at  the  time  of  the  replevin 
the  lien  of  the  mortgage  was  valid  and  subsist- 
ing to  the  extent  of  the  debt  secured  by  it  as  es- 
tablished by  the  findings. 

This  brings  us  to  the  questions  arising  on  the 
assessment  of  damages. 

1.  As  to  the  notes  given  for  the  interest  on  the  [7951 
Terwilliger  mortgage. 

The  court  found  as  a  fact  that  the  Terwilliger 
note  was  "  paid  as  to  creditors."  By  this  we 
understand  that,  as  between  Stewart  and  Ter- 
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williger,  the  debt  had  been  satisfied,  and  that 
there  was,  consequently,  no  consideration  for 
the  interest  notes  given  Wood.  Such  being  the 
case,  he  could  not  enforce  those  notes  against 
creditors.  Although  Stewart  might,  if  he  saw 
fit,  recognize  the  debt  in  the  hands  of  Wood, 
and  pay  it  if  the  rights  of  creditors  did  not  in- 
tervene, as  against  creditors  an  agreement  to 
1  >ay  would  not  be  binding.  The  court  has  found 
the  transaction  fair  and  bona  fide  as  between 
Wood  and  Stewart.  This  saves  the  mortgage 
as  to  the  remainder  of  the  indebtedness  secured, 
but  does  not  make  the  notes  themselves  of  any 
avail  against  the  attaching  creditors.  We  can- 
not consider  the  evidence  on  which  this  finding 
was  made.  That  was  the  province  of  the  court 
below. 

In  this  connection  it  is  proper  to  consider  the 
exception  which  was  taken  to  the  introduction 
in  evidence  of  the  deed  from  8tewart  to  Ter- 
williger.  The  language  of  the  exception,  as  re- 
corded in  the  bill  of  exceptions,  is  as  follows: 
"To  the  reading  in  evidence  of  which  deed, 
plaintiff,  by  his  counsel,  objected,  for  that  it 
was  incompetent,  immaterial  and  irrelevant." 
It  is  now  insisted  that  "  The  attestation  of  the 
recorder  of  deeds  of  the  correctness  of  the  trans- 
cript was  not  certified  to  be  in  due  form,  and  by 
the  proper  officer,  as  required  by  the  Act  of  Con- 
gress of  March  27, 1804  [2  Stat,  at  L.,298],  pre- 
scribing the  mode  in  which  the  public  records 
in  each  8tate  shall  be  authenticated,  so  as  to 
take  effect  in  every  other  State."  This  was  not 
the  objection  made  below,  and  it  comes  too  late 
here.  There  the  attention  of  the  court  was  called 
only  to  the  competency,  materiality  and  rele- 
vancy of  the  deed ;  here  to  the  form  of  the  authen- 
tication of  the  copy.  The  rule  is  universal  that 
nothing  which  occurred  in  the  progress  ot  the 
trial  can  be  assigned  for  error  here,  unless  it  was 
brought  to  the  attention  of  the  court  below,  and 
passed  upon  directly  or  indirectly.  It  is  clear 
t  hat  the  ruling  complained  of  in  this  case  was 
in  respect  to  the  effect  to  be  given  the  deed  when 
proved,  and  not  to  the  form  of  making  the 
proof.  We  see  no  error  in  the  judgment  below 
us  to  this  item  in  the  claim  for  allowance  under 
the  mortgage. 

2.  As  to  the  notes  of  $800  and  $1,890.  It  is 
insisted  by  Wood  that  collections  made  by  him 
on  the  mortgage  debt  since  the  commencement 
[706]  of  the  suit  cannot  be  taken  into  account  in  stat- 
ing the  amount  of  his  lien  ;  and  if  they  could, 
that  what  was  realized  by  him  from  his  other 
securities  should  be  applied  on  the  principal  of 
the  debt  rather  than  on  these  notes,  which  rep- 
resent only  th9/interest.  Wood  ought  not  to  be 
permitted  to  enforce  his  lien  on  the  goods  he 
holds,  or  their  value,  beyond  the  amount  which 
is  actually  due  him  on  the  mortgage  debt  when 
the  judgment  is  rendered.  The  judgment  must 
be  such  as  shall  "  be  just  between  the  parties." 
If,  when  the  suit  was  begun,  his  lien  was  equal 
to  the  full  value  of  the  property,  and  it  was  re- 
duced by  payment  afterwards,  he  must  account 
in  the  judgment  for  what  is  left  after  his  debt 
is  eventually  satisfied,  but  will  be  protected  in 
respect  to  costs. 

Prom  the  finding  it  may  fairly  be  inferred 
that  the  entire  debt,  principal  and  interest,  was 
paid  from  the  proceeds  of  the  other  securities, 
except  the  sum  of  $477.  Certainly  there  is  noth- 
ing inconsistent  with  such  a  presumption.  Be- 
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fore  a  judgment  can  be  reversed  because  it  is 
not  supported  by  the  findings,  the  error  must 
be  apparent.  All  intendments  are  in  favor  of 
what  has  been  done.  This  assignment  of  error 
has  not  been  sustained. 

8.  As  to  the  Elizabeth  Stewart  note.  The 
court  has  distinctly  fount,  that  this  was  a  valid 
debt  which  Charles  A.  8tewart  wished  to  have 
secured  by  the  chattel  moi  cgage.  There  was 
no  fraud  intended,  but,  on  the  contrary,  every- 
thing was  done  in  good  faith.  Inasmuch,  how- 
ever, as  Mrs.  Stewart  was  dead  and  no  admin- 
istration had  been  granted  on  her  estate,  it  was 
decided  that  Wood  had  no  lien  on  the  property 
for  the  security  of  this  note.  In  this,  we  think, 
there  was  error.  There  can  be  no  doubt,  from 
the  facts  as  found,  that  in  equity  the  debt  was 
owing  to  Cornelia  Stewart.  There  were  no 
creditors,  and  all  who  would  have  been  distrib- 
utees under  an  administration  of  the  estate  of 
Elizabeth  Stewart  had  assigned  to  her  their  in- 
terest in  the  note.  This  assignment,  with  the 
necessary  authority  from  Cornelia  Stewart, 
Wood  had  in  his  possession.  There  can  be  no 
doubt  that  if  Charles  Stewart  had  taken  up  the 
old  note,  and  given  another  to  Wood  or  Cornelia 
Stewart  in  its  place,  the  new  note  would  have 
been  good  as  against  every  one  but  a  creditor  of 
Mrs.  Stewart.  So,  too,  if  he  had  actually  paid 
the  debt  instead  of  securing  it,  his  creditors 
could  not  complain.  Such  being  the  case,  wc 
do  not  see  why  the  security  he  gave  may  not  be 
enforced.  He  owed  the  debt  and  had  the  right 
to  provide  for  it  without  waiting  for  adminis- 
tration on  the  estate  of  Mrs.  Stewart,  if  it  could 
be  done  with  safety.  Of  that  he  was  to  judge, 
if  he  acted  in  good  faith,  and  not  his  creditors. 
All  they  can  ask  is  that  his  property  shall  not 
be  charged  with  its  payment  more  than  once. 
While,  therefore,  Wood,  as  the  indorsee  of 
Cornelia  Stewart,  may  not  have  had  the  legal 
title  to  the  note,  he  certainly  held  the  equitable 
title  which  Charles  A.  Stewart  was  at  liberty  to 
recognize  if  he  would.  Having  recognized  it 
in  good  faith  and  acted  accordingly,  his  cred- 
itors cannot  interfere.  He  was  at  liberty  to 
select  such  trustee  as  he  chose  to  hold  the  se- 
curity he  desired  to  give.  If  there  was  fraud 
or  bad  faith,  the  case  would  be  different  The 
court  has  found  against  any  such  claim  and  in 
our  judgment  a  valid  lien  was  created  on  the 
property  in  favor  of  Wood  for  the  benefit  of 
Cornelia  Stewart,  whose  interest  she  rightfully 
represented,  and  whose  trustee  he  was. 

The  judgment  u  reverted  and  the  cause  re- 
manded, wiVi  instruction*  to  enter  a  judgment  in 
favor  of  Wood  for  the  costs  of  the  suit,  and  against 
him  for  only  $1,^82.98,  Vie  difference  between  the 
value  oftJie  mortgaged  property  and  Vie  amount 
due  on  the  mortgage  debt,  including  the  amount 
adjudged  in  his  favor  below  and  Vie  Elisabeth 
Stewart  note;  the  judgment  so  to  be  rendered  to 
bear  interest  front  and  after  the  12th  day  of  June, 
1878. 

True  copy.  Test: 

James  H.  McKeuney,  Clerk,  Sup.  Court,  U.  8. 
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[347]  NATHAN  C.  DRAPER,  Appt., 


HENRY  S.  DAVIS  et  al. 
(See  8.  C.  14  Otto.  347-349.) 
Sale  of  trust  property— power  of  court. 

L  Although  a  deed  of  trust  to  secure  a  debt  au- 
thorizes the  trustee  to  sell  on  default  of  payment. 
yet,where  a  trustee  attempts  to  fell  pro]>erty  subject 
to  conflicting  liens,  some  of  which,  it  is  at  least 
questionable  whether  his  deed  covers,  it  is  tho  right 
of  the  other  parties  interested  to  bring  the  matter 
before  a  court  of  equity  for  the  purpose  of  deciding 
the  mutual  rights  of  the  parties,  and  administering 
the  fund  accordingly. 

2.  Such  court  has  full  power  to  take  tho  trustee 
under  its  control,  and  to  direct  him  to  dispose  of  the 
trust  fund  und  to  adjust  all  the  equities  of  the  par- 
ties. 

[No.  fio.] 

Argued  Not.  1,  1881.    Decided  Jan.  9,  1882. 

\  PPEAL  from  the  Supreme  Court  of  theDis- 
trict  of  Columbia. 
The  case  is  stated  bv  the  court. 
Mr.  William  A.  Sleloy,  for  appellant. 
Messrs.  John  Selden,  Leiprh  Robinson 
nnd  Elliot  &  Robinson,  for  appellees. 

Mr,  Justice  Bradley  delivered  the  opinion 
of  the  court : 

The  circumstances  out  of  which  this  case 
crew  were  as  follows:  In  1867,  DraiXT, Thomas 
and  Bodinc,  partners  in  business,  having  pur- 
chased a  plamng-mill  with  its  fixtures,  machin- 
ery and  chattels,  from  one  Henry  8.  Davis,  e.\- 
[348]  ccutctl  to  Kendall  and  Winder  a  deed  of  trust 
to  secure  the  payment  of  notes  to  the  amount 
of  $20,000,  given  to  Davis  for  the  purchase 
money.  The  deed  embraced  the  lot,  the  mill, 
machinery,  and  all  other  goods  and  chattels  on 
the  premises,  and  also  all  other  machinery  and 
other  article::  then  in  and  on  said  premises,  or 
which  might  thcreaf  cr  be  placed  in  and  upon 
ihem.  This  debt  whs  reduced  by  payments  to 
nn  amount  somewhat  less  than  10,000. 

In  July,  1872,  Bodinc  sold  his  interest  to 
Draper  and  Thomas,  and  to  pay  him  they  bor- 
rowed $10,000  of  one  Mrs.  Forest,  and  executed 
r.H  security  therefor,  a  trust-deed  to  Anthony 
Hyde,  upon  the  same  lot,  mill,  machinery,  fixt- 
ures and  furniture  then  on  the  premises,  and 
:>lso  upon  several  other  lots  not  embraced  in 
Davis'  trust-deed. 

In  February,  1875,  the  mill  burned  down,  and 
Draper  and  Thomas  rebuilt  it  at  an  expense  of 
nhout  £3,000,  Davis  furnishing  the  money. 

Draper  and  Thomas  failing  to  pay  their  in- 
terest, in  March,  1877,  Hyde,  as  trustee  for  Mrs. 
1  'orest.udvertised  for  sale  the  property  embraced 
in  her  deed  of  trust,  including  the  fixtures,  ma- 
chinery and  personal  property  in  the  plnning- 
iv.ill.  The  original  bill  in  this  case  was  filed  by 
itaapcr  to  rest m in  the  sale.  The  principal 
grounds  on  which  the  bill  war.  founded  were, 
that  Hyde  threatened  to  sell  more  property  than 
was  embraced  in  his  trust-deed;  that  the  sale  at 
tliat  time  would  be  attended  with  a  great  sac- 
rifice; lliat  Davis'  trust-deed  was  prior  to  that 
<.t'  Mrs.  Forest's;  that  her  deed  did  not  cover  the 
machinery  and  chattels  procured  since  the  fire, 
or  since  its  execution;  that  Thomas  in  1870  bad 
executed  a  trust-deed  on  his  share  to  the  com- 
plainant Draper  to  secure  *2.000;  that  Mrs.  For- 
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est'8  trust-deed  covered  other  property;  and  that 
to  secure  a  just  and  equitable  distribution  of 
the  proceeds  there  should  be  a  sale  under  a  de- 
cree of  the  court.  The  bill  prayed  an  injunc- 
tion to  prevent  Hyde  from  making  a  sale  as  pro- 
posed by  him,  especially  as  to  the  machinery  and 
personal  property,  and  made  Thomas  and  his 
wife,  Davis  and  his  surviving  trustee,  Winder, 
and  one  Champlin,  parties  defendant.  A  tem- 
porary injunction  was  granted.  Answers  were 
filed  "and  proofs  were  taken.  In  June,  1877, 
whilst  the  suit  was  pending,  Davis  directed  his 
trustee,  Winder,  to  advertise  for  sale  the  prop- 
erty embraced  in  his  deed  of  trust.  Draper  then 
filed  a  supplemental  bill  to  enjoin  this  sale.  The 
court  finally  made  a  decree,  directing  Winder 
to  sell  all  the  property  embraced  n  the  trust- 
deed,  executed  to  him  nnd  Fcndnll,  including 
the  planing-mi'.l,  fixtures,  machinery  and  per- 
sonal property,  and  to  bring  the  proceeds  into 
court  to  abide  its  further  crdcr,  retaining  the 
cause  in  the  meantime  fcr  the  purpose  of  ascer- 
taining the  condition  of  r.ll  the  parties  after  the 
sale  shall  have  taken  place.  Hyde  was  enjoined 
from  making  a  sale  until  further  order. 

Draper  appealed  from  this  decree.  Whv  he 
lias  appealed  it  is  some  what  difficult  to  sec.  ^The 
decree  is  substantially  in  accordance  with  what 
he  sought  by  his  bill — a  judicial  administration 
of  the  property  rnd  a  provision  for  ascertaining 
the  equities  of  the  parlies.  We  think  that  the 
decree  was  a  just  and  proper  one.  Although  a 
deed  of  trust  to  secure  a  debt  usually  authorizes 
the  trustee  to  sell  on  default  of  payment,  yet 
where  a  trustee  attempts,  as  Hyde  did  in  this 
case,  to  sell  property  subject  to  conflicting  liens, 
some  of  which  it  is  at  least  questionable  whether 
his  deed  covers,  it  is  the  right  of  the  other  par- 
ties interested  to  bring  the  matter  before  acoui  t 
of  equity  for  the  purpose  of  deciding  the  mutual 
rights  of  the  parties,  and  administering  the  fund 
accordingly.  No  injury  is  done  by  the  decree 
appealed  from  to  Davis  or  to  Mrs.  Forest,  be- 
cause they  want  a  sale  to  be  made,  and  the  sale 
ordered  by  the  court  will  fully  protect  their 
rights  as  well  as  those  of  all  the  other  parties; 
and,  besides,  they  have  not  appealed  frcm  the 
decree.  It  cannot  be  doubted  that  the  court 
had  full  power  to  take  the  trustee.  Winder,  un- 
der its  control  and  to  direct  him  to  dispose  ci  the 
trust  fund  embraced  in  the  deed  executed  to  him, 
including  the  personal  property  in  dispute.  As 
it  is  the  purpose  of  the  court  to  adjust  all  the 
equities  of  the  parties  iu  due  and  regular  course, 
we  are  unable  to  perceive  anything  in  the  decree 
which  can  injuriously  affect  the  appellant. 

The  decree  it,  tlierefore,  affirmed. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 
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EDWARD  MILLER  &  COMPANY,  Appts.,  13501 

t. 

BRIDGEPORT  BRASS  COMPANY. 

(See  S.  C,  14  Otto,  380SBS.) 

Invalid  Utters  patent — dedication  to  public — en- 
larging claim — legislation— laches. 

1.  The  second  re-issue  of  a  patent  for  an  improve- 
ment iu  lamps,  originally  granted  to  Joshua  E.  Am- 
brose, is  not  for  the  same  invention  which  was 
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described  and  claimed  in  the  original  patent,  and  is 
invalid  as  to  the  invention  specified  in  the  second 
claim. 

2.  A  claim  of  a  specific  device  or  combination, 
and  an  omission  to  claim  other  devices  or  combina- 
tions apparent  on  the  face  of  the  patent,  ure,  in 
law,  a  dedication  to  the  public  of  that  which  is  not 
claimed. 

8.  Nothing  but  a  clear  mistake  or  Inadvertence, 
and  a  speed v  application  for  its  correction,  Li  admis- 
sible when  It  is  nought  merely  to  enlarge  the  claim. 

4.  It  was  not  the  purpose  of  the  legislation  on  this 
subject  to  authorize  the  surrender  of  ixitents  for 
the  purpose  of  re-issulnar  them  with  broader  und 
more  comprehensive  claims. 

5.  In  reference  to  re-issues  made  for  the  purpose 
of  enlarging  the  scope  of  the  patent,  the  rule  of 
laches  should  be  strictly  applied. 

[No.  81.] 

Submitted  Mar.  1,  1881.   Decided  Jan.  9,  188t. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Connecticut. 
The  case  is  sufficiently  stated  by  the  court. 
Mr.  John  S.  Beach,  for  appellants. 
Mr.  C.  R.  Ingersoll,  for  appellee. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  a  suit  brought  to  restrain  the  infringe- 
ment of  a  patent,  and  for  an  account  of  profits, 
etc.  The  patent  was  for  an  alleged  improve- 
ment in  lamps,  and  was  originally  granted  to 
Joshua  E.  Ambrose,  October  16. 1860,  for  four- 
teen years,  and  was  extended  for  seven  years 
longer.  It  was  twice  surrendered  and  re-issued, 
once  in  May,  1878,  and  again  in  January,  1876. 
The  court  below  dismissed  the  bill  on  the  ground 
that  the  second  re-issue,  on  which  the  suit  was 
brought,  was  not  for  the  same  invention  which 
was  described  and  claimed  in  the  original  pa- 
tent. We  agree  with  the  circuit  court  in  the 
conclusion  to  which  it  came.  The  original 
patent  described  a  combination  of  devices, 
amongst  other  things,  two  domes  or  reflectors, 
one  above  the  other,  elevated  above  a  perforated 
cap  through  which  a  wick  tube  and  a  vapor 
tube  ascended.  It  was  claimed  that  this  com- 
[3511  hination  of  devices,  especially  including  the  two 
domes,  which  admitted  the  external  air  between 
them  for  producing  a  more  perfect  combustion, 
would  make  a  lamp  which,  without  a  chimney, 
and  without  danger  of  explosion,  would  burn 
those  hydro-carbons  which  are  volatile  and  con- 
jtain  an  excess  of  carbon.  The  invention  proved 
a  failure,  but  it  was  found  that  the  use  of  one 
of  the  domes  (and  the  other  parts),  with  the  res- 
toration of  the  chimney,  would  be  a  real  im- 
provement, and  both  plaintiff  and  defendant 
made  suoh  lamps  in  large  quantities.  Fifteen 
years  after  the  original  patent  was  granted,  the 
patentee  (or  rather  his  assignee)  discovers  that 
the  improved  lamp  was  really  a  part  of  his 
original  invention,  and  that,  by  inadvertence 
und  mistake,  he  had  omitted  to  claim  it.  We 
think,  however,  that  the  court  below  was  clearly 
right  in  holding  that  the  invention  specified  in 
the  second  claim  of  the  re-issued  patent,  which 
is  the  one  in  question  here,  is  not  the  same  in- 
vention which  was  described  and  claimed  in 
the  original  patent.  The  latter  was  for  a  double 
dome  without  a  chimney,  the  peculiarity  of  the 
supposed  invention  being,  the  use  of  the  double 
dome  as  a  means  of  dispensing  with  the  chim- 
ney. The  re-issue  is  for  a  single  dome  with  a 
chimney.  It  is  not  only  obviously  a  different 
thing,  but  it  is  the  very  thing  which  the  patentee 
professed  to  avoid  and  dispense  with. 
784 


But  there  is  another  grave  objection  to  the 
validity  of  the  re-issued  patent  in  this  case.  It 
is  manifest  on  the  face  of  the  patent  when  com- 
pared with  the  original,  that  the  suggestion  of 
i  inadvertence  and  mistake  in  the  specification 
'  was  a  mere  pretense;  or  if  not  a  pretense,  the 
mistake  was  so  obvious  as  to  be  instantly  dis- 
cernible on  opening  the  letters  patent,  and  the 
right  to  have  it  corrected  was  abandoned  and 
lost  by  unreasonable  delay.  The  only  mistake 
suggested  is,  that  the  claim  was  not  as  broad  as. 
it  might  have  been.  This  mistake,  if  it  was  a 
mistake,  was  apparent  upon  the  first  inspection 
of  the  patent,  and  if  any  correction  was  desired, 
it  should  have  been  applied  for  immediately. 

These  afterthoughts,  developed  by  the  subse- 
quent course  of  improvement,  and  interred,  by 
an  expansion  of  claims,  to  sweep  into  one  net 
all  the  appliances  necessary  to  monopolize  a 
profitable  manufacture,  are  obnoxious  to  grave  fa*©! 
animadversion.  The  pretense  in  this  case,  that  lao*  J 
there  was  an  inadvertence  and  oversight  which 
had  escaped  the  notice  of  the  patentee  for  fif- 
teen years,  is  too  bald  for  human  credence.  He 
simply  appealed  from  the  judgment  of  the  of- 
fice in  I860  to  its  judgment  in  1876;  from  the 
commissioner  and  examiners  of  that  date,  to  the 
commissioner  and  examiners  of  this;  and  upon 
a  matter  that  was  obvious  on  the  first  inspection 
of  the  patent.  If  a  patentee  who  has  no  correc- 
tions to  suggest  in  his  specification  except  to 
make  his  claim  broader  and  more  comprehen- 
sive, uses  due  diligence  in  returning  to  the  Pa- 
tent Office,  and  says  '*  I  omitted  this,"  or  "  my 
solicitor  did  not  understand  that,"  his  applica- 
tion may  be  entertained  and,  on  a  proper  show- 
ing, correction  may  be  made.  But  it  must  be 
remembered  that  the  claim  of  a  specific  device 
or  combination,  and  an  omission  to  claim  other 
devices  or  combinations  apparent  on  the  face  of 
the  patent,  are,  in  law,  a  dedication  to  the  public 
of  that  which  is  not  claimed.  It  is  a  declaration 
that  that  which  is  not  claimed  is  either  not  the 
patentee's  invention,  or  if  his,  he  dedicates  it 
to  the  public.  This  legal  effect  of  the  patent 
cannot  be  revoked  unless  the  patentee  surrend- 
ers it  and  proves  that  the  specification  wa< 
framed  by  real  inadvertence,  accident  or  mis- 
take, without  any  fraudulent  or  deceptive  in- 
tention on  his  part;  and  this  should  be  done 
with  all  due  diligence  and  speed.  Any  unnec- 
essary laches  or  delay  in  a  matter  thus  apparent 
on  the  record,  affects  the  right  to  alter  or  re- 
issue the  patent  for  such  cause.  If  two  years 
public  enjoyment  of  an  invention  with  the  con- 
sent and  allowance  of  the  inventor,  is  evidence 
of  abandonment,  and  a  bar  to  an  application 
for  a  patent,  a  public  disclaimer  in  the  patent 
itself  should  be  construed  equally  favorable  to 
the  public.  Nothing  but  a  clear  mistake  or  in- 
advertence, and  a  speedy  application  for  its  cor- 
rection, is  admissible  when  it  is  sought  merely 
to  enlarge  the  claim. 

The  power  given  by  the  law  to  issue  a  new 
patent  upon  the  surrender  of  the  original,  for 
the  correction  of  errors  and  mistakes,  has  been 
greatly  misunderstood  and  abused.  It  was  first 
contained  in  the  Act  of  July  8,  1882,  4  Stat,  at 
L.,  559,  and  the  law  was  adopted  in  view  of 
suggestions  made  in  several  judgments  of  this  1 353 
court.  But  it  was  carefully  confined  to  cases 
where  the  patent  was  invalid  or  inoperative  by 
reason  of  a  failure  to  comply  with  any  of  ths 
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terms  and  conditions  prescribed  by  the  law  for 
giving  a  clear  and  exact  description  of  the  in- 
vention, and  where  such  failure  was  due  to  in- 
advertence, accident  or  mistake,  without  any 
fraudulent  or  deceptive  intention.  This  being 
shown,  a  new  patent,  with  a  correct  specifica- 
tion, was  authorized  to  be  issued  for  the  same 
invention.  The  Act  of  1888,  5  Stat,  at  L.,  117, 
enlarged  the  power  to  grant  re  issues  by  adding 
an  additional  ground  for  re-issue,  namely:  that 
the  patentee  had  inadvertently  claimed  in  his 
specification,  as  his  own  invention,  more  than 
he  had  a  right  to  claim  as  new.  And,  with  that 
addition,  the  law  has  continued  substantially 
the  same  to  the  present  time.  The  53d  section 
of  the  Act  of  1870,  16  Stat  at  L.,  201,  which 
was  the  law  on  this  subject  when  the  re-issue  in 
the  present  case  was  granted,  was  in  the  fol- 
lowing words :  "  Whenever  any  patent  is  inop- 
erative or  invalid  by  reason  of  a  defective  or  in- 
sufficient specification,  or  by  reason  of  the  pa- 
tentee claiming  as  his  own  invention  or  discov- 
ery more  than  he -bad  a  right  to  claim  as  new, 
if  the  error  has  arisen  by  inadvertence,  accident 
or  mistake,  and  without  any  fraudulent  or  de- 
ceptive intention,  the  commissioner  shall,  on 
the  surrender  of  such  patent,  and  the  payment 
of  the  duty  required  by  law,  cause  a  new  patent 
for  the  same  invention,  and  in  accordance  with 
the  corrected  specification,  to  be  issued  to  the 

Ettentee."  It  will  be  observed  that  whilst  the 
w  authorizes  a  re-issue  when  the  patentee  has 
claimed  too  much,  so  as  to  enable  him  to  con- 
tract his  claim,  it  does  not,  in  terms,  authorize 
a  re-issue  to  enable  him  to  expand  his  claim. 
The  great  object  of  the  law  of  re-issues  seems  to 
have  been  to  enable  a  patentee  to  make  the  de- 
scription of  his  invention  more  clear,  plain  and 
specific,  so  as  to  comply  with  the  requirements 
of  the  law  in  that  behalf,  which  were  very 
comprehensive  and  exacting.  The  Act  of  1798, 
section  8, 1  Stat,  at  L. ,  818,  required  an  applicant 
for  a  patent  "  To  deliver  a  written  description 
of  his  invention,  and  of  the  manner  of  using, 
or  process  of  compounding  the  same,  in  such 
full,  clear  and  exact  terms  as  to  distinguish  the 
same  from  all  other  things  before  known,  and 
to  enable  any  person  skilled  in  the  art  or  science 
of  which  it  is  a  branch,  or  with  which  it  is 
most  nearly  connected,  to  make,  compound  and 
use  the  same.  And  in  the  case  of  any  machine, 
he  shall  fully  explain  the  principle,  and  the 
several  modes  in  which  he  has  contemplated  the 
application  of  that  principle  or  character,  by 
which  it  may  be  distinguahed  from  other  in- 
ventions ;  and  he  shall  accompany  the  whole 
with  drawings  and  written  references,  where 
the  nature  of  the  case  admits  of  drawings." 
This  careful  and  elaborate  requirement  was 
substantially  repeated  in  the  Patent  Act  of  July 
4, 1886,  sec.  6,  with  this  addition  :  "  And  shall 
particularly  specify  and  point  out  the  part,  im- 
provement or  combination  which  he  daimt  as 
bis  own  invention  or  discovery."  Although  it 
had  been  customary  to  append  a  claim  to  most 
specifications  ttkia  was  the  first  statutory  re- 
quirement on  the  subject  It  was  introduced 
into  the  law  several  years  subsequent  to  the 
creation  of  re-issues ;  and  it  was  in  the  18th 
section  of  this  Act  of  1886,  that  provision  was 
made  for  a  re-issue  to  correct  a  claim  which 
was  too  broad  in  the  original  Now,  in  view  of 
the  fact,  that  a  re-issue  was  authorized  for  the 
See  14  Otto. 


correction  of  mistakes  in  the  specification  before 
a  formal  claim  was  required  to  be  made  ;  and 
of  the  further  fact  that  when  such  formal  claim 
was  required,  express  power  was  given  to  grant 
a  re-issue  for  the  purpose  of  making  a  claim 
more  narrow  than  it  was  in  the  original,  with- 
out any  mention  of  a  re-issue  for  the  purpose  of 
making  a  claim  broader  than  it  was  in  the  orig- 
inal ;  it  is  natural  to  conclude  that  the  re-issue 
of  a  patent  for  the  latter  purpose  was  not  in  the 
mind  of  Congress  when  it  passed  the  laws  in 
question.  It  was  probably  supposed  that  the 
patentee  would  never  err  in  claiming  too  little. 
Those  who  have  any  experience  in  business  at 
the  Patent  Office  know  the  fact,  that  the  con- 
stant struggle  between  the  office  and  applicants 
for  patents  has  reference  to  the  claim.  The 
patentee  seeks  the  broadest  claim  he  can  get. 
The  office,  in  behalf  of  the  public,  is  obliged  to 
resist  this  constant  pressure.  At  all  events,  we 
think  it  clear  that  it  was  not  the  special  purpose 
of  the  legislation  on  this  subject  to  authorize 
the  surrender  of  patents  for  the  purpose  of  re- 
issuing them  with  broader  and  more  compre- 
hensive claims,  although,  under  the  general 
terms  of  the  law,  such  a  re-issue  may  be  made 
where  it  clearly  appears  that  an  actual  mistake 
has  inadvertently  been  made.  But,  by  a  curious 
misapplication  of  the  law,  it  has  come  to  be 
principally  resorted  to  for  the  purpose  of  en-  [355] 
Urging  and  expanding  patent  claims.  And  the 
evils  which  have  grown  from  the  practice  have 
assumed  large  proportions.  Patents  have  been 
so  expanded  and  idealized,  years  after  their 
first  issue,  that  hundreds  and  thousands  of  me- 
chanics and  manufacturers,  who  bad  just  reason 
to  suppose  that  the  field  of  action  was  open, 
have  been  obliged  to  discontinue  their  employ- 
ments, or  to  pay  an  enormous  tax  for  contin- 
uing them. 

Now  whilst,  as  before  stated,  we  do  not  deny 
that  a  claim  may  be  enlarged  in  a  re-issued 

Satent,  we  are  of  opinion  that  this  can  only  be 
one  when  an  actual  mistake  has  occurred  ;  not 
from  a  mere  error  of  judgment,  for  that  may 
be  rectified  by  appeal,  but  a  real,  bona  fide  mis- 
take, inadvertently  committed  ;  such  as  a  court 
of  chancery,  in  cases  within  its  ordinary  juris- 
diction, would  correct.  Re-issues  for  the  en- 
largement of  claims  should  be  the  exception 
and  not  the  rule.  And  when,  if  a  claim  is  too 
narrow,  that  is,  if  it  does  not  contain  all  that 
the  patentee  is  entitled  to,  the  defect  is  apparent 
on  the  face  of  the.  patent,  and  can  be  discovered 
as  soon  as  that  document  is  taken  out  of  its  en- 
velope and  opened,  there  can  be  no  valid  ex- 
cuse for  delay  in  asking  to  have  it  corrected. 
Every  independent  inventor,  every  mechanic, 
every  citizen,  is  affected  by  such  delay,  and  by 
the  issue  of  a  new  patent  with  a  broader  and 
more  comprehensive  claim.  The  granting  of  a 
re-issue  for  such  a  purpose,  after  an  unreason- 
able delay,  is  clearly  an  abuse  of  the  power  to 
grant  re-issues,  arid  may  justly  be  declared  ille- 
gal and  void.  It  will  not  do  for  the  patentee  to 
wait  until  other  inventors  have  produced  new 
forms  of  improvement,  and  then,  withlhe  new 
light  thus  acquired,  under  pretense  of  inad- 
vertence and  mistake,  apply  for  such  an  en- 
largement of  his  claim  as  to  make  it  embrace 
these  new  forms.  Such  a  process  of  expansion 
carried  on  indefinitely,  without  regard  to  lapse 
of  time,  would  operate  most  unjustly  against 
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the  public,  and  is  totally  unauthorized  by  the 
law.  In  such  a  case,  even  he  who  has  rights, 
and  sleeps  upon  them,  justly  loses  them. 

The  correction  of  a  patent  by  means  of  a  re- 
issue, where  it  is  invalid  or  inoperative  for  want 
of  a  full  and  clear  description  of  the  invention, 
cannot  be  attended  with  such  injurious  results 
as.  follow  from  the  enlargement  of  the  claim. 
And,  hence,  a  re-issue  may  be  proper  in  such 
[3561  ca8e8>  though  a  longer  period  has  elapsed  since 
the  issue  of  the  original  patent.  But  in  refer- 
ence to  re-issues  made  for  the  purpose  of  en- 
larging the  scope  of  the  patent,  the  rule  of 
laches  should  be  strictly  applied ;  and  no  one 
should  be  relieved  who  has  slept  upon  bis 
rights,  and  has  thus  led  the  public  to  rely  on 
the  implied  disclaimer  involved  in  the  terms  of 
the  original  patent.  And  when  this  is  a  matter 
apparent  on  the  face  of  the  instrument,  upon  a 
mere  comparison  of  the  original  patent  with  the 
re-issue,  it  is  competent  for  the  courts  to  decide 
whether  the  delay  was  unreasonable,  and 
whether  the  re-issue  was,  therefore,  contrary  to 
law  and  void. 

We  think  that  the  delay  in  this  case  was  alto- 
gether unreasonable,  and  that  the  patent  could 
not  lawfully  be  re-issued  for  the  purpose  of  en- 
larging the  claim  and  extending  the  sospe  of 
thepatent. 

The  decree  of  Vie  Circuit  Court  it  affirmed. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Clted-104  U.  S.,  an,  749 :  106 U.  8.,  68, 168. 647:  106 
D.  8.,  147, 488 ;  107  U. 8..  646:  109  U.  d.TsWTlll  tf. 8., 
108 ;  112  U.  8.,  367,  868, 360,  368, 363,  368,  689. 
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THOMAS  L.  JAMES,  Appt., 

T. 

CHRISTOPHER  C.CAMPBELL,  CHARLES 
EDDY,  HORACE  T.  CASWELL  and 
SAMUEL  R.  CLEXTON. 


SAMUEL  R.  CLEXTON,  Appt., 
v. 

CHRISTOPHER  C.  CAMPBELL,  Assignee, 
etc.,  THOMAS  L.  JAMES,  HORACE  T. 
CASWELL,  CHARLES  EDDY  and 
CHARLES  EDDY,  as  Trustee  for  H.  T.  Cas- 
well and  Samuel  R.  Clexton. 


CHRISTOPHER  C.  CAMPBELL,  Assignee, 
etc.,  Appt., 
v. 

THOMAS-  L.  JAMES,  CHARLES  EDDY, 
HORACE  T.  CASWELL  and  SAMUEL 
R.  CLEXTON. 

(See  8.  C,  14  Otto,  886-386.) 

Void  letters  patent — re-imie — claim  in  patent — 
additional  claim — Governmenfa  right  to  vac 
patented  intention. 

•  1.  Norton's  re-issued  patent,  dated  Oct.  4, 1870, 
for  an  improved  postoffloe  stamp  for  printing  the 
postmark  and  canceling  the  postage-stamp  at  one 

•Head  notes  by  Mr.  Justice  Bradley. 
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blow,  held  to  be  void,  by  Mason  of  not  being  for  the 
same  invention  specified  in  the  original 

8.  If  a  patent  fully  and  clearly  describes  and  claims 
a  specific  invention,  complete  in  itself,  so  as  not  to 
be  inoperative  or  invalid  by  reason  of  a  defective 
or  insufficient  specification,  a  re-issue  cannot  be  had 
for  the  purpose  of  expanding  and  generalizing  the 
claim,  so  as  to  embrace  an  invention  not  specified 
in  the  original.  Burr  v.  Duryee,  1  WalL,  631  [XVII., 
660]  re-affirmed. 

8.  In  such  case,  the  court  ought  not  to  be  required 
to  explore  the  history  of  the  art  to  ascertain  what 
the  patentee  might  nave  claimed ;  be  is  bound  by 
his  statement  of  what  his  Invention  was. 

4.  A  patentee  cannot  claim  in  a  patent  the  same 
thing  claimed  by  him  in  a  prior  patent;  nor  what 
he  omitted  to  claim  in  a  prior  patent  in  which  the 
invention  was  described ;  he  not  having  reserved 
the  right  to  claim  it  in  a  separate  patent,  and  not 
having  seasonably  applied  therefor. 

5.  A  patent  for  a  machine  cannot  be  re-issued  for 
the  purpose  of  claiming  the  process  of  operating 
that  class  of  machines ;  because,  if  the  claim  for  the 

8 recess  is  anything  more  than  for  the  use  of  the  par- 
cular  machine  patented.  It  is  for  a  different  inven- 
tion. Powder  Oo.  v.  Powder  Works,  86  U.  8.,  130 
[XXV.,  82]  re-affirmed. 

6.  The  Government  of  the  United  States  has  no 
right  to  use  a  patented  invention  without  compen- 
sation to  the  owner  of  the  patent. 

Query.  Whether  an  officer  of  the  Government  can 
be  sued  for  using  an  Invention  only  for  and  In  be- 
half of  the  Government ;  and  whether  the  Court  of 
Claims  is  not  the  only  tribunal  in  which  the  claim 
for  compensation  can  be  prosecuted. 

[Nos.  680,  767,  760.] 
Argued  Jan.  19,  to,  21,  1881.   Decided  Jan.  9, 
188t. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Meatra.  Chas.  D evens,  Atty-Qen.,  and 
Samuel  B.  Clarke,  for  James. 

Meatra.  Geo.  H.  Williams,  Benjamin  F. 
Butler  and  H.  P.  Norton,  for  Campbell. 

Mr.  Edward  B.  Bettens,  for  Clexton  and 
Caswell,  and  Charles  Eddy,  their  trustee: 

The  following  is  the  supplemental  brief  filed 
by  the  counsel  for  Mr.  James  on  the  points 
"Whether  a  patent  excludes  the  Government," 
and  "Whether  the  alleged  infringement  herein 
is  an  Act  of  8tate  which  relieves  the  govern- 
ment officer  from  personal  liability." 

The  evidence  shows  that  the  postmarking  and 
canceling  stamps  used  at  the  New  York  office 
were  purchased  with  the  money  of  the  United 
States,  and  were  its  property,  and  the  use  there- 
of was  with  the  knowledge  and  approval  of  the 
Postmaster-General.  It  does  not  appear  that 
the  use  was  originally  directed  by  him.  It  also 
appears  that  Congress  knew  of  and  ratified  the 

1186. 

The  Revised  Statutes,  section  4040,  provide 
that  the  accounts  of  the  postal  service  shall  be 
kept  in  such  manner  as  to  show  the  amount  of 
expenditure, among  other  things  for  "  postmark- 
ing and  canceling  stamps." 

See,  also,  the  Private  Resolution  of  Congress, 
approved  July  14,  1870,  which  was  offered  in 
evidence  by  Campbell. 

I.  The  grant  of  a  patent  for  an  invention  does 
not  exclude  the  Government  from  using  the 
thing  patented.  Feather  v.  Queen,  6  Best  &  8. , 
267;  Dixon  v.  London  Small  Arms  Co.,  L.  R. 
10  Q.  B.,  130;  8.  C.  in  Ct.  of  App.,  LR.1Q. 
B.  D., 884;  8.  C. in H.  of  L.,  L.  R.,  1  App.  Caa., 
682. 

The  English  Judges,  in  reaching  their  conclu- 
sion, were  guided  by  the  following  principles-. 
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1.  The  Sovereign's  grant  is  to  be  construed 
against  the  grantee. 

2.  The  Sovereign  is  not  bound  by  the  general 
words  of  a  statute  or  grant,  unless  expressly 
named  or  included  by  necessary  implication. 

These  principles  have  been  held  to  apply  as 
much  to  the  sovereignty  of  the  United  States  as 
they  do  to  the  Crown  of  England.  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.,  420; 
Bk.  v.  XT.  8,  19  Wall.,  227  (86  U.  8..  XXII.,  80). 

II.  The  alleged  infringement,  consisting  in 
the  use  of  government  property  by  a  govern- 
ment officer  was  an  Act  of  State,  which  merges 
the  individual  liability  of  the  officer  and  remits 
the  owner  of  the  patent  to  such  remedy  against 
the  Government  directly  as  the  law  affords. 

Beaton  v.Quintard,  7  Blatchf.,  78;  Buronv. 
Denman,  2  Exch.,  167;  Wiggins  v.  U.  8.,  8  Ct. 
of  Claims,  422;  Carr  v.  XT.  8.,  98  U.  8.,  488 
<XXV.,  209);  Langford  v.  XT.  8.,  101  U.  S.,  841 
<XXV.,  1010);  Doe  v.  Roe,  8  Mees.  &  W.,  579; 
XT.  8.  v.  McLemore,  4  How.,  286;  BJU  v.  XT.  8., 
9  How.,  889. 

[357]  Mr.  Justice  Bradley  delivered  the  opinion 
•of  the  court: 

This  case  is  founded  on  a  bill  in  equity  filed 
by  Christopher  C.  Campbell,  the  complainant 
below,  against  Thomas  L.  James,  United  States 
Postmaster  in  and  for  the  City  of  New  York,  to 
enjoin  him  from  using  a  certain  implement  for 
stamping  letters,  which  the  complainant  claims 
to  have  been  patented  to  one  Marcus  P.  Norton, 
by  letters  patent  dated  April  14,  1868,  and  sur- 
rendered and  re-issued  on  the23dof  August,  18G4 ; 
and  again  surrendered  and  re-issued  on  the  3d  of 
August,  1869;  and  again,finally,on  the  4th  of  Oc- 
tober, 1870.  The  complainant  claims  to  be  as- 
signee of  Norton,  the  patentee.  Other  persons 
claiming  an  interest  in  the  patent  were  made 
parties  to  the  suit.  The  circuit  court  rendered 
a  decree  in  favor  of  the  complainant,  and  adjust- 
ed the  rights  of  the  several  parties  to  the  amount 
of  the  decree.  The  defendant,  James,  appealed. 
The  other  parties,  not  being  satisfied  with  the  de- 
cree as  it  affected  their  mutual  interests,  also  ap- 
pealed. The  case  is  now  before  us  in  all  its  as- 
pects. Supposing  the  court  below  to  have  had 
jurisdiction  of  the  case,  the  first  question  to  be 
considered  will  be  the  liability  of  the  principal 
defendant,  James,  to  respond  for  the  use  of  the 
machine  or  implement  in  question. 

That  the  Government  of  the  United  States 
when  it  grants  letters  patent  for  a  new  invention 

[3581  or  discovery  in  the  arts,  confers  upon  the  pa- 
tentee an  exclusive  property  in  the  patented  in- 
vention which  cannot  be  appropriated  or  used 
by  the  Government  itself ,  without  just  compen- 
sation, any  more  than  it  can  appropriate  or  use 
without  compensation  land  which  has  been  pa- 
tented to  a  private  purchaser,  we  have  no  doubt. 
The  Constitution  gives  to  Congress  power  "  To 
promote  the  progress  of  science  and  useful  arts 
by  securing  for  limited  times  to  authors  and  in- 
ventors the  exclusive  right  to  their  respective 
writings  and  discoveries,  which  could  not  be 
effected  if  the  Government  had  a  reserved  right 
to  publish  such  writings  or  to  use  such  inven- 
tions without  the  consent  of  the  owner.  Many 
inventions  relate  to  subjects  which  can  only  be 
properly  used  by  the  Government,  such  as  ex- 
plosive shells,  rams  and  submarine  batteries  to 
be  attached  to  armed  vessels.  If  it  could  use 
See  14  Otto. 


such  inventions  without  compensation,  the  in- 
ventors could  get  no  return  at  all  for  their  dis- 
coveries and  experiments.  It  has  been  the  gen- 
eral practice,  when  inventions  have  been  made 
which  are  desirable  for  government  use,  either 
for  the  Government  to  purchase  them  from  the 
inventors,  and  use  them  as  secrets  of  the  proper 
department;  or,  if  a  patent  is  granted,  to  pay 
the  patentee  a  fair  compensation  for  their  use. 
The  United  States  has  no  such  prerogative  as 
that  which  is  claimed  by  the  sovereigns  of  En- 
gland, by  which  it  can  reserve  to  itself,  either 
expressly  or  by  implication,  a  superior  domin-  \ 
ion  and  use  in  that  which  it  grants  by  letters  pa- 
tent to  those  who  entitle  themselves  to  such 
grants.  The  Government  of  the  United  States, 
as  well  as  the  citizen,  is  subject  to  the  Constitu- 
tion; and  when  it  grants  a  patent,  the  grantee  is 
entitled  to  it  as  a  matter  of  right,  and  does  not 
receive  it,  as  was  originally  supposed  to  be  the 
case  in  England,  as  a  matter  ot  grace  and  favor. 

But  the  mode  of  obtaining  compensation  from 
the  United  States  for  the  use  of  an  invention, 
where  such  use  has  not  been  by  the  consent  of 
the  patentee,  has  never  been  specifically  provid- 
ed for  by  any  statute.  The  most  proper  forum 
for  such  a  claim  is  the  Court  of  Claims,  if  that 
court  has  the  requisite  jurisdiction.  As  its  ju- 
risdiction does  not  extend  to  torts,  there  might 
be  some  difficulty,  as  the  law  now  stands,  in 
prosecuting  in  that  court  a  claim  for  the  unau- 
thorized use  of  a  patented  invention;  although  [359J 
where  the  tort  is  waived,  and  the  claim  is  placed 
upon  the  footing  of  an  implied  contract,  wc  un- 
derstand that  the  court  has,  in  several  recent  in- 
stances, entertained  the  jurisdiction.  It  is  true, 
it  overruled  such  a  claim  on  the  original  patent 
in  this  case,  presented  in  1867;  but,  according 
to  more  recent  holdings,  it  would  probably  now 
take  cognizance  of  the  casd.  The  question  of 
its  jurisdiction  has  never  been  presented  for  the 
consideration  of  this  court,  and  it  would  be  pre- 
mature for  us  to  determine  it  now.  If  the  ju- 
risdiction of  the  Court  of  Claims  should  not  be 
finally  sustained,  the  only  remedy  against  the 
United  States,  until  Congress  enlarges  the  juris- 
diction of  that  court,  would  be  to  apply  to  Con- 
gress itself.  The  course  adopted  in  the  present 
case,  of  instituting  an  action  against  a  public 
officer,  who  acts  only  for  and  in  behalf  of  the 
Government,  is  open  to  serious  objections.  We 
doubt  very  much  whether  such  an  action  can 
be  sustained.  It  is,  substantially,  a  suit  against 
the  United  States  itself,  which  cannot  be  main- 
tained under  the  guise  of  a  suit  against  its  offi- 
cers and  agents  except  in  the  manner  provided 
by  law.  We  have  heretofore  expressed  our 
views  on  this  subject  in  the  case  of  Carr  v.  XT. 
8,  98  U.  S.,  483  [XXV.,  209],  where  a  judg- 
ment in  ejectment  against  a  government  agent 
was  held  to  be  no  estoppel  against  the  Govern- 
ment itself. 

But  as  the  conclusion  which  we  have  reached 
in  this  case  does  not  render  it  necessary  to  de- 
cide this  question,  we  reserve  our  judgment 
upon  it  for  a  more  fitting  occasion. 

The  subject-matter  of  the  patent  on  which 
the  bill  in  this  case  was  founded,  is  an  imple- 
ment or  stamp  for  postmarking  letters  and  can- 
celing revenue  and  postage-stamps.  The  orig- 
inal patent,  dated  April  14, 1868,  exhibited  two 
stamps  connected  together  by  a  cross-bar  which 
was  attached  to  a  handle;  one  stamp  being  in- 
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tended  for  printing  the  postmark,  and  the  other 
for  canceling  the  postage-stamp,  both  operations 
being  performed  by  a  single  blow.  The  stamps 
consisted  of  small  hollow  blocks,  or  cylinders, 
in  which  were  inserted  and  fastened  the  types 
which  produced  the  impressions  desired.  In 
one  were  placed  the  lettered  types  which  pro- 
duced the  postmark,  and  in  the  other  a  single 
type  which  blotted  or  canceled  the  postage- 
1 360]  stamp.  The  patentee,  in  his  specification,  de- 
scribed the  invention  as  follows: 

"The  nature  of  my  improvements,  herein 
described,  consists  in  the  employment  and  com- 
bination of  a  device  for  canceling  postage  or 
other  stamps  by  means  of  wood,  cork  or  similar 
material  inserted  in  a  tube  or  recess  therein,  for 
the  purpose  of  effacing  or  blotting  such  stamps 
with  indelible  ink.  It  also  consists  in  the  com- 
bination of  a  canceling  device,  having  wood, 
cork,  rubber  or  any  similar  material  for  the 
type  or  blotter  therein,  with  any  postmarking 
device  so  as  to  blot,  cancel  or  efface  postage- 
stamps  witli  indelible  ink  at  the  same  time  and 
operation  of  postmarking  of  letters,  Dockets, 
etc.,  etc. 

To  enable  others  skilled  in  the  art  to  which 
my  invention  relates  to  make  and  use  the  same, 
I  will  here  proceed  to  describe  the  construction 
and  operation  thereof,  which  is  as  follows,  to 
wit:  I  construct  the  postmarking  stamp  (D)  of 
any  suitable  material.  (E),  Fig.  3,  is  the  mor- 
tise or  recess  of  suitable  dimensions  to  receive 
the  type  for  the  month,  the  day  of  the  month, 
and  the  year,  around  which  is  the  name  of  the 
place  where  used,  and  is  the  same  as  the  post- 
marking device  described  in  my  letters  patent, 
bearing  date  the  sixteenth  day  of  December, 
1862,  and  which  is  secured  to  the  cross-piece 
(B)  in  the  same  manner  and  by  the  same  means 
as  described  and  set  forth  in  the  said  patent, 
which  is  also  the  case  with  the  canceling  de- 
vice (C). 

I  construct  the  canceling  stamp  or  device  (C) 
of  any  suitable  material,  of  any  size  required  in 
diameter,  and  in  length  to  correspond  to  the 
postmarking  device  (D).  (F),  Fig.  8,  is  the  tube 
or  recess  in  the  device  (C)  for  the  purpose  of 
receiving  the  blotting  or  canceling  device  (G), 
Figs.  2  and  5,  which  device  is  made  of  wood, 
cork,  rubber  or  similar  material,  so  as  to  closely 
fit  the  aid  tube  or  recess  (F),  Fig.  8.  The  face 
of  this  device  may  contain  a  plan  or  form  for 
canceling  with  indelible  ink,  like  that  shown  at 
Fig.  2,  or  it  may  have  any  plan  or  form  for  that 
purpose  thought  best  to  devise  or  use.  This  de- 
vice (G)  may  project  somewhat  below  the  lower 
end  of  the  said  tube  (F),  as  seen  at  Fig.  5,  and 
may  also  project  below  the  face  of  the  post- 
marking or  rating  device  (D),  Figs.  2  and  3,  and 
it  may  be  driven  out  of  the  said  tube  or  recess 
by  means  of  a  pin  or  bolt  operating  through  the 
hole  (A),  Figs.  8  and  5,  for  the  purpose  of  re- 
liairs,  or  to  replace  it  by  a  new  one.  The  said 
tube  or  recess  (G)  may  be  any  size  in  diameter 
required  or  any  depth  desired.  The  said  can- 
celing stamp  or  device(C)  being  thus  constructed 
13611  w*tn  cork,  rubber  or  other  elastic  substance  for 
'  type  or  blotter,  will  receive  and  hold  on  the  face 
thereof  ink,  in  quantities  sufficient  to  blot  or 
cancel  the  postage-stamp  in  such  manner  as  to 
prevent  the  possibility  of  the  said  postage- 
stamp  being  cleansed  of  the  canceling  ink  by 
any  chemical  or  other  process,  for  the  said  ink 
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would  be  so  effectually  put  thereon  that  any  at- 
tempts to  remove  it  therefrom  would  entirely 
destroy  the  said  postage-sisjnp,  and  thereby 
render  the  same  incapable  of  a  second  or  re-use*. 
The  said  cork,  rubber  or  other  elastic  substance, 
as  aforesaid, will  render  the  said  stamp  capable 
of  an  easy  and  rapid  use,  for  there  being  a  yield- 
ing of  the  same  when  the  blow  is  given,  the 
operator  will  not  tire  as  soon  by  a  constant  or 
continued  use  of  the  same  as  though  it  were  of 
solid  metal,  and  the  same  will  greatly  aid  in 
raising  the  entire  stamp  from  the  paper  and 
postage-stamp  when  the  impression  shall  have 
been  given  by  the  operator.  The  said  blotter  or 
type  can  be  more  easily  repaired  or  replaced  by 
a  new  one  at  less  expense  than  if  made  of  solid 
metal.  The  said  cork,  rubber  or  other  elastic 
material  may  extend  upward  to  the  said  cross- 
bar (B),  and  there  be  connected  to  the  same  by 
a  screw  orpin-bolt,  if  desired,  which  will  be  the 
some  in  effect  and  in  operation. 

Having  thus  described  my  invention  and  im- 
provements in  marking  and  canceling  stamps, 
what  I  claim  and  desire  to  secure  by  letters  pa- 
tent of  the  United  8tates  of  America,  therein,  is: 

1.  The  canceling  device  (C)  with  wood,  cork 
or  rubber  type  or  blotter  (G)  therein,  or  any  de- 
vice substantially  the  same,  so  as  to  cancel  the 
postage-stamp  with  indelible  ink,  substantially 
as  herein  described  and  set  forth. 

2.  I  also  claim  the  canceling  device  (C)  with . 
wood,  cork  or  similar  material  forming  the  type 
or  blotter  (G)  therein,  in  combination  with  the 
cross-piece  (B),  and  with  the  postmarking  de- 
vice (D)  substantially  as  herein  described  and 
set  forth." 

We  have  given  the  description  and  claim  in  1 362] 
full  for  the  purpose  of  better  comparing  it  with 
the  re-iasued  patent  on  which  the  suit  was 
brought,  and  which  is  dated  October  4,  1870. 
It  will  be  seen  that  the  invention  claimed  is  very 
specific  and  definite  in  its  character.  In  the 
first  place,  the  canceling  device  is  claimed  sep- 
arately, consisting  of  a  nollow  tube,  in  which  is 
inserted  the  canceling  type  or  blotter  made  of 
wood,  cork,  rubber  or  other  elastic  substance. 
The  nature  of  the  substance  of  which  the  blot- 
ter was  to  be  mode  is  emphasized  thus:  "  The 
said  cork,  rubber  or  other  elastic  substance  as 
aforesaid,  will  render  the  said  stamp  capable  of 
an  easy  and  rapid  use,  for  there  being  a  yield- 
ing of  the  same  when  the  blow  is  given,  the 
operator  will  not  tire  as  soon  by  a  constant  or 
continued  use  of  the  same  at  tliough  it  were  of 
tolid  metal,  and  the  same  will  greatly  aid  in 
raising  the  entire  stamp  from  the  paper  and 
postage-stamp  when  the  impression  shall  have 
been  given  by  the  operator.  The  said  blotter  or 
type  can  be  more  easily  repaired  or  replaced  by 
a  new  one,  at  less  expense  titan  tf  made  of  tolid 
metal."  It  is  plain,  therefore,  that  elasticity  in 
the  material  of  which  the  blotter  was  to  be  com- 
posed was  a  distinctive  feature  of  the  blotting 
device  thus  separately  claimed.  Besides  the  ad- 
vantages referred  to  in  the  foregoing  extracts, 
its  superior  adaptability  to  hold  indelible  ink, 
was  evidently  regarded  by  the  inventor  as  im- 
portant. From  the  facts  appearing  in  the  case, 
it  is  quite  clear  that  a  separate  claim  of  this 
blotting  device  could  not  have  been  sustained 
had  it  not  presented  these  special  characteristics; 
had  it  not,  in  fact,  contained  all  the  elements  it 
did  contain.   The  patentee  himself,  as  will  be 
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more  fully  seen  hereafter,  had,  shortly  before 
his  application  for  this  patent,  obtained  a  pa- 
tent for  a  double  stamp  exactly  like  the  one  pa- 
tented in  this,  except  that  the  blotter  type  was 
made  of  "steel,  or  other  material  which  would 
answer  the  purpose."  Of  course,  he  could  not 
claim  a  blotter  of  like  material  in  the  patent 
now  under  consideration.  And  the  record  is 
full  of  evidence  to  show  that  hand  types  for 
stamping  letters  and  other  characters  with  or 
without  the  use  of  ink  had  long  been  construct- 
ed of  almost  every  kind  of  material.  The  gen- 
eral form  of  the  instrument  was  old.  Stamps 
fastened  to  what  is  called  a  brad-awl  handle, 
adjusted  thereto  centrally,  so  as  to  balance  the 
pressure,  was  used  for  seals  and  other  instru- 
ments for  making  impressions  of  every  sort 
from  time  immemorial;  and  hand-stamps  of  the 
same  general  description,  having  a  cylindrical 
type-holder  in  place  of  a  seal,  made  hollow  for 
inserting  and  holding  the  type  had  long  been 
used  in  the  Postofflce  Department.  It  was  not 
without  good  cause,  therefore,  that  the  separate 
claim  for  the  canceling  device,  as  a  distinct  in- 
vention, was  confined  to  an  elastic  type  or  blot- 
ter inclosed  in  a  hollow  tube.  In  like  manner, 
[363]  the  combination  of  devices  in  the  entire  instru- 
ment, forming  the  subject  of  the  second  claim, 
was  necessarily  specific  in  its  character,  being 
restricted  by  the  special  construction  of  the  can- 
celing device.  The  specific  form  of  a  cross-bar 
to  sustain  the  type-holder,  and  balance  the  effect 
of  the  blow  or  pressure  when  making  the  im- 
pression, was  substantially  contained  in  the  com- 
mon hand-type,  long  before  used  for  printing 
names  on  linen  with  indelible  ink.  This  instru- 
ment consisted  of  a  metallic  trough  or  receiver 
to  hold  the  type,  the  bottom  of  which-,  at  its 
middle  part,  was  attached  to  a  wooden  brad- 
awl handle.  Inserting  the  types  for  a  postmark 
in  one  end  of  this  device,  and  the  type  for  blot- 
ting the  postage-stamp  in  the  other,  it  would  be 
a  complete  double  stamp  like  that  claimed  by 
Norton,  the  patentee.  The  fact  that  it  might 
require  a  stronger  piece  of  metal  for  postofflce 
uses  than  was  required  for  stamping  fetters  on 
cloth,  or  that  the  type-holder  would  be  better 
adapted  to  the  purpose  by  being  divided  into 
two  compartments,  does  not  detract  from  the 
substantial  similarity  of  the  instruments.  Given, 
the  idea  of  stamping  the  postmark  and  blotting 
the  postage-stamp  with  one  instrument  at  a 
single  blow,  it  required  but  little  invention,  in 
view  of  what  was  then  in  common  use,  to  ad- 
just the  printing  apparatus  to  the  handle  by 
means  of  a  block,  shoulder,  or  cross-bar,  or  other 
similar  device.  The  needs  and  requirements  of 
the  instrument  would  soon  be  developed,  and 
manifest  themselves  to  any  skilled  workman  in 
that  branch  of  mechanics. 

The  evidence  does  not  show  to  our  satisfaction 
that  Norton  was  by  any  means  the  first  inventor 
of  a  double  postofflce  stamp,  so  constructed  as 
to  make  the  postmark  and  cancel  the  postage- 
stamp  at  one  blow.  If  that  fact  was  important, 
the  burden  of  proof  was  on  the  complainant  to 
show  that  Norton's  invention  antedated  those  of 
others  proven  in  the  cause,  of  which  there  were 
several  independent  of  each  other.  But  there  is 
no  satisfactory  proof  that  Norton  ever  produced, 
prior  to  1862,  or,  at  most,  prior  to  1861,  any 
other  double  stamp  than  one  which  he  patented 
in  1859.  In  connection  with  oneC.  A.  Haskins, 
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he  obtained  a  patent  in  October,  1857,  for  a  hand- 
stamp  attached  to  a  standard  with  a  projecting 
arm,  and  provided  with  a  spring  to  lift  it  from 
the  paper  automatically,  after  the  blow  which 
made  the  impression  was  given.  This  stamp 
was  an  elaborate  and  complicated  contrivance 
of  wheels  and  cylinders  for  arranging  and  ma- 
nipulating the  types  for  making  letters  and  fig- 
ures showing  the  mbnth  and  day  of  the  month 
in  the  postmark.  It  had  no  hint  of  any  second- 
ary apparatus  for  effacing  a  postage-stamp  at 
the  same  time.  But  in  August,  1859,  Norton 
obtained  a  patent  for  the  use  of  his  assignees, 
Reynolds  and  Low,  which  did  contain  a  device 
for  effacing  the  postage-stamp.  Low  seems  to 
have  been  associated  with  him  in  the  patent  of 
1857  in  the  way  of  furnishing  money,  but  what 
was  the  nature  or  extent  of  the  assignees'  real  in- 
terest in  the  patent  of  1859  is  not  made  to  appear. 
The  application  for  this  patent  was  dated  May 
8,  1859,  but  when  filed  in  the  Patent  Office  is  not 
shown.  The  principal  feature  of  the  stamp  de- 
scribed in  this  patent  was  also  an  elaborately 
contrived  device  for  arranging  the  types  for  the 
letters  and  figures  in  the  postmarking  stamp, 
something  in  the  same  line  with  that  described 
in  the  patent  of  1857;  no  claim  for  which,  how- 
ever, was  allowed.  But  to  the  postmarking 
stamp,  which  was  fixed  to  the  handle  in  the  or- 
dinary way,  was  attached,  on  one  side,  entirely 
outside  of  the  bearing  of  the  handle,  a  flat  piece 
of  metal  to  be  used  as  a  blotter,  for  which,  in 
combination  with  the  postmarking  stamp,  a 
claim  was  allowed.  It  is  clear  to  us  that  this 
was  the  stamp  to  which  Norton  alluded,  and 
which  he  asked  to  have  the  privilege  of  testing 
in  the  postofflce  at  Troy,  in  his  letter  to  the  As- 
sistant Postmaster- General  of  the  11th  of  April, 
1859,  on  which  much  stress  has  been  laid  by  the 
complainants.  The  letter  does  not  give  a  de- 
scription of  the  stamp  he  wished  to  test,  but  it 
concludes  with  these  words:  "I  herewith  inclose 
you  an  envelope  containing  a  postmark  from  the 
stamp  on  the  left,  and  an  erasure  upon  the  stamp 
made  at  the  same  operation  of  postmark.  As  note 
constructed,  it  is  believed  to  work  well."  This 
is  a  clear  intimation  that  what  he  desired  to  have 
tested  had  been  recently  brought  to  its  existing 
form.  In  a  former  part  of  the  letter  he  had  said: 
"While the  order  given  by  your  department 
was  in  force,  I  was  unable,  in  consequence  of 
sickness,  to  thoroughly  test  my  stamp.  It  was 
used  Upon  about  three  thousand  letters  only  dur- 
ing that  time.  I  have  since  made  some  changes 
in  it  which  seem  to  make  it  a  much  better  thing 
for  the  purpose  designed.  Now  I  ask  the  op- 
portunity to  test  it  without  any  expense  to  the 
government. "  An  order  was  made  by  Mr.  King, 
the  Assistant  Postmaster-General,  on  the  4th  of 
May,  1859,  authorizing  the  postmaster  at  Troy 
to  use  for  postmarking  letters  at  his  office  for 
the  term  of  three  months  "  Norton's  improved 
marking  stamp."  The  application  for  the  patent 
l;ad  been  prepared  and  sworn  to,  the  day  previ- 
ous to  this  order,  namely:  May  8, 1859.  In  this 
application  the  description  of  the  invention  com- 
mences thus: 

' '  The  nature  of  my  invention  consists  in  con- 
structing, combining,  and  arranging  a  hand- 
stamp,  hereinafter  described,  so  as  to  contain  a 
cylinder  with  the  initials  of  each  and  every 
month  in  a  year,  and  two  other  cylinders  with 
figures  for  the  respective  days  of  each  and  every 
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month;  also  a  cylinder  with  figures  to  represent 
ten  years,  more  or  less  as  the  case  may  be,  which 
cylinders  shall  revolve  upon  the  same  shaft  with 
each,  and  within  a  stationary  form  of  type,  and 
thereby  print  the  month,  the  day  of  the  month, 
and  the  year  in  connection  with  each,  and  each 
in  connection  with  and  at  the  same  time  of  the 
printing  of  the  subject-matter  upon  the  afore- 
said stationary  form  of  type.  It  also  consists  in 
attaching  a  blotter,  hereinafter  described,  to  the 
hand-stamp  aforesaid,  upon  one  or  two  sides 
thereof,  for  the  purpose  of  cutting,  blotting,  can- 
celing or  effacing  'the  frank'  or  postage-stamp, 
so  as  to  prevent  a  second  use  of  the  same,  while 
at  the  same  time  the  name  of  the  'postofflce/  the 
year,  the  month,  and  the  day  of  the  month  is 
printed  upon  the  envelope  and  one  side  of  the 
said  frank  or  postage-stamp,  thereby  giving  a 
good  impression  of  the  same,  and  prevent  undue 
wear  of  the  said  postmarking  stamp  in  conse- 
quence of  being  used  upon  the  uneven  surface 
made  by  the  said  frank  or  postage-stamp." 

Now,  if  Norton  had,  as  he  pretends,  invented, 
as  early  as  1854,  the  stamps  for  which  he  took 
out  his  subsequent  patents  in  1862  and  1868,  it 
is  hardly  conceivable  that  he  should  have  taken 
out  the  patents  for  185?  and  1859  in  the  form  in 
13661  which  u>ey  stand.  The  fact  that  he  did  take 
1  them  out  reduces  it  almost  to  a  demonstration 
that  he  had  not  invented  any  such  stamps  **  this 
time. 

It  is  true  he  produces  a  caveat  filed  by  him  in 
1858,  which  has,  or  had,  an  amendment  bearing 
date  "Tinmouth,  Vt.,  August  7,  1854,"  which 
amendment  contained  a  full  description  of  the 
double  stamp  as  finally  exhibited  in  his  patent 
of  1868,  and  the  reissue  thereof.  But  this  amend- 
ment was  shown  to  have  been  surreptitiously  in- 
troduced by  him  amongst  the  papers  of  the  of- 
fice, certainly  as  late  as  1864,  ten  years  after  its 
pretended  date.  In  his  examination  as  a  wit- 
ness in  this  cause,  he  admitted  that  he  made  the 
paper  referred  to  in  the  summer  of  1864,  when 
his  assignees,  Shavor  and  Corse,  were  applying 
for  a  re-issue  of  the  original  patent  now  In  ques- 
tion, and  that  it  was  used  in  that  application; 
but  he  pretends  that  it  was  a  copy  of  a  paper 
which  he  made  and  sent  to  the  Patent  Office  in 
1854.  No  such  original  paper,  however,  has 
ever  been  found  in  the  Patent  Office,  and  on  a 
regular  charge  for  the  offense  of  making  the  sur- 
reptitious paper  and  introducing  it  amongst  the 
files,  he  was  found  guilty  in  September,  1871, 
and  debarred,  by  order  of  the  Commissioner  of 
Patents,  from  further  access  to  the  papers  of  the 
office. 

This  amended  caveat,  therefore,  as  well  as  the 
testimony  of  Norton  on  the  subject,  may  be  laid 
out  of  view. 

A  witness  by  the  name  of  Sherwood,  a  ma- 
chinist and  model-maker,  was  examined,  who 
produced  a  sheet  or  two  of  items  of  account,  cop- 
ied from  his  books,  showing  charges  against 
Norton  for  work  on  "stamps  "in  1857,  1859, 
1860  and  1862.  There  were  four  items  in  1857 
under  date  of  May,  for  certain  hours  of  work, 
charged  thus:  "  May  8.  To  three  hours,  finish 
388]  stamp. "  There  was  a  large  number  of  items  of 
similar  character  in  the  other  years  named,  par- 
ticularly in  January  and  March,  1859,  and  Au- 
gust, September,  November  and  December, 
1862,  corresponding,  as  will  be  observed,  with 
the  times  when  Norton  must  have  been  getting 
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up  his  models  for  his  different  patents.  The  wit- 
ness was  unable  to  distinguish  the  kind  of  stamps 
he  worked  on  at  these  different  dates,  except 
that  he  professed  to  feel  quite  sure  that  the  first 
one  would  postmark  a  letter  and  cancel  a  stamp 
thereon  at  the  same  time.  Describing,  on  hi* 
cross-examination,  the  stamp  which  he  thus  re- 
ferred to,  he  says:  "It  was  a  dating  wheel- 
stamp,  the  wheels  giving  the  dates,  with  a  die 
for  the  office  and  year  in  the  top  of  the  frame 
that  held  it,  blotting  or  canceling  at  one  end  the 
impression  given  by  a  blow  on  the  lever  by 
the  hand."  Now  this  description  applies  aptly 
to  both  the  stamp  patented  in  1857  and  to  that 
patented  in  1859,  except  that  it  was  the  latter 
only  which  had  the  blotting  attachment.  We 
think  it  perfectly  apparent  that  the  witness  had, 
by  a  very  natural  mental  process,  confounded 
the  instruments  together,  and  imagined  that  the 
blotter  was  attached  to  the  first  instead  of  the 
second  invention.  His  examination  took  place 
twenty  years  after  the  date  of  the  accounts,  and 
he  relied  solely  on  his  memory  as  to  the  charac- 
ter of  the  articles  which  be  worked  upon. 

This  is  really  the  strongest  evidence  that  can 
be  found  in  the  record  affording  any  ground  for 
the  conclusion  that  Norton  ever  produced  any 
double  stamp  at  all  prior  to  the  one  he  patented 
in  1859.  The  testimony  of  Mr.  King,  the  former 
Assistant  Postmaster-General,  when  compared 
with  his  own  contemporary  letters  and  other 
circumstances,  clearly  indicates  that  he  had, 
quit*  naturally,  confounded  the  device  of  one 
date  with  that  of  a  later  date.  Other  evidence 
was  relied  on,  but  all  of  such  a  loose  and  indefi- 
nite character  that  no  reliance  can  be  placed 
on  it  in  support  of  the  complainant's  theory. 
And  it  is  quite  significant  that  no  stamp  of  the 
kind  claimed,  made  at  the  period  in  question, 
was  produced  in  the  examination.  Had  such 
stamps  ever  been  in  existence,  it  is  strange  that 
they  should  have  altogether  disappeared. 

Now,  there  is  abundant  evidence  in  the  rec- 
ord to  show  that  double  stamps  were  conceived 
of  and  used  before  1859,  and  that  about  that 
time  they  sprung  up  spontaneously  in  various 
parts  of  the  country.  It  was  but  recently 
that  there  had  been  any  demand  for  their  con- 
struction, »ince  postage-stamps  had  not  been  in 
general  use  in  the  country  for  any  long  peri- 
od. They  were  first  authorized  to  be  issued 
and  used  by  the  Act  of  March  8,  1847,  9  Stat, 
at  L.,  188;  but  it  was  optional  to  use  them  or 
not.  By  the  Act  of  1851,  postage  on  single  let- 
ters was  reduced  from  five  cents  to  three  on  be- 
ing prepaid  9  Stat,  at  L. ,  587.  It  was  not  till 
the  passage  of  the  Act  of  March  8, 1855, 10  Stat, 
at  L.,  641,  that  all  postage  was  required  to  be 
prepaid.  This  law  first  brought  postage-stamps 
into  universal  use;  and  as  they  must  be  can- 
celed, two  impressions  bad  to  be  made  on  a  let- 
ter, one  for  the  ordinary  postmark,  giving  the 
place  and  date  of  mailing  the  letter;  the  other 
for  canceling  or  effacing  the  postage-stamp. 
This  required  two  blows  and  produced  double 
work.  But  without  any  great  exercise  of  inge- 
nuity, postmasters  and  clerks  in  various  places 
improvised  double  stamps,  generally  by  screw- 
ing, welding  or  binding  to  the  side  of  the  com- 
mon stamp  an  appendage  to  serve  ae  a  blottet 
at  the  same  time.  This  was  done  by  Ezra  Mil- 
ler, at  Janesville,  Wisconsin,  as  early  as  Janu- 
ary, 1859.  or  in  1858;  and  by  Gen.  Dix,  in  New 
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York,  and  one  Powers  in  Buffalo,  in  the  sum- 
mer of  1860.  There  is  also  evidence  that  a  sim- 
ilar appendage  for  the  purpose  of  stamping  a 
large  figure  5,  to  show  the  postage  due,  was  in- 
vented and  used  by  one  Rees  in  the  Philadel- 
phia postolfice  as  early  as  1845,  when  the  rates 
of  postage  were  5  ana  10  cents;  and  that  one 
Ireland  devised  and  used  at  the  same  office  a 
like  appendage  for  canceling  postage  stamps  as 
early  as  1858.  Other  similar  devices  were  re- 
ferred to  in  the  evidence.  The  adoption  of  a 
more  artistic  and  convenient  form  of  the  instru- 
ment thus  spontaneously  originated,  as  its  use 
was  continued  and  became  more  imperative, 
was  a  matter  of  course.  Norton's  particular  form 
and  construction  of  the  double  stamp,  as  de- 
scribed in  his  patent  of  1868,  was  undoubtedly 
an  improvement;  but  we  should  expect  to  find, 
as  we  do  find,  that  he  was  restricted  in  his 
claim  to  the  particular  form  and  construction 
set  forth  in  his  specification. 

A  reference  to  Norton's  application  for  the 
original  patent  in  question  in  this  case,  a  copy 
of  which  is  in  evidence,  and  which,  being  pre- 
served of  record  in  the  Patent  Office,  may  prop- 
erly be  referred  to,  shows  that  the  functiona- 
ries of  that  office  regarded  it  important  that  the 
instrument  sought  to  be  patented  should  be 
specialized  with  particularity.  This  application 
was  presented  to  the  office  on  the  5th  of  Janu- 
ary, 1868,  and  was  rejected  on  the  21st  of  Feb- 
ruary. On  the  21st  of  March,  1868,  the  appli- 
cation was  renewed  in  a  letter  addressed  by 
Norton  to  the  Commissioner  of  Patents,  and 
after  certain  amendments  were  made  to  the 
specification,  the  patent  was  allowed  to  pass. 
The  most  important  amendment  was  the  inser- 
tion of  that  portion  of  the  specification  com- 
mencing with  the  words,  "The  said  canceling 
stamp  or  device  (C)  being  thus  constructed  with 
cork,  rubber  or  other  elastic  substance  for  type 
or  blotter,"  and  so  on,  to  the  end  of  the  para- 
graph. This  amendment  derives  further  im- 
19691  port*1106  an(l  illustration  from  the  letter  of  Nor- 
1  J  ton  above  referred  to,  in  which  a  renewal  of  the 
application  was  made,  and  which  was  dated  at 
the  National  Hotel,  in  Washington,  March  21, 
1863.    In  that  letter  the  writer  says: 

"I  do  not  understand  that  the  device  referred 
to  in  your  letter  of  the  21st  of  February  last  is 
*a  common  ink  canceling  stamp,  such  as  has 
been  used  for  years  in  our  postomces  for  blot- 
ting and  thus  canceling  postolfice  stamps. '  The 
devices  to  which  you  undoubtedly  refer  have 
always  been  made  of  metal  entirely  or  of  wood 
entirely.  Wood  was  found  to  answer  no  pur- 
pose, because  not  at  all  durable,  so  metal  ones 
were  used.  Now,  this  device  consists  of  a  barrel 
or  tube,  into  which  wood,  cork,  rubber  or  tome 
each  material  it  inserted,  for  the  purpose  of  hold- 
ing an  indelible  ink  in  quantities  sufficient  to 
blot  the  postage-stamp  so  thoroughly  as  to  pre- 
vent the  same  being  washed  or  cleansed  by  a 
chemical  mixture  and  again  being  used  in  pay- 
ment of  postage.  This  tube  or  barrel  holds  firm- 
ly tlie  elastic  substance  therein,  and  prevents  the 
same  from  undue  wear  and  exposure.  The  elas- 
tic substance  therein  being  worn  out,  can  again 
be  replaced  at  the  office  where  used,  thus  saving 
the  trouble  and  expense  of  returning  the  same 
to  the  gov't  contractors  for  such  repairs.  This, 
therefore,  constitutes  a  new  device,  composed  of 
two  distinct  parts  in  combination,  producing 
See  14  Otto. 


new  results,  besides  blotting  the  postage-stamp. 

This  device  being  new,  its  combination  with 
the  postmarking  device,  for  the  purposes  set 
forth  in  the  specification, is  of  course  new.  Upon 
these  two  claims  I,  therefore,  most  respectfully 
ask  a  patent." 

On  the  same  day  that  this  letter  was  received, 
according  to  the  memorandum  on  the  file- wrap- 
per, the  specification  was  returned  to  the  appli- 
cant to  enable  him  to  amend  it,  and  was  re-c.\- 
amined  on  the  26th  of  March,  and  favorably 
passed  upon  on  the  1st  of  April.  No  one  can 
read  the  patent  in  the  light  of  these  con  tern  pora- 
ry  documents,  and  of  the  previous  history  of 
the  stamp,  without  arriving  at  the  conclusion 
that,  so  far  as  the  blotting  device  was  separate- 
ly concerned,  the  invention  consisted  of  and 
was  confined  to  a  tube  containing  a  type-blotter 
made  of  an  elastic  substance,  as  contradistin- 
guished from  iron  or  other  hard  substance.  The 
iron  or  steel  blotter  had  been  patented  in  1862, 
as  already  mentioned,  and  as  will  be  shown 
more  fully  hereafter.  There  was  not,  there  could 
not  have  been,  any  inadvertence  or  mistake  in 
confining  the  invention  to  the  combination  de- 
scribed and  claimed  in  the  patent. 

The  second  claim  is  merely  that  of  a  combi- 
nation of  this  specific  device  with  the  other 
parts  of  the  apparatus.  As  the  patentee  says, 
in  his  letter  to  the  commissioner,  "This  device 
being  new,  its  combination  with  the  postmark- 
ing device  for  the  purposes  set  forth  in  the  ap- 
plication is,  of  course,  new."  In  other  words, 
the  substantive  invention,  for  which  the  appli- 
cant desired  a  patent,  was  the  blotting  device 
constructed  specifically  in  the  manner  and  for 
the  purpose  described.  The  addition  of  the 
combination  claim  was  for  the  purpose  of  pos- 
sibly securing  the  combination,  if  the  principal 
claim  should  be  found  to  be  untenable. 

Perhaps  we  have  gone  more  minutely  into 
the  evidence  relating  to  the  progressive  improve- 
ments in  this  instrument  than  was  necessary  to 
show  that  the  claim  of  the  patent  was  not  more 
restricted  than  it  should  have  been.  The  court 
ought  not  to  be  called  upon  to  explore  the  en- 
tire history  of  an  art  in  order  to  ascertain  what 
a  patentee  might  have  included  in  his  patent 
had  he  been  so  disposed.  If  he  was  the  author 
of  any  other  invention  than  that  which  he  spe- 
cifically describes  and  claims,  though  he  might 
have  asked  to  have  it  patented  at  the  same  time, 
and  in  the  same  patent,  yet  if  he  has  not  done 
so,  and  afterwards  desires  to  secure  it,  be  is 
bound  to  make  a  new  and  distinct  application 
for  that  purpose,  and  make  it  the  subject  of  a 
new  and  different  patent.  When  a  patent  fully 
and  clearly,  without  ambiguity  or  obscurity, 
describes  and  claims  a  specific  invention,  com- 
plete in  itself,  so  that  it  cannot  be  said  to  be  in- 
operative or  invalid  by  reason  of  a  defective  or 
insufficient  specification,  a  re-issue  cannot  be 
had  for  the  purpose  of  expanding  and  general- 
izing the  claim  so  as  to  make  it  embrace  an  in- 
vention not  described  and  specified  in  the  orig- 
inal. It  is  difficult  to  express  the  lav/  on  this 
subject  more  aptly  and  forcibly  than  in  the 
words  of  Mr.  Justice  Grier,  in  the  case  of  Burr 
v.  Duryee,  1  Wall.,  577  [68  U.  8.,  XVII.,  660], 
where,  in  delivering  the  unanimous  opinion  of 
the  court,  he  says:  "  The  surrender  of  valid  pa- 
tents, and  the  granting  of  re-issued  patents  there- 
on, with  expanded  or  equivocal  claims,  where  the 
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original  was  clearly  neither '  inoperative  nor  in- 
valid, '  and  whose  specification  is  neither  'defect- 
ive or  insufficient,'  is  a  great  abuse  of  the  privi- 
lege granted  by  the  statute,  and  productive  of 
great  injury  to  the  public.  This  privilege  was 
not  given  to  the  patentee  or  his  assignee  in  order 
that  the  patent  may  be  rendered  more  elastic  or 
expansive  and,  therefore,  more  'available'  for 
the  suppression  of  all  other  inventions."  Of 
course,  if,  by  actual  inadvertence,  accident  or 
mistake,  innocently  committed,  the  claim  does 
not  fully  assert  or  define  the  patentee's  right  in 
the  invention  specified  in  the  patent,  a  speedy 
application  for  its  correction,  before  adverse 
rights  have  accrued,  may  be  granted,  as  we  have 
explained  in  the  recent  case  of  MiUer  v.  Brass 
Co.  [ante,  788].  But  where  it  is  apparent  on 
the  face  of  the  patent,  or  by  cotemporary  rec- 
ords, that  no  such  inadvertence,  accident  or  mis- 
take, as  claimed  in  a  re-issue  of  it,  could  have 
occurred,  an  expansion  of  the  claim  cannot  be 
allowed  or  sustained. 

Turning  now  to  the  re-issued  patent  on  which 
the  present  suit  was  brought,  which  is  the  third 
re-issue,  dated  October  4,  1870,  we  find  the  in- 
vention described  as  follows: 

"  The  nature  of  my  said  invention  and  im- 
provements herein  contained  and  described  con- 
sists in  the  employment  and  combination  of  a 
device  or  die  used  for  the  more  complete  and 
perfect  cancellation  of  postage-stamps  or  letter- 
franks  by  means  of  soft  wood  used  endwise,  or 
of  cork,  rubber  or  other  suitable  material,  where- 
by such  stamp  or  frank  is  effaced  and  canceled, 
in  and  by  indelible  or  other  ink,  in  the  manner 
substantially  as  herein  described  and  set  forth. 

I*  also  consists  in  the  combination  of  a  post- 
age-stamp  canceling  device  or  die,  constructed 
of  wood,  cork,  rubber,  or  any  suitable  material, 
with  any  suitably  arranged  and  constructed 
postmarking  stamp  or  device,  so  as  to  cancel, 
efface  or  destroy  the  postage-stamp  or  letter- 
frank  with  indelible  or  any  suitable  ink  at  the 
same  time,  blow,  or  operation  of  the  stamp  or 
instrument  by  which  the  postmark  is  given  or 
made  upon  the  letter,  envelope  or  packet,  sub- 
stantially as  herein  described  and  set  forth. 

It  also  consists  of  the  postmarking  of  letters, 
envelopes  or  packets,  and  in  the  cancellation  of 
the  postage-stamp  or  stamps  thereon,  with,  in, 
or  by  any  suitable  ink,  or  similar  material,  by 
means  of  some  soft  wood  used  endwise  against 
the  postage-stamp,  or  by  the  means  of  cork,  rub- 
ber, iron  or  steel,  or  by  means  of  any  other  suit- 
able material  so  combined  with  the  postmarking 
stamp  or  instrument  as  to  cancel,  efface  or  de- 
stroy the  postage -stamp  or  stamps  at  one  and 
the  same  blow  or  operation  of  the  entire  instru- 
ment thus  constructed  for  that  purpose,  where- 
by to  prevent  a  second  or  re-use  of  such  post- 
age-stamp or  stamps." 

After  some  details  as  to  the  mode  of  construc- 
tion, the  specification  prc-eeds: 

"  The  said  canceling  type  or  dye  can  be  easily 
repaired,  or  replaced  by  r.  new  one,  whenever 
desired,  and  at  very  little  expense;  and  such  can- 
celing dye  or  type  G  may  extend  upward  to  the 
said  cross-bar  B,  and  there  be  connected  to  the 
same  by  means  of  a  screw,  pin  or  small  bolt. 
In  such  ease  there  would  not  be  any  tube  or  jnpe 
surrounding  said  canceling  dye  or  type  G.  The 
operation  and  effect  produced  would  in  such 
case  of  construction  be  the  same. 
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The  said  postage-stamp  canceling  device,  die 
or  type  G  may  be  of  any  desired  distance  from 
the  aforesaid  postmarking  or  dating  device  or 
stamp  D,  or  it  may  be  securely  fastened  to  the 
immediate  side  of  the  said  postmarking  and  dat- 
ing part  or  stamp  or  device  D  by  any  conven- 
ient and  suitable  mechanical  means. 

The  said  canceling  dye,  type  or  device  G  I 
prefer  to  use  made  of  cork,  as  it  will  bold  a 
much  greater  quantity  of  canceling  ink  upon 
and  in  the  lower  face  thereof,  and  when  it  comes 
in  contact  with  the  printed  surface  of  the  post- 
age stamp,  such  surface  will  become  somewhat 
and  sufficiently  broken  by  means  thereof  ,  and 
thus  and  thereby  inject  into  or  impregnate  such 
broken  surface  with  the  said  canceling  ink, 
whereby  such  postage-stamp,  so  operated  upon 
and  filled  with  such  ink,  cannot  be  sufficiently 
cleansed  by  any  means  as  to  enable  it  to  be  re- 
used, or  used  a  second  time,  in  fraud  upon  the 
postal  revenue,  without  immediate  detection  of 
the  same. 

Soft  wood,  used  endwise,  will  answer  nearly 
the  same  purpose.  Still,  long  and  continued  use 
after  the  granting  of  my  said  patent,  April  14, 
1888,  has  fully  proven  the  superiority  of  the 
cork  for  the  canceling  dye  or  type  used  upon 
postage-stamps  as  aforesaid.  *  *  * 

I  also  construct  my  said  postage-stamp  can- 
celing device,  die  or  type  of  east  iron,  steel  or 
other  suitable  metal,  substantially  as  shown  at 
G',  Figs.  5  and  6,  and  which  may  be  secured  to 
the  said  cross-bar  or  piece  B  in  like  manner  as 
the  said  tube  or  cylinder  C,  Figs.  2  and  4,  and 
which  is  done  either  by  screw  and  nut  where 
the  same  unites  with  the  said  cross-bar,  or  it 
may  there  be  firmly  fastened  by  means  of  suit- 
ably constructed  and  arranged  pins  or  rivets,  or 
the  same  may  be  soldered  to  the  under  side  of 
said  cross-bar  or  piece  B,  or  otherwise  attached 
thereto.  *  *  • 

The  aforesaid  metal  canceling  device,  die  or 
type  G,  Figs.  5  and  6,  may  also  be  fastened  or 
secured  to  the  immediate  side  of  the  said  post- 
marking device  by  any  good  and  sufficient  means, 
substantially  as  hereinbefore  described  and  set 
forth,  in  reference  to  the  said  device  C,  or  tube 
or  cylinder,  constructed  to  receive  and  contain 
the  said  type  or  die  G,  Figs.  2,  8  and  4. 

Such  metallic  device,  dye  or  type  .may  also 
have  upon  its  lower  face  or  lower  surface  any 
suitable  configuration  deemed  best  to  use  for 
the  purpose  of  canceling  the  postage-stamp  in, 
with,  or  by  any  suitable  ink  at  the  same  tune, 
blow  and  operation  of  the  instrument  or  appa- 
ratus, as  hereinbefore  statrd  and  set  forth. 

In  any  and  every  case  the  postmarking  of  the 
letter,  envelope  or  packet,  and  the  effacing  or 
cancellation  of  the  postage-stamp  or  letter-frank 
thereon  representing  value,  are  done  at  the  same 
time  and  by  the  same  blow  or  operation  of  the 
said  several  devices  and  parts,  constructed  and 
combined  in  the  manner  and  by  the  means  sub- 
stantially as  herein  described  and  set  forth. 

Both  the  postmarking  and  cancellation  of  the 
said  postage-stamp  are  done  with  indelible  or 
other  and  suitable  ink,  used  for  such  cancella- 
tion or  effacing  of  the  postage-stamp." 

Omitting  much  more  of  this  verbose  specifi- 
cation, containing,  amongst  other  things,  a  dis- 
sertation on  the  supposed  advantages  and  im- 
portance of  the  invention,  we  add  the  summary 
of  the  patentee's  claims,  which  is  as  follows: 
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"  What  I  claim,  and  desire  to  secure  by  letters 
patent  of  the  United  States  of  America,  is: 

1.  The  postage-stamp  canceling  device,  cy- 
linder, or  tube  C,  containing  a  die  or  type  G, 
made  of  cork,  wood,  or  other  suitable  material, 
or  any  equivalent  for  said  cylinder  or  tube  C,  or 
for  the  said  canceling  die  or  type  G,  whereby  to 
efface,  cancel  or  destroy  the  postage-stamp  with 
indelible  or  other  ink,  in  the  manner  and  for  the 
purposes  substantially  as  herein  described  and 

[374]  set  forth. 

2.  The  canceling  device,  cylinder,  or  tube  C, 
with  cork  or  wood,  or  any  substantial  equivalent 
thereof,  forming  the  die  or  type  G,  therein,  in 
combination  with  the  cross-bar  or  piece  B,  and 
with  the  postmarking  device  D,  substantially  as 
and  for  the  purposes  herein  described  and  set 
forth. 

3.  Tfte  postmarking  of  letters,  envelopes  and  pack- 
ets, and  the,  cancellation  of  the  postage-stamps 
thereon  with  ink,  at  one  and  the  same  blow  or 
operation  of  the  instrument,  in  the  manner  and 
by  the  means  substantially  as  herein  described 
and  set  forth. 

4.  The  employment  and  combination  of  a  post- 
marking detice,  with  a  postage-stamp  canceling 
device,  both  being  operated  by  one  and  the  same 
handle.for  the  postmarking  of  letters,  envelopes 
or  packets,  and  for  the  cancellation  of  the  post- 
age-stamps thereon  withindclible  or  other  ink, in 
the  manner  substantially  as  herein  described  and 
set  forth." 

By  these  extracts  from  the  specification,  and 
the  summary  of  claims,  it  appears  perfectly  ob- 
Aious  that  the  patentee  has  embraced  in  the  re- 
issued patent  several  matters  of  supposed  in- 
vention different  from  and  additional  to  the  in- 
vention which  formed  the  subject  of  the  origi- 
nal patent.  And  it  is  principally,  if  not  wholly, 
these  new  and  additional  claims  which  the  ap- 
pellant James,  as  postmaster  of  New  York,  is 
charged  with  infringing. 

In  the  first  place,  a  new  form  of  the  canceling 
device  is  set  forth  and  claimed,  different  from 
that  described  in  the  original  patent,  to  wit:  a 
canceling  type  or  die  attached  directly  to  the 
cross-bar,  without  any  tube  or  pipe  surround- 
ing and  holding  the  same.    This  is  not  contem- 

Clatcd  or  hinted  at  in  the  original  patent.  The 
itter  docs  suggest,  it  is  true,  that  "  The  cork, 
rubber  or  other  clastic  material  may  extend  up- 
ward to  the  cross-bar,  and  there  be  connected  to 
the  same  by  a  screw  or  pin-bolt,  if  desired;" 
but  this  suggestion  had  reference  to  a  type  in- 
closed, at  the  same  time,  by  a  surrounding  cyl- 
inder, which  formed  the  distinctive  feature  of 
t  he  invention.  The  context  shows  that  nothing 
more  was  intended  by  the  suggestion  than  the 
extension  of  the  type  upward  through  the  cyl- 
inder and  fastening  it  in  a  particular  way.  The 
1  nought  seems  to  have  occurred  to  the  patentee 
(  375 J  ,1,5,1  lt  might  be  an  advantage,  under  some  cir- 
cumstances, in  addition  to  fastening  the  type  in 
'.he  cylinder  by  compression,  to  extend  it  through 
the  cylinder  and  fasten  it  to  the  bar  to  secure  it 
from  any  danger  of  falling  out  of  the  cylinder 
by  becoming  loose.  Not  a  hint  was  given  that 
( he  cylinder  could  be  dispensed  with.  This  was 
an  afterthought.  The  cylinder  was  clearly  and 
distinctly  set  ftrth  as  a  necessary  constituent  of 
the  device,  and  an  essential  element  in  the  com- 
bination of  which  the  blotting  device  consisted. 

The  bearing  which  this  new  feature  in  the  re- 
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issued  patent  has  on  the  case,  is  evinced  by  the 
fact  that  one  of  the  devices  used  for  several  years 
in  the  postofnee,  which  is  complained  of  as  an 
infringement  of  the  patent,  was  a  naked  blotter 
made  of  cork.directly  attached  to  the  cross-bar, 
without  any  inclosing  cylinder  to  support  it;  also 
by  the  fact  that  the  other  device  used  m  the  post- 
office  during  the  defendant's  term  of  office  con- 
sisted of  an  iron  blotter  directly  attached  to  the 
side  of  the  postmarking  stamp  without  any  in- 
closing cylinder. 

In  our  judgment,  this  addition  to  the  patent 
was  no  part  of  the  original  invention,  and  could 
not  lawfully  be  embraced  in  the  re-issue,  and 
that  the  claim  for  it  is,  therefore,  void.  It  is 
true  that  this  particular  feature  is  not  made  the 
subject  of  a  distinct  claim.  But  it  is  described 
as  part  of  the  invention,  and  would,  probably, 
be  included  in  the  general  and  sweeping  terms 
employed  in  the  claims  that  are  made.  Re- 
garded as  not  being  a  part  of  the  original  in- 
vention, those  claims  cannot  stand  if  they  are 
construed  to  include  it;  if  they  are  construed  so 
as  not  to  include  it,  then  the  use  of  this  form  of 
device  by  the  defendant  cannot  be  adjudged  an 
infringement  of  the  patent. 

Another  new  matter,  forming  no  part  of  the 
original  invention,  but  expressly  disclaimed  in 
the  original  patent,  is  the  making  of  the  blotter 
of  cast  iron, st eel  or  other  suitable  material.  The 
original  specification,  in  various  forms  of  ex- 
pression, excludes  such  materials.  The  words 
"wood,  cork,  rubber  or  any  similar  material " 
have  this  intention,  as  shown  by  the  context. 
A  claimed  advantage  is  that  "  The  said  cork, 
rubber  or  other  elastic  substance,  as  afore- 
said, will  render  the  said  stamp  capable  of  an 
easy  and  rapid  use;  for  there  being  a  yielding 
of  the  same  when  the  blow  is  given,  the  opera- 
tor will  not  tire  as  soon  by  a  constant  or  con- 
tinued use  of  the  same  as  Hough  it  were  of  solid  (3 
metal.  The  said  blotter  or  type  can  be  more 
easily  rcpnired  or  replaced  by  a  new  one.  at  less 
expense  than  if  made  of  solid  metal."  This 
language  amounts  to  an  express  disclaimer  of 
solid  metal.  The  merit  claimed  for  the  inven- 
tion was  that  the  clastic  materials  proposed  to  be 
used  for  the  blotter,  and  the  use  of  which  the  pa- 
tent throughout  supposes  possible  by  the  support 
received  from  the  surrounding  cylinder  were  far 
superior  to  solid  metal  and  other  solid  and  inelas- 
tic substances.  How,  after  this,  itcoula  be  sup- 
posed that  the  use  of  solid  metal  as  a  material  for 
the  type-blotter  was  included  in  the  invention, 
and  that  a  claim  for  it  was  omitted  through  in- 
advertence and  mistake,  it  is  difficult  to  under- 
stand. Besides.as  already  seen.and  will  be  again 
adverted  to,  the  use  of  steel  or  other  material 
that  would  answer  the  purpose  had  already 
been  described  and  claimed  in  Norton's  patent 
of  1862.  We  think  that  any  claim  in  the  re- 
issued patent  which  can  be  fairly  construed  to 
embrace  a  blotter  made  of  metal  is  void,  and 
that  the  use  of  such  a  blotter  by  the  defendant 
did  not  afford  the  patentee  or  the  complainant 
any  just  ground  of  complaint. 

In  connection  with  this  brand  of  the  sub- 
ject, it  is  observable  that  the  patentee  has  added 
two  new  diagra-ns  to  his  drawings  for  the  pur- 
pose of  exhibiting  and  illustrating  this  new 
ground  of  claim.  This  fact,  though  not  deci- 
sive, is  strongly  corroborative  of  the  conclusion 
which  we  have  reached  on  the  subject. 
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The  third  addition  in  the  re-issued  patent  to 
the  invention  described  in  the  original  is,  that  of 
the  process  of  stamping  letters  with  a  postmark 
and  canceling  the  postage-stamp,  at  one  and  the 
same  blow  or  operation  of  the  instrument,  in 
the  manner  and  by  the  means  described  and  set 
forth.  Leaving  out  of  view  the  history  of  the 
art  prior  to  the  invention  claimed  by  the  pa- 
tentee, what  possible  pretense  can  there  be  for 
contending  that  the  general  process  was  part  of 
the  invention  which  formed  the  subject  of  the 
original  patent?  Suppose  it  be  true  that  Nor- 
ton was  the  first  inventor  of  this  process,  was 
that  process  the  invention  which  he  sought  to 
secure  in  the  original  patent?  A  patent  for  a 
process  and  a  patent  for  an  implement  or  a  ma- 
chine are  very  different  things.  Powder  Co.  v. 
Powder  Works,  98  U.  S.,  128  [XXV., 77].  Where 
a  new  process  produces  a  new  substance,  the 
invention  of  the  process  is  the  same  as  the  in- 
vention of  the  substance,  and  a  patent  for  the 
one  may  be  re-issued  so  as  to  include  both,  as 
was  done  in  the  case  of  Goodyear's  vulcanized 
rubber  patent.  But  a  process,  and  a  machine 
for  applying  the  process,  are  not  necessarily  one 
and  the  same  invention.  They  are  generally 
distinct  and  different.  The  process  or  act  of 
making  a  postmark  and  canceling  a  postage- 
stamp  by  a  single  blow  or  operation,  as  a  sub- 
ject of  invention,  is  a  totally  different  thing  in 
the  patent  law  from  a  stamp  constructed  for 
performing  that  process.  The  claim  of  the  proc- 
ess in  the  present  case,  however,  is  not  so 
broad  as  this.  It  is  for  the  process  or  act  of 
stamping  letters  with  a  postmark  and  canceling 
the  postage-stamp  at  one  and  the  same  blow  or 
operation  of  the  instrument,  in  the  manner  and 
by  tlie  means  described  and  set  forth.  Perhaps 
this  claim  amounts  to  no  more  than  a  claim  to 
the  exclusive  use  of  the  patented  instrument  or 
device.  If  it  is  anything  more,  it  is  for  a  dif- 
ferent invention  from  that  described  in  the  orig- 
inal patent.  If  it  is  not  for  anything  more,  the 
question  is  brought  back  to  the  instrument  or 
device  itself  which  forms  the  subject  of  the  pa- 
tent, and  which  has  been  already  considered. 

The  last  claim,  to  wit:  "  The  employment 
and  combination  of  a  postmarking  device  with 
a  postage-stamp  canceling  device,  both  being 
operated  by  one  and  the  same  handle  for  the 
postmarking  of  letters,  envelopes  or  packets,  and 
for  the  cancellation  of  the  postage-stamps  there- 
on with  indelible  or  other  ink,  in  the  manner 
substantially  as  herein  described  and  set  forth," 
may  admit  of  two  constructions.  It  may  either 
amount  to  a  claim  for  a  combination  of  any 
kind  of  devices  for  stamping  and  blotting,  or 
for  a  combination  of  the  particular  devices  de- 
scribed in  the  patent.  Inasmuch  as  these  spec- 
ified devices,  as  we  have  already  shown,  cm- 
brace  new  devices  not  described  in  the  original 
patent,  the  claim  is  too  broad  in  cither  of  its  as- 
pects to  be  advanced  in  a  re-issue  of  that  patent, 
unless  the  patentee  was  really  the  inventor  of 
the  general  combination  of  such  devices  in  a 
double  stamp,  and  was  entitled  to  add  a  claim 
therefor  to  such  re-issue.  We  have  seen  that 
his  original  patent  was  for  a  specific  blotting 
device,  and  for  the  combination  of  such  specific 
device  with  a  post-stamping  device  in  the  same 
instrument.  Could  he,  in  a  re-issue  of  the  pa- 
tent, lawfully  make  the  broad  claim  of  the  com- 
bination of  any  and  all  devices  for  blotting  and 
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post-stamping,  at  one  and  the  same  time,  in  one 
and  the  same  instrument?  This  would  be,  it  is 
true,  only  adding  a  new  claim  to  his  patent,  but 
greatly  enlarging  its  scope  and  making  it  to 
embrace  every  kind  of  double  stamp  that  can 
be  conceived.  Did  he  forget  to  insert  this  claim 
in  his  original  patent?  Was  it  admitted  through 
accident  or  mistake?  When  we  examine  his. 
original  application,  the  changes  it  underwent, 
the  careful  exclusions  as  well  as  inclusions 
which  it  contained,  and  the  particularity  of  the 
specific  combination  which  he  did  claim,  could 
he,  after  the  lapse  of  more  than  a  year  (if  wc 
take  the  date  of  his  first  application  for  a  re-is- 
sue as  the  time  for  consideration),  be  allowed  to 
return  to  the  Patent  Office  and  pretend  that  he 
bad  inadvertently  omitted  the  principal  claim 
of  the  whole  thing?  If  he  was,  or  pretended  to- 
be,  really  the  inventor  of  the  entire  double- 
stamp,  did  not  the  patent,  on  its  face,  show  that 
the  invention  was  not  secured  to  him,  that  it  con- 
tained no  such  claim?  And  was  not  this  omis- 
sion obvious  on  inspection?  The  truth  is,  that 
when  he  made  his  original  application,  and  got 
his  original  patent,  all  the  documents  show  de- 
monstrably that  he  did  not  intend  it  to  embrace 
any  such  broad  invention.  That  was  not  the 
invention  he  sought  to  secure.  Having  ob- 
tained a  patent  for  his  specific  device  and 
combination,  if  he  afterwards  wished  to  claim 
the  general  combination,  and  had  not  already 
abandoned  it  by  taking  a  narrower  patent,  he 
was  bound  to  make  a  new  application  for  that 
purpose.  Patentees  avoid  doing  this  when  they 
can,  and  seek  to  embrace  additional  matters  in 
a  re-issue,  in  order  to  supersede  and  get  posses- 
sion of  the  rights  which  the  public,  by  lapse  of 
time  or  other  cause,  have  acquired  in  the  mean- 
time. It  is  for  this  very  reason  that  the  law 
does  not  allow  them  to  take  a  rc-Lssue  for  any- 
thing but  the  same  invention  described  and 
claimed  in  the  original  patent. 

But  these  broad  claims  in  the  re-issued  pa- 
tent, if  construed  according  to  the  latitude  in  (379] 
which  they  are  expressed,  arc  void  by  reason  of 
embracing  inventions  which  had  been  patented 
both  in  England  and  in  this  country  prior  to 
the  patentee's  application  for  the  original  pa- 
tent. 

A  stamp  with  a  postmarking  device  and  a 
blotting  device  combined  in  one  instrument  was 
described  in  an  English  patent,  dated  April  24. 
1800,  granted  to  one  David  G.  Berri.  As  shown 
in  the  drawing,  the  postmarker  and  blotter  wen- 
attached  to  one  metallic  plate,  analogous  and 
equivalent  to  the  cross-bar  described  in  Nor- 
ton's patent,  to  the  center  of  which  plate  the 
handle  was  attached,  so  that  the  instrument  was 
equally  balanced.  The  particular  object  of  the 
patent  was  to  secure  a  method  of  hinging  the 
plate  containing  the  types  on  to  the  fixed  plate 
to  facilitate  the  insertion  and  change  of  the 
types.  But  the  double  stamp  is  fully  exhibited ; 
and  the  patentee,  in  the  specification,  says:  "In 
conclusion  to  the  foregoing  description,  it  may 
be  here  necessary  to  note  that  my  improved  date 
stamp  may  be  employed,  either  in  connection 
with  the  double  or  obliterating  mark,  as  repre- 
sented, or  separately,  in  conformity  with  the 
usual  requirements. 

The  same  combination  of  postmarker  and 
blotter  in  one  instrument  was  also  exhibited  in 
Norton's  own  patent  of  August  9,  1859.  As  he 
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did  not  then  reserve  the  process  of  stamping 
letters  with  such  on  instrument,  nor  the  com- 
bination of  a  postmarker  and  a  blotter,  and  did 
not  make  any  simultaneous  application  there- 
for, he  could  not  afterwards  obtain  a  patent  for 
such  process  and  combination,  but  would  be 
restricted  to  such  particular  combination  or 
process  as  might  be  exhibited  in  a  new  device 
or  apparatus. 

We  have  already  referred  to  this  patent  of 
1859,  and  will  here  only  quote  from  the  spec- 
ification, to  show  the  construction  of  the  stamp, 
and  the  scope  which  the  patentee  claimed  his 
invention  to  possess.    He  says: 

"The  blotter  (J)  is  fastened  to  the  frame  (B) 
upon  one  side  thereof  by  the  use  of  the  shaft 
(D),  one  end  of  which  passes  through  the  upper 
part  of  the  said  blotter,  and  which  is  firmly  se- 
cured to  the  said  frame  by  means  of  the  nut(E), 
or  by  using  it  for  the  nut  in  place  of  the  said 
nut  (E)  as  aforesaid.  This  blotter  is  then  and 
thereby  retained  in  a  fixed  and  strong  position 
by  means  of  the  screw  (S>  in  connection  with 
the  said  shaft  (D),  the  blotter  (J)  or  nut  (E),and 
is  for  the  purpose  of  cutting,  inking,  blotting, 
1 3IJOJ  effacing  and  effectually  canceling  the  frank  or 
postage-stamp,  while,  at  the  same  time  and  op- 
eration, the  name  of  the  postoffice,  the  year,  the 
month  and  the  day  thereof  are  given  upon  the 
envelope  or  letter  at  one  side  of  the  said  frank 
or  postage-stamp,  and  ndt  upon  it  as  now  prac- 
ticed, in  order  to  efface  and  to  cancel  it  under  the 
operation  of  stamping,  which  unduly  wears  out 
the  marking  stamp,  gives  a  bad  and  unintelli- 
gible impression,  and  is  in  direct  violation  of 
the  rules  or  statute  of  the  Postoffice  Department. 
This  stamp  may  have  another  blotter  like  (J), 
which  shall  be  upon  the  opposite  side  thereof, 
by  the  use  of  which  the  frank  or  postage-stamp 
would  be  cut,  inked,  blotted,  effaced  and  can- 
celed upon  any  part  of  the  letter  or  envelope 
where  it  may  be  placed.  One  blotter  like  (J), 
however,  is  believed  to  answer  the  required  pur- 
pose. Tina  blotter  (J)  may  be  made  of  any  size 
or  sliape,  and  of  any  material  to  answer  tlie  end 
or  purpose  eought  to  be  obtained.  The  face, 
which  receives  the  ink,  and  which  comes  direct- 
ly upon  the  frank  or  postage-stamp,  is  grooved 
or  cut,  thereby  leaving  various  projections, 
which  have  a  sharp  or  knife-edge  sufficient  for 
each  to  cut  entirely  through  the  frank  or  post- 
age-stamp, but  not  through  the  envelope  im- 
mediately under  the  same,  while  at  the  same 
time  the  places  thus  cut  are  inked  by  the  same 
sharp-edged  projections  or  cutters  on  the  face 
of  the  said  blotter  as  aforesaid.  The  said  blot- 
ter (J)  should  be  made  of  the  best  kind  of  cast 
tied,  and  in  such  shape  as  not  to  break  any  part 
thereof.  The  projections  upon  the  face  of  the 
said  blotter  may  be  kept  sharp  and  in  cutting 
order  by  filing  and  sharpening  them  wher  dull. 

The  claim  of  this  patent  is  as  follows : 

"Having  thus  set  forth  and  described  my  in- 
vention, what  I  claim  and  desire  to  secure  by 
letters  patent  of  the  United  States  is : 

The  Blotter  (J),  connected  or  attached  to  the 
main  part  of  any  'postoffice  postmarking  stamp' 
for  the  purpose  of  cutting  and  inking,  blotting, 
and  effacing  so  as  to  successfully  cancel  the 
frank  or  postage-stamp  of  any  letter  or  any 
package  at  the  same  time  and  operation  of  mark- 
ing or  printing  upon  such  letter  or  package  the 
name  of  any  postoffice,  the  year,  the  month  and 
See  14  Otto. 


the  day  of  the  month,  substantially  as  and  for 
the  purpose  herein  set  forth." 

Another  patent  was  taken  out  by  Norton  on 
the  16th  of  December,  1862,  for  a  double  stamp, 
containing  a  combination  of  the  postmarker  and 
blotter  and  the  cross-bar  connecting  them,  and 
to  which  they  were  attached.  The  drawings 
attached  to  this  patent,  exhibit  exactly  the 
same  form  of  instrument  which  is  exhibited  and 
described  in  the  drawings  and  specification  of 
the  patent  sued  on  in  this  case.  The  blotter, 
however,  instead  of  being  confined  to  wood, 
cork  or  other  elastic  material,  was  proposed  to 
be  made  of  "steel  or  other  material  which  will 
answer  the  purpose,"  and  to  have  on  its  face 
circular  cutters,  inclosed  in  circular  rings,  to 
cut  the  postage-stamp  at  the  same  time  that  it 
defaced  it  with  ink.  The  invention  is  described 
in  the  specification  as  follows: 

"The  nature  of  my  improvement  consists  in 
so  constructing  canceling  stamps  that  the  same 
shall  cut  the  postage-stamp,  or  any  stamp  sim- 
ilar thereto,  without  injurV  to  the  contents  of 
the  envelope  or  packet  inclosed  therein,  and  at 
the  same  time  cause  a  heavy  circular  mark  upon 
the  inside,  and  one  upon  the  outside  of  that  part 
of  the  stamp  or  letter-frank  canceled  by  the  cut- 
ting device,  so  that  said  postage-stamp  or  letter- 
frank  shall  readily  show  cancellation  m  ink,  and 
when  removed  from  the  letter  or  packet  on 
which  the  same  may  have  been  canceled  it  shall 
be  reduced  to  parts  or  pieces  whereby  a  second 
use  of  the  said  stamp  or  frank  is  thus  prevented, 
although  it  may  have  been  previously  cleaned 
by  a  chemical  or  other  process. 

It  also  consists  in  the  employment  and  com- 
bination of  a  canceling  stamp  with  a  cutting 
and  inking  device  thereon,  with  a  postmarking 
or  rating  stamp,  so  that  the  canceling  of  the  let- 
ter-frank and  the  postmarking  on  the  envelope 
or  packet  shall  be  effectually  done  by  the  means 
fully  described  hereinafter: 

To  enable  others  skilled  in  the  art  to  which 
my  invention  relates  to  make  and  use  the  same, 
I  will  here  proceed  to  describe  the  construction 
and  operation  thereof,  which  is  as  follows,  to 
wit:  I  construct  the  postmarking  stamp  CD)  of 
steel  or  any  material  which  will  answer  the  pur- 
pose. (O)  is  the  mortise  or  opening  to  receive 
the  type  for  the  month,  the  day  of  the  month, 
and  the  year,  around  which  is  the  name  of  the 
place  where  used.  (E)  is  a  screw  for  the  pur- 
pose of  holding  the  type  in  the  said  openings  (Q). 
This  stamp  is  secured  or  firmly  fastened  to  the 
block  or  cross-piece  (B),  Figs.  1,  2,  and  8,  by 
means  of  the  screw  (K),  which  is  held  in  its 
place  by  means  of  the  small  screw  (a),  Figs.  1 
and  2,  which  is  placed  near  one  side  of  the  said 
screw  (K)  so  as  to  prevent  the  same  from  be- 
coming loose  by  reason  of  turning  backwards." 

After  further  directions  as  to  the  construction 
of  the  canceling  stamp,  he  adds : 

"The  cross-piece  (B)  is  made  of  iron  or  steel, 
and  in  width  the  same  as  the  diameter  of  the 
said  rating  and  canceling  stamp,  and  of  any 
thickness  required.  The  said  canceling  stamp 
(e)  is  securely  fastened  to  the  said  cross-piece  (B), 
and  at  any  desired  distance  from  the  said  rating 
stamp,  (£>),  as  seen  at  Figs.  1,  2  and  8,  and  in 
the  same  manner  as  that  of  the  said  stamp  CD). 
(H)  is  a  screw-bolt  or  stem,  the  lower  end  of 
which  is  screwed  into  the  center  of  the  said  cross- 
piece  (B).  The  handle  (A)  is  then  screwed  upon 
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the  said  bolt  or  stem  (H),  and  firmly  upon  the 
said  cross-piece  (B),  thereby  making  a  strong 
and  reliable  joining  of  the  handle  to  the  whole 
stamp." 

The  claim  in  this  patent  is,  first,  for  the  can- 
celing stamp  separately,  and,  secondly,  as  fol- 
lows : 

"I  also  claim  the  combination  of  the  cancel- 
ing stamp  (e)  and  the  postmarking  or  rating 
stamp  (D)  with  the  cross-piece  (B),  substantially 
as  and  for  the  purposes  herein  described  and  set 
forth." 

It  is  hardly  necessary  to  remark  that  the  pa- 
tentee could  not  include  in  a  subsequent  patent 
any  invention  embraced  or  described  in  a  prior 
one  granted  to  himself,  any  more  than  he  could 
an  invention  embraced  or  described  in  a  prior 
patent  granted  to  a  third  person.  Indeed,  not 
so  well ;  because  he  might  get  a  patent  for  an 
invention  before  patented  to  a  third  person  in 
this  country j  if  he  could  show  that  he  was  the 
first  and  original  inventor,  and  if  he  should 
have  an  interference  declared. 

Now,  a  mere  inspection  of  the  patents  referred 
to  above  will  show  that  after  December,  1862, 
Norton  could  not  lawfully  claim  to  have  a  pa- 
tent for  the  general  process  of  stamping  letters 
with  a  postmark  and  canceling  stamp  at  the 
same  time;  nor  for  the  general  combination  of 
a  post-stamper  aud  blotter  in  one  instrument ; 
nor  for  the  combination  of  a  post-stamper  and 
blotter  connected  by  a  cross-bar  ;  for  ail  these 
things,  in  one  or  other  specific  form,  were  ex- 
hibited in  these  prior  patents. 

Any  such  claim,  therefore,  in  the  re- issued 
patent  of  1870  must  be  inoperative  and  void,  as 
well  because  the  thing  claimed  was  anticipated 
in  former  patents,  as  because  it  would  be  for  a 
different  invention  from  that  contained  and  de- 
scribed in  the  original  patent.  We  may,  there- 
.  fore,  dismiss  from  consideration  the  third  and 
383]  f0Urth  claims  of  the  re-issued  patent.  If  they 
are  to  be  construed  as  being  broader  and  claim- 
ing more  than  the  original  patent,  they  are  void; 
if  to  be  construed  as  claiming  nothing  more, 
they  are  simply  redundant,  because  the  first  and 
second  claims  embrace  all  that  was  in  the  orig- 
inal, and  more. 

The  case,  then,  upon  the  patent,  is  narrowed 
down  to  the  claim  of  the  specific  device  of  the 
blotter  as  described  and  claimed  in  the  original 
patent ;  and  the  combination  thereof  with  the 
postmarking  device  in  one  instrument  by  means 
of  the  cross-bar.  This  being  the  case,  ft  will  be 
pertinent  next  to  inquire  whether  the  defend- 
ant used  that  device  or  combination.  If  he  did 
not,  it  is  unnecessary  to  pursue  the  subject 
further. 

As  we  have  already  seen,  the  canceling  stamp 
or  device,  described  in  the  patent,  consisted  of 
a  cylinder,  corresponding  in  length  to  the  post- 
marking device,  and  containing  a  type  of  wood, 
cork,  rubber  or  other  elastic  material  slightly 
projecting  therefrom.  It  does  not  appear  that 
this  device  was  ever  used  by  the  defendant.  The 
stamp  used  by  him  until  January,  1876,  had 
a  blotter  of  cork,  it  is  true;  but  it  was  not  the 
.specific  device  described  in  the  patent,  and  to 
which  the  patent  was  restricted.  The  cork  was 
not  inclosed  in  a  cylinder  as  demanded  by  the 
patent.  It  was  a  naked  piece  of  cork  directly 
attached  to  the  cross-bar  by  a  common  wood 
screw,  passing  through  a  hole  in  the  cross-bar, 
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and  driven  into  the  cork,  firmly  holding  it  to 
the  bar.  This  device,  of  course,  was  different 
from  that  which  was  patented.  The  only  oth- 
er stamp  used  by  the  defendant  had  a  steel  blot- 
ter,  connected  with  the  postmarker  by  a  solid 
metallic  plate  or  mass  of  metal,  and  having  no 
cylinder.  Neither  of  these  devices  infringed 
the  complainant's  patent,  construed  as  we  con- 
sider it  must  be  in  order  to  have  any  validity  at 
all. 

The  decree  of  the  Circuit  Court  it  reverted  and 
the  cause  remanded,  with  direction*  to  dttmut  Hie 
bill  of  complaint. 

This  decision,  in  effect,  disposes  of  all  three 


James  H.'lloKenney,  Clerk,  Sup.  Court,  C.  8. 


Mr.  Justice  Miller  dissenting: 

As  regards  the  right  to  a  patent  for  an  inven-  (3341 
tion  like  this,  which  can  be  of  use  to  no  one 
but  the  Government  of  the  United  States,  and 
which  is,  therefore,  in  effect,  a  contract  by  the 
United  States  that  it  will  not  use  that  which  is 
essential  to  some  of  its  most  important  opera- 
tions without  paying  to  the  patentee  whatever 
he  may  demand  for  the  use  of  his  invention,  I 
have  great  doubt — a  doubt  which  it  would  have 
been  necessary  to  solve  in  this  case  if  the  ma- 
jority of  the  court  had  believed  the  patent  sued 
on,  valid. 

In  the  opinion  just  delivered  they  nave  held, 
that  while  the  original  patent  to  Norton  might 
have  been  valid  for  some  purposes,  the  re-issued 
patent  is  void  because  it  is  not  for  the  same  in- 
vention. In  this  view  I  do  not  concur. 

The  General  Postofflce  and  its  branches  had 
long  been  in  search  of  an  instrument  which  by 
one  blow — one  strike  of  the  hand— would  mark 
the  name  of  the  place  where  a  letter  was  mailed 
and  the  time,  and  so  deface  the  postage-stamp 
on  the  letter  as  would  make  it  impossible  to  be 
used  again. 

This  had  been  done  by  the  use  of  a  single 
die,  which  held  the  type  indicating  date,  etc., 
and  which  was  made  to  cover  the  stamp  also, 
so  that  the  date  obliterated  the  stamp  by  cover- 
in?  it.  For  reasons  not  necessary  to  mention 
this  did  not  answer,  and  it  became  desirable  to 
have  an  instrument  which  at  one  stroke  defaced 
the  stamp  and  made  beside,  but  apart  from  the 
stamp,  the  postmark  date. 

Many  attempts  to  do  this  had  been  made  with 
more  or  less  success.  Most  of  them  failed  be- 
cause the  handle  which  conveyed  the  power 
from  the  hand  of  the  operator  was  so  placed  in 
regard  to  these  two  marking  instruments  that 
they  did  not  strike  with  entire  unity,  in  point 
of  time,  on  all  the  space  of  the  letter  to  be  cov- 
ered  by  the  two  instruments.  In  my  opinion 
the  record  shows  that  Norton  was  the  first  man 
to  accomplish  this  result  by  uniting  these  two 
marking  instruments  by  a  cross-bar  between 
them,  and  placing  the  shank  or  handle  com- 
mon to  them  both  so  precisely  in  the  center  be- 
tween them  on  the  cross-bar  that  the  stroke 
brought  the  type  and  the  obliterating  device  on 
to  the  surface  of  the  paper  precisely  level,  ami 
with  precision  as  to  time,  over  the  space  which 
they  were  designed  to  cover.  (386) 

This,  I  think,  was  the  principal  merit  of  hfe 
invention.  Connected  with  it,  however,  and 
essential  to  it,  was  his  device  for  obliterating 
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the  uamp.  In  his  original  patent  this  is  de- 
scribed as  a  cylinder  into  which  is  fastened 
something  which  receives  the  indelible  ink  used 
to  obliterate  the  stamp  and  which  imparts  it  to 
the  surface  of  the  stamp  by  the  blow  or  strike 
already  mentioned.  This,  he  said  in  his  origi- 
nal patent  was  made  of  wood,  cork,  rubber,  or 
other  suitable  material. 

It  was  discovered,  by  experience,  afterwards 
that  iron  was  a  more  suitable  material  than 
wood  or  cork  or  rubber,  and  in  the  re-issue  of 
the  patent,  on  which  this  action  is  founded,  iron 
is  mentioned  as  one  of  these  suitable  materials. 

I  do  not  think  this  should  invalidate  the  re- 
issue if  the  original  patent  was  good.  If  iron 
was  a  suitable  material  it  was  covered  by  the 
original  patent.  If  better  than  tbe  materials 
specifically  named,  that  did  not  exclude  it  from 
the  original  patent  nor  make  the  re-issue  void. 

Norao  I  concur  in  tbe  opinion,  that  the  com- 
bination of  the  printing  and  erasing  instrument 
by  a  cross-bar  and  shank  or  handle,  which 
brought  the  force  employed  in  the  stroke  to  act 
equally  and  simultaneously  on  all  the  surface 
to  be  impressed,  was  anticipated  by  any  other 
patent  or  any  other  invention. 

It  would  serve  no  good  end  to  go  into  all  the 
testimony  with  the  elaborate  care  which  char- 
acterizes the  opinion  of  the  court  on  these  dis- 
puted points.  I,  therefore,  content  myself  with 
stating  the  principal  points  in  which  I  differ 
with  that  opinion. 
True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court.  U.  8. 

Clted-10*  U.  8.,  749 ;  105  U.  a,  647 ;  108  U.  Sy  146, 147, 
282,428:  107  U.  8.,fliS;  IOBU.B.,848;  111  TJ.  8.,  108; 
112  (7.  8.,  a»,  668. 


l41°]  LUCRETIABRONSON,  Exrx.  of  Greenb  C. 

Bronson,  Deceased,  Late  Collector  of  the 
Port  of  New  York,  Plff.  in  Err., 
v. 

JOHN  W.  SCHULTEN  et  al. 

(See  8.  C,  14  Otto,  410-418.) 

Vacating  judgment — error*  in — writ  of  error — 
motion — state  practice — laches. 

*L  It  ta  a  general  rule  of  law,  that  all  the  Judg- 
ments, decrees  or  other  orders  of  the  courts,  however 
conclusive  In  their  oharacter,  are  under  the  control 
of  the  court  which  pronounces  them  during  the 
term  at  which  they  are  rendered  or  entered  of  rec- 
ord and  may  then  be  set  aside,  vacated  or  modified 
by  that  court. 

2.  It  is  equally  well  established  that  after  the  term 
has  ended,  all  final  judgments  and  decrees  of  the 
court  pass  beyond  its  control  unless  steps  be  taken 
during  that  term,  by  motion  or  otherwise,  to  set 
aside,  modify  or  correct  them ;  and  if  errors  exist 
they  can  only  be  corrected  by  such  proceeding,  by 
writ  of  error  or  appeal,  as  may  be  allowed  in  a  court 
which  by  law  can  review  the  decision. 

3.  To  this  rule  there  has  always  existed  an  excep- 
tion founded  on  the  common  law  writ  of  error 
coram  vobte,  which  brought  before  the  same  court 
where  tbe  error  was  committed  certain  mistakes  of 
fact  not  put  In  issue  or  passed  upon  by  the  court, 
such  as  the  death  of  one  of  the  parties  when  the 
Judgment  was  rendered,  coverture  of  a  female 
party,  infancy  and  failure  to  appoint  a  guardian, 
error  in  tbe  process,  or  mistake  or  the  clerk.  Butif 
the  error  was  in  the  Judgment  itself,  the  writ  did  not 
lie.  What  was  formerly  done  by  this  writ  is  now  at- 
tained by  motion  and  affidavits  when  necessary. 

4.  Some  of  the  state  courts  have  a  larger  power 

•Head  notes  by  M*  Justice  Mnxxa. 
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conferred  on  them  In  such  cases  by  statute,  and 
others  have  extended  it  by  asserting  a  control  over 
their  own  Judgments  and  administering  equitable 
relief  in  a  summary  way.  There  is  no  uniformity 
among  those  courts  on  this  subject. 

ft.  Neither  the  practice  of  the  courts  nor  the  stat- 
utes of  the  States  in  which  the  courts  of  the  United 
States  are  held,  can  control  those  courts  on  that 
subject. 

ft.  In  the  case  under  consideration,  the  careless- 
ness and  laches  of  plaintiffs  place  them  outside  of 
any  rule  Justifying  relief  by  setting  aside  a  Judg- 
ment after  the  term  at  which  it  was  rendered. 
[No.  107.] 

Argued  Nov.  SI,  SS, 1881.  Decided  Jan.  9,  188S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Mr.  Samuel  P.  Phillips,  Soiicitor-Gen., 
for  plaintiff  in  error. 

Messrs.  Almon  W.  Griswold,  Shellav 
barjrer  dk  Wilson  and  John  E.  Parsons,  for 
defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

On  the  26th  day  of  January,  1877,  the  follow- 
ing order  was  made  of  record  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York: 

"J.  W.  ScOTJLTEN  ET  AL. 
V. 

Greene  C.  Bronson  and  22  other  causes 

A  motion  having  come  on  to  be  heard  before 
this  court  in  the  above  entitled  causes  to  open 
the  judgments  therein: 

Now,  on  reading  and  filing  notice  of  motion 
dated  December  27, 1876,  and  affidavits  annexed 
of  Almon  W.  Griswold  and  A.  Heydenreich,  on 
the  part  of  tbe  plaintiffs,  and  Almon  W.  Gris- 
wold having  been  heard  for  the  motion  on  the 

rt  of  the  plaintiffs,  and  George  Bliss,  Esq. ,  U. 
District  Attorney,  in  opposition  thereto,  and 
due  deliberation  had,  it  is  ordered  that  the  judg- 
ments entered  in  the  above  entitled  causes  upon 
the  verdicts  therein  be  vacated,  and  that  the  as- 
sessment of  the  plaintiffs' damages  under  the  ver- 
dicts in  said  causes  be  referred  to  John  I.  Da- 
venport, Esquire,  as  sole  referee. 

And  it  is  further  ordered  that  the  referee  pro- 
ceed to  adjust  de  novo  the  plaintiffs'  damages 
under  said  verdicts  in  accordance  therewith, 
and  from  the  amounts  found  due,  if  any,  he 
deduct  the  sums  paid  upon  the  judgment 
heretofore  entered  in  each  of  said  cases  respect- 
ively, and  that  he  report  the  balance,  if  any, 
found  due  the  plaintiffs  in  each  of  said  causes. 

The  said  referee  shall  give  notice  to  the  at- 
torneys of  the  respective  parties  of  the  time  and 
place  of  hearing  therein,  and  either  party  may, 
on  the  hearing,  raise  objections,  and  said  referee 
shall  decide  thereon;  and  either  party  may  file 
exceptions  to  such  decision  of  the  referee  with- 
in two  days  after  the  filing  of  the  referee's  re- 
port, and  bring  them  to  a  hearing  before  the 
court  upon  four  days'  notice. 
Dated  January  26, 1877." 
March  8, 1877,  another  order  was  made  that 
the  action  be  continued  in  the  name  of  Lucre tia 
Bronson,  executrix  of  the  will  of  Greene  C. 
Bronson,  who  had  died  in  1868.  March  10  the 
referee's  report  was  filed,  in  which  it  was  found 
that  there  was  due  plaintiffs,  in  addition  to 
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what  had  been  paid  under  the  judgment  set 
aside,  the  sum  of  $1,205.90,  and  on  this  sum  in- 
terest was  allowed  to  the  amount  of  $2,017.21. 
For  these  sums,  with  added  costs,  a  judgment 
was  rendered  in  their  favor.  To  reverse  this 
judgment  the  present  writ  of  error  is  brought. 

Enough  of  the  record  of  the  original  suit,  the 
judgment  in  which  is  thus  set  aside,  is  produced 
before  us  to  show  that  the  action  was  against 
Branson,  as  Collector  of  Customs  for  the  Port 
of  New  York,  and  the  claim  was  for  duties  in 
excess  of  what  was  authorized  by  law  on  a  large 
number  of  separate  importations;  that  a  verdict 
was  given  on  the  trial  for  plaintiffs  for  "the 
amount,  with  interest,  of  the  difference  between 
duties  levied  and  paid  under  protest,  on  com- 
missions at  21  per  cent,  and  such  duties  if  levied 
on  commissions  at  2  per  cent,"  on  the  class  of 
importations  in  question.  The  commissions  al- 
luded to  were  those  paid  by  the  importers  be- 
fore shipment  to  this  country.  As  the  amount 
to  be  recovered  under  this  verdict  was  matter 
of  computation  and  inspection  of  the  custom- 
house papers,  it  was  referred  to  Samuel  Ogden 
to  make  report. 

Neither  the  judgment  of  the  court  which  was 
set  aside,  nor  the  report  of  Ogden,  on  which 
that  judgment  must  have  been  entered,  nor  the 
plaintiffs'  bill  of  particulars,  on  which  the  ac- 
tion was  based,  is  found  in  the  transcript  of  the 
record  on  which  we  are  to  consider  this  case. 
Nor  is  there  any  bill  of  exceptions,  as  there 
should  have  been,  embodying  the  evidence  on 
which  the  court  acted  in  setting  aside  the  for- 
mer judgment.  Nor  is  the  date  of  that  judg- 
ment to  be  ascertained  from  anything  in  this 
record,  unless  we  can  look  at  certain  allldavits 
found  in  the  transcript;  for  neither  the  notice 
of  the  motion  to  set  it  aside  nor  the  order  grant- 
ing that  motion  mention  the  date  of  that  judg- 
ment. It  would  seem  that  a  party  seeking  to 
open  or  set  aside  a  judgment  seventeen  years 
after  it  had  been  entered  and  the  amount  of  it 
paid,  in  order  that  another  judgment  for  a 
larger  amount  might  be  rendered  in  the  same 
suit,  was  not  very  anxious  to  call  attention  to 
dates. 

This  imperfect  state  of  the  record  has  made 
us  hesitate  to  enter  upon  a  review  of  the  case, 
but  as  the  order  setting  aside  the  original  judg- 
ment refers  to  the  notice  of  motion  and  the  an- 
nexed affidavits  as  the  foundation  of  that  order, 
and  identities  those  papers  as  they  are  found  in 
the  transcript,  we  are  of  opinion  that  they  may 
be  considered  as  part  of  the  record,  so  far  as  the 
question  of  the  authority  of  the  court  to  make 
that  order  is  involved. 

Looking  to  these  affidavits,  in  connection  with 
what  is  more  strictly  a  part  of  the  record,  it  ap- 
pears that  the  original  suit  was  commenced  in 
one  of  the  state  courts,  September  2.  1858,  and 
afterwards  removed  into  the  Circuit  Court  of 
the  United  States,  where  plaintiffs  filed  a  dec- 
laration containing  the  common  counts.  It  ap- 
pears that  they  also  served  a  bill  of  particulars, 
setting  out  seventy-four  entries  of  goods  at  the 
custom-house,  on  which  they  had  been  charged 
excessive  duties  by  the  defendant,  Branson, 
which  they  had  paid  under  protest.  The  affi- 
davit of  Murray,  a  refund  clerk  in  the  custom- 
house, states  that  in  thirty-four  of  these  entries 
the  sums  which  should  have  been  allowed  plaint- 
iffs were  omitted  in  the  adjustment.  It  was  on 
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this  statement  that  the  judgment  rendered  on 
the  report  of  the  first  referee,  Ogden,  without 
objection  or  exception  on  either  side,  on  the  5th 
day  of  August,  1860,  was  set  aside,  and  a  new 
reference  made.  This  judgment,  it  appears,  was 
also  paid  and  accepted  by  plaintiffs  in  a  few 
days,  we  may  suppose,  after  it  was  rendered. 
The  affidavit  of  plaintiffs' attorney,  who  attended 
to  the  original  action,  and  on  whose  motion  the 
original  judgment  was  set  aside,  states  that  the 
adjustments  were  made  by  Ogden,  who  was  an 
auditor  at  the  custom-house,  and  by  the  col- 
lector of  customs  and  by  the  clerk  of  the  court; 
that,  in  1864,  he  discovered  that  certain  errors 
had  been  committed  in  fourteen  other  cases  of 
a  similar  character,  in  which  other  persons  were 
plaintiffs,  to  their  prejudice,  for  which  new  ac- 
tions were  commenced,  and  held  barred  by  the 
Statute  of  Limitations;  that  as  to  othei  cases,  in- 
cluding the  one  now  before  us,  he  did  not  dis- 
cover that  items  embraced  jn  the  bill  of  partic- 
ulars had  been  omitted,  until  an  investigation 
of  certain  recent  cases  of  like  character  against 
Collector  Redfield;  that  in  the  readjustment  of 
these  latter  cases  his  attention  was  turned  to  the 
source  of  the  errors  in  the  one  now  in  question. 
The  affidavits  of  Heydenreich  and  Murray  tend 
to  show  that  all  was  not  included  in  the  ad- 
justment under  the  verdict  that  ought  to  have 
been. 

We  have  thus  a  case  in  which  plaintiffs  sue 
for  excessive  charges  on  account  of  these  com- 
missions paid  on  seventy-four  entries  of  goods, 
specifically  set  out  in  their  bill  of  particulars. 
A  verdict  is  rendered  in  their,  favor,  fixing  the 
precise  error  under  which  the  excessive  duty 
had  been  exacted,  and  leaving  to  a  referee  to 
ascertain  the  amount  due  on  each  of  these  en- 
tries. The  referee  reports  as  to  all  but  thirty- 
four,  nearly  half,  of  these  entries,  and  as  to  them 
makes  no  report.  A  judgment  is  rendered  in 
conformity  to  the  report,  the  money  paid  and 
accepted,  and  seventeen  years  afterwards  the 
judgment  is  opened  to  correct  the  omission  of 
these  thirty-four  entries. 

We  are  of  opinion  that,  if  there  was  any  mis- 
take in  the  report  of  the  referee  and  in  the  judg- 
ment rendered  thereon,  it  was  so  clearly  due  to 
the  negligence  and  inattention  of  plaintiffs  or 
their  attorney,  that  no  case  is  made  for  relief  in 
any  of  the  modes  known  to  the  law,  of  correct- 
ing an  erroneous  judgment  after  the  Term  at 
which  it  was  rendered. 

8tress  is  laid  upon  the  fact  in  argument,  that 
the  referee  was  one  of  the  clerks  in  the  custom- 
house, who  had  access  to  all  the  books  and  papers 
of  the  office.  It  is  probable  he  was  selected  by 
both  parties  because  of  his  familiarity  with  those 
accounts,  but  he  is  not  mentioned  in  the  order 
of  reference  as  such  clerk  or  officer.  Any  other 
person  so  appointed  would  have  been  permitted 
to  examine  the  necessary  books  and  papers,  and 
in  this  matter  he  must  be  held  to  be,  as  no  doubt 
he  was,  an  impartial  referee,  representing  nei- 
ther the  collector  nor  the  government  which 
was  to  pay  the  sum  found  due. 

The  plaintiffs  had  the  same  right  to  appear 
before  him,  examine  his  report  and  the  evi- 
dence on  which  it  was  founded,  to  take  and 
urge  to  the  court  exceptions  to  it,  as  in  case  of 
any  other  reference.  Nothing  of  the  kind  was 
done,  and  though  it  is  here  said  that  no  report 
at  all  was  made  as  to  thirty-four  out  of  seventy  - 
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four  entries  set  out  in  plaintiffs'  bill  of  particu- 
lars, no  exception  was  made  to  the  report  on 
that  ground,  nor  any  inquiry  made  as  to  the 
reason  for  such  omission.  It  is  obvious  that  if 
this  had  been  done,  the  error  which  is  now  com- 
plained of  would  have  been  corrected  before  the 
report  of  the  referee  was  confirmed  and  judg- 
[415]  ment  rendered  on  it. 

If,  then,  there  was  no  question  of  lapse  of 
time,  or  of  the  power  of  the  court  over  its  own 
judgments  after  the  Term  at  which  they  are 
rendered,  and  if  this  were  a  bill  in  chancery  to 
set  aside  this  judgment  on  the  ground  of  mis- 
take, it  is  clear  that  no  relief  could  be  granted, 
because  of  the  negligence,  carelessness  and  in- 
attention and  laches  of  the  plaintiffs,  or  of  their 
attorney,  in  the  matter. 

Does  the  power  of  the  court  over  its  own 
judgment,  exercised  in  a  summary  manner  on 
motion,  after  the  Term  at  which  it  was  rendered, 
extend  beyond  this? 

In  this  country  all  courts  have  terms  and  va- 
cations. The  tune  of  the  commencement  of 
every  Term,  if  there  be  half  a  dozen  a  year,  is 
fixed  by  statute,  and  the  end  of  it  by  the  final 
adjournment  of  the  court  for  that  Term.  This 
is  the  case  with  regard  to  all  the  courts  of  the 
United  States,  and  if  there  be  exceptions  in  the 
state  courts,  they  are  unimportant.  It  is  a  gen- 
eral rule  of  the  law,  that  all  the  judgments,  de- 
crees or  other  orders  of  the  courts,  however 
conclusive  in  their  character,  are  under  the  con- 
trol of  the  court  which  pronounces  them  during 
the  Term  at  which  they  are  rendered  or  entered 
of  record,  and  may  then  be  set  aside,  vacated, 
modified  or  annulled  by  that  court. 

But  it  is  a  rule  equally  well  established,  that 
after  the  Term  has  ended,  all  final  judgments 
and  decrees  of  the  court  pass  beyond  its  con- 
trol, unless  steps  be  taken  during  that  Term,  by 
motion  or  otherwise,  to  set  aside,  modify  or  cor- 
rect them,  and  if  errors  exist  they  can  only  be 
corrected  by  such  proceeding  by  a  writ  of  error 
or  appeal  as  may  be  allowed  in  a  court  which, 
by  law,  can  review  the  decision.  So  strongly 
has  this  principle  been  upheld  by  this  court, 
that  while  realizing  that  there  is  no  court  which 
can  review  its  decisions,  it  has  invariably  re- 
fused all  applications  for  rehearing  made  after 
the  adjournment  of  the  court  for  the  Term  at 
which  the  judgment  was  rendered.  And  this  is 

E laced  upon  the  ground  that  the  case  has  passed 
eyond  the  control  of  the  court.  Brook*  v.  It.  R. 
Co  [ante.  Oil;  Public  Schools  v.  Walker,  9  Wall., 
003  [76  U.  S.,  XIX.,  650];  Brown  v.  Aspdcn,  14 
[416]  How. ,  25;  Cameron  v.  McRobcrts,  3  Wheat. ,  591 ; 
Ex  parte  Sibbald  v.  U.  S.,  12  Pet.,  488;  U.  8.  v. 
Glamorgan,  2  Curtis,  236;  Brad  ford  v.  Patterson, 
1  A.  K.  Marsh.,  464  ;  Ballard  v.  Davis,  3  J.  J. 
Marsh.,  656. 

But  to  this  general  rule  an  exception  has  crept 
into  practice  in  alargc  number  of  the  state  courts 
in  a  class  of  cases  not  well  defined,  and  about 
which  and  about  the  limit  of  this  exception 
these  courts  are  much  at  variance.  An  attempt 
to  reconcile  them  would  be  entirely  futile.  The 
exception,  however,  has  its  foundation  in  the 
English  writ  of  error  coram  volris,  a  writ  which 
was  allowed  to  bring  before  the  same  court  in 
which  the  error  was  committed  some  matter  of 
fact  which  had  escaped  attention,  and  which 
was  material  in  the  proceeding.  These  were 
limited  generally  to  the  facts  that  one  of  the 
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parties  to  the  judgment  had  died  before  It  was 
rendered,  or  was  an  infant  and  no  guardian  had 
appeared  or  been  appointed,  or  was  a  feme  covert 
and  the  like,  or  error  in  the  process  through  de- 
fault of  the  clerk.    See,  Archb.  Pr. 

In  Rolle's  Abridgment,  p.  749,  it  is  said  that 
if  the  error  be  in  the  judgment  itself,  a  writ  of 
error  does  not  lie  in  tne  same  but  in  another  and 
superior  court. 

In  the  case  of  Pickett  v.  Legerwood,  7  Pet., 
147,  this  court  said  that  the  same  end  sought  by 
that  writ  is  now  in  practice  generally  attained 
by  motion,  sustained  if  the  court  require  it  by 
affidavits ;  and  it  was  added  that  so  far  had  this 
latter  mode  superseded  the  former  in  the  British 
practice,  that  Blackstone  does  not  even  notice 
the  writ  among  his  remedies. 

It  is  quite  clear  upon  the  examination  of  many 
cases  of  the  exercise  of  this  writ  of  error  coram 
vobis  found  in  the  reported  cases  in  this  country, 
and  as  defined  in  the  case  in  this  court  above 
mentioned,  and  in  England,  that  it  does  not 
reach  to  facts  submitted  to  a  jury,  or  found  by 
a  referee,  or  by  the  court  sitting  to  try  the  is- 
sues ;  and,  therefore,  it  docs  not  include  the 
present  case. 

There  has  grown  up,  however,  in  the  courts 
of  law  a  tendency  to  apply  to  this  control  over 
their  own  judgments,  some  of  the  principles  of 
the  courts  of  equity  in  cases  which  go  a  little 
further  in  administering  summary  relief  than 
the  old  fashioned  writ  of  error  coram  vobis  did. 
This  practice  has  been  founded  in  the  courts  of 
many  of  the  States  on  statutes  which  conferred  [417] 
a  prescribed  and  limited  control  over  the  judg- 
ment of  a  court  after  the  expiration  of  the  Term 
at  which  it  was  rendered.  In  other  cases  the 
summary  remedy  by  motion  has  been  granted 
as  founded  in  the  inherent  power  of  the  court 
over  its  own  judgments,  and  to  avoid  the  ex- 
pense and  delay  of  a  formal  suit  in  chancery. 
It  can  easily  be  seen  how  this  practice  is  justi- 
fied in  courts  of  the  States  where  a  system  has 
been  adopted  which  amalgamates  the  equitable 
and  common  law  jurisdiction  in  one  form  of 
action,  as  most  of  the  rules  of  procedure  do. 

It  is  a  profitless  task  to  follow  the  research  of 
counsel  for  defendants  in  error  through  the 
numerous  decisions  of  the  state  courts  cited  by 
him  on  this  point  in  support  of  the  action  of 
the  circuit  court.  The  cases  from  the  New 
York  courts,  which  go  farthest  in  that  direction, 
arc  largely  founded  on  the  Statute  of  that  State, 
and  we  are  of  opinion  that  on  this  point  neither 
the  Statute  of  that  State,  nor  the  decisions  of  its 
courts,  are  binding  on  the  courts  of  the  United 
States  held  there. 

The  question  relates  to  the  power  of  the  courts 
and  not  to  the  mode  of  procedure.  It  is, 
whether  there  exists  in  the  court  the  authority 
to  set  aside,  vacate  and  modify  its  final  judg- 
ments after  the  Term  at  which  they  were  ren- 
dercd,and  thisauthority  can  neither  beconf  erred 
upon  nor  withheld  from  the  courts  of  the  United 
States  by  the  statutes  of  a  State  or  the  practice 
of  its  courts. 

We  are  also  of  opinion  that  the  general  cur- 
rent of  authority  in  the  courts  of  this  country 
fixes  the  line  l«yond  which  they  cannot  go  in 
setting  aside  their  final  judgments  md  decrees, 
on  motion  made  after  the  Term  at  which  they 
were  rendered,  far  within  the  ca  te  made  out 
here.   If  it  is  an  equitable  powei  opposed  to 
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be  here  exercised,  we  have  shown  that  a  court 
of  equity,  on  the  most  formal  proceeding,  taken 
in  due  lime,  could  not,  according  to  its  estab- 
lished principles,  have  granted  the  relief  which 
was  given  in  this  case. 

It  is  also  one  of  the  principles  of  equity  most 
frequently  relied  upon,  that  the  party  seeking 
relief  in  a  case  like  this,  must  use  due  diligence 
in  asserting  his  rights,  and  that  negligence  and 
18]  laches  in  that  regard  arc  equally  effectual  bars 
to  relief. 

As  we  have  alread}'  seen,  nothing  hindered 
the  plaintiffs  from  discovering  the  mistake  of 
which  they  complain,  for  seventeen  years,  but 
the  most  careless  inattention  to  the  proceeding 
in  which  they  had  claimed  these  rights  and  had 
them  adjudicated. 

There  was  here  an  acquiescence  for  that 
length  of  time  in  the  correctness  of  a  judgment 
which  had  been  paid  to  them  when  the  error, 
if  any  existed,  only  needed  a  comparison  of 
their  own  bill  of  particulars  with  the  report  of 
the  referee,  to  be  seen,  or  at  least  to  be  suggested. 
Having  been  negligent  originally,  and  having 
slept  on  their  rights  for  many  years,  they  show 
no  right,  under  any  sound  practice  of  the  con- 
trol of  courts  over  their  own  judgments,  to  have 
that  in  this  case  set  aside. 

It  follows  that  the  judgment  of  the  Circuit 
Court  in  reversed,  with  directions  that  the  order 
vacating  the  former  judgmer  *  be  set  aside,  and 
the  motion  of  plaintiffs  in  thui  matter  be  over- 
ruled. 

Bronson,  Exrx.,  v.  Loeschigk,  No.  108;  Seheli, 
late  Collr.,  v.  Warburg,  No.  112;  Schcll,  late 
Collr.,  v.  Grossman,  surviving  partner,  No.  113; 
Redfieldetal.,  Eers.,v.La  Chaise,  No.  116;  Same 
v.  Mitcltell,  No.  118. 

All  these  cases  are  governed  by  the  principles 
announced  in  the  case  of  Lucretia  Bronson,  Ex- 
ecutrix, v.  John  W.  Schulten  and  Chauncey  D. 
Heard,  and  in  each  a Judgment  will  be  entered 
reversing  that  of  the  Circuit  Court,  witfi  direc- 
tions to  set  aside  the  order  vacating  tfie  original 
judgment,  and  to  overrule  the  motion  on  which 
that  order  was  made. 

True  copy.  Teat: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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HIRAM  QUINBY,  Plff.  in  Err., 
v. 

ANDREW  CONLAN. 

(See  S.  C,  14  Otto,  420-427.) 

Preemptive  rights— settlement— finding  of  jury 
in  equity  case— jurisdiction — decisions  of 
Land  Department. 

1.  The  Act  of  Congress  forbids  the  sale  of  pre- 
emptive rights  to  the  public  lands  acquired  by  set- 
tlement and  improvement. 

2.  A  settlement  cannot  be  made,  upon  public  land 
already  occupied.  As  against  existing  occupants, 
the  settlement  of  another  is  ineffectual  to  establish 
a  preemptive  right. 

3.  In  an  equity  case,  the  finding  of  the  Jury  is  only 
advisory,  and  the  court  may  disregard  it  and  follow 
its  own  Judgment  upon  the  evidence. 

4.  The  courts  cannot  exercise  any  direct  appellate 
Jurisdiction  over  the  rulings  of  officers  of  the  Land 
Department,  nor  can  they  reverse  or  correct  them 
in  a  collateral  proceeding  between  private  parties. 

5.  It  is  only  when  those  officers  have  clears  mis- 

800 


construed  the  law  and  denied  to  parties  their  rights, 
or  where  misrepresentations  and  fraud  have  been 
practiced,  necessarily  affecting  their  Judgment,  that 
the  courts  can  interfere  and  refuse  to  give  effect  to 
their  action. 

[No.  188.] 

Submitted  Dec.  S,  1881.     Decided  Jan.  9,  1882. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  California. 
The  case  is  stated  by  the  court. 
Messrs.  Willis  Dmmmond,  Robert  H. 
Bradford  and  A.  A.  Sargent,  for  plaintiff  in 
error. 

Mr.  James  Coleman,  for  defendant  in  er- 
ror. 

Mr.  Justice  Field  delivered  the  opinion  of 

the  court: 

This  was  an  action  for  the  possession  of  cer- 
tain real  property  in  the  County  of  Los  An- 
geles, in  the  State  of  California.  The  complaint 
is  in  the  usual  form  in  such  actions,  according 
to  the  system  of  pleading  prevailing  in  that 
State,  alleging  the  ownership  of  the  premises 
by  the  plaintiff  and  his  right  to  their  possession 
on  a  day  designated,  the  wrongful  entry  there- 
on by  the  defendant,  and  his  subsequent  occu- 
pation thereof,  to  the  plaintiff's  damage. 

It  also  alleges  the  value  of  the  rents  and  prof- 
its during  the  occupation  of  the  defendant,  and 
prays  judgment  for  restitution  of  the  premises 
to  the  plaintiff,  for  his  damages  for  their  occu- 
pation, and  for  the  rents  and  profits  lost. 

The  answer  of  the  defendant  denies  the  sev- 
eral allegations  of  the  complaint,  and  then  sets 
up  in  a  special  count,  by  way  of  a  cross  com- 
plaint, various  matters  which,  as  he  claims,  con- 
stitute in  equity  a  good  defense  to  the  action 
and  entitle  him  to  a  decree;  that  he  has  an  eq-  Mil) 
uitable  right  to  the  premises  and  that  the  plaint- 
iff holds  the  legal  title  for  him. 

Under  the  system  of  pleading  which  obtains 
in  California,  an  equitable  defense  of  this  nat- 
ure, as  well  as  a  defense  at  law,  may  be  set  up 
to  an  action  for  the  possession  of  land.  In  sudi 
case  the  grounds  of  equitable  relief  must  be  set 
forth  separately  from  the  defense  at  law.  The 
answer  presenting  them  is  in  the  nature  of  8 
bill  in  equity  and  must  contain  all  its  essential 
allegations.  It  must  disclose  a  case  which,  if 
established,  will  justify  a  decree  adjudging  that 
the  title  be  transferred  to  the  defendant,  or  en- 
joining the  further  prosecution  of  the  action. 
The  equitable  defense  is,  therefore,  first  to  be 
disposed  of  by  the  court  before  the  legal  rem- 
edy is  considered.  Upon  its  disposition  the  ne- 
cessity of  proceeding  with  the  legal  action  wil) 
depend.  When  that  action  does  proceed,  the 
ordinary  rules  as  to  the  controlling  Influence  of 
the  legal  title  will  apply.  Estrada  v.  Murphy,  19 
Cal.,  248-273;  Arguellov.  Edinger,  lOCal.,  150. 

This  statement  will  explain  what  otherwise 
would  appear  singular  in  the  record,  that  one 
Judge  heard  the  issues  raised  by  the  special  an- 
swer in  the  nature  of  a  cross  complaint  in  eq- 
uity, and  another  Judge,  of  the  same  court, 
subsequently  tried  the  issues  in  the  action  at 
law.  There  was  no  more  impropriety  in  this 
hearing  of  the  different  issues  by  different 
judges,  or  incongruity  with  established  mode? 
of  procedure,  then  there  would  have  been  had 
the  issues  in  the  cross-action  been  presented  in 
an  independent  suit. 
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The  grounds  put  forth  for  equitable  relief 
consist  of  alleged  erroneous  rulings  of  the  Land 
Department  upon  two  matters:  the  possession 
ana  improvement  of  the  lands  in  controversy  by 
the  parties  claiming  a  preemption  right  to  them; 
and  the  time  when  that  portion  of  the  lands  in 
controversy,  claimed  to  be  within  the  limits  of  a 
confirmed  Mexican  grant,  was  shown,  by  a  sur- 
vey of  the  grant  and  the  appropriation  of  other 
lands  to  its  satisfaction,  to  be  without  them  and 
thus  open  to  settlement  and  preemption. 

1.  The  lands  in  controversy  constitute  the 
rAM1  west  half  and  the  southeast  quarter  of  a  quarter- 
1  section.  The  plaintiff,  Conlan,  entered  upon 
them  in  February,  1865,  occupying  a  portion 
thereof,  and  declaring  his  purpose  to  acquire, 
as  a  settler,  a  preemption  right  to  them.  The 
township  was  surveyed  by  the  authorities  of  the 
United  States  in  February  , 1868,and  the  plat  filed 
in  the  proper  land-office  in  April  following.  In 
May,  1868,  Conlan  filed  his  declaratory  state- 
ment in  the  form  required  by  law,  claiming  the 

?[uarter-section  as  a  precmptor.  In  May,  1869, 
our  years  after  Conlan's  settlement,  the  defend- 
ant, Quinby,  settled  upon  the  quarter-section, 
occupying  a  portion  thereof,  declaring  his  in- 
tention to  acquire,  as  a  settler,  a  preemptive 
right  to  the  land,  and  in  November,  1871,  he 
filed  his  declaratory  statement  claiming  it  as  a 
preemptor.  Previously  to  his  possession, various 
parties  had  occupied  portions  of  the  section,  and 
had  conveyed  to  him  whatever  interest  they 
held.  It  would  seem  from  the  answer  and  the 
frequent  reference  to  the  prior  occupation  of 
these  parties,  that  it  was  supposed  that  this  fact, 
in  some  way,  increased  the  equity  of  his  posses- 
sion and  gave  him  a  better  preemptive  right  to 
the  lands  than  that  claimed  by  the  plaintiff. 
But  to  this  position  there  are  two  answers:  1. 
It  does  not  appear  that  the  grantors  of  the  de- 
fendant ever  contemplated  the  acquisition  of  a 
preemptive  right  to  the  lands  by  their  settle- 
ment; and,  2.  The  Act  of  Congress  forbids  the 
sale  of  preemptive  rights  to  the  public  lands  ac- 
quired by  settlement  and  improvement.  The 
general  preemption  law  declares  that  all  trans- 
fers and  assignments  of  rights  thus  obtained 
prior  to  the  issuing  of  the  patent,  shall  be  null 
and  void.  This  court  held— looking  at  the  pur- 
pose of  the  prohibition— that  it  did  not  forbid 
the  sale  of  the  land  after  the  entry  was  effected, 
that  is,  after  the  right  to  a  patent  had  become 
vested,  but  did  apply  to  all  prior  transfers.  The 
policy  of  preventing  speculation  through  the  in- 
strumentality of  temporary  settlers  would  oth- 
erwise be  defeated.  Mycrtv.Oroft.lSWalL.m- 
295  T80  U.  8., XX., 662  668]. 

The  claim  of  the  defendant  to  a  right  of  pre- 
emption stands,  therefore,  in  no  better  plight 
than  if  there  had  been  no  prior  occupant  of  the 
lands.  His  own  settlement  can  alone  be  con- 
sidered, and  that  dates,  as  already  said,  from 
May,  1869.  He  had  no  claim  to  the  lands 
when  the  plaintiff  settled  upon  them,  and  he 
[4231  acquired  none  by  his  purchase  of  parties  who 
had  previously  occupied  them. 

He  must  also  be  considered  as  settling  upon 
them  with  notice  of  the  plaintiff's  prior  claim 
by  his  declaratory  statement  filed  in  the  Land 
Office  the  year  before.  The  plaintiff  could  not, 
it  is  true,  have  asserted  a  preemptive  right  to 
the  whole  quarter-section  as  against  parties  at 
the  time  of  his  settlement  in  the  occupation  of  a 
See  14  Otto. 


portion  of  them.  Had  such  parties  followed  up 
their  occupation  and  improvement  by  a  declar- 
atory statement  when  the  public  surveys  were 
extended  over  the  lands,  the  case  would  have 
been  different.  A  settlement  cannot  be  made 
upon  public  land  already  occupied;  as  against 
existing  occupants,  the  settlement  of  another  is 
ineffectual  to  establish  a  preemptive  right. 
Such  is  the  purport  of  our  decisions  in  Atfter- 
ton  v.  Fbwlei-  [96  U.  S.,  518,  XXIV.,  782],  and 
So»mery.WaOace[91V.  S.,575,  XXIV.,  1180]. 

But  a  settlement  upon  a  portion  of  a  quarter- 
section,  and  making  the  improvements  required 
by  law,  will  sustain  a  preemptive  claim  to  the 
whole  quarter-section  as  against  parties  subse- 
quently settling  upon  them;  and  such  subse- 
quent settlement  is  not  improved,  or  in  any  re- 
spect rendered  more  efficacious,  by  the  fact 
of  purchase  from  earlier  occupants.  The  set- 
tlement which  the  law  of  Congress  will  recog- 
nize, except  where  the  claim  is  made  by  a  widow 
or  heirs  of  a  deceased  settler,  must  be  personal 
to  the  settler,  and  not  that  of  others  who  may 
have  conveyed  to  him. 

2.  As  to  the  time  when  the  portion  of  the 
land  in  controversy,  originally  claimed  to  be 
within  the  boundaries  of  a  Mexican  grant,  was, 
by  the  survey  of  the  grant  and  the  appropria- 
tion of  other  lands  to  its  satisfaction,  excluded 
from  them,  and  thus  became  open  to  settlement 
and  preemption ,  only  a  few  words  are  necessary. 

It  does  not  clearly  appear  from  the  record 
what  portion  of  the  land  in  controversy  was 
covered  by  the  claim  under  the  Mexican  grant. 
It  would  seem,  from  the  complaint,  to  have 
been  the  southeast  quarter  of  the  quarter-sec- 
tion; but  it  is  not  material.  The  court  found 
that  the  grant  was  surveyed  in  January  or  Feb- 
ruary, 1868,  under  the  Act  of  Congress  of  July 
3d,  1866  [14  Stat,  at  L,  2181,  entitled  "  An 
Act  to  Quiet  Land  Titles  in  California; "  that 
such  survey  was  finally  approved  and  a  patent 
issued  upon  it,  and  that  the  land  in  controversy 
was  not  included  within  it,  but  "was  public  f4241 
land  and  subject  to  preemption"  at  the  time  the  1 

Jilaintiff  filed:  his  declaratory  statement.  The 
ury,  it  is  true,  found,  generally,  the  reverse  of 
this:  that  the  land  was  claimed  to  be  within 
the  boundaries  of  the  grant  when  the  declara- 
tory statement  was  filed.  Hence  it  is  contend- 
ed that  the  approval  of  the  survey  must  be  con- 
sidered as  subsequently  given.  It  is  also  con- 
tended that  a  similar  conclusion  must  follow 
from  the  period,  required  by  the  Act  of  July  1, 
1864  [18  Stat,  at  L.,  8821,  for  the  publication 
of  notice  of  the  survey  of  a  confirmed  Mexican 
t ,  before  it  could  be  forwarded  to  the  Land- 
ce  at  Washington  for  approval.  But  to  this 
argument  or  assumption  there  is  a  satisfactory 
answer.  If  there  be  in  an  equity  case— and  so  far 
as  the  issues  upon  the  cross  complaint  are  con- 
cerned they  are  to  be  treated  as  arising  in  a 
proceeding  of  that  character — a  conflict  between 
the  finding  of  the  court  and  that  of  the  jury, 
the  former  prevails.  The  finding  of  the  jury  is 
only  advisory,  and  the  court  may  disregard  it, 
and,  follow  its  own  judgment  upon  the  evi- 
dence. Batey  v.  Gallagher,  20  Wall. ,  680  T87  U. 
8.,  XXH.,  464]. 

The  survey  in  the  case  was  made  under  the 
8th  section  of  the  Act  of  1866,  and  was  not  sub- 
ject to  the  provisions  of  the  Act  of  1864,  requir- 
ing publication  of  it  before  approval  by  the 
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Commissioner  of  the  General  Land-Office.  The 
Statute  of  18W5  declares  that  in  cases  where 
no  request  is  made  within  ten  months  after  its 
passage,  or  within  that  period  after  any  subse- 
quent final  confirmation,  for  a  survey  of  a 
claim  under  a  confirmed  Mexican  grant,  pur- 
suant to  sections  6  and  7  of  the  Act  of  1864,  the 
Surveyor-General  of  the  United  States  for  Cal- 
ifornia shall  cause  the  line  of  the  public  sur- 
veys to  be  extended  over  the  land,  and  shall 
set  off,  in  full  satisfaction  of  the  grant  and  ac- 
cording to  the  lines  of  the  public  surveys,  the 
quantity  confirmed,  and  that  the  land  not  in- 
cluded m  the  grant  thus  set  off  by  him  shall  be 
Hubject  to  the  general  laws  of  the  United  States. 
The  survey  by  that  officer  of  the  grant,  and  the 
application  of  land  to  its  satisfaction,  as  thus 
prescribed,  could,  undoubtedly,  have  been  dis- 
approved by  the  Commissioner  of  the  General 
Land-Office,  and  had  their  correctness  been 
contested  they  might  have  been  treated  as  in- 
operative until  approved.  But  the  approval  by 
that  officer,  when  given,  took  effect  by  relation 
1425]  as  of  the  date  when  the  survey  and  appropria- 
tion were  made.  They  must  be  held  valid  from 
that  time,  so  as  to  protect  proceedings  taken  in 
accordance  with  them. 

There  was,  therefore,  nothing  in  the  showing 
made  by  the  defendant  to  justify  the  court  be- 
low in  granting  the  relief  prayed,  even  if  we 
were  to  take  into  consideration  the  facts  stated 
as  grounds  of  relief. 

But,  independently  of  this  conclusion,  there  is 
a  general  answer  to  the  alleged  erroneous  rul- 
ings of  the  officers  of  the  Land  Department,  as 
grounds  for  the  interference  of  the  court.  Those 
rulings  were  upon  mere  matters  of  fact,  or  upon 
mixed  questions  of  law  and  fact,  which  were 
properly  cognizable  and  determinable  by  the 
officers  of  that  department. 

The  laws  of  the  United  States  prescribe  with 
particularity  the  manner  in  which  portions  of 
the  public  domain  may  be  acquired  by  settlers. 
They  require  personal  settlement  upon  the 
lands  desired,  and  their  inhabitation  and  im- 
provement, and  a  declaration  of  the  settler's 
acts  and  purposes  to  be  made  in  the  proper  of- 
fice of  the  district,  within  a  limited  time  after 
the  public  surveys  are  extended  over  the  lands. 
By  them  a  Land  Department  has  been  created 
to  supervise  all  the  various  steps  required  for 
the  acquisition  of  the  title  of  the  government. 
Its  officers  are  required  to  receive,  consider  and 
pass  upon  the  proofs  furnished  as  to  the  alleged 
settlements  upon  the  lands,  and  their  improve- 
ment, when  preemption  rights  are  claimed  and, 
in  case  of  conflicting  claims  to  the  same  tract, 
to  hear  the  contesting  parties.  The  proofs  of- 
fered in  compliance  with  the  law  are  to  be  pre- 
sented, in  the  first  instance,  to  the  officers  of 
the  district  where  the  land  is  situated,  and  from 
their  decision  an  appeal  lies  to  the  Commis- 
sioner of  the  General  Land-Office,  and  from  him 
to  the  Secretary  of  the  Interior.  For  mere  er- 
rors of  judgment,  as  to  the  weight  of  evidence 
on  these  subjects,  by  any  of  the  subordinate  of- 
ficers, the  only  remedy  is  by  an  appeal  to  his 
superior  of  the  department.  The  courts  cannot 
exercise  any  direct  appellate  jurisdiction  over 
the  rulings  of  those  officers,  or  of  their  superior 
in  the  department  in  such  matters,  nor  can  they 
reverse  or  correct  them  in  a  collateral  proceed- 
ing between  private  parties. 
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In  this  case  the  allegation  that  false  and 
fraudulent  representations,  as  to  the  settlement 
of  the  plaintiff,  were  made  to  the  officers  of  the 
Land  Department,  is  negatived  by  the  finding 
of  the  court.  It  would  lead  to  endless  litigation  [426] 
and  be  fruitful  of  evil  if  a  supervisory  power 
were  vested  in  the  courts  over  the  action  of  the 
numerous  officers  of  the  Land  Department,  on 
mere  questions  of  fact  presented  for  their  deter- 
mination. It  is  only  when  those  officers  have 
misconstrued  the  law  applicable  to  the  case,  as 
established  before  the  department,  and  thus 
have  denied  to  parties  rights  which,  upon  a  cor- 
rect construction,  would  have  been  conceded  to 
them,  or,  where  misrepresentations  and  fraud 
have  been  practiced,  necessarily  affecting  their 
judgment,  that  the  courts  can,  in  proper  pro- 
ceeding, interfere  and  refuse  to  give  effect  to 
their  action.  On  this  subject  we  have  repeat- 
edly and  with  emphasis  expressed  our  opinion, 
and  the  matter  should  be  deemed  settled.  John- 
ton  v,  Towdey,  13  Wall.,  72  [80  U.  S.,  XX., 
4851;  Sfteptey  v.  Cowan,  91  U.  8.,  K20-84O 
[XXIII.,  424,  4271;  Moore  v.  Bobbin*,  96  U.  S., 
535  [XXIV.,  850]. 

And  we  may  also  add  in  this  connection,  that 
the  misconstruction  of  the  law  by  the  officers 
of  the  department,  which  will  authorize  the  in- 
terference of  the  court,  must  be  clearly  mani- 
fest, and  not  alleged  upon  a  possible  finding  of 
the  facts  from  the  evidence  different  from  that 
reached  by  them.  And  where  fraud  and  mis- 
representations are  relied  upon  as  grounds  of 
interference  by  the  court,  they  should  be  stated 
with  such  fullness  and  particularity  as  to  show 
that  they  must  necessarily  have  affected  the 
action  of  the  officers  of  the  department.  Mere 
general  allegations  of  fraud  and  misrepresenta- 
tions will  not  suffice.  U.S.v.At/ierton  [ante,21d]. 

In  the  present  case  the  respective  claims  of 
the  parties  to  a  preemptive  right  to  the  land  in 
controversy,  from  their  settlement  and  improve- 
ments, had  been  the  subject  of  earnest  contesta- 
tion before  the  officers  of  the  Land  Department, 
and  a  decision  in  favor  of  the  plaintiff  was 
finally  rendered  by  the  Secretary  of  the  Interior. 
And  the  question  whether  the  land  in  contro- 
versy had  been  so  freed  from  its  reservation 
under  the  Mexican  grant  as  to  be  open  to  set- 
tlement and  preemption,  depended  upon  matters 
disclosed  by  the  record  of  proceedings  in  the 
Land  Department,  namely:  that  the  public  sur- 
veys had  been  extended  over  the  land,  and  that 
other  lands  had  been  appropriated  to  the  satis-  [4271 
faction  of  the  grant. 

Judgment  affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited-106  U.  S.,  452 ;  111  V.  S.,  891 ;  39  Ohio  St.,  387 ; 
48  Am.  Rep.,  407. 

SAMUEL  NESLIN,  Impleaded  with  Charles  [428] 

F.  Smith,  Appt., 

WELLS,  FARGO  &  COMPANY. 

(See  S.  C.,  14  Otto,  428-44L) 

Recording  Act. 

Under  the  laws  of  Utah  in  1872,  a  Junior  mortgage 
taken  without  notice  of  a  prior  mortgage,  actuul  or 
constructive,  and  first  recorded,  is  to  be  preterred 
In  its  lien  to  a  mortgage,  prior  in  execution  but 
subsequently  recorded. 

[No.  98.] 
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Neslut  v.  Wkllb,  Faboo  &  Co. 


Submitted  Nov.  18,  1881.  Decided  Jan.  9, 188*. 

APPEAL  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
The  case  is  stated  by  the  court. 
Meun.  J.  O.  Sutherland  and  J.  R. 
McBride,  for  appellant. 

Meun.  Shellabarger  and  Wilson,  for 
appellees. 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  of  an  equitable  nature,  begun 
by  the  appellees,  in  tho  District  Court  of  the 
Third  Judicial  District  of  the  Territory  of  Utah. 
Its  object  was  to  foreclose  a  mortgage  of  real 
< -state,  originally  made  to  Kerr,  and  by  him  as- 
signed to  complainants,  the  defendant  Smith 
lieing  the  mortgagor,  and  the  defendant  Neslin, 
ihe  appellant,  claiming  to  be  a  prior  mortgagee 
of  the  same  premises,  and  to  be  entitled  to  a 
lien,  preferable  to  that  of  the  appellees. 

A  decree  for  the  complainant  was  rendered 
in  the  district  court,  establishing  his  mortgage 
us  being  the  first  and  best  lien  upon  the  mort- 
gaged premises. 

A  motion  for  a  new  trial  was  made  by  the 
defendant  Neslin,  and  a  statement  on  that  mo- 
tion, in  writing  agreed  upon  as  correct,  was 
signed  by  the  attorneys  for  both  parties,  and 
filed  and  made  part  of  the  record. 

This  statement  embraces  the  proceedings  on 
the  trial,  including  all  the  testimony,  and  also 
the  findings  of  the  court,  as  to  matters  of  fact, 
and  its  conclusions  of  law,  specially  and  sep- 
arately stated,  together  with  the  decree. 

The  motion  for  a  new  trial  was  overruled, 
and  the  defendant,  Neslin  appealed  to  the  Su- 
preme Court  of  the  Territory,  both  from  the 
order  overruling  the  motion  for  a  new  trial,  and 
also  from  the  judgment. 

On  this  appeal  the  Supreme  Court  affirmed 
the  decree,  to  reverse  which  the  present  appeal 
is  prosecuted. 

Under  the  2d  section  of  the  Act  of  Con- 
gress of  April  7,  1874  [18  Stat,  at  L.,  27], 
concerning  the  practice  in  territorial  courts 
and  appeals  therefrom,  as  explained  in  String- 
feOow  v.  Cain,  99  U.  S.,  G13  [XXV..  422],  the 

S resent  appeal  rightly  brings  into  review  the 
ecree  of  the  territorial  Supreme  Court,  af- 
firming the  judgment  of  the  district  court;  but 
we  are  not  at  liberty  to  consider  anything  as 
embraced  in  the  statement  of  facts,  required  by 
the  statute,  except  the  special  findings  of  the 
district  court,  adopted  by  the  Supreme  Court 
in  its  general  judgment  of  affirmance.  This 
excludes  the  consideration  of  the  exceptions 
taken  in  the  district  court  in  the  course  of  the 
trial,  and  noted  in  the  statement  filed  in  that 
court  as  the  basis  of  the  motion  for  a  new  trial, 
and  leaves  as  the  sole  question  for  determina- 
tion here,  whether  the  facts  as  found  justify 
the  decree  sought  to  be  reversed. 

The  facta  thus  found  and  stated  are  as  fol- 
lows: 

The  defendant  Smith,  being  indebted  to 
Wells,  Fargo  &  Co.  in  the  sum  of  $17,107.10 
executed  and  delivered  to  them  his  promissory 
note  for  that  amount,  dated  July  5, 1878,  hav- 
ing procured  Jno.  W.  Kerr  to  indorse  the  same 
as  surety  upon  an  agreement  to  indemnify  him. 
In  pursuance  of  that  agreement.  Smith  niade 
See  14  Otto. 
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his  promissory  note  for  $18,000,  secured .  by 
mortgage  on  real  estate  In  Salt  Lake  City, 
which  Xerr  assigned  to  Wells,  Fargo  &  Co.  as 
collateral  security  for  the  note  of  Smith  held  by 
them;  in  consideration  whereof, Wells,  Fargo  & 
Co.  gave  to  Kerr  additional  time  for  payment 
of  said  note,  the  same  being  then  overdue,  no 
part  of  which  has  been  paid;  neither  Kerr  nor 
Wells,  Fargo  &  Co  having  any  notice,  actual 
or  constructive,  of  any  prior  liens  on  the  prop- 
erty covered  by  the  mortgage  at  the  time  when 
they  respectively  received  the  same.  The  mort- 
gage was  recorded  in  the  records  of  Salt  Lake 
County,  on  September  29,  1873,  at  8  o'clock 
A.  M. 

On  July  5,  1878,  and  prior  thereto,  the  de- 
fendant Smith  was  in  possession  of  the  mort- 
gaged premises,  and  continued  in  possession 
until  after  the  maturity  of  the  note  for  $13,000, 
when  he  surrendered  the  same  to  the  complain- 
ants. 

On  November  27,  1872,  the  defendant  Smith 
executed  and  delivered  to  the  defendant  Sam- 
uel Neslin  a  note  for  $7,000,  and  a  mortgage 
to  secure  the  some  on  the  same  premises  de- 
scribed in  the  mortgage  to  Kerr,  being  for  the 
unpaid  purchase  money  therefor,  the  same  hav- 
ing been  sold  and  conveyed  by  Neslin  to  Smith 
by  deed  duly  executed  and  delivered.  This 
mortgage  to  Neslin  was  recorded  in  the  records 
of  Salt  Lake  County,  on  September  29, 1878,  at 
25  minutes  past  noon.  No  part  of  this  mortgage 
debt  has  been  paid. 

As  a  conclusion  of  law,  the  court  found  that 
the  lien  of  the  mortgage  to  Kerr  was  entitled 
to  priority  over  that  of  the  mortgage  to  Neslin. 

This  conclusion,  which  is  assigned  as  error, 
we  are  now  to  examine. 

It  presents  the  single  question,  whether,  un- 
der the  laws  of  Utah  in  force  at  the  time  of  the 
transaction,  a  junior  mortgage,  taken  without 
notice  of  a  prior  mortgage,  actual  or  construct- 
ive, and  first  recorded,  is  to  be  preferred  in  its 
lien  to  a  mortgage  prior  in  execution  but  sub- 
sequently recorded. 

Prior  to  the  organization  of  the  Territorial 
Government  of  Utah, which  was  effected  by  an 
Act  of  Congress,  approved  September  9, 1850 
[9  Stat,  at  L.,  458],  the  people  dwelling  there, 
who  had  set  up  a  government  under  the  name 
of  the  Stale  of  Deseret,  passed  an  ordinance 
providing  for  the  election  of  county  recorders. 
It  made  it  their  duty  to  provide  themselves  with 
good  and  well  bound  books,  suitable  for  the  pur- 
pose, and  record  therein  all  transfers  or  convey- 
ances of  land  or  tenements,  and  all  other  instru- 
ments of  writing  and  documents  suitable,  nec- 
essary and  proper  to  be  recorded  in  a  fair  and 
legible  manner;  and  also  books  for  the  purpose 
of  recording  town  and  city  plats,  and  plats  of 
all  surveys  of  land,  roads  and  surveys  of  pub- 
lic works,  whenever  the  same  shall  be  perma- 
nently located,  and  these  books  of  record  were 
required  to  be  indexed  in  alphabetical  order, 
and  were  declared  to  be  "  free  to  the  examina- 
tion of  all  persons,"  and  upon  the  filing  of  any 
paper  for  record,  the  recorder  was  required  to 
indorse  upon  the  back  thereof  the  time  of  re- 
ceiving it.   Comp.  Laws  of  Utah,  180. 

A  law  on  the  same  subject  and  in  similar 
terms  was  passed  by  the  territorial  Legislature, 
January  19, 1855.   Comp.  Laws  of  Utah,  181. 
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The  settlement  of  the  Territory  by  inhabitants, 
having  preceded  the  establishment  by  Congress 
of  the  legal  organization  of  the  territorial  gov- 
ernment, and  the  survey  and  opening  to  sale  of 
the  public  lands,  early  provision  was  made  for 
ascertaining  and  defining  the  possessory  rights 
of  those  who,  unable  to  obtain  title  as  against 
the  government,  nevertheless  had  appropriated 
and  improved  portions  of  land.  By  a  territorial 
law  passed  June  18, 1855,  Laws  of  Utah,  1851- 
1870,  p.  98,  a  form  was  prescribed  for  the  trans- 
fer and  conveyance  of  these  land  claims,  as  they 
were  called, and  it  was  declared  that,  to  be  valid, 
a  transfer  must  be  witnessed  by  two  or  more 
competent  persons,  be  acknowledged  before 
some  person  authorized  to  take  acknowledg- 
ments, be  recorded,  and  the  record,  page  and 
book  be  certified  thereon  by  the  recorder  in  the 
county  where  the  property  is  located.  It  is  also 
therein  provided  that  other  property  than  land 
claims,  when  disposed  of  by  gift,  must  be  trans- 
ferred substantially  in  the  same  manner,  and  by 
specification  of  kind  and  number  or  amount, 
but  unless  required,  the  details  may  be  omitted. 

The  Civil  Practice  Act  of  February  17, 1870, 
sees.  272  and  278,  provides  that  on  the  hearing 
of  a  case  for  the  partition  of  real  property,  the 
plaintiff  shall  produce  to  the  court  the  certificate 
of  the  recorder  of  the  county  where  the  prop- 
erty is  situated,  showing  whether  there  were  or 
not  any  liens  outstanding  of  record  upon  the 
property,  or  any  part  thereof,  ^  at  the  time  of 
the  commencement  of  the  action;  and  if,  by 
such  certificate,  or  by  the  verified  statement  of 
any  person  who  may  have  searched  the  records, 
that  there  are  outstanding  liens  or  incumbrances 
of  record  upon  such  real  property,  which  were 
of  record  at  the  time  of  the  commencement  of 
the  action,  and  the  parties  holding  the  same 
have  not  been  made  parties  thereto,  it  is  made 
the  duty  of  the  court  either  to  order  such  per- 
sons to  be  made  parties  to  the  action,  by  an 
amendment  to  the  pleadings,  or  appoint  a  ref- 
eree to  ascertain  whether  or  not  such  liens  or 
incumbrances  have  been  paid;  or  if  not,  what 
amount  remains  due  thereon  and  their  order 
among  the  liens  or  incumbrances  severally  held 
by  the  said  persons  and  the  parties  to  said  ac- 
tion. Those  who  become  parties  to  the  action 
are  required  to  set  forth  in  their  answers,  if  they 
claim  a  hen  by  mortgage,  judgment  or  other- 
wise, among  other  particulars,  the  amount  and 
date  of  the  same,  and  provision  is  made  for 
notice  to  those  not  made  parties  to  appear  before 
the  referee  and  make  proof  of  their  claims.  It 
is  also  provided  that  no  persons  who  have  or 
claim  any  liens  upon  the  property,  by  mortgage, 
judgment  or  otherwise,  need  be  made  parties  to 
the  action  unless  such  liens  be  matters  of  record ; 
and  immediately  after  filing  his  complaint  the 
plaintiff  is  required  to  file  with  the  recorder  of 
the  county  a  notice  of  the  pendency  of  the  ac- 
tion, containing  the  names  of  the  parties,  the 
object  of  the  action,  and  a  description  of  the 
property  to  be  affected  thereby,  which,  from 
the  time  of  the  filing,  it  is  declared  shall  be 
deemed  notice  to  all  persons.  In  case  of  a  sale 
for  purposes  of  partition,  it  is  also  provided, 
(sec.  299)  that  the  conveyance  shall  be  recorded 
in  the  county  where  the  premises  are  situated, 
and  that  it  shall  be  a  bar  against  all  persons  in- 
terested, parties  to  the  action. 

These  are  all  the  statu  t^r  provisions  in  force 
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within  the  Territory  at  the  time  of  the  transac- 
tion involved  in  this  suit;  and  they  continued 
so  to  be  until  the  passage  of  an  Act  on  Febru- 
ary 20,  1874,  concerning  conveyances,  which 
regulates  the  whole  subject  and  specifically  pro- 
vides "That  every  conveyance  of  real  estate 
within  this  Territory  hereafter  made,  which  shall 
not  be  recorded  as  provided  in  this  Act,  shall  be 
void  as  against  any  subsequent  purchaser,  in 
good  faith  and  for  a  valuable  consideration,  oi 
the  same  real  estate,  or  any  portion  thereof, 
when  his  own  conveyance  shall  be  first  duly  re 
corded."  This,  however,  cannot  affect  the 
rights  of  the  parties  in  this  controversy,  for  they 
had  been  fixed  by  the  law  previously  in  force. 

The  legislation  on  the  subject  prior  to  1874, 
it  will  be  observed,  did  not  require  that  a  mort- 
gage  should  be  recorded,  in  order  to  be  valid, 
and  did  notj  in  terms,  declare  what  should  be 
the  legal  effect  of  recording  or  omitting  to  re- 
cord it. 

That  legislation  cannot,  however,  be  assumed 
to  be  without  significance,  and  its  precise  mean- 
ing must  be  determined,  not  only  by  what  it  ex- 
presses, but  by  what  it  necessarily  implies. 

There  can  be  no  reasonable  doubt,  we  think, 
that  the  records  which  the  county  recorder  is 
bound  to  keep.which  private  persons  are  author- 
ized to  employ  for  recording  their  instruments 
and  evidences  of  title,  and  which  the  public 
have  a  right  to  inspect,  have  all  the  qualities 
that  attach  to  public  records.  Such  books  are 
mentioned  by  Greenleaf,  1  Greenl.  Ev.,  sec.  484, 
as  of  that  description,  which  "Are  recognized 
by  law,  because  they  are  required  by  law  to  be 
kept,  because  the  entries  in  them  are  of  public 
interest  and  notoriety,  and  because  they  are 
made  under  the  sanction  of  an  oath  of  office,  or, 
at  least,  under  that  of  official  duty ;"  and '  *  book* 
of  this  public  nature,  being  themselves  evidence, 
when  produced,  their  contents  may  be  proved 
by  an  immediate  copy,  duly  verified;"  it  being 
a  rule,  considered  as  settled,  "  that  every  docu- 
ment of  a  public  nature,  which  there  would  be 
an  inconvenience  in  removing,  and  which  the 
party  has  a  right  to  inspect,  may  be  proved  by 
a  duly  authenticated  copy." 

It  is  a  mere  corollary  from  this  datum  that 
these  records  are,  by  construction  of  law,  notice 
to  all  persons  of  what  they  contain.  Their  con- 
tents are  matters  of  public  knowledge  because 
the  law  requires  them  to  be  kept,  authorizes 
them  to  be  used,  and  secures  to  all  persons  ac- 
cess to  them,  in  order  that  the  knowledge  of 
them  may  be  public  and,  therefore,  imputes  to 
all  interested  m  it,  that  knowledge,  the  oppor- 
tunity to  acquire  which  it  has  provided.  The 
law  assumes  the  fulfillment  and  not  the  defeat 
of  its  own  ends.  It  will  not  permit  ita  policy  to 
be  gainsaid,  not  even  by  a  plea  of  personal  ig- 
norance of  its  existence  or  extent  It  will  not 
allow,  therefore,  any  man  to  say  that  he  does 
not  know  that  of  which  the  law  itself  says  it  has 
informed  him.  The  provisions  of  the  law  in 
reference  to  these  records,  either  have  no  pur- 
pose at  all,  which  we  have  no  right  to  assume, 
or  their  purpose  was,  that  the  public  might  have 
knowledge  of  the  titles  to  real  estate  of  which 
they  are  the  registers.  It  would  utterly  defeat 
that  purpose  not  to  presume,  with  conclusive 
force,  that  the  notice  which  it  was  their  office 
to  communicate  had  reached  the  party  interested 
to  receive  it,f  or  if  every  man  was  at  liberty  to  say 
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[434]  he  had  failed  to  acquire  the  knowledge  it  was 
important  for  him  to  have,  because  he  had  not 
taken  the  trouble  to  search  the  record  which  the 
law  had  provided  for  the  express  purpose  of  giv- 
ing it  to  him,  then  the  ignorance  which  it  was 
the  public  interest  and  policy  to  prevent  would 
become  universal,  and  the  law  would  fail  be- 
cause it  refused  to  make  itself  respected. 

In  this  country,  differing  in  that  respect  from 
the  doctrine  maintained  by  the  English  courts, 
it  is  uniformly  held  that  the  registration  of  a 
conveyance  operates  as  constructive  notice  to  all 
subsequent  purchasers  of  any  estate,  legal  or 
equitable,  in  the  same  property.  The  reasoning 
upon  which  this  doctrine  is  founded  is  the  ob- 
vious policy  of  the  registry  Acts,  the  duty  of 
the  party  purchasing  under  such  circumstances 
to  search  lor  prior  incumbrances,  the  means  of 
which  search  are  within  his  power,  and  the  dan- 
ger of  letting  in  parol  proof  of  notice  or  want  of 
notice  of  the  actual  existence  of  the  conveyance. 
8tory,  Eq.  Jur.,  sec.  408. 

And  the  principle  applies  as  well  in  cases 
where  the  conveyances  are  merely  authorized 
as  where  they  are  required  by  law  to  be  regis- 
tered. 

In  the  case  of  Peppers'  Appeal,  77  Pa.,  878, 
377,  it  was  decided  that  under  a  statute  of  Penn- 
sylvania which  declared  that  assignments  of 
mortgages  may  be  recorded  in  the  office  for  the 
recording  of  deeds,  etc.,  and  that  the  record  of 
such  instrument  shall  be  as  good  evidence  as  the 
original,  that  although  the  recording  of  an  in- 
strument was  discretionary,  the  record  is,  never- 
theless, notice  to  a  subsequent  assignee.  After 
reviewing  various  statutes  of  the  State  on  the 
subject,  the  court  say:  "  Thus  it  appears  that 
the  language  of  the  Acts  of  Assembly  providing 
for  the  recording  of  written  instruments  has  not 
generally  been  mandatory.  When  recorded, 
however,  we  do  not  understand  the  effect  there- 
of is  in  any  respect  lessened  by  the  absence  of 
an  imperative  command  to  record.  It  is  op- 
tional whether  or  not  to  record.  When  the  elec- 
tion is  made  and  an  instrument  authorized  by 
law  to  be  recorded,  is  actually  recorded,  all  the 
incidents  and  force  of  a  public  record  attach  to 
tbat  record.  It  is  an  early  and  well  recognized 
principle  that  one  great  object  in  spreading  an 
instrument  of  writing  on  a  public  record  is  to 
give  constructive  notice  of  its  contents  to  all 
mankind." 

[4351  I(  is  a  further  inference,  which  wc  are  judi- 
cially bound  to  make,  that  records  so  carefully 
provided  by  law,  and  so  useful,  were,  in  fact, 
the  common  resort  of  the  community  whose 
dealings  in  real  estate  they  were  meant  to  regis- 
ter; tbat  the  practice  of  recording  conveyances 
and  incumbrances  of  the  title  to  land,  for  the 
purposes  of  evidence  and  of  information  to  those 
wbo  might  be  affected  by  them,  and  the  habit 
of  searching  the  records  in  order  to  obtain  that 
knowledge,  was  general  and  usual;  that  such 
practice  and  habit  bad  become  so  common,  that 
men  of  ordinary  prudence  in  the  management 
of  important  concerns  affecting  their  own  inter- 
ests, would  expect  to  conform  to  it  themselves, 
and  would  act  upon  the  expectation  that  others 
of  that  character  would  do  so  likewise.  In  point 
of  fact,  this  presumption  is  verified  in  the  pres- 
ent case,  the  na  jority  of  the  judges  in  the  court 
below  declaring  in  their  opinion  that,  at  the 
times  when  the  mortgages  in  question  were  ex- 
See  14  Otto. 


ecu  ted,  it  was  a  common  thing,  and  of  public 
notoriety,  to  record  mortgages  and  other  con- 
veyances. 

The  statutes  under  consideration,  it  is  true, 
do  not  in  express  terms  make  it  obligatory  upon 
one  taking  a  conveyance  of  or  incumbrance 
upon  real  estate  to  record  it  The  recording  is 
not  made  essential  to  its  validity  as  between  the 
parties;  nor  is  it  declared  that  the  failure  to  re- 
cord shall  postpone  its  operation  in  favor  of  a 
subsequent  bona  fide  purchaser  for  value  with- 
out notice.  And  yet  the  implication  is  very 
strong  that  the  latter  effect  must  be  intended  by 
it  Otherwise,  what  valuable  and  sufficient  pur- 
pose is  there  in  construing  the  record  to  be  con- 
structive notice  of  its  contents,  except  to  pro- 
tect such  a  purchaser?  If,  without  recording, 
the  conveyance  is  not  only  valid  between  the 
parties,  but  good  also  as  against  the  world,  with 
or  without  notice,  of  what  public  value  or  use 
is  the  provision  for  keeping  such  a  record  and 
declaring  it  to  be  public,  open  to  the  examina- 
tion of  all  persons?  On  that  supposition  its  only 
purpose  would  be,  in  the  private  interest  of  pro- 
prietors, to  furnish  a  convenient  and  cheap 
mode  of  supplying  proof,  by  certified  copies,  in 
case  of  the  loss  or  destruction  of  title  papers. 
But  even  that  purpose  is  not  expressly  declared. 
It  is  only  an  inference  based  on  the  nature  of 
the  record  as  public,  and  the  objects  which,  un- 
der the  system  of  registration  adopted  in  this 
country,  in  colonial  tunes,  and  which  has  since 
prevailed  universally  in  all  the  States,  have  been 
sought  to  be  attained  by  it.  The  chief  of  these 
is  to  secure  that  publicity  in  respect  to  the  trans- 
fer of  titles,  which,  in  the  earlier  history  of  the 
common  law,  was  effected  by  livery  of  seisin, 
and  later,  by  the  substituted  enrollment  of  con- 
veyances by  way  of  bargain  and  sale;  and  which 
had  in  view,  as  its  principal  purpose,  the  pro- 
tection of  innocent  purchasers  from  frauds 
which  might  be  practiced  by  means  of  secret 
conveyances. 

To  hold  otherwise  would  be  to  declare  that 
land  should  cease  generally  to  be  the  subject  of 
sale;  for  no  amount  of  diligence  on  the  part  of 
a  purchaser  would  insure  his  title.  He  would, 
of  course,  demand  of  the  vendor  an  inspection 
of  his  title  deeds.  From  them  he  would  learn 
the  chain  of  title.  A  production  and  examina- 
tion of  the  deeds  made  in  the  common  form 
would  show  by  their  recitals  that  none  of  the 
preceding  owners  could  have  any  claim  for  un- 
paid purchase  money,  for  the  receipt  of  it,  in 
each  instance,  is  usually  contained  in  the  deed. 
He  would,  therefore,  reasonably  deem  it  unnec- 
essary to  make  any  personal  inquiry,  and  in 
respect  to  supposed  incumbrances  in  favor  of 
strangers,  would  be  compelled  to  rely  upon  the 
statements  of  the  vendor.  Who  would  be  will- 
ing, or  could  afford  to  purchase,  under  such 
circumstances,  if,  after  every  reasonable  effort 
to  inform  himself  of  possible  incumbrances,  a 
mortgagee,  holding  an  incumbrance  of  prior 
date,  and  whose  failure  to  give  such  public  no- 
tice of  the  fact  as  the  law  had  furnished  the 
means  of  giving,  had  betrayed  him  into  the  pur- 
chase, should,  nevertheless,  be  permitted  to  su- 

Ssrsedehis  title,  by  asserting  a  paramount  lien? 
ertainly  there  would  be  no  injustice,  and  we 
think  no  violation  of  legal  principle,  in  such 
circumstances,  in  preferring  over  his  claim, 
that  of  the  innocent  party,  who  otherwise  would 
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suffer  loss,  occasioned  by  a  fraud  which  his 
laches  alone  had  made  effective. 

But  coupling  together  the  obvious  purposes 
of  the  recording  Acts  in  question,  and  the  nec- 
essary implications  arising  thereon,  with  the 
general  and  notorious  practice  of  the  people  of 
the  territory  under  them,  we  have  no  hesitation 
r 437 1  m  deciding  that,  under  the  circumstances  of  this 
1  J  case,  there  arose  a  duty  on  the  part  of  Neslin, 
the  vendor,  to  record  his  purchase  money  mort- 
gage, towards  all  who  might  become  subse- 
quent purchasers  for  value  in  good  faith,  a 
breach  of  which,  in  respect  to  Kerr,  the  subse- 
quent mortgagee,  without  notice,  constituted 
such  negligence  and  laches,  as  in  equity,  re- 
quires that  the  loss,  which  in  consequence  there- 
of must  fall  on  one  of  the  two,  shall  be  borne 
by  him  by  whose  fault  it  was  occasioned. 

An  apposite  illustration  of  the  principle  in- 
volved in  this  conclusion  is  found  in  the  case  of 
EM*  v.  Int.  &Tr.  Co.,  4  Ohio  8t.,  628,  where 
it  was  held  that,  while  it  was  a  rule  that  money 
paid  by  a  banker  in  payment  of  a  forged  check 

{nirporting  to  be  drawn  upon  him  by  a  depos- 
tor,  to  a  holder  for  value,  cannot  ordinarily  be 
recovered  back,  as  paid  under  a  mistake  of 
fact,  because  he  is  supposed  to  know  the  signa- 
ture of  his  own  customers;  yet  it  does  not  apply 
when,  either  by  express  agreement,  or  a  settled 
course  of  business  between  the  parties  or  by  a 
general  custom  of  the  place,  the  holder  takes 
upon  himself  the  duty  of  exercising  some  mate- 
rial precaution  to  prevent  the  fraud,  and  by  his 
negligent  failure  to  perform  it,  has  contributed 
to  induce  the  payee  to  act  upon  the  paper  as 
genuine,  and  to  advance  the  money  upon  it.  in 
that  rase,  a  custom  was  proved  whereby  a  bank, 
to  whom  was  offered  a  check,  drawn  upon  an- 
other, by  a  stranger,  was  expected  and  required 
not  to  receive  it,  without  requiring  the  party 
offering,  to  identify  himself  as  the  true  owner. 

It  was  decided  that  the  existence  of  that  cus- 
tom imposed  upon  the  defendants  in  that  case 
a  duty  towards  the  plaintiff,  which  the  latter 
was  entitled  to  rely  upon  as  performed;  and 
that  a  breach  of  that  duty  constituted  negli- 
-  gence,  which,  if  it  resulted  in  a  loss  to  anoth- 
er, the  law  would  cast  upon  the  party  in  fault. 
In  delivering  the  opinion  of  the  court,  Ran- 
ney,  J.,  said:  "Nor  is  it  anything  remarkable 
or  unusual  that  such  an  obligation  should  arise 
from  a  settled  course  of  business  between  the 
parties,  or  be  established  by  the  proof  of  a  cus- 
tom; or  that  the  holder,  for  his  negligent  fail- 
ure to  regard  it,  be  deprived  of  rights  which  he 
would  otherwise  be  entitled  to  demand."  *  * 
"When  the  defendants  purchased  this  check, 
they  knew  full  well  that  it  deprived  the  plaint- 
iffs of  the  ability  to  make  this  part  of  the  in- 
vestigation, and  that  it  would  be  paid  to  them 
without  any  examination  whatever;  and  if  the 
i486]  custom  really  exists  they  must  have  known 
equally  well  that  in  afterwards  passing  upon 
the  genuineness  of  the  paper,  the  plaintiffs 
would  have  a  right  to  rely,  as  an  important 
element  in  forming  a  conclusion,  upon  the  sup- 
position that  the  defendants  had  made  the  in- 
vestigation and  were  satisfied  with  the  result." 

Similar  effect  was  given  to  the  existence  of  a 
known  custom,  in  creating  an  obligation,  in  Whit- 
bread  v.  Jordan,  1  You.  &  Coll.  (Ex.),  808, where 
Lord  Lyndhurst  held  that  the  creditor  of  a  pub- 
lican in  London,  who  took  from  the  latter  a  le- 
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gal  mortgage,  knowing  thui  he  was  indebted  to 
his  brewers,  and  was  aware  of  the  ordinary 
practice  in  London  of  publicans  depositing 
their  leases  with  their  brewers  by  way  of  mort- 

fage,  must  be  postponed  to  the  security  of  a 
rewer,  who  had  obtained  the  title  papers  by 
way  of  equitable  mortgage,  on  the  ground  that 
the  existence  of  the  custom  put  him  on  inqui- 

S,  so  as  to  constitute  constructive  notice  of 
e  prior  equity. 

In  the  case  of  Luch'a  Appeal,  44  Pa.,  519,  it 
was  decided,  overruling  some  remarks  of  Gib- 
son, Ch.  J.,  to  the  contrary,  in  McLanahanv. 
Reetide,  9  Watts,  608,  that  although  the  regis- 
try laws  of  Pennsylvania  did  not  expressly  pre- 
scribe that  deeds  and  mortgages  should  be  re- 
corded in  separate  sets  of  books  for  each  class 
of  conveyance,  that,  nevertheless,  a  division  of 
subjects  and  books  of  record  had  become  legal- 
ized by  necessity  and  practice  upon  the  registry 
system,  so  as  to  render  it  available  to  present 
and  future  generations;  and  that,  consequently, 
the  record  of  a  mortgage  in  a  book  kept  for  the 
record  of  deeds  was  not  notice  to  a  subsequent 
purchaser.  The  court  after  reviewing  the  his- 
tory of  the  practice,  said:  "It  is  clear,  there- 
fore, from  uniform  practice  going  back  so  far 
as  to  be  equivalent  in  this  country  to  an  imme- 
morial usage,  that  mortgages  are  and  must  be 
recorded  in  mortgage  books,  and  are  of  course 
not  properly  recorded  in  any  other  species  of 
book  where  they  cannot  be  found  by  means  of 
the  mortgage  indexes." 

And  conversely  it  was  held  in  Colomer  v.  Mor 
gan,  18  La.  Ann.,  202,  that  a  record  of  a  deed 
in  a  book  of  mortgages  "  does  not  convey  the 
information  required  by  the  statute,"  and  is 
therefore,  not  effectual  notice. 

The  rule  to  be  applied  here  is  merely  ar. 
extension  of  that  declared  by  Lord  Chancclkr  r439] 
Macclesfield  in  Satage  v.  Foster,  9  Mod.,  37:  1 
"  When  anything  in  order  to  a  purchase  is  pub- 
licly transacted,  and  a  third  person  knowinp 
t hereof,  and  of  his  own  right  to  the  lands  in- 
tended to  be  purchased,  does  not  give  the  pur- 
chaser notice  of  such  right,  he  shall  never  aft- 
erwards be  admitted  to  set  up  such  right  to 
avoid  the  purchase;  for  it  was  apparent  fault 
in  him  not  to  give  notice  of  his  title  to  the  in- 
tended purchaser;  and  in  such  case  infancy  or 
coverture  shall  be  no  excuse;  neither  is  it  nec- 
essary that  such  infant  or  feme  covert  should  In- 
active in  promoting  the  purchase,  if  it  appears 
that  tbey  were  so  prjvy  to  it,  that  it  could  not 
be  done  without  their  knowledge." 

When  the  public  records  of  conveyances 
operate  as  notice  of  the  state  of  the  title  to  all 
intending  purchasers,  it  must  be  that  their  ex- 
istence and  common  use  is  notice  as  well  to  all 
prior  purchasers  and  incumbrancers,  that  others 
will  rely  upon  it  as  well  as  themselves;  and  that 
to  withhold  from  the  record  conveyances  or  in- 
cumbrances in  their  own  favor  is  a  waiver  of 
their  right,  and  equivalent  to  a  representation 
that  they  do  not  exist,  in  favor  of  innocent  sub- 
sequent purchasers,  who  otherwise  would  be 
wrongfully  affected  by  them.  It  is  a  case  for 
the  application  of  the  maxim,  idem  eat  non  em 
et  non  apparere. 

It  applies  to  cases  of  negligence  as  well  as  of 
fraud,  for  the  injurious  consequences  of  both 
are  not  distinguishable.  It  was  stated  by  Lord 
Romilly,  Master  of  the  Rolls,  in  Briggt  v.  Jonet. 

104  r.  s. 
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L.  R.,  10  Eq.,  98,  in  this  comprehensive  form: 
"A  person  who  puts  it  in  the  power  of  another 
to  deceive  and  raise  money,  must  take  the  con- 
sequences. He  cannot  afterwards  rely  on  a  par- 
ticular or  a  different  equity."  It  was  applied 
by  Vice-OhanceUor  Kindersley  in  Rice  v.  Mice, 
2  Drew.,  78,  as  between  a  vendor,  asserting  his 
equitable  lien  for  unpaid  purchase  money,  and 
a  subsequent  equitable  mortgagee  by  deposit  of 
title-deeds.  In  deciding  the  case  he  said,  what  is 
very  pertinent  in  the  present:  "The  vendors, 
when  they  sold  the  estate,  chose  to  leave  part  of 
the  purchase  money  unpaid,  and  yet  executed 
and  delivered  to  the  purchaser  a  conveyance  by 
which  they  declared,  in  the  most  solemn  and 
deliberate  manner,  both  in  the  body  of  the  deed 
and  by  a  receipt  indorsed,  that  the  whole  pur- 
chase money  had  been  duly  paid.  *  *  * 
They  thus  voluntarily  armed  the  purchaser  with 
the  means  of  dealing  with  the  estate  as  the  ab- 
solute legal  and  equitable  owner,  free  from 
every  shadow  of  incumbrance  and  adverse  eq- 
uity. *  *  *  The  defendant,  who  afterwards 
took  a  mortgage,  was,  in  effect,  invited  and  en- 
couraged by  the  owners  to  rely  on  the  pur- 
chasers title.  They  had,  in  effect,  by  their  acts, 
assured  the  mortgagee  that,  as  far  as  they  (the 
vendors)  were  concerned,  the  mortgagor  had  an 
absolute  title,  both  at  law  and  in  equity." 

See,  also,  Waldron  v.  Sloper,  1  Drew,  198; 
Bowie  v.  Saunders,  2  Hem.  &  M.,  242;  Perry- 
Herrick  v.  Attwood,  2  De  G.  &  J.,  21;  Darnell 
v.  Hunter,  L.  R.,  11  Eq.,  292;  8.  0.,  L.  R.,  7 
Ch.  App.,  75. 

The  rule  applies  in  favor  of  the  superior 
equity  of  a  junior  mortgagee,  even  in  cases 
where  the  prior  mortgage  conveys  the  legal  es- 
tate. Ordinarily  the  priority  between  incum- 
brances is  determined  by  their  quality,  as  each 
successive  conveyance  passes  only  what  title  re- 
mains after  satisfying  those  which  precede  it. 
The  first  mortgage  conveys  the  legal  estate;  the 
second,  merely  an  equity  of  redemption  ;  and  as 
equity  follows  the  law,  and  the  owner  of  the 
legal  title,  by  means  of  it,  has  a  legal  right,  after 
condition  broken,  to  the  possession  and  a  rem- 
edy at  law  for  acquiring  it,  he  is  entitled  to  pri- 
ority. A  mortgage,  however,  in  equity,  at  the 
present  day,  has  almost  ceased  to  be  regarded 
as  a  conveyance  of  an  estate,  and  is  considered 
rather  as  merely  a  lien  upon  the  estate  of  the 
mortgagor,  the  tendency  of  the  modern  law  be- 
ing to  look  upon  it  simply  as  a  security  for  the 
payment  of  a  debt  or  duty.  Such,  indeed,  is  an 
express  statutory  provision  in  Utah,  section  260 
of  the  Civil  Practice  Act  of  February  17,  1870, 
enacting  that  "A  mortgage  of  real  property 
shall  not  be  deemed  a  conveyance,  whatever  its 
term,  so  as  to  enable  the  owner  of  the  mortgage 
to  recover  possession  of  the  real  property  with- 
out a  foreclosure  and  sale."  Under  this  provis- 
ion all  mortgages,  without  respect  to  their 
relative  dates,  are  legal  liens,  and  priority  can- 
not attach  to  the  earlier  in  date  by  reason  of 
the  superior  dignity  of  the  estate  conveyed. 
1 44 1 1  The  rule,  therefore,  that  gives  preference  to  the' 
legal  title  has  no  application,  and  the  priority 
among  them  must  be  determined  by  purely 
equitable  considerations. 

The  only  circumstance  on  which  the  appel- 
lant can  rest  the  claim  of  his  mortgage  to  a  pref- 
erence over  that  of  the  appellee,  is  that  it  is 
prior  in  date.  But  the  maxim  quoted  in  sup- 
See  14  Otto. 


port  of  this  claim — oui  prior  est  tempore  potior 
est  jure— only  applies  m  cases  in  which  the 
equities  are  equal.  That,  we  have  already  de- 
cided, is  not  this  case.  Here  equity  cannot  be 
satisfied  otherwise  than  by  subjecting  the  ap- 
pellant to  the  loss,  which  has  to  be  suffered  by 
one  of  the  two  solely  in  consequence  of  his  own 
fault. 

Some  question  was  made  in  argument  as  to 
whether  the  appellees  were  holders  of  the  mort- 
gage to  Kerr  for  a  valuable  consideration.  But 
the  findings  of  the  court,  which  are  conclusive 
as  to  the  facts,  leave  no  room  for  doubt  upon 
the  legal  conclusion. 

We  find  no  error  in  the  decree,  and  it  i$,  ac- 
cordingly, affirmed. 

True  oopy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

CSted-106  U.  8.,  12L 


JOHN  J.  VINTON  jet  al.,  Appti.,  [485] 

e. 

HOMER  HAMILTON  jet  al. 
(See  8.  C,  14  Otto,  486-498.) 
Void  Utters  patent. 

Letters  patent,  granted  to  John  J.  Vinton  for  an 
Improvement  In  the  manufacture  of  Iron  from  fur- 
nace slag,  are  void,  because  what  he  claims  as  his  in- 
vention Is  neither  patentable  nor  new. 

[No.  171.] 

Argued  Dec.  6,  7,  1881.   Decided  Jan.  9, 188~\ 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 

Statement  of  the  case  by  Mr.  Justice  Woods : 
The  bill  of  complaint  alleged  that  the  defend- 
ants were  infringing  certain  letters  patent,  dated 
October  14,  1878,  granted  to  the  complainant . 
John  J.  Vinton,  for  an  improvement  in  the  man- 
ufacture of  iron  from  furnace  slag,  and  prayed 
for  an  injunction  to  restrain  them  from  further 
infringement  and  for  damages  and  an  account 
of  profits. 

The  answer  of  the  defendants  denied  that  Vin  - 
ton  was  the  original  or  first  inventor  or  discov- 
erer of  the  improvement  in  the  manufacture  of 
iron  from  furnace  slag  or  from  the  slag  of  blast 
or  smelting  furnaces,  set  out  in  his  patent,  and 
denied  infringement. 

Upon  final  hearing  in  the  circuit  court  the  bill 
was  dismissed,  because  the  process  described  in 
complainant's  letters  patent  was  known  and  in 
common  use  before  the  complainant's  applica- 
tion for  his  letters  patent,  and  the  same  were, 
therefore,  null  and  void. 

The  complainants  have,  therefore,  appealed 
the  case  to  this  court. 

The  specifications  of  the  letters  patent  declare 
as  follows: 

"  My  invention  relates  to  the  production  of 
cast  iron  from  the  slag  or  refuse  of  the  smelting 
or  blast  furnace.  Heretofore  a  large  percentage 
of  good  metallic  iron  has  been  thrown  away 
with  the  slag  and  become  lost  to  commerce,  so 
far  as  its  use  as  metallic  iron  is  concerned.  This 
is  more  particularly  the  case  with  rich  ores,  such 
as  the  Missouri  and  lake  ores,  which  from  their 
nature  flux  imperfectly  in  the  ordinary  smelting 
furnace.  When  imperfectly  fluxed  the  slag  as- 
sumes a  thick  consistency,  and  cools  with  a  gen- 
Digitized  by  Google 


485-498 


Supreme  Court  or  the  United  States. 


Oct.  Term, 


eral  greyish  color,  and  though  the  presence  of 
metal  in  it  cannot  be  detected  by  the  eye,  yet 
the  slag  will  be  found  to  be  of  comparatively 
great  specific  gravity  and,  in  fact,  contains  a 
very  large  percentage  of  good  metallic  iron, 
often  as  great  as  the  amount  of  metal  reduced 
from  the  ore  in  the  process  of  smelting. 

To  reduce  this  metal  from  the  heavy  slag  of 
the  smelting  furnace,  and  thereby  increase  the 
[4861  production  of  iron  from  the  same  amount  of  ore, 
J  is  the  object  of  my  invention.  To  accomplish 
the  desired  result  I  employ  a  cupola  furnace, 
but  furnaces  specially  adapted  to  the  purpose 
may  be  constructed  and  conveniently  used  in 
connection  with  the  blast  furnaces  where  the 
iron  is  smelted. 

The  heavy  slag  is  first  pulverized  or  broken 
up  into  small  pieces,  or  it  may  be  made  granu- 
lous  or  spongy  by  passing  water  or  air  through 
it  when  in  a  molten  state,  or  in  any  of  the  well- 
known  ways.  A  bed  of  coke  or  other  suitable 
material  is  first  placed  in  the  cupola  and  on  the 
top  of  the  coke  a  small  q  uajntity  of  scrap  or  other 
oxidized  iron  (preferably  pcaleor  black  oxide  of 
iron)  is  sprinkled. 

The  slag  to  be  operated  on  is  then  introduced 
as  evenly  as  possible  on  the  top  of  the  coke  and 
iron  oxide,  and  on  the  top  of  the  sing  I  sprinkle 
a  small  quantity  of  limestone  broken  up  into 
small  pieces,  then  a  layer  of  coke,  followed  with 
scrap  and  scale  slag  and  lime  as  before  alternate- 
ly until  the  whole  cupola  is  charged. 

The  fuel  is  then  ignited,  and  when  the  fire  is 
above  the  tuyhre*  the  blast  is  turned  on  to  the 
full.  Owing  to  the  presence  of  the  iron  oxides, 
the  heat  is  very  great  when  brought  in  contact 
with  the  slag,  and  the  latter  is  speedily  reduced, 
and  as  the  operation  goes  on  fresh  charges  of  the 
materials  are  supplied  from  the  top  of  the  cupo- 
la, provision  being  made  for  the  passage  of  the 
remaining  slag  from  the  furnace  at  a  point  be- 
low the  tuyh-a. 

In  this  way  it  will  be  seen  that  the  process  is 
continuous,  and  the  furnace  is  not  permitted  to 
get  cool. 

The  charge*  is  made  up  in  about  the  following 
proportions,  but  may  be  slightly  varied  as  occa- 
sion requires:  after  the  furnace  is  in  operation, 
first,  three  bushels  of  coke;  second,  fifty  pounds 
iron  oxide  (scrap  or  scale);  third,  eight  hundred 
pounds  slag;  fourth,  one  fourth  of  a  bushel  of 
limestone,  thrown  into  the  cupola  in  succession, 
-and  from  time  to  time  as  required. 

When  there  is  much  sulphur  in  the  iron  a 
small  quantity  of  the  black  oxide  of  manganese 
may  be  blown  in  through  the  tuyhres,  and  salt 
or  litharge,  or  a  mixture  of  any  two  or  all  three 
of  these  ingredients,  may  be  used  in  this  man- 
ner with  good  effect.  The  iron  thus  obtained 
is  run  into  molds  in  the  usual  way. 

What  I  claim  as  my  invention,  and  desire  to 
secure  by  letters  patent,  is  the  herein  described 
method  of  reducing  iron  from  the  slag  or  refuse 
of  blast  or  smelting  furnaces,  substantially  as 
set  forth." 

Mr.  Andrew  McCailum,  for  appellants. 
Mr.  Thoaaa  W.  Sanderson,  for  appel- 
lees. 

Mr.  Juttice  Woods  delivered  the  opinion  of 

14871  ,Iie  court: 

It  is  matter  of  general  knowledge  that  pig 
iron  is  made  from  iron  ore  in  a  blast  or  smelting 
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furnace;  that  to  secure  this  product  the  furnace 
is  charged,  first,  with  a  layer  of  coke  or  char- 
coal, then  with  a  layer  of  iron  ore,  mixed  with 
broken  limestone,  and  so  on  in  alternate  layers 
until  the  proper  quantity  of  these  materials  is 
placed  in  the  furnace.  The  fuel  is  then  ignited 
and,  for  the  purpose  of  increasing  the  heat, 
streams  of  air  are  forced  into  the  furnace  by 
means  of  blast  pipes,  the  nozzles  of  which ,  called 
tuybra,  are  inserted  in  openings  in  the  walls  of 
the  furnace,  usually  from  four  to  six  feet  above 
its  bottom. 

The  limestone  is  used  merely  as  a  flux.  The 
ore  under  this  process  undergoes  a  chemical 
change,  and  iron  is  formed  and  sinks  in  a  molt- 
en state  to  the  bottom  of  the  hearth,  by  which 
is  meant  not  only  the  bottom  of  the  furnace,  but 
its  sides  as  high  up  as  the  foot  of  the  boshes. 
The  refuse  left  after  the  melted  iron  has  dropped 
into  the  hearth,  is  also  in  a  molten  state,  and 
being  lighter  than  the  iron,  floats  on  its  top. 
This  is  indifferently  called  cinder  and  slag. 
About  three  or  four  times  in  every  twenty-four 
hours  the  melted  iron  is  drawn  from  the  fur- 
nace. This  is  accomplished  in  the  following 
manner:  the  furnace  is  constructed  with  two 
holes,  one  called  the  iron  and  the  other  the  cin- 
der notch.  The  iron  notch  is  made  at  the  bot- 
tom of  tiie  hearth.  The  cinder  notch  is  higher 
up  the  side  of  the  furnace,  just  below  the  level 
of  the  tuyhrca;  so  high  that  the  cinder  can  be 
drawn  through  it  without  letting  off  the  molten 
iron.  These  holes  are  kept  habitually  closed 
with  clay  or  other  similar  material.  At  frequent 
intervals  and  always  just  before  drawing  off  the 
molten  iron,  or  making  a  cast,  as  the  iron  mon- 
gers call  it,  the  cinder  notch  is  opened,  and  the 
cinder  or  slag  is  allowed  to  escape,  and  is  car- 
ried away  from  the  furnace  in  a  trough  made  of 
moistened  sand.  The  cinder  notch  is  then  closed 
and  the  iron  notch  is  opened,  and  the  molten 
iron  is  drawn  off  through  a  sand  trough,  and 
conducted  into  molds  made  in  sand  beds,  calkd  . .  gs] 
the  sow  and  pigs,  where  it  is  allowed  to  cool.  1  J 
The  result  is  the  pig  iron  of  commerce. 

In  the  meantime  the  furnace  is  supplied  with 
constant  charges  of  fuel  and  ore,  mixed  with 
limestone,  in  alternate  layers,  dumped  in  from 
the  top,  and  this  process  is  kept  up  without  ces- 
sation for  months  and  sometimes  for  years. 

The  sand  trough  which  connects  the  pig-beds 
with  the  iron  notch  is  usually  larger  and  deeper, 
but  more  elevated,  than  the  sow  or  general  gut- 
ter which  conducts  the  iron  into  the  molds  or 
grooves  in  the  pig-beds.  When  the  metal  is 
first  let  into  the  trough  it  accumulates  so  as  to 
fill  it  nearly  to  the  brim.  As  the  flow  from  the 
iron  notch  decreases,  the  iron,  and  a  small  quan- 
tity of  cinder  or  slag,  which  has  been  chilled 
by  coming  in  contact  with  the  cold  surface  of 
the  trough,  adhere  to  its  sides-  and  bottom. 
When  the  molten  iron  on  the  hearth  is  about 
exhausted,  the  blast  is  increased,  and  the  mate- 
rial left  on  the  hearth  is  blown  out  through  the 
iron  notch  into  the  sand  trough.  This  also  cools 
in  the  trough,  and  thus  is  formed  what  are 
known  as  trough  runners,  consisting  of  iron  and 
slag,  which  have  been  forced  through  the  iron 
notch  by  letting  on  the  blast,  as  just  mentioned. 

A  cupola  furnace  is  one  used  for  melting  pis 
iron  for  the  purpose  of  casting  it  into  useful 
forms  and  articles.  It  constitutes  part  of  the 
equipment  of  a  foundry.  In  shape  it  is  gen 

104  U.S. 

Google 


Digitized  by 


1831. 


Vinton  v.  Hamilton. 


486-493 


crally  a  hollow  cylinder.  The  iron  is  melted  by 
.substantially  the  same  process  as  the  ore  in  a 
blast  furnace.  The  cupola  furnace  has  an  iron 
notcli  but  no  cinder  notch,  because  there  is  gen- 
erally so  little  cinder  or  slag  in  pig  iron,  as  to 
render  such  an  opening  unnecessary. 

In  order  to  reach  the  merits  of  the  controversy 
it  is  necessary  to  obtain  a  definite  idea  of  what,  if 
anything,  the  appellants  are  entitled  to  under 
their  patent. 

The  specifications  are  ambiguous  in  respect 
to  the  particular  kind  of  slag  which  is  to  be  used 
in  the  process  therein  described;  that  is  to  say, 
whether  it  is  the  slag  drawn  off  through  the 
cinder  notch,  or  the  runners  which  are  left  in 
the  trough  through  which  the  molten  iron  is 
*8«*J  discharged  from  the  iron  notch  of  a  blast  fur- 
nace. It  appears,  however,  from  the  evidence 
that  the  use  of  the  latter  only  is  contemplated, 
the  former  containing  such  a  very  inconsider- 
able quantity  of  iron  as  to  be  valueless. 

We  observe,  in  the  first  place,  that  the  patent 
cannot  be  held  to  cover  the  discover}'  that  the 
slag,  which  is  to  be  used  in  the  process  described 
in  the  specifications,  contains  so  large  a  percent- 
age of  good  metallic  iron  that  it  can  be  profitably 
extracted  by  again  smelting  it. 

The  evidence  shows  beyond  controversy  that 
for  many  years  before  September  18,  1878,  the 
earliest  date  assigned  to  the  discovery  or  inven- 
tion of  the  complainant,  it  had  been  well  and 
generally  known  that  the  trough  runners  con- 
tained a  large  proportion  of  metallic  iron,  and 
they  were  broken  up  and  re-smelted  in  blast 
furnaces.  They  were  thrown  into  the  furnace 
with  scrap  iron  and  iron  ore,  and  smelted  in  the 
same  manner.  It  was  formerly  a  notion  among 
old  fashioned  furnace  men,  that  the  use  of  this 
material  injured  the  furnace,  and  deteriorated 
the  quality  of  the  iron  produced.  But  this  con- 
ceit had  been  exploded  long  before  the  date  of 
appellant's  patent,  and  the  runners  and  other 
heavy  slag  were  used  habitually  in  many  blast 
furnaces,  as  above  stated. 

Second.  The  appellant  cannot  claim  as  any 
part  of  his  invention  the  use  of  a  cupola  furnace 
for  the  purpose  of  re-smelting  trough  runners 
and  heavy  slag.  The  evidence  in  the  record 
shows  that  as  early  as  the  year  1844,  at  the  Jack- 
son furnace,  in  Venango  County,  Pennsylvania, 
which  was  a  blast  furnace,  a  cupola  furnace  was 
erected  and  used  for  the  purpose  of  smelting 
heavy  slag,  from  which  was  manufactured  plow- 
points  and  hollow  ware,  such  as  skillets,  pots 
and  Dutch  ovens.  Sometimes  the  product  was 
made  into  pig  iron.  This  cupola  furnace  was 
thus  used  for  three  or  four  years.  The  fact  of 
such  use  was  public;  no  effort  was  made  to  keep 
it  secret,  and  it  was  known,  in  the  language  of 
the  witnesses,  "  all  around  the  furnace." 

The  testimony  of  Robert  Paisley,  Wm.  J. 
Shaner  and  Thomas  W.  Kennedy,  which  is 
found  in  the  record,  shows  that  the  Beaver  Falls 
Co-operative  Foundry  Association,  in  April, 
1872,  made  the  experiment  of  using  slag  and 
runners  in  their  cupola  furnace,  and  the  cxperi- 
14901  ment  proving  successful,  the  runners,  as  early 
as  August,  1872,  were  procured  by  the  car  loaa, 
and  mixed  witli  pig  iron  and  run  into  stove- 
plates.  In  this  wav  58  or  60  tons  of  runners 
were  used  prior  to  October  1,  1873,  the  date  of 
appellant's  patent. 

This  use  of  heavy  slag  and  runners  was  open 
See  14  Otto.  U.  S.,  Book  26. 


and  public.  No  one  was  excluded  from  the 
foundry  where  the  work  was  carried  on.  Any- 
one was  at  liberty  to  enter  and  see  what  was 
going  on,  and  persons  not  interested  in  the  fur- 
nace, among  them  the  witness,  Thomas  W.  Ken- 
nedy, did  so.  No  injunction  of  secrecy  was  im- 
posed on  them.  It  is  true  the  operatives  at  the 
furnace,  who  were  all  stockholders  of  the  as- 
sociation, said  nothing  about  the  use  they  were 
making  of  trough  runners,  because,  as  they  said, 
if  it  was  a  good  thing  they  wanted  to  keep  it  to 
themselves,  but  they  took  no  steps  to  keep  it  a 
secret,  except  that  they  did  not  talk  about  it. 
In  fact,  it  was  at  the  suggestion  of  Kennedy 
that  the  Beaver  Falls  Co-operative  Foundry  As- 
sociation made  the  experiment  of  melting  run- 
ners and  heavy  slag  in  their  cupola  furnace. 

After  the  experiment  made  by  the  Beaver 
Falls  Co-operative  Foundry  Association,  in 
April,  1872,  had  proved  successful,  Kennedy, 
in  August,  1873,  furnished  the  defendant,  Ham- 
ilton, with  a  quantity  of  trough  runners  to  be 
smelted  in  his  cupola  furnace,  and  before  Oc- 
tober 1,  1873,  had  sold  to  foundrymen  not  less 
than  one  hundred  tons  of  the  same  material  to 
be  used  for  the  same  purpose. 

In  fact,  the  record  snows  that  Kennedy,  more 
than  a  year  before  the  date  of  appellant's  patent, 
revived  the  practice  of  smelting  trough  runners 
and  heavy  slag  in  a  cupola  furnace.  As  early 
as  the  spring  of  1872  he  declared  to  the  defend- 
ant, Hamilton,  Thomas  Struthers  and  others, 
the  feasibility  of  the  process,  and  suggested  to 
Struthers  that  they  ought  to  take  out  a  patent 
for  it  But  Struthers  said  that  unless  they  could 
get  up  some  new  way  of  extracting  the  iron,  it 
would  not  be  patentable,  and  that  was  the  con- 
clusion they  came  to  after  talking  the  matter 
over.  But  Kennedy  at  once,  in  the  spring  of 
1872,  commenced  buying  up  the  trough  runners 
from  the  blast  furnaces,  and  selling  them  to 
foundrymen  for  use  in  cupola  furnaces. 

It  is,  therefore,  abundantly  shown  in  the  rec- 
ord that  before  the  date  of  complainant's  patent, 
or  of  his  invention,  the  smelting  of  trough  run- 
ners and  other  heavy  slag  in  cupola  furnaces 
was  practiced  and  well  known. 

Thirdly.  The  method  of  making  slag  gran- 
ulous  or  spongy  by  passing  water  or  air  through 
it  when  in  a  molten  state,  is  not  new  nor  is  it 
claimed  to  be  new.  Besides,  there  is  no  evidence 
that  this  process  is  used  bv  the  appellees. 

Fourth.  The  method  of  charging  the  cupola 
furnace  and  of  smelting  the  slag  as  described  in 
the  specification  of  appellant's  patent,  is  as  old 
as  the  art  of  making  pig  iron,  except,  perhaps, 
the  sprinkling  of  scale  or  black  oxide  of  iron  on 
the  top  of  the  coke,  and  this  is  not  done  by  the 
appellees. 

Fifth.  The  appellant  does  not  claim  that  his 
invention  covers  a  cupola  furnace.  A  review 
of  the  case  shows,  therefore,  that  appellant  did 
not  first  discover  the  value  of  furnace  runners 
or  heavy  slag  for  re-smelting,  that  he  was  not 
the  first  to  smelt  them  and  use  them  for  run- 
ning into  pigs  or  castings,  either  in  a  blast  fur- 
nace or  a  cupola  furnace,  and  that  there  is  noth- 
ing new  in  his  process  of  smelting  which  is  used 
by  the  appellees. 

All,  therefore,  that  is  left  for  his  invention  to 
cover,  and  which  appellant  can  claim  as  in- 
fringed by  the  appellees,  is  the  employment  of 
a  cinder  notch  or  hole  in  a  cupola  furnace  to 
51  809 


[491) 


Digitized  by 


Google 


403-197 


Supreme  Court  or  the  United  States. 


Oct.  Term, 


draw  off  the  cinder  when  the  furnace  is  em- 
ployed in  smelting  furnace  runners  or  heavy 
slag.  But  if  the  testimony  of  unim peached  and 
uncontradicted  witnesses  is  to  be  believed,  as 
early  as  June,  1872.  at  Beaver  Falls,  Pennsyl- 
vania, a  cinder  notch  was  used  by  the  Beaver 
Falls  Co-operative  Association  in  a  cupola  fur- 
nace when  employed  in  smelting  furnace  run- 
ners. The  notch  was  put  in  the  cupola  at  the 
suggestion  of  the  witness.Thomas  W.  Kennedy, 
who  was  not  a  member  of  the  association,  but 
who,  being  the  owner  of  a  blast  furnace,  was 
selling  to  it  furnace  runners  to  be  re-smelted 
and  used  for  making  castings.  He  testifies  to 
the  fact  distinctly  and  clearly,  and  designates 
the  part  of  the  cupola  where  the  notch  was 
placed,  namely:  "between  the  tuyeres  at  the 
back  of  the  cupola  to  draw  off  the  slag."  He 
is  fully  corroborated  by  the  witness,  W.  J. 
Shaner,  who  was  a  member  of  the  association, 
[492  |  and  whose  business  was  to  do  the  smelting. 

This  use  of  the  cinder  notch  in  the  cupola 
was  public.  No  effort  was  made  to  exclude 
spectators  from  the  foundry  or  to  conceal  the 
notch.  The  invention,  therefore,  of  a  cinder 
notch  in  a  cupola  furnace,  if  it  was  an  inven- 
tion at  all,  was  made  by  Thomas  W.  Kennedy, 
fifteen  months  before  the  appellant,  according  to 
his  own  testimony,  ever  conceived  the  idea;  and 
Kennedy,  during  all  that  time,  allowed  It  to  be 
used  by  others,  without  any  injunction  of  se- 
crecy or  any  restriction  or  limitation, in  a  found- 
ry which  was  open  to  all  who  might  choose  to 
visit  it,  and  which  was  visited  by  many  specta- 
tors not  concerned  in  its  operations. 

But  even  if  the  application  of  a  cinder  notch 
to  a  cupola  furnace  was  first  made  by  the  ap- 
pellant, the  question  remains  whether,  standing 
alone,  it  implies  invention  and  is  patentable. 

We  think  this  question  must  be  answered  in 
the  negative.  Neither  a  cupola  furnace  nor  a 
cinder  notch  is  new.  The  use  of  a  cinder  notch 
for  drawing  off  cinders  from  a  blast  furnace  is 
as  old  as  blast  furnaces  themselves.  The  func- 
tion which  the  cinder  notch  performs  in  the 
process  covered  by  the  appellant's  invention  is 

firecisely  the  same  for  which  it  is  used  in  a  blast 
urnacc.  In  smelting  slag  in  a  cupola  furnace, 
it  was  found  that  the  molten  cinder  accumu- 
lated and  floated  on  the  top  of  the  molten  iron. 
The  application  to  a  cupola  furnace,  for  the 
purpose  of  drawing  off  the  cinder,  of  the  cinder 
notch  used  in  the  blast  furnace  to  accomplish 
the  same  end,  would  occur  to  any  practical  man. 
When  applied  to  a  cupola  furnace  the  same 
function  was  performed  in  the  same  way  by  the 
same  means.  In  making  this  application  there 
was  no  invention.  Pearcc  v.  Mulford[ante,  931. 

We  are  of  opinion,  therefore,  that  the  appli- 
cation of  a  cinder  notch  to  a  cupola  furnace  for 
the  purpose  designated  is  neither  patentable  nor 
new,  and  that  all  the  other  parts  of  the  process 
and  appliances  covered  by  appellant's  patent 
were  old  and  well  known  long  before  the  date 
of  his  alleged  invention  and  the  patent  therefor. 
The  complainant  was  not  the  first  inventor, 
T4931  e'tner  m  or  m  kw,  of  the  discovery  or  in- 
J  vention  described  in  his  letters  patent.  The  pa- 
tent is,  therefore,  void,  and  the  decree  of  the  Cir- 
cuit Court  dismissing  the  bill  was  right,  and 
must  be  affirmed. 
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BANK  OF  COMMERCE,  Ptff.  in  Brr.,  I493) 
v. 

STATE  OF  TENNESSEE,  COUNTY  OF 
SHELBY,  E.  L.  McGOWAN  and  GEORGE 
B.  FLEECE,  County  Trustees,  and  TAX- 
ING DISTRICT  OF  SHELBY  COUNTY. 

(SeeS.  C,  14  Otto,  483-497.) 

Limit  of  corporate  taxations-provision  of  charter. 

1.  Where  the  purposes  for  which  a  corporation 
may  hold  property  are  specified  in  connection  with 
Its  exemption  from  taxation,  the  limitation  of  tax- 
ation designated  must  be  held  to  apply  only  to  prop- 
erty acquired  for  such  purposes. 

2.  Where  a  charter  of  a  corporation  provides  that 
it  shall  pay  an  annual  tax  on  its  corporate  stock, 
which  shall  be  in  lieu  of  all  other  taxes,  the  exemp- 
tion extends  only  to  the  property  necessary  for  the 
business  of  the  oompany. 

[No.  1180.] 

Submitted  Dec.  8,  1881.    Decided  Jan.  9,  1882. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Tennessee. 
The  case  is  stated  by  the  court. 
Messrs.  William  T.  C.  Homes  and  Humes 
db  Poslon,  for  plaintiff  in  error. 

Messrs.  Taylor  db  Carroll,  C.  W.  HeiskeU  and 
Benjamin  J.  Lea,  for  defendants  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  this  case  is  a  Corporation 
created  in  1856  by  the  Legislature  of  Tennessee  to 
engage  in  the  business  of  discounting  notes  .buy- 
ing and  selling  stock,  dealing  in  exchange  and 
gold  and  silver  bullion,  and  receiving  moneys 
on  deposit.  Its  charter  provides  that  it  "  May 
purchase  and  hold  a  lot  of  ground  for  the  use 
of  the  institution  as  a  place  of  business,  and  at 

Eleasure  sell  and  exchange  the  same,  and  may 
old  such  real  or  personal  property  and  estate 
as  may  be  conveyed  to  it  to  secure  debts  due  the 
institution,  and  may  sell  and  convey  the  same." 
The  charter  also  declares  that  the  institution 
"  Shall  pay  to  the  State  an  annual  tax  of  one  14941 
half  of  one  per  cent  on  each  share  of  capital  1 
stock.which  shall  be  in  lieu  of  all  other  taxes." 

Previous  to  1879  the  Bank  purchased  with  a 
portion  of  its  capital  stock  a  lot  of  ground  in 
the  City  of  Memphis,  with  the  improvements 
thereon,  as  a  place  of  business,  and  has  held  the 
same  ever  since,  The  improvements  consist  of 
a  three-story  brick  building,  but  the  Bank  only 
uses  the  first  floor  for  its  business  and  leases  oui 
the  cellar  and  the  second  and  third  stories  to 
other  parties  for  a  money  rent. 

On  the  first  of  January,  1880,  the  Bank  was, 
and  ever  since  has  been, the  owner  of  three  other 
lots  in  the  City  of  Memphis.  It  had  previously 
made  loans  to  different  parties  and  taken,  as  se- 
curity for  their  payment,  a  deed  of  the  lots  ex- 
ecuted to  a  trustee.  The  loans  not  being  paid, 
the  lots  were  sold  under  the  deed  and  purchased 
by  the  Bank.  The  purchase  was  made  solely  to 
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secure  a  part  of  the  debt;  and  the  Bank  now 
holds  the  lots  for  sale,  and  will  sell  them  when 
practicable  to  restore  to  its  legitimate  business 
so  much  of  its  capital  as  is  invested  in  them. 

In  March,  1875,  the  Legislature  of  the  State 
passed  an  Act  defining  what  property  was  ex- 
empt from  taxation  by  the  Constitution,  what 
the  Legislature  had  the  power  to  exempt  and 
did  exempt,  and  what  was  taxable;  and  declar- 
ing that  all  other  property  should  be  assessed 
and  taxed.  In  the  list  of  property  designated 
as  exempt  from  taxation,  that  held  by  the  Bank 
of  Commerce  was  not  mentioned,  and  the  Act 
repealed  all  inconsistent  laws. 

Under  this  Act,  the  lot  of  ground  in  the  City 
of  Memphis,  purchased  by  the  plaintiff,  with 
the  building  upon  it  and  used  as  a  place  of  busi- 
ness, was  assessed  and  taxed,  in  the  years  1879, 
1880  and  1881,  for  state  and  county  purposes. 
The  three  lots  were  also  taxed  in  like  manner  for 
the  years  1880  and  1881.  The  taxes  were  paid 
under  protest  and  the  Bank  commenced  the 
present  suit  to  recover  back  the  money.  It  ap- 
pears to  have  been  treated  in  the  state  court  as 
a  suit  in  equity,  and  the  Chancellor  sustained  a 
demurrer  to  the  bill  and  dismissed  the  suit.  The 
Supreme  Court  of  the  State  reversed  the  decree 
in  part,  holding  that  the  Bank  was  not  liable 
[496]  for  the  taxes  on  so  much  of  the  lot  and  build- 
ing as  was  used  for  its  business,  but  was  liable 
for  the  taxes  on  the  remainder  and  on  the  three 
lots.  From  this  latter  decree  the  case  is  brought 
to  this  court  by  the  Bank,  claiming  exemption 
of  the  entire  property  from  taxation  under  its 
charter. 

That  statutes  imposing  restrictions  upon  the 
taxing  power  of  a  State,  except  so  far  as  they 
tend  to  secure  uniformity  and  equality  of  assess- 
ment, are  to  be  strictly  construed,  is  a  familiar 
rule.  Against  the  power  nothing  is  to  be  taken 
by  inference  and  presumption.  Where  a  doubt 
arises  as  to  the  existence  of  the  restriction,  it  is 
to  be  decided  in  favor  of  the  State.  The  re- 
striction here,  consisting  in  the  declaration  that 
a  specific  tax  on  each  share  of  the  capital  stock 
shall  be  in  lieu  of  all  other  taxes,  is  accompanied 
with  authority  to  purchase  certain  real  property, 
"for  the  use  of  the  institution  as  a  place  of  busi- 
ness." The  Bank  had  no  express  authority  to 
invest  its  capital  in  real  property  not  required 
for  that  use.  And  it  is  to  be  presumed  that  the 
exemption  from  other  than  the  designated  tax 
was  in  consideration  that  the  capital  would  be 
employed  for  its  legitimate  purposes.  It  cer- 
tainly would  not  be  pretended  that  the  Corpo- 
ration by  turning  its  whole  capital  into  real 
property  and  engaging  in  real  estate  business, 
could  then,  by  force  of  the  charter,  escape  lia- 
bility to  taxation  for  it  under  the  general  laws. 
But  if  the  exemption  could  not  be  carried  to 
that  extent,  it  is  difficult  to  fix  any  limit  to  the 
amount  of  real  property  which  it  may  hold  thus 
exempt,  unless  we  take  that  prescribed  by  the 
charter.  In  our  judgment,  the  limited  exemp- 
tion cannot  be  extended  to  property  used  be- 
yond the  actual  wants  of  the  Corporation  in 
carrying  out  the  purposes  of  its  creation.  As 
well  observed  by  the  Supreme  Court  of  the 
State,  the  contract  of  exemption,  beyond  the  ex- 
tent prescribed,  ceased  when  taxable  property 
was  held  for  any  other  purpose. 

It  is  true  that  the  capital  stock  of  a  corpora- 
tion may,  in  a  general  sense,  be  said  to  be  all 
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the  property  in  which  the  capital  is  invested,  so 
that  an  exemption  of  the  capital  stock,  without 
other  words  of  limitation,  may  operate  to  ex- 
empt all  the  property  of  the  corporation.  Ji. 
B.  Co.  v.  Gaines,  97  U.  8.,  707  [XXTV.,  1098]. 
But  where  the  purposes  for  which  a  corporation 
may  hold  property  is  specified  in  connection 
with  the  exemption,  the  limitation  of  taxation  |496] 
designated  must  be  held  to  apply  only  to  prop- 
erty acquired  for  such  purposes.  This  we  con- 
sider to  be  the  general  doctrine  established  by 
the  numerous  cases  cited  by  counsel.  The  case 
of  State  v.  Mansfield  Comrs.  [28  N.  J.  L.  (8 
Zab.)  510],  decided  by  the  Supreme  Court  of 
New  Jersey ,  is  a  leading  one.  There  it  appeared 
that  the  charter  of  the  Camden  and  Amboy 
Railroad  and  Transportation  Company,  after  re- 
serving certain  imposts,  declared  that  "No  other 
tax  or  impost  shall  be  levied  or  assessed  upon 
the  said  company."  The  charter  conferred  up- 
on the  company  the  general  power  to  purchase, 
receive  and  hold  real  and  personal  estate:  and 
it  had  acquired  certain  houses  and  lots  in  the 
Township  of  Mansfield,  which  it  let  to  its  work- 
men and  employet.  These  houses  and  lots  hav- 
ing been  assessed  for  taxes  by  the  authorities  of 
the  town,  the  corporation  sued  out  a  writ  of 
certiorari  to  revise  their  action,  claiming  that 
houses  and  lots  were  exempt  under  the  provis- 
ions of  the  charter  stated.  The  court,in  deciding 
the  case,  said  that  the  general  power  of  purchas- 
ing, receiving  and  holding  real  and  personal  es- 
tate could  only  be  exercised  to  effect  the  pur- 
pose for  which  it  was  conferred  by  the  govern- 
ment; that  the  power  to  construct  a  railroad  and 
establish  transportation  lines  upon  it  necessarily 
included  the  essential  appendages  required  to 
complete  and  maintain  such  a  work  and  carry 
on  such  a  business,  such  as  suitable  depots, 
car-houses,  water-tanks,  houses  for  switch  and 
bridge  tenders,  and  coal  and  wood-yards  for  the 
fuel  used  in  the  locomotives;  that  these  were 
within  a  fair  construction  of  the  exempting 
clause  because  they  were  necessary  and  indispen- 
sable to  the  operations  of  the  company,  and  to 
the  accomplishment  of  the  objects  of  their  char- 
ter, but  that  there  must  be  a  limit  somewhere  to 
the  incidental  power  of  the  company  to  enlarge 
its  operations  and  extend  its  property  without 
taxation  under  the  exempting  clause,  and  the 
court  concluded  that  the  limitation  must  be 
fixed  where  tlie  necessity  ends  and  mere  eonten- 
ience  begins;  that  the  necessary  appendages  of  n 
railroad,  and  transportation  company  were  on<; 
thing,  and  that  those  appendages  which  might 
be  convenient  means  of  increasing  the  advan- 
tages and  profits  of  the  company,  were  another 
thing;  that  it  might  be  advantageous  for  the  r4g71 
company  to  purchase  land  and  erect  houses  for  1  J 
their  employes,  and  establish  factories  for  mak- 
ing their  own  rails,  engines  and  cars,  and  even 
to  purchase  coal  mines  and  supply  itself  with 
fuel,  but  these  are  not  among  the  necessary  aj>- 
pendages  of  the  company;  and  that  the  Legisla- 
ture, in  exempting  the  company  from  all  other 
taxes  except  those  mentioned,  only  intended  to 
include  so  much  property  as  was  necessary  and 
essential  to  a  railroad  ana  a  transportation  bus- 
iness such  as  the  corporation  was  created  to  con- 
struct and  carry  on.  The  court,  therefore,  sus- 
tained the  validity  of  the  taxes  on  the  houses 
and  lots  in  question.  Numerous  other  cases  to 
the  same  purport  might  be  cited.    State  v. 
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Newark,  25  N.  J.  L.,  (1  Dutcher),  815;  R.  R.  Co. 
v.  Burlington,  28  Vt.,  198;  R.  R.  Co.  v.  Berks 
Co. ,  6  Pa. ,  70;  Worcester  v.  R.  R.Co.,4 Met. ,  564. 
The  doctrine  declared  in  them,  that  the  exemp- 
tion, in  cases  like  the  one  in  the  charter  before 
us,  extends  only  to  the  property  necessary  for 
the  business  of  the  company,  is  founded  in  the 
wisest  reasons  of  public  policy.  It  would  lead 
to  infinite  mischief  if  a  corporation,  simply  by 
investing  its  funds  in  property  not  required  for 
the  purposes  of  its  creation,  could  extend  its 
immunity  from  taxation,  and  thus  escape  the 
common  burden  of  government. 

As  to  the  property  which  was  purchased  by 
the  Bank  upon  the  sale  under  the  trust-deea, 
there  is  less  reason  to  contend  for  its  exemption 
from  taxation.  The  express  authority  conferred 
upon  the  Corporation  to  hold  real  property,  ex- 
cept that  acquired  for  the  use  of  the  institution 
as  a  place  of  business,  was  limited  to  such  as 
might  be  taken  as  security  for  debts;  while  held 
for  that  purpose  it  was  subject  to  taxation  as 
the  property  of  the  debtors.  Its  liability,  in 
this  respect,  to  bear  its  proportion  of  the  com- 
mon burden  of  government,  was  not  lessened 
because  the  Bank,  deeming  it  might  be  more 
readily  disposed  of  if  freed  from  the  debtor's 
right  of  redemption,  thought  proper  to  pur- 
chase in  the  title. 

Judgment  affirmed. 

True  copy.  Test : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 
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DAVID  8.  DRAPER,  Plff.  in  Brr., 
v. 

TOWN  OF  SPRINGPORT. 

(See  S.  C,  U  Otto,  Ml -60*.) 

Town  bonds  valid  without  teal. 

Where  a  town  in  New  York  was  authorised  to 
subscribe  to  stock  of  a  railroad  company  and  issue 
ita  bonds  therefor ;  held,  that  bonds  issued  without 
seal  were  valid. 

[No.  159.] 

Argued  Dee.  1,  2,  1881.    Decided  Jan.  9,  1888. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York. 

The  case  is  stated  by  the  court  . 

Mr.  Junes  R.  Cox,  for  plaintiff  in  error: 

The  rule  as  deduced  by  JudgeCooley  (Const. 
Lim.,  77,  78),  is  this: 

"Those  directions  which  are  not  the  essence 
of  the  thing  to  be  done,  but  given  merely  with 
a  view  to  the  proper,  orderly  and  prompt  con- 
duct of  the  business,  and  by  a  failure  to  obey 
which,  the  rights  of  those  interested  will  not  be 
prejudiced,  *  *  *  are  not  commonly  to  be 
regarded  as  mandatory;  and  if  the  act  is  per- 
formed, but  not  in  the  time  or  in  the  precise 
mode  indicated,  it  may  still  be  sufficient  if  that 
which  is  done  accomplishes  the  substantial  pur- 
pose of  the  statute. ' 

See,  Torrey  v.  MiWmry,  21  Pick.,  67;  Rex  v. 
Loidale,  1  Burr.,  447;  People  v.  Gardner,  24 
N.  Y.,  580;  People  v.  Cook,  8  N.  Y,  89,  90,  92; 
Potter's  Dwar.  St., 221-224, 826,  note;  Marchant 
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v.  Langworthy,  6  Hill.,  646;  Striker  v.  Kelly, 
7  Hill,  9;  U.  8.  Trust  Co.  v.  Fire  Ins.  Co.,  18 
N.  Y,  199;  People  v.  Allen,  6  Wend.,  487; 
Jackson  v.  Young,  5  Cow.,  269;  Cunningham 
v.  Cassidy.n  N.  Y.,  276;  Hatch  v.  Benton,  6 
Barb.,  28;  TJtompson  v.  Sargent,  15  Abb.  Pr.. 
452;  Stewart  v.  Slater,  6  Duer,  84;  Smith,  Com. 
Stat.,  ch.  15,  sees.  670,  678;  Sedg.,  Stat.,  8  — 
which  doctrine  is  approved  and  enforced  in  this 
court;  Supervisors  v.  Oalbraith,  99  U.  8.,  215 
(XXV.,  411);  Whitney  v.  Cook,  99  U.  S.,  607 
(XXV.,  446);  Orleans  v.  Piatt,  99  U.  8.,  681 
(XXV.,  405);  Kelly  v.  MeCormick,28  N.Y.,321 ; 
People  v.  Mead,  24  N.  Y.,  128;  San  Antonio\. 
Maliaffy,  96  U.  8.,  815  (XXIV.,  817);  People  v. 
Tompttns,  64  N.  Y.,  57;  Moore  v.  Mayor,  78  N. 

We  submit  that  these  cases  sufficiently  show 
the  current  of  the  authority;  and  that  the  lack 
of  seals  does  not  affect  the  validity  of  these  in- 
struments. 

The  Town  of  Springport  having  voluntarily 
and  for  value  issued  these  obligations,  reciting 
the  seals  of  the  commissioners,  and  sent  them 
into  circulation  as  sufficient  and  valid  obliga- 
tions (inadvertently  omitting  the  seals),  has 
thereby  authorized  the  bona  fide  holder  at  any 
time  to  supply  the  defect. 

1  Dan.  Neg.  Inst.,  sec,  142,  and  many  cases 
cited;  Chit.  Bills,  184,  185;  Brutt  v.  Picard, 
Ryan  &  M.,  87;  Doe  v.  Houghton,  1  Man.  &R„ 
208;  Boyd  v.  Brotherson,  10  Wend.,  98;  Herve>) 
v.  Hervey,  15  Me.,  857;  Hunt  v.  Adams,  6  Mass., 
519;  Clute  v.  Small,  17  Wend.,  241;  Mitchell  v. 
Culver,  7  Cow.,  887;  Parsons  v.  Jackson,  99  U. 
8.,  485  (XXV.,  407). 

"  Where  a  party  to  a  negotiable  instrument 
intrusts  it  to  the  custody  of  another  with  blanks 
not  filled  up,"  etc.,  etc.,  "such  negotiable  in- 
strument carries  on  its  face  an  implied  author- 
ity to  fill  up  the  blanks  and  perfect  the  instru- 
ment. In  other  words,  it  is  the  act  of  the  prin- 
cipal and  he  is  bound  by  it." 

Garrard  v.  Hodden,  67  Pa.,  82;  FUcknerv. 
U.  8.  Bk.,  8  Wheat.,  838;  Redlieh  v.  Doll,  54 
N.  Y.,  287;  Wangh  v.  BusseU,  1  Marsh.,  214, 
811;  Hardy  v.  Norton,  66  Barb.,  588.  Waggoner 
v.  MiUington,  8  Hun,  N.  Y.,  142;  Bk.  of  Pitts 
burgh  v.  Neal,  22  How.,  107  (63  U.  S..  XVI. 
828);  Davidson  v.  Lanier,  4  Wall.,  457  (71  U. 
8.,  XVIII..  880). 

These  seals  are  not  essential  to  the  validity 
of  the  instrument,  they  are  good  without  them, 
substantially  complying  with  the  letter,  spirit 
andpurpose  of  the  statute. 

Wadsworth  v.  Wendell,  5  Johns.  Ch.,  228; 
Comrs.  of  U.S.Deposit  Fundi.  Chase Barb. ,42; 
Smith,  Com.,  ch.  15,  771,  sees.  670,  678. 

Mr.  William  F.  Cogswell,  for  defendant 
in  error: 

The  Town  had  no  power  to  subscribe  for  the 
stock  of  the  railroad  company,  except  by  virt- 
ue of  the  statute  in  question.  It  is  not  one  of 
the  powers  appertaining  to  it  as  a  municipal 
corporation. 

Wells  v.  Supervisors,  102  U.  S.,  625,  680 
(XXVI.,  122,  124);  People  v.  Smith,  45  N.  Y., 
778 :  People  v.  Hulburt,  46  N.  Y.,  110  ;  People 
v.  Spencer,  55  N.  Y.,  1;  Springport  v.  Savings 
Bk.,  75  N.  Y.,  897. 

As  it  could  only  subscribe  by  virtue  of  the  au- 
thority of  the  statute,  its  requirements  must  be 
strictly  complied  with. 
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The  so- called  bonds  which  lie  at  the  founda- 
tion of  the  action  have  never  been  executed. 

They  bear  evidence  on  their  face  thai  they  are 
incomplete  and  imperfect.  They  recite  that 
they  were  under  the  hands  and  seals  of  the  com- 
missioners, and  they  are  not.  There  can  there- 
fore be  no  bona  fide  holder  in  the  case,  as  upon 
their  face  they  give  notice  to  everyone  of  their 
incomplete  condition.  Suppose,  for  the  sake 
of  the  illustration,  they  had  been  sealed  but  not 
signed.  Would  anyone  claim  that  they  were 
valid? 

The  statute  requires  two  things  to  a  valid  ex- 
ecution. One  is  omitted.  The  instrument  is 
not  executed. 

The  omission  of  the  seal  is  a  substantial  one 
which  the  court  will  not  disregard.  It  changes 
the  entire  nature  of  the  instrument. 

See,  Milleit  v.  Baker,  42  Barb.  N.  Y.  Sup. 
Ct.,  215;  People  v.  Holcomb,  8  Park.  Cr.,  656; 
Welch  v.  Scott,  5  Ired.,  72;  State  v.  Drake,  86 
Me.,  866;  Beekman  v.  Traver,  20  Wend.,  67; 
Bellinger  v.  Gray,  51  N.  Y.,  610. 

The  authorities  upon  which  the  plaintiff  re- 
lies, are  not  in  conflict  with  the  foregoing  prop- 
ositions. 

The  most  apposite  are  those  cases  which  arise 
upon  official  bonds,  as  U.  S.  v.  Linn,  15  Pet., 
815;  Kelly  v.  McCormick,  28  N.  Y.,  821;  and 
the  cases  of  Board  of  Education  v.  Fonda,  77 
N.  Y.,  850;  but  a  moment's  reflection  will  show 
that  these  cases  do  not  aid  the  plaintiffs.  Bonds 
were  required  for  certain  purposes,  as  the  prin- 
cipal's taking  office,  or  the  issuing  of  an  attach- 
ment. The  defendants,  natural  persons,  gave  in- 
struments not  under  seal.  It  was  held  in  these 
cases  that  the  instrument  was  a  good  common 
law  agreement,  and  that  the  principal's  taking 
office  and  receiving  public  money  or  the  issuing 
and  levy  of  the  process,  was  a  sufficient  consid- 
eration to  support  it.  The  defendant,  an  arti- 
ficial person,  had  no  power  to  execute  a  com- 
mon law  agreement,  only  a  statutory  one,  and 
the  question  is,  has  it  complied  with  the  statute? 

Mr.  Justice  Bradley  delivered  the  opinion  of 
the  court: 

The  action  below  was  brought  by  the  plaint- 
iff in  error  against  the  defendant  to  recover  the 
umoun*  of  certain  interest  coupons  annexed  to 
certain  instruments  culled  bonds  of  the  Town 
of  Springport.  issued  in  payment  of  stock  of 
the  Cayuga  Lake  Railroad  Company.  One 
defense  was  that  the  bonds  had  no  seals  affixed 
to  the  signatures  of  the  town  commissioners. 
For  this  defect  the  court  below  gave  judgment 
for  the  defendant,  a  jury  having  been  waived 
by  the  parties.  Other  defenses  were  set  up  on 
the  trial,  but  were  overruled  by  the  court. 
These  were:  1.  That  on  a  certiorari  (to  which 
the  plaintiff  was  not  a  party)  the  proceedings 
of  the  town  commissioners,  which  resulted  in 
the  issue  of  the  bonds.wcre  set  aside.  2.  That 
there  was  no  sufficient  consen*.  of  taxpayers  of 
the  Town  to  authorize  the  commissioners  to  sub- 
scribe for  the  stock  of  the  railroad  company. 
3.  That  many  of  those  taxpayers  who  did  sub- 
scribe revoked  their  consent  before  the  commis- 
sioners acted,  which  reduced  the  number  of 
those  consenting  below  that  required  to  give  the 
commissioners  power  to  act. 

Without  expressing  any  opinion  as  to  the  suf- 
ficiency of  the  defenses  wl  r h  were  overruled, 
See  14  Otto. 


we  are  of  opinion  that  the  ground  on  which  the 
court  below  dismissed  the  petition  was  insuffi- 
cient. It  related  merely  to  a  matter  of  form, 
and  not  to  the  substance  of  the  transaction.  The 
statute  under  which  the  bonds  (so  called)  were 
issued  was  passed  April  14,  1860,  and  was  en- 
titled "An  Act  to  Facilitate  the  Construction  of 
the  Cayuga  Lake  Railroad  and  to  Authorize  the 
Town  of  Springport,  Cayuga  County,  to  Sub- 
scribe to  the  Capital  Stock  thereof.'*  The  1st 
section  authorized  the  County  Judge  to  appoint 
under  his  hand  and  seal  three  freeholders  of  the 
Town  as  commissioners  to  carry  into  effect  the 

Surposes  of  the  Act.  These  commissioners  were 
uly  appointed  and  qualified.   The  2d  section 
of  the  Act  was  as  follows: 

"  Section  2.  It  shall  be  lawful  for  the  said 
commissioners  to  borrow  on  faith  and  credit  of 
the  said  Town  such  sum  of  money  as  the  tax- 
paying  inhabitants  shall  fix  upon  by  their  assent 
in  writing,  not  exceeding  in  amount  ten  per  cent 
of  the  assessed  valuation  of  the  real  and  per- 
sonal property  of  said  Town  as  shown  by  the 
assessment  roll  for  the  year  1868,  for  said  Town, 
at  a  rate  of  interest  not  exceeding  seven  per 
cent  for  a  term  not  exceeding  thirty  years,  and 
to  execute  bonds  therefor  under  their  hands  and 
seal. 

The  bonds  so  to  be  executed  may  be  in  such 
sums  and  payable  at  such  times  and  places,  not 
exceeding  thirty  years,  and  in  such  form  as  the 
said  commissioner  or  commissioners  and  their 
successors  may  deem  expedient;  provided^  hov- 
ever,  that  the  powers  and  authority  conferred 
by  this  section  shall  only  be  executed  upon  the 
condition  that  the  consent  shall  first  be  obtained 
in  writing  of  the  majority  of  the  taxpayers  of 
said  Town,  owning  more  than  one  half  of  the 
taxable  property  of  said  Town  assessed  and  ap- 
pearing upon  the  assessment  roll  of  the  year 
1868,  which  consent  shall  be  proved  or  acknowl- 
edged in  the  same  manner,  as  conveyances  of 
real  estate  are  proved  or  acknowledged,  or 
proved  by  a  subscribing  witness,  who  shall 
swear,  in  addition  to  the  ordinary  form  of  affi- 
davits of  subscribing  witnesses,  that  the  party 
assenting  informed  the  witness  that  he  knew 
the  contents  thereof. 

The  proof  required  to  show  that  a  majority 
of  the  taxable  inhabitants  representing  a  major- 
ity of  the  taxable  property  of  the  Town  have 
given  their  consent  required  by  this  section  .shall 
be  by  the  affidavit  of  the  assessors  or  a  majority 
of  them  of  said  Town,  which  affidavit,  consent 
and  acknowledgment  shall  be  filed  in  the  town 
and  county  clerk's  office  of  the  said  county,  with 
a  copy  of  the  assessment  roll  of  the  year  1868, 
and  it  shall  be  the  duty  of  the  said  assessors; 
and  they  arc  hereby  required,  to  make  such  af- 
fidavit whenever  the  said  consent  shall  be  ob- 
tained on  or  before  the  1st  day  of  January,  1870. 

(The  time  of  obtaining  consents  was  extended 
by  the  Act  of  April  1, 1870,  to  April  1,  1871.) 

"  A  certified  copy  of  such  affidavit,  consent 
and  acknowledgment  shall  be  presumptive  evi- 
dence of  the  facts  therein  contained  and  shall 
be  admitted  in  any  court  of  this  State  or  before 
any  judge  or  justice  thereof." 

Section  8  authorized  the  commissioners,  in 
their  discretion,  to  dispose  of  the  bonds  to  any- 
body at  not  less  than  par,  and  directed  that  the 
money  raised  by  the  sale  of  bonds  should  be  in- 
vested in  the  stock  of  the  Cayuga  Lake  Railroad 
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Company,  arid  that  the  said  money  should  be 
used  ana  applied  in  the  construction  of  said  rail- 
road, beginning  at  the  north  end  as  aforesaid, 
and  its  buildings  and  appurtenances,  and  for  no 
other  purpose  whatever. 

It  was  further  enacted  that  the  commission- 
ers might  subscribe  for  the  stock  of  the  R.  R. 
Co.  for  the  amount  consented  to,  and  might 
purchase  the  stock,  receive  certificates,  and  the 
Town  should  thereby  acquire  all  the  rights  and 
privileges  of  other  stockholders,  might  partici- 
pate in  meetings  of  stockholders,  and  be  eligi- 
ble as  directors. 

Section  20  authorized  the  commissioners  to 
exchange  the  bonds  at  par  and  issue  them  di- 
rectly to  the  railroad  company,  receiving  there- 
for the  stock  of  the  company. 

On  the  23d  of  March,  1871,  the  three  assessors 
of  the  Town  made  an  affidavit  in  accordance 
with  the  Act,  stating  the  facts  necessary  to  en- 
able the  commissioners  to  proceed. 

The  commissioners  thereupon  subscribed  for 
1,000  shares  of  the  capital  stock  of  the  railroad 
company,  of  $100  each,  and  issued  the  bonds 
in  question  in  payment  thereof.  The  plaintiff 
purchased  the  coupons  on  which  the  suit  was 
brought  in  the  ordinary  course  of  business,  in 
good  faith,  and  for  a  valuable  consideration. 

It  is  apparent  from  the  law,  that  the  substan- 
tial thing  authorized  to  be  done  on  behalf  of 
the  Town  was,  to  pledge  the  credit  of  the  Town 
in  aid  of  the  railroad  company  iu  the  construc- 
tionof  its  road,  bysubscribin^toitscapitalstock, 
and  issuing  the  obligations  of  the  Town  in  pay- 
ment thereof.  The  technical  form  of  'he  obli- 
gations was  a  matter  of  form  rather  than  of  sub- 
stance. The  issue  of  bonds  under  seal,  as  con- 
tradistinguished from  bonds  or  obligations  with- 
out a  seal,  was  merely  a  directory  require- 
ment. The  Town,  indeed,  had  no  seal;  and 
the  individual  seals  of  the  commissioners  would 
have  had  no  legal  efficacy ;  for  the  bonds  were  not 
their  obligations,  but  the  obligations  of  the 
Town;  and  their  seals  could  have  added  noth- 
ing to  the  solemnity  of  the  instruments.  The 
fundamental  authority  contained  in  the  law  is 
found  in  the  first  three  lines  of  the  2d  section: 
'  'It  shall  be  lawful  for  the  said  commissioners  to 
borrow  on  the  faith  and  credit  of  the  said  Town 
such  sum  of  money  as  the  taxpaying  inhabit- 
ants shall  fix  upon  by  their  assent  in  writing." 
The  commissioners  executed  this  authority  in 
the  form  allowed  by  the  statute,  namely:  by  a 
direct  purchase  of  the  stock  with  the  bonds  is- 
sued. They  might  have  sold  the  bonds  lor 
money,  and  paid  the  money  for  the  stock.  Had 
they  done  this  the  Town  would  have  been  liable 
to  pay  the  money  borrowed,  even  if  the  obliga- 
tions given  for  it  had  been  void.  Where  the 
transaction  has  nothing  in  it  of  malum  in  te, 
and  the  parties  are  not  parlicept  criminit  in  a 
violation  of  law,  money  had  and  received  by 
one  from  the  other  in  good  faith,  may  be  recov- 
ered even  though  the  security  given  therefor  be 
void  for  some  technical  defect  or  illegality. 
This  matter  was  sufficiently  discussed  in  the 
case  of  Thomas  v.  Richmond,  12  Wall.,  354  [79 
U.  8.,  XX.  ,456],  and  was  very  ably  considered 
in  Oneida  Bk.  v.  Ontario  Bk.,  21  N.  Y.,  496. 
The  fact  that  the  stock  was  taken  directly  in 
exchange  for  the  bonds,  instead  of  selling  the 
litter  for  money  and  investing  in  stock,  can 
make  no  material  difference  in  the  nature  of  the 
S14 


transaction.  It  is  equally  the  case  of  value  law- 
fully received  for  an  innocent  obligation,  wheth- 
er valid  or  invalid,  given  therefor.  If  valid,  a 
recovery  may  be  had  on  it;  if  invalid,  a  recov- 
ery may  be  had  upon  the  original  consideration. 

We  cannot  agree  with  the  courts  of  the  State, 
that  the  form  of  a  seal  was  an  essential  part  of 
the  transaction. 

Whether  the  deviation  from  the  directions 
of  the  statute,  in  the  form  of  the  obligations, 
may  not  have  the  effect  of  notice  to  the  holder , 
sufficient  to  allow  the  other  defenses  to  be  set 
up,  is  a  question  which  it  is  unnecessary  at  this 
time  to  decide.  It  may  admit  of  much  consid- 
eration. 

The  judgment  mutt  he  reverted,  teitt  directions 
to  award  a  venire  de  novo;  and  it  it  reverted  ac- 
cordingly. 
True  copy.  Test, 

James  H.  McKcnney,  Clerk,  Sup.  Court,  U.  8. 

Cited-lOB  U.  S.,  880, 861 ;  42  Hun.,  11. 


£k  Parte: 

FREDERICK  GORDON,  Petitioner.  [515] 
(See  S.  C,  14  Otto.  515-519.) 
Jurisdiction  of  admiralty  court. 

1.  Where  a  Court  of  Admiralty  has  jurisdiction  of 
the  vessel  and  of  the  collision  which  is  the  subject- 
matter  of  an  action,  it  can  try  the  facts  and  decide 
whether  it  will  estimate  the  damages  which  a  person 
has  sustained  by  the  wrongful  killing-  of  another  by 
such  collision. 

2.  An  appeal  lies  from  its  decree  to  the  Circuit 
Court,  and  this  court  will  not  issue  a  prohibition  to 
prevent  such  decree. 

[No.  5,  Orig.] 
Argued  Dee.  IS,  14,  188 1.  Decided  Jan.  9, 1882. 

PETITION  for  a  writ  of  prohibition. 
The  case  .is  stated  by  the  court. 
Messrs.  Stewart  Brown  and  Arthur 
Geo.  Brown,  for  petitioner. 
Mr.  John  H.  Thomas,  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  an  application  by  the  owner  of  the  1 5 16] 
British  steamer  Leversons  for  a  writ  of  prohibi- 
tion to  restrain  the  District  Court  of  the  United 
States  for  the  District  of  Maryland,  sitting  in 
admiralty,  from  proceeding  further  in  a  cause 
begun  in  that  court  against  his  vessel  to  recover 
damages  for  the  drowning  of  certain  persons  in 
consequence  of  a  collision  on  the  Chesapeake 
Bay  between  the  steamer  and  the  schooner  David 
E.  Wolf,  caused  by  the  fault  of  the  6teamer. 

Section  688  of  the  Revised  Statutes  gives  this 
court  authority  to  "issue  writs  of  prohibition 
to  the  district  courts  when  proceeding  in  admi- 
ralty." The  writ  thus  provided  for  is  a  com- 
mon law  writ,  which  lies  to  a  court  of  admiral- 
ty only  when  that  court  is  acting  in  excess  of, 
or  is  taking  cognizance  of  matters  not  arising 
within,  its  jurisdiction.  6  Bac.  Abr.,  687,  tit. 
Prohibition,  K.  Its  office  is  to  prevent  an  un- 
lawful assumption  of  jurisdiction. 

The  judicial  power  of  the  United  States  ex- 
tends to  "  All  cases  of  admiralty  and  maritime 
jurisdiction"  (Const.,  Art.  III.,  sec.  2),  and  Con- 
gress by  sec.  568,  sub.  8,  of  the  Revised  Stat- 
utes, committed  the  exercise  of  this  power  in 
most  cases  primarily  to  the  district  courts.  Ad- 
miralty jurisdiction  extends  to  maritime  con- 
tracts and  service,  and  to  torts  or  injuries,  of  a 
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civil  nature,  committed  on  navigable  waters. 
The  Belfast,  7  Wall.,  687  [74  U.  8.,  XIX.,  269]. 
The  district  courts  having  the  power  to  hear 
and  decide  all  cases  arising  under  this  jurisdic- 
tion, when  a  prohibition  is  applied  for,  the  ques- 
tion presented  is  not  whether  a  libelant  can  re- 
cover in  the  suit  he  has  begun,  but  whether  he 
can  go  into  a  court  of  admiralty  to  have  his 
rights  determined. 

The  collision  which  caused  the  injury  now 
complained  of  was  certainly  a  subject  of  admi- 
ralty jurisdiction.  It  occurred  between  two 
vessels  while  navigating  the  public  waters  of 
the  United  States,  and  was  a  maritime  tort.  For 
damages  to  the  vessels,  or  their  cargoes,  caused 
1517]  by  the  collision,  a  suit  could,  unquestionably, 
be  maintained  in  the  district  court  of  any  dis- 
trict where  the  vessel  should  be  found.  The 
question  in  the  present  suit  is,  whether  the  ves- 
sel is  liable  to  the  libelants  for  pecuniary  dam- 
ages resulting  from  a  loss  of  life  in  the  collision, 
and  that,  as  we  think,  a  court  of  admiralty  may 

{woperly  decide.  The  suit  is  for  damages  grow- 
ng  out  of  the  collision.  Having  jurisdiction 
in  respect  to  the  collision,  it  would  seem  neces- 
sarily to  follow  that  the  court  had  jurisdiction 
to  bear  and  decide  what  liability  the  vessel  had 
incurred  thereby.  Suppose  the  courts  of  com- 
mon law  had  never  decided  that  an  action  could 
not  be  maintained  at  common  law  for  damages 
caused  by  the  death  of  a  human  being,  would 
anyone  doubt  the  power  of  courts  of  admiralty 
to  determine  whether  such  an  action  could  be 
brought  in  that  jurisdiction?  It  is  no  doubt 
true  that  down  to  within  a  comparatively  recent 
period  the  courts  of  admiralty,  both  in  England 
and  in  this  country,  have  followed  the  rule  of 
the  common  law  in  respect  to  such  actions,  and 
have  decided  that  damages  for  such  wrongs  were 
not  recoverable;  but  since  Lord  Campbell's  Act 
in  1846,  9  and  10  Vict.,  ch.  98,  it  has  been  pro- 
vided by  statute  in  England,  and  in  most  of  the 
States  of  the  Union,  that  suits  may  be  brought 
in  the  courts  of  common  law  for  the  benefit  of 
those  having  a  pecuniary  interest  in  the  life  of 
one  who  has  been  killed  by  the  wrongful  act  of 
another,  to  recover  such  damages  as  they  may 
have  sustained  in  consequence  of  the  wrong 
that  has  been  done,  and  we  think  it  is  clearly 
within  the  power  of  the  courts  of  admiralty  to 
determine  whether  this  legislation  has  not 
wrought  a  corresponding  change  in  the  laws 
which  govern  their  jurisdiction. 

We  have  not  overlooked  the  fact  that  in  Smith 
v.  Brown,  L.  R.,  6  Q.  8.,  729,  decided  in  1871. 
the  Court  of  Queen's  Bench  in  England,  evi- 
dently with  some  hesitation,  restrained  the  Court 
of  Admiralty  from  proceeding  with  such  a  suit; 
but  in  The  Franeonia,  L.  II.,  2  P.  D.,  163,  de- 
cided in  1877,  Sir  Robert  Phillimore  declined 
to  follow  that  case,  and  his  action  was  sustained 
in  the  Court  of  Appeal  by  a  divided  court.  The 
English  Court  of  Admiralty  has  asserted  its  ju- 
risdiction in  The  GvLfaxe,  L.  R.,  2  Ad.  &  Eccl., 
825;  The  Explorer,  L.  R.,  3  Ad.  &  Eccl.,  289, 
and  Tlie  Vraneonia,  supra,  and  we  think  this 

15181  casc  *8  ft  ProPcr  onc  f°r  ,,,ie  application  of  the 
1  1  rule  followed  by  the  Court  of  Queen's  Bench  in 
The  Vharkieh.L,  R.,  8  C;.  B.,  197,  where  the 
Kuggcslion  on  an  application  for  a  prohibition 
was,  that  in  a  case  of  collision  between  Char- 
kieh  and  the  Batavier,  the  Court  of  Admiralty 
had  no  jurisdiction  because  the  Charkieh  was 
See  14  Orro. 


the  property  of  the  Khedive  of  Egypt,  and  was 
a  ship  of  the  Egyptian  branch  of  the  Turkish 
navy,  carrying  the  Ottoman  naval  pennant,  but 
Lord  Chief  Justice  Cockburn,  who  participated 
in  the  decision  of  Smith  v.  Brown,  said,  after 
stating  the  claims  that  were  made:  "There, 
therefore,  is  a  further  question,  whether  or  not 
a  vessel  belonging  to  a  foreign  potentate,  but 
not  used  as  a  vessel  of  state,  or  a  vessel  of  war, 
is  entitled  to  the  immunity  which  ships  of  war, 
and  ships  used  for  the  purposes  of  government, 
enjoy.  This  is  a  question  peculiarly  within  the 
province  of  the  Court  of  Admiralty  to  decide. 
Why  are  we  to  find  that  the  Court  of  Admiralty 
cannot  deal  with  it?  If  it  entertains  the  suit, 
there  is  an  appeal  to  the  Judicial  Committee 
of  the  Privy  Council,  a  court  of  the  highest  au- 
thority. I  feel  disinclined  to  grant  a  rule  for 
a  prohibition  in  a  case  where  the  facts  are  in 
doubt , and  the  court  whose  jurisdiction  is  sought 
to  be  impeached  is  just  as  competent  to  deter- 
mine the  question  as  we  are.  »  *  *  But  both 
facts  and  the  law  are  within  the  jurisdiction  of 
the  Court  of  Admiralty,  and  that  court  is  per- 
fectly competent  to  decide  them. "  And  Black- 
burn, ./..•  "  It  does  seem  to  me  that  the  Court 
of  Admiralty  has  jurisdiction  to  determine  the 
facts,  and  to  decide  whether  international  and 
maritime  laws  do  allow  the  circumstances  stated 
to  be  a  defense  to  a  claim  against  the  Charkieh; 
and  if  that  court  be  wrong,  the  Privy  Council 
can  set  it  right,  and  their  decision  would  be  final. 
I  do  not  see  how  it  can  be  said  that  the  Court 
of  Admiralty  is  exceeding  its  jurisdiction  in  en- 
tertaining the  suit  as  a  question  of  international 
law;  and  taking  that  view  of  it,  I  think  the  court 
ought  not  to  be  prohibited."  All  the  judges 
concurred  in  refusing  the  writ. 

So  here,  the  Court  of  Admiralty  has  jurisdic- 
tion of  the  vessel,  and  the  subject-matter  of  the 
action,  to  wit:  the  collision.  It  is  competent  to 
try  the  facts  and,  as  we  think,  to  determine 
whether,  since  the  common  law  courts  in  En-  . K 101 
gland,  and  to  a  large  extent  in  the  United  States,  LolwI 
are  permitted  to  estimate  the  damages  which  a 
particular  person  has  sustained  by  the  wrong- 
ful killing  of  another,  the  courts  of  admiralty 
may  not  do  the  same  thing.  If  the  d  istrict  court 
entertains  such  a  suit,  an  appeal  lies  from  its  de- 
cree to  the  circuit  court,  and  from  there  here, 
if  the  value  of  the  matter  in  dispute  is  sufficient. 
Under  these  circumstances,  it  seems  to  us  clear 
that  the  admiralty  courts  are  competent  to  de- 
termine all  the  questions  involved,  and  that  we 
ought  not  to  issue  the  prohibition  asked  for. 

The  petition  is,  consequently,  denied. 

True  copy.  Test: 

James  H.  McKenncy,  Clerk,  8up.  Court,  TJ.  8. 

Cited-109  U.  8.,  175. 


Ex  Parte: 

DETROIT  RIVER  FERRY  COMPANY,    [519  J 
Petitioner. 
(See  8.  C,  14  Otto,  510. 520.) 
Case  followed— prohibition. 

1.  Ex  parte  Gordon,  ante,  followed. 

2.  It  Is  no  ground  for  relief  by  prohibition  that 

Nora.— Jurisdiction  of  U.  S.  Supreme  Court  de- 
pends on  amount ;  interest  cannot  be  added  to  give 
jurisdiction;  how  value  of  thing  demanded  may  be 
shown ;  what  cases  reviewable  without  regard  to  sum 
in  controversy.  See,  note  to  Gordon  v.  Ogdcn,  28  U. 
S.  (3  Pet),  33. 
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provision  has  not  been  made  for  a  review  of  the  de- 
cision of  the  court  of  original  jurisdiction,  by  ap- 
peal or  otherwise. 

[No.  4  Orig.] 
Argued  Dee.  It,  18,  1881.  Decided  Jan.  9, 1882. 

PETITION  for  a  writ  of  prohibition. 
The  case  is  sufficiently  stated  by  the  court. 
Messrs.  Henry  C.  Wianer  A  Speed  and  F. 
H.  Canfeld,  for  petitioner. 
Mr.  Alfred  RneaeU,  for  respondent. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  case  is  in  all  its  material  facts  like  that 
of  Ex  parte  Gordon  [ante,  8141,  just  decided. 
It  matters  not  that  the  amount  demanded  in  the 
libel  is  less  than  $5,000,  and  that,  consequently, 
no  appeal  will  lie  to  this  court.  An  appeal  will 
lie  to  the  circuit  court  in  favor  of  the  libelant  if 
he  is  defeated,  and  in  favor  of  the  respondent  if 
the  recovery  exceeds  $50.  It  is  no  ground  for 
relief  by  prohibition,  that  provision  has  not 
been  made  for  a  review  of  the  decision  of  the 
court  of  original  Jurisdiction,  by  appeal  or  oth- 
erwise. A  prohibition  cannot  be  made  to  per- 
form the  office  of  a  proceeding  for  the  correc- 
tion of  mere  errors  and  irregularities.  If  there 
is  jurisdiction,  and  no  provision  for  appeal  or 
writ  of  error,  the  judgment  of  the  trial  court 
is  the  judgment  of  the  court  of  last  resort,  and 
concludes  the  parties.  It  rests  with  Congress  to 
decide  whether  a  case  shall  be  reviewed  or  not. 

The  writ  is  denied. 

True  copy.  Test:  _ 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited-105U.  8.,  580. 
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1         In  the  matter  op  WALTER  F.  HAGAR, 
Petitioner. 

(See  8.  C,  14  Otto,  620, 621.) 

Admiralty  jurisdiction — case  followed. 

1.  Claims  for  pilotage  fees  arc  within  the  jurisdic- 
tion of  the  admiralty. 

2.  Ex  parte  Gordon,  ante,  followed. 

[No.  9,  Orig.  j 
Argued  Dec.  14,  15,  18S1.  Decided  Jan.  9, 188S. 

PETITION  for  a  writ  of  prohibition. 
The  case  is  sufficiently  stated  by  the  court. 
Messrs.  Henry  G.  Ward  and  Richard  C. 
McMurtrie,  for  petitioner. 

Messrs.  George  Gray,  Edward  Q.  Brad- 
ford, Jr.,  Henry  Flanders  and  Thomas  F. 
Bayard,  contra. 

[521]      Mr.  Chief  Justi re  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  an  application  by  the  agent  of  the  mas- 
ter, part  owner  and  claimant  of  the  British  ship 
William  Law,  for  a  writ  of  prohibition  to  re- 
strain the  District  Court  of  the  District  of  Del- 
aware, sitting  in  admiralty,  from  proceeding 
further  in  a  suit  pending  in  that  court  against 
the  vessel  to  recover  the  half  pilotage,  which  is 
claimed  to  be  due  under  the  statutory  regulations 
of  Delaware,  for  refusing  to  accept  the  services 
of  a  pilot  when  tendered,  outside  of  Cape  Hen- 
lopen  lighthouse,  to  conduct  the  ship  to  the 
Delaware  breakwater, where  she  was  bound  for 
816 


orders.  It  has  long  been  settled  that  claims 
for  pilotage  fees  are  within  the  jurisdiction  of 
the  admiralty.  Ex  parte  McNiel,\%  Wall.,  236 
[80  U.  8.,  XX.,624L  Hobartv.Drogan.WVeL, 
108.  Such  being  the  case,  under  the  decision 
just  rendered  in  Ex  parte  Gordon  [ante,  814],  the 
district  court  can  properly  hear  and  decide  the 
matters  in  dispute,  and  the  application  for  the 
writ  is  accordingly  denied. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited— 108  D.  8.,  175. 


HENRY  W.  STOW,  Appt,  [547) 
v. 

CITY  OF  CHICAGO. 
(See  8.  C,  14  Otto,  647-662.) 
Claim  of  patentee — void  patent. 

1.  A  patentee,  who  is  the  first  to  make  an  inven- 
tion, is  entitled  to  his  claim  for  all  the  uses  and  ad- 
vantages which  belong  to  it. 

2.  Henry  M.  Stow's  patents  for  improvements  in 
street  pavements  are  void. 

[No.  11J 

Submitted  Oct.  11,  1881.   Decided  Jan.  9,  188S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  stated  by  the  court. 
Messrs.  L.  Hill,  J.  N.  Jewett  and  F.  TV. 
Becker,  for  appellant. 

Messrs.  Lester  L.  Bond,  F.  Adams  and  J. 
F.  Bon  field,  for  appellee. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

The  appellant,  Henry  W.  Stow,  who  wa* 
complainant  in  the  court  below,  filed  his  bill  in 
equity  against  the  appellee,  the  City  of  Chi- 
cago, charging  it  with  infringement  of  four 
certain  letters  patent  for  improvements  in  street 
pavements,  in  which  he  was  either  the  original 
patentee  or  of  which  he  was  the  assignee.  Tin- 
City  of  Chicago  denied  infringement,  denied 
the  novelty  of  the  inventions  covered  by  the 
patents,  and  alleged  license  and  payment  of  roy- 
alties. Upon  final  hearing  the  court  below  dis- 
missed the  bill,  and  the  complainant  appealed. 

In  this  court  the  appellant  relics  exclusive!  v 
on  the  first  and  fourth  patents  set  out  in  his  bill 
of  complaint.  They  will  be  separately  consid- 
ered. The  first  patent  relied  on  is  the  re-issue, 
No.  3,274,  dated  January  19,  1869,  of  an  origi-  (5481 
nal  patent  granted  to  him,  numbered  72,110, 
and  dated  December  10,  1867. 

The  invention  covered  by  the  re-issued  po- 
tent is  thus  generally  described  in  the  specifica- 
tion: "  The  nature  of  my  invention  consists  in 
putting  down  a  pavement  of  wood  or  other 
suitable  material  upon  a  foundation  bed  of 
sand  or  loose  earth,  and  packing  the  sand  or 
earth  by  means  of  wedge  blocks  driven  down 
into  the  same  and  forming  a  part  or  whole  of 
the  pavement." 

The  pavement  described  in  this  re-issued  pa- 
tent consisted  essentially  of  blocks  of  wood  or 
other  material  set  upon  end  in  rows  across  the 
street,  with  spaces  between  the  rows  in  which 
were  driven  narrow  and  probably  wedge-shaped1 
blocks,  which,  when  driven  down,  extended  a 
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considerable  distance  below  the  under  surface 
of  the  blocks  first  named,  into  the  foundation 
bed  of  sand  on  which  they  rested.  The  claims 
were  as  follows: 

"  1.  A  pavement  composed  of  alternate  tiers 
of  square-ended  and  wedge-shaped  blocks,  the 
wedge-shaped  ends  of  the  latter  being  driven 
into  a  foundation  bed  of  sand  or  earth,  substan- 
tially as  and  for  the  purpose  described. 

2.  A  pavement  composed  of  blocks  with  lower 
ends  wedge-formed,  and  all  driven  down  into  a 
foundation  bed  of  sand  or  earth,  substantially 
as  shown  and  described. 

8.  A  pavement  composed  of  wood,  or  in 
whole  or  in  part  of  other  suitable  material,  laid 
on  a  foundation  bed  of  sand  or  loose  earth,  as 
described,  and  a  portion  of  the  blocks  driven 
down  into  said  foundation  bed  to  pack  the 
same,  substantially  as  and  for  the  purpose  speci- 
fied." 

The  appellant  does  not  contend  that  the  sec- 
ond claim  is  infringed. 

A  cursory  reading  of  the  first  and  third  claims 
will  show  that  they  cover  the  same  invention, 
the  third  claim  simply  including  wita  wood 
other  suitable  material  out  of  which  the  pave- 
ment may  be  constructed. 

The  invention  described  in  these  claims  does 
not  cover  the  making  of  a  street  pavement  of 
wood.  The  use  of  wood  for  that  purpose  is 
as  old  as  tbe  English  patent  of  David  Stead, 
granted  August  28,  1839.  The  Nicholson  pa- 
tent, which  bore  date  August  8, 1854,  and  which 
is  referred  to  in  the  specification  of  the  re-issued 
patent  under  consideration,  also  covers  a  device 
r  5491  *or  tne  construction  of  a  pavement  by  the  use 
1  J  of  wooden  blocks.  Nor  does  the  invention  con- 
sist in  laying  the  pavement  upon  a  foundation 
bed  of  sand  or  earth.  This  is  as  old  as  cobble- 
stone pavements.  See,  Stead  v.  Williams,  7  Man. 
&  G.,  818.  The  appellant  does  not  claim  either 
of  these  devices  as  a  part  of  his  invention.  No 
particular  form  of  block  is  described  in  the 
claims,  except  that  some  of  the  blocks  used  have 
their  lower  ends  made  wedge-shaped.  All, 
therefore,  that  there  is  left  for  the  invention 
described  in  the  first  and  third  claims  to  cover 
is,  the  making  of  the  lower  ends  of  a  portion 
of  the  blocks  of  which  the  pavement  is  com- 
posed in  wedge  shape,  and  the  driving  of  these 
wedge-shaped  blocks  below  the  general  under 
surface  of  the  pavement  into  the  sand  or  earth- 
bed  on  which  it  rests,  so  as  to  pack  it  and 
render  it  solid  and  unyielding. 

When  thus  reduced  to  what  it  really  is,  the 
invention  of  the  appellant  is  clearly  and  dis- 
tinctly anticipated  by  the  English  patent  issued 
to  David  Stead,  dated  April  23,  1889,  which  is 
set  out  in  full  in  the  record. 

One  of  the  drawings  which  accompanies 
Stead's  specifications  shows  a  pavement  laid 
with  contiguous  rows  of  octagonal  blocks,  so 
placed  as  to  leave  rows  of  square  unfilled 
spaces.  In  these  square  spaces  were  placed 
square  blocks,  longer  than  the  octagonal  blocks 
and  wedge-shaped  at  the  lower  end,  and  these 
-were  driven  down  into  the  earth  foundation 
upon  which  the  octagonal  blocks  rested. 

That  part  of  Stead  s  specification  which  these 
figures  illustrate,  is  as  follows: 

"  Figures  18  and  19  is  a  plan  and  side  view 
of  a  portion  of  a  roadway  formed  by  a  series  of 
octangular  blocks,  L  L,  placed  with  the  fibre 
See  14  Otto. 


vertical,  so  as  to  leave  a  square  recess  or  inter- 
val between  them,  into  which  may  be  inserted 
a  corresponding  piece,  m.  When  this  kind  of 
paving  is  laid  upon  a  road  formed  upon  a  newly 
made  embankment  or  shrinking  base,  I  should 
recommend  a  pile  to  be  driven  into  the  earth 
through  the  square  recess  or  interval,  of  about 
the  size  and  form  represented  by  the  dotted 
lines.  Figure  19,  in  order  to  support  and  keep 
the  blocks  firm  in  their  position.  When  the  oc- 
tangular block  paving  is  used  for  acclivities,  I 
should  recommend  the  before  mentioned  cavi- 
ties either  to  be  left  unfilled  or  not  filled  up  to 
the  surface,  to  afford  an  assistance  to  animals 
ascending  the  same  as  before  described."  . ,,», 
It  is  true  this  specification  does  not  in  terms  '  •» 
say  that  the  purpose  of  driving  the  wedge- 
shaped  block  or  pile  through  the  space  left  by 
the  octagonal  blocks  is  to  pack  the  earth  or  sand 
foundation,  but  that  it  does  so  as  effectually  as 
the  use  of  similar  blocks  in  a  similar  way  under 
the  patent  of  appellant  is  too  clear  for  argu- 
ment. A  patentee  who  is  the  first  to  make  an 
invention  is  entitled  to  his  claim  for  all  the  uses 
and  advantages  which  belong  to  it.  Woodman 
v.  Stimpson,  3  Fish.  Pat.  Cm,  98. 

It  is  shown  that  Stead  invented  this  device. 
Whether  he  perceived  and  stated  all  its  advan- 
tages is  immaterial.  Tucker  v.  Spalding,  IS 
Wall.,  453  JT80  U.  S.,  XX.,  515];  Mr.  Jiutin 
Clifford  in  Graham  v.  Mason, 5  Fish.  Pat.Cas.,1. 

Stead's  specifications,  it  is  clear,  cover  (to  use 
the  language  of  S tow's  re-issued  patent)  "a  pave- 
ment composed  of  wood  laid  on  a  foundation 
bed  of  sand  or  loose  earth,"  and  having  "a  por- 
tion of  the  blocks  of  which  it  is  composed  driven 
down  into  said  foundation  bed." 

Everything,  therefore,  in  the  first  and  third 
claims  of  appellant's  re-issued  patent,  which  he 
sets  up  as  new,  was  anticipated  nearly  thirty 
years  by  Stead's  English  patent.  Appellant's 
patent,  therefore,  so  far  as  it  covers  these  claims, 
is  void,  and  cannot  be  the  foundation  of  any  re- 
lief against  the  appellee. 

The  other  patent  which  appellant  insists  that 
the  appellee  has  infringed,  is  No.  134,404,  dated 
December  31,  1872,  issued  to  appellant  as  the 
original  inventor. 

The  invention  covered  by  this  patent  is  de- 
scribed in  the  specifications  thus:  "The  nature 
of  my  invention  relates  to  that  class  of  wooden 
pavements  in  which  the  blocks  are  laid  directly 
upon  the  sand  foundation;  and  it  consists  in  lay- 
ing the  blocks  in  rows  with  spaces  between  the 
rows,  and  in  filling  or  partially  filling  said  spaces 
with  sand  or  gravel  and  driving  or  swaging  tbe 
same  into  the  sand  foundation  below,  in  order 
to  pack  or  compress  the  sand  under  the  blocks, 
for  the  purpose  of  sustaining  the  weight  of 
heavy  vehicles  passing  over  the  pavement." 

The  claim  is  as  follows:  "  A  pavement  com- 
posed of  blocks  laid  in  rows  directly  upon  tbe 
sand  foundation,  with  spaces  between  the  rows 
filled  with  sand  or  gravel,  which  is  swaged  or 
driven  into  said  foundation,  substantially  as  and  1 551 J 
for  the  purpose  specified." 

The  use  of  wood  for  street  pavements,  the 
laying  of  the  blocks  directly  upon  a  sand  foun- 
dation, the  placing  of  the  blocks  in  rows,  leav- 
ing spaces  between  the  rows,  are  all  old  devices. 
As  already  shown,  they  are  all  to  be  found  sub- 
stantially m  the  English  patent  of  Stead,  issued 
April  28, 1889,  and  they  are  found  in  the  En- 
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Slish  patent  to  Lillie,  dated  October  18, 1880,and 
le  American  patent  to  Richard  H.  Willett.No. 
114,895,  and  dated  May  16,  1871;  all  of  which 
are  put  in  evidence  by  the  appellee. 

Nor  is  the  filling  with  sand  or  gravel  of  the 
spaces  between  the  blocks,  or  rows  of  blocks,  of 
which  the  pavement  is  composed,  a  new  device. 
It  was  part  of  the  invention  of  Nicholson,  see 
Elizabeth  v.  Pavement  Or.,Vt  U.  S.,126  [XXIV., 
1000],  and,  as  appears  by  the  record  was  men- 
tioned in  the  specification  of  the  letters  patent, 
No.  112,946,  issued  to  Gordon  A.  May,  March 
27, 1871.  And  in  the  specifications  of  the  pa- 
tent granted  to  W.  H.  Chappell,  No.  42,847, 
dated  April  19,  1864,  set  out  in  the  appellee's 
evidence,  it  is  stated  that  "Wooden  pavements 
have  been  constructed  on  the  continent  of  Eu- 
rope and  in  the  United  States  by  laying  wood 
blocks  endwise  of  the  grain  in  parallel  rows 
with  openings  or  channels  between,  into  which 
gravel  or  gas-tar  was  placed." 

All,  therefore,  that  is  left  for  the  patent  of 
the  appellant, now  under  consideration, to  cover, 
is  the  ramming  of  the  gravel  between  the  blocks, 
of  which  the  pavement  is  composed,  so  as  to 
drive  the  same  into  the  sand  foundation  below 
the  blocks,  in  order  to  pack  it  so  that  the  pave- 
ment may  sustain  the  weight  of  heavy  vehicles 
without  giving  way. 

And  this  is  all  which  seems  to  be  claimed  by 
appellant's  counsel  as  the  invention  covered  by 
this  patent.  The  evidence  is  distinct  and  clear 
that  the  invention  thus  defined  was  anticipated 
by  the  pavement  laid  by  J.  K.  Thompson,  City 
Superintendent,  in  the  year  1864,  at  the  inter- 
section of  North  State  and  Kinzie  Streets,  in 
the  City  of  Chicago.  This  piece  of  pavement 
was  made  of  wooden  blocks,  six  inches  square, 
set  in  rows,  on  an  earth  foundation,  with  spaces 
between  the  rows,  and  the  spaces  were  filled 
with  fine  gravel,  and  the  gravel  rammed. 
This  pavement  was  put  down  by  Thompson  as 
an  experiment.  It  proved  successful.  It  was 
in  use  until  the  great  fire  in  Chicago  in  1871. 

The  record  further  shows  that  in  the  fall  of 
1870,  at  the  instance  of  Thompson,  there  was 
laid  at  the  north  end  of  the  La  Salle  Street  tun- 
nel, in  Chicago,  a  piece  of  pavement  five  hun- 
dred yards  in  length,  constructed  in  the  same 
manner  precisely  as  that  laid  by  him  in  1864  at 
the  intersection  of  North  State  and  Kinzie 
Streets.  It  was  made  with  similar  wooden 
blocks,  placed  in  rows  on  an  earth  foundation, 
with  spaces  between  the  rows;  the  8 puces  were 
filled  with  gravel,  which  was  rammed  with  an 
iron  rammer,  made  expressly  for  the  purpose. 
We  have  here  every  part  of  the  invention  de- 
scribed in  the  letters  patent  under  consideration, 
except  that  it  does  not  appear  that  the  gravel  in 
the  spaces  between  the  rows  was  so  compactly 
rammed  as  to  drive  it  below  the  under  surface 
oi  the  pavement  into  the  earth  foundation.  All, 
therefore,  that  is  left  for  the  appellant's  patent 
of  1872  to  cover  is,  the  giving  of  a  few  more 
strokes  with  the  rammer,  whereby  the  gravel 
filling  may  be  forced  into  the  earth  foundation 
of  the  pavement.   Can  tlu>  be  called  invention  ? 

The  testimony  shows  that  the  pavements 
which  the  appellant  charges  to  be  infringements 
of  his  patent  or  1872,  are  constructed  according 
to  the  plan  adopted  by  Thompson  in  1864,  and 
it  fails  to  show  that  in  their  construction  the 
gravel  filling  was  forced  by  the  ramming  into 
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the  earth  foundation  on  which  the  pavements 
were  laid.  So  that  if  there  is  anything  new  or 
patentable  embraced  in  the  appellant's  patent  of 
1872,  that  part  of  his  device  is  not  infringed  by 
appellee. 

Therefore,  without  noticing  the  other  de- 
fenses, we  declare  our  opinion  to  be  that  the  ap- 
pellant is  not  entitled  to  any  relief  against  the 
appellee  upon  either  of  the  patents  on  which 
his  demand  for  relief  is  now  based.  His  case, 
as  presented  here,  has  no  ground  to  stand  on. 
TJie  decree  of  the  Circuit  Court  dismissing  kit 
bill  must,  therefore,  be  affirmed. 

Mr.  Justice  Field  did  not  sit  in  this  case.and 
took  no  part  in  its  decision. 
True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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GEORGE  A.  DAVIS  et  al.,  Appts.,  [570] 

e. 

L.  FRD3DLANDER,  JULIUS  8TICH  akd 
L.  LITHAUER,  Partners  as  Frtedlander, 
Stich  &  Co. 

(See  S.  CL,  14  Otto,  570-677.) 

Bankruptcy  proceedings— effect  on  attachment — 
rights  of  creditors— of  assignee. 

1.  Proceedings  in  bankruptcy  do  not  operate  to 
dlBBolve  an  attachment  issued  by  a  state  court  of 
equity,  and  levied  upon  the  property  of  the  bank- 
rupt more  than  four  months  prior  to  their  com- 
mencement, and  a  judgment  can  be  entered  for  the 
sale  of  the  property,  notwithstanding-  a  discharge 
previously  granted  is  pleaded  in  bar  of  the  action. 

2.  The  sale,  under  such  decree,  devested  the  as- 
signees of  whatever  interest  or  title  they  had  in  the 
property. 

3.  Creditors  cannot  thereafter  maintain  a  bill  to 
declare  such  sale  void  and  to  place  the  attached 
property  In  the  possession  of  the  assignees,  to  be  by 
them  sold. 

4.  The  assignees  cannot  question,  collaterally, 
the  proceedings  in  a  state  court,  to  which  they  vol- 
untarily became  parties. 

[No.  170.] 

Submitted  Dec.  7, 1881.     Decided  Jan.  9, 188i. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Ten- 
nessee. 

The  case  is  stated  by  the  court. 

Messrs.  Fillmore  Beall  and  William  M. 
Randolph,  for  appellants. 

Messrs.  Lewis  Abraham  and  Charles  E. 
Mayer,  for  appellees. 

Mr.  Justice  Harlan  delivered  the  opinion  of  [ 573 ] 
the  court: 

In  Doe  v.  Childress,  21  Wall.,  646  [88  U.  S., 
XXII.,  5501,  we  consider  the  effect  of  proceed- 
ings in  bankruptcy  upon  an  attachment  issued 
from  a  state  court  and  levied  upon  the  property 
of  the  bankrupt,  more  than  four  months  prior 
to  their  commencement.  That  was  an  action 
of  ejectment,  by  the  assignee  of  a  bankrupt,  to 
recover  land  claimed  by  the  defendant  under  a 
decretal  sale  in  an  attachment  suit  against  the 
bankrupt  in  a  state  court.  The  latter  was  de- 
clared a  bankrupt  ten  months  after  the  institu- 
tion of  the  attachment  suit,  four  months  before 
the  decree  therein,  and  seven  months  prior  to 
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the  sale  at  which  the  defendant  became  the  pur- 
chaser of  the  land.  Upon  this  state  of  facts  it 
was  ruled  that  the  proceedings  in  bankruptcy 
did  not  operate  to  dissolve  the  attachment;  that 
the  debtor's  title  passed  to  the  assignee,  subject 
to  the  lien  created  by  the  attachment,  and  that  a 
Judgment  could  be  entered  for  the  sale  of  the 
property,  notwithstanding  a  discharge  had  been 
previously  granted  and  was  pleaded  in  bar  of 
the  action.  It  was  said  by  the  court  that, 
"  Where  the  power  of  a  state  court  to  proceed 
in  a  suit  is  subject  to  be  impeached,  it  cannot 
be  done  except  upon  an  intervention  by  the  as- 
signee, who  shall  state  the  facts  and  make  the 
proof  necessary  to  terminate  such  jurisdiction. 
* .  *  *  If  the  assignee  had  intervened  in  the 
suit  he  would  have  been  entitled  to  the  property 
or  its  proceeds,  subject  to  this  [the  attachment] 
lien.  He  did  not,  however,  intervene  or  take 
any  measures  in  the  case.  He  allowed  the  prop- 
erty to  be  sold  under  the  judgments  in  the  at- 
tachment suits,  and  those  under  whom  the  de- 
fendant claims  purchased  it,  obtaining  a  per- 
fect title  to  the  same." 

In  Scott,  Autgnee  v.  Kelly,  22  Wall.,  57  [89 
U.  S.,  XXII.,  729],  it  appears  that  the  assignee 
in  bankruptcy  became  a  party  to  an  attachment 
suit  in  a  state  court,  commenced  shortly  before 
the  defendant  was  declared  a  bankrupt.  The 
attachment  was  issued  and  levied  after  the  ad- 
[574]  judication.  The  assignee  claimed  the  attached 
property,  but  the  decision  in  the  state  court  was 
adverse  to  him.  Upon  writ  of  error  to  this 
court,  we  said  that '  "The  assignee  in  bankruptcy 
voluntarily  submitted  himself  and  his  rights  to 
the  jurisdiction  of  the  state  court.  Being  sum- 
moned, he  appeared  without  objection,  and  pre- 
sented his  claim  for  adjudication  by  that  court. 
No  effort  was  made  to  remove  the 'litigation  to 
the  courts  of  the  United  States.  It  is  now  too 
late  to  object  to  the  power  of  tin  state  court  to 
net  in  the  premises  and  render  judgment. " 

In  Byater  v.  Oaff,  91  U.  8.,  522  [XXIII., 
■404],  the  main  question  considered  was  wheth- 
er a  state  court,  in  which  a  foreclosure  suit  was 
pending  at  the  time  of  the  bankruptcy  of  the 
defendant,  had  jurisdiction  to  proceed  without 
bringing  the  assignee  before  the  court.  The 
question  arose  in  an  action  of  ejectment  insti- 
tuted by  the  assignee  against  the  purchaser  at 
the  decretal  sale  in  the  foreclosure  suit.  Re- 
ferring to  the  authority  expressly  given  the  as- 
signee by  statute,  to  prosecute  or  defend  all 
suits  in  which  the  bankrupt  was  a  party,  the 
court  said:  "  If  there  was  any  reason  for  inter- 
posing, the  assignee  could  nave  had  himself 
substituted  for  the  bankrupt,  or  made  a  defend- 
ant on  petition.  If  he  cliose  to  let  the  suit  pro- 
ceed without  such  defense,  he  stands  as  any 
other  person  would  on  whom  the  title  had  fallen 
since  the  suit  was  commenced.  It  is  a  mistake 
to  suppose  that  the  bankrupt  law  avoids,  of  its 
own  force,  all  judicial  proceedings  in  the  state 
or  other  courts  the  instant  one  of  the  parties  is 
adjudged  a  bankrupt.  There  is  nothing  in  the 
Act  which  sanctions  such  a  proposition.  The 
court,  in  the  case  before  us,  had  acquired  ju- 
risdiction of  the  parties  and  of  the  subject-mat- 
ter of  the*  suit.  *  *  *  Having  such  juris- 
diction, and  performing  its  duty  as  the  case 
stood  in  that  court,  we  are  at  a  loss  to  see  how 
its  decree  can  be  treated  as  void."  Again;  "The 
debtor  of  a  bankrupt,  or  the  man  who  contests 
flee  14  Orro. 


the  right  to  real  or  personal  property  with  him, 
loses  none  of  those  rights  by  the  bankruptcy  of 
his  adversary.  The  same  courts  remain  open 
to  him  in  such  contests,  and  the  statute  has  not 
devested  those  courts  of  jurisdiction  in  such  ac- 
tions. If  it  has,  for  certain  classes  of  actions, 
conferred  a  jurisdiction,  for  the  benefit  of  the 
assignee,  on  the  Circuit  and  District  Courts  of 
the  United  States,  it  is  concurrent  with  and 
does  not  devest  that  of  the  state  courts." 

These  doctrines  were  further  elaborated  in 
Claflin  v.  Houseman,  98  U.  S.,  188  [XXIII., 
887],  where  it  was  held  that  the  assignee  in 
bankruptcy,  under  the  Act  of  1867,  had  author- 
ity to  bring  a  suit  in  the  state  courts,  wherever 
those  courts  were  invested  with  appropriate  ju- 
risdiction suited  to  the  nature  of  the  case.  See, 
Biso.Jeronui  v.  McCarter,  94  U.  S..  737  [XXIV., 
187],  and  Mc  Henry  v.  1m  Sociitc  Franeaite,  etc., 
95  U.  8.,  58  [XXIV.,  870]. 

The  principles  announced  in  the  foregoing 
cases  would  seem  to  be  decisive  of  the  main 
questions  arising  on  this  appeal.  What  are  the 
controlling  facts  disclosed  by  the  record? 

Appellees,  Friedlander,  Mich  &  Co.,  sued 
Kaufman,  their  debtor,  in  the  Law  Court  of 
Memphis,  taking  out  an  attachment,  which  was 
levied,  November  80,  1866,  upon  certain  real 
estate,  in  that  city,  belonging  to  him.  Subse- 
quently, on  different  days  in  December,  1866, 
and  January,  1867,  other  creditors  of  Kaufman 
—the  present  appellants — brought  suits  against 
him  in  the  chancery  court  of  the  same  city, 
each  creditor  taking  out  an  attachment,  which 
was  promptly  levied  on  the  same  real  estate  as 
that  covered  by  the  attachment  in  favor  of  the 
present  appellants.    On  the  14th  day  of  July, 

1868,  Kaufman  was  adjudged  a  bankrupt  upon 
his  voluntary  petition,  lilcd  the  80th  of  May, 
previous;  more  than  a  year  after  the  levy  of  the 
last  of  the  attachments  in  the  state  courts.  His 
assignees  were  Cirode  and  Coronna,  to  whom  was 
made  an  assignment  of  the  rights,  property  and 
effects  of  the  bankrupt.  On  the  21st  of  Novem- 
ber, 1868,  the  assignees  having  received  written 
notice  of  the  pendency  of  the  suits  in  the 
chancery  court — then  consolidated  and  about 
to  be  heard— appeared  therein  and,  with  their 
consent,  an  order  was  entered  making  them,  in 
their  capacity  as  assignees  in  bankruptcy  of 
Kaufman,  parties  defendant,  with  the  benefit 
of  any  defense  they  might  at  any  time  have  had, 
they  assenting  that  the  hearing  of  the  cases  pro- 
ceed. Subsequently,  on  the  21st  day  of  De- 
cember, 1868,  a  final  decree  was  entered  in  the 
chancery  court  ascertaining  the  amount  of 
Kaufman's  indebtedness  to  the  respective  com- 
plainants, and  adjudging  that  the  attached  prop- 
erty be  sold,  free  from  any  right  or  equity  of 
redemption  in  Kaufman,  or  in  any  of  the  other 
defendants,  the  proceeds  to  be  applied  in  satis- 
faction of  the  debts  due  the  attaching  creditors; 
the  surplus,  if  any,  to  be  paid  to  Cirode  and 
Coronna,  as  the  assignees  in  bankruptcy  of 
Kaufman. 

Friedlander,  8tich  &  Co. ,  on  the  1st  of  March, 

1869,  the  day  fixed  by  the  master's  advertise- 
ment of  the  sale  of  the  attached  property,  pre- 
sented to  the  Chancellor  of  the  chancery  court 
(at  his  chambers,  we  suppose)  a  petition  in 
which — after  asserting,  in  virtue  of  their  prior 
attachment  in  the  law  court,  a  lien  superior  to 
that  acquired  by  the  present  appellees  under 
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their  respective  attachments  in  the  chancery 
court— they  prayed  that  the  wile,  so  far  as  it  re- 
lated to  the  property  covered  by  their  attach- 
ment, be  postponed;  that  they  be  made  parties 
to  the  consolidated  equity  suits;  and  that  their 
priority  of  lien  be  established.  The  Chancellor 
declined  to  order  the  postponement  asked,  but 
indorsed  upon  the  petition  that  "  The  sale  will 
proceed,  and  the  complainants  to  this  bill  may 
tile  this,  or  a  petition,  in  the  consolidated  causes 
to  establish  their  priority,  if  such  exists,  to.  the 
fund."  It  does  not  appear  that  Friedlander, 
Si  ich  &  Co.  availed  themselves  of  the  right  thus 
accorded,  or  that  they  gave  any  further  atten- 
tion to  or  had  any  further  connection  with  the 
suits  in  the  chancery  court.  The  sale  took  place 
as  advertised,  Hill  becoming  the  purchaser  of 
a  part  of  the  property  at  the  price  of  $2,500, 
while  the  remainder  was  struck  off  to  Carter, 
Kirtland  &  Co.,  attaching  creditors  of  Kauf- 
man, at  the  price  of  $12,520.  The  bids  were 
less,  by  nearly  one  half,  than  the  aggregate 
debts  of  the  attaching  creditors  in  the  equity 
suits.  No  exceptions  were  filed  to  the  report 
of  sale.  Hill  having  complied  with  the  terms 
of  salt,  his  purchase  was  confirmed.  A  decree 
was  entered  declaring  all  the  right,  title  and  in- 
terest ot  the  parties,  in  and  to  the  property  pur- 
chased by  Hill,  devested  out  of  them  and  vest- 
ed in  him.  It  does  not  appear,  from  the  trans- 
cript before  us,  that  Carter,  Kirtland  &  Co.  com- 
plied with  the  terms  of  sale,  or  that  any  final 
action  was  taken  by  the  court  as  to  their  pur- 
chase. In  July,  1869,  Friedlander,  Stich  &  Co. 
obtained  judgment  in  the  law  court  against 
Kaufman  for  the  sum  of  $19,311.81,  the 
amount  of  their  claim  against  him;  and,  also, 
an  order  for  a  sale  of  the  attached  property, 
the  same  previously  sold  under  the  decree  of  the 
chancery  court.  But  that  order  was  suspended 
to  await  the  consent  of  the  court  in  bankruptcy 
to  its  execution,  or  until  the  further  order  of 
the  law  court. 

The  present  suit  was  commenced  on  the  20th 
ot  August,  1870,  by  petition  of  Friedlander, 
Stich  &  Co.  filed  in  the  district  court,  sitting  in 
bankruptcy,  and  to  which  the  attaching  credit- 
ors in  the  suit  in  the  chancery  court,  the  pur- 
chasers at  the  decretal  sale  of  March  1,  1809, 
and  the  assignees  in  bankruptcy  of  Kaufman 
were  made  defendants.  The  manifest  object  of 
the  suit  is,  to  secure  an  adjudication,  establish- 
ing the  prion  lien  of  Friedlander,  Stich  &  Co., 
as  against  the  other  attaching  creditors,  upon 
the  real  estate  attached,  alike,  m  the  suits  in  the 
Law  and  Chancery  Courts  of  Memphis.  To 
that  end,  a  decree  is  asked  declaring  the  sales 
under  the  order  of  the  latter  court  to  be  void, 
and  placing  the  attached  property  in  the  posses- 
sion of  Kaufman's  assignees,  to  be  by  them  sold, 
under  the  order  of  the  bankruptcy  court;  the 
proceeds  of  sale  to  be  applied  first  to  the  satis- 
faction of  the  judgment  of  Friedlander,  Stich 
A  Co.  in  the  law  court.  The  district  court  dis- 
regarding the  sale  made  under  the  decree  of  the 
state  court,  gave  those  parties  all  the  relief 
asked,  and  its  decree  was  affirmed  by  the  cir- 
cuit court. 

There  are  many  other  facts  disclosed  by  the 
record,  but,  in  the  view  we  take  of  the  case,  it 
is  unnecessary  to  make  a  more  detailed  state- 
ment than  we  have  done. 

We  are  of  opinion  that  the  decree  below  is 


radically  wrong.  It  cannot  be  sustained  con- 
sistently with  the  settled  doctrines  of  this  court. 
It  rests,  necessarily,  upon  the  ground,  that  im- 
mediately upon  the  assignment  of  the  bank- 
rupt's property  to  his  assignees,  the  state  court 
of  chancery,  although  the  attachments  therein 
were  sued  out  more  than  four  months  preceding 
the  bankruptcy,  had  no  jurisdiction  to  deter- 
mine the  relative  rights  of  the  attaching  cred- 
itors and  the  assignees  in  bankruptcy,  or  to- 
order  a  sale  of  the  attached  property,  and  apply 
the  proceeds  to  the  satisfaction  of  the  debts  of 
those  creditors.  But  no  such  position  can  be 
maintained.  It  was  competent  for  the  assign- 
ees, upon  their  appointment  and  qualification, 
by  appropriate  proceedings,  directed  against  in- 
dividual creditors,  suing  in  other  courts,  to 
have  brought  all  the  property  in  which  the 
bankrupt  had  an  interest,  including  that  at- 
tached m  the  suits  in  the  state  courts,  under  the 
direct  control  of  the  bankruptcy  court,  to  be 
disposed  of  under  its  orders,  with  due  regard, 
however,  to  the  previously  acquired  rights  and 
equities,  in  whatever  way  arising,  of  all  the 
creditors  of  Kaufman.  But  they  were  not 
bound  to  pursue  that  course.  Consistently  with 
the  bankrupt  law,  as  interpreted  by  this  court, 
they  were  at  liberty  to  appear  in  the  state 
court,  and  assert  there  whatever  rights  they,  as 
assignees,  had  in  the  attached  property.  Elect 
ing  to  pursue  the  latter  course,  they  voluntarily 
submitted  to  the  jurisdiction  of  the  state  court, 
which  had  ample  authority  to  adjudicate,  be- 
tween the  attaching  creditors  and  the  assignees 
ir  bankruptcy,  upon  all  matters  arising  in  the 
suits  before  it.  Without  questioning  (as  they  do 
not  now)  the  debts  of  the  attaching  creditors  or 
the  validity  of  their  attachments,  the  assignees 
became  parties  defendant  in  the  equity  suits. 
They  neither  filed  nor  offered  to  file  any  formal 
pleading.  Nor  did  they  advise  the  chancery 
court  of  the  attachment  of  Friedlander,  Stich  & 
Co.  in  the  law  court.  They  left  that  court  to 
adjudge  what  were  their  rights  in  the  property 
attached.  Its  final  decree  secured  to  them  what- 
ever surplus  might  remain  after  applying  the 
proceeds  of  sale  to  the  demands  of  the  attaching 
creditors.  If  the  bankrupt  owed  the  attach- 
ing creditors  the  sums  by  them  respectively 
claimed,  and  if  the  attachments  were  so  issued 
and  levied  as,  under  the  laws  of  the  State,  to 
create  a  valid  lien  upon  the  property,  it  is  clear 
that  the  state  court  gave  the  assignees  all  that 
could  have  been  awarded  t/iem. 

It  results  from  what  has  been  said,  that  the 
sale,  under  that  decree — whoever  became  the 
purchasers  of  the  attached  property,  whether 
third  persons,  or  parties  to  the  suits— -devested 
the  assignee*  of  whatever  interest  or  title  they 
had  in  the  property.  That  decree,  having  been 
passed  by  a  court  of  competent  jurisdiction  a» 
to  parties  and  subject-matter,  and  never  having 
been  modified  by  the  court  which  rendered  it, 
or  by  any  court  having  authority  to  review  its- 
action,  the  assignees  are  precluded  from  assert- 
ing in  any  other  court  any  interest  or  title 
whatever  in  the  property  thus  sold.  Had  the 
present  suit  been  instituted  directly  by  the  as- 
signees, for  the  purpose  of  setting  aside  the  sale 
made  under  the  order  of  the  state  court,  and  of 
procuring  another  sale  of  the  attached  prop- 
erty, under  the  orders  of  the  court  in  bank- 
ruptcy, the  proceedings  in  the  state  court  would 
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have  been  a  conclusive  answer  to  such  an 
action. 

Plainly,  therefore,  the  present  suit  by  Fried- 
lander,  Stich  &  Co.  is  an  attempt  to  invoke  the 
jurisdiction  of  the  district  court,  sitting  in  bank- 
ruptcy, to  the  end  that  they  may  establish,  as 
against  other  creditors  of  Kaufman,  their  pri- 
ority of  lien  upon  property,  in  which,  as  we 
have  seen,  the  assignees  can  now  assert  no  right 
or  interest  for  the  benefit  of  general  or  unse- 
cured creditors.  Whether  appellees  have  such 
priority  of  lien  in  virtue  of  their  attachment  in 
the  law  court :  whether  the  proceedings  in  that 
court  were  such  as,  under  the  laws  of  Tennes- 
see, gave  them  a  lien  superior  to  that  acquired 
1 5771  by  the  respective  attaching  creditors  in  the  suits 
in  the  state  chancery  court ;  whether,  by  reason 
of  their  petition  addressed  to  the  Chancellor  of 
the  latter  court,  and  his  action  thereon,  they 
l>ecame,  in  any  proper  sense,  parties  to  the  suits 
in  the  chancery  court,  or  bound  by  the  decree 
therein  rendered  ;  or,  whether  their  rights  were 
altogether  unaffected  by  that  decree ;  are  all 
questions  in  which  the  assignees  have  now  no 
interest.  They  are  questions  which  concern 
only  the  respective  attaching  creditors. in  the 
law  and  chancer}'  courts.  For  the  determina- 
tion of  those  questions  the  present  appellees 
may  not  invoke  the  jurisdiction  or  aid  of  the 
bankruptcy  court.  The  decree  of  the  chancery 
court  and  the  sale  thereunder,  withdrew  the  at- 
tached property  from  the  assets  of  the  bank- 
rupt. The  property  brought  less  than  the  claims 
of  the  attaching  creditors ;  and  since  the  as- 
signees cannot  question,  collaterally,  the  pro- 
ceedings in  the  state  court,  to  which  they  vol- 
untarily became  parties,  they  have  no  possible 
interest  in  this  litigation.  It  is,  we  repeat,  a 
contest  exclusively  between  attaching  creditors 
as  to  priority  of  hens  upon  property  m  the  dis- 
position of  which,  so  far  as  we  can  ascertain 
from  the  present  record,  the  assignees  have  not 
the  slightest  pecuniary  interest. 

The  decree  of  the  circuit  court  is,  therefore, 
reversed,  with  directions  that  the  petition  of 
Friedlander,  Stich  &  Co.  filed  in  the  district 
court,  sitting  in  bankruptcy,  be  dismissed  with 
costs  to  the  present  appellants,  but  without 
prejudice  to  any  claim  they  may  assert,  by  any 
proper  proceedings  in  a  court  of  competent  ju- 
risdiction, to  a  prior  lien  as  against  appel- 
lants, or  others,  upon  the  property  levied  upon 
by  the  attachment  in  the  Law  Court  of  Mem- 
phis. 

Dtci'6t  reverted. 

True  copy.  Test: 

James  H  McKenney,  Clerk,  Sup.  Court,  U.8. 
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CHRI8TIAN  WORLEY  et  al.,  Apptt. 
v. 

LOKER  TOBACCO  COMPANY  et  al. 

(See  8.  C.,  14  Otto,  840-344.) 

Void  letter*  patent— public  use— effect  of. 

1.  Letters  patent  to  Christian  Worley  and  Henry 
McCabe  for  an  Improvement  In  manufacturing 
plug  tobacco,  are  invalid  by  reason  of  a  public  use 
before  they  were  granted.  . 

2.  A  single  instance  of  the  public  use  of  bis  inven- 
tion by  a  patentee,  for  more  than  two  years  before 

See  14  Otto. 


tbe  date  of  bis  application,  wul  be  fatal  to  the  va- 
Udityof  tbe  letters  when  issued. 

8.  The  Inventor  cannot  relieve  himself  of  the  con- 
sequences of  the  prior  public  use  of  bis  patented  in- 
vention, by  assigning  an  interest  in  his  Invention 
or  patent,  to  the  person  by  whom  the  invention  was 
thus  used. 

[No.  196.1 

Argued  Jan.  5, 1882.   Decided  Jan.  16, 1889. 

APPEAL  from  the  Circuit  Court  of  tbe  United 
States  for  the  Eastern  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Mr.  Robert  H.  JPavrkinaon,  for  appel- 
lants. 

Mr.  8.  8.  Boyd,  for  appellees. 

Mr.  Justice  Woods  delivered  the  opinion  of 
tbe  court: 

The  bill  of  complaint  averred  that  on  August 
22, 1876,  letters  patent  of  that  date  were  issued 
to  Christian  Worley  and  Henry  McCabe,  the 
complainants,  for  an  improvement  in  tbe  mode 
of  finishing  plug  tobacco,  of  which  Worley  was 
the  inventor,  and  McCabe  was  his  assignee  of 
an  undivided  half,  and  that  the  defendants 
were  infringing  said  patent,  and  prayed  for  an 
injunction  to  restrain  further  infringement,  and 
for  damages  and  nn  account  of  profits.  The 
answer  asserted  the  invalidity  of  the  patent  and 
denied  infringement.  Upon  final  hearing  the 
circuit  court  dismissed  the  bill,  and  the  com- 
plainants have  appealed  to  this  court. 

Tbe  specifications  on  which  these  letters  pa- 
tent were  issued  declare  as  follows: 

"The  commoq  way  to  proceed  in  finishing 
plug  tobacco  is  to  press  the  bunches  into  plugs 
having  the  form  seen  in  tbe  retail  stores.  The 
plugs  are  next  removed  from  the  molds  in  which 
they  are  pressed,  and  packed  in  boxes,  and  the 
boxes  placed  in  a  room,  where  the  tobacco  is 
sweated  and  cured.  The  plugs  are  afterward 
taken  from  the  boxes,  and  subjected  to  a  sec- 
ond pressing  before  they  are  packed  in  the 
boxes  for  sale. 

My  improved  mode  consists  in  finishing  to- 
bacco by  placing  the  plugs  in  a  box  in  alternate 
layers  with  thin  metal  plates,  applying  extreme 
pressure  thereto,  and  subjecting  the  plugs  to  dry  [341] 
heat  for  several  hours,  while  they  are  tightly 
compressed  between  the  plates,  which  are  in 
contact  with  the  broad  sides  of  the  plugs;  and 
finally  removing  the  box,  and  leaving  the  con- 
tents therein  until  cold,  the  whole  process  be- 
ing adapted  to  give  a  fine  and  smooth  finish  to 
the  wrapper  and,  by  putting  the  plug  in  proper 
condition,  doing  away  with  its  tendency  to 
bulge  out  at  the  sides,  as  plugs  are  n.pt  to  do 
when  they  have  not  been  thus  treated." 

The  claim  was  thus  set  forth: 

"I  am  aware  that  there  is  not  any  novelty  in: 
first,  the  simple  finishing  of  tobacco  by  placing 
it  in  a  heated  room;  and,  secondly,  the  simple 
pressing  of  tobacco  between  metallic  plates  and, 
therefore,  I  do  not  claim  this  distinct  heating 
and  pressing  of  tobacco  broadly;  but  what  I  do 
claim  as  new  and  of  my  invention  and  desire 
to  secure  by  letters  patent,  is: 

The  mode  of  finishing  tobacco  substantially 
as  described,  consisting  of  placing  the  pluqsin 
a  box  in  alternate  layers  with  thin  metal  plates, 
applying  extreme  pressure  thereto,  and  subject- 
ing the  plugs  to  dry  heat  of  about  140°  Fah- 
renheit for  several  hours  while  they  are  tightly 
compressed  between  the  plates,  which  are  in 

821 

Digitized  by 


840-844 


Supreme  Coubt  op  the  Ukited  States. 


Oct.  Term, 


contact  with  the  broad  rides  of  the  plugs,  and 
finally  removing  the  box  and  leaving  the  con- 
tents therein  until  cold." 

It  will  be  seen  that  the  patent  disclaims  the 
simple  pressing  of  tobacco  between  plates,  and 
the  finishing  of  it  by  simply  placing  it  in  a 
heated  room. 

What  appellants  insist  is  new  is  this,  namely: 
that  while  the  plugs  of  tobacco  are  still  con- 
fined in  the  finisher  (which  is  the  name  given  to 
the  box  in  which  they  are  placed  before  being 
subjected  to  extreme  pressure),  and  while  still 
tightly  compressed  between  the  metallic  plates, 
they  are  placed  in  a  sweat  room,  and  allowed 
to  remain  several  hours,  and  before  being  re- 
« moved  from  the  finisher  arc  taken  from  the 
-e  weat  room  and  allowed  to  cool. 

This  process,  it  is  contended,  brings  the  oil 
of  the  tobacco  to  the  surface  of  the  plug,  and 
gives  it  a  glossy  coating  which  improves  its  ap- 
pearance and  keeps  the  tobacco  from  moulding 
or  swelling. 

The  patent  is,  therefore,  for  the  process  de- 
scribed and  nothing  more.  None  of  the  appli- 
[342]  ance8  by  which  it  is  carried  on  are  claimed  as 
new,  and  the  evidence  abundantly  shows  that 
they  are  all  old  devices. 

The  appellees  insist  that  the  patent  is  void, 
because  the  improvement  described  therein  was 
in  public  use  at  the  factory  where  Worley,  the 
patentee, was  employed  for  more  than  two  years 
prior  to  his  application  therefor. 

The  law  applicable  to  the  case  is  section  24  of 
the  Act  of  July  8, 1870  [16  Stat.  atL.,  201],  now 
embodied  in  the  Revised  Statutes  as  section 
4886,  which  declares,  "Any  person  who  has 
invented  or  discovered  any  new  and  useful  art, 
machine,  manufacture  or  composition  of  mat- 
ter, or  any  new  and  useful  improvement  there- 
of, net  known  or  used  by  others  in  this  country; 
and  not  patented  or  described  in  any  printed 

Eublication  in  this  or  any  foreign  country  before 
is  invention  or  discovery  thereof,  and  not  in 
public  use  or  on  sale  for  more  than  two  years 
prior  to  his  application,  unless  the  same  is  proved 
to  have  been  abandoned,  may,  upon  payment  of 
the  fees  required  by  law,  ana  other  due  proceed- 
ings bad,  obtain  a  patent  therefor." 

Neither  the  bill  of  complaint  nor  the  evidence 
shows  the  date  of  Worley 'e  application  for  his 
patent,  nor  of  the  assignment  of  an  undivided 
half  of  his-  invention  to  McCabe.  The  patent 
itself  bears  date  August  22, 1876,  and  this  must, 
consequently,  be  taken  as  the  date  of  the  appli- 
cation and  of  the  assignment.  The  question  is, 
therefore,  whether  the  improvement  patented 
to  Worley  was  in  public  use  for  more  than  two 
years  prior  to  that  date;  that  is  to  say,  whether 
a  public  use  prior  to  August  22, 1874,  is  proven. 

We  think  that  the  testimony  of  the  appellants 
themselves  shows  that  this  question  must  be  an- 
swered in  the  affirmative. 

From  their  depositions  the  following  state  of 
facts  appears: 

McCabe  was  the  proprietor  of  a  tobacco  man- 
ufactory in  the  City  of  St.  Louis,  and  Worley 
was  in  his  employment  as  a  workman  in  the  fac- 
tory. In  the  summer  of  1860,  McCabe  moved 
his  factory  from  Second  Street  to  Cass  Avenue, 
and  lost  about  two  months  of  good  working 
weather  in  so  doing.  The  work  of  the  factory 
was,  consequently,  carried  on  pretty  late  in  the 
fall,  and  McCabe  told  Worley  that  they  should 
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have  to  go  to  work  early  in  the  spring.  It  was 
to  prevent  the  sweating  of  tobacco  which  was  [343] 
manufactured  in  the  spring  of  the  year  that  Wor- 
ley, in  the  fall  of  1869,  conceived  the  process  for 
which  he  afterwards  obtained  his  patent  It 
was  at  the  suggestion  of  McCabe  that  he  turned 
his  attention  to  the  subject,  and  the  process  was 
contrived  for  McCabe's  benefit.  It  is  not  pre- 
tended that  Worley  and  McCabe  were  joint  in- 
ventors. The  invention  was  made  by  Worley 
alone.  He  at  once  began  using  his  invention  in 
McCabe's  factory.    lie  testifies  that  it  was  com- 

elete,  and  he  became  satisfied  with  its  results, 
1 1871.  It  is  true  that  after  that  date  he  made 
experiments  to  decide  upon  the  best  mode  of 
constructing  his  finishers  so  as  to  secure  the  req- 
uisite strength,  but  the  finisher  constituted  no 
part  of  his  patented  invention.  In  1871  his  in- 
vention was  complete,  and  in  his  opinion  suc- 
cessful, and  was  adhered  to  from  that  date,  with- 
out change. 

The  process  was  used  in  the  factory  of  McCabe 
under  the  direction  of  Worley  until  the  applica- 
tion was  filed  forthc  patent  in  1876,  and  accord- 
ing to  the  testimony  of  McCabe,  Worley  contin- 
ued the  process  for  McCabe's  benefit,  who  paid 
him  a  salary  larger  than  was  usual  for  his  knowl- 
edge as  a  tobacco  manufacturer.  During  all  the 
time  from  1870  to  1876  thousands  of  pounds  of 
tobacco  finished  by  means  of  this  process  in  the 
factory  of  McCabe  were  sold  in  the  market 
every  year.  No  injunction  of  secrecy  was  laid 
on  McCabe  by  Worley,  no  one  was  excluded 
from  the  factory  where  his  process  was  carried 
on  and,  at  least,  one  manufacturer  learned  the 
process  from  observing  it  in  McCabe's  factory, 
and  adopted  it  and  used  it  in  his  own.  Worley, 
it  is  true,  testifies  that  he  told  several  of  the 
hands  employed  in  the  factory  not  to  say  any- 
thing about  what  they  were  doing,  and  McCabe 
says  that  before  the  patent  was  obtained  there 
was  "an  outside  understanding"  that  they  were 
"to  keep  it  away  from  the  public  eye  as  much 
as  possible."  The  testimony  of  the  appellants 
on  this  point  is  most  vague  and  unsatisfactory, 
and  it  is  evident  that  no  means  were  taken  by 
them  to  keep  the  process  invented  by  Worley  a 
secret,  and  it  was  not  kept  a  secret.  Worley, 
according  to  his  own  testimony,  communicated 
his  process  not  only  to  McCabe  but  to  others, 
and  used  it  openly  in  McCabe's  factory,  for  a 
period  of  six  years  before  applying  for  his  pa- 
tent. 

It  has  been  repeatedly  held  by  this  court,  that 
a  single  instance  of  public  use  of  his  invention 
by  a  patentee,  for  more  than  two  years  before  1 344] 
the  date  of  his  application  for  his  patent,  will  be 
fatal  to  the  validity  of  the  patent  when  issued. 
McClurg  v.  Kingstand,  1  How.,  202:  Contoti- 
tlatetl  Fruit  Jar  Co.  v.  Wright,  94  U.  92 
[XXIV.  ,681 ;  and  Egbert  v.  Lippman  [ante,  755] ; 
decided  at  the  present  Term. 

We  think  the  testimony  of  the  appellants  them- 
selves, shows  such  a  public  use  of  the  process 
covered  by  Worley's  patent,  as  to  render  it  in- 
valid. This  evidence  brings  the  case  clearly 
within  the  terms  of  the  decision  of  McClurg  v. 
Kingdand,  ubi  supra,  where  it  was  declared 
that  if  a  person  employed  in  the  manufactory 
of  another,  while  receiving  wages,  makes  ex- 
periments at  the  expense  and  in  the  manufac- 
tory of  the  employer  has  his  wages  increased  in 
consequence  of  the  useful  result  of  the  expert- 
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ments,  makes  the  article  invented,  and  permits 
his  employer  to  use  it,  no  compensation  for  its 
use  being  paid  or  demanded,  and  then  obtains 
a  patent  for  it,  the  patent  is  invalid  and  void. 

Suppose  Worley  had  not  assigned  an  interest 
in  his  invention  to  McCabe  and,  after  obtaining 
his  patent,  had  brought  suit  against  the  latter 
for  infringement;  it  is  perfectly  clear  that 
McCabe  could  have  defended  the  suit  success- 
fully on  the  grouna  of  his  own  public  use  of  the 
invention  for  two  years  before  the  date  of  the 
patent.  If  such  defense  could  be  made  by 
McCabe,  it  could  be  made  by  any  one  else,  for 
the  facts  relied  on  would  render  the  patent  void. 

The  fact  that  McCabe,  just  before  the  patent 
was  applied  for,  became  the  assignee  of  an  in- 
terest in  it,  does  not  make  this  defense  any  the 
less  effectual;  for  the  assignee  of  a  patent-right 
takes  it  subject  to  the  legal  consequences  of  the 
previous  acts  of  the  patentee.  Me  CI urg  v.  Kings- 
land,  ubi  supra. 

The  inventor  cannot  relieve  himself  of  the 
consequences  of  the  prior  public  use  of  his  pa- 
tented invention,  by  assigning  an  interest  in  his 
invention  or  patent  to  the  person  by  whom  the 
invention  was  thus  used. 

We  think  the  evidence  of  the  appellants  them- 
selves establishes  clearly  the  defense  under  con- 
sideration. The  decree  of  the  Circuit  Court  mutt, 
therefore,  be  affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court  U.  8. 

Otod-108  U.  8.,  408. 


1 407 1     SAMUEL  T.  HYDE  kt  au,  Ptf>.  in  Err. , 

v. 

JOHN  RUBLE  bt  al. 

(See  S.  C,  li  Otto,  407-410.) 

Removal  of  cause — citizenship  of  parties— turn 
causes  united — repeal  of  Act. 

L  A  case  Is  not  removable,  under  the  1st  clause  of 
the  2d  section  of  the  Act  of  1875,  where  all  the  par- 
ties on  one  side  of  the  controversy  are  not  citizens 
of  different  States  from  those  on  the  other. 

2.  To  entitle  a  party  to  a  removal  under  the  2d 
clause  of  the  same  section,  there  must  exist  in  the 
suit  a  separate  and  distinct  cause  of  action  in  re- 
spect to  which  all  the  necessary  parties  on  one  side 
are  citizens  of  different  States  from  those  on  tho 
other. 

3.  When  two  causes  of  action  are  found  united  in 
one  suit,  there  can  be  a  removal  of  the  whole  suit 
on  the  petition  of  one  or  more  of  the  plaintiffs  or 
defendants  interested  in  the  controversy,  which, 
if  it  had  been  sued  on  alone,  would  bo  removable. 

4.  The  3d  cluuse  of  section  639,  of  the  Kevlsed  Stat- 
utes, was  repealed  by  the  Act  of  1875. 

[No.  1010.] 

Submitted  Dir.  1,  1S81.    Decided  Jan.  16, 1882. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
tStutes  for  the  District  of  Minnesota. 
The  case  is  stated  by  the  court. 
Mr.  Angus  Cameron,  for  plaintiffs  in 
error. 

Mr.  Gordon  E.  Cole,  for  defendants  in 
error. 


Not*. — Removal  of  causes  under  Act  of  1875 ;  citi- 
zenship. See, not*  to  Removal  Cases.100  u.  S.,  XXV., 
503. 

Sec  14  Otto. 


Mr.  Chief  Justice  Wsvite  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  begun  by  Ruble  and  Green, 
on  the  6th  of  March,  1880,  in  a  State  Court  of 
Minnesota  against  all  the  plaintiffs  in  error, who 
were  the  defendants  below,  upon  an  alleged  con- 
tract of  bailment  made  by  all  the  defendants  as 
partners.  The  amount  involved  was  a  little 
more  than  $500.  The  plaintiffs  were  both  citi- 
zens of  Minnesota.  One  of  the  defendants. 
Rowell,  was  a  citizen  of  Minnesota,  but  the 
others  were  citizens  of  Wisconsin  and  Iowa.  The 
business  of  the  alleged  partnership  wus  carried 
on  in  Minnesota.  Rowell  filed  a  sepnrate  an- 
swer to  the  complaint,  in  which  he  denied  the 
existence  of  any  partnership  between  hiniselt 
and  the  other  defendants,  and  set  up  a  full  per- 
formance of  the  contract  on  his  part.  The  other 
defendants  joined  in  a  separate  answer  for  them  -  [  4 0 8 1 
selves,  in  which  they  denied  any  partnership 
with  Rowell  and  any  contract  between  them- 
selves and  the  plaintiffs.  They  also  denied  gen- 
erally all  the  allegations  of  the  complaint. 

On  the  12th  of  April,  1880,  afler  these  an 
swers  were  in,  all  the  defendants,  including 
Rowell,  filed  in  the  state  court  a  petition  for 
the  removal  of  the  suit  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Minnesota, 
on  the  ground  of  the  citizenship  of  the  parties. 
At  the  next  Term  of  the  circuit  court  the  cause 
was  remanded  to  the  state  court.  This  order  wa< 
entered  in  the  circuit  court  on  the  81st  of  July, 
1880,  and  a  copy  thereof  filed  in  the  state  court 
on  the  11th  of  August.  On  the  12th  of  Janu- 
ary, 1881,  at  a  Term  of  the  state  court  which 
began  on  the  10th  of  that  month,  another  peti- 
tion was  filed,  by  all  the  defendants  who  were 
not  citizens  of  Minnesota,  for  a  removal  of  the 
suit,  as  to  themselves,  on  the  ground  that  there 
could  be  a  final  determination  of  the  contro- 
versy, so  far  as  it  concerned  them,  without  the 
presence  of  Rowell  as  a  party.  It  is  not  con- 
tended that  this  petition  was  filed  in  time  to 
effect  a  removal  under  the  second  clause  of  the 
2d  section  of  the  Act  of  March  3,  1875,  Sup. 
Rev.  St.,  174,  ch.  187,  but  the  state  court,  under 
the  second  clause  of  section  689  of  the  Revised 
Statutes,  ordered  a  removal,  so  far  as  concerned 
the  petitioning  defendants,  leaving  the  suit  to 
proceed  in  that  court  as  to  Rowell.  When  the 
case  was  docketed  in  the  circuit  court  under  this 
second  removal  it  was  again  remanded.  To 
reverse  these  several  orders  of  the  circuit  court 
this  writ  of  error  has  been  brought. 

This  action  is  clearly  oue  sounding  in  con 
tract  and  not  in  tort.  According  to  the  allega- 
tions of  the  complaint,  the  plaintiffs  stored  their 
wheat  with  the  defendants  at  an  agreed  rate 
for  storage,  the  defendants  undertaking  to  buy 
the  wheat  and  pay  for  it  at  the  market  price, 
whenever  the  plaintiffs  wanted  to  sell.  Tin- 
action  is  brought  to  recover  what  is  alleged  to 
be  due  on  the  price  according  to  the  terms  of 
this  contract.  All  the  allegations  of  wrongful 
conversion  are  immaterial,  and  in  no  way 
change  the  character  of  the  suit. 

The  suit,  then,  as  it  stands  on  the  complaint, 
is  in  respect  to  a  controversy  between  the  par- 
ties as  to  the  liability  of  the  defendants  on  a 
single  contract.  One  ground  of  defense  is.  that  |409] 
there  was  no  partnership  between  the  defend- 
ants, and  that  Rowell  alone  was  bound  by  the 
contract  that  was  made  ;  and  another,  that  the 
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contract,  by  whomsoever  made,  had  been  fully 
performed.  Clearly,  then,  under  our  rulings  in 
the  Removal  Cote*,  100  U.  8.,  457  [XXV.,  598], 
and  Blake  v.  Me  Kim  {ante,  568],  the  case  was 
not  removable  under  the  first  clause  of  the  2d 
section  of  the  Act  of  1875,  because  all  the  par- 
ties on  one  side  of  the  controversy  were  not  citi- 
zens of  different  States  from  those  on  the  other. 

Neither  do  we  think  it  was  removable  under 
the  second  clause  of  the  same  section,  on  the 
ground  that  there  was  in  the  suit  a  separate 
controversy  wholly  between  citizens  of  differ- 
ent States.  To  entitle  a  party  to  a  removal  under 
this  clause,  there  must  exist  in  the  suit  a  sepa- 
rate and  distinct  cause  of  action  in  respect  to' 
which  all  the  necessary  parties  on  one  side  are 
citizens  of  different  States  from  those  on  the 
other.  Thus,  in  Birney  v.  Latliam  [ante,  514], 
two  separate  and  distinct  controversies  were  di- 
rectly involved;  one  as  to  the  lands  held  by  the 
Winona  &  St.  Peter  Land  Company,  in  respect 
to  which  the  land  company  was  the  only  neces- 
sary partv  on  one  side  and  the  plaintiff  on  the 
other;  and  the  second  as  to  the  moneys  collected 
from  the  sales  of  lands  before  the  land  company 
was  formed,  and  as  to  which  only  the  natural 
persons  named  as  defendants  were  the  necessary 
parties  on  one  side  and  the  plaintiffs  on  the 
other.  One  was  a  controversy  about  the  land 
and  the  other  about  the  money.  Separate  suits, 
each  distinct  in  itself,  might  have  been  properly 
brought  on  these  two  separate  causes  of  action 
and  complete  relief  afforded  in  each  suit  as  to 
the  particular  controversy  involved.  In  that 
about  the  land,  the  land  company  would  have 
been  the  only  necessary  defendant;  and  in  that 
about  the  money,  the  natural  persons  need  on- 
ly have  been  brought  in.  In  that  about  the 
land,  there  could  not  have  been  a  removal,  be- 
cause the  parties  on  both  sides  would  have  been 
citizens  of  the  same  State;  while  in  that  about 
the  money  there  could  have  been,  as  the  plaint- 
iffs would  all  be  citizens  of  one  State,  while 
the  defendants  would  all  be  citizens  of  another. 
When  two  such  causes  of  action  arc  found  united 
in  one  suit,  we  held  in  the  case  last  cited,  there 
could  be  a  removal  of  the  whole  suit  on  the  pe- 
tition of  one  or  more  of  the  plaintiffs  or  defend- 
ants interested  in  the  controversy,  which,  if  it 
had  been  sued  on  alone,  would  be  removable. 
But  that,  we  think,  does  not  meet  the  require- 
ments of  this  case.  This  suit  presents  but  a 
single  cause  of  action,  that  is  to  say,  a  single 
controversy.  The  issues  made  by  the  pleadings 
do  not  create  separate  controversies,  but  only 
show  the  questions  which  are  in  dispute  between 
the  parties  as  to  their  one  controversy. 

The  suit  is,  therefore,  governed  by  the  prin- 
ciples applied  in  the  Removal  Cases  and  Blake 
v.  McKim,  rather  than  those  in  Barney  v.  La- 
Viam,  and  was  properly  remanded. 

The  second  clause  of  section  689  of  the  Re- 
vised Statutes  was,  as  we  think,  repealed  by  the 
Act  of  1875,  and  as  the  second  petition  for  re- 
moval was  not  filed  in  time  under  the  Act  of 
1875.  it  was  of  no  avail.  The*  whole  case  de- 
pend! or  »he  first  petition. 

The  orae-i  a  remand  is  affirmed. 
True  copy.  Tost : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited-105  D.  8.,  678 :  106  U.  S.,  194, 198 ;  108  U.  8.,  Hot*.- Competency  of  witnesses  in  U.  S.  Courts  in 
132  jllO  U.  S.t  80 ;  112  TJ.  8.,  193;  3  McCrary,  593 ;  18  civil  cases ;  how  far  governed  by  state  lawtt.  See,  note 
N.  W.  Rep.,  644 ;  20  N.  W.  Rep.,  785.  |  to  Vance  v.  Campbell,  66  D.  8.,  XVII.,  168. 
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P.  W.  H.  CUMMINGS,  Admr.  of  the  Succes-  [419] 
sion  of  J.  M.  Gilmer,  Robert  L.  Gilmer 
and  M.  Baer,  Plffs.  in  Err., 

9. 

H.  H.  JONES  et  al. 

(Bee  a  C.,  14  Otto,  419.) 

Limitation  of  writ*  of  error. 

The  limitation  of  two  yean,  prescribed  by  section 
1006  of  the  Revised  Statutes,  for  bringing  writs  of 
error  to  the  Circuit  and  District  Court*,,  applies  to 
writs  of  errors  to  8tate  Courts. 

[No.  988.1 

Submitted  Dee.  19,  1881.  Decided  Jan.  16, 188t. 

IN  ERROR  to  the  Supreme  Court  of  the  Statu 
of  Louisiana. 
On  motion  to  dismiss. 
The  case  is  sufficiently  stated  by  the  court. 
Messrs.  Durant  A  Charles  W.  Hornor, 
for  defendants  in  error,  for  motion. 
Mr.  Samuel  F.  P/iillips,  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opin 
ion  of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Louisiana,  brought  more  than  two  but  less 
than  five  years  after  the  judgment  to  be  re- 
viewed was  rendered,  and  one  of  the  questions 
raised  on  this  motion  is,  whether  the  limitation 
of  two  years  prescribed  by  section  1008  of  the 
Revised  Statutes,  for  bringing  writs  of  error  to 
the  Circuit  and  District  Courts,  applies  to  writs 
of  error  to  State  Courts.  We  have  no  hesita- 
tion in  saying  it  does.  Section  1008  provides 
that  "  Writs  of  error  from  the  Supreme  Court 
to  a  State  Court,  in  cases  authorized  by  law, 
shall  be  issued  in  the  same  manner,  and  under 
the  same  regulations,  and  shall  have  the  same 
effect,  as  if  the  judgment  or  decree  complained 
of  had  been  rendered  or  passed  in  a  court  of 
the  United  States."  This  is  almost  the  exact 
language  of  a  similar  provision  in  the  25th  sec- 
tion of  the  Judiciary  Act  of  1789,  and  we  are 
not  aware  it  was  ever  supposed  that  writs  is- 
sued to  the  State  Court  under  that  section 
were  not  subject  to  the  limitation  prescribed  for 
writs  to  the  Circuit  Courts  by  the  22d  section. 
In  Brooks  v.  Norris,  11  How.,  204,  this  seems 
to  have  been  assumed,  and  a  writ  to  a  State 
Court  was  dismissed  "On  the  ground  that  it  is 
barred  by  the  limitation  cf  time  prescribed  by 
the  Act  of  Congress."  There  was  at  that  time 
no  other  limitation  than  the  one  contained  in 
the  22d  section. 

Tlic  motion  to  dismiss  is  granted,  for  (he  reason 
that  tiie  writ  was  not  brought  within  two  years 
after  Hie  judgment  complained  of  was  rendered. 
True  copy.  Teat: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
Cited-108TJ.8.,»8. 


ROBERT  L.  BRADLEY'S  Admr.,  Appt., 
«. 

UNITED  STATES. 

(Sec  8.  C,  14  Otto,  442, 443.) 

Witness,  admissibility  of. 

Sections  1079  and  1080,  of  the  Revised  Statutes  do 
not  prevent  the  United  States  from  using,  as  a  wit- 


1442] 


Digitized  by 


104  U.  S. 

Google 


1881. 


Wklls  t.  Nicklks. 


J443] 


nets  to  defeat  a  claim,  one  whose  Interest  to  advene 
to  the  claimant:  and  that,  too,  when  a  judgment  in 
favor  of  the  United  Staves  may  have  the  effect 
of  establishing  the  right  of  the  witness  to  the  same 

-claim. 

[No.  188.] 

Argued  Dec.  it,  1881.    Decided  Jan.  16, 188t. 

APPEAL  from  the  Court  of  Claims. 
The  only  point  discussed  by  this  court  is 
sufficiently  explained  in  the  opinion.    For  re- 
port of  the  case  in  the  court  below,  see  12  Court 
of  Claims,  578. 

Meter*.  Charles  E.  Hovey  and  Alexander 
Porter  Morse,  for  appellant. 

Mr.  Samuel  F.  Phillips,  Solicitor-Gen., 
for  appellee. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

Section  1079  of  the  Revised  Statutes  provides 
that  no  claimant  suing  the  United  States  in  the 
Court  of  Claims,nor  any  person  from  or  through 
whom  such  claimant  derives  his  alleged  title, 
claim  or  right,  nor  any  person  interested  in  any 
such  title,  claim  or  right,  shall  be  a  competent 
witness  in  supporting  the  same,  but  under  sec- 
tion 1080  the  United  States  may  make  a  claim- 
ant a  witness. 

We  agree  with  the  court  below  that  this  does 
not  prevent  the  United  States  from  using,  as  a 
witness  to  defeat  the  claim,  one  whose  interest 
is  adverse  to  the  claimant;  and  that,  too,  when 
a  judgment  in  favor  of  the  United  States  may 
have  the  effect  of  establishing  the  right  of  the 
witness  to  the  same  claim. 

The  objections  urged  against  the  competency 
of  the  witness  under  the  provisions  of  section 
858  of  the  Revised  Statutes  are  disposed  of  by 
Motional  Bnnk  v.  Potter  [ante,  111  J. 

The  judgment  it  affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


1 444]  DANIEL  H.  WELLS  et  al.,  Ptfft.  in  Err., 

v. 

JOHN  NICKLES. 
(Bee  S.  C,  U  Otto.  444-449.) 
Timber  agent* — telling  timber — eompromite. 

*1.  While  there  is  no  Act  of  Congress  expressly  au- 
thorizing the  appointment  of  timber  agents  by  the 
Commissioner  of  the  Land-Office,  or  by  the  regis- 
ters and  receivers  of  the  local  land-offices,  the  ap- 
propriation of  money  in  several  Acts  of  Congress  to 
pay  them,  is  a  recognition  of  the  validity  of  their 
appointment. 

2.  The  instructions  of  the  Commissioners  of  the 
Ceneral  Land -Office  delivered  occasionally  from 
1856  to  1877,  directing  them  to  seize  and  sell  timber 
cut  from  the  public  land,  also  authorized  them  to 
•compromise  with  the  trespassers  on  payment  of  a 
reasonable  comoensation  for  the  timber  cut  and 
taken  away. 

8.  A  compromme  so  made  by  which  a  trespasser 
agrees  to  pay  all  the  costs  and  expenses  of  a  seizure 
by  one  of  these  agents,  and  gives  bond  to  pay  the 
value  of  the  timber  when  ascertained  in  a  manner 
pointed  out  in  the  agreement,  and  does  pay  the  act- 
ual expenses,  is  a  valid  adjustment  of  the  matter, 
und  binds  the  United  States. 

4.  On  a  subsequent  seizure  of  the  same  property, 
by  government  officers,  in  disregard  of  this  settle- 
ment and  sale  of  it  to  another  person,  this  compro- 
mise is  evidence  of  the  title  of  the  party  who  took 

•Head  notes  by  Mr.  Justice  Moler. 
See  14  Otto.  U.  S..  Book  26. 


possession  under  it  and  had  held  it  ever  since.  In  an 
action  between  him  and  the  second  purchaser. 

[No.  99.] 

Submitted  Nov.  18, 1881.  Decided  Jan.  16, 1881. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
The  case  is  stated  by  the  court 
Meter*.  J.  G.  Sutherland  and  John  R. 
McBride,  for  plaintiffs  in  error. 

Messrs.  Shellabarger  A  Wilson,  for  de- 
fendant in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

Nickles  brought  his  action  of  replevin  in  the 
District  Court  of  the  Third  Judicial  District  to 
recover  possession  of  a  large  amount  of  sawed 
lumber,  laths  and  logs,  of  which  he  claimed  to 
be  the  owner.  The  defendants,  Wells  and 
others,  denied  this,  and  set  up  ownership  in 
themselves.  The  case  was  tried  by  a  jury,  to 
whom  the  court  gave  the  following  instruction 
at  the  request  of  plaintiff: 

"To  make  a  case  entitling  plaintiff  to  recover, 
it  is  only  necessary  for  the  plaintiff  to  show.by 
a  preponderance  of  testimony,  that  the  logs  in 
question,  and  the  logs  from  which  the  lumber 
in  question  was  made,  were  cut  on  government 
lands,  seized  by  the  timber  Qgents  and  sold  to 
the  plaintiff,  and  that  the  defendants  detained 
the  logs  and  timber  from  the  plaintiff." 

As  there  was  no  doubt  but  that  all  the  logs 
hod  been  cut  from  government  lands,  and  that 
plaintiff  bought  it  of  a  timber  agent,  the  jury 
found  a  verdict  for  plaintiff,  and  judgment  was 
rendered  accordingly.  This  was  affirmed  in  the 
Supreme  Court  of  the  Territory,  where  the 
soundness  of  this  instruction  was  the  main  ques- 
tion to  be  decided,  as  it  is  here. 

One  of  the  defenses  set  up  by  Wells  and  his 
co-defendants,  was  that  this  same  lumber  had 
been  seized  and  taken  out  of  his  possession  by 
timber  agents,  under  order  of  Oliver  A.  Patton  1 445 1 
and  V.  M.  C.  Silva,  Register  and  Receiver  of 
the  Lond-Offlce,  within  whose  territory  the  tim- 
ber was  cut. 

That  Wells  brought  a  suit  against  them  for 
that  seizure,  in  the  progress  of  which  a  compro- 
mise was  effected.  This  compromise  was  re- 
duced to  writing  and  signed  by  the  attorneys  of 
the  parties,  and  according  to  its  terms  the  lum- 
ber was  delivered  to  Wells. 

It  is  as  follows : 

"  In  the  District  Court  for  the  Third  Judicial 
District  of  the  Territory  of  Utah. 

Daniel  H.  Wells 

v. 

Oliver  A.  Patton, V.  M.  C.  Silva,  J.  J.  Hef- 
ferman  and  William  McKay,  Timber 
Agents  of  the  United  States  for  the  Territory 
of  Utah. 

It  is  hereby  stipulated  by  said  parties  as  fol- 
lows: in  consideration  of  the  bond  to  be  exe- 
cuted by  said  plaintiff  as  below  stated  and  his 
stipulation  herein,  said  defendants  hereby  re- 
lease the  property  from  seizure  mentioned  in  the 
complaint  filed  in  this  action,  and  will  discon- 
tinue the  publication  of  the  notice  of  sale  there- 
of, and  will  not  hereafter  meddle  with  said 
property  or  interfere  with  plaintiffs  use  thereof 
for  his  own  benefit;  said  plaintiff,  in  considera- 
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tion  of  the  above,  hereby  agrees  that  he  will  not 
discontinue  this  suit  without  the  defendants' 
consent,  but  will  prosecute  the  same  with  dili- 
gence to  final  judgment, and  will  now  give  bond, 
with  sufficient  furety,  to  pay  such  sum  as  he 
shall  be  adjudged  to  pay  by  final  judgment  on 
the  merits  of  this  action.  The  plaintiff  also 
agrees  to  advance  the  money  to  pay  the  costs  of 
the  seizure  mentioned  in  the  complaint,  and  all 
the  costs  connected  therewith,  including  adver- 
tising, and  if  the  plaintiff  shall  not  be  found  li- 
able to  pay  such  costs  and  charges,  so  paid  by 
such  advance,  the  money  so  paid  shall  be  de- 
ducted from  the  amount  otherwise  awarded,  if 
anything,  against  him  by  such  final  judgment. 
Sutherland  &  Bates, 
Marshall  &  Rotle  &  Hemingray. 
14467  AUytttor  DtfW. 

Rec'd  of  Daniel  H.  Wells  three  hundred  and 
twelve  dollars  for  the  expenses  of  seizure  men- 
tioned in  the  last  paragraph  of  the  foregoing 
stipulation. 

Salt  Lake  City,  July  10,  1875. 

Marshall  &  Rotle  &  Hemingray, 
AWy$  for  Defta." 

The  Oliver  A.  Patton  here  sued,  and  who 
made  this  agreement  in  that  suit,  is  the  same 
man  who,  as  register  of  the  land-office,  directed 
the  subsequent  seizure  of  the  property,  and  who 
sold  it  himself  to  Nicklea.  It  is  under  that  sale 
alone  that  Nickles  asserts  a  title  to  the  property. 

It  appears  that,  in  addition  to  paying  the  ex- 
penses of  the  seizure  and  costs  of  that  suit, 
Wells  gave  the  bond  required  by  the  stipula- 
tion.- 

After  this  the  defendants  in  that  action  de- 
murred to  Wells'  complaint,  and  their  demur- 
rer was  sustained  and  the  suit  was  dismissed. 
It  does  not  appear  that  any  attempt  was  made 
in  that  action  to  assess  the  damages  of  the  de- 
fendants or  the  value  of  the  timber  delivered 
by  them  to  Wells,  nor  that  any  suit  was  brought 
on  Wells'  bond,  or  that  it  was  delivered  up  to 
him  or  canceled. 

It  would  seem  to  be  undeniable  that  if  all  the 
rights  contested  in  these  two  suits  about  the 
same  property  were  mosc  oi  private  persons, 
the  transaction  above  detailed  would  be  a  bar 
to  the  present  suit.  Apparently  conceding  this 
to  be  so,  as  far  as  we  can  gather  from  the  opin- 
ion of  the  Supreme  Court  of  the  Territory,  that 
court  and  the  district  court  denied  the  sufficiency 
of  these  facts  as  a  bar,  on  the  ground  that  the 
property  was  the  property  of  the  United  States, 
and  the  parties  to  the  former  suit  had  no  author- 
ity to  make  the  compromise  which  is  relied  on. 

That  the  lumber  was  the  property  of  the 
United  States  when  first  seized  by  the  timber 
agents,  is  not  denied;  and  it  was,  therefore,  held 
by  them  as  agents  of  the  government  at  the 
time  Wells'  suit  was  commenced.  That  suit  was 
not  an  action  of  replevin,  but  its  object  was  to 
obtain  an  injunction  to  prevent  the  officers  from 
selling  the  property,  and  for  a  determination  of 
his  right  to  it.  It  was  an  eminently  proper  suit 
to  be  brought,  if,  as  he  maintained,  those  offi- 
cers were  seizing  and  attempting  to  sell  and  de- 
liver as  property  of  the  United  States  that 
which  was  lawfully  his.  We  know  of  no  prin- 
ciple of  law  which  would  forbid  him  in  a  prop- 
er suit  to  bring  the  men  thus  seizing  his  prop- 
erty before  a  legal  tribunal.  When  there,  their 
authority  to  act  for  the  government,  and  the 
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auestion  of  the  ownership  of  the  property  which 
ley  asserted  a  right  to  seize,  were  questions 
eminently  proper  to  be  decided  by  a  court,  es- 
pecially a  court  of  the  United  States.  If  it  were  [  447 1 
otherwise,  all  the  property  held  by  the  citizens 
of  this  vast  country  is  held  at  the  pleasure  of 
anyone  bold  enough  to  assert  that  it  is  govern- 
ment property  and  that  he  is  a  government 
agent. 

The  effort  we  have  made  to  ascertain  and  fix 
the  authority  of  these  timber  agents  by  any  pos- 
itive provision  of  law  has  been  unsuccessful. 

The  Department  of  the  Interior,  under  the 
idea  of  protecting  the  lands  of  the  government 
from  depredations  on  its  timber,  has  gradually 
come  to  assert  the  right  to  seize  what  is  cut  and 
taken  away  from  the  public  lands  wherever  it 
can  be  traced.  In  aid  of  this  the  registers  and 
receivers  of  the  land-offices  have  been,  by  in- 
structions from  the  Secretary  of  the  Interior, 
constituted  agents  of  the  United  States  for  these 
purposes,  with  power  to  appoint  special  agents 
under  themselves.  If  any  authority  from  Con- 
gress to  do  this  was  necessary,  it  may  be  fairly 
inferred  from  appropriations  made  to  pay  for 
the  services  of  these  special  timber  agents. 

But  neither  in  these  Acts  of  Congress,  nor  in 
the  instructions  from  the  department,  are  the 
powers  of  these  special  agents  well  defined. 
Fortunately,  that  point  is  not  material  to  the 
decision  of  the  question  before  us,  for  the  sale 
under  which  plaintiff  below  succeeded  in  ob- 
taining his  verdict,  was  made  by  the  same  reg- 
ister of  tlie  land-office  with  whom  Wells  made 
the  compromise  whose  validity  is  disputed.  The 
action  of  the  other  agents  may,  therefore,  be 
disregarded  in  the  consideration  of  these  ques- 
tions. It  would  seem,  in  the  absence  of  any  ex- 
press limitation  of  his  authority,  that  the  gen- 
eral power  to  deal  with  lumber  or  timber  of  this 
character  by  suit  at  law,  or  by  such  seizure  as 
would  subject  him  to  an  action,  must  also  au- 
thorize the  agent  to  do  whatever  could  be  prop- 
erly done  in  the  conduct  of  such  a  suit. 

But  these  officers  were  not  left  without  in- 
struction and  authority  on  this  point.  In  a  let- 
ter from  the  Commissioner  of  the  Land  Office, 
dated  November  4,  1870,  to  the  register  and  re- 
ceiver of  public  lands  at  Salt  Lake  City,  an  of- 
fice held  by  Mr.  Patton,  the  following  language 
is  used:  "You  will  discharge  with  energy  the 
duty  devolved  upon  you  by  the  inclosed  circu- 
lar, having  due  regard,  however,  to  the  right  of 
homestead  and  preemption  settlers,  and  to  the  [4451 
circumstances  of  the  community  requiring  a  1 
supply  of  timber,  for  mining,  manufacturing 
and  other  business  pursuits.  In  cases  where 
timber  may  be  cut  from  the  public  lands  and 
extenuating  circumstances  exist,  you  are  author- 
ized to  compromise  with  the  parties  commit- 
ting the  trespass,  on  their  paying  all  expenses 
incurred,  and  a  reasonable  8  turn  page  to  be  fixed 
by  you  according  to  the  condition  of  the  mar- 
kets, and  not  to  fall  below  the  minimum  rate 
of  $2.50  per  M.  feet.  When  objection  is  made 
to  the  rate  fixed  under  this  rule,  *be  matter  may 
be  submitted  to  the  Judges  of  the  Supreme 
Court  of  the  Territory,  in  which  case  you  will 
be  governed  by  their  decision  as  to  the  stump- 
age  to  be  exacted."  The  circular  so  inclosed 
was  a  general  one,  to  all  registers  and  receivers, 
of  December  24, 1865, by  Thomas  A.  Hendricks, 
Commissioner  of  the  Land-Office,  directing 
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them  to  be  vigilant  in  preventing  persons  cut- 
ting timber  on  public  lands,  and  to  seize  such 
timber  when  cut,  and  sell  it  to  the  highest  bid- 
der. These  instructions  are  repeated  without 
the  limitation  to  $2.50  per  thousand  feet,  in  or- 
ders from  the  commissioner  of  the  dates  of  July 
8,  1874,  September  8,  1874,  and  June  21, 1875, 
the  latter  of  which,  after  referring  to  the  circu- 
lar of  1856,  and  the  other  letters  just  men- 
tioned, adds:  "  When  circumstances  justify  so 
doing,  you  may  settle  with  the  parties  on  their 
paying  any  expenses  incurred,  and  a  reasonable 
stumpage  for  the  timber.  But  you  are  to  re- 
gard this  as  a  compromise  justified  by  existing 
circumstances,  ana  not  as  the  granting  of  per- 
mission to  cut  the  timber,  which  is  forbidden  by 
law." 

These  instructions  contain  ample  authority 
for  the  compromise  made  with  Wells.  It  was 
made  July  10,  1875,  and  the  latest  of  the  letters 
of  the  commissioner,  from  which  we  have  cited, 
is  dated  June  21, 1875. 

The  compromise  appears  to  have  been  framed 
in  conformity  with  the  language  of  the  letter  of 
November  4,  1870,  for  Wells  agreed  to  pay  and 
did  pay  the  expenses  of  seizure  and  costs  of  suit, 
and  nothing  remained  but  for  the  judge  who  de- 
cided the  demurrer  to  fix  the  amount  of  the 
stumpage  and  give  judgment  for  it  against 
Wells.  He  had  given  bond  to  pay  what  was  so 
ascertained.  The  case  was  settled  in  precise  ac- 
cordance with  the  instructions  of  the  commis- 
sioner, and  we  think  the  settlement  bound  the 
1 449 1  VIn*te"  States,  whose  agent  made  the  comprom- 

The  authority  to  make  this  settlement  is  quite 
as  clear  as  the  authority  of  the  same  officer  to 
sell  to  Nicklcs;  so  that  his  right  to  sue  depends 
upon  the  same  authority  on  which  Wells  had 
the  property  delivered  to  him;  on  payment  of 
all  costs  and  expenses  and  giving  a  bond,  with 
surety,  for  the  damages. 

The  instruction  of  the  district  court  held  this 
settlement  to  be  of  no  validity.  The  Supreme 
Court  held  the  same  view;  and  the  register  who 
made  the  sale  to  Nickles  evidently  disregarded 
his  own  compromise  and  sold  the  property  to 
Nickles  under  the  same  idea.  All  this,  we  think, 
was  erroneous. 

We  have  been  shown  a  letter  of  April  5, 1877, 
from  the  Secretary  of  the  Interior  to  the  Com- 
missioner of  the  Land-Office,  in  which  he  says 
"  No  agent  employed  by  you  will  be  permitted 
to  make  any  compromise  for  depredation  on 
the  public  lands.  But  whether  this  order  is 
limited  to  the  agents  specially  employed  to  look 
after  such  depreciations,  or  be  held  to  include 
the  registers  and  receivers  also,  is  immaterial  in 
the  present  case,  for  this  recall  of  the  power  to 
compromise  was  nearly  two  years  after  the  one 
under  consideration  was  made  and  a  consider- 
able sum  of  money  paid  under  it. 

All  the  letters  from  the  department  to  its  of- 
ficers above  referred  to,  except  the  one  last 
mentioned,  are  in  this  record  and  are  made  part 
of  the  case  on  which  the  Supreme  Court  of  the 
Territory  decided. 

We  are  of  opinion  that  the  instruction  to  the 
jury,  which  we  have  given  in  full,  and  the 
whole  theory  on  which  the  effect  of  the  stipu- 
lation of  compromise  was  decided,  is  erroneous, 
and  the  judgment  of  both  the  Supreme  and  Dit- 
triet  OourU  is  reverted,  with  direction*  to  set  atide 
See  14  Otto. 


the  verdict  and  grant  a  new  trial;  and  it  it  to 
ordered. 
True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


LORING  P.  HA  WES,  Appt., 

t>. 

CONTBA  COSTA  WATER  COMPANY, 
CITY  OP  OAKLAND  kt  al. 

(Bee  S.  C,  "Howes  v.  Oakland,"  14  Otto,  460-488.) 

Action  by  shareholder  against  corporation — col- 
lusive parties. 

•The  appellant,  a  shareholder  in  the  Contra 
Costa  Water  Works  Company,  brought  his  bill  in 
equity  against  that  Company  and  the  City  of  Oak- 
land. In  the  Circuit  Court  of  the  United  States  for 
California,  on  the  ground  that  he  was  a  citisen  of 
New  York  and  the  defendants  citizens  of  California, 
alleging  that  the  Waterworks  Corporation  was  fur- 
nishing the  City  of  Oakland  water  free  of  charge 
beyond  what  the  law  required  it  to  do,  and  that, 
though  be  bad  requested  them  to  desist,  the  direct- 
ors continued  to  do  this  to  the  great  injury  of  him- 
self and  other  shareholders  and  the  Company. 

The  court  examines  the  right  of  the  shareholder 
to  sustain  such  a  suit  in  the  fight  of  the  authorities 
English  and  American,  including  Dodge  v.  Woolsey, 
18  How.,  331  [XV.,  401],  and  holds  that  In  such  cases 
there  must  exist  as  the  foundation  of  the  suit : 

1.  Some  action  or  threatened  action  of  the  man- 
aging Board  of  Directors  or  Trustees  of  the  corpo- 
ration which  is  beyond  the  authority  conferred  by 
their  charter  or  other  source  of  organisation ;  or, 

2.  Suob  a  fraudulent  transaction,  completed  or 
threatened,  by  the  acting  managers  in  connection 
with  some  other  party  or  among  themselves  or  with 
tne  other  shareholders  as  will  result  in  serious  In- 
jury to  the  corporation  or  to  the  interests  of  the 
other  shareholders ;  or, 

3.  Where  the  Board  of  Directors  or  a  majority  of 
them  are  acting  for  their  o^n  interests  in  a  manner 
destructive  of  the  corporation  itself  or  of  the  rights 
of  the  other  shareholders ;  or, 

4.  Where  the  majority  of  shareholders  them- 
selves are  oppressively  and  illegally  pursuing  a 
course,  in  the  name  of  the  corporation,  which  is  in 
violation  of  the  rights  of  the  other  shareholders  and 
which  can  be  only  be  restrained  by  the  aid  of  a 
court  of  equity. 

6.  It  must  also  be  made  to  appear:  that  plaintiff 
has  made  an  earnest  effort  to  obtain  redress  at  the 
hands  of  the  directors  and  shareholders  of  the  cor- 
poration. 

6.  That  he  was  the  owner  of  the  stock  on  which  be 
claims  the  right  to  sue  at  the  time  of  the  transac- 
tions of  which  he  complains  or  that  It  has  since  de- 
volved on  him  by  operation  of  law. 

7.  That  the  suit  is  not  a  collusive  one  to  confer  on 
a  court  of  the  United  States  jurisdiction  in  a  case 
of  which  it  would  otherwise  have  no  cognisance. 

[No.  148.] 

Submitted  Dec.  It,  1881.  Decided  Jan.  16, 1882. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 
The  case  is  stated  by  the  court. 
Messrs.  Charles  N.  Fox  and  8.  M.  Wilton, 
for  appellant. 
Mr.  Henry  Vrooman,  for  appellees: 

1.  The  complainant  has  not  legal  capacity  to 
bring  this  suit. 

It  appears  by  the  bill  of  complaint  herein, 
that  if  any  cause  of  action  exists,  by  reason  of 
the  matters  therein  stated,  such  cause  of  action 
is  in  favor  of  the  defendant,  the  Contra  Costa 
Water  Company,  only. 

2.  A  stockholder  of  a  corporation  is  not  en- 
titled to  institute  and  maintain  a  suit  in  equity, 
ir.  his  own  name,  against  the  directors  of  a  cor- 

•Head  notes  by  Mr.  Justice  Mnjxa 
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po ration  and  the  corporation  itself  concerning 
the  management  of  the  affairs  of  the  corpora- 
tion, unless  the  directors  have  been  guilty  of 
fraud. 

Dodge  v.  Woolsey,  18  How.,  848-844  (59  U. 
8.,  XV.,  405,  406). 

8.  There  is  no  averment  in  the  bill  filed  here- 
in that  the  complainant  made  a  demand  before 
the  commencement  of  this  suit,  upon  the  direct- 
ors or  trustees  of  the  said  Water  Company,  that 
they  should  commence  this  or  any  suit,  or  for 
the  use  of  the  corporate  name;  or  that  the  direct- 
ors or  trustees  of  the  said  Company  refused  to 
institute  this  suit;  or  that  they  are  fraudulently, 
■collusively  or  unlawfully  allowing  the  said  City 
to  take  and  use  the  water  of  said  Water  Com- 
pany without  compensation. 

Wow  we  submit: 

(a)  That  the  demand  referred  to  in  the  bill, 
was  not  such  a  demand  as  is  required  by  the 
rule  laid  down  in  the  case  hereinbefore  cited; 
and, 

(b)  That  the  request  made  by  the  complain- 
ant to  the  Board  of  Directors,  "to  desist  from 
their  illegal  and  improper  practices  aforesaid," 
■was  not  sufficiently  definite  to  notify  them  as  to 
what  he  desired  to  have  done.  The  general 
rule  is,  that  the  management  of  the  corporate 
affairs  is  vested  in  its  Board  of  Directors,  act- 
ing under  the  corporate  name,  for  which  man- 
agement they  are  clothed  with  full  power.  If 
ignoring  the  function  of  the  Board  of  Directors, 
one  of  the  stockholders  may,  without  the  di- 
rectors' consentand  without  demand  upon  them, 
bring  a  suit  in  his  individual  discretion,  so  may 
another  stockholder  and  another;  this  would 
lead  to: 

1.  A  multiplicity  of  suits. 

2.  A  conflict  of  authority  in  managing  the 
corporate  business. 

8.  The  subrogation  of  the  authority  of  the 
directors,  who  represent  all  the  stockholders,  to 
the  mere  option  of  a  single  stockholder. 

Whereas,  the  very  idea  of  a  Board  of  Direct- 
ors for  a  corporation  is  to  prevent  all  these 
things. 

The  authorities  are  uniform  upon  this  point. 

Smith  v.  Surd,  12  Met.,  888;  Gardiner  v. 
Pollard,  10  Bosw.,  675;  Greaves  v.  Gouge,  16 
Abb.  Pr.  (N.  8.),  879;  Any  v.  Veazie,  24Me., 
9;  Memphis  v.  Dean,  8  Wall.,  78  (75  U.  8., 
XIX.,  828). 

As  to  the  isolated  or  exceptional  cases  in 
which  a  stockholder  may  maintain  the  suit: 

1.  Clearly,  if  a  stockholder  considers  himself 
injured  or  about  to  be  in jured.by  the  fraudulent 
management  of  the  directors,  and  if,  thereupon, 
he  make  application  to  the  directors  for  the  use 
of  the  corporate  name  whereunder  to  enforce 
his  rights,  and  they  refuse  him,  then  he  is  en- 
titled to  proceed  in  his  own  name.  But,  as  we 
have  before  stated,  no  such  demand  or  refusal 
is  averred  in  complainant's  bill,  and  therefore 
he  is  not  clothed  with  the  legal  capacity  of  one 
under  and  entitled  to  the  benefit  of  this  excep- 
tional case  of  a  stockholder. 

2.  It  may  be  said  that  where  the  directors  of 
the  corporation  are  themselves  the  parties  com- 
plained of,  there  is  no  need  of  making  a  demand 
upon  them  for  the  use  of  the  corporate  name. 
But  even  conceding  that  such  a  case  might  ex- 
ist, it  could  only  exist  in  one  of  two  cases,  to 

wit; 
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(a)  Where  the  directors  themselves  are 
charged  with  fraud  or  collusion. 

(ft)  Where  the  directors  are  charged  with 
acts  ultra  vires. 

Now  there  is  no  averment  in  complainant's 
bill  of  any  fraud  or  collusion,  nor  of  anything 
that  even  points  in  that  direction.  Nor  is  there 
any  averment  that  the  acts  of  the  Board  of  Di- 
rectors were  ultra  vires. 

In  the  case  of  Dodge  v.  Woolsey,  18  How., 
889  (59  U.  8.,  XV.,  408),  the  directors  were 
about  to  pay  a  tax,  which  complainant  there 
averred  was  unconstitutional,  both  under  the 
Constitution  of  the  State  of  Ohio,  and  under  the 
Constitution  of  the  United  States,  and,  there- 
fore, an  act  ultra  vires,  if  payment  was  made, 
and  in  this  case  the  Supreme  Court  of  the  United 
States  held  that  demand  and  refusal  were  nec- 
essary averments.  That  was  a  much  strong- 
er case  for  the  complainant  there  than  is  this 
case  for  the  present  complainant,  in  this,  that 
in  that  case  double  unconstitutionality  was 
averred  and,  therefore,  an  act  twofold  vltra 
vires;  whereas,  in  the  case  at  bar,  no  questions 
of  constitutionality,  even  under  either  State  or 
Federal  Constitution  is  raised;  and,  therefore, 
no  act  ultra  vires  is  pleaded  by  any  averment 
in  the  bill.  And  even  if  in  this  case  com- 
plainant desires  to  raise  the  question  of  ul- 
tra vires  against  the  Board  of  Directors,  he 
never  can  raise  it  except  by  pleading  it  So  the 
complainant  is  not  within  any  of  the  possible  ex- 
ceptional cases  wherein  he  could  claim  that  be  is 
excused  from  showing  the  demand  for  and  re- 
fusal of  the  corporate  name.  Therefore,  under 
both  the  general  rules  and  under  all  the  possible 
exceptional  cases,  this  complainant  is  fore- 
stalled from  prosecuting  this  suit  upon  the 
pleadings  as  they  now  stand. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  ia  an  appeal  from  the  Circuit  Court  for 
the  District  of  California  from  a  decree  in 
chancery  dismissing  the  appellant's  bill. 

The  plaintiff,  who  is  a  citizen  of  New  York, 
alleges  himself  to  be  a  stockholder  in  the  Contra 
Costa  Waterworks  Company,  a  California  cor- 

K ration,  and  he  files  his  bill  of  complaint  on 
half  of  himself  and  all  other  stockholders 
who  may  choose  to  come  in  and  contribute  to  the 
costs  and  expenses  of  the  action. 

The  defendants  are  the  City  of  Oakland,  the 
Contra  Costa  Water  Works  Company,  and  An- 
thony Chabot,  Henry  Pierce,  Andrew  J.  Pope, 
Charles  Holbrook  and  John  W.  Coleman,  trust- 
ees and  Directors  of  said  Company.  [451  ] 

The  foundation  of  the  complaint  is,  thst  the 
City  of  Oakland  claims  at  the  hands  of  the 
Waterworks  Company  water,  without  compen- 
sation, for  all  municipal  purposes  whatever,  in- 
cluding watering  the  streets,  public  squares  and 
parks,  flushing  sewers,  and  the  like,  whereas  it  is 
only  entitled  to  receive  water  free  of  charge  in 
cases  of  fire  or  other  great  necessity;  that  the 
Waterworks  Company  comply  with  this  de- 
mand, to  the  great  loss  and  injury  of  the  Com- 
pany and  to  the  diminution  of  the  dividends 
which  should  come  to  him  and  other  stockhold- 
ers, and  the  decreased  value  of  their  stock.  The 
allegation  of  his  attempt  to  get  the  directors  of 
the  Company  to  correct  this  evil  will  be  given 
in  the  language  of  the  bill. 

104  U.  8, 
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He  says  that '  *  On  the  10th  day  of  July,  1878, 
he  applied  to  the  President  ana  Board  of  Di- 
rectors or  Trustees  of  said  Water  Company  and 
requested  them  to  desist  from  their  illegal  and 
improper  practices  aforesaid,  and  to  limit  the 
supply  of  water  free  of  charge  to  said  City,  to 
cases  of  fire  or  other  great  necessity,  and  that 
said  Board  should  take  immediate  proceedings 
to  prevent  said  City  from  taking  water  from  the 
works  of  said  Company  for  any  other  purpose 
without  compensation  {but  said  Board  of  Direct- 
ors and  Trustees  have  wholly  declined  to  take 
any  proceedings  whatever  in  the  premises,  and 
threaten  to  go  on  and  furnish  water  to  the  ex- 
tent of  said  Company's  means  to  said  City  of 
Oakland  free  of  charge,  for  all  municipal  pur- 
poses, as  has  heretofore  been  done,  and  in  cases 
other  than  cases  of  fire  or  other  great  necessity, 
except  as  for  family  uses  hereinbefore  referred 
to;  and  your  orator  avers  that  by  reason  of  the 
premises  said  Water  Company  and  your  orator 
and  the  other  stockholders  thereof  have  suf- 
ered  and  will,  by  a  continuance  of  said  acts, 
hereafter  suffer  great  loss  and  damage." 

To  this  bill  the  Waterworks  Company  and 
the  directors  failed  to  make  answer,  and  the 
City  of  Oakland  filed  a  demurrer,  which  was 
sustained  by  the  court  and  the  bill  dismissed. 

Two  grounds  of  demurrer  were  set  out  and 
relied  on  in  the  court  below  and  are  urged  upon 
us  on  this  appeal.   They  are: 

1.  That  appellant  has'  shown  no  capacity  in 
himself  to  maintain  this  suit,  the  injury,  if  any 

(452]  exists,  beta"  to  the  interests  of  the  Corporation, 
and  the  rignt  to  sue  belonging  solely  to  that 
body. 

2.  That  the  City  of  Oakland  is  entitled  to  re- 
ceive, free  of  compensation,  all  the  water  which 
it  is  charged  to  be  so  using  in  this  bill , by  a  sound 
construction  of  the  law  under  which  the  Com- 
pany is  organized. 

The  first  of  these  causes  of  demurrer  presents 
a  matter  of  very  great  interest,  and  of  growing 
importance  in  the  courts  of  the  United  States. 

Since  the  decision  of  this  court  in  the  case  of 
Dodje  v.  Woolteu,  18  How.,  381  [59 TJ.  S.  XV., 
401],  the  principles  of  which  have  received  more 
than  once  the  approval  of  this  court,  the  fre- 
quency with  which  the  most  ordinary  and  usual 
chancery  remedies  are  sought  in  the  Federal 
Courts  by  a  single  stockholder  of  a  corporation 
who  possesses  the  requisite  citizenship,  in  cases 
where  the  corporations  whose  rights  are  to  be 
enforced  have  no  right  to  sue  in  those  courts, 
seems  to  justify  a  consideration  of  the  grounds 
on  which  that  case  was  decided,  and  of  the  just 
limitations  of  the  exercise  of  those  principles. 

This  practice  has grown  until  the  corporations 
created  by  the  laws  of  the  States  bring  a  large 
part  of  their  controversies  with  their  neighbors 
and  fellow  citizens  into  the  courts  of  the  United 
States  foi  adjudication,  instead  of  the  state 
courts,  which  are  their  natural,  their  lawful  and 
their  appropriate  forum.  It  is  not  difficult  to 
see  how  this  has  come  to  pass.  A  corporation 
having  such  a  controversy,  which  it  is  foreseen 
must  end  in  litigation,  and  preferring  for  any 
reason  whatever  that  this  litigation  shall  take 
place  in  a  Federal  Court,  in  which  it  can  neither 
sue  its  real  antagonist  nor  be  sued  by  it,  has  re- 
course to  a  holder  of  one  of  its  shares,  who  is  a 
citizen  of  another  8tate.  This  stockholder  is 
called  into  consultation,  and  is  told  that  his  cor- 
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poration  has  rights  which  the  directors  refuses  to 
enforce  or  to  protect.  He  instantly  demands  of 
them  to  do  their  duty  in  this  regard,  which,  of 
course,  they  fail  or  refuse  to  do,  and  thereupon 
he  discovers  that  he  has  two  causes  of  action 
entitling  him  to  equitable  relief  in  a  court  of 
chancery,  namely:  one  against  his  own  com- 
pany, of  which  he  is  a  corporator,  for  refusing-  [453] 
to  do  what  he  has  requested  them  to  do;  and 
the  other  against  the  party  which  contests  the 
matter  in  controversy  with  that  corporation. 
These  two  causes  of  action  he  combines  in  an 
equity  suit  in  the  Circuit  Court  of  the  United 
States,  because  he  is  a  citizen  of  a  different 
State,  though  the  real  parties  to  the  controversy 
could'  have  no  standing  in  that  court.  If  no 
non-resident  stockholder  exists,  a  transfer  of  a 
few  shares  is  made  to  some  citizen  of  another 
State,  who  then  brings  the  suit.  The  real  de- 
fendant in  this  action  may  be  quite  as  willing  to 
have  the  case  tried  in  the  Federal  Court  as  the 
corporation  and  its  stockholder.  If  so,  he  makes 
no  objection,  and  the  case  proceeds  to  a  hear- 
ing. Or  he  may  file  his  answer  denying  the 
special  grounds  set  up  in  the  bill  as  a  reason 
for  the  stockholder's  interference,  at  the  same 
time  that  he  answers  to  the  merits.  In  either 
event  the  whole  case  is  prepared  for  hearing 
on  the  merits,  the  right  of  the  stockholder  to  a 
standing  in  equity  receives  but  little  attention, 
and  the  overburdened  courts  of  the  United  States 
have  this  additional  important  litigation  im- 
posed upon  them  by  a  simulated  and  conven- 
tional arrangement,  unauthorized  by  the  facts 
of  the  case  or  by  the  sound  principles  of  equity 
jurisdiction. 

That  the  vast  and  increasing  proportion  of  the 
active  business  of  modern  life  which  is  done  by 
corporations  should  call  into  exercise  the  benefi- 
cent powers  and  flexible  methods  of  courts  of 
equity,  is  neither  to  be  wondered  at  nor  regret- 
ted, and  this  is  especially  true  of  controversies 
growing  out  of  the  relations  between  the  stock- 
holder and  the  corporation  of  which  he  is  a 
member.  The  exercise  of  this  power  in  pro- 
tecting the  stockholder  against  the  frauds  of  the 
governing  body  of  directors  or  trustees,  and  in 
preventing  their  exercise,  in  the  name  of  the  cor- 
poration, of  powers  which  are  outside  of  their 
charters  or  articles  of  association,  has  been  fre- 
quent, and  is  most  beneficial,  and  is  undisputed. 
These  are  real  contests,  however,  between  the 
stockholder  and  the  corporation  of  which  he  is 
a  member. 

The  case  before  us  goes  beyond  this. 

This  corporation,  like  others,  is  created  a  body 
politic  and  corporate  that  it  may  in  its  corporate 
name  transact  all  the  business  which  its  charter 
or  other  organic  Act  authorizes  it  to  do. 

Such  corporations  may  be  common  carriers,  1 454 
bankers,  insurers,  merchants ;  and  may  make 
contracts,  commit  torts  and  incur  liabilities;  and 
may  sue  or  be  sued  in  their  corporate  name  in 
regard  to  all  of  these  transactions.  The  parties 
who  deal  with  them  understand  this,  and  that 
they  are  dealing  with  a  body  which  has  these 
rights  and  is  subject  to  these  obligations,  and 
they  do  not  deal  with  or  count  upon  a  liability 
to  the  stockholder  whom  they  do  not  know  and 
with  whom  they  have  no  privity  of  contract  or 
other  relation. 

The  principle  involved  in  the  case  of  Dodge 
v.  Woottey  [tupra],  permits  the  stockholder  in 
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one  of  these  corporations  to  step  In  between  that 
corporation  and  the  party  with  whom  it  has 
been  dealing,  and  institute  and  control  a  suit  in 
which  the  rights  involved  are  the  rights  of  the 
corporation,  and  the  controversy  one  really  be- 
tween that  corporation,  entirely  capable  of  as- 
serting its  own  rights,  and  the  other  party,  who 
is  equally  so. 

This  is  a  very  different  affair  from  a  contro- 
versy between  the  shareholder  of  a  corporation 
and  that  corporation  itself,  or  its  managing  di- 
rectors or  trustees,  or  the  other  shareholders, 
who  may  be  violating  his  rights  or  destroying 
the  property  in  which  be  has  on  interest.  Into 
such  a  contest  the  outsider,  dealing  with  the  cor- 
poration through  its  managing  agents  in  a  matter 
within  their  authority,  cannot  be  dragged,  ex- 
cept where  it  is  necessary  to  prevent  an  absolute 
failure  of  justice  in  coses  which  have  been  rec- 
ognized as  exceptional  in  their  character  and 
calling  for  the  extraordinary  powers  of  a  court 
of  equity.  It  is,  therefore,  always  a  question 
of  equitable  jurisprudence,  and  as  such  has, 
within  the  last  forty  years,  received  the  repeat- 
ed consideration  of  the  highest  courts  of  En- 
gland and  of  this  country. 

The  earliest  English  case  in*  which  this  sub- 
ject received  any  very  careful  consideration  is 
that  of  Foss  v.  Harbottte,  before  Vice-Chancellor 
'  Wigram,  whose  very  full  and  able  opinion  is  re- 
ported in  2  Hare,  461.  The  case  was  decided 
in  1843  on  a  demurrer  to  the  bill,  which  was 
brought  by  Foss  and  Turton,  two  shareholders 
in  an  incorporation  called  the  Victoria  Park 
14551  ComPaQy >  on  behalf  of  themselves  and  all  other 
1  stockholders,  except  those  who  were  made  de- 
fendants, against  the  directors  and  one  share- 
holder not  a  director,  and  against  the  solicitor 
and  architect  of  the  company.  The  bill  charged 
the  defendants  with  concerting  and  effecting 
various  fraudulent  and  illegal  transactions, 
whereby  the  property  of  the  company  was  mis- 
applied, aliened  ana  wasted.  It  alleged  that 
there  had  ceased  to  be  a  sufficient  number  of 

aualified  directors  to  constitute  a  Board;  that 
le  company  had  no  clerk  or  office ;  and  it  prayed 
for  the  appointment  of  a  receiver  and  a  decree 
against  the  defendants  to  make  good  the  loss. 
After  showing  that  the  case  was  one  in  which 
the  right  of  action  was  in  the  company,  the  Vice- 
Chancellor  says:  "  In  law,  the  corporation  and 
the  aggregate  members  of  the  corporation  arc 
not  the  same  thing  for  purposes  like  this,  and 
the  only  question  can  be,  whether  the  facts  al- 
leged in  this  case  justify  a  departure  from  the 
rule  which  prima  facie  would  require  that  the 
corporation  should  sue  in  its  own  name  and  in 
its  corporate  character,  or  in  the  name  of  some 
one  whom  the  law  has  appointed  to  be  its  rep- 
resentative." Again,  after  pointingVmt  that  cases 
may  arise  where  the  claims  of  justice  would  be 
found  superior  to  the  technical  rules  respecting 
the  mode  in  which  corporations  are  required  to 
sue,  he  adds: 

"  But,  on  the  other  hand,  it  must  not  be  with- 
out reasons  of  a  very  urgent  character  that  the 
established  rules  of  law  and  practice  are  to  be 
departed  from,  rules  which,  though  in  a  sense 
technical,  are  founded  on  the  general  principles 
of  justice  and  convenience;  and  the  question  is, 
whether  a  case  is  stated  in  this  bill  entitling 
plaintiffs  to  sue  in  their  private  character. "  He 
then,  in  an  elaborate  argument,  holds  that  the 
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bill  is  fatally  defective  because  it  does  not  aver 
that  there  is  no  acting  or  de  facto  Board  of  Di- 
rectors who  might  have  ordered  the  bringing  of 
this  suit;  and,  secondly,  that  it  was  the  duty  of 
the  plaintiffs — the  two  shareholders  who  com- 
plain of  what  had  been  done — to  have  called  a 
meeting  of  the  shareholders  or  attended  at  some 
regular  annual  meeting  and  obtained  the  action 
of  a  majority  on  the  matters  in  issue.  The  ma- 
jority, ne  says,  may  have  been  content  with 
what  was  done  and  may  have  ratified  the  action 
of  the  Board,  in  which  c&se  the  whole  body 
would  have  been  bound  by  it. 

The  demurrer  was  sustained  and  the  bill  dis- 
missed. r-561 

In  the  subsequent  case  of  Motley  v.  Alston,  1  ' 
1  Phil.,  790,  decided  in  1847,. Lord  Chancellor 
Lyndhurst  says  that  "  The  observations  of  the 
Vice-Chancellor  in  Foss  v.  Jlarbottle  correctly 
represent  what  is  the  principle  and  practice  of  the 
court  in  reference  to  suits  of  this  description." 

These  cases  have  been  referred  to  again  and 
again  in  the  English  courts  as  leading  cases  on 
the  subject  to  which  they  relate,  and  always  with 
approval. 

In  the  case  of  Cray  v.  Lewie  [L.  R.,  8  Eq., 
5261,  decided  in  the  Chancery  Appeals,  in  1878, 
Sir  W.  M.  James,  L.  J.,  said:  "  I  am  of  opin- 
ion that  the  only  person,  if  you  may  call  it  a 
person,  having  a  right  to  complain  was  the  in- 
corporated society  called  Charles  Lafitte  dk  Co. 
In  its  corporate  character  it  was  liable  to  be  sued 
and  was  entitled  to  sue,  and  if  the  company  sued 
in  its  corporate  character,  the  defendant  might 
allege  a  release  or  a  compromise  by  the  com- 
pany in  its  corporate  character — a  defense  which 
would  not  be  open  in  a  suit  where  a  plaintiff  is 
suing  on  behalf  of  himself  and  other  sharehold- 
ers. I  think  it  is  of  the  utmost  importance  to 
maintain  the  rule  laid  down  in  Motley  v.  Al- 
ston, and  Foss  v.  Harbottte,  to  which,  as  I  un- 
derstand, the  only  exception  is  where  the  cor- 
porate body  has  got  into  the  hands  of  directors, 
and  of  the  majority,  which  directors  and  major- 
ity are  using  their  power  for  the  purpose  of  do- 
ing something  fraudulent  against  the  minority, 
who  arc  overpowered  by  them,  as  in  Atwool  v. 
MerryweaVier  [L.  R.,  5  Eq..  464,  note],  where 
Vice-Chancellor  Wood  sustained  a  bill  by  a 
shareholder  on  behalf  of  himself  and  others, 
and  there  it  was  after  an  attempt  had  been  made 
to  obtain  proper  authority  from  the  corporate 
body  itself  in  a  public  meeting  assembled." 
Law  Reports,  8Ch.  App.,  1085. 

But  perhaps  the  best  assertion  of  the  rule  and 
of  the  exceptions  to  it  are  found  in  the  opinion 
of  the  court  by  the  same  learned  Justice  in  the 
case  of  McDougaU  v.  Gardner,  in  1875,  L.  B,, 
1  Ch.  D.,  21.  "I  am  of  opinion",  he  says,  "that 
this  demurrer  ought  to  be  allowed.  I  think  it 
is  of  the  utmost  importance  in  all  these  contro- 
versies that  the  rule  which  is  well  known  in 
this  court  as  the  rule  in  Motley  v.  Altton,  and 
Lordv.  Copper  Min,  Co.  [2  Phil..  740],  and  Foss 
v.  Jlarbottle,  should  always  be  adhered  to;  that 
is  to  say,  that  nothing  connected  with  internal 
disputes  between  shareholders  is  to  be  made  [457] 
the  subject  of  a  bill  by  some  one  shareholder 
on  behalf  of  himself  and  others,  unless  there 
be  something  illegal,  oppressive  or  fraudulent; 
unless  there  is  something  ultra  vires  on  the  part 
of  the  company  qua  company,  or  on  the  part 
of  the  majority  of  the  comnany,  so  that  they 

104  v.  s. 

Google 


Digitized  by 


1881. 


Hawks  v.  Coxtba  Costa  Water  Co. 


400-463 


are  not  fit  persons  to  determine  it,  but  that 
every  litigation  must  be  in  the  name  of  the 
company  if  the  company  really  desire  it.  Be- 
cause there  may  be  a  great  many  wrongs  com- 
mitted in  a  company,  there  may  be  claims 
against  directors,  there  may  be  claims  against 
officers,  there  may  be  claims  against  debtors, 
there  may  be  a  variety  of  things  of  which  a 
company  may  well  be  entitled  to  complain  but 
which,  as  a  matter  of  good  sense,  they  do  not 
think  it  right  to  make  the  subject  of  litigation, 
and  it  is  the  company  as  a  company  which  has 
to  determine  whether  it  will  make  anything 
that  is  a  wrong  to  the  company  a  subject-mat- 
ter of  litigation  or  whether  it  will  take  steps  to 
prevent  the  wrong  from  being  done." 

The  cases  in  the  English  courts  are  numer- 
ous, but  the  foregoing  citations  give  the  spirit 
of  them  correctly. 

In  this  country  the  cases  outside  of  the  Fed- 
eral Courts  are  not  numerous,  and  while  they 
admit  the  right  of  a  stockholder  to  sue  in  cases 
where  the  corporation  is  the  proper  party  to 
bring  the  suit,  they  limit  this  right  to  cases 
where  the  directors  are  guilty  of  a  fraud,  or  a 
breach  of  trust,  or  are  proceeding  ultra  vires. 
See,  March  v.  R.  It.  Co.,  40  N.  H., 548;  Peabody 
v.  Mint,  6  Allen,  52;  Brewer  v.  Boston  Theater, 
104  Mass. ,  878,  where  the  general  doctrine  and 
its  limitations  are  very  well  stated.  See,  also, 
Ilersey  v.  Veazie,  24  Me.,  9;  and  Samuel  v.  Hol- 
la.lay,  1  Woolw.,  400. 

The  case  of  Dodge  v.  Woolsey,  decided  in  thb 
court  in  1855,  is,  however,  the  leaiing  case  on 
the  subject  in  this  country. 

And  we  do  not  believe,  notwithstanding  some 
expressions  in  the  opinion,  that  it  is  Justly 
chargeable  with  the  abuses  we  have  mentioned. 
It  was  manifestly  well  considered,  and  the  opin- 
ion is  unusually  long,  discussing  the  point  now 
under  consideration  with  a  full  reference  to  the 
decisions  then  made  in  the  courts  of  England. 
The  suit — a  bill  in  chancer}' — was  brought  in 
the  Circuit  Court  for  the  District  of  Ohio  by 
Woolsey,  a  stockholder  of  the  Commercial 
f4B8J  Bank  of  Cleveland,  and  a  citizen  of  Connecti- 
cut, against  that  bank,  its  managing  directors, 
and  Dodge,  tax  collector  of  the  county  in  which 
the  bank  was  situated,  citizens  of  Ohio.  The 
bill  alleged  that  Dodge  had  levied  upon  prop- 
erty of  the  bank  to  make  collection  of  a  tax, 
which,  by  the  Constitution  of  the  State  of  Ohio, 
the  bank  was  bound  to  pay;  that,  in  that  re- 
spect, the  Constitution,  then  recently  adopted, 
impaired  the  obligation  of  the  contract  of  the 
Slate  with  the  bank,  contained  in  its  charter. 
It  appeared  in  the  case  that  Woolsey  had,  by 
letter  directed  to  the  Board  of  Directors,  re- 
quested them  to  institute  proceedings  to  prevent 
the  collection  of  this  tax,  but  the  Board,  by  a 
resolution,  declined  to  take  any  such  action, 
while  expressing  their  opinion  that  the  tax  was 
illegal.  In  the  opinion  of  the  court,  reciting  the 
circumstances  which  -justified  its  interposition 
nt  the  suit  of  the  stockholder,  the  allegation  of 
the  bill  is  adverted  to,  that  if  the  taxes  arc  en- 
forced it  will  annul  the  contract  with  the  State 
concerning  taxation,  and  that  the  tax  is  no  on- 
erous upon  the  bank  that  it  mil  compel  a  suspen- 
sion and  filial  cessation  of  its  business.  The  fol- 
lowing extract  from  Angel!  &  Ames  on  Cor- 
porations is  cited  with  approval:  "Though 
the  result  of  the  authorities  clearly  is,  that  in  a 
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corporation,  when  acting  within  the  scope  of 
and  in  obedience  to  the  provisions  of  its  Con- 
stitution, the  will  of  the  majority,  clearly  ex- 
pressed, must  govern,  yet  beyond  the  limits  of 
the  Act  of  incorporation  the  will  of  the  ma- 
jority cannot  make  the  Act  valid,  and  the  power 
of  a  court  of  equity  may  be  put  in  motion  at 
the  instance  of  a  single  shareholder,  if  he  can 
show  that  the  corporation  are  employing  their 
statutory  powers  for  the  accomplishment  of 
purposes  not  within  the  scope  of  their  institu- 
tion. Yet  it  is  to  be  observed  that  there  is  an 
imrjortant  distinction  between  this  class  of  cases 
ana  those  in  which  there  is  no  breach  of  trust, 
but  only  error  and  misapprehension  of  simple 
negligence  on  the  part  of  the  directors."  And 
the  court  adds:  "  It  is  obvious  from  this  rule 
that  the  circumstances  of  each  case  must  deter- 
mine the  jurisdiction  of  a  court  of  equity  to 
give  the  relief  sought." 

A  very  large  part  of  the  opinion  is  devoted 
to  the  consideration  of  the  high  function  of  this 
court  in  construing  the  Constitution  of  the 
United  States,  and  it  is  impossible  not  to  see 
the  influence  on  the  mind  of  the  writer  of  that  [451 
opinion,  of  the  fact  that  the  only  question  on 
the  merits  of  the  case  was  one  which  peculiarly 
belonged  to  the  federal  judiciary,  and  especially 
to  this  court  to  decide,  namely:  whether  the 
Constitution  of  the  State  of  Ohio  violated  the 
obligation  of  the  contraet  concerning  taxation 
found  in  the  charter  of  the  bank. 

As  the  law  then  stood  there  was  no  means  by 
which  the  bank,  being  a  citizen  of  the  same 
State  with  Dodge,  the  tax  collector,  could  bring 
into  a  court  of  the  United  States  the  right  which 
it  asserted  under  the  Constitution,  to  be  relieved 
of  the  tax  in  question,  except  by  writ  of  error 
to  a  state  court  from  the  Supreme  Court  of  the 
United  States. 

That  difficulty  no  longer  exists,  for,  by  the 
Act  of  March  8, 1875  [18  Stat,  at  L.,  470],  all 
suits  arising  under  the  Constitution  or  laws  of 
the  United  States  may  be  brought  originally  in 
the  Circuit  Courts  of  the  United  States  without 
regard  to  the  citizenship  of  the  parties.  Under 
this  statute,  if  it  had  then  existed,  the  bank  in 
the  case  of  Dodge  v.  Woolsey,  could,  undoubt- 
edly, have  brought  suit  to  restrain  the  collection 
of  the  tax  in  its  own  name,  without  resort  to 
one  of  its  shareholders  for  that  purpose. 

And  this  same  statute,  while  enlarging  the 
jurisdiction  of  the  circuit  courts  in  cases  fairly 
within  the  constitutional  grant  of  power  to  the 
federal  Judiciary,  strikes  a  blow  by  its  5th  sec- 
tion at  improper  and  collusive  attempts  to  im- 
pose upon  those  courts  the  cognizance  of  cases 
not  justly  belonging  to  them.  It  declares,  if  at 
any  time  in  the  progress  of  a  case,  either  orig- 
inally commenced  in  a  circuit  court,  or  re- 
moved there  from  a  state  court,  it  shall  appear  to 
said  court  "That  such  suit  does  not  reallyiuvolve 
a  dispute  or  controversy  properly  within  the 
jurisdiction  of  said  court,  or  that  the  parties  to 
said  suit  have  been  improperly  or  collusivelv 
made  or  joined,  either  as  plaintiffs  or  defend- 
ants, for  the  purpose  of  creating  a  case  cogni- 
zable or  removable  under  this  Act,  the  said  cir- 
cuit court  shall  proceed  no  further,  but  shall 
dismiss  the  suit  or  remand  it  to  the  court  from 
which  it  was  removed." 

It  is  believed  that  a  rigid  enforcement,  of  this 
statute  by  the  circuit  courts  would  relieve  them 
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of  many  cases  which  have  no  proper  place  on 
JO]   their  dockets. 

This  examination  o2  the  case  of  Dodge  v. 
Woolsey  satisfies  us  that  it  does  not  establish, 
nor  was  it  intended  to  establish,  a  doctrine  on 
this  subject  different  in  any  material  respect 
from  that  found  in  the  cases  in  the  English  and 
in  other  American  courts,  and  that  the  recent 
legislation  of  Congress  referred  to,  leaves  no 
reason  for  any  expansion  of  the  rule  in  that  case 
beyond  its  fair  interpretation. 

We  understand  that  doctrine  to  be  that,  to 
enable  a  stockholder  in  a  corporation  to  sustain 
in  a  court  of  equity  in  his  own  name,  a  suit 
founded  on  a  right  of  action  existing  in  the  corpo- 
ration itself,  and  in  which  the  corporation  itself 
is  the  appropriate  plaintiff,  there  must  exist  as 
the  foundation  of  the  suit: 

Some  action  or  threatened  action  of  the  man- 
aging Board  of  Directors  or  Trustees  of  the  cor- 
poration, which  is  beyond  the  authority  con- 
ferred on  them  by  their  charter  or  other  source 
of  organization; 

Or  such  a  fraudulent  transaction,  completed 
or  contemplated  by  the  acting  managers,  in  con- 
nection with  some  other  party,  or  among  them- 
selves, or  with  other  shareholders  as  will  result 
in  serious  iniury  to  the  corporation,  or  to  the 
interests  of  the  other  shareholders; 

Or  where  the  Board  of  Directors,  or  a  ma- 
jority of  them,  are  acting  for  their  own  interest, 
in  a  manner  destructive  of  the  corporation  itself, 
or  of  the  rights  of  the  other  shareholders; 

Or  where  the  majority  of  shareholders  them- 
selves are  oppressively  and  illegally  pursuing  a 
course  in  the  name  of  the  corporation.which  is 
in  violation  of  the  rights  of  the  other  sharehold- 
ers, and  which  can  only  be  restrained  by  the  aid 
of  a  court  of  equity. 

Possibly  other  cases  may  arise  in  which,  to 
prevent  irremediable  injury,  or  a  total  failure 
of  justice,  the  courf  would  be  justified  in  exer- 
cising its  powers,  but  the  foregoing  may  be  re- 
garded as  an  outline  of  the  principles  which 
govern  this  class  of  cases. 

But,  in  addition  to  the  existence  of  grievances 
which  call  for  this  kind  of  relief,  it  is  equally 
important  that  before  the  shareholder  is  per- 
mitted in  his  own  name,  to  institute  and  conduct 
a  litigation  which  usually  belongs  to  the  corpo- 
ration, he  should  show,  to  the  satisfaction  of  the 
51i  court,  that  he  has  exhausted  all  the  means  with- 
in his  reach  to  obtain, within  the  corporation  it- 
self, the  redress  of  his  grievances,  or  action  in 
conformity  to  his  wishes.  He  must  make  an 
earnest,  not  a  simulated  effort,  with  the  manag- 
ing body  of  the  corporation,  to  induce  remedial 
action  on  their  part,  and  this  must  be  made  ap- 
parent to  the  court.  If  time  permits,  or  has  per- 
mitted, he  must  show,  if  he  fails  with  the  di- 
rectors, that  he  has  made  an  honest  effort  to  ob- 
tain action  bv  the  stockholders  as  a  body,  in 
the  matter  01  which  he  complains.  And  he 
must  show  a  case,  if  this  is  not  done,  where  it 
could  not  be  done,  or  it  was  not  reasonable  to 
require  it. 

The  efforts  to  induce  such  action  as  complain- 
ant desires  on  the  part  of  the  directors,  and  of 
the  shareholders  when  that  is  necessary,  and  the 
cause  of  failure  in  these  efforts,  should  be  stated 
with  particularity,  and  an  allegation  that  com- 
plainant was  a  shareholder  at  the  time  of  the 
transactions  of  which  he  complains,  or  that  his 
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shares  have  devolved  on  him  since  by  operation- 
of  law,  and  that  the  suit  is  not  a  collusive  one 
to  confer  on  a  court  of  the  United  States  juris- 
diction in  a  case  of  which  it  could  otherwise 
have  no  cognizance,  should  be  in  the  bill, which 
should  be  verified  by  affidavit. 

It  is  needless  to  say  that  appellant's  bill  pre- 
sents no  such  case  as  we  have  here  supposed  to 
be  necessary  to  the  jurisdiction  of  the  court. 

He  merely  avers  that  he  requested  the  presi- 
dent and  directors  to  desist  from  furnishing 
water  free  of  expense  to  the  City,  except  in  case 
of  fire  or  other  great  necessity,  and  that  they 
declined  to  do  as  he  requested.  No  correspond- 
ence on  the  subject  is  given.  No  reason  for  de- 
clining. We  have  here  no  allegation  of  a  meet- 
ing of  the  directors,  in  which  the  matter  was 
formally  laid  before  them  for  action.  No  at- 
tempt to  consult  the  other  shareholders  to  as- 
certain their  opinions,  or  obtain  their  action. 
But  within  five  days  after  his  application  to  the 
directors  this  bill  is  filed.  There  is  no  allega- 
tion of  fraud  or  of  acts  ultra  vires,  nor  of  de- 
struction of  property,  or  of  irremediable  injury 
of  any  kind. 

Conceding  appellant's  construction  of  the 
Company's  charter  to  be  correct,  there  is  noth- 
ing which  forbids  the  Corporation  from  dealing 
with  the  City  in  the  manner  it  has  done.  That 
City  conferred  on  the  Company  valuable  rights 
by  special  ordinance,  namely:  The  use  of  the  I*8*' 
streets  for  laying  its  pipes,  and  the  privilege  of 
furnishing  water  to  the  whole  population.  It 
may  be  the  exercise  of  the  highest  wisdom,  to 
let  the  City  use  the  water  in  the  manner  com- 
plained of.  The  directors  are  better  able  to  act 
understandingly  on  this  subject  than  a  stock- 
holder residing  in  New  York.  The  great  body 
of  the  stockholders  residing  in  Oakland  or  other 
places  in  California,  may  take  this  view  of  it 
and  be  content  to  abide  by  the  action  of  their 
directors. 

If  this  be  so,  is  a  bitter  litigation  with  the 
City  to  be  conducted  by  one  stockholder  for  the 
Corporation  and  all  other  stockholders,  because 
the  amount  of  his  dividends  is  diminished? 

This  question  answers  itself,  and  without  con- 
sidering the  other  point  raised  by  the  demurrer, 
we  are  of  opinion  that  it  was  properly  sustained, 
and  the  bill  dismissed,  because  the  appellant,  by 
that  bill,  shows  no  standing  in  a  court  of  equity 
— no  right  in  himself  to  prosecute  this  suit. 

Hie  decree  of  the  Circuit  Court  is,  tlierefore  af- 
firmed. 

True  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited-106  U.  8.,  16:  106  U.  S.,  5i2 ;  110  U.  8.,  211 ;  » 
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M.  A.  ROSENBLATT,  Collector  of  City  or 
St.  Lome,  Appt., 
v. 

WALTER  S.  JOHNSTON,  Receiver  of  Na- 
tional Bank  of  the  State  of  Missouri. 

(See  8.  C,  14  Otto,  462, 403.) 

Taxation  of  insolvent  national  bank. 


The  personal  assets  and  . 
insolvent  national  bank  In  the 
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appointed  by  the  Comptroller  of  the  Currency,  la 
Htxordanoe  with  tho  provision  of  section  5234  or  the 
Revised  Statutes,  are  exempt  from  taxation  under 
atate  laws. 

[No.  667.] 

Submitted  Jan.  A,  1882.   Decided  Jan.  16,1882. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Eastern  District  of  Missouri. 
This  was  a  proceeding  to  obtain  from  the 
court  below  an  order  upon  the  Receiver  of  the 
National  Bank  of  the  State  of  Missouri,  to  pay 
to  the  City  of  St.  Louis,  taxes  assessed  for  the 
years  1877  and  1878,  against  assets  of  the  bank 
In  the  hands  of  the  Receiver.  The  amended 
bill  set  forth  the  authority  to  sue,  and  the  offi- 
cial relation  of  the  complainant.  It  alleged 
that  the  bank  carried  on  business  under  the  na- 
tional banking  laws  until  June  19, 1877,  when, 
upon  its  suspension  and  insolvency,  the  re- 
spondent was  appointed  Receiver  by  the  Comp- 
troller of  the  Currency.  It  alleged  that '  *  Upon 
the  happening  of  the  insolvency  of  the  National 
Bank  of  the  State  of  Missouri  as  aforesaid,  the 
shares  of  stock  in  said  banking  association  be- 
came, and  ever  since  have  been,  and  are  now, 
absolutely  worthless  and  of  no  value  whatso- 
ever." 

The  further  allegation  was  made  that  the 
assets  and  personal  property  of  the  banking  as- 
sociation passed  into  the  hands  of  the  respond- 
ent as  Receiver,  and  had  been  held  by  him 
since  June,  1877,  and  disposed  of  in  the  settle- 
ment of  the  affairs  of  the  bank.  The  assess- 
ment of  taxes  for  the  years  1877  and  1878  was 
averred,  and  the  property  in  the  hands  of  the 
Receiver  was  alleged  to  be  sufficient  to  pay 
such  taxes.  The  bill  prayed  an  order  on  the  re- 
spondent to  pay  the  taxes  out  of  the  funds  in  his 
hands,  and  for  general  relief.  To  this  bill  the 
respondent  demurred. 

The  Circuit  Court  sustained  the  demurrer  and 
dismissed  the  bill.  The  Collector  appealed  to 
this  court. 

Mr.  Leverett  Bell,  for  appellant 

Meur$.  J.  H.  Krom  A  C .  H.  Krttm,  for 
appellee. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  single  question  in  this  case  is,  whether 
the  personal  assets  and  personal  property  of  an 
insolvent  national  bank  in  the  hands  of  a  Re- 
ceiver appointed  by  the  Comptroller  of  the  Cur- 
rency, in  accordance  with  the  provision  of  sec- 
tion 5284  of  the  Revised  Statutes,  are  exempt 
from  taxation  under  state  laws;  and  we  have  no 
hesitation  in  saying  that  in  our  opinion  they 
are.  Such  property  and  assets,  in  legal  con- 
templation, still  belong  to  the  Bank,  though  in 
the  hands  of  a  receiver,  to  be  administereaSin- 
der  the  law.  The  Bank  did  not  cease  to  exist 
on  the  appointment  of  the  Receiver.  Its  corpo- 
rate capacity  continues  until  its  affairs  are  final- 
ly wound  up  and  its  assets  distributed.  Bk.  of 
Bethdv.  Fahguioque  Bk.,  14  Wall.,  898  [81  U. 
8.,  XX.,  844L  Kennedy  v.  Oibeon,  8  Wall.,  506 
[75  U.  S  XIX.479];  Bk.  v.  Kennedv,Vl Wall, 
21  [84  U.  8.,  XXI.,  655].  If  the  shares  have 
any  value  they  are  taxable  in  the  hands  of  the 
holders  or  owners  under  section  5219  of  the 
Revised  Statutes,  but  the  property  held  by  the 
Receiver  is  exempt  to  the  same  extent  it  was 
before  his  appointment. 
See-14  Otto. 


active  of  Hie  Circuit  Court  is  affirmed. 
True  copy.  Test  s 

James  H.  McKenney,  Clerk,  Hup.  Court,  TJ.  8. 


CHARLES  MURPHY,  Appt., 


v. 
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UNITED  STATES. 

(See  &  C,  14  Otto,  iCA,  466.) 

Effect  of  settlement  of  an  account. 

The  acceptance  by  a  claimant, without  objection, 
of  the  amount  allowed  by  the  Secretary  <  ,f  the  Navy, 
in  his  adjustment,  of  an  account  presented  to  him, 
is  equivalent  to  a  final  settlement  and  compromise 
of  all  the  items  included  in  that  account. 

[No.  745.] 

Submitted  Dec.  22, 1881.  Decided  Jan.  16, 1882. 

APPEAL  from  the  Court  of  Claims. 
Messrs.  James  W.  Denver  and  Lather 
H.  Pike,  for  appellant. 

Messrs.  Samuel  F.  Phillip  a  and  John  S. 
Blair,  for  appellee. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  judgment  in  this  case  is  affirmed.  We 
are  clearly  of  the  opinion  that  the  acceptance 
by  the  claimant,  without  objection,  of  the 
amount  allowed  by  the  Secretary  of  the  Navy 
in  his  adjustment  of  the  account  presented  to 
him  was  equivalent  to  a  final  settlement  and 
compromise  of  all  the  items  of  the  present 
claim  included  in  that  account.  There  is  noth- 
ing in  the  findings  of  the  court  below  to  war- 
rant a  judgment  in  favor  of  the  claimant  upon 
the  only  item  included  in  the  petition  in  this  ,4»S1 
case  which  was  not  mentioned  specifically  in  1  1 
the  account  presented  to  the  Secretary  of  the 
Navy  and  passed  on  by  him  in  the  adjustment 
he  made. 
,  Affirmed. 
True  copy.  Test : 

James  H .  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 


COLLI8  P.  HUNTINGTON,  Appt., 
v. 

CHARLES  E.  PALMER,  Tax  Collector  of  the 
County  of  Alahkda,  and  CENTRAL 
PACIFIC  RAILROAD  COMPANY. 

(Bee  8.  C,  14  Otto,  48M84.) 
Case  followed— illegal  taxation  of  corporation. 

1.  Hawes  v.  Oakland,  ante,  followed. 

2.  A  suit  to  set  aside  Illegal  taxation  of  a  corpora- 
tion must  be  brought  in  its  name,  and  not  In  that 
of  one  of  its  stockholders,  unless  there  has  been  an 
Ineffective  effort  by  the  complainant  to  induce  the 
corporation  to  take  the  necessary  steps  to  obtain 
relief. 

[No.  1127.] 
Submitted  Jan.  4, 1882.  Decided  Jan.  16,  H>82. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  California. 
The  case  is  sufficiently  stated  by  the  court. 
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Memen.  Hall  McAllister  and  Harvey  S. 
Brown*  for  appellant. 
Mr.  Alfred  Baretow,  for  appellee. 


Mr  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  for  the  District  of  California,  dismissing 
on  demurrer  the  appellant's  bill  in  equity. 
1 483]  The  bill  sets  out  that  the  Railroad  Company 
is  unjustly  and  illegally  taxed  in  many  particu- 
lars, the  laws  under  which  the  tax  is  levied  being 
void  for  conflict  with  the  Constitution  of  the 
State,  and  in  an  amended  bill  they  were  asserted 
to  be  in  conflict  with  the  Constitution  of  the 
United  States. 

It  is  unnecessary  to  examine  into  the  suffi- 
ciency of  the  allegations  of  the  bill  on  these 
points,  because  we  think  it  comes  clearly  with- 
in the  principles  just  announced  in  the  case  of 
Hauses  v.  Contra  Costa  Water  Co.  [ante,  827]. 

Although  the  Central  Pacific  Railroad  Com- 
pany is  the  party  injured  by  the  taxation  com- 
plained of,  which  must  be  paid  out  of  its  treas- 
ury, if  paid  at  all,  the  suit  is  not  brought  in  its 
name,  but  in  the  name  of  one  of  its  stockhold- 
ers. Of  course,  as  we  have  attempted  to  show 
in  the  case  just  mentioned,  this  cannot  be  done 
without  there  has  been  an  honest  and  earnest 
effort  by  the  plaintiff  to  induce  the  corporation 
to  take  the  necessary  steps  to  obtain  relief. 

The  allegation  on  this  subject  found  in  the 
bill  is,  that  plaintiff,  on  or  about  the  15th  day 
of  December,  1880,  did  inform  and  cause  to  be 
informed  the  Board  of  Directors  of  the  Rail- 
road Company  of  the  invalidity  of  the  pretended 
assessment  and  the  tax  founded  thereon,  and 
did  then  and  there  request  said  Board  to  take 
such  action  or  legal  proceedings  as  might  be 
proper  in  the  premises  to  test  and  determine 
their  validity,  which  they  then  and  there  abso- 
4841  bately  and  willfully  refused  to  do.  He  then 
alleges  that  said  Board  will  pay  these  illegal 
taxes  out  of  funds  of  the  Company  to  the  detri- 
ment of  himself  and  other  stockholders. 

There  is  not,  as  in  the  case  of  Dodge  v.  Wool- 
sey  [59  U.  8.,  331,  XV.,  401],  any  averment  that 
this  tax  is  so  burdensome  as  to  be  destructive 
of  the  Corporation  itself ;  nor  of  any  fraud  on 
the  part  of  the  Board  of  Directors,  nor  anything 
to  show  that  their  decision  not  to  resist  the  tax 
is  unwise,  or  opposed  to  the  best  judgment  they 
could  exercise  in  the  matter. 

There  is  no  averment  of  any  effort  to  invoke 
the  control  of  the  body  of  the  stockholders,  or 
any  reason  why  it  was  not  done.  Nor  is  it 
made  to  appear  that  a  single  other  stockholder, 
besides  the  plaintiff,  was  consulted  by  him,  or 
lias  any  wish  to  contest  the  payment  of  these 
(axes  with  the  state  authorities. 

It  is  the  bald  claim  of  one  stockholder,  own- 
ing $100,000  of  the  stock  out  of  $10,000,000,  or 
thereabouts,  without  any  serious  effort  to  bring 
the  others  to  his  views,  or  even  the  Board  of 
Directors,  to  assert  a  right  of  action  for  the 
whole  body  in  the  very  common  matter  of  pay- 
ing more  taxes  than  he  thinks  to  be  just. 

There  is  here  no  formal  written  appeal  to  the 
board,  nor  any  formal  resolution  of  that  body, 
as  in  the  case  of  Dodyc  v.  Woolscy,  and  there  is 
nothing  to  repel  the  reasonable  presumption  of 
parties  improperly  and  collusive! y  made  in  or- 
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der  to  invoke  the  jurisdiction  of  the  Federal 
Court. 

We  are  of  opinion,  therefore,  that  the  demurrer 
was  properly  sustained,  and  the  decree  dismissing 
the  bill  is  affirmed. 
True  copy.  Tent: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


BENJAMIN  H.  MICOU  et  al.,  Hdra-at-law  [530] 
of  Clara  E.  Boyktn,  Deceased,  By  Then- 
Guardian,  Francis  8.  Boykin,  et  al.  ,  Appts. , 
«. 

FIRST  NATIONAL  BANK  OF  MONTGOM- 
ERY. 

(See  S.  C,  14  Otto,  680-647.) 

Preference  among  creditors— valid  sale— justifi- 
able decrees. 

1.  Where,  by  the  law  of  a  State,  an  insolvent  debtor 
has  the  right  to  prefer  one  creditor  over  another, 
one  who  is  at  the  same  time  father  and  guardian  is 
not  required,  in  paving  his  debts,  to  discriminate 
against  his  own  fleen  and  blood,  to  whom  he  is  in- 
debted as  their  trustee. 

2.  Where  real  estate  of  an  insolvent  debtor  was 
sold  on  a  decree  in  favor  of  a  creditor,  the  circum- 
stance that  the  debtor,  after  the  sale,  was  not  turned 
promptly  out  of  possession,  is  not  any  ground  of 
complaint  on  the  part  of  other  creditors  who  show 
no  right  to  disturb  the  sale  itself. 

3.  On  the  facts  held,  that  the  decrees  considered 
herein  in  favor  of  wards  against  their  guardian  and 
father-  were  not  fraudulent  as  to  creditors. 

[No.  66.] 

Argued  Dec.  20,21, 1881.  Decided  Jan.  16, 1882. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Middle  District  of  Alabama. 
The  case  is  stated  by  the  court. 
Messrs.  William  A.  Gunter.  Philip  Phil- 
lips, D.  8.  Troy  and  W.  HalleU  Phillips,  for 
appellants. 

Messrs.  David  Clopton,  Samuel  F.  Rice 
and  Hilary  A.  Herbert,  for  appellee. 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  filed  by  the  appellee, 
the  First  National  Bonk  of  Montgomery,  to  sub- 
ject lands  alleged  to  belong  to  Benjamin  H. 
Micou,  to  the  payment  of  a  judgment  recovered 
by  it  against  him,  and  Thomas  M.  Barnett  and 
Nicholas  D.  Barnett,  partners,  as  Burnett,  Mi- 
cou &  Co.,  the  legal  title  to  which  had  been 
transferred  to  Henry  C.  Scmple,  in  trust  for 
Clara  E.  Boykin,  wife  of  Frank  S.  Boykin,  and 
Lucy  B.  Micou,  all  of  whom,  together  with 
Benjamin  H.  Micou,  were  defendants  below; 
the  conveyance  being,  as  charged,  in  fraud  of 
the  complainant's  rights  as  a  creditor. 

The  indebtedness  on  which  the  judgment  in 
favor  of  the  Bank  is  founded,  was  existing  at  the 
time  of  the  occurrence  of  the  transactions  which 
form  the  subject  of  the  controversy. 

The  fraud  charged  in  the  bill  is,  that  Benja- 
min II.  Micou,  being  at  the  time  guardian  in 
the  Probate  Court  of  Tallapoosa  County,  Ala- 
bama, of  his  daughters,  Clara  E.  Boykin  and 
Lucy  B.  Micou,  confederated  and  colluded  with 
them,  and  with  Frank  S.  Boykin,  husband  of 
Clara,  to  procure  judgments  and  decrees  to  be 
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entered  up  against  himself  by  said  probate  court 
in  the  matter  of  said  guardianships,  and  to  have 
all  of  his  property  liable  to  sale  under  legal  proc- 
ess, except  such  personal  property  as  they  might 
aid  him  to  frauaently  convert  to  his  own  use, 
and  excepting  some  property  bought  by  another 
creditor,  sold  and  transferred  to  his  said  daugh- 
ters, with  the  intent  on  the  part  of  alt"  of  said 
parties  thereby  to  hinder,  delay  and  defraud 
the  creditors  of  the  said  Benjamin  H.  Micou,  he 
being  at  the  time  insolvent. 

By  virtue  of  this  conspiracy,  it  is  alleged  that 
settlements  and  decrees  were  caused  to  be  made 
in  said  probate  court,  whereby  it  was  falsely 
and  fraudulently  made  to  appear  that  on  Feb- 
ruary 10, 1874,  the  said  Benjamin  H.  Micou  was 
indebted  to  Clara  E.  in  the  sum  of  $88,800,  for 
which  sum  a  decree  was  rendered  in  said  court 
in  favor  of  Clara  and  her  husband  against  him, 
and  that  on  February  24,  1874,  said  Micou  was 
indebted  to  Lucy  B.  in  the  sum  of  $88,081.77, 
for  which  sum  a  decree  was  rendered  in  said 
court  in  her  favor.  Copies  of  the  proceedings 
in  the  probate  courts  are  exhibited.  At  the  time 
of  the  settlement  with  her,  Lucy  was  a  minor 
over  the  age  of  nineteen  years. 

It  is  charged  in  the  bill  that  in  making  said 
settlements  Micou  *'  Did  not  contend  for  or  de- 
sire fair  and  proper  settlements,  and  that  there 
was  no  real  effort  on  his  part  to  introduce,  as 
he  had  it  in  his  power  to  do  or  inform  his  at- 
torney of  evidence  to  show  that  he  was  not,  as 
your  orator  avers  he  was  not,  chargeable  with 
the  amounts  and  sums  he  permitted  to  be  found 
against  him  by  collusion,"  with  his  daughter 
and  son-in-law. 

The  bill  further  states  as  follows:  **  Orator  is 
without  any  means  of  showing  in  this  his  bill ,  the 
particular  items  and  amounts  improperly  and 
[532]  collusively  charged  against  said  Benjamin  H. 
Micou,  and  items  for  which  he  should  have  re- 
ceived credit  in  said  settlements,  further  than  is 
herein  shown,  the  facts  upon  which  said  settle- 
ments ought  to  have  been  made  being  pecul- 
iarly within  the  knowledge  of  said  B.  H.  Micou 
and  the  other  defendants  hereto  and  not  of  your 
orator;  but  orator  charges  that  the  item  of 
$91,648.96  with  which  the  said  Benjamin  H. 
allowed  his  account  to  be  surcharged  on  said 
settlement  was  not,  and  was  known  to  the  said 
Benjamin  H.  and  to  the  said  Clara  E.,  Frank 
8.  and  Lucy  B.,  not  to  be  legally  and  justly  due 
from  him:  that  each  item  of  negro  hire,  of 
which  said  sum  is  partly  made  up,  was,  if  said 
Benjamin  H.  was  rightly  chargeable  with  any 
part  thereof,  charged  at  too  nigh  a  rate,  and 
that  said  sum  of  $94,799.95  was  too  much  by  a 
large  sum,  of,  to  wit:  $60,000,  and  that  this 
could  have  been  shown  to  the  court  by  testi- 
mony, if  he,  the  said  Benjamin  H.,  had  desired 
to  make  a  fair  and  valid  settlement. 

Orator  further  charges  that  said  Benjamin  H. 
was  not.and  he  and  his  said  daughters  then  well 
knew  that  he  was  not,  chargeable  with  the  large 
sums,  or  any  part  thereof,  shown  in  Exhibit  A 
and  B  to  have  been  charged  against  him  for  ne- 
gro hire  and  land  rent.for  that,as  orator  charges, 
the  said  B.  H.  Micou  was,  by  orders  of  said  pro- 
bate court,  made  as  shown  by  the  full  and  true 
copies  thereof  hereto  attached,  and  marked  Ex- 
hibit D,  and  prayed  to  be  taken  as  part  of  this 
bill  of  complaint,  authorized  to  keep  his  said 
daughters'  property  together,  and  he  was  only 
See  14  Otto 


liable  to  account  for  the  profits  arising  from  the 
same,  which  were  small." 

The  decrees  referred  to  were  rendered  in  Feb- 
ruary, 1874,  and  by  the  law  of  Alabama  (Code 
of  Ala.,  sec.  2794)  it  is  provided  that  "All  final 
decrees  against  guardians  have  the  force  and  ef- 
fect of  judgments  at  law,  upon  which  execution 
may  issue  against  them  and  the  securities  on 
their  bonds. 

The  two  brothers  Barnett,  who  were  partners 
of  Micou,  were  also  his  brothers-in-law,  uncles 
of  Clara  E.  and  Lucy,  his  daughters  and  wards,  _  _ . 
and  were  sureties  on  his  bond  as  their  guardian.  l5aJ  J 
The  decree  in  favor  of  Lucy,  who  at  the  time 
of  its  rendition  was  still  under  age,  was  ren- 
dered in  the  name  of  H.  A.  Garrett,  who  had 
been  appointed  her  guardian  ad  litem  for  that 
purpose. 

Executions  were  issued  upon  both  decrees  to 
the  sheriff  of  Montgomery  County,  who  also  at 
the  same  time  held  some  other  executions  against 
the  same  defendants,  under  which  all  the  real 
estate  belonging  to  the  Barnetts  and  Micou  were 
sold  and  conveyed  by  the  sheriff  to  Henry  C. 
Semple,  who  was  the  attorney  for  Lucy  B.  and 
Clara  E.  and  her  husband,  except  one  parcel 
bought  in  by  one  Pittman,  plaintiff  in  one  of  the 
other  executions,  under  an  arrangement  made 
with  him  by  Semple  on  behalf  of  his  clients. 
Each  of  the  executions  in  favor  of  Mrs.  Boykin 
and  Lucy  B.  Micou  was  credited  with  $49,540.86 
as  the  proceeds  of  these  sales. 

Executions  were  also  issued  upon  the  decrees 
to  the  sheriff  of  Macon  County, where  Benjamin 
H.  Micou  owned  a  plantation,  which  he  culti- 
vated, and  on  which,  it  is  alleged,  there  was  a 
large  amount  of  personal  property  belonging  to 
him,  consisting  of  a  crop  of  corn,  cotton  and 
grain  and  plantation  tools.  The  executions  first 
issued  to  this  county,  it  is  charged,  were  returned 
without  levy  upon  the  personal  property,  under 
instructions  from  the  plaintiffs  to  that  effect,  in 
order  to  enable  Micou  to  dispose  of  it  otherwise, 
which  it  is  averred  he  did,  and  thereafter  a  levy 
was  made  on  the  real  estate,  which  was  sold  and 
conveyed  to  Micou  himself  as  trustee.  These 
lands,  it  is  charged,  were  worth  $6,000,  but  were 
sold  for  $1,260. 

Executions  on  the  decree  were  likewise  issued 
to  Elmore  County,  under  which  real  estate  be- 
longing to  Micou,  and  also  to  the  Barnetts,  was 
sola  to  Semple.  It  is  charged  that  there  was  a 
large  amount  of  personal  property  belonging  to 
the  defendants  on  these  lands,  which  was  not 
levied  on,  in  order  that  the  defendants  might 
convert  them  to  their  own  use  by  some  other 
disposition.  And  it  is  charged  in  the  bill  "That 
since  the  rendition  of  said  decrees  there  has  been 
a  complete  understanding  and  agreement  be- 
tween the  parties  to  said  executions  that  the 
plaintiffs  therein  should  so  use  said  decrees,  and 
process  to  be  issued  thereunder,  as  to  enable  the 
defendants  therein  to  hinder,  defraud  and  delay 
their  several  creditors,  in  that  they  were  to  be 
permitted  and  aided  in  converting  property  tq 
their  own  use,"  as  therein  shown;  and  that,  in  l*»8*J 
further  pursuance  thereof,  notwithstanding  the 
sales  of  the  real  estate,  the  defendants  in  the  ex- 
ecutions have  been  permitted  to  remain  in  pos- 
session thereof  for  their  own  use. 

The  Barnetts  were  not  made  parties  to  the  bill, 
and  no  relief  is  prayed  against  them. 

It  is  also  charged  in  the  bill  that  Semple  holds 
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the  legal  title  to  the  property  conveyed  to  him 
under  the  sales  on  execution  upon  some  secret 
trust,  in  which  the  Barnetts  and  Micou  have,  by 
agreement,  some  beneficial  interest. 

It  is  also  alleged  that  at  the  time  of  the  settle- 
ment ol  the  accounts  in  the  probate  court,  Lucy 
B.  was  a  minor  over  the  age  of  nineteen  years, 
but  that  her  disability  of  non-age  had  been  re- 
moved by  a  special  proceeding  for  that  purpose 
undei  a  statute  of  Alabama;  but  these  proceed- 
ings, a  transcript  of  which  is  exhibited  with  the 
bill,  show  that  the  decree  of  the  chancery  court 
removing  her  disability  was  not  made  until  June, 
1874,  although  the  petition  therefor  was  filed  in 
May,  1873;  and  in  point  of  fact,  the  settlement 
by  Micou  of  his  account  as  her  guardian  was 
made,  as  appears  by  the  proceedings  in  the  pro- 
bate court,  on  his  resignation  of  his  guardian- 
ship, accepted  of  record  on  January  26,  1874, 
and  was  effected  by  the  appointment  of  Garrett 
as  her  guardian  ad  litem,  in  the  matter  of  the 
settlement. 

In  his  petition  to  the  chancery  court,  praying 
for  the  removal  of  the  disability  of  non-age  in 
respect  to  Lucy,  her  father  states,  as  reasons  for 
the  relief,  as  follows:  "  Said  minor  is  possessed 
in  her  own  right  of  a  considerable  estate,  real 
and  personal,  and  a  large  part  of  said  personal 
estate  consists  of  demands  against  petitioner, 
which  he  is  now  ready  and  willing  to  settle  and 
account  for;  said  minor  is  a  young  lady  of  at 
least  average  intelligence  and  more  than  ordi- 
nary education  and  acquirements,  and  is,  per 
haps,  as  competent  now  to  manage  her  own  af- 
fairs as  she  ever  will  be.  Your  petitioner  is,  at 
this  time,  able  and  willing  to  settle  all  her  de- 
mauds  against  him.  But  inasmuch  as  he  is  en- 
gaged in  commercial  and  manufacturing  pur- 
suits, and  as  the  result  of  such  pursuits  is  pro- 
[535]  verbially  uncertain,  petitioner  mav,  bv  adverse 
fortune.be  deprived  of  the  means  of  making  such 
full  settlement  after  said  minor  arrives  at  the  age 
of  twenty-one  years;  and  petitioner  further  states 
that  Thomas  M.  Barnett  and  Nicholas  D.  Bar- 
nett, the  sureties  of  petitioner  on  his  bond  as 
guardian,  are  engaged  in  the  same  pursuits  as 
himself,  and  liable  to  the  same  disaster,"  etc 

In  point  of  fact,  at  and  previous  to  that  time, 
Benj.  H.  Micou  was  and  had  been  president 
and  managing  agent  of  the  Tallassee  Man uf act 
uxing  Company,  No.  1,  doing  a  large  business, 
with  its  office  in  Montgomery,  Ala.,  and  in 
which  he  and  the  Barnetts  were  largely  inter- 
ested as  the  principal  stockholders.  The  Ann 
of  Barnett,  Micou  <fe  Co.  had,  in  the  fall  of  1878, 
lent  its  credit  to  said  manufacturing  company, 
to  the  extent,  it  is  alleged,  of  $800,000,  at  which 
time,  it  is  also  alleged,  that  company  had  be- 
come embarrassed,  and  in  December,  1873,  sus- 
pended payment. 

It  is  also  charged  that  the  firm  of  Barnett, 
Micou  &  Co.,  and  its  individual  members,  were 
largely  indebted  on  other  accounts,  in  excess  of 
the  value  of  their  property,  subject  to  levy  and 
sale  under  process,  which  it  is  alleged  was  not 
greater  than  $175,000. 

Clara  E.  Micou  intermarried  with  Frank  S. 
Boykin,  July  10,  1878,  shortly  after  which,  it  is 
alleged,  and  before  the  settlement  with  her  as 
guardian  in  the  probate  court,  her  father  trans- 
ferred to  her  in  payment  of  that  sum,  on  account 
of  what  was  due  to  her  from  him,  $80,000  in 
the  capital  stock  of  the  Tallassee  Company,  but 


omitted  the  same  from  his  account  in  the  settle- 
ment, in  pursuance  of  the  fraudulent  purpose 
already  charged. 

Answers  under  oath  are  required  from  the  de- 
fendants, and  numerous  special  interrogatories, 
covering  the  whole  scope  of  the  bill,  are  ad- 
dressed to  them. 

The  account  of  Benj.  H.  Micou,  as  guardian 
of  his  daughters,  as  filed  by  him  in  the  probate 
court  for  settlement  January  13, 1874,  is  exhib- 
ited with  the  bill.  This  account  begins  with  a 
balance  to  the  debit  of  the  guardian,  as  ascer- 
tained on  a  former  settlement  by  the  probate 
court  in  1859,  which,  with  interest,  amounts  to 
over  $20,000,  and  includes  cash  items,  being 
amounts  received  for  them,  as  distributees  of 
the  estates  of  T.  M.  Barnett,  Sr.,  their  mother's 
father,  and  of  the  estate  of  their  mother, which, 
with  interest,  amount  to  about  $70,000;  the  other 
items  consisting^  of  sums  received  on  account  of 
the  income  arising  from  their  property;  but  no 
income  is  allowed  them  for  the  years  1862, 1863, 
1864  and  1865,  on  the  ground  that  none  was  re- 
ceived; and  the  guardian  charges  himself  with 
rent  for  their  real  estate  from  1866  to  1878, 
rented  by  himself,  at  the  rate  of  $1,000  per  an- 
num. The  balance  admitted  by  the  guardian  to 
be  due  to  the  two  wards,  is  $107,480.52. 

That  this  account  was  rendered  in  good  faith, 
and  that  there  was  due  at  the  time  from  Benj. 
H.  Micou  to  his  wards,  at  least,  as  much  as  the 
balance  shown  by  it,  are  facts  not  questioned 
by  the  bill,  but  admitted,  if  not  expressly,  by 
necessary  implication,  to  be  true.  Indeed,  the 
very  fraud  charged  and  relied  on,  as  constitut- 
ing the  ground  of  the  relief  prayed  for,  is  that 
the  parties  did  not  abide  by  this  account. 

It  appears,  however,  by  the  transcript  of  the 
proceedings  in  the  probate  court,  that  Mrs. 
Clara  E.  Boykin,  by  her  attorney,  Eimore  J. 
Fitzpatrick,  objected  to  the  allowance  of  cer- 
tain items  in  the  account  as  filed,  and  it  is  re- 
cited that  "The  court  having  listened  to  the  ar- 
gument of  counsel,  and  heard  the  testimony 
offered  in  support  of  the  said  objections,  de- 
cided and  ordered,"  that  the  guardian  be 
charged  with  certain  enumerated  items.  They 
consisted  of  amounts  charged  against  him  as 
hire  of  slaves  for  the  years  1859  to  1865,  both 
inclusive,  and  also  rents  for  land  during  the 
same  period,  and  surcharging  the  account  for 
rents  from  1866  to  1878,  and  readjusting  the 
account  in  some  other  particulars,  striking  out 
the  items  of  debit  for  proceeds  of  cotton,  and 
disallowing  certain  items  of  credit.  The  final 
result  was  to  credit  the  guardian  with  sums  in 
the  aggregate  amounting  to  $22,261.98,  and 
charging  him  with  sums  amounting  to  $92,558.- 
95,  increasing  the  balance  against  him  in  the 
sum  of  $76,291.08,  and  allowing  for  an  error  of 
addition,  making  the  final  balance  against  him 
the  sum  of  $185,967.60,  of  which,  after  deduct- 
ing costs  and  commissions,  Mrs.  Boykin  was 
entitled  to  one  half,  being  $88,800.  Tor  that 
amount  judgment  was  rendered  in  her  favor 
February  10,  1874,  with  an  order  for  an  execu- 
tion thereon  against  the  guardian  and  his  sure- 
ties: 

The  account  of  the  guardian  with  I**  daugh- 
ters was  kept  jointly,  as  their  interests  in  the 
property  had  never  been  separated;  and  similar 
proceedings  in  the  settlement  with  his  daughter 
Lucy,  resulted,  on  February  24, 1874,  in  a  Judg- 
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men*  in  favor  of  Henry  A.  Garrett  for  her  use, 
be  having  been  appointed  her  guardian  ad  litem, 
to  represent  her  in  the  settlement,  for  the  sum 
of J88.081.77. 

The  accounts,  as  originally  filed  by  the  guard- 
ian, are  based  upon  the  principle  of  crediting 
the  wards  with  the  net  proceeds  of  the  opera- 
tion of  their  plantations,  carried  on  for  them 
by  their  father,  while  the  accounts,  as  settled 
by  the  probate  court,  charge  him  with  the  risks 
and  losses  of  the  business  as  carried  on,  requir- 
ing him  to  account  as  if  he  had  rented  the 
plantations  and  hired  the  slaves  for  his  own 
use,  at  such  sums  as  he  might  have  obtained 
from  others. 

It  seems  not  to  be  denied,  that  the  latter,  un- 
der the  laws  of  Alabama,  was  a  proper  mode 
and  basis  of  settlement,  unless  the  guardian 
could  show  some  previous  special  authority  for 
carrying  on  the  operations  of  the  plantation,  in 
»he  name  and  at  the  risk  of  his  wards. 

In  the  settlement  of  Micou's  accounts  it  was 
claimed  on  his  behalf  and  as  a  justification  of 
his  account  as  filed  by  himself,  that  such  spe- 
cial authority  existed;  and  to  prove  this,  there 
was  produced  an  order  of  the  Probate  Court  of 
Tallapoosa  County,  dated  July  18, 1859, which, 
it  was  claimed,  contained  such  authority.  It 
appears  from  a  copy  of  that  order,  exhibited 
with  the  bill,  that  on  November  22,  1858.  Ben- 
jamin H.  Micou,  as  guardian  of  his  daughters, 
filed  a  petition,  setting  forth  that  it  was  to  the 
interest  of  said  minors  that  the  slaves  belong- 
ing to  them  be  kept  together  and  worked  on  a 
plantation,  instead  of  hired  out,  and  that  f oi 
said  purposes  it  was  necessary  to  purchase  & 
plantation  on  which  to  work  said  slaves,  and  to 
the  interest  of  said  minors  so  to  do;  suggesting 
that  he  had  contracted  for  the  purchase  of  a 
described  tract  for  the  purpose  aforesaid,  arid 
praying  for  an  order  authorizing  him  to  pur- 
chase and  pay  for  the  same.  The  Probate  Judge 
accordingly  appointed  commissioners  to  report 
as  to  the  value  of  the  lands  and  the  necessity  of 
the  purchase.  On  December  20,  1858.  another 
order  was  entered,  reciting  the  report  of  the 
commissioners,  in  favor  of  the  purchase  for  the 
purpose  and  at  the  price  named,  and  "It  ap- 
pearing to  the  court,  from  the  report  oi  said 
commissioners  and  from  legal  ana  proper  evi- 
dence, that  it  is  to  the  interest  of  said  minors 
that  said  slaves  should  be  kept  together  and 
-worked  on  a  plantation,  and  that  the  purchase 
of  the  above  described  plantation  is  a  necessary 
one,"  etc.,  it  was  therefore  "ordered,  adjudged 
and  decreed  by  the  court  that  the  said  Benja- 
min H.  Micou  do  forthwith  proceed  and  pur- 
chase said  lands  or  plantation  above  described 
at  the  price  or  sum  aforesaid  for  the  use  and 
benefit  of  the  said  minors,"  etc.,  and  "it  is  fur- 
ther ordered  that  when  said  guardian  shall  have 
perfected  said  purchase  ana  received  titles  for 
said  land,  he  report  the  same  to  this  court." 

On  June  28,  1850,  the  guardian  made  report 
of  the  authorized  purchase,  and  of  the  payment 
of  the  price,  and  that  a  file  had  been  made  to 
the  lands.  This  report  was  approved  and  con- 
armed  by  an  order  of  the  court,  made  July  18, 
1859.  But  it  does  not  appear  that  any  further 
■  rdcr  was  made  by  the  court,  directing  or  au- 
thorizing the  guardian  to  keep  the  slaves  of  his 
wank  together  and  work  them  on  their  planta- 
tion, at  their  risk  and  expense,  instead  of  hir- 
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ing  them  out  and  renting  the  lands.  And  the 
probate  court  decided,  in  the  matter  of  the  final 
settlement  of  his  accounts,  that  the  order  to 
purchase  the  additional  land,  of  Dec*mber  20, 
1858,  relied  on  as  authority  for  so  aoing,  did 
not  have  such  effect;  and  the  judge  according- 
ly adjusted  the  account  and  found  the  balance 
due  on  the  principle  stated. 

This  judgment  is  attacked  by  the  complain- 
ant below  as  collusive  and  fraudulent,  and  the 
right  to  the  relief  sought  rests  upon  that  charge. 

The  prayer  of  the  bill  is,  that  the  decrees  of 
the  probate  court  establishing  these  balances  as 
due  from  Benjamin  H.  Micou,  as  guardian,  to 
his  daughters,  respectively,  together  with  all 
proceedings,  executions  and  sales  under  them 
of  the  property  of  Benjamin  H.  Micou,  be  de- 
clared to  be  null  and  void,  and  that  the  lands 
of  Micou  sold  under  them  be  subjected  to  the 
payment  of  the  debt  due  to  the  complainant, 
and  for  general  relief. 

As  required,  the  defendants  answered  sever- 
ally, under  oath,  and  specifically  deny  every  al- 
legation of  the  bill  charging  fraud  and  conspir-  [5391 
acy.  These  answers  are  supported  by  the  tes- 
timony of  the  parties,  taken  on  their  own  be- 
half in  the  cause. 

The  principal  def endant, Ben  jaminH.  Micou, 
in  his  answer,  states  that  soon  after  his  daugh- 
ter Clara,  afterwards  Mrs.  Boykin,  became  of 
age,"  He  commenced  to  make  preparation  for 
settling  the  whole  of  his  account  with  his  two 
daughters,  of  his  guardianship  of  their  proper- 
ty, and  in  the  spring  of  1878  he  collected  up  his 
accounts  and  vouchers  in  regard  to  his  manage- 
ment of  their  estate  and  placed  them  in  the 
hands  of  his  attorney,  David  I.  Blakey,  and  di- 
rected him  to  make  out  a  full  and  correct  ac- 
count for  settlement  of  said  guardianship;  and 
as  he  desired  to  be  relieved  of  the  responsibility 
of  said  trust  entirely,  and  his  other  daughter, 
Lucy,  was  nearly  of  age,  he,  at  the  some  time, 
instructed  his  said  attorney  to  prepare  a  peti- 
tion to  the  Chancery  Court  of  Elmore  County, 
praying  to  have  said  Lucy  relieved  from  the 
disabilities  of  minority,  so  that  he  might  settle 
at  the  same  time  with  both  of  his  said  wards; 
that  he  failed  to  procure  a  decree  at  the  June 
Term  of  said  Chancery  Court  of  Elmore  Coun- 
ty, and  on  account  of  bad  health  and  absence 
from  the  City  of  Montgomery  and  State  of  Ala- 
bama during  most  of  the  summer  of  1878,  was 
unable  to  furnish  his  attorney  with  the  infor 
mation  necessary  from  time  to  time  to  enable 
said  attorney  to  properly  prepare  said  account; 
the  said  settlement  was  further  delayed  by  the 
breaking  out  of  yellow  fever  in  Montgomery  in 
the  fall  of  1878  and  by  the  financial  panic,  which 
occupied  the  whole  of  respondent's  attention 
and- compelled  him  to  give  the  whole  of  his  time 
to  the  management  of  the  affairs  of  the  T alias- 
see  Manufacturing  Company,  to  the  exclusion 
of  his  private  business,  so  that  he  was  unable 
to  take  up  the  matter  of  the  settlement  of  his 
guardianship  until  after  his  connection  with  the 
Tallassee  Manufacturing  Company  ceased,  in 
January,  1874;  and  that  in  making  such  settle- 
ments he  did  not  consult  or  confer  with  said 
Clara  or  Frank  Boykin  or  Lucy  Micou,  and  did 
not  give  to  his  attorney  any  instructions  to 
make  out  any  different  account  from  the  one 
ordered  to  be  made  in  the  spring  of  1878,  when 
respondent  believed  himself  to  be  a  rich  man 
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and  amply  able  to  pay  all  bis  debts;  and  re- 
spondent is  informed  by  bis  said  attorney  and 
believes  and  so  states,  that  the  account  filed  by 
him  for  settlement  of  his  guardianship  in  the 
Probate  Court  of  Tallapoosa  County  is  substan- 
tially the  same  that  was  prepared  by  bis  said 
attorney  in  the  summer  of  1878." 

This  statement  is  inconsistent  with  the  sup- 
position that  the  settlement  of  his  accounts  as 
guardian  was  prompted  by  any  belief  in  the  ira- 
minency  of  his  insolvency.  And  that  it  was  not 
so  is  corroborated  by  the  circumstances  of  a 
transaction  charged  in  the  bill  as  one  of  the  evi- 
dences of  the  fraud  alleged  against  him.  It  ap- 
pears that  about  the  time  of  the  marriage  of  bis 
daughter  Clara,  which  occurred  in  July,  1878, 
he  gave  her  certificates  of  shares  of  the  capital 
stock  of  the  Tallassee  Manufacturing  Company 
to  the  amount  of  $80,000,  in  payment  of  that 
amount  of  his  indebtedness  to  her  as  her  guard- 
ian. She  gave  a  receipt  for  it  at  the  time;  but 
soon  after,  upon  its  being  made  known  to  her 
husband,  and  on  the  advice  of  counsel,  the 
transaction  was  canceled,  as  one  that  he  could 
not  insist  upon.  The  omission  to  charge  this 
as  a  payment  in  his  account  is  alleged  against 
-vim  as  proof  of  fraud.  But  if  at  this  time  he 
was  aware  of  his  own  insolvency  and  that  of 
Joe  manufacturing  company,  the  fraud  attempt- 
ed Was  against  ana  not  in  favor  of  his  daughter. 
*o  such  uncharitable  view  of  his  conduct  has 
sen  entertained  in  any  quarter.  The  more 
reasonable  and  probable  supposition  is,  that  at 
ft*  time  he  hoped  to  support  his  credit,  preserve 
his  business,  save  his  property  and  pay  his 
debts,  and  thus  maintain  the  value  of  the  prop- 
erty transferred  to  his  daughter.  The  circum- 
stances which  induced  the  cancellation  of  the 
transaction  altogether  preclude  the  supposition 
of  an  intention  to  perpetrate  a  fraud  upon  the 
complainant. 

Mr.  Micou  states  further  in  his  answer,  "That 
at  the  time  he  filed  his  account  for  settlement 
in  said  probate  court,  he  did  not  think  he  was 
liable  for  the  rents  and  negro  hires  afterwards 
charged  against  him,  because  he  believed  that 
an  order  had  been  made  by  the  Probate  Court 
of  Tallapoosa,  directing  said  estate  to  be  kept 
together,  and  so  informed  his  attorney;  and, 
therefore,  his  account  was  made  out  on  the 
basis  of  charging  himself  only  with  the  real  prof- 
its derived  from  the  cultivation  of  the  planta- 
tion purchased  for  said  wards,  after  deducting 
the  plantation  expenses  and  the  expense  of 
stocking  said  plantation  with  mules,  utensils 
and  other  stock;  and  respondent  had  no  knowl- 
edge that  any  effort  would  be  made  to  charge 
him  with  the  said  hires  and  rents  until  the  ques- 
tion came  up  in  the  Probate  Court  of  Tallapoosa 
County  on  the  said  settlement,  when  Elmore 
J.  Fitzpatrick,  representing  .the  interest  of  said 
wards,  contended  that  the  order  which  defend- 
ant had  always  understood  to  be  an  order  to 
keep  the  saia  wards'  estate  together,  was,  in 
fact,  an  order  only  to  buy  a  plantation,  and  in- 
sisted on  his  right  to  charge  defendant  with 
rents  and  hires.  Respondent's  attorney,  act- 
ing under  his  instructions,  resisted  said  claim 
and  argued  the  question  of  the  proper  interpre- 
tation of  said  order  to  the  said  probate  court, 
but  the  court  decided  that  respondent  should  be 
charged  with  rents  and  hires. 

That  this  litigation  was  adverse  and  bona  fide 
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is  testified  to,  also,  by  Blakey,  the  attorney  for 
the  guardian,  and  by  Fitzpatrick,  the  attorney 
for  the  wards,  and  by  Semple,  the  regular  attor- 
ney of  the  latter,  and  for  whom  Fitzpatrick 
acted  as  a  substitute  on  the  occasion.  They 
severally  deny  that  there  was  any  collusion  or 
understanding,  or  concert  of  any  kind  between 
them  or  with  their  clients  in  reference  to  the 
matter.  If  in  point  of  fact  there  was  any  such 
collusive  agreement,  and  a  feigned  contest  in 
pursuance  of  it,  these  witnesses  must  have 
known  it,f  or  they  were  the  instruments  through 
whom  alone,  together  with  the  Judge,  it  was  ef- 
fectuated; and  there  is  nothing  in  the  case  that 
warrants  the  alternative  of  rejecting  their  testi- 
mony as  untrustworthy. 

Some  expressions  in  the  deposition  of  Sturde- 
vant,  the  Probate  Judge,  are  referred  to  in  ar- 
gument as  indicating  that  the  contest  before 
him  was  not  earnest;  such  as  that  Blakey,  the 
attorney  for  Micou,  after  a  short  argument  in 
opposition  to  the  contention  of  Fitzpatrick, 
"yielded  the  point;"  but  he  distinctly  and  clear- 
ly states  the  issue  between  them  and  the  grounds 
of  it.  He  says  that  "The  whole  question  turned 
upon  the  fact  that  there  was  no  authority  given 
to  Micou  to  keep  the  estate  together  and  to  run 
the  farm  ;"  that  he  decided  that  there  was  no 
such  authority,  and  that  the  account  was  settled 
upon  that  basis.  There  is  no  intimation  that 
this  Judge  was  privy  or  party  to  the  fraud 
charged  against  Micou,  nor  is  it  claimed  that 
any  fraud  in  procuring  the  judgment  was  prac- 
ticed by  the  parties  or  their  attorneys  upon  him. 
A  legitimate  question  was,  in  fact,  submitted 
to  him  for  decision,  and  the  responsibility  of 
rendering  the  appropriate  judgment  was  dis- 
tinctly imposed  upon  him  by  the  law  and  the 
act  of  the  parties.  He  rendered  his  decrees  and, 
we  have  no  doubt,  in  perfect  good  faith;  wheth- 
er correctly  or  otherwise,  is  not  a  question  that 
can  be  made  in  this  case.  There  is  certainly 
nothing  in  their  nature,  nor  in  the  estimate  of 
values  contained  in  them,  to  justify  the  infer- 
ence that  the  Judge  was  moved  by  any  illegal 
or  improper  influences.  Indeed,  we  are  not  re- 
ferred by  counsel  to  any  principle  or  authority 
in  the  law  of  Alabama  to  show  that,  under  the 
circumstances  in  proof  before  the  probate  court, 
the  Judge  ought  to  have  come  to  any  different 
decision.  But  it  is  enough  for  the  purposes  of 
this  case  to  find,  as  we  do,  that  there  was  no 
fraud  in  the  settlement  and  decrees  on  the  part 
of  either  guardian  or  wards. 

There  being  a  failure  of  proof  of  the  princi- 
pal fact  alleged—the  corpus  delicti  .all  the  cir- 
cumstances of  suspicion  that  are  arrayed  as  ev- 
idential, lose  their  significance.  That  Micou 
was  insol  ven t.and  chose  to  prefer  his  daughters, 
to  the  extent  to  which  they  were  his  creditors, 
as  his  wards,  and  furnished  them  an  opportu- 
nity, by  means  of  a  settlement  made  in  good 
faith,  and  established  by  the  decree  of  a  compe- 
tent court,  to  subject  his  individual  property  to 
their  payment  in  preference  to  the  complainant 
and  other  creditors  of  the  partnership  of  whicn 
he  was  a  member,  may  well  be  admitted  to  be 
sufficiently  proven.  But  it  is  all  that  remain  .: 
and  must  be  admitted  at  the  same  time,  to  be 
fully  sanctioned  by  the  law  of  Alabama.  The 
Statute  of  that  State,  which  is  invoked  as  the 
ground  of  the  relief  prayed  for  in  the  bill,  pre- 
scribesChat  "  All  conveyances  or  assignments, 
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in  writing  or  otherwise,  of  any  estate  or  interest, 
in  real  or  personal  property,  and  every  charge 
upon  the  same  made  with  intent  to  hinder,  de- 
lay, or  defraud  creditors,  purchasers  or  other 
persons  of  their  lewful  suits,  damages,  forfeit- 
ures, debts  or  demands;  and  every  bond  or  other 
evidence  of  debt  given,  suit  commenced,  decree 
[543]  or  judgment  suffered  with  a  like  intent,  against 
the  persons  who  are  or  may  be  so  hindered, de- 
layed or  defrauded,  their  heirs,  personal  repre- 
sentatives, and  assigns,  are  void.  Nevertheless, 
it  is  equally  true,  as  it  is  expressly  admitted  in 
argument,  that, by  the  law  of  that  State.a  debtor 
has  the  right  to  prefer  one  creditor  over  another, 
although  such  preference  may  leave  the  debtor 
without  the  means  of  paying  his  other  debts. 
And  thus  conferring  upon  an  insolvent  debtor 
the  right  of  absolute  choice  among  his  creditors, 
the  law  does  not  require  one  who  is  at  the  same 
time  father  and  guardian  to  discriminate  against 
his  own  flesh  and  blood,  to  whom  he  is  indebted 
as  their  trustee. 

Even  the  bankrupt  law,  which  was  then  in 
force  and  might  have  been  invoked,  for  aught 
that  appears  in  this  record,  by  the  complainant, 
to  prevent  the  preference  of  which  it  complains, 
as  a  fraud  upon  it,  assigns  to  the  debt  due  from 
Micou  to  his  daughters,  as  their  guardian,  a  su- 
perior quality  to  that  belonging  to  the  claims  of 
ordinary  creditors;  for  his  discharge  in  bank- 
ruptcy would  not  have  released  him  from  his 
legal  obligation  to  his  wards.  And  even  had 
the  distribution  of  his  property,  both  that  be- 
longing to  him  individually  and  that  of  the 
partnership  of  Barnett,  Micou  &  Co.,  been  made 
under  proceedings  in  bankruptcy, the  very  pref- 
erence secured  to  his  daughters  by  the  decrees 
of  the  probate  court,  would,  under  the  circum- 
stances of  the  case,  have  still  resulted.  For  in 
that  case  the  individual  property  of  the  partners 
would  have  been  first  applied  to  pay  in  full  all 
their  individual  debts ;  leaving  to  the  partner- 
ship creditors,  such  as  the  present  complainant, 
the  partnership  assets,  and  only  the  surplus  of 
the  individual  property  of  the  partners.  This 
was  precisely  what  took  place  under  the  pro- 
ceedings in  question. 

It  if  alleged  in  the  bill,  and  urged  in  argu- 
ment, that  after  the  decrees  were  obtained,  the 
executions  issued,  which  eventuated  in  the  sales 
of  real  estate  to  Semple,  were  handled  so  as  to 
hinder  and  obstruct  other  creditors  in  the  col- 
lection of  their  debts,  by  covering  crops  and 
other  personal  property  from  levy  and  sale;  but 
we  have  been  unable  to  discover  from  the  record 
any  evidence  in  support  of  the  charge;  and  the 
circumstance  that  the  debtors,  after  the  sales, 
were  not  turned  promptly  out  of  possession,  is 
not,  in  our  opinion,  any  ground  of  complaint 
on  the  part  of  other  creditors,  who  show  no 
right  to  disturb  the  sale  itself.  The  same  re- 
mark equally  applies  to  the  trust  under  which, 
by  agreement  with  his  clients,  Semple  holds  the 
title  acquired  by  the  purchases  under  the  exe- 
cutions. It  appears  from  the  answer  of  Mr. 
Semple.that,  on  April  4, 1874,  after  the  decrees 
had  been  rendered  against  Micou,  as  guardian, 
and  the  Barnetts  as  his  sureties,  Clara  and  Fran- 
cis Boykin  and  Lucy  Micou  assigned  the  same 
to  Semple,  with  the  right  to  control,  manage 
and  collect  them,  upon  trust  nevertheless,  to 
proceed  so  a*  to  secure  to  Clara  and  Lucy  the 
title  to  certain  described  portions  of  the  real 
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and  personal  estate,  to  be  sold  under  execution 
and  purchased  in  by  him  to  that  end,  and  upon 
the  further  trust  to  purchase  as  much  of  the  re- 
mainder of  the  property  held  and  owned  by  the 
defendants  in  the  decrees,  respectively,  as  could 
be  sold  under  said  executions  and  purchased 
therewith,  and  to  settle  that  part  of  it  owned  by 
Benjamin  H.  Micou,  and  sold  as  his,  on  his 
present  wife  and  her  children,  and  to  settle  that 
part  of  it  so  purchased,  which  may  be  sold  as 
the  property  of  Thomas  H.  Barnett,  on  his  wife 
and  children,  and  that  sold  as  the  property  of 
N.  D.  Barnett,  on  his  wife  and  children,  but  in 
the  two  last  cases  subject  to  certain  charges  spec- 
ified for  the  payment  of  money  to  Clara  and 
Lucy. 

There  is  no  proof  whatever  that  it  was,  in 
view  of  this  or  any  similar  arrangement,  that 
the  settlements  ana  decrees  in  the  probate  court 
were  had;  or  that  any  such  arrangement  was 
then  contemplated  by  anyone  of  the  parties. 
The  contrary  is  proven  by  the  oath  of  Mr.  Sem- 
ple, who  testifies  that  it  was  purely  voluntary 
on  the  part  of  Boykin  and  his  wife  and  Lucy 
Micou,  without  any  consideration  from  Benja- 
min H.  Micou  or  the  Barnetts,  and  suggested 
for  the  first  time  and  by  himself,  to  them,  after 
the  decrees  had  been  rendered, as  a  suitable  thing 
to  be  done.  The  grounds  on  which  he  proceed- 
ed in  his  persuasions  to  his  clients  can  best  be 
told  in  his  own  words.   He  says: 

*'  After  the  rendition  of  the  decrees  I  saw 
Francis  Boykin  and  talked  with  him  as  a  friend 
as  well  as  his  attorney;  his  father  and  mother 
were  old  friends  of  my  youth,  and  I  had  known 
him  since  he  was  a  child.  I  told  him  that  the 
whole  property  of  the  guardian,  Micou,  and  his 
sureties,  Tom  and  Nich.  Barnett  would  not  pay  ■  5451 
the  debt;  that  they  and  their  families  would  be 
left  penniless;  that  it  would  be  a  hard  course  to 
pursue  for  him  and  his  wife  and  Lucy  to  take 
everything  they  had,  as  by  law  they  could  do, 
and  that  common  justice  and  common  decency 
demanded  that  they  should,  out  of  the  abund- 
ance which  they  would  have,  make  some  pro- 
vision for  the  wives  and  families  of  their  father 
and  uncles.  Boykin  very  readily  agreed  to  this, 
but  when  it  came  to  putting  it  in  writing  he 
seemed  to  place  an  exaggerated  estimate  on  the 
value  of  the  property  and  place  many  difficul- 
ties in  the  way.  I  told  him  that  it  was  apparent 
that  the  ruin  of  the  Barnetts  as  copartners  in 
Barnett,  Micou  &  Co.  had  been  caused  by  the 
faith,  trust  and  reliance  they  had  placed  in 
Micou,  his  wife's  father;  that  neither  he  nor  his 
wife  or  her  sister  could  ever  enjoy  the  respect 
or  confidence  of  the  community  if  they  did  not 
make  some  proper  provision  for  the  families  of 
Thomas  M.  and  Nicholas  Barnett,  and  as  to 
their  father's  family,  of  course,  I  knew  that 
nature  itself  would  dictate  a  provision  for  them. 
I  suggested  to  him  that  the  whole  property 
which  we  could  reach  by  execution,  in  fact 
came  directly  or  indirectly  from  old  Mr.  Bar- 
nett, the  grandfather  of  his  wife  and  her  sister, 
and  how  nighly  he  had  been  esteemed  for  his 
sense  of  justice  and  honesty;  that  in  my  honest 
judgment,  he  and  his  wife  and  her  sister  ought 
to  consider  what  Mr.  Barnett  would  do  if  he 
were  alive  and  the  owner  of  the  property,  and 
to  do  it  The  young  ladies  were  entirely  will- 
ing to  do  whatever  I  recommended,  and  Mr. 
Boykin  at  last  consented  to  make  the  provision 
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I  incorporated  in  the  assignment,  which  is 
copied  Into  my  answer  The  assignment  was 
made  to  me  as  I  refused  to  manage  the  matter 
in  any  other  way.  Miss  Lucy  was  a  minor,  hut 
I  expected  her  disabilities  of  minority  to  be  re- 
moved, and  she  engaged  to  ratify  it  when  she 
became  of  age,  which  she  afterwards  did.  Mr. 
Micou,  so  far  as  I  know  or  believe,  bad  no  part 
in  it  and  was  not  informed  of  it.  He  was  not 
in  town  from  the  time  I  suggested  it  till  it  was 
executed.  I  never  consulted  him  directly  or 
indirectly  about  it,  and  have  no  reason  to  be- 
lieve he  was  consulted  by  anyone  else  on  the 
subject  I  never  spoke  to  the  Barnetts  on  the 
[546]  subject, or  anyone  else ,or  suggested  the  arrange- 
ment, or  any  arrangement,  for  the  assignment 
of  the  decrees,  or  for  any  provision  to  be  made 
for  the  families  of  the  Barnetts  or  of  Micou, 
until  after  the  decrees  were  rendered.  In  say- 
ing this  I  mean  to  state  that  I  never  even  spoke 
to  Boykin  on  the  subject  of  any  provision  for 
the  families  of  his  wife's  father  or  uncles  until 
after  the  rendition  of  the  decrees." 

These  motives  were  as  honorable  to  him  who 
urged  them  as  to  them  who  accepted  and  acted 
upon  them;  but  independent  of  their  character, 
the  important  fact  is  that  the  arrangement  was 
subsequent  to  the  time  when  Mrs.  Boykin  and 
her  sister  had  become  absolutely  entitled  to  sub- 
ject all  the  property  in  question  to  the  payment 
of  their  decrees,  and  entirely  independent  of 
the  proceedings  by  which  they  obtained  them; 
so  that  it  clearly  and  satisfactorily  appears  that 
the  decrees  were  not  in  fact,  rendered  by  con- 
sent and  upon  the  agreement  that  such  a  bene- 
fit to  the  families  of  the  debtors  should  result. 
This  being  so,  the  daughters  of  Benjamin  H. 
Micou  had  a  right  to  dispose  of  their  own,  free 
from  question,  so  long  as  they  infringed  not  the 
rights  of  others ;  and  if  they  chose,  in  their  turn, 
to  pay  a  debt  of  gratitude  to  the  brothers  of  their 
mother,  and  to  ease  the  decline  of  an  impover- 
ished father,  we  know  of  no  provision  In  the 
Code  of  Alabama  which  forbids  it. 

The  court  below  proceeded  upon  a  different 
view  of  the  evidence  and  rendered  a  decree 
granting  the  prayer  of  the  bill.  Its  operation 
fa  to  annul  the  settlement  and  decrees  of  the 
Probate  Court  of  Tallapoosa  County  in  favor 
of  Mrs.  Boykin  and  her  sister,  and  all  proceed- 
ings under  them,  and  give  priority  to  the  com- 
plainant's judgment,  without  provision  for  se- 
curing them  in  the  amounts  admitted  to  be  due 
them.  It  has  been  forcibly  urged  upon  us  in 
argument  that,  even  upon  the  facts  as  charged 
in  the  bill,  the  decree  would  be  erroneous  in 
this  respect,  on  the  ground  that  the  disability 
of  coverture  as  to  Mrs.  Boykin,  and  of  infancy 
as  to  Lucy  Micou,  and  the  circumstances  of  the 
fiduciary  character  of  their  relation  to  their  fa- 
ther, rendered  them,  in  law,  incapable  of  active 
and  responsible  participation  in  an  express 
fraud,  so  far  at  least  as  to  exempt  them  from 
all  liability,  except  to  restore  the  actual  fruits 
realized  by  them  from  it. 
[547]  But  we  nave  not  found  it  necessary  to  con- 
sider or  decide  that  question,  and  it  is  mentioned 
merely  to  exclude  all  inferences  that  might  oth- 
erwise arise. 

In  our  opinion  th'  evidence  required  that  Vie 
decree  below  thould  have  been  in  favor  of  the  de- 
fendant!, and  for  that  error  it  i$  reverted  and  the 
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bill;  and  it  it  eo  ordered. 

Mr.  Justice  Woods  did  not  sit  in  this  case 
and  took  no  part  in  its  decision. 
True  oopjr.  Test: 

James  H.  McKenney ,  Clerk,  Bap.  Court,  U.  8. 

ated-38  N.  J.  L.,  13& 


MART  JANE  GRIGGS  bt  au  ,  Piff*.  in  Err., 

R  G.  H0U8T0N  A  CO.,  A  Firm  Composed  f55Sl 
of  R  G.  Houbtoh,  Johk  B.  Nbxlt  and 
Thomas  O'Conhbr. 

(See  8.  a,  14  Otto,  663,661) 

Statutes  at  to  railroads  verdict,  when  may  be 
directed. 

1.  Statutes  in  relation  to  railroads  do  not  apply 
to  a  contractor  engaged  in  building  a  road. 

2.  Where,  upon  the  evidence,  ft  the  jury  bad 
brought  in  a  verdict  against  the  defendants  it  would 
have  men  the  duty  of  the  court  to  set  It  aside  and 
grant  a  new  trial,  the  court  may  direct  a  verdict 
for  the  defendants. 

[No.  897.] 

Submitted  Dee.  It,  1881.  Decided  Jan.  16, 1882. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Tennessee. 
This  action  was  brought  in  the  court  below, 
by  the  plaintiff  in  error,  for  herself  and  minor 
children,  to  recover  damages  for  the  death  of 
her  husband  occasioned  by  injuries,  which  oc- 
curred under  the  following  circumstances: 

The  Cincinnati  Southern  Railway  was  in 
course  of  construction,  and  the  defendants  were 
contractors  for  the  completion  of  the  southern 
division  of  the  road,  and  had  hired  from  the 
Western  &  Atlantic  R  R  Co.,  an  engine  and 
tender,  the  latter  company  furnishing  the  en- 
gineer. This  engine,  with  tender  and  two  load- 
ed flat  cars  attached  in  the  rear,  left  a  station 
four  miles  northeast  of  Chattanooga  on  the 
morning  of  June  2,  1879  headed  northward. 
Several  persons  besides  the  engineer  were  in  the 
cab,  among  them  J.  B  Neely,  one  of  the  de- 
fendants. There  were  also  several  persons  in- 
cluding Griggs,  upon  the  pilot  of  the  engine. 
Whether  their  presence  was  known  to  Neely  or 
the  engineer  is  not  certain.  In  rounding  a 
curve  about  twelve  miles  from  Chattanooga,  a 
car  standing  on  the  main  line  loaded  with  bal- 
last appeared  in  sight.  Notwithstanding  pre- 
cautions of  the  engineer,  concerning  which 
there  is  some  dispute,  the  engine  struck  this 
car  with  sufficient  force  so  that  the  husband  of 
the  plaintiff,  and  two  others,  riding  upon  the 
pilot,  were  caught  between  the  engine  and  the 
car,  and  plaintiff's  husband  ree'ved  the  injury 
from  which  he  died. 

Plaintiff's  husband  was  one  of  the  employe* 
of  defendants,  but  was  not  engaged  in  running 
the  train,  and  paid  nothing  for  his  ride. 

Plaintiff  based  her  claim  for  recovery  upon 
section  1166,  subsection  6  and  section  1167  of 
the  Code  of  Tennessee,  which  is  as  follows: 


Sorm.—Whenaverdiet 
See,  note  to  Grand  Chute  v. 
174, 
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"  Every  railroad  company  shall  keep  the  en- 
gineer, fireman  or  some  other  person  upon  the 
locomotive  always  on  the  lookout  ahead,  and 
whenever  any  person,  animal  or  other  obstruc- 
tion appears  upon  the  road,  the  alarm  whistle 
shall  be  sounded,  the  brakes  put  down  and  every 
possible  means  employed  lo  stop  tbe  train  and 
prevent  an  accident.  Every  railroad  company 
that  fails  to  observe  these  precautions  or  cause 
them  to  be  observed  by  its  agents  or  servants, 
shall  be  responsible  for  all  damages  to  person 
or  property  occasioned  by  or  resulting  from 
any  accident  or  collision  that  may  occur." 

Tin  court  below  charged  the  jury  as  follows: 

"  In  my  opinion  following  the  last  decision 
ot  the  Supreme  Court  of  Tennessee,  which  is 
Authority  in  this  case  and  in  consonance  with 
my  own  opinion,  I  charge  you  that  the  Statutes 
of  the  State  relating  to  railroads  do  not  apply 
to  this  cose,  and,  therefore,  tbey  must  not  be 
looked  to  by  you  as  controlling  the  decision  of 
this  case.  That  will  leave  the  case  under  com- 
mon law.  Following  tbe  decision,  as  I  think 
of  tbe  Supreme  Court  in  95  U.  S.,  which  has 
been  read  to  you,  I  am  of  tbe  opinion  that,  un- 
der the  facts  established  by  tbe  evidence  in  this 
case,  the  plaintiff  is  not  entitled  to  recover  any- 
thing; and  I,  therefore,  instruct  you  to  return 
a  verdict  foi  defendant." 

Judgment  ha  zing  been  rendered  for  the  de- 
fendant, the  plaintiff  sued  out  this  writ  of  er- 
ror. 

Mcssrt.  J.  M.  Thornburgh  and  W.  M. 

Baxter,  for  plaintiff  in  error. 

Mr.  Xenophon  Wheeler,  for  defendants 
in  error.  Cited,  A  Heisk.,  276;  Louisville  and 
N.  R.  B.  Co.  v.  McKenna,  South.  L.  J.,  May, 
1881. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  judgment  in  this  ease  is  affirmed.  We 
agree  entirely  with  tbe  court  below  in  the  opin- 
ion that  the  statutes  in  relation  to  railroads  re- 
lied upon  by  the  plaintiffs  in  error  are  not  ap- 
plicable to  the  facts  of  this  case.  If  upon  the 
evidence  the  jury  had  brought  in  a  verdict 
against  the  defendants  it  would  have  been  the 
duty  of  the  court  to  set  it  aside  and  grant  a  new 
trial.  The  case  comes  clearly  within  that  of 
R.  R.  Co.v.  Jone*,  95  U.  489  [XXIV.,  506], 
which  was  followed  below.  It  was  right,  there- 
fore, to  direct  a  verdict  for  the  defendants. 
There  was  no  such  conflict  of  evidence  as  to 
make  it  necessary  for  the  jury  to  pass  on  the 
facts. 
True  copy.  Tost: 

James  H.  McKenney,  Clerk  Sup.  Court,  U.  8. 
Cited-lOB  U.  8.,  482. 
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PETER  JONES  et  al-,  Plffs.  in  Err., 
v. 

JOHN  BUCKELL  et  al. 
(Set  8.  C.,  14  Otto,  664-4M.) 
Motion  for  new  trial— bill  of  exceptions. 

L  The  rutin j?  of  the  court  below,  on  a  motion  for 
a  new  trial,  is  not  reviewable  here. 

2.  Wht«-e  no  part  of  tbe  evidence  is  set  out  in  tbe 
bill  of  exception  .showing  tbe  materlalit)  of  tbe 
■charge  "om  plained  of,  the  case  presents  only  an  ab- 

See  1    >tto.  U.  8.,  Book  26. 


stract  proposition  of  law,  which  this  court  Is  not  re- 
quired to  consider. 

[No.  186.] 

Argued  Dee.  St,  1881.   Decided  Jan.  16, 188*. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Florida. 
This  was  an  action  in  ejectment,  originally 
brought  by  tbe  defendants  in  error,  in  the  Cir- 
cuit Court  for  Duval  County,  Fourth  Judicial 
Circuit  for  Florida,  to  recover  certain  lots  in  tbe 
City  of  Jacksonville.  Tbe  case  was  transferred 
to  the  United  States  Circuit  Court  and,  upon 
trial  in  that  court,  the  jury  found  under  tbe  in- 
structions of  tbe  court  for  the  plaintiffs.  Judg- 
ment having  been  entered  accordingly  and  a 
motion  for  a  new  trial  made  and  overruled,  the 
defendants  sued  out  this  writ  of  error.  The  land 
in  question  had  been  owned  by  one  Charles 
Willey  in  his  lifetime.  Tbe  plaintiffs  below 
claimed  as  his  heirs,  while  the  defendants,  now 
plaintiffs  in  error,  claimed  under  certain  confis- 
cation proceedings  in  the  United  States  District 
Court. 

The  case  further  appears  in  the  opinion. 
Mr.  William  A.  Beach,  for  plaintiffs  in 
error. 

Mr.  Charles  W.  Jones,  for  defendants  in 
error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court:  r5551 

The  question  argued  in  this  case  is,  whether  1 
a  condemnation  under  the  "  Act  to  Confiscate 
Property  Used  for  Insurrectionary  Purposes." 
passed  August  6,  1861,  12  Stat,  at  L.,  819,  ch. 
60,  carried  the  fee  of  lands  confiscated,  or  only 
the  life  estate  of  the  owner;  but  we  cannot  dis- 
cover that  such  a  question  is  fairly  presented 
by  the  record  for  our  consideration.  The  rul- 
ing of  the  court  below  on  the  motion  for  a  new 
trial  is  not  reviewable  here.  This  is  well  set- 
tled. Henderson  v.  Moore,  5  Cranch,  11;  Ry. 
Co.  v.  Heck  [ante,  58]. 

The  only  questions,  therefore,  arising  on  the 
bill  of  exceptions,  are  those  presented  by  the 
exception  to  the  following  opinion  and  charge 
of  the  court  to  the  jury. 

"The  Acts  of  1861  and  1862,  though  differ- 
ing in  some  respects,  are  in  pari  materia;  while 
tbe  one  treats  of  property,  the  other  of  the  per- 
son, both  arc  on  account  of  the  acts  of  the  per- 
son offending.  The  Armntrono  foundry  case, 
shows  that  you  cannot  proceed  against  the  of- 
fending thing  without  coupling  with  it  the  guilty 
knowledge  and -consent  of  the  person,  and  that 
pardon  of  the  offender  almolved  the  property 
as  well  as  the  person.  Upon  review  of  the 
whole  case,  the  court  charges  you  that  the  con- 
demnation and  sale  of  the  lot  in  question,  pur- 
porting to  convey  a  fee  simple,  only  conveys  an 
estate  for  the  life  of  Charles  Willey,  and  that 
the  heirs  of  the  said  Charles  Willey  are  entitled 
to  recover  the  same."  1 550 1 

The  pleadings  nowhere  show  that  tb*»  rights 
of  tbe  parties  depend  on  the  construction  or  ef- 
fect of  the  Act  of  1861,  and  no  part  of  the  evi- 
dence is  set  out  in  the  bill  of  exceptions.  Cop- 
ies ot  deeds  and  a  stipulation  in  respect  to  evi- 
dence arc  found  in  the  transcript,  but  they  arc 
nowhere  referred  to  in  the  bill  of  exceptions, 
and  it  is  not  even  stated  in  the  record  that  they 
were  used  at  the  trial.  Aa  long  ago  as  DutUop 
58  841 
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v.  Munroe,  7  Cranch,  270,  it  was  said  by  this 
court  th**  "  Each  bill  of  exceptions  must  be 
considered  as  presenting  a  distinct  and  substan- 
tive case,  and  it  is  on  the  evidence  stated  in  it- 
self alone  that  the  court  is  to  decide."  Of  course, 
evidence  may  be  included  in  a  bill  of  exceptions 
by  appropriate  reference  to  other  parts  of  the 
record,  and  if  that  had  been  done  here  it  might 
have  been  enough.  But  with  no  issue  made  di- 
rectly by  the  pleadings.and  no  evidence  set  forth 
or  referred  to  in  the  bill  of  exceptions  showing 
the  materiality  of  the  charge  complained  of,  the 
case  presents  to  us  only  an  abstract  proposition 
of  law  which  may  or  may  not  have  been  stated  by 
the  court  in  a  way  to  be  in  jurious  to  the  plaint- 
iffs in  error.  Such  a  proposition  we  are  not  re- 
quired to  consider.  Reed  v.  Gardner,  17  Wall. , 
m  [84  U.  S.,  XXL,  665]. 
The  judgment  is  affirmed. 

^anwaH.  McKenney,  Clerk,  Sup.  Court,  C.  8. 


|556J  VINCENT  MICAS,  Plff.  in  Err., 

v. 

OTHO  H.  WILLIAMS,  Exr.  of  John  B. 
Howell,  Deceased. 
(See  8.  C,  14  Otto,  556,  557.) 
Jurisdictional  amount — motion  to  affirm. 

1  Where  affidavits,  filed  by  the  plaintiff  in  error 
in  opposition  to  a  motion  to  dismiss  for  want  of 
lurtotfictional  amount,  are  sufficient  to  establish 
lhat  the  value  of  the  matter  in  dispute  exceeds 
15.000,  the  motion  to  dismiss  will  be  denied. 

i  Where  a  writ  of  error  was  taken  for  delay 
oniy,  a  motion  to  affirm  will  be  granted. 

Submitted  Dec.  19^1881.  ^DeadedJan.  16, 1882. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
On  motion  to  dismiss,  with  which  is  united 
a  motion  to  affirm  under  Rule  6,  par.  5. 

Messrs.  J.  0.  Niton,  Jr.,  Joseph  P.  Hor- 
nor  and  Francis  W.  Baker,  for  defendant  in 

^Messrs.  Thomas  J.  Durant  and  C.  W. 

Hornor,  for  plaintiff  in  error. 

Mr.  Cfiief  Justice  Waite  delivered  the  opin- 
[55TJ    ion  of  the  court: 

The  affidavits  which  have  been  filed  by  the 
plaintiff  in  error  in  opposition  to  these  motions 
are,  probably,  sufficient  to  establish  the  fact 
that  the  value  of  the  matter  in  dispute  exceeds 
$5,000.  The  motion  to  dismiss  is,  therefore, 
denied;  but,  on  looking  into  the  record,  we  are 
entirely  satisfied  the  writ  was  taken  for  delay 
only.  No  assignment  of  errors  has  been  annexed 
to  or  returned  with  the  writ  as  required  by 
section  997  of  the  Revised  Statutes,  and  every 
question  presented  by  the  bill  of  exceptions  or 
suggested  upon  the  argument,  appears  to  us  so 
frivolous  as  to  make  it  improper  to  keep  the 
case  here  for  any  further  consideration.  There 
was  on  the  record,  as  it  stood  when  these  mo- 
tions were  made,  at  least  sufficient  color  of 
right  to  a  dismissal  to  justify  us  in  entertaining 
with  it  a  motion  to  affirm  in  accordance  with 
the  provisions  of  Rule  6,  par.  5. 
Tfte  motion  to  affirm  is  granted. 

^J^yH.McKenney,  Clerk,  Sup.  Court.  U.  8. 
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PATRICK  M.  FLANNIGAN,  Impleaded 
with  Edward  Sorts. 

(See  8.  a,  14  Otto,  583-670.) 

Patent  for  lands— laws  of  States— acknowledg- 
ment of  deeds— sufficient  certificate — Michigan 
law. 

L  When  a  patent  for  lands  is  issued,  the  title  to 
the  lands  vesta  in  those  holding  under  any  deed  the 
patentee  may  have  previously  made.  . 
TThe  courts  of  the  United  States  take  Judicial 
notice  of  all  the  public  laws  of  the  several  States. 

3.  Where  the  statute  makes  it  the  official  duty  of 
one  holding  an  office  to  take  the  acknowledgment 
of  deeds,  the  statement  of  his  official  character  in 
his  certificate  of  acknowledgment  necessarily  in- 
cludes a  statement  of  his  official  authority. 

4.  The  statement  In  the  certificate  that  the  grantor 
came  before  the  officer  and  made  the  necessary  ac- 
knowledgment, implies  that  the  grantor  was  known 
to  the  officer,  and  the  acknowledgment  is  enough 

^"un^thefaws of  Michigan,  the  certificate  of 
the  officer  that  he  was,  in  fact,  a  Justice .of  the 
peace  at  the  time,  is  sufficient  evidence  of  that  fact 
to  entitle  a  deed  to  record. 

[No.  157.1 

Argued  Nov.  30,  1881.    Decided  Jan.  16,  1882. 


IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  stated  by  the  court. 
Mr.  Walter  B.  Scatea,  for  plaintiff  in 

error.  ... 
Mr.  Thomas  Hoyne.for  defendants  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  of  ejectment  to  recover  j  563] 
the  possession  of  fractional  section  7,  T.  87  N., 
R.  15  E.,  in  Cook  County,  Illinois.     By  a 
Treaty  with  the  Pottawatomies  of  the  State  of 
Indiana  and  Michigan  Territory,  made  on  the 
27th  of  October,  1832,  7  Stat,  at  L.,  399,  the 
United  States  agreed  (art.  Ill)  to  grant  and  to 
convey  by  patent  to  Ash-kum,  one  of  the  chiefs, 
and  a  reservec  under  the  Treaty,  two  sections  of 
land  to  "  be  selected,  under  the  direction  of  the 
President  of  the  United  States,  after  the  lands 
shall  have  been  surveyed."    Under  this  pro- 
vision of  the  Treaty  the  lands  now  in  dispute 
were  selected,  and  the  selection  approved  by  the 
President  on  the  29th  of  March,  1837.  Ash- 
kum  died  intestate  in  1846.    On  the  3d  of  No- 
vember, 1864,  after  his  death,  a  patent  was  is- 
sued, conveying  the  lands  "unto    *  * 
Ash-kum,  and  to  his  heirs  and  assigns  forever.  * 
Both  parties  claim  under  this  patent;  the  plaint- 
iff in  error,  who  was  also  plaintiff  below,  by 
deed  from  the  heirs  of  Ash-kum,  and  the  de- 
fendants, by  deed  with  covenants  of  warranty 
from  Ash-kum  himself ,  while  in  life,  "to  Louis 
DeSalle,  of  the  Township  of  Niles,  in  Berrien 
County,  Michigan  Territory,"  bearing  date  Oc- 
tober 24,  1835.  m  ^    .  m  , 
All  the  objections  to  the  title  of  the  defend- 
ants which  were  insisted  on  in  the  argument, 
except  those  relating  to  the  proof  of  the  deed  of 
Ash-kum,  and  the  refusal  of  the  court  to  charge 
as  requested  by  the  plaintiff  upon  the  assump 
tion  of  fraud  in  its  procurement,  are,  as  wc 
think,  disposed  of  by  Doe  v.  Wilson,  23  How.. 
457  T64  U.  S.,  XVI..  5841,  and  Crews  v.  Bur- 
chani,  1  Black,  352  [66  U.  S.,  XVII.,  91],  in 
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whici-  similar  reservations  and  grants  under  the 
same  Treaty  were  involved.  By  these  cases  it 
has  been  settled  that  when  the  patent  issued  to 
Ash-kum  and  his  heirs,  the  title  to  the  land 
vested  in  those  holding  under  any  deed  he  might 
have  made  before. 

The  principal  controversy  is  as  to  the  evidence 
admitted  to  prove  the  deed  of  Ash-kum.  After 
proof  of  the  loss  of  the  original  deed,  a  certified 
copy  from  the  records  of  Cook  County  was  of- 
fered in  evidence.  The  record  was  made  on  the 
81st  of  May,  1886,  and  the  copy  showed  a  deed, 
purporting  to  convey  the  land,  signed  by  Ash- 
kum  with  his  mark,  sealed,  and  attested  by  two 
witnesses.  The  certificate  of  acknowledgment 
[664]    was  as  follows: 

"Territory  of  Michigan,  ) 
Berrten  County.  I 

Be  it  remembered  that  on  the  twenty-fourth 
day  of  October,  anno  Domini  1835,  before  me, 
Titus  B.  Willard,  Esquire,  one  of  the  justices 
of  the  peace  for  said  County  of  Berrien,  came 
the  above  named  Ash-kum,  an  Indian  Chief  .and 
acknowledged  the  above  written  indenture  by 
him  subscribed  to  be  his  free  act  and  deed,  and 
desired  that  the  same  might  be  recorded  as  such 
according  to  law. 

In  testimony  whereof  I  have  hereunto  set  my 
hand  and  seal  the  day  and  year  above  written. 

Titus  B.  Willard,  [l.  s.] 
Justice  of  Vie  Peace.' 

No  certificate  of  any  kind  as  to  the  official 
character  of  Willard  was  added  to  the  deed  be- 
fore it  was  recorded.  Neither  was  there  before 
the  record  any  certificate  of  any  clerk  of  a 
court  of  record  of  Michigan,  under  the  seal  of 
bis  court,  to  the  effect  that  the  deed  had  been 
executed  and  acknowledged  in  conformity  with 
the  laws  of  that  State.  There  was,  however, 
annexed  to  the  copy  of  the  deed  from  the  rec- 
ord, the  following  certificate. 

"Office  of  County  Clerk,  Berrten  Co., 
Mich.,         Berrien  Springs,  1870. 

Edwin  D.  Cooke,  Clerk. 
State  of  Michigan,  [ 
Berrien  County.      j  • ' 

I,  Edwin  D.  Cooke,  clerk  of  said  county,  and 
mif  the  circuit  court  therein,  the  same  being  a 
court  of  record  and  having  a  seal,  do  hereby  cer- 
tify that  the  certificate  of  acknowledgment  by 
Ash-kum,  an  Indian  Chief,  taken  before  Titus 
B.  Willard,  a  justice  of  the  peace  in  and  for 
said  County  of  Berrien,  on  the  24th  day  of  Oc- 
tober, A.  D.  1885,  as  appears  on  the  certified 
copy  of  the  deed  hereto  annexed,  was  exe- 
cuted according  to  and  in  conformity  with  the 
laws  of  the  Territory  of  Michigan,  as  they  ex- 
isted at  the  time  of  taking  such  acknowledg- 
ment; and  I  further  certify  that,  as  appears  by 
the  records  of  and  in  the  office  of  the  register  of 
deeds  of  said  County  of  Berrien,  that  the  said 

1 565 1  Titua  B*  Willard  was» at  ,he  time  of  taking  such 
1       1  acknowledgment,  an  acting  justice  of  the  peace 
in  and  for  said  County  of  Berrien. 

In  testimony  whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  circuit  court, 
at  Berrien  8orings,  this  2d  day  of  January,  A. 
D.  1878.  Edwin  D.  Cooke,  Clerk. 

{  Seal  of  the  Circuit  Court  OF  )  » 
}      Berrien  County,  Mich.  f 

In  this  conntction,  the  defendants  proved  by 
parol  that  Willard  was  an  acting  justice  of  the 
peace  of  Berrien  County  at  the  date  of  the  cer- 
See  14  Otto. 


tificate  of  acknowledgment;  and  they  also  put 
in  evidence  a  certificate  of  the  Secretary  of  State 
of  Michigan,  of  which  the  following  is  a  copy: 
"  State  of  Michigan, 
Office  of  the  Secretary  of  State,  m. 

I,  E.  Q.  D.  Holden,  Secretary  of  State  of  the 
State  of  Michigan,  do  hereby  certify  that  Titus 
B.  Willard  was,  on  the  seventh  day  of  March, 
one  thousand  eight  hundred  and  thirty-for.r, 
duly  appointed  justice  of  the  peace  for  the 
County  of  Berrien,  as  appears  from  the  rec- 
ords in  this  office;  and  that  the  term  of  office 
fixed  by  law  at  the  time  of  his  appointment 
was  three  years. 

In  testimony  whereof  I  have  hereunto  set  my 
hand  and  affixed  the  great  seal  of  the  State  of 
Michigan,  at  Lansing,  this  twenty-fourth  day 
of  December,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  seventy  seven. 
I  The  great  seal  of  the  ) 
\    State  of  Michigan,  j 

E.  Q.  D.  Holden, 

Secretary  of  State. 
By  Wm.  Crosby,  Deputy." 
The  defendants  also  put  in  evidence  a  Statute  of 
Michigan  "concerning  deeds  and  conveyances," 
in  force  at  the  date  of  the  deed,  Laws  of  Mich. 
1833,  p.  279,  which  provided  (sec.  1)  that  deeds 
of  lands  in  that  Territory,  signed  and  sealed  by 
the  parties  granting  the  same,  and  signed  by  two 
or  more  witnesses,  and  acknowledged  by  the  par- 
ties, should  be  good  and  valid  to  pass  title.  The 
acknowledgment  required  might  be  made  (sec. 
2)  before,  among  other  officers,  a  justice  of  the 
peace  in  any  county  in  the  Territory,  and  a  cer- 
tificate of  the  acknowledgment  being  indorsed 
on  the  deed,  "  and  signed  by  the  person  before 
whom  the  same  was  taken,'1  the  deed  was  enti- 
tled to  be  recorded. 

To  the  admission  of  this  evidence  the  plaintiff 
in  due  time  objected,  and  his  objections  hav- 
ing been  overruled,  exceptions  were  taken  and 
made  part  of  the  record.  The  assignments  of 
error  relate  principally  to  these  exceptions. 

By  the  Statutes  of  Illinois  in  force  when  the 
deed  in  question  was  executed,  a  deed  signed 
and  sealed  by  the  party  making  the  same,  was 
sufficient  for  .the  conveyance  of  any  lands  in 
that  State.  R.  L.,  1838,  p.  129,  sec.  1.  To  en- 
title such  a  deed  to  record,  however,  an  ac- 
knowledgment was  required  before  one  of  cer- 
tain designated  officers,  among  which  were 
justices  of  the  peace,  and  if  the  justice  resided 
out  of  the  State  it  was  required  that  there  be 
added  to  the  deed  a  certificate  of  the  proper 
clerk,  "  Setting  forth  that  the  person  before 
whom  such  *  *  *  acknowledgment  was 
made  was  a  justice  of  the  peace  at  the  time  of 
making  the  same."  R.  L.,  p.  188,  sec.  1.  By 
further  statutes  it  is  provided  that  whenever  a 
a  deed  which  is  entitled  to  be  recorded  is  lost, 
a  certified  copy  from  the  record  may  be  used 
in  evidence  with  the  same  effect  as  the  original. 
R  8.,  1845,  p.  108,  sec.  25;  R.  L,  1874,  p.  279, 
sec.  86. 

By  the  Revised  Statutes  of  Illinois  adopted 
in  1845,  R.  8..  1845,  p.  105,  ch.  24,  sec.  16,  it 
was  enacted  that  a  deed  made  out  of  the  State 
and  within  the  United  States  should  be  entitled 
to  record  when  executed  and  acknowledged  or 
proved  in  conformity  with  the  laws  of  the 
State,  Territory  or  district  where  made,  "  Pro- 
vided, That  any  clerk  of  a  court  of  record,  within 
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such  Slate,  territory  or  district,  shall,  under 
his  hand  and  the  seal  of  such  court,  certify  that 
such  deed  or  instrument  is  executed  and  ac- 
knowledged or  proved  in  conformity  with  the 
laws  of  such  State,  territory  or  district."  Then, 
in  1851,  it  was  further  enacted,  Scale's  Stat., 
972,  sec.  5;  Sess.  J,.,  February  15, 1871,  p.  122, 
"  That  a  certified  copy  of  any  deed,  *  *  * 
affecting  any  real  estate  situate  within  this  State 
which  has  been  acknowledged  without  this 
State,  in  conformity  with  the  laws  of  the  Slate 
where  such  deed  *  *  *  *  was  acknowl- 
edged, and  which  has  been  recorded  in  the 
proper  county  in  this  State,  shall  Ik-  evidence 
in  all  courts  and  places;  PruridcJ,  The  party  of- 
fering such  certified  copy  in  evidence  will  ex- 
hibit with  the  same  a  certificate  of  conformity, 
as  provided  for  in  the  lClli  sec.  of  eh.  24  of  the 
Revised  Statutes,  notwithstanding  said  certifi- 

r___.  cate  of  conformity  has  never  been  recorded." 
[©«7J     An(1  again.  m  1874f  R  g  t  lg74  p  276  cb  30> 

sec.  20,  "An  acknowledgment  or  proof  maybe 
made  in  conformity  with  the  laws  of  the  State, 
territory,  or  district  where  it  is  made;  Provided, 
That  if  any  clerk  of  a  court  of  record,  within 
such  State,  Territory  or  district,  shall,  under  his 
band  and  the  seal  of  such  court,  certify  that 
such  deed  or  instrument  is  executed  and  ac- 
knowledged or  proved  in  conformity  with  the 
law  of  such  State,  Territory  or  district,  or  it 
shall  so  appear  by  the  laws  of  such  State,  ter- 
ritory or  district,  duly  proved  and  certified 
copies  of  the  record  of  such  deed,  mortgage  or 
other  instrument  relating  to  real  estate,  Hereto- 
fore or  hereafter  made  and  recorded  in  the 
proper  county,  may  be  read  iu  evidence,  as  in 
other  cases  of  certified  copies,  upon  such  a  cer- 
tificate of  conformity  to  the  laws  of  the  State, 
territory  or  district  where  such  deeds,  mort- 
gages or  other  instruments  were  made  and  ac- 
knowledged, being  exhibited  therewith  or  an- 
nexed thereto." 

Such  being  the  laws  of  the  two  States  appli- 
cable to  the  facts  of  this  case,  we  proceed  to 
the  consideration  of  the  specific  objections  to 
the  evidence.  These  may  be  stated,  generally, 
as  follows:  1.  That  the  deed  was  not  entitled 
to  record  in  Illinois  because  it  was  not  accom- 
panied by  a  certificate  of  the  proper  clerk  that 
the  person  before  whom  the  acknowledgment 
was  made  was  a  justice  of  the  peace;  and,  2. 
That  the  deed  was  not  executed  in  conformity 
with  the  laws  of  Michigan. 

It  is  conceded  that  the  deed  was  not  acknowl- 
edged in  conformity  with  the  laws  of  Illinois, 
and  it  is  no  doubt  true  that  when  recorded  there 
was  no  law  of  that  State  which  allowed  a  cer- 
tified copy  to  be  used  in  evidence.  It  was,  how- 
ever, recorded  in  fact.  Consequently,  under  the 
later  statutes,  if  actually  executed  in  conform- 
ity with  the  laws  of  Michigan,  and  that  fact 
was  properly  certified,  the  copy  was  admissi- 
ble. There  is  no  question  but  that  the  deed,  if 
executed,  was  in  form  sufficient  to  convey  the 
land.  It  was  signed  and  sealed  by  the  grantor, 
and  was  otherwise  sufficient  as  a  conveyance 
between  the  parties  under  the  laws  of  Illinois. 
The  whole  controversy  here  is,  as  to  the  proof 
of  its  execution  in  conformity  with  the  laws  of 
Michigan,  so  as  to  make  the  copy  from  the  rec- 
[5681  ord  competent  evidence  in  place  of  the  origi- 
nal. The  laws  of  Illinois,  therefore,  requiring 
the  certificate  of  a  clerk  in  certain  cases  as  to 
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the  official  character  of  a  justice  of  the  *  «ace, 
are  unimportant.  If  in  Michigan  such  a  certifi- 
cate was  not  necessary  to  complete  the  execu- 
tion of  the  deed,  none  was  required  in  Illintie. 
Certainly,  a  deed  may  be  said  to  be  fully  exe- 
cuted when  all  has  been  done  that  is  necessary 
to  entitle  it  to  record,  and  for  that  purpose,  in 
Michigan,  the  evidence  of  an  acknowledgment 
was  complete  when  the  officer  before  whom  it 
was  taken  signed  a  certificate  to  that  effect  in- 
dorsed on  the  deed.  No  provision  was  made 
for  any  authentication  of  the  official  character 
of  the  officer.  His  certificate,  made,  as  it  must 
necessarily  be,  under  the  obligations  of  his  of- 
ficial oath,  was  deemed  sufficient. 

"Was,  then,  the  deed  executed  in  conformity 
with  the  laws  of  Michigan?  Under  the  laws  of 
Illinois,  that  fact  may  be  proven  by  the  laws  of 
Michigan  themselves,  or  by  the  certificate  of  the 
proper  clerk.  As  the  courts  of  the  United  States 
take  judicial  notice  of  all  the  public  laws  of  the 
several  States,  Owing*  v.  null,  9  Pet.,  625;  Cot- 
inrton  Br.  Co.  v.  Shepherd,  20  How.,  232  [61 
U.  8.,  XV.,  898],  there  was  probably  no  neces- 
sity for  the  proof  of  the  laws  of  Michigan  which 
was  made. 

The  deed  was  signed  and  sealed  by  the 
grantor,  and  it  was  attested  by  two  witnesses. 
Of  that  there  can  be  no  dispute.  It  had  in- 
dorsed upon  it  a  certificate  of  acknowledgment 
signed  by  Titus  B.  Willard,  which  set  forth 
that  he  was  one  of  the  justices  of  the  peace  of 
Berrein  County,  and  that  Ash-kum,  who  was 
named  in  the  deed  as  grantor,  came  before  him 
and  acknowledged  its  execution.  It  is  true  the 
certificate  does  not  state  that  the  officer  was  one 
who  by  law  could  take  the  acknowledgment  of 
deeds,  but  it  does  state  what  the  office  was,  and 
as  the  statute  makes  it  the  official  duty  of  one 
holding  such  an  office  to  take  the  acknowledg- 
ment of  deeds,  the  statement  of  his  official 
character  necessarily  included  a  statement  of 
his  official  authority. 

It  is  next  objected  that  the  certificate  does 
not  state  that  Ash-kum  was  personally  known 
to  the  officer.  There  is  nothing  in  the  Michigan 
Statute  which  requires  any  such  statement, 
though  there  is  in  Illinois.  It  is  enough  in 
Michigan  if  the  officer  certifies  to  the  fact  of  an  [569] 
acknowledgment  by  the  proper  party.  That 
has  been  done  in  this  case.  The  statement  is 
that  Ash-kum,  an  Indian  Chief,  came  before  the 
officer  and  made  the  necessary  acknowledg- 
ment. This  implies  that  the  grantor  was  in 
some  way  known  to  the  officer,  and  that  the  ac- 
knowledgment was,  in  fact,  made.  The  making 
of  the  certificate  was  an  official  act  done  under 
the  sanction  of  an  official  oath,  and  is  presump- 
tively true.  The  laws  of  Michigan  did  .  ot  re- 
quire the  officer  to  state  in  his  certificate  the 
evidence  by  which  the  identity  of  the  person 
was  established  in  his  mind.  It  was  enough 
that  he  certified  to  the  fact. 

The  fact  that  the  grantor  was  in  this  case  an 
Indian  is  unimportant.  The  duty  of  the  officer 
was  precisely  the  same  in  respect  to  him  as  it 
was  to  other  men.  The  officer  must,  in  his  case 
as  in  others,  be  satisfied  of  the  identity  of  the 
person,  as  well  as  of  the  fact  of  an  acknowledg- 
ment. That  being  done  it  was  his  duty  to  make 
the  certificate.  There  is  nothing  in  Dewey  v. 
Campau,  4  Mich.,  565,  to  the  contrary  of  this. 
There  the  deed  was  rejected  because  the  officer 
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in  effect  only  certified  that  he  was  told  by  an 
interpreter,  that  an  Indian  woman  made  the 
acknowledgment,  no  power  having  been  given 
him  to  swear  an  interpreter  for  such  a  purpose. 
Here  the  certificate  is  that  an  acknowledgment 
was,  in  fact,  made.  That  is  enough  until  im- 
peached. 

It  is  next  objected  that  there  was  no  proof 
that  Willard  was  at  the  time,  in  fact,  a  justice 
of  the  peace.  The  laws  of  Michigan  required  no 
other  evidence  ot  that  fact,  to  entitle  a  deed  to 
record,  than  the  certificate  of  the  officer  himself. 
That  was given  in  this  case, and  in  addition  itwas 
shown  that  he  was  acting  as  a  justice  of  the  peace 
at  the  time.  This  makes  it  unnecessary  to  con- 
sider whether  the  certificate  of  the  Secretary  of 
State,  of  the  fact  of  his  appointment,  was  com- 
petent evidence.  The  law  aid  not  require  a  copy 
ot  his  commission  or  proof  of  his  having  taken 
the  official  oath.  It  was  sufficient  that  he  was 
acting  under  color  of  right.  That  fact  was 
clear!}'  shown.  This  disposes  of  the  case,  so  far 
as  the  proof  of  the  deed  was  concerned.  Hav- 
ing been  executed  in  conformity  with  the  laws 
of  Michigan,  and  recorded,  a  certified  copy 
15701  with  tue  recIuisitc  certificate  of  conformity  an- 
'  J  nexed  was  admissible  in  evidence,  according  to 
the  laws  of  Illinois,  after  proof  of  the  loss  of 
the  original. 

In  respect  to  the  request  which  was  made  of 
the  court  to  charge  the  jury  as  to  the  effect  of 
fraud  in  the  procurement  of  the  deed,  it  is  suf- 
ficient to  say  there  is  not  a  particle  of  evidence  in 
the  record  to  sustain  such  a  claim.  If  the  jury 
had  found  for  the  plaintiff  on  any  such  theory, 
it  would  have  been  the  duty  of  the  court  to  set 
the  verdict  aside  and  grant  a  new  trial.  Conse- 
quently, there  was  no  error  in  refusing  the 
charge  requested. 

The  judgment  is  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clera,  Sup.  OOUK  TJ.  3. 


CHARLES  J.  BONAPARTE,  Ext.  of  Eliza- 
beth Patterson,  Deceased,  Plff.  in  Err., 

'  9. 

APPEAL  TAX  COURT  OF  BALTIMORE 

CITY. 

(See  8.  C.  14  Otto,  5KWM6.) 

Taxation  of  public  debt  of  State— constitutional 
provision. 

L  The  registered  public  debt  oi  one  State,  exempt 
from  taxation  by  the  debtor  State  or  actually  taxed 
there,  is  taxable  by  another  State  when  owned  by  a 
resident  ot  the  latter  State,  and  by  such  taxation  no 
obligation  oi  the  contract  of  the  debtor  State  is  im- 
paired. 

2.  Immunity  from  such  taxation  does  not  arise 
from  article  4,  section  1,  ot  the  Constitution,  which 
provides  that  full  faith  and  credit  shall  be  given  in 
each  State  to  the  public  Acts  of  every  other  State. 
[No.  172.] 

Submitted  Dec.  8,  1881.  Decided  Jan.  16,  1882. 

P\  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland. 

This  action  was  commenced  by  petition  filed 
in  the  Baltimore  City  Court  by  Elizabeth  Pat- 
terson, stating  that  by  the  return  of  the  Board 
of  Control  and  Review,  No.  3,  of  theCitv,  made 
to  the  Appeal  Tax  Court. within  thirty  daysbe- 
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fore  the  filing  of  the  petition,  in  accordance 
with  the  provisions  of  chapter  260  of  the  Acta 
oi  Assembly  of  1870,  there  appeared  to  have 
been  valued  to  the  petitioner,  for  the  purposes 
of  state  and  municipal  taxation,  the  following 
property: 

Private  securities  $  10,000 

City  of  New  York  stock,  6  per  cent, . .  105,100 
City  of  New  York  stock,  7  per  cent, ..  15,000 
County  of  New  York  stock,  7  per  cent,  10,000 
County  of  New  York  stock,  6  per  cent,  50,000 
State  of  New  York  stock,  6  per  cent, .  30,000 
State  of  Pennsylvania  stock,  6  per  cent,  50,000 

State  of  Ohio  stock,  6  per  cent   86,000 

City  of  Philadelphia  stock,  6  per  cent,  116,000 

The  petitioner  claimed  that  all  of  the  above 
mentioned  property,  so  valued  to  her  by  the 
Board,  was  either  not  owned  by  her  or  exempt- 
ed from  such  valuation,  and  that  the  same 
should  be  stricken  from  the  list  of  property 
valued  to  her  by  the  said  Appeal  Tax  Court. 
By  an  amendment  to  the  petition,  the  petitioner 
alleged  that  the  above  stocks  were  registered 
stocks,  transferable  only  on  the  books  of  pub- 
lic officers  of  the  State,  and  that  the  interest 
was  only  payable  at  the  respective  seats  of  gov- 
ernment, excepting  the  Ohio  stock,  of  which 
the  interest  was  payable  in  New  York,  and  that 
no  profit  could  be  derived  from  the  stocks  ex- 
cept through  the  doing  of  acts  necessarily  to  be 
done  outside  of  Maryland. 

By  agreement,  the  Baltimore  City  Court  ren- 
dered a  decree  pro  forma  in  favor  of  the  peti- 
tioner. The  Appeal  Tax  Court  appealed  to  the 
Court  of  Appeals  of  the  State,  where  the  judg- 
ment of  the  lower  court  was  reversed.  The  pe- 
titioner appealed  to  this  court. 

The  propriety  of  the  valuation  of  the  private 
securities,  so  called  in  the  above  list,  is  not  in 
question  here.  Of  the  remainder  it  appeared 
that  certain  portions  were  exempt  from  taxation 
in  the  States  where  they  were  issued,  while  oth- 
er portions  do  not  appear  to  have  been  so  ex- 
empt. 

Messrs.  I.  Nevett  Steele  and  Charles  J. 
Bonaparte,  for  plaintiff  in  error. 

Mr.  Charles  J.  M.  Gwinn,  Atty-Oen.  of 
Maryland,  for  defendant  in  error. 

Mr.  Chief  Justice  Waite  delivered  theopin 
ion  of  the  court: 

The  question  we  are  asked  to  decide  in  this  1 594  I 
case  is,  whether  the  registered  public  debt  of  one 
State,  exempt  from  taxation  by  the  debtor  State, 
or  actually  taxed  there,  is  taxable  by  another 
State  when  owned  by  a  resident  of  the  latter 
State.  Wc  know  of  no  provision  of  the  Con- 
stitution of  the  United  States  which  prohibits 
such  taxation.  It  is  conceded  that  no  obliga- 
tion of  the  contract  of  the  debtor  State  is  im- 
paired. The  only  agreement  as  to  taxation  was 
that  the  debt  should  not  be  taxed  by  the  State 
which  created  it. 

It  is  insisted,  however,  that  the  immunity 
asked  for  arises  from  article  IV.,  section  1  of 
the  Constitution,  which  provides  that  full  faith 
and  credit  shall  be  given  in  each  State  to  the 
public  Acts  of  every  other  State.  We  are  un- 
able to  give  such  an  effect  to  this  provision. 
No  State  can  legislate  except  with  reference  to 
its  own  jurisdiction.  One  State  cannot  exempt 
property  from  taxation  in  another.  Each  State 
is  independent  of  all  the  others  in  this  partic- 
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ular.  We  are  referred  to  no  statute  of  the 
debtor  State  which  attempts  to  separate  the  situs 
of  the  debt  from  the  person  of  the  owner,  even 
if  that  is  within  the  scope  of  the  legislative 
power  of  the  State.  The  debt  was  registered, 
but  that  did  not  prevent  it  from  following  the 
person  of  its  owner.  The  debt  still  remained  a 
chose  in  action.with  all  the  incidents  which  per- 
tain to  that  species  of  property.  It  was  "  mov- 
able," like  other  debtd,  and  had  none  of  the 
attributes  of  "  immovability."  The  owner  may 
be  compelled  to  go  to  the  debtor  State  to  get 
what  is  owing  to  him,  but  that  does  not  affect 
[505]  his  citizenship  or  his  domicil.  The  debtor  State 
is  in  no  respect  his  sovereign,  neither  has  it  any 
of  the  attributes  of  sovereignty  as  to  the  debt  it 
owes,  except  such  as  belong  to  it  as  a  debtor. 
All  the  obligations  which  rest  on  the  holder  of 
the  debt  as  a  resident  of  the  State  in  which  he 
dwells,  still  remain,  and  as  a  member  of  society 
he  must  contribute  his  just  share  towards  sup- 
porting the  government  whose  protection  he 
claims  and  to  whose  control  he  has  submitted 
himself. 

It  is  true,  if  a  State  could  protect  its  securi- 
ties from  taxation  everywhere  it  might  succeed 
in  borrowing  money  at  reduced  interest ;  but 
inasmuch  as  it  cannot  secure  such  exemption 
outside  of  its  own  jurisdiction,  it  is  compelled 
to  go  into  the  market  as  a  borrower,  subject 
to  the  same  disabilities  in  this  particular  as 
individuals.  While  the  Constitution  of  the 
United  States  might  have  been  so  framed  as  to 
afford  relief  against  such  a  disability,  it  has  not 
been,  and  the  States  are  left  free  to  extend  the 
comity  which  is  sought  or  not,  as  they  please. 

Taxation  of  the  debt  within  the  debtor  State 
does  not  change  the  legal  situs  of  the  debt  for 
any  other  purpose  than  that  of  the  tax  which 
is  imposed.  Neither  does  exemption  from  tax- 
ation. 

As  the  only  federal  question  involved  was 
decided  right  in  the  court  below,  we  cannot 
look  into  the  other  errors  which  have  been  as- 
signed. Murdoch  v.  Memphis,  20  WalL,  590 
[87  U.  S.,  XXII.,  429]. 
Hit  judgment  it  affirmed. 
True oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court, U.  8. 


HOBART  C.  DUGGER  and  ALICE  V. 
SPRAGUE,  By  Her  Husband,  Myron  T. 
[590]      Spraoue,  Plffs.  in  Err., 

WILLIS  P.  BOCOCK  et  al. 
(See  8.  C,  14  Otto,  666-604.) 
Federal  question — confederate  bonds. 

L  A  federal  question  is  not  necessarily  involved  in 
a  case  because  the  consideration  of  a  contract  to  be 
enforced  was  Confederate  money,  or  because  pay- 
mont  of  a  debt  was  made  in  such  money. 

2.  The  effect  on  a  contract  of  the  coercion  em- 
ployed to  tret  Confederate  bonds  taken  in  its  pay- 
ment, is  not  a  federal  question. 

[No.  165.] 

Argued  Dec.  5,  6,  1881.  Decided  Jan.  16,  1882. 


Hon.— Jurisdiction  of  U.  S.  Supreme  Court  where 
federal  question  arises,  or  where  is  drawn  in  questUm 
Hlatutc,  treaty  or  Constitution  of  U.  S.  See,  note  to 
Matthews  v.  Zanc,  S  U.  8.  (4  Cranch),  382 ;  note  to  Mar- 
tin v.  Hunter.  14  U.  8.  (1  Wheat,),  804;  and  note  to 
WiL  ams  v.  Norris.  25  U.  8.  (12  Wheat,),  117. 
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F ERROR  to  the  Supreme  Court  of  the  State 
of  Alabama. 
The  case  is  stated  by  the  court. 
Messrs.  J.  T.  Jones  and   Michael  L. 
Woods,  for  defendants  in  error. 

Mr.  Samuel  P.  Phillips,  for  plaintiffs  in 
error. 

Mr.  Chief  Justice  Waits  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity  begun  by  the  appel- 
lants, two  of  the  children  and  heirs  of  Henry 
Dugger,  deceased.  The  case,  which  was  decided 
on  demurrer  to  the  bill,  may  be  stated  generally 
as  follows : 

Henry  Dugger,  a  citizen  of  Alabama,  died  in 
1852,  leaving  Alice  G.  Dugger,  his  widow,  and 
eight  children,  of  whom  the  present  appellants 
were  the  youngest.  The  widow  was  appointed 
by  the  Probate  Court  of  Marengo  County  ad- 
ministratrix of  the  estate,  which  consisted  of 
lands  and  personal  property.  The  estate  being 
free  from  debt,  the  administratrix,  on  the  8d  of 
September,  1860,  filed  her  petition  in  the  pro- 
bate court  for  leave  to  self  the  lands  for  the 
purposes  of  distribution.  The  proper  order  was 
made,  and  on  the  19th  of  November  the  lands 
were  sold  to  Willis  P.  Bocock,  one  of  the  ap- 
pellees, at  $42.01  an  acre,  amounting  in  the  ag 
gregate  to  $28,806.40.  For  the  purchase  money 
Bocock  gave  his  three  notes  with  sureties  to  the 
administratrix,  one  for  $10,870.80,  payable  No- 
vember 19,  1861,  another  for  $11,138.47,  pay- 
able November  19,  1862,  and  the  other  for 
$11,906.64,  payable  November  19,  1868.  This 
sale  was  reported  to  and  confirmed  by  the 
court,  but  under  the  law  of  Alabama  the  legal 
title  to  the  lands  did  not  pass  from  the  heirs  to 
the  purchaser  until  the  purchase  money  was 
paid,  and  a  conveyance  actually  made  under  an 
order  of  the  court  for  that  purpose.  Until  such 
a  conveyance  the  heirs  might  maintain  eject-  r.A<*i 
ment  for  the  recovery  of  possession  if  the  con-  l*""! 
ditions  of  the  sale  were  not  complied  with.  Doe 
v.  Hardy,  52  Ala.,  297. 

It  is  averred  in  the  bill  "  That  although  said 
Willis  P.  Bocock  was  the  ostensible  purchaser 
of  the  whole  of  said  land,  yet,  by  some  ar- 
rangement between  him  and  said  Henry  A. 
Tayloe,  made  before  or  at  the  time  of  said  pur- 
chase, said  Tayloe  obtained  by  the  understand- 
ing with  Bocock  the  one  hundred  and  ninety- 
six  acres  of  land  before  mentioned,  and  under- 
took with  said  Bocock,  to  pay  the  purchase 
money  for  the  same  at  the  rate  aforesaid,  and 
said  Tayloe  went  into  and  has  since  had  posses- 
sion thereof."  The  present  suit  is  brought  with 
reference  to  this  one  hundred  and  ninety-six 
acres  only,  the  whole  property  sold  consisting 
of  something  more  than  six  hundred  and  forty 
acres. 

The  bill  then  proceeds  to  state  as  follows : 
"  VI.  Your  orator  and  oratrix  further  show 
to  Your  Honor  that  neither  said  Bocock  nor 
anyone  else  has  ever  paid  the  purchase  money 
evidenced  by  said  notes,  or  any  part  thereof, 
according  to  terms  of  his  purchase,  or  in  any 
manner,  except  as  hereinafter  stated,  and  the 
purchase  money  for  said  one  hundred  and 
ninety-six  acres,  with  interest  thereon,  remains 
wholly  unpaid. 

VII.  That  said  Bocock  took  up  the  said  two 
notes  first  falling  due  with  Confederate  States 
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treasury  notes,  and  the  said  note  last  falling  due 
ho  took  up  by  handing  over  to  Mrs.  Alice  G. 
Dugger  bonds  of  the  Confederate  States.  Your 
orator  and  oratriz,  who  were  then  infants, 
state,  upon  information  and  belief,  that  Bocock 
and  the  defendant,  Henry  A.  Tayloe,  together 
urged  said  Alice  G.  Dugger  to  accept  said  Con- 
federate notes  and  bonds  in  payment  of  said 
Bocock's  notes,  at  a  time  when  all  of  her  chil- 
dren who  were  of  age  were  absent  from  home, 
and  the  said  Alice  G.  Dugger  received  such 
Confederate  notes  for  the  note  first  falling  due, 
wi thou*  remonstrance  ;  she  reluctantly  yielded 
and  received  the  Confederate  notes  for  the  note 
secondly  falling  due,  but  when  they  urged  her 
to  accept  the  said  treasury  notes  or  Confederate 
bonds  for  the  last  note,  she  peremptorily  re- 
fused to  accept  said  Confederate  notes  and 
bonds,  which  were  then  really  almost  worth- 

|S98]  less,  in  payment  of  said  note,  and  for  a  long 
time  she  continued  to  refuse,  and  sent  the  said 
Bocock  and  Tayloe  away  without  taking  the 
offer  ;  but  she  had  great  confidence  in  and  es- 
teem for  said  Bocock  and  Tayloe,  who  were 
her  neighbors,  and  were  men  of  high  character, 
and  they  brought  great  pressure  to  bear  on  her 
to  induce  her  to  take  the  Confederate  notes  or 
bonds.  They  represented  to  her  that  she  would 
be  ruinously  taxed  by  the  Confederate  Govern- 
ment if  she  refused  to  take  Confederate  money 
in  payment  of  said  note,  and  that  she  would  be 
made  to  pay  the  tux  in  gold,  and  they  or  one  of 
them  reported  her  refusal  to  the  Confederate 
tax  collector,  who  called  upon  her  and  told  her 
he  was  informed  of  her  refusal,  and  finally, 
under  great  pressure,  under  protest  and  unwil- 
lingly, the  said  Alice  G.  Dugger  very  reluc- 
tantly yielded  and  took  said  Confederate  bonds, 
and  gave  up  to  said  Bocock  said  last  note.  The 
sons  of  Alice  G.  Dugger,  then  of  age,  were  ab- 
sent in  the  army." 

Payment  of  the  purchase  money  was  never 
reported  in  form  to  the  court  by  Mrs.  Dugger, 
and  no  order  was  ever  made  for  her  to  convey 
the  property.  Neither  did  she  ever  execute  any 
conveyance,  but  at  the  April  Term,  1864,  of  the 
court  she  filed  her  final  account  as  administra- 
trix, in  which  she  charged  herself  with  the  pur- 
chase money,  making  no  mention  of  the  fact 
that  it  had  been  paid  in  the  notes  and  bonds  of 
the  Confederate  States.  This  account  was  au- 
dited and  settled  by  the  court,  and  a  distribu- 
tion ordered.  The  balance  found  due  from  the 
administratrix  was  $40,170.41,  of  which  the 
share  of  each  distributee  was  $5,021 .80.  These 
appellants  were  then  infants,  and  the  record 
shows  that  they  were  represented  in  the  pro- 
ceedings for  settlement  and  distribution  by  H. 
A.  Woolf.  Mrs.  Dugger  was  at  the  time  their 
guardian,  and  she  charged  herself  in  her  ac- 
counts as  guardian,  which  were  then  pending 
before  the  court  for  partial  settlement,  with  the 
distributive  shares  of  her  wards. 

In  1866,  after  the  close  of  the  war,  no  con- 
veyance having  been  made  to  Bocock,  Mrs. 
Dugger  and  her  surviving  children,  including 
the  present  appellants,  who  were  still  infants, 
commenced  a  suit  in  one  of  the  state  courts  of 
Alabama,  in  the  nature  of  an  action  of  eject- 
ment, against  Bocock  and  Tayloe  to  recover  the 
lands.  Fearing  that  an  attempt  would  be  made 
by  the  defendants  to  get  a  deed,  the  widow  and 

(590]  heirs  on  the  12th  of  May,  1866,  filed  in  the 
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probate  court  their  protest  against  any  order  to 
that  effect,  but  the  bill  avers  that  Bocock  did, 
"  For  the  express  purpose  of  defeating  said  ac- 
tion at  law,  on  the  twenty-first  day  of  March, 
1868,  file  his  petition  in  said  probate  court,  * 
*  *  wherein  he  represented  and  stated  that 
he  had  paid  the  whole  purchase  money  for  said 
lands,  when  in  fact  he  had  never  paid  it,  or  any 
part  thereof,  otherwise  than  in  Confederate 
States  treasury  notes  and  bonds,  as  already 
herein  set  forth  in  detail;  and  further  setting 
forth  in  his  petition  that  the  said  Alice  G.  Dug- 
ger had  not  reported  such  payment,  though 
more  than  a  reasonable  time  had  elapsed  for 
her  to  have  done  so,  and  praying  that  an  order 
for  a  conveyance  of  said  lands  to  him  might 
be  made;  and  said  probate  court,  notwithstand- 
ing said  caveat  and  protest  filed  by  the  heirs-at- 
law  of  said  Henry  Dugger,  deceased,  long  be- 
fore that  time,  and  which  was  then  on  file,  and 
without  notice  to  the  administratrix  or  to  any 
of  the  said  heirs,  and  without  the  knowledge 
by  them  of  said  application,  and  upon  ex  parte 
proof  made  by  said  Bocock,  did  appoint  Henry 
A.  Woolf,  a  brother  of  the  Judge  of  said  court, 
and  an  entire  stranger  to  the  estate,  having  no  in- 
terest therein  or  knowledge  of  the  affairs  there- 
of, to  execute  titles  to  said  Bocock;  and  said 
Woolf,  in  compliance  with  said  order  and  de- 
cree of  said  court,  made  conveyances  of  said 
lands  to  said  Bocock,  without  notice  to  or  knowl- 
edge by  the  administratrix.  *  *  *  And  the 
said  action  in  the  nature  of  ejectment  brought 
by  said  heirs  was  defeated  by  the  production  of 
said  conveyance,  on  the  ground  that  the  rem- 
edy was  by  direct  proceedings  in  chancery  to 
impeach  said  order  or  decree." 

On  the  11th  of  June,  1868,  after  Bocock  got 
his  deed,  the  widow  and  children,  the  appel- 
lants being  represented  by  their  guardian,  en- 
tered into  an  agreement  of  compromise  with 
Bocock,  by  which,  "In  full  and  final  compro- 
mise and  settlement  of  the  claims  between  the 
parties.  *  *  *  touching  and  concerning 
their  claims  and  rights  in  and  to  the  lands  here- 
inafter mentioned,  and  of  the  suits  between 
them  in  respect  thereto,  and  of  the  damages, 
rents  and  mesne  profits,"  the  widow  and  chil- 
dren agreed  to' convey  to  Bocock  a  certain  por- 
tion ofthe  lands,  and  he  to  convey  to  them  the 
rest,  except  the  one  hundred  and  ninety-six 
acres  now  in  dispute.  By  an  express  stipula- 
tion, nothing  in  that  compromise  was  "To  im- 
pair or  affect  any  right,  title  or  claim  of  any  or  1 600] 
either  of  the  parties  of  the  second  part  [the  wid- 
ow and  children]  to  any  lands  in  possession  of 
said  Henry  A.  Tayloe,  or  to  rents  and  damages 
for  the  use  thereof  by  said  Tayloe,  or  to  any  ac- 
tion pending  against  Tayloe. 

This  agreement  was,  in  all  respects,  ratified 
by  the  appellants  after  they  came  of  age,  but  on 
the  31st  of  October,  1873,  they  began  this  suit 
to  reach  the  one  hundred  ana  ninety-six  acres 
held  by  Tayloe,  and  as  to  him  they  made  the 
following  averments: 

"Your  orator  and  oratrix  have  but  imperfect 
knowledge  or  information  of  the  exact  arrange- 
ment by  which  said  Tayloe  obtained  the  same, 
or  whether  he  has  the  same  in  his  own  name  or 
in  the  name  of  some  other  person,  and  pray 
that  said  Bocock  and  Tayloe  and  Maupin  may 
answer  and  set  forth  how  and  in  what  manner 
the  same  was  acquired  and  is  held  by  them,  or 
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either  of  them,  and  also  what  said  Tayloe  and 
Maupin,  and  each  of  them,  paid  for  it,  and  in 
what  sort  of  money  or  currency;  and  your  or- 
ator and  oratrix  state  upon  information  and  be- 
lief that  the  Confederate  currency  and  bonds 
with  which  said  Bocock  took  up  his  notes  was 
furnished  by  said  Tayloe  to  the  amount  of  the 
purchase  money  for  said  one  hundred  and  nine- 
ty-six acres,  and  that  said  payment,  though 
made  in  Bocock's  name,  was  in  full  to  the  ex- 
tent of  the  amount  due  for  said  one  hundred 
and  ninety-six  acres  made  in  part  by  said  Tay- 
loe. 

XVI.  Your  orator  and  oratrix  charge  that 
said  Tayloe  paid  nothing  for  said  land  except 
Confederate  money  and  bonds,  which  were  not 
a  valuable  consideration  as  against  your  orator 
and  oratrix,  who  were  then  minors,  and  they 
further  say  that  said  Tayloe  well  knew  that  said 
Bocock  had  paid  only  Confederate  notes  and 
bonds  for  said  lands  and,  on  information  and 
belief,  they  charge  that  he  participated  with 
said  Bocock  in  said  wrong  and  injury  to  your 
orator  and  oratrix.  And  your  orator  ana  or- 
atrix show  that  said  Maupin  is  the  son-in-law 
of  said  Tayloe,  and  lives  with  him;  that  he 
married  the  daughter  of  said  Tayloe  in  1864  or 
1861,  and  that  he  has  no  title  to  said  land  and  ' 
is  not  a  purchaser  for  value;  and  that  he  ac- 
quired whatsoever  rights  he  may  have  with  full 
.  knowledge  or  notice  that  nothing  but  Confed- 
lw»1J  crate  notes  and  bonds  had  been  paid  for  said 
land." 

The  prayer  of  the  bill  is  as  follows: 

"To  the  end,  therefore,  that  an  account  may 
be  taken  of  the  amount  due  to  your  orator  and 
oratrix,  respectively,  as  their  several  portions  of 
money  arising  from  the  sale  of  said  one  hun- 
dred and  ninety-six  acres  of  land,  as  heirs  at 
law  of  said  Henry  Dugger,  deceased,  and  as 
heirs  at  law  of  said  John  W.  Dugger,  deceased, 
and  that  payment  of  the  same  may  be  enforced 
against  said  one  hundred  and  ninety-six  acres 
of  land,  and  against  the  rents  thereof,  to  accrue 
from  the  filing  of  this  bill;  and  that  said  lands 
may  Ik:  sold  therefor,  and  that  the  decree  for 
titles  to  said  Bocock  and  the  deed  made  there- 
to may  be  held  void,  or,  if  not,  that  it  may  be 
set  aside,  or  held  to  be  subordinate  to  your  or- 
ator's and  oratrix 's  lien,  and  that  your  orator 
and  oratrix  may  have  such  other  and  further 
relief  as  to  Your  Honor  may  seem  proper  and 
as  justice  may  require." 

The  Supreme  Court  of  the  State  having  af- 
firmed the  decree  of  the  court  below  dismissing 
the  bill,  the  case  has  been  brought  here  upon  a 
writ  of  error  allowed  by  the  Chief  Justice  of  that 
court.  A  motion  to  dismiss  for  want  of  juris- 
diction has  been  made,  which  now  stands  for 
hearing  with  the  case  on  its  merits. 

The  onlv  averments  in  the  bill  that  can  by 
any  possibility  raise  a  federal  question,  are 
those  which  relate  to  the  payments  in  the  notes 
and  bonds  of  the  Confederate  States.  In  Del- 
mas  v.  Ins.  Co.,  14  Wall.,  666  [81  U.  8.,  XX., 
759],  we  said  distinctly  that  a  federal  question 
was  not  necessarily  involved  in  a  case  because 
the  consideration  of  a  contract  to  be  enforced 
was  Confederate  money,  and  Mr.  Justice  Mil- 
ler, speaking  for  the  court,  said:  "  When  a  de- 
cision on  that  point, whether  holding  such  con- 
tract valid  or  void,  is  made  upon  the  general 
principles  by  which  courts  determine  whether 
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a  consideration  is  good  or  bad  on  principles  of 
public  policy,  the  decision  is  one  we  are  not 
authorized  to  review.  Like  in  many  other  ques- 
tions of  the  same  character,  the  federal  courts 
and  the  state  courts,  each  within  their  own 
spheres,  deciding  on  their  own  judgment,  are 
not  amenable  to  each  other."  This  case  was 
followed  in  Tarter  v.  Reach,  15  Wall.,  68  [82 
U.  8.,  XXI.,  82]  ;  Bockhold  v.  Bockltold,  92  U. 
S.,  129  [XXIII.,  507]  ;  In*.  Co.  v.  Eendren,  92 
U.  8.,  286  [XXIII.,  709]  ;  Bk.  v.  McVeigh,  96  lwn> 
U.  S.,  332  [XXV.,  1101. 

In  Tuorington  v.  SmWt,  8  Wall.,  1  [7o  U.  S., 
XIX.,  361],  a  case  which  came  up  from  one  of 
the  district  courts  of  the  United  States  for  Ala- 
bama, the  question  arose  whether  contracts  for 
the  payment  of  Confederate  notes  made  during 
the  late  rebellion,  between  parties  residing  with- 
in the  Confederate  States,  could  be  enforced  in 
the  courts  of  the  United  States,  and  we  held 
that  they  could,  if  made  in  the  usual  course  of 
business  and  not  for  the  purpose  of  giving  cur- 
rency to  the  notes,  or  otherwise  aiding  the  re- 
bellion. The  Chief  Justice,  in  delivering  the 
opinion  of  the  court  said,  in  speaking  of  these 
notes:  "  As  contracts  in  themselves,  except  in 
the  contingency  of  successful  revolution,  these 
notes  were  nullities,  for,  except  in  that  event, 
there  could  be  no  payer.  They  have,  indeed, 
that  character  on  their  face,  for  they  were  pay- 
able only  'after  a  ratification  of  a  Trea  ty  of  Peace 
between  the  Confederate  States  and  the  United 
States  of  America.'  While  the  war  lasted,  how- 
ever, they  had  a  certain  contingent  value,  and 
were  used  as  money  in  nearly  all  the  business 
transactions  of  many  millions  of  people.  They 
must  be  regarded,  therefore,  as  a  cuirency  im- 
posed on  the  community  by  irresistible  force." 
And  further  on,  in  reference  to  contracts  stip- 
ulating for  payment  in  this  kind  of  currency: 
"  They  have  no  necessary  relations  to  the  hostile 
government,  whether  invading  or  insurgent. 
They  arc  transactions  in  the  ordinary  course  ol 
civil  society  and,  though  they  may  indirectly 
and  remotely  promote  the  ends  of  the  unlawful 
government,  arc  without  blame,  cxcc]  t  when 
proved  to  have  been  entered  into  with  actual  in- 
tent to  further  invasion  or  insurrection."  Such 
is  now  the  settled  rule  of  decision  in  this  court. 
Delmasv.  Ins.  Co., supra;  Confederate  Ao/e  Case, 
19  Wall. ,  556  [86  U.  8. ,  XXII. ,  199] ;  B.  B.  Co.*. 
King,  91  U.  S.,  3  [XXIII.,  186];  htevarty.  tod- 
amon,  94  U.  S.,  435  [XXIV.,  275]. 

In  llanauer  v.  Woodruff,  15  Wall. ,  447  [82  U. 
8.,  XXI.,  227],  it  was  held  that  "  The  warbonds. 
issued  by  the  Secession  Ordinance  of  Arkr.nsas, 
though  used  as  a  circulating  medium  in  that 
State  and  about  Memphis,  did  not  constitute 
any  forced  currency  which  the  people  in  the 
State  and  city  were  obliged  to  use,"  and  "  that 
they  were  only  a  circulating  medium  in  the 
sense  that  any  negotiable  money  instruments, 
in  the  payment  of  which  the  community  has 
confidence,  constitute  a  circulating  modiim." 
For  this  reason  we  decided  in  that  case,  which 
came  up  from  the  Circuit  Court  of  the  United  (603) 
States  for  the  Eastern  District  of  Arkansas,  that 
a  note  given  in  the  purchase  of  such  bonds 
could  not  be  enforced  in  the  courts  of  the  United 
States.  Mr.  Justice  Field,  in  delivering  theopin- 
ion  of  the  court,  stated  the  difference  between 
that  case  and  Thorington  v.  Smith  to  be  "  The 
difference  between  submitting  »e  a  force  which 

104  1'.  S. 


Digitized  by 


Google 


1881. 


Davis  v.  Fredericks. 


618-820 


could  not  be  controlled,  and  voluntarily  aiding 
to  create  that  force." 

In  the  light  of  these  cases  it  is  easy  to  see  that 
this  bill  does  not  necessarilyinvolve  the  decision 
of  any  federal  question.  There  is  no  pretense 
that  the  parties  intended,  in  the  payments  that 
were  made,  to  aid  the  rebellion.  Neither  is  it 
alleged  that  the  first  and  second  notes  were  paid 
in  any  other  than  the  usual  course  of  business. 
As  to  the  third,  the  utmost  that  can  be  claimed 
from  the  allegations  is,  that  Mrs.  Dugger  was 
forced  against  her  will  to  accept  the  Confeder- 
ate bonds  and  give  up  the  note.  There  can  be 
no  doubt  that  under  our  decisions  the  payment 
of  the  first  and  second  notes  was  good,  if  Mrs. 
Dugger  wop  authorized  by  law  to  accept  any- 
thing else  than  lawful  money.  About  the  third, 
the  question  presented  was,  apparently,  not  as 
to  the  validity  of  the  Confederate  bonds,  but  as 
to  the  effect  of  the  coercion  employed  to  get 
them  taken.  None  of  these  are  federal  ques- 
tions. Neither  is  the  further  one,  whether  a 
payment  good  as  to  Mrs.  Dugger  would  be 
good  as  to  these  appellants.  All  these  questions 
are  of  a  class  as  to  which  the  judgment  of  the 
state  court  is  final  and  not  reviewable  here. 

The  rule  in  relation  to  our  jurisdiction  is,  that 
it  must  either  appear  from  the  record  in  express 
terms  that  there  has  been  a  decision  against  the 
right  claimed  under  the  Constitution,  laws  or 
treaties  of  the  United  States,  or  that  the  judg- 
ment or  decree  complained  of  could  not  have 
been  given  without  so  deciding.  Murray  v. 
Charleston,  96  U.  8.,  442  [XXIV.,  7611.  Here 
there  are  no  averments  in  the  bill  which  direct- 
ly present  the  validity  under  the  laws  of  the 
United  States  of  a  payment  in  Confederate  se- 
curities, and  it  may  fairly  be  inferred  that  the 
appellants  relied  upon  an  entirely  different 
ground  for  the  relief  they  asked.  Such  being 
the  case,  no  federal  question  was  necessarily  in- 
volved in  the  decision  that  has  been  made.  As 
the  burden  is  on  the  appellants  to  show  our  ju- 
risdiction, and  we  cannot  entertain  the  case  un- 
less they  have  done  so,  the  motion  to  ditmiu  it 
granted. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  gup.  Court,  U.  S. 

Clted-106  U.  8.,  484;  111  C.  8.,  7». 


ANDREW  J.  DAVIS  et  al.,  Appti., 
t. 

SARAH  J.  FREDERICKS. 

(See  S.  C  14  Otto,  8UHB0.) 

Property  of  married  woman. 

Whore  a  wife  paid  for  property  in  cash  from  her 
own  separate  fund*,  it  is  not  liable  for  her  husband's 
debts  on  the  ground  that  the  deed  to  her  was  made 
in  fraud  of  hto  creditors. 


[No.  177.] 

Argued  Dec  19,  1881.    Decided  Jan.  16, 188t. 

APPEAL  from  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 
The  case  is  sufficiently  stated  in  the  opinion. 
Mettrt.  Richatrd  T.  Merrick  and  Martin 
F.  Morrit,  for  appellants. 

Meter*.  Samuel  Shellabarger  and  Jere- 
miah N.  Wilton,  for  appellee. 

See  14  Otto. 


Mr.  Chief  Justice  Wswite  delivered  the  opin- 
ion of  the  court: 

Section  2  of  "An  Act  Concerning  the  Prac- 
tice in  Territorial  Courts  and  Appeals  there- 
from," passed  April  7,  1874,  18  Stat,  at  L.,  27, 
ch.  86,  Sup.  R.  8..  18,  is  as  follows: 

"  That  the  appellate  jurisdiction  of  the  Su- 
preme Court  of  the  United  8tates  over  the  judg- 
ments and  decrees  of  said  territorial  courts  in 
cases  of  trial  by  jury  shall  be  exercised  by  writ 
of  error,  and  in  all  other  cases  by  appeal  ac- 
cording to  such  rules  and  regulations  as  to  form 
and  modes  of  proceeding  as  the  said  Supreme 
Court  have  prescribed  or  may  hereafter  pre-  r-.ai 
scribe;  ltovided.  That  on  appeal,  instead  of  the  lttlw  J 
evidence  at  large,  a  statement  of  the  facts  of 
the  case  in  the  nature  of  a  special  verdict,  and 
also  the  rulings  of  the  court  on  the  admission 
or  rejection  of  evidence  when  excepted  to,  shall 
be  made  and  certified  by  the  court  below,  and 
transmitted  to  the  Supreme  Court  together  with 
the  transcript  of  the  proceedings  and  judgment 
or  decree;  but  no  appellate  proceedings  in  said 
Supreme  Court,  heretofore  taken  upon  any  such 
judgment  or  decree,  shall  be  invalidated  by  rea- 
son of  being  instituted  by  writ  of  error  or  by 
appeal."  *  *  * 

As  such  appeals  lie  to  this  court  only  from 
the  Supreme  Court  of  a  Territory,  R.  8.,  sec. 
702,  it  follows  that  the  statement  both  as  to 
facts  and  rulings  on  which  we  are  to  act,  must 
be  made  directly  or  indirectly  by  that  court.  In 
StrinqfeUow  v.  <  Vwn,  99  U.  8.,  614  [XXV.,422], 
we  said  that  where,  under  the  practice  in  a  Ter- 
ritory, a  case  went  from  the  district  court  to 
the  Supreme  Court  on  a  statement  of  facts,  and 
there  was  a  general  judgment  of  affirmance,  the 
statement  of  facts  made  by  the  district  court, 
thus  approved  and  enforced  by  the  Supreme 
Court,  would  be  accepted  here  as  a  "statement 
of  facts  "  made  by  the  Supreme  Court  under 
the  requirements  of  this  Act.  And  so,  too,  if 
there  was  a  reversal  of  the  decree  of  the  district 
court  and  a  different  decree  entered  in  the  Su- 
preme Court  upon  the  facts  as  stated.  In  the 
present  case  there  was  no  statement  of  facts 
made  by  the  district  court.  The  only  questions 
presented  to  the  Supreme  Court  were  those 
which  arose  on  the  rulings  of  the  district  court 
in  the  admission  or  rejection  of  evidence,  and 
in  its  charge  to  a  jury  impaneled  to  try  certain 
questions  prepared  and  submitted  to  them.  The 
judgment  having  been  affirmed,  Davis,  the  ap- 
pellant, asked  that  a  statement  of  facts  be  made 
by  the  Supreme  Court  and  certified  up  with  the 
transcript  of  the  proceedings  on  an  appeal.  This 
request  was  complied  with,  and  from  the  state- 
ment made  it  appears  that  prior  to  July  1, 1871, 
Davis,  the  appellant,  held  the  title  to  a  certain 
saw-mill,  which  on  that  day  he  conveyed  by 
deed,  with  covenants  of  warranty,  to  the  appel- 
lee, Sarah  J.  Fredericks  and  W.H.  Drew.  Aft- 
erwards, in  1872,  Davis  and  Drew  built  a  flour- 
ing-mill  on  another  piece  of  land,  which  they 
continued  to  own  in  common  until  March  80, 
1874,  when  Drew  sold  his  half  to  Mrs.  Freder- 
icks for  $2,000,  which  she  paid  him  in  cash 
from  her  own  separate  funds.  Jn  the  same 
day  Mrs.  Fredericks  sole1  .ud  conveyed  to  Drew  LOBUJ 
her  half  of  the  saw-mill,  receiving 'in  payment 
certain  notes  and  securities.  Afterwards,  Mrs. 
Fredericks  began  this  suit  against  Davis  to  ob- 
tain a  partition  of  the  flouring-mill  property. 

848 


Digitized  by 


Google 


480-488 


Supreme  Coubt  of  the  United  States. 


Oct.  Teem, 


As  the  property  was  indivisible,  a  sale  was  nec- 
essary to  effect  the  partition. 

In  March,  1875,  Davis  sued  the  husband  of 
Mrs.  Fredericks  to  recover  a  debt  which  he 
claimed  was  due  him,  and  attached  the  half  of 
the  flouring-mill  standing  in  the  name  of  Mrs. 
Fredericks,  as  the  property  of  her  husband.  In 
the  partition  suit  he  insisted  that  Mrs.  Freder- 
icks held  the  property  in  fraud  of  his  rights  as 
an  attaching  creditor  of  her  husband,  and  at- 
tempted to  make  proof  of  that  fact,  so  that  he 
might  reach  by  his  attachment  the  part  of  the 
proceeds  of  the  sale  that  would  otherwise  be  set 
off  to  her.  For  this  purpose  he  offered  to  prove 
that  his  own  conveyance  to  her  of  the  one  half 
of  the  saw-mill  was  in  fraud  of  his  own  rights 
as  a  creditor  of  her  husband.  This,  as  appears 
from  the  statement,  the  Supreme  Court  ruled 
he  was  estopped  by  his  deed  to  her,  from  doing. 

The  assignments  of  error  relate  principally  to 
the  questions  arising  on  this  ruling,  but  we  deem 
it  unnecessary  to  consider  them,  as  we  agree 
with  the  court  below  that,  in  view  of  the  other 
facts  which  have  been  directly  found,  it  is 
wholly  immaterial  whether  there  was  fraud  in 
the  saw-mill  transaction  or  not.  It  is  express  \ 
stated  to  have  been  a  fact  that  Mrs.  Fredericks 
paid  for  the  flouring-mill  in  cash  from  her 
own  separate  funds,  and  with  this  found  there 
is  nothing  whatever  in  the  case  to  impeach  or  in 
any  manner  invalidate  the  conveyance  from 
Drew  to  her.  The  decree  is  affirmed. 
True  copy.  Test: 

James  H.  MeKenney,  Clerk,  Sup.  Court,  U.  8. 


UNITED  8TATES,  Appt., 
t. 

PACIFIC  MAIL  8TEAMSHD?  COMPANY. 
(Bee  S.  C.,  14  Otto,  480-482.) 
Mail  contract — stipulation. 

1.  In  this  case,  at  the  last  Term,  ante,  the  principal 
question  whether  the  mails  had  been  carried  by  the 
Pacific  Mail  Steamship  Company  between  San  Fran- 
cisco and  Hong-Kong  in  such  vessels  as  the  contract 
required,  was  adjudicated,  and  is  no  longer  open  to 
inquiry. 

2.  By  the  stipulation  mentioned  in  the  opinion,  it 
was  not  intended  to  consent  to  a  re-opening  of  the 
question  touching  the  character  of  any  vessel  in 
which  the  mails  had  been  carried  under  that  con- 
tract. 

[No.  1070.] 

Submitted  Jan.  6,  1882.  Decided  Jan.  tS,  188S. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 
Messrs.  Samuel  F.  Phillip  a,5Wt  a /or- Cen. , 
and  John  8.  Blair,  for  appellant. 

Messrs.  John  F.  Farnaworth  and  Will* 
isvm  E.  Chandler,  for  appellees. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  case  was  before  us  at  the  last  Term,  on 
the  appeal  of  the  Steamship  Company,  and  the 
judgment  of  the  Court  of  Claims  was  reversed 
and  the  case  remanded,  with  directions  to  ren- 
der a  judgment  in  conformity  to  the  opinion  of 
this  court  [ante,  4191. 

The  principal,  in  fact  the  only  question  then 
considered,  was,  whether  the  mails  [had  been 
860 


carried  by  the  Company  between  San  Francison 
and  Hong-Kong  in  vessels  of  the  character  re- 
quired by  the  contract 

The  finding  of  facts  on  that  subject  by  the 
Court  of  Chums  enabled  us  to  decide,  that  apart 
from  the  City  of  Pekin's,  which  was  governed 
by  considerations  peculiar  to  itself,  of  the  other 
twelve  voyages  for  which  the  claimants  asserted 
a  right  to  recover,  six  had  been  performed  in 
vessels  of  the  character  required  by  the  con- 
tract, and  six  had  not.  All  these  vessels,  their 
names  and  class,  were  specifically  set  out  in  the 
finding  of  facts,  and  the  voyage  of  the  Japan, 
commencing  August  29,  1874,  at  San  Francisco, 
is  one  of  those  held  by  this  court  in  its  opinion 
to  have  been  performed  in  a  proper  vessel,  for 
which  the  claimants  were  entitled  to  recover. 

The  whole  matter  would  seem  to  have  been 
thus  closed,  but  for  the  following  sentence  in 
the  opinion:  "There  may  be  deductions  for 
non-performance  of  duty,  or  other  matters  pro- 
vided for  in  the  contract  in  regard  to  which  no  [  48 1  ] 
finding  is  made  by  the  Court  of  Claims,  but 
which  will  be  open  to  inquiry  on  the  return  of 
the  case  to  that  court." 

When  the  case  came  before  that  court  again 
on  the  mandate  and  opinion  of  this  court,  it  was 
conceded,  by  stipulation,  as  a  fact,  that  on  this 
voyage  of  the  Japan  she  stopped  at  Yokohama 
and  sent  the  mails  by  other  vessels  to  Hong- 
Kong,  and  that  the  return  mail  from  Hong- 
Kong  to  Yokohama  was  carried  in  the  same 
manner,  the  Japan  returning  in  due  time  with 
a  mail  to  San  Francisco. 

It  is  argued  by  counsel  for  the  United  States 
that  this  fact  invalidates  the  entire  claim  under 
that  voyage,  because  the  whole  of  it  was  not 

Eerformea  in  vessels  of  the  character  required 
y  the  contract 

The  Court  of  Claims  was  of  opinion  that  this 
matter  was  not  open  to  inquiry  under  the  ruling 
made  by  this  court,  and  in  this  we  concur. 

The  questions  of  the  character  of  the  vessels 
in  which  the  mail  had  been  carried  by  the  claim- 
ants, and  their  conformity  to  the  contract  with 
the  Government,  were  the  very  questions,  and 
the  only  questions,  in  issue  before  the  Court  of 
Claims  and  before  this  court  The  former  made, 
as  the  rule  requires,  such  findings  of  fact,  per- 
tinent to  these  questions,  as  enabled  this  court 
to  say  that  for  six  of  these  voyages  the  Govern- 
ment was  bound  to  pay,  and  the  case  was  sent 
back  to  the  Court  of  Claims  to  render  judgment 
accordingly. 

The  character  of  the  vessels  and  the  perform- 
ance of  the  voyages  were  then  adjudicated  and 
fixed,  and  were  no  longer  open  to  inquiry.. 

The  contract  contained  a  provision  that  suit- 
able fines  and  penalties  should  be  imposed  by 
the  Postmaster-General,  for  delays  and  irregu- 
larities in  the  performance  of  the  service,  and 
for  failure  to  take  or  deliver  any  part  of  the 
mail,  for  suffering  it  to  be  wet,  injured  or  lost, 
and  many  things  of  that  kind,  which  had  not 
been  passed  on  because  the  United  States  denied 
the  liability  in  toto,  on  the  ground  that  none  of 
the  vessels  was  of  the  character  required  by  the 
contract. 

It  was  to  matters  of  that  class  the  opinion  had 
reference  in  the  clause  we  have  cited,  and  not 
to  the  very  matter  of  the  character  of  these  ves- 
sels which  was  settled  by  the  first  finding  of  I* 
facts  and  the  decision  thereon. 
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It  is  suggested  by  counsel  for  the  United 
States,  that,  by  the  terms  of  the  stipulation  as 
to  these  new  matters  filed  in  the  Court  of  Claims, 
the  case  was  opened  by  agreement.  The  lan- 
guage relied  on  Is  this: 

"It  is  agreed  that  the  case  be  submitted,  un- 
der the  mandate  and  opinion  of  the  Supreme 
Court  herein,  on  the  following  facts,  which,  as 
far  as  they  may  affect  or  modify  any  facts  here- 
tofore found  by  the  court,  are  agreed  to  be  in 
addition  or  substitution  therefor/' 

We  understand  this  to  mean  that  the  matters 
stated  are  true  and,  so  far  as  they  are  proper 
evidence,  as  the  case  stands  they  are  conceded; 
but  that  it  was  not  intended  to  content  to  a  re- 
opening of  the  character  of  any  Teasel  in  which 
the  mails  had  been  carried  under  that  contract, 
and  such  was  the  view  of  this  clause  of  the 
stipulation  taken  by  the  Court  of  Claims  in  its 
opinion. 

After  the  case  was  remanded  to  the  Court  of 
Claims,  the  Postmaster-General,  in  a  letter  to 
the  Judges  of  that  court,  informed  them  that  he 
had  made  an  order  that,  in  the  event  that  they 
should  hold  the  voyage  of  the  Japan  to  be  ac- 
cepted, he  imposed  a  fine  of  $18,000  for  the  de- 
lay of  that  vessel  in  starting  on  the  voyage  at 
San  Francisco.  As  such  an  order  could  be  of 
no  avail  after  the  court  had  decided  the  case,  in 
which  event  alone  the  fine  was  to  be  imposed, 
that  court  very  properly  disregarded  it 

The  judgment  of  Vie  Court  of  Claim*  is  af- 
jtomed 

True  oopy.  Test: 

James  H.  MoKenney,  Clerk,  8up.  Court,  U.  8. 


f  5«  1  ]         MATTHEW  GOTTFRIED,  Appt. , 

e. 

FREDERICK  MILLER 

(See  8.  a,  14  Otto,  621-630.) 

Assignments  of  patent* — contract  of  corporation 
— signature  of  president — attachment — estop- 
pet. 

1.  Assignments  of  patents  are  not  required  to  be 
under seaL 

2.  A  corporation  may  bind  itself  by  a  contract  not 
under  its  corporate  seal,  when  the  lew  does  not  re- 
quire the  contract  to  be  evidenced  by  a  sealed  in- 
strument. 

8.  An  assignment,  which  purports  on  its  face  to 
be  the  contract  of  a  oompany,  and  is  signed  by  its 
president  as  the  act  of  the  oompany,  is  the  contract 
of  the  oompany. 

4.  An  attachment  of  the  stock  df  a  shareholder 
does  not  incumber  the  property  of  the  com' 


it  its  assignment  of  tetters  patent  belong ' 


nor 


o.  Where  one  sold  a  patented  machine,  and  after- 
wards acquired  an  Interest  in  the  patent,  he  is  es- 
topped from  prosecuting  the  purchaser  for  an  In- 
fringement of  the  patent  by  the  use  of  the  ma- 
chine. 

£No  888 1 

Submitted  Jan.  4, 1882.  Decided  Jan.  S3, 1882. 

A  PPEAL  from  the  Circuit  Court  of  the  United 
il  States  for  the  Eastern  District  of  Wiscon- 
sin. 

Statement  of  the  case  by  Mr.  JusticeWoo&ux 
The  bill  of  complaint  alleged  that  on  May  8. 
1804,  letters  patent  of  that  date  were  granted 
to  the  complainants,  Matthew  Gottfried  and 
See  14  Otto. 


John  F.  T.  Holbeck,  for  an  improvement  in  a 
machine  for  pitching  beer  barrels.  It  charged 
that  the  defendant  was  infringing  said  letters 
patent,  and  prayed  for  the  wnt  of  injunction  [522] 
against  him  to  restrain  further  infringement, 
and  for  damages  and  an  account  of  profits. 

The  only  defense  relied  on  was,  that  on  No- 
vember 25,  1872,  one  John  U.  Btromberg  was 
the  owner  of  an  undivided  one  third  of  the  en- 
tire interest  in  the  letters  patent  sued  on,  and 
being  such  owner,  had  sold  and  delivered  to 
the  defendant,  for  his  use  forever,  a  machine 
for  pitching  barrels,  containing  some  of  the  im- 

{ movements  purporting  to  be  secured  by  said 
etters  patent;  that  the  defendant  had  paid  for 
said  machine,  and  had,  since  said  November  25, 
1872,  hitherto  continued  to  use,  and  was  still 
using,  the  same,  and  that  the  defendant,  except 
as  aforesaid,  had  never  in  any  manner  used  or 
employed  the  method  or  improvements,  or  the 
process  or  machine,  set  forth  in  said  letters 
patent." 

The  cause  was  heard  in  the  circuit  court  upon 
bill,  answer,  replication  and  evidence,  and  that 
court  being  of  opinion  that  the  defense  had 
been  made  out,  dismissed  the  bill.  The  appeal 
of  the  complainant  brings  the  case  to  this  court 
for  review. 

The  controversy  relates  to  the  right  of  the  de- 
fendant to  use  the  machine  purchased  by  him 
from  Btromberg.  The  evidence  establishes  the 
following  state  of  facts,  about  which  there 
seems  to  oe  no  dispute: 

Letters  patent  dated  May  8, 1884,  were  granted 
to  Gottfried  and  Holbeck,  thecomplainants.for 
an  improvement  in  the  mode  of  pitching  bar- 
rels. 

On  November  25,  1872,  one  Btromberg  sold 
to  the  defendant,  Miller,  a  pitching  machine 
containing,  as  complainants  asserted,  the  im- 
provements covered  by  their  patent.  Miller 
claimed  the  right  to  use  this  machine,  and  has 
used  it  from  the  time  of  his  purchase  up  to  the 
filing  of  the  bill.  This  is  the  infringement  of 
which  complaint  is  made.  The  controversy  de- 
pends on  several  transfers  and  other  transac- 
tions between  the  parties  who  at  different  times 
had  or  claimed  to  nave  an  interest  in  the  patent 
They  were  as  follows: 

On  December  19,  1870,  Gottfried,  one  of  the 
patentees,  by  written  assignment,  in  considera- 
tion of  $5  paid  and  a  royalty  to  be  paid  of  810 
on  every  machine  to  be  manufactured  by  Hol- 
beck, sold  and  transferred  to  Holbeck  all  bis 
interest  in  the  patent  and  the  invention,  reserv- 
ing to  himself  .however,  in  the  same  instrument 
the  right  to  revoke  the  assignment  if  the  royal- 
ty reserved  should  not  be  paid;  and  on  Janua- 
ry 8, 1871,  Holbeck,  being  then  the  sole  owner 
of  the  patent,  sold  and  assigned  to  Charles  F. 
Smith  and  Henry  C.  Comegys  an  undivided 
two  thirds  of  all  his  title  and  interest  therein. 
On  January  25,  1871,  the  title  to  the  patent  be- 
ing at  that  time  in  Holbeck,  Smith  and  Come- 

Ss,  they,  by  written  assignment,  transferred 
their  right,  title  and  interest  in  and  to  vari- 
ous patents,  including  the  Gottfried  and  Hol- 
beck patent,  to  the  "Barrel  Pitching  Machine 
Company"  of  Baltimore.  The  assignment  con-  [5231 
tained  this  provision:  "The  same  to  be  held 
and  enjoyed  by  the  said  company  as  fully  and 
entirely  as  they  would  have  been  held  by  us  if 
this  assignment  and  sale  had  not  been  made, 
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with  the  exception  that  the  said  company  shall 
not  assign  to  anyone  but  ourselves  any  or  all 
the  interest  in  and  to  the  above  named  patents 
in  the  proportion  as  they  are  now  held  by  us, 
this  assignment  to  hold  good  until  the  dissolu- 
tion or  liquidation  of  the  said  company,  when 
the  said  company  shall  re-assign  to  us  in  the 
same  proportions  as  now  assigned  by  us."  Aft- 
erwards, on  June  1, 1871,  Holbeck,  Smith  and 
Comegys  made  a  further  assignment  to  the 
company  of  their  interest  in  the  patents  men- 
tioned in  the  first  assignment,  which  contained 
the  following  clause:  "And  provided  also,  that 
this  assignment  shall  continue  in  full  force  un- 
til the  dissolution  of  said  company,  in  which 
event,  or  in  the  event  of  the  liquidation  of  the 
affairs  of  said  company,  the  several  interests  of 
each  grantor  in  said  patents  shall,  subject  to  the 
lawful  rights  of  the  creditors  of  said  corpora- 
tion, be  re-assigned  to  each  grantor." 

On  December  9,  1875,  the  directors  of  the 
Barrel  Pitching  Machine  Company  resolved  that 
all  the  right,  title  and  interest  of  the  company  in 
and  to  this  patent  acquired  by  the  assignment 
from  Smith,  Comegys  and  Holbeck  should  be 
assigned  and  conveyed  back  to  those  parties  for 
the  sum  of  $500.  And  it  was  further  resolved 
that  Charles  P.  Smith,  who  was  the  president 
of  the  Barrel  Pitching  Machine  Company,  be 
directed  to  execute  and  deliver  to  Smith,  Com- 
egys and  Holbeck  an  assignment  on  behalf  of 
the  Pitching  Machine  Company. 

On  the  11th  day  of  December,  1875,  in  pur- 
suance of  the  resolution  just  mentioned,  an  in- 
strument was  executed  which  purported  to  be 
an  assignment, for  the  consideration  of  $500,  by 
the  Barrel  Pitching  Machine  Company  to  Smith, 
Comegys  and  Holbeck,  of  all  the  right,  title  and 
interest  of  the  company  in  and  to  the  patent. 
The  attestation  clause  and  signature  were  as 
follows: 

"  In  testimony  whereof,  and  in  pursuant  of 
a  resolution  passed  by  said  company  on  the  9th 
day  of  December,  1875,  a  copy  of  which  is  ap- 
pended hereto,  the  said  Charles  F.  Smith  hath 
hereto  set  his  hand,  as  the  act  of  the  said  com- 
pany, this  11th  day  of  December,  1875. 
(Signed)        Charles  F.  Smith, 

rmt%M       President  Barrel  Pitching  Machine  Company. " 

[5241  On  the  same  day,  December  11, 1875,  Smith, 
for  the  alleged  consideration  of  $500,  granted 
and  assigned  to  Holbeck  and  Gottfried  all  his 
right  and  title  to  the  patent;  and  afterwards,  on 
June  7, 1876,  Comegys  transferred  to  Stromberg 
9ll  bis  interest  in  the  patent. 

It  next  appears  that  on  October  9, 1876,  Gott- 
fried, Holbeck  and  Stromberg,  who  are  named 
as  jointly  interested  in  the  patent,  by  a  certain 
instrument  in  writing,  appointed  J.  H.  B.  Lat- 
robe.of  Baltimore,  their  attorney, with  authority 
to  prosecute  suits  against  infringers  of  the  pa- 
tented to  compromise  or  adjust  the  same.  This 
instrument  contained  the  following  clause: 

"  And  it  Is  understood  that  all  expenses,  costs 
and  char  gee,  including  counsel  fees,  attending 
the  litigation,  if  any,  shall  be  deducted  from 
the  collections  aforesaid,  and  the  balance  paid 
over  to  the  parties  hereto  in  the  proportion  of 
their  interest  in  the  said  patents,  and  particu- 
larly it  is  understood  that  the  said  John  H. 
Stromberg  shall  be  paid  out  of  said  collections 
as  fast  as  made,  all  moneys  that  he  may  have 
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advanced  in  the  prosecution  of  claims  under 
said  letters  patent." 

This  instrument  bears  the  signatures  and  seals 
of  Holbeck,  Gottfried  and  Stromberg.  During 
the  years  1877  and  1878,  bills  in  equity  were 
filed  by  them  against  various  defendants,  in 
which  they  averred  themselves  to  be  joint  own- 
ers of  the  letters  patent: 

On  December  15, 1879,  Stromberg,  in  consid- 
eration of  the  sum  of  $5,000,  assigned  to  Gott- 
fried all  his  interest  in  the  patent,  and  in  all 
claims  of  every  kind  or  nature  for  past  infringe- 
ments, and  afl  rights  of  action  arising  out  of 
or  connected  with  infringements.  This  instru- 
ment of  assignment  recited  the  fact  that  Strom- 
berg had  theretofore  disposed  of  rights  and  li- 
censes under  the  patent  as  a  part  owner  under 
mane  assignments  of  the  same,  and  had  caused 
suits  to  be  Instituted  against  infringers;  and  that 
it  was  a  part  of  the  consideration  of  the  assign- 
ment from  him  that  he  should  be  released  from 
all  claim  which  Gottfried  or  Holbeck,  or  their 
assignees,  might  or  could  have  against  him  for 
or  by  reason  of  any  collections  theretofore  made 
by  him,  or  his  attorneys,  or  against  any  person 
or  persons  to  whom  he  had  granted  licenses  to 
use  the  patented  improvements;  and  it  was  then 
declared  as  follows: 

"Now,  therefore,  the  said  Matthew  Gottfried 
and  the  said  John  F.  T.  Holbeck  (the  said  Hol- 
beck uniting  herein  for  the  purpose  of  carrying 
out  the  agreement  aforesaid),  for  and  in  consid- 
eration of  the  premises,  have  released,  and  by 
these  presents  do  hereby  release,  the  said  John 
H.  Stromberg  from  all  claim  that  they  or  cither 
of  them  might  or  could  have  against  the  said 
Stromberg  for  or  by  reason  of  any  collection 
he  may  have  made  from  parties  to  whom  he  or 
his  attorneys  *  *  *  may  have  granted 
licenses  to  use  the  said  patented  improvement, 
hereby  ratifying'  and  confirming  all  such  li- 
censes, and  all  the  acts  of  the  said  Stromberg 
and  his  attorneys  in  the  premises.  And  the  said 
Matthew  Gottfried  doth  hereby  covenant  and 
agree  that  he  will  save  harmless  the  said  Strom- 
berg and  his  attorneys  from  all  claims  that  may 
be  made  against  them  or  either  of  them  for  or 
by  reason  of  any  interest  which  the  said  Gott- 
fried and  Holbeck  or  either  of  them  may  have 
given  to  any  other  party  in  the  said  letters  patent. " 

It  appears,  also,  that  in  September,  1878, 
Charles  F.  Smith  brought  a  suit  against  Henry 
C.  Comegys  in  the  Superior  Court  of  Baltimore 
City  upon  an  indebtedness  from  Comegys  to 
him,  in  which  an  attachment  was  issued  and  a 
seizure  made  of  the  shares  of  capital  stock  held 
by  Comegys  in  the  Barrel  Pitching  Machine 
Company,  which  proceedings,  on  October  27, 
resulted  in  a  judgment  condemning  the  stock, 
according  to  the  laws  of  the  State  of  Maryland, 
for  the  satisfaction  of  Smith's  claim. 

On  the  day  upon  which  Stromberg  sold  the 
machine  to  the  defendant,  Miller,  he  had  no  in- 
terest in  the  patent  and  no  license  under  it,  and 
it  is  admitted  that  in  making  and  selling  the 
machine  to  Miller,  Stromberg  was  an  infringer. 

At  the  January  Term,  1881,  on  motion  of  both 
complainants,  the  court  below  dismissed  the 
bill  as  to  Holbeck,  and  upon  final  hearing,  in 
June  following,  a  decree  was  made  dismissing 
the  bill  as  to  Gottfried,  the  other  complainant. 
From  this  decree  Gottfried  appealed. 
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Messrs.  Thomas  A.  Banning  and  Eph- 
raim  Banning,  for  appellant. 
Jf>.  B.  H.  Abbott,  for  appellee. 

j- 5261  Mr.  Justice  Woods  delivered  the  opinion  of 
J    the  court: 

The  appellant  rests  his  right  to  a  decree  in 
this  case  upon  these  grounds:  first,  that  Strom- 
berg  never  owned  any  part  of  the  patent  sued 
on;  and,  second,  that  if  he  did,  his  ownership 
could  not  inure  to  the  protection  of  the  def  end- 
nut ,  Miller.  We  shall  consid  er  these  contentions 
in  the  order  stated. 

Upor.  the  first  point  we  remark  that  it  is  en- 
tirely clear  that  the  assignment  of  his  interest 
in  the  patent  by  Comegys  to  Stromberg ,  dated 
June  7, 1876,  transferred  to  the  latter  an  interest 
therein,  provided  the  retransfer  of  the  patent 
by  the  Barrel  Pitching  Machine  Company  to 
Holbeck.  Smith  and  Comegys  vested  the  title 
tc  the  patent  in  them.  Briefly  stated,  the  fol- 
lowing is  the  chain  of  title:  Gottfried  and  Hol- 
beck are  the  joint  patentees;  Gottfried  conveys 
all  his  interest  in  the  patent  to  Holbeck,  who 
becoming  thus  the  owner  of  the  entire  patent, 
conveys  one  undivided  third  to  Smith  and  an- 
other to  Comegys.  Holbeck,  Smith  and  Com- 
egye  convey  the  entire  interest  in  the  patent  to 
the  Barrel  Pitching  Machine  Company.  The 
company  reconveys  its  interest  in  the  patent  to 
its  assignors,  Holbeck,  Smith  and  Comegys; 
Smith  conveys  his  interest  to  Gottfried  and 
Holbeck,  ana  Comegys  conveys  his  to  Strom- 
berg. 

The  contention  of  the  appellant  is,  that  the  as- 
signment of  December  11,  1875,  by  the  Barrel 
Pitching  Machine  Company  to  Holbeck,  Smith 
and  Comegys  was  not  properly  executed,  and 
was,  therefore,  ineffectual  to  pass  any  title. 

The  assignment  declares  that  in  pursuance  of 
a  resolution  passed  by  the  Barrel  Pitching  Ma- 
chine Company,  and  in  consideration  of  $500 
received  by  it  from  Smith,  Holbeck  and  Come- 
gys, the  said  company  has  granted  to  them  all 
its  title  and  interest  in  said  letters  patent.  It  is 
officially  signed  by  Smith  as  president  of  the 
company,  who  declares  the  setting  of  his  hand 
thereto  to  be  the  act  of  the  company. 

The  resolution  referred  to  in  this  assignment  is 
in  the  record,  from  which  it  appears  that  the 
company  decided  to  make  the  assignment,  and 
directed  Smith  to  execute  and  deliver  the  same 
to  Smith,  Comegys  and  Holbeck  on  behalf  of 
the  company,  on  receiving  from  them  the  sum 
...  ol  $500. 
•  &^  *  J  On  account  of  the  want  of  the  corporate  seal 
and  of  the  manner  of  its  execution  it  is  insisted 
by  appellant  that  this  assignment  was  not  the 
transfer  of  the  Barrel  Pitching  Machine  Com- 
pany, but  the  personal  deed  of  Smith. 

There  is  no  ground  whatever  for  this  conten- 
tion tc  stand  on.  Assignments  of  patents  are 
nof  required  to  be  under  seal.  The  statute  reg- 
ulating their  transfer  simply  provides  that 
"Every  patent,  or  any  interest  therein,  shall  be 
assignable  in  law  by  an  instrument  in  writing." 
16  Stat,  at  L.,  p.  208,  sec.  30;  R.  S.,  sec.  4898. 

A  corporation  may  bind  itself  by  a  contract 
not  under  its  corporate  seal  when  the  law  does 
not  require  the  contract  to  be  evidenced  by  a 
sealed  instrument.  Rink  v.  Patterso  n, 7  Cranch, 
299;  FXeckner  v.  Bank,  8  Wheat.,  388;  Turnpike 
Corp.v.  Hay,  7  Mass.,  102;  Dunnv.  Hector,  etc., 
See  14  Ottc- 


of  St.  Andrew' $  Ch.,  14  Johns.,  118;  Kennedy  v. 
Int.  Go. ,  8  Har.  &  J.  ,867;  Stanley  v.  Hotel  Corp., 
18  Me.,  51.   Even  the  parol  contracts  of  a  cor- 

E oration  made  by  its  duly  authorized  agent  are 
hiding.  Fanning  v.  Oregoire,  16  How.,  524; 
FJeckner  v.  Bank  [supra].  The  absence,  there- 
fore, of  the  corporate  seal  from  the  contract  of 
assignment  does  not  render  it  invalid  or  void. 

The  assignment  is  executed  in  the  manner  re- 
quired by  law  of  an  agent  when  making  a  sim- 

Ele  contract  in  writing  for  the  corporation  and 
y  its  authority.  The  rule  as  laid  down  by  the 
authorities  is,  that  the  agent  should,  in  the  body 
of  the  contract,  name  the  corporation  as  the 
contracting  party  and  sign  as  its  agent  or  offi- 
cer. This  is  the  mode  in  which  bank-bills,  poli- 
cies of  insurance,  and  many  other  contracts  of 
corporations  are  ordinarily  executed.  Mott  v. 
Hicks,  1  Cow.,  518;  Bowen  v.  Morris,  2 Taunt., 
874;  Shelton  v.  Darling,  2  Conn.,  435;  Brock- 
way  v.  Allen,  17  Wend.,  40. 

The  assignment  under  consideration  purports, 
on  its  face,  to  be  the  contract  of  the  Barrel 
Pitching  Machine  Company.  It  declares  that 
the  consideration  has  been  received  by  the  com- 
pany; that  it  is  executed  in  pursuance  of  a  reso- 
lution passed  by  the  company,  and  it  purports 
to  be  signed  by  Smith,  president  of  the  com- 
pany, who  declares  that  he  signs  it  as  the  act  of 
the  company. 

It  would  be  an  absurdity  to  hold  that  this  in-  1 528] 
strument  is  the  individual  contract  of  Smith  and 
not  of  the  Barrel  Pitching  Machine  Company. 

It  is  not  the  company  which  asserts  that  tliis 
instrument  was  ineffectual  to  devest  it  of  title 
to  the  patent,  and  the  record  shows  that  the  as- 
signees therein  named  acted  upon  the  assump- 
tion that  the  assignment  vested  them  jointly 
with  the  title. 

We  are  of  opinion,  therefore,  that  the  assign- 
ment was  well  executed  by  the  Barrel  Pitching 
Machine  Company,  and  transferred  the  letters 
patent  to  Holbeck,  Smith  and  Comegys,  and 
that  Stromberg,  on  June  7,  1876,  by  virtue  of 
the  assignment  made  to  him  on  that  day  by 
Comegys,  became  vested  with  un  undivided  in- 
terest in  the  patent. 

It  is  contended  by  counsel  for  appellant  that 
the  attachment  of  the  stock  of  Comegys  in  the 
Barrel  Pitching  Machine  Company,  n't  the  suit 
of  Smith,  in  the  Superior  Court  of  Baltimore 
City,  prevented  Comegys  from  acquiring  any 
interest  in  the  patent  by  the  assignment  there- 
of to  Smith,  Holbeck  and  Coniegys  by  the  Bar- 
rel Pitching  Machine  Company  and,  therefore, 
Comegys  could  convey  no  interest  in  the  patent 
to  Stromberg.  Thio  position  seems  to  be  found- 
ed on  the  clause  of  the  instrument  by  which  the 
patent  was  transferred  to  the  Barrel  Pitching 
Machine  Company,  to  wit:  that  any  re-assign- 
ment of  the  patent  to  the  assignors  should  be 
subject  to  the  lawful  rights  of  the  creditors  of 
the  company. 

The  answer  to  this  contention  is,  that  Smith 
was  the  creditor  of  Comegys,  and  not  of  the 
company,  and  the  clause  in  the  instrument  of 
transfer  to  the  Barrel  Pitching  Machine  Com- 
pany gave  Smith  no  claim  on  the  patent  to  se- 
cure a  debt  due  him,  not  from  the  company, 
but  from  a  stockholder  in  the  company. 

The  fact  that  Comegys  held  stock  in  the  com- 
pany gave  him  no  title  to  its  property.  Mr. 
Justice Bradley  in  Morgan  v.  R.  R.  Co.,1  Woods, 
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15;  Bradley  v.  Holdnoorth,  8  Mees.  &  W. ,  422; 
Arnold  v.  Buggies,  1  R.  L.  165,  and  the  attach- 
ment of  his  stock  did  not  in  the  least  incumber 
the  property  of  the  company,  or  prevent  the  as- 
signment of  the  letters  patent  by  it  to  Smith, 
1 5291  *">lbeck  ^  Comegys,  or  the  transfer  by  Come- 
1  gys  to  Strom  berg. 

It  remains  to  consider  whether  the  sale  by 
Stromberg  to  the  defendant,  Miller,  of  one  of 
the  pitching  machines,  containing  the  improve- 
ment described  in  the  patent,  protects  him  from 
liability  for  its  use  in  this  suit. 

By  the  contract  of  sale,  Stromberg  warranted 
not  only  the  title  to  the  machine  itself,  but  of 
\the  right  to  use  it.  If,  at  the  time  of  the  sale, 
•he  had  been  the  owner  of  the  patent,  the  sale 
would  have  constituted  a  license  to  Miller  to 
use  the  machine  ns  long  as  it  lasted.  But  Strom- 
.berg  did  not  acquire  any  interest  in  the  patent 
until  long  after  the  date  of  his  sale  to  Miller. 

If  he  had  subsequently  become  the  sole  own- 
er of  the  patent,  his  previous  sale  to  Miller  of  a 
machine  embodying  his  patented  invention, 
would  have  estopped  him  from  prosecuting 
Miller  for  an  inf  nngement  of  the  patent  by  the 
use  of  the  machine.  In  analogy  to  estates  in 
land  by  estoppel,  Miller  would  nave  acquired  a 
right  to  use  the  machine  which  could  not  have 
been  controverted  by  Stromberg. 

But  having  acquired  only  a  part  interest  in 
the  patent,  we  do  not  undertake  to  decide  that 
his  previous  sale  of  the  machine  to  Miller  bound 
the  other  joint  owners  of  the  patent.  It  is  clear, 
however,  that  such  sale  was  a  license  to  Miller 
to  use  the  machine  so  far  as  Stromberg  could 
grant  a  license.  And,  in  our  opinion,  the  cove- 
nants of  Gottfried  and  Holbeck  in  the  contract 
by  which  Stromberg  assigned  his  interest  in  his 
patent  to  them,  are  sufficient  to  protect  Miller 
from  this  suit.  In  that  contract  it  is  declared  to 
be  part  of  the  consideration  of  the  transfer  by 
Stromberg  of  his  interest  in  the  patent  to  Gott- 
fried and  Holbeck  "  That  he  should  be  released 
from  all  claims  which  Gottfried  or  Holbeck,  or 
either  of  them,  or  any  person  to  whom  they,  or 
either  of  them,  may  have  assigned  an  interest  in 
said  letters  patent,  might  or  could  have  against 
him  *  *  *  or  against  any  person  or  per- 
sons to  whom  Stromberg  may  nave  granted  li- 
censes to  use  the  said  patented  improvement." 
And  by  said  instrument  Gottfried  and  Holbeck, 
for  and  in  consideration  of  the  premises,  declare 
that  they  do  release  said  Stromberg  from  all 
claim  they  or  cither  of  them  may  have  against 
r  v\t\  i  ^um  or  *ne  Par^'cs  t°  whom  he  may  have  granted 
I a3W  I  licenses  to  use  said  patented  improvement. 

We  think  there  can  be  no  doubt  that  it  was 
the  purpose  of  all  the  parties  to  this  instrument, 
and  it  is  clearly  expressed  therein,  that,  as  a 
part  of  the  consideration  of  the  transfer,  Strom- 
berg was  released  from  claims  against  him  aris- 
ing out  of  his  transactions  in  reference  to  said 
patent,  and  that  all  licenses  granted  by  him 
were  in  effect  confirmed.  This  contract,  there 
fore,  affords  complete  protection  to  Miller,  the 
appellee,  and  is  an  effectual  bar  to  the  prosecu- 
tion of  this  suit. 


The  decree  of  Vie  Circuit  Court  dismissing  the 
bill  must,  Uierefore,  be  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  S. 
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JACOB  S.  MERRELL,  Plff.  in  Brr.,        f  557] 
v. 

JOHN  H.  TICK 
(See  8.  a,  14  Otto,  6G7-M&) 
Copyright— proof  of  deposit  certificate. 

1-  The  deposit  of  two  copies  of  a  book,  after  its 
publication,  either  with  the  Librarian  of  Congress, 
or  in  the  mail  addressed  to  him,  is  an  essential  con- 
dition of  the  proprietor's  right  to  a  oopyrijrht  there- 
of, and  must  be  proved  in  an  action  for  infringe- 
ment. 

2.  An  exemplification  of  the  record,  by  the  libra- 
rian, nxjuired  to  be  made  on  the  filing  of  the  title 
before  publication,  is  not  competent  proof  of  such 
deposit. 

&  A  memorandum,  under  a  certificate  or  indorsed 
upon  it,  is  no  part  of  the  certificate. 

[No.  198.] 

Argued  Jan.  6, 1882.      Decided  Jan.  tS,  188S. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Mr.  Mel vin  L.  Gravy,  for  plaintiff  in  error. 
Mr.  C.  P.  Culver,  for  defendant  in  error. 

Mr.  Justice  Bradley  delivered  the  opinion  (668] 
of  the  court: 

This  was  an  action  at  law  to  recover  damages 
for  the  infringement  of  a  copyright.   Tice,  the 

Elaintiff  below,  is  the  author  of  an  almanac 
nown  as  *'  Professor  Tice's  Almanac."  The 
copyright  alleged  to  be  infringed  was  that  of 
the  almanac  for  1877.  The  declaration  con- 
tained the  proper  averments,  and  the  answer  a 
general  denial.  On  the  trial  the  plaintiff  pro- 
duced a  copy  of  his  almanac,  having  on  its  title- 
page  the  words  required  by  the  Act,  "Entered 
according  to  Act  of  Congress,  etc. ; "  and  then, 
to  show  that  he  had  complied  with  the  law  of 
copyright,  produced  a  certificate  of  the  Libra- 
rian of  Congress,  under  his  seal  of  office,  in  the 
words  following: 

J,  )  Library  of  Congress 


of  Congress,  )  Library  of  Congr 
ht  Office,  Unit- V  Copyright  OffTa 
i  of  America. )  Washington. 

No.  12,679  G. 

To  wit:  Be  it  remembered  that  on  the  18th 
day  of  November,  anno  Domini  1876,  John  H. 
Tice,  of  St.  Louis,  Mo.,  has  deposited  in  this 
office  the  title  of  a  book,  the  title  or  description 
of  which  is  in  the  following  words,  to  wit: 
Professor  Tice's  Almanac  for  the  year  1877,  etc. 

The  right  whereof  he  claims  as  proprietor  in 
conformity  with  the  laws  of  the  United  States 
respecting  copyrights. 

i Librarian  of  Congress, )  (Signed) 
Copyright  Office,  Unit- [■  a.  R.  Spofford, 
ed  States  of  America.   )  Librarian  of  Congrtm. 

I,  A.  R.  Spofford,  Librarian  of  Congress, 
hereby  certify  that  the  foregoing  is  a  true  copy 
of  the  original  record  of  copyright  in  the  Li- 
brary of  Congress. 

In  witness  whereof  I  have  hereunto  set  my 
hand  and  affiled  the  seal  of  my  office,  this  11th 
day  of  May,  1878. 

A.  R.  Spofford, 

Librarian  of  Congress. 
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Two  copies  of  (he  above  publication  deposited 
December  6,  1876." 

To  the  introduction  of  that  portion  of  said 
paper  in  the  words  "  two  copies  of  the  above 
[560]  publication  deposited  December  6th,  1876,"  the 
defendant  objected,  on  the  ground  that  it  was 
no  part  of  the  certificate,  but  a  mere  anonymous 
statement,  when  and  by  whom  made  not  ap- 
pearing, and  incompetent;  which  objection  the 
court  overruled,  and  permitted  the  statement  to 
go  to  the  jury ;  to  which  ruling  the  defendant 
excepted.  No  other  evidence  was  given  to  show 
that  any  copy  or  copies  of  the  book  had  been  de- 
posited with  the  librarian  or  in  the  mail.  The 
infringement  was  proved  to  the  satisfaction  of 
thelury,  who,  under  the  charge  of  the  court, 
rendered  a  verdict  for  the  plaintiff.  Other  ex- 
ceptions to  evidence  appear  in  the  bill  of  excep- 
tions, but  it  is  unnecessary  to  consider  them.  The 
questions  to  which  we  have  given  attention,  and 
which  are  decisive  of  the  case,  are: 

First,  whether  the  plaintiff  was  bound  to 
prove  that  two  copies  of  the  book  had  been  de- 
posited with  the  librarian  or  in  a  postofflce  ac- 
cording to  the  requirements  of  the  law. 

Secondly,  if  he  was,  whether  the  proof  ad- 
duced was  competent  for  that  purpose.  These 
questions  will  be  considered  together. 

The  Acts  of  Congress  relating  to  the  subject 
are  found  in  sections  4956  to  4961  of  the  Re- 
vised Statutes. 

Section  4956  declares  that  no  person  shall  be 
entitled  to  a  copyright  unless  he  shall,  before 
publication,  deliver  at  the  office  of  the  Librarian 
of  Congress,  or  deposit  in  the  mail  addressed  to 
the  Librarian  at  Washington,  a  printed  copy  of 
the  title  of  the  book  or  other  article,  etc.;  nor 
unless  he  shall  also,  within  ten  days  from  the 
publication  thereof,  deliver  at  the  office  of  the 
Librarian,  or  deposit  in  the  mail  addressed  to 
him,  at  Washington,  two  copies  of  such  copy- 
right book  or  other  article,  etc. 

Section  4957  requires  the  Librarian  to  record 
the  name  of  the  book  or  other  article  in  a  book 
to  be  kept  for  that  purpose,  in  the  words  follow- 
ing: "Library  of  Congress,  to  wit:  Be  it  remem- 
bered that  on  the  day  of  ,  A.  B.  of 

 hath  deposited  in  this  office  the  title  of  a 

book  (map,  chart,  or  otherwise,  as  the  case  may 
be,  or  description  of  the  article),  the  title  or  de- 
scription if  which  is  in  the  following  words,  to 
wit:  (here  insert  the  title  or  description)  the  right 
whereof  he  claims  as  author,  etc.,  in  conform- 
S60]  ity  with  the  laws  of  the  United  States  respect- 
ing copyrights.  C.  D.,  Librarian  of  Congress." 
The  Librarian  is  required  to  give  a  copy  of  the 
title  or  description,  under  the  seal  of  the  Libra- 
rian of  Congress,  to  the  proprietor  whenever  he 
ar%ll  require  it. 

Section  4958  prescribes  the  Librarian's  fees: 
"First,  for  recording  the  title  or  description  of 
any  copyright  book  or  other  article,  fifty  cents; 
second,  for  every  copy  under  seal  of  such  rec- 
ord actually  given  to  the  person  claiming  the 
copyright,  or  nis  assigns,  fifty  cents,  etc." 

Section  4959  declares  that  the  proprietor  of 
every  copyright  book,  etc.,  shall  deliver  at  the 
office  of  the  Librarian  of  Congress,  or  deposit 
in  the  mail  addressed  to  him,  within  ten  days 
after  its  publication,  two  complete  printed  cop- 
ies thereof,  of  the  best  edition  issued,  and  a  copy 
of  every  subsequent  edition  wherein  any  sub- 
stantial changes  are  made. 
See  14  Orro. 


Section  4860  imposes  a  penalty  of  $25  for  fail- 
ure to  deposit  the  published  copies  as  required 
in  the  previous  sections. 

Section  4961  declares  as  follows:  "  The  post- 
master to  whom  such  copyright  book,  title  or 
other  article  is  delivered,  shall,  if  requested, 
give  a  receipt  therefor;  and  when  so  delivered, 
he  shall  mail  it  to  its  destination." 

On  a  mere  inspection  of  these  enactments  it 
is  very  obvious  that  the  deposit  of  two  copies  of 
the  book,  after  its  publication,  either  with  the 
Librarian  of  Congress,  or  in  the  mail,  addressed 
to  him,  is  an  essential  condition  of  the  proprie- 
tor's right;  and  must,  in  some  way,  be  proved 
in  an  action  for  infringement.  The  words  of  the 
law  are:  "No  person  shall  be  entitled  to  a  copy- 
right unless  he  shall  also  within  ten  days,  etc., 
deliver  at  the  office  of  the  Librarian  of  Congress, 
or  deposit  in  the  mail,  etc.,  two  copies  of  such 
copyright  book."  Nothing  can  be  plainer  than 

Then,  what  is  competent  proof  of  such  a  de- 
posit? If,  after  complying  with  all  the  requi- 
site conditions,  the  law  had  authorized  letters 
patent  for  the  copyright  to  be  issued  to  the 
proprietor,  such  letters  would  be  competent  if 
not  conclusive  evidence  that  the  conditions  had 
been  complied  with.  But  no  such  letters  are 
issued  in  the  case  of  copyrights.  It  is  contended, 
indeed,  that  the  Librarian  s  certificate  answers 
the  same  purpose.  But  it  is  plain  that  this  cer- 
tificate was  only  an  exemplification  of  the  rec-  1 561 
ord  required  to  be  made  on  the  filing  of  the  title 
before  publication.  Its  form,  as  prescribed  by 
the  law,  and  its  contents  as  shown  by  the  copy 
produced  in  evidence,  show  that  it  relates  to 
nothing  else.  The  publication  of  the  book,  and 
the  deposit  of  copies  thereof,  may  not  take  place 
until  the  lapse  of  months  afterward.  The  cer- 
tificate, therefore,  has  no  relation  to  the  deposit 
of  the  books.  The  record  of  which  it  is  an  ex- 
emplification is  made  without  reference  to  any 
such  deposit.  Whether,  after  the  deposit  has 
been  made,  the  certificate  of  the  Librarian,  un- 
der his  official  seal,  that  the  books  were  depos- 
ited on  such  a  day,  would  be  competent  evidence 
of  the  fact,  is  not  now  the  question;  and  it  may 
admit  of  considerable  doubt.  Perhaps  a  certifi- 
cate of  the  Librarian,  attached  to  a  copy  of  the 
book,  certifying  that  two  copies  of  the  same 
book,  or  of  which  that  is  a  true  copy,  were  de- 
posited in  his  office  on  such  a  day,  would  be  com- 
petent evidence,  inasmuch  as  the  Librarian's  of- 
fice is  a  public  one;  the  copyright  books  depos- 
ited with  him  are  quasi  records,  kept  in  bis  cus- 
tody for  public  examination;  one  object,  no 
doubt,  being  to  enable  other  authors  to  inspect 
them  in  order  to  ascertain  precisely  what  was 
the  subject  of  copyright.  But  we  express  no 
opinion  whether  such  a  certificate  would  be  com- 
petent or  not.  In  the  present  case  no  such  cer- 
tified copy  of  the  books  deposited,  nor  a  certifi- 
cate of  the  fact  that  they  were  deposited,  was 
adduced  in  evidence.  The  memorandum  under 
the  certificate  had  no  validity  as  evidence.  It 
might  have  been  put  there  by  any  person.  It 
would  be  unsafe  to  hold  that  a  memorandum 
under  a  certificate,  or  indorsed  upon  it,  is  part 
of  the  certificate.  A  certificate  under  seal,when 
invested  with  legal  force  and  effect,  is  a  solemn 
instrument,  and  ought  to  be  complete,  certain, 
and  final  in  itself,  without  any  collateral  addi 
tion  or  commentary.   Its  very  form  and  char- 
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acter  aa  a  certificate  presuppose  that  it  has  the 
verification  and  protection  of  the  authenticating 
signature  and  seal.  Any  matter  extraneous,  that 
is,  not  contained  in  the  body  of  the  instrument, 
has  not  this  verification  and  protection.  Such 
562]  extraneous  matter  may  be  added  by  other  per- 
sons, or  may  be  erased  or  altered,  without  in- 
volving the  offense  of  forgery  or  alteration  of 
the  certificate.  Memoranda  of  various  kinds  are 
frequently  indorsed  on  instruments  of  this  sort 
for  the  convenience  of  the  possessors,  either  to 
indicate  their  contents,  or  to  furnish  other  in- 
formation with  regard  to  their  subject-matter. 
To  hold  that  such  memoranda  arc  evidence,  ex- 
cept as  against  the  party  making  them,  would 
be  wholly  inadmissible. 

We  are  satisfied  that  the  evidence  offered  and 
objected  to  was  incompetent  for  any  purpose  in 
the  cause,  and  that  the  judgment  must  be  re- 
versed and  a  new  trial  granted. 

Judgment  reversed  and  the  cause  remanded  to 
the  Cireuit  Court,  with  directions  to  award  a  new 
trial. 

True  copy.  Test:  _ 
James  H.  McKenney,  Clerk,  8up.  Court,  U.  9. 


Ex  Parte  : 

J.  H.  V.  COCKCROPT. 

(See  8.  C,  14  Otto,  578, 579.) 

Who  may  not  appeal. 

One  who  is  not  a  party  to  a  suit,  either  by  an  ex- 
press order  of  the  court  to  that  effect,  or  by  being 
treated  aa  such,  cannot  take  an  appeal  therein. 

[No.  18,  Orig.J 
Submitted  Jan.  16, 1882.  Decided  Jan.  23, 188S. 

PETITION  for  a  writ  of  mandamus. 
The  case  is  sufficiently  stated  by  the  court 
Mr.  William  E.  Earle,  for  petitioner. 

Mr.  Chief  Justice  Waito  delivered  the  opin- 
ion of  the  court: 

This  is  a  petition  for  a  writ  of  mandamus  re- 
quiring the  Circuit  Court  of  the  United  States 
for  the  District  of  South  Carolina  to  allow  an 
appeal  by  the  petitioner  from  an  order  of  the 
court,  entered  on  the  7th  of  October,  1881,  con- 
firming a  sale  of  a  railroad  made  pursuant  to  a 
decree  filed  on  the  25th  of  September,  1880,  in 
the  suit  of  Calvin  Claflin  and  others  v.  The 
South  Carolina  Railroad  Company  and  others. 
The  petitioner  was  not  a  party  to  the  suit,  nei- 
ther does  it  appear  that  he  ever  asked  to  be  made 
a  party.  He  is  not  the  bolder  of  any  of  the 
bonds  that  by  the  decree  under  which  the  sale 
was  made  are  entitled  to  a  distributive  share  of 
the  proceeds.  Unless  the  property  should  bring 
at  another  sale  enough  to  satisfy  the  mortgages 
and  leave  a  balance  for  distribution  among  the 
general  creditors  of  the  company,  he  can  get  no 
advantage  from  setting  aside  the  sale  which  has 
already  been  made.  Fn  his  showing  to  the  Cir- 
cuit Court  he  certainly  did  not  make  it  appear 
that  he  had  any  real  interest  in  the  controversy. 
He  was  evidently  beard  as  a  matter  of  favor, 
and  not  because  he  had  any  right  to  intervene. 
Before  confirming  the  sale  the  court  seemed  de- 
sirous of  ascertaining  whether,  under  all  the  cir- 

Note. — No  one  but  part  ies  to  the  record  can  be  heard 
<m  appeal  or  writ  of  error.  See  note  to  Harrison  v. 
Nixon,  34  U.  S.  (9  Pet.),  483. 
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cumstances,  in  the  exercise  of  its  judicial  dis- 
cretion such  an  order  ought  to  be  made.  For 
this  purpose  it  was  willing  to  consider  the  affi- 
davits produced  by  the  petitioner.  This  seems 
to  have  been  done  out  of  abundant  caution,  not 
because  it  was  necessary  in  law. 

Inasmuch,  therefore,  as  the  petitioner  was  not  r  57  9 , 
made  a  party  to  the  suit,  either  by  an  express  1  1 
order  of  the  court  to  that  effect,  or  by  being 
treated  as  such,  his  application  for  an  appeal 
was  properly  denied.  This  case  cannot  be  dis- 
tinguished in  principle  from  that  of  Ex  parte 
Cutting,  94  U.  S.,  14  [XXTV.,  49]. 

The  motion  is  denied. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.S. 


COUNTY  OP  CLAY,  Plff.in  Err.,  J579] 

T 

SOCIETY  FOR  SAVINGS. 

(See  S.  C,  14  Otto,  579-691.) 

Recital  in  county  bonds — repeal  of  statute— Illi- 
nois law — effect  of  State  Constitution  on  con- 
tract— estoppel. 

1.  The  recital  in  county  bonds,  that  they  were  is- 
sued pursuant  to  the  orders  of  the  Board  of  Super- 
visors as  authorized  by  virtue  of  the  laws  of  the 
State,  is  conclusive  and  binding  upon  the  county  as 
against  a  bona  fide  holder;  and  he  need  not.  In  a 
suit  upon  them,  aver  or  prove  the  performance  of 
any  of  the  requisites  necessary  to  give  them  validity; 
the  want  of  such  performance  is  a  matter  of  defense. 

2.  To  repeal  a  statute  by  implication,  there  must 
be  such  a  positive  repugnancy  between  the  provis- 
ions of  the  new  law  and  the  old  that  they  cannot 
stand  together  nor  be  consistently  reconciled. 

8.  The  Act  incorporating  the  111.  S.  R.  R.  Co.  does 
not  repeal  or  modify  the  general  state  railroad  sub- 
scription law  of  November  8, 1849. 

4.  Where  a  contract  existed  between  a  county  and 
a  railway  company  to  the  effect  that,  in  considera- 
tion that  the  railway  company  should  construct  Its 
road,  the  county  would  deliver  its  bonds  to  the  rail- 
way company,  and  this  contract  had  been  partly 
performed  by  the  railway  company  before  the  Illi- 
nois Constitution  of  1870  went  into  effect,  the  adop- 
tion of  the  Constitution  could  not  annul  or  Impair  it. 

5.  Where  county  taxes  have  been  levied  to  pay  in- 
terest on  county  bonds,  and  Interest  has  been  paid 
on  them  for  a  number  of  years,  this  cures  mere  ir- 
regularities in  the  Issuing  of  the  bonds  when  they 
are  sued  on  by  a  bona  fide  holder  for  value. 

[No.  1006.] 

Submitted  Dec.  5,  1881.    Decided  Jan.  23, 1882. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 

Statement  of  the  case  by  Mr.  Justice  Woods: 
On  November  6, 1849,  the  Legislature  of  Illi- 
nois passed  an  "Act  Authorizing  Counties  and 
Cities  in  the  State  of  Illinois  to  Subscribe  to  the 
Capital  Stock  or  Make  Loans  to  Railway  Com- 
panies," which  contained  the  following  pro- 
visions : 

'  'Section  1 .  Whenever  the  citizens  ol  any  city 
or  county  in  this  State  arc  desirous  that  said 
city  or  county  should  subscrilw  for  stock  in  any 
railroad  company,  already  organized  or  incor- 
porated, or  hereafter  to  be  organized  or  incor- 
porated, under  any  law  of  this  State,  such  city 
or  county  may*  and  are  hereby  authorized  to 

Note.— Recitals  in  negotiable  bonds  or  securities ; 
estoppel  by ;  evidence  of  the  facts  recited.  See,  not*  to 
Mercer  Co.  v.  Hackett,  88  U.  8.,  XVII.,  648. 
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15801  purchase  or  subscribe  for  shares  of  the  capital 
stock  in  any  such  company,  in  any  sum  not  ex- 
ceeding $100,000,  for  each  of  such  cities  or 
counties,  and  the  stock  so  subscribed  for  or  pur- 
chased shall  be  under  the  control  of  the  county 
court  of  the  county,  or  common  council  of  the 
city,  making  such  subscription  or  purchase,  in 
all  respects  as  stock  owned  by  individuals. 

Sec.  2.  For  the  payment  of  said  stock  the 
judges  of  the  county  court  of  the  county , or  the 
common  council  of  the  city,  making  such  sub- 
scription or  purchase,  are  hereby  authorized  to 
borrow  money  at  a  rate  not  exceeding  10  per 
cent  per  annum,  and  to  pledge  the  faith  of  the 
county  or  city  for  the  annual  payment  of  the 
interest  and  the  ultimate  redemption  of  the 
principal,  or  if  the  said  judges  or  common  coun- 
cil should  deem  it  more  advisable,  they  are  here- 
by authorized  to  pay  for  such  subscription  or 
purchase  in  bonds  of  the  city  or  county,  mak- 
ing such  subscription  to  be  drawn  for  that  pur- 
pose in  sums  not  less  than  $50,  bearing  interest 
not  exceeding  ten  per  centum  per  annum;  Pro- 
tided,  That  no  bond  shall  be  paid  out  at  a  rate 
less  than  par  value. 

Sec.  8.  The  railroad  companies  already  or- 
ganized or  incorporated,  or  hereafter  to  be  or- 

fnnized  or  incorporated  under  the  laws  of  this 
tate,are  hereby  authorized  to  receive  the  bonds 
ot  any  county  or  city  becoming  subscribers  to 
the  capital  stock  of  such  company  at  par  and  in 
lieu  of  cash. 

Sec.  4.  No  subscription  shall  be  made,  or  pur- 
chase or  bond  issued  by  any  county  or  city, 
under  the  provisions  of  this  Act,  whereby  any 
debt  shall  be  created  by  said  judges  of  the  coun- 
ty court  of  any  county  or  by  the  common  coun- 
cil of  any  city,  to  pay  any  such  subscription, 
unless  a  majority  of  the  qualified  voters  of  such 
county  or  city  (taking  as  a  standard  the  number 
of  votes  thrown  at  the  last  general  election  pre- 
vious to  the  vote  hod  upon  the  question  of  sub- 
scription under  this  Act)  shall  vote  for  the  same; 
and  the  judges  of  the  county  court  of  any  coun- 
ty, or  the  common  council  of  any  city/desiring 
to  take  stock  as  aforesaid,  shall  gi  /e  at  least 
thirty  days'  notice,  in  the  same  manner  as  no- 
tices are  given  for  election  of  state  and  county 
officers  in  said  counties,  requiring  said  electors 
of  said  counties  or  cities  to  vote  upon  the  day 
named  in  suck  notices,  at  their  usual  place  of 
voting,  for  or  against  ths  subscription  for  such 
capital  stock  which  they  may  propose  to  make," 
etc. ,  etc.  See,  Gross,  Statutes  oi  1 1  linois,  3d  ed. , 
pp.  552,  558. 

Afterwards,  on  February  20,  1867,  the  Leg- 
islature passed  an  Act  to  incorporate  the  Illinois 
Southeastern  Railway  Company, the  7th  section 
of  which  was  as  follows: 
"The  county  court  or  board  of  supervisors 
[591]  (where  such  county  has  adopted  township  or- 
ganization) of  any  county  into  or  through 
which  this  road  or  its  branches  may  pass,  is 
hereby  authorized  and  fully  empowered  to  do- 
nate to  said  company,  as  a  bonus  or  inducement 
towardb  the  building  of  said  railroad  or  its 
branches,  any  sum  not  exceeding  $100,000, and 
may  order  the  clerk  of  the  county  court  or 
board  of  supervisors  of  such  county  to  issue 
bends  of  the  county  to  the  amount  donated;  and 
such  clerk  of  the  county  court  or  board  of  su- 
pervisors, as  the  case  may  be,  of  such  county, 
shall  countersign  and  deliver  such  bonds  so  is- 
See  14  Otto.  H.  S.,  Book  26. 


sued,  to  the  president  or  directors  ofsaid  com- 
pany; which  said  bonds  may  bear  any  rate  of 
interest  not  to  exceed  ten  per  cent  per  annum, 
payable  at  the  maturity  of  the  bonds,  as  herein- 
after expressed, and  yearly  thereafter;  Provided, 
That  no  donation  by  the  county  court  or  board 
of  supervisors  of  any  such  county  shall  be  of  a 
greater  sum  than  $50,000,  until  the  question  of 
such  larger  donation  shall  have  been  submitted 
to  the  legal  voters  of  such  county,  at  an  election 
to  be  called,  conducted,  returns  made, can  vnsscd 
and  published,  in  the  usual  manner  of  calling, 
conducting,  making  returns,  canvassing  and 
publishing  special  county  elections,"  etc. 

On  February  24,  1869,  an  Act  was  passed  to 
amend  the  Act  to  Incorporate  the  Illinois  South- 
eastern Railway  Company,  section  10  of  which 
provided: 

•'  That  any  village,  city,  county  or  township 
organized  under  the  township  organization  law, 
or  any  other  law  of  this  State,  along  or  near  the 
route  of  said  railway,  or  its  branches,  or  that 
are  in  anywise  interested  therein,  may,  in  their 
corporate  capacity,  subscribe  to  the  stock  of 
said  company,  or  make  donations  to  said  com- 
pany, to  aid  in  constructing  and  equipping  said 
railway;  Provided,  That  no  such  subscriptions 
or  donations  shall  be  made  until  the  same  shall 
be  voted  for,  as  hereinafter  provided." 

The  section  then  proceeded  to  declare  thai 
upon  the  application  of  twenty  legal  voters  ot 
any  such  city,  village,  county  or  township,  the 
clerk  thereof  should  call  an  election  to  be  held 
bv  the  legal  voters,  to  determine  "Whether  such 
village,  city,  county  or  township  shall  sub- 
scribe to  the  capital  stock  of  said  company,  or 
make  a  donation  thereto  to  aid  in  building  or 
equipping  said  railway,  and  whether  to  be  sub- 
scribed or  donated,  and  the  rate  of  interest  and 
the  time  of  payment  of  the  bonds  to  be  issued 
in  payment  thereof."  Section  12  of  the  Act  de- 
clared as  follows: 

"  That  when  payment  of  subscription  to  the 
capital  stock  of  said  company  or  payments  for  1 582  | 
donations  to  said  company  have  been  or  shall 
be  made  by  villages,  cities,  counties  or  town- 
ships, in  bonds  of  such  villages,  cities,  counties 
or  townships,  under  any  Act  authorizing  such 
subscription  or  donation  to  be  made,  all  such 
bonds  issued  or  negotiated  by  the  proper  au 
thorities  of  such  villages.cities.counties  or  town- 
ships, and  appearing  regular  on  the  face  there- 
of, shall,  in  the  hands  of  said  company  or  any 
other  bona  fide  holder  thereof,  be  deemed  and 
taken  in  all  courts  and  elsewhere,  as  prima  facie 
evidence  of  the  regularity  ot  everything  re- 
quired by  the  several  Acts  in  relation  to  the  is- 
suing of  said  bonds  or  by  any  other  Act  to  be 
done  preliminary  to  the  issuing  and  negotiation 
of  said  bonds." 

On  April  16,  1869,  the  Legislature  of  Illinois 
passed  an  Act  for  the  registration  of  municipal 
bonds  in  the  office  of  the  auditor  of  State,  sec- 
tion 7  of  which  required  that  before  any  county 
bond  could  be  registered,  the  presiding  judge  of 
the  county  court  should  certify  under  oath  to 
the  auditor  that  all  the  preliminary  conditions 
to  their  issue  required  by  law  had  been  com- 

{>lied  with.   See,  Underwood,  Statutes  of  II- 
inois,  p.  994. 

The  Constitution  of  Illinois,  which  went  into 
effect  August  8, 1870,  declares  (Second  Addi- 
tional Section):  *'  No  county,  city,  town,  town- 
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ship,  or  other  municipality,  shall  ever  become 
subscriber  to  the  capital  stock  of  any  railroad 
or  private  corporation,  or  make  donation  to,  or 
loan  its  credit  in  aid  of  such  corporation;  Pro- 
vided, however,  That  the  adoption  of  this  article 
shall  not  be  construed  as  affecting  the  right  of 
any  such  municipality  to  make  such  subscrip- 
tions when  the  same  have  been  authorized  un- 
der existing  laws  by  a  vote  of  the  people  of 
such  municipalities  prior  to  such  adoption." 

This  suit  was  brought  in  the  court  below  upon 
certain  bonds  with  the  coupons  attached,  of  a 
series  issued  by  the  County  of  Clay  to  pay  for 
stock  in  the  Illinois  Southeastern  Railway  Com- 
pany subscribed  by  the  County  Board  of  Super- 
visors, and  upon  certain  bonds  with  coupons  at- 
tached, of  another  series  issued  by  the  same 
County  to  pay  for  a  donation  made  to  the  same 
company  by  said  Board  of  Supervisors,  both 
series  being  issued,  as  was  claimed,  by  author- 
ity of  the  foregoing  legislation. 

Although  the  bonds  are  under  seal,  the  suit 
is  called  in  the  record  an  action  of  assumpsit, 
and  the  defendant  pleaded  turn  assumpsit. 

Upon  the  trial,  a  jury  being  waived,  the  court 
made  an  elaborate  and  comprehensive  finding 
of  the  facts,  in  which  is  set  out  in  full  a  copy 
of  one  of  the  bonds  belonging  to  each  class  sued 
on,  and  of  one  of  the  coupons  attached  to  each 
respectively. 

The  subscription  series  of  bonds,  as  appears 
by  the  finding  of  the  court,  contained  this  re- 
cital: "  This  bond  being  issued  under  and  pur- 
suant to  orders  of  the  Board  of  Supervisors  of 
Clay  County,  Illinois,  for  subscription  to  the 
capital  stock  of  the  Illinois  Southeastern  Rail- 
way Company,  as  authorized  by  virtue  of  the 
laws  of  the  State  of  Illinois.  And  the  faith  of 
the  County  of  Clay  is  hereby  irrevocably 

{>ledged  for  the  payment  of  said  principal  and 
n teres t  as  aforesaid." 

The  donation  scries  of  bonds  the  court  found 
to  contain  the  following  recital:  "  This  bond  is 
one  of  a  series  of  bonds  issued  by  Clay  County 
to  aid  in  the  construction  of  the  Illinois  South- 
eastern Railway  Company,  in  pursuance  of  the 
authority  conferred  by  an  Act  of  the  Oeneral 
Assembly  of  the  State  of  Illinois,  entitled  an 
Act  to  incorporate  the  Illinois  Southeastern  Rail- 
way Company,  approved  February  25,  1807, 
and  an  Act  amendatory  thereof  approved  Feb- 
ruary 24,  1869,  and  of  an  election  of  the  legal 
voters  of  Clay  County,  Illinois,  held  on  April 
22,  1868,  under  the  provisions  of  said  Act." 

"  This  bond  is  not  to  become  a  binding  obli- 
gation of  the  said  County  of  Clay  until  the  fol- 
lowing conditions  shall  have  been  complied 
with,  to  wit:  this  bond  to  become  due  and  pay- 
able on  the  express  conditions  that  said  com- 
pany shall  have  completed  the  whole  length  of 
its  hne  from  Shawneetown,  on  the  Ohio  River, 
to  the  Chicago  branch  of  the  Illinois  Central 
Railroad,  and  shall  have  the  cars  running  there- 
on." 

Upon  the  back  of  each  one  of  the  donation 
series  of  bonds  was  printed  the  following  certi- 
ficate: 

'  State  of  Illinois,  Clat  County,  m: 

I,  Jno.  L.  Moore,  clerk  of  the  County  Court 
of  Clay  County,  in  the  State  of  Illinois,  do  here- 
by certify  that  the  County  Court  of  said  County 
have  entered  an  order  on  the  records  of  said 
county  court,  directing  me  to  indorse  upon  this 
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bond  the  following  words,  to  wit:  All  the  con- 
ditions upon  which  this  bond  was  to  become  a 
binding  obligation  of  the  County  of  Clay  have 
been  complied  with. 

In  testimony  whereof,  I  hereto  affix  my  hand 
and  the  seal  of  said  court,  at  Louisville,  this  4th 
day  of  January,  A.  D.  1871. 

[seal.]  Jno.  L.  Moore,  Clerk." 

Upon  all  the  bonds  of  both  series  was  printed 
the  certificate  of  the  auditor  of  public  accounts, 
as  follows: 

"State  of  Illinois,  Auditor's  Office. 

Jan'y  9,  1871,  Springfield. 
I,  Charles  E.  Lippincott,  auditor  oi  public 
accounts  of  the  State  of  Illinois,  do  hereby  cer- 
tify that  the  within  bond  has  been  registered  in 
this  office  this  day,  pursuant  to  the  provisions  of 
An  Act  entitled  "An  Act  to  Amend  an  Act  En- 
titled 'An  Act  to  Incorporate  the  Illinois  South- 
eastern Railway  Company,' "  approved  Febru- 
ary 24,  1869,  as  well  as  the  provisions  of  an 
Act  entitled  'An  Act  to  Fund  and  Provide  for 
Paying  the  Railroad  Debts  of  Counties,  Town- 
ships, Cities  and  Towns,'  in  force  April  16, 
1869. 

Ih  testimony  whereof,  I  have  hereunto  sub- 
scribed my  name  and  affixed  the  seal  of  my 
office  the  day  and  year  aforesaid. 

[seal.]   C.  E.  LiPPrNCOTT,  Auditor  P.  A."' 

The  court  further  found  that  on  March  2, 
1868,  the  Board  of  Supervisors  of  Clay  County 
made  an  order  calling  an  election  to  be  held  by 
the  qualified  voters  of  the  county  upon  two 
propositions:  first,  that  the  County  should  sub- 
scribe $100,000  to  the  capital  stock  of  the  Illi- 
nois Southeastern  Railway  Company  and  issue 
in  payment  thereof  the  bonds  of  the  County  for 
an  equal  amount;  and,  second,  that  the  County 
of  Clay  should  donate  $50,000  to  the  railway 
company  and  issue  bonds  of  the  County  to  pay 
said  donation;  that  the  election  was  held  in  ac- 
cordance with  the  order  of  the  Board  of  Super- 
visors and  resulted  in  a  majority  of  votes  being 
cast  in  the  County  in  favor  of  both  of  the  prop- 
ositions; that  at  a  special  meeting  of  the  Board 
of  Supervisors  held  on  the  first  Monday  of  No- 
vember, 1868,  the  president  of  the  Board  was 
instructed,  by  resolutions  duly  passed  by  the 
Board,  to  make  such  donation,  and  to  subscribe 
said  amount  upon  the  books  of  said  railway 
company,  the  subscription  and  donation  to  be 
made  strictly  and  only  in  accordance  with  the 
terms  of  the  proposition  aforesaid,  submitted 
and  voted  upon  on  April  22,  1868.  [581] 

The  court  also  found  thai  the  railway  com- 
pany had  located  its  road  and  graded,  bridged 
and  tied  ten  miles  thereof  before  the  first  day 
of  November,  1869,  and  that  on  that  dav  the 
president  of  the  Board  of  Supervisors  made  the 
subscription  upon  the  books  of  the  railway  com- 
pany, under  and  in  pursuance  of  the  submission, 
vote  and  resolution  aforesaid,  the  subscription 
being  made  upon  the  terms  and  conditions  afore- 
said. 

The  court  further  found  that  the  $100,000  of 
bonds  so  voted  as  subscription  as  aforesaid  were 
delivered  to  the  railway  company  on  Novem- 
ber 1,  1869,  and  subsequent  thereto,  the  com- 
pany having  fully  complied  with  the  terms  and 
conditions  of  said  vote  before  receiving  the 
bonds. 

The  court  further  found  that,  on  January  1, 
1871,  "  $50,000  so  donated  as  aforesaid,  under 
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and  in  pursuance  of  the  vote  aforesaid,  in  the 
bonds  of  said  County,  were  delivered  and  do- 
nated to  said  railway  company,  said  railway 
company  having  complied  with  the  conditions 
of  said  vote,"  etc. 

The  court  also  found  that  both  series  of  bonds 
had  been  registered  in  the  office  of  the  auditor 
of  public  accounts,  and  that  taxes  had  been 
certified  by  him,  and  the  interest  paid  on  the 
bonds  up  to  the  commencement  of  this  suit. 

The  findings  of  the  court  further  state  that 
the  plaintiff  purchased  all  the  bonds  sued  on  for 
full  value  before  maturity,  and  was  an  innocent 
holder  thereof  without  notice  of  any  irregularity 
in  the  issue,  except  such  constructive  notice  as 
the  law  charges  it  with. 

Messrs.  W.  J.  Henry,  Cook  &  Lord  and 
LTagle  <ft  Finch,  for  plaintiff  in  error. 

Mr.  David  T.  Littler,  for  defendant  in  er- 


Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

Two  classes  of  bonds  are  sued  on,  namely: 
the  subscription  bonds  and  the  donation  bonds. 
The  defenses  set  up  against  each  class  will  be 
separately  considered. 

The  findings  of  the  court  and  the  sections  of 
the  Act  of  1849,  above  recited,  furnish  ample 
[  586 ]  ground  for  the  judgment  which  the  court  below 
rendered  in  favor  of  the  defendant  in  error  up- 
on the  subscription  bonds  held  by  it. 

The  plaintiff  in  error,  however,  insists  that 
there  is  no  evidence  or  finding  that  the  thirty 
day's  notice  of  the  election  required  by  the  stat- 
ute had  been  given,  or  that  a  majority  of  the 
legal  voters,  taking  as  a  standard  the  number  of 
votes  thrown  at  the  last  general  election  for 
county  officers,  voted  in  favor  of  the  proposi- 
tion to  subscribe  stock  and  issue  the  bonds  of 
the  county  to  pay  for  it. 

There  are  three  conclusive  answers  to  this  con- 
tention: 

First,  the  bonds  recite  on  their  face  that  they 
were  issued  under  and  pursuant  to  the  orders  of 
the  Board  of  Supervisors  of  Clay  County,  as  au- 
thorized by  virtue  of  the  laws  of  the  State  of  Illi- 
nois. By  the  Act  of  November  6, 1849,  it  was  pro- 
vided that  the  judges  of  the  county  court  were 
authorized  to  issue  the  bonds  of  the  County 
only  in  case  a  majority  of  the  voters  of  the 
County  .taking  as  a  standard  the  number  of  votes 
thrown  at  the  next  preceding  general  election, 
should  vote  in  favor  of  the  proposition  to  sub- 
scribe to  the  stock  of  some  designated  railroad 
company,  and  pay  for  it  bv  the  issue  of  county 
bonds.  The  ultimate  decision  of  the  question 
whether  such  a  vote  had  been  cast  was,  there- 
fore, left  with  the  judges  of  the  county  court. 
The  recital  made  in  the  bonds  that  they  were 
issued  pursuant  to  the  orders  of  the  Board  of 
Supervisors,  the  successor  of  the  county  court, 
as  authorized  by  virtue  of  the  laws  of  the  8tate 
of  Illinois,  is  equivalent  to  a  declaration  by  the 
Board  of  Supervisors,  upon  the  face  of  the 
bond,  that  the  election  had  been  held  and  had 
resulted  so  us  to  authorize  the  lawful  issuing  of 
the  bonds.  When  the  bonds  are  in  the  hands  of 
a  bona  fide  uolder  this  recital  is  conclusive  and 
binding  upon  the  municipality.  Cotoma  v.  Eaves, 
92  U.  §.,  484  [XXIII.,  5791;  Marty  v.  Oswego, 
92  U.  8.,  687  [XXIII.,  748]. 

The  second  answer  is,  that  if  the  County  had, 
Sec  14  Otto. 


under  the  law,  authority  to  issue  bonds,  and  it 
did  issue  them,  and  they  went  into  circulation 
Lnd  came  to  the  hands  of  a  bona  fide  holder,  he 
was  not,  in  a  suit  upon  the  bonds,  required  to  aver 
or  prove  the  performance  of  any  of  the  requi- 
sites necessary  to  give  them  validity.  The 
want  of  such  performance  is  a  matter  of  de- 
fense, and  the  burden  of  proof  is  upon  the  Coun- 
ty to  establish  it.  Lincoln  v.  Iron  Co.  [ante, 
518].  In  this  case  the  plaintiff  in  error  offered 
no  evidence  in  any  degree  tending  to  show  that  __ 
the  conditions  precedent,  upon  the  performance  1 587 
of  which  the  law  authorized  the  issue  of  the 
bonds,  had  not  been  complied  with.  He  can- 
not, therefore,  assume  that  the  conditions  were 
not  performed,  and  insist  on  the  want  of  per- 
formance as  a  defense. 

The  third  answer  is,  that,  by  section  12  of 
the  Act  of  February  24,  1869,  amendatory  of 
the  Act  to  incorporate  the  Illinois  Southeastern 
Railway  Company,  and  which  was  indorsed  on 
the  bonds,  it  was  expressly  provided  that  when 
payment  to  the  capital  stock  of  said  company 
should  be  made  in  the  bonds  of  counties  or 
townships,  under  any  Act  authorizing  such  sub- 
scription, all  such  bonds  issued  by  the  proper 
authorities  and  appearing  regular  on  their  face 
should,  in  the  hands  of  a  bonafidy,  holder,  be 
deemed  and  taken  in  all  courts,  and  elswhere, 
as  prima  fiacie  evidence  of  the  regularity  of 
everything  required  by  the  several  Acts  in  re- 
lation to  the  issuing  of  said  bonds  or  by  any 
other  Act  to  be  done  preliminary  to  their  issue 
and  negotiation. 

As  no  proof  has  been  submitted  of  any  ir- 
regularity in  the  issuing  of  the  bonds,  this 
section  of  the  law  is  conclusive  against  the  ex- 
istence of  any. 

It  is  next  insisted  by  plaintiff  in  error  that 
the  general  Statute  of  November  6, 1849,  so  far 
as  it  concerned  the  Illinois  Southeastern  Rail- 
way Company,  was  repealed  by  section  7  of 
the  Act  to  incorporate  that  company.  That 
section  authorized  the  county  court  of  any 
county  or  the  Board  of  Supervisors  (when  the 
county  had  adopted  township  organization)  to 
donate  to  said  company,  as  a  bonus  or  induce- 
ment towards  the  building  of  said  railroad  or 
its  branches,  any  sum  not  exceeding  (100,000, 
and  to  issue  to  the  company  its  bonds  in  satis- 
faction of  said  donation;  provided,  that  no  do- 
nation of  a  greater  sum  than  $50,000  should  be 
made  until  the  question  of  such  larger  dona- 
tion should  have  been  submitted  to  the  vote  of 
the  legal  voters  of  the  county  and  a  majority 
thereof  should  have  voted  in  favor  of  such  do- 
nation. The  contention  is  that  it  was  not  the 
purpose  of  the  Legislature  in  these  enactments 
to  permit  a  county  to  purchase  or  subscribe  to 
the  capital  stock  of  a  railroad  company  and 
also  make  a  donation  to  the  same  company. 

There  is  not  a  word  in  the  charter  of  the  Illi- 
nois Southeastern  Railway  Company  which  ex-  [588] 
pressly  excludes  it  from  the  benefits  of  the 
genera]  Railroad  Subscription  Law  of  Novem- 
ber 6,  1849.  Nor  is  there  the  slightest  repug- 
nancy between  the  provisions  of  the  two  Acts. 
The  fatter,  being  a  general  law,  authorized  any 
city  or  county  in  the  State  to  purchase  or  sub- 
scribe to  the  capital  stock  of  any  railroad  com- 
pany anywhere  in  the  State;  the  former,  being 
an  Act  to  incorporate  a  private  corporation,  au- 
thorized any  county  through  which  the  rail- 
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road  of  the  company  or  any  of  its  branches 
might  pass,  to  make  a  donation  to  the  company 
as  a  bonus  or  inducement  towards  the  building 
of  the  railroad  or  its  branches.  There  is  no 
ground  whatever  for  the  contention  that  the 
general  law  was  repealed  or  modified,  in  any 
respect,  by  the  Act  incorporating  the  Illinois 
Southeastern  Railway  Company.  There  is  no 
repugnancy  or  inconsistency  between  them.  A 
statute  can  be  repealed  only  by  an  express  pro- 
vision of  a  subsequent  law  or  by  necessary  im- 
plication. To  repeal  a  statute  by  implication, 
there  must  be  such  a  positive  repugnancy  be- 
tween the  provisions  of  the  new  law  ana  the 
old  that  they  cannot  stand  together  or  be  con- 
sistently reconciled.  McCool  v.  Smitii,  1  Black, 
459  [66  U.  S.,  XVII.,  218];  Wood  v.  U.  8.,  16 
Pet.,  342. 

We  are  of  opinion,  therefore,  that  the  Act  in- 
corporating the  Illinois  Southeastern  Railway 
Company  does  not  repeal  or  modify  the  general 
Law  of  November  6,  1849. 

The  plaintiff  in  error  further  insists  that  sec- 
tion 10  of  an  Act  approved  February  24,  1869, 
amendatory  of  the  charter  of  the  Illinois  South- 
eastern Railway  Company,  had  the  effect  to  re- 
peal, not  only  section  7  of  the  charter  of  the 
company,  but  also  the  general  Law  of  Novem- 
ber 6,  1849,  so  far  as  it  concerned  the  said  rail- 
road company. 

This  section  provides  "That  any  village,  city, 
county  or  township  along  or  near  the  route  of 
said  railway  or  its  branches,  or  that  are  in  any- 
wise interested  therein,  may,  in  their  corporate 
capacity,  subscribe  to  the  stock  of  said  corn- 


provided 

tion  called  by  the  clerk  of  the  village,  city, 
county  or  township,  upon  the  written  request 
of  twenty  legal  voters  thereof,  and  upon  thirty 
days'  notice. 

Conceding  that  this  section  is  a  substitute  for 
589]  section  7  of  the  original  charter,  it  cannot  be 
held  to  repeal  the  general  law,  for  the  reasons 
already  stated  in  reference  to  section  7  of  the 
original  charter,  namely:  that  there  is  no  di- 
rect repeal,  and  there  is  no  repugnancy  be- 
tween the  two  Acts  which  would  make  a  repeal 
by  implication. 

The  subscription  bonds  sued  on  were,  ac- 
cording to  the  findings  of  the  court,  issued  in 
substantial  conformity,  not  only  with  the  gen- 
eral Act  of  November  6,  1849,  but  also  with 
the  amendatory  Act  of  1869,  so  that,  conceding 
that  the  latter  Act  is  applicable  to  the  issuing 
of  the  bonds  in  question,  theyare  valid  in  the 
hands  of  a  bona  file  holder.  When  these  bonds 
were  issued  there  was  ample  authority  for  their 
issue  under  the  laws  of  the  State  of  Illinois.  The 
recital  that  they  were  issued  in  conformity  with 
the  laws  of  the  State,  as  already  shown,  is  bind- 
ing on  the  county,  when  the  suit  is  brought  on 
the  bonds  by  a  bona  fide  holder,  and  concludes 
the  county  from  setting  up  any  irregularities 
in  their  issue,  if  any  existed.  We  are  of  opin- 
ion, therefore,  that  the  suit  upon  the  subscrip- 
tion bonds  was  well  maintained. 

The  objections  to  the  bonds  known  and  des- 
ignated as  donation  bonds  have  nothing  sub? 
stantial  in  them.  The  bonds  refer  on  their  face  to 
the  laws  which  authorized  their  issue,  and  recite 
that  they  were  issued  in  pursuance  of  authority 
800 


granted  thereby.  They  carry  an  indorsement 
made  by  the  clerk  of  the  County  Court  of  Clay 
County,  by  order  of  the  court  and  under  its  seal 
that  all  the  conditions  upon  which  the  bonds 
were  to  become  a  binding  obligation  of  the  Coun- 
ty of  Clay  have  been  complied  with,  and  printed 
on  every  one  of  them  is  a  copy  of  section  12  of 
the  Act  of  February  24,  1809,  amendatory  of 
the  charter  of  the  Illinois  Southeastern  Railway 
Company, which  makes  the  fact  of  the  negotia- 
tion of  the  bonds  in  payment  of  a  donation  to 
said  company  to  be  prima  facie  evidence  of  the 
regularity  of  their  issue  when  in  the  hands  of  a 
bona  fide  holder.  There  is  no  proof  or  offer  of 
proof  that  they  were  uot  issued  in  conformity 
with  the  requirements  of  law. 

The  plaintiff  in  error  argues,  however.as  con- 
clusive against  the  validity  of  these  bonds,  the 
fact  that  they  were  not  issued  until  after  August 
8,  1870,  the  date  upon  which  the  present  Con- 
stitution of  Illinois  went  into  effect,  which  by 
section  2  of  article  14  declared  that  no  munici- 
pal corporation  should  make  donations  to  any 
railroad  or  private  corporation. 

The  findings  of  the  circuit  court  show  that 
the  people  of  Clay  County,  on  April  22,  1868, 
voted  in  favor  of  a'proposition  to  donate  $50,000 
to  the  Illinois  Southeastern  Railway  Company,  [5SH>] 
provided  the  railroad  of  said  company  should  be 
located  on  a  certain  line  specifically  described, 
and  provided  the  bonds  issued  in  payment  of 
such  donation  should  not  be  payable  until  the 
railway  had  been  completed  the  whole  length 
of  the  line,  from  Shawnectown,  on  the  Ohio 
River,  to  the  Chicago  Branch  of  the  Illinois 
Central  Railroad,  anu  the  cars  running  thereon; 
that  on  the  first  Monday  of  November,  1868, the 
Board  of  Supervisors  of  the  County,  by  resolu- 
tion duly  passed,  directed  its  president  to  make 
the  donation  aforesaid  upon  the  books  of  the 
railway  company,  in  accordance  with  the  con- 
dition of  said  vote,  and  that,  before  the  first  day 
of  November,  1869,  the  railway  company  had 
located  its  line  of  road,  as  required  by  the  con- 
ditions upon  which  the  donation  was  to  be 
made,  ana  had  "  graded,  bridged  and  tied  ten 
miles  thereof." 

We  think  it  may  ue  fairly  deduced  from  the 
findings  of  the  court  below  that,  on  November 
1,  1869,  the  president  of  the  Board  of  Supervis- 
ors subscribed  upon  the  books  of  the  railway 
company  as  directed  by  the  Board  of  Supervis- 
ors the  donation  of  $50,000,  which  the  county 
had  voted,  and  the  brief  of  counsel  for  plaintiff 
in  error  distinctly  admits  that  such  is  the  prop- 
er construction  of  the  findings  of  the  court. 

These  transactions  made  a  contract  between 
the  County  and  the  railway  company  to  the  ef- 
fect that,  in  consideration  that  the  railway  com- 

Sany  should  construct  its  road  upon  the  line 
esignated,  and  should  complete  it  and  have  the 
cars  running  thereon  between  the  points  men- 
tioned, the  County  would  deliver  its  bonds  to 
the  railway  company  in  satisfaction  of  its  dona- 
tion. This  contract  had  been  partly  performed 
by  the  railway  company  before  the  Constitution 
of  1870  went 'into  effect.  The  adoption  of  the 
Constitution  could  not  annul  or  impair  it.  The 
County  was  bound  notwithstanding  the  provis- 
ion of  the  Constitution  of 1870.  Concordv.Bank, 
92  U.S.,  630  [XXIII.,  630]. 

And  when,  as  appears  by  the  findings  of  the 
court,  the  railway  company  had,  on  January  1, 
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1871,  fully  completed  its  road  according  to  the 
E591]  terms  upon  which  the  donation  was  to  be  made, 
it  was  entitled  in  law  under  its  contract  to  the 
bonds  of  the  County  in  satisfaction  of  the  dona- 
tion. 

There  was,  therefore,  authority  to  issue  these 
bonds  upon  the  conditions  prescribed.  The 
court  below  has  found  that  the  defendant  in  er- 
ror is  a  bona  tide  holder,  and  that  the  railroad 
company  had  complied  with  all  the  conditions 
upon  which  the  bonds  were  to  be  issued  to  it. 
Upon  this  state  of  facts,  the  attempt  of  the 

Klaintiff  in  error  to  avoid  its  liability  upon  these 
onds  seems  a  hopeless  undertaking. 
Other  defenses  are  set  up  against  a  recovery 
in  this  case.  Plaintiff  in  error  nlleecs  that  the 
authority  to  donate  $50,000  to  the  railwny  com- 
pany was  expressly  conferred  upon  the  Board 
of  Supervisors  without  any  vote  or  precedent 
condition  whatever,  and  the  authority  being 
conferred  upon  the  Board  could  not  be  by  it 
"  delegated  to  the  people  to  lie  voted  upon  at  a 
popular  election."  It  further  alleges  that  the 
bonds  are  not  negotiable,  and  it  insists  that  the 
authority  of  the  Board  of  Supervisors,  under 
the  original  charter  of  the  railway  company,  to 
make  the  donation  was  redded  by  the  amend- 
atory Act  of  February  24,  1869. 

These  defenses  do  not,  in  our  judgment,  merit 
reply. 

The  plaintiff  in  error  has  received,  in  consid- 
eration for  the  issue  of  both  the  subscription 
and  donation  series  of  bonds,  everything  for 
which  it  bargained.  The  bonds  were  regularly 
Issued  and  have  l>een  registered  under  the  Stat- 
ute of  Illinois  with  the  auditor  of  public  ac- 
counts, upon  the  strength  of  a  certificate  under 
oath  made  by  a  supervisor  of  the  County  pur- 
suant to  law,  to  the  effect  that  all  the  prclimi 
narv  conditions  to  the  issue  of  the  bonds  required 
by  law  had  been  complied  with.  The  record 
dhows  that  taxes  had  been  levied  to  pay  interest, 
and  that  interest  had  been  paid  on  the  subscrip- 
tion bonds  for  eleven  years  and  on  the  dona- 
tion bonds  for  nine  years.  This  fact  would  of 
itself  cure  mere  irregularities  in  the  issuing  of 
the  bonds  when  they  were  sued  on  by  a  bona 
file  holder  for  value.  Supervisors  v.  tkhenek.  5 
Wall.,  772  [72  U.  S.,  XVIII.,556].  Under  these 
circumstances,  when  a  suit  is  brought  on  them 
by  a  bona  fide  holder  for  full  value,  as  found  by 
the  circuit  court  to  be  the  case  here,  some  sub- 
stantial defense  must  be  set  up  by  the  County 
before  it  can  escape  its  liability.  Such  defenses 
as  are  relied  on  in  this  case  will  not  avail. 

Judgment  affirmed. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 
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Jb  Parte: 

PETER  M.  ROWLAND  et  al. 

(See  8.  C,  14  Otto,  004-618.) 

Void  mandamus— public  officer — commissioner 
wlten  not  liable  for  contempt — habeas  corpus. 

L  lithe  command  of  a  rrrit  of  mandamm  In  whole 
or  in  part  Is  beyond  the  power  of  the  court,  the  writ, 
or  so  much  as  Is  in  excess  of  jt  irtadicti<  .n.  Ih  v<  .id,  and 
the  court  has  no  right  In  taw  to  punish  for  any  con- 
tempt of  its  unauthorized  requirement!*. 

2.  More  cannot  be  require  of  a  public  officer  by 
mandamus  than  the  taw  hus  made  it  his  duty  to  do. 

a  A  Judge  of  a  state  court,  who  Is  also  a  county 

See  14  Otto. 


commissioner,  Is  as  commissioner  amenable  to  the 
authorized  process  of  tho  Courts  of  the  United 
States,  in  the  same  manner  and  to  the  same  extent 
that  his  associates  are. 
4.  Such  commissioners  are  not  liable  for  contempt 


to  not  causing-  a  tax  to  be  collected  after  they  have 
done  all  they  were  required  to  do  to  charge  the  tax 
collector  with  the  duty  of  making  the  collection. 
5.  Where  the  order  of  tho  court,  under  which  the 


—      V      ,  r      i  i  "»   VUV  WSUft  Ir,  wuuc     nuiuu  bile 

marshal  holds  the  petitioners  In  custody,  was  a  nul- 
lity, a  writ  of  habeas  corpus  will  be  issued. 

[No.  11,  Orig.] 
Submitted  Dec.  16, 1881.  Decided  Jan.  SS, 1882. 

PETITION  for  writ  of  Jiabeas  corpus. 
The  case  is  stated  by  the  court. 
Messrs.  John  T.  Morgan,  James  L.  Pugh 
and  Thomas  II.  Watts,  for  petitioners. 

Messrs.  Samuel  F.  Rice  and  A.  A. Wiley, 
for  U.  S.  Marshal. 


Mr.  Chief  JusticeWaite  delivered  the  opin- 
ion of  the  court: 

This  is  an  application  for  a  writ  of  habeas 
corpus  to  procure  the  discharge  of  Peter  M. 
Rowland,  D.  C.  Shultze  and  R.  C.  Germany, 
from  the  custody  of  the  Marshal  of  the  United 
States  for  the  Middle  District  of  Alabama.  The 
facts,  as  shown  by  the  return  to  a  rule  to  show 
cause  heretofore  made.may  be  stated  as  follows: 
On  the  31st  of  December,  1868,  the  General 
Assembly  of  Alabama  passed  an  Act  to  author- 
ize counties,  towns  and  cities  to  subscribe  to 
the  capital  stock  of  railroad  companies.  The 
sections  of  the  Act  material  to  the  present  case 
are  the  7th,  8th,  9th  and  12th.  These  are  as 
follows. 

'  'See.  7.  Be  it  furtlier  enacted.  That  the  court 
of  county  commissioners  of  said  counties  in 
which  tho  electors  shall  have  voted  in  favor  of 
said  subscription,  are  hereby  authorized  and  re- 
quired to  levy  and  assess  in  the  same  manner  as 
is  now  required  by  law  for  the  collection  of  r-__ 
state  and  county  taxes,  such  tax  as  may  be  nec-  ' 005 1 
essary  to  meet  the  interest  falling  due  semi-an- 
nually on  said  bonds,  and  such  other  reasonable 
amount,  to  be  determined  by  said  court,  as  will 
pay  the  expenses  of  assessing  and  collecting 
said  tax  and  for  issuing  said  bonds;  Provided, 
That  in  no  case  shall  such  tax  exceed  one  per 
cent  per  annum  upon  the  value  of  the  real  and 
personal  property  in  said  county,  as  yearly  as- 
sessed and  returned  to  the  proper  officers. 

Sec.  8.  Be  it  further  enacted,  That  the 
courts  of  county  commissioners  in  the  various 
counties  in  which  such  subscriptions  shall  have 
been  made,  as  hereinbefore  provided,  are  here- 
by authorized  and  required  to  require  the  tax 
assessors  and  tax  collectors  to  assess  and  collect 
said  tax.  Then  said  courts  of  county  commis- 
sioners shall  be,  and  they  are  hereby  invested 
with  all  the  powers,  privileges  and  rights,  and 
bound  by  the  same  duty  of  proceeding  against 
said  tax  collectors  and  tax  assessors,  and  their 
sureties,  as  are  vested  in,  granted  to  and  im- 
posed upon  the  auditor  of  public  accounts  by 
aw,  for  the  amount  of  said  taxes  not  assessed, 
collected  and  paid  over,  or  misapplied. 

Sec.  9.  Be  it  further  enacted,  That  the  tax 
assessors  and  collectors  in  the  various  counties 
which  shall  have  voted  for  subscription,  as  here- 
inbefore provided,  are  hereby  invested  and  em 
powered  with  all  the  rights  and  remedies  for  col- 
lecting .»aid  tax  as  are  now  provided  by  law  for 
the  collection  of  state  and  county  taxes,  and  bo 
bound  by  the  same  duties,  and  that  the  same 
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E tins  and  penalties  as  are  now  prescribed  by 
w  shall  attach  to  all  persons  for  failing  to  ren- 
der a  tax  list  or  for  rendering  a  false  list. 

Sec.  12.  Beit  further  enacted,  That  the  courts 
of  county  commissioners  of  the  various  counties 
are  hereby  vested  with  power  to  do  any  and  all 
acts  to  carry  out  all  the  provisions  of  this  Act, 
which  are  not  inconsistent  with  the  Act  itself, 
and  the  laws  of  the  State  and  the  United  States." 
Pamph.  L.,  1868,  pp.  516,  517. 

Under  the  authority  of  this  Act  the  County 
of  Chambers  issued  a  series  of  coupon  bonds  to 
the  Eufaula,  Opelika,  Oxford  &  Guntersvillc 
Railroad  Company.  On  the  25th  of  May,  1875, 
Dix&  Co.,  subjects  of  Spain,  recovered  a  judg- 
ment against  the  county  in  the  Circuit  Court  of 
the  United  States  for  the  Middle  District  of 
Alabama,  for  $2,040.50  and  costs  on  account  of 
unpaid  coupons  cut  from  these  bonds.  Exe- 
cution was  issued  on  this  judgment,  and  re- 
turned "No  property  found,"  August  6,  1875. 
On  the  19th  of  November,  1875,  an  alternative 
writ  of  mandamus  was  issued  from  the  circuit 
court,  on  the  petition  of  Dix  &  Co.,  directed 
[606]  ••  t0  p.  m.  Rowland,  Judge  of  Probate  of  Cham- 
bers County,  Alabama,  and  ex  officio  Judge  of 
the  Court  of  County  Commissioners  of  said 
County,  and  J.  H.  Forman,  R.  C.  Germany, 
W.  C.  Grady  and  D.  C.  Shultze,  members  of 
said  Court  oi  County  Commissioners,"  com- 
manding them  "  to  levy  and  assess  in  accord- 
ance with  the  provisions  of  said  Act  of  the  Gen- 
eral Assembly  *  *  *  such  a  tax  upon  the 
real  and  personal  property  in  said  County  of 
Chambers  as  will  satisfy  the  said  judgment  with 
interest  and  costs,  and  that  they  continue  to  levy 
and  assess  said  tax  as  aforesaid,  from  time  to 
time,  until  said  judgment  is  fully  satisfied  with 
interest  and  costs,"  or  show  cause  on  the  3d  of 
December  why  they  ought  not  to  be  required  to 
do  so.  No  cause  being  shown  against  the  writ, 
the  court,  on  the  17th  December,  issued  a  per- 
emptory writ  with  the  following  command: 

"Now,  therefore,  you,  the  said  P.  M.  Row- 
land, Judge  as  aforesaid,  and  R.  C.  Germany, 
J.  H.  Forman,W.  J.  Grady  and  D.  C.  Schultze, 
members  of  and  composing  the  Court  of  Coun- 
ty Commissioners  of  said  County,  are  hereby 
commanded  forthwith  and  without  delay  to  levy 
and  assess,  and  cause  the  collection  of,  in  ac- 
cordance with  the  provisions  of  said  Act  of  the 
General  Assembly  of  said  State  of  Alabama, 
such  a  tax  upon  the  real  and  personal  property 
in  said  County  of  Chambers  as  will  be  suffi- 
cient to  satisfy  said  judgment,  with  interest  and 
costs,  and  that  you  continue  to  levy  and  assess 
said  tax  and  cause  the  same  to  be  collected,  as 
aforesaid,  from  tim*.  to  time,  until  said  judg- 
ment Ls  wholly  satisfied,  with  interest  and 
costs  of  suit,  and  how  you  shall  have  executed 
this  writ,  make  known  to  us,  to  the  Judge  of 
this  court,  at  the  next  Term  of  said  court,  on 
the  first  day  of  said  Term,  on,  to  wit :  on  the  first 
day  in  May,  A.  D.  1876." 

On  the  24th  of  April,  1876,  the  court  of 
county  commissioners,  «c  a  regular  adjourned 
Term,  mode  the  following  order,  which  was 
duly  recorded : 

"On  the  17th  day  of  December,  1875,  a  per- 
emptory mandamus  was  issued  out  of  the  Cir- 
cuit Court  of  the  United  States  at  Montgomery, 
Ala.,  and  executed  on  the  commissioners  of  said 
county  on  the  14th  of  Feby.,  1876,  at  the  suit 
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of  Dix  &  Co.,  commanding  the  commissioners' 
court  of  Chambers  County  to  levy  a  tax  for 
the  purpose  of  paying  a  judgment  in  said  court 
in  favor  of  said  Dix  &  Co.  against  said  county,  rfUV71 
rendered  at  the  May  Term,  1875,  for  the  sum  of  lWHn  * 
$2,040.50,  and  $51  costs,  and  that  they  report 
their  action  in  the  premises  to  the  May  Term, 
1876,  of  said  court.  Now,  as  required  by  said 
order,  it  is  ordered  that  a  tax  of  one  fourth  of 
one  per  cent  on  the  value  of  the  real  and  per- 
sonal property  of  Chambers  County  be  levied 
for  the  purpose  above  set  forth , and  that  the  tax 
collector  proceed  to  collect  said  tax  as  required 
by  law." 

"In  obedience  to  the  command  of  the  peremp- 
tory writ,  the  commissioners,  on  the  3d  of  May, 
made  return  that  they  had  levied  the  tax  as  re- 
quired, and  accompanied  their  return  with  a 
copy  of  the  order  entered  to  that  effect.  .Noth- 
ing more  was  done  in  the  suit  until  May  23,1881, 
when,  on  motion  of  Dix  &  Co.,  the  return  to 
the  peremptory  writ  was  quashed,  and  a  rule 
entered  on  the  court  of  county  commissioners, 
"as  well  as  the  members  thereof,  to  wit:  P.  M. 
Rowland,  Judge  of  Probate  and  ex  officio  Judge 
of  the  said  Court  of  County  Commissioners, 
and  to  J.  H.  Forman,  R.  C.  Germany,  W.  J. 
Grady  and  D.  C.  Shultze,  who  were  members 
of  and  together  constituted  said  court  of  county 
commissioners"  when  the  peremptory  writ  of 
mandamus  was  served,  to  appear  forthwith  and 
show  cause  why  an  attachment  should  not  issue 
against  them  and  each  of  them  for  not  obeying 
the  command  of  the  writ.  This  rule  was  served 
on  Rowland,  Shultze  and  Germany  on  the  29th 
of  Mav.  Forman  and  Grady  had  died  before 
the  rule  was  entered.  The  surviving  members 
of  the  court  of  county  commissioners  made  re- 
turn to  the  rule  on  the  10th  of  July,  as  follows: 
"In  this  case  a  rule  nisi  having,  on  the  25th 
day  of  May,  1881,  issued  out  of  said  court, com- 
manding P.  M.  Rowland,  as  Probate  Judge  of 
Chambers  Co.,  Ala.,  and  ex  officio  a  member  of 
the  court  of  countv  commissioners  in  and  for 
said  county, and  J.  N.  Forman,  R.  C.  Germany, 
W.  J.  Grady  and  D.  C.  Shultze,  members  of 
said  court  of  county  commissioners,  to  appear 
insta  uter,  or  as  soon  as  duly  served  with  said 
rule  nisi,  and  show  cause  why  an  attachment 
should  not  issue  against  them  and  each  of  them 
for  violating  and  disregarding  the  peremptory 
writ  of  mandamus  heretofore  issued  and  served  B , 
upon  them  at  the  suit  of  said  Dix  &  Co.,  the  [80o] 
said  P.  M.  Rowland,  Judge  of  Probate  and  ex 
officio  a  member  of  said  court  as  aforesaid, 
begs  leave  to  make  the  following  return,  and  to 
show  cause  under  oath  as  follows  why  he  should 
not  be  attached  for  contempt  of  the  said  Circuit 
Court  of  the  United  States: 

He  respectfully  states  that  he  was  at  the  serv- 
ice of  said  peremptory  writ  of  mandamus,  has 
ever  since  been  and  is  now  Judge  of  the  Court 
of  Probate  in  and  for  said  County  of  Chambers, 
and  as  such  ex  officio  a  member  of  the  court  of 
county  commissioners  in  and  for  said  county, 
and  that  on  the  24th  day  of  April,  1876,  the 
Court  of  County  Commissioners  of  said  County 
of  Chambers,  at  a  regular  Term  of  said  court, 
levied  a  tax  of  one  fourth  of  one  per  cent  on 
the  assessed  value  of  the  real  and  personal  prop- 
erty of  the  taxpayers  of  said  County  of  Cham- 
bers, to  pay  off  and  discharge  the  judgment 
mentioned  in  the  peremptory  writ  of  mandamus 
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issued  and  served  on  him  and  the  members  of 
said  court,  as  aforesaid,  which  said  levy  is  suffi- 
cient to  pay  off  and  discharge  said  judgment,  to- 
gether with  all  interest  and  costs  of  suit — the  as- 
sessed value  of  the  taxable  property  of  said 
county  for  said  year  1876  being  $1,631,566,  and 
the  lew  of  one  fourth  of  one  per  cent  thereon  is 
more  than  sufficient  to  pay  off  and  discharge 
the  judgment,  together  with  all  interest  and 
costs.  A.  copy  of  said  levy  is  hereto  attached, 
marked  'Exhibit  A,'  and  made  part  of  this  re- 
turn. Affiant,  said  P.  M.  Rowland,  gave  no- 
tice to  J.  G.  Weaver,  the  then  tax  collector  of 
said  county,  and  requested  him  to  collect  the 
said  one  fourth  of  one  per  cent,  levied  as  afore- 
said for  the  purpose  aforesaid.  Said  J.  6. 
Weaver,  tax  collector,  as  aforesaid,  refused  to 
collect  said  taxes  upon  the  ground  that  he  had 
previously  qualified  under  the  Act  of  the  Legis- 
lature of  Alabama,  approved  on  the  4th  day  of 
March,  1876,  by  giving  a  bond  for  the  collection 
of  the  state  and  county  taxes,  for  general  and 
not  for  special  purposes ;  and  his  successor,  J. 
M.  Driver,  who  is  the  present  tax  collector  of 
said  county,  executed  his  official  bond  in  the 
same  manner,  and  has  upon  the  same  ground 
refused  to  collect  said  special  taxes,  so  levied  by 
said  court,  as  aforesaid;  and  tliat  the  said  P.  M. 
Rowland  notified  the  Governor  of  Alabama,  in 
the  manner  and  within  the  time  provided  by 
law,  of  the  failure  of  each  of  said  tax  collectors 
to  make  a  bond  for  the  collection  of  special  tax- 
es. The  said  P.  M.  Rowland  has  done  all  that 
the  law  authorized  him  to  do  in  relation  to  the 
levy  and  collection  of  said  taxes.  Under  the 
laws  of  Alabama,  the  said  P.  M.  Rowland,  as 
Judge  of  Probate  of  Chambers  County  and  ex 
officio  &  member  of  the  court  of  county  cora- 
[609l  missioners  of  said  county,  is  simply  the  presid- 
ing officer  of  the  said  court  of  county  commis- 
sioners, and  has  no  authority  to  vote  as  a  mem- 
ber of  said  court,  except  in  cases  of  a  tie,  a 
thing  that  has  not  occurred  in  any  matter  grow- 
ing out  of  the  assessment  or  collection  of  the 
said  special  taxes  to  pay  said  judgment,  as 
aforesaid.  If  in  anything  affiant  has ibeen  mis- 
taken in  his  duties  in  the  premises,  he  is  willing 
to  correct  his  mistakes  and  do  whatever  this 
honorable  court  may  require.  At  no  time  has 
said  P.  M.  Rowland  been  actuated  by  any  in- 
tention to  disobey  the  mandate  of  this  honorable 
court,  and  if  he  has  omitted  any  duty,  it  has 
been  through  mistake  of  his  official  duties,  and 
not  from  any  attempt  to  evade  or  oppose  the  au- 
thority of  this  honorable  court.  All  of  which 
is  respectfully  submitted. 

Peter  M.  Rowland. 
Sworn  to  and  subscribed  before  me,  this 
day  of  June,  1881. 

J.  W.  Dimmick, 
U.  S.  Com'r  Mid.  IHst.  of  Ala." 
"R.  C.  Germany  and  D.  C.  Shultze  show 
cause  as  follows  why  they  should  not  be  at- 
tached for  contempt  of  said  circuit  court  for 
disobedience  to  the  peremptory  writ  of  manda- 
mus mentioned  in  the  above  return  of  P.  M. 
Rowland:  Wm.  J.  Grady  and  James  II.  For- 
man  were  members  o*  the  court  of  county  com- 
missioners of  said  County  of  Chambers  on  the 
24th  day  oi  April,  1876,  and  on  that  day,  in 
obedience  to  the  peremptory  writ  of  mandamus, 
mentioned  in  the  above  return  of  P.  M.  Row- 
land, the  said  Germany,  Shultze,  Forman  and 
See  14  Otto. 


Grady,  who  constituted  add  court  of  county 
commissioners,  on  said  day,  at  a  regular  Term 
of  said  court,  levied  one  fourth  of  one  per  cent 
upon  the  assessed  value  of  the  real  and  person- 
al property  of  the  taxpayers  of  said  County  of 
Chambers,  to  pay  off  and  discharge  the  judg- 
ment mentioned  and  described  in  the  peremp- 
tory writ  of  mandamus  served  on  them,  togeth- 
er with  all  the  interest  due  on  said  judgments, 
and  the  costs  of  suit,  and  instructed  the  then 
tax  collector  to  collect  the  same.  Said  levy  was 
sufficient  to  pay  off  said  judgment,  as  shown 
by  the  return  of  said  P.  M.  Rowland,  and  the 
then  tax  collector,  and  his  successor  in  office, 
the  present  tax  collector  of  said  county,  have 
refused  to  collect  the  same,  for  the  reasons  set 
forth  in  the  return  of  Judge  P.  M.  Rowland, 
above  set  forth. 

Sometime  in  the  year  1878  J.  H.  Forman. 
and  sometime  in  the  year  1880  Wm.  J.  Grady, 
died,  and  John  H.  Seroyer  and  John  H.  Hig- 

fins  have  been  elected  as  their  successors  in  of- 
ce,  and  are  now  members  of  the  court  of  coun-   ,fl, . 
ty  commissioners  of  said  county.  1 

Affiants  further  state  that  they  are  plain  men, 
not  learned  in  the  law;  that  they  never  knew 
that  there  was  any  other  duty  devolving  on 
them  in  relation  to  the  collection  of  said  tax 
than  the  lew  of  a  sufficient  tax  to  pay  said 
judgment,  with  interest  and  co6ts  of  suit,  until 
the  service  of  the  rule  nisi  in  the  present  case. 

Affiants  honestly  believed  that  when  they  had 
levied  said  tax  and  ordered  the  tax  collector  to 
collect  the  same,  they  had  done  all  they  were 
required  to  do,  and  until  the  service  of  the  rule 
nisi,  they  did  not  know  thev  were  required  tc 
do  anything  more;  and  whatever  duty  they 
may  have  omitted  to  perform,  was  omitted 
through  innocent  or  ignorant  mistake  of  theii 
duties;  that  they  arc  willing  and  now  offer  tc 
perform  any  and  every  duty  required  of  them 
in  relation  to  causing  said  taxes  to  be  collected. 
All  of  which  is  respectfully  submitted. 

D.  C.  Shultze. 
R.  C.  Germany. 
Sworn  to  and  subscribed  before  me,  this  14th 
day  of  June,  1881.         J.  W.  Dimmick, 
U.  S.  Com'r  for  said  M 'id.  Dist.  of  Ala." 
On  the  same  day  the  return  was  filed  the 
court  made  the  following  order: 

"The  respondents  then  filed  their  respective 
answers  to  said  rule,  which  were  considered  and 
held  in  all  respects  to  be  insufficient,  and  to 
furnish  no  excuse  or  exoneration  for  their  fail- 
ure to  obey  said  writ.  Said  respondents,  P.  M. 
Rowland,  D.  C.  Shultze  and  R.  C.  Germany, 
are  therefore  adjudged  to  be  guilty  of  contempt 
of  this  court  in  relation  to  said  writ,  but  sen- 
tence is  hereby  suspended,  and  this  cause  con- 
tinued until  the  next  Term  of  the  court,  in  order 
that  said  respondents  may  have  an  opportunity 
by  that  time  to  pay  said  judgment,  with  inter- 
est and  costs;  and  said  respondents  are  each  re- 
quired to  be  and  appear  before  this  court  upon 
the  first  day  of  the  next  Term  of  this  court,  to 
wit:  upon  Monday,  the  7th  day  of  November, 
A.  D.  1881,  at  12  o'clock  M.,  to  certify  obedi- 
ence to  this  order,  and  to  receive  such  sentence 
as  the  court  may  deem  meet  to  pronounce  in 
the  premises." 
And  on  the  21st  of  November,  the  following: 
"In  this  proceeding  by  attachment  for  con- 
tempt, all  the  rarties  this  day  appeared  in  this 
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court,  and  were  further  heard  by  this  court 
touching  the  matters  of  contempt  involved  in 
this  proceeding.  And  it  appearing  to  the  court 
that  at  the  last  Term  of  this  court,  to  wit:  on 
July  16.  1881,  the  respondents,  the  said  Row- 
land, Shultze  and  Germany,  were  fully  heard 
as  to  the  said  matters  of  contempt  in  disobeying 
the  said  peremptory  writ  of  mandamus  duly  is- 
sued out  of  this  court  theretofore  to  them  and 
duly  served  on  them,  and  that  upon  said  hear- 
ing the  said  respondents  were  duly  and  proper- 
ly adjudged  and  found  by  this  court  to  be 
guilty  of  contempt  of  this  court  in  relation  to 
said  peremptory  writ  of  mandamus  mentioned 
in  this  proceeding  for  contempt  and  in  disobey- 
ing said  last  mentioned  writ,  but  that  said  re- 
spondents were  required  to  appear  in  this  court 
on  the  first  day  of  this  Term  to  receive  such 
sentence  as  this  court  may  deem  meet  to  pro- 
nounce in  the  premises;  and  it  is  now  made  fur- 
ther to  appear  to  this  court  that  said  respond- 
ents have  not  obeyed  said  peremptory  writ  of 
mandamus  nor  certified  any  such  obedience, 
but  still  continue  to  disobey  saia  writ  of  per- 
emptory mandamus;  and  that  said  respondents 
are  guilty  of  said  contempt  in  disobeying  said 
peremptory  writ  of  mandamus;  and  that  the 
judgment  of  said  Dix  and  Company  mentioned 
iu  that  writ,  and  in  respect  to  which  tha*.  writ 
was  issued,  remains  wholly  unpaid  and  unsat- 
isfied and  of  full  force;  and  that  the  amount 
due  upon  said  last  mentioned  judgment,  in- 
cluding the  principal  and  lawful  interest  there- 
on and  the  costs  up  to  this  day,  is  $3,152. 

It  is,  therefore,  considered,  ordered  and  ad- 
judged, by  this  court,  that  the  said  respond- 
ents, the  said  P.  M.  Rowland,  D.  C.  Shultze 
and  R.  C.  Germany,  are  guilty  of  said  contempt 
in  disobeying  as  well  as  in  continuing  to  diso- 
bey the  said  peremptory  writ  of  mandamus, 
and  the  order  and  command  of  this  court  there- 
in; and  that  foi  said  contempt  each  of  respond- 
ents is  here  and  now  sentenced  by  this  court  to 
pay  to  the  United  States,  as  a  fine  foi  his  said 
contempt,  the  sum  of  $1,088,  and  to  be  and  to 
stand  imprisoned  in  the  common  jail  of  Mont- 
gomery County,  in  the  State  of  Alabama,  until 
the  said  fine  hereby  imposed  upon  him, and  all  the 
costs  of  this  proceeding  for  contempt  are  paid; 
that,  in  addition  to  said  fines  hereby  imposed 
upon  each  of  said  respondents  respectively,  the 
sentence  of  this  court  also  is,  that  said  respond- 
ents pay  all  the  costs  of  this  proceeding,  and 
stand  imprisoned,  as  aforesaid,  until  the  whole 
of  said  costs  shall  be  paid.  But  the  court  fur- 
ther orders  and  adjudges,  that  if  the  said  judg- 
ment of  said  Dix  &  Co.,  undei  and  in  respect 
to  which  said  peremptory  writ  of  manaamus 
issued,  and  also  all  the  costs  of  this  proceeding 
and  of  the  proceedings  in  which  said  perempto- 
ry mandamus  issued,  shall  hereafter  be  paid  and 
satisfied  in  full,  and  such  satisfaction  be  entered 
on  the  execution  docket  or  minutes  of  this  court 
before  the  said  fines  are  paid,  then  and  in  that 
event  all  further  proceedings  under  said  sen- 
tence of  this  court  shall  thereupon  cease,  and 
the  said  respondents  shall  thence  be  discharged 
from  imprisonment  under  said  sentence." 

The  marshal  shows  this  order  as  the  cause  ol 
his  imprisonment  of  the  parties  named  therein 
who  are  the  petitioners  here. 

The  single  question  we  have  to  consider  on 
this  application  is,  whether  the  order  of  the 
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circuit  court,  made  on  the  21st  of  November, 
is  sufficient  authority  to  the  marshal  for  the  de- 
tention of  the  persons  he  holds  under  it;  and 
that  question,  as  is  conceded  on  both  sides,  de- 
pends entirely  on  the  power  of  the  circuit  court 
to  require  the  court  of  county  commissioners 
to  do  what  its  members  have  been  held  to  bt 
in  contempt  for  not  doing.  If  the  command  of 
the  peremptory  writ  of  mandamus  was,  in  all 
respects,  such  as  the  circuit  court  had  jurisdic- 
tion to  make,  the  proceedings  for  the  contempt 
are  not  reviewable  here.  But  if  the  command 
was  in  whole  or  in  part  beyond  the  power 
of  the  court,  the  writ,  or  so  much  as  was  in  ex- 
cess of  jurisdiction,  was  void,  and  the  court 
had  no  right  in  law  to  punish  for  any  contempt 
of  its  unauthorized  requirements.  Such  is  the 
settled  rule  of  decision  in  this  court.  Ex  parte 
Langc,  18  Wall.,  165  [85  U.  S.,  XXI.,  8751; 
Ex  parte  Parks,  98  U.  3.,  22  [XXIII.,  7881;  Ex 
parte  Siebotd,  100  U.  S..  871  [XXV.,  717];  Ex 
parte  Virginia,  100  U.8.,  839  [XXV.,  6761. 

It  is  also  settled  that  more  cannot  be  required 
of  a  public  officer  by  mandamus  than  the  law 
has  made  it  his  duty  to  do.  The  object  of  the 
wri».  is  to  enforce  the  performance  of  an  exist- 
ing duty,  not  to  create  anew  one.  In  the  pres- 
ent case  the  law  made  it  the  duty  of  the  court  of 
county  commissioners  to  levy  the  tax  required 
to  pay  the  judgment  rendered  by  the  circuit  [61S] 
court.  This  levy  was  to  be  made  in  the  same 
manner  a*  was  required  by  law  for  the  collec- 
tion of  state  and  county  taxes.  Whatever,  there- 
fore, the  court  of  count)'  commissioners  was 
bound  to  do  to  secure  the  collection  of  state  and 
county  taxes,  the  circuit  court  had  jurisdiction 
to  require  it  to  do  in  respect  to  this  special  tax. 
Section  8  also  made  it  the  duty  of  the  court  of 
county  commissioners  to  require  the  tax  col- 
lector to  collect  the  tax,  and  for  that  purpose 
the  commissioners  were  invested  with  all  the 
powers,  privileges  and  rights,  and  bound  by  the 
same  duty  of  proceeding  against  tax  collectors 
and  their  sureties  as  were  vested  in,  granted  to 
or  imposed  upon  the  auditor  of  public  accounts, 
for  the  amount  of  taxes  not  assessed,  collected 
and  paid  over,  or  misapplied.  The  commis- 
sioners had  no  authority  to  collect  the  tax.  That 
duty  was,  by  section  9,  put  on  the  tax  collect- 
or, who  was  invested  with  all  the  rights  and 
remedies  and  bound  by  all  the  duties  he  had  by 
law  for  the  collection  of  suite  and  county  taxes. 

The  court  of  county  commissioners,  while 
called  a  "  court,"  is,  in  fact,  the  board  of  offi- 
cers through  whom  the  affiairs  of  the  county 
are  managed.  The  duties  ot  this  board,  at  least 
so  far  as  this  case  is  concerned,  are  administra- 
tive, not  judicial.  The  county  is  a  body  cor- 
porate and  the  court  its  governing  body.  The 
judge  of  probate  is,  ex  officio,  a  member  of  this 
body.  In  performing  his  duties  in  that  capac- 
ity he  acts  not  as  a  judge  of  probate  but  aa 
county  commissioner.  The  mandamus  went 
against  him  in  this  case  as  commissioner,  not 
as  judge.  No  question  arises  here  as  to  the 
power  of  the  courts  of  the  United  States  to  im- 
prison a  judge  of  a  state  court  for  what  he  does, 
or  omits  to  do,  in  his  judicial  capacity.  As 
commissioner,  this  probate  judge  was  amenable 
to  the  authorized  process  of  tne  courts  of  the 
United  State  in  the  same  manner  and  to  the 
same  extent  that  his  associates  were. 

The  laws  of  Alabama  provide  for  a  tax  as- 
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sessor,  a  court  of  county  commissioners,  a  tax 
collector,  and  a  county  treasurer.  The  services 
of  all  these  officers  are  required  in  the  levy,  col- 
lection and  disbursement  of  taxes.  The  asses- 
sor lists  the  taxable  property  in  the  county,  and 
values  it  for  taxation.  His  list,  when  made  out, 
constitutes  the  assessment  and  is  entered  by  the 
assessor  in  a  book,  called  the  assessment  book. 

[414)  When  the  book  is  completed  by  the  assessor,  he 
delivers  it  to  the  probate  judge.  It  is  then  ex- 
amined by  the  probate  judge,  the  county  com- 
missioners, county  treasurer,  and  clerk  of  the 
circuit  court,  who  constitute  a  board  of  equali- 
zation, of  which  the  probate  judge  is,  ex  officio, 
chairman.  This  board  equalizes  the  assessment 
and  corrects  any  errors  that  may  be  discovered. 
When  the  equalization  has  been  perfected  and 
all  the  necessary  corrections  made,  the  chair- 
man of  the  board  certifies  to  that  effect  on  the 
assessor's  book,  and  the  assessment  thus  be- 
comes the  basis  of  taxation  in  the  county  for 
the  current  year.  The  court  of  county  com- 
missioners then  levy  the  amount  of  county  taxes 
required.  The  taxes  thus  levied  are  to  be  col- 
lected by  the  tax  collector,  who  is  an  independ- 
ent officer  and  makes  his  settlements  with  the 
county  treasurer  and  not  with  the  court  of 
county  commissioners.  He  is  chargeable  with 
all  the  taxes  levied,  but  upon  his  report  the 
commissioners  may  allow  him  credit  for  such 
as  he  had  been  unable  to  collect  and  for  errone- 
ous assessments. 

The  peremptory  writ  of  mandamus  was 
served  on  the  14th.of  February,  1876.  The  first 
regular  meeting  of  the  commissioners  thereafter 
was  on  the  second  Monday  in  April,  and  at  an 
adjourned  day  in  that  meeting  the  order  levy- 
ing the  tax  was  made.  On  the  4th  of  March 
before,  an  Act  was  passed  by  the  General  As- 
sembly of  Alabama  (Pamph.  L.  1875-0,  93)  to 
the  effect  that  whenever  any  comity  of  the  State 
should  be  authorized  by  law,  or  required  by 
the  judgment  of  any  court,  to  levy  any  tax  for 
any  special  purpose,  otherwise  than  the  taxes 
authorized  by  the  general  revenue  laws  of  the 
State,  the  tax  collector  might  execute  separate 
bonds— one  for  the  collection  of  the  taxes  levied 
under  the  general  laws,  and  one  for  the  collec- 
tion of  taxes  levied  for  special  purposes,  or  in 
obedience  to  the  requirements  of  the  judgment 
oi  a  court.  If  he  should  give  one  of  the  bonds 
and  fai'  or  refuse  to  give  the  other,  it  was  made 
his  outy  to  proceed  to  collect  the  taxes  for 
which  he  gave  the  bond,  and  of  the  probate 
judge  to  notify  the  Governor  of  his  failure  to 
g've  the  other.  The  Governor  was  then  to  ap- 
point a  special  tax  collector  for  the  collection  of 
the  taxes  for  which  the  regular  tax  collector  liad 

[615]     fai  lea  to  give  bond. 

Thw  performance  of  tht.  duty  of  the  court  of 
county  commissioners  in  respect  to  the  levy  of 
taxes  was  complete  when  a  valid  levy  had  been 
made,  and  all  had  been  done  which  was  neces- 
sary to  enable  the  collector  to  proceed  with  tht 
collection.  The  duty  to  collect  rested  entirely 
on  the  collector.  He  accounted  for  his  collec- 
tions to  the  treasurer,  who  alone  was  the  custo- 
dian of  the  moneys  of  the  county,  and  paid 
them  out  to  the  parties  entitled  thereto,  on 
proper  vouchers,  if  the  collector  failed  to  per- 
form his  duty,  he  could  be  compelled  by  man- 
datum  to  do  what  was  required  ot  him  by  law, 
but  it  is  nowhere  made  the  duty  of  the  court  of 
See  14  Otto. 


county  commissioners  to  institute  any  such  pro- 
ceeding. As  the  duty  of  collection  was  one  the 
tax  collector  owed  to  the  judgment  creditor  as- 
well  as  the  commissioners,  we  see  no  reason 
why  the  creditor  could  not  himself  apply  for 
the  necessary  writ.  If  the  collector  made  col- 
lections which  he  failed  to  pay  over,  he  and  his 
sureties  could  be  proceeded  against  summarily 
for  the  moneys  in  his  hands.  So,  too,  if  he 
failed  by  his  own  fault  or  neglect  to  make  his 
collections,  he  and  his  sureties  would,  undoubt- 
edly, be  liable  to  an  action  on  that  account;  but 
we  have  been  referred  to  no  statute  which  made 
it  the  official  duty  of  the  court  of  county  com- 
missioners or  the  auditor  of  public  accounts  to 
bring  such  an  action.  Under  the  law  as  it  stood 
when  the  bonds  sued  on  were  issued,  the  auditor 
could  obtain  a  summary  judgment  for  certain 
penalties  imposed  by  law  upon  a  tax  collector 
for  the  non-performance  of  his  duties,  but  it 
was  not  made  his  absolute  duty  to  institute  the 
necessary  proceedings  for  that  purpose.  And, 
besides,  the  writ  in  this  case  does  not  require  the 
commissioners  to  do  any  such  thing. 

We  proceed  now  to  the  consideration  of  the 
return  of  the  commissioners  to  the  rule  upon 
them  to  show  cause  why  they  should  not  be 
attached  for  disregarding  the  writ.  Their  state- 
ments in  the  return  have  not  been  controverted, 
and  are,  consequently,  to  be  taken  as  true.  While 
the  return  to  the  mandam  us  itself  was  quashed, 
the  return  to  the  rule  stands  in  the  place  of  a 
return  to  the  writ  for  all  the  purposes  of  this 
proceeding.  The  command  of  the  writ  was  that 
the  commissioners  levy,  assess  and  cause  to  be 
collected  the  necessary  tax.  They  return  that 
they  did  levy  the  tax  and  order  its  collection  by 
the  tax  collector.  It  is  true  that  while  the  writ  .  _ . 
ordered  the  tax  to  be  levied  on  the  real  and  per-  I 6  ' 
sonal  property  in  the  county,  the  levy  as  ordered 
was  on  the  real  and  personal  property  of  the 
county.  Clearly  there  can  be  no  difference  be- 
tween what  was  done  and  what  was  ordered  to 
be  done.  A  tax  was  levied,  and  that  implies  a 
levy  on  property  which  was  in  law  taxable. 
The  property  belonging  to  the  county  was  ex- 
empt. It  was  so  expressly  provided  by  law. 
Pamph.  L.  1868,  p.  298,  sec.  3 ;  Pamph.  L., 
1875-6,  p.  44,  sec.  2,  part.  2.  Consequently,  the 
return  that  a  tax  had  been  levied, which  the  tax 
collector  was  directed  to  collect,  necessarily  im- 
plied that  the  levy  was  made  on  the  taxable  prop- 
erty in  the  county,  and  the  circuit  court  could 
not  have  understood  otherwise.  It  is,  then,  to 
be  taken  as  a  fact  that  the  levy  which  was  com- 
manded was  actually  made,  and  on  the  proper 
assessment.  It  follows,  therefore,  that  the  fine, 
for  the  non-payment  of  which  the  commission- 
ers are  now  held  jn  custody,  must  have  been 
imposed  because  they  failed  to  cause  the  tax 
which  was  levied  to  be  collected.  The  orders 
themselves  indicate  as  much  on  their  face,  for 
in  the  first  the  sentence  was  delayed  after  the 
commissioners  were  adjudged  to  be  in  con- 
tempt, to  give  them  time  to  pay  the  judgment, 
and  in  the  second,  the  fine  is  to  be  remitted  and 
the  contempt  purged  if  the  judgment  shall  be 
paid. 

The  case,  then,  clearly  presents  itself  to  us  as 
a  proceeding  against  the  commissioners  for  con- 
tempt in  not  causing  the  tax  to  be  collected  after 
they  had  done  all  they  were  required  to  do  to- 
charge  the  tax  collector  with  the  duty  of  mak- 
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ing  the  collection.  This  we  cannot  but  think 
was  beyond  the  jurisdiction  of  the  circuit  court. 
The  duty  of  the  commissioners  in  respect  to  the 
collection  of  the  tax  is  performed  when  they 
have  done  all  that  is  necessary  to  authorize  a 
qualified  tax  collector  to  enter  upon  his  work 
under  the  law.  The  original  Act  of  1868  made 
it  the  duty  of  the  collector  of  general  taxes  to 
collect  the  special  tax  as  he  did  the  others.  If 
the  Act  of  1876,  which  permitted  the  regularly 
elected  collector  to  disqualify  himself  from  col- 
lecting the  special  tax  by  not  giving  the  new 
bond,  was  unconstitutional  as  to  Dix  &  Co.'s 

[617]  coupons,  which  the  Supreme  Court  of  the  State 
is  reported  to  have  decided  recently  in  the  case 
of  Edward*  v.  Williamson,  the  judgment  credit- 
ors might,  by  proceedings  in  mandamus  apainst 
him,  have  required  that  he  make  the  collection, 
notwithstanding  the  change  in  the  law;  but  we 
are  referred  to  no  statute  which  makes  it  the 
duty  of  the  court  of  county  commissioners  to 
test  that  question  in  that  way  or  any  other.  As 
the  law  stood  on  its  face,  the  commissioners  and 
the  probate  judge  had  performed  their  duty 
when  the  Governor  was  informed,  in  the  proper 
way,  of  the  failure  of  the  tax  collector  to  give 
his  bond  for  the  collection  of  the  special  tax. 
Whatever  it  is  within  the  power  of  the  creditor 
to  compel  the  tax  collector  to  do  without  the 
intervention  of  the  court  of  commissioners,  the 
commissioners  are  not  required  by  the  writ 
against  them  to  do.  Their  whole  duty  in  re- 
spect to  the  collection  of  the  tax  is  performed 
when  they  have  so  far  set  the  machinery  of  col- 
lection in  motion  that  others  are  required  to  keep 
it  going.  Their  obligations  in  this  respect  end 
where  those  of  another  public  officer  begin.  They 
cannot  be  required  by  mandamus  to  compel  an- 
other officer  to  do  his  duty,  if,  without  their  in- 
tervention, the  moving  party  can  himself  accom- 
plish the  same  result.  It  is  true  that,  under  sec- 
tion 12,  general  powers  are  conferred  on  the 
commissioners  to  carry  out  the  provisions  of 
the  Bonding  Act,  but  this  does  not  change  the 
rule  of  their  liability  to  the  bondholder  in  the 
particular  now  under  consideration.  The  gen- 
eral principle  which  governs  proceedings  by 
mandamus  is,  that  whatever  can  be  done  with- 
out the  employment  of  that  extraordinary  rem- 
edy, may  not  be  done  with  it.  It  only  lies  when 
there  is  practically  no  other  remedy.  As  a  nec- 
essary consequence  the  writ  must  issue  directly 
against  him  whose  duty  it  is  to  do  the  thing 
which  the  parties  seek  to  have  done;  for,  as  was 
said  in  Reg.  v.  Mayor  of  Derby.  2  Salk.,  486,  "  It 
is  absurd  that  the  writ  should  lie  directed  to  one 
person  to  command  another."  The  question  here 
Is,  whether  it  was  the  duty  of  the  tax  collector 
under  the  law  to  collect  the  special  tax  which 
the  commissioners  had  levied.  That  question  the 
creditor  could  have  had  determined  in  a  direct 
proceeding  against  the  collector,  without  the 
help  of  the  commissioners.  It  follows,  that  if 
the  command  ot  the  writ  against  the  commis- 
sioners was  what  the  circuit  court  has  construed 
it  to  be,  it  was  in  excess  of  the  jurisdiction  of 
the  court  and,  consequently,  voia.  If  the  com- 
mand of  the  writ  was  in  excess  of  jurisdiction, 
so  necessarily  were  the  proceedings  for  contempt 

<618]  in  not  obeying.  We  are  led,  therefore,  to  the 
conclusion  that  the  order  ot  the  court  under 
which  the  marshal  holds  the  petitioners  in  cus- 
tody was  a  nullity,  and  tht",  a  writ  of  habeas 
866 


corpus  should  issue  as  piayed  for,  unless  the 
parties  are  willing  that  an  order  of  discharge 
shall  be  entered  without  further  proceedings. 
It  is,  consequently,  so  ordered. 

Ex  parte:  State  of  Alabama,  Petitioner,  No.  12. 

The  writ  asked  for  in  this  case  is  refused,  as  the 
relief  sought  can  be  had  under  the  application 
of  Rowland  and  others,  just  decided. 

True  copy.  Test: 

James  H.  McKennoy,  Clerk,  Sup.  Court,  TJ.  8. 

Cited-108  U.  8.,  878,  622;  112  U.  8.,  180. 


JOHN  J.  STEWART,  Plff.  in  Brr., 

TOWN  OF  LANSING. 

(See  8.  C,  U  Otto,  606-612.) 

Holder  of  negotiable  paper — coupons — certiorari , 
effect  of  on  town  bonds — bona  fide  holder — 
former  adjudication— direction  to  find  verdict. 

1.  If  fraud  or  Illegality  in  the  inception  of  ne- 
gotiable paper  is  shown,  an  indorsee  must  prove 
that  he  is  a  holder  for  value  before  he  can  recover. 

2.  Coupons  detached  from  bonds  are  negotiable 
instruments. 

8.  Where  an  order  of  a  County  Judge  for  the  issue 
of  town  bonds  was  reversed  on  certiorari,  but  the 
town  commissioners,  after  the  commencement  of 
the  proceedings,  issued  and  delivered  to  the  rail- 
road company  the  bonds  with  full  knowledge  of 
the  proceedings  by  certiorari,  the  bonds,  as  between 
the  town  and  the  company,  were  illegal. 

4.  It  was  incumbent,  therefore,  on  the  plaintiff  to 
whom  they  had  been  transferred,  to  show  that  he 
occupied  the  position  of  a  bona  fide  holder  before 
he  could  recover. 

5.  A  determination  in  one  action,  that  a  plaintiff 
was  the  owner  for  value  of  certain  coupons  sued 
on,  did  not  estop  the  town  from  proving  in  another 
action  that  he  was  not  such  an  owner  of  other  cou- 
pons detached  from  the  same  bonds. 

6.  If  the  court  is  satisfied  that,  conceding  all  the 
inferences  which  the  Jury  could  justifiably  draw 
from  the  testimony,  the  evidence  is  not  sufficient  to 
warrant  a  particular  verdict,  the  Jury  may  be  so 
instructed. 

[No.  184.] 

Argued  Dec.  SI,  M,  mi.  Decided  Mar.  6, 1882. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York. 

The  case  is  stated  by  the  court. 
Mr.  James  R.  Cox,  for  plaintiff  in  error. 
Messrs.  Francis  Eernan  and  H.  L.  Corn- 
stock,  for  defendant  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  against  the  Town  of  Lansing 
to  recover  for  interest  coupons  due  July  1 , 1872, 
January  1, 1878,  January  1, 1874,  July  1,  1874, 
January  1,  1875,  July  1,  1875,  January  1,  1876 
and  July  1, 1876,  attached  to  seventy-five  bonds 
of  $1,000  each,  purporting  to  have  "been  issued 
by  the  Town  under  the  authority  of  a  Statute 
of  New  York,  passed  May  18,  1*869,  to  permit 
municipal  corporations  to  aid  in  the  construc- 
tion of  railroads.  The  defense,  stated  generally, 
was  that  the  bonds  had  been  issued  without  au- 
thority of  law.  At  the  trial,  after  the  testimony, 


Nora— When  a  verdict  may  be  directed  by  the  court. 
See,  note  to  Grand  Chute  v.  Wlncgnr,  82  U.  8.,  XXI., 
174. 
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on  both  rides  was  in,  the  court  instructed  the 
jury  to  find  a  verdict  for  the  defendant,  which 
was  done,  and  judgment  entered  accordingly. 
This  ruling  furnishes  the  principal  ground  of 
error  assigned  here. 

The  testimony  is  all  se'  out  in  the  bill  of  ex- 
ceptions, and  the  undisputed  facts  are  these: 

On  the  21st  of  March,  1871,  the  County  Judge 
of  Tompkins  County,  within  which  the  Town 
of  Lansing  is  situated,  assuming  to  act  under 
the  authority  of  the  Law  of  1869,  rendered  a 
judgment  appointing  commissioners  to  execute 
bonds  of  the  Town  to  the  amount  of  $75,000 
and  invest  them  in  the  capital  stock  of  the 
Cayuga  Lake  Railroad  Company.  On  the  27th 
of  the  same  month,  at  the  instance  of  the  op- 
posing taxpayers  of  the  Town,  a  writ  of  cer- 
tiorari directed  to  the  County  Judge  was  issued 
from  the  Supreme  Court  of  the  State  for  a  re- 
view of  this  judgment.  This  writ  was  served 
on  the  Judge  at  or  about  its  date,  and  on  the 
first  of  September  he  made  his  return  thereto, 
sending  up,  as  required  by  law,  a  transcript  of 
the  record  of  the  proceedings  before  him  which 
were  brought  under  review.  Of  this  writ  and 
what  was  done  thereunder,  both  the  commis- 
sioners appointed  by  the  Judge  and  the  rail- 
road company  had  full  notice;  but  the  commis- 
sioners, on  or  about  the  14th  of  October,  1871, 
executed  the  bonds  which  had  been  authorized, 
payable  to  bearer  on  the  first  day  of  January, 
1902,  with  coupons  for  semi-annual  installments 
of  interest  attached,  and  delivered  them  to  the 
company  in  exchange  for  seven  hundred  and 
fifty  shares  of  its  capital  stock.  At  the  same 
time  the  commissioners  took  from  the  company 
a  bond  of  indemnity  to  save  them  harmless 
from  all  costs,  liabilities  or  expenses  on  account 
of  what  had  been  done. 

The  bonds  as  soon  as  delivered  were  taken 
by  the  company  to  New  York  and  there  pledged 
as  collateral  security  for  money  borrowed.  On 
the  27th  of  May,  1872,  the  Supreme  Court  in 
General  Term  reversed  and  in  all  things  held 
for  naught  the  judgment  of  the  county  judge 
appointing  commissioners  and  authorizing  fhe 
issue  of  the  bonds.  This  judgment  of  the  Su- 
preme Court  still  remains  in  force. 

On  the  26th  of  November,  1872,  the  company 
arranged  with  Elliott,  Collins  &  Co.,  a  banking 
firm  in  Philadelphia,  for  the  money  to  take  up 
the  bonds  in  New  York,  and  they  again  pledged 
the  bonds  to  that  firm  as  security  for  the  ad- 
vances made.  On  the  8th  of  February,  1878, 
this  debt  to  Elliott,  Collins  &  Co.  was  paid,  and 
they  parted  with  the  bonds.  The  entire  testi- 
mony as  to  what  took  place  at  this  time  is  as 
follows: 

William  Elliott,  the  senior  member  of  the 
firm,  examined  as  a  witness,  said:  "  We  did 
not  sell  the  bonds  at  all.  The  bonds,  on  the  8th 
of  February,  1878,  we  parted  with.  The  cash 
we  received  on  parting  with  them  was  $54,- 
887.50.  I  have  never  seen  any  of  the  bonds 
since.  The  loan  negotiated  by  us  was  paid  in 
this  way.  Up  to  this  time  the  loan  had  not  been 
paid.  It  was  paid  by  this  money." 

On  cross-examination  he  said:  "  I  cannot  tell 
through  whom  personally  we  received  the 
bonds.  Think  we  received  them  by  express. 
They  were  negotiated  by  Mr.  Delafield,  either 
personally  or  by  letter.  All  our  transactions 
with  that  company  have  been  done  through  Mr. 
flee  14  Otto. 


Delafield1.  *  *  *  I  am  not  acquainted  with 
John  J.  Stewart,  the  plaintiff  in  this  action.  I 
do  not  know  where  he  lives,  or  in  what  State 
he  lives.  Neither  myself  or  my  banking  firm 
ever  had  any  transactions  with  him  to  my  knowl- 
edge." This  testimony  was  taken  in  behalf  of 
the  plaintiff,  by  deposition,  on  the  18tb  of  July, 
1876. 

Afterwards,  on  fhe  18th  of  August,  in  the 
same  year,  another  deposition  of  the  same  wit- 
ness was  taken  in  behalf  of  the  plaintiff.  In 
this  deposition,  looking  at  Exhibit  D,  which 
was  as  follows: 

**  Philadelphia,  Feb'y  8, 1878. 

Cayuga  Lake  R.  R.  Co. 
75,000  Town  of  Lansing  bonds,  -  $54,887  50 
Notes  March  29,  $50,000;  49 

days'  interest,  $408.88,     -      -    49,591  67 

Credit  Cayuga  Lake,  •  -  $4,745  83" 
he  said :  "  This  is  a  statement  of  the  sale  of  said 
Town  of  Lansing  bonds  by  the  firm  of  Elliott, 
Collins  &  Co.  The  sale  was  made  at  the  time  it 
bears  date,  Feb'y  8,  1878;  it  was  made  out  and 
sent  to  the  Cayuga  Lake  R.  R.  Co.  at  that  date. 
I  said  in  my  previous  examination  that  we  did 
not  sell  the  bonds  in  question.  I  intended  by 
that  to  say  that  wc  did  not  make  the  negotiation 
for  the  sale  of  tbcm,  but  they  passed  through 
our  hands,  on  terms  which  were  agreed  on  by 
others.  The  price  at  which  they  were  sold  we 
were  consulted  about,  and  our  advice  asked. 
We  received  the  money  and  delivered  the  bonds 
on  that  day."  On  cross-examination,  he  said: 
"  I  do  not  wish  to  change,  but  merely  explain 
my  testimony  given  at  the  previous  examina- 
tion.  Exhibit  D  is  in  the  handwriting  of  my  1 508 1 
son,  who  generally  makes  out  the  accounts, 
Adolphus  William  Elliott.  He  is  still  living  in 
this  city.  To  my  present  recollection,  the  first 
time  I  saw  Exhibit  D  is  to-day.  I  have  no  rec- 
ollection of  ever  having  seen  it  before.  The 
statement  first  credits  the  Cayuga  Lake  R.  R.  Co. 
with  $54,887.50,  under  date  of  Feb'y  8, 1878, 
that  being  the  avails  of  the  bonds.  *  •  * 
It  was  sent  to  the  Cayuga  Lake  R.  R.  Co.  at  the 
time,  as  I  have  stated  before.  I  have  no  per- 
sonal knowledge  of  Mr.  Stewart;  I  mean  the 
Mr.  Stewart  who  is  plaintiff  in  this  action.  I 
have  no  personal  knowledge  of  any  business 
transaction  whatever  between  myself  or  my 
house  and  Mr.  Stewart.  I  have  no  personal 
knowledge  whether  these  bonds  ever  passed 
into  the  hands  of  Mr.  Stewart,  the  plaintiff  in 
this  action,  nor  whether  he  ever  paid  anything 
for  them.  Somebody  paid  for  them  and  we  got 
the  money." 

Talmadge  Delafield,  the  treasurer  of  the  com- 
pany, a  witness  called  on  the  part  of  the  plaint- 
iff, testified  that  Elliott,  Collins  &  Co.  held  the 
bonds  after  the  transfer  to  them  until  February 
8,  1878,  when  they  rendered  an  account  of  the 
sole.  On  cross-examination,  he  said  "  he  had 
no  personal  knowledge  of  the  sale  of  the  bonds. 
Never  saw  Mr.  8tewart;  don't  know  that  there 
is  such  a  man.  I  have  never  corresnonded  with 
him,  nor  he  with  me.  Whatever  occurred  be- 
tween them  and  him  was  entirely  without  my 
knowledge." 

On  the  80th  of  May,  1874,  a  suit  was  brought 
in  the  name  of  Stewart,  the  present  plaintiff  in 
error,  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  New  York,  to  re- 
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cover  the  coupons  due  July  1,  1878,  averring 
his  ownership  thereof. 

On  the  20th  of  July,  1872,  Manaasah  Bailey 
brought  suit  in  the  same  court  to  recover  the 
coupons  of  July  1,  1872.  In  each  of  the  suits 
the  defenses  were  that  the  bonds  and  coupons 
were  issued  without  the  authority  of  law,  and 
that  the  plaintiffs  respectively  were  not  bona  fide 
holders.  The  suits  were  tried  together,  and 
upon  the  same  evidence,  so  far  as  applicable. 
In  both  cases  it  was  decided  that  the  bonds  were 
invalid,  and  in  that  of  Bailey,  judgment  was 
given  for  the  defendant,  because  it  had  not  been 
satisfactorily  shown  that  he  was  a  bona  fide 
holder.  In  the  Stewtrt  Cote,  however,  the  court 
used  this  language  in  its  opinion:  "The  suit  of 
Stowart  differs  from  the  one  by  Bailey,  in  that 
|  509]  it  appears  that  the  bonds  were  pledged  as  col- 
lateral in  February,  1873,  to  Elliott,  Collins  & 
Co.,  of  Philadelphia,  and  sold  by  them  after 
consultation  with  the  officers  of  the  railroad 
company.  Elliott,  Collins  &  Co.  were  holders 
for  value  before  maturity,  and  their  sale  to  sat- 
isfy the  pledge  conveyed  their  title  to  the  pur- 
chaser. Whether  the  plaintiff  was.  the  pur- 
chaser from  them  directly  or  not  is  not  clear, 
but,  however  this  mav  be,  he  succeeds  to  all  the 
rights  of  Elliott,  Collins  &  Co.,  and  occupies 
the  position  of  a  bona  fide  purchaser.  As  against 
a  bona  fide  holder  of  the  coupons,  none  of  the 
defenses  interposed  are  tenaWe."  Acting  on 
this  principle,  the  court  gave  judgment  in  fa- 
vor of  Stewart  for  the  coupons  he  held. 

Upon  the  trial  of  the  present  action,  the  rec- 
ord of  the  first  Stewart  judgment  was  given  in 
evidence,  and  the  counsel  for  the  plaintiff,  who 
had  also  been  counsel  for  Stewart  and  Bailey  in 
the  former  suits,  was  examined  as  a  witness. 
He  testified  that  after  the  judgment  against 
Bailey,  he  gave  the  coupons  sued  for  in  that 
action  to  a  Mr.  Tryon,  in  New  York.  He  was 
unable  to  say  from  whom  he  got  them  back, 
nor  when.  Neither  did  he  tell  from  whom  he 
got  the  bonds  and  coupons  which  were  used  in 
evidence  at  the  present  trial. 

As  between  the  railroad  company  and  the 
Town,  the  judgment  of  the  Supreme  Court  re- 
versing and  annulling  the  order  of  the  county 
judge  invalidated  the  bonds.  If  the  bonds  had 
not  been  delivered  before  they  could  not  have 
been  afterwards.  The  judgment  of  reversal 
was  equivalent  between  these  parties  to  a  re- 
fusal by  the  county  judge  to  make  the  original 
order. 

The  next  inquiry  is,  whether,  on  the  evi- 
dence, Stewart  occupied  in  this  suit  a  better  po- 
sition than  the  Town.  That  depends  on  wheth- 
er the  testimony  was  such  as  to  make  it  the 
duty  of  the  court  to  submit  to  the  jury  under 
proper  instructions  the  determination  of  the 

aucstion  whether  he  was,  in  a  commercial  sense, 
le  bona  fide  holder  of  the  coupons  sued  for. 
It  is  an  elementary  rule  that  if  fraud  or  ille- 
gality in  the  inception  of  negotiable  paper  is 
15101  ^own,  an  indorsee,  before  he  can  recover,  must 
•        1  prove  that  be  is  a  holder  for  value.    The  mere 
possession  of  the  paper  under  such  circumstan- 
ces is  not  enough.    S/nilh  v.  Sac  Co.,  11  Wall., 
147  [78  U.  S.,  XX.,  104]. 

Here  the  actual  illegality  of  the  paper  was 
established.  It  was  incumbent,  therefore,  on 
the  plaintiff  to  show  that  h«  occupied  the  po- 
sition of  a  bona  fide  holder  before  he  could  re- 
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cover.  This,  it  is  contended,  was  conclusively 
established  by  the  judgment  in  the  suit  on  the 
coupons  of  July,  1878.  The  issue  in  that  case 
was  as  to  the  ownership  of  those  coupons,  not 
of  the  bonds.  That  did  not  necessarily  involve 
an  ownership  of  the  bonds.  We  have  often 
held  that  coupons  detached  from  bonds  are  ne- 
gotiable instruments,  and  capable  of  separcte 
ownership  and  transfer.  Clatk  v.  Jcva  ( i(y, 
20  Wall.,  589  [87  U.  8.,  XXII.,  429].  While 
the  court  in  its  opinion  when  rendering  the  for- 
mer judgment  used  language  broad  enough  to 
cover  the  bonds,  this  language  must  be  confined 
in  its  effect  to  the  issues  on  trial,  that  is  to  say, 
the  ownership  of  the  coupons  alone.  In  Crcm- 
welt  v.  Sac  Co.,  94  U.  8.,  851  [XXIV.,  195],  it 
was  distinctly  held  that  a  detciminaticn  in  one 
action,  that  a  plaintiff  was  not  an  r.wcir  for 
value  of  certain  coupons  sued  cn,  did  net  eMrp 
him  from  proving  in  another  auction  Hot  be 
was  such  an  owner  of  other  coupcrs  dilrdxd 
from  the  same  bends.  The  proposition  in  this 
case  is  but  the  converse  of  that. 

This  makes  it  necessary  to  inquire  wl:eiher 
upon  the  testimony,  the  f.urden  of  old  lii-hiDg 
a  bona  fide  ownership  was  jo  far  cm  r<  <  me  at 
the  trial  as  to  make  it  in  pre  per  for  the  t<  nit  to 
take  that  question  frcm  the  jury.  The  testimony 
is  noticeable  rather  for  what  is  emitted  than  for 
what  was  introduced.  It  would  seem  to  have 
been  easy  to  prove  the  exact  facts  as  to  the 
"parting  with  the  bonds  by  Elliott,  Collins  4: 
Co.  Although  the  bonds  had  been  fledged  in 
New  York  before,  Elliott,  Collins  &.  Co.  tcck 
them  from  the  company,  not  from  the  Niw 
York  holders.  The  company  negotiated  the 
loan  from  them,  and  on  taking  up  the  bords 
in  New  York  made  a  new  pledge.  1  his  war 
all  done  after  the  judgment  of  the  fcupnme 
Court  upon  the  certiorari.  In  the  fcimer  »ui! 
a  judgment  had  been  secured  only  by  pioving 
a  bona  fide  ownership  in  the  plaintiff.  Notke 
of  the  necessity  of  establishing  the  tame  feet  in 
this  case  was,  therefore,  given  the  plaintifi  snd 
his  counsel.  Acting  on  this  notice,  the  eime  ... 
counsel  who  appeared  in  the  former  case  went  I511  J 
to  Philadelphia  to  get  the  necessary  testinccny. 
He  called  on  the  senior  member  of  the  tim  of 
Elliott,  Collins  &  Co.  and  took  his  deposition. 
In  this  deposition  it  was  clearly  shown  that  al- 
though that  firm  bad  "parted  with"  the  bends, 
and  got  some  money  when  they  did  so,  which 
was  put  to  the  credit  of  the  company,  they  did 
not  sell  the  bonds.  That  was  done,  if  cone  at 
all,  by  some  one  else.  Not  satisfied  with  this 
testimony,  the  same  counsel  went  again  to  Phil- 
adelphia to  make  another  effort.  He  took  with 
him  a  paper  he  had  found  in  the  handwriting 
of  the  junior  member  of  the  firm,  now  known 
as  Exhibit  D.  Instead  of  examining  the  junior 
partner,  he  went  again  to  the  senior  partner, 
who  evidently  knew  but  little  personally  about 
the  transaction,  and  stopped  with  him,  although 
it  appears  that  the  witness  who  made  out  the  ex- 
hibit was  then  in  the  city,  and  it  was  again 
stated  that  the  sale  was  not  negotiated  by  the 
firm,  but  that  the  bonds  only  passed  through 
their  hands  under  terms  which  had  been  agreed 
on  by  others.  Who  those  others  were  is  not  stated. 
Neither  the  actual  purchaser  nor  his  represent- 
ative in  the  negotiation  was  named.  Stewart, 
the  plaintiff,  was  not  known  to  any  of  the  wit- 
nesses examined.   No  one  had  ever  seen  him. 

104  u.  8. 


Digitized  by 


Google 


1881. 


United  States  v.  MoBbatnet 


621-894 


|512] 


[621J 


His  counsel,  though  examined  as  a  witness, 
gave  no  information  in  respect  to  him,  and  was 
also  unable  to  tell  from  whom  the  Bailey  cou- 
pons were  received.  It  is  by  no  means  certain 
from  the  testimony  whether  such  a  man  as  the 
plaintiff  is  actually  in  existence.  Even  the  wit- 
ness Elliott  was  not  asked  whether  he  knew  of 
the  decision  of  the  Supreme  Court  when  his  firm 
took  the  bonds.  The  sale,  if  actually  made,  was  at 
an  enormous  discount.  Although  the  Bailey 
coupons  are  included  in  this  suit,  another  ac- 
tion for  their  recovery  was  pending  at  the  time 
Elliott,  Collins  &  Co.  parted  with  the  bonds,  in 
which  the  same  defenses  now  relied  on  were 
set  up.  The  counsel  now  appearing  for  the 
present  plaintiff  was  also  the  counsel  for  Bailey 
in  that  action,  and  for  the  railroad  company 
when  the  bonds  were  got  from  thecommi  ton- 
ers. It  would  have  been  apparently  so  easy  to 
make  the  necessary  proof  if  it  could  have  safe- 
ly been  done,  that  we  are  unable  to  account  for 
its  absence,  except  on  the  theory  that  a  dis- 
closure of  the  whole  truth  would  be  fatal  to  a 
recovery.  While  it  would  not,  perhaps,  have 
have  been  improper  for  the  court,  in  the  exer- 
cise of  its  rightful  discretion,  to  leave  the  case 
to  the  jury  on  the  evidence,  we  cannot  say  it 
was  error  not  to  do  so.  In  Pleasants  v.  fant, 
22  Wall, 122  [89  U.  S.,  XXII  788],  it  was  held, 
that  "If  the  court  is  satisfied  that,  conceding 
all  the  inferences  which  the  jury  could  justifi- 
ably draw  from  the  testimony,  the  evidence  was 
not  sufficient  to  warrant"  a  particular  verdict, 
the  jury  might  be  so  instructed.  B.  B.  Co.  v. 
Fralof,  100  U.  8.,  26  [XXV..  533];  Oscanyon 
v.  Arm  Co.  [ante,  589].  This  case,  in  our 
opinion,  comes  under  that  rule. 

The  record  in  the  Bailey  suit  was  certainly 
admissible  in  evidence  upon  the  issue  as  to  the 
bona  fide  ownership  of  the  coupons  of  July, 
1872. 

WiViout,  Vierefore,  considering  any  of  the  other 
questions  presented  for  our  consideration,  on  the 
argument,  the  judgment  is  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  8up.  Court,  U.  8. 
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CHrninal  jurisdiction  of  Circuit  Court. 

•The  Circuit  Court  of  the  United  States  for  the 
District  of  Colorado  has  no  jurisdiction  of  an  in- 
dictment against  a  white  man  for  the  murder  of  a 
white  man  within  the  Ute  Reservation  in  the  State 
of  Colorado. 

[No.  879.] 

Argued  Jan.  18, 188t.     Decided  Mar.  6, 1888. 

TTPON  certificate  of  division  of  opinion  from 
U  the  Circuit  Court  of  the  United  States  for 
the  District  of  Colorado. 

The  case  is  stated  by  the  court. 

Afr.8.P.Phimpa.&«ator-Gen.,forUnited 
States. 

•Head  note  by  Jfr.  Justice  Okay. 
See  14  Otto. 


Messrs.  Thomas  O.  Putnam  and  8.  E. 

Browne,  for  defendant. 

Mr.  Justice  Qrmj  delivered  the  opinion  of 
the  court: 

The  defendant,  having  been  indicted  and  con- 
victed, in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Colorado,  of  the  murder  of 
Thomas  Casey,  within  the  boundaries  of  the 
Ute  Reservation  in  that  District,  moved  in  ar- 
rest of  judgment  for  want  of  jurisdiction  of  the 
court.  The  indictment  does  not  allege  that 
either  the  accused  or  the  deceased  was  an  In- 
dian. The  certificate  of  division,  upon  which 
the  case  has  been  brought  to  this  court,  states 
that  at  the  trial  it  appeared  that  both  were  white 
men,  and  that  the  murder  was  committed  in  the 
District  of  Colorado,  within  the  Ute  Reserva- 
tion, the  said  Ute  Reservation  lying  wholly 
within  the  exterior  limits  of  the  State  of  Col- 
orado; and  that,  upon  the  motion  in  arrest  of 
judgment  coming  on  to  be  beard  l>cforc  Mr. 
Justice  Miller  anoY  Judge  Hallett,  their  opinions 
were  opposed  upon  this  question:  "  Whether 
the  Circuit  Court  of  the  United  States  sitting  in 
and  for  the  District  of  Colorado  has  jurisdiction 
of  the  crime  of  murder,  committed  by  a  white 
man  upon  a  white  man,  within  the  Ute  Reser- 
vation in  said  District,  and  within  the  geograph- 
ical limits  of  the  State  of  Colorado." 

The  Circuit  Courts  of  the  United  8tatcs  have 
jurisdiction  of  the  crime  of  murder  committed 
in  any  "  place  or  district  of  country  under  the 
exclusive  jurisdiction  of  the  United  States;" 
and,  except  where  special  provision  is  made, 
"The  general  laws  of  the  United  States  as  to 
the  punishment  of  crimes  committed  in  any 
place  within  the  sole  and  exclusive  jurisdiction 
of  the  United  States,  except  the  District  of  Co- 
lumbia, shall  extend  to  the  Indian  country."  R 
S.  sec.  629,  cl.  20;  sec.  2145;  sec.  5339,  cl.  1. 

By  the  2d  article  of  the  Treaty  between  the 
United  States  and  the  Ute  Indians  of  March  2, 
1868,  the  United  States  agreed  that  a  certain 
district  of  country  therein  described  should  be 
set  apart  for  the  absolute  and  undisturbed  use 
and  occupation  of  the  Indians  therein  named, 
and  of  such  other  friendly  Tribes  or  individual 
Indians  as  from  time  to  time  they  might  be 
willing,  with  the  consent  of  the  United  States, 
to  admit  among  them;  and  that  no  persons  ex- 
cept those  therein  authorized  so  to  do,  and  ex- 
cept such  officers,  agents  and  employes  of  the 
Government  as  might  be  authorized  to  enter 
upon  Indian  reservations  in  discbarge  of  duties 
enjoined  by  law,  should  ever  be  permitted  to 
pass  over,  settle  upon  or  reside  in  the  territory 
so  described.except  as  otherwise  provided  in  the 
treaty.  The  6th  article  provided  that,  "  If  bad 
men  among  the  whites  or  among  other  people, 
subject  to  the  authority  of  the  United  States, 
shall  commit  any  wrong  upon  the  person  or 
property  of  the  Indians,"  the  United  States,  upon 
proof  made  to  the  agent,  and  forwarded  to  the 
Commissioner  of  Indian  Affairs,  would  proceed 
at  once  to  cause  the  offender  to  be  arrested  and 
punished  according  to  the  laws  of  the  United 
States;  and  "  If  bad  men  among  the  Indians 
shall  commit  a  wrong  or  depredation  upon  the 
person  or  property  of  anyone,  white,  black  or 
Indian,  subject  to  the  authority  of  the  United 
States  and  at  peace  therewith,  the  Tribes  herein 
named  solemnly  agree  that  thev  will,  on  proof 
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made  to  their  agent  and  notice  to  him,  deliver 
up  the  wrong-doer  to  the  United  States,  to  be 
tried  and  punished  according  to  its  laws."  By 
the  7th  article,  ' '  The  President  may  at  any  time 
order  a  survey  of  the  reservation,  and  when  so 
surveyed,  Congress  shall  provide  for  protecting 
the  rights  of  such  Indian  settlers  in  their  im- 
provements, and  may  fix  the  character  of  the 
title  held  by  each  ;'r  and  "The  United  States 
may  pass  such  laws  on  the  subject  of  alienation 
ana  descent  of  property,  and  on  all  subjects  con- 
nected with  the  Government  of  the  Indians  on 
said  reservation  and  the  internal  police  thereof , 
as  may  be  thought  proper."  15  Stat,  at  L., 
619-621. 

By  the  1st  section  of  the  Act  of  Congress  of 
[623]  February  28,  1861 ,  to  provide  a  temporary  gov- 
ernment for  the  Territory  of  Colorado,  all  ter- 
ritory which,  by  treaty  with  any  Indian  Tribe, 
was  not,  without  its  consent,  to  be  included 
within  the  territorial  limits  or  jurisdiction  of  any 
State  or  Territory,  was  excepted  out  of  the 
boundaries  and  constituted  no  part  of  the  Ter- 
ritory of  Colorado;  and  by  the  16th  section 
"The  Constitution  and  all  laws  of  the  United 
States,  which  are  not  locally  inapplicable,  shall 
have  the  same  force  and  effect  within  the  said 
Territory  of  Colorado  as  elsewhere  within  the 
United  States."  12  Stat,  at  L.,  172,  176.  If 
this  provision  of  the  1st  section  had  remained 
in  force  after  Colorado  became  a  State,  this  in- 
dictment might, doubtless,  have  been  maintained 
in  the  Circuit  Court  of  the  United  States.  U. 
8.  v.  Rogers,  4  How.,  567;  Bates  v.  Clark,  95  U. 
6.,  204  [XXIV.  ,4711;  U.  8.  v.  Ward,  1  Woolw., 
17,  21. 

But  the  Act  of  Congress  of  March  3, 1875,  for 
the  admission  of  Colorado  into  the  Union,  au- 
thorized the  inhabitants  of  the  Territory  "To 
form  for  themselves  out  of  said  Territory  a  state 
government  with  the  name  of  the  State  of  Colo- 
rado, which  State,  when  formed,  shall  be  ad- 
mitted into  the  Union  upon  an  equal  footing 
with  the  original  States  in  all  respects  whatso- 
ever ■"  and  the  Act  contains  no  exception  of  the 
Ute  Reservation  or  of  jurisdiction  over  it.  18 
Stat,  at  L.,  474.  The  provision  of  the  subse- 
quent Act  of  June  26,  1876,  section  1,  19  Stat, 
at  L.,  61,  that  upon  the  admission  of  the  State 
of  Colorado  into  the  Union  "  The  laws  of  the 
United  States,  not  locally  inapplicable,  shall 
have  the  same  force  and  effect  within  the  State 
as  elsewhere  within  the  United  States,"  does 
not  create  any  such  exception.  Such  a  provis- 
ion has  a  less  extensive  effect  within  the  limits 
of  one  of  the  States  of  the  Union  than  in  one  of 
the  Territories  of  which  the  United  States  have 
sole  and  exclusive  jurisdiction. 

The  Act  of  March  8, 1875,  necessarily  repeals 
the  provisions  of  any  prior  statute,  or  of  any  ex- 
isting Treaty  which  are  clearly  inconsistent 
therewith.  Case  of  Vie  Cherokee  Tobacco,  11 
Wall.,  616  [78  U.  8.,  XX.,  227].  Whenever, 
IS241  upon  the  Emission  of  a  State  into  the  Union, 
Lox*  j  Congress  has  intended  to  except  out  of  it  an  In- 
dian reservation,  or  the  sole  and  exclusive  ju- 
risdiction over  that  reservation,  it  has  done  so 
by  express  words.  Case  of  the  Kansas  Indians, 
5  Wall.,  787  [72  U.  S.,  XVIII.,  687];  U.  8.  v. 
Ward  [supra].  The  State  of  Colorado,  by  its 
admission  into  the  Union  by  Congress,  upon  an 
equal  footing  with  the  original  States  in  all  re- 
spects whatever,  without  any  such  exception  as 
870 


had  been  made  in  the  Treaty  with  the  Ute  In- 
diana and  in  the  Act  establishing  a  territorial  gov- 
ernment, has  acquired  criminafjurisdiction  over 
its  own  citizens  and  other  white  persons  through- 
out the  whole  of  the  territory  within  ita  limits, 
including  the  Ute  Reservation,  and  that  reser- 
vation is  no  longer  within  the  sole  and  exclusive 
jurisdiction  of  the  United  States.  The  courts 
of  the  United  States  have,  therefore,  no  juris- 
diction to  punish  crimes  within  that  reservation, 
unless  so  far  as  may  be  necessary  to  carry  out 
such  provisions  of  the  Treaty  with  the  Ute  In- 
dians as  remain  in  force.  But  that  Treaty  con- 
tains no  stipulation  for  the  punishment  of  of- 
fenses committed  by  white  men  against  white 
men.  It  follows  that  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colorado  has 
no  jurisdiction  of  this  indictment,  but,  accord- 
ing to  the  practice  heretofore  adopted  in  like 
cases,  should  deliver  up  the  prisoner  to  the  au- 
thorities of  the  State  of  Colorado  to  be  dealt  with 
according  to  law.  U.  8.  v.  Cigna,  1  McLean, 
254,  265;  Coleman  v.  Tenn.,  97  U.  8.,  509,  619 
[XXIV.,  1118,  1128]. 

The  record  before  us  presents  no  question  un- 
der the  provisions  of  the  Treaty  as  to  the  pun- 
ishment of  crimes  committed  by  or  against  In- 
dians, the  protection  of  the  Indians  in  their  im- 
provements, or  the  regulation  by  Congress  of 
the  alienation  and  descent  of  property  and  the 
government  and  internal  police  of  the  Indians. 
The  single  question  that  we  do  or  can  decide  in 
this  case  is,  that  stated  in  the  certificate  of  di- 
vision of  opinion,  namely:  whether  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Colorado  has  jurisdiction  of  the  crime  of  mur- 
der committed  by  a  white  man  upon  a  white 
man  within  the  Ute  Reservation  and  within  the 
limits  of  the  State  of  Colorado;  and  for  the  rea- 
sons above  given,  that  question  must  be  answered 
in  the  negative. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited-107  U.  8.,  116;  100  U.  8.;  MS;  1M  U.  8^  W. 


CAROLINE  A.  MOORE8,  Bg.  in  Err., 
t. 

CITIZENS'  NATIONAL  BANK  OP  PIQUA. 

(See  8.  C,  14  Otto,  825-S8L) 

State  decisions  when  followed— sustaining  de- 
murrer. 

*1.  The  construction  given  by  the  Supreme  Court 
of  a  State  to  a  Statute  of  Limitations  of  the  State 
will  be  followed  by  this  court  in  a  esse  decided  the 
other  way  in  the  Circuit  Court  before  the  decision 
of  the  State  Court. 

2.  The  erroneous  sustaining  of  a  demurrer  to  a 
replication  to  one  of  several  defenses  in  the  an- 
swer, requires  the  reversal  of  a  final  Judgment  for 

•Head  notes  by  Mr.  Justice  Okay. 
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Xon.-Jurt*Hction  of  U.  8.  Supreme  Court  to  de- 
clare state  law  void  at  in  conflict  with  state  constitu- 
tion; to  revise  decrees  of  state  courts  as  to  construc- 
tion of  stale  statutes:  power  of  state  courts  to  conrtruc 
their  own  statutes.  See,  note  to  Jackson  v.  Lamphlre, 
28  U.  8.  (8  Pet.),  *80. 

It  is  for  state  courts  to  construe  their  own  statutes: 
Supreme  Court  will  not  review  their  decisions  except 
when  speedy  authorized  to  by  law.  See,  note  to  Com. 
Bk.  v.  Buckingham,  48  U.  8.  (5  How.),  817. 
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the  defendant,  wnich  to  not  clearly  shown  by  the 
record  to  have  proceeded  upon  other  grounds. 
[No.  205.] 

Argued  Jan.  11,  IS,  1889.  Decided  Mar.  6, 188t. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

Statement  of  the  case  by  Mr.  Justice  Gray: 
The  action  was  brought  by  Caroline  A. 
Moores  against  the  Citizens'  National  Bank  of 
Piqua,  in  March,  1873.  The  amended  petition, 
fllorl  on  the  11th  of  February,  1874,  and  subse- 
quently amended  by  leave  of  court  in  some 
particulars,  after  a  motion  of  the  defendant  to 
require  the  plaintiff  to  make  it  more  specific, 
alleged  that  the  defendant  was  a  banking  cor- 
poration duly  incorporated  under  the  laws  of 
the  United  States  in  1864,  with  a  capital  stock 
of  one  thousand  shares  of  $100  each,  of  which 
the  whole  was  paid  in,  and  certificates  issued  to 
the  stockholders ;  that  on  the  15th  of  July, 
1867,  G.  Volney  Dorsey  was  president  and 
Robert  B.  Moores  was  cashier,  and  they  were 
charged  with  the  keeping  of  its  transfer  books 
and  the  issue  of  certificates  of  stock  ;  that  on 
that  day  Robert  B.  Moores  represented  himself 
to  the  plaintiff,  and  appeared  on  the  books  of 
the  Bank,  to  be  the  owner  of  more  than  ninety- 
one  shares,  and  she  purchased  of  him  ninety- 
one  shares  and  paid  him  therefor  the  sum  of 
$9,100  in  money  and  he,  as  cashier  and  stock- 
holder, falsely  and  fraudulently  represented  to 
her  that  he  had,  in  consideration  of  such  pur- 
chase and  payment  by  her,  assigned  and  trans- 
ferred the  ninety-one  shares  to  her  on  the  books 
of  the  Bank,  and  thereupon  Dorsey  as  pres- 
ident, and  Robert  B.  Moores  as  cashier,  signed 
and  issued  to  her  a  certificate  therefor  in  the 
usual  form  ;  that  the  plaintiff  believed  and  re- 
lied upon  the  representations  of  Robert  B. 
Moores,  as  cashier  and  stockholder,  that  the 
stock  had  been  duly  transferred  by  him  to  her 
on  the  books  of  the  Bank,  and  that  the  certifi- 
cate was  duly  issued  and  was  valid  ;  that  she 
was  recognized  as  a  stockholder  for  that 
amount  of  stock  until  on  or  after  the  1st  of 
January,  1878,  when  she  first  learned  that  the 
defendant  disputed  the  validity  of  the  certifi- 
cate, denied  that  any  transfer  had  been  made  to 
her  upon  its  books,  and  refused  to  recognize 
her  as  a  stockholder ;  that,  after  the  issue  of 
the  certificate  to  her,  the  defendant  fraudu- 
lently permitted  and  procured  Robert  B.  Moores 
to  make  on  its  books  transfers  of  all  the  stock 
owned  by  him,  or  standing  in  his  name,  to 
Dorsey,  its  president,  for  its  benefit,  and  re- 
fused and  still  refuses  to  recognize  the  plaintiff 
as  owner  of  the  stock,  or  to  recognize  the  va- 
lidity of  the  certificate  ;  that  the  facts  that  no 
transfer  had  been  made  to  the  plaintiff  on  the 
books  of  the  Bank  at  the  time  of  the  issue  and 
delivery  of  the  certificate  to  her,  that  the  certif- 
icate was  not  authorized  by  the  Bank  or  recog- 
nized by  it  as  valid,  and  that  the  stock  standing 
in  the  name  of  Robert  B.  Moores  had  been 
transferred  on  the  books  to  its  president,  were 
fraudulently  concealed  by  the  defendant, 
through  its  cashier,  Robert  B.  Moores,  and  she 
was  aware  of  no  circumstances  calling  for  in- 

?uiry  on  her  part  until  after  the  1st  of  January, 
878 ;  that,  by  reason  of  the  fraudulent  conduct 
and  acts  aforesaid  of  the  defendant,  the  certifi- 
cate was  invalid  and  worthless  in  her  hands. 
See  14  Otto. 


and  she  had  lost  the  sum  of  $9,lu0  paid  by  her 
therefor ;  and  that  the  defendant  had  been  re- 
quested by  the  plaintiff  to  repay  or  re-imbursc 
that  sum  to  her,  or  to  recognize  the  validity  of 
the  certificate,  and  had  refused  so  to  do. 

The  defendant  filed  an  answer,  setting  up 
three  grounds  of  defense  :  1.  Averring  that  the 
plaintiffs  alleged  cause  of  action  did  not  accrue 
within  four  years  next  preceding  the  com- 
mencement of  the  action  ;  and  denying  that  the 

Elaintiff  was  ignorant  of  the  facts  set  forth  in 
er  petition,  if  they  existed,  or  of  facts  which 
called  upon  her  to  inquire  as  to  the  validity  of 
the  certificate,  until  the  1st  of  January,  1878,  or 
any  other  date  after  the  15th  of  July,  1867.  2. 
Averring  that,  pursuant  to  an  agreement  made 
by  the  plaintiff  and  her  husband  with  Robert  B. 
Moores  and  William  B.  Moores  on  the  15th  of 
July,  1867,  which  the  defendant  had  no  knowl 
edge  of,  interest  in  or  connection  with,  the  sum 
of  $9,100  had  been  repaid  to  the  plaintiff  by 
William  for  the  paper  purporting  to  be  a  cer- 
tificate of  stock,  and  Robert  had  thereby  become 
entitled  to  take  up  the  same.  3.  Averring  that 
the  paper  purporting  to  be  a  certificate  of  stock 
was  executed  and  delivered  by  Robert  to  the 
plaintiff,  in  violation  of  his  duty,  and  without 
the  knowledge  or  consent  of  Dorsey  or  any 
other  officer  of  the  defendant ;  that,  according 
to  the  defendant's  rules  and  usages,  no  one 
could  procure  a  certificate  of  stock  without  the 
contemporaneous  surrender  of  a  certificate  for 
an  equal  amount  for  cancellation ;  and  that 
before  the  15th  of  July,  1867,  all  the  shares 
previously  held  by  Robert  had  been  transferred 
by  him,  and  on  the  books  of  the  Bank,  to  other 
persons. 

The  plaintiff  replied,  alleging,  as  to  the  first 
ground  of  defense:  1st,  that  at  and  before  the 
15th  of  July,  1867,  and  ever  since,  she  was  a 
married  woman;  and,  2d,  that  the  cause  of  ac- 
tion did  accrue  within  four  years;  and,  as  to  the 
second  ground  of  defense,  denying  the  agree 
ment  and  payment  therein  alleged;  ana  de- 
murred to  the  third  ground  of  defense.  And 
the  defendant  demurred  to  both  the  replies,  for 
the  reason  that  they  did  not  constitute  good  re- 
plies to  the  first  ground  of  defense. 

The  court  ordered  that  the  defendant's  de- 
murrer to  the  plaintiff's  first  reply  to  the  first 
ground  of  defense  be  sustained,  to  which  the 

Slaintiff  excepted;  ordered  that  the  defendant's 
emurrer  to  the  plaintiff's  second  reply  to  the 
first  ground  of  defense  be  overruled,  to  which 
the  defendant  excepted  j  ordered  that  the  plaint- 
iffs demurrer  to  the  third  ground  of  defense  be 
sustained,  to  which  the  defendant  also  excepted; 
and  gave  the  parties  leave  to  plead  within  thirty 
days,  which  did  not  appear  to  have  been 
availed  of. 

The  defendant  afterwards,  by  leave  of  court, 
in  lieu  of  the  third  ground  of  defense,  filed  an 
amendment  of  the  answer,  denying  that  Dorsey 
had  any  connection  with  the  transaction  a'leged 
in  the  petition,  or  that  he  issued  to  the  plaintiff 
the  certificate  therein  set  forth,  or  that  Robert 
B.  Moores,  as  its  cashier,  or  in  his  official  capac- 
ity, issued  the  certificate  to  her,  or  that  he  held 
any  certificate  of  stock  in  the  Bank  on  the  15th 
of  July,  1867,  or  at  any  time  thereafter;  alleg- 
ing that,  according  to  its  rules  and  usages,  no 
one  was  entitled  to  receive  a  certificate  of  own- 
ership of  shares  without  the  surrender  of  a  cer- 
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tific&te  of  corresponding  amount  for  cancella- 
tion, all  of  which  was  well  known  to  the  plaint- 
iff; and  deriving  generally  all  allegations  of 
(628]  fraud  or  negligence  contained  in  the  petition. 
And  it  was  ordered  by  the  court  that  "  the  de- 
fault herein  "  (of  which  there  was  no  previous 
mention  in  the  record)  be  set  aside,  and  the  plaint- 
iff have  leave  to  reply;  and  she  did  reply,  join- 
ing issue  on  the  denials  and  denying  the  allega- 
tions of  the  amended  answer. 

The  record  stated  that  the  parties  afterwards, 
by  their  attorneys,  filed  a  written  stipulation 
waiving  a  jury,  and  "  submitted  the  case  to  the 
court  upon  the  issue  joined.  On  consideration 
whereof,  the  court  find  the  issues  to  be  in  favor 
of  the  defendant,  to  which  finding  the  plaintiff 
by  her  attorneys  excepts."  The  oill  of  excep- 
tions presented  by  the  plaintiff,  and  allowed  by 
the  Judge  presiding  at  the  trial,  stated  that  the 
-case  'was  submitted  to  the  court  upon  all  the 
•evidence  (which  was  in  writing  and  annexed  to 
the  bill),  and  "  thereupon  the  court  found  for 
the  defendant,  to  which  the  plaintiff  excepted." 

The  Civil  Code  of  Ohio  of  1858,  in  the  chapter 
concerning  the  limitation  of  personal  actions, 
provided  that  the  following  actions  should  be 
urought  within  four  years  next  after  the  cause 
of  action  shall  liave  accrued,  namely:  "an  ac- 
tion for  an  injury  to  the  rights  of  the  plaintiff, 
^iot  arising  on  contract,  and  not  hereinafter  enu- 
merated; and  "an  action  for  relief  on  the 
ground  of  fraud;  the  cause  of  action  in  such 
case  shall  not  be  deemed  to  have  accrued  until 
the  discovery  of  the  fraud; "  sees.  12,  15;  and 
that  "  If  a  person  entitled  to  bring  any  action 
mentioned  in  this  chapter,  except  for  a  penalty 
or  forfeiture,  be,  at  the  time  the  cause  of  action 
accrued,  within  the  age  of  twenty-one  years,  a 
married  woman,  insane  or  imprisoned,  every 
such  person  shall  be  entitled  to  bring  such  ac- 
tion within  the  respective  times  limited  by  this 
chapter,  after  such  disability  shall  be  removed; " 
kcc.  19;  and,  in  the  chapter  concerning  parties 
to  civil  actions,  provided  that  "  Where  a  mar- 
ried woman  is  a  party,  her  husband  must  be 
joined  with  her;  except,  when  the  action  con- 
cerns her  separate  property,  she  may  sue  with- 
out her  husband,  by  her  next  friend;  when  the 
action  is  between  herself  and  her  husband,  she 
may  sue  or  be  sued  alone;  but  in  every  such  ac- 
tion other  than  for  a  divorce  or  alimony,  she 
shall  prosecute  and  defend  by  her  next  friend  ;" 
sec.  28.  2  Rev.  Stat,  of  Ohio,  Swan  &  Critch- 
field's  ed. ,  947, 949,  958.  The  section  last  cited 
has  been  amended  by  the  Act  of  April  15, 1870, 
sec  1,  by  providing  that  in  actions  concerning 
I  o^y  |  ner  separate  property  she  may  sue  and  be  sued 
alone,  and  shall  in  no  case  be  required  to  pro- 
mote or  defend  by  her  next  friend.  67  Ohio 
Laws,  111. 

Meter*.  Tall  &  Lloyd,  Stallo,  Kittredge  & 
Shoemaker,  for  plaintiff  in  error. 

Mem*.  William  M.  Ramsay  and  Stanley 
Matthew,  for  defendant  in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

The  principal  embarrassment  in  this  case 
arises  from  the  difficulty  of  ascertaining  from 
the  prolix  and  obscure  record  what  was  actu- 
ally decided  :a  the  court  below. 

The  decision  of  that  court  sustaining  the  de- 
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murrer  to  the  plaintiff's  first  reply  to  the  first 
ground  of  defense  was  based  upon  the  position 
that  the  exception  in  the  Statute  of  Limitations 
of  Ohio  in  favor  of  a  married  woman  was  re- 
pealed by  the  Stafite  of  1870,  by  which  it  was 
enacted  that  a  married  woman  might  sue  alone 
in  actions  concerning  her  separate  property. 
That  decision  was  in  accordance  with  an  opin- 
ion of  the  majority  of  the  Superior  Court  of  Cin- 
cinnati in  Ong  v.  Sumner,  1  Cin.  Sup.  Ct,  424, 
which  appears  to  have  been  the  only  decision 
upon  the  question  in  the  courts  of  Ohio  at  the 
time  of  the  trial  of  the  present  case  in  the  Cir- 
cuit Court.  But  in  R.  R.  Co.  v.  Cobb,  85  Ohio 
St.,  94,  the  Supreme  Court  of  Ohio  has  since 
adjudged  that,  even  if  the  Statute  of  1870  with- 
drew the  protection  of  coverture  (a  point  which 
it  did  not  decide),  yet  the  action  of  a  married 
woman  was  not  barred  until  four  years  after  the 
passage  of  this  statute;  and  the  construction 
thus  given  to  the  statute  by  the  highest  court  of 
the  State  should  be  followed  by  this  court.  Ti- 
oga R.  R.  Co.  v.  Blottbvrg  <&  t.  R.  R.  Co.,  20 
Wall.,  137  [87  U.  8.,  XXII.,  3811;  Kihbe  v. 
Ditto,  93  U.  S.,  674  [XXIII. ,  1005];  Fairfield  v. 
Gallatin  Co.,  100  U.  S.,  47  [XXV.,  544]. 

It  follows  that  the  order  sustaining  the  de- 
murrer to  the  plaintiff's  first  reply  was  errone- 
ous, and  that  tne  judgment  below  in  favor  of 
the  defendant  must  be  reversed,  unless  it  clearly  ,  63q. 
appears  that  the  plaintiff  was  not  prejudiced  by  1  1 
the  error.  Beery  v.  Cray,  5  Wall.,  795  [72  U. 
8.,  XVIII.,  653];  Knox  County  Bank  v.  Lloyd, 
18  Ohio  St.,  858. 

To  the  first  ground  of  defense  stated  in  the 
answer,  namely:  that  the  cause  of  action  did 
not  accrue  within  four  years,  the  plaintiff  had 
made  two  replies:  the  first,  in  the  nuture  of  con- 
fession and  avoidance,  that  she  was  a  married 
woman;  the  second,  in  the  nature  of  a  traverse, 
that  the  action  did  accrue  within  four  years. 
This  allegation  of  fact  in  the  second  reply  can- 
not affect  the  issue  of  law  raised  by  the  defend- 
ant's demurrer  to  the  first  reply.  After  that  de- 
murrer had  been  sustained,  the  case,  as  was  as- 
sumed and  contended  by  the  learned  counsel  for 
the  defendant  at  the  argument,  presented  three 
issues:  1.  Whether  the  cause  oi  action  accrued 
within  four  years.  2.  Whether  there  had  been 
a  payment,  as  alleged  in  the  second  ground  of 
defense.  3.  Upon  the  third  ground  of  defense, 
which  included  a  general  denial  of  all  the  ma- 
terial allegations  in  the  petition. 

A  verdict  of  a  jury,  or,  where  a  trial  by  jury 
is  waived,  a  finding  "by  the  court,  upon  any  one 
of  these  issues,  would  be  sufficient  to  sustain  a 
general  finding  for  the  defendant,  and  would 
render  the  other  issues  of  fact  immaterial.  1  he 
bill  of  exceptions  merely  states  generally  that 
"  the  court  found  for  the  defendant; "  and  the 
statement  in  the  record,  that  under  a  submis- 
sion " upon  the  issue  joined"  the  court  found 
"  the  issues"  to  be  in  favor  of  the  defendant,  is 
too  ambiguous  to  enlarge  the  effect  of  the  gen- 
eral finding  as  stated  in  the  bill  of  exceptions. 

The  sustaining  of  the  demurrer  to  the  plaint- 
iff's first  reply  deprived  her  of  the  right  to  in- 
sist upon  the  ground  of  action,  which  was  open 
under  the  petition,  that  the  defendant,  more 
than  four  years  before  the  action  was  brought, 
permitted  and  procured  the  transfer  upon  its 
books  to  other  persons  of  shares  of  which  the 
plaintiff  held  the  certificate.  Bank  v.  Lanier,  11 
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Wall..  888  [78  U.  8.,  XX.,  178];  Telegraph  Co. 
t.  Davenport,  97 U.  8.,  889  rXXIV.,  1047];  and 
limited  her,  so  far  as  regarded  the  first  ground 
of  defense,  to  proof  of  a  cause  of  action  accru- 
ing within  the  four  years.  The  general  finding 
in  favor  of  the  defendant  may  have  proceeded 
solely  upon  that  ground  of  defense,  without 
touching  the  second  and  third  grounds. 

The  defendant,therefore,fails  to  show  that  the 
error  in  sustaining  its  demurrer  did  not  preju- 
dice the  plaintiff  and,  consequently,  the  judg- 
ment must  be  reverted  and  a  new  trial  ordered. 

Mr.  Justice  Matthews  did  not  sit  in  this 
case. 
Trueoopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Ct.,  U.  8. 

Ctted-Ul  U.  8.,  158. 

FREDERICK  HOPT,  Plff.  in  Err., 
v. 

THE  PEOPLE  OF  THE  TERRITORY  OF 
UTAH. 

(See  8. 0, 14  Otto,  831-685.) 

Evidence  of  intoxication  in  criminal  cote — erro- 
neous instruction  to  jury. 

*1.  Under  a  statute  establishing  degrees  of  the 
crime  of  murder,  and  providing  that  willfuL  delib- 
erate, malicious  and  premeditated  killing  snail  be 
murder  in  the  first  degree,  evidence  that  the  accused 
was  intoxicated  at  the  time  of  the  killing,  Is  compe- 
tent for  the  consideration  of  the  Jury  upon  the  ques- 
tion, whether  he  was  in  such  a  condition  of  mind  as 
to  be  capable  of  deliberate  premeditation. 

2.  Under  a  statute,  which  requires  the  instructions 
of  the  judge  to  the  jury  to  be  reduced  to  writing  be- 
fore they  are  given,  and  provides  that  they  shall 
form  part  of  the  record  and  be  subjects  of  appeal. 
It  is  error  to  give  an  instruction  not  reduced  to  writ- 

*  Head  notes  by  Mr.  Justice  Gray. 


ing  otherwise  than  by  a  reference  to  a 
or  a  law  magaame 

[No.  1112.] 

Argued  Jan.  to,  1882.     Decided  Mar.  6, 1889. 

F ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
The  case  is  stated  by  the  court. 
Messrs.  J.  O.  Sutherland,  Lee  J.  Sharp  and 
John  R.  McBride,  for  plaintiff  in  error. 

Mr.  8.  P.  Phillip.,  Solicitor-Gen.,  for  do 
f endant  in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  was  indicted,  convicted 
and  sentenced,  for  the  crime  of  murder  in  the 
first  degree,  in  the  District  Court  of  the  Third 
Judicial  District  of  the  Territory  of  Utah,  and 
presented  a  bill  of  exceptions,  which  was  al- 
lowed by  the  presiding  Judge,  and  from  his 
judgment  and  sentence  appealed  to  the  Supreme 
Court  of  the  Territory,  and  that  court  having 
affirmed  the  judgment  and  sentence,  he  sued  out 
a  writ  of  error  from  this  court.  Of  the  various 
errors  assigned,  we  have  found  it  necessary  to 
consider  two  only. 

The  Penal  Code  of  Utah  contains  the  follow- 
ing provisions:  "  Every  murder  perpetrated  by 
poison,  lying  in  wait,  or  any  other  kind  of  will- 
ful, deliberate,  malicious  and  premeditated  kill- 
ing; or  committed  in  the  perpetration  of  or  at-  [632] 
tempt  to  perpetrate,  any  arson,  rape,  burglary 
or  robbery;  or  perpetrated  from  a  premeditated 
design  unlawfully  and  maliciously  to  effect  the 
death  of  any  other  human  being,  other  than  him 
who  is  killed;  or  perpetrated  by  any  act  greatly 
dangerous  to  the  lives  of  others,  ana  evidencing 
a  depraved  mind,  regardless  of  human  life,  is 
murder  in  the  first  degree;  and  any  other  homi- 
cide, committed  under  such  circumstances  as 
would  have  constituted  murder  at  common  law, 


Hem.— Criminal  law;  evidence  of  intoxication  of 
accused :  for  what  purpose  may  be  nhown  in  defense. 

Intoxication  may  be  shown,  to  determine  the  de- 
gree of  the  crime  or  in  mitigation  of  the  offense. 
Curry  v.  Com.,  2  Bush,  67;  Krlel  v.  Com.,  5  Bush,  882 : 
Blimm  v.  Com.,  7  Bush,  320:  Shannahan  v.  Com.,  8 

DuvaVSi, 1  Green'  C-  ♦ 8735  8mitn  V-  Con-i 1 
It  may  be  considered,  where  the  offense  or  Its  de- 
gree depends  upon  premeditation.  1  Whart.  C.  L., 
Stbed.,  sec  M ;  1  Blsb.  C.  L.,  6th  ed.. sec  414;  Gold- 
en v.  State,  25  Ga., 627;  Jones  v.  State,  20  Ga.,  594; 
Henry  v.  State,  83  Ga.,  441 ;  Colbath  vTstate,  2  Tex. 
■Ct.  A  pp.,  301 ;  Ferrellv.  State,  43  Tex.,  608;  Brown  v. 
State,  4  Tex.  Ct.  App.,  275 :  McCarty  v.  State,  4  Tex. 
Ct.  App..  461 ;  State  v.  Bullock,  13  Ala.,  413 ;  Mooney 
v.  State,  83  Ala.,  419 ;  People  v.  Belencto,  21  CaL,  644: 
Com.  v.  Hart,  2  Brewst.,  546;  Roberts  v.  People,  19 
Mich.,  401 ;  Lancaster  v.  State,  2  Lea,  576 ;  Gollfher  v. 
Com.,  2  Duval,  163 ;  People  vYLewis,  86  CaL J81 ;  Pir- 
tle  v.  Btate,9  Humph.,  663 ;  Hartc  v.  State,  11  Humph., 
154 ;  People  v.  Dawson.  16  Ind.,  428 ;  Slate  v.  McCanta, 
1  Spear,  884 ;  Hex  v.  Moore,  3  Car.  6c  K .,  319 :  Rex  v. 
Meakin,  7  Car.  A  P..  297 ;  Rex  v.  Thomas,  7  Car.  &  P., 
317;  Reg.  v.  Monk  house,  4  Cox.  C.  C.  65:  Reg.  v. 
Doodle  Cox,  C.  C,  463;  Pa.  v.  McFall.  Addis.,  255: 
Kelly  v.  Com.,  1  Grant,  Cas.,  284;  Boswcll  v.  Com.,  20 
Gratt.,  860:  Raffcrty  v.  People,  66  111.,  118:  Smith  v. 
State,  4  Neb.,  277 ;  People  v.  Odcll,  1  Dak.,  197 ;  Com. 
v.  Haggertv,  Lewis,  Cr.  L.,  402;  Kelly  v.  State,  8 
Smedes  *  M.,  618 ;  Jones  v.  Com..  75  Pa.  8L,  403 ;  Corn- 
well  v.  State,  Mart,  ft  Y.,  147 :  Hopt  v.  People,  supra. 

Intoxication  may  be  cons'  dp  rod  In  connection  with 
other  facts  in  rebuttal  of  malice  (State  v.  Tatro,  50 
Vt.,  483;  Shannahan  v.  Com..  8  Bush.  468:  8.  C.,  1 
Green,  C.  L.R.,873;  Golden  v. State, 26 Ga..  527 ;  Daw- 
wi  v.  State,  16  Ind.,  428 ;  Henry  v.  8tate,  88  Ga.,  441) ; 
or  to  test  capacity  to  form  a  purpose  (Kenny  v.  Peo- 

See  14  Otto.       U  8.,  Book  26. 


Die,  81 N.  Y„  330;  People  v.  Odell,  1  Dak.,  203) ;  or  to 
decide  between  right  and  wrong,  to  show  incapacity 
to  deliberate  or  to  attack  or  defend  (State  v.  John- 
son, 40  Conn.,  136 ;  Wens  v.  State,  1  Tex.  Ct  of  App., 
36;  State  v.  Home,  9  Kan.,  119-6.  C,  1  Green  C.  X. 
R.,  718) ;  or  as  to  whether  threats  were  its  result,  or 
deliberate  (Lanergan  v.  People,  50  Barb.,  267 ;  Peo- 
ple v.  Eastwood,  14  N.Y.,  662). 

It  Is  available  to  disprove  a  specific  Intent,  as  to 
pass  counterfeit  money  with  Intent  to  cheat  (D.  8. 
v.  Rondenbush.  Bald.,  614 ;  Plgman  v.  State,  16  Ohio, 
666:  but  see,  Nlohols  v.  State,  8  Ohio  3t.  435 ;  State 
v.  Avery,  44  N.  H.,  392) ;  or  to  commit  suicide  (Lytle 
v.  State,  81  Ohio  St..  196) ;  or  perjury  (Real  v.  People, 
42  N.  Y.,  270) ;  or,  in  assault,  an  Intent  to  murder 
(Reg.  v.  Cruse,  8  Car.  ft  P.,  641 ;  State  v.  Garvey,  11 
Minn.,  154 :  Mooney  v.  State,  83  Ala.,  419):  or  to  do 
great  bodily  harm  (State  v.  MoCants,  1  Spear,  884: 
Golllber  v.  Corn^  2  Duval,  163 :  Roberts  v.  People,  11 
Mich.,  401 ;  Reg.  v.  Moore,  8  Oar.  ft  K.,  819. 

In  case  of  wanton  killing  without  provocation,  in- 
toxication is  not  available  to  disprove  the  criminal 
intent.  O'Herrin  v.  State,  14  Ind.,  420;  Choice  v. 
State,  81  Ga.,  424 ;  Humphreys  v.  8tate,  46  Ga.,  190; 
Bstes  v.  State.  6  Ga.,  80;  Rafferty  v.  People,  66  111., 
U8 ;  6  Chic.  L.  N.,  100 :  Reg.  v.  Gamlen,  1  Post,  ft  Pn  90. 

Intoxication  furnishes  no  extenuation  where  a 
man  forms  the  purpose  when  sober  and  takes  liquor 
to  prepare  himself  for  the  act.  People  v.  Puller,  S 
Park.  Cr.  R-,  16;  State  v.  Johnson,  41  Conn..  684; 
State  v.  Cross,  27  Mo.,  832:  State  v.  Harlow,  21  Mo., 
446 ;  Com.  v.  Hawkins,  8  Gray.  468 :  Com.  v.  Malone, 
U4  Mass.,  295:  U.  8.  v.  Cornell,  2  Mason.  91 ;  Prtery 
v.  People,  64  Barb.,  819 ;  State  v.  John,  8  I  red.,  380; 
but  see.  State  v.  Hundley,  46  Mo.,  414,  Curry  v.  Com., 
2  Bush.  67;  Kriel  v.  Com.,  6  Bush,  862 ;  Shannahan  v. 
Com.,  8  Bush,  463 ;  1  Green,  Cr.  L.  RcPm  878. 
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Is  murder  in  the  second  degree."  Sec  88. 
"  Every  person  guilty  of  murder  in  the  first  de- 
gree shall  suffer  death,  or,  upon  the  recommen- 
dation of  the  jury,  may  be  imprisoned  at  hard  la- 
bor in  the  penitentiary  for  life,  at  the  discretion 
of  the  court;  and  every  person  guilty  of  murder 
in  the  second  degree  shall  be  imprisoned  at  hard 
labor  in  the  penitentiary  for  not  less  than  five 
nor  more  than  fifteen  years."  Sec.  90.  Com- 
piled Laws  of  Utah  of  1876,  pp.  585,  586. 

By  the  Utah  Code  of  Criminal  Procedure,  the 
charge  of  the  Judge  to  the  jury  at  the  trial 
"must  be  reduced  to  writing  before  it  is  given, 
unless  by  the  mutual  consent  of  the  parties  it  is 
given  orally;"  sec.  257,  cl.  7;  the  jury  upon  re- 
tiring for  deliberation,  may  take  with  them  the 
written  instructions  given,  sec.  289;  and  "When 
written  charges  have  been  presented,  given,  or 
refused,  the  questions  presented  in  such  charges 
need  not  be  excepted  to  or  embodied  in  a  billof 
exceptions,  but  the  written  charges  or  the  re- 
port, with  the  indorsements  showing  the  action 
of  the  court,  form  part  of  the  record,  and  any 
error  in  the  decision  of  the  court  thereon  may 
be  taken  advantage  of  on  appeal,  in  like  manner 
as  if  presented  in  a  bill  of  exceptions."  Sec.  315. 
Laws  of  Utah  of  1878,  pp.  115,  121,  126. 

It  appears  by  the  bill  of  exceptions  that  evi- 
dence was  introduced  at  the  trial,  tending  to 
show  that  the  defendant  was  intoxicated  at  the 
time  of  the  alleged  homicide. 

The  defendant's  fifth  request  for  instructions, 
which  was  indorsed  "  refused  "  by  the  Judge, 
[633]  was  as  follows:  "  Drunkenness  is  not  an  excuse 
for  crime;  but  as  in  all  cases  where  a  jury  find 
a  defendant  guilty  of  murder  they  have  to  de- 
termine the  degree  of  crime,  it  becomes  neces- 
sary for  them  to  inquire  as  to  the  state  of  mind 
under  which  he  acted,  and  in  the  prosecution  of 
such  an  inquiry  bis  condition  as  arunk  or  sober 
is  proper  to  be  considered,  where  the  homicide 
is  not  committed  by  means  of  poison,  lying  in 
wait,  or  torture,  or  in  the  perpetration  of  or  at- 
tempt to  perpetrate  arson,  rape,  robbery  or  burg- 
lary. The  degree  of  the  offense  depends  entire- 
ly upon  the  question,  whether  the  killing  was 
willful,  deliberate  and  premeditated;  and  upon 
that  question  it  is  proper  for  the  jury  to  consider 
evidence  of  intoxication,  if  such  there  be;  not  up- 
on the  ground  that  drunkenness  renders  a  crim- 
inal act  less  criminal,  or  can  be  received  in  ex- 
tenuation or  excuse,  but  upon  the  ground  that 
the  condition  of  the  defendant's  mind  at  the  time 
the  act  was  committed  must  be  inquired  after, 
in  order  to  justly  determine  the  question  as  to 
whether  his  mind  was  capable  of  that  delibera- 
tion or  premeditation  which,  according  as  they 
are  absent  or  present  determine  the  degree  of 
the  crime." 

Upon  this  subject  the  Judge  gave  only  the 
following  written  instruction:  "  A  man  who 
voluntarily  puts  himself  in  a  condition  to  have 
no  control  of  his  actions  must  be  held  to  intend 
the  consequences.  The  safety  of  the  communi- 
ty requires  this  rule.  Intoxication  is  so  easily 
counterfeited,  and  when  real  is  so  often  resorted 
to  as  a  means  of  nerving  a  person  up  to  the  com- 
mission of  some  desperate  act,  and  is  withal  so 
inexcusable  in  itself,  that  law  has  never  recog- 
nized it  as  an  excuse  for  crime.". 

The  instruction  requested  and  refused,  and 
the  instruction  given,  being  matter  of  record 
and  subjects  of  appeal  under  the  provision  of  the 
874 


Utah  Code  of  Criminal  Procedure,  sec.  815, 
above  quoted,  their  correctness  is  clearly  open 
to  consideration  in  this  court.  Young  v.  Mar- 
tin. 8  Wall,  854  [75  U.  S.,  XIX.,  418]. 

At  common  law,  indeed,  as  a  general  rule, 
voluntary  intoxication  affords  no  excuse,  justi- 
fication or  extenuation  of  a  crime  committed 
under  its  influence.  U.  S.v.  Drew,  5  Mason, 28; 
U.8.v.  McOlue,  1  Curt.,  C.  C,  1;  Commonwealth 
v.  Hawkins,  8  Gray,  468;  People  v.  Roger*,  18  [  634 J 
N.  T.,  9.  But  when  a  statute  establishing  dif- 
ferent degrees  of  murder  requires  deliberate  pre- 
meditation in  order  to  constitute  murder  in  the 
first  degree,  the  question,  whether  the  accused 
is  in  such  a  condition  of  mind,  by  reason  of 
drunkenness  or  otherwise,  as  to  be  capable  of 
deliberate  premeditation,  necessarily  becomes  a 
material  subject  of  consideration  by  the  jury. 
The  law  has  been  repeatedly  so  ruled  in  the  Su- 
preme Judicial  Court  of  Massachusetts  in  cases 
tried  before  a  full  court,  one  of  which  is  reported 
upon  other  points;  Commonwealth  v.  Dorsey, 
103  Mass.,  412;  and  in  well  considered  cases  in 
courts  of  other  States.  Pirtle  v.  State,*  Humph., 
663;  Haile  v.  State,  11  Humph.,  154;  Kelly  v. 
Commonwealth,  1  Grant,  484;  Keenan  v.  Com- 
monwealth, 44  Pa.,  55;  Jones  v.  Commonwealth, 
75  Pa.,  408;  People  v.  Beleneia,  21  Cel.,  544; 
People  v.  Williams,  48  Cal.,  844;  State  v.  John- 
son, 40  Conn.,  186,  and  8.  C,  41  Conn.,  584; 
Pigman  v.  Ohio,  14  Ohio,  555,  557.  And  the 
same  rule  is  expressly  enacted  in  the  Penal  Code 
of  Utah,  sec.  20:  "No  act  committed  by  a  per- 
son while  in  a  state  of  voluntary  intoxication  is 
less  criminal  by  reason  of  his  having  been  in 
such  condition.  But  whenever  the  actual  exist- 
ence of  any  particular  purpose,  motive  or  intent 
is  a  necessary  element  to  constitute  any  particu- 
lar species  or  degree  of  crime,  the  jury  may  take 
into  consideration  the  fact  that  the  accused  was 
intoxicated  at  the  time,  in  determining  the  pur- 
pose, motive  or  intent  with  which  he  committed 
the  act."  Compiled  Laws  of  Utah  of  W6,  pp. 
568,  569. 

The  instruction  requested  by  the  defendant 
clearly  and  accurately  stated  the  law  applicable 
to  the  case;  and  the  refusal  to  give  that  instruc- 
tion, taken  in  connection  with  the  unqualified 
instruction  actually  given,  necessarily  preju- 
diced him  with  the  jury. 

One  other  error  assigned  presents  a  question 
of  practice,  of  such  importance  that  it  is  proper 
to  express  an  opinion  upon  it,  in  order  to  pre- 
vent a  repetition  of  the  error  upon  another  trial. 

By  the  provisions  of  the  Utah  Code  of  Crim- 
inal Procedure,  already  referred  to,  the  charge 
of  the  judge  to  the  jury  at  the  trial  must  be  re- 
duced to  writing  before  it  is  given,  unless  the 
parties  consent  to  its  being  given  orally;  and  imss] 
the  written  charges  or  instructions  form  part  ot  " 
the  record,  may  tie  taken  by  the  jury  on  retir- 
ing for  deliberation,  and  are  subjects  of  appeal 
The  object  of  these  provisions  is  to  require  all 
the  instructions  given  by  the  judge  to  the  jurj 
to  be  reduced  to  writing  and  recorded,  so  that 
neither  the  jury,  in  deliberating  upon  the  case, 
nor  a  court  of  error,  upon  exceptions  or  appeal, 
can  have  any  doubt  what  those  instructions 
were;  and  the  giving,  without  the  defendant's 
consent,  of  charges  or  instructions  to  the  jury, 
which  are  not  so  reduced  to  writing  and  record- 
ed, is  error.  Feriter  v.  State,  83  Ind. ,  288;  Mis- 
souri v.  Cooper,  45  Mo.,  64;  People  v.  Sanford, 
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4?  CaL,  29:  Oile  v.  People,  1  Col.,  60;  State  v. 
Potter,  15  Kan.,  802. 

The  bill  of  exceptions  shows  that  the  presid- 
ing Judge,  after  giving  to  the  jury  an  instruction 
requested  in  writing  by  the  defendant  upon  the 
general  burden  of  proof,  proceeded  of  his  own 
motion,  and  without  the  defendant's  consent,  to 
read  from  a  printed  book  an  instruction  which 
was  not  reduced  to  writing.nor  filed  with  the  oth- 
er instructions  in  the  case,  but  was  referred  to  in 
writing  in  these  words  only:  "  Follow  this  from 
Magazine  American  Law  Register,  July,  1868, 
page  559;"  and  that,  to  the  instruction  so  given, 
an  exception  was  taken  and  allowed. 

This  was  a  clear  disregard  of  the  provisions  of 
the  statute.  The  instruction  was  not  reduced 
to  writing,  filed  and  made  part  of  the  record, 
as  the  statute  required.  If  the  book  was  not 
given  to  the  jury  when  they  retired  for  deliber- 
ation, they  did  not  have  with  them  the  whole  of 
the  instructions  of  the  Judge,  as  the  statute  con- 
templated. If  they  were  permitted  to  take  the 
book  with  them  without  the  defendant's,  con- 
sent, that  would  of  itself  be  ground  of  excep- 
tion.  Merrill  v.  Nary  10  Allen,  416. 

For  these  reasons,  the  judgment  must  be  re- 
versed and  the  ease  remanded,  with  instructions  to 
set  aside  the  verdict  and  order  a  new  trial. 

True  oopy.  Teat: 

James  H.  MoKenney,  Clerk,  Sup.  Court  U.  8. 

Cited-20  W.  Va.,  737 ;  18  Am.  Rep.,  807. 


16361  8T  LOUIQ  SMELTING  AND  REFINING 
COMPANY,  Plff.  in  Err., 

9. 

THOMAS  KEMP  kt  al. 
(See  a  O,  *  Smelting  Cotngany  v.  Kemp,"  14  Otto, 

Patent  for  lands— power  of  courts  of  equity— evi- 
dence to  impeach — mining  claim — location — 
separate  patent  unnecessary. 

L  A  patent  for  lands  Issued  by  the  United  States 
la  conclusive  in  an  action  at  law  as  to  the  legal  title, 
and  cannot  be  collaterally  impeached  in  such  action, 
unless  it  is  absolutely  void  on  its  face,  or  Is  issued 
without  authority.  • 

2.  Courts  of  equity  have  power  to  correct  mistakes 
and  relieve  against  frauds  and  impositions;  and  to 
give  the  proper  relief  where  it  is  clear  that  the  offi- 
cers of  the  Land  Department  have,  by  a  mistake  of 
the  law,  given  land  to  one  man  which  belongs  to 
another. 

8.  Records  of  the  proceedings  of  the  Land  Depart- 
ment, upon  which  the  patent  was  issued,  are  not 
admissible  in  order  to  Impeach  its  validity. 

4.  It  does  not  lie  in  the  mouth  of  a  stranger  to  the 
title  to  complain  of  the  act  of  the  government  with 
respect  to  it. 

6.  A  patent  may  ttsue  for  a  mining  claim  which 
embraces  over  one  hundred  sixty  acres. 

6.  A  mining  claim  is  a  parcel  of  land  containing 
precious  metal  in  its  soil  or  rock.  A  location  is  the 
act  of  appropriating  such  parcel,  according  to  cer- 
tain established  rules. 

T.  One  individual  can  hold  as  many  locations  as 
he  can  purchase,  and  rely  upon  his  possessory  title. 
A  separate  patent  for  each  location  is  unnecessary. 
[No.  468.] 

Argued  Jan.  IS,  16, 17, 188*.   Decided  Mar.  6, 

188t. 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 

Statement  of  the  cue  by  Mr.  Justice  Field* 
See  14  Otto. 


This  was  an  action  at  law  for  the  possession 
of  a  parcel  of  land  in  the  City  of  Leadville  in 
Colorado.  It  was  commenced  in  one  of  the  10371 
courts  of  that  State  and,  on  application  -A  the  1  1 
defendants,  was  removed  to  the  Circuit  Court 
of  the  United  States  for  the  district.  The  plaint- 
iff is  a  Corporation  created  under  the  laws  of 
Missouri.  The  complaint  is  in  the  usual  form 
of  actions  for  the  possession  of  real  property 
under  the  practice  obtaining  in  Colorado.  It 
alleges  that  the  plaintiff  was  duly  incorporated 
under  the  laws  of  Missouri,  with  power  to  pur- 
chase and  hold  real  estate;  that  it  was  the  owner 
in  fee  and  entitled  to  the  possession  of  the 
premises  mentioned,  describing  them,  and  that 
the  defendants  wrongfully  withheld  them  from 
the  plaintiff  to  its  damage  of  $5,000. 

The  defendants  filed  an  answer  to  this  com- 

{ilaint,  in  which  they  admitted  that  the  plaint- 
ff  was  incorporated  as  averred,  but  denied  that 
it  was  the  owner  in  fee  of  the  demanded  prem- 
ises, or  that  the  premises  were  wrongfully  de- 
tained from  its  possession,  or  that  it  had  sus- 
tained any  damage.  They  also  set  forth  the 
certificate  of  the  incorporation  of  the  plaintiff, 
and  alleged  that,  as  a  foreign  corporation,  it 
was  incompetent  to  acquire  title  to  any  real  es- 
tate in  Colorado,  except  such  as  might  be  nec- 
essary for  the  transaction  of  its  business  as  a 
smelting  and  refining  company,  and  that  the 
premises  in  controversy  were  not  necessary  and 
were  not  acquired  for  that  purpose,  but  for 
speculation. 

To  this  answer  the  plaintiff  filed  a  replication, 
in  which,  after  denying  its  incompetency  to 
hold  real  estate  as  alleged ,  it  averred  that  it  was 
authorized,  under  the  laws  of  Missouri,  to  buy, 
sell  and  deal  in  real  property  for  any  purpose 
whatever,  and  that  the  property  in  controversy 
was  acquired  as  a  site  for  smelting  and  reduction 
works,  and  that  such  works  were  afterwards 
erected  upon  it  and  used  for  reducing  and  smelt- 
ing silver  ores. 

The  case  was  tried  at  the  circuit  in  Novem- 
ber, 1870.  To  maintain  the  issues  on  its  part 
the  plaintiff  offered  in  evidence  a  patent  of  the 
United  States  to  Thomas  Starr,  dated  March 
89.  1879,  for  mining  ground,  which  it  was  ad- 
mitted included  the  premises  in  controversy. 
The  patent  recited  that,  pursuant  to  provisions 
of  chapter  6  of  title  82  of  the  Revised  Statutes, 
there  had  been  deposited  in  the  General  Land- 
Office  the  plat  ana  field-notes  of  the  placer  min- 
ing claim  of  Thomas  Starr,  the  patentee,  ac- 
companied by  a  certificate  of  the  register  of  the 
land-office  at  Fairplay,  Colorado,  within  which 
district  the  premises  are  situated;  that  Starr  had, 
on  the  6th  of  March,  1879,  entered  an  applica- 
tion for  the  said  claim,  which  contained  one  |638] 
hundred  and  sixty-four  acres  of  land,  and  sixty- 
one  hundreths  of  an  acre,  more  or  less.  The 
patent  also  specified  the  boundaries  of  the  tract 
in  full,  according  to  the  field-notes,  and  con- 
tained the  recitals  and  words  of  grant  and  trans- 
fer which  are  usually  inserted  in  patents  of  the 
United  States  for  placer  mining  land.  To  the 
introduction  of  this  patent  the  defendants  ob- 
jected, but  it  is  not  stated  in  the  record  on  what 
ground  the  objection  was  founded,  and  it  was 
overruled.  The  patent  was  accordingly  admit- 
ted in  evidence,  and  the  plaintiff  traced  title  to 
the  land  by  sundry  mesne  conveyances  from  the 
patentee.    It  also  introduced  the  certificate  of 
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the  register  of  the  land-office  at  Fairplay,  show- 
ing that  the  application  of  Starr  at  that  office  to 
enter  and  pay  for  his  claim,  was  made  on  the  18th 
of  March,  1878;  also  a  copy  of  the  articles  of  in- 
corporation of  the  plaintiff,  and  of  the  laws  of 
Missouri  under  which  the  incorporation  was 

the  claimant  the  tract  embracecUn  the  patent  in 
1877,  prior  to  the  existence  of  the  Town  of  Lead- 
ville,  for  the  purpose  of  using  it  for  the  construc- 
tion of  reduction  works  thereon ;  and  that,  at  the 
time  of  the  purchase  and  when  it  commenced  the 
construction  of  the  works,  the  land  was  unoccu- 
pied by  other  parties. 

The  plaintiff  having  rested  its  case,  the  de- 
fendants offered  in  evidence  a  certified  copy  of 
the  record  of  proceedings  in  the  General  Land- 
Office  at  Washington,  upon  which  Starr  ob- 
tained his  patent,  to  the  introduction  of  which 
the  plaintiff  objected,  on  the  ground  that  it 
oo 'did  only  show  or  tend  to  show  the  regularity 
or  irregularity  of  the  proceedings  before  the  Ex- 
ecutive Department  in  obtaining  the  patent,  or 
the  validity  or  invalidity  of  the  possessory  title 
or  preemption  right  upon  which  the  patent  was 
founded,  and  that  no  evidence  could  be  intro- 
duced to  impeach  the  patent  or  attack  it  collater- 
ally, or  in  any  way  affect  it  in  this  action.  But 
the  court  overruled  the  objection  and  admitted 
the  record.  To  this  ruling  an  exception  was 
taken. 

The  case  being  closed,  the  court  instructed 
the  jury  substantially  as  follows:  that  i  patent 
for  a  mining  claim,  since  the  passage  of  the 
Act  of  Congress  of  1870,  could  not  embrace 
more  than  one  hundred  and  sixty  acres ;  that 
individuals  and  associations  were,  by  that  Act, 
put  upon  the  same  footing,  and  that  either 
might  take  that  amount;  but  that  by  the  min- 
ing Act  of  Congress  of  1872,  an  individual  claim- 
ant was  limited  to  twenty  acres,  whilst  an  as- 
[630]  sociation  of  persons  could  still  take  one  hundred 
and  sixty,  as  before;  that  the  proceedings  in  the 
land-office  were  allowed  in  evidence  in  order  to 
show  whether  the  patent  was  issued  upon  loca- 
tions made  prior  to  1870,  and  that  they  showed 
that  the  claim  of  Starr  was  based  upon  twelve 
or  fifteen  locations,  some  of  which  were  prior 
to  1870,  and  some  since  then;  and  added,  that 
"  If  Mr.  Starr  was  the  owner  of  these  claims,  if 
he  had  obtained  them  by  purchase  and  they 
were  valid  and  regular  locations,  he  would,  un- 
der the  Act,  be  required,  if  be  desired  to  obtain 
a  patent  for  them;  to  make  application  for  each 
one  of  them;  to  post  the  notice,  as  required  by 
the  otatute;  and  give  the  publication  and  file  his 
plat  and  survey,  and  do  all  these  things  which 
are  required  in  the  seveial  claims  upon  each  one 
of  them.  If  he  bad  done  so,  and  his  right  bad 
been  supported  as  to  all  of  them,  and  the  patent 
had  been  issued  for  all  of  these  claims,  and  each 
of  them  described  in  the  patent,  there  would 
have  been  no  objection  to  the  patent;  but  it  was 
not  competent  for  him  to  consolidate  these 
claims  and  put  them  all  in  as  one  claim,  and 
upon  notice  given  as  one  claim,  and  publication 
as  one  claim,  and  proceeding  throughout  as  one 
claim  embracing  164  acres,"  and  that  the  officers 
of  the  Land  Department  had  no  authority,  in 
law,  to  proceed  in  that  way  and,  therefore,  the 
patent  upon  which  the  plaintiff  relied  was  void 
and  its  title  failed. 

To  the  instructions  given,  exceptions  were 
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taken.  The  jury  thereupon  found  for  the  de- 
fendants, and  judgment  in  their  favor  was  ac- 
cordingly entered.  To  review  this  judgment 
the  plaintiff  has  brought  the  case  to  this  court 
on  writ  of  error. 

Meurt.  A.  T.  Britton  and  Waiter  H. 
Smith,  O.  G.  Symet  and  J.  H.  HeOowan, 
for  plaintiff  in  error. 

Mr.  A.  O.  Thnrman  appeared  for  others 
interested,  in  support  of  the  plaintiff  in  error. 

Meurt.  William  Drummond,  Robert  H.  Brad- 
ford, Fletcher  P.  Cuppy,  Edward  61  In- 
geraoU,  T.  A.  Green,  T.  M.  Patterson  and 
Robert  O.  IngertoU,  for  defendants  in  error. 

Mr.  Justice  Field,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  court,  as  fol- 
lows : 

As  seen  by  the  statement  of  the  case,  the  rmMM 
plaintiff  relies  for  a  reversal  of  the  judgment  I**0' 
upon  three  grounds:  1.  Error  in  admitting  the 
record  of  the  proceedings  of  the  land-office  to 
impeach  the  validity  of  the  patent  to  Starr  issued 
upori  them;  2.  Error  in  instructing  the  jury  that 
a  patent  for  a  placer  claim,  since  the  Act  of 
1870,  could  not  embrace  in  any  case  more  than 
one  hundred  and  sixty  acres  ;  and  8.  Error  in 
instructing  the  jury  that  the  owner  by  purchase 
of  several  claims  must  take  separate  proceedings 
upon  each  one  in  order  to  obtain  a  valid  patent, 
and  that  it  was  not  lawful  for  him  to  prosecute  a 
single  application uponaconsolidationof  several 
claims  into  one,  nor  for  the  land  officers  to  allow 
such  application  and  to  issue  a  patent  thereon. 

We  are  of  opinion  that  these  several  grounds 
arc  well  taken  and  that,  in  each  particular  men- 
tioned, the  court  below  erred. 

The  patent  of  the  United  States  is  the  con- 
veyance by  which  the  Nation  passes  its  title  to 
port'ons  of  the  public  domain.  For  the  trans- 
fer of  that  title,  the  law  has  made  numerous  pro- 
visions, designating  the  persons  who  may  ac- 

auire  it  and  the  terms  of  its  acquisition.  That 
le  provisions  may  be  properly  carried  out,  a 
Land  Department,  as  part  of  the  administrative 
and  executive  branch  of  the  government,  has 
been  created  to  supervise  all  the  various  pro- 
ceedings taken  to  obtain  the  title,  from  their 
commencement  to  their  close.  In  the  course  of 
their  duty,  the  officers  of  that  department  are 
constantly  called  upon  to  hear  testimony  as  to 
matters  presented  for  their  consideration,  and 
to  pass  upon  its  competency,  credibility  and 
weight.  In  that  respect  they  exercise  a  judicial 
function  and,  therefore,  it  has  been  held  in  va- 
rious instances  by  this  court  that  their  judg- 
ment as  to  matters  of  fact,  properly  determin- 
able by  them,  is  conclusive  when  brought  to 
notice  in  a  collateral  proceeding.  Their  judg- 
ment in  such  cases  is,  like  that  of  other  special 
tribunals  upon  matters  within  their  exclusive 
jurisdiction,  unassailable  except  by  a  direct  pro- 
ceeding for  its  correction  or  annulment.  The 
execution  and  record  of  the  patent  are  the  final 
acta  of  the  officers  of  the  government  for  the 
transfer  of  its  title,  and  as  they  can  be  lawfully 
performed  only  after  certain  steps  have  been 
taken,  that  instrument,  duly  signed,  counter-  I***1 
signed  and  sealed,  not  merely  operates  to  pass  the 
title,  but  is  in  the  nature  of  an  official  declara- 
tion by  that  branch  of  the  government  to  which 
the  alienation  of  the  public  lands,  under  the 
law,  is  intrusted,  that  all  the  requirements  pre- 
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liminary  to  Its  issue  have  been  complied  with. 
The  presumptions  thus  attending  it  are  not 
open  to  rebuttal  in  an  action  at  law.  It  is  this 
unassailable  character  which  gives  to  it  its  chief, 
indeed,  its  only  value,  as  a  means  of  quieting 
its  possessor  in  the  enjoyment  of  the  lands  it 
embraces.  If  intruders  upon  them  could  com- 
pel him,  in  every  suit  for  possession,  to  estab- 
lish the  validity  of  the  action  of  the  Land  De- 
partment and  the  correctness  of  its  ruling  upon 
matters  submitted  to  it,  the  patent,  instead  of 
being  a  means  of  peace  and  security, would  sub- 
ject his  rights  to  constant  and  ruinous  litigation. 
He  would  recover  one  portion  of  his  land  if  the 
jury  were  satisfied  that  the  evidence  produced 
justified  the  action  of  that  department,  and  lose 
another  portion,  the  title  whereto  rests  upon 
the  same  facts,  because  another  jury  came  to  a 
different  conclusion.  So  his  rights  in  different 
suits  upon  the  same  patent  would  be  determined, 
not  by  its  efficacy  as  a  conveyance  of  the  gov- 
ernment, but  according  to  the  fluctuating  preju- 
dices of  different  jurymen,  or  their  varying  ca- 
pacities to  weigh  evidence.  Moore  v.  Wilkuon, 
13  Co).,  478;  bcardv.  Fcdery,  3  Wall.,  478, 492 
[70  U.  8.,  XVIII.,  88,  92]. 

Of  course,  when  we  speak  of  the  conclusive 
presumptions  attending  a  patent  for  lands,  we 
assume  that  it  was  issued  in  a  case  where  the 
department  hod  jurisdiction  to  act  and  execute 
it;  that  is  to  say,  in  a  case  where  the  lands  be- 
longed to  the  United  States,  and  provision  had 
been  made  by  law  for  their  sale.  If  they  never 
were  public  property,  or  had  previously  been 
disposed  of,  or  if  Congress  had  made  no  pro- 
vision for  their  sole,  or  had  reserved  them,  the 
department  would  have  no  jurisdiction  to  trans- 
fer them,  and  its  attempted  conveyance  of  them 
would  be  inoperative  and  void,  no  matter  with 
what  seeming  regularity  the  forms  of  law  may 
have  been  observed.  The  action  of  the  depart- 
ment would,  in  that  event,  be  like  that  of  any 
other  special  tribunal  not  having  jurisdiction 
of  a  case  which  it  had  assumed  to  decide.  Mat- 
ters of  this  kind,  disclosing  a  want  of  -jurisdic- 
tion, may  be  considered  by  a  court  of  law.  In 
such  cases  the  objection  to  the  patent  reaches 
beyond  the  action  of  the  special  tribunal,  and 
6421  to  tne  exi8lence  °f  a  subject  upon  which 

1   it  was  competent  to  act. 

These  views  are  not  new  in  this  court;  they 
have  been,  either  in  express  terms  or  in  sub- 
stance, affirmed  in  repented  instances.  One  of 
the  earliest  cases  on  the  subject  was  that  of 
Polk  v.  Wendal,  reported  in  9th  Crunch,  87, 
where  the  doctrine  we  have  stated  was  declared, 
and  the  exceptions  to  it  mentioned.  There  the 
plaintiff  brought  an  action  upon  a  patent  of 
North  Carolina,  issued  in  1800,  for  five  thou- 
sand acres.  The  defendants  relied  upon  a  prior 
patent  of  the  State  for  twenty-five  thousand 
acres, issued  in  1795  to  one  Sevier, through  whom 
they  claimed.  Each  patent  embraced  the  lands 
in  controversy,  and  they  were  situated  in  that 

rion  of  Tennessee  ceded  to  the  United  States 
North  Carolina.  On  the  trial  it  was  con- 
tended that  the  elder  patent  was  void  on  its  face 
because  it  covered  more  than  five  thousand  acres, 
the  limit  prescribed  for  a  single  entry  by  the 
laws  of  that  State.  Proof  was  also  offered  that 
the  lands  had  not  been  entered  in  the  office  of 
the  entry  taker  of  the  proper  county  before  their 
cession  to  the  United  States,  and  it  was  con- 
See  14  Otto. 


tended  that  the  patent  was,  therefore,  Invalid. 
We  shall  hereafter  refer  to  what  the  court  said 
as  to  the  alleged  excess  of  quantity  in  the  pa- 
tent. At  present  we  shall  only  notice  the  gen- 
eral doctrine  declared  as  to  the  unassailabnity 
of  patents  in  a  court  of  law,  and  its  decision 
upon  the  admissibility  of  the  proof  offered.  It 
seems  that  a  Statute  of  1777  directed  the  appoint- 
ment in  each  county  of  an  officer  called  an  entry 
taker, who  was  required  to  receive  entries  of  all 
vacant  lands  in  his  county  and,  if  the  lands 
thus  entered  were  not  within  three  months 
claimed  by  some  other  party  than  the  person 
entering  them,  to  deliver  to  such  person  a  copy 
of  the  entry,  with  its  proper  number,  and  an 
order  to  the  county  surveyor  to  survey  the  1  *nd. 
This  order  was  called  a  warrant.  Upon  it  and 
the  survey  which  followed,  a  patent  was  isf -'ed. 
If  there  were  no  entry  there  could  be  no  'var- 
ront  and,  of  course,  no  valid  patent.  The  9th 
section  declared  that  every  right  claimed  by  any 
person  to  lands  which  were  not  acquired  in  this 
mode,  or  by  purchase  or  inheritance  from  par- 
ties who  did  so  acquire  them,  or  which  were  ob- 
tained in  fraud  or  evasion  of  the  provisions  cf 
the  Act,  should  be  declared  void.  In  1779  North 
Carolina  ceded  to  the  United  States  the  territoi  y  .  643 , 
in  which  the  lands  lie  for  which  the  patent  to  be-  1  * 
vierwas  issued,  reserving,  however,  to  the  State 
all  existing  rights,  which  were  to  be  perfected  ac- 
cording to  its  laws.  The  cession  was  accepted  by 
Congress.  The  survey,  upon  which  the  patent  to 
Sevier  was  issued,  wss  made  in  1795,  and  tl:o 
plaintiff,  to  impeach  the  patent,  offered,  as  al- 
ready stated,  to  show  that  there  had  been  no  entry 
of  the  land  in  the  office  of  the  entry  taker  of  the 
county  where  it  was  situated,  previous  to  the 
cession ;  that  is,  in  substance,  that  the  grantor  had 
no  authority  to  make  the  grant,  the  land  ba^  ng 
been  previously  conveyed  to  the  United  Stages. 
This  offer  was  disallowed  by  the  court  below, 
and  as  judgment  passed  for  the  defendants,  the 
case  was  brought  to  this  court,  where,  as  men- 
tioned, the  general  doctrine  as  to  the  presump- 
tions attending  a  patent,  which  we  have  stated, 
was  declared,  with  the  exceptions  to  it.  Upon 
the  general  doctrine  the  court  observed,  sneak- 
ing through  Ch.  J.  Marshall,  that  the  laws  for 
the  sole  of  the  public  lands  provided  many 
guards  to  secure  the  regularity  of  grants  and  to 
protect  the  incipient  rights  of  individuals  and 
of  the  State  from  imposition,  that  officers  were 
appointed  to  superintend  the  business,  and  rules 
had  been  framed  prescribing  their  duty;  that 
these  rules  were,  in  general,  directory, ana  when 
all  the  proceedings  were  completed  by  a  patent 
issued  by  the  authority  of  the  8tate,  a  compli- 
ance with  those  rules  was  presupposed,  and  that 
"Every  prerequisite  has  been  performed,  is  an 
inference  properly  deducible  and  which  every 
man  has  a  right  to  draw  from  the  existence,  cf 
the  grant  itself."  "  It  would,  therefore,  t  ex- 
tremely unreasonable,"  said  the  court,  "to  avoid 
the  grant  in  any  court,  for  irregularities  in  the 
conduct  of  those  who  are  appointed  by  th?  gov- 
ernment to  supervise  the  progressive  course  of 
the  title  from  its  commencement  to  its  consum- 
mation in  a  patent; "  but  that  there  werr  some 
things  so  essential  to  the  validity  of  a  contract 
that  the  great  principles  of  justice  and  of  law 
would  be  violated,  did  there  not  exist  some  tri- 
bunal to  which  an  injured  party  might  appeal, 
and  in  which  the  means  by  which  the  elder  title 
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was  acquired  might  be  examined,  and  that  a 
court  of  equity  was  a  tribunal  better  adapted  to 
this  object  than  a  court  of  law;  and  it  added 
that  "  There  are  cases  in  which  a  grant  is  abso- 
lutely void;  as  where  the  State  has  no  title  to  the 
thing  granted,  or  where  the  officer  had  no  au- 
thority to  issue  the  grant  In  such  cases  the 
f 6441  validity  of  the  grant  Is,  necessarily,  examinable 
at  law."  So  the  court  held  that  proof  that  no 
entry  had  been  made  in  the  office  of  the  entry 
taker  in  the  county  where  the  lands  patented 
were  situated,  prior  to  the  cession  to  the  United 
States,  was  admissible  under  the  9th  section,  for 
without  such  entry  they  would  not  be  within 
the  reservation  mentioned  in  the  Act  of  cession. 
In  other  words,  proof  was  admissible  to  show 
that  the  State  had  not  retained  control  over  the 
property,  but  had  conveyed  it  to  the  United 
States. 

In  Patterson  v.  Winn,  reported  in  11th 
Wheaton,880,  this  case  is  cited,  and  after  stating 
what  it  decided  the  court  said :  ' '  We  may,  there- 
fore, assume  as  the  settled  doctrine  of  this  court, 
that  if  a  patent  is  absolutely  void  upon  its  face, 
or  the  issuing  thereof  was  without  authority,  or 
was  prohibited  by  statute,  or  the  State  had  no 
title,  it  could  be  impeached  collaterally  in  a 
court  of  law  in  an  action  of  ejectment,  but,  in 
general,  other  objections  and  defects  complained 
of  mutt  be  put  in  issue  in  a  regular  course  of 
pleading  in  a  direct  proceeding  to  avoid  the  pa- 
tent." 

The  doctrine  declared  in  these  cases  as  to  the 

{ resumptions  attending  a  patent,  has  been  uni- 
ormly  followed  by  this  court.  The  exceptions 
mentioned  have  also  been  regarded  as  sound, 
although  from  the  general  language  used  some 
of  them  may  require  explanation,  to  understand 
fully  their  import.  If  the  patent,  according  to 
the  doctrine,  be  absolutely  void  on  its  face,  it 
may  be  collaterally  impeached  in  a  court  of  law. 
It  is  seldom,  however,  that  the  recitals  of  a  pa- 
tent will  nullify  its  granting  clause,  as,  for  in- 
stance, that  the  land  which  it  purports  to  con- 
vey is  reserved  from  sale.  Of  course,  6hould 
such  inconsistency  appear,  the  grant  would  fail. 
Something  more,  however,  than  an  apparent 
contradiction  in  its  terms  is  meant,  when  we 
speak  of  a  patent  being  void  on  its  face.  It  is 
meant  that  the  patent  is  seen  to  be  invalid,  either 
when  read  in  the  light  of  existing  law,  or  by 
reason  of  what  the  court  must  take  judicial  no- 
tice of;  as,  for  instance,  that  the  land  is  re- 
served by  statute  from  sale,  or  otherwise  appro- 
priated; or  that  the  patent  is  for  an  unauthor- 
ized amount,  or  is  executed  by  officers  who  are 
not  intrusted  by  law  with  the  power  to  issue 
[6451  grants  of  portions  of  the  public  domain. 

So,  also,  according  to  the  doctrine  in  the 
cases  cited,  if  the  patent  be  issued  without  au- 
thority, it  may  be  collaterally  impeached  in  a 
court  of  law.  This  exception  is  subject  to  the 
qualification,  that  when  the  authority  depends 
upon  the  existence  of  particular  facts  or  upon 
the  performance  of  certain  antecedent  acts,  and 
it  is  the  duty  of  the  Land  Department  to  ascer- 
tain whether  the  facts  exist  or  the  acts  have 
been  performed,  its  determination  is  as  con- 
clusive of  the  existence  of  the  authority  against 
uny  collateral  attack,  as  is  its  determination 
upon  any  other  matter  properly  submitted  to  its 
decision. 

With  thest  explanations  of  the  exceptions, 
878 


the  doctrine  of  the  cases  cited  may  be  taken  as 
expressing  the  law  accepted  by  this  court  sinoe 
they  were  decided.  Hoofnagle  v.  Anderson,  7 
Wheat,  212;  Boardman  v.  Seed,  6  Pet,  842; 
BagneU  v.  Broderick,  18  Pet,  448;  Johnson  v. 
Towsley,  18  Wall.,  72  [80  U.  S.,  XX.,  4851; 
Moore  v.  Bobbins,  96  U.  8.,  686  [XXIV.,  860]. 

In  Johnson  v.  Towsley  the  court  had  occasion 
to  consider  under  what  circumstances  the  action 
of  the  Land  Department  in  issuing  patents  was 
final,  and  after  observing  that  it  had  found  no 
support  for  the1  proposition  offered  in  that  case 
by  counsel  upon  certain  provisions  of  a  statute, 
said,  speaking  by  Mr.  Justice  Miller,  that  the 
argument  for  the  finality  of  such  action  was 
"  Much  stronger  when  founded  on  the  general 
doctrine  that  when  the  law  has  confided  to  a 
special  tribunal  the  authority  to  hear  and  de- 
termine certain  matters  arising  in  the  course  of 
its  duties,  the  decision  of  that  tribunal,  within 
the  scope  of  its  authority,  is  conclusive  upon 
all  others."  "  That  the  action  of  the  Land-Of- 
fice," the  court  added,  "  in  issuing  a  patent  for 
any  of  the  public  land,  subject  to  sale  by  pre- 
emption or  otherwise,  is  conclusive  of  the  legal 
title,  must  be  admitted  on  the  principle  above 
stated,  and  in  all  courts  and  in  all  forms  of  ju- 
dicial proceedings  where  this  title  must  control 
either  by  reason  of  the  limited  powers  of  the 
court  or  the  essential  character  of  the  proceed- 
ing, no  inquiry  can  be  permitted  under  the  cir- 
cumstances under  which  it  was  obtained,"  and 
then  observed  that  there  exists  in  the  courts  of 
equity  the  power  to  correct  mistakes  and  to  re- 
lieve against  frauds  and  impositions;  and  that 
in  cases  where  it  was  clear  that  the  officers  of 
the  Land  Department  had,  by  a  mistake  of  the 
law,  given  to  one  man  the  land  which,  on  the 
undisputed  facts,  belonged  to  another,  to  give 
proper  relief.  The  doctrine  thus  stated  wis 
approved  in  the  subsequent  case  of  Moore  v.  '  1 
Bobbins. 

The  general  doctrine  declared  may  be  stated 
in  a  different  form,  thus:  a  patent,  in  a  court 
of  law,  is  conclusive  as  to  all  matters  properly 
determinable  by  the  Land  Department,  when  its 
action  is  within  the  scope  of  its  authority;  that 
is,  when  it  has  jurisdiction  under  the  law  to 
convey  the  land.  In  that  court  the  patent  is 
unassailable  for  mere  errors  of  -judgment.  In- 
deed, the  doctrine  as  to  the  regularity  and  valid- 
ity of  its  acts,  where  it  has  jurisdiction,  goes  so 
far  that  if  in  any  circumstances  under  existing 
law  a  patent  would  be  held  valid,  it  will  be  pre- 
sumed that  such  circumstances  existed.  Thus.in 
Minter  v.  Crommelin,  reported  in  18th  Howard, 
87  [59  U.  S.,  XV.,  279],  where  it  appeared  that 
an  Act  of  Congress  of  1815  had  provided  that 
no  land  reserved  to  a  Creek  warrior  should  be 
offered  for  sale  by  on  officer  of  the  Land  De- 
partment unless  specifically  directed  by  the  Sec- 
retary of  the  Treasury,  and  declared  that  if  the 
Indian  abandoned  tbe  reserved  land  it  should 
become  forfeited  to  the  United  States,  a  patent 
was  issued  for  the  land,  which  did  not  show 
that  the  Secretary  had  ordered  it  to  be  sold,  and 
the  court  said:  ' '  The  rule  being  that  the  patent 
is  evidence  that  all  previous  steps  had  been  reg- 
ularly taken  to  justify  making  a  patent,  and 
one  of  the  necessary  steps  here  being  an  order 
from  the  Secretary  to  the  register  to  offer  the 
land  for  sale  because  the  warrior  had  aban- 
doned it,  we  are  bound  to  presume  that  the  or- 
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der  was  riven.  That  such  is  the  effect,  as  evi- 
dence, of  the  patent  produced  by  the  plaintiffs 
was  adjudged  in  the  case  ot  BagneU  v.  Broder- 
iek,  18  ret,  448,  and  is  not  open  to  controversy 
anywhere,  and  the  state  court  was  mistaken  in 
holding  otherwise." 

On  the  other  hand,  a  patent  may  be  collater- 
ally impeached  in  any  action,  and  its  operation 
as  a  conveyance  defeated,  by  showing  that  the 
department  had  no  jurisdiction  to  dispose  of  the 
lands;  that  is,  that  the  law  did  not  provide  for 
selling  them,  or  that  they  had  been  reserved 
from  sale  or  dedicated  to  special  purposes,  or 
had  been  previously  transferred  to  others.  In 
establishing  any  of  these  particulars,  the  judg- 
ment of  the  department,  upon  matters  properly 
[647]  before  it,  is  not  assailed  nor  is  the  regularity  of 
its  proceedings  called  into  question;  but  its  au- 
thority to  act  at  all  is  denied  and  shown  never 
to  have  existed. 

According  to  the  doctrine  thus  expressed  and 
the  cases  cited  in  its  support,  ana  there  are 
none  in  conflict  with  it,  there  can  be  no  doubt 
that  the  court  below  erred  in  admitting  the  rec- 
ord of  the  proceedings  upon  which  the  patent 
was  issued,  in  order  to  impeach  its  validity.  The 
judgment  of  the  department  upon  their  suffi- 
ciency was  not,  as  already  stated,  open  to  con- 
testation. If  in  issuing  a  patent  its  officers  took 
mistaken  views  of  the  law,  or  drew  erroneous 
conclusions  from  the  evidence,  or  acted  from 
imperfect  views  of  their  duty,  or  even  from  cor- 
rupt motives,  a  court  of  law  can  afford  no 
remedy  to  a  party  alleging  that  he  is  thereby 
aggrieved.  He  must  resort  to  a  court  of  equity 
for  relief,  and  even  there  his  complaint  cannot 
oe  heard  unless  he  connect  himself  vith  the 
original  source  of  title,  so  as  to  be  ab  i  to  aver 
that  his  rights  are  injuriously  affected  by  the  ex- 
istence of  the  patent;  and  he  must  possess  such 
equities  as  will  control  the  legal  title  in  the 
patentee's  hands.  Boggt  v.  Merced  Mining  Co. , 
■4  Cal.,  279,  868.  It  does  not  lie  in  the  mouth 
of  a  stranger  to  the  title,  to  complain  of  the  act 
of  the  government  with  respect  to  it.  If  the  gov- 
ernment is  dissatisfied  it  can,  on  its  own  ac- 
count, authorize  proceedings  to  vacate  the  patent 
or  limit  its  operation. 

This  doctrine  as  to  the  conclusiveness  of  a  pa- 
tent is  not  inconsistent  with  the  right  of  the  pa- 
tentee, often  recognized  by  this  court,  to  show 
the  date  of  the  original  proceeding  for  the  ac- 
quisition of  the  title,  where  it  is  not  stated  in 
the  instrument,  as  the  patent  is  deemed  to  take 
effect  by  relation  as  of  that  date,  so  far  as  it  is 
necessary  to  cut  off  intervening  adverse  claims. 
Thus,  in  a  contest  between  two  patentees  for 
the  same  land,  it  may  be  shown  that  a  junior  pa- 
tent was  founded  upon  an  earlier  entry  than  an 
older  patent,  and  therefore  passes  the  title.  Such 
evidence  in  no  way  trenches  upon  the  ruling  of 
the  department  upon  matters  pending  before  it. 
N or  is  the  doctrine  of  the  conclusiveness  of  the 
patent  inconsistent  with  the  right  of  a  party  re- 
sisting it  to  show,  if  an  entry  is  not  stated  in 
the  instrument,  that  no  eutry  of  the  land  was 
madeas  an  initiatory  proceeding,  whercastatute, 
as  was  the  case  in  North  Carolina,  mentioned  in 
1 648 ]  poUe  y  Wendal  [9  Cranch ,  87] ,  declares  that  pro- 
ceedings for  the  title,  when  such  entry  has  not 
been  made,  shall  be  adjudged  invalid.  A  statute 
may  in  any  case  require  proof  of  a  fact  which 
otherwise  would  be  presumed.  Except  with 
See  14  Otto. 


reference  to  such  anterior  matters  and  others  of 
like  character,  no  one  in  a  court  of  law  can  go 
behind  the  patent  and  call  in  question  the 
validity  of  the  proceedings  upon  which  it  is 
founded. 

The  case  at  bar,  then,  is  reduced  to  the  ques- 
tion whether  the  patent  to  Starr  is  void  on  its 
face;  that  is,  whether,  read  in  the  light  of  ex- 
isting law,  it  is  seen  to  be  invalid.  It  does  not 
come  within  any  of  the  exceptions  mentioned 
in  the  cases  cited.  The  lands  it  purports  to  con- 
vey are  mineral,  and  were  a  part  of  the  public 
domain.  The  law  of  Congress  had  provided 
for  their  sale.  The  proper  officers  of  the  Land 
Department  supervised  the  proceedings.  It 
bears  the  signature  of  the  President,  or  rather 
of  the  officer  authorized  by  law  to  place  the 
President's  signature  to  it,  which  is  the  same 
thing;  it  is  properly  countersigned,  and  the  seal 
of  the  General  Land-Office  is  attached  to  it.  It 
is  regular  on  its  face,  unless  some  limitation  in 
the  law,  as  to  the  extent  of  a  mining  claim 
which  can  be  patented,  has  l«en  disregarded. 
The  case  of  the  defendants  rests  on  the  correct- 
ness of  their  assertion,  that  a  patent  cannot  issue 
for  a  mining  claim  which  embraces  over  one 
hundred  and  sixty  acres.  Assuming  that  the 
words  "  more  or  leu,"  accompanying  the  state- 
ment of  the  acres  contained  in  the  claim,  are  to 
be  disregarded,  and  that  the  patent  is  construed 
as  for  one  hundred  and  sixty -four  acres  and  a 
fraction  of  an  acre,  there  is  nothing  in  the  Acts 
of  Congress  which  prohibits  the  issue  of  a  pa- 
tent for  that  amount.  They  are  silent  as  to  the 
extent  of  a  mining  claim.  They  speak  of  lo- 
cations and  limit  the  extent  of  mining  ground 
which  an  individual  or  an  association  of  indi- 
viduals may  embrace  in  one  of  them.  There  is 
nothing  in  the  reason  of  the  thing  nor  in  the 
language  of  the  Acts,  which  prevents  an  indi- 
vidual from  acquiring  by  purchase  the  ground 
located  by  others  and  adding  it  to  his  own. 
The  difficulty  with  the  court  below,  as  seen  in 
its  charge,  evidently  arose  from  confounding 
"location  "  and  "  mining  claim,"  as  though  the 
two  terms  always  represent  the  same  thing,  [649] 
whereas  they  often  mean  very  different  things. 
A  mining  claim  is  a  parcel  of  land  containing 
precious  metal  in  its  soil  or  rock.  A  location 
is  the  act  of  appropriating  such  parcel,  accord- 
ing to  certain  established  rules.  It  usually  con- 
sists in  placing  on  the  ground,  in  a  conspicuous 
position,  a  notice  setting  forth  the  name  of  the 
locator,  the  fact  that  it  is  thus  taken  or  located, 
with  the  requisite  description  of  the  extent  and 
boundaries  of  the  parcel,  according  to  the  local 
customs,  or,  since  the  Statute  of  1872,  17  Stat, 
at  L.,  91,  according^  to  the  provisions  of  that 
Act.  Sec.  2324  of  R.  8.  The  location,  which 
is  the  act  of  taking  the  parcel  of  mineral  land, 
in  time  became  among  the  miners  synonymous 
with  the  mining  claim  originally  appropriated. 
So,  now,  if  a  miner  has  only  the  ground  cov- 
ered by  one  location,  *'  his  mining  claim  "  and 
"  location  "  are  identical,  and  the  two  designa- 
tions may  be  indiscriminately  used  to  denote 
the  same  thing.  But  if  by  purchase  he  acquires 
the  ad  joining  location  of  his  neighbor,  that  is, 
the  ground  which  his  neighbor  has  taken  up, 
and  adds  it  to  his  own,  then  his  mining  claim  cov- 
ers the  ground  embraced  by  both  locations,  and 
henceforth  he  will  speak  of  it  as  his  claim.  In- 
deed, his  claim  may  include  as  many  adjoining 
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locations  as  ha  can  purchase,  and  the  ground 
covered  by  all  will  constitute  what  he  claims 
for  mining  purposes;  or,  in  other  words,  will 
constitute  his  mining  claim  and  be  so  desig- 
nate 1.  Such  is  the  general  understanding  of 
mit  _xs  and  the  meaning  they  attach  to  the  term. 

Pre/iously  to  the  Act  of  July  9,  1870,  18 
Stat,  at  L.,  217,  Congress  imposed  no  limitation 
to  the  area  which  might  be  included  in  the  lo- 
cation of  a  placer  claim.  This,  as  well  as  every 
other  thing  relating  to  the  acquisition  and  con- 
tinued possession  of  a  mining  claim,  was  de- 
termined by  rules  and  regulations  established 
by  miners  themselves.  Soon  after  the  discov- 
ery of  gold  in  California,  as  is  well  known, 
there  was  an  immense  immigration  of  gold 
seekers  into  that  territory.  They  spread  over 
the  mineral  regions  and  probed  the  earth  in  all 
directions  in  pursuit  of  the  precious  metals. 
Wherever  they  went  they  framed  rules  pre- 
scribing the  conditions  upon  which  mining 
ground  might  be  taken  up;  in  other  words, 
mining  claims  be  located  and  their  continued 
[  650 ]  possession  secured.  Those  rules  were  so  framed 
as  to  give  to  all  immigrants  absolute  equality  of 
right  and  privilege.  The  extent  oi  ground 
which  each  might  locate,  that  is,  appropriate  to 
himself,  was  limited,  so  that  all  might,  in  the 
homely  and  expressive  language  of  the  day, 
hive  an  equal  chance  in  the  struggle  for  the 
wealth  there  buried  in  the  earth.  But  a  few 
months'  experience  in  the  precarious  and  toil- 
some pursuit,  drove  great  numbers  of  the  min- 
ers to  seek  other  means  of  livelihood  and  fort- 
une, and  they,  therefore,  disposed  of  their 
claims.  They  never  doubted  that  their  rights 
could  be  transferred  so  that  the  purchaser  would 
hold  the  claims  by  an  equally  good  title.  Their 
transferable  character  was  always  recognized 
by  the  local  courts,  and  the  title  of  the  grantee 
enforced.  Many  individuals  thus  became  the 
possessors  of  claims  covering  ground  taken  up 
by  different  locations,  and  the  amount  which 
each  person  or  an  association  of  persons  might 
acquire  and  hold  was  only  limited  by  his  or  theh 
means  of  purchase. 

The  rules  and  regulations  originally  estab- 
lished in  California  have,  in  their  general  feat- 
ures, been  adopted  throughout  all  the  mining 
regions  of  the  United  States.  They  were  so 
wisely  framed  and  were  so  just  and  fair  in  their 
operation  that  they  have  not,  to  any  great  ex- 
tent, been  interfered  with  by  legislation,  either 
state  or  national.  In  the  lirst  mining  statute, 
passed  July  28,  1886,  14  Stat,  at  L.,  251,  they 
received  the  recognition  and  sanction  of  Con- 

E.  as  they  had  previously  the  legislative  and 
ial  approval  of  the  8tates  and  Territories 
lich  mines  of  gold  and  silver  were  found. 
That  Act  declared,  and  the  declaration  was  re- 
peated in  a  subsequent  statute,  that  the  mineral 
lands  of  the  public  domain  were  free  and  open 
to  occupation  and  exploration  by  all  citizens  of 
the  United  States,  and  by  those  who  had  de- 
clared their  intention  to  become  such,  subject 
to  su?h  regulations  as  might  be  prescribed  by 
law,  and  subject  also,  "to  the  local  customs  or 
rules  of  miners  of  the  several  mining  districts," 
so  far  as  the  same  were  not  in  conflict  with  the 
laws  of  the  United  States.  It  authorized  the 
issue  of  patents  for  claims  on  veins  or  lodes  of 
quartz  or  other  "*ock  in  place"  bearing  gold, 
silver,  cinnabar  or  copper.  Placer  claims  first 
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became  the  subject  of  regulation  by  the  Mining 
Act  of  July  9th,  1870,  which  provided  that  pa- 
tents for  them  might  be  issued  under  like  cir-  [6511 
cumstances  and  conditions  as  for  vein  or  lode 
claims,  and  that  persons  having  contiguous 
claims  of  any  sue  might  make  joint  entry  there- 
of. But  it  also  provided  that  no  location  of  a 
placer  claim  thereafter  made  should  exceed  one 
hundred  and  sixty  acres  for  one  person  or  an 
association  of  persons.  The  Mining  Act  of  May 
10th,  1872,  17  Stat,  at  L.t  91,  declared  that  a 
location  of  a  placer  claim  subsequently  made 
should  not  include  more  than  twenty  acres  for 
each  individual  claimant.  These  are  all  the 
provisions  touching  the  extent  of  locations  of 
placer  claims,  and  they  are  re-enacted  in  the 
Revised  Statutes.  Sees.  2330,  2831.  A  lim- 
itation is  not  put  upon  the  sale  of  the  ground 
located,  nor  upon  the  number  of  locations 
which  may  be  acquired  by  purchase,  nor  up- 
on the  number  which  may  be  included  in  a 
patent.  Every  interest  in  lands  is  the  subject 
of  sale  and  transfer,  unless  prohibited  by  stat- 
ute, and  no  words  allowing  it  are  necessary.  In 
the  mining  statutes  numerous  provision*  as- 
sume and  recognize  the  salable  character  of 
one's  interest  in  a  mining  claim.  Section  18  of 
the  Act  of  1870  declares,  that  where  a  person 
or  association  or  t/ieir  grantors  have  held  and 
worked  claims  for  a  period  equal  to  the  time 

Er  escribed  by  the  Statute  of  Limitations  of  the 
tate  or  Territory  where  the  same  is  situated, 
evidence  of  such  possession  and  working  shall 
be  sufficient  to  establish  the  right  to  a  patent. 
Section  5  of  the  Act  of  1872,  rendering  a  min- 
ing claim  subject  to  re-location  where  certain 
conditions  of  improvement  or  expenditure  have 
not  been  made,  has  a  proviso  that  the  original 
locators,  "their  heirs,  assigns  or  legal  represent- 
atives have  not  resumed  work  upon  the  claim 
after  such  failure  and  before  such  locat'on." 
These  provisions  are,  of  themselves,  conch'sivc 
that  the  locator's  interest  in  a  mining  grant  is 
salable  and  transferable,  even  were  there  any 
doubt  on  the  subject,  in  the  absence  of  express 
statutory  prohibition.  Those  of  the  Act  of  1870 
are  also  conclusive  of  the  right  of  the  purchaser 
of  claims  to  a  patent,  for  it  is  with  reference  to- 
it  that  the  derivative  right  by  purchase  or  as- 
signment is  mentioned.  R.  8.,  sees.  2382, 2824. 

In  addition  to  all  this,  it  is  difficult  to  per- 
ceive what  object  would  be  gained,  what  poli- 
cy subserved,  by  a  prohibition  to  embrace  in 
one  patent  contiguous  mining  ground  taken  up 
by  different  locations  and  subsequentlv  pur-  |C52l 
chased  and  held  by  one  individual.  rle  can 
hold  as  many  locations  as  he  can  purchase, and 
rely  upon  his  possessory  title.  He  is  protectee 
thereunder  as  completely  as  if  he  held  a  paten 
for  them,  subject  to  the  condition  of  certain  an 
nual  expenditures  upon  them  in  labor  or  im 
provemcnts.  If  he  wishes,  however,  to  obtain 
a  patent,  he  must,  in  addition  to  other  things, 
pay  the  government  a  fee  of  $5  an  acre,  a  sum 
that  would  not  be  increased  if  a  separate  patent 
were  issued  for  each  location. 

The  decision  of  tnis  court  upon  one  point  in 
the  case  of  Polk  v.  Wendal,  already  cited,  is  di- 
rectly applicable  here.  The  patent  to  the  de- 
fendants m  that  case  was  for  twenty  five  thou- 
sand acres  of  land,  and  one  of  the  objections- 
taken  was,  that  it  was  void  because  the  Statute 
of  North  Carolina  limited  an  entry  of  one  per 
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son  to  five  thousand  acres.  But  the  statute  de- 
clared that  where  two  or  more  persons  had  en- 
tered, or  should  afterwards  enter,  lands  jointly, 
or  where  two  or  more  persons  agreed  to  have 
their  entries  surveyed  jointly  in  one  or  more 
surveys,  the  surveyor  should  survey  the  same 
accordingly  in  one  entire  survey.  It  was  con- 
tended that  as  the  statute  provided  for  entries 
made  by  two  or  more  persons,  it  could  not  be 
extended  to  the  case  of  distinct  entries  belong- 
ing to  the  same  person.  To  this  the  court  re- 
plied as  follows:  "For  this  distinction  it  is  im- 
possible to  conceive  a  reason.  No  motive  can 
be  imagined  for  allowing  two  or  more  persons 
to  unite  their  entries  in  one  survey  which  does 
not  apply  with,  at  least,  as  much  force  for  al- 
lowing a  single  person  to  unite  his  entries,  ad- 
joining each  otlicr,  in  one  survey.  It  appears  to 
the  court  that  the  case  comes  completely  with- 
in the  spirit,  and  is  not  opposed  by  the  letter  of 
the  law.  The  case  provided  for  is  "where  two 
or  more  persons  agree  to  have  their  entries  sur- 
veyed jointly,  etc.  Now  this  does  not  prevent 
the  subsequent  assignment  of  the  entries  to  one 
of  the  parties;  and  the  assignment  is  itself  the 
agreement  of  the  assignor  that  the  assignee 
may  survey  the  entries  jointly  or  severally,  at 
his  election.  The  court  is  of  opinion  that,  un- 
der a  sound  construction  of  this  law,  entries, 
which  might  be  joined  in  one  survey,  if  re- 
maining the  property  of  two  or  more  persons, 
may  be  ^oiuea,  though  they  become  the  proper- 
ty of  a  single  person."  The  objection  to  the 
patent  by  reason  of  its  embracing  over  five 
thousand  acres  was,  accordingly,  overruled. 
[653]  By  a  provision  of  the  Mining  Act  of  1870, 16 
Stat,  at  L.,  217,  still  in  force,  two  or  more  per- 
sons, or  association  of  persons,  having  contigu- 
ous claims  of  any  rize,  are  allowed  to  make  a 

£int  entry  thereof.  R.  S.,  sec.  2880.  If  one 
ilividual  should  acquire  all  such  contiguous 
claims  by  purchase,  no  sound  reason  can  be  sug- 
gested why  he  should  not  be  equally  entitled  to 
enter  them  all  by  one  entry  as  when  they  were 
held  by  the  original  parties.  To  quote  the  lan- 
guage of  the  case  cited,  "No  motive  can  be 
imagined  for  allowing  two  or  more  persons  to 
unite  their  entries  in  one  survey  which  does  not 
apply  with  at  least  as  much  force  for  allow  "ng 
a  single  person  to  unite  his  entries  adjoining 
each  other,  in  one  survey." 

The  last  position  of  the  court  below,  that 
the  owner  of  contiguous  locations  who  seeks  a 
patent  must  present  a  separate  application  for 
each  and  obtain  a  separate  survey  and  prove 
that  upon  each  the  required  work  has  been 
performed,  is  as  untenable  as  the  rulings  al- 
ready considered.  The  object  in  allowing  pa- 
tents is,  to  vest  the  fee  in  the  miner  and  thus  en- 
courage the  construction  of  permanent  works 
for  the  development  of  the  mineral  resources  of 
the  country.  Requiring  a  separate  application 
for  each  location,  with  a  separate  survey  and  no- 
tice, where  several  adjoining  each  other  are 
held  by  the  same  individual,  would  confer  no 
benefit  beyond  that  accruing  to  the  land  offi- 
cers from  an  increase  of  their  fees.  The  public 
would  derive  no  advantage  from  it,  and  the 
owner  would  be  subjected  to  onerous  and  often 
ruinous  burdens.  The  services  of  an  attorney 
are  usually  retained  when  a  patent  is  nought, 
and  the  expenses  attendant  upon  the  proceeding 
are,  in  many  instances,  very  great.  To  lessen 
See  14  Otto. 


these  as  much  as  possible,  the  practice  has  been 
common  for  miners  to  consolidate,  by  convey- 
ance to  a  single  person  or  an  association  or  com- 
pany, many  contiguous  claims  into  one,  for 
which  only  one  application  is  made  and  of 
which  only  one  survey  is  had.  Long  before  pa- 
tents were  allowed,  indeed,  from  the  earliest 
period  in  which  mining  for  gold  and  silver  was 
pursued  as  a  business,  miners  were  in  the  habit 
of  consolidating  adjoining  claims,  whether 
they  consisted  of  one  or  more  original  locations, 
into  one  for  convenience  and  economy  in  work- 
ing them.  It  was,  therefore,  very  natural,  when 
patents  were  allowed,  that  the  practice  of  pre- 
senting a  single  application  with  one  survey  of 
the  whole  tract  should  prevail  It  was  at  the 
outset  and  has  ever  since  been  approved  by  the 
department,  and  its  propriety  has  never  before 
been  questioned.  Patents,  we  are  informed, 
for  mining  ground, of  the  value  of  many  millions 
of  dollars,  have  been  issued  upon  consolidated 
claims,  nearly  all  of  which  would  be  invalidated 
if  the  positions  assumed  by  the  defendants  could 
be  sustained. 

It  was  urged  on  the  argument  that  a  patent 
for  each  location  was  required  to  prevent  a 
monopoly  of  mining  ground;  to  prevent,  to  use 
the  language  of  counsel,  the  public  domain 
from  being '  'monopolized  by  speculators. "  The 
law  limiting  the  extent  of  mining  lands  which 
on  individual  may  locate,  has  provided,  so  far 
as  it  was  deemed  wise,  against  an  accumula- 
tion of  them  in  one  person's  hands.  It  could 
not  have  prohibited  the  sale  of  the  location  of 
an  individual  without  imposing  a  restriction  in- 
jurious to  his  interests  and,  in  many  instances, 
destructive  of  the  whole  value  of  his  claim. 
Everyone,  at  all  familiar  with  our  mineral  re- 
gions, knows  that  the  great  majority  of  claims, 
whether  on  lodes  or  on  placers,  can  be  worked 
advantageously  only  by  a  combination  among 
the  minere.or  by  a  consolidation  of  their  claims 
through  incorporated  companies.  Water  is  es- 
sential for  the  working  of  mines  and,  in  many 
instances,  can  be  obtained  only  from  great  dis- 
tances by  means  of  canals,  flumes  and  aque- 
ducts, requiring  for  their  construction  enor- 
mous expenditures  of  money,  entirely  beyond 
the  mean s  of  a  single  individual.  Often,  too, 
for  the  development  of  claims,  streams  must 
be  turned  from  their  beds,  dams  built,  shafts 
sunk  at  great  depth,  and  flumes  constructed  to 
carry  away  the  debris  of  the  mine.  Indeed, 
successful  mining,  whether  on  lode  claims  or 
placer  claims,  can  seldom  be  prosecuted  with- 
out an  amount  of  capital  beyond  the  means  of 
the  individual  miner. 

There  is  no  force  in  the  suggestion  that  a  sep- 
arate patent  for  each  location  is  necessary,  to 
insure  the  required  expenditure  of  labor  upon 
it.  The  Statute  of  1872  provides  that  on  each 
claim  subsequently  located,  until  a  patent  is  is- 
sued for  it,  there  shall  be  annually  expended  in 
labor  or  improvements  $100;  and  on  claims 
previously  located,  an  annual  expenditure  of 
$10  for  each  one  hundred  feet  in  length  along 
the  vein;  but  where  such  claims  are  held  "  in 
common,"  the  expenditure  may  be  upon  any 
one  claim.  As  these  provisions  relate  to  ex- 
penditures before  a  patent  is  issued,  proof  of 
them  will  be  a  matter  for  consideration  when 
application  for  the  patent  is  made.  It  la  not 
perceived  in  what  way  this  proof  can  be  changed 
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or  the  requirement  affected,  whether  the  ap- 
plication be  for  a  patent  for  one  claim  or  for 
several  claims  held  in  common.  Labor  and 
improvements,  within  the  meaning  of  the  stat- 
ute, are  deemed  to  have  been  had  on  a  mining 
claim,  whether  it  consists  of  one  location  or  sev- 
eral,  when  the  labor  is  performed  or  the  im- 
provements are  made  for  its  development;  that 
is,  to  facilitate  the  extraction  of  the  metals  it 
may  contain;  though,  in  fact,  such  labor  and 
improvements  may  be  on  ground  which  origi- 
nally constituted  only  one  of  the  locations, as  m 
sinking  a  shaft,  or  be  at  a  distance  from  the 
claim  itself,  as  where  the  labor  is  performed  for 
the  turning  of  a  stream,  or  the  introduction  of 
water,  or  where  the  improvement  consists  in 
the  construction  of  a  flume  to  carry  off  the 
debris  or  waste  material.  It  would  be  absurd 
to  require  a  shaft  to  be  sunk  on  each  location  in 
a  consolidated  claim  when  one  shaft  would  suf- 
fice for  all  the  locations;  and  yet  that  is  serious- 
ly argued  by  counsel  and  must  be  maintained 
to  uphold  the  judgment  below. 

The  statutes  provide  numerous  guards  against 
the  evasion  of  their  provisions  by  parties  seek- 
ing a  mining  patent,  and  afford  an  opportunity 
to  persons  in  the  neighborhood  of  the  claim  to 
come  forward  and  present  any  objections  they 
may  have  to  the  granting  of  the  patent  de- 
sired. By  sections  6  and  7  of  the  Act  of  1872, 
which  constitute  sections  2325  and  2326  of  the 
Revised  Statutes,  the  procedure  which  a  party 
seeking  a  patent,  whether  an  individual  or  an  as- 
sociation or  a  corporation,  must  follow  is  pre- 
scribed: 

1.  The  party  must  file  an  application  in  the 
proper  land-office  under  oath,  showing  a  com- 
pliance with  the  law,  together  with  a  plat  and 
the  field  notes  of  the  claim,  or  "  claims  in  com- 
mon," made  by  or  under  the  direction  of  the 

1 656 1  Surveyor-General  of  the  United  States,  show- 
ing the  boundaries  of  the  claim  or  claims,  which 
must  be  distinctly  marked  by  monuments  on  the 
ground. 

2.  Previously,  however,  to  the  filing  of  the 
application,  the  claimant  must  post  a  copy  of 
the  plat,  with  a  notice  of  his  intended  applica- 
tion, in  a  conspir'ous  place  on  the  land  em- 
braced in  it,  and  file  an  affidavit  of  at  least  two 
persons  that  such  notice  has  been  duly  posted 
with  a  copy  of  the  notice  in  the  land-office. 

8.  When  such  application,  plat,  field  notes, 
notice  and  affidavits  have  been  filed,  the  regis- 
ter of  the  land-office  is  required  to  publish  a 
notice  of  the  application  for  the  period  of  sixty 
days,  in  a  newspaper  to  be  designated  by  him, 
nearest  to  the  claim,  and  post  such  notice  in  his 
office  for  the  same  period. 

4.  The  claimant,  at  the  time  of  filing  his  ap- 
plication or  at  any  time  thereafter  within  sixty 
days,  is  required  to  file  with  the  register  a  cer- 
tificate of  the  United  States  Surveyor-General, 
that  $500  worth  of  labor  has  been  expended,  or 
improvements  to  that  amount  have  been  made 
upon  the  claim  by  himself  or  grantors;  that  the 
plat  is  correct, with  such  further  description,  by 
reference  to  natural  objects  or  permanent  mon- 
uments as  shall  identify  the  claim,  and  furnish 
an  accurate  description  to  be  incorporated  in  the 
patent. 

5.  At  the  expiration  of  sixty  days  the  claim- 
ant is  required  to  file  his  affidavit  showing  that 
the  plat  and  notice  have  been  posted  in  a  con- 
882 


spicuous  place  on  the  claim  during  the  period 
of  publication.  If  no  adverse  claim  shall  have 
been  filed  with  the  register  and  receiver  of  the 

E roper  land-office, within  the  sixty  days  of  pub- 
cation,  it  is  then  to  be  assumed  that  the  appli- 
cant is  entitled  to  a  patent  upon  the  payment  to 
the  proper  officer  of  $5  per  acre,  and  that  no  ad- 
verse claim  exists. 

6.  The  statute  then  proceeds  to  declare  that 
if  an  adverse  claim  is  filed  during  the  period  of 
publication,  it  must  be  upon  the  oath  of  the 
party  making  it,  and  must  show  the  nature, 
boundaries  and  extent  of  such  adverse  claim, 
and  all  proceedings,  except  the  publication  of 
the  notice  and  the  making  and  filing  of  the  affi- 
davit, shall  be  thereupon  stayed  until  the  con- 
troversy shall  have  been  settled  by  a  decision 
of  a  court  of  competent  jurisdiction,  or  the  ad- 
verse claim  waived.  And  it  is  made  the  duty 
of  the  adverse  claimant,  within  thirty  days 
after  filing  his  claim,  to  commence  proceed- 
ings in  a  court  of  competent  jurisdiction  to  de- 
termine the  question  of  the  right  of  possession, 
and  to  prosecute  the  same  with  reasonable  dili- 

rnce  to  final  judgment;  and  a  failure  to  do  so 
to  be  deemed  a  waiver  of  his  adverse  claim. 
After  judgment  has  been  rendered  in  such  pro- 
ceedings, the  party  entitled  to  the  possession  of 
the  claim  or  any  portion  of  it  may  file  a  certi- 
fied copy  of  the  judgment  roll  with  the  register 
of  the  land-office,  together  with  a  certificate  of 
the  Surveyor-General  that  the  requisite  amount 
of  labor  has  been  expended  or  improvements 
made  thereon,  and  the  description  required  in 
other  cases;  and  must  pay  to  the  receiver  $5  an 
acre  for  his  claim,  together  with  the  proper 
fees;  and  then  the  whole  proceedings  and  the 
judgment  roll  are  to  be  certified  by  the  register 
to  the  Commissioner  of  the  General  Land-Office, 
and  a  patent  thereupon  issued  for  the  claim,  or 
such  portion  thereof  as  the  applicant,  by  the  de- 
cision of  the  court,  shall  appear  to  be  entitled  to. 

It  will  thus  be  seen  that  if  an  adverse  claim 
is  made  to  the  mining  ground  for  which  a  pa- 
tent is  sought,  its  validity  must  be  determined 
by  a  local  court,  unless  it  be  waived,  before  a 
patent  can  be  issued.  There  would  seem,  there- 
fore, to  be  more  cogent  reasons,  in  cases  where 
a  patent  for  such  ground  is  relied  upon,  to  main- 
tain the  doctrine  which  we  have  declared,  that 
it  cannot  be  assailed  in  a  collateral  proceeding, 
than  in  the  case  of  a  patent  for  agricultural 
land. 

But  it  is  unnecessary  to  pursue  the  subject  fur- 
ther. Tlie  judgment  of  the  court  below  must  be 
reversed  and  the  cause  remanded  for  a  new  trial; 
and  it  is  so  ordered. 


The  St.  Louis  Smelting  and  Refining  Co. ,  PUT. 
in  Err. , v.  Sarah  Ray  et  at. ,  No.459.  Error  to  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado. 

This  case  presents  for  consideration  the  same 
questions  determined  in  the  case  of  the  plaintiff 
against  Kemp  and  others,  and  upon  its  author- 
ity the  judgment  of  the  court  beune  must  be  re- 
versed and  the  cause  remanded  for  a  new  trial; 
and  it  is  so  ordered. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.8. 
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[658J  CITY  OP  ST.  LOUIS,  Appt., 

v. 

THE  KNAPP,  STOUT  &  CO.  COMPANY. 

(See  S.  0, 14  St  Lo*a  y.  Knapp  Company,"  14  Otto, 
068-60.) 

Bill  in  equity— requisites  of. 

1.  A  bill  in  equity  must  contain  a  sufficiently  cer- 
tain, tnough  general,  statement  of  the  essential  ul- 
timate facte  upon  which  the  complainant  rests  his 
claim  for  relief.  It  is  not  necessary  to  aver  all  the 
minute  circumstances  which  may  be  proven  in  sup- 
port of  the  general  statement  or  charge  in  the  bill. 

&  General  certainty  Is  sufficient  In  pleadings  in 
equity. 

[No.  818.] 

Submitted  Jan.  4, 1882.   Decided  Mar.  6, 1882. 

APPEAL  from  the  Circuit  Court  of  the  Unitea 
States  for  the  Eastern  District  of  Missouri. 

Statement  of  the  case  by  Mr,  Justice  Harlan : 
This  is  a  suit  by  the  City  of  St.  Louis  against 
the  defendant  in  error,  a  Corporation  created  un- 
der the  laws  of  the  State  of  Wisconsin.  It  was 
commenced  by  petition  filed  in  the  Circuit  Court 
of  that  City,  and  was  thence  removed  upon  the 
application  of  the  defendant,  into  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri.  The  defendant,  treating  the 
petition  as  a  bill  in  equity,  filed  its  demurrer, 
which  was  sustained.  The  complainant  elected 
to  abide  by  the  bill,  and  it  was  dismissed  with 
costs.  This  appeal,  therefore,  presents  the  ques- 
tion, whether  the  City,  upon  the  showing  made 
by  its  bill,  is  entitled  to  the  relief  asked. 

The  case,  as  made  by  the  averments  of  this 
bill,  is  this:  since  the  year  1822  the  City  has 
been,  as  it  still  is,  a  municipal  Corporation,  its 
eastern  boundary  being  the  middle  of  the  main 
channel  of  the  Mississippi  River.   It  is  the  pro 

firietor  of  the  bed  of  that  river  within  the  city 
imits  and,  by  its  charter,  is  authorized  to  con- 
struct all  needful  improvements  in  the  harbor; 
to  control,  guide  or  deflect  the  current  of  the  riv- 
er; to  erect,  repair  and  regulate  public  wharves 
and  docks;  to  regulate  the  stationing,  anchoring 
and  mooring  of  vessels  and  wharf -boats  within 
the  City;  to  charge  and  collect  wharfage;  and  to 
set  aside  and  lease  portions  of  the  improved 
wharf.  By  an  ordinance  to  establish  and  open 
the  wharf  from  Biddle  Street  to  the  northern 
boundary  of  the  City,  and  from  Hazel  Street  to 
its  southern  boundary,  the  lines  of  the  wharf 
have  been  laid  down  and  established  upon  a  cer- 
tain piece  of  real  estate  fronting  the  river  and  the 
southern  boundary  of  which  is  about  820  feet 
f  6*591  nortn  °*  north  line  of  Bremen  Avenue,  pro- 
1  '  duced  to  the  river.  The  defendant  is  engaged 
in  the  business  of  manufacturing  and  selling 
lumber,  and  is  erecting  a  saw-mil!  upon  the 
premises  just  described. 

For  the  purpose  of  hauling  saw-logs  from  the 
river,  the  defendant  is  constructing  a  runway, 
extending  from  the  mill  into  the  river,  a  distance 
of  about  one  hundred  feet  eastwardly  from  its 
western  bank.  It  is  also  driving  piles  in  the  bed 
of  the  river  east  of  the  eastern  boundary  of  its 
premises,  and  east  of  the  eastern  line  of  the 
wharf,  as  established  by  the  City.  Portions  of 
the  wharf,  established  by  the  ordinance,  to  the 
north  and  to  the  south  of  defendant's  premises, 
have  been  improved  and  completed  by  the  City, 
See  14  Orro. 


and  are  used  for  landing  boats  and  vessels  en- 
gaged in  navigation. 

After  averring,  in  substance,  these  facts,  the 
bill  proceeds:  "That  the  effect  of  driving  the 
piles  in  the  bed  of  the  river  and  constructing 
the  runway  as  aforesaid,  as  proposed  and  in- 
tended by  defendant,  will  be  to  divert  the  navi- 
gable water  of  the  Mississippi  River  from  its 
natural  course  and  throw  it  east  of  its  natural 
location,  and  from  along  the  river  bank  north 
and  south  of  said  runway  and  piling,  and 
create,  in  front  of  and  upon  plaintiff's  improved 
wharf,  as  aforesaid,  a  deposit  of  mud  and  sedi- 
ment, so  that  it  will  be  impossible  for  boats  and 
vessels  engaged  in  navigating  the  Mississippi 
River  to  approach  or  land  at  the  improved 
wharf  north  and  south  of  defendant's  premises." 

The  formal  allegation  is  then  made  that  the 
act  of  defendant,  in  building  the  proposed  run- 
way and  driving  piles,  east  of  the  western  wa- 
ters edge  and  in  the  bed  of  the  river,  is  a  legal 
wrong  for  which  no  adequate  remedy  can  be 
afforded  by  an  action  for  damages,  and  will  be 
a  substantial  impairment  of  and  obstruction  to 
the  navigation  of  the  river. 

The  prayer  of  the  complaint  is,  that  the  de- 
fendant, its  agents  and  servants,  be  forever  en- 
joined from  driving  piles  and  constructing  its 
runways  east  of  the  western  water's  edge  in 
front  of  its  premises;  that  it  be  required  to  re- 
move the  piles  already  driven,  and  the  run- 
way so  far  as  constructed;  and  that  the  City 
have  such  other  and  further  relief  in  the  prem- 
ises as  may  be  proper. 

Mr.  Leverett  Bell,  f. jr  appellant. 

Meters.  J.  M.  Krum  &  C.  H.  Kruin,  and 
George  M.  Stewart,  for  appellee. 

Mr.  Justice  Harlan*  after  stating  the  facts, 
delivered  the  opinion  of  the  court: 

Upon  the  hearing  of  the  demurrer  two  ques-  1 660] 
tions  were  considered  by  the  court :  first, 
whether  the  bill,  upon  its  face,  shows  that  the 
construction  of  the  run-way  will  intrude  upon 
the  City's  rights  and  cause  special  damage;  sec- 
ond, whether,  upon  its  allegations,  the  City  is 
entitled  to  a  decree  in  advance  of  the  construc- 
tion, and  to  prevent  the  completion,  of  the  work 
sought  to  be  enjoined. 

The  circuit  court,  in  disposing  of  the  demur- 
rer, waived  a  final  decision  of  the  first  question, 
expressing,  however,  some  doubt  as  to  whether 
the  bill  brought  the  case  within  the  general  rule 
that  a  suit  in  equity  to  enjoin  or  abate  a  public 
nuisance  must  be  brought  by  one  who  has  sus- 
tained or  is  in  danger  of  sustaining  individual 
special  damages,  apart  from  those  suffered  by 
the  community  at  large. 

Touching  the  second  question,  the  court  be- 
low remarked,  it  was  very  clear  that  a  public 
navigable  stream  must  remain  free  and  unob- 
structed; that  no  private  individual  has  a  right 
to  place  permanent  structures  within  the  naviga- 
ble channel;  and  that  if  the  proposed  runway, 
when  completed,  proved  to  be  a  material  ob- 
struction to  the  free  navigation  of  the  river,  or 
a  special  injury  to  the  rights  of  others,  it  might 
be  condemned  and  removed  as  a  nuisance.  It 
was,  however,  of  opinion  that  the  case  present- 
ed was  one  of  a  threatened  nuisance  only,  and 
that  the  reasons  assigned  for  interference  by  in- 
junction, in  advance  of  the  construction  of  the 
runway,  were  not  sufficient. 
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We  are  of  opinion  that  the  demurrer  should 
have  been  overruled,  and  the  defendant  re- 
quired to  answer.  The  bill  makes  a  prima  facie 
case,  not  only  of  the  right  of  the  City  to  bring 
the  suit,  but  for  granting  the  relief  asked.  It 
distinctly  avers  what  the  defendant  proposes  to 
do,  and  that  averment  is  accompanied  by  the 
general  charge  or  statement  that  the  driving  of 
the  piles  in  the  bed  of  the  river,  and  the  con- 
struction of  the  runway,  will  not  only  cause  a 
diversion  of  the  river  from  its  natural  course,  but 
will  throw  it  east  of  its  natural  location,  from 
along  the  river  bank  north  and  south  of  the  pro- 
I)0S,?('  runw:iy  and  piling,  creating  in  front  of 
1 001  j  t]lc  cjjy'g  improved  wharf  a  deposit  of  mud  and 
sediment,  and  rendering  it  impossible  for  boats 
ti  nd  vessels  engaged  in  the  navigation  of  tho 
Mississippi  River  to  approach  or  land  at  the  im- 
proved wharf  north  and  south  of  defendant's 
premises.  This  is  not,  as  ruled  by  the  circuit 
court,  merely  the  expression  of  an  opinion  or 
apprehension  upon  the  part  of  the  City,  but  a 
sulticiently  certain,  though  general,  statement 
of  the  essential  ultimate  facts  upon  which  the 
coruplainuut  rests  its  claim  for  relief.  It  was 
not  necessary,  in  such  a  case,  to  aver  all  the 
minute  circumstances  which  may  be  proven  in 
support  of  the  general  statement  or  charge  in 
the  bill.  While  the  allegations  might  have  been 
more  extended  without  departing  from  correct 
rules  of  pleading,  they  distinctly  apprise  the 
defense  of  the  precise  case  it  is  required  to  meet. 
There  are  some  cases  in  which  the  same  deci- 
sive and  categorical  certainty  is  required  in  a 
bill  in  equity  as  in  a  declaration  at  common 
law.  Cooper,  Eq.  PI., 5.  But  in  most  cases,  gen- 
eral certainty  is  sufficient  in  pleadings  in  eq- 
uity. Story,  Eq.  PI.,  sees.  252,  253,  p.  228, 
9th  ed.  by  Gould.  Let  the  case  go  back  for 
preparation  and  hearing  upon  the  merits.  If  it 
should  be  again  brought  bere,  we  may  find  it 
necessary  to  discuss  the  numerous  authorities 
cited  in  the  arguments  of  counsel.  In  its  pres- 
ent condition  we  do  not  deem  it  wise  to  say 
more  than  we  have  in  this  opinion. 

The  judgment  it  reverted,  witli  direction!  to 
overrule  Vie  demurrer,  and  for  further  proceed- 
ings according  to  law. 

True  copy.  Test : 

James  H.  McKermey,  Clerk,  Sup.  Court.  TJ.  S. 


1 662  ]  UNION  PACIFIC  RAILROAD  COMPANY, 

Appt., 
v. 

UNITED  STATES. 

(See  8.  C,  U  Otto,  662-668.) 

Contract  for  transporting  mailt— compensation  to 
railroad— performance. 

1.  The  6th  section  of  the  Act  of  July  1, 1862,  as  to 
transporting  mails,  etc.,  constitutes  a  contract  be- 
tween the  United  States  and  the  Union  Pacific  R.  R. 
Co.,  which  has  not  been  terminated  by  subsequent 
legislation. 

2.  The  Company  is  entitled,  under  Its  provisions, 
for  the  services  rendered  in  transportation  of  the 
mails,  to  fair  and  reasonable  rates  of  compensation, 
not  to  exceed  the  amounts  paid  by  private  parties 
for  similar  services. 

8.  The  Revised  Statutes  do  not  alter  the  contract ; 
and  give  to  the  Postmaster-General  no  authority  to 
insist  that  it  was  not  binding  or  to  change  it ;  and  as 
the  Company,  by  its  terms,  was  bound  to  render  the 
884 


service,  If  required,  its  compliance  cannot  be  re- 
garded as  a  waiver  of  any  of  its  rights.  It  might 
perform,  rejecting  Illegal  conditions  attached  to  too 
requirement,  and  save  all  its  rights. 

[No.  860J 

Argued  Jan.  £6,  188t.     Decided  Mar.  6, 188.'. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court 
Messrs.  Sidney  Bawrtlett,  8.  BkeUabarfi. 
and  J.  M.  Wilton,  for  appellant. 

Mr.  8.  P.  Phillip*  Solicitor- Gen.,  for  ap- 
pellee. 

Mr.  Justice  Matthews  delivered  the  opinion 
of  the  court:  i«B31 

The  controversy  in  the  Court  of  Claims  re-  I  1 
la  ted  to  the  amount  of  compensation  to  which 
the  appellant  was  entitled  for  postal  services 
from  January  1, 1876,  to  October  1, 1877.  The 
claim  is  based  upon  the  6th  section  of  the  Pa- 
cific Railroad  Act  of  1862,  12  8tat.  at  L.,  489 
which  reads  as  follows: 

"  Section  6.  And  be  it  further  enacted,  That 
the  grants  aforesaid  are  made  upon  condition 
that  said  Company  shall  pay  said  bonds  at  ma- 
turity, and  shall  keep  said  railroad  and  tele- 
graph line  in  repair  and  use,  and  shall  at  all 
times  transmit  dispatches  over  said  telegraph 
line,  and  transport  mails,  troops  and  munitions 
of  war,  supplies  and  public  stores  upon  said  rail- 
road, for  the  Government,  whenever  required  to 
do  so  by  any  department  thereof,  and  that  the 
Government  shall  at  all  times  have  the  prefer- 
ence in  the  use  of  the  same  for  all  the  purposes 
aforesaid,  at  fair  and  reasonable  rates  of  com- 
pensation, not  to  exceed  the  amounts  paid  by 
private  parties  for  the  same  kind  of  service; 
and  all  compensation  for  services  rendered  for 
the  Government  shall  be  applied  to  the  payment 
of  said  bonds  and  interest  until  the  whole 
amount  is  fully  paid." 

The  contention  on  the  part  of  the  appellant  is, 
that  this  section  of  the  statute  is  a  contract  be- 
tween the  Government  and  the  Company ,  where- 
by the  former  bound  itself  to  furnish  the  em- 
ployment specified,  and  the  latter  to  render  the 
corresponding  services;  that  this  contract  has 
not  been  abrogated  or  modified  by  subsequent 
legislation,  and  regulates  the  rate  of  compensa- 
tion for  the  services  rendered  during  the  period 
named;  that  the  agreed  rates  of  compensation 
are  to  be  equal  to  those  paid  by  private  parties 
for  the  same  kind  of  service;  ana  that  the  com- 
pensation received  by  the  appellant  from  pri- 
vate parties  for  the  transportation  of  matter  in 
express  cars,  furnishes  the  true  standard  of  that 
comparison 

We  have  no  hesitation  in  conceding  that  the 
section  quoted  constitutes  a  contract  between  .„_. . 
the  United  States  and  the  Railroad  Company ;  '  1 
but  we  are  unable  to  find  in  it  an  absolute  obli- 
gation on  the  part  of  the  Governor  nt  to  employ 
the  railroad  in  the  described  services.  It  re- 
serves the  right  so  to  do  at  its  option;  but  it  does 
not  stipulate  that  it  will  do  so. 

On  this  point  we  agree  with  the  opinion  of 
the  Court  of  Claims,  and  adopt  its  language,  as 
follows: 

'*  The  section  means,  we  think,  that  the  Com- 
pany shall  transport  the  Government's  mails, 
munitions,  troops,  etc.,  whenever  required  so  to 
do,  and  that  the  Government  at  all  times  shall 
have  the  preference  over  private  parties;  but  that 
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the  transportation  in  all  cues  shall  he  done  at 
-fair  and  reasonable  rates,  which  in  do  case  (of 
preference  or  otherwise)  shall  exceed  the  rates 
paid  by  any  private  party  for  the  same  kind  of 
service,  while  in  all  cases,  even  where  the  ordi- 
nary rates  are  fair  and  reasonable,  per  se,  the 
Government  shall  have  the  benefit  of  those  ex- 
ceptional reductions  of  rate  which  railroads  fre- 
quently make,  sometimes  as  a  matter  of  policy 
and  sometimes  as  a  matter  of  favor." 

But  it  is  contended  on  the  part  of  the  Govern- 
ment that  this  contract  does  not  arply  to  the 
services,  the  compensation  for  which  is  in  ques- 
tion, because  prior  to  the  time  when  they  were 
Tendered  it  had  been  terminated  by  subsequent 
legislation.  The  legislation  which  it  is  claimed 
has  that  effect  is  embraced  in  title  xlvi.,  ch. 
10,  of  the  R.  8.,  sees.  8997-4005,  inclusive,  reg- 
ulating the  subject  of  the  railway  postal  service. 

Section  4002,  R.  8.,  fixes  a  scale  of  maximum 
rates,  graded  according  to  the  average  weight  of 
the  mails  carried,  according  to  which  the  Post- 
master-General is  authorized  and  directed  to  re- 
adjust the  compensation  thereafter  to  be  paid 
for  the  transportation  of  mails  on  said  railroad 
roulej.  And  it  was  in  accordance  with  a  re- 
adjustment based  on  these  rates  that,  in  the  pres- 
ent case,  the  Government  insisted  that  the  ap- 
pellant was  bound  to  conform  its  claims,  and 
the  Court  of  Claims  so  adjudged. 

Section  4001  provides  that  "All  railway  com- 
panies to  which  the  United  States  have  furnished 
aid  by  grant  of  lands,  right  of  way,  or  other- 
wise, shall  carry  the  mail  at  such  prices  as  Con- 
gress may  provide;  and  until  such  price  is  fixed 

16651  "X  ^w  t  the  Postmaster-General  may  fix  the  rate 

1  oi  compensation." 

The  substance  of  this  provision,  as  is  pointed 
out  by  the  counsel  for  the  appellant,  first  ap- 
peared in  the  Act  of  September  20, 1850,  grant- 
ing the  right  of  way  and  public  lands  to  the 
State  of  Illinois,  in  aid  of  the  construction  of 
the  Central  railroad.  9  Stat,  at  L.,  ch.  61,  sec. 
6,  p.  467,  said  to  be  the  first  land-grant  to  aid  in 
the  construction  of  a  railroad.  The  grant  was 
accompanied  by  the  condition  that  the  "  United 
States  mail  shall  at  all  times  be  transported  on 
said  railroad,  under  the  direction  of  the  Post- 
office  Department,  at  such  prices  as  Congress 
may  by  law  direct."  All  similar  subsequent 
grants  to  such  corporations  were  coupled  with 
the  same  condition.  Prior  to  1850  the  legisla- 
tion of  Congress  had  regard  only  to  the  trans- 
portation of  the  mails  over  railways  established 
In  the  various  States  to  which  no  government 
grants  or  subsidies  had  been  made;  and  it  mere- 
ly enabled  the  Postmaster-General  to  contract 
for  the  service,  if  terms  could  be  made  with  the 
corporations;  and  if  not,  to  resort  to  the  previ- 
ous methods  of  transportation.  The  provision 
in  the  6th  section  .of  the  Act  of  1862,  12  Stat, 
at  L.,  489,  the  Pacific  Railroad  Act,  is  the  first  of 
its  kind.  The  clause  in  section  4001,  authorizing 
the  Postmaster-General  to  fix  the  rate  of  com- 
pensation to  land-grant  roads,  in  the  absence  of 
a  price  fixed  bylaw,  was  first  added  to  the  gen- 
eral postal  legislation  in  the  Act  of  June  8, 1872, 
17  8  tat.  at  L.,  sec.  214,  p.  809,  which  purports 
to  be  "An  Act  to  Revise,  Consolidate,  and 
Amend  the  Statutes  Relating  to  the  Postofflce 
Department,"  and  is  substantially  a  codifica- 
tion of  the  provisions  of  the  law  then  in  force 
relating  to  the  subject  From  that  Act  it  is  > 
flee  14  Otto. 


transferred  into  the  Revised  Statutes  in  the 
form  as  quoted. 

It  is  certainly  true  that  these  provisions,  in 
their  primary  intention,  did  not  apply  to  the 
case  of  the  appellant,  for  no  such  company  then 
existed,  and  when  it  came  afterwards  into  be- 
ing, by  virtue  of  the  Act  of  1862,  it  did  so  with 
the  special  legislative  contract  in  the  6th  section 
of  its-charter,  which  constituted  it  a  land-grant 
Railroad  Company,  tut  generis,  differing  at  least 
in  that  respect  from  those  previously  provided 
for;  and  these  diverse  rules  as  to  compensation 
for  service  rendered  for  the  Government  con- 
tinued thenceforth  to  co-exist  without  conflict.  AftA, 
No  change  of  a  substantial  character  was  made  I666 J 
in  the  provisions  enacted  prior  to  1862,  either 
by  the  consolidated  Act  of  1872  or  the  Revised 
Statutes,  and  there  is  not,  therefore,  any  ground 
for  the  inference  of  a  change  of  the  legislative 
intention  that  might  be  drawn  from  a  signifi- 
cant change  of  language.  There  is,  consequent- 
ly, no  present  inconsistency  between  the  exist- 
ing provisions  of  the  Revised  Statutes,  as  ap- 
plicable to  the  land-grant  roads  within  their 
purview,  and  the  continued  existence  of  the 
contract  contained  in  the  6th  section  of  the  ap- 
pellant's charter. 

We  find  no  evidence,  therefore,  in  the  legis- 
lation referred  to,  of  any  intention  on  the  part 
of  Congress  to  alter  the  relation  between  the 
appellant  and  the  Government  established  by 
the  6th  section  of  the  Act  of  1862,  and  are  of  the 
opinion  that  the  Company  is  entitled,  under  its 
provisions,  for  the  services  rendered  during  the 
period  covered  by  the  present  claim,  to  fair  and 
reasonable  rates  of  compensation,  not  to  exceed 
the  amounts  paid  by  private  parties  for  the 
same  kind  of  services.  To  what  extent  and  upon 
what  considerations  Congress  has  the  power  to 
make  such  change,  under  the  reservations  in  the 
Act,  in  a  case  where  it  manifests  an  intention 
to  do  so,  is  a  question  which  does  not  arise  in 
this  suit  and  has  not  been  considered. 

This  conclusion  cannot  be  reconciled  with  the 
view  taken  by  the  Court  of  Claims:  that  the 
Government,  having  the  option  under  its  con- 
tract to  employ  the  appellant  or  not  in  its  post- 
al service,  had  the  right  to  prescribe  the  terms 
on  which  it  would  do  so:  that  the  sections  re- 
ferred to  in  the  Revised  Statutes  contain  the 
terms  so  prescribed,  and  that  the  appellant  hav- 
ing performed  the  service  with  notice  of  the 
law,  must  be  taken  to  have  assented  to  those 
terms,  notwithstanding  its  protest,  in  which  it 
claimed  the  benefit  of  its  contract  as  still  in 
force.  For  the  Revised  Statutes  as  we  have 
found,  do  not  apply  and,  therefore,  did  not  al- 
ter the  contract,  and  gave  to  the  Postanal ter- 
General  no  authority  to  insist  that  it  was  not 
binding;  and  as  the  Company,  by  its  terms, was 
bound  to  render  the  service,  ii  required,  its 
compliance  cannot  be  regarded  as  a  waiver  of 
any  of  its  rights.  The  service  cannot  be  treated 
as  voluntary,  in  the  sense  of  submission  to  ex- 
actions, believed  to  be  illegal,  so  as  to  justify 
an  implied  agreement  to  accept  the  compenaa-  . 
tion  allowed ;  for,  according  to  the  terms  of  the  1 007 1 
obligation,  which  it  did  recognize  and  now 
seeks  to  enforce,  it  had  no  option  to  refuse  per- 
formance when  required.  But  it  might  per- 
form, rejecting  illegal  conditions  attached  to  the 
requirement,  and  save  all  its  rights.  This  it  did. 

In  computing  the  amount  of  compensation 
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to  which  it  claimed  to  be  entitled,  under  its 
contract  for  the  services  performed,  the  appel- 
lant insisted  upon  the  adoption  of  the  rates 
charged  by  it  to  private  parties,  for  goods  car- 
ried In  express  cars,  as  being  the  only  service 
of  the  same  kind,  and  so  furnishing  the  criteri- 
on of  its  compensation.  In  the  agreed  state- 
ment of  facts  two  other  modes  of  computation 
were  introduced:  one,  including  with  express 
matter,  cars  transporting  fruit,  fish  and  per- 
ishable articles  hauled  in  passenger  trains;  the 
other,  adopting  the  charges  upon  the  latter  ex- 
clusive of  the  express  matter,  as  furnishing  al- 
ternatives for  the  judgment  of  the  court  in  de- 
termining the  amount  due  according  to  the  con- 
tract. 

Viewed  as  a  question  of  law,  it  is  impossible 
to  say  that  either  of  these  rules  of  computation 
is  the  true  one.  The  question  is:  what  is  a  fair 
and  reasonable  rate  of  compensation?  and  in 
reference  to  that  we  adopt  the  opinion  of  the 
Court  of  Claims  as  thus  expressed: 

"  Construing  the  statute  as  we  do,  we  think 
the  court  would  not  be  limited,  in  an  action 
where  it  was  compelled  to  estimate  damages,  to 
the  rates  charged  by  the  Company  to  private 
parties  for  a  single  kind  of  similar  service.  We 
think  that  a  court  or  jury  would  be  authorized 
to  look  over  the  entire  field  of  service  in  de- 
termining what  was  a  fair  and  reasonable  charge 
for  a  kind  which  was  similar  to,  but  not  iden- 
tical with,  any  other.  For  instance,  if  it  should 
appear  that  the  receipts  of  passenger  cars  were 
less  than  the  receipts  of  postal  cars,  and  the  cost 
and  running  expenses  no  greater,  we  are  in- 
clined to  think  that  that  fact  might  be  a  proper 
element  in  the  problem  of  estimating  the  amount 
of  '  fair  and  reasonable  rates  of  compensation.' 
The  reports  of  the  auditor  of  railroad  accounts 
show  what  rates  of  compensation  the  claimant 
has  received  for  passenger  cars,  but  in  the  de- 
[ 668 ]  termination  of  the  case  we  do  not  feel  at  liberty 
to  go  outside  of  the  agreed  statement  of  facts 
upon  which,  it  was  submitted." 

The  case  was  not  submitted  to  the  Court  of 
Claims  in  a  way  to  enable  it  to  determine  the 
question  of  fact;  and  upon  a  retrial,  if  the  par- 
ties do  not  agree  upon  the  amount  or  upon  the 
rule  of  computation,  the  compensation,  at  fair 
and  reasonable  rates,  must  be  determined  upon 
a  consideration  of  all  facts  material  to  the  is- 
sue, not  to  exceed  the  amounts  paid  by  private 
parties  for  the  same  kind  of  service. 

It  will  be  hist  and  necessary  to  include  in  that 
estimate  ana  finding  an  allowance  for  compen- 
sation for  the  transportation  of  mail  agents  and 
clerks;  not,  however,  as  a  separate  item  of  serv- 
ice, to  be  paid  for,  necessarily,  at  the  rates  which 
might  reasonably  be  charged  if  that  were  the 
whole;  but  as  a  part  of  and  incident  to  the  en- 
tire service  rendered  in  the  transaction  of  the 
postal  business  required  by  the  Government, 
for  which,  as  an  entirety,  the  compensation 
should  be  made,  at  fair  and  reasonable  rates, 
according  to,  and  subject  only  to,  the  limita- 
tion required  by  the  6th  section  of  the  Act  of 
1862,  12  Stat,  at  L. ,  489. 

Ib  this  end,  for  the  reason*  assigned,  the  judg- 
ment of  the  Court  of  Claims  is  reversed  and  the 
cause  is  remanded,  with  instructions  to  proceed 
therein  in  conformity  with  this  opinion. 

Trueoopy.  Test: 

James  BL  MoKenney,  Clerk,  Sup.  Court,  TJ.  B. 
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TOWN  OF  KOSHKONONG,  Pig.  in  Err.,  [668] 
v. 

OSCAR  A.  BURTON. 
(8ee  8.  C,  14  Otto,  008-080.) 

Wisconsin  Statute— limitation  of  actions— im- 
pairing contract 

*L  limitation  under  the  a*i\*™+~i  rf  Wjsrflmln  tg 
actions  upon  coupons  of  municipal  bonds  Issued  in 
1867,  parable  twenty  years  after  date.  The  cause  of 
action  upon  a  coupon,  whether  detached  from  the 
bond  or  not,  held  to  accrue,  and  limitation  to  com- 
mence, from  its  maturity,  re  affirming  Amy  v.  Du- 
buque, 98  U.  8^  470  (XXV.,  228]. 

2.  It  is  within  the  constitutional  power  of  the  Leg- 
islature to  require  as  to  existing-  causes  of  action 
that  suits  for  their  enforcement  shall  be  barred,  un- 
less brought  within  a  leas  period  than  that  prescribed 
when  the  contract  was  made  or  the  liability  in- 
curred, from  which  the  cause  of  action  arose.  The 
exertion  of  this  power  la.  however,  subject  to  the 
fundamental  condition  that  a  reasonable  time,  tak- 
ing all  the  circumstances  into  consideration,  be 
given  by  the  new  law  before  the  bar  takes  effect. 

8.  If  interest  upon  interest,  whether  arising  upon 
express  or  implied  agreement,  is  allowed  By  the 
local  law,  at  the  time  of  the  contract,  that  right  can- 
not be  impaired  by  a  subsequent  legislative  decla- 
ration as  to  what  was,  in  the  Judgment  of  that  de- 
partment, the  true  intent  and  meaning  of  the  stat- 
utes, prescribing  and  limiting  the  rate  of  interest, 
in  force  when  the  contract  was  made.  The  utmost 
effect  to  be  given  to  such  legislative  declaration  in- 
to regard  it  as  an  alteration  of  the  existing  law  in 
its  application  to  future  transactions. 

[No.  827.] 

Submitted  Dec.  12,  1881.  Decided  Mar.  6, 1882. 

rf  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Wisconsin. 
The  case  is  stated  by  the  court. 
Mr.  L.  B.  CstawelL  for  plaintiff  in  error. 
Messrs.  John  A.  Sleeper,  Henry  K. 
W  niton  db  Brown,  for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  [669] 
of  the  court: 

The  object  of  this  action,  which  was  com- 
menced on  the  12th  day  of  May,  1880,  is  to  re- 
cover the  amount  due  on  bonds,  with  interest 
coupons  attached,  issued  on  the  first  day  of 
January,  1857,  by  the  Town  of  Koahkonong,  a 
municipal  Corporation  of  Wisconsin,  pursuant 
to  authority  conferred  by  an  Act  of  the  Legis- 
lature of  that  8tate.  They  were  made  payable 
to  the  Chicago,  St.  Paul  and  Fonddu  Lac  Kail- 
road  Company  or  its  assigns,  on  the  first  day 
of  January,  1877,  at  the  American  Exchange 
Bank,  in  the  City  of  New  York,  with  interest 
at  the  rate  of  8  per  cent  per  annum,  payable 
semi-annually,  on  the  presentation  of  the  inter- 
est warrants  at  that  bank  on  the  first  day  of  each 
July  and  January,  until  the  principal  sum 
should  be  paid.  Of  the  bonds  in  suit,  with  their 
respective  coupons,  Burton  became  the  owner 

•Head  notes  by  Mr.  Justice  Harlak. 


Nora.— When  a  statute  of  limitations  or  change 
in  existing  statute  impairs  obligation  of  contracts. 

So  long  as  a  reasonable  time  be  given,  a  statute  of 
limitations  does  not  Impair  the  obligation  of  con- 
tracts, and  It  is  constitutional.  Jackson  v.  Inmphtre, 
2*  r  6.a  Pet),  280;  Hawkins  v.  Bamey^aojf.  £M» 
>  ,467:  (^riirtioafl  v.  BusselLreU.  8.JCVIII.,C5; 
I-  hn  v.  Waterson,  84  U.  EL  XXL,  787 ;  Terry  r.  An- 
.  reon,  96  C.  8.,  XXI V.,  365 ;  Lewis  v.  BroadweU,  3 
.  jLean,  608;  Samples  v.  Bank,  1  Woods,  588;  Bar- 
ker v.  Jackson,  1  Paine,  650:  Lock  hart  y.  Teaser,  8 
Uish,  281 ;  Beal  v.  Nason,  14  Me.,  844;  Pi  minings 
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by  written  assignment  from  the  railroad  com- 
pany, indorsed  upon  the  bonds,  under  date  of 
November  16,  1857.  None  of  the  coupons  have 
ever  been  detached  from  the  bonds  nor  paid, 
except  those  maturing  July  1,  1857,  and  Janu- 
ary 1,  1858. 

The  coupons  are  all  alike,  except  as  to  dates 
of  maturity.  They  are  complete  instruments, 
capable  of  sustaining  separate  actions,  without 
reference  to  the  maturity  or  ownership  of  the 
bonds.  [Knox  Co.  v.  AspinwaU],  21  How., 
539  [62  U.S.,  XVI.,  2081;  [Clark v.  Iowa  City], 
20  Wall..  583  [87  U.  S.,  XXII.,  4271;  [Amy  v. 
Dubuque],9S  U.S.  ,473  [XXV. ,280].  The  follow- 
ing is  a  copy  of  the  one  last  due:  "  The  Town 
of  Koshkonong  will  pay  to  the  holder  hereof, 
on  the  first  day  of  January,  1877,  at  the  Ameri- 
can Exchange  Bank,  in  the  City  of  New  York, 
forty  dollars,  being  for  half  yearly  interest  on 
the  bond  of  said  Town  No.  22,  due  on  that  day. 
S.  R.  Crosby,  Clerk." 

The  main  question  is,  whether  the  action,  as 
to  coupons  maturing  more  than  six  years  prior 
to  its  commencement,  is  not  barred  by  the  Stat- 
utes of  Limitation  of  Wisconsin.  The  court  be- 
low, being  of  opinion  that  no  part  of  plaintiff's 
16701  demands  was  barred,  gave  judgment  for  the 
1  1  principal  of  the  bonds,  with  interest  from  the 
first  day  of  January,  1877,  at  the  stipulated  rate 
of  8  percent  per  annum  until  paid,  and  also  for 
the  amount  of  each  coupon  in  suit,  with  inter- 
est from  its  maturity  at  the  rate  of  7  per  cent 
per  annum;  the  latter  being  the  rate  established 
by*the  local  law  in  the  abseP'je  of  a  special 
agreement  by  the  parties. 

The  present  writ  of  error  questions  the  cor- 
rectness of  that  judgment,  as  well  because  it 
overrules  the  defense  of  limitation  to  coupons 
maturing  more  than  six  years  before  the  com- 
mencement of  this  action,  as  because  it  allows 
interest  upon  the  amount  of  each  coupon  from 
its  maturity. 

The  Statutes  of  Wisconsin,  in  force  when  the 
bonds  and  coupons  were  issued,  provided  that 
"  All  actions  of  debt  founded  upon  any  contract 
or  liability,  not  under  seal "  (except  such  as  are 
brought  upon  the  judgment  or  decree  of  some 
court  of  record  of  the  United  States,  or  of  a 
State  or  Territory  of  the  United  States),  shall 
be  commenced  within  six  years  after  the  cause 
of  action  accrued,  and  not  afterwards;  and  that 
all  personal  actions  on  any  contract,  not  other- 


wise limited  by  the  laws  of  the  State,  shall  be 
brought  within  twenty  years  after  the  accruing 
of  the  cause  of  action.  R.  8.  Wis.,  1849,  sees. 
14-22,  pp.  644,  645. 

We  remark  that  the  foregoing  provisions, 
without  substantial  change  of  language,  were 
taken  from  the  Statutes  of  the  Territory  of 
Wisconsin,  adopted  in  1839.  Further;  that  the 
revision  of  1849  did  not,  in  terms,  prescribe 
any  limitation  to  actions  upon  sealed  instru- 
ments. They  were,  therefore,  embraced  by  the 
limitation  of  twenty  years  as  to  personal  actions 
on  contracts  not  covered  by  other  provisions. 

The  revision  of  1849  was  superseded  by  one 
made  in  1858,  which  went  into  operation  on  the 
first  day  of  January,  1859.  By  the  latter,  as 
modified  by  an  Act  passed  in  1861,  civil  actions, 
other  than  for  the  recovery  of  real  property, 
were  required  to  be  commenced  within  the  fol- 
lowing periods:  actions  upon  judgments  or  de- 
crees of  courts  of  record  of  the  State,  and  ac-  [671] 
tions  upon  sealed  instruments  when  the  cause  of 
action  accrued  in  the  State, within  twenty  years, 
R.  S.  Wis.,  1858,  ch.  138,  sec.  15;  actions  upon 
the  judgments  or  decrees  of  courts  of  reco  rdof 
any  State  or  Territory  of  the  United  States  or  of 
courts  of  the  United  States,,  and  actions  upon 
sealed  instruments,  when  the  cause  of  action  ac- 
crued out  of  the  State,  within  ten  years,  lb.,  sec. 
16;  and  actions  upon  contracts,  obligations  or 
liabilities,  express  or  implied,  excepting;  those 
mentioned  in  sections  15  and  16,  within  six 
years;  the  time  to  be  computed,  in  each  case, 
from  the  date  where  the  cause  of  action  accrued. 
Gen.  Laws,  Wis.,  1861,  p.  802.  The  revision  of 
1858  also  contained  the  general  clause  that,  "In 
any  case  where  a  limitation  or  period  of  law, 
prescribed  in  any  of  the  Acts  hereby  repealed, 
(which  included  the  revision  of  1849),  for  the 
acquiring  of  any  right  or  barring  of  any  remedy, 
or  for  any  other  purpose,  shall  have  begun  to 
run,  and  the  same  or  any  similar  limitation  is 

{irescribed  in  the  Revised  Statutes,  the  time  of 
imitation  shall  continue  to  run,  and  shall  have 
the  like  effect,  as  if  the  whole  period  had  begun 
and  ended  under  the  operation  of  the  Revised 
Statutes."    lb.,  ch.  191,  sec.  13,  p.  1088. 

Thus  stood  the  law  of  the  State  until  the  9th 
day  of  March,  1872,  a  little  over  fifteen  years 
after  these  bonds  and  coupons  were  issued, when 
an  Act  was  passed  entitled  'An  Act  to  Limit  the 
Time  for  the  Commencement  of  Actions  against 


bin,  6  B.  Mon.,564:  Pearce  v.  Patton,  7  B.  Mon..  188: 
Gall  v.  Bagger,  8  Mass.,  423 ;  Smith  v.  Morrison,  39 
Mass.,  438 ;  Smith  v.  Packard,  13  Wis.,  371 ;  Blackford 
v.  Peltier,  1  Black!.,  38;  State  v.  Bcrmudez,  12  La., 
362;  flolcombe  v.  Tracy,  2  Minn.,  241 ;  Stone  v.  Ben- 
nett, 13  Minn.,  153 ;  Bell  v.  Roberts,  13  Vt,  682;  Rex- 
lord  v.  Knight,  11  N.  Y.,  306;  Newland  v.  Marsh,  19 
111.,  378;  Stearns  v.  Oittings,  28  I1L.  387 ;  Butler  v. 
Palmer,  1  HilL  324 :  State  v.  Jones,  21  Md.,  432 ;  Steph- 
ens v.  St  L.  Nat.  Bk.,  43  Mo.,  386;  Griffin  v.  McKen- 
de,  7  Ga.,  163;  Mc Kenny  v.  Compton,  18  Ga.,  170; 
George  v.  Gardner,  49  Ga.,  441 ;  Briscoe  v.  Anketell, 
58  Miss..  381 ;  De  Cordova  v.  Galveston,  4  Tex.,  47a 

But  it  the  time  for  bringing  the  action  is  not  rea- 
ronable,  the  statute  Is  void.  Society  for  Prop,  of 
Gospel  v.  Wheeler,  2  Gall.  106;  Johnson  v.  Bond, 
Hemp.,  633;  Pcreles  v.  Watertown,  8  Biss.,79;  Os- 
borne v.  Jalnes,  17  WIp.,  573 ;  Robinson  v.  Magee,  0 
Da).,  81;  Berry  v.  Ransdall,  4  Met.,  292;  Garrett  v. 
Beaumont,  24  Miss.,  377 ;  Auld  v.  Butcher,  2  Kan.,  185 ; 
Prop.  v.  laborers,  2  Me.,  275 ;  Amy  v.  Smith,  1  Lltt, 
KB. 

Instances  of  a  reasonable  time:  Burt  v.  Williams, 
84  Ark.,  81 ;  Coxe  v.  Martin,  44  Pa.  St,  322 ;  Adamson 
v.  Davis,  47  Mo.,  888 ;  Adamson  v.  Wilson,  47  Mo.,  272 ; 

See  14  Otto. 


Adamson  v.  Marshall,  47  Mo.,  273;  Coffman  v.  Bk.  of 
Ky.,  10  Miss..  29 ;  Hill  v.  Boyiand,  10  Miss..  618. 

A  statute  limiting  actions  is  constitutional,  as  it 
merely  affects  the  remedy.  Bert  rand  v.  Taylor,  87 
111.,  235;  George  v.  Gardner.  49  Ga.,  441. 

An  extension  of  time  for  bringing  an  action  does 
not  impair  the  obligation  of  the  contract.  Smith  v. 
Tucker,  17  N.  J.,  82 ;  Pleasants  v.  Rohrer,  17  Wis.,  577 ; 
Cox  v.  Berry,  13  Ga.,  308:  Gitman  v.  Cutta,  28  N.  H.. 
376;  Winston  v.  McCormlck,  1  Ind.,  66;  Wardlaw  v. 
Buzzard:  15  Rich.,  158;  Edwards  v.  McCaddon,  W 
Iowa,  520 :  Swickard  v.  Bailey,  3  Kan.,  607. 

A  statute  of  limitations,  repealing  a  former  Act. 
is  void  as  to  actions  pending  at  the  time  of  the  re- 
peal. 8turgesv.  Crowninshleld,  17  U.  S.  (4  Wheat), 
207 ;  McElmoyle  v.  Cohen,  38  U.  S.  (13  Pet),  312 ;  Bk. 
of  Ala.  v.  Dalton,  50  U.  8.  (9  How.).  522;  8ociety  for 
Prop,  of  Gospel  v.  Wheeler,  2  GalL,  141 ;  Woart  v. 
Wimmlck,  3  N.  H.,473;  8.  C,  14  Am.  Dec.,  384;  Ken- 
nebec Land  Co.  v.  Laboree,  2  Me.,  298 :  Beal  v.  Nason , 
14  Me.,  844 ;  Kingsley  v.  Cousins,  47  Me.,  91 ;  Call  v. 
H agger,  8  Mass.,  429. 

The  Legislature  may  repeal  or  suspend  a  statute 
of  limitations  before  it  takes  effect.  Pearsall  v. 
Kenan,  79  N.  C,  472;  8.  C, 28  Am.  Bep.,  336. 
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Towns,  Counties,  Cities  and  Villages  on  De- 
mands Payable  to  Bearer.'  It  provided  that 
"No  action  brought  to  recover  any  sum  of  mon- 
ey, on  any  bond,  coupon,  interest  warrant,  agree- 
ment or  promise  in  writing,  made  or  issued  by 
any  town,  county,  city  or  village,  or  upon  any 
installment  of  Vie  principal  or  interest  thereof, 
shall  be  maintained  in  any  court,  unless  such 
action  shall  be  commenced  within  six  years 
from  the  time  when  such  sum  of  money  has  or 
shall  become  due,  when  the  same  has  been  or 
shall  be  made  payable  to  bearer  or  to  some  per- 
son or  bearer, or  to  the  order  of  some  person.or  to 
some  person  or  his  order;  Provided,  That  any 
such  action  may  be  brought  within  one  year 
after  this  Act  ahull  take  effect;  Provided,  furtlier, 
1 672  ]  That  this  Act  shall  in  no  case  be  construed  to  ex- 
tend the  time  within  which  an  action  may  be 
brought  under  the  laws  heretofore  existing." 
Gen.  Laws,  Wis.,  1872,  p.  56. 

Our  attention  bas  also  been  called  to  certain 
sections  in  the  revision  of  the  Statutes  of  Wis- 
consin of  1878,  which  went  into  operation  on 
the  first  day  of  November  of  that  year,  super- 
seding that  of  1858.  as  well  as  the  Act  of  1872. 
Those  sections  contain,  in  substance,  the  clauses 
first  quoted  from  the  revision  of  1858,  with  the 
modifications  made  by  the  Act  of  1872.  R.  8. 
Wis.,  1878,  pp.  1015,  1016.  It  is  to  be  observed 
in  this  connection,  for  it  has  some  bearing  upon 
what  we  shall  presently  say,  that  section  4220 
of  the  revision  of  1878,  in  terms,  prescribed 
twenty  years  as  the  limitation  for  "An  action 
upon  a  sealed  instrument  when  the  cause  of  ac- 
tion accrues  within  this  State,  except  those  men- 
tioned in  section  4222,"  while  the  latter  section 
•embraces,  among  others,  "An  action  upon  any 
bond,  coupon,  interest  warrant,  or  other  con- 
tract for  the  payment  of  money, whether  sealed 
or  otherwise,  made  or  issued  by  any  town, 
county,  city,  village  or  school  district  in  this 
State;"  thus  indicating  that  the  framers  of  the 
revision  of  1878  regarded  municipal  securities 
for  the  payment  of  money,  as  belonging  to  the 
class  of  sealed  instruments.  We  observe,  also, 
that  the  revision  of  1878  contains  a  provision  in 
reference  to  those  cases  in  which  limitation  had 
■commenced  to  run,  similar  to  that  already 
<moted  from  the  revision  of  1858.  R.  S.,  1878, 
sec.  4984;  R.  S.,  1858,  p.  1088. 

From  the  foregoing  summary,  it  will  be  seen 
that,  by  the  local  law,  when  the  bonds  in  suit 
were  issued,  all  civil  actions  for  debt,  founded 
on  contract  or  liability,  not  under  seal  (except 
actions  upon  judgments  or  decrees  of  some 
■court  of  record  of  the  United  States  or  of  a 
8tate  or  Territory),  could  be  brought  within 
six  years  after  the  cause  of  action  accrued  and 
not  afterwards;  while  such  actions,  if  founded 
on  contract  or  liability,  under  seal,  would  not 
be  barred  until  twenty  years  after  the  cause  of 
action  accrued.  If,  as  contended  by  plaintiff, 
the  question  of  limitation  is  to  be  determined 
exclusively  by  the  revision  of  1849,  in  force 
when  the  bonds  were  issued;  and  if,  as  is  fur- 
ther insisted,  an  action  on  municipal  bonds  and 
coupons,  such  as  are  here  in  suit,  is,  within  the 
meaning  of  that  revision,  "founded  on  contract 
or  liability  not  under  seal,"  it  is  clear  that, with- 
out reference  to  the  Statute  of  1872,  this  action 
is  barred  as  to  all  coupons  maturing  more  than 
six  years  before  its  commencement,  whether 
such  coupons  were  separated  or  not  from  the 
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bonds  to  which  they  were  originaily  attached.  1 673] 

This,  upon  the  authority  of  Amy  v.  Dubuque. 
98  U.  S.,  470  [XXV.,  228],  with  the  doctrine* 
of  which  we  are  entirely  satisfied.  We  there 
said,  construing  the  Statutes  of  Iowa,  upon  the 
subject  of  limitation,  that  suits  upon  unpaid 
coupons,  such  as  those  in  suit,  might  be  main- 
tained in  advance  of  the  maturity  of  the  prin- 
cipal debt;  that  "Upon  the  non-payment  at 
maturity  of  each  coupon,  the  holder  had  a  com- 
plete cause  of  action.  In  other  words,  he  might 
have  instituted  his  action  to  recover  the  amount 
thereof  at  their  respective  maturities.  From 
that  date,  therefore,  the  statute  commenced  to 
run  against  them.  *  *  *  Upon  principle,  his 
failure  or  neglect  to  detacn  the  coupon  and  pre- 
sent it  for  payment  at  the  time  when,  by  con- 
tract, he  was  entitled  to  demand  payment  could 
not  prevent  the  statute  from  running." 

But  we  are  inclined  to  the  opinion,  although 
uninformed  upon  the  subject  by  any  direct  de- 
cision of  the  Supreme  Court  of  the  State,  to 
which  our  attention  has  been  called,  that  mu- 
nicipal bonds  and  coupons  were  regarded  by  the 
framers,  both  of  the  revision  of  1849  and  that  of 
1858,  as,  alike,  sealed  instruments  to  which  the 
limitation  of  twenty  years  was  applicable.  The 
word  "bond"  at  common  law  (and  even  now  as 
a  general  rule),  imports  a  sealed  instrument. 
And  although,  under  some  circumstances,  a 
municipal  corporation  issuing  and  delivering 
bonds  and  coupons.in  aid  of  railroad  enterprises, 
may  be  liable  thereon,  notwithstanding  they  are 
unattested  by  its  corporate  seal,  we  are  satisfied 
that  the  Legislature  of  Wisconsin  intended,  by 
the  revision  of  1849,  as  well  as  that  of  1858,  to 
prescribe  the  same  limitation  for  actions  upon 
such  obligations,  as  was,  in  terms,  prescribed 
for  actions  upon  what,  technically  or  in  com- 
mon legal  parlance,  are  denominated  sealed 
instruments. 

If  this  interpretation  of  the  revision  of  1849 
and  1858  be  correct,  it  would  follow  that  this 
action  was  not,  at  the  passage  of  the  Act  of  1872, 
barred  tj  limitation  as  to  any  of  the  coupons  in 
suit.  Twenty  years  had  not  then  expired  from 
the  maturity  of  any  of  them. 

It  remains  now  to  inquire  as  to  the  effect  of 
the  Act  of  1872  upon  municipal  obligations  ex- 
ecuted and  outstanding  at  the  date  of  its  pas- 
sage. Of  the  object  of  that  statute  there  can- 
not, it  seems  to  us,  be  any  reasonable  doubt.  .e741 
The  specific  reference  to  coupons  and  interest  *  ' 
warrants  made  or  issued  by  towns,  counties, 
cities  and  villages,  without  distinguishing  such 
as  are  sealed  from  those  unsealed,,  and  the  ex- 
press requirement  as  to  the  time  within  which 
actions  thereon  must  be  brought  or  be  barred,  ■ 
indicates  a  purpose  upon  the  part  of  the  Legis- 
lature to  reverse  the  policy  .which  had  been  pur- 
sued by  holders  of  such  securities,  of  postpon- 
ing the  collection  of  interest  coupons  until  aft- 
er the  bonds,  to  which  they  were  annexed,  had 
matured;  a  delay  which  had  the  effect,  in  some 
instances,  of  compelling  municipal  corporations 
to  meet  all  at  once,  a  large  indebtedness,  which 
the  Legislature  intended,  at  least  as  to  the  in- 
terest accruing  thereon,  should  be  provided  for 
in  installments  or  through  a  series  of  years. 
Whatever  considerations,  however,  may  have 
suggested  that  legislation,  it  is  clear  that  its  ob- 
ject was  such  as  we  have  indicated. 

We  are  here  met  with  the  argument  that  the 
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Act  of  1872,  neither  in  terms  nor  by  necessary 
implication,  applies  to  any  municipal  obliga- 
tions, except  those  "  payable  to  bearer  or  to 
some  person  or  bearer,  or  to  the  order  of  some 
person  or  to  some  person  or  his  order;"  where- 
•  as,  the  bonds  in  suit  are  payable  to  the  railroad 

company  or  its  assign* ,  and  the  coupons  are 
payable  to  the  holder  thereof.  Waiving  any  ex- 
pression of  opinion  as  to  whether  the  phrases 
"  payable  *  *  *  to  the  order  of  some  person," 
or  "payable  *  *  *  to  some  person  or  bis  or- 
der," do  not,  upon  a  reasonable  construction  of 
the  Act,  embrace  the  case  of  a  bond  payable  to 
a  railroad  company  or  its  assigns — a  question 
which  need  not  be  determined,  since  it  is  con- 
ceded that  the  action,  as  to  the  principal  of  the 
bonds,  is  not,  in  any  view  of  the  case,  barred 
by  limitation — we  are  of  opinion  that  a  coupon, 
payable  to  the  holder  thereof,  is,  within  the 
meaning  of  the  Act  and  according  to  the  usages 
of  the  commercial  world,  payable  to  bearer. 
Consequently,  the  suit  as  ft  respects  interest 
coupons,  is  embraced  by  the  terms  of  the  Act 
of  1872. 

But  the  further  contention  of  plaintiff's  coun- 
sel is,  that  the  Act  of  1872  is  unconstitutional, 
as  impairing  the  obligation  of  the  contract  be- 
tween the  Town  ana  the  holders  of  its  securi- 
ties. This  objection  is  founded  upon  the  pro- 
[675]  viso,  which  declares  that  "Any  such  action  (of 
the  class  specified  in  the  Act)  may  be  brought 
(only)  within  one  year  "  after  the  Act  takes  ef- 
fect. While  that  proviso  is  very  obscurely 
worded,  its  meaning  is,  that  no  action  to  recover 
money  due  upon  a  municipal  bond,  coupon,  in- 
terest warrant,  or  written  agreement  or  prom- 
ise, or  upon  any  installment  of  the  principal  or 
interest  thereof,  whether  such  obligations  were 
issued  before  or  after  the  passage  of  the  Act, 
should  be  maintained,  unless  brought  within  six 
years  (not  from  the  passage  of  the  Act,  but) 
from  the  time  the  money  sued  for  became  due; 
except,  and  no  other  exception  is  made,  that 
when  the  six  years  from  the  maturity  of  any 
past-due  bond  or  coupon  would  expire  within 
less  than  a  year  after  the  Act  passed,  the  action 
should  not  be  barred,  if  brought  within  that 
year.  It  was,  undoubtedly,  within  the  consti- 
tutional power  of  the  Legislature  to  require,  as 
to  existing  causes  of  action,  that  suits  for  their 
enforcement  should  be  barred  unless  brought 
within  a  period  less  than  that  prescribed  at  the 
time  the  contract  was  made  or  the  liability  in- 
curred from  which  the  cause  of  action  arose. 
The  exertion  of  this  power  is,  of  course,  sub- 
ject to  the  fundamental  condition  that  a  reason- 
able time,  taking  all  the  circumstances  into  con- 
sideration, be  given  by  the  new  law  for  the  com- 
mencement of  an  action  before  the  bar  takes  ef- 
fect. Terry  v.  Anrterton,  95  U.  8.,  633  [XXIV., 
3661;  Hawkins  v.  Burney,  6  Pet.,  457;  Jacksrn 
v.  Lamp/tire,  8  Pet.,  280;  Sofmr.  Waterson,  7 
Wall.,  596  [84  U.  S.,  XXI.,  7871;  Christmas*. 
Bussell,  5  Wall.,  290  [72  U.  S.,  XVIII.,  475]; 
Sturges  v.  Orowninshteld,  4  Wheat.,  122:  Os- 
born  v.  Jainee,  17  Wis.,  576  Parker  v.  Kane, 
4  Wis.,  1;  Fulkner  v.  Dorman,  7  Wis.,  398. 
Whether  the  first  proviso  in  the  Act  of  1872,  as 
to  some  causes  of  action,  especially  initsappli- 
■cation  to  citizens  of  other  States  holding  nego- 
tiable municipal  securities,  is  or  not  in  violation 
of  that  condition,  is  a  question  of  too  much 
practical  importance  and  delicacy  to  justify  us 
.See  14  Otto.  it.  a   Book  26. 


in  considering  it,  unless  its  determination  be  es- 
sential to  the  disposition  of  the  case  in  hand. 
And  we  think  it  is  not.  For,  if  the  proviso,  in 
its  application  to  some  cases,  is  obnoxious  to  the 
objection  that  it  does  not  allow  sufficient  time 
within  which  to  sue  before  the  bar  takes  effect, 
and  is,  therefore,  unconstitutional,  as  impairing 
the  obligation  of  the  contract  between  the  Town 
and  its  existing  creditors,  it  does  not  follow  that 
the  entire  Act  would  fall  and  become  inopera 
tive.  The  result,  in  such  case,  would  be,  that 
the  plaintiffs  and  other  holders  of  the  coupons, 
would  have  not  simply  one  year,  but,  under  the  1 676] 
construction  we  have  given  to  the  statutes  in 
force  prior  to  the  Act  of  1S72,  to  a  reasonable 
time  after  its  passage  within  which  to  sue.  And 
if  a  proper  construction  of  that  Act  would  give 
the  full  period  of  six  years,  after  its  passage, 
within  which  to  sue  upon  coupons  maturing  be- 
fore its  passage,  the  judgment  below  cannot  be 
sustained,  for  this  action  was  not  instituted 
until  more  than  eight  years  after  the  passage  of 
the  Act  of  1872.  It  is,  consequently,  barred  by 
limitation  as  to  all  coupons  falling  due  (and, 
therefore,  collectible  by  suit  without  reference 
to  the  maturity  of  the  bonds)  more  than  six 
years  prior  to  its  commencement.  The  bar  was 
complete  more  than  six  years  before  the  revis- 
ion of  1878  took  effect,  even  if  that  revision 
Bhould  be  deemed  to  have  any  application  to 
this  action.  There  is  no  escape  from  this  con 
elusion,  unless  we  should  hold  that  the  Legisla 
ture  could  not,  constitutionally,  reduce  limits 
tion  from  twenty  to  six  years  as  to  existing 
causes  of  action.  But,  neither  upon  principle 
nor  authority,  could  that  position  be  sustained. 

The  question  next  to  be  considered  relates  to 
that  portion  of  the  judgment  allowing  interest 
upon  the  amount  of  each  coupon  from  its  ma- 
turity. 

The  general  proposition  suggested  by  this 
question  seems  to  have  been  determined,  in  1865, 
in  Mills  v.  Jefferson,  20  Wis.,  56.  That  was  a 
suit  upon  interest  coupons  attached  to  bonds  is- 
sued by  a  municipal  corporation  to  a  railroad 
company,  under  the  authority  of  an  Act  passed 
in  the  year  1857.  The  coupons  were  similar  to 
those  here  in  suit  .  While  recognizing  the  fact 
that  many  courts  of  high  authority  had  disal- 
lowed interest  upon  interest,  the  Supreme  Court 
of  Wisconsin  expressed  its  approval  of  those 
cases  in  which  it  was  adjudged  that  an  express 
agreement  in  a  note  or  bond  to  pay  interest  at 
a  specified  time,  as  annually  or  semi-annually, 
entitled  the  holder  to  interest  upon  interest  from 
the  time  it  became  due.  "For,"  said  the  court, 
"  when  a  person  agrees  to  pay  interest  at  a 
specified  time,  and  fails  to  keep  hi  -  undertak- 
ing, why  should  he  not  be  compellc  to  pay  in- 
terest upon  interest  from  the  time  he  should  [6771 
have  made  the  payment?  If  he  undertakes  to 
pay  in  a  sum  at  a  given  time  to  the  owner,  and 
makes  default,  the  law  allows  interest  on  the 
sum  wrongfully  withheld  from  the  time  he 
should  have  made  such  payment."  To  the  same 
effect  is  Frvyn  v.  Milwaukee,  18  Wis.,  867, 
where,  without  question,  ho  far  as  we  can  gath- 
er from  the  report  of  the  case,  interest  upon  in- 
terest was  given  upon  the  amoun*  of  coupons 
from  their  respective  maturities  » Ne  remark, 
in  this  connection,  that  among  the  authorities 
cited  by  the  state  court  in  20  Wis. ,  56,  in  sup- 
port of  its  conclusion,  is  CMpcke  v.  Dubuque, 
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1  Wall.  175  [68  U.  8.,  XVII.,  520],  where  it 
was  said  (the  suit  being  upon  coupons  of  mu- 
nicipal bonds)  that,  "If  the  plaintiffs  recover  in 
this  case,  they  will  be  entitled  to  the  amount 
specified  in  the  coupons,  with  interest  and  ex- 
change as  claimed."  In  harmony  with  this  view 
are  Aurorav.  West,!  Wall.,  105 [74 U.  8..XIX., 
501:  Town  of  Genoa  v.  Woodruff,  92  U.  8.,  502 
[XXIII. ,  586];  Amy?.  Dubuque,  98  U.  8.,  471 
[XXV.,  229],  and  Walnut  v.  Wade  [ante,  526]. 

Another  question  arises  upon  this  branch  of 
the  case.  The  law  of  Wisconsin,  as  declared  in 
Mills  v.  Jefferson,  remained,  without  attempt  to 
change  it,  until  March  8,  1868,  when  an  Act 
was  passed  entitled  "An  Act  to  Construe  Sec- 
tions One  and  Two  of  Chapter  160  of  the  Gener- 
al Laws  of  1859,  and  to  Amend  Section  Two  of 
said  Chapter."  Its  1st  and  2d  sections  are  as 
follows: 

"1.  It  was  and  is  the  true  intent  and  meaning 
of  sections  one  and  two  of  chapter  160  of  the 
general  laws  passed  in  the  year  1859,  and  of  all 
other  laws  heretofore  enacted  in  the  State  pre- 
scribing and  limiting  the  rate  of  interest,  that 
interest  should  not  be  compounded  or  bear  in- 
terest upon  interest,  unless  an  agreement  to  that 
effect  was  clearly  expressed  in  writing,  and 
signed  by  the  party  to  be  charged  therewith. 

2.  Section  2,  of  chapter  160  of  the  General 
Laws  of  1859  is  hereby  amended  by  adding 
thereto  the  following:  'And  in  the  computa- 
tion of  interest  upon  any  bond,  note  or  other 
instrument  or  agreement,  interest  shall  not  be 
compounded,  nor  shall  the  interest  thereon  be 
construed  to  bear  interest.' "  Gen.  Laws,  Wis. 
1868,  pp.  62,  68. 

In  the  Revised  Statutes  of  1878  the  following 
provision  appears: 

"Sec.  1689.  *  *  *  And  in  the  computa- 
tion of  interest  upon  any  bond,  note  or  other 
instrument  or  agreement,  interest  shall  not  be 
compounded,  nor  shall  interest  thereon  be  con- 
strued to  bear  interest,  unless  an  agreement  to 
that  effect  is  clearly  expressed  in  writing,  and 
signed  by  the  party  to  be  charged' therewith." 

It  is  contended  that  the  foregoing  enactments 
govern  the  present  case  and  preclude  recovery 
of  interest  upon  the  amount  of  the  respective 
coupons  from  their  maturities.  In  this  view  we 
do  not  concur.  By  the  1st  section  of  the  Act 
of  1868  the  Legislature  assumed  to  declare  what 
was  the  true  intent  and  meaning  of  previous 
legislation  prescribing  and  limiting  the  rate  of 
interest.  It  was  said  by  Chancellor  Walworth, 
in  Salters  v.  Tobias,  8  Paige,  344,  that,  "In  En- 
gland, where  there  is  no  constitutional  limit  to 
the  powers  of  Parliament,  a  declaratory  law 
forms  a  new  rule  of  decision  and  is  valid  and 
binding  upon  the  courts,  not  only  as  to  cases 
which  may  subsequently  occur  but  also  as  to 
pre-existing  and  vested  rights.  But  even  then 
the  courts  will  not  give  it  a  retrospective  oper- 
ation, so  as  to  deprive  a  party  of  a  vested  right, 
unless  the  language  of  the  law  is  so  plain  and 
explicit  as  to  render  it  impossible  to  put  any 
other  construction  upon  it.  In  this  country, 
where  the  legislative  power  is  limited  by  writ- 
ten constitutions, declaratory  law6,  so  far  as  they 
operate  upon  vested  rights,  can  have  no  legal 
effect  in  depriving  an  individual  of  his  rights,  or 
jo  ^.^ange  the  rule  of  construction  as  to  a  pre-ex- 
isting law.  Courts  will  treat  such  laws  with  all  the 
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respect  that  is  due  to  them  as  an  expression  of  the 
opinion  of  the  individual  members  of  the  Leg- 
islature as  to  what  the  rule  of  law  previously 
was.  But  beyond  that  they  can  have  no  bind- 
ing effect;  and  if  the  judge  is  satisfied  the  leg- 
islative construction  is  wrong,  he  is  bound  to 
disregard  it."  When  counsel,  in  Ogden  v. 
Blackledge,  2  Cranch,  276,  announced  that,  to 
declare  what  the  law  is,  or  has  been,  is  a  judi- 
cial power,  to  declare  what  the  law  shall  be  is 
legislative,  and  that  one  of  the  fundamental 

{>rinciples  of  all  our  governments  is,  that  the 
egislative  power  shall  be  separate  from  the  ju-  [679] 
dicial,  this  court  interrupted  them  with  the  ob- 
servation that  it  was  unnecessary  to  argue  that 
point.  Prior  to  the  passage  of  the  Act  of  18G8, 
the  highest  judicial  tribunal  of  the  State  had 
adjudged  that  when  a  sum  was  to  be  paid  at  a 
specified  time,  as  interest,  that  sum  bore  inter- 
est from  that  time  until  paid.  This  was  an  ad 
judication  as  to  what  was  the  local  law  in  that 
class  of  cases.  And  the  utmost  effect  to  be  giv- 
en to  a  subsequent  legislative  declaration,  as  to 
what  was  the  proper  meaning  of  the  statutes 
which  had  thus  been  the  subject  of  judicial  con- 
struction, would  be  to  regard  it  as  an  alteration 
of  the  existing  law  in  its  application  to  future 
transactions,  especially  where,  as  was  the  case 
in  the  Act  of  1868,  that  declaration  was  accom- 
panied by  a  distinct  provision,  in  terms,  chang- 
ing the  pre-existing  law.  In  Stockdalc  v.  Ins. 
Co.,  20  Wall.,  831  [87  U.  S.,  XXII.,  851],  this 
court,  speaking  by  Mr.  Justice  Miller,  said, 
that  "Both  on  principle  and  authority  it  may 
be  taken  to  be  true,  that  a  legislative  body  may. 
by  statute,  declare  the  construction  of  previous 
statutes  so  as  to  bind  the  courts  in  reference  to 
all  transactions  occurring  after  the  passage  of 
the  law,  and  may,  in  many  cases,  thus  furnish 
the  rule  to  govern  the  courts  in  transactions 
that  are  past,  provided  no  constitutional  right 
of  the  party  concerned  is  violated.  "  Sedg- 
wick, Stat,  and  Const.  Law,  2d  ed.,  pp.  214, 
227;  Cooley,  Const.  Lim.,  98,  94.  It  is  clear, 
therefore,  that  neither  the  Act  of  1868,  nor  the 
provision  quoted  from  the  revision  of  1878, 
which  is  but  a  continuation  of  the  2d  section  of 
the  Act  of  1868,  can  be  deemed  applicable  to 
the  case  before  us.  The  contract  between  the 
Town  and  the  holders  of  its  securities  was  en- 
tered into  prior  to  those  enactments,  and  the 
rights  of  the  parties  must,  necessarily,  be  deter- 
mined by  the  law  as  it  was  when  the  contract 
was  made.  It  was  not  within  the  constitution- 
al power  of  the  Legislature  to  take  from  the 
plaintiff  his  right,  whether  arising  on  express 
or  implied  contract,  to  interest  upon  interest,  if, 
when  the  coupons  were  executed  and  delivered, 
he,  or  the  then  holder  thereof,  had  such  right, 
under  the  law  of  the  State. 

Without  pursuing  the  case  further,  it  is  suf- 
ficient to  say  that  we  do  not  concur  with  such 
of  the  views  of  the  learned  District  Judge  as  are 
inconsistent  with  those  here  announced.  Tlie 
judgment  is  reversed,  with  directions  to  enter  [680j 
judgment  in  behalf  of  plaintiff  for  the  amount 
of  the  bonds,  with  interest  at  the  stipulated  rate, 
from  their  maturity  until  paid;  Spencer  v.  Max- 
field,  16  Wis.,  185,  545;  Pruyn  v.  Miltoaukee, 
18  Wis.,  867;  and  also  for  the  respective 
amounts  of  those  coupons  only  which  fell  due 
within  six  years  preceding  the  commencement 
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of  this  action,  with  interest  thereon  at  the  rate 
established  by  the  law  of  the  State. 
It  it  to  ordered. 

True  oopy.  Test:   

James  H.  McKenney,  Clerk,  Sup.  Court, U.  8. 

CKed-108  V.  8.,  521. 


[680]     CHICAGO  and  NORTHWESTERN  RAIL- 
WAY COMPANY,  Appt., 
v. 

UNITED  STATES. 

(See  8.  C.,  14  Otto,  680-887.) 

Mail  service  by  railroad*— potter  to  alter  contract 
— damage*— performance. 

1.  Although  Congress  has  power  to  direct  the 
price  at  which  the  mall  service  shall  be  performed 
by  railroads  who  have  received  land-grants,  where 
It  Is  expressly  reserved  as  a  condition  of  the  land- 
Brants,  it  cannot  impose  new  contracts  upon  them. 

2.  The  Government,  whatever  power  ft  may  re- 
serve over  its  own  agreements,  cannot  impose  new 
contracts  upon  those  with  whom  it  deals. 

3.  It  cannot  retain  the  obligation  of  the  contract 
as  against  a  company,  and  at  the  same  time  vary  its 
own,  unless  it  has  reserved  the  right  to  do  so  In  the 
contract  Itself. 

4.  The  United  States  is  liable  to  damages  for  a 
breach  of  its  contract,  on  the  same  principles  and 
to  the  same  extent  as  a  private  party,  and  a  suita- 
ble remedy  has  been  provided  by  law  in  the  juris- 
diction conferred  upon  the  Court  of  Claims. 

5.  The  performance  by  the  Chicago  and  N.  W.  R. 
Company,  of  the  mail  service  required  by  its  con- 
tract, notwithstanding  the  notice  of  the  intended 
reduction  of  the  compensation  by  the  Postmaster- 
General,  cannot  be  construed  as  a  waiver  of  Its 
rights  or  an  acquiescence  In  new  proposals,whetber 
it  protested  against  the  erroneous  construction  of 
the  law  or  not. 

[No.  508.1 

Argued  Jan.  28, 1882.      Decided  Mar.  6, 1882. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 
Mr.  John  F.  Favrnarworth,  for  appellant. 
Mr.  8.F.  Phillip.,  Solicitor- Gen.,  for  ap- 
pellee. 

Mr.  Justice  Matthews;  delivered  the  opin- 
ion of  the  court: 

The  appellant  owns  and  operates  lines  of  rail- 
road, of  which  parts  were  constructed  by  com- 
panies which  severally  received  grants  of  pub- 
lic lands  from  the  United  States  to  aid  in  their 
construction. 

The  condition  attached  to  these  grants  was: 

"  That  the  United  States  mail  shall  be  trans- 
ported over  such  roads,  under  the  direction  of 
the  Postoffice  Department,  at  such  price  as  Con- 
gress may  by  law  direct;  Provided,  That,  until 
such  price  is  fixed  bylaw,  the  Postmaster-Gen- 
eral shall  have  the  power  to  determine  the 
same."  Act,  May  15, 1856,  11  Stat  at  L.,  p.  9, 
sec  5;  Act  of  June  8,  1856,  lb.,  p.  20,  sec.  5. 

In  September,  1875,  the  appellant  entered 
into  three  contracts  in  writing  with  the  United 
States,  acting  by  the  Postmaster-General,  each 
for  conveying  the  mail  on  a  certain  route  num- 
|681]  bered  ana  described  therein,  over  a  part  of  its 
line,  for  four  years  from  July  1, 1875,  at  a  fixed 
price  per  annum,  being  at  the  rate  of  a  speci- 
fied sum  per  mile  per  annum.  These  contracts 
were  in  the  usual  form  prescribed  by  the  de- 
See  14  Orro. 


partment  and  specified  the  services  to  be  per- 
formed, among  other  things  requiring  the  Com- 
pany to  convey,  free  of  charge,  all  mail  bags 
and  post  office  blanks,  and  all  accredited  agents 
of  the  department  free  of  charge,  and  to  collect 
from  postmasters  on  the  route,  quarterly  bal- 
ances due  from  them  to  the  Government,  and 
account  for  the  same;  and  stipulated  for  the 
payment  of  fines  to  be  imposed  upon  the  Com- 
pany for  certain  defaults.  The  ninth  clause  of 
each  is  as  follows- 

"  That  the  Postmaster-General  may  discon- 
tinue or  curtail  the  service,  in  whole  or  in  part, 
whenever  the  public  interests,  in  his  judgment, 
shall  require  such  discontinuance  or  curtail- 
ment for  any  cause;  he  allowing,  as  a  full  in- 
demnity to  the  contractor,  one  month's  extra 
pay  on  the  amount  of  service  dispensed  with, 
and  a  pro  rata  compensation  for  the  amount  of 
service  retained  ana  continued." 

These  contracts  were  entered  into  by  the 
Poet  master- General  under  the  authority  of  the 
following  sections  of  the  Revised  Statutes: 

"Sec.  8942.  The  Postmaster -General  may 
enter  into  contracts  for  carrying  the  mail,  wilh 
railway  companies,  without  advertising  for  bids 
therefor. 

Sec.  8946.  No  contract  for  carrying  the  mail 
shall  be  made  for  a  longer  term  than  fcur 
years,  and  no  contract  for  carrying  the  mail  cn 
the  sea  shall  be  made  for  a  longer  term  than 
two  years." 

The  prices  agreed  to  be  paid  were  in  con- 
formity with  the  provisions  of  section  1  of  the 
Act  of  March  8,  1873,  ch.  281,  17  Stat,  at  L., 
558,  being  section  4002  of  the  Revised  Stat- 
utes. 

On  the  12th  day  of  July,  1876,  in  the  Act 
making  appropriations  for  the  service  of  tbe 
Postoffice  Department,  etc.,  Congress  inserted 
the  following  provision,  viz. : 

•'  Provided,  That  the  Postmaster-General  be, 
and  he  is  hereby  authorized  and  directed  to  re- 
adjust the  compensation  to  be  paid  from  and 
after  the  first  day  of  July,  1876,  for  transporta- 
tion of  mails  on  railroad  routes  by  reducing 
the  compensation  to  all  railroad  companies  for  [682] 
the  transportation  of  mails  ten  per  ccntvm  per 
annum  from  the  rates  fixed  ana  allowed  by  the 
1st  section  of  an  Act  entitled  'An  Act  Making 
Appropriations  for  the  Service  of  the  Postoffice 
Department  for  the  Fiscal  Year  Ending  June 
80th,  1874,  and  for  Other  Purposes,'  approved 
March  8,  1878,  for  the  transportation  of  mails 
on  the  basis  of  the  average  weight." 

"Sec.  13.  That  railroad  companies,  whose 
railroad  was  constructed  in  whole  or  in  part  by 
a  land-grant  made  by  Congress  on  the  conditicn 
that  the  mails  should  be  transported  over  tbeir 
road  at  such  prices  as  Congress  should  by  law 
direct,  shall  receive  only  eighty  per  ccntvm  of 
the  compensation  authorized  by  this  Act."  Rich- 
ardson's Sup.,  224,  226;  19  Stat,  at  L.,  pp. 79,82. 

On  August  18,  1876,  the  Postmaster-General 
issued  an  order,  which  was  communicated  to 
the  appellant,  reciting  the  foregoing  proviso  in 
the  Act  of  July  12,  1876.  relative  to  the  10  per 
cent  deduction,  and  stating  that  the  Assistant 
Attorney-General  of  the  Postoffice  Department 
had  advised,  with  reference  to  railway  service 
performed  under  contract  with  the  Government, 
"  That  when  the  contract  has  been  made  in  due 
form  of  law  with  a  railroad  company  for  the 
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transportation  of  the  mails  for  a  term  not  yet 
expired,  such  contract  is  not  affected  "  by  the 
cio  vise. 

And  on  October  20,  1876,  the  Postmaster- 
General  issued  another  circular,  reciting  the 
proviso  and  also  section  18  of  the  Act  of  July 
12, 1876  and  informing  the  appellant  that  a  re- 
duction would  be  mad'  for  mail  service  per- 
formed after  July  1,  1876,  upon  those  routes 
over  the  roads  aided  by  land-grants,  of  the 
amount  of  20  per  cent,  as  required  by  the  18th 
section  of  the  Act. 

To  this  notice,  the  appellant  replied  with  a 
protest  against  the  proposed  reduction  as  in 
violation  of  its  contract. 

The  Act  of  Congress  making  appropriations 
for  the  service  of  the  Postofflce  Department, 
etc.,  approved  June  17, 1878, 20  Stat,  at  L.,  140, 
contained  this  proviso: 

"That  the  Postmaster-General  be  and  he  is 
hereby  authorized  and  directed  to  re-adiust  the 
compensation  to  be  paid  from  and  after  the 
first  day  of  July,  eighteen  hundred  and  seventy- 
eight,  for  transportation  of  mails  on  railroad 
routes,  by  reducing  the  compensation  to  all 
railroad  companies  for  the  transportation  of 
mails  five  per  centum  per  annum  from  the  rates 
for  the  transportation  of  mails,  on  the  basis  of 
the  average  weight,  fixed  and  allowed  by  the 
1st  section  of  an  Act  entitled  '  An  Act  Making 
Appropriations  for  the  Service  of  the  Postofflce 
[683]  Department  for  the  Fiscal  Year  Ending  June 
Thirtieth,  Eighteen  Hundred  and  Seventy- 
seven,  and  for  Other  Purposes,'  approved  July 
twelfth,  eighteen  hundred  and  seventy-six." 

On  July  29,  1878,  the  Postofflce  Department 
notified  the  appellant  that  there  would  be  a  re- 
duction of  5  per  cent  from  its  compensation, 
under  this  Act,  against  which  the  appellant 
promptly  protested. 

The  appellant  performed  all  the  s»..vice  re- 
quired by  its  contracts  during  the  entire  period 
covered  by  them;  but  deductions  from  the  con- 
tract rates  were  made  in  accordance  with  the 
notices  of  the  department,  at  each  settlement, 
amounting  in  the  aggregate  to  $83,310.91,  for 
which  the  appellant,  on  July  14, 1879,  after  the 
contracts  had  been  completely  performed  on  its 
part,  brought  the  present  suit.  The  Court  of 
Claims  rendered  judgment  in  its  favor  for  the 
sum  of  $876,  being  the  amount  of  the  deduc- 
tions for  the  services  rendered  from  July  1  to 
July  12,  1876;  the  latter  being  the  date  when 
the  first  Act,  under  which  they  were  made,  took 
effect. 

From  this  judgment  an  appeal  is  prosecuted 
on  behalf  of  the  Railroad  Company. 

The  power  of  Congress  to  direct,  by  law,  the 
price  at  which  the  mail  service  here  in  question 
should  be  performed  was  expressly  reserved  as 
a  condition  of  the  land-grants, which  formed,  in 
part,  their  motive  and  consideration.  But,  when 
Congress  authorized  the  Postmaster-General  to 
fix  the  price  by  contract,  within  specified  max- 
imum rates,  and  for  a  period  of  four  years,  it 
was  an  agreement  on  the  part  of  the  United 
States  that  the  stipulated  compensation  should 
not  be  withheld  during  that  period,  which  it 
could  not  refuse  to  perform  without  a  breach 
of  the  public  faith  The  contract  was  an  exer- 
cise of  the  reserved  power,  with  an  added  obli- 
gation not  to  exercise  it  otherwise  for  the  period 
agreed  on,  and  we  are  unable  to  perceive  any 
892 


ground  on  which  its  validity  can  be  denied. 
The  stipulations  in  the  contract  on  the  part  of 
the  Railroad  Company  transcend  ks  necessary 
obligations,  growing  out  of  the  acceptance  of  [684] 
the  conditions  of  the  land-grant,  and  furnish 
a  sufficient  and  distinct  consideration  for  the 
promise  of  the  Government  not  to  disturb  the 
rates  of  the  contract  during  the  period  of  its 
existence.  For  there  are  several  stipulations 
collateral  to  the  service  to  be  rendered,  which 
the  Government  could  not  have  exacted  as  due 
by  previous  obligation  and  irrespective  of  the 
assent  of  the  Company. 

i  The  power  to  establish  the  price  includes  the 
power  also  to  declare  the  period  of  its  duration; 
I  and  if  it  be  said  that  any  contract  which  fixes 
both  the  price  and  its  duration  must  be  con- 
strued as  subject  to  the  continuous  control  of 
the  power  which  made  it,  it  must  also  be  ad- 
mitted that  no  change  can  be  made  without  the 
abrogation  of  the  contract.  The  Government, 
whatever  power  it  may  reserve  over  its  own 
agreements,  cannot  impose  new  contracts  upon 
those  with  whom  it  deals.  It  might,  by  a  repeal 
of  the  contract  expressly  stipulated,  restore  the 
previous  state,  and  claim  the  bare  rights  it  had 
before;  but  it  cannot  do  more  than  that.  It  cer- 
tainly cannot  retain  the  obligation  of  the  con- 
tract as  against  the  Company,  and  at  the  same 
time  vary  its  own,  unless  it  has  reserved  the 
right  to  do  so,  in  the  contract  itself. 

Some  claim  of  this  kind  is  put  forward  in  the 
present  case,  and  the  ninth  clause  in  the  con- 
tracts is  referred  to  as  containing  such  a  reser- 
vation. Clearly,  this  confers  power  upon  the 
Postmaster-General  to  discontinue  or  curtail  the 
service,  in  whole  or  in  part,  he  allowing,  as  an 
indemnity  to  the  contractor,  a  month's  extra 
pay  on  the  amount  of  service  dispensed  with, 
and  a  pro  rata  compensation  for  that  retained 
and  continued.  But  this  is  not  a  power  to  re- 
duce the  compensation  for  the  full  service  per- 
formed, or  to  alter  the  terms  of  the  contract.  It 
is  true  that,  under  this  reservation  the  Postmas- 
ter-General would  be  authorized  to  discontinue 
the  entire  service  contemplated  by  the  contract, 
and  the  practical  effect  of  that  would  be  to  ter- 
minate the  contract  itself,  on  making  the  in- 
demnity specified.  But  in  that  event,  the  con- 
tract being  at  an  end,  the  Company  would  no 
longer  be  under  any  obligation,  except  that  im- 
pose 1  by  the  original  conditions  accepted  with 
the  land-gran  ts,  and  the  Government  could 
rightfully  impose  upon  it  no  others.  There  is, 
therefore,  in  the  contract  itself,  no  power  re- 
served to  alter  the  amount  of  compensation,  ex- 
cept by  a  reduction  of  the  required  service.  If 
the  Government  insists  upon  full  performance 
of  that,  it  can  be  only  upon  the  terms  fixed  by 
the  contract. 

It  is  argued,  however,  on  the  part  of  the  Gov- 
ernment, that  the  legal  effect  of  what  was  done 
was  to  abrogate  the  old  contracts  and  make  new 
ones.  It  is  claimed  that  the  passage  of  the  Acts  of 
Congress  of  July  12,1876,  19  8tat.  at  L.,  79-82, 
and  of  June  17,1878,  20  Stat,  at  L.,  140,  and  the 
notices  from  the  Postofflce  Department  that  the 
reductions  assumed  to  be  contemplated  by  them 
would  be  insisted  on;  the  fact  that  they  were 
made  in  the  adjustment  of  accounts,  and  that 
the  Railroad  Company,  notwithstanding  its  pro- 
test, continued  to  perform  the  service,  had  the 
effect  to  supersede  the  contracts  of  1875,  and 
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substitute  new  ones  in  their  stead,  on  the  basis 
of  the  reduced  compensation.  Such  in  sub- 
stance was  the  view  taken  by  the  Court  of 
Claims. 

In  our  opinion,  that  view  cannot  be  main- 
tained. The  contracts  of  1875  were  for  four 
years,  and  were  expressly  authorized  by  law. 
They  were,  therefore,  valid  and  binding  on  the 
United  States  as  well  as  upon  the  Railroad 
Company.  They  contained,  within  themselves, 
a  mode  for  lessening  or,  if  deemed  best,  for 
discontinuing  entirely,  the  described  service; 
and  provided  for  a  proportionate  reduction  of 
the  stipulated  compensation.  In  no  other  mode 
could  the  contract  be  changed,  except  by  the 
mutual  assent  of  the  parties.  Any  change  at- 
tempted by  either,  otherwise,  would  have  been 
merely  a  breach  of  the  agreement;  and  the 
United  States  would  have  been  liable  to  dam- 
ages for  its  breach,  on  the  same  principles  and 
to  the  same  extent  as  a  private  party,  for  which 
a  suitable  remedy  was  provided  by  law  in  the 
jurisdiction  conferred  upon  the  Court  of  Claims. 
In  this  respect,  the  relation  between  the  parties 
was  that  of  perfect  equality  in  right. 

If,  in  these  circumstances,  the  Government 
not  merely  accepted  but  demanded  the  per- 
formance of  the  contract  service,  the  presump- 
tion is,  that  it  meant  to  pay  the  contract  price. 
[686]  I1  would  require  positive  and  express  words  to 
negative  that  presumption.  We  find  nonesuch 
in  the  Statutes  of  1876  and  1878.  Their  lan- 
guage may  be  well  satisfied  by  confining  them 
to  cases  where  no  time  contracts  for  service 
were  then  in  existence,  and  to  contracts  there- 
after to  be  entered  into.  They  do  not  legitimate- 
ly apply  to  contracts  then  existing,  whose  terms 
had  not  expired,  such  as  those  in  the  present 
case. 

Such  was  the' opinion  of  the  Attorney-Gen- 
eral at  the  time,  to  whom  the  Postmaster-Gen- 
eral submitted  one  of  the  contracts  on  which 
this  suit  is  founded,  for  his  opinion;  whether  it 
was  affected  by  the  Act  of  July  12,  1876.  He 
replied  in  the  negative,  saying: 

"  In  my  opinion,  Congress  did  not  intend  It 
to  have  this  effect.  The  contracts,  of  which 
that  with  the  Chicago  and  Northwestern  Rail- 
way submitted  by  you  for  inspection  is  a  sam- 
ple, were  authorized  by  the  law  in  force  at  the 
dates  of  their  execution.  They  bound  both  par- 
ties. A  breach  of  them  by  either  would  subject 
the  delinquent  to  a  claim  for  damages.  The 
Act  of  July  12,1876  ,was  apparently  passed  with 
a  view  to  reduce  the  public  expenses.  But  it 
would  not  have  this  effect  if  an  equivalent  to 
the  reduction  of  pay  were  recoverable  under  the 
name  of  damages,  with  perhaps  the  expenses 
of  litigation  added.  Therefore,  I  conclude  that 
the  construction  most  consistent  with  justice 
and  fair  dealing  is  the  true  one,  viz.:  that,  as  to 
existing  contracts,  the  rate  remains  as  stipulated 
in  the  agreement  during  the  term  therein  men- 
tioned, but  that  in  those  cases  where  no  contract 

f>re vailed  the  reduction  should  be  made."  Opin- 
on  of  Attorney-General  Taft,  R.  R  Co.  v.  U.  8., 
15  Ops.  Attys-Gcn.,  182. 

Of  course,  if  it  was  not  the  intention  of  the 
Acts  of  Congress  referred  to,  to  affect  the  con- 
tracts of  the  appellant,  the  erroneous  interpre- 
tation of  them  by  the  Postmaster-General,  and 
his  action  under  it,  cannot  give  to  them  any 
different  effect,  for  the  righto  of  the  parties  de- 
See  14  Otto. 


pend  on  the  law  itself.  And  the  performance 
by  the  Railroad  Company  of  the  service  re- 

auired  by  its  contract,  notwithstanding  the  no- 
ceof  the  intended  reduction  of  the  compensa- 
tion by  the  Postmaster-General,  cannot  be  con- 
strued as  a  waiver  of  its  rights  or  an  acquies- 
cence in  new  proposals;  and  that,  whether  it  had 
protested  against  the  erroneous  construction  of 
the  law  or  not;  for  it  had  no  option.  It  was 
bound  by  its  contract  to  perform  the  service, 
and  its  performance  was  demanded.  It  was  not 
in  a  position  absolutely  to  refuse  to  carry  the 
mails,  for  it  was  bound  to  carry  them,  if  of- 
fered, on  some  terms,  either  prescribed  by  law 
or  fixed  by  contract;  and  it  had  the  right  to  do 
so  without  prejudice  to  its  lawful  claims,  leav- 
ing the  ultimate  right  to  future  and  final  decis- 
ion. It  was  not  the  case  of  a  voluntary  pay- 
ment of  an  illegal  exaction,  where  the  maxim, 
Consensu*  tolltt  errorem,  prevents  a  recovery, 
because  in  such  case  there  is  the  legal  presump- 
tion of  an  abandonment  of  the  claim .  Volenti 
rum  ft  injuria.  But  here  the  service  was  to  be 
performed,  at  all  events,  just  as  it  was  per- 
formed, but  under  which  of  two  claims  was  in 
dispute.  Its  performance  was  a  condition  of 
both  and  cannot,  therefore,  be  a  bar  to  either. 

We  are  of  opinion,  for  these  reasons,  that  the 
Court  of  Claims  should  have  rendered  judg- 
ment in  favor  of  the  appellant  for  its  whole 
claim.  The  judgment  appealed  from  it  accord- 
ingly reverted  and  the  cause  remanded,  with  in- 
structions to  render  a  judgment  in  conformity 
with  this  opinion. 
True  copy.  Teat: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited— 112  U.£L,  736. 


CHICAGO,  MILWAUKEE  and  ST.  PAUL 
RAILWAY  COMPANY,  Appt., 
v. 

UNITED  8TATE8. 


UNITED  STATES,  Appt., 

9. 

CHICAGO,  MILWAUKEE  and  ST.  PAUL 
RAILWAY  COMPANY. 

(See  8.  C.,  14  Otto,  687-080.) 

Case  followed— price  for  mail  service  by  railroad 
—Act  of  1876. 

1.  Ry.  Co.  v.  U.  8.  ante,  followed. 

2.  The  reduction  of  price  for  mall  service,  under 
section  13  of  the  Act  of  July  12, 1876,oannot  be  mado 
against  a  railroad  company  whose  road  has  been 
the  subject  of  a  land-grant,  when  the  service  has 
been  rendered  during-  the  term  of  a  written  con- 
tract for  four  yean,  and  which  had  not  terminated 
when  the  Act  took  effect. 

8.  The  Act  was  not  intended  to  apply  to  the  case 
of  contracts  previously  made  for  a  term  of  yean, 
not  expired  when  It  took  effect. 

[Nos.  194,  195.] 
Argued  Jan.  28, 1882.   Decided  Mar.  6,  1882. 

CROSS  appeals  from  the  Court  of  Claims. 
The  case  is  sufficiently  stated  by  the  court. 
Mr.  John  W.  Gary,  for  the  Company. 
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Mr.  Samel  F.  Phillip.,  Solicitor- Gen., 
for  the  United  States. 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

The  action  in  the  Court  of  Claims  was  brought 
by  the  Railway  Company  to  recover  compen- 
sation withheld  by  the  Postmaster-General, 
[688]  claimed  to  be  due  upon  a  written  contract  for 
mail  service,  entered  into  July  1,  1875,  for  the 
period  of  four  years. 

The  amount  in  controversy  had  been  retained 
by  the  Postmaster-General  as  a  reduction  of  the 
10  per  centum  on  the  previous  rates,  under  the 
provision  in  the  Act  of  July  12,  1876,  and  of 
the  further  reduction  of  20  per  cent  on  the  re- 
mainder, under  the  18th  section  of  that  Act,  it 
being  insisted  that  the  claimant  was  a  Compa- 
ny whose  railroad  had  been  constructed,  in 
whole  or  in  part,  by  the  aid  of  a  grant  of  public 
lands  by  Congress. 

The  Court  of  Claims  found  that  the  railroad 
had  not  been  aided  by  a  land-grant  in  its  con- 
struction and  that  the  Company  was,  there- 
fore, not  subject  to  the  deduction  from  its  com- 
pensation, made  on  that  account.  From  that 
part  of  the  judgment  the  United  States  ap- 
pealed. 

It  also  found  that  the  Postmaster-General  was 
entitled  to  make  the  deduction  of  10  per  cent, 
and  from  that  part  of  the  judgment  the  Rail- 
way Company  appealed. 

This  case  is  covered  by  the  decision  in  that 
of  the  Chicago  and  Northwestern  R.  Co.  v.  United 
State*,  [ante,  891],  where  it  is  held  that  the 
deduction  under  the  15th  section  of  the  Act  of 
July  12,  1876,  could  not  be  made  against  a 
company  whose  railroad  had  been  the  subject 
of  a  land-grant,  when  the  service  had  been  ren- 
dered during  the  term  of  a  written  contract  for 
four  years,  which  had  not  terminated  when 
the  Act  took  effect. 

The  question  in  the  present  case,  therefore, 
whether  the  railroad  of  the  Company  was  or 
was  not  the  subject  of  a  land-grant  becomes 
immaterial ;  although,  were  it  otherwise,  we 
should  have  no  hesitation  in  affirming  the  find- 
ing of  the  Court  of  Claims  upon  that  point,  for 
the  reasons  set  forth  in  its  opinion. 

Upon  the  question  of  the  10  per  cent  deduc- 
tion, the  Court  of  Claims  held  that  the  Act  of 
July  12, 1876,  operated  as  a  notice  to  the  claim- 
ants that  the  service  would  be  discontinued  un- 
der the  old  rates,  and  would  be  continued,  if  at 
all,  under  the  new  rates;  and  that,  as  the 
claimants  continued  to  render  the  service  under 
the  new  law  without  dissent  or  protest,  it  was 
to  be  presumed  that  they  acquiesced  in  its  pro- 
visions and  accepted  the  change  which  it  made 
in  their  contract. 

We  are  unable  to  agree  with  this  view,  for 
[689]  the  reasons  already  stated;  holding  that  the 
Act  of  July  12,  1876,  was  not  intended  to  ap- 
ply to  the  case  of  contracts  previously  made  for 
a  term  of  years,  not  expired  when  it  took  ef- 
fect. 

The  judgment  of  the  Court  of  Claim*  it,  there- 
fore, reverted  and  the  cause  remanded,  with  in- 
ttruetiont  to  render  a  judgment  in  favor  of  the 
claimants  (or  the  full  amount  of  their  claim. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited— 112  U.  a,  786. 
894 


WILLIAM  P.  MASON  bt  al.,  Ptft,  in  I6891 


9. 

JOHN  SARGENT,  Late  Collector  of  Inter- 
nal Revenue. 

(Bee  8.  C.  14  Otto.  6W-MB.) 

Succession  tax — construction  of  Act 

1.  Where  property  bequeathed  did  not  vest  in 
possession  of  the  legatee  until  after  Oct.  1,  1890, 
when  the  repeal  of  the  legacy  succession  tax  went 
into  effect,  a  tax  thereon  cannot  be  thereafter  im- 
posed, under  section  124,  of  the  Act  of  June  80, 1884. 

2.  The  provision  in  section  125,  of  the  Act  of  1864, 
that  the  tax  or  duty  thereby  imposed  shall  be  a  lien 
or  charge  upon  the  property  bequeathed,  deter- 
mines nothing  as  to  the  time  when  the  tax  accrues. 

[No.  880.] 

Argued  Jan.  to,  188 X.    Decided  Mar.  6, 188X. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 
The  case  is  stated  by  the  court. 
Mr.  Geo.  Putnam,  for  plaintiffs  in  error. 
Mr.  Samuel  F.  Phillips,  Solicitor-Gen., 
for  defendant  in  error. 

Mr.  Justice  Matthews  delivered  the  opinion 
of  the  court : 

The  action  was  originally  brought  in  the 
state  court  and  removed  into  the  circuit  court, 
and  was  to  recover  back  the  amount  of  a  legacy 
tax  paid,  under  protest,  by  the  plaintiffs  in 
error,  who  were  also  plaintiffs  below,  to  the  de- 
fendant as  Collector  of  Internal  Revenue  for 
the  Fourth  Massachusetts  District. 

The  facts  upon  which  the  judgment  was  ren- 
dered in  the  court  below,  it  was  agreed,  were 
as  follows : 

William  P.  Mason,  the  plaintiff's  testator, 
died  December  4,  1867.  By  his  will,  duly 
proved  and  allowed,  the  personal  property  upon 
which  the  tax  in  question  was  levied,  was  be- 
queathed to  plaintiffs  in  trust  for  his  widow  for 
her  life,  ana  upon  her  death  one  half  to  the 
plaintiff,  William  P.  Mason,  and  one  half  to 
Elizabeth  R.  Cabot,  children  of  the  testator  of 
full  age  at  his  death. 

The  widow  died  on  June  17,  1872. 

In  April,  1873,  the  tax  in  question  was  as- 
sessed by  Jonathan  H.  Mann,  assessor  of  said 
district,  and  May  18,  1878,  plaintiffs  paid  de- 
fendant said  tax  under  protest  to  avoid  distraint 
or  other  forcible  process  to  collect  the  same. 

May  19,  1878,  plaintiffs  duly  made  claim 
upon  the  Commissioner  of  Internal  Revenue 
for  the  refunding  of  said  tax,  for  the  reason 
that  the  said  property  did  not  vest  in  possession 
in  the  plaintiffs,  cestui*  que  trust  until  the 
death  of  the  testator's  widow,  which  occurred 
after  October  1,  1870,  the  date  at  which  the  re- 
peal of  the  legacy  succession  tax  went  into 
effect,  and  that  the  tax  had  not  accrued  at  said 
date  so  as  to  come  within  the  saving  clause  of 
the  Act  of  repeal.  Act  of  July  14,  1870,  sec.  17. 

August  5, 1873,  the  Commissioner  of  Internal 
Revenue  rejected  the  appeal,  "  For  the  reason 
that  the  tax  accrued  under  the  128th  section  of 
the  Act  of  June  80,  1864,  and  was  saved  by 
section  17  of  the  Act  of  July  14, 1870, 16  8tat 
at  L. ,  266,  and  still  existing,  was  properly  as- 
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286,  upon  legacies  or  distributive  shares  of  per- 
sonal property  exceeding  the  sum  of  $1,000, 
passing,  after  the  passage  of  the  Act,  from  a 
decedent,  either  testate  or  intestate,  in  the  hands 
of  an  executor,  administrator  or  trustee,  vary- 
ing in  rate,  as  the  party  beneficially  entitled 
"was  less  or  more  remote  in  consanguinity,  or  a 
stranger  in  blood,  to  the  person  from  whom  it 
passed  ;  with  a  proviso,  that  legacies  or  distrib- 
utive interests  in  intestate  estates,  passing  to 
husband  or  wife,  should  be  exempt  from  such 
tax. 

Section  125  of  the  same  Act,  as  amended  by 
the  Act  of  June  13,  1866,  14  Stat,  at  L.,  140, 

Provides  that  this  legacy  tax  or  duty  "  Shall  be 
ue  and  payable  whenever  the  party  interested 
in  such  legacy  or  distributive  share  or  property 
or  interest  aforesaid  shall  become  entitled  to  the 
possession  or  enjoyment  thereof,  or  to  the  ben- 
eficial interest  in  the  profits  accruing  there- 
[6911  fr°m>"  etc-  I*  also  provides  that  it  shall  be  a 
'  -*  lien  for  twenty  years,  unless  sooner  paid,  upon 
the  property  taxed  ;  and  the  executor,  adminis- 
trator or  trustee  having  charge  of  the  property, 
is  required,  within  thirty  days  after  he  shall 
have  taken  charge  of  the  trust,  to  give  notice 
thereof  to  the  assessor  of  the  district  in  which 
the  deceased  last  resided.  He  is  also  required, 
before  payment  of  the  legacy  to  the  legatee,  to 
pay  the  tax  to  the  collector.  As  a  preliminary 
to  the  payment  of  the  tax  to  the  collector,  he  is 
further  required  to  make  out  in  duplicate  a 
schedule,  list  or  statement  containing  the  names 
of  every  person  entitled  to  any  beneficial  inter- 
est in  the  property,  together  with  the  clear 
value  of  such  interest,  the  original  of  which  he 
renders  to  the  assessor,  and  the  duplicate  of 
which  "  shall  be  by  him  immediately  delivered 
and  the  tax  thereon  paid  to  such  collector."  The 
collector  gives  him  a  receipt,  which  is  his 
voucher  for  that  much  paid  on  account  or*  the 
legacy,  in  his  settlement  with  the  legatee. 

By  the  3d  section  of  the  Act  of  July  14, 1*70, 
16  Stat,  at  L.,  256,  the  taxes  imposed  by  the 
laws  then  in  force  on  legacies  and  successions, 
among  others,  were  repealed  "On  and  after  the 
first  day  of  October,  eighteen  hundred  und 
seventy; "  and  by  the  17th  section  of  that  Act, 
p.  261,  it  was  enacted  that  "All  Acts  and  parts 
of  Acts  relating  to  the  taxes  herein  repealed, 
and  all  the  provisions  of  said  Acts,  shall  con- 
tinue in  full  force  for  levying  and  collecting  all 
taxes  assessed,  or  liable  to  be  assessed,  or  ac- 
cruing under  the  provisions  of  former  Acts  or 
drawbacks,  the  right  to  which  has  already  ac- 
crued or  which  may  hereafter  accrue,  under 
said  Acts;  and  for  maintaining  and  continuing 
liens,  fines,  penalties  and  forfeitures  incurred 
under  and  by  virtue  thereof.  And  this  Act  shall 
not  be  construed  to  affect  any  act  done,  right 
accrued  or  penalty  incurred  under  former  Acts, 
but  every  such  right  is  hereby  saved." 

The  court  below  decided  that  the  tax  in  ques- 
tion had  been  properly  exacted  and  collected, on 
the  ground  that  the  right  to  it  had  accrued  to  the 
United  States  before  October  1, 1870,  when  the 
repealing  Act  took  effect,  and  was  within  the 
saving  clauses  of  the  17th  section. 

The  contention  of  the  plaintiffs  in  error,  on 
the  other  hand,  is,  that  the  tax  upon  the  legacy 
did  not  become  a  claim  in  favor  of  the  govern- 
ment until  the  legacy  itself  became  payable;  and 
is  the  payment  of  the  legacy  was  postponed  un- 
See  14  Otto. 


til  the  death  of  the  widow.  In  whom  it  vested 
during  her  life,  which  occurred  June  17,  1878,  f692 
after  the  repealing  Act  had  taken  effect,  there 
was  no  right  accrued  at  that  time  that  could  be 
saved  by  the  exceptions. 

It  is  our  opinion  that  the  tax  was  illegally  de- 
manded and  collected. 

The  property  or  fund  which  is  the  subject  of 
the  legacy  was  expressly  exempt  from  tax  or 
duty,  in  the  hands  of  the  trustee,  during  the 
life  of  the  testator's  widow.  It  seems  to  us  very 
plain  that  the  trustee  was  not  bound  to  make 
return  of  the  legacy  upon  the  schedule,  list  or 
statement  specified  in  section  125  of  the  Act  of 
1864,  until,  by  the  death  of  the  owner  of  the 
life  estate,  the  legacy  became  payable  to  those 
entitled  in  remainder;  for  the  delivery  of  that 
list  or  statement  to  the  assessor  is  to  be  followed 
immediately  by  a  delivery  by  the  trustee  of  its 
duplicate  to  the  collector,  and  the  tax  paid  there- 
on to  such  collector;  whereas,  by  the  express 
terms  of  the  section,  as  amended  by  the  Act  of 
1806,  the  tax  or  duty  becomes  due  and  payable 
only  when  "the  party  interested  in  such  legacy, 
etc.,  shall  become  entitled  to  the  possession  or 
enjoyment  thereof,"  etc.  The  return  for  assess- 
ment and  the  actual  payment  of  the  tax,  there- 
fore, are  made  by  the  law  so  nearly  simultane- 
ous as  that  one  follows  the  other  in  immediate 
succession;  and  it  cannot  well  be  said,  upon  the 
terms  of  the  Act,  that  the  right  to  the  tax  has 
become  vested  until  the  obligation  arises  to  list 
the  property  for  taxation.  The  subject  of  the 
tax  is  the  interest  of  the  legatees  in  remainder; 
but  it  is  not  taxable  as  a  remainder,  for,  by  the 
terms  of  the  law,  it  does  not  become  a  subject  of 
taxation  until  the  right  accrues  to  reduce  it  to 
possession.  Until  then,  it  is  expressly  exempt 
from  taxation. 

The  amendment  to  section  '  125  of  the  Act  of 
1864,  made  by  the  Act  of  1866,  which  requires  [693 
the  trustee  to  give  written  notice  to  the  assessor 
of  his  trust  within  thirty  days  after  he  shall 
have  taken  charge  of  it,  is  not  material  to  the 
argument,  because  it  docs  not  appear  that  this 
requirement  has  any  other  purpose  than  to  give 
information  to  the  officer  for  future  use.  It 
does  not  seem  to  have  any  connection  with  the 
present  assessment  and  collection  of  the  tax. 

The  provision  in  section  125  of  the  Act  of 
1864,  that  the  tax  or  duty  thereby  imposed  shall 
be  a  lien  or  charge  upon  the  property  bequeathed 
for  twenty  years,  or  until  the  same  is  paid  with- 
in that  period,  determines  nothing  as  to  the  time 
when  the  tax  accrues.  It  becomes  a  lien  only 
from  that  time,  for  the  lien  presupposes  the  ex- 
istence of  the  tax,  for  which  it  is  a  security,  and 
is  a  charge  upon  the  property,  out  of  which  it 
is  payable  and  upon  which  it  is  imposed.  In 
the  present  .case  it  is  clear,  beyond  dispute,  that 
during  the  life  estate  of  the  widow  there  was  no 
lien  upon  the  fund  because  during  that  period 
it  was  expressly  exempt  from  the  tax. 

In  the  case  of  Clappv.  Mason,  94  U.  8.,  589 
[XXIV.,  212],  a  similar  question,  as  to  the  lia- 
bility of  these  parties  under  the  same  will,  for 
a  tax  collected  on  their  succession  to  the  real 
estate  of  the  testator,  devised  upon  the  same 
limitations,  was  decided  in  their  favor.  The 
court,  in  that  case,  said:  "It  is  manifest  that 
the  right  does  not  accrue  until  the  duty  can  be 
demanded;  that  is,  when  it  is  made  payable." 
P  592. 


Digitized  by 


Google 


895 


694-707 


Supreme  Court  of  the  United  States. 


Oct.  Term, 


The  statement  is  equally  applicable  here,  and 
leads  to  a  similar  result. 

No  right  to  the  payment  of  the  tax  had  ac- 
crued at  the  date  when  the  repealing  Act  took 
effect;  and,  therefore,  none  to  collect  it  can  be 
deduced  from  its  saving  clauses. 

Tlu  judgment  of  the  Uircuit  Court  it,  there- 
fore, reversed,  with  instructions  to  render  a  judg- 
ment upon  the  agreed  statement  of facts,  in  favor 
of  the  plaintiffs  below,  for  the  amount  therein 
specified. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


894]  EDWIN  A.  MERRITT,  Collector  of  the 
Port  of  New  York,  Plff.  in  Err., 
v. 

SAMUEL  WELSH  et  al. 
(See  8.  C,  U  Otto,  8M-707.) 
Duties  on  sugars — standard  prescribed. 

1.  Under  the  Revised  Statutes,  and  section  8  of 
the  Act  of  March  3, 1876,  the  dutiable  quality  of 
sugars  in  to  be  decided  by  their  actual  color,  graded 
by  the  Dutch  standard. 

2.  The  Secretary  of  the  Treasury  is  not  authorized 
to  adopt  a  different  standard  from  that  prescribed 
b"  Congress. 

[No.  1066.] 
Argued  Jan.  19,  20,  1882.  Decided  Mar .6,1882. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Mr.  Samuel  P.  Phillips,  Solicitor-Gen. , for 
plaintiff  in  error. 

Messrs.  William  M.  Evarts,  Stephen 
G.  Clarke  and  Edwin  B.  Smith,  for  de- 
fendants in  error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  brought  by  S.  &  W. 
Welsh,  the  plaintiffs  below,  to  recover  back  du- 
ties alleged  by  them  to  have  been  illegally  ex- 
acted by  the  defendant  below,  as  Collector  of 
the  Pon  of  New  York,  on  certain  sugars  im- 
ported by  them.  The  importations  were  made 
in  1879,  and  were  subject  to  the  duties  imposed 
by  schedule  G,  section  2504,  of  the  Revised 
Statutes,  and  by  the  3d  section  of  the  Act  of 
March  3,  1875,  chapter  127,  18  Stat,  at  L.,  339, 
which  are  in  the  following  words: 

"Sec.  2504,  schedule  G: 

Sugar  not  above  number  seven,  Dutch  stand- 
ard in  color:  one  and  three  quarter  cents  per 
pound. 

Sugar  above  number  seven,  and  not  above 
number  ten,  Dutch  standard  in  color;  two 
cents  per  pound. 

Sugar  above  number  ten,  and  not  above  num- 
ber thirteen,  Dutch  standard  in  color;  two  and 
one  quarter  cents  per  pound. 

Sugar  above  number  thirteen,  and  not  above 
number  sixteen,  Dutch  standard  in  color;  two 
and  three  quarter  cents  per  pound. 

Sugar  above  number  sixteen,  and  not  above 
number  twenty,  Dutch  standard  in  color;  three 
and  one  quarter  cents  per  pound." 

Etc.,  etc. 

The  following  sections  of  the  Revised  8tat- 
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utes  were  appended  as  provisos  to  the  original 
Acts  from  which  the  above  articles  were  taken: 

"Sec.  2914.  The  standard  by  which  the  color  [695] 
and  grades  of  sugar  are  to  be  regulated  shall  be 
selected  and  furnished  to  the  collectors  of  such 
ports  of  entry  as  may  be  necessary,  by  the  Sec- 
retary of  the  Treasury,  from  time  to  time,  and 
in  such  manner  as  he  may  deem  expedient 

Sec.  2915.  The  Secretary  of  the  Treasury 
shall,  by  regulation,  prescribe  and  require  that 
samples  from  packages  of  sugar  shall  be  taken 
by  the  proper  officers,  in  such  manner  as  to  as- 
certain the  true  quality  of  such  sugar;  and  the 
weights  of  sugar  imported  in  casks  or  boxes 
shall  be  marked  distinctly  by  the  custom-house 
weigher, by  scoring  the  figures  indelibly  on  each 
package." 

To  the  foregoing  duties, 25  per  cent  was  added 
by  the  3d  section  of  the  Act  of  March  8,  1875. 

The  plaintiffs  claimed  that  the  sugars  im- 
ported were  all  below  number  7,  Dutch  stand- 
ard in  color  and  were,  therefore,  chargeable, 
under  schedule  G,  with  only  a  duty  of  one  and 
three  quarter  cents  per  pound,  with  the  addi- 
tion of  25  per  cent  under  the  Act  of  1875.  The 
defendant,  under  general  instructions  from  the 
Treasury  Department,  rated  them  at  a  higher 
grade,  and  charged  a  duty  of  two  cents  upon 
some  of  them,  and  two  and  one  quarter  cents 
upon  others,  with  the  addition  of  the  twenty- 
five  per  cent  under  the  Act  of  1875.  This  ac- 
tion of  the  defendant  was  based  on  the  position 
that  the  sugars  in  question  bad  been  colored  by 
artificial  means,  so  as  to  reduce  them,  in  ap- 
pearance, below  the  grade  of  the  Dutch  stand- 
ard to  which  they  properly  belonged  according 
to  the  amount  oi  crystallized  sugar  which  they 
contained,  as  shown  by  chemical  test  by  the 
polariscope. 

The  treasury  instructions  under  which  the 
test  was  applied  were  issued  on  the  19th  of 
July,  and  2d  of  September,  1879.  After  pre- 
mising that  it  had  been  decided  by  the  courts 
that  the  term  "Dutch  standard  in  color,"as  used 
in  the  statutes,  means  the  color  of  the  sugar 
obtained  by  the  ordinary  processes  of  manufact- 
ure as  practiced  at  the  time  of  the  enactment 
of  the  law,  and  that  any  means  used  to  degrade 
the  color  of  sugars,  during  or  after  the  process 
of  manufacture,  is  a  fraud  upon  the  revenue, 
the  instruction  of  July  19,  1879,  declares  that: 

"All  sugars  containing  ninety  per  cent  and 
not  more  than  ninety -four  per  cent  of  crystal- 
lizable  sugar,  the  apparent  color  of  which  is 
not  above  No.  7,  Dutch  standard  in  color,  [696] 
shall  be  classified  as  above  No.  7  and  not  above 
No.  10,  Dutch  standard  in  color. 

All  sugars  containing  more  than  ninety-four 
per  cent  of  crystal  lizable  sugar,  the  apparent 
color  of  whicn  is  not  above  No.  10,  Dutch 
standard  in  color,  shall  be  classified  as  above 
No.  10  and  not  above  No.  18,  Dutch  standard 
in  color." 

As  the  presence  of  water  in  the  sugars  was 
found  to  interfere  with  uniform  results,  the  in- 
struction was  changed  in  September,  as  follows: 
"  All  sugars,  the  apparent  color  of  which,  as 
imported,  is  not  above  No.  7,  Dutch  standard 
in  color,  and  which  contain  over  ninety-three 
per  cent  and  not  over  ninety-seven  per  cent  of 
crystallizable  sugar  in  one  hundred  parts  of  the 
dry  substance,  shall  be  classified  as  No.  7  and 
not  above  No.  10,  Dutch  standard. 
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All  sugars,  the  apparent  color  of  which,  as 
imported,  is  not  above  No.  10,  Dutch  standard 
in  color,  and  which  contain  over  ninety-seven 
per  cent  of  crystallizable  sugar  in  one  hundred 
ports  of  the  dry  substance,  shall  be  classified  as 
above  No.  10  and  not  above  No.  13,  Dutch 
standard." 

It  was  shown,  beyond  dispute,  on  the  trial, 
that,  so  far  as  their  color  was  concerned,  the 
sugars  were  below  No.  7  of  the  Dutch  standard, 
a  grade  chargeable,  by  the  statute,  with  only 
one  and  three  quarters  cents  per  pound;  but  the 
court  allowed  the  defendant  to  prove,  if  he 
could,  that  the  color  of  the  sugars  was  an  arti- 
ficial color,  imparted  after  the  process  of  manu- 
facture, or,  after  they  became  the  sugars  of 
commerce.  As  no  proof  was  offered  to  show 
that  the  sugars  were  artificially  colored  after  the 
process  of  manufacture  was  completed,  the  court 
instructed  the  jury  to  find  a  verdict  for  the 
plaintiffs  for  the  difference  of  duty. 

The  defendant  offered  to  prove  that  color  was 
imparted  to  the  sugars  in  the  course  of  manu- 
facture, by  the  use  of  nn  extra  quantity  of  lime 
(some  quantity  of  which  is  always  used  to  neu- 
tralize acids)  or  by  the  introduction  of  molasses, 
and  increasing  the  temperature  of  the  vacuum 
[6971  !)an  or  boiler;  but  this  evidence  the  court  held 
1  to  be  incompetent.  To  narrow  the  point  of  dif- 

ference, the  defendant  offered  to  show  that  col- 
oring matter,  namely:  molasses,  was  introduced 
into  the  vacuum  pan  or  boiler,  after  the  mass 
had  been  brought  to  the  state  of  sugar,  but  be- 
fore its  final  passage  through  the  coolers  and  the 
centrifugal  tubs,  the  last  process  through  which 
it  goes;  but  this  evidence  was  also  decided  to  be 
incompetent. 

The  position  and  argument  of  the  defendant 
may  be  more  fully  shown  by  the  instructions 
which  his  counsel  asked  the  court  to  give  the 
jury,  and  which  were  severally  refused.  They 
were  as  follows: 

"1.  That,  if  the  jury  shall  find  from  the  evi- 
dence that  the  true  color  of  the  sugar,  in  suit, 
as  ascertained  by  comparing  them  in  every 
respect  with  the  standard  selected  by  the  Sec- 
retary of  the  Treasury  and  actually  used  in  as- 
certaining and  determining  their  dutiable  char- 
acter, was  not  sugar '  not  above  number  seven 
Dutch  standard  in  color'  they  shall  find  a  ver- 
dict for  the  defendant. 

2.  That,  if  they  shall  find  from  the  evidence 
that  on  December  22, 1870,  and  prior  thereto, 
the  sugars  of  commerce  were  comprised  sub- 
stantially of  crystallized  sugar  and  molasses  and 
that  the  color  of  the  different  grades  of  such 
sugar  was  produced  by  molasses,  the  highest 
grades  being  No.  20,  Dutch  standard  in  color, 
having  no  molasses  in  them, and  the  lower  grades 
being  16, 18, 10  and  7,  Dutch  standard  in  color, 
having  molasses  in  them,  each  of  the  lower 
grades  having  more  molasses  than  the  other,  so 
that  the  greatest  quantity  of  molasses  was  con- 
tained in  the  lowest  grades; 

And  if  the  jury  shall  also  find  from  the  evi- 
dence that  the  sugars  in  suit  were  not  generally 
known  as  the  sugars  of  commerce  in  December 
22. 1870,  and  prior  thereto,  and  that  their  color 
at  the  time  of  importation  was  not  produced  by 
molasses,  but  was  produced  by  the  introduction 
of  some  foreign  substance  after  the  sugars  were 
made  for  the  purpose  of  giving  to  them  a  color 
darker  than  their  true  color; 
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•  And  if  the  jury  shall  also  find  from  the  evi- 
dence that  the  true  color  of  said  sugars  is  dif- 
ferent from  its  apparent  color,  and  that  the  true 
color  of  said  sugars  at  the  time  of  their  importa- 
tion was  above  No.  7,  Dutch  standard  in  color, 
they  shall  find  a  verdict  for  the  defendant. 

8.  If  the  jury  shall  find  that  the  sugars  were  [698] 
colored  with  burnt  molasses,  and  were  manufact- 
ured prior  to  the  time  when  the  burnt  molasses 
was  introduced  into  the  vacuum  pan,  and  that 
the  same  was  so  introduced  into  the  pan  merely 
for  the  purpose  of  producing  a  dark  surface 
color  upon  the  sugars,  so  that  the  sugars,  the 
true  color  of  which  was  above  No.  7,  Dutch 
standard  in  color,  appeared  to  the  eye  by  com- 
parison with  the  Dutch  standard  in  color,  to  be 
sugars  not  above  No.  7,  Dutch  standard  in  color, 
and  shall  also  find  that  the  true  color  of  the 
sugar  when  it  became  manufactured  was  above 
No.  7,  Dutch  standard  in  color,  they  shall  find 
a  verdict  for  the  defendant" 

The  court  ruled  there  was  no  evidence  to  sub- 
mit to  the  jury  tending  to  show  that  the  color 
was  not  imparted  to  the  sugar  during  the  proc- 
ess of  manufacture. 

"4.  If  the  jury  shall  find  from  the  evidence  that 
the  Dutch  standard  consists  of  sugars  in  which 
the  color  indicates  the  grade  of  the  sugar,  and 
shall  alu)  find  that  the  color  of  the  samples  in 
suit  does  not  iudicate  at  all  the  grades  of  the 
sugar,  but  that  the  sugars  in  suit  are,in  fact,  of 
a  high  grade,  say  number  16  as  indicated  by  the 
Dutch  standard,  but  have  a  surface  color  of  the 
lowest  grade,  say  not  above  No.  7,  Dutch  stand- 
ard in  color,  which  surface  color  was  imparted 
to  it  after  the  crystals  of  sugar  were  found  in 
the  vaccum  pan  at  a  time  when  the  boiling  of 
the  sugar  was  completed,  they  shall  find  a  ver- 
dict for  the  defendant. 

C.  That  the  surface  or  external  color  of  the 
sugars  in  suit  was  not,  necessarily,  the  color  by 
which  their  dutiable  character  was  to  be  ascer- 
tained, but  the  true  color  of  the  sugars  in  suit, 
as  ascertained  by  comparison  with  the  standard 
which  was  in  use  by  the  Collector,  and  was  act- 
ually used  for  the  purpose  of  ascertaining  the 
dutiable  character  of  the  sugars  in  suit,  was 
the  color  to  guide  him  in  ascertaining  and  levy- 
ing duties  upon  them. 

6.  That,  if  the  jury  shall  find  from  the  evi- 
dence that  the  surface  or  external  color  of  the 
sugars  in  suit  was  produced  by  the  introduction 
of  a  foreign  substance,  at  a  time  subsequent  to 
the  manufacture  of  sugar,  and  shall  also  find 
from  the  evidence  that  when  said  foreign  sub-  [699] 
stance  is.  removed  from  the  surface  of  said  sug- 
ars, that  they  have  not  a  color  of  sugars  not 
above  No.  7,  Dutch  standard  in  color,  but  do 
have  a  color  of  sugars  above  No.  7,  Dutch  stand- 
ard in  color,  they  shall  find  a  verdict  for  de- 
fendant." 

The  court  ruled  there  was  no  evidence  to  sub- 
mit to  the  jury  tending  to  show  that  the  color 
was  not  imparted  to  the  sugar  during  the  proc- 
ess of  manufacture. 

"7.  That,  for  tariff  purposes,  centrifugal  sug- 
ars are  required  to  have  a  color  obtained  by  the 
process  of  manufacture,  without  the  introduc- 
tion of  any  foreign  substance  in  the  process  of 
manufacture  for  the  purpose  only  of  obtaining 
a  darker  color  than  that  which  the  sugars  would 
have  obtained  in  the  natural  process  of  manu- 
facture. 
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8.  That,  if  the  jury  shall  find  from  the  evi- 
dence that  a  foreign  substance  was  introduced 
iato  the  sugars  in  suit,  during  the  process  of  the 
manufacture,  which  made  them  darker  in  color 
than  they  would  have  been  but  for  the  introduc- 
tion of  such  foreign  substance,  and  shall  also 
find  from  the  evidence  that  but  for  the  introduc- 
tion of  said  foreign  substance  the  apparent  color 
of  the  sugars  in  suit  would  not  have  been  that 
of  sugars  not  above  No.  7,  Dutch  standard  in 
color,  but  would  have  been  of  a  higher  grade, 
they  shall  find  a  verdict  for  the  defendant. 

9.  The  jury  may  examine  the  samples  of  the 
sugars  in  suit,  and  themselves  compare  them 
with  the  sugars  of  the  Dutch  standard;  and  that 
if  the  jury  find  as  a  matter  of  fact  that  the  sug- 
ars in  suit  are  not  of  the  color  of  any  of  the  col- 
ors of  the  Dutch  standard,  they  may  find,  as  a 
matter  of  fact,  whether  the  defendant  erred  in 
his  classification. 

And  that  if  they  find  the  Collector  did  classi- 
fy the  sugars  in  suit  according  to  their  true  col- 
or from  the  best  means  in  his  control,  they  may 
find  for  the  defendant. 

10.  Sugar  is  above  No.  7,  Dutch  standard  in 
color,  within  the  intent  of  the  statute,  if  it  be 
above  that  number  when  reduced  mechanically 
to  the  same  fineness  and  packed  in  the  same 
manner  as  such  standard. 

11.  Sugars  composed  of  crystals  larger  than 
those  of  the  standards  furnished  by  the  Secre- 
tary of  the  Treasury  may  properly  be  reduced 
to  the  same  fineness  as  those  of  such  standards, 
and  packed  in  bottles  in  the  same  manner  for 
comparison  with  such  standards,  in  order  to  de- 
termine the  color  or  classification." 

It  will  be  perceived  that  the  real  question  in 
the  case  is,  whether  (supposing  that  sugars  are 
not  artificially  colored  for  the  purpose  of  avoid- 
ing duties  after  being  manufactured)  their  duti- 
able quality  is  to  be  decided  by  their  actual  color, 
graded  by  the  Dutch  standard,  or  by  their  sac- 
charine strength  as  ascertained  by  chemical  tests. 
The  plaintiff  maintains  the  former  proposition; 
the  defendants,  the  latter. 

The  test  described  by  the  statute  is  "  Dutch 
standard  in  color."  The  first  question  that  nat- 
urally arises  is:  if  Congress  desires  the  applica- 
tion of  the  chemical  test,  in  order  to  determine 
the  saccharine  strength  of  the  sugar,  why  does 
not  Congress  say  so  ?  There  are  two  very  distinct 
and  different  modes  of  distinguishing  sugar:  by 
its  color,  and  by  the  intrinsic  percentage  of  spe- 
cific crystalline  sugar  in  the  mass.  One  is  de- 
termined by  a  color  standard,  the  other  by  a 
chemical  standard.  Which  of  these  did  Con- 
gress adopt?   We  think,  clearly,  the  former. 

Perhaps  Congress  may  have  acted  under  a 
mistaken  idea,  that  color  would  always  indicate 
■quality.  Perhaps,  up  to  the  time  that  the  law 
was  passed,  as  the  processes  of  manufacture  had 
been  conducted,  color  was  an  approximate  or 
general  indication  of  quality.  Suppose  this 
to  be  so,  does  it  derogate  from  the  fact,  that  color 
was  the  standard  which  Congress,  with  the  lights 
which  it  had,  saw  fit  to  Adopt?  Does  it  not  tend 
to  fortify  that  fact?  If  it  be  found  by  expe- 
rience that  the  standard  is  a  fallacious  one,  can 
the  Executive  Department  supply  the  defects 
of  legislation?  Congress  alone  has  the  author- 
ity to  levy  duties.    Its  will  alone  is  to  be  sought. 

It  appears  very  clear,  from  the  evidence,  that 
the  Dutch  standard  is  a  color  standard  only. 
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As  applied  to  the  sugars  of  the  Island  of  Java, 
brought  to  the  mother  country,  it  was,  undoubt- 
edly, a  very  fair  standard  of  the  quality  of  sug- 
ar. The  juice  of  the  cane  was  reduced  in  open 
boilers,  and  the  viscous  or  molasses  matter  was 
expelled  by  drainage,  assisted  by  percolation  of 
water  from  a  covering  of  white  clay,  which  im- 
proved the  sugar  both  in  quality  and  color.  The 
sugar  merchants  of  Holland  adopted  a  scale  of 
colors  from  No.  1  to  No.  20,  which  is  exhibited  [701] 
in  small  square  bottles,  containing  sugar  of  the 
different  shades  of  color  from  dark  up  to  nearly 
white.  These  bottles  were  prepared  by  leading 
firms  of  high  standing  in  Holland,  ana  were  ac- 
cepted by  the  trade  as  the  true  standard  by 
which  to  estimate  the  grade  of  sugars.  Other 
nations  adopted  it  as  a  matter  of  convenience. 
It  was  not  an  infallible  test  of  quality;  because 
some  sugars  had  a  higher  color  than  their  in- 
trinsic character  entitled  them  to,  whilst  others 
had  a  lower.  Nevertheless,  no  more  convenient 
standard  was  at  hand;  and  if,  by  the  feel  or 
the  taste  or  other  physical  indications,  the  mer- 
chant had  reason  to  believe  that  the  standard 
was  not  a  strictly  accurate  test  of  quality  in  a 
particular  case,  he  exercised  his  own  judgment 
as  to  the  price  he  would  give  or  take  for  the 
article. 

In  process  of  time  new  modes  of  manufacture 
were  adopted;  the  vacuum  pan  in  place  of  the 
open  boiler,  for  condensing  the  liquor;  the  cen- 
trifugal tube  in  place  of  the  old  inverted  cone, 
or  leech  tub,  for  expelling  the  molasses;  and 
animal  charcoal,  instead  of  clayey  infiltration, 
for  refining  and  whitening  the  result.  The  per- 
fection of  the  refining  process  as  now  practiced, 
renders  color  in  raw  sugars  a  matter  of  little 
consequence,  provided  they  contain  abundance 
of  saccharine  matter.  The  color  standard  has 
come  to  be  a  precarious  one.  Still, if  the  gov- 
ernment chooses  to  adhere  to  it,  it  is  bound  by 
it.  If  Congress,  as  it  has  done,  adopts  the  color 
standard,  it  is  not  for  the  customs  department 
to  adopt  a  different  one.  When  Congress  chooses 
to  do  this,  it  will  be  time  enough  for  the  cus- 
tom-house to  follow.  As  before  said,  Congress 
alone  has  the  power  to  lay  taxes  and  duties. 

Great  stress  is  laid  on  the  charge  that  sugars 
are  manufactured  in  dark  colors  on  purpose  to 
evade  our  duties.  Suppose  this  is  true;  has  not 
a  manufacturer  a  right  to  make  his  goods  as  he 

f>leases?  If  they  are  less  marketable,  it  is  his 
088;  if  they  are  not  less  marketable,  who  has  a 
right  to  complain?  If  the  duties  are  affected, 
there  is  a  plain  remedy.  Congress  can  always 
adopt  such  laws  and  regulations  as  it  may  deem 
expedient  for  protecting  the  interest  of  the  gov- 
ernment. If,  in  the  case  under  consideration, 
a  color  standard  is  insufficient,  a  different  one 
is  ready  to  hand:  that  of  the  polariscope,  or 
other  chemical  test.  If  the  quantity  of  saccha-  1 70*1 
rine  matter  in  sugar,  or  its  state  of  advance- 
ment from  the  raw  state  to  a  condition  of  refine- 
ment, is  desirable  as  a  dutiable  standard,  let  it  be 
so  declared  by  the  laws;  and  then  the  merchant 
will  know  on  what  he  has  to  depend.  Uncer- 
tainty and  ambiguity  are  the  bane  of  commerce. 
Discretion  in  the  custom-house  officer  should 
be  limited  as  strictly  as  possible.  It  has  been 
said,  with  much  truth,  "Where  law  ends,  tyr- 
anny begins." 

It  is  argued  that,  although  the  Dutch  stand- 
ard of  color  is  named  in  the  statute,  yet  the 
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intent  of  the  law  was  to  adopt  it  as  a  standard 
of  quality;  and  if,  in  consequence  of  changes 
in  the  mode  of  manufacture,  it  ceases  to  be  such, 
the  reason  of  the  law  ought  to  prevail,  and  qual- 
ity ought  to  be  still  the  test  And  that  quality 
was  the  object  sought  is  inferred  from  the  lan- 
guage of  sections  2914  and  2915  of  the  Revised 
Statutes. 

This  reasoning  would  be  very  good  if  the  law 
prescribing  the  standard  were  not  explicit  in  its 
terms.  Whatever  may  have  been  in  the  minds 
of  individual  members  of  Congress,  the  legisla- 
tive intent  is  to  be  sought,  first,  from  the  words 
they  have  used.  If  these  are  clear,  we  need  go 
no  further;  if  they  are  obscure  or  ambiguous, 
then  the  intent  may  have  to  be  sought  out  by 
reference  to  the  context,  to  previous  or  concur- 
rent enactments,  to  the  history  of  the  sit  or 
trade,  to  general  history,  to  anything  that  will 
throw  light  on  the  meaning  of  the  obscure  or 
ambiguous  terms  used.  But  there  is  no  obscu- 
rity or  ambiguity  here.  Two  tests  for  fixing  the 
dutiable  grade  of  sugars,  were  open  to  the  leg- 
islative choice:  that  of  color  and  that  of  consti- 
tution or  chemical  quality.  Congress  chose  the 
the  former.  It  is  not  strange  that  it  did  so:  the 
color  test  had  long  been  used  and  was  well 
calculated  to  designate  quality  in  the  old  sugars, 
manufactured  in  the  old  way.  But  in  making 
its  election,  Congress  did  not  leave  any  room 
for  doubt  as  to  its  meaning.  It  used  apt  terms 
to  express  it:  terms  free  from  all  ambiguity  and 
obscurity.  If  the  test  adopted  fails  to  effect  the 
desired  object,  the  inconvenience  or  loss  to  the 
treasury  need  only  be  temporary:  it  can  be 
changed  at  any  moment.  And  it  is  better  to 
submit  to  a  temporary  inconvenience  than  to 
set  the  laws  all  afloat  by  laying  down  a  canon 
of  construction  which  leaves  the  plain  words 
and  seeks  to  spell  out  or  guess  at  the  supposed 
intent  of  the  Legislature,  contrary  or  supple- 
mentary to  that  which  is  clearly  embodied  in  the 
words  ft  has  used. 

We  see  nothing  in  the  sections  referred  to,  to 
change  this  plain  and  simple  view  of  the  sub- 
ject Section  2914  merely  directs  that  the  stand- 
ards to  be  used  by  the  collectors  shall  be  fur- 
nished by  the  Secretary  of  the  Treasury.  This 
was  to  insure  certainty  and  uniformity  in  the 
selection  of  the  Dutch  standards.  The  evidence 
shows  that  the  Secretary  performed  this  duty  by 
procuring  the  standards  from  the  proper  parties 
at  Amsterdam,  and  furnishing  them  to  the  Col- 
lector. They  were  exactly  the  same,  however, 
as  those  procured  by  private  dealers.  It  cannot 
be  justly  contended  that  this  section  authorized 
the  Secretary  to  adopt  a  different  standard  from 
that  prescribed  by  Congress,  to  wit:  a  standard 
of  chemical  constitution  indicated  by  a  polari- 
scope,  instead  of  a  standard  of  color  indicated 
by  the  Dutch  glass  bottles,  carefully  sealed, 
graded  and  numbered.  This  would  be  to  give 
to  the  section  an  unnatural  force  and  cause  It  to 
overrule  the  primary  section  to  which  it  was  a 
proviso.  In  like  manner,  when  section  2915 
authorizes  the  Secretary,  by  regulation,  to  re- 
quire that  samples  from  packages  of  sugar  shall 
be  taken  in  such  manner  as  to  ascertain  the  true 
quality  of  such  sugar,  there  is  no  indication  of  an 
intent  to  change  the  dutiable  standard  adopted 
in  the  purview  of  schedule  0.  Even  if  it  be  con- 
ceded that  the  word  "  quality,"  as  here  used, 
has  reference  to  saccharine  purity  or  strength, 
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the  most  that  can  be  inferred  is,  that  it  was  the 
aim  of  Congress,  by  this  clause,  to  enable  the 
officers  to  take  samples  from  the  packages  in 
such  manner  as  to  secure  a  knowledge  of  their 
entire  contents,  in  the  interior  and  in  every 
part,  as  well  as  on  the  surface;  in  other  words, 
to  see  that  there  was  no  fraud  in  making  up  the 
packages.  It  was  supposed  that  the  true  quality 
of  an  entire  package  could  be  ascertained  by 
proper  care  in  taking  out  the  samples;  by  the 
manner  in  which  they  were  taken  out.  Whether 
the  quality  was  to  be  ascertained  by  any  other 
test  than  that  of  the  color  is  not  stated;  and,  if 
it  was,  there  is  no  indication  that  a  different 
standard  from  that  of  the  Dutch  standard  of 
color,  prescribed  in  the  principal  section,  was  to 
be  used  in  fixing  the  amount  of  duty.  It  may  flT|M1 
have  been  the  object  of  section  2915  to  detect  1  J 
the  use  of  artificial  coloring  on  the  surface  of 
the  packages,  applied  after  the  sugar  was  manu- 
factured and  after  the  packages  were  made  up. 
At  all  events,  we  think  that  there  is  nothing  In 
either  of  these  sections  that  modifies  or  qualifies 
the  plainly  prescribed  standard  by  which  im- 
ported sugars  were  to  be  graded  and  assessed 
for  duty. 

We  have  examined  the  prior  legislation  on 
the  subject  from  the  first  Act  of  1861,  12  Stat 
at  L.,  880,  down  to  the  Act  of  December,  1870, 
16  Stat,  at  L.,  897,  which  is  substantially  repro- 
duced in  the  Revised  Statutes;  but,  without  re- 
viewing the  laws  in  detail,  it  suffices  to  say  that 
we  find  nothing  in  this  legislative  history  to 
change  or  affect  our  views.  The  concession 
that  Congress  may  have  supposed  that  the  Dutch 
standard  of  color  would  be  a  sufficient  test  of 
quality,  answers  all  that  can  be  deduced  from 
the  prior  statutes.  If  experience  shows  that 
Congress  acted  under  a  mistaken  impression, 
that  does  not  authorize  the  Treasury  Depart- 
ment or  the  courts  to  take  the  part  of  legisla- 
tive guardians  and,  by  construction,  to  make 
new  laws  which  they  imagine  Congress  would 
have  made  had  it  been  properly  informed,  but 
which  Congress  itself,  on  being  properly  in- 
formed, has  not,  as  yet,  seen  fit  to  make.  It 
may  be  that  our  tariff  of  duties  is  evaded  by  giv- 
ing to  sugars,  hi  the  process  of  manufacture, 
a  low  grade  of  color.  If  this  be  so,  it  is  no 
more  than  every  manufacturer  does,  namely:  so 
to  manufacture  his  goods  as  to  avoid  the  bur- 
den of  high  duties,  provided  he  can  do  it  with- 
out injuring  their  marketability,  or  injuring  it 
less  than  the  duties  involved.  So  long  as  no 
deception  is  practiced;  so  long  as  the  goods  are 
truly  invoiced  and  freely  and  honestly  exposed 
to  the  officers  of  customs  for  their  examination, 
no  fraud  is  committed,  no  penalty  is  incurred. 
Heretofore,  it  has  been  thought  desirable,  in 
order  to  make  sugars  more  marketable,  to  use 
artificial  processes  for  bleaching  them.  The 
percolation  of  clay  water  through  the  mass  was 
one  of  the  means  adopted.  The  sprinkling  of 
refined  syrups  in  the  form  of  spray  on  the  sugar 
in  the  centrifugals  is  another.  If  the  manufact- 
urer uses  these  bleaching  processes  in  order  to 
make  his  sugars  more  salable,  why  may  be  not 
omit  to  do  so  in  order  to  render  them  less  duti- 
able; nay,  why  may  he  not  employ  an  extra  [7051 

auantity  of  molasses  for  that  purpose?  If,  after 
le  sugars  are  manufactured,  especially  after 
being  put  up  in  packages,  coloring  matter  is 
artificially  imposed,  it  might  be  a  different  mat- 
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ter.  The  sugars  would  then  have  a  different 
color  from  that  which  belonged  to  them  when 
manufactured.  This  might  be  held  to  be  a 
fraud  on  the  revenue.  But  it  is  unnecessary  to 
decide  this  question  in  this  case. 

A  better  remedy  than  that  of  making  a  forced 
construction  of  the  law  is  in  the  power  of  Con- 
gress Ul  that  has  to  be  done  is,  to  change  the 
law  so  as  to  reach  the  goods  in  their  new  form, 
if  it  is  thought  desirable  to  do  so.  If  the  law 
is  found  detective,  let  it  be  altered  so  as  to  at- 
tain the  result  desired. 

The  argument  that  the  sugars  in  question, 
are  not  " sugars"  in  the  sense  of  the  law,  be- 
cause the  standard  adopted  by  the  law  for  fix- 
ing the  grade  is,  as  to  the  sugars  in  question,  de- 
fective in  its  application,  is  too  metaphysical  to 
be  of  weight  in  the  consideration  of  the  ques- 
tion. They  are  sugars  of  commerce,  and  the 
complaint  of  the  custom-house  is,  that  they  are 
better  sugars  than  they  appear  to  be. 

We  tliink  that  the  decision  of  the  court  below 
vxu  right,  and  t/te  judgment  it  affirmed. 

True  oopy.  Test: 

Jama  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Mr.  Justice  Matthews  dissenting: 
It  seems  not  to  be  denied  by  the  opinion  of 
the  majority  of  the  court,  as  it  was  expressly 
conceded  by  the  court  below,  that  if  an  artifi- 
cial color  had  been  imparted  to  the  sugar  after 
its  manufacture,  by  which  it  was  made  identic- 
al in  appearance  with  the  color  of  the  sample 
of  the  Dutch  standard  of  a  particular  number, 
below  that  with  which  it  would  have  been 
classified  but  for  such  adulteration,  the  gov- 
ernment would  have  been  entitled  to  prove  the 
fact  and  exact  duties  according  to  the  classifi- 
cation of  sugar  of  equal  grade  in  its  natural 
color. 

This  admission  is  not  gratuitous,  but  is  re- 
quired upon  any  just  construction  of  the  law. 
And  yet  I  cannot  perceive  what  difference  there 
1 706 1  0Q£ut  to  be,  if  the  same  color  is  artificially  pro- 
1  '  duced  during  the  process  of  manufacture,  by 
the  introduction  of  foreign  matter,  not  neces- 
sary to  the  production  of  the  sugar,  and  intro- 
duced for  the  express  purpose  of  counterfeiting 
the  color  of  a  lower  grade,  in  order  to  evade 
the  law  and  escape  the  duties  imposed  by  it. 
This  is  precisely  what  the  plaintiff  in  error  of- 
fered to  prove  on  the  trial,  and  what,  by  the 
rulings  of  the  court,  he  was  net  permitted  to 
do.  In  my  opinion,  this  was  error,  for  which 
the  judgment  should  be  reversed. 

The  admission  that  it  would  be  unlawful  to 
produce  artificially  the  color  of  the  Dutch 
standard,  after  manufacture,  to  disguise  the 
grade  of  the  article,  is  inconsistent  with  the 
proposition  that  the  color  of  that  standard,  as  a 
visual  impression,  is  the  sole  ground  of  distinc- 
tion for  rating  duties  on  sugar;  and  yet  that 
proposition  is  the  only  foundation  that  supports 
the  judgment  of  the  court  below. 

The  phrase  **  No.  7,  Dutch  standard  in  color," 
and  other  similar  phrases  in  the  Act  of  Con- 
gress, were  not,  in  my  opinion,  intended  to  es- 
tablish mere  sensible  color  as  the  test  for  distin- 
guishing the  grades  of  sugar,  for  the  purposes 
of  the  Act,  so  as  to  embrace  every  description 
of  sugar  that  could  not,  by  the  unaided  eye, 
be  differentiated  in  color  from  the  sample.  If 
so,  sugar  of  the  highest  grade  in  other  respects 
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might  be  painted  on  the  surface  of  its  grains 
after  its  manufacture  was  complete,  without 
affecting  its  nature  or  quality  commercially  as 
sugar,  so  as  perfectly  to  imitate  an  article  of 
inferior  strength  and  value,  whose  color  had 
been  naturally  produced,  and  thus  be  imported 
at  a  lower  rate  of  duty  than  would  otherwise  be 
lawful.  For  if  mere  color  is  the  sole  test  to  be 
regarded  at  the  custom-house,  as  it  may  be  de- 
termined by  the  eye  alone,  on  comparison  with 
the  color  of  the  standard,  the  officer  has  no 
right  to  inquire  when  or  how  the  color  was  pro- 
duced, so  that  it  does  not  destroy  the  commer- 
cial character  of  the  article.  If  the  article  is 
and  continues  to  be  sugar,  and  corresponds  in 
color  with  the  color  of  the  sample  used  as  the 
standard,  it  is  to  be  rated  accordingly. 

A  color  imparted  to  sugar  artificially,  either 
during  the  process  of  manufacture  or  after  its 
completion,  and  which  it  would  not  contract, 
by  means  of  any  of  the  processes  necessary 
merely  to  the  production  of  sugar,  is,  in  my 
opinion,  not  its  natural  color  and  not  the  real 
and  true  color  of  the  Dutch  standard,  however 
closely  it  may  resemble  it,  or  however  impossi- 
ble it  may  be,  by  sight  merely,  to  distinguish  [707] 
it  from  the  color  of  the  sample.  It  is  a  mere 
imitation  and  counterfeit  of  the  Dutch  standard 
in  color;  for  that  means,  not  merely  an  abstract 
color,  of  a  certain  hue,  but  a  concrete  color  in- 
hering in  and  belonging  only  to  sugar  when 
produced  according  to  the  processes  which,  in 
the  Dutch  standard,  result  in  differences  of 
color,  according  to  differences  in  the  quality  of 
the  sugar  itself.  Congress,  by  the  use  of  the 
phrase  in  question,  intended  to  refer  to  color  as 
resulting  from  and  indicating  a  certain  quality 
of  sugar,  considered  in  reference  to  its  strength 
and  corresponding  value;  and  hence  used  words, 
not  descriptive  of  color,  in  reference  to  the  vari- 
ous hues  into  which  the  ray  of  light  is  divided 
by  the  differences  of  refrangibility  as  it  passes 
through  the  prism,  and  which  are  represented 
as  primitive  colors  to  the  human  eye  and  desig- 
nated by  their  associated  names.  Congress  did 
not  mean  to  scale  the  duty,  as  the  sugar  might 
be  considered,  according  to  such  a  standard, 
light  yellow,  yellow,  dark  yellow,  light  brown, 
brown,  dark  brown,  etc.  It  meant  to  divide 
sugars  for  purposes  of  duties,  according  as  they 
corresponded  with  certain  samples  of  other 
sugars,  produced  according  to  a  certain  known 
mode  of  manufacture  and  designated  in  com- 
merce as  well  as  in  the  statute,  as  of  the  Dutch 
standard,  and  classified  by  numbers,  according 
to  a  gradation  of  color,  resulting  from  that  mode 
of  manufacture  and  not  otherwise.  So  that,  to 
correspond  with  the  color  designated  as  a  par- 
ticular number  of  the  Dutch  standard,  the  sam- 
ple produced  must  have  to  the  sight,  not  merely 
a  color  so  like  it  that  the  eye  cannot  distinguish 
between  them,  but  the  resemblance  must  be,  in 
all  respects,  such  that  it  is  manifest  that  it  is 
not  a  mere  similarity  by  reason  of  imitation, 
but  an  identity  of  color,  because  it  has  resulted 
from  the  necessary  processes  of  the  manufact- 
ure, and  belongs,  by  necessity  of  its  nature,  to 
the  sugar  itself,  and  not  to  a  foreign  ingredient, 
mixed  with  it,  as  a  coloring  matter.  In  other 
words,  sugar,  which  is  classed  as  No.  7,  Dutch 
standard  in  color,  must  be  sugar  of  that  quality 
in  other  respects,  which,  in  the  Dutch  standard, 
has  a  color  known  as  No.  7. 
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For  these  reasons,  I  feel  compelled  to  dissent 
from  the  opinion  of  the  court,  and  am  author- 
ized to  state  that  Mr.  Justice  Harlan  concurs 
in  these  views. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


GERMAN  SAVINGS  BANK  m  the  Citt  op 
New  York,  Plff.  in  Err., 
[7081  t>. 

JOSEPH  ARCHBOLD,  Collector  of  Inteh- 

NAL  RKVKNUK. 
(See  8.  C,  14  Otto,  706-710.) 
Taxation  qf saving*  bank*. 

The  concluding  clause  of  section  8406  of  the  Re- 
vised Statutes,  exempting-  from  taxation  deposits  of 
money  in  savings  banks,  exempts  from  tax  all  de- 
posits to  the  extent  in  which  they  were  Invested  in 
United  States  securities,  and  also  to  the  extent  of 
SMOOl 

[No.  297.] 

Argued  Jan.  18, 19, 1882.  Decided  Mar.  6, 188t. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
.  States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Messrs.  William  M.  Evarts,  Lewis  San- 
ders, George  N.  Sander*,  John  8.  Woodward 
and  Segirniund  Kaufman,  for  plaintiff  in  error. 

Mr.  Samuel  F.  Phillips,  Solicitor- Gen., 
for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  plaintiff  is  a  Savings  Bank,  incorporated 
"by  the  Legislature  of  New  York,  and  the  defend- 
ant was  in  1876  a  Collector  of  Internal  Reve- 
nue in  the  district  in  which  the  plaintiff  did 
business.  The  present  action  is  brought  to  re- 
cover the  amount  of  certain  taxes  and  penalties 
collected  by  him  from  the  Bank  in  that  year. 
Its  determination  involves  the  construction  of 
the  concluding  clause  of  section  8408  of  the  Re- 
vised Statutes,  exempting  deposits  of  money  in 
savings  banks,  under  $2,000  from  the  tax  im- 
posed by  the  previous  clause  of  the  same  section 
on  deposits  generally.  The  section  declares,  that 
a  tax  of  one  twenty-fourth  of  one  per  cent  shall 
be  levied  each  month  on  the  average  amount  of 
deposits  of  money  .subject  to  payment  by  check 
or  draft,  with  any  person,  association,  company 
or  incorporation  engaged  in  the  banking  busi- 
ness. The  concluding  clause  provides  that  de- 
posits in  savings  banks"  Having  no  capital  stock, 
and  doing  no  other  business  than  receiving  de- 
posits to  be  loaned  or  invested  for  the  sole  benefit 
of  the  parties  making  such  deposits,  without 
profit  or  compensation  to  the  association  or  com- 
pany, shall  be  exempt  from  tax  on  so  much  of 
their  deposits  as  they  have  invested  in  securities 
of  the  United  States,  and  on  all  deposits  not  ex- 
ceeding $2,000  made  in  the  name  of  any  one 
person." 

[709]  The  plaintiff  is  a  Savings  Bank  of  the  char- 
acter here  mentioned,  hut  the  language  used  in 
expressing  the  exemption,  is  not  as  happy  as 
could  be  desired.  "Deposits  in  *  *  *  savings 
banks  *  *  *  shall  be  exempt  from  the  tax 
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on  so  much  thereof  as  they  have  invested  in 
securities  of  the  United  States  *  *  *  and  on 
all  deposits  not  exceeding  $2,000,"  is  the  form 
in  which  the  law  is  given.  "  Deposits  on  de- 
posits "  not  exceeding  a  certain  amount  is  not  a 
felicitous  mode  of  expressing  the  legislative 
purpose.  The  Bank,  believing  that  the  exemp- 
tion extended  to  $2,000  of  all  deposits,  reported 
the  balance  as  the  amount  of  its  deposits  sub- 
ject to  the  tax,  and  paid  the  sum  of  £268,  as- 
sessable thereon.  The  Collector  of  Internal 
Revenue  took  a  different  view  of  the  law,  and 
held  that  the  exemption  applied  only  to  such 
deposits  as  amounted -to  $2,000  or  under  that 
sum.  He,  accordingly,  levied  upon  all  other 
deposits  a  tax,  which  amounted  to  $5,286;  and 
although  the  Savings  Bank  acted  on  the  advice 
of  counsel  and,  as  the  court  specifically  finds, 
in  good  faith,  without  any  fraudulent  intent, 
ana  readily  informed  the  Collector,  at  his  re- 
quest, of  the  amount  of  all  its  deposits,  that  of- 
ficer added  to  this  $6,286,  a  penalty  of  100  per 
cent,  as  though  the  return  made  by  the  Bank 
had  been  a  false  and  fraudulent  one;  and,  also, 
a  further  penalty  of  5  per  cent  for  a  failure  to 
pay  the  tax  assessed  within  the  prescribed  pe- 
riod, and  interest  upon  the  whole,  making  the 
gross  sum  of  $10,888.52.  This  amount  being 
collected  by  distraint,  the  present  action  is 
brought  to  recover  it. 

The  concluding  clause  of  the  section  in  ques- 
tion, in  our  judgment,  intended  to  exempt  from 
the  tax  all  deposits  to  the  extent  in  which  they 
were  invested  in  United  States  securities,  and 
also  to  the  extent  of  $2,000.  We  think  that  the 
term  "deposits,"  as  it  is  last  used,  is  to  betaken 
as  equivalent  to  the  terms  "  sums  deposited" 
or  "sums,"  and  the  clause  be  read  as  if  the  lan- 
guage were:  "  The  deposits  in  *  *  *  savings 
banks  *  *  *  shall  be  exempt  from  tax  on 
so  much  thereof  as  they  have  invested  in  se- 
curities of  the  United  States,  and  on  all  sums  not 
exceeding  $2,000  deposited  in  the  name  of  any 
one  person." 

This  construction  gives  a  clear  meaning  to 
the  clause  and  avoids  the  inconsistency  of  hold- 
ing that  the  addition  of  a  single  mill  to  $2,000 
would  subject  the  whole  deposit  to  the  tax,  (Yini 
even  though  such  addition  might  be  the  accu-  1  J 
mulation  of  interest  It  upholds,  also,  the  pol- 
icy of  encouraging  and  protecting  savings  by 
exempting  those  of  each  depositor  to  a  certain 
amount;  and  is  in  harmony  with  the  amend- 
ment of  the  Act  made  in  1870,  to  obviate  the 
possibility  of  the  construction  which  the  defend- 
ant adopted.  That  amendment  declares  that 
savings  banks  shall  be  exempt  from  tax  on  so 
much  of  their  deposits  "As  they  have  invested 
in  securities  of  the  United  States,  and  on  $2,000 
of  savings  deposits,  and  nothing  in  excess  there- 
of, made  in  the  name  of  and  belonging  to  any 
one  person."  20  Stat,  at  L.,  827,  852,  ch.  169. 

But  the  section,  as  it  originally  stood, meant, 
in  our  judgment,  the  same  thing.  The  inter- 
pretation we  give  to  it  secures,  equally  with  the 
amendment,  uniformity  in  the  tax,  and  lays  its 
burdens  alike  upon  all.  An  interpretation  which 
accomplishes  this  end  in  the  operation  of  tax 
laws  should  be  preferred  to  one  leading  to  a 
different  result. 

It  follows  that  the  defendant  erred  in  his  con- 
struction of  the  law;  that  the  assessment  of  the 
tax  on  all  deposits  which  exceeded  $2,000,  with- 
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out  any  deduction  of  that  amount,  and  the  im- 
position of  a  penalty  for  not  making  a  return  in 
accordance  with  his  views,  were  illegal,  and 
that  the  moneys  thus  exacted  from  the  Savings 
Bank  should  be  returned.  We  express  no  opin- 
ion as  to  the  legality  of  imposing  a  penalty 
where  no  fraud  was  intended.  As  a  general 
thing,  the  imposition  of  a  penalty  implies  de- 
linquency by  the  party  on  whom  it  is  imposed. 
Its  consideration,  however,  is  immaterial,  in 
view  of  the  construction  we  give  to  the  law. 

Upon  the  agreed  statement  of  facts,  the 
plaintiff  was  entitled  to  recover  the  amount  ex- 
acted from  him,  with  interest.  The  judgment 
of  the  court  below  must,  therefore,  be  reverted  and 
Hie  cause  remanded,  with  directions  to  enter  Judg- 
ment in  hie  favor  accordingly;  and  it  it  to  ordered. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


[711]  THE  AMERICAN    PRINTING  HOUSE 
FOR  THE   BLIND,  OF  LOUISVILLE, 
KENTUCKY,  Appt., 
v. 

THE  LOUISIANA  BOARD  OF  TRUSTEES 
OF  THE  AMERICAN  PRINTING  HOUSE 
FOR  THE  BLIND  et  al. 

(Bee  8.  C,  "Printing  House,  v.  Trustees,"  14  Otto,  711- 
787.) 

Contributions  to  charities— Printing  House  for 
the  Blind. 

1.  Where  contributions  to  a  charity  are  proposed 
to  be  made  upon  certain  express  conditions,  the 
rights  of  the  donors  stand  upon  contract :  and  if  the 
conditions  are  not  performed,  their  obligation  to 
contribute  is  discharged. 

2.  This  principle  applied  to  moneys  raised  for  the 
American  Printing  House  for  the  Blind,  established 
in  Kentuoky. 

[No.  884.] 

Submitted  Dec.  SI,  1881.   Decided  Mar.  6, 1882. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  case  is  stated  by  the  court. 
Messrs.  J.  D.  Boose  and  William  Grant, 
for  appellant. 

Messrs.  Edwin  T.  Merrick,  George  W. 
Ravee,  John  A.  Campbell,  Thomas  Hunton 
and  H.  B.  Magruder,  for  appellees. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  case  was  instituted  in  May,  1876,  by  a 
bill  in  equity  filed  by  the  appellants,  praying  for 
an  account  and  payment  of  moneys  alleged  to 
be  in  the  hands  of  the  Louisiana  Corporation, 
and  raised  by  contributions  for  the  benefit  of  the 
complainant.  An  amended  bill  was  filed  in  De- 
cember, 1876,  adding  as  defendants  Henry  B. 
Foley,  Valain  J.  Dupuy,  Nathaniel  Cropper,  of 
Louisiana,  who  claimed  to  be  original  contribu- 
tors to  the  fund  in  Question,  and  who  had  sued 
the  Louisiana  Board  of  Trustees,  the  defendant 
Corporation,  for  a  return  of  their  several  con- 
k712]  tributions;  also  Magruder  &  Richardson,  a  law 
firm,  who  represented  other  contributors  mak- 
ing the  like  claim;  also,  the  Attorney-General  of 
the  State  of  Louisiana,  which  had  contributed 

AO* 


to  the  same  fund,  and  had  brought  suit  to  re- 
cover its  contribution;  also,  finally,  the  Amer- 
ican Printing  House  for  the  Blind  and  the  Amer- 
ican University  for  the  Blind,  a  Corporation  of 
the  District  of  Columbia,  which  made  some 
claim  to  the  fund. 

The  claim  of  the  original  and  amended  bills 
was  based  upon  an  allegation  to  the  effect  that 
in  the  year  1858  the  complainant  received  a  char- 
ter from  the  State  of  Kentucky  to  enable  it  to 
raise  and  collect  funds  for  establishing  at  Louis- 
ville, Kentucky,  a  publishing  house  for  print- 
ing and  publishing  books  in  raised  letters  for 
the  use  of  the  blind  in  the  United  States;  that 
said  charter  contemplated  and  was  granted  in 
expectation  of  aid  and  co-operation  from  other 
States,  particularly  Tennessee,  Mississippi  and 
Louisiana;  that  the  defendant  was  chartered  by 
the  Legislature  of  Louisiana  in  1859  for  the  ex- 
press purpose  of  collecting  funds  to  aid  the  Ken- 
tucky Corporation  to  carry  out  its  benevolent 
enterprise;  and  that  the  funds  in  question  had 
been  collected  and  were  held  for  that  purpose, 
and  no  other,  and  ought  in  equity  to  be  paid 
over  to  the  complainant,  who.  as  was  alleged, 
had  complied  with  all  the  conditions  required  to 
entitle  it  to  the  money. 

The  Louisiana  Board  filed  an  answer,  in  which 
the  principal  point  of  defense  set  up  was,  that, 
although  the  moneys  in  question  had,  indeed, 
been  collected  for  the  purpose  indicated  by  the 
bill,  yet  that  after  their  collection,  and  in  the 
year  1861,  the  Kentucky  Corporation  obtained 
a  new,  charter  materially  different  from  the  orig- 
inal one,  and  subversive  of  the  rights  which  the 
Louisiana  Board  were  to  enjoy  in  the  adminis- 
tration of  the  scheme,  and  which  were  express- 
ly named  in  their  own  (Louisiana)  charter  as  a 
condition  of  entering  into  said  scheme  and  con- 
tributing to  it.  They  also  set  up  the  delay  of 
fifteen  or  sixteen  years  in  making  any  demand 
for  the  fund  as  a  fatal  objection  to  any  such  de- 
mand being  sustained  now.  The  rights  referred 
to  as  being  abrogated  by  the  new  charter  are  spe- 
cially set  forth  m  the  answer;  being  the  right  of 
visitation,  supervision  and  control  over  the  af- 
fairs and  management  of  the  central  institution 
at  Louisville,  to  be  exercised  by  the  presidents 
of  the  several  state  boards  of  trustees  contribut- 
ing to  the  general  scheme,  who  were  to  consti-  [713] 
tute  a  Board  of  Visitors,  with  the  right  to  visit  the 
Printing  House,  examine  the  books  and  investi- 
gate the  proceedings  of  the  trustees,  and  of  dis- 
charging them  and  vacating  their  offices  and  ap- 
pointing new  trustees  in  case  of  finding  them 
guilty  of  mismanagement,  malfeasance  in  office, 
or  neglect  of  duty.  The  answer  alleges  that  all 
this  was  abrogated  by  the  new  charter  of  1881, 
and  the  right  of  visitation,  instead  of  being  left 
to  the  presidents  of  the  state  boards  of  trustees, 
was  given  to  Governors  of  States  of  North  Amer- 
ica contributing  the  smallest  aid  in  sustaining 
the  Printing  House, and  superintendents  of  insti- 
tutions devoted  exclusively  to  the  education  of 
the  blind,  and  state  auxiliary  boards.  The  an- 
swer also  contended  that  the  new  charter  created 
a  new  and  different  corporation  by  the  substitu- 
tion of  new  names  of  corporators  in  place  of 
those  contained  in  the  original  charter. 

The  allegations  of  the  answer,  in  point  of 
fact,  are  clearly  proven;  but  the  complainant 
contends  that,  in  point  of  law,  no  such  change 
was  made  in  the  new  charter  as  to  exonerate 
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the  defendants  from  the  duty  of  paying  over  the 
funds  collected  by  them;  and  that  the  defend- 
ants in  their  litigation  with  the  original  con- 
tributors, have  acknowledged  the  rights  of  the 
complainant,  and  are  estopped  from  denying 
them. 

The  other  defendants  filed  answers  and  cross- 
bills, in  which  they  contend  that  the  com- 
plainant failed  to  perform  the  conditions  on 
which  the  money  was  contributed,  as,  that  the 
sum  of  $2,1,000  should  be  raised  within  seven 
years,  and  that  a  permanent  printing  establish- 
ment should  be  erected  and  in  operation  within 
nine  years  from  the  date  of  the  charter;  and 
claimed  to  have  their  several  contributions  re- 
stored to  them  with  interest. 

This  is  a  general  description  of  the  litigation. 
Considerable  evidence  was  taken,  much  of  it 
being  directed  to  the  supposed  admissions  of  the 
Louisiana  Board  as  to  the  right  of  the  complain- 
ant to  the  money.  On  final  hearing,  the  court  be- 
low dismissed  the  bill.  The  complainant  has 
appealed  from  that  decree. 

In  order  to  a  proper  understanding  of  the  con- 
1714]  trovcrsy,  it  will  be  necessary  to  examine  some- 
what more  minutely  the  charters  of  the  re- 
spective parties,  and  the  Acts  and  proceedings 
which  led  to  their  formation,  and  to  the  collec- 
tion of  the  fund  sought  to  be  recovered. 

The  scheme  for  establishing  a  general  print-  j 
ing  house  for  printing  books  for  the  blind  of  j 
the  United  States,  which  led  to  the  organizations 
referred  to,  originated  in  Mississippi  as  early  as 
1857,  if  not  earlier.  A  Mr.  Dempsey  B.  Sher- 
rod  took  much  interest  in  the  subject,  and  visit- 
ed several  of  the  Southwestern  States,  for  the 
purpose  of  getting  up  organizations  and  collect- 
ing funds.  His  operations  were  commenced  in 
Mississippi,  and  extended  thence  to  Kentucky, 
Tennessee,  Louisiana  and  other  States.  In  De- 
cember, 1859,  he  was  appointed,  by  the  Ken- 
tucky Board,  agent  to  organize  auxiliaries  in 
Missouri,  Illinois,  Indiana  and  Ohio;  and  acted 
as  such  during  the  year  18G0.  But  he  had  pre- 
viously been  appointed  agent  for  the  Mississippi 
Board,  which  was  the  first  organized,  and  after- 
wards by  the  Louisiana  Board.  The  Mississippi 
Board  was  chartered  November  14,  1857.  The 
preamble  of  the  charter  recites  as  follows: 
"  Whereas,  it  is  contemplated  to  establish  at 
Louisville,  Kentucky,  a  publishing  house  to 
print  books  in  raised  letters  for  the  use  of  the 
blind  in  the  United  States;  and  whereas,  to  es- 
tablish said  publishing  house, upon  a  permanent 
basis  and  with  a  sufficient  capital,  contributions 
from  various  States  of  the  Union  will  be  neces- 
sary; to  effect  which  object  Acts  of  incorpora- 
tion like  this  will  be  applied  for  in  other  States, 
the  object  of  which  incorporation  will  be  to  aid 
in  collecting  and  effectually  securing  fo»  such 
object  the  money  which  may  be  contributed  in 
each  State; "  therefore,  it  was  declared  (sec.  1), 
that  the  Hon.  C.  P.  Smith,  Hon.  Wm.  L. 
Sharkey,  and  three  others  named,  and  their  suc- 
cessors, etc.,  should  be  a  body  corporate  under 
the  name  of  the  "  Board  of  Trustees  to  aid  in 
establishing  a  publishing  house  to  print  books, 
etc.,  for  the  benefit  .of  the  blind,"  with  power 
to  use  a  common  seal,  and  to  make  such  con- 
tracts as  might  be  necessary  to  effect  the  objects 
of  their  Corporation.  By  section  3,  Dempsey 
Sherrod  was  appointed  general  agent  of  said 
Board  to  solicit  subscriptions  and  contributions 
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for  the  above  purpose  in  this  and  other  Itatea  of 
the  Union,  ana  to  apply  to  other  States  for  sim- 
ilar Acts  of  incorporation.  Upon  his  death  or  1 7 1 5  ] 
resignation,  the  Board  should:  have  power  to 
appoint  another.  By  section  6,  the  Board  of 
Trustees  were  authorized  to  receive  contribu- 
tions in  money,  etc.,  for  the  purpose  aforesaid, 
and,  until  $25,000  should  be  raised  in  this  and 
other  States,  were  to  invest  the  same  at  interest. 
By  section  7,  if  the  sum  named  should  not  be 
raised  within  seven  years,  and  the  Publishing 
House  should  not  be  established  within  nine 
years,  the  contributions  should  be  returned  to 
the  contributors  with  interest.  By  section  8,  it 
was  declared  that,  so  soon  as  the  Legislature  of 
Kentucky  should  pass  an  Act  incorporating 
trustees  for  establishing  said  Publishing  House 
in  Louisville,  and  this  Board  had  evidence  that 
$25,000  were  raised,  the  fund  in  the  hands  of 
this  Board  should  be  transferred  to  the  Board 
of  Trustees  incorporated  by  the  State  of  Ken- 
tucky, in  such  sums  as  might  be  needed  to  earn- 
on  the  business;  provided,  if  Kentucky,  should 
not  pass  such  a  law  incorporating  said  Board, 
the  Mississippi  Board  might  select  some  other 
place  for  publication  in  such  State  as  might  pass 
such  Act. 

At  the  same  time,  the  Legislature  of  Missis- 
sippi passed  an  Act,  by  which,  after  reciting 
that  $12,000  had  been  subscribed  by  private  in- 
dividuals, they  appropriated  $2,000  to  the  Board 
of  Trustees  in  aid  of  the  object. 

It  may  be  remarked  here,  that  only  about 
$1 ,000  of  the  money  raised  in  Mississippi  were 
ever  paid  to  the  Kentucky  institution.  What 
was  the  cause  of  this  does  not  clearly  appear. 
From  the  evidence  of  Mr.  Bullock,  the  presi- 
dent of  the  complainant,  it  appears  that  the 
Kentucky  Board  became  dissatisfied  with  Sher- 
rod after  1860,  and  he  was  no  longer  employed 
as  their  agent.  Mr.  Foster,  a  witness  for  the 
defendant,  and  one  of  its  Trustees  from  its  or- 
ganization, testifies  that  after  the  war  they 
learned  from  Mr.  Sherrod  that  the  trustees  at 
Louisville  had  changed  their  charter,  making 
material  changes  which  affected  the  whole  in- 
stitution, and  be,  Mr.  Sherrod,  had  withdrawn 
entirely  his  connection  from  it;  so  had  the  pa- 
rent society,  organized  in  Mississippi,  and  he 
had  established  another  institution  called  the 
American  Publishing  House  and  American 
University  for  the  Blind,  in  the  District  of 
Columbia.  It  may  be  that  this  explains  the  dis- 
continuance of  co-operation  on  the  part  of  the 
Mississippi  Board. 

Although  a  Board  of  Trustees  was  chartered 
in  Tennessee,  and  an  appropriation  of  $2,000  [716] 
was  made  by  the  Legislature  of  that  State  in 
1858,  and  a  law  was  passed  making  an  annual 
appropriation  of  $10  for  every  blind  person  in 
the  State,  according  to  the  census,  which 
amounted  in  seven  years  to  the  sum  of  $88,780; 
yet,  for  some  unexplained  reason,  no  money  was 
ever  contributed  from  that  State  to  the  Ken- 
tucky institution,  and  in  1867  the  law  was  re- 
pealed. 

The  first  charter  granted  by  Kentucky  and 
under  which  the  complainant  claims  to  have 
been  organized,  was  an  Act  of  the  Legislature, 
passed  January  26,  1858.  As  this  charter  ia 
important,  because  it  is  the  charter  which  was 
in  force  when  the  charter  of  the  Louisiana 
Board  of  Trustees  was  adopted  and  when  the 
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funds  in  question  were  mostly  contributed,  it 
will  be  proper  to  give  the  exact  language  of  its 
most  important  provisions.  It  commenced 
with  the  following  recital  : 

"Whereas,  the  State  of  Mississippi  has  by 
law  made  an  appropriation  of  $2,000  to  aid  in 
establishing  in  Kentucky  a  national  institution 
to  print  ana  circulate  books  in  raised  letters 
for  the  blind;  and  whereas,  said  State  has  in- 
corporated a  Board  of  Trustees  to  receive  said 
money ,and  $12,000  which  have  been  subscribed 
for  the  aforesaid  purpose  by  citizens  of  Missis- 
sippi, and  to  transfer  said  fund  to  said  institu- 
tion in  Kentucky;  and  whereas,  i» is  anticipated 
that  other  States  will  make  donations  and  in- 
corporate trustee?  to  aid  in  this- enterprise."  It 
was  then  enacted : 

"Sec.  1.  That  an  institution  under  the  name 
of  the  American  Printing  House  for  the  Blind 
be  established  in  Louisville,  Kentucky,  or  its 
vicinity,  and  that  James  Guthrie,  William  F. 
Bullock,  Theodore  S.  Bell,  Bryce  M.  Patten, 
John  Milton,  H.  T.  Curd  and  A.  O.  Brannin, 
and  their  successors  be  and  they  are  hereby  de- 
clared a  body  corporate  under  the  name  and 
style  of  the  Trustees  of  the  American  Printing 
House  for  the  Blind,  with  the  right  as  such  to 
use  a  common  seal,  to  sue  and  be  sued,  to 
plead  and  be  impleaded,  in  all  courts  of  justice 
and  in  all  cases  in  which  the  interests  of  the  in- 
stitution are  involved.  The  said  Trustees  are 
hereby  fully  empowered  to  receive,  by  lega- 
cies, conveyances  or  otherwise,  lands,  money 
and  other  property,  and  the  same  to  retain,  use 
and  apply  to  the  publishing  of  books  in  raised 
I  *  letters  for  the  blind  in  the  United  States.  Said 
Trustees  are  authorized  to  purchase  land  and 
erect,  purchase  or  rent  buildings  for  the  use  of 
said  institution,  and  to  make  all  such  contracts 
as  may  be  necessary  to  accomplish  the  purposes 
of  their  incorporation.       *         *  * 

Sec.  2.  The  Trustees  shall  elect,  annually,  a 

E resident,  a  treasurer  and  a  secretary,  who  snail 
old  their  offices  until  their  successors  shall  be 
elected  and  duly  qualified.  Said  Trustees  may 
prescribe  the  duties  and  fix  the  compensation 
of  said  officers.  •        •  * 

Sec.  6.  It  shall  be  the  duty  of  the  Board  of 
Trustees,  before  commencing  the  publication 
of  ony^  book,  to  request  the  superintendent  of 
every  institution  for  the  education  of  the  blind 
in  the  United  States  to  make  out  and  send  to 
the  Trustees  of  the  Printing  House  a  list  of  such 
books  as  he  may  deem  most  desirable  for  the  use 
of  the  blind;  and  said  Trustees  shall  select  for 
publication  the  book  that  shall  have  received 
the  greatest  number  of  superintendents  in  its 
favor.  This  mode  of  selecting  books  for  publi- 
cation shall  be  repeated  at  least  once  every  year. 

Sec.  7.  Every  school  for  the  blind  located  in 
a  State  whose  Legislature  or  citizens  contribute 
to  the  funds  of  the  American  Printing  House 
shall,  in  proportion  to  the  funds,  be  entitled  to 
copies  of  every  book  published  by  said  House, 
to  be  distributed  gratuitously  to  such  blind  per- 
sons as  are  unable  to  purchase  them.  And 
the  superintendents  of  said  schools  shall  be  re- 
quired to  report  to  the  Trustees  of  said  house  the 
names  and  residences  of  all  persons  to  whom 
books  may  be  thus  distributed.  The  prices  of 
liooks  published  by  this  institution  shall  be 
made  so  low  as  merely  to  cover  the  cost  of  pub- 
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lication  and  other  incident*,  expenses  of  the 
institution. 

Sec.  8.  It  shall  be  the  duty  of  the  Board  of 
Trustees  to  make  an  annual  report  of  its  pro- 
ceedings, which  shall  embrace  a  full  account  of 
the  receipts  and  disbursements,  the  funds  on 
band,  the  number  of  books  sold,  and  the  num- 
ber distributed  gratuitously,  and  a  general 
statement  of  the  condition  of  the  institution ; 
and  they  shall  transmit  copies  of  said  reports 
to  the  General  Assembly  of  Kentucky,  to  the 
Governors  of  the  several  States  of  the  Union, 
the  President  of  each  State  Board  of  Trustees, 
to  the  superintendent  of  every  institution  of 
the  blind  in  the  United  States,  and  to  every  per- 
son who  shall  have  made  to  the  institution  a  do- 
nation of  more  than  five  dollars  the  previous 
year. 

•  •  «  • 

Sec.  10.  The  presidents  of  the  state  boards  of 
trustees  shall,  ex  officio,  constitute  a  board  of 
visitors,  each  member  of  which  shall  at  all 
times  be  authorized  to  visit  the  Printing  House, 
examine  the  books  and  investigate  the  proceed- 
ings  of  the  Trustees;  and  the  president  of  the 
oldest  state  Board  of  Trustees  shall,  at  the 
written  request  of  a  majority  of  the  visitors.coll 
a  meeting  of  the  board  of  visitors,  who  shall 
be  fully  empowered  to  investigate  the  proceed- 
ings of  the  Trustees  of  the  institution,  and  in 
case  they  shall  find  said  Board  or  any  member 
thereof  has  mismanaged  the  affairs  of  said  in- 
stitution, by  malfeasance  in  office  or  neglect  of 
duty,  they  may,  a  majority  of  three  fourths 
of  all  the  members  concurring,  declare  the  of- 
fice or  offices  of  said  Trustee  or  Trustees  vacant, 
and  proceed  to  fill  such  vacancy  by  election 
from  the  citizens  of  Louisville  or  its  vicinity. 
Notice  of  all  meetings  of  the  Board  of  Visitors 
shall  be  sent  by  mail  to  all  the  presidents  of 
the  state  boards  and  to  all  the  Trustees  of  the 
Printing  House  at  least  one  month  before  the 
time  appointed  for  said  meetings. 

Sec.  11.  The  Trustees  of  said  Printing  House 
shall  continue  in  office  ufctil  their  offices  shall  be- 
come vacant  by  resignation,  death  or  removal 
from  office  as  hereinbefore  provided  for.  All 
vacancies  caused  by  resignation  or  death  shall 
be  filled  by  the  remaining  members  of  the 
Board. 

Sec.  12.  Be  it  further  enacted,  That  each  do- 
nor shall  be  entitled  to  his  donation,  with  the 
interest,  after  the  deduction  of  the  necessary 
expenses  are  paid,  provided  said  Publishing 
House  is  not  established  within  nine  years  from 
the  passage  of  this  Act;  and  should  the  board 
refuse  to  make  said  distribution  among  the  do- 
nors according  to  their  respective  interests. ,  then, 
and  in  that  event,  said  donors  may  have  the 
right  to  proceed  to  recover  the  same  by  legal 
proceedings  instituted  in  any  of  the  courts  of 
this  Commonwealth  having  jurisdiction  there- 
of." 

The  provisions  of  the  10th  section  of  this  Act 
are  especially  material  in  the  determination  of 
this  cause.  It  was  the  change  made  therein  by 
the  subsequent  Act  of  1861 ,  as  will  hereafter  ap- 
pear, on  which  the  defendants  principally  rely 
ior  refusing  to  pay  over  to  the  complainant  the 
moneys  in  controversy.  It  will  be  seen  that  di- 
rect reference  was  mode  to  it  in  the  Louisiana 
charter.   This  charter  was  taken  out  under  the 
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general  corporation  law  of  the  State  of  Louisi- 
ana, and  is  dated  January  8, 18S9.  It  recites  as 
follows: 

"  Whereas,  it  is  contemplated  to  establish  at 
Louisville,  in  the  State  of  Kentucky,  a  Pub- 
17101  lishing  House,  to  print  and  publish  books  in 
L  J  raised  letters  for  the  use  of  the  blind  in  the 
United  States  ;  and  whereas,  to  establish  -  said 
Publishing  House  on  a  permanent  basis,  and 
with  sufficient  capital,  contributions  from  vari- 
ous States  of  the  Union  are  anticipated ;  and 
whereas  it  is  proper  and  lust  that  a  portion  of 
said  funds  should  be  contributed  by  the  citizens 
of  the  State  of  Louisiana,  and  believing  the  ob- 
iect  to  be  worthy  the  consideration  and  liberal- 
ity of  a  generous  public,  and  desiring  to  co- 
operate in  the  accomplishment  of  the  proposed 
enterprise,  we,  the  undersigned, citizens  of  Lou- 
isiana, do  hereby  associate  ourselves  together 
and  constitute  ourselves  and  our  successors  a 
body  corporate,  under  the  provisions  of  an  Act 
of  the  Legislature  of  the  State  of  Louisiana, 
approved  March  14th,  1856,  entitled  4  An  Act 
for  the  Organization  of  Corporations  for  Liter- 
ary, Scientific,  Religious  and  Charitable  Pur- 
poses,' and  we  do  hereby  agree  to  the  follow- 
ing article  of  corporation : 

1.  The  name  and  style  of  this  Corporation 
shall  be,  '  The  Louisiana  Board  of  Trustees  of 
the  American  Printing  House  for  the  Blind,' 
by  which  name  it  shall  be  known,  and  be 
capable  to  sue  and  be  sued,  and  the  domicil  of 
this  Corporation  shall  be  in  the  City  of  New 
Orleans. 

2.  The  object  of  this  Association  and  Corpo- 
ration shall  be  to  raise  funds  for,  and  other- 
wise to  aid  in,  the  permanent  establishment  and 
successful  management  at  Louisville,  Kentucky , 
of  a  Publishing  House  for  the  printing  and  pub- 
lication of  books  in  raised  letters  for  the  use  of 
the  blind  in  the  United  States. 

8.  The  Trustees  shall  annually  elect,  by  bal- 
lot from  their  own  number,  a  president,  on 
whom  all  legal  process  shall  be  served,  a  treas- 
urer and  secretary,  provided  that  said  officers 
shall  continue  in  office  until  their  successors 
shall  have  been  elected  and  qualified. 

4.  The  Trustees  shall  have  power  to  fill  all 
vacancies  occurring  in  the  Board  by  death,  res- 
ignation, or  otherwise ;  to  adopt  by-laws  for 
their  own  government,  and  prescribe  the  duties 
of  its  officers  and  members,  and  they  shall  be 
empowered  to  receive  by  donation,  bequest, 
purchase  or  otherwise,  and  to  hold  and  use 
properties,  real  and  personal,  to  the  amount  of 
$100,000. 

6.  The  Trustees  shall  hold  the  funds  and 
properties  of  the  Corporation  for  the  purposes 
thereof,  and  until  the  sum  of  $25,000  is  raised 
in  this  State  and  other  States  of  the  Union,  the 
same  may  be  safely  invested  at  the  discretion 
b>|ai  of  the  Trustees;  that  so  soon  as  the  Trustees  are 
r*'*WJ  officially  informed  byjthe  Trustees  of  the  Ameri- 
can Printing  House  for  the  Blind,  at  Louisville, 
Kentucky,  that  the  sum  of  $25,000  has  been 
raised,  they  shall  then  remit  the  funds  and  prop- 
erties received  by  them  to  said  Trustees  at 
Louisville,  in  such  sums  as  may  from  time  to 
time  be  required  to  establish  and  carry  on  said 
publishing  house;  Provided.  That  should  said 
sum  of  $25,000  not  be  rnisea  within  seven  years 
from  the  date  of  this  incorporation,  or  said  Pub- 
lishing  House  not  be  established  within  nine 
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years  from  said  date,  then  the  donations  and 
contributions  received,  together  with  the  inter- 
est thereon  accrued,  after  deducting  expenses 
of  the  incorporation,  shall  be  returned  to  the 
contributors  and  donors  thereof. 

6.  The  Trustees  reserve  to  themselves  at  all 
times  the  right,  through  their  president,  of  vis* 
iting  the  establishment,  or  Printing  and  Pub 
lishing  House,  at  Louisville,  and  inspecting  the 
books  and  management  of  the  same  ana,  in 
conjunction  with  the  presidents  of  other  boards 
that  may  be  formed,  the  supervision  and  admin- 
istration of  the  affairs  thereof,  in  accordance 
with  the  provisions  of  the  10th  section  of  the 
charter  of  '  The  Trustees  of  the  American 
Printing  House  for  the  Blind,'  as  incorporated 
by  the  General  Assembly  of  the  State  of  Ken- 
tucky." 

#••••••• 

From  the  6th  article  above  quoted,  it  clearly 
appears  that  the  Louisiana  Board  regarded  the 
provisions  of  the  10th  section  of  the  Kentucky 
charter  as  material  and  fundamental.  It  gave 
them,  through  their  president,  in  conjunction 
with  the  other  state  boards,  through  their  pres- 
idents, the  ultimate  control  and  management 
of  the  central  institution;  and  they  expressly 
reserve  to  themselves  at  all  times  this  vital  pre- 
rogative. It  may  be  fairly  presumed  that  with- 
out it  they  would  never  have  engaged  to  pay 
over  their  contributions  to  the  Kentucky  Board. 

The  question  then  is,  whether  this  provision 
has  been  materially  altered  by  the  Kentucky 
Legislature  in  the  new  or  amended  charter 
which  was  granted  to  the  Kentucky  Board  in 
April,  1861. 

A  glance  at  this  amended  charter  is  sufficient 
to  decide  the  question.  It  is  a  recast  of  the 
whole  incorporating  Act.  After  copying  the 
preamble  of  the  original  charter,  it  proceeds 
to  name  the  corporators,  substituting  two 
new  names  in  place  of  two  others  in  the  origi- 
nal. Perhaps  this  is  a  change  of  but  little  mo- 
ment; though  the  defendants  regard  it  as  a 
change  of  the  Corporation.  The  general  ob- 
jects of  the  association, and  duties  of  the  Trust- 
ees are  substantially  the  same  as  those  con- 
tained in  the  original  Act.  It  is  observable, 
however,  that  in  referring  to  States  that  may 
become  interested  in  the  institution,  and  to  in- 
stitutions for  the  education  of  the  blind  which 
it  is  anticipated  will  share  in  its  benefits,  the 
States  of  North  America  are  named  instead  of 
the  States  of  the  Union,  or  of  the  United  States; 
and  institutions  for  the  education  of  the  blind 
in  North  America,  instead  of  institutions  in  the 
United  States;  evidently  contemplating  the  pos- 
sibility of  a  disintegration  of  the  United  States, 
and  the  establishment  of  another  government 
in  its  territories.  But  without  further  refer- 
ence to  this  noticeable  change,  wc  proceed  to 
copy  the  9th  section,  which  replaces  the  J  0th 
of  the  original  Act.   It  is  in  these  words: 

"Sec.  9.  The  superintendents  of  state  insti- 
tutions  devoted  exclusively  to  the  education  of 
the  blind,  and  the  Governors  of  the  States  that 
aid  in  sustaining  the  American  Printing;  House 
for  the  Blind,  and  the  presidents  of  the  state 
auxiliary  boards  of  trustees,  shall,  ex  officio, 
constitute  a  board  of  visitors,  each  member  of 
which  shall  be  at  all  times  authorized  to  visit 
the  Printing  House,  examine  the  books  and  in- 
vestigate the  proceedings  of  the  Trustees;  and 
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the  president  of  any  state  board  may,  at  the 
request  of  a  majority  of  the  visitors,  call  a  meet- 
ing of  the  board  of  visitors,  who  shall  be  fully 
empowered  to  investigate  the  proceedings  of 
the  Trustees  of  the  institution,  and  in  case  they 
shall  find  that  said  board,  or  any  member  there- 
of, has  mismanaged  the  affairs  of  the  institu- 
tion, by  malfeasance  in  office  or  neglect  of  duty, 
they  may,  a  majority  of  three  fourths  of  all  the 
members  present  concurring,  declare  the  offices 
or  office  of  said  Trustees  orTrustee  vacant,and 
proceed  to  fill  the  vacancy  by  election  from  the 
citizens  of  Louisville  or  its  vicinity.  Represent- 
atives from  a  majority  of  the  States  that  con- 
tribute to  the  support  of  the  American  Printing 
House  for  the  Blind  shall  constitute  a  quorum 
of  the  board  of  visitors,  and  each  State  repre- 
sented shall  be  allowed  one  vote  in  the  action 
of  the  board.  Notice  of  every  meeting  of  the 
board  of  visitors  shall  be  sent  by  mail  to  all 
the  members  of  the  board  and  to  the  Trustees 
of  the  American  Printing  House  for  tb'.  Blind 
at  least  one  month  before  the  time  appoir  »ed  for 
.,.„.   the  meeting." 

li  xx i  This  is  certainly  a  material  change  in  the  su- 
pervisory government  and  control  of  the  insti- 
tution; indeed,  it  may  be  denominated  a  sub- 
version of  the  original  constitution.  By  the 
original  charter,  the  state  boards  of  trustees, 
through  their  presidents,  were  constituted  the 
board  of  visitors,  with  absolute  supervisory 
control,  even  to  the  extent  of  discharging  from 
office  the  entire  Board  of  Trustees  of  the  central 
institution  for  mismanagement  of  its  affairs, 
malfeasance  in  office,  or  neglect  of  duty.  By 
the  new  charter,  the  presidents  of  the  state 
boards  have  a  seat  in  the  board  of  visitors,  it  is 
true;  but  their  power,  which  before  was  exclu- 
sive, is  now  in  effect  taken  from  them,  and 
shared  by  the  Governors  of  all  the  States  that 
aid  in  sustaining  the  institution,  and  the  super- 
intendents of  all  state  institutions  devoted  ex- 
clusively to  the  education  of  the  blind.  In 
a  matter  so  important  as  the  government  of 
the  institution,  such  a  change  cannot  be  said  to 
be  immaterial,  or  anything  less  than  funda- 
mental. It  is  more  especially  important  in  this 
case  because  made  the  subject  of  an  express 
reservation  in  the  charter  of  the  defendants. 

In  view  of  the  facts  above  detailed,  the  ques- 
tion still  remains,  whether,  after  such  a  funda- 
mental change  in  the  constitution  of  the  central 
organization,  affecting  so  materially  the  rights 
of  the  auxiliary  boards  in  regard  to  the  control 
of  the  institution,  they  are  bound  to  pay  over 
to  that  institution  the  funds  committed  to  their 
charge.  If  an  individual  should  subscribe  to  a 
charitable  scheme  upon  certain  conditions  as  to 
its  organization  ana  control,  and  those  condi- 
tions are  violated  before  the  payment  of  his  sub- 
scription, it  can  hardly  be  doubted,  that  he 
would  be  discharged  from  his  obligation  to  pay 
it.  Whatever  power  the  Legislature  mav  pos- 
sess to  modify  the  organization  of  an  established 
charity  in  point  of  form,  it  cannot  change  an 
executory  contract  to  contribute  to  such  charity. 
The  power  to  do  this  would,  in  effect,  be  a 
power  to  make  a  contract  for  a  party  which  he 
is  himself  unwilling  to  make.  The  authorities 
which  affirm  the  legislative  power  to  modify 
the  forms  of  public  and  charitable  institutions, 
do  not  apply  to  such  a  case. 

The  position  of  the  defendants  is  somewhat 
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anomalous.  They  are  not  themselves  the  origi-  [72s] 
nal  contributors;  but  they  represent  them.  They 
are  their  Trustees  as  well  as  Trustees  for  the 
benefit  of  the  proposed  foundation.  The  money 
of  the  contributors  has  been  deposited  in  their 
hands  to  be  applied  to  a  proposed  charity  on 
certain  conditions.  The  defendant  Board,  as 
the  representatives  of  the  contributors,  occupy 
a  relation  to  the  general  foundation  similar  to 
that  of  a  subscriber  to  its  funds.  They  stand 
upon  the  terms  of  an  agreement  or  contract,  by 
which,  in  effect,  they  engage,  upon  certain  con- 
ditions, to  contribute  and  pay  over  to  the  central 
institution,  the  money  intrusted  to  them.  They 
cannot  be  considered  as  bound,  in  law,  to  pay 
it  over  at  all  events.  They  certainly  would  not 
be  so  bound  if  the  character  of  the  charity 
should  be  materially  changed.  It  is  difficult  to 
see  bow  they  can  be  so  bound  if  its  constitution 
and  government  are  so  changed  as  to  deprive 
the  defendants  of  that  participation  in  the  con- 
trol which  it  was  stipulated  they  should  have. 
If  the  original  contributors  were  all  willing  to 
waive  the  objection,  the  case  might  be  different: 
but  the  original  contributors  are  claiming  a  re- 
turn of  their  contributions;  and  if  they  were  not 
doing  this,  it  would,  nevertheless,  be  difficult  to 
ascertain  their  united  will.  The  duty  and  only 
safe  course  of  the  defendant  Trustees  is,  to  with- 
hold the  contributions  in  their  hands  if  they  see 
that  there  has  been  a  clear  violation  of  those 
conditions  upon  which  such  contributions  were 
made.  By  their  own  constitution,  they  have 
certain  distinct  rights  and  duties;  rights  which 
they  not  only  may  but  ought  to  insist  on  ;  be- 
cause they  are  not  only  theirs  but,  representa- 
tively, those  of  their  constituents,  the  donors  of 
the  fund.  They  are  not  part  and  parcel  of  the 
Kentucky  institution;  though  they  were  to  have 
had  an  important  share  in  its  control.  They  are 
a  separate  organization,  existing  under  distinct 
laws.  It  is  apparent  from  the  evidence  in  the 
case,  that  the  several  state  contributions,  and 
incorporations  of  trustees,  whilst  looking  to  a 
common  and  general  foundation,  or  charity,  for 
the  benefit  of  the  blind  in  the  United  States, 
had  also  special  reference  to  the  benefit  of  that 
class  in  the  particular  State.  The  Legislative 
appropriations  which  were  graduated  by  the 
number  of  blind  in  the  State, which  were  made 
in  most  of  the  States  interested,  indicate  this.  [724] 
The  provision  of  the  Kentucky  charter  securing 
to  schools  for  the  blind  in  a  contributing  State, 
a  gratuitous  distribution  of  books  in  proportion 
to  the  amount  contributed,  indicates  the  same 
thing.  Reciprocal  benefits  were  evidently  ex- 
pected in  consideration  of  the  amount  of  aid  to 
be  contributed.  This  is  shown  by  the  entire 
testimony.  Mr.  Bullock,  president  of  the  com- 
plainants, whilst  complaining  of  the  unwilling- 
ness of  the  Louisiana  Board  to  pay  over  their 
fund,  says:  "  From  the  beneficial  agencies  of 
our  institution  the  blind  of  Louisiana  have  been 
almost  entirely  shut  off  through  the  unwilling- 
ness of  the  Louisiana  Board  to  give  up  the 
money  in  their  hands. "  Again;  "It  is  easy  to  see 
that  if  the  Louisiana  Board  gives  us  the  money 
raised  for  us,  every  dollar  will  be  returned 
to  the  blind  of  Louisiana  in  the  shape  of  books 
and  apparatus  for  their  education,  undimin- 
ished by  any  tax  for  the  expenses  incurred 
in  starting  our  enterprise.  The  institution  for 
the  education  of  the  blind  in  Baton  Rouge,  La. . 
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is  in  need  of  books,  maps,  slates,  models  and 
educational  appliances  of  all  kinds.  The  funds 
held  by  the  Louisiana  Board  should  be  sent  to 
us  to  supply  these  wants."  The  testimony  of 
the  defendants'  witnesses,  Adams  and  Foster, 
who  were  members  of  the  Louisiana  Board  from 
its  first  organization,  is  to  the  same  effect  in  re- 
gard to  the  special  advantages  expected  to  ac- 
crue to  the  blind  of  Louisiana  by  joining  with 
the  boards  of  other  States  in  the  establishment  of 
a  general  institution.  In  fine,  the  Louisiana 
Board,  by  virtue  of  their  distinct  organization, 
their  scpaitfe  position,  the  local  character  of 
their  operations,  and  their  just  expectations  of 
special  benefit  to  the  blind  of  their  own  State, 
not  only  had  a  right,  but  were  under  an  obliga- 
tion, to  take  due  care  that  the  institution  to 
which  their  fund  should  be  intrusted  was  such 
an  institution  in  its  objects  and  constitution  as 
was  contemplated  when  the  scheme  was  under- 
taken and  entered  into,  and  not  one  materially 
different  therefrom  in  either  respect. 

We  think,  therefore,  that  the  defendants, 
when  they  found  that  the  constitution  of  the 
Kentucky  Corporation  had  been  materially 
changed,  and  their  share  in  its  management  and 
control  had  been  superseded  by  a  totally  differ- 
r  Tern  OTt  arrangement,  in  which  their  influence  was 
l#  J  or  might  be  totally  annihilated,  were  justified 
in  refusing  to  pay  over  to  such  alleged  body 
the  funds  In  their  hands. 

The  complainants,  however,  contend  that  the 
actual  Trustees  of  the  Louisiana  Board  have  ad- 
mitted the  right  of  the  complainants  and  are, 
therefore,  estopped  from  setting  up  the  defense 
which  we  have  been  considering.  It  is  very 
questionable  whether  the  personal  admissions 
of  the  individual  Trustees  are  entitled  to  any 
weight  in  such  a  case.  But  a  careful  examina- 
tion of  the  whole  evidence  convinces  us  that  no 
admissions  of  the  kind,  made  under  a  full  and 
fair  knowledge  of  the  circumstances,  have  been 
made  by  the  Louisiana  Trustees.  Indeed,  the 
argument  might  well  be  retorted,  that  the  com- 
plainants, by  their  great  delay  in  demanding  the 
fund— a  delay  of  fourteen  or  fifteen  years,  or, 
throwing  out  the  period  of  the  civil  war,  a  de- 
lay of  eleven  years— are  estopped  from  prose- 
cuting for  it  now.  No  formal  demand  was  made 
until  the  year  1876.  An  agent  was  sent  to  New 
Orleans  in  1871,  it  is  true,  to  get  aid  from  the 
Louisiana  Board,  and  to  inquire  into  their  mut- 
ual relations.  But  the  latter  always  referred  to 
legal  impediments  which  would  at  least  require 
the  aid  of  legislation  to  remove.  What  the  nat- 
ure of  these  impediments  were,  does  not  clearly 
appear.  But  we  may  presume  that  the  Louis- 
iana Board  had  in  view  the  change  which  Mr. 
Sherrod  reported  to  them  had  been  made  in  the 
Kentucky  charter,  the  nature  of  which,  how- 
ever, had  not  been  distinctly  explained  to  them. 
In  answer  to  a  communication  from  Mr.  Hun- 
toon,  Secretary  of  the  Kentucky  Board,  Mr. 
Foster,  the  Secretary  of  the  Louisiana  Board, 
wrote  the  following  letter  in  1872, which  seems 
to  throw  some  light  on  the  subject 

"December  23d,  1872. 

B.  H.  Hun  toon,  Esq., 

Sec'Cy  Am.  Printing  House  for  the  Blind, 
LouienUe,  Ky.: 

Dear  Sir:  Your  favor  of  Dec.  11th  is  at 
hand,  and  contents  noted,  but  Board  of  Trust- 
ees are  not  in  condition  at  present  to  appropri- 
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ate  funds  to  any  purpose.  When  the  Board 
meets,  your  communication  will  be  laid  before 
them.  Though  not  authorized  to  speak  on 
their  behalf,  I  may  add  that  the  change  in  your 
charter  may  be  found  upon  examination,  prob- 
ably, to  seriously  change  the  relations  of  our 
Board  to  yours. 

Our  Board  will  probably  have  a  meeting  in  [786] 
the  course  of  the  coming  spring. 

W.  H.  Foster,  Secretary,  etc." 

This  was  certainly  a  very  pregnant  intimation 
of  the  objection  which  lies  at  the  foundation 
of  the  defense  in  the  present  case. 

It  is  true  that,  in  1876,  when  the  defendants 
were  sued  by  several  of  their  original  donors 
for  the  recovery  of  their  contributions,  on  the 
ground  that  the  conditions  of  raising  $25,000 
within  seven  years  and  of  establishing  a  print- 
ing house  within  nine  years,  from  the  date  of 
the  charter,  had  not  been  complied  with,  the 
Louisiana  Trustees  made  inquiry  as  to  these 
points  from  the  complainants.  They  also  had 
or  some  of  them  had  a  conference  with  Mr. 
Barrett,  the  Treasurer  of  the  Kentucky  Corpo- 
ration, and  inquired  of  him  as  to  the  change  in 
their  charter,  which  had  been  reported  by  Mr. 
Sherrod.  They  testified  that  Mr.  Barrett  as- 
sured them  that  Sherrod  was  entirely  mistaken ; 
that  no  material  change  had  been  made  in  their 
charter,  and  that  they  were  acting  under  the 
original  charter  of  1858;  at  least,  so  he  was  un- 
derstood by  them.  The  defendants'  counsel, 
acting  on  the  supposition  that  these  representa- 
tions were  correct,  prepared  the  defense  of  the 
Board  accordingly;  and  being  satisfied  that  the 
amount  of  $25,000  had  been  raised  within  the 
seven  years,  and  that  an  establishment  sufficient 
to  answer  the  requirements  of  the  charter  had 
been  started  within  the  nine  years,  on  that  basis 
contested  the  suits  brought  by  the  donors.  Dur 
ing  the  progress  of  that  litigation,  however, 
having  procured  and  examined  the  amended 
Kentucky  charter  of  1861,  his  views  were  en- 
tirely changed  on  the  subject  of  the  right  of 
the  Kentucky  Corporation  to  demand  the  fund. 

This  is,  in  substance,  the  admission  which  is 
relied  on  by  the  complainants.  We  think  it  is 
quite  satisfactorily  explained  in  the  testimony 
of  Judge  Merrick  and  Mr.  Adams ;  and  that  it 
cannot,  in  the  slightest  degree,  affect  the  rights 
of  the  parties  in  this  case. 

It  is  unnecessary  to  inquire  what  should  be  17971 
done  with  the  fund  in  question.  The  original  1  1 
scheme  has  failed.  The  cross-bills  of  the  donors, 
who  were  made  defendants  in  the  case,  were 
dismissed  without  prejudice,  and  they  have  not 
appealed.  The  Legislature  of  Louisiana,  by  an 
Act  passed  May  14, 1878,  authorized  the  Trust- 
ees, in  their  own  exoneration,  to  pay  the  whole 
fund  into  the  State  Treasury  so  far  as  the  same 
remained  in  their  hands  unclaimed  by  the  con- 
tributors; and  appropriated  the  same  as  a  spe- 
cial and  inviolable  fund  for  the  sole  and  exclu- 
sive benefit  of  the  Louisiana  Institution  for  the 
Blind  and  the  Industrial  Home  for  the  Blind, 
domiciled  at  Baton  Rouge  in  said  State.  An 
additional  section  provides  for  paying  to  any 
original  contributor,  on  judicial  proof  of  his 
claim,  the  amount  contributed  by  him, with  in- 
terest. We  have  no  doubt  that  the  fund  will 
be  properly  administered  and  disposed  of  under 
the  laws  of  Louisiana,  to  whose  superintending 
care  the  matter  rightfully  belongs. 

Digitized  by  Google 


728-784 


Supreme  Coubt  or  the  u  kited  States. 


Oct.  Term, 


[7*8] 


It  is  proper  to  add  that,  in  our  view  of  this 
case,  the  general  doctrine  of  charities  has  noth- 
ing to  do  with  its  decision.  When  a  charitable 
trust  has  been  fully  constituted,  and  the  funds 
have  passed  out  of  the  hands  and  control  of  the 
donors  and  into  the  hands  of  the  proper  insti- 
tution or  organization  intended  for  its  admin- 
istration, the  court  of  chancery  or  some  anal- 
ogous jurisdiction  becomes  its  legal  guardian 
and  protector,  and  will  take  care  that  the  ob- 
jects of  the  trust  are  duly  pursued  and  the 
funds  rightfully  appropriated.  But  where  con- 
tributions to  a  chanty  are  proposed  to  be  made 
upon  certain  express  conditions,  the  rights  of 
the  donors  stand  upon  contract;  and  if  the  con- 
ditions are  not  performed,  their  obligation  to 
contribute  is  discharged. 

The  decree  of  the  Circuit  Court  is  affirmed. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


UNITED  STATES,  Appt., 
v. 

REAL  ESTATE  SAVINGS  BANK  OF 
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Jurisdiction  of  Court  of  Claims —  Commissioner's 
allowance  of  claim — appeal — rejection  ofdaim 
— action  thereon — service. 

L  The  Court  of  Claims  has  Jurisdiction  of  a  suit 
•gainst  the  United  States,  to  recover  back,  revenue 
taxes  illegally  or  erroneously  assessed  or  collected. 

2.  The  allowance  of  the  claim  made  by  the  Com- 
missioner of  Internal  Revenue  may  be  used  as  the 
basis  of  the  action,  and  it  will  be  prima  facie  evi- 
dence of  the  amount  that  Is  due. 

8.  Until  an  appeal  is  taken  to  the  Commissioner  of 
Internal  Revenue,  no  suit  whatever  can  be  main- 
tained to  recover  back,  taxes  illegally  assessed  or  er- 
roneously paid. 

4.  If  on  the  appeal  the  claim  is  rejected,  an  action 
lies  against  the  collector,  R.  8.,  sec  3228,  and  through 
him,  on  establishing  the  error  or  illegality,  a  recov- 
ery can  be  had. 

5.  If  the  claim  is  allowed,  and  payment  for  any 
cause  refused,  suit  may  be  brought  directly  against 
the  Government  In  the  Court  of  Claims. 

6.  The  lodging  of  an  appeal,  made  out  in  due  form, 
with  the  proper  Collector  of  Internal  Revenue  for 
the  purpose  of  transmission  to  the  Commissioner  Is, 
in  legal  effect,  presentation  of  the  appeal  to  the 
Commissioner. 

[Nos.  900,  901  ] 
Argued  Jan.  18, 1882.     Decided  Mar.  6,  188t. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 
Meters.  Samuel  F.  Phillips,  Solicitor-Gen., 
John  S.  Blair  and  William  Lawrence, 
for  appellant. 

Messrs.  J.  W.  Douglass  and  George  L. 
Dongla— ,  for  appellee. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

Sections  8220  and  8228  of  the  Revised  Stat- 
utes are  as  follows: 

"  Sec.  8220.  The  Commissioner  of  Internal 
Revenue,  subject  to  regulations  prescribed  by 
the  Secretary  of  the  Treasury,  is  authorized,  on 
appeal  to  him  made,  to  remit,  refund  and  pay 
back  all  taxes  erroneously  or  illegally  assessed 
or  collected,  all  penalties  collected  without  au- 
thority, and  all  taxes  that  appear  to  be  unjustly 
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assessed  or  excessive  in  amount,  or  in  any  man- 
ner wrongfully  collected.  *  *  * 

Sec.  8228.  All  claims  for  the  refunding  of 
any  internal  tax  alleged  to  have  been  errone- 
ously or  illegally  assessed  or  collected,  or  of  any 
penalty  alleged  to  have  been  collected  without 
authority,  or  of  any  sum  alleged  to  have  been 
excessive  or  in  any  manner  wrongfully  col- 
lected, must  be  presented  to  the  Commissioner 
of  Internal  Revenue  within  two  years  next  aft- 
er the  cause  of  action  accrued.  *  *  *  " 

The  material  regulations  prescribed  by  the 
Secretary  of  the  Treasury  applicable  to  this  case 
are  these: 

"  Claims  for  the  refunding  of  taxes  errone- 
ously assessed  and  collected  should  be  pre- 
sented through  the  collectors  of  the  respective 
districts  upon  blank  form  No.  46.  *  *  * 

The  collector  should  keep  a  perfect  record, 
in  a  book  furnished  for  the  purpose,  of  all 
claims  presented  to  th>  Commissioner,  and  must 
certify  as  to  each  claim,  whether  it  has  been  be- 
fore presented  or  not 

Where  the  case  of  an  appeal  involves  an 
amount  exceeding  $250,  and  before  it  is  finally  ,-„». 
decided,  the  Commissioner  of  Internal  Revenue  1  1 
will  transmit  the  case,  with  the  evidence  in  sup* 
port  of  it,  to  the  Secretary  of  the  Treasury  for 
his  consideration  and  advisement." 

For  some  years  it  has  been  the  practice  of  the 
officers  of  the  Treasury  Department  to  regard 
appeals  for  refunding  taxes  illegally  assessed 
and  paid,  when  deposited  with  collectors,  un- 
der the  rules,  in  season  to  be  forwarded  to  Wash- 
ington within  the  two  years'  limitation,  to  have 
been  duly  presented  to  the  Commissioner  ac- 
cording to  law. 

On  the  10th  of  July,  1878,  the  Real  Estate 
Savings  Bank  of  Pittsburgh,  Pa,  paid  to  the 
Collector  of  Internal  Revenue  for  the  proper 
district  in  Pittsburgh,  certain  internal  taxes 
which  had  before  that  time  been  assessed,  and 
on  the  9th  of  July,  1880,  it  presented  to  the 
same  collector, at  his  office, an  appeal  to  the  Com- 
missioner of  Internal  Revenue,  made  out  on  the 
blank  form  prescribed  by  the  Secretary,  to  re- 
fund and  pay  back  $972.69,  which,  it  was  al- 
leged, had  been  illegally  assessed  and  errone- 
ously paid.  This  appeal  was  delivered  to  the 
collector  in  time  to  have  reached  Washington, 
by  due  course  of  mail,  on  the  10th  of  July,  if  it 
had  been  promptly  forwarded,  but  it  was  re- 
tained until  the  15th,  when  it  was  sent  to  the 
Commissioner,  with  an  indorsement  by  the  col- 
lector that  he  had  investigated  the  facts  and 
found  the  statements  of  the  claimant  were  in  all 
respects  true.  The  papers  reached  the  Commis- 
sioner on  the  17th  of  July,  and  he,  on  the  18th 
of  October  following,  submitted  them  to  the 
Secretary  of  the  Treasury,  as  required  by  the 
regulations,  for  his  consideration  and  advice. 
On  the  18th  of  October  the  Secretary  signified 
to  the  Commissioner  his  approval  of  the  pay- 
ment of  the  claim,  and  on  the  21st  the  Commis- 
sioner certified  its  allowance.  On  the  presenta- 
tion of  this  certificate,  through  the  accounting 
officers  of  the  Treasury  Department,  payment 
was  refused.  The  certificate  has  never  been  re- 
voked by  either  the  Secretary  or  the  Commis- 
sioner, but  it  is  still  in  force  so  far  as  the  action 
of  these  officers  is  concerned.  After  payment 
was  refused,  suit  was  brought  on  the  certificate 
in  the  Court  of  Claims,  where  judgment  was 
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given  for  the  claimant.  From  this  judgment 
the  United  States  appealed. 

The  objections  made  here  to  the  recovery  are 
in  substance: 

1.  That  the  Court  of  Claims  had  no  jurisdic- 
tion of  the  suit,  because  the  claim  sued  for  was 
not  founded  on  any  law  of  Congress,  nor  upon 
contract;  and, 

2.  That  the  appeal  to  the  Commissioner  of 
Internal  Revenue  was  not  taken  within  two 
years  after  the  cause  of  action  accrued,  and  that, 
consequently,  the  allowance  by  that  officer  was 
without  any  authority  of  law. 

The  first  of  these  objections  is,  we  think, 
disposed  of  by  U.  8.  v.  Kaufman,  96  U.  8.  667 
[XXIV.,  792].  That  case  arose  under  section 
£426,  Rev.  Stat,  which  is  as  follows: 

"  The  Commissioner  of  Internal  Revenue 
may,  from  time  to  time,  make  regulations,  upon 
proper  evidence  of  facts,  for  the  allowance  of 
such  of  the  stamps  issued  under  the  provisions 
of  this  chapter,  or  any  internal  revenue  Act, 
as  mny  have  been  spoiled,  *  *  *  and  such 
allowance  shall  be  made  either  by  giving  other 
stamps  in  lieu  of  the  stamps  so  allowed  for,  or 
by  repaying  the  amount  or  value,  after  deduct- 
ing therefrom,  in  case  of  repayment  the  sum  of 
five  per  cent,  to  the  owner  thereof.  *  *  *  " 

And  we  held  that  the  allowance  of  a  claim 
by  the  Commissioner  under  this  section,  was 
equivalent  to  an  account  stated  between  private 
parties,  and  binding  on  the  United  States,  until 
in  some  appropriate  form  it  was  impeached  for 
fraud  or  mistake,  and  that  if  not  paid  on  proper 
application  through  the  accounting  officers  of 
the  Treasury  Department,  an  action  might  be 
maintained  on  it  in  the  Court  of  Claims,  be- 
cause such  an  allowance  raised  an  implied 
promise  on  the  part  of  the  United  States  to  pay 
any  amount  that  might  actually  be  due  the 
claimant,  and  also  because  the  claim  for  the 
payment  of  such  an  allowance  would  be  found- 
ed on  a  law  of  Congress  within  the  meaning  of 
that  term  as  used  in  defining  the  jurisdiction  of 
the  court.  We  cannot  discover  any  material 
difference  between  the  powers  of  the  Commis- 
sioner under  section  8426,ana  those  which  hehas 
under  section  8220.  Under  section  8426,  he  is  to 
"allow"  the  claim, which  is  done  either  by  giv- 
ing other  stamps  in  lieu  of  those  that  have  been 
spoiled,  etc.,  or  by  repaying  the  amount  or 
value.  Under  section  3220  he  is  tc  "refund"  and 
"  pay  back."  His  payments  of  money  in  both 
cases  must  be  made  thiough  the  accounting  of- 
ficers of  the  Treasury  Department,  as  he  is  not 
himself  a  disbursing  officer.  Whether  his  al- 
lowance is  conclusive  on  the  other  officers 
through  whose  hands  it  must  necessarily  pass  be- 
fore it  can.  be  paid  by  the  treasurer,  we  did  not 
then  and  need  not  now  decide.  All  we  said  then 
and  all  we  say  now  -is,  that  if  payment  is  not 
made  by  reason  of  the  refusal  of  any  of  the  of- 
ficers of  the  department  to  pass  or  pay  the  claim 
after  it  has  once  beet,  allowed  by  the  Commis- 
sioner, the  allowance  maj  be  used  as  the  basis 
of  an  action  against  the  United  States  in  the 
Court  of  Claims,  where  it  will  be  prima  fade 
evidence  of  the  amount  that  is  due,  and  put  on 
the  Government  the  burden  of  showing  fraud 
or  mistake.  This  burden  is  not  overcome  by 
proving  that  some  other  officer  in  the  subse- 
quent progress  of  the  claim  through  the  depart- 
ment declined  to  do  what  the  law  or  treasury 
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regulations  required  of  him  before 
could  be  obtained.  The  fact  of  fraud  or  mis- 
take must  be  established  by  competent  evidence 
the  same  as  any  other  fact  in  issue.  An  allow- 
ance by  the  Commissioner  in  this  class  of  cases 
is  not  the  simple  passing  of  an  ordinary  claim 
by  an  ordinary  accounting  officer,  but  a  state- 
ment of  accounts  by  one  having  authority  for 
that  purpose  under  an  Act  of  Congress.  Until 
an  appeal  is  taken-to  the  Commissioner,  no  suit 
whatever  can  be  maintained  to  recover  back 
taxes  illegally  assessed  or  erroneously  paid.  If 
on  the  appeal  the  claim  is  rejected,  an  action 
lies  against  the  collector  (R.  S.,  sec.  8228)  and, 
through  him,  on  establishing  the  error  or  ille- 
gality, a  recovery  can  be  had.  If  the  claim  is 
allowed,  and  payment  for  any  cause  refused, 
suit  may  be  brought  directly  against  the  Gov- 
ernment in  the  Court  of  Claims.  This,  as  it 
seems  to  us,  is  the  logical  result  of  the  legisla- 
tion of  Congress  upon  the  subject.  A  rejected 
claim  may  be  prosecuted  against  the  collector, 
and  an  allowed  claim,  not  paid,  may  be  sued 
for  in  the  Court  of  Claims.  To  say  the  least, 
the  decision  of  the  Commissioner  on  the  appeal 
is  sufficient  to  determine  whether  one  form  of 
remedy  shall  be  resorted  to  by  the  claimant,  or 
the  other. 

Upon  the  other  branch  of  the  case,  we  are  en- 
tirely satisfied  with  the  conclusions  reached  by 
the  court  below,  and  that  the  lodging  of  the  ap- 
peal made  out  in  due  form  with  the  proper  Col. 
lector  of  Internal  Revenue  for  the  purpose  of 
transmission  to  the  Commissioner  in  the  usual 
course  of  business,  under  the  requirements  of 
the  regulations  of  the  Secretary,  was  in  legal 
effect  a  presentation  of  the  appeal  to  the  Com- 
missioner. The  effect  of  the  regulation  was  to 
designate  the  office  of  the  Collector  of  Inter- 
nal Revenue  as  a  proper  place  for  the  presenta- 
tion of  the  appeal.  The  whole  subject  is  so 
fully  and  satisfactorily  considered  in  the  opin- 
ion below  that  we  deem  it  unnecessary  to  do 
more  than  refer  to  what  is  there  said. 

Tlie  judgment  is  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

United  State*,  Appt.,v.  John  Barnett.  No.910, 
Appeal  from  the  Court  of  Claims. 

This  judgment  is  affirmed  on  the  authority  of 
United  States,  v.  Kaufman,  96.  U.  6.,  667 
[XXIV.,  T92),  from  which  it  cannot  be  distin- 
guished in  principle. 
True  copy.  Test: 

James  H.  McKenney,  Cleric,  Sup.  Court,  U.  8. 


JAMES  POTT  kt  AX,.,  Piffs.  in  Err.,  [735] 

CHESTER  A.  ARTHUR,  Collector  of  the 
Pobt  of  New  Yorx. 

(See  8.  C,  14  Otto,  736, 786.) 

Duty  on  imported  books. 

By  section  2504,  schedule  M,  of  the  Revised  Stat- 
utes, a  duty  of  26_per  cent  ad  valorem  Is  Imposed  on 
imported  books.  This  duty  Is  not  ohanged  by  section 


[No.  188.] 

Argued  Dec.  tO.  1881.     Decided  Mar.  b,  188t. 
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StoBKXK  COUKT  Of  THE  UllITKD  STATES. 


Oct.  Term, 


F ERROR  to  the  Circuit  Court  of  the  United 
Statei  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court 

Messrs.  Edward  Hartley  and  Walter  H. 
Coleman*  for  plaintiffs  in  error. 

Mr.  Samuel  P.  Phillips,  Solicitor-Gen. , 
for  defendant  in  error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 

This  was  an  action  brought  against  the  Col- 
lector of  Customs  of  New  York  to  recover  back 
duties  paid  on  books  imported  in  August,  1874. 
A  duty  of  25  per  cent  ad  valorem  was  exacted; 
whilst  the  plaintiffs  claim  that  they  should  have 
been  required  to  pay  only  90  per  centum  of  that 
amount,  or  23}  per  cent  ad  valorem. 

As  the  law  stood  at  the  time,  in  section  2604, 
schedule  M,  of  the  Revised  Statutes,  page  474, 
a  duty  of  25  per  cent  ad  valorem  was  imposed 
on  "books,  pamphlets,  blank  books,  etc.  But 
by  section  2508  it  was  provided  that,  on  the 
goods  enumerated  therein,  only  90  per  cent  of 
the  duties  imposed  by  the  said  schedules  should 
be  levied  ana  collected ;  and  amongst  the  arti- 
cles enumerated  for  the  reduction  were  those 
contained  in  the  following  specification, 
namely : 

"All  paper  and  manufactures  of  paper,  ex- 
cepting unsized  printing  paper,  books  and  other 
printed  matter,  and  excepting  sized  or  glazed 
paper  suitable  only  for  printing  paper." 

Of  course,  the  articles  expressly  excepted  in 
this  clause  are  not  entitled  to  the  proposed  re- 
duction. The  question  is,  whether,  by  the 
words  used,  books  are  excepted  from  the  gen- 
eral class  of  articles  designated  as  paper  and 
manufactures  of  paper,  intended  to  be  ben- 
efited, or  whether  they  are  enumerated  as  inde- 
pendent articles  entitled  to  the  reduction.  The 
plaintiffs  contend  that  they  are  not  embraced  in 
the  exception,  because  they  do  not  properly 
17361  telong  to  the  class  of  articles  designated  as 
I  J 44  paper  and  manufactures  of  paper ;  and  can- 
not, therefore,  be  excepted  therefrom.  A  thing 
that  is  excepted,  they  argue,  must  necessarily 
belong  to  the  class  of  things  from  which  it  u 
excepted.  This,  of  course,  is  true,  as  a  general 
proposition,  but  the  question  is,  whether  it  ap- 
plies to  the  clause  of  the  Act  in  question.  No 
man  of  literary  culture,  it  is  true,  would  call  a 
book,  paper  or  a  manufacture  of  paper,  any 
more  than  he  would  designate  a  masterpiece  of 
Raphael,  as  canvas  or  a  manufacture  of  canvas. 
By  a  license  of  speech,  it  is  true,  he  might  say 
that  a  particular  book  was  mere  waste  paper,  or 
rubbish,  or  that  a  particular  picture  was  noth- 
ing but  a  piece  of  spoiled  canvas  ;  but,  speak- 
ing seriously  and  in  accordance  with  good 
usage,  he  would  not  make  such  an  application 
of  terms.  All  this,  however,  has  little  to  do  in 
construing  the  Act  in  question.  If  Congress 
had  reduced  the  duty  on  all  manufactures  of 
wood  and  leather  except  cutlery,  we  should  be 
obliged  to  regard  cutlery  as  excepted,  in  the 
particular  case,  from  the  manufactures  of  wood 
and  leather  intended  to  be  benefited  by  the  law. 
Our  duty  is  to  get  at  the  intent  of  the  law  ;  we 
are  not  responsible  for  its  style.  And  in  the 
present  case  the  intent  seems  to  be  unmistaka- 
ble. The  language  under  consideration  first  ap- 
peared in  the  Act  of  1872,  ch.  315,  and  was  not 
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accompanied  by  the  concluding  exception,  hut 
read  as  follows:  "On  all  paper  and  man- 
ufactures of  paper,  excepting  unsized  printing 
paper,  books  and  other  printed  matter."  The 
additional  exception  was  added  in  the  revision. 
It  can  hardly  be  doubted  that,  as  the  words 
were  used  in  the  Act  of  1872,  "  books  and  other 
printed  matter"  were  included  in  the  exception. 
We  have  no  doubt  that  such  is  the  intent  and 
meaning  of  the  same  words  in  the  Revised 
Statutes.  In  transferring  the  language,  it  Is  to 
be  presumed  that  it  was  intended  to  transfer  the 
sense. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
True  copy.  Test : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

ated-106  U.  8., ». 


C7371 


JOHN  L.  HE  AID,  Ptff.  in  Err., 
v. 

HARVEY  W.  RICE. 

(See  8.  C.,  14  Otto,  787-787.) 

Invalid  letters  patent— reissued  patent— tohen  al- 
lowed. 

L  Re-issued  letters  patent  for  improvements  in 
steam-boilers,  are  invalid  because  for  a  different  in- 
vention from  the  original  patent,  and  because  an- 
ticipated by  another  patent. 

2.  The  question  of  the  identity  of  the  invention  In 
original  and  re- Issued  patents  Is  to  be  determined 
from  their  face  by  mere  comparison.  If  extrinsic  ev- 
idence is  not  needed  to  explain  them,  and  is  matter 
of  law  for  the  court. 

8.  A  patent,  originally  issued  for  one  invention, 
cannot  lawfully  be  surrendered  as  the  basis  for  a 
re-issue  for  another.  A  patent  for  a  machine  can- 
not be  re-issued  for  the  purpose  of  claiming  the 
process  of  operating  it. 

[No.  198.] 

Argued  Jan.  4,  5, 1889.   Decided  Mar.  6, 188*. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
The  case  is  stated  by  the  court 
Messrs.  George  Harding,  M.  M.  JBrtwand 
John  H.  BoaJt,  for  plaintiff  in  error. 

Mr.  Milton  A.  Wheat  on,  for  defendant  In 
error. 


Mr.  Justice  Matthews  delivered  the  opinion 
of  the  court: 

This  was  an  action  at  law  brought  by  Rice  to 
recover  damages  for  an  alleged  infringement  of 
re-issued  letters  patent  No.  6422,  granted  May 
4, 1875,  to  him  for  improvements  in  steam-boil- 
ers. The  original  patent  was  No.  146614,  dated 
January  20, 1874.  The  invention,  as  stated  in 
the  complaint,  consisted,  among  other  things, 
of  a  combination  of  a  straw -feeding  attachment 
with  the  furnace  door  of  a  return-flue  steam- 
boiler,  for  the  use  of  straw  alone  as  fuel,  in  gen- 
erating steam  ample  for  practically  operating 
steam-engines. 

The  case  was  tried  by  a  jury,  and  resulted  in 
a  verdict  and  judgment  for  the  plaintiff;  to  re- 
verse which  this  writ  of  error  is  prosecuted. 

A  bill  of  exceptions  sets  out  the  exceptions  of 
the  plaintiff  in  error  to  the  rulings  of  the  court 
below,  and  all  the  evidence.  The  court  was 
asked  at  the  close  of  the  plaintiff's  testimony, 
and  again  when  all  the  evidence  on  both  sides  17331 
had  been  introduced,  to  instruct  the  jury  to  re-  1 
turn  a  verdict  for  the  defendant,  the  refusal  to 
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■do  which,  amongst  other  rulings,  is  assigned  for 
error,  and  thus  the  whole  case  on  the  merits  is 
brought  here  for  review,  so  far  as  they  rest  upon 
questions  of  law. 

The  plaintiff  below  introduced  in  evidence 
his  original  and  re-issued  patent.  For  the  pur- 
pose of  comparison,  which,  in  view  of  the  ques- 
tions of  law  raised,  becomes  important  and  nec- 
essary, the  specifications  and  claims  are  exhib- 
ited here  in  parallel  columns,  using  one  copy 
for  both  patents,  when  they  are  identical,  and 
putting  all  the  language  that  is  in  the  original 
and  not  in  the  re-issued  patent  in  the  left  band 
column  in  italics,  and  putting  In  the  right  hand 
column,  in  italics,  all  the  language  used  in  the 
re-issued .patent  that  is  not  in  the  original: 

"Specifications  forming  part  of  letters  patent 
No.  146614,  dated  January  20,  1874. 

Re-issue  No.  6422, 
dated  May  4,  1875, 
application  filed 

Novembers.  1873,  March  17,  1875, 

To  all  whom  it  may  concern  : 

Be  it  known  that  I,  Harvey  Wood  Rice,  of 
Haywood,  Alameda  County,  State  of  California, 
have  invented  new  and  useful  improvements  in 
steam-boilers;  and  I  do  hereby  declare  the  fol- 
lowing description  and  accompanying  drawing 
are  sufficient  to  enable  any  person  skilled  in  the 
art  or  science  to  which  it  most  nearly  apper- 
tains to  make  and  use  my  said  invention  with- 
out further  invention  or  experiment. 

My  invention  relates  to 


boilers  aremoreespeciaUv 


useful,  is  entirely  obviat- 


ed; anf 


Hbald  v.  Rick.  7W-757 

Jsue  boOsrs,  in  which  the 
eMmnm  or  stack  is  eon- 
structed  directly  above  the 
furnace,  and  the  heat  and 
products  of  combustion 
from  the  furnace  are  car- 
ried along  under  the  boil- 
er, and  then  returned 
back  to  the  stack  through 
puts  or  tubes  leading 
through  the  length  of  the 
boUer,the  combustion  urtU 
be  so  complete  that  no 
sparks  andbut  very  Utile 
smoke,  will  escape  from 
the  chimney,  and  the 
straw  will  be  burned  free, 
ly, giving  out  a  high  degree 
of  heat  without  danger  of 
choking  the  grate  bars. 

My  invention  also  re- 
lates 

to  a  novel  method  of  securing  the  tubes  and 
tube  sheet  within  the  shell  of  the  boiler,  so  that 
they  can  be  at  any  time  easily  removed  for  the 
purpose  of  cleaning  or  repairing,  and  at  a  much 
less  expense  than  is  ordinarily  entailed  for  such 
work. 

Referring  to  the  accompanying  drawings  for 
a  more  complete  explanation  of  my  invention. 
Figure  1  is  a  perspective  view 

of  my  boiler  from  the  rear 
end.  Fig.  35  is  a  sectional 
elevation.  Fig.  Sis  a  rear 
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boOers,  whereby  lam  en- 


abled to  utWze  straw  and 


other  light  substances  for 


fuel,  so  that  a  complete 


combustion  of  the  smoke 


is  attained,  and  the  dan- 
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the  combination  of  a 
straw-feeding  device  with 
the  furnace  door  of  that 
class  of  boilers  which  are 
known  as  return-flue  boil- 
en,  by  which  combination 
loanable  to  provide  a  su- 
perior arrangement  for 
utilizing  straw  as  a  fuel 
for  generating  steam. 

Many  attempts  have 
heretofore  been  made,both 
in  this  country  and  in 
Europe,  to  successfully 
utilize  straw  as  a  fuel  for 
Generating  steam  in  steam 
boilers;  but  these  attempts 
have  always  resulted  in 
failures  or  partial  fail- 
ures. 

When  straw  is  fed  into 
the  furnace  of  an  ordi- 
nary steam  -  bailor,  it 
burns  too  quickly  to  do 
much  good  in  heating  the 
water  in  the  boiler,  untU 
a  sufficient  quantity  of 
cinders  accumulates  urxm 
the  orate  bars  to  impede 
the  draft ;  and  unless  the 
cinders  are  frequently  re- 
moved from  between  the 
grate  bars,  they  soon  ac- 
cumulate to  such  an  ex- 
tent as  to  choke  the  draft 
entirely  and  prevent  com- 
bustion. 

Many  devices  have  been 
tried  and  patented  for 
overcoming  these  troubles; 
but,  as  far  as  I  am  aware, 
none  of  them  have  suc- 
ceeded in  remedying  the 
difficulties  sufficiently  to 
make  the  straw-burning 
engine  a  practical  success. 

My  experiments,  how- 
ever, have  developed  the 
fact  that,  by  attaching  a 
tube  or  box  door  to  the 
furnaces  of  that  class  of 
boilers  known  as  return- 


exposing  the  tube  sheet  of 

■ndof 


end  view  wUh  cap  re- 
moved. Fig.*  is  a  view  of 
tubes  and  sheet.  Fig.  6  is 
an  enlarged  view,showing 
the  manner  of  securing 
the  tube  sheet  in  the  shell 


Any  suitable  feeder  may 
be  employed  to  supply 
straw  to  the  grate,  but  I 
have  found  the  device  pa- 
tented by  D.  Morcy,  June 
to,  1873,  to  be  very  suit- 
able. 


If. 


one  end  of  the  boiler.  Fig. 
2  is  a  longitudinal  section. 
Fig.  3  is  an  end  view  with 
rear  head  removed.  Fig. 
4  shows  the  tube  and  tube 
sheet  removed.  Fig.  6  is 
an  enlarged  view  showing 
the  rear  tube  sheet,  flange 
and  ring. 

A,  is  the  shell  of  my  boiler,  which  is  more 
especially  intended  to  be  used  for  that  class  of 
engines  employed  in  threshing  and  other  field 
work  where  there  is  straw  or  other  light  mate- 
rial enough  for  fuel,  but  which  has  never  been 
satisfactorily  burned  without  an  artificial  draft 
or  blast,  and  which  has  always  been  dangerous 
by  reason  of  the  sparks  thrown  out  on  account 
of  incomplete  combustion. 

In  order  to  remedy  these  faults.and  perfectly 
consume  all  the  smoke  and  sparks,  I  perforate 
my  tube  sheet  B  B,  so  as  to  admit  one  large 

tube  |  furnace 

C,  near  the  bottom,  which  receives  the  fuel 
upon  the  grate,  D,  and  acts  at  the  same  time  as 
a  tube  and  fire  box. 

lb  the  door  of  the  fur- 
nace C,  I  attach  a  straw- 
feeding  tube,  E,  through 
which  the  straw  or  other 
light  fuel  is  fed  to  the  fur- 
naces. 

This  tube  can  be  con- 
structed in  the  manner 
described  by  David  Morcy 
in  his  patents  dated  Feb-  r74-l  l 
ruary  u,  1873,  and  May  11 
t5,  1873,  for  straw-feeding 
attachment  for  furnaces, 
or  in  some  other  similar 
manner  for  feeding  the 
straw  without  admUtine 
a  draft  of  air. 

Above  and  around  the  sides  of  the  large 
tube  |  furnace 

C,  I  place  small  or  locomotive  boiler  tubes  e  e, 
as  shown,  and  these  serve  to  return  the  heat 
and  the  products  of  combustion  to  the  chimney 
F,  which  is  located  at  the  front  end  of  the  boiler, 
and  communicates  with  the  chamber  H,  formed 
between  the  flue  sheet  and  the  head  or  door  Q. 
A  similar  chamber,  H',  is  formed  at  the  back 
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end  of  the  boiler,  into  which  the  products  of 
combustion  pass  from  the  large 

tube  |  furnace 

C  before  entering  the  return  flues  e. 

By  this  construction  the  light  fuel  is  thor- 
oughly ignited  in  its  passage  through  the  large 
tube,  which  has  plenty  of  air  admitted  for  the 
purpose.  The  heat  and  flame  will  be  concen- 
trated in  returning  through  the  small  flues,  and 
the  combustion  will  be  so  complete  that  no 
sparks  and  but  very  little  smoke  will  escape 
from  the  chimney,  and  this  latter  will  not  even 
need  a  bonnet. 

The  tube  sheets  B  B  are  made  with  a  flange, 
i,  which  is  turned  outward,  and  these  flanges 
are  pierced,  so  as  to  admit  screw  bolts,  or  rivets 
g,  as  may  be  preferred.  These  bolts  secure  the 
tube  sheets  in  their  places  perfectly  steam  and 
water  tight. 

Whenever,  by  reason  of  long  use,  there  is  a 
collection  of  scale  or  sediment,  or  if  the  tubes 
or  the  interior  of  the  boiler  need  repairing,  the 
screw  bolts  can  be  removed;  or  if  rivets  are 
uaed,  they  can  be  cut  off,  when  the  two  tube 
sheets,  with  the  tubes,  can  be  removed  from  the 
shell  in  a  body,  and  repairs  or  cleaning  can  be 
easily  effected  with  much  less  time  and  trouble 
than  when  the  boilers  are  made  in  the  ordinary 
manner. 

The  flange  on  the  rear  tube  sheet  is  turned  so 
much  smaller  than  the  interior  of  the  shell  that 
an  iron  ring,  n,  can  be  introduced  between  it 
and  the  shell,  the  bolt  passing  through  it. 

When  it  is  necessary  to  remove  the  tubes  and 
sheets,  this  ring  can  be  taken  out  after  remov- 
ing the  nuts  and  rivets,  and  this  leaves  the  rear 
tube  sheet  small  enough  to  pass  any  rivets  or 
obstructions  freely  when  taking  it  out. 

By  this  construction  I  am  enabled  to  make  a 
boiler  and  furnace  in  which  straw  can  be  used 
as  a  fuel  with  perfect  safety,  and  in  which  re- 
pairs can  be  easily  effected. 
1 742]  Having  thus  described  ray  invention,  what  I 
claim,  and  desire  to  secure  by  letters  patent  is: 

1.  The  boiler  A,  having 
the  furnace  C,  grate  D,  re- 
rcturn  fines  or  tubes  e  e, 
and  stack  or  chimney  li, 
arranged  an  described,  in 
combination  with  the 
straw -feeding  furnace 
door  attachment,  substan- 
tially as  and  for  the  pur- 
pose described. 

2.  —  a  horizontal  steam-boiler  the 
large  tube  |  furnace 

C,  formed  with  a  grate,  D,  to  serve  as  a  fire- 
place, in  combination  with  small  return  flues,  e 
e,  when  the  tubes  and  tube  sheets  are  secured 
by  flanges  i  and  bolts  g,  so  as  to  be  removable 
from  the  shell  in  a  body,  substantially  as  and 
for  the  purpose  described." 

It  is  admitted  that  there  had  been  no  infringe- 
ment by  the  defendant  of  the  second  claim  of 
the  re-issued  patent,  which  included  that  feat- 
ure of  the  improvement  described,  which  con- 
sisted in  the  peculiar  construction  by  which  the 
tube 8  and  tube  sheets  were  secured  by  flanges 
and  bolts,  so  as  to  be  removable  from  the  shell 
in  a  body.  This  claim,  therefore,  is  excluded 
from  further  consideration  in  the  case. 

The  patent  of  David  Morey  for  a  straw-feed- 
ing attachment,  referred  to  in  the  specifications 
in  the  Rice  original  and  re-issued  patent,  con- 
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slated  of  an  original  patent,  No.  186659,  dated 
Feb.  11,  1878,  re-issued  as  re-issue  No.  6420, 
dated  May  4,  1875,  and  original  patent  No. 
189075,  dated  May  20,  1875. 

The  specifications  of  the  latter  describe  the 
invention  as  relating  to  "  An  improved  furnace 
door  attachment,  which  is  especially  intended 
for  facilitating  the  use  of  straw  as  a  fuel,  espe- 
cially applicable  to  the  removable  furnaces  of 
threshing-machine  engines;  and  it  consists  in  at- 
taching to  the  opening  of  the  furnace,  intended 
for  the  door,  a  tube  or  funnel,  having  arranged 
within  it  a  diagonal  swinging  valve,  with  its 
lower  end  turned  up  into  a  shoe,  whereby  the 
straw  can  be  inserted  into  the  furnace  and  no 
8 parks  allowed  to  fly  out,  nor  a  draft  of  air  al- 
lowed to  enter."  It  was  also  therein  declared 
that  the  straw  was  to  be  fed  through  the  tube  L7*9' 
by  means  of  an  ordinary  hayfork.  When  the 
straw  is  pushed  through  the  tube,  the  valve  or 
door  will  be  lifted  so  as  to  allow  the  straw  to 
pass  through,  when  it  will  immediately  drop 
down  and  cut  off  the  draft  of  cold  air  which 
would  otherwise  be  admitted  into  the  furnace, 
to  the  detriment  of  the  fire.   The  claim  of  the 

Stent  was  for  "  The  removable  tube  or  funnel, 
ving  arranged  within  it  the  diagonal  valve 
with  its  lower  edge  turned  up,  in  combination 
with  a  furnace,  as  set  forth.' 
_  In  the  re-issued  Morey  patent  a  revolving  par- 
tition in  the  box  or  attachment  is  substituted  foi 
the  diagonal  swinging  valve,  suspended  upon 
and  revolving  upon  journals,  and  kept  in  posi- 
tion by  means  of  springs.  The  office  of  the  par- 
tition is  to  keep  the  box  or  tube  closed  and  pre- 
vent the  entrance  of  air  after  the  straw  has  been 
pushed  through  the  tube;  though  the  specifica- 
tion adds  that  "  It  is  evident  that  by  leaving  I  he 
tube  or  box  filled,  so  as  to  choke  the  opening; 
through  it,  the  partition  or  door  can  be  dispensed 
with."  The  straw  is  introduced  into  the  fur- 
nace through  the  hopper  of  the  box,  by  menns 
of  an  ordinary  hayfork.  The  fork  load  of  st  raw 
is  placed  against  the  lower  end  of  the  partition 
and  pushed  through  the  box,  the  pressure  turn- 
ing the  partition  to  a  horizontal  position  to  ad- 
mit the  hay  or  straw.  As  soon  as  the  fork  is 
unloaded  and  withdrawn,  the  partition  is  closed 
automatically  by  the  springs,  thus  making  a 
half  revolution  each  time  a  fork  load  of  straw 
is  introduced,  and  immediately  closing  again, 
so  as  to  shut  off  the  draft.  The  claim  of  the 
re-issued  patent  embraced:  first,  "  In  combina- 
tion with  the  furnace  of  a  threshing-machine, 
the  detachable  box  or  tube,  provided  with  a 
flaring  mouth,  the  base  of  the  tube  projecting; 
from  the  furnace  at  or  nearly  at  a  right  angle  to 
the  front  of  the  furnace,  substantially  as  and 
for  the  purpose  set  forth;"  and,  second,  "In 
combination  with  the  furnace  of  a  threshing- 
engine,  the  box  or  tube,  provided  with  a  flaring; 
mouth,  and  having  the  partition  or  door,  sub- 
stantially as  and  for  the  purpose  set  forth," 

The  following  is  a  statement  in  the  language 
of  counsel  for  the  defendant  in  error,  of  what 
he  claims  to  be  the  proof,  on  the  trial  of  the 
cause,  as  contained  in  the  bill  of  exceptions, 
showing  the  state  of  the  art  and  the  history  of  [744] 
the  inventions  attributed  to  Morey  and  Bice  re- 
spectively: 

"For  many  years  before  the  invention,  thresh- 
ing-machines had  been  driven  by  steam  as  a  mo- 
tive power.  In  generating  steam,  portable  flre- 
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box  boilers  bad  been  used.  B"cb  Are- box  boll 
era  were  about  like  tbe  ordinary  loco  mo  tin 
boilers  in  common  use.  Tbey  bad  a  tire  Ik» 
furnace  and  a  number  of  I  Jbea  or  flues  passim 
from  one  end  to  tbe  otber  through  the  watei 
In  tbe  boiler.  Tbe  fire  and  products  of  com 
bustion  passed  from  front  to  rear  through  sun. 
tubes  or  flues,  and  tbence  out  through  a  smi>k> 
siack  placed  at  tbe  end  of  tbe  boiler  f  unheal 
from  i  be  furnace. 

Wood  or  coal  was  used  for  fuel  with  such  fire- 
box boilers.  During  all  this  time  it  bad  been  a 
great  desideratum  to  substitute  utra  w  as  fuel,  in 
place  of  wood  and  coal.  In  California,  in  most 
grain  districts,  wood  and  coal  were  very  ex  pen 
ki ve,  and  were  inconvenient  on  ao-ount  of  hav- 
ing to  be  transported  to  tbe  harvest  fields,  and 
from  place  to  i  luce  in  tbe  fields  as  tbe  threshing- 
machine  was  moved  from  one  spot  to  another, 
as  one  section  of  the  field  was  threshed  and  an- 
other about  to  be  commenced.  Tbe  transpor- 
tntion  of  tbe  wood  and  coal  for  fuel  required 
teams  and  men  at  a  time  wueo  all  were  needed 
in  tbe  harvest  fields  for  otber  purposes.  At  tbe 
same  time,  where  the  threshing  was  done,  there 
was  always  an  accumulation  of  straw  which 
whs  of  no  value,  and  which  the  farmers  were 
gltid  to  burn  to  get  it  out  of  the  «  ay. 

Wiih  the  portable  engines  and  boilers  then  in 
use. straw  could  not  he  successfully  used  as  fuel. 
Steam  could  be  raised  with  it  while  tbe  i  ngii  .« 
was  not  working,  but  when  the  en.  ine  was  put 
to  work  the  steam  would  run  down.  In  lh72 
David  Morey  attempted  to  accomplish  tbe  de- 
sired object  by  attaching  straw-feeding  attach- 
ments to  tbe  tire  box  boilers,  then  in  use  with 
wood  or  coal  for  fuel.  He  experimented  witb 
one  in  Watsonville,  and  believed  from  that  ex- 
periment that  his  efforts  were  successful.  He 
took  out  two  patents  early  in  1878  for  his  inven- 
tions. *  *  *  He  made  his  experiment  in  Wat- 
sonville in  1872,  after  tbe  threshing  season  was 
over  for  that  year. 

He  was  anxious  to  introduce  his  supposed  in- 
vention, and  desired  to  exhibit  it  to  tbe  Inrge 
f  745  1  dealers  in  agricultural  implements  in  8sn  Fran 
1  1  cisco.  He  accordingly  went  to  San  Francisco 
ami  looked  for  a  place  to  try  his  invention  at 
which  it  would  be  convenient  for  tbe  merchants 
to  attend.  Rice  had  a  machine  shop  at  liny- 
wards,  and  also  had  threshing  engines  which  he 
had  for  many  years  used  in  the  barvest  flel»l» 
during  tbe  threshing  season.  He  had  at  bis  pi  c 
two  portable  engines  witb  return-flue  bnilei>, 
and  one  witb  a  Are- box  boiler;  one  of  tbe  en- 
gines witb  return  flue  boilers  was  used  for  run- 
ning tbe  machinery  in  bis  shop,  when  not  in 
tbe  field  during  tbe  threshing  season. 

Morey  went  to  Rice  and  requested  tbe  privi- 
lege of  attaching  his  straw  feeder  to  oneof  Rice's 
boilers,  and  exhibiting  its  operation.  Rice  read- 
ily consented  and  assisted  in  making  tbe  attach- 
ment and  test.  Morey  wished  to  attach  tbe 
straw-feeder  to  Rice's  fire-box  boiler,  but  Rice 
insisted  on  attaching  it  to  the  return-flue  boiler. 
It  was  attached  to  tbe  return  flue  boiler;  a  test  of 
It  was  made,  and  an  exhibition  given/  by  get- 
ting up  steam  and  running  tbe  machinery  In  the 
shop  wih  It.  Tbe  test  and  exhibition  gave  sat- 
isfactory results  as  far  as  they  went,  as  Morey 'a 
experiment  bad  previously  done  when  mad* 
witb  ths  same  straw-feeder  attached  to  fire- 
box boiler,  In  Wataon  villa.  No  one  learned  from 
See  U  Otto. 


the  test  and  exhibi^cUHayw^twhetherthers 
wasany  advantage  insubstitutingthe  return-flue* 
boiler  for  the  fire-box  boiler  or  not.  Bice  urn  the 
only  man  that  thought  the  return-flue  boiler  was 
the  better  for  the  purpose. 

Morey  then  licensed  the  firm  of  Tread  well  & 
Co.  to  make  and  sell  his  invention.  The  exhi- 
bitions of  Morey  had  created  abclief  that  straw 
could  be  used  for  fuel  in  generating  steam  for 
running  threshing-machines,  and  that  very  sea- 
son (1878)  many  of  the  heaviest  firms  in  San 
Francisco,  and  Morey  himself,  used  and  exer- 
cised their  means  and  abilities  to  make  the  in- 
vention practically  successful.  Hawley  &  Co. 
tried  it.  Raker  &  Hamilton  tried  it.  Trendwell 
&  Co.  tried  it  and  Morey  tried  it.  Borne  of  Ute 
partners  or  engineers  ofeaeli  of  Uie  said  firms  had 
teitnessed  tlie  exltiUtion  with  Hie  return-flue  boiler 
at  Hay  ward's.  Yet  each  of  said  firms  and  Morey 
himself  made  all  their  subsequent  tests  in  the'  sea- 
son of  1878  with  fire-box  boilers  and  Vtey  all 
failed.  They  all  gave  up  the  invention  after 
testing  it  that  season,  ana  believed  that  their 
tests  and  experiments  had  proved  that  straw  |746] 
could  not  be  successfully  used  for  fuel  in  gen- 
erating steam  for  running  threshing-machines. 
Not  one  of  them  tlioughtfor  a  moment  that  any- 
thing could  be  gained  by  substituting  the  return- 
flue  boiler  for  the  fire-box  boiler.  All  of  them 
worked  and  experimented  with  the  fire-box  boil- 
er, and  when  they  found  it  impossible  to  make 
that  do  the  work  with  the  straw-feeding  attach- 
ment, tiiey  believed  that  they  had  exhausted  Hie  sub- 
ject by  proving  that  it  was  impossible  to  utilize 
straw  for  fuel,  as  desired,  by  any  possible  means. 
Yet  they  had  all  seen  or  thoroughly  understood 
all  that  was  shown  or  proved  by  the  test  and  ex- 
hibition with  the  return-flue  boiler  at  Haywarda 
in  the  previous  month  of  March. 

Rice  alone  believed  in  the  advantages  of  a  re- 
turn-flue boiler  combined  with  the  straw-feed- 
ing attachment.  Rice  alone  went  into  the  har- 
vest fields  with  the  return-flue  boiler  and  straw- 
feeding  attachment,  and  it  proved  entirely  suc- 
cessful. Rice  did  not  know  at  the  time  what 
the  r  — ct  parties  were  doing,  neither  were  they 
informed  of  what  Rice  was  doing.  Rice's  opera- 
tions in  the  threshing  season  of  1878  were  in  dif- 
ferent sections  of  the  country  from  where  the 
other  parties  were  experimenting.  While  all  the 
other  parties  were  by  their  experiments  with  fire- 
box boilers  proving  that  straw  could  not  be  util- 
ized for  fuel  as  desired,  Bice  alone  proved  that 
it  could  be  so  utilized,  by  substituting  the  return- 
flue  boiler  for  the  fire-box  boiler.  Rice  was  the 
first  and  only  one  that  suggested  tbe  combina- 
tion of  the  return-flue  boiler  with  the  straw-feed- 
ing attachment,  and  be  was  the  only  one  tha 
tested  and  proved  its  advantages,  and  except  f o 
this  individual  and  independent  idea  and  actior 
of  Rice,  there  is  no  reason  for  supposing  that  tht 
great  advantages  of  using  straw  for  fuel  in  the 
harvest  fields  would  have  Deen  enjoyed  to-day." 

It  further  appears  from  the  testimony  of  Rice 
that  be  considered  tbe  main  principle  of  his  in- 
vention to  be  combining  the  arrangement,  pa- 
tented by  Moray,  with  the  return-flue  boiler.  He 
supposed  at  first  that  his  invention  covered  tbe 
boiler  itself,  though  he  found  afterwards  that 
it  was  not  new,  but  was  on  the  contrary  well  . 
known  as  the  Cornish  boiler.  The  main  diffi-  l"*7l 
culty  he  claimed  to  overcome  by  his  invention, 
was  in  preventing  air  from  being  admitted  when 
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the  straw  wu  fed  into  the  furnace.  He  aayi: 
"I  took  bis  (Marty's)  tube,  and  attached  It  to 
this  boiler  (the  return  flue  boiler),  and  it  was  a 
success."  The  act  of  invention  he  specified  to 
consist  in  "combining  the  two  together." 

The  contention  on  the  part  of  the  defendant 
in  error  is  set  forth  in  the  language  of  bis  coun- 
sel In  argument,  as  follows: 

"Applying  the  rules  of  law  to  the  Morey  and 
Bice  patents,  and  (admitting  Morey's  patents 
to  be  valid)  the  following  are  the  extent  and 
limits  of  their  respective  inventions,  eft,;  Morey 
discovered  that  by  attaching  a  straw  feeding 
tube  with  a  door  in  it  to  prevent  a  draft  of  air 
through  it,  to  portable  locomotive  or  fire-box 
steam-boilers,  straw  could  be  used  with  them 
for  fuel  more  effectively  than  it  could  be  with- 
out such  tube.  The  combination  of  a  straw- 
feeding  tube  which  would  prevent  a  draft  of 
air  through  it,  with  portable  steam-boilers,  was 
Morey's  invention.  The  discovery  that  a  draft 
of  air  must  not  be  admitted  between  the  top  of 
the  fire  and  the  bottom  of  the  boiler  was  his 
discovery.  All  of  Morey's  discoveries  and  in- 
ventions, however,  were  insufficient  to  make 
portable  steam-boilers  adequate  to  the  one  great 
task  which  it  was  so  desirable  for  them  to  per- 
form, vie,:  that  of  running  threshing-machines 
with  only  straw  for  use  as  fuel. 

Rice  began  his  discoveries  and  invention 
where  Morey  left  off.  Morey's  patents  were 
both  issued  before  Rice  had  given  the  subject 
a  though  t.  Rice  discovered  that  by  tearing  out 
the  inside  of  the  boiler,  which  he  found  in 
Morey's  combination,  and  by  adding  to  the  com- 
bination, but  inside  of  the  boiler,  the  large  tube 
C,  to  serve  as  a  furnace  and  the  return  flues, 
that  he  obtained  a  combined  machine  which 
waa  a  very  great  improvement  over  Morey 'a. 
Rice's  combination  may  have  and  probably  did 
include  Morey's  combination,  but  it  included 
more,  vie.:  the  large  tube  or  furnace,  C,  and 
the  return  flues,  e,  e. 

In  this  case  Morey's  patents  were  for  combin- 
ing straw  feeders  with  portable  steam  boilers 
generally.  Rice  discovered  that  by  substituting 
one  particular  kind  of  portable  steam-boiler, 
which  no  one  else  bad  used,  for  the  steam- 
boilers  which  had  been  used,  that  he  had  a  bet- 
1 7  4R 1  ter  combination  than  was  ever  before  made;  a 
'  '  combination  which  did  better  work  than  any 
others  and  bad  within  It  a  new  and  better  mode 
of  operation  than  any  others.  It  burned  all  of 
the  straw  put  in  it,  while  the  others  would  not. 
It  did  not  choke  up  with  partly  burned  straw 
and  cinders,  while  the  others  would.  It  caused 
the  heat  and  flame  of  the  fire  to  pass  twice 
through  the  length  of  the  boiler,  while  in  the 
others  the.  heat  and  flame  passed  but  once 
through  the  length  of  the  boiler. 

It  la  to  be  noticed  that  the  Morey  patents 
describe  and  claim  only  the  combination  of  the 
straw  feeding  device  with  the  furnace  of  a 
boiler.  His  patents  stop  at  the  furnace  door. 
They  do  not  go  into  the  boiler  beyond  the 
furnace. 

Rice's  patent,  on  the  other  hand,  begins  at  the 
furnace  door  where  Morey's  stop,  and  goes  be- 
yond into  the  boiler,  adding  new  elements." 

The  bill  of  exceptions  contains  fourteen  ex- , 
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ceptions  to  as  many  rulings  of  the  court  during 
the  trial;  but  in  argument  all  the  points  raised 
by  them  were  reduced  and  classified  by  coun- 
sel for  plaintiff  in  error  under  three  heads,  as 
follows: 

1.  That  the  re-Issued  letters  patent  to  Rice, 
on  which  the  action  waa  founded,  were  for  an 
invention  different  from  that  described  in  the 
original,  and  were,  therefore,  void. 

2.  That  the  invention  described  and  claimed 
in  the  first  claim  of  the  plaintiff's  re-issued 
patent,  which  alone  was  material  to  the  con- 
troversy, waa  anticipated  and  covered  by  the 
letters  patent  granted  to  Morey. 

8.  That  if,  after  the  Morey  patents  were 
issued,  there  was  any  invention  to  the  combi- 
nation claimed  in  the  Rice  re-issued  patent, 
then,  in  fact,  it  is  to  be  attributed  to  Morey 
himself,  and  not  to  Rice. 

L  The  first  question  for  our  determination 
is  that  raised  as  to  the  identity  of  the  invention 
intended  to  be  described  in  the  original  and 
reissued  patents  to  Rice,  upon  the  answer  to 
which  the  validity  of  the  latter,  so  far  as  this 
suit  is  concerned,  depends. 

In  cases  of  re-issues  of  patents.  Inoperative  or 
invalid  by  reason  of  a  defective  or  insufficient 
specification,  or  by  reason  of  the  patentee  claim- 
ing as  his  own  invention  or  discovery  more 
than  he  bad  a  right  to  claim  as  new.  it  is  ira-  [749] 
perative  that  the  new  patent,  when  issued,  shall 
be  for  the  same  invention,  and  that  no  new 
matter  shall  be  introduced  into  the  specifica- 
tion, when,  as  in  the  present  case,  there  is  a 
drawing,  with  reference  to  which  the  invention 
is  described.   R.  8.,  sec.  4916. 

The  principles  for  determining  the  validity 
of  re- issued  patents  have  been  discussed  and 
formulated  so  repeatedly  and  so  recently  in  this 
court,  that  it  is  necessary  at  present  only  to  re- 
fer to  the  cases  of  James  v.  Campbell  [ante, 
788],  and  Miller  v.  Urate  Co.  [ante,  788J.  de- 
cided at  the  present  Term;  Burr  v.  Duryee.  1- 
Wall.  681  [68  U.  8.  XVII.,  660],  and  Powder 
Co.  v.  Powder  Works,  98  U.  8. 189 [XXV..  82]. 

In  the  present  case  the  question  of  the  identity 
of  the  invention  in  the  original  and  re  issued 
patents  is  to  be  determined  from  their  face  by 
mere  comparison,  notwithstanding  what  waa 
said  in  Rattin  v.  Taggert,  17How.,74i68U.  8., 
XV., 87],  and  consistently  with  Bieclicfrr.  WetA- 
ered,  9  Wall. .  812  [76  U.  8..  XIX,  829J.  accord- 
ing  to  the  rule  laid  down  in  Seymour  v.  Osborne, 
11  Wall.,  646  [78  U.  8.,  XX,  89],  and  Powder 
Co.  v.  Powder  Work*.  98  U.  8..  184  [XXV.,  80]. 
That  is,  if  it  appears  from  the  face  of  the  in- 
struments that  extrinsic  evidence  is  not  needed 
to  explain  terms  of  art,  or  to  apply  the  descrip- 
tions to  the  subject-matter,  so  that  the  court  is 
able  from  mere  comparison  to  aay  what  are  the 
inventions  described  in  each,  and  to  affirm  from 
such  mere  comparison  that  they  are  not  the 
same,  but  different,  then  the  question  of  iden- 
tity is  one  of  pure  construction,  and  not  of 
evidence  and,  consequently,  is  matter  of  law 
for  the  court,  without  any  auxiliary  matter  of 
fact  to  be  passed  upon  by  a  jury,  if  the  action, 
be  at  law. 

The  question  arises  in  the  present  record,  up- 
on an  exception  of  the  defendant  below  to  the 
refusal  of  the  court,  after  the  plaintiff  bad  read 
in  evidence  the  original  patent,  to  sustain  an 
objection  to  the  Introduction  in  evidence  of  the 
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re- issued  letters  patent,  on  the  ground  that  they 
were  void  for  want  of  identity  in  the  invention; 
and  also  upon  the  refusal  of  the  court  to  in- 
struct the  fury,  both  after  the  close  of  the  plaint- 
iff's case  and  after  all  the  evidence  was  in,  to 
return  a  verdict  for  the  defendant. 

Looking,  therefore,  to  the  original  patent, 
nothing  can  be  more  clear  than  that  the  supposed 
invention  described  in  it  is  nothing  more  nor  less 
than  the  return-flue  boiler  itself.  The  patent 
is  for  a  new  and  useful  improvement  in  steam- 
[ "SO]  boilers.  The  specification  begins  by  declaring 
that  the  invention  relates  to  certain  improve- 
ments in  the  construction  of  steam-boilers, 
whereby,  the  inventor  says:  "  I  am  enabled  to 
utilize  straw  and  other  light  substances  for  fuel, 
so  that  a  complete  combustion  of  the  smoke  is 
attained,  and  the  danger  from  fire  in  harvest 
fields,  where  these  boilers  are  more  especially 
useful,  is  entirely  obviated."  It  also  relates,  as 
is  said,  to  a  novel  method  of  securing  the  tubes 
and  tube  sheets  within  the  shell  of  the  boiler. 
Reference  is  then  made  to  the  accompanying 
drawings  for  a  more  complete  explanation  or 
the  invention.  He  refers  to  the  shell  of  the 
boiler,  which  he  says  is  more  especially  intend- 
ed to  be  used  for  that  class  of  engines  employed 
in  threshing  and  other  field  work,  where  there 
is  straw  or  other  light  material  enough  for  fuel, 
but  which  has  never  been  satisfactorily  burned 
without  an  artificial  draft  or  blast,  and  which 
has  always  been  dangerous  by  reason  of  the 
sparks  thrown  out  on  account  of  incomplete 
combustion.  It  was,  "In  order  to  remedy  these 
faults  and  perfectly  consume  all  the  smoke  and 
sparks,"  he  continues,  that  "I  perforate  my 
tube  sheets,  so  as  to  adinit  one  large  tube  near 
the  bottom,  which  receives  the  fuel  upon  a  grate 
and  acts  at  the  same  time  as  a  tube  and  fire 
box."  Then  occurs  this  sentence:  "  Any  suit- 
able feeder  may  be  employed  to  supply  straw 
to  the  grate,  but  I  have  found  the  device  pa- 
tented by  D.  Morey,  June  20, 1878,  to  be  very 
suitable."  He  then  proceeds  with  the  descrip- 
tion of  the  tubes  and  the  return  tubes  conduct- 
ing to  the  chimney  in  front,  and  the  communi- 
cating chamber  between  the  flue  sheet  and  the 
boiler  head,  and  the  similar  chamber  at  the  back 
end  of  the  boiler,  into  which  the  products  of 
combustion  pass  from  the  large  flues  before  en- 
tering the  return  flues.  "  By  this  construction," 
the  specification  continues,  "the light  fuel  is 
thoroughly  ignited  in  its  passage  through  the 
large  tube,  which  has  plenty  of  air  admitted 
for  the  purpose.  The  heat  and  flame  will  be 
concentrated  in  returning  through  the  small 
flues,  and  the  combustion  will  be  so  complete 
that  no  sparks  and  very  little  smoke  will  es- 
cape from  the  chimney,  and  this  little  will  not 
even  need  a  bonnet."  This  is  followed  by  a  de- 
scription of  the  device  for  removing  the  tubes 
rTSll  and  tube  sheets  from  the  shell  in  a  body  for  re- 
1  1  pair  or  cleaning,  which  is  not  material.  The  in- 
ventor then  adds:  "  By  this  construction  I  am 
enabled  to  make  a  boiler  and  furnace  in  which 
straw  can  be  used  as  a  fuel  with  perfect  safety, 
and  in  which  repairs  can  be  easily  effected,"  and 
concludes:  "  Having  thus  described  my  inven- 
tion, what  I  claim  and  desire  to  secure  by  letters 
patent  is:  in  a  horizontal  steam-boiler,  the  large 
tube,  C,  formed  with  a  grate.  D,  to  serve  as  a 
fire-place,  in  combination  with  small  return 
flues,  e  9,  when  the  tubes  and  tube-sheets  are  se- 
See  14  Otto. 


cured  by  flanges,  i,  and  bolts,  a,  so  as  to  be  re- 
movable from  the  shell  in  a  body,  substantially 
as  and  for  the  purpose  set  forth." 

The  allusion  to  the  mode  of  supplying  straw 
to  the  grate  is  merely  casual  and  incidental. 
Any  suitable  feeder  may  be  employed,  it  is 
said;  the  inventor  adds:  "But  I  have  found  the 
device  patented  by  D.  Morey,  June  20,1878,  to 
be  very  suitable.  In  what  respect  this  device 
has  been  found  to  be  very  suitable  is  not  men- 
tioned, nor  is  it  hinted  that  there  are  not  many 
others  quite  as  good.  No  attempt  is  made  to  ex- 
plain what  is  needed  in  a  feeder  to  make  it  suit* 
able,  nor  any  hint  that  any  of  the  advantages 
described  as  resulting  from  the  operation  of  the 
machine  depend  in  any  degree  upon  the  char- 
acter of  the  feeder.  For  aught  that  may  be  in- 
ferred from  what  is  said  concerning  it,  there 
need  be  nothing  peculiar  in  the  mode  of  supply, 
except  what  is  rendered  necessary  by  the  char- 
acter of  straw  as  a  fuel  in  lightness  and  bulk, 
and  a  supposed  convenience  on  that  account  of 
supporting  it,  as  it  is  pushed  into  the  furnace. 
There  is  certainly  no  suggestion  that  is  consid- 
ered important,  much  less  necessary,  in  supply- 
ing this  fuel,  to  do  it  in  such  manner  and  by 
means  of  such  device  as  will  prevent  the  intro- 
duction of  a  draft  of  cold  air  between  the  top 
of  the  fuel  and  the  bottom  of  the  boiler  while 
in  the  act  of  replenishing  the  supply.  Neither 
the  mode  of  feeding  the  fuel,  nor  any  device  for 
doing  it  is  made  any  part  of  the  described  in- 
vention; nor  is  either  referred  to,  in  any  way, 
as  performing  any  useful  or  essential  function 
in  the  operation  of  the  machine  described. 
Every  desired  advantage  which  it  is  expected 
to  accomplish  is  referred  expressly  to  the  boiler 
itself,  and  its  structure  ana  internal  arrange- 
ment. As  is  well  said  by  counsel  for  plaintiff 
in  error,  on  this  point:  What  he  sought  was 
complete  combustion  of  the  straw  by  making  the 
products  of  combustion  pass  through  the  boiler 
twice  before  they  were  allowed  to  escape  into 
the  chimney;  and  the  office  of  the  feeder  was  1752] 
not  auxiliary  to  the  combustion  but  prelimi- 
nary to  it  It  supplied  the  straw.  It  did  not 
burn  it  It  is  true  that  a  Morey  tube  is  shown 
in  the  drawing  as  attached  to  the  front  of  his 
engine,  but  that  does  not  make  it  a  part  of  his 
invention  any  more  than  a  set  of  wheels  and 
axles  would  have  become  part  of  it  if  the  draw- 
ing had  represented  his  boiler  as  mounted  on 
running-gear." 

If  we  turn  now  to  the  re-issued  patent,  we 
find  that  the  patentee  declares  that,  '  'My  inven- 
tion relates  to  the  combination  of  a  straw-feed- 
ing device,  with  the  furnace  door  of  the  class  of 
boilers  which  are  known  as  return-flue  boilers, 
by  which  combination  I  am  able  to  provide  a 
superior  arrangement  for  utilizing  straw  as  a 
fuel  for  generating  steam."  He  men  refers  to 
the  failure  of  previous  attempts  to  utilize  straw 
as  fuel  for  generating  steam,  and  gives  as  the 
reason,  that  "  When  straw  is  fed  into  the  fur- 
nace of  an  ordinary  steam-boiler,  it  burns  too 
quickly  to  do  much  good  in  heating  the  water 
in  the  boiler,  until  a  sufficient  quantity  of  cin- 
ders accumulates  upon  the  grate  bars  to  impede 
the  draft;  and  unless  the  cinders  are  frequently 
removed  from  between  the  grate  bars  they  soon 
accumulate  to  such  an  extent  as  to  choke  the 
draft  entirely  and  prevent  combustion."  He  then 
adds  that  his  experiments  have  developed  the 
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fact  that  by  attaching  a  tube  or  box  door  to  the 
furnaces,  of  that  class  of  boilers  known  as  re- 
turn-flue boilers,  the  combustion  will  be  so  com- 
plete that  no  sparks  and  but  very  little  smoke 
will  escape  from  the  chimney,  and  the  straw 
will  be  burned  freely,  giving  out  a  high  degree 
of  heat  without  danger  of  choking  the  grate 
bars. 

He  then  gives  a  description,  with  reference  to 
the  drawings,  which  are  tne  same  as  those  at- 
tached to  the  original  specifications.  In  that 
description,  differing  in  that  respect  from  the 
former  one,  he  inserts:  "  To  the  door  of  the  fur- 
nace C,I  attach  a  straw-feeding  tube  E, through 
which  the  straw  or  other  light  fuel  is  fed  to  the 
furnaces;"  and  changes  the  sentence  in  refer- 
ence to  the  character  of  the  straw  feeder,  so  as 
r  7531  reac* 88  follows:  "  This  tube  can  be  constructed 
*■  J  in  the  manner  described  by  David  Morey  in  his 
patents  dated  February  11,  1878,  and  May  26, 
1878,  for  straw-feeding  attachment  for  fur- 
naces, or  in  some  other  suitable  manner,/?r 
feeding  the  straw  without  admitting  a  draft  of 
air."  The  first  claim  of  the  re-issued  patent 
reads  thus:  "The  boiler  A,  having  the  furnace 
C,  grate  D,  return  flues  or  tubes  e  e,  and  stack 
or  chimney  B,  arranged  as  described,  » n  com- 
bination with  the  straw-feeding  furnace  door  at- 

for  the  purpose 


tachment,  substantially  as 
described." 

It  appears,  then,  from  the  mere  reading  of 
the  two  specifications,  that  the  invention  de- 
scribed in  the  first  is  for  the  return-flue  boiler; 
while  that  described  in  the  second,  abandoning 
the  claim  for  the  boiler  itself,  is  for  a  particular 
mode  of  using  it,  with  straw  as  a  fuel,  by  means 
of  an  attachment  to  the  furnace  door  for  that 
purpose.  It  might  well  be  that  Rice  was  enti- 
tled to  patents  for  both,  separately,  or  to  one  for 
both  inventions.  But  it  is  too  plain  for  argu- 
ment that  they  are  perfectly  distinct.  A  patent, 
consequently,  originally  issued  for  one,  cannot 
lawfully  be  surrendered  as  the  basis  for  a  re-issue 
for  the  other.  They  are  as  essentially  diverse  as 
a  patent  for  a  process  and  one  for  a  compound, 
as  in  the  case  of  Powder  Go.  v.  Powder  Works, 
98  U.  8.,  184  [XXV.,  80],  where  the  re-issued 
patent  was  avoided,  although  the  original  ap- 
plication claimed  the  invention  both  of  the  proc- 
ess and  the  compound.  The  case  comes  directly 
within  the  principle  held  in  James  v.  Campbell 
[ante,  7861,  that  a  patent  for  a  machine  can- 
not be  re-issued  for  the  purpose  of  claiming 
the  process  of  operating  that  class  of  machines; 
because  if  the  claim  for  the  process  is  anything 
more  than  for  the  use  of  the  particular  machine 
patented,  it  is  for  a  different  invention. 

II.  The  second  principal  objection  to  the  va- 
lidity of  the  Rice  re-issued  patent  is,  that  it  is 
anticipated  by  the  Morey  patents.  We  are  of 
opinion  that  ft  also  is  well  taken. 

Moray's  re-issued  patent  of  May  4, 1875,  cov- 
ers distinctly  and  expressly  a  combination  of 
the  furnace  of  a  threshing  engine  with  a  de- 
tachable box  or  tube  provided  with  a  flaring 
mouth,  the  base  of  the  tube  projecting  from 
the  furnace  at  or  nearly  at  a  right  angle  to  the 
front  of  the  furnace,  the  office  of'  which  is  to 
furnish  means  for  the  supply  of  straw  as  fuel 
1754]  to  the  furnace  in  such  manner  as  to  prevent 
the  entrance  of  air  after  the  straw  has  been 
pushed  through  the  tube, which  may  be  effected, 
either  by  means  of  a  movable  partition,  for 
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which  a  separate  claim  is  made,  or  without  it, 
by  merely  having  the  tube  or  box  filled,  so  as 
to  choke  the  opening  through  it,  with  successive 
supplies  of  straw. 

It  applies  to  every  description  of  thieshing- 
engines  and  boilers,  whether  fire-box  or  return- 
flue.  It  is  true,  that  it  does  not  specify  either 
class,  but  it  embraces  both  by  its  language;  and 
in  its  application  to  both  it  operates  in  precisely 
the  same  manner  and  with  precisely  similar  ef- 
fect. If  there  is  any  superiority  in  the  return- 
flue  boilers  used  with  this  attachment  as  a  straw 
burner,  over  the  fire-box  boiler,  when  used  in 
the  same  way,  the  superiority  is  due,  not  to  any 
difference  in  the  straw-feeding  attachment  nor 
in  the  mode  of  its  operation,  nor  to  any  new 
feature  of  the  combination,  but  merely  to  the 
superiority  of  the  return-flue  boiler  itself.  Audit 
does  not  militate  against  the  validity  of  Morej's 
patent,  nor  limit  the  extent  and  effect  of  its  ap- 
plication, to  concede  what  is  claimed:  that  he 
was  not  aware,  at  the  time  of  his  invention,  of 
the  superior  value  of  its  application  to  return- 
flue  boilers  over  fire-box  boilers,  or  that  the  dis- 
covery of  that  superiority  is  attributable  to  Rice. 
That  application  of  it  is  within  the  scope  and 
provision  of  Moray's  invention,  whether  it  had 
been  tested  by  his  experience,  or  was  anticipated 
by  his  foresight  or  not.  If,  at  the  date  of  Mo- 
ray's invention,  return-flue  boilers  had  not  been 
known,  but  had  been  susequently  invented,  bis 
patent,  as  applied  to  them,  would  still  have  pre- 
vailed against  any  new  claimant;  for  the  new 
application  does  not  produce  any  new  effect. 
It  is  only  the  occasion  which  is  new ;  the  use  itself 
is  merely  analogous.  The  case  of  llaWs  patent, 
1  Web.  Pat.  Cas.  ,98,  where  the  flame  of  gas  was 
used  instead  of  an  argand  lamp  for  singeing 
lace,  is  pressed  upon  us  as  authority  for  a  differ- 
ent conclusion  upon  this  point,  but  the  decision 
of  Lord  Abinger  in  Loth  v.  Hague,  1  Web.  Pat. 
Cas.,  202,  and  his  comments  upon  the  case  of 
ifa^tpafent.ahowthatithasno  application  bere. 

There  was  no  patentable  invention  in  Rice's 
adaptation.  The  return-flue  boiler,  it  is  admit- 
ted, was  old.  The  Morey  attachment  had  been 
already  invented.  The  idea  and  principle  of  its 
operation.in  adapting  boilers  to  the  use  of  straw 
as  a  fuel,  was  the  essence  of  his  invention.  Rice,  [755] 
it  is  confessed,  discovered  nothing  more  than 
that,  for  such  purposes,  a  return-flue  boiler  was 
better  than  fire-box  boilers,  which  were  the  onlj 
kind  that  had  then  been  used. 

"  But  this,"  in  the  language  of  Mr.  Justice 
Nelson  in  Hotchkitt v. Greenwood,  11  How.,  266, 
"  of  itself,  can  never  be  the  subject  of  a  patent 
No  one  will  pretend  that  a  machine  made,  in 
whole  or  in  part,  of  materials  ben~r  adapted 
to  the  purpose  for  which  it  is  used  than  the  ma- 
terials of  which  the  old  one  is  constructed  and 
for  that  reason  better  and  cheaper,  can  be  dis- 
tinguished from  the  old  one;  or,  in  the  sense  of 
the  patent  law,  can  entitle  the  manufacturer  to 
a  patent.  The  difference  is  formal  and  desti- 
tute of  ingenuity  or  invention.  It  may  afford 
evidence  of  judgment  and  skill  in  the  selection 
and  adaptation  of  materials  in  the  manufacture 
of  the  instrument  for  the  purposes  intended, 
but  nothing  more."  Hicks*.  KeUey,  18  Wall., 
670T86  U.  S.,  XXI.,  862]  affirms  this  case. 

The  same  principle  was  applied  in  the  case  of 
Stow  v.  Chicago,  decided  at  the  present  Term 
[ante,  816]. 
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The  cue  would  not  be  altered  if  we  suppose 
that,  at  the  date  of  Moray's  patent,  there  had 
been  also  a  valid  patent  outstanding  in  a  stranger 
for  the  return-flue  boiler.  On  that  supposition, 
could  it  for  a  moment  be  contended  that  Rice 
could  secure  for  himself  a  valid  patent  for  the 
combination  as  an  improvement  on  both  ?  What 
invention  could  he  claim?  He  uses  Morey's 
device  precisely  as  Morey's  patent  contem- 
plated, and  the  Cornish  boiler  exactly  as  it 
was  designed  it  should  be  used.  Ana  in  the 
combination  each  operates  separately,  produc- 
ing its  own  results.  There  was  no  inventive 
resource  drawn  upon  to  bring  them  together. 
Could  not  the  owners  of  the  patents  for  the 
straw-feeding  attachment  and  the  return  flue 
boiler  unite  their  machines  and  work  them  to- 
gether, in  defiance  of  a  claim  for  the  combina- 
tion? To  ask  the  Question  is  to  answer  it  Yet 
the  case  supposed  does  not  differ  from  the  case 
as  it  exists,  for  the  public  owned  the  right  to  the 
Cornish  boiler  and  was  entitled  to  every  use  to 
which  a  patentee  owning  it  might  lawfully 

the  trial  of  the  cause  below,  Morey's  pa- 
tent seems  to  have  been  treated,  in  the  charge 
of  the  court,  as  if  it  were  a  patent  for  a  combi- 
nation of  a  straw-feeding  attachment  with  the 
furnace  of  boilers,  other  than  those  with  return 
flues,  and  that  Rice  added  to  the  combination 
the  new  element  of  the  return  flues  with  a  new 
and  important  result.  But  this  view,  in  our 
opinion,  is  not  justified  by  the  true  construction 
of  the  patents.  If  Morey's  patent  is  for  a  com- 
bination, it  is  a  combination  of  the  straw-feed- 
ing attachment  with  all  boilers  for  generating 
steam,  when  it  is  desired  to  use  straw  for  fuel 
and,  therefore,  includes  the  very  combination 
claimed  by  Rice.  And  if  it  is  for  the  straw- 
feeding  attachment  as  an  independent  device, 
but  to  be  used  in  boilers  for  generating  steam, 
when  straw  is  to  be  used  as  fuel,  then  the  ap- 
plication of  it  to  the  return-flue  boilers,  although 
these  were  not  actually  known  to  the  inventor, 
is  merely  a  new  and  analogous  use  of  an  old 
device,  operating  in  the  very  manner  intended 
by  its  inventor,  and  the  use  of  which,  in  the 
new  application,  involved  no  invention  and 
could  not,  therefore,  be  the  subject  of  a  patent. 

III.  In  fact,  it  is  very  apparent  from  the  tes- 
timony on  the  part  of  the  plaintiff  below,  that 
the  actual  application  of  the  Morey  straw-feed- 
ing attachment  to  the  return-flue  boiler,  at 
Rice's  establishment, was  a  demonstration  made 
by  Morey  himself  of  the  practical  operation  of 
his  device;  intended  to  show,  what  he  had  al- 
ready proved  by  previous  tiials  with  fire-box 
boilers,  to  his  own  satisfaction,  that  he  had  in- 
vented an  arrangement  for  applying  the  prin- 
ciple by  which  straw  could  be  made  useful  as 
a  fuel  for  steam-boilers;  that  principle  being  to 
prevent  the  introduction  of  a  draft  of  cold  air 
while  feeding  the  supply.  He  showed  this  to 
Rice  by  the  trial  at  the  establishment  of  the  lat- 
ter, on  one  of  his  own  return-flue  boilers.  Rice, 
by  subsequent  experience  or  previous  knowl- 
edge, it  matters  not  which,  perceived  the  advan- 
tages of  the  return-flue  boiler  over  the  fire-box 
boiler  for  such  a  use  That  was  his  sole  dis- 
covery, and  constitutes  the  basis  of  the  claim 
for  his  patent  The  marvel  is,  that  he  should 
have  succeeded  in  persuading  Morey  that  he  had 
given  all  its  value  to  the  invention  of  the  former, 
See  14  Otto. 


and  obtained  from  him  the  conveyance  of  his  pa- 
tent, for  a  consideration  dependent  upon  the  re- 
sult of  this  litigation. 

The  court  below,  in  its  rulings  upon  objee-  (757] 
tions  to  the  introduction  of  the  re-issued  patent 
of  Rice,  in  its  refusals  to  charge  the  jury  as  re- 
quested by  the  defendant  below, and  in  its  charge 
as  given,  took  views  of  the  validity  of  the  pa- 
tent, on  which  the  case  of  the  defendant  in  error 
rested  opposed  to  those  expressed  in  this  opin- 
ion, and  which  necessarily  resulted  in  the  ver- 
dict and  judgment  against  the  plaintiff  in  error. 
For  thete  errors,  the  judgment  u  reverted  and  a 
new  trial  ordered,  and  for  that  purpose  the  cause 
it  remanded. 

True  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  XJ.  8. 

CStad-106  U.  a,  140,  147,  4M  ;  107  U.  8.  84 ;  110  U. 
8..4M;  111  U.  8^103;  113  V.  8.,2tf,6». 


AUDLEY  C.  BRITTON,  Surviving  Partner  [757] 
of  Britton  &  Koohtz,  Plff.  in  Err., 
v. 

ROBERT  NICCOLLS. 
(See  8.  C.,  14  Otto,  707-708.) 
Liability  of  bank  for  collection — agent. 

1.  By  the  law  of  Mississippi,  a  bank  receiving  com- 
mercial paper,  as  collection  agent  properly  dis- 
charges its  duties,  in  case  of  non-payment,  by  plac- 
ing the  paper  in  the  hands  of  a  notary  public,  to  be 
proceeded  with  in  such  manner  as  to  charge  the 
parties  to  it  and  secure  the  rights  of  the  real  owners ; 
and  the  bank  is  not  liable  in  such  cases  for  the  fail- 
ure of  the  notary  to  perform  his  duty. 

2.  The  notary  fa  the  subagent  of  the  owner  of  the 
note,  and  as  such  is  liable  to  him ;  he  is  not  the  agent 
of  the  bank. 

[No.  192.] 

Argued  Jan.  4,  1832.      Decided  Mar.  6, 188t. 


N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
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sippi. 

The  case  is  stated  by  the  counsel  and  court. 
Meters.  Jamei  Lowndes  and  A.  H.  Handy, 
for  plaintiff  in  error: 

The  record  clearly  shows,  that  the  notes  in 
question  were  delivered  to  Britton  &  Koontz, 
bankers,  for  collection,  and  if  not  paid,  then  for 
protest,  legally,  by  a  prosecuting  officer ;  the 
notes  bearing  date  at  Natchez  and  not  being 
payable  at  any  stated  place;  that  the  bankers 
did  not  know  and  were  unable,  upon  making 
diligent  inquiry  therefor  in  Natchez,  to  learn 
the  residence,  or  place  of  business  of  the  maker, 
and  thereupon,  at  their  maturity  handed  them 
to  a  regular  notary  public  for  presentment  to 
the  maker  for  payment,  and  for  protest,  in  case 
of  their  non-payment,  and  notices  thereof  given 
by  said  notary  to  the  indorsers.  And  the  first 
instruction  prayed  that  if  the  jury  were  satisfied 
of  these  facts,  from  the  evidence,  the  bankers 
were  not  liable  for  negligence  in  the  premises, 
and  that  they  should  find  for  the  defendant 

The  only  point  stated  in  it,  about  which  any 
question  could  be  raised  was,  whether  the  bank- 
ers, having  received  the  notes  for  collection  and 
not  knowing  the  domicil  of  the  maker  nor  his 


Note.— Liability  of  notary  in  protest  of  paper  and 
of  bank  employing  him.  See,  note  to  Wiseman  v. 
<WpeIla,OT.  ft.."" 
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place  of  business,  and  being  unable  to  ascertain 
the  same  after  making  diligent  inquiries,  were 
justified  in  handing  them  to  a  regular  notary 
public,  for  presentment  and  in  the  event  of  non- 
payment, for  protest,  and  notices  to  be  sent  by 
him  to  the  indorsers. 

That  question  is  settled  by  numerous  cases 
and  upon  the  soundest  principles,  in  Massa- 
chusetts, Connecticut,  Illinois,  Pennsylvania, 
Maryland,  Louisiana  and  Mississippi. 

Fbbene  v.  Bk.,  28  Pick.,  882;  Warren  Bk.  v. 
Suffolk  Bk.,  10  Cush.,  582 ;  Bk.  v.  Sooviil,  12 
Conn.,  808;  In*.  Co.  v.  Bk.  25  DL,  248 ;  Belle- 
mire  v.  Bk.,  4  Whart.,  105;  8.  C,  1  Miles,  178; 
Jackeon  v.  Bk. ,  6  Harr.  &  J. ,  146;  Bk.  v.  Howell, 
8  Md.,  580;  Baldwin  v.  Bk.,1  La.  Ann.,  18; 
Frazier  v.  Qa$  Co.,  2  Rob.  (La.),  294;  Agricult- 
ural Bk.  v.  Commercial  Bk.,  7  Sm.  &  M.  (Miss.), 
592;  Tieman  v.  Bk.,  7  How.  (Miss.),  648;  Bowl- 
ing?. Artliur,  84  Miss.,  41. 

The  principal  reason  justifying  such  course 
is,  that  the  notary  is  an  independent  public 
officer  appointed  by  law,  and  is  bound  and  em- 
powered by  law  to  act  as  such,  in  the  present- 
ment and  protesting  of  commercial  paper,  and 
is  not  the  agent  of  the  bank,  so  as  to  make  it 
liable  for  his  neglect,  and  after  receiving  such 

Kper  for  presentment,  protest,  etc.,  the  notary 
comes  the  holder  of  it,  and  is  entitled  to  re- 
ceive the  amount  of  it  from  the  r  >rties. 
Byles,  Bills,  2  (marg). 

In  Mississippi  there  is  a  statute  authorizing 
and  making  it  the  duty  of  notaries  public  to 
make  presentment  of  promissory  notes  and  to 
protest  them  for  non-payment,  and  to  make  a 
public  registry  thereof,  which  is  made  evidence. 
See,  Act  making  full  provisions  thereupon. 
Pamphlet  Act  1872,  ch.  120,  p.  147,  L.  of  Miss. 

The  rule  held  in  the  above  cited  cases  is  sanc- 
tioned in  the  work  of  Shearman  &  Redfield  on 
Negligence,  278,  274. 

Mcssrt.  William  L.  Nugent  and  J.  R.  Chal- 
mers* for  defendant  in  error: 

The  law  announced  by  the  Supreme  Court  of 
the  United  States,  after  an  elaborate  review  of 
the  authorities,  is  thus  stated:  "  When  a  bank, 
as  a  collecting  agency,  receives  a  note  for  col- 
lection, its  position  is  that  of  an  independent  con- 
tractor, and  the  instruments  employed  by  it  in 
the  business  contemplated  are  its  agents  and  not 
the  subagents  of  the  owner  of  the  note ;  and  when 
an  attorney  at  law  is  employed,  he  is  the  agent 
of  the  collecting  agent,  and  not  of  the  creditor 
who  employed  the  agent "  We  refer  to  the  case, 
and  those  cited  approvingly  by  the  court  therein : 

Hoover  v.  Wue,  91  U.  8.,  818,  815  (XXIII., 
895);  citing,  Been*  v.  Bk.,  8  Ohio  St.,  465; 
Mackerty  v.  Rameayt,  9CL&F.,  818-  Montgom- 
ery Co.  Bk.  v.  Albany  City  Bk.,  7  N.  Y.,  459 ; 
Allen  v.  Bk.,  22  Wend.,  215;  Bradttreet  v.  Beer- 
eon,  72  Pa„  124;  Cobb  v.  Becke,  6  Ad.  &  EL  (N. 
S.),  980;  Lewie  r.  Peek,  10  Ala.,  142;  Alley  v. 
Roger*,  19  Gratt.,  866. 

The  decisions  all  fix  the  liability  upon  the 
bank  undertaking  the  duty  of  collection,  for  any 
neglect  by  which  the  owner  of  the  note  or  bill 
is  damnified,  in  the  absence  of  an  express  con- 
tract to  the  contrary. 

The  most  recent  adjudications  in  the  several 
state  courts  conform  to  the  doctrine  thus  an- 
nounced; and  it  is  universally  held,  we  believe, 
that  a  bank  receiving  paper  for  collection,  un- 
dertakes to  use  due  diligence  in  making  demand 
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at  maturity,  and  giving  the  proper  notice  of 
non-payment.  Proof  that  the  paper  would  not 
have  been  paid  if  presented,  is  no  defense,  and 
an  unreasonable  delay  even,  would  charge  the 
bank  with  a  liability  for  the  amount. 

Bk.  of  New  Hanover  v.  Kenan  76  N.  C,  840; 
Steele  v.  RueeeU,  5  Neb.  211 ;  Bk.  v.  Lane,  52 
Miss.,  677;  Fabenev.  Bk.,  28  Pick.,  880;  Thomp- 
son v.  Bk.,  Riley  (8.  OA  81 ;  Bk.  v.  Knox,  1  Ala., 
148;  Bk.  v.  Huggine,  8  Ala.,  206. 

Being  thus  bound  to  present  the  paper,  at  the 
proper  time  and  place,  for  payment,  and  in  case 
of  neglect,  liable  for  the  loss  sustained  thereby, 
it  is  the  agent  of  the  owner  of  the  paper  and  not, 
in  any  sense,  the  agent  of  the  maker  who  pays 
it.  It  is  hence  bound  to  use  reasonable  skill  and 
diligence  to  make  a  seasonable  demand  on  the 
promisor,  and  give  notice  to  the  indorsers  in  case 
of  dishonor.  If  it  employs  a  notary  to  present 
the  note  for  payment,  and  to  give  the  proper 
notice  to  charge  the  parties,  the  notary  is  the 
agent  of  the  bank  and  not  of  the  depositor  or 
owner  of  the  paper,  and  the  bank  is  liable  for 
any  neglect  of  duty  by  him,  by  which  any  of 
the  parties  are  discharged.  Although  this  lia- 
bility may  be  varied  by  express  contract  or  by 
implication  arising  from  general  usage,  the  facts 
that  it  is  usual  for  banks  to  resort  to  a  notary 
for  such  services,  and  that  the  owner,  on  de- 
positing the  note, said  that  he  wanted  it  protested 
if  not  paid,  are  not  evidence  that  the  undertak- 
ing of  the  bank  was  simply  to  hand  the  note  to 
a  notary. 

Ayrault  v  Bk.,  47  N.  Y.,  570;  Smith  v.  Bk., 
22  Barb.,  627:  Rvnyony.  Latham,  5  Ired.,  651; 
Crow  v.  Bk. ,  12  La.  Ann.,  692;  Fubene  v.  Bk. ,  28 
Pick.,  880;  Bk.  v.  Fulmer,  8  Pa.  St.,  899;  Allen 
v.  Bk.,  22  Wend.,  215;  Com.  Bk.  v.  Union  Bk., 
19  Barb.,  891;  Reeve*  v.  Bk.,  8  Ohio  St.,  465; 
MontOlet  v.  Bk.,  1  Mart.  (N.  8.),  865:  Montgom- 
ery Co.  Bk.  r.  Albany  City  Bk.,  7  N.  Y.,  460; 
Van  Wart  v.  WooUey,  8  Barn.  &  O,  489. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  defendant  in  the  court  below  is  the  sur- 
viving partner  of  the  firm  of  Britton  &  Eoontz, 
which  was  engaged  in  the  banking  business  at  [758] 
Natchez,  in  the  State  of  Mississippi,  in  1874 and 
1875.  The  plaintiff  in  the  cour*  below,  Nfc- 
colls,  was  at  that  time  a  citizen  of  Illinois,  and 
the  present  suit  is  brought  by  him  to  recover 
damages  from  the  surviving  partner  of  the  firm, 
for  its  neglect  to  present  for  payment  to  the 
maker,  at  their  maturity,  two  promissory  notes 
sent  to  it  for  collection,  by  reason  of  which  the 
liability  of  a  responsible  indorser  was  released. 

The  facts  of  the  case  are  briefly  these:  in 
April.  1874,  the  plaintiff  was  the  holder  of  a 
promissory  note  of  one  John  I.  Lambert  for 
18,666.66,  dated  at  Natchez,  April  24,  1872, 
and  payable  to  his  order  two  years  after  date, 
with  interest  at  the  rate  of  8  per  cent  per  an- 
num. The  note  was  indorsed  by  three  parties 
besides  the  payee:  J.  M.  Reynolds,  John  Flem- 
ming  and  J.  S.Everet.  Flemming's  indorsement 
was  without  recourse  to  him;  the  other  indorse- 
ments were  without  any  such  restriction  upon 
the  liability  of  the  parties. 

In  April,  1874,  the  plaintiff  caused  this  note 
to  be  sent,  through  a  banking  house  in  Bloom- 
ingtcn,  Illinois,  to  the  firm  at  Natchez  for  col- 
lection. The  only  instructions  accompanying 
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It  west,  that  it  was  to  be  collected  if  paid;  and 
if  not  paid  on  presentment  it  was  to  be  pro- 
tested and  notice  of  non-payment  sent  to  the  in- 
dorse™. 

In  April,  1875  the  plaintiff  was  the  holder  of 
another  note  of  the  same  maker,  identical  in 
amount,  date  and  terms  with  the  first,  except 
that  it  was  payable  in  three  years  after  date; 
and  it  was  indorsed  in  like  manner  by  the  same 
indorsers.  This  note  matured  on  the  27th  of 
that  month.  Some  days  previously  the  plaint* 
iff  sent  it  to  the  firm  at  Natchez,  with  instruc- 
tions to  collect  it  if  paid,  and  if  not  paid  to  have 
it  delivered  to  a  protesting  officer  for  protest, 
and  to  give  notice  to  the  indorsers. 

No  information  as  to  the  residence  of  the 
maker  was  given  to  the  firm  with  the  notes; 
nor  does  it  appear  that  either  member  of  it  had, 
then  or  subsequently,  any  knowledge  on  the 
subject.  The  plaintiff  himself  was  ignorant  of 
it.  He  resided,  in  fact,  on  his  plantation, 
twelve  or  fifteen  miles  from  Natchez;  be  had 
no  domicil  or  place  of  business  in  that  city. 
The  notes  not  being  paid  at  their  respective  ma- 
turities—the first  one  on  the  27th  of  April,  1874, 
and  the  second  one  on  the  27th  of  April, 1875 — 
[759]  before  the  close  of  banking  hours  on  those  days, 
were  handed  by  the  firm  to  a  notary  public  of 
the  county,  with  instructions  to  demand  pay- 
ment of  them,  and  if  they  were  not  paid  to  pro- 
test them  and  send  notice  of  non-payment  to 
the  indorsers.  No  other  directions  were  given. 
The  notary  knew  that  the  maker  resided  on  his 
plantation,  and  had  no  place  of  business  in  the 
city,  but  he  inquired  for  him  at  the  postoffice, 
the  city  hall,  and  the  court-house,  three  of  the 
most  public  places  there,  and  not  finding  him, 
protested  the  notes  for  non-payment  ana  gave 
notice  thereof  to  the  indorsers. 

The  plaintiff  soon  afterwards  brought  suit 
against  the  maker  and  also  against  the  indorser, 
Everet,  which  proceeded  to  judgment  and  ex- 
ecution; but  nothing  was  obtained  from  the 
parties.  Suit  was  also  brought  against  Rey- 
nolds, the  first  indorser,  in  which  judgment 
passed  for  the  defendant,  on  the  ground  that 
due  presentment  of  the  notes  to  the  maker  and 
demand  of  payment  had  not  been  made  at  their 
maturity,  by  reason  of  which  the  indorser  was 
released  from  liability.  It  is  admitted  that  if 
judgment  had  been  rendered  against  Reynolds, 
the  money  due  upon  the  notes  might  have  been 
collected  upon  execution.  The  plaintiff  there- 
upon brought  the  present  action. 

The  notary  testified  that,  in  his  endeavors  to 
make  presentment  of  the  notes  for  payment, he 
had  acted  upon  his  own  opinion  as  to  bis  duty, 
without  instructions  from  the  firm;  and  because 
he  considered  that  the  notes,  being  dated  at 
Natchez,  and  no  place  of  payment  being  stated, 
the  place  of  presentment  was,  in  law,  at  Natch- 
ez, and  not  at  the  maker's  domicil  outside  of 
the  city. 

The  surviving  partner,  Britton,  testified  that 
1  was  always  the  custom  of  the  firm,  when  it 
bad  notes  for  collection,  whether  its  own  or 
those  belonging  to  others,  to  send  through  the 
postoffice  a  notice  of  their  amount  and  of  the 
date  of  their  maturity  to  the  proper  parties,  a 
reasonable  time  before  the  notes  became  paya- 
ble; and  if  payment  was  not  made  at  their  ma- 
turity, to  place  them  in  the  hands  of  a  notary 
for  presentment  and  protest;  that  this  course 
See  14  Otto. 


was  pursued  with  respect  to  the  notes  in  ques- 
tion; that  Koontz,  the  deceased  partner,  who,  it 
would  seem,  took  special  charge  of  the  business 
of  protesting  paper  left  with  the  firm  for  col-  17001 
lection,  when  that  was  necessary,  had  inquired  1  1 
of  several  persons  coming  into  the  banking 
house  as  to  the  residence  of  the  maker  of  the 
notes,  and  on  one  occasion  left  the  house  for 
the  express  purpose  of  trying  to  ascertain  it, 
and  returned  stating  that  he  had  not  succeeded; 
and  that  "The  notary  would  have  to  comply 
with  the  law  in  such  cases,  and  present  at  sev- 
eral of  the  most  public  places."  He  also  testi- 
fied that  he  was  "certain  that  Koontz  made  dil- 
igent efforts  to  ascertain  Lambert's  (the  maker's) 
place  of  residence,  and  that  they  were  unsuc- 
cessful." 

Upon  the  facts  and  testimony  as  stated,  the 
defendant,  among  other  things,  requested  the 
court  to  instruct  the  jury,  in  substance:  that  if 
the  bankers  had  no  knowledge  of  the  residence 
or  place  of  business  of  the  maker,  and  were  un- 
able, after  diligent  inquiry  in  the  City  of  Natch- 
ez, to  ascertain  the  same,  and  thereupon,  at 
the  maturity  of  the  notes,  handed  them  to  a  no- 
tary public  for  the  purpose  of  having  present- 
ment made  thereof  to  the  maker  for  payment, 
and  of  having  them  protested  in  case  of  con 
payment  and  notice  thereof  given  to  the  indors- 
ers, then  the  bankers  were  not  liable  for  negli- 
gence in  performing  the  duties  intrusted  to 
them,  nor  for  failure  of  the  notary  to  discharge 
the  duties  required  of  him  with  respect  to  the 
demand  of  payment. 

We  do  not  give  the  precise  language  of  the 
instruction  asked,  but  only  its  substance  and 
purport.  The  court  refused  it,  and  instructed 
the  jury ,  in  substance:  that  it  was  the  duty  of  the 
bankers  to  perform  such  acts  as  the  law  required 
to  charge  the  indorsers  upon  the  notes,  which 
were  to  present  them  to  the  maker  for  payment 
on  their  last  days  of  grace  respectively,  ana  upon 
non-payment  to  give  notice  thereof  to  the  in- 
dorsers; and  that  the  bankers  were  not  exoner- 
ated from  this  duty  by  the  delivery  of  the  notes 
to  the  notary  for  their  performance,  unless  it 
was  within  a  reasonable  time  for  him  to  present 
the  notes  to  the  maker,  and  to  demand  payment, 
on  the  days  they  respectively  became  due,  at 
his  residence  or  place  of  business.  To  the  refusal 
of  the  instruction  asked  and  to  those  given,  an 
exception  was  taken.  The  plaintiff  recovered 
judgment  for  the  amount  due  on  the  notes,  and 
the  case  is  brought  here  for  review. 

Thenotes  being  dated  at  Natchez,  the  pre-  I76ll 
sumption  of  law,  in  the  absence  of  other  evi-  1  1 
dence  on  the  subject,  is,  that  that  was  the  place 
of  residence  of  the  maker  and  that  he  contem- 
plated making  payment  there.  The  duty  of 
the  bankers,  as  collecting  agents,  was,  there- 
fore, to  make  inquiry  for  his  place  of  business 
or  residence  in  that  city,  and  if  he  had  either, 
to  make  there  the  presentment  of  the  notes,  but 
if  he  had  neither  to  use  reasonable  diligence  to 
find  him  for  that  purpose;  or  if  the  employment 
of  a  notary  public  for  that  object  was  sanctioned 
by  the  usage  of  bankers,  or  by  the  law  as  de- 
clared by  the  courts  of  the  State,  instead  of  mak- 
ing the  presentment  and  demand  personally, 
they  could  have  placed  the  notes  in  his  hands 
for  the  performance  of  that  duty.  As  it  turned 
out  that  the  maker  had  neither  domicil  nor  place 
of  business  in  the  city,  and  was  absent  at  the 
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time  from  it,  no  demand  upon  him  there  was 
possible,  nor  was  that  essential  to  charge  the  in- 
dorse rs. 

The  law  on  this  subject  we  consider  to  be  well 
settled,  as  will  be  seen  by  an  examination  of  the 
numerous  adjudged  cases  as  to  what  constitutes 
due  presentment  and  demand  of  payment  of 
commercial  paper,  and  what  will  excuse  both. 
The  only  point  upon  which  we  find  any  marked 
difference  of  opinion  in  them  respects  the  liabil- 
ity of  the  collecting  bankers  for  the  manner  in 
which  the  notary,  to  whom  the  notes  are  de- 
livered for  presentment  and  protest,  discharges 
his  duty. 

In  the  State  of  New  York,  the  doctrine  obtains 
that  bankers,  to  whom  notes  are  intrusted  for 
collection,  are  responsible  for  the  failure  of 
agents  employed  by  them  in  the  presentation  of 
the  notes  to  the  maker  and  in  protesting  them 
when  not  paid,  though  the  agents  are  notaries 
exercising  a  public  office  and  especially  charged 
with  the  performance  of  such  duties.  In  the 
case  of  Alien  v.  Bank.it  was  decided  by  the  Court 
of  Errors  of  that  State  that  the  liability  of  the 
bank  extended  to  any  neglect  of  duty,  by  which 
any  of  the  parties  to  a  bill  are  released,  whether 
arising  from  default  of  its  own  officers  or  serv- 
ants, or  its  correspondents  at  a  distance,  or 
agents  employed  by  them.  Previously,  a  more 
limited  liability  was  supposed  to  rest  upon  a  col- 
lecting bank.  In  that  case,  the  bill  was  drawn 
in  New  York  upon  parties  in  Philadelphia  and 
placed  in  the  defendant's  bank  of  the  former 
city  for  collection,  and  by  it  forwarded  to  a 
bank  in  Philadelphia.  The  latter  bank  handed 
it  to  a  notary  to  present  for  acceptance.  He 
presented  it,  but  omitted  to  give  notice  of  its 
non-acceptance,  by  which  a  responsible  indorser 
was  released.  The  action  was  against  the  col- 
lecting bank  to  recover  the  amount  of  the  bill, 
and  was  brought  in  the  Superior  Court  of  the 
City  of  New  York,  where  the  jury  was  charged 
that  the  defendant  was,  upon  general  principles 
of  law,  independently  of  any  custom  or.  usage, 
or  of  any  agreement,  express  or  implied,  only 
bound  to  transmit  the  bill  to  Philadelphia  in 
due  time  to  some  competent  agent;  and  that  it 
was  not  liable  for  his  negligence  or  omission  in 
giving  notice  of  its  non-acceptance.  Judgment 
having  passed  for  the  defendant,  the  case  was 
taken  to  the  Supreme  Court  of  the  State  and  was 
there  affirmed.  That  court,  speaking  through 
Mr.  Justice  Nelson,  said  that  '*  A  note  or  bill  of 
exchange  left  at  a  bank  and  received  for  the 
purpose  of  being  sent  to  some  distant  place  for 
collection,  would  seem  to  imply,  upon  a  reason- 
able construction,  no  other  agreement  than  that 
it  should  be  forwarded  with  due  diligence  to 
some  competent  agent  to  do  what  should  be  nec- 
essary in  the  premises.  The  language  and  acts 
of  the  parties  fairly  import  so  much,  but  noth- 
ing beyond  it.  The  person  leaving  the  note  is 
aware  that  the  bank  cannot  personally  attend  to 
the  collection,  and  that  it  must,  therefore,  be  sent 
to  some  distant  or  foreign  agent,"  and  that  there 
seemed  to  be  nothing  in  the  nature  of  the  trans- 
action which  could  reasonably  imply  an  as- 
suc  t  tion  for  the  fidelity  of  the  agent  abroad. 
15  Wend. ,  482,  488.  The  case  being  carried  to 
t  he  Court  of  Errors  the  decision  of  the  Supreme 
Court  was  reversed,  and  the  doctrine  declared 
that  the  bank  was  responsible  for  all  subsequent 
agents  employed  in  the  collection  of  the  paper. 
S20 


The  reversal  was  by  a  vote  of  fourteen  Senators 
against  ten,  Chancellor  Walworth,  who  com- 
posed a  part  of  the  Court  of  Errors  in  cases  ap- 
pealed from  the  Supreme  Court,  voting  with 
the  minority  and  giving  an  opinion  for  affirma- 
tion of  the  judgment.  Senator  Verplanck  de- 
livered the  pre  vailing  opinion.  8.  ('.,22  Wend. , 
215.  The  decision  has  since  been  followeu  in 
New  York,  and  its  doctrine,  we  believe,  has 
been  adopted  in  Ohio.  But  in  the  courts  of 
other  States  it  has  been  generally  rejected  and 
the  views  expressed  by  the  Supreme  Court  ap- 
proved. 

In  Dorchester  and  M.  Bk.  v.  N.  B.  Bk.,  it 
was  held  by  the  Supreme  Court  of  Massachu- 
setts that  when  notes  or  bills,  payaMe  at  a  dis- 
tant place,  are  received  by  a  bank  for  collection, 
without  specific  instructions,  it  is  bound  to  trans- 
mit them  to  a  suitable  agent  at  the  place  of  pay- 
ment, for  that  purpose;  and  that  when  a  suita- 
ble subagent  is  thus  employed,  in  good  faith, 
the  collecting  bank  is  not  liable  for  nis  neglect 
or  default.  In  giving  its  judgment  the  court 
referred  to  the  ruling  in  Allen  v.  Bank,  and  ob- 
served that  it  was  opposed  to  a  number  of  de- 
cisions of  great  authority  and,  in  its  opinion, 
was  not  well  founded  In  principle;  that  if  the 
bank  in  that  case  acted  in  good  faith  in  select- 
ing a  suitable  subagent  where  the  bill  was  pay- 
able, there  was  no  principle  of  justice  or  public 
policy  by  which  the  bank  should  be  made  liable 
for  his  neglect  or  misfeasance.  1  Cush. , 177, 187. 

In  the  Supreme  Courts  of  Connecticut,  Mary- 
land, Illinois,  Wisconsin  and  Mississippi,  the 
doctrine  of  the  Supreme  Court  of  New  York  in 
the  case  reversed,  and  of  the  Supreme  Court  of 
Massachusetts  in  the  case  cited,  has  been  ap- 
proved and  followed.  In  the  New  York  case, 
in  the  Court  of  Errors,  it  was  conceded  that  the 
general  liability  of  the  collecting  bank  might  be 
varied  and  limited  by  express  agreement  of  the 
parties,  or  by  implication  arising  from  general 
usage;  and  in  some  of  the  cases  in  other  states, 
proof  of  such  general  usage  of  bankers  in  the 
employment  of  notaries  was  permitted,  and  a 
release  thereby  asserted  from  liability  of  the 
bank  for  any  neglect  by  them.  Thus  in  War- 
ren Bk.  v.  Suffolk  Bk.,  which  arose  in  Massa- 
chusetts, a  note,  left  with  the  latter  bank  for  col- 
lection, had  been  placed  at  the  close  of  banking 
hours  with  a  notary  public  for  presentment  ana 
protest,  and  by  his  negligence  in  presenting  the 
paper  to  the  maker,  the  liability  of  an  indorser 
was  released.  The  bank  was  thereupon  sued. 
On  the  trial,  proof  was  offered  to  show  that  it 
was  the  invariable  usage  of  banks  in  Boston, 
when  notes  were  sent  for  collection  by  other 
banks,  to  keep  them  for  payment  until  the  close 
of  banking  hours  on  the  day  they  became  pay- 
able, and  if  not  then  paid  to  put  them  into  the 
hands  of  a  notary  public  for  demand  on  the 
maker  and  protest;  and  that  the  defendant  had 
pursued  that  course.  The  court  below  decided 
that  if  there  were  negligence  on  the  part  of  the 
notary,  the  evidence  was  immaterial,  and  that 
the  usage  did  not  constitute  a  defense.  The  Su- 
preme Court  reversed  this  decision,  and  held 
that  the  evidence  was  admissible.  "  It  would, 
we  think,"  said  the  court,  "have  authorized  the 
jury  to  find  an  implied  agreement  or  assent  to 
the  employment  of  a  subagent  or  notary  pub- 
lic for  the  purpose  of  making  a  demand  on  the 
maker,  requiring  only  in  the  collecting  bank  due 
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diligence  and  care  in  selecting  the  notary,  or  a 
general  usage  binding  certainly  those  who  were 
conversant  of  it.  It  is  no  sufficient  answer  to  this 
to  say  that  it  was  not  absolutely  necessary  to  em- 
ploy a  notary  in  a  case  like  the  present  to  certify 
to  the  demand  and  protest.  If  this  was  the  well 
established  course  of  business,  and  known  to 
the  plaintiffs  when  they  sent  to  the  defendants 
this  note  for  collection,  they  must  be  bound  by 
it."  10  Cush.,  582-687.  The  court  also  said, 
that  when  the  nature  of  the  business  in  which 
an  agent  is  engaged,  requires,  for  its  proper  and 
reasonable  execution,  the  employment  of  a  sub- 
agent,  the  principal  agent  is  not  responsible  for 
the  default  of  the  subagent,  provided  a  proper 
one  be  selected;  and  it  was  of  opinion  that  if 
the  usage  of  the  banks  authorized  the  employ- 
ment of  a  subagent  holding  an  official  charac- 
ter, it  then  became  a  case  of  subagency,  with 
its  incidents. 

In  the  case  at  bar,  there  was  no  proof  of  any 
general  usage  of  bankers  at  Natchez  as  to  the 
employment  of  notaries  public  in  the  present- 
ment and  protest  of  notes  left  with  them  for 
collection.  But  we  have  before  us  the  decisions 
of  the  Supreme  Court  of  Mississippi,  and  they 
are  of  equal  potency  to  limit  the  liability  of  the 
bankers  for  the  negligence  of  the  notary.  We 
can  look  into  those  decisions  to  ascertain  what 
the  law  is  in  that  State,  and  how  far  it  has  mod- 
ified what  would  otherwise  be  deemed  the  gen- 
eral law  on  any  particular  subject.  By  them 
we  are  informed  that  it  is  the  settled  law  of  the 
State,  that  "A  bank  receiving  commercial  paper, 
as  an  agent  for  collection,  properly  discharges 
its  duties,  in  case  of  non-payment,  by  .  placing 
the  paper  in  the  hands  of  a  notary  public  to  be 
proceeded  with  in  such  manner  as  to  charge  the 
riyA.-i  parties  to  it,  and  secure  the  rights  of  the  real 
I  '  owner;  and  that  the  bank  is  not  liable  in  such 
cases  for  the  failure  of  the  notary  to  perform 
his  duty."  This  is  the  language  used  by  that 
court  in  Bowling  v.  Arthur,  84  Miss.,  41;  and 
in  support  of  it,  the  cases  of  Tiernan  v.  Bk.,  7 
How.  (Miss.),  648,  and  of  Agricultural  Bk.  v. 
Commercial  Bk. ,  7  8.  &  M. ,  592,  are  cited.  And 
the  court  adds,  that  these  cases  decide  that  the 
notary  is  the  subagent  of  the  holder,  through 
the  bank,  and  as  such  is  liable  to  him;  and  it  is 
satisfied  that  the  role  declared  in  them  is  correct. 

By  a  statute  of  Mississippi,  notaries  are  au- 
thorized to  protest  promissory  notes  as  well  as 
bills  of  exchange;  and  they  are  required  to  keep 
a  record  of  their  notarial  acts  in  such  cases;  and 
the  record  is  admissible  in  evidence  in  the 
courts  of  the  State  just  as  though  the  notary 
were  present  and  interrogated  respecting  the 
matters  recorded.  And  it  was  decided  in  the 
case  of  Bowling  v.  Arthur,  that,  under  the  stat- 
ute, it  is  a  part  of  the  duty  of  the  notary,  when 
protesting  paper,  to  give  all  notices  of  dishonor 
required  to  charge  the  parties  to  it. 

Judged  by  the  law  of  Mississippi,  the  bank- 
ers, Britton  &  Koontz,  discharged  their  duty  to 
the  plaintiff  when  they  delivered  the  notes,  re- 
ceived by  them  for  collection,  to  the  notary  pu/. 
lie.  There  is  no  question  as  to  his  habits  or 
qualifications.  He  was  not  connected  in  busi- 
ness with  the  bankers,  nor  employed  by  them 
except  in  his  official  character.  "What  more 
could  they  have  done,  as  intelligent  and  honest 
collecting  agents,  desirous  of  performing  all  that 
was  required  of  them  by  the  law,  ignorant,  as 
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they  were,  of  the  residence  or  place  of  business 
of  the  maker  of  the  notes,  and  having  unsuc- 
cessfully made  diligent  inquiry  for  them?  Had 
they  known  that  the  maker  resided  on  his  plan- 
tation, without  the  city  limits,  in  time  to  make 
the  demand  upon  him,  it  might,  perhaps,  have 
been  incumbent  upon  them  to  forward  the  notes 
there  for  presentment.  It  is  not  necessary  to 
express  any  opinion  on  this  head,  for  the  only 
question  is,  whether,  on  the  knowledge  they 
possessed,  they  discharged  their  whole  duty. 
For  the  reasons  stated  we  are  of  opinion  that 
they  did  all  that  the  law  required  of  them. 

The  notary,  it  is  urged,  was  aware  of  the  resi- 
dence of  the  maker,  but  we  do  not  perceive  how 
this  could  affect  the  liability  of  the  bankers. 
We  arc  not  prepared  to  say  that  even  with  this 
knowledge  he  was  bound,  receiving  the  paper 
at  the  close  of  banking  hours,  to  go  out  of  the 
limits  of  the  city  to  present  it  to  the  maker.  He 
took  the  paper  to  inquire  for  the  maker  in  the 
city,  not  outside  of  it,  and  to  make  presentment 
if  he  were  found.  U  his  knowledge  of  the  resi- 
idence  of  the  maker  could  have  required  him  to 
leave  the  city,  so  it  would  have  done  had  the 
maker  resided  one  hundred  miles  distant  in- 
stead of  twelve  or  fifteen.  But  on  this  head  we 
are  not  called  upon  to  express  an  opinion.  It 
is  enough  here  that  the  notary  was  not,  in  this 
matter,  the  agent  of  the  bankers.  He  was  a  pub- 
lic officer,  whose  duties  were  prescribed  bylaw, 
and  when  the  notes  were  placed  in-  his  hands, 
in  order  that  such  steps  should  be  taken  by  him 
as  would  bind  the  indorsers  if  the  notes  were 
not  paid,  he  became  the  agent  of  the  holder  of 
the  notes.  For  any  failure  on  his  part  to  per- 
form his  whole  duty,  he  alone  was  liable;  the 
bankers  were  no  more  liable  than  they  would 
have  been  for  the  unskillf ulness  of  a  lawyer  of 
reputed  ability  and  learning,  to  whom  they 
might  have  handed  the  notes  for  collection,  in 
the  conduct  of  a  suit  brought  upon  them. 

The  fact  that  in  the  action  against  the  in- 
dorser,  Reynolds,  judgment  passed  in  his  favor, 
on  the  ground  that  due  presentment  and  demand 
of  payment  had  not  been  made  of  the  maker, 
can  have  no  weight  in  this  case.  The  bankers 
were  not  parties  to  that  action,  had  no  control 
over  its  management,  and  are  not  bound  by  the 
judgment  rendered.  If  the  plaintiff  was  not  sat- 
isfied with  that  judgment,  he  should  have  ap- 
pealed from  it.  The  rulings  of  the  court  in  that 
case  are  not  authority  in  this. 

It  follows,  from  these  views,  thai  the  instruc- 
tion refused  should  have  been  given,  and  that  the 
instructions  given  sJtocld  have  been  refused.  Tlie 
judgment  must,  therefore,  be  reversed  and  the 
cause  remanded  for  a  new  trial;  and  it  is  so  or- 
dered. 

True  copy.  Teat : 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Cited— 112  U.  8.,  284, 287. 
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Decree  by  consent. 

When  a  decree  has  been  rendered  by  consent,  no 
errors  will  be  considered  by  this  court  on  appeal, 
which  were  waived  by  such  consent 
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Submitted  Jan.  16,1882.  Decided  Mar.  6, 188*. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  sufficiently  stated  by  the  court. 
Mr.  Samuel  F.  Phillips,  8oiicitor-0en., 
for  appellant. 
Mr.  William  Penn  Clarke,  for  appellee. 

18  J      Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  question  presented  to  the  court  below  on 
the  trial  of  this  case  was,  whether  in  the  com- 
putation of  longevity  pay  for  an  officer  in  the 
Army  of  the  United  States,  under  the  provis- 
ions of  the  Act  o*f  1878,  ch.  268,  sec.  7, 20  Stat, 
at  L.,  145,  Sup.  R  S.,  862,  his  period  of  serv- 
ice aa  a  cadet  at  West  Point  was  to  be  taken  in- 
to account.  The  court  decided  it  was  not,  and 
an  elaborate  opinion  to  that  effect  was  filed;  but 
the  record  shows  that  after  the  decision  was  an- 
nounced a  pro  forma  judgment  was  rendered, 
with  the  consent  of  the  Attorney-General,  in 
favor  of  the  claimant.  This  is  stated  in  the  judg- 
ment to  have  been  done  because  the  case  was 
one  of  a  class,  and  the  claimant,  if  judgment 
should  be  given  against  him,  could  not  appeal. 

In R.  R.Co.v.  JfcfeAttm,10lU.8.,289[XXV., 
982],  we  decided  that  when  a  decree  was  ren- 
dered by  consent,  no  errors  would  be  considered 
here  on  an  appeal  which  were  in  law  waived  by 
such  a  consent.  In  our  opinion  this  case  comes 
within  that  rule.  The  consent  to  the  judgment 
below  was  in  law,  a  waiver  of  the  error  now 
complained  of.  For  this  reason  the  judgment  be- 
low mutt  be  affirmed;  and  it  is  so  ordered. 

True  oopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court.  U.  8. 


NANNIE  H.  BLAIR  and  WALTER  D. 
BLAIR,  CHARLES  J.  BLAIR,  FANNIE 
BLAIR  and  WILLIAM  A.  BLAIR,  by 
NANNIE  H.  BLAIR,  Their  Guardian  and 
Next  Friend,  Plffs.  in  Err., 
v. 

FRANKLIN  D.  GRAY 
(See  S.  C,  14  Otto,  769,  7TO.> 
Liability  of  stockholder. 

Where  a  charter  of  a  corporation  provided  that 
"In  all  cases  of  losses  exceeding  the  means  of  the 
corporation,  each  stockholder  snail  be  held  liable  to 
the  amount  of  unpaid  stock  held  by  him,"  unless  the 
losses  of  the  company  exceed  its  assets,  a  creditor 
cannot  sue  a  stockholder  to  enforce  this  liability. 
[No.  207.] 

Submitted  Jan.  11, 1882.  Decided  Mar.  6, 1882. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  sufficiently  appears  in  the  opinion 
of  the  court. 

Mr.  E.  A.  Otis,  for  plaintiffs  in  error. 
Mr.  Francis  H.  Kales,  for  defendant  in 
error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

N  otr. — Individual  UabOUv  of  stockholder*  for  cor- 
jgprofce  debt*.  See,  note  to  Hatch  v.  Dana,  101 U.  S., 

922  " 


The  charter  of  the  Republic  life  Insurance 
Company  of  Chicago  contains  the  following 

section: 

"Section  6.  The  real  and  pe^nai  property  of 
each  individual  stockholder  shall  be  held  liable 
for  any  and  all  liabilities  of  the  company,  to 
the  amount  of  stock  subscribed  and  held  by  him 
and  not  actually  paid  in.  In  all  cases  of  losses  .  7791 
exceeding  the  means  of  the  corporation,  each 
stockholder  shall  be  held  liable  to  the  amount 
of  unpaid  stock  held  by  him." 

The  defendant,  Gray,  subscribed  $10,000  to 
the  capital  stock  of  the  company.  He  has  paid 
only  $2,000  on  his  subscription,  and  still  owes 
the  company  for  the  rest  Under  the  foregoing 
section  of  the  charter,  some  appropriate  action 
for  the  benefit  of  creditors  may,  undoubtedly,  be 
maintained  against  him  for  the  recovery  of  this 
unpaid  balance,  if  the  losses  of  the  company 
are  in  excess  of  its  means. 

This  suit  was  at  law  by  a  policy-holder  of  the 
company  against  the  defendant  as  a  stockhold- 
er, to  recover  an  amount  claimed  to  be  due  on 
the  policy.  There  is  no  averment  in  the  dec- 
laration to  the  effect  that  the  losses  of  the  com- 
pany, or  its  liabilities,  exceed  its  assets.  The 
case  stands  on  demurrer  to  the  declaration. 
Without,  therefore,  determining  whether.under 
the  decisions  of  the  courts  of  Illinois,  if  it  ap- 
peared that  there  was  a  deficiency  of  assets,  an 
action  like  this  might  be  maintained,  toe  affirm 
the  judgment  below,  because  we  are  all  of  opinion 
that,  until  such  contingency  arises,  a  creditor 
cannot  sue  a  stockholder  to  enforce  this  liability. 

True  oopy.  Test: 

James  H.  MoKenney.  Clerk,  Sup.  Court,  D.  8_ 


BERNARD  POPPE,  Plff.  in  Err.,  £770] 

9. 

B.  F.  LANGFORD. 

(See  8.  C.,l<  Otto,  770,771.) 

Federal  question,  what  is  not 

Whether  or  not,  in  California,  the  title  of  the  true 
owner  of  lands  is  extinguished  by  an  adverse  pos- 
session under  color  of  right,  for  the  length  of  time 
which  would  be  a  bar  to  a  recovery  in  ejectment,  ta 
not  a  federal  question. 

[No.  958.1 

Submitted  Jan.  28, 1882.  Decided  Mar.  6, 1882. 

PI  ERROR  to  the  Supreme  Court  of  the  State 
of  California. 
Motion  to  dismiss. 

This  was  an  action  brought  by  one  John  J. 
Valentine,  in  the  District  Court  of  the  State  of 
California  for  the  recovery  of  the  possession  of 
a  tract  of  land  situated  in  the  County  of  San 
Joaquin.  Before  the  trial,  Langford,  the  de- 
fendant in  error,  was  substituted  as  plaintiff  in 
the  action  in  place  of  Valentine.  Langford  re- 
covered judgment  in  the  district  court,  which 
was  affirmed  on  appeal  by  the  Supreme  Court 
of  the  State. 

Messrs.  C.  T.  Botts  and  D.  8.  Terry,  for  de- 
fendant in  error. 

Messrs.  C.  ft.  Greathonse,  J.  B.  Budd,  A. 
Chester  and  Blending,  for  plaintiff  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court' 
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[77 1  ]  it  is  clear  we  have  no  jurisdiction  in  this  case. 
All  the  court  below  decided  was,  that  in  Cali- 
fornia the  title  of  the  true  owner  of  lands  is 
extinguished  by  an  adverse  possession  under 
color  of  right  for  the  length  of  time  which 
would  be  a  bar  to  a  recovery  in  ejectment.  This 
is  not  a  federal  question.  All  that  was  said 
about  section  1007  of  the  Civil  Code  of  Cali- 
fornia was  unnecessary  and  not  required  in  the 
determination  of  the  cause. 

The  motion  to  ditmist  it  granted. 
Trueoopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


[77 1  ]  JAMES  A.  LOUDON,  Appt. , 

e. 

TAXING  DISTRICT  OF  SHELBY 
COUNTY,  Substituted  for  the  City  ov 
Memphis. 

(See  8.  C 14  Otto,  771-774.) 

Interett  at  damage* — ditmittal  of  appeal. 

L  All  damages  for  delay  in  the  payment  of  money 
owing  upon  contract  are  provided  for  tax  the  allow- 
ance of  interest.  Interest  is  the  only  measure  of 
all  such  damages. 

Z.  Where  a  cross  appeal  has  teen  dismissed  for  want 
of  prosecution,  the  appellant  therein  can  be  heard, 
only  in  support  of  the  decree. 

[No.  146.] 

Submitted  Jan.  9, 188*.   Decided  Mar.  6, 1882. 

A  PPEAL  from  the  Circuit  Court  of  the  United 
IX.  States  for  the  Western  District  of  Tennes- 
see. 

This  was  an  action  in  equity,  brought  in  the 
court  below  by  James  A.  Loudon,  against  the 
City  of  Memphis. 

It  appears  that,  in  the  year  1887,  the  firm  of 
J.  &  A.  Loudon,  of  which  the  plaintiff  was  the 
[772]  surviving  partner,  entered  into  certain  contracts 
with  the  defendant  to  pave  certain  streets  and 
alleys.  During  the  progress  of  the  work,  the 
city  gave  its  negotiable  notes  for  the  same,  as 
provided  in  the  contract.  From  time  to  time 
the  firm  had  to  borrow  money,  paying  heavy 
rates  of  interest  in  order  to  carry  on  the  work. 
The  city  failed  to  pay  its  notes  at  maturity,  and 
suit  was  brought  Nov.  4,  1871.  Four  judg- 
ments amounting  to  about  $65,000  were  re- 
covered against  the  city.  Under  the  contracts, 
the  contractors  were  to  look  to  the  property 
holders  for  payment  for  work  done  in  front  of 
private  property;  but  the  city,  guarantied  the 
the  payment  of  sums  so  due,  except  as  to  one 
contract  which  expressly  provided  that  the  city 
should  not  be  responsible.  In  May,  1872,  the 
Supreme  Court  of  Tennessee  declared  the  Act 
providing  for  front  foot  assessment  unconstitu- 
tional. 9  Heisk.,  849.  In  September,  1872, the 
te.-nount  due  from  property  holders  guarantied 
by  (he  city  was  over  $80,000,  while  that  not 
itied  by  the  city  was  nearly  $8,000.  The 
ents  above  named  also  remained  unpaid, 
these  circumstances  it  was  agreed  that 
the  dty  should  issue  its  gold  bearing  bonds  at 
thirty  years,  equal  in  amount  to  the  whole  claim 
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of  Loudon  against  the  city,  aside  from  the  * 
ments,  which  Loudon  agreed  to  accept  1 
bonds  at  this  time  were  known  to  be  worth 
about  fifty  cents  on  a  dollar.  In  consideration 
of  this  acceptance,  as  was  alleged  by  Loudon, 
the  city  agreed  to  pay,  on  or  before  Mar.  1, 
1878,  the  judgments  above  mentioned,  princi- 
pal and  interest,  and  for  that  purpose  agreed  to 
appropriate  a  sufficient  proportion  of  the  gen- 
eral tax  then  levied  or  about  to  be  levied  for  the 
year  1872.  This  alleged  contract  was  verbal 
between  the  mayor,  representing  the  city,  and 
J.  &  M.  Loudon.  The  evidence  regarding  it 
was  somewhat  conflicting.  The  claim  of  the  de- 
fendant was,  that  the  city  agreed  to  set  apart 
three  tenths  of  the  one  dollar  tax  to  be  levied 
for  the general  purposes  of  the  dty  government 
for  1872,  to  the  payment  of  the  judgments. 
Sep.  4, 1872,  the  General  Council  of  the  dty 
passed  a  resolution  to  the  effect  that "  Three 
tenths  of  the  amount  that  may  be  collected 
upon  the  tax  levied  for  the  present  year  for  the 
purpose  of  defraying  the  expenses  necessarily 
incurred  in  administering  the  affairs  of  the  dty, 
or  so  much  thereof  as  may  be  necessary  for  the 
purpose,  be  and  the  same  is  hereby  appropri- 
ated and  set  apart  for  the  payment  of  the  said 
judgments,  and  shall  be  paid  on  said  judgments 
according  to  priority  in  date  from  time  to  time 
as  collected.  From  January,  1878  to  January, 
1874,  something  over  $80,000  was  paid  on  the 
judgment.  Since  then  no  payments  have  been 
made. 

It  was  also  alleged  by  the  plaintiff  that  the 
dty  procured  the  General  Assembly  to  repeal 
an  Act  which  had  been  supposed  to  confer  upon 
it  the  power  to  levy  a  tax  to  pay  J.  A  M.  Lou- 
don's judgments. 

The  bill  further  alleged  that,  by  reason  of  the 
failure  of  the  city  to  keep  its  contracts,  the  firm 
had  been  compelled  to  borrow  money  at  heavy 
rates  of  interest  and  to  sell  the  bonds  of  the  dty 
and  the  judgments  against  it  at  large  discount, 
and  that  these  facts  bad  been  known  to  the  dty 
at  the  time  they  occurred.  The  dty  denied 
knowledge  of  these  facts. 

The  bill  prayed  for  a  rescission  of  the  con-  [773] 
tract  or  arrangement  of  Sep.  1872,  and  asserts 
a  demand  for  the  debt  amounting  to  about 
$45,000,  for  which  the  bonds  were  accepted,  less 
the  proceeds  of  the  bonds;  that  the  dty  pay  all 
interest  on  what  appellant  had  been  compelled 
to  borrow,  or  at  least  so  much  as  was  in  excess 
of  six  per  cent,  and  that  the  dty  pay  all  that 
was  lost  by  the  sale  of  the  judgments  at  a  dis- 
count. 

The  court  below  entered  a  decree,  in  effect 
substantially  decreeing  a  specific  performance 
of  the  contract  of  September,  1872.  Both  par- 
ties appealed,  but  the  appeal  of  the  city  has  been 
dismissed  for  failure  to  prosecute. 

Meter t.  William  M.  Randolph  and  Fill- 
more BeaJL  for  appellant 

Mettrt.  Iahsun  O.  Harris  and  C.  W.  HeU 
kett,  for  appellee. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  questions  in  this  case  are: 

1.  Whether,  because  the  City  of  Memphis  neg- 
lected to  pay  the  debts  it  owed  the  appellant 
when  they  fell  due.  it  must  make  good  to  him 
the  losses  he  sustained  on  that  account  through 
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exactions  of  extraordinary  interest  and  die- 
counts  on  sties  of  securities  to  raise  money 
to  meet  his  own  obligations;  and, 

2.  Whether,  upon  the  facta  as  shown,  a  ds- 
cree  should  be  passed  rescinding  the  contract 
Wider  which  the  appellant  received  bonds  of 
the  city  in  settlement  of  what  was  due  him  on 
certain  of  bis  claims. 
-7£i  As  to  the  first  of  these  questions,  it  is  suffi- 
cient to  say  that  all  damages  for  delay  in  the 
payment  of  money  owing  upon  contract  are  pro- 
vided for  in  the  allowance  of  interest,  which  is 
in  the  nature  of  damages  for  withholding  money 
that  is  due.  The  law  assumes  that  interest  is 
the  measure  of  all  such  damages. 

As  to  the  second,  we  are  satisfied  that  the  only 
contract  which  was  entered  into  by  the  parties 
is  that  expressed  in  the  resolution  of  the  city 
council,  accepting^  the  proposition  of  the  appel- 
lant to  take  bonds  of  the  city  in  payment  of 
what  was  due  him  on  the  designated  claims. 
This  required  the  city  only  to  set  apart,  for  the 
payment  of  the  judgments  which  the  appellant 
held,  three  tenths  of  the  specified  tax  levied  to 
defray  the  expenses  of  the  city  for  the  year  1872. 
That  was  done,  and  large  sums  of  money  col- 
lected and  paid  over  under  the  appropriation. 
There  was  no  fraud  in  t>.e  inception  of  the  con- 
tract. The  value  of  the  bonds  accepted  by  the 
appellant  was  well  understood  by  him,  and  it  is 
not  denied  that  the  officers  of  the  city  at  the 
time  acted  in  good  faith.  The  failure  of  the 
city  since  1874  to  keep  its  contract  and  pay  over 
the  taxes  of  1872  collected  after  that  time,  is  cer- 
tainly no  ground  for  setting  aside  the  contract 
altogether.  The  more  appropriate  relief  cer- 
tainly is  that  which  was  granted,  to  wit:  pro- 
vision for  the  payment  of  the  balance  that  re- 
mains due  out  of  the  future  collections  of  taxes 
levied  or  to  be  levied,  in  that  behalf. 

The  city  took  an  appeal  from  that  part  of  the 
decree  which  gave  the  appellant  affirmative  re- 
lief, but  that  appeal  has  been  dismissed,  under 
the  Ninth  Rule,  for  want  of  prosecution.  The 
case  stands  here  now  as  though  no  such  appeal 
had  been  taken.  The  city  can,  therefore,  only 
be  heard  in  support  of  the  decree  as  it  stands. 
This  has  long  been  the  settled  rule  in  this 
court.  Cooler  v.  Int.  Co.,  3  Pet.,  318;  Chit- 
tenden v.  Brewtter,  2  WalL,  196  [00  U.  8, 
XVII.,  841];  The  Stephen  Morgan,  94  U.  S., 
399  [XXIV.,  260].  An  appeal  brings  up  for 
review  only  that  which  was  decided  adverse- 
ly to  the  appellant.  It  is  unnecessary  to  de- 
termine what  might  have  been  done  in  this 
case  if  the  appeal  of  the  city  had  not  been 
formally  dismissed  for  want  of  prosecution. 

The  decree  of  the  Circuit  Court  it  affirmed. 

True  copy.  Test : 
James  H.  McKenney.  Clerk,  Sap.  Coart,U.  8. 

'75]  BASIL  F.  WARNOCK,  Admr.  of  the  Estate 
of  Henry  L.  Grosser,  Deceased,  Hf.  in 

Err-'  9. 

GEORGE  DAVIS  et  al.,  Composing  the 
Scioto  Trust  Association,  of  Ports- 
mouth, Ohio. 

<B«S  8.  O,  14  Otto,  776-788.) 

IAfe  policy,  when  not  assignable — insurable 
interest — conflicting  decisions— effect  of 
assignment. 


1.  A  policy  on  the  life  of  a  person  is  not  _ 
ble  to  one  with  no  insurable  Interest  In  the  life  of 
the  deceased,  and  who  could  not  have  taken  out  a 
policy  in  his  own  name. 

2.  what  will  constitute  an  insurable  interest  con- 
sidered. 

3.  The  question  here  presented  has  arisen,  under 
somewhat  different  circumstances,  in  several  of  the 
state  courts;  and  there  is  a  conflict  in  their  decisions. 

4.  The  assured  may  assign  the  policy  as  security 
for  moneys  advanced  on  it.  Such  assignment  will 
be  invalid  only  as  a  transfer  of  the  proceeds  of  the 
policy  beyond  what  was  required  to  refund  those 
sums,  with  interest 

6.  Cammack  v.  Lewis,  XXI.,  244,  followed. 
[No.  191.] 

Submitted  Jan.  4, 1882.    Decided  Mar.  6,  1882. 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

Statement  of  the  case  by  Mr.  Justice  Field. 

The  plaintiff  is  the  administrator  of  the  estate 
of  Henry  L.  Crosser,  deceased,  and  a  resident 
of  Kentucky.  The  defendants  are  partners,  un- 
der the  name  of  the  Scioto  Trust  Association, 
of  Portsmouth,  Ohio,  and  residents  of  that 
State.  On  the  27th  of  February,  1872,  Crosser 
applied  to  the  Protection  Life  Insurance  Com- 
pany, of  Chicago,  a  corporation  created  under 
the  laws  of  Illinois,  for  a  policy  on  his  life  to 
the  amount  of  $5,000;  and,  on  the  same  day, 
entered  into  the  following  agreement  with  the 
Scioto  Trust  Association: 

"  This  agreement,  by  and  between  Henry  L. 
Crosser,  of  the  first  part,  27  years  old,  tanner 
by  occupation,  residing  at  Town  of  Springville, 
County  of  Greenup,  State  of  Kentucky,  and  the 
Scioto  Trust  Association,  of  Portsmouth,  Ohio, 
of  the  second  part,  witnesses:  Said  party  of 
the  first  part  having  this  day  made  application 
to  the  Protection  Life  Insurance  Company,  of 
Chicago,  Illinois,  for  policy  on  his  life,  limited 
to  the  amount  of  $5,000,  hereby  agrees  to  and 
with  the  said  Scioto  Trust  Association  that  nine 
tenths  of  the  amount  due  and  payable  on  said 
poUcy  at  the  time  of  the  death  of  the  party  of 
the  first  part  shall  be  the  absolute  property  of 
and  be  paid  by  said  Protection  Life  Insurance 
Company  to  said  Scioto  Trust  Association,  and 
shall,  by" said  party  of  the  first  part,  be  assigned 
and  transferred  to  said  Scioto  Trust  Association, 
and  the  remaining  one  tenth  part  thereof  shall  I « *6J 
be  subject  to  whatever  disposition  said  party 
of  the  first  port  shall  make  thereof  in  his  said 
transfer  ana  assignment  of  said  policy;  that  the 
policy  to  be  issued  on  said  application  shall  be 
delivered  to  and  forever  held  by  said  8cioto 
Trust  Association,  said  party  of  the  first  part 
hereby  waiving  and  releasing  and  transferring 
and  assigning  to  said  Scioto  Trust  Association 
all  bis  right,  title  and  interest, whatever,  in  and 
to  said  policy,  and  the  moneys  due  and  payable 
thereon  at  the  time  of  his  death,  save  and  ex- 
cept the  one  tenth  part  of  such  moneys  being 
subject  to  bis  disposition  as  aforesaid;  also  to 
keep  the  Scioto  Trust  Association  constantly 
informed  concerning  his  residence,  postoffice 
address,  and  removals;  and  further,  that  said 
party  of  the  first  part  shall  pay  to  the  said  Scioto 
Trust  Association  a  fee  of  $6  in  band  on  the 
execution  and  delivery  of  this  agreement,  and 
annual  dues  of  $2.50  to  be  paid  on  the  first 
of  July  of  every  year  hereafter,  and  that  in 
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default  of  such  payments  the  amounts  due  by 
him  for  fees  or  dues  shall  be  a  lien  on  and  be 
deducted  from  his  said  one  tenth  part. 

In  consideration  whereof,  the  said  Scioto 
Trust  Association,  of  the  second  part,  agrees  to 
and  with  said  party  of  the  first  part  to  keep  up 
and  maintain  said  life  insurance  at  their  exclu- 
sive expense;  to  pay  all  dues,  fees  and  assess- 
ments due  and  payable  on  said  policy,  and  to 
keep  said  party  of  the  first  part  harmless  from 
the  payment  of  such  fees,  dues  and  assessments; 
and  to  procure  the  payment  of  one  tenth  part 
of  the  moneys  due  and  payable  on  said  policy 
after  the  death  of  said  party  of  the  first  part, 
when  obtained  from  and  paid  by  said  Protec- 
tion Life  Insurance  Company,  to  the  party  or 
parties  entitled  thereto,  according  to  the  dispo- 
sition made  thereof  by.  said  party  of  the  first 
part  in  his  said  transfer  and  assignment  of  said 
policy,  subject  to  the  aforesaid  hen  and  deduc- 
tion. 

It  is  hereby  expressly  understood  and  agreed 
by  and  between  the  parties  hereto,  that  said 
Scioto  Trust  Association  do  not  in  any  manner 
obligate  themselves  to  said  party  of  the  first 
part  for  the  performance  by  said  Protection 
Life  Insurance  Company  of  its  promises  or  ob- 
ligations contained  in  the  policy  issued  on  the 
application  of  said  party  of  the  first  part  and 
herein  referred  to. 

Witness  our  hands,  this  27th  day  of  February, 
A.  D.  1872. 

Henry  L.  Grosser, 
The  Scioto  Trust  Association, 
By  A.  McFarlahd,  President, 
George  Davis,  Treasurer." 
[777]      On  the  following  day,  February  28,  1872, 
Grosser  executed  to  the  Association  the  follow- 
ing assignment: 

"  In  consideration  of  the  terms  and  stipula- 
tions of  a  certain  agreement,  concluded  by  and 
between  the  undersigned  and  the  Scioto  Trust 
Association,  of  Portsmouth. Ohio,  and  for  value 
received,  I  hereby  waive  and  release,  transfer 
and  assign  to  said  Scioto  Trust  Association  all 
my  right,  title  and  interest  in  and  to  the  within 
life  insurance  policy  No.  3247,  issued  to  me  by 
the  Protection  Life  Insurance  Company,  of 
Chicago,  Illinois,  and  all  sum  or  sums  of  money 
due,  owing  and  recoverable  by  virtue  of  said 
policy,  save  and  except  the  one  tenth  part  of 
the  same,  which  tenth  part,  after  deducting 
therefrom  the  amount,  if  any,  which  I  may  owe 
to  said  Scioto  Trust  Association  for  fees  or  dues, 
shall  be  paid  to  Kate  Crosser  or,  in  case  of  her 
death,  to  such  person  or  persons  as  the  law  may 
direct.  And  I  hereby  constitute,  without  power 
of  revocation  on  my  part,  the  said  Scioto  Trust 
Association  my  attorney,  with  full  power,  in 
their  own  name,  to  collect  and  receipt  for  the 
whole  amount  due  and  payable  on  said  policy 
at  the  time  of  my  death,  to  keep  and  retain  that 
portion  thereof  which  is  the  absolute  and  ex- 
clusive property  of  said  Scioto  Trust  Associa- 
tion, to  wit:  nine  tenths  thereof,  and  to  pay  the 
balance,  one  tenth  part  thereof,  when  thus  ob- 
tained and  received  from  the  said  Protection 
Life  Insurance  Company,  to  the  party  or  par- 
ties entitled  thereto,  after  first  deducting  there- 
from, as  above  directed  and  stipulated,  the 
amount,  if  any,  due  from  me  at  the  time  of  my 
death  to  said  Scioto  Trust  Association,  for  fees 
and  dues. 

See  14  Otto. 


Witness  my  hand  and  seal,  this  28th  day  of 
February,  A.  D.  1872. 

Henry  L.  Crosser."  [seal.] 

Crosser  died  on  the  11th  of  September,  1878. 
and  on  the  16th  of  May,  1874,  the  Trust  As- 
sociation collected  from  the  Insurance  Company 
the  amount  of  the  policy,  namely:  $5,000;  one 
tenth  of  which,  $600,  less  certain  •urns  due 
under  the  agreement,  waa  paid  to  the  widow 
of  the  deceased. 

Die  present  action  is  brought  to  recover  the 
balance,  which,  with  interest,  exceeds  $6,000. 
The  defendant*  admit  the  collection  of  the 
money  from  the  Insurance  Company;  but,  to 
defeat  the  action,  rely  upon  the  agreement  men-  [778 
tioned,  and  the  assignment  of  the  policy  stipu-  1 
lated  in  it.  The  agreement  and  assignment  arc 

riifically  mentioned  in  the  second  and  third 
the  three  defenses  set  up  in  their  answer. 
The  first  defense  consists  in  a  general  allegation 
that  nine  tenths  of  the  policy  was  assigned  by 
the  deceased  to  the  defendants  in  good  faith, 
and  for  a  valuable  consideration;  and  that  a 
power  of  attorney  was  executed  to  them  at  the 
time  to  collect  the  remaining  one  tenth  and  pay 
the  same  over  to  the  widow  of  the  deceased; 
and  that  after  the  collection  of  the  amount,  they 
had  paid  the  one  tenth  to  her  and  taken  her  re- 
ceipt for  it. 

The  case  was  tried  by  the  court  without  the 
intervention  of  a  jury.  On  the  trial,  the  plaint- 
iff gave  in  evidence  the  deposition  of  the  re- 
ceiver of  the  insurance  company,  who  produced 
from  the  papers  in  his  custody  the  policy  of  in- 
surance, the  agreement  and  assignment  men- 
tioned, the  proofs  presented  to  the  company  of 
the  death  of  the  insured,  and  the  receipt  by  the 
Trust  Association  of  the  insurance  money. 
There  was  no  other  testimony  offered.  The 
court  thereupon  found  for  the  defendants,  to 
which  finding  the  plaintiff  excepted.  Judg- 
ment being  entered  thereon  in  their  favor, 
the  case  is  brought  to  this  court  for  review. 
Mr.  J.  B.  Foraker,  for  plaintiff  in  error: 
Defendants  had  no  insurable  interest  in  the 
life  of  Crosser.    He  was  not  indebted  to  them, 
and  could  not  be  of  kin  to  a  partnership. 
Ins.  Co.  v.  Bchaefer,  04  U.  S.,  480,  (XXIV., 


o  fraud  was  practiced  on  the  insurance 
company  by  Crosser  or  anyone  else. 

The  company  paid  the  policy,  with  a  full 
knowledge  of  all  the  facts. 

Crosser  authorized  defendants  to  carry  his 
policy  for  him,  to  collect  it  when  he.died,  to  re- 
imburse themselves  for  all  moneys  expended  on 
his  account  and  pay  $500  to  his  widow,  all  of 
which  was  done  and  about  none  of  which  do 
we  make  any  complaint. 

By  the  terms  of  the  agreement,  defendants 
were  to  keep  all  the  balance  as  and  for  their 
own,  and  that  they  are  endeavoring  to  do. 

Our  claim  is,  that  Crosser  had  a  right  to  in- 
sure his  life.  He  did  so.  This  policy  waa  valid. 

Having  this  policy,  he  had  a  right  to  assign 
it  to  defendants,  to  secure  anything  he  might 
owe  to  them  or  anything  they  might  agree  to 
assume  and  pay  for  him.  He  had  a  right  to 
procure  them  to  carry  his  policy  for  him,  and 
to  assign  it  to  them  for  their  indemnity.  They 
had  a  right  to  agree  to  pay  his  premiums  and 
to  take  an  assignment  of  the  policy  to  secure 
their  re-imbursemep*    quch,  in  part,  was  the 
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transaction  in  question.  Bo  far  we  do  not  com- 
plain of  it,  but  stand  upon  it  But  while  the 
law  allows  such  a  transaction  it  will  not,  we 
maintain,  allow  the  assignor  of  a  policy  to  go 
further,  and  by  agreement  and  assignment  ac- 
quire what  has  been  fitly  termed  an  interest  in 
the  death  of  the  assured.  Such  speculation  in 
life  is  against  public  policy. 

Int.  Go.  t.  Barnard,  41Ind.,  116.  Int.  Go.  v. 
Sturges,  18  Kan.,  98;  see.  especially,  Commode 
▼.  Lewis,  15  Wall,  648  (88  U.  S.,  XXI.,  844). 

Mettrt.  W.  A.  Hutehint  and  A.  C.  Thomp- 
son* for  defendants  in  error: 

Counsel  for  plaintiffs  seem  to  argue  that  the 
agreement,  between  Grosser  and  the  defendants, 
and  the  assignment  made  in  pursuance  thereof, 
were  illegal,  but  that  the  policy  of  insurance  it- 
self was  valid  and  free  from  all  taint;  and  he 
repudiates  the  agreement  and  assignment,  and 
plants  himself  on  the  policy.  But  the  agree- 
ment, the  taking  out  of  the  policy,  and  the  as- 
signment, were  only  parts  of  one  transaction;  and 
the  parties  thereto  were  not  only  Crosser  and 
the  defendants,  but  the  insurance  company  also. 
The  company  issued  the  policy  with  full  knowl- 
edge of  the  agreement  between  Crosser  and  the 
defendants,  and  knew  that  it  was  to  be  owned 
by  them  in  the  proportions  stipulated  in  the 
agreement  If  the  agreement  and  assignment 
were  illegal,  as  claimed  by  plaintiff's  counsel, 
for  want  of  an  insurable  interest  on  the  part  of 
the  defendants  in  Crosser's  life,  then,  for  the 
same  reason,  the  policy  was  invalid  because  they 
were  parts  of  one  transaction.  The  doctrine  of 
plaintiff's  counsel  would  defeat,  not  promote, 
public  policy  in  such  cases.  It  might  have  en- 
abled plaintiff  to  recover  on  the  policy  against 
the  insurance  company,  notwithstanding  nine 
tenths  of  it  was  really  taken  out  for  the  benefit 
of  persons  having  no  insurable  interest  in  the 
life  of  the  assured.  The  contrary  of  this  has 
been  decided  by  the  chancery  division  of  the 
High  Court  of  Justice  in  England,  in  the  case 
of  WorthingUm  v.  GurHt,  L.  R,  1  Ch.  D.  419, 
Moak,  886. 

Again ;  the  assignment  of  the  policy  to  the  de- 
fendants was  not  made,  as  suggested  by  coun- 
sel for  plaintiff,  by  way  of  indemnity,  in  whole 
or  in  part,  to  secure  defendants  for  advances 
toward  premium,  but  was  an  absolute  assign- 
ment oi  nine  tenths  of  the  policy,  in  considera- 
tion of  the  terms  and  stipulations  of  the  agree- 
ment in  pursuance  of  which  the  policy  was 
taken  out  It  is  expressly  stated  to  be  "  in  con- 
sideration qf  the  terms  and  stipulations  "  of  that 
Agreement.  Counsel  must  not  manufacture  an 
assignment  to  suit  the  exigencies  of  this  case, 
but  must  be  content  to  stand  upon  the  one  made 
by  the  parties. 

The  transaction  was  not  in  contravention  of 
any  statute  and  was  not,  'necessarily,  wrong  in 
itself.  It  is  not  impossible  to  conceive  of  a  poor 
man,  desirous  of  making  provision  for  his  fam- 
ily by  insurance  on  his  fife,  seeking  the  assist- 
ance and  making  the  arrangement  that  Crosser 
made  with  the  defendants,  and  of  its  being  done 
in  perfect  good  faith  by  both  parties. 

Can  it  be  said  as  a  matter  of  law,  without 
reference  to  what  the  parties  as  a  matter  of  fact 
intended,  that  in  its  nature  necessarily  it  was 
a  mere  gambling  speculation  T  We  think  not 
Its  charter  is  to  be  determined  by  the  inten- 
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tion  of  the  parties,  and  that  intention  is  a  ques- 
tion of  fact  for  the  jury. 

Int.  Co.  v.  Franc*,  94  U.  S.,  561£XXIV.,28^; 


Int.  Co.  v.  Schatfer,  94  U.  8.,  460 I 
see,  also,  Brook*  v.  Martin.  8  Wall.,  70  (69  „. 
8.,  XVII.,  788);  Pollock,  Cont,  889;  Lindley, 
Part,  160. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court,  as  follows: 

As  seen  from  the  statement  of  the  case,  the 
evidence  before  the  court  was  not  conflicting, 
ana  it  was  only  necessary  to  meet  the  general 
allegations  of  the  first  defense.  All  the  facts 
established  by  it  are  admitted  in  the  other  de- 
fenses. The  court  could  not  have  ruled  in  fa- 
vor of  the  defendants  without  holding  that  the 
agreement  between  the  deceased  and  the  Scioto 
Trust  Association  was  valid,  and  that  the  as- 
signment transferred  to  it  the  right  to  nine 
tenths  of  the  money  collected  on  the  policy. 
For  alleged  error  in  these  particulars,  the  plaint- 
iff asks  a  reversal  of  the  judgment 

The  policy  executed  on  the  life  of  the  de- 
ceased was  a  valid  contract  and  as  such  was 
assignable  by  the  assured  to  the  Trust  Associa-  1779] 
tion  as  security  for  any  sums  lent  to  him,  or 
advanced  for  the  premiums  and  assessments 
upon  it.  But  it  was  not  assignable  to  the  Asso- 
ciation for  any  other  purpose.  The  Association 
had  no  insurable  interest  in  the  life  of  the  de- 
ceased; and  could  not  have  taken  out  a  policy 
in  its  own  name.  Such  a  policy  would  consti- 
tute what  is  termed  a  wager  policy,  or  a  mere 
speculative  contract  upon  the  life  of  the  as- 
sured, wit>  a  direct  interest  in  its  early  termi- 
nation. 

It  is  not  easy  to  define,  with  precision,  what 
will  in  all  cases  constitute  an  insurable  interest 
so  as  to  take  the  contract  out  of  the  class  of 
wager  policies.  It  may  be  stated  generally, 
however,  to  be  such  an  interest,  arising  from 
the  relations  of  the  party  obtaining  the  insur- 
ance, either  as  creditor  of  or  surety  for  the  as- 
sured, or  from  the  ties  of  blood  or  marriage  to 
him,  as  will  justify  a  reasonable  expectation  of 
advantage  or  benefit  from  the  continuance  of 
his  life.  It  is  not  necessary  that  the  expecta- 
tion of  advantage  or  benefit  should  be  always 
capable  of  pecuniary  estimation,  for  a  parent 
has  an  insurable  interest  in  the  life  of  his  child, 
and  a  child  in  the  life  of  his  parent;  a  husband  in 
the  life  of  his  wife  and  a  wife  in  the  life  of  her 
husband.  The  natural  affection  in  cases  of  this 
kind  is  considered  as  more  powerful,  as  oper- 
ating more  efficaciously,  to  protect  the  life  of 
the  insured  than  any  other  consideration.  But 
in  all  cases  there  must  be  a  reasonable  ground, 
founded  upon  the  relations  of  the  parties  to  each 
other,  either  pecuniary  or  of  blood  or  affinity, 
to  expect  some  benefit  or  advantage  from  the 
continuance  of  the  life  of  the  assured.  Other- 
Wise  the  contract  is  a  mere  wager,  by  which 
the  party  taking  the  policy  is  directly  interested 
in  the  early  death  of  the  assured.  Such  poli- 
cies have  a  tendency  to  create  a  desire  for  the 
event  They  are,  therefore,  independently  of 
any  statute  on  the  subject,  condemned,  as  be- 
ing against  public  policy. 

The  assignment  of  a  policy  to  a  party  not 
having  an  insurable  interest  is  as  objectionable 
as  the  taking  out  of  a  policy  in  his  name.  Nor 

104  U.8. 


Digitized  by 


Google 


1881. 


Wakhock  v.  Davis. 


775-783 


is  its  character  changed  because  it  is  for  a  por- 
tion merely  of  the  insurance  money.  To  the 
extent  in  which  the  assignee  stipulates  for  the 
proceeds  of  the  policy  beyond  the  sums  ad- 
vanced by  him,  he  stands  in  the  position  of  one 
holding  a  wager  policy.  The  law  might  be 
readily  evaded,  if  the  policy  or  an  interest  in 
it  could,  in  consideration  of  paying  the  pre- 
miums and  assessments  upon  it,  and  the  prom- 
[780]  ise  to  pay  upon  the  death  of  the  assured  a  por- 
tion of  its  proceeds  to  his  representatives,  be 
transferred  so  as  to  entitle  the  assignee  to  re- 
tain the  whole  insurance  money. 

The  question  here  presented  has  arisen,  un- 
der somewhat  different  circumstances,  in  sev- 
eral of  the  state  courts;  and  there  is  a  conflict 
in  their  decisions.  In  In*.  Co.v.  Hazzard, which 
arose  in  Indiana,  the  policy  of  insurance,  which 
was  for  $8,000,  contained  the  usual  provision 
that  if  the  premiums  were  not  paid  at  the  times 
specified  the  policy  would  be  forfeited.  The 
second  premium  was  not  paid,  and  the  assured, 
declaring  that  he  had  concluded  not  to  keep  up 
the  policy,  sold  it  for  $20  to  one  having  no  in- 
surable interest,  who  took  an  assignment  of  it 
with  the  consent  of  the  secretary  of  the  insur- 
ance company.  The  assignee  subsequently 
settled  with  the  company  for  the  unpaid  pre- 
mium. In  a  suit  upon  the  policy,  the  Supreme 
Court  of  the  State  held  that  the  assignment  was 
void,  stating  that  all  the  objections  against  the 
issuing  of  a  policy  to  one  upon  the  fife  of  an- 
other, in  whose  life  he  has  no  insurable  inter- 
est, exist  against  holding  such  a  policy  by  mere 
purchase  and  assignment.  "In  either  case," 
said  the  court,"  the  holder  of  such  policy  is  in- 
terested in  the  death  rather  than  the  life  of  the 
party  assured.  The  law  ought  to  be,  and  we 
think  it  clearly  is,  opposed  to  such  speculations 
in  human  life."  41  Ind.,  116.  The  court  re- 
ferred with  approval  to  a  decision  of  the  same 
purport  by  the  Supreme  Court  of  Massachu- 
setts, in  Stevens  v.  Warren,  101  Mass. ,  564.  There 
the  question  presented  was, whether  the  assign- 
ment of  a  policy  by  the  assured  in  his  lifetime, 
without  the  assent  of  the  insurance  company, 
conveyed  any  right  in  law  or  equity  to  the  pro- 
ceeds when  due.  The  court  was  unanimously 
of  opinion  that  it  did  not,  holding  that  it  was 
contrary  not  only  to  the  terms  of  the  contract, 
but  contrary  to  the  general  policy  of  the  law 
respecting  insurance,  in  that  it  might  lead  to 
gambling  or  speculative  contracts  upon  the 
chances  of  human  life.  The  court  also  referred 
to  provisions  sometimes  inserted  in  a  policy 
expressing  that  it  is  for  the  benefit  of  another, 
or  is  payable  to  another  than  the  representa- 
tives of  tbe  assured  and,  after  remarking  that 
[781  ]  the  contract  in  such  a  case  might  be  sustained, 
said,  "  That  the  same  would  probably  be  held 
in  the  case  of  an  assignment  with  the  assent  of 
the  assurers.  But  if  the  assignee  has  no  inter- 
est in  the  life  of  the  subject  which  would  sus- 
tain a  policy  to  himself,  the  assignment  would 
take  effect  only  as  a  designation,  by  mutual 
agreement  of  the  parties,  of  the  person  who 
should  be  entitled  to  receive  the  proceeds  when 
due,  instead  of  the  personal  representatives  of 
the  deceased.  And  if  it  should  appear  that  the 
arrangement  was  a  cover  for  a  speculating  risk, 
contravening  the  general  policy  of  the  law,  it 
would  not  be  sustained." 

Although  the  agreement  between  the  Trust 
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Association  and  the  assured  was  invalid  as  far 
as  it  provided  for  an  absolute  transfer  of  nine 
tenths  of  the  proceeds  of  the  policy  upon  the 
conditions  named,  it  was  not  of  that  fraudulent 
kind  with  respect  to  which  the  courts  regard 
the  parties  as  alike  culpable  and  refuse  to  in- 
terfere with  the  results  of  their  action.  No 
fraud  or  deception  upon  anyone  was  designed 
by  the  agreement,  nor  did  its  execution  involve 
any  moral  turpitude.  It  is  one  which  must  be 
treated  as  creating  no  legal  right  to  the  pro- 
ceeds of  the  policy  beyond  the  sums  advanced 
upon  its  security;  and  the  courts  will,  therefore, 
hold  the  recipient  of  the  moneys  beyond  those 
sums  to  account  to  the  representatives  of  the  de- 
ceased. It  was  lawful  for  the  Association  to 
advance  to  the  assured  the  sums  payable  to  the 
insurance  company  on  the  policy  as  they  be- 
came due.  It  was,  also,  lawful  for  the  assured 
to  assign  the  policy  as  security  for  their  pay- 
ment. The  assignment  was  only  invalid  as  a 
transfer  of  the  proceeds  of  the  policy  beyond 
what  was  required  to  refund  those  sums,  with 
interest  To  hold  it  valid  for  the  whole  pro- 
ceeds would  be  to  sanction  speculative  risks  on 
human  life  and  encourage  the  evils  for  which 
wager  policies  are  condemned. 

The  decisions  of  the  New  York  Court  of  Ap- 
peals are,  we  are  aware,  opposed  to  this  view. 
They  hold  that  a  valid  policy  of  insurance  ef- 
fected by  a  person  upon  his  own  life,  is  assign- 
able like  an  ordinary  thorn  in  action,  and  that 
the  assignee  is  entitled,  upon  the  death  of  the 
assured,  to  the  full  sum,  payable  without  re- 
gard to  the  consideration  given  by  him  for  the 
assignment,  or  to  his  possession  of  any  insur- 
able interest  in  the  life  of  the  assured.  Bt.  John 
v.  Int.  Co. ,  13 N.  Y. ,  81 ;  Valton  v.  Loan  Fund  L.  ,mor% 
Attur.  Co.,  20  N.  Y.,  82.  In  the  opinion  in  I782 
the  first  case,  the  court  cite  Athley  v.  Athley,  8 
Sim.,  148,  in  support  of  its  conclusions;  and  it 
must  be  admitted  that  they  are  sustained  by 
many  other  adjudications.  But  if  there  be  any 
sound  reason  for  holding  a  policy  invalid  when 
taken  out  by  a  party  who  has  no  interest  in  the 
life  of  the  assured,  it  is  difficult  to  see  why  that 
reason  is  not  as  cogent  and  operative  against  a 
party  taking  an  assignment  of  a  policy  upon 
the  life  of  a  person  in  which  he  has  no  interest. 
The  same  ground  which  invalidates  the  one 
should  invalidate  the  other,  so  far,  at  least,  as 
to  restrict  the  right  of  the  assignee  to  the  sums 
actually  advanced  by  him.  In  tbe  conflict  of 
decisions  on  this  subject,  we  are  free  to  follow 
those  which  seem  more  fully  in  accord  with  the 
general  policy  of  the  law  against  speculative 
contracts  upon  human  life. 

In  this  conclusion  we  are  supported  by  the  de- 
cision in  Cammack  v.  Lewie,  15  Wall. ,  648  [82  U. 
S. ,  XXI.  ,244].  There  a  policy  of  life  insurance 
for  $8,000  procured  by  a  debtor  at  the  suggestion 
of  a  creditor  to  whom  he  owed  $70,  was  assigned 
to  the  latter  to  secure  the  debt,  upon  his  promise 
to  pay  the  premiums,  and,  in  case  of  the  death  of 
the  assured,  one  third  of  the  proceeds  to  his 
widow.  On  the  death  of  the  assured,  the  as- 
signee collected  the  money  from  the  insurance 
company  and  paid  to  the  widow  $950  aa  her  pro- 
portion after  deducting  certain  payments  made. 
The  widow,  aa  administratrix  of  the  deceased's 
estate,  subsequently  sued  for  the  balance  of  the 
money  collected  and  recovered  judgment.  The 
case  being  brought  to  this  court,  it  was  held 
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that  the  transaction,  so  far  as  the  creditor  was 
concerned,  for  the  excess  beyond  the  debt  ow- 
ing to  him,  was  a  wagering  policy,  and  that 
the  creditor,  in  equity  and  good  conscience, 
should  hold  it  only  as  security  for  what  the 
debtor  owed  him  when  it  was  assigned  and  for 
such  advances  as  he  might  have  afterwards 
made  on  account  of  it,  and  that  the  assignment 
was  valid  only  to  that  extent.  This  decision  is 
in  harmony  with  the  views  expressed  in  this 
opinion. 

The  judgment  of  the  court  below  will,  therefore, 
*  be  reverted  and  the  eauee  remanded,  with  direc- 
tion to  enter  a  judgment  for  the  plaintiff  for 
the  amount  collected  firm  the  insurance  company, 
with  interest,  after  deducting  the  sum  already 
paid  to  the  widow,  and  the  several  sums  advanced 
by  the  defendant;  and  it  is  so  order,  ed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Ote^lOBU. 8  606 ;  II*  U. 8.,  186;  28  Hun,  472; 
MM  Pa.  8t,  TO;  49  Am.  Rep.,  878. 


CHARLES  FOX,  Plff.  in  En., 
v. 

CITY  OF  CINCINNATI 
(See  8.  C,  14  Otto,  783-786 

Lease  of  surplus  water  of  canal — reserved  right 

of  State. 

L  Where  the  Board  of  Public  Works  of  Ohio 
leased  the  surplus  water  in  the  canals  of  the  State, 
with  a  reservation  of  the  right  to  resume  the  priv- 
ilege, whenever  it  might  be  deemed  necessary  for 
the  purposes  of  navigation,  a  subsequent  statute  of 
the  State,  granting  part  of  the  canal  for  a  public 
highway,  which  amounted  to  a  rescission  of  the 
lease,  is  not  void  under  the  Constitution  of  the  Unit- 
ed States,  because  it  deprived  the  lessee  of  his  prop- 
erty without  due  process  of  law  and  without  Just 
compensation. 

2.  Every  lessee  of  power  took  his  lease  and  put 
up  his  improvements  with  full  notice  of  the  re- 
served right  of  the  State  to  discontinue  its  canal 
and  stop  his  supply  of  water. 

[No.  174.] 

Submitted  Dec.  9,  1881.   Decided  Mar.  6, 188t. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Ohio. 

The  case  is  stated  by  the  court. 

Messrs.  Charles  Fox  and  Timothy  D. 
Lincoln,  for  plaintiff  in  error. 

Messrs.  Clement  Bates  and  P.  H.  Kum- 
ber,  for  defendant  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court : 

By  the  laws  of  Ohio  the  Board  of  Public 
Works  was  authorized  to  sell  or  lease,  for  hy- 
draulic purposes,  the  surplus  water  in  the  ca- 
nals of  the  State  not  required  for  the  purposes 
of  navigation.  This  included  water  passing 
round  the  locks  from  one  level  to  aaother;  but 
it  was  expressly  provided  that  no  power  should 
be  leased  or  sold  except  such  as  should  accrue 
from  surplus  water  "  After  supplying  the  full 
quantity  necessary  for  the  purposes  of  naviga- 
tion." The  laws  also  required  that  every  lease 
or  grant  of  power  should  contain  a  reservation 
of  the  right  to  resume  the  privilege,in  whole  or 
in  part,  whenever  it  might  be  deemed  necessary 
for  the  purposes  of  navigation.  In  case  of  re- 
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sumption,  the  rents  reserved  were  to  be  remitted 
or  correspondingly  reduced.    R.  8.,  1880, sees.  (7841 
7776-7778 ;  Act  of  March  28,  1840,  T^ws  of  1  1 
1840,  p.  174,  sees.  20-28. 

The  State  owned,  among  others,  the  Miami 
and  Erie  Canal,  having  one  of  its  termini  at 
the  City  of  Cincinnati,  where  it  connected  with 
the  Ohio  River  through  a  series  of  locks,  begin- 
ning on  the  east  side  of  Broadway,  a  street  in 
the  City.  A  lease  was  made,  by  the  Board  of 
Public  Works.of  the  water  which  passed  around 
one  of  these  locks,  known  as  lock  No.  8,  for  hy- 
draulic purposes.  Provision  was  made  in  ac- 
cordance with  the  requirements  of  the  law  for 
a  resumption  of  the  privilege,  if  deemed  neces- 
sary for  the  purposes  of  navigation ,  etc.  Charles 
Fux,  the  plaintiff  in  error,  became  the  owner  of 
this  lease  as  early  as  1855. 

On  the  24th  of  March,  1868,  a  statute  was  en- 
acted, under  which  a  grant  was  made  to  the 
City  of  that  part  of  the  canal  between  Broad- 
way and  the  river  for  a  public  highway  and 
sewerage  purposes,  but  subject  to  all  outstand- 
ing rights  or  claims,  if  any,  with  which  the 
grant  might  conflict.  No  work  could  be  done 
by  the  City  upon  the  granted  premises  until 
its  plan  of  improvement  should  be  approved  by 
the  Board  of  Public  Works.  Section  2  of  the 
statute  authorizing  this  grant  was  as  follows : 

"Sec.  2.  The  said  grant  shall  not  extend  to 
the  revenues  derived  from  the  water  privileges 
in  said  canal,  which  are  hereby  expressly  re- 
served ;  and  the  said  grant  shall  be  made  upon  the 
further  condition  that  the  said  City,  in  the  use 
as  aforesaid  of  all  or  any  of  said  portion  of  said 
canal,  shall  not  obstruct  the  now  of  water 
through  said  canal,  nor  destroy  nor  injure  the 
present  supply  of  said  water  for  milling  pur- 
poses; and  that  said  City  shall  be  liable  for  all 
damages  that  may  accrue  from  such  obstruction 
or  injury;  but  it  is  not  intended  hereby  to  re- 
lieve the  lessees  of  said  canal,  or  their  assignees, 
from  any  responsibilities  imposed  upon  them 
by  'An  Act  to  Provide  for  Leasing  the  Public 
Works  of  the  State,'  passed  May  8,  1861,  or  by 
the  instrument  of  lease  executed  in  pursuance 
of  said  Act,  except  as  and  to  the  extent  that 
they  may  be  interfered  with,  as  said  City  may, 
from  time  to  time,  enter  upon,  improve  and 
occupy  any  part  of  said  grant." 

In  constructing  the  avenue  contemplated  by 
the  statute,  it  is  claimed  that  the  power  to  be 
furnished  under  the  lease  which  Fox  holds,  has 
been  destroyed.  This  suit  was  brought  by  Fox 
against  the  City  to  recover  the  damages  which  {  785] 
he  alleges  he  has  sustained  on  that  account. 
The  City  in  its  defense  relied,  among  other 
things,  on  the  statute  as  an  abandonment  of 
the  canal  by  the  State  for  the  purposes  of  navi- 
gation, and  claimed  that  this  amounted  to  arc- 
scission  of  the  lease.  To  this  Fox  replied,  that 
if  the  statute  had  that  effect  it  was  void  under 
the  Constitution  of  the  United  States,  because  it 
deprived  him  of  his  property  without  due 
process  of  law,  and  without  just  compensation. 
The  Supreme  Court  of  the  State  sustained  the 
law,  and  to  test  the  correctness  of  that  decision 
this  writ  of  error  has  been  brought. 

That  the  State  by  its  grant  to  the  City  actually 
abandoned  the  canal  at  the  point  in  question, 
cannot  be  denied.  The  use  of  the  property  as 
a  public  street  is  clearly  inconsistent  with  all 
ideas  of  navigation  by  water.   The  single  ques- 
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tion  we  have  to  consider  is,  whether  there  is 
anything  in  the  lease  under  which  Fox  claims 
which  prevents  the  State  from  making  such  an 
abandonment  without  compensation  to  him. 
Whether  the  City  has  acted  in  excess  of  the 
grant  and  violated  the  provisions  of  section  2 
of  the  statute,  so  as  to  render  itself  liable  for 
damages  on  that  account,  is  for  the  state  court 
to  determine,  and  its  decision  on  that  question 
is  not  reviewable  here. 

The  use  of  the  water  for  hydraulic  purposes 
is  but  an  incident  to  the  principal  obiect  for 
which  the  Canal  was  built,  to  wit:  navigation. 
The  large  expenditures  of  the  State  were  not  to 
create  water-power,  but  to  furnish  a  navigable 
highway  for  the  transportation  of  persons  and 
property.  The  authority  of  the  Board  of  Pub- 
lic Works  to  contract  in  respect  to  power  was 
expressly  confined  to  such  water  as  remained 
after  the  wants  of  navigation  had  been  sup 
plied,  and  it  never  could  nave  been  intended  m 
this  way  to  impose  on  the  State  an  obligation  to 
keep  up  the  canal,  no  matter  what  the  cost,  for 
the  sole  purpose  of  meeting  the  requirements  of 
its  water  leases.  There  was  certainly  no  duty 
resting  on  the  State  to  maintain  the  canal  for 
navigation  any  longer  than  the  public  necessi- 
ties seemed  to  require.  When  it  was  no  long- 
er needed,  it  might  be  abandoned;  and  if  aban- 
doned, the  water  might  be  withdrawn  alto- 
gether. Provision  was  made  for  resuming  the 
water  and  stopping  the  supply,  if  the  canal 
was  kept  up  for  navigation,  but  no  such  pro- 
vision was  necessary  in  respect  to  the  abandon- 
f7861  meDt  of  106  wbole  work,  because  the  right  to 
abandon  followed  necessarily  from  the  right  to 
build.  If  the  water  was  resumed  while  navi- 
gation was  maintained,  no  matter  how  injuri- 
ously it  affected  lessees,  all  that  could  be  asked 
of  the  State  was  to  forego  the  further  collection 
of  rents,  or  refund  a  reasonable  proportion  of 
such  as  had  been  paid  in  advance.  The  entire 
abandonment  of  the  canal  could  not  create  any 
different  liability.  Every  lessee  of  power  took 
his  lease  and  put  up  his  improvements,  with 
full  notice  of  the  reserved  right  of  the  State  to 
discontinue  its  canal  and  stop  his  supply  of  wa- 
ter. 

This  is  in  accordance  with  repeated  decisions, 
both  in  Ohio  and  other  States,  and  seems  to 
us  fully  sustained  on  principle  and  authority. 

Hubbard  v.  Toledo.  21  Ohio  St.,  879;  Elevator 
Co.  v.  Cincinnati,  80  Ohio  St..  629  ;  Trueteet, 
W.  A  B.  Canal  v.  Brett,  26  Ind.,  409;  Fithback 
v.  Woodruff,  51  Ind.,  102 ;  Com.  v.  R  R  Co., 
51  Pa.,  851.  We  are  referred  to  no  case  to  the 
contrary. 

The  Judgment  it  affirmed. 
True  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  V.  8. 


EDWARD  MELLON  rr  al.,  Apptt., 
v. 

DELAWARE,   LACKAWANNA  and 
WESTERN  RAILROAD  COMPANY. 

Burden  of  proof  in  action  for  infringement  of 
letter*  patent. 

In  an  action  for  infringement  of  totters  patent, 
where  the  defense  to  a  ttoense  to  use  the  improve. 
See  14  Otto. 


ment,  and  the  plaintiff  asserts  that  the  license  bad 
been  delivered  as  an  escrow  and  not  absolutely, 
which  the  defendant  denies  and  asserts  that  the 
delivery  was  upon  a  valuable  consideration  and  was 
absolute,  and  the  license  1b  in  defendant's  possession 
and  is  produced  by  him  on  the  trial,  and  is  on  its 
face  absolute  and  without  condition,  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  it  was  delivered 


[No.  244.] 

Submitted  Mar.  U,  188t.  Decided  Apr.  8,  1882. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
vania. 

The  case  is  stated  by  the  court. 
Meters.  Hector  T.  Fenton  and  Furautn 
Sheppswd,  for  appellants. 
No  counsel  appeared  for  appellee. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

The  bill  charged  infringement  of  letters  pa- 
tent, dated  October  2, 1866,  granted  to  Edward 
Mellon,  one  of  the  complainants,  for  an  im- 
provement in  the  mode  of  attaching  tires  to 
wheels  of  locomotives.  Mellon  had  assigned  a 
one  half  interest  in  his  letters  patent  to  William 
Matthews  and  they  two  were  joined  as  com- 
plainants. 

The  defendant  pleaded  that  while  Mellon  was 
the  sole  owner  of  the  patent,  to  wit:  on  May 
15,  1867,  he  had,  for  a  valuable  consideration, 
granted  a  license  in  writing  to  the  defendant 
for  the  full  term  of  the  patent  to  use  the  im- 
provement described  therein  upon  all  its  loco- 
motives, locomotive  tires  and  wheels. 

The  complainants  took  issue  on  this  plea. 
The  circuit  court  heard  the  cause  upon  the 
pleadings  and  evidence  and  dismissed  the  bill. 
The  appeal  of  the  complainants  has  brought  up 
the  case  for  our  consideration. 

To  support  the  issue  on  its  part  the  defend- 
ant produced  a  license  in  writing,  signed  and 
sealed  by  Mellon,  dated  May  15,  1867,  which, 
its  execution  being  admitted  by  Mellon,  proved 
every  allegation  of  the  plea. 

The  appellants  asserted,  however,  that  the  li- 
cense had  been  delivered  as  an  escrow  to  John 
Brisbin,  the  president  of  the  appellee,  in  order 
that  he  might  present  it  at  the  next  meeting  of 
the  board  of  directors  of  the  Company,  and  if 
the  board  consented  to  pay  and  did  pay  $8,500 
for  the  license,  it  was  to  take  effect,  otherwise 
not;  and  that  nothing  whatever  had  been  paid 
for  it.  The  appellee  denied  this,  and  asserted 
that  the  delivery  was  upon  a  valuable  consider- 
ation received  by  Mellon;  was  absolute  and 
without  condition  or  reference  to  any  future 
contingency. 

As  the  license  is  in  the  possession  of  appellee 
and  is  produced  by  it  on  the  trial,  and  on  its 
face  is  absolute  and  without  any  limitation  or 
condition,  the  burden  of  proof  is  upon  the  ap- 
pellants to  show  that  it  was  delivered  as  an  es- 
crow. 

The  only  evidence  to  maintain  their  side  of 
the  controversy  is  the  deposition  of  Mellon.  On 
the  part  of  the  appellee  is  the  testimony  of  Bris- 
bin, its  president,  to  whom  the  license  was  de- 
livered. His  deposition  contains  a  direct  and 
explicit  denial  of  the  testimony  of  Mellon  in 
reference  to  the  delivery  of  the  license,  and  he  is 
corroborated  by  the  evidence  of  another  wit 
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ness,  who  was  superintendent  ol  we  rolling 
stock  of  the  appellee  at  the  time  the  license  was 
delivered 

The  case  tarns  upon  at  single  question  of 
fact   The  harden  of  proving  that  fact  is  on 

490 


the  appeaanis,  but  the  weight  of  the  evidence 
is  with  the  appellee. 

The  decree  of  the  Circuit  (hurt  dismieting  the 
bid  was  right,  and  mutt  be  affirmed. 
True  oopy.  Test : 

James  B.  MoKenner,  Clerk,  Sup.  Court,  U.  8. 
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THE  DECISIONS 


OF  THE 

Supreme  Court  of  the  United  States, 

AT 

OCTOBER  TERM,  1881. 


THE  BANKING  HOUSE  OP  BARTHO- 
LOW,  LEWIS  &  COMPANY,  Tiff,  in 
Err.,  9 

THE  TRUSTEES  OF  SCHOOLS  OF 
TOWNSHIP  NO.  4  8.  R.  8  W.,  RAN- 
DOLPH COUNTY. 

(See  S.  C,  IS  Otto,  ft.) 
Review  of  decision*  of  Circuit  Court. 

Final  judgments  or  decrees  of  the  Circuit  Courts 
in  civil  suits  or  proceedings,  wherein  there  has  been 
a  division  of  opinion  of  the  Judges,  are  only  review- 
able here  on  writ  of  error  or  appeal. 

[No.  12J 

Submitted  Oct.  25, 1881.  Decided  Oct.  SO,  1881. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Illi- 
nois. 

This  action  was  brought  in  the  court  below 
by  the  banking  house  of  Bartholow,  Lewis  & 
Co.  against  the  defendants,  upon  certain 
coupons  detached  from  bonds  purporting  to 
have  been  issued  in  payment  of  stock  in  the 
Cairo  &  St  Louis  Railroad  Company  under  an 
Act  of  the  Legislature  approved  February  16, 
1889,  entitled  "  An  Act  to  Amend  '  An  Act  to 
Incorporate  the  Cairo  &  St.  Louis  Railroad 
Company.' "  Each  bond  contained  the  follow- 
ing clause: 

"  This  bond  is  issued  under  and  in  pursuance 
of,  and  authorized  by,  a  vote  of  the  legal 
voters  of  said  township,  and  in  accordance  with 
the  laws  of  the  State  of  Illinois."  The  defend- 
ants filed  a  general  demurrer  to  the  declaration 
of  the  plaintiff,  and  the  court  below  sustained 
the  demurrer,  dismissing  plaintiff's  suit,  and 
rendering  Judgment  of  perpetual  bar  against 
theplaintiff. 

The  Judges  being  opposed  in  opinion  upon 
the  law  of  the  case,  certified  to  this  court  four 
questions,  as  follows: 

1.  Whether  the  defendant  had  authority, 
under  the  Constitution  and  laws  of  the  State  of 
Illinois  at  the  time  said  subscription  was  made, 
tc  subscribe  to  the  capital  stock  of  the  Carroll  A 
St.  Louis  Railroad  Company,  all  the  facts 
averred  in  the  declaration  being  true. 

2.  Whether  the  several  provisions  of  the  Act 
which  authorized  the  defendants  to  hold  an 
election,  subscribe  stock  and  issue  and  deliver 
See  18  Otto. 


bonds  to  aid  in  the  construction  of  said  rail- 
road, were  unconstitutional. 

8.  Whether  such  subscription  by  defendant 
to  the  stock  of  said  company,  and  the  taxes  au- 
thorized to  be  assessed  and  collected  under  the 
Act  mentioned,  were  for  corporate  purposes. 

4.  Whether  the  plaintiff,  being  a  bona  fide 
holder  for  value,  the  defendant  is  estopped  by 
the  recitals  in  the  bonds  from  denying  they 
were  lawfully  issued,  as  stated  therein,  and  in 
full  compliance  with  the  constitution  of  the 
State. 

Meter*.  John  D.  Stevenabn  and  Noble  A 
Orrick,  for  plaintiff  in  error. 
No  counsel  appeared  for  defendants  in  error. 

Mr.  Chief  Justice  Watte  delivered  the  opin- 
ion of  the  court : 

All  the  questions  certified  in  this  case  are  an- 
swered in  the  negative,  on  the  authority  of 
Weightman  v.  Clark,  [ante,  892].  As  the  judg- 
ment was  in  accordance  with  this  opinion,  it 
would  have  been,  in  all  respects,  affirmed  if  the 
case  had  been  brought  here  by  writ  of  error. 
We  find  no  such  writ,  however,  and  on  that 
account  ditmie*  the  ru.it  for  want  of  jurudic- 
Uon.  Under  section  898,  Revised  Statutes,  final 
judgments  of  the  Circuit  Courts  in  civil  ac- 
tions, wherein  there  has  been  a  division  of 
opinion  of  the  judges,  are  only  reviewable  here 
on  writ  of  error  or  appeal.  The  Act  of  1802,  2 
Stat  at  L.,  159,  ch.  81,  sec.  6,  which  allowed 
the  questions  to  be  certified  up  before  judg- 
ment, was  superseded  by  the  Act  of  June  1, 
1872,  17  Stat,  at  L,  198,  ch.  266,  sec  1. 

True  oopr.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


WILLIAM  K.  P ARCHER  rr  au,  Appt*.,  [773] 
JAMES  H.  CUDDY,  Admr.,  et  al. 
(See  8. 0, "  The  Mamie,"  M  Otto,  778,  7T4.) 
Jurisdiction  at  to  amount. 

In  a  suit  by  the  owners  of  a  vessel  to  obtain  the 
benefit  of  the  Act  of  Congress  limiting  the  liability 


Nora.— Jurisdiction  of  XT.  8.  Swreme  Court  de- 
pendent on  amount  ;  merest  cannot  he  added  to  o*oe 
Juritdletlon;  how  value  of  thtna  demanded  may  be 
shown:  what  cote*  reviewable  without  reoord  to  turn 
<n  cogtroceiTry.  See  note  to  Gordon  v.  Ogden,  88  U. 
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of  Teasel  owners,  the  value  of  the  matter  in  dispute 
to  the  full  amount  of  all  the  claim  against  the  own- 
era.  and  if  such  amount  is  over  $5JWL  this  court  has 
Jurisdiction  of  an  appeal,  although  the  value  of  the 

Submitted  Oct.  S5, 1881.  Decided  Oct.  81, 1881. 


APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 
Motion  to  dismiss. 

The  libel  and  petition  in  this  cause  was  filed 
by  the  appellants,  the  owners  of  the  steam 
yacht  Mamie  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 
They  averred  that  The  Mamie,  a  small  pleasure 
yacht,  was  sunk  in  the  Detroit  River,  by  a  col- 
lision with  the  steamer  Garland,  and  that,  in 
consequence,  seventeen  persons  on  board  The 
Mamie  were  drowned;  that  thirteen  suits  had 
been  commenced  in  a  state  court  by  one  Cuddy, 
as  administrator  of  the  estates  of  the  persons 
drowned,  in  each  of  which  suits  he  claimed  to 
recover  $5,000  damages,  and  that  petitioners 
had  reason  to  believe  that  other  claims  would 
be  made  against  them,  growing  out  of  the  same 
collision,  and  that  all  of  the  claims  made  greatly 
exceeded  the  value  of  The  Mamie.  Petitioners 
prayed  that  they  might  be  decreed  entitled  to 
the  limitation  of  liability  provided  by  sections 
4288-4286.  Rev.  Stat  U.  8\;  that  an  appraisal 
be  had  of  the  value  of  The  Mamie,  and  prof- 
fered payment  into  court  or  security  for  such 
appraised  value.  They  also  prayed  an  injunc- 
tion against  the  further  prosecution  of  the  suits 
in  the  state  court,  and  against  the  commence- 
ment of  other  suits.  The  administrator  appeared 
and  denied  the  right  of  the  petitioners  to  the 
relief  prayed,  and  pleaded  to  the  jurisdiction  of 
the  district  court.  The  district  court  dismissed 
the  libel,  and  the  circuit  court,  on  appeal,  af- 
firmed the  decree  of  the  district  court.  The 
libelants  thereupon  appealed  to  this  court. 

Motion  was  now  made  to  dismiss  the  appeal, 
on  the  ground  that  the  matter  in  dispute,  exclu- 
sive of  costs,  did  not  exceed  the  sum  or  value 
of  $5,000. 

Mr.  Alfred  Ruaaell,  in  support  of  the  mo- 
tion. _ 
Memrt.  A.  B.  Ma.yna.rd  *  H.  H.  Swan 

and  Moore,  Canfidd  &  Warner  opposed. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 
This  motion  it  denied.  The  record  has  not 
I774  J  been  printed,  but  the  value  of  the  matter  in 
dispute,  as  shown  by  the  briefs  submitted,  is  at 
least  the  full  amount  of  all  the  claims  against 
the  owners  of  The  Mamie  in  the  several  suits 
which  it  was  the  object  of  this  proceeding  to 
defeat,  as  against  anything  else  than  the  boat 
or  her  value.  This,  according  to  the  showing 
now  made,  is  largely  in  excess  of  $5,000. 

^aSH^Mckenney,  Clerk,  Sup.  Court,  U.  8. 
Ctted-108  U.  8.,  6. 

r4l  ANDREW  J.  DAVIS  aito  CHARLES  L. 
1  CLARK,  Plffi.  in  Err., 

t. 

SARAH  J.  FREDERICKS  and  WELLING- 
TON A  FREDERICKS. 


Immaterial  error— objection,  when  taken— find- 
ings of  fact. 

L  A  Judgment  will  not  be  reversed  because  of  an 
error  of  the  court  in  directing  as  to  the  order  in. 
which  testimony  should  be  introduced,  unless  it 
clearly  appears  that  the  complaining  party  has 
been  injured  by  what  was  done. 

2.  An  objection  not  brought  to  the  attention  of 
either  of  the  courts  below,  cornea  too  late  If  made 

in  this  opurt  for  the  first  time.  ,  . 

a  The  findings  of  the  court  below  are  conclusive 
as  to  the  facto.  Where  the  court  declined  to  find 
facts,  this  court  must  assume  that  they  were  not 
established  by  the  evidence. 

[No.  178.] 

Submitted  Dee.  19,  -1881.  Decided  Jan.  16, 1881. 


MS 
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F ERROR  to  the  8upreme  Court  of  the  Ter- 
ritory of  Montana. 
This  cause  grows  out  of  the  same  controversy 
that  is  involved  in  No.  177,  ante,  849,  and  is  a 
consolidation  of  two  suits  into  one. 

Davis,  one  of  the  plaintiffs  in  error,  having; 
obtained  a  judgment  against  Wellington  A. 
Fredericks,  one  of  the  defendants  in  error, 
caused  a  writ  of  attachment  by  way  of  execu- 
tion to  be  Issued  and  placed  in  the  hands  of  his 
co-plaintiff,  Charles  L.  Clark,  the  sheriff  of  Gal- 
latin County,  in  the  Territory  of  Montana.  The 
sheriff  levied  upon  some  flour,  wheat,  shingles 
and  lumber,  alleged  to  be,  in  fact,  the  property 
of  the  judgment  debtor.  W.  A.  Fredericks,  but 
claimed  by  his  wife  and  co-defendant  in  error. 
Sarah  J.  Fredericks,  to  belong  to  hei  in  her  own 
right 

These  suits  were  thereupon  instituted,  one  in 
the  name  of  Sarah  J.  Fredericks  alone,  and  the 
other  in  the  name  of  herself  and  her  husband, 
to  recover  from  the  sheriff  the  property  seized 
by  him,  or  its  value. 

The  main  issue,  therefore,  was  the  question 
of  the  ownership  of  the  property. 

The  consolidated  cases  were  submitted  to  the 
District  Court  without  a  jury,  which  was  waived 
under  the  Statute  of  Montana;  and  the  court 
found  the  issue  generally  in  favor  of  the  de- 
fendants in  error,  the  plaintiffs  below. 

The  Supreme  Court  of  the  Territory  affirmed 
that  decision,  and  the  cause  is  now  here  on  writ 
of  error  to  the  judgment  of  the  Territorial  Su- 
preme Court.  _  , 

Meurt.  Richard  T.  Merrick  and  Maw-tin 
F.  Morris,  for  plaintiffs  in  error. 

Meetrt.  Samuel  Shellabarger  and  Jere- 
miah M.  Wilson,  for  defendants  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 
The  assignments  of  error  in  this  case  are: 

1.  That  Mrs.  Fredericks,  when  on  the  stand 
as  a  witness  in  hrr  own  behalf,  was  not  per- 
mitted to  answer  certain  questions  put  to  her 
on  cross-examination. 

2.  That  the  court  did  not  separate  its  find- 
ings of  fact  from  its  conclusions  of  law  >ad, 

8.  That  the  court  did  not  find  the  distinct 
facts  requested  by  the  plaintiffs  in  error. 

As  to  the  first  assignment,  it  is  sufficient  to 
say  that  no  harm  could  have  resulted  from  the 
ruling  on  the  cross-examination,  as  in  a  sub- 
sequent stage  of  the  case,  when  the  questions 
were  clearly  proper,  the  witness  testified  fully 
as  to  ali  the  matters  originally  inquired  about. 
A  judgment  will  not  be  reversed  because  of  an 
error  of  the  court  in  directing  as  to  the  order  in 

106  V.  S. 
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which  testimony  shall  be  introduced,  unless  it 
clearly  appears  that  the  complaining  party  has 
been  injured  by  what  was  done. 

The  matter  referred  to  in  the  second  assign- 
ment does  not  seem  to  have  been  brought  to 
the  attention  of  either  of  the  courts  below,  and 
the  objection  now  made  comes  too  late  in  this 
court  for  the  first  time.  If  the  defect  com- 
plained of  had  been  specifically  pointed  out  to 
the  district  court  when  the  findings  were  filed, 
it  would,  no  doubt,  have  been  corrected.  There 
is  nothing  in  all  this  very  confused  record  to 
indicate  that  the  point  was  ever  made  until  the 
brief  for  the  plaintiff  in  error  was  filed  here. 

The  findings  are  conclusive  as  to  the  facts, 
and  they  cover  all  the  issues.  Whether  the  dis- 
tinct facts  set  forth  in  the  requests  for  findings 
presented  by  the  plaintiff  in  error  were  proved 
or  not,  we  need  not  inquire.  As  the  court  de- 
clined to  find  them,  we  must  assume  they  were 
not  established  by  the  evidence. 

This  record  is  so  confused  as  to  be  almost 
unintelligible.  If  counsel  here  had  been  less 
careful  in  the  presentation  of  the  questions 
raised  for  our  re-examination,  we  should  have 
declined  to  consider  the  case  on  this  account. 

The  judgment  it  affirmed. 

True oopy.  Test: 

James  H.  McKeuney,  Clerk,  Sup.  Court,  U.  8. 


LOGAN  O.  SWOPE,  Ptff.  in  Brr., 

9. 

HIRAM  W.  LEFFINGWELL,  HENRY 
HONORE.CHAUNCEY  L  BO  WEN,  JOHN 
W.  DOANE  and  THE  ATLAS  NATION- 
AL BANK  OF  BOSTON. 

(See  8.  O,  IB  Otto,  a,  4.) 

Mortgage  to  national  bank — validity  of. 

1.  A  rait,  to  restrain  and  enjoin  the  sale  of  real  es- 
tate under  a  deed  of  trust  executed  to  secure  the 
payment  of  of  a  promissory  note  purchased  by  ana- 
tkmal  bank,  presents  a  federal  question,  and  this 
court  has  Jurisdiction  of  the  cue. 

2.  As  the  only  federal  question  presented  on  the 
merits  was  decided  by  the  oourt  below  In  acoordanoe 
with  our  rulings  In  National  Bk.v  JCatthews,  XXV., 
188,  and  National  Bit.  v.  Whitney  (ante,  448),  the  mo- 
tion to  affirm  Is  granted. 

[No.  1148.] 

Submitted  Jan.  9, 188S.    Decided  Jan.  tS,  188t. 

F ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 
Logan  O.  Swope,  by  his  petition  filed  in  the 
Circuit  Court  of  St.  Louis  County,  represented 
that  ho  had  executed  certain  promissory  notes 
therein  described,  and  to  secure  payment  there- 
of, he  had  made  to  H.  F.  Leffingwell  a  deed  of 
trust  on  certain  real  estate.  The  petition  sets 
forth  the  transaction  between  the  parties,  by 
which  it  is  claimed  that  these  notes  had  been 
fully  satisfied,  so  far  as  to  relieve  the  petitioner 
from  liability  and  to  free  the  property  contained 
in  the  trust-deed. 


N  OTt  —Jurisdiction  of  U.  &  Supreme  Court  where 
federal  question  arums,  or  where  to  drawn  in  question 
statute,  treaty  or  Constitution  of  V.  &  See,  note  to 
Martin  v.  Hunter,  14  U.  8.  " 
Matthews  ~ 
Wubams 

See  15  Otto 


reoxy  or  vonstmmon  or  u.  s.  oee,  note  io 
'.  Hunter.  14  XL  8.  h  wheat).  804 ;  note  to 
av.Zane,8U.S.(4Cranoh),8B;  and  note  to 
.  v.  Norrls, »  U.  8.  (12  Wheat.),  117. 


Notwithstanding  this,  it  is  averred  that  the 
defendants,  Honore,  Bowen,  Doane,  The  Atlas 
National  Bank  and  Leffingwell,  refuse  to  enter 
satisfaction  of  said  deed  of  trust,  and  insist 
that  the  notes  are  still  valid  and  subsisting  de- 
mands against  petitioner. 

The  prayer  is,  that  the  defendants  be  enjoined 
from  proceeding  to  enforce  the  deed  of  trust, 
etc.,  etc. 

On  the  hearing,  *  *  *  to  wit:  November 
9,  1876;  *  *  *  a  judgment  was  rendered 
for  petitioner  as  prayed  for. 

In  the  opinion  filed  by  the  Judge  it  is  said, 
inter  alia,  that  "The  Atlas  National  Bank  had 
acquired  title  to  the  notes  held  by  it  and  to  the 
deed  of  trust,  in  violation  of  the  Act  of  Con- 


On  appeal,  this  judgment  was  affirmed  by  the 
St.  Louis  Court  of  appeals,  on  December  4, 
1877,  where  it  was  said:  "  The  question  as  to 
the  power  of  the  bank  to  acquire  real  estate  se- 
curities at  the  time  it  made  the  discount,  we  do 
not  consider  an  open  question,  as  it  was  directly 
passed  upon  by  the  Supreme  Court  of  this  State. 

Matthew  v.  Blanker,  62  Mo.,  828. 

The  Supreme  Court  of  the  State  however,  re- 
versed the  judgment  of  the  St  Louis  Court  of 
Appeals,  and  the  bill  was  dismissed  with  costs, 
ana  Swope  sued  out  the  present  writ  of  error. 

The  defendants  in  error  now  move  to  dismiss 
the  writ  of  error  for  want  of  jurisdiction ;  uniting 
therewith  a  motion  to  affirm,  on  the  ground  that 
the  writ  was  sued  out  for  delay  only,  or  that  the 
question  on  which  the  jurisdiction  depends  waa 
so  frivolous  as  not  to  need  further  argument 

Mr.  Philip  Pbillipa,  for  defendants  in  er- 
ror. 

Mr  E.  B.  Sherur ,  for  plaintiff  in  error. 

Mr.  chief  Justice  Wait*  delivered  the  opin- 
ion of  the  court: 

We  have  jurisdiction  of  this  case.  The  motion  [4] 
to  dismiss  is,  therefore  denied;  but  as  the  only 
federal  question  presented  on  the  merits  was  de- 
cided by  the  court  below  in  accordance  with 
our  rulings  in  Bank  v.  Matthew,  98  U.  8.,  621 
[XXV.,  188],  and  Bank  v.  Whitney  [ante,  448], 
the  motion  to  affirm  is  granted. 

True  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court  U.  8. 

ated-112  D.  8.,  418. 


JOSEPH   LEHNBEUTER  ahd  CASPER  I*4] 
CLAE8,  Apptt., 
t. 

ARNOLD  HOLTHAUS  amd  ANTON  HOL- 
THAU8,  Partners  as  Holthaub  Brothers. 

(See  8.  C,  IB  Otto,  94-87.) 

Valid  patent— patent  as  evidence. 

L  Patent  No.  8814  for  show  oases,  granted  to  Jo- 
seph Lehnbeuter  and  Casper  Claes,  Is  valid. 

z.  A  patent  for  an  Invention  to  prima  facte  evi- 
dence of  both  Its  novelty  and  utility. 


[No.  208.1 

Argued  Jan.  6, 188t.      Bedded  Mar.  6, 188t. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Eastern  District  of  Missouri 
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Statement  of  the  case  by  Mr.  Justice  Wooda: 
The  bill  which  was  filed  in  the  circuit  court 
by  the-  appellants,  charged  infringement  by  de- 
fendant* of  design  patent  No.  8814  for  show 
cases,  granted  to  the  complainants  jointly,  and 
datec8  November  80.  1875. 

Tlx  answer  denied  that  the  complainants 
were  the  firs*  inventor?  of  the  design  patented; 
denied  its  utility  and  denied  that  the  defend- 
ants infringed.  Tc  sustain  these  denials,  all  the 
testimony  offered  by  the  defendants  was  di- 
rected. 

r  95 1     Upon  final  hearing  the  circuit  court  dismissed 
1       the  bill  because  "  Said  letters  patent  were  not 
good  and  valid  in  law,"  and  the  complainants 
have  brought  the  case  to  this  court  by  appeal. 

The  record  contained  certain  stipulations  in 
respect  to  the  evidence.   These  were: 

"That  the  following  exhibits  may  be  pro- 
duced by  either  party  at  the  hearing  upon  an 
appeal  in  the  Supreme  Court,  and  used  in  evi- 
dence as  a  portion  of  the  transcript  herein,  viz.: 
'Defendants'  Exhibit,  Wiegal  Catalogue,'  and 
'Defendants'  Exhibit,  Maw's  Price  Current;' 
also,  'Design  Patents  Nos.  8287,  8818,  and 
8814;'  also,  'Complainants'  Exhibit  Holthaus 
Circular.' 

That  it  shall  be  taken  as  admitted  for  the  pur- 
poses of  this  case  that  said  exhibits,  'Wiegal 
Catalogue'  and  'Maws'  Price  Current,'  were  is- 
sued prior  to  January,  1874. 

That  the  circular  marked  'Complainants'  Ex- 
hibit Holthaus  Circular,  is  a  copy  of  circulars 
issued  by  the  defendants  in  the  month  of  July, 
1877,  and  subsequently  thereto;  that  the  cuts 
therein  correctly  represent  show  cases  made 
and  sold  by  the  defendants  in  St.  Louis  within 
said  Eastern  District  of  Missouri,  during  and 
after  January,  1877,  and  before  the  commence- 
ment of  this  suit,  and  still  made  and  sold  by 
them;  also,  that  the  circular  marked  'Com- 
plainants' Exhibit,  Claes  &  Co.,  Circular,'  is  a 
copy  of  a  publication  issued  and  circulated  by 
complainants  in  the  month  of  September,  1875, 
and  subsequently  thereto;  also,  that  the  model 
marked  on  bottom  'Complainants'  Exhibit  Mod- 
el No.  1,'  under  the  hand  of  the  same  notary, 
correctly  represents  show  cases  made  and  sold 
by  defendant  in  said  St.  Louis  during  and  alter 
the  month  of  January,  1877,  and  before  the 
commencement  of  these  suits." 

The  only  witness  in  the  case  was  Charles  K. 
Pickles,  who  testified  for  the  complainants  that 
he  made  the  original  drawings  from  which  the 

Elates  were  made  of  the  cuts  38, 84  and  86  of  the 
[olthaus  Circular;  that  he  made  the  drawings 
lor  Holthaus,  the  defendant,  who  gave  him  cuts 
from  Claes  &  Oo.'s  Circular,  from  which  to 
make  the  plates  or  prints,  and  that  there  were 
slight  changes  suggested  by  Holthaus,  which 
the  witness  followed  in  making  the  drawings. 

The  Wiegal  Catalogue,  Maw  s  Price  Current, 
the  Holthaus  Circular,  and  the  design  patents, 
1 86 J  numbered  respectively  8287,  8818  and  8814, 
with  their  drawings,  the  first  granted  to  Joseph 
Lehnbeuter,  and  the  other  two  to  Lehnbeuter 
and  Claes,  the  complainants,  were  put  in  evi- 
dence. The  one  last  named  was  that  on  which 
this  suit  was  brought. 

Mr.  Robert  H.  Parkinson,  for  appel- 
lants. 

Mr.  8.  8.  Boyd,  for  appellees. 
940 


Mr.  Justice  Wooda  delivered  the  opinion  of 
the  court: 

A  comparison  of  the  drawing  which  is  ap- 
pended to  patent  No.  8814,  with  cut  No.  84  of 
the  Holthaus  Circular,  which  i»  is  admitted  rep- 
resents show  cases  manufactured  and  sold  by 
the  defendants,  during  and  since  January, 1877, 
makes  it  clear  that  the  latter  is  a  servile  copy 
of  the  former,  excepting  a  slight  inclination 
backwards,  hardly  perceptible  to  the  naked  eye, 
of  the  glass  constituting  the  front  of  the  ele- 
vated portions  of  the  case.  We  think,  there- 
fore, that  the  infringement  is  clearly  estab- 
lished. 

The  attempt  to  prove  that  the  complainants 
were  not  the  first  inventors  of  the  design  cov- 
ered by  their  letters  patent,  has  entirely  failed. 
The  only  evidence  offered  on  this  branch  of  the 
defense  are  the  publications  designated  as  Maw's 
Price  Current,  and  the  Wiegal  Catalogue.  The 
first  of  these  bears  date  in  1869,  and  the  latter 
in  1872.  After  a  careful  searcL  through  both, 
we  have  been  unable  to  find  any  design  for  a 
show  case  which  remotely  resembles  that  de- 
scribed in  the  complainants'  patent. 

The  design  patented  by  the  complainants 
differs  essentially  from  any  other  which  has 
been  called  to  our  attention.  It  is  not  covered 
by  the  other  patents  which  are  set  out  in  the 
record.  Whether  it  is  more  graceful  or  beauti- 
ful than  older  designs,  is  not  for  us  to  decide. 
It  is  sufficient  if  it  is  new  and  useful. 

The  patent  is  prima  facie  evidence  of  both 
novelty  and  utility,  and  neither  of  these  pre- 
sumptions has  been  rebutted  by  the  evidence. 
On  the  contrary,  they  are  strengthened.  No 
anticipation  of  the  design  is  shown,  although 
the  attempt  has  been  made  to  prove  anticipa- 
tion. The  fact  that  it  has  been  infringed  by  f  97] 
defendants,  is  sufficient  to  establish  its  utility, 
at  least  as  against  them.  Swayne,  J.,  in  Wlttt- 
ney  v.  Mowry,  4  Fisher,  207. 

Our  conclusion  is  that  the  complainants  have 
a  valid  patent  which  the  defendants  have  in- 
fringed. The  decree  of  the  Circuit  Court  dismiss- 
ing  their  bill  must,  therefore,  be  reversed  and  the 
cause  remanded  for  further  proceedings  in  con- 
formity tcitfi  this  opinion. 

True oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  D.  a 


michael  Mccormick,  Appt, 

v. 

JOHN  JAY  KNOX,  Commissioner  of  the 
Fbeedman's  Savings  and  Trust  Compart, 
et  AL. 

(See  8.  C,  15  Otto,  128-128.) 
Redemption  from  mortgage. 

A  mortgagee  who  has  paid  a  prior  mortgage  or 
other  incumbrance  upon  the  land  Is  entitled  to  be 
repaid  the  sum  so  advanced,  when  the  mortgagor 
or  his  vendee  or  a  subsequent  mortgagee  come*  to 
redeem. 

[No.  1084.] 

Submitted  Jan.  iS,  188S.  Bedded  Mar.  6, 1882. 
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Statement  of  the  case  by  Mr.  Justice  Woods : 

The  pleadings  and  evidence  in  this  case  dis- 
close the  following  state  of  facts: 

Prior  to  October  8, 1871,  R.  W.  Brufl  was 
the  owner  in  fee  of  certain  real  estate  in  the 
City  of  Washington.  On  the  day  just  men- 
tio  ned  he  executed  to  Albert  J.  Meyer  his  prom- 
issory note  of  that  date  for  $5,000,  payable  in 
five  years,  and  secured  it  by  a  deed  of  trust  on 
said  property,  with  power  of  sale, to  one  Wimer, 
as  trustee.  On  June  29,  1872,  Bruff  conveyed 
the  property  to  Mary  J.  Wheeler  (widow),  who 
afterwards,  on  July  1,  1872,  for  the  accommo- 
dation of  Bruff,  made  her  note  of  that  date, 
payable  one  year  after  date  to  the  order  of  Bruff, 
for  $2,000,  and  to  secure  it  executed  a  deed  of 
trust  on  the  same  property  to  W.  H.  Ward  as 
trustee,  with  power  of  sale  in  case  of  default 
in  the  payment  of  the  note. 

On  July  18,  1872,  Bruff,  for  himself  and  his 
partner,  one  Holtzclaw,  executed  to  the  Frecd- 
man's  Savings  and  Trust  Company  a  note  for 
$8,000,  and  as  collateral  security  therefor  de- 
posited with  the  Company  forty  shares  in  the 
Capital  Hill  Building  Association,  and  the  above 
mentioned  note  of  Mrs.  Wheeler,  secured  as 
aforesaid  Payments  were  made  upon  the  note 
of  Holtzclaw  &  Bruff,  so  that  on  April  9, 1878, 
there  appeared  to  be  due  thereon  the  sum  c_ 
$1,045. 

On  June  8,  1878,  Mrs.  Wheeler  conveyed  the 

Eroperty  to  the  appellant,  Michael  McCormick, 
y  deed,  of  that  date,  which,  though  absolute 
■on  its  face,  it  is  clear  from  the  evidence  was 
merely  given  as  security  for  a  pre-existing  debt. 

The  Freedman's  Savings  and  Trust  Company 
) laving  become  insolvent,  three  commissioners 
were  appointed  under  an  Act  of  Congress  to 
take  possession  of  and  administer  its  assets. 
They  entered  on  their  duties  about  July  12, 1874. 
Default  having  been  made  in  the  payment  of 
the  balance  due  on  the  note  of  Holtzclaw  & 
Hruff,  and  also  in  the  payment  of  the  note  made 
by  Mrs.  Wheeler,  the  Commissioners  of  the 
Freedman's  Savings  and  Trust  Company  di- 
rected Ward,  the  trustee,  to  proceed  to  execute 
the  trusts  imposed  on  him  hv  the  trust-deed 
made  by  Mrs.  Wheeler  on  July  1,  1872.  He 
accordingly  advertised  the  property  conveyed 
to  him  by  the  trust-deed,  and  it  was  sold  at  pub- 
lic auction  on  March  17,  1876,  and  bid  in  by 
the  commissioners,  to  whom  Ward,  the  trustee, 
made  a  deed  of  conveyance. 

The  note  for  $5,000,  which  was  held  by 
Meyer,  having  become  due,  he  insisted  that  it 
should  be  paid,  and  threatened,  if  it  were  not 
paid,  to  cause  the  property  to  be  again  adver- 
tised and  sold  under  the  trust-deed  to  Wimer. 
The  commissioners  thereupon  paid  Meyer  the 
amount  due  on  the  note  held  by  him,  namely: 
$6,128  and  received  from  the  trustee,  Wimer,  a 
deed  of  release  to  the  property. 

After  the  conveyance  of  the  property  by 
Ward  to  the  commissioners,  they  took  posses- 
sion of  it,  and  received  its  rents  until  March  17, 
1879. 

On  March  id,  1879,  McCormick  filed  the  bill 
in  this  case  against  the  commissioners.  He 
founded  his  title  to  relief  upon  the  deed  made 
to  him  by  Mrs.  Wheeler  on  June  8,  1878.  The 
prayer  of  his  bill  was,  that  on  account  of  cer- 
tain alleged  informalities,  the  sale  made  by 
Ward,  trustee,  to  the  commissioners  might  be 
See  15  Otto.  U.  S.,  Book  26. 


declared  void  and  his  deed  canceled;  that  an 
account  might  be  taken  of  the  balance  due  on 
the  note  secured  by  the  trust-deed  to  Ward, 
and  that  the  rents  received  by  the  commission- 
ers while  in  possession  of  the  property  might 
be  set  off  against  such  balance,  and  for  general 
relief. 

The  commissioners  filed  an  answer  and  cross- 
bill. In  the  latter  they  prayed  that  the  sale 
made  to  them  by  Ward,  the  trustee,  might  be 
ratified  and  confirmed,  and  their  title  to  the 
property  declared  good  and  valid. 

McCormick,  the  appellant,  answered  the  cross- 
bill, in  which  he  denied  the  right  of  Ward,  the 
trustee,  to  sell  the  property,  the  regularity  of 
the  sale,  etc. 

There  were  other  pleadings  in  the  case  which 
are  not  necessary  to  be  stated,  upon  this  ap- 
peal. 

By  virtue  of  an  Act  of  Congress  approved 
February  21, 1881,  the  court  made  an  order  sub- 
stituting Knox,  the^  present  appellee,  for  the 
♦hree  original  commissioners.  Upon  final  hear- 
ing on  the  pleadings  and  evidence,  the  court,  in 
Special  Term,  made  a  decree  to  the  effect  that 
McCormick  or  Mrs.  Wheeler  might  redeem  the 
property  by  paying  the  balance  due  on  the  note 
for  $3,000  made  by  Holtzclaw  &  Bruff  to  the 
Freedman's  Savings  and  Trust  Company,  and 
also  the  amount  paid  by  the  commissioners  on 
the  note  held  by  Meyer,  and  the  sums  paid  by 
them  for  taxes,  insurance  and  repairs  upon  the 
property  in  question,  after  deducting  the  rents 
collected  by  them;  but  in  case  said  sums  were 
not  paid  within  thirty  days  after  confirmation 
of  the  auditor's  report  ascertaining  the  same, 
the  sale  and  deed  by  Ward,  the  trustee,  to  the 
commissioners  should  stand  ratified  and  con- 
firmed. McCormick  appealed  from  this  decree 
to  the  court  in  General  Term,  by  which  it  was 
affirmed,  and  has  brought  the  case  to  this  court 
by  appeal  from  the  latter  decree. 

Messrs.  John  J.  Weed.William  A.  Me- 
loy  and  TV.  T.  Johnson,  for  appellant. 

Mr.  Enoch  Totten,  for  appellee. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

The  counsel  for  appellant  has  submitted  an 
argument  to  show  that  the  sale  and  deed  made 
by  Ward,  the  trustee,  to  the  Commissioners  of 
the  Freedman's  Savings  and  Trust  Company, 
was  void.  Without  discussion  of  this  question, 
we  simply  declare  our  opinion  to  be,  that  there 
is  no  solid  ground  for  this  contention  to  rest 
upon.  But,  whether  the  sale  is  valid  or  not,  is 
an  immaterial  question  in  this  case,  for  the  de- 
cree of  the  court  below  permitted  the  com- 
plainant to  redeem  the  property  and  so  avoid 
entirely  the  effect  of  the  sale  and  deed  by  the 
payment  of  the  balance  due  on  the  promissory 
note  for  $3,000  made  by  Holtzclaw  &  Bruff  to 
the  Freedman's  Savings  and  Trust  Company, 
and  the  amount  due  on  the  note  for  $5,000  made 
by  Bruff  to  Meyer,  and  the  taxes,  etc.,  paid  by 
the  Commissioners  of  the  Freedman's  8avings 
and  Trust  Company,  after  deducting  the  rents 
received  by  them.  The  decree  of  the  court  be- 
low substantially  gives  the  appellant  all  the  re- 
lief prayed  for  by  his  bill,  on  condition,  how- 
ever, that  he  should  pay  off  the  incumbrances 
on  the  property  in  question,  older  and  better 
than  his  own. 
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The  only  practical  question,  therefore  is,  were 
the  terms  upon  which  the  appellant  and  his 

Etor,  Mrs.  Wheeler,  were  allowed  to  redeem, 
and  right?  Upon  this  point,  it  seems  to  us, 
i  can  be  no  doubt  The  amount  due  on  the 
note  of  Holtzclaw  &  Bruff,  it  is  conceded,  is 
less  than  the  sum  due  on  the  note  of  Mrs. 
Wheeler,  which  it  was  pledged  to  secure. 
Neither  she  nor  her  grantee,  the  appellant,  can 
complain  if  they  are  required  to  pay  the  bal- 
ance, whatever  it  may  be,  due  on  the  Holtzclaw 
&  Bruff  note  before  they  can  be  allowed  to  re- 
deem. It  is  equally  clear  that  they  ought  to  be 
required  to  pay  the  sum  applied  by  the  com- 
missionera  to  discharge  the  amount  due  on  the 
[186]  note  held  Dy  Meyer,  which  was  secured  by  a 
trust-deed  on  the  premises  in  controversy  and 
was  the  first  lien  thereon. 

The  contention  of  complainant  that  he  should 
receive  a  clear  title  to  the  property,  without  first 
discharging  the  lien  thereon  created  by  the  trust- 
deed  of  Mrs.  Wheeler,  and  without  first  paying 
the  sums  which  had  been  applied  by  the  com- 
missioners to  the  discharge  of  the  lien  held  by 
Meyer,  both  of  which  were  prior  in  date  to  ms 
own,  is  not  founded  on  any  equity  and  is  not 
supported  by  any  authority.  On  the  contrary, 
it  is  clear  that  the  Commissioners  of  the  Trust 
Company,  having  paid  off  the  oldest  incum- 
brance on  the  property,  are  entitled  to  be  sub- 
rogated to  the  rights  of  the  incumbrancer.  Rob- 
inaon  v.  Ryan,  25  N.  Y.,  820;  Redmond  v.  Bur- 
roughs, 68  N.  C,  242. 

A  mortgagee  who  has  paid  a  prior  mortgage 
or  other  incumbrance  upon  the  land  is  entitled 
to  be  repaid  the  sum  so  advanced  when  the 
mortgagor  or  his  vendee  comes  to  redeem.  Page 
v.  Foster,  7  N.  H.,  892;  Arnold  v.  Foot,  7  B. 
Mon.,  66;  Harper  v.  Ely,  70  HI.,  681. 

The  same  rule  applies  to  the  payment  by  the 
mortgagee  of  taxes  on  the  mortgaged  premises, 
or  any  valid  assessment  thereon  for  public  im- 
provement. Dale  v.  McEcers,  2  Cow.,  118. 
The  decree  of  the  court  below  gave  the  com- 

Elainant  every  right  which  the  law  accorded 
im.  It  mutt,  tJierefore,  be  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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WILSON  AGER  et  al.,  Appts. 
v. 

TALBOT  C.  MURRAY. 

(See  8. 0,  IB  Otto,  126-138. ) 

Patent-right. 

•A  paten  t-rt«ht  may  be  subjected  by  bill  In  equity 
to  the  payment  of  a  Judgment  debt  of  the  patentee. 
rNo.  1084.] 

Submitted  Jan.  16, 1882.   Decided  Mar.  6, 18SS. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  case  is  stated  by  the  court. 
Messrs.  Warwick  Martin  and  Thomas  T. 
Crittenden,  for  appellants. 

Messrs.  Durant  &  Hornor,  Lemon  O.  Hine 
and  S.  T.  Thomas,  for  appellee. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

•Head  note  by  Mr.  Justice  Grat. 
MS 


This  is  a  bill  in  equity  by  a  judgment  credit- 
or, to  subject  to  the  payment  of  his  debt  the  in- 
terest of  his  debtor  in  patent-rights.  The  case 
was  heard  in  the  Supreme  Court  of  the  District 
of  Columbia  upon  bill  and  answers  by  which 
it  appears  to  be  as  follows: 

On  the  10th  of  April,  1876,  Talbot  C.  Murray,  .  j 
in  an  action  at  law  upon  a  promissory  note,  re- 
covered  judgment  against  Wilson  Ager  for  the 
sum  of  $2, 1 64. 66,  with  interest  and  costs.  Upon 
that  judgment  a  writ  otfierifacias  was  issued, 
and  returned  nulla  bona.  Wilson  Ager  had  no 
real  or  personal  property  in  the  District,  subject 
to  execution  at  law,  but  was  the  owner  of  sun- 
dry letters  patent  issued  to  him  by  the  United 
States  for  useful  inventions,  which,  if  sold, 
would  produce  more  than  enough  money  to  sat- 
isfy that  judgment.   On  the  26th  of  September, 

1876,  he  conveyed  all  his  right  and  interest  in 
these  letters  patent  to  the  other  defendant,  Elisha 
C.  Ager,  who  owned  an  equitable  interest  of  one 
third  therein,  and  who,  on  the  8th  of  October, 

1877,  reconveyed  the  patent-rights  to  Wilson  by 
an  assignment  which  was  not  recorded  in  the 
Patent  Office.  Wilson  Ager  resides  in  the  Dis- 
trict of  Columbia,  and  the  other  defendant  re- 
sides in  the  State  of  California,  and  both  have 
appeared  in  the  cause  and  answered  to  the  mer- 
its of  the  bill. 

The  bill  prays  for  an  injunction  against  fur- 
ther assignment  pending  the  suit,  and  that  the 
patents  be  sold  under  the  direction  of  the  court 
and  the  proceeds  of  the  sale  applied  to  the  pay- 
ment of  the  judgment  debt;  and  the  defendant, 
Wilson  Ager,  be  required  to  execute  such  as- 
signment as  may  be  necessary  to  vest  title  in  the 
purchaser  or  purchasers,  in  conformity  with 
the  patent  laws,  and  for  further  relief.  The  de- 
cree is,  that  in  default  of  his  paying  by  a  cer- 
tain day  the  judgment  mentioned  in  the  bill,  with 
interest  and  costs,  and  the  costs  of  this  suit,  the 
patent-rights  be  sold  and  an  assignment  thereof 
executed  by  him  as  prayed  for;  and  that,  in  de- 
fault of  his  executing  such  assignment,  some 
suitable  person  be  appointed  trustee  to  execute 
the  same. 

From  that  decree  the  original  defendants  have 
appealed  to  this  court;  and  the  single  question 
argued  before  us  is,  whether  a  patent- right  may 
be  ordered  by  a  court  of  equity  to  be  sold  and 
the  proceeds  applied  to  the  payment  of  a  .Judg- 
ment debt  of  the  patentee. 

A  patent  or  a  copyright,  which  vests  the  sole 
and  exclusive  right  of  making,  using  and  vend- 
ing the  invention,  or  of  publishing  and  selling 
the  book,  in  the  person  to  whom  it  has  been  t 
granted  by  the  government,  as  against  all  per- 
sons not  deriving  title  through  him,  is  property, 
capable  of  being  assigned  by  him  at  his  pleasure, 
although  his  assignment,  unless  recorded  in  the 
proper  office,  is  void  against  subsequent  pur- 
chasers or  mortgagees  for  a  valuable  considera- 
tion without  notice.  Rev.  Stat,  sees.  4884. 
4898, 4952, 4956.  And  the  provisions  of  the  pa- 
tent and  copyright  Acts,  securing  a  sole  and  ex- 
clusive right  to  the  patentee,  do  not  exonerate 
the  right  and  property  thereby  acquired  by  him 
of  which  he  receives  the  profits,  and  has  the 
absolute  title  and  power  of  disposal,  from  lia- 
bility to  be  subjected  by  suitable  judicial  pro- 
ceedings to  the  payment  of  his  debts. 

In  England  it  has  long  been  held  that  a  pa- 
tent-right would  pass  by  an  assignment  in  bsnk.- 
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ruptcy,  even  without  express  words  to  that  ef- 
fect in  the  Bankrupt  Act.  Hesse  v.  Stevenson,  8 
Bos.  &  P.,  665;  AC, Danes, Pat.  Cas. ,263 ; Long- 
man v.  Tripp,  2  Bos.  &  P.  (N.  R.),  67  ;  Bloxam 
v.  Elsce,  1  Car.  &P.,  558;  8.  C,  Ry.  &  M.,  187; 
S.  C.  6  Bam.  &  C,  169;  8.  C,  9  Dow.  &  R., 
215;  Mawman  v.  Tegg,  2  Russ.,  885;  Edelsten  v. 
Vick,  11  Hare,  78;  Hudson  v.  Osborne,  89  L.  J. 
Ch.  CS.  S.),  79.  In  Hesse  v.  Stevenson,  Mr.  Jus- 
tice Chambrc,  in  the  course  of  the  argument, 
said:  "  The  right  to  the  patent  is  made  assign- 
able; why  then  may  it  not  be  assigned  under  a 
commission  of  bankrupt?"  3  Bos.  &  P.,  571. 
And  Lord  Alvanley,  delivering  the  unanimous 
judgment  of  the  court,  after  observing  that  it 
was  contended  "  That  the  nature  of  the  prop- 
erty in  this  patent  was  such  that  it  did  not  pass 
under  the  assignment,"  and  ''that  although  by 
the  assignment  every  right  and  interest,  and 
every  right  of  action,  as  well  as  right  of  posses- 
sion and  possibility  of  interest,  is  taken  out  of 
the  bankrupt  and  vested  in  the  assignee,  yet 
that  the  fruits  of  a  man's  own  invention  do  not 
pass,"  said :  "  It  is  true  that  the  schemes  which 
a  man  may  have  in  his  own  head  before  he  ob- 
tains his  certificate,  or  the  fruits  which  he  may 
make  of  such  schemes,  do  not  pass,  nor  could  the 
assignee  require  him  to  assign  them  over,  pro- 
vided he  does  not  carry  his  schemes  into  effect 
until  after  he  has  obtained  his  certificate.  But 
if  he  avail  himself  of  his  knowledge  and  skill  ,and 
thereby  acquire  a  beneficial  interest,  which  may 
be  the  subject  of  assignment,  I  cannot  frame  to 
myself  an  argument  why  that  interest  should 
not  pass  in  the  same  manner  as  any  other  prop- 
erty acquired  by  his  personal  industry."  8.  C, 
8  Bos.  &  P.,  577,  578.  The  recent  bankrupt 
T 1201  "^Ct  °* 406  'u^ie^  States,  in  defining  what  prop- 
[  ixwj  should  vest  in  the  assignee  in  bankruptcy, 
expressly  enumerated  "all  rights  in  equity, 
choses  in  action,  patent-rights  and  copyrights," 
and  required  the  assignee  to  sell  all  the  prop- 
erty of  the  bankrupt  for  the  benefit  of  his  credit- 
ors. R.  8.,  sees.  5046,  5062-5064.  The  only 
difference  is,  that  in  England  all  such  rights 
pass  that  become  vested  in  the  bankrupt  before 
he  obtains  a  certificate  of  discharge;  whereas, 
here  only  those  rights  pass  which  belong  to  him 
at  the  time  of  the  assignment. 

It  has  been  said  by  an  English  text  writer 
that  "A  patent-right  may  be  seized  and  sold  in 
execution  by  the  sheriff  under  a  fieri  facias, 
being  in  the  nature  of  a  personal  chattel." 
Webster,  Pat.,  28.  We  are  not  aware  of  any 
instance  in  which  such  a  course  has  been  judi- 
cially approved.  But  it  is  within  the  general 
jurisdiction  of  a  court  of  chancery  to  assist  a 
judgment  creditor  to  reach  and  apply  to  the 
payment  of  his  debt  any  property  of  the  judg- 
ment debtor,  which  by  reason  of  its  nature  only, 
and  not  by  reason  of  any  positive  rule  exempt- 
ing it  from  liability  for  debt,  cannot  be  taken 
on  execution  at  law;  as  in  the  case  of  trust 
property  in  which  the  judgment  debtor  has  the 
entire  beneficial  interest,  of  shares  in  a  corpora- 
tion, or  of  choses  in  action.  McDcrmutt  v. 
Strong,  4  Johns.  Ch.,  687;  Spader  v.  Davis,  5 
Johns.  Ch.,  280,  and  Hodden  v.  Spader,  20 
Johns.,  B5i,Edmeston  v.  Lyde,  1  Paige,  687; 
Wigoin  v.  Heywood,  118  Mass.,  514;  Sparhawk 
v.  Cloon,  125  Mass.,  268;  Daniels  v.  Eldredgc, 
125  Mass.,  856;  Drake  v.  Rice,  180  Mass.,  410. 

In  Stephens  v.  Cody,  14  How.,  528,  and  again 
See  15  Otto. 


in  Stevens  v.  Gladding,  17  How.,  447  [59  U.  6., 
XV.,  155],  the  point  decided  was  that  by  a  sale 
of  the  copper-plate  engraving  of  a  map  on  exe- 
cution from  a  state  court  against  the  owner  of 
the  copyright,  the  purchaser  acquired  no  right 
to  strike  off  and  sell  copies  of  the  map. 

Mr.  Justice  Nelson,  m  delivering  judgment 
in  Stephens  v.  Cody,  said:  "The  copper-plate 
engraving,  like  any  other  tangible  personal 
property,  is  the  subject  of  seizure  and  sale  on 
execution,  and  the  title  passes  to  the  purchaser, 
the  same  as  if  made  at  a  private  sale.  But  the  . .  „Q , 
incorporeal  right,  secured  by  the  statute  to  the  1  *  1 
author,  to  multiply  copies  of  the  map  by  the 
use  of  the  plate,  being  intangible,  and  resting 
altogether  in  grant,  is  not  the  subject  of  seiz- 
ure or  sale  by  means  of  this  process;  certainly 
not  at  common  law.  No  doubt  the  property 
may  be  reached  by  a  creditor's  bill,  and  be  ap- 
plied to  the  payment  of  the  debts  of  the  author, 
the  same  as  stock  of  the  debtor  is  reached  and 
applied,  the  court  compelling  a  transfer  and 
sale  of  the  stock  for  the  benefit  of  creditors." 
He  then  cited  the  cases  in  Johnson's  and  Paige's 
Reports,  above  referred  to,  and  added:  "But in 
case  of  such  remedy,  we  suppose,  it  would  be 
necessary  for  the  court  to  compel  a  transfer  to 
the  purchaser,  in  conformity  with  the  require- 
ments of  the  Copyright  Act,  in  order  to  vest 
him  with  a  complete  title  to  the  property."  14 
How.,  581. 

In  Stevens  v.  Gladding,  Mr.  Justice  Curtis 
said:  "  There  would  certainly  be  great  diffi- 
culty in  assenting  to  the  proposition  that  patent 
and  copyrights,  held  under  the  laws  of  the 
United  States,  are  subject  to  seizure  and  sale  on 
execution.  Not  to  repeat  what  is  said  on  this 
subject  in  14  How.,  581,  it  may  be  added,  that 
these  incorporeal  rights  do  not  exist  in  any  par- 
ticular State  or  District;  they  are  co-extensivc 
with  the  United  States.  There  is  nothing  in 
any  Act  of  Congress,  or  in  the  nature  of  the 
rights  themselves,  to  give  them  locality  any- 
where, so  as  to  subject  them  to  the  process  of 
courts  having  jurisdiction  limited  by  the  lines 
of  States  and  Districts.  That  an  execution  out 
of  the  Court  of  Common  Pleas  for  the  County 
of  Bristol,  in  the  State  of  Massachusetts,  can  be 
levied  on  an  incorporeal  right  subsisting  in 
Rhode  Island  or  New  York,  will  hardly  be  pre 
tended.  That,  by  the  levy  of  such  an  execution, 
the  entire  right  could  be  divided,  and  so  much 
of  it  as  might  be  exercised  within  the  County 
of  Bristol  sold,  would  be  a  position  subject  to 
much  difficulty.  These  are  important  ques- 
tions, on  which  we  do  not  find  it  necessary  to 
express  an  opinion,  because  in  this  case  neither 
the  copyright,  as  such,  nor  any  part  of  it  was 
attempted  to  be  sold."  17  How.,  451  [59  U.  8., 
XV. ,  156].  The  difficulties  of  which  the  learned 
Justice  here  speaks  are  of  seizing  and  selling  a 
patent  or  copyright  upon  an  execution  at  law, 
which  is  ordinarily  levied  only  upon  property.  r 
or  the  rents  and  profits  of  property,  that  has  it-  1 13 1 J 
self  a  visible  and  tangible  existence  within  the 
jurisdiction  of  the  court  and  the  precinct  of  the 
officer;  and  do  not  attend  decrees  of  a  court  of 
equity,  which  are  in  personam,  and  may  be  en- 
forced in  all  cases  where  the  person  is  within 
its  jurisdiction.  Massie  v.  Watts,  6  Cranch,  148. 
And  the  terms  in  which  he  refers  to  the  state- 
ment of  Mr.  Justice  Nelson  show  that  there  was  no 
intention  to  criticise  or  qualify  that  statement. 
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There  are,  indeed,  decisions  in  the  circuit 
courts  that  an  assignee  in  insolvency,  or  a  re- 
ceiver, of  all  the  property  of  a  debtor,  appointed 
under  the  laws  of  a  State,  does  not,  by  virtue  of 
the  general  assignment  or  appointment  merely, 
without  any  conveyance  made  by  the  debtor 
or  specifically  ordered  by  the  court,  acquire  a 
title  in  patent-rights.  Ashcroft  v.  Walworth,  1 
Holmes,  152;  Gordon  v.  Anthony,  16  Blatchf., 
284.  But  in  Ashcroft  v.  Walworth,  Judge  Shep- 
ley  clearly  intimated  that  the  courts  of  the  State 
might  have  compelled  the  debtor  to  execute 
such  a  conveyance.  And  the  highest  courts  of 
New  York  and  California  have  affirmed  the 
power,  upon  a  creditor's  bill,  to  order  the  as- 
signment and  sale  of  a  patent-right  for  the 
payment  of  the  patentee's  judgment  debts. 
Oillstto  v.  Bat;  86  N.  Y.,  87;  Bank  v.  Bob- 
into*.  «  California,  080. 

In  Carte,  v.  Peck,  181  Mass.,  291,  the  court  re- 
served the  expression  of  any  opinion  upon  that 
question,  because  unnecessary  to  the  decision. 
And  the  assumption  in  Cooper  v.  Ovnn,  4  B. 
Mon. ,  594,  that  an  author  could  not  be  deprived , 
against  his  will  and  in  favor  of  any  of  his  cred- 
itors, of  any  of  the  rights  secured  to  him  by  the 
Copyright  Acts,  was  merely  obiter  dictum,  un- 
supported by  reasoning  or  authority. 

In  the  case  at  bar,  the  bill  is  filed  by  a  judg- 
ment creditor  ot  the  patentee,  in  a  court  of  the 
United  States  of  appropriate  jurisdiction, against 
the  patentee,  residing  within  the  District  and 
holding  the  entire  legal  title  and  two  thirds  of 
the  equitable  interest  in  the  patent  rights,  and 
against  the  owner  ot  an  equitable  interest  in  the 
remaining' third, who  is  properly  made  a  party  to 
the  bill.  Both  defendants  are  before  the  court 
and  have  filed  answers.  The  debtor's  interest  in 
the  patent-rights  is  property,  assignable  by  him 
and  which  cannot  be  taken  on  execution  at  law. 
The  case  is  thus  brought  directly  within  the 
opinion  delivered  by  Mr.  Justice  Nelson  in 
1 1321  v-  Cody,  of  the  soundness  of  which  we 

1       1  entertain  no  doubt 

The  clause  of  the  decree  below,  appointing  a 
trustee  to  execute  an  assignment  if  the  patentee 
should  not  himself  execute  one  as  directed  by 
the  decree,  has  not  been  objected  to  in  argu- 
ment, and  was  clearly  within  the  chancery 
powers  of  the  court,  as  defined  in  the  Statute  of 
Maryland  of  1785,  which  is  in  force  in  the  Dis- 
trict of  Columbia.  Maryland  Stat.,  1785,  ch. 
72  sees  7, 18, 25,  2  Kilty's  Laws;  Laws  of  Dis- 
trict of  Columbia,  ed.  1888,  pp.  326,  828,  833, 
336 

Decree  affirmed. 
True  copy.  Test: 

Jameb  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 

ttted-110  U.  S.,166. 


r23i]  W  H.  C HATFIELD,  WILLIAM  WOOD8, 
THE  POWERS  PAPER  COMPANY  bt 
ax  ,  Apptt., 

V. 

W.  F.  BOYLE,  JEFFERSON  DAVI8  etal. 

(See  8.  C,  16  Otto,  281-284.) 
Jurisdictional  amount. 


Where  a 
all  others 
844 


,  In  behalf  of  himself  and 
1  who  may  thereafter  be 


made  parties  oomplalnant  In  the  suit, to  reach  a  fund 
In  court,  the  matter  In  dispute  is  not  the  whole 
amount  of  the  fund,  but  only  so  much  thereof  as 
will  be  distributable  to  the  complainants  if  they  an 
successful ;  and  if  that  will  be  less  than  five  thousand 
dollars,  it  Is  not  enough  to  jive  this  court  jurisdic- 
tion, although  the  whole  fund  Is  more  ♦ban  that 
sum. 

[No.  150.] 

Argued  Jan.  IS,  188t.     Decided  Mar.  6,  1882. 

MOTION  to  dismiss  appeal  from  the  Circuit 
Court  of  the  United  States  for  the  West- 
ern District  of  Tennessee. 
The  case  is  stated  by  the  court. 
Messrs.  John  D.  McPherson  and  Jere- 
miah W.  Clapp,  for  appellees. 

Messrs.  Stanley  Matthews  and  William  M. 
Ramsey,  for  appellants. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

Boyle  &  Co. ,  a  mercantile  firm  doing  business 
at  Memphis,  Tenn. ,  being  insolvent,  on  the  17th 
of  November,  1876,  made  a  general  assignment 
for  the  benefit  of  all  their  creditors  to  J.  A.  Om- 
berg. Before  this  assignment  n  deed  of  trust, 
in  the  nature  of  a  mortgage,  had  been  made  con- 
veying some  of  the  property  of  the  firm  as  se- 
curity for  a  debt  said  to  be  owing  to  Jefferson 
Davis.  The  total  indebtedness  of  the  firm  at  the 
time  of  this  assignment,  to  creditors  other  tbsn 
Davis  and  another  person  who  has  since  been 
paid  out  of  securities  he  held  at  the  time,  wss 

 $17,238  6» 

The  debt  claimed  to  be  due  Davis  was  25,000  00 


Making  a  total  of  $42,288  63 

Chatfleld  and  Woods,  creditors  of  the  firm  to 
the  amount  of  $8,440.37,  filed  a  bill  in  equity  in 
one  of  the  state  courts  of  Tennessee,  on  the  18tli 
of  January,  1877,  against  Boyle,  Davis  and  oth- 
ers, the  object  of  which  was  to  set  aside  the 
deed  of  trust  in  favor  of  Davis,  and  also  to  pre- 
vent Davis  from  participating  in  the  benefits  of  (232] 
the  general  assignment,  on  the  ground  that  he 
was  not  in  reality  a  creditor  of  the  firm,  but  one 
of  the  partners.  This  suit  was  brought,  as  al- 
leged, in  aid  of  the  assignment  and  in  behalf  of 
all  the  creditors  of  the  firm  who  might  be  enti- 
tled to  come  and  loin  therein.  Omberg,  the  as- 
signee, was  also  joined  as  a  complainant  As 
to  him,  the  allegations  in  the  bill  areas  follows: 
"Complainant,  J.  A.  Omberg,  as  the  assignee  in 
said  deed  of  assignment,  comes  at  the  request  of 
the  creditors  as  aforesaid,  and  claims  the  benefit 
of  all  the  matters  and  circumstances  in  this  bill 
set  up  in  behalf  of  all  the  creditors  of  Boyle  A 
Co.,  and  especially  in  behalf  of  all  those  credit- 
ors who  may  be  hereafter  made  parties  hereto, 
and  may  by  proper  averments  and  proof  make 
good  their  claim,  to  be  paid  out  of  the  proceeds 
of  the  property  hereby  proceeded  against,  and 
asks  for  them  and  each  of  them  all  the  relief, 
under  and  by  virtue  and  in  aid  of  said  assign- 
ment, to  which  they  or  either  or  each  of  them 
may  as  creditors  be  entitled  as  against  defend- 
ant Davis  or  other  defendants." 
During  the  pendency  of  the  suit  in  the  state 


Not*.  —Jurisdiction  of  U.  8.  Supreme  Oomrt  de- 
pendent on  amount ;  interest  cannot  be  added  to  §tm 
jurisdiction;  how  value  of  thing  demanded  man  ** 
shown;  what  oases  reviewable  without  regard  to  sum 
in  controversy.  See  note  to  Cordon  v.  Ogden,  SB  D. 
8.  (8  Pet.),  88. 
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court,  the  property  held  under  the  trust  for  the 
benefit  of  Davis  was  sold  with  the  consent  of  all 
parties  and  realized  $2,951.10,  which  is  now  in 
court  subject  to  any  decree  that  may  be  finally 
rendered.  The  assignee  has  also  disposed  of  all 
the  remaining  property  embraced  in  the  assign- 
ment, and  in  the  distribution  that  has  been  made 
of  the  proceeds,  $8,408.81  was  set  apart  for 
Davis,  if  he  shall  be  adjudged  to  be  a  creditor 
of  the  firm  and  not  a  partner.  These  two  sums, 
amounting  in  the  aggregate  to  86,854.91,  con- 
stitute the  entire  f una  about  which  the  dispute 
in  the  case  arises. 

On  the  16th  of  March,  1877,  the  Powers  Pa- 
per Company,  Edwin  Hoole  and  L.  Snider  & 
Sons,  also  creditors  of  the  firm,  were,  on  their 
own  petition,  admitted  as  parties  complainant. 
Their  claims  were  respectively  as  follows: 
Powers  Paper  Company  -  -  $8,689  60 
Edward  Hoole  ...  1,282  61 

L.  Snider  &  Sons  -  -  -  1,108  76 
On  the  28d  of  March,  1877,  the  following 
order  was  entered  in  the  suit:  "In  this  cause,  u 
appearing  to  the  court  by  a  statement  of  J.  A. 
Omberg  that  all  the  creditors  who  have  de- 
manded of  James  A.  Omberg,  the  assignee,  to 
join  in  this  litigation,  have  come  in  and  had 
themselves  made  parties  therein,  it  is,  therefore, 
on  motion,  ordered  that  this  bill  be  dismissed, 
so  far  as  said  Omberg  is  concerned,  and  he  go 
jence,  without  day." 

On  the  next  day,  March  24,  S.  A.  Tower  &  Co. 
and  H.  B.  Graham  &  Brothers  were,  on  their  pe- 
tition, made  parties.    Their  claims  are  as  fol- 

8.  A.  Tower  &  Co    -  $887  68 

H.  B.  Graham  &  Brothers  -  •  818  41 
No  other  parties  have  ever  appeared  to  claim 

the  benefit  of  the  suit.  The  aggregate  of  all  the 
several  claims  represented  by  all  the  complain- 
ants is  $9,672.48. 

On  the  4th  of  April,  1877,  after  Omberg  had 
been  dismissed  from  the  case,  the  remaining 
complainants  united  in  a  petition  for  the  re- 
moval of  the  suit  to  the  Circuit  Co  art  of  the 
United  States  for  the  Western  District  of  Ten- 
nessee, which  was  afterwards  effected.  An- 
swers were  filed  and  testimony  taken  In  the  cir- 
cuit court.  Upon  final  hearing  the  bill  was 
dismissed.  From  the  decree  to  that  effect  all 
the  complainants  united  in  this  appeal.  The  ap- 
pellees now  move  to  dismiss  because  the  matter 
in  dispute  does  not  exceed  the  sum  of  $5,000. 
In  support  of  this  motion  two  grounds  are  re- 
lied on.   They  are: 

I.  That  the  claims  of  the  several  complain- 
ants are  separate  and  distinct,  and  cannot  be 
united  for  the  purpose  of  making  up  the  amount 
necessary  to  give  us  jurisdiction.  The  effort  in 
this  connection  is  to  bring  the  case  within  the 
operation  of  the  principle  under  which  motions 
to  dismiss  were  granted  in  Beaver  v.  Bigdow,  5 
Wall.  ,208  [72  U.B.,  XVIII. ,  595] ;  Rich  v.  Lam- 
bert, 12  How..  847;  Oliver  v.  Alexander,  6 Pet, 
148-  Stratton  v.  Jarvie,  8  Pet.,  4;  and  Paving 
Co.  v.  Mulford,  100  U.  8.,  148  (XXV.,  5911. 

2  That  the  matter  in  dispute  is  not  the  whole 
amount  of  the  fund  in  court  which  is  claimed 
by  Davis,  but  only  so  much  as  would  be  dis- 
tributable to  the  complainants  under  the  assign- 
ment, if  Davis  is  adjudged  to  be  a  partner  and 
not  a  creditor.  For  this  Terry  v.  Batch,  98  U. 
S.,  44  [XXIII.,  7971  i*  relied  on. 
See  15  Otto 
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Without  considering  the  first  of  these  propo- 
sitions, we  think  it  clear  the  case  comes  with- 
in the  last.  These  appellants  on  this  appeal 
represent  no  one  but  themselves.  Their  rights 
here  are  just  what  Omberg  asked  for  himself; 
that  is  to  say,  such  as  belong  to  creditors  who 
in  this  suit  make  good  their  claim  to  be  paid  un- 
der the  assignment  out  of  the  fund  proceeded 
against.  The  complainants  do  not,  necessarily, 
represent  all  the  creditors  entitled  to  the  bene- 
fits of  the  assignment,  neither  have  they  as- 
sumed anything  of  the  kind.  They  ask  only 
for  such  relief  as  belongs  to  those  who  actually 
come  in  according  to  their  invitation.  The}' 
are  in  no  situation  to  appropriate  to  themselves 
the  whole  of  the  fund.  The  other  creditors 
may  certainly  abandon  their  interest  and  permit 
it  to  go  to  Davis  if  they  choose.  The  complain- 
ants cannot  compel  them  to  take  it  whether  they 
want  it  or  not.  By  not  coming  into  the  suit 
they,  in  effect,  have  elected  not  to  contend  with 
Davis  for  their  share,  and  to  treat  him  as  a  cred- 
itor rather  than  a  partner.  When  Omberg  went 
out  of  the  suit,  all  the  creditors  had  come  m  who 
wanted  him  to  proceed.  Under  these  circum- 
stances, if  the  bill  had  been  sustained,  no  op- 
portunity need  have  been  given  other  creditors 
to  come  in.  The  court  might  very  properly 
have  said  that,  as  they  had  staid  out  until  all 
risks  of  liability  for  costs  and  expenses  were 
gone,  they  should  not  then  be  admitted.  Such 
being  the  case,  a  decree  would  have  been  entered 
in  favor  of  the  complainants  for  their  distribu- 
tive shares  of  the  fund,  and  no  more.  The  rest 
would  have  remained  for  Davis,  the  same  as 
though  no  suit  had  been  begun.  The  fund  is 
$6,854.91,  and  the  debts  entitled  to  the  benefit 
of  the  assignment,  $17,288.68.  of  which  the 
oomphunanta  represent  only  $6,672.43.  Under 
this  state  of  facts  the  whole  of  the  distribu- 
tive shares  of  the  complainants,  if  they  are 
successful,  will  be  less  than  $6,000,  not 
enough  to  give  us  jurisdiction.  Upon  an  ap- 
peal we  will  not  consider  whether  others  may 
come  in  if  we  reverse  the  decree.  We  look  only 
to  the  parties  who  are  actually  before  us.  The 
case  is,  therefore,  within  the  rule  stated  in 
Terry  v.  Hatch,  and  the)  motion  to  dismiss  it 
oi  on  fed. 

Mr.  Justice  Matthews  having  been  of 
counsel  in  the  court  below,  took  no  part  in  this 
decision. 
True  copy.  Test: 

James  H.  MoKenney ,  Clerk,  gup.  Court,  U.  8. 


COUNTY  OF  MOULTRIE,  Pig.  in  Brr.,  l37°l 
v. 

GEORGE  B.  FAIRFIELD. 

(See  8.  C,  IB  Otto,  870-880.) 

Defense  to  oounty  honde — recitals — donation 
bonds — Illinois  Constitution — immaterial 
variance — bona  fide  holder. 

1.  A  defense  against  the  donation  bonds  issued  by 

Moultrie  County,  DL,  to  the  Decatur.  8uL  A  M.  R. 
R.  Company,  that  a  subscription  of  stock  bad  otoo 
been  made.  In  payment  of  which  the  Oounty  had  is- 
sued its  bonds,  is  incomplete  unless  It  Is  show*:  that 
the  obligation  of  the  County  to  issue  bonds  In  pay- 
ment of  Its  subscription  antedated  its  obligation  to 
issue  bonds  to  satisfy  Its  donation. 

2.  Ac  there  was  authority  for  the  Issue  of  the  do- 
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nation  bonds,  which  is  recited  on  their  face  by  ref- 
erence to  the  law  from  which  it  was  derived,  the 

f urchaaer  before  maturity  was  not  bound  to  look 
urther,  nor  to  inquire  whether  the  County  had  to- 
sued  mora  bonds  than  the  law  authorised. 

8.  Under  section  10  of  the  charter  of  the  company, 
the  County  might  subscribe  for  stock  to  an  amount 
not  exceeding  $80,000,  and  issue  its  bonds  in  payment 
thereof,  and  under  section  9  of  the  same  charter 
make  a  donation  to  the  same  company,  and  issue  its 
bonds  in  satisfaction  thereof. 

4.  The  prohibition  of  the  Illinois  Constitution,  that 
no  municipality  shall  make  donations  to  or  loan  its 
credit  In  aid  of  any  railroad,  does  not  extend  to  the 
donation  made  in  this  case,  nor  to  the  bonds  issued 
in  satisfaction  thereof. 

6.  In  the  petition  for,  and  notice  of,  the  election, 
the  transposition  of  two  of  the  words  of  which  the 
name  of  the  corporation  to  which  the  aid  was  to  be 
voted  was  in  part  composed,  cannot  render  the  elec- 
tion invalid  and  void. 

6.  Even  if  the  County,  by  reason  of  a  limit  on  its 
taxing  power,  could  not  levy  a  tax  to  pay  these 
bonds,  nevertheless,  they  having  been  authorized,  a 
bona  flile  bolder  of  them  is  entitled  to  judgment  on 
them,  and  to  collect  it  out  of  any  property  of  the 
County  which  can  be  subjected  to  the  payment  of 
its  debts. 

[No.  1187.] 

Submitted  Jan.  10, 1882.  Decided  Mar.  6,  1882. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illuois. 

Statement  of  the  case  by  Mr.  Justice  Woods: 

This  was  an  action  brought  by  George  B. 
Fairfield,  the  defendant  in  error,  against  the 
County  of  Moultrie,  the  plaintiff  in  error,  upon 
the  common  counts,  for  money  lent,  money  had 
[371]  and  received  and  money  due  on  account  stated, 
with  notice  that  the  plaintiff  would  give  in  evi- 
dence coupons  detached  from  certain  bonds  of 
said  County  issued  in  satisfaction  of  a  donation 
made  by  the  County  in  aid  of  the  Bloomington 
&  Ohio  River  Railroad  Company,  and  also  cou- 
pons detached  from  certain  other  bonds  of  the 
county  issued  in  satisfaction  of  a  donation  made 
by  the  County  in  aid  of  the  Decatur,  Sullivan 
&  Mattoon  Railroad  Company.  The  defendant 
pleaded  non  auumpeit;  but  it  was  agreed  that 
under  this  plea  the  defendant  might  offer  any 
evidence  and  make  any  defense  that  would  be 
competent  under  any  special  plea  well  pleaded. 
The  parties  waived  a  jury  and  submitted  the  is- 
sues of  fact  as  well  as  of  law  to  the  court  The 
court  made  a  special  finding  of  facts  upon 
which  it  rendered  judgment  in  favor  of  the 
plaintiff  below,  averse  which  this  writ  of  er- 
ror is  brought. 

Jf>.  John  R.  Eden,  for  plaintiff  in  error. 

Meter:  E.  S.  Bailey  &  Sedgwick,  Shelby 
M.  Cullom  and  T.  C.  Matlier,  for  defendant 


Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

We  shall  first  consider  the  objections  raised 
by  tbe  plaintiff  in  error  to  the  recovery  upon 
the  bonds  of  the  County  of  Moultrie  issued  to 
the  Decatur,  Sullivan  &  Mattoon  Railroad  Com- 
pany. The  charter  of  this  company  took  effect 
March  26, 1869.  Tbe  9th  section  provided  as 
follows:  "The  several  incorporated  towns.cities, 
counties  and  towns  organized  under  the  town- 
ship organization  law,  along  or  near  the  route 
of  said  road,  or  that  are  in  any  way  interested 
therein,  may,  in  their  corporate  capacities,  sub- 
scribe to  the  stock  of  said  company  or  make  do- 
nations thereto  to  aid  in  constructing  or  equip- 
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ping  said  railroad."  Then  followed  a  proviso 
making  subscriptions  to  the  stock  and  donations 
conditional  upon  a  vote  of  the  people  and  pre- 
scribing the  mode  of  holding  elections,  etc. 

Section  10  of  the  charter  declared:  "  The 
board  of  supervisors  of  Moultrie  County  are 
hereby  authorized  to  subscribe  to  the  capital 
stock  of  said  company  to  an  amount  not  exceed- 
ing $80,000, and  to  issue  the  bonds  of  the  County 
therefor,  bearing  interest  at  a  rate  not  exceed- 
ing ten  per  cent  per  annum,  said  bonds  to  be  is- 
sued in  such  denominations  and  to  mature  at 
such  time  as  said  board  of  supervisors  may 
determine;  Provided,  That  the  same  shall  not 
be  issued  until  said  road  shall  be  opened  for 
traffic  between  the  City  of  Decatur  and  the 
Town  of  Sullivan  aforesaid." 

It  appeared  from  the  records  of  the  board  of 
supervisors  of  the  County,  as  stated  in  tbe  find- 
ings of  the  court,  that  on  November  2, 1869,  an 
election  was  held  according  to  law  in  the  County 
of  Moultrie,  at  which  a  majority  of  the  votes 
cast  was  in  favor  of  a  proposition  to  donate  the 
sum  of  $75,000  to  the  Decatur,  Sullivan  and  Mat- 
toon Railroad  Company,  such  donation  to  be 
paid  in  the  bonds  of  the  County  when  the  rail- 
road should  be  completed  and  in  running  order 
through  the  County  ;  and  that  in  pursuance  of 
said  vote  the  board  of  supervisors,  on  Decem- 
ber 19, 1869,  passed  an  order  that  there  be  do- 
nated by  the  County  of  Moultrie  to  the  Decatur, 
Sullivan  &  Mattoon  Railroad  Company  the  sum 
of  $75,000,  and  that  when  the  company  should 
have  completed  its  railroad  through  the  County 
of  Moultrie  there  be  issued  and  delivered  to  the 
railroad  company  the  bonds  of  the  County  to 
the  amount  of  $75,000,  payable  in  ten  years,  in 
satisfaction  of  such  donation;  and  that  on  No- 
vember 1,  1871,  the  chairman  of  the  board  of 
supervisors  and  the  clerk  of  the  County  issued 
and  delivered  to  the  railroad  company  seventy- 
five  bonds  of  $1*,000  each  in  satisfaction  of  said 
donation.  These  bonds  recited  on  their  face 
that  they  were  "Issued  by  said  County  of  Moul- 
trie by  virtue  of  a  vote  of  a  majority  of  the 
legal  voters  of  said  County  voting  at  an  election 
held  in  said  County  of  Moultrie  on  the  2d  day 
of  November,  1869,  which  election  was  author- 
ized by  and  conditioned  according  to  the  pro- 
visions of  an  Act  of  the  General  Assembly  of 
the  State  of  Illinois,  approved  March  26,  1869, 
entitled  an  Act  to  Incorporate  the  Decatur,  Sul- 
livan and  Mattoon  Railroad  Company." 

The  court  further  found  that  the  defendant 
in  error  was  a  bona  fide  purchaser  for  value,  be- 
fore maturity,  of  the  bonds  issued  to  the  Deca- 
tur, Sullivan  &  Mattoon  Railroad  Company, 
from  which  the  coupons  offered  in  evidence 
were  detached. 

The  facts  above  stated  as  found  by  the  court, 
and  the  authority  for  the  issue  of  the  bonds  con- 
tained in  the  charter  of  the  Decatur,  Sullivan 
&  Mattoon  Railroad  Company,  establish  prima 
facie  the  validity  of  the  bonds  and  the  right  of 
the  defendant  in  error  to  a  recovery  upon  the 
coupons  cut  from  them. 

The  plaintiff  in  error  insists,  however,  that 
there  are  other  facts  set  forth  in  the  findings  of 
the  court  which  show  the  invalidity  of  the  bonds 
under  consideration.  These  are  that,  at  the  De- 
cember Special  Term,  1869,  of  the  Board  of  Su- 
pervisors of  Moultrie  County,  an  order  was 
passed  that  tVe  County  subscribe  to  the  capital 
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stock  of  the  Decatur,  Sullivan  &  Mattoon  Rail- 
road Company,  by  authority  of  section  10  of 
its  charter,  above  recited,  the  sum  of  $80,000 ; 
that  said  subscription  was  then  and  there  made, 
and  that  on  December  31,  1872,  the  railroad  be- 
ing then  open  for  traffic  between  Decatur  and 
Sullivan,  the  bonds  of  the  County  were  issued 
and  delivered  to  the  company  in  payment  of  its 
subscription  of  stock. 

The  contention  of  counsel  for  plaintiff  in  er 
ror  is,  that  the  Board  of  Supervisors  of  the 
County  of  Moultrie  having,  in  December,  1869. 
subscribed  to  the  capital  stock  of  the  railroad 
company  the  sum  of  $80,000,  by  authority  of 
section  10  of  the  charter  of  the  company,  it  had 
,•  riven  all  the  aid  to  the  railroad  company  which 
the  law  authorized  it  to  give.  In  other  words, 
it  is  insisted  that  the  County  could  not  subscribe 
the  full  amount  of  stock  authorized  by  section 
10,  and  also  make  a  donation  to  the  company 
under  section  9 ;  that  it  could  only  do  one  of 
these  two  things.  The  inference  which  is  drawn 
from  this  position  is  that  the  bonds  issued  in 
satisfaction  of  the  donation  to  the  railroad  com- 
pany, voted  for  by  the  people  of  the  County  and 
subscribed  by  the  board  of  supervisors,  were 
issued  without  authority,  and  are,  therefore, 
void. 

We  cannot  concur  in  the  view  of  the  piaintiff 
in  error,  for  several  reasons.  First,  it  is  con- 
ceded that  the  board  of  supervisors  could  either 
subscribe  any  sum  not  exceeding  $80,000  to  the 
stock  of  the  railroad  company,  under  section  10 
of  its  charter,  and  issue  the  bonds  of  the  County 
in  payment  thereof,  or  it  could  make  a  donation 
to  the  railroad  company,  under  section  9  of  the 
charter,  of  any  amount  which  had  been  voted 
for  by  the  voters  of  the  County,  and  issue  the 
bonds  of  the  County  in  satisfaction  thereof.  As 
the  County  sets  up  as  matter  of  defense,  against 
the  donation  bonds  issued  to  the  Decatur,  Sulli- 
van &  Mattoon  Railroad  Company,  the  fact  that 
a  subscription  of  stock  had  also  been  made  in 
payment  of  which  the  County  had  issued  its 
bonds,  it  stands  it  in  hand  to  show  that  the  ob- 
ligation of  the  County  to  issue  its  bonds  in  pay- 
ment of  its  stock  antedated  its  obligation  to  is- 
sue its  bonds  in  satisfaction  of  its  donation. 
This  the  findings  fail  to  show.  They  do  not 
show  which  was  first  voted  by  the  board  of 
supervisors,  the  donation  or  the  subscription. 
They  do  show,  however,  that  before  any  action 
was  taken  by  the  Board  in  reference  either  to 
donation  or  subscription,  to  wit :  on  November 
2,  1869,  the  electors  of  the  County  had  voted  in 
[374]  favor  of  donation.  ~\ey  further  show  that  the 
County  agreed  to  issue  its  bonds  in  satisfaction 
of  its  donation  when  the  railroad  company  had 
completed  its  road  through  the  County  of  Moul- 
trie, and  to  issue  its  bonds  in  payment  of  its 
stock  when  the  railroad  should  be  open  for 
traffic  between  the  City  of  Decatur  and  the 
Town  of  Sullivan  ;  that  the  railroad  was  com- 
pleted through  the  County  of  Moultrie  as  early 
as  October  20,  1871,  and  that  the  donation 
bonds  were  issued  and  bore  date  November  1, 
1871;  that  the  -ail road  was  not  open  for  traffic 
between  Decatur  and  Sullivan  until  December 
31,  1872,  and  that  on  that  day,  fourteen  months 
after  the  issue  of  the  donation  bonds,  the  sub- 
scription bonds  were  executed  and  issued.  If 
cither  class  of  bonds,  therefore,  has  any  ad  van- 
See  15  Otto. 


tage  over  the  other  on  the  question  of  authority 
for  their  issue,  it  would  seem  to  be  the  donation 
bonds. 

We  remark,  secondly,  that  as  there  was  au- 
thority for  the  issue  of  the  donation  bonds,and 
that  authority  is  recited  on  twlr  face  by  refer- 
ence to  the  law  from  which  the  authority  was 
derived,  the  purchaser  before  maturity  was  not 
bound  to  look  further.  The  County  having  au- 
thority to  issue  bonds  like  those  purchased  by 
him,  he  was  under  no  obligation  to  inquire 
whether  the  County  had  issued  more  bonds  than 
the  law  authorized.  Lynde  v.  The  County,  16 
Wall.,  6  [83  U.  S.,  XXI.,  272]  ;  Lexington  v. 
Butler,  11  Wall.,  282  [81  U.  8.,  XX.,  8091  ; 
Marcy  v.  Oswego,  92  U.  S.,  687  [XXIII.,  7481 ; 
Humboldt  Township  v.  Long,  92  TJ  S.,  642 
[XXIII.,  752}. 

But,  thirdly,  we  arc  dearly  of  opinion  that 
under  section  10  of  the  charter  of  the  railroad 
company  the  County  might  subscribe  for  stock, 
to  an  amount  not  exceeding  $80,000,  and  issue 
its  bonds  in  payment  thereof;  and  under  section 
9  of  the  same  charter  make  a  donation  to  the 
same  company  and  issue  its  bonds  in  satisfac- 
tion thereof. 

It  is  clear,  and  it  is  conceded  in  the  brief  of 
plaintiff  in  error,  that  the  County  of  Moultrie 
is  included  within  the  terms  of  section  9,  which 
applies  to  counties  along  or  near  the  route  of 
the  railroad  or  that  are  in  any  way  interested 
therein.  It  is,  also,  clear  that  if  there  were  no 
section  10  the  County  might,  upon  a  vote  of  the 
people  authorizing  it,  make  a  donation  of  any 
amount  to  the  railroad  company. 

Section  10,  which  authorizes  a  subscription 
to  the  stock  of  the  company,  within  certain 
limits  and  without  any  vote  of  the  people,does 
not  preclude  a  donation  under  section  9.  The 
obvious  construction  of  the  two  sections  taken 
together  is,  that  any  county  along  the  line  of  [875] 
the  railroad,  upon  a  vote  of  the  people,  may, 
without  limit,  either  subscribe  to  the  stock  of 
the  company  or  make  it  a  donation  to  be  paid 
for  in  bonds,  and  that  the  County  of  Moultrie 
may  subscribe  to  the  stock  of  the  company  with- 
out a  consenting  vote  of  the  people,  any  sum 
not  exceeding  $80,000.  We  must  give  this  con- 
struction to  the  two  sections,  if  we  allow  both  to 
have  their  full  effect;  and,  if  possible,  they 
should  be  so  construed  as  to  give  full  effect  to 
both,  without  any  limitation  or  condition  not  in- 
corporated in  them  by  the  Legislature.  The 
authority  granted  to  Moultrie  and  other  coun- 
ties by  section  9  to  make  donations  is  not  re- 
strained or  repealed  because  authority  is  granted 
to  Moultrie  County,  by  another  section  and 
upon  different  conditions,  to  subscribe  stock. 
One  section  is  not  inconsistent  with  the  other 
and,  therefore,  does  not  repeal  it. 

The  next  reason  upon  which  Jie  invalidity  of 
the  bonds  and  coupons  under  consideration  is 
based,  is  the  section  of  the  Constitution  of  Illi- 
nois of  1870,  which  declares:  "No  county.city. 
town  or  township  or  other  municipality,  shall 
ever  become  subscriber  to  the  capita?  stock  of 
any  railroad  or  private  corporation,  or  make 
don -t  ion  to  or  loan  its  credit  in  aid  of  such  cor- 
poiaton;  Provided,  however,  that  the  adop- 
tion of  this  article  shall  not  be  construed  as  af- 
fecting the  right  of  any  such  municipality  to 
make  such  subscriptions,  when  the  same  have 
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been  authorized  Tinder  existing  laws,  by  a  vote 
of  the  people  of  such  municipalities  under  ex- 
isting laws."  First  additional  section. 

The  proviso  of  this  section  has  been  construed 
by  the  Supreme  Court  of  Illinois,  and  this  court 
has  followed  that  construction,  to  extend  to  do- 
nations as  well  as  subscriptions  of  stock.  R.  R. 
Co.  v.  Pinckney,  74  111.,  277  ;  Middlcport  v.  Int. 
Co.,  82  111.,  562 ;  LippineoU  v.  Pana,  92  111., 
24 ;  and  Fairfield  v.  Gallatin  Co.,  100  U.  S.,  47 
[XXV.,  644]. 

According  to  the  findings  of  the  court  below, 
the  records  of  the  Board  of  Supervisors  of  the 
County  of  Moultrie  show  that  an  election  was 
held  before  the  adoption  of  the  Constitution  of 
1870,  by  which  the  donation  was  authorized, 
which  the  bonds  in  suit  were  issued  to  satisfy, 
13761  an(1  we  nave  tdready  seen  that  such  election 
1  was  authorized  by  section  9  of  the  charter  of 

the  railroad  company.  The  prohibition  of  the 
Constitution  does  not,  therefore,  extend  to  the 
donation  made  in  this  case,  or  the  bonds  issued 
in  satisfaction  thereof. 

An  attempt  is,  however,  made  by  the  plaint- 
iff in  error  to  show  that  no  election  by  which 
said  donation  was  authorized,  was  ever  held; 
because  in  the  petition  for  the  election,  and  in 
the  notice  of  the  election,  the  railroad  company 
to  which  the  donation  was  to  be  made  was  des- 
ignated as  the  Mattoon,  Sullivan  &  Decatur 
Railroad  Company,  and  not  by  its  true  name, 
to  wit :  the  Decatur,  Sullivan  &  Mattoon  Rail- 
road Company.  And  the  contention  is,  that  as 
there  was  no  vote  of  the  people  which  author- 
ized the  donation  in  question  to  the  Decatur, 
Sullivan  &  Mattoon  Railroad  Company,  the 
power  of  the  County  to  make  the  donation  was 
cut  off  by  the  Constitution  of  1870. 
There  can  be  no  doubt  on  the  question  what 


[377] 


intended  to  make  their  donation  to.  The  stat- 
ute-books of  the  State  of  Illinois  will  be  searched 
in  vain  to  find  an  Act  incorporating  a  railroad 
company  by  the  name  of  the  Mattoon,  Sullivan 
&  Decatur  Railroad  Company.  There  can  be  no 

ration  that  in  the  petition  for,  and  notice  of 
election,  the  railroad  company  intended  was 
that  known  and  chartered  as  the  Decatur,  Sul- 
livan &  Mattoon,  for  the  petition  and  notice 
designate  the  route  upon  which  said  road  was 
to  be  built  and  upon  which  it  afterwards  was 
built;  and  they  refer  to  the  provision  of  the 
charter  of  the  Decatur,  Sullivan  &  Mattoon 
Railroad  Company,  which  authorized  the  do- 
nation upon  the  making  of  which  the  voters 
were  to  express  their  will. 

But  a  conclusive  circumstance  against  the 
County  to  show  to  what  railroad  company  the  do- 
nation was  voted,  is  found  in  the  records  of  the 
Board  of  Supervisors,  set  out  in  the  findings  of 
the  court,  in  which  it  is  distinctly  stated  that 
the  petition  for  the  election  requested  that  an 
election  be  held  in  pursuance  of  an  Act  entitled 
an  Act  to  Incorporate  the  "  Decatur,  Sullivan 
&  Mattoon  Railroad  Company,"  to  decide 
whether  a  donation  of  $75,000  should  be  made 
to  said  Decatur,  Sullivan  &  Mattoon  Railroad 
Company,  and  that  such  election  was  held  on 
November  2, 1869,  and  resulted  in  favor  of  do- 
nating said  sum  of  $75,000  to  the  Decatur,  Sul- 
livan &  Mattoon  Railroad  Company.  It  was 
therefore  ordered  that  said  sum  be  donated  to 
the  Decatur,  Sullivan  &  Mattoon  Railroad  Com- 
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pany,  and  when  said  company  should  have  com- 
pleted its  road  through  the  Countv  of  Moultrie, 
that  the  bonds  of  the  County  should  be  delivered 
to  it  in  satisfaction  of  such  donation. 

These  records  of  the  board  of  supervisors 
show  what  the  understanding  of  the  representa- 
tive body  of  the  County,  was  in  respect  to  the  rail- 
road company  to  which  the  donation  was  voted. 
There  can,  therefore,  be  no  doubt  about  the 
identity  of  the  company  which  the  voters  of  the 
County  had  in  view  when  the  election  was  held. 
It  is  certain  that  on  November  2, 1869,  an  elec- 
tion was  held  by  the  voters  of  Moultrie  County, 
and  a  donation  of  $75,000  voted  to  some  rail- 
road company.  The  circumstances  to  which  we 
have  adverted  do  not  leave  the  least  doubt  that 
the  company  was  the  Decatur,  Sullivan  &  Mat 
toon  Railroad  Company.  Upon  such  a  state  of 
facts  the  law  is  well  settled. 

Even  a  contract  is  not  avoided  by  misnaming 
the  corporation  with  which  it  is  made.  Build- 
ing Atto.  v.  Martin,  2  Beas.,  427.  And  if  a  cor- 
poration is  misnamed  in  a  statute,  the  statute 
is  not  thereby  rendered  inoperative  if  there  is 
enough  from  which  to  ascertain  what  corpora- 
tion is  meant.  Chancellor  of  Oxford" t  Cate,  10 
Coke,  57  b. 

'  'Although  the  names  of  corporations  arc  not 
merely  arbitrary  sounds,  yet  if  there  be  enough 
to  show  that  there  is  such  an  artificial  being, 
and  to  distinguish  it  from  all  others,  the  bodv 

E)litic  is  well  named,  though  the  words  and  syl- 
bles  are  varied  from."  Bac.  Abr.,  tit.  Corp., 
C,  2.  And  it  has  been  held  by  the  Supreme 
Court  of  Illinois  that  the  transposition  of  words 
comprising  the  name  of  a  corporatiou  is  unim- 
portant if  it  be  evident  what  corporation  is  in- 
tended.   CJiadteu  v.  McCreery,  27  111.,  253. 

We  are,  therefore,  of  opinion  that  the  trans- 
position, in  the  petition  for  and  notice  of  the 
election,  of  two  of  the  words  of  which  the  name 
of  the  corporation  to  which  the  aid  was  to  be 
voted,  was  in  part  composed,  cannot  render  the 
election  invalid  and  void. 

It  is,  therefore,  clear  that  the  donation  voted 
for  at  that  election,  is  taken  out  of  the  operation 
of  that  clause  of  the  Constitution  of  State  which 
declares  that  no  municipality  shall  make  do-  I378l 
nations  to  or  loan  its  credit  in  aid  of  any  rail- 
road or  private  corporation.  In  our  opinion 
none  of  the  objections  which  we  have  noticed, 
to  the  validity  of  the  bonds  under  consideration, 
are  well  taken. 

The  remaining  objection  to  the  validity  of 
these  bonds  and  coupons  is  also  urged  against 
a  recovery  on  those  issued  to  the  Bloom  ington 
&  Ohio  River  Railroad  Company,  and  is  the 
only  ground  of  defense  against  the  last  named 
bonds.  This  objection  we  shall  now  consider. 
It  is  based  on  section  8  of  article  rx.  of  the  Con- 
stitution of  Illinois,  which  declares :  "  County 
authorities  shall  never  assess  taxes,  the  aggre- 
gate of  which  shall  exceed  seventy-five  cents 
per  $100  valuation,  except  for  the  payment  of 
indebtedness  existing  at  the  adoption  of  this 
Constitution,  unless  authorized  by  a  vote." 

To  show  the  applicability  of  this  provision  to 
the  question  in  hand,  the  plaintiff  in  error  of- 
fered evidence  in  the  court  below  on  which  the 
court  made  the  following  findings: 

"  That  at  the  time  of  the  issuing  of  said 
bonds  the  indebtedness- of  said  County,  includ- 
ing said  bonds,  was  $275,000,  and  the  valuation 
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ot  the  taxable  property  of  said  County  was 
$2,379,084,  and  that  the  sum  of  $10,000  per 
annum  was  required  to  defray  the  necessary,  or- 
dinary expenses  of  said  County;  and  that  at  the 
time  of  the  rendition  of  the  Judgment  in  this 
cause  the  indebtedness  of  the  County,  including 
accrued  interest,  was  $875,000,  and  the  val- 
uation of  the  taxable  property  therein  was 
$8,589,261,  and  that  it  required  $12,000  per  an- 
num to  defray  the  necessary,  ordinary  expenses 
of  said  County. 

That,  to  enable  said  County  to  pay  the  in- 
debtedness created  by  said  donations  to  said 
Bloomington  and  Ohio  River  Railroad  Com- 
pany, and  to  said  Decatur,  Sullivan  and  Mat- 
toon  Railroad  Company,  evidenced  by  said 
bonds  still  outstanding,  the  interest  coupons 
upon  which  were  sued  on  and  offered  in  evi- 
dence in  this  case,  will  require  the  annual  as- 
sessment of  taxes,  which  will  exceed  75  cts.  per 
[3791  t^OO  valuation  of  the  taxable  property  in  said 
County  of  Moultrie." 

The  argument  of  the  plaintiff  in  error  is,  that 
the  indebtedness  evidenced  by  the  bonds  issued 
by  the  County  of  Moultrie  in  aid  of  the  two 
railroads  mentioned  does  not  fall  within  the  ex- 
ception found  in  section  8  of  article  ix.  of  the 
Constitution,  and  that  the  above  recited  find- 
ings of  the  court  show  that  the  authorized  tax 
of  75  cents  on  the  $100  would  not  be  sufficient 
to  pa>  the  expenses  of  the  County  and  the 
principal  and  interest  on  the  bonds.  And  it  is, 
therefore,  contended  that  the  bonds  are  void. 

The  authority  cited  to  sustain  this  position, 
Loan  Association  v.  Topeka,  20  Wall. ,  655  [87  U. 
S. ,  XXII . ,  455] ,  merely  decides  that  where  there 
is  no  power  in  the  Legislature  to  authorize  %  tax 
in  aid  of  the  purpose  for  which  the  bonds  ere 
issued,  the  bonds  are  void. 

But  here  it  is  conceded  that  there  is  power, 
within  certain  limits,  to  levy  a  tax  to  pay  these 
bonds.  The  bonds  cannot,  therefore,  be  void. 
Marry  v.  Ostrego,  92  U.  S.,  687  [XXIII.,  748]. 

Moreover,  it  appears  from  the  findings  of  the 
court  that  at  the  time  the  bonds  in  question 
were  issued,  a  levy  of  75  cents  on  every  $100 
valuation  of  the  taxable  property  of  the  County 
would  produce  a  sum  sufficient  to  pay  the  or- 
dinary expenses  of  the  County  and  leave  a  sur- 
plus of  over  $7,000  to  be  applied  to  the  pay- 
ment of  the  bonds,  and  that  at  the  commence- 
ment of  this  suit  such  annual  surplus,  by  reason 
of  the  increase  in  the  taxable  property  of  the 
Countv,  would  amount  to  nearly  $15,000,  a 
sum  almost  sufficient  to  pay  the  judgment  ren- 
dered in  this  case.  So  that  the  defense  now 
under  consideration  is  reduced  to  this :  that 
because  the  whole  judgment  cannot  be  at  once 
collected,  there  should  be  no  judgment  at  all. 

But  It  nowhere  appears  in  the  record  that  the 
County  has  not  ample  means  out  of  which  the 
judgment  could  be  collected  besides  its  rev- 
enues derived  from  taxation.  Wc  know  from 
the  record  that  the  County  at  one  time  owned 
$80,000  of  the  stock  of  the  Decatur,  Sullivan  & 
Mattoon  Railroad  Company,  and  it  does  not 
appear  that  it  is  not  still  the  owner  of  this 
stock,  and  that  it  may  not  now  be  subjected  to 
the  payment  ot  the  judgment  recovered  in  this 
[380]  case,  or  that  the  County  may  not  have  other 
similar  assets  sufficient  to  pay  all  its  debts. 

Therefore,  even  if  the  County,  by  reason  of 
the  limit  on  its  taxing  power,  could  not  levy  a 
Set  15  Otto. 


tax  to  pay  these  bonds,  nevertheless,  the  bonds 
having  been  authorized,  the  holder  is  entitled  to 
judgment  on  them,  and  to  collect  it  out  of  any 
property  of  the  County  which  could  be  sub- 
jected to  the  payment  of  its  debts. 

Whether  the  indebtedness  evidenced  by  the 
bonds  which  are  the  basis  of  this  suit  falls 
within  the  exception  of  section  8,  article  ix., 
of  the  Constitution  of  Illinois,  so  that  taxation 
for  their  payment  is  without  limit,  is  a  question 
which  does  not  necessarily  arise  upon  this 
record,  and  which  we  are  not  now  required  to 
decide. 

We  are  of  opinion  that  there  is  no  valid  de- 
fense against  a  recovery  on  the  coupons  sued 
on.  The  people  of  the  County  of  Moultrie 
almost  unanimously  voted  for  the  issue  of  the 
bonds.  The  conditions  upon  which  the  dona- 
tions were  made  were  fully  performed.  The 
railroads  which  they  were  intended  to  aid  were 
completed  and  in  use  before  the  bonds  were  ex- 
ecuted. The  bonds  were  regularly  and  honestly 
issued  by  the  public  officers  charged  with  that 
duty.  They  are  in  the  hands  of  bona  fide  holders 
for  value.  Common  honesty  demands  that  the 
County  should  apply  its  available  means  to  their 
payment,  and  there  is  no  obstacle  to  a  recovery 
upon  the  coupons. 

Judgment  affirmed. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  S. 


JOSEPH  A.  THATCHER  and  JOSEPH 

STANDLEY,  Plffs.  in  Err.,  l467l 
v. 

WATSON  B.  ROCKWELL. 
(8ee  S.  C,  15  Otto,  4B7-4TO.) 
Bankrupt  proceedings— defense  to  suit— assignee. 

1.  Proceedings  In  bankruptcy  are  not  a  bar  to  the 
further  prosecution  of  a  suit  In  the  name  of  the 
bankrupt. 

2.  If  the  claim  in  suit  has  been  transferred  by  the 
bankrupt  more  than  four  months  before  the  pro- 
ceedings in  bankruptcy  are  begun,  and  the  suit, 
though  in  his  name,  is  for  the  benefit  of  the  trans- 
feree, the  assignee  in  bankruptcy  has  no  interest 
whatever  in  the  suit,  and  if  he  expressly  consents 
that  the  bankrupt  may  continue  to  prosecute  it  in 
his  own  name,  the  defendants  cannot  avail  them- 
selves of  the  bankruptcy  as  a  defense. 

a  If  an  assignee,  after  notice,  permits  a  pending 
suit  to  proceed  in  the  name  of  the  bankrupt,  he  la 
bound  Dy  any  judgment  that  may  be  rendered 
therein. 

[No.  698.] 

Submitted  Jan.  16,  188t.  Decided  Mar.  6,  1S8S. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Colorado. 
On  motion  to  dismiss,  with  which  is  united 
a  motion  to  affirm. 
The  case  is  stated  by  the  court. 
Messrs.  J.  Q.  Chan-lea  *  Javmea  B.  Bel- 
ford,  for  defendant  in  error  for  motion. 

Messrs.  Henry  M.  Teller  and  WiUard  Tel- 
ler, for  plaintiffs  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

On  the  10th  of  June.  1875.  Rockwell,  the 
def  endant  m  error,  brought  an  action  of  assump- 
sit against  Thatcher  &  Standley,  the  plaintiffs 
in  error,  in  the  8tate  Court  of  Colorado.  The 
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declaration  on  which  the  trial  was  had  con- 
tained the  common  counts  only.  The  original 
pleas  were  the  general  issue,  payment  and  set- 
off, but  on  the  26th  of  March,  1877,  a  supple- 
mental plea  was  filed,  to  the  effect  that  on  the 
26th  of  May,  1876,  Rockwell  had  been  adjudi- 
cated a  bankrupt  and,  on  the  14th  of  July,  1876, 
.in  assignee  appointed,  to  whom  the  claim  in  suit 
passed  under  the  operation  of  the  bankrupt  law; 
wherefore  the  defendants  "prayed  judgment 
if  said  plaintiff  could  longer  have  or  maintain 
his  action  against  them."  To  this  plea  a  repli- 
cation was  filed  confessing  the  bankruptcy  and 
the  appointment  of  an  assignee,  but  averring 
that  the  claim  in  suit  had  been  assigned  to  Kate 
Rockwell  and  L.  C.  Rockwell  in  November, 
1875,  and  did  not  pass  to  the  assignee.  It  was 
also  averred  that  the  suit  was  being  prosecuted 
for  the  use  and  benefit  of  the  persons  to  whom 
the  transfer  had  been  made,  and  that  the  as- 
signee in  bankruptcy  claimed  no  interest  what- 
ever therein.  To  the  replication  the  defendants 
rejoined,  denying  the  assignment  to  the  Rock- 
wells. 

Upon  this  issue,  among  others,  a  trial  was 
had,  and  at  the  conclusion  of  the  testimony  the 
defendants  asked  the  court  to  instruct  the  Jury: 

"8.  That,  if  they  believe  from  the  evidence 
that  the  plaintiff,  after  the  commencement  of 
the  suit,  filed  his  petition  in  bankruptcy  and 
was  adjudged  a  bankrupt  and  an  assignee  in 
bankruptcy  was  appointed,  then  the  plaintiff 
connot  recover  in  this  action,  for  if  he  had  any 
legal  claim  against  the  defendants,  at  the  time 
the  assignee  in  bankruptcy  was  appointee*  the 
same  vested  in  the  assignee  in  bankruptcy." 

This  instruction  was  refused,  and  the  court 
did  charge,  as  follows: 

"  4.  The  court  further  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  Watson 
B.  Rockwell,  previous  to  his  bankruptcy,  as- 
signed the  claim  now  in  suit  to  his  wife,  Kate, 
and  L.  C.  Rockwell,  one  half  to  each,  for  a 
valuable  consideration,  that  this  suit  is  wen 
maintained  in  W.  B.  Rockwell's  name  for  their 
use  and  benefit,  notwithstanding  you  may  be- 
lieve from  the  evidence  that  Rockwell  was  ad- 
judged a  bankrupt  in  May,  A.  D.  1876." 

"6.  The  court  instructs  the  1ury  that  the  de- 
fendants cannot  avail  themselves  of  the  bank- 
ruptcy of  the  plaintiff  if  they  believe  from  the 
evidence  that  the  money  claimed  was  assigned 
to  the  said  Kate  Rockwell  and  L.  C.  Rockwell 
four  months  before  Rockwell's  petition  in  bank- 
ruptcy was  filed,  and  even  if  there  had  been  no 
assignment  of  this  claim,  the  defendants  could 
not  avail  themselves  of  the  bankruptcy  if  it  ap- 
peared from  the  evidence  that  the  assignee  in 
bankruptcy  expressly  consented  that  the  plaint- 
iff might  continue  to  prosecute  the  claim  in  his 
own  name  in  this  court." 

Exceptions  were  taken  in  due  form  and  in- 
corporated into  the  record  The  case  is  here  on 
a  writ  of  error  to  the  Supreme  Court  of  the 
State  for  the  review  of  a  judgment  overruling 
these  exceptions. 

A  motion  is  now  made  to  dismiss  the  writ  for 
want  of  jurisdiction,  and  with  that  is  united  a 
motion,  under  Rule  6,  to  affirm. 

By  the  exceptions  to  the  charge,  a  federal 
question  is,  undoubtedly,  presented  upon  the 
record.  The  court  was  asked  to  decide  that  the 
proceedings  in  bankruptcy  were  a  bar  to  the 
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further  prosecution  of  the  suit  in  the  name  of 
the  bankrupt  This  was  refused  and  the  jury 
were  told  that  they  might  bring  in  a  verdict  for 
the  plaintiff,  notwithstanding  the  bankruptcy, 
if  they  found  in  his  favor  on  the  other  issues, 
and  the  claim  had  been  assigned,  as  alleged  in 
the  replication,  more  than  four  months  before 
the  petition  in  bankruptcy  was  filed.  We  must, 
therefore,  overrule  the  motion  to  dismiss,  but 
what  the  court  did  was  so  clearly  right  that  we 
are  not  inclined  to  retain  the  cause  for  further 
consideration  on  its  merits.  An  assignment  in 
bankruptcy  only  transfers  to  the  assignee  such 
property  as  the  bankrupt  had  when  the  petition 
in  bankruptcy  was  filed.  If,  in  point  of  fact, 
the  claim  in  suit  was  transferred  by  the  bank- 
rupt more  than  four  months  before  the  proceed- 
ings in  bankruptcy  were  begun,  thecssigneein 
bankruptcy  had  no  interest  whatever  :  n  the  suit 
that  was  pending  because,  from  the  time  of  the 
transfer,  the  transferees  became  entitled  to  the 
benefit  of  any  recovery  that  might  be  had.  The 
suit,  though  in  the  name  of  the  bankrupt,  was, 
in  fact,  for  and  on  account  of  the  transferees, 
whose  trustee  the  bankrupt  became  when  the 
transfer  was  completed. 

Tbc  further  charge  of  the  court,  to  the  effect, 
that  if  the  assignee  expressly  consented,  that  the 
bankrupt  might  continue  to  prosecute  the  suit 
in  his  own  name,  the  defendants  could  not  avail 
themselves  of  the  bankruptcy  as  a  defense, was 
also  right.  By  section  5047,  R.  S.,  the  assignee 
may  prosecute  or  defend  suits  pending  in  the 
name  of  the  bankrupt  at  the  time  of  the  bank- 
ruptcy, but  there  is  nothing  which  renders  it 
necessary  for  him  to  make  himself  a  party  on 
the  record  to  do  what  is  thus  allowed.  What 
was  said  in  Herndon  v.  Howard,  9  Wall.,  665 
[76  U.  8., XIX., 809],  must  be  construed  in  con- 
nection with  the  case  then  under  consideration, 
which  was  an  application  by  an  assignee  to  be 
substituted  in  this  court  for  the  original  appel- 
lant, who  had  become  bankrupt  after  the  appeal 
was  token.  The  true  rule  is  stated  in  J£vtter  v. 
Gaff.  91  U.  8.,  521  [XXIII.,  4081;  Burbank  v. 
Bigelow,  92  U.  8.,  183  [XXIII. ,  5481;  Norton  v. 
Swifter,  93  U.  8.,  864  [XXIII.,  906];  Jerome  v. 
MeCarter,  94 U.  8.,  787  [XXIV.,  187];  Mc Henry 
v.  La  Societ*  Francaite,  95  U.  8.,  60  [XXIV., 
871],  and  Davit  v.  Friedlander  [ante,  818],  at 
this  Term,  which,  although  cases  where  the 
bankrupt  happened  to  be  a  defendant,  establish 
the  doctrine  that  under  the  late  bankrupt  law 
the  validity  of  a  pending  suit,  or  of  the  decree 
or  judgment  therein, was  not  affected  by  the  in- 
tervening bankruptcy  of  one  of  the  parties;  that 
the  assignee  might  or  might  not  be  made  a  party; 
and  whether  he  was  so  or  not,  he  was  equally 
bound  with  any  other  party  acquiring  an  inter- 
est pendente  lite.  It  is  no  defense  to  the  debt 
that  the  creditor  has  become  a  bankrupt;  and 
if  an  assignee,  after  notice,  permits  a  pending 
suit  to  proceed  in  the  name  of  the  bankrupt  for 
its  recovery,  he  is  bound  by  any -judgment  that 
may  be  rendered.  This  is  a  sufficient  protection 
for  the  debtor. 


The  motion  to  ditmiss  it  denied,  but  that  to 
affirm,  granted. 
Affirmed. 

True  oopy.  Test: 

James  H.  McKenney ,  Clerk,  Sup.  Court,  U.  8. 
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JAMES  8.  SPEARS  kt  al.,  AppU., 
v. 

JONATHAN  K.  GAPEN,  THE  BOARD  OF 
TRUSTEES  OF  THE  WABASH  &  ERIE 
CANAL  kt  al. 

(Bee  8.  C  16  Otto,  609-628.) 

Wabash  and  Erie  Canal — water  power—surplus 
voter — existing  rights — decree  of  sale. 

Contracts  made  by  and  on  behalf  of  the  State  of 
Indiana  In  regard  to  the  water-power  of  the  Wabash 
and  Erie  Canal,  construed,  an  dheld: 

1.  That  the  contractors,  under  tho  Act  of  January 
9, 1842,  In  equity  owned  the  water-power  made  avail- 
able by  what  they  had  done  until  their  charge  upon 
it  was  paid,  and  the  State  held  the  legal  title  for  them 
so  long  as  anything  remained  due  to  them  for  what 
they  had  done. 

2.  There  was  an  absolute  grant,  for  a  valuable  con- 
sideration, by  the  State  to  Johns,  of  the  right  to  draw 
water  from  the  canal,  whenever  and  so  long  as  there 
was  a  surplus  over  what  was  wanted  for  navigation 
and  the  supply  of  the  earlier  leases. 

3.  By  the  grant  to  the  trustees  of  the  canal,  their 
title  was  made  subject  to  all  such  existing  rights 
and  equities. 

4.  That  after  a  decree  for  the  sale  of  the  property, 
the  owners  of  such  rights  and  equitips  and  their  as- 
signees could  intervene  and  have  th.  lr  rights  in  the 
premises  ascertained  and  established,  or  paid  for 
from  the  proceeds  of  the  sale. 

[Nob.  81,91.1 
Argued  Nov.  9, 1881.      Decided  Mar.  6, 188t. 

APPE AL8  from  the  Circuit  Court  of  the  Unit- 
ed Staten  for  the  District  of  Indiana. 
The  case?  are  stated  by  the  court. 
Messrs.  R.  C.  Bell,  I.  O.  Kimball,  Shell*, 
b&rger  &  Wilson  and  Hill  &  NichcH,  John 
Morris  &  Withers,  for  appellants. 

Messrs.  R.  S.  Taylor*  Claypool  A  Ketcli- 
am,  for  appellees. 

Mr.  Chief  Justice  Wavitc  delivered  the  opin- 
ion of  the  court. 

Thb  State  of  Indiana  constructed  the  Wabash 
&  Erie  Canal  from  La  Fayette,  on  the  Wabash 
River,  through  Delphi  and  For*  Wayne,  to  the 
Ohio  State  line.  To  meet  the  expense  of  this 
undertaking  a  large  bonded  debt  was  created 
and  secured  in  a  general  way  by  statutory  pro- 
visions of  a  character  similar  to  those  contained 
in  section  5  of  an  Act  of  January  9,  1832.  au- 
thorizing the  first  issue  of  bonds,  and  which  is 
as  follows: 

"  That  for  the  payment  of  the  interest,  and 
the  redemption  ot  the  principal  of  the  sums  of 
money  which  may  be  borrowed  under  tho  au- 
thority of  the  General  Assembly,  for  the  con- 
struction of  said  canal,  to  the  extent  of  the  esti- 
mated cost  thereof,  in  the  first  section  of  this 
Act  stated,  there  shall  be,  and  are  hereby  irrev- 
ocably pledged  and  appropriated,  all  the  mon- 
eys in  any  manner  arising  from  the  lands  do- 
nated by  the  United  States  to  this  State  for  the 
construction  of  said  section  of  canal,  the  canal 
itself,  with  the  said  portion  of  land  thereto  ap- 
pertaining, or  as  much  thereof  as  will  realize 
by  sale  the  sum  borrowed,  and  all  privileges 
thereby  created,  and  the  rents  and  profits  there - 
-See  15  Otto. 


of  belonging  to  the  State,  and  the  net  proceeds 
of  tolls  collected  on  said  canal,  or  any  part  there- 
of as  finished;  the  sufficiency  of  which,  for  the 
purposes  aforesaid,  as  above  allowed  and  pro- 
vided for,  the  State  of  Indiana  doth  hereby  ir- 
revocably guarantee."   Acts  1882,  p.  2. 

From  the  beginning,  the  use  of  water  for  hy- 
draulic purposes,  when  not  needed  for  naviga- 
tion, seems  to  have  been  contemplated,  and  am- 
ple provision  was  made  by  statute  for  acquiring 
the  necessary  land  and  effecting  leases  of  power. 
With  a  view  to  this  end,  the  following  "  Act 
Relative  to  Water-Power  at  the  Town  of  Del- 
phi," was  passed  and  approved  January  9, 1842: 

'  *  Sec.  1.  Be  it  enacted  bt/  the  General  Assembly 
of  the  State  of  Indiana,  That  it  shall  be  the  duty 
of  the  engineer,  or  other  person  having  charge 
of  the  Wabash  &  Erie  Canal,  on  or  before  the 
Is'-  day  of  May  next,  to  let  by  contract,  to  the 
lowest  bidder,  the  clearing  out  and  removing  all 
obstructions  from  the  bayou  which  extends  from 
the  canal,  at  the  said  town,  to  the  Wabash  River, 
for  the  purpose  of  creating  water-puwer  upon 
the  said  canal  at  that  place. 

Sec.  2.  Be  it  furtlicr  enacted,  That  said  en- 
gineer or  other  person,  before  letting  'he  said 
work,  shall  give  public  notice  of  the  teiu*s,  con- 
ditions, and  also  the  time  of  the  said  letting,  by 
publishing  the  same  in  the  newspapers  printed  I51 
in  the  said  county,  for  two  months,  at  least, 
previous  to  the  time  of  said  letting;  Provided, 
That  the  said  works  shall  be  finished  within  six 
months  from  the  time  of  said  letting. 

Sec.  8.  Beit  further  enacted,  That  the  said 
engineer,  or  person  having  charge  of  that  part 
of  the  canal,  shall  cause  the  work  to  be  esti- 
mated when  the  same  is  completed,  and  shall 
give  to  the  person  doing  the  same  a  draft  or 
other  evidence  of  indebtedness,  specifying  what 
the  same  was  given  f  o:  and  the  amount  due  him 
as  by  the  said  contract,  and  for  the  purpose  of 
paying  for  the  said  work,  the  rents  that  may  be 
received  by  tbt  State  for  water-power  created 
by  this  Act  shall  be  appropriated  for  that  pur- 
pose, and  to  no  other  purpose;  and  the  person 
or  persons  doing  the  said  work  shall  look  to  the 
said  rents  for  their  pay,  and  to  no  other  source 
whatever;  and  as  fast  as  the  said  rents  may  be 
due  or  received,  they  shall  be  expended  in  pay- 
ing for  the  said  work  until  the  whole  amount 
is  paid. 

Sec.  4.  Be  itfurtlier  enacted.  That  so  soon  as 
the  said  work  is  let  to  some  responsible  person, 
it  shall  be  the  duty  of  the  said  engineer,  or  other 
person,  to  lease  out  a  portion  of  the  water-power 
by  this  Act  created,  not  exceeding  in  all,  what 
would  be  sufficient  to  propel  thirty  run  of  stones, 
at  the  same  prices  ana  upon  the  same  terms  and 
conditions  as  water-power  under  similar  advan- 
tages is  leased  at  other  placesupon  the  said  canal, 
and  it  is  made  the  duty  of  the  said  engineer,  or 
other  person,  before  leasing  the  same,  to  give  at 
least  two  months'  notice  oi  the  time,  terms  and 
conditions  upon  which  the  same  will  be  leased, 
in  the  newspapers  published  in  the  said  county 

Sec.  5.  Beit  Jurther  enacted,  That  it  shall  be 
the  duty  of  the  said  engineer,  or  othev  person, 
as  the  agent  on  behalf  of  the  State,  for  the  pur- 
pose of  securing  to  the  State  the  advantages  by 
this  Act  contemplated,  to  purchase  of  the  owner 
or  owners  of  land  lying  adjacent  to  the  place 
where  said  water-power  is  to  be  located,  such 
real  estate,  not  exceeding  in  all  four  acres,  as 
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may  be  necessary  to  carry  into  effect  the  pro- 
visions of  this  Act,  at  such  reasonable  prices  as 
may  be  agreed  upon  by  the  said  agent  and  the 
owner  or  owners  thereof;  and  in  case  of  disa- 
greement, at  such  prices  as  may  be  fixed  by  per- 
sons chosen  by  the  said  agent  and  the  said  own- 
ers; Provided,  That  in  no  case  shall  the  prices 
paid  by  the  State  for  such  land  exceed  what  has 
heretofore  been  paid  for  such  property  under 
the  same  or  similar  advantages,  and  for  such 
real  estate  so  purchased  the  said  agent  shall 
5121  toKe  a  conveyance  to  the  State  by  deed  in  fee 
simple;  And  provided  further,  That  nothing  in 
this  Act  contained  shall  be  so  construed  as  to 
authorize  any  interference  whatever  with  the 
navigation  of  said  canal. 

Sec.  6.  Be  it  further  enacted,  That  this  law 
shall  be  in  force  from  and  after  its  passage." 

Under  the  authority  of  this  Act  James  Spears 
and  Reed  Case  entered  into  a  contract  with  the 
State  to  do  the  work  required,  upon  the  terms 
proposed,  and  before  the  1st  of  December,  1848, 
had  it  all  done.  On  the  10th  of  January,  1846, 
another  Act  was  passed,  by  which  it  was  made 
the  duty  of  the  officer  having  charge  of  the 
canal  east  of  Tippecanoe  to  settle  as  soon  as  pos- 
sible with  the  contractors,  and  give  them  a  cer- 
tificate for  the  amount  found  their  due,  to  be 
paid  out  of  the  rents  derived  from  the  power 
created  by  what  had  been  done,  and  also  pro- 
viding that  the  certificate  should  draw  interest 
from  the  time  the  contract  was  completed  until 
paid. 

The  settlement  contemplated  by  this  Act  was 
effected  on  the  20th  of  September,  1847,  and  the 
following  certificate  issued: 

"Delphi,  Sep.  20,  1847. 

I  hereby  certify  that  Spears  &  Case  have  per- 
formed work  to  the  value  of  $10,854.20  in  clean- 
ing out  the  bayou  which  extends  from  the  canal 
at  Delphi  to  the  Wabash  River,  estimating  ac- 
cording to  the  terms  of  a  coDtract  between  said 
Spears  &  Case  and  S.  Fisher,  Commissioner  of 
the  W.  &  E.  Canal,  dated  May  1, 1842,  made  in 
pursuance  of  an  Act  entitled  '  An  Act  Relative 
to  Water-Power  at  the  Town  of  Delphi,  in  Car- 
roll County,  approved  January  20, 1842. '  And 
according  to  the  provisions  of  an  Act  entitled 
'  An  Act  Authorizing  a  Settlement  with  Spears 
&  Case  for  Work  Done  on  the  Side  Cut  at  Del- 
phi, in  Carroll  County,  approved  January  19, 
1846,'  the  said  Spears  &  Case  are  entitled  to 
receive  interest  on  said  sum  until  paid.  And  I 
certify  also  that  said  work  was  performed  prior 
to  the  first  day  of  December,  1848. 

8.  Fisher, 
Oen'l  Bup't  W.  dk  B.  Canal." 

On  the  29th  day  of  May,  1846,  the  State  leased 
to  George  Robertson,  at  an  agreed  rent,  a  suffi- 
cient amount  of  power  made  available  by  the 
work  done  by  Spears  &  Case  to  propel  three  runs 
of  stone.  Of  this  lease  Enoch  Rheinhart  is  the 
present  assignee  and  owner.  He  still  uses  the 
>13]  water.  All  the  rents  derived  from  this  lease 
down  to  November  1,  1875,  have  been  paid  and 
accounted  for  to  Spears  &  Case. 

In  the  construction  of  the  canal  it  became  nec- 
essary to  take  the  water  from  the  St  Joseph 
River,  neav  Fort  Wayne.  In  doing  this  the 
power  which  supplied  certain  mills  that  had 
been  erected  on  that  river  by  Henry  Johns  was 
taken  away,  and  on  the  11th  of  February,  1848, 
the  flowing  statute  was  passed  for  his  relief: 
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'  An  Act  for  the  Relief  of  Hbhrt  Johns. 

Whereas,  Henry  Johns,  of  the  County  of  Al- 
len, previous  to  the  commencement  of  the  Wa- 
bash &  Erie  Canal,  was  the  owner  of  a  valuable 
mill  privilege  or  water-power  on  the  St.  Joseph 
River,  and  had  erected  valuable  mills  thereon; 
and  whereas,  the  State  of  Indiana  did  after- 
wards erect  a  feeder  dam,  to  supply  with  water 
the  summit  level  of  the  Wabash  and  Erie  Canal, 
above  the  mills  erected  by  said  Johns,  on  the 
8t.  Joseph  River,  thereby  abstracting  from  tLe 
mills  aforesaid,  about  5,000  cubic  feet  of  water 
per  minute,  which,  in  low  stages  of  water,  is 
all  the  water  contained  in  the  said  River  St. 
Joseph,  and  renders  wholly  useless  the  mills 
erected  by  said  Johns;  therefore, 

Sec.  1.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Indiana,  That  the  Commissioner 
of  the  Wabash  and  Erie  Canal  be,  and  is  hereby, 
directed  to  cause  to  be  supplied  to  the  said 
Henry  Johns,  his  heirs  and  assigns  forever,  from 
the  Wabash  and  Erie  Canal,  at  the  Town  of 
Fort  Wayne,  in  the  County  of  Allen,  on  land 
now  owned  or  to  be  purchased  by  said  Johns,  a 
sufficient  quantity  of  water  to  propel  three  pair 
of  burr  millstones  free  of  any  toll  or  water-rent, 
and  continue  to  supply  the  same  for  the  use  of 
said  Johns,  bis  heirs  and  assigns  forever,  at  all 
times  when  the  same  shall  not  be  needed  to  fill 
the  contracts  heretofore  made  with  Samuel  Ed- 
sall  and  Hamilton  &  Williams,  or  required  for 
the  purpose  of  navigating  said  canal;  Provided, 
That  the  said  Johns  shall,  for  himself,  his  heirs 
\nd  assigns,  release  to  the  State  of  Indiana  all 
claims  against  the  State  for  the  abstraction  of 
water  from  the  St  Joseph  River  to  supply  the 
Wabash  and  Erie  Canal,  and  shall  also  credit 
in  full,  any  or  all  awards  or  judgments  that  shall 
have  been  recovered  by  said  Johns  against  the 
State  for  the  abstraction  of  any  water-power. 

8ec.  2.  This  Act  shall  take  effect  and  be  in 
force  from  and  after  its  passage." 

In  accordance  with  the  provisions  of  this  stat- 
ute, and  to  carry  it  into  effect,  the  following  [514] 
agreement  was  entered  into  between  Johns  anu 
the  State  on  the  6th  of  July,  1848: 

"This  agreement,  made  this  6th  day  of  July. 
1848,  between  the  State  of  Indiana,  party  of 
the  first  part,  by  8.  Fisher,  Commissioner  of  the 
Wabash  &  Erie  Canal,  thereto  duly  authorized 
by  law,  and  Henry  Johns,  of  the  second  part, 
witnesseth: 

That  said  party  of  the  first  part,  in  consider- 
ation of  the  covenants  and  releases  hereinafter 
contained,  and  upon  the  express  condition  that 
the  party  of  the  second  part  shall  at  all  times 
comply  with  all  and  singular  the  limitations 
and  conditions  hereinafter  contained,  and  shall, 
in  every  respect,  perform  all  the  stipulation* 
of  the  agreement  by  said  party  to  be  performed, 
agrees  to  lease  to  said  paid  party  of  the  second 
part  forever,  subject  to  the  restrictions,  limita- 
tions and  conditions  hereinafter  contained,  the 
use  and  occupation  of  so  much  of  the  surplus 
water  (not  required  for  purposes  of  navigation, 
or  to  fill  the  contracts  heretofore  made  with 
Samuel  Edsall  and  Hamilton  &  Williams),  at 
the  Town  of  Fort  Wayne,  to  be  used  on  lot 
number  nine  (9)  of  the  county  addition  to  said 
town,  as  will  be  sufficient,  when  properly  ap- 
plied on  an  overshot  wheel  of  sixteen  feet  di- 
ameter, with  the  proper  gearing,  to  be  approved 
by  the  commissioners  of  said  canal,  to  propel 
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three  run  of  four  and  a  half  feet  millstones, 
grinding  at  the  rate  of  five  bushels  per  hour 
each,  to  be  applied  to  such  manufacturing 

fiurpoees  as  the  said  second  party  may  choose, 
t  is  understood  that  the  second  party  to  this 
agreement  is  entitled  to  the  same  quantity  of 
water,  whenever  there  is  a  surplus  in  the  canal 
as  above,  that  Allen  Hamilton  and  Jesse  L. 
Williams  are  entitled  to  under  the  lease  bear- 
ing date  29th  of  November,  1842.  The  water 
will  be  taken  by  a  head-race  from  the  canal,  at 
the  place  above  described,  and  after  passing 
over  the  wheel  will  be  conducted  by  a  suitable 
tail-race,  into  the  St.  Mary's  River.  The  flow 
of  water  to  the  wheel  will  be  regulated  and  con- 
trolled by  a  permanent  regulating  weir,  to  be 
constructed  m  the  most  substantial  manner, 
with  stone  side  and  breast  walls,  agreeably  to 
a  plan  to  be  furnished  by  the  commissioner  of 
the  canal,  to  be  built  in  every  respect  according 
to  his  directions,  as  not  to  endanger  the  safety 
of  the  canal  in  any  manner  whatever.  And 
it  is  understood  that  the  necessary  regulating 
weir,  head-race,  and  trunk  to  conduct  the  wa- 
ter to  the  wheel,  and  the  tail-race  to  pass  it  from 
the  wheel  as  above  specified, are  to  be  construct- 
ed by  the  party  of  the  second  part  at  his  own 
(515]  expense  and  according  to  the  direction  of  the 
commissioner  aforesaid,  and  to  be  kept  in  good 
repair,  so  as  to  prevent  the  waste  of  water;  and 
If  at  any  time  during  the  continuance  of  this 
lease  any  breach  or  other  injury  shall  occur  to 
the  canal  in  consequence  of  the  race  or  trunk 
not  being  faithfully  constructed,  or  being  suf- 
fered to  be  out  of  repair,  or  from  any  negli- 
gence of  any  person  employed  about  the  mills, 
then  the  said  party  of  the  second  part  shall  for- 
feit and  pay  to  the  State  the  whole  cost  of  re- 
pairing such  breach  or  injury;  and  if  the  said 
party  of  the  second  part  shall  refuse  or  neglect 
to  rebuild,  repair  or  strengthen  said  regulating 
weir  or  other  works  necessary  to  the  security  of 
the  canal,  after  being  notified  in  writing  by  the 
commissioner,  superintendent,  or  other  proper 
agent  of  the  State  that  such  removal  is  necessa- 
ry for  the  safety  of  the  canal,  such  refusal  or 
neglect  shall  subject  the  party  of  the  second 
part  to  a  forfeiture  of  this  contract  or  lease  at 
the  option  of  the  commissioner  or  other  agent 
of  the  State  thereto  duly  authorized. 

It  is  expressly  understood  by  the  parties  here- 
unto that  the  first  party  docs  not  agree  to  fur- 
nish water  to  the  second  party  except  at  such 
times  as  there  is  a  surplus  over  and  above  what 
is  required  for  purposes  of  navigation  and  to 
supply  existing  contracts  with  Samuel  Edsall 
and  Hamilton  &  Williams.  And  the  right  is 
also  reserved  by  the  first  party  to  draw  the 
water  from  the  canal  whenever  it  may  be  neces- 
sary to  repair  or  prevent  breaches,  take  out 
bars,  or  make  any  repairs  whatever. 

And  the  second  party,  for  and  in  considera- 
tion of  the  right  to  the  use  and  occupation  of 
said  water,  agrees  to  release,  and  does  hereby 
release,  for  himself,  his  heirs  and  assigns  for- 
ever, all  claim  or  claims  against  the  State  of 
Indiana  for  damages  heretofore  done  or  that 
may  hereafter  be  done  to  any  property  now  or 
heretofore  owned  by  him,  the  said  Henry 
Johns,  in  consequence  of  diverting  water  from 
the  St.  Joseph  River  to  supply  the  Wabash  and 
Erie  Canal  and  the  mills  erected  or  to  be  erected 
thereon  or  supplied  therefrom. 
See  15  Otto. 


knA  the  said  Henry  Johns  hereby  releases  to 
the  8  tate  of  Indiana  all  his  right  and  title  to  the 
water  flowing  in  the  St.  Joseph  River  whenever 
the  same  may  be  necessary  for  the  supply  of 
the  canal  and  mills  aforesaid. 

And  the  said  Henry  Johns  acknowledges  the 
foregoing  lease  as  being  in  full  payment  for  all 
awards  of  damages  heretofore  made  and  for  all 
damages  done  or  hereafter  to  be  done  by  divert- 
ing the  water  as  aforesaid.  .     _ . 

And  it  is  understood  by  the  parties  hereto  i&lttJ 
that  the  second  party  is  to  pay  no  rent  other 
than  releasing  the  first  party  from  the  payment 
of  damages  as  above ;  ana  tms  agreement  is  made 
in  pursuance  of  and  with  a  view  to  carry  out 
an  Act  of  the  legislature,  entitled  4 An  Act  for 
the  Relief  of  Henry  Johns,'  approved  Feb. 
11, 1848. 

In  testimony  whereof  we.  the  parties  to  this 
agreement,  have  hereunto  set  our  hands  and 
seals  the  day  and  year  first  above  written. 

S.  Fisher,  [seal.] 
Com.  W.  <t  E.  Canal. 
Henry  Johns.  [seal.] 
Signed  and  sealed  in  presence  of 

Axex.  McCULI/OCH." 
All  the  rights  conferred  by  this  agreement 
or  grant  are  now  owned  by  French,  Hanna  & 
Co. 

The  dtate  having  become  embarrassed  by 
reason  of  its  large  indebtedness,  growing  out  of 
the  construction  of  this  canal  and  other  pub- 
lic improvements,  passed  an  Act,  on  the  19th 
of  January,  1846,  to  provide  for  the  liquidation 
of  the  debt,  by  which  new  certificates  of  state 
stock  were  to  be  issued.  One  of  these  certifi- 
cates, representing  one  half  the  debt,  was  to 
be  provided  for  by  taxation  in  the  usual  way, 
and  the  other,  representing  the  other  half,  out 
of  the  lands,  tolls  and  revenues  of  the  canal. 
As  an  instrument  for  carrying  into  effect  the  ar- 
rangement in  respect  to  the  half  of  the  debt  pay- 
able out  of  the  tolls,  etc.,  the  Board  of  Trustees 
of  the  Wabash  and  Erie  Canal  was  created  and 
constituted  a  body  corporate,  to  which,  on  the 
80th  of  July,  1847,  a  conveyance  was  executed 
as  provided  for  in  section  8  of  the  Act,  which 
is  as  follows: 

"Sec.  8.  So  soon  as  said  Trustees  shall  have 
been  elected  or  appointed  as  aforesaid,  it  shall 
be  the  duty  of  the  Governor,  in  the  name  and 
under  the  seal  of  the  State,  to  execute  and  de- 
liver to  said  Trustees,  by  the  corporate  name 
of  the  Board  of  Trustees  of  the  Wabash  and 
Erie  Canal,  a  deed  or  patent  for  the  bed  of  the 
Wabash  and  Erie  Canal,  and  its  extensions, fin- 
ished and  to  be  finished,  from  the  Ohio  state 
line  to  Evansville,  including  its  banks,  mar- 
gins, tow-paths,  side-cuts,  feeders,  basins,  right 
of  way,  locks,  dams,  water-power  and  struct- 
ures, and  all  materials  provided  or  collected  for 
its  construction;  and  all  the  property,  right,  ti- 
tle and  interest  of  the  State  in  and  to  the  same,  .  5  j  <j 
with  all  its  appurtenance;  and  also  all  the  lands  1 
and  lots  (not  sold  or  disposed  of)  heretofore 
given,  granted,  or  donated  by  the  General  Gov- 
ernment to  the  State,  to  aid  in  the  construc- 
tion of  said  canal,  or  any  part  of  it,  or  which 
may  be  hereafter  acquired  under  or  by  reason 
of  any  existing  grant,  and  all  moneys  due  and 
to  grow  due,  and  remaining  unpaid  on  account 
of  any  sale  or  sales  heretofore  made  of  any 
canal  lands  so  donated,  and  all  moneys  due,  or 
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to  grow  due  on  account  of  any  existing  leases 
of  any  water-power  or  other  privilege  on  said 
canal,  its  side-cuts,  feeders,  basins  or  other  ap- 
purtenances ;  said  Board  of  Trustees  to  have, 
bold,  possess  and  enjoy  the  same  as  fully  and 
absolutely  as  the  State  can  or  could  do;  subject, 
nevertheless,  to  all  existing  rights  and  equities 
against  the  State  on  account  of  the  same,  or  any 
part  thereof,  or  liabilities  of  the  State  growing 
out  of  or  in  relation  thereto;  and  the  same  to  be 
held  by  said  Trustees  in  trust  and  security  for 
the  uses  and  purposes  following ;  that  is  to 
say—" 

It  is  unimportant  in  this  case  to  notice  the 
spec ili cations  in  respect  to  the  trust  any  further 
than  to  say  that  the  Trustees  were  given  no 
power  to  sell  the  canals. 

The  Trustees  took  possession  under  this  con- 
veyance, and  on  the  5th  of  July,  1852,  executed 
a  lease  to  Spears,  Case  &  James  P.  Dugan  of 
water  at  Delphi  equivalent  to  three  millstone 

Kwers,  reserving  a  certain  agreed  rent.  This 
isc  is  now  owned  and  the  power  used  by  Ab- 
ner  H.  Owen,  and  the  Trustees  accounted  to 
Spears  &  Case  for  all  rents  collected  under  its 
provisions  down  to  November  1, 1875. 

On  the  19th  of  November,  1874,  Jonathan  K. 
Gapen,  a  holder  of  certain  of  the  certificates  of 
stock  provided  for  in  the  conveyance  to  the 
Trustees,  filed  a  bill  in  equity  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Indiana,  against  the  Trustees,  in  behalf  of  him- 
self and  the  other  holders  of  the  same  class  of 
securities,  setting  forth  in  substance  that  by 
reason  of  the  failure  of  revenues  from  the  canal 
it  was  impossible  to  keep  it  in  a  condition  for 
use;  that  the  trust  was  insolvent  and  the  trust 
property  rapidly  falling  into  decay,  and  pray- 
ing "That  the  pledge  and  appropriation  recited 
in  said  stocks  shall  be  effectuated  and  the  said 
canal  and  its  appurtenances  and  lands  may  be 
decreed  to  be  sold  in  such  manner  and  on  such 
terms  as  the  court  may  deem  best  for  the  inter- 
ests of  those  entitled  to  share  in  the  proceeds 
thereof,  and  so  as  to  bring  the  highest  price 
therefor,  and  so  as  to  vest  title  in  the  purchaser 
or  purchasers  thereof,  with  the  right  and  duty 
to  impose,  maintain,  and  operate  the  same  and 
518]  receive  and  enjoy  the  future  tolls  and  revenues 
thereof  as  fully  in  all  respects  as  the  State 
might  originally  have  done,and  on  such  sale  be- 
ing made  and  the  proceeds  brought  into  court, 
your  orator  prays  that  the  said  fund  may  be  di- 
vided among  himself  and  all  other  holders  of 
said  canal  stocks  according  as  their  several  own- 
erships, amounts  and  priorities  may  be  from 
time  to  time  established:  to  the  satisfaction  of 
the  court  and  so  decreed." 

To  this  suit  neither  Spears  &  Case,  nor  Johns, 
nor  anyone  representing  their  interests,  was 
madt  a  party.  The  Trustees  of  the  canal  were 
the  only  defendants,  and  on  the  24th  ot  Decem- 
ber, 1875,  a  decree  was  made  "That  the  Wabash 
and  Erie  Canal,  including  its  banks,  margins, 
tow-paths,  aide-cuts,  feeders,  basins,  rights  of 
way,  locks,  dams, water-powers  and  structures, 
together  with  all  its  appurtenances;  also  all 
lands  and  lots  *  *  *  belongingtc  the  trust 
and  vested  in  the  Trustees  of  the  Wabash  and 
Erie  Canal."  be  sold  Under  this  decree  all  that 
part  ot  the  main  line  of  the  canal  from  the 
western  boundary  of  the  City  of  La  Fayette  to 
the  Ohio  state  line  was  sold  to  William  Flem- 


ing  for  $85,500.   This  sale  was  confirmed  on 
the  12th  of  February.  1877. 

On  the  7th  of  July,  1877,  before  any  final 
distribution  of  the  proceeds  of  the  sale  had  been 
made,  Spears,  for  himself  and  as  surviving- 
partner  of  the  late  firm  of  Spears  &  Case,  ana 
the  widow  and  children  of  Case,  who  had  be- 
fore that  time  died,  filed  an  intervening  peti- 
tion, called  in  the  record  a  cross-bill,  in  which 
they  set  forth  their  connection  with  the  water- 
power  at  Delphi,  substantially  as  has  been  al- 
ready stated,  and  alleged  that  were  was  still  due 
them  from  the  State,  on  the  certificate  which 
they  held,  the  sum  of  $24,678.86.  They  then 
averred  that  the  purchasers  of  the  canal  had  col- 
lected the  water-rents  under  the  leases  owned 
by  Rheinhart  and  Bowen  that  fell  due  after  No- 
vember 1,  1875,  and  refused  to  account  to 
them,  and  that  there  was  sufficient  surplus  wa- 
ter in  the  canal  at  Delphi  to  supply  power  for 
the  stipulated  amount  of  thirty  runs  of  stones, 
which  the  trustees  had  declined  to  lease  previ- 
ous to  the  sale. 

The  prayer  of  their  petition  was  as  follows:   f  519] 

"That  upon  the  final  hearingof  this  cause  the 
court  will  order,  adjudge  and  decree  that  the 
sum  which  shall  be  found  to  be  due  to  the 
plaintiffs  shall  be  paid  by  the  said  Samuel  B. 
Gookins,  as  such  receiver,  out  of  the  funds 
now  in  his  hands;  or  if  the  court  shall  be  of 
opinion  that  the  plaintiffs  are  not  legally  enti- 
tled to  any  relief  hereinbefore  prayed  for,  then 
they  pray  that  it  shall  be  ordered,  adjudged, 
and  decreed  by  the  court  that  they  be  entitled 
to  demand  and  receive  from  the  said  lessees  and 
their  assigns  all  sums  of  money  due  from  them 
for  the  rent  of  the  water-power,  as  aforesaid,  or 
that  may  accrue  from  the  1st  day  of  May,  1877; 
that  a  receiver  be  appointed  to  take  charge  of 
the  said  water-power,  manage  and  control  the 
same,  and  collect  the  rents  therefrom  and  apply 
the  same  to  the  payment  of  the  claim  of  the 
plaintiffs  until  the  same  is  fully  paid;  and  that 
the  said  receiver  shall  be  authorized  and  em- 
powered to  make  such  additional  leases  of  the 
said  water-power  as  can  be  safely  done  without 
interfering  with  the  navigation  oi  the  said  canal, 
but  not  to  exceed  thirty  run  of  stone;  that  the 
said  purchasers  and  owners  of  the  said  canal 
from  the  City  of  Logansport  to  the  City  of  La 
Fayette,  as  aforesaid,  be  required  to  keep  and 
maintain  the  dam,  lock  and  canal  in  good  con- 
dition; to  preserve  and  maintain  said  water- 
power  at  the  said  City  of  Delphi,  and  that  the 
said  receiver  be  required  to  compel  the  leasees 
of  the  said  water-power  to  keep  and  perform 
the  stipulations  contained  in  the  leases  afore- 
said, as  to  making  of  repairs  of  the  said  canal; 
and  for  all  other  and  further  relief  to  which  the 
plaintiffs  are  entitled  by  virtue  of  matters  and 
things  hereinbefore  stated." 

On  the  15th  of  May,  1878,  French,  Hanna  & 
Co.,  as  assignees  of  Johns,  filed  their  interven 
ing  petition  in  the  cause,  also  called  in  the  rec 
ord  a  cross-bill,  in  which  they  set  forth  the 
facts  in  rela^on  to  the  power  granted  to  Johns, 
substantially  as  has  already  been  stated,  and 
then  averred  as  follows: 

"  Your  petitioners  further  show  that,  in  ex- 
pectation of  the  permanent  enjoyment  of  said 
water-power,  they  have  erected  large  and  ex- 
tensive woolen-mills  on  said  lot  nine  (8)  in  Fort 
Wayne,  at  a  coat  of  $25,000,  and  for  many  years 
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have  been  operating  the  same  by  means  of  said 
water-power  on  said  canal  so  granted  to  said 
Johns,  and  thence  conveyed  to  them;  that  the 
part  of  said  canal  in  Allen  County,  including 
that  supplying  said  water-power,  is  still  kept 
up  by  said  purchasers.  That  said  water-power 
is  of  great  value  to  your  petitioners,  as  was  the 
grant  made  by  said  Johns  on  the  river. for  the 
same;  that  the  annual  value  of  said  water-power 
is  at  least  $1,500,  and  the  aggregate  value  of  the 
same  is  not  less  than  $25,000,  and  in  the  sale  of 
said  canal  the  water-power  so  granted  to  said 
John*  and  now  owned  by  petitioners  added  at 
least  $20,000  to  the  price  paid  and  to  the  fund 
now  in  court.  Your  petitioners  further  show 
that  by  said  sale  so  made  of  said  canal  property, 
of  every  nature  and  description,  a  large  fund, 
to  wit:  $150,000,  has  been  realized,  and  is  now 
in  the  custody  of  this  court,  and  that  of  said 
fund  at  least  $50,000  has  been  derived  from  the 
sale  of  that  part  of  said  canal  which  is  supplied 
with  water  only  by  the  feeder  constructed  to 
divert  the  water,  and  from  the  water  in  fact  di- 
verted from  the  St.  Joseph  River  above  the  mill 
of  said  Johns,  as  aforesaid,  and  which  was  so 
ceded  by  said  Johns  to  the  State,  as  aforesaid, 
and  that  of  said  $50,000  so  realized  at  least  four 
fifths  was  derived  from  the  sale  of  the  water- 
powers  on  said  canal  made  by  the  water  so  di- 
verted from  the  mill  of  said  Johns  and  ceded  to 
the  State,  as  aforesaid,  as  the  condition  for  the 
grant  of  said  perpetual  water-power  to  him; 
tha*  said  purchasers  contend  that  said  property 
was  sold  to  them  absolutely  free  and  clear  of 
all  claims  of  your  petitioners;  while  it  is,  on  the 
other  hand,  pretended  by  the  receiver  and  said 
Trustees  that  your  petitioners  have  no  claim 
whatever  on  said  funds,  whereas  your  petition- 
ers insist  that,  as  they  had  a  claim  in  the  nat- 
ure of  a  personal  liability  against  said  State, 
that  the  same  was  assumed  by  said  Trustees, 
and  that  their  said  claim  was  and  is  a  charge 
not  only  on  said  fund,  but  that  it  also  follows 
said  property  into  whosesoever  hands  it  passes. " 
The  prayer  of  the  petition  is  as  follows: 
"  But  insomuch  as  there  is  great  danger  that, 
from  the  abandonment  ot  said  canal  as  a  pub- 
lic highway,  it  may  go  to  ruin,  and  your  peti- 
tioners' claim  upon  the  property  itself  become 
of  little  value,  and  by  reason  of  your  petition- 
ers* manifest  equity  in  the  premises,  and  foras- 
much as  this  large  fund,  so  derived  from  the 
[521]  sale  of  said  property,  is  now  in  the  custody  of 
this  court  for  distribution  to  all  parties  equita- 
bly interested  therein,  and  forasmuch  as  all  the 
parties,  as  well  the  purchasers  as  the  original 
complainants  and  defendants  herein,  are  still 
before  the  court  for  the  settlement  of  all  equi- 
ties in  the  premises: 

Your  petitioners  pray  that  they  have  leave 
to  file  this  their  intervening  petition;  that  said 
parties  to  this  original  suit,  the  said  8amuel  B. 
Gookins,  as  such  receiver,  and  the  said  Wil- 
liam Fleming,  John  H.  Bass,  Oscar  A.  Simons, 
James  Lillie,  George  J.  Bippus  and  Robert  Si- 
mon ton,  as  purchasers,  and  each  of  them,  be 
required  to  make  full  and  true  answer  in  the 
premises,  and  show,  if  they  can,  why  your  pe- 
titioners should  not  be  paid  out  of  said  fund  any 
damages  which  they  may  sustain  by  reason  of 
the  abandonment  of  said  canal  by  the  State  and 
by  said  Trustees,  and  why  the  estate  of  said  pur- 
chasers in  said  property  shall  not  be  declared 
See  15  Otto. 


to  be  servient  to  that  o/  your  petitioners,  and 
upon  the  hearing  will  Your  Honors  grant  to 
your  petitioners  all  such  relief  as  may  be  just, 
equitable  and  proper." 

Id  each  of  the  petitions  it  was  stated  that 
Fleming, the  original  purchaser,  had  transferred 
a  part  of  the  property  to  others.  All  these  pur 
chasers,  as  well  as  Fleming,  the  Trustees  of  the 
canal,  Gapen  and  Gookins,  who  in  the  progress 
of  the  cause  had  been  appointed  receiver,  were 
named  in  the  petitions  as  defendants,  and  they 
all  appeared  and  filed  demurrers.  These  de- 
murrers were  sustained  below  and  the  petitions 
dismissed.  From  the  decrees  to  that  effect  the 
present  appeals  were  taken. 

The  first  questions  to  be  settled  relate  to  the 
rights  of  Spears  &  Case,  Johns,  and  the  Trustees 
of  the  canal  respectively,  unuer  their  several 
contracts  with  the  State. 

1.  As  to  Spears  &  Case. 

To  our  minds  it  is  clear  that  the  effect  of  what 
was  done  with  these  parties  was  to  convey  to 
them  a  property  right  in  the  rents  produced  by 
leasing  the  water-power  made  available  through 
their  work,  to  continue  until  the  compensation 
stipulated  for  was  paid  in  full.  The  State  as- 
sumed no  pecuniary  obligation  in  the  contract 
that  was  made,  and  Spears  &  Case  agreed  to 
look  only  to  the  rents  for  their  pay.  To  this  tK9S 
end  the  State  "  appropriated,"  that  is  to  say,  set  l**2^ 
apart,  the  rents  for  the  use  of  Spears  &  Case,  and 
made  itself  a  trustee  to  collect  and  pay  them  over 
asf  ast  as  received.  No  other  reasonable  construc- 
tion can  be  given  to  the  language  of  the  statute 
on  which  the  rights  of  the  parties  depend.  In 
effect  the  State  said  to  the  contractors,  "If  you 
will  do  the  work  necessary  to  create  the  power, 
or,  in  other  words,  if  you  will  make  the  water 
in  the  canal  available  for  power  at  the  place  des- 
ignated, you  shall  have  the  revenues  which  ac- 
crue from  the  use  of  the  power  so  created  and 
made  available,  until  you  are  paid  for  your 
work  at  the  agreed  rate."  The  undertaking  on 
the  part  of  the  State  was  not  to  pay  out  of  a 
particular  fund,  but  that  the  fund  when  raised 
should  belong  to  the  contractors.  The  debt  was 
in  reality  not  a  charge  against  the  State,  but 
against  the  water-power.  The  language  in  this 
statute  is  even  more  explicit  than  that  in  the  5th 
section  of  the  Act  of  1882,  which  this  court  held 
in  Trv*tce$  v.  Been,  2  Black,  448  [67  U.  S., 
XV II., 827], created  a  lien  on  the  canal,  its  lands 
and  revenues,  as  security  for  the  bonds  that 
were  issued.which  could  not  be  devested  by  any 
subsequent  legislation.  Here  the  very  statute 
which  authorized  the  creation  of  the  power  "ap- 
propriated" the  revenue  to  be  derived  from  the 
power  primarily  to  the  payment  of  the  expense 
of  its  creation,  and  expressly  provided  that  pay- 
ment of  such  expense  should  not  be  made  in 
any  other  way.  Not  only  did  the  contractors 
agree  to  look  alone  to  the  rents  for  their  com- 
pensation, but  the  State  appropriated  the  rents 
to  their  use.  There  was  both  the  giving  and 
taking  which  operated  as  a  complete  transfer, 
at  least  in  equity. 

Our  conclusion,  then,  is,  that  from  the  time 
Spears  &  Case  completed  the  work  under  their 
contract,  the  State  held  the  water-power  made 
available  by  what  they  had  done  to  the  extent 
of  the  amount  required  to  propel  thirty  run  of 
stone,  in  trust  to  lease  on  the  terms  and  condi- 
tions specified,  whenever  it  could  be  done  with- 
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out  detriment  to  navigation,  and  pay  over  the 
rents  as  received  to  Spears  &  Case  until  their 
claim  was  satisfied.  In  fact  the  State  never  be- 
came the  beneficial  owner  of  the  power  that 
was  created.  From  the  time  of  its  creation  it 
belonged  in  equity  to  Spears  &  Case  until  their 
charge  upon  it  was  paid.  The  State  held  the 
legal  title  coupled  with  authority  to  make  the 
contemplated  leases,  but  this  was  to  be  for  the 
use  and  benefit  of  Spears  &  Case  so  long  as  any- 
thing remained  due  to  them  for  what  they  had 
S3]  done.  Such  was  the  manifest  intention  of  the 
parties,  and  that,  in  a  court  of  equity,  is  enough. 
Ketehum  v.  St.  Louis,  101  U.  S.,  816  [XXV., 
1002].  It  is  no  doubt  true  that  Spears  &  Case 
in  their  contract  assumed  the  risk  of  a  loss  of 
the  power  by  the  decay  or  destruction  of  the 
canal,  and  that  the  State  was  under  no  binding 
obligation  to  keep  up  the  repairs  so  as  to  sup- 
ply the  power;  but  that  is  not  the  case  pre- 
sented by  this  demurrer,  for  it  is  expressly 
averred  that  the  canal  is  still  maintained,  and 
that  the  water  is  being  furnished  to  the  differ- 
ent lessees  under  their  respective  leases.  For 
all  the  purposes  of  the  present  appeal,  we  must 
take  that  averment  as  true.  If  the  facts  are 
otherwise,  it  may,  perhaps,  be  shown  in  de- 
fense. 

2.  As  to  Johns  and  his  assignees. 

Here,  we  think,  was  an  absolute  grant,  for  a 
valuable  consideration,  by  the  State  to  Johns, 
of  the  right  to  draw  water  from  the  canal  for 
the  purpose  and  on  the  terms  and  conditions 
specified.  It  was  not  a  grant  of  the  lands  on 
which  the  canal  was  built,  but  of  the  right  to 
draw  water  from  the  canal  to  be  used  in  lieu 
of  that  which  had  been  taken  away.  Originally 
Johns  took  the  power  directly  from  the  river 
to  his  mill.  Under  his  grant  he  was  allowed 
to  draw  it  through  the  canal,  subject  to  the 
limitations  and  restrictions  provided  for.  The 
only  substantial  difference  between  his  rights 
and  those  of  the  other  lessees  of  power  was,  that 
they  were  to  pay  rent  at  stated  periods  for  the 
water  they  used,  while  he  was  to  draw  without 
payment  of  rent,  in  consideration  of  his  release 
of  the  damages  he  had  sustained  by  the  diver- 
sion of  the  water  from  the  river  to  the  canal. 
What  he  got  was  the  grant  of  a  right  to  enter 
on  the  canal  and  draw  water  therefrom  to  his 
mill  whenever  and  so  long  as  there  was  a  sur- 
plus over  what  was  wanted  for  navigation  and 
the  supply  of  the  earlier  leases.  This  was  a 
property  right,  and  the  legitimate  subject  of 
grant.  De  Witt  v.  Harvey,  4  Gray,  488.  Johns 
could  not,  any  more  than  Spears  &  Case,  com- 
pel the  State  to  keep  the  canal  in  repair  so  as 
to  give  him  the  water,  but  as  long  as  the  canal 
was  maintained  and  the  water  furnished,  he  had 
the  right  to  draw.  In  this  petition,  as  in  that  of 
Spears  &  Case,  it  is  expressly  averred  that  the 
canal  is  still  maintained  and  supplied  with 
water. 

3.  As  to  the  trustees  of  the  canal. 

24]  By  an  express  provision  in  the  grant  to  the 
Trustees,  their  title  was  made  subject  to  all  ex- 
isting rights  and  equities  against  the  State  on 
account  of  the  property  conveyed,  or  any  part 
thereof,  and  to  all  liabilities  of  the  State  grow- 
ing out  of  or  in  relation  thereto.  In  other 
words,  the  State  conveyed  all  its  remaining 
interest  in  the  canal,  and  the  Trustees  took 
what  they  got,  charged  with  the  same  trusts, 


and  incumbered  by  the  same  liabilities  that 
rested  on  it  when  the  grant  was  made.  It  fol- 
lows that  whatever  property  rights  Spears  & 
Case  or  Johns  had  in  the  canal  before  the 
grant,  they  retained  after  it.  All  that  the  State 
was  bound  to  do  in  respect  to  them  beloie,  the 
Trustees  must  do  afterwards.  As  the  State  was 
the  trustee  of  the  power  at  Delphi  for  the  bene- 
fit of  Spears  &  Case  when  the  transfer  was 
made,  the  Trustees  took  the  title,  subject  to  the 
same  trust,  and  became  bound  in  respect  to  its 
management  in  the  same  way  and  to  the  same 
extent  the  State  had  been  until  that  time.  Rents 
collected  after  the  transfer  were  as  much  the 
property  of  Spears  &  Case,  in  the  hands  of  the 
Trustees,  as  they  were  in  the  hands  of  the  State. 
So,  too,  in  respect  to  Johns.  Whatever  water 
he  could  draw  from  the  canal  before  the  trans- 
fer he  was  entitled  to  draw  afterwards.  All 
that  the  State  could  be  required  to  do  for  his 
benefit  at  the  time  of  the  transfer,  the  Trustees 
were  bound  to  do  while  they  held  the  property. 
The  obligations  of  the  Trustees  in  respect  to 
both  these  parties  were  precisely  the  same  as 
those  of  the  State;  no  more  and  no  less. 

V  only  remains  to  consider  whether  the  peti- 
tioners are  entitled  to  relief  in  this  suit  and  un- 
der the  form  of  proceeding  they  have  adopted. 

They  were  not  originally  parties  to  the  suit. 
No  sale  of  the  trust  property  could  be  made  in 
their  absence  which  would  dispose  of  their 
rights.  All  that  could  pass  under  such  a  sale 
would  be  that  which  was  conveyed  by  the  State 
to  the  Trustees,  to  wit:  the  canal,  etc.,  subject 
to  the  prior  rights  of.  the  petitioners.  No  decree 
binding  on  the  petitioners  could  be  rendered, 
defining  what  their  rights  actually  were.  A 

Purchaser  would  take  only  what  the  Trustees 
eld,  and  be  left  to  settle  with  the  petitioners 
as  best  he  could. 

But  while  the  petitioners  were  not,  in  fact, 
parties,  they  might  with  propriety  have  been  I***] 
made  such,  and  there  cannot  be  a  doubt  that  if 
thev  bad  intervened  before  the  decree  of  sale, 
and  asked  to  be  made  defendants,  it  would  have 
been  within  the  power  of  the  court,  with  the 
consent  of  the  complainants,  to  take  them  in. 
The  case  did  go  on  without  them,  presumably 
because  it  nowhere  appeared  until  their  inter- 
vention that  there  were  any  such  outstanding 
rights  as  they  claim.  The  decree,  as  entered,  is 
broad  enough  on  its  face  to  authorize  a  sale  of 
the  property  free  of  all  incumbrances.  The 
purchasers,  acting  00  the  idea  that  they  bought 
all  the  water-power  in  the  canal,  and  that  the 
rights  of  the  several  petitioners  had  been  extin- 
guished, claim  the  rents  under  the  Delphi 
leases  as  their  own,  and  threaten  to  cut  off  the 
supply  of  water  to  the  assignees  of  Johns  unless 
rent  is  paid  for  what  is  used.  In  this  condition 
of  things,  and  while  the  purchase  money  was 
under  the  control  of  the  court,  the  petitioners 
intervened  and  asked  to  have  their  rights  in  the 
premises  determined  before  any  final  distribu- 
tion of  the  money  was  made  To  their  inter- 
vention no  exception  is  taken  by  any  of  the 
parties.  They  are,  therefore,  to  all  intents  and 
purposes  now  to  be  treated  as  though  they  had 
originally  been  made  defendants  and  set  up 
their  demands.  It  seems  to  us  eminently  proper 
that,  before  the  money  paid  under  the  sale  is 

&ut  beyond  the  control  of  the  court,  it  should 
e  determined  what,  under  the  new  dcvelop- 
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ments,  the  rights  of  the  several  parties  in  re- 
spect to  the  nroperty  in  question  really  are. 
From  what  appears  it  is  clear  that  the  court  ex* 
pec  ted  to  sell,  and  the  purchasers  supposed 
they  were  buying,  the  whole  property  free  of 
all  incumbrances.  If  that  be  so,  the  money  in 
the  hands  of  the  court  may  not,  perhaps,  im- 
properly be  treated  as  representing  what  it  was 
supposed  would  pass  by  the  sale,  rather  than 
what  actually  did  pass  as  the  parties  stood  when 
the  decree  was  entered.  The  petitioners,  in  their 
intervening  petitions,  state  in  terms  their  will- 
ingness to  treat  the  sale  as  binding  on  them,  if 
they  can  be  paid  from  the  proceeds  what  in 
equity  represents  the  value  of  their  interest  in 
the  property  sold.  As  the  case  now  stands,  we 
see  no  reason  why  this  may  not  be  done.  But  we 
have  only  part  of  the  record  in  the  original  suit 

[5261  nere»  an^  "  may  06  that  under  -he  circum- 
1  stances  such  relief  would  not  be  just  to  the  com- 
plainants. In  that  event  it  may  be  proper  for 
the  court  to  consider  whether  the  facts  con- 
nected with  the  sale  were  such  as  to  make  it 
inequitable  to  hold  the  purchasers  to  their  pur* 
chase  subject  to  the  rights  of  the  petitioners,  in 
case  they  shall  elect  not  to  be  bound. 

Without  deciding  what  upon  the  final  hear- 
ing should  be  the  form  of  relief  afforded  the 
petitioners,  we  are  clearly  of  opinion  that  upon 
the  facts  stated  in  their  petitions  they  are  enti- 
tled to  have  their  rights  in  the  premises  ascer- 
tained and  something  done  in  their  behalf.  The 
prayer  of  the  petition  of  Spears  &  Case  is  for 
alternative  relief.  If  it  shall  be  determined  that 
their  interest  in  the  property  passes  by  the  sale, 
they  ask  to  be  paid  its  value  from  the  proceeds. 
If  it  does  not,  then  they  seek  to  have  their 
rights,  as  against  the  purchasers,  specifically  as- 
certained and  determined;  the  rents  which  huve 
accrued  and  which  may  hereafter  accrue  from 
the  Delphi  leases  paid  over  to  them,  and  the 
proper  steps  taken  to  make  the  unused  power 
at  that  point  available  for  the  liquidation  of 
what  is  still  due  on  their  certificate.  French, 
Hanna  &  Co. ,  the  assignees  of  Johns,  ask  to  be 
paid  the  value  of  the  power  which  was  granted 
to  them,  and  for  general  relief.  Under  this 
orayer  for  general  relief  the  court  will  be  au- 
thorized to  establish  their  right  to  the  use  of 
the  water  as  granted,  free  of  rent,  in  case  it 
shall  be  determined  they  are  not  entitled  to  be 
paid  the  value  of  their  power  from  the  pro- 
ceeds of  the  sale. 

Without  pursuing  the  inquiry  further,  we 
conclude  the  court  was  wrong  in  sustaining  the 
demurrers  and  dismissing  the  petitions.  The 
decreet  dismissing  the  petitions  are,  tlierefore,  re- 
verted and  tlie  causes  remanded  toitft  instruction* 
to  orerrul  the  demurrert  and  proceed  thereafter 
at  justice  may  require,  not  inconsistent  with  this 
opinion. 
Reverted. 


True  copy.  Test. 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 
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RALLS  COUNTY,  Ptff.  in  Err,, 

JOSEPH  M.  DOUGLASS. 

(See  8.  C,  16  Otto,  728-783.) 

County  bonds  issued  by  de  facto  officers— insuf- 
See  15  Otto.  U.  S..  Book  26. 


fident  defense— Missouri  county  bonds— valid 
without  being  stamped — evidence— pleading — 
construction  of  law — instruction  to  jury. 

L  County  bonds  issued  In  Missouri  by  a  de  facto 
county  court,  and  sealed  with  Uie  seal  of  the  court 
and  signed  by  the  de  facto  president,  cannot  be  im- 
peached in  the  hands  of  an  Innocent  bolder  by  show- 
ing- that  the  acting  president  was  not  de  jure  one  of 
the  justices  of  the  court. 

2.  it  cannot  be  shown,  as  a  defense  to  such  bonds 
issued  in  payment  of  subscriptions  to  the  capita] 
stock  of  a  company,  and  in  the  hands  of  innocent 
holders,  that  the  company  to  whose  stock  the  sub- 
scription was  made  was  not  organized  within  the 
time  limited  by  its  charter.  ,■ 

8.  Bonds  issued  by  counties  in  Missouri  during  the 
years  1870  and  1071,  in  payment  of  subscriptions  to 
the  stock  of  railroad  companies,  without  a  vote  of 
the  people,  arc  not  invalid  under  the  State  Consti- 
tution of  1865,  If  the  subscription  was  made  under 
authority  of  charters  granted  in  1867,  which  did  not 
require  such  a  vote  to  be  taken. 

L  Such  county  bonds  and  the  coupons  thereof 
were  admissible  in  evidence  on  the  trial  of  an  action 
against  the  county  for  the  recovery  of  the  amount 
due  thereon,  although  not  stamped  as  obligations 
for  the  payment  of  money  under  the  provisions  of 
the  internal  revenue  laws  of  the  United  States  in 
force  at  the  time  of  their  issue. 

6.  In  such  suit,  it  was  not  necessary  to  prove  the 
order  of  the  county  court  authorizing  the  president 
of  the  court  to  sign  and  the  agent  to  countersign 
the  bonds,  if  there  was  no  plea  or  answer  sworn  to 
denying  the  execution  of  the  bonds  or  coupons  sued 
on. 

6.  The  plaintiff  may  prove  that  he  was  a  bona  fide 
holder  and  owr  er  of  the  coupons  sued  on.  under  an 
averment  in  the  petition  that  he  was  the  owner 
thereof,  which  was  denied. 

7.  The  rights  of  the  parties  are  to  be  determined 
by  the  law  as  it  was  Judicially  construed  to  be  when 
the  bonds  In  question  were  put  on  the  market  as 
commercial  paper. 

8.  Where  all  the  defenses  relied  on  In  an  action 
involve  questions  of  law  only,  and  the  court  cor- 
rectly decides  the  legal  propositions  in  favor  of  the 
plaintiff,  it  is  not  error  to  instruct  the  Jury  to  bring 
in  a  verdict  for  the  plaintiff. 

[No.  185]. 

Submitted  Jan.  11, 1882.  Decided  Mar.  6, 188t. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
This  action  was  brought  in  the  court  below 
by  the  defendant  in  error  upon  certain  coupons 
detached  from  bonds  alleged  to  have  been  issued 
by  the  County  Court  of  plaintiff  in  error,  un- 
der authority  of  section  29,  of  an  Act  of  the 
General  Assembly  of  the  State  of  Missouri,  en- 
titled "An  Act  to  Incorporate  the  St.  Louis 
and  Keokuk  Railroad  Company,"  approved 
February  16,  1867.    Judgment  in  the  court  be- 
low having  been  rendered  for  the  plaintiff,  the 
County  sued  out  this  writ  of  error. 
The  case  further  appears  in  the  opinion. 
Mr.  Henry  A.  Cunningham,  for  plaintiff 
in  error. 

Mr.  John  H.  Overall,  for  defendant  in 
error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court:  [720] 

If  we  understand  correctly  the  questions  pre 
sented  in  this  case,  they  are: 

1.  Whether*,  if  county  bonds  are  issued  in 
Missouri  by  a  de  facto  county  court,  and  are 
sealed  with  the  seal  of  the  court  and  signed  by 
the  de  facto  president,  they  can  be  impeached 
in  the  hands  of  an  innocent  holder  by  showing 
that  the  acting  president  was  not  dejure  one  of 
the  justices  of  the  court. 


Not*.— Act*  of  de  facto  officer,  when  valid.  See 
note  to  Huasey  v.  Smith, » tf.  8.,  XIV.,  814. 
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2.  Whether  it  can  be  shown  as  a  defense  to 
bonds  issued  by  counties  in  Missouri  in  payment 
of  subscriptions  to  the  capital  stock  of  a  com- 
pany, and  in  the  hands  of  innocent  holders,  that 
the  company  to  whose  stock  the  subscription 
was  made,  was  not  organized  within  the  time 
limited  by  its  charter. 

8.  Whether  bonds  issued  by  counties  in  Mis- 
souri during  the  years  1870  and  1871,  in  payment 
of  subscriptions  to  the  stock  of  railroad  com- 
panies, without  a  vote  of  the  people,  are  invalid 
if  the  subscription  was  made  under  authority 
of  charters  granted  in  1857,  which  did  not  re- 
quire such  a  vote  to  be  taken. 

4.  Whether  county  bonds  and  coupons  issued 
in  the  years  1870  and  1871,  in  payment  of  sub- 
scriptions to  railroad  companies,  were  admissible 
in  evidence  on  the  trial  of  an  action  against  the 
County  for  the  recovery  of  the  amount  due 
thereon,  if  not  stamped  as  obligations  for  the 
payment  of  money,  under  the  provisions  of  the 
internal  revenue  laws  of  the  United  States,  in 
force  at  the  time  of  their  issue. 

5.  Whether,  in  this  suit,  it  was  necessary  to 
ni    prove  the  order  of  the  County  Court  authorizing 

*°J  the  president  of  the  court  to  sign  and  the  agent 
to  countersign  the  bonds,  there  being  no  plea  or 
answer  sworn  to  denying  the  execution  of  the 
bonds  or  coupons  sued  on. 

6.  Whether  testimony  was  admissible  to  prove 
♦hat  the  plaintiff  was  a  bona  fide  holder  and 
owner  of  the  coupons  sued  on,  there  being  no 
averment  in  the  petition  to  that  effect. 

There  are  other  questions  presented  by  the  as- 
signments of  error,  but  they  are  not  alluded  to 
in  the  argument  and  we  do  not  deem  them  of 
sufficient  importance  to  require  attention. 

1.  As  to  the  competency  of  the  court. 

In  no  State  is  it  more  authoritatively-  settled 
than  in  Missouri  that  "The  acts  of  an  officer  de 
facto  (although  his  title  may  be  bad)  are  valid, 
so  far  as  they  concern  the  public  or  the  r*ghts 
of  third  persons  who  have  an  interest  ia  ♦he 
things  done."  In  State  v.  Douglass,  50  Mo.  ,590, 
the  Supreme  Court  of  that  State  said:  "With- 
out this  rule  the  business  of  a  community  could 
not  be  transacted.  The  public  are  necessarily 
compelled  to  do  business  with  an  officer  who  is 
exercising  the  duties  and  privileges  of  an  office 
under  color  of  right,  and  to  say  that  his  acts  as 
to  strangers  should  be  void  would  be  productive 
of  irreparable  mischief.  It  would  cause  a  sus- 
pension of  business  till  every  officer's  right  de 
jure  was  established."  To  the  same  effect  is 
Harbaugh  v.  Winter,  88  Mo. ,  827.  This  is  con- 
clusive. The  question  here  i«  not  whether 
Dimmick  was  de  jure  Probate  Judge  of  Ralls 
County,  but  whether  he  was  acting  under  color 
of  right  as  a  justice  and  president  of  the  County 
Court.  That  is  averred  in  the  petition  and  not 
denied  in  the  answer.  His  right  to  the  office  is 
one  thing;  his  action  while  exercising  the  duties 
of  the  office  another. 

2.  As  to  the  organization  of  the  company. 
Both  this  court  and  the  Supreme  Court  of 

Missouri  have  held  over  and  over  again  that  such 
a  defense  as  was  here  set  up  cannot  be  main- 
tained. State  Bk.  v.  Merch.  Bk.,  10  Mo.,  128; 
Kayter  v.  Tr.  of  Bremen,  16  Mo.,  88;  Smith  v. 
Clark  Co.,  54  Mo.,  58;  St.  Louis  v.  Shields,  62 
Hi  Mo.,  247;  Macon  Co.  v.  Shores,  97  U.  8.,  277 
1    [XXIV.,  890]. 

8.  As  to  the  vote  of  the  people. 
W8 


The  Supreme  Court  of  Missouri  has  mam 
times  decided,  and  this  court,  following  sue); 
decisions,  has  always  held  that  the  provision  in 
the  State  Constitution  of  1865,  article  11,  sec- 
tion 14,  prohibiting  a  county  from  becoming  a 
stockholder  in  or  loaning  its  credit  to  a  corpo- 
ration without  a  vote  of  the  people,  was  intend- 
ed as  a  limitation  on  future  legislation  only  and 
did  not  operate  to  repeal  Enabling  Acts  m  ex- 
istence when  the  Constitution  took  effect.  State 
v.  Macon  Co.,  41  Mo.,  458;  R.  B.  Co.  v.  Alder- 
man, 47  Mo.,  849;  State  v.  Sullivan  Co.  Ct.,  51 
Mo.,  522,  decided  in  1878,  in  which  it  was  said 
"  It  has  always  been  held  that  the  provision  of 
the  Constitution,  article  11,  section  14,  was  a 
limitation  upon  the  future  power  of  the  Legis- 
lature, and  was  not  intended  to  retroactso  as  to 
have  any  controlling  application  to  laws  in  ex- 
istence when  the  Constitution  was  adopted;" 
State  v.  Greene  Co.,  54  Mo.,  540;  Callaway  Co. 
v.  Foster,  98  U.  8.,  570  [XXIII.,  9121;  Scotland 
Co.  v.  TJiomas,  94  U.  8.,  688  [XXIV.,  2191; 
Henry  Co.  v.  Nieolay,  95  U.  8.,  624  [XXIV., 
8941;  Cass  Co.  v.  Gillett,  100  U.  8.,  592  [XXV., 
586].  When  all  these  cases  were  decided  the 
Act  of  March  28, 1861,  was  in  force,  which  pro- 
vided that  it  should  not  be  lawful  for  counties 
to  subscribe  to  the  stock  of  railroad  companies 
until  an  election  bad  been  held  under  the  pro- 
visions of  that  Act,  yet  it  seems  never  to  have 
been  specially  referred  to,  either  by  counsel  or 
the  court,  except  once  in  Smith  v.  llaik  ( o.,  54 
Mo.,  70,  when  Napton,  J.,  said:  "  So  that  the 
provisions  of  the  revised  Code  of  1855,  and  the 
amendatory  Acts  of  1860  and  1861,  and  the  con- 
stitutional prohibition,  and  the  legislative  adop- 
tion of  the  prohibition  immediately  after  its  pas- 
sage, have  been  held  by  repeated  adjudications, 
and  without  any  conflicting  opinions  of  the 
court,  or  any  individual  judge  thereof,  so  far 
as  their  reports  show,  not  to  effect  the  repeal 
of  the  privileges  contained  in  special  charters." 

Such  being  the  condition  of  the  law  on  this 
subject  down  to  April,  1878,  we  do  not  feel  in- 
clined to  reconsider  our  former  rulings,  and  fol- 
low the  later  decisions  of  the  Supreme  Court  of 
the  State  in  State  v.  Garroutte,  67 Mo.,  445,  and 
State  v.  Dallas  Co.,  72  Mo.,  829,  where  tlifc 
whole  line  of  cases  was  substantially  overrulnl.  [732] 
The  bonds  involved  in  this  suit  were  all  in  the 
hands  of  innocent  holders  when  the  law  of  tin- 
State  was  so  materially  altered  by  its  courts.  In 
our  opinion,  the  rights  of  the  parties  to  this  suit 
are  to  be  determined  by  the  "  law  as  it  was  ju 
dicially  construed  to  be  when  the  bonds  in  ques- 
tion were  put  on  the  market  as  commercial  pa 
per."  Douglass  v.  Pike  Co.,  10*  U.  8.,  687 
[XXV.,  9711. 

4.  As  to  the  Btamps. 

The  Act  of  July  18,  1866, 14  Stat  at  L.,  141, 
ch.  184,  amending  that  of  June  80,  1864,  ch. 
178,  sec.  154,  18  Stat,  at  L.,  298,  provided  that 
all  official  instruments,  documents  and  papers 
issued  by  the  officers  of  the  United  States  Qo\- 
ernment,  or  by  the  officers  of  any  State,  county, 
town  or  other  municipal  corporation,  should  be 
exempt  from  taxation.  This  exempted  the  class 
of  public  securities  to  which  these  bonds  and 
coupons  belong.  It  is,  indeed,  said  in  a  proviso 
that  the  intention  was  only  to  exempt  State, 
county,  town  or  municipal  corporations  from 
taxation  while  in  the  exercise  of  the  functions 
strictly  belonging  to  tbem  in  their  ordinary  gov- 
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ernmental  and  municipal  capacity,  but  that  does 
not,  as  we  think,  affect  this  case.  These  bonds 
were  issued  by  this  County  in  its  municipal  ca- 
pacity, and  for  purposes  which  were  declared 
by  law  to  be  municipal. 

5.  As  to  the  proof  of  authority  from  the  Coun- 
ty Court. 

It  is  conceded  that,  under  the  practice  in  Mis- 
souri, unless  the  execution  of  the  bonds  was  de- 
nied under  oath,  their  execution  was  admitted. 
There  was  no  such  denial  here.  Hence  it  was 
only  necessary  to  prove  such  facts  connected 
with  the  execution  as  were  directly  put  in  issue 
by  the  pleadings.  The  only  defense  relied  on 
under  this  branch  of  the  case  was  the  authority 
of  the  court  to  make  the  order  it  did.  All  else 
was,  therefore,  admitted.  As  the  presiding 
Judge  was  necessarily  the  president  of  the  court, 
the  bonds  are  not  invalid  because  signed  by  the 
president  as  presiding  judge. 

6.  As  to  proof  of  bona  fide  ownership. 
Ownership  was  alleged  in  the  petition.  This 

ownership  at  the  maturity  of  the  coupons  and 
for  value,  was  denied  in  the  answer.  This  clear- 
ly made  the  evidence  not  only  proper  but  nec- 
essary. 

Since  all  the  defenses  relied  on  involved  ques- 
tions of  law  only,  except  that  as  to  bona  fide 
f  7331  ownership,  and  the  court  correctly  decided  the 
1       1  legal  propositions  in  favor  of  the  plaintiff,  it 
was  not  error  to  instruct  the  jury  to  bring  in  a 
verdict  for  the  plaintiff  if  they  believed  he  was 
the  bona  fide  holder  and  owner  of  the  coupons 
sued  for. 
The  judgment  it  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sop.  Court,  TJ.  8. 

CHed-100  U.  8.,  104 ;  110  U.  8.,  687. 
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PAPER-BAG  MACHINE  CA8E8. 

The  Union  Paper-Bag  Machine  Company, 
William  H.  Chatfield  and  William 
Woods,  Appts.,  v.  Morris  H.  Nixon  and 
William  O.  Anderson. 


Morris  H.  Nixon  and  William  O.  Ander- 
son, Appts.,  t>.  The  Union  Paper-Bao  Ma- 
chine Company  et  al. 


The  Union  Paper-Bao  Machine  Company, 
William  H.  Chatfield  and  William 
Woods,  Appti.,  v.  Thomas  Nixon. 

Thomas  Nixon,  Appt.,  v.  The  Union  Paper- 
Bag  Machine  Company,  William  H.  Chat- 
field  and  William  Woods. 

(See  8.  C,  16  Otto,  706-772.) 

Owner  of  patented  machine,  rights  of— licensee— 
suit  for  infringements-decree  for  costs. 

1.  The  owner  of  a  patented  machine,  without  any 
conditions  attached  to  his  ownership,  may  continue 
the  use  of  his  machine  during-  an  extended  term  of 
the  patent,  and  may  also  sell  it  to  others  to  be  used 
during  the  same  period. 

&  The  exclusive  right  of  a  licensee  to  the  use  of  a 

See  15  Otto, 


patented  machine  in  a  certain  territory,  continues 
no  longer  than  the  term  of  the  original  patent. 

8.  Licensees  cannot  sue  for  an  Infringement.  All 
their  rights  must  be  enforced  through  or  In  the 
name  of  the  patentee. 

i.  Where,  on  an  appeal,  the  controversy  is  really 
as  to  costs  alone,  the  decree  will  not  be  considered. 

[Nos.  96,  181,  96,  182.1 
Argued  Dee.  19, 1881.     Decided  Mar.  6, 188X. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Ohio. 


The  case  is  stated  by  the  court. 
Francis  T.  chambers,  John  E.  Hatch  and  Ar- 


Messrs.  George  HmrdknsfpJohnlt.  Bennett, 


thur  Stern,  for  appellants. 
Messrs.  E.  W.Kittredge,  Ja 

and  R.  D.  Mussey,  for  appellees. 


Moor* 


Mr.  vhief  Justice  Wait*  delivered  the  opin- 
ion of  the  court: 
On  the  28th  of  April,  1867,  a  pater:  was 

rated  to  Charles  H.  Morgan  and  Benjamin 
Smith  for  an  invention  by  Benjamin  F.Rice 
of  a  "machine  for  making  paper  bags."  This 
will  hereafter  be  referred  to  as  the  Rice  patent. 
By  agreements  entered  into  on  the  11th  of  Feb- 
ruary and  12th  of  August,  1859,  the  owner  of 
this  patent  executed  to  Martin  Nixon,  Thomas 
Nixon  and  William  H.  Chatfield,  partners, 
under  the  name  of  Nixon  &  Chatfield,  a  license 
for  the  exclusive  use  of  the  patented  machines 
within  certain  territory  which  included  the 
States  of  Ohio  and  Indiana.  Thomas  Nixon, 
one  of  the  licensees,  is  one  of  the  parties  to  these 
appeals,  and  upon  the  dissolution  of  the  firm  of 
Nixon  &  Chatfield,  in  the  year  1865,  bis  inter- 
est in  the  license  passed  to  and  became  vested 
in  Chatfield  &  Woods.  On  the  6th  of  March, 
1860,  a  re-issue  of  this  patent  was  granted  to 
Charles  H.  Morgan,  Leonard  Whitney,  Jr.,  and 
Thurston  Priest.  Some  time  about  the  year 
1863,  Francis  H.  Morgan,  a  brother  of  Morgan  [767] 
one  of  the  patentees,  became  the  owner  of  one 
of  the  machines  covered  by  this  patent,  with  an 
unrestricted  license  for  its  use.  Morgan,  the  pa- 
tentee, was  for  a  time  a  joint  owner  of  the  machine 
with  his  brother,  but  he  afterwards  parted  with 
his  interest  and  Francis  H.  Morgan  became  the 
sole  owner.  While  there  is  no  testimony  in  th' 
case  showing  any  instrument  in  writing  by 
which  the  other  patentees  united  in  a  license 
for  the  use  of  this  machine,  we  are  entirely  sat- 
isfied that  they  gave  their  assent  to  what  was 
done  by  Charles  H.  Morgan,  and  are  in  no  con- 
dition to  .claim  adversely  to  the  license  which 
he  undertook  to  grant. 

On  the  17th  of  March,  1868,  another  patent 
was  issued  to  Charles  H.  Morgan  for  an  im- 
provement in  paper-bag  machines.  This  will 
hereafter  be  referred  to  as  the  Morgan  patent. 
Afterwards,  Francis  H.  Morgan  became  the 
owner  of  two  machines  containing  the  improve- 
ments embraced  in  this  patent,  with  an  unrr 
stricted  license  for  their  use.  On  the  26th  of 
October,  1865,  an  exclusive  license  for  the  use 
in  Philadelphia  of  machines  embraced  in  both 
patents  was  granted  to  Francis  H.  Morgan,  but 
there  is  no  testimony  showing  that  his  rights  in 
respect  to  the  machines  he  already  owned  were 
confined  to  that  territory,  and  there  is  no  doubt 
but  that  be  owned  all  the  machines  now  in 
question  long  before  this  exclusive  license  was 
given. 

On  the  27th  of  November,  1866,  which  was 
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after  Thomas  Nixon  had  retired  frorrr  the  firm 
of  Nixon  &  Chatfield,  and  transferred  all  his 
interest  in  the  exclusive  license  for  the  Ri«e  pa- 
tent to  the  other  partners,  Francis  H.  Morgan 
sold  and  conveyed  to  Thomas  Nixon  the  two 
Morgan  machines  which  he  owned,  and  agreed 
to  furnish  on  demand  all  other  machines  of  like 
pattern  and  workmanship  which  Nixon  might 
want.  Nixon,  on  his  part,  bound  himself  not  to 
use  the  machines  he  got  in  this  way  except  with- 
in the  States  of  Ohio  and  Indiana,  and  to  pay 
the  owner  of  the  patent  a  royalty  of  three  cents 
on  every  thousand  bags  made.  He  also  agreed 
not  to  use  any  other  machines  in  the  manufact- 
ure of  bags  than  such  as  he  procured  under  this 
contract. 

Afterwards,  on  the  2d  of  November,  1866, 
Nixon  wanted  another  machine  and  called  on 
,  _  Francis  H.  Morgan  to  furnish  it  under  hiscon- 
OB  J  tract.  Morgan  having  none  of  the  Morgan  ma- 
chines on  hand  at  the  time,  offered  his  Rice  ma- 
chine in  the  place  of  the  one  called  for  by  the 
contract.  This  Nixon  agreed  to  accept  if  he  could 
be  released  from  his  obligation  not  to  use  any 
other  than  Morgan  machines  within  his  terri- 
tory. Morgan,  thereupon,  stipulated  accord- 
ingly, and  Nixon  took  the  machine. 

All  these  things  were  done  by  Francis  H. 
Morgan  with  the  full  knowledge  and  consent 
of  Charles  H.  Morgan,  who  was  then  the  sole 
owner  of  his  own  patent  and  of  a  half  interest  in 
that  of  Rice.  An  attempt  was  made  to  show  the 
contrary  of  this,  but  the  testimony  leaves  no 
doubt  in  our  minds  as  to  the  fact. 

Nixon  took  all  the  machines  he  cot  from 
Francis  H.  Morgan  to  Richmond,  Indiana,  and 
either  himself  or  through  others  carried  on  the 
manufacture  of  bags  by  their  use.  On  the  21st 
of  April,  1871,  the  Rice  patent  was  extended  for 
seven  years  from  April  28, 1871,  on  the  applica- 
tion of  Roxana  Rice,  the  widow  and  executrix  of 
the  inventor.  Mrs.  Rice  assigned  the  extended 
patent  to  the  Union  Paper-Bag  Machine  Com- 
pany, and  that  Company,  on  the  27th  of  June, 
1871,  granted  to  Chatfield  &  Woods  the  exclu- 
sive right  to  use  machines  constructed  under  the 
patent  in  the  States  of  Ohio  and  Indiana.  At 
the  same  time  the  Company  granted  to  the  same 
parties  the  exclusive  right  of  using  within  the 
same  territory  other  machines  covered  by  other 
patents  which  it  owned,  reserving  a  royalty  of 
four  cents  on  every  thousand  bags  manufact- 
ured by  any  of  the  machines. 

On  the  17th  of  July,  1871,  after  this  assign- 
ment, the  Bag  Company  and  Chatfield  &  Woods 
sued  Thomas  Nixon,  Morris  U.  Nixon  and  Will- 
iam Anderson,  alleged  to  be  doing  business  as 
partners  under  the  name  of  Nixon  &  Company, 
to  restrain  them  from  using  the  Rice  machine. 
The  defendants  answered,  denying  the  alleged 
partnership,  and  averring  that  the  business  was 
carried  on  by  Morris  H.  Nixon  and  William 
Anderson  ulone,  they  using  the  machine  which 
belonged  to  Thomas  Nixon  and  paying  him  a 
stipulated  rent  therefor.  The  suit  was  then  dis- 
continued as  to  Thomas  Nixon,  and  from  that 
time  it  was  prosecuted  alone  against  the  other 
60)  defendants.  A  new  suit  of  a  similar  character 
was,  however,  begun  against  Thomas  Nixon, 
and  the  two  were  carried  on  together.  In  both 
the  suits  answers  were  filed,  in  effect  denying 
the  validity  of  the  patent  and  the  infringement, 
but  on  the  81st  of  May,  1878,  decrees  were  en- 
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tered  in  both  cases,  enjoining  the  defendants 
from  using  the  machine,  and  ordering  a  refer- 
ence to  a  master  to  state  an  account  of  profits 
and  damages. 

The  accounting  was  continued  before  the 
master  until  the  14th  of  June,  1876,  when  Thom- 
as Nixon  paid  to  the  Bag  Company  the  sum  of 
$7,548,  and  took  a  receipt  therefor,  as  follows: 
"  Cincinnati,  June  14,  1876. 

Received  of  Thomas  Nixon  the  sum  of  seven 
thousand  five  hundred  and  forty-three  dollars 

§,648.00),  money  due  under  the  contract  of  F. 
.  Morgan  with  Thomas  Nixon,  dated  Novem- 
ber 27th,  1865,  and  in  full  for  the  amount  which 
the  said  Thomas  Nixon  reported  to  be  due  as 
royalties  under  said  contract,  May  10,  1878. 
$7,548.00  Union  Paper-Bag  Machine  Co., 
by  Edwin  J.  Howxett,  Pra." 
The  bearing  before  the  master  was  continued 
after  this  payment  was  made,  and  on  the  23d  of 
October,  1877,  a  report  was  filed,  in  which  the 
master  stated  that  the  period  covered  by  his  in- 
quiries was  from  June  27,  1871,  the  date  of  the 
exclusive  license  to  Chatfield  &  Woods,  to  June 
0,  1875,  the  date  of  the  service  of  the  injunction 
in  the  case.  He  also  set  forth  the  facts  as  to  the 
contracts  with  Francis  H.  Morgan,  and  the  pay- 
ment of  the  royalties  thereunder,  substantially 
as  they  have  already  been  given.  He  found 
that  the  number  of  bags  manufactured  by  Nixon 
&  Company  between  the  dates  above  men- 
tioned was  98,500,000,  and  that  the  royalty  fixed 
by  the  Bag  Company  for  the  use  of  all  its  ma- 
chines was  four  cents  a  thousand. 

After  the  report  was  filed,  the  defendants  in 
each  of  the  cases  asked  and  obtained  leave  to 
put  in  a  supplemental  answer,  setting  up  the 
contract  with  Francis  H.  Morgan,  and  the  pay- 
ment to  and  acceptance  by  the  Bag  Company 
of  the  royalties  due  thereunder  on  the  14th  of 
June,  1876.  Upon  the  final  hearing,  after  these 
a  as  wers  were  in,  the  court  proceeded  on  the  evi- 
dence to  state  the  accounts,  and  decreed  that 
Chatfield  &  Woods  had  no  right  on  the  plead- 
ings and  evidence  to  any  recovery.  As  to  the 
Bag  Company,  it  was  found  that  it  was  the 
owner  of  the  Rice  patent;  that  it  had  an  estab- 
lished license  fee  for  the  use  of  the  several  pa- 
tents for  improvements  in  paper-bag  machinery, 
referred  to  in  its  licenses  to  Chatfield  &  Woods, 
and  others,  of  four  cents  a  thousand  bags;  that 
this  license  fee  included  the  use  of  the  Rice  ma- 
chine ;  that  the  Francis  H.  Morgan  contract 
operated  as  a  license  to  Nixon  for  the  use  of  the 
Morgan  machines,  but  not  of  the  Rice  machine; 
that  98,500,000  bags  had  been  manufactured  by 
Nixon  &  Anderson,  by  the  use  of  all  three  of 
the  machines;  that  they  had  already  paid  three 
cents  a  thousand  on  their  royalty  and  must  now 
pay  one  cent  a  thousand  more,  amounting  in 
the  aggregate  to  $935,  for  which  a  decree  was 
entered  against  them.  From  this  decree  both 
parties  have  appealed;  the  Bag  Company  and 
Chatfield  &  Woods  claiming  that  the  defend- 
ants were  liable  to  them,  not  for  the  license  fee, 
but  for  the  profits  they  made  by  the  use  of  the 
Rice  machine,  and  the  defendants  that  the  pay- 
ment by  Thomas  Nixon  of  the  royalty  reserved 
under  the  Francis  H.  Morgan  contract  was  a 
full  satisfaction  of  all  claims  that  could  be  made 
on  them  for  the  use  of  this  machine,  as  well  as 
those  constructed  under  the  Morgan  patent 
In  the  suit  against  Thomas  Nixon  the  same 
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general  conclusions  were  reached  as  in  that 
against  Morris  Nixon  and  Anderson,  but  a  de- 
cree for  one  cent  damages  only  was  rendered 
against  him,  because  he  only  rented  his  ma- 
chines to  others  to  be  used,  and  did  not  use  them 
himself.  From  this  decree,  also,  both  parties 
appealed. 

Upon  the  foregoing  facts,  the  first  question 
that  presents  itself  is,  whether  the  use  of  the  Rice 
machine  was  included  in  the  royalty  fixed  by 
the  contract  of  Francis  H.  Morgan  with  Thom- 
as Nixon.  If  it  was,  then  clearly,  so  far  as  the 
Bag  Company  is  concerned,  the  acceptance  of 
the  stipulated  royalty  was  a  satisfaction  of  all 
claims  for  damages.  This  was  substantially  con- 
ceded on  the  argument. 

The  right  of  an  owner  of  a  patented  machine, 
without  any  conditions  attached  to  his  owner- 
ship, to  continue  the  use  of  his  machine  during 
an  extended  term  of  the  patent  is  well  settled! 
Bloomer  v.  McQuewan,  14  How.,  660;  Chaffee  v. 
Boston  Belting  Co.,  22  How., 228  [68  U.S.,  XVI., 
242] ;  MitclieU  v.  Haxcley,  16  Wall. ,  647  [88  U.  8. , 
XXI.,  828];  Adatntv.Burkc,nWall., 455{MV. 
S.,  XXI.,  7081.  Consequently,  Francis  H.  Mor- 
gan bad,  by  his  ownership  of  the  Rice  machine, 
the  right  to  its  use  during  the  extended  term  of  the 
patent.  He  could  also  sell  it  to  others  to  be  used 
in  the  same  way.  Power  to  sell  the  machine  and 
transfer  the  accompanying  right  of  use  is  an  in- 
cident of  unrestricted  ownership.  The  contract 
of  Morgan  was  to  furnish  Thomas  Nixon  with 
all  the  Morgan  machines  he  wanted  to  use  in 
the  designated  territory  at  the  stipulated  price 
and  royalty.  When  called  upon  to  furnish  one 
of  these  machines  under  the  contract,  he  per- 
suaded Nixon  to  take  the  Rice  machine  instead . 
Under  these  circumstances,  there  cannot  be  a 
doubt  that  it  was  the  intention  of  the  parties  to 
put  the  Rice  machine  in  the  place  of  a  Morgan 
machine  under  the  contract,  and  that  whatever 
compensation  was  to  be  paid  to  the'patentee  for 
the  use  of  the  Morgan  machine  must  be  paid 
for  the  use  of  the  Rice  machine.  It  follows  that, 
so  far  as  the  Bag  Company  is  concerned,  there 
should  have  been  no  decree  against  Nixon  & 
Anderson.  The  payment  of  the  royalty  in  June, 
1876,  was  in  full  for  the  use  of  the  Rice  ma- 
chine as  well  as  the  Morgan  machines. 

Next,  as  to  Chatfield  &  Woods.  Their  ex- 
clusive right  to  the  use  of  the  Rice  machine  con- 
tinued no  longer  than  the  term  of  the  original 
patent.  Wilton  v.  Rousseau,  4  How.,  646.  The 
Bag  Company  does  not  appear  ever  to  have  had 
any  interest  in  the  patent  before  the  extension. 
Chatfield  &  Woods  have  never  been  anything 
else  than  licensees.  As  such  they  could  not  sue 
for  an  infringement.  All  their  rights  must  be 
enforced  through  or  in  the  name  of  the  pa- 
tentee. LtttUfietd  v.  Perry,  21  Wall.,  228  [88 
U.  8.,  XXII.,  579.1  Their  recovery  in  this  case, 
therefore,  must  be  limited  to  their  rights  under 
the  license  from  the  Bag  Company.  Such  was 
the  understanding  of  the  master,  for  he  dis- 
tinctly states  in  his  report  that  his  inquiries  were 
confined  to  the  period  between  the  date  of  this 
license  and  the  service  of  the  injunction  which 
stopped  all  further  use  of  the  machines. 

Whatever  may  have  been  the  effect  of  the 
first  exclusive  license  held  by  Chatfield  &  Woods 
upon  the  right  of  Nixon  to  use  his  Rice  ma- 
chine in  Indiana  before  the  end  of  the  original 
term  of  the  patent,  as  that  license  ceased  when 
See  15  Otto. 


the  term  expired,  it  necessarily  follows  that  du-  r  7  7  • 
ring  the  extended  term  no  questions  can  arise 
under  that  license.  After  the  extended  term 
began,  that  license  did  not  stand  in  the  way  of 
the  use  by  Nixon  of  his  machine  wherever  he 
pleased,  and  the  Bag  Company  took  its  title 
subject  to  his  rights  as  an  unrestricted  owner, 
8a ve  in  respect  to  royalties,  of  one  of  the  pa- 
tented machines.  Chatfield  &  Woods  took  their 
license  subject  to  the  same  rights  in  Nixon. 
They  cannot  claim  as  against  Nixon  more  than 
the  Company  could  convey,  and  as  Nixon  was, 
in  legal  effect,  operating  his  machine  under  a 
valid  license  superior  to  theirs,  it  follows  that 
in  this  suit  there  can  be  do  recovery  in  their  be- 
half .  Their  remedy,  if  they  have  any,  is  against 
the  Company  on  their  contract  for  the  license, 
or  to  secure  the  benefit  of  the  royalty. 

From  what  has  thus  been  said  it  appears  that 
the  decree  in  the  suit  against  Nixon  &  Ander- 
son, as  far  as  it  requires  the  payment  of  dam- 

r,  was  wrong.  As  the  payment  of  the  roy- 
was  not  made  until  long  after  the  interloc- 
utory decree  sustaining  the  validity  of  the  pa- 
tent, and  the  supplementary  answer  setting  up 
the  special  defense  was  not  filed  until  after  the 
report  of  the  master  was  in,  it  was  right  to 
charge  the  costs  against  them. 

80  far  as  the  appeal  of  Thomas  Nixon  is  con- 
cerned, the  controversy  is  really  as  to  costs 
alone.  The  decree  against  him  will,  conse- 
quently, not  be  considered.  Canter  v.  Int.  Co. , 
8  Pet.,  807;  Elastic  Fabric  Co.  v.  Smith,  100  U. 
8.,  110  [XXV.,  547]. 

The  decree  in  the  cote  against  Nixon  db  Ander- 
ton  it  reverted,  with  eottt,  and  the  cause  re- 
manded,with  instructions  to  enter  a  decree  against 
the  defendant*  for  one  dollar  only  and  eottt  of 
suit.  That  in  the  suit  against  Thomas  Nixon 
alone  it  affirmed,  each  party  to  pay  the  eottt  of  hit 
own  appeal. 

Mr.  Justice  Matthews  having  been  of  coun- 
sel in  the  court  below,  took  no  part  in  this  de- 
cision. 

True  copy.  Test.  _ 
James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Oted-mU.8.,487. 


JAMES  GREENWOOD,  Appt., 

UNION  FREIGHT  RAILROAD  COM- 
PANY. 

(See  8.  C,  18  Otto,  18-84.) 

Suit  by  stockholder — statute  impairing  obligation 
of  contract  reservation  of  power  to  repeal  char- 
ter—effect of  repeal — rights  of  shareholder* — 
new  charter. 

•L  Where  the  Legislature  of  a  State  has  repealed  the 
charter  of  a  street  railroad  company  and  transferred 
its  franchisee  and  track  to  another,  and  the  corpora  - 

•Head  notes  by  Mr.  Justice  Mnxra. 


Nor*.— Vested  rights:  how  affected  by  subsequent 
repeal  of  statute;  vested  rights  defined.  See  note  to 
Fletcher  v.  Peck,  10  U.  8.  (8  Cranch),  87. 

Reserved  power  to  alter,  amend  or  repeal  charter'. 

The  reservation  in  state  constitution,  or  in  jrer- 
eral  statute,  or  in  the  special  Act  arantlng-  a  charter, 
of  power  to  amend,  alter  or  repeal  it  to  valid.  McLar- 
en v.  Pennlnjrton.  1  Pal  ire.  102;  Crease  v. Hancock,  40 
Ma**..  334 :  Enjrltah  v.  N.  H.  &  N.  Co..  32  Conn.,  243 ; 
Com.  v.  Fayette  Co.  R.  R.  Co..  55  Pa.,  452;  Pennu. 
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tion  refuses  to  seek  a  remedy  in  the  courts,  a  stock- 
holder of  the  company  will  have  a  standing  m  a 
court  of  equity  who  asks  an  Injunction  on  the 
ground  that  the  repealing  statute  Impairs  the  obli- 
gation of  a  contract. 

2.  Such  a  statute  does  impair  the  obligation  of  the 
contract  of  the  charter,  unless  there  is  reserved  to 
the  Legislature  the  right  to  repeal  the  statute  under 
which  the  company  was  organized. 

8.  In  the  State  of  Massachusetts  such  a  reservation 
becomes  part  of  every  Act  of  Incorporation  by  virt- 
ue of  the  following  language  in  section  41,  chapter 
88,  of  the  General  Statutes  to  wit:  "  Every  Act  of 
incorporation  passed  after  the  eleventh  day  of 
March,  in  the  year  one  thousand  eight  hundred  and 
thirty-one,  shall  be  subject  to  amendment-  altera- 
tion or  repeal  at  the  pleasure  of  the  Legislature." 
The  court  here  gives  a  history  of  the  origin  of  this 
and  similar  clauses  of  reservation  in  the  statutes  of 
the  States. 

4.  The  effect  of  the  repeal  of  an  Act  of  Incorpora- 
tion under  suoh  a  clause  is  that  the  statute  no  longer 
exists,  and  whatever  force  the  law  may  give  to 
transactions  entered  into  and  which  were  author- 
ised by  the  charter  while  in  force,  the  corporation 
can  originate  no  new  transactions  dependent  on  the 
power  conferred  by  the  charter.  Whatever  power 
Is  dependent  solely  on  the  grant  of  the  charter,  and 
which  could  not  be  exercised  by  unincorporated 
private  persons  under  the  general  laws  of  the  State, 
la  abrogated  by  the  repeal  of  the  law  which  granted 
these  special  rights. 

8.  The  rights  of  the  shareholders  to  the  real  and 
personal  property  acquired  by  the  corporation,  and 
rights  of  contract  and  choses  in  action,  are  not  de- 
stroyed by  such  repeal,  and  If  the  Legislature  has 
provided  no  specific  mode  of  enforcing  and  protect- 
ing such  rights,  the  courts  will  do  so  try  the  means 
within  their  power. 

6.  If  the  repeal  of  the  old  corporation  was  within 
the  power  of  the  Massachusetts  Legislature  it  could 
charter  a  new  one  and  confer  the  same  powers  on  It 
as  the  former  had  possessed,  and  so  far  as  the  prop- 
erty or  franchises  of  the  old  company  were  neces- 
sary to  the  public  use,  it  could  authorize  the  new 
corporation  to  take  them  on  making  due  compensa- 
tion therefor. 

7.  A  statute  which,  under  this  power,  repeals  an 
act  of  Incorporation,  and  at  the  same  time  creates 
a  new  one  with  similar  powers,  the  use  of  which  re- 
quires the  exercise  of  the  right  of  eminent  domain, 
is  not  in  conflict  with  the  Constitution  of  the  United 
States,  if  it  provides  for  compensation  for  the  prop- 
erty of  the  extinct  corporation 
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APPEAL  tram  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 
The  case  is  stated  by  the  court. 
Mestrt.  George  P.  Edmonds,  Edwin  B. 
Smith  and  Alonso  B.  Weniworth,  for  appellant. 

Meun.  William  O.  Russell  and  D.  E. 
Ware,  for  appellee. 


Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  appellant,  Greenwood,  a  citizen  of  the 
8tate  of  New  York,  brings  his  bill  of  complaint, 
in  the  Circuit  Court  for  the  District  of  Massa- 
chusetts, against  the  Union  Freight  Railroad 
Company,  a  corporation  established  by  the  laws 
of  Massachusetts;  against  the  Marginal  Freight 
Railroad  Company,  likewise  a  Massachusetts 
corporation;  against  the  City  of  Boston,  its 
Mayor  and  Aldermen  by  name,  and  against  the 
Directors  of  the  Marginal  Freight  Railroad  Com- 
pany, all  citizens  of  Massachusetts. 

The  Union  Freight  Railroad  Company  de- 
murred to  the  bill,  and  the  demurrer  was  sus- 
tained and  the  bill  dismissed.  It  is  this  decree 
which  we  are  called  on  to  review  on  appeal 
taken  by  complainant. 

The  case  made  by  the  bill  is  that  the  Marginal 
Freight  Railroad  Company,  which  we  shall 
hereafter  call  the  Marginal  Company,  was  or- 
ganized under  an  Act  of  the  Legislature  of 
Massachusetts,  of  the  date  of  April  26,  1867,  to 
build  and  operate  a  railroad  through  various 
streets  in  the  City  of  Boston, ' « With  all  the  priv- 
ileges and  subject  to  all  the  duties,  restrictions 
and  liabilities  set  forth  in  the  general  laws, 
which  now  are  or  may  hereafter  be  in  force, 
relating  to  street  railway  corporations,  so  far  as 
they  are  applicable."  The  right  of  way  of  this 
company  for  part  of  its  route  lay  over  the  line 
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Coll  Cases,  80  U.  S..  XX.,  550  rMiller  v.  New  York, 
82  U.&TXXL.W :  Holyoke  W.  P.  Co.  v.  Lyman,  2 
U.  8.,  XXI..  138. 

If  the  power  to  alter  or  amend  is  not  otherwise 
reserved,  it  is  a  question  whether  it  was  intended 
to  be  reserved  in  the  charter.  That  the  charter  shall 
not  be  altered  except  by  Act  of  the  Legislature  is  a 
sufficient  reservation  of  power.  Houston  v.  Jeff. 
Coll.,  63  Pa. St..  428:  State  v.  Yard,  10  Chlc.L.  N.,  90 ; 
Com.  v.  BousalL  3  w  hart.,  566. 

If  the  power  is  reserved,  the  Legislature  may  re- 
peal, alter  or  modify  a  charter  by  a  general  statute, 
or  it  may  be  done  by  change  in  the  constitution,  and 
a  creditor  cannot  object,  nor  is  the  consent  of  the 
corporation  necessary.  In  re  Lee's  nk.,  21  N.  Y.,  9 ; 
Read  v.  Frankfort  Bk.,  23  Me,  318 ;  Bangor  R.  R.  Co. 
v.  8mith,  47  Me.,  34 ;  Atty-Gen.  v.  R.  R.  Co.,  35  Wis., 
426 ;  Crease  v.  Babcock,  40  Mass.,  884 ;  Mayor  v.  N., 
etc.,  R.  R.  Co.,  109  Mass.,  103;  Hyatt  v.  Whipple.  37 
Barb.,  596 :  Hyatt  v.  Esmond,  37  Barb..  601 :  Pen-in  v. 
Oliver,  1  Minn.,  202;  Butler  v.  Walker.  80  III.,  345; 
8tate  v.  Comrs.,  38  N.  J.,  472 ;  Del.  R.  R.  Co.  v.  Thorp, 
6  Har.,  464 ;  Stephen  v.  Smith.  20  Vt.  160;  Laren  v. 
Pennington,  1  Paige,  102 :  Ferguson  v.  Mtn.,  etc.,  Bk., 
8  Sneed,  609 ;  West  Wis.  Ry.  Co.  v.  Supers,  of  Trem- 
pealeau Co.,  93  U.  8.,  XXrtl.,  814 ;  85  Wis.,  257 ;  Beer 
Co.  v.  Mass.,  97  U.  8.,  XXIV.,  989. 

The  power  to  repeal  does  not  confer  the  power  to 
destroy  the  executory  contracts  of  the  corporation. 
Curran  v.  Arkansas,  66  U.  8.  (15  How.),  304 ;  8.  C,  12 
Ark.,  82L 

The  power  to  alter  or  modify  is  not  exhausted  by 
one  alteration.  M.  &  E.  R.  R.  Co.  v.  Comrs.,  37  N.  J., 
228;  People  v.  Hills,  46  Barb- 340;  Proprietors,  etc., 
v.  Haskell,  7  Me.,  474. 

Under  reserved  power  to  repeal  the  State  may  reg- 
ulate paimenirer  and  freight  rates.  Shields  v.  State. 
26  Ohio  St.,  86 ;  Parker  v.  Metropolitan  R.  R.  Co.,  109 
Mass.,  506 ;  Plank  Road  Co.  v.  Reynolds,  3  Wis.,  287 ; 
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Atty-Gen.  v.  R.  R.  Co.,  86  Wis.,  426 :  State  v.  Stone, 
87  Wis.,  204 ;  Hinckley  v.  Chic.,  etc  R.  R.  Co.,  88  Wla, 
194 :  Peik  v.  Chic,  etc,  R.  R.  Co.,  94  U.  8.,  XXIV.,  97 ; 
8  fits.,  177. 

Where  power  is  reserved  to  alter  a  charter,  the 
State  may  prescribe  the  manner  of  the  exercise  of 
such  power.  In  re  Reciprocity  Bk.,  22  N.  Y.,  9;  28 
Barb.,  389 ;  17  How.  Pr..  828. 

Under  power  to  alter  the  State  cannot  change  the 
nature  of  the  corporation,  nor  take  away  property 
rights ;  nor  authorize  the  taking  of  private  prop- 
erty for  public  use  without  compensation.  Com.  v. 
Essex  Co.,  79  Mass.,  239:  Buffalo,  etc.,  R.  R.  Co.  v. 
Dudley,  14  N.  Y.,  336 ;  Allen  v.  McKean,  1  Sumn.,  278 
White  v.  R.  R.  Co.,  14  Barb.,  669;  Troy,  etc,  R.  R.  Co. 
v.  Kerr,  17  Barb.,  581 ;  Miller  v.  R.  R.  Co.,  21  Barb.,  613. 

A  charter  may  be  repealed  by  implication.  Union 
R.  R.  Co.  v.  East  Tcnn.  R.  R.  Co.,  14  Ga.,  827. 

If  a  general  statute  reserves  the  power  to  alter 
charters,  a  charter  subsequently  granted  is  subject 
to  this  power.  Cent,  R.  R.  Co.  v.  State,  54  Ga.,  601 ; 
Fort  Plain  Br.  v.  Smith,  80  N.  Y  44;  Buydam  v. 
Moore,  8  Barb..  358 ;  White  v.  R.  R  Co.,  14  Barb.,  689 ; 
Hyatt  v.  McMahon.  25  Barb.,  457,  Iron  City  Bk.  v. 
Pittsburgh, 37  Pa.  St,,340;  State  v.  Person, 32 N.  J., 
131 ;  State  v.  Comrs.,  37  N.  J.,  228 ;  Griffin  v.  Ky.  Ins. 
Co.,  3  Bush.,  592. 

If  the  power  to  repeal  a  charter  depends  upon  the 
abuse  or  misuse  of  the  privtlejies,  it  is  not  neccspary 
that  such  abuse  or  misuse  be  judicially  ascertained. 
Minors'  Bk.  v.  U.  8.,  1  Iowa,  653;  Crease  v.  Babcock, 
40  Mass.,  334 ;  Erie,  etc,  R.  R.  Co.  v.  Casey,  2ti  Pa.  St.. 
287;  but  sec.  Flint,  etc,  v.  Woodhull,  23  Mich.,  89; 
Mayor  v.  Pittsburgh,  etc.,  R.  R.  Co.,  1  Abb.,  9. 

A  State  may  repeal  or  alter  a  charter  of  a  corpo- 
ration where  Its  support  is  drawn  wholly  from  the 
State.  Mobile  School  Com.  v.  Putnam,  44  Ala.,  408 : 
Bart  v.  Houston,  22  Ga.,  608;  Bass  v.  Pontleroy,  11 
Tex.,  698. 
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of  a  railway  previously  granted  to  the  Commer- 
cial Freight  Railroad  Company,  and  the  Mar- 
ginal Company,  by  virtue  of  a  provision  in  its 
charter,  purchased  and  paid  the  Commercial 
Company  for  the  joint  use  of  its  track,  so  far  as 
it  ran  through  the  same  streets.  Afterwards, 
on  May  6,  1872,  the  Legislature  of  Massachu- 
setts incorporated,  by  an  Act  of  that  date, 
the  Union  Freight  Railroad  Company,  which, 
by  virtue  of  its  charter  and  the  authority  of  the 
Board  of  Aldermen  of  Boston,  was  authorized 
to  run  its  track  through  the  same  streets  and 
over  the  same  ground  covered  by  the  track  of 
the  Marginal  Company ,  and  to  take  possession  of 
[15]  the  track  of  that  and  any  other  street  railroad 
company  on  payment  of  compensation.  This 
latter  Act  also  repealed  the  charter  of  the  Mar- 
ginal Company. 

Sections  four,  six  and  seven  of  this  Act  con- 
stitute the  foundation  of  complainant's  griev- 
ance, because  they  are  said  to  impair  the  obli- 
gation of  the  contract  found  in  the  charter  of 
the  Marginal  Company  and,  as  they  are  short, 
they  are  here  given  verbatim. 

"Sec.  4.  Said  corporation  may,  within  its  au- 
thorized limits,  and  for  the  purposes  of  this  Act, 
entei  upon  and  use  any  part  of  the  tracks  of  any 
other  street  railroad,  and  may  suitably  strength- 
en and  improve  such  tracks;  and  if  the  corpora- 
tions cannot  agree  upon  the  manner  and  condi- 
tions of  such  entry  and  use,  or  the  compensation 
to  be  paid  therefor,  the  same  shall  be  determined 
In  accordance  with  the  provisions  of  the  thirty- 
eighth  section  of  chapter  three  hundred  and 
eighty -one  of  the  acts  of  the  year  eighteen  hun- 
dred and  seventy-one. 

Sec.  6.  Said  corporation  shall,  within  four 
months  from  the  passage  of  this  Act,  take  the 
tracks,  or  any  part  thereof,  of  the  Marginal 
Freight  Railway  Company,  subject  to  the  laws 
relating  to  the  taking  of  land  by  railroad  com- 
and  the  compensation  to  be  made  there- 


Sec.  7.  Chapter  one  hundred  and  seventy  of 
the  Acts  of  the  year  eighteen  hundred  and  sixty- 
seven,  entitled  an  '  Act  to  Incorporate  the  Mar- 
ginal Freight  Railway  Company,'  and  so  much 
of  chapter  four  hundred  and  sixty-one  of  the 
Acts  of  the  year  eighteen  hundred  and  sixty- 
nine  as  relates  to  said  Marginal  Freight  Railway 
Company,  are  hereby  repealed." 

The  bill  avers  that  the  Union  Freight  Rail- 
road Company  has  been  organized,  ana  is  about 
to  proceed  in  such  a  manner  under  this  Act  that 
the  Marginal  Company  will  be  utterly  destroyed, 
and  its  several  contracts,  franchises,  rights,  ease- 
ments and  properties  will  be  impaired  and  de- 
stroyed, and  the  stock  of  complainant  in  said 
company  will  be  destroyed  and  made  valueless, 
and  he  will  sustain  irreparable  damage  and  mis- 
chief. 

Complainant  then  alleges  that  he  had  request- 
ed and  urged  the  directors  oi  the  Marginal  Com- 
pany to  take  steps  to  assert  the  rights  and  fran- 
chises of  the  company  against  what  he  believes 
to  be  unconstitutional  legislation,  and  that  they 
had  declined  and  refused  to  do  so.  He  also  sets 
out  a  vote  or  resolution  of  said  directors,  in 
which  they  respond  to  his  demand  by  saying 
that  the  assertion  of  the  rights  of  the  corpora- 
tion in  the  state  courts  is  accompanied  with  so 
many  embarrassments  that  they  decline  to  at- 
tempt, it.  The  prayer  of  the  bill  is  for  an  in- 
See  15  Otto. 


junction  against  all  the  defendants  to  prevent 
these  acts  so  injurious  to  the  rights  of  the  Mar- 
ginal Freight  Railroad  Company. 

The  first  ground  of  demurrer  to  this  bill  is 
that  the  complainant,  whose  interest  is  merely 
that  of  a  stockholder  in  the  Marginal  Company, 
shows  no  right  to  sustain  this  bill,  the  object  of 
which  is  to  assert  rights  that  are  those  of  the 
corporation,  which  is  itself  under  no  disability 
to  sue. 

This  whole  subject  was  fully  considered  in 
the  recent  opinion  of  the  court  in  Hawet  v. 
Water-  Work*  Co.  \antc,  8271.  in  the  decision  of 
which  we  had  the  benefit  of  the  able  argument 
of  counsel  in  this  case,  which  was  argued  be- 
fore that  was  decided.  We  refer  to  that  opin- 
ion for  the  principles  which  must  govern  this 
branch  of  the  present  case.  It  is  sufficient  to 
say  that  this  bill  presents  so  strong  a  case  of  the 
total  destruction  of  the  corporate  existence,  and 
of  the  annihilation  of  all  corporate  powers  un- 
der the  Act  of  1872,  that  we  think  complainant 
as  a  stockholder  comes  within  the  rule  laid  down 
in  that  opinion,  and  which  authorizes  a  share- 
holder to  maintain  a  suit  to  prevent  such  a  dis- 
aster, where  the  corporation  peremptorily  re- 
fuses to  move  in  the  matter. 

As  none  of  the  defendants  are  charged  with 
a  purpose  to  exercise  any  power  or  to  perform 
any  acts  not  authorized  by  the  terms  of  the  Act 
of  May  6,  1872,  the  remaining  question  to  be 
decided  is,  whether  the  features  of  that  Act  to 
which  complainant  objects  in  his  bill  are  beyond 
the  power  of  the  Legislature  of  Massachusetts, 
or  are  forbidden  by  anything  in  the  Constitu- 
tion of  the  United  States. 

These  exercises  of  power  in  the  statute  com- 
plained of  are  divisible  into  two: 

1.  The  repeal  of  the  charter  of  the  Marginal 
Company. 

2.  The  authority  vested  in  the  Union  Com- 
pany to  take  its  track  for  the  use  of  the  latter 
Company. 

It  is  the  argument  of  counsel,  pressed  upon 
us  with  much  vigor,  that  the  two  taken  together 
constitute  a  transfer  of  the  property  of  the  one 
corporation  to  the  other,  ana  with  it  all  the  cor- 
porate franchises,  rights  and  powers  belonging 
to  the  elder  corporation. 

We  are  not  insensible  to  the  force  of  the  ar- 
gument as  thus  stated;  and  we  think  it  must  be 
conceded  that,  according  to  the  unvarying  de- 
cisions of  this  court,  the  unconditional  repeal  of 
the  charter  of  the  Marginal  Company  is  void 
under  the  Constitution  of  the  United  States,  as 
impairing  the  obligation  of  the  contract  made 
by  the  acceptance  of  the  charter  between  the  cor- 
porators of  that  company  and  the  State,  unless 
it  is  made  valid  by  that  provision  of  the  General 
Statutes  of  Massachusetts,  called  the  reservation 
clause,  concerning  Acts  of  incorporation;  or  un- 
less it  falls  within  some  enactment  covered  bv 
that  part  of  its  own  charter,  which  makes  it 
"  Subject  to  all  the  duties,  restrictions  and  lia- 
bilities set  forth  in  the  general  laws,  which  now 
are  or  may  hereafter  be  in  force,  relating  to  street 
railway  corporations,  so  far  as  the-  may  be  ap- 
plicable." 

The  first  of  these  reservations  of  legislative 
power  over  corporations  is  found  in  section  41 
of  chapter  C8  of  the  General  Statutes  of  Massa- 
chusetts, in  the  following  language:  "  Every 
Act  of  incorporation  passed  after  the  eleventh 
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day  of  March,  in  the  year  one  thousand  eight 
hundred  and  thirty-one,  shall  be  subject  to 
amendment,  alteration  or  repeal  at  the  pleasure 
of  the  Legislature." 

It  would  be  difficult  to  supply  language  more 
comprehensive  or  expressive  than  this. 

Such  an  Act  may  be  amended;  that  is,  it  may 
be  changed  by  additions  to  its  terms  or  by  qual- 
ifications of  the  same.  It  may  be  altered  by 
the  same  rvwer,  and  it  may  be  repealed.  What 
is  it  may  be  repealed?  It  is  the  Act  of  incor- 
poration. It  is  this  organic  law  on  which  the 
corporate  existence  of  the  company  depends 
which  may  be  repealed,  so  that  it  shall  cease 
to  be  a  law;  or  the  Legislature  may  adopt  the 
milder  course  of  amending  the  law  in  matters 
which  need  amendment,  or  altering  it  when  it 
needs  substantial  change.  All  this  may  be  done 
at  the  pleasure  of  the  Legislature.  That  body 
need  give  no  reason  for  its  action  in  the  matter. 
The  validity  of  such  action  does  not  depend  on 
the  necessity  for  it,  or  on  tho  soundness  of  the 
reasons  which  prompted  it.  This  expression, 
"  the  pleasure  of  the  Legislature,"  is  significant 
and  is  not  found  in  many  of  the  similar  stat- 
utes in  other  States. 

This  statute  having  been  the  settled  law  of 
Massachusetts  and  representing  her  policy  on 
an  important  subject  for  nearly  fifty  years  be- 
fore the  incorporation  of  the  Marginal  Com- 

Eany,  we  cannot  doubt  the  authority  of  the 
cgislaturc  of  Massachusetts  to  repeal  that  char- 
ter. Nor  is  this  seriously  questioned  by  coun- 
sel for  appellant;  and  it  may,  therefore,  be  as- 
sumed that  if  the  repealing  clause  of  the  Act  of 
May  0,  1872,  stood  alone,  its  validity  must  be 
conceded.  Crease  v.  Babeock,  28  Pick.,  884;  R. 
R.  Co.v. Casey,  26  Pa.,  287;  Pennsylvania  Coll. 
Cases,  18  Wall.,  190  [80  U.  8.,  XX.,  660];  2 
Kent,  Com.,  306. 

It  is  argued,  however,  that  the  Act  is  to  be 
examined  as  a  whole,  and  that  as  the  earlier 
sections  of  the  statute  bestow  upon  the  Union 
Company  the  right  to  seize  the  track  and  oth- 
er property  of  the  Marginal  Company,  this  re- 
pealing clause  is  inserted  merely  to  aid  in  the 
general  purpose  of  transferring  a  valuable  prop- 
erty and  its  appurtenant  franchise  from  one  cor- 
poration to  another. 

Whether  tnia  is  sufficient  to  invalidate  that 
branch  or  feature  of  the  statute  may  depend 
somewhat  upon  the  effect  of  the  repealing  clause 
upon  the  rights  of  the  Marginal  Company,  as 
well  as  upon  other  matters;  but  we  do  not 
doubt  the  validity  of  the  repealing  clause  of 
that  Act,  whatever  may  have  been  the  reasons 
which  influenced  the  Legislature  to  enact  it, 
for  the  exercise  of  this  power  is  by  express 
terms  declared  to  be  at  the  pleasure  of  the  Legis- 
lature. 

The  41st  section  of  chapter  68,  as  we  have 
cited  it,  had  a  proviso,  as  it  was  originally  en- 
acted, "  That  no  Act  of  incorporation  shall  be 
repealed,  unless  for  some  violation  of  its  char- 
ter or  other  default,  when  such  charter  shall 
contain  an  express  provision  limiting  the  dura- 
tion of  the  same."  So  that  charters  subject  to  the 
pleasure  of  the  legislative  will  were  only  those 
of  perpetual  duration.  This  proviso  was,  how- 
ever, either  repealed  by  express  enactment  or 
intentionally  left  out  in  subsequent  revisions  of 
the  statutes,  for  it  is  not  found  in  that  of  1860, 
known  as  the  General  Statutes  of  Massachu- 
064 


setts,  nor  in  that  of  the  present  year,  fust  pub- 
lished, called  the  Public  Statutes  of  Massachu- 
setts. 

What  is  the  effect  of  the  repeal  of  the  char- 
ter of  a  corporation  like  this? 

One  obvious  effect  of  the  repeal  of  a  statute 
is  that  it  no  longer  exists.  Its  life  is  at  an  end. 
Whatever  force  the  law  may  give  to  transac- 
tions into  which  the  corporation  entered  and 
which  were  authorized  by  the  charter  while  in 
force,  it  can  originate  no  new  transactions  de- 
pendent on  the  power  conferred  by  the  charter. 
If  the  corporation  be  a  bank,  with  power  to 
lend  money  and  to  issue  circulating  notes,  it 
can  make  no  new  loan  nor  issue  any  new  notes 
designed  to  circulate  as  money. 

If  the  essence  of  the  grant  of  the  charter  be 
to  operate  a  railroad,  and  to  use  the  streets  of 
the  city  for  that  purpose,  it  can  no  longer  so 
use  the  streets  of  the  city,  and  no  longer  exer- 
cise the  franchise  of  running  a  railroad  in  the 
city.  In  short,  whatever  power  is  dependent 
solely  upon  the  grant  of  the  charter,  and  which 
could  not  be  exercised  by  unincorporated  pri- 
vate persons  under  the  general  laws  of  the  Stau-. 
is  abrogated  by  the  repeal  of  the  law  which 
granted  these  special  rights. 

Personal  and  real  property  acquired  by  the 
corporation  during  its  lawful  existence,  rights 
of  contract,  or  choses  in  action  so  acquired,  and 
which  do  not,  in  their  nature,  depend  upon  the 
general  powers  conferred  by  the  charter,  are 
not  destroyed  by  such  a  repeal,  and  the  courts 
may,  if  the  Legislature  does  not  provide  some 
special  remedy,  enforce  such  rights  by  the 
means  within  their  power.  The  rights  of  the 
shareholders  of  such  a  corporation,  to  their  in- 
terest in  its  property,  are  not  annihilated  by  such 
a  repeal,  and  there  must  remain  in  the  courts 
the  power  to  protect  those  rights. 

And  while  we  are  conscious  that  no  defini- 
tion, at  once  comprehensive  and  satisfactory, 
can  be  here  laid  down  of  what  those  rights  and 
powers  are  that  remain  to  the  stockholders  and 
creditors  of  such  a  corporation  after  the  Act  of 
repeal,  we  are  of  opinion  that  the  foregoing  ob- 
servations are  sufficient  for  the  case  before  us. 

A  short  reference  to  the  origin  of  this  reser- 
vation of  the  right  to  repeal  charters  of  corpo- 
rations may  be  of  service  in  enabling  us  to  de- 
cide upon  its  office  and  effect  when  called  into 
operation  by  the  legislative  exercise  of  the 
power. 

As  early  as  1806,  in  the  case  of  Wales  v.  Stet- 
son, 2  Mass.,  146,  the  Supreme  Court  of  that 
State  made  the  declaration  "  That  the  rights 
legally  vested  in  all  corporations  cannot  Decon- 
trolled or  destroyed  by  any  subsequent  statute, 
unless  a  power  for  that  purpose  be  reserved  to 
the  Legislature  in  the  Act  of  incorporation." 
In  the  case  of  Dart.  Coll.  v.  Woodward, A  Wheat. , 
618,  decided  in  1810,  this  court  announced  prin- 
ciples on  the  subject  of  the  protection  that  the 
charters  of  private  corporations  were  entitled  to 
claim,  under  the  clause  of  the  Federal  Consti- 
tution against  impairing  the  obligation  of  con- 
tracts, which,  though  received  at  the  time  with 
some  dissatisfaction,  have  never  been  over- 
ruled in  this  court.  The  opinion  in  that  case 
carried  the  protection  of  the  constitutional  pro- 
vision somewhat  hi  advance  of  what  had  been 
decided  in  Fletcher  v.  Peck  [6  Cranch,  87],  snd 
the  preceding  cases,  and  held  that  it  applied  not 
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only  to  contracts  between  individuals,  and  to 
grants  of  property  made  by  the  State  to  indi- 
viduals or  to  corporations,  but  that  the  rights 
and  franchises  conferred  upon  private  as  dis- 
tinguished from  public  corporations  by  the  leg- 
islative Acts  under  which  their  existence  was 
authorized,  and  the  right  to  exercise  the  func- 
tions conferred  upon  them  by  the  statute, were, 
when  accepted  by  the  corporators,  contracts 
which  the  btate  could  not  impair. 

It  became  obvious  at  once  that  many  Acts  of 
incorporation  which  had  been  passed  as  laws  of 
a  public  character,  partaking  in  no  general 
sense  of  a  bargain  between  the  States  and  the 
corporations  which  they  created,  but  which  yet 
conferred  private  rights, were  no  longer  subject 
to  amendment,  alteration  or  repeal,  except  by 
the  consent  of  the  corporate  body,  and  that  the 
general  control  which  the  Legislatures  creating 
such  bodies  bad  previously  supposed  they  had 
the  right  to  exercise,  no  longer  existed.  It  was, 
no  doubt,  with  a  view  to  suggest  a  method  by 
which  the  State  Legislatures  could  retain  in  a 
large  measure  this  important  power,  without  vio- 
lating the  provision  of  the  Federal  Constitution, 
that  Mr.  Justice  Story  in  his  concurring  opin- 
ion in  the  Dartmouth  College  Clue,  suggested  that 
when  the  Legislature  was  enacting  a  charter  for 
a  corporation,  a  provision  in  the  statute  reserv- 
ing to  the  Legislature  the  right  to  amend  or  re- 
peal it  must  be  held  to  be  a  part  of  the  contract 
itself,  and  the  subsequent  exercise  of  the  right 
would  be  in  accordance  with  the  contract,  and 
could  not,  therefore,  impair  its  obligation.  And 
he  cites  with  approval  the  observations  we  have 
already  quoted  from  the  case  of  Wales  v.  Stet- 
son, 2  Mass.,  146. 

It  would  seem  that  the  States  were  not  slow 
to  avail  themselves  of  this  suggestion,  for  while 
we  have  not  time  to  examine  their  legislation 
for  the  result,  we  have  in  one  of  the  cases  cited 
to  us  as  to  the  effect  of  a  repeal,  a  case  from 
[McLaren  v.  Pennington],  1  Paige,  102,  in  which 
the  Legislature  of  New  Jersey,  when  charter- 
ing a  bank  with  a  capital  of  (400,000  in  1824, 
declared  by  its  17th  section  that  it  should  be 
lawful  for  the  Legislature  at  any  time  to  alter, 
amend  and  repeal  the  same.  Ana  Kent,  2  C  )m., 
807,  speaking  of  what  is  proper  in  such  a  cl&use, 
cites  as  an  example  a  charter  by  the  New  York 
Legislature,  of  the  date  of  February  25,  1822. 
How  long  the  Legislature  of  Massachusetts  con- 
tinued to  rely  on  a  special  reservation  of  this 
power  in  each  charter  as  it  was  granted,  it  is  un- 
necessary to  inquire,  for  in  1881  it  enacted  as  a 
law  of  general  application,  that  all  charters  of 
corporations  thereafter  granted  should  be  sub- 
ject to  amendment,  alteration  and  repeal  at  the 
pleasure  of  the  Legislature,  and  such  has  been 
the  law  ever  since. 

This  history  of  the  reservation  clause  in  Acts 
of  incorporation  supports  our  proposition,  that 
whatever  right,  franchise  or  power  in  the  cor- 
poration depends  for  its  existence  upon  the 
granting  clauses  of  the  charter,  is  lost  by  its  re- 
peal. 

This  view  is  sustained  by  the  decisions  of  this 
court  and  of  other  courts  on  the  same  question. 
Pennsylvania  Coll.  Cases,  18  Wall.,  190  [80  U. 
8.,  XX.,  560];  Tomlinson  v.  Jessup,  15  Wall., 
454  [82  U.  S.,  XXL,  204];  R.  R.Co.v.  Maine, 96 
U.  8.,  499  [XXIV.,  886];  Sinking  Fund  Cases, 
99  U.  8.,  700[XXV.,  486];  A  R.Co.v.  Georgia, 
See  15  Orro. 


98  U.  S.,  859  [XXV.,  185];  McLaren  v.  Pen- 
nington [supra];  R.  R.  Co.v.  Casey,  26  Pa.,  287; 
Bank  v.  U.8.,1  Greene  (la.),  552;  2  Kent,  Com., 
806,  807. 

It  results  from  this  view  of  the  subject  that 
whatever  right  remained  in  the  Marginal  Com- 
pany to  its  rolling  stock,  its  horses,  its  harness, 
its  stables,  the  debts  due  to  it,  and  the  funds  on 
hand,  if  any,  it  no  longer  had  the  right  to  run 
its  cars  through  the  streets  or  any  of  the  street* 
of  Boston.  It  no  longer  had  the  right  to  cumber 
these  streets  with  a  railroad  track  which  it  could 
not  use,  for  these  belonged  by  law  to  no  person 
of  right  and  were  vested  in  defendants  only  by 
virtue  of  the  repealed  charter. 

It  was,  therefore,  in  the  power  of  the  Mas- 
sachusetts Legislature  to  grant  to  another  cor- 
poration, as  it  did,  the  authority  to  operate  a 
street  railroad  through  the  same  streets  and 
over  the  same  ground  previously  occupied  by 
the  Marginal  Company.  Whether  this  action 
was  oppressive  or  unjust  in  view  of  the  public 
good,  or  whether  the  Legislature  was  governed 
by  sufficient  reason  in  thus  repealing  the  char- 
ter of  one  company  and  in  chartering  another 
at  the  same  time  to  perform  as  part  of  its  func- 
tions the  duties  required  of  the  first,  is  not,  as 
we  have  seen,  a  judicial  question  in  this  case. 
It  may  well  be  supposed,  if  answer  were  re- 
quired to  the  complainant's  bill,  that  it  was 
made  to  appear  that  the  Marginal  Company  had 
shown  its  incapacity  to  fulfill  the  objects  for 
which  it  was  created,  and  that  another  corpo- 
ration, embracing  larger  area,  connecting  with 
more  freight  depots  and  wharves,  and  with 
more  capital,  could  better  serve  the  public  in 
the  matter  for  which  both  franchises  were  given. 

That  in  creating  the  later  Corporation,  whose 
object  was  to  fulfill  a  public  use,  it  could  au- 
thorize it  to  take  such  property  of  other  corpo- 
rations as  might  be  necessary  to  that  use,  as 
well  as  that  of  individuals,  can  hardly  admit  of 
question.  Section  4  of  the  Act  gives  this  power 
to  the  Union  Company  with  reference  to  the 
tracks  of  all  street  railroads  in  the  city,  and 
provides  that,  in  the  event  of  an  inability  to 
agree  with  the  owners  of  these  tracks  as  to  com- 
pensation, that  shall  be  determined  in  accord- 
ance with  the  provisions  of  general  laws  pre- 
viously enacted  on  that  subject.  To  this  there 
can  be  no  valid  legal  objection.  The  property 
of  corporations,  even  including  their  franchises, 
when  that  is  necessary,  may  be  taken  for  pub- 
lic use  under  the  power  of  eminent  domain,  on 
making  due  compensation.  Bridge  Co.  v.  Dir. 
6  How.,  507;  Bridge  Corp.  v.  Lowell,  4  Gray., 
482;  Waler-Power  Co.  v.  R.  R.  Co.,  28  Pick., 
860;  Richmond R.  R.  Co.  v.  Louisa  R.  R.  Co.,  18 
How.,  88. 

But  it  is  the  6th  section  of  the  Act  which  is 
most  bitterly  assailed  as  an  invasion  of  appel- 
lant's rights.  It  declares  that  the  Union  Freight 
Company,  within  four  months  from  the  passage 
of  the  Act,  sliaU  take  the  tracks,  or  any  part 
thereof,  of  the  Marginal  Freight  Company,  sub- 
ject to  the  laws  relating  to  taking  land  by  rail- 
road companies  and  the  compensation  therefor. 
If,  as  the  language  seems  to  imply,  the  new 
Company  is  bound  to  take  so  much  of  the  track 
of  the  old  one  as  it  shall  need  or  elect  to  use, 
and  pay  for  it  within  four  months,  it  is  a  re- 
quirement favorable  to  this  company  in  prefer- 
ence to  others,  and  with  especial  reference  to 
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the  fact  that  its  power  to  use  the  track  for  rail- 
road purposes  has  ceased.  If  it  is  merely  a  per- 
mission to  take  the  track  on  payment  of  com- 
pensation, it  is  still  a  favor  to  the  Marginal 
Company  to  require  this  to  be  done  within  four 
months. 

A  suggestion  is  made  that  the  Marginal  Com- 
pany acquired  by  purchase,  for  $15,000,  the 
right  to  the  use  of  the  track  of  the  Commercial 
Freight  Co.,  and  that  this  property  stands  on 
different  grounds  from  the  remainder  of  its 
track. 

We  are  unable  to  discover  any  difference  in 
principle.  If  the  new  Company  takes  this  track, 
or  takes  the  Marginal  Company's  right  to  use 
it,  we  suppose  the  latter  will  be  entitled  to  com- 
pensation for  its  interest  in  it,  as  for  other  prop- 
erty taken  for  a  public  use. 

In  fact,  in  regard  to  the  whole  question  dis- 
cussed, as  to  the  mode  of  making  compensation, 
and  its  sufficiency  to  indemnify  the  Marginal 
Company  for  what  is  taken,  it  seems  to  us  to 
be  premature;  for  whenever  the  attempt  to  ad- 
just the  compensation  is  made,  the  question  of 
its  sufficiency  and  its  compliance  with  the  law 
on  that  subject  may  arise,  and  it  can  then  be 
decided. 

Nor  are  we  satisfied  of  the  soundness  of  the 
argument  of  counsel,  that  the  clause  in  the  Mar- 
ginal Company's  charter,  which  declares  it  to 
be  subject  to  the  restrictions  and  liabilities  con- 
tained in  the  general  laws  relating  to  street  rail- 
ways, withdraws  it  from  the  operation  of  the 
41st  section  of  chapter  68  of  the  general  laws  of 
the  State.  The  latter  clause  declares  all  Acts 
of  incorporation  subject  to  its  provisions.  This 
subjection  is  not  impaired  by  the  fact  that  a 
particular  corporation  is  made  by  its  charter 
subject  to  other  laws  also  of  a  general  character. 

We  are  of  opinion  that  the  question  of  the  re- 
peal of  the  charter  of  the  Marginal  Company  is 
to  be  decided  by  the  construction  of  the  gener- 
al statute,  whose  effect  and  history  we  have  dis- 
cussed. 

These  considerations  require  the  affirmance  of 
the  decree  of  the  Circuit  Court  sustaining  the  de- 
murrer to  appellant?*  bill;  and  it  it  to  ordered. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.8. 

Cited-80  N.  C.  281 ;  45  Am.  Rep.,  088. 


REBECCA  B.  YOUNG,  Exrx.  of  Johh  H. 
Youkg,  Deceased,  Plff.  in  Err., 
v. 

AMERICAN  STEAMSHIP  COMPANY. 
(See  S.  C.  16  Otto.  41-45.) 
Shipping  feet— federal  question. 

1.  A  shipping  commissioner  who,  on  shipping  sea- 
men for  a  voyage  received  the  fee  all  owed,  of  $2,  for 
each  one,  is  not  entitled  to  charge  the  same  lee  for 
««acu  seamen  who,  on  the  return  of  the  vessel  from 
lier  voyage,  reshipped  and  sailed  on  the  same  ves- 
sel in  8ucceedinR  voyages. 

2.  Whether,  if  the  fees  collected  by  him  were  ille- 
srnlly  exacted,  they  could  be  recovered  back,  it  not 
appearing  that  any  objection  was  made  at  the  time 
to  their  payment,  is  not  a  question  of  Federal  law; 
and  the  ruling  of  the  State  court  on  this  point  is 
HnaL 
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F ERROR  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 
The  case  is  stated  by  the  court. 
Mr.  Henry  Flanders,  for  plaintiff  in  error. 
Mr.  Morton  P.  Henry,  for  defendants  in 
error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  defendant  in  the  court  below,  John  H. 
Young,  who  died  since  this  case  L?s  been  pend- 
ing here,  was  appointed  Shipping  Comnissioner 
of  the  United  States  at  the  Port  of  Philadelphia, 
in  July,  1872 ;  and  was  continuously  in  office 
from  that  time  until  the  piesent  action  was  com- 
menced, in  March,  1876.  The  plaintiff  in  the 
court  below  is  a  Corporation  created  under  the 
laws  of  Pennsylvania  and,  during  the  period 
the  deceased  held  his  office,  was  the  owner  ot 
four  steamships  sai ling  under  the  American  flag 
between  the  Ports  of  Philadelphia  and  Liver 
pool.  The  men  composing  the  crews  of  the 
steamships  were  shipped  before  the  commis- 
sioner for  a  voyage  from  Philadelphia  to  Liver 
pool  and  back*;  and  for  every  man  shipped  oo 
each  voyage  the  commissioner  received!  from 
the  Company  the  sum  of  $2,  the  payment  of 
which  was  demanded  by  him  by  virtue  of  hie 
office. 

The  total  number  of  men  shipped  at  Phil* 
dclphia,  on  board  these  steamships,  between  the  [41] 
dates  mentioned,  was  6,186 ;  of  which  number 
2,489  reshipped  and  sailed  on  the  next  succeed* 
ing  voyage  of  the  same  steamship  on  which  they 
had  returned  to  that  port  For  these  the  com' 
missioner  demanded  and  received  from  the  Com 
pany  $4,878,  payments  being  made  from  time  to 
time,  as  the  bills  were  presented  by  him,  imme- 
diately after  the  reahipment  of  the  men. 

The  present  action  was  brought  in  the  Court 
of  Common  Pleas  of  the  County  of  Philadelphia 
to  recover  this  sum,  and  was  submitted  for  de- 
cision upon  an  agreed  statement  of  facts.  That 
court  held  that  the  payments  were  voluntary, 
and  that  the  money,  therefore,  could  not  be  re- 
covered back.  The  case  being  carried  to  the 
Supreme  Court  of  the  State,  the  decision  of  the 
court  of  common  pleas  was  reversed,  and  judg- 
ment ordered  for  the  plaintiff  for  the  amount 
claimed.  To  review  this  judgment  the  case  is 
brought  here. 

Two  questions  were  presented  for  considera- 
tion to  the  Supreme  Court  of  the  State :  1st 
whether  the  shipping  commissioner  was  entitled 
to  charge  a  fee  of  $2  for  each  seaman  who,  on 
the  return  of  a  vessel  of  the  Company  to  Phil- 
adelphia, reshipped  and  sailed  on  the  same  ves- 
sel in  succeeding  voyages;  and,  2d,  whether,  if 
the  fees  collected  by  him  were  illegally  exacted, 
they  could  be  recovered  back,  it  not  appearing 
that  any  objection  was  made  at  the  time  to  their 
payment.  That  court  decided  both  questions  in 
favor  of  the  Company;  and  the  same  questions 
are  now  presented  to  us. 

The  Revised  Statutes  require  the  several  Cir- 
cuit Courts  of  the  United  States,  within  whose 
jurisdiction  there  is  a  port  of  entry  and  of  ocean 
navigation,  to  appoint  a  shipping  commissioner 
for  it;  and  empower  them  to  regulate  the  mode 
of  conducting  business  in  his  office;  and  to  ex- 
ercise full  control  over  it.  Sec.  4501.  They  also 
require  him  to  take  an  oath  of  office,  and  to  give 
a  bond,  with  sureties,  in  such  sum  as  the  circuit 
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3  may  prescribe,  not  less  than  $5,000,  for 
the  faithful  discharge  of  bis  duties.  Sec.  4502. 
They  provide,  with  certain  exceptions,  not  nec- 
essary to  be  stated  in  this  case,  that  the  master  of 
every  vessel  bound  from  a  port  in  the  United 
States  to  any  foreign  port,  shall,  before  he  pro 
f ceeds  on  such  voyage,  make  an  agreement,  in 
writing  or  in  print,  with  every  seaman  whom 
he  carries  to  sea  as  one  of  the  crew, which  must 
contain  various  particulars  relating  to  the  nature 
and  probable  duration  of  the  voyage  contem- 
plated, the  port  or  country  where  it  is  to  termi- 
nate, the  number  and  description  of  the  crew; 
the  time  when  the  seaman  is  to  be  on  board  to 
begin  work,  the  capacity  in  which  he  is  to  serve, 
the  wages  he  is  to  receive,  the  provisions  with 
which  he  is  to  be  furnished,  and  regulations  as 
to  his  conduct,  and  to  the  fines  and  punishments 
to  which  he  may  be  subjected,  and  stipulations  as 
to  advance  and  allotment  of  wages.  Sec.  4511. 
The  agreement,  except  as  otherwise  specially 
provided,  is  to  be  signed  in  duplicate  in  the 
presence  of  the  commissioner,  acknowledged 
before  him,  and  certified  under  his  hand  and 
official  seal,  one  copy  of  which  is  to  be  retained 
by  him  and  the  other  to  be  delivered  to  the 
master  of  the  vessel.  Sec.  4512.  For  each  sea- 
man thus  shipped  the  commissioner  is  allowed 
a  fee  of  $2. 

But  the  statutes  also  declare  that  these  pro- 
visions as  to  the  duty  of  the  master  and  the  con- 
tract with  the  seamen,  shall  not  apply  to  mas- 
ters of  vessels  in  cases  where  the  seamen  are, 
by  custom  or  agreement,  entitled  to  participate 
in  the  profits  or  results  of  a  cruise  or  voyage, 
nor  to  masters  of  coastwise  or  lake-going  ves- 
sels that  touch  at  foreign  ports;  but  that  *'  Sea- 
men may,  by  agreement,  serve  on  board  such 
vessels  a  definite  time,  or,  on  the  return  of  any 
vessel  to  a  port  in  the  United  States,  may  reship 
and  sail  in  the  same  vessel  on  another  voyage 
without  the  payment  of  additional  fees  to  the 
shipping  commissioner  by  either  the  seaman  or 
the  master."   Sec.  4518. 

The  solution  of  the  first  question  presented 
depends  upon  the  construction  given  to  this  last 
clause.  The  contention  of  the  commissioner  is 
that  the  exemption  from  payment  of  fees  on  the 
reshipment  is  limited  to  the  reshipment  for  one 
other  voyage  and  to  that  immediately  following 
the  one  at  which  the  fees  were  paid.  On  the 
other  hand,  the  contention  of  the  Steamship 
Company  is  that  the  exemption  applies  to  a  re- 
shipment for  all  voyages  succeeding  the  first  one 
in  regular  order.  We  are  of  opinion  that  this 
latter  construction  is  the  correct  one. 

The  legislation  of  Congress  was  designed  for 
the  protection  of  seamen  in  the  merchant  serv- 
ice ;  they  had  previously  been  the  subject  of 
144]  constant  imposition  and  deception.  As  a  class, 
particularly  those  serving  as  common  sailors, 
they  are  proverbially  improvident,  and  fre- 

Suently  the  prey  of  unscrupulous  landsmen, 
oon  stripped:  when  in  port  of  their  hard  carn- 
ings.they  are  generally  willing  to  accept  employ- 
ment on  almost  any  terms.  Their  necessitous 
condition  often  compelled  them  to  submit  to 
harsh  contracts  which  placed  them  completely 
in  the  power  of  masters  of  vessels.  To  remedy 
these  evils,  the  office  of  shipping  commissioner 
was  created;  and  he  is  charged  with  the  per- 
formance of  important  duties  connected  with 
the  shipment  ana  discbarge  of  seamen.  Every 
See  15  Otto. 


engagement  for  their  service  must  be  made  and 
signed  before  him.  But  when  satisfied  with  the 
vessel  upon  which  they  have  served  and  with 
the  treatment  received,  they  are  disposed  to  con- 
tinue in  the  employment  of  the  same  owners, 
they  can  have  no  occasion  for  his  services.  All 
that  is  then  required  of  him  is  to  see  that  the 
renewed  contract  is  signed  and  acknowledged 
in  his  presence.  The  exemption  of  the  reship- 
ment from  fees  was  undoubtedly  made,  as  sug- 
gested by  the  Supreme  Court  of  Pennsylvania, 
to  encourage  a  more  steady  and  continous  serv- 
ice, and  to  make  it  for  the  interest  of  masters 
to  so  treat  their  crews  as  to  induce  them  to  re- 
main with  the  vessels.  This  object  requires  the 
extension  of  the  exemption  to  a  reshipment  on 
all  voyages  succeeding  in  regular  order  the  one 
for  which  fees  were  paid,  equally  as  to  the  one 
next  succeeding.  Every  reshipment  must,  by 
its  terms,  be  only  for  another  voyage,  not  for 
several  voyages.  So,  upon  a  strict  construc- 
tion, as  well  as  upon  a  view  of  the  intention  of 
the  exemption,  the  same  result  must  follow. 
No  reason  can  be  assigned  why  the  exemption 
should  extend  to  the  first  reshipment  on  the 
same  vessel,  that  will  not  apply  to  all  subse- 
quent rcshipments  following  continuously. 

It  is  of  no  weight  against  this  construction 
of  the  statutes  that  it  may  deprive  the  commis- 
sioner of  fees  to  an  extent  materially  affecting 
his  compensation.  Statutes  are  not  to  be  wrest- 
ed from  their  true  meaning  because  a  diminu- 
tion of  the  fees  of  an  office  may  result  from  it. 

It  follows  that  we  agree  with  the  Supreme 
Court  of  the  State  on  the  first  question  present- 
ed. Upon  the  second  question,  whether  the  pay- 
ments were  voluntary  and,  therefore,  the  money 
could  not  be  recovered  back,  we  express  no  l*°J 
opinion  ;  for  in  any  view  in  which  it  maybe 
considered,  it  is  not  one  of  federal  law.  The 
ruling  of  the  state  court  on  this  point  is  final, 
so  far  as  we  are  concerned,  in  this  action. 

Judgment  affirmed. 

True oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 


UNITED  STATES,  Appt., 
v. 

WILLIAM  G.  TEMPLE. 
(Bee  8.  C,  15  Otto,  97-90.) 
Pay  of  oommodore. 

A  oommodore  in  the  United  States  navy  may  re- 
cover mileage  for  travel  under  orders,  whether  by 
sea  or  on  land,  under  the  Aot  of  March  8, 1836,  c.  27. 
[No.  210.] 

Argued  Mar.  1,  1882.    Decided  Mar.  IS,  1885. 

APPEAL  from  the  Court  of  Claims. 
Statement  of  the  case  by  Mr.  Justice 
Woods: 

This  was  an  action  brought  in  the  Court  of 
Claims  by  the  defendant  in  error,  a  Commodore 
in  the  United  8tates  Navy,  to  recover  mileage 
for  travel  under  orders. 

The  controversy  arises  upon  the  construction 
of  an  Act  of  Congress.  The  history  of  the  leg- 
islation of  Congress  on  the  subject  of  mileage 
to  officers  of  the  navy  is  as  follows:  On  March 
8, 1885,  an  Act  was  passed  whkb,  after  giving 
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certain  pay,  etc.,  to  officers  of  the  navy,  de- 
clared that  they  should  be  entitled  to  no  other 
compensation,  but  with  an  exception  thus 
stated:  "Except  for  traveling  expenses  while 
under  orders,  for  which  ten  cents  per  mile 
shall  be  allowed."  4  Stat  at  L  ,  757,  sec.  2. 

Afterwards  this  provision  of  the  law  of  1885 
was  abrogated  by  a  clause  in  the  Act  of  June 
10, 1874,  18  Stat,  at  L.,  72,  which  was  as  fol- 
lows: "  That  only  actual  traveling  expenses 
shall  be  allowed  to  any  person  holding  em- 

Eloyment  or  appointment  under  the  United 
tates,  and  all  allowances  for  mileage  and  trans- 
portation in  excess  of  the  amount  actually  paid, 
rrai  816  nereDy  declared  illegal." 
1  J  On  June  80,  1870,  however,  mileage  was  re- 
stored to  officers  of  the  navy,  by  the  Act  of 
that  date,  10  Stat,  at  L.,  85,  which  declared : 
"  And  so  much  of  the  Act  of  June  10,  1874 
[etc.,]  as  provides  that  only  actual  traveling  ex- 
penses shall  be  allowed  to  any  person  holding 
employment  or  appointment  under  the  United 
States,  while  engaged  in  public  business,  as  is 
applicable  to  officers  of  the  navy  so  engaged,  is 
hereby  repealed ;  and  the  sum  of  eight  cents 
per  mile  shall  be  allowed  such  officers  so  en- 
gaged, in  lieu  of  their  actual  expenses." 

This  Act  was  in  force  when  the  travel  for 
which  defendant  in  error  claims  mileage  was 
performed. 

It  appeared  by  the  findings  of  the  Court  of 
Claims,  that  the  defendant  in  error  traveled  un- 
der orders,  and  while  engaged  in  public  busi- 
ness, from  Washington  City,  via  New  York 
City  and  Rio  de  Janeiro,  to  Montevideo,  in 
South  America,  and  thence  back  to  Washing- 
ton City  tia  Rio  de  Janeiro,  Liverpool  and  New 
York.  The  voyages  were  performed  in  ves- 
sels not  the  property  of  the  United  States.  The 
whole  distance  traveled  was  10,000  miles.  The 
defendant  in  error  applied  to  the  accounting  of- 
ficer of  the  Treasury  lor  payment  of  mileage,  at 
the  rate  of  eight  cents  per  mile  on  the  whole 
distance  traveled  by  him.  His  demand  was  re- 
fused. But  be  was  allowed  eight  cents  per  mile 
for  the  distance  between  the  City  of  Washing- 
ton and  New  York,  going  and  returning.  For 
all  travel  by  sea  the  accounting  officer  would 
allow  him  only  his  actual  expenses. 

Upon  suit  brought,  the  Court  of  Claims  al- 
lowed the  defendant  in  error  mileage  at  the  rate 
of  eight  cents  per  mile  for  the  entire  distance 
traveled  by  him,  and  rendered  judgment  there- 
for, after  deducting  the  money  actually  paid 
him.  The  United  States  has  appealed  from 
this  judgment. 

Mr.  Samuel  F.  Phillips,  Solicitor-Gen., 
for  appellant. 

Messrs.  Enoch  Tot  ten  and  James  Lowndes, 
for  appellee. 

Mr.  Justice  Wood*  delivered  the  opinion  of 
the  court. 

The  statute  and  the  finding  of  the  Court  of 
Claims  leave  little  room  for  controversy.  The 
law,  as  it  stood  when  the  travel  was  perform- 

fB91  e^>  was  cxPHcit  and  is  not  open  to  construc- 
1  1  tion.  We  find  in  it  no  warrant  for  the  distinc- 
tion made  by  the  accounting  officer  of  the 
Treasury  between  travel  by  sea  and  travel  on 
land  within  the  United  "States,  performed  by  an 
officer  of  the  navy  while  engaged  on  public  bus- 
iness. To  hold  that  for  one  class  of  travel  he 
SOS 


should  have  eight  cents  per  mile,  and  for  the 
other  his  actual  expenses,  is  to  make  the  law, 
and  not  to  construe  it.   When  this  travel  was 

Krformed  there  was  not  a  line  on  the  statu  te- 
ok  of  the  United  States  which  made  any  pro- 
vision whatever,  under  any  circumstances,  for 
allowing  officers  of  the  navy,  when  engaged  on 
the  public  business,  their  actual  expenses  of 
travel.  The  only  law  ever  enacted  which  made 
such  provision  had  been  expressly  repealed  by 
the  Act  on  which  the  defendant  in  error  based 
hie  claim  for  mileage.  This  Act  declared  him 
entitled,  without  condition  or  limitation,  to  mile- 
age at  the  rate  of  eight  cents  per  mile,  and  is 
the  only  law  upon  the  subject. 

Our  duty  is  to  read  the  statute  according  to 
the  natural  and  obvious  import  of  the  lan- 
guage, without  resorting  to  subtle  and  forced 
construction,  for  the  purpose  of  either  limiting 
or  extending  its  operation.  Waller  v.  Harris, 
20  Wend.,  501;  Pott  v.  Arthur  [ante,  909],  de- 
cided at  the  present  Term.  When  the  language 
is  plain  we  have  no  right  to  insert  words  and 
phrases,  so  as  to  incorporate  in  the  statute  a 
new  and  distinct  provision. 

The  attempt  to  justify  the  decision  of  the  ac- 
counting officer  of  the  Treasury  is  based  on  an 
alleged  practice  in  conformity  therewith, which, 
it  is  said,  grew  up  in  the  Navy  Department  un- 
der the  Act  of  1885  [4  Stat,  at  L. ,  750].  There 
is  no  warrant  for  any  such  practice,  if  such 
there  was,  in  the  language  of  the  Act  of  1885 
any  more  than  in  the  Act  of  1870  [19  Stat  at 
L.,  05].  But  even  if  such  a  practice  couM 
have  any  influence  in  settling  the  meaning  of 
an  Act  passed  forty-one  years  afterwards, under 
changed  circumstances  and  conditions,  it  is 
sufficient  to  say  that  we  find  no  reference  to 
such  practice  in  either  the  findings  or  opinion 
of  the  Court  of  Claims,  and  we  cannot  assume 
that  it  ever  existed. 

The  law  on  which  the  defendant  in  error 
bases  his  case  is  plain  and  unambiguous.  We 
must  give  it  its  natural  and  obvious  meaning, 
and  thus  interpreted  it  leaves  the  plaintiffs  in 
error  no  ground  to  stand  on. 

The  judgment  of  the  Court  of  Claims  mm* 
be  affirmed. 
True  copy.  Test :  _ 

James  H.  MoKenney,  Clerk  Sup.  Court,  U.  8. 
Cited— no  u.  8.,  2l»,  SI- 


GEORGE  A.  8COVILL  and  THOMAS  H.  ^ 
ANN  ABLE,  Assignees  in  Bankruptcy  of  the 
Port  Scott  Coax  and  Mining  Compart. 
Plffs.  in  Err., 

v. 

NATHANIEL  THAYER 

(Bee  8.  C,  16  Otto,  1*3-168.) 

Excessive  issue  of  stock— rights  of  holder — es- 
toppel—payments— void  agreement  as  to  stock 
—suit  tn  equity— rights  of  assignee  in  bank- 
ruptcy. 

*1.  When  the  amount  of  the  capital  stock  of  an 
incorporated  company  is  limited  by  its  charter,  all 
stock  issued  in  ezoess  of  the  limit  la  unauthorised 
and  void. 

2.  A  holder  of  such  unauthorised  stock  is  not  en- 
titled to  any  of  the  rights,  or  subject  to  any  of  the 
liabilities,  of  a  holder  of  authorized  stock. 

•Head  notes  by  Mr.  Justice  Woods. 
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&  Holders  of  such  unauthorised  stock  are  not  es- 
topped to  set  up  its  invalidity  as  a  defense  to  an  ac- 
tion in  the  Interest  of  creditor*,  brought  against 
them,  to  recover  the  balance  unpaid  thereon,  by 
the  fact  that  they  attended  the  meeting  at  which  ft 
was  voted  to  issue  the  same,  or  that  they  received 
and  held  oerttfloates  therefor,  or  that  the  officers 
and  agents  of  the  company  represented  Us  capital 
to  be  equal  to  the  amount  of  both  its  authorised  and 
unauthorised  stock. 

4.  When  the  company  which  has  issued  stock  be- 
yond the  limit  prescribed  by  its  charter  has  been 
adjudicated  bankrupt,  the  holders  of  the  unauthor- 
ised stock  are  not  entitled  to  have  money  paid 
thereon,  appUed  as  a  credit  on  the  unpaid  balance 
due  on  the  authorised  stock  held  by  them. 

6.  Subscribers  to  the  stock  of  an  incorporated 
company  paid  twenty  per  cent  on  their  shares,  and 
it  was  agreed  between  them  and  the  company  that 
no  further  assessments  should  be  made  thereon,  and 
certificates  for  full  paid  shares  were  issued  to  them. 
The  company  was  adjudicated  bankrupt,  and  It  be- 
came necessary  to  assess  the  unpaid  stock  to  satisfy 
claims  of  creditors  of  the  company.  Held  (1)  that 
the  agreement  between  the  company  and  its  stock- 
holders was  in  equity  void  as  to  creditors.  (2)  That 
before  an  action  at  law  could  be  maintained  by  the 
assignees  in  bankruptcy  against  a  stockholder  to 
recover  upon  his  unpaid  subscription  of  stock,  some 
proceeding  in  the  interest  of  creditors  in  a  court  of 
competent  Jurisdiction,  to  set  aside  the  agreement 
between  the  stockholders  and  the  company,  and  to 
make  an  assessment  upon  such  unpaid  stock  was 
necessary.  {*)  Thai  unm  such  order  or  the  court, 
and  assessment  or  some  authorised  demand  upon 
the  stockholder  to  pay  the  balance  due  on  the  stock, 
no  cause  of  action  accrued  against  him  in  favor  of 
the  assignees,  and  the  limitation  prescribed  by  the 
second  section  of  the  Bankrupt  Act  did  not  begin 
to  run  in  bis  favor. 

[No.  227.] 

Argued  Jan.  t7,  1882.   Decided  Mar.  13, 1881. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1   States  for  the  District  of  Massachusetts, 

Statement  of  the  case  by  Mr.  JutUee  Woods: 
On  November  26, 1870,  the  Port  Scott  Coal 
and  Mining  Company  was  organized  as  a  cor- 
porate body,  under  the  general  laws  of  the  State 
of  Kansas,  with  a  capital  stock  of  $100,000. 

According  to  the  laws  of  that  State,  any  cor- 
poration might  increase  its  capital  stock  to  any 
amount  not  exceeding  double  its  authorized 
capital. 

Under  the  provision  of  this  law  the  Corpora- 
tion, on  April  10,  1871,  increased  its  capital 
stock  from  $100,000  to  $200,000.  On  October 
16, 1872,  the  Corporation  attempted,  by  taking 
the  steps  required  by  law  for  the  lawful  increase 
1**1  of  stock,  to  increase  its  capital  stock  to  $800,000, 
and  on  December  27,  1872,  to  make  a  further 
increase  of  $100,000.  The  nominal  capital  was 
thus  raised  to  tho  sum  of  $400,000. 

Nathaniel  Thayer,  the  defendant  in  error, 
who  was  a  holder  of  shares  in  the  company,  at- 
tended by  proxy  the  meetings  of  the  stockhold- 
ers at  which  the  third  and  fourth  issues  of  stock 
were  voted.  After  this  attempted  increase  of 
the  stock  the  officers  and  agents  of  the  Compa- 
ny, by  advertisements,  bill-heads,  and  verbally, 
represented  that  its  capital  stock  was  $400,000. 

Thayer  was  the  bolder  of  two  hundred  and 
eighty-five  shares  of  the  first  two  issues  of 
stock.  On  two  hundred  of  these  shares  he  had 
paid  to  the  Company  $20  per  share,  and  on  the 
remaining  eighty-five  he  had  paid  $40  per  share. 
He  was  also  the  holder  of  five  hundred  and 
eighty-five  shares  of  the  third  and  fourth  issues, 
upon  which  he  had  paid  the  Company  $60  per 
share.  No  other  payments  were  ever  made  by 
him  on  his  shares  of  stock. 
See  16  Otto. 


The  other  stockholders  paid  the  same  amounts 
on  the  shares  of  stock  of  the  several  issues  held 
by  them  respectively.  By  agreement  made  at 
the  date  of  the  several  issues  of  stock  the 
amounts  paid  thereon  were  credited  to  the  sub- 
scribers, and  the  balance  unpaid  credited  by 
"discount,"  and  certificates  as  for  full  paid 
shares  were  delivered  to  the  subscribers,  and 
the  stock  account  between  the  Company  and 
them  balanced  by  such  "discount." 

On  April  2,  1874,  a  petition  in  bankruptcy 
was  filed  against  said  Company  in  the  United 
States  District  Court  for  the  District  of  Kansas, 
on  April  11,  the  Company  was  adjudicated  a 
bankrupt,  and  on  April  29,  the  plaintiffs  in  er- 
ror were  appointed  its  assignees.  On  March  81, 
1876,  the  assignees  filed  their  petition  in  the 
bankruptcy  court,  wherein  they  prayed  for  an 
order  of  the  court  directing  them  to  make  an 
assessment  and  call  upon  the  unpaid  Mock  of 
the  Company  for  the  purpose  of  Fa3  'ng  its 
debts. 

In  their  petition  the  assignees  represented  as 
follows:  "At  the  date  of  adjudication  in  bank- 
ruptcy, the  affairs  of  said  Company  were  in  a 
very  embarrassed  and  complicated  condition, 
and  much  time  has  been  necessarily  consumed 
and  considerable  expense  incurred  in  opposing 
claims  attempted  to  be  established  in  paid  bank- 
rupt court  for  failures  on  the  part  of  raid  Com- 
pany to  comply  with  contracts  made  by  it. 
Many  fraudulent  claims  for  large  amounts  have 
been  filed  against  said  bankrupt,  requiring  time 
to  oppose  and  defeat,  which  have  been  defeated. 
The  litigated  claims  are  now  reduced  to  a  small 
number,  not  covering  more  than  $10,601.80. 
The  property  of  the  Company  on  hand  at  the 
date  of  adjudication  in  bankruptcy  has  been  dis- 
posed of  as  rapidly  as  seemed  conducive  to  the 
interests  of  all  concerned.  The  sale  of  a  por- 
tion of  the  real  estate  has  been  delayed,  in  the 
hope  that  the  demand  for  land  would  increase 
and  your  petitioners  realize  something  out  of  it 
for  the  benefit  of  the  creditors.  Your  petition- 
ers believe,  however,  that  any  further  delay  in 
the  disposal  of  tbe  bankrupt's  property  would 
not  M  advantageous. 

Your  petitioners  had  intended  before  making 
this  application  to  have  fully  closed  up  the  con- 
test over  litigated  claims,  disposed  of  assets  of 
the  Company,  and  collected  all  its  bills  receiva- 
ble, but  find  it  is  impossible  to  accomplish  it 
without  a  longer  postponement  than  is  conven- 
ient or  expedient." 

The  petition  further  averred  that  "The 
amount  of  the  liabilities  of  the  bankrupt  over 
and  above  the  assets  is  $124,684,  while  the 
amount  yet  due  and  unpaid  on  the  stock  held 
and  owned  by  said  stockholders  is  $222,660." 

By  an  amendment  to  their  petition,  the  as- 
signees represented  as  follows:  "That  an  as- 
sessment of  seventy-six  per  cent  upon  the  par 
value  of  each  share  of  stock  in  eaia  Company, 
if  credited  with  the  amount  paid  each  stock- 
holder heretofore,  would  equalize  the  burden 
upon  the  stockholders,  and  also  bring  into  the 
hands  of  your  petitioners  a  sufficient  amount  to 
pay  tbe  debts  of  the  Company." 

Upon  the  filing  of  this-  petition,  the  court 
made  an  order  that  all  the  stockholders  of  the 
bankrupt  Company  show  cause  on  April  21, 
1876,  why  the  assessment  and  call  prayed  for 
in  said  petition  should  not  be  made,  and  that 
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the  assignees  cause  a  copy  of  the  order  to  show 
cause,  to  be  mailed  to  each  stockholder  at  his 
usual  place  of  residence  and  address,  and  also 
give  notice  by  publication  in  the  Fort  Scott 
Daily  Monitor,  for  at  least  ten  days  before  the 
said  April  21, 1876. 

By  order  of  the  court,  the  hearing  of  the  rule 
was  postponed  to  June  10, 1876.  R.  S.Watson, 
a  stockholder,  had  in  the  meantime  filed  ex- 
ceptions to  the  rule,  on  behalf  of  himself  and 
all  other  stockholders  desiring  to  avail  them- 
selves thereof.  On  the  date  last  named,  the  pe- 
tition and  amended  petition  of  the  assignees, 
and  the  exceptions  thereto,  came  on  for  hear- 
ing, whereupon  the  court  overruled  the  excep- 
tions, and  decreed  that  an  assessment  and  call 
be  made  upon  the  stock  of  the  Company  of  76 
per  cent  upon  which  should  be  credited  to  each 
stockholder  any  sums  paid  by  him  on  his  shares, 
and  that  the  sum  so  assessed  should  be  paid  to 
the  assignees  on  or  before  August  1,  1876,  and 
In  default  of  payment,  the  assignees  were  di- 
rected to  sue  for  and  collect  the  same. 

On  July  17,  1876,  the  assignees  made  an  as- 
sessment and  call  upon  the  stockholders  as  au- 
thorized by  the  order  and  decree  of  the  district 
court,  and  gave  notice  thereof  to  the  stockhold- 
ers, but  before  the  assessment  could  be  collected, 
Watson,  the  stockholder  before  mentioned, 
filed  with  the  Circuit  Judge  a  petition  for  the 
reversal  of  the  order  and  decree  of  the  district 
court  authorizing  the  assessment  and  call. 

It  does  not  appear  from  the  record  upon  what 
day  this  petition  was  filed.  But  on  December 
i,  1876,  the  decision  of  the  Circuit  Judge  there- 
on was  transmitted  to  the  district  court.  The 
Circuit  Judge  affirmed  the  decree  of  the  district 
court,  "With  this  modification:  that  the  said 
district  court  enter  an  order  allowing  each 
stockholder  of  said  bankrupt  Company  who 
shall  pay  the  amount  of  said  assessment  on  his 
stock  in  ninety  days  from  this  twenty-ninth  day 
of  November,  1876.  a  credit  on  his  or  her  pro- 
portion of  the  amount  so  assessed,  as  was  in- 
cluded in  said  assessment  for  the  purpose  of 
paying  the  costs  of  enforcing  by  suit,  the  col- 
lection of  said  assessment." 

The  district  court,  on  December  4,  1876,  en- 
tered a  decree  in  conformity  with  the  order  of 
the  Circuit  Judge. 

Thayer,  the  defendant  in  error,  having  failed 
to  pay  within  the  time  limited  by  the  court,the 
assessment  made  upon  him  on  account  of  his 
stock,  although  served  with  notice  to  do  so, the 
[147]  assignees,  on  April  9, 1877,brought  against  him, 
in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Massachusetts,  an  action  at  law 
to  recover  the  sum  of  $27,160,  which  was  the 
amount  of  tt  i  assessment  on  his  unpaid  stock. 

The  declaration  alleged  in  substance  the  facts 
above  recited. 

The  defendant  in  error  filed  two  pleas,  the 
first  of  which  was  a  general  denial  of  the  alle- 
gations of  the  declaration,  and  the  second  set 
up  the  Statute  of  Limitations  of  two  years,  pre- 
scribed by  section  2  of  the  Bankrupt  Act,  and 
now  embodied  in  the  Revised  Statutes  as  sec- 
tion 6057. 

The  case  was  submitted  to  the  circuit  court 
upon  an  agreed  statement  of  facts,  a  jury  hav- 
ing been  waived.  The  court  found  for  the  de- 
fendant; holding,  in  an  opinion  which  appears 
in  the  record,  that  the  cause  of  action  was  barred 
970 


by  the  limitation  of  two  years  pleaded.  Judg- 
ment was,  therefore,  rendered  for  the  defend- 
ant. The  plaintiffs  below  having  brought  the 
case  here  by  writ  of  error,  insist  that  the  judg- 
ment of  the  circuit  court  should  be  reversed, 
assigning  as  error  the  ruling  of  the  court  upon 
the  Statute  of  Limitations  and  the  rendition  of 
the  judgment  for  defendant. 

Messrs.  J.  E.  McKeighan  and  A.  A. 
Ranney.  for  plaintiff  in  error: 

The  assignees  represent  in  these  suits  the 
creditors,  and  are  entitled  to  use  every  claim  or 
plea  which  the  creditors  could  make,  were  they 
parties  to  the  record.  The  increase  of  the  cap- 
ital stock  is  a  thing  done  by  the  stockholders 
and  directors  within  the  Corporation.  The  cred- 
itors take  no  part  in  it  *  *  *  cannot  control 
or  direct  it  They  are  not  required  to  know 
whether  the  things  which  have  been  done  with- 
out their  knowledge. are  sufficient  to  accomplish. 
what  it  is  pretended  has  been  accomplished  or 
not.  The  creditors  may  take  that  for  granted 
which  the  Corporation  represents  has  been  done. 
It  may  be  conceded  that  the  general  powers  of 
Corporations  to  make  any  particular  kind  of 
contracts  must  be  taken  notice  of ;  but  this 
principle  would  not  reach  creditors  so  aa  to 
affect  them  with  notice  of  the  steps  taken  by 
the  corporation  in  increasing  its  stock.  The  an- 
cestry of  the  Corporation  is  presumed  to  be  le- 
gitimate. 

The  doctrine  of  estoppel  is  applied  in  the  fol- 
lowing cases  in  favor  of  assignees. 

Payson  v.  Stover,  2  Dill.,  428 ;  Upton  v. 
Hcnsbrough,  8  Biss.,  417. 

It  is  shown  in  this  case,  that  the  defendant 
voted  for  the  increase  of  stock,  and  that  the  di- 
rectors made  the  increase  and  filed  with  the 
Secretary  of  State  the  certificate  of  such  in- 
crease ;  that  afterwards  he  received  his  stock, 
paying  thereon  fifty  cents  on  a  dollar  and  re- 
ceiving certificates  tor  the  same ;  that  after  the 
increase,  the  Company  advertised  and  held  itself 
out  as  having  a  capital  of  $400,000  ;  that  it  in- 
vited and  obtained  credit  on  the  faith  of  such 
holding  out ;  that  debts  so  contracted  remained 
unpaid  and  have  been  proven  up.  It  is,  there- 
fore, too  late  for  the  stockholders  who  actively 
participated  in  so  increasing  the  stock,  and 
who,  if  its  affairs  had  prospered,  would  have 
got  the  benefit  of  it  on  the  basis  of  all  their 
stock,  to  now  plead  ultra  vires.  If  the  increase 
was,  in  fact,  invalid,  it  might  have  been  made 
good  by  an  amendment  of  their  charter  or  the 
subsequent  ratification  by  the  Legislature. 
Creditors  cannot  be  placed  in  a  worse  position 
than  if  that  had  been  done  which  might  have 
been  done.  All  things  are  presumed  to  be  cor- 
rectly done  which  the  corporation  assumes  to 
have  been  done. 

NarraganseU  Bank  v.  AO  antic  Silk  Co.,  8 
Met.,  287 ;  Dooiey  v.  Cheshire  0mm  Co.,  15 
Gray.  494. 

The  individual  members  of  a  corporation 
cannot  set  up  their  own  faults  or  mistakes 
against  creditors. 

Buggies  v.  Brock,  6  Hun,  164-298 ;  McHtmv. 
Whee&r,  45  Pa.,  82;  U.  S.  Be.  Co.  v.  Meints,  72 
111.,  296. 

Where  a  stockholder  participates  in  the  pro- 
ceedings for  increase  of  stock,  he  cannot  ques- 
tion the  validity  of  the  acts. 

Kansas  City  Hotel  Co.  v.  Harris,  51  Mo.,  484, 
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It  is  well  established,  that  the  State  alone  can 
inquire  into  the  validity  of  acts  done  by  a  cor- 
poration, since  it  is  the  creature  of  the  State. 

Ang.  &  Ames  on  Corp.,  618,  686 ;  Browner 
v.  Appleby,  1  Sandf.,  168. 

It  may  have  been  an  abuse  of  power  for  this 
company  to  increase  the  stock  to  $400,000,  but 
its  consequences  must  fall  upon  those  who 
moved  the  corporation  to  do  ft,  and  not  upon 
the  creditor.  To  hold  otherwise,  would  be  to 
violate  every  principle  of  natural  equity. 

Memr$.  Sidney  Bartlett,  wMiim  G. 
Bo— ell  and  George  Putnam,  for  defendant  in 
error: 

When  a  corporation  issues  what  purports  to 
be  stock  beyond  the  amount  permitted  by  its 
charter,  such  issues  are  wholly  void,  and  are 
not  stock  at  all.  The  holder  of  certificates  of 
such  spurious  stock  is  not  a  stockholder. 

Meek.  Bank  v.  N.  T.  AN.  H.  R.  22.  Co.,  18  N. 
T.,  689; N.  T.  AN.  H.  R.  R.  Co.y.  Schuyler,  84 
N.  Y.,  80  ;  Green's  Brice's  Ultra  Vires,  112,  n.; 
2  Lindl.  Part.,  3d  ed.,  1881 ;  Field,  Corp.,  sec. 
144 ;  Staee  d  Worth's  Case,  L.  R.,  4  Ch.,  682. 

The  defendant  is  not  estopped  to  set  up  the 
nullity  of  the  supposed  stock  standing  in  his 
name. 

2  Lindley  Part. .  8d  ed. ,  1881 ;  Alabaster's  Case, 
L.  R,  7  Bq.,  278  ;  Bank  of  Hindustan  v.  Alt- 
eon, L.  R.,  6  C.  P.,  64 ;  Staee  A  Worth't  Cam, 
L.  R,  4  Ch.,  682. 
The  cases  of  Chubb  v.  Upton,  96  TJ.  8.,  666 
TXTV.  628) ;  PuUmanv.  Upton,  96 U.  8.,  828 
KIV.,  818):  Upton  v.  Englehart,  8  Dill., 
;  Upton  v.  Hansbrough,  10  B.  R.,  869(8.  C); 
8  Biss.,  417  ;  Upton  v.  Tribileoek,  91  U.  S.,  45 
(XXIII.,  208)  decide  that  the  stockholder  can- 
not set  up  informalities  in  the  issue  of  stock 
which  the  corporation  had  the  power  to  create; 
but  the  grounds  of  decision  have  no  bearing 
upon  a  case  like  the  present,  where  the  creation 
of  the  stock  was  beyond  the  power  of  the  Cor- 
poration. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

The  averments  made  in  the  declaration  were 
substantially  supported  by  the  agreed  facts,and 
there  should  have  been  judgment  thereon  for 
the  plaintiffs  in  error  unless,  upon  the  facts  as 
disclosed,  they  were  shown  not  to  be  entitled  to 
a  recovery  on  the  merits,  or  unless  the  Statute 
of  Limitations  was  a  bar  to  the  action. 

The  defendant  in  error  insists:  first,  tha*.  the 
third  and  fourth  issues  of  stock,  which  were 
made  after  the  limit  had  been  reached,  within 
which  the  amount  of  capital  stock  of  the  com- 
pany was  restricted  by  the  laws  of  Kansas,  were 
absolutely  void,  and  no  assessment  could  be 
made  on  them  which  he  was  bound  to  pay :  sec- 
ondly, that  the  sums  voluntarily  paid  by  him 
upon  his  void  stock,  should  be  applied  to  the 
[1481  psyment  of  the  balance  due  on  his  valid  stock, 
ana  that  when  sc  applied  they  would  fully  sat- 
isfy the  assessment  thereon ;  and,  thirdly,  that 
in  any  event  the  facts  sustained  the  plea  of  the 
Statute  of  Limitations.  We  shall  consider  these 
contentions  in  the  order  stated. 

The  Constitution  of  Kansas  forbids  special 
charters.  Art  12,  sec.  1.  All  corporations  in 
that  State  are,  therefore,  organized  undei  gen- 
eral laws.  The  Fort  Scott  Coal  and  Mining 
Company  was  organized  under  the  general  law 
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of  the  State,  which,  with  its  articles  of  incorp. 
ration,  required  by  the  law  to  be  filed  with  the 
Secretary  of  State,  constituted  its  charter.  By 
the  articles  of  incorporation  the  original  stock 
of  the  Company  was  fixed  at  $100,000.  Chap- 
ter 23,  section  14,  of  the  Statutes  of  Kansas  pro- 
vides that  "Any  incorporation  may  increase  its 
capital  stock  to  any  amount  not  exceeding 
double  the  amount  of  their  authorized  capital." 
The  second  issue  increased  the  stock  of  the  Com- 
pany to  $200,000, which  was  the  limit  prescribed 
by  its  charter.  The  question,  therefore,  is 
whether  the  stock  of  the  third  and  fourth  issues, 
by  which  the  aggregate  amount  v  ^  raised  to 
$400,000,  is  or  is  not  void. 

As  a  general  rule  corporations  can  have  and 
exercise  only  such  powers  as  are  expressly  con- 
ferred on  them  by  the  Act  of  incorporation.and 
such  implied  powers  as  are  necessary  to  enable 
them  to  perform  their  prescribed  duties.  Fer- 
tilizer Co.  v.  Hyde  Park,  97  U.  8.,  659  [XXIV., 
10861;  Salomons  v.  Laing,  12Beav.,  889;  R.  Co. 
v.  Hatches,  5  H.  L.  Cas.,  841. 

And  it  is  well  settled  that  a  corporation  has 
no  implied  power  to  change  the  amount  of  its 
capital  as  prescribed  in  its  charter,  and  that  all 
attempts  to  do  so  are  void.  Bank  v.  R.  R.  Co., 
18  N.  Y.,  599;  R.  R.  Co.  v.  Schuyler,  84  N.Y., 
80;  R.  Co.  v.  Allerton,  18  Wall.,  288  [85  U.  8., 
XXI.,  902];  Staee  A  Worth's  Case,  L.  R.,4  Ch. 
A«p.,  682,  n. 

In  this  case  the  attempt  to  increase  the  stock 
of  the  company  beyond  the  limit  fixed  by  its 
charter  was  ultra  vires.  The  stock  itself  was, 
therefore,  void.  It  conferred  on  the  holders  no 
rights,  aad  subjected  them  to  no  liabilities.  If 
the  stock  of  the  first  and  second  issues  had  been 
held  by  one  set  of  holders  and  the  stock  of  the 
third  and  fourth  by  another,  in  a  contest  be-  [149] 
tween  them  the  latter  would  have  been  exclud- 
ed from  all  participation  in  the  management  of 
the  company  or  in  its  profits.  To  decide  that 
the  holders  of  stock  issued  ultra  vires  have  the 
same  rights  as  the  holders  of  authorized  stock, 
is  to  ignore  and  override  the  limitations  and 
prohibitions  of  the  charter.  We  think  it  follows , 
that  if  the  holder  of  such  spurious  stock  has 
none  oi  the  rights,  he  cannot  be  subjected  to 
the  liabilities  of  a  holder  of  genuine  stock.  His 
contract  to  pay  for  spurious  shares  is  without 
consideration,  and  cannot  be  enforced. 

It  is  insisted,  however,  that  the  defendant  in 
error  having  attended  by  proxy  the  meetings  at 
which  the  increase  of  the  stock  of  the  Company 
beyond  the  limit  imposed  by  law  was  voted  for, 
and  having  received  certificates  for  the  stock 
thus  voted  for,  and  after  such  increase  the  Com- 
pany by  its  agents  having  held  itself  out  as  pos- 
sessing a  capital  of  $400,000.  and  invited  and 
obtained  credit  on  the  faith  of  such  representa- 
tions, he  Lb  now  estopped  from  denying  the  va- 
lidity of  the  stock  and  his  oblijrattu.  to  pay  f  oi 
it  in  full. 

We  think  the  defendant  in  error  is  not  es- 
topped to  set  up  the  nullity  of  the  unauthorized 
stock.  It  is  true  that  it  has  been  held  by  this 
court  that  a  stockholder  cannot  set  up  infor- 
malities in  the  issue  of  stock  which  the  corpora- 
tion had  the  power  to  create.  Upton  v.  Tribil- 
eoek, 91  U.  8. ,  46  [XXIII.  ,2081 ;  Chubb  r.  Upton, 

95  U.  S.,  665  [XXIV.,  528j;  PuUmmv.  Upton, 

96  U.  8.,  828  [XXIV.,  8181.  But  those  were 
cases  where  the  increase  of  the  stock  wsa  so- 
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thorized  by  law.  The  increase  itself  was  legal 
and  within  the  power  of  the  Corporation,  but 
there  were  simply  informalities  in  the  steps  tak- 
en to  effect  the  increase.  These,  it  was  held, 
were  cured  by  the  acts  and  acquiescence  of  the 
defendant 

But  here,  the  Corporation  being  absolutely 
without  power  to  increase  its  stock  above  a  cer- 
tain limit,  no  acquiescence  of  the  shareholder 
can  give  it  validity  or  bind  him  or  the  Corpora- 
tion. "A  distinction  must  be  made  between 
shares  which  the  Company  had  no  power  to  is- 
sue and  shares  which  the  Company  had  power 
to  issue,  although  not  in  the  manner  in  which, 
or  upon  the  terms  upon  which  tbey  have  been 
issued.  The  holders  of  shares  which  the  Com- 
pany has  no  power  to  issue,  in  truth  had  nothing 
riKOi  at  all  sad  are  not  contributors."  2  Lindley, 
1  J  Part.,  188;  and  see  Lathrop  v.  itneeland,  46 
Barb.,  482;  Macklev's  Cote,  L.  R.,  1  Ch.  D.,  247. 

In  Staee  A  Worth't  Case,  L.  R,  4 Ch.,  682,  n., 
it  appeared  that  there  was  an  agreement  for  the 
amalgamation  of  the  London  Northern  Insur- 
ance Corporation  and  the  Life  Investment  Mort- 
gage Insurance  Company,  the  two  corporations 
to  be  formed  into  one,  under  the  name  of  the 
corporation  first  mentioned.  The  corpora- 
tion was  to  issue  shares  in  exchange  for  those 
held  in  the  company,  and  the  amalgamated 
board  was  to  consist  of  the  five  directors  of  the 
corporation,  and  of  seven  of  the  directors  of  the 
company,  to  be  selected  by  themselves.  After 
the  amalgamation,  Stace  and  Worth,  it  was  al- 
leged, received  and  accepted  certificates  for 
shares  in  the  corporation  in  exchange  for  their 
shares  in  the  company,  and  they,  with  five 
others,  were  appointed  directors  of  the  corpora- 
tion. Afterwards,  a  resolution  was  passed  for 
voluntarily  winding  up  the  corporation,  and  the 
names  of  Stace  and  Worth  were  placed  upon 
the  list  of  contributors.  An  application  was 
made  to  Vice-Chancellor  James  to  have  their 
names  removed  from  the  list,  who,  after  hear- 
ing the  case  argued,  directed  their  names  to  be 
removed.  This  was  done  on  the  ground  that 
the  agreement  for  amalgamation  was  beyond 
the  powers  of  the  corporation  and,  therefore, 
void.  In  giving  the  reasons  for  his  decision 
Vice-Chancellor  James  said:  "  It  is,  however, 
contended  that  notwithstanding  the  agreement 
itself  was  ultra  vires  and  void,  yet  there  are  per- 
sonal acts  and  things  personally  affecting  these 
two  gentlemen  which  render  them  still  liable  as 
shareholders."  These  were  the  acceptance  of 
shares  by  Stace  and  Worth,  the  fact  that  their 
names  appeared  on  the  register  of  shareholders, 
and  that  they  had  set  as  directors  of  the  corpo- 
ration after  the  attempted  amalgamation.  But 
the  Vice-chancellor  declared:  "This  was  a  void 
agreement  with  a  void  acting  upon  it,  a  void 
recognition,  and  a  void  ratification  by  the  acts 
which  have  been  mentioned.  It  comes  to  an 
aggregate  of  nothings  and  that  aggregate  of 
nothings  is  all  that  that  there  is  to  fix  those 
gentlemen  on  the  list  of  stockholders." 

8o  in  Zabrukie  v.  R.  R.  Co.,  28 How.,  881  [64 
U.  8.,  XVI.,  488],  this  court,  aftei  holding  the 
railroad  company  to  be  liable  on  certain  bonds 
[1511  which  it  was  alleged  had  been  indorsed  by  the 
directors  without  lawful  authority,  added : 
"  Thir  principle  does  not  impugn  the  doctrine 
that  a  Corporation  cannot  vary  from  the  object 
of  its  creation  Mid  that  persons  dealing  with  a 
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Company  must  take  notice  of  whatever  is 
tained  in  the  law  of  its  organization." 

Upon  the  principles  stated  in  these  authorities, 
we  are  of  opinion  that  the  defendant  in  error  is 
not  estopped  by  any  acts  of  his,  to  assert  the 
invalidity  of  the  stock  issued  in  excess  of  the 
limit  authorized  by  the  charter,  and  to  deny  his 
liability  thereon. 

It  would  seem  to  follow  that  if  he  is  not  es- 
topped by  bis  own  acts,  he  is  not  by  the  acts  of 
the  agents  of  the  Fort  Scott  Coal  and  Mining 
Company,  in  representing  the  Company,  by  ad- 
vertisement, ana  otherwise,  as  having  a  capital 
of  $400,000. 

The  officers  of  the  Company  had  no  authority 
to  make  these  representations,  and  the  public 
no  right  to  trust  them.  Persons  dealing  with 
the  managers  of  a  corporation  must  take  notice 
of  the  limitations  imposed  upon  their  authority 
by  the  Act  of  incorporation.  Zabriskie  v.RR 
Co.,  ubi  tupra.  The  laws  secured  to  the  public 
ana  the  creditors  an  infallible  mode  of  ascer- 
taining the  real  capital  of  the  Company.  They 
were  bound  to  know  that  the  law  permitted  no 
such  increase  of  its  capital  stock  as  the  Company 
had  attempted  to  make,  and  that  any  representa- 
tion that  it  had  been  made  was  false. 

As  forcibly  suggested  by  counsel  for  defend- 
ant in  error,  if  any  creditor  has  been  defrauded 
by  misrepresentation  of  the  real  capital  of  the 
Company,  he  has  his  remedy  in  an  action  of 
tort  against  all  who  participated  in  the  fraud. 
But  the  wrong  done  to  him  cannot  entitle  the 
entire  body  of  creditors  who  have  not  suffered 
from  the  alleged  fraud,  to  recover  of  the  entire 
body  of  stockholders  who  have  taken  no  part 
in  it. 

We  are  of  opinion,  therefore,  that  the  defend- 
ant in  error  is  not  estopped  either  by  his  own 
acts  or  the  acts  of  the  agents  and  officers  of  the 
Company  to  allege  the  nullity  of  the  overissue 
stock,  and  that  he  is  not  liable  to  an  assessment 
on  such  void  stock. 

The  next  question  for  our  consideration  is, 
whether  the  defendant  in  error  is  entitled  to    £152  J 
offset  against  his  liability  to  pay  the  sum  due  on 
his  valid  stock,  the  money  paid  on  his  void 
stock. 

I*,  is  a  general  rule,  that  a  holder  of  claims 

X'nst  an  insolvent  corporation  cannot  set  them 
against  his  liability  to  assessment  on  bis 
stock  in  the  corporation,  in  a  suit  by  an  assignee 
in  bankruptcy.  Sawyer  v.  Hoag,  17  Wall.,  610 
[84 U.  8.,  XXI.,  781]  ;  Sanger  v.  Upton,  91  U. 
S.,  56  [XXIII.,  220];  Scammon  v.  Kimball,  92 
U.  8.,  862  [XXIII.,  488];  Morgan  Co.  v.  Allen 
[ante,  498]. 

The  ground  upon  which  this  rule  stands,  is 
thus  stated  by  Mr.  Justice  Miller  in  Sawyer  v. 
Hoag:  "  The  debt  which  the  appellant  owed  for 
his  stock  was  a  trust  fund  devoted  to  the  pay- 
ment of  all  the  creditors  of  the  company.  As 
soon  as  the  company  became  insolvent,  and  this 
fact  became  known  to  the  appellant,  the  right 
of  set-off  for  an  ordinary  debt  to  its  full  amount 
ceased.  It  became  a  fund  belonging  in  equity 
to  all  its  creditors,  and  could  not  be  app ropn- 
ated  by  the  debtor  to  the  exclu«*v«  payment  of 
his  own  claim." 

The  defendant  in  error  seek*  •**  -tvoid  the  ap- 
plication of  this  rule  to  his  case,  on  **e  ground 
that  the  real  capital  of  the  Company  was  only 
$200,000,  and  this  constituted  the  trust  fund  for 
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the  security  of  the  debts  of  the  Company;  that 
all  the  money  that  had  been  paid  in  as  capital 
stock  had  been  paid  into  that  fund,  and  that  the 
party  paying  any  money  to  that  fund,  was  en- 
titled to  credit  upon  his  dues  thereto. 

We  cannot  assent  to  this  view.  The  defend- 
ant in  error  was  as  much  bound  to  know  the 
limits  of  the  charter  of  the  Company  in  which 
he  was  a  stockholder,  as  the  public,  or  creditors 
of  the  Company.  He  knew,  therefore,  that  all 
stock  issued  beyond  the  limit  fixed  by  the  char- 
ter was  absolutely  void.  When  he  paid  in  his 
money  on  the  void  stock,  he  knew  that  he  was 
not  paying  it  on  the  valid  stock,  and  he  is  pre- 
sumed to  nave  known  that  it  was  not  a  good 
payment  on  the  valid  stock.  The  Company  had 
no  right  to  apply  it  on  the  valid  stock,  without 
his  direction.  He  never  directed  such  applica- 
tion, and  it  remained  in  the  possession  of  the 
Company  until  the  rights  of  the  assignees  in 
bankruptcy  attached.  To  say  that  it  was  a 
contribution  to  the  trust  fund,  devoted  to  the 
payment  of  the  creditors  of  the  Company,  is  an 
entire  misapprehension.  It  could  not  be  such 
[153]  contribution,  unless  it  were  a  payment  on  the 
stock  of  the  Company,  and  this  we  have  seen 
»vas  not  the  case.  No  call  had  been  made  by 
the  Company  for  payment  on  the  valid  stock, 
to  which  the  amounts  paid  on  the  void  stock 
could  be  said  to  apply.  No  call  could  have  been 
made  by  the  Company  under  its  agreement 
with  the  stockholders,  unless  to  pay  its  creditors, 
and  it  does  not  appear  that  when  the  payments 
were  made  the  Company  had  any  creditors.  It 
was  a  voluntary  payment  for  the  benefit  of  the 
Company,  and  tended  to  increase  the  value  of 
the  authorized  stock,  In  that  way  the  stock- 
holder got  the  benefit  of  it.  There  is  no  rule  of 
law  or  equity  which  entitles  him,  in  a  contest 
between  himself  and  a  creditor  of  the  Company, 
•cither  to  receive  a  credit  for  it  on  his  unpaid 
stock,  or  to  have  it  repaid  to  himpro  rata  out 
of  the  assets  of  the  Company.  We  are  of  opin- 
ion, therefore,  that  it  could  not  be  offset  against 
the  money  due  on  the  valid  stock  held  by  him. 

We  are  next  to  consider  whether,  upon  the 
facts  as  disclosed  by  the  record,  the  defense  of 
the  Statute  of  Limitations  should  have  been 
sustained.  The  precise  question  with  which 
we  have  to  deal  is,  when  would  this  action  at 
law,  brought  by  the  assignees  of  the  bankrupt 
Company  against  a  stockholder  to  recoyer  a  part 
of  the  balance  due  on  his  stock,  be  barred  by 
the  statute? 

This  will  depend  on  the  answer  to  the  ques- 
tion, when  did  the  cause  of  action  accrue  to  the 
assignees?  In  other  words,  when  could  they 
have  commenced  this  action  against  this  defend- 
ant to  recover  the  amount  due  on  his  stock? 
Wilcox  v.  Piummer.  4  Pet.,  172;  Amy  v.  Ihibu- 
iue,  98  U.  S.,470  [XXV..  2281. 

The  stock  held  by  the  defendant  in  error  was 
evidenced  by  certificates  of  full  paid  shares.  It 
is  conceded  to  have  been  the  contract  between 
him  and  the  Company  that  he  should  never  be 
called  upon  to  pay  any  further  assessments  upon 
it.  The  some  contract  was  made  with  all  the 
other  shareholders,  and  the  fact  was  known  to 
all.  As  between  them  and  the  Company  this 
was  a  perfectly  valid  agreement.  It  was  not  for- 
bidden by  the  charter  of  the  Company  or  by 
any  law  or  public  policy,  and  as  between  the 
Company  and  its  stockholders  was  just  as  bind- 
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Ing  as  if  it  had  been  expressly  authorized  by  the 
charter. 

If  the  Company,  for  the  purpose  of  increas- 
ing its  business,  had  called  upon  the  stockhold-  [154] 
ers  to  pay  up  that  part  of  their  stock  which  had 
been  satisfied  "  by  discount,"  according  to  their 
contract  the  stockholders  could  have  success- 
fully resisted  such  a  demand.  No  suit  could 
have  been  maintained  by  the  Company  to  col- 
lect the  unpaid  stock  for  such  a  purpose.  The 
snares  were  issued  as  full  paid,  on  a  fair  under- 
standing, and  that  bound  the  Company. 

In  fact,  it  has  been  held  in  recent  English 
cases  that  not  only  is  the  Company,  but  its  cred 
iters  also,  bound  by  such  a  contract.  Water- 
house  v.  Jamieson,  L.  R.,  2  H.  L.,  sec.  29;  Cur- 
He's  ease,  8  De  G.,  J.  &  8.,  867;  Carli%,  K  A 
W.  case*,  L.  R.,  1  Ch.  Div.,  115. 

But  the  doctrine  of  this  court  is,  that  such  a 
contract,  though  binding  on  the  Company,  is  a 
fraud  in  law  on  its  creditors,  which  they  could 
set  aside;  that  when  their  rights  intervene,  and 
to  satisfy  their  claims,  the  stockholders  could  be 
required  to  pay  their  stock  in  full.  Sawyer  v. 
Hoag,  17  Wall.,  610  [84  U.  8.,  XXL,  731];  New 
Albany  v.  Burke,  11  Wall.,  96  [78  U.  8.,  XX., 
1551;  Burke  v.  Smith,  16  Wall.,  390  [88  U.  8., 
XXI.,  361]. 

The  reason  is,  that  the  stock  subscribed  is  con- 
sidered in  equity  as  a  trust  fund  for  the  pay- 
ment of  creditors.  Wood  v.  Bummer,  8  Mason . 
308;  Mumma  v.  Potomac  Co.,  8  Pet.,  280;  Opil- 
vie  v.  Ins.  Co.,  22  How.,  887  [68  U.  S„  XVI., 
851];  Sawyer  v.  Hoaq,  ubi  supra.  It  is  so  held 
out  to  the  public,  who  have  no  means  of  know- 
ing the  private  contracts  made  between  the  cor- 
poration and  its  stockholders.  The  creditor  has, 
therefore,  the  right  to  presume  that  the  stock 
subscribed  has  been  or  will  be  paid  up,  and  if 
it  is  not,  a  court  of  equity  will  at  his  instance, 
require  it  to  be  paid. 

In  this  case,  the  managers  and  agents  of  the 
bank*  apt  Company  had  m  effect  represented  to 
the  public  that  all  its  capital  stock  had  been 
subscribed  for  and  had  been  or  would  be  paid 
in  full.  Considered,  therefore,  in  the  view  ot 
a  court  of  equity,  the  contract  between  the  Com- 
pany and  its  stockholders  was  this,  namely 
that  the  stockholders  should  pay,  say,  for  exam- 
ple, $20  per  shire  on  their  stock  and  no  more, 
unless  it  became  necessary  to  pay  more  to  satis 
fy  the  creditors  of  the  Company,  and  when  the 
necessity  arose,  and  the  amount  required  was  as-  [1551 
certained,  then  to  make  such  additional  pay- 
ment on  the  stock  as  the  satisfaction  of  the  claims 
of  creditors  required. 

When  the  Company  was  adjudicated  a  bank- 
rupt, the  assignees  were  bound  by  this  contract, 
thus  equitably  construed.  Their  duty  was  to 
collect  a  sufficient  sum  upon  the  unpaid  stock 
which,  with  the  other  assets  of  the  Company, 
would  be  sufficient  to  satisfy  the  Company's 
creditors.  They  were  authorized  to  collect  nc 
more.  If  it  should  turn  out  that  the  other  as- 
sets were  sufficient,  no  action  would  lie  against 
the  stockholder  for  the  balance  due  on  his  stock. 
For  if  in  a  bankruptcy  proceeding  any  surplus 
remained  after  payment  of  debts,  it  would  go 
to  the  Company,  and  not  to  the  stockholders. 
And  we  have  seen  the  Company  in  this  case 
would  have  no  right  to  any  surplus. 

The  question  for  solution  is,  therefore,  when 
under  the  facts  of  this  case,  did  the  cause  of 
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action  accrue  against  the  defendant  in  error  ? 
Certainly  not  until  it  became  his  duty  to  pay, 
according  to  the  terms  of  his  contract,  or  accord- 
ing to  law. 

It  is  well  settled  that  when  stock  is  subscribed 
to  be  paid  upon  call  of  the  company,  and  the 
company  refuses  or  neglects  to  make  the  call, 
a  court  of  equity  may  itself  make  the  call,  if  the 
interests  of  the  creditors  require  it.  The  court 
will  do  what  it  is  the  duty  of  the  company  to 
do.  Curry  v.  Woodteard,  58  Ala.,  871;  Robin- 
eon  v.  Bk.,  18  Ga.,  65;  Ward  v.  Mjg.  Co.,  16 
Conn. ,  598.  But  under  such  circumstances,  be- 
fore there  is  any  obligation  upon  the  stockhold- 
er to  pay  .  .  ih out  an  assessment  and  call  by  the 
company,  there  must  be  some  order  of  e  court  of 
competent  jurisdiction,  or  at  the  very  least,  some 
authorized  demand  upon  him  for  payment.  And 
it  is  clear  the  Statute  of  Limitations  does  not 
begin  to  ran  in  his  favor  until  such  order  or  de- 
mand. Van  Hook  v.  WliiOock,  8  Paige,  409; 
Salisbury  Black,  6  Har.  &  J.,  298;  Snider  v. 
Turnpike  Co.,  8  Pa.,  149;  Walter  v.  Walter,  1 
Whart,  2l»J;  Quigg  v.  KitPredge,  18  N.  H.,  187; 
Nimmo  v.  Walker,  14  La.  Ann.,  589. 

In  this  case  there  was  no  obligation  resting 
on  the  stockholder  to  pay  at  all  until  some  au- 
thorized demand  in  behalf  of  creditors  was  made 
for  payment.  The  defendant  in  error  owed  the 
f  156]  creditors  nothing,  and  he  owed  the  Company 
nothing  save  such  unpaid  portion  of  his  stock  as 
might  Be  necessary  to  satisfy  the  claims  of  the 
creditors.  Upon  the  bankruptcy  of  the  Company 
his  obligation  was  to  pay  to  the  assignees,  upon 
demand,  such  amount  upon  his  unpaid  stock  as 
would  be  sufficient,  with  the  other  assets  of  the 
Company,  to  pay  its  debts.  He  was  under  no 
obligation  to  pay  any  more,  and  he  was  under 
no  obligation  to  pay  anything  until  the  amount 
necessary  for  him  to  pay  was  at  least  approxi- 
mately ascertained.  Until  then  his  obligation 
to  pay  did  not  become  complete. 

But  not  only  was  it  necessary  that  the  amount 
required  to  satisfy  creditors  should  be  ascer- 
tained, but  that  the  agreement  between  the 
Company  and  the  stockhol  der  to  the  effect  that 
the  latter  should  not  be  required  to  make  any 
further  payments  on  his  stock,  should  be  set 
aside  as  in  fraud  of  creditors.  No  action  at  law 
would  lie  to  recover  the  unpaid  balance  due  on 
the  stock  until  this  was  done.  The  proceeding 
for  an  assessment  in  the  bankruptcy  court  was, 
in  effect,  a  proceeding  to  accomplish  two  pur- 
poses: first,  to  set  aside  the  contract  between 
the  Company  and  the  stockholder;  and,  second, 
to  fix  the  amount  which  the  stockholder  should 
be  required  to  pay.  Until  these  things  were 
done  the  cause  of  action  against  the  stockholder 
did  not  accrue,  although  his  primary  obligation 
was  assumed  at  the  time  when  he  subscribed 
the  stock. 

It  appears  from  the  petition  of  the  assignees, 
plaintive  in  error,  for  an  assessment  upon  the 
stock  of  the  bankrupt  Company,  that  they  had 
used  due  diligence  to  ascertain  what  additional 
payments  on  the  stock  would  be  required  to  pay 
off  the  claims  of  creditors;  that  at  as  early  a 
time  as  possible  they  applied  to  the  court  for  an 
order  directing  that  the  stockholders  should  pay 
a  part  of  the  amount  due  on  their  shares  of  stock, 
and  assessing  the  stock  therefor:  that  the  order 
was  made  accordingly,  and  within  Ave  months 
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thereafter  this  action  at  law  was  begun  to  en- 
force its  payment. 

If,  therefore,  the  right  to  bring  this  suit  did 
not  accrue  to  the  assignees  until  the  assessment 
was  made  upon  the  stock  by  the  court  and  the 
stockholders  required  to  pay  it,  the  action  was 
brought  long  before  the  bmitation  of  the  stat- 
ute could  bar  it. 

All  the  delay  which  has  occurred  has  been  [157] 
caused  by  the  proceedings  of  the  assignees, 
taken  for  the  benefit  of  the  stockholders,  in  or- 
der that  they  might  not  be  subjected  to  unnec- 
essary and  onerous  exactions.  The  lapse  of  time 
between  the  filing  of  the  petition  for  the  assess- 
ment and  the  decree  of  the  bankruptcy  court 
thereon  is  chargeable  to  continuances  made  by 
order  of  the  court  and  to  the  opposition  of  the 
stockholder  referred  to.  It  does  not  lie  in  the 
mouth  of  defendant  in  error  to  say  that  while 
the  steps  necessary  to  fix  his  liability  and  limit 
its  amount  were  being  taken,  the  bar  of  the  stat- 
ute has  intervened  and  cut  off  his  liability  alto- 
gether. 

The  cases  cited  by  the  defendant  in  error  to 
sustain  his  contention  that  the  cause  of  action 
accrued  to  the  assignees  in  bankruptcy  at  the 
time  of  their  appointment,  are  clearly  distin- 
guishable from  this.  In  Terry  v.  Tubman,  92 
U.  S.,166  [XXIII. ,  587],  the  suit  was  by  a  bill- 
holder  of  an  insolvent  bank  against  a  stockhold- 
er to  enforce  the  individual  liability  of  the  lat- 
ter to  pay  the  bills  of  the  bank  held  by  the  for- 
mer. The  court  decided  that  the  case  was  not 
so  much  like  that  of  the  guaranty  of  the  col- 
lection of  a  debt,  where  a  previous  proceeding 
against  the  principal  is  implied,  as  it  was  like  a 
guaranty  of  payment  where  resort  may  be  had 
at  once  to  the  guarantor,  without  a  previous  pro- 
ceeding against  the  principal.  The  conclusion 
of  the  court,  therefore,  was  that  the  cause  of  ac- 
tion in  favor  of  the  billh older  arose  against  the 
stockholder  when  the  bank  ceased  to  redeem  its 
notes  and  became  notoriously  and  continuously 
insolvent.  It  is  clear  that  this  authority  has  no 
application  to  the  question  in  hand. 

The  case  of  Terry  v.  Andenon,  95  U.  8.,  625* 
[XXIV.,  865],  also  relied  on  by  defendant  in 
error,  was  a  suit  in  equity  to  enforce  the  indi- 
vidual liability  of  the  stockholders  of  a  bank, 
and  to  collect  unpaid  subscriptions  to  its  capi- 
tal stock.  There  was  no  agreement  on  the  part 
of  the  bank  not  to  collect  the  balance  due  on 
the  stock.  The  bank  itself  could  have  enforced 
payment,  without  regard  to  the  necessity  for  its 
collection,  to  satisfy  the  debts  of  the  bank.  And 
so  the  court  held  that  the  Statute  of  Limitations 
began  to  run  against  the  bank  and  its  creditors, 
in  favor  of  the  stockholder,  when  the  bank 
stopped  payment. 

In  the  cases  of  Baker  v.  Bank, 9  Met. ,  1 85,  and 
Com.  v.  Bank,  8  Allen,  42,  also  relied  on  by  de-  [  158] 
fendant  in  error,  it  appeared  that  upon  suspen- 
sion of  payment  by  the  banks  there  was  a  pres- 
ent and  unconditional  liability  of  their  stock- 
holders, which  the  court  held  was  barred  by  the 
limitation  of  six  years.  In  the  case  of  Baker 
v.  Bank,  the  court  said  "The  demand  sought  to 
be  enforced  in  this  suit  was  a  debt  alleged  to  be 
due  to  the  bank.  Whenever,  therefore,  the  bank 
became  insolvent  by  the  loss  of  its  capital  stock, 
an  action  accrued  to  the  bank,  according  to  the 
construction  of  the  80th  section,  R  8.,  ch.  86, 
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which  is  contended  for  by  plaintiff's  counsel, to 
recover  the  sum  from  the  stockholders  respect- 
ively, equal  to  each  one's  share  of  stock.  The 
statute,  therefoie,  began  to  run  in  strictness  im- 
mediately on  the  loss  of  capital  stock,  and  cer- 
tainly when  the  bank  stopped  payment,  and 
after  the  lapse  of  six  years  from  that  time  the 
debt  was  barred." 

But  in  the  present  case,  as  we  have  seen,  as 
between  the  Company  and  its  stockholders  there 
was  no  obligation  on  the  part  of  the  latter  to 
pay  the  residue  of  their  stock,  unless  it  became 
necessary  to  satisfy  creditors.  We  think,  there- 
fore, we  are  safe  in  saying  that  the  statute  did 
not  begin  to  run  in  favor  of  the  stockholders 
until  at  the  very  least  the  necessity  for  the  pay- 
ment had  been  ascertained,  and  an  authorized 
demand  of  payment  made. 

It  is  said  by  defendant  in  error,  that  to  hold 
that  the  suit  to  recover  the  sums  due  on  the 
stock  held  by  him  is  not  barred,  would  defeat 
the  policy  of  the  Bankrupt  Act,  which  is  a 
speedy  settlement  of  the  bankrupt's  estate,  and 
the  equitable  distribution  of  bis  assets  among 
the  creditors. 

Unquestionably,  a  prompt  administration  of 
the  bankrupt's  assets  was  one  of  the  ends  which 
the  Bankrupt  Act  had  in  view;  but  this  policy 
must  be  held  to  be  subordinate  to  a  just  regard 
for  the  rights  of  both  the  creditors  and  debtors 
of  the  bankrupt  estate.  The  debtor  cannot  be 
forced  to  pay  before  his  contract  requires  it, 
merely  because  the  assignee  may  be  in  haste 
to  close  up  the  estate.  If  his  obligation  were 
evidenced  by  a  promissory  note  due  at  a  future 
day  he  could  not  be  compelled  to  pay  it  before 
maturity  in  order  that  the  bankrupt  estate  might 
[1591  be  speedily  settled.  8o  if  some  act  must  be  done 
by  the  assignee,  such  as  a  demand  of  payment 
before  his  liability  is  fixed,  he  cannot  be  com- 
pelled to  pay  until  the  prerequisites  have  been 
performed.  In  short,  until  an  unconditional 
liability  to  pay  something  is  fastened  on  the 
debtor,  no  action  can  be  maintained  against  him, 
and  the  Statute  of  Limitations  does  not  begin 
to  run  in  his  favor.  The  suggestion  that  the 
assignee  may  postpone  indefinitely  the  neces- 
sary steps  to  fix  the  liability  of  the  debtor  and 
thus  defeat  the  policy  of  the  law,  does  not  an- 
swer the  proposition  that  the  debtor  cannot  be 
sued  until  a  cause  of  action  has  accrued  against 
him.  It  is  presumed  that  the  assignee  will  do  bis 
duty.  If  be  fails  to  do  it,  he  is  subject  to  the 
order  of  the  bankruptcy  court, which,  at  the  in- 
stance of  those  interested, can  compel  him  to  act. 

Our  opinion  is,  therefore,  that  this  action  at 
law,  prosecuted  by  the  plaintiffs  in  error,  as- 
signees in  bankruptcy  of  the  Fort  Scott  Coal 
and  Mining  Company,  against  the  defendant  in 
error,  to  recover  from  him  the  balance  due  on 
his  unpaid  valid  stock  in  said  Company, was  not 
barred  by  the  limitation  of  two  years  prescribed 
by  the  Bankrupt  Act. 

For  the  error  in  folding  that  the  action  teat 
barred,  the  judgment  of  the  Circuit  Court  mud 
be  reverted  and  the  cause  remanded,  with  direc- 
tion* to  award  a  new  trial. 

Dissenting,  Mr.  Justice  Field  and  Mr.  Justice 

Gray. 
True  oopr.  Test : 

James  H.  McKenney,  Oar*  Bap.  Court,  U.  B, 

Ctted-SO  N.  W.  Bep„  W ;  96  N.  Yn  00 ;  79  Mo.,  160 ; 
ltt  Mass.,  OK. 
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CHARLES  T.  ROOT,  Executor  of  Tonus     f  189] 
Saylks,  Deceased,  AppL, 

9. 

LAKE  SHORE  AND  MICHIGAN  SOUTH- 
ERN RAILWAY  COMPANY. 
(Bee  8. 0L,  10  Otto,  18&-817.) 

Belief  in  equity— infringement  of  patent— MB, 
when  sustained— action  at  law. 

h  Equity  cannot  rlre  relief  when  there  is  a  plain, 
adequate  and  complete  remedy  at  law. 

2.  A  bill  In  equity  for  a  naked  account  of  profits 
and  damages  against  an  Infringer  of  a  patent  oan- 
not  be  sustained. 

8.  Suoh  relief  ordinarily  is  incidental  to  tome  other 
equity,  the  right  to  enforce  which  secures  to  the  pa- 
tentee his  standing  in  court. 

4.  In  order  to  sustain  an  action  for  suoh  cause  in 
equity,  there  must  be  circumstances  which  would 
render  an  action  at  law  for  the  recovery  of  dam- 
ages an  inadequate  remedy  for  the  wrongs  oom- 

Pft.  The  authorities  on  these  principles  cited  and 
fully  examined. 

[No.  176.] 

Argued  Dec  16, 1881.  Decided  Mar.  18, 1888. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  stated  by  the  court 
Messrs.  F.  R.  Kales  and  Albert  H.  Walk- 
er, for  appellant. 
Mr.  Georg»  Pay-son,  for  appellee. 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

The  appellant  filed  bis  bill  in  the  court  be- 
low on  December  9,  1878,  as  assignee  of  the 
letters  patent  originally  granted  to  Henry  Tan- 
ner for  an  improvement  in  railroad  car- brakes, 
dated  July  6,  1852,  and  which,  on  July  5, 1866. 
were  renewed  and  extended  for  the  additional 
term  of  seven  years,  which  expired  July  6, 1878. 
It  is  averred  in  the  bill  that  by  virtue  of  the  as- 
signments to  him.  the  complainant  was  invested 
with  all  rights  of  action  for  infringements  of 
the  patent  which  had  occurred,  and  particular- 
ly those  of  which  it  was  alleged  the  defendant 
had  been  guilty  from  August  6, 1869,  to  July  Qftl 
6, 1878;  having,  as  is  averred,  during  that  peri-  1 1W* 
od,  used  upon  its  railroad  cars  the  patented 
brakes,  but  how  many,  the  bill  states,  the  com- 
plainant is  ignorant  and  cannot  set  forth,  but 
avers  that  the  number  so  used  was  large,  and 
that  defendant  had  derived,  received  and  re- 
alized great  gains  and  profits  therefrom,  but  to 
what  amount  he  is  ignorant  and  cannot  set  forth. 

The  prayer  of  the  bill  is,  that  the  defendant 
may  be  compelled  to  account  for  and  pay  to  the 
complainant  all  the  gains,  profits  and  savings 
which  it  derived,  received  or  realized  from  or 
by  reason  of  the  use  of  said  brakes. 

To  this  bill  a  general  demurrer  was  filed,  al- 
leging, as  grounds  thereof,  that  the  bill  dee? 
not  contain  any  matter  of  equity  on  which  the 
court  could  grant  any  relief',  and  that  the  com 
plainant  is  not  entitled  to  the  relief  prayed  for, 
because  he  had  a  plain,  adequate  and  complete 
remedy  at  law,  and  also  because  it  appeared  on 
the  face  of  the  bill  that  the  causes  of  complaint 
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were  barred  by  the  Statatee  of  Limitation  both 
of  the  United  States,  and  of  the  State  of  Illinois. 

This  demurrer  was  sustained  and  the  bill  dis- 
missed by  the  decree  of  the  circuit  court,  now 
brought  here  for  review  by  this  appeal 

The  propositions  mainly  relied  upon  by  the 
appellee  in  support  of  the  decree,  are: 

First.  That  after  the  expiration  of  a  patent, 
equity  has  no  jurisdiction  to  entertain  a  bill, 
merely  for  an  account  and  the  recovery  of  the 
profits  of  an  infringer,  during  its  existence,  the 
remedy  being  at  law  for  damages;  and, 

Second.  That,  even  if  in  certain  cases,  such 
a  jurisdiction  exists,  the  present  does  not  fall 
within  it. 

On  the  other  han(„  it  is  contended  on  the  part 
of  the  appellant  'jot.  in  cases  for  the  enforce- 
ment of  the  rights  of  patentees,  resort  may  be 
had,  as  matter  of  right,  to  a  court  of  equity ,  as 
a  distinct  head  of  its  jurisdiction,  for  the  mere 
purpose  of  establishing  an  infringement  and  as- 
certaining and  recovering  the  profits  of  the  in- 
fringer, upon  the  independent  equity  that  he  is 
for  that  purpose,  a  trustee  of  his  gains  for  the 
use  of  the  true  owner  of  the  patent,  and  liable  to 
[191]  account  as  such. 

In  support  of  this  contention,  we  are  referred 
by  counsel  for  the  appellant  to  numerous  de- 
cisions of  the  circuit  courts,  many  of  which,  it 
Lb  claimed,  are  directly  upon  the  point,  and  to 
several  cases  in  this  court,  in  which,  it  is  al- 
leged, the  same  doctrine  is  either  virtually  de- 
cided or  assumed;  which,  it  is  further  argued, 
though  not  supported  by  the  modem  decisions 
of  the  English  chancery,  is  found  in  its  earlier 
precedents. 

An  examination  of  the  practice  and  opinions 
of  the  circuit  courts,  undoubtedly,  shows  much 
diversity,  incapable  of  reconciliation,  and 
makes  it  necessary,  as  far  as  it  can  be  done,  by 
a  deliberate  judgment  of  this  court,  to  remove 
the  question  out  of  its  present  uncertainty,  by 
a  settlement  upon  some  basis  of  principle,  in 
harmony  with  our  system  of  equity  jurispru- 
dence, developed  and  modified  by  legislation. 
To  effect  this  satisfactorily  and  intelligently,  it 
will  be  necessary  to  review  the  course  of  legis- 
lation, and  judicial  decision  in  this  court,  so 
far  as  it  bears  upon  the  question,  from  the  be- 
ginning. 

Prior  to  the  passage  of  the  Patent  Act  of  1819, 
8  Stat  at  L.,  481,  Congress  had  passed  three 
laws,  in  exeontion  of  the  power  conferred  by 
the  Constitution  itself,  and  in  furtherance  of 
the  policy  thereby  indicated, to  secure  to  invent- 
ors an  exclusive  right  of  property  in  their  in- 
ventions. The  first  of  them,  the  Act  of  1790, 1 
Stat  at  L..  109,  gave  as  a  remedy  for  its  viola- 
tion, an  action  at  law  upon  the  case  for  dam- 
ages, and  forfeited  the  infringing  article.  The 
next  was  the  Act  of  1798,  1  Stat  at  L.,  818, 
which  fixed  the  rule  and  measure  of  damages 
recoverable  in  an  action  at  law  upon  the  Act  at 
three  times  the  price  at  which  the  patentee  had 
usually  sold  or  licensed  to  other  persons  the 
use  of  the  invention.  This  was  changed  by  the 
Act  of  1800,  9  Stat  at  L. ,  87,  to  three  times  the 
actual  damage  sustained  by  the  patentee  by  rea- 
son of  the  infringement  By  neither  of  these 
Acta,  however,  was  anyjurisdiction  conferred 
upon  the  courts  of  the  United  States  in  equity. 
To  vest  such  jurisdiction  by  reason  of  the  sub- 
ject-matter, as  a  oase  arising  under  the  laws  of 
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the  United  States,  to  be  exercised  in  controver- 
sies between  parties,  without  regard  to  differ- 
ence of  citizenship,  it  was  held  try  Mr.  Justice  [191] 
Livingston,  in  the  case  of  Livingston  v.  Van 
Ingen,  1  Paine,  45.  required  the  express  au- 
thority of  an  Act  of  Congress;  and  the  parties 
in  that  case  not  bemgcitizens  of  New  York,  the 
bill  was  dismissed.  The  controversy  was  there- 
upon renewed  in  the  courts  of  that  State;  and 
the  Chancellor  having  refused  the  injunction 
asked  for,  it  was  brought  by  appeal  into  the 
court  for  the  correction  of  errors.  9  Johns. ,  807. 
It  was  there  objected  that  the  right  in  question 
rested  upon  statute  alone,  which  prescribed 
remedies  at  law  for  its  violation,  which,  it  muat 
be  deemed,  were  intended  to  be  exclusive.  But 
the  decision  affirmed  the  jurisdiction,  "The 
principle  is, "  said  Ch.  J.  Kent,  p.  587,  "  that 
statute  privileges,  no  less  than  common  law 
rights,  when  in  actual  possession  and  exercise, 
will  not  be  permitted  to  be  disturbed  until  the 
opponent  has  fairly  tried  them  at  law  and  over- 
thrown their  pretension."  The  same  learned 
J  udge  refers  also  to  the  practice  of  the  Federal 
Courts  in  granting  injunctions  under  the  patent 
law,  mentioning  two  instances,  one,  the  case  of 
Morse  v.  Reid,  an  injunction  bill  filed  in  1796 
to  restrain  the  invasion  of  a  copyright;  the 
other,  Whitney  v.  Fort,  in  which  an  injunction 
was  granted  to  restrain  the  violation  of  the  pa- 
tent for  the  cotton-gin.  Of  course,  in  those 
cases,  the  jurisdiction  of  the  court  depended  on 
the  citizenship  of  the  parties. 

Congress  then  passed  the  Act  of  February  16, 
1819  [8  Stat  at  L.,  481],  which  enacted  "  That 
the  Circuit  Courts  of  the  United  States  shall  have 
original  cognizance,  as  well  in  equity  as  at  law, 
of  all  actions,  suits,  controversies  and  cases  aris- 
ing under  any  law  of  the  United  States,  grant- 
ing or  confirming  to  authors  or  inventors  the 
exclusive  right  to  their  respective  writings,  in- 
ventions and  discoveries;  and  upon  any  bill  in 
equity,  filed  by  any  party  aggrieved  in  any  such 
cases,  shall  have  authority  to  grant  injunctions, 
according  to  the  course  and  principles  of  courts 
of  equity,  to  prevent  the  violation  of  the  rights 
of  any  authors  or  inventors  secured  to  them  by 
any  law  of  the  United  States,  on  such  terms  and 
conditions  as  the  said  courts  may  deem  fit  and 
reasonable." 

In  the  case  of  BuBitan  v.  Redfidd.  1  Paine, 
441,  which  was  decided  in  1825,  Mr.  Justice 
Thompson,  who,  in  the  Livingston  Case,  ha/, 
sat  as  one  of  the  judges  of  the  state  court,  had 
occasion  to  consider  the  nature  of  the  equity 
jurisdiction  in  patent  suits.  "  The  equity  furls-  c  19s] 
diction,"  he  said,  "  exercised  by  the  court  over 
patents  for  inventions  is  merely  in  aid  of  the 
common  law,  and  in  order  to  give  more  com 

Slete  effect  to  the  provisions  of  the  statute  on- 
er which  the  patent  is  granted."  And  in  an- 
swer to  the  argument  that  the  Act  of  1819  gave 
a  peremptory  right  to  an  equitable  remedy  by 
virtue  of  the  patent  itself ,  he  said:  "This  Act 
does  not  enlarge  or  alter  the  powers  of  the  court 
over  the  subject-matter  of  the  bill  or  the  cause 
of  action.  It  only  extends  its  jurisdiction  to 
parties  not  before  falling  within  it  Before  this 
Act  it  had  been  held  that  a  citizen  of  one  State 
could  not  obtain  an  injunction  in  the  circuit 
court  for  a  violation  of  a  patent-right  against  a 
citizen  of  the  same  State,  as  no  Act  of  Congress 
authorized  such  suit  This  Act  removed  that 
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objection  and  gave  the  juriediction,  although 
the  parties  were  citizens  of  the  same  State.  But 
In  the  exercise  of  the  jurisdiction  in  all  case* 
of  granting  injunctions  to  prevent  the  violation 
of  patent-rights,  the  court  ia  to  proceed  accord- 
ing to  the  course  and  principles  of  courts  of 
equity  in  such  cases.  So  that  the 
presented  in  the  present  case  are  precisely  where 
they  would  have  been  without  this  Act." 

The  substance  of  the  Act  of  1819  was  incor- 
porated into  the  17th  section  of  the  Patent  Act 
of  July  4, 1886,  5  Stat  at  L„  117,  so  far  as  it 
related  to  inventors,  but  remained  in  force, 
after  the  passage  of  the  latter  Act.  so  far  as  it 

fave  cognizance  to  the  courts  of  the  United 
tates  of  cases  of  copyright.  It  was  under  that 
provision  of  the  Act  oi  1819  that  the  case  of 
Kerens  v.  Gladding,  17  How.,  447  [68  U.  8., 
XV.,  166],  arose  and  was  decided.  That  was  a 
bill  for  an  injunction  to  restrain  the  violation 
of  a  copyright,  and  prayed  for  the  recovery  of 
the  penalties  given  by  the  7th  section  of  the 
Act  of  February  8, 1881  [4  Stat  at  L. ,  4861 ,  and 
for  general  relief.  Mr.  Justice  Curtis,  deliver- 
ing the  opinion  of  the  court,  said:  "  There  is 
nothing  in  this  Act  of  1819  which  extends  the 
equity  powers  of  the  courts  to  the  adjudication 
of  forfeitures;  it  being  manifestly  intended  that 
the  jurisdiction  therein  conferred  should  be 
the  usual  and  known  jurisdiction  exercised  by 
courts  of  equity  for  the  protection  of  analogous 
rights.  The  prayer  of  this  bill  for  the  penalties 
must,  therefore,  be  rejected.  The  remaining 
question  is,  whether  there  ought  to  be  a  decree 
for  an  account  of  the  profits.  The  complainant 
has  not  prayed  for  such  an  account,  nor  Lave 
[194]  the  defendants  stated  one  in  their  answer;  but 
the  bill  does  pray  for  general  relief.  The  right 
to  an  account  of  profits  is  incident  to  the  right 
to  injunction  in  copy  and  patent-right  cases, " 
citing  Ooiburn  v.  Simms,  2  Hare,  664;  8  Dan. 
Ch.  Pr.,  1797.  "And  this  court  has  held  in 
Watts  v.  Waddle,  6  Pet.,  889,  that  where  the  bill 
states  a  case  proper  for  an  account,  one  mzy  be 
ordered  under  the  prayer  for  general  relief." 

The  17th  section  of  the  Act  of  1886,  differs 
from  the  Act  of  1819  in  one  other  particular 
only.  It  makes  the  jurisdiction  in  patent  causes 
of  the  courts  of  the  United  States,  exclusive. 

It  was  under  the  Act  of  1886  that  the  question 
arose  for  the  lint  time  in  Livingston  v.  Wood- 
woftMB  How.,  646,  as  to  the  rule  for  computing 
the  profits  of  an  Infringer,  upon  a  decree  for 
such  an  account.  The  bill  was  for  an  injunc- 
tion and  account  The  validity  of  the  patent 
and  the  fact  of  infringement  were  both  admit- 
ted by  the  defendant  who  consented  to  a  decree 
requiring  him  to  account  for  and  pay  over  the 
game  ana  profits  made  by  him,  during  the  in- 
fringement, in  accordance  with  the  prayer  of 
the  UK.  The  decree  confirmed  the  report  of 
the  master,  who  awarded  not  actual  gains  and 
profits,  but  such  as  he  estimated  the  defendant 
might  have  made  by  due  diligence.  It  waa  ar- 
gued, in  support  of  the  decree,  that  where  the 
court  has  jurisdiction  to  give  the  principal  re- 
lief sought,  it  will  make  a  complete  decree,  and 
give  compensation  for  the  past  injury,  as  in 
bills  for  specific  performance  and  injunction 
bills  for  waste;  and  that  it  was  a  correct  rule 
to  hold  the  party  accountable,  as  an  involuntary 
trustee,  for  what  the  patentee  might  have  re- 
alized by  the  same  exercise  of  the  right,  aa  a 
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court  of  equity  sometimes  forces  the  character 
of  a  trustee  upon  an  intruder  or  wrong-doer, 
or  one  in  possession  under  color  of  right,  or  who 
takes  rents  or  profits  belonging  to  another,  or 
might  have  taken  them,  as  in  cases  of  mort- 
gagees; but  it  was  admitted  that  the  case  was  of 
first  impression.  The  decree,  upon  this  point, 
was  reversed.  The  court  said  (p.  559):  "  We 
are  aware  of  no  rule  which  converts  a  court  of 
equity  into  an  instrument  for  the  punishment 
of  simple  torta.  *  *  *  If  the  appellees,  the 
plaintiffs  below,  had  sustained  an  injury  to 
their  legal  rights,  the  courts  of  law  were  open 
to  them  for  redress,  and  in  these  courts  they 
might  according  to  a  practice, which,  however 
doubtful,  in  point  of  essential  right,  is  now  too 
inveterate  to  be  called  in  question.have  claimed, 
not  compensation  merely  but  vengeance  for 
such  injury  as  they  could  show  they  have  sus- 
tained. But  before  a  tribunal  which  refuses  to  lis- 
ten even  to  any,  save  those  whose  acts  and  mo- 
tives are  perfectly  fair  and  liberal,  they  cannot 
be  permitted  to  contravene  the  highest  and  most 
benignant  principle  of  the  being  and  constitu- 
tion of  that  tribunal.  There  they  will  be  al- 
lowed to  claim  that  which,  ex  osquo  et  bono  is 
theirs,  and  nothing  beyond  this."  The  account 
was,  therefore,  restricted  to  the  actual  gains 
and  profits  of  the  appellants  during  the  time 
their  machine  was  in  operation. 

This  rule  in  relation  to  the  profits  recoverable 
in  such  suits  was  followed  in  Dean  v.  Mason, 
20  How.,  198  [61 U.  8.,  XV.,  876],  whle^  waa  a 
case  of  a  bill  for  an  injunction  and  account,  in 
which  a  decree  pro  corrfesto  had  been  taken .  The 
final  decree  was  entered,  on  the  report  of  the 
master,  for  the  estimated  amount  of  profits 
which  the  defendant  with  reasonable  diligence 
'  "it  have  realized;  not  what  in  fact,  he  did 
ce.  This  was  held  to  be  erroneous.  The 
court  said:  "The  rule  in  such  a  case  is,  the 
amount  of  profits  received  by  the  unlawful  use 
of  the  machines,  as  this,  in  general  is  the  dam- 
age done  to  the  owner  of  the  patent  It  takes 
away  the  motive  of  the  infringer  of  patented 
rights  by  requiring  him  to  pay  the  profits  of 
his  labor  to  the  owner  of  the  patent  Generally, 
this  is  sufficient  to  protect  the  rights  of  the 
owner;  but  where  the  wrong  has  been  done,  un- 
der aggravated  circumstances,  the  court  has  the 
power  under  the  statute  to  punish  it  adequately 
iy  an  increase  of  the  damages. M 

The  important  case  of  Seymour  v.MoOormick, 
16  How.,  480,  was  decided  in  1858.  That  wa* 
an  action  at  law.  The  court  below  instructed 
the  jury  that  the  actual  damages  to  which  the 
plaintiff  waa  entitled,  for  an  infringement  of  a 
patent  for  an  improvement  in  a  machine,  might 
be  determined  by  ascertaining  the  profits  which, 
in  judgment  of  law,  he  would  have  made,  pro- 
vided the  defendants  had  not  interfered  with  his 
rights,  and  that  the  same  rule  applied  whether 
the  patent  covered  an  entire  machine  or  merely  [196] 
an  improvement  on  a  machine.  This  instruction, 
this  court  held  to  be  erroneous,  and  reversed 
the  judgment  on  that  account  Mr.  Justice 
Orier.  in  delivering  the  opinion  of  the  court,  re- 
ferred to  the  rule  of  damages,  prescribed  by  the 
Acta  of  Congress,  previously  in  force,  stating 
that "  Experience  had  shown  the  very  great  In- 
justice of  a  horizontal  rule  equally  affecting  all 
cases,  without  regard  to  their  peculiar  merits 
and  that  It  waa  to  obviate  this  that  the  Patent 
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Act  of  1886  confined  the  jury  to  the  assessment 
of  actual  damages,  leaving  It  to  the  discretion 
of  the  court  to  inflict  punitive  damages  to  the 
extent  of  trebling  the  verdict  He  then  pointed 
out  that  "  It  must  be  apparent  to  the  most  su- 
perficial observer  of  the  immense  variety  of 
patents  issued  every  day,  that  there  cannot,  in 
the  nature  of  things,  be  any  one  rule  of  damages 
which  will  equally  apply  to  all  cases.  The  mode 
of  ascertaining  actual  damages  must  necessarily 
depend  on  the  peculiar  nature  of  the  monopoly 
granted;"  that  a  man  who  invents  or  discovers 
a  new  composition  of  matter,  or  an  entire  new 
machine,  may  find  his  profit  to  consist  in  a 
close  monopoly,  the  patentee  being  himself  able 
to  supply  the  whole  demand  at  his  own  price, 
in  which  cases  "  The  profit  of  the  infringer 
may  be  the  only  criterion  of  the  actual  damage 
of  the  patentee;"  that  "  One  who  invents  some 
improvement  in  the  machinery  of  a  mill  could 
BOt  claim  that  the  profits  of  the  whole  mill 
Bhould  be  the  measure  of  damages  for  the  use 
of  his  improvement;  and  where  the  profit  of  the 
patentee  consisted  neither  in  the  exclusive  use 
of  the  thing  invented  or  discovered,  nor  in  the 
monopoly  of  making  it  for  others  to  use,  it  is 
evident  that  this  rule  could  not  apply.  The  case 
of  Stimpson's  patent  for  a  turn-out  m  a  railroad 
may  be  cited  as  an  example.  It  was  the  interest 
of  the  patentee  that  all  railroads  should  use  his 
invention,  provided  they  paid  him  the  price  of 
his  license.  He  could  not  make  his  profit  by 
selling  it  as  a  complete  and  separate  machine. 
An  infringer  of  such  a  patent  could  not  be  liable 
to  damages  to  the  amount  of  the  profits  of  his 
railroad,  nor  could  the  actual  damages  of  the 
patentee  be  measured  by  any  known  ratio  of  the 
profits  of  .the  road.  *  *  *  It  is  only  where, 
from  the  peculiar  circumstances  of  the  case,  no 
other  rule  can  be  found,  that  the  defendant's 

fuoflts  become  the  criterion  of  the  plaintiffs 
oss.  Actual  damages  must  be  actually  proved 
and  cannot  be  assumed  as  a  legal  inference 
from  any  facts  which  amount  not  to  actual 
proof  of  the  fact."  Accordingly  it  was  held 
in  New  York  v.  Ransom,  28  How.,  487  [64  U.S., 
XVI.,  616],where  the  rule  in  Seymour  v.MeCor- 
mick,  mpra,  was  expressly  approved,  that  in 
an  action  at  law,  if  the  plain  till  rested  his  case, 
after  proof  of  infringement  merely,  he  was  en- 
titled only  to  nominal  damages.  It  was  also 
applied  in  Jones  v.  Moreliead,  1  TT-lL,  165  [68 
U.  8.,  XVII.,  662],  which  was  a  bill  in  equity 
for  an  injunction  and  an  account,  where  a  de- 
cree for  a  large  sum  as  profits  had  been  ren- 
dered against  the  defendant,  upon  an  entire  ma- 
chine, in  respect  to  which  it  appeared  as  matter 
of  fact,  that  the  defendants  hud  not  infringed 
the  patent  sued  on,  but  had  admitted  to  the  con- 
trary in  the  answer.  The  court  construed  this 
admission  by  applying  it  to  the  smallest  num- 
ber of  patented  articles  and  to  the  use  of  any 
part  of  the  patent  found  to  tv.  valid,  and  re- 
versing the  decree  ordered  one  to  be  entered  for  a 
"  nominal  sum  of  one  dollar  for  profits." 

In  the  case  of  the  Rubber  Co.  v.  Goodyear,  9 
Wall.,  788  [76  U.  8.,  XIX.,  568],  which  was  a 
bill  for  an  injunction  and  account,  a  decree  for 
a  large  sum  was  rendered  in  favor  of  the  com- 
plainants, which  was  affirmed  on  appeal.  "The 
rule,"  said  Mr.  Justice  Swayne,  delivering  the 
opinion  of  the  court,  is  "  founded  in  reason  and 
justice.  It  compensates  one  party  and  punishes 
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the  other.  It  makes  the  wrong-doer  liable  for 
actual,  not  possible  gains.  The  control  ling  cod 
sideration  is  that  he  shall  not  profit  by  his  wrong. 
A  more  favorable  rule  would  offer  a  premium 
to  dishonesty  and  invite  to  aggression.  The  ju- 
risdiction of  equity  is  adequate  to  give  the 
proper  remedy,  whatever  phase  the  case  may 
assume;  and  the  severity  of  the  decree  may  be 
increased  or  mitigated  according  to  the  com- 
plexion of  the  conduct  of  the  offender." 

The  case  of  Motoryr.  Whitney,  14  Wall.,  620 
[81  U.  S.,  XX.,  860],  was  also  a  bill  in  equity 
for  an  injunction  and  account.  A  decree  was 
rendered  in  favor  of  the  complainant  for  all  the 
profits  on  the  manufactured  article,  instead  of 
upon  the  patented  process  of  manufacture,  with 
interest  added.  On  appeal,  this  court  reversed 
the  decree  on  that  point,  saying:  "  The  ques- 
tion to  be  determined  in  this  case  is:  What  ad-  [198] 
vantage  did  the  defendant  derive  from  using 
the  complainant's  invention  over  what  he  had 
in  using  other  processes  then  open  to  the  public 
and  adequate  to  enable  him  to  obtain  an  equally 
beneficial  result?  The  fruits  of  that  advantage 
are  his  profits.  *  *  *  That  advantage  is  the 
measure  of  profits."  On  the  question  of  inter- 
est, Mr.  Justice  Strong,  speaking  for  the  court, 
said:  *'  We  add  «n!y  that,  in  our  opinion,  the 
defendant  should  not  have  been  charged  with 
interest  before  the  final  decree.  The  profits 
which  are  recoverable  against  an  infringer  of  a 
patent  are  in  fact  a  compensation  for  the  injury 
the  patentee  has  sustained  from  the  invasion  of 
his  right.  They  are  the  measure  of  his  dam- 
ages.. Though  called  profits,  they  are  really 
damages,  and  unliquidated  until  the  decree  is 
made.  Interest  is  not  generally  allowable  upon 
unliquidated  damages.  We  will  not  say  that  in 
no  possible  case  can  interest  be  allowed.  It  is 
enough  that  the  case  in  hand  does  not  justify 
such  an  allowance." 

In  the  case  of  Packet  Oo.  v.  Sickles,  19  Wall., 
611  [86  U.  8.,  XXII.,  208],  which  was  an  ac- 
tion at  law,  the  rule  established  in  Seymour  v. 
McGormick,  supra,  was  reiteraUd,  as  "  The  es- 
tablished criterion  of  damages  in  cases  to  which 
it  was  applicable."  "In  cases  wLere  there  is  no 
established  patent  or  license  fee  in  the  case,  or 
even  an  approximation  to  it,  gci  eral  evidence 
must  necessarily  be  resorted  to,"  as  wa  s  said  by 
the  court  in  the  case  of  Suffolk  Co.  v.  Ilayden, 
8  WalL,  815  [70  U.  8.,  XVIII.,  '6].  "And 
what  evidence,"  said  Mr.  Justice  j\  ■  ls.ni,  in  that 
case,  p.  820,  "could  be  more  appiopriate  and 
pertinent,  than  that  of  the  utility  and  advantage 
of  the  invention  over  the  old  modes  or  devices 
that  had  been  used  for  working  out  similar  re- 
sults? With  a  knowledge  of  these  benefits  to 
the  persons  who  have  used  the  invention,  and 
the  extent  of  the  use  by  the  infringer,  a  jury  will 
be  in  possession  of  material  and  controlling  facts 
that  may  enable  them,  in  the  exercise  of  a  sound 
judgment,  to  ascertain  the  damages,  or  in  other 
words,  the  loss  to  the  patentee  or  owner  by  the 
piracy  instead  of  the  purchase  of  the  use  of  the 
invention."  He  added  that  "  A  recovery  does 
not  vest  the  infringer  with  the  right  to  continue 
the  use,  as  the  consequence  of  it  may  be  an  in- 
junction restraining  the  defendant  from  further 
use  of  it."  [199] 

In  Packet  Co.  v.  Sickles,  supra,  Mr.  Justice 
Miller  said:  "The  rule  in  suits  in  equity,  of  as- 
certaining by  a  reference  to  a  master  the  profits 
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•which  the  defendant  has  made  by  the  use  of  the 
plaintiff's  invention,  stands  on  a  different  prin- 
ciple. It  is  that  of  converting  the  infringer  into 
a  trustee  for  the  patentee  as  regards  the  profits 
thus  made;  and  the  adjustment  of  these  profits 
is  subject  to  all  the  equitable  considerations 
which  are  necessary  to  do  complete  justice  be- 
tween the  parties,  many  of  which  would  be  in- 
appropriate in  a  trial  by  jury.  With  these  cor- 
rective powers  in  the  hands  of  the  Chancellor, 
the  rule  of  assuming  profits  as  the  groundwork 
for  estimating  the  compensation  due  from  the 
infringer  to  the  patentee,  has  produced  results 
calculated  to  suggest  distrust  of  its  universal 
application,  even  in  courts  of  equity." 

The  doctrine  of  this  case  was  reiterated  in 
BurdeU  v.  Denig,  92  U.  8.,  710  [XXIII. .  764], 
where  Mr.  Justice  Miller,  again  delivering  the 
opinion  of  the  court,  said: 

"  Profits  are  not  the  primary  or  true  criterion 
of  damages  for  infringement  in  an  action  at  law. 
That  rule  applies  universally  and  mainly  to 
cases  in  equity,  and  is  based  on  the  idea  that  the 
infringer  shall  be  converted  into  a  trustee,  as  to 
those  profits,  for  the  owner  of  the  patent  which 
he  infringes;  a  principle  which  it  is  very  diffi- 
cult to  apply  in  a  trial  before  a  jury,  but  quite 
appropriate  on  a  reference  to  a  master,  who  can 
examine  defendant's  books  and  papers,  and  ex- 
amine him  on  oath,  as  well  as  all  his  clerks  and 
employes.  On  the  other  hand,  we  have  repeat- 
edly held  that  sales  of  licenses  of  machines,  or 
of  a  royalty  established,  constitute  the  primary 
and  true  criterion  of  damages  in  the  action  at 
law.  No  doubt,  in  the  absence  of  satisfactory 
evidence  of  either  class,  in  the  forum  to  which 
it  Is  most  appropriate,  the  other  may  be  resorted 
to,  as  one  of  the  elements  on  which  the  damages 
or  the  compensation  may  be  ascertained." 

The  case  of  Littlefield  v.  Perry,  21  Wall.,  205 
(88  U.  8.,  XXII.,  577],  was  one  where  the  pa- 
tentee, by  force  of  an  agreement,  held  the  legal 
title  to  the  patent  in  trust  for  the  complainant, 
in  violation  of  which  he  was  making  use  of  his 
legal  rights.  It  was  held  upon  a  bill  filed  for 
an  injunction  and  account,  that  it  was  a  case 
under  the  patent  laws,  and  the  defendant  was 
required  to  account  for  the  profits  be  had  made, 
according  to  the  rule  in  Mowry  v.  Whitney,  su- 
pra. The  Chief  Justice  said,  p.  230:  "Profits 
actually  realized  are  usually,  in  a  case  like  this, 
the  measure  of  unliquidated  damages.  Circum- 
stances may,  however,  arise  which  would  jus- 
tify the  addition  of  interest  in  order  to  give 
complete  indemnity  for  losses  sustained  by  will- 
ful infringements. 

On  July  8,  1870,  Congress  passed  the  Act  to 
Revise,  Consolidate  and  Amend  the  Statutes 
Relating  to  Patents  and  Copyrights,  16  Stat,  at 
L.,  108.  The  69th  section  renewed  the  pro- 
vision previously  in  force,  that  damages  for  in- 
fringement might  be  recovered  by  action  on 
the  case,  and  that  whenever,  in  any  such  ac- 
tion, a  verdict  shall  be  rendered  for  the  plaint- 
iff, the  court  may  enter  judgment  therein  lor 
any  sum  above  the  amount  found  by  the  verdict 
as  the  actual  damages  sustained,  according  to 
the  circumstances  of  the  case,  not  exceeding 
three  tunes  the  amount  of  the  verdict.  The 
55th  section  is  as  follows: 

"  That  all  actions,  suits,  controversies  and 
cases  arising  under  the  patent  laws  of  the  Unit- 
ed States  shall  be  originally  cognizable,  as  well 
See  15  Otto. 


in  equity  as  at  law,  by  the  Circuit  Courts  of  the 
United  States,  or  any  district  court  having  the 
power  and  jurisdiction  of  a  circuit  court,  or  by 
the  Supreme  Court  of  the  District  of  Columbia, 
or  of  any  Territory;  and  the  court  shall  have 
power,  upon  bill  in  equity  filed  by  any  party 
aggrieved,  to  grant  injunctions,  according  to  the 
course  and  principles  of  courts  of  equity  to  pre- 
vent the  violation  of  any  right  secured  by  pa 
tent,  on  such  terms  as  the  court  may  deem  rea- 
sonable; and  upon  a  decree  being  rendered  in 
any  such  case  for  an  inf  ringemeu  t ,  the  complain- 
ants shall  be  entitled  to  recover  in  addition  to 
the  profits  to  be  accounted  for  by  the  defend- 
ant, the  damages  the  complainant  bos  sustained 
thereby,  and  the  court  shall  assess  the  same  or 
cause  the  same  to  be  assessed  under  its  direc- 
tion; and  the  court  shall  have  the  some  powers  to 
increase  the  same  in  its  discretion  that  are  given 
by  tli is  Act  to  increase  the  damages  found  by 
verdicts  in  actions  upon  the  case;  but  all  actions 
shall  be  brought  during  the  term  for  which  the 
letters  patent  shall  be  granted  or  extended,  or 
within  six  years  after  the  expiration  thereof." 

These  provisions  are  substantially  carried  into 
the  Revised  Statutes,  section  59  of  the  Act  of 
1870  being  section  4919  of  the  latter,  and  section 
55  corresponding  to  section  4921,  R.  S.,  except 
as  to  the  provision  in  respect  to  the  limitation 
upon  the  right  to  sue,  which  is  not  found  in 
the  Revised  Statutes.  But  the  rights  of  the 
parties  in  the  present  suit  arose  while  the  Act  of 
1870  was  in  force,  and  are  determinable  under  it. 

In  the  case  of  Birtlsall  v.  Coolidge,  93  U.  8., 
64  [XXIII.,  802],  it  is  declared,  in  reference  to 
the  effect  of  the  Ait  of  1870,  that  "Gains  and 
profits  are  still  the  proper  measure  of  damages 
m  equity  suits,  except.  In  cases  where  the  injury 
sustained  by  the  infringement  is  plainly  greater 
than  the  aggregate  of  what  was  made  by  the  re- 
spondent; in  which  event  the  provision  is,  that 
the  complainant  "shall  be  entitled  to  recover, 
in  addition  to  the  profits  to  be  accounted  for  by 
the  respondent,  the  damages  he  has  sustained 
thereby." 

Mr.  Justice  Clifford,  in  the  opinion  in  this 
case,  quotes  a  passage,  slightly  altered,  from 
Curtis  on  Patents,  section  341  a,  4th  ed.,  p.  461, 
which,  taken  by  itself,  might  seem  to  imply  that 
prior  to  the  Act  of  1870,  the  owner  of  a  patent 
had  the  election  to  resort  to  a  court  of  equity  for 
the  recovery  of  profits,  or  a  court  of  law  for 
damages,  irrespective  of  any  other  relief  of  an 
equitable  character;  but  the  language  of  the 
passage  is  to  be  restrained  to  mean  merely  that 
the  option  existed  to  sue  at  law  for  past  infringe- 
ment, or  seek  equitable  relief  by  way  of  preven- 
tion, the  damages  or  profits  following,  as  either 
iurisdiction  is  resorted  to,  each  according  to  its 
kind.  For  if  this  be  not  so,  it  follows  that  since 
the  passage  of  the  Act  of  1870,  an  owner  of  a 
patent  may  recover,  in  a  suit  in  equity,  profits 
and  damages  in  all  cases,  according  to  the  rule 
above  stated,  without  seeking  any  other  relief 
whatever,  the  effect  of  which  would  be  to  give 
two  remedies,  one  in  equity,  the  other  at  law, 
merely  for  the  recovery  of  damages  for  an  in- 
jury to  a  legal  right,  an  anomaly  not  to  be  found 
in  any  other  branch  of  our  jurisprudence;  and 
manifestly,  upon  such  a  construction,  the  action 
at  law  would  soon  become  obsolete,  as  complete- 
ly as  if  it  had  been  abolished  by  legislation. 
The  whole  force  of  the  change  in  the  statute 
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consists  in  conferring  upon  courts  of  equity,  in 
the  exercise  of  their  jurisdiction  in  administer- 
ing the  relief,  which  they  are  accustomed  and 
authorized  to  give,  and  which  is  appropriate  to 
their  forms  of  procedure,  the  power  not  merely 
to  give  that  measure  of  compensation  for  the 
past,  which  consists  in  the  profits  of  the  infring- 
er, but  to  supplement  it,  when  necessary,  with 
the  full  amount  of  damage  suffered  by  the  com- 
plainant, and  which,  if  ne  had  sued  for  that 
alone, he  would  haverecovered  inanother  forum, 
with  power  to  increase  the  amount  of  the  act- 
ual damages,  as  in  courts  of  law.  But  as  the  ac- 
r  202 1  count  °'  profit9,  previously,  was  the  incident  of 
L*W*J  the  suit,  and  not  its  object,  so  now  the  power  to 
award  damages  and  to  multiply  them  is  added  as 
an  incident  to  the  right  to  an  account. 

But  the  difference  Detween  the  state  of  the  law 
before  and  after  the  Act  of  1870,  finds  its  best 
illustration  in  a  comparison  between  two  cases, 
both  of  which  were  decided  at  the  October 
Term,  1877,  EliiabeVi  v.  Pavement  Co.,  97  U. 
S.,  128  [XXIV.,  1000],  and  Marsh  v.  Seymour, 
97  U.  8.,  848  [XXIV.,  968]. 

In  the  former  the  bill  was  filed  before  the 
passage  of  the  Act,  but  prayed,  besides  an  in- 
junction, for  both  damages  and  profits.  It  was 
held  that  the  court  below  had  rightly  decided 
that  a  decree  for  profits  alone  could  be  rendered, 
inasmuch  as  the  jurisdiction  of  courts  of  equity 
to  decree  damages,  as  distinct  from  profits,  was 
first  conferred  by  the  statute.  Mr.  J usticc  Brad- 
ley, delivering  the  opinion  of  the  court,  remark- 
ing that  the  general  question  of  the  profits  re- 
coverable in  equity  by  a  patentee,  was  surround- 
ed with  many  difficulties,  which  the  courts  had 
not  yet  succeeded  in  overcoming,  said: 

"But  one  thing  may  be  affirmed  with  reasona- 
ble confidence,  that,  if  an  infringer  of  a  patent 
has  realized  no  profit  from  the  use  of  an  inven- 
tion, he  cannot  be  called  upon  to  respond  for 
profits;  the  patentee,  in  such  case,  is  left  to  his 
remedy  for  damages.  It  is,  also,  clear,  that  a 
patentee  is  entitled  to  recover  the  profits  that 
have  been  actually  realized  from  the  use  of  the 
invention,  although  from  other  causes  the  gen- 
eral business  of  the  defendant,  in  which  the  in- 
vention is  employed,  may  not  have  resulted  in 
profits,  as  when  it  is  shown  that  the  use  of  his 
invention  produced  a  definite  saving  in  the 
process  of  manufacture.  Mai  cry  v.  Whitney, 
14  Wall.,  620  [81  U.  8.,  XX.,  860];  Cawood 
Patent,  94  U.  8.,  695  [XXIV.,  238].  On  the 
contrary,  though  the  defendant's  general  busi- 
ness be'ever  so  profitable,  if  the  use  of  the  in- 
vention has  not  contributed  to  the  profits  none 
can  be  recovered.  The  same  result  would  seem 
f  203 1  to  follow  where  it  is  impossible  to  show  the  prof- 
itable effect  of  using  the  invention  .upon  the  bus- 
iness results  of  the  party  infringing.  It  may  be 
added,  that,  where  no  profits  are  shown  to  have 
accrued,  a  court  of  equity  cannot  give  a  decree 
for  profits  by  way  of  damages,  or  as  a  punish- 
ment for  the  infringement.  Livingston  v.  Wood- 
worth,  15  How. ,  559.  But  when  the  entire  profit 
of  a  business  or  undertaking  results  from  the 
use  of  the  invention,  the  patentee  will  be  entitled 
to  recover  the  entire  profits,  if  he  elects  that  rem- 
edy. And  in  such  a  case,  the  defendant  will 
not  be  allowed  to  diminish  the  show  of  profits 
by  putting  in  unconscionable  claims  for  per- 
sonal services  or  other  inequitable  deductions. 
Rubber  Co.v.  Goodyear,  9  Wall.,  788"  [76  U.  8., 
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XIX.,  566].  And  these  general  propositions, 
he  added,  will  hardly  admit  of  dispute. 

Accordingly,  in  that  case,  the  bill  was  dis- 
missed as  to  the  City  of  Elizabeth,  which  had 
infringed,  because  it  appeared  that  it  had  made 
no  profit  from  the  use  of  the  patented  improve 
ment,  while  a  decree  was  rendered  against  the 
contractor,  who  had  laid  the  pavement  which 
was  the  subject  of  the  patent,  because  he  was 
shown  to  have  made  profits  from  the  infringe- 
ment. The  municipal  corporation,  of  course, 
remained  liable  to  respond  in  damages  in  an  ac- 
tion at  law,  for  any  loss  which  the  plaintiff  could 
have  established  by  proof. 

The  cases  of  Marsh  v.  Seymour,  supra,  arose 
under  the  Act  of  1870,  and  were  bills  for  injunc- 
tion and  account.  Decrees  were  rendered  in 
favor  of  the  complainant,  and  a  reference  or 
dered  to  a  master  to  state  an  account  of  profits. 
In  both  cases,  the  respondents  showing  that  they 
had  made  no  profits  by  reason  of  the  use  of  the 
invention,  the  complainant  waived  his  claim  for 
a  recovery  on  that  account,  and  decrees  were 
rendered  for  damages  on  the  basis  of  a  license 
fee  for  the  infringing  machines  which  had  been 
sold,  and  nominal  damages  for  those  manufact- 
ured but  not  sold.  These  decrees  were  affirmed, 
the  court  saying,  Mr.  Justice  Clifford  delivering 
its  opinion,  that  "Damages  of  a  compensatory 
character  may  be  allowed  to  a  complainant  in 
an  equity  suit,  where  it  appears  that  the  busi- 
ness of  the  infringer  was  so  im providently  con- 
ducted that  it  did  not  yield  any  substantial  prof- 
its, as  in  the  case  before  the  court." 
In  the  caseof  Parks  v.  Booth  [ante, 54]  .which  was 
a  suit  in  equity  for  an  injunction,  and  an  account 
of  profits  ana  damages,  under  the  Act  of  1870. 
a  decree  was  rendered  in  favor  of  the  complain- 
ant, and  for  profits  and  damages  as  found  by  a 
master.  Under  the  head  of  damages  there  was 
included  items  for  expenses  of  conducting  the 
suit,  being  counsel  fees,  compensation  for  the 
complainant's  time,  and  interest  on  the  profit*. 
The  decree  was  modified  on  appeal,  by  striking 
out  all  these  allowances,  except  that  for  the  com- 
plainant's time,  lost  in  attending  to  the  suit  In- 
terest on  profits  was  disallowed  on  the  author- 
ity of  Silsby  v.  Foote,  20  How.,  886  [61  U.  S.. 
XV.,  955],  on  the  ground  that  profits  in  such  a 
case  are  to  be  regarded  in  the  light  of  unliqui- 
dated damages.  No  injunction  was  decreed,  as 
the  term  of  the  patent  had  expired.  It  does  not 
appear  from  the  report  of  the  case  when  the  suit 
was  begun,  but  a  reference  to  the  original  rec- 
ord shows  that  the  bill  was  filed  in  April,  1871, 
before  the  expiration  of  the  term  of  the  patent. 

The  case  of  Hendrie  v.  Sayles,  98  U.  8.,  546 
[XXV.,  1761,  was  a  bill  in  equity  for  an  account 
of  profits,  filed  after  the  expiration  of  the  pa- 
tent, the  same  patent  on  which  the  present  suit 
is  founded.  It  was  decided  upon  a  single  point 
raised  on  demurrer  to  the  bill,  the  question  of 
jurisdiction  not  being  noticed  either  by  counsel 
or  court.  A  decree  for  the  complainant  was  af- 
firmed on  appeal. 

This  appears  to  be  the  only  case  of  the  kind, 
until  the  present,  that  found  its  way  into  this 
court. 

The  case  of  Eureka  Co.  v. Bailey  Cb.,11  Wall, 
488  [78  U.  8.,  XX.,  209],  is  no  exception  to  this 
remark ;  although  in  respect  to  it  the  observation 
has  been  made,  that  the  injunction  prayed  for 
in  that  case  was  incidental  to  the  account  and 
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not  vice  MTS8.  That,  however,  is  a  misconcep- 
tion ;  for,  unless  upon  the  ground  of  a  difference 
of  citizenship,  the  court  would  not  have  had  ju- 
risdiction to  entertain  the  bill  in  that  case,  if  it 
had  not  prayed  for  an  injunction.  For  the  mere 
purpose  of  enforcing  the  contract  for  the  royal- 
ty, It  was  not  a  case  arising  under  the  patent 
laws,  so  as  to  give  jurisdiction  to  the  courts  of 
the  United  States.  It  was  because  the  defend- 
ant was  guilty  of  an  infringement  of  the  com- 
plainant's patent  that  he  was  suable  in  equity  in 
these  courts,  and  to  restrain  that,  an  injunction 
was  asked  until  he  should  pay  what  he  had  prom- 
[205]  ised.  The  object  of  the  suit  doubtless  was  to 
collect  the  royalty,  but  it  was  sought  by  means 
of  and,  therefore,  as  an  incident  to  the  jurisdic- 
tion of  the  court,  invoked  for  the  purpose  of  en- 
joining the  continuance  of  what,  until  the  royal- 
ty was  acknowledged  and  paid,  was  found  to  be 
an  infringement. 

All  the  Acts  of  Congress  relating  to  patents, 
prior  to  that  of  1870,  contained  provisions  spec- 
ifying the  special  defenses  which  might  be 
made  in  an  action  at  law  for  an  infringement, 
under  the  plea  of  the  general  issue,  notice  there- 
of having  been  previously  given.  The  61st  sec- 
tion of  the  Act  of  1870  enumerates  the  several 
special  matters  thus  authorized  to  be  proved, 
and  adds,  for  the  first  time  in  the  history  of  this 
legislation,  the  clause  that  "  The  like  defenses 
may  be  pleaded  in  any  suit  in  equity  for  relief 
against  an  alleged  infringement,  and  proofs  of 
the  same  may  be  given  upon  like  notice  in  the 
answer  of  the  defendant  and  with  thr,  Hke  ef- 
fect." 

The  plain  and  obvious  purpose  of  this  provis- 
ion is,  to  furnish  appropriate  modes  in  equity 
pleading  for  the  trial  of  all  issues,  both  of  fact 
and  law,  relating  both  to  the  alleged  infringe- 
ment and  the  validity  of  the  patent,  without  the 
necessity  of  framing  special  issues  out  of  chan- 
cery for  trial  by  jury,  or  sending  the  parties  to 
a  court  of  law  for  the  trial  of  an  action  in  that 
forum,  in  order  to  determine  their  legal  right 
It  proceeds  upon  the  idea  that  the  court  of  equi- 
ty having  acquired  jurisdiction,  for  the  purpose 
of  administering  the  equitable  relief  sought  by 
the  bill,  may  determine  directly  and  for  itself, 
in  the  same  proceeding,  all  questions  incidental 
to  the  exercise  of  its  jurisdiction,  notwithstand- 
ing they  may  be  questions  affecting  legal  rights 
and  legal  titles. 

Although  this  was  the  first  statutory  author- 
ity for  the  practice,  it  was  rather  a  recognition 
of  what  had  already  been  established  than  its  in- 
troduction; for  the  practice  had,  in  fact,  origi- 
nated long  before,  and  was  based  upon  well 
known  principles  of  equity  jurisprudence. 
Whatever  question  may  have  existed  in  refer- 
ence to  it  previously, was  settled  in  the  courts  of 
the  United  States  by  the  decision  in  Goodyear  v. 
Day,  2  Wall.,  Jr.,  288,  a  case  argued  by  Web- 
ster and  Choate,  and  decided  by  Mr.  Justice 
Orier  in  1852.  That  learned  Judge,  on  that  oc- 
casion, said:  "  It  is  true  that  in  England  the 
[2061  Chancellor  will  generally  not  grant  a  final  and 
perpetual  injunction  in  patent  cases,  when  the 
answer  denies  the  validity  of  the  patent,  without 
sending  the  parties  to  law  to  have  that  question 
decided.  But  even  there  the  rule  is  not  absolute 
or  universal;  it  is  a  practice  founded  more  on 
convenience  than  necessity.  It  always  rests  on 
the  sound  discretion  of  the  court.  A  trial  at  law 
See  15  Otto. 


is  ordered  by  a  Chancellor  to  inform  his  con- 
science; not  because  either  party  may  demand 
it  as  a  right,  or  that  a  court  of  equity  is  incom- 
petent to  judge  of  questions  of  fact  or  of  legal 
titles.- 

See,  also  On  v.  Merrill,  1  Wood.  &  M.,  876. 

The  distinction  in  the  nature  of  the  two  pro- 
ceedings, of  an  action  at  law  and  a  suit  in  equi- 
ty, is  plainly  pointed  out  in  this  section  of  the 
statute,  the  former  as  being  an  action  for  an  in- 
fringement, the  latter  as  a  suit  for  relief  against 
an  alleged  infringement.  And  while  upon  the 
words  used  in  the  65th  section  of  the  Act,  it  may 
be,  that  the  jurisdiction  in  equity  which  is  there- 
by conferred  is  not  exhausted  by  the  power  to 
grant  injunctions  according  to  the  course  and 
principles  of  courts  of  equity,  to  prevent  the  vi- 
olation of  any  right  secured  by  patent;  yet,  the 
statute  immediately  says,  that  it  is  upon  a  de- 
cree being  rendered  in  any  such  case  for  an  in- 
fringement—as though  that  was  the  only  one — 
that  the  complainant  shall  be  entitled  to  recover, 
in  addition  to  the  profits  to  be  accounted  for  by 
the  defendant,  the  damages  the  complainant  has 
sustained  thereby. 

It  is  impossible,  we  think,  to  maintain  the 
claim  that  the  language  of  this  Act,  similar  in 
that  respect  to  the  previous  Acts  of  1819  and 
1886,  conferring  jurisdiction  in  patent  cases  in 
equity  as  well  as  at  law,  was  meant  to  obliterate 
the  distinctions  between  these  two  jurisdictions, 
or  even  to  confuse  the  boundaries  between 
them,  as  it  is  alleged  was  done  by  the  decision  in 
the  case  of  Necim  v.  Johnson,  8  Blatchf.,  80, 
and  perhaps  in  other  subsequent  circuit  court 
decisions.  Indeed,  it  is  the  settled  doctrine  of 
this  court  that  this  distinction  of  jurisdiction, 
between  law  and  equity,  is  constitutional,  to  the 
extent  to  which  the  7th  Amendment  forbids 
any  infringement  of  the  right  of  trial  by  jury, 
as  fixed  by  the  common  law.  And  the  doctrine 
applies  in  patent  cases  as  well  as  others.  This 
court  said  in  Panoni  v.  Bedford,  8  Pet,  446, 
speaking  of  the  meaning  intended  by  the 
framers  of  that  amendment  that  "By  common  [207] 
law  they  meant  what  the  Constitution  denomi- 
nated, in  the  8d  article,  law,  not  merely  tuitt 
which  the  common  law  recognized  among  its 
old  and  settled  proceedings,  but  suits  in  which 
legal  rights  were  to  be  ascertained  and  deter- 
mined, in  contradistinction  to  those  where  equi- 
table right*  alone  were  recognized  and  equitable 
remedies  administered."  The  rule  was  repeat- 
ed in  Fenn  v.  Holme,  21  How.,  484  [62  U.  S., 
XVI.,  199],  in  this  language:  "In  every  in- 
stance in  which  this  court  has  expounded  the 
phrases,  proceedings  at  the  common  law,  and 
proceedings  in  equity,  with  reference  to  the 
exercise  ox  the  judicial  powers  of  the  courts  of 
the  United  States,  they  will  be  found  to  have 
interpreted  the  former  as  signifying  the  applica- 
tion of  the  definitions  and  principles  and  rules 
of  the  common  law  to  rights  and  obligations 
essentially  legal;  and  the  latter  as  meaning  the 
administration  with  reference  to  equitable  as 
contradistinguished  from  legal  rights,  of  the 
equity  law  as  defined  and  enforced  by  the 
Court  of  Chancery  in  England." 

It  becomes  necessary,  therefore,  to  consider 
what  support  there  is  in  the  general  doctrines 
of  equity  for  the  contention  of  the  appellant 

It  is  tiie  fundamental  characteristic  and  limit 
of  the  jurisdiction  in  equity  that  it  cannot  give 
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relief  when  there  1b  a  plain  and  adequate  and 
complete  remedy  at  law;  and  hence  it  had  no 
original,  independent  and  inherent  power  to 
afford  redress  for  breaches  of  contract  or  torts, 
by  awarding  damages ;  for  to  do  that  was  the 
very  office  of  proceedings  at  law.  When,  how- 
ever, relief  was  sought  which  equity  alone 
could  give,  as  by  way  of  injunction  to  prevent  a 
continuance  of  the  wrong,  in  order  to  avoid 
multiplicity  of  suits  and  to  do  complete  justice, 
I  he  court  assumed  jurisdiction  to  award  com- 
pensation for  the  past  injury,  not,  however,  by 
assuming  damages,  which  was  the  peculiar  of- 
fice of  a  jury,  but  requiring  an  account  of  prof- 
its, on  the  ground  that  if  any  had  been  made, 
it  was  equitable  to  require  the  wrong-doer  to 
ref  und  them,  as  it  would  be  inequitable  that  he 
should  make  a  profit  out  of  his  own  wrong.  As 
was  said  by  Vice- Chancellor  Wigram  in  Co- 
'/urn  v.  Simms,  2  Hare,  648,  "The  court  docs 
not  by  an  account  accurately  measure  the  dam- 

1 208  ]  ^  su8tained  by  the  proprietor  of  an  expensive 

work  from  the  invasion  of  his  copyright  by  the 
publication  of  a  cheaper  book,  but,  "  as  the 
nearest  approximation  which  it  can  make  to 
justice, takes  from  the  wrong-doer  all  the  profits 
he  has  made  by  his  piracy  and  gives  them  to 
theparty  who  has  been  wronged.™ 
Whether  a  bill  for  an  account  of  profits 

Sainst  a  wrong-doer  would  lie,  independently 
other  equitable  grounds  for  the  intervention 
of  the  court,  is  a  question,  as  was  said  by  Lord 
Chancellor  Brougham  in  Parrott  v.  Palmer,  8 
Myl.  &  EL,  640,  "  Which  has  been  oftentimes 
agitated  and  has,  perhaps,  never  received  a 
clear  and  a  general  decision ;  that  is  to  say,  a 
distinct  judgment  on  the  general  proposition, 
with  its  limitations."  He  concluded  'hat, 
"  From  the  whole  it  may  be  collected  that,  al- 
though as  to  timber  there  exists  considerable 
discrepancy,  yet  the  sound  rule  is  to  make  the 
account  the  incident  and  not  the  principal, 
where  there  is  a  remedy  at  law;  but  that  mines 
are  to  be  otherwise  considered,  and  that  as  to 
them,  the  party  may  have  an  account  even  in 
cases  where  no  injunction  would  lie." 

The  supposed  exception  in  cases  of  mines 
seems  to  rest  upon  a  dictum  of  Lord  Hardwicke 
in  Jesus  Col.  v.  Bloom,  8  Atk..  262,  that  "  It 
was  a  sort  of  trade;"  but  the  reference  is  to  the 
case  of  Bishop  of  Winchester  v.  Knight,  1  P. 
Wms.,  406,  where  the  bill  prayed  for  an  ac- 
count of  ore  dug  by  the  ancestor  of  the  defend- 
ant, in  respect  to  which  the  argument  was, 
that  being  a  personal  tort,  it  died  with  the  per- 
son. The  decision  wv  that  the  plaintiff  was 
not  entitled,  but  on  this  point  the  Lord  Chan- 
cellor said:  "It  would  be  a  reproach  to  equity 
to  say,  where  a  man  has  taken  my  property, 
as  my  ore  or  timber,  and  disposed  of  it  in  his 
lifetime  and  dies,  that  in  this  case  I  would  be 
without  remedy.  It  is  true  as  to  the  trespass  of 
breaking  up  meadow  or  ancient  pasture  ground, 
it  dies  with  the  person;  but  as  to  the  property  of 
the  ore  or  timber,  it  would  be  clear,  even  at 
law,  if  it  came  to  the  executor's  bandc,  that 
trover  would  lie  for  it :  and  if  it  has  been  dis- 
posed of  in  the  testator's  lifetime,  the  execu- 
tor, if  assets  are  left,  ought  to  answer  it."  It 

1 209  ]  is  plain  from  these  observations  that  the  as- 

sumed ground  of  the  equity  jurisdiction  was 
the  absence  of  any  remedy  at  law.  Powell  v. 
Aikon,  4  Kay  &  <!.,  848.   It  is  now  clearly  es- 
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tablished  in  the  English  chancery  "That  a  bill 
will  not  lie  for  an  account  of  timber  felled  any 
more  than  for  any  other  money  demand,  ex- 
cept when  the  account  is  asked  as  an  incident 
to  an  injunction,  and  that  when  the  plaintiff  has 
no  right  to  an  injunction  he  has  no  right  to  an 
account,  and  his  remedy  is  at  law  alone."  Per 
Sir  Wm.  M.  James,  L.  J.,  in  Higginbotham  v. 
Hawkins,  L.  R.,  7  Ch.  App.,  679. 

The  same  rule  is  applied  by  the  modern  de- 
cisions in  cases  of  mines,  where,  as  incident  to 
the  relief  sought  by  a  bill,  an  account  is  asked 
of  profits  against  trespassers.  It  appears  that  as 
to  the  mode  of  assessing  compensation,  in  such 
suits,  to  an  owner  of  coal  which  has  been  im- 
properly worked  by  the  owner  of  an  adjoining 
mine,  a  different  principle  is  applicable  when 
the  coal  is  taken  inadvertently,  or  under  a  bona 
fide  belief  of  title,  and  when  it  is  taken  fraud- 
ulently, with  knowledge  of  the  wrong.  In 
cases  of  the  latter  description,  at  law,  the 
strict  rule  of  damages  laid  down  in  Martin  v. 
Porter,  5  Mees.  &  W.,  851,  was  to  charge  the 
value  of  the  coal  without  allowing  any  of  the 
expenses  of  getting  it;  but  in  those  of  the  former 
description,  a  milder  rule  was  applied  in  Mor- 
gan v.  Potccll,  8  Q.  B.,  278,  and  Wood  v.  More- 
wood,  8  0.  B.,  440,  which  was  to  give  to  the 
plaintiff  the  fair  value  of  the  coals  as  if  the 
coal  field  had  been  purchased  from  him  by  the 
defendant.  This  distinction  was  adopted  and 
the  latter  rule  applied  in  equity,  by  Vice- Chan- 
cellor Malins  in  Hilton  v.  Woods.  L.  R,  4  Eq., 
482,  and  by  Lord  chancellor  Hatherley  in  Jegon 
v.  Vivian,  L.  R.,6  Ch.  App.,  742,  the  latter  re- 
marking that  "this  court  never  allows  a  man  to 
make  profit  by  a  wrong."  This  rule  was  adopt- 
ed in  Iron  Co.  v.  Iron  Works,  102  Mass.,  86. 

The  same  rule  applies  in  England  in  patent 
and  copyright  cases.  The  Vice-  Chancellor  Page 
Wood,  m  Smith  v.  R.  Co.,  Kay,  416,  said:  "The 
true  ground  of  relief  in  these  cases  is  laid  down 
in  Bailey  v.  Taylor,  1  Rubs.  &  M.,  75,  where 
Sir  J.  Leach,  M.  R.,  says:  '  The  court  has  no 
jurisdiction  to  give  to  a  plaintiff  a  remedy  for 
an  alleged  piracy,  unless  he  can  make  out  that 
he  is  entitled  to  the  equitable  interposition  of 
this  court  by  injunction;  and  in  such  case,  the 
court  will  also  give  him  an  account,  that  his  [2101 
remedy  here  may  be  complete.  If  this  court  do 
not  interfere  by  injunction,  then  his  remedy, 
as  in  the  case  of  any  other  injury  to  his  prop- 
erty, must  be  at  law.'  Unless  that  primary  right 
to  an  injunction  exists,  this  court  has  no  juris- 
diction with  reference  to  a  mere  question  of 
damages."  The  Vice-UianceUor  further  observed 
that,  as  had  often  been  stated  by  Lord  Eldon, 
as  the  object  of  the  court  in  interfering  by  in- 
junction was  the  prevention  of  a  multiplicity  of 
suits,  which  might  be  rendered  necessary  by 
continued  infringements  of  the  patent,  he  was 
at  loss  to  see  how  the  jurisdiction  could  attach, 
or  the  relief  by  injunction  be  arrived  at,  after 
the  expiration  of  the  patent,  unless  a  case  were 
made  out,  of  a  numerous  series  of  past  infringe- 
ments, from  which  the  parties  were  still  deriv- 
ing advantage.  He  then  referred  to  Crossley  v. 
Beverly,  Web.,  Pat.  Cas.,  119,  as  a  case  where 
there  was  a  specific  ground  for  that  relief,  that 
the  defendants  had  been  manufacturing  the  pa- 
tented articles, secretly  and  fraudulently,  for  the 
purpose  of  pouring  into  the  market  the  articles 
so  manufactured  directly  the  patent  should 
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have  expired.  In  that  case  the  bill  was  filed' 
before  the  expiration  of  the  patent,  and  the 
right  to  sue  having  been  thus  acquired,  the  cou  ■  t 
extended  it  to  restrain  using  the  articles  so 
manufactured  after  the  patent  had  expired. 
'*  Such  a  case,"  continues  the  Viee-Chancellor, 
"  of  a  fraudulent  attempt  to  evade  the  patent 
might  occur,  as  would  enable  the  court  to  re- 
strain the  use  of  articles  made  in  infringement 
of  the  patent  and  kept  back  until  it  expired, 
even  after  its  expiration,  and  the  plaintiff  hav- 
ing thus  obtained  a  right  to  the  injunction,  the 
right  to  an  account  would  follow. 

In  the  case  of  Price's  Pat.  Candle  Co.  v.  Bau- 
wsn'a  Co.,  4  Kay  A  J.,  727,  the  bill  was  dis- 
missed, because  the  patent  having  expired  pen- 
dente lite,  the  relief  by  injunction  could  not  be 
granted  at  the  hearing;  but  in  Davenport  v. 
liylandt,  L.  R.  1  Eq.  Cas.,  802,  the  same  judge 
retained  the  bill,  under  similar  circumstances, 
for  the  purposes  of  an  inquiry  as  to  damages, 
because  the  Act  of  21  and  22  Vict.,  ch.  27,  com- 
monly called  Cairn's  Act,  passed  after  the  for- 
mer decision,  bad  altered  the  rule.  That  stat- 
ute declared  that  in  all  cases  in  which  the  court 
has  jurisdiction  to  entertain  an  application  for 
an  injunction  against  a  breach  of  any  covenant, 
contract  or  agreement,  or  against  the  commis- 
sion or  continuance  of  any  wrongful  act,  or  for 
12111  tne  specific  performance  of  any  covenant,  con- 
1  1  tract  or  agreement,  the  same  court  may  award 
damages  to  the  party  injured  either  in  addition 
to  or  m  substitution  for  such  injunction  or  spe- 
cific performance,  and  such  damages  may  be 
assessed  in  such  manner  as  the  court  shall  di- 
rect; a  provision  which  no  doubt  suggested  the 
like  extension  of  the  jurisdiction  of  the  court 
in  patent  cases,  contained  in  our  Patent  Act  of 
1870.  But  even  after  the  passage  of  Cairn's 
Act,  it  was  decided  by  Viee-Chancellor  Sir  Wm. 
M.  James,  in  BetU  v.  Oallau,  L.  R. ,  10  Eq.  Cas., 
892,  that  the  court  would  not  entertain  a  bill 
for  the  mere  purposes  of  giving  relief  in  dam- 
ages for  the  infringement  of  a  patent,  when  the 
bill  had  been  filed  so  immediately  before  the 
expiration  of  the  patent  as  to  render  it  imp*  Edi- 
ble to  have  obtained  an  interlocutory  injunc- 
tion. He  characterized  it  as  "  A  mere  device 
to  transfer  a  plain  jurisdiction  to  award  dam- 
ages from  the  court  to  which  that  jurisdiction 
properly  belongs,  to  this  court." 

Mr.  Kerr,  in  his  treatise  on  Injunctions,  41, 
summarizes  the  result  of  many  decisions,  which 
lie  cites,  under  this  statute,  as  follows: 

'*  The  statute  did  not  transfer  to  the  court  the 
general  jurisdiction  of  common  law  by  way  of 
damages,  or  extend  its  jurisdiction  to  cases  where 
previously  to  the  statute  it  had  no  jurisdiction, 
or  could  not  consistently  with  its  rules  and  prin- 
ciples, have  interfered.  The  statute  merely  em- 
powered the  court  to  give  damages  in  cases  in- 
volving elements  or  ingredients  of  an  equitable 
character.  If  the  case  as  presented  to  the  court 
was  an  equitable  one,  so  that  the  subject-matter 
of  the  application  is  properly  cognizable  in 
equity,  the  court  bad  jurisdiction  under  the 
statute  to  entertain  the  question  of  damages. 
If,  on  the  other  hand,  the  plaintiff  had  no 
equitable  right  at  the  time  of  bringing  the  ac- 
tion, so  that  the  matter  has  been  improperly 
brought  into  equity,  the  statute  had  no  appli- 
cation. Damages  may  be  awarded  under  the 
statute  if  it  appear  that  at  the  time  of  bringing 
-See  15  Otto. 


the  action  there  was  an  equitable  case,  although 
the  case  for  an  injunction  fails,  or  although  an 
injunction  is  not  competent  from  circumstances 
which  have  occurred  since  the  filing  of  the  bill." 

It  will  be  observed  that  the  British  Statute 
does  not  touch  the  question  of  the  account  of 
profits  by  an  infringer,  leaving  that  as  it  stood 
before  the  passage  of  the  Act.  The  unavoidable  [212] 
inference  is  that  damages  can  only  be  given, 
under  the  Act,  in  cases  in  which  an  account 
might  be  decreed  ;  and  that  the  patentee  must, 
as  it  was  expressly  decided  by  the  House  of 
Lords,  in  De  Vitre  v.  BetU,  L.  R.,  6  H.  L.,  821, 
in  all  cases  when  he  has  a  decree,  elect  whether 
he  will  have  an  account  of  profits  or  an  inquiry 
as  to  damages,  and  cannot  nave  both.  Under 
the  Act  of  Congress  of  1870,  he  may  recover 
damages  in  addition  to  the  profits  to  be  account- 
ed for  by  the  defendant ;  but  as  the  recovery  is 
limited  by  the  Act  to  the  actual  damages,  it  is 
manifest  that  the  recovery  of  damages  and 
profits  is  not  intended  to  be  double,  but  that 
when  necessary  the  damages  are  to  supplement 
that  loss  of  the  complainant  which  the  profits 
found  to  have  been  received  are  insufficient  to 
compensate,  subject  to  the  power  of  the  court 
as  to  their  increase,  as  in  case  of  verdicts. 

This  firm  and  indisputable  doctrine  of  the 
English  chancery  has  been  recognized  and  de- 
clared by  this  court,  in  Hipp  v.  Baiiin,  19  How., 
271  160  U.  S.,  XV.,  6881,  to  be  part  of  the  sys- 
tem  of  equity  Jurisprudence  administered  by 
the  courts  of  the  United  States,  founded  not 
only  upon  the  legislative  declaration  in  the  Ju- 
diciary Act  of  17d9  [1  Stat,  at  L.,  78],  "That 
suits  in  equity  shall  not  be  sustained  in  either 
of  the  courts  of  the  United  States  in  any  case 
where  plain,  adequate  and  complete  remedy 
may  be  had  at  law,"  but  also  upon  the  intrinsic 
distinctions  between  the  different  jurisdictions 
of  law  and  equity.  In  delivering  the  opinion  of 
the  court  in  that  case,  Mr.  Justice  Campbell  re- 
marked that "  The  practice  of  the  courts  of  the 
United  States  corresponds  with  that  of  the  chan- 
cery of  Great  Britain,  except  where  it  has  been 
changed  by  rule,  or  is  modified  by  local  circum- 
stances or  local  convenience; "and  cited  the  in- 
stances in  which  "  This  court  has  denied  relief 
in  cases  in  equity,  where  the  remedy  at  law  has 
been  plain,  adequate  and  complete,  thoueh  the 
question  was  not  raised  by  the  defendants  in 
their  pleadings  nor  suggested  by  the  counsel  in 
their  arguments."  He  then  adds:  "And  the 
result  of  the  argument  is,  that  whenever  a  court 
of  law  is  competent  to  take  cognizance  of  a  right 
and  has  power  to  proceed  to  a  judgment  which 
affords  a  plain,  adequate  and  complete  remedy, 
without  the  aid  of  a  court  of  equity,  the  plaint- 
iff must  proceed  at  law,  because  the  defendant 
has  a  constitutional  right  to  a  trial  by  jury."  It 
was  contended  in  that  case  that,  notwithstand-  1 213] 
ing  this  general  principle,  the  bill  ought  to  be 
maintained,  because  the  complainants,  being 
minors,  were  authorized  to  call  upon  the  de- 
fendants, who  bad  intruded  into  possession  of 
their  lands,  for  an  account  as  guardians,  and 
that  the  court  of  chancery  was  better  fitted  to 
take  an  account  for  rents,  profits  and  improve- 
ments, and  might  decide  the  question  of  title  as 
incidental  to  the  account. 

In  reply  to  these  points,  Mr.  Justice  Camp- 
bell remarked  that,  There  are  precedents  in 
which  the  right  of  an  infant  to  treat  a  person 
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who  eaten  upon  his  estate  with  notice  of  his 
title,  as  guardian  or  bailiff,  and  to  oxact  an  ac- 
count in  equity  for  the  profits  for  the  whole 
period  of  his  occupancy,  is  recognized."  "But," 
he  added,  "  in  those  cases  the  title  must,  if  dis- 
puted, be  established  at  law,  or  other  grounds 
of  jurisdiction  must  be  shown."  Nor  can  the 
court  retain  the  bill  under  an  impression  that  a 
court  of  chancery  is  better  adapted  for  the  ad- 
justment of  the  account  for  rents,  profits  and 
improvements.  The  rule  of  the  court  is,  that 
when  a  suit  for  the  recovery  of  the  possession 
can  be  properly  brought  in  a  court  of  equity, 
and  a  decree  is  given,  that  court  will  direct  an 
account  as  an  incident  in  the  cause.  But  when 
a  party  has  a  right  to  a  possession  which  he  can 
enforce  at  law,  his  right  to  the  rents  and  profits 
is  also  a  legal  right,  ana  must  be  enforced  in 
the  same  jurisdiction.  The  instances  where  bills 
for  an  account  of  rents  and  profits  have  been 
maintained  are  those  in  which  special  grounds 
have  been  stated,  to  show  that  courts  of  law 
could  not  give  a  plain,  adequate  and  complete 
remedy.  No  instances  exist  where  a  person  who 
had  been  successful  at  law  has  been  allowed  to 
file  a  bill  for  an  account  of  rents  and  profits  dur- 
ing the  tortious  possession  held  against  him,  or 
in  which  the  complexity  of  the  account  has  af- 
forded a  motive  for  the  interposition  of  a  court 
of  chancery  to  decide  the  title,  and  to  adjust  the 
account" 

These  principles  were  announced  in  a  case  for 
the  recovery  of  the  possession  of  real  estate  held 
12141  adversely,  but  they  are  of  general  application, 
and  embrace,  as  well,  the  case  of  torts  to  per- 
sonalty, and  infringements  of  patent  and  copy- 
rights. 

The  distinct  ground  upon  which  the  opposite 
view  is  presented  to  us  in  argument  is,  that  the 
infringer  of  a  patent-right  is,  by  construction  of 
law,  a  trustee  of  the  profits  derived  from  his 
wrong,  for  the  patentee,  and  that  a  court  of  eq- 
uity, in  the  exercise  of  its  acknowledged  juris- 
diction over  trusts  and  trustees,  will  require 
him  to  account  as  trustee,  without  reference  to 
any  other  relief.  And  in  support  of  this  con- 
tention we  are  referred  to  passages  in  the  judg- 
ments of  this  cot.  t  in  the  cases  of  Packet  Co.  v. 
SicJdet,  19  Wall.,  611  [86  U.  8.,  XXII.,  2081; 
Burddl  v.  Denig,  92  U.  8.,  720  [XXIII.,  7661, 
and  BirdtaU  v.  Oooledge,  98  U.  8.,  68  [XXIIL, 
804],  all  of  which  have  been  already  cited  in  this 
opinion. 

But  the  inference  sought  to  be  drawn  from 
the  expressions  referred  to  is  not  warranted.  It 
is  true  that  it  is  declared  in  those  cases  that,  in 
suits  in  equity  for  relief  against  infringements 
of  patents,  the  patentee,  succeeding  in  estab- 
lishing his  right,  is  entitled  to  an  account  of  the 
profits  realized  by  the  infringer,  and  that  the 
rule  for  ascertaining  the  amount  of  such  profits 
is  that  of  treating  the  infringer  as  though  he 
were  a  trustee  for  the  patentee,  in  respect  to 
profits.  But  it  is  nowhere  said  that  the  pa- 
tentee's right  to  an  account  is  based  upon  the 
idea  that  there  is  a  fiduciary  relation  created  be- 
tween him  and  the  wrong-doer,  by  the  fact  of 
infringement,  thus  conferring  jurisdiction  upon 
a  court  of  equity  to  administer  the  trust  and  to 
compel  the  trustee  to  account  That  would  be 
a  reductio  ad  abturdum,  and  if  accepted,  would 
extend  the  jurisdiction  of  equity  to  every  case 
of  tort,  where  the  wrong-doer  had  realized  a  pe- 
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cuniary  profit  from  his  wrong.  AH  that  wa» 
meant  in  the  opinions  referred  to,  was  to  declare 
according  to  what  rule  of  computation  and 
measurement  the  compensation  ox  a  complain- 
ant would  be  ascertained  in  a  court  of  equity, 
which  having  acquired  jurisdiction  upon  some 
equitable  grounds  to  grant  relief,  would  retain 
the  cause  for  the  sake  of  administering  an  en- 
tire remedy  and  complete  justice,  rather  than 
send  him  to  a  court  of  law  for  redress  in  a  sec- 
ond action.  The  rule  adopted  was  that  which 
the  court,  in  fact,  applies  in  cases  of  trustees 
who  have  committed  breaches  of  trust  by  an  un- 
lawful use  of  the  trust  property  for  their  own 
advantage;  that  is  to  require  them  to  refund  the  [215] 
amount  of  profit  which  they  have  actually  re- 
alized. This  rule  was  adopted,  not  for  the  pur- 
pose of  acquiring  jurisdiction,  but,  in  cases 
where  having  jurisdiction  to  grant  equitable  re- 
lief, the  court  was  not  permitted  by  the  prin- 
ciples and  practice  in  equity,  to  award  damages 
in  the  sense  in  which  the  law  gives  them,  but  a 
substitute  for  damages,  at  the  election  of  the 
complainant,  for  the  purpose  of  preventing  mul- 
tiplicity of  suits.  And  the  particular  rule  was 
formulated,  as  will  be  seen  by  reference  to  the 
cases  already  referred  to,  out  of  tenderness  to 
defendants  in  order  to  mitigate  the  severity  of 
the  punishment  to  which  they  might  be  sub- 
jected in  an  action  at  law  for  damages,  and  be- 
cause it  was  thought  more  equitable  merely  to 
deprive  them  of  the  actual  profits  arising  from 
their  wrong,  than  to  make  no  allowances,  in  es- 
timating damages,  for  the  cost  and  expense  of 
the  business  in  the  prosecution  of  which  they 
had  violated  the  rights  of  the  complainant  The 
same  reason  operated  in  the  establishment  of 
the  similar  rule  acted  upon  in  the  cases  of  Hil- 
ton v.  Woods,  L.  R.,  4  Eq.,  482,  and  Jagon  v. 
Vivian,  L.  R,,  6  Ch.  App.,  742,  already  cited 
in  a  previous  part  of  this  opinion.  The  rule  it- 
self is  reasonable  and  just,  though  sometimes 
perverted  and  abused.  It  has  been  constantly 
acted  upon  by  the  courts.  But  it  is  a  rule  of 
administration  and  not  of  jurisdiction;  and  al- 
though the  creature  of  equity,  it  is  recognized 
as  well  at  law,  as  one  of  the  measures,  though 
not  the  limit,  for  the  recovery  of  damages. 

The  case  is  not  within  the  principle,  accord- 
ing to  which,  in  certain  circumstances,  a  court 
of  equity  decrees  a  wrong-doer  to  be  a  trustee 
de  ton  tort,  and  exerts  its  jurisdiction  over  him 
in  that  character.  Where  a  defendant  has  wrong- 
fully intermeddled  with  property  already  im- 
pressed with  a  trust  he  may  be  required  as  s> 
trustee  to  account  for  it,  as  was  done  in  the  case 
of  People  v.  Houghtaling,  7  Cal.,  848,  because 
trust  property  may  be  followed,  wherever  it  can 
be  traced,  into  whosesoever  possession  it  comes, 
except  that  of  a  bona  fide  purchaser  without  no- 
tice. It  is  the  character  of  the  property,  and 
not  the  wrong  done  in  converting  or  withhold- 
ing it,  that  constitutes  the  wrong-doer  a  trustee. 

Our  conclusion  is,  that  a  bill  In  equity  for  a 
naked  account  of  profits  and  damages  against 
an  infringer  of  a  patent,  cannot  be  sustained;  [2161 
that  such  relief  ordinarily  is  incidental  to  some 
other  equity,  the  right  to  enforce  which  secures 
to  the  patentee  his  standing  in  court;  that  the 
most  general  ground  for  equitable  interposition 
is,  to  Insure  to  the  patentee  the  enjoyment  of 
his  specific  right  by  injunction  against  a  con- 
tinuance of  the  infringement;  but,  that  grounds 
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of  equitable  relief  may  arise,  other  than  byway 
of  Injunction,  as  where  the  title  of  the  complain- 
ant is  equitable  merely,  or  equitable  interposi- 
tion is  necessary  on  account  of  the  impediments 
which  prevent  a  resort  to  remedies  purely  legal; 
and  such  an  equity  may  arise  out  of  ana  inhere 
in  the  nature  of  the  account  itself,  springing 
from  special  and  peculiar  circumstances  which 
disable  the  patentee  from  a  recovery  at  law  al- 
together, or  render  his  remedy  in  a  legal  tri- 
bunal difficult,  inadequate  and  incomplete;  and 
as  such  cases  cannot  be  defined  more  exactly, 
each  must  rest  upon  its  own  particular  circum- 
stances, as  furnishing  a  clear  and  satisfactory 
ground  of  exception  from  the  general  rule. 

The  case  of  Oarth  v.  Cotton,  1  Dick.,  188, 
furnishes  an  interesting  and  curious  illustration 
of  one  of  the  excepted  cases.  In  that  case  Lord 
Hardwicke  sustained  a  bill  in  equity,  m  a  case 
of  waste,  for  an  account  of  timber  felled  and 
sold,  where  there  could  be  no  injunction,  in 
favor  of  a  complainant  unborn  at  the  time  of 
its  commission,  whose  estate  was  a  contingent 
remainder,  supported  by  a  limitation  to  trustees 
to  preserve  it,  the  defendant  being  the  owner  of 
a  prior  terra  of  years,  and  the  ultimate  remain- 
der-man in  fee.  The  Lord  Chancellor  proceeded 
on  the  ground  of  collusion  between  the  defend- 
ants and  a  nominal  or  imputed  breach  of  trust 
on  the  part  of  the  trustees  to  preserve  the  con- 
tingent remainder  in  permitting  the  wrong;  and 
distinguished  the  case  from  Jtrun  College  v. 
Bloom,  8  Atk.,  282,  particularly  on  the  ground 
that  the  complainant  could  have  no  remedy  at 
law.  Another  instance  of  an  exception  is  men- 
tioned by  Vice-Ohancettor  Page  Wood  in  the  ex- 
tract from  his  judgment  in  the  case  of  Smith  v. 
R.  Co.,  Kay,  415,  contained  in  a  previous  part 
of  this  opinion. 

It  does  not  appear  from  the  allegations  of  the 
bill  in  the  present  case,  that  there  are  *ay  dr- 
[217  j  cumstances  which  would  render  an  action  at 
law  for  the  recovery  of  damages- an  inadequate 
remedy  for  the  wrongs  complained  of;  and,  as 
no  ground  for  equitable  relief  is  presented,  we 
are  of  opinion  that  the  Circuit  Court  did  not  err 
in  sustaining  the  demurrer  and  dismissing  the 
bill.   lie  deer*  u,  therefore,  affirmed. 

True  copy.  Test: 

Jamas  H.  MoKenney,  dark.  Sup.  Court,  U.  8. 
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[244]  UNITED  STATES,  Appi., 

9. 

RICHARD  W.  TYLER, 
(See  a  a,  16  Otto,  Mt-M8.) 
Pay  ef  retired  army  officer* — increased  pay. 

*L  Army  officers  retired  from  active  saxvtoe  with 
reduced  pay,  are  still  in  the  servioe,  and  are  entitled 
to  the  Increased  pay  which  the  law  aUowa  for 
every  five  years'  service  while  in  that  condition,  as 
well  as  when  in  active  service. 

2.  The  ten  per  centum  increase  of  pay  which  the 
statute  allows  for  every  period  of  five  years,  is  to  be 
computed  on  the  sum  primarily  fixed  as  salary  par 
annum,  with  the  Increase  for  each  five  years  pte- 

•Head  notes  by  Mr.  Jaett  e  Mrxxsm, 
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vtoosty  earned  added  to  thai  sum  when  tta  Increase 

for  any  new  period  of  five  yean  is  to  be  computed. 

[No.  1075.1 

Argued  Jan.  to,  1882.    Bedded  Xor.  13, 1881. 

PPEAL  from  the  Court  of  Claim*. 

The  case  is  stated  by  the  court 
Mettn.  Samuel  F.  Phmipa,8oUeitor-Gm., 
and  George  C.  "Wing,  for  appellant 

Meters.  Robert  B.  Wsvrden  and  Richard 
W.  Tyler,  for  appellee. 

Mr.  Justice  Miller  delivered  the  opinion  of 

the  court: 

This  is  an  appeal  from  the  Court  of  Chums, 
and  the  question  to  be  decided  is,  whether  the 
appellee,  who,  on  the  15th  day  of  December, 
1870,  was  retired  from  the  Army  of  the  United 
States  with  the  rank  of  captain,  on  account  of 
wounds  received  in  battle,  is  entitled  to  the  ben 
eflt  of  the  statute  which  increases  the  pay  of  of- 
ficers by  ten  per  cent  for  every  period  of  five 
years'  service. 

The  law  for  this  increased  compensation  is 
thus  expressed  in  the  Revised  Statutes  : 

"Sec.  1262.  There  shall  be  allowed  and  paid 
to  each  commissioned  officer  below  the  rank  of 
brigadier-general,  including  chaplains,  and  oth- 
ers having  assimilated  rank  or  pay,  ten  per 
centum,  of  their  current  yearly  pay  for  each 
term  of  five  years'  service. 

Sec.  1263.  The  total  amount  of  such  increase 
for  length  of  service  shall  in  no  case  exceed 
forty  per  centum  of  their  current  yearly  pay  of 
the  grade  as  prescribed  by  law." 

These  sections  are  taken  from  the  Act  of  July 
15,  1870  [16  Stat,  at  L.,  815],  and  constituted 
the  law  on  that  subject  when  the  appellee  was 
retired,  and  their  proper  construction  is  the 
measure  of  his  rights  in  this  controversy.  Sec- 
tion 1276  of  the  Revised  Statutes  was  section  24 
of  the  same  statute,  and  is  in  the  following  lan- 
guage: "Officers  retired  from  active  service  shall 
receive  seventy-five  per  centum  of  the  pay  of  the 
rank  upon  which  they  are  retired." 

Section  1275  provides  that  "  Officers  wholly 
retired  from  the  service  shall  be  entitled  to  re- 
ceive upon  their  retirement  one  year's  pay  and 
allowances  of  the  highest  rank  held  by  them, 
whether  by  staff  or  regimental  commission,  at 
the  time  of  their  retirement" 

There  is,  therefore,  a  manifest  difference  in 
the  two  kinds  of  retirement,  namely,  retiring 
from  active  service  and  retiring  wholly  and  alto- 
gether from  the  service. 

In  the  latter  case,  such  reward  or  compensa- 
tion as  Congress  thought  proper  to  bestow, 
namely:  one  year's  pay  and  allowance,  in  ad- 
dition to  what  was  previously  allowed,  la  given 
at  once,  and  the  connection  is  ended.  In  the 
former  case  the  compensation  is  continued  at  a 
reduced  rate,  and  the  connection  is  continued, 
with  a  retirement  from  active  service  only. 

The  question  is,  therefore,  whether  an  officer 
thus  situated  is  in  the  service, within  th*  mean- 
ing of  section  1262.  That  section  allows  an  in- 
crease of  pay  for  every  five  years' service.  When 
the  service  ends,  there  can  be  no  increase  on  that 
account  A*  long  as  the  service  continues,  the 
increased  pay  applies  whenever  it  amounts  to 
five  years. 

The  law  under  which  these  officers  are  retired 
does  not  require  their  consent,  nor  does  h  re- 
quire that  the  order  for  their  retirement  shall 
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be  based  upon  any  absolute  incapacity  for  furth- 
er service.  It  may  be  based  upon  age,  which 
being  fixed  at  a  minimum  of  sixty-two  years,  by 
no  means  implies  such  incapacity.  It  may  be 
based  upon  wounds  received  in  battle,  but  the 
person  retired  for  this  cause  may,  for  many  pur- 
poses, be  a  very  useful  officer. 

The  provisions  of  the  statutes,  and  the  uni- 
form treatment  of  these  officers,  is  conformable 
to  this  view,  and  necessarily  implies,  that  while 
not  required  to  perform  full  service,  they  are  a 
part  of  the  army,  and  may  be  assigned  to  such 
duty  as  the  laws  and  regulations  permit 

Section  1094  of  the  Revision  designates  spe- 
cifically, by  a  catalogue  of  twenty-eight  items, 
of  what  the  army  of  the  United  States  consists, 
**oj  and  the  twenty-seventh  item  of  this  enumera- 
tion is  "The  officers  of  the  army  on  the  retired 
list." 

They  are  then  by  law  a  part  of  the  army. 

Section  1266  enacts  that  "  Officers  retired 
from  active  service  shall  be  entitled  to  wear  the 
uniform  of  the  rank  on  which  they  may  be  re- 
tired. They  shall  continue  to  be  borne  on  the 
Army  Register,  and  shall  be  subject  to  the  Rules 
and  Articles  of  War,  and  to  trial  by  general 
court-martial  for  any  breach  thereof. 

Section  1269  declares  that  they  may  be  as- 
signed to  duty  at  the  Soldier's  Home;  and  sec- 
tion 1260,  that  they  may  be  detailed  to  serve  as 
professors  in  any  college. 

It  is  impossible  to  hold  that  men  who  are  by 
statute  declared  to  be  a  part  of  the  army,  who 
may  wear  its  uniform,  whose  names  shall  be 
borne  upon  its  register,  who  may  be  assigned 
by  their  superior  officers  to  specified  duties  by 
detail  as  other  officers  are,  who  are  subject  to 
the  rules  and  articles  of  war,  and  may  be  tried, 
not  by  a  jury,  as  other  citizens  are,  but  by  a 
military  court-martial,  for  any  breach  of  those 
rules,  and  who  may  finally  be  dismissed  on  such 
trial  from  the  service  in  disgrace,  are  still  not 
in  the  military  service. 

If  Congress  chose  to  provide  for  their  quali- 
fied relief from  active  duty.and  for  a  diminished 
compensation,  it  did  net  discharge  them  from 
their  other  obligations  as  port  of the  Army  of 
the  United  States.  And  if,  because  they  were 
not  required  to  do  full  service  thereafter,  their 
compensation  was  diminished  by  the  statute  26 
per  cent,  that  is  no  reason  why  the  accounting 
officers  should  add  a  further  fimitatior-  of  pay 
not  found  in  any  statute. 

We  are  of  opinion  that  retired  officers  are  In 
the  military  service  of  the  government,and  that 
the  increased  pay  of  ten  pet  centum  for  each 
five  years'  service,  applies  to  the  years  so  passed 
in  the  service  after  retirement  as  well  as  before. 

We  also  hold  that  the  words  "current  yearly 
pay,"  in  section  1262,  require  that,  when  the 
increased  pay  for  any  period  of  five  years  is  to 
commence,  the  ten  per  centum  must  be  counted 
on  the  regular  salary  added  to  its  increase  by 
any  previous  periods  of  five  years;  so  that  the 
original  salary  of  the  rank,  and  any  additions 
of  ten  per  cent  previously  earned  for  periods  of 
five  years,  constitute  the  current  yearly  pay  on 
which  said  ten  per  centum  is  to  be  calculated. 

The  judgment  of  the  Court of Claims  is  affirmed. 
Trueoopy.  Test. 

James  H.  MoKenney,  Cleric,  Sup.  Court,  TJ.  & 
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AUGUSTUS  H.  BURLEY,  Assignee  in  Bank  f2471 
ruptcy  of  David  Kriegh,  Appt, 

9. 

JAMBS  L.  FLINT,  En.  of  Thompson  J.  S 
Fliht,  Deceased. 

(See  IB  Otto,  247-848.) 

Action  to  redeem— offer  to  redeem. 

L  Where  a  decree  was  made  foreclosing  a  mort- 
gage and  expressly  cutting  off  all  right  of  redemp- 
tion, an  action  to  reverse  so  much  of  the  decree  as 
forecloses  the  statutory  right  to  redeem,  cannot  be 
maintained  after  the  time  to  redeem  has  passed,  if 
complainant  has  made  no  offer  to  redeem. 

2.  The  party  seeking  to  redeem  under  a  decree 
and  sale,  can  do  so  by  making  the  offer  within  the 
time  prescribed  by  the  statute,  and  cannot  do  so 
afterwards. 

[No.  644.] 

Submitted  Jem.  4. 188*.  Decided  Mew.  IS,  188*. 

A  PPEAL  from  the  Circuit  Court  of  theUnited 
il  States  for  the  Northern  District  of  Illinois. 

The  case  is  stated  by  the  court. 

Mr.  Francis  H.  Kavles,  for  appellant. 

Meters.  E.  B.  MeCaffg  and  W.I.  Ouher, 
for  appellee. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

Flint,  the  appellee,  obtained  in  the  Circuit 
Court  of  the  Northern  District  of  Illinois,  on 
the  10th  of  October,  1877,  a  decree  foreclosing 
a  mortgage  against  Kriegh,  the  mortgagor, 
Burley,  his  assignee  in  bankruptcy,  and  others. 
The  decree  ordered  a  sale  according  to  the  usu- 
al course  and  practice  of  the  court,  which,  in 
the  case  of  Brine  v.  Ins.  Co.,  06  U.  S.,  627 
[XXIV.,  858],  we  held  to  mean  a  sale  without 
any  right  of  redemption.  Such  a  sale  was  made 
to  Flint,  and  an  order  of  confirmation,  and  for 
a  deed,  and  for  delivery  of  possession,  and  ex- 
pressly cutting  off  all  right  of  redemption,  was 
entered  by  the  court  on  the  13th  day  of  March, 
1878,  with  a  further  decree  against  the  assignee 
for  payment,  out  of  assets  pro  rata,  of  a  bal- 
ance not  satisfied  by  the  sale. 

On  the  17th  day  of  October,  1870,  Burley, 
the  assignee,  filed  in  the  same  court,  but  with- 
out leave,  a  bill  of  review,  seeking  to  reverse  so 
much  of  the  former  decrees  of  the  court  as  de- 
nied the  statutory  right  of  redemption  given  by 
the  laws  of  Illinois  in  regard  to  the  land  sold 
under  such  decrees. 

A  hearing  was  bad  on  a  motion  to  dismiss  this 
bill, which,  by  consent  of  counsel,  as  the  record 
states,  was  to  be  treated  also  as  a  demurrer, 
and  the  court  dismissed  the  bill,  from  which 
order  this  appeal  is  prosecuted. 

The  appellant,  in  his  bill,  does  not  seek  to 
reverse  the  order  of  sale  to  satisfy  the  amount 
found  due  to  Flint,  nor  does  he  ask  that  the 
sale  made  under  that  order  be  set  aside  and  a  |  24  8] 
new  sale  ordered.  Nor  does  he  make  any  offer 
to  redeem,  by  payment  of  the  amount  found 
by  the  court  to  be  due  on  the  original  mortgage. 
Nor  does  he  offer  to  pay  the  amount  bid  at  the 
sale  by  Flint,  the  mortgagee,  or  tender  any  sum 
in  court  as  assurance  that  he  will  do  so. '  He 
simply  and  purely  asks  that  so  much  of  the  de- 
cree as  forecloses  this  statutory  right  to  redeem 
may  be  reviewed  and  reversed. 

What  will  such  an  order  avail  him?  The  de- 
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cree  and  the  sale  under  it  will  still  stand  good. 
The  time  within  which  defendant  can  redeem 
by  the  Statute  of  Illinois  has  long  since  passed, 
and  he  has  made  no  offer  to  redeem.  The  sale 
was  made  prior  to  the  23d  February,  1878,  the 
date  of  the  master's  report,  and  the  present  bill 
filed  October  17,  1879,  twenty  months  after* 
wards,  and  at  a  time  when,  by  the  statute,  both 
the  defendant  and  his  judgment  creditors  had 
ceased  to  have  any  right  oi  redemption. 

If  appellant  had  appealed  from  the  original 
decree  to  this  court  his  remedy  was  plain,  and 
the  decree  would  have  been  reversed.  The 
same  result  would  probably  have  followed  an 
appeal  from  the  order  confirming  the  sale  and 
cutting  off  the  right  to  redeem.  He  did  not  see 
proper  to  follow  such  a  course,  but  seeks  by 
this  bill  of  review  to  let  the  original  decree 
stand,  to  let  the  sale  stand,  but  to  have  a  decla- 
ration of  the  court  that  the  order  foreclosing 
the  statutory  right  of  redemption  be  reversed. 

How  can  this  avail  him  since  his  time  for  re- 
demption was  passed  before  he  filed  his  bill?  It 
would  be  of  no  use  to  him  unless  the  court 
should  go  further  and  make  a  decree  that  he 
novo  has  the  right  to  redeem  in  the  same  manner 
as  if  he  had  tendered  the  money  within  the 
twelve  or  the  fifteen  months  which  the  law  al- 
lowed for  that  purpose. 

We  do  not  think  the  court  should  decree  that 
he  may  now  redeem  on  payment  of  the  sum  bid 
and  interest  If  he  designed  to  avail  himself 
of  the  right  of  redemption  purely  statutory,  he 
should  bring  himself  within  the  terms  of  the 
statute. 

Such  is  the  view  of  a  case  precisely  similar 
taken  by  the  Supreme  Court  of  Illinois. 
[249]      That  court  in  the  case  of  8uitteriin  v.  Int. 

Co.,  90  HI.,  488,  while  recognizing  the  doctrine 
of  the  case  of  Brine  v.  Int.  Co.,  holds  that  the 
party  seeking  to  redeem  under  such  a  decree 
and  sale  as  the  one  before  us,  can  do  so  only  by 
making  the  offer  within  the  time  prescribed  by 
the  statute,  and  cannot  do  so  afterwards.  We 
concur  in  that  view,  and  affirm  the  decree  of  the 
Circuit  Court  in  thit  cote. 
True oopy.  Test: 

James  H.  MoKenney,  Clark,  Sup.  Court,  U.  & 
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9. 

JOHN  P.  COWING  bt  ax* 

(See  S.  a,  lfi  Otto,  858-408.) 

Profit  recoverable  for  infringement  of  patent— 
meature  of  damaget. 

1.  In  a  suit  for  the  infringement  of  a  patent,  the 
rule,  as  to  the  profits  to  be  recovered,  is  to  determine 
what  advantage  the  defendant  derived  from  using 
the  complainant's  Invention  over  what  be  had  to 
uams  other  processes  then  open  to  the  public. 

X.  The  fruits  of  the  advantage  defendant  gained 
aj  hia  Infringement,  la  the  measure  of  the  profits  to 
be  recovered. 

S.  Where  the  market  was  limited  to  a  particular 
locality,  and  was  unusually  limited  in  demand,  the 
plaintiffs  damages  are  to  be  measured  by  the  de- 
fendant's profits  derived  from  his  business  to  that 
special  and  limited  market. 

(No.  161.] 

See  16  Otto. 


Argued  Nov.  18, 1881.     Decided  Mar.  IS,  188t. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York. 


The  case  is  stated  by  the  court. 
Mr.  William  F.  Cogswell,  I 
Mr.  Elian*  Foote,  for  appellees. 


for  appellant. 


Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  only  questions  raised  on  this  appeal  re- 
late to  the  amount  the  appellant  is  entitled  to 
recover  for  the  infringement  of  a  patent  for  an 
improvement  in  pumps  "  specially  designed  for 
drawing  off  the  gas  from  oil  wells  and  conduct- 
ing the  same  to  the  furnace  of  the  engine."  The 
validity  of  the  patent  and  the  infringement  arc 
not  disputed  here. 

After  the  patent  and  infringement  were  es- 
tablished below,  the  case  was  sent  to  a  master 
to  ascertain  the  damages. 

The  master  reported  that  298  pumps  had  been 
manufactured  and  sold  by  the  defendants,  tin- 
appellees,  out  of  which  a  net  profit  of  $47.71  on 
each  pump  had  been  realized,  that  being  the  dif- 
ference between  the  cost  of  the  material  and  la- 
bor used  in  making  a  pump  and  the  price  at 
which  it  was  sold.  Upon  this  report  the  court 
ruled,  that  as  the  patent  was  only  for  an  improve- 
ment on  an  old  pump,  the  profits  for  which  the 
defendants  were  accountable  must  be  confined 
to  such  as  were  realized  from  the  manufacture 
of  the  patented  improvement,  and  not  from  the 
whole  pump  as  improved.  For  this  reason  u 
new  reference  was  ordered  to  state  the  account 
on  the  proper  basis. 

The  second  report  was,  in  its  result,  substan 
tially  the  same  as  the  first.  The  number  of 
pumps  made  and  sold  was  the  same,  and  the 
profit  on  each  pump  estimated  to  be  $46. 46.  The 
mode  of  calculating  the  profits  was  also  the 
same,  that  is  to  say,  on  the  second  reference  as 
on  the  first,  the  defendants  were  charged  with 
the  price  at  which  they  sold  the  pump  as  a 
whole,  and  credited  only  with  the  cost  of  labor 
and  material  used  in  the  manufacture.  The 
master  on  the  second  reference,  however,  re- 
ported further,  as  follows: 

"  I  find,  as  further  facts  from  the  evidence, 
that  the  plaintiffs'  pump,  with  their  patented 
improvement  which  they  had  introduced  into 
the  market,  virtually  controlled  the  market,  and 
had  superseded  all  the  other  pumps  then  in  use 
for  pumping  gas,  and  the  others  were  literally 
driven  out  of  the  market,  as  they  could  not  be 
sold  at  the  places  where  the  plaintiffs'  pump  had 
been  introduced.  The  defendants  went  into  the 
very  market  where  the  plaintiffs'  pumps  had 
been  introduced,  and  where  they  had  sold  and 
where  plaintiffs  were  then  supplying  most  of 
their  pumps,  and  the  defendants,  in  fact,  went 
and  employed  Wenson,  the  former  agent  of  the 
plaintiffs,  to  sell  the  pumps  for  them,  and  he, 
from  being  the  plaintiffs'  agent  in  the  locality, 
made  very  ready  sale  of  the  same  pumps  for  the 
defendants;  ana  had  not  the  defendants  inter- 
fered in  urging  the  pumps  which  they  had  man. 
ufactured  upon  this  local  market,  the  plaintiffs 
would  certainly  have  had  the  whole  market  to 
themselves,  and  would,  beyond  doubt,  have  se- 
cured orders  and  supplied  the  demand  of  the 
market  for  the  same  number  of  pumps  more 
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than  they  did  sell,  as  the  defendants  furnished, 
to  wit:  298  pumps.  The  plaintiffs  were,  by  thedr 
agent,  in  the  field  furnishing  pumps  in  those  oil 
regions,  and  would  have  supplied  the  market 
demand  had  not  the  defendants  intervened,  and 
supplied  to  the  market  these  288  pumps." 

This  finding  as  to  the  facts  is,  in  its  general 
effect,  supported  by  the  evidence.  Notwith- 
standing this,  however,  the  court,  still  adhering 
to  its  holding  as  to  the  rule  of  estimating  prof- 
its, set  aside  the  report,  and  inasmuch  as  the  ap- 
pellant had,  on  the  second  reference,  failed  to 
show  what  had  been  realized  upon  the  princi- 
ples of  accounting  prescribed,  a  final  decree  was 
entered  in  its  favor  for  nominal  damages  only 
and  costs.  From  that  decree  this  appeal  was 
taken  by  the  complainant  below. 

[  255 ]  The  rule  applicable  to  this  class  of  cases  was 
well  stated  by  Mr.  JutUce  Strong,  speaking  for 
the  whole  court,  in  Mowry  v.  Whitney,  14  Wall., 
^20  [81  U.  8.,  XX.,  860].  The  subject-matter 
of  that  suit  was  a  patent  for  an  improvement  in 
the  process  of  manufacturing  car  wheels,  and 
in  respect  to  the  profits  resulting  to  an  infringer 
from  the  use  of  the  patented  process,  it  was  said, 
p.  651:  "  The  question  to  be  determined  *  ° 
*  is,  what  advantage  did  the  defendant  de- 
rive from  using  the  complainant's  invention  over 
what  he  had  in  using  other  processes  then  open 
to  the  public,  and  adequate  to  enable  him  to  ob- 
tain an  equally  beneficial  result.  The  fruits  of 
that  advantage  are  his  profits.'*  It  does  not 
necessarily  follow  from  this  that  where  the  pa- 
tent is  for  one  of  the  constituent  parts  and  not 
for  the  whole  of  a  machine,  the  profits  are  to  be 
confined  to  what  can  be  made  by  the  manufact- 
ure and  sale  of  the  patented  part  separately. 
If,  without  the  improvement,  a  machine  adapt- 
ed to  the  same  uses,  can  be  made,  which  will  be 
valuable  in  the  market  and  salable,  thei».  as  was 
further  said  in  Mowry  v.  Whitney,  p.  651,  the 
inquiry  is  "  What  was  the  advantage  in  cost,  in 
skill  required,  in  convenience  of  operation  or 
marketability  "  gained  by  the  use  of  the  patented 
improvement.  If  the  improvement  is  required 
to  adapt  the  machine  to  a  particular  use,  and 
there  is  no  other  way  open  to  the  public  of  sup- 
plying the  demand  for  that  use,  then  it  is  clear 
the  infringer  has  by  his  infringement  secured 
the  advantage  of  a  market  he  would  not  other- 
wise have  had,  and  that  the  fruits  of  this  ad- 
vantage are  the  entire  profits  he  has  made  in  that 
market.  Such,  we  think,  is  this  case.  Pumps 
for  all  ordinary  and  many  extraordinary  uses, 
were  very  old,  but  in  the  new  developments  of 
business  something  was  wanted  to  take  the  gas 
from  the  casing  of  an  dll  well  and  conduct  it 
safely  to  the  furnace  of  the  engine.  "  With  that 
special  purpose  in  view,"  this  inventor  took 
the  well  known  parts  of  an  ordinary  double-ac- 
tion pump,  changed  some  of  them  slightly  in 
form,  added  a  new  device,  and  produced  some- 
thing which  would  do  what  was  wanted.  While 
nominally  he  only  made  an  improvement  in 
pumps,  be  actually  made  an  improved  pump. 
For  ordinary  uses  the  improvement  added  noth- 

[256]  ing  to  the  value  of  the  old  pump,  but  for  the 
new  and  special  purpose  in  view,  the  oldpump 
was  useless  without  the  improvement.  The  tes- 
timony shows  that  there  was  no  market  for 
pumps  adapted  to  this  particular  use.  except  in 
the  oil  producing  regions  of  Pennsylvania  and 
Canada.  The  dement*  was  limited  as  well  as 
988 


local  Less  than  a  thousand  pumps  actually 
supplied  all  who  wanted  them.  But  for  that 
particular  use  no  other  pump  could  at  the  time 
be  sold.  If  the  appellant  kept  the  control  of  its 
monopoly  under  the  patent,  it  alone  had  the  ad- 
vantage of  this  market,  unless  the  appellees 
got  the  improved  pump,  they  could  not  become 
competitors  in  that  field,  and  just  to  the  extent 
they  got  into  the  field  they  drove  the  appellant 
out  Through  their  infringement  they  got  the 
advantage  of  selling  the  pumps  that  had  upon 
them  the  patented  improvement.  Without  it 
no  such  sales  would  have  been  effected.  The 
fruits  of  the  advantage  they  gained  by  their 
infringement  were,  therefore,  necessarily  the 
profits  they  made  on  the  entire  sale.  • 

This  is  an  exceptional  case.  A  limited  local- 
ity required  a  particular  kind  of  pump,  to  be 
used  only  in  that  locality  for  a  special  purpose. 
The  market  was  not  only  limited  to  a  particu- 
lar locality,  but  it  was  unusually  limited  in  de- 
mand. A  single  manufacturer,  possessing  the 
facilities  the  appellant  had,  could  easily  and 
with  reasonable  promptness  fill  every  order  that 
was  made.  There  was  no  other  pump  that  could 
successfully  compete  with  that  controlled  by  the 
patent  Under  these  circumstances,  it  is  easy  to 
see  that  what  has  been  the  appellees'  gain  in  this 
business  must  necessarily  nave  been  the  appel- 
lant's loss  and, consequently , the  appellant's. dam- 
ages are  to  be  measured  by  the  appellees'  profits 
derived  from  their  business  in  that  special  and 
limited  market.  This,  as  it  seems  to  us,  is  the 
logical  result  of  the  rule  which  has  been  stated. 
By  infringing  on  the  appellant's  rights,  the  ap- 
pellees obtained  the  advantage  of  the  increased 
marketability  of  their  pumps.  The  action  of 
the  court  below,  therefore,  limiting  the  field  of 
inquiry  as  to  damages,  cannot  be  sustained. 
•<  We  cannot  agree  with  the  master,  however, 
in  his  estimate  of  the  profits  made  by  the  ap- 
pellees from  what  they  have  done.  He  finds 
that  the  pumps  sold  in  the  market  for  $80  each, 
while  the  cost  of  manufacturing  them  was  only 
$88.54.  It  is  true  there  is  some  evidence  to 
show  that  pumps  could  be  made  for  the  sum 
named,  but  it  is  clear  to  our  minds  that  many 
things  were  excluded  from  the  estimate  which 
ought  to  have  been  included.  All  the  material 
ana  labor  of  men  may  have  been  taken  into  ac- 
count, but  there  is  nothing  for  the  use  of  tools, 
machinery,  power  and  other  facilities  employed 
in  the  manufacture,  and  nothing  for  wastage 
and  expenses  of  marketing.  One  of  the  ap- 
pellees is  reported  as  testifying  that  his  firm 
made  the  pumps  for  $81.87  each,  but  this  must 
be  an  error,  because  he  at  the  same  time  stated 
he  could  not  say  there  that  was  any  profit  at  all 
at  the  prices  for  which  sales  were  made.  Clearly, 
this  could  not  be,  if  what  only  cost  the  sum 
named  was  sold  for  $80.  Annexed  to  the  state- 
ment of  the  testimony  of  this  witness  is  a  de- 
tailed estimate  of  the  coat  of  manufacture, 
which,  without  any  allowance  for  general  ex- 
penses, made  the  coat  of  a  single  pump  $61.69. 
The  appellant  furnishes  some  evidence  to  con- 
tradict this  estimate,  but  the  bare  fact  that  the 
pump  when  finished  brought,  as  is  claimed,  at 
the  shop,  $80,  shows  that  the  cost  must  have 
been  much  more  than  the  master  has  reported. 
Down  to  the  time  of  this  patent  the  market  had 
been  supplied  with  some  device  to  accomplish 
what  this  improvement  did.   The  change  ii. 
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the  old  pump  was  not  an  expensive  one.  The 
valves  were  put  outside  of  the  side  chambers 
instead  of  inside,  and  the  joints  had  to  be  care- 
fully fitted.  If  the  old  pump  only  cost  as  much 
as  is  claimed  for  the  new,  we  cannot  believe  it 
would  have  commanded  iu  the  market  any  such 
price  as  the  new  sold  for.  We  must  conclude, 
therefore,  that  the  cost  of  production  has  been 
much  underestimated  by  the  master.  The  tes- 
timony as  reported  is  very  unsatisfactory,  and 
we  are  strongly  inclined  to  think  all  has  not 
been  3ent  here  which  was  presented.  The  at- 
tention of  the  parties  was  evidently  directed 
much*  more  to  the  rule  of  estimating  the  profits, 
than  to  the  detail  of  the  expense  of  manufact- 
ure and  sale  Had  there  not  already  been  two 
references  we  should  be  inclined  to  order  an- 
other. As  it  is,  we  have  made  the  best  estimate 
we  can  from  the  material  furnished  in  the  rec- 
ord, and  conclude  that  a  reasonable  allowance 
for  profits  will  be  $15  on  each  pump,  or  $4,470 
1258]  >n  all. 

The  decree  it  reverted  and  the  cause  remanded, 
with  instruction*  to  sustain  the  fifth  exception  to 
the  report  of  the  matter  and  enter  a  decree  against 
tite  appellees  for  $4,470  and  costs. 
True copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 
Clted-114  U.  8.,  446. 


The  case  was  regularly  docketed  in  this  court 
on  the  18th  of  October. 

The  motion  is  denied.  The  Circuit  Judge,  by 
taking  the  security  and  signing  the  citation,  al- 
lowed an  appeal.  No  formal  order  of  allow- 
ance was  necessary.  Sage  v.  R.  R.  Co.,  96  U. 
8.,  714  [XXIV.,  648];  Draper  v.  Davit  [ante, 
122].  The  appeal  was,  therefore,  taken  in  time. 
The  order  of  October  8th  was  not  required  to 
give  it  effect. 

True  copy.  Test: 

James  H.  McKenney,  ClerK,  Sup.  Court,  U.  8. 


[262]     ADOLPHTJ8  BRANDIES  kt  al.,  Appts., 

9. 

JOHN  COCHRANE  et  al. 

(8ee8.C.,15  Otto,  MB.) 

Allowance  of  appeal. 

A  circuit  judge,  by  taking  security  on  an  appeal 
and  signing  the  citation,  allows  on  appeal.  No  for- 
mal order  of  allowance  Is  necessary. 

[No.  1048.] 

Submitted  Feb.  28, 1S8S.   Decided  Mar.  13, 1882. 

APPEAL  from  the  Circuit  Court  of  the  United 
8tates  for  the  Northern  District  of  Illinois. 
On  motion  to  dismiss. 
The  case  is  sufficiently  stated  by  the  court. 
Messrt.  B.  R.  Forman  and  John  S.  Monk, 
for  appellants. 

Mr.  Edwin  P.  Bnyley,  for  appellees  in 
support  of  motion. 

Mr.  Chief  Jutlice  Wavlte  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  because  the  appeal 
was  not  taken  within  two  years  after  the  entry 
of  the  decree. 

It  appears  from  the  record  that  the  decree 
was  entered  on  the  2d  of  August,  1879,  and  on 
the  same  day  the  complainants  prayed  an  ap- 
peal, which  was  allowed  upon  their  giving  bond 
according  to  law.  No  bond  was  ever  given  un- 
der this  allowance,  ami  the  case  was  not  dock- 
eted here  al  the  October  Term,  1879.  On  the 
first  m  August,  1881,  the  Circuit  Judge  ap- 
proved u  bond  for  an  anneal  from  the  decree 
and  signed  a  citation.  The  bond  was  on  the 
same  day  filed  with  the  clerk,  and  the  citation 
served  on  the  18th  of  August.  On  the  8th  of 
Octobei  the  circuit  court  entered  an  order  allow- 
ing the  appeal  nunc  pro  tunc  as  of  August  1. 
ee  15  Orr<..  U.  S..  Book  2fi. 


D.  M.  RUSSELL  et  al.,  Appt., 
v. 

JEPTHA  W.  STAN8ELL,  Surviving  Partes* 
of  Partes  &  Stan  bell. 

(See  8.  C,  15  Otto,  808, 804.) 
Jurisdictional  amount. 

Distinct  and  separate  interests  cannot  be  united 
for  the  purpose  of  making  up  the  amount  necessary 
to  give  this  court  jurisdiction  on  appeal. 

[No.  929.] 

Submitted  Feb.  28,  1882.  Decided  Mar.  IS,  1882. 


A  PPEAL  from  the  DistrictCourt  of  the  United 
il  States  for  the  Northern  District  of  Missis- 
sippi. 

On  motion  to  dismiss. 

The  case  is  sufficiently  stated  by  the  court. 
Mr.  H.  T.  Ellett,  for  appellee,  for  motion. 
Mr.  Henry  Craft,  for  appellants,  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

Stansell,  the  appellee,  obtained  a  decree  in  the 
Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Mississippi,  in  June,  1879,  against 
the  Levee  Board  of  Mississippi,  District  No.  1, 
for  $71,628.67,  This  decree  being  unsatisfied. 
Stansell  instituted  summary  proceedings  in  the 
same  court,  under  the  provisions  of  the  statute 
creating  the  Levee  Board,  to  obtain  an  assess- 
ment and  collection  of  the  charge  which  was 
imposed  on  the  lands  in  the  district  for  its  pay- 
ment. On  the  7th  of  February,  1880,  the  court 
entered  an  order,  which  resulted  in  an  assess- 
ment by  commissioners  appointed  for  that  pur- 
pose. In  this  order  it  was  provided  that  any 
person  conceiving  himself  aggrieved  by  the  ac- 
tion of  the  commissioners  might,  by  petition  to 
the  court,  present  his  grievance  and  obtain  such 
redress  as  he  should  fairly  be  entitled  to.  On 
the  1st  of  February,  1881,  D.  M.  Russell,  W.  H. 
Stovall  and  H.  P.  Reid  appeared,  and  as  indi- 
viduals and  members  of  an  executive  commit- 
tee appointed  at  a  mass  meeting  of  the  several 
owners  of  the  lands  charged  with  the  payment 
of  the  assessment,  asked  an  injunction  against 
the  collection  of  the  assessment  that  had  been 
made,  setting  forth  in  their  petition  why  the 
proceedings  were  illegal  and  unjust.  The  amount 
with  which  the  petitioners,  as  individuals,  were 


Not*. — Jurisdiction  of  U.  8.  Supreme  Court  de- 
pendent on  amount ;  interest  cannot  be  added  to  give 
jurisdiction :  how  value  of  thing  demanded  may  be 
*hvwn;  what  cases  reviewable  without  regard  to  sum 
in  controversy.  See  note  to  Gordon  t.  Ogden,  28  U. 
O.  (J  ret.),  83. 
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severally  charged  was  as  follows:  Russell  $7.68, 
S  to  vail  $205.14,  and  Reid,  who  was  assessed 
only  us  an  agent  or  attorney,  $229.29.  No  sin- 

fie  individual  among  all  the  parties  represented 
y  the  committee  could  in  any  event  be  made 
liable  for  an  amount  exceeding  $2,500.  On  the 
presentation  of  the  petition  the  court  granted  a 
preliminary  injunction,  but  on  final  hearing 
that  injunction  was  dissolved  and  the  petition 
dismissed.  From  the  last  ordei  this  appeal  was 
taken,  which  the  appellee  now  moves  to  dis- 
miss because  the  amount  in  dispute  between 
him  and  any  one  of  the  several  persons  charged 
with  the  payment  of  the  assessment  is  less  than 
$5,000. 

Hit*  motion  is  granted.  While  the  appellants, 
and  those  whom  they  have  been  chosen  to  rep- 
resent, are  all  interested  in  the  question  on 
which  their  liability  to  the  appellee  depends, 
they  are  separately  charged  with  the  several 
amounts  assessed  against  them.  There  is  no 
joint  responsibility  resting  on  them  as  a  body. 
The  proceeding  on  the  part  of  the  appellee  was 
to  require  each  of  the  several  land  owners  in 
the  levee  district  to  pay  his  separate  share  of 
the  debt  that  had  been  established  against  the 
district.  The  recovery  was  against  each  owner 
separately.  While  the  appellants  were  permit- 
ted, for  convenience  and  to  save  expense,  to 
unite  in  a  petition  setting  forth  the  grievances 
of  which  complaint  was  made,  their  object  was 
to  relieve  each  separate  owner  from  the  amount 
from  which  he  personally,  or  his  property,  was 
found  to  be  accountable.  An  injunction,  if 
granted,  would  necessarily  be  to  prevent  the 
appellee  from  collecting  from  each  owner  the 
amount  for  which  he  was  separately  liable.  It  is 
clear  that  under  the  rulings  in  Fitting  Co.v.  Mul- 
ford,  100  U.  S.,  148  [XXV.,  591];  Seaver  v.  Bige- 
lows,  5  Wall.,  208  [72  U.  S.,  XVIII.,  595];  liteh 
v.  Lambert,  12  How.,  347;  Stratum  v.  Jarris, 
8  Pet.  4,  and  Oliver  v.  Alexander,  6  Pet.,  143, 
such  distinct  and  separate  interests  cannot  be 
united  for  the  purpose  of  making  up  the  amount 
necessary  to  give  us  jurisdiction  on  appeal.  Al- 
though the  amount  due  the  appellee  from  the 
levee  district  exceeds  $5,000,  his  claim  on  the 
several  owners  of  property  is  only  for  the  sum 
assessed  against  them  respectively.  Any  owner 
can  relieve  himself  and  his  property  from  all 
further  liability  for  the  district,  by  paying  his 
part  of  the  assessment. 

Dismissed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  3up.  Court,  U.  8. 

Clted-108  U.  8.,  6, 582. 


AMELIA  BENNECKE,  Plff.  in  Err., 
v. 

CONNECTICUT  MUTUAL  LIFE  INSUR- 
ANCE COMPANY. 

(See  8.  C,  15  Otto,  386-882.) 

Waiver  of  stipulation — ratification  by  princi- 
pal—forfeiture  of  insurance  policy. 

1.  A  waiver  of  a  stipulation  in  an  agreement  must, 
to  be  effectual  not  only  be  made  intentionally,  but 
with  knowledge  of  the  circumstances.  This  is  the 
rule  not  only  where  there  is  a  direct  and  precise 
agreement  to  waive  the  stipulation,  but  also  where 

990 


it  is  sought  to  deduce  a  waiver  from  the  conduct  of 
the  party. 

2.  The  ratification  of  an  act  of  an  agent  previous- 
ly unauthorized,  must,  in  order  to  bind  the  prlnci- 
f   l&be  with  a  full  knowledge  of  all  the  material 

3.  A  forfeiture  of  a  life  insurance  policy  is  not 
waived  by  the  act  of  agents  not  authorized  to  waive 
its  conditions  in  receiving,  retaining  and  receipting 
for  money  for  a  permit  for  the  assured  to  reside 
and  travel  within  limits  prohibited  by  the  terms  of 
bis  policy,  he  being  dead  at  the  time  and  the  party 
paying  the  money,  the  agents  and  the  company 
ignorant  of  the  fact. 

[No.  1187.] 

Submitted  Jan.  IS,  1882.  Decided  Mar.  IS,  188t. 


N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 


I 


Statement  of  the  case  by  Mr.  Justice  Woods: 
This  was  an  action  of  assumpsit  brought  by 
Amelia  Bennecke,  plaintiff  in  error,  who  was 
also  plaintiff  in  the  court  below,  to  recover  of 
the  Connecticut  Mutual  Life  Insurance  Com- 
pany the  sum  of  $2,000  upon  a  policy  of  life  in- 
surance. 

The  parties  having  waived  a  jury,  the  issues 
both  of  fact  and  law  were  submitted  to  the  court , 
which  made  a  special  finding,  from  which  the 
following  facts  appeared: 

On  January  29, 1878,  Adolphe  Bennecke  pro- 
cured from  the  Connecticut  Mutual  Life  In- 
surance Company,  through  John  Ansley,  its* 
agent  at  Bloomington,  Illinois,  a  policy  of  in- 
surance on  his  life  for  $2,000,  for  the  benefit  of 
Amelia  Bennecke,  his  wife.  It  was  an  ordinary 
life  policy,  and  contained,  among  other  condi-  [856] 
tions,  the  following: 

"  3d.  That  the  said  insured  is  under  this  pol- 
icy freely  permitted  to  reside  in  any  civilized 
abode  in  the  western  hemisphere,  lying  north 
of  the  thirty-second  parallel  of  north  latitude  in 
the  United  States,  and  lying  south  of  said  thirty- 
second  parallel,  excepting  from  the  first  day  of 
July  to  the  first  day  of  November,  and  in  the 
eastern  hemisphere  lying  north  of  the  forty- 
second  parallel  of  north  latitude  and  west  of 
the  fortieth  meridian  of  longitude  east  from 
Greenwich,  and  he  may  also  pass  as  a  passen- 
ger by  usual  routes  and  means  of  public  con- 
veyance to  and  from  any  port  or  place  within 
the  foregoing  limits,  but  if  he  shall,  at  anytime 
during  the  continuance  of  this  policy,  pass 
beyond  or  be  without  the  foregoing  limits  with- 
out the  consent  of  this  Company  previously 
given  in  writing  in  each  or  either  of  the  fore- 
going cases,  then  thic  policy  shall  become  and 
be  null  and  void. 

"  4th.  That  in  every  case  in  which  tb's  pol- 
icy shall  cease  and  determine,  or  shall  be  or  be- 
come null  and  void,  all  premiums  paid  in  respect 
to  the  same  shall  be  forfeited  to  the  Company." 

After  the  signatures  of  the  secretary  and  vfce- 
prcsidcut  of  the  Company,  and  on  the  margin  at 
the  bottom  of  the  policy  appears  the  following: 

f3T  "Agents  of  the  Company  have  no  au- 
thority to  make,  alter  or  change  any  condition 
of  the  policy,  nor  to  wave  forfeiture  thereof." 

The  annual  premium  of  $46.24  required  by 
the  terms  of  the  policy  was  duly  and  fully  paid. 

Bennecke  left  his  home  at  Bloomington,  Illi- 
nois, on  September  26,  1878,  and  went  to  New 
Orleans,  Louisiana,  which  is  south  of  the  82d 
parallel  of  latitude,  without  the  consent  of  the 
Insurance  Company  first  obtained.    He  re- 
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mained  there  until  October  15,  1878,  when  he 
died  at  the  hospital  of  Hotel  Dieu,  in  that  city,' 
of  yellow  fever. 

Ansley  had  been  agent  of  the  Connecticut 
Mutual  Life  Insurance  Company,  at  Blooming- 
ton,  Illinois,  from  1868,  up  to  and  including  Oc- 
tober, 1878.  On  October  16,  1878,  he  first 
heard  that  Bennecke  had  gone  to  New  Orleans. 
On  October  17,  Ansley  called  on  Haker,  the  as- 
sured's  brother-in-law,  told  him  that  he  had 
heard  that  Bennecke  was  then  in  New  Orleans, 
that  on  account  of  this  violation  of  the  condi- 
tion of  the  policy  his  insurance  was  forfeited, 
[3571  that  a  southern  permit  costing  $20  should  be 
paid  for,  and  advised  him  to  pay  it  for  Ben- 
necke. Haker  at  first  said  he  knew  nothing 
about  it  and  refused  to  pay  the  $20.  He  then 
said  he  would  look  into  the  matter.  The  same 
day,  after  a  consultation  with  Mrs.  Bennecke, 
Haker  went  to  Ansley's  office,  and  paid  him 
$20,  and  took  from  him  a  receipt  as  follows: 
"Agency  at  Bloomington,  III., 

$20.  Oct  17, 1878. 

"  Received  from  Christ.  Haker,  twenty  dol- 
lars, being  the  amount  required  for  a  southern 
permit  on  policy  of  Adolph  Bennecke  in  the 
Connecticut  Mutual  Life  Insurance  Company, 
of  Hartford,  Conn.,  No.  52,242. 

Amount  of  policy  $2,000. 

John  Ansley,  Agent." 

At  the  time  of  taking  this  receipt,  neither 
Haker  nor  Ansley,  nor  Bennecke s  wife  or 
friends,  knew  that  Bennecke  was  dead. 

On  receiving  the  $20  from  Hake"  Ansley 
forwarded  the  money  to  Stearns,  Dickinson  & 
Co.,  the  state  agents  of  the  Insurance  Company, 
at  Chicago,  Illinois,  and  they  acknowledged 
the  receipt  of  the  money  by  letter. 

Ten  Dollars  per  thousand  was  the  customary 
price  fixed  by  the  Company  as  the  extra  premium 
for  a  permit  to  go  south  of  the  thirty-second  pa- 
rallel between  Uie  first  of  July  and  the  first  of 
November.  Ansley  recollected  having  received 
money  for  three  or  four  such  permits,  possibly 
more,  at  that  rate.  In  such  cases  he  simply  re- 
ceived the  money  for  the  permits,  forwarded  it 
to  the  state  agents  of  the  Insurance  Company, 
at  Chicago,  and  requested  them  to  get  permits 
from  the  Insurance  Company  at  Hartford, Con- 
necticut, and  send  them  to  him  for  delivery. 
The  letter  in  which  he  inclosed  the  $20  received 
from  Haker,  to  the  agency  at  Chicago,  was  as 
follows: 

Agency  at  Bloomington,  Oct.  17,  1878. 
Messrs.  Stearns,  Dickinson  &  Co. 

Gents:  Herein  please  find  draft  for  $20,  less 
ex. ,  for  which  please  get  and  send  me  a  south- 
ern permit  for  A.  Bennecke,  insured  by  policy 
52242;  amount  $2,000.  He  went  to  New  Or- 
leans al>out  ten  days  ago,  and  will  probably  re- 
main there  during  the  balance  of  the  month. 
Please  give  this  immediate  attention,  and  get 
permit  here  as  soon  as  possible.  This  $20  paid 
this  day.  Yours,  truly, 

John  Ansley." 
Ansley  never  received  a  permit  from  the  In- 
surance Company  for  Bennecke.  On  the  6th  of 
13581  November,  1878,  Ansley  having  become  satis- 
1       1  tied  that  Bennecke  was  dead  at  the  time  the  $20 
was  paid  him  for  the  permit,  of  his  own  motion 
took  $20  of  other  money  belonging  to  the  com- 
pany and  tendered  it  to  Haker,  stating  that  Ben- 
necke was  dead  at  the  time  the  money  was  paid 
See  15  Otto. 


as  a  reason  for  tendering  the  money  to  him. 
Haker  refused  to  receive  the  money.  Ansley 
had  no  authority  to  issue  policies  of  insurance 
on  the  Company,  but  after  the  policies  were  is- 
sued he  turned  them  over  to  the  parties  on  pay- 
ment of  the  premium.  Ansley  received  no  word 
from  the  Company  or  state  agents  about  Ben- 
necke's  death  up  to  the  time  he  tendered  the 
money  back  to  Haker.  On  the  26th  of  October 
he  addressed  a  letter  to  the  state  agents  of  the 
Insurance  Company,  at  Chicago,  in  which  he 
informed  them  that  Bennecke  had  died  on  Oc- 
tober 17,  in  New  Orleans,  of  yellow  fever. 
From  all  that  appears  this  was  the  first  informa- 
tion received  by  them  of  Bennecke's  death. 

Ansley  knew  what  was  the  price  required  for 
a  permit,  and  had  never  applied  for  one  with- 
out getting  it.  But  he  never  applied  for  one 
when  yellow  fever  was  prevailing  in  the  for- 
bidden region.  Proofs  of  loss,  dated  the  6th  of 
December,  1878,  were  furnished  the  Insurance 
Company.  The  defendant  Company  on  the 
trial  offered  to  return  the  money  received  by 
Ansley  for  the  permit. 

Suit  on  the  policy  was  begun  in  the  Circuit 
Court  of  McLean  County  on  the  18th  day  ot 
April,  1878,  by  a  declaration  on  the  policy  of 
the  insurance.  Defendant  filed  a  plea  of  the 
general  issue  only.  On  the  petition  of  the  de- 
fendant the  case  was  transferred  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Illinois.  It  was  admitted  by  the  Insur- 
ance Company  that  there  was  no  other  defense 
in  the  case  than  what  arose  from  the  forfeiture 
of  the  policy,  by  reason  of  the  fact  that  Ben- 
necke had  gone  south  of  the  thirty-second  par- 
allel of  latitude,  between  the  first  of  July  and 
the  first  of  November,  without  the  consent  of 
the  Company  previously  given  in  writing;  and 
on  the  foregoing  facts  it  occurred  as  a  question 
whether  the  forfeiture  had  been  waived  by  the 
Company,  on  which  question  the  Judges  were 
opposed,  and  the  presiding  Judge  being  of  opin- 
ion that  the  forfeiture  had  not  been  waived, 
judgment  was  entered  for  the  defendant. 

Whereupon,  and  on  motion  of  the  defendant,  i  3  r»9  ] 
by  its  counsel,  it  was  ordered  that  the  state  of 
the  pleadings,  and  the  facts  found,  and  the 
question  on  which  the  Judges  differed,  be  cer- 
tified according  to  the  request  of  the  defendant, 
and  the  law  in  that  case  made  and  provided,  to 
this  court  to  be  finally  decided. 

The  cause  has  accordingly  been  brought  to 
this  court  by  certificate  of  division  of  opinion 
and  writ  of  error. 

Messrs.  Rawell  &  Hamilton  and  William  A. 
McKenney,  for  plaintiff  in  error. 

Mr.  Edward  S.  Ialuun,  for  defendant  in 
error. 

Mr.  Justice  Wood*  delivered  the  opinion  of 
the  court: 

It  is  not  disputed  by  plaintiff  in  error  that 
upon  the  facts  found  the  policy  of  insurance 
had  been  forfeited.  It  is  not  insisted  that  there 
was  any  formal  waiver  of  the  forfeiture  by  any 
agent  of  the  defendant  in  error,  or  that  any  per- 
mit was  ever  issued  by  the  Company  to  Ben- 
necke, from  which  such  waiver  could  be  in- 
ferred. 

But  plaintiff  in  error  contends  that  the  receipt 
by  Ansley,  the  agent  of  the  Insurance  Company 
at  Bloomington,  on  October  17,  after  the  for- 
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feiture  of  the  policy,  of  the  sum  usually  charged 
for  a  permit  to  reside  south  of  the  thirty -second 
parallel  between  the  first  of  July  and  the  first 
of  November,  the  sending  of  the  money  by  him 
on  the  same  day  to  the  agents  of  the  Company 
at  Chicago,  its  receipt  by  them,  and  the  fact 
that  they  never  returned  the  money  to  the  per- 
son by  whom  it  was  paid,  are  sufficient  to  es- 
tablish a  waiver  by  the  Company  of  the  for- 
feiture of  the  policy. 

It  docs  not  appear  from  the  findings  of  fact 
made  by  the  court  that  cither  Ansley,  the  agent 
at  Bloomington,  orStearns.Dickinson  &  Co.  ,the 
agents  at  Chicago,  had  any  direct  authority  to 
waive  a  forfeiture.  But,  even  if  it  were  shown 
that  they  had  such  authority,  and  had  waived 
the  forfeiture,  or  that  the  Company  itself  hail 
waived  it,  the  waiver  would  not,  under  the  cir- 
cumstances of  this  case,  be  binding  on  the  Com- 
pany- 

A  waiver  of  a  stipulation  in  an  agreement 
must,  to  be  effectual,  not  only  be  made  inten- 
tionally but  with  knowledge  of  the  circum- 
stances. This  is  the  rule  when  there  is  a  direct 
and  precise  agreement  to  waive  the  stipulation. 
A  fortiori  is  this  the  rule  when  there  is  no 
agreement  either  verbal  or  in  writing  to  waive 
the  stipulation,  but  where  it  is  sought  to  de- 
duce a  waiver  from  the  conduct  of  the  party. 
Thus,  where  a  written  agreement  exists  and  one 
nfioi  °*  P81*'68  8618  UP  an  arrangement  of  a  dif- 
'  '  ferent  nature,  alleging  conduct  on  the  other 
side  amounting  to  a  substitution  of  this  ar- 
rangement for  a  written  agreement,  he  must 
clearly  show  not  merely  his  own  understanding, 
but  that  the  other  party  had  the  same  under- 
standing. Darnley  (Earl)  v.  it.  Co.,  L.  R,  2 
H.  L.,43. 

The  same  rule  applies  to  the  ratification  by 
the  principal,  of  the  unauthorized  acts  of  his 
agent. 

"  It  is  perfectly  well  settled  that  a  ratification 
of  the  unauthorized  acts  of  an  agent,  in  order 
to  be  effectual  and  binding  on  the  principal, 
must  have  been  made  with  a  full  knowledge  of 
all  material  facts,  and  that  ignorance,  mistake 
or  misapprehension  of  any  of  the  essential  cir- 
cumstances relating  to  the  particular  transaction 
alleged  to  have  been  ratified,  will  absolve  the 
principal  from  all  liabUity  by  reason  of  any  sup- 
posed adoption  of  or  assent  to  the  previously 
unauthorized  acts  of  the  agent. "  Comba  v.  Scott, 
12  Allen,  496. 

And  it  has  been  declared  by  this  court  that 
"  No  doctrine  is  better  settled,  both  upon  prin- 
ciple and  authority-,  than  this;  that  the  ratifica- 
tion of  an  act  of  an  agent  previously  unauthor- 
ized must,  in  order  to  bind  the  principal,  be 
with  a  full  knowledge  of  all  the  material  facts. 
If  the  material  factsbe  either  suppressed  or  un- 
known, the  ratification  is  treated  as  invalid,  be- 
cause founded  on  mistake  or  fraud."  Oicingt 
v.  Hull,  9  Pet.,  807;  see,  also,  IHehl  v.  Int.  Co., 
58  Pa.,  452;  Bevin  v.  Ins.  To.,  23  Conn.,  244; 
Viall  v.  In*.  Co.,  19  Barb.,  440. 

There  is  no  pretense  in  this  case  that  the  In- 
surance Company  was  advised  of  the  material 
facts,  when  its  supposed  waiver  and  ratification 
of  the  acts  of  its  agent  took  place.  The  conten- 
tion of  the  plaintiff  in  error  is,  that  the  Insur- 
ance Company  waived  a  forfeiture  of  the  policy 
when  it  was  totally  ignorant  that  any  forfeiture 
existed.  And  the  waiver  oi  the  forfeiture  is  de- 
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duced  from  a  permit  which  is  itself  deduced  from 
the  fact  that  an  agent,  himself  ignorant  of  the 
material  facts,  agreed  to  apply  to  the  Company 
for  the  permit,  and  received  and  forwarded  the 
money  to  pay  for  it. 

The  very  purpose  for  which  a  permit  was 
asked  shows  that  both  parties  were  ignorant  of  [361] 
the  facts  which  it  was  necessary  the  Company 
and  its  agents  should  understand  before  any  ef- 
fect could  be  given  to  its  alleged  waiver  of  the 
forfeiture.  Permission  was  asked  that  Bennecke 
might  reside  and  travel  south  of  a  certain  par- 
allel. This,  implied  that  he  was  living  and  able 
to  travel.  But  the  findings  show  he  was  dead 
when  the  permit  was  applied  for.  If  the  Com- 
pany had  given  him  a  formal  permit  in  writing 
to  reside  and  travel  south  of  the  thirty -second 
parallel,  he  being  dead  at  the  time,  and  the  Com- 
pany ignorant  of  the  fact,  it  would  be  a  com- 
plete non  sequitur  to  hold  that  this  amounted  to 
a  waiver  of  a  forfeiture  of  the  policy  unknown 
to  the  Company,  and  consequent  upon  his  do- 
ing the  act  for  which  a  permit  was  asked,  and 
which  was  in  violation  of  a  condition  of  the 
policy. 

The  case  may  be  thus  stated:  The  right  of 
the  plaintiff  in  error  to  a  recovery  rests  on  a 
waiver  by  the  Insurance  Company  of  the  for- 
feiture of  the  policy.  But  there  has  been  no 
direct  waiver.  The  waiver  is  ded uced  from  the 
permit.  But  there  has  been  no  formal  permit. 
The  permit  is  inferred  from  the  fact  that  Ans- 
ley, a  local  agent,  who  had  no  knowledge  of 
the  death  of  Bennecke,  applied  for  a  permit  to 
other  agents  who  were  also  ignorant  of  the  death 
of  Bennecke,  and  remitted  to  them  the  money 
therefor, which  they  retained,  but  which  Ansley 
tendered  back,  using  for  the  tender  other  mon- 
eys of  the  Company;  the  Company  itself,  the 
principal  of  these  agents,  being  all  the  time  ig- 
norant that  Bennecke  had  forfeited  his  policy 
by  a  violation  of  its  conditions,  or  that  he  had 
died  in  consequence  of  such  violation,  or  that 
after  his  death,  a  permit  to  allow  him  to  reside 
and  travel  in  the  forbidden  region  had  been  ap- 
plied for,  or  that  any  money  had  been  handed 
to  its  agent  to  be  paid  over  as  the  consideration 
for  such  permit. 

The  case  of  the  plaintiff  in  error  is  not  aided 
by  the  facts  found  by  the  court  in  relation  to 
the  retention  by  the  agents  of  the  Company  of 
the  money  paid  for  the  permit.  It  is  unneces- 
sary to  decide  what  inference  might  be  drawn 
if  the  Company  or  its  agents,  with  full  knowl- 
edge of  the  death  of  Bennecke,  had  retained  the 
money  and  never  tendered  it  back.  It  does  not 
appear  that  Ansley  was  informed  of  the  death  1362] 
of  Bennecke  until  October  26.  On  November 
G,  eleven  days  thereafter,  he  tendered  back  to 
Hakcr  the  money  advanced  by  him  to  pay  for 
the  permit.  Under  the  cir  cumstances  of  this 
case,  we  do  not  think  this  lapse  of  time  suffi- 
cient to  show  that  Ansley  intended  to  waive  the 
forfeiture  of  the  policy,  even  if  he  had  been 
clothed  with  authority  to  do  so. 

If  the  Company  was  bound  by  the  act  of  Ans- 
ley in  receiving  the  money  for  the  permit,  it 
was  entitled  to  the  benefit  of  his  act  in  tender- 
ing it  back.  One  tender  was  sufficient.  That 
made  by  Ansley  was  never  disavowed  by  the 
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Under  the  circumstances  of  this  case,  the  con- 
tention that  the  Insurance  Company  waived  the 
forfeiture  of  the  policy  is  without  support. 

The  judgment  entered  in  the  Circuit  Court  in 
favor  of  the  defendant,  in  accordance  with  the 
opinion  of  Vie  presiding  Justice,  toot,  therefore, 
rigid,  and  mutt  be  affirmed. 
True  copy.  Teat : 

James  H.  MoKenney ,  Clerk,  Sup.  Court,  TJ.  S. 


[739]       CHARLES  E.  LEWIS,  Piff.  in  Err. , 

v. 

BOARD  OF  COUNTY  COMMISSIONERS 
OF  THE  COUNTY  OF  BARBOUR. 

(See  S.  C,  15  Otto,  738-751.) 

Kansas  bonds — estoppel — certificate  of  auditor. 

1.  Bonds  executed  under  the  Kansas  Act  of  1872, 
could  be  registered  and  issued,  when  the  subscrip- 
tion was  payable  immediately  and  without  condi- 
tions, without  their  beinjr  in  the  first  instance  de- 
livered to  the  Treasurer  or  State,  and  by  him  deliv- 
ered to  the  party  entitled  thereto. 

2.  Where  such  bonds  do  not,  upon  their  face  indi- 
cate that  they  were  delivered  upon  the  performance 
of  certain  conditions,  but  are  made  payable,  uncon- 
ditionally, the  county  is  estopped,  as  against  a  bona 
Mde  purchaser,  to  deny  that  they  are  of  the  class 
which  might  have  been  delivered  at  once,  and  with- 
out going  through  the  hands  of  the  State  Treasurer, 
to  the  Auditor  of  State,  and  being  registered  and 
certified  as  regularly  and  legally  issued. 

3.  In  such  a  case,  the  action  and  certificate  of  the 
Auditor  of  the  State  must  be  deemed  conclusive  evi- 
dence, as  between  the  county  and  a  bona  fide  pur- 
chaser, that  the  bonds  were  regularly  and  legally  Is- 
sued and,  therefore,  negotiable,  in  the  fullest  sense 
of  that  word. 

[No.  819.1 

Submitted  Jan.  11, 1882.  Decided  Mar.  IS,  188S. 

P ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 
Statement  of  the  case,  by  Mr.  Justice  Har- 
lan: ' 

At  an  election  duly  culled  and  held  on  the  27th 
dny  of  August,  1878,  in  the  County  of  Barbour, 
State  of  Kansas,  the  qualified  voters  of  that 
County  gave  their  sanction  to  a  donation  of 
$100,000  in  bonds  of  the  County  to  aid  in  the 
constructionof  the  Nebraska, Kansas  and  South- 
western Railroad.  By  the  terms  of  the  propo- 
sition voted  on,  the  bonds  were  to  be  placed  in 
the  hands  of  the  State  Treasurer,  in  escrow,  one 
half  deliverable  when  the  proposed  road  was 
constructed  to  Medicine  Lodge,  and  the  remain- 
der when  completed  through  the  County.  A 
few  days  after  the  election  the  bonds  were 
[744]  signed,  sealed  and  duly  attested  by  the  proper 
officers  of  the  County,  in  conformity  with  the 
order  of  its  Board  of  Commissioners.  They  are 
dated  September  1,  1873,  and  payable  to  the 
railroad  company,  or  bearer,  with  interest,  semi- 
annually, at  the  rate  of  ten  per  cent  per  annum, 
both  the  principal  and  interest  payable  at  the 
National  Park  Bank  in  the  City  of  New  York. 
Each  one  is  signed  by  the  chairman  of  the  Board 
of  County  Commissioners,  is  attested  by  the 
county  clerk,  and  purports,  upon  its  face,  to  be 
"  one  of  a  series  of  one  hundred  bonds  of  $1,000 
each,  all  of  like  tenor  and  date,  *  *  *  issued 
for  the  purpose  of  aiding  in  the  construction  of 
the  Nebraska,  Kansas  and  Southwestern  Rail 
road,  through  said  Barbour  County,  in  the  State 
See  13  Otto. 


of  Kansas,  under,  and  in  pursuance  of  an  Act 
of  the  Legislature  of  the  State  of  Kansas,  en- 
titled 'An  Act  to  Authorize  Counties,  Incorpo- 
rated Cities  and  Municipal  Townships  to  Issue 
Bonds  for  the  Purpose  of  Building  Bridges, 
Aiding  in  the  Construction  of  Railroads,  Water- 
power,  or  Other  Works  of  Internal  Improve- 
ments, and  Providing  for  the  Registration  of 
Such  Bonds,  the  Registration  of  Other  Bonds, 
and  the  Repealing  of  all  Laws  in  Conflict 
Therewith,' approved  March  2, 1872." 

There  is  nothing  upon  the  face  of  the  bonds 
indicating  that  the  donation  was  otherwise  than 
absolute  and  unconditional. 

They  were  left  by  the  county  officers  with 
one  Hutchinson,  to  be  deposited  with  the  Treas- 
urer of  State,  as  required:  by  the  terms  of  the 
proposition  upon  which  the  people  voted.  They 
were,  however,  never  so  deposited,  but  by 
Hutchinson  were  procured  to  be  registered  by 
the  Auditor  of  State,  and  then  fraudulently  put 
in  circulation. 

An  indorsement  was  made  upon  each  bond  by 
the  State  Auditor  as  follows: 
"State  op  Kansas,  ss: 

I,  D.  W.  Wilder,  Auditor  of  the  8tate  of 
Kansas,  do  hereby  certify  that  this  bond  has 
been  regularly  and  legally  issued;  that  the  sig- 
natures thereto  are  genuine,  and  that  the  same 
has  been  duly  registered  in  my  office  according 
to  law. 

In  witness  whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  seal  of  office,  at  Topeka, 
this  19th  day  of  November,  1878. 

D.  W.  Wilder,  Auditor."  17451 

The  plaintiff  in  error,  whowas  plaintiff  below,  1  ' 
became  the  holder  of  the  bonds  and  coupons  by 
purchase  before  the  maturity  of  any  of  the  cou- 
pons, and  (according  to  our  interpretation  of 
the  facts  specifically  found)  without  notice  of 
any  fraud  in  their  execution  or  issue,  unless,  as 
claimed  by  the  defendant  in  error,  such  notice 
was  furnished  by  the  terms  of  the  Act  under 
which  they  purport  to  have  been  issued. 

The  present  action  was  brought  to  recover  the 
coupons  due  September  1, 1875,  March  1, 1876, 
and  September  1,  1870.  The  defense  is  placed 
upon  the  ground  that  the  bonds  were  issued  in 
plain  violation  of  the  Act  of  1872,  and  that,  all 
persons,  whether  purchasers  in  good  faith  or 
not,  were  required  to  take  notice  of  the  fact  that 
they  were  not  binding  obligations  of  the  County. 
Before  adverting  to  the  specific  grounds,  upon 
which  their  validity,  as  against  tne  County,  is 

auestioned — which  grounds  were  sustained  by 
le  court  below — it  is  necessary  to  examine  .with 
some  particularity,  the  provisions  of  the  Act  of 
1872,  and  ascertain  its  general  scope  and  pur- 
pose.  Laws  of  Kansas,  1872,  p.  110. 

The  1st  section  provides  that  the  board  of 
county  commissioners  of  any  county,  the  mayor 
and  common  council  of  any  incorporated  city, 
and  the  trustee,  clerk  and  treasurer  of  any  mu- 
nicipal township  in  the  State,  may  issue  the 
bonds  of  such  county,  city  or  township,  in  any 
sum  necessary,  not  greater  than  ten  per  cent, 
inclusive  of  all  other  bonded  indebtedness,  of 
the  taxable  property  of  such  county,  city  or 
township,  for  the  purpose  of  building  bridges, 
free  or  otherwise,  or  to  aid  in  the  construction 
of  railroads  or  water-power,  by  donation  there- 
to, or  the  taking  of  stock  therein,  or  for  oth- 
er works  of  internal  improvement.   But  it  is 
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declared  in  the  same  section  that  all  counties 
may,  in  addition  to  the  amount  therein  author- 
ized, issue  bonds  not  exceeding  $100,000. 

The  2d  section  provides  that  the  bonds,  so 
issued,  should  be  payable  at  such  place  in  the 
City  of  New  York,  as  the  officers  issuing  the 
same  might  direct,  in  not  less  than  five  nor 
more  than  thirty  years  from  the  date  thereof, 
with  interest  not  to  exceed  ten  per  centum  per 
annum,  "all  in  the  discretion  of  the  officers 
issuing  the  same,"  the  interest  to  be  payable 
semi-annually,  and  evidenced  by  coupons  at- 
tached ;  such  bonds,  if  issued  by  a  county,  to 
lie  signed  by  the  chairman  of  the  board  of 
county  commissioners,  and  attested  by  the 
county  clerk. 

The  3d  section  declares  that,  before  any 
bonds  are  issued,  the  same  shall  be  ordered  by 
a  vote  of  the  qualified  electors  of  the  munic- 
ipality. 

The  8th  section  provides,  among  other 
things,  that  if  the  proposition  voted  for  be  to 
aid  in  the  construction  of  a  railroad  (either  by 
donation  thereto  or  the  taking  of  stock  therein), 
or  other  work  of  internal  improvement,  that  the 
proper  officers  of  the  municipality  shall  at  once 
subscribe  upon  the  books  of  the  railroad  com- 
pany, "  specifically  setting  forth  the  conditions 
upon  which  such  subscription  is  made,  the 
amount  of  such  donation  thereto,  stock  taken 
therein,  or  bonds  voted  therefor." 

The  11th  section,  upon  the  construction  of 
which  the  case  turned  in  the  court  below,  is  in 
these  words : 

"That  if  the  proposition  for  which  bonds 
were  voted  be  to  aid  in  the  construction  of  a 
railroad,  or  any  bridge  or  other  work  of  inter- 
nal improvement,  either  by  donation  thereto  or 
the  taking  of  stock  therein,  then  upon  the  sub- 
scription Deing  made,  as  hereinbefore  provided, 
the  officers  of  such  county,  city  or  township 
[shall  thereupon  issue  the  bonds  of  such  county, 
city  or  township]  for  the  amount  of  such  sub- 
scription, and  shall  forthwith  deliver  the  same, 
together  with  the  original  or  a  copy  of  the  sub- 
scription, setting  forth  its  terms  in  full,  to  the 
Treasurer  of  State,  which  said  bonds  shall  be 
held  by  the  said  Treasurer  of  State,  in  escrow, 
until  the  conditions  in  the  terms  of  the  said 
subscription  to  such  railroad  or  other  work  of 
internal  improvement  shall  be,  in  all  things, 
fidly  complied  with  ,  that  upon  the  conditions 
of  said  subscription  being  in  all  things  fully 
complied  with,  then  the  Treasurer  of  State 
shall  deliver  such  bonds  to  the  parties  entitled 
thereto,  who  shall  have  the  same  registered  as 
hereinafter  provided ;  Provided,  That  such 
bonds  shall  not  bear  interest  or  be  negotiable 
until  after  the  delivery  and  registration  thereof; 
And  provided  furtJier,  That  in  case  of  a  failure 
to  comply  with  the  conditions  in  the  terms  of 
such  subscription,  then  such  bonds  shall  be  by 
the  Treasurer  of  State  canceled,  and  redeliv- 
ered to  the  county,  city  or  township  issuing  the 
bonds;  And  provided  further,  That  this  section 
shall  not  apply,  where  the  people  may  have 
named  some  party  as  trustee  in  their  vote  on 
the  proposition,  and  the  contractor  may  there- 
after agree  to  the  same." 

The  12th  section  makes  it  the  duty  of  the 
municipality  issuing  the  bonds  to  register  the 
same  in  a  book  kept  for  that  purpose,  showing 
the  date,  amount,  maturity  and  rate  of  interest; 
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and,  if  to  aid  in  the  construction  of  a  railroad 
or  other  work  of  internal  improvement,  of 
what  railroad  or  other  work  of  internal  im- 
provement, and  whether  the  same  be  a  donation 
or  for  stock  therein ;  and  at  the  same  time 
transmit  to  the  Auditor  of  State  a  certified 
statement,  attested  by  the  clerk,  under  the  cor- 
porate seal  of  the  municipality,  of  the  number, 
amount,  character  of  the  bonds,  to  whom  and 
for  what  purpose  issued. 

The  13th  section  declares  it  to  be  the  duty  of 
the  clerk  of  each  county,  city  or  township  in 
the  State,  within  sixty  days  after  the  Act  took 
effect,  and  thereafter  on  the  first  day  of  Jan-  [742] 
uary  and  July  of  each  year,  and  at  such  other 
times  as  the  Auditor  may  request,  to  transmit  to 
that  officer  a  certified,  full  and  complete  state- 
ment of  the  bonded  indebtedness  of  every  de- 
scription of  said  municipality,  particularly  set- 
ting forth  the  nature  of  such  bonds,  and  for 
what  they  were  issued.  From  such  statement 
the  auditor  is  required  to  make  a  faithful  record 
of  the  bonded  indebtedness  of  the  several  coun- 
ties, cities  and  townships  of  the  State,  noting 
therein  all  bonds  subsequently  issued,  paid  or 
canceled,  as  the  same  may  be  reported  to  him. 

The  14th  section  has  an  important  bearing 
upon  the  case,  and  is  in  these  words: 

"  Within  thirty  days  after  the  delivery  of 
such  bonds,  the  holder  thereof  shall  present  the 
same  to  the  Auditor  of  State  for  registration, 
and  the  Auditor  shall,  upon  being  satisfied  Vint 
such  bonds  hate  been  issued  according  to  tfic  prt>- 
risions  of  this  Act,  and  that  the  signatures  there- 
to of  the  officers  signing  the  same  are  genuine, 
register  the  same  in  his  office,  in  a  book  to  be 
kept  for  that  purpose,  in  the  same  manner  that 
such  bonds  are  registered  by  the  officers  issuing 
the  same,  and  shall under  /its  seal  of  office,  certify 
upon  such  bonds  Vic  fact  that  they  hate  been  reg- 
ularly and  legally  issued,  that  the  signatures 
thereto  are  genume,  and  tliat  such  borUL  bate 
been  registered  in  his  office  according  to  lair,  for 
which  registration  and  certificate,  the  Auditor 
shall  be  entitled  to  a  fee  of  one  dollar  for  each 
bond  so  registered,  to  be  paid  by  the  holder 
thereof." 

The  remaining  sections,  among  some  things 
of  an  unimportant  character,,  provide  that  the 
Auditor  shall  annually  ascertain  the  amount 
accrued  and  to  accrue  before  the  tax  of  the  suc- 
ceeding year  shall  be  levied  and  collected  (for 
the  final  redemption  of  the  same),  upon  all  bonds 
registered  in  his  office,  and  certify  the  amount 
thereof  to  the  clerk  of  the  county  in  which  the 
bonds  are  issued;  that  the  clerk  of  the  county 
shall  thereupon  proceed  to  ascertain  the  amount 
of  tax,  necessary  to  pay  the  interest  and  create 
a  sinking  fund  in  compliance  with  the  Au- 
ditor's certificate;  that  the  county  treasurer 
shall,  at  the  time  of  his  annual  settlements 
with  the  State  Treasurer,  pay  over  to  the  latter 
moneys  collected  under  the  Act,  take  duplicate 
receipts  therefor,  one  copy  of  which  shall  be 
riled  with  the  Auditor  of  State;  that  the  State 
Treasurer  out  of  the  moneys  so  received  shall 
pay  off  the  interest  accrued  upon  such  regis- 
tered bonds,  taking  up  the  interest  coupons,  [7431 
which  shall  be  canceled  and  filed  with  the  Au-  ' 
ditor  of  State;  that  the  moneys  thus  collected 
and  remaining  in  the  hands  of  the  State  Treas- 
urer, after  the  payment  of  the  interest  accrued, 
except  that  accruing  for  the  current  year,  shall 

105  r.  s. 


Digitized  by 


Google 


1881. 


Lewis  v.  County  Combs. 


789-751 


be  retained  as  a  sinking  fund  for  the  final  re- 
demption of  the  bonds;  that  when  any  regis- 
tered bonds  mature,  the  same  shall  be  paid  by 
the  State  Treasurer  out  of  any  money  in  his 
hands  for  that  purpose  and,  when  paid,  can- 
celed and  filed  with  the  Auditor,  who  shall  en- 
ter satisfaction  in  the  record  of  registration; 
that  the  Treasurer  and  Auditor  of  State  shall 
annually  publish  a  detailed  statement  of  the 
business  transacted  by  them  under  the  Act  dur- 
ing the  preceding  year;  and,  that  the  State  shall 
be  deemed  the  custodian  only  of  the  taxes  so 
collected  and  credited  to  such  municipality,  in 
no  manner  liable  on  account  of  such  bond;  but 
the  tax  and  funds  so  collected  to  be  deemed 
pledged  and  appropriated  to  the  payment  of  the 
interest  and  principal  of  the  registered  bonds 
until  fully  satisfied,  the  8tate  Treasurer  to  be 
liable  on  his  official  bond  for  the  faithful  dis- 
bursement of  all  moneys  so  collected  or  received 
by  him. 

This  summary  of  the  provisions  of  the  Act  is 
sufficient  to  show  the  relations  which  the  offi- 
cers of  the  8tate,  particularly  the  State  Auditor, 
held  to  such  municipalities  as  undertook  to  aid 
in  the  construction  of  railroads,  by  donation  or 
by  subscription  of  stock. 

Messrs.  James  Grant  &  Whit.  M.  Grant, 
for  plaintiff  in  error. 

Messrs.  Edward  Stilling*,  Thomas  P. 
Fenlon  &  A.  M.  F.  Randolph,  for  defend- 
ant in  error. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

We  have  carefully  considered  the  reasons 
upon  which  the  Judge  of  the  Circuit  Court 
based  the  conclusion,  that  the  County  was  not 
liable  upon  the  bonds  even  in  the  hands  of  a 
bona  fide  purchaser  for  value.  Its  opinion  seems 
toproceed  upon  these  grounds;  that  the  Act  of 
1872  imposed,  as  a  condition  precedent  as  well 
to  the  bonds  bearing  interest  as  to  their  negoti- 
ability, that  they  should  pass  through  the  hands 
of  the  State  Treasurer,  he  alone  being  invested 
with  authority  to  determine  when  they  should 
be  delivered  to  the  parties  entitled  thereto,  for 
the  purpose  of  registration;  that  the  require- 
ment of  such  condition  was  manifest  from  the 
statute,  of  the  terms  of  which  all  were  bound 
to  take  notice;  that  although  the  bond,  on  its 
face,  disclosed  no  conditions  whatever  for  their 
delivery,  the  purchaser  should  have  ascer- 
tained whether,  prior  to  registration,  they  had, 
in  the  first  instance,  been  deposited  with  the 
JStatc  Treasurer  in  escrow,  and  that  he  could 
not  take  the  certificate  of  the  Auditor  as  con- 
clusive evidence  that  the  statute  had  been 

ftursued;  that  as  the  bonds  were  not  placed 
n  the  hands  of  the  Treasurer,  they  never  had 
the  quality  of  negotiability,  and  could  not, 
therefore,  have  been  rightfully  registered,  nor 
their  regularity  and  legality  certified  by  the 
Auditor  under  his  seal  of  office;  and  since  the 
conditions  affixed  by  the  popular  vote  had 
never  been  performed  by  the  construction  of 
ri_-gl  the  proposed  road,  the  bonds  did  not  consti- 
1  *     J    tute  valid  obligations  of  the  county. 

We  are  unable  to  concur  in  some  of  the  views 
expressed  by  the  learned  Judge,  and  not  at  all 
in  the  conclusion  that  the  bonds  were  not  en- 
forceable against  the  county.  The  fundamental 
proposition  upon  which  that  conclusion  seems 
See  15  Otto 


to  rest,  is,  that  a  bonu,  executed  under  the  Act 
of  1872,  could  not,  consistently  with  the  pur- 
pose and  language  of  the  statute,  be  registered 
and  issued,  even  when  the  subscription  was  pay- 
able immediately  and  without  conditions,  un- 
less, in  the  first  instance,  it  be  delivered  to  the 
Treasurer  of  State,  and  is  by  him  delivered  to 
the  parties  entitled  thereto.  This  interpretation 
of  the  statute  is  not,  we  think,  justified  by  any 
fair  construction  of  its  provisions.  Under  some 
circumstances,  distinctly  disclosed  upon  the 
face  of  the  Act,  it  is  not  at  all  necessary  that 
the  bonds  be  delivered  to  the  Treasurer  in  order 
that  thev  may  be  registered  and  become  the 
valid  obligations  of  the  municipality,  in  whose 
name  they  are  issued.  The  last  proviso  of  the 
11th  section  expressly  declares  that  that  section, 
the  only  one  which  refers  to  the  custody  of  the 
bonds  by  the  8tate  Treasurer, "  Shall  not  apply 
when  the  people  have  named  some  party  as 
trustee  in  their  vote  upon  the  proposition,  and 
the  contractor  [that  is,  as  we  suppose,  the  rail- 
road company  proposing  to  do  the  work  of  con- 
struction] may  thereafter  agree  to  the  same." 
If  the  people  on  one  side,  and  the  railroad  com- 
pany on  the  other,  agree  upon  a  trustee  to  hold 
the  bonds  until  certain  contingencies  happen, 
or  until  certain  terms  or  conditions  are  per- 
formed, in  such  case,  the  statute  explicitly 
declares  the  11th  section  shall  not  apply. 
Again;  suppose  the  people  had  voted — as,  it 
would  seem,  that  under  sections  one,  two  and 
three,  they  might  have  done — for  a  donation, 
or  in  favor  of  a  subscription  of  stock,  to  be  paid 
in  bonds,  deliverable  at  once,  without  any  con- 
ditions or  terms  whatever.  Could  it  be  claimed 
that  bonds  of  that  kind  must,  of  necessity,  have 
been  delivered  to  the  Treasurer  of  State?  If  so, 
for  what  purpose  could  he  have  received  them? 
What  ends  could  have  been  subserved  by  his 
custody  of  them,  when  to  their  delivery  no  con- 
ditions were  attached?  When  should  he,  in  such 
case,  have  delivered  them  to  the  parties  entitled 
thereto?  If,  in  the  case  supposed,  the  railroad 
company,  under  the  agreement  with  the  County, 
and  under  the  vote  of  the  people,  became  entitled, 
at  once,  to  the  bonds  for  the  purpose  of  having 
them  registered,  and  the  required  certificate  of 
the  Auditor  indorsed  thereon,  it  cannot  be  that 
the  Legislature  intended  the  parties  to  perform  __ .  _ 
the  idle  ceremony  of  passing  them  through  the  J 
hands  of  tbeTreaaurer  ,to  be  by  him  immediately 
surrendered  to  the  proper  parties.  That  officer, 
in  the  case  put,  has  no  duty  to  perform,  such  as 
the  Act  imposes  when  conditions  are  attached  to 
a  subscription.  For  these  reasons,  we  are  of  opin- 
ion that  the  11th  section,  in  so  far  as  it  requires 
a  delivery  of  bonds  to  the  State  Treasurer,  has 
no  application  except  in  cases  where,  to  the  sub- 
scription, whether  of  donation  or  of  stock,  are 
annexed  conditions  to  be  complied  with  before 
that  officer  may  rightfully  surrender  the  bonds 
intrusted  to  him.  The  object  of  that  section  is 
to  prescribe  a  mode  in  which  the  people  of  a 
county  may,  if  they  pursue  the  statute,  be  pro- 
tected, in  some  degree,  against  a  premature  de- 
livery of  county  bonds  by  local  officers  in  ad- 
vance of  the  performance  of  conditions  imrxred 
by  popular  vote. 

If  we  are  correct  in  this  interpretation  of  the 
statute,  it  follows  that  the  purchaser  of  these 
bonds  was  not  informed,  by  the  statute,  that 
they  belonged  to  that  class  which  were  impers- 
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tively  required  to  be  deposited,  in  the  first  in- 
stance, with  the  State  Treasurer,  and  by  him 
held  until  the  conditions  upon  which  they  were 
to  be  delivered  were  fully  performed. 

But  it  remains  for  us  to  consider  the  impor- 
tant practical  question  as  to  the  rights  of  the 
parties,  in  view  of  the  admitted  fact  in  this  case, 
that  the  proposition  approved  by  popular  vote 
did,  in  terms,  provide  for  the  ultimate  delivery 
of  the  bonds  only  upon  certain  conditions — 
bonds,  therefore, which  ought  to  have  been,  but 
were  not,  delivered  by  the  county  officers  to  the 
State  Treasurer,  to  be  held  until  the  prescribed 
conditions  were  performed.  The  determination 
of  this  question,  so  far  as  it  involves  the  good 
faith  and  diligence  of  the  parties,  is  somewhat 
complicated  by  the  absence  of  any  finding  as  to 
whether  the  subscription  was,  in  fact,  made  on 
the  books  of  the  company,  "specifically  setting 
forth  the  conditions"  upon  which  it  was  made 
(sec.  9);  or  whether  the  original  or  a  copy  of  the 
subscription  was  in  fact;  delivered  or  even  trans- 
mitted to  the  Treasurer  of  State  (sec.  11);  or 
whether  the  officers  of  the  county  themselves 
made  a  record  of  the  bonds  in  a  book  kept  for 
that  purpose  (sec.  12);  or  whether  they  trans- 
mitted to  the  State  Auditor  a  certified  statement, 
attested  by  the  county  clerk,  "  of  the  number, 
amount,  and  character  of  the  bonds  so  issued, 
to  whom  issued,  and  for  what  purpose  "  (sec. 
12).  We  cannot,  therefore,  certainly  know  what 
facts  would  have  been  ascertained  by  the  pur- 
chaser, had  he  resorted  to  all  those  sources  of 
information— an  investigation  upon  which,  for 
reasons  hereafter  to  be  stated,  he  was  not  re- 
quired to  enter.  We  have  in  the  special  find- 
ing only  the  fact  that  the  County,  under  the 
order  of  the  Board  of  Commissioners,  executed 
bonds  payable  to  the  railroad  company  or  bearer, 
and  purporting  to  have  been  issued  under  and 
in  pursuance  of  the  Act  of  1872;  and  that  the 
bonds  were  left  by  the  county  officers  with 
Hutchinson  for  delivery  to  the  State  Treasurer, 
when  the  statute  required  the  county  authori- 
ties themselves  to  deliver  the  bonds  to  that 
officer. 

Now,  it  is  to  be  observed  that  the  bonds  do 
not,  upon  their  face,  indicate  that  they  were 
deliverable  upon  the  performance  of  certain  con- 
ditions. They  are  made  payable,  uncondition- 
ally, to  bearer,  at  a  designated  place  and  at  a 
specified  time.  By  the  act  of  the  county  offi- 
cers, intrusting  the  bonds  to  one  upon  whom  no 
official  responsibility  rested,  that  individual  was 
enabled  to  represent  himself  to  the  Auditor  as 
presumptively  the  owner,  because  the  bearer, 
of  the  bonds.  But  these  facts,  it  is  insisted,  are 
of  no  consequence  in  view  of  the  statutory  pro- 
vision, declaring,  in  effect,  that  bonds,  of  the 
kind  here  in  suit,  "  shall  not  bear  interest  or  be 
negotiable"  until  after  their  delivery  by  the 
State  Treasurer  to  the  parties  entitled  thereto. 
Whatever  force  might  be  conceded  to  this  argu- 
ment, looking  alone  to  the  requirements  of  the 
11th  section  of  the  Act,  we  are  of  opinion  that 
more  consequence  is  to  '.^attached  to  the  action 
of  the  Auditor  of  State,  under  the  14th  section, 
than  seems  to  have  been  done  by  the  court  be- 
low. The  presumption  is  that  the  Legislature, 
while  aiming  to  guard  local  communities  against 
the  fraudulent  conduct  of  their  officers,  intended 
also  to  afford,  in  some  degree,  protection  to 
those  becoming,  in  good  faith  Purchasers  of 
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municipal  securities  which  those  officers  were 
authorized  to  execute,  and  which  they  might 
put  into  circulation,  or  negligently  permit  to 
get  into  circulation.  Hence,  as  we  think,  the 
requirement  as  to  the  registration  of  bonds  is- 
sued under  the  Act,  and  the  duty  of  the  State 
Auditor,  upon  registration,  to  attest  their  regu- 
larity and  legality  by  a  certificate,  under  his  seal 
of  office.  *  ii4*\ 

The  State  Treasurer  may  improperly  surren-  i,w* 
der  bonds  deposited  with  him,  lor  delivery  only 
upon  the  performance  of  specified  conditions. 
But  such  delivery  would  not  constitute  them 
binding  obligations  upon  the  municipality,  in 
whose  name  they  are  executed.  The  holder  is 
under  a  necessity,  by  the  statute,  to  do  some- 
thing more.  He  is  required  to  present  them  for 
registration  to  another  officer,  the  Auditor  of 
the  State,  in  whose  office  was,  if  the  county  au- 
thorities obeyed  the  statute,  kept  a  record  of  the 
number,  amount  and  character  of  the  bonds,  to 
whom  issued  and  for  what  purpose.  And  that 
officer  is  not  under  a  duty  to  admit  the  bonds 
to  registration,  simply  because  asked  to  do  so, 
and  without  making  inquiry  as  to  their  regular- 
ity and  legality.  Unless  satisfied  that  they  arc 
issued  in  accordance  with  the  provisions  of  the 
Act  he  is  bound  to  deny  the  application  for 
registration.  But,  if  satisfied  that  the  provis- 
ions of  the  Suite  have  been  pursued,  he  is  re- 
quired to  register  the  bonds,  and  certify,  upon 
each  one,  under  his  seal  of  office,  that  it  has 
been  regularly  and  legally  issued.  To  him, 
therefore,  is  committed,  by  the  State,  the  im- 
portant function  of  finally  determining  whether 
the  law  has  been,  in  all  respects,  obeyed  and. 
consequently  .whether  the  bonds  have  been  reg- 
ularly and  legally  issued.  His  determination, 
necessarily,  involves  an  investigation  as  to  every 
fact  essential  to  their  validity  Purchasers  in 
good  faith,  although  required  to  know  what  the 
statute  contained,  arc  not  bound,  under  such 
circumstances  as  are  here  disclosed,  to  go  be- 
hind the  Auditor's  certificate,  and  find  out 
whether  that  officer  has  ascertained  all  the  facts, 
or  whether  he  has  correctly  and  honestly  passed 
upon  the  questions  arising  upon  an  application 
for  registration.  The  investigation  which  the 
statute  authorized  the  Auditor  to  make.involved 
the  inquiry  whether  the  bonds  were  of  the  class 
which  should  have  passed  through  the  hands  of 
the  Treasurer,  and,  also/whether  the  conditions, 
upon  which  they  were  deliverable,  had  been 
performed.  Purchasers  have  the  right  to  as- 
sume, having  no  notice  to  the  contrary,  that  he 
has,  in  these  respects,  discharged  his  duty.  The 
registration  Acts,  in  some  of  the  States,  while 
imposing  like  duties  upon  State  Auditors,  and 
requiring  them  (when  the  facts  justified  them 
in  so  doing)  to  certify,  upon  municipal  bonds,  [750) 
that  they  have  been  issued  in  compliance  with 
law,  expressly  declare  such  certificates  to  be 
prima  facie  evidence  only  of  the  facts  stated, 
and  shall  not  prevent  proof  to  the  contrary  in 
any  suit  involving  the  validity  of  the  bonds,  or 
the  power  and  authority  of  the  municipality,  in 
whose  name  they  arc  executed,  to  issue  them. 
Anthony  v.  Jatper  Co.,  101  U.  S.,  694  [XXV., 
1006].  But  the  statute  in  question  contains  no 
such  provision.  The  Legislature  of  Kansas- 
confers  upon  the  Auditor  of  State  full  authority 
to  ascertain  and  determine  whether  bonds  pre- 
sented for  registration  have  been  issued  in  ac- 
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cordance  with  the  statute  and,  if  satisfied  such 
is  the  fact,  it  is  made  his  duty  to  certify  upon 
the  bonds,  that  they  have  been  regularly  and 
legally  issued.  Had  it  appeared  upon  the  face 
of  these  bonds  that  they  were  deliverable  upon 
certain  terms  and,  therefore,  belonged  to  the 
class  which  should  pass  through  the  hands  of 
the  State  Treasurer,  and  if  the  purchaser,  in 
such  a  case,  be  held  to  have  taken  the  bonds 
subject  to  the  statutory  requirement  that  they 
were  not  negotiable  unless  they  had  been,  in  the 
first  instance,  actually  delivered  by  or  in  behalf 
of  the  county  officers,  to  the  State  Treasurer, 
and  by  the  latter  surrendered  to  the  proper 
parties,  it  is  clear  no  such  condition  can  be  at- 
tached to  the  purchase  by  appellant.  For,  the 
bonds  here  in  suit,  do  not  disclose  the  condi- 
tional nature  of  the  subscription,  nor  that  they 
belonged  to  the  class  which,  as  a  condition  pre- 
cedent to  their  negotiability,  must  have  been 
delivered  to  the  State  Treasurer.  That  these 
facts  were  not  disclosed  upon  the  face  of  the 
bonds  is  the  fault  of  the  County,  and  it  is  estop- 
ped, as  against  a  bona  fide  purchaser,  to  deny 
that  they  were  of  the  class  which  might  have 
been  delivered,  at  once,  and  without  going 
through  the  hands  of  the  State  Treasurer,  to 
the  Auditor  of  State,  and  been  by  him  regis- 
tered and  certified  as  regular  and  legally  issued. 
In  such  a  case,  at  least,  the  action  and  certifi- 
cate of  the  Auditor  of  State  must  be  deemed 
conclusive  evidence,  as  between  the  county  and 
a  bona  fide  purchaser,  that  the  bonds  were  regu- 
larly and  legally  issued  and,  therefore,  negoti- 
able, in  the  fullest  sense  of  that  word.  If  such 
be  not  the  construction  of  the  registration  Act, 
it  is  difficult  to  perceive  of  what  practical  value 
is  such  certificate,  or  what  the  Legislature  in- 
^-i  tended  by  the  requirement  that  the  Auditor 
J  should,  after  examination  into  the  facts,  attest 
the  regularity  and  legality  of  the  bonds.  If  the 
determination  of  that  officer,  in  this  case  oper- 
ates hardly  upon  the  people  of  the  County,  the 
result  must  be  attributed  to  the  legislation  in 
question  as  well  as  to  the  negligence  of  the  state 
and  county  officers.  What  we  have  said  is  in 
harmony  with  the  settled  doctrines  of  this  court 
upon  the  subject  of  negotiable  securities  issued 
by  municipal  corporations,  as  announced  in 
numerous  cases  with  which  the  profession  is 
familiar,  and  which  need  not  be  here  cited. 

There  are  other  questions  in  the  case.  But 
they  are  of  minor  importance,  and  it  seems  to 
be  unnecessary  to  consider  them. 

Judgment  reverted  and  cause  remanded,  wiVt 
directum*  to  enter  a  judgment  in  favor  of  ffte 
plaintiff  below. 

True oopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Ctted-  UOU.  8.,  171, 172. 


CONTINENTAL  BANK  NOTE  COM- 
PANY OF  THE  CITY  OF  NEW  YORK, 
Appt., 


v. 


UNITED  STATES. 

Government  contract — construction  of— duration 

— effect  on  title — *o««.  how  compensated. 
See  15  Otto.      154  US  671 


1.  Where  one  contracted  to  furnish  the  Poatoffloe- 
Department  with  adhesive  stamps,  and  to  keep  on 
hand  a  sufficient  quantity  to  meet  all  its  orders,  to 
be  paid  for  on  deli  very ;  held,  that  the  United  States 
were  under  no  obligation  to  pay  until  there  had  been 
a  requisition  by  the  department,  and  a  delivery  in 
conformity  therewith. 

2.  The  contract  being:  limited  to  a  fixed  period  ; 
held,  that  the  United  8tatee  were  not  bound  to  order 
nor  the  appellant  to  deliver,  after  the  end  of  that 
time. 

a  The  stock  on  hand,  although  manufactured  and 
stored  under  the  supervision  of  an  agent  of  the  de- 
partment, remained  the  property  of  the  contractor 
until  delivered. 

4.  If  loss  occurred  by  the  failure  of  the  United 
States  to  call  for  the  whole  stock  on  hand  before  the 
end  of  the  term,  it  was  compensated  for  in  the  pay- 
ment for  whant  was  delivered. 

[No.  216.] 

Argued  Mar.  7,  188S.    Decided  Mar.  to,  1882. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  sufficiently  stated  by  the  court 
See,  also,  14  Ct.  CI.,  74. 

Messrs.  John  R.  Dos  Psvssos  and  William 
McMichael  for  appellant. 

Mr.  Samuel  P.  Phillips,  Solicitor- Gen., 
for  appellee. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  appellant  by  its  several  contracts  sued  on 
was  bound  to  furnish  the  Postofflce  Department 
all  the  adhesive  postage-stamps  that  might  be 
required  during  a  period  ending  on  the  80th  day 
of  April,  1877.  As  part  of  the  several  contracts, 
also,  it  bound  itself  to  keep  on  hand  at  all  times 
a  stock  of  the  several  denominations  of  stamps, 
sufficient  to  meet  all  the  orders  of  the  depart- 
ment, and  to  provide  against  any  and  all  con- 
tingencies likely  to  occur,  so  that  each  and  every 
order  might  be  promptly  filled.  For  this  the 
United  States  agreed  to  pay  at  the  stipulated 
prices  for  all  stamps  delivered,  and  by  express 
stipulation  this  was  to  be  "full  compensation 
for  everything  required  to  be  done  or  furnished 
under"  the  contracts.  Deliveries  were  to  be 
made  at  the  postofflce  in  New  York,  or  the  de- 
partment in  Washington.  From  this  it  is  ap- 
parent there  was  no  liability  on  the  part  of  the 
United  States  to  pay  until:  1,  there  had  been  a 
requisition  by  the  department;  and  2,  a  delivery 
in  conformity  with  what  was  required.  The 
contracts  were  limited  to  a  fixed  period.  The 
United  States  were  neither  bound  to  order,  nor 
the  appellant  to  deliver  after  the  end  of  the 
term.  Although  the  stock  on  hand  was  manu- 
factured and  stored  under  the  supervision  of  an 
agent  of  the  department,  it  remained  the  prop- 
erty of  the  appellant  until  delivered  under  the 
contracts.  The  inspection  and  supervision  of 
the  agent  during  the  manufacture  and  storage 
were  to  guard  against  losses  and  frauds,  and  to 
insure  promptness  in  delivery.  The  ownership 
was  not  changed  until  the  delivery  which  the 
contracts  provided  for  was  complete.  If  loss 
occurred  by  reason  of  the  failure  of  the  United 
States  to  call  for  the  whole  stock  on  hand  be- 
fore the  end  of  the  term,  it  was  compensated 
for  in  the  payment  for  what  was  delivered. 
Such  was  the  express  agreement  of  the  rwrties. 

The  judgment  it  affirmed. 
True  oopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 
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REUBEN  T.  POLLARD  and  STEPHEN 
PETTU8,  Partners  ai  Pot.i.akd,  Pkttub  A 
Co.,  Plfs.  in  Err., 

v. 

H.  J.  VINTON. 

(See  8.  C,  16  Otto,  7-12.) 

BiU  of  lading,  it$  effect-authority  to  give,  for 
goods  not  received— -righto  of  assignee. 

1.  The  legal  character  and  effect  of  a  bill  of  lading 
stated  In  reference  to  its  negotiable  quality. 

8.  Neither  the  master  of  a  Teasel  nor  the  shipping 
agents  of  steamboats  on  the  rivers  of  the  interior,  at 
points  where  they  receive  and  deliver  cargo,  have 
authority  to  bind  the  vessel  or  its  owners  by  giving 
a  bill  of  lading  for  goods  or  cargo  not  received  for 
shipment. 

a  8uch  a  bill  of  lading  being  outside  of  the  power 
conferred  by  the  agent's  authority.  Is  void  In  the 
hands  of  a  person  who  may  have  afterwards.  In 
good  faith,  taken  it  and  advanced  money  on  it 
[No.  140.1 

Argued  Dee.  21, 1881.   Decided  Mar.  to.  188t. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 
The  case  is  stated  by  the  court 
Messrs.  E.  EUery  Anderson  and  Thomas 
W.  Bullitt,  for  plaintiffs  in  error: 

1.  Cobb  &  Co.  were  the  general  agents  of  the 
defendants  in  error,  in  the  business  of  signing 
■and  issuing  bills  of  lading. 

See  Story,  Agen.,  Sec.  17;  Sm.  Merc.  L.,  59; 
Butler  v.  Maples,  9  Wall.,  786  (76  U.  8.,  XIX., 
823). 

2.  The  acts  and  declarations  of  a  general 
agent  are  binding  on  his  principal,  if  within  the 
scope  of  bis  authority,  although  by  those  acts 
he  violates  private  instructions. 

North  River  Ban*  v.4y»uM\8Hill,262;  Walsh 
v. Hartford  Fire  Ins.  Co., 19  N.Y.,5;  Merchants' 
Bank  v. State  Bank, 10  Wall.  ,604  (77  U. 8.  ,XIX. , 
1008);  P.db  B.  B.  B.Co.v.  Derby,  14  How.,  468; 
Story,  Agen.,  sec.,  126,  127,  462;  Dougherty  v. 
IF«to,7Nev.,868. 

3.  The  act  of  a  general  agent  is  within  the 
scope  of  the  authority  conferred, when  acts  con- 
fessedly authorized  being  compared  with  the 
net  which  is  questioned,  the  appearance  of  the 
two  acts  cannot  be  distinguished. 

N.  T.  db  N.  H.R.R.  Co.v.  Schuyler,  84N.Y., 
80;  Mechanics'  Bank  v.  N.  T.  db  N.  H.  B.  B. 
'fc.,18  N.Y.,599;  Farmers'  dsM.Bankv.  Butclir 
n*  db  Drovers'  Bank,  16  N.  Y.,  142;  Oriswold  v. 
Haven.HH  N.  Y.,  598;  Tome  v.Parkersburg  B.B. 
Co., 99  Md.,86. 

4.  There  has  been  no  final  adjudication  by 
this  court  of  the  question  presented  on  this  ap- 
peal. 

In  the  following  cases  it  has  been  held  that 
•carriers  are  responsible  to  bona  fide  holders  for 
valuable  consideration  of  bills  of  lading  issued 
by  their  freight  agent,  in  the  form  usually 
adopted  by  them,  although  at  the  time  of  their 
issue  no  goods  had  been  received  by  the  carrier. 

Armoury.  Mich. Cent.  B.  B. Co.,  65N.Y.,  Ill; 
Sioux  City  db  P.  B.  B.  Co.  v.  First  Nat.  Bk.,  10 
Neb.,  556;  Wichita  Sav.  Bank  v.  A.,T.  dbS.F.B. 
B.Co.,20  Kan.,  519;  see  also,  Relyea  v.  N.  H.  R. 
M.Co.,42  Conn. ,579;  McNeil  v.  Hitt.l  Woolw., 

•Head  notes  by  Mr.  Justice  Mtt.tjr. 


Not*.— Negotiability  and  transfer  of  MB  of  lading: 
e'Tect  of  transfer.  See  note  to  Shaw  v.  Nat.  Bank,  101 
U.  8..  XXV.,  888. 
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96;  Bradstreet  v.HeranJt  Blatchf .  ,11C;  Farmers' 
db  Mechanics'  Banky.ErieBy.Co.,12  N.Y.,188. 

6.  The  ceaseless  movement  of  the  various 
products  of  agriculture  and  of  manufacture,  and 
the  enormous  increase  in  the  number  and  vol- 
ume of  mercantile  transactions,  in  all  of  which 
the  bill  of  lading  performs  an  indispensable  and 
useful  office,  entitle  that  instrument  to  the  full 
protection  of  every  rule  of  law  which  can  in- 
crease the  faith  and  credit  to  be  given  to  it. 

6.  There  is  no  force  in  the  objection  that  the 
plaintiffs  in  error  acquired  no  greater  right  than 
their  assignor  against  the  defendant.  The  in- 
jury done  by  the  defendant  to  the  plaintiffs  in 
error  is  caused  by  the  false  statement  contained 
in  the  bill  of  lading,  and  it  is  well  settled  law, 
that  a  principal  will  be  responsible  for  his 
agent's  misrepresentations,  not  only  to  the  per- 
son to  whom  such  misrepresentation  is  made, 
but  also  to  any  other  person  who  may  be  in- 
jured thereby,  provided  such  injury  result  from 
the  ordinary  and  natural  use  of  the  instrument 
containing  the  misrepresentation. 

Eaton,  etc.  Co.  v.Avery,89  N.  Y.,  81;  Morgan 
v.  «W<Wy,62N.Y..819;  Bruffv.  jratf,86N.Y.. 
200;  Thomas  v.  Winchester, 6N.  Y.,  897;  JIT.  71 
dt  N.  H.  B.  B.  Co.  v.  Schuyler,  84  N.  Y.,  60. 

The  objection  that  the  bill  is  not  negotiable, 
is  hardly  consistent  with  the  decisions  relating 
thereto. 

The  Vaughanv.  The  Telegraph,  14  Wall., 258 
(81  U.  8.,  XX.  ,807);  Merchants'  Bank  v.  Union 
B.  B.  d  Trans.  Co.,  69  N.  Y.,878;  Mean  v. 
Waples,  8  Hous.  (Del.),  581;  2  Dan.  Neg.  Inst, 
sec.  1727;  Moore  v.  Metropolitan  Nat.  Bfc.,55N. 
Y. ,  41 :  Armour  v.  Mich.  Cent.  JU2L  G>. ,  65  N.  Y. , 
111. 

Messrs.  B.  H.  Bristow  and  Augustus  E. 

Willson,  for  defendant  in  error: 

1.  Bills  of  lading  issued  by  a  shipping  agent 
do  not  bind  his  principal,  unless  issued  for 
goods  actually  received. 

This  principle  has  usually  comeup  for  appli- 
cation on  bills  of  lading  wrongfully  issued  by 
the  master  ;  but  his  authority  in  this  respect  does 
not  differ  from  that  of  other  shipping  agents. 

Jessel  v.  Bath,  L.  R.  2  Ex. ,267;  Deanv.King, 
22  Ohio  St.,  186;  BaU.  db  0.  B.  B.  Co.  v.  WU- 
kens,  44  Md.,  11;  Robinson  v.  Memphis  dx.,  R 
R.Co.,9  Fed.  Rep.,  129;  Hickoxv.  Buckingham, 
18  How.,  182-191  (59  U.  S.,  XV.,  841-845). 

The  last  of  the  above  cases  is  the  leading 
American  case  on  this  subject.  The  rule  there 
laid  down  has  been  generally  followed. 

See.  Sears  v.  Wingato,  8  Allen,  108;  id  Nat. 
Bk.  v.  Walbridge,19  Ohio  St.  ,419;  Dean  v.  Kino, 
22  Ohio  St.,  186:  Fellows  v.  Steamer  Powell,  16 
La.  Ann.,  816;  Hunt  v.  Miss.  Cent.  B.  Co.,  29 
La.  Ann. ,446;  Louisiana  Bk. v.  LateilU,52  Mo., 
880;  B.  dt  0.  B.  B.  Co.  v.  Wilkens,  44  Md.,  11. 

The  rule  has  been  regarded  as  finally  settled 
in  the  Federal  court. 

Bulkley  v.  Naumkcag  dx.  Co.  ,24  How. ,  886, 398 
(65 U. 8., XVI., 599, 602);  ThcDelawarc.U  Wall, 
579,  602(81  U.  8.,  XX.,  779,788);  The  Loon.l 
Blatchf. ,246;  Tlie  Joseph  Grant.l  Biss.,193;  The 
Bark  Edwin,  1  Sprague,  477. 

It  was  settled  in  the  same  way  in  Englnnd  be 
fore  ScJiooner  Freeman  v.  Buckingham,  and  has 
not  since  been  disturbed. 

Grant  v.  Norway,  10  C.  B.,665;  Coleman  v. 
Riches.  16 C.B.,  104;  Hvbberstyv.  Warrf,8Excb.. 
880;  Jessel  v.  Bath,  L.  R,  2Exch.,287;  Broun 
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v.  The  Powell  Duffryn  Coal  Co.,L.  R..10C.  P., 
-662;  so  in  Scotland;  McLean  v.  Fleming, h.~R., 
2  Sc.  App.,  128. 

2.  Whether  or  nut  the  plaintiff  is  a  bona  fide 
assignee  for  value  is  immaterial. 

(a)  This  was  directly  held  in  all  the  cases 
cited  wider  the  first  point,  and  is,  therefore, 
law,  even  were  it  an  exception  to  a  general  rule. 

(b)  But  a  bill  of  lading  is  not  negotiable,  and 
Its  holder  can  give  by  transfer  no  better  title 
than  his  own. 

Benj.  Sales,  sec.  864;  1  Smith  L.C.  (Notes  to 
Lickbarrow  v.  Mason),  7  Am.  ed.,  1192,  1201; 
Down  v.  Perrin,  16  N.  Y.,  826;  StoUenwerck  v. 
Thacher.llti  Mass.,  224;  Shaw  v.  Railroad  Co., 
101  U.  8.,  657  (XXV.,  802). 

In  this  case  the  assignor,  having  taken  the 
simulated  bill  without  consideration,  held  it  by 
no  valid  title. 

(c)  And  even  negotiable  paper,  if  issued  by  an 
agent  without  authority,  is  no  more  than  a  for- 
gery in  the  hands  of  a  bona  fide  holder. 

1  Dan.  Neg.  Inst.,  sec.  809;  Lowell  dec.  Bank 
v.  Inhabitants  of  Winchester,  8  Allen,  109;  The 
Floyd  Acceptances,  7  Wall.,  666,  676  (74  U.  S., 
XIX.,  169,  173). 

8.  This  is  not  a  proper  case  for  the  applica- 
tion of  the  maxim,  that  where  one  of  two  inno- 
cent parties  must  suffer  by  the  misrepresenta- 
tions of  a  third,  "  It  is  more  reason  that  he  that 
employs  and  puts  a  trust  and  confidence  in  the 
deceiver,  should  be  a  loser." 

(a)  The  misrepresentations  relied  on  by  the 
plaintiffs,  were  not  those  of  the  agent. 

(M  The  agent's  misrepresentations,  were  not 
made  to  the  plaintiffs,  and  they  have  no  greater 
rights  than  their  assignors. 

Farmers'  dt  M.  Bk.  v.  Butchers'  AD.  Bk.,^6 
N.  Y.,  125,  140;  Orincold  v.  Haven,  25  N.  7 ., 
595,  604. 

(e)  No  authority,  past  or  present,  for  or  rati- 
fication of  the  misrepresentations,  can  be  im- 
puted to  the  principals. 

The  misrepresentations  were  not  made  in  the 
course  of  business,  or  for  the  principal's  benefit. 

See,  Lowell  Five  Cent  Savings  Bank  v.Inhab. 
of  Winchester,  8  Allen,  109. 

The  plaintiff  had  no  business  to  rely  on  the 
agent's  representations. 

B.  A  O.  R.  R.Co.v.  TP*&Wn*,44Md.,ll 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  defendant  in  error,  who  was  also  defend- 
ant below,  was  the  owner  of  a  steamboat  run- 
ning between  the  Cities  of  Memphis,  on  the  Mis- 
sissippi River,  and  Cincinnati,  on  the  Ohio 
River,  and  is  sued  on  a  bill  of  lading  for  the 
non-delivery  at  Cincinnati  of  one  hundred  and 
fifty  bales  of  cotton,  according  to  its  terms. 
The  bill  of  lading  was  in  the  usual  form,  and 
signed  by  E.  D.  Cobb  &  Co.,  who  were  the  gen- 
eral agents  of  Vinton  for  shipping  purposes  at 
Memphis,  and  was  delivered  to  Dickinson,  Will- 
iams &  Co.  at  that  place.  They  immediately 
drew  a  draft  on  the  plaintiffs  in  New  York, 
payable  at  sight,  for  §5,900,  to  which  they  at- 
tached the  bill  of  lading,  which  draft  was  duly 
iicccpted  and  paid.  No  cotton  was  shipped  on 
the  steamboat,  or  delivered  at  its  wharf  or  to 
its  agents  for  shipment,  is  stated  in  the  bill  of 
lading,  the  statement  to  that  effect  being  un- 
true. 

See  15  Ottc 


These  facts  being  undisputed,  as  they  are 
found  in  the  bill  or  exceptions,  the  court  in- 
structed the  jury  to  find  a  verdict  for  the  de- 
fendant, which  was  done,  and  judgment  ren-  '  8J 
dered  accordingly.  This  instruction  is  the  error 
complained  of  by  the  plaintiffs. 

A  bill  of  lading  is  an  instrument  well  known 
in  commercial  transactions,  and  its  character 
and  effect  have  been  defined  by  judicial  decis- 
ions. In  the  bands  of  the  holder  it  is  evidence 
of  ownership,  special  or  general,  of  the  prop- 
erty mentioned  in  it,  and  of  the  right  to  receive 
said  property  at  the  place  of  delivery.  Notwith- 
standing it  is  designed  to  pass  from  hand  to 
hand,  with  or  without  indorsement,  and  is  ef- 
ficacious for  its  ordinary  purposes  in  the  hands 
of  the  holder,  it  is  not  a  negotiable  instrument 
or  obligation  in  the  sense  that  a  bill  of  exchange 
or  a  promissory  note  is.  Its  transfer  docs  not 
preclude,  as  in  those  cases,  all  inquiry  into  the 
transaction  in  which  it  originated,  because  it 
has  come  into  hands  of  persons  who  have  inno- 
cently paid  value  for  it.  The  doctrine  of  bona 
fide  purchasers  only  applies  to  it  in  a  limited 
sense. 

It  is  an  instrument  of  a  twofold  character.  It 
is  at  once  a  receipt  and  a  contract.  In  the  for- 
mer character  it  is  an  acknowledgment  of  the 
receipt  of  property  on  board  his  vessel  by  the 
owner  of  the  vessel.  In  the  latter  it  is  a  con- 
tract to  carry  safely  and  deliver.  The  receipt 
of  the  goods  lies  at  the  foundation  of  the  con- 
tract to  carry  and  deliver.  If  no  goods  arc  act- 
ually received,  there  can  be  no  valid  contract  to 
carry  or  to  deliver. 

To  these  elementary  truths  the  reply  is,  that 
the»agent  of  defendant  has  acknowledged  in 
writing  the  receipt  of  the  goods,  and  promised 
for  him  that  they  should  be  safely  delivered, 
and  that  the  principal  cannot  repudiate  the  act 
of  nis  agent  in  this  matter,  because  it  was  with- 
in the  scope  of  his  employment. 

It  will  probably  be  conceded  that  the  effect 
of  the  bill  of  lading  and  its  binding  force  on 
the  defendant  is  no  stronger  than  if  signed 
by  himself  as  master  of  his  own  vessel.  In  such 
case  we  think  the  proposition  cannot  be  success- 
fully disputed  that  the  person  to  whom  such  a 
bill  of  lading  was  first  delivered  cannot  hold  the 
signer  responsible  for  goods  not  received  by  the 
carrier. 

Counsel  for  plaintiffs,  however,  say  that  in 
the  hands  of  subsequent  holders  of  such  a  bill 
of  lading,  who  have  paid  value  for  it  in  good 
faith,  the  owner  of  the  vessel  is  estopped  by  the 
policy  of  the  law  from  denying  what  he  has 
signed  his  name  to  and  set  afloat  in  the  public  t®] 
market.  However  this  may  be,  the  plaintiffs' 
counsel  rest  their  case  on  the  doctrine  of  agency, 
holding  that  defendant  is  absolutely  responsible 
for  the  false  representations  of  his  agent  in  the 
bill  of  lading. 

But  if  we  can  suppose  there  was  testimony 
from  which  the  lury  might  have  inferred  either 
mistake  or  bad  faith  on  the  part  of  Cobb  &  Co. , 
we  arc  of  opinion  that  Vinton,  the  ship-owner, 
is  not  liable  for  the  false  statement  in  the  bill 
of  lading,  because  the  transaction  was  not  with- 
in the  scope  of  their  authority. 

If  we  look  to  the  evidence  of  the  extent  of 
their  authority,  as  found  in  the  bill  of  excep- 
tions, it  is  this  short  sentence: 

"  During  the  month  of  December,  1878"  (the 
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date  of  the  bill  of  lading),  "the  linn  of  E.  D. 
Cobb  &  Co.,  of  Memphis,  Tennessee,  were  au- 
thorized agents  of  the  defendant  at  Memphis, 
with  power  to  solicit  freights  and  to  execute  and 
deliver  to  dappers  bills  of  lading  for  freight 
sliippedon  defendants  steamboat, Ben.  Franklin." 

This  authority  to  execute  and  deliver  bills  of 
lading  has  two  limitations,  namely:  they  could 
only  be  delivered  to  shippers,  and  they  could  on- 
ly be  delivered  for  freight  shipped  on  the  steam- 
boat. 

Before  the  p~wer  to  make  and  deliver  a  bill 
of  lading  could  arise,  some  person  must  have 
shipped  poods  on  the  vessel.  Only  then  could 
there  be  a  shipper,  and  only  then  could  there  be 
goods  shipped.  In  saying  this  we  do  not  mean 
that  the  goods  must  have  been  actually  placed 
on  the  deck  of  the  vessel.  If  they  came  within 
the  control  and  custody  of  the  olliccrs  of  the 
boat  for  the  purpose  of  shipment,  the  contract 
of  carriage  bad  commenced  and  the  evidence  of 
it  in  the  form  of  a  bill  of  lading  would  be  bind- 
ing. But  without  such  a  delivery  there  was  no 
contract  of  carrying  and  the  agents  of  defend- 
ant had  no  authority  to  make  out'. 

They  had  no  authority  to  sell  cotton  and  con- 
tract for  delivery.  They  had  no  authority  to  sell 
bills  of  lading.  They  had  no  power  to  execute 
these  instruments  and  go  out  and  sell  them  to 
purchasers.  No  man  had  a  right  to  buy  such 
a  bill  of  lading  of  them,  who  had  not  delivered 
them  the  goods  to  be  shipped. 

Such  is  not  only  the  necessary  inference  from 
the  definition  of  the  authority  under  which  they 
1 101  Acted,  as  found  in  the  bill  of  exceptions,  but 
1  1  such  would  be  the  legal  implication  if  thejr  re- 
lation to  defendant  had  been  stated  in  more  gen- 
eral terms.  The  result  would  have  been  the 
same  if  it  had  been  merely  stated  that  they  were 
the  shipping  agents  of  the  owner  of  the  vessel 
at  that  point. 

It  r.ppears  to  us  that  this  proposition  was  dis- 
tinctly adjudged  by  this  court  in  the  case  of  The 
Freeman  v.  Buckingham,  18  How.,  182  [59  U. 
S.,  XV.,  341]. 

In  that  case  the  schooner  was  libeled  in  admi- 
ralty for  failing  to  deliver  flour  for  which  the 
master  had  given  two  bills  of  lading,  certifying 
that  it  had  been  delivered  on  board  the  vessel 
at  Cleveland,  to  be  carried  to  Buffalo  and  safely 
delivered.  The  libelants,  who  resided  in  the 
City  of  New  York,  had  advanced  money  to  the 
consignee  on  these  bills  of  lading,  which  were 
delivered  to  them.  It  turned  out  that  no  such 
flour  had  ever  been  shipped,  and  that  the  mas- 
ter had  been  induced,  by  the  fraudulent  orders 
of  a  person  in  control  of  the  vessel  at  the  time, 
to  make  and  deliver  the  bills  of  lading  to  him, 
and  that  he  had  sold  the  drafts  on  which  libel- 
ants had  paid  the  money  and  received  the  bills 
of  lading  in  good  faith. 

A  question  arose  how  far  the  claimant,  who 
was  the  real  owner,  or  general  owner,  of  the  ves- 
sel could  be  bound  by  the  acts  of  the  master,  ap- 
pointed by  one  to  whom  he  had  confided  the  con- 
trol of  the  vessel,  and  the  court  held  that,  hav- 
ing consented  to  this  delivery  of  the  vessel,  he 
was  bound  by  all  the  acts  by  which  a  master 
could  lawfully  bind  a  vessel  or  its  owner. 

The  court  in  further  discussing  the  question 
Bays:  "Even  if  the  master  had  been  appointed  by 
the  claimant,  a  willful  fraud  committed  by  bim 
on  third  persons  by  signing  false  bills  of  lading 
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would  not  be  within  his  agency.  If  the  signer 
of  a  bill  of  lading  was  not  the  master  of  .he  ves- 
sel no  one  would  suppose  the  vessel  bound;  and 
the  reason  is  because  the  bill  is  signed  by  one 
not  in  privity  with  the  owner.  But  the  same 
reason  applies  to  a  signature  made  by  a  master 
out  of  the  course  of  his  employment.  The  taker 
assumes  the  risk  not  only  of  the  genuineness  of 
the  signature,  and  of  the  fact  that  the  signer  was 
master  of  the  vessel,  but  also  of  the  apparent  au- 
thority of  the  master  to  issue  tfie  bill  of  lading. 
We  say  the  apparent  authority,  because  any  se-  |Uj 
cret  instructions  by  the  owner,  inconsistent  with 
the  authority  with  which  the  master  appears  to 
be  clothed,  would  not  affect  third  persons.  But 
the  master  of  a  vessel  has  no  more  apparent  au- 
thority to  sign  bills  of  lading, than  he  has  to  sign 
bills  of  sale  of  the  shin.  He  has  an  apparent 
authority  if  the  ship  be  a  general  one  to  sign 
bills  of  lading  for  cargo  actually  shipped;  and 
be  has  also  authority  to  sign  a  bill  of  sale  of  the 
ship  when,  in  case  of  disaster,  his  power  of  sale 
arises.  But  the  authority  in  each  case  arises  out 
of,  and  depends  upon,  a  particular  state  of  facts. 
It  is  not  an  unlimited  authority  in  one  case  more 
than  in  the  other;  and  his  act  m  either  case  does 
not  bind  the  owner  even  in  favor  of  an  innocent 
purchaser,  if  the  facts  on  which  his  power  de- 
pended did  not  exist;  and  it  is  incumbent  upon 
those  who  arc  about  to  change  their  condition 
upon  the  faith  of  his  authority,  to  ascertain  the 
existence  of  all  the  facts  upon  which  his  author- 
ity depends." 

And  the  court  cites  as  settling  the  law  in  this 
way  in  England,  the  cases  of  Grant  v.  Norway, 
2  Eng.  L.  &  Eq.,  837  [IOC.  B. ,  6651 ;  Hubbersty 
v.  Ward,  18  Eng.  L.  &  Eq.,  551  [8  Exch.,  330b 
and  CoU)nan  v.  Riches,  29  Eng.  L.  &  Eq. ,  323 
[16  C.  B.,  104].  Also,  Walter  v.  Brewer,  11 
Mass.,  99;  see,  also,  McLean  v.Fleming.li.  R.,  2 
H.  of  L.,  128; Mad.,  L.of  Mcrch.  Ship.. 368,369. 

It  seems  clear  that  the  authority  of  E.  D.  Cobb 
&  Co.,  as  shipping  agents,  cannot  be  greater 
than  that  of  the  master  of  a  vessel  transacting 
business  by  his  ship  in  all  the  ports  of  the  world. 

And  we  are  unable  to  see  why  this  case  is  not 
conclusive  of  the  one  before  us,  unless  we  are 
prepared  to  overrule  it  squarely.  The  very  ques- 
tion of  the  power  of  the  agent  to  bind  the  ownei 
by  a  bill  of  lading  for  goods  never  received,  and 
of  the  effect  of  such  a  bill  of  lading  as  to  inno* 
cent  purchasers  without  notice,  were  discussed 
and  were  properly  in  the  case,  and  were  decided 
adversely  to  the  principles  on  which  plaintiffs 
counsel  insist  in  this  case.  Numerous  other 
cases  are  cited  in  the  brief  of  counsel  in  support 
of  these  views,  but  we  deem  it  unnecessary  to  l**J 
give  them  more  special  notice. 

The  case  of  R.  B.  Co.  v.  Schuyler,  84  N.  T., 
65,  is  much  relied  on  by  counsel  as  opposed  to 
this  principle. 

Whatever  may  be  the  true  rule  which  char- 
acterizes actions  of  officers  of  a  corporation  who 
are  placed  in  control  as  the  governing  force  of 
the  corporation,  which  actions  are  at  once  a 
fraud  on  the  corporation  and  the  parties  with 
whom  they  deal,  and  bow  far  courts  may  yet  de- 
cide to  hold  the  corporations  liable  for  such  ex- 
ercise of  power  by  their  officers,  they  can  have 
no  controlling  influence  over  cases  like  the  pres- 
ent. In  the  one  before  us  it  is  a  question  of  pure 
agency,  and  depends  solely  on  the  power  con- 
fided to  the  agent 
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In  the  other  case  the  officer  it  the  corporation 
for  many  purposes.  Certainly  a  corporation  can 
be  charged  with  no  intelligent  action,  or  with 
entertaining  any  purpose,  or  committing  any 
fraud,  except  as  this  intelligence,  this  purpose, 
this  fraud  is  evidenced  by  the  actions  of  its  offi- 
cers. And  while  it  may  be  conceded  that  for 
many  purposes  tbey  are  agents  and  are  to  be 
treated  as  the  agents  of  t  he  corporation  or  of  the 
corporators,  it  is  also  true,  that  for  some  pur- 
poses they  are  the  corporation,  and  their  acts  as 
such  officers  are  its  acts. 

We  do  not  think  the  case  of  the  R.  R.  Co.  v. 
Schuyler  presents  a  rule  for  this  case. 

Tltc  judgment  of  the  Circuit  Court  it  affirmed. 

Pollard  et  al.,  v.  U.  8.  Mail  Line  Company. 
No.  141. 

This  case  is  identical  with  that  of  the  mime 
plaintife  v.  Vinton,  just  decided.   The  bill  of 
exceptions  being  identical,  except  in  the  name 
of  the  defendant  and  the  steamboat  owned  by  it. 
The  judgment  it,  therefore,  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 

Cited-38  Hun,  508. 


1 24 1    NATIONAL  STEAM  NAVIGATION  COM- 
PANY (Limited),  Appt., 

t. 

JOSEPH  W.  DYER  et  al. 
AHD 

JOSEPH  W.  DYER  et  al.,  Appts., 

v. 

NATIONAL  STEAM  NAVIGATION  COM, 
PANY  (Limited). 

(See  8.  C,  "  The  Scotland,"  16 Otto,  24-«.) 

Act  of  March  S,  1861— -limited  liability— mari- 
time law,  how  far  operative— law  of  coUieion 
— thip-ownen  pleading  statute— form  of  decree 
— surrender  of  ship— rule  of  damages  for  goods 
lost — market  value. 

•1.  The  Limited  Liability  Act  of  1861,  reproduced 
in  the  Revised  Statutes  in  sections  4282,  etc.,  applies 
to  owners  of  foreign  as  well  as  domestic  vessels;  and 
to  acts  done  on  the  high  seas  as  well  as  in  waters  of 
the  United  States,  except  when  a  collision  occurs 
between  two  vessels  of  the  same  foreign  nation,  or 
licrhaps  of  two  foreign  nations  having  the  same 
maritime  law. 

2.  The  maritime  law  of  the  United  States,  as  found 
in  the  statute,  is  tbo  same  as  the  general  maritime 
law  of  Europe,  and  is  different  from  that  of  Great 
Britain  in  this,  that  the  former  gauges  the  lia- 
bility by  the  value  of  the  ship  and  freight  after  the 
loss  or  Injury,  and  the  latter  by  their  value  before 
the  loss  or  injury,  not  exceeding  £15  per  ton. 

3.  The  maritime  law  is  only  so  for  operative  as  law 
in  any  country  as  it  is  adopted  by  the  laws  and 
usages  of  that  country.  The  principles  laid  down 
on  this  subject  in  Norwich  Co.  v.  Wright,  13  Wall., 
104  (80  U.  8..  XX.,  585],  and  in  The  Lotta wanna,  21 
W.i0.,558[88  17.  S.,  XXII.,  854],  re-asserted  and  af- 
firmed. 

4.  The  courts  of  every  country  will  administer  Jus- 
tice according  to  its  laws,  unless  a  different  law  be 
shown  to  apply ;  and  this  rule  applies  to  transac- 
tions taking  puce  on  the  high  seas.    If  a  collision 

•Head  notes  by  Mr.  Justice  Bradley. 
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occur  on  the  high  seas  between  two  vessels,  contro- 
versies arising  therefrom  will  be  governed  in  the 
courts  of  this  country  by  our  laws,  unless  the  two 
colliding  ships  belong  to  the  same  foreign  country, 
or,  perhaps,  to  different  countries  using  the  same 
law,  when  they  will  be  governed  by  the  laws  of  the 
country  to  which  they  belong. 

5.  Ship-owners  may  avail  themselves  of  the  defense 
of  limited  responsibility  by  answer  or  plea  as  well 
as  by  the  form  of  proceeding  prescribed  by  the  rules 
of  this  court,  at  least  so  far  as  to  obtain  protection 
against  the  libelants  or  plaintiffs  in  the  suit.  Those 
rules  were  not  intended  to  restrict  them,  but  to  aid 
tbem  in  bringing  into  concourse  those  having  claims 
against  them  arising  from  the  acts  of  the  master  or 
crew. 

6.  If  the  owners  plead  the  statute,  a  decree  may  be 
made  requiring  them  to  pay  into  court  the  limited 
amount  for  which  they  are  liable,  and  distributing 
said  amount  pro  rata  amongst  the  parties  claiming 
damages.  Such  a  proceeding  in  a  court  of  admiralty 
would  be  an  "  appropriate  proceeding  "  under  the 
statute. 

7.  It  is  not  necessary  that  ship-owners  should  sur- 
render and  transfer  the  ship  in  order  to  claim  the 
benefit  of  the  law.  That  is  only  one  mode  of  relief. 
They  may  plead  their  immunity  and.  if  found  in,  or 
confessing,  fault,  may  abide  a  decree  against  them 
for  the  value  of  ship  and  freight  as  found  by  the 
proofs. 

8.  The  rule  of  damages,  in  case  of  goods  lost  or  de- 
stroyed on  the  high  seas  by  the  fault  of  those  in 
charge,  is  the  price  or  value  of  the  goods  at  the  place 
of  shipment,  with  all  charges  of  lading.  Insurance 
and  transportation  and  interest  at  six  per  cent  per 
annum,  but  without  any  allowance  for  anticipated 
profits. 

9.  When  the  goods  have  no  market  value  at  the 
place  of  shipment,  resort  may  be  had  to  other  means 
of  ascertaining  their  actual  value,  such  as  the  price 
which  they  usually  bring  at  the  port  of  destination, 
with  a  fair  deduction  for  profits  and  charges. 

[Nos  10,48.] 
Argued  Apr.  19,  1881.  Decided  Mar.  SO,  188 t. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Messrs.  William  Allen  Boiler,  Thomas 
E.  SUUman  and  John  Chetwood,  for  National 
Steam  Nav.  Co.,  respondent 

Messrs.  J sunes  C.  Carte.",  H.  J.  Scudder 
and     H.  Ohoate,  for  libelants. 

Messrs.  Benedict,  Toft  0%  Benedict  for  Rol- 
lins, libelant. 

Mr.  Everett  P.  Wheeler,  by  leave  of  court,  filed 
a  brief  in  behalf  of  interested  parties  on  the  ques- 
tion of  the  limitation  of  liability  of  owners  of 
vessels. 

Mr.  Justice  Bradley  delivered  tbe  opinio* 
of  the  court : 

The  steamship  Scotland,  belonging  to  the  Na-  19** 
tional  Steam  Navigation  Company,  a  Corpora-  1  1 
tion  of  Great  Britain,  sailed  from  New  York 
for  Liverpool  on  the  1st  of  December,  1866,  with 
freight  and  passengers;  and  after  reaching  the 
high  sea,  opposite  Fire  Island  light,  ran  into 
the  American  ship  Kate  Dyer,  bound  from 
Callao,  in  the  Republic  of  Peru  to  New  York, 
laden  with  a  cargo  of  guano.  The  Kate  Dyer 
immediately  sank  and  ship  and  cargo  were 
totally  lost.  The  steamship  suffered  so  severely 
from  the  collision  that  she  put  back,  but  was 
unable  to  get  further  than  the  middle  ground 
outside  and  south  of  Sandy  Hook,  where  she 
also  sank  and  became  a  total  loss,  with  the 
exception  of  some  stripping  of  ship's  material, 
consisting  of  anchors,  chains,  rigging  and  cabin 
furniture  got  from  her  by  tbe  Coast  Wreck- 
ing Company  before  she  went  down.  Libels 
in  personam  were  filed  in  the  District  Ceurt 
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for  the  Eastern  District  of  New  York  against 
the  Steam  Navigation  Company  by  the  own- 

[26]  era  of  the -Kate  Dyer  the  Peruvian  Govern 
ment.  owner  of  hei  cargo,  and  by  a  passenger 
and  some  of  the  crew  who  lost  certain  effects 
by  the  sinking  of  the  ship.  Personal  service 
of  process  not  being  obtainable,  the  marshal 
attached  another  vessel  belonging  to  the  Steam- 
ship Company,  lying  in  the  Port  of  New  York, 
which  was  duly  claimed  and  released  on  stipu- 
lation, and  the  Steamship  Company  appeared 
and  responded  to  the  libel.  The  answer  admit- 
ted the  collision,  but  denied  that  The  Scot- 
land was  In  fault,  and -further  alleged  as  follows: 
Respondents  further  answering  say,  that  said 
steamer  Scotland  was  by  said  collision  sunk  and 
destroyed,  and  that  there  is  no  liability  in  per- 
sonam against  these  respondents  for  said  loss  of 
the  Kate  Dyer."  Proofs  being  taken,  the  dis- 
trict court  rendered  a  decree  m  favor  of  the 
libelants,  which,  on  appeal  to  the  circuit  court, 
was  substantially  affirmed.  The  owners  of  the 
Kate  Dyer  were  awarded  $66,000  with  interest; 
the  owners  of  the  cargo,  $57,875  with  interest; 
and  the  passengers  and  crew  upwards  of  $1 1,000 
with  interest. 

On  the  trial  in  the  circuit  court,  the  respond- 
ents, besides  contesting  the  question  of  fault  and 
general  liability,  again  insisted  upon  the  bene- 
fit of  the  limited  liability  law,  and  proposed,  for 
adoption  by  the  court  a  certain  finding  of  fact 
and  conclusion  of  law  looking  to  that  end. 
The  finding  of  fact  was  substantially  adopted 
by  the  court  as  follows  : 

"The  steamer  was,  by  reason  of  the  said  col- 
lision and  in  consequence  thereof,  so  injured 
that  although  at  once  put  about,  she  could 
only  reach  the  'outer  middle,'  so  called,  on  the 
west  side  of  the  channel  south  of  Sandy  Hook, 
where  she  sank  and  became  a  total  loss,  ex- 
cept that  a  large  amount  of  anchors,  chains, 
rigging  and  cabin  furniture,  of  the  value  of 
several  thousand  dollars,  was  saved  from  her 
and  delivered  to  the  agent  of  the  respondents. 
She  earned  no  freight,  the  voyage  being  broken 
up.  The  passage  money  paid  in  advance  by 
the  passengers  was  $1,703.65;  of  this  $225  was 
refunded  to  such  of  them  as  could  not  wait  to 
be  transported  by  the  respondents  in  another 
vessel  of  their  line ;  the  remaining  passengers 
were  forwarded  by  The  Queen  and  the  expense 

121]  charged  to  The  Scotland.  Irrespective  of  the 
carriage  of  the  passengers  by  The  Queen,  the  re- 
spondents paid  return  money  as  above,  $225, 
and  the  expenses  of  bringing  the  passengers  tu 
New  York,  and  taking  care  of  them  before  they 
were  reshipped,  $566.83,  in  all  $791.83;  the 
balance  of  the  passage  money,  $911.82,  was 
credited  to  The  Queen  and  charged  to  The  Scot- 
land." 

The  conclusion  of  law  proposed  and  insisted 
on  by  the  respondents  as  legitimately  arising 
upon  this  fact  was  as  follows,  to  wit : 

' '  The  liability  of  the  respondents,  as  own- 
ers of  the  said  steamship  Scotland,  did  not  ex- 
tend beyond  the  value  of  their  interest  in  the 
vessel  and  her  pending  freight  at  the  time  of 
the  collision;  and  the  vessel  having  been  lost  by 
the  collision,  and  no  freight  or  passage  money 
earned,  the  respondents  are  thereby  discharged 
from  any  liability  on  account  thereof." 

The  circuit  court,  as  before  stated,  refused 
any  relief  grounded  on  the  limited  liability  law, 
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but  made  a  decree  against  he  respondents  for 
the  total  amount  of  damages  sustained  by  the 
various  parties  in  interest.  To  this  conclusion 
the  respondents  excepted. 

Both  parties  appealed  from  the  aeaee,  and 
the  case  is  now  before  us  for  review.  The  ap- 
peal of  the  libelants  was  based  on  what  they 
supposed  to  be  an  erroneous  conclusion  of  the 
court,  in  reference  to  the  allowance  of  interest; 
and  the  estimation  of  the  value  of  the  cargo. 

The  principal  question  raised  and  argued  on 
this  appeal  is,  whether  the  Steamship  Company 
is  entitled  to  the  benefit  of  a  limited  responsi- 
bility equal  to  the  value  of  the  steamship  and 
freight  after  the  collision  occurred ;  a  liability 
which,  in  this  case,  as  the  vessel  and  freight 
were  a  total  loss,  would  only  amount  to  the 
value  of  the  articles  saved  by  the  wrecking  com- 
pany. It  is  contended  by  the  Company  that  it 
is  entitled  to  the  benefit  of  such  limitation  either 
under  the  general  maritime  law,  or  under  the 
Act  of  Congress  of  1851  [9  Stat,  at  L.,  635]. 
On  the  other  side,  it  is  contended  that  the  gen- 
eral maritime  law  on  this  subject,  if  there  be 
any,  is  not  in  force  in  this  country;  and  that  the 
benefit  of  the  Act  of  Congress  cannot  be  claim- 
ed by  foreign  vessels.  It  is  further  contended 
by  the  libelants  that  the  Steamship  Company,  [28] 
even  if  it  might  have  had  the  benefit  of  the 
rule,  failed  to  take  the  proper  steps  for  obtain- 
ing it ;  first,  in  not  filing  a  petition  according 
to  the  rules  of  this  court;  and  secondly,  in  not 
surrendering  the  property  recovered  from  the 
wreck,  or  its  proceeds. 

In  the  case  of  the  Norwich  Co.  v.  Wright,  13 
Wall.,  116  [80  U.  8.,  XX.,  589],  we  bad  occa- 
sion to  state,  that  the  general  maritime  law  of 
Europe  only  charges  innocent  owners  to  the  ex- 
tent of  their  interest  in  the  ship  for  the  acts  of 
the  master  and  crew,  and  that  if  the  ship  is  lost 
their  liability  is  at  an  end.   This  rule  is  laid 
down  in  several  places  in  the  ancient  Code  called 
the  Coneolato  del  Mare  and  in  many  other  au- 
thorities which  are  quoted  and  commented  up- 
on by  Judge  Ware  in  the  case  of  The  Rcbeten,  1 
Ware,  188;  and  it  is  specifically  formulated  in 
various  national  ordinances  and  codes, amongst 
others,  in  the  Marine  Ordinance  of  Louis  XIV., 
adopted  in  1681.    Emerigon,  in  his  treatise  on 
Contracts  "a  la  Grosse,"  says  :    "  The  owners 
of  the  ship  are  bound  in  toltdum  by  everything 
which  the  captain  does  in  the  course  of  the  voy- 
age for  the  promotion  of  the  voyage.       *  * 
But  this  action  tM  solidum  docs  not  exist  against 
the  owners  further  than  according  to  the  inter- 
est which  they  have  in  the  body  of  the  ship  : 
hence,  if  the  ship  perish,  or  if  they  abandon 
their  interest,  they  are  no  longer  liable  for  any- 
thing.   It  is  thus  that  the  maritime  laws  of  the 
Middle  Age  have  dircctcti ;  such  is  the  Liw 
which  is  observed  iu  the  North;  and  such  is  the 
regulation  of  our  own  ordinance;"  and  he  refers 
to  the  Contolato  and  other  authorities.  The 
text  of  the  French  ordinance,  which  is  regarded 
as  merely  formulating  the  old  customary  law.is 
as  follows:  "The  owners  of  ships  are  responsi- 
ble for  the  acts  of  the  master,  but  they  become 
discharged  therefrom  by  abandoning  the  ship 
and  freight." 

But  whilst  this  is  the  rule  of  the  general  mari- 
time law  of  Europe,  it  was  not  received  as  law  in 
England,  nor  in  this  country,  until  made  so  by 
statute.   The  English  statutes,  indeed,  have 
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not  yet  adopted,  to  its  full  extent,  the  maritime 
law  on  this  subject.  They  make  the  owners 
responsible  to  the  value  of  shin  and  freight  at 
the  time  of  the  injury,  tint  is,  immediately  be- 
f291  *ore  *ke  *nJurv'  although  the  ship  be  destroyed 
I  1  or  injured  by  the  same  act,  or  afterwards  in  the 
same  voyage;  whilst  our  law  adopts  the  mari- 
time rule  of  graduating  the  liability  by  the 
value  of  the  ship  after  the  injury,  as  she  comes 
back  into  port,  and  the  freight  actually  earned; 
and  enables  the  owners  to  avoid  all  responsibil- 
ity by  giving  up  ship  and  freight,  if  still  in 
existence,  in  whatever  condition  the  ship  may 
be,  and,  without  such  surrender,  subjects  them 
only  to  a  responsibility  equivalent  to  the  value 
of  the  ship  and  freight  as  rescued  from  the  dis- 
aster. 

But,  whilst  the  rule  adopted  by  Congress  is 
the  same  as  the  rule  of  the  general  maritime 
law,  its  efficacy  as  a  rule  depends  upon  the  stat- 
ute, and  not  upon  any  inherent  force  of  the 
maritime  law.  As  explained  in  The  Lottawanna, 
21  Wall.,  558  [88  U.  8.,  XXII.,  6541,  the  mari- 
time law  is  only  so  far  operative  as  law  in  any 
country  as  it  is  adopted  by  the  laws  and  usages 
of  that  country;  and  this  particular  rule  of  the 
maritime  law  had  never  been  adopted  in  this 
country  until  it  was  enacted  by  statute.  There- 
fore, whilst  it  is  now  a  part  of  our  maritime 
law,  it  is,  nevertheless,  statute  law,  and  must 
be  interpreted  and  administered  as  such.  Then, 
does  it  govern  the  present  case? 

In  administering  justice  between  parties  it  is 
essential  to  know  by  what  law  or  cod'7  or  sys- 
tem of  laws,  their  mutual  rights  are  to  be  dt 
tennined.  When  they  arise  in  a  particular  coun- 
try or  State,  they  are  generally  to  be  determined 
by  the  laws  of  that  State.  Those  laws  pervade 
all  transactions  which  take  place  where  they 
prevail,  and  give  them  their  color  and  legal 
effect.  Hence  if  a  collision  should  occur  in 
British  waters,  at  least  between  British  ships, 
and  the  injured  party  should  seek  relief  in  our 
courts,  we  would  administer  justice  according 
to  the  British  law,  so  far  as  the  rights  and  lia- 
bilities of  the  parties  were  concerned,  provided 
it  were  shown  what  that  law  was.  If  not  shown, 
we  would  apply  our  own  law  to  the  case.  In 
the  French  or  Dutch  tribunals  they  would  do 
the  same.  But,  if  a  collision  occurs  on  the  high 
seas,  where  the  law  of  no  particular  State  has 
exclusive  force,  but  all  are  equal,  any  forum 
called  upon  to  settle  the  rights  of  the  parties 
would,  prima  facie,  determine  them  by  its  own 
law  as  presumptively  expressing  the  rules  of 
justice;  but  if  the  contesting  vessels  belonged  to 
the  same  foreign  nation,  the  court  would  as- 
sume that  they  were  subject  to  the  law  of  their 
[30]  Nation  carried  under  their  common  flag,  and 
would  determine  the  controversy  accordingly. 
If  they  belonged  to  different  Nations,  having 
different  laws,  since  it  would  be  unjust  to  ap- 
ply the  laws  of  either  to  the  exclusion  of  the 
other,  the  law  of  the  forum,  that  is,  the  mari- 
time law  as  received  and  practiced  therein, 
would  properly  furnish  the  rule  of  decision. 
In  all  other  cases,  each  Nation  will  also  admin- 
ister justice  according  to  its  own  laws.  And  it 
will  do  this  without  respect  of  persons,  to  the 
stranger  as  well  as  to  the  citizen.  If  it  be  the 
legislative  will  that  any  particular  privilege 
should  be  enjoyed  by  its  own  citizens  alone, 
express  provision  will  be  made  to  that  effect 
8ee-15  Otto. 


Some  laws,  it  is  true,  are  necessarily  special  in 
their  application  to  domestic  ships,  such-  as: 
those  relating  to  the  forms  of  ownership,  char- 
ter-party, and  nationality  ;  others  follow  the  ves- 
sel wherever  she  goes,  as  the  law  of  the  flag, 
such  as  those  which  regulate  the  mutual  rela- 
tions of  master  and  crew,  and  the  power  of  the 
master  to  bind  the  ship  or  her  owners.  But  tbr 

great  mass  of  the  laws  are,  or  are  intended  to 
e,  expressive  of  the  rules  of  justice  and  right 
applicable  alike  to  all. 

The  Act  of  Congress  creating  a  limited  re- 
sponsibility of  ship-owners  in  certain  cases,  first 
passed  March  8,  1851  T9  S.tat.  at  L.,  G35],  and 
reproduced  in  sections  1282-4289  of  the  Revised 
Statutes,  is  general  in  its  terms,  extending  to  all 
owners  of  vessels  without  distinction  or  discrim- 
ination. It  declares  that  "  The  liability  of  the 
owner  of  any  vessel  for  any  embezzlement,  loss 
or  destruction,  by  any  person,  of  any  property, 
goods  or  merchandise,  shipped  or  put  on  board 
of  such  vessel,  or  for  any  loss,  damage  or  in- 
jury by  collision,  or  for  any  act,  matter  or 
thing,  loss,  damage  or  forfeiture,  done,  occa- 
sioned or  incurred.without  the  privity  or  knowl- 
edge of  such  owner  or  owners,  shall,  In  no  case, 
exceed  the  amount  or  value  of  the  interest  of 
such  owner  in  such  vessel,  and  her  freight  then 
pending."  This  statute  declares  the  rule  which 
the  law-making  power  of  this  country  regards 
as  most  just  to  be  applied  in  maritime  cases. 
The  great  carrying  trade  by  land  is  governed 
by  substantially  the  same  principle;  being  in 
the  hands  of  corporate  associations,  whose  mem- 
bers are  not  personally  liable  for  acts  of  the  em- 
ployes, but  risk  only  the  amount  of  their  capital 
stock  in  the  corporation.  The  doctrine  of  re- 
spondeat superior,  it  is  true,  applies  to  the  cor- 
porations themselves ;  but  that  does  not  inter- 
fere with  the  personal  immunity  of  the  share-  I31  J 
holders.  Whenever  the  public  interest  requires 
the  employment  of  a  great  aggregation  of  capi- 
tal, exposed  to  immense  risk,  some  limitation 
of  responsibility  is  necessary  in  order  that  men 
may  be  induced  to  contribute  to  the  enterprise. 
As  Grotius  says,  in  reference  to  this  very  mat- 
ter of  ship-owners,  "Men  would  be  deterred 
from  owning  and  operating  ships,  if  they  were 
subject  to  the  fear  of  an  indefinite  liability  for 
the  acts  of  the  master."  Jure  B.  &  P.,  lib.  II., 
ch  XL,  sec.  18. 

But  it  is  enough  to  say,  that  the  rule  of  lim- 
ited responsibility  is  now  our  maritime  rule.  It 
is  the  rule  by  which,  through  the  Act  of  Con- 
gress, we  have  announced  that  we  propose  to 
administer  justice  in  maritime  cases.  We  sec 
no  reason,  in  the  absence  of  any  different  law 
governing  the  case,  why  it  should  not  be  applied 
to  foreign  ships  as  well  as  to  our  own,whenevcr 
the  parties  choose  to  resort  to  our  courts  for  re- 
dress. Of  course  the  rule  must  be  applied,  if 
applied  at  all,  as  well  when  it  operates  against 
foreign  ships  as  when  it  operates  in  their  favor. 

English  cases  have  been  cited  to  show  that 
the  courts  of  that  country  hold  that  their  stat- 
utes prior  to  1882, which,  in  generality  of  terms, 
were  similar  to  our  own,  did  not  apply  to  for- 
eign ships.  See,  The  Nostra  Signora  ae  los  Do- 
lores, 1  Dod.,  287;  The  CartJohan  [cited  fa  TJie 
'Dundee],  1  Hagg.,  118;  The  Oirolamo,  8  Hagg., 
186;  TheZollveretn,  1  Swab.,  96;  Cope  v.  Doherty, 
4  Kay.  &  J.,  867,  8.C..4  Jur.  (N.  8.),  451  [2 
DeG.  &  J.,  614];  S.  C.  on  App.,  4  Jur.  (N.  S\ 
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391;  8.  C,  4  our.  (N.  8.),  699;  The  Qen.  1. 8.  C. 
Co.  v.  Scfturmaru,  1J.  &  Hem.,  198;  The  Wild 
Ranger,  1  Lush.,  558, 9  Jur.  (N.  S.),  134.  We 
have  examined  these  cases.  So  far  as  they  stand 
on  general  grounds  of  argument,  the  most  im- 
portant consideration  seems  to  be  this,  that  the 
British  Legislature  cannot  be  supposed  to  have 
intended  to  prescribe  regulations  to  bind  the 
subjects  of  foreign  States,  or  to  make  for  them 
a  law  of  the  high  sea ;  and  that  if  it  had  so  in- 
tended, it  could  not  have  done  it.  This  Is  very 
true.  No  Nation  has  any  such  right.  Each 
Nation,  however,  may  declare  what  it  will  ac- 
cept and,  by  its  courts,  enforce  as  the  law  of  the 
sea,  when  parties  choose  to  resort  to  its  forum 
for  redress.  And  no  persons  subject  to  its  ju- 
risdiction, or  seeking  justice  in  its  courts,  can 

1 32]  complain  of  the  determination  of  their  rights 
by  that  law,  unless  they  can  propound  some 
other  law  by  which  they  ought  to  be  judged ; 
and  this  they  cannot  do  except  where  both  par- 
ties belong  to  the  same  foreign  Nation;  in  which 
case,  it  is  true,  they  may  well  claim  to  have  their 
controversy  settled  by  their  own  law.  Perhaps 
a  like  claim  might  be  made  where  the  parties 
belong  to  different  Nations  having  the  same 
system  of  law.  But  where  they  belong  to  the 
country  in  whose  forum  the  litigation  Is  insti- 
tuted, or  to  different  countries  having  different 
systems  of  law,  the  court  will  administer  the 
maritime  law  as  accepted  and  used  b"  its  own 
sovereignty. 

The  English  courts  say  that,  as  foreigners  are 
not  subject  to  their  law,  nor  entitled  to  its  bene- 
fits, they  will  resort  to  the  general  law  of  general 
liability  when  foreigners  are  litigants  before 
them.  Where  do  they  find  such  general  law? 
In  the  law  of  naturc.or  the  civil  or  common  law? 
Is  not  the  maritime  law,  as  their  own  Legisla- 
ture or  national  authority  has  adopted  it,  as  im- 
perative as  either  of  these?  Docs  it  not,  in  the 
British  judicial  conscience,  stand  for  the  law  of 
nature,  or  general  justice?  As  for  the  civil  and 
common  laws,  they  are  only  municipal  laws 
where  they  have  the  force  of  laws  at  all.  The 
better  grounds  for  the  English  decisions  seem 
to  be  the  peculiar  terms  of  the  Acts  of  Parlia- 
ment on  the  subject,  and  the  supposed  policy 
of  those  Acts,  as  being  intended  for  the  en- 
couragement of  the  British  marine.  From  these 
considerations,  as  grounds  of  construction,  the 
conclusion  may  have  been  properly  deduced, 
that  the  law  was  intended  to  be  confined  to 
British  ships.  The  Question,  it  is  true,  has 
ceased  to  be  of  practical  importance  in  England, 
since  the  Act  of  1802,  25  and  26  Vict.,  eh.  63, 
by  which  the  owners  of  any  ship,  British  or 
foreign,  are  not  to  be  answerable,  without  their 
actual  fault  or  privity,  for  any  loss  or  damage 
to  person  or  property,  to  an  amount  exceeding 
£15  per  ton  of  the  ship's  registered  tonnage, 
or  its  equivalent,  in  case  of  foreign  ships.  But 
the  former  English  decisions  are  thought  to  have 
a  bearing  on  our  law,  because  the  Acts  of  Par- 
liament to  which  they  related,  in  their  principal 
clauses,  were  conceived  in  the  same  broad  and 
general  terms  as  our  Act  of  Congress.  Some  of 
the  clauses  of  the  British  Acts,  however,  rclat- 

133]  mS  to  registered  tonnage  and  other  particulars, 
admittecT  only  a  special  application  to  British 
ships;  and  perhaps  these  clauses  did  require  a 
restricted  construction  of  the  whole  Acts  to  such 
ships. 
1004 


But  there  is  no  demand  for  such  a  narrow 
construction  of  our  statute,  at  least  of  that  part 
of  if  which  prescribes  the  general  rule  of  limited 
responsibility  of  ship-owners.  And  public  pol- 
icy, in  our  view,  requires  that  the  rules  of  the 
maritime  law  as  accepted  by  the  United  States, 
should  apply  to  all  alike,  as  far  as  it  can  prop- 
erly be  done.  If  there  are  any  specific  provis- 
ions of  our  law  which  cannot  be  applied  to  for- 
eigners, or  foreign  ships,  they  are  not  such  as 
interfere  with  the  operation  of  the  general  rule 
of  limited  responsibility.  That  rule  and  the 
mode  of  enforcing  it  arc  equally  applicable  to 
all.  They  arc  not  restricted  by  the  terms  of  the 
statute  to  "any  nationality  or  domicil.  Wc  think 
they  should  not  be  restricted  by  construction. 
Our  opinion,  therefore,  is  that  in  this  case,  the 
National  Steamship  Company  was  entitled  to 
the  benefit  of  the  law  of  limited  responsibility. 

But  it  is  objected  that  the  appellants  did  not 
properly,  and  in  due  time,  claim  the  benefit  of 
the  law*.  Under  this  head,  it  is  strenuously  con- 
tended, that  the  appellants  did  not  comply  with 
the  rules  of  this  court  adopted  in  December 
Term,  1871.  Without  adverting  to  the  fact  that 
these  rules  were  not  in  existence  until  long  after 
this  litigation  had  l>cen  pending,  wc  may  say, 
once  for  all,  that  they  were  not  intended  to  re- 
strict parties  claiming  the  benefit  of  the  law, 
but  to  aid  them.  Some  form  of  proceeding  was 
necessary  to  enable  ship-owners  to  bring  into 
concourse  the  various  parties  claiming  damages 
against  them,  for  injuries  sustained  by  mishaps 
to  the  ship  or  cargo,  where  they  were  entitled,  or 
conceived  themselves  entitled,  to  the  law  of  lim- 
ited responsibility;  and  where  they  were  sub- 
jected or  liable  to  actions  for  damages  at  the 
suit  of  the  parties  thus  injured.  The  rules  re- 
ferred to  were  adopted  for  the  purpose  of  for- 
mulating a  proceeding  that  would  give  f ullpro- 
tection  to  the  ship-owners  in  auch  a  case.  They 
were  not  intended  to  prevent  them  from  avail- 
ing themselves  r  f  any  other  remedy  or  process 
which  the  lav  itself  might  entitle  them  to 
adopt.  They  ./ere  not  intended  to  prevent  a 
defense  by  way  of  answer  to  a  libel,  or  plea  to 
an  action,  if  the  ship-owers  should  deem  such 
a  mode  of  pleading  adequate  to  their  protection. 
It  is  obvious  that  in  a  cose,  like  the  present, 
where  all  the  parties  injured  arc  represented  as 
libelants  or  interveners  in  the  cause,  an  answer 
setting  up  the  defense  of  limited  responsibility, 
is  fully  adequate  to  give  the  ship-owners  all  the 
protection  which  they  need. 

But,  it  is  objected  that  they  did  not  follow  the 
statute.by  giving  up  and  conveying  to  a  trustee, 
the  stripping*  of  the  wreck  and  the  pending 
freight.  It  is  sufficient  to  say,  that  the  law  does 
not  require  this.  It  contains  two  distinct  and 
independent  provisions  on  the  subject.  One  is, 
that  the  ship-owners  shall  l>c  liable  only  to  the 
value  of  the  ship  and  freight;  the  other  is,  that 
they  may  be  discharged  altogether  by  surrender- 
ing the  ship  and  freight.  If  they  failed  to  avail 
themselves  of  the  latter,  they  arc  still  entitled 
to  the  benefit  of  the  former  kind  of  relief.  The 
primary  enactment,  in  section  4283.R.  S. ,  is,  that 
the  liability  of  the  owner  for  any  loss  or  dam- 
age without  his  privity  or  knowledge,  shall,  in 
.no  case  exceed  the  amount  or  value  of  his  in- 
terest in  the  vessel  and  her  freight,  then  pend- 
ing. Two  modes  for  carrying  out  this  law  are 
then  prescribed,  one  in  section  4284,  and  the 
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other  in  section  4385.  By  section  4284,  a  pro 
rata  recovery  against  the  ship-owner  is  given  to 
the  various  parties  injured  *'  in  proportion  to 
their  respective  losses;"  and  it  is  added:  "For 
that  purpose  the  freighters  and  owners  of  the 
property,  and  the  owner  of  the  vessel,  or  any 
of  them,  may  take  the  appropriate  proceedings 
in  any  court,  for  the  purpose  of  apportioning 
the  sum  for  which  the  owner  of  the  vessel  may 
be  liable,  among  the  parties  entitled  thereto." 

The  other  mode  of  attaining  the  benefit  of 
the  law  is  prescribed  by  section  4285,  which  de- 
clares, that '  'It  shall  be  deemed  a  sufficient  com- 
pliance on  the  part  of  such  owner,  with  the  re- 
quirements of  this  title,  if  he  shall  transfer  his 
interest  in  such  vessel  and  freight,  for  the  ben- 
efit of  such  claimants,  to  a  trustee,  to  be  ap- 
pointed by  any  court  of  competent  jurisdiction, 
etc.,  from  and  after  which  transfer  all  claims 
and  proceedings  against  the  owner  shall  cease." 
This  last  proceeding  the  respondents  did  not  see 
[351  A*  t°  adopt;  but  that  does  not  deprive  them  of 
the  benefit  of  the  preceding  section. 

As  to  the  form  of  proceeding  necessary  to  give 
the  respondents  the  benefit  of  section  4254, 
which  declares  that  either  party  "  May  take  the 
appropriate  proceedings  in  any  court,  for  the 
purpose  of  apportioning  the  sum  for  which  the 
owner  of  the  vessel  may  be  liable,"  what  more 
"  appropriate  proceeding  "  could  be  taken  for 
this  purpose,  where  all  the  parties  are  before  a 
court  of  admiralty,  and  where  the  ship-owners 
plead  their  exemption  under  the  statute,  than 
to  give  a  decree  against  them  for  the  amount  of 
their  liability,  and  to  distribute  the  sum  amongst 
the  parties  entitled  to  it? 

It  seems  to  us  that  no  additional  rules  are 
necessary  to  attain  the  object  of  the  law  in  the 
case.  It  is  plain  enough  to  execute  itself .  If 
there  are  parties,  not  represented  in  the  suit, 
who  have  claims  for  damages,  it  istne  respond- 
ents' fault  for  not  bringing  them  in,  as  they 
might  have  done  after  the  Kules  of  1871  were 
adopted,  by  pursuing  the  remedy  pointed  out  in 
those  rules.  But,  as  to  the  actual  libelants  and 
interveners  in  tl  3  suit,  there  is  no  reason  in  the 
world,  why  the  respondents  should  not  be  de- 
creed to  pay  the  value  of  the  ship's  strippings 
and  remnants  into  court,  nor  why  such  amount 
should  not  be  distributed  pro  rata  amongst  the 
claimants. 

We  think  that  this  should  have  been  done.  If 
any  further  inquiries  are  necessary  to  be  made, 
in  order  to  ascertain  the  proper  amount  to  be 
paid  by  the  respondents,  as  depending  upon  the 
value  of  the  articles  saved,  including  freight  or 
passage  money  realized,  the  court  below  can  in- 
stitute them  in  a  proper  way. 

The  question  raised  as  to  the  rule  of  damages 
which  should  be  adopted,  in  estimating  tLe  act- 
ual loss  of  the  owners  of  the  guano,  was  prop- 
erly decided  by  the  circuit  court.  The  rule  is, 
the  prime  cost  or  market  value  of  the  cargo  at 
the  place  of  shipment,  with  all  charges  of  lad- 
ing and  transportation,  including  insurance  and 
interest;  but  without  any  allowance  for  antici- 
pated profits.  When,  as  in  this  case,  the  goods 
have  no  ascertainable  market  value,  at  the  place 
of  shipment,  the  guano  being  a  natural  deposit 
owned  by  the  Peruvian  Government,  indirect 
means  must  be  resorted  to  for  the  purpose  of  as- 
certaining the  real  value  at  that  puce.  The  cir- 
cuit court  had  the  evidence  of  an  experienced 
See  15  Otto.  T).  S..  Book  26. 


merchant  on  this  subject,  who  based  his  esti- 
mate upon  the  price  for  which  the  goods  were  1 36] 
usually  sold  in  New  York,  with  a  fair  deduc- 
tion for  profits  and  expenses  of  every  kind. 
Under  the  circumstances  of  the  case  we  do  not 
see  that  any  juster  method  could  have  been 
adopted.  The  rate  of  interest  allowed,  six  per 
cent  per  annum,  was  the  proper  rate  in  such  a 
case.  See,  TheVaughanand  Telegraph.U  Wall., 
258  [81  U.  S.,  XX.,  807];  Murray  v.  Charming 
Betsey,  2  Cranch,64;  The  Anna  Maria,2  Wheat. , 
327;  The  Amiable  Nancy,  8  Wheat.,  546;  Smith 
v.  Condry,  1  How.,  28;  Williamson  v.  Barrett, 
18  How.,  101. 

In  conclusion,  our  decision  -is,  that  as  no  er- 
ror has  been  shown  in  any  part  of  the  decree 
below  except  on  the  question  of  limited  respon- 
sibility, the  tame  is,  in  all  respects,  affirmed  wit/i 
that  exception;  and  for  the  error  in  that  respect, 
the  decree  of  the  Circuit  Court  mutt  be  reverted, 
to  far  at  it  condemns  the  respondents  to  pay  tlte 
whole  amount  of  damage  sustained  by  the  libel- 
ants and  intcrvenert;  and  the  cause  mutt  be  re- 
manded, with  instructions  to  modify  the  decree 
and  taJce  such  further  proceedings  as  may  be  nec- 
essary to  carry  out  Vie  principles  laid  down  in 
this  opinion. 

As  to  the  costs  of  the  litigation  up  to  the  time 
the  appeal  was  taken  to  this  court,  the  decree  of 
the  Circuit  Court  will  not  be  disturbed,  inas- 
much as  the  respondents  did  not  place  them 
selves  alone  on  the  defense  of  limited  responsi 
bility.but  contested  the  question  of  fault  and  any 
liability  whatever,  which  was  found  against 
them. 

As  to  the  costs  of  this  appeal,  we  think  that 
no  costs  should  be  decreed  to  either  party 
aguinst  the  other.  The  question  before  the  Cir- 
cuit Court  was  a  new  one,  upon  which  there 
was  wide  room  for  difference  of  opinion;  and 
neither  court  nor  parties  had  any  precedents  to 
guide  or  direct  them  as  to  the  mode  of  proceed- 
ing. Tliereforc,  each  party  will  be  decreed  to  pay 
their  own  costs  on  this  appeal. 

True  copy.  Te*<t : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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UNITED  STATE*..  Appi., 

9. 

THE  DIX  ISLAND  GRANITE  COMPANY. 
(See  S.  C,  18  Otto,  87-41.) 

Construction  of  contract. 

Where  one  contracted  to  deliver  granite  for  the 
construction  of  a  building  by  the  United  States, 
and  the  latter  stipulated  to  pay  "  the  sum  of  sixty- 
five  cents  per  cubic  foot  for  all  stones  when  the 
quarried  dimensions  do  not  exceed  twenty  cubic 
feet  in  each  stone,  and  one  cent  additional  for 
every  oubic  foot  of  those  having  such  dimensions 
exceeding  twenty  feet  ;"  held,  that  as  to  stones 
whose  dimensions  exceed  twenty  cubic  feet,  the 
mode  of  ascertaining  the  pri  ce  is  to  add  to  the  sixty- 
five  cents  as  many  cents  as  there  are  cnbic  feet  In 
the  stone,  and  this  sum  will  constitute  the  price  per 
cubic  foot. 

[No.  211.] 

Argued  Mar.  t,  1882.    Decided  Mar.  tO,  I""*. 

j^PPEAL  from  the  Court  of  Claims. 

Statement  of  the  case  by  Mr.  Justice  Field: 
The  Dix  Island  Granite  Company,  a  Corpo- 
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ration  created  under  the  laws  of  New  York,  is 
the  owner  of  quarries  of  granite  on  an  island  off 
the  coast  of  Maine,  caTid  Dix  Island;  and  on 
the  1st  of  September,  1869,  it  entered  into  a  con- 
tract with  the  United  States  to  supply  granite 
for  the  construction  of  a  building  for  a  postof- 
fice  in  the  City  of  New  York.  .  By  it  the  Com- 

Smy  agreed  to  deliver,  at  the  site  of  the  build- 
g,  all  such  stone  as  might  be  required  for  its 
construction,  "  wrought  and  dressed  in  such 
manner  and  style  of  workmanship"  as  might  be 
directed  by  the  United  States;  and  the  latter 
stipulated  to  pay  for  the  stone  delivered  "  The 
sum  of  sixty-five  cents  per  cubic  foot  for  all 
stones,  when  the  quarried  dimensions  do  not 
exceed  twenty  cubic  feet  in  each  stone,  and  one 
cent  additional  for  every  cubic  foot  of  those 
having  such  dimensions  exceeding  twenty  feet." 

Under  the  contract,  the  Company  delivered 
at  the  site  of  the  postofflce  building,  in  the  City 
of  New  York,  456,544  cubic  feet  of  granite,  of 
which  quantity  853,728  cubic  feet  were  in  stones 
the  quarried  dimensions  of  which  severally  ex- 
ceeded twenty  cubic  feet.  In  the  settlement  of 
the  account  of  the  Company,  the  parties  dis- 
agreed in  their  interpretation  of  the  last  clause, 
as  to  the  price  stipulated  per  cubic  foot  of  stones, 
the  general  dimensions  of  which  exceeded 
twenty  feet  The  Treasury  Department  con- 
strued the  clause  as  allowing  for  each  cubic 
foot  of  the  stone  sixty-five  cents,  and  one  cent 
additional  for  every  cubic  foot  exceeding  t  wenty, 
thus:  if  the  stone  contained  twenty-one  cubic 
feet,  the  price  for  each  cubic  foot  of  the  entire 
stone  was  to  be  sixty-six  cents;  if  it  contained 
twenty-two  cubic  feet,  the  price  for  each  was  to 
be  sixty-seven  cents,  and  so  on,  increasing  the 
price  one  cent  for  each  additional  cubic  foot. 
On  the  other  hand,  the  Company  construed  the 
clause  as  allowing  for  each  cubic  foot  of  the 
stone  sixty-five  cents,  and  one  cent  additional 
for  every  cubic  foot  of  the  entire  stone;  thus: 
if  the  stone  contained  twenty-one  cubic  feet, 
[38]  the  price  was  to  be  sixty-five  cents  plus  twenty- 
ot>o  cents,  that  is  eighty-six  cents  a  cubic  foot 
of  the  entire  stone;  if  it  contained  twenty-two 
cubic  feet,  the  price  was  to  be  eighty-seven 
cents,  and  so  on,  adding  to  the  sixty-five  cents 
one  cent  for  each  cubic  foot  of  the  entire  stone. 
The  difference  in  the  amounts  resulting  from 
the  two  interpretations  as  to  the  price  of  the 
granite  delivered  was  $70,745.74. 

The  amount  allowed  by  the  department  was 
paid  on  account,  the  question  of  the  construc- 
tion of  the  clause  being  reserved  for  judicial 
decision.  The  Company,  thereupon,  brought 
the  present  action  in  the  Court  of  Claims  for 
the  difference.  Other  demands  were  also  in- 
cluded in  the  action;  but  as  they  were  disal- 
lowed, and  the  Company  has  not  appealed,  no 
reference  need  be  made  to  them.  For  the  dif- 
ference in  the  price  of  the  stone,  mentioned 
above,  the  Company  recovered  judgment,  and 
the  case  ia  brought  here  for  review. 

Mr.  Samuel T.  Phillips,  Sdicitor^Oen., for 
appellant. 

Mestra.  Enoch  Totten  and  Benjamin  F. 
Butler,  for  appellee. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court:  t 

The  clause  of  the  contract  in  question,  upon 
the  interpretation  of  which  the  determination  of 
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this  case  must  depend,  divides  the  stones  to  be 
delivered  into  two  classes:  those  whose  dimen- 
sions do  not  exceed  twenty  cubic  feet,  and  those 
whose  dimensions  do  exceed  that  number  of 
cubic  feet.  For  those  of  the  first  class  the  price 
is  fixed  at  sixty-five  cents  a  cubic  foot  For 
those  of  the  second  class  the  price  per  cubic  foot 
is  fluctuating,  increasing  with  the  size  of  the 
stone;  but  the  mode  of  ascertaining  this  price 
is  prescribed.  It  is  to  add  to  the  sixty-five  cents 
as  many  cents  as  there  are  cubic  feet  in  the 
stone;  and  this  sum  will  constitute  the  price  per 
cubic  foot  The  lost  clause  must,  therefore, 
be  read  as  if  the  words  "  per  cubic  foot"  were 
inserted  in  it;  thus  "one  cent  additional  [per 
cubic  foot]  for  every  cubic  foot"  of  the  larger 
stones,  that  is,  for  the  whole  number  of  such 
feet  in  the  stone.  It  will  serve  to  iemove 
doubt  as  to  the  meaning  of  the.  clause  if  we  look 
at  it  with  the  insertion  of  these  words,  after  elim- 
inating the  provision  as  to  the  smaller  stones.  [391 
It  willthen  read  thus:  "  The  party  of  the  first 
part  hereby  covenants  and  agrees  to  pay  *  *  * 
the  sum  of  sixty-five  cents  per  cubic  foot  for 
all  stones  *  *  *  and  one  cent  additional 
[per  cubic  foot]  for  every  cubic  foot"  of  the 
stones;  that  is  sixty-five  cents  for  each  cubic 
foot  plus  one  cent  for  every  cubic  foot  in  the 
stone.  This  is  the  interpretation  for  which  the 
claimant  contends;  and  it  appears  to  us  to  be 
the  only  one  permissible  from  the  language 
used.  The  interpretation  adopted  by  the  Treas- 
ury Department  requires  the  interpolation  of 
terms  excepting  from  the  computation  the 
first  twenty  feet;  and  this  exception  is  incon- 
sistent with  the  provision  that  for  ' '  every  cubic 
foot"  of  the  larger  stones  an  additional  price  is 
to  be  paid. 

Nor  is  there  anything  unreasonable  in  the  in- 
creased price  for  the  larger  stones  required  by 
this  interpretation.  Svcry  contract  must  I  e 
considered  with  reference  to  the  subject  in  re- 
spect to  which  it  is  made,  and  its  language  con- 
strued accordingly.  It  was  stated  by  counsel 
on  the  argument,  and  the  fact  is  a  matter  of 
common  knowledge,  that  with  builders,  mate- 
rial men  and  architects,  the  value  and,  conse- 
quently, the  price,  of  dressed  building  stone, 
per  cubic  foot,  is  determined  by  the  size  of  the 
stone,  and  that  this  value  cumulates  with  the 
size;  thus:  the  value  of  a  cubic  foot  of  granite 
in  a  small  block,  weighing  a  single  ton,  for  ex- 
ample, is  much  less  than  the  value  of  a  cubic 
foot  in  a  larger  block  weighing  several  tons. 
The  difficulty  of  preparing  and  moving  blocks 
weighing  several  tons  is  very  much  greater  than 
that  of  preparing  and  moving  an  equal  quan- 
tity of  stone  in  small  blocks;  and  the  expense 
of  time  and  labor  must,  of  course,  be  propor- 
tionately greater. 

The  contract  compelled  the  Company  to  fur- 
nish "  all  such  stone"  as  might  be  required  in 
the  construction  of  the  postofflce  building.  It 
left  the  size  of  the  blocks  to  the  direction  of  the 
United  States.  They  might  have  called  for 
blocks  equal  in  size  to  some  of  those  furnished  fAJl, 
for  the  building  of  the  Treasury  Department,  1*°' 
which  are  said  to  contain  563  cubic  feet,  and  to 
weigh  forty-seven  tons.  The  dressing  and 
transportation  of  a  stone  of  such  a  size  would 
have  been  very  much  greater  than  the  dressing 
and  transportation  of  forty-seven  blocks,  each 
of  a  single  ton.    Wc  do  not,  therefore,  appre- 
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ciate  the  force  of  the  objection  urged  by  the 
Government,  to  the  construction  for  which  the 
claimant  insists,  that  instead  of  allowing  a  rate 
gradually  increasing  beyond  the  twenty  feet 
dimension,  it  requires,  to  quote  the  language 
of  counsel,  "  a  sudden  leap  at  one  point"  when 
the  dimensions  of  the  stone  pass  the  twenty  cu- 
bic feet  limit.  Had  the  Government  called  for 
blocks,  all  of  one  hundred  or  more  cubic  feet, 
as  it  might  have  done,  the  change  would  have 
been  as  much  against  the  interest  of  the  claim- 
ant as  the  supposed  benefit  to  him  by  the 
change  in  price  at  the  point  mentioned.  The 
reason  suggested,  and  we  cannot  say  that  it  is 
not  a  good  one,  for  having  a  fixed  price  for 
blocks,  not  exceeding  twenty  cubic  feet,  is  that 
blocks  of  that  size  and  weight  could  be  han- 
dled by  a  known  power,  for  which  provision 
was  made;  but  for  moving  stones  of  a  larger 
size  special  arrangements  would  be  required, 
depending  upon  their  dimensions  and  weight. 
It  may  well  be,  that  at  the  point  where  stones 
can  be  readily  handled,  and  beyond  which  spe- 
cial arrangements  are  required  to  move  them,  a 
great  change  should  be  made  in  the  price.  The 
Company  may  have  been  indifferent  as  to  their 
weight  and  size  under  a  specified  figure,  and 
yet  been  unwilling  to  furnish  any  of  a  larger 
size  without  a  greatly  increased  price. 

There  are  many  articles  in  commerce  whose 
value  is  greatly  increased  by  a  small  augmen- 
tation in  size,  and  they  are,  consequently,  sold 
at  a  cumulative  price,  as  their  dimensions  are 
enlarged.  Plate  glass  is  one  of  them.  Dia- 
monds are  another.  Such  increased  value  arises 
cither  from  the  greater  rarity  of  the  article  of 
the  larger  size,  or  the  greater  difficulty  in  its 
production  or  transportation.  The  cumulative 
character  of  the  price  in  the  present  case  is  not 
exceptional,  for  the  reasons  mentioned,  that  the 
difficulty  and  expense  of  moving  the  blocks  in- 
crease with  their  size.  It  is  stated  in  the  able 
opinion  of  one  of  the  Justices  of  the  Court  of 
Claims,  that  the  price  of  similar  stones  bought 
by  the  government  for  the  building  of  the 
Treasury  Department  was  seventy  cents  per 
foot  for  those  of  ten  feet,  eighty  cents  for  those 
of  twenty  feet,  ninety  cents  for  those  of  thirty 
feet,  and  so  on;  in  other  words,  that  there  was 
a  cumulative  price  for  every  additional  cubic 
foot  of  the  stone. 

Applying  the  contract  to  the  subject  to  which 
it  relates,  we  think  that  the  interpretation  placed 
by  the  Company  upon  the  clause  as  to  the  price, 
was  correct.  The  judgment  of  the  Court  of 
Claims  must,  therefore,  be  affirmed,  and  it  is  so 
ordered. 

Mr.  Justice  Miller— The  Chief  Justice,  Mr. 
Justice  Harlan  and  myself  dissent  from  the 
judgment  and  opinion  in  this  case. 
True  copy.  Teat : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


I  52  ]   WILLIAM  HENRY  SMITH,  Collector  of 
the  Port  ol  Chicago,  Plff.  in  Err., 
v. 

MARSHAL  FIELD  et  al. 
(8eeaC..15  0tto,SWM.) 
Jury  question — instruction  to  jury. 
L  Irian  action  to  recover  back  duties  on  goods  lm- 
See  15  Otto. 


ported,  as  illegally  exacted,  it  was  proper  for  thv 
court  to  leave  It  to  the  Jury  to  determine  whether 
the  goods  imported  were  such  as  were  meant  m  l 
described  in  the  statute  imposing  the  duty. 

2.  Where  a  special  instruction  to  the  Jury  asked 
was  substantially  a  repetition  of  that  given,  the 
court  may  refuse  to  give  it. 

[No.  213.] 

Submitted  Mar.  S,  1882.  Decided  Mar.  20, 1882. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  stated  by  the  court. 
Mr.  Samuel  F.  Phillip*.  Solicitor- Gen., 
for  plaintiff  in  error. 

Messrs.  John  H.  Thompson,  Edward  S. 
I  sham  and  Edwin  B.  Smith*  for  defendants 
in  error. 

Mr.  Justice  Held  delivered  the  opinion  of 
the  court: 

In  1878  the  defendant  in  the  court  below  was 
Collector  of  Customs  for  the  Port  of  Chicago; 
and  this  action  is  brought  to  recover  from  him 
the  amount  of  certain  duties,  alleged  to  have 
been  illegally  imposed  in  that  year  upon  goods 
of  the  plaintiffs.  It  appears  that  the  plaintiffs 
imported  into  the  United  States  from  France 
certain  articles  invoiced  as '  'white  linen  torchon 
laces  and  insertings;"  that  they  were  brought 
by  steamship  to  New  York,  thence  transported 
to  Chicago  under  internal  transportation  bonds, 
and  there  entered;  that  the  defendant,  as  Col- 
lector, decided  that  the  goods  were  subject  to  a 
duty  of  forty  per  cent  ad  valorem,  under  sched- 
ule C  of  section  2504  of  the  Revised  Statutes, 
as  a  manufacture  of  flax,  or  of  which  flax  was 
the  component  material  of  chief  value,  "  not 
otherwise  provided  for;"  and  exacted  that  duty. 
The  plaintiffs  claimed  that  the  goods  were  sub- 
ject to  a  duty  of  only  thirty  per  cent  ad  valorem 
as  "  thread  lace  and  insertings,"  which  is  the 
amount  prescribed  in  the  same  schedule  for  ar- 
ticles of  that  kind.  They  paid  the  difference, ten 
per  cent,  under  protest,  and  brought  this  action 
to  recover  back  the  amount. 

On  the  trial,  the  chief  point  in  controversy 
was,  whether  the  laces  in  question  were  em- 
braced in  the  description  of  '  thread  laces"  in 
the  schedule,  for,  if  so,  the  duties  upon  them 
were  fixed  at  thirty  per  cent  ad  valorem,  and 
they  were  not  subject  to  the  duty  exacted.of  forty 
percent  as  a  manufacture  of  flax,  or  of  which 
flax  was  a  component  part  of  chief  value  "  not 
otherwise  provided  for." 

The  evidence  produced  by  plaintiffs  tended 
to  show  that  the  terms  "  thread  lace  and  insert- 
ings," as  used  and  understood  among  commer- 
cial men  of  the  country,  included  all  laces  made 
of  thread  on  a  cushion,  with  bobbins  moved  by 
hand,  in  distinction  from  laces  made  by  ma- 
chinery or  with  needles;  that  they  have  a  spe 
cial  name  attached  to  them,  such  as  point  lace, 
torchon  lace,  Smyrna  lace,  and  the  like,  by 
which  their  style  and  kind  are  indicated;  and 
that  torchon  laces,  though  a  very  old  kind,  and 
not  imported  to  any  considerable  extent  untii 
within  a  few  years  past,  were  generally  knowr. 
as  thread  laces,  and  were  such  in  fact. 

The  evidence  produced  by  the  defendant 
tended  to  show  that  there  was  a  class  of  laces 
known  to  commerce,  and  to  dealers,  as  thread 
laces,  made  by  hand  on  cushions  with  bobbins, 
and  more  particularly  designated  as  English, 
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French  or  German  laces,  which  were  supposed 
to  be  made  of  linen  thread,  but  which  were  in 
fact  composed  chiefly  of  a  fine  cotton  thread, 
with  only  one  large  linen  thread  running 
through  the  pattern  to  mark  the  figures;  that 
torchon  laces  were  not  known  as  4  'thread  laces," 
but  only  by  their  special  designation;  and  that 
torchon  and  Smyrna  laces  and  some  Saxony 
laces  were  all  that  were  made  of  linen  thread  by 
hand  on  cushions  with  bobbins. 

The  court  left  it  to  the  jury  to  determine 
whether  the  torchon  lace  imported  by  the  plaint- 
iffs was  "  thread  lace,'  such  as  is  meant  and  de- 
scribed in  the  statute;  and  instructed  them  that 
if  it  did  not  come  under  that  general  designa- 
tion, they  should  find  for  the  defendant;  that  it 
made  no  difference  whether  the  lace  was  known 
to  commerce  at  the  time  the  law  was  enacted- 
that,  if  brought  into  use  afterwards,  and  yet 
came  under  the  general  designation  of  "thread 
lace,"  the  government  must  accept  the  duty  im- 

r_41   posed  by  the  law  upon  that  article. 

I  °*  J  The  defendant  requested  a  special  instruction, 
that  if  the  jury  believed  from  the  evidence  that 
the  torchon  lace  did  not  come  within  the  class 
known  as  thread  lace,  designated  and  intended 
as  such  by  the  statute  when  it  was  enacted  they 
should  find  that  it  was  not  a  thread  lace.  This 
instruction  the  court  refused  to  add  to  that  al- 
ready given,  and  an  exception  was  taken.  The 
jury  found  for  the  plaintiffs,  and  the  case  is 
brought  here  for  review. 

The  record  does  not  disclose  any  error.  The 
instruction  of  the  court  was  correct.  The  spe- 
cial instruction  asked  was  substantially  a  repe- 
tition of  that  given,  and,  therefore,  unneces- 
sary; there  was  evidence  upon  which  the  jury 
could  find  its  verdict,  and  no  legal  reason  is 
shown  why  it  should  be  disturbed.  The  judg- 
ment is,  therefore,  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 
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MOSES  TAYLOR,  Plff.  in  Err., 
v. 

CITY  OF  YPSILANTI. 

(See  8.  C,  15  Otto,  60-73.) 

Conditional  donation  of  bond*  to  a  railroad — 
construction  of  law. 

1.  Under  the  Michigan  Statute  of  March  22, 1800, 
the  donation  by  a  city  of  its  bonds  to  aid  in  the  con- 
struction of  a  railroad,  mar  be  upon  such  conditions 
as  are  prescribed  by  popular  vote,  and  a  condition 
so  prescribed  that  the  citizens  of  suoh  city  should 
receive  suoh  bonds  to  an  amount  equal  to  the  stock 
they  might  subscribe  and  pay  for  (not  exoeeding-  the 
amount  of  the  bonds  donated),  is  valid. 

2.  This  court  reiterates  the  rule  that  the  rights  of 
the  parties  to  suits  on  municipal  bonds  are  to  be  de- 
termined according  to  the  law  as  it  was  Judicially 
construed  to  be  when  the  bonds  in  question  were 
put  on  the  market  &s  commercial  paper,  and  cannot 

Nora.— Jurisdiction  of  U.  8.  Supreme  Court  to  de- 
clare state  law  void  as  in  conflict  with  state  constitu- 
tion; to  revise  decrees  of  state  courts  as  to  construc- 
tUm  of  state  laws;  power  of  state  courts  to  construe 
their  own  statutes.  Bee  note  to  Jackson  v.  lAmphire, 
28  U.  8.  (3  Pet.),  280. 

It  is  for  state  courts  to  construe  their  own  statutes: 
Supreme  Court  wiii  not  review  their  decisions,  except 
when  specially  authorized  to  by  statute.  See  note  to 
Commercial  Bk.  v.  Buckingham.  46  U.  8.  (6  How.), 
SI?. 
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be  impaired  by  a  subsequent  altered  construction 
of  the  law. 

[Mo.  158.] 

Argued  Nov.  99,1881.    Decided  Mar.  SC.  '88*. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 
The  case  is  stated  by  the  court. 
Messrs.  Elijah  W.  Meddaugh  A  George  F. 
Edmund  a.  and  Asldey  Pond,  for  plaintiff  in  er 
ror. 

Mr.  Hiram  J.  Besvkea,  for  defendant  in 
error. 

Mr.  Justice  Harlan  delivered  the  opinion  oj 
the  court; 

This  action  was  brought  by  Taylor,  a  citizen 
of  New  York,  to  recover  from  the  City  of  Yp- 
silanti,  a  municipal  corporation  of  Michigan, 
the  amount  of  certain  coupons  of  bond;  issued 
by  that  City  in  aid  of  the  construction  of  the 
Detroit,  Hillsdale  and  Indiana  Railroad  At 
the  conclusion  of  the  evidence  the  jury,  being 
so  instructed,  returned  a  verdict  in  behalf  ol  the 
City,  upon  which  judgment  was  entered  [61] 

The  bonds  purport  to  have  been  issued  under 
the  authority  of  a  general  statute  approved 
March  22, 1869,  declaring  it  to  be  lawful,  within 
prescribed  limits  as  to  amount  foi  any  city  or 
township — a  majority  of  its  electors  voting,  at 
a  meeting  called  for  that  purpose,  assenting— 
to  pledge  its  aid,  '  by  loan  oi  donation,  with  or 
without  conditions,"  in  the  construction  of  any 
railroad  by  a  corporation  organized  under  the 
laws  of  Michigan.  The  electors  voted  aid  to  the 
extent  of  $50,000  in  bonds  of  the  City,  upon 
condition  that  the  company  should  have  and 
continue  the  eastern  terminus  of  its  road  in  the 
City,  or  connect,  within  its  limits,  with  the 
Michigan  Central  Railroad;  and  upon  the  fur- 
ther condition,  that  if  any  citizen  of  Ypsilanti 
should  subscribe  and  pay  for  any  share  in  the 
stock  of  the  Company,  the  latter  "  Shall  deliver 
to  the  persons  so  subscribing  and  paying  for 
such  share  the  bond  or  bonds  of  said  City  equal 
to  the  amount  so  subscribed  and  paid  for,  not 
exceeding  in  all  the  amount  of  bonds  issued  by 
said  City  to  said  railroad  company  ;  and  that 
citizens  of  said  City  shall  have  the  right  to  sub- 
scribe to  the  stock  of  said  railroad  company  to 
an  amount  not  exceeding  $50,000  for  thirty  days 
after  such  aid  shall  have  been  voted."  Upon 
each  bond  appears  a  declaration,  under  the  offi- 
cial signature  of  the  mayor  and  clerk  of  the  City, 
setting  forth  the  conditions  attached  by  the  pop- 
ular vote  to  the  issue  and  delivery  of  the  bonds. 

In  support  of  the  judgment,  ft  is  contended 
that  the  City,  in  giving  aid  to  the  construction 
of  a  railroad,  was  restricted  to  the  specific  modes 
— loan  or  donation— designated  in  the  statute; 
that  this  transaction  was  neither  a  loan  nor  a 
donation;  that  it  is  essential  to  a  donation  that 
it  should  not  be  made  for  a  valuable  considera- 
tion, or  in  execution  of  a  contract  embracing 
reciprocal  obligations,  since,  in  a  legal  sense,  it 
implies  an  act  by  which  the  owner  of  a  thing 
voluntarily  transfers  the  title  and  possession  of 
the  same  from  himself  to  another  person  with- 
out any  consideration;  and,  consequently,  the 
City  was  without  power  to  issue  bonds  upon 
conditions  such  as  those  imposed  by  the  electom. 
The  conditions,  it  is  argued,  are  inconsistent 
with  any  correct  idea  of  donation  and,  conse- 
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quentiy.  the  bonds  baaed  thereon  must  be  held 
to  have  been  unauthorized  by  law,  and  to  be  in- 
valid as  obligations  of  the  City. 
rM«i  *°  tnis  conch"*011  we  are  unable  to  concur. 
l»J  The  argument  of  counsel  fails  to  give  proper 
effect  to  material  portions  of  the  statute.  Power 
was  conferred,  not  simply  to  make  a  loan  or  do- 
nation, but  to  make  a  loan  or  donation  "  with 
or  without  conditions."  The  statute  is  silent  as 
to  the  nature  of  the  conditions  with  which  the 
loan  or  donation  might  be  accompanied.  It  was, 
in  our  opinion,  a  legitimate  exertion  of  that  pow- 
er to  secure,  in  connection  with  a  corporate  do- 
nation, such  advantages  or  special  privileges  for 
the  people  of  the  municipality,  not  inconsistent 
with  public  policy,  as  the  railroad  company  was 
willing  to  concede.  The  requirement  that  the 
company  should  have  and  continue  the  eastern 
terminus  of  its  road  in  the  City,  or  connect, 
within  its  limits,  with  the  Michigan  Central 
Railroad,  inured  to  the  benefit  of  the  mass  of  the 
population  interested  in  the  growth  and  pros- 
perity of  the  City,  while  the  stipulation  that 
citizens  of  Ypsilanti  should  be  entitled,  for  a 
limited  period,  thirty  days,  to  receive  the  City's 
bonds  to  an  amount  equal  to  the  stock  they 
might  subscribe  and  pay  for,  not  exceeding  the 
amount  of  the  bonds  donated,  was  of  value  to 
such  persons  only  aa  chose  to  avail  themselves 
of  the  privilege  thus  secured.  If  the  transact  ion 
has  any  element  of  bounty  to  individual  citizens, 
and  was  not,  for  that  reason,  a  donation, within 
the  technical  meaning  of  that  word,  it  is  quite 
sufficient  to  say  that  it  is  within  the  express  stat- 
utory authority  to  attach  conditions  to  any  do- 
nation which  the  people  might  sanction.  We 
are,  therefore,  of  opinion  that  the  donation  by 
the  City  of  its  bonds,  upon  the  condition  pre- 
scribed by  popular  vote,  was  within  the  terms 
of  the  statute. 

This  brings  us  to  t  he  consideration  of  the  prop- 
osition advanced  in  behalf  of  the  City,  that  the 
Act  of  March  22,  1869,  is  repugnant  to  the  Con- 
stitution of  Michigan,  as  expounded  by  its  nigh- 
est  judicial  tribunal  in  People  v.  State,  20  Mich. , 
452;  Bay  City  v.  State  Treasurer,  28  Mich.  ,499, 
and  several  other  cases  decided,  in  the  same 
court,  at  a  subsequent  period.  These  adjudica- 
[03]  tions,  it  is  claimed,  constitute  the  law  of  this 
case,  and  should  be  followed,  as  of  obligation, 
without  reference  to  the  time  when  they  were 
made,  or  to  any  opinion  we  may  entertain  as  to 
the  soundness  of  the  principles  announced. 

The  specific  provisions  of  the  State  Constitu- 
tion which.it  is  supposed,  establish  the  invalidity 
of  the  Act  in  question,  are  sections  6,  8  and  9 
of  article  14,  which  declares  that  "  The  credit 
of  the  State  sholl  not  be  granted  to  or  in  aid  of 
any  person,  association  or  corporation,"  sec.  6; 
that  "  The  State  shall  not  subscribe  to  or  be  in- 
terested in  the  stock  of  any  company,  associa- 
tion or  corporation,"  sec.  8;  and  that  "The 
State  shall  not  be  a  party  to  or  interested  in 
any  work  of  internal  improvement,  nor  engaged 
in  carrying  on  any  such  work  except  in  the  ex- 
penditure of  grants  to  the  State  of  land  or  other 
property;"  sec.  9;  and  section  32  of  article  6, 
which  declares  that  "  No  person  shall  be  *  * 
*  deprived  of  life,  liberty  or  property  without 
due  process  of  law."  These  sections  constitute 
a  part  of  the  Constitution  of  1850,  which  is  still 
the  fundamental  law  of  the  State. 

It  is  not  to  be  questioned  that  the  Supreme 
See  15  Orm 


Court  of  Michigan,  in  the  cases  cited,  has  ruled 
that  it  was  beyond  the  constitutional  power  of 
the  Legislature  to  grant  to  a  municpal  corpora- 
tion authority  to  pledge  its  credit.or  issue  bonds, 
in  aid  of  the  construction  of  railroads  by  corpo- 
rations organized,  owned  and  managed  by  pri- 
vate persons.  Before  examining  the  particular 
grounds  upon  which  those  decisions  rest,  it  is 
necessary  that  we  should  ascertain  what  was,  at 
the  date  of  the  passage  of  the  Act  of  March  22, 
1869,  the  law  of  Michigan,  declared  and  acted 
upon  by  the  several  departments  of  its  govern- 
ment, upon  the  general  subject  of  the  relations 
between  railroad  corporations  and  the  public. 
The  earliest  case,  to  which  our  attention  has 
been  called,  is  Stuan  v.  Willianu,  2  Mich.,  427, 
determined  in  1852.  The  question  there  was  as 
to  the  constitutional  validity  of  an  Act  incorpo- 
rating a  railroad  company,  in  so  far  as  it  au- 
thorized the  appropriation  of  private  property 
for  the  location,  construction  and  operation  of 
the  road  authorized  by  its  charter.  Its  validity 
was  assailed  chiefly  upon  the  ground  that  prop- 
erty, so  appropriated,  is  taken  for  the  private 
profit  and  advantage  of  the  corporators,  in  no 
sense.f  or  public  purposes.  But  the  state  court  de- 
clined to  accede  to  that  view.  It  held  that  coun- 
ties.towns.cities  and  villages  are  political  or  mu- 
nicipal corporations  which,  from  their  nature, 
are  subject  to  the  unlimited  control  of  the  Legis- 
lature; that  corporations, such  as  banking, insur- 
ance, manufacturing  and  trading  companies 
were  private  corporations,  the  private  advantage 
of  the  corporators  being  the  ultimate  as  well  as 
the  immediate  object  of  their  creation,  and  the  . 
resulting  benefits  to  the  public  being  merely  in-  •  1 
cidental;  and  that  turnpike,  bridge,  canal  and 
railroad  companies  are  more  properly  styled 
public  corporations,  since,  in  their  creation, 
public  duties  and  public  interests  are  involved, 
the  discharge  of  those  duties  and  the  attainment 
of  those  interests  being  the  primary  object  to 
be  worked  out  through  the  powers  delegated  to 
them.  The  very  existence  of  the  latter,  said 
the  court,  was  based  as  well  upon  the  delega- 
tion to  them  of  the  sovereign  power  to  take  pri- 
vate property  for  public  use,  as  upon  the  con- 
tinued exercise  of  that  power  in  the  use  of 
property  for  the  purposes  for  which  it  was  con- 
demned; that  such  corporations  arc  the  means 
employed  to  carry  into  execution  a  given  power; 
that  the  character  of  a  corporation  is  determined 
not  so  much  by  the  object  sought  by  U,  as  by 
that  designed  by  the  Legislature  ;  that  if  Unit 
object  be  the  public  interest,  to  be  secured  by 
the  exercise  of  powers,  delegated  for  that  puf 
pose,  which  would  otherwise  repose  in  the  State, 
the  corporation  is  public,  although  private  in 
te rests  may  be  incidentally  promoted;  that  such 
a  corporation  is  essentially  "The  trustee  of  the 
government  for  the  promotion  of  the  objects 
desired,  a  mere  agent  to  which  authority  is  dele 
gated  to  work  out  the  public  interest  through 
the  means  provided  for  that  purpose  and  broadly 
distinguished  from  one  created  for  the  attain 
ment  of  no  public  end, and  from  which  no  bene- 
fit accrues  to  the  community,  except  such  as  re- 
sults incidentally,  and  not  necessarily,  from  its 
operations.'  That  there  might  be  no  doubt  as 
to  the  scope  of  the  decision,  Mr.  Justice  Martin, 
speaking  for  the  whole  court,  further  said 
"Nor  can  it  be  said  that  the  property  when  tak 
en  is  not  used  by  the  public,  but  by  the  corpo- 
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rators  for  their  own  profit  and  advantage.  It 
is  unquestionably  true  that  these  enterprises 
may  be  and  probably  always  are,  undertaken 
with  a  view  to  private  emolument  on  the  part 
of  the  corporators,  but  it  is,  nevertheless,  true 
that  the  object  of  the  government  in  creating 
them  is  public  utility,  and  that  private  benefit, 
instead  of  being  the  occasion  of  the  grant,  is 
but  the  reward  springing  from  the  services.  If 
this  be  not  the  correct  view,  then  we  confess 
we  are  unable  to  find  any  authority  in  the  gov- 
ernment to  accomplish  any  work  of  public  util- 
ity through  any  pnvate  medium.or  by  delegated 
authority;  yet  all  past  history  tells  us  that  gov- 
I®5]  crnmcnts  have  more  frequently  effected  these 
purposes  through  the  aid  of  companies  and  cor- 
porations than  by  their  immediate  agents,  and 
nil  experience  tells  us  that  this  is  the  most  wise 
and  economical  method  of  securing  these  im- 
provements. *  *  *  The  purpose  designed 
by  the  government  in  the  construction  of  these 
roads  is  the  vm  of  the  public,  the  expeditious 
communication  from  point  to  point,  and  not 
revenue." 

In  1859  the  Legislature  of  Michigan  passed 
an  Act  providing  for  the  payment  from  the  State 
treasury  of  a  certain  sum,  by  way  of  bounty, 
for  every  bushel  of  salt  manufactured  by  any 
individual,  company,  or  corporation  from  water 
obtained  by  boring  in  Michigan,  and  exempting 
from  taxation  property  used  for  such  purposes. 
Laws  Mich.,  1850,  p.  551.  That  law  was  sub- 
sequently amended,  and  in  People  v.  State  Au- 
ditors, 9  Mich. ,  327,  decided  in  1861 ,  it  was  held 
that  the  relators,  a  manufacturing  company , ac- 
quired a  vested  right  to  the  amount,  offered  by 
the  original  Act,  for  all  salt  manufactured  prior 
to  the  amendatory  statute  reducing  the  bounty. 
And  the  doctrines  of  that  case  were  re-affirmed 
in  E.  Saginaw  Mfo.Co.v.  E.  Saginaw,  19  Mich., 
274,  decided  in  1869,  after  the  passage  of  the  Act 
of  March  22,  1869. 

The  diligence  of  counsel,  aided  by  oar  own 
researches,  has  not  disclosed  any  adjudica- 
tion of  the  Supreme  Court  of  Michigan,  prior 
to  May  26,  1870,  in  which  the  doctrines  of  these 
cases  were  recalled  or,  in  any  degree,  modified 
— doctrines  constituting,  as  will  not  be  denied, 
the  foundation  upon  which,  in  the  courts  of 
this  country,  rests  the  power  of  the  Legislature, 
when  unrestrained  by  constitutional  inhibitions, 
to  authorize  municipal  aid  to  railroad  enter- 
prises. 

So  far  as  the  action  of  the  Legislative  and  Ex- 
ecutive Departmentsof  Michigan  are  concerned, 
we  find  that  from  the  adoption  of  the  Constitu- 
tion of  1850  down  to  the  passage  of  the  Act  in 
question,  authority  was  given,  in  many  in- 
stances to  municipal  corporations  to  aid  in  the 
construction  of  railroads  and  plank  roads  by 
corporations  organized  and  managed  by  private 
persons.  And  by  a  general  statute  passed  in 
1855,  providing  for  the  incorporation  of  rail- 
1 66 1  rood  companies,  authority  was  given  to  con- 
demn real  estate,  property  and  franchises  for 
the  purposes  of  the  corporation,  making  com- 
pensation therefor  in  the  mode  prescribed.  That 
statute  expressly  declares  that  "All  real  estate 
or  property  whatsoever,  acquired  by  any  com- 
pany, under  and  in  pursuance  of  this  Act,  for 
the  purpose  of  its  incorporation,  shall  be  deemed 
to  be  acquired  for  public  use."  Compiled 
Laws  of  Mich.,  1857,  Vol.  1,  pp.  638,  643.  It 
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was  in  force  when  the  Act  of  March  22,  1869, 
was  passed.  But  this  is  not  all.  In  the  year 
1867  a  convention  was  held,  charged  with  the 
duty  of  revising  the  Constitution  of  the  State. 
The  delegates  in  that  body  were  of  course 
aware  of  the  existence  of  numerous  statutes, 
public  and  private,  authorizing  railroad  corpo- 
rations to  condemn  private  property  for  the 
purpose  of  constructing  and  maintaining  rail- 
roads, and  empowering  municipal  corporations 
of  the  State  to  pledge  their  credit  in  aid  of  their 
construction.  If  such  legislation  was  in  oppo- 
sition to  the  will  of  the  people,  or  if  it  was 
deemed  to  be  forbidden  by  the  letter  or  spirit  of 
the  existing  Constitution,  to  remodel  and  revise 
which  was  the  object  of  the  convention,  we 
should  expect  to  find  in  the  new  Constitution 
some  distinct  provision  reversing  the  policy 
which  had  been  steadily  pursued  by  the  Legis- 
lative and  Executive  Departmentsof  the  State, 
aud  which  hod  been  sustained  as  constitutional 
by  the  iudiciary.  But  no  such  provision  was 
adopted.  On  the  contrary,  two  sections  were 
adopted,  relating  to  the  subject  of  municipal 
aid  to  railroads,  one  declaring  that  "The  Legis- 
lature shall  not  authorize  any  city  or  township 
to  pledge  its  credit,  for  the  purpose  of  aiding 
in  the  construction  of  any  railroad  to  such  an 
extent  that  the  outstanding  indebtedness,  exclu- 
sive of  interest,  on  account  of  aid  to  any  and  all 
railroads,  shall  exceed  ten  per  cent  of  the  assess- 
ed valuation  of  such  city  or  township; "  while 
the  other  affirmatively  declared  that  the  Legis- 
lature might  authorize  any  city  or  township  to 
raise  money  by  taxation,  for  such  purposes, 
within  the  amount  named.  Although  the  Consti- 
tution submitted  by  the  Convention  in  1867  was 
not  adopted  by  the  people,  the  sections,  to 
which  we  have  referred,  adopted  by  delegates 
representing  every  portion  of  the  State,  show 
that  there  was  no  purpose  to  take  from  the  Leg- 
islature the  power,  under  all  circumstances,  of 
authorizing  municipal  aid  to  railroad  corpora- 
tions. The  effort  was  only  to  restrict  the  pow- 
er  theretofore  exercised  by  the  Legislature.  « 

The  Act  of  March  22, 1869,  contains  no  clause 
of  an  unusual  character.  It  is  general  in  its  ap- 
plication to  all  the  townships,  villages  and  cities 
of  the  State.  It  requires  all  bonds  executed 
under  its  provisions  to  be  delivered  to  the  State 
Treasurer,  to  be  by  him  held,  as  trustee  for  the 
municipality  and  the  railroad  company,  until 
all  the  conditions  prescribed  by  popular  vote  or 
by  the  statute,  were  performed.  It  declares 
that  the  railroad  company  for  which  the  bonds 
were  voted,  should  be  entitled  to  receive  them 
whenever  the  Governor  certified  that  all  con- 
ditions had  been  performed.  The  bonds  hav- 
ing been  deposited  with  the  State  Treasurer, 
the  company  entered  upon  the  work  of  con- 
struction 'n  the  winter  of  1869-70.  The  road 
was  completed  prior  to  January  1,  1871,  and 
has  been  in  operation  ever  since.  But  prior  to 
to  May  26,  1870,  it  had  been  so  far  constructed 
that  the  railroad  company  became  entitled  un- 
der its  contract  to  the  bonds  voted  by  the  City 
of  Ypsilanti.  And  on  the  10th  June  1870,  the 
Governor  gave  his  certificate  under  the  state 
seal,  stating  that  the  company  had  performed 
all  conditions  prescribed  by  the  statute  and  by 
the  vote  of  the  people,  and  was  entitled  to  re- 
ceive the  bonds  voted  by  the  City.  Subsequent- 
ly, on  the  21st  June,  1870,  the  Treasurer  de- 
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livered  them  to  the  company,  indorsing  upon 
each  that  it  was  delivered  by  him  on  that  day, 
under  the  provisions  of  the  Act  of  March  22, 
1869.   Thus  the  City  and  the  railroad  com- 

Ciy  received  all  for  which  they  respectively 
gained. 

On  the  28th  oav  of  May,  1870— after,  let  it  be 
observed,  the  railroad  company  had  earned  the 
bonds  under  its  contract  with  the  City,  and  was 
entitled  to  the  required  certificate  from  the  Gov- 
ernor— the  case  of  People  v.  Salem  was  deter- 
mined in  the  Supreme  Court  of  the  State.  It  in- 
volved the  constitutional  validity  of  an  Act, 
passed  in  1884,  authorizing  certain  townships  to 
pledge  their  credit,  and  the  County  of  Living- 
ston to  raise  by  tax,  a  loan  of  money  in  aid  of 
the  construction  of  a  railroad.  The  court,  Mr. 
Justice  Graves  dissenting,  held  the  Act  to  be 
unconstitutional.  The  point  was  distinctly 
made  in  argument  that  municipal  aid  to  rail- 
roads was  prohibited  by  sections  6,  8  and  9  of 
article  XIV.  of  the  State  Constitution.  It  was 
[68]  claimed  that  those  sections  would  be  rendered 
nugatory  if  so  construed  as  to  recognize  the 
powei  ot  the  Legislature  to  authorize  or  com- 
pel each  city  and  township  in  the  State  to  grant 
or  loan  its  credit  to  or  subscribe  to  the  stock 
of  railroad  or  other  companies,  to  the  amount 
of  a  fixed  or  uniform  per  centage  of  the  assessed 
valuation  of  their  taxable  property.  But  the 
court  declined,  at  least  it  failed,  to  rest  its  de- 
cision upon  any  specific  provision  of  the  State 
Constitution  Its  conclusion  was  placed  upon 
what  was  declared  to  be  fundamental  maxims 
of  all  taxation  It  held  the  exercise,  by  a  mu- 
nicipal corporation,  of  the  power  to  pledge  its 
credit  to  be  an  incipient  step  in  the  exercise  of 
taxation;  that  it  is  essential  to  a  valid  exercise 
ot  the  power  of  taxation  that  it  be  for  a  public 
purpose;  that  a  corporation  created  for  the  pur- 
pose of  constructing  a  railwav,  to  be  owned 
and  opeiated  by  the  corporators,  is  a  private 
corporation,  that  taxation  for  such  a  purpose 
is  nc*  more  for  a  public  purpose  than  would  be 
taxation  in  behalf  of  the  proprietors  of  a  mill 
or  betel  or  newspaper  establishment,  or  other 
simiiai  enterprise,  which,  while  private  in  its 
nature,  supplied  a  public  need.  The  conclusion 
ot  the  court  was  distinctly  placed  upon  general 
principles  and  no'  upon  grounds  of  local  law 
or  upon  any  special  provision  of  the  State  Con- 
stitution, as  is  manifest  from  the  last  paragraph 
in  the  leading  opinion,  in  these  words:  "As, 
therefore,  it  appears  that  the  first  and  most 
fundamental  maxim  of  taxation  is  violated  by 
the  Act  in  question,  it  becomes  superfluous  to 
consider  whether  the  Act  would  also  violate  the 
maxim  of  apportionment,  or  be  obnoxious  in  its 
application,  because  the  burden,  even  if  public, 
could  not  also  be  regarded  as  local  and  peculiar 
to  this  township  Equally  superfluous  is  it  to 
consider  in  detail  the  several  express  provisions 
ot  the  State  Constitution  which  the  respondents 
suppose  to  be  violated  If  the  authority  exer- 
cised is  not  within  the  taxing  power  of  the 
State,  it  is  quite  needless  to  discuss  whether,  if 
it  were  within  it,  there  arc  not  restrictions  which 
prohibit  its  exercise."  The  conclusion  in  that 
case,  as  thereafter  declared  in  Bay  Ctly  v.  Stilt, 
Treasurer  struck  at  the  root  ot  aT.  legislation 
in  aid  ot  railroad  compar 

We  remark  in  passinr  .iiat  the  doctrines  of 
People  v.  Salem  were  when  announced,  in  di- 
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rect  conflict  with  those  previously  promulgated  [69] 
as  well  by  this  court,  as  by  the  highest  courts 
of  a  large  majority  of  the  States.  It  was  said 
by  Mr.  Justice  Clifford,  speaking  for  the  court, 
in  Rogers  v.  Burlington,  8  Wall.,  668  [70  U.S., 
XVIII.,  82],  decided  in  1865,  that  the  rule  that 
the  Legislature,  in  the  absence  of  constitutional 
prohibitions,  could  authorize  municipalities  to 
aid  in  the  construction  of  railways,  owned  and 
managed  by  private  corporations,  pervaded  the 
jurisprudence  of  the  United  States.  We  will 
not,  at  this  late  day,  enter  upon  the  vindication 
of  that  rule.  And  we  may  add,  that  under  the 
later  doctrines  announced  by  the  Supreme  Court 
of  Michigan,  it  is  difficult  to  perceive  how  rail- 
roads can  be  regarded  as  public  highways,  sub- 
ject, in  the  interest  of  the  public,  to  govern- 
mental control  and  regulation. 

Subsequently,  in  lloj  City  v.  State  Treasurer, 
the  Supreme  Court  of  ^iichigan  re-affirmed  the 
doctrines-  of  People  v.  Salem.  In  that  case, 
however,  the  invalidity  of  municipal  aid  and 
taxation  for  the  construction  of  railroads  by 
railroad  corporations  was  apparently  placed 
upon  these  additional  grounds:  1.  That  such 
taxation  being  inadmissible  under  the  funda- 
mental principles  announced  in  People  v.  Salem, 
was  to  be  deemed  unlawful  confiscation,  and, 
therefore,  inhibited  by  section  82  of  article  6  of 
the  State  Constitution,  protecting  all  persons 
against  deprivation  of  property  without  due 
process  of  law;  2.  That  taxation  for  such  pur- 
poses was  also  in  violation  of  sections  6,  8  and 
9  of  article  14  of  the  State  Constitution.  It  is 
unnecessary  to  notice  the  declarations  of  the 
state  court  in  subsequent  cases,  since  they  are 
in  line  with  those  made  in  the  two  to  which  we 
have  referred. 

In  January,  1872,  the  case  of  Taleott  v.  Pint 
Grove  [1  Flinp.,  120]  was  determined  in  favor 
of  the  plaintiff  in  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michigan. 
The  question  there  was  as  to  the  constitutional 
validity  of  the  identical  Act  of  March  22, 1889, 
under  the  authority  of  which  the  bonds  in  suit 
were  issued.  That  court,  the  circuit  and  dis- 
trict judges  concurring,  declined  to  follow  the 
case  of  People  v.  Salem,  upon  the  ground.among 
others,  that  the  Act  of  March  24.  1869,  was 
valid  as  well  under  the  laws  of  Michigan,  de- 
clared and  acted  upon  by  all  the  departments 
of  the  State  Government  at  the  time  of  its  pas 
sage,  as  under  the  principles  announced  in  this 
court  and  in  the  highest  courts  of  most  of  the  f  70] 
States.  Upon  writ  of  error  the  judgment  in 
Pine  Grovev.  Talcoti  was  affirmed  in  this  court 
at  its  October  Term,  1873,  19  Wall  666  [86  U. 
8.,  XXII  ,  227].  In  the  argument  bt  that  case 
in  this  court  attention  was  called  to  the  decis- 
ions in  People  v.  Salem  and  Bap  City  v  Stat' 
Treasurer,  and  it  was  earnestly  contended  to  bo 
the  duty  of  the  courts  of  the  Union  to  accept 
the  declarations  of  the  shite  court  as  to  tho 
want  of  power  in  municipal  corporations  of 
Michigan  to  pledge  theii  credit  oi  aid  in  the 
construction  of  railroads  by  corporations  owned 
and  managed  by  private  persons  After  advert- 
ing to  the  principle  that  a  statute  was  not  to  be 
pronounced  void  unless  the  repugnancy  to  the 
Constitution  be  clear  and  the  conclusion  that  it 
exists  inevitable,  this  court,  speaking  by  Mr 
Jvsticc  Swavne.  affirmed  the  judgment,  holding 
the  Act  of  March  22,  1869,  to  be  consistent 
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with  the  Constitution  of  Michigan.  RR  C5>.v. 
Otoe  Co.,  16  Wall.,  667  [88  U.  S.,  XXI.,  875]; 
(Hcott  v.  Supervisore,  16  Wall.,  678  [88  U.  S., 
XXI.,  382].  Under  the  circumstances,  it  was 
said  that  wc  could  not  yield  to  the  authority  of 
the  decisions  of  the  state  court  without  abdicat- 
ing the  performance  of  one  of  the  most  impor- 
tant duties  with  which  this  tribunal  is  charged. 

Of  the  bonds  here  in  suit,  Taylor  became  the 
purchaser,  for  a  valuable  consideration,  in  the 
year  1877.  He  was  aware,  at  the  time  of  his 
purchase,  of  the  before  mentioned  decisions  of 
the  Supreme  Court  of  Michigan,  adjudging 
municipal  aid  to  railroad  corporations  to  be  for- 
bidden by  law,  and  bonds  issued  therefor  to  be 
invalid.  But,  it  is  to  be  presumed  he  was  also 
aware  that  this  court,afflrming  the  judgment  of 
the  Circuit  Court  of  the  United  States,  sitting 
in  that  State,  had,  at  a  subsequent  period,  and 
long  before  his  purchase,  distinctly  refused  to 
follow  the  later  decisions  of  the  state  court,  and 
had  adjudged  the  Act  of  March  22,  1869,  to  be 
in  conformity  with  the  fundamental  law  of 
Michigan.  The  present  case  then  appears  to  be 
this:  testing  the  rights  and  obligations  of  the 
parties  by  the  law  of  the  State  as  declared  by 
this  court,  and  as  declared  and  acted  upon  by 
all  the  departments  of  the  State  Government,  at 
and  before  the  time  when  the  railroad  company 
.entered  upon  the  execution  of  its  contract  with 
the  City,  we  should  be  obliged  to  reverse  the 
judgment  of  the  court  below;  whereas,  if  we 
[71]  accept  the  decision  of  the  Supreme  Court  of 
Michigan,  made  after  those  rights  accrued  and 
af  ter  the  railroad  company  had  earned  the 
bonds,  as  conclusive  evidence  of  the  constitu- 
tional invalidity  of  the  Act  of  March  1869, 
the  judgment  must  be  affirmed. 

The  position  taken  by  counsel  for  the  City  is 
that  the  established  settled  construction,  given 
by  the  highest  court  of  a  State,  of  the  laws  and 
constitution  of  that  State  must  be  deemed,  in 
all  cases,  binding  upon  the  courts  of  the  Un- 
ion; this,  because  the  statute  defining  and  reg- 
ulating the  jurisdiction  of  the  Federal  Courts, 
declares  that  the  laws  of  the  several  States,  when 
they  apply,  shall  constitute  rules  of  decision  in 
cases  at  common  law  tried  in  those  courts. 
This  proposition,  in  the  general  terms  in  which 
it  is  announced,  is,  undoubtedly,  supported  by 
the  language  of  some  of  the  opinions  which 
have  emanated  from  this  court.  But  all  along 
through  the  reports  of  our  decisions  are  to  be 
founa  adjudications  in  which,  upon  the  fullest 
consideration,  it  has  been  held  to  be  the  duty 
of  the  Federal  Courts,  in  all  cases,  within  their 
jurisdiction,  depending  upon  local  law,  to  ad- 
minister that  law,  so  far  as  it  affects  contract 
obligations  and  rights,  as  it  was  judicially  de- 
clared to  be  by  the  highest  court  of  the  State  at 
the  time  such  obligations  were  incurred  or  such 
right'  accrued.  And  this  doctrine  is  no  longer 
open  to  Question  in  this  court.  It  has  been  rec- 
ognized for  more  than  a  quarter  of  a  century 
as  an  established  exception  to  the  general  rule 
that  the  Federal  Courts  will  accept  or  adopt  the 
construction  which  the  State  Courts  give  to 
their  own  Constitution  and  laws.  The  sound 
and  true  rule,  said  Ch.  J.  Taney,  in  Ins.  Co.  v. 
Deboit,  16  How.,  482,  is  that  if  the  contract 
when  made  is  valid  by  the  laws  of  the  State,  as 
then  expounded  by  all  the  departments  of  its 
government,  and  administered  in  its  courts  of 
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justice,  its  validity  and  obligation  cannot  be  im- 
paired by  any  subsequent  Act  of  the  Legisla- 
ture of  the  State,  or  decision  of  its  courts,  al- 
tering the  construction  of  the  law.  So  in  City 
v.  Lamson,  9  Wall,  486  [76  U.  S.,  XIX, 7291, 
Mr.  Justice  Nelson  speaking  for  the  court,  said  r 
"It  is  urged  also  that  the  Supreme  Court  of 
Wisconsin  has  held  that  the  Act  of  the  Legisla- 
ture conferring  authority  upon  the  city  to  lend 
its  credit,  and  issue  the  bonds  in  question,  was 
in  violation  of  the  provisions  of  the  Constitution 
above  referred  to.  But  at  the  time  this  loan  r__ 
was  made  and  these  bonds  were  issued,  the de-  I  •*] 
cisions  of  the  courts  of  the  State  favored  the 
validity  of  the  law.  The  last  decision  cannot, 
therefore,  be  followed. 

Again,  in  Olcott  v.  Supervisor*  [supra],  the 
court,  speaking  through  Mr.  Justice  Strong, 
said:  "This  court  has  always  ruled  that  if  a 
contract  when  made  was  valid  under  the  Con- 
stitution and  laws  of  a  State,  as  they  had  been 
previously  expounded  by  its  judicial  tribunals, 
and  as  they  were  understood  at  the  time,  no 
subsequent  action  by  the  Legislature,  or  the 
judiciary,  will  be  regarded  by  this  court  as  es- 
tablishing its  invalidity."  To  the  like  effect 
are  some  very  recent  decisions  of  this  court.  In 
Douglas  V.  Pike  Co.,  101  U.  S.,  687  [XXV., 
971],  upon  a  review  of  some  of  the  previous 
cases,  the  court,  speaking  by  the  present  Chiej 
Justice,  said  that  "The  true  rule  is  to  give  a 
change  of  judicial  construction  in  respect  to  :i 
statute  the  same  operation  on  contracts  and 
existing  contract  rights  that  would  be  given  to 
a  legislative  amendment;  that  is  to  say,  make  it 
prospective,  but  not  retroactive.  After  a  stat- 
ute has  been  settled  by  judicial  construction, 
the  construction  becomes,  so  far  as  contract 
rights  acquired  under  it  are  concerned,  as  much 
a  part  of  the  statute  as  the  text  itself,  and  u 
change  of  decision  is  to  all  intents  and  purposes 
the  same  in  its  effect  on  contracts  as  an  amend- 
ment of  the  law  by  means  of  a  legislative  en- 
actment. *  *  *  So  far  as  this  case  is  con- 
cerned, we  have  no  hesitation  in  saying  that  the 
rights  of  the  parties  are  to  be  determined  ac- 
cording to  the  law  as  it  was  judicially  construed 
to  be  when  the  bonds  in  question  were  put  on 
the  market  as  commercial  paper." 

For  these  reasons  and  without  reference  to> 
any  other  questions  discussed,  we  are  of  opin- 
ion that  the  rights  of  the  plaintiff,  as  the  owner 
of  bonds  issued  under  a  statute  which,  when 
passed,  was  valid  by  the  laws  of  Michigan,  as 
declared  and  acted  upon  by  departments  of  its 
government,  are  not  affected  by  decisions  of  the 
Supreme  Court  of  the  State  rendered  after  the 
railroad  company,  to  whose  rights  plaintiff  suc- 
ceeded, had  earned  the  bonds  under  contract 
with  the  City  made  in  conformity  with  the  stat- 
ute. Upon  the  case  as  presented,  the  jury 
should  have  been  instructed  to  find  for  the 
plaintiff,  rather  than  for  the  defendant.  lT3 1 

The  judgment  is  reversed,  with  directions  to  set 
aside  Hie  judgment  and  verdict,  and  for  such  Jur- 
ther  proceedings  at  mag  be  consistent  with  this 
opinion. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  & 
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, »  ««i  GIDEON  BANTZ,  Appt., 

LlwJ  v. 

DAVID  FRANTZ  jet  al. 
(See  8.  C,  15  Otto,  180-108.) 
Void  patent— delay  in  re-issue. 

L  The  re-issued  patent  to  Gideon  Bants  for  an  Im- 
provement In  furnaces  for  heating  steam-boilers,  is 
void  because  It  is  broader  than  the  original  patent. 

2.  The  right  to  have  a  correction  made  in  a  patent 
is  abandoned  and  lost  by  unreasonable  delay. 

[No.  84.]  • 
Argued  Mar.  S,  188V.   Decided  Mar.  SO,  188k. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 

Statement  of  the  case  by  Mr.  Justice  Woods. 

On  June  22,  1858,  there  was  issued  to  Gideon 
Bantz,  the  appellant,  who  was  complainant  in  the 
court  below,  an  original  patent  of  that  date  "For 
an  improvement  in  furnaces  for  heating  steam- 
boilers."  On  February  8,  1872,  Bantz  obtained 
a  re-issue,  and  on  June  22, 1872,  an  extension  for 
seven  years  of  his  re-issued  patent. 

The  bill  in  this  case  was  filed  by  him  on  May 
4, 1876,  to  restrain  infringement  by  the  defend- 
ant, David  Frantz,  of  the  extended  re-issue. 

The  answer  denied  the  novelty  and  utility  of 
the  invention;  denied  infringement,  and  assert- 
ed the  invalidity  of  the  re-issue. 

The  circuit  court  dismissed  the  bill,  and  the 
case  is  brought  here  by  the  appeal  of  the  com- 
plainant. 

The  specification  of  the  original  patent  de- 
clared: 

"  The  object  of  this  invention  is  the  more 
perfect  combustion  of  tan,  sawdust,  bagasse 
and  all  other  kinds  of  refuse  fuel  in  a  wet  or 
dry  state;  as  well  as  of  wood  or  coal.  It  is, 
however,  with  particular  advantage  to  the  burn- 
ing of  wet  fuels.  My  invention  consists  in  the 
arrangement  embracing,  for  united  use  in  the 
manner  and  for  the  purposes  hereinafter  speci- 
fied, the  following  features,  to  wit: 

First, two  or  more  arched  fire  chambers,  with 
throats  of  less  area  than  their  capacity  ;  second, 
an  auxiliary  combustion  reservoir,  or  chamber, 
with  cima-reversa  shaped  bottom  and  side  draft- 
door;  third,  a  series  of  reverberatory  chambers, 
f with  side  draft  doors  and  passages  at  top  for 
L  J  communication  with  each  other;  and  fourth,  a 
diving  or  direct  flue  leading  into  the  chimney 
or  smoke-stack. 

To  enable  others  skilled  in  the  art  to  make 
and  use  my  invention,  I  will  proceed  to  de- 
scribe its  construction  and  operation. 

A  A  are  two  arched  fire  chambers,  arranged 
side  by  side  furnished  with  grates  a  a,  having 
ash  pit  B  B  provided  below  the  said  grates. 
These  fire  chambers  are  not  placed  below  the 
boiler,  H,  but  directly  in  front  thereof,  and 
longitudinally  parallel  therewith.  They  may, 
however,  be  placed  at  one  side  of  the  boiler  or 
at  any  angle  to  it.  Each  is  provided  with  the 
usual  door  b,  but  these  are  only  used  for  light- 
ing the  fires;  and  the  ash  pits  are  provided  with 
doora  c  to  regulate  the  supply  of  air  through 
the  grates,  and  permit  the  cleaning  out  of  ashes. 
On  the  top  of  each  chamber  there  are  feeders  d 
d  for  supplying  the  fuel,  but  as  these  feeders 
are  the  same  as  used  in  other  furnaces,  no  par- 
ticular description  of  them  is  necessary.  The 
See  15  Otto. 


fire  chambers  are  covered  with  a  flat  floor  built 
over  the  arches,  that  the  fuel  may  be  wheeled 
to  the  feeders  in  barrows,  or  brought  in  any 
other  convenient  manner.  At  the  rear  end  oi 
each  fire  chamber  there  is  a  throat-like  aperture 
e  communicating  with  what  I  term  the  reser- 
voir C,  which  is  Duilt  of  brick,  lined  with  fire- 
brick, under  the  front  portion  of  the  boiler,  and 
which  has  a  concave  bottom  m  and  convex  back 
»,  which  are  formed  by  a  cima-reversa  shaped 
plate.  By  having  the  bottom  and  back  of  the 
reservoir  formed  by  a  cima-reversa  shaped  plate, 
the  throat  e  is  not  partially  closed  up,  as  it 
would  be  if  the  plate  was  straight  and  set  in- 
clined and,  beside  this,  the  heated  products  of 
combustion  are  made  to  hug  the  bottom  of  the 
boiler,  and  as  the  draft  is  at  this  point,  the  per- 
fect combustion  of  partially  :  -  uited  gases  is  in- 
sured. The  convex  back  of  the  reservoir  ter- 
minates in,  and  serves  as  a  bridge  wall,  and  has 
a  concave  top  so  formed  as  to  leave  a  space,  o, 
of  but  three  or  four  inches  between  it  and  the 
boiler. 

The  purpose  of  the  reservoir  will  be  presently 
explained.  In  rear  of  the  bridge  wall/ there  w 
a  series  of  reverberatory  chambers  DDD,  two, 
three  or  more,  one  behind  the  other,  the  series 
extending  nearly  as  far  as  the  rear  end  of  the 
boiler,  and  the  said  chambers  being  severally 
separated  by  bridge  walls,  g  g,  and  each  cham- 
ber being  provided  with  one  or  more  doors  h, 
in  either  or  both  sides,  for  the  purpose  of  ad- 
mitting air  in  sufficient  quantities  either  to  com- 
plete the  combustion  of  the  gases  from  the  fire 
chambers  or  to  check  the  draft.  The  reservoir 
is  furnished  with  a  door  A',  for  a  similar  pur- 
pose as  those  A  A  in  the  reverberatory  chamber. 
At  the  rear  of  the  hindmost  reverberatory  c  ham  - 
ber  there  is  a  wall  gl,  like  gg,  behind  which  l10*J 
there  is  a  diving  or  drop  flue  E  leading  to  the 
chimney. 

The  operation  of  the  furnace  is  as  follows: 
the  gaseous  products  of  the  combustion  in  the 
fire  chamber  A  A  escape  by  the  throats  e  e  into 
the  reservoir  C,  where  they  mingle  together, 
and  the  combustible  portion  thereof  becomes 
ignited,  and  where  their  heat  acts  upon  the 
boiler,  and  from  whence  they  pass  into  one  aft- 
er another  of  the  reverberatory  chambers,  in 
each  of  which  a  portion  of  their  heat  is  abstract- 
ed by  contact  with  a  portion  of  the  boiler,  and 
finally  they  descend  the  flue  E  to  the  chimney. 
The  effect  of  the  principal  portion  of  my  im- 
provement, which  consists  in  the  employment  of 
the  reservoir  C, connected  with  the  Are  chambers 
by  the  throats  e  e,  of  much  smaller  transverse 
area  than  the  fire  chamber,  is  that  the  products 
of  combustion  and  heat  are  prevented  leaving 
the  fire  chamber  too  rapidly,  and  the  said  cham- 
bers are,  consequently,  caused  to  be  heated  to 
an  intense  degree,  and  a  very  nearly  perfect 
combustion  of  the  fuel  is  obtained  therein,  and 
when  the  gaseous  products  of  combustion  leave 
the  fire  chambers  by  the  said  throats,  and  arrive 
in  the  reservoir  C,  the  side  walls  and  curved 
bottom  and  back  of  which  are  kept  at  a  white 
heat,  the  still  combustible  portion  of  the  gas- 
eous products  is  ignited  under  the  boiler." 

The  claim  was  thus  stated:  "  What  I  claim 
as  my  invention,  and  desire  to  secure  by  letters 
patent,  is:  the  arrangement  of  fire  chambers  A 
A,  contracted  throats  e  e,  auxiliary  combustion 
reservoir  C,  with  the  cima-reversa  bridge  plate 
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m  n,  and  the  door  A1,  reverberatory  chambers 
D  D,  with  doors  h  h,  and  the  diving  or  direct 
flue  £,  substantially  as  and  for  the  purposes  set 
forth." 

The  description  of  the  invention  in  the  speci- 
fication of  the  re-issued  patent  is  substantially 
the  same  as  that  in  the  specification  of  the  orig- 
inal patent.  The  drawings  are  identical.  In 
the  re-issuc  the  invention  is  called  "  A  new  and 
useful  improvement  in  furnaces  for  burning 
wet  fuel."   The  claim  is  thus  set  forth: 

•'  I  do  not  claim  a  furnace  for  burning  wet 
fuel,  broadly,  nor  the  use  of  a  series  of  fire 
chambers  connecting  with  the  common  flue, 
arranged  between  the  furnace  and  the  boiler, 
as  I  am  well  aware  that  this  has  been  done  be- 
fore. 

Having  described  my  invention,  I  claim: 

1.  In  a  furnace  for  burning  wet  fuels,  hav- 
ing two  or  more  single  fire  chambers  not  ar- 
il 63]  ranged  under  the  boiler,  the  combustion  cham- 
ber or  reservoir  C,  arranged  above  the  top  of 
said  fire  chambers,  and  located  directly  under 
the  front  end  of  the  boiler,  essentially  as  de- 
scribed. 

2.  The  cima-revena  bottom  mnof  the  com- 
bustion chamber  or  reservoir  C,  in  combination 
with  the  narrow  throats  e  of  the  separate  fire- 
chambers,  and  the  narrow  exit  flue  o  of  the 
bridge  walls/,  for  the  purpose  essentially  as  de- 
scribed. 

8.  In  combination  with  the  combustion  cham- 
ber or  reservoir  C,  arranged  and  located  as  de- 
scribed, I  claim  the  side  door  or  doors  h\  for 
the  admission  of  atmospheric  air,  for  the  pur- 
pose described. 

4.  In  combination  with  a  series  of  fire-cham- 
bers A,  and  the  combustion  chamber  or  reser- 
voir C,  located  and  arranged  directly  beneath 
the  front  end  of  the  boiler,  and  above  the  crown 
of  said  fire  chamber.  I  claim  a  series  of  rever- 
beratory chambers.  D,  provided  with  side  doors 
h,  and  a  diving  flue,  E,  at  the  rear  end  of  the 
boiler  to  hold  the  heat  beneath  the  same  through- 
out its  entire  length,  and  to  arrest  and  deaden 
the  sparks  as  described. 

5.  In  a  furnace  for  burning  wet  fuels  in 
which  the  fire  chambers  are  not  arranged  un- 
der the  boiler,  I  claim  the  arrangement  of  the 
boiler  upon  the  rear  wall  of  the  furnace  and  the 
rear  wall  of  the  diving  flue  E,  for  the  purpose 
of  obtaining  the  full  advantage  of  the  heat  of 
the  walls  of  the  furnace,  and  of  the  diving  flue, 
as  described. 

6.  In  a  furnace  for  burning  wet  fuels,  hav- 
ing a  flat  top,  and  supplied  through  openings 
therein,  I  claim  the  dead  chambers,  arranged 
between  the  floor  and  the  arches  of  the  fire 
chambers,  for  the  purpose  of  maintaining  the 
top  of  the  furnace  cool  for  the  workingmen,  as 
described." 

Mem*.  Stern  &  Peck  and  John  E.  Batch, 
for  appellants. 

Messrs.  Lewis  N.  Dembiti  and  William 
A.  Maury,  for  appellees. 

Mr.  Jmtice'Woo&m  delivered  the  opinion  of 
the  court: 

We  are  clearly  of  opinion  that  the  re-issued 
patent  is  void. 

It  is  evident  on  a  cursory  reading  of  the  spec- 
ification and  claim  of  the  original  patent,  that 
f  164]  !t  was  meant  *°  cover  a  combination  of  the  sev- 
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era!  contrivances  therein  described,  and  not  to 
cover  the  several  parts  of  the  former  as  distinct 
inventions.  No  claim  is  mode  for  the  several 
parts  of  which  the  former  is  constructed,  but 
for  the  "arrangement  embracing,  for  united 
use  in  the  manner  and  for  the  purposes  speci- 
fied, the  following  features,"  etc. 

If  the  claim  of  the  original  patent  had  been 
for  the  several  distinct  contrivances  of  which 
the  furnace  is  composed,  as  claimed  in  the  re- 
issued patent,  it  would  not  have  been  granted, 
because  the  evidence  in  the  record  shows  that 
at  least  the  sixth  claim  in  the  re-issued  patent, 
for  dead  chambers  over  the  arches  of  the  fire 
chambers,  was  distinctly  covered  by  the  patent 
of  Moses  Thompson,  dated  April  10,  1855, 
for  an  improvement  in  burning  tan  berk,  ba- 
gasse, sawdust,  or  other  kinds  of  fuel  in  a  wet 
state,  for  the  purpose  of  creating  heat  to  gen- 
erate steam,  etc.  This,  the  drawings  accom- 
panying the  specifications  of  Thompson's  pa- 
tent clearly  show. 

It  is  evident,  therefore,  that  if  the  appellant 
had,  in  his  application  for  the  original  patent, 
claimed  as  his  own  invention  all  the  distinct  de- 
vices described  in  the  specification,  he  could  not 
have  obtained  his  patent  in  its  present  form.  It 
could  have  been  only  on  the  ground  that  his 
claim  was  for  a  combination  that  it  was  allowed 
and  the  patent  issued. 

If  the  re-issued  patent  is  valid  the  appellant 
could  maintain  an  action  against  any  person 
who  infringed  any  one  of  the  separate  claims 
covered  by  It.  Under  the  original  patent,  suit 
could  be  maintained  only  against  those  who  em- 
ployed the  combination  embracing  all  the  dis- 
tinct contrivances  described  in  the  re-issued  pa- 
tent. The  re-issue  is,  therefore,  broader  than 
the  original  patent  and  is,  under  the  circum- 
stances of  thia  case,  void. 

The  Act  of  July  8,  1870,  16  Stat  at  L.,  198, 
was  in  force  when  the  re-issue  was  granted. 
That  Act,  section  58,  R.  8.,  sec.  4816,  declared 
that  "Whenever  any  patent  is  inoperative  or  in- 
valid by  reason  of  a  defective  or  insufficient 
specification,  or  by  reason  of  the  patentee  claim- 
ing as  bis  own  invention  or  discovery  more  than 
be  had  a  right  to  claim  as  new,  if  the  error  has 
arisen  by  inadvertence,  accident  or  mistake,  and 
without  any  fraudulent  or  deceptive  intention, 
the  commissioner  shall,  on  the  surrender  of  such 

Sitent  and  the  payment  of  the  duty  required  by 
w,  cause  a  new  patent  for  the  same  invention, 
and  in  accordance  with  the  corrected  specifica- 
tion, to  be  issued  to  the  patentee." 

In  this  cose  the  original  patent  bore  date  June 
22,  1858.  The  re-issue  bore  date  February  6. 
1872,  more  than  thirteen  years  and  six  months 
after  the  date  of  the  original  patent  and  less  than 
five  months  before  its  expiration.  If  the  speci- 
fication in  the  original  patent  was  defective  or 
insufficient  in  claiming  a  combination  of  sev- 
eral devices  instead  of  making  a  distinct  claim 
for  every  device  which  entered  into  the  com- 
bination, the  fact  was  instantly  discernible,  even 
to  an  unpracticed  eye,  as  soon  as  the  patent  was 
read.  Therefore,  as  said  by  Mr.  Justice  BnAkj 
in  delivering  the  opinion  of  this  court  in  a  similar 
case,  Miller  v.  The  Bridgeport  Brass  Company 
[ante,  783],  decided  at  the  present  Term,  if  any 
correction  was  desired  it  should  have  been  ap- 
plied for  immediately;  the  right  to  have  the 
correction  made  was  abandoned  and  lost  by  un- 
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reasonable  delay.  The  case  referred  to,  is  appo- 
site and  is  conclusive  of  this. 

Judgment  affirmed. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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[166]  NEW  ORLEANS,  MOBILE  AND  TEXAS 
RAILROAD  COMPANY  et  al.,  Appts., 

HENRY  ELLERMAN. 

(See  8.  C,  15  Otto,  166-174.) 

Right  of  New  Orleans  to  build  wharves — enjoin- 
ing use  of 

1.  The  City  of  New  Orleans  has  the  right  of  build- 
inR  levees  and  wharves  on  the  banks  of  the  Missis- 
sippi River  within  its  corporate  limits  for  public 
utility,  and  collecting  reasonable  wharfage  for  the 
actual  use  of  such  structures. 

2.  An  assignee  of  the  city  has  no  legal  interest 
which  entitles  him  to  enjoin  a  railroad  com  pan  v 
from  using  Its  wharf  In  such  city  as  a  public  wharf 
beyond  the  limits  of  such  use  as  allowed  by  the 
State  Legislature.  A  violation  of  its  charter  does 
not  of  itself  injuriously  affect  any  of  his  rights. 

[No.  9.] 

Argued  Oct.  28,  29,  1880.  Ordered  for  reargu- 
ment  Jan.  3,  1881.  Reargued  Mar.  1,  1882. 
Decided  Mar.  20,  1882. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  case  is  stated  by  the  court. 
Messrs.  John  A.  Campbell,  John  L.  Cad- 
walader  and  Thomas  L.  Bayne,  for  ap- 
pellants 

Messrs.  William  W.  King,  P.  Phillips,  W. 
Hallelt  Phillips,  Robert  Mott  and  Durant  & 
Horaor,  for  appellee. 

Mr.  Justice  Matthews  delivered  the  opinion 
of  the  court: 

The  New  Orleans,  Mobile  and  Texas  Rail- 
road Company,  one  of  the  appellants  and  the 
principal  defendant  below,  is  a  Corporation  of 
the  State  of  Alabama,  by  the  original  name  of 
the  New  Orleans,  Mobile  and  Chattanooga  Rail- 
road Company,  which  has  constructed  a  line  of 
.  railroad  from  Mobile  to  New  Orleans.  It  was 
[167]  authorized  by  its  charter  "To  obtain  by  pur- 
chase or  grant  from  any  person  or  corporation, 
and  afterwards  maintain,  manage,  use  and  en- 
joy any  •  railroad  property  and  the  appurte- 
nances thereto,  or  any  steamboats,  piers, 
wharves  and  the  appurtenances  thereto,  that 
the  directors  may  deem  necessary,  profitable 
and  convenient  for  the  Corporation  to  own,  use 
and  manage  in  connection  with  its  railroads." 
Session  Acts  of  Alabama,  1866. 

The  General  Assembly  of  the  State  of  Lou- 
isiana, on  August  16,  1868,  passed  an  Act, 
which  recognized  it  as  a  body  corporate,  and 
authorized  it  to  exercise  its  franchises  in  Loui 
siana,  and  expressly  conferred  upon  it  power 
"To  construct,  establish  or  purchase  in  the 
State  of  Louisiana,  and  thereafter  to  own,  main- 
tain and  use  suitable  wharves,  piers,  ware 
houses,  steamboats,  harbors,  depots,  stations 

Note  -  Wharvcx ;  right  to  cunMruct ;  rtyht  1n  charm. 
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and  other  works  and  appurtenances  connected 
with  and  incidental  to  said  railroad  and  the 
business  of  said  Company,  and  by  the  directors 
of  said  Company  deemed  necessary  and  expedi- 
ent for  said  Company  to  own  and  manage." 

In  1869,  it  was  further  enacted  by  the  Legis- 
lature of  that  State,  "  That  the  said  Company, 
with  the  consent  of  the  owners  of  lands  front- 
ing on  any  navigable  water-course,  or  after 
such  lands  have  been  acquired  by  the  Company 
by  purchase,  release,  donation  or  in  any  other 
manner,  in  accordance  with  the  laws  of  the 
State  of  Louisiana,  may  erect,  construct,  and 
thereafter  maintain  and  use  whaives,  ware- 
houses, depots  or  other  buildings  and  structures 
in  and  upon  the  margins,  or  upon  that  portion 
of  the  margins  reserved  to  public  use,  of  any 
and  all_  navigable  rivers,  bayous  or  water- 
courses in  the  State  of  Louisiana,  wherever  the 
same  may  he  deemed,  by  a  majority  of  the  di- 
rectors of  the  Company,  necessary  and  requisite 
for  the  legitimate  and  convenient  transaction  of 
the  business  of  the  Company." 

On  March  6,  1869,  the  General  Assembly  of 
Louisiana  passed  a  Joint  Resolution,  having  the 
force  of  law.  granting  to  the  Railroad  Company 
"The  right  to  inclose  and  occupy  for  its  pur- 
poses and  uses,  in  such  manner  as  the  directors 
of  said  Company  may  determine,  that  portion 
of  the  levee,  batture  and  wharf  in  the  City  of 
New  Orleans,  between  the  street  laid  out  be- 
tween Pilte  Street  and  the  Mississippi  River, 
and  from  Calliope  8treet  to  the  lower  line 
(about  three  hundred  and  fifty-five  feet  below   1 1681 
Calliope  Street)  of  the  batture  rights  owned  by 
said  Company,  and  no  steamship  or  other  ves- 
sel shall  occupy  or  lie  at  said  wharf,  or  receive 
or  discharge  cargo  thereat,  except  by  and  with 
the  consent  of  said  Company  ;  and  all  steam- 
ships or  vessels  discharging  or  receiving  cargo 
at  said  wharf  for  said  Company,  or  any  steam- 
ships or  vessels  using  said  wharf,  by  and  with 
the  consent  of  said  Company,  and  not  receiving 
or  discharging  cargo  at  or  occupying  any  other 
wharf  in  the  City  of  New  Orleans,  shall  be  ex- 
empt from  the  payment  of  all  levee  and  wharf 
dues  to  the  City  of  New  Orleans.   Said  wharf 
shall  be  maintained  and  kept  in  repair  by  said 
Company.''  All  laws  and  parts  of  laws  and  all 
ordinances  and  parts  of  ordinances  conflicting 
with  the  provisions  of  this  Joint  Resolution, 
were  thereby  repealed. 

At  the  date  of  the  passage  of  the  Joint  Res- 
olution the  Railroad  Company  was  the  owner 
by  previous  purchase  of  the  land  described  in 
it,  and  in  possession,  using  it  for  tli"  purposes 
of  a  depot  and  for  other  railroad  purposes,  and 
as  a  wharf,  appropriate  structures  having  been 
built  for  that  use.  A  portion  of  this  propenv 
was  leased  in  June,  1875,  by  the  receivers  of  the 
railroad,  ap|>ointcd  under  proceedings  to  fore- 
close, for  twelve  months,  at  the  sum  of  $7,200, 
to  Roberts  und  Witherspoon,  who  were  made 
defendants  to  the  bill,  the  use  and  employment 
of  the  wharf  granted  by  such  lease  consisting 
"  In  the  mooring  of  vessels  coming  to  the  con- 
signment, custody  or  care  of  the  parties  of  the 
second  part  (the  lessees)  or  to  either  of  them, 
and  the  loading  and  unloading  of  cargoes  upon 
all  vessels  of  this  kind  with  the  full  consent  of 
the  parties  of  the  first  part,  exempt  from  wharf 
and  levee  dues,  according  to  the  terms  of  the 
said  Joint  Resolution." 
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The  object  of  the  bill  filed  by  the  appellee  was 
to  enjoin  the  execution  of  this  contract,  and  the 
use  and  employment  of  the  wharf  described 
therein  in  the  manner  contemplated  by  it. 

The  claim  of  the  complainant,  Ellcrman,  the 
appellee,  was  based  on  a  contract  between  him- 
self and  the  City  of  New  Orleans,  entered  into 
June  29,  1875.  This  contract  purports  to  be  a 
grant  from  the  city  to  Ellerman,  for  a  term  of 
lour  years  and  eleven  months  from  June  29, 
1875,  of  the  contract  for  building  and  repairing 
the  wharves  and  levees  according  to  certain 
[18&J  specifications  on  file,  and  for  the  payment  of 
debts  contracted  on  account  of  them,  and  for 
transferring  the  revenues  of  the  same  for  the 
said  term,  agreeable  to  the  terms  of  a  certain 
ordinance  and  resolution  of  the  city,  all  which 
are  set  out  in  the  contract.  The  specifications 
state  the  particulars  of  the  required  repairs  and 
extensions  of  the  wharves.  The  subject-matter 
of  the  ordinance  is  declared  to  be  the  sale  of 
"  The  revenues  of  the  wharves  and  levees  of 
the  City  of  New  Orleans,  collectible  under  ex- 
isting ordinances  upon  all  ships,  vessels,  steam- 
ships, steamboats,  flatboats  and  water-craft  of 
any  and  every  description,  upon  the  terms  and 
conditions"  therein  set  forth.  The  purchaser 
was  to  assume  certain  specified  liabilities  of  the 
city,  connected  with  the  wharves,  and  it  was 
provided  that  the  sale  should  be  awarded  to  the 
bidder  who  would  assume  to  discharge  the  obli- 
gations set  forth,  in  consideration  of  the  transfer 
of  the  revenues  assigned,  in  the  shortest  time. 
The  purchaser  should  be  subrogated  to  all  the 
rights  and  privileges  of  the  City  of  New  Orleans, 
to  sue  for  and  collect  the  revenues;  and  it  was 
understood  and  agreed,  that  "  The  city  only  un- 
dertakes to  transfer  only  such  rights  as  she 
possesses,  and  the  purchaser  takes  the  said  rev- 
enues subject  to  all  the  rights  now  held  by  other 
persons  by  way  of  lease,  privilege,  contract,  or 
by  law,  and  the  purchaser  shall,  in  reference  to 
them,  be  subrogated  only  to  the  rights  of  the 
city."  It  was  provided  that  the  purchaser 
should  take  possession  of  the  wharves,  landings 
and  levees  in  the  condition  in  which  the  same 
might  be  at  the  time,  and  should  repair  the  same 
and  keep  them  in  good  order  and  condition  dur- 
ing the  term  stipulated.  It  was  further  pro- 
vided that  if,  from  overpowering  force,  the  city 
should  not  be  able  to  protect  the  transferee  in 
receiving  the  said  revenues,  or  if  they  should 
by  any  such  cause  l>e  diminished  over  one  third, 
the  transferee  might,  after  satisfying  all  obliga- 
tions incurred  under  the  contract  up  to  the  time, 
surrender  it  and  be  discharged  from  further  re- 
sponsibility; but  the  city,  it  was  expressly  de- 
clared, in  nowise  guarantied  the  payment  of  the 
wharfage  and  levee  dues,  the  collection  of  which 
are  to  be  enforced  by  the  transferee  at  his  own 
cost. 

The  wharves  and  levees  which  constitute  the 
subject-matter  of  this  arrangement  consisted  of 
1 170]   artificial  improvements  made  at  the  expense  of 
1  the  city,  by  grading  and  piling,  securely  driven, 

fastened  and  covered  by  a  plank  flooring,  so  as 
to  furnish  safe  and  convenient  landings  and 
moorings  for  water-craft,  and  places  for  loading 
and  unloading  their  cargoes.  Provision  was 
made  not  only  for  keeping  in  repair  the  existing 
works  and  structures,  but  the  transferee  of  the 
revenues  was  bound  to  build  additional  new 
wharves  in  certain  specified  districts  of  the  city, 
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if  required  to  do  so,  not  to  exceed  a  named 
sum  per  annum;  but  if  new  wharves  should  be 
required  in  other  districts  by  the  city  councils 
their  own  or  the  request  of  any  other  person,  the 
party  so  desiring  them  should  be  bound  to  pay 
for  the  cost  thereof,  and  should  be  entitled  to 
receive  the  revenues  derived  from  such  wharves 
during  the  term  of  contract  with  the  transferee, 
unless  sooner  re-imburscd. 

The  claim  of  Ellerman  is,  that  the  administra- 
tion of  the  wharves  and  levees  within  the  city 
limits  is  intrusted  by  law  to  the  municipal  gov 
ernment;  that  with  this  administration  is  coupled 
a  franchise,  that  the  city  might  charge  and  re- 
ceive a  reasonable  remuneration  for  the  expense 
of  the  facilities  afforded  to  commerce;  that  un- 
der this  franchise  the  city  expended  out  of  the 
revenues  of  the  corporation  very  large  sums  on 
the  wharves  and  levees  in  permanent  works  and 
improvements  for  the  benefit  of  commerce;  that, 
in  consequence,  the  city  had  a  vested  right  in 
the  franchise  and  the  revenues  legitimately  de- 
rived from  these  expenditures,  of  which  it  could 
not  be  devested  by  an  Act  of  the  Legislature, 
and  that  the  appellee,  by  virtue  of  his  contract, 
is  subrogated  during  its  term  to  the  rights  of  the 
city. 

He  further  claims  that  it  is  a  violation  of 
these  rights  for  the  defendants  to  permit  the  use 
and  employment  of  their  property  as  a  wharf, 
and  to  charge  and  receive  wharfage  for  such  use, 
by  and  from  persons  not  engaged  in  conducting; 
the  proper  business  of  the  Railroad  Company, 
thus  opening  a  rival  wharf  business  in  compe- 
tition with  the  City  of  New  Orleans  and  the 
appellee  as  its  lessee;  and  that  if  the  Joint  Res- 
olution of  March  6,  1869,  must  be  construed  so 
as  to  confer  upon  the  Railroad  Company  any 
such  authority,  it  is  null  and  void,  because  con- 
trary to  that  provision  of  the  Constitution  of 
the  United  States  which  forbids  the  taking  of 
private  property  without  due  process  of  law. 

It  is  not  claimed  that  the  city  has  ever  used 
as  a  public  wharf  the  premises  so  occupied  by 
the  appellants,  or  made  any  expenditures  for  |171J 
works  and  constructions  upon  them;  and  it  is 
admitted  that  all  expenditures  of  that  descrip- 
tion which  have  been  made  thereon  have  been 
at  the  cost  of  the  Railroad  Company. 

A  decree  was. rendered  in  the  circuit  court  in 
favor  of  the  appellees,  granting  the  relief  prayed 
for,  to  review  which  this  appeal  is  prosecuted. 

In  the  opinion  of  the  Circuit  Judge,  Ellerman 
v.  R.  R.  Co.,  2  Wood,  120,  the  case  turned  upon 
the  construction  to  be  given  to  the  Joint  Reso- 
lution of  March  6,  1869;  and  being  of  opinion, 
upon  the  authority  of  the  decision  of  the  Su- 
preme Court  of  Louisiana  in  the  case  of  Aew  Or- 
leans v.  R.  R.  Co.,  27  La  Ann.,  414,  that  this 
Resolution  conferred  upon  the  Railroad  Com- 
pany no  right  to  charge  wharfage  dues  against 
vessels  landing  at  said  wharf  which  were  in  no 
way  connected  with  the  business  of  the  Rail- 
road Company,  and  no  right  to  maintain  a  free 
wharf  for  such  vessels,  it  was  assumed  that  the 
appellee  had  such  an  interest  in  the  question  as 
qualified  him  to  maintain  this  suit  and  entitled 
him  to  the  relief  prayed  for. 

The  case  of  New  Orleans  v.  R.  R.  Co.,  *vpra, 
was  a  suit  brought  by  the  city  against  t  he  Rail- 
road Company  to  recover  a  sum  of  money  for 
levee  dues,  charged  against  the  defendant  for 
barges  and  flatboats  belonging  to  the  Company 
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and  Iring  at  this  wharf,  and  which  were  used 
in  its  business.  The  (Supreme  Court  of  the  State, 
in  that  case,  decided  that  the  Joint  Resolution 
was  not  void  for  either  of  the  reasons  urged.  It 
said:  "  The  public  servitude  along  the  banks  of 
rivers  in  Louisiana  is  under  the  control  of  the 
General  Assembly.  C.  C,  458, 455, 458.  The 
right  of  the  General  Assembly  to  grant  the  right 
to  corporations  or  individuals  to  make  and  main- 
tain wharves  has  been  long  settled.  Police  Jury 
v.  Shreteport,  5  La  Ann.,  661;  Stevens  v.  Walk- 
er, 15  La  Ann.,  577;  Louisiana  v.  Faqan,  22, 
La  Ann.,  545;  Gould  v.  R.  R.  Co.,  6  N.  Y.,  522; 
People  v.  Vanderbilt,  26  N.  Y.,287.  In  the  case 
now  under  consideration  the  State  granted  the 
right  to  the  riparian  owner.  This  is  permissi- 
ble. 2)u«twv.<«7w^,lBlack,l[66U.S.,XVII., 
29].  Nor  was  the  grant  a  donation  of  public  rev- 
enues to  a  private  pu  r pose .  The  grant  is  a  license 
to  a  Railroad  Company  to  use  its  property  on  the 
1 1721  r'ver  °«nk  f°r  public  purposes,  to  wit:  to  facil- 
1  J  itate  the  transaction  of  its  business  with  the  pub- 
lic. It  was  the  control  by  the  Legislature  of  a 
public  servitude." 

The  extent  of  the  rights  of  the  Railroad  Com- 
pany under  the  Join$  Resolution,  whether  they 
were  limited  to  the  use  of  the  wharf  for  rail- 
road purposes  merely,  or  embraced  its  use  for 
all  purposes,  was  a  point  not  involved  in  the 
case  then  before  that  court,  and  was  not  de- 
cided by  it  either  in  express  terms  or  by  any 
fair  inference.  What  that  decision  did  affirm, 
however,  was,  that  the  disposal  of  the  public 
right  in  the  premises,  as  a  wharf,  was  in  the 
State,  to  the  exclusion  of  the  city,  So  that  if  the 
Joint  Resolution  had  been  a  cession  to  a  natural 
person,  as  riparian  proprietor,  to  improve  the 
premises  as  a  landing  place  for  water-craft,  and 
for  loading  and  unloading  cargoes,  by  building 
levees  and  wharves,  at  his  own  expense,  with 
the  right  to  charge  reasonable  wharfage  for  their 
use,  it  would  have  been  conclusive  upon  the 
city  and  those  claiming  in  its  right.  And  con- 
struing the  grant  to  the  Railroad  Comply  as 
limiting  the  use  of  the  property  as  a  wharf,  to 
purposes  strictly  incident  to  its  corporate  bus- 
iness, still,  in  order  that  it  should  be  beneficial 
to  that  extent,  it  would  be  essential  that  the 
Railroad  Company  should  have  the  right  to  ex- 
clude all  other  uses;  and  this  would  effectually 
withdraw  it  from  the  jurisdiction  of  the  city  au- 
thority over  the  general  subject  of  the  public 
wharves. 

Neither  would  this  be  in  derogation  of  any 
▼ested  right  of  the  city.  Whatever  powers  the 
municipal  body  rightfully  enjoys  over  the  sub- 
ject is  derived  from  the  Legislature  of  the  State. 
They  are  merely  administrative  and  may  be  re- 
voked at  any  time,  not  touching,  of  course,  any 
property  of  the  city  actually  acquired  in  the 
course  of  administration.  The  sole  ground  of 
the  right  of  the  city  to  collect  wharfage  at  all  is 
that  it  is  a  reasonable  compensation,  which  it  is 
allowed  by  law  to  charge  for  the  actual  use  of 
structures  provided  at  its  expense  for  the  con- 
venience of  vessels  engaged  in  the  navigation 
of  the  river.  Cannon  v.  New  Orleans,  20  Wall., 
577  [87  U.  8.,  XXn.,417]. 

And  while  it  may  be  true,  as  tt"s  decided  by 
the  Supreme  Court  of  Louisiana  in  EUerman  v. 
McMatns,  80  La.  Ann.,  190,  that  the  city  can- 
not lawfully  be  required  to  permit  the  use  of 
Its  wharves,  without  compensation,  on  the 
See  15  Otto. 


ground  that  they  are  private  property;  it  is  1 178 J 
equally  true,  as  was  decided  by  the  same  court 
in  New  Orleans  v.  Wilmot,  31  La.  Ann.  ,65,  that 
the  city  cannot  forbid  any  water-craft  from  using 
the  banks  of  the  navigable  waters  of  the  State 
for  purposes  of  navigation  and  commerce,  and 
cannot  compel  them  to  pay  to  it  wharfage  ex- 
cept as  compensation  for  the  use  of  wharves  of 
which  it  is  the  proprietor. 

The  rights  of  the  city  in  respect  to  this  con- 
troversy would  seem,  then,  to  be  reduced  to 
that  of  building  levees  and  wharves  on  the  banks 
of  the  river  within  its  corporate  limits  for  the 
public  utility,  with  the  exceptions  established 
by  paramount  law,  and  collecting  reasonable 
wharfage  for  the  actual  use  of  such  structures. 
Its  right  to  build  a  wharf  upon  the  land  of  the 
Railroad  Company,  the  appellant,  we  have  seen, 
is  excluded  by  the  terms  of  the  Joint  Resolution 
of  March  6,  1869,  according  to  its  narrowest 
construction. 

The  sole  remaining  question,  then,  is,  wheth- 
er Ellerman,  as  assignee  of  the  city,  has  any  le- 
gal interest  which  entitles  him  to  enjoin  the  Kail- 
road  Company  from  using  its  wharf  as  a  pub- 
lic wharf  beyond  the  limits  of  such  use,  as  de- 
fined by  that  construction  of  the  Joint  Resolu- 
tion. If  he  has  such  interest  it  can  only  consist 
in  preventing  competition  with  himself  as  a 
wharfinger,  which  such  more  extensive  use  of 
the  railroad  property  would  create.  And  if  the 
right  to  assert  it  exists,  it  must  rest,  not  upon 
the  claim  that  the  premises  are  thus  used  for 
purposes  to  which  they  might  not  be  lawfully 
devoted  if  owned  and  used  by  a  natural  person, 
but  on  the  allegation  merely  that  such  use  is  be- 
yond the  corporate  powers  of  the  Railroad  Com- 
pany. But  if  the  competition  in  itself,  however 
injurious,  is  not.  a  wrong  of  which  he  could 
complain  against  a  natural  person,  being  the  ri- 
parian proprietor,  how  does  it  become  so  merely 
because  the  author  of  it  is  a  corporation  acting 
ultra  vires?  The  damage  is  attributable  to  the 
competition,  and  to  that  alone.  But  the  com- 
petition is  not  illegal.  It  is  not  unlawful  for 
anyone  to  compete  with  the  appellant,  although 
the  Railroad  Company  may  not  be  authorized 
to  engage  in  the  same  business.  The  legal  in- 
terest which  qualifies  a  complainant  other  than 
the  State  itself  to  sue,  in  such  a  case,  is  a  pe- 
cuniary interest  in  preventing  the  defendant 
from  doing  an  act  where  the  injury  alleged 
flows  from  its  quality  and  character  as  a  breach  1 1 74  ] 
of  some  legal  or  equitable  duty.  A  stockholder 
of  the  Company  has  such  an  interest  in  restrain- 
ing it  within  the  limits  of  the  enterprise  for 
which  it  was  formed,  because  that  is  to  enforce 
his  contract  of  membership.  The  State  has  a 
legal  interest  in  preventing  the  usurpation  and 
perversion  of  its  franchises,  because  it  is  a  trust- 
ee of  its  powers  for  uses  strictly  public.  In 
these  questions  the  appellant  has  no  interest, 
and  he  cannot  raise  them  in  order,  under  that 
cover,  to  create  and  protect  a  monopoly  which 
the  law  does  not  give  him.  The  only  injury  of 
which  he  can  be  heard  in  a  judicial  tribunal  to 
complain  is  the  invasion  of  some  legal  or  equi- 
table right.  If  he  asserts  that  the  competition 
of  the  Railroad  Company  damages  him,  the  an- 
swer is  that  it  does  not  abridge  or  impair  any 
such  right.  If  he  alleges  that  the  Railroad  Com- 
pany is  acting  beyond  the  warrant  of  the  law, 
the  answer  is  thai  a  violation  of  >»-«  charter  does 


1017 


Digitized  by 


Google 


235,  280;  287-243 


Supreme  Court  of  the  United  States. 


Oct.  Term, 


[235] 


not  of  itself  injuriously  affect  any  of  his  rights. 
The  Company  is  not  shown  to  owe  him  any 
duty  which  it  has  not  performed. 

This  was  the  principle  on  which  this  court 
proceeded  in  the  case  of  Georgetown  v.  Canal 
Co.,  12  Pet.,  91.  It  is  applied  in  Liverpool  v. 
Chorlcy  Waterworks  Co.,  2  DeG.,  M.  & G.,  852; 
Stockport  Dial.  Waterworks  v.  Manchester,  9  Jur. 
(N.  S.),  266;  Pudscy  Coal  Gas  Co.  v.  Bradford, 
L.  R..  15  Eq.,  167. 

On  this  ground  it  is  our  opinion  that  the  ap- 
pellee failed  to  allege  and  show  any  right  to 
maintain  bis  bill,  which  should,  therefore,  have 
been  dismissed.  The  decree  is  accordingly  re- 
verted, with  direction*  to  dismiss  the  bill;  and  it 
it  so  ordered. 
True  copy.  Test. 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 


CHARLES  HECHT,  Ptff.  in  Err., 
v. 

MART  E.  BOUGHTON. 

(See  8.  C,  15  Otto,  286, 286.) 

Review  of  territorial  decisions— form  of  proceed- 
ing. 

1.  The  appellate  Jurisdiction  of  this  court  over 
the  judgments  and  decrees  of  territorial  courts  In 
cases  of  trial  by  Jury,  must  be  exercised  by  writ  of 
error,  and  in  all  other  cases  by  appeal. 

2.  The  form  of  proceeding  depends  on  the  single 
fact  of  whether  there  has  been,  or  not,  a.  trial  by 
Jury. 

[No.  912.1 

Submitted  Mar.  6, 1882.  Bedded  Mar.  to,  1882. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Wyoming. 
On  motion  to  dismiss. 

The  case  is  sufficiently  stated  by  the  court. 
Mr.  J.  Thomas  Turner,  for  defendant  in 
error  in  support  of  motion. 

Messrs.  C.  N.  Potter  and  E.  W.  Hun, 

for  plaintiff  in  error. 

Mr.  Chief  Jvstice  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  Territory  of  Wyoming,  to  bring  up  for 
review  the  judgment  in  a  suit  where  there  was 
not  a  trial  by  jury.  A  motion  is  now  made  to 
dismiss  because  the  case  should  have  been 
brought  here  by  appeal  and  not  by  writ  of  error. 

Section  2  of  the  Act  of  April  7, 1874  [18  Stat, 
at  L.,  27].  ch.  80,  1  Sup.  R.  8.,  18,  is  as  fol- 
lows: 

"  That  the  appellate  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  over  the  judg- 
ments and  decrees  of  said  territorial  courts  m 
cases  ot  trial  by  jury  shall  be  exercised  by  writ 
ot  error  and  in  all  other  cases  by  appeal  ac- 
cording to  such  rules  and  regulations  as  to  form 
and  modes  of  proceeding  as  the  said  Supreme 
Court  have  prescribed  or  may  hereafter  pre- 
scribe. 

Provided.  That  on  appeal,  instead  of  the  evi- 
dence at  large,  a  statement  of  the  facts  of  the 
case  in  the  nature  of  a  special  verdict,  and  also 
the  rulings  of  tue  court  on  the  admission  or  re- 
jection of  evidence  when  excepted  to,  shall  be 
made  and  certified  by  the  court  below  and  trans- 
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mitted  to  the  Supreme  Court,  together  with  the 
transcript  of  the  proceedings  ana  judgment  or 
decree;  but  no  appellate  proceedings  in  said  Su- 
preme Court,  heretofore  taken  upon  any  such 
judgment  or  decree,  shall  be  invalidated  by 
reason  of  being  instituted  by  writ  of  error  or 
appeal. 

And  provided  further,  That  the  appellate 
court  may  make  any  order  in  any  case  hereto- 
fore appealed,  which  may  be  necessary  to  save 
the  rights  of  parties;  and  that  this  Act  shall  not 
apply  to  cases  now  pending  in  the  Supreme 
Court  of  the  United  States,  where  the  record  has 
already  been  filed." 

This  Statute  seems  to  us  conclusive  of  the  [236] 
present  motion.  In  allowing  legal  and  equita- 
ble remedies  to  be  sought  in  the  same  action  be- 
fore the  territorial  courts,  Congress  saw  fit  to 
establish  an  inflexible  rule  by  which  it  could  be 
determined  whether  a  case  should  be  brought 
here  from  those  courts  for  review  by  writ  ofer- 
ror  or  appeal,  and  provided  that  cases  tried  by 
a  jury  should  come  on  writ  of  error,  and  all  oth- 
ers by  appeal.  This  makes  the  form  of  pro- 
ceeding depend  on  the  single  fact  of  whether 
there  has  been,  or  not,  a  trial  by  jury.  String- 
fellow  v.  Cain,  99  U.  S.,  612  [XXV..  422].  We 
are  not  to  consider  the  testimony  in  any  case. 
Upon  a  writ  of  error  we  are  confined  to  the  bill 
of  exceptions,  or  questions  of  law  otherwise  pre- 
sented by  the  record;  and  upon  an  appeal,  to 
the  statement  of  facts  and  rulings  certified  by 
the  court  below.  The  facts  set  forth  in  the  state- 
ment which  must  come  up  with  the  appeal  are 
conclusive  on  us.  Under  these  circumstances, 
the  form  of  proceeding  to  get  a  review  is  not  of 
so  much  importance  as  certainly  about  what  is 
to  be  done. 

We  cannot  agree  with  counsel  for  the  plaint- 
iff in  error  that  the  Act  of  Congress  was  intend- 
ed to  apply  only  to  those  territories  where  the 
distinction  between  suits  at  law  and  suits  ir 
equity  had  actually  been  abolished.  From  th< 
preamble  it  may  fairly  be  inferred  that  the  ob- 
ject of  the  legislation  was  to  prevent  embarrass- 
ments growing  out  of  the  mingling  of  jurisdic- 
tions, but  the  statute  as  it  stands  clearly  applies 
to  all  territorial  courts. 

The  motion  to  dismiss  is  granted. 
True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited.-106  U.  8.,  MB ;  108  U.  8.,  16 ;  111  U.  &,  88T;  114 

U.  8.,  35. 


IRA  DAVENPORT.  Ptff.  in  Brr., 
v. 

COUNTY  OP  DODGE. 
(See  8  C,  15  Otto.  287-848.) 
County  bonds — action  upon — mandamus. 

1.  Under  the  Nebraska  Statute  of  1888.  the  spe- 
cial bonds  which  the  County  Commissioners  issue  for 
the  precincts  of  the  county  in  aid  of  works  of  inter- 
nal improvement,  are,  in  legal  effect,  the  special 
bonds  of  the  county,  payable  out  of  a  special  fund 
to  be  raised  in  a  special  way. 

2.  An  action  at  law  on  such  bonds  wfll  lie  in  the 
courts  of  the  United  States  against  the  county. 


1237] 


Note. — Mandamus  to  compel  city,  town  or  comity 
tr.Uvy  tar  to  pay  bonds  or  interest  onbonds.  See  note 
to  The  Mayor  v.  U.  8.,  78  U.  &,  TIT.,  704. 
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8.  In  oourts  of  tbo  United  States,  a  judgment  at 
law  is  necessary  to  support  the  writ  of  mandamue 
to  enforce  the  levy  and  collection  of  the  taxes,  to 
pay  such  bonds,  it  being  in  the  nature  of  an  execu- 
tion to  carry  the  judgment  into  effect. 

[No.  1186.] 
Submitted  Jan.  16, 1882.  Decided  Mar.  t0,188t. 

P\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
The  case  is  stated  by  the  court. 
Mesne  W.  H.  Hanger  and  E.  Wakeley , 
for  plaintiff  in  error. 

Mr.  William  Marshall,  for  defendant  in 
error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court : 

By  a  Statute  of  Nebraska,  passed  in  1869, 
"To  enable  counties,  cities,  towns  and  pre- 
cincts to  borrow  money  on  their  bonds,  or  to 
issue  bonds  to  aid  in  the  construction  or  com- 
pletion of  works  of  internal  improvement  in 
this  State,  and  to  legalize  bonds  already  is- 
sued for  such  purposes,"  the  legal  voters  of 
counties  and  cities  were  authorized  to  vote 
bonds  for  such  purposes,  and  upon  a  favorable 
vote,  the  county  commissioners  in  case  of  a 
county,  and  the  city  council  in  case  of  a  city, 
were  to  issue  the  bonds  as  voted,  which  were 
to  "continue  a  subsisting  liability  against  said 
city  or  county"  until  paid.  It  was  further  made 
the  duty  of  the  proper  officer  annually  to 
cause  to  be  levied,  collected  and  paid  over  to 
the  holders  of  such  bonds  "a  special  tax  on  all 
taxable  property  within  said  county  or  city,  suf- 
ficient to  pay  the  interest  and  principal  as 
thcv  fell  due.  Sections  6  and  7  of  the  Act  are 
as  f ollow8 : 

"Sec.  6.  Any  county  or  city  which  shall 
1 2381  nave  issued  ***  bonds  in  pursuance  of  this  Act, 
'  J  shall  be  estopped  from  pleading  want  of  con- 
sideration therefor,  and  the  proper  officers  of 
such  county  or  city  may  be  compelled,  by 
mandamue  or  otherwise,  to  levy  the  tax  herein 
provided  to  pay  the  same. 

Sec.  7.  Any  precinct,  in  any  organized  coun- 
ty of  this  State,  shall  have  the  privilege  of  vot- 
ing to  aid  works  of  internal  improvement,  and 
be  entitled  to  all  the  privileges  conferred  upon 
counties  and  cities  by  the  provisions  of  this 
Act;  and  in  such  case  the  precinct  election  shall 
be  governed  in  the  some  manner  as  is  provided 
in  this  Act,  so  far  as  the  same  is  applicable, 
and  the  County  Commissioners  shall  issue  spe- 
cial bonds  for  such  precinct,and  the  tax  to  pay 
the  same  shall  be  levied  upon  the  property  with- 
in the  bounds  of  such  precinct.  Such  precinct 
bonds  shall  be  the  same  as  other  bonds,  but 
shall  contain  a  statement  showing  the  special 
nature  of  such  bonds."  General  Statutes  of 
Neb.,  448. 

Under  the  authority  of  section  7,  bonds  were 
issued  by  the  County  Commissioners  of  Dodge 
County  in  the  following  form  : 
"United  States  of  America,  ) 
State  of  Nebraska.  f 
It  is  hereby  certified  that  Fremont  Precinct, 
in  the  County  of  Dodge,  in  the  State  of  Ne- 
braska, is  indebted  unto  the  bearer  in  the  sum 
of  $1,000,  payable  on  or  before  twenty  years 
after  date,  with  interest  at  the  rats  of  ten  per 
jent  per  annum  from  date.   Interest  payable 
See  15  Otto. 


annually  on  the  presentation  of  the  proper 
coupons  hereto  annexed.  Principal  payable  at 
the  office  of  the  county  treasurer,  in  Fremont, 
Dodge  County,  Nebraska-  interest  payable  at 
the  Ocean  National  Bank,  in  the  City  of  New- 
York. 

This  bond  is  one  of  a  scries  issued  in  pursu- 
ance of  and  in  accordance  with  a  vote  of  the 
electors  of  said  Fremont  Precinct  at  a  special 
election  held  on  the  11th  day  of  November. 
1870,  at  which  time  the  following  proposition 
was  submitted: 

Shall  the  county  commissioners  of  Dodge  Conn  - 
ty,  Nebraska,  issue  their  special  bonds  on  Fre- 
mont Precinct,  in  said  County,  to  the  amount 
not  to  exceed  $50,000,  to  be  expended  and  ap- 
propriated bv  the  county  commissioners,  or  as 
much  thereof  as  is  necessary,  in  building  a  wagon 
bridge  across  the  Platte  River,  in  said  precinct, 
said  bonds  to  be  made  payable  on  or  before  twen- 
ty years  after  date,  bearing  interest  at  the  rate 
of  ten  per  cent  per  annum,  payable  annually? 
Which  proposition  was  duly  elected,  adopted,  ,„,0, 
and  accepted  by  a  majority  of  the  electors  of  I*39 J 
said  precinct  voting  in  favor  of  the  proposition. 

And  whereas,  the  Smith  Bridge  Company,  of 
Toledo,  Ohio,  have  entered  into  a  contract  with 
said  County  Commissioners  to  furnish  the  neces- 
sary materials,  and  to  build  and  construct  said 
bridge  referred  to  in  the  foregoing  proposition: 

Wherefore  this  bond,  with  others,  is  issued 
in  pursuance  thereof,  as  well  as  under  the  pro- 
vision of  an  Act  of  the  Legislature  of  the  State 
of  Nebraska,  approved  February  15, 1869,  en- 
titled '  An  Act  to  Enable  Counties,  Cities  and 
Precincts  to  Borrow  Money  on  their  Bonds, 
to  Aid  in  the  Construction  or  Completion  of 
Works  of  Internal  Improvements  in  this  State, 
und  to » Legalize  Bonds  Already  Issued  for 
Such  Purpose.' 

In  witness  whereof  we,  the  said  County  Com 
missioners  of  said  Dodge  County,  have  here- 
unto set  our  hands,  this  1st  day  of  September. 
A.  D.  1871. 

George  F.  Blan  chard, 
A.  C.  Briogs, 
John  P.  Eaton, 

County  Commissioner*. 

Attest: 

[seal.]       A.  G.  Brugr,  Cbunty  Clerk.' 

Default  having  been  made  in  the  payment  of 
sundry  coupons  attached  to  these  bonds,  Dav- 
enport, the  plaintiff  in  error,  brought  suit 
against  the  County  for  the  recovery  thereof,  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Nebraska.  The  petition  set  forth 
the  issue  of  the  bonds  according  to  the  facts, 
and  prayed  judgment  "  For  the  sum  of  $850 
and  costs  of  suit,  said  judgment  to  be  collected 
by  a  tax  upon  the  taxable  property  within  the 
territory  comprising  said  Fremont  precinct  at 
the  time  said  bonds  were  voted  and  issued. "  The 
County  demurred  to  the  petition,  and  at  the 
hearing  the  following  questions  arose: 

"  1.  Whether  upon  the  allegations  of  the 
amended  petition  filed  in  said  court  on  the  12th 
day  of  May,  1881,  the  said  County  of  Dodge  is 
liable  to  a  suit  in  which  judgment  can  be  rend- 
ered against  said  County  of  Dodge,  on  the  bonds 
and  coupons  therein  declared  upon  and  set  out. 

2.  Whether  upon  the  allegations  of  the  said 
petition,  the  plaintiff  is  entitled  to  recover  n 
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i]  judgment  In  form  against  the  County  of  Dodge, 
to  be  satisfied  or  collected  only  by  levy  of  a  tax 
on  the  taxable  property  in  Fremont  Precinct, 
as  prayed  for  in  said  petition." 

Upon  these  questions  the  opinions  of  the  Cir- 
cuit Justice  and  District  Judge  holding  the 
court  were  opposed,  and  that  disagreement  has 
been  duly  certified  here.  The  opinion  of  the 
Circuit  Justice  being  that  the  questions  should 
be  answered  in  the  negative,  the  demurrer  was 
sustained  and  judgment  given  for  the  defend- 
ant. From  that  judgment  this  writ  of  error  has 
been  brought,  and  the  case  is  now  here  for  de- 
termination on  the  certificate  of  division. 

When  county  bonds  are  issued  under  the  stat- 
ute in  Question,  it  is  expressly  provided  that 
they  shall  constitute  a  debt  against  the  County, 
to  be  paid  by  the  levy  and  collection  of  taxes 
on  all  the  taxable  property  within  the  County. 
If  aid  is  voted  by  a  precinct,  bonds  also  are  to 
be  issued,  differing  only  from  county  bonds  in 
that  they  are  to  be  paid  from  taxes  levied  on 
property  within  a  precinct.  "As  to  the  several 
duties  of  the  County  Commissioners  respecting 
them,"  says  the  Supreme  Court  of  Nebraska,  in 
State  v.  Thorne,  9  Neb.,  461,  "  the  law  makes 
no  distinction  whatever  between  precinct  and 
county  bonds.  They  must  issue  both,  and  when 
issued  it  is  their  duty  to  keep  a  record  of  the 
kinds  and  amounts,  as  well  as  the  times  and 
places  of  payment,  and  make  provisions  there- 
for, as  the  statute  directs.  In  the  case  of  pre- 
cinct bonds  the  means  of  payment  must  be 
raised  by  a  tax  levied  by  the  commissioners 
'  upon  the  property  within  the  bounds  of  such 
precinct,'  which  must  be  collected  in  the  same 
manner  as  is  the  ordinary  county  revenue,  and 
through  the  agency  of  the  county  treasurer, 
whose  only  duty  in  connection  with  the  fund 
arising  therefrom,  when  collected,  is  to  hold  it 
subject  to  the  order  of  the  County  Commis- 
sioners directing  its  application  to  the  object 
for  which  it  was  intended.  As  before  stated, 
the  management  of  this  sort  of  precinct  indebt- 
edness is  made  to  conform  to  that  of  counties 
of  like  character.  The  sole  distinction  is  that  it 
concerns  a  distinct  portion  only  instead  of  the 
whole  body  of  the  County.  The  money  with 
which  to  meet  the  obligations  of  a  precinct  is 
raised  and  paid  out  with  the  same  formality, 
and  through  precisely  the  same  agencies,  as  are 
the  ordinary  countv  funds  and,  except  when 
1  there  is  some  special  provision  of  statute  author- 
izing it,  payment  therefrom  can  be  legally  made 
only  on  '  warrants  by  the  county  commission- 
ers according  to  law.  " 

A  bond  implies  an  obligor  bound  to  do  what 
it  is  agreed  shall  be  done.  Precincts  in  Ne- 
braska are  but  political  subdivisions  of  a  county. 
They  have  no  corporate  existence  and  cannot 
contract  or  be  contracted  with.  They  have  no 
corporate  officers,  and  can  neither  sue  nor  be 
.sued.  Certain  officers  are  elected  by  the  voters 
of  precincts  for  political,  administrative  and  ju- 
dicial purposes,  but  they  are  in  no  sense  the 
representatives  of  the  people  of  the  territory  as 
a  municipality.  State  v.  Dodge  Co.,  10  Neb.,  20. 
Precincts  are  governed  by  the  County  Commis- 
sioners, the  governing  board  of  the  county,  and 
by  the  appropriate  officers  of  the  State.  Their 
relation  to  a  county  is  like  that  of  a  ward  to  a 
<  ity.  Having  no  corporate  existence,  no  sepa- 
rate municipal  authontv.Hiey  cannot,  says  again 
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the  Supreme  Court  of  the  State,  in  the  case  last 
cited,  "enter  into  contracts  directly  or  indi- 
rectly, nor  assume  obligations  which  a  court 
might  be  called  on  to  enforce."  Hence,  the  pre- 
cinct cannot  become  the  obligor  of  precinct 
bonds,  and  we  think  it  follows  that  the  county, 
which  does  have  a  corporate  existence,  and  can 
contract  and  be  contracted  with,  and  upon 
whose  officers  is  imposed  the  duty  not  only  of 
issuing  the  bonds,  but  of  providing  for  the  pay- 
ment of  them,  is  the  political  entity  bound  by 
the  obligation  that  is  entered  into  and  charged 
with  the  debt  created  thereby.  The  only  differ- 
ence between  the  two  kinds  of  debt  is,  that  in 
one  all  the  taxable  property  of  the  county  is 
charged  with  its  payment,  and  in  the  other 
only  a  part.  In  both,  the  mandamus  to  enforce 
the  levy  and  collection  of  the  necessary  taxes 
lies  to  the  proper  officers  of  the  county  alone. 
This  remedy  is  expressly  provided  for,  and 
thus  the  presumption  that  might  otherwise  arise 
of  an  intention  to  erect  the  precinct  into  a  cor- 
poration for  the  purpose  of  these  obligations, 
because,  without  it,  the  bonds  could  not  be  en- 
forced, is  rebutted.  We  think,  therefore,  that 
the  special  bonds  which  the  County  Commis- 
sioners are  to  issue  for  the  precincts  are,  in 
legal  effect,  the  special  bonds  of  (he  County  pay- 
able out  of  a  special  fund  to  be  raised  in  a  spe- 
cial way.  Although  the  form  of  expression  in 
the  Nebraska  Statute  is  somewhat  different  from 
that  in  Missouri,  which  we  were  called  on  to 
consider  in  Can  Co.  v.  Johnston,  95  U.  S.,  860 
[XXIV.,  416],  we  think  the  legal  effect  of  it  is 
the  same.  In  Missouri  it  was  provided  that  the 
bonds  should  be  in  the  name  of  the  county,  but 
in  Nebraska  there  can  be  no  bond  except  it  be 
of  the  county,  and  as  a  bond  is  to  be  made,  it 
necessarily  follows  that  the  county  must  make 
it.  In  express  terms  it  is  stated  that  precinct 
bonds  shall  be  the  same  as  other  bonds,  that  is 
to  say,  county  bonds,  but  must  contain  a  state- 
ment of  their  special  nature,  which  confines  the 
area  of  taxable  property  to  a  part  rather  than 
the  whole  of  the  county. 

If  there  is  nothing  slse  in  the  case,  therefore, 
we  think  it  comes  within  Can  Co.  v.  Johnston, 
supra,  and  that  an  action  at  law  will  lie  in  the 
courts  of  the  United  States  against  the  County 
for  the  recovery  of  the  special  judgment  asked 
for.  The  case  of  Co.  Comrs.  v.  Chandler,  96  U. 
8.,  205  [XXIV.,  625],  was  upon  coupons  at- 
tached to  some  of  this  same  issue  of  bonds. 
Judgment  had  been  rendered  against  the  County 
in  the  court  below  and  that  judgment  was  af- 
firmed here.  No  one  seemed  to  think  then  that 
the  defense  now  relied  on  was  good,  for  it  was 
not  mentioned  in  this  court  or  below.  The  de- 
fense then  made  related  only  to  the  authority 
of  a  precinct  to  vote  aid  for  the  building  of  a 
toll  bridge. 

It  is  contended,  however,  that  as  the  statute 
which  authorizes  the  creation  of  the  liability 
provides  a  special  remedy  for  its  enforcement, 
this  suit  cannot  be  maintained.  The  remedy 
provided  is  by  mandamus  to  compel  the  proper 
officers  to  levy  the  necessary  tax.  In  Oreene  Co. 
v.  Daniel  [ante,  101],  a  case  similar  to  this  in 
many  of  its  features,  we  said  a  suit  to  get  judg- 
ment on  bonds  or  coupons  was  part  of  the  nec- 
essary machinery  which  the  courts  of  the  United 
States  must  use  in  enforcing  this  remedy,  and 
that  the  jurisdiction  of  those  courts  is  not  to  be 
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ousted  simply  because  in  the  courts  of  the  State 
the  mandamtu  could  be  granted  without  a  judg- 
ment. In  the  state  courts  the  liability  may,  as 
we  understand  the  case  of  State  v.  Dodae  Co., 
tupra,  be  determined  in  the  proceedings  for  the 
mandamtu.  Such  is  not.  however,  the  rule  in 
the  courts  rf  iho  United  States,  where  the  writ 
of  mandamus  is  only  granted  in  aid  of  an  exist- 
ing jurisdiction .  In  those  courts  the  judgment 
at  law  is  necessary  to  support  'the  writ,  which 
[243]  is  in  the  nature  of  an  execution  to  carry  the 
judgment  into  effect.  Greene  Co.  v.  Daniel,  su- 

r;  Graliam  v.  Norton,  15  Wall.,  427  [82  U. 
XXL,  1771;  Bath  Co.  v.  Amy,  18  Wall.,  244 
[80  U.  8.,  XX.,  539].  As  the  judgment  asked 
for  is  special,  and  will  only  entitle  the  plaintiff 
to  payment  through  the  instrumentality  of  the 
special  tax  to  be  levied,  the  suit  as  it  now  stands 
is  in  reality  only  a  way  of  getting  the  remedy 
the  statute  provides.  The  only  execution  that 
can  issue  on  the  judgment  will  be  the  manda- 
mus. 

The*  Supreme  Court  of  the  8tate  in  State  v. 
Dodge  Co.,  supra,  declined  to  issue  a  mandamus 
for  the  levy  of  taxes  to  pay  a  judgment  in  the 
Circuit  Court  of  the  United  States  on  some  of 
the  coupons  attached  to  this  class  of  bonds,  and 
in  the  opinion  declared  the  judgment  a  nullity; 
but  this  we  must  understand  to  mean  a  nullity 
as  the  foundation  of  any  proceedings  in  that 
court  for  its  enforcement.  To  enable  the  courts 
of  the  United  States  to  afford  the  remedy  which 
the  law  has  specially  provided,  such  a  judgment 
is  a  necessarv  preliminary.  In  fact,  a  judgment 
is  but  one  of  the  steps  in  the  proceeding  to  ob- 
tain the  mandamus.  The  statute  has  given  a 
remedy  by  mandamus  but  it  has  not  undertaken 
to  regulate  the  process  by  which  it  is  to  be  se- 
cured. That  dei>ends  on  the  practice  established 
in  the  several  tribunals  from  which  the  writ  is 
to  be  obtained.  The  practice  in  the  state  courts 
requires  one  mode  of  proceeding,  that  in  the 
courts  of  the  United  States  another,  but  the  re- 
sult is  the  same  in  both,  to  wit:  the  order  for  the 
levy  and  collection  of  the  requisite  tax. 

It  follows  that  each  of  tJte  questions  certified 
must  be  answered  in  the  affirmative  and  Vie  judg- 
ment of  the  court  below  reversed.  It  is,  conse- 
quently, so  ordered,  and  the  cause  remanded  for 
farther  proceedings  in  accordance  with  this  opin- 
ion. 

Trueoopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Clted-108  U.  8.,  868;  107  U.  8.,  727,  782;  108  U.  8., 
866;  110  U.  8.,  182;  111  U.  8.,  367. 


UNITED  STATES,  Plff.  in  Err., 
1263]  *. 

UNION  PACIFIC  RAILROAD  COMPANY. 

(See  8.  C,  15  Otto,  283,284.) 

Review  of  territorial  judgments— jurisdictional 
amount— suits  by  United  States. 

1.  A  case  from  a  territorial  court  can  only  be 
brought  here  by  appeal,  and  not  by  writ  of  error, 
where  there  was  no  trial  by  a  Jury. 


Nots.— Jurisdiction  of  V.  S.  Supreme  Court  de- 
pendent on  amount ;  interest  cannot  be  added  to  give 
jurisdiction ;  how  vahie  of  thing  demanded  may  be 
shown:  what  cases  reviewable  without  regard  to  sum 
in  controversy.  See  note  to  Gordon  v.  Ogden,  28  U. 
8.  (8  Pet.).  88. 

See  15  Otto.  U.  S.,  Boox  2« 


2.  Writs  of  error  and  appeals  from  the  final  Judg- 
ments and  decrees  of  the  Supreme  Court  of  Wyo- 
ming Territory  lie  to  this  court  only  when  the 
amount  in  controversy  exceeds  $1,000,  or  the  Judg- 
ment is  on  a  wntof  habeas  corpus  involving  a  ques- 
tion of  personal  freedom. 

8.  The  United  8tates  are  not  entitled  to  a  writ  of 
error  or  appeal,  if  the  same  remedy  would  not  be 
afforded  under  similar  circumstances  to  a  private 
party. 

[No.  214.] 

Submitted  Mar.  3,  188S.  Decided  Mar.  to,  1882. 

F ERROR  to  the  Superior  Court  of  the  Terri- 
tory of  Wyoming. 
The  case  is  stated  by  the  court. 
Mr.  Samuel  P.  Phillips,  Solicitor- Gen.,  for 
plaintiff  in  error. 

Messrs.  Samuel  Shellabarger  and  Jere- 
miah. H.  Wilson,  for  defendants  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court- 

This  was  a  suit  in  replevin  brought  by  the 
United  States,  in  one  of  the  district  courts  of  the 
Territory  of  Wyoming,  against  the  Union  Pa- 
cific Railroad  Company  to  recover  the  posses- 
sion of  certain  goods  intended  for  the  Indian 
service.  The  case  was  submitted  to  the  court 
on  an  agreed  statement  of  facts,  from  which  it 
appears  that  the  goods  belonged  to  the  United 
States;  that  they  were  intended  for  the  Indian 
service;  that  the  United  States  had  a  contract 
with  Dwight  J.  McCann  for  their  transportation 
from  New  York  to  the  White  River  Agency,  in 
Colorado;  that  they  were  put  into  the  hands  of 
this  contractor  for  transportation  under  his  con- 
tract; that  the  contractor  agreed  with  the  Rail- 
road Company  for  their  transportation  from 
Omaha  to  Rawlins;  that  the  Company  carried 
them  as  a  common  carrier  under  this  agreement 
to  the  place  of  destination,  for  which  its  proper 
charges  were  $406.86;  that  on  their  arrival  at 
Rawlins  they  were  stored  in  the  Company's 
warehouses  for  a  long  time;  that  for  this  storage 
the  proper  charge  was  $91.30;  and  that  the  con- 
tractor for  transportation  had  never  paid  any 
part  of  these  charges. 

On  the  20th  of  November,  1877,  the  United 
States  demanded  the  goods  of  the  Company,  but 
a  delivery  was  refused  unless  the  charges  were 
paid,  the  Company  claiming  the  right  to  hold 
the  goods  under  a  carrier's  lien.  The  United 
States  thereupon  replevied  the  goods  without 
having  first  paid  the  charges.  The  only  contro- 
versy was  as  to  the  lien,  and  it  was  agreed  that 
if,  upon  the  facts,  the  court  should  be  of  opin- 
ion the  Company  had  a  lien,  judgment  should 
be  entered  in  its  favor  and  against  the  United 
States  for  the  amount  of  the  charges.  If,  how- 
ever, it  should  be  decided  there  was  no  lien, 
judgment  was  to  be  entered  against  the  Com- 
pany. The  court  decided  there  was  a  lien,  and 
gave  judgment  against  the  United  States  for 
$588.16.  This  judgment  was  affirmed  by  the 
Supreme  Court  of  the  Territory,  and  for  the  re- 
view of  that  judgment  this  wri'.  Jt  exr  je  has  been 
brought.  * 

Under  the  decision  in  Hecht  v.  Bough  ton  [ante, 
1018],  just  announced,  the  case  should  have  been 
brought  here  by  appeal  rather  than  writ  of  error. 
There  was  no  trial  by  a  jury.  But  there  is  still 
another  objection  to  our  jurisdiction.  Under 
sections  702  and  1909  of  the  Revised  Statutes, 
writs  of  error  and  arjoeala  from  the  final  judg- 
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ments  and  decrees  of  the  Supreme  Court  of  Wy- 
oming lie  to  this  court  only  when  the  amount 
in  controversy  exceeds  $1,000,  or  the  judgment 
is  on  a  writ  of  habeas  corpus,  involving  a  ques- 
tion of  personal  freedom.  No  exception  is  made 
in  favor  of  the  United  States,  and  this  is  not  an 
action  brought  for  the  enforcement  of  any  rev- 
enue law.  Consequently,  the  United  States  are 
not  entitled  to  a  writ  of  error  or  appeal  if  the 
same  remedy  would  not  be  afforded  under  sim- 
ilar circumstances  to  a  private  party.  U.  8.  v. 
Jhompson,  98  U.  S.,  588  [XXIII.,  988].  The 
value  of  the  matter  in  dispute  is  the  amount  of 
the  judgment  that  has  been  recovered.  This  is 
less  than  $1,000.  It  follows  that  we  have  no  ju- 
risdiction and  the  writ  it  dismissed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


WESLEY  B.  BONNIFIELD,  Plff.  in  Err., 

GEORGE  F.  PRICE. 

Cote  followed — review  of  Territorial  judgments— 
practice— statement  of  facts. 

L  Heoht  v.  Bough  ton,  ante,  p.  1018,  followed. 

2.  A  judgment  of  the  Supreme  Court  of  a  Terri- 
tory cannot  be  reviewed  here  on  writ  of  error  where 
the  trial  was  not  by  Jury. 

3.  The  appropriate  remedy  In  such  case,  under  the 
Act  of  Apr.  7, 1874,  ch.  80V8up.  Rev.  BtaL,  12,  to  by 
appeal. 

4.  If  this  court  oould  treat  the  writ  of  error  as  an 
appeal,  a  statement  of  facts  such  as  the  statute  re- 
quires to  necessary  to  enable  this  court  to  re-exam- 
ine the  case. 

[No.  280.] 

Submitted  Mar.  16, 1882.  Decided  Mar.  27, 188t. 

F ERROR  to  the  8upreme  Court  of  the  Ter- 
ritory of  Wyoming. 
The  case  is  sufficiently  stated  by  the  court. 
Messrs.  I.  S.  Moore,  John  W.  Hammond, 
C.  N.  Potter  and  B.  P.  Johnson,  for  plaintiff 
in  error. 

Mr.  George  P.  Price,  for  defendant  in  er- 
ror. 

Mr.  Chief  Justice  Wait©  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  bring  here  for  re- 
view a  judgment  of  the  Supreme  Court  of  the 
Territory  of  Wyoming  in  a  case  where  the  trial 
was  not  by  jury.  It  is,  therefore,  dismissed,  on 
the  authority  of  Hecht  v.  Boughton  [ante,  1018], 
decided  at  the  present  Term.  The  appropriate 
remedy  in  this  case,  under  the  Act  of  April  7, 
1874,  [18  Stat,  at  L.,  27],  ch.  80,  Sup.  R.  S.,  12, 
was  by  appeal. 

But  if  we  could  treat  this  error  as  an  appeal, 
the  case  is  in  no  condition  for  examination  here, 
because  there  is  no  such  statement  of  facts  in 
the  record  as  the  law  requires.  The  bill  of  ex- 
ceptions taken  in  the  district  court  contains  all 
the  evidence,  and  as  the  Supreme  Court  directed 
a  judgment  in  favor  of  the  defendant,  it  is  clear 
that  court  passed  on  other  questions  than  such 
as  were  presented  on  the  rulings  in  the  admis- 
sion of  evidence.  Under  these  circumstances  a 
statement  of  facts,  such  as  the  statute  requires, 
Is  necessary  to  enable  us  to  re-examine  the  case. 

The  writ  is  dismissed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

1022 


SAMUEL  R.  C.  MATTHEWS  bt  al.,  Appts.,  I**] 

v. 

BOSTON  MACHINE  COMPANY  et  al. 

(See  8.  C.,  15  Otto,  54-80.) 

Void  letters  patent. 

The  two  letters  patent  granted  to  Washburn  Race 
and  8.  R.  C.  Matthews,  one  dated  April  80, 1878  (be- 
ing a  re-issue  of  a  patent  granted  Jan.  28, 1858),  and 
the  other  dated  Nov.  18, 1888 cannot  be  sustained  be- 
cause, in  the  re-issued  patent,  the  elements  of  the 
invention  are  split  up  and  claimed  separately  and 
not  as  a  combination,  and  the  re-Issue  is  for  a 
broader  claim  made  many  years  after  the  original 
was  granted,  and  is  for  a  different  invention :  and 
the  patent  of  1880  covers  things  in  public  use  for 
many  years  before  it  was  issued. 

[No.  85.] 

Argued  Mar.  11, 1882.     Decided  Mar.  27, 1882. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Dfo^ct  of  Massachusetts. 
The  case  is  stated  by  the  court. 
Messrs.  George  Harding  and  George 
L.  Roberta,  for  appellants. 
Mr.  Cansten  Browne,  for  appellees. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  case  comes  before  us  on  appeal  from  a 
decree  of  the  Circuit  Court  for  the  District  of 
Massachusetts,  dismissing  a  bill  in  equity  filed 
by  the  appellants,  in  which  they  prayed  for  an  [551 
injunction  and  account  of  profits  for  an  alleged 
infringement  of  two  certain  patents  granted  to 
Washburn  Race  and  S.  R.  C.  Matthews,  one 
dated  April  80, 1872  (being  a  re-issue  of  a  patent 
granted  January  26,  1858),  and  the  other  dated 
November  16,  1860.  The  defendants,  in  an- 
swer, denied  that  Race  and  Matthews  were  the 
first  inventors  of  the  thing  patented,  referring 
to  several  prior  patents,  ana  naming  prior  in- 
stances of  knowledge  and  use  of  the  alleged  in- 
vention; and  amongst  other  things  setting  up  a 
patent  issued  toone  Zebulon  E.  Coffin, dated  July 
21,  1868.  They  also  denied  that  the  re  issued 
patent  was  for  the  same  invention  as  the  origi- 
nal; and  denied  infringement.  The  complain- 
ants filed  a  supplemental  bill,  alleging  that 
since  the  filing  of  the  original  the  defendants 
had  procured  a  re-issue  of  Coffin's  patent,  which 
contained  substantially  the  same  invention  as 
that  described  in  the  plaintiff's  patent  of  1869; 
but  that  Race  and  Matthews  were  the  first  and 
original  inventors  of  the  thing  patented;  and, 
therefore,  they  prayed  that  the  Coffin  patent 
might  be  declared  void. 

The  Race  and  Matthews  patenta.on  which  this 
suit  was  brought,  relate  to  casings  or  jackets 
around  hydrants,  and  to  the  valves  for  letting 
on  the  water  when  wanted  for  use,  and  for 
draining  it  out  of  the  hydrant  when  not  in  use. 
It  is  conceded  that  the  objects  of  the  casing  are: 
to  prevent  freezing  in  and  around  the  hydrant 
by  surrounding  it  with  a  volume  of  dead  air,  to 
keep  it  free  from  contact  with  the  surrounding 
earth,  and  to  enable  the  hydrant  to  be  taken 
out  of  the  ground  without  removing  the  sur- 
rounding earth.  If  the  earth  is  in  contact  with 
the  hydrant,  it  lifts  the  hydrant  out  of  place  by 
the  action  of  the  frost,  and  has  to  be  dug  away 
when  repairs  or  other  operations  have  to  be  per- 
formed below  the  surface.    Many  casings  for- 
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merly  used  were  fastened  in  different  ways  to 
the  hydrant,  and  when  lifted  by  the  frost  raised 
the  latter  also,  causing  breakage  or  leakage  or 
other  damage  by  the  displacement;  and,  also, 
the  hydrant  could  not  be  disconnected  from  the 
main  and  removed,  without  removing  the  cas- 
ing also. 

Bo  far  as  the  improvement  in  the  casing  is 
[561  concerned,  the  principal  thing  claimed  to  be  ef- 
fected by  the  patentees  Race  and  Matthews,  is 
the  placing  of  the  case  in  position,  without  at- 
taching it  to  the  hydrant,  or  to  the  elbow  of  the 
main  pipe  below,  so  that  the  hydrant,  whilst  be- 
ing protected  from  frost  and  the  surrounding 
earth,  may  be  lifted  out  separately,  and  so  that 
the  lifting  of  the  case  by  the  frost  and  surround- 
ing earth  will  not  disturb  the  hydrant.  These 
objects  are  effected  by  two  different  devices; 
first,  by  causing  the  case  to  rest  loosely  on  a 
flange  projecting  from  the  elbow  of  the  main, 
or  otherwise,  and  allowing  it  to  slide  up  the 
hydrant  which  it  surrounds,  and  which  is  en- 
larged at  that  point,  for  holding  the  valves; 
secondly,  by  allowing  the  upper  end  of  the  case 
to  embrace  the  hydrant  (enlarged  at  that  point 
also),  and  to  slide  up  and  down  upon  it  like  a 
sleeve.  Of  course,  the  case  must  fit  the  hydrant 
snugly  enough  to  keep  out  the  influx  of  cold 
air  above,  and  of  dirt  below;  but  not  so  tight 
as  to  prevent  the  hydrant  from  being  lifted  out, 
or  the  case  from  slipping  up  and  down  upon  it. 
This  is  the  thing  which  the  complainants  con- 
tend that  Race  and  Matthews  invented. 

As  first  patented  in  1858,  the  invention  did 
not  accomplish  the  object.  The  bottom  of  the 
case,  it  is  true,  surrounded  the  hydrant  like  a 
sleeve,  and  rested  on  a  flange  projecting  from 
the  elbow  (which  allowed  the  hydrant  to  be  sep- 
arately removed  without  removing  the  case); 
but  the  top  of  the  case  was  enclosed  in  a  flange 
projecting  from  the  enlarged  part  of  the  hydrant 
above,  like  the  brim  of  a  hat,  but  turned  down 
over  the  top  of  the  case.so  that  the  latter,  though 
unconnected  otherwise  with  the  hydrant,  yet, 
if  it  were  lifted  by  the  frost,  it  would  press  up- 
ward against  the  flange  and  raise  the  hydrant 
also.  This  difficulty  was  remedied  by  the  in- 
vention of  the  improvement  patented  in  1869, 
by  which  the  top  of  the  case  was  made  to  sur- 
round and  inclose  the  upper  enlargement  of  the 
hydrant,  and  to  slide  over  like  a  sleeve  as  before 
stated.  The  re-issued  patent  of  1872  substan- 
tially embraces  both  features  of  the  improved 
case,  namely:  its  disconnection  with  the  hydrant 
both  above  and  below ;  and  places  much  stress  on 
the  dead-air  chamber  as  a  protection  from  frost, 
and  on  the  protection  of  the  hydrant  below 
from  the  surrounding  earth;  although  no  claim 
is  based  on  these  last  features 

The  defendants  contend  that  this  re-issued 
patent  is  not  for  the  same  invention  as  that 
[57]  which  is  described  and  patented  in  and  by  the 
original  patent  of  1858;  that  the  latter  made  no 
mention  of  the  dead-air  chamber  formed  by 
the  casing,  as  a  protection  of  the  hydrant  from 
the  frost ;  and  that  it  contained  no  indication 
that  the  case  should  fit  closely  to  the  hydrant 
so  as  to  prevent  the  passage  of  cold  air  into  the 
chamber  from  without.  But  to  these  objections 
it  is  answered,  that  the  case  invented  by  Race 
and  Matthews  in  1858  was  a  machine  or  appa- 
ratus having  or  being  susceptible  of  various 
functions,  some  of  which  were  well  known 

See  15  Otto. 


and  needed  not  to  be  mentioned  or  described. 
Amongst  these  known  functions  of  the  hydrant 
casing  were,  the  formation  of  a  dead-air  cham- 
ber to  prevent  freezing,  and  the  protection  of 
the  hydrant  from  contact  with  the  surrounding 
earth.  The  patent  of  Coffin,  on  which  the  de- 
fendants rely,  states  that  prior  to  the  date  of 
his  invention  frost  jackets  or  cases,  on  hydrants 
were  well  known ;  that  they  surround  the 
hydrant  proper,  an  air  space  existing  between 
the  two.  It  was  not  necessary  for  the  patentees, 
Race  and  Matthews,  to  enumerate  all  the  known 
functions  of  these  frost  jackets  in  their  original 
patent;  and,  as  no  claim  was  based  upon  them, 
it  could  not  be  hurtful  to  enumerate  them  in  the 
re-issued  patent. 

But  the  complainants  in  their  re-issued  pa- 
tents, have  split  up  and  divided  the  elements 
of  their  invention,  and  claimed  them  separate- 
ly, and  not  as  a  combination.  Of  course,  this 
enlarges  the  scope  of  their  patent.  The  sepa- 
rate claims  embrace  fewer  elements  in  combi- 
nation than  were  embraced  in  the  claim  of  the 
original  patent.  No  one  could  infringe  the 
original  patent  unless-  he  used  all  the  elements 
of  the  combination.  Any  one  will  infringe  the 
re-issue  who  uses  any  of  those  elements  which 
are  now  separately  claimed. 

The  original  patent  had  but  a  single  claim  in 
reference  to  the  case,  being  a  claim  for  a  com- 
bination between  the  hydrant,  the  induction 
pipe  provided  with  a  flanch  to  sustain  the  jacket, 
and  the  jacket  itself ,  when  arranged  as  described 
in  the  specification  to  effect  the  desired  end,  to 
wit:  the  ready  removal  of  the  hydrant.  This,  in 
the  re-issued  patent,  is  divided  into  two  claims,  ■  5  g  i 
namely:  first,  the  jacket  surrounding  the  hy- 
drant and  forming  a  separate  and  removable 
part  from  the  elbow  substantially  as  and  for  the 
purpose  set  forth ;  secondly,  the  independent 
jacket  supported. on  the  arm  or  elbow  of  the 
main  at  or  near  the  junction  of  the  hydrant, 
substantially  as  shown  and  described;  that  is  to 
say,  there  is  a  claim  of  a  jacket  separate  and  re- 
movable from  the  elbow,  and  of  a  jacket  rest- 
ing on  the  elbow.  It  cannot  be  denied  that  each 
of  these  separate  claims  is  much  broader  than 
the  claim  in  the  original  patent ;  and  they  are 
put  forth  in  the  re-issue  fourteen  years  after  the 
orignal  was  granted.  The  latter  showed  on  its 
face  that  these  broad  claims  were  not  made;  and 
if  the  patentees  were  really  the  inventors  of  an 
independent  jacket  standing  loosely  on  the 
elbow  of  the  main,  when  apprised  that  it  was 
not  claimed  in  the  patent  they  ought  to  have 
used  due  diligence  in  surrendering  it,  and  hav- 
ing the  mistake  corrected.  The  case  clearly 
comes  within  the  ruling  lately  made  in  MiUer 
v.  Brau  Co.  [ante,  788]. 

There  is  still  another  objection  to  tne  claims 
in  question.  There  is  a  wide  departure  from 
the  original  invention  in  this ;  that  the  subject 
of  the  latter  was  a  jacket,  or  casing,  whose  top 
was  inclosed  in  and  covered  by  a  flange  pro- 
jecting from  the  hydrant,  which  effectually 
prevented  the  removal  of  the  lacket  without 
removing  the  hydrant  also ;  and  which  caused 
the  hydrant  to  be  raised  when  the  jacket  was 
lifted  by  the  frost  In  the  re-issued  patent  noth- 
ing is  said  of  this  arrangement  of  the  top  of  the 
jacket ;  and  the  claims  ignore  it  altogether ;  so 
that,  as  already  intimated,  the  patent  as  it  now 
stands  would  cover  such  a  jacket  as  that  de- 
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scribed  and  claimed  in  the  complainants'  patent 
of  1869,  which  slides  like  a  sleeve  over  the 
hydrant  at  top  as  well  as  bottom.  The  re- 
issue is  not  only  for  a  broader  claim  made 
many  years  after  the  original  was  granted,  but 
is  for  a  different  invention.  Therefore,  so  far 
>is  the  jacket  is  concerned,  we  think  it  cannot 
be  sustained. 

But  the  patent  of  1869  still  remains.  That 
<vos  for  an  improvement  by  which  it  was  pro- 
poned to  liberate  the  top  of  the  case  from  the 
flange  which  covered  and  inclosed  it,  and  make 
it  surround  the  hydrant  and  slip  over  it  like  a 
sleeve.  The  claim  is  for  "The  detached  case 
B,  so  combined  and  arranged  with  the  hydrant 
A.  as  to  have  an  end  play,  or  vertical  motion 
of  several  inches,  to  compensate  for  the  heav- 
ing by  frost,  the  upper  part  of  same  passing 
outside  of  main  stock  of  hydrant."  Had  this 
patent  been  confined  to  a  hydrant  jacket  closed 
at  the  bottom,  and  resting  on  a  flange  of 
the  main  elbow,  perhaps  it  might  have  been 
sustainable.  But  it  is  not  so  confined.  It  is 
only  said  that  the  lower  end  preferably  shuts 
into  a  flange  of  the  elbow.  The  specification, 
it  is  true,  commences  with  a  statement  that  the 
invention  was  a  mere  improvement  upon  that 
described  by  the  patent  of  1858.  which  was  for 
a  case  closed  at  the  bottom  by  standing  on  a 
flange,  but  before  getting  through,  there  is  an 
evident  departure  from  that,  and  an  indication 
that  the  patentees  had  begun  to  entertain  views 
of  an  expanded  construction  intended  to  be 
placed  on  the  original  patent, which  afterwards 
found  expression  in  the  re-issue  of  1872.  The 
claim  of  the  patent  of  1869,  as  it  stands,  covers 
any  and  every  loose  jacket  having  an  end  play 
to  compensate  for  the  heaving  of  the  frost,  and 
having  the  upper  end  passing  around  the  hy- 
drant. It  covers  the  old  New  York  wooden 
case,  or  housing  which  was  in  public  use  for 
many  years  before  Race  and  Matthews  gave 
their  attention  to  the  subject.  We  are  of  opin- 
ion, therefore,  that  this  patent  cannot  be  sus- 
tained 

As  to  the  valve  apparatus,  the  object  of  which 
is  to  let  the  water  in  the  body  of  the  hydrant  es- 
cape when  the  main  valve  is  closed,  and  to  pre- 
vent any  escape  of  water  when  the  main  valve 
is  open,  since  Race  and  Matthews  were  not  the 
original  inventors  of  this  process,  but  only  of  a 
particular  arrangement  of  valves  to  effect  it, 
they  can  only  properly  claim  the  specific  ar- 
rangement which  they  invented.  And  in  view 
of  the  older  valve  in  the  St.  Louis  hydrants, 
which  that  of  the  defendants  most  nearly  re- 
sembles, and  of  the  fact  that  the  valve  used  by 
the  defendants  is  not  in  the  specific  form  of 
that  invented  by  Race  and  Matthews,  we  think 
that  the  defendants  are  correct  in  their  position 
that  they  do  not  infringe  the  patent  of  Race  and 
Matthews,  as  that  patent  must  be  construed  in 
order  to  be  sustained. 

The  decree  of  the  Circuit  Court  mutt  be  af- 
firmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 


TOWNSHIP  OF  NEW  BUFFALO,  Plff.  in  [731 
Err., 
t. 

CAMBRIA  IRON  COMPANY. 
(See  S.  C,  15  Otto,  7&-7B.) 


Case  followed — municipal  bond* — when  valid — 
consolidated  company. 

1.  Taylor  v.  Ypsllanti,  ante,  p.  1008.  followed. 

2.  A  holder  for  value,  of  municipal  bonds,  is  en- 
titled to  whatever  righto  the  railroad  company,  to 
which  they  were  delivered  and  which  transferred 
them,  had  by  virtue  of  its  contract  with  the  town- 
ship under  state  decisions  then  given  holding  them 
valid,  and  is  not  affected  by  a  later  state  decision 
against  their  validity. 

3.  That  the  bonds  were  issued  as  a  donation  to, and 
not  for  a  subscription  to  stock  of  a  railroad  com- 
pany, does  not  affect  the  legal  principles  applicable 
to  them. 

4.  Under  the  8tatute  of  Michigan,  bonds  voted  in 
aid  of  one  railroad  company,  which  was  subsequent- 
ly consolidated  with  another  so  as  to  make  a  new 
corporation,  were  rightly  delivered  to  the  new  or 
consolidated  corporation. 

[No.  189.] 

Argued  Jan.  4,  1882.    Decided  Mar.  t7,  I88t. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michigan. 

Statement  of  the  case,  by  Mr.  Justice  Har- 
lan: 

The  judgment  below  was  for  the  amount  due 
on  certain  bonds,  with  interest  coupons  attached, 
issued  by  the  defendant  in  error  under  the  au- 
thority of  a  general  statute  of  Michigan,  ap- 
proved March  22,  1869,  conferring  power  upon 
to  wnships,  cities  and  villages  to  pledge  theiraid, 
by  loan  or  donation,with  or  without  conditions, 
to  any  railroad  company  organized  under  the 
laws  *of  that  State,  in  the  construction  of  its 
road.  Sen.  Laws  Mich.  1869,  p.  89.  It  is  the 
same  statute  whose  validity  and  construction 
was  involved  in  Taylor  v.  Tprilanti  [ante, 10081, 
recently  determined  in  this  court.  The  bonds 
were  voted  on  the  22d  day  of  May,  1869,  as  a 
donation  in  favor  o/  the  Chicago  and  Michigan 
Lake  Shore  Railroad  Company,  a  Corporation 
of  Michigan,  whose  road  line  commenced  at  the 
north  line  of  the  State  of  Indiana,  in  Allen 
County,  running  northwardly  to  the  St.  Joseph 
River,  in  the  Village  of  St.  Joseph,  Michigan, 
a  distance  of  thirty  miles,  passing  through  the  ,1741 
Township  of  New  Buffalo.  When  the  bonds  1 
were  voted  there  was  in  force  a  general  statute, 
under  which  any  railroad  company  of  the  8tate, 
forming  a  continuous  or  connected  line  with 
any  other  railroad  company,  in  or  out  of  the 
State,  could  consolidate  with  the  latter.  The 
statute  provided  that  such  new  corporation 
"  Shall  possess  all  the  powers,  rights  and  fran- 
chises conferred  upon  such  two  or  more  corpo- 
rations, and  shall  be  subject  to  all  the  restric- 
tions and  perform  all  the  duties  imposed  by  the 
provisions  of  their  respective  charters  or  laws 
of  organization."  Further:  "All  and  singular 
the  rights  and  franchises  of  each  and  said  cor- 
porations *  *  *  and  all  and  singular  their 
rights  and  interests  in  and  to  every  species  of 
property  and  things  in  action,  shall  be  deemed 
to  be  transferred  to  and  vested  in  such  new  cor- 
poration without  any  other  deed  or  transfer." 
Compiled  Laws  of  Mich.  1867,  sees.  1994, 1996, 
p.  668. 
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On  the  3d  July, 1869,  the  Lake  Shore  Railroad 
Company  of  Western  Michigan  was  organized, 
with  authority  to  construct  a  road  from  the 
northern  terminus  of  the  before  mentioned  road, 
at  St.  Joseph  River,  northerly  to  the  mouth  of 
the  Muskego  River,  a  distance  of  ninety  miles. 
By  articles  of  agreement  between  the  two  com- 
panies, made  on  12th  and  13th  of  July,  1869, 
and  filed  in  the  office  of  the  Secretary  of  State 
on  the  19th  day  of  July,  1869,  the  two  com- 
panies became  consolidated  into  a  new  corpora- 
tion, under  the  name  of  the  Chicago  and  Michi- 
gan Lake  Shore  Railroad  Company. 

On  the  day  last  named  the  bonds,  having 
been  executed  on  the  first  day  of  June,  1869, 
were  deposited  in  the  office  of  the  Treasurer  of 
State,  who  was  required  by  the  statute  to ' '  Hold 
the  same  as  trustee  of  the  municipality  issuing 
the  same,  and  for  the  railroad  company  for 
which  they  were  issued."  The  road  was  finished 
from  New  Buffalo  to  the  Village  of  St.  Joseph 
as  early  as  February  1,  1870,  and  has  been  in 
operation  ever  since.  On  the  4th  day  of  Feb- 
ruary, 1870.  the  Governor  of  the  8tate  made  his 
certificate,  stating  that  the  railroad  company 
had  constructed  the  road  in  compliance,  as  well 
with  the  statute,  as  with  the  conditions  upon 
which  aid  had  been  voted  by  the  people,  and 
was,  consequently,  entitled  to  receive  the  bonds 
from  the  state  treasurer.  They  were  thereupon 
f75]  delivered  to  the  consolidated  company,  who 
held  them  until  November  4,  1874,  when  such 
of  them  as  are  here  in  suit  were  transferred  to 
the  defendant  in  error  in  payment  of  antecedent 
debts  due  to  it  by  the  railroad  company.  Upon 
such  transfer,  the  company's  acceptances  there 
to  fore  given  for  its  debts  were  surrendered  and 
the  debts  discharged. 

Mr.  Henry  F.  Severe ns,  for  plaintiff  in 
error. 

Messrs.  Hug  Jut,  O'Brien  dk  Smiley,  for  de- 
fendant in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

1.  On  behalf  of  the  plaintiff  in  error  it  is  con- 
tended that,  by  the  settled  law  of  Michigan  as 
it  existed  when  the  bonds  were  issued,  they 
were  void.  In  support  of  that  position  we  are 
referred  to  People  v.  Salem,  20  Mich.,  462,  de- 
cided May  26,  1870;  Bay  City  v.  State  Treat.,  23 
Mich. ,499;  and  Thomas  v.  Part  Huron&l  Mich., 
320.  This  question  was  fully  considered  in 
Taylor  v.  City  of  Tpsilanti  [supra],  where  we 
ruled  that  by  the  law  of  Michigan,  as  ex- 
pounded by  its  Supreme  Court,  and  acted  upon 
by  its  Legislature  and  executive  departments, 
prior  to  the  decision  in  People  v.  Salem,  bonds 
issued  in  conformity  with  the  Act  of  March  22, 
1869,  were  valid  obligations  of  the  municipality 
by  whom  they  were  issued.  For  the  reasons 
there  stated  the  present  objection  cannot  be  sus- 
tained. 

2.  Equally  untenable  is  the  proposition  that 
the  rights  and  obligations  of  the  parties  are  to 
be  determined  by  the  law,  as  expounded  by  the 
Supreme  Court  of  the  State,  at  the  time  the  de- 
fendant in  error,  in  fact,  received  the  bonds. 
The  defendant  in  error  is  a  holder  for  value. 
Railroad  Co.  v.  National  Bank  [ante,  611.  But 
if  not,  it  is  still  entitled  to  whatever  rights  the 
railroad  company  had  by  virtue  of  its  contract 
with  the  Township.  That  contract  was  made 
See  16  Otto. 


and  fully  performed  before  the  decision  in  People 
v.  Salem  was  rendered,  and, as  already  indicated, 
was  not  affected  by  the  decision  in  that  case. 

8.  Nor  is  it  a  material  circumstance  that  this 
was  a  donation,  and  not  a  subscription  of  stock. 
In  R.  R.  Co.v.  Otoe  Co.,  16  Wall.,  674  [83  U.  8., 
XXI.,  381];  it  was  held,  that,  in  the  absence  of 
constitutional  provisions  making  a  distinction 
between  municipal  subscriptions  to  stock  and 
municipal  appropriations  of  money  or  credit,  I7°J 
there  was  no  solid  ground  upon  which,  so  far 
as  legislative  power  was  concerned,  to  rest  such 
a  distinction.  "Both  are  for  the  purpose  of 
aiding  in  the  constructicn  of  the  road,  both  are 
aimed  at  the  same  object,  securing  a  public  ad- 
vantage, obtaining  a  highway  or  an  avenue  to 
the  markets  of  the  country;  both  may  be  equally 
burdensome  to  the  taxpayers."  Olcott  v.  Super- 
visors, 16  Wall.,  678 188 U.  S.,XXI.,J>t2]  Ictcn 
o£<£ueensbury  v.  Culver,  19  Wall.,  91  [86  V.  8., 

4.  The  oniy  remaining  objection  to  the  judg- 
ment is  that  the  bonds  were  delivered  to  the  con- 
solidated company,  when  they  were  not  voted 
to  that  cempany.  We  concur  with  the  court 
below  in  holding  that  the  aid  voted  must  be 
deemed  to  have  been  given  in  view  of  the  then 
existing  statute,  authorizing  two  or  more  rail- 
road companies,  forming  a  continuous  or  con- 
nected line,  to  consolidate  and  form  one  corpo- 
ration, and  investing  the  consolidated  company 
with  the  powers,  rights,  property  and  franchises 
of  the  constituent  companies.  Scotland  Co.  v. 
Thomas,  94  U.  8.,  682  [XXIV.,  2191;  East  Lin- 
coln v.  Davenport,  94  U.  S.,801  [XXIV.,  8221; 
Wilton  v.  Salamanca.W  U.  8.,  504  [XXV  , 881] ; 
Nugent  v.  The  Supervisors,  19  Wall.,  252  [86  U. 
8., XXII.,  89];  Empire  v.Darlington,  101  U.  S., 
91  [XXV.,  879];  Menasha  v.  Hazard  [ante.  88]; 
Harter  v.  Kernochan  [ante,  4111;  Tipton  Co.  v. 
Locomotive  Works  [cmte,  840].  The  bonds  were, 
therefore,  rightfully  delivered  to  the  new  or  con- 
solidated corporation. 

We  perceive  no  error  in  the  judgment. 

It  is  affirmed. 

True  oopy.  Teat: 

James  H.  McKenney ,  Clerk,  Sup.  Court,  TJ.  8. 
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BENJAMIN  TJ.  KEYSERkt  AI*.  Apptt.,  f265l 

v. 

HENRY  H.  FARR  kt  al. 

(See  8.  C.,  16  Otto,  286-287.) 

Effect  of  appeal. 

After  the  acceptance  of  the  bond  for  an  appeal, 
and  the  docketing  of  the  cause  in  this  court,  the  Ju- 
risdiction of  the  court  below  la  gone,  and  a  motion 
to  dtemJaa,  baaed  upon  the  order  of  the  court  below 
vacating  its  allowance  of  the  appeal, must  be  denied. 
[No.  1125T] 

Submitted  Jan.  9,  188*.  Decided  Mar.  27, 188S. 

APPEAL  from  the  Supreme  Court  of  the  Dis 
trict  of  Columbia. 
Motion  on  the  part  of  the  appellants  for  a 
writ  of  supersedeas,  and  on  the  part  of  the  ap 
pelleef  to  dismiss. 
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Supreme  Court  of  the  United  States. 


Oct.  Teem, 


The  case  la  sufficiently  stated  by  the  court. 
Meters.  West  Steever  and  A.  O.  Brsvd- 


lejr,  for  appellants. 


feetrs  W.  HaJlett  Phillips  and  William 
A.  Maury,  for  appellees. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 

I  suoj  The  decree  in  this  caw;  was  rendered  on  the 
26th  of  October,  1881.  The  record  also  shows 
that  the  court  on  the  same  day  entered  an  order 
allowing  an  appeal  and  fixed  the  amount  of  the 
bond.  On  the  29th  and  81st  of  October,  bonds 
for  the  appeal  and  supersedeas  were  executed  by 
all  the  several  appellants  and  approved  by  the 
Chief  Justice  of  the  court.  On  the  last  day 
named  the  case  was  docketed  in  this  court,  ana 
a  transcript  of  the  record  filed.  Afterwards, 
on  the  14th  of  November,  but  during  the  term 
at  which  the  order  allowing  the  appeal  was  en- 
tered, the  appellees  moved  the  court  below  to 
require  additional  security  from  the  appellants, 
Keyser,  Howard  and  Smith.  On  the  hearing 
of  this  motion  the  court  entered  an  order  pur- 
porting to  set  aside  and  vacate  the  former  al- 
lowance of  an  appeal,  but  at  the  same  time 
made  a  new  allowance  to  take  effect  on  that  day. 

Upon  this  state  of  facts,  the  appellants,  fear- 
ing that  execution  may  issue  notwithstanding 
their  appeal  docketed  here,  move  for  an  order 
restraining  the  court  below  from  proceeding  to 
enforce  the  decree,  and  the  appellees  move  to 
dismiss:  1,  because  the  allowance  of  the  appeal 
has  been  vacated;  and  2,  because  the  value  of 
the  matter  in  dispute  is  less  than  $2,600. 

After  the  acceptance  of  the  bonds  for  the  ap- 
peal and  the  docketing  of  the  cause  in  this  court, 
the  jurisdiction  of  the  court  below  was  gone. 
From  that  time  the  suit  was  cognizable  only  in 
this  court.  In  Ooddard  v.  Ordway,  101  U.  8., 
746  [XXV. ,  1040] .  there  was  nothing  more  than 
the  formal  order  of  allowance  entered,  as  in 
this  case,  with  the  final  decree.  Such  an  order, 
while  in  that  condition,  it  was  held,  was  sub- 
led  to  the  control  which  every  court  retains  over 
its  ordinary  judgments  during  the  Term.  In 
Draper  v.  Davis  [ante,  122],  however,  it  was  de- 
cided that  after  a  bond  had  been  accepted  by 
one  of  the  justices  of  the  court,  in  accordance 
with  such  an  order  of  allowance,  the  jurisdic- 
tion was  transferred  to  this  court.  Here  there 
was  not  only  the  acceptance  of  a  bond,  but  an 
actual  entry  of  the  case  here.  In  this  way  clearly 
the  court  below  was  deprived  of  power  to  make 
its  order  of  November  14.  It  follows  that  the 
motion  to  dismiss,  so  far  as  it  is  predicated  up- 
r 267]  on  tut  OT&er  of  the  court  below  vacating  its  al- 
lowance of  the  appeal,  must  be  denied,  and  that 
the  supersedeas  which  followed  in  law  from  the 
acceptance  of  the  bond  by  the  Chief  Justice,  is 
in  force.  Such  was  our  ruling  in  Draper  v. 
Davis,  supra,  on  a  similar  motion  at  the  last 
Term. 

The  questions  presented  by  the  other  branch 
of  the  motion  to  dismiss  are  important,  and  have 
not  been  directly  settled,  as  we  think,  by  any 
decision  yet  made  by  this  court.  Their  further 
consideration  is  postponed  until  the  case  is  heard 
on  its  merits. 


True  copy.  Test : 

James  H.  MeKenney,  Clerk,  Cup.  Court,  U.  8. 
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CYRUS  NICKERSON  ktal.,  Owners  and  (267] 
Claimants  of  Schooner  S.O.  Thyok,  Appts. , 

v. 

MERCHANTS'  STEAMSHIP  COMPANY, 
of  Charleston,  S.  C. 

(See  8.  C.  "  The  S.  C  lVyon,"  16  Otto,  287-270.) 

Appeals  in  admiralty  —  exceptions  —  collision. 

1.  A  bill  of  exceptions  is  not  necessary  to  give  this 
court  Jurisdiction  of  an  appeal  in  admiralty,  under 
the  provisions  of  the  Act  of  February  16, 1876,ch.  17. 

2.  The  flndlngB.  which  the  statute  requires,  must 
be  stated  by  the  court.  These,  therefore,  become 
part  of  the  record  without  any  action  of  the  parties, 
and  errors  of  law  arising  on  them  need  not  be  pre- 
sented by  exceptions. 

3.  A  steamer  Is  not  liable  for  the  consequences  of 
a  collision  with  a  schooner,  due  solely  to  an  unjus- 
tifiable change  of  course  by  the  schooner,  when  the 
vessels  were  in  close  proximity,  which  baffled  the 
steamer  in  her  efforts  to  pass  in  safety. 

[No.  1121.1 

Submitted  Feb.  S8, 1882.  Decided  Mar.  27, 1882. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
Motion  to  dismiss,  with  which  is  united  a  mo- 
tion to  affirm. 

The  appellee  filed  a  libel  in  the  District  Court 
of  the  United  States  for  the  District  of  Mary- 
land, against  the  schooner  8.  C.  Tryon,  her 
tackle,  etc. ,  to  recover  damages  sustained  by  the 
steamship  Falcon,  owned  by  the  libelant,  in  a 
collision  with  the  schooner.  The  district  court 
rendered  a  decree  in  favor  of  the  libelant,  and 
the  claimants  of  the  schooner  appealed  to  the 
circuit  court.  The  circuit  court  made  findings 
of  fact  and  of  law,  and  rendered  a  decree  also 
in  favor  of  the  libelant,  from  which  decree  the 
present  appeal  is  prosecuted. 

The  appellee  now  moved  the  court  to  dismiss 
the  appeal,  because  there  was  no  bill  of  excep- 
tions in  the  record;  and  further,  if  the  court 
should  find  that  it  had  jurisdiction,  the  ap- 
pellee moved  to  affirm  the  decree  of  the  circuit 
court,  on  the  ground  that  the  appeal  was  taken 
for  delay  only,  and  that  the  questions  on  which 
the  jurisdiction  of  the  court  depended  were  friv- 
olous. 

Messrs.  John  H.  Thorns*  and  George  Lei- 
per  Thomas,  for  appellee,  for  motion. 

Messrs.  Sebastian  Brown  and  Robert  H.  Smith 
and  W.  A.  Maury,  for  appellants. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

A  bill  of  exceptions  is  not  necessary  to  give 
this  court  jurisdiction  of  an  appeal  in  admiralty 
under  the  provisions  of  the  Act  of  February  16, 
1875,  ch.  77  [18  Stat,  at  L.,  815],  Sup.  K.  S., 
185.  That  Act  expressly  provides  that  the  re- 
view here  shall  extend  to  the  determination  of 
the  questions  of  law  arising  upon  the  record, 
and  to  such  rulings  of  the  court,  excepted  to  at 
the  time,  as  may  be  presented  by  a  bill  of  ex- 
ceptions, prepared  as  in  actions  at  law.  At  law 
a  bill  of  exceptions  is  only  used  to  put  into  the 
record  that  which  would,  not  appear  without 
The  findings  which  the  statute  requires  must 
be  stated  by  the  court.  These,  therefore,  be- 
come part  of  the  record  without  any  action  of 
the  parties,  and  errors  of  law  arising  on  them 
need  not  be  presented  by  exceptions.  They  are 
in  the  nature  of  a  special  verdict,  as  to  which 
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the  inquiry  is  always  open  in  the  reviewing 
court,  whether,  when  taken  in  connection  with 
everything  else  that  appears,  it  is  sufficient  to 
support  the  judgment 

The  motion  to  dismiss  must,  therefore,  be 
overruled;  but,  on  looking  into  the  record,  we 
are  satisfied  the  appeal  was  taken  for  delay. 
The  only  question  presented  arises  on  the  find- 
ings of  fact.  From  these  it  appears  that  the 
collision  was  due  solely  to  an  unjustifiable 
change  of  course  by  the  schooner  when  the  ves- 
sels were  in  close  proximity,  which  baffled  the 
steamer  in  her  efforts  to  pass  in  safety.  It  is  so 
well  settled  that  a  steamer  is  not  liable  for  the 
consequences  of  a  collision  occurring  in  this  way 
that  we  do  not  deem  it  proper  to  retain  the  cause 
for  further  consideration. 

The  motion  to  affirm  is  granted. 

True  oopy.  Test: 

James  H.  MoKenney,  Clerk,  Sap.  Court,  U.  8. 


J.  H.  WADE,  Plff.  in  Frr., 
v. 

TOWN  OF  WALNUT. 
(8ee8.C.,15  0tto,l-«.) 
Illinois  Constitution. 

The  section  of  the  Illinois  Constitution  adopted  in 
1870.  relating  to  "  Municipal  subscriptions  to  rail- 
roads or  private  corporations,"  took  effect  July  2, 
1870,  according  to  the  decisions  of  the  Supreme 
Court  of  that  State,  which  this  court  follows. 
[No.  289.] 

Argued  Mar.  tt,  I88t.     Decided  Apr.  S,  1889. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
This  action  was  brought  in  the  court  below 
by  the  plaintiff  in  error,  against  the  defendant 
in  error,  upon  certain  coupons  cut  from  bonds 
numbered  301  to  400  inclusive,  alleged  in  the  dec- 
laration to  have  been  issued  pursuant  to  an  Act 
of  Legislature  of  the  State  of  Illinois,  entitled 
"An  Act  to  Incorporate  the  Illinois  and  Grand 
Trunk  Railway,"  and  the  amendments  thereto, 
and  in  accordance  with  the  vote  of  the  people 
of  the  Town  of  Walnut,  on  August  6,  1870. 
The  bonds  were  alleged  to  have  been  executed 
January  1,  1871,  and  delivered  by  the  defend- 
ant in  error  to  the  railway  company,  in  pay- 
ment for  an  equal  amount  of  stock.  The  plaint- 
iff in  error  was  alleged  to  have  been  a  purchaser 
of  the  bonds  and  coupons,  in  September,  1871, 
in  good  faith  and  for  value. 

A  demurrer  was  filed  to  the  declaration,  which 
was  sustained  by  the  court  below.  The  plaint- 
iff appealed  to  this  court. 

Messrs.  Thomas  8.  McClelland  and 
George  A.  Bandera,  for  the  plaintiff  in  er- 
ror: 

This  court  nas  already  passed  upon  the  va- 

Nora.— Jurisdiction  of  U.  8.  Supreme  Court  to  de- 
clare stale  law  void  as  in  conJHct  wtth  state  consUtM- 
tlnn ;  to  revise  decrees  of  state  courts  as  to  construc- 
tion of  state  laws;  power  of  state  courts  to  construe 
them-  own  statutes.  Bee  note  to  Jackson  v.  Lamphire, 
28  U.  8.  (8  Pet.),  280. 

It  is  for  state  courts  to  construe  their  own  statutes: 
Supreme  Court  wdi  not  review  their  decisions  except 
when  specially  authorized  to  by  statute.  See  note  to 
Commercial  Bk.  v.  Buckingham,  46  U.  a,  (5  How.), 
817. 

flee  15  Otto. 


lidity  of  the  bonds  of  the  defendant  fat  error, 
and  the  question  is  re$  judicata. 

Walnut*.  Wade  (ante.  BOS). 

The  Constitution  of  Illinois  of  1870  did  not 
go  into  effect  until  August  8,  1870,  two  days 
after  the  election  was  held,  at  which  the  bonds 
in  controversy  were  voted. 

Constitution  of  1870,  schedule  sees.  1, 11, 12. 
25,  and  Governor's  Proclamation  pp.  42-64; 
Gross,  Stat.,  1871 ;  Cooley,  Const  Lim.,  87 ; 
People  v.  Potter,  47  N.Y.,  877;  People  v.  Super- 
visors, 8  Barb.,  888;  Real  v.  People,  42  N.Y., 
270 ;  Richter  v.  Popvenhausen,  42  N.  Y.,  878 ; 
People  v.  iVorton,  59 Barb.,  169:  People  v.  Gard- 
ner, 45  N.Y.,816;  Peoples.  Gardner,  59 Barb., 
198;  Manly  v.  Stale,  etc.,  7  Md.,  185  ;  Slack  v. 
MaystiUe  R.  R.  Co.,  18  B.  Mon.,  17,  18 ;  State 
v.  Comrt.;  87  N.  J.  L.,  228;  Homestead  Casts, 
22  Gratt.,  266  ;  Chariest  v.  Lamb er ton,  1  la., 
448;  Bennett  v.  Retard,  6  la.,  89;  Scott  v.  Dav- 
enport, 84  la.,  211;  Davenport  Gat  Co.  v.  Cita, 
etc.,  18  la.,  288  ;  Cochran  v.  Taylor,  18  Ohio 
St..  882:  Wartman  v.  Philadelphia^  Pa., 202; 
White  v.  Bart,  18  Wall.,  646  (80  U.  8.,  XX., 
685) ;  Logan  v.  State,  8  Heisk.  (Tenn.  ),  442 ; 
State  v.  McAdoo,  86  Mo.,  455;  Chance  v.  Mari- 
on Co..  64  Di,  70;  Thompson  v.  Alexander,  11 
III.,  54;  McHaney  v.  Trustees,  68  111.,  142. 

The  Constitution,  not  fixing  in  hex  verba  a 
different  day  for  the  going  into  effect  of  the 
"  municipal  aid  "  article,  it  must  of  necessity 
have  followed  the  body  of  the  Constitution, and 
become  operative  on  August  8 ;  otherwise,  we 
have  a  connected  whole  going  into  operation  in 
parts. 

Supervisors  v.  Ready,  84  111.,  296  ;  McCvtek- 
eon  v.  People,  69  111.,  609. 

The  town  having  voted  the  bonds,  its  officers 
having  executed  them,  the  State  Auditor  hav- 
ing certified  them,  and  the  town  having  paid 
interest  for  some  three  years,  it  should  be  es- 
topped from  denying  their  validity. 

Knox  Co.  v.  Atpinwall,  21  How.,  589  (62  U. 
8.,  XVI.,  208);  BttteU  v.  Jeff ertontiUe, 24  How., 
287  (65  U.  8.,  XVL,  664);  Moran  v.  Comrt. 
of  Miami  Co.,  2  Black,  782  (67  U.  8.,  XVII., 
847);  Mercer  Co.  v.  Hackett,  1  Wall,  91  (68  U. 
8..  XVII.,  548);  Supervisors  v.  Bchenck,  5  WalL, 
772  (72  U.  8.,  XVIII.,  558) ;  Pendleton  Co.  v. 
Amy,  18  Wall.,  805  (80  U.  8.,  XX.,  580). 

Mettrt.  Allen  C.  Story  and  W.  C.  Goudy, 
for  defendant  in  error: 

The  bonds  from  which  the  coupons  sued  on 
were  cut,  are  void  on  their  face  under  the  sep- 
arate section  of  the  Constitution  of  Illinois  of 
July  2,  1870.  entitled  "  Municipal  Subscrip- 
tion," etc.  When  this  went  into  operation  is 
a  question  of  constitutional  construction  only, 
which  belongs  exclusively  to  the  Supreme  Court 
of  that  State. 

Having  been  repeatedly  decided  adverse  to 
plaintiff's  contention,  it  is  ret  judicata  and  de- 
cisive of  this  case. 

Rev.  Stat.  U.  8.,  sec  721;  Dwar.  8t  by  Pot- 
ter, 194;  note  15,  868;  Cooley  Const  Lim.,  18, 
and  many  cases  cited  in  note  8;  Judiciary  Act, 
1789,  Par.  84 ;  Const  111.,  1870,  sec.  4,  art 
XIV.;  Vol.  2,  Proceedings  His.  Const  Conv., 
1878,  1879 ;  Schall  v.  Bowman,  62  His.,  821 ; 
Richards  v.  Donagho,  66  111., 78;  Wright  v.  Bish- 
op, 88  Ills.,  804  ;  Concord  v  Savings  Bank,  98 
U  8  ,  625JXXin.,  628) ;  Moultrie  v.  Savings 
Bank,  92  U.  8.,  688  (XXIII.,  684).  Hunt,  J. .In 

1027 


Digitized  by 


Google 


45-51 


Supreme  Court  of  the  United  Status. 


Oct.  Tsbm, 


Randolph  Go.  v.  x-oet,  98  U.  8.,  508  (XXm., 
957),  Airfield  v.  Gallatin  Co.,  100  U.  8.,  51 

§(±Y.,  545);  Walnut  v.  Wade,  108  U.  8.,  687 
LXVL.  527);  Louisville  v.  Sac.  Bank,  Mans, 
p.  Oct.  Term,  1881;  104  U.  8.,  489. 
This  court,  upon  questions  of  the  construc- 
tion of  a  8tate  Constitution  or  Statute,  will  al- 
ways follow  the  construction  given  by  the  court 
of  last  resort  in  that  State,  unless  the  same  has 
been  varied  or  questioned  by  conflicting  decis- 
ions of  the  same  State  court  (of  which  in  Illi- 
nois there  are  none). 

Providence  Institution  v.  Mam.,  6  Wall.,  680 
(78  U.  8.,  XVIII.,  918)  ;  Randall  v.  Brigham, 
7  Wall.,  541  (74  U.  8.,  XIX.,  293);  Out  v.  State, 
9  Wall.,  87  (76  U.  8.,  XIX.,  574);  R.  R.  Co.  v. 
McClure,  10  Wall.,  515  (77  U.  8.,  XIX..  998) ; 
Second*  v.  R.  R.  Co.,  28  Wall.,  117  (XXIII., 
69) ;  Fairfield  Co.  v.  Gallatin,  100  U.  8.,  47 
(XXV.,  544);  Randolph  Co.  v.  Pott,  98  U.  8., 
507  (XXm.,  957);  Concord  v.  Savings  Bank, ^2 
U.  8.,  625  (XXIII.,  628) ;  Moultrie  v.  Savings 
Bank,  92  U.  8.,  686  (XXIII.,  684);  Walnut  v. 
Wade,  108  U.  8.,  687  (XXVI.,  527);  LouiniUe 
V.  Savings  Bank,  supra. 

The  constitutional  inhibition  of  July  2,  1870, 
cannot  be  evaded  or  nullified  by  estoppel.  A 
levy  and  collection  by  taxation  and  payment  of 
interest  upon  purported  obligations  of  a  quasi 
municipal  corporation,  cannot  validate  trans- 
actions shown  upon  their  face  to  have  been  void 
because  malum  prohibitum. 

Marsh  v.  Fulton  Co.,  10  Wall.,  676  (77  U.S., 
XIX.,  1040) ;  Ijoan  Association  v.  Topeka,  20 
Wall.,  656  (87  U.  S.,  XXII.,  455) ;  East  Oak- 
land v.  Skinner,  94  U.  8.,  255  (XXIV.,  125) ; 
Scliaeffer  v.  BonJtam,  95  Ills.,  381;  Sup.  of 
Schuyler  Co.  v.  FarweU,  25  Ills.,  181;  Marshall 
Co.  v.  Cook,  88  Ills.,  48;  Lippincottv.  Pana,92 
Ms.,  24. 

Mr.  Chief  Justice  Wait*  delivered  the  opin- 
ion of  the  court: 

The  only  question  we  have  to  decide  in  this 
case  is  whether  the  section  of  the  Illinois  Con- 
stitution adopted  in  1870,  relating  to  "  Munic- 
ipal subscriptions  to  railroads  or  private  corpo- 
rations," waa  in  force  on  the  6th  of  August, 
1870.  This  question  came  before  the  Supreme 
Court  of  the  State  at  the  January  Term,  1872, 
only  eighteen  months  after  the  Constitution  was 
adopted,  in  the  case  of  Schall  v.  Bowman, 62  111. , 
821,  and  it  was  then  decided  that  this  section 
took  effect  on  the  2d  of  July,  the  day  the  people 
voted  for  its  adoption.  The  opinion  in  the  case 
was  written  by  Mr.  Justice  Breese,  two  justices 
dissenting.  At  the  September  Term  in  the  same 
year  the  same  questions  came  again  before  the 
court  in  Richards  v.  Donagho,  66  111.,  74,  and 
the  opinion  was  then  delivered  by  Mr.  Justice 
Thornton,  in  the  following  words:  "The  only 
question  presented  by  this  record  was,  after  ma- 
ture deliberation, settled  by  the  opinion  in  Schall 
v.  Bowman.  *  •  *  Notwithstanding  the 
able  and  plausible  argument  made  in  this  case, 
the  majority  of  the  court  adhere  to  the  opinion 
in  the  case  referred  to  above."  Afterwards,  at 
the  January  Term,  1878,  in  Wright  v.  Bishop, 
88  HI. ,  804,  the  court  said  .  "  Appellants  make 
a  very  able  and  interesting  argument  against  the 
rulings  in  those  cases,  but  we  are  not  convinced 
thfey  should  be  overruled." 

This  court  has  never  until  now  been  called 


on  to  decide  the  question.but  In  numerous  i 
it  has  assumed  that  the  section  took  effect  on 
the  day  fixed  by  the  Supreme  Court  of  the  State. 
Concord  v.  Bank,  92  UT  8.,  625  [XXIII.,  6281 ; 
Moultrie  Co.  v.  Bank,  92  U.  8.,  681  [XXIII., 
6811 ;  Randolph  Co. v. Poet,  93  U.  8. ,  502  [XXIII. , 
9571;  Fairfield  v.  Gallatin  Co.,  100  U.  8..  51 
[XXV.,  5451;  Walnut  v.  Wade  [ante,  5261,  and 
Louisville  v.  Bank  [ante,  775] ,  at  the  present  Term. 
Under  these  circumstances  we  are  not  inclined 
to  consider  the  question  an  open  one  here  while 
the  Supreme  Court  of  the  State  adheres  to  its 
present  rulings. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 


COTESWORTH  P.  HEAD  et  al.,  Plfs.  in  [45] 
Err., 
v. 

JOSEPH  P.  HARGRAVE  et  ai* 

(See  S.  C,  15  Otto,  45-61.) 

Arizona  practice— Mil  of  exception*— opinion*  of 
expert*— jury. 

*1.  A  •statement"  of  the  case  according  to  the  law 
regulating  civil  proceedings  in  the  Territory  of  Ari- 
zona takes  the  place  of  a  bill  of  exceptions,  when 
the  alleged  errors  of  law  are  set  forth  with  sufficient 
matter  to  show  the  relevancy  of  the  points  taken ; 
and  though  prepared  for  and  used  on  a  motion  for  a 
new  trial,  it  is  available  on  appeal  from  the  Judg- 
ment, when,  by  stipulation  of  the  parties.  It  Is  made 
a  part  of  the  record  for  that  purpose. 

2.  In  an  action  for  legal  services  the  opinions  of 
attorneys  as  to  their  value  are  not  to  preclude  the 

(ury  from  exercising  their  "owe  knowledge  and 
dees  "  on  the  subject.  It  is  their  province  to  weigh 
the  opinions  by  reference  to  the  nature  of  the  serv- 
ices rendered,  the  time  occupied  in  their  perform- 
ance, and  other  attending  circumstances,  and  by 
applying  to  them  their  own  experience  and  knowl- 


_  of  the  character  of  such  services.  The  judg- 
ment of  witnesses  is  not,  as  a  matter  of  law,  to  be 
accepted  by  the  Jury  in  place  of  their  own. 
[No  240.] 

Argued  Mar.  tt,  188S.    Decided  Apr.  3, 1889. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Arizona. 

Statement  of  the  case  by  Mr.  Justice  Fields 

This  was  an  action  brought  in  a  District  Court 
of  Arizona  to  recover  the  sum  of  $2,000,  al- 
leged to  be  owing  by  the  defendants  to  the 
plaintiffs  for  professional  services  as  attorneys 
and  counselors  at  law  in  that  Territory  in  1877 
and  1878.  The  complaint  alleges  that  the  serv- 
ices were  performed  in  several  suits  and  pro- 
ceedings, upon  a  retainer  by  the  defendants;  and 
that  they  were  reasonably  worth  that  sum.  The 
answer  is  a  general  denial. 

On  the  trial,  one  of  the  plaintiffs  testified  to 
the  rendition  of  the  services  by  them  in  several 
suits,  stating  generally  the  nature  of  each  suit, 
the  service  performed  and  its  value.  Five  at- 
torneys at  law  also  testified  to  the  value  of  the 
services;  three  of  whom  were  called  by  the 
plaintiffs  and  two  by  the  defendants.  They  dif- 
fered widely  in  their  opinions,  the  highest  esti- 
mate placing  the  value  of  the  services  at  $5,440,  146] 
the  lowest  at  $1,000. 

The  court  instructed  the  jury  that,  in  deter 
mining  the  value  of  the  plaintiffs,  services,  they 

•Head  notes  by  Mr.  Justice  Field. 
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might  consider  their  nature,  the  length  of  time 
they  necessarily  occupied,  and  the  benefit  de- 
rived from  them  by  the  defendants;  that  the 
plaintiff  a  were  entitled  to  reasonable  compensa- 
tion for  the  services  rendered;  and  that  the  rea- 
sonableness of  the  compensation  was  a  fact  to 
be  determined  from  the  evidence  as  any  other 
controverted  fact  in  the  case;  and  then  proceed- 
ed as  follows: 

"  The  services  rendered  were  skilled  and  pro- 
fessional, and  for  the  purpose  of  proving  to  you 
the  value  of  that  class  of  services  rendered,  pro- 
fessional gentlemen,  attorneys  at  law,  claiming 
to  be  familiar  with  the  value  of  such  services, 
have  testified  before  you.  If  you  accredit 
thtse  witnesses  with  truthfulness,  their  testimony 
should  have  weight  with  you;  and  the  fact  as 
to  what  is  a  reasonable  compensation  should  be 
determined  from  the  evidence  offered,  and  not 
from  your  own  knowledge  or  ideas  of  the  value 
of  that  class  of  services.  In  other  words,  you 
must  determine  the  value  of  the  services  ren- 
dered from  the  evidence  which  has  been  offered 
before  you,  and  not  from  your  own  knowledge 
or  ideas  of  the  value  of  such  services." 
[47]  The  defendants,  thereupon,  asked  the  court 
to  instruct  the  jury  as  follows: 

"  In  determining  the  value  of  the  plaintiffs' 
services  the  jury  are  not  bound  by  the  testimony 
of  the  expert  witnesses;  that  testimony  may  be 
considered  by  the  jury,  but  if,  in  their  Judg- 
ment, the  value  fixed  by  those  witnesses  is  not 
reasonable,  they  may  disregard  it,  and  find  the 
amount  which,  in  their  judgment,  would  be  rea- 
sonable. 

In  determining  the  value  of  the  plaintiffs' 
services  the  jury  are  not  bound  by  the  opinions 
yf  the  witnesses,  unless  the  jury  shall  find  from 
all  the  evidence  taken  together,  including  the 
nature  of  the  services,  the  time  occupied  in  the 
performance  of  them  and  the  result  of  them, 
and  the  benefit  derived  by  the  defendants  from 
the  rendition  of  said  services,  that  said  opinions 
are  correct." 

The  court  refused  to  give  these  instructions, 
and  an  exception  was  taken.  The  jury,  there- 
upon, gave  a  verdict  for  the  plaintiffs  for  $1,800; 
upon  which  judgment  was  entered.  A  state- 
ment of  the  proceedings  at  the  trial  was  then 
prepared,  which,  among  other  things,  set  forth 
the  alleged  errors  of  law  excepted  to  by  the  de- 
fendants. This  statement  was  used  on  a  motion 
for  a  new  trial,  which  was  denied;  and  by  stip- 
ulation it  was  embodied  in  the  papers  for  the 
appeal  to  the  Supreme  Court  of  the  Territory 
from  the  judgment,  as  well  as  from  the  order 
denying  the  new  trial.  The  order  and  judg- 
ment were  both  affirmed;  and,  to  review  the 
judgment,  the  case  is  brought  to  this  court. 

Messrs.  Thomas  Fitch  and  C.  J.  Hilly er,  for 
plaintiffs  in  error. 

Messrs.  Philip  Phillips  and  W.  Hallett 
Phillips,  for  defendants  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  coi  vt  : 

The  defendants  in  error  object  to  the  use  of 
the  statement,  which  sets  forth  the  exceptions 
taken,  as  not  constituting  a  part  of  the  record 
before  us.  The  ground  of  the  objection  is,  that 
the  statement  was  prepared  for  and  used  on  the 
motion  for  a  new  trial,  with  the  disposition  of 
See  15  Otto. 


which  this  court  cannot  interfere.  The  objec- 
tion would  be  tenable  but  for  the  stipulation  of 
the  parties  that  the  statement  might  be  used  on 
appeal  from  the  judgment.  A  statement  of  the 
case,  according  to  the  law  regulating  civil  pro- 
ceedings in  the  Territory,  takes  the  place  of  a 
bill  of  exceptions,  when  the  alleged  errors  of 
law  are  set  forth  with  sufficient  matter  to  show 
the  relevancy  of  the  points  taken.  It  is  not  the 
less  available  on  appeal  from  the  Judgment 
when,  by  stipulation,  it  is  embodied  in  the  rec- 
ord for  that  purpose,  though  used  on  the  mo- 
tion for  a  new  trial.  We  have  had  occasion  to 
refer  to  this  subject  in  Kerr  v.  tlampitt,  which 
arose  in  Utah,  where  a  similar  system  of  pro- 
cedure in  civil  cases  obtains;  and  it  is  unneces- 
sary to  repeat  what  is  there  said.  95  U.  8. ,  188 
[XXIV.,  498]. 

The  only  question  presented  for  our  consid- 
eration is,  whether  the  opinions  of  the  attor- 
neys, as  to  the  value  of  the  professional  serv- 
ices rendered,  were  to  control  the  judgment  of 
the  jury  so  as  to  preclude  them  from  exercising 
their  "own  knowledge  or  ideas"  upon  the  value 
of  such  services.  That  the  court  intended  to 
instruct  the  jury  to  that  effect  is,  we  think, 
clear.  After  informing  them  that  in  determin- 
ing the  value  of  the  services  they  might  consid- 
er their  nature,  the  time  they  occupied  and  the 
benefit  derived  from  them;  alsc,  that  the  plaint- 
iffs were  entitled  to  reasonable  compensation  for 
the  services,  and  that  the  reasonableness  of  the 
compensation  was  a  fact  to  be  determined  from 
the  evidence,  it  proceeded  to  call  special  atten- 
tion to  the  testimony  of  the  attorneys,  and  told 
the  jury  that  if  they  accredited  these  witnesses 
with  truthfulness,  their  testimony  should  have 
weight,  and  the  fact  as  to  what  is  reasonable  com- 
pensation should  be  "determined  from  the  evi- 
dence offered,"  and  not  from  their  own  knowl- 
edge or  ideas  of  the  value  of  that  class  of  services, 
and  emphasized  the  instruction  by  repetition,  as 
follows:  "You  must  determine  the  value  of  the 
services  rendered  from  the  evidence  that  has 
been  offered  before  you,  and  not  from  your  own 
knowledge  or  ideas  as  to  the  value  of  such  serv- 
ices." This  language  qualifies  the  meaning  of 
the  previous  part  of  the  instruction.  It  is  ap- 
parent from  the  context  that  by  the  words  "evi- 
dence offered"  and  "evidence  that  has  been  of- 
fered before  you"  reference  was  made  to  the  ex- 
pert testimony,  and  to  that  alone.  Taken  together, 
the  charge  amounts  to  this:  that  while  the  jury 
might  consider  the  nature  of  the  services  and 
the  time  expended  in  their  performance,  their 
value,  that  is,  what  was  reasonable  compensa- 
tion for  them,  was  to  be  determined  exclusively 
from  the  testimony  of  the  professional  witness- 
es. They  were  to  be  at  liberty  to  compare  and 
balance  the  conflicting  estimates  of  the  attorneys 
on  that  point,  but  not  to  exercise  any  judgment 
thereon  by  application  of  their  own  knowledge 
and  experience  to  the  proof  made  as  to  the  char- 
acter and  extent  of  the  services;  that  the  opin- 
ions of  the  attorneys  as  to  what  was  reasonable 
compensation  was  alone  to  be  considered.  That 
the  defendants  so  understood  the  charge,  is  evi- 
dent from  the  qualifications  of  it  which  they  de- 
sired to  obtain;  and  the  jury  may,  in  like  man- 
ner, have  so  understood  it.  And  as  we  so  con- 
strue it,  we  think  the  court  erred,  and  that  it 
should  have  been  qualified  by  the  instructions 
requested.    Those  instructions  correctly  pre- 
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sented  the  law  of  the  case.  It  is  true  that  no 
exception  was  taken  to  the  charge;  but  its  mod- 
ification was  immediately  sought  by  the  instruc- 
[49]  tions  requested,  and  to  the  refusal  to  give  them 
an  exception  was  taken.  Objection  to  the  charge 
was  thus  expressed  as  affirmatively  and  point- 
edly as  if  it  had  been  directed  in  terms  to  the 
language  used  by  the  court. 

It  was  the  province  of  the  jury  to  weigh  the 
testimony  of  the  attorneys  as  to  the  value  of  the 
services,  by  reference  to  their  nature,  the  time 
occupied  in  their  performance,  and  other  at- 
tending circumstances,  and  by  applying  to  it 
their  own  experience  and  knowledge  of  the  char- 
acter of  such  services.  To  direct  them  to  find 
the  value  of  the  services  from  the  testimony  of 
the  experts  alone,  was  to  say  to  them  that  the 
issue  should  be  determined  by  the  opinions  of 
the  attorneys  and  not  by  the  exercise  of  their 
own  judgment  of  the  facts  on  which  those  opin- 
ions were  given.  The  evidence  of  experts  as  to 
the  value  of  professional  services,  does  not  dif- 
fer, in  principle,  from  such  evidence  as  *o  the 
value  of  labor  in  other  departments  of  business, 
or  as  to  the  value  of  property.  So  far  from  lay- 
ing aside  their  own  general  knowledge  and 
ideas,  the  jury  should  have  applied  that  knowl- 
edge and  those  ideas  to  the  matters  of  fact  in 
evidence  in  determining  the  weight  to  be  given 
to  the  opinions  expressed;  and  It  was  only  in 
that  way  that  they  could  arrive  at  a  just  con- 
clusion. While  they  cannot  act  in  any  case 
upon  particular  facts  material  to  its  disposition 
resting  in  their  private  knowledge,  but  should 
be  governed  by  the  evidence  adduced,  they  may, 
ana  to  act  intelligently  they  must,  judge  of  the 
weight  and  force  of  that  evidence  by  their  own 

Sneral  knowledge  of  the  subject  of  inquiry. 
,  for  example,  the  question  were  as  to  the 
damages  sustained  by  a  plaintiff  from  a  fract- 
ure of  his  leg  by  the  carelessness  of  a  defend- 
ant, the  jury  would  ill-perform  their  duty  and 
probably  come  to  a  wrong  conclusion,  if,  con- 
trolled by  the  testimony  of  the  surgeons,  not 
merely  as  to  the  injury  inflicted,  but  as  to  the 
damages  sustained,  they  should  ignore  their  own 
knowledge  and  experience  of  the  value  of  a 
sound  limb.  Other  persons  besides  professional 
men  have  knowledge  of  the  value  of  profes- 
sional services;  and,  while  great  weight  should 
always  be  given  to  the  opinions  of  those  familiar 
with  the  subject,  they  are  not  to  be  blindly  re- 
1 50)  ceived,  but  are  to  be  intelligently  examined  by 
the  jury  in  the  light  of  their  own  general 
knowledge;  they  should  control  only  as  they 
are  found  to  be  reasonable. 

As  -justly  remarked  by  counsel,  the  present 
case  is  an  excellent  illustration  of  the  error  of 
confining  the  jury  to  a  consideration  merely  of 
the  opinions  of  experts.  Of  the  five  attorneys 
who  were  witnesses,  no  two  agreed;  and  their 
estimates  varied  between  the  extremes  of  f  1 ,000 
and  $5,440.  Directing  the  jurors  to  determine 
the  value  of  the  professional  services  solely 
upon  these  varying  opinions,  was  to  place  them 
in  a  state  of  perplexing  uncertainty.  They 
should  not  have  been  instructed  to  accept  the 
conclusions  of  the  professional  witnesses,  in 
place  of  their  own,  however  much  that  testi- 
mony may  have  been  entitled  to  consideration. 
The  judgment  of  witnesses,  as  a  matter  of  law, 
is,  in  no  case,  to  be  substituted  for  that  of  the 
jurors.   The  instructions  tended  to  mislead  as 
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to  the  weight  to  be  given  to  the  opinions  of  the 
attorneys,  especially  after  qualifications  of  them 
designed  to  correct  any  misconception  on  this 
bead,  were  refused. 

In  Anthony  v.  SHnton,  a  question,  similar  to 
the  one  here  presented,  came  before  the  Supreme 
Court  of  Kansas  and  a  like  decision  was  reached. 
The  instruction  given  at  the  trial,  that  the  tes- 
timony of  certain  lawyers  as  to  the  value  of  pro- 
fessional services  should  be  the  guide  of  the 
jury,  and  that  they  should  be  governed  by  it  in 
finding  the  value  of  the  services  rendered,  was 
held  to  be  erroneous;  the  court  observing  that 
the  jury  were  not  to  be  instructed  as  to  what 
part  of  the  testimony  before  them  should  con- 
trol their  verdict;  that,  in  order  to  control  it,  the 
testimony  of  experts  should  be  of  such  a  char- 
acter as  to  outweigh  by  its  intrinsic  force  and 
probability  all  conflicting  testimony;  and  that 
they  could  not  be  required  to  accept,  as  a  mat- 
ter of  law,  the  conclusions  of  the  witnesses  in- 
stead of  their  own.   4  Kan. ,  212. 

In  Patterton  v.  Boston,  which  arose  in  Mas- 
sachusetts, the  question  was  as  to  the  damages 
to  be  awarded  to  the  plaintiff  for  his  property, 
taken  to  widen  a  street  in  Boston.  The  trial 
court  instructed  the  jury  that,  in  estimating  the 
amount  of  the  damages,  if  any  of  them  knew, 
of  his  own  knowledge,  any  material  fact  which 
bore  upon  the  issue,  he  ought  to  disclose  it  and 
be  sworn,  and  communicate  it  to  his  fellows  in 
open  court  in  the  presence  of  the  parties;  but 
that,  in  making  up  their  verdict,  they  might 
rightfully  be  influenced  by  their  general  knowl- 
edge on  such  subjects,  as  well  as  by  the  testi- 
mony and  opinions  of  witnesses.  The  case  be- 
ing taken  to  the  Supreme  Court  of  the  State,  it 
was  held  that  these  directions  were  not  open  to 
exceptions.  Said  Ch.  J.  Shaw,  speaking  for  the 
court:  "  Juries  would  be  very  little  fit  for  the 
high  and  responsible  office  to  which  they  are 
called,especially  to  makean  appraisement,  which 
depends  on  knowledge  and  experience,  if  they 
might  not  avail  themselves  of  those  powers  of 
their  minds  when  they  are  most  necessary  to  the 
performance  of  their  duties."   20  Pick, ,  166. 

In  Murdoch  v.  Sumner,  the  same  court,  speak- 
ing through  the  same  distinguished  Judge,  said 
that  "The  jury  very  properly  exercise  their  own 
judgment  ana  apply  their  own  knowledge  and 
experience  in  regard  to  the  general  subject  of 
inquiry."  In  that  case  a  witness  had  testified 
as  to  the  quality,  condition  and  cost  of  certain 
goods,  and  given  his  opinion  as  to  their  worth, 
and  the  court  said  that  "  The  jury  were  not 
bound  by  the  opinion  of  the  witness;  they  might 
have  taken  the  facts  testified  by  him  as  to  the 
cost,  quality  and  condition  of  the  goods,  and 
come  to  a  different  opinion  as  to  their  value." 
22  Pick.,  168. 

In  like  manner,  in  this  case,  the  jurors  might 
have  taken  the  facts  testified  to  by  the  attorneys 
as  to  the  character,  extent  and  value  of  the  pro- 
fessional services  rendered,  and  then  come  to  a 
different  conclusion.  The  instructions  given, 
whilst  stating  that  the  nature  of  the  services 
rendered,  the  time  occupied  in  their  perform- 
ance, and  the  benefit  derived  from  them  might 
be  considered  by  the  jury,  directed  them  that 
they  should  be  governed  by  the  opinions  of  the 
experts  as  to  the  value  of  the  services  and,  in 
eff  ect.forbade  them  to  exercise  their  own  knowl- 
edge and  ideas  on  that  kind  of  services.  This 
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error  would  have  been  avoided  if  the  instruc- 
tions requested  by  the  defendants  had  been 


It  follows  that  the  judgment  of  the  court  below 
■must  be  reversed,  and  the  cause  remanded  for  a 
new  trial;  and  it  is  so  ordered. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


[132],  GEORGE  C. RIVES,  Administrator  of  George 
Rives,  Plff.  in  Err., 
v. 

RICHARD  W.  W.  DUKE,  Jr..  Administrator 
of  William  P.  Fabish. 

(See  8.  C.  16  Otto,  188-142.) 

Contract  payable  in  bankable  Confederate  Cur- 
rency—"currency  of  the  day. " 

•  On  the  5th  of  December.  1863,  after  the  Procla- 
mation of  Emancipation,  and  in  that  part  ot  Virgin- 
ia, the  people  of  which  were  In  rebellion  against  the 
Uuited  States,  one  resident  therein  sold  and  de- 
livered to  another  a  number  of  slaves,  with  warran- 
ty of  titie,  but  not  of  soundness,  the  purchaser  cov- 
enanting '  to  pay  on  delivery  the  sum  of  825,000  in 
bankable  Confederate  currency  and,  in  addition,  to 
give  his  note,"  with  two  persons  named  as  sureties 
u  lor  the  further  sum  of  $20,000,  to  be  paid  in  twelve 
months  after  call,  in  equal  annual  payments  there- 
after, or  at  the  purchaser's  option  if  may  be,  on  call, 
all  or  a  part  paid ."  and  the  seller  covenanting  "  not 
to  call  upon  the  purchaser  for  specie  when  it  is  at  a 
premium,  but  engaging  on  bis  part  to  be  satisfied 
with  the  bankable  currency  of  the  day,  on  the  stip- 
ulation to  choose  his  own  time  tor  the  call."  On 
the  1st  of  January,  1884.  the  purchaser,  in  lieu  of  the 
note,  made  to  the  seller  two  bonds,  with  the  same 
persons  as  sureties,  to  pay  $8,000  "  on  demand,  or 
twelve  months  thereafter,  at  the  option  of  the  obli- 
gors,'1 and  $12,000  "on  demand,  or  two  yea  re  there- 
after, at  the  option  of  the  obligors,"  "in  the  banka- 
ble currency  of  the  day ,  according  to  the  agreement 
of  the  6th  of  December  last,"  "the  said  demand 
shall  be  made  In  writing  by  the  obligee,  his  heirs  or 
legal  representatives  only.''  Payment  of  the  bonds 
was  demanded  In  writing  by  the  obligee  after  the 
end  of  the  war  of  the  rebellion,  and  when  the  bank- 
able currency  of  Virginia  consisted  wholly  of  notes 
of  the  United  States  or  of  the  national  banks.  Held, 
in  an  action  on  the  bonds,  that  the  plaintiff  had  no 
ground  of  exception,  (1)  to  the  admission  of  evi- 
dence that,  at  the  time  of  the  making  of  the  agree- 
ment and  the  bonds.  Confederate  currency  was 
bankable  and  was  the  only  currency  in  circulation 
In  Virginia,  the  value  of  gold  in  relation  to  suoh  cur- 
rency was  as  nineteen  or  twenty  to  one,  slaves  were 
not  being  sold  at  all  for  gold,  and  these  slaves  were 
not  worth  in  Confederate  currency  so  much  as 
945,000,  and  that  before  the  war,  when  the  price  of 
slaves  was  at  Its  highest,  such  a  lot  of  slaves  would 
not  have  been  worth  more  than  a  fifth  of  that  sum 
in  gold ;  («)  to  an  instruction  to  the  Jury  that,  if 
they  found  that  the  bonds  were  made  in  reference 
to  Confederate  currency,  the  plaintiff  was  entitled 
to  recover  the  amount,  therein  stipulated  to  be  paid, 
at  the  value  of  Confederate  money  compared  with 
National  currency  at  the  time  of  the  making  of  the 
bonds. 

[No.  156.] 

Argued  Mar.  9, 188S.      Decided  Apr.  S,  1881. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Virginia. 

1 133 1    Statement  of  the  case  by  Mr.  Justice  Gray : 
This  was  an  action  of  covenant,  brought  by 
the  executor  of  the  will,  and  prosecuted  the 
administrator  de  bonis  non  of  George  Rives, 

•Head  note  by  Mr.  Justice  Gray. 


Note.— Control 
tender  of.  See  note 
XIX.,  881. 

See  15  Otto. 
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against  the  administrator  of  the  estate  of  Will- 
iam P.  Parish,  a  surety  on  two  bonds. 

The  declaration  alleged  that  on  the  5th  of 
December,  1868,  in  the  County  of  Albemarle 
and  State  of  Virginia,  George  Rives  and  George 
L.  Peyton  executed  an  agreement  under  seal, 
which  began  with  a  "  list  of  servants  sold  to 
George  L.  Peyton  "  (giving  the  names  and  ages 
of  thirty-three  negroes,  the  oldest  of  whom  were 
fifty-one  years  of  age  and  the  youngest  were  in- 
fants), and  the  rest  of  which  was  as  follows: 
"  I  have  this  day  contracted  to  sell  and  deliver 
on  the  place  on  the  1st  of  January  next  to  George 
L.  Peyton  the  above  list  of  negroes,  thirty -three 
in  number.  The  title  thereto  I  warrant,  but 
make  no  warranty  of  soundness.  For  the  same 
negroes  the  said  George  L.  Peyton  agrees  to  pay 
on  delivery  the  sum  of  $25,000  in  bankable  Con- 
federate currency,  and  in  addition  to  give  his 
note,  with  William  P.  Farish  and  William  H. 
Peyton  as  sureties,  for  the  further  sum  of 
$20,000,  to  be  paid  in  twelve  months  after  call, 
in  equal  annual  payments  thereafter,  or  at  said 
Peyton's  option  it  may  be,  on  call,  all  or  a  part 
paid.  The  said  George  Rives  covenants  he  will 
not  call  on  said  Peyton  for  specie  when  it  is  at 
a  premium,  but  engaging  on  his  part  to  be  sat- 
islied  with  the  bankable  currency  of  the  day,  on 
the  stipulation  to  choose  his  own  time  for  the 
call.  The  said  postponed  payment  to  carry  in- 
terest from  1st  January  next,  and  to  be  annually 
paid  at  Monticcllo  Bank.  The  said  George 
Rives  further  engages  to  furnish  said  Peyton 
100  barrels  of  corn  at  $20  per  barrel,  to  be  de- 
livered on  the  place  as  soon  as  gathered,  and  the 
money  therefor  to  be  paid  down  in  Confederate 
bankable  currency,  in  witness  whereof  and 
mutual  obligation  to  perform  our  respective  en- 
gagements, we  this  day,  5th  of  December,  1868,  1 1 34 ] 
have  signed  our  hands  and  seals." 

The  declaration  then  alleged  that  on  the  1st 
of  January,  1864,  in  pursuance  of  that  agree- 
ment, Rives  delivered  the  negroes  to  Peyton  on 
the  farm  in  Albemarle  on  which  Rives  then  re- 
sided, which  was  "  the  place  "  referred  to  in  the 
agreement,  and  also  delivered  the  one  hundred 
barrels  of  corn,  and  Peyton  paid  to  Rives  in 
bankable  Confederate  currency  $25,000  in  part 
payment  of  the  purchase  money  contracted  to 
be  paid  for  the  slaves,  and  gave  to  Rives  his 
two  bonds,  executed  by  William  P.  Farish  and 
William  H.  Peyton  as  sureties,  amounting  in  the 
aggregate  to  $20,000,  the  first  of  which  bonds 
was  in  these  terms:  "  On  demand,  or  twelve 
months  thereafter,  at  the  option  of  the  obligors, 
we  promise  to  pay  in  the  bankable  currency  of 
the  day  (according  to  agreement  of  the  5th  De- 
cember last)  to  George  Rives,  his  heirs  or  as- 
signs, $8,000,  with  interest  from  date,  to  be  an- 
nually paid  on  1st  January  at  Monticello  Bank, 
Charlottesville;  the  same  being  in  part  of  the 
purchase  money  for  thirty-three  negroes,  the 
title  whereof  is  warranted,  but  no  warranty  is 
made  of  soundness.  The  said  demand  shall  be 
made  in  writing  by  said  George  Rives,  his  as- 
signs or  legal  representatives  only.  In  witness 
whereof,  we  have  hereto  put  our  hands  and 
seals  this  1st  day  of  January,  1864;"  and  the 
other  bond  was  precisely  like  the  first,  except 
In  substituting  the  words  "two  years"  for 
"twelve  months,'*  and  "  twelve  thousand  "  for 
"eight  thousand;"  and  that  these  bonds  were 
delivered  and  accepted  as  a  compliance  on  the 
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part  of  Peyton  with  the  provision  in  the  pre- 
vious agreement  to  give  his  note  for  $20,000. 

The  declaration  further  alleged  that  in  Au- 
gust 1866,  before  the  institution  of  this  suit. 
Rives  demanded  in  writing  of  the  obligors  pay- 
ment of  the  principal  and  arrears  of  interest  of 
the  bonds,  and  that,  with  the  exception  of  the 
interest  for  one  year,  which  fell  due  on  the  1st 
of  January,  1865,  and  which  was  paid,  no  part 
of  the  principal  or  interest  had  been  paid. 

The  defendant  demurred  generally  to  the 
declaration,  and  pleaded  covenants  performed 
and  covenants  not  broken,  and  twenty-five  spe- 
cial pleas,  which  set  forth  at  length,  and  in  va- 
rious forms,  that  the  bonds  were  executed  in 
consideration  of  part  of  the  price  of  thirty-three 
[135]  negroes  which  Rives  agreed  to  sell  and  did  sell 
and  deliver  to  Peyton,  with  warranty  of  title  as 
slaves,  after  the  Proclamation  of  Emancipation 
issued  by  the  President  of  the  United  States  on 
the  1st  of  January,  1868,  and  from  that  date 
until  after  the  sale  and  delivery  of  the  negroes 
both  Rives  and  Peyton  were  participants  in  the 
then  existing  rebellion  against  the  United  States, 
and  they  and  the  negroes  were  residents  of  Al- 
bemarle County  in  the  State  of  Virginia,  which 
were  designated  in  the  Proclamation  among  the 
States  and  parts  of  States  the  people  of  which 
were  in  rebellion  against  the  United  States,  and 
the  negroes  were  there  held  as  slaves,  and  were 
by  the  Proclamation  ordered  and  declared  to  be 
thenceforward  free  and,  therefore,  at  the  time 
of  the  contract,  sale  and  delivery  were  free  per- 
sons; that  before  the  demand  of  payment,  or 
the  institution  of  this  suit,  and  by  action  of  the 
sovereign  authority  and  Government  of  the 
United  States  and  of  the  State  of  Virginia,  and 

Kthe  Amendments  of  the  Constitutions  of  the 
dted  States  and  of  the  State  of  Virginia, 
slavery  in  Virginia  had  been  abolished,  and 
these  negroes  had  been  made,  recognized  and 
declared  to  be  free  persons;  that  afterwards 
Peyton,  in  pursuance  of  the  Proclamation,  was, 
by  the  authority  and  power  of  the  Executive 
Government  of  the  United  States,  including  the 
military  and  naval  authorities  thereof,  wholly 
deprived  of  these  negroes;  that,  by  reason  of 
the  premises,  the  warranty  of  title  was  broken, 
and  the  consideration  of  the  bonds  failed;  that 
the  contract  sale  and  delivery  were  in  direct 
contravention  of  the  policy  of  the  Government 
of  the  United  States,  as  manifested  by  the  Proc- 
lamation, and  it  had  become  unlawful  to  make 
or  to  enforce  in  the  courts  of  the  United  States, 
or  of  the  State  of  Virginia,  any  contract  of  the 
plaintiff's  testator  whereby  these  negroes  had 
been  or  were  treated  or  dealt  with  otherwise 
than  as  free  persons;  that  the  plaintiff's  testator, 
being  one  of  the  persons  included  m  the  offer  of 
amnesty  and  pardon  contained  in  the  Proclama- 
tions of  the  President  of  the  8th  of  December, 
1868,  and  the  29th  of  May,  1865,  had  accepted 
the  same  upon  tbe  terms  and  conditions  therein 
set  forth,  and  had  taken  the  oaths  therein  pre- 
scribed, and  had  also  received  from  the  Presi 
_ ,  dent  a  special  pardon  upon  the  same  conditions ; 
[is»l  and  that  Unon  each  of  these  grounds,  the 
plaintiff  could  not  maintain  this  action. 

The  defendant  also  filed  a  notice  "  That,  on 
the  trial  of  this  cause  he  will  insist  upon  his 
right  to  have  the  bonds  sued  upon,  scaled  ac- 
cording to  the  provisions  of  chapter  188  of  the 
Code  of  Virginia  (ed.  of  1878)  as  bonds  which 
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were  either,  according  to  the  true  understand- 
ing and  agreement  of  the  parties,  to  be  fulfilled 
or  performed  in  Confederate  State  treasury 
notes,  or  were  entered  into  with  reference  to 
such  notes  as  a  standard  of  value." 

The  plaintiff  joined  issue  on  the  first  and  sec- 
ond pleas,  and  demurred  to  the  twenty-five 
special  pleas.  The  court  overruled  the  demur- 
rer to  the  declaration,  and  sustained  the  de- 
murrers to  the  special  pleas. 

At  the  trial  of  the  issues  of  fact,  the  plaintiff 
introduced  evidence  tending  to  prove  the  alle- 
gations of  the  declaration,  and  that,  at  and  ever 
since  the  date  of  the  demand  in  writing,  in  Au- 
gust, 1866,  the  bankable  currency  of  Virginia 
consisted  wholly  of  United  States  notes  com- 
monly called  greenbacks,  and  of  national  bank 
notes,  which  have  always  been  of  about  equal 
value  in  their  relations  to  gold. 

The  defendant  offered  e/idence  tending  to 
prove  the  following  facts:  "  1.  That  Confed- 
erate currency  was  the  only  currency  in  circu- 
lation in  Virginia  in  December,  1868,  or  Janu- 
ary, 1864.  2.  That,  in  December,  1868,  the  val- 
ue of  gold  in  relation  to  such  currency  was  as 
20  to  1,  and  in  January.1864,  as  10  to  1.  8.  That 
of  the  thirty-three  slaves  sold  by  George  Rivet 
to  George  L.  Peyton,  one  woman  and  her  two 
children  were  scrofulous,  and  another  woman 
a  cripple;  and  that  in  December, 1868,  and  Jan- 
uary, 1864,  the  said  thirty-three  slaves  were  not 
worth  in  Richmond,  Virginia,  in  Confederate 
currency,  as  much  as  $45,000;  and  that  they 
were  worth  less  in  Albemarle,  where  they  were 
sold,  than  in  Richmond.  4.  That  such  a  lot  of 
slaves  before  the  late  war,  even  when  the  price 
of  slaves  was  at  its  highest,  would  not  have  been 
worth  more  than  $8,000  or  $9,000.  5.  That,  in 
December,  1863,  and  in  January,  1864,  all  Con- 
federate currency  in  circulation  was  bankable. 
6.  That,  as  early  as  the  fall  of  1868,  there  was  a 
general  expectation  among  the  people  of  Vir-i 
ginia  that  the  Confederate  Congress  would 
adopt  measures  to  reduce  the  volume  of  Con-  . 
federate  money,  and  that  the  value  of  such  mon-  '  ' 
ey  would  be  thereby  much  increased.  7.  That, 
in  point  of  fact,  the  Confederate  Congress,  in 
February, 1864,  did  pass  a  law  taxing  to  the  ex- 
tent of  38f  per  cent  all  Confederate  currency 
which  should  not  be  invested  in  4  per  cent  Con- 
federate bonds,  on  or  before  the  1st  of  April, 
1864;  the  effect  of  which  law  was  to  depreciate 
still  further  the  value  of  Confederate  currency 
then  in  circulation,  and  that  after  the  1st  of 
April,  1864,  the  Confederate  money  issued  prior 
thereto  ceased  to  be  bankable.  8.  That  in  De- 
cember, 1868,  and  January,  1864,  slaves  were 
not  being  sold  at  all  for  gold.  9.  That  about 
the  same  time  Tucker  Coles,  of  Albemarle,  liv- 
ing five  or  six  miles  from  George  Rives,  owned 
about  two  hundred  slaves,  mechanics  and  field 
hands,  and  averaging  in  value  better  than  the 
slaves  of  George  Rives;  that  he  tried  to  sell  a 
large  number  of  said  slaves  at  $50  a  head,  in 
gold,  but  could  not;  and  that  he  would  have 
Bold  them  at  $80  a  head,  in  gold,  had  it  been 
offered  to  him.  10.  That  all  of  the  slaves  pur 
chased  of  George  Rives  by  George  L.  Peyton 
perished  as  property  on  his  hands  at  the  close 
of  the  war.  11.  That,  in  August, 1866,  the  pre 
mium  on  gold  as  compared  with  national  cur 
rency,  was  49  per  cent;  in  August,  1867,  it  was 
41  per  cent;  and  in  August,  1868,  45  percent, 
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and  that  at  this  time  suc'j  preminm  is  only  i 

of  1  per  cent'' 

To  the  introduction  of  each  and  every  part  of 
this  evidence  the  plaintiff  objected,  ana  moved 
the  court  to  exclude  the  same:  "1.  Because  the 
contract  sued  upon  is  in  writing,  and  its  mean- 
ing free  from  ambiguity,  obscurity,  or  uncer- 
tainty of  any  kind,  and  cannot,  therefore,  be  ex- 
plained, added  to  or  in  any  manner  varied  by 
parol  evidence  2.  Because  the  evidence  offered 
does  not  come  within  thescope  or  meaning  of  the 
Statute  of  Virginia  in  reference  to  Confederate 
contracts  which  was  intended  to  apply  only  to 
contracts  for  the  payment  of  dollars  in  general, 
and  not  to  those  in  which  the  kind  of  dollars 
is  specifically  expressed,  or  becomes  certain  by 
some  event  or  contingency  mentioned  in  the  con- 
tract 8.  Because  if,  according  to  the  true  in- 
terpretation of  the  Virginia  stntute  just  referred 
to,  it  makes  parol  testimony  admissible  to  ex- 

Elain,  add  to  or  in  any  manner  vary  a  contract 
l  writing  entered  into  prior  to  its  enactment, 
1  "  J  and  which  is  in  no  way  ambiguous  or  uncertain, 
then  the  statute  is  a  violation  of  the  Federal  Con- 
stitution, because  it  not  only  impairs,  but  de- 
stroys the  obligation  of  the  contract,  making  a 
new  one  in  its  stead.  4.  Because  the  evidence 
is  irrelevant,  since  if  all  the  facts  which  it  legit- 
imately tends  to  prove  were  admitted  they  would 
dhow  no  defense.' 

But  the  court  overruled  the  plaintiff's  objec- 
tions, and  admitted  the  evidence,  and  to  the  rul- 
ingadmitting  it  the  plaintiff  excepted. 

The  plaintiff  asked  the  court  to  instruct  the 
jury  as  follows.  "First.  If  they  find  that  the 
contract  in  writing  between  George  Rives  and 
George  L  Peyton,  dated  the  5th  of  December, 
1863.  and  given  in  evidence  by  the  plaintiff,  is 
the  contract  referred  to  in  the  bonds  sued  on, 
then  the  contract  and  bonds  are  to  be  construed 
together  and,  so  construed,  they  import  in  them- 
selves, not  a  contract  to  be  paid  absolutely  in 
Confederate  money,  or  any  other  specific  cur- 
rency, but  a  contract  of  hazard,  that  is  to  say, 
a  contract  payable  in  whatever  currency  should 
be  bankable  at  the  respective  dates  when  the  ob- 
ligors were  bound  to  pay  said  bonds,  that  is  to 
say,  on  the  80th  of  August,  1867,  as  to  the  small- 
er bond,  and  the  30th  of  August,  1868,  as  to  the 
larger  bond  Second.  If  the  jury  find  that  the 
contract  of  the  5th  of  December,  1863,  and  two 
bonds  of  the  1st  of  January,  1864,  given  in  evi- 
dence by  the  plaintiff,  contain  the  true  under- 
standing and  agreement  of  the  parties  as  to  the 
currency  in  which  said  bonds  were  to  be  paid; 
that  more  than  two  years  before  the  institution 
of  this  suit  George  Rives  demanded  payment  of 
said  bonds  of  each  of  the  obligors  therein,  and 
in  the  mode  agreed  upon,  that  at  the  time  of 
said  demand,  and  ever  since,  bankable  currency 
in  Charlottesville  and  throughout  Virginia  con- 
sisted wholly  of  national  bank  notes  and  green- 
back notes  of  the  United  States  Government, 
and  that  these  have  always  been  equal  in  their 
relation  to  gold  then  the  jury  must  find  for  the 
plaintiff  the  face  amount  of  the  bonds,  less 
the  one  year's  interest  credited  thereon.  Third. 
There  is  no  evidence  in  the  case  to  warrant  the 
1 1391  iUI7  m  deling  that  there  was  any  other  agree - 
1  1  ment  or  understanding  between  the  parties,  as 
to  the  kind  of  currency  in  which  the  bonds  were 
to  be  paid,  than  that  which  is  contained  in  the 
written  contract  and  bonds  themselves." 
See  15  Otto. 


But  the  court  refused  to  give  the  instructions 
requested,  or  either  of  them,  and  instructed  the 
jury  as  follows  '  If  the  jury  find  from  the  evi- 
dence that  George  Rives  and  George  L.  Peyton 
on  the  5th  of  December,  1868,  entered  into  the 
agreement  offered  in  evidence,  and  in  pursuance 
thereof,  and  in  accordance  with  its  terms  Rives 
delivered  the  negroes  to  Peyton,  and  the  bonds 
sued  on  were  given,  on  which  the  defendant's 
intestate  was  surety,  then  the  plaintiff  is  enti- 
tled to  recover  the  amount  stipulated  to  be  paid 
in  said  writings  obligatory  in  the  currency  of  the 
United  States  at  its  value  at  the  time  the  same 
fell  due,  according  to  their  tenor  and  effect,  un- 
less tne  jury  find,  from  the  evidence  in  the  cause, 
that  the  said  writings  obligatory  were  at  the  time 
made  and  understood  by  the  parties  thereto  to 
be  made  payable  in  Confederate  money.  And 
if  the  jury  find  from  the  evidence  that  the  said 
bonds  or  writings  obligatory  were  made  in  ref- 
erence to  Confederate  currency,  then  the  plaint- 
iff is  entitled  to  recover  the  amount  stipulated 
to  be  paid  in  such  bonds,  at  the  value  of  Con- 
federate money  compared  with  national  curren- 
cy at  the  time  of  the  making  thereof,  with  in- 
terest from  the  time  said  bonds  according  to 
their  tenor  and  effect  became  payable.  But  if 
the  jury  find  from  the  evidence  that  the  bonds 
and  contract  offered  in  evidence  were  made  in 
view  of  the  uncertainty  of  the  value  of  the  then 
or  future  bankable  currency  of  the  place  of  pay- 
ment, and  that  each  party,  in  entering  into  the 
contract,  took  the  risk  of  what  money  should 
be  current  at  the  time  for  payment  of  said  bonds 
according  to  the  tenor  and  effect  thereof,  then 
the  plaintiff,  if  the  jury  find  that  the  parties  ex- 
ecuted the  contract  offered  in  evidence,  and  the 
bonds  offered  in  proof  in  pursuance  thereof,  is 
entitled  to  recover  the  sum  nominated  in  sai'1 
bonds  in  national  currency  at  the  time  the  same 
became  due,  with  interest  thereon." 

The  plaintiff  excepted  to  the  refusal  to  give 
the  instructions  requested,  and  to  the  instruc- 
tions given,  upon  the  same  grounds  on  which 
he  had  objected  to  the  admission  of  the  evidence 
offered  by  the  defendant.  , ,  Ani 

The  jury,  by  their  verdict,  "Find  for  the  11 
plaintiff  on  the  issues  joined,  and  assess  his  dam- 
ages at  $1,000,  with  interest  at  the  rate  of  six 
per  cent  per  annum  from  the  1st  of  January, 
1865,  till  paid,  that  being  the  scaled  value  as  of 
the  1st  of  January,  1864,  of  the  nominal  amount 
of  the  bonds  sued  on,  less  the  one  year's  inter- 
est thereon; "  and  the  court  gave  judgment  for 
the  plaintiff  accordingly. 

Meatrt.  Willi&m  W.  Cramp  Jk  E.  R. 
Watson,  for  appellants. 

Meuri.  William  4.  Robertson,  R.  T.  W. 
Duke  and  8.  V.  SonthaJl*  for  appellees. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court. 

It  is  settled  by  the  decisions  of  this  court, 
that  a  contract,  made  within  the  so-called  Con- 
federate States  during  the  war  of  the  rebellion, 
to  pay  a  certain  sum  in  dollars,  without  spec- 
ifying the  kind  of  currency  in  which  it  was  to 
be  paid,  may  be  shown,  by  the  nature  of  the 
transaction  and  the  attendant  circumstances,  as 
well  as  by  the  language  of  the  contract  itself, 
to  have  contemplated  payment  in  Confederate 
currency;  and  that  if  that  fact  is  shown,  in  an 
action  upon  the  contract,  no  more  can  be  recov- 
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ered  than  the  value  of  that  currency  in  lawful 
money  of  the  United  States  Thorington  v. 
Smth.  8  WalL .  I  [75  U.  S. .  XIX  ,  8611,  Oonfed- 
erate  Note  Ceue,  19  Wall.,  548,  559  (  86  U.  8., 
XXII.,  i96.  2001,  R  B.  Co  v.  King,  91  U.  S., 
3  (XXIII ,  1861. 

By  the  bonds  in  suit,  the  obligors  promise 
to  pay  'on  demand,  or"  (in  the  first  bond) 
"twelve  months,"  and  (in  the  second  bond) 
"two  years  thereafter,  at  the  option  of  the  ob- 
ligors/' eight  thousand  and  twelve  thousand 
dollars  respectively,  "in  the  bankable  currency 
of  the  day,  according  to  the  agreement  of  the 
5th  December  last. "  In  the  agreement  so  refer 
red  to.  which  is  a  contract  for  the  sale  of  slaves, 
that  part  of  the  price  which  is  to  be  paid  on 
the  delivery  is  clearly  expressed  to  be  "the  sum 
of  twenty-five  thousand  dollars  in  bankable 
Confederate  currency;"  and  the  agreement,  up- 
on its  face,  affords  strong  ground  for  infer- 
ring that  "the  further  sum  of  twenty  thousand 
dollars  to  be  paid  in  twelve  months  after  call," 
and  as  to  which  the  seller  covenants  not  to  call 
for  specie,  but  to  be  satisfied  with  the  "banka- 
1X41]  ble  currency  of  the  day,"  is  also  to  be  paid  in 
Confederate  currency,  and  that  the  effect  of 
this  clause  is  not  varied  by  the  omission  to  re- 
peat therein  the  word  "Confederate,"  the  use  of 
which,  in  the  previous  as  well  as  in  the  subse- 
quent part  of  the  agreement,  shows  the  kind  of 
bankable  currency  which  the  parties  to  the 
agreement,  and  to  the  bonds  that  refer  to  it, 
had  in  mind.  And  a  consideration  of  the  nat- 
ure of  the  agreement,  and  of  the  circumstan- 
ces under  which  it  was  made,  removes  all  doubt 
upon  the  subject. 

It  was  a  contract  for  the  sale  and  purchase 
of  8 laves,  made  and  to  be  performed  in,  between 
parties  residing  in  that  part  of  the  State  of  Vir- 
ginia from  which  the  authority  of  the  National 
Government  was  excluded  by  the  rebel  armies, 
and  was  made  after  the  Proclamation  of  Eman- 
cipation issued  by  the  President  of  the  United 
States  had  declared  all  slaves  in  that  district  to 
be  free.  If  the  so-called  Confederate  States 
should  achieve  independence,  the  money  of  the 
United  States  would  be  the  money  of  a  foreign 
country.  If  the  national  authority  should  be 
re-established  over  the  insurgent  districts,  the 
slaves,  fcr  part  of  the  price  of  which  the  pay- 
ment was  to  be  made,  would  be  free,  in  fact 
and  in  law,  and  be  wholly  lost  to  the  purchaser. 
In  view  of  either  alternative,  the  parties  cannot 
reasonably  be  held  to  have  contemplated  pay- 
ment in  any  other  currency  than  that  of  the 
Confederate  States. 

That  part  of  the  evidence  introduced  by  the 
defendant,  of  the  competency  of  which,  in  the 
light  of  the  decisions  in  Tliorington  v.  Smith  and 
in  the  Confederate  Note  Case,  above  cited,  there 
can  be  no  question,  leads  to  the  same  conclu- 
sion.  It  tended  to  prove  that,  at  the  time  and 

El  ace  of  the  making  of  the  agreement  and  of  the 
onds,  the  only  currency  in  circulation  or 
bankable  was  Confederate  currency;  the  value 
of  that  currency  in  relation  to  gold  was  as  one 
to  nineteen  or  twenty;  slaves  were  not  being 
sold  at  all  for  gold,  and  these  slaves  were  not 
worth  more  than  the  stipulated  price  computed 
in  Confederate  currency,  and  would  never.even 
before  the  war,  have  been  worth  more  than 
a  fifth  of  that  price  in  gold. 

The  competency  of  the  evidence  as  to  the 
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popular  expectation  of  an  increase  in  the  value  risji 
of  Confederate  currency,  and  as  to  the  price  at  1 
which  another  person  would  or  could  have  sold 
other  slaves,  is  much  more  doubtful,  and  need 
not  be  considered,  inasmuch  as  it  was  not  specif) 
cally  contested  at  the  argument,  probably  be- 
cause its  exclusion  could  not  vary  the  result, 
so  long  as  the  evidence  which  we  hold  to  be 
competent  is  admitted. 

The  facts  of  the  case  clearly  distinguish  it 
from  Oavinzel  v.  Crump,  22  Wall ,  808  [89  U. 
S  ,  XXII.,  788],  and  bring  it  within  that  class 
of  cases  in  which  the  Court  of  Appeals  of  Vir 
ginia  has  held  contracts  made  during  the  war 
to  be  payable  in  Confederate  currency  only. 
See,  MeClung  v.  Ervin,  22  Gratt.,  519;  HtO>  v 
Peyton,  22  Gratt.  550;  Bowman  v.  McChesney, 
22  Grat,  609,  and  Calbreath  v.  Virginia  Porte- 
lain  Co.,  22  Gratt,  697. 

For  these  reasons,  we  are  all  of  opinion  that 
the  parties  to  the  bonds  in  suit  contemplated 
payment  in  Confederate  currency;  and  it  isim 
material  to  consider  whether,  by  reason  of  the 
option  given  to  the  seller  in  the  original  agree- 
ment, and  to  the  obligors  in  the  subsequent 
bonds,  the  value  of  that  currency  should  be  es- 
timated as  of  the  date  of  the  bonds,  or  as  of  the 
date  of  the  demand  of  payment,  because  the 
earlier  estimate,  upon  which  the  instructions  of 
the  court  and  the  verdict  of  the  Jury  proceeded, 
is  the  more  favorable  to  the  plaintiff. 
As  no  error  prejudicial  to  the  plaintiff  is  shown 
in  the  rulings  and  instructions  of  the  court,  and 
as  the  defendant  has  not  and  could  not  have 
appealed  from  the  judgment  below,  it  would  be 
extrajudicial  to  pass  upon  the  further  position 
of  the  defendant,  that  the  bonds  sued  on  have 
no  legal  validity  or  effect. 

Judgment  affirmed. 
True  copy.  Test: 

James  II.  McKenney,  Clerk,  Sup.  Court  U.  8. 


MARINE  AND  RIVER  PHOSPHATE  MIN- 
ING AND  MANUFACTURING  CO.  bt 

al.,  Appte., 

v. 

WILLIAM  L.  BRADLEY. 

(See  S.  C,  "  Manufacturing  Company  v.  Bradley," 
15  Otto,  175-183J 

Suit  by  assignee— jurisdiction  dependent  on  citi- 
zenship— court  of  equity— stockholder*  as  par- 
ties—assignment by  receiver. 

1.  A  corporation  indorsed  one  of  its  own  bonds 
with  an  agreement  in  writing  to  pay  the  bond  to 
bearer,  with  Interest,  on  a  day  certain ;  heUL,  that 
such  indorsement  was  in  effect  a  promissory  note, 
although  trie  seal  ot  the  corporation  was  thereto  af- 
fixed, and  the  assignee  thereof  was  not  prevented 
from  suing  thereon  because  the  assignor  com  J  not. 

2.  To  confer  or  oust  jurisdiction,  woen  that  de- 
pends on  citizenship,  the  necessary  facts  must  be 
distinctly  alleged  and  admitted  or  proved. 

a  A  court  of  equity  has  Jurisdiction  of  an  action 
to  enforce  a  lien  on  corporate  property  and,  as  In- 
cident to  that  to  make  a  decree  against  the  corpo- 
ration for  the  payment  of  the  debt 

4.  In  such  action,  stockholders  who  are  charged 
with  individual  liability  should  be  made  parties, 
that  they  may  have  the  opportunity  to  det  and,  and 
in  case  of  payment  by  them,  that  they  may  secure 
their  right  to  be  subrogated  to  the  right  of  the 
creditor  against  the  company,  and  indemnify  them- 
selves out  of  the  corporate  assets. 
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ft.  The  want  of  authority  in  a  receiver  to  transfer 
a  bond  is  no  defense  to  the  obligors,  where  it  ap- 
pears that  the  transfer,  if  not  previously  author- 
ised, was  subsequently  confirmed  by  the  court. 
[No.  215.] 

Argued  Mar.  6, 18XS.     Decided  Apr.  S,  1B8S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina. 
The  case  is  stated  by  the  court 
Messrs.  A.  O.  Mafrrath, Samuel  Lord,  Jr., 
dee,  for  t 


and  James  Lowndes,  for  appellants. 

Messrs.  William  E.  Earle  and  J; 
Campbell,  for  appellee. 


B. 


Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

The  Marine  and  River  Phosphate  Mining  and 
Manufacturing  Company  ,one  of  the  appellants, 
is  a  Corporation  organized  under  the  General 
Statutes  of  South  Carolina,  on  March  15,  1870, 
with  a  subscribed  capital  of  $500,000,  the 
amount  limited  by  the  articles  of  association, 
of  which  but  one  half  had  actually  been  paid  in. 

On  December  28,  1872,  it  borrowed  from 
William  J.  Gayer,  receiver,  appointed  by  the 
Court  of  Common  Pleas  for  the  County  of 
Charleston,  in  a  cause  pending  therein,  Dab- 
ney,  M-rgan  &  Co.  v.  Tlie  Bank  of  the  State  of 
Soutii  Carolina,  the  sum  of  $20,000  of  the  funds 
in  his  hands,  and  which  be  was  authorized  so  to 
invest. 

As  evidence  of,  and  security  for  the  loan,  the 
[1761  Phosphate  Company  executed  and  delivered 
its  bond,  of  which  the  following  is  a  copy: 
"State  of  South  Carolina,  Y 
Charleston  County.  ) 

Know  all  men  by  these  presents,  that  we,  the 
Marine  and  River  Phosphate  Mining  and  Man- 
ufacturing Company  of  South  Carolina,  are 
held  and  firmly  bound  unto  William  J.  Gayer, 
receiver,  in  the  sum  of  $20,000,  with  interest 
thereon  at  the  rate  of  ten  per  cent  annually, 

Syable  semi-annually,  to  be  paid  on  the  first 
y  of  July  next  ensuing  the  date  hereof,  for 
which  payment  well  and  truly  to  be  made  we, 
the  said  Company,  do  hereby  bind  ourselves 
and  our  successors  firmly  by  these  presents. 

In  witness  whereof  the  said  Company  have 
caused  their  seal  to  be  hereunto  affixed,  the  28th 
day  of  December,  A.  D.  1872. 

We,  the  said  Company,  do  further  covenant 
and  agree  that  the  above  bond  constitutes  a  lien 
upon  *  he  property  of  the  said  Company,  and 
that  the  same  is  issued  under  and  pursuant  to 
the  provisions  of  section  thirty-nine  of  chapter 
sixty  four  of  the  General  Statutes." 

It  is  signed  by  "D.  T.  Corbin,  President,  Ma- 
rine and  River  Phosphate  Mining  and  Manufact- 
uring Company  of  South  Carolina,"  and  coun- 
tersigned by  "Reuben  Tomlinson,  Treasurer," 
and  sealed  with  the  corporate  seal. 

Subsequently  to  the  maturity  of  this  bond, 
C.  C.  Puffer,  who  had  become  successor  in  the 
receivership  to  Gayer,  on  April  2,  1874,  trans- 
ferred and  delivered  it  to  D.  T.  Corbin,  in  ex- 
change for  300  shares  of  the  capital  stock  in  the 
Phosphate  Company,  owned  by  him.  This 
transaction  was  reported  by  the  receiver  to  the 
court  as  a  payment  of  the  note,  and  the  shares 
of  stock  were  carried  as  part  of  the  fund  in  the 
hands  of  the  receiver,  and  were  afterwards  sold 
by  order  of  ths  court.  No  express  order  of  the 
court  is  produced  authorizing  the  transaction, 

See  15  Otto. 


but  the  accounts  of  the  receiver  disclosing  it 
were  passed  and  confirmed  and  the  receiver  dis- 
charged. Corbin,  at  this  time  was  still  presi- 
dent of  the  Phosphate  Company.  The  bond, 
while  held  by  the  original  receiver,  had  been 
duly  recorded  in  the  office  of  the  register  for 
mesne  conveyances,  as  a  lien  upon  the  Compa- 
ny's property. 

On  May  18, 1874,  an  indorsement  was  made  [177] 
upon  the  bond,  as  follows: 

"In  consideration  of  further  forbearance  on 
the  part  of  the  holder  of  this  bond  till  the  1st 
day  of  January,  A.  D.  1875,  the  Marine  and 
River  Phosphate  Mining  and  Manufacturing 
Company  of  South  Carolina  .hereby  promises, 
waiving  all  set-off  or  other  defense,  to  pay  this 
bond  to  bearer  on  the  first  day  of  January,  A. 
D.  1875,  with  interest  at  the  rate  of  twelve  per 
cent  per  annum  from  the  first  day  of  April. 
1874,  payable  quarterly;  and  should  said  bond 
not  be  paid  on  the  first  day  of  January  next, 
then  thereafter  interest  shall  be  paid  in  the 
same  manner  and  at  the  same  rate  as  herein 
mentioned,  till  paid." 

This  indorsement  was  signed  "  The  Marine 
and  River  Phosphate  Mining  and  Manufactur- 
ing Company  of  South  Carolina,  by  D.  T.  Cor- 
bin, President,"  countersigned  by  "Reuben 
Tomlinson,  Treasurer,"  with  the  corporate  seal 
affixed. 

The  evidence  on  the  point  does  not  permit 
any  doubt  that  this  arrangement  was  made 
between  Corbin  and  the  Company,  acting  with 
the  full  knowledge  and  express  sanction  of  the 
directors.  The  treasurer,  Tomlinson,  testifies 
that  he  objected  to  taking  any  action  upon  the 
proposal  ox  Corbin  for  an  extension  of  payment 
as  contained  in  the  indorsement,  without  first 
submitting  the  question  to  the  Board  of  Di- 
rectors. The  form  of  the  renewal  was  the  one 
agreed  to  by  them,  and  by  them  ordered  to  be 
indorsed  on  the  bond.  This  was  done  with, 
knowledge  that  Corbin  then  held  it.  The  inter- 
est to  be  paid  appears  to  be  lawful  and  cus- 
tomary, being  then  the  rate  charged  by  banks. 
It  was  regularly  paid  by  the  treasurer  to  Cor- 
bin, and  in  December,  1876,  a  payment  of 
$10,000  was  made  to  him  by  the  treasurer  on 
account  of  the  principal.  That  payment  was 
reported  to  the  Board  of  Directors,  some  of 
whom  had  been  consulted  in  regard  to  it  by  the 
treasurer  before  it  was  made ;  because,  as  he 
states,  "  The  funds  on  hand  at  the  time  having 
been  provided  for  other  purposes,  I  did  not  feel 
at  liberty  to  use  them  for  that  purpose  without 
first  consulting  with  such  directors  as  were 
conveniently  at  hand."  He  adds  :  "  Mr.  Corbin 
frequently,  during  the  months  of  January  and 
February,  1877,  requested  me  to  arrange  for 
the  payment  of  the  balance  of  $10,000  princi- 
pal, and  the  interest  due  on  said  bond.  The  l178l 
matter  was  brought  to  the  attention  of  the  di- 
rectors by  me,  and  no  objection  was  made  by 
them  to  the  payment  of  said  money  if  it  could 
be  raised  without  serious  embarrassment  to  the 
Company.  Arrangements  to  pay  said  bond 
were  finally  made  and  the  money  actually  raised 
and  deposited  in  bank  for  that  purpose,  sub- 
ject, however,  to  conditions,  the  fulfillment  of 
which  was  prevented  by  the  change  in  the  or- 
ganization of  the  Company  which  took  place  in 
March,  1877." 

In  June,  1877,  Corbin  transferred  and  deliv- 
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•ered  the  bond  to  Bradley,  the  appellee,  in  con- 
sideration of  $10  paid,  and  his  agreement  to 
pay  the  amount  still  due  on  the  face  of  it,  leas 
the  $10  paid,  as  stated  in  a  letter  from  Corbin 
to  Bradley,  making  the  offer  which  was  ac- 
cepted, "  Only  when  you  shall  have  collected 
the  amount  from  the  Company,  and  what  you 
shall  collect  from  the  Company,  less  the  cost 
And  expenses  of  collection." 

In  answer  to  a  question  on  cross-examina- 
tion, as  to  his  motive  and  purpose  in  parting 
with  the  bond  in  this  way,  Mr.  Corbin  said, 
"That  the  Company  had  refused  to  pay  the 
bond,  and  I  believed  if  I  held  the  bond  I  would 
be  compelled  to  litigate  the  same  with  the  Com- 
pany, and  I  believed  if  it  passed  into  the  hands 
of  a  third  person,  in  good  faith,  that  the  Com- 
pany would  pay  it  to  him  without  a  long  and 
tedious  litigation,  having  no  prejudices  against 
him,  as  I  believed  ;  and  further,  I  did  not  wish 
to  be  a  party  plaintiff  in  an  important  suit 
against  the  Company  that  I  had  been  so  long 
connected  with  as  president." 

On  July  5,  1877,  Bradley,  being  a  citizen  of 
Massachusetts,  filed  his  bill  in  equity  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  North  Carolina  against  The  Marine  and 
River  Phosphate  Mining  and  Manufacturing 
Company,  and  several  others,  alleged  to  be  cit- 
izens of  South  Carolina,  and  stockholders  in 
that  Corporation.  It  alleges  that  the  bond  is  a 
lien  upon  all  the  property  of  the  Corporation, 
embracing  certain  described  personal  property, 
and  the  franchise  granted  to  it  by  the  State  to 
dig,  mine  and  remove  from  the  bed  of  the  nav- 
igable streams  and  waters  within  the  jurisdic- 
tion of  the  State  the  phosphate  rock  and  de- 
posits, according  to  an  Act  .passed  March  1, 
1870.  It  also  alleges  that  the  defendants 
f  179]  charged  to  be  stockholders  in  the  Corporation, 
have  not  fully  paid  up  the  amount  of  the  cap- 
ital subscribed  by  them,  and  that  they  are 
within  the  provisions  of  section  28,  of  chapter 
64,  of  the  General  Statutes  of  South  Carolina, 
under  which  Act  the  Corporation  was  organ- 
ized, which  provides  that  "  The  members  of 
every  company  shall  be  jointly  and  severally  li- 
able for  all  debts  and  contracts  made  by  the 
company  until  the  whole  amount  of  capital 
stock  fixed  and  limited  by  the  company  in 
manner  aforesaid  is  paid  in,  and  a  certificate 
thereof  made  and  recorded  as  prescribed  by  the 
following  section." 

The  bill  contains  the  following  averment: 
"  That  to  bring  a  separate  and  distinct  action  at 
law  against  each  of  such  stockholders  would  be 
a  great  hardship  to  your  orator,  inasmuch  as  a 
court  of  equity  has  full  power  to  hear  and  ad- 
judicate all  the  issues  between  your  orator  and 
the  said  several  defendants,  thus  preventing  a 
multiplicity  of  suits  j  and  by  ascertaining  the 
number  of  shares  of  the  capital  stock  of  the 
said  Marine  and  River  Mining  and  Manufactur- 
ing Company  of  South  Carolina,  held  by  the 
said  several  defendants,  the  amount  of  the  sub- 
scription paid  upon  each  of  said  shares,  and  the 
amount  still  due  and  unpaid  thereupon,  can 
adjust  and  decree  the  amount  which  each  of 
said  defendants  justly  owes  to  your  orator,  and 
can  afford  him  that  relief  which  a  court  of  law 
is  unable  to  give." 

The  prayer  of  the  bill  is,  that  the  defendant, 
The  Marine  and  River  Phosphate  Mining  and 
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Manufacturing  Company  of  South  Carolina,  be 
decreed  to  pay  the  amount  due  upon  the  bond, 
with  interest;  that  the  same  be  declared  to  be  a 
lien  upon  its  property  described  in  the  bill,  and 
that  the  same  be  sold  for  the  payment  and  satis- 
faction thereof;  and  that  the  other  defendants 
be  decreed  to  be  justly  and  severally  liable  for 
the  amount  of  the  said:  debt,  and  to  pay  on  ac- 
count thereof  so  much  of  the  unpaid  subscrip- 
tion of  each  share  of  the  stock  in  said  Corpora- 
tion, held  by  them  severally, as  shall  be  necessary 
to  pay  the  same,  and  for  general  relief. 

A  final  decree  was  rendered  against  the  Phos- 
phate Company  and  several  of  its  stockholders, 
co-defendants,  for  the  payment  of  the  amount 
due  on  account  of  the  said  bond,  for  which  ex- 
ecution was  awarded,  and  a  decree  foreclosing 
the  equity  of  redemption  in  the  corporate  prop-  [180] 
erty  described  in  the  bill,  on  which  the  bond  is 
declared  to  be  a  lien,  and  directing  its  sale. 

To  review  this  decree  the  defendants  below 
prosecute  the  present  appeal. 

Several  questions,  arising  upon  the  pleadings 
and  evidence,  and  embodying  the  errors  as- 
signed upon  the  decree,  will  be  considered  in 
their  order. 

I.  The  first  of  these  relates  to  the  jurisdiction 
of  the  court. 

It  is  objected,  in  tne  first  place,  that  the  com- 
plainant is  the  assignee  of  a  chose  in  action 
on  which  no  suit  could  have  been  maintained 
in  the  Circuit  Court  by  his  assignor,  and  that, 
consequently,  he  is  within  the  prohibition  of 
the  1st  section  of  the  Act  of  March  8,  1875. 
The  answer  to  this  objection  is,  that  the  obli- 
gation sued  on  is  a  negotiable  promissory  note, 
and  is,  therefore,  excepted  out  of  the  prohibi- 
tion relied  on.  It  is  true  that  the  bond,  as  orig- 
inally executed,  was  payable  to  Gayer,  receiver, 
simply,  and  was  not  negotiable:  but  the  subse- 
quent indorsement  was  a  new  and  complete 
contract,  upon  a  distinct  and  sufficient  consider- 
ation, and  being  payable  to  bearer  is  negotiable 
by  delivery  merely.  It  is  a  negotiable  note  with- 
in the  meaning  of  the  law  merchant,  and  ac- 
cording to  the  law  of  the  place  of  the  contract, 
notwithstanding  it  is  an  instrument  under  seal. 
Langaton  v.  B.  It. Co.,  2  S.  C.  (N.  S.),251 ;  Bank 
v.  B.  B.  Co.,  5  S.  C.  (N.  S.),  168;  Bond  Debt 
Caaea,  12  8.  C.  (N.  8.),  250. 

It  is  further  objected,  however,  that  the  trans- 
action between  Corbin  and  Bradley  was  ficti- 
tious and  not  real,  and  that  the  title  to  the  bond 
remained  in  the  former,  so  that  the  latter,  not 
being  the  real  party  in  interest,  cannot  main- 
tain an  action  to  enforce  it;  that  the  present 
suit  is  collusive,  for  the  purpose  of  conferring 
jurisdiction  upon  the  Circuit  Court  and,  there- 
fore, within  the  rule  declared  in  Smith  v.  Ker- 
nochen,  7  How.,  216;  Jonetv.  League,  18  How., 
76  [59  U.  8.,  XV.,  268],  and  Barney  v.  Balti- 
more, 6  Wall.,  280  [78  U.  8.,  XVIH.,  8251,and 
enacted  by  the  5th  section  of  the  Act  of  March 
8,  1875,  as  construed  in  Williams  v.  Nottaua 
[ante,  7191,  decided  at  the  present  Term. 

The  delivery  of  the  bond  by  Corbin  to  Brad- 
ley under  the  arrangement  for  its  transfer,  how- 
ever, was  a  transfer  of  the  legal  title  to  the  ob- 
ligation. Whether  the  agreement  was  not  also 
a  transfer  by  Corbin  of  all  beneficial  interest  in  [18*1 
the  bond,  depends  on  whether  Bradley  was 
bound  to  account  to  him  specifically  for  the  net 
proceeds  of  its  collection,  or  only  to  pay  him  sc 
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much  money  as  they  should  amount  to— a  ques- 
tion which  it  is  not  necessary  to  decide;  be- 
cause it  does  not  appear  from  this  record  but 
that  Corbin  could  himself  have  maintained  a 
suit  in  his  own  name  in  the  Circuit  Court  upon 
the  bond.  It  is  nowhere  distinctly  alleged  or 
shown  that  at  the  time  this  suit  was  brought, 
he  was  a  citizen  of  South  Carolina.  That  he 
was  so  at  the  time  of  the  original  transaction 
may  be  presumed  or  inferred  from  the  circum- 
stances ;  but  to  confer  or  oust  jurisdiction,  when 
that  depends  on  citizenship,  the  necessary  facts 
must  be  distinctly  alleged  and  admitted  or 
proved.  Upon  the  present  state  of  the  record, 
the  assumption  could  not  have  been  made  in 
his  favor  to  sustain  the  jurisdiction  if  he  were 
seeking  as  a  citizen  of  South  Carolina  to  prose- 
cute an  action;  and  equally  it  will  not  be  made 
to  defeat  the  jurisdiction,  which  otherwise  is 
rightly  invoked  by  the  plaintiff  below. 

It  is  further  objected  that  the  jurisdiction  in 
equity  cannot  be  sustained,  because  the  plaint- 
iff had  a  complete  and  adequate  remedy  at  law, 
so  far,  at  least,  as  relief  is  sought  against  the 
stockholders  individually  upon  their  statutory 
liability. 

That  liability  is  a  joint  and  several  personal 
obligation  of  all  the  members  of  the  Company, 
unlimited  except  by  the  amount  of  the  debts 
and  contracts  of  the  Corporation,  to  which  it 
extends.  It  is  unconditional,  original  and  im- 
mediate, not  dependent  on  the  insufficiency  of 
corporate  assets,  and  not  collateral  to  that  of 
the  Corporation,  upon  the  event  of  its  insolv- 
ency. It  is,  in  one  aspect,  a  suretyship  for  the 
Corporation,  for  by  section  87  of  the  Act,  any 
stockholder,  paying  a  debt  of  the  Company  for 
which  he  is  personally  liable,  is  entitled  to  an 
action  against  it,  for  indemnity,  in  which  he 
may  take  the  corporate  assets,  but  is  without 
recourse  upon  the  property  of  any  other  stock- 
holder. 

The  jurisdiction  in  equity,  then,  cannot  rest 
upon  the  administration  of  a  trust  fund,  as  in 
cases  where  delinquent  stockholders  are  charged 
with  the  obligation  to  make  good  their  subscrip- 
tions to  unpaid  capital  stock,  or  in  those  where 
a  constitutional  or  statutory  liability  is  imposed 
1821  beyond  the  amount  of  the  subscription,  to  a 
fixed  sura,  but  on  each  in  proportion  to  his 
share  in  the  capital  stock.  There  the  necessity 
of  enforcing  a  trust,  marshaling  assets  ana 
equalizing  contributions,  constitutes  a  clear 
ground  of  equity  jurisdiction. 

The  statute  under  consideration  prescribes  no 
form  of  action,  and  the  jurisdiction  may  be  re- 
garded as  concurrent,  both  at  law  and  in  equity, 
according  to  the  nature  of  the  relief  made  nec- 
essary by  the  circumstances  upon  which  the 
right  arises.  The  35th  section  of  the  Act  ex- 
pressly authorizes  separate  actions  at  law 
against  the  Company  and  against  its  officers, 
in  cases  where,  by  the  statute,  the  latter  are 
made  personally  liable  for  defined  delinquen- 
cies; while  the  88th  section  provides  that  the 
property  of  stockholders,  in  cases  where  they 
■are  liable,  may  be  taken  on  attachment  or  ex- 
ecution issued,  against  the  Company.   In  the 

S resent  case  there  was  an  acknowledged  juris- 
iction  to  grant  equitable  relief,  by  enforcing 
the  lien  of  the  bond  upon  the  corporate  prop- 
erty, and  as  incident  to  that  to  make  a  decree 
against  the  corporation  for  the  payment  of  the 
See  15  Otto.  U.  8.,  Book  28. 


debt  Having  jurisdiction  for  that  purpose,  it 
is  entirely  consistent  with  its  principles  and 
practice  for  a  court  of  equity  to  extend  it.  so  as 
to  avoid  a  multiplicity  of  suits,  and  to  give  to 
the  plaintiff  a  single  and  complete  remedy.  As 
the  mdi  vidua!  stockholder  is  bound  by  the  judg- 
ment against  the  Corporation,  it  is  equitable 
that  he  should  be  present  as  a  party,  that  he 
may  have  the  opportunity  to  defend  for  him- 
self, and  in  case  of  payment  out  of  his  prop- 
erty, he  is  entitled  to  be  subrogated  to  the  right 
of  the  creditor  against  the  Company,  in  order 
to  indemnify  himself  out  of  the  corporate  assets. 
On  these  grouuds,  we  think,  the  jurisdiction  in 
equity  is  well  supported. 

II.  The  remaining  grounds  of  defense  have 
been,  in  effect,  anticipated  in  the  statement  of 
the  case.  They  are  without  merit  or  substance. 

The  title  of  the  plaintiff  below  to  the  bond 
sued  on  cannot  be  assailed  for  want  of  author- 
ity in  the  receiver  to  transfer  it,  even  if  such  a 
defense  was  open  to  the  obligors,  for  it  suffi- 
ciently appears  that  the  transaction,  if  not  pre- 
viously authorized,was  subsequently  confirmed 
by  the  court. 

Nor  does  the  relation  between  Mr.  Corbin 
and  the  Company  at  the  time  of  the  transaction 
furnish  any  defense  either  at  law  or  in  equity. 
The  relation,  undoubtedly,  was  one  of  a  confl-  [183] 
dential  and  fiduciary  character,  but  there  seems 
to  be  no  ground  in  the  evidence  to  challenge 
the  good  faith  with  which  the  business  was  con- 
ducted The  bond  of  the  Company  was  pur- 
chased from  the  receiver  with  his  own  means, 
and  not  those  of  the  Company;  the  value  paid, 
so  far  as  the  testimony  discloses,  was  full;  and 
every  step,  when  taken,  was  made  known  and 
assented  to  by  the  directors  of  the  Corporation. 
The  transaction  was  legitimate  in  itself  and 
beneficial  to  the  Company,  and  the  dealing  was 
not  by  the  president  with  himself,  but  with  the 
Corporation,  in  fact,  represented  and  acting  by 
other  directors,  with  full  knowledge  of  all  the 
facts. 

The  defense  of  payment  was  suggested  by 
the  circumstance  that  the  receiver,  after  part- 
ing with  the  bond  in  exchange  for  the  stock, 
reported  it  as  paid  in  that  way.  So  far  as  the 
fund  in  his  hands  was  concerned,  it  might  be 
so  treated;  but  the  Company  and  its  stockhold- 
ers must  be  conscious  that  they  have  no  right 
so  to  consider  it. 

We  find  no  error  in  the  decree,  and  it  it  ac- 
cordingly affirmed. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


UNITED  STATES,  Plff.  in  Brr., 

9. 

NANCY  HUNT,  Exrx.  of  Fidklio  S.  Huht, 
Deceased,  kt  al. 

(See  8.  C.,  15  Otto,  188-188.) 

Transcript  of  account,  when  evidence— ofyeetion 
to— collector's  receipt*  erroneous  ruling. 

L  In  an  action  brought  by  the  United  States,  upon 
the  official  bond  of  a  collector  of  taxes,  against  hie 
executrix  and  his  sureties,  a  transcript  of  his  ac- 
count from  the  books  of  the  Treasury  Department 
certified  by  the  auditor  is  prima  facie  evidence  of 
the  fact  of  Indebtedness  which  it  oertmes,  unless 
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upon  the  face  of  the  account  it  necessarily  appears 
to  be  otherwise. 

2.  The  presence  In  the  account  of  objectionable 
items  could  not  prejudice  the  defendants,  if  they 
were  separable  from  the  remainder  of  the  account 
by  mere  inspection. 

8.  In  such  action  a  copy  of  the  collector's  receipts 
certified  by  the  Treasury  Department  has  the  same 
force  in  evidence  as  the  originals. 

4.  The  ruling  of  the  court  rejecting  the  original 
statement  signed  by  the  collector,  showing  the 
amounts  collected  and  the  amounts  abated  as  un- 
collectible, was  erroneous. 

[No.  228.] 

Argued  Mar.  16,  188S.     Decided  Apr.  3,  1882. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 

case  is  stated  by  the  court. 

Mr.  Samuel  F.  Phillips,  8olicitor-Oen., 
for  plaintiff  in  error. 

Mr.  William  L.  Nugent,  for  defendants 
in  error. 

1 184]  Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  brought  tv  the  United 
States  upon  the  official  bond  of  Fiaelio  8.  Hunt, 
as  Collector  of  Taxes,  under  the  Internal  Rev- 
enue Act,  for  the  Second  District  of  Missis- 
sippi. Hunt  was  sued  as  principal,  and  having 
died  pending  the  suit,  it  was  revived  against  his 
executrix.  The  other  defendants  were  sureties. 
The  condition  of  the  obligation  was  that  the 
said  Hunt  "  Shall  truly  and  faithfully  execute 
and  discharge  all  the  duties  of  the  said  office  ac- 
cording to  law,  and  shall  justly  and  faithfully 
account  for  and  pay  over  to  the  United  States, 
in  compliance  with  the  orders  and  regulations 
of  the  Secretary  of  the  Treasury , all  public  mon- 
eys which  may  come  into  his  hands  or  posses- 
sion, etc."  It  is  alleged  in  the  declaration  that 
the  bond  was  delivered  and  approved  on  July 
19,  1866,  on  which  day  Hunt  entered  upon  the 
discharge  of  the  duties  of  his  said  office,  and 
continued  therein  until  on  or  about  May  28,1867. 
The  breach  alleged  was,  that  during  that  period 
he  became  indebted  to  the  United  States  in  the 
sum  of  $139,463. 15,  received  by  him  as  such 
collector  for  and  on  account  of  taxes  due  to  the 
United  States,  being  a  balance  reported  to  be 
due  from  him  upon  the  adjustment  of  his  ac- 
count as  such  collector  in  the  Treasury  Depart- 
ment, of  which  a  duly  certified  copv  was  filed, 
and  which  he  had  refused  to  pay.  The  sureties 
filed  joint  pleas,  and  the  executrix  pleaded  sep- 
arately. The  pleas  were  alike,  and  amounted 
to  a  general  denial  of  every  allegation  necessary 
to  constitute  a  liability. 

There  was  a  verdict  and  judgment  for  the  de- 
(1853  fendantB.  The  errors  assigned  arise  upon  the 
rulings  of  the  court  upon  the  trial  upon  ques- 
tions of  evidence,  presented  by  a  bill  of  excep- 
tions. 

The  plaintiff  offered  in  evidence  the  certified 
transcript  of  Hunt's  account  from  the  books  of 
the  Treasury  Department.  The  certificate  of 
the  fifth  auditor,  accompanying  it,  states  that 
he  has  examined  and  adjusted  "An  account  be- 
tween the  United  States  and  Fidelio  S.  Hunt, 
late  Collector  for  the  Second  District  of  Missis- 
sippi, from  July  19th,  1866,  to  May  23d,  1867, 
and  find  him  chargeable  as  follows,  under  bond 
approved  July  19th,  1866."  The  debit  side 
of  the  account  is,  "To  amount  of  assessment 
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list*  receipted  for,  per  form  28*.  tw."  Its  first 
item  is  dated  Julv  28, 1866,  and  is  to  "  amount 
receipted  for  as  December,  1865,  list."  It  also 
embraces  similar  debits,  of  the  same  and  subse- 
quent dates  of  entry,  for  lists  of  January,  Feb- 
ruary, April,  May  and  June,  1866  The  last 
five  items  on  the  same  side  of  the  account  bear 
date,  as  to  the  entries,  subsequently  to  May  23, 
1867,  but  are  for  amounts  receipted  for  as  lists 
of  January,  1866,  April  and  May.  1867.  The 
credit  side  of  the  account  contains  items  of  cash 
paid  of  dates  subsequent  to  May  28,  1867,  and 
also  gives  credit  for  amounts  collected  by  suc- 
cessors in  office  on  lists  receipted  for  by  Hunt, 
and  also  for  amounts  collected  by  him  as  col- 
lector under  his  first  bond,  on  lists  receipted  for 
by  him  as  collector  under  second  bond.  This 
statement  of  account  shows  a  balance  due  the 
United  States  of  the  amount  claimed  in  the  dec- 
laration. 

The  transcript  included,  as  part  of  the  state- 
ment of  account  and  explanatory  of  it,  a  state- 
ment of  differences,  showing  and  accounting 
for  the  discrepancies  between  the  balance  ex- 
hibited by  the  collector's  own  account  and  that 
ascertained  by  the  adjustment.  From  this  it 
appeared  that  the  balance  due  the  United  States 
by  the  collector's  account  to  March  81,  1867, 
since  which  date  he  had  rendered  none,  was 
$76,756.17,  showing  a  difference  to  his  debit  of 
$62,706.98.  This  is  explained,  in  part,  by  show- 
ing the  whole  amount  of  assessments  of  form 
28{  charged  under  his  first  bond  and  under  his 
second  bond  separately,  which  he  had  failed 
to  give  correct  credit  for,  to  the  amount  of 
$137,430.78;  in  part,  by  showing  the  amount  of 
cash  deposited  by  him  under  his  first  and  sec- 
ond bonds  respectively,  and  that  he  had  twice 
credited  himself  with  $169,517.83  on  account 
thereof;  and  by  other  errors,  the  whole  amount- 
ing to  $702,434.86.  On  the  other  hand,  this  is 
reduced  to  the  sum  of  $62,706.98,  the  difference 
to  be  accounted  for,  by  credits  for  taxes  abated 
by  the  adjustment,  by  credits  therein  for  collec- 
tions by  successors  in  office,  on  bills  receipted 
for  by  him  during  his  term,  and  by  amount 
claimed  and  credited  in  his  accounts  as  collec- 
tions on  cotton.  A  list  of  warrants  covering 
into  the  Treasury  the  amounts  of  cash  deposit- 
ed, is  appended,  showing  the  amount  of  each, 
and  on  account  of  which  bond  it  was  paid. 

To  the  introduction  in  evidence  of  this  tran- 
script objection  was  made  on  the  part  of  the  de- 
fendants, "  Upon  the  grounds  that  the  balance 
exhibited  by  the  said  account  is  the  result  of  the 
transactions  of  both  terms  of  the  defendant's 
service,  whereas  the  suit  is  upon  a  bond  which 
covers  only  the  transactions  of  the  second  term; 
and  because  it  embraces  transactions  made  by 
the  collector  after  his  removal  from  office  and 
after  the  appointment  and  qualification  of  his 
successor,  and  the  balance  is  in  part  made  up  of 
these  transactions,  occurring  when  the  collector 
no  longer  sustained  any  official  relation  to  the 
United  States,  and  after  the  alleged  breach  had 
occurred."  And  in  support  of  their  said  obiec- 
tions,  the  defendants  by  their  attorneys,  the  bill 
of  exceptions  proceeds  to  state,  introduced  in 
evidence  the  bond  of  Martin  Keary,  the  suc- 
cessor of  the  said  Hunt  as  such  tax  collector, 
showing  that  the  same  was  approved  on  April 
29, 1867.  Thereupon  the  objections  to  the  in- 
troduction of  the  certified  account  in  evidence 
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were  by  the  court  sustained,  and  the  same  was 
excluded,  the  court  holding  that  the  said  certi- 
fied statement  should  stand  and  be  considered 
only  as  a  bill  of  particulars  annexed  to  plaint- 
iff's declaration. 

This  ruling  was  excepted  to  and  is  assigned 
for  error  by  the  plaintiff  in  error. 

It  was  an  irregularity  to  permit  the  defendant 
to  interject  into  the  plaintiff's  case  testimony 
upon  the  merits  of  the  defense  in  support  of 
his  objection  that  the  evidence  offered  was  ir- 
relevant, and  the  testimony  interposed  was  not, 
by  itself,  sufficient  to  establish  the  date  on 
which  Hunt  ceased  to  hold  an  official  relation 
to  the  United  States  as  collector,  for  it  did  not 
r  1 871  show  when  his  successor  actually  entered  upon 
1  the  discharge  of  the  duties  of  the  office.  But 
passing  by,  without  further  comment,  these 
minor  errors,  we  find  that  the  objection  to  the 
transcript  of  the  account,  as  matter  of  evidence, 
is  without  foundation,  either  in  fact  or  in  law. 

It  was  assumed  on  both  sides,  though  there 
is  no  proof  to  that  effect  in  the  record,  that 
Hunt  had  filled  a  prior  term  as  collector,  being 
his  own  successor,  and  it  was  admitted  that  his 
second  term  commenced  on  July  19, 1866.  The 
objectionable  items  in  the  first  part  of  the  ac- 
count charge  him  with  amounts  of  assessment 
lists  receipted  for  per  form  28$  on  dates  subse- 

Sient  to  the  beginning  of  his  second  term, 
ough  being  described  as  lists  for  specified 
months  prior  to  July,  1866,  it  is  argued  that  he 
could  not  be  chargeable  upon  his  second  bond 
with  those  sums.  But  this  does  not  follow;  for 
it  is  entirely  consistent  with  the  description  of 
the  lists,  that  the  collector  actually  received  the 
taxes  paid  upon  them,  after  the  date  of  his  sec- 
ond term,  and  just  as  he  is  charged  with  them 
in  this  account  And  so,  on  the  other  hand, 
with  similar  items  charged  upon  receipts  of  as- 
sessment lists,  of  dates  subsequent  to  May  28, 
1867,  the  alleged  date  when  his  second  term  ex- 
pired. It  is  consistent  with  the  nature  of  those 
charges,  that  they  were  for  moneys  received  on 
account  of  taxes  paid  on  account  of  these  lists, 
and  received  .by  him  before  the  end  of  his  sec- 
ond term.  The  account  charges  him  with  dis- 
tinct sums  of  money  collected  by  him.  They 
are  identified  by  reference  to  assessment  lists 
for  particular  months,  and  then  by  the  dates  of 
his  receipts  to  the  Government  for  the  lists, 
upon  form  28$.  No  dates  are  traced  in  the  ac- 
count as  those  on  which  the  taxes  were  actually 
collected  by  him,  but  the  certificate  of  the  Treas- 
ury Department  declares  it  to  be  an  account  be- 
tween the  United  States  and  the  collector  from 
the  beginning  to  the  end  of  the  period  covered 
by  the  bond  In  suit,  and  there  is  nothing  on  the 
face  of  the  account  which  necessarily  contra- 
dicts this  statement.  The  certificate  has  the 
legal  effect  of  making  the  transcript  prima  facie 
evidence  of  the  fact  of  indebtedness  which  it 
certifies,  unless  upon  the  face  of  the  account  it 
necessarily  appears  to  be  otherwise. 

But  the  ruling  of  the  court  in  excluding  the 
transcript  is  equally  untenable  upon  the  con- 
[188]  trary  supposition,  that  the  items  on  account  of 
which  the  objection  was  sustained,  were  on 
their  face  such  as  could  not  be  charged  against 
the  defendants  upon  the  bond  in  suit.  For,  re- 
jecting these  items,  there  remained  many  others 
with  which  the  collector  and  his  sureties  upon 
his  second  bond  were  Admitted  to  be  chargeable, 
See  15  Otto, 


and  the  transcript  was  clearly  admissible  in 
proof  of  these.  The  presence  of  the  objection- 
able items  could  not  prejudice  the  defendants, 
for  on  the  supposition,  they  were  separable  from 
the  remainder  of  the  account  by  mere  inspec- 
tion. On  the  other  hand,  their  presence  might 
be  important  to  the  Government,  as  explana- 
tory of  corresponding  items  upon  the  credit  side 
of  the  account;  particularly  in  view  of  the  rul- 
ing of  the  court,  which  rejected  the  transcript 
as  evidence  against  the  defendants,  but  required 
it  to  remain  upon  the  record  as  proof  against 
the  United  States. 

For  the  same  reasons  the  subsequent  ruling 
of  the  court  must  be  held  to  be  erroneous,  by 
which  it  excluded  the  receipts  of  the  collector 
on  form  28$,  which  constituted  the  items  upon 
the  debit  side  of  the  account.  Even  if  the  re- 
ceipts alone  were  not  sufficient  in  each  case  to 
charge  the  collector  with  the  sums  charged  as 
taxes  collected  upon  the  assessment  lists,  never- 
theless they  were  competent  evidence  which,  by 
other  testimony,  might  be  made  full  proof ,  until 
overcome  by  a  successful  defense.  The  ground 
of  the  objection  was  that  the  form  28$  was 
a  receipt  for  alphabetical  lists,  showing  in  de- 
tail the  names  of  persons  assessed  for  taxes  and 
the  amounts  severally  due  from  each,  and  that 
these  alphabetical  lists  were  primary  and  better 
evidence  to  charge  the  collector  than  the  receipt 
on  form  28$,  which  expressed  merely  the  aggre- 
gate amount  of  the  alphabetical  lists.  But  the 
receipts  offered  were  signed  by  the  collector,  on 
their  face  constituted  a  pari  of  his  official  trans- 
actions, and  formed  the  very  basis  of  the  ac- 
count against  him  upon  the  books  of  the  Treas- 
ury Department.  The  originals  would  be  com- 
petent against  him,  for  they  are  not  secondary 
evidence,  although  they  may  show  the  existence 
of  other  documents  more  in  detail.  The  law 
gives  to  a  copy  certified  by  the  Treasury  De- 
partment at  least  the  same  force  in  evidence 
which  the  original  would  otherwise  have. 

The  ruling  of  the  court  rejecting  the  original  1 1 89 1 
statement  signed  by  the  collector,  showing  the 
amounts  collected  and  the  amounts  abated  as 
uncollectible  during  the  month,  and  those  col 
lected  on  May  18, 1867,  was  likewise  erroneous 
for  the  same  reasons. 

For  these  errors  the  judgment  of  the  Circuit 
Court  it  reverted,  with  instruction*  to  grant  a 
new  trial;  and  it  is  to  ordered. 

True  copy.  Teat: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


CECIL  NATIONAL  BANK,  of  Port  De- 
posit, Maryland,  kt  al.,  Apptt., 

9. 

WATSONTOWN  BANK. 
(See  8.  C.,  15  Otto,  817-04.) 
Transfer  of  stocks — waiver  of  rights— cashier  of 
bank— effect  of  transfer— on  books  of  bank- 
estoppel. 

L  Am  between  the  owner  of  shares  of  stock  in  a 
bank  and  the  purchaser,  the  property  In  the  shares 
pass  to  the  latter  by  the  delivery  of  the  certificate. 

Note.— Hen  of  corporation  on  shorts  for  debt  due 
from  stockholder.  See  note  to  Union  Bk.  of  George- 
town v.  Laird,  15  U.  8.  (2  Wheat.),  880. 

Duties  of  cashier  of  bank  and  when  his  acts  bind  the 
bank. 
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with  the  accompanying  power  of  attorney  .without 
the  formality  of  a  transfer  on  the  books  of  the  bank. 

2.  The  clause  in  the  Pennsylvania  Statute  which 
denies  to  the  stockholder  the  privilege  of  making  a 
transfer  of  his  stock,  while  a  debtor  to  the  bank, 
until  his  debt  is  secured,  does  not  forbid  the  bank 
to  waive  Its  rights,  or  prevent  the  cashier  from  do- 
ing so,  acting  for  the  directors  by  virtue  of  an  ex- 
press or  implied  authority. 

&  The  cashier  of  the  bank  Is  authorised  to  bind 
the  bank,  in  consummating  a  transfer  of  ita  stock, 
by  virtue  of  his  office,  in  the  absence  of  any  by-law, 
according  to  the  usage  and  practice  of  the  bank, 
known  to  and  approved  by  the  directors. 

4.  The  transfer,  when  consummated,  destroys  the 
relation  of  membership  between  the  corporation 
and  the  old  stockholder,  with  all  its  incidents,  and 
creates  an  original  relation  with  the  new  member, 
free  from  all  antecedent  obligations. 

6.  All  that  is  neoessary,  to  perfect  the  transfer  re- 
quired by  law  to  be  made  upon  the  books  of  the 
corporation  is,  that  the  facts  should  be  appropriate- 
ly recorded  in  some  suitable  register  or  stock  list,  or 
otherwise  formally  entered  upon  its  books. 

6.  Where  a  bank  has  induced  a  purchaser  of  its 
stock  to  alter  his  condition  by  reliance  upon  its  as- 
surances that  It  had  no  adverse  claim  on  the  stock, 
ft  cannot  be  permitted  to  assert  a  lien,  thus  lost  by 
its  own  laches,  and  the  enforcement  of  which  would 
operate  as  a  fraud. 

[No.  241.] 

Argued  Mar.  S3,  1882.    Decided  Apr.  3, 188*. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
vania. 

The  case  is  stated  by  the  court. 
Meters.  John  A.  J.  Cre swell  and  Will- 
iaun  H.  Armstrong,  for  appellant. 
Messrs.  Robert  P.  Alien  and 
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Foust,  for  appellee. 


Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court 

This  is  a  bill  in  equity  filed  by  the  appellants 
to  compel  the  defendant  below,  the  Watsontown 
Bank,  a  Corporation  of  Pennsylvania,  to  issue 


a  certificate  for  two  hundred  shares  of  its  capi- 
tal stock  to  the  Cecil  National  Bank,  of  Port 
Deposit,  one  of  the  complainants,  to  which  the 
latter  claims  to  be  entitled. 

These  shares  of  stock  belonged  to  Powell  & 
Co.,  a  partnership  doing  business  at  Williams- 
port,  Pennsylvania,  as  private  bankers,  the 
certificate  whereof,  then  held  by  them,  they 
assigned  and  delivered  to  Jacob  Tome,  Presi- 
dent of  the  Cecil  National  Bank,  as  collateral 
security  for  two  promise- ry  notes  of  $6,000 
each,  of  which  they  were  makers,  discounted 
for  them  by  that  Bank,  and  which  it  held  at 
their  maturity.  One  of  the  notes  was  dated  De- 
cember 4,  1875,  at  80  days,  the  other  Decem- 
ber 20,  1875,  at  40  days,  and  each  contained  a 
stipulation  authorizing  the  sale  of  the  stock  in 
case  of  default. 

These  notes  becoming  due  and  remaining  un- 
paid, the  Cecil  National  Bank,  on  January  81, 
1876,  by  its  President,  J.  Tome,  transmitted  the 
certificate  of  stock,  in  a  letter  to  R.  B.  Claxton, 
Cashier  of  the  Watsontown  Bank,  requesting  a 
new  certificate  in  his  name  and  asking  what  the 
stock  was  worth.  To  this  Claxton  replied  to 
Hopkins,  Cashier  of  the  Cecil  Bank,  on  Feb- 
ruary 1, 1876,  acknowledging  the  receipt  of  the 
certificate,  stating  that  a  new  Board  of  Direct- 
ors had  been  elected  the  day  before ;  that  they 
would  organize  on  February  7,  when  a  presi- 
dent would  be  elected,  and  when,  as  he  added  : 
"I  will  forward  your  stock  certificate.  Mr. 
Pardee,  our  present  president,  is  not  here  and 
I  have  no  signatures  on  the  stock  book."  He 
continued  :  "  I  think  I  can  find  a  purchaser  for 
Mr.  Tome's  stock  at  from  100  to  102,  and  pos- 
sibly more.  If  you  will  let  me  know  exact  fig- 
ures I  will  endeavor  to  dispose  of  it  promptly, 
if  he  so  desires."  On  February  9,  Tome  an- 
swered, authorizing  a  sale,  and  directing  the 


The  cashier  is  the  executive  officer  of  the  bank 
and  transacts  most  of  its  business.  Minor  v.  Mac  he., 
etc.,  Bk..  2*  D.  8.  (1  Pet),  46;  D.  8.  v.  City  Bk.  of  Col- 
umbus, 62  U.  8„  XVI..  130,  Baldwin  v.  Bk.  of  New- 
bury, 68  U.  8.,  XV II.,  834;  Badger  v.  Bk.  of  Cumber- 
land/SB Me.,  4* ;  Btosell  v.  First  Natl.  Bk.,  09  Pa.  St., 
415 :  Brlden  booker  v.  Lowell,  82  Barb.,  9, 

His  ordinary  duties  are  to  keep  the  funds  of  the 
bank  to  be  used  as  may  be  necessary ;  to  surrender 
paid  notes ;  to  withdraw  funds  of  the  bank  on  de- 
posit :  to  draw  checks :  to  receive  moneys.  Frank- 
land  Bank  v.  Steward,  87  Me..  619:  Morse  v.  Mass. 
Natl.  Bk.,  1  Holmes,  809;  Wild  v.  Bk.  of  Passama- 
guoddy,  3  Mason,  805 :  U.  8.  v.  City  Bk.  of  Columbus, 
62  D.  8.,  XVI.,  130:  Sturges  v.  Bk.  of  Circle ville,  11 
Ohio  St..  153;  Kimball  v.  Cleveland,  4  Mich..  606. 

A  cashier  may,  by  virtue  of  his  general  authority, 
bind  the  bank  by  a  promissory  note  given  for  bor- 
rowed money  (Barnes  v.  Ontario  Bank,  19  N.  Y.,  152) ; 
borrow  money  for  the  bank  (Sturges  v.  Bank  of  Cir- 
oievUliLll  Ohio  St.,  188;  Ballston  Spa.  Bk.v.  Marine 
Bk.,  16  wis.,  120) ;  compromise  debts  due  the  bank 
according  to  its  general  course  of  business  (Brlden- 
becker  v.  Lowell,  82  Barb..  9;  Bk.  of  Pa.  v.  Reed,  1 
Watts  AS.,  101);  take  measures  for  the  securing  and 
collection  of  such  debts  (Hartford  Bk.  v.  Barry,  17 
Mass.,  94;  Mitchell  v.  Cook,  29  Barb.,  248;  Eastman 
v.  Coos  Bk.,  1  N.  H.,  28:  Corser  v.  Paul, 41 N.  H.. 24) ; 
make  or  superintend  the  transfer  of  shares  of  the 
bank  (8mltb  v.  Northampton  Bk.,  4  Cush.,  1 ;  Com. 
v.  Kort right,  22  Wend.,  848) ;  accept  or  refuse  the 
accounts  of  depositors  (Thatcher  v.  Bk.  of  State,  5 
Sand.,  121)  ■  take  charge  of  the  correspondence  of 
the  bank.  'New  Hope,  etc..  Br.  Co.  v.  Phoenix  Bk., 
8  N.  Y.,  156;  Br.  Bk.  v.  Steele.  10  Ala.,  916. 

His  acts  within  the  general  business  and  usage  of 
the  bank  will  bind  it  In  favor  of  thirdperson  with- 
out notice.  Com.  Bk.  v.  Kortrlght.  22  Wend.,  848 ; 
Lloyd  v.  West  Br.  Bk.,  15  Pa.  8t,  172 ;  Matthews  v. 
Mass.  NatL  Bk.,  1  Holmes,  898. 

"he  bank  must  show  any  restriction  on  his  gen- 
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era!  authority.  State  v.  Com.  Bk.,  6  8m.  &  M.,  218; 
Bk.  of  Pa.  v.  Reed,  1  Watts  ft  M.,  10L 

Prima  facie  he  has  authority  to  transfer  and  in- 
dorse negotiable  securities  of  the  bank  for  Its  use. 
State  Bk.  v.  Wheeler.  21  Ind.,  90;  Ryan  v.  Duntop. 
17  111.,  40;  Robb  v.  Ross  Co.  Bk.,  41  Barb- 686;  Pratt 
v.  Topeka  Bk.,  12  Kan.,  570 ;  Rldawayv.  Farms.  Bk., 
128erg.  ft  R.,  265;  Fleckner  v.  Bk.  of  U.  &,  21  U.  8. 
(8  Wheat.),  838. 

A  cashier  cannot,  without  special  authority,  re- 
lease a  surety  upon  a  note  belonging  to  the  bank 
(Meohs.  Bk.  v.  Rudolf,  6  Neb.,  627 ;  Cocbeco  NatL  Bk. 
v.  Haskell,  61  N.  H.,  115);  nor  transfer  non-negoti- 
able paper  (Barrick  v.  Austin,  21  Barb.,  241 ;  Holt  v. 
Bacon,  26  Miss.,  687):  nor  mortgage  the  real  estate 
of  the  bank  (Leggett  v.  N.  J.,  eta.  B'king  Co.,  1  N. 
J.  Eq.,  441) ;  nor  appear  and  defend  suits  against  the 
bank  (Br.  Bk.  v.  Poe,  1  Ala.,  396) :  nor  bind  the  bank 
by  his  official  indorsement  on  his  individual  note 
(West.  St.  Louis  8av.  Bk.  v.  Shawnee  Co.  Bk.,  8  DHL, 
408);  nor  bind  the  bank  to  indemnify  an  officer  (Wat- 
son v.  Bennett,  12  Barb.,  196);  nor  certify  post-dated 
checks  (Clarke  Natl.  Bk.  v.  Bk.  of  Albion,  52  Barb^ 
692) :  nor  in  another  State  settle  an  account,  taking 
drafts  and  private  notes  for  it  and  giving  a  receipt 
in  full  (Sandy  Riv.  Bk.  v.  Meohs.,  etc.,  Bk,  1  Bias., 
146) ;  nor  pledge  the  assets  of  the  bank  for  an  ante- 
cedent debt.  Tennessee  v.  Davis,  60  How.  Pr.,  447. 

His  admissions  and  declarations  within  the  scope 
of  his  business  bind  the  bank.  Haughton  v.  First 
NatL  Bk.,  26  Wis.,  663 ;  Merchs.  BkTvTMarine  Bk- 8 
GilL  96 ;  Sturges  v.  Bk.  of  Clrclevllle,  U  Ohio  8tVlSS. 

If  he  receives  securities  for  safe  keeping  with 
knowledge  of  directors,  the  bank  is  liable.  Pint 
NatL  Bk.  v.  Graham,  79  Pa.  8L,  106 ;  8.  C,  100  U.  8^ 
XXV.,  750. 

If  he  is  suffered  to  pursue  a  certaa.  jourse  for  sv 
considerable  time  the  bank  will  be  bound  by  it.  Cald- 
well v.  Mohawk,  etc,  Bk.,  64  Barb.,  838;  (Sty  Bk.  v. 
Perkins,  4  Bosw.,  420. 
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proceeds  to  be  remitted  to  him;  and  wrote  again 
on  February  14,  inclosing  a  power  of  attorney 
to  sell  and  transfer  the  stock,  and  stating  that 
[210]  i%  would  not  be  necessary  to  forward  a  certifi- 
cate to  him.  This  letter  was  an  answer  to  one 
from  Claxton  of  February  11,  asking  for  the 
power  of  attorney  from  Tome  to  transfer  the 
stock,  and  stating  that  as  he  intended  to  sell,  it 
was  useless  to  forward  his  certificate.  He  add- 
ed that  he  thought  he  had  arranged  for  the  dis- 
position of  $1,000  of  the  stock  that  day,  and 
would  be  as  prompt  as  possible  in  placing  the 
balance.  The  power  of  attorney  sent  by  Tome 
was  in  the  usual  form,  and  authorized  R.  B. 
Claxton  "  To  sell,  transfer  and  assign  the  two 
hundred  shares  of  stock  of  the  Watsontown 
Bank  standing  in  my  name  in  the  books  of  said 
Bank,  etc." 

In  point  of  fact,  on  February  4,  the  account 
of  Powell  &  Co.  on  the  stock  ledger  of  the 
Watsontown  Bank  was  charged  by  Claxton,  the 
cashier,  with  "  $10,000  to  J.  Tome;"  and  an 
account  opened  with  J.  Tome,  on  the  same 
book,  crediting  him,  of  the  same  date,  "  by 
Powell  &  Co. ;  $10,000."  On  February  21  this 
account  is  debited  with  two  items:  "  To  Henry 
Scott  $500,"  and  "A  Scott  $500;"  and  the 
same  day  Claxton,  the  Cashier,  remitted  to. 
Tome  the  proceeds  of  the  sale  of  these  20  shares 
of  stock.  On  February  16  he  had  written  ac- 
knowledging the  receipt  of  the  power  of  attor- 
ney previously  requested.  The  accounts  of 
Henry  Scott  and  of  Amos  Scott,  on  the  same 
ledger,  arc  credited  with  the  stock  sold  to  them 
respectively. 

It  appears  that  this  stock  ledger  was  the  only 
book  kept  by  the  Watsontown  Bank  showing 
the  transfers  of  stock,  except  a  book  of  certifi- 
cates, the  stubs  of  which  showed  to  whom  the 
corresponding  certificate  bad  been  issued,  and 
what  certificate  had  been  surrendered  in  lieu  of 
it.   The  stock  ledger  was  kept  by  the  cashier. 

Martin  Powell,  one  of  the  firm  of  Powell  & 
Co.,  was  a  director  of  the  Watsontown  Bank, 
and  R.  B.  Claxton,  Jr.,  its  Cashier,  was  also  a 
member  of  that  firm,  and  known  to  be  such  by 
the  directors  of  the  Bank.  It  was  his  usual 
practice,  as  Cashier,  to  make  and  keep  the  ac- 
count of  transfers  of  stock  without  consulting 
in  each  case  with  the  Board  of  Directors. 

On  March  12, 1876,  Powell  &  Co.  failed,  and 
[220]  April  18,  1876,  made  a  voluntary  assignment 
for  the  benefit  of  creditors. 

On  the  next  day,  April  14,  the  Watsontown 
Bank,  by  its  attorney,  addressed  a  letter  to  J. 
Tome,  as  follows : 

"Watsontown,  Pa.,  April  14,  1876. 

Mr  Dear  Sir  :  Some  time  since  you  sent  to 
our  Bank  a  certificate  of  stock,  originally  is- 
sued to  Powell  &  Co.,  and  by  them  transferred 
to  you  for  $10,000.  This  transfer  was  never 
approved  by  our  president  or  Board  of  Direct- 
ors, and  we  will  not  do  so,  or  cannot  under  the 
Act  of  Assembly  regulating  banks  in  this  Com- 
monwealth, so  long  as  Powell  &  Co.  are  in- 
debted to  us,  either  as  drawer,  maker,  or  in- 
dorsee for  matters  due  and  unpaid.  And,  as 
this  is  the  existing  state  of  facts,  we  cannot  per- 
mit a  transfer  to  be  made  until  we  arc  secured 
to  the  satisfaction  of  our  Board  of  Directors  for 
all  their  (Powell  &  Co's.)  liabilities." 

The  statutory  provision  referred  to,  is  section 
10,  article  10,  of  an  Act  regulating  banks,  ap- 
8ee  15  Otto. 


proved  April  10, 1850,  and  reads  as  follows  : 

"  The  stock  of  the  Bank  shall  be  assignable 
and  transferable  on  the  books  of  the  Corpora- 
tion only,  and  in  the  presence  of  the  president 
or  cashier,  in  such  manner  as  the  by-laws  shall 
ordain.but  no  stockholder  indebted  to  the  Bank 
for  a  debt  actually  due  and  unpaid  shall  be  au- 
thorized to  make  a  transfer  or  receive  a  divi- 
dend until  such  debt  is  discharged  or  security 
to  the  satisfaction  of  the  directors  given  for  the 
same." 

No  by-law  on  the  subject  is  shown  to  have 
been  passed  by  the  directors  of  the  Watsontown 
Bank. 

It  is  assumed  that  the  account  between  the 
Bank  and  Powell  &  Co.  shows  that  the  latter 
was  indebted  to  the  former  on  Feb.  1, 1876,  for 
a  balance  amounting  to  $5,215.67. 

The  circuit  court  rendered  a  decree  denying 
the  relief  as  prayed  for,  and  requiring  the  Bank 
to  transfer  one  hundred  and  eighty  shares  of 
the  stock,  being  the  original  amount  less  the 
twenty  shares  sold  to  the  Scotts,  only,  upon 
payment  of  the  sum  found  due  to  it,  from  Pow- 
ell &  Co.,  with  interest. 

The  complainants  bring  the  present  appeal 
to  review  this  decree. 

As  between  Powell  &  Co.  and  Tome,  repre- 
senting the  appellants,  the  property  in  the  shares 
of  stock,  undoubtedly,  passed  to  the  latter  with-  10211 
out  the  formality  of  a  transfer  on  the  books  of  1  1 
the  Watsontown  Bank.  As  collateral  security 
for  the  payment  of  their  notes,  discounted  and 
held  by  the  Cecil  National  Bank,  and  with  the 
power  to  sell  for  the  purpose  of  payment,  the 
title  passed  by  the  delivery  of  the  certificate, 
with  the  accompanying  power  of  attorney. 
Johnston  v.  Laflin  [ante  532]. 

The  title,  however,  was,  unquestionably,  sub- 
ject to  the  lien  given  by  its  charter  to  the  Wat- 
sontown Bank.  That  provision,  when  insisted 
on  and  enforced,  would  be  effectual  to  subject 
the  beneficial  interest  in  the  stock  to  the  pay- 
ment of  any  indebtedness  from  the  stockholder, 
making  the  transfer  to  the  Bank  for  a  debt 
which,  at  the  time  of  the  proposed  transfer,  was 
actually  due  and  unpaid. 

According  to  the  terms  of  this  provision,  the 
Bank  was  properly  represented,  in  the  act  of 
transfer,  by  its  cashier;  and  he  was  authorized 
to  bind  the  Bank,  in  consummating  the  trans- 
action, by  virtue  of  his  office,  in  the  absence  of 
any  by-law,  according  to  the  usage  of  the  bus- 
iness and  the  practice  of  the  particular  Bank, 

S resumed  to  be  known  to  and  approved  by  the 
irectors.  Cote  v.  Bank,  100  U.  8.,  446  [XXV. , 
695J. 

The  clause  which  denies  to  the  stockholder 
the  privilege  of  making  a  transfer  of  his  stock, 
while  a  debtor,  until  his  debt  is  discharged  or 
secured  to  the  satisfaction  of  the  directors,  does 
not  forbid  the  Bank  to  waive  its  rights,  or  pre- 
vent the  cashier  from  acting  for  the  directors, 
by  virtue  of  an  express  or  implied  authority. 
In  this,  as  in  other  matters  of  ordinary  busi- 
ness, within  the  general  scope  of  his  official 
duty,  he  is  their  appropriate  representative. 
There  is  no  circumstance  which,  in  our  opin- 
ion, limits  the  general  and  usual  authority  of 
the  cashier  in  respect  to  the  transfer  of  the  stock 
in  question.  The  fact  that  he  was  a  member 
of  the  firm  of  Powell  &  Co.,  whose  stock  it  had 
been,  can  have  no  such  effect;  for  his  relation 
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to' the  parties  was  well  known  to  the  directors 
of  the  Bank,  and  he  had  no  interest  in  the  trans 
action  adverse  to  his  official  duty.  Whether 
the  stock  should  become  tne  property  of  the 
Cecil  National  Bank,  free  from  the  claim  of  the 
appellees,  or  should  remain  subject  to  the  claim 
of  the  latter,  was  equally  indifferent  to  him,  as 
in  either  event  it  served  to  pay  an  equivalent 
amount  of  debt  for  which  he  was  liable.  It  is 
(222]  not  alleged,  and  is  not  shown,  that  the  appel- 
lants were  aware  of  Claxton's  relation  to  the 
firm  of  Powell  &  Co.,  or  of  their  indebtedness 
to  the  Bank  whose  officers  they  were,  and  there 
is  no  ground  for  imputing  fraud  to  or  suspect- 
ing collusion  with  them. 

Our  conclusion,  therefore,  is,  as  to  this  point, 
that  the  Watson  town  Bank  was  lawfully  repre- 
sented by  Clazton,  its  cashier,  in  this  transaction, 
and  is  effectually  bound  by  his  acts.  It  remains 
to  consider  what  was  the  nature  and  effect  of 
what  was  in  fact  done. 

A  complete  transfer  of  the  title  to  the  stock 
upon  the  books  of  the  Bank,  it  is  not  doubted, 
would  have  the  effect  to  vest  it  in  the  trans- 
feree, free  from  any  claim  or  lien  of  the  Bank. 
The,  consent  of  the  Bank,  made  necessary  tc 
such  transfer,  is  the  waiver  of  its  right,  as  its 
refusal  would  be  the  assertion  of  it.  The  trans- 
fer, when  thus  consummated,  destroys  the  re- 
lation of  membership  between  the  Corporation 
and  the  old  stockholder,  with  all  its  incidents, 
and  creates  an  original  relation  with  the  new 
member,  free  from  all  antecedent  obligations. 
This  legal  relation  and  proprietary  interest,  on 
which  it  is  based,  are  quite  independent  of  the 
certificate  of  ownership,  which  is  mere  evidence 
of  title.  The  complete  fact  of  title  may  very 
well  exist  without  it.  All  that  is  necessary, 
when  the  transfer  is  required  by  law  to  be  made 
upon  the  books  of  the  Corporation,  is,  that  the 
fact  should  be  appropriately  recorded  in  some 
suitable  register  or  stock  list,  or  otherwise  for- 
mally entered  upon  its  books.  For  this  pur- 
pose, the  account  in  a  stock  ledger,  showing  the 
names  of  the  stockholders,  the  number  and 
amount  of  the  shares  belonging  to  each,  and 
the  sources  of  their  title,  whether  by  original 
subscription  and  payment,  or  by  derivation 
from  others,  is  quite  suitable,  and  fully  meets 
the  requirements  of  the  law.  Accordingly,  when 
the  cashier  of  the  Watsontown  Bank  received 
from  Tome  the  certificate,  with  the  authority 
for  its  transfer  to  him  duly  executed  by  Powell 
&  Co.,  and,  in  pursuance  of  the  request  to  make 
the  transfer,  charged  it  in  the  account  against 
the  former  owner,  and  gave  to  Tome  the  cor- 
responding credit,  the  latter  became  a  stock- 
holder in  the  Bank,  invested  with  the  legal  title 
to  the  stock,  and  with  all  the  rights,  powers  and 
12231  Privileges  belonging  to  that  character.  Nothing 
1  1  more  remained  to  be  done  to  make  the  convey- 
ance of  title  complete  and  absolute  and,  so  far 
as  the  Bank  was  concerned,  it  was  irrevocable. 
It  had  consented  to  the  transfer  and  the  trans- 
fer had  been  made.'  Thenceforward  the  rights 
of  Tome  in  respect  to  the  stock  in  question  were 
all  they  could  have  been  if  it  had  belonged  to 
him  by  virtue  of  an  original  subscription.  The 
claim  of  the  Bank  upon  it,  based  upon  the  ex- 
isting relation  with  the  former  owner,  ceased 
when,  with  its  consent  and  through  its  act,  that 
relation  ceased. 

The  Cecil  National  Bank,  then,  had  become 
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the  owner  of  the  legal  title  to  the  stock  which 
Powell  &  Co.  transferred,  and  was  entitled  to 
demand  recognition  from  the  Bank  of  its  rights 
as  a  stockholder,  and  to  the  customarv  certifi- 
cate, as  evidence  of  its  ownership. 

On  the  supposition  that  not  the  legal  title  but 
only  an  equity,  based  on  an  executory  contract 
for  a  transfer,  passed  to  the  appellants,  by  virtue 
of  the  transaction  with  the  cashier  of  the  Wat- 
sontown Bank,  their  right  to  the  relief  prayed 
for,  is  not  less  clear.  Aside  from  the  recognition, 
of  the  title,  as  complete,  by  accepting  and  acting 
upon  the  power  of  attorney  given  Dy  Tome  to 
sell  and  transfer  it  as  his  stock,  and  the  sales 
made  to  the  Scotts  under  it,  whoso  title  is  not  de- 
nied, and  yet  cannot  be  better  than  that  of  their 
vendor,  which  is  disputed,  the  subsequent  con- 
duct of  the  Watsontown  Bank  raises  an  equity 
against  it,  which  is  superior  to  its  legal  right 
to  insist  upon  a  lien  on  account  of  the  debt  of 
Powell  &  Co.  When  Tome  mode  his  claim  on 
behalf  of  the  Cecil  National  Bank  for  a  trans- 
fer of  the  stock,  if  the  appellee  had  intended  to 
insist  on  its  legal  rights  and  assert  its  lien,  then 
was  the  proper  time  to  do  it;  for  it  then,  at  least, 
had  notice  of  the  interest  and  the  claim  of  the 
appellants.  If  it  had  done  so  promptly,  the  latter 
might  still  have  had  an  opportunity  to  obtain 
other  security,  or  to  enforce  by  other  means 
their  claims  against  their  debtors,  who,  although 
in  default,  do  not  appear  to  have  been  as  yet  in 
extremis.  So  far,  however,  from  adopting  this 
course,  the  Watsontown  Bank  pursued  one  ex- 
actly the  reverse.  It  permitted  the  parties,  by 
its  actual  exercise,  to  rest  in  the  belief  that  their 
right  to  dispose  of  the  stock  for  the  purpose  of  \  22*1 
paying  the  debt  due  them  would  not  be  ques- 
tioned, until  the  failure  and  assignment  of 
Powell  &  Co.  made  any  other  resort  useless; 
and,  having  induced  them  to  alter  their  condi- 
tion by  reliance  upon  assurances,  which  were 
equivalent  to  a  declaration,  that  it  had  no  ad- 
verse claim,  the  appellee  cannot  now  be  per- 
mitted to  assert  a  lien,  lost  by  its  own  laches, 
and  the  enforcement  of  which  would  operate  as 
a  fraud. 

For  tliese  reasons,  we  conclude  Vial  the  appel- 
lants are  entitled  to  tJte  relief  sought  by  Vieir  bill, 
and  that  the  decree,  so  far  as  it  denies  it,  should 
be  reversed.  It  is  accordingly  so  ordered  and  the 
cause  is  remanded,  with  instructions  to  modify 
the  decree  in  accordance  wiVt  this  opinion. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Cited -133  Mass.,  520. 


MEMPHI8  &  ST.  LOUIS  RAILROAD  COM-  I258' 
PANY,  Plff.  in  Err., 
v. 

JOHN  R.  LOFTIN,  Collector  of  Jackson 
County. 

(See  S.  C.,  15  Otto,  258-28L) 

State  taxation  of  railroad  lands — swamp  lands. 

1.  Landa  granted  by  the  State  of  Arkansas  to  the 

Memphis  and  St.  L.  ft.  B.  Company,  to  aid  in  the 
construction  of  its  railroad,  which  are  held  by  the 
Company  for  the  purpose  ot  raising  money  to  build 
its  road,  are  liable  to  state  taxation. 

2.  Swamp  and  overflowed  lands  donated  by  the 
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Unitoo  States  to  the  State  ore  exempt  from  taxa- 
Uoo  lor  ten  yean,  if  the  lands  are  not  sooner  re- 
claimed :  nut  rt  they  are.  then  the  exemption oeaees 
on  the  reclamation 

[No.  601.] 

Submitted  Mat.  16, 1882.   Decided  Apr.  S,  1882. 

F ERROR  to  the  Supreme  Court  of  the  State 
of  Arkansas 
The  case  is  stated  by  the  court. 
Mttare.  Humes  A  Potion,  for  plaintiff  in 
error 

Meters  Augustas  H.  Garland  and  Will- 
iam F.  Henderson,  for  defendant  in  error. 

Mr  Chief  Justice  Waits-  delivered  the  opin- 
ion of  the  court 

This  was  a  suit  in  equity  begun  in  the  Circuit 
Court  of  Jackson  County,  Arkansas,  to  restrain 
the  collection  of  taxes  imposed  under  the  au- 
thority of  the  State  upon  certain  lands  in  that 
County  owned  by  the  Memphis  &  St  Louis 
Railroad  Company,  plaintiff  in  error.  The  Su- 
preme Court  of  the  State  affirmed  a  decree  of 
the  circuit  court  dismissing  the  complaint  on  de- 
murrer. To  reverse  that  judgment  this  writ  of 
error  has  been  brought 

Twc  questions  are  presented  for  our  consid- 
eration 

1.  Whether  the  State  by  imposing  the  tax 
has  impaired  the  obligation  of  a  contract  in  the 
charter  exempting  the  capital  stock  of  the  Com- 
pany from  taxation-  and, 
1 2501     2   Whether  it  has  impaired  the  obligation  of 
1  a  contract  made  with  trie  purchasers  of  its 

swamp  and  overflowed  lands  for  exemption 
from  taxation. 
1  Ae  to  the  charter. 

The  section  of  the  charter  relied  on  is  as  fol- 
lows. 

"Sec  21.  The  capital  stock  of  said  Company, 
with  ah  the  immunities  and  franchises  herein 
specified  and  all  machinery,  cars,  engines,  or 
carriages,  belonging  to  said  Company,  together 
with  all  their  works  and  property,  and  all  prof- 
its-which  shall  arise  from  the  same,  shall  be 
vested  in  the  respective  stockholders  forever,  in 
proportion  to  their  respective  shares ;  and  the 
capital  stock  of  said  Company,  and  the  divi- 
dends hiial!  be  exempted  from  taxation  until  a 
dividend  of  six  per  cent  is  realized  upon  the 
capital  stock,  and  tin  road,  with  all  its  fixtures 
and  appurtenances,  including  workshops,  ware- 
houses and  vehicles  of  transportation,  shall  be 
exempted  from  taxation  for  the  period  of  twenty 
five  years  from  the  completion  of  the  road,  and 
nc  tax  shall  ever  be  levied  on  said  road  or  its 
fixtures  which  will  reduce  its  dividends  below 
ten  per  cent  pci  annum.  Said  stockholders  shall 
not  be  bound  or  liable  for  any  greater  amount 
than  the  respective  shares  of  stock  which  they 
oi  either  of  them  own." 

The  averment  in  the  complaint  to  bring  the 
Jands  in  question  under  this  exemption  is  in  the 
following  words: 

''8  And  that  the  said  lands  were  acquired 
by  the  plaintiff  and  are  now  held  by  it  for  the 
purpose  ol  raising  money  to  build  said  road,  and 
that  it  is  a  part  of  the  property  of  said  Company, 
fully  represented  by  its  capital  stock  and  not 
otherwise,  and  that  said  road  has  not  as  yet  been 
completed,  and  that  no  dividend  has  as  yet  been 
realized  on  said  capital  stock,  or  any  part  there- 
of." 

See  IT  Lh-ro. 


In  R  Co.  v.  Loftin,  98  U  8. .  569  [XXV. ,  ~ » s , 
in  passing  upon  a  provision  of  the  charter  of  the 
Mississippi  Valley  Railroad  Company,  subs  tan 
tially  like  the  section  here  relied  on,  this  court 
held:  the  exemption  did  not  extend  tc  lands 
granted  the  company  by  the  State  to  aid  in  the 
construction  of  its  railroad.  Such  lands,  it  was 
then  said,  were  used  in  lieu  of  capital,  and  to 
the  extent  they  could  be  made  available  relieved 
the  company  from  the  necessity  oi  raising  money 
through  stock  subscriptions.  Like  the  court 
below,  we  are  unable  to  distinguish  the  case 
made  by  this  complaint  from  that.  The  only  [2601 
material  averment  of  fact  in  this  connection  is.  1 
that  the  lands  in  question  are  held  by  the  Com 
pany  for  the  purpose  of  raising  money  to  build 
its  road.  This  is  entirely  consistent  with  their 
use  in  lieu  of  capital.  It  is  true,  the  complaint 
alleges  that  the  lands  arc  fully  represented  by 
the  capital  stock,  but  that  is  only  as  a  legal  con- 
clusion from  what  was  stated  before.  The  facta 
showing  why  the  lands  represented  the  capital 
must  be  set  forth.  Those  which  have  been 
stated  are  not  enough  and,  consequently,  the 
legal  conclusion  which  the  pleader  has  drawn 
from  them  in  the  complaint  cannot  be  sustained. 

In  the  elaborate  printed  argument  presented 
for  the  appellant,  reference  is  made  to  facts  not 
stated  in  the  complaint.  These  we  cannot  con- 
sider. As  the  case  was  submitted  on  demurrer, 
only  the  averments  in  the  complaint  are  before 
us.  While  we  may  take  judicial  notice  of  the 
several  statutes  of  the  State  which  are  relied  on, 
the  complaint  alone  must  l>e  looked  to  for  infor- 
mation as  to  the  manner  in  which  the  lands  were 
acquired  and  the  purposes  for  which  they  are 
held.  While  it  may  be  true,  as  is  claimed,  that, 
under  section  3  of  the  charter  of  the  Company, 
lands  might  have  been  accepted  in  payment  for 
increased  stock,  and  that  the  lands  in  question 
were  acquired  in  that  way,  it  is  not  so  stated  in 
the  complaint.  Whether,  if  the  facts  as  claimed 
in  argument  had  been  stated,  the  exemption  con 
tended  for  would  follow,  is  not  for  us  now  to  de- 
cide. Upon  this  branch  of  the  case,  as  it  comes 
to  us,  the  judgment  of  the  court  below  was,  in 
our  opinion  right,  and  must,  consequently,  be 
affirmed. 
2.  As  to  the  swamp  lands. 
These  were  part  of  the  swamp  and  overflowed 
lands  donated  by  the  United  States  to  the  State, 
and  the  state  statute  providing  for  their  r°  is- 
olation and  sale  contained  the  following- 

"Sec.  14.  Bcitfurtlter  enacted,  That  to  en 
courage  by  all  just  means  the  progress  and  com 
pletion  of  the  reclamation  by  oflering  induce 
ments  to  purchasers  and  contractors  to  take  up 
said  lands,  that  the  swamp  and  overflowed  lands 
shall  ba  exempt  from  taxation  for  the  term  of  [261] 
ten  years,  or  until  said  lands  are  reclaimed.'' 

That  under  this  section,  purchasers  of  the 
lands  acquired  a  right  by  contract  to  exemption 
from  taxation  for  the  stipidated  time  is  not 
denied,  and  this  court  so  decided  in  MeOehee  v. 
Mathit,  4  Wall.,  143  [71  U.  8.,  XVIII.,  314]. 
The  only  dispute  is  as  to  the  time  the  exemp- 
tion is  to  continue.  The  Railroad  Company  in- 
sists that  it  is  for  ten  years  absolutely,  and  there- 
after until  the  lands  are  reclaimed;  the  8tate, 
that  it  is  for  ten  years,  if  the  lands  are  not  sooner 
reclaimed,  but  if  they  are,  that  it  ceases  on  the 
reclamation.  The  Supreme  Court  of  the  State, 
in  State  v.  Crittenden  Co,,  19  Ark., 860,  ^gjg 
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as  January,  1868.  gave  the  statute  the  construc- 
tion now  contended  for  by  the  State,  and  this 
decision  has  never  been  overruled.  It  was  ex- 
pressly recognized  by  the  8upreme  Court  of  the 
State  in  MeOehee  v.  Mathie,  21  Ark.,  68,  and 
by  this  court  in  the  same  case,  which  came  here 
or  writ  of  error,  and  is  reported  in  the  4th  of 
Wallace,  tupra.  Counsel  frankly  concede  that 
the  language  of  the  statute  is  ambiguous,  and 
that  the  grammatical  construction  is  in  accord- 
ance with  what  has  been  ruled.  All  such  ex- 
emptions are  to  be  construed  strictly.  Every 
doubt  is  to  be  resolved  in  favor  of  the  power  to 
tax  Under  such  circumstances,  if  the  question 
were  an  open  one,  we  should  have  little  difficulty 
in  reaching  the  same  conclusion  as  the  courts  of 
the  8tate  have  done.  Manifestly,  therefore,  we 
are  not  now  called  upon  to  overrule  what  has 
been  settled  for  nearly  a  quarter  of  a  century. 

It  is  expressly  stated  in  the  complaint  that  the 
the  lands  held  by  the  Company  were  sold  by  the 
State  more  than  ten  years  before  this  suit  was 
begun.  Consequently,  they  are  not  exempt  as 
swamp  lands. 

.  The  judgment  of  the  Supreme  Court  of  Vie  State 
uaffirmed. 

^JaSes'k  MoKenney,  Clerk,  Sup.  Court,  U.S. 


Supreme  Coubt  of  thh  Uhttbd  States.  Oct.  Tmc. 
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9. 

EDWARD  N.  STANLEY. 


(Bee  8.  a,  16  Otto,  806-818.) 

Construction  <rf  ttatuto— taxation  qf  bank 
—deduction  qf  debts— authority  qf  «~ 
notiflcation. 

L  In  a  statute  which  contains  tn  valid  or  unconsti- 
tutional provmbns,  If  the  valid  and  Invalid  are  cav 
Jablerf  separation,  only  the  latter  are  tobediere- 

gY*The  New  York  Act  of  1886,  concerning  the  tax- 
ation of  bank  shares  is  valid,  except  so  far  as  it  does 
not  authorise  a  deduction  for  debts  of  the  ahare- 

h  a^When  the  shareholder  has  no  debts  to  deduct, 
the  Act  provides  a  mode  of  assessment  for  him. 
which  is  not  in  oonfliot  with  the  Act  of  Congress, 
and  the  Act  in  that  case  is  valid.  . 

4.  Assessors  have  authority  to  assess [national  bank 
shares,  under  that  Act.  Where  no  debts  of  the  own- 
ere  ofthe  shares  extet  to  be  deducted,  the  assessment 
and I  tax arevahd.  In  oases  wherethere  exists such 
debts,  which  ought  to  be  deducted,  but  are  not,  the 
assessment  is  voidable,  but  not  void. 

6,  The  assessing  officers  act  within  their  autnorny 


[265] 


DAVID  E.  JAMES,  Appt., 
v. 

MICAJAH  McCORMACK. 

(See  8.  C,  16  Otto,  886.) 

Motion  to  re-instate  appeal. 

A  motion  will  not  be  granted  to  re-instate  an  ap- 
peal wbloh  has  been  dismissed,  except  for  very  good 


[No.  166.] 

Submitted  Mar.  20,  1881.   Decided  Apr.  S,  1882. 

A  PPEAL  from  the  Circuit  Court  of  the  United 
A  States  for  the  Western  District  of  Virginia. 
Motion  to  re-instate. 

The  case  is  sufficiently  stated  by  the  court. 

Mettrt.  P.  B.  Dye  and  J.  Ambler  Smith, 
for  motion.  ,  _  .  _ 

Mettrt.  John  A.  Campbell  and  John  W. 
Johnston,  opposed. 


Mr.  Gliief  Justice  Waite  delivered  the  opin- 
ion of  the  court:   

Tltxs  motion  it  denied.  When  the  appellant 
was  called  and  his  appeal  dismissed,  the  case 
had  been  nearly  three  years  on  the  docket  of 
this  court.  Hehad  no  brief  on  file  and  was  not 
present,  either  in  person  or  by  counsel.  Under 
these  circumstances  the  appellees  were  entitled 
under  Rule  16,  tea  dismissal.  No  notice  of  their 
intention  to  enforce  the  rule  was  necessary.  The 
appellant  has  not  excused  himself  for  his  de- 
fault, and  his  case  is  clearly  within  that  of  Hur- 
ley v.  Jonet.W  U.S.,  818  [iXIV.,1008],in  which 
we  announced  our  intention  to  enforce  rigidly 
this  salutary  rule,  and  not  to  set  aside  defaults 
growing  out  of  the  neglect  of  counsel  or  parties, 
except  for  ^UJP0*  cause- 

T"ieja<mes  H.  McKenney,  Clerk  8up.  Court,  U.  S. 
1044 


in  such  oases,  until  they  are  notified  In  some  proper 
manner  that  the  shareholder  owes  Just  debts  which, 
he  is  entitled  to  have  deducted. 

[No.  847.] 

Argued  Jan.  26, 1882.     Decided  Apr.  3,  1882. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1  Statesforthe  Northern  Districtof  New  York. 

The  case  is  stated  by  the  court. 

Mettrt.  Wheeler  H.  Peekham  and  Ru- 
ffes W.  Peekham,  for  plaintiffs  in  error: 

1.  The  Act  of  1866,  as  to  taxation  of  bank 
shares,  should  not  be  construed  as  preventing 
the  deduction  of  indebtedness  from  the  value  of 
the  shares  of  stockholders  in  national  banks. 

The  plaintiffs  below  contend:  _  . 

1.  That  the  Court  of  Appeals  of  New  York 
has  decided,  that  this  statute  does  not  permit 
the  deduction  of  debts  from  the  assessment  upon 
bank  shares. 

2.  That  the  court  below  was,  and  this  court 
is,  absolutely  bound  by  the  decision  of  the  state 
court,  as  to  the  meaning  of  this  statute,  local  in, 
its  nature.  .  .  . 

8.  That  as  so  construed,  the  statute  is  at  va- 
riance with  the  Federal  Statute  as  to  the  rate  ot 
taxation,  and  is  therefore  void. 
To  this  reasoning,  the  answer  is: 
1.  That  the  Court  of  Appeals  decided  Uie 
question  as  to  the  meaning  of  the  statute  under 
entirely  different  circumstances,  both  as  to  law 
and  fact.  ,  .  . 

2  That,  under  such  a  change  of  clrcum 
stances,  the  Circuit  Court  sitting  in  New  York 
had,  and  this  court  in  review  of  its  decision  has. 
the  right  to  consider  the  question  as  open,  and  to- 
be  decided  as  the  court  shall  be  of  the  opinion, 
the  Court  of  Appeals  would  now  decide,  and  as 
the  law  would  seem  to  be  under  such  changed 
circumstances  as  to  fact. 

The  decision  of  the  Dolan  Case,  as  to  whether 
the  Act  of  1886  permitted  deductions,  or  rather 
permitted  the  general  law  in  relation  to  deduc 
tions,  to  have  effect  as  to  shares  in  national  banks, 
was  so  obviously  made  in  the  manner  it  was 
upon  the  theory  that,  as  so  construed,  it  com 
plied  with  the  federal  statute,  that  it  would  seem 
impossible  to  successfully  contend  the  reverse 
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There  is  no  difficulty  in  holding  that  the 
Statute  of  1866  does  permit  this  deduction,  so 
far  that  is,  as  the  statute  itself  is  concerned. 
"Verbal  criticisms,  it  is  true,  were  made  in  the 
opinion  of  the  Court  of  Appeals  as  to  the  lan- 
guage used  in  the  Act ,  that  the  assessment  should 
be  on  the  value  of  their  shares,  and  it  was  ar- 
gued it  could  not  be  thus  taxed  and  a  deduction 
allowed.  But  it  is  apparent  that  such  language 
might  very  well  have  been  used  for  the  pur- 
pose of  providing  for  the  taxation  of  the  stock 
at  its  actual,  instead  at  its  par  value,  as  the  capi- 
tal of  the  banks  had  been  sometime  before  that 
taxed,  and  that  the  use  of  the  word  "  value" 
had  no  reference  whatever  to  such  a  taxation  as 
should  prevent  the  operation  of  the  general  stat- 
ute applicable  to  all  persons  indebted,  and  per- 
mitting them  to  deduct  such  indebtedness  from 
the  assessment. 

The  cases  cited  by  counsel  for  plaintiff  below, 
in  regard  to  the  effect  to  be  given  to  the  decis 
ions  of  state  courts  as  to  the  statutes  of  their  State, 
are  not  adverse  to  the  above  views.  The  cases 
cited  were  Leffinmoell  v.  Warren,  2  Black,  599 
at  603  (67  U.  S.t  XVII.,  261,  262);  and  Doug- 
lass v.  County  of  Pike,  101  U.  S.,  677  (XXV., 
968) ;  see,  Green  v.  Neai'$  Leasee,  6  Pet.,  291  ; 
vhtcago  City  v.  Robbina,  2  Black,  418  (67  U.  8., 
XVIL,  298);  lownship  v.  Marty,  92  U.  8.,  289 
(XXIII.,  710);  Gelpeke  v.  City  of  Dubuque,  1 
Wall.,  175  (68  U.  8.,  XVIL,  520);  Peate  v. 
Peek,  18  How.,  595  (59  U.  8.,  XV.,  518). 

It  is  clear,  therefore,  that  the  circuit  court 
should  have  examined  the  statute,  to  see  what 
it  really  did  mean  in  the  light  of  the  decision 
ii7  *he  Court  of  Appeals  in  the  Dolan  Cote  and 
of  this  court  in  the  Williams  Cote.  It  is  a  fa- 
miliar rule,  that  where  of  two  possible  ways 
of  construing  a  statute,  one  will  render  it  in 
some  of  its  parts  invalid  and  the  other  entirely 
legal,  and  either  view  may  rationally  be  adopted, 
that  view  will  be  taken  by  the  court  which  ren- 
ders the  Act  legal  in  all  its  parts. 

Roosevelt  v.  Godard,  52  Barb.,  N.  Y.  Sup.  Ct., 
538;  Turnpike  Co.  v.  McKsan,  6  Hill,  616;  In 
re  Cooper,  22  N.  Y.,  67. 

2.  But  the  question  of  the  illegality  of  the  Act 
of  1866  can,  in  the  equity  suit,  be  raised  only 
on  behalf  of  one  person,  and  in  the  action  at 
law,  only  as  to  the  tax  paid  in  one  year  by  one 
taxpayer  (Mr.  Williams). 

This  Act  of  1866,  provides  for  the  taxation  of 
shares  in  national  banks,  and  the  process  of  as- 
sessment and  taxation  may  be  earned  out  under 
mat  Act.  The  claim  that  such  Act  is  void,  be- 
cause it  does  not  permit  the  deduction  of  debts 
from  the  value  of  the  citizen's  personal  property, 
including  his  bank  shares,  is  a  claim  which  can 
only  be  made  by  some  one  having  a  pecuniary 
interest  in  such  claim,  i.  e.  :  one  who  stands  in 
the  position  of  a  debtor,  who,  but  for  the  law, 
would  be  authorized  to  insist  upon  this  deduc- 
tion. 

See,  Evannille  Nat.  Bank  v.  Britton,  Treas- 
urer, etc..  10  Biss.,  508,  decided  in  the  Circuit 
Court  of  the  UniteJ  States,  for  the  District  of 
Indiana,  and  now  before  this  court  on  writ  of  er- 
ror from  that  decision 

To  the  proposition  that  the  person  claiming 
a  deduction  on  account  of  his  debts  should  have 
complied  with  the  statute,  by  making  his  affi- 
davit and  a  demand  for  a  deduction,  the  plaint- 
See  15  Otto. 


ills  below  answered,  the  assessors  would  not 
have  given  the  deduction,  and  as  it  was,  there- 
fore, a  useless  or  vain  thing  to  do,  the  law  did  not 
require  them  to  do  it  This,  it  is  respectfully 
oubmitted,  is  no  answer  at  all.  The  affidavit 
and  demand  can  only  be  said  to  be  a  step  in  the 
process  of  securing  the  right,  but  it  is  a  condi- 
tion precedent  to  the  taking  of  any  further  or 
other  step. 

It  is  the  manner  pointed  out  by  the  statute; 
the  procedure  necessary  to  be  taken  in  order 
that  the  court  may  judicially  see  that  such  rights 
have  been  violated.  If  on  such  demand,  sup- 
ported by  the  proper  affidavit,  the  refusal  to  de- 
duct is  made,  then  and  not  till  then,  has  the  per- 
son the  right  to  appeal  to  the  court  to  secure 
his  legal  deduction. 

8.  In  any  event,  the  whole  Statute  of  1866  is 
not  void.  That  part  only  is  void  which  comes 
in  contact  with  and  violates  the  federal  law  ; 
and  if  any  portion  remain  after  the  illegal  part 
is  eliminated,  such  portion  may  be  enforced 
and  carried  out  to  its  full  extent. 

The  general  principle  is  well  understood  in 
all  courts,  that  if  it  be  possible  to  hold  one  por- 
tion of  a  statute  valid  while  deciding  another 

Krtion  to  be  invalid,  the  courts  will  do  so  un- 
s  the  provisions  be  so  intimately  blended 
that  they  cannot  be  operated  separately,  and  so 
that  it  is  obvious  that  the  Legislature  would 
never  have  passed  the  valid  parte,  if  those  de- 
clared void  could  not  be  carried  into  effect. 

People  v.  Bull,  46  N.  Y.,  56  at  68;  Gordon  v. 
Cornea,  47  N.  Y,  608-617 ;  Boete  v.  King,  78 
N.  Y,  471;  In  re  Petition  of  Roberta,  81  N.  Y, 
62  at  67  ;  In  re  application  Village  of  Middle- 
town,  82  N.  Y,  196  to  202;  Alien  v.  Louisiana, 
108  U.  S.,  80  at  88,  84  (XXVI.,  819) ;  Railroad 
Go's.  v.  Sehutte,  108  U.  8.,  118  at  142  (XXVI , 


e  affirm  that  this  illegal  provision  as  to  the 
refusal  to  grant  a  deduction  for  indebtedness  is- 
the  only  provision  of  the  Statute  of  1866  that 
falls  by  reason  of  illegality. 

Now,  assume  that  this  statute  had  ordained 
in  so  many  words,  "  No  deduction  shall  be  al- 
lowed from  the  valuation  of  the  shares  of  stock 
by  reason  of  the  indebtedness  of  the  owner 
thereof." 

There  is  a  general  statute  of  the  State  provid- 
ing that  such  deduction  shall  be  allowed  the 
owner,  of  all  personal  property. 

This  court  says  that  where  such  statute  ex- 
ists, it  is  a  violation  of  the  Act  of  Congress  to 
refuse  such  deduction  to  a  national  bank  share- 
holder. This  statute  thus  assumes  to  refuse 
such  deduction. 

In  that  respect  it  is  a  violation  of  the  federal 
law,  and  such  provision  is  void.  With  that 
provision,  therefore,  stricken  out,  or  in  the  lan- 
guage of  this  x>urt  "disregarded,"  three  ques- 
tions arise: 

(1)  Is  there  enough  of  the  statute  left  to  be- 
come operative,  as  thus  separated  from  that  pro- 
vision? 

(2)  Is  the  part  thus  left  capable  of  separa- 
tion ? 

(8)  Would  the  Legislature  have  passed  the 
rest  of  the  statute  for  taxing  these  bank  shares 
(so  far  as  such  intention  can  be  gathered  from 
the  Act  itself  and  from  those  contemporane- 
ous events,  of  which  courts  will  take  judicial 
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notice),  if  me  refusal  to  allow  this  deduction 
were  known  to  be  illegal  and,  therefore,  could 
not  be  inserted  in  the  statute? 

(1)  There  is  enough  left  of  the  statute  with 
the  refusal  to  deduct  indebtedness,  "disregard- 
ed," to  become  fully  operative.  There  is  noth- 
ing which  is  not  provided  for  by  the  Act,  as 
thus  existing,  from  the  first  step  towards  as- 
sessment to  the  compulsion  of  payment  by  the 
marshal  of  the  city,  under  the  warrant  of  the 
proper  officer. 

(2)  The  second  question,  whether  the  stat- 
ute, as  left  after  disregarding  the  refusal  to  de- 
duct, can  be  separated,  is  substantially  answered 
in  this  instance  by  the  answer  to  the  first  ques- 
tion. 

(8)  Can  it  be  determined  that  the  Legislature 
would  have  passed  the  Act  without  this  provis- 
ion in  it?  We  think  it  entirely  clear  that  it  can 
be  so  determined. 

The  section  of  the  Act  of  1866  relating  to 
taxation  had  been  declared  void,  and  there 
were  no  means  or  method  existing  by  which 
this  banking  capital  invested  in  national  banks 
could  be  taxed.  The  banks  themselves  could 
not  be  taxed  to  any  extent,  owing  to  the  in- 
vestment of  their  funds  in  non-taxable  securi- 
ties. The  amount  of  this  taxable  property  in- 
vested in  banks  was  known  to  be  large  (then 
over  $100,000,000,  Van  Alien  v.  The  Aneuort, 
8  Wall.,  678  (70  U.  8.,  XV1TI.,  239)  at  679  ; 
People  v.  Dolan,  86  N.  Y.,  69  at  64),  and  the 
State,  it  may  be  decided  at  once,  never  meant 
to  voluntarily  give  up  its  right  to  tax  such  prop- 
erty. The  Act  of  1866  was  then  passed,  which 
provided  expressly  for  the  taxation  of  share- 
holders in  banks  generally  including  both  state 
and  national  banks  in  such  designation. 

The  great  and  important  feature  of  the  stat- 
ute was  the  taxation  of  this  large  amount  of 
taxable  capital.  The  intention,  of  course,  was 
to  comply  with  the  condition  upon  which  the 
right  to  tax  depended.  The  case  need  only  to 
be  stated  to  be  decided,  that  the  taxing  of  this 
property  would  have  been  provided  for  by  the 
Legislature,  coupled  with  any  condition  or 
subject  to  any  exception  which  Congress  might 
have  annexed  to  its  grant  of  power  to  tax. 

The  scheme  of  not  permitting  the  shareholder 
to  deduct  his  debts  was  a  mere  subsidiary  pro- 
vision, wholly  disconnected  from  the  main, 
important  ana  essential  feature  of  providing  at 
all  events  for  some  taxation  of  such  capital.  It 
would  seem  as  if  there  could  be  no  successful 
denial  of  the  proposition  that  the  Legislature 
would  still  have  passed  this  Act  in  all  its  essen- 
tial and  valid  features,  as  it  now  exists, without 
the  provision  as  to  refusing  deductions  for  in- 
debtedness. 

4.  There  are  no  other  grounds  upon  which 
these  actions  can  be  maintained. 

The  claim  thai  the  shareholders  in  the  Na- 
tional bank  were  assessed  at  a  greater  rate  than 
those  in  a  state  bank,  or  than  certain  corpora- 
tions by  reason  of  an  over  valuation  of  the  stock 
in  the  bank,  does  not  afford  ground  for  calling 
the  assessment  void.  It  is  a  simple  claim  in  le- 
gal effect  that  the  assessments  are  partial,  une- 
qual and  unjust.  But  the  shares  are  liable  to 
some  assessment  for  taxation  and  some  tax 
should  be  paid  upon  them.  The  assessors  had 
jurisdiction,  therefore,  to  tax  these  shares,  and 
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at  what  sum  was  a  matter  of  judicial  decision. 
William*  v.  Weaver,  76  N.  Y.,  80.  If  as  a  re- 
sult they  were  taxed  unequally,  unjustly  and 
unfairly,  the  fair  amount  for  which  they  should 
have  been  taxed  should  have  been  paid  or  tend- 
ered, and  an  injunction  asked  for  the  balance. 

State  Railroad  Tax  Case*,  92  U.  S.,  676 
(XXI LL.  668);  PeUon  v.  Nat.  Bank,  101  U.  8., 
148  (XXV.  ,901j)  Gumming*  v.  Nat.  Bank,  101 
U.  8.,  168  (XXV.,  908) ;  National  Bk.  v.  Kim- 
ball,  108  U.  S.,  782  (XXVI.,  469). 

6.  In  the  action  at  law,  there  is  ont  oauseof 
action  which  has  no  defense  *  *  and  it  is 
set  out  in  the  fourth  count  of  the  complaint 
In  that  case  the  party  made  his  affidavit  and  de- 
manded p.  reduction  of  the  assessment  against 
him,  which  was  refused.  In  no  other  case  was 
there  any  affidavit  or  demand  made.  But  in 
that  case  the  assessors  had  no  jurisdiction  to 
assess.  With  that  exception  there  was  com- 
plete jurisdiction  to  make  an  assessment,  and 
money  cannot  be  recovered  back  which  was 
obtained  by  reason  of  an  assessment  which  the 
assessors  had  jurisdiction  to  make. 

The  Bank  v.  Mayor  of  New  York,  48  N.  Y., 
184;  Newman  v.  Supernaort,  45  N.  Y.,  676,687. 

Meatr*.  George  F.  Edmunds,  Matthew 
Hale*  Wager  Swayne  and  Julien  T.  Davie*, 
for  defendant  in  error: 

The  taxes  in  question  were  illegally  assessed 
and  collected,  because  the  law  of  the  State  of 
New  York  (ch.  761  of  1866),  under  which  such 
assessment  and  collection  were  made,  violated 
the  restriction  imposed  on  such  assessment  and 
taxation  by  section  6219  of  the  Revised  Statute 
of  the  United  States,  and  was,  therefore,  void, 
so  far  as  it  relates  to  shares  of  stock  in  National 
banks. 

1.  The  Act  in  question  as  construed  by  the 
highest  court  of  the  State  of  New  York,  has 
been  decided  by  this  court  to  be  in  conflict  with 
section  5219  of  the  Revised  Statutes  of  the  Unit- 
ed States,  and  void  as  to  shares  in  National 
Banks.  People  v.  Weaver,  100  U.  8.,  589  (XXV., 
705). 

2.  The  reason  for  this  decision  was,  that  no 
deduction  for  indebtedness  was  allowed  to  the 
stockholder  from  the  assessment  of  his  bank 
shares  by  the  Law  of  1866,  while  the  law  of 
New  York  permitted  such  deduction  in  the  case 
of  all  other  moneyed  capital,  and  thus  the  Act 
in  question  established  a  "  greater  rate  "  of  as- 
sessment and  taxation  for  bank  stock  than  was 
imposed  by  law  on  other  moneyed  capital. 

8.  The  construction  given  by  the  New  York 
Court  of  Appeals  to  the  Law  of  1866,  and  ac- 
cepted as  conclusive  by  the  United  States  Su- 
preme Court  was  first  announced  in  People  v. 
Dolan,  86  N.  Y.,  59.  It  was  repeated  by  the 
same  court  in  the  case  of  People  v.  Weaver,  75 
N.  Y.,  80.  It  was  also  re-stated  by  the  Court 
of  Appeals  in  William* v.  Weaver,  75  N.  Y..  80. 
in  which  the  case  of  People  v.  Dolan  was  cited 
With  approval  at  page  86. 

4.  This  court  will  not  indulge  in  any  conject- 
ure as  to  what  the  New  York  Court  of  Appeals 
will  hereafter  decide  in  relation  to  the  construc- 
tion of  the  state  law.  This  court  is  onlv  con- 
cerned with  what  it  has  decided.  8uch  con- 
struction is  as  much  a  part  of  the  statute  as  the 
text  itself. 

Lefflngwll  v.  Warren,  2  Black,  608  (67  U.  S.. 

106  U.  & 


Digitized  by 


Google 


1881. 


Supervisors,  Albany  Co.  y.  Staklby. 


805-818 


XVII.,  363).  Even  if  that  court  should,  as 
counsel  for  plaintiff  in  error  anticipates  (as  ap- 
pears by  his  brief  in  the  court  below),  reverse 
its  own  repeated  adjudications  on  the  subject, 
such  change  will  not  affect  this  case.  The 
plaintiff's  rights  are  fixed,  and  are  governed  by 
the  law  as  construed  by  the  former  decisions. 
A  change  of  judicial  construction,  should  it  oc- 
cur, will  have  only  the  same  effect  as  an  amend- 
ment of  the  statute,  which  could  affect  only 
subsequently  occurring  cases.  Douglas*  v.  Coun- 
ty of  Pike,  101  U.  8.,  677  (XXV.,  968). 

6.  Looking  at  the  Act  of  1866,  and  compar- 
ing it  with  the  general  tax  law  relating  to  the 
City  of  Albany,  and  the  provisions  of  the  New 
York  Revised.  Statutes  on  the  same  subject, 
and  reading  the  opinions  in  People  v.  Dolan, 
86  N.  Y.,  69,  it  will  be  seen  that  the  Act  of 
1866  cannot  properly  be  otherwise  construed 
than  as  it  has  been  by  the  Court  of  Appeals. 

The  general  law  makes  it  the  duty  of  the  as- 
sessors to  ascertain  and  assess  the  full  value  of 
each  person's  taxable  personal  property  "after 
deducting  the  just  debts  owing  by  nim." 

IN.  Y.  Rev.  Stat.,  890,  sec.  9;  Laws  of  1850, 
136,  sec.  6 

The  Law  of  1866  requires  stockholders  in 
banks  to  be  assessed  and  taxed  on  the  value  of 
their  shares. 

The  general  laws  give  to  the  assessors  no  ju- 
risdiction to  assess  anything  but  the  net  value 
of  personal  estate;  »'.  e.,  the  value  after  deduct- 
ing* debts. 

The  Law  of  1866  gives  the  assessors  no  ju- 
risdiction to  assess  anything  but  the  gross  value 
of  bank  stock;  t*.  e.,  its  value  without  making 
any  deduction  for  indebtedness. 

The  policy  of  the  Legislature  has  for  a  period 
of  nearly  fifty  years  been  uniform  to  tax  bank 
stock  at  its  nominal  or  actual  value  without 
deductions  for  debts. 

Hunt,  J.,  86  N.  Y.,  63. 

The  valuation  contemplated  by  the  Law  of 
1866,  was  intended  to  be  a  continuation  of  the 
same  special  system,  Id.,  p.  17.  "The  language 
of  the  Act  of  1866,  'Shall  be  assessed  and  taxed 
on  their  value,'  devotes  the  whole  value  to  tax- 
ation, without  reduction  for  debts,  as  has  ever 
been  the  policy  of  the  State  in  reference  to  the 
property  which  this  is  made  to  represent,  and 
in  perfect  accordance  with  what  we  have  seen  to 
have  been  the  obiect  of  the  statute."  Parker,  J., 
36  N.  Y.,  73. 

6.  This  "policy"  of  the  New  York  Legisla- 
ture, this  "distinct  system, "  or  "plan  by 
itself, "  as  it  is  termed  by  Judge  Hunt,  the 
main  object  of  which  is  clearly  shown  by  the 
learned  Judges  in  the  case  of  People  v.  Dolan, 
to  be  to  prevent  the  reduction  for  debts  allowed 
by  the  general  statutes  in  the  case  of  other 
moneyed  capital  in  the  hands  of  individual  cit- 
izens in  the  State,  has  been  condemned  by  the 
United  States  Supreme  Court  as  in  conflict  with 
the  laws  of  Congress.  The  law  being  pro- 
nounced void  in  its  most  essential  features  can- 
not be  deemed  valid  in  any  part  as  to  national 
banks. 

The  subordinate  powers  fall  with  the  main 
idea. 

People  v.  Commissioners  of  Taxes,  94  U.  8., 
415,  418  (XXIV.,  164,  165) ;  U.  8.  v.  Reeee,92 
U.  8.,  315  (XXIII.,  563) ;  Trade  Mark  Cases, 
See  15  Otto. 


100  TJ.  8.,  93,  98,  99  (XXV.,  551,  558} ;  Allen 
v.  Louisiana,  108  U.  8.,  80  (XXVI.,  818). 

7.  Chapter  596  of  the  Laws  of  1880  is  a  legis- 
lative admission  of  the  invalidity  of  the  L*  r  of 
1866. 

See,  Laws  of  1880,  Vol.  l,p.888;  App.,p.l0. 

8.  There  is  no  force  in  the  claim  that  the 
Law  of  1866  is  void  only  as  to  those  who  are 
indebted.  The  general  laws  assume  that  all  per- 
sons assessed  for  personal  property  are  more  or 
less  indebted. 

It  would  have  been  useless  for  stockholders 
who  were  indebted,  to  apply  for  a  reduction  by 
reason  of  such  indebtedness:  for  such  applica- 
tion if  made,  must  necessarily  have  been  de- 
nied under  the  Act  of  1866,  as  construed  by  the 
New  York  courts.  Indeed,  the  assessors  had 
no  jurisdiction  to  make  such  reduction  *  * 
the  State  law  under  which  they  acted  did  not 
permit  it. 

The  law  never  requires  the  performance  of 
an  idle  and  useless  act.  Lex  neminem  eogit  ad 
nana  sen  inutilia. 

Boot  v.  Franklin,  8  Johns.,  308,  310;  Loomis 
v.  Tifft,  16  Barb.,  541;  Bchroeder  v.  Hudson  R. 
R.  Co.,  5  Duer,  55;  Tracey  v.  Inein,  18  Wall., 
549  (85  U.  8„  XXL,  786). 

9.  The  case  of  Williams  v.  Weaver,  100  U.  8„ 
547  (XXV.,  708),  is  no  authority  against  the 
plaintiff.  The  question  in  that  case  was,  simply, 
as  to  the  personal  liability  of  the  assessors  for 
making  an  assessment  under  the  Act  of  1866,  it 
being  found  that  they  acted  in  good  faith.  The 
courts  of  the  State  of  New  York  decided  against 
such  liability  and  this  court  held  that  such  de- 
cision presented  no  federal  question  that  could 
be  reviewed  here.  The  remark,  in  regard  to  the 
right  of  reduction  for  debts,  not  having  been 
raised,  must  be  taken  in  connection  with  the 
subject  under  review,  namely:  the  personal  li- 
ability of  the  assessors.  The  remark  was  en- 
tirely obiter,  but  was  evidently  not  intended  by 
the  learned  Justice  who  made  it,  to  apply  any 
further  than  as  it  bore  upon  the  personal  liabil- 
ity of  the  defendants  in  that  case. 

10.  The  Law  of  1866  was  also  void,  because 
it  violated  the  restriction  of  section  5319,  by  es- 
tablishing a  separate  system  for  the  taxation  of 
bank  stock,  to  the  prejudice  of  owners  of  such 
bank  stock. 

11.  It  must  be  noticed,  that  in  this  case  it  is 
a  fact  admitted  by  the  parties  and  found  by  the 
court  that  the  assessments  were  made  and  the 
taxes  collected  under  color  of  the  Act  of  1866, 
and  not  otherwise.  It  is,  therefore,  unnecessa- 
ry to  inquire  whether  there  was  any  other  law 
of  the  State  of  New  York  under  which  said  as- 
sessments might  have  been  made.  It  is  clearly 
shown  however,  in  the  brief  in  the  other  case 
(No.  817),  that  there  was  no  such  law. 

II.  The  complaint  also  alleged  that  the  as- 
sessments complained  of  were  void  irrespective 
of  the  invalidity  of  the  law  of  1866,  because 
made  at  a  greater  rate  than  was  assessed  upon 
shares  of  stock  in  a  State  bank,  and  at  a  greater 
rate  than  was  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of 
the  State  of  New  York.  Evidence  was  given 
upon  the  subject  of  these  allegations,  but  they 
were  not  passed  upon  by  the  court  and  the  case 
was  decided  solely  upon  the  ground  of  the  in- 
validity of  the  state  law. 
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We  do  not  claim,  therefore,  that  the  judgment 
can  be  upheld  (except  as  to  the  fourth  count), 
unless  the  court  should  concur  with  the  court 
below,  that  the  state  law  was  invalid;  but  in 
such  case  it  would  not  follow  as  the  plaintiffs 
in  error  claim  in  their  brief,  that  final  judg- 
ment should  be  ordered  by  this  court  against 
the  defendant  in  error,  except  as  to  the  con- 
ceded claim  in  the  4th  count;  but  a  new  trial 
should  be  ordered  upon  which  the  defendant  in 
error  would  be  at  liberty  to  establish  the  allega- 
tions which  have  not  yet  been  passed  upon. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
for  the  Northern  District  of  New  York,  in 
which  Stanley,  the  defendant  in  error,  recov- 
ered a  judgment  against  plaintiffs  in  error  for 
taxes  exacted  and  paid  under  legal  process  on 
shares  of  the  stock  of  the  National  Albany  Ex- 
change Bank.  A  large  number  of  the  share- 
holders of  the  bank  who  had  paid  this  tax  made 
an  assignment  of  their  claims  to  Stanley,  and  he 
recovered  a  judgment  in  the  action  for  the  sum 
of  $61,901.20,  with  interest  and  costs. 

The  ground  of  this  recovery  was  that  the 
Statute  of  New  York,  under  which  the  shares 
of  the  bank  were  assessed,  was  void,  because  it 
did  not  permit  the  shareholder  to  make  deduc- 
tion of  the  amount  of  his  debts  from  the  valua- 
tion of  the  shares  of  the  stock  owned  by  him, 
in  ascertaining  the  amount  for  which  the  shares 
should  be  taxed. 
[3061  The  pleadings  in  the  case  set  out  the  sums 
1  1  paid  by  the  stockholders  and  their  names,  and 
their  assignment  to  Stanley,  the  payment  under 
compulsion  of  legal  process,  and  a  demand  for 
the  repayment  on  the  Albany  County  author- 
ities. 

The  case  was  submitted  to  the  court  on  a 
waiver  of  trial  by  jury  and,  on  the  finding  of 
facts  and  conclusions  of  law  thereon  by  the 
court,  judgment  was  rendered  for  plaintiffs. 
The  facts  found  by  the  court  are  thus  stated: 

"  Firrt.  That  the  allegations  of  the  complaint 
in  regard  to  the  citizenship  of  the  plaintiff,  the 
citizenship  and  powers  and  liabilities  of  the  de- 
fendant, the  organization  and  capital  of  the  Na- 
tional Albany  Exchange  Bank,  the  ownership 
of  the  shares  of  capital  stock  of  the  National 
Albany  Exchange  Bank,  the  assessment  of  the 
stockholders  in  said  bank,  named  in  said  com- 
plaint, by  the  Board  of  Assessors  of  the  City  of 
Albany,  the  names  and  residences  of  said  stock- 
holders, the  collection  of  taxes  from  said  stock- 
holders, and  the  payment  of  the  same  to  the 
county  treasurer  of  the  County  of  Albany,  and 
the  demand  made  by  Chauncey  P.  Williams, 
before  the  commencement  of  this  action,  of  the 
treasurer  of  the  County  of  Albany,  are  true  as 
therein  set  forth. 

/Second.  That  the  amounts  collected  from  the 
said  stockholders  and  paid  to  the  treasurer  of 
the  county  of  Albany,  and  the  times  when  the 
said  amounts  were  so  paid  to  said  treasurer, 
were  as  follows,  to  wit: 

$    907.90  paid   -      -      -    August  11,  1874 
127.84  paid      -      -       August  11,  1874 


1,868.06  paid 
1,409.88  paid 
1,202.82  paid 
1,886.60  paid 
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May 
May 
May 
April 


1,  1875 
27,  1876 
8,  1877 
17,  1878 


1,478.02  paid  -      -      -   April    22,  1870 
11,604.75  paid      -      -       May  1,1875 
8,147.28  paid   -      -      -  May     27,  1876 
7,822.34  paid      -      -       May      8,  1877 
7,857.94  paid   -      -      -   April     16,  1878 
6,243.20paid      -      -       April     21,  1879 
Third.  That  the  sums  above  named  were  not 
paid  voluntarily  by  said  stockholders,  but  were  ■  307 1 
forcibly  collected  by  the  marshal  of  the  City  of  11 
Albany,  under  a  warrant  issued  to  such  mar- 
shal by  the  receiver  of  taxes  of  said  city,  pur- 
suant to  a  warrant  issued  to  said  receiver  of 
taxes  by  the  Board  of  Supervisors  of  the  County 
of  Albany,  by  levying  upon  the  property  of  the 
said  stockholders  respectively,  as  alleged  in  said 
complaint. 

Fourth.  That  the  said  assessments  were  made 
and  said  amounts  collected  and  received  by  the 
treasurer  of  the  County  of  Albany,  as  above 
stated ,  under  color  of  an  Act  of  the  Legislature 
of  the  State  of  New  York,  entitled  '  An  Act 
Authorizing  the  Taxation  of  Stockholders  of 
Banks,  and  Surplus  Funds  of  Savings  Banks.' 
passed  April  28,  1866,  being  chapter  761  of  the 
Laws  of  1866,  and  not  otherwise. 

Fifth.  That  the  allegations  of  the  complaint 
with  reference  to  the  assignments  by  the  respect- 
ive stockholders  of  said  bank  of  their  claims 
against  the  County  of  Albany,  by  reason  of  the 
matters  alleged  in  the  said  complaint,  are  true 
as  set  forth  in  said  complaint,  and  that  the 
plaintiff,  at  the  time  of  the  commencement  of 
this  action,  was  the  holder  and  owner  of  all 
claims  against  the  County  of  Albany,  or  against 
the  defendant,  arising  out  of  the  matters  alleged 
and  set  forth  in  said  complaint. 

Sixth.  That  the  said  Act  of  the  Legislature  of 
the  State  of  New  York  chapter  761  of  the  Laws 
of  1866,  did  not  permit  the  deduction  of  debts 
owing  by  the  owners  of  stock  in  banks  or  bank- 
ing associations,  in  the  assessment  thereof  for 
taxation,  although  such  deduction  of  debts  of 
the  owner  was,  at  the  time  of  the  assessments 
alleged  in  the  said  complaint,  permitted  and  re- 
quired by  the  laws  of  the  State  of  New  York 
to  be  made  from  the  value  of  every  kind  of  per- 
sonal property  and  moneyed  capital,  other  than 
bank  stock,  in  assessing  the  same  for  the  pur- 
pose of  taxation. 

Seventh.  That  the  allegations  in  the  fourth 
count  of  said  complaint,  as  to  the  presentation 
to  the  said  Board  of  Assessors  by  said  Chaun- 
cey P.  Williams  of  the  affidavit  of  his  indebt- 
edness, and  the  request  by  him  for  a  reduction 
of  his  assessment  on  his  bank  stock,  and  the  re- 
fusal of  said  Board  of  Assessors  to  make  such 
reduction,  and  the  application  by  said  Williams 
to  the  Supreme  Court  of  the  8tate  of  New  York 
for  a  writ  of  mandamus,  and  the  subsequent  le- 
gal proceedings  thereon,  including  the  decision 
of  the  Supreme  Court  of  the  United  States,  are 
true,  as  set  forth  in  said  fourth  count." 

It  does  not  appear  by  this  finding  of  the  court  [  3 08 ] 
that  any  shareholder,  for  whose  payment  of 
taxes  this  suit  is  brought,  made  affidavit  or  other 
application  in  regard  to  his  indebtedness,  that 
it  might  be  deducted  from  his  assessment,  nor 
that  any  of  these  shareholders  owed  anything 
to  be  deducted  from  the  assessed  value  of  the 
shares  held  by  them,  except  the  seventh  finding 
of  facts  in  regard  to  C.  P.  Williams. 

Unless,  therefore,  the  other  shareholders, who 
paid  the  tax  on  the  shares  of  their  stock,  ware 
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entitled  to  recover  back  the  sum  paid  without 
any  evidence  that  they  had  made  affidavit  of 
the  amount  which  they  would  be  entitled  to 
deduct  from  the  assessment  of  their  shares,  if 
the  same  rule  had  been  applied  to  assessment 
of  bank  shares  as  to  other  personal  property, 
and  without  any  evidence  that  they  owed  any- 
thing whatever  to  be  deducted  from  any  assess- 
ment of  their  personal  property,  including  bank 
shares,  the  judgment  in  this  case  cannot  be  sup- 
ported. 

The  Judge  who  decided  the  case  on  the  cir- 
cuit found,  as  a  conclusion  of  law,  that  the  as- 
sessment of  all  shares  of  national  banks  was 
void,  because  the  8tatute  of  New  York,  under 
which  the  assessments  were  necessarily  made, 
was  void,  as  being  in  conflict  with  the  Act  of 
Congress  on  that  subject;  and  he  declares,  in  an 
opinion  delivered  in  the  case  of  Bank  v.  Hills, 
in  a  chancery  suit,  that  the  assessments  in  this 
class  of  cases  are  absolutely  void,  the  assessors 
having  acted  without  any  jurisdiction. 

If  this  view  of  the  subject  be  sound;  if  the 
officers  who  assessed  and  collected  this  tax  were 
utterly  without  authority  to  collect  any  tax 
whatever,  or,  if  there  was  no  law  by  which  in 
any  case  they  could  assess  and  collect  tax  on 
shares  of  national  banks,  then  it  is  of  no  conse- 
quence to  inquire  of  anything  beyond  the  fact 
that  plaintiff's  assignors  did  pay  such  a  tax  un- 
der legal  compulsion. 

On  the  other  hand,  if  the  law  is  for  any  pur- 
pose a  valid  law,  and  if  it  can  be  held  to  fur- 
nish the  rule  of  taxation  as  to  any  class  of  own- 
ers of  national  bank  shares,  then  the  onus  is  on 
phintiff  to  show  that  his  assignors  are  not  of 
that  class. 

The  question  here  to  be  decided  arises  under 
two  Statutes  of  the  State  of  New  York  in  re- 
gard to  taxation. 

The  first  of  these  is  the  Act  of  1850,  relating 
to  the  assessment  and  collection  of  taxes  in  the 
City  of  Albany.  The  6th  section  of  the  Act  re- 
quires the  Board  of  Assessors  to  prepare  an  as- 
sessment roll,  in  which  there  shall  be  set  oppo- 
site the  name  of  each  taxpayer:  (1)  All  his  real 
estate  liable  to  taxation  ana  its  value;  (2)  The 
full  value  of  all  his  personal  property  after  de- 
ducting the  just  debts  owing  by  him. 

Section  9  of  the  Act  is  as  follows: 

"  If  any  person  shall,  at  any  time  before  the 
assessors  ah  all  have  completed  their  assessment, 
make  affidavit  that  the  value  of  his  real  estate 
does  not  exceed  a  certain  sum,  to  be  specified 
in  such  affidavit,  or  that  the  value  of  the  personal 
estate  owned  by  him,  after  deducting  his  lust 
debts,  and  his  property  invested  in  the  stock  of 
any  corporation  or  association  liable  to  be  taxed 
therefor,  does  not  exceed  a  certain  sum,  to  be 
specified  in  the  affidavit,  it  shall  be  the  duty  of 
the  Board  of  Assessors  to  value  such  real  or 
personal  estate,  or  both,  as  the  case  may  be,  at 
the  sum  specified  in  such  affidavit,  and  no 
more." 

In  1886  the  State  enacted  a  law  concerning 
the  taxation  of  bank  shares  which  was  evi- 
dently intended  to  meet  the  requirements  of  the 
Act  of  Congress  in  relation  to  State  taxation  of 
the  shares  of  national  banks,  and  the  provision 
of  this  statute  related  only  to  taxing  stockhold- 
ers in  banks,  and  to  the  capital  invested  in  in- 
dividual banks.  The  1st  section  of  this  Act 
reads  as  follows,  and  it  contained  no  other  pro- 
See  15  Otto. 


vision  for  deductions  as  the  basis  of  taxation, 
except  what  is  found  in  this  section: 

"  No  tax  shall  hereafter  be  assessed  upon  the 
capital  of  any  bank  or  banking  association  or- 
ganized under  the  authority  of  this  State  or  of 
the  United  States,  but  the  stockholders  in  such 
banks  and  banking  associations  shall  be  assessed 
and  taxed  on  the  value  of  their  shares  of  stock 
therein;  said  shares  shall  be  included  in  the 
valuation  of  the  personal  property  of  such  stock- 
holder in  the  assessment  of  taxes  at  the  place, 
town,  or  ward  where  such  bank  or  banking  as- 
sociation is  located,  and  not  elsewhere;  whether 
the  said  stockholder  reside  in  said  place,  town, 
or  ward,  or  not,  but  not  at  a  greater  rate  than 
is  assessed  upon  other  moneyed  capital  in  the  [310] 
hands  of  individuals  in  this  State.  And  in 
making  such  assessment,  there  shall  also  be  de- 
ducted from  the  value  of  such  shares,  such  sum 
as  is  in  the  same  proportion  to  such  value  as  is 
the  assessed  value  of  the  real  estate  of  the  bonk 
or  banking  association,  and  in  which  any  por- 
tion of  their  capital  is  invested  in  which  said 
shares  are  held  to  the  whole  amount  of  the  cap- 
ital stock  of  said  bank  or  banking  association. 
And  provided  further,  that  nothing  herein  con- 
tained shall  be  held  or  construed  to  exempt 
from  taxation  the  real  estate  held  or  owned  by 
such  bank  or  banking  association;  but  the  same 
shall  be  subject  to  State,  county,  municipal  and 
other  taxation  to  the  same  extent  and  rate  and 
in  the  same  manner  as  other  real  estate  is  taxed." 

In  the  case  of  People  v.  Dolan,  86  N.  Y.,  £9, 
the  question  was  whether,  taking  these  two 
statutes  together,  an  owner  of  shares  of  stock 
in  a  national  bank  was  entitled  to  deduct  from 
the  assessed  value  of  his  shares  the  just  debts 
owing  by  him.  It  was  argued  that  into  this  Act 
of  1866  for  the  taxation  of  bank  shares  there 
should  enter,  as  part  of  it,  the  provision  of  the 
Act  of  1850  which  allowed  this  deduction  as  to 
all  personal  property,  and  that  nothing  in  the 
Act  of  1866  forbid  this  or  was  inconsistent  with 
it.  It  was  also  insisted  that  unless  the  Act  of 
1866  was  so  construed,  it  would  violate  the  Act 
of  Congress  which  only  permitted  the  shares  of 
national  banks  to  be  taxed  at  the  same  rate  as 
other  money,  capital  of  the  citizens  of  the  State. 

But  the  Court  of  Appeals  overruled  both 
propositions,  and  held  that  the  true  meaning  of 
the  Act  of  1866  was  that  no  such  deduction 
should  be  made,  and  that  as  thus  construed  it 
was  not  in  conflict  with  the  Act  of  Congress  on 
that  subject. 

In  thesubsequentcaselPttttanMV.  Weaver, WW- 
Williams,  who  was  a  shareholder  in  the  Nation- 
al Albany  Exchange  Bank,  made  the  affidavit 
required  by  section  9  of  the  Act  of  1850,  and  pre- 
senting it  to  the  Board  of  Assessors  of  the  county 
demanded  a  reduction  in  accordance  with  it, 
from  the  valuation  of  his  bank  shares.  On  the 
refusal  of  the  assessors  to  comply  with  this  re- 
quest, a  proceeding  was  commenced  in  the 
courts  of  the  State,  in  which  the  Court  of  Ap- 
peals re-affirmed  the  principles  of  the  case  of 
the  People  v.  Dolan.  That  case  comine  into  this 
court  by  writ  of  error,  it  was  here  neld  that 
while  we  were  bound  to  accept  the  decision  of 
the  highest  court  of  the  8tate  in  construction  [311 1 
of  its  own  statute,  the  Act  of  1866  as  thus  con-  1 
strued  was  in  that  particular  in  conflict  with 
the  Act  of  Congress,  because  it  did  tax  shares 
of  the  national  banks  at  a  higher  rate  that  other 
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moneyed  capital  in  the  State.  In  that  case  ]Pe»- 
pk  v.  Weaver],  reported  in  100 U.S. ,539  [XXV., 
7051,  there  are  no  words  which  declare  the  Act 
of  1866  to  be  void,  but  the  careful  language  of 
the  decision  is,  that  "  In  refusing  to  plaintiff 
the  same  deduction  for  debts  due  by  him  from 
his  shares  of  national  bank  stock  that  it  allows 
to  others  who  have  moneyed  capital  otherwise 
invested,  it  is  in  conflict  with  the  Act  of  Con- 


Accepting,  therefore,  as  we  must,  the  Act  of 
1866,  as  construed  by  the  Court  of  Appeals  of 
New  York,  as  not  authorizing  any  deduction 
for  debts  by  a  shareholder  of  a  national  bank, 
is  it  for  that  reason  absolutely  void?  This  can- 
not be  true  in  its  full  sense,  for  there  is  no  rea- 
son why  it  should  not  remain  the  law  as  to 
banks  or  banking  associations  organized  under 
the  laws  of  the  State,  or  as  to  private  bankers, 
of  which  there  no  doubt  exists  a  large  number 
of  both  classes. 

What  is  there  to  render  it  void  as  to  a  share- 
holder in  a  national  bank,  who  owes  no  debts 
which  he  can  deduct  from  the  assessed  value  of 
his  shares?  The  denial  of  this  right  does  not 
affect  him.  He  pays  the  same  amount  of  tax 
that  hft  would  if  the  law  gave  him  the  right  of 
deduction.  He  would  be  in  no  better  condition 
if  the  law  expressly  authorized  him  to  make 
the  deduction.  What  legal  interest  has  he  in 
a  question  which  only  affects  others?  Why 
should  he  invoke  the  protection  of  the  Act  of 
Congress  in  a  case  where  he  has  no  rights  to  pro- 
tect? Are  courts  to  sit  and  decide  abstract 
questions  of  law  in  which  the  parties  before  the 
court  show  no  interest,  and  which,  if  decided 
either  way.  affects  no  right  of  theirs? 

It  would  seem  that  if  the  Act  remains  a  valid 
rule  of  assessment  for  shares  of  state  banks,  and 
for  individual  bankers,  it  should  also  remain 
the  rule  for  shareholders  of  national  banks  who 
have  no  debts  to  deduct,  and  who  could  not, 
therefore,  deduct  anything  if  the  statute  con- 
formed to  the  requirements  of  the  Act  of  Con- 
gress. 

It  is  very  difficult  to  conceive  why  the  Act 
of  the  Legislature  should  be  held  void  any  fur- 
ther than  when  it  affects  some  right  conferred 
by  the  Act  of  Congress.  If  no  such  right  ex- 
ists, the  delicate  duty  of  declaring  by  this  court 
that  an  Act  of  state  legislation  is  void,  is  an  as- 
sumption of  authority  uncalled  for  by  the  mer- 
its of  the  case,  and  unnecessary  to  the  assertion 
of  the  rights  of  any  party  to  the  suit. 

The  general  proposition  must  be  conceded 
that  in  a  statute  which  contains  invalid  or  un- 
constitutional provisions,  that  which  is  unaf- 
fected'by  these  provisions,  or  which  can  stand 
without  them,  must  remain.  If  the  valid  and 
invalid  are  capable  of  separation,  only  the  lat- 
ter are  to  be  disregarded. 

In  the  case  of  The  Railroad  Companies  v. 
Schutte  [ante,  8271,  decided  at  the  last  Term,  this 
point  was  pressed  upon  us  with  much  earnest- 
ness, and  its  decision  was  necessary  to  the  judg- 
ment of  the  court.  "It  is  contended,"  said  the 
court,  "that  as  the  provision  of  the  Act  in  re- 
spect to  the  execution  and  exchange  of  the  state 
bonds  is  unconstitutional,  the  one  in  relation  to 
the  statutory  lien  on  the  propertyof  the  com- 
pany is  also  void  and  must  fall.  We  do  not  so 
understand  the  law."  And  yet  this  was  a  case 
jn  which  the  «K*hcip«  of  cicrangiiig  the  bonds 
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of  the  State  for  the  bonds  of  the  company,  in 
order  that  the  company  might  get  the  benefit  of 
the  better  credit  of  the  State,  was  accompanied 
by  a  mortgage  created  alone  by  the  statute  in 
favor  of  the  State  as  her  security,  and  the  court, 
while  holding  that  the  exchange  of  bonds  was 
void  as  being  in  conflict  with  the  Constitution 
of  the  State  of  Florida,  held  that  the  mortgage 
which  secured  the  bonds  of  the  company,  and 
which  was  only  a  mortgage  by  operation  of  the 
same  statute,  was  valid. 

The  language  of  this  court  in  the  two  cases, 
cited  in  the  brief,  of  U.  8.  v.  Reete,  92  U.  8., 
214  [XXIII.,  5681,  and  the  Trade  Mark  Cat*, 
100  U.  S.,  82  [XXV.,  5501,  concedes  the  gener- 
al principle  that  the  whole  of  a  statute  is  not 
necessarily  void  because  a  part  of  it  may  be  so. 
Said  the  court  in  the  latter  case:  "While  it  may 
be  true  that  when  one  part  of  the  statute  is  valid 
and  constitutional,  and  another  part  is  uncon- 
stitutional and  void,  the  court  may  enforce  the 
valid  part  where  they  are  distinctly  separable, 
so  that  each  may  stand  alone,  it  is  not  within 
the  judicial  province  to  give  to  the  words  used 
by  Congress  a  narrower  meaning  than  they  are 
manifestly  intended  to  bear.  *  *  * "  The 
case  of  U.  8.  v.  Reese,  also  implies  that  there  £913] 
may  be  unconstitutional  provisions  which  do 
not  vitiate  the  whole  statute  or  even  a  single 
section  because  the  argument  is  to  show  that 
in  that  case  there  could  be  no  separation  of  the 
good  from  the  bad.  It  is  also  to  be  observed 
that  in  both  these  cases  it  was  a  statute  creating 
and  punishing  offenses  criminally  which  was 
to  be  construed  in  regard  to  the  limited  consti- 
tutional power  of  Congress  in  criminal  matters. 

The  case  of  The  State  Freight  Tax,  15  Wall., 
282  [82  U.  S..  XXI.,  146],  arose  out  of  a  stat- 
ute of  Pennsylvania,  which  attempted  to  im- 
pose a  tax  on  commerce  forbidden  by  the  Con- 
stitution of  the  United  States.  The  Act  imposed 
a  tax  upon  every  ton  of  freight  carried  by  every 
railroad  company, steamboat  company  and  canal 
company  doing  business  within  the  State.  The 
railroad  companies,  who  contested  the  tax,  pre- 
sented a  statement  which  separated  the  freight 
transported  by  them  between  points  solely  with- 
in the  State  and  limited  to  such  destination,  and 
that  which  was  received  from  or  carried  beyond 
those  limits.  This  court  held  the  latter  to  be 
void  as  a  tax  on  interstate  commerce,  and  did 
not  declare  the  whole  tax  or  the  whole  statute 
void.  It  said:  "It  is  not  the  purpose  of  the  law, 
but  its  effect,  which  we  are  now  considering. 
Nor  is  it  at  all  material  that  the  tax  is  levied  upon 
all  freight,  as  well  that  which  is  wholly  inter- 
nal as  that  embarked  in  interstate  commerce. 
*  *  *  The  conclusion  of  the  whole  matter 
is  that,  in  our  opinion,  the  Act  of  the  Legisla- 
ture of  Pennsylvania  of  August  25, 1864,  so  far 
as  it  applies  to  articles  carried  through  the  State, 
or  articles  taken  up  in  the  State  and  carried  out 
of  it,  or  articles  taken  up  without  the  State  and 
brought  into  it,  is  unconstitutional  and  void." 
The  same  language  is  repeated  in  TJte  Erie  Co. 
v.  Pa.  [82  U  8.,  XXL,  164],  decided  at  the 
same  time,  and  both  cases  were  remanded  to 
the  state  court  for  further  proceedings  in  con- 
formity with  the  opinion,  which  could  only 
mean  to  enforce  the  tax  on  transportation  lim- 
ited to  the  State  and  not  on  interstate  commerce. 

This  is  a  clear  case  of  distinguishing  between 
the  articles  protected  by  the  Constitution  of  the 
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United  States  and  those  which  were  not,  though 
nothing  in  the  language  of  the  statute  author- 
ized any  such  distinction. 

But  in  a  review  of  the  cases  in  this  court  on 
this  subject,  that  of  Austin  v.  The  Aldermen  of 
Boston  [74  U.  8.,  XIX.,  224],  will  be  found 
most  nearly  to  resemble  the  one  before  us.  It 
related  to  the  same  matter  of  the  invalidity  of  a 
statute  of  a  State  taxing  shares  of  the  national 
banks  as  being  in  conflict  with  the  Act  of  Con- 
gress. That  Act  said  that  such  taxes  might  be 
assessed  at  tlie  place  where  said  hank  teas  located, 
and  not  elsewhere. 

The  Act  of  the  Massachusetts  Legislature  di- 
rected the  assessment  and  taxation  of  the  shares 
nt  the  place  where  the  owner  resided.  The  plaintiff 
in  error,  Austin,  having  contested  the  tax  on  his 
ah  ires  in  the  courts  of  the  State  unsuccessfully, 
brought  the  case  here  by  writ  of  error.  This 
court  declined  to  enter  upon  the  question  of  the 
validity  of  the  Massachusetts  Statute,  because 
the  case  did  not  show  that  Mr.  Austin  was  taxed 
on  his  shores  in  any  other  place  than  Boston, 
the  place  where  the  bank  was  located. 

The  argument  of  counsel  in  the  case  before 
us  is,  that  any  tax  or  a  tax  on  any  person  on  ac- 
count of  his  bank  shares,  is  void  because  the 
whole  of  the  New  York  Statute  is  void.  If  the 
argument  is  sound,  it  was  equally  applicable  to 
Austin's  Case. 

The  Statute  of  Massachusetts,  which  made  no 
limitation  of  taxation  to  the  place  where  the 
bank  was  located,  must  be  held  void  under  any 
principle  which  would  wholly  invalidate  the 
Statute  of  New  York,  because  it  did  not  allow 
the  deduction  of  the  owner's  indebtedness  from 
his  shares.  And  if  the  Massachusetts  Statute 
was  utterly  void  as  to  national  bank  shares,  then 
the  tax  on  Mr.  Austin's  shares  in  Boston  was 
void,  and  he  had  a  right  to  be  protected  against 
the  unconstitutional  statute.  The  court  evi- 
dently went  upon  the  principle  that  the  stat- 
ute was  only  void  as  against  the  Act  of  Con- 
gress, in  cases  where  some  one  was  injured  by 
the  particular  matter  in  which  there  was  such 
conflict.  The  case  seems  to  us  directly  in  point. 

To  the  same  effect  are  the  cases  of  People  v. 
Cassily,  46  N.  Y.,  48;  Gordon  v.  Comes,  47  N. 
Y.,  608;  Village  of  Middleton,  Ex  Parte,  82  N. 
T.j  196. 

If  we  examine  the  statute  before  us  on  prin- 
ciple, we  shall  find  but  little  reason  to  hold  it  to 
be  wholly  void  as  regards  bank  shares.  If  the 
statute  stood  alone,  there  is  nothing  in  it  in 
conflict  with  the  Act  of  Congress.  It  is  only 
when  we  look  to  the  other  statute,  which  pre- 
vents the  deduction  of  debts  from  the  entire 
value  of  personal  property,  that  we  discern  the 
discrimination  against  bank  shares.  The  Act 
declares  that  bank  shares  shall  be  taxed  accord- 
ing to  their  value,  after  deducting  the  real  es- 
tate and  other  property  on  which  the  bank  it- 
self pays  tax.  This  is  eminently  just.  It  pro- 
vides for  a  mode  of  ascertaining  their  value, 
the  officers  who  shall  do  it,  and  how  the  tax 
shall  be  collected.  In  all  this  the  law  is  valid, 
except  that  it  does  not  authorize  a  deduction 
for  debts  of  the  shareholder.  This  is  a  distinct 
and  separable  principle.  When  the  shareholder 
has  no  debts  to  deduct,  the  law  provides  a  mode 
of  assessment  for  him,  which  is  not  in  conflict 
with  the  Act  of  Congress,  and  the  law  in  that 
case  can  be  held  valid  Under  the  decision  in 
8ee  15  Otto. 


Austin  v.  The  Alderman  [supra],  it  is  valid  as 

to  him. 

If  he  has  debts  to  be  deducted,  the  case  of 
People  v.  Weaver  [XXV.,  705],  shows  that  in 
taking  the  steps  which  this  court  has  held  he 
may  take,  be  can  secure  that  deduction,  and 
when  secured,  the  remainder  of  the  law  remains 
valid.  In  other  words,  in  such  a  case,  so  much 
of  the  law  as  conflicts  with  the  Act  of  Congress 
in  the  given  case  is  held  invalid,  and  that  part 
of  the  state  law  which  is  in  accord  with  the  Act 
of  Congress  is  held  to  be  the  measure  of  his  lia- 
bility. There  is  ho  difficulty  here  in  drawing 
the  line  between  those  cases  to  which  the  stat- 
ute does  not  apply  and  those  to  which  it  does, 
between  the  cases  in  which  it  violates  the  Act 
of  Congress  and  those  in  which  it  does  not. 
There  is,  therefore,  no  necessity  of  holding  the 
statute  void  as  to  all  taxation  of  national  bank 
shares,  when  the  cases  in  which  it  is  invalid 
can  be  readily  ascertained  on  presentation  of  the 
facts. 

It  follows  that  the  assessors  were  not  without 
authority  to  assess  national  bank  shares;  that 
where  no  debts  of  the  owners  existed  to  be  de- 
ducted, the  assessment  was  valid  and  the  tax 
paid  under  it  a  valid  tax.  That  in  cases  where 
there  did  exist  such  indebtedness,  which  ought 
to  be  deducted,  the  assessment  was  voidable  out 
not  void.  The  assessing  officers  acted  within 
their  authority  in  such  cases  until  they  were 
notified  in  some  proper  manner  that  the  share- 
holder owed  just  debts  which  he  was  entitled  to 
have  deducted. 

If  they  then  proceeded  in  disregard  of  the 
Act  of  Congress,  the  assessment  was  erroneous, 
and  the  case  of  People  v.  Weaver  shows  how  that 
error  could  be  corrected. 

The  case  before  us  shows  no  error  in  any  case 
but  that  of  Mr.  Williams,  and  in  that  case  he 
has  obtained  the  judicial  decision  of  this  court, 
that  the  tax  he  paid  was  illegally  exacted  from 
him.    Nor  do  the  facts  of  his  case  raise  the 

Suestion  whether,  in  a  case  where  the  debts  of 
le  shareholder  do  not  equal  the  assessors'  value 
of  his  shares,  the  tax  is  wholly  erroneous,  or 
only  so  much  as  represent  the  assessment  of  his 
indebtedness  that  should  have  been  deducted, 
for  his  affidavit  was  that  his  debts  equaled  the 
value  of  his  bank  shares.  Nor  do  the  findings 
of  fact  raise  the  question  whether,  without  mak- 
ing affidavit  and  demand  on  the  assessors,  a  suit 
can  be  maintained  to  recover,  when  such  in- 
debtedness actually  existed;  for  he  did  make 
affidavit  and  demand,  and  no  other  taxpayer  has 
shown  any  such  notice  or  demand,  or  that  he 
had  any  indebtedness  to  be  deducted.  There  is 
neither  finding  of  fact  nor  averment  in  the  plead- 
ings on  either  point  as  to  any  other  assignors  of 
plaintiff  than  Mr.  Williams.  It  results  from 
these  considerations  that  the  judgment  of  the  Cir- 
cuit Court  is  reversed,  and  that  on  the  finding  of 
facts  judgment  should  be  rendered  for  plaintiff  on 
tlte  fourth  count  for  the  amount  of  the  tax  paid 
by  Williams,  with  interest,  and  on  all  th*  other 
counts  for  defendants. 
It  is  so  ordered. 

Mr.  Justice  Bradley,  dissenting: 
I  dissent  from  the  judgment  of  the  court  In 
all  these  cases,  for  the  reason  that,  in  my  opin- 
ion, the  state  laws  authorizing  the  capital  stock 
of  national  banks  to  be  taxed,  without  allowing 
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any  deduction  tor  the  debts  of  the  stockholders, 
where  such  deduction  is  allowed  in  relation  to 
other  moneyed  capital,  are  void  in  toto  so  far  as 
relates  to  national  banks.  To  hold  the  laws 
valid  except  as  to  those  who  are  actually  in- 
debted, and  actually  claim  the  benefit  of  the  de- 
ductions, and  actually  set  it  up  in  a  suit  brought 
by  the  bank  for  relief,  is  practically  to  render 
the  condition  of  the  Act  of  Congress  nugatory, 
and  to  deprive  the  national  banks  ana  their 
stockholders  of  its  protection.  The  tax  though 
laid  on  the  stockholders  is  required  to  be  paid 
by  the  bank  itself,  which  must  pay  without  de- 
duction unless  the  shareholders  give  the  bank 
notice  of  the  amount  of  their  debts.  This  is  a 
most  ingenious  expedient  to  avoid  such  deduc- 
tions altogether.  The  probability  that  not  one 
in  ten  of  the  shareholders  will  ever  have  notice 
of  the  assessment  in  time  to  make  the  claim,  and 
the  natural  reluctance  they  would  have  (if  they 
had  notice)  to  lay  the  amount  of  their  debts  be- 
fore a  board  of  bank  officers,  will  effectually 
secure  the  State  from  claims  for  deduction.  And 
that  was,  no  doubt,  the  object  of  the  law.  But 
this  unequal  operation  of  it,  in  its  practical  ef- 
fect, might  not  be  sufficient  to  render  it  void. 
It  is  void,  in  my  judgment,  because  it  makes  no 
exception,  but  is  general  in  its  terms,  subjecting 
to  taxation  the  capital  stock  of  national  banks 
without  the  privilege  of  deducting  debts.  De- 
nying to  it  operation  and  effect  as  to  those  who 
desire  to  claim  the  benefit  of  the  deduction,  and 
giving  it  effect  as  to  all  others,  is  to  tear  a  por- 
tion of  the  law  out  by  the  roots.  It  is  not  like 
tlie  case  wliere  a  portion  of  a  law,  which  may  be 
separated  from  Vie  rest,  can  be  declared  invalid, 
witliout  affecting  the  remainder  of  the  law;  nor 
like  the  case  of  a  general  law  whicli  the  Legisla- 
ture has  power  to  make,  but  from  tlie  operation 
of  whicli  some  individuals  may  have  a  legal  or 
constitutional  exemption,  which  they  can  plead 
in  their  defense;  but  it  is  wrong  in  form,  wrong 
in  toto.  The  Legislature  had  no  authority  or 
power  to  make  the  capital  of  national  banks  tax- 
able except  in  the  same  manner  as  other  mon- 
eyed capital  of  the  State.  The  practical  in- 
iquity of  the  law  is  seen  in  this,  that  it  affects 
the  value  of  all  the  stock  whoever  holds  it.  As 
the  law  stands  it  acts  as  a  prohibition  against 
the  purchase  of  the  stock  by  those  who  owe 
debts,  and  they  constitute  a  considerable  por- 
tion of  every  community.  It  does  not  help  the 
validity  of  the  law  for  us  to  declare  that  it  is 
pro  tanto  void,  and,  in  fact,  make  a  new  law 
for  the  State.  Its  validity  must  be  decided  by 
its  actual  form  and  terms.  If  these  cannot 
stand,  the  law  is  void. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited— 10SU.&,  819;  113  U.  8.,  086. 
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Case  followed— enjoining  collection  of  tax,  by 
bank  or  shareholder — tender  of  performance — 
when  demand  of  deduction  unnecessary. 

1.  Supervisors  v.  Stanley,  ante,  p.  1044  followed. 

2.  A  bank  may  maintain  a  suit  on  behalf  of  its 
shareholders,  to  enjoin  the  collection  of  a  tax  unlaw- 
fully exacted  on  its  shares. 

a  Where  a  shareholder  has  made  the  requisite  af- 
fidavit and  the  proper  demand  upon  the  —6— on 
for  deduction  f rum  his  tax  by  reason  of  his  debts, 
and  shows  that  no  assessment  should  be  made  on  his 
shares  and  he  has  not  yet  paid  the  money,  he  is  en- 
titled to  relief  by  injunction,  to  restrain  the  collec- 
tion of  the  tax. 

4.  When  the  tender  of  performance  of  an  act  is 
necessary  to  the  establishment  of  any  right  against 
another  party,  such  tender  or  offer  to  perform  Is 
waived  or  becomes  unnecessary  when  it  is  reason- 
ably certain  that  the  offer  will  be  refused. 

5.  When  it  is  entirely  clear  that  all  affidavits  and 
demands  for  deduction  which  could  have  been  made 
would  have  been  disregarded,  and  that  the  asses- 
sors had  a  fixed  purpose,  generally  known  to  all 
persons  interested,  that  no  deductions  for  debts 
would  be  made  in  the  valuation  of  bank  shares  for 
taxation,  it  is  not  essential,  in  order  to  sustain  an 
injunction,  to  show  such  affidavit  and  demand  when 
it  Is  established  that  there  were  debts  to  be  deducted. 

[No.  817.] 

Argued  Jan.  25,  1882.     Decided  Apr.  S,  1882. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Messrs.  Wheeler  H.  Peckhaun  and  Roftu 
W.  Pechham.  for  appellants. 

Messrs.  Matthew  Hale,  George  F.  Edmunds, 
Wager  Swayne,  Julien  T.  Da  vies,  for 
appellee. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  in  chancery 
of  the  Circuit  Court  for  the  Northern  District 
of  New  York,  and  it  presents  very  much  the 
same  questions  that  have  just  been  decided  in 
the  case  of  Supervisors  v.  Edward  Stanley  [ante, 
1044].  That  was  a  common  law  action  to  re- 
cover for  taxes  unlawfully  exacted  for  yean 
prior  to  1879  on  shares  of  the  National  Albany 
Exchange  Bank,  and  the  present  suit  was 
brought  to  enjoin  the  appellants  from  collect- 
ing a  similar  tax  assessed  and  yet  unpaid  for 
that  year.  In  this  case  the  Bank  sued  in  right 
of  and  as  representing  all  the  stockholders,  and 
the  circuit  court  made  a  decree  perpetually  en- 
joining the  collection  of  all  taxes  on  shares  of 
said  Bank.  Several  questions  are  raised  or 
rather  suggested  which  we  think  have  hereto- 
fore been  decided  by  this  court,  such  as  the 
right  of  the  Bank  to  maintain  a  suit  on  behalf  „. 
of  its  shareholders.  This  was  established  by  the 
cases  of  Cumtnings  v.  Bank,  101  U.  S.,  158 
[XXV.,  908];  Pelton  v.  Bank,  101  U.  S.,  148 
[XXV. ,901].  There  is,  also,  an  attempt  to  show 
that  there  was  a  settled  rule  or  purpose  on  the 
part  of  the  assessors  to  value  the  shares  of  the 
appellee  Bank  higher  in  proportion  to  their  real 
value  than  in  the  case  of  other  banks,  bankers 
and  moneyed  corporations.  We  think  the  proof 
fails  to  establish  this  in  a  manner  to  justify  the 

Nora — Taxation  of  stock  or  share*  in  corporation 
does  not  impair  obUQtUion  of  contracts ;  taxation  of 
shares  in  national  banks  and  of  other  corporations. 
See  note  to  Pro  v.  Bk.  v.  Billings,  20  D.  S.  (4  Pet. ),  514. 

When  an  injunction  to  restrain  the  collection  of  a 
\  tax  wili  be  granted.  See  note  to  Dows  v.  Chicago.  78 
I  U.  8.,  Xi^M. 
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interference  of  a  court  of  equity.  Bank  v.  Kim- 
baU  [ante,  469]. 

The  bill,  however,  in  its  main  feature,  as- 
serts the  -ight  to  an  injunction,  on  the  ground 
that  the  Act  of  1866,  under  which  the  bank 
shares  were  assessed,  is  absolutely  void  because 
it  makes  no  provision  for  deduction  from  the 
assessed  value  of  these  shares,  of  the  debts 
honestly  owing  by  the  shareholders.  And  the 
■court,  proceeding  upon  the  idea  that  both  the 
statute  and  the  assessment  made  under  it  are  ab- 
solutely void,  decreed  relief  accordingly.  Un- 
der the  ruling  just  made  on  that  subject  this  de- 
cree must  of  course  be  reversed,  because  as  to 
the  larger  number  of  the  shareholders  whose 
taxes  are  enjoined,  there  is  no  evidence  that 
they  owed  any  debts  whatever  at  the  time  the 
assessment  was  made. 

The  allegations  of  the  bill  on  this  subject  are: 
First.  That  one  shareholder  owning  five  hun- 
dred and  thirty-two  shares  of  the  stock  made 
affidavit  that  the  value  of  personal  estate  owned 
by  him,  including  said  bank  shares,  after  de- 
ducting his  just  debts  and  other  investments 
not  taxable,  did  not  exceed  $1,  and  presented 
said  affidavit  to  the  Board  of  Assessors,  with  a 
■demand  that  they  should  reduce  the  assessment 
■of  his  shares  accordingly,  which  was  refused. 
The  evidence  shows  this  to  have  been  Mr. 
Chauncey  P.  Williams. 

2.  The  further  allegation  of  the  bill  on  that 
subject  is,  that  other  shareholders  were  indebted 
to  an  amount  equal  to  or  in  excess  of  the  per- 
sonal property  owned  by  them,  including  their 
bank  shares,  but  omitted  to  make  affidavit  and 
•demand  the  proper  reduction,  because  they 
knew  such  demand  would  be  refused  by  the 
board,  both  from  information  of  their  refusal  in 
other  cases,  and  from  knowledge  of  the  decis- 
ions of  the  Court  of  Appeals  of  New  York  that 
they  had  no  authority  to  make  such  deduction. 
This  allegation  is  also  supported  by  the  evidence 
of  four  or  five  shareholders  who  are  represented 
in  this  action. 

While  the  decree  of  the  court,  enjoining  the 
collecting  officers  as  to  all  the  tax  assessed  on 
[321]  the  shares  of  this  Bank,  must  be  reversed,  the 
question  arises,  what  shall  be  done  with  the 
cases  in  which  it  appears  that  there  are  share- 
holders taxed  who  owed  just  debts  entitled  to 
deduction. 

With  regard  to  the  case  of  Mr.  Williams,  we 
have  no  doubt  that  there  should  be  an  injunc- 
tion to  the  amount  of  his  tax.  He  made  the  req- 
uisite affidavit  and  the  proper  demand  for  de- 
duction, and  his  affidavit  shows  that  no  assess- 
ment should  be  made  on  his  shares.  He  has  not 
yet  paid  the  money  and  is  entitled  to  relief  by 
injunction. 

A  more  difficult  question  is  presented  in  re- 
gard to  those  who  made  no  affidavit  or  demand 
for  deduction,  but  who  have  shown  that  they 
would  have  been  entitled  to  deduction  if  the 
■demand  had  been  properly  made.  That  ques- 
tion is,  whether  tho  fact  clearly  established 
that  their  demand  would  have  been  unavailing, 
dispensed  with  the  necessity  of  making  the  af- 
fidavit and  demand.  It  is  a  general  rule  that 
when  the  tender  of  performance  of  an  act  is  nec- 
essary to  the  establishment  of  any  right  against 
another  party,  this  tender  or  offer  to  perform  is 
waived  or  becomes  unnecessary,  when  it  is  rea- 
sonably certain  that  the  offer  will  be  refused; 
See  15  Otto.       U.  8.,  Book  26. 


that  payment  or  performance  will  not  be  ac- 
cepted. Such  is  the  doctrine  established  by  this 
court  in  repeated  decisions  in  regard  to  another 
branch  of  the  law  concerning  the  collection  of 
taxes.  Bennett  v.  Hunter,  9  Wall.,  826  [76  U. 
8.,  XIX.,  6721;  Tracey  v.  Irwin,  18  Wall.,  549 
"85  U.  S.,  XXI.,  786];  Atwood  v.  Weems,  99  U. 
.,188  [XXV.,  4711. 

Without  elaborating  the  matter  we  are  of 
opinion  that,  considering  the  decision  of  the 
Court  of  Appeals  of  New  York,  the  action  of 
the  assessors  in  the  case  of  Mr.  Williams,  and 
their  own  testimony  in  this  case,  it  is  entirely 
clear  that  all  affidavits  and  demands  for  de- 
duction which  could  or  might  have  been  made 
would  have  been  disregarded  and  unavailing, 
and  that  the  assessors  had  a  fixed  purpose,  gen- 
erally known  to  all  persons  interested,  that  no 
deductions  for  debts  would  be  made  in  the  val- 
uation of  bank  shares  for  taxation.  It  is,  there- 
fore, not  now  essential  to  show  such  an  offer 
when  it  is  established  that  there  were  debts  to 
be  deducted  and  when  the  matter  is  still  in  fieri, 
the  tax  being  unpaid.  And  we  are  of  opinion 
that  it  is  open  to  the  court  below  when  this  case 
returns  to  permit  such  amendment  of  the  plead- 
ing as  will  enable  plaintiff  to  make  proper 
allegations  on  that  subject,  or  by  reference  to  a  1 322 1 
master  to  allow  each  shareholder  to  establish 
the  amount  of  deduction  to  which  he  was  en- 
titled at  the  time  of  the  assessment,  and  to  en- 
join the  collection  of  a  corresponding  part  of 
the  tax.  But  as  the  assessment  is  not  void,  but 
only  voidable,  it  must  stand  good  for  all  of  the 
assessment  in  each  case  which,  is  not  shown  to 
be  in  excess  of  the  just  debts  of  the  sharehold- 
er that  should  be  deducted. 

The  decree  of  Vie  Circuit  Court  i$  reverted,  and 
the  case  remanded  for  further  proceedings  in  ac- 
cordance witii  this  opinion. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  D.  8. 

Mr.  Justice  Bradley  dissenting. 
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Cases  followed—taxation  of  bank  shares — rule  at 
to. 

1.  Hills  v.  Exchange  Bank,  ante,  p.1052,  and  Super- 
visors v.  Stanley,  ante,  p.  1044.  followed. 

2.  The  taxation  of  national  bank  shares  by  the 
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Indiana  Statute,  without  permitting  the  shareholder 
to  deduct  from  their  assessed  value  the  amount  of 
his  bona  fide  indebtedness,  as  in  the  oase  of  other  in- 
vestments of  moneyed  capital.  Is  a  discrimination 
forbidden  by  the  Act  of  Congress. 

8.  The  shares  of  the  national  banks  are  taxable 
with  exclusive  reference  to  their  value,  and  without 
regard  to  the  nature  of  the  property  held  by  the 
bank  as  a  corporation. 

[Nos.  1149,  1156.] 
Argued  Jan.  24, 1882.     Decided  Apr.  S,  1882. 

CROSS  appeals  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Indiana. 
This  action  arose  in  the  court  below,  upon  a 
bill  filed  by  the  Evansville  National  Bank,  to 
enjoin  the  collection  of  certain  taxes  assessed 
for  1879. 

The  case  is  further  stated  in  the  opinion. 

Messrs.  Alexander  QilcJirist,  Charles  H.  But- 
ter field.  Thomas  A.  Hendricks,  Asa  Igle- 
hart  and  J.  E.  Igleliart,  for  complainant. 

Messrs.  H.  A.  Mattison,  H.  C.  Gooding,  Ja- 
cob S.  Buchanan,  Benjamin  Harrison 
and  Cicero  Buchanan,  for  defendant. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

These  are  cross  appeals  from  a  decree  of  the 
Circuit  Court  for  the  District  of  Indiana,  ren- 
dered in  a  suit  in  chancery,  in  which  the  Evans- 
ville National  Bank  was  complainant  and  Brit- 
ton,  as  Treasurer  of  Vanderburgh  County,  was 
defendant. 

The  case  is  in  all  essential  points  analogous  to 
that  of  Hills  v.  Bank,  just  decided  [ante,  1052]. 
1323]  d  tne  Princ'P^  question  of  law  is  the  same 
'  as  that  discussed  and  decided  in  the  case  of  Su- 
pervisors v.  Stanley  [ante,  1044].  In  fact  the 
three  cases  were  advanced  out  of  their  order, 
and  heard  consecutively,  because  they  involved 
important  questions  concerning  taxation  by 
state  statutes  of  the  shares  of  national  banks, 
and  the  argument,  able  and  exhaustive  through- 
out, has  been  almost  wholly  directed,  on  the 
part  of  the  Banks,  to  establish  the  proposition 
that,  where  the  law  of  the  State  either  makes  or 
permits  a  discrimination  operating  only  against 
a  particular  class  of  holders  of  national  bank 
shares,  in  the  manner  of  assessing  those  shares 
as  regards  other  moneyed  capital  in  the  State, 
all  the  laws  for  such  assessments  are  void,  and 
all  such  assessments  are  absolutely  void,  and 
no  tax  on  national  bank  shares  can  be  collected 
in  the  State. 

The  brief  of  counsel  in  this  case  in  various 
forms  repeats  the  idea  that  the  bill  was  brought, 
not  so  much  to  assert  the  rights  of  stockholders 
"who  may  have  been  injured  by  the  enforce- 
ment of  the  statute,  as  to  obtain  a  judicial  dec- 
laration of  this  court  that  the  Act  is  void,  and 
the  attempt  to  tax  the  shares  of  the  Bank  equal- 
ly so. 

We  have  rejected  this  proposition  in  the  case 
of  Supervisors  v.  Stanley,  and  have  there  given 
our  reasons  for  it,  and  shall  not  repeat  them 
here. 

The  objection  made  to  the  Indiana  Statute  is 
the  same  as  that  made  against  the  New  York 
Statute,  namely:  that  it  permitted  the  taxpayer 

Note.— Taxat ion  of  stock  or  shares  in  corporation 
does  not  impair  the  obligation  of  contracts  ■  taxation 
of  shares  in  national  banks  and  of  other  corporation*. 
See  note  to  Prov.  Bk.  v.  Billings,  29  U.  B.  (tPet.),  614. 
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to  deduct  from  the  sum  of  his  credits,  money  at 
interest,  or  other  demands,  the  amount  of  his 
bona  fide  indebtedness,  leaving  the  remainder  as 
the  sum  to  be  taxed,  while  it  denies  the  same 
right  of  deduction  from  the  cash  value  of  bank 
shares. 

A  distinction  is  attempted  to  be  drawn  be- 
tween the  Indiana  Statute  and  the  New  York 
Statute,  because  the  former  permitted  the  de- 
duction of  the  taxpayer's  indebtedness  to  be 
made  from  the  valuation  of  his  personal  prop- 
erty, while  in  Indiana  he  can  only  deduct  it 
from  his  credits;  and,  undoubtedly,  there  is 
such  a  difference  in  the  laws  of  the  two  States. 
But  if  one  of  them  is  more  directly  in  conflict 
with  the  Act  of  Congress  than  the  other,  it  is 
the  Indiana  Statute.  The  subject  of  taxation 
from  which  the  taxpayer  may  deduct  his  bona 
fide  indebtedness  is,  in  the  schedule  of  the  Act, 
placed  under  two  heads,-  as  follows: 

"1.  Credits  or  money  at  interest,  either  with- 
in or  without  the  State,  at  par  value.  \  324] 

2.  All  other  demands  against  persons  or  bod- 
ies corporate,  either  within  or  without  this  State. 

Total  amount  of  all  credits." 

The  Act  of  Congress  does  not  make  the  tax 
on  personal  property  the  measure  of  the  tax  on 
bank  shares  in  the  State,  but  the  tax  on  mon- 
eyed capital  in  the  hands  of  the  individual  citi- 
zens. Credits,  money  loaned  at  interest  and 
demands  against  persons  or  corporations  are 
more  purely  representative  of  moneyed  capital 
than  personal  property,  so  far  as  they  can  be 
said  to  differ.  Undoubtedly,  there  may  be  much 
personal  property  exempt  from  taxation  with- 
out giving  bank  shares  a  right  to  similar  exemp- 
tion, because  personalproperty  is  not  necessari- 
ly moneyed  capital.  But  the  rights,  credits,  de- 
mands and  money  at  interest  mentioned  in  the 
Indiana  Statute, from  which  bona  fide  debts  may 
be  deducted,  all  mean  moneyed  capital  invested 
in  that  way. 

It  is  unnecessary  to  repeat  the  argument  in 
the  case  of  People  v.  Weaver,  100  U.  8.,  58» 
rXXV.,  705],  on  this  point.  We  are  of  opin- 
ion that  the  taxation  of  bank  shares  by  the  In- 
diana Statute,  without  permitting  the  share- 
holder to  deduct  from  their  assessed'  value  the 
amount  of  his  bona  fide  indebtedness,  as  in  the 
case  of  other  investments  of  moneyed  capital, 
is  a  discrimination  forbidden  by  the  Act  of  Con- 
gress. 

There  is  in  the  bill  of  complaint  in  this  case 
the  usual  allegation,  apart  from  the  special  mat- 
ters we  have  Just  considered,  that  the  assessing; 
officers  habitually  and  intentionally  assess  the 
shares  of  the  national  banks  higher  in  propor- 
tion to  their  actual  value  than  other  property 
generally,  and  especially  shares  in  other  corpo- 
rations. It  is  denied  in  the  answer  and  is  un- 
supported by  proof. 

It  is  also  alleged  that  the  Bank  is  taxed  a  con- 
siderable sum  for  its  real  estate,  and  that  in  as- 
sessing the  value  of  the  shares  no  deduction  Is 
made  on  that  account.  The  positive  testimony 
of  the  assessor  shows  that  such  deduction  was 
made. 

It  is  alleged  that  the  capital  of  the  Bank  is 
almost  entirely  invested  in  the  bonds  and  treas- 
ury notes  of  the  United  States,  and  the  shares 
only  represent  this  untaxable  investment.  The  [325] 
case  of  Van  Alien  v.  Attestors,  8  Wall.,  578  [70 
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U.  8.,  XVIII.,  2291,  settles  the  principle  that 
the  shares  of  the  national  banks  are  taxable  with- 
out regard  to  the  value  of  the  property  held  by 
the  bank  as  a  corporation,  having  exclusive  re- 
lation to  their  value.  The  very  point  here  made 
was  expressly  overruled  in  that  case. 

Acting  upon  these  principles,  the  circuit  court 
decreed  a  perpetual  injunction  as  to  those  share- 
holders who  had  proved  in  the  case  that,  at  the 
time  of  the  assessment,  they  owed  debts  which 
should  rightfully  have  been  deducted.  These 
were  four  in  number,  and  the  appeal  of  the  col- 
lector, Britton,  is  from  this  injunction.  The 
decree  in  that  respect  was  right  and  must  be  af- 
firmed. 

The  Bank  appeals  from  that  part  of  the  de- 
cree which  dismissed  the  bill  as  to  all  the  other 
shares.  This  was  because  no  evidence  was  giv- 
en that  any  other  shareholders  except  the  four 
above  referred  owed  any  debts  which  could 
have  been  deducted  from  the  value  of  the  shares. 
In  the  case  of  Hills  v.  Bank,  we  authorized  the 
court  on  return  of  the  case  to  permit  the  bank 
to  show  what  shareholders  had  such  indebted- 
ness in  some  appropriate  form.  It  is  not  neces- 
sary to  consider  whether  this  case  ought  to  be 
reversed  at  Che  instance  of  the  Bank  to  enable 
that  to  be  done  now,  for  it  is  stated  by  the  coun- 
sel of  the  Bank  in  their  printed  brief  that  the 
offer  was  made  to  them  to  have  a  reference  to  a 
master  to  take  testimony  on  this  point  before 
final  decree,  and  they  declined  to  accept  the 
privilege.  That  branch  of  the  decree  it,  therefore, 
affirmed  on  the  appeal  of  the  Bank. 

Mr.  Chief  Justice  Walte*  dissenting: 
I  cannot  agree  to  so  much  of  the  judgment  in 
this  case  as  affirms  that  part  of  the  decree  be- 
low appealed  from  by  Britton,  the  Treasurer. 
"  Credits  '*  are  but  one  of  a  number  of  kinds  of 
moneyed  capital.  They  represent,  in  theclassi- 
[326]  fication  of  taxable  property,  the  ordinary  debts 
due  to  a  person,  and  it  has  been  common  for  so 
long  a  time  in  the  States  to  measure  their  tax- 
able value  by  their  excess  over  like  debts  owing 
to  the  same  person  in  the  same  right,  that  I  can- 
not believe  it  was  the  intention  of  Congress,  in 
its  limitation  on  the  power  of  taxing  national 
bank  shares,  to  require  a  deduction  of  debts 
from  the  value  of  shares  when  such  a  deduction 
was  only  allowed  to  other  persons  from  this  one 
kind  of  moneyed  capital.  The  law  of  Indiana 
expressly  prohibits  deductions  from  the  value 
of  any  other  property  than  credits.  Ample  pro- 
vision is  made  for  the  taxation  of  all  other  mon- 
eyed capital  at  its  value  without  deduction,  the 
same  as  national  bank  shares.  In  Hepburn  v. 
School  Directors,  23  Wall., 485  [90  U.S..XXIII., 
1181,  this  court  said  "It  could  not  have  been 
the  intention  of  Congress  to  exempt  bank  shares 
from  taxation,  because  some  moneyed  capital 
was  exempt."  In  that  case  a  tax  on  bank  shares 
was  sustained  when,  by  law,  mortgages,  judg- 
ments, recognizances  and  moneys  owing  on  ar- 
ticles of  agreement  for  the  sale  of  lands  were 
not  taxable.  I  am  unable  to  distinguish  this 
case  in  principle  from  that.  The  exemption 
here  is  partial  only,  as  it  was  there. 

I  am  authorized:  to  say  that  Mr.  Justice  Gray 
concurs  in  this  dissent. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

See  16  Otto. 


KNICKERBOCKER  LIFE  INSURANCE  |350] 
COMPANY  of  New  York,  Flff.  in  Err., 
v. 

BARTHOLOMEW  FOLEY. 

(See  8.  C,  IS  Otto,  880-866.) 

Instruction  to  jury— intoxicating  liquors—tem- 
perate habits. 

1.  No  instruction  to  a  jury  should  be  given,  which 
assumes,  as  a  matter  of  fact,  that  which  is  not  con- 
ceded or  established  by  uncontradicted  proof. 

2.  Occasional  use  of  intoxicating  liquors  does  not 
render  one  a  man  of  intemperate  habits,  nor  will  an 
exceptional  case  of  excess  justify  the  application  of 
this  character  to  him. 

3.  Where  an  applicant  for  life  insurance,  in  the  ap- 
plication, in  answer  to  a  question  whether  the  as- 
sured was  and  had  always  been  of  temperate  habits, 
answered  "  yes,"  it  was  not  error  in  the  court  to  in- 
struct the  jury  that  if  the  habits  of  the  insured,  "in 
the  usual,  ordinary  and  every -day  routine  of  his  life 
were  temperate,"  the  representations  made  are  not 
untrue,  within  the  meaning  of  the  policy,  although 
he  may  have  had  an  attack  of  delirium  tremens  from 
an  exceptional  over-indulgence. 

[No.  212.] 

Submitted  Mar.  3,  1882.    Decided  Apr.  S,  1882. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina. 

Statement  of  the  case  by  Mr.  Justice  Field: 

In  January,  1872,  the  plaintiff  in  the  court 
below  obtained  from  the  Knickerbocker  Life 
Insurance  Company,  of  the  City  of  New  York, 
a  policy  of  insurance  for  $5,000,  on  the  life  of 
one  Badenhop,  his  debtor  to  that  amount. 
The  premium  required  at  the  time  and  the  an- 
nual premiums  stipulated  were  paid.  The  prof- 
its arising  upon  them  entitled  the  assured  in 
May,  1873,  to  a  further  insurance  on  the  life  of 
his  debtor,  to  the  amount  of  $36.08;  and  in 
June,  1874,  to  the  amount  of  $39.36;  and  poli- 
cies for  these  sums  were  issued  to  him. 

Badenhop  died  in  January,  1875;  but  the  as- 
sured, being  ignorant  of  the  fact,  paid  the  next  13511 
annual  premium.  The  present  action  is  brought 
to  recover  the  amount  of  the  policies  and  of  the 
premium  overpaid,  with  interest.  It  was  com- 
menced in  a  court  of  the  State,  and  upon  appli- 
cation of  the  Company  was  removed  to  the  Cir- 
cuit Court  of  the  United  States.  The  complaint 
alleges  the  issue  of  the  policies,  the  interest 
in  them  of  the  plaintiff,  the  death  of  the  debtor 
whose  life  was  insured,  the  notice  and  proof 
thereof  furnished  to  the  Company,  the  fulfill- 
ment by  the  plaintiff  and  the  deceased  of  "all 
the  conditions"  of  the  policies,  the  amount  due, 
and  its  non-payment.  It  also  alleges  the  pay- 
ment of  the  annual  premium  after  the  death  of 
the  insured.  A  copy  of  the  policies  is  annexed  to 
the  complaint.  The  first  policy  declares  that  it  is 
issued  upon  the  express  condition, that  the  appli- 
cation on  file  in  the  office  of  the  Company  is  an 
express  warranty  of  the  truth  of  the  answers  and 
statements  contained  in  it,  and  that,  if  they  are 
in  any  respect  untrue.the  policy  is  to  be.  void  and 
of  no  effect  to  anyone.  The  additional  policies 
declare  that  they  are  subject  to  the  same  condi- 
tions as  the  first  one. 

In  its  answer  the  Company  admits  the  issue 
of  the  policies  and  the  payment  of  the  premiums 
mentioned,  but  sets  up,  among  other  things,  as 
a  defense,  that  the  plaintiff  and  the  insured  did 
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not  make  true  and  correct  answers  and  state- 
ments to  certain  questions  contained  in  the  ap- 
plication for  the  first  policy,  in  this:  that  to  the 
question,  "  Is  the  party  of  temperate  habits? 
Has  he  always  been  so?"  the  answer  given  was 
"  Yes,"  when,  in  fact,  the  insured  was  a  man 
of  intemperate  habits,  thus  concealing  by  the 
answer  his  true  habits,  and  making  a  false  state- 
ment concerning  them;  whereby  the  policy  be- 
came void. 

On  the  point  thus  raised,  whether  the  an- 
swers given  as  to  the  habits  of  the  insured 
were  true  or  false,  the  testimony  offered  was 
conflicting.  On  the  part  of  the  Company,  one 
witness  testified  that  in  1871,  and  in  the  early 
part  of  1872,  lie  was  the  family  physician  of  Ba- 
denhop; that  at  that  time  Badenhop  was  drink- 
ing hard;  that  during  that  year  he  had  attended 
bim  for  delirium  tremens,  and  once  or  twice 
for  indisposition,  produced,  "as  he  thought," 
from  the  excessive  use  of  intoxicating  drink; 
and  that  he  "regarded  "  him  as  a  man  of  intem- 
perate habits.  But  on  his  cross-examination, 
1 352 1  he  admitted  that  he  did  not  know  Badenhop 
intimately , had  no  relations  with  him  other  than 

f>rofessional,and  saw  him  only  when  he  attended 
am  professionally,  or  met  him  occasionally  in 
the  street.  Two  other  witnesses  testified  for  the 
Company — one,  that  he  was  intimate  with  Ba- 
denhop; the  other,  that  he  had  known  him  for 
several  years — and  that  he  was  a  very  intem- 
perate man;  that  they  had  frequently  seen  him 
under  the  influence  of  liquor;  but  neither  of 
them  stated  when  his  acquaintance  commenced, 
whether  before  or  after  the  policy  was  issued. 

On  the  part  of  the  plaintiff  several  witnesses 
were  called,  Who  had  known  Badenhop  inti- 
mately for  many  years,  their  acquaintance  with 
him  commencing  before  the  policy  was  issued 
and  continuing  afterwards,  and  one  of  whom 
had  been  his  partner  in  1869  and  1870;  and  they 
all  testified  unqualifiedly  to  his  being  a  man  of 
temperate  habits. 

The  defendant  requested  the  court,  among 
other  things,  to  instruct  the  jury:  "  That  where, 
in  a  question  whether  the  party  assured  is  one 
of  temperate  habits  at  the  time  when  he  seeks 
to  be  insured,  and  has  always  been  so,  witnesses 
testify,  from  their  own  knowledge  of  the  party 
and  his  habits,  that  he  was  not  of  temperate 
habits,  their  testimony  is  entitled  to  greater 
consideration  by  a  jury  than  witnesses  who  tes- 
tify otherwise,  because  they  have  not  seen  or 
known  of  such  habits  as  are  testified  to  by  those 
who  declare  that  he  was  not  a  person  of  tem- 
perate habits." 

This  instruction  the  court  refused  to  give,  and 
an  exception  was  taken.  The  court,  among 
other  things,  instructed  the  jury  that  all  the 
representations  in  the  application  for  the  policy 
of  insurance  are  warranties  that  such  repre- 
sentations are  true,  and  that  if  they  find  from 
the  evidence  that  the  habits  of  the  insured,  at 
the  time  of  or  at  any  time  prior  to  the  applica- 
tion, were  not  temperate,  then  the  answers  made 
by  him  to  the  questions,  "Are  you  a  man  of  tem- 
perate habits?"  "  Have  you  always  been  so?" 
were  untrue,  and  the  policy  is  void ;  but  that  if 
they  find  that  his  habits  in  the  usual,  ordinary 
and  every -day  routine  of  his  life  were  temperate, 
then  such  representations  were  not  untrue  with- 
|353]  fa  the  meaning  of  the  policy,  although  they 
may  find  that  he  had  an  attack  of  delirium  tre- 
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mens  resulting  from  an  exceptional  indulgence 
in  drink  prior  to  the  issue  of  the  policy;  and 
that  the  burden  of  proof  is  upon  the  defendant 
to  show  the  breach  of  any  warranty  in  the  pol- 
icy. To  the  charge  the  defendant  excepted. 
The  jury  found  for  the  plaintiff,  and  upon  its 
verdict  judgment  was  entered;  to  review  which 
the  case  is  brought  to  this  court  on  a  writ  of 
error. 

Messrs.  A.  G.  Magrath  and  James  Lowndes, 
for  plaintiff  in  error. 

Messrs.  Bryan  <£  Bryan  and  J.  N.  Nathans, 
for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  instruction  requested  by  the  defendant, 
treating  it  as  applicable  to  the  case  at  bar,  and 
not  as  containing  a  mere  abstract  proposition  of 
law,  is  open  to  several  objections. 

In  the  first  place,  it  assumes  that  there  was  a 
difference  in  the  sources  of  knowledge  of  the 
witnesses  in  the  case;  which  was  not  the  fact. 
All  of  them  testified  from  their  observation  of 
the  conduct  of  the  deceased;  and  the  jury  would 
properly  give  weight  to  the  testimony,  not  ac- 
cording to  the  positiveness  of  the  averments  of 
the  witnesses  as  to  their  knowledge;  but,  other 
considerations  being  equal,  according  to  their 
opportunities  of  observation  of  the  deceased's 
conduct,  and  the  aimer  in  which  those  oppor- 
tunities had  been  improved.  No  witness  testi- 
fied, from  his  own  knowledge,  that  the  deceased 
was  of  intemperate  habits  at  the  time  he  ap- 
plied for  the  insurance,  and  that  he  had  always 
been  so.  No  instruction  should  be  given  which 
thus  assumes,  as  a  matter  of  fact,  that  which  is 
not  conceded  or  established  by  uncontradicted 
proof.  Ins.Vo.  v.  Baker,  94  U.S.,  610  [XXTV.. 
268]. 

In  the  second  place,  the  instruction  requested 
does  not  present  the  law  with  entire  accuracy. 
Whether  the  testimony  of  the  persons  alleging 
knowkdge  is  entitled  to  greater  consideration 
than  that  of  persons  asserting  opinions,  mainly 
depends  upon  the  subjects  with  respect  to  which 
the  testimony  is  given.  If  the  subject  be,  as  in 
this  case,  the  habits  of  a  party,  affirmations  of 
knowledge  will  be  weighed  with  reference  to 
the  opportunities  of  the  witnesses  to  obtain  the 
knowledge  they  assert.  If  they  are  not  intimate  1 354  ] 
with  him,  and  see  him  only  occasionally,  the  as- 
sertion of  knowledge  of  his  habits,  however 
strong,  will  amount  to  no  more  than  the  asser- 
tion of  an  opinion,  and  will  not  be  entitled  to 
equal  weight  with  less  positive  testimony  of  oth- 
er witnesses  founded  upon  a  more  extended  ac- 
quaintance. 

In  the  third  place,  the  instruction  requested 
omits  the  consideration  of  the  character  of  the 
witnesses,  as  an  element  in  determining  the 
weight  to  be  given  to  their  testimony.  The  force 
of  testimony  often  depends  as  much  upon  the 
intelligence  and  judgment  of  the  witnesses,  dis- 
closed by  their  manner  of  testifying,  as  upon 
confidence  in  their  general  veracity. 

The  charge  given  by  the  court, as  stated  above, 
correctly  presented  the  law  of  the  case.  The 
question  was  as  to  the  habits  of  the  insured. 
His  occasional  use  of  intoxicating  liquors  did 
not  render  bim  a  man  of  intemperate  habits,  nor 
would  an  exceptional  case  of  excess  justify  the 
application  of  this  character  to  him.   An  attack 
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of  delirium  tremens  may  sometimes  follow  a 
single  excessive  indulgence.  Doctor  Ray,  in  his 
treatise  on  Medical  Jurisprudence,  says  that, 
though  it  most  commonly  occurs  in  habitual 
drinkers,  after  a  few  days  of  total  abstinence 
from  spirituous  liquors,  it  may  be  the  immedi- 
ate effect  of  an  excess  or  series  of  excesses  in 
those  who  are  not  habitually  intemperate  as  well 
as  in  those  who  are.  Sec.  545.  In  the  Ameri- 
can Encyclopaedia,  under  the  head  of  "Delirium 
Tremens,"  it  is  stated,  that  it  "sometimes  makes 
its  appearance  in  consequence  of  a  single  de- 
bauch ;"  though  commonly  it  is  the  result  of  pro- 
tracted or  long  continued  intemperance.  Vol. 
V.  ,p.  782. 

When  we  speak  of  the  habits  of  a  person,  we 
refer  to  bis  customary  conduct,  to  pursue  which 
he  has  acquired  a  tendency,  from  frequent  repe- 
tition of  the  same  acts.  It  would  be  incorrect 
to  say  that  a  man  has  a  habit  of  anything  from 
a  single  act.  A  habit  of  early  rising,  for  exam- 
ple, could  not  be  affirmed  of  one  because  he  was 
once  seen  on  the  streets  in  the  morning  before 
the  sun  had  risen;  nor  could  intemperate  habits 
[355]  be  imputed  to  him  because  his  appearance  and 
actions  on  that  occasion  might  indicate  a  night 
of  excessive  indulgence.  The  court  did  not, 
therefore,  err  in  instructing  the  jury  that  if  the 
.habits  of  the  insured,  ".in  the  usual,  ordinary 
and  everyday  routine  of  his  life  were  temper- 
ate," the  representations  made  are  not  untrue, 
within  the  meaning  of  the  policy,  although  he 
may  have  had  an  attack  of  delirium  tremens 
from  an  exceptional  over-indulgence.  It  could 
not  have  been  contemplated  from  the  language 
used  in  the  policy  that  it  should  become  void 
for  an  occasional  excess  by  the  insured,  but  only 
when  such  excess  had  by  frequent  repetitions  be- 
come a  habit.  And  the  testimony  of  the  wit- 
nesses, who  had  been  intimate  v.ith  him  for 
years,  and  knew  his  general  habits,  may  well 
have  satisfied  the  iury  that,  whatever  excesses 
he  may  at  times  have  committed,  he  was  not 
habitually  intemperate. 
Judgment  affirmed. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  XL  8. 


[423]     ALFRED  MARCH  AND,  Ftf.  in  Err., 

v. 

HENRY  FRELL8EN. 
(See  S.  C.  15  Otto,  428-480.) 
Surety  on  appeal — liability  of— satisfaction. 

1.  The  surety  in  a  bond  for  appeal  from  an  order 
directing  a  writ  of  seisure  and  sale  by  virtue  of  ar- 
ticles 575  and  579  of  the  Louisiana  Code  of  Practice, 
to  bound  for  the  debt  for  which  the  writ  had  issued, 
tf  stunned  on  appeal. 

2-  The  validity  of  a  judgment  cannot  be  ques- 
tioned collaterally  for  errors  which  do  not  affect  the 
Jurisdiction  of  the  court  which  rendered  It. 

8.  The  satisfaction  of  a  bond  for  an  appeal  on  one 
note  cannot  be  a  satisfaction  of  another  bond  for 
another  appeal  on  a  different  note. 

[No.  386.] 
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Argued  Mar.  22, 1882.    Decided  Apr.  S,  1882. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

Statement  of  the  case  by  Mr.  Justice  Woods: 
On  December  81,  1868  Henry  Frellsen,  the 
defendant  in  error,  sold  to  one  Daniel  Fairex  a 
plantation  in  St.  Charles  Parish,  in  the  State  of 
Louisiana,  for  the  consideration  of  $138,000, 
$8,000  of  which  Fairex  paid  in  cash,  and  the 
residue  he  agreed  to  pay  in  eleven  annual  in- 
stallments, bearing  interest  and  falling  due  re- 
spectively on  the  first  of  May  in  every  year  for 
eleven  years.  He  executed  and  delivered  to 
Frellsen  his  promissory  notes  for  the  principal 
of  these  deferred  payments,  and  also  notes  for 
the  interest  to  accrue  thereon.  In  the  authen- 
tic act  by  which  Frellsen  conveyed  the  property 
to  Fairex  he  reserved  his  vendor's  privilege. 

On  May  19, 1869,  Frellsen  applied  to  the  Sev- 
enth District  Court  of  the  Parish  of  Orleans  for 
an  order  of  seizure  and  sale,  to  be  directed 
against  the  plantation  sold  by  him  to  Fairex, to 
satisfy  the  two  notes  given  for  the  installment 
of  the  purchase  money  which  fell  due  on  May 
1,  1869,  one  for  $11,000,  principal  money,  ana 
the  other  for  $5,390, interest.  The  court  directed 
the  writ  to  issue  as  prayed  for.  The  execution 
of  the  writ  was  suspended  by  an  appeal  taken 
by  Fairex  to  the  Supreme  Court  of  the  State. 
The  bond  for  the  appeal  was  in  the  penalty  of 
$26,000,  and  the  plaintiff  in  error,  Alfred  March- 
and,  was  the  surety.  The  condition  of  the 
bond  was  as  follows:  "  Now  the  condition  of 
the  above  obligation  is  such  that  the  above 
bound  D.  Fairex  shall  prosecute  this  appeal  and  1424] 
shall  satisfy  whatever  judgment  may  be  ren- 
dered against  him,  or  that  the  same  shall  be  sat- 
isfied by  the  proceeds  of  the  sale  of  his  estate, 
real  or  personal,  if  he  be  cast  in  the  appeal ; 
otherwise,  that  the  said  Marchand,  surety, shall 
be  liable  in  his  place."  The  Supreme  Court  af- 
firmed the  order  of  the  seventh  district  court 
directing  the  writ  of  seizure  and  sale  to  issue, 
and  gave  judgment  against  Fairex  for  ten  per 
cent  on  the  amount  of  the  two  notes  which  were 
the  basis  of  the  writ  of  seizure  and  sale,  on  ac- 
count of  his  frivolous  appeal. 

While  the  appeal  just  mentioned  was  pending 
in  the  Supreme  Court  of  the  State,  the  two  notes, 
one  for  $11,000,  principal,  and  the  other  for 
$4,620,  interest,  given  by  Fairex  for  the  install- 
ment of  the  purchase  money,  maturing  May  1, 

1870,  became  due  and  were  not  paid.  There 
upon  Frellsen,  on  May  18,  1870,  filed,  in  the 
Fifth  District  Court  for  the  Parish  of  Orleans, 
his  petition  for  an  order  of  seizure  ar  d  sale,  di 
rected  against  the  same  plantation, to  satisfy  the 
two  notes  last  mentioned.  On  the  same  day  the 
court  made  the  order  as  prayed  for.  On  May 
26, 1870,  Fairex  appealed  to  the  State  Supreme 
Court  from  this  order  also,  and  gave  bond  for 
the  appeal  in  the  penalty  of  $23,000.  Marchand , 
the  plaintiff  in  error,  was  surety  on  this  bond 
also.  It  was  conditioned  precisely  as  the  bond 
for  the  former  appeal. 

Fairex,  the  defendant,  died  on  August  26, 

1871,  and  the  administratrix  of  bis  estate  was 
made  party  to  the  appeal  in  the  Supreme  Court. 

On  January  19,  1874,  the  Supreme  Court  of 
the  State  made  the  following  decree  upon  this 
appeal:  "The  court,  therefore,  orders  that  the 
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plaintiff  and  appellee  recover  from  the  defend- 
ant $600  as  damages  for  a  frivolous  appeal,  and 
that  the  appeal  be  dismissed  at  the  costs  of  the 
appellant. 

While  the  appeal  from  the  fifth  district  court 
was  pending  in  the  Supreme  Court,  that  court 
having  affirmed  the  order  of  seizure  and  sale 
made  by  the  seventh  district  court,  Frellsen,  on 
November  28,  1871,  applied  to  the  last  named 
court  for  an  alio*  order  of  seizure  and  sale,  to 
satisfy  the  two  notes  which  matured  May  1, 
1869,  the  amount  due  on  which  was  $16,890. 
The  court  directed  the  writ  to  issue,  and  by 
virtue  of  it  the  plantation  was  sold  by  the  sheriff 
to  Frellsen,  the  original  vendor,  for  $40,000. 
This  sum,  by  order  of  the  court,  was  applied 
■pro  rata  to  all  the  notes  for  the  purchase  money 
of  the  plantation  remaining  unpaid.  After  the 
notes  which  were  the  basis  of  the  proceedings 
in  the  fifth  district  court  were  thus  credited, 
there  remained  due  thereon  the  sum  of  $8,595, 
and  after  the  credit  was  applied  to  the  notes 
[  4 2 5 1  which  were  proceeded  on  in  the  seventh  district 
court,  there  remained  due  thereon  the  sum  of 
$13,842. 

On  May  21,  1872,  a  rule  was  taken  on  Mar- 
chand  in  the  seventh  district  court  to  hold  him 
liable  upon  the  bond  for  the  appeal  taken  from 
that  court.  Judgment  was  demanded  against 
him  on  the  bond  for  the  balance,  $13,842,  due 
on  the  notes  which  had  been  proceeded  on  in 
that  court ;  and  for  $1,689,  the  judgment  for 
damages  for  the  frivolous  appeal,  rendered  by 
the  Supreme  Court.  Upon  the  trial  of  this  rule 
the  seventh  district  court  entered  judgment 
against  March  and  for  $1,689,  the  damages  for 
the  frivolous  appeal,  and  for  interest  and  costs, 
amounting  to  $1,900,  and  dismissed  the  rule  as 
to  the  residue  of  Frellsen's  demand.  The  sum 
of  $1,900,  which  March  and  was  condemned  to 
pay,  was  paid  by  him  on  December  8, 1878,  and 
accepted  by  Frellsen  in  full  satisfaction  of  the 
judgment  rendered  as  aforesaid. 

After  all  these  proceedings,  on  May  8, 1876, 
Frellsen  took  a  rule  upon  Marchand  in  the  fifth 
district  court,  in  which  it  was  alleged  that  there 
was  due  on  the  demand  of  Frellsen  against 
Fairex,  upon  which  Frellsen  had  obtained  the 
order  for  seizure  and  sale  in  that  court,  the 
sum  of  $8,595, with  interest  at  the  .»te  of  8  per 
cent  per  annum  from  February  8,  1872 ;  that 
the  property  of  Fairex  subject  to  executory 
judgment  had  been  sold  pursuant  to  an  order 
and  judgment  of  the  seventh  district  court, 
and  that  no  other  property  of  Fairex  could  be 
found  by  the  sheriff  to  satisfy  said  demand; 
that  Fairex  was  dead  and  his  estate  insolvent; 
and  requiring  Marchand  to  show  cause  why 
he  should  not  be  condemned,  by  reason  of  his 
suretyship  on  the  bond  for  the  appeal  from  the 
order  of  seizure  and  sale  made  by  that  court,  to 
pay  said  balance  of  $8,595,  with  interest,  and 
$500,  the  damages  adjudged  by  the  Supreme 
Court  for  a  frivolous  appeal.  This  suit  was  re- 
moved, by  Marchand  to  the  United  States  Cir- 
cuit Court  for  the  District  of  Louisiana. 

Upon  the  hearing  of  this  rule  in  the  circuit 
court  it  was  made  absolute,  and  judgment  was 
rendered  against  Marchand  for  $ 8,595,  as  due 
on  the  notes  upon  which  the  writ  of  seizure 
and  sale  had  been  ordered  in  the  fifth  district 
court,  with  interest  thereon,  and  also  for  the 
sum  of  $500,  the  damages  awarded  against 
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Fairex  by  the  Supreme  Court  for  his  frivolous 
appeal 

This  writ  of  error  is  prosecuted  to  review  that 
judgment. 

Ma*rt.  Philip  Phillips  and  W.  Hmllett 
Phillips,  Samuel  P.  Blanc  and  H.  Q.  Morgan. 
for  defendant  in  error. 

Meter*.  Durant  &  Hornor,  for  plaintiff  in 

error. 

Mr.  Justice  Woods  delivered  the  opinion  of  [426] 
the  court: 

The  first  contention  of  the  plaintiff  in  error 
is  that  the  court  below  erred  in  the  construc- 
tion which  it  gave  to  the  appeal  bond  executed 
by  Marchand  for  the  appeal  taken  by  Fairex 
from  the  order  of  the  fifth  district  court.  He 
insists  that  the  obligation  assumed  by  Marchand 
when  he  executed  this  bond  was  to  pay  for  the 
use  and  detention  of  the  property  pending  the 
appeal,  just  damages  for  delay,  costs  of  suit, 
and  cost  and  interest  on  the  appeal,  and  that  he 
did  not  bind  himself  to  pay  the  debt  to  satisfy 
which  the  writ  of  seizure  and  sale  was  ordered. 

We  find  no  warrant  for  this  construction  of 
the  bond  in  the  decisions  of  the  Supreme  Court 
of  Louisiana,  which  interpret  the  articles  of 
the  Code  by  virtue  of  which  the  bond  was  ex- 
acted. 

Bonds  for  appeal  from  an  order  directing  a 
writ  of  seizure  and  sale  are  given  by  virtue  of 
the  provisions  of  articles  575  and  579  of  the 
Louisiana  Code  of  Practice.  Alley  v.  Haw  U torn, 
1  La.  Ann.,  122 ;  TourniUon  v.  Bailiff,  20  La. 
Ann.,  179;  State  v.  Judge,  22  La.  Ann.,  116. 

These  articles  are  as  follows: 

"Art.  575.  If  the  appeal  has  been  taken  with- 
in ten  days,  not  including  Sundays,  after  the 
judgment  has  been  notified  to  the  party  cast  in 
the  suit,  when  such  notice  is  required  by  law  to 
be  given,  it  shall  stay  execution  and  all  other  pro- 
ceedings until  definitive  judgment  be  rendered 
on  the  appeal;  provided  the  appellant  gives  his 
obligation  with  good  and  solvent  security,  re- 
siding within  the  jurisdiction  of  the  court,  in 
favor  of  the  clerk  of  the  court  rendering  the 
judgment,  for  a  sum  exceeding  by  one  hah*  the 
amount  for  which  the  judgment  was  given,  if 
the  same  be  for  a  specific  sum,  as  security  for 
the  payment  of  the  amount  of  such  judgment, 
in  case  the  same  is  affirmed  by  the  court  to  which 
the  appeal  is  taken.   *  *  * 

Art.  579.  In  the  appeal  bond  it  must  be  set 
forth  in  substance  that  it  is  given  as  security  1**7  J 
that  the  appellant  shall  prosecute  his  appeal, 
and  that  he  shall  satisfy  whatever  judgment 
may  be  rendered  against  him,  or  that  the  same 
shall  be  satisfied  by  the  proceeds  of  the  sale  of 
his  estate,  real  or  personal,  if  he  be  cast  in  his 
appeal,  otherwise,  that  the  surety  shall  be  liable 
in  his  place." 

It  is  evident  from  an  inspection  of  the  bond, 
which  is  the  basis  of  this  suit,  that  it  was  given 
under  these  articles. 

The  authentic  act  executed  by  both  Frellsen 
and  Fairex,  which  is  set  out  in  the  record,  where- 
by the  former  conveyed  the  plantation  to  the 
latter,  and  the  latter  agreed  that  the  plantation 
should  be  subject  to  the  vendor's  lien  for  the 
payment  of  the  notes  given  for  the  purchase 
money,  imported  a  confession  of  judgment  in 
favor  of  Frellsen  by  Fairex  for  the  amount  of 
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said  notes  respectively  aa  they  severally  fell 
due.  When,  therefore,  Fairex,  the  mortgagor, 
appealed  from  an  order  of  the  court  directing  a 
writ  of  seizure  and  sale  to  satisfy  such  of  the 
notes  as  were  then  due  and  unpaid,  he  suspend- 
ed the  execution  of  a  judgment  against  him,  and 
the  surety  on  the  appeal  bond  became  bound  for 
the  debt.  That  such  is  the  effect  of  the  bond 
for  appeal  in  cases  of  this  class  has  been  repeat- 
edly decided  by  the  Supreme  Court  of  Louis- 
iana. 

In  the  case  of  Whann  v.  Irwin,  27  La.  Ann., 
706,  that  court  said: 

"  It  is  contended  that  the  proceeding  against 
the  surety  was  premature,  as  only  the  property 
mortgaged  had  been  sold  under  the  writ,  and 
no  execution  had  been  issued  against  the  judg- 
ment debtor,  and  returned  nulla  bona.  If  this 
proposition  be  correct,  to  require  a  bond  for  an 
appeal  from  an  order  of  seizure  and  sale  is  an 
idle  form. 

Article  575  of  the  Code  of  Practice,  and  arti- 
cle 87  of  the  Revised  Statutes  of  1871,  justify 
the  mode  of  proceeding  in  this  case.  The  only 
execution  which  it  was  possible  for  the  judg- 
ment creditor  to  cause  to  be  issued,  was  issued 
and  returned  not  satisfied.  The  requirements 
of  the  law  were  substantially  complied  with. 
The  surety  knew  that  under  the  executory  proc- 
ess, no  other  property  could  be  sold  except  that 
which  was  included  in  the  mortgage,  and  when 
he  stopped  that  by  signing  the  appeal  bond,  he 
obligated  himself  to  pay  the  amount  of  the  judg- 
ment for  which  the  writ  had  issued,  if  affirmed 
on  appeal 

By  reason  of  the  nature  of  the  judgment  no 
execution  could  be  taken  out,  after  the  return 
of  the  order  of  seizure  and  sale,  which  could 
reach  the  property  of  the  debtor,  and,  there- 
fore, the  plaintiff  had  the  right  to  proceed 
against  the  surety  on  the  appeal  bond.  A  dif- 
ferent interpretation  of  the  law  would  make  of 
judicial  suretyship  a  mere  farce,  the  commence- 
ment rather  than  the  end  of  litigation." 

The  rule  thus  laid  down  was  re  affirmed  in 
the  case  of  Landry  v.  Victor,  80  La.  Ann., 
1041. 

So  in  Thompson  v.  G.  m,  not  reported,  it  was 
held  that  the  surety  on  i.  bond  given  for  a  sus- 
pensive appeal  from  an  order  of  seizure  and 
sale  is  liable  for  the  amount  of  the  mortgage 
claim  sued  on.  See,  Louque's  Digest,  title  Ap- 
peal III.,  ch.  4.  p.  89.  We  have  been  able  to 
find  no  conflicting  decisions. 

This  interpretation  of  the  local  law  and  of  the 
construction  of  bonds  executed  pursuant  to  its 
provisions,  is  binding  on  this  court  and  leaves 
no  ground  for  the  contention  of  the  plaintiff  in 
error  now  under  consideration,  to  stand  on. 

It  is  next  insisted  by  the  plaintiff  in  error, 
that  all  the  proceedings  in  the  fifth  district 
court,  in  which  the  bond  sued  on  in  this  case 
was  given,  were  absolutely  void  and,  therefore, 
that  the  bond  given  for  appeal  in  that  case  was 
also  void. 

The  reason  for  this  contention  is  stated  to  be, 
that  Frellson  having  begun  his  proceedings  for 
seizure  and  sale  in  the  seventh  district  court  on 
the  notes  which  matured  May  1,  1869,  the  in- 
stitution of  a  similar  proceeding  on  other  notes 
of  the  same  series,  subsequently  falling  due,  in 
the  fifth  district  court,  was  an  illegaland  op- 
pressive act.  It  is  asserted  that  *'  All  the  pro- 
See  15  Otto. 


ceedings  in  the  seventh  district  court  were  reg- 
ular and  legal, whilst  all  those  in  the  fifth  district 
court  were  null  and  void,  on  account  of  the  error 
produced  in  the  minds  of  the  Judges  of  the  Su- 
preme Court  and  the  fifth  district  court  by  the 
action  of  Frellsen  in  withholding  from  them 
knowledge  of  the  pendency  of  the  suit  in  the 
seventh  district  court." 

It  is  not  disputed  that  the  subject-matter  of 
the  proceedings  in  the  fifth  district  court  was 
within  the  jurisdiction  of  that  court  and  the 
parties  were  before  it.  Its  proceedings,  there- 
fore, however  erroneous,  cannot  be  null  and 
void.  In  passing  upon  this  point  it  is  only  nec- 
essary to  apply  the  rule  laid  down  by  this  court  f 42 9  ] 
as  an  axiom  of  the  law,  that  the  validity  of  a 
judgment  cannot  be  questioned  collaterally  for 
errors  which  do  not  affect  the  jurisdiction  of 
the  court  which  rendered  it.  Cooper  v.  Rey- 
nolds, 10  Wall.,  808  [77  U.  8.,  XIX.,  981]. 

The  complaint  of  the  defendant  in  error  seems 
to  be  this :  that  in  the  proceeding  in  the  fifth 
district  court,  Frellsen,  on  whose  appeal  bond 
he  became  surety,  had  a  good  defense  against 
the  order  or  judgment  rendered  in  that  case  if 
he  had  only  taken  the  trouble  to  make  it  But 
the  fact  that  he  did  not  make  it,  and  that  bis 
antagonist  did  not  make  it  for  him,  does  not 
render  the  judgment  void,  the  court  having  un- 
questioned jurisdiction  to  make  orders  for  seiz- 
ure and  sale,  and  the  mortgagor  being  present 
in  court  to  resist  it. 

The  plaintiff  in  error  further  insists  that  the 

Pment  by  him  on  December  8, 1878,  of  the 
gment  for  $1,900,  rendered  against  him  by 
the  seventh  district  court  upon  the  appeal  bond 
given  for  the  appeal  from  the  order  of  that 
court,  is  also  a  satisfaction  of  any  claim  on  the 
appeal  bond  signed  by  him  in  the  fifth  district 
court,  for  the  appeal  from  the  order  of  that 
court  allowing  the  writ  of  seizure  and  sale  for 
the  satisfaction  of  other  notes  of  Fairex. 

If,  as  decided  by  the  Supreme  Court  of  Lou- 
isiana, the  appeal  bond  in  such  cases  is  a  secu- 
rity for  the  payment  of  the  notes  on  which  the 
application  for  the  order  of  seizure  and  sale  is 
based,  it  is  plain  that  the  satisfaction  of  a  bond 
for  an  appeal  on  one  note  cannot  be  a  satisfac- 
tion of  another  bond  for  another  appeal  on  a 
different  note.  Each  note  is  a  separate  cause 
of  action,  and  the  satisfaction  of  one  does  not 
necessarily  imply  the  satisfaction  of  another. 

Lastly,  plaintiff  in  error  relies  on  article  8061 
of  the  code  of  1870  for  a  reversal  of  the  judg 
ment  below. 

That  article  declares :  "  The  security  is  dis- 
charged when,  by  the  act  of  the  creditor,  the 
subrogation  to  his  rights,  mortgages  and  privi- 
leges can  no  longer  be  operated  in  favor  of  the 
surety." 

The  defense  founded  on  this  article  is  thus 
set  forth  in  the  answer  filed  by  plaintiff  in  er- 
ror to  the  rule  taken  on  him  in  the  fifth  district 
court :  "  Said  plaintiff  has  by  his  acts  made  it 
impossible  and  placed  it  beyond  the  power  of 
respondent  to  satisfy  the  alleged  order  of  seiz- 
ure and  sale  herein,  or  the  alleged  decree  on  ap- 
peal therefrom;  that  said  plaintiff,  without  re-  -«ftl 
spondent's  consent,  has,  by  his  said  acts,  im-  I  *3°  I 
paired  respondent's  rights  to  subrogation,  and 
respondent  is  thereby  released  from  any  liabil- 
ity, if  any  existed,  which  is  denied." 

It  is  sufficient  to  say,  in  reply  to  this  con- 
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tention,  that  the  mortgage  to  which  the  plaint- 
iff in  error  claims  the  right  of  subrogation  has 
been  enforced,  and  the  proceeds  of  the  mort- 
gaged property  applied  pro  rata  to  the  satisfac- 
tion of  the  claim  for  which  be  is  surety.  If  be 
had  been  actually  subrogated  to  the  rights  of 
Frellsen,  under  the  mortgage,  he  could  have 
secured  nothing  more.  He  has  not  been  in- 
jured. He  has  lost  nothing  by  the  foreclosure 
of  tbe  mortgage.  It  has  resulted  to  his  advan- 
tage in  the  reduction  of  tbe  debt  for  which  he 
is  surety,  and  is  no  ground  for  his  discharge 
from  the  unpaid  balance. 

There  is  no  error  in  tbe  record.  The  judg- 
ment of  the  Circuit  Court  mutt,  tlwreforc,  be  af- 
firmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


BENJAMIN  8.  RUSSELL,  Appt., 
v. 

1*33]  JESSE  P.  FARLEY,  Receiver  of  the  St. 
Paul  and  Pacific  Railroad  Company. 

(See  8.  a,  15  Otto,  488-447.) 
DtK..   for  ootU— injunction — •ecuriiy— damages. 

1.  An  appeal  does  not  lie  from  a  decree  in  equity 
as  to  costs  merely. 

2.  Tbe  circuit  court,  where  no  undertaking  has 
been  required  on  an  injunction,  has  no  power  to 
award  damages  sustained  by  either  party  in  conse- 
quence of  the  litigation,  except  by  making  a  decree 
as  to  the  costs  of  the  suit. 

8.  As  a  condition  of  granting  an  injunction  to 
stay  proceedings  at  law,  tbe  court  may  require  tbe 

filalntlff  to  enter  Into  an  undertaking  as  to  damages 
a  the  event  of  the  injunction  proving  to  have  been 
wrongly  granted,  and  the  court  has  the  power  to 
mitigate  the  terms  imposed,  or  to  relieve  from  them 
altogether. 

4.  when  the  court  sees  no  Just  cause  for  super- 
seding or  suspending  the  effect  of  an  Injunction 
bond,  the  party  for  whose  benefit  it  was  given  will 
be  entitled  to  an  assessment  of  damages, which  may 
be  ascertained  by  reference  or  otherwise,  as  the 
court  may  direct,  or  It  may  leave  the  parties  to  an 
action  at  law. 

[No.  168.] 

Argued  Dee.  6,  1881.       Decided  Apr.  S,  1882. 

APPEALfrom  the  Circuit  Court  of  theUnited 
States  for  tbe  District  of  Minnesota, 
The  case  is  stated  by  tbe  court. 
Messrs.  Thomas  H.  Hubbavrd  and  Rioh- 
avrd  L.  Aahhurat,  for  appellant. 

Messrs.  J.  D.  V.  Heard  and  Henry  J.  Horn, 
for  appellee. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  case  comes  before  us  by  appeal  from  a 
decree  of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Minnesota,  in  a  case  in  eq- 
uity wherein  Jesse  P.  Farley,  as  Receiver  of 
certain  branch  lines  of  the  St.  Paul  and  Pacific 
Railroad  Company,  and  of  all  lands  and  other 
property  appurtenant  thereto,  was  complainant, 
and  the  firm  of  De  Graff  &  Co.,  the  Northern 
Pacific  R.  R.  Co.,  the  Lake  Superior  and  Miss. 

Not*.— Error,-  the  court  wttt  not  review  the  cKs- 
erttionary  action  of  the  court  below.  Bee  note  to  Bar- 
row v.  UW,  64  U.  8.  (18  How.),  64. 
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R  R.  Co.,  B.  S.  Russell,  G.  W.  Cass,  Receiver 
of  the  Northern  Pacific  R.  R  Co.,  and  C.  W. 
Mead,  General  Manager  of  said  Company,  were 
defendants.  The  complainant  was  appointed 
Receiver  August  1st,  1878,  by  the  circuit  court 
in  a  foreclosure  suit  brought  by  John  S.  Ken- 
nedy and  others,  trustees  under  a  mortgage  giv- 
en by  the  St  Paul  and  Pacific  R.  R.  Co.  to  se- 
cure $15,000,000  of  bonds  issued  by  a  subsidi- 
ary corporation  called  tbe  First  Division  of  the 
St.  Paul  and  Pacific  R.  R  Co.,  which  had  a  [434] 
contract  to  build  the  railroad,  and  a  lease  of  the 
road  for  ninety-nine  years.  Amongst  tbe  assets 
supposed  by  the  Receiver  to  be  subject  to  this 
mortgage  was  certain  railroad  iron,  which  had 
been  purchased  in  England  with  the  money 
raised  by  the  sale  of  the  bonds,  to  wit:  1,700  tons 
lying  at  Glyndon,  on  the  line  of  the  road,  and. 
1,000  tons  at  Duluth,  claimed  by  De  Graff  and 
Co.,  and  1860  tons  at  Duluth,  claimed  by  B.  8. 
Russell;  that  at  Duluth  being  mostly  held  in 
the  custom-house  for  unpaid  duties,  but  some 
of  it  being  about  to  be  reshipped.  The  bill  in 
this  case  was  filed  by  the  Receiver  in  the  State 
District  Court  for  the  County  of  Ramsey  on  tbe 
21st  of  June,  1875,  seeking  to  set  aside  the  re- 
spective transfers  of  iron  by  virtue  of  which 
De  Graff  &  Co.  and  Russell  claimed  to  hold  it, 
and  for  an  injunction  to  restrain  them  from  re- 
moving it,  or  taking  it  from  the  custom-house. 

By  a  statute  of  Minnesota  it  is  declared  that, 
"  When  no  special  provision  is  made  by  law  a& 
to  security  upon  injunction,  the  court  or , 
allowing  the  writ  shall  require  a  bond  on  1 
of  the'  party  applying  for  such  writ,  in  a  sum 
not  less  than  $250,  executed  by  him  or  some 
person  for  him,  as  principal,  together  with  one 
or  more  sufficient  sureties,  to  be.  approved  by 
said  court  or  judge,  to  the  effect  that  the  party 
applying  for  the  writ  will  pay  the  party  en- 
joined or  detained  such  damages  as  he  sustains 
by  reason  of  the  writ,  if  the  court  finally  decide 
that  the  party  was  not  entitled  thereto.  The 
damages  may  be  ascertained  by  a  reference  or 
otherwise  as  the  court  shall  direct."  2  Biss., 
8tat.,  806,  sec.  121. 

On  filing  the  bill  in  this  cause,  the  complain- 
ant (the  said  Receiver)  obtained  a  temporary  in- 
junction upon  giving  to  the  defendants  a  bond 
in  the  penalty  of  $10,000,  with  the  following 
condition,  to  wit:  "  Whereas,  tbe  said  plaintiff  is 
about  to  apply  to  this  court  for  a  temporary  in- 
junction enjoining  and  restraining  the  defend- 
ants, and  each  of  them,  from  shipping,  remov- 
ing, selling,  hypothecating,  transporting,  inter- 
fering or  intermeddling  with  4,560  tons  of  iron 
rails  now  lying  at  Glyndon  and  Duluth,  Min-  |435] 
nesota,  or  any  part  thereof;  Now,  therefore,  if 
the  plaintiff  will  pay  the  parties  enjoined  by 
such  writ,  or  detained  thereby,  such  damages 
as  they  or  either  or  any  of  them  may  sustain  by 
reason  of  the  writ,  if  the  court  finally  decide 
that  the  party  was  not  entitled  thereto,  the 
above  obligation  shall  be  void,  else  of  full  force 
and  virtue." 

De  Graff  &  Co.  having  by  consent  rebonded 
1,000  tons  of  tbe  iron  claimed  by  them,  the  court 
on  the  11th  of  August,  1875,  required  a  further 
bond  from  the  complainant  in  the  sum  of 
$79,000,  the  condition  of  which  was  as  follows, 
to  wit:  Whereas,  an  injunction  has  heretofore 
been  granted  in  this  court  enjoining  and  re- 
straining the  said  defendants,  and  each  of  them, 
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from  shipping,  removing,  selling,  h, 
ing,  transferring  or  interfering  or  intermed- 
dling with  4,600  tons  of  iron  rails  now  lying  at 
Glyndon  and  Duluth,  Minnesota,  or  any  part 
thereof  ;  and  whereas,  said  injunction  is  still  in 
force  and  effect  except  as  to  1,000  tons  of  said 
iron,  claimed  by  said  De  Graff  &  Co.,  at  Duluth 
aforesaid;  and  whereas,  the  said  court  has  or- 
dered, as  .  a  condition  for  the  continuance  of 
said  injunction,  that  the  plaintiff  execute  to  the 
defendants  herein  a  bond  in  the  sum  of  $79,000, 
in  addition  to  the  bond  for  $10,000  heretofore 
given  by  the  plaintiff  on  the  issuance  of  the  in- 
junction Now,  therefore,  if  the  plaintiff  will 
pay  the  parties  enjoined  by  such  injunction, 
or  detained  thereby,  such  damages  as  they,  or 
either  or  any  of  them,  may  sustain  by  reason  of 
such  injunction,  if  the  court  finally  decide  that 
the  party  was  not  entitled  thereto,  the  above 
obligation  shall  be  void,  else  of  full  force  and 
virtue." 

The  defendants  severally  answered  the  bill, 
and  on  the  first  of  March,  1876,  on  application 
of  the  complainant,  the  cause  was  removed  to 
the  Circuit  Court  of  the  United  States  for»the 
District  of  Minnesota.  After  taking  a  large 
amount  of  evidence,  it  was  brought  to  a  hear- 
ing, and  on  the  18th  of  October,  1877,  a  final 
decree  was  made  dismissing  the  bill  as  to  De 
Graff  &  Co.  without  costs  to  either  party.  As 
to  the  defendant,  Russell,  who  was  charged  with 
holding  1,860  tons  of  the  iron,  it  appeared  that 
he  was  acting  as  agent  for  William  G.  More- 
head,  who  was  trustee  or  agent  for  the  First 
Division  Company  in  procuring  the  iron  and 
carrying  on  the  work  of  construction,  and  who 
had  sold  to  De  Graff  &  Co.,  subcontractors, 
the  iron  claimed  by  them,  in  part  payment  of 
moneys  due  them  for  work;  and  had  pledged  a 
14361  Pprtion-  °f  tne  1.860  tons  of  iron  (claimed  by 
I  1  Russell)  to  pay  Jay  Cooke  &  Co.  for  advances 
of  money,  ana  Jay  Cooke  &  Co.  had  pledged 
and  sold  it  to  the  United  States  (the  Navy  De- 
partment) for  a  debt  due  to  it.  Some  1,090  tons 
of  the  1,860  tons  in  question,  remained  at  Du- 
luth unsold,  and  this  was  claimed  by  Edward 
M.  Lewis,  trustee  in  bankruptcy  of  Morehead; 
but  the  court  held  that  it  was  subject  to  the 
mortgage,  and  that  the  receiver  was  entitled  to 
it.  The  decree  on  this  part  of  the  case  was  as 
follows,  to  wit: 

"  It  is  also  further  ordered,  adjudged  and  de- 
creed, that  the  said  Farley,  as  Receiver,  as 
against  the  defendant  B.  8.  Russell,  and  against 
the  defendant  Edward  M.  Lewis,  trustee  in 
bankruptcy  of  William  G.  Morehead  and  others, 
is  entitled,  for  the  benefit  of  the  trust  which  he 
represents,  to  all  the  iron  rails  in  controversy 
herein  not  sold  to  De  Graff  &  Co.,  and  not 
pledged  and  sold  to  the  Navy  Department; 
which  said  iron  rails,  subject  to  the  customs 
duties  to  the  United  States,  thus  decreed  to  the 
said  Farley  as  Receiver,  he  is  authorized  to  use 
in  the  construction  of  the  said  extension  lines 
or  to  sell  at  the  best  prices  and  on  the  best  terms 
practicable,  and  apply  the  net  proceeds  thereof 
to  the  credit  of  the  mortgage,  dated  April  1, 
1871,  executed  by  the  St.  Paul  and  Pacific  R 
R  Co.  to  Horace  Thompson,  George  L.  Becker, 
and  William  G.  Morehead,  trustees,  who  in  the 
said  trust  have  been  succeeded  by  the  said  Wet- 
more,  Pearaal  and  Denny  as  trustees,  and  which 
mortgage  is  now  being  foreclosed  in  this  court, 
See  15  Otto. 


neither  party  as  against  the  other  to  recovet 
costs  or  damages.  It  is  further  adjudged  and 
decreed,  that  all  transfers  of  the  1,860  tons  of 
iron  in  controversy  herein  claimed  by  defend 
ant  Russell  from  William  G.  Morehead  to  said 
Russell,  except  transfers  relating  to  the  iron 
pledged  to  the  Navy  Department,  are  null  and 
void,  and  that  said  Russell  has  no  right,  title  or 
interest  therein  as  against  the  said  Farley  and 
said  trustees.  It  is  further  ordered,  adiudged  and 
decreed,  that  said  Farley  has  no  right,  title  or 
interest  in  the  iron  transferred  to  the  Navy  De- 
partment, and  which  is  claimed  herein  by  de- 
fendants Russell  and  Lewis;  and  it  is  further 
adjudged  that  neither  the  plaintiff  nor  the  de- 
fendant Russell  is  entitled  to  costs  or  damages 
herein." 

Russell  alone  appealed  from  this  decree,  and  [437 1 
appealed  only  from  that  portion  of  it  which 
declared  that  neither  party  as  against  the  other 
is  entitled  to  costs  or  damages. 

That  an  appeal  does  not  Tie  from  a  decree  in 
equity  as  to  the  costs,  merely,  is  well  settled. 
Canter  v.  Ins.  Co.,  8  Pet.,  807;  Elastic  Fairies 
Co.  v.  Smith,  100  U.  S.,  112  [XXV.,  647].  But 
it  is  contended  by  the  appellant  that  the  circuit 
court  had  no  power  to  decree  that  he  was  not 
entitled  to  damages,  thereby  precluding  him 
from  recovering  damages  on  the  injunction 
bond;  and,  if  it  had  any  power  to  make  a  de- 
cree on  the  subject  of  damages,  the  decree  de- 
nying him  damages  in  this  case  is  erroneous. 

Had  the  cause  remained  in  the  state  court, 
there  can  be  no  doubt  that  that  court,  under 
the  Minnesota  Statute  which  required  an  in- 
junction bond  to  be  given,  could  have  deter- 
mined the  question  of  damages.  The  statute 
expressly  declares  that  "  The  damages  may  be 
ascertained  by  a  reference,  or  otherwise,  as  the 
court  shall  direct"  But  the  Circuit  Court  of 
the  United  States  is  not  governed  in  its  practice 
in  equity  by  the  laws  of  the  State  in  which  it 
sits,  Dut  by  the  rules  of  practice  prescribed  by 
this  court  and  by  the  circuit  court  not  incon- 
sistent therewith;  and,  when  these  are  silent, 
by  the  practice  of  the  High  Court  of  Chancery 
in  England  prevailing  when  the  equity  rules 
were  adopted,  so  far  as  the  same  may  reason- 
ably be  applied.  Equity  Rule  90.  The  injunc- 
tion bona  taken  by  the  state  court,  it  is  true, 
comes  into  the  circuit  court  with  the  other  pro- 
ceedings in  full  force;  but  the  power  of  the  cir- 
cuit court  to  deal  with  it  depends  upon  the 
principles  which  govern  the  practice  of  that 
court,  the  same  as  if  it  had  been  originally 
taken  by  its  direction. 

The  question  then  arises,  whether  the  circuit 
courts  have  any  power  to  make  a  decree  on  the 
subject  of  damages  arising  from  an  injunction, 
where  an  injunction  bond  has  been  required. 
Where  no  bond  or  undertaking  has  been  re- 
quired, it  is  clear  that  the  court  has  no  power 
to  award  damages  sustained  by  either  party  in 
consequence  of  the  litigation,  except  by  making 
such  a  decree  in  reference  .to  the  costs  of  the 
suit  as  it  may  deem  equitable  and  just.  Has  it 
any  such  power,  or  any  power  over  the  subject, 
where  such  a  bond  has  been  given?  For  a  solu- 
tion  of  this  question,  it  will  be  proper  to  ad-  l**,Hl 
vert  briefly  to  the  history  and  object  of  this  kind 
of  obligations. 

It  is  a  settled  rule  of  the  court  of  chancery, 
in  acting  on  applications  for  injunctions,  to 
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regard  the  comparative  injury  which  would  be 
sustained  by  the  defendant,  if  an  injunction 
were  granted,  and  by  the  complainant,  if  it 
were  refused.  Kerr,  Injunctions,  209,  210. 
And  if  the  legal  right  is  doubtful,  either  in 
point  of  law  or  of  fact,  the  court  is  always  re- 
luctant to  take  a  course  which  may  result  in 
material  injury  to  either  party  ;  for  the  damage 
arising  from  the  act  of  the  court  itself  is  dam- 
num absque  injuria,  for  which  there  is  no  re- 
dress except  a  decree  for  the  costs  of  the  suit, 
or,  in  a  proper  case,  an  action  for  malicious 
prosecution.  To  remedy  this  difficulty,  the 
Court,  in  the  exercise  of  its  discretion,  fre- 
quently resorts  to  the  expedient  of  imposing 
terms  and  conditions  upon  the  party  at  whose 
instance  it  proposes  to  act.  The  power  to  im- 
pose such  conditions  is  founded  upon  and  arises 
from  the  discretion  which  the  court  has  in  such 
cases,  to  grant  or  not  to  grant  the  injunction 
applied  for.  It  is  a  power  inherent  in  the  court, 
as  a  court  of  equity,  and  has  been  exercised 
from  time  immemorial.  The  older  authorities 
refer  to  numerous  instances  in  which  it  has 
been  exercised.  Chief  Baron  Gilbert  in  his 
Forum  Bomanum,  p.  196  (repeated  in  Bacon's 
Abridgment,  title  Injunction,  C),  speaking  of 
the  course  where  an  answer  is  put  in,  denying 
the  equity  of  the  bill,  followed  by  a  rule  nt$i  to 
dissolve  the  injunction,  says  :  "  The  plaintiff 
must  show  cause  either  upon  the  merits,  or 
upon  filing  of  exceptions ;  if  upon  the  merits, 
the  court  may  put  what  terms  they  please  upon 
him,  as  bringing  in  the  money,  or  paying  it  to 
the  party,  subject  to  the  order  of  the  court,  or 
.giving  judgment  with  a  release  of  en-ore,  and 
consenting  to  bring  no  writ  of  error,  or  to  give 
-security  to  abide  the  order  on  hearing,  or  the 
like."  See,  also,  Newland,  Ch.  Pr.,  228,  224 ; 
Kerr,  Injunctions,  212,  622  ;  8tory,  Eq.  Jur., 
sees.  958  b,  959  d.  In  the  case  of  Marquis  of 
Downs/lire  v.  Lady  Sandys,  6  Ves.,  107,  A.  D. 
1801,  Lord  Eldon  said  if  there  was  a  real  doubt 
on  the  subject  in  controversy,  he  would  direct 
an  issue,  "  Taking  care  that  if  in  the  result  of 
rich  a  direction  the  defendant  should  be  preju- 
<  iced  by  not  being  permitted  to  cut  in  the 
mean  time  [trees  claimed  to  be  ornamental],  the 
[430]  plaintiff  should  undertake  to  pay  the  value  if 
the  decision  should  be  against  him."  In  a  sim- 
ilar case,  in  1825,  the  same  Judge  made  an 
order  that  the  plaintiff  should  go  before  the 
master  and  give  such  security  as  would  in  the 
master's  judgment  secure  to  the  defendants  the 
value  of  all  the  trees  which  they  should  be  pre- 
vented from  cutting  by  the  injunction,  in  case 
it  should  finally  turn  out  in  the  judgment  of 
the  court  that  they  ought  not  to  have  been  en- 
joined in  equity. ,y  WombwU  v.  Bdasyte,  6 
Ves.,  110,  n. 

Mr.  Kerr  in  his  Treatise  on  Injunctions  says: 
"  In  balancing  the  comparative  convenience  or 
inconvenience  from  granting  or  withholding  an 
injunction,  the  court  will  take  into  considera- 
tion what  means  it  has  of  putting  the  party  who 
may  be  ultimately  successful  in  the  position  he 
would  have  stood  if  his  legal  rights  had  not 
been  interfered  with.  The  court  may  often,  by 
imposing  terms  on  the  one  party  as  the  condi- 
tion of  either  granting  or  withholding  the  in- 
junction, secure  the  other  party  from  damage  in 
the  event  of  his  proving  ultimately  to  have  the 
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legal  right.  *  *  *  The  defendant  may  be  re- 
quired to  do  such  acts,  or  execute  such  works, 
or  otherwise  deal  with  the  same  as  the  court 
shall  direct ;  or  to  enter  into  an  undertaking  tc 
refrain  from  doing  in  the  meantime  the  acts 
complained  of  by  the  bill,  or  to  abide  the  order 
the  court  may  make  as  to  damages  or  other- 
wise, in  the  event  of  the  legal  right  being  de- 
termined in  favor  of  the  plaintiff.  *  *  *  So, 
on  the  other  hand,  as  a  condition  of  granting  an 
injunction  [the  court  may],  require  the  plaintiff 
to  enter  into  an  undertaking  as  to  damages  in 
the  event  of  the  right  at  law  being  determined 
in  favor  of  the  defendant,  and  the  injunction 
proving  to  have  been  wrongly  granted."  Kerr, 
Iniunc,  212.  Again,  in  another  place,  he  says: 
"  In  doubtful  cases,  where  damage  may  be  oc- 
casioned to  the  defendant  in  the  event  of  an  in- 
junction ox  interim  restraining  order  proving  to 
have  been  wrongly  granted,  the  court  will  re- 
quire the  plaintiff,  as  a  condition  of  its  interfer- 
ence in  his  favor,  to  enter  into  an  undertaking 
to  abide  by  any  order  it  may  make  as  to  dam- 
ages." Kerr,  622.  In  WiUeins  v.  Aikin,  17 
Ves.',  422,  where  a  bill  was  filed  to  prevent  the 
infringement  of  a  copyright;  but  it  being  doubt-  [4401 
ful  whether  the  defendant  did  more  than  make 
allowable  extracts  from  the  plaintiff's  work, 
Lord  Eldon  said :  "  The  proper  course  in  this 
instance  will  be  to  permit  this  work  to  be  sold 
in  the  meantime  ;  the  defendant  undertaking  to 
account  according  to  the  result  of  the  action.'' 
P.  426. 

The  same  practice  has  prevailed  in  this  coun- 
try, in  some  cases  in  pursuance  of  statute,  and 
in  others,  by  the  action  of  the  court  itself.  As 
early  as  1728  a  law  was  passed  in  Maryland, 
that  any  person  desiring  to  proceed  in  equity 
against  a  verdict  or  judgment  rendered  against 
him  in  the  county  court,  should  be  required  to 
give  security  in  double  the  amount  of  the  debt, 
for  the  due  prosecution  of  the  injunction  and 
payment  of  debt  and  all  costs  and  damages  that 
should  accrue  in  the  chancery  court,  or  should 
be  occasioned  by  the  delay,  unless  the  court  of 
chancery  should  decree  to  the  contrary,  and  in 
all  things  obey  such  order  and  decree  as  the 
court  should  make.  In  1798  an  additional  law 
was  passed,  to  the  effect  that  whenever  applica- 
tion should  be  made  for  an  injunction  to  stay 
proceedings  at  law,  the  ClcanceUor  should  have 
power  and  discretion  to  require  the  applicant  to 
give  a  bond  to  the  plaintiff  at  law,  with  condi- 
tion to  perform  such  order  or  decree  as  the 
Chancellor  should  finally  pass  in  the  cause. 

Similar  laws  were  passed  in  Virginia  in  1787 
and  in  New  Jersey  in  1 799,  and  no  doubt  in  other 
States  at  an  early  date.  Their  object  was, 
where  an  adjudication  had  already  been  had  at 
law,  to  make  it  compulsory  on  the  Chancellor  to 
require  security  before  granting  an  injunction. 
The  jealousy  of  the  courts  of  law  at  the  inter- 
ference of  the  court  of  chancery  with  their  judg- 
ments is  a  matter  of  historical  notoriety.  But 
these  laws  did  not  interfere  with  the  Chancel- 
lor's discretionary  power  to  require  a  bond  in 
all  other  .cases. 

Regulations,  substantially  similar  to  those 
above  adverted  to,  were  prescribed  by  general 
rule  of  the  Court  of  Chancery  of  New  York 
prior  to  the  adoption  of  the  Revised  Statutes. 
In  1828  they  were  codified,  with  amendments, 
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in  that  revision.  But  the  role,  as  well  as  the 
statute,  only  related  to  injunctions  for  staying 
proceedings  at  law. 

In  1880,  the  Chancellor  of  New  York,  for  the 
first  time,  made  a  general  rule  (No.  81),  that 
where  no  specialpro  vision  was  made  by  law  as 
[441 J  to  security,  the  Vice-Chancellor,  or  matter,  who 
allowed  an  injunction  out  of  court,  should  take 
from  the  complainant,  or  his  agent,  a  bond  to 
the  party  enjoined,  either  with  or  without  sure- 
ties in  the  discretion  of  the  officer,  in  such  sum 
as  might  be  deemed  sufficient,  not  less  than 
$600,  conditioned  to  pay  such  party  all  dam- 

rhe  might  sustain  by  reason  of  such  injunc- 
if  the  court  should  decide  that  the  com- 
plainant was  not  entitled  to  the  same;  and  that 
the  damages  might  be  ascertained  by  a  reference 
or  otherwise,  as  the  court  should  direct.  1  Hoff- 
man, Ch.  Pr.,  80;  1  Barb.,  Ch.  Pr.,  622;  2  Paige, 
122.  The  object  no  doubt  was,  to  prevent  hasty 
and  oppressive  injunctions  from  being  issued 
by  subordinate  officers. 

This  rule,  enlarged  and  made  applicable  to 
all  courts  and  judges,  was  copied  in  the  New 
York  Code  of  Procedure  of  1848,  section  195 
(now  sec.  222),  and  has  been  followed  in  other 
codes  and  systems  of  practice  in  other  States.  * 
It  was  substantially  adopted  in  the  Chancery 
Rules  of  New  Jersey  in  1853,  except  that  it  was 
left  to  the  discretion  of  the  officer  to  require  a 
bond  or  not.  It  was  copied  in  the  Statutes  of 
Minnesota,  under  which  the  bonds  in  the  pres- 
ent case  were  taken,  as  may  be  seen  by  compar- 
ing it  with  the  section  of  said  statutes  already 
cited. 

But  no  Act  of  Congress,  or  rule  of  this  court, 
has  ever  been  passed  or  adopted  on  this  subject. 
The  courts  of  the  United  States,  therefore,  must 
still  be  governed  in  the  matter  by  the  general 

Erineiples  and  usages  of  equity.  To  these  we 
ave  already  adverted  so  far  as  concerns  the 
power  to  require  security  or  impose  terms  be- 
fore granting  an  injunction.  It  remains  to  no- 
tice the  control  which  a  court  of  chancery  may 
exercise  in  relieving  from,  or  modifying  such 
terms  during  the  progress  or  at  the  termination 
of  the  cause;  and  of  enforcing  and  carrying  out 
the  conditions  imposed  or  the  undertakings  en- 
tered into. 

Since  the  discretion  of  imposing  terms  upon 
a  party,  as  a  condition  of  granting  or  withhold- 
ing an  injunction,  is  an  inherent  power  of  the 
court,  exercised  for  the  purpose  of  effecting  jus- 
tice between  the  parties,  it  would  seem  to  fol- 
low that,  in  the  absence  of  an  imperative  statute 
to  the  contrary,  the  court  should  have  the  pow- 
1 442]  «r  to  mitigate  the  terms  imposed,  or  to  relieve 
from  them  altogether,  whenever  in  the  course 
of  the  proceedings  it  appears  that  it  would  be 
inequitable  or  oppressive  to  continue  them.  Be- 
sides, the  power  to  impose  a  condition  implies 
the  power  to  relieve  from  it.  If,  for  example,  it 
is  deemed  proper,  upon  an  application  for  an 
injunction  to  require,  as  a  condition  of  granting 
or  withholding  it,  that  a  sum  of  money  should 
be  paid  into  court,  or  that  a  deed  or  other  docu- 
ment should  be  deposited  with  the  register,  and 
the  developments  of  the  case  are  afterwards  such 
as  to  make  it  manifestly  unjust  to  retain  the 
fund  or  document  and  deprive  the  owner  of  its 

•  See  2  R.  8.  Wisconsin,  748;  also  Laws  of  Illinois, 
Iowa,  Colorado,  etc 
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use,  the  court  assuredly  has  the  power,  though, 
undoubtedly,  to  be  exercised  with  caution,  to 
order  it  to  be  delivered  out  to  the  party.  When 
the  pledge  is  no  longer  required  for  the  pur- 
poses of  justice,  the  court  must  have  the  power 
to  release  it,  and  leave  the  parties  to  the  ordi- 
nary remedies  given  by  the  law  to  litigants  inter 
sese.  Where  the  fund  is  security  for  a  debt  or 
a  balance  of  account,  or  other  money  demand, 
this  would  rarely  be  allowable ;  but  in  many  other 
cases  it  might  not  unfrequently  occur  that  in- 
justice would  result  from  Keeping  property  im- 
pounded in  the  court.  On  general  principles, 
the  same  reason  applies  where,  instead  of  a 
pledge  of  money  or  property,  a  party  is  required 
to  give  bond  to  answer  the  damage  which  the 
adverse  party  may  sustain  by  the  action  of  the 
court.  In  the  course  of  the  cause,  or  at  the  final 
hearing,  it  may  manifestly  appear  that  such  an 
extraordinary  security  ought  not  to  be  retained 
as  a  basis  of  further  litigation  between  the  par- 
ties; that  the  suit  has  been  fairly  and  honestly 
pursued  or  defended  by  the  party  who  was  re- 
quired to  enter  into  the  undertaking,  and  that 
it  would  be  inequitable  to  subject  him  to  any 
other  liability  than  that  which  the  law  imposes 
in  ordinary  cases.  In  such  a  case  it  would  be 
a  perversion,  rather  than  a  furtherance,  of  jus- 
tice to  deny  to  the  court  the  power  to  supersede 
the  stipulation  imposed. 

Against  this  view,  however,  the  appellants 
have  strenuously  urged  the  case  of  Novcllo  v. 
James,  5  DcG.  M.  &  G.,  876,  in  which  an  in- 
junction against  the  sale  of  certain  compositions 
of  Mendelssohn  in  violation  of  a  copyright,  was 
obtained  on  an  undertaking  of  the  plaintiff  to 
abide  the  order  of  the  court  as  to  damages.  After 
a  three  years'  litigation,  the  case  was  decided  rA4«, 
against  the  plaintiff.  The  legal  title  having  been  l**JJ 
a  doubtful  one,  the  plaintiff  moved  that  his 
bill  might  be  dismissed  without  costs,  and  the 
defendant  moved  that  the  plaintiff  might  be 
decreed  to  pay  him  damages  sustained  by  rea- 
son of  the  injunction.  The  Vice-Chancellor 
decided  that  the  proper  damages  would  be  the 
costs  of  the  suit.  Upon  appeal  this  order  was 
reversed  upon  the  ground  that  the  defendant, 
under  the  circumstances,  had  a  right  to  insist 
on  having  his  damages  ascertained  either  by  ref- 
erence to  an  officer  of  the  court,  or  by  a  trial  at 
law.  The  Lords  Justices  thought  that  it  would 
be  unjust  to  the  defendant  to  disregard,  or  not 
to  give  effect  to,  the  undertaking  which  was  the 
price  at  which  the  plaintiff  accepted  the  injunc- 
tion; and  that  there  was  not  sufficient  evi- 
dence before  the  Vice-Chancellor  to  enable  him 
to  decide  what  the  defendant's  damages  amount- 
ed to,  or  whether  the  costs,  supposing  him  not 
otherwise  entitled  to  them,  were  a  just  meas- 
ure of  the  damages. 

It  is  evident,  from  a  careful  reading  of  this 
case,  that  the  decision  was  based  on  the  merits; 
and  that  the  Lords  Justicesweteoi  opinion  that 
the  defendant  was  entitled  to  damages;  not  as 
a  matter  of  course  because  an  undertaking  had 
been  given ;  but  as  a  matter  of  justice  and  equity, 
which  the  undertaking  would  enable  him  to  en- 
force. They  held,  therefore,  that  evidence  of 
the  damages  should  have  been  taken;  and  that 
the  decree  of  the  Vice-Chancellor  was  erroneous 
because  made  without  any  such  evidence.  We 
do  not  perceive  that  this  case  is  at  all  adverse  to 
the  view  which  we  have  taken. 
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When  the  court  sees  no  just  cause  for  super- 
seding or  suspending  the  effect  of  an  injunction 
bond,  or  undertaking,  it  should  be  enforced  in 
pursuance  of  its  terms;  and  the  party  for  whose 
benefit  it  was  given  will  be  "n titled  to  an  assess- 
ment of  damages. 

But  then  arises  the  question  (not  essential, 
however,  to  be  decided  in  this  case),  how  the 
damages  should  be  assessed,  and  on  this  point 
different  opinions  have  been  entertained.  Some- 
times the  form  of  the  bond  itself,  or  the  order 
requiring  it,  or  the  statute  or  rule  of  court  un- 
der which  it  is  given,  prescribes  the  mode  of  as- 
sessment, as  by  a  reference,  or  otherwise,  as  the 
court  shall  direct.  This  is  the  ordinary  course 
in  England,  and  is  that  prescribed  in  chancellor 
Walworth's  order,  which,  as  before  stated,  is 
followed  in  several  state  statutes,  and,  amongst 
others,  in  the  Statute  of  Minnesota.  In  such 
case  no  question  can  arise  as  to  the  authority  of 
the  court  of  chancery  to  cause  the  damages  to 
be  assessed  under  its  own  direction. 

But  where,  as  in  the  present  case,  no  specific 
provision  is  made,  either  in  the  bond,  or  by  any 
statute  or  rule  of  court,  and  the  condition  of  the 
bond  is  simply  to  pay  such  damages  as  the  par- 
ties enjoined  may  sustain  by  reason  of  the  in- 
junction, if  the  court  finally  decide  that  the  par- 
ly was  not  entitled  thereto,  as  before  stated, some 
difference  of  opinion  exists,  as  to  the  power  of 
the  court  of  chancery  to  assess  the  damages,  and 
whether  the  only  proper  method  is  not  an  action 
at  law  on  the  bond.  The  appellants  insist  that 
the  latter  is  the  only  proper  and  legal  course.  In 
the  case  of  Bein  v.  Beam,  12  How.,  179,  Ch.  J. 
Taney  made  this  remark:  "A  court  proceeding, 
according  to  the  rules  of  equity,  cannot  give  a 
judgment  against  the  obligors  In  an  injunction 
bona  when  it  dissolves  the  injunction.  It  mere- 
ly orders  the  dissolution,  leaving  the  obligee  to 
proceed  at  law  against  the  sureties,  if  he  sus- 
tains damage  from  the  delay  occasioned  by  the 
injunction.  In  that  case,  an  injunction  bond 
had  been  given  to  stay  proceedings  on  an  exec- 
utory process  in  the  Circuit  Court  for  the  Dis- 
trict of  Louisiana,  and,  in  an  action  on  the  bond, 
that  court  had  given  judgment  against  the  sure- 
ties, not  merely  for  the  damages  arising  from 
the  delay  caused  by  the  injunction,  but  for  the 
whole  debt,  interest  and  costs,  in  accordance 
with  the  law  of  Louisiana,  where  injunction 
bonds  arc  binding  to  that  extent.and  where  judg- 
ment is  usually  given  against  the  sureties  as  par- 
ties to  the  cause,  on  dismissing  the  injunction, 
similar  to  the  proceeding  against  stipulators  in 
admiralty..  This  court  held  that  the  circuit' 
courts  sitting  in  equity  could  not  take  such  a 
bond,  or  give  it  such  effect,  and  reversed  the 
judgment.  The  remark  that  the  bond  must  be 
prosecuted  at  law  was  a  mere  passing  remark; 
it  was  so  prosecuted  in  that  case;  but  from  the 
great  experience  of  the  Chief  Justice,  it  un- 
doubtedly expressed  the  prevailing  practicewith 
14451  regard  to  ordinary  injunction  bonds  given  un- 
der the  Maryland  Statute  in  cases  of  injunc- 
tions to  stay  proceedings  at  law.  Whether  the 
remark  can  be  understood  as  having  a  wider 
scope  is  doubtful. 

A  decision  on  the  point,  however,  was  made 
by  Mr.  Justice  Curtis,  on  the  First  Circuit,  in 
the  case  of  Merrifleld  v.  Jones,  2  Curtis,  806. 
That  was  a  patent  case  in  which  an  injunction 
had  been  issued  upon  condition  of  entering  into 
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bond  to  pay  the  defendant  any  damages  he  might 
suffer  by  reason  of  the  injunction,  if  finally  de- 
termined not  to  be  rightful.  On  dismissal  of  the 
bill,  motion  was  made  to  refer  to  a  master  the 
question  of  damages.  Justice  Curtis  denied  the 
motion,  holding  that  the  party's  remedy  was  an 
action  at  law,  but  he  only  referred  to  the  case 
of  Bein  v.  Heath.  The  opinion  is  brief,  and  the 
question  does  not  seem  to  have  been  very  fully 
examined.  The  learned  Justice  seemed  to  think 
that,  inasmuch  as  the  bond  gave  a  legal  action, 
the  court  sitting  in  equity  had  no  jurisdiction 
over  the  question  of  damages. 

Other  cases  are  referred  to  by  the  counsel  of 
the  appellants  to  sustain  their  position ;  but  upon 
a  careful  examination  we  are  not  satisfied  that 
they  furnish  any  good  authority  for  disaffirm- 
ing the  power  of  the  court  having  possession  of 
the  case,  in  the  absence  of  any  statute  to  the  con- 
trary, to  have  the  damages  assessed  under  its 
own  direction.  This  is  the  ordinary  course  in 
the  court  of  chancery  in  England,  by  whose 
practice  the  courts  of  the  United  States  are  gov- 
erned, and  seems  to  be  in  accordance  with  sound 
principle.  The  imposition  of  terms  and  condi- 
tions upon  the  parties  before  the  court,  is  an  in- 
cident to  its  jurisdiction  over  the  case;  and  hav- 
ing possession  of  the  principal  case,  it  is  fitting 
that  it  should  have  power  to  dispose  of  the  in- 
cidents arising  therein,  and  thus  do  complete 
justice,  and  put  an  end  to  further  litigation.  We 
are  inclined  to  think  that  the  court  has  this 
power;  and  that  it  is  an  inherent  power,  which 
does  not  depend  on  any  provision  in  the  bond 
that  the  party  shall  abide  by  such  order  as  the 
court  may  make  as  to  damages  (which  is  the 
usual  formula  in  England);  nor  on  the  existence 
of  an  express  law  or  rule  of  court  (as  adopted  in 
some  of  the  States)  that  the  damages  may  be  as- 
certained by  reference  or  otherwise,  as  the  court 
may  direct;  this  being  a  mere  appendage  to  the 
principal  provision  requiring  a  bond  to  be  taken, 
and  not  conferring  the  power  to  take  one,  or  to 
deal  with  it  after  it  has  been  taken.  But  whilst 
the  court  may  have  (we  do  not  now  undertake 
to  decide  that  it  has)  the  power  to  assess  the 
damages,  yet  if  it  has  that  power,  it  is  in  its  dis- 
cretion to  exercise  it,  or  to  leave  the  parties  to 
an  action  at  law.  No  doubt  in  many  cases,  the 
latter  course  would  be  the  more  suitable  and  con- 
venient one. 

In  the  present  case,  however,  the  court  did 
not  attempt  to  assess  any  damages  which  the  de- 
fendants may  have  sustained  in  consequence  of 
the  injunction  and  proceedings  in  the  cause,  but 
decreed  that  it  was  not  a  case  for  damages;  in 
other  words,  that  the  bond  ought  not  to  be  pros- 
ecuted. That  damages  were  sustained  is  very 
probable.  Such  a  litigation  as  this  was  could 
hardly  fail  to  result  in  damage  to  all  the  parties 
engaged  in  it.  But  it  is  generally  damnum  abs- 
que injuria.  The  question  before  the  court,  or 
at  least  that  which  it  undertook  to  determine, 
was  whether,  under  the  circumstances  of  the 
case,  any  damages  at  all  ought  to  be  recovered. 
Its  decision  was  that  none  ought  to  be  recov- 
ered; or,  in  effect,  that  the  bond  ought  not  to  be 
prosecuted.  In  view  of  what  has  already  been 
said,  we  think  that  the  court  had  power  to  de- 
cide this  question. 

But  the  appellants  contend  that,  even  if  the 
court  had  the  power  to  pass  upon  the  question 
at  all,  its  decision  was  erroneous,  and  ought  to 
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be  reversed  on  the  merits.  On  this  point,  the 
judgment  of  the  court  approaches  so  near  to  an 
exercise  of  discretion,  that  we  should  require  a 
very  clear  case  to  be  made  in  order  to  induce  us 
to  reverse  it.  The  conduct  of  the  parties  and 
the  course  of  litigation  in  the  court  below,  pass 
so  directly  under  the  inspection  of  that  court, 
as  to  give  it  many  advantages  which  no  other 
court  can  possess,  for  forming  a  correct  decis- 
ion on  the  question,  whether  any  extra  damages 
should  be  allowed  for  the  issuance  of  the  injunc- 
tion. Nevertheless,  we  have  looked  at  the  case 
with  the  view  of  ascertaining  whether  injustice 
has  been  done.  And,  at  the  very  threshold  of 
the  inquiry,  we  are  met  by  the  prominent  fact, 
tbat  the  injunction  has  never  been  entirely  dis- 
solved, and  it  has  never  been  decided  that  the 
complainant  was  not  entitled  to  it,  at  least  for  a 

14471  P?ruon  of  the  iron  claimed  by  the  appellant. 

I  *  J  The  latter  strenuously  defended  the  suit  as  to 
the  whole;  but  it  turns  out,  on  the  final  hearing, 
that  as  to  more  than  half  of  it,  his  claim  is  un- 
supported, and  that  the  injunction  was  proper- 
ly issued.  A  decree  was  made  accordingly,  from 
which  no  appeal  has  been  taken.  We  must  pre- 
sume that  it  was  equitable  and  just  This  fact 
alone  would  make  a  prima  facie  case  for  the  de- 
cree in  relation  to  damages.  We  have  not  been 
able  to  find  anything  in  the  record  which  leads 
us  to  think  that  it  was  erroneous  or  improper. 
The  decree  of  the  Circuit  Court  i$  affirmed. 
True  copy.  Test: 

Junes  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


1*47]  WILLIAM  G.  WTN8LOW  Aim  HEZEKIAH 
J.  WIN8LOW,  Appts., 
«. 

BLISS  O.  WILCOX,  Owner  and  Claimant, 
Schoonkb  8.  S.  Osborne. 

BLISS  O.  WILCOX,  Owner  and  Claimant 
Schooner  S.  S.  Osborne,  Appt., 
v. 

WILLIAM  G.  WIN8LOW  and  HEZEKIAH 
J.  WIN8LOW. 
(See  8.  C  "  The  8.  8.  Osborne  "  15  Otto,  447-451.) 

Appeal  from  District  (Jourt— jurisdiction  of  Cir- 
cuit Court— cross  appeal*. 

L  The  rule  of  the  District  Court,  requiring  an  ap- 
peal to  be  in  writing  and  filed  with  the  clerk,  can  be 
dispensed  with  by  that  court. 

2.  Where  an  appeal  claimed  while  the  court  is 
sitting,  is  formally  allowed  by  the  court,  any  fur- 
ther appeal  in  writing  Is  dispensed  with,  and  when 
afterwards  the  bond  is  given  and  accepted,  the 
appeal  is  perfected,  and  from  that  time  the  juris- 
diction of  the  Circuit  Court  attaches,  and  can  not 
be  taken  away  by  any  act  or  requirement  of  the 
District  Court,  nor  by  the  failure  of  its  clerk  to  de- 
liver to  the  Circuit  Court,  the  appeal  and  record  In 
twenty  days. 

3.  Cross  appeals  must  be  prosecuted  like  other  ap- 
peals. 

[Nos.  248, 1211.1 
Argued  Mar.  *A,  1882.   Decided  Apr.  S,  1882. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Ohio. 
The  cases  are  stated  by  the  court. 
Meter:  H.  L.  Terrell  and  Albert  0.  Riddle,  for 
appellants. 
See  15  Otto. 


Messrs.  8.  Prentiss  and  Jacob  D.  Cox,  for  ap- 
pellees. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  question  presented  by  the  appeal  of  the  1 4481 
Winslows  is,  whether  the  Circuit  Court  erred 
in  taking  jurisdiction  of  the  appeal  of  Wilcox 
from  the  District  Court.  Section  681  of  the  Re- 
vised Statutes  provides  that  from  all  final  de- 
crees of  the  District  Courts,  in  causes  of  equity, 
or  of  admiralty  and  maritime  jurisdictions,  ex- 
cept prize  causes,  where  the  matter  in  dispute 
exceeds  $50,  appeals  shall  be  allowed  to  the 
Circuit  Court,  next  to  be  held  in  such  district, 
and  the  Circuit  Court  is  required  to  receive, 
hear  and  determine  such  appeal.  It  is  not  de- 
clared in  this  section  what  shall  constitute  an 
appeal  from  the  District  to  the  Circuit  Court, 
any  more  than  it  is  in  section  692  what  shall  be 
an  appeal  from  the  Circuit  Court  to  this  court. 
Admiralty  Rule  45  of  this  court  provides  that 
appeals  from  the  District  to  the  Circuit  Courts, 
in  admiralty  cases,  must  be  made  while  the 
court  is  sitting,  or  within  such  other  period  as 
shall  be  designated  by  the  District  Court  by  its 
general  rules,  or  by  an  order  specifically  made  in 
a  particular  suit,  or,  in  case  no  such  rule  or  order 
is  made,  then  within  thirty  days  from  rendering 
the  decree;  and,  Rule  46,  that  in  cases  not  pro- 
vided for  by  the  rules  of  this  court,  the  District 
and  Circuit  Courts  may  regulate  their  own 
practice. 

The  District  Court  for  the  Northern  District 
of  Ohio  provided  by  rule  that  appeals  in  ad- 
miralty to  the  Circuit  Court  should  be  taken 
within  ten  days  from  the  date  of  the  decree, 
unless  further  time  was  given  by  a  special  order 
of  the  Judge;  that  the  appeal  should  be  in  writ- 
ing and  specify  particularly  from  what  part  of  ■  449 1 
the  decree,  if  less  than  the  whole,  it  was  taken; 
whether  it  was  intended  to  make  any  new  al- 
legations or  proofs,  and,  if  so,  what;  whether 
it  was  intended  to  pray  for  any  other  relief, 
and  if  so,  what;  and  further  providing  that 
on  the  trial  the  appellant  should  be  strictly 
confined  to  the  specifications  in  his  appeal.  The 
rule  also  required  that  the  appeal  should  be 
filed  with  the  clerk,  and  from  that  time,  secu- 
rity having  been  given,  it  should  be  considered 
perfected.  It  was  then  made  the  duty  of  the 
clerk,  within  twenty  days,  unless  a  longer  time 
should  be  allowed  by  the  Judge,  to  prepare  and 
deliver  to  the  clerk  of  the  Circuit  Court,  to- 
gether with  the  appeal,  the  record  required  by 
the  52d  Rule  of  this  court,  and  that  when  this 
was  done  so,  much  of  the  case  as  was  appealed 
should  be  in  the  exclusive  control  of  the  Cir- 
cuit Court. 

In  the  present  case,  the  date  of  the  decree  in 
the  District  Court  was  December  26, 1877.  At 
the  foot  of  the  decree,  and  as  part  of  it,  is  the 
following: 

"  And  thereupon  said  Bliss  O.  Wilcox,  claim- 
ant of  said  schooner  S.  8.  Osborne,  gave  due 
notice  of  his  intention  to  appeal  this  cause  to  the 
next  Circuit  Court,  which  said  appeal  is  allowed, 
and  bond  therefor  is  fixed  at  eight  thousand  dol- 
lars. And  it  is  further  ordered  that  the  time 
within  which  said  appeal  shall  be  perfected 
shall  be  extended  for  the  period  of  twenty  days 
from  this  date." 

It  does  not  appear  that  any  formal  appeal  in 
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writing  was  ever  filed  with  the  clerk  of  the  Dis- 
trict Court,  but,  within  the  time  fixed,  bond  for 
an  appeal  was  given  and  duly  accepted.  The  rec- 
ord was  not  filed  in  the  Circuit  Court,  neither 
was  the  cause  docketed  there  until  February  27, 
1878.  This  was  during  the  term  of  the  Circuit 
Court  which  began  on  the  15th  of  January,  and 
which  was  the  Term  next  held  after  the  decree 
in  the  District  Court.  With  the  record  there 
was  filed  in  the  Circuit  Court  an  appeal  in 
writing,  such  as  the  rule  required.  On  the  11th 
of  March  the  Winslows  moved  the  Circuit 
Court  to  dismiss  the  suit,  because  no  appeal  in 
writing  had  been  made,  as  the  rules  of  the  Dis- 
trict Court  required,  and  also  because  the  suit 
bad  not  been  docketed  in  the  Circuit  Court  in 
time.  This  motion  was  denied.  The  ruling  of 
the  Circuit  Court  to  that  effect  is  now  assigned 
for  error  by  the  Winslows. 

An  appeal  in  admiralty  from  the  District  to 
the  Circuit  Court  must  be  to  the  Term  of  the 
Circuit  Court  held  next  after  the  decree,  and  it 
must  be  made  while  the  District  Court  is  sitting, 
or  within  the  time  required  by  the  general  rules 
or  a  special  order.  These  requirements  are  ju- 
risdictional. They  are  prescribed  either  by  the 
Act  of  Congress  or  by  the  rules  of  this  court, 
promulgated  under  the  authority  of  an  Act  of 
Congress  and  having  the  force  oi  law.  All  ex- 
cept this  is  mere  procedure  in  either  the  Dis- 
trict or  Circuit  Court.  The  rule  of  the  District 
Court,  requiring  an  appeal  to  be  in  writing  and 
filed  with  the  clerk,  could  certainly  be  dis- 
pensed with  by  that  court.  It  simply  prescribed 
a  mode  of  proceeding  to  get  an  appeal,  and 
while  it  continued  in  force  the  court  might 
properly  refuse  to  allow  an  appeal  or  accept  se- 
curity until  what  was  required  had  been  done. 
But  if  the  District  Court  allows  an  appeal  with- 
out the  writing,  the  appellee  cannot  object  to 
the  jurisdiction  of  the  Circuit  Court  on  that  ac- 
count. Here  it  distinctly  appears  that  Wilcox 
claimed  his  appeal  while  the  court  was  sitting, 
and  that  his  claim  was  formally  allowed  by  the 
court.  In  this  way  any  further  appeal  in  writ- 
ing was  dispensed  with,  and  when  afterwards 
the  bond  was  given  and  accepted,  the  appeal 
was  as  clearly  perfected  as  it  would  have  been 
if  a  writing,  such  as  the  rule  required,  had  been 
filed  with  the  clerk.  From  that  time  the  juris- 
diction of  the  Circuit  Court  attached,  and  could 
not  be  taken  away  by  any  net  or  requirement 
of  the  District  Court. 

The  provision  in  the  rule  of  the  District 
Court  that  the  clerk  should  prcpa-e  and  deliver 
*o  the  Circuit  Court  the  appeal  and  record  in 
twenty  days  cannot  prevent  the  Circuit  Court 
from  entertaining  the  cause  if  for  any  reason 
this  is  not  done.  The  appeal,  when  once  made, 
continues  during  the  whole  of  the  next  term  of 
the  Circuit  Court,  unless  sooner  dismissed  by 
that  court  for  want  of  prosecution  or  otherwise, 
in  accordance  with  its  own  practice.  It  follows 
that  so  far  as  the  appeal  of  the  Winslows  is 
concerned,  the  decree  must  be  affirmed. 

When  the  d:cicc  of  the  Circuit  Court  was 
rendered,  both  the  Winslows  and  Wilcox  ap- 
pealed to  tliis  court.  The  Winslows  filed  the 
transcript  and  docketed  their  appeal  here  on  the 
19th  of  SoptemlxT,  1879;  but  Wilcox  neither 
entered  his  appearance  as  an  appellant  in  this 
court,  nor  did  anything  to  make  himself  an 
actor  in  reference  to  his  own  appeal,  until 
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March  28,  1882,  the  day  before  the  cause  was 
called  for  hearing.  Under  these  circumstances 
we  must  decline  to  consider  his  appeal.  Origs- 
tru  v.  PureeU,  99  U.  S. ,  505  [XXV.,  8541. 
Rule  9  of  this  court  requires  every  plaintiff  in 
error  or  appellant,  on  docketing  his  cause,  to 
have  the  appearance  of  counsel  entered;  and 
Rule  10,  that  he  secure  the  costs.    Cross  ap- 

Cmust  be  prosecuted  like  other  appeals, 
y  appellant,  to  entitle  himself  to  be  heard 
on  his  own  appeal,  must  appear  here  as  an  act- 
or in  his  own  behalf  by  having  the  appearance 
of  counsel  entered  and  giving  the  security  re- 
quired by  the  rules.  Otherwise,  if  he  is  here 
as  appellee  on  the  appeal  of  his  adversary,  he 
will  be  heard  only  in  support  of  the  decree  as 
it  was  entered  below.  If  he  asks  affirmative 
relief  beyond  what  he  got  below,  he  must  en- 
ter himself  in  this  court  in  due  time  as  the  pros- 
ecutor of  his  own  appeal,  even  though  his  ad- 
versary has  docketed  the  case  against  him. 

The  decree  is  affirmed,  and  the  appeal  of  Wil- 
cox dismissed  for  want  of  prosecution. 
True  copy.  Teat: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited-108  U.  8  , 168 ;  109  D.  8.,  117. 


Ex  Parte: 

WILLIAM  P.  SLAYTON.  Administrator  of  [451] 
Montgomery  Crosbman. 

(See  8.  a,  16  Otto,  461-468.) 
Limitation  of  liability. 

The  owner  of  a  vessel  may  Institute  appropriate 
proceedings,  In  a  court  of  competent  Jurisdiction, 
to  obtain  the  benefit  of  the  limitation  of  liability 
provided  for  by  sections  4284  and  4886  of  the  Revised 
Statutes,  without  waiting  for  a  suit  to  be  begun 
against  him  or  his  vessel  for  the  loss  out  of  which 
the  liability  arises. 

[No.  7,  Orig.] 
Argued  Mar.  IS,  1882.     Decided  Apr.  S,  1882. 

PETITION  for  a  writ  of  prohibition. 
The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Mr.  Alfred  Russell,  for  petitioner. 
Messrs.  A.  T.  Britten  and  J.  H.  McOowaa, 
contra. 

Mr.  Of  lief  Justice  Wait*  delivered  the  opin- 
ion of  the  court: 

We  are  of  opinion  that  notwithstanding  Ad- 
miralty Rules  Nos.  54,  55,  56  and  57  of  this 
court,  the  owner  of  a  vessel  may  institute  ap 
propriate  proceedings,  in  a  court  of  competent 
jurisdiction,  to  obtain  the  benefit  of  the  limita-  [4521 
tion  of  liability  provided  for  by  sections  4284 
and  4285  of  the  Revised  Statutes,  without 
waiting  for  a  suit  to  be  begun  against  him  or 
his  vessel  for  the  loss  out  of  which  the  liability 
arises.  As  was  said  at  this  Term  in  Dyer  v. 
Steam  Nar.  Co.  [ante,  1001],  our  rules  were  not 
intended  to  prevent  an  owner  from  availing  him- 
self of  any  other  remedy  or  process  which  the 
law  itself  entitled  him  to  adopt,  but  to  aid  him 
in  bringing  into  concourse  those  having  claims 
against  him  arising  from  the  acts  of  the  master 
or  crew. 

Section  4284  expressly  allows  the  owner  to 
institute  appropriate  proceedings  in  any  court, 
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that  is  to  say,  any  court  of  competent  Jurisdic- 
tion, for  the  purpose  of  apportioning  the  sum 
for  which  he  is  liable  among  the  proper  parties. 
Section  4286  provides,  that  it  shall  be  deemed 
a  sufficient  compliance  on  the  part  of  the  owner 
with  the  requirements  of  the  Act  if  he  shall 
transfer  all  his  interest  in  the  vessel  and  freight 
to  a  trustee,  appointed  by  the  court  for  the  per- 
sons who  may  prove  to  be  legally  entitled  there- 
to. Any  court,  therefore,  which  gets  actual  pos- 
session of  the  things  to  be  transferred,  and  about 
which  the  concourse  of  claimants  is  to  be  had, 
is  a  court  of  competent  jurisdiction  to  try  the 
questions  that  will  properly  arise  upon  the  ap- 
portionment to  be  made.  Even  though  proceed- 
ings should  be  instituted  by  the  owner  before 
he  or  his  vessel  is  sued,  the  courts  will  either 
follow  our  rules  as  far  as  practicable,  or  do  some- 
thing which  is  equivalent,  to  obtain  jurisdiction 
of  the  thing  about  which  the  litigation  is  to  be 
had.  No  monition  can  properly  issue  either  un- 
der the  operation  of  our  rules,  or  otherwise,  un- 
til this  jurisdiction  of  the  thing  has  been  in  some 
way  secured. 

On  looking  into  the  return  of  the  District 
Judge  in  this  case,  we  find  that  the  proceedings 
were  instituted  by  the  owner  of  the  steamer 
Alpena  in  the  district  where  the  port  is  situated, 
to  whiqh  the  steamer  was  bound,  at  the  time 
the  loss  occurred,  on  one  of  her  regular  trips 
between  Grand  Haven,  Michigan  and  Chicago, 
Illinois;  that  the  steamer  lies  sunk  in  Lake 
Michigan;  that  someportions  of  the  wreck  were 
washed  ashore  in  Michigan  between  Grand 
Haven  and  Chicago;  that,  on  filing  the  petition 
an  order  was  entered  by  the  court  appointing  a 
trustee,  such  as  was  provided  for  in  the  statute, 
and  requiring  the  owner  to  transfer  to  him  all 
[453]  its  right,  title  and  interest  to  whatever  remained 
of  the  steamer.her  tackle, apparel  and  furniture, 
and  the  pending  freight;  that  such  a  transfer 
was  made,  and  freight,  admitted  to  be  pending, 
amounting  to  $196,  actually  paid  over,  and  that 
when  this  was  done  the  monition  issued.  It  is 
true  the  return  does  not  expressly  show  that  the 
remnants  of  the  wreck,  scattered  on  the  shores 
of  the  lake,  have  actually  been  gathered  to- 
gether and  brought  within  the  Northern  Dis- 
trict of  Illinois;  but  it  is  stated  that  the  transfer 
has  been  made  and  the  freight  money  paid  over. 
This  is  not  denied.  Such  being  the  case,  we  can- 
not say  the  court  (upon  the  showing  here  made) 
has  not  acquired  jurisdiction  of  the  thing  about 
which  the  litigation  arises,  to  wit:  the  fund  to  be 
apportioned  among  the  parties  who  may  prove 
to  be  legally  entitled  thereto.  It  has  the  freight 
money  in  its  possession,  and  its  trustee  is  in  a 
condition  to  gather  up  the  remnants  of  the  ves- 
sel if  it  has  not  already  been  done.  The  juris- 
diction of  the  court  is  not  dependent  at  all  on 
the  amount,  but  on  the  rightful  possession  of 
that  which  is  to  be  divided. 

We  cannot,  on  an  application  for  a  writ  of 
prohibition,  determine  what  shall  be  the  effect 
of  any  judgment  of  the  district  court  while  exer- 
cising its  rightful  jurisdiction,  neither  are  we  to 
determine  in  this  form  of  proceeding  what  per- 
sons or  what  classes  of  persons,  are  entitled  to 
the  fund  in  hand.  All  these  are  questions  to  be 
settled  in  some  other  way  than  by  prohibiting 
the  court  from  proceeding  under  the  jurisdic- 
tion it  has  acquired  by  getting  possession,  in  an 
appropriate  manner,  of  that  which,  according 
See  15  Otto. 


to  the  claim  of  the  owner,  represents  the  extent 
of  his  liability,  or  that  of  his  vessel.  Whether 
it  does  so  or  not,  is  to  be  settled  between  the 
parties  when  the  case  is  tried.  With  the  pos 
session  and  control  of  the  property  the  court  has 
jurisdiction. 

The  petition  it  denied. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Clted-lOG  TJ.  S.,  6116. 


WESTERN  UNION  TELEGRAPH  COM  [4601 
PANY,  Plf.  in  Err. 
v. 

STATE  OF  TEXAS. 

(SeeS.  C,  15  Otto,  460-468.) 

Telegraph  companies— instrument*  of  commerce 
— taxing  messages  sent  out  of  State. 

1.  The  telegraph  is  an  Instrument  of  commerce, 
and  telegraph  companies  are  subject  to  the  regu- 
lating power  of  Congress  in  respect  to  their  foreign 
and  interstate  business. 

2.  The  Western  Union  Telegraph  Company  having 
aooepted  the  restrictions  ana  obligations  provided 
by  Congress,  occupies  in  Texas  the  position  of  an  In- 
strument of  foreign  and  interstate  commerce,  and 
of  a  government  agent  for  the  transmission  of  mes- 
sages on  public  business. 

8.  The  power  to  tax  its  occupation  cannot  be  ex- 
ercised by  the  State  by  placing  a  specific  tax  on 
each  message  sent  out  of  the  State,  or  sent  by  pub- 
lic officers  on  the  business  of  the  United  States. 

4.  Any  tax  which  the  State  may  put  on  messages 
sent  by  private  parties,  and  not  by  the  agents  of  the 
Government  of  the  United  States,  from  one  place  to 
another  exclusively  within  its  own  Jurisdiction, will 
not  be  repugnant  to  the  Constitution  of  the  United 

(No.  m] 

Argued  Jan.  tS,  1882.   Decided  Apr.  S,  188S. 

TN  ERROR  to  the  Supreme  Court  of  the  State 
1  of  Texas. 

The  case  is  stated  by  the  court. 

Messrs.  Walton,  Green  <t  Hill,  John  F.  Dil- 
lon and  Wsvger  Swayne,  for  plaintiff  in  er- 
ror. 

Messrs.  Philip  Phillips,  J.  H.  McLeary 
and  W.  Hallett  Phillips,  for  defendant  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  Western  Union  Telegraph  Company  is  a 
New  York  Corporation  engaged  in  the  business 
of  transmitting  telegrams  at  fixed  rates  of  com- 
pensation. Its  lines  extend  into  and  through 
most  of  the  States  and  Territories  of  the  United 
States,  and  to  Washington,  in  the  District  of 
Columbia.  It  has  availed  itself  of  the  privileges 
and  subjected  itself  to  the  obligations  of  title 
lxv.  of  the  Revised  Statutes  relating  to  tele- 
graph companies,  and  its  lines  connect  with 
those  owned  and  established  by  the  Government 
of  the  United  States  for  public  purposes.  It  has 
one  hundred  and  twenty-five  offices  in  the  State 
of  Texas,  and  is  in  close  communication  with 
other  telegraph  companies  doing  business  in 
this  country  and  abroad. 

By  the  Constitution  of  Texas,  article  VIIL, 
section  1,  the  Legislature  is  authorized  to  "Im- 
pose occupation  taxes,  both  upon  natural  per- 
sons and  upon  corporations,  other  than  munic- 
ipal, doing  business  in  the  State;"  and  by  article 
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4665  of  tLe  Revised  Statutes,  enacted  under  this 
provision  of  the  Constitution,  every  chartered 
telegraph  company  doing  business  in  the  State 
is  required  to  pay  a  tax  of  one  cent  for  every 
full  rate  message  sent,  and  one  half  that  for 
every  message  less  than  full  rate.  This  tax  is 
to  be  paid  quarterly  to  the  Comptroller  of  the 
State  on  sworn  statements  made  by  an  officer  of 
the  company.  In  addition  to  this,  taxes  must 
be  paid  on  the  real  and  personal  property  of  the 
company  in  the  State. 

Between  October  1,  1879,  and  July  1,  1880, 
the  Company  sent  over  its  lines  from  its  offices 
in  Texas  169,076  full  rate  and  100,408  less  than 
[461]  full  rate  messages.  A  large  portion  of  these 
messages  were  sent  to  places  outside  of  the  State, 
and  by  the  officers  of  the  Government  of  the 
United  States  on  public  business.  The  Com- 
pany neglected  to  pay  the  tax  imposed,  and  a 
suit  was  brought  in  one  of  the  courts  of  the 
State  for  its  recovery.  In  defense  it  was  insisted 
that  the  law  imposing  the  tax  was  in  conflict 
with  the  Constitution  and  laws  of  the  United 
States  and,  therefore,  void.  The  Supreme 
Court  of  the  State,  on  appeal,  sustained  the  law, 
and  directed  a  judgment  against  the  Company 
for  the  full  amount  claimed,  allowing  no  deduc- 
tions for  messages  sent  out  of  the  State,  or  by 
government  officers  on  government  business. 
To  reverse  that  judgment  this  writ  of  error  has 
been  brought. 

In  Pensaeola  Tel.  Co.  v.  W.  U.  Tel.  Co.,  96  U. 
S.,  1  [XXIV.,  708],  this  court  held  that  the  tele- 
graph was  an  instrument  of  commerce,  and  that 
telegraph  companies  were  subject  to  the  regu- 
lating power  of  Congress  in  respect  to  their  for- 
eign and  interstate  business.  A  telegraph  com- 
pany occupies  the  same  relation  to  commerce 
as  a  carrier  of  messages,  that  a  railroad  com- 
pany does  as  a  carrier  of  goods.  Both  com- 
panies are  instruments  of  commerce,  and  their 
business  is  commerce  itself.  They  do  their 
transportation  in  different  ways,  and  their  lia- 
bilities are  in  some  respects  different,  but  they 
are  both  indispensable  to  those  engaged  to  any 
considerable  extent  in  commercial  pursuits. 

Congress,  to  facilitate  the  erection  of  telegraph 
lines,  Gas,  by  statute,  authorized  the  use  of  the 
public  domain  and  the  military  and  post-roads, 
and  the  crossing  of  the  navigable  streams  and 
waters  of  the  United  States  for  that  purpose. 
As  a  return  for  this  privilege  those  who  avail 
themselves  of  it  are  bound  to  give  the  United 
States  precedence  in  the  use  of  their  lines  for 
public  business  at  rates  to  be  fixed  by  the  Post- 
master-General. Thus,  as  to  government  bus- 
iness, companies  of  this  class  become  govern- 
ment agencies. 

The  Western  Union  Company  having  accept- 
cm|  the  restrictions  and  obligations  of  this  pro- 
vision by  Congress,  occupies  in  Texas  the  po- 
sition of  an  instrument  of  foreign  and  interstate 
commerce,  and  of  a  government  agent  for  the 
transmission  of  messages  on  public  business. 
Its  property  in  the  State  is  subject  to  taxation 
the  same  as  ol  her  property,  and  it  may  undoubt- 
edly be  taxed  in  a  proper  way  on  account  of  its 
occupation  and  its  business.  The  precise  ques- 
tion now  presented  is,  whether  the  power  to  tax 
its  occupation  can  be  exercised  by  placing  a 
specific'  tax  on  each  message  sent  out  of  the 
State,  or  sent  by  public  officers  on  the  business 
of  the  United  States. 
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In  State  Freight  Tax  Gate,  15  Wall,  282  [82 
U.  8.,  XXL,  146],  this  court  decided  that  a  law 
of  Pennsylvania  requiring  transportation  com- 
panies doing  business  in  that  State  to  pay  a 
fixed  sum  as  a  tax  "on  each  two  thousand 
pounds  of  freight  carried,"  without  regard  to 
the  distance  moved  or  charge  made,  was  uncon- 
stitutional, so  far  as  it  related  to  goods  taken 
through  the  State,  or  from  points  without  the 
State  to  points  within,  or  from  points  within  to 
points  without,  because  to  that  extent  it  was  a 
regulation  of  foreign  and  interstate  commerce. 
In  this  the  court  but  applied  the  rule, announced 
in  Brown  v.  Maryland,  12  Wheat,  444,  that 
where  the  burden  of  a  tax  falls  on  a  thing  which 
is  the  subject  of  taxation,  the  tax  is  to  be  con- 
sidered as  laid  on  the  thing  rather  than  on  him 
who  is  charged  with  the  duty  of  paying  it  into 
the  treasury.  In  that  case,  it  was  said,  a  tax  on 
the  sale  of  an  article,  imported  only  for  sale, 
was  a  tax  on  the  article  itself.  To  the  same 
general  effect  are  Wellon  v.  Missouri,  91 U.  8., 
275  [XXIII..  847];  Cook  v.  Pennsylvania, W  U. 
8.,  566  [XXIV.,  10151  and  Webber  v.  Virginia 
[ante,  565].  And  in  Passenger  Case*,  7  How., 
288;  CranuaU  v.  Nevada,  6  Wall.,  85  [78  U.S., 
XVIII.,  745],  and  Henderson  v.  Mayor  of  N. 
T.,  93  U.  8.,  259  [XXIII.,  548],  taxes  upon 
passenger  carriers  of  a  specific  amount  for  each 
passenger  carried  were  held  to  be  taxes  on  the 
passengers; and  in  State  Tonnage  Cases,\2  Wall., 
204  [79  U.  S.,  XX,  870]  ;  Peete  v.  Morgan,  19 
Wall.,  581  [86  U.  8.,  XXII.,  201]  ;  Cannon  v. 
New  Orleans,  20  Wall.,  577  [87  U.  8.,  XXII., 
417],  and  Steamship  Co.  v.  Tinker,  94  U.  8.. 
288  [XXTV.,  118],  that  taxes  on  vessels  accord- 
ing to  measurement,  without  any  reference  to 
value,  were  taxes  on  tonnage. 

The  present  case,  as  it  seems  to  us,  comes 
within  this  principle.  The  tax  is  the  same  on 
every  message  sent,  and  because  it  is  sent,  with- 
out regard  to  the  distance  carried  or  the  price 
charged.  It  is  in  no  respect  proportioned  accord- 
ing to  the  business  done.  If  the  message  is  sent 
the  tax  must  be  paid, and  the  amount  determined 
solely  by  the  class  to  which  it  belongs.  If  it  is  full  rsMsi 
rate, the  tax  is  one  cent, and  if  less  than  full  rate,  1  ' 
one  half  cent  Clearly,  if  a  fixed  tax  for  every 
two  thousand  pounds  of  freight  carried  is  a  tax 
on  the  freight,  or  for  every  measured  ton  of  a 
vessel  a  tax  on  tonnage,  or  for  every  passenger 
carried  a  tax  on  the  passenger,  or  for  the  sale 
of  goods  a  tax  on  the  goods,  this  must  be  a  tax 
on  the  messages.  As  such,  so  far  as  it  oper- 
ates on  private  messages  sent  out  of  the  State.it 
is  a  regulation  of  foreign  and  interstate  com- 
merce and  beyond  the  power  of  the  State.  That 
is  fully  established  by  the  cases  already  cited. 
As  to  the  government  messages,  it  is  a  tax  by 
the  State  on  the  means  employed  by  the  Govern- 
ment of  the  United  States  to  execute  its  consti- 
tutional powers  and,  therefore,  void.  It  was  so 
decided  in  MeCuUoch  v.  Maryland,  4  Wheat, 
316,  and  has  never  been  doubted  since. 

It  follows  that  the  judgment,  so  far  as  it  in- 
cludes the  tax  on  messages  sent  out  of  the  State, 
or  for  the  government  on  public  business,  is  er- 
roneous. The  rule  that  the  regulation  of  com- 
merce which  is  confined  exclusively  within  the 
jurisdiction  and  territory  of  a  State,  and  does 
not  affect  other  Nations  or  States  or  the  Indian 
Tribes,  that  is  to  say,  the  purely  internal  com- 
merce of  a  State,  belongs  exclusively  to  the 
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State,  is  as  well  settled  as  that  the  regulation  of 
commerce  which  does  affect  other  Nations  or 
States  or  the  Indian  Tribes,  belongs  to  Congress. 
Any  tax,  therefore,  which  the  State  may  put 
on  messages  sent  by  private  parties,  and  not  by 
the  agents  of  the 'Government  of  the  United 
States,  from  one  place  to  another  exclusively 
within  its  own  jurisdiction,  will  not  be  repug- 
nant to  the  Constitution  of  the  United  States. 
Whether  the  law  of  Texas,  in  its  present  form, 
can  be  used  to  enforce  the  collection  of  such  a 
tax  is  a  question  entirely  within  the  jurisdiction 
of  the  courts  of  the  State  and  as  to  which  we 
have  no  power  of  review. 

Hie  judgment  of  the  Supreme  Court  of  Texas 
it  reverted  and  the  cause  remanded,  with  instruc- 
tions to  reverse  the  judgment  of  (he  District  Court 
and  proceed  tliereafter  as  justice  may  require,  but 
not  inconsistent  with  this  opinion. 

True  copy.   Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

<ated-112  TJ.  8.,  73 ;  96  Ind.,  12 ;  IB  Am.  Rep..  694. 


CLARE  W.  UPTON,  Assignee  in  Bankruptcy 
of  the  Great  Western  Insurance  Com- 
pany, Plff.  in  Err., 

v. 

WILLIAM  R.  STEELE. 

154  US  675. 

1.  Heoht  v.  Boughton,  ante,  followed. 

2.  Where  there  was  no  trial  by  Jury  In  the  territo- 
rial court,  the  case  must  be  brought  to  this  court  by 
appeal  instead  of  a  writ  of  error. 

[No.  288.] 

Submitted  Apr.  3,  1882.  Decided  Apr.  10,  1882. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Wyoming. 
The  plaintiff  in  error,  as  assignee,  brought 
this  action  to  the  District  Court  of  the  First  Dis- 
trict of  the  Territory  of  Wyoming,  against  the 
defendant  in  error,  to  collect  a  balance  alleged 
to  be  due  upon  certain  shares  of  the  capital 
stock  of  the  bankrupt  company.  The  defend- 
ant filed  a  special  demurrer  to  the  petition  of 
the  plaintiff,  which  the  district  court  sustained, 
and  gave  judgment  for  the  defendant.  The 
case  having  been  taken  to  the  Supreme  Court 
of  the  Territory,  the  judgment  or  the  district 
court  was  affirmed.  The  plaintiff  then  sued  out 
this  writ  of  error. 

Messrs.  Homer  Cook  and  Edward  P.  John- 
son, for  plaintiff  in  error. 

Mr.  William  R.  Steele,  in  person. 


Mr.  Chief  Justice  Wavite  delivered  the  opin- 
ion of  the  court: 

This  suit  is  dismissed  on  the  authority  of  Hccht 
v.  Houghton,  No.  912,  of  the  present  Term 
{ante,  10181.  As  there  was  no  trial  by  jury,  the 
case  should  have  been  brought  here  by  appeal 
instead  of  a  writ  of  error. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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CLARE  W.  UPTON,  Assignee  in  Bankruptcy 
of  the  Great  Western  Insurance  Com- 
pany, Plff.  in  Err., 

v. 

J.  W.  MASON. 

154  US  075. 

L  Heoht  v.  Boughton,  ante,  followed. 

2.  The  remedy  to  review  a  Judgment  of  the  Su- 
preme Court  of  a  territory,  where  the  trial  was  not 
by  Jury,  as  where  the  judgment  was  on  demurrer,  is 
by  appeal  and  not  by  a  writ  of  error. 

[No.  262.] 

Submitted  Apr.  3, 1882.  Decided  Apr.  10,  1882. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Wyoming. 
This  action  was  brought  in  one  of  the  Dis- 
trict Courts  of  Wyoming,  by  the  plaintiff  in  er- 
ror, to  recover  a  balance  alleged  to  be  due  from 
the  defendant  on  certain  shares  of  the  capital 
stock  of  the  Insurance  Company. 

The  defendant  demurred  to  plaintiff's  peti- 
tion, and  the  district  court  sustained  the  demur- 
rer and  rendered  judgment  against  Upton. 

The  Supreme  Court  of  the  Territory  affirmed 
this  judgment. 

Messrs.  Homer  Cook  snd  E.  P.  Johnson, 
for  plaintiff  in  error. 
Mr.  E.  W.  Mann,  for  defendant  in  error. 

Mr.  Chief  Justice  "W avlte  delivered  the  opin- 
ion of  the  court: 

This  suit  is  dismissed  on  the  authority  of  Hecht 
v.  BoughUm,  No.  912,  of  this  Term  [ante,  1018]. 
The  remedy  is  by  appeal  instead  of  a  writ  of 
error. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 
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UNITED  STATES,  Plff., 
v. 

FERDINAND  E.  CANDA  and  AZRO  D. 
HUTCHINS. 
154  US  674 

1.  This  court  has  no  Jurisdiction  on  a  certificate  of 
division  of  opinion  as  to  questions  arising  on  a  mo- 
tion to  quash  an  information. 

2.  U.  8.  v.  Rosenburg,  XIX.,  and  TJ.  8.  v.  Avery, 
XX.,  followed. 

[No.  257.] 

Submitted  Apr.  3, 1882.  Decided  Apr.  10, 1882. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Missouri. 

This  case  arose  in  the  court  below  upon  an 
information  under  section  8588,  of  the  Revised 
Statutes,  against  the  defendants,  for  issuing 
"  notes  and  obligations  intended  to  circulate  as 
money."  Upon  a  motion  to  quash  such  infor- 
mation, the  Judges  below  differed  upon  the  fol- 
io wingquestions  : 

1.  Whether  the  notes  and  obligations  de- 
scribed in  said  information  are  in  violation  of 
section  8583,  of  the  Revised  Statutes  of  the 
United  States. 
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2.  Whether  said  information  sets  forth  a  crim- 
inal offense  under  said  statute. 

Mr.  Samuel  P.  Phillip*  Solicitor-Gen., 
for  United  States. 

No  counsel  appeared  for  defendants  in  error. 

Mr.  Chief  Justice  Wavite  delivered  the  opin- 
ion of  the  court: 

This  case  comes  here  on  a  certificate  of  di- 
vision as  to  questions  arising  on  a  motion  to 
quash  an  information,  and  mutt  be  dismissed  for 
want  of  jurisdiction,  on  the  authority  of  U.  8. 
v.  Rosenburgh,  7  Wall.,  680  [74  U.  8.,  XIX., 
268],  and  U.  8.  v.  Avery,  18  Wall.,  251  [80  U. 
8.,XX.,  610].   It  is,  consequently,  so  ordered. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


[249]  ALBERT  SCHEFFER  et  al.,  Executors  of 
Charles  Scheffer,  Deceased,  Piffs.  in  Err., 
v. 

WASHINGTON  CITY,  VIRGINIA  MID- 
LAND and  GREAT  SOUTHERN  RAIL- 
ROAD COMPANY. 

(See  S.  C.,  15  Otto,  249-262.) 

Action  for  causing  deat/i. 

Where  a  collision  occurred  between  two  railroad 
trains,  and  a  person  was  so  Injured  thereby  that  ".e 
subsequently  became  deranged  and  committed  sui- 
cide: held,  that  the  proximate  cause  of  his  death 
was  his  own  act,  and  an  action  could  not  be  main- 
tained against  the  railroad  company  f  oraegllgently 
causing  his  death. 

[No.  246.] 

Argued  Mar.  27,  188S.   Decided  Apr.  10,  1882. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States,  for  the  Eastern  District  of  Virginia. 
The  case  is  stated  by  the  court. 
Messrs.  John  B.  Sanborn,  Charles  King,  and 
George  A.  King,  for  plaintiffs  in  error: 

No  opinion  was  delivered  by  the  learned 
Judge  who  decided  the  cause  in  the  court  be- 
low. The  ground  of  the  decision,  however, 
was  understood  to  be,  that  the  collision  on  the 
railmad  was  too  remote  a  cause  of  the  death. 

It  is  respectfully  submitted  that  in  this  there 
was  error. 

"  Negligence  in  its  civil  relations  is  such  an 
inadvertent  imperfection  by  a  responsible  hu- 
man agent  in  the  discharge  of  a  legal  duty  as 
produces,  in  an  ordinary  and  natural  sequence, 
a  damage  to  another."   Whart.  Neg.,  8. 

The  terms  "proximate"  and  "remote"  do 
not  signify  proximity  or  remoteness  in  point  of 
time  or  place.  There  may  be  several  causes  and 
effects,  and  yet  the  first  cause  may  be,  in  law, 
the  proximate  cause  of  the  last  effect.  While 
the  death  in  this  case  happened  in  a  very  strange 
manner,  nothing  could  be  more  ordinary  or  nat- 
ural than  that  the  death  of  a  passenger  should 
ensue  from  such  a  destructive  collision  as  that 
described  in  the  declaration.  The  fact  that  the 
injury  indicted  on  Seheffer'a  brain  passed 
through  several  phases  before  it  finally  caused 
his  death,  and  that  death  finally  ensued  in  an 
unforseen  manner,  can  no  more  relieve  the  Rail- 
road Company  from  liability  than  if  he  had  been 
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injured  in  the  arm,  leg  or  stomach,  and  the  in- 
jured organ  had  passed  through  different  stages 
of  disease,  ending  in  his  death  from  some  in- 
ternal disturbance  as  the  immediate  cause. 

Whart.  Neg.,  76-78,  184-165;  Scott  v.  Shep- 
herd, 2  W.  Bl.,  892;  Sneesby.y.  Lan.  A  T.  R. 
Co.,  L.  R,  8 Q.  B.,  282,  affirmed,  L.  R.,  1  Q.  B. 
D.,  42;  Ins.  Co.  v.  Tweed,  7  Wall., 44(7417.  8., 
XIX.,  65);  Ins.  Co.  v.  Seaver,  19  Wall.,  581(86 
U.  8.,  XXII.,  155);  Grand  Trunk  R.  R.  Co.  v. 
Richardson,  91  U.  8.,  454  (XXIII.,  856);  Mil- 
waukee Ry.  Co.  v.  Kellogg,  94  U.S.,  469 (XXIV.. 
256);  Cuffy.  R.  R.  Co.,  85  N.  J.,  17. 

It  cannot  be  said  in  answer  to  the  above,  that 
the  death  of  Scheffer  was  caused  by  his  own  act. 
The  reply  is  that  he  was  a  lunatic — made  so  by 
the  negligence  of  the  defendant.  Idiots,  luna- 
tics, infants  of  tender  years,  persons  intoxicated 
to  a  great  degree,  and  persons  acting  under  the 
impulse  of  sudden  fright,  are  incapable  of  being 
held  responsible  for  their  own  acts.  Least  of 
all  can  the  defendant  escape  responsibility, 
where  his  own  act  has  destroyed  the  free  agency 
of  another,  and  that  other  had,  while  in  an  ir- 
responsible condition,  committed  the  damage 
complained  of. 

Ad.  Torts,  5;  1  Dudley's  &  Bailey's  Am.  ed., 
7;  Whart.  Neg.,  87,  96,  806 ;  Life  Ins.  Co.  v. 
Terry,  15  Wall.,  580  (82  U.  8..  XXI,  286);  Dix- 
son  v.  Bell,  5  Maule&S.,  198;  Bait.  A  P.  R.  R. 
Co.y.  Reaney,  42  Md.,  117;  Carter  v.  Toume,  98- 
Mass.,  567;  Vandenburgh  v.  Truax,  4  Den.,  464; 
GuiUe  v.  Swan,  19  Johns.,  881;  PoUettv.  Long, 
56  N.  Y.,  200. 

Suicidal  mania  is  a  well  defined  disease,  and 
when  that  disease  is  caused  by  a  railroad  col- 
lision and  death  ensues,  there  is  no  more  reason 
why  the  company  should  escape  liability  kthan 
in  the  case  of  any  other  disease. 

Brown's  Med.  Juris,  of  Insanity,  sec.  280,  et 
seq. 

Mr.  Linden  Kent,  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court : 

The  plaintiffs  in  error,  who  are  executors  of 
Charles  Scheffer,  deceased,  bring  this  action  to 
recover  of  the  Railroad  Company  damages  for 
the  death  of  said  Charles,  which  is  alleged  to 
have  resulted  from  the  negligence  of  the  Com- 
pany while  carrying  the  deceased  on  their  road. 
The  defendant  demurred  to  the  declaration, 
and  the  demurrer  was  sustained,  and  to  reverse 
the  judgment  rendered  on  demurrer  this  writ  of 
error  is  sued  out. 

The  Statute  of  Virginia,  under  which  the 
action  was  brought,  is,  as  to  the  question  raised 
on  the  demurrer,  identical  with  those  of  all  the 
other  States,  giving  the  right  of  recovery  when 
the  death  is  caused  by  such  default  or  neglect  as 
would  have  entitled  the  party  injured  to  recover 
damages  if  death  had  not  ensued. 

The  declaration,  after  alleging  the  careless- 
ness of  the  officers  of  the  Railroad  Company, 
by  which  a  collision  occurred  between  the  train 
on  which  Scheffer  was  and  another  train,  on  the 
7th  day  of  December,  1874,  proceeds  as  follows: 

"Whereby  said  sleeping-car  was  rent,  broken, 
torn  and  shattered,  and  oy  means  whereof  the 
said  Charles  Scheffer  was  cut,  bruised,  maimed 
and  disfigured,  wounded,  lamed  and  injured 
about  his  head,  face,  neck,  back  and  spine;  and 
by  reason  whereof  the  said  Charles  Scheffer 
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became  and  was  sick,  sore,  lame  and  disordered 
in  mind  and  body,  and  in  his  brain  and  spine; 
and  by  means  whereof,  phantasms,  illusions  and 
forebodings  of  unendurable  evils  to  come  upon 
him,  the  said  Charles  Scheffer,  were  produced 
and  caused  upon  the  brain  and  mind  of  him, 
the  said  Charles  Scheffer,  which  disease,  so  pro- 
duced as  aforesaid,  baffled  all  medical  skill, 
and  continued  constantly  to  disturb,  harass, an- 
noy and  prostrate  the  nervous  system  of  him, 
the  said  Charles  Scheffer,  to  wit:  from  the  7th 
day  of  December,  A.  D.,  1874,  to  the  8th  day 
of  August,  1875,  when  said  phantasms,  illu- 
sions and  forebodings,  produced  as  aforesaid, 
overcame  and  prostrated  all  his  reasoning  pow- 
ers, and  induced  him,  the  said  Charles  Scheffer, 
to  take  his  life  in  an  effort  to  avoid  said  phan- 
tasms, illusions  and  forebodings,  which  he  then 
and  there  did,  whereby  and  by  means  of  the 
careless,  unskillful  and  negligent  acts  of  the 
said  defendant  aforesaid, the  said  Charles  Schef- 
fer, to  wit:  on  the  8th  day  of  August,  1875,lost 
his  life  and  died,  leaving  him  surviving  a  wife 
and  children." 

The  circuit  court  sustained  the  demurrer  on 
the  ground  that  the  death  of  Scheffer  was  not 
due  to  the  negligence  of  the  Railroad  Company 
in  the  judicial  sense  which  made  it  liable  under 
the  statute.  That  the  relation  of  such  negli- 
gence was  too  remote  as  a  cause  of  the  death  to 
Justify  recovery,  the  proximate  cause  being  the 
suicide  of  the  decedent — his  death  by  his  own 
immediate  act. 

In  this  opinion  we  concur. 

Two  cases  are  cited  by  counsel,  decided  in 
this  court,  on  the  subject  of  the  remote  and 
proximate  causes  of  acts  where  the  liability  of 
the  party  sued  depends  on  whether  the  act  is 
held  to  be  the  one  or  the  other;  and,  though  re- 
lied on  by  plaintiffs  in  error,  we  think  they 
both  sustain  the  judgment  of  the  circuit  court 

The  first  of  these  is  that  of  In*.  Co.  v.  Tweed, 
7  Wall.,  44  [74  U.  S.,  XIX.,  65]. 
i  2511     I0  tnat  c&se  a  pohcy  of  fire  insurance  con- 
1  tained  the  usual  clause  of  exception  from  lia- 

bility for  any  loss  which  might  occur  "  By 
means  of  any  invasion,  insurrection,  riot  or 
civil  commotion,  or  any  military  or  usurped 
power,  explosion,  earthquake  or  hurricane. 

An  explosion  took  place  in  the  Marshall 
warehouse,  which  threw  down  the  walls  of  the 
Alabama  warehouse— the  one  insured,  situated 
across  the  street  from  Marshall  warehouse — 
and  by  this  means,  and  by  the  sparks  from 
the  Eagle  Mill,  also  fired  by  the  explosion,  fa- 
cilitated by  the  direction  of  the  wind,  the  Ala- 
bama warehouse  was  burned.  This  court  held 
that  the  explosion  was  the  proximate  cause  of 
the  loss  of  the  Alabama  warehouse,  because  the 
fire  extended  at  once  from  the  Marshall  ware- 
house, where  the  explosion  occurred.  The 
court  said  that  no  new  or  intervening  cause  oc- 
curred, between  the  explosion  and  the  burning 
of  the  Alabama  warehouse.  That  if  a  new 
force  or  power  had  intervened,  sufficient  of  it- 
self to  stand  as  the  cause  of  the  misfortune, 
the  other  must  be  considered  as  too  remote. 

This  case  went  to  the  verge  of  the  sound  doc- 
trine in  holding  the  explosion  to  be  the  proxi- 
mate cause  of  the  loss  of  the  Alabama  ware- 
house; but  it  rested  on  the  ground  that  no  other 
proximate  cause  was  found. 
See  15  Otto. 


In  thecaseof  B.  Co.  v.  Kellogg,  94 U.  S.,  469 
[XXTV.,  256],  the  sparks  from  a  steam  ferry- 
boat of  the  company  had  set  fire  to  an  elevator, 
and  the  sparks  from  the  elevator  had  set  fire  to 
Kcllogg's  saw-mill  and  lumber-yard,  which 
were  from  three  to  four  hundred  feet  from  the 
elevator.  The  court  below  was  requested  to 
charge  the  jury  that  the  sparks  from  the  steam- 
boat as  a  cause  of  the  fire  of  the  mill  and  lum- 
ber was  too  remote. 

Instead  of  this,  the  court  submitted  to  the 
jury  to  find  "Whether  the  burning  of  the  mill 
and  lumber  was  the  result  naturally  and  reason- 
ably to  be  expected  from  the  burning  o*  the  el- 
evator ;  whether  it  was  a  result  which  under 
the  circumstances  would  not  naturally  follow  1 252 1 
from  the  burning  of  the  elevator,  and  whether 
it  was  the  result  of  the  continued  effect  of  the 
sparks  from  the  steamboat,  without  the  aid  of 
other  causes  not  reasonably  to  be  expected." 

The  Supreme  Court  affirmed  this  ruling,  and 
in  commenting  on  the  difficulty  of  ascertaining, 
in  each  case,  the  line  between  the  proximate 
and  remote  causes  of  a  wrong  for  which  a  rem- 
edy is  sought,! says:  "It  is  admitted  that  the  rule 
is  difficult.  But  it  is  generally  held  that,  in  or- 
der to  warrant  a  finding  that  negligence  or  an 
act  not  amounting  to  wanton  wrong.is  the  prox- 
imate cause  of  an  injury,  it  must  appear  that 
the  injury  was  the  natural  and  probable  conse- 
quence of  the  negligence  or  wrongful  act,  and 
that  it  ought  to  have  been  foreseen  in  the  light 
of  the  attending  circumstances."  To  the  same 
effect  is  the  language  of  the  court  in  McDonald 
v.  SneUing,  14  Allen,  294. 

Bringing  the  case  before  us  to  the  test  of  these 
principles,  it  presents  no  difficulty.  The  proxi- 
mate cause  of  the  death  of  Scheffer  was  his  own 
act  of  self-destruction.  It  was,  within  the  rule 
in  both  these  cases,  a  new  cause  and  a  sufficient 
cause  of  death. 

The  argument  is  not  sound  which  seeks  to 
trace  this  Immediate  cause  of  the  death  through 
the  previous  stages  of  mental  aberration,  physi- 
cal suffering,  and  eight  months'  disease  and 
medical  treatment  to  the  original  accident  on 
the  railroad.  Such  a  course  of  possible  or  even 
logical  argument,  would  lead  back  to  that 
"great  first  cause  least  understood,"  in  which 
the  train  of  all  causation  ends. 

The  suicide  of  Scheffer  was  not  a  result  nat- 
urally and  reasonably  to  be  expected  from  the 
injury  received  on  the  train.  It  was  not  the 
natural  and  probable  consequence,  and  could 
not  have  been  foreseen  in  the  light  of  the  cir- 
cumstances attending  the  negligence  of  the  of- 
ficers in  charge  of  the  train. 

His  insanity,  as  a  cause  of  his  final  destruc- 
tion, was  as  little  the  natural  or  probable  result 
of  the  negligence  of  the  railway  officials,  as  his 
suicide,  and  each  of  these  are  casual  or  unex- 
pected causes,  intervening  between  the  act 
which  injured  him,  and  his  death. 

Judgment  affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Clted-19  N.  W.  Rep.,  747 ;  184  Maas^  178 ;  45  Am. 

Rep.,  817. 
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M.  O.  H.  NORTON  et  al.,  Surviving  Partners 
[*•*]      of  Hewitt,  Norton  &  Company,  Appts., 

v. 

A.  J.  PHELPS  and  MARY  B.  PHELPS. 

(See  S.  C,  "Hewitt  v.  Ptelpt,"  16  Otto,  308-40L) 

Suit  pending — removal  of  cause— dealings  with 
trustee— payment  from  estate. 

1.  A  suit  was  pending  at  the  time  of  the  passage  of 
the  Act  of  March  3, 1875,  ch.  187,  for  the  purposes  of 
removal,  after  decree  of  dismissal  and  during-  the 
time  an  appeal  might  be  taken  from  such  decree  of 
the  State  Court. 

2.  Such  suit  may  be  removed  after  such  decree  has 
been  reversed  by  the  highest  state  court  on  appeal, 
and  the  cause  remanded  to  the  Inferior  court  for  a 
rehearing  upon  the  merits. 

3.  Persons  dealing  with  a  trustee  must  look  to  him 
for  payment  of  their  demands  and,  ordinarily,  the 
creditor  has  no  right  to  resort  to  the  trust  estate  to 
enforce  his  demand. 

4.  But  where  the  estate  Is  either  indebted  to  the 
trustee,  or  would  be.  If  he  should  pay  the  domand, 
and  the  trustee  is  insolvent  or  non-resident,  the 
trust  estate  may  be  reached  directly  by  a  proceeding 
in  chancery. 

[No.  229.] 

Argued  Mar.  16, 1882.     Decided  Apr.  10, 1882. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Mis- 
sissippi. 
The  case  is  stated  by  the  court. 
Mr.  William  L.  Nugent,  for  appellants. 
Messrs.  E.  Jeffords,  James  Z.  George 
and  Charles  W.  Clarke,  for  appellees. 


Mr.  Justice  Matthews  delivered  the  opinion 
of  the  court: 

The  appellants,  who  were  the  complainants  be- 
low, filed  their  bill  in  .equity,  April  17, 1869,  in 
the  Chancery  Court  of  Washington  County ,  Mis- 
sissippi, against  the  appellees  and  Jonathan 
Pearce,  the  object  and  prayer  of  which  was  to 
charge  certain  real  estate  in  that  State,  which 
had  been  conveyed  by  Sarah  Vick  to  Pearce 
upon  certain  trusts, and  of  which  Mary  B.Phelps 
1 3fl4i  WM  ^e  teneficiary,  with  certain  sums, 
1  J  which  the  complainants  allege  they  had  ad- 
vanced to  the  trustee  and  for  which  they  claimed 
the  trust  estate  was  liable. 

The  appellees  were  served  with  process; 
Pearce  was  brought  in  by  publication.  The 
cause  having  been  put  at  issue,  on  final  hearing 
in  the  chancery  court,  the  bill  was  dismissed, 
November  7, 1874,  for  want  of  equity.  From 
this  decree  an  appeal  was  taken,  but  not  until 
March  80,  1876,  when  it  was  thus  removed  to 
the  Supreme  Court  of  the  State.  It  was  dis- 
posed of  in  that  court  May  21, 1877,  by  a  decree 
reversing  tho  decree  of  the  court  below,  and  re- 
manding the  cause,  "With  leave  to  both  parties 
to  amend  pleadings  as  they  may  be  advised,  and 
to  take  testimony,  and  for  an  account  to  be  taken 
in  accordance  with  tho  views  contained  in  the 
opinion"  of  the  court,  which  is  to  be  found  re- 
ported under  the  name  of  Norton  v.  Phelps,  54 
Miss.,  467.  On  June  7,  1877,  the  mandate  of 
the  Supreme  Court  was  filed  in  the  Chancery 
Court  of  Washington  County,  and  on  the  same 
day  a  petition  for  the  removal  of  the  cause  to 
the  Circuit  Court  of  the  United  States  for  that 
district  was  presented  by  Phelps  and  his  wife, 
on  the  ground  that  at  the  time  of  the  commence- 
ment of  the  suit  they  were  citizens  of  Kentucky, 
and  had  continued  so  to  be  at  all  times  since,  the 
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plaintiffs  during  the  siune  period  being  citizens 
of  Louisiana,  which  was  granted,  bond  given 
and  approved,  and  transcript  filed  in  the  circuit 
court  on  August  4,  1877.  On  November  20, 
1877,  the  appellants  moved  to  remand  the  cause, 
which  the  circuit  court  refused  to  do.  This  rul- 
ing of  the  court  is  first  assigned  for  error  under 
the  present  appeal. 

The  contention  of  the  appellants  is  that  the  cir- 
cuit court  had  no  jurisdiction  to  proceed  with  the 
cause,  because  first,  the  suit  was  not  pending  at 
the  time  of  the  passage  of  the  Actof  March  8, 1875 

SB  Stat,  at  L. ,  470],  nor  thereafter  brought  and, 
erefore,  not  within  the  purview  of  that  Act; 
and  second,  because,  at  the  time  the  removal 
was  effected,  the  trial  of  the  cause  in  the  state 
court  had  already  taken  place,  or  at  least  begun 
and  was  in  progress,  whereas  the  Act  requires 
that  the  petition  for  removal  shall  be  filed  be- 
fore the  trial  thereof.  \t*t) 

In  our  opinion  neither  of  these  positions  is 
tenable.  Whether,  after  final  decree  and  before 
appeal  is  perfected,  a  purchaser  of  the  subject 
of  the  suit  is  affected  with  the  notice  of  lis  pen- 
dens may  be  a  question;  although  a  distinction 
in  this  respect  is  made  by  some  of  the  authorities 
between  an  appeal  in  equity  and  a  writ  of  error, 
the  latter  being  considered  a  new  proceeding, 
not  pending  until  service  of  citation,  while  the 
former  is  regarded  as  a  step  in  the  progress  of 
the  cause.  But  in  contemplation  or  the  Act  of 
March  3, 1875, there  are  and  can  be  but  two  class- 
es of  suits:  one,  those,  pending  at  the  time  of  its 
passage;  the  other,  those, thereafter  brought.  Of 
course,  a  suit  terminated  has  ceased  to  be  a  suit. 
Confessedly,  the  present  is  a  suit,  and  could  not 
be  said,  at  the  time  the  Act  was  passed,  to  have 
ended,  although  the  decree  was  final  in  respect 
to  the  court  of  chancery  which  had  rendered  it, 
and  would  have  become  so  between  the  parties 
if  no  appeal  had  been  taken  within  the  time 
limited  by  law.  But  until  that  period  had 
elapsed  it  was  still  a  lis  pendens,  in  the  sense 
that  the  party  against  whom  the  decree  had  been 
rendered  haa  the  right  by  an  appeal  further  to 
prosecute  it.  It  was  not  the  beginning  of  a  new 
suit;  it  was  but  one  additional  step  in  the  prog- 
ress of  an  existing  one.  . 

The  second  ground  of  exception  to  the  re- 
moval of  the  cause  is  maintained  in  argument 
upon  the  authority  of  Jifkins  v.  Sweetser  [ante, 
129],  but  that  case  does  not  govern  this.  That 
decision  turned  upon  the  fact  that  the  judg- 
ment of  the  Supreme  Court  of  the  State  "  dis- 
posed of  the  case  finally  upon  its  merits,  and 
nothing  remained  to  be  done  but  to  continue  the 
hearing  already  begun  until  the  necessary  ac- 
counts could  be  taken,  and  the  details  of  a  final 
decree  settled."  But  here,  although  the  Su- 
preme Court  of  Mississippi  passed  inits  opinion 
upon  the  merits  of  the  case,  as  disclosed  by  the 
record  then  before  it,  nevertheless,  in  remand- 
ing the  cause,  "with  leave  to  both  parties  to 
amend  pleadings  as  they  may  be  advised,  and 
to  take  testimony,"  the  whole  matter  was  open 
and  at  large,  as  though  the  cause  had  never 
been  at  issue;  and  the  clause  providing  "for  an 
account  to  betaken  in  accordance  with  the  views  [»»6] 
contained  in  the  opinion  rendered  herein,"  must 
be  understood  as  qualified  by  the  previous  part 
of  the  order,  and  as  obligatory  upon  the  court 
of  chancery  only  as  a  declaration  of  general 
principles,  to  be  applied  as  the  facts  should 
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thereafter  appear.  It  was  not  a  judgment 
which  operated  as  an  estoppel  between  the  par- 
ties. It  was  neither  final  nor  conclusive.  In 
point  of  fact,  after  the  removal  of  the  cause 
into  the  circuit  court  the  parties  availed  them- 
selves of  the  leave  granted,  and  filed  new  and 
amended  pleadings.  The  cause  then  stood  in 
that  court  just  as  it  would  have  stood  in  the 
state  court,  but  for  the  removal;  t.  «.,  for  a  re- 
hearing upon  the  merits,  and  not  for  the  pur- 
pose of  merely  executing  the  judgment  of  the 
appellate  court,  as  in  the  case  of  Duncan  v.  Be- 
gan, 101  U.  8.,  810  [XXV.,  875].  Being  prop- 
erly removed,  the  parties  are  subject  to  that  ad- 
ministration of  law  which  is  approved  in  the 
judicial  tribunals  of  the  United  States,  whose 
jurisdiction  is  thus  invoked,  as  was  held  in 
King  v.  Wortf.ington,  decided  at  the  present 
Term  [ante,  652]. 

The  circuit  court  having  acquired  jurisdic- 
tion, on  final  hearing,  upon  demurrer  dismissed 
the  bill.  We  arc  now  required  by  the  ap^al  to 
review  that  decree. 

The  allegations  upon  which  the  alleged  equi- 
ty of  the  appellants  is  supposed  to  arise  are.  in 
substance,  as  follows: 

On  May  4,  1850,  Sarah  Vick  and  Henry  W. 
Vick,  her  husband,  executed  and  delivered  to 
Jonathan  Pearce  a  deed,  conveying  to  him  all 
the  property  which  Sarah  Vick  then  owned  as 
separate  property, including  a  plantation, slaves, 
utensils  and  stock  in  Washington  County,  Mis- 
sissippi, the  subject  of  the  present  suit,  upon 
trust,  nevertheless,  for  the  sole  and  separate  use 
of  Sarah  Vick,  during  her  life,  and  in  remain- 
der in  fee  for  the  use  of  her  children,  living  at 
the  time  of  her  death.  It  wasprovided  that  the 
proceeds  of  the  property  in  Washington  and  Is- 
saquena Counties,  and  such  parts  of  it  as  might 
be  sold  should  be  applied  to  the  payment  of  a 
debt  due  to  the  Bank  of  the  United  Suites,  after 
the  payment  of  which,  the  proceeds  of  the 
property,  over  what  was  necessary  to  support 
the  plantation  and  family,  were  to  be  invested 
for  the  benefit  of  all  her  children  living  at  the 
time  of  her  death.  It  was  also  provided  that 
Sarah  Vick  should  retain  possession  of  the  prop- 
erty during  her  life,  with  power  to  sell  or  ex- 
change any  part,  but  any  property  received  in 
exchange  to  De  subject  to  the  trusts;  "Provided 
further,"  the  deed  continued,  "that  said  trustee 
13971  k  *°  permit  the  said  Henry  W.  Vick,  as  agent 
for  said  trustee,  and  as  agent  and  trustee  for 
said  Sarah  Vick,  during  her  life,  and  as  agent 
and  trustee  for  her  children  after  her  death,  to 
superintend,  possess,  manage  and  control  said 
property  for  the  benefit  of  all  concerned;  said 
Henry  Vick  is  to  have  power  to  sell  and  ex- 
change said  property  after  the  death  of  said  Sa- 
rah Vick,  and  apply  the  proceeds  to  the  pay- 
ment of  the  debt  due  to  the  trustee  of  the  Bank 
of  the  United  States,  or.  if  the  said  debt  is  paid, 
the  proceeds  of  the  debt  to  be  re- invested  and 
be  subject  to  the  trusts  of  this  deed."  Provis- 
ion is  then  made  for  applying  a  fund  due  to  her 
from  property  in  the  hands  of  Col.  Durden, 
held  by  him  m  trust  for  creditors  of  Col.  Vick, 
to  the  payment  of  certain  debts  due  from  Hen- 
ry W.  Vick,  but,  it  is  added,  "All  the  debts 
(aforesaid)  to  be  paid  by  Col.  Vick,  if  he  is  able 
to  do  so,  and  it  is  only  in  case  he  is  not  able  that 
it  is  to  be  paid  out  of  said  fund;  provided,  fur- 
ther, that  said  property  is  always  to  stand 
See  15  Otto. 


charged  for  the  payment  of  such  amount  for 
the  liberal  support  and  maintenance  of  the  said 
Henry  W.  Vick  during  his  natural  life."  The 
concluding  clause  in  the  deed  is  as  follows: 
"My  intention  is,  that  said  Henry  W.  Vick  shall 
be  regarded  for  the  purposes  of  this  deed,  not 
merely  as  an  agent,  but  also  a  co-trustee,  and  I 
desire  he  may  be  required  to  give  no  security 
for  the  performance  of  his  duties,  and  the  said 
Jonathan  Pearce  is  not  in  any  manner  to  be 
responsible  for  the  acts  or  conduct  of  said  Hen- 
ry W.  Vick." 

Henry  W.Vics:  carried  on  the  business  of  the 
plantation  until  he  died  in  1861,  when  Pearce, 
as  trustee,  took  possession  of  the  trust  proper- 
ty; Mrs.  Vick,  having  previously  died,  leaving 
no  issue  surviving  her,  except  Mary  B.  Phelps, 
wife  of  A.  J.  Phelps,  the  appellee. 

The  complainants,  Hewitt,  Norton  &  Co., 
were  commission  merchants  in  New  Orleans, 
and  claim  a  balance  due  to  them  from  Pearce, 
as  trustee,  of  $7,631.16  which  they  insist  is  a 
charge  in  equity  upon  the  trust  estate. 

TOm  statements  of  the  account,  contained 
it  he  bill  and  amendments  and  exhibits,  it  ap- 
pr  «.s  that  the  whole  of  this  balance  resulted 
from  transactions  with  H.  W.  Vick,  while  con- 
ducting the  business  of  the  plantation,  prior  to 
April  25,  1861.  In  a  petition  addressed  by 
Pearce  to  the  Judge  of  the  Probate  Court  of 
Washington  County,  November  28,  1865,  and 
made  an  exhibit  to  the  original  bill,  be  states 
the  transactions  with  Vick  as  resulting  in  a  bal- 
ance due  complainantB.of  $6, 145.99, which  with 
$4,281.82,  accruing  from  transactions  with  him- 
self as  trustee,  make  $10,877.81,  which  is  the 
amount  of  the  balance  of  the  account  as  stated 
by  the  complainants,  as  due  them  June  80. 1862. 
The  subsequent  credits  were  all  received  from 
Pearce,  and  reduced  the  balance,  October  8, 
1866,  to  the  amount  claimed  in  the  bill,  being 
less  than  the  amount  due  at  the  death  of  Vick, 
with  interest  added.  This  analysis  of  the  ac- 
counts shows  that  the  whole  claim  of  the  com- 
plainants is  covered  by  their  transactions  with 
Vick,  and  is  not  embraced  in  those  had  with 
Pearce,  all  the  debts  incurred  by  the  latter  be- 
ing canceled  by  payments  mode  by  him.  It  is 
alleged,  however,  that  the  balance  due  at  Vick'R 
death  was  carried  forward  in  account  with 
Pearce  as  a  charge  against  him,  with  his  con 
sent  and  approval;  and  that  when  he  took  pos- 
session of  the  trust  estate  he  received  and  used 
for  the  benefit  of  the  estate,  clothing,  provis- 
ions and  other  supplies  which  hod  been  fur- 
nished or  paid  for  by  the  complainants  upon 
Vick's  orders;  and  it  is  charged  in  the  bill 
"That  all  the  items  charged  m  your  orator's 
said  account  for  money  loaned  and  supplies  fur- 
nished were  necessary  and  proper  under  the 
deed  of  Sarah  Vick,  and  the  said  money  and 
supplies  were  applied  to  the  use  and  benefit  of 
the  trust  estate,  and  upon  a  settlement  of  the 
accounts  of  the  said  Jonathan  Pearce  be  would 
have  had  the  right  to  charge  the  same  against 
the  said  estate,  and  the  balance  due  to  him  by 
said  estate  would  have  been,  and  would  now 
be,  equal  in  amount  to  the  debt  now  claimed  by 
your  orators,"  etc.  It  is  also  alleged  that  Henry 
W.  Vick,  at  the  date  of  the  deed,  was  a  man  of 
no  means,  property  or  credit,  and  continued  in 
the  same  condition  until  his  death;  and  that 
Pearce,  when  he  took  possession,  was  in  the 
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same  financial  condition,  and  a  resident  citizen 
of  the  State  of  Kentucky. 

At  the  death  of  Mrs.  vick,  her  daughter,  now 
Mrs.  Phelps,  was  unmarried  and  a  minor,  and 
Jonathan  Pearce  became  her  guardian.  On 
November  28,  1866,  he  filed  his  final  account 
as  guardian  and  trustee  in  the  Probate  Court 
of  Washington  County,  showing  a  balance  due 
to  the  estate  from  him  of  $2,989.40,  and  report- 
ing, as  heretofore  stated,  the  account,  between 
himself,  as  trustee,  and  the  appellants.  His  ac- 
count as  guardian  was  settled  by  an  order  of 
the  court  in  January,  1866,  and  he  received 
credit  for  an  allowance  by  way  of  compensa- 
tion for  his  services  in  excess  of  the  balance  due 
from  him.  It  is  charged  in  the  complainant's 
bill  that  at  this  settlement  Pearce  admitted  the 
balance  to  be  due  to  the  complainants  as  claimed, 
and  that  he  surrendered  possession  of  the  es- 
tate to  Phelps  and  wife  upon  an  understanding 
and  agreement  with  them  that  it  should  be  paid 
out  of  the  cotton  crop  then  growing  on  it. 

It  is  manifest  that  the  deed  of  trust  from  Mrs. 
Vick  to  Jonathan  Pearce  does  not  confer  upon 
the  trustee  or  upon  Henry  W.  Vick  any  power 
to  charge  the  estate  directly  with  the  payment 
of  any  sums  of  money  for  any  purpose  what- 
ever, with  the  single  exception  of  a  personal 
support  and  maintenance  for  the  latter.  The 
grantor  charges  it  with  the  payment  of  certain 
specified  obligations,  and  there  is  no  evidence 
of  an  intention  to  permit  it  to  be  incumbered 
by  the  trustee  or  by  Vick. 

It  is  to  be  noted,  also,  that  Jonathan  Pearce 
is  a  trustee  merely  of  the  title, without  any  act- 
ive duties  in  regard  to  the  estate.  The  power 
to  sell  or  exchange  during  his  own  lifetime  the 
grantor  reserves  to  herself,  and  after  her  death 
directs  that  it  be  exercised  solely  by  her  hus- 
band surviving  her.  All  powers  to  superintend, 
possess,  manage  and  control  the  property  are 
conferred  exclusively  upon  Henry  W.  Vick,  "As 
agent  for  said  trustee  and  as  agent  and  trustee 
for  said  Sarah  Vick  during  her  life,  and  as 
agent  and  trustee  for  her  children  after  her 
death;"  but  to  be  regarded  for  the  purposes  of 
this  deed,  not  merely  as  an  agent,  but  also  as  a 
co-trustee.  "  And  the  said  Jonathan  Pearce 
is  not  in  any  manner  to  be  responsible  for  the 
acts  or  conduct  of  said  Henry  W.  Vick."  So 
that  .while  Pearce  was  trustee  of  the  title  merely, 
Vick  was  a  co-trustee,  having  no  title  or  estate 
in  the  property,  but  charged  with  all  the  active 
duties  of  management.  After  the  death  of  Mrs. 
Vick,  Pearce's  sole  duty  in  regard  to  the  trust 
estate  was  to  convey  the  title  to  the  surviving 
children.  By  these  provisions  the  power  of 
either  to  create  a  charge  upon  the  trust  estate 
seems  to  be  effectually  excluded. 
It  follows  also  from  these  provisions  of  the 
1 400]  deed  of  trust,  and  the  facts  recited  as  to  the  ori- 
gin and  nature  of  the  applicant's  account,  that 
no  equitable  charge  against  the  estate  can  be  es- 
tablished through  the  supposed  liability  of 
Pearce.  It  is  quite  plain  that  he  was  never  per- 
sonally answerable  for  the  obligations  created 
by  Vick,  and  his  alleged  assumption  of  the  ac- 
count may  be  rejected  as  incompetent  to  create 
any  such  liability  upon  his  part.  Neither  his 
admission  nor  that  of  the  appellees  could,  in 
contemplation  of  law,  create  any  charge  upon 
the  estate;  and,  as  trustee,  he  could  not  estab- 
lish it  as  necessary  to  his  own  exoneration. 

1074 


The  appellants,  then,  can  reach  the  state 
only,  if  at  all,  through  their  claim  against  fick. 
For  this  purpose,  he  may  be  regarded  as  an  in- 
dependent trustee,  authorized  to  do  whatever 
was  necessary  and  proper  in  the  performance 
of  his  duty  to  superintend  and  manage  the  trust 
property.  He  was,  undoubtedly,  personally 
bound  for  all  his  contracts,  made  in  that  char- 
acter. The  question  is,  does  his  insolvency 
create  an  equity  in  behalf  of  the  appellants  to 
reach  the  estate,  for  the  benefit  of  which  the  ad- 
vances are  admitted  to  have  been  made? 

On  this  point  the  law  prevailing  in  Missis- 
sippi, and  governing  the  case,  was  well  declared, 
we  have  no  doubt,  by  the  Supreme  Court  of  that 
State,  in  this  very  case.  It  said,  Norton  v. 
Phelpe,  54  Miss.,  471:  "  In  the  case  of  Clopton 
v.  Oholeon,  58  Miss.,  466,  we  announced  the 
principles  applicable  to  this  case.  These  are, 
that  persons  dealing  with  a  trustee  must  look 
to  him  for  payment  of  their  demands,  and  that, 
ordinarily,  the  creditor  has  no  right  to  resort  to 
the  trust  estate  to  enforce  his  demand  for  ad- 
vances made  or  services  rendered  for  the  bene- 
fit of  the  trust  estate.  But  while  this  is  the  rule 
there  are  exceptions  to  it,  and  where  expendi- 
tures have  been  made  for  the  benefit  of  the  trust 
estate,  and  it  has  not  paid  for  them,  directly 
or  indirectly,  and  the  estate  is  either  indebt- 
ed to  the  trustee  or  would  have  been  if  the 
trustee  had  paid,  or  would  be  if  he  should  pay 
the  demand,  and  the  trustee  is  insolvent  or  non- 
resident, so  that  the  creditor  can  not  recover 
his  demand  from  him,  or  will  be  compelled  to 
follow  him  to  a  foreign  jurisdiction,  the  trust 
estate  may  be  reached  directly  by  a  proceeding 
in  chancery." 

The  ground  and  reason  for  this  rule  is,  that  the 
trustee  has  an  equity  of  his  own,  for  re-im- 
bursoment  for  all  the  necessary  expenses  to 
which  he  has  been  put  in  the  administration  of 
his  trust,  which  he  can  enforce  by  means  of 
the  legal  title  to  the  trust  estate  vested  in  him: 
and  that  his  creditor,  in  the  cases  supposed  of 
his  insolvency  or  absence  from  the  jurisdiction, 
may  resort  to  the  equity  of  the  trustee,  upon  a 
principle  of  equitable  substitution  or  attach- 
ment, for  his  own  security.  It  would  not  ap- 
ply against  the  trust  estate  in  this  case  for  the 
enforcement  of  a  debt  created  by  Vick,  for  the 
reason  that  he  had  no  title  to  the  property;  but 
adopting  it  and  applying  it  as  though  he  had, 
it  is  equally  plain  that  the  appellants  have  es- 
tablished no  right  to  the  relief  prayed  for. 
What  the  state  of  the  account  may  have  been 
at  the  time  of  his  death,  between  the  trust  es- 
tate and  Henry  W.  Vick,  does  not  appear. 
There  is  no  allegation  on  the  subject  in  the  rec- 
ord. For  aught  that  appears  he  may  have  had 
in  his  hands  means  enough  belonging  to  the  es- 
tate to  satisfy  all  demands  against  it;  he  may, 
indeed,  have  been  largely  in  debt  to  it.  The 
case,  in  any  of  its  aspects,  clearly  is  not  within 
the  rule;  and  the  effort  to  reach  the  estate 
through  Pearce  instead  of  Vick,  for  the  reasons 
already  stated,  must  fail. 

These  are  the  grounds  upon  which  the  cir- 
cuit court  proceeded  in  the  decree  complained 
of.  We  find  no  error  in  the  record  and  the  de- 
cree is,  accordingly,  affirmed. 
True  copy.  Test:      ~  _  „ 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


Cited-111  U.  S.,  478. 


106  V.  S. 


[401] 


Digitized  by 


Google 


1881. 


Hauselt  t.  Harrison. 


401-408 


[401]     CHARLES  HAUBELT  ahd  CHARLES 
KORN,  Tiffs,  in  Err., 
v. 

JEFFERSON    HARRISON,    Assignee  in 
Bankruptcy  of  Edward  Bayer. 

(See  8. 0, 15  Otto,  401-408.) 

Construction  of  contract — unlawful  preference. 

L  An  agreement  between  A  and  B  that  In  consid- 
eration that  A  should  furnish  money  to  B  to  buy 
skins,  B  would  tan  them  and  return  them  to  A  for 
sale  cn  commission,  and  that  such  skins  In  the  proc- 
ess of  tunning  should  be  security  for  the  moneys 
advaboed,  creates  a  charge  upon  the  property  in 
favor  of  A,  in  the  nature  of  a  mortgage,  which  is 

Sod  between  the  parties  and  as  to  B  8  assignee  in 
nlauptcy,  without  a  change  of  possession,  and  is 
capable  of  enforcement. 

£  A  subsequent  agreement  between  the  parties, 
on  B'j  becoming  unable  from  sickness  to  fulfill 
such  contract,  that  A  should  take  possession  of  the 
tannery,  finish  the  skins  and  sell  them,  and  pose  the 
net  proceeds  to  the  credit  of  B,  after  deducting  ad- 
vanoeo  and  expenses,  made  shortly  before  B's  peti- 
tion to  be  adjudicated  a  bankrupt,  though  made 
with  knowledge  of  B's  Insolvency,  and  in  contem- 
plation of  his  bankruptcy.  If  made  in  good  faith 
for  the  purpose  of  securing  to  A  the  benefits  of  the 
former  contract,  is  legitimate,  and  does  not  consti- 
tute an  unlawful  preference  In  fraud  of  the  bank- 
rupt law. 

[No.  268.] 

Argued  Mar.  SI,  188t.   Decided  Apr.  10, 188S. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
vania, 

The  case  is  stated  by  the  court. 

Meant.  Lewis  Sanders,  TP.  H.  Armstrong, 
Samuel  Linn,  John  8.  Woodward,  for  plaintiffs 
in  error. 

Meters.  M.  F.  Elliott  and  H.  C.  Parsons, 

for  defendant  in  error. 

1 402 1  Mr-  Justice  Matthews  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  replevin  brought  in  the 
circuit  court,  February  20, 1875,  by  the  defend- 
ant in  error  to  recover  possession  of  certain 
tanned  skins,  part  finished  and  part  unfinished, 
and  bark,  which,  it  is  alleged,  had  been  trans- 
ferred by  the  bankrupt  to  the  plaintiffs  in  error, 
in  fraud  of  the  bankrupt  law.  There  was  a  ver- 
dict and  judgment  for  the  plaintiff  below,  to 
reverse  which  this  writ  of  error  is  prosecuted. 

Edward  Bayer,  who  was  adjudicated  a  bank- 
rupt January  18, 1875,  upon  his  own  petition, 
filed  November  10, 1874,  owned  and  was  pos- 
sessed of  a  tannery  at  Tioga,  Pennsylvania,  at 
which  he  had  been  conducting  the  business  of 
n  tanner;  and  Charles  Hauselt,  the  plaintiff  in 
error,  was  a  leather  merchant  in  New  York. 

On  the  day  of  its  date,  they  entered  into  an 
agreement  in  writing,  as  follows: 

"Articles  of  agreement  entered  into  this  29th 
day  of  May,  1874,  between  Edward  Bayer,  of 
Brooklyn,  New  York,  party  of  the  first  part,  and 
Charles  Hauselt,  of  New  York  City,  party  of  the 
second  part,  witnesseth: 

In  consideration  of  certain  moneys  advanced, 
at  the  rate  of  seven  per  cent  per  annum,  to  the 
party  of  the  first  part,  for  the  purchase  of  veal 
and  kip-skins  to  be  tanned,  curried  and  finished 
by  one  Charles  Korn,  the  party  of  the  first  part 
hereby  agrees  to  send  all  the  skins  so  tanned, 
-curried  and  finished  by  the  said  Charles  Korn, 
See  15  Otto. 


said  skins  to  be  labeled  and  stamped  with  a 
label  and  stamp  bearing  the  name  of  said  Charles 
Korn,  the  skins'  to  be  in  every  way  so  finished 
as  those  now  known  in  the  New  York  market  ,  -ft,. 
is  the '  Korn  skin,'  exclusive  to  the  party  of  the  '  *Ud  J 
second  part,  he  being  sole  agent  for  the  so-called 
'  Korn  skin '  in  the  United  States,  in  considera- 
tion of  a  commission  of  five  per  cent  of  proceeds 
of  all  sales  and  a  further  one  per  cent  to  cover 
fire  insurance,  storage  and  labor;  the  said  party 
of  the  second  part  agrees  to  sell  all  such  skins 
to  be  sent  him  at  the  best  market  prices,  the 
wholesale  or  cash  price  only  to  be  taken  as  an 
average  in  account  sales,  small  sales  to  be  taken 
to  own  account  at  same  price ;  the  party  of  the 
second  part  further  agrees  to  place  all  proceeds 
of  sales  of  said  skins,  after  deduction  of  afore- 
mentioned commission  and  advances  for  the 
purchase  of  veal  and  kip-skins,  at  the  disposal 
of  the  party  of  the  first  part,  for  his  own  use 
and  benefit. 

And  it  is  further  agreed  that  all  the  skins, 
whether  green,  in  process  of  tanning,  tanned,  or 
tanned  and  finished,  shall  be  considered  as  se- 
curity for  the  refunding,  with  interest,  of  all 
the  moneys  advanced  by  the  party  of  the  second 
part,  and  that  all  the  skins  shall  be  insured  for 
their  full  value  in  good  companies  only. 

Signed,  sealed  and  delivered  on  the  day  and 
year  above  written. 

Edw'd  Bayer  . 
Charles  Hauselt, 
By  E.  Hatjbelt,  AtCy. 

Witness :  Frederick  E.  Shearer." 

The  business  contemplated  by  this  contract 
was  carried  on,  according  to  its  terms,  until 
November  6, 1874.  During  that  time  Hauselt 
hod  made  large  cash  advances  and  had  received 
some  tanned  hides,  but  on  that  date  was  largely 
in  advance,  in  excess  of  receipts,  and  in  excess 
of  the  value  of  the  property  replevied.  Bayer, 
having  become  broken  in  health  and  financially 
embarrassed,  informed  Hauselt  of  his  condition, 
and  that,  in  consequence,  he  could  proceed  no 
further  in  the  execution  of  the  contract  between 
them  and  could  not  otherwise  repay  his  ad- 
vances. Thereupon  the  parties  entered  into  the 
following  agreement: 

"  This  agreement,  made  the  6th  day  of  No- 
vember, 1874,  between  Edward  Bayer,  of  the 
City  of  Brooklyn,  State  of  New  York,  party  of 
the  first  part,  and  Charles  Hauselt,  of  the  City, 
County  and  State  of  New  York,  party  of  the 
second  part,  witnesseth: 

That, whereas,  an  agreement  was  entered  into 
by  the  parties  hereto  on  the  29th  day  of  May,  1 404 1 
1874,  whereby  the  party  of  the  first  part  was, 
umong  other  things,  to  tan,  finish  and  deliver 
to  the  party  of  the  second  part  veal  and  kip- 
skins  purchased  in  the  raw  by  moneys  advanced 
by  the  party  of  the  second  part  ;  and  whereas, 
the  party  of  the  first  part  has  become  ill  and 
physically  unable  to  complete  the  tanning  and 
finishing  the  skins  now  on  hand  at  the  tannery 
of  the  party  of  the  first  part,  and  in  order  that 
said  contract  or  agreement  may  be  carried  out, 
it  is  hereby  agreed,  and  the  party  of  the  second 
part  is  hereby  authorized  to  take  immediate  pos- 
session and  sole  control  of  tannery,  buildings  and 
out-houses  connected  therewith,  of  the  party  of 
the  first  part,  in  Tioga  Township,  Pennsylvania, 
and  run  and  use  the  same,  together  with  such 
of  the  materials  on  hand  as  may  be  necessary 
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to  finish  and  complete  said  skins  now  on  hand 
in  said  tannery,  etc.,  and  to  take  possession  of 
and  sell  said  skins  in  any  state  as  may  be  to  the 
best  advantage  of  the  parties  hereto,  all  sales 
guarantied  by  the  parties  of  the  second  part, 
the  net  proceeds  of  all  said  sales  to  be  passed  to 
the  credit  of  the  party  of  the  first  part,  after  de- 
ducting advances  and  expenses  of  finishing  said 
skins  as  per  the  terms  of  said  agreement. 

In  witness  whereof  the  parties  hereto  have 
hereunto  set  their  hands  and  seals  the  day  and 
year  fir*  above  written. 

Edw.  Bayer.  [seal.] 
Charles  Haubelt.  [seal.] 
T.  H.  Brorman,  Atfy. 

digned,  sealed  and  delivered  in  the  presence, 
C.  H.  Seymour." 

Hauselt  immediately  took  possession  of  the 
tannery,  holding  the  property  replevied  at  the 
time  this  action  was  brought,  in  pursuance  of 
this  arrangement. 

It  may  be  assumed  that  at  the  date  of  the 
second  contract  Hauselt  had  knowledge  of 
Bayer's  insolvency  and  of  his  intention  imme- 
diately to  file  his  petition  in  bankruptcy. 

The  court  below  charged  the  jury,  in  sub- 
stance, as  follows:  that  the  property  in  the 
skins  purchased  by  means  of  the  advances  un- 
der the  contract  of  May  29, 1874,  was  in  Bayer; 
that  Hauselt  had  no  right  to  the  possession  of 
them  at  any  time  while  they  were  in  the  proc- 
ess of  manufacture;  that  the  only  security  given 
by  the  contract  was  the  personal  obligation  of 
Bayer  to  consign  them  to  Hauselt  for  sale, when 
the  manufacture  was  complete;  that  the  con- 
tract of  November  6,  1874,  and  the  possession 
delivered  and  taken  in  pursuance  of  it,  was  a 
transfer,  to  which  Hauselt  was  not  entitled, 
and  constituted  a  preference  within  the  mean- 
ing of  the  bankrupt  law;  that  if  it  was  made  to 
make  and  obtain  payment  of  the  whole  of  the 
debt  to  Hauselt,  Bayer  being  in  fact  insolvent, 
and  Hauselt  having  reasonable  cause  to  believe 
him  to  be  so,  the  transaction  was  fraudulent 
and  void,  and  the  verdict  should  be  for  the 
plaintiff. 

These  charges  were  duly  excepted  to  and  are 
now  assigned  for  error. 

Notwithstanding  the  differences  between  the 
contract  of  May  29, 1874,  between  Bayer  and 
Hauselt,  and  the  contract  considered  by  this 
court  in  the  case  of  the  Powder  Co.v.  Burkfiardt, 
97  U.  S.,  110  [XXIV.,  978],  it  must  be  con- 
ceded that  the  legal  title  to  the  skins  purchased 
with  the  money  advanced  by  Hauselt  vested  in 
Bayer.  But  it  was  not  an  unqualified  property. 
We  cannot  agree  with  the  circuit  court  in  the 
construction,  that  the  only  security  given  to 
Hauselt  by  the  contract  was  the  personal  prom- 
ise of  Bayer  that  he  would  perform  it.  To  limit 
the  contract  to  that  extent,  is  to  deprive  its  last 
provision  of  all  force;  for  without  it,  the  per- 
sonal obligation  to  deliver  the  skins  when 
tanned  would  still  remain.  The  clause  providing 
for  security  must  be  held  to  mean  something; 
and  it  declares  that  the  skins  themselves,  before 
delivery  of  possession  to  Hauselt  under  the  con- 
tract, for  purposes  of  sale,  shall  be  considered 
as  security. 

The  legal  effect  of  such  a  contract,  it  was 
decided  in  Gregory  v.  Morrit,  96  U.  S.,  619 
[XXIV.,  740],  was  to  create  a  charge  upon  the 
property,  not  in  the  nature  of  a  pledge,  but  of 
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a  mortgage.  Such  a  lien  Is  good  between  the 
parties,  without  a  change  of  possession,  even 
though  void  as  against  subsequent  purchasers 
in  good  faith  without  notice,  and  creditors  levy 
ing  executions  or  attachments;  and  if  followed 
by  a  delivery  of  possession,  before  the  rights 
of  third  persons  have  intervened,  it  is  good  ab- 
solutely. 

Nor  can  it  be  reasonably  doubted  tnat  this 
equitable  lien  was  capable  of  enforcement.  If 
Bayer  had,  in  disregard  and  violation  of  his 
agreement,  undertaken  to  divert  the  skins, 
whether  in  a  finished  or  unfinished  state,  to  |408| 
some  other  and  unauthorized  use,  it  would  have 
been  in  fraud  of  the  rights  of  Hauselt,  and  a 
court  of  equity  would  not  have  hesitated  by  an 
injunction  to  prevent  the  commission  or  con- 
tinuance of  the  wrong.  Bayer  would,  under 
such  circumstances,  be  treated  by  a  court  of 
equity  as  a  trustee,  fraudulently  dealing  with 
and  misappropriating  trust  property,  and  Hau- 
selt would  be  protected  in  his  rights,  as  owner 
of  a  beneficial  interest  in  the  property,  entitled 
to  the  enjoyment  of  the  specific  fruits  of  the 
agreement. 

"Indeed,"  say  8  Story,  Eq.Jur.,  sec.  1231,  "there 
is  generally  no  difficulty  m  equity  in  establish- 
ing a  lien  not  only  on  real  estate,  but  on  per- 
sonal property  or  on  money  in  the  hands  of  a 
third  person,  wherever  that  is  a  matter  of  agree- 
ment, at  least  against  the  party  himself,  and 
third  persons  who  are  volunteers  or  have  no- 
tice. For  it  is  a  general  principle  in  equity  that, 
as  against  the  party  himself,  and  any  claiming 
under  him  voluntarily  or  with  notice,  such  an 
agreement  raises  a  trust." 

If,  in  consequence  of  his  bankruptcy,  the 
property  had  come  into  the  possession  of  his 
assignees,  they  would  have  taken  it  subject  to 
all  legal  and  equitable  claims  of  others  not  in 
fraud  of  the  rights  of  general  creditors.  They 
would  be  affected  by  all  the  equities  which  could 
be  urged  against  him.  Cook  v.  TuUia,  18  Wall., 
841  [85  U.  8. ,  XXI. ,  9871.  In  Yeotman  v.  Saving* 
Intt.,  95  U.  S.,  764  [XXIV.,  589],  it  was  held 
to  be  an  established  rule  that,  "  Except  in  cases 
of  attachments  against  the  property  of  the  bank- 
rupt within  a  prescribed  time  preceding  the 
commencement  of  proceedings  in  bankruptcy, 
and  except  in  cases  where  the  disposition  of 
property  by  the  bankrupt  is  declared  by  law  to 
be  fraudulent  and  void,  the  assignee  takes  the 
title  subject  to  all  equities,  liens,  or  incum- 
brances, whether  created  by  operation  of  law 
or  by  act  of  the  bankrupt,  which  existed  against 
the  property  in  the  hands  of  the  bankrupt." 
"  He  takes  the  property  in  the  same  plight  and 
condition  that  the  bankrupt  held  it."  wintorv. 
McLellan,  2  Story,  492.  In  Stewart  v.  Piatt,  101 
U.  S.,  789  [XXV.,  818],  it  was  held  that,  al- 
though the  chattel  mortgages,  involved  in  that 
litigation,  by  reason  of  the  failure  to  file  them 
in  the  proper  place,  were  void  as  against  judg- 
ment creditors,  they  were  valid  and  effective  as 
between  the  parties.  Mr.  Justice  Harlan,  de-  '  1 
livering  the  opinion  of  the  court,  said:  "  The 
assignee  took  the  property  subject  to  such  eq- 
uities, liens  or  incumbrances  as  would  have  af- 
fected it  had  no  adjudication  in  bankruptcy 
been  made.  *  *  *  The  latter  (the  assignee) 
representing  general  creditors,  cannot  dispute 
such  claim,  since,  had  there  been  no  adludica 
tion,  it  could  not  have  bwm  disputed  by  the 
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mortgagors.  The  assignee  can  assert  in  behalf 
of  the  general  creditors  no  claims  to  the  pro- 
ceeds oi  the  sale  of  that  property  which  the 
bankrupts  themselves  could  not  have  asserted 
in  a  contest  exclusively  between  them  and  their 
mortgagee." 

It  follows  that,  Bayer  becoming  a  bankrupt 
while  in  possession  of  the  skins  purchased,  and 
in  the  tannery,  under  the  contract  of  May  29, 
1874,  if  his  assignee  in  bankruptcy  bod  taken 
possession  of  them,  he  would  have  done  so,  sub- 
ject to  the  terms  of  that  contract;  and  Hauselt 
would  have  had  the  right  to  require,  either  that 
he  should  perform  the  contract  to  its  termina- 
tion, so  far  as  the  skins  then  on  hand  were  con- 
cerned, by  finishing  them,  and  forwarding  them 
for  sale;  or  that  he  should  surrender  possession 
to  Hauselt,  under  some  arrangement,  mutually 
beneficial,  whereby  the  enterprise  might  be 
wound  up,  under  his  management,  such  as  that 
actually  made  by  Bayer,  on  November  6, 1874; 
or  if  the  assignee  sold  the  property  in  the  con- 
dition in  which  be  received  it,  that  he  should 
account  to  Hauselt  specifically  for  the  proceeds 
of  the  sale,  and  recognize  him  as  a  creditor  for 
the  remainder  of  his  advances,  not  thereby  re- 
funded 

Such  being  the  mutual  rights  of  the  parties, 
the  transaction  of  November  6,  1874,  though 
made  with  knowledge  of  Bayer's  insolvency, 
and  in  contemplation  of  his  bankruptcy,  if 
made  in  good  faith,  as  it  is  admitted  to  have 
been,  for  the  purpose  of  securing  to  Hauselt  the 
benefits  of  the  contract  of  May  29,  1874,  was 
legitimate,  and  did  not  constitute,  as  was  held 
by  the  circuit  court,  an  unlawful  preference  in 
fraud  of  the  bankrupt  law.  It  is  quite  true  that 
Hauselt  could  not  have  compelled.  Bayer  by  an 
action  at  law,  to  deliver  to  him  possession  of 
his  tannery  and  its  contents;  nor  could  be  have 
recovered  possession  of  the  skins,  tanned  or  un- 
tanned,  by  force  of  a  legal  title;  but  it  is  equally 
true  that,  in  equity,  he  could,  by  injunction, 


from  the  District  Court,  the  District  Judge  who  ren- 
dered the  Judgment  appealed  from  cannot,  under 
section  614  of  the  Revised  Statutes,  give  a  vote,  even 
by  consent  of  parties,  when  another  Judge  pres- 
ent ;  and  the  case  cannot  be  brought  to  this  court 
upon  a  certificate  of  division  of  opinion  between 
him  and  the  other  Judge. 

An  information  for  a  forfeiture,  under  the  inter- 
nal revenue  laws,  cannot  be  brought  from  the  Cir- 
cuit Court  to  this  court  by  appeal. 

[No.  288.] 

Argued  Mar.  t2, 1882.   Decided  Apr.  10, 1882. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Wisconsin. 


,4n8 1  have  prevented  Bayer  from  making  any  dispo- 
1  1  sition  of  the  property,  inconsistent  with  his 
obligations  under  the  contract;  and  upon  proof 
of  bis  inability  or  unwillingness  to  complete 
the  performance  of  his  agreement,  the  court 
would  not  have  hesitated,  in  the  exercise  of  a 
familiar  jurisdiction,  to  protect  the  interests  of 
Hauselt,  by  placing  the  property  in  the  custody 
of  a  receiver  for  preservation,  with  authority, 
if  such  a  course  seemed  expedient,  in  its  discre- 
tion, to  finish  the  unfinished  work,  and  ulti- 
mately by  a  sale  and  distribution  of  its  proceeds 
to  adjust  the  rights  of  the  parties. 

For  these  reasons,  we  think  the  court  below 
erred  in  its  charges  to  the  jury.  The  judgment 
it,  therefore,  reverted,  until  instructions  to  grant 
a  new  trial,  and  it  it  to  ordered. 
True  copy.  Test : 

—  J«Bg"JP-  McKenney,  Clerk,  Sup.  Court,  U.  8. 
Cited— 188  Mass.,  142. 


UNITED  STATES,  Appt., 

9. 

BERNARD  EMHOLT  et  ax.,  Claimant*. 
(See  8.  C„  16  Otto,  414-416.) 
Diction  of cfrinim^nformaUon  for  forfeiture. 

•At  the  hearing  In '  .e  Circuit  Court,  of  an  appeal 

•Head  notes  by  Mr.  Justice  Qeat. 
See  15  Otto. 


Statement  of  the  case  by  Mr.  Justice  Gray : 
This  was  an  information,  filed  in  the  District 
Court  of  the  United  States  for  the  Western  Dis- 
trict of  Wisconsin,  for  the  forfeiture  of  the  right, 
title  and  interest  of  Severin  Schulte  in  certain 
real  estate  on  which  he  carried  on  the  business 
Of  a  distiller,  without  having  given  bond  as  re- 
quired by  law,  and  with  intent  to  deprive  the 
United  States  of  the  tax  on  the  spirits  distilled 
by  him. 

In  the  District  Court,  held  by  Judge  Bunn, 
Bernard  Emholt  and  Eliza  Bergen er  appeared 
and  answered  as  claimants  of  the  real  estate 
under  mortgages  from  Schulte;  upon  the  trial 
it  was  found  by  special  verdict  that  Schulte  was 
guilty  as  charged  in  the  information,  and  that 
he  held  the  legal  title  to  the  real  estate,  subject 
to  a  mortgage  to  each  of  the  claimants;  judg- 
ment was  given  that  the  mortgages  constituted 
no  lien  or  incumbrance  against  the  United 
States,  and  that  all  the  real  estate  be  forfeited; 
and  the  claimants  appealed  to  the  Circuit  Court. 

In  the  Circuit  Court,  held  by  Mr.  Justice 
Harlan  and  Judge  Bunn,  the  judgment  was  re- 
versed; and  a  certificate,  signed  by  Mr.  Justice 
Harlan  only,  was  entered  oi  record,  stating  that 
the  hearing  upon  the  special  verdict  found  in 
the  District  Court  was,  by  consent  of  parties, 
had  before  the  Circuit  Justice  and  the  District 
Judge,  and  that  they  were  divided  in  their  opin 
ion  on  the  question  whether,  upon  the  facts 
found  in  the  special  verdict,  the  United  States 
were  entitled  to  judgment  forfeiting  the  prop- 
erty described  in  the  information  to  the  use  of 
the  United  States,  except  subject  to  the  interest 
and  claim  of  the  claimants,  as  set  out  in  their 
answers. 

From  the  judgment  of  the  Circuit  Court  the 
district  attorney  claimed  and  was  allowed  an  f  4151 
appeal  to  this  court. 

.Vr  Samuel  P.  Phillips,  Solicitor- Oen. ,  for 
appellant. 

Messrs.  J.  T.  Mills,  George  C.  Havxleton 
and  S.  U.  Pinney,  for  appellees. 


Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  court  has  no  jurisdiction  of  the  question 
certified.  The  office  and  obiect  of  a  certificate 
of  division  of  opinion  are  to  bring  to  this  court 
for  determination  a  question  of  law  upon  which 
the  opinions  of  two  judges,  competent  to  take 
part  in  the  judgment  of  the  Circuit  Court,  are 
opposed  to  each  other.  By  the  provisions  of 
the  Judiciary  Acts  of  September  24,  1789,  sec. 
4  [1  Stat,  at  L.,  78],  and  April  29, 1802,  sec.  5 
[2  Stat,  at  L.,  156],  re-enacted  in  the  Revised 
Statutes,  sec.  614,  upon  the  hearing  in  the  Cir- 
cuit Court  of  an  appeal  from  a  judgment  of  the 
1  District  Court,  the  District  Judge  who  rendered 
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the  decision  appealed  from,  although  he  may, 
for  the  information  of  the  Circuit  Court,  assign 
his  reasons  for  that  decision,  is  prohibited  from 
voting  or  taking  part  in  the  judgment  of  the 
Circuit  Court,  and  that  judgment  is  to  be  en- 
tered according  to  the  opinion  of  the  judge  who 
is  not  so  disqualified.  The  provision  of  the  Act 
of  March  2,  1867,  sec.  2  [14  Stat,  at  L.,  545], 
also  incorporated  in  the  same  section  of  the  Re- 
vised Statutes,  which,  in  order  to  prevent  fail- 
ure or  delay  of  justice,  permits  such  a  case,  by 
consent  of  parties,  to  be  heard  and  disposed  of 
by  the  District  Judge  when  alone  holding  the 
Circuit  Court,  has  no  application  when  another 
judge  is  present.   And  the  provisions  of  the 


Acts  of  April  29, 1802,  sec.  6  [2  Stat,  at  L.,  156], 
and  June  1,  1872,  sec.  1  [17  Stat,  at  L.,  196], 
embodied  in  sees.  650,  652,  693,  697  of  the  Re- 


vised Statutes,  do  not  enlarge  the  authority  of 
the  District  Judge  in  this  respect.  It  neces- 
sarily follows  that  the  case  cannot  be  brought 
to  this  court  upon  a  certificate  of  division  of 
opinion  between  the  judge  who  is  qualified  and 
the  judge  who  is  disqualified  to  take  part  in  the 
judgment.  U.  8.  v.  Lancaster,  5  Wheat.,  434; 
Nelson  v.  Carland,  1  How.,  265. 

The  case  cannot  be  treated  as  before  this  court 
on  the  appeal  from  the  Circuit  Court,  without 
regard  to  the  certificate  of  division,  because  it 
. .  _  _  is  on  the  common  law  side  of  that  court.  If  it 
1  a  16  j  jg  to  be  considered  as  a  civil  action,  the  proper 
mode  of  bringing  it  up  is  by  writ  of  error,  and 
not  by  appeal.  Benin*  v.  Ramsey,  1 1  How. ,  185 ; 
.Tone*  v.  La  Vallette,  5  Wall.,  579  [72  U.  8., 
XVHI. ,  550].  If,  according  to  Clif  ton  v.  U.  8. , 
4  How.,  242,  250,  it  should  be  treated  as  in  the 
nature  of  a  criminal  proceeding,  it  is  hard  to 
see  how  it  could  be  brought  to  this  court  at  all, 
except  upon  a  certificate  of  division  of  opinion. 
Ex  parte  Gordon,  1  Black,  508  [66  U.  S.,  XVII., 
1341. 

Neither  the  consent  of  parties  nor  the  al- 
lowance of  the  appeal  in  the  court  appealed 
from,  can  enable  this  court  to  review  the  judg- 
ment of  that  court  in  any  other  form  of  pro- 
ceeding than  the  law  prescribes.  Kelsey  v.  For- 
syth, 21  How.,  85  [62  U.  S.,  XVI.,  82];  CaUan 
v.  May,  2  Black,  541  [67  U.  8.,  XVII.,  281]. 

This  court  having  no  jurisdiction  of  the  case, 
the  appeal  must  be  dismissed,  and  the  case  re- 
manded to  the  Circuit  Court. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


[416] 


E.  A.  HITCHCOCK,  Plff.  in  Err., 
t. 

WILLIAM  C.  BUCHANAN  et  al. 

(See  8.  C,  15  Otto,  416-418., 

Bill  of  exchange,  when  tiiat  of  company  and  not  of 
its  officers — demurrer. 

*1.  A  bill  of  exchange,  headed  "Office  of  Belleville 
Nail  Mill  Co.,"  and  concluding,  "charge  same  to  ao 
•Head  notes  by  Mr.  Justice,  Gray. 


count  of  Belleville  Nail  Mill  Co.,  A.  B^  Prea't,  C.  D., 
8ec'y,"  Is  the  bill  of  the  company,  and  not  of  the  in- 
dividual Bignera ;  and  a  declaration  thereon  against 
the  latter  as  drawers,  setting  forth  the  instrument, 
and  alleging  it  to  be  their  bill  of  exchange,  to  bad  on 
demurrer. 

2.  A  statute  prohibiting  defendants,  in  actions  upon 
written  instruments,  from  denying  their  signatures, 
except  under  plea  verified  by  affidavit,  does  not  ap- 
ply to  a  case  in  which  the  defendants  demur  be- 
cause the  instrument  declared  on  appears  upon  its 
face  to  be  the  contract  of  their  principal  and  not  of 
themselves. 

[No.  250.] 

Submitted  Mar.  27,  1882.  Decided  Apr.  10, 1882. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 

Statement  of  the  case  by  Mr.  Justice  Gray: 

This  was  an  action  of  assumpsit  by  the  plaint- 
iff as  indorsee  against  William  C.  Buchanan 
and  James  C.  Waugh  as  drawers  of  the  follow- 
ing bill  of  exchange: 

*'  Office  of  Belleville  Nail  Mill  Co., 
Belleville,  Ills., 
$5,477.18.  Dec.  15th,  1875. 

Four  months  after  date,  pay  to  the  order  of 
John  Stevens,  Jr.,  cashier,  fifty -four  hundred 
and  seventy-seven  yVJ,  dollars,  value  received,  [*17] 
and  charge  same  to  account  of  Belleville  Nail 
Mill  Co. 

Wm.  C.  Buchanan,  Prea't 
James  C.  Watjqh,  Sec'y. 
To  J.H.  Pteper,  Treas.,  Belleville,  Illinois." 

The  declaration  alleged  that  the  defendants, 
on  the  15th  of  December,  1875,  "  at  the  office  of 
Belleville  Nail  Mill  Co.,  Belleville,  Ills.,  made 
their  certain  bill  of  exchange "  (describing  it) 
and,  after  it  had  been  accepted  by  the  drawee, 
delivered  it  to  the  payee  therein  named,  and  he 
indorsed  it  to  the  plaintiff,  and  the  bill  at  ma- 
turity was  presented  for  payment,  and  payment 
refused,  and  the  bill  protested  for  non-payment, 
and  the  defendants,  knowing  that  it  would  not 
be  paid  by  the  acceptor,  had  omitted  to  provide 
funds  for  its  payment.  A  copy  of  the  instru- 
ment above  set  forth,  and  of  the  acceptance  and 
indorsement  thereon,  was  filed  with  the  decla- 
ration. 

The  defendants,  after  oyer  craved  and  had, 
severally  filed  general  demurrers  to  the  declara- 
tion,which  were  sustained  by  the  Circuit  Court, 
and  judgment  given  for  the  defendants,  on  the 
ground  mat  the  instrument  declared  on  was  the 
bill  of  exchange  of  the  Belleville  Nail  Mill  Com- 
pany and  not  the  bill  of  the  defendants. 
Mr. Thomas  6.  Allen.for  plaintiff  in  error: 
The  instrument  declared  on  is  properly  to  be 
taken  and  adjudged  the  bill  of  exchange  of  the 
defendants,  upon  which  they  are  individually 
liable. 

Chit.  Bills,  37;  Leadbitterv.  Farrow,  SMaule 
&  S.,  345;  Thomas  v.  Bis/top,  2  Str.,  955. 

The  law,  as  thus  held,  was  fully  recognized 
and  affirmed  by  the  Supreme  Court  of  Illinois, 
in  the  case  of  Powers  v.  Briggs,  79  Els.,  498. 

The  following  are  the  cases  cited  as  author- 
ities, and  referred  to  by  the  court  in  the  opin- 
ion delivered  in  Powers  v.  Briggs: 


Notk. — When  promissory  notes,  executed  by  an  offi- 
cer, bind  the  ctrrporation ;  when  the  officer. 

The  addition  of  official  character  to  the  signature 
at  foot  of  the  note  will  not  of  itself  be  sufficient  to 
bind  the  corporation,  but  will  be  regarded  as  merely 
dweriptin  persona.  Such  signatures  as  "A.  B.,  Preet. 
Henderson  Loan  Co.,"  have  been  held  to  bind  the 
individual,  particularly  where  the  note  begins  "I 
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promise  "  or  "  We  promise,"  and  the  only  Indication 
of  corporate  liability  is  by  addition  to  the  names 
signed.  Hovey  v.  Bannister,  8  Cow.,  81;  Fitcb  v. 
Lawton,  8  How.  (Miss.),  371 :  Scott  v.  Baker.  8  Hag- 
(W.  Va.),285;  Rand  v.  Hale, 8  Hag.  (W.  Va.),4»: 
Sturdivant  v.  Hull,  88  Me.,  172 ;  Drake  v.  Flewelten. 
83  Ala.,  106 ;  Brockway  v.  Allen  J7  Wend.,  41 ;  Fow- 
ler v.  Atkinson,  6  Minn.,  679;  Haverhill,  etc.  Ins. 

106  U.S. 


Digitized  by 


Google 


1881. 


Hitchcock  v.  Buchanan. 


416-418 


Leadbitter  v.  Farrow  fi  Maule  &  8. ,  846;  Brad- 
lee  v.  Boston  Glass  Co.,  16  Pick.,  860;  JforeH  v. 
CWtfc'iw,  4  Allen,  408;  Leach  v.  Blow,  8  8m.  & 
M.,  228;  Chick-v.  Trevett,  20  Me.,  462;  Fogg  v. 
Ptrytn,  19  Me.,  852;  8turdivant\.  Hull,  69  Me., 
172;  Barker  V.  if.  JP.  Int.  Co,.  8  Wend.,  94; 
JIUU  v.  Bannister,  8  Cow.,  81;  Jfeff  v.  Living- 
tton,  4  N.  Y„  208;  ifcirfft  v.  WWton,  9  N.  Y., 
671;  Savage  v.  fife,  9N.E,  263;  Tucker  Man- 
ufacturing Oo.  v.  Fairbanks,  98  Mass.,  108. 

To  the  same  effect  are  the  following: 

Price  v.  Taylor,  6  Hurl.  &  N.,  540;  Button,  v. 
Marsh,  19  W.  R.,754;  Toft  v.  Bretetter,  9  Johns., 
884;  Omm  v.  TFood,  7  Cow.,  458;  White  v.  fifcin- 
ner,  18  Johns.,  807;  Appleton  v.  Ift'nfo,  5  East, 
148;  Fash  v.  2  ffifi  (8.  C),  294;  Beaver  v. 
Cobum,  10  Cuah.,  824;  Thacher  v.  Ditmore,  5 
Mass.,  299;  Mayhem  v.  Prince,  11  Mass.,  64; 
2>ut>aJ  v.  Oav,  2  Wheat.,  56. 

JfV.  Charles  W.  Thomas,  for  defendant 
in  error: 

The  bill  declared  on  is  the  paper  of  the  Belle- 
ville Nail  Company,  and  not  the  paper  of  the 
defendants,  and  no  pleas  were  necessary  to  show 
this  to  the  court.  The  instrument  is  dated 
at  the  office  of  the  Belleville  Nail  Mill  Com- 
pany, and  directs  P.  H.  Pieper  "Treas.,"  to  pay 
a  certain  amount  and  "charge  same  to  account 
of  Belleville  Nail  Mill  Company,"  and  is  signed 
Wm.  C.  Buchanan,  Pres.,  James  C.  Waugh, 
Secy.  The  paper  in  these  respects  is  like  that 
in  Saford  v.  Wyckoff,  1  Hill,  11,  and  unlike 
that  m  any  of  the  cases  cited  by  counsel  for 
plaintiff  in  error.  Daniel,  in  his  work  upon 
Negotiable  Instruments,  section  411,  citing  the 
case  in  1  Hill  says,  that  the  bill  was  plainly  the 
bill  of  the  corporation. 

See,  also,  Witte  v.  Derby  Fislting  Co.,  2 Conn., 
485;  Fuller  v.  ffooper.d  Gray,834;  Story,  Prom. 
N.,  sec.  69. 

In  the  case  of  Hypet  v.  Oriffen,  89  I1L,  184, 
the  Supreme  Court  of  Illinois  draws  a  distinc- 
tion between  such  cases  as  are  cited  by  counsel 
for  plaintiff  in  error,  and  one  where  the  only  indi- 
cation of  agency  is  some  word  following  the 
name  of  maker,  who  acts  as  the  agent  of  the 
corporation  in  making  the  paper  and  says: 


"  It  seems  to  be  settled,  so  far  as  there  is  any 
well  defined  rule  on  this  subject,  that  where  a 
party  signs  his  name  as  cashier  or  agent  for  a 
banking,  railroad  or  other  corporation,  in  draw- 
ing drafts  and  bills,  or  in  accepting  drafts  or 
other  evidences  of  indebtedness  in  its  ordinary 
business,  if  it  appears  it  was  the  obligation  of 
the  corporation,  and  the  cashier  or  agent  had 
authority  to  bind  the  corporation,  he  is  not  per- 
sonally liable,  and  the  facts  may  be  shown  by 
extrinsic  evidence." 

Mr.  Justice  Gravy  delivered  tht  >pinion  of 
the  court: 

The  bill  of  exchange  declared  on  is  manifestly 
the  draft  of  the  Belleville  Nail  Mill  Company, 
and  not  of  the  individuals  by  whose  hands  it  is 
subscribed.  It  purports  to  be  made  at  the  office 
of  the  company,  and  directs  the  drawee  to 
charge  the  amount  thereof  to  the  account  of  the 
company,  of  which  the  signers  describe  them- 
selves as  president  and  secretary.  An  instru- 
ment bearing  on  its  face  all  the  signs  of  being  the 
contract  of  the  principal  cannot  be  held  tobind 
the  agents  personally.  Sayre  v.  Nichols,  7  Cal. , 
535;  Carpenter  v.  Farnewort/i,  106  Mass.,  561, 
and  cases  there  cited. 

The  allegation  in  the  declaration,  that  the  de- 
fendants made  "their"  bill  of  exchange,  is  in-  1 4 18 , 
consistent  with  the  terms  of  the  writing  sued  1  1 
on  and  made  part  of  the  record,  and  is  not  ad- 
mitted by  the  demurrer.  Dillon  v.  Barnard,  21 
Wall.,  480  [88  U.  S.,  XXII.,  6781;  Bint  v. 
Tyler,  79111.,  248.  • 

The  provision  of  the  Statute  of  Illinois,  ed. 
1877,  title  Practice,  sections  84,  86,  prohibiting 
defendants  sued  on  written  instruments  from 
denying  their  signatures,  except  under  plea  veri- 
fied by  affidavit,  has  no  application  where  the 
fact  of  signatu;  »  is  admitted  by  demurrer,  and 
the  only  issue  it  one  of  law. 

Judgment  affir,  ed. 

True  copy.  Test. 

James  H.  McKtnney,  Clerk,  Sup.  Court,  TJ.  8. 

Clted-108  U.  8.,  422;  100  D.  8.,  198. 


Co.  v.  Newhale,  1  Allen,  180;  Burbank  v.  Posey,  7 
Bush.,  878 ;  Flake  v.  Eldridge,  12  Gray,  474 ;  Gregory 
v.  Leigh,  88  Tex.,  818;  contra,  1  Parsons  B.  ft  N.,  168 
and  cases  cited. 

Where  in  the  body  of  the  note  there  are  official 

designations,  as  "I  ,  President  of  ,"  or  "  I 

 ,  Treasurer  of  ,"  or  "  I  ,  cashier  of 

 company  or  Bank."  and  it  is  signed  in  like 

manner,  it  has  been  held  the  note  of  the  corporation. 
1  Parsons  B.  ft  N..  189 ;  Proctor  v.  Webber,  1 D.  Chip- 
man,  871 ;  Blanchard  v.  Kaull,  44  Cal.,  448 :  Mann  v. 
Chandler,  9  Mass.,  835 ;  Hovey  v.  Magill,  2  Conn.,  880* 
Johnson  v.  8mith,  21  Conn.,  627;  Dispatch  Line  of 
Packets  v.  Bellamy  Mfg.  Co.,  12  N.  H.,  205;  McCaU 
v.  Clayton,  Busbee  L.  R.  (N.  C.),  422. 

In  New  York  a  note  running  "  I,  John  Franklin. 
Pres't  of  the  Mechanic  Fire  Insurance  Company. 

rromtae  "  was  held  Franklin's.  Barker  v.  Mech.  F. 
as.  Co..  8  Wend.,  94. 

In  Indiana  a  note  beginning  "  We,  The  Trustees 
of  the  Methodist  Church  in  Rockport,  promise," 
signed  with  the  individual  names  with  the  words 
"  Trustees  of  the  M.  E.  Church  "  added,  was  held  the 
individual  note  of  the  signers  for  want  of  power  to 
bind  the  corporation.  Mears  v.  Graham,  8  Blackf., 
144:  McClure  v.  Bennett,  1  Blackf.,  189. 

Similar  decisions  have  been  made  In  other  States, 
but  not  on  the  same  ground.  Packard  v.  Nye,  2 
Mete.,  47;  Pomeroy  v.  8iate,  18  Vt,  220;  Fogg  v. 
Virgin,  19  Me.,  863;  MorreU  v.  Codding.  4  Allen.  403. 

where  a  note  ran  "  We,  the  undersigned,  Direc- 

See  15  Otto. 


tors  of  School  District  No.  — ,"_parol  evidence  to 
bind  the  makers  was  excluded.  Baker  v.  Cham  bliss, 
4  Iowa,  429. 

Where  the  note  ran  "  We,  as  Directors,  etc.,"  the 
word  as  has  been  held  to  exclude  the  idea  of  indi- 
vidual liability.  Sanborn  v.  NeaL  4  Minn.,  187: 
Blanchard  v.  Kaull,  44  Cal.,  448 ;  Yowell  v.  Dodd,  8 
Bush.,  581. 

The  corporate  seal  attached  to  a  signature, "  A.  R, 
Secretary,"  held  to  make  the  note  a  corporate  note. 
Dow  v.  Moore,  47  N.  H.,  419 ;  contra,  Dutton  v.  Marsh, 
L.  R,8Q.  R.859. 

Where  the  promise  Is  that  of  the  corporation  in 
the  body  of  the  note,  as  "The  Ocean  Mining  Go. 
promise,"  etc.,  and  there  is  added  an  official  desig- 
nation to  the  signature,  as  "  A.  B.,  Trustee."  the  note 
is  that  of  the  company.  BhotweU  v.  McKown,  2 
8outhard,  828 ;  Shaver  v.  Ocean  MiningCo..  21  Cal.. 
45;  Com.  Bk.  v.  Newport  Mfg.  Co.,  3  B.  Mon.,  18; 
Pitman  v.  Klntner,  5  Blackf.  250;  Hamilton  v.  New- 
castle R.  R.  Co.,  9  Md.,  19. 

Where  the  promise  is  "  We,  Jointly  and  severally, 
and  the  note  is  signed  "for  Boston  Glass  Manufac- 
tory," A.,  B.  ft  C,  it  was  held  that  the  Joint  and  sev- 
eral promise  and  the  omission  of  any  designation  of 
official  character,  made  the  undertaking  Individual. 
Bradlee  v.  Boston  Glass  Co.,  16  Pick.7347 ;  Rice  v. 
Gore.  22  Pick.,  158;  Healey  v.  Story,  3  Exch.,  3;  18 
L.  J.  N.  8..  8. 

See.  on  this  subject,  Burroughs  Public  Securities, 
7et»eQ. 
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1100]  HERMAN  BLENNERHASSETT,  WILL- 
IAM A.  STEPHENS,  and  THE  CHAR- 
TER OAK  LIFE  INSURANCE  COM- 
PANY,  AppU., 

v. 

HOYT  SHERMAN,  Assignee  of  Benjamin  F. 
Allen,  and  Benjamin  F.  Allen. 

(See  8.  C,  15  Otto,  100-128.) 
Mortgage  by  insolvent  debtor,  when  void. 

*L  A  mortgage  executed  by  an  Insolvent  mort- 
gagor, and  covering  bis  entire  estate,  to  his  creditor, 
who  knows  of  his  Insolvency,  and  who,  for  the  pur- 
pose of  giving  him  a  fictitious  credit,  conceals  the 
mortgage  and  withholds  it  from  the  record,  and 
represents  the  mortgagor  as  having  a  large  estate 
and  unlimited  credit,  by  which  means  the  latter  is 
enabled  to  contract  other  debts  which  he  cannot 
pay,  is  void  at  common  law. 

~.  A  mortgage  executed  by  an  insolvent  debtor 
with  intent  to  give  a  preference  to  his  creditor,  who 
has  reasonable  cause  to  believe  him  to  be  insolvent, 
and  knows  it  to  be  made  in  fraud  of  the  provisions 
<>f  the  Bankrupt  Act,  and  who,  for  the  purpose  of 
evading  the  provisions  of  that  Act,  actively  con- 
ceals and  withholds  it  from  the  record  for  two 
months,  is  void  under  the  Bankrupt  Act,  although 
executed  more  than  two  months  before  the  filing  of 
n  petition  in  bankruptcy  by  or  against  the  mort- 
gagor. 

[No.  61.] 

Argued  Oct.  28,  1881.     Decided  Apr.  17,  1882. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 

Statement  of  the  case  by  Mr.  Justice  Woods: 

The  bill  in  this  case  was  filed  January  26, 
1875.  The  suit  was  brouglit  to  foreclose  a  mort- 
gage executed  by  B.  F.  Allen,  lately  of  the  City 
of  Chicago,  in  the  State  of  Illinois,  to  Allen, 
Stephens  &  Co. ,  of  the  City  of  New  York.  The 
firm  was  composed  of  B.  F.  Allen,  the  mort- 
gagor, and  William  A.  Stephens  and  Herman 
Blennerhassett.  The  bill  of  complaint  set  out 
the  mortgage  in  full,  as  follows: 

"New  York,  18  Nov.,  1874.  I  hereby  ac- 
knowledge the  receipt  of  four  hundred  and 
sixty-five  thousand  four  hundred  and  seventy- 
six  and  88-100  dollars  of  advance  to  the  Cook 
County  National  Bank,  of  Chicago,  for  my  ac- 
count, same  being  made  by  Allen,  Stephens  & 
Co.  in  money,  paper  and  indorsements.  I  have 
arranged  with  them  for  additional  advances.  In 
consideration  thereof  I  hereby  giant  and  convey 
to  Allen,  Stephens  «fc  Co.,  by  way  of  mortgage 
and  security  for  such  advances,  all  my  real  es- 
tate of  every  kind  and  description,  and  wher- 
ever situated  B.  F.  Allen." 

This  instrument  was  duly  acknowledged  by 
Allen  before  a  notary  public  in  the  City  of  New 
York,  and  delivered  to  the  complainants,  Steph- 
ens and  Blennerhassett.  It  was  not  recorded 
until  January  19,  1875.  On  that  day  it  was 
filed  for  record  in  Cook  County,  Illinois,  and 
on  the  next  day  in  Polk  County,  Iowa. 

The  bill  charged  "  That  in  consideration  of 
1 101  ]  said  security  the  complainants  had  further  ad- 
vanced to  said  Allen  in  money  and  valuable  se- 
curities, and  become  personally  liable  by  in- 
dorsement of  securities  for  said  Allen,  in  the 
further  sum  of  $434,523.12,  making  a  total 
amount  of  advancements  and  indorsements  on 
account  of  said  security  of  the  sum  of  $900,000, 
paid  and  advanced  by  your  orators,  and  for 
which  they  became  liable  as  indorsers."  The 

•Head  notes  by  Mr.  Justice  Woods. 
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bill  then  gave  a  description  of  the  real  estate 
which  complainants  claimed  was  covered  by 
the  mortgage,  and  prayed  for  an  account  of  the 
money 8  advanced  by  the  complainants  to  Allen, 
and  the  moneys  paid  by  them  on  account  of  the 
liabilities  incurred  and  the  amounts  intended  to 
be  secured  by  the  mortgage,  and  for  a  foreclos- 
ure of  the  same  and  general  relief. 

On  February  8, 1875,  the  mort  age  mentioned 
in  the  bill  was  assigned  by  AT  n,  Stephens  A 
Co.  to  The  Charter  Oak  Life  insurance  Com- 
pany of  Hartford,  Connecticut,  and  on  April 
17th  that  Company,  leave  of  the  court  having 
been  obtained  allowing  it  to  intervene  and  be- 
come a  party  complainant,  filed  a  supplemental 
bill,  in  which  the  assignment  of  the  mortgage 
was  averred.  On  February  23, 1875,  a  petition 
in  bankruptcy  was  filed  against  B.  F.  Allen  in 
the  United  States  District  Court  for  the  District 
of  Iowa,  and  on  April  22d  he  was  adjudged  a 
bankrupt,  and  on  July  1  following,  Hoyt  Sher- 
man was  appointed  assignee  of  his  estate. 

Afterwards,  on  August  7, 1875,  Stephens  and 
Blennerhassett,  and  the  Charter  Oak  Life  In- 
surance Company,  filed  their  bill  of  review,  in 
which  they  prayed  that  Hoyt  Sherman,  the  as- 
signee of  Allen,  might  be  made  a  party  defend- 
ant. Allen  was  retained  as  a  defendant  on  ac- 
count of  a  claim  of  homestead  which  he  set  up  to 
certain  of  the  property  covered  by  the  mortgage. 

In  this  bill,  which  is  called  in  the  record  "A 
bill  of  reviver  and  consolidated  bill,"  the  com- 
plainants averred  :  that  prior  to  the  date  of  the 
mortgage  Allen  had  applied  to  Stephens  and 
Blennerhassett,  as  copartners  in  the  firm  of  Al- 
len, Stephens  &  Co.,  in  behalf  of  the  Cook 
County  National  Bank,  to  make  to  the  bank, 
upon  the  credit  and  responsibility  of  Allen,  cer- 
tain large  advances  of  money,  commercial  paper 
and  indorsements,  and  that  in  pursuance  of  such 
application  Allen,  Stephens  &  Co.  did  make 
such  advances  to  the  amount  of  $465,476  prior 
to  the  date  of  the  mortgage,  and  that  after  its 
date  "  They  continued  to  make  advances  of 
money  and  valuable  securities  to  the  said  Cook 
County  National  Bank,  at  the  request  of  said 
B.  F.  Allen,  and  between  the  said  date  of  the 
18th  of  November,  1874,  and  the  date  of  the  sus- 
pension of  payment  by  the  said  Cook  County 
National  Bank,  as  hereinafter  set  forth,  in  ad- 
dition to  the  said  sum  of  $465,476. 88,  ascertained 
and  acknowledged  to  have  been  received  at  the 
date  of  said  mortgage,  the  said  Allen,  Stephens 
&  Co.  advanced  in  the  aggregate  the  sum  of 
$2,722,284.29. 

That  said  Cook  County  National  Bank  from 
time  to  time,  between  said  dates,  to  wit:  be- 
tween the  said  18th  day  of  November, 1874,  and 
the  18th  day  of  January,  1875,  made  remit- 
tances to  the  said  firm  of  Allen,  Stephens  &  Co., 
on  account  of  said  advances,  which  remittances 
were  made  in  currency  and  in  bills  receivable, 
on  which  currency  was  realized,  and  all  of 
which  was  applied  on  account,  and  was  suffi- 
cient to  extinguish  and  did  extinguish  wholly 
the  amount  so  advanced  prior  to  the  date  of  the 
execution  of  said  mortgage,  but  was  wholly  in- 
adequate to  pay  the  amount  advanced  subse- 
quent to  said  date.  That  the  balance  due  on  ac- 
count of  said  advances  and  in  excess  of  the  cred- 
its and  remittances  aforesaid,  on  the  said  18th 
day  of  January,  1875,  and  still  due  and  unpaid, 
is  the  sum  of  $900,000. 
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Royt  Sherman,  the  assignee,  filed  his  answer 
to  this  hill,  in  which  he  averred  that  the  ad- 
vances made  by  Alkn,  Stephens  &  Co.  prior  to 
the  date  of  the  mortgage,  were  made  to  Allen 
on  his  own  individual  account  and  for  his  own 
use,  and  not  to  the  Cook  County  National  Bank, 
but  denied  that  such  advances  amounted  to 
the  sum  of  $465,476,  "or  anything  like  that 
amount"  He  admitted  the  execution  of  the 
r  io3]  mortgage,  but  charged  that,  on  and  prior  to  its 
date,  Allen  was  largely  indebted  to  persons  and 
banks  in  New  York  City  and  to  the  Cook  County 
National  Bank ;  that  he  was  insolvent,  his  lia- 
bilities were  more  than  $1 ,500,000;  and  exceeded 
his  assets  by  at  least  $600,000 ;  that  the  Cook 
County  National  Bank  was  embarrassed  and  un- 
able to  pay  its  debts,  and  that  all  these  facts 
were  then  well  known  to  Stephens  and  Blenner- 
hassett. That  they,  desiring  to  take  advantage 
of  the  necessities  of  Allen,  and  desiring  to  extort 
from  him  a  mortgage  on  his  real  estate  in  Iowa 
and  elsewhere,  in  fraud  of  his  other  creditors, 
falsely  represented  to  him  that  he  was  largely 
indebted  to  the  firm  of  Allen,  Stephens  &  Co. 
for  advances  theretofore  made  to  the  Cook  Coun- 
ty National  Bank  for  his  account,  "  and  that  if 
he,  Allen,  would  execute  to  said  firm  an  agree- 
ment or  mortgage  as  hereinbefore  mentioned, 
said  firm  of  Allen,  Stephens  &  Co.  would  ad- 
vance or  procure  to  be  advanced  to  him  an 
amount  that  would  be  sufficient  to  enable  him 
and  the  said  Cook  County  National  Bank  to  go 
on  with  their  business,  and  that  they  would  con- 
tinue to  make  such  advances  till  he  and  the  said 
bank  had  gotten  over  their  crippled  financial 
condition,  and  were  able  to  go  on  with  their 
business  without  such  assistance ;  and  that  if 
he  the  said  Allen,  would  do  so,  that  the  same 
should  not  be  put  upon  record ;  and  should  not  in 
any  manner  be  uttered  or  published ;  that  it 
should  be  held  by  said  Stephens  and  Blenner- 
hassett,  and  should  be  kept  from  the  knowledge 
of  all  tile  general  creditors  of  said  Allen,  and 
of  said  Allen,  Stephens  &  Co. ;  that  the  only 
use  they  would  make  of  it  would  be  as  a  justi- 
fication to  their  depositors  for  making  such  ad- 
vances to  said  Allen,  and  then  only  in  case  any 

tuestion  should  be  made  with  them,  the  said 
tephens  and  Blennerhassett,  by  such  deposit- 
ors in  regard  thereto;  and  that  it  should  in  no 
way  or  manner  have  any  force  or  validity, even 
between  the  said  parties  thereunto,  unless  the 
said  Allen,  Stephens  &  Co.  should  advance  to 
said  Allen  funds  sufficient  to  enable  him  and 
the  said  Cook  County  National  Bank  to  go  on 
with  their  business,  as  above  stated,  and  then 
that  it  should  be  held  by  them,  the  said  Steph- 
ens and  Blennerhassett,  and  in  no  way  used 
without  the  consent  of  the  said  Allen. 

"They  further  declared  to  Allen  that  if  he  re- 
fused to  execute  said  mortgage  they  would  at 
once  cease  to  make  advances  to  him  or  the  Cook 
County  National  Bank,  and  would  take  no  steps 
to  protect  the  drafts  drawn  by  the  Cook  Coun- 
ty  National  Bank  on  New  York,  which  would 
1 104  J  cause  its  suspension.  That  Allen  being  in  great 
need  of  money,  and  relying  on  the  representa- 
tions of  Stephens  &  Blennerhassett,  and  believ- 
ing that  if  he  could  procure  the  aid  which  they 
promised  he  could  sustain  the  Cook  County  Na- 
tional Bank  and  pay  oft*  his  debts,  and  fearing 
lest  Stephens  &  Blennerhassett  would  carry  out 
tbeii  threats,  executed  said  mortgage." 

See  15  Otto. 


The  answer  averred  that  Allen,  Stephens  & 
Co.,  on  and  before  January  18, 1875,  refused  to 
make  the  advances,  upon  the  making  of  which 
alone  said  mortgage  was  to  have  any  validity  or 
effect,  even  between  the  parties  thereto,  and  said 
firm,  in  other  respects,  failed  to  comply  with 
the  promises  made,  upon  the  faith  of  which  the 
said  mortgage  was  executed;  that,  in  conse- 
quence of  the  refusal  and  failure  of  Stephens 
and  Blennerhassett  to  comply  with  their  prom- 
ises, Allen  and  the  Cook  County  National 
Bank  were  compelled  to  and  did  suspend  pay- 
ment, and  to  quit  business  and  go  into  liquida- 
tion, and  so  it  was  averred  that  said  mortgage 
became  null  and  void. 

The  answer  denied  that  after  the  execution  of 
the  mortgage  Allen,  Stephens  &  Co.,  continued 
to  make  advances  to  the  Cook  County  National 
Bank;  denied  that  there  was  due  from  Alienor 
the  Cook  County  National  Bank  to  Allen,  Ste- 
phens &  Co.  the  sum  of  $900,000,  and  averred 
that  Allen  and  the  Cook  County  National  Bank 
had  paid  and  delivered  to  Allen,  Stephens  & 
Co.  in  money  and  securities  sufficient  to  satisfy 
all  the  advances  of  said  firm  to  Allen  and  the 
Cook  County  National  Bank,  if  any  such  were 
made. 

It  was  further  averred  in  the  answer,  as  fol- 
lows: 

"  That,  or  and  prior  to  the  18th  day  of  No- 
vember, 1874,  the  date  of  said  pretended  mort- 
gage, the  said  B.  F.  Allen  and  the  said  Cook 
County  National  Bank  was  each  insolvent  and 
unable  to  pay  their  debts;  that  said  firm  of  Allen, 
Stephens  &  Co. ,  as  well  as  the  several  members 
thereof,  had,  at  and  prior  to  such  date,  reason 
able  cause  to  believe  said  Allen  and  said  bank 
were  each  insolvent:  that  said  firm  fraudulently 
procured  said  Allen  to  execute  and  deliver  said 
pretended  mortgage,  knowing  it  was  made  to 
and  would  give  said  firm  a  preference  over  the 
other  creditors  of  said  Allen,  and  that  it  was 
made  in  fraud  of  the  provisions  of  the  bank-  1  ' 
rupt  law  and  the  more  effectually  to  perpetrate 
such  fraud  on  the  general  creditors  of  said 
Allen  at  the  time  said  mortgage  was  executed 
and  delivered,  and  said  Stephens  and  Blenner- 
hassett, for  themselves  and  said  firm,  agreed  to 
conceal  the  same,  not  to  publish  the  same  or 
put  the  same  on  record;  and,  in  pursuance  of 
such  agreement,  they  did,  with  intent  to  de- 
fraud the  general  creditors  of  said  Allen,  keep 
the  same  in  their  possession  for  two  months 
after  it  was  executed,  and  until  the  19th  day  of 
January,  1875,  and  until  they  had  positive 
knowledge  that  the  said  Allen  and  the  said 
Cook  County  Bank  would  be  compelled  to  sus- 
pend, when  said  pretended  mortgage,  or  a  copy 
thereof,  was  fraudulently,  and  for  the  purpose  of 
creating  an  illegal  preference  in  their  favor, 
filed  for  record  in  the  recorders'  offices  in  the 
different  counties  in  Iowa  and  Illinois  wherein 
the  real  estate  of  said  Allen  is  situated;  that 
while  said  mortgage  was,  as  aforesaid,  secretly 
kept  by  said  Stephens  and  Blennerhassett,  it  had 
no  effect  or  validity  as  against  the  other  credit- 
ors of  said  Allen,  and  that  as  to  them  (if  valid 
between  the  parties  to  it,  which  this  respond 
ent  denies)  it  only  took  effect  at  and  from  the 
time  the  same  was  filed  for  record,  which  was 
within  the  two  months  next  prior  to  the  filing 
of  the  petition  in  bankruptcy  against  the  said  B. 
F.  Allen,  and  on  which  he  was  adjudged  a  bank 
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rapt  as  aforesaid;  and  that  the  same  is  fraudu- 
lent and  void  under  and  by  virtue  of  the  pro- 
visions of  the  national  bankrupt  law  and  the 
amendments  thereto,  and  that  the  same  is  now 
a  cloud  upon  the  said  real  estate  then  owned  by 
said  Allen,  the  title  of  which  has  passed  to  your 
orator  as  the  assignee  of  said  bankrupt,  and  it 
ought  by  the  decree  of  this  honorable  court  to 
be  so  declared,  and  said  cloud  removed." 

The  complainants  filed  the  general  replication 
to  this  answer. 

Afterwards,  on  January  17, 1876,  an  amend- 
ment was  filed  to  the  said  "  consolidated  bill," 
in  which  it  was  averred  that,  by  the  application 
of  money  collected  by  Allen,  Stephens  &  Co. 
from  collateral  securities  held  by  them  to  secure 
the  amount  due  them  from  the  Cook  County 
National  Bank,  the  amount  of  such  indebtedness 
nad  been  reduced  to  the  sum  of  $784,000,  by 
reason  whereof  the  said  firm  of  Allen.  Stephens 
I  lOfli  &  Co-  bad  no  longer  any  beneficial  interest  in 
1  '  said  mortgage,  but  the  entire  and  absolute  in- 
terest in  ana  ownership  of  said  mortgage  was 
held  and  owned  by  the  Charter  Oak  Life Insur- 
ance Company. 

Hoyt  Sherman,  as  assignee  of  B.  F.  Allen, 
died  his  cross-bill  against  Stephens,  Blenner- 
hassett  and  the  Charter  Oak  Insurance  Com- 
pany, alleged  the  invalidity  of  said  mortgage 
on  substantially  the  same  grounds  as  those  set 
up  in  the  answer,  and  prayed  that  the  mortgage 
mentioned  in  the  original  bill  might  be  declared 
fraudulent  and  void,  and  the  cloud  upon  the  title 
to  the  real  estate  of  the  bankrupt,  B.  F.  Allen, 
created  by  the  registry  of  the  same,  might  be  re- 
moved. The  defendants  to  the  cross-bill  filed 
their  answer  thereto,  to  which  Sherman,  the  as- 
signee, filed  the  general  replication. 

It  is  unnecessary  to  state  the  pleadings  in 
greater  detail.  Proofs  were  taken, and  upon  final 
hearing  the  circuit  court  dismissed  the  original 
bill  ana  made  a  decree  in  accordance  with  the 
prayer  of  the  cross-bill,  declaring  the  mortgage 
to  be  null  and  void  and  canceling  the  same. 
The  appeal  of  the  complainants  brings  up  this 
decree  for  our  consideration. 

The  defendants  in  the  court  below  contended 
that  the  mortgage  was  void,  because: 

First.  It  was  procured  by  fraud  and  used 
without  the  consent  of  Allen,  and  was  given  and 
received  to  hinder,  delay  and  defraud  Allen's 
creditors. 

Second.  It  was  concealed  and  kept  from  the 
records  from  its  date  until  January  19,  1875, 
and  until  after  Allen  failed,  and  that  such  con- 
cealment gave  to  Allen  and  the  Cook  County 
National  Bank  a  delusive  and  fictitious  credit, 
thereby  enabling  Allen,  under  the  semblance  of 
being  the  owner  of  a  large  amount  of  unincum- 
bered real  estate,  to  deceive  and  mislead  other 
persons  to  give  him  credit  which  would  other- 
wise have  been  withheld,  by  reason  of  which 
Allen  did  contract  debts  after  the  giving  of  this 
mortgage,  now  remaining  unpaid,  of  a  greater 
amount  than  the  value  of  the  real  estate  covered 
by  this  mortgage.  Many  of  these  debts  were 
[107]  contracted  by  Allen,  Stephens  &  Co.,  upon  the 
representations  of  W.  A.  Stephens  and  H.  Blen- 
nerhassett,  members  of  said  firm,  while  they 
held  this  n  Ttgagein  concealment;  that  Allen  s 
real  estate  was  a  vast  property  and  was  unin- 
cumbered. 

Third.  This  mortgage  was  a  fraudulent  pref- 
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erence  under  the  provisions  of  sections  5128, 
5129  and  5180  a  of  the  Revised  Statutes  of  the 
United  States,  under  the  title  of  bankruptcy, 
then  in  force. 

Fourth.  If  the  instrument  was  valid,  it  was 
given  to  secure  a  debt  of  B.  F.  Allen,  and  not 
a  debt  of  the  Cook  County  National  Bank,  and 
that  B.  F.  Allen  did  not  then,  nor  does  he  now, 
owe  Allen,  Stephens  &  Co.  anything. 

Fifth.  If  the  advances  were  made  by  Allen. 
Stevens  &  Co.  to  the  Cook  County  National 
Bank,  such  advances  would  create  no  valid  debt 
against  the  said  bank  under  section  5202  of  the 
Revised  Statutes  of  the  United  States,  and  be- 
ing no  debt  there  can  be  no  mortgage. 

Sixth.  The  instrument  is  not  a  legal  mortgage, 
for  the  reason  that  it  describes  neither  debt  nor 
real  estate. 

Messrs.  C.  C.  Nourse,  A.  P.  Hyde,  Cole* 
Morris  and  Kaufman  and  Hubbard,  for  ap- 
pellants. 

Messrs.  J.  8.  Polk  and  L.  H.  Biabee  and 

Geo.  B.  CorkhiU,  for  appellee. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

After  an  attentive  consideration  of  the  evi- 
dence in  this  case,  much  of  which  is  conflicting 
and  irreconcilable,  we  have  reached  the  con- 
clusion that  the  mortgage,  which  is  the  basis  of 
the  suit,  is  fraudulent  and  void  at  common  law, 
because  it  was  accepted  by  Allen,  Stephens  & 
Co.  and  used  by  them  to  hinder,  delay  aqd  de- 
fraud the  creditors  of  B.  F.  Allen,  the  mortgag- 
or, and  that  it  is  also  void  under  that  section 
of  the  Bankrupt  Act  now  embodied  in  the  Re- 
vised Statutes  of  the  United  States  as  section 
5128. 

We  shall  state  the  grounds  of  our  conclusion 
as  succinctly  as  the  case  will  admit.  We  are  re- 
lieved from  any  discussion  of  the  question  of 
the  insolvency  of  Allen,  the  mortgagor,  by  the 
admissions  of  counsel  for  the  appellants.  It  is 
conceded  by  them,  a  fact  which,  in  our  judg- 
ment the  evidence  abundantly  shows,  that  not 
only  at  the  date  of  the  mortgage,  on  November 
18, 1874,  but  also  at  the  date  of  its  registration, on 
January  19, 1875,  Allen  was  insolvent.  It  is  con- 
ceded that  at  the  same  dates  the  Cook  County 
National  Bank  was  also  insolvent.  We  may  add 
to  this  concession,  what  is  perfectly  clear  from 
the  evidence,  that  the  insolvency  of  both  Allen 
and  the  bank  was  actual  and  absolute ;  that  their  (108] 
assets  were  largely  insufficient  to  pay  their  debts. 

In  order  to  a  clear  understanding  of  the  contro- 
versy between  the  parties,  it  will  be  necessary 
to  state  generally  the  financial  history  of  B.  F. 
Allen  and  of  the  firm  of  Allen,  Stephens  A 
Co.,  of  which  B.  F.  Allen  was  the  senior  mem- 
ber, prior  to  the  date  of  the  mortgage. 

In  1856  Allen  commenced  business  as  a  pri- 
vate banker  in  Des  Moines,  Iowa.  He  soon  be- 
gan dealing  in  Iowa  lands.  He  bought  claims, 
made  entries  and  located  them  mainly  in  Polk 
County,  Iowa.  The  real  estate  of  which  he 
was  seised  at  the  date  of  this  mortgage  had  coat 
him  $242,616,  and  that  of  which  he  was  seised 
on  January  18,  1875,  had  cost  him  $240,794. 

He  continued  his  business  as  a  banker  in  Des 
Moines  up  to  a  short  time  before  the  proceed- 
ings in  bankruptcy  were  instituted  against  him. 
On  October  81,  1867,  he  was  appointed  by  the 
United  States  Circuit  Court  for  the  District  of 
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Iowa,  receiver  In  the  case  of  Mark  Howard  v.  Tlie 
City  of  Davenport,  then  pending  in  that  court, 
and  as  such  there  came  into  his  hands  541  bonds 
of  $1,000  each,  of  the  Chicago,  Rock  Island  and 
Pacific  Pailroad  Company.and  between  $90,000 
and  $100,000  in  cash.  The  bonds  bore  7  per 
cent  interest  per  annum,  which  Allen  collected 
as  it  fell  due,  amounting  to  $37,870  per  annum. 
He  continued  the  custodian  of  this  entire  fund 
until  May,  1878. 

In  1888,  according  to  Allen's  evidence,  which 
is  corroborated  by  his  books,  his  assets  amounted 
to  $1,641,017,  and  his  liabilities,  including  his 
indebtedness  as  receiver , amounted  to  $1 ,466, 181 
leaving  an  excess  of  assets  over  liabilities  of 
$174,886.  Of  these  assets  $150,000  were  in- 
vested in  his  house  and  furniture,  in  addition 
to  the  cost  of  the  land,  one  hundred  and  thirty 
acres,  on  which  his  house  stood. 

It  is, therefore,  apparent,  that  at  the  time  men- 
tioned he  had  little  or  no  available  capital  of  his 
own  with  which  to  carry  on  business.  This 
state  of  his  affaire  caused  him  to  succumb  to 
the  temptation  to  use  the  trust  assets  in  his  pos- 
session as  receiver.  Towards  the  close  of  the 
[100]  year  1868  he  had  deposited  a  part  of  the  Chi- 
cago, Rock  Island  &  Pacific  Railroad  bonds 
(which  we  shall  call  for  the  sake  of  brevity  Rock 
Island  bonds),  which  belonged  to  this  trust 
fund,  with  Oilman,  Son  &  Co.,  bankers  in  the 
City  of  New  York,  and  borrowed  upon  them 
as  collateral  security,  the  sum  of  $55,000.  At 
this  time  Blennerhassett  was  the  confidential 
clerk  of  Oilman,  Son  &  Co. 

On  November  2, 1868.  Blennerhassett  left  that 
firm  and  became  a  partner  in  the  banking  house 
of  George  Opdyke  &  Co.,  in  which  Stephens 
was  already  a  partner.  At  the  solicitation  of 
Blennerhasset,  Allen,  on  December  19,  1868, 
changed  his  account  from  Oilman,  Son  &  Co. 
to  George  Opdyke  &  Co.  During  the  years 
1869,  1870  and  1871,  it  is  made  clear  by  the  let- 
ters of  Allen  to  Opdyke  &  Co.,  which  appear 
in  the  record,  that  Allen  was  pressed  for  money 
and  embarrassed.  During  this  time  he  was  spec- 
ulating largely  in  the  stock  of  the  Chicago, 
Rock  Island  &  Pacific  Railroad  Company,  and 
had  used  through  Oydyke  &  Co.  a  large  part  of 
the  Rock  Island  bonds,  which  belonged  to  the 
receiver  fund  in  his  possession. 

In  the  fall  of  1871  Stephens  &  Blennerhassett 
began  negotiations  with  Allen  with  a  view  to 
a  partnership  between  the  three  to  carry  on  the 
business  of  banking  in  the  City  of  New  York, 
which  resulted  in  the  creation  of  the  partner- 
ship of  Allen,  Stephens  &  Co.,  which  began 
business  on  January  1,  1872. 

It  was  agreed  that  Allen  should  furnish  the 
capital  on  which  the  partnership  was  to  do  bus- 
iness.  The  amount  named  was  $50,000. 

At  this  time  Allen  was  largely  insolvent,  and 
neither  Stephens  nor  Blennerhassett  had  any 
means.  Allen  never  contributed  any  money  or 
property  to  the  partnership  capital.  Stephens 
and  Blennerhassett  were  not  required  by  the 
partnership  articles  to  pay  anything  and  paid 
nothing.  The  firm,  therefore,  started  without 
any  capital  whatever;  two  of  the  partners  had 
no  property,  and  the  other  owed  more  than  he 
could  pay. 

The  complainant,  the  Charter  Oak  Life  In- 
surance Company,  at  once  made  a  large  de- 
posit with  the  new  firm,  and  in  a  few  days 
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their  deposits  amounted  to  more  than  $200,000. 
With  the  funds  thus  placed  in  their  hands  they 
paid  the  overdrafts  of  Allen  on  Oilman,  Son 
&  Co.,  and  received  from  them  the  securities 
which  had  been  deposited  with  them  by  Allen, 
namely:  168  Rock  Island  bonds  of  $1,000  each,  r  \  iqi 
certificates  of  8050  shares  of  stock  of  National 
State  Bank  of  Des  Moines,  and  of  960  shares  of 
First  National  Bank  of  Des  Moines. 

It  is  unnecessary  to  trace  minutely  the  shifts 
and  devices  to  which  Allen  resorted  to  keep 
afloat  They  are  fully  shown  by  the  record. 
On  October  7,  1872,  it  appears  from  a  letter  ad- 
dressed to  him  by  Stephens  for  the  firm  of  Al- 
len, Stephens  &  Co.,  that  he  was  indebted  to- 
the  firm  in  the  sum  of  $879,000,  and  the  securi- 
ty held  by  the  firm  was  416  Rock  Island  bonds. 
That  these  were  the  bonds  which  belonged  to- 
the  fund  of  which  Alien  was  receiver,  the  rec- 
ord leaves  no  doubt.  Allen  so  testifies  and  there 
is  no  conflicting  testimony,  and  his  possession 
of  so  large  an  amount  of  these  bonds  is  not 
otherwise  accounted  for. 

All  the  bonds  which  belonged  to  the  receiver 
fund  were  at  various  times  pledged  by  Allen. 
They  all  passed  through  the  hands  of  New  York 
brokers  as  collateral  security  for  loans  made  by 
him.  In  January,  1878,  all  the  Rock  Island 
bonds  held  by  Allen  as  receiver  were  in  the 
hands  of  a  broker  in  New  York,  held  by  him 
as  security  for  advances  made  to  Allen.  Thia 
broker  continued  to  borrow  upon  them  for  Al- 
len until  July  1,  1878,  when  he  commenced  sell- 
ing, and  continued  to  sell  them  until  October, 
1878,  before  which  nearly  all  were  disposed  of, 
some  of  them  at  quite  low  prices. 

During  the  months  of  February,  March  and 
April.  1878,  Allen  paid  the  broker  who  nego- 
tiated these  loans  for  him,  the  sum  of  $48,000- 
extra  interest  over  and  above  7  per  cent  on 
the  loans. 

Before  May,  1878,  it  fairly  appears  from  the 
evidence  that  Allen's  losses  had  entirely  con- 
sumed the  receiver  fund  Intrusted  to  him.  In 
the  month  just  mentioned  he  was  ordered  to 

Ky  into  court  by  the  middle  of  July  the  541 
nds  of  $1,000  each,  which  had  come  into  his 
hands  as  receiver,  or  their  equivalent  in  money. 
The  residue  of  the  fund,  amounting  to  about 
$800,000,  was  to  be  paid  in  May  of  the  follow- 
ing year.  He  was  in  a  desperate  strait,  and  re- 
sorted to  desperate  means  to  save  himself.  On 
May  80,  1878,  he  purchased  $275,000  of  the 
stock  of  the  Cook  County  National  Bank  of 
Chicago,  Illinois,  which  gave  him  the  control  [111] 
of  the  Lank.  He  paid  for  a  large  part  of  this 
stock  by  his  checks  on  the  bank,  and  the  resi- 
due by  a  check  on  Allen,  Stephens  &  Co. 

Having  thus  obtained  the  control  of  the  Cook 
County  Bank.which  had  a  deposit  of  $1,800,000, 
he  paid  the  $541,000  demanded  of  him  as  a  part 
of  the  receiver  fund,  mainly  by  his  checks  on 
the  bank.  At  this  time  the  larger  part  of  the 
receiver's  bonds  had  been  sold  and  their  pro- 
ceeds applied  to  the  payment  of  moneys  bor- 
rowed by  Allen  in  New  York  on  the  pledge  of 
the  bonds. 

In  the  fall  of  1878  Allen  bought  an  inter- 
est in  the  New  York  State  Loan  and  Trust 
Company.  His  purchases  of  stock  in  that  in- 
stitution amounted  to  nearly  $200,000.  He  paid 
for  this  stock  by  giving  his  notes  and  a  check 
on  the  Cook  County  Bank.  His  object  in  mak- 
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ing  this  purchase,  as  Allen  states  it,  was  to  get 
control  of  the  institution  and  be  enabled  thereby 
"  to  carry  his  assets  until  he  could  realize  on 
them."  In  other  words,  he  bought  the  stock 
on  credit  with  a  view  to  get  in  his  hands  the  cash 
assets  of  the  Trust  Company. 

During  the  panic  of  September,  1878,  the 
Cook  County  Bank  lost  $100,000  by  the  pur- 
chase of  worthless  drafts  drawn  by  one  Badger. 
The  bank  suspended  a  short  time,  but  soon  re- 
sumed. 

During  the  fall  of  1878,  the  private  bank  of 
Allen  at  Des  Moines,  and  the  National  State 
Bank  of  Des  Moines,  in  which  Allen  was  a  large 
stockholder,  were  both  overdrawn  with  the 
house  of  Allen,  Stephens  &  Co.  They  were  both 
hard  pressed  for  money. 

In  January,  1874,  Allen  sold,  through  the 
house  of  Allen,  Stephens  &  Co.,  to  the  Charter 
Oak  Life  Insurance  Company,  bills  receivable, 
"  in  the  shape  of  mortgages,"  drawn  from  his 
private  bank  in  Des  Moines,  to  the  amount  of 
$114,000.  This  money  all  passed  through  the 
books  of  Allen's  private  bank  at  Des  Moines. 

In  May,  1874,  the  house  of  Allen,  Stephens 
&  Co.  made  a  loan  of  $400,000  to  two  men  of 
the  name  of  Hussey  and  Qisbourne,  and  took 
for  security  a  deed  of  trust  to  Stephens  upon  a 
silver  mine,  called  the  Mono  mine,  in  Utah  Ter- 
ritory. The  Charter  Oak  Life  Insurance  Com- 
pany took  one  third  of  this  loan  off  the  hands 
of  Allen,  Stephens  &  Co.  The  mine  proved 
worthless,  and  the  entire  loan  was  a  dead  loss, 
taking  from  Allen,  Stephens  &  Co.  $266,666. 
This  largely  exceeded  ail  the  profits  made  by 
the  firm  since  it  commenced  business,  and  left 
it  insolvent. 

In  October,  1874,  it  was  arranged  between 
Allen  and  the  Charter  Oak  Life  Insurance  Com- 
pany, the  negotiation  therefor  having  been  car- 
ried on  through  Allen, Stephens  &Co.  .that  Allen 
should  make  nis  twelve  notes  for  $25,000,  pay- 
able in  five  years  from  date, and  deliver  the  same 
to  the  Charter  Oak  Insurance  Company,  and  se- 
cure the  same  by  pledge  of  mortgage  notes, 
stocks  and  bonds.  The  Charter  Oak  Company 
was  to  advance  to  Allen  $300,000  on  the  notes 
so  secured.  Allen,  on  October  24,  1874,  made 
Ids  notes  accordingly,  and  delivered  them  to 
Allen,  Stephens  &  Co.*  for  the  Charter  Oak  Com- 
pany, and  the  Company  sent  $800,000  of  its  pa- 
per to  Allen,  Stephens  &  Co.  to  be  used  for 
Allen's  benefit.  The  notes  of  Allen  were  secured 
by  the  pledge  of  mortgage  notes,  amounting  to 
$277,041;  by  Cook  County  Bank  stock,  $70,000; 
New  York  State  Loan  and  Trust  Company 
stock  $100,000;  National  State  Bank  of  Des 
Moines  stock,  $30,000;  and  county  bonds,  $500; 
amounting  in  all  to  $478,000. 

On  the  same  day  Allen,  for  himself,  executed 
to  Allen,  Stephens  &  Co.  a  paper  writing,  in 
which  he  authorized  them,  in  case  he  became 
indebted  to  them  for  loans  or  advances,  or  lia- 
bilities assumed  by  them  for  him,  to  sell,  with- 
out notice  to  him,  any  property,  things  in  ac- 
tion, collateral  securities  belonging  to  him  and 
held  by  them,  or  to  hypothecate  the  same  and 
use  their  proceeds  towards  the  payment  of  such 
indebtedness  and  the  interest.  On  the  same  day 
he  executed  and  delivered  to  Allen,  Stephens 
A  Co.  a  similar  paper  as  president  of  the  Cook 
County  Bank.  I 

Between  the  date  of  his  appointment  as  re- 1 
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ceiver  and  October  24, 1874,  Allen  had  sustained 
great  losses.  In  1871  he  had  lost  by  stock  spec- 
ulations in  New  York  City,  $200,000.  He  had 
lost  $50,000  by  a  subscription  to  the  Canada 
Southern  railroad.  He  built  for  a  church  society 
at  Des  Moines  a  church  edifice,  in  which  was 
tied  up  the  sum  of  $60,000,  and  which  after- 
wards resulted  in  a  loss  of  $50,000.  In  1878  and 
1874  he  had  lost  $200,000  as  a  member  of  the 
firm  of  B.  F.  Murphy  &  Co.,  and  $75,000  as  a  [  1 131 
member  of  the  firm  of  H.  M.  Bush  &  Co.,  and 
$80,000  in  the  firm  of  Lewis  &  Stephens.  In 
swamp, coal  and  mountain  lands  he  lost  $61,000. 
He  lost  in  corn  speculations  in  Chicago  and  in 
property  in  the  Towns  of  South  Evanston,  Illi- 
nois and  Sheffield,  Indiana,  $92,000.  He  sunk 
$35,000  in  the  stock  of  the  Toledo  Wabash  and 
Western  Railroad  Company,  and  lost  $80,000 
in  the  firm  of  A.  T.  Andreas  &  Co.,  and  $10,000 
invested  in  the  Grand  Pacific  Hotel  in  Chicago. 
Besides  his  residence  and  furniture  at  Des 
Moines,  which  cost  him  $150,000,  he  had  in- 
vested in  a  residence  in  Chicago  $50,000.  His 
actual  losses  amounted  to  over  $1,000,000,  and 
he  had  $200,000  invested  in  unproductive  real 
estate.  It  is  true,  so  inveterate  a  speculator 
sometimes  made  a  fortunate  venture,  but  his 
losses  were  greatly  in  excess  of  his  gains. 

The  mortgage  on  which  this  suit  is  founded 
was  given  on  November  18,  1874.  On  that  day 
the  firm  of  Allen,  Stephens  &  Co.  was  insolvent, 
and  Stephens  and  Blennerhassett  must  have 
known  it.  Their  profits,  since  January  1 , 1872, 
when  the  partnership  was  formed,  had  not  ex- 
ceeded $200,000.  They  began  with  no  capital. 
Both  Stephens  and  Blennerhassett  had  drawn 
out  their  share  of  the  profits.  Allen's  share  re- 
mained, which  was  one  third  and  amounted  to 
about  $66,000.  The  loss  of  the  firm  in  the  Mono 
mine  loan  was  $266,000,  leaving  a  deficit  of 
$200,000.  As  already  stated,  it  is  conceded  that 
at  the  date  of  the  mortgage  both  Allen  and  the 
Cook  County  Bank  were  insolvent.  But  they 
were  not  merely  insolvent,  but  irretrievably  so. 

On  that  day  Allen  owed  the  depositors  in  his 
private  bank  at  Des  Moines  $736,783,  he  owed 
the  Cook  County  Bank  $557,943;  the  Charter 
Oak  Life  Insurance  Company  $300,000;  the 
Newark  Savings  Institution  of  Newark,  New 
Jersey,  $200,000 ;  making  an  aggregate  of 
$1,794,726.  At  the  same  time,  placing  a  liberal 
estimate  on  the  value  of  his  assets,  they  did  not 
exceed  $800,000,  leaving  a  deficit  of  $994,727, 
which  other,  smaller  items  of  indebtedness 
shown  by  the  record,  would  swell  to  more  than 
$1,000,000,  the  excess  of  his  liabilities  above  his 
assets.  The  condition  of  the  Cook  County  Bank 
on  the  same  day  may  be  approximately  ascer- 
tained from  the  following  facts:  on  November 
18, 1874,  its  books  showed  its  indebtedness  to  be  11141 
$1,891,620.  The  receiver  of  the  bank  testify-  1  1 
ing  on  August  26,  1876,  said  that  he  had  ad- 
mitted and  given  certificates  for  claims  against 
the  bank  to  the  amount  of  $803,035,  that  other 
claims  had  been  presented  to  the  amount  of 
$915,000,  for  which  receiver's  certificates  had 
not  been  given,  and  that  the  amount  collected 
from  its  assets  was  $92,000.  The  cash  on  hand 
when  the  receiver  took  possession  was  $4,000. 

Such  was  the  condition  of  the  firm  of  Allen, 
Stephens  &  Co.,  B.  F.  Allen,  and  the  Cook 
County  Bank  when  the  mortgage  in  suit  was 
executed. 
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There  are  several  propositions  of  fact  which, 
in  our  opinion ,  the  evidence  satisfactorily  shows. 
A  statement  and  discussion  of  the  evidence 
which  sustains  these  conclusions  of  fact  would 
extend  this  opinion  beyond  reasonable  limits, 
and  would  not  be  profitable. 

First.  Allen  when  he  gave  the  mortgage,  and 
Stephens  and  Blennerhassett  when  they  took  it, 
knew  that  both  Allen  and  the  Cook  County 
Bank  were  insolvent.  A  large  part  of  the  cor- 
respondence between  Stephens  and  Blennerhas- 
sett and  the  firm  of  Allen,  Stephens  &  Co.  on 
the  one  hand,  and  Allen  on  the  other,  com- 
mencing before  the  partnership  of  Allen, 
Stephens  &  Co.  was  formed,  down  to  the  date 
of  the  mortgage,  is  to  be  found  in  the  record. 
The  record  also  contains  the  correspondence 
between  Allen,  Stephens  &  Co.  and  the  Cook 
County  Bank,  and  many  letters  written  by 
Allen,  Stephens  &  Co.  in  the  interest  of  Allen, 
and  much  correspondence  between  Stephens 
and  Blennerhassett.  This  evidence  shows  that 
both  Allen  and  the  Cook  County  Bank  were  on 
the  verge  of  suspension  from  the  time  when 
Allen  was  compelled  to  replace  the  bonds  in- 
trusted to  him  as  receiver  down  to  the  date  of 
the  mortgage  in  November,  1874,  and  their  sus- 
pension in  January,  1875.  It  also  brings  home 
to  Stephens  and  Blennerhassett  the  knowledge 
of  the  desperate  shifts  and  devices  to  which 
Allen  and  the  bank  were  driven  to  meet  their 
engagements  and  keep  the  fact  of  their  utter 
bankruptcy  from  the  knowledge  of  the  public. 
It  is  impossible  that  men  of  much  less  business 
fl  151  experience  and  intelligence  than  they  are  shown 
1  to  be,  should  know  what  they  did  of  the  re- 
sources and  practices  of  Allen  and  the  Cook 
County  Bank,  and  not  have  known  of  the  in- 
solvency of  both. 

Notice  of  the  insolvency  of  Allen  was  also 
brought  home  to  Stephens  and  Blennerhassett 
by  their  knowledge  of  the  fact  that  Allen  had 
appropriated  to  his  own  schemes  and  specula- 
tions a  fund  which,  principal  and  interest, 
amounted  to  over  $800,000,  committed  to  his 
custody  as  a  trustee  and  receiver.  The  evidence 
that  they  knew  of  the  fact  of  his  appointment 
as  receiver,  the  amount  of  the  fund  which  came 
to  his  hands,  and  the  appropriation  of  the  fund 
to  his  own  uses,  is  conclusive. 

During  the  sixty  days  which  elapsed  between 
the  date  of  the  mortgage  and  its  registration, 
the  proofs  of  the  insolvency  of  Allen  and  the 
Cook  County  Bank  accumulated,  and  Stephens 
and  Blennerhassett  knew  that  the  insolvency 
was  hopeless  and  irretrievable. 

Second.  The  record  shows  that  the  mortgage 
covered  all  the  proixjrty  of  Allen.  His  personal 
property  had  long  been  exhausted,  and  his  real 
estate  was  all  that  remained  which  was  not 
pledged  for  his  debts. 

Third.  In  order  that  the  credit  of  Allen  and 
the  Cook  County  Bank  might  not  be  impaired, 
the  mortgage  was  purposely  withheld  from 
record  and  actively  concealed  by  Stephens  and 
Blennerhassett  until  after  the  suspension  of 
both  Allen  and  the  Cook  County  Bank  on  Jan- 
uary 18,  1875. 

Blennerhassett  testifies  that  after  its  execution 
he  disposed  of  the  mortgage  as  follows  :  '  *  I  put 
it  in  our  safe  and  kept  it  there  until  December 
5,  when  I  gave  it  in  a  sealed  parcel  to  A.  N. 
Denman.  I  said  to  Denman  something  like 
See  15  Otto.  U.  S.,  Book  26. 


this:  'Here  is  a  sealed  package  which  contains 
instructions  and  valuable  documents  ;  you  will 
go  to  Chicago,  take  quarters  at  some  hotel  there, 
and  remain  there,  never  leaving  the  hotel  for  any 
great  length  of  time,  and  should  a  telegram  come, 
you  are  to  open  that  parcel  and  obey  instruc- 
tions.' " 

The  instructions  directed  Denman,  when  or- 
dered by  telegram  to  act,  to  have  the  mortgage 
recorded  in  Chicago,  and  then  catch  the  first 
train  for  Des  Moines,  Iowa,  and  have  it  re- 
corded there,  etc. 

On  January  18,  1875,  Allen  and  the  Cook 
County  Bank  both  suspended.  On  the  next  day 
Allen,  Stephens  &  Co.  sent  a  telegram  to  Den-  ri  i  ai 
man  at  Chicago,  as  follows  :  "  Open  your  in-  1  1 
structions  and  act."  Denman  opened  his  in- 
structions and  followed  them.  He  filed  the 
mortgage  for  record  in  Chicago  on  January  19, 
and  in  Des  Moines  on  January  20. 

Fourth.  While  the  mortgage  was  thus  kept 
from  the  record  and  from  public  knowledge. 
Stephens  and  Blennerhassett  were  busily  en- 
gaged in  sustaining  the  credit  of  Allen  and  the 
Cook  County  Bank,  and  to  accomplish  their 
end,  falsely  and  fraudulentlv  represented  Allen 
to  be  a  man  worth  over  $1,000,000,  and  of  un- 
limited credit,  and  the  Cook  County  Bank  to  be 
sound  and  good. 

Fifth.  That,  by  means  of  these  representa- 
tions of  Stephens  and  Blennerhassett,  and  the 
concealment  of  the  mortgage  and  the  withhold- 
ing of  it  from  the  record,  the  creditors  of  Allen 
and  the  Cook  County  Bank  were  misled  and 
deceived  ;  and  in  consequence  thereof  they  did, 
between  the  date  and  the  registration  of  the 
mortgage,  deposit  large  sums  of  money  in 
Allen's  private  bank  at  Des  Moines,  and  in  the 
Cook  County  Bank,  and  at  the  instance  of 
Stephens  and  Blennerhassett  discounted  the 

eiper  of  Allen  and  the  Cook  County  Bank  to  a 
rge  amount,  and  that  such  deposits  and  dis 
counts,  though  due,  still  remain  unpaid. 

Sixth.  That  the  mortgage  was  made  by  Allen, 
who  was  insolvent,  with  a  view  to  give  a  pref- 
erence to  the  firm  of  Allen,  Stephens  &  Co.,  the 
firm  being  a  creditor  of  Allen  individually,  and 
the  firm  and  all  its  members  having  reasonable 
cause  to  believe  Allen  to  be  insolvent  and 
knowing  that  the  mortgage  was  made  in  fraud 
of  the  provisions  of  the  Bankrupt  Act,  and  it 
was  withheld  from  the  record  and  actively  con- 
cealed for  the  period  of  two  months  preceding 
the  failure  of  Allen  and  the  filing  of  the  peti- 
tion in  bankruptcy  against  him,  for  the  purpose 
of  protecting  it  from  assault  as  a  preference 
void  under  the  provisions  of  the  Bankrupt  Act. 

There  is  a  large  mass  of  evidence  in  the  rec- 
ord which,  in  our  opinion,  establishes  the  truth 
of  the  foregoing  propositions  beyond  contro- 
versy. The  new  debts  which  were  contracted 
by  Allen  and  the  Cook  County  Bank,  after  the 
date  of  the  mortgage  and  before  its  registration, 
on  the  strength  of  the  representations  of  Ste- 

fihens  and  Blennerhassett,  and  the  fact  that  Al-  11171 
en's  property  appeared  to  be  unincumbered,  1  1 
amounted  to  a  larger  sum  than  the  value  of  the 
real  estate  covered  by  the  mortgage. 

By  the  aid  of  the  means  thus  obtained,  Ste- 
phens and  Blennerhassett  were  able  to  stave  off 
the  suspension  of  Allen  and  the  Cook  County 
Bank  for  a  period  of  exactly  two  months  after 
the  date  of  the  mortgage.  They,  doubtless,  sup- 
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posed  this  lapse  of  time  would  render  the  mort- 
gage proof  against  any  attack  by  an  assignee  in 
bankruptcy  of  Alien  s  estate.  Allen  and  the 
bank  were  then  allowed  to  fail  and  the  mort- 
gage was  placed  on  record. 

Upon  this  state  of  facts,  we  are  of  opinion 
that  the  mortgage  was  a  fraud  upon  the  credit- 
ors of  Allen  and,  therefore,  void  at  common  law 
and  without  regard  to  the  provisions  of  the 
Bankrupt  Act. 

It  is  not  to  be  disputed  that,  except  as  for- 
bidden by  the  bankrupt  law,  a  debtor  has  the 
right  to  prefer  one  creditor  over  another,  and 
that  the  vigilant  creditor  is  entitled  to  the  ad- 
vantage secured  by  bis  watchfulness  and  atten- 
tion to  his  own  interests.  Neither  can  it  be  de- 
nied that  the  mere  failure  to  record  a  mortgage 
is  not  a  ground  for  setting  it  aside  for  the  ben- 
efit of  subsequent  creditors  who  have  acquired 
no  specific  lien  on  the  property  described  in  the 


But  where  a  mortgagee,  knowing  that  his 
mortgagor  is  insolvent,  for  the  purpose  of  giv- 
ing him  a  fictitious  credit  actively  conceals  the 
mortgage  which  covers  the  mortgagor's  entire 
estate  and  withholds  it  from  the  record,  and 
while  so  concealing  it  represents  the  mortgagor 
as  having  a  large  estate  and  unlimited  credit, 
and  by  these  means  others  are  induced  to  give 
credit  to  the  mortgagor,  who  fails  and  is  una- 
ble to  pay  the  debts  thus  contracted,  the  mort- 
gage will  be  declared  fraudulent  and  void  at 
common  law,  whether  the  motive  of  the  mort- 
gagee be  gain  to  himself  or  advantage  to  his 
mortgagor. 

It  is  not  enough,  in  order  to  support  a  settle- 
ment against  creditors,  that  it  be  made  for  a  val- 
uable consideration.  It  must  be  also  bona  fide. 
If  it  be  made  with  intent  to  hinder,  delay  or 
defraud  creditors,  it  is  void  as  against  them,  al- 
r  1 18]  though  there  may  be  in  the  strictest  sense  a  val- 
uable  or  even  an  adequate  consideration. 
Twync's  Case,  8  Coke,  81;  Holme*  v.  Penney,  8 
Kay  &  J.,  99;  Qragg  v.  Martin,  12  Allen,  498; 
Brady  v.  Briscoe,  2  J.  J.  Marsh,  212;  Bozman  v. 
Draught,  8  Stew.,  248;  Bk.  v.  Douglass,  11 
Smed.  &  -I.,  489;  Bunn  v.  AM,  29  Pa.,  887; 
Root  v.  Reynolds,  32  Vt.,  189,  Kempner  v. 
ChurchiU,  8  Wall.,  862  [75  U.  8.,  XIX.,  461]  ; 
Kerr,  Fraud  and  Mistake,  200. 

As  long  ago  as  the  case  of  Bungerford  v.  Earle, 
2  Vern.,  261,  it  was  held  that  "A  deed  not  at 
first  fraudulent  may  afterwards  become  so  by 
being  concealed  or  not  pursued,  by  which 
means  creditors  are  drawn  in  to  lend  their 
money."  This  doctrine  has  been  repeatedly 
re-affirmed.  Chancellor  Kent,  in  Hildreth  v. 
Sands.  2  Johns.  Ch.,  85;  Scrivenor  v.  Scrivcnor, 
7  B.  Mon.,  874;  Bank  v.  Housman,  6  Paige, 526. 

In  Coates  v.  Qerlaeh,  44  Pa.,  48,  a  deed  of 
land  had  been  made  directly  by  a  husband  to 
his  wife.  The  deed  bore  date  March  28,  1857, 
but  was  not  filed  for  record  until  December  2, 
1857.  On  January  21,  1858,  the  husband,  pro- 
fessing to  act  for  his  wife,  sold  the  land  to  a 
third  party.  The  creditors  of  the  husband  at- 
tached the  unpaid  part  of  the  purchase  money 
in  the  hands  of  the  vendees,  and  between  them 
and  the  wife  a  contest  arose  on  the  question 
which  had  the  better  right  to  the  proceeds  of 
the  sale.  Touching  this  controversy,  Mr.  Jus- 
tice Strong,  delivering  the  opinion  of  the  court, 
said:  "There  i«  another  aspect  of  the  case  not 
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at  all  favorable  to  the  wife.  It  is  that  she  with- 
held the  deed  of  her  husband  from  record  unto 
December  2, 1857.  In  asking  that  a  deed  void 
at  law  should  be  sustained  in  equity  she  is  met 
with  the  fact  that  she  asserted  no  right  under 
it,  in  fact  concealed  its  existence  until  after  her 
husband  had  contracted  the  debts  against  which 
she  now  seeks  to  set  it  up.  There  appears  to 
have  been  no  abandonment  of  possession  by  the 
husband.  Even  if  the  deed  was  delivered  on 
the  day  of  its  date,  the  supineness  of  the  wife 
gave  to  the  husband  a  false  credit,  and  equity 
will  not  aid  her  at  the  expense  of  those  who 
have  been  misled  by  her  laches." 

So  in  miliardv.  Cagle,  46  Miss.,  809,  it  was 
held  that  a  deed  of  trust  in  the  nature  of  a  mort- 
gage, valid  on  its  face,  and  not  made  or  re- 
ceived with  any  intent  to  defeat  existing  or  fut- 
ure creditors,  may,  nevertheless,  be  held  to  be 
fraudulent  and  void  as  to  all  creditors,  existing 
and  future,  by  evidence  aliunde,  showing  [119] 
the  conduct  of  the  parties  in  their  dealings  in 
reference  to  the  deed.  The  principal  circum- 
stance relied  on  in  this  case  to  avoid  the  deed, 
was  the  fact  that  the  grantor  retained  posses- 
sion of  the  property  and  the  deed  was  withheld 
from  record,  and  the  mortgagor  was  thereby 
enabled  to  contract  debts  upon  the  presumption 
that  the  property  was  unincumbered.  The 
court  declared  that  "The  natural  and  logical 
effect  of  the  agreement  and  assignment,  and  the 
conduct  of  the  parties  thereto,  was  to  mislead 
and  deceive  the  public,  and  induce  credit  to  be 
given  to  the  mortgagor,  which  he  could  not 
have  obtained  if  the  truth  had  been  known  and, 
therefore,  the  whole  scheme  was  fraudulent  as 
to  subsequent  creditors,  as  much  so  as  if  it  had 
been  contrived  from  that  motive  and  for  thai 
object. 

In  the  case  of  Gill  v.  Griffith,  2  Md.  Ch., 
270,  the  court  decided  that  a  party  cannot  be 
permitted  to  take  a  bill  of  sale  or  mortgage  of 
chattels  from  another  for  his  own  security, 
leave  the  mortgagor  in  possession  and  ostensibly 
the  owner,  and  at  his  request  and  to  keep  the 
public  from  a  knowledge  of  its  existence  with- 
hold it  from  record  for  an  indefinite  period,  re- 
newing it  periodically,  and  then  receive  the 
benefit  of  it  by  placing  the  last  renewal  upon 
record,  to  the  prejudice  of  others  whom  the 
possession  and  ostensible  ownership  of  that  very 
property  by  the  mortgagor  have  induced  to  con- 
fide in  him.  The  mortgage  which  was  in  con- 
troversy in  this  case  was,  therefore,  declared 
void.  Upon  appeal,  the  Court  of  Appeals  af- 
firmed the  decree  for  the  reasons  assigned  by 
the  Chancellor.  See  note  of  the  reporter  at  the 
end  of  the  case. 

So  in  the  case  of  Hafner  v.  Irwin,  1  Ired., 
490,  which  grew  out  of  the  making  of  a  deed 
of  trust  by  oneDwight  to  the  plaintiff,  Hafner, 
to  secure  certain  creditors  named  thereon,  it 
was  said : 

"  There  was  evidence  tending  to  show  that  it 
was  a  condition  of  this  instrument,  and  as  un- 
derstood between  the  parties  thereto,  that  it 
should  not  be  registered  nor  put  in  use,  but  kept 
a  secret  from  the  world  until  after  the  20th  of  llzul 
February  ensuing  the  date.  *  *  *  There 
was  also  evidence  tending  to  show  that  it  was  a 
further  part  of  the  agreement  between  the  par- 
ties that  the  transaction  should  be  kept  secret, 
at  all  events  until  the  debtor  should  escape  be 
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yond  the  reach  of  the  process  of  his  creditors. 
*  *  *  We  need  not  and  cannot  lay  down  as 
a  rule  of  law  that  those  who  take  securities  from 
a  debtor  about  to  abscond  must  apprise  creditors 
of  his  intention  to  place  himself  beyond  their 
reach,  under  penalty  of  forfeiting  such  securi- 
ties, but  we  feel  ourselves  justified  in  holding 
that  when  secrecy  is  part  of  the  consideration 
of  such  securities,  the  securities  are  contami- 
nated thereby,  and  ought  not  to  be  regarded  as 
given  bona  ride." 

In  HUdetmm  v.  Brown,  17  B.  Mon.,  779,  a 
mortgage  was  executed  by  one  Sherwood  to  the 
plaintiffs,  which  they  withheld  from  record. 
Commenting  on  that  fact,  the  court  said : 

"The  petition  of  appellants  avows  that  the 
arrangement  between  their  agents  and  Sherwood 
was  to  withhold  the  mortgage  from  registration, 
for  the  purpose  of  sustaining  the  latter  in  busi- 
ness, and  not  to  record  the  same  unless  there 
was  danger  of  Sherwood's  failure.  *  *  * 
The  effect  of  this  arrangement,  though  it  may 
not  have  originated  in  any  actual  fraudulent  or 
evil  purpose,  was  to  secrete  from  the  public  eye 
the  true  condition  of  the  debtor,  and  thereby 
enable  him,  under  the  semblance  of  being  the 
owner  of  unincumbered  real  estate,  to  deceive 
and  mislead  other  persons  by  inducing  them, 
upon  the  faith  of  his  supposed  unembarrassed 
condition,  to  give  him  credit  which  would  other- 
wise have  been  withheld.  Such  contrivances 
or  acts,  though  not  designed  to  perpetrate  an 
actual  fraud  upon  other  persons,  have  an  in- 
evitable tendency  that  way,  and  are  obviously 
opposed  to  the  general  policy  of  the  law  requir- 
ing the  public  registration  of  all  liens  ana  in- 
cumbrances upon  property  permitted  to  be  re- 
tained and  claimed  by  debtors. 

If  not  directly  within  that  class  of  acts  which 
the  law  denominates  constructive  frauds,  it  ap- 

groximates  so  nearly  to  it  that  the  party  avow- 
ig  himself  a  participant  in  such  transaction 
ought  not  to  receive  the  counteriance  or  aid  of 
the  Chancellor  in  enforcing  any  lien  or  claim 
growing  out  of  it  as  against  a  third  person." 
The  case  of  Neslin  v.  Wells,  decided  by  this 
[1211  conrtat  the  present  Term  [ante,  802]  arose  in 
the  Territory  of  Utah,  where  the  law  permitted, 
but  did  not  require,  the  registration  of  mort- 
gages, but  where  there  was  a  general  custom  to 
record  such  instruments.  Neslin,  the  vendor  of 
land,  took  from  Smith,  his  vendee,  a  mortgage 
to  secure  a  part  of  the  purchase  money,  but  did 
not  file  it  for  record  until  after  a  subsequent 
mortgage  executed  by  the  vendee  on  the  same 
land,  to  one  Kerr,  had  been  filed  for  record, 
Kerr  having  no  notice,  actual  or  constructive, 
of  the  prior  mortgage  to  Neslin.  It  was  held 
by  the  court,  Mr.  Justice  Matthews  delivering 
its  opinion,  that  "  Under  the  circumstances  of 
the  case  there  arose  a  duty  on  the  part  of  Nes- 
lin, the  vendor,  to  record  his  purchase  money 
mortgage,  towards  all  who  might  become  sub- 
sequent purchasers  for  value  in  good  faith,  a 
breach  of  which  in  respect  to  Kerr,  the  subse- 
quent mortgagee,  without  notice,  constituted 
such  negligence  and  laches  as  in  equity  requires 
that  the  loss  which  in  consequence  thereof  must 
fall  on  one  of  the  two,  shall  be  borne  by  him 
by  whose  fault  it  was  occasioned." 

See,  also,  Wortcley  v.  Demattot,  1  Burr.,  487, 
and  Tarbaek  v.  Marbury,  2  Vera.,  510. 

The  principles  upon  which  these  decisions  are 
See  15  Otto. 


based  are,  in  our  opinion,  conclusive  of  this  case. 
None  of  the  cases  cited  disclose  such  a  premedi- 
tated and  contrived  purpose  to  deceive  and  de- 
fraud other  creditors  of  the  mortgagor  as  ap- 
pears in  this.  We  are  of  opinion,  therefore, 
that  the  mortgage  executed  by  Allen  to  Allen, 
Stephens  &  Co.,  on  November  18, 1874,  which 
the  complainants  in  this  case  seek  to  foreclose, 
is  a  fraud  upon  the  creditors  of  Allen  and  void 
at  common  law. 

We  further  declare  that  a  mortgage  executed 
by  an  insolvent  debtor,  with  intent  to  give  a 
preference  to  his  creditor,  who  has  reasonable 
cause  to  believe  him  to  be  insolvent,  and  knows 
it  to  be  made  in  fraud  of  the  provisions  of  the 
Bankrupt  Act,  and  who,  for  the  purpose  of 
evading  the  provisions  of  that  Act,  actively  con- 
ceals and  withholds  it  from  record  for  two 
months,  is  void  under  the  Bankrupt  Act,  not- 
withstanding the  fact  that  it  was  executed  more 
than  two  months  before  the  filing  of  a  petition 
in  bankruptcy  by  or  against  the  mortgagor.  1 1221 
If  the  mortgage  had  been  executed  within  1  J 
the  period  of  two  months  next  before  the  filing 
of  the  petition  in  bankruptcy,  it  would  have 
been  void  under  the  letter  of  the  Bankrupt  Act. 
Where  all  the  other  circumstances  necessary  to 
render  the  mortgage  void  concur,  the  device  of 
concealing  it  until  the  two  months  have  elapsed 
i  cannot  save  it.  It  is,  notwithstanding  the  lapse 
|  of  time,  a  fraud  on  the  policy  and  objects  of 
!  the  bankrupt  law,  and  void  as  against  its  spirit. 
1  The  conduct  of  the  mortgagees  in  this  case 
shows  them  to  be  without  claim  to  the  consid- 
eration of  a  court  of  equity.  On  the  contrary, 
it  clearly  appears  to  be  the  duty  of  the  court 
to  take  care  that  they  shall  not  reap  the  fruits 
of  their  fraudulent  practices.  Their  assignee 
of  the  mortgage,  the  Charter  Oak  Life  Insur- 
ance Company,  stands  in  no  stronger  position. 
The  decree  of  the  Circuit  Court  mutt  be  affirmed. 
True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 


JAMES  H.  SIMMONS,  Appt., 
v. 

JOSEPH  OGLE. 

(See  8.  C,  15  Otto,  271-278.) 

Statute  of  Limitations— possession  of  lands- 
equitable  action— legal  title. 

L  Neither  the  Statute  of  Limitation*  nor  the  equi- 
table doctrine  of  lapse  of  time  can  have  any  effect 
against  the  United  States. 

X.  The  weight  of  the  inference  in  favor  of  any 
claim  of  right,  whether  legal  or  equitable,  to  lands 
against  the  United  States,  growing  out  of  mere  pos- 
session, is  very  slight  indeed. 

&  Where  defendant,  in  an  action  to  compel  a 
conveyance  of  land,  has  the  legal  title  and  the  pos- 
session without  any  fraud  or  unfairness,  and  the 
evidence  for  plaintiff  is  not  conclusive,  the  maxim 
applies  that  better  is  the  condition  of  the  defend- 
ant. 

4.  The  equities  of  the  parties  being  eqaal,  the  le- 
gal title  must  prevail. 

[No.  957.] 

Submitted  Jan.  S3, 188t.  Decided  Apr.  10, 1889. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
The  case  is  stated  by  the  court 
Messrs.  Robert  A.  HjtbberU,  Franklin 
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A.  MeConaoyhy  and  John  W.  Rom,  for  ap- 
pellant 

Mr.  James  I*.  D.  Morrison,  for  appellee. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

Simmons,  the  appellant,  recovered  in  the  Cir- 
cuit Court  of  the  United  8tates  for  the  South- 
ern District  of  Illinois,  on  the  17th  day  of  Jan- 
uary, 1878,  a  judgment  in  an  action  of  eject- 
ment against  Ogle,  the  appellee,  for  the  posses- 
sion of  the  south  half  of  northeast  quarter  of 
section  8,  township  1  north,  of  range  9  west,  in 
St.  Clair  County,  Illinois,  and  under  the  proper 
writ  was  placed  in  possession  of  it.  The  title  on 
which  he  recoved  was  a  patent  to  himself  from 
the  United  States,  dated  June  12,  1874. 

The  defendant  in  that  action,  Ogle,  thereupon 
instituted  the  present  suit  in  chancery  to  com- 
pel a  conveyance  of  the  legal  title  thus  estab- 
lished by  Simmons  to  himself,  on  the  ground 
that  he  had  a  superior  equity,  by  reason  of  which 
the  title  in  Simmons  should  be  decreed  to  be 
held  by  him  in  trust  for  the  benefit  of  Ogle. 
After  answer,  replication,  and  a  full  hearing  on 
the  evidence,  the  circuit  court  granted  the  prayer 
of  the  bill,  and  from  that  decree  Simmons  brings 
the  present  appeal.  There  is  much  conflict  in 
[272]  the  testimony,  and  some  parts  of  it  are  irrecon- 
cilable, and  the  result  of  it  in  producing  any 
very  clear  conviction  of  the  true  atatp  of  the 
■case  is  unsatisfactory,  especutuy  m  regard  to  the 
foundation  of  the  right  of  complainant  to  be 
the  true  equitable  owner  of  the  land. 

The  fact  which  he  takes  upon  himself  to  es- 
tablish is  that,  on  December  30, 1885,  one  John 
Winstanley  bought  the  land  in  question  of  the 
United  States,  at  the  land-offlce  in  the  Town  of 
Edwardsville,  and  paid  for  it.  The  subsequent 
conveyances  and  transfers  from  Winstanley  to 
Ogle  are  not  controverted,  and  if  the  purchase 
and  payment  now  stated  and  alleged  in  the  bill 
were  satisfactorily  established  by  the  evidence, 
the  decree  of  the  circuit  court  in  his  favor  should 
be  affirmed. 

The  evidence  by  which  this  proposition  is 
supported  is  of  two  classes: 

1.  The  records  of  the  Edwardsville  Land-Of- 
fice, now  found  in  the  General  Land-Office  at 
Washington,  where  they  were  removed  by  law. 

2.  The  conveyances  from  Winstanley,  and 
other  proceedings  by  which,  if  Winstanley  ever 
had  any  right,  it  became  vested  in  Ogle,  and 
the  actual  possession  of  the  land  by  Ogle. 

As  regards  the  first  of  these,  the  records  of 
the  Edwardsville  Land-Office  show  a  written 
application  by  Winstanley  at  that  office,  on  the 
30th  day  of  December,  1835,  for  the  purchase 
of  the  piece  of  land  now  in  controversy,  and  it 
is  numbered  13,164.  This  shows  the  quantity 
of  the  land  to  be  84.48  acres,  and  the  price  to 
be  paid  $1.25  per  acre. 

There  is,  also,  an  entry  on  the  books  of  the 
office,  of  which  the  following  is  a  copy,  and 
which  is  photographed  in  the  record: 

No.  13,164.1 

Dec.  80,  1875,  to  John  Winstanley,  of  St. 
Clair  County,  State  of  Illinois,  for  8.  \  NE.  ± 
section  No.  3,  township  No.  1  north,  range  No. 
9  west  of  the  third  principal  meridian,  contain- 
ing 84A^  acres,  at  §1.25  per  acre. 
$105.57.]  S.  H.  Thompson,  Rtgitter." 

These,  it  is  said,  being  the  original  entries 
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made  in  the  records  of  the  local  land-offlce,  are 
sufficient  evidence  of  the  purchase  and  payment 
for  that  land  by  Winstanley,  and  that  no  suc- 
cessful contradiction  of  them  is  found  anywhere. 
When  to  this  is  added  the  conveyance  by  Win- 
stanley to  William  C.  Anderson  of  the  same  land,  [ 273 ] 
in  1837,  and  that  Anderson's  title  came  to  Ogle, 
who,  in  1851,  took  possession  of  the  land  and 
held  it  until  his  removal  under  the  action  of 
ejectment  brought  by  Simmons  against  him,  the 
case  of  complainant  is  substantially  stated. 

As  regards  the  weight  to  be  given  to  the  pos- 
session of  Ogle,  it  is  to  be  considered  that  wheth- 
er he  had  the  equitable  right  or  noi,  neither  tta 
Statute  of  Limitations  nor  the  equitable  doc- 
trine of  lapse  of  time  could  begin  to  have  effect 
against  anyone  until  Simmons  purchased  of  the 
United  States  and  obtained  his  patent  in  1874, 
for  up  to  that  time  the  legal  title  was  undeni- 
ably in  the  United  States.  If  this  had  not  been 
so,  Ogle  would  have  successfully  pleaded  the 
Statute  of  Limitations  against  Simmons  in  the 
action  at  law.  No  laches  could  be  imputed  to 
Simmons,  who  brought  suit  very  soon  after  he 
received  his  patent.  Nor  can  laches  be  imputed 
to  the  United  States,  either  as  a  matter  of  law 
or  on  any  moral  or  equitable  principles.  For 
so  common  is  it  for  squatters  and  trespassers  to 
settle  on  the  lands  of  the  United  States,  and  so 
indulgent  are  the  laws  in  encouraging  such  set- 
tlements, and  so  numerous  are  these  settlements 
without  claim  of  right,  that  the  very  impossi- 
bility of  resisting  them,  or  of  ejecting  them,  or 
of  any  efficient  assertion  of  the  right  of  posses- 
sion by  the  government,  that  the  weight  of  the 
inference  in  favor  of  any  claim  of  right,  whether 
legal  or  equitable,  against  the  United  States, 
growing  out  of  mere  possession,  is  very  slight 
indeed. 

Nor  does  the  sale  and  conveyance  by  Win- 
stanley to  Anderson  afford  any  legal  evidence  of 
his  right  to  do  so,  and  very  little  that  he  believed 
himself  to  have  such  right.  He  could  never 
be  made  responsible  for  more  than  the  purchase 
money  and,  knowing  what  entries  were  on  the 
books  of  the  local  land-offlce,  he  might  well  be 
willing  to  take  the  money  and  the  chances.  The 
evidence,  therefore,  in  support  of  the  entries  on 
the  books  of  the  land-offlce  do  not  add  greatly 
to  its  force,  and  the  complainant's  case  must 
rest  on  the  intrinsic  probability  arising  from 
those  two  pieces  of  evidence,  that  Winstanley 
bought  and  paid  for  the  land. 

If  either  of  these  entries  had  stated  the  pur-  [274] 
chase  and  payment  in  words,  they  are  open  to 
the  weakness  which  arises  from  the  fact  that  in 
all  such  completed  sales  two  other  documents 
of  superior  probative  force  usually  attend  the 
sale,  one  of  them  invariably,  neither  of  which 
is  here  produced  or  shown  ever  to  have  existed. 
The  most  conclusive  of  these  is  the  patent. 
There  is  no  pretense  here  that  any  patent  ever 
issued  to  anyone  on  Winstanley's  purchase.  It 
is  proved  that  Mr.  Winstanley  was  a  careful 
business  man,  much  accustomed  to  dealing  in 
lands,  and  as  he  had  sold  this  land  and  made 
himself  liable  by  a  warranty  deed,  he  would 
naturally  have  made  that  title  secure  by  procur- 
ing the  issue  of  the  patent 

It  is,  however,  well  known  that  early  pur- 
chasers of  the  public  lands  were  careless  about 
their  patents.  But  as  a  reason  for  this,  they  at- 
tached primary  importance  to  the  paper  issued 
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when  a  sale  was  made,  and  delivered  to  the  pur- 
chaser by  the  register  and  receiver  of  the  land- 
office,  called  a  certificate  of  entry. 

This  was  a  paper  in  two  parts,  the  first  of 
which,  signed  by  the  register,  gave  a  descrip- 
tion of  the  land,  the  amount  paid  for  it,  the 
name  of  the  purchaser  and  a  statement  that  on 
its  presentation  at  the  General  Land-Office  a 
patent  would  be  issued  to  the  purchaser.  The 
second,  signed  by  the  receiver,  was  a  simple  re- 
ceipt for  the  payment  of  the  price,  and  a  descrip- 
tion of  the  land  for  which  it  was  paid. 

The  statutes  of  almost  every  State  and  Terri- 
tory in  which  the  public  lands  have  been  sold, 
provide  for  the  registration  of  this  instrument, 
and  that  in  all  actions  concerning  title  or  pos- 
session it  shall  be  prima  facie  evidence  of  title. 
See  Revised  Statutes  of  Illinois,  p.  271,  sec.  81, 
and  p.  608,  sec.  20.  In  the  estimation  of  the  peo- 
ple generally,  and  in  the  practice  of  the  courts, 
this  paper  became  the  efficient  substitute  or 
equivalent  of  the  patent,  and  in  regard  to  mill- 
ions of  acres  of  land  the  patent  either  was  never 
issued,  or  if  issued  never  delivered,  but  remains 
in  the  local  or  General  Land-Office,  subject  to 
call  of  the  owner. 

In  the  case  before  us,  there  is  no  evidence 
whatever,  except  presumption,  that  this  certifi- 
cate  of  entry  ever  had  an  existence.  Intheab- 
[275]  sence  of  the  patent,  it  is  the  instrument  of  all 
others  which  it  is  important  to  produce,  or  if  it 
cannot  be  produced,  to  account  for  its  loss. 

The  only  effort  to  do  this  is  an  affidavit  of 
Ogle,  that  he  went  down  to  John  Winstanley's 
and  examined  through  all  his  papers  and  aid 
not  find  it.  He  wrote  to  the  son  of  Anderson, 
to  whom  Winstanley  sold  it,  who  replied  that 
he  could  find  no  paper  of  the  kind.  He  went 
to  the  Commercial  Bank  of  Cincinnati,  which  at 
one  time  had  a  mortgage  on  the  land.  They 
said  a  majority  of  the  papers  of  the  bank  had 
been  burned.  So  he  failed  to  get  the  certificate 
or  any  information  about  it.  "  I  do  not  know 
where  it  is  nor  have  I  ever  seen  it,"  he  says. 

This  would  have  been  sufficient  to  authorize 
the  introduction  of  a  copy  in  evidence  if  any 
copy  existed.  But  no  copy  is  produced,  for  the 
reason  that  no  human  being  has  been  found 
who  can  say  that  any  such  paper  ever  existed 
or  was  ever  seen  by  anyone.  When  we  con- 
sider the  number  of  persons  interested  in  the 
property  through  Winstanley,  there  being  sev- 
eral mortgages  and  intervening  conveyances  be- 
tween him  and  Ogle,  and  that  the  certificate  of 
entry,  if  ever  made,  could  only  have  been  forty 
years  old  when  this  suit  was  brought;  that 
many  persons  must  have  been  alive  who  had 
been  interested  in  the  title,  this  total  absence  of 
all  evidence  of  its  existence,  no  one  ever  having 
seen  it  nor  any  copy  of  it,  nor  any  record  of  it 
under  the  recording  Acts  of  Illinois,  the  infer- 
ence that  such  a  paper  was  made  and  delivered 
to  Winstanley  is  very  much  shaken. 

When  we  turn  to  the  evidence  of  defendant, 
there  is  much  positive  testimony  to  convince  us 
that  no  such  paper  was  ever  delivered  and  no 
such  sale  was  ever  made. 

There  is  in  pencil  mark,  on  tne  page  where 
the  application  of  Winstanley  for  this  land, 
numbered  18164,  is  found,  the  following  words: 
"  18164.  Changed  to  NE.  J  of  NW.  9, 2,  N. 
9,W.  8d." 

The  transactions  of  the  local  land-offices  are 
See  16  Otto. 


forwarded  regularly  to  the  General  Land-Office 
at  Washington  and  accurate  copies  or  duplicates 
are  there  found  of  all  the  transactions  in  the 
local  offices,  and  in  the  present  case  the  original 
records  of  the  Edwardsville  office,  long  since 
closed  up,  are  in  the  General  Land-Office. 

Among  these  are  found  the  following: 
'*  No.  18,164.]     Land-Office  at  Edwards-  (276] 
ville,  III.,  December  80,  1886. 

It  is  hereby  certified  that,  in  pursuance  of 
law,  John  Winstanley,  of  St.  Clair  County,  Illi- 
nois, on  this  day  purchased  of  the  register  of 
this  office  the  lot  or  west  half  of  the  northwest 
quarter  of  section  number  nine,  of  township 
number  two  north,  in  range  number  nine  west 
of  the  third  principal  meridian,  containing 

eighty  acres  and  hundredths  of  an  acre,  at 

the  rate  of  one  dollar  and  twenty -five  cents  per 
acre,  amounting  to  one  hundred  dollars — cents, 
for  which  the  said  John  Winstanley  has  made 
payment  in  full  as  required  by  law. 

Now,  therefore,  be  it  known  that  on  presenta- 
tion of  this  certificate  to  the  Commissioner  of 
the  General  Land  Office  the  said  John  Winstan- 
ley shall  be  entitled  to  receive  a  patent  for  the 
lot  above  described. 

S.  H.  Thompson,  Regtiter. 
No.  18,164.1   Receiver's  Office,  Edwards- 
ville, III.,  December  80, 1886. 

Received  from  John  Winstanley,  of  St.  Clair 
County,  111b.,  the  sum  of  one  hundred  dollars 
and— —cents,  being  in  full  for  the  west  half  of 
the  northwest  quarter  of  section  number  nine, 
township  number  two  north  range  number  nine, 
west  of  the  third  principal  meridian,  containing 
eighty  acres  andy^,  at  the  rate  of  $1.26  per 
acre. 

76  B.  U.  States. 
26  8pecie. 

$100.   

$100       B.  F.  Edwards,  Receiver, 
By  Wm.  H.  Rider." 

And  upon  this  certificate  No.  18164  there  waft 
issued  to  John  Winstanley  a  patent  on  the  2d 
day  of  December,  1889. 

It  will  be  observed  that  this  certificate  of  entry 
bears  date  the  same  day  of  Winstanley's  appli- 
cation for  the  other  piece  of  land;  that  it  bears 
the  same  serial  number  as  that  application 
throughout,  up  to  the  issue  of  the  patent,  which 
is  very  important,  as  though  it  is  possible  Mr. 
Winstanley  might  have  entered  two  pieces  of 
land  on  the  same  day,  they  would  necessarily 
have  been  separate  entries  and  would  not  have 
borne  the  same  number. 

For  this  land,  without  any  unusual  delay  .there 
was  issued  a  patent  to  Mr.  Winstanley;  for  the 
other,  none  was  ever  issued. 

Another  circumstance  confirming  the  truth  [277] 
of  the  pencil  memorandum  is  found  in  the  cash- 
book  or  register  of  receivers'  receipts  at  Ed- 
wardsville, now  on  file  in  the  General  Land- 
Office.  In  that  book,  which  is  kept  in  tabular 
form,  it  is  shown  that  on  December  80,  1885. 
on  certificate  No.  13164,  there  was  paid  to  the 
receiver  by  John  Winstanley  $100,  for  the  W. 
\,  NW.  i,  8.  9,  T.  2,  R  9,  80  acres  and  as  the 
transcript  is  complete  for  that  day  no  other  re- 
ceipt of  money  from  Winstanley  is  shown.  The 
quarterly  account  of  the  receiver  with  the  de- 
partment shows  precisely  the  same  thing. 

So  that  we  here  have  the  evidence  of  these 
records  that  Winstanley  bought  and  paid  for 
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another  piece  of  land  on  that  day,  under  cover 
of  the  same  No.  18164  as  to  application  and 
entry;  that  the  price  was  $100,  and  not  $106  46; 
that  no  certificate  of  entry  is  known  to  have 
ever  been  made  lor  the  tract  first  applied  for,  no 
evidence  that  any  money  was  paid  for  it,  no 
entry  on  the  cash-book  or  quarterly  account  of 
the  receiver  of  the  amount  for  which  the  land 
in  controversy  could  only  have  been  sold:  but 
ample  evidence  that  on  that  same  day,  and  un- 
der the  same  entry  number,  Winstanley  bought 
and  paid  for  another  piece  of  land  near  by,  at 
the  same  office,  for  which  he  received  the  usual 
certificate  of  entry,  and  for  which  the  patent 
was  issued. 

We  cannot  resist  the  conclusion,  in  the  pres- 
ence of  what  is  positively  shown  by  the  records, 
and  what  is  wanting  in  the  evidence  of  com- 
plainant in  regard  to  the  existence  of  a  certifi- 
cate of  entry  of  this  land,  that  the  pencil  mem- 
orandum whenever  it  was  made  is  true;  that 
on  the  same  day,  and  before  the  purchase  was 
finally  completed, Winstanley  changed  his  pur- 
pose, and  bought  and  paid  for  the  other  piece 
of  land;  and  that  the  officers  omitted  to  make 
the  requisite  change  in  the  application  while 
making  the  transfer  and  preserving  the  original 
number. 

If,  however,  this  were  not  so  clear,  the  appel- 
lant here  has  the  legal  title  and  the  possession, 
without  fraud  or  any  unfairness.  He  found  the 
land  subject  to  entry  by  the  records  of  the  land- 
office,  and  he  bought  and  paid  for  it  and  has  the 
[STBJ   tit]e   jD  8uc)j  cafie>  t]je  maxim  applies  in  all  its 

force  that  better  is  the  condition  of  the  defend- 
ant. The  equities  of  the  parties  being  equal, 
the  legal  title  must  prevail. 

Instead  of  the  weak  case  made  by  appellee, 
the  position  of  affairs  required  him  to  make 
clear  and  satisfactory  proof  of  his  superior 
equity.   This  be  has  signally  failed  to  do. 

The  decree  of  the  Circuit  Court  is,  therefore,  re- 
verted and  the  cote  remanded,  with  direction*  to 
dismiss  the  bill. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


STATE  OP  LOUISIANA,  ear*,  the  South- 
ern Bake,  Plff.  in  Error, 

EDWARD  PILSBURY,  Mayor  of  New  Or- 
leans, BT  AXi. 

(See  S.  C,  1ft  Otto,  278-802.) 

City  contract— valid  Act — state  decisions— abol- 
ishment of  slavery — invalid  Act— impairing 
obligation  of  contracts. 

1.  Under  the  Louisiana  Act  of  1868,  consolidating 
the  three  previously  existing  municipalities  within 
the  limits  of  New  Orleans  into  one,  and  adding  to  it 
the  adjacent  City  of  Lafayette,  when  the  creditors 
surrendered  their  debts  against  the  former  munici- 
palities and  in  consideration  of  the  surrender,  the 
city  gave  to  them  its  bonds,  which  carried  the  pledge 
of  an  annual  tax  of  a  specified  amount  for  the  pay- 
ment of  the  interest  on  them,  and  ultimately  of 
the  principal,  the  transaction  thus  consummated 
amounted  to  a  contract  between  the  city  and  the 
parties  taking  the  bonds  and  the  pledge  to  levy  the 
annual  tax  formed  part  of  the  contract. 

2.  The  Act  of  1868  Is  not  invalid  on  the  ground 
that  its  object  is  not  sufficiently  expressed  in  Its  ti- 
tle, nor  because  the  tax  prescribed  is  to  be  levied 
upon  real  estate  and  slaves,  to  the  exclusion  of  per- 
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sonal  property,  and  In  each  municipality  in  propor- 
tion to  its  indebtedness. 

a.  The  construction  given  by  the  highest  •rfbunal 
of  the  State,  to  Its  statute  or  Constitution  must  be 
taken  as  correct,  so  far  as  contracts  made  under  the 
Act  are  concerned,  and  constitutes  a  part  of  the 
law  as  much  as  If  embodied  in  It.  A  subsequent 
change  in  such  construction  can  affect  only  subse- 
quent contracts. 

4.  Although  slavery  has  been  abolished,  and  there 
are  no  longer  slaves  upon  whom  taxation  can  be 
levied,  the  obligation  of  the  city  to  raise  the  re- 
quired fund  by  special  tax  on  real  estate  a  till  re- 
mains. 

6.  The  Premium  Bond  Act  of  March  ft,  1878,  nulli- 
fying the  pledges  of  the  Act  of  1858,  is  invalid. 

ft.  Legislation  of  a  State,  Impairing  the  obligation 
of  contracts  made  under  Its  authority,  is  null  and 
void ;  and  the  courts,  in  enforcing  the  contracts, 
will  pursue  the  same  course  and  apply  the  same 
remedies  as  though  such  invalid  legislation  had 
never  existed. 

[No.  217.1 

Argued  Mar.  7, 1882.   Decided  Apr.  17,  188*. 

F ERROR  to  the  Supreme  Court  of  the  3tate 
of  Louisiana. 

Statement  of  the  case  by  Mr.  Justice  Field: 
This  was  a  petition  of  the  State  of  Louisiana, 
on  the  relation  of  the  Southern  Bank,  a  Cor-  [270] 
poration  created  under  its  laws  and  doing  bus- 
iness in  New  Orleans,  to  one  of  its  district 
courts,  for  a  mandamus  to  compel  the  munic- 
ipal authorities  of  that  city  to  levy  a  special 
tax  to  pay  certain  coupons  on  outstanding  bonds 
issued  under  an  Act  of  the  State  in  1862,  and 
to  purchase  the  bonds  with  any  surplus  remain- 
ing of  the  moneys  collected.  The  history  of  the 
issue  of  the  bonds  is  as  follows:  the  City  of 
New  Orleans  was  originally  incorporated  by  an 
Act  of  the  Legislature  in  1806,  and  its  charter 
continued  in  force  until  the  8th  of  March,  1886. 
An  Act  was  then  passed  which  divided  the 
city  into  three  municipalities,  each  of  which 
was  created  a  distinct  corporation,  with  "such 
rights,  powers  and  capacities  as  are  commonly 
incident"  to  municipal  bodies.  This  division 
continued  until  February  28,  1862,  when  an 
Act  was  passed,  known  as  Act  No.  71  of  that 
year,  by  which  the  three  municipalities  were 
again  united  into  one.  The  Act  was  entitled, 
"An  Act  to  Consolidate  the  City  of  New  Or- 
leans and  to  Provide  for  the  Government  and 
Administration  of  its  Affairs."  The  city,  when 
divided  into  three  municipalities,  was  in  debt; 
and  the  Act  making  the  division  provided 
that  a  proportionate  part  of  it  should  be  paid  by 
each  municipality,  the  quota  being  fixed  upon 
the  basis  of  the  amount  of  taxes  and  other 
revenue  accruing  to  it.  The  separate  munici- 
palities had,  also,  created  debts;  and  the  Act 
of  February  28,  1852,  in  consolidating  them, 
provided  for  the  issue  of  bonds  for  the  payment 
of  their  debts,  and  also  for  the  debt  of  the  old 
city.  The  87th  section,  which  dealt  with  this 
subject,  is  as  follows: 

"Sec.  87.  Beit  enacted,  etc.,  That  the  debt 
of  the  general  sinking  fund,  commonly  called 
the  old  city  debt,  and  the  debts  of  the  three 
municipalities,  whether  in  the  form  of  bonds, 
notes,  interest  coupons,  cash  warrants  or  other 
species  of  obligation  whatever  shall  be  assumed 
and  paid  by  the  City  of  New  Orleans,  and  said 
city  is  hereby  declared  liable  therefor.  The 
Mayor,  comptroller  and  treasurer,  and  chair- 
men of  the  finance  committees  of  the  two 
boards  of  the  common  council  shall  constitute 
a  com  mission,  to  be  called  the  commissioners 

104  U.S. 

Digitized  by  Google 


1881. 


Louisiana  v.  Pilsbubt. 


878-803 


of  the  consolidated  debt  of  New  Orleans;  and 
they  shall  have  power  to  issue  bonds  of  the 
City  of  New  Orleans,  having  not  more  than 
forty  years  to  run,  with  interest  payable  at 
such  place  as  may  be  agreed  on  between  said 
commissioners  and  the  parties  to  whom  the 
bonds  are  issued,  in  semi-annual  coupons,  in 

[280]  exchange  for  any  bonds,  obligations  or  debts  of 
the  old  corporauon.or  of  any  of  the  old  munic- 
ipalities, whether  matured  or  not,  or  to  sell 
the  new  bonds  and  apply  the  proceeds  to  the 
payment  of  the  matured  debts  of  the  old  cor- 
poration  or  of  the  municipalities,  but  to  no 
other  purpose.  The  bonds  thus  issued  shall 
form  a  stock  to  be  called  the  consolidated  debt 
of  New  Orleans.  At  the  time  this  Act  goes 
into  operation,  an  exact  and  detailed  statement 
of  the  indebtedness  of  the  old  corporation  and 
of  each  municipality,  shall  be  filed  in  the  office 
of  the  comptroller  ,bv  the  secretary  of  the  board 
of  liquidators  and  the  municipal  comptrollers 
respectively,  when  the  commissioners  of  the 
consolidated  debt  shall  proceed  to  divide  the 
debt  of  the  old  corporation  between  the  several 
municipalities,  in  proportion  to  the  assessed 
value  of  real  estate  within  the  limits  of  each,  ac- 
cording to  the  state  assessment  roll  for  1851. 
The  amount  thus  apportioned  to  each,  together 
with  its  individual  indebtedness  at  the  time  this 
Act  goes  into  operation,  shall  constitute  the 
separate  debt  of  each  municipality,  and  shall  be 
known  as  the  debt  of  municipality  No.  1,  No. 
2,  No.  8.  The  common  council  shall,  annual- 
ly, in  the  month  of  January,  pass  an  ordinance 
to  raise  the  sum  of  $600,000,  by  a  special 
tax,  on  real  estate  and  slaves,  to  be  called  the 
consolidated  loan  tax,  and  the  rate  per  cent  of 
said  tax,  in  each  municipality,  shall  be  in  pro- 
portion to  the  indebtedness  of  each.  All  ordi- 
nances, resolutions  or  other  Acts  passed  by 
said  council,  after  the  first  day  of  January,  in 
each  year,  shall  be  null  and  void,  unless  the  or- 
dinance imposing  the  consolidation  loan  tax 
shall  have  been  previously  passed  At  the  end 
of  each  and  every  year,  any  surplus  of  the  con- 
solidated loan  tax  remaining  in  the  treasury,  aft- 
er the  payment  of  all  the  interest  and  the  ex- 
penses of  the  management  of  said  debt,  shall 
be  applied  to  the  purchase,  from  the  lowest  bid- 
der, of  such  bonds  issued  under  this  Act,  as 
have  the  shortest  period  to  run;  and  the  com- 
mon council  shall  have  the  right  of  rejecting 
all  bids  demanding  more  than  the  face  of  the 
bonds;  for  which  purpose,  public  notice  shall 
be  given  by  the  comptroller  in  the  official  gazette 
for  thirty  days,  inviting  proposals  from  bond- 
holders for  the  sale,  to  the  city,  of  the  bonds 
herein  described.  From  and  after  the  passage 
of  this  Act,  no  obligation  or  evidence  of  debt  of 
any  description  whatever,  except  those  herein 
authorized,  shall  be  issued  by  the  City  of  New 
Orleans  or  under  its  authority;  nor  shall  any 
loan  be  contracted,  unless  the  same  be  au- 
thorized by  a  vote  of  a  majority  of  the  qualified 
voters  of  said  city,  which  shall  be  taken  in 
the  manner  prescribed  by  the  city  council,  af- 
ter ten  days  proclamation  by  the  Mayor,  in  the 

1281]  newspaper  chosen  by  the  common  council; 
and  no  ordinance  creatine:  a  debt  or  loan  shall 
be  valid,  unless  such  ordinance  shall  prescribe 
ways  and  means  for  the  punctual  discharge,  at 
maturity,  of  the  capital  borrowed  or  debt  in- 
curred; and  such  ordinances  shall  not  be  repealed 
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until  principal  and  interest  of  the  capital  bor- 
rowed or  the  debt  incurred  are  fully  paid  and 
discharged." 

By  a  supplementary  Act,  approved  on  the 
same  day,  known  as  No.  78  of  the  year,  the  ad- 
jacent City  of  Lafayette  was  added  to  the  City 
of  New  Orleans,  and  provision  was  made  for 
the  assumption  and  payment  of  its  debt.  The 
5th  section  of  the  Act  Is  as  follows: 

"Sec.  5.  Be  it  further  enacted,  etc..  That  the 
debt  of  the  City  of  Lafayette  shall  be  assumed 
and  paid  by  the  City  of  New  Orleans,  and  the 
said  City  of  New  Orleans  is  hereby  declared  li- 
able therefor;  and  the  amount  of  said  debt  shall 
be  ascertained,  and  its  payment  provided  for 
and  made  in  the  same  manner  as  the  debt  of 
each  municipality  of  New  Orleans  is  ascertained 
and  provided  for  in  the  Act  to  which  this  Act 
is  a  supplement;  and  in  raising  annually  the 
consolidation  loan  tax  for  the  payment  of  the 
debt  of  New  Orleans,  an  additional  sum  of 
$50,000  shall  be  raised  for  the  purpose  of  pro- 
viding for  the  debt  of  the  City  of  Lafayette, 
now  added  to  that  of  New  Orleans,  so  that  the 
whole  amount  of  the  annual  levy  of  taxes  for 
the  payment  of  the  debt  of  New  Orleans,  shall 
be  $650,000. 

Under  these  Acts,  No.  71  and  No.  72,  the 
commissioners  of  the  consolidated  debt  issued 
boDds  of  the  City  of  New  Orleans,  known  as  con- 
solidated bonds,  to  the  amount  of  $10,000,000, 
in  exchange  for  the  bonds,  obligations  and  debts 
of  the  old  city,  of  the  three  municipalities,  and 
of  the  City  of  Lafayette.  Of  this  amount  over 
$5,000,000  of  bonds  have  been  paid  by  funds 
received  under  the  tax  levied  pursuant  to  the 
provisions  of  the  87th  section  of  Act  No.  71  and 
of  the  5th  section  of  Act  No.  72,  beyond  what 
was  necessary  to  meet  the  annual  interest.  There 
remain  outstanding  unpaid  over  $4,000,000  of 
bonda,with  interest  since  1876.  Of  these  bonds, 
with  unpaid  coupons,  the  relator  owns  upward 
of  six  hundred,  each  for  the  sum  of  $1,000. 

The  petition  of  the  relator  refers  to  the  Acts 
No.  71  and  No.  72  of  1852,  and  cites  at  length 
the  sections  mentioned.  It  also  alleges  that  the 
bonds  issued  under  them  were  negotiable  secu- 
rities; that  by  reason  of  the  provisions  of  the 
law  for  the  payment  of  the  iutcrest  and  the 
gradual  reduction  of  their  number  through  a 
sinking  fund,  the  bonds  were  negotiated  at  their 
par  value  or  above  it,  and  were  distributed  in 
the  markets  of  Europe  and  of  the  United  States 
in  the  due  course  of  business  as  a  secure,  per- 
manent and  trustworthy  investment;  that  the 
free  banks  of  the  State  were  compelled  to  in- 
vest in  them  to  secure  the  circulation  of  their 
bills,  and  that  individuals  and  corporations  did 
likewise  with  confidence  in  the  provisions  of 
section  87  of  Act  No.  71  and  section  5  of  Act 
No.  72,  for  the  maintenance  and  enforcement 
of  which  the  public  faith  of  the  State  of  Louis- 
iana and.  of  the  City  of  New  Orleans  was  in- 
violably pledged. 

The  petition  then  alleges  that,  in  violation  of 
the  provisions  of  law  mentioned,  which  consti- 
tute a  contract  with  the  bondholders,  binding 
both  upon  the  State  of  Louisiana  and  the  City 
of  New  Orleans,  the  Legislature  of  the  State, 
on  the  12th  of  March,  1874,  passed  an  Act  en- 
titled "  An  Act  to  Postpone  the  Levy  and  Col- 
lection by  the  City  of  New  Orleans  or  a  Tax  for 
a  Sinking  Fund  for  the  Purchase  of  its  Bonds, to 
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authorize  the  Administrators  of  the  City  to  Mod- 
ify  the  Last  Budget  and  Tax  Levy ,  and  to  Repeal 
conflicting  Laws  and  Penalties,  the  object  of 
which  was  to  relieve  the  authorities  of  the  city 
until  December, 1876,  from  the  duty  of  estimat- 
ing, levying  and  collecting  any  tax  for  a  sink- 
ing fund  for  the  purpose  of  purchasing  any  of 
the  bonds  issued  under  the  Acts  mentioned. 

The  petition  also  alleges  that,  in  further  vio- 
lation of  the  provisions  of  the  Act  of  1852  and 
of  the  contract  with  the  holders  of  the  bonds, 
the  Legislature,  on  the  6th  of  March,  1876, 
passed  another  Act,  designed,  as  stated  in  its 
title,  to  adjust,  regulate  and  provide  for  the 
bonded  debt  of  the  City  of  New  Orleans,  and 
authorize  the  exchange  of  its  bonds  for  other 
bonds  to  be  issued  on  the  plan  known  as  the 
premium  bond  plan,  the  avowed  object  of  which 
was  to  impair,  u  possible,  the  obligation  of  the 
contract  between  the  bondholders  and  the  city, 
and  devest  the  rights  acquired  by  them  under 
_ .  it,  by  prohibiting  the  city  authorities  from  levy- 
jZoJJ  iogatax  in  any  year  under  the  provisions  of 
the  Acts  of  1862,  by  shackling  the  judicial  tri- 
bunals in  the  issue  of  process,  and  by  repealing 
the  provisions  of  that  Act.  The  7th  section  is 
as  follows: 

"Sec.  7.  Be  itfurther  enacted,  etc..  That  no  tax 
for  the  payment  of  bonds  or  interest  on  bonds 
other  than  that  authorized  by  the  preceding  sec- 
tions (the  premium  bonds),  shall  be  levied  either 
for  the  year  1876,  or  any  year  or  years  there- 
after by  the  City  of  New  Orleans,  and  that  all 
existing  laws  requiring  or  authorizing  the  city 
councilto  levy  any  tax  whatsoever  for  bonds  or 
interest  on  bonds,  other  than  said  premium 
bonds, be  and  the  same  are  hereby  repealed;  and 
it  shall  be  hereafter  incompetent  for  any  court 
to  mandamus  the  officers  of  said  city  to  levy  and 
collect  any  interest  tax  other  than  that  provided 
in  this  Act,  or  in  case  of.  such  mandamus,  by  a 
receiver  or  otherwise,  to  direct  the  levy  and  col- 
lection of  any  such  tax." 

The  petition  then  avers  that  these  Acts  of  the 
Legislature  of  Louisiana  are  in  conflict  with  the 
Constitution  of  the  United  8tates,  in  that  they 
impair  the  obligation  of  the  contract  between 
the  bondholders  and  the  city;  that,  neverthe- 
less, the  authorities  of  the  city,  its  Mayor  and 
administrators,  in  disregard  of  the  provisions 
of  the  Acts  of  1852,  and  in  contempt  of  their 
duties  and  of  the  rights  of  the  relator  and  other 
bondholders  similarly  situated,  have  refused  to 
perform  the  duty  imposed  upon  them  by  those 
Acts  for  the  years  1874,  1875, 1876  and  1877,  to 
'evy  a  special  tax  for  the  payment  of  the  ma- 
tured coupons  and  the  purchase  of  bonds;  that 
♦.hey  have  levied  upon  the  property  subject  to 
the  levy  of  such  special  tax  for  the  payment  of 
the  consolidated  bonds,  other  taxes  to  meet  oth- 
er bonds  issued  by  the  city,  in  disregard  of  the 
prohibitory  clauses  of  section  87  of  the  Act  of 
1852,  and  the  moneys  collected  have  been  ap- 
plied to  the  payment  of  those  bonds,  and  other 
illegal  purposes;  that  the  authorities  of  the  city 
have  been  notified  to  levy  the  special  tax  re- 
quired for  the  years  mentioned,  but  they  have  re- 
fused to  discharge  their  duty  in  that  particular 
and,  in  place  thereof,  have  sought  by  all  sorts 
of  frivolous  and  unfounded  technicalities  to 
contest  the  validity  and  integrity  of  the  consol- 
idated bonds;  that  the  relator  has  demanded 
payment  of  the  matured  coupons  held  by  it, 
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which  was  refused,  the  city  authorities  answer- 
ing that  there  were  no  funds  out  of  which  they 
could  be  paid;  and  that  the  city  and  the  tax- 
able real  estate  within  its  limits  are  liable  for 
the  payment  of  the  matured  coupons  and  for 
the  purchase  of  said  bonds  to  the  extent  of 
$650,000  per  annum,  for  the  years  1874,  1875, 
1876  and  1877,  less  coupons  paid  for  1874  and 
1875. 

The  petitioner,  therefore,  prays  for  a  writ  of 
mandamus  and  injunction  against  the  city  au- 
thorities; the  former,  commanding  them  to 
levy  the  special  tax  of  $650,000  for  the  years 
named;  and  the  latter,  enjoining  them  from 
levying  any  other  tax  on  real  estate  within  the 
limits  of  the  city  which  is  subject  to  the  special 
tax  for  the  consolidated  debt,  until  the  special 
tax  has  been  levied. 

Upon  the  petition,  an  alternative  writ  of  man- 
damus was  issued,  requiring  the  city  authorities 
to  show  cause  why  they  should  not  comply  with 
its  prayer. 

The  authorities  appeared  on  the  return  day 
and  excepted  to  the  jurisdiction  of  the  court  to 
grant  the  writ,  on  the  following  grounds: 

1.  That  by  the  provisions  of  the  Acts  of  the 
Legislature,  No.  5  of  the  extra  session  of  1870 
and  No.  81  of  1876,  the  courts  of  the  State 
were  prohibited  from  issuing  a  writ  of  manda- 
mus to  compel  the  respondents  to  pay  any  debt 
not  liquidated  by  judgment,  or  to  levy  and  col- 
lect any  interest  tax  other  than  that  provided 
in  Act  No.  81  of  1876,  the  Premium  Bond  Act ; 

2.  That  the  duty  of  the  respondents  by  the 
city  charter  and  the  6th  section  of  the  Act  No. 
81  of  1876,  was  limited  to  the  levy  and  collec- 
tion of  a  tax  on  the  assessed  value  of  all  property 
subject  to  taxation  within  the  city,  at  a  rate  not 
exceeding  one  and  one  half  per  cent  on  the  dol- 
lar, to  meet  all  expenses  of  the  city  government, 
and  to  pay  the  interest  on  its  bonded  debt; 

8.  That  the  respondents  are  expressly  for- 
bidden by  Act  No.  81  of  1876,  the  Premium 
Bond  Act,  from  levying  the  tax  demanded  for 
the  year  1876,  or  for  any  year  afterwards; 

4.  That  the  Legislature,  by  Act  No.  58  of 
1874,  had  suspended  the  levy  and  collection  of 
any  tax  for  the  sinking-fund  under  the  Act  of 
1872  until  December,  1876, which,  the  respond- 
ents charge,  was  passed  with  the  assent  of  the 
Southern  Bank. 

And  if  the  exceptions  should  be  overruled, 
the  respondents,  reiterating  and  pleading  the 
matters  contained  in  them  as  part  of  their  an- 
swer, further  add : 

5.  That  the  provisions  of  the  37th  section  of 
Act  No.  71  of  1872  are  unconstitutional  and 
void,  because  their  object  is  not  expressed  in  the 
title  of  the  Act,  as  required  by  article  118  of  the 
Constitution  of  1845,  in  force  at  the  time; 

6.  That  the  tax  provided  by  the  section  men- 
tioned is  unconstitutional  and  void,  and  in  vio- 
lation of  section  127  of  the  Constitution  of 1845, 
and  article  128  of  the  Constitution  of  1852 ;  be- 
cause, first,  it  is  to  be  assessed  on  real  estate  and 
slaves  and  not  on  personal  property  ;  and,  sec- 
ondly, because  the  rate  per  cent  of  the  tax  in 
each  municipality  is  to  be  in  proportion  to  the 
indebtedness  of  each. 

By  a  supplementary  answer,  the  respondents 
reiterated  the  same  objections  to  the  writ  in  more 
ample  terms. 

Various  parties,  including  the  State  of  LouM 
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ana,  holders  of  premium  bonds,  owners  of  real 
estate  in  the  city,  and  taxpayers,  were  allowed 
to  intervene  under  the  practice  which  obtains  in 
Louisiana,  and  various  exhibits  produced  by 
them  were  made  part  of  the  case. 

In  March,  1878,  the  district  court  gave  judg- 
ment granting  a  peremptory  writ  of  mandamus 
as  prayed,  and  denying*  the  injunction.  On  ap- 
peal to  the  Supreme  Court  of  the  State,  this 
judgment  was  reversed  and  judgment  entered 
that  the  demand  of  the  relator  be  dismissed, 
with  costs,  in  both  courts.  To  review  this  judg- 
ment the  case  is  brought  to  this  court. 

Messrs.  John  A.  Campbell,  Edward 
Bermudei,  D.  H.  Chamberlain  and  Will- 
iam B.  Hornblower,  for  plaintiff  in  error. 

Messrs.  Benjamin  F.  Jonas  and_  Henry 
C.  Miller,  for  defendant  in  error. 

Mr.  Justice  Field  delivered  the,  opinion  of 
the  court : 

As  will  be  seen  by  the  statement  of  the  case, 
the  petition  for  the  mandamus  proceeds  upon 
the  theory  that  the  transaction,  authorized  by 
the  87th  section  of  the  Act  of  1852,  and  the  5th 
section  of  the  supplementary  Act  of  the  same 
day,  when  consummated  by  the  issue  of  the 
bonds  of  the  City  of  New  Orleans,  and  their 
exchange  for  the  obligations  of  the  old  city,  of 
the  three  municipalities,  and  of  the  City  of  La- 
fayette, constituted  a  contract  between  the  city 
and  the  bondholders,  the  obligations  of  which 
could  not  be  subsequently  impaired  by  state 
legislation;  and  that  the  provision  pledging  the 
levy  and  collection  of  an  annual  tax  of  $600,000, 
increased  by  the  supplementary  Act  to  $650,000, 
for  the  payment  of  the  interest  on  the  bonds, 
and  their  gradual  retirement,  was  an  essential 
part  of  that  contract. 

On  the  other  hand,  the  city  authorities,  the 
respondents  here,  deny  the  validity  of  the  Act 
of  1852,  on  two  grounds  :  1,  that  its  object  is 
not  sufficiently  expressed  in  its  title,  under  the 
Constitution  of  1845  ;  and  2,  that  in  providing 
for  a  tax  to  be  levied  upon  real  estate  and  slaves, 
to  the  exclusion  of  personal  property,  and  in 
proportion  to  the  indebtedness  of  each  munici- 
pality, it  violates  the  Constitution  of  1845,  which 
requires  equality  and  uniformity  of  taxation 
throughout  the  State.   And  they  also  invoke 

X'nst  the  issue  of  the  writ  the  subsequent  leg- 
ion of  the  State  limiting  the  taxes  which 
shall  be  levied  upon  property  in  the  city,  pre- 
scribing the  purposes  to  which  they  shall  be  ap- 
plied, prohibiting  the  levy  and  collection  of  any 
other  tax  and  depriving  the  courts  of  the  State 
of  the  power  to  issue  a  mandamus  to  compel 
them  to  pay  any  debt  not  liquidated  by  judg- 
ment, or  to  levy  and  collect  any  interest  tax 
other  than  that  provided  by  the  Premium  Bond 
Act  of  1876. 

Assuming  for  the  present  that  the  Act  of  1852 
is  not  in vahd,  for  the  reasons  stated,  the  first  in- 
quiry is  as  to  the  character  of  the  transaction 
authorized  by  it  and  the  supplementary  Act. 
Did  it,  when  consummated,  amount  to  a  con- 
tract between  the  city  and  parties  subsequently 
taking  the  bonds;  and  did  the  pledge  to  levy 
the  annual  tax  named  form  a  part  of  the  con- 
tract? Unless  both  of  these  questions  can  be 
answered  in  the  affirmative,  it  will  be  to  no  pur- 
pose to  inquire  Into  the  subsequent  legislation 
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of  the  State  respecting  the  tax,  as  no  inhibition 
would  rest  upon  its  power  over  the  subject. 

The  Acts  of  1852  consolidated  the  three  pre 
viously  existing  municipalities  within  the  limits  [287] 
of  New  Orleans  into  one,  and  added  to  it  the 
adjacent  City  of  Lafayette.  The  new  corpora 
tion  took  all  the  property  and  interests  of  the 
municipalities  and  of  Lafayette  and,  consequent 
ly,  became  subject  to  their  obligations.  The  ad- 
vantages which  accrued  from  the  possession  of 
their  property  were  accompanied  with  the  bur- 
dens of  their  debts.  This  liability  was  not,  how- 
ever, left  to  rest  upon  any  general  principles  of 
corporate  liability  in  such  cases.  The  Legisla- 
ture recognized  its  existence,  and  in  consolidat- 
ing the  municipalities  and  Corporation  of  La- 
fayette, declared  that  the  debts  of  the  old  cor- 
poration, of  the  municipalities  and  of  that  city, 
should  be  assumed  and  paid  by  the  City  of  New 
Orleans,  which  was  declared  to  be  liable  there- 
for. The  first  of  the  Acts  appointed  commis- 
sioners of  the  debt  thus  consolidated,  and  au- 
thorized them  to  issue  new  bonds  of  the  city, 
having  forty  years  to  run,  with  interest  coupons 
payable  semi-annually,  in  exchange  for  the  ob- 
ligations and  debts  of  the  old  corporation  and 
of  the  municipalities,  to  which  the  debts  of  La- 
fayette were  subsequently  added  by  the  supple- 
mentary Act.  To  meet  the  interest  it  provided 
that  the  common  council  of  the  city  should  an- 
nually, in  the  month  of  January,  pass  an  ordi- 
nance to  raise  the  sum  of  $600,000,  increased  to 
$650, 000  by  the  supplementary  Act,  by  a  special 
tax  on  real  estate  and  slaves,  to  be  called  the 
consolidated  loan  tax.  It  also  provided  that  any 
surplus  remaining  at  the  end  of  each  year,  after 
payment  of  the  interest  on  these  bonds,  and  the 
expenses  of  managing  the  debt,  should  be  ap- 
plied to  the  purchase  of  such  of  the  bonds  as 
might  have  the  shortest  period  to  run.  These 
provisions,  until  the  bonds  were  accepted,  were 
in  the  nature  of  proposals  to  the  creditors  of  the 
old  city,  of  the  municipalities  and  of  Lafayette. 
The  State,  in  effect,  said  to  them :  the  city  will 
give  these  bonds,  running  for  the  period  desig- 
nated, and  drawing  interest,  in  exchange  for 
your  demands;  and  as  security  for  the  payment 
of  interest,  and  the  gradual  redemption  of  the 

{irincipal,  the  city  shall  annually,  in  January, 
evy  a  special  tax  for  that  purpose  to  the  amount 
of  $650,000.  The  provisions  were  designed  to 
give  value  to  the  proposed  bonds  in  the  markets 
of  the  country  and,  necessarily,  operated  as  an 
inducement  to  the  creditors  to  take  them  When  rossi 
the  bonds  were  issued  and  taken  by  the  credit-  1 
ore,  a  contract  was  consummated  between  them 
and  the  city  as  fully  as  if  all  the  provisions  had 
been  embodied  as  express  stipulations  in  the 
most  formal  instrument  signed  by  the  parties. 
On  the  one  hand,  the  creditors  surrendered  theh 
debts  against  the  former  municipalities;  and,  on 
the  other  hand,  in  consideration  of  the  surren- 
der, the  city  gave  to  them  its  bonds  which  car- 
ried the  pledge  of  an  annual  tax  of  a  specified 
amount  for  the  payment  of  the  interest  on  them, 
and  ultimately  of  the  principal  The  annual 
tax  was  the  security  offered  to  the  creditors;  and 
it  could  not  be  afterwards  severed  from  the  con- 
tract without  violating  its  stipulations,  any  more 
than  a  mortgage  executed  as  security  for  a  note 
given  for  a  loan  could  be  subsequently  repu- 
diated as  forming  no  part  of  the  transaction. 
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Nearly  all  legislative  contracts  are  made  in  a 
similar  way.  The  law  authorizes  certain  bonds 
to  be  issued,  or  certain  work  to  be  done  upon 
specified  conditions.  When  these  are  accepted, 
a  contract  is  entered  into  imposing  the  duties 
and  creating  the  liabilities  of  the  most  carefully 
drawn  instrument  embodying  the  provisions. 
Von  Hoffman  v.  Quincy,  4  Wall.,  585  [71  U.  8., 
XVIII.,  408j ;  Hartman  v.  Oreenhow  [ante, 
274] ;  People  v.  Bond,  10  CaL,  568;  Brooklyn 
Park  Co.  v.  Armstrong,  45  N.  Y.,  285. 

There  were  other  provisions  in  the  Act  of 
1852  besides  those  stated,  which,  though  not  es- 
sential to  the  obligatory  form  of  the  contract, 
were  designed  to  inspire  the  creditors  with  con- 
fidence in  the  punctual  payment  of  the  interest 
and  principal.  It  declared  that  all  ordinances, 
resolutions,  or  other  Acta  passed  by  the  coun- 
cil after  the  first  day  of  January  of  each  year 
should  be  null  and  void,  unless  the  ordinance 
imposing  the  consolidated  loan  tax  should  have 
been  previously  passed.  It  also  declared  that 
after  its  passage  no  obligation  or  evidence  of 
debt  of  any  description  whatever,  except  those 
therein  authorized,  should  be  issued  by  the  city 
or  under  its  authority.  Whatever  legal  force 
may  be  ascribed  to  them,  they  were  intended  as 
solemn  asseverations  that  the  pledge  of  the  an- 
nual tax  should  never  be  violated. 
[2891  The  question  then  arises:  was  the  Act  of  1852 
valid?  Its  invalidity  is  asserted,  as  stated  above, 
on  two  grounds;  the  first  of  which  is  that  its 
object  is  not  expressed  in  its  title,  as  required 
by  article  118  of  the  Constitution  of  1845.  The 
title  of  the  Act  is  "An  Act  to  Consolidate  the 
City  of  New  Orleans,  and  to  Provide  for  the 
Government  and  Administration  of  Its  Affairs. " 
The  article  of  the  Constitution  declares  that 
'  'Every  law  enacted  by  the  Legislature  shall  em- 
brace but  one  object,  and  that  shall  be  expressed 
in  the  title."  A  similar  provision  is  found  in 
several  State  Constitutions.  Its  object  is  to  pre- 
vent the  practice,  common  in  all  legislative  bod- 
ies where  no  such  provision  exists,  of  embrac- 
ing in  the  same  bill  incongruous  matters,  hav- 
ing no  relation  to  each  other,  or  to  the  subject 
specified  in  the  title,  by  which  measures  are  often 
adopted  without  attracting  attention,  which,  if 
noticed,  would  have  been  resisted  and  defeated. 
It  thus  serves  to  prevent  surprise  in  legislation. 
But  it  was  not  intended  to  forbid  the  union  of 
several  different  provisions  in  the  same  bill  if 
they  are  germane  to  the  general  subject  indi- 
cated by  its  title.  A  bill  to  incorporate  a  city 
and  provide  for  its  government  may,  without 
conflicting  with  the  constitutional  clause,  con- 
tain provisions  relating  to  the  various  subjects 
upon  which  municipal  legislation  may  bere- 

auired  for  the  preservation  of  peace,  good  or- 
er  and  health  within  its  limits,  the  promotion 
of  its  growth  and  prosperity,  and  the  raising  of 
revenue  for  its  government.  So  here,  under  the 
title  of  the  Act  in  question,  provisions  might  be 
enacted,  not  merely  relating  to  the  union  of  the 
different  municipalities  and  the  government  of 
the  city,  but  to  all  the  varied  details  into  which 
the  general  administration  of  its  affairs  might 
lead.  The  municipalities  were  in  debt  at  the 
consolidation,  and  this  was  well  known  to  the 
Legislature.  A  change  in  their  government,  and 
in  the  administration  of  their  affairs,  required 
some  disposition  to  be  made  of  their  debts. 
Whatever  interests  were  possessed  by  them  were 
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the  proper  subjects  of  legislation  in  the  Act 
which  took  them  out  of  existence  as  separate 
municipalities  and  created  a  new  corporation  in 
their  place,  with  power  to  deal  with  their  af- 
fairs. We  hold,  therefore,  that  the  Act  of  1852 
was  not  invalid,  on  the  ground  that  its  object  is 
not  sufficiently  expressed  in  its  title. 

The  second  ground  of  objection  to  the  valid- 
ity of  the  Act  of  1852  is,  that  the  tax  prescribed 
is  to  be  levied  upon  real  estate  "and  slaves,  to  the  .  2flfl1 
exclusion  of  personal  property,  and  in  each  ma-  '  ' 
nicipality  in  proportion  to  its  indebtedness; 
which,  as  contended,  violated  the  rule  of  equal- 
ity and  uniformity  required  by  the  Constitution 
of  1845.  The  language  of  the  Act  is,  that,  "The 
common  council  shall  annually,  in  the  month 
of  January,  pass  an  ordinance  to  raise  the  sum 
of  $600,000  by  a  special  tax  on  real  estate  and 
slaves,  to  be  called  the  consolidated  loan  tax, 
and  the  rate  per  cent  of  said  tax  in  each  munic- 
ipality shall  be  in  proportion  to  the  indebted- 
ness of  each."  This  amount,  as  already  stated, 
was,  upon  the  annexation  of  the  City  of  Lafay- 
ette, increased  to  $650,000.  On  the  passage  of 
this  Act,  February  28, 1852,  the  Constitution  of 
1845  was  in  force.  The  Constitution  of  1862 
was  not  adopted  until  July  of  that  year.  Ar- 
ticle 127  of  the  Constitution  of  1845  is  as  fol- 
lows: "Taxation  shall  be  equal  and  uniform 
throughout  the  State.  After  the  year  1848  all 
property  on  which  taxes  may  be  levied  in  this 
State  shall  be  taxed  in  proportion  to  its  value, 
to  be  ascertained  as  directed  by  law.  No  one 
species  of  property  shall  be  taxed  higher  than 
another  species  of  property  of  equal  value  on 
which  taxes  shall  be  levied;  the  Legislature  shall 
have  power  to  levy  an  income  tax  and  to  tax  all 
persons  pursuing  any  occupation,  trade  or  pro- 
fession. 

This  article  has  been  frequently  before  the 
Supreme  Court  of  the  State  for  construction, 
ana  until  the  decision  of  the  present  case  the  re- 
quirement of  equality  and  uniformity  in  the  tax 
has  been  held  to  apply  only  to  taxes  levied  for 
State,  and  not  to  those  levied  for  muncipal 
purposes.  The  first  case  was  that  of  the  Sec- 
ond Municipality  of  New  Orleans  v.  Duncan,  2 
La.  Ann.,  182.  That  municipality  had  passed 
an  ordinance  imposing  a  special  tax  of  one  per 
cent  on  all  real  estate  within  its  limits  for  the 
purpose  of  paying  its  debts  and  providing  for 
the  support  of  schools,  and  objection  was  taken 
to  its  constitutionality  on  two  grounds:  1,  that 
the  power  of  taxation  was  vested  exclusive- 
ly in  the  Legislature  and  could  not  be  dele- 
gated to  the  municipality;  and  2,  that  the  tax- 
ation authorized  impinged  upon  the  rule  that 
no  one  species  of  property  should  be  unduly  as- 
sessed. Both  grounds  were  supposed  to  derive 
support  from  the  article  of  the  Constitution  in  I*91  J 
question;  the  first,  because,  as  contended,  the 
equality  and  uniformity  required  throughout 
the  State  were  only  obtainable  by  confining  the 
exercise  of  the  power  of  taxation  to  the  Legis- 
lature, whose  authority  was  co-extensive  with 
the  territorial  limits  of  the  State;  and  the  sec- 
ond, from  the  inhibition  against  taxing  one  spe- 
cies of  property  higher  than  another.  But  the 
court  replied,  speaking  through  its  Chief  Jus- 
tice: "  The  article,  by  its  terms,  applies  to  state 
and  not  to  municipal  taxes.  It  provides  for 
equality  and  uniformity  of  taxation  throughout 
the  State.  '*  *  *  The  framers  of  the  Constitu- 
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tion  had  before  them  the  condition  of  the  mu- 
nicipalities of  New  Orleans,  with  their  debts, 
their  abuses  and  their  wants;  and  their  corpo- 
rate existence  is  recognized  and  continued,  as 
to  certain  public  rights,  by  an  express  provis- 
ion. The  jurisprudence  under  which  the  pres- 
ent system  of  taxation  had  grown  up  was  be- 
fore them  and  the  power  of  remedying  the  evils 
of  misgovern ment  was  left  in  statu  quo,  with 
the  Legislature;  and  the  convention  confined  it- 
self to  providing  for  the  State  Government, 
leaving  the  municipal  bodies,  as  it  is  believed 
sound  policy  justified, under  legislati  vecontrol. " 
And  referring  to  the  admission  made  in  the  rec- 
ord that  there  was  no  special  ordinance  of  the 
municipality  assessing  taxes  on  personal  prop- 
erty, the  court  added:  "  We  know  of  no  reason 
imperative  on  the  municipality  to  impose  their 
taxes  in  any  particular  form,  or  to  include  any 
other  species  of  property  in  an  ordinance  im- 
posing a  tax  on  real  estate.  It  constitutes  no  ob- 
jection, under  any  view  of  the  subject,  to  the 
validity  of  this  tax,  that  personal  property  was 
not  also  taxed  by  special  ordinance." 

This  case  was  decided  in  1847,  and  it  is  object- 
ed that  it  arose  before  that  part  of  the  article 
went  into  effect,  which  declares  that  "No  one 
species  of  property  shall  be  taxed  higher  ,  than 
another  species  of  property  of  equal  value  on 
which  taxes  shall  be  levied."  It  is  doubtful 
whether  this  objection  be  correct  in  point  of 
fact,  but  assuming  it  to  be  so,  the  requirement 
of  equality  and  uniformity  was  in  force ;  and 
the  part  cited  does  not  require  that  taxation 
shall  be  universal.  It  simply  requires  that  when 
different  kinds  of  property  are  taxed,  the  rate 
[292 J  0{  taxation  shall  be  the  same  on  all.  The  con- 
struction given  was  afterwards  affirmed  by  the 
same  court  in  Lafayette  v.  Cutnmingt,  3  La. 
Ann.,  678,  which  was  decided  in  1848.  There 
the  question  was  as  to  the  validity  of  a  munici- 
pal tax  on  the  trade  and  occupation  of  the  de- 
fendant as  a  butcher,  levied  under  an  ordinance 
of  the  city  passed  in  1847.  There  were  other 
trades  ana  occupations  not  embraced  in  the  Or- 
dinance and,  consequently,  not  taxed.  It  was, 
therefore,  contended  that  the  imposition  of  the 
tax  was  contrary  to  that  clause  of  the  article  of 
the  Constitution  which  provides  for  the  equal- 
ity and  uniformity  of  taxation  throughout  the 
State.  But  the  court  replied  that  "  In  the  case 
of  Duncan  v.  Second  Municipality,  this  ques- 
tion, after  very  thorough  argument,  was  deter- 
mined by  this  court,  and  the  article  was  held 
Applicable  only  to  state  and  not  to  municipal 
taxes."  It  is  said  in  answer  to  this  decision, 
that  the  language  of  the  court  was  a  mere  dic- 
tum. We  do  not  so  regard  it.  The  point  of 
contention  in  the  case  was,  whether  the  equal- 
ity and  uniformity  applied  to  taxation  on  occu- 
pations and  trades  as  well  as  on  property.  The 
answer  which  met  the  objection  to  the  taxation 
on  real  property  exclusively  was  held  to  meet 
the  objection  to  taxation  on  certain  occupations 
to  the  exclusion  of  others. 

The  Constitution  of  1852  contained  a  similar 
clause  (identical  in  language,  omitting  the 
words  "after  the  year  1848  h)  and,  with  one 
exception,  subsequently  reversed,  it  has  re- 
ceived a  similar  construction  from  the  Supreme 
Court  of  the  State.  The  case  referred  to  was 
that  of  Municipality  No.  Two  v.  White,  which 
Arose  in  1854.  9  La.  Ann.,  446.  The  munici- 
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pality  had  imposed  a  tax  on  the  owners  of  prop- 
erty contiguous  to  a  newly  opened  street,  to  pay 
the  expenses  of  opening  it,  under  a  law  which 
authorized  the  apportionment  of  the  cost  in  such 
cases  upon  the  owners  of  adjacent  property,  ac- 
cording to  the  benefit  derived  from  the  improve- 
ment. The  court  was  of  opinion  that  the  law 
was  liable  to  the  objection  that  the  tax  was  not 
equal  and  uniform,  as  required  by  the  clause  In 
question,  and  held  it  to  be  unconstitutional.  The 
decision  was  in  conflict  with  that  in  Duncan's 
Case,  but  it  was  rendered  by  a  divided  court; 
and  in  Teatman  v.  CrandaU,  which  arose  in 
1856,  it  was  overruled.   In  the  latter  case,  the 

{tlaintiff  sought  to  enjoin  the  collection  of  a 
evee  tax,  which  was  imposed  on  certain  allu-  .  2„  „  . 
vial  lands,  on  the  ground  that  the  statute  au-  '  ' 
thorizing  it  was  unconstitutional,  in  that  it  vio- 
lated the  rule  of  equality  and  uniformity  pre- 
scribed bv  the  article  in  question.  But  the  court 
said:  "This  article  refers  to  state  taxation,  in 
its  proper  sense,  for  general  or  state  purposes. 
When  it  says  that  taxation  shall  be  equal  and 
uniform  throughout  the  State,  it  points  direct- 
ly to  its  object,  which  is  to  regulate  the  mode  of 
filling  the  state  Treasury.  It  does  not  take  away 
the  power  of  making  local  assessments  for  local 
improvements,  upon  the  equitable  principle  that 
he  who  reaps  the  benefit  must  bear  the  burden. 
*  *  *  It  is  notorious  that  an  acre  of  land 
pays  twice  as  great  a  tax  for  local  purposes  in 
one  parish,  as  an  acre  of  equal  value  pays  in  an- 
other parish.  Yet  no  one  thinks  the  Constitu- 
tion infringed  by  such  a  state  of  things."  11 
La.  Ann.,  220. 

By  this  decision  the  doctrine  of  the  earlier 
cases,  upon  the  clause  in  the  Constitution  of 
1845,  was  re-established;  and  one  of  the  Judges, 
who  had  concurred  in  the  decision  in  the  White 
Case,  stated  that  he  had  been  led  to  reconsider 
his  opinion,  and  that  he  yielded  his  former  im- 
pressions on  this  point  the  more  readily,  because 
the  Supreme  Court  which  sat  under  the  Consti- 
tion  of  1845,  and  five  of  the  seven  Judges  with 
whom  he  had  sat  upon  the  bench,  had  con- 
curred in  holding  that  the  article  in  question 
was  not  intended  to  apply  to  municipal  or  local 
taxation  for  local  improvements. 

The  doctrine  of  this  case  was  affirmed  the 
same  year  in  Surgi  v.  Snetchman,  and  Surgi  v. 
Batalord,  11  La.  Ann.,  887 ;  and  again  in  1859 
in  Wallace  v.  Bhelton,  14  La.  Ann.,  508.  In  its 
opinion,  in  the  latter  case,  the  court  said  that 
the  questions  in  the  Teatman  Case  were  decided 
upon  full  consideration,  after  having  the  aid  of 
the  arguments  of  learned  counsel  in  that  case, 
and  also  in  another  case  then  under  considera- 
tion on  a  rehearing,  and  were  subsequently  af- 
firmed in  the  two  cases  mentioned  ;  and  added 
that,  "After  these  decisions,  which  were  in 
conformity  with  those  under  the  Constitution 
of  1845,  we  had  hoped  the  question  would  be 
considered  as  at  rest." 

The  objection  to  the  want  of  equality  and 
uniformity  in  the  taxation  authorized  by  the 
Act  of  1852,  in  that  it  was  to  be  levied  on  the 
property  of  the  different  municipalities  in  pro-  1 204] 
portion  to  the  indebtedness  of  each,  does  not 
strike  us  as  possessing  much  force.  The  debts 
created  by  the  municipalities  were  separate  and 
different  in  amounts,  and  before  the  consolida- 
tion the  taxes  upon  the  property  in  them  must 
necessarily  have  been  assessed  at  different  rates. 
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There  was  no  obligation  upon  the  Legislature  to 
relieve  either  of  them  from  the  unequal  burdens 
consequent  upon  the  different  amounts  of  their 
indebtedness.  The  subject  was  one  resting  in  its 
discretion.  Nor  was  it  an  unreasonable  provis- 
ion, when  authorizing  the  city  to  issue  its  bonds 
for  the  indebtedness  of  them  all,  to  require  that 
taxation  to  raise  the  funds  for  their  payment 
should  be  thus  apportioned. 

From  the  extended  reference  to  the  adjudi- 
cations of  the  Supreme  Court  of  Louisiana, 
upon  the  Constitution  of  1845  requiring  uni- 
formity and  equality  in  taxation,  there  can  be 
no  serious  question  as  to  the  validity  of  the  Act 
of  1852,  so  far  as  the  consolidated  bonds  of  the 
City  of  New  Orleans  are  concerned,  and  the 
provisions  made  by  it  and  the  supplementary 
Act  for  the  annual  levy  of  a  tax  of  $650,000  to 
pay  the  interest  and  reduce  the  principal.  The 
decisions  upon  the  clause  of  the  Constitution  of 
1852  are  corroborative  of  the  correctness  of  the 
construction  originally  placed  upon  the  clause 
of  the  Constitution  of  1845.  Whether  such  a 
construction  was  a  sound  one  is  not  an  open 
question  in  considering  the  validity  of  the  bonds. 
The  exposition  given  by  the  highest  tribunal  of 
the  State  must  be  taken  as  correct  so  far  as  con- 
tracts made  under  the  Act  are  concerned.  Their 
validity  and  obligation  cannot  be  impaired  by 
any  subsequent  decision  altering  the  construc- 
tion. This  doctrine  applies  as  well  to  the  con- 
struction of  a  provision  of  the  organic  law,  as  to 
the  construction  of  a  statute.  The  construction, 
so  far  as  contract  obligations  incurred  under  it 
are  concerned,  constitutes  a  part  of  the  law  as 
much  as  if  embodied  in  it.  So  far  does  this  doc- 
trine extend  that  when  a  statute  of  two  States,  ex- 
pressed in  the  same  terms,  is  construed  differ- 
ently by  their  highest  courts,  they  are  treated 
by  us  as  different  laws,  each  embodying  the 
particular  construction  of  its  own  State  and 
enforced  in  accordance  with  it  in  all  cases  aris- 
ing under  it  Christy  v.  Pridgeon,  4  Wall. ,  197 
[71  U.  8.,  XVIIL,  822];  and  Shelby  v.  Ch'if,  11 
Wheat. ,  867.  The  statute  as  thus  expounded  de- 
termines the  validity  of  all  contracts  under  it. 
A  subsequent  change  in  its  interpretation  can 
affect  only  subsequent  contracts.  The  doctrine 
on  this  subject  is  aptly  and  forcibly  stated  by 
the  Chief  .fustics  in  the  recent  case  of  DtmgUm 
v.  Pike  Co.,  101  U.  S.,  686  [XXV.,  971].  '■  The 
true  rule,"  he  observes,  "  is  to  give  a  change  of 
Judicial  construction  in  respect  to  a  statute  the 
same  effect  in  its  operation  on  contracts  and  ex- 
isting contract  rights  that  would  be  given  to  a 
legislative  amendment;  that  is  to  say,  make  it 
prospective,  not  retroactive.  After  a  statute  has 
been  settled  by  judicial  construction,  the  con- 
struction becomes,  so  far  as  contract  rights  ac- 
quired under  it  are  concerned,  as  much  a  part 
of  the  statute  as  the  text  itself,  and  a  change  of 
decision  is,  to  all  intents  and  purposes,  the  same 
in  its  effect  on  contracts  as  an  amendment  of 
the  law  by  means  of  a  legislative  enactment." 
See,  also,  Gdpcke  v.  Dubuque,  1  Wall.,  175  [68 
U.  8.,  XVII.,  520];  Havemeyer  v.  Iowa  Co.,  8 
Wall.,  294  [70  U.  S.,  XVIIL,  88];  Thompson  v. 
Lee  Co.,  8  Wall.,  827  [70  U.  8.,  XVIII' 1771; 
Lee  Co.  v.  Rogers,  7  Wall.,  181  [74  U.  8.,  XIX., 
1601;  Chicago  v.  Sheldon,  9  Wall.,  50  [76  U.  S., 
XIX.,  5941;  Oicott  v.  Supervisors,  16  Wall.,  678 
[88 U.  8.,  XXI..  8821;  Fairfield*'  Gallatin  Co., 
100  U.  8.,  47  [XXV.,  544]. 
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We  refer  to  this  doctrine,  not  from  any  doubt 
as  to  the  correctness  of  the  construction  of  the 
article  of  the  Constitution  of  1845  given  by  the 
Supreme  Court  of  the  State,  but  in  answer  to 
the  objections  of  counsel  and  the  position  of  the 
court  below.  We  are  of  opinion  that  the  con- 
struction given  was  correct.  It  is  impossible  to 
apply  to  the  varying  wants  of  a  municipality, 
tile  rule  invoked  with  reference  to  taxation  for 
state  purposes  on  property  throughout  the 
State,  without  producing  the  very  inequality 
which  that  rule  was  designed  to  prevent.  There 
would  often  be  manifest  injustice  in  subjecting 
the  whole  property  of  a  city  to  taxation  for  an 
improvement  of  a  local  character.  The  rule 
that  he  who  reaps  the  benefit  should  bear  the 
burden  must  in  such  cases  be  applied.  The 
same  construction  of  a  similar  clause  in  the 
Constitutions  of  other  States  has  been  adopted 
by  their  highest  courts.  The  Constitution  of 
Virginia  of 1850  prescribed  that '  'Taxation  shall 
be  equal  and  uniform  throughout  the  Common- 
wealth, and  all  property,  other  than  slaves,  shall 
be  taxed  in  proportion  to  its  value,  which  shall  .  . 
be  ascertained  in  such  manner  as  may  be  pre-  11 
scribed  by  law;"  and  the  Court  of  Appeals  of 
the  State  held  that  the  provision  related  solely 
to  taxation  for  purposes  of  state  revenue,  and 
did  not  apply  to  taxes  by  counties  and  corpora- 
tions for  local  purposes.  Oilkeeon  v.  Frederick 
Justices,  18  Grat.,  577.  The  Constitution  of  Ar- 
kansas of  1886  provided  that  "All  property  sub- 
ject to  taxation  shall  be  taxed  according  to  its 
value,  that  value  to  be  ascertained  in  such  man- 
ner as  the  General  Assembly  shall  direct,  mak- 
ing the  same  equal  and  uniform  throughout  the 
State;"  and  the  Supreme  Court  of  the  State 
held  that  the  provision  was  intended  to  apply 
to  state  revenue  and  was  not  applicable  to  taxes 
levied  for  county  purposes.  Washington  v.  State, 
18  Ark.,  761;  see,  also,  McQehee  v.  Mathis,  21 
Ark.,  40. 

That  taxauon  for  state  purposes,  to  be  equal 
and  uniform  within  the  meaning  of  the  Con- 
stitution of  1845,  need  not  have  been  universal, 
is  a  proposition  which  calls  for  no  argument. 
It  was  only  necessary  that  all  property  on  which 
taxes  were  levied,  not  all  property  in  the  State, 
should  be  taxed  according  to  its  value,  and 
in  conformity  with  some  fixed  rate  or  mode. 
State  v.  Lathrop,  10  La.  Am.,  898;  New  Orleans 
v.  Bank,  10  La.  Ann.,  785. 

The  validity  of  the  consolidated  debt  of  New 
Orleans,  and  the  obligation  of  the  city  to  pro- 
vide for  the  payment  of  the  interest  and  the 
redemption  of  the  principal  were  never  ques- 
tioned by  the  Legislative  Department  of  the 
State  until  1876,  but  were  repeatedly  and  in  the 
most  emphatic  manner  recognized  and  affirmed. 
In  fourteen  Acts  of  the  Legislature  passed  prior 
to  that  year,  the  consolidated  bonds  are  referred 
to  as  valid  obligations  of  the  city,  though  in 
one  of  them,  it  is  true,  a  different  mode  of  rais- 
ing the  tax  from  that  specified  in  the  Act  of 
1852  is  required,  and  in  another  the  levy  and 
collection  of  the  tax  are  postponed  for  two 
years.  Thus  the  Act  passed  in  1856 1 
the  charter,  provides  that  the  common  counc 
shall,  in  each  year,  levy  an  equal  and  uniform 
tax  upon  all  property  in  the  city,  real  and  per- 
sonal, but  that  said  tax,  added  to  the  consoli- 
dated loan  tax  and  other  taxes  designated,  shall 
not  in  the  aggregate  be  more  than  $1.50  on  $100 
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of  valuation,  except  in  case  of  invasion,  "Pro- 
vided it  be  sufficient  to  pay  the  interest  on  the 
12977  consolidated  debt  and  railroad  bonds  issued  by 
1  1  the  City  of  New  Orleans."  In  the  mode  thus 
prescribed,  the  amount  stipulated  by  the  Act  of 
1862  was  annually  raised  and  applied  until  1874, 
without  objection  from  the  bondholders.  Hence 
it  is  contended  that  they  waived  their  right  to 
the  special  tax  mentioned.  But  no  such  infer- 
ence can  be  justly  drawn  from  their  silence. 
They  could  not  complain  so  long  as  the  amount 
prescribed  was  raised  and  applied  as  stipulated. 
Had  the  requisite  funds  been  given  to  the  city, 
and  then  applied  to  pay  the  interest  on  the 
bonds,  and  to  purchase  with  the  residue  such 
of  them  as  had  the  shortest  time  to  run,  the 
bondholders  would  have  been  equally  without 
oause  of  complaint,  and  would  as  little  have 
waived  by  their  silence  the  right  to  insist  upon 
the  special  tax  if  a  resort  to  it  should  be  become 
necessary.  Nor  is  their  right  in  that  respect  af- 
fected by  the  fact  that  since  1852  slavery  has 
been  abolished,  and  that  there  are  no  longer 
slaves  upon  whom  taxation  can  be  levied.  The 
obligation  of  the  city  to  raise  the  required  fund 
by  special  tax  on  real  estate  still  remains.  That 
is  no  more  lessened  than  it  would  be  by  the  de- 
struction of  any  other  portion  of  the  taxable 

Eroperty;  although  the  rate  of  taxation  on  what 
i  left  might  be  thereby  increased. 
The  Act  of  1874,  which  postponed  the  levy  and 
collection  of  the  tax  for  a  sinking  fund  for  the 
purchase  of  bonds  of  the  city  until  December, 
1876,  also  declared  that  the  Act  should  in  nowise 
be  construed  to  hinder,  delay  or  affect  the 
prompt  payment  of  the  interest  on  them  as  they 
matured.  The  validity  of  the  consolidation 
bonds  was  "  Recognized  in  all  its  integrity,  it 
being  the  object  of  the  Act  to  afford  temporary 
relief  to  the  taxpayers  of  New  Orleans  in  the  em- 
barrassed condition  of  its  affairs,  and  not  to  de- 
tract from  or  impair  the  rights  of  the  holders  of 
said  bonds." 

But,  notwithstanding  this  declaration  of  the 
validity  of  the  consolidated  debt,  and  the  invi- 
olability of  the  provisions  for  its  payment,  no 
tax  was  subsequently  raised  to  pay  the  interest, 
or  to  retire  the  principal.  And  before  the  time 
arrived  to  which  the  postponement  of  a  levy  was 
made,  new  light  respecting  the  obligations  of  the 
city  and  the  rights  of  the  bondholders  had 
dawned  upon  the  city  authorities.  Although 
for  twenty-two  years  all  departments  of  the 
State  Government  had  recognized  the  validity 
of  the  bonds,  and  the  annual  interest  had  been 
[298]  regularly  paid,  and  more  than  half  of  them  re- 
tired, it  was  then  for  the  first  time  discovered 
that  the  Act  of  1852,  authorizing  the  issue  of  the 
bonds,  was  invalid,  that  its  object  was  not  suf- 
ficiently stated  in  the  title,  that  the  tax  pre- 
scribed was  neither  equal  nor  uniform  and, 
therefore,  was  in  conflict  with  the  constitution. 
The  outcome  of  these  new  notions  was  the  Pre- 
mium Bond  Act  of  March  6, 1876,  passed  by  the 
Legislature  at  the  solicitation  of  the  municipal 
authorities. 

This  Act  is  a  most  remarkable  piece  of  legis- 
lation. So  far  as  the  consolidated  bonds  are  con- 
cerned it  amounts  to  little  less  than  open  repu- 
diation of  the  city's  faith.  It  admits  that  the 
debt  of  the  city  as  established  by  law  is  so  large 
as  to  require  for  its  liquidation  taxation  on  prop- 
erty within  its  limits  at  the  rate  of  at  least  five 
See  15  Otto. 


per  cent,  and  yet  authorizes  a  tax  of  only  one  and 
a  half  per  cent  to  pay  the  expenses  ox  the  city 
government,  and  to  meet  the  obligations  which 
are  offered  in  exchange  for  those  bonds. 

It  recites  in  its  preamble  that  the  total  debt  of 
the  city,  bonded  and  floating,  exceeds  $28,- 
000,000;  that  the  taxable  property  of  the  city  has 
become  so  reduced  in  value  as  to  require  a  tax 
at  the  rate  of  at  least  Ave  per  cent  per  annum 
to  liquidate  the  debt;  that  the  levying  of  a  tax  at 
so  exorbitant  a  rate  will  render  its  collection 
impossible;  that  the  continuation  of  a  tax  be- 

{'ond  the  ability  of  the  property  to  pay  would 
ead  to  a  further  destruction  of  the  assessable 

Eroperty  of  the  city  and  to  ultimate  practical 
ankruptcy  •  and,  that  the  council  of  the  city 
have  adopted  a  plan  for  the  liquidation  of  its  in- 
debtedness, looking  to  the  payment  of  its  cred- 
itors in  full,  "Obtaining  thereby  the  indulgence 
necessary  for  the  public  well-being  and  the  main- 
tenance of  the  public  honor." 

The  plan  proposed  was  to  exchange  all  recog- 
nized and  valid  bonds  of  the  CUy  of  New  Or- 
leans, and  of  the  Cities  of  Jeff ei  ..on  and  Carroll- 
ton,  for  bonds  to  be  known  as  premium  bonds 
of  the  city ;  the  latter  to  be  of  the  denomination 
of  $20,  and  dated  September  1, 1875,  each  bear- 
ing five  per  cent  interest  from  July  15th  of  that 
year,  the  interest  and  principal  to  be  paid  at  the 
same  time  and  not  separately,  and  that  time  to 
be  determined  by  chance  in  a  lottery.  One  mill- 
ion of  these  bonds  wis  to  be  divided  into  ten  [2091 
thousand  series  of  one  hundred  bonds  each. 
The  ten  thousand  series  were  to  be  placed  in  a 
wheel  and,  in  April  and  October  of  each  year, 
as  many  series  were  to  be  drawn  as  were  to  be  re- 
deemed, according  to  a  certain  schedule  adopt- 
ed. The  bonds  composing  the  series  thus  drawn 
were  to  be  entered  for  payment  three  months 
thereafter,  principal  and  interest,  and  were  to 
be  receivable  for  all  taxes,  licenses  and  other 
obligations  of  the  City.  At  the  expiration  of  the 
three  months, the  bona  numbers  of  the  drawn  se- 
ries were  to  be  placed  in  a  wheel  and  1 , 176  prizts, 
amounting  to  $50,000,  were  to  be  drawn  and 
distributed.  Under  this  plan,  the  city  was  to  be 
released  from  payment  of  the  principal  and  in- 
terest of  its  debt,  except  such  portion  as  might 
be  drawn  in  the  lottery  each  year.  Under  this- 
arrangement, it  would  depend  upon  the  turn  of  a 
wheel  and  the  drawing  of  a  fortunate  number 
whether  a  creditor  would  be  paid  in  one  year 
or  in  fifty  years.  The  plan  completely  disre- 
gards all  the  conditions  upon  which  the  consol- 
idated bonds  were  issued,  and  postpones  indefi- 
nitely the  payment  of  interest  and  principal,  or 
rather  leaves  the  time  of  payment  within  fifty 
years  to  be  determined  by  chance. 

The  Act  of  1852,  as  we  have  stated,  declares 
that  the  city  council  shall,  in  January  of  every 
year,  pass  an  ordinance  for  the  levy  and  collec- 
tion of  a  special  tax  to  be  applied  to  the  payment 
of  the  interest  on  the  consolidated  bonds  and  to 
retire  the  principal.  The  Act  of  1876  declares 
that  no  tax  shall  be  levied  by  the  city  council 
that  year  or  any  year  afterwards  to  pay  the  prin- 
cipal or  interest  on  those  bonds,  or  on  any  other 
than  the  premium  bonds.  The  Act  of  1852  de- 
clares that  all  ordinances,  resolutions  and  acts 
of  the  city  council  of  any  year  shall  be  null  and 
void  unless  the  ordinance  imposing  the  special 
tax  designated  shall  have  been  previously 
passed.  The  Act  of  1876  declares  that  all  laws 
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requiring  or  authorizing  the  city  council  to 
levy  any  tax  for  bonds  or  interest  on  bonds  other 
than  premium  bonds  are  repealed;  and,  as  if  that 
was  not  sufficient  evidence  of  the  repudiation  of 
former  obligations,  it  forbids  the  courts  to  issue 
a  mandamus  to  the  officers  of  the  city  to  levy 
and  collect  any  interest  tax  other  than  for  those 
bonds. 

To  meet  the  interest  on  them  and  for  all  other 
[300]  purposes  of  the  City,  the  Act  further  provides 
that  a  tax  of  only  one  and  one  half  per  cent  per 
annum  shall  be  levied;  and  this  limitation  of 
the  taxing  power  of  the  corporation  is  "De- 
clared to  be  a  contract  not  only  with  the  holder 
of  said  premium  bonds,  but  also  with  all  resi- 
dents and  taxpayers  of  said  city,  so  as  to  au- 
thorize any  holder  of  said  premium  bonds  to 
legally  object  to  any  rate  of  taxation  in  excess 
of  the  rate  herein  limited." 

If  the  provisions  of  this  Act  nullifying  the 
pledges  of  the  Act  of  1852  are  valid,  the  consol- 
idated bonds  are  virtually  destroyed;  no  taxa- 
tion is  allowed,  to  raise  funds  for  them;  their 
payment,  therefore,  would  be  so  uncertain  as  to 
render  them  practically  valueless.  The  chance 
with  premium  bonds  offered  in  their  place  of 
a  favorable  turn  of  the  wheel  in  a  lottery  would 
be  a  poor  substitute  for  the  levy  of  an  annual 
tax  for  the  payment  of  interest  and  principal. 
We  shall  not  waste  words  upon  the  scheme 
thus  developed  to  evade  the  just  obligations  of 
the  city.  Notwithstanding  the  declaration  in 
its  preamble  that  the  Act  seeks  from  the  cred- 
itors the  indulgence  necessary  "  for  the  public 
well-being  and  the  maintenance  of  the  public 
honor,"  it  is,  so  far  as  the  consolidated  bonds 
are  concerned,  tainted  with  the  leprosy  of  re- 
pudiation. It  says  to  the  creditors:  "Take  these 
premium  bonds,  and  trust  for  payment  within 
fifty  years  to  your  fortune  in  the  lottery  we  of- 
fer; no  other  way  is  left  open  to  obtain  a  pos- 
sible payment.  No  tax  can  be  levied  for  your 
benefit.  No  compulsory  writ  can  issue  from 
the  courts.  Take  these  bonds  or  take  nothing. " 
The  primal  duty  of  the  city  authorities  to  fulfill 
punctually  their  obligations  and  maintain  good 
faith  is  thus  proclaimed  to  be  no  duty  at  all. 

We  do  not  deny  that  the  power  of  taxation 
belongs  exclusively  to  the  Legislative  Depart- 
ment of  the  Government,  that  the  extent  to 
which  it  may  be  delegated  to  municipal  bodies 
is  a  matter  of  discretion,  and  that  in  general 
the  power  may  be  revoked  at  the  pleasure  of  the 
Legislature.  But,  as  we  said  in  the  case  of  Wolff 
v.  New  Orleans,  decided  at  the  last  Term  [ante, 
8951,  legislation  revoking  the  power  is  subject 
to  this  qualification,  which  attends  all  state  leg- 
islation, that  it  "Shall  not  conflict  with  the  pro- 
hibitions of  the  Constitution  of  the  United 
States,  and  among  other  things,  shall  not  oper- 
[301]  ate  directly  upon  contracts  of  the  corporation, 
so  as  to  impair  their  obligation  by  abrogating 
or  lessening  the  means  of  their  enforcement. 
Legislation  producing  this  latter  result,  not  in- 
directly as  a  consequence  of  legitimate  meas- 
ures taken,  as  will  sometimes  happen,  but  di- 
rectly by  operating  upon  those  means,  is  pro- 
hibited by  the  constitution,  and  must  be  disre- 
garded, treated  as  if  never  enacted,  by  all 
courts  recognizing  the  Constitution  as  the  par- 
amount law  of  the  land.  This  doctrine  has  been 
repeatedly  asserted  by  this  court  when  attempts 
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have  been  made  to  limit  the  power  of  taxation 
of  a  municipal  body,  upon  the  faith  of  which 
contracts  have  been  made,  and  by  means  of 
which  alone  they  could  be  performed.  *  •  » 
However  great  the  control  of  the  Legislature 
over  the  corporation  while  it  is  in  existence,  it 
must  be  exercised  in  subordination  to  the  prin- 
ciple which  secures  the  inviolability  of  con- 
tracts." 

The  case  of  Von  Hoffman  v.  Quiney,  reported 
in  4th  Wallace,  535  [71  U.  8.,  XVm.,  403],  is 
a  leading  one  on  this  subject  The  court  there 
said:  '.'That  when  a.State  has  authorized  a  mu- 
nicipal corporation  to  contract,  and  to  exercise 
the  power  of  local  taxation  to  the  extent  neces- 
sary to  meet  its  engagements,  the  power  thus- 
given  cannot  be  withdrawn  until  the  contract 
is  satisfied.  The  State  and  the  corporation,  in 
such  cases,  are  equally  bound." 

The  inhibition  upon  the  courts  of  the  State 
to  issue  a  mandamus  for  the  levy  of  a  tax  for 
the  payment  of  interest  or  principal  of  any 
bonds  except  those  issued  under  the  premium 
bond  plan  was  a  clear  impairment  of  the  means 
for  the  enforcement  of  the  contract  with  the 
holders  of  the  consolidated  bonds.  When  the 
contract  was  made,  the  writ  was  the  usual  and 
the  only  effective  means  to  compel  the  city  au- 
thorities to  do  their  duty  in  the  premises,  in 
case  of  their  failure  to  provide  in  other  ways 
the  required  funds.  There  was  no  other  com- 
plete and  adequate  remedy.  The  only  ground 
on  which  a  change  of  remedy,  existing  when  a 
contract  was  made,  is  permissible  without  im- 
pairment of  the  contract,  is  that  a  new  and  ad- 
equate and  efficacious  remedy  be  substituted  for 
that  which  is  superseded.  Here.no  remedy  what- 
ever is  substituted  for  that  of  mandamus.  The 
holders  are  denied  all  remedy.  Louisiana  v. 
New  Orleans  [ante,  182,  188]. 

Legislation  of  a  State  thus  impairing  the  ob- 
ligation of  contracts  made  under  its  authority, 
is  null  and  void;  and  the  courts  in  enforcing: 
the  contracts  will  pursue  the  same  course  and 
apply  the  same  remedies  as  though  such  invalid 
legislation  had  never  existed.  The  Act  of  March, 
1876,  cannot,  therefore,  be  permitted  to  restrict 
the  power  of  the  city  authorities  to  levy  the  tax 
stipulated  by  the  Act  of  1852  to  pay  the  inter- 
est on  the  consolidated  bonds  issued  thereun- 
der, and  to  retire  the  bonds. 

It  follows  from  the  views  expressed,  that  the 
judgment  of  the  Supreme  Court  of  the  State 
of  Louisiana  must  be  reversed,  and  the  cause  be 
remanded  to  that  court  with  instructions  to  re- 
instate the  same  and  to  remand  it  to  the  Third 
District  Court  of  the  Parish  of  Orleans,  or  its 
successor,  to  carry  into  effect  the  provisions  of 
the  87th  section  of  the  Act  of  the  Legislature 
approved  February  28,  1852,  and  the  5th  sec- 
tion of  the  supplementary  Act  approved  the 
same  day,  embraced  in  Nos.  71  and  72  of  the 
Acts  of  that  year,  as  containing  a  valid  con- 
tract between  the  City  of  New  Orleans  and  the 
creditors  holding  the  bonds  issued  under  them; 
and  to  direct  the  District  Court  to  issue  a  man 
damns  to  the  City  of  New  Orleans  and  its  au- 
thorities, annually  to  levy  and  collect  the  tax 
of  $650,000  directed  by  the  Acts,  and  to  apply 
the  same  In  the  following  order:  first,  to  the 
payment  of  the  current  interest  of  the  year; 
Mcondly,  to  the  payment  of  arrearages  of  UHer- 
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est  of  former  years  nntfl  all  the  arrearages  are 
satisfied;  and  thirdly,  to  the  purchase  of  bonds 
having  the  shortest  period  to  run. 

Judgment  to  this  effect,  and  tiuzt  the  defendant* 
pay  the  cats  in  this  court  and  in  the  Supreme 
and  District  Courts  of  Louisiana,  will  be  entered. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  XT.  8. 

U.  8.,  776,  800;  106  U.  8.,  290;  111  U.  8., 
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CITY  OP  MANCHESTER,  Virginia,  Tiff, 
in  Err., 
v. 

O.  A.  ERICSSON. 
(See  8.  C.,  IB  Otto,  8*7-860.) 
Question  of  fact. 

In  an  action  against  a  city  for  an  Injury  to  plaint- 
iff, occurring  by  reason  of  an  approach  to  a  bridge 
being:  out  of  repair,  the  question  whether  the  buy 
bad  assumed  such  control  of  the  approach  as  to 
make  it  responsible,  is  an  inference  of  fact  to  be 
drawn  from  all  the  testimony  by  the  Jury,  and  not 
a  question  of  law  for  the  court. 

[No.  242.] 

Argued  Mar.  H,  188Z.   Decided  Apr.  17, 188i. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia. 
The  case  is  stated  by  the  court. 
Meters.  Philip  Phillips.WUllmm  A.Ma>urw, 
and  Christopher  0.  McRave,  for  plaintiff 
in  error. 

Messrs.  Meredith  A  Cocke  and  George 
for  defendant  in  error. 


Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  for 
the  Eastern  District  of  Virginia. 

The  defendant  in  error,  plaintiff  below,  re- 
covered a  judgment  against  the  City  of  Man- 
chester for  injuries  received  by  a  fall  from  a 
public  way,  of  which  the  City  bad  been  negli- 
gent in  regard  to  protecting  the  sides  of  a  high 


embankment.   The  laws  of  Virginia  authorize 
a  recovery  in  such  cases. 

The  chief  controversy  on  th ,  trial  in  the  cir- 
cuit court  was  on  the  question  whether  the  City 
or  a  bridge  company  was  responsible  for  the 
condition  of  the  street  in  -  such  a  manner  as  to 
incur  liability  for  negligence  in  the  care  of  it. 
That  part  of  the  street  where  the  accident  oc- 
curred constituted  also  the  approach  to  a  bridge 
across  the  James  River,  between  the  Cities  of 
Manchester  and  Richmond,  and  both  the  bridge 
and  this  approach  to  it  had  been  built,  at  least 
nominally,  by  an  incorporated  company  called 
the  James  River  Bridge  Company,  and  the  con- 
tention of  the  defendant  below  was  that  this 
corporation  was  the  responsible  party,  and  the 
City  was  not. 

That  point  was  much  pressed  in  argument  be-  .  _  .  _ 
fore  us,  and  it  seemed  to  be  assumed  that  if  the  •     °  > 
bridge  company  was  liable  the  City  was  not. 
We  do  not  think  that  this  necessarily  follows, 
for  the  bridge  company  may  be  liable  for  neg- 
ligence in  regard  to  the  locus  in  quo  as  an  ap- 

8 roach  to  and  part  of  their  bridge,  while  the 
ity  may  also  be  liable  for  like  negligence  re- 
garding it  as  a  street  for  the  care  of  which  it  is 
responsible.  The  question  in  this  case  is,  wheth- 
er the  City  is  liable. 

This  depends,  in  our  opinion,  not  so  much 
on  the  question  whether  the  place  where  the  in- 
jury occurred  was,  by  law,  placed  under  the 
exclusive  control  of  the  City,  as  whether  the 
city  authorities  had  so  far  assumed  the  care  of 
it  as  one  of  the  streets  of  the  town  as  to  incur 
an  obligation  to  be  diligent  and  watchful  in 
the  performance  of  that  duty. 

The  Judge,  in  his  charge  to  the  jury,  at- 
tached much  importance  to  the  fact  that  the 
bridge  was  built  by  money  advanced  by  the 
City  of  Richmond  and  the  Town  of  Manches- 
ter, and  assumed  that  the  corporation  was  a 
mere  matter  of  form,  and  though  chartered  by 
the  Legislature,  was  only  an  agency  of  the  two 
municipal  corporations  to  connect  their  towns 
by  a  bridge  spanning  the  river  which  runs  be- 
tween them. 

We  are  not  satisfied  of  the  soundness  of  this 
view,  though  it  appears  that  the  two  cities 
owned  all  the  stock  and  advanced  the  money. 


N  or*. — What  constitutes  a  public  highway  or  street ; 


Jte  a  pubtto  street  or  highway  it  is  nec- 
r  that  it  should  be  set  off  and  used  as  such. 
Comm.  v.  Taylor,  2  Bay,  282;  8.  C,  1  Am.  Dec.,  647. 

A  way,  to  become  public,  must  be  used  in  such 
manner  as  to  show  that  the  public  requires  It,  and 
that  the  owner  of  the  land  intends  to  dedicate  it  to 
Oi^pubUo. igBarker  v.  Clark,  4  N.  H.,  880;  8.  C,  17 

A  highway  may  be  established  by  immemorial 
usage.  Beadv.Northfleld,18Plck.,M;8.C.,28Am 
Dec,  062 ;  State  v.  Wilkinson,  2  Vt..  480 ;  S.  0. 21  Am. 
Dec.,  060:  Folger  v.  Worth,  19  Pick.,  110;  Gould  v. 
Boston, 120  Mass.,  806;  Thayer  v.  Boston,  18  Pick., 
476;  87C.,  28  Am.  Dec,  187. 

Public  highways  may  be  proved  within  a  city  by 
prescription  or  dedication.  Stetson  v.  Faxon,  19 
Vkik., 147;  8.  C,  81  Am.  Dec,  128;  Valentine  v.  Bos- 
ton. 22  Pick. 1 75 ;  8.  c.,  88  Am.  Dec,  711 :  Pomeroy  v. 
Mflls, 8  Vt,  279;  8.  C,  28  Am.  Dec,  206;  Abbott  v. 
Mflto.  8  Vt.,  S21 ;  S.  C,  28  Am.  Dec,  282. 

PubUo  highways  may  ie  established  by  adoption 
and  use.  I&odgett  v.  !M«lton,  17  Vt.,  40  ;  8.  C.,  42 
Am.  Dec,  476. 

No  formal  act  of  acceptance  is  necessary  where 
there  has  been  long-  use  by  the  public  after  dedica- 
tion. Requa  v.  Rochester,  46  N.  Y.,  129;  8.  C,  8 
Am.  Bep.,  SB. 
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Ten  years  non-user  does  not  amount  to  an  aban- 
donment of  a  highway.  State  v.  Culver,  66  Mo.,  807 ; 
8.  a,  27  Am.  Rep..  296. 

Streets  laid  out  by  an  individual  proprietor  do  not 
become  such  unless  sanctioned  by  the  corporation 
or  its  duly  authorised  officers.  Underwood  v.  Stuy- 
vesant,  19  Johns.,  181 ;  S.  C,  10  Am.  Dec,  215 ;  People 
v.  Jones.  6  Mich.,  184;  Niagara  Falls  Br.  Co.  v.  Bach- 
man,*  N.  Y., 261 ;  Guthrie  v.  New  Haven, 81  Conn., 
808  ;  Bryant  v.  Biddeford,  89  Me.,  198. 

Streets  and  alleys  of  a  town  are  highways.  Brace 
v.  New  York  Cent.  R.  R.  Co.,  27  N.  Y.,  269;  Morris  v. 
Bowers,  Wright.  749;  Council  v.  Croas,  7  Ind., 9 ;  State 
v.  Mathis,  21  Ind.,  277 ;  Road  from  Fitxwater,  4  Serg. 
A  R.,  108;  Conner  v.  Trustees,  etc,  1  Blackf..  58; 
Adams  v.  Rivers,  11  Barb.,  890;  Cincinnati  v.  White, 
88  U.  8.  (8  Pet.),  431. 

A  highway  is  a  publlo  way  for  the  use  of  the  pub- 
lic in  general,  for  passage  and  traffic  without  dis- 
tinction. Starr  v.  Camden,  etc,  R.R.  Co.,  4  Zab.,  592. 

A  highway  is  a  passage,  road  or  street,  which 
every  citizen  has  a  right  to  use.  SutUffe  v.  Green- 
wood, 8  Price,  536 ;  Rex  v.  Cumberworth,  8  B.  k  Ad., 
108;  Stackpole  v.  Healy,  16  Mass.,  88;  Jackson  v. 
Hathaway,  15  Johns.,  447 ;  Makepeace  v.  Worden,  1 
N.  H.,  16, 

Mere  use  cannot  make  a  public  highway  of  a  priv- 
ate way.  Hall  v.  McLeod,  2  MetTw. 
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Supreme  Court  of  the  United  States. 


Oct.  Teem, 


It  still  remains  that  the  corporation  was  the  le- 
gal entity  which  owned  the  bridge;  that  if  it 
had  borrowed  money  or  created  debts,  the 
cities  would  not  have  been  liable  for  them  with- 
out an  express  agreement  to  that  effect.  And 
if  the  negligence  by  which  plaintiff  suffered 
was  solely  the  negligence  of  the  bridge  compa- 
ny and  its  officers,  the  City  of  Manchester  would 
not  have  been  liable  because  of  the  stock  held 
by  it  in  the  company  or  the  money  advanced 
to  it. 

But  testimony  was  submitted  to  the  jury  tend- 
ing to  show  that  after  the  bridge  and  this  ap- 
proach to  it  had  been  built,  or  commenced,  the 
limits  of  the  City  of  Manchester  had  been  ex- 
tended so  as  to  include  this  part  of  the  bridge  or 
approach,  and  that  the  City  did  work  on  it  as  a 
street  or  extension  of  the  street  into  which  it 
ran,  and  in  many  ways  assumed  such  control  of 
it  as  it  did  of  other  streets. 

This  testimony  is  in  the  record  and  was  prop- 
er evidence  to  sustain  the  proposition  that  the 
city  authorities  had  so  acted  in  regard  to  this 
part  of  the  highways  of  the  City,  as  to  make  it 
responsible  for  a  more  careful  attention  to  the 
dangerous  condition  of  it  than  was  given  by 
them. 

The  counsel  of  defendant  prayed  several  in- 
structions in  regard  to  the  sufficiency  of  this  ev- 
idence, which  was  refused  by  the  court,  and 
instead  of  those  asked  it  gave  the  following: 

"There  are  three  questions  for  the  jury, 
namely: 

1 .  Whether  a  proper  guard  or  protection  had 
been  provided  at  the  point  where  the  accident 
to  the  plaintiff  ocurrea;  if  there  was  not, 

2.  Whether  the  accident  was  in  consequence 
of  the  absence  of  such  proper  guard  or  protec- 
tion; and 

8.  If  so,  whether  damage  ensued  to  the 
plaintiff,  and  what  amount  of  money  shall  be 
allowed  as  the  measure  of  damage  to  him. 

If  the  jury  believe  from  the  evidence  that  a 
proper  guard  or  protection  to  the  highway  was 
not  provided;  that  the  accident  occurred  in  con- 
sequence, and  that  damage  ensued  to  the  plaint- 
iff from  the  accident,  then  the  court  instructs 
the  jury,  that  the  City  of  Manchester  is  liable 
for  the  damage,  unless  it  proves  that  the  plaint- 
iff sustained  his  injury  through  his  own  negli- 
gence or  want  of  care. " 

It  will  be  seen  that  the  court  here  takes  from 
the  jury  entirely  the  question  whether  the  City 
was  responsible  for  the  want  of  the  guard  or 
protection  which  was  absent,and  instructs  them 
peremptorily  that  if  such  protection  was  want- 
ing and  the  accident  was  caused  by  its  absence, 
the  City  was  liable. 

We  think  it  was  for  the  iury  to  decide  wheth- 
er the  City  had  made  itself  responsible. 

The  evidence  on  this  subject  had  been  prop- 
erly submitted  to  the  jury.  Whether  the  City 
had  assumed  such  control  of  the  locus  in  quo 
as  to  make  it  responsible,  was  an  inference  of 
fact  to  be  drawn  from  all  the  testimony  by  the 
jury,  and  not  a  question  of  law  for  the  court. 

This  evidence  consisted  of  various  things  done 
by  order  of  the  authorities  of  the  City  of  Man- 
chester, such  as  paving  the  money  on  condem- 
nation of  the  land  for  the  use  of  the  bridge;  reg- 
ulating the  grade  of  the  approach  to  the  bridge 
and  of  the  neighboring  streets;  continuing  the 
pavement  of  the  street  into  and  upon  this  ap- 
1100 


proach;  depositing  cinders  on  it ;  building  a 
fence  on  the  aide  of  it;  and  otherwise  expending 
money  on  it.  |350] 

In  our  opinion,  though  strongly  persuasive 
of  the  proposition  that  the  City  had  assumed 
charge  of  the  place,  the  evidence  was  not  nec- 
essarily conclusive.  The  inference  was  one  of 
fact  and  not  of  law,  and  was  to  be  made,  if  at 
all,  by  the  jury,  under  such  proper  instructions 
on  the  matter  as  the  court  should  give,  and  not 
by  the  court  alone.  It  was  a  mixed  question  of 
law  and  fact,  proper  for  the  jury,  aided  by  the 
court. 

For  this  error,  the  judgment  of  the  Circuit 
Court  it  reverted  'and  the  cote  remanded,  with 
instructions  to  set  aside  the  verdict  and  grant  a 
new  trial. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TJ.  8. 


JACOB  M.  DUNCAN  kt  ax.,  Appts. 
v. 

THE  STEAMSHIP  FRANCIS  WRIGHT, 
Her  Engine,  etc.,  Humphrey  E.  Wood- 
house  et  Aii.,  Claimants. 

(See  8.  C,  "  The  Francis  Wright,"  15  Otto,  881-388.) 

Jurisdiction  of  this  court — refusal  to  find  facts 
—finding  against  evidence — incidental  facts- 
grounds  of  exceptions— seauort/iy  vessel. 

1.  Congress  has  the  constitutional  power  to  con- 
fine the  jurisdiction  of  this  court,  on  appeals  In  ad- 
miralty, to  questions  of  law  arising  on  the  record. 

2.  If  the  circuit  court  neglects  or  refuses,  on  re- 
quest, to  make  a  finding,  one  way  or  the  other,  on  a 
question  of  fact  material  to  the  determination  of  the 
cause,  when  evidence  has  been  adduced  on  the  sub- 
ject, an  exception  to  such  refusal  presented  by  a  bill 
of  exceptions,  may  be  considered  nere  on  appeal. 

8.  So,  to  j.  if  the  court,  against  remonstranoe,flnda 
a  material  fact  which  is  not  supported  by  any  evi- 
dence whatever,  and  exception  is  taken,  a  Dill  of  ex- 
ceptions may  be  used  to  bring  up  for  review  the 
ruling  in  that  particular.  Both  these  are  questions 
of  law. 

4.  Mere  incidental  facts,  which  are  part  only  of 
the  evidence  on  which  the  ultimate  finding  depends, 
occupy  in  the  case  the  position  of  testimony  rather 
than  of  facts.  The  refusal  of  the  court  to  put  such 
statements  into  the  record,  even  though  established 
by  uncontradicted  evidence,  cannot  properly  be 
brought  here  by  a  bill  of  exceptions. 

6.  A  bill  of  exceptions  ought  to  show  the  grounds 
relied  on  to  sustain  the  objection  presented,  so  that 
it  may  appear  that  the  court  below  was  properly 
informed,  as  to  the  point  to  be  decided.  Proper 
grounds  of  exceptions  stated. 

5.  An  agreement  in  a  charter-party,  that  the  vessel 
is  seaworthy,  is  satisfied  if  the  vessel  was  actually 
seaworthy  when  delivered  into  the  possession  of  the 
charterers  under  the  charter. 

[No.  102.1 

Argued  Mar.  8,  188*.   Decided  Apr.  17, 1882. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court 

Messrs.  Benedict,  Toft  &  Benedict,  and 
Benjamin  H.  Brewster,  for  appellants. 

Messrs.  Butler,  Stillman  A  Hubbard,  for  ap- 
pellees. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

Three  questions  have  been  presented  on  the 
argument  of  this  appeal : 
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[384]  1.  Whether  Congress  has  the  constitutional 
power  to  confine  the  jurisdiction  of  this  court 
on  appeals  in  admiralty  to  questions  of  law  aris- 
ing on  the  record ; 

2.  Whether,  upon  the  bill  of  exceptions,  the 
court  below  erred  in  refusing  to  find  certain 
facts  which,  as  is  claimed,  were  established  by 
uncontradicted  evidence,  and  in  finding  others 
which  had  no  evidence  at  all  to  support  them ; 
and, 

8.  Whether,  on  the  facts  found,  the  decree 
below  was  right 

1.  As  to  the  jurisdiction: 

If  we  understand  correctly  the  position  of 
the  counsel  for  the  appellants,  it  is  precisely  the 
same  as  that  which  occupied  the  attention  of 
the  court  in  Wiscart  v.  Dauehy,  8  Dall.,  321  .de- 
cided at  February  Term,  1796.  There  the  ques- 
tion was,  what  could  be  considered  under  the 
Judiciary  Act  of  1789  [1  Stat  at  L.,  78],  on  a 
writ  of  error  bringing  to  this  court  for  review  a 
decree  in  admiralty.  The  decision  turned  on 
the  construction  to  be  given  the  22d  section  of 
the  Act,  and  Mr.  Juatiee  Wilson,  in  his  minor- 
ity opinion  said  :  "  Such  an  appeal,"  that  is  to 
say,  an  appeal  in  which  all  the  testimony  is  pro- 
duced in  this  court,  "  is  expressly  sanctioned 
by  the  Constitution;  it  may,  therefore,  clearly, 
in  the  first  view  of  the  subject  be  considered  as 
the  most  regular  process  ;  and  as  there  are  not 
[385]  any  words  m  the  judicial  Act  restricting  the 
power  of  proceeding  by  appeal,  it  must  be  re- 
garded as  still  permitted  and  approved .  Even, 
indeed,  if  positive  restriction  existed  by  law,  it 
would,  in  my  judgment,  be  superseded  by  the 
superior  authority  of  the  constitutional  provis- 
ion." *  Ch.  J.  Ellsworth,  however,  who  spoke 
for  the  majority  of  the  court,  said  :  'If  Con- 
gress has  provided  no  rule  to  reguhie  our  pro- 
ceedings, we  cannot  exeicisean  appellate  juris- 
M  diction;  and  if  the  rule  is  provided,  we  cannot 
depart  from  it  The  question,  therefore,  on  the 
constitutional  point  of  appellate  jurisdiction.is, 
simply,  whether  Congress  has  established  a  rule 
for  regulating  its  exercise."  And,  further  on  : 
"It  is  observed  that  a  writ  of  error  is  a  process 
more  limited  in  its  effects  than  an  appeal ;  but 
whatever  may  be  the  operation,  if  an  appellate 
jurisdiction  can  only  be  exercised  by  this  court 
conformably  to  such  regulations  as  are  made  by 
the  Congress,  and  if  Congress  has  prescribed  a 
writ  of  error  and  no  other  mode,  by  which  it 
is  to  be  exercised,  still,  I  say,  we  are  bound  to 
pursue  that  mode,  and  can  neither  make  nor 
adopt  another."  And  again;  "  But  surely,  it 
cannot  be  deemed  a  denial  of  justice  that  a  man 
shall  not  be  permitted  to  try  his  cause  two  or 
three  times  over.  If  he  has  one  opportunity 
for  the  trial  of  all  the  parts  of  his  case,  justice 
is  satisfied ;  and  even  ft  the  decision  of  the  cir- 
cuit court  has  been  made  final,  no  denial  of 
justice  can  be  imputed  to  our  government ; 
much  less  can  the  imputation  be  fairly  made, 
because  the  law  directs  that  in  case  of  appeal, 

Et  shall  be  decided  by  one  tribunal  and  part 
another;  the  facts  by  the  court  below,  and 
law  by  this  court.  Such  a  distribution  of 
jurisdiction  has  long  been  established  in  En- 
gland." 

This  was  the  beginning  of  the  rule,  which  has 
always  been  acted  on  t>ince;  that  while  the  ap- 
pellate power  of  this  court  under  the  Constitu- 
tion extends  to  all  cases  within  the  judicial  pow- 
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er  of  the  United  States, actual  jurisdiction  under 
the  power  is  confined  within  such  limits  as 
Congress  sees  fit  to  prescribe.  As  was  said  by 
Ch.  J.  Marshall  in  Duroumau  v.  U.  8.,  6 
Crunch,  814,  "  The  appellate  powers  of  this 
court  are  not  given  by  the  judicial  Act  They 
are  given  by  the  Constitution.  But  they  are 
limited  and  regulated  by  the  judicial  Act,  and 
by  such  other  Acts  as  have  been  passed  on  the 
subject."  The  language  of  the  Constitution  is 
that  "The  Supreme  Court  shall  have  appellate  [386] 
jurisdiction,  both  as  to  law  and  fact,  with  such 
exceptions  and  under  such  regulations  as  Con- 
gress shall  make."  Undoubtedly,  if  Congress 
should  give  an  appeal  in  admiralty  causes,  and 
say  no  more,  the  facts,  as  well  as  the  law,  would 
be  subjected  to  review  and  retrial;  but  the  power 
to  except  from— take  out  of— the  jurisdiction, 
both  as  to  law  and  fact,  clearly  implies  a  power 
to  limit  the  effect  of  an  appeal  to  a  review  of 
the.  law  as  applicable  to  facts  finally  determined 
below.  Appellate  jurisdiction  is  invoked  as 
well  through  the  instrumentality  of  writs  of  er- 
ror as  of  appeals.   Whether  the  one  form  of 

Sroceeding  is  to  be  used  or  another,  depends  or- 
inarily  on  the  character  of  the  suit  below;  but 
the  one  as  well  as  the  other  brings  into  action 
the  appellate  powers  of  the  court  whose  juris- 
diction is  reached  by  what  is  done.  What  those 

Kwers  shall  be  and  to  what  extent  they  shall 
exercised  are,  and  always  have  been,  proper 
subjects  of  legislative  control.  Authority  to 
limit  the  jurisdiction  necessarily  carries  with  it 
authority  to  limit  the  use  of  the  jurisdiction. 
Not  only  may  whole  classes  of  cases  be  kept  out 
of  the  jurisdiction  altogether,  but  particular 
classes  of  questions  may  be  subjected  to  re-ex- 
amination and  review,  while  others  are  not. 
To  our  minds  it  is  no  more  unconstitutional  to 

Jtrovide  that  issues  of  fact  shall  not  be  retried 
n  any  case,  than  that  neither  issues  of  law  nor 
fact  shall  be  retried  in  cases  where  the  value  of 
the  matter  in  dispute  is  less  than  $5,000.  The 
general  power  to  regulate  implies  power  to  reg- 
ulate in  all  things.  The  whole  of  a  civil  law 
appeal  may  be  given,  or  a  part.  The  constitu- 
tional requirements  are  all  satisfied  if  one  op- 
portunity is  had  for  the  trial  of  all  parts  of  a 
case.  Everything  beyond  that  is  matter  of  leg- 
islative discretion,  not  of  constitutional  right. 
The  Constitution  prohibits  a  retrial  of  the  facts 
in  suits  at  common  law  where  one  trial  bus  been 
had  by  a  jury  (Amendment,  art.  VII.);  but  in 
suits  m  equity  or  in  admiralty,  Congress  is  left 
free  to  make  such  exceptions  and  regulations  in 
respect  to  retrials  as.  on  the  whole,  may  seem 
best. 

We  conclude,  therefore,  that  the  Act  of  1875 
is  constitutional  and  that  under  the  rule  laid 
down  in  The  AbboWord,  98  U.  S.,  440  [XXV., 
168] , and  uniformly  followed  since, our  inquiries  1 387  ] 
are  confined  to  questions  of  law  arising  on  the 
record,  and  to  such  rulings,  excepted  to  at  the 
time,  as  may  be  presented  by  a  bill  of  excep- 
tions prepared  as  in  actions  of  law. 

2.  As  to  the  questions  arising  on  t'*e  bill  of 
exceptions: 

It  is  undoubtedly  true,  that  if  the  Circuit 
Court  neglects  or  refuses,  on  request,  to  make 
a  finding  one  way  or  the  other  on  a  question  of 
fact  material  to  the  determination  of  the  cause, 
when  evidence  has  been  adduced  on  the  subject, 
an  exception  to  such  refusal  taken  in  time  and 
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properly  presented  by  a  bill  of  exceptions  may 
be  considered  here  on  appeal.  So,  too,  if  the 
court,  against  remonstrance,  finds  a  material 
fact  which  is  not  supported  by  any  evidence 
whatever,  and  exception  is  taken,  a  bill  of  ex- 
ceptions may  be  used  to  brine  up  for  review 
tbe  ruling  in  that  particular.  In  the  one  case 
the  refusal  to  find  would  be  equivalent  to  a  rul- 
ing that  the  fact  was  immaterial;  and  in  the 
other, that  there  was  some  evidence  to  prove  what 
is  found  when  in  truth  thero  was  none.  Both 
these  are  questions  of  law  and  proper  subjects 
for  review  in  an  appellate  court.  But  this  rule 
does  not  apply  to  mere  incidental  facts,  which 
only  amount  to  evidence  bearing  upon  the  ul- 
timate facts  of  the  case.  Questions  depending 
on  the  weight  of  evidence  are  under  the  law  as 
it  now  stands,  to  be  conclusively  settled  below, 
and  the  fact  in  respect  to  which  such  an  ex- 
ception may  be  taken,  must  be  one  of  the  ma- 
terial and  ultimate  facts  on  which  the  correct 
determination  of  the  cause  depends. 

In  the  present  case,  the  ultimate  fact  to  be  de- 
termined was,  whether  the  loss  for  which  the 
suit  was  brought  happened  because  of  the  in- 
sufficient refrigerating  apparatus,  or  the  unsea- 
worthiness of  the  vessel.  It  is  found,  in  ex- 
press terms,  that  the  loss  was  "  Caused  by  the 
defective  construction  and  working  of  the 
refrigerating  room  and  apparatus  connected 
therewith,  either  from  inherent  defects  in  said 
apparatus,  or  from  not  using  a  sufficient  quan- 
tity of  ice,  and  not  by  any  fault  of  the  claim- 
ants." As  to  this,  both  the  circuit  and  dis- 
trict courts  agree.  This  fact  being  established, 
it  was  unimportant  to  inquire  whether  the  ves- 
sel was  seaworthy  or  not.  If  the  unseaworthi- 
ness was  not  the  proximate  cause  of.  the  loss, 
[388]  it  is  not  contended  the  vessel  can  bo  charged 
with  the  damages. 

But  if  it  be  conceded  t  iat  the  case  depended 
on  the  seaworthiness  of  the  vessel, we  think  the 
exceptions  which  have  been  taken  cannot  be 
considered  here.  The  only  unseaworthiness  al- 
leged was  in  respect  to  the  boiler,  and  as  to  this 
the  court  has  found  that  the  boiler  was  a  tubu- 
lar one;  that  tubular  boilers  are  liable  to  leak- 
age in  the  tubes;  that  such  leakage  does  not 
necessarily  interfere  with  the  capacity  or  fit- 
ness of  the  boiler  for  the  purposes  of  navigation ; 
that  this  particular  boiler  had  one  hundred  and 
forty-four  tubes;  that  some  of  these  tubes  gave 
out  from  time  to  time  and  were  plugged  up; 
that, when  the  vessel  arrived  at  Philadelphia  at 
the  end  of  her  voyage,  twenty-six  of  the  tubes 
had  been  plugged  up,  but  that  the  boiler  was 
still  efficient  and  seaworthy.  It  was  also  found 
that  the  voyage  from  Galveston  to  Philadelphia 
was  twe  "fays  longer  than  was  usually  occu- 
pied by  well  equipped  steamers,  and  that  the 
vessel  put  back  for  repairs,  by  whi-~b  an  addi- 
tional week's  time  was  lost  at  Galv  jston. 

The  complaint  now  made  is,  that  the  court 
refused  to  state  in  its  findings  that  there  was 
leakage  in  the  tubes  and  stoppage  for  repairs 
while  the  vessel  was  on  her  voyage  from  Phil- 
adelphia to  Galveston,  and  while  she  was  lying 
in  the  harbor  at  Galveston  taking  in  her  cargo; 
and  that  when  the  vessel  put  back  to  Galveston 
the  engineer  had  not  sufficient  tools  with  which 
to  make  his  repairs.  All  these  are  mere  inci- 
dental facts,  proper  for  the  consideration  of  the 
court  in  determining  whether  the  boiler  and 
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the  vessel  were  actually  seaworthy  or  not.  It  is 
not  pretended  that  the  question  at  issue  was  to 
be  determined  alone  by  the  probative  effect  of 
these  circumstances.  They  were  part  only  of 
the  evidence  on  which  the  ultimate  finding  de- 
pended, and  occupy  in  the  case  the  position 
of  testimony  rather  than  of  the  facts  to  which 
the  law  is  to  be  applied  by  the  judgment  of  the 
court.  The  refusal  of  the  court  to  put  such 
statements  into  the  record,  even  though  es- 
tablished by  uncontradicted  evidence,  cannot 
properly  be  brought  here  by  a  bill  of  excep- 
tions, unless  it  also  appears  that  the  determina- 
tion of  the  ultimate  fact  to  be  ascertained  de- 
pended alone  upon  the  legal  effect  as  evidence 
of  the  fact  stated.  Such,  clearly,  is  not  this 
case.  l*8»J 

There  is  another  equally  fatal  objection  to 
this  bill  of  exceptions.  An  evident  effort  has 
been  made  here  as  it  has  been  before,  to  so  frame 
the  exceptions  as,  if  possible,  to  secure  a  reex- 
amination of  the  facts  in  this  court.  The  trans- 
cript which  has  been  sent  up  contains  the  plead- 
ings and  all  the  testimony  used  on  the  trial  be- 
low. The  bill  of  exceptions  sets  forth  that  at 
the  trial  the  pleadings  were  read  by  the  respect- 
ive parties,  and  the  testimony  then  put  in  on 
both  sides.  This  being  done,  the  libelants  pre- 
sented to  the  court  certain  requests  for  findings 
of  fact  and  of  law.  These  requests  were  num- 
bered consecutively,  sixteen  relating  to  facts 
and  three  to  the  law.  Afterwards,  six  addi- 
tional requests  for  findings  of  fact  were  pre- 
sented. It  is  then  stated  that  the  court  made  its 
findings  of  fact  and  of  law  and  filed  them  witb 
the  clerk,  together  with  an  opinion  in  writingof 
the  Circuit  Justice  who  heard  the  cause.'  The 
libelants  then  filed  what  are  termed  exceptions 
to  the  findings  and  refusals  to  find.  In  this  way 
exceptions  were  taken  separately  to  each  and 
every  one  of  the  facts  found  and  the  conclu- 
sions of  law,  and  to  the  refusal  to  find  in  ac- 
cordance with  each  and  every  one  of  the  re- 
quests made.  The  grounds  of  the  exceptions 
are  not  stated.  Many  of  the  requests  of  the  li- 
belants are  covered  explicitly  by  the  findings  as 
actually  made,  some  being  granted  and  others 
refused. 

We  have  no  hesitation  in  saying  that  this  is 
not  a  proper  way  of  preparing  a  bill  of  excep- 
tions to  present  to  this  court  for  review  rulings 
of  the  circuit  court  such  as  are  now  complained 
of.  A  bill  of  exceptions  must  be  "  prepared  as 
in  actions  at  law,  where  it  is  used,  "  not  to 
draw  the  whole  matter  into  examination  again," 
but  only  separate  and  distinct  points,  and  those 
of  law.  Bac.  Abr.  Bill  of  Exceptions ;  ISaund. 
PI.  &  Ev.,  846.  Every  bill  of  exceptions  must 
state  and  point  out  distinctly  the  errors  of  which 
complaint  is  made.  It  ought  also  to  show  the 
grounds  relied  on  to  sustain  the  objection  pre- 
sented, so  that  it  may  appear  the  court  below 
was  properly  informed  as  to  the  point  to  be  de- 
cided. It  is  needless  to  say  that  this  bill  of  excep- 
tions meets  none  of  these  requirements.  From 
anything  which  is  here  presented,  no  judge 
would  be  presumed  to  understand  that  the 
specific  objection  made  to  any  one  of  his  find-  [•■•J 
ings  was,  that  no  evidence  whatever  had  been 
introduced  to  prove  it;  or  to  one  of  his  refusals, 
that  the  fact  refused  was  material  and  had 
been  conclusively  shown  by  uncontradicted 
testimony.   No  ground  whatever  is  stated  for 
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any  one  o*  all  the  exceptions  that  have  been 
taken.  To  entitle  the  appellants  to  be  heard 
here  upon  any  such  objections  as  they  now 
make  to  the  findings,  they  should  have  stated 
to  the  court  that  they  considered  the  facts 
refused  material  to  the  determination  of  the 
cause,  and  that  such  facts  were  conclusively 
proven  by  uncontradicted  evidence.  Under 
such  circumstances,  it  might  have  been  per- 
missible to  except  to  the  refusal  and  present 
the  exception  by  a  bill  of  exceptions,  which 
should  contain  so  much  of  the  testimony  as  was 
necessary  to  show  that  the  fact  as  claimed  had 
been  conclusively  proven.  And  so  if  the  excep- 
tion is  as  to  facts  that  are  found,  it  should  be 
stated  that  it  was. because  there  was  no  evi- 
dence to  support  them,  and  then  so  much  of 
the  testimony  as  was  necessary  to  establish  this 
ground  of  complaint,  which  might  under  some 
circumstances  include  the  whole,  should  be  in- 
corporated into  the  bill  of  exceptions.  In  this 
way  the  court  below  would  be  fairly  advised  of 
the  nature  of  the  complaint  that  was  made  in 
time  to  correct  its  error,  if  satisfied  one  had 
been  committed,  or  to  put  into  the  bill  of  ex- 
ceptions all  it  considered  material  for  the  sup- 
port of  the  rulings. 

From  this  it  is  apparent  we  cannot  on  this 
appeal  consider  any  or  the  rulings  below  which 
have  been  presented  by  the  bill  of  exceptions. 

8.  As  to  the  sufficiency  of  the  facts  found  to 
support  the  decree: 

Upon  this  branch  of  the  case  we  have  had  no 
more  difficulty  than  upon  the  others.  The  case 
made,  may  be  generally  stated  as  follows  : 

The  libelants,  being  about  to  engage  in  the 
business  of  transporting  fresh  beef  by  the  use 
of  a  newly  patented  process,  applied  to  the 
claimants  for  a  charter  of  their  steamer  for  six 
months,  to  be  put  into  that  trade.  The  claim- 
ants knew  for  what  business  the  vessel  was  en- 
gaged, and  the  libelants  knew  that  she  was  fur- 
nished with  a  tubular  boiler.  Such  boilers  are 
liable  to  leak,  but  that  does  not  necessarily  in- 
terfere with  their  capacity  or  fitness  for  the 
purposes  of  navigation.  The  charter-party  con- 
(3911  tained  this  clause  : 

'*  First.  The  said  party  of  the  first  part  (the 
claimants)  agrees,  the  said  vessel,  in  ana  during 
the  said  voyage,  shall  be  kept  tight,  stanch, 
well  fitted,  tackled  and  provided  with  every 
requisite  for  such  a  voyage." 

No  mention  was  made  in  the  charter,  of  the 
special  business  in  which  the  vessel  was  to  be 
engaged.  She  was  chartered  generally  for  six 
months  to  run  between  Philadelphia  and  New 
York  and  Galveston,  or  any  intermediate  safe 
port  in  the  United  States,  or  any  foreign  port 
not  prohibited  by  the  insurance.  The  only 
complaint  made  as  to  her  seaworthiness,  is  in 
respect  to  her  boiler,  and  about  this  it  is  found 
that  though  to  some  extent  leaking,  as  boilers 
of  that  class  are  liable  to  be,  it  was  still  efficient 
and  seaworthy.  The  libelants  fitted  the  vessel 
with  the  necessary  apparatus  for  the  use  of 
their  patented  process,  and  with  a  full  knowl- 
edge that  her  boiler  was  apt  to  leak,  put  a 
cargo  of  fresh  beef  on  board  to  be  taken  from 
Galveston  to  Philadelphia.  The  vessel  was 
twenty-three  days  in  making  that  voyage  in- 
stead of  fourteen,  which  was  the  usual  time  of 
well  equipped  steamers.  The  beef  was  spoiled 
before  it  got  to  Philadelphia,  but  it  is  expressly 
See  15  Otto. 


found  that  this  was  because  of  the  defective 
construction  and  working  of  the  refrigerating 
room,  and  the  apparatus  and  machinery  con- 
nected therewith,  for  which  the  claimants  were 
in  no  respect  responsible. 

Upon  these  facts  the  court  below  dismissed 
the  libel,  which  we  think  was  clearly  right. 
That  the  vessel  was,  in  fact,  seaworthy  is  set- 
tled by  the  findings.  All  the  claimants  cov- 
enanted for,  was  that  she  was  provided  with 
every  requisite  for  safe  navigation.  While  they 
knew  that  her  charterers  intended  to  use  her  in 
connection  with  their  contemplated  business,  it 
is  neither  found  nor  insisted:  that  any  higher 
degree  of  seaworthiness  was  required  for  that 
kind  of  transportation  than  any  other;  much 
less  that  the  claimants  knew  it.  Under  these 
circumstances,  the  language  of  the  charter- 
party  is  to  be  construed  only  as  an  agreement 
that  the  vessel  was  seaworthy  for  the  purpose 
of  navigating  such  a  voyage  as  she  was  char-  ,  3«21 
tered  to  make,  without  any  regard  to  what  she  1  1 
was  to  carry.  The  claimants  did  not  contract 
that  their  vessel  was  in  a  condition  to  make  her 
voyages  in  any  particular  time,  but  only  to 
make  them  safely.  They  were  not  applied  to 
for  a  vessel  suitable  for  carrying  fresh  beef,  but 
for  one  suitable  for  navigation  generally  be- 
tween the  designated  ports  and  places.  Such  a 
vessel, according  to  the  findings,  they  got.  It  was 
their  fault  alone  if  they  did  not  apply  for  what 
they  wanted.  They  took  all  the  risks  of  the  un- 
dertaking, except  such  as  arose  from  the  gen- 
eral unseaworthiness  of  the  vessel  when  she 
was  delivered  into  their  possession,  for  after 
they  got  her  she  was  to  be  subject  to  their  en- 
tire control  within  the  terms  of  the  charter.  If 
repairs  were  necessary  to  keep  her  in  a  sea- 
worthy condition,  while  under  the  charter  the 
claimants  might  be  chargeable  with  the  expense 
of  making  them,  it  would  be  the  duty  of  the 
charterers  to  see  that  they  were  made,  or  to  no- 
tify the  claimants  of  what  was  required.  The 
provision  that  the  claimants  were  to  nominate 
and  the  charterers  appoint  the  engineer,  and 
that  the  appointment  of  the  captain  by  the 
charterers,  should  be  subject  to  the  approval  of 
the  claimants,  did  not  affect  the  relation  of  the 
parties  in  this  particular.  Delays  growing  out 
of  derangement  in  the  machinery  were  to  be 
deducted  from  the  charter  time,  and  the  pay 
for  the  use  of  the  vessel  correspondingly  re- 
duced, but  beyond  that  the  owners  were  not  to 
be  Dound  if  the  vessel  was  actually  seaworthy 
when  delivered  into  the  possession  of  the  char- 
terers under  the  charter. 

The  decree  of  the  Circuit  Court  it  affirmed. 

Trueoopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 
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CITY  OF  HANNIBAL,  Flf.  inBrr,        [408  J 
v. 

THOMAS  FAUNTLEBOY. 

(See  8.  C,  16  Otto,  40MB.) 

Evidence  of  election  proceeding*  of  city  council 
— ratification — taxpayer*. 

1.  In  order  to  show  that  a  subscription  to  railroad 
stock  and  the  issue  of  bonds  by  a  city  was  ratified  by 
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a  majority  of  its  taxpayers,  the  poll-books  of  an 
election  held  for  that  purpose,  authenticated  by  the 
certificate  of  the  Judges  and  clerks  of  the  election, 
are  admissible  in  evidence. 

2.  Proceedings  of  the  city  council,  showing  the 
result  of  such  election  reported  to  it,  and  its  reso- 
lution instructing  the  mayor  to  issue  the  bonds,  are 
also  admissible  to  prove  the  same  point. 

a  Such  proof,  together  with  proof  that  the  city 
bad  admitted  its  liability  upon  these  bonds  by  mak- 
ing arrangements  for  the  payment  of  coupons  as 
they  fell  due,  receiving  them  In  payment  of  taxes, 
otc,  is  sufficient  to  show  a  ratification  of  the  sub- 
scription by  a  vote  of  a  majority  of  taxpayers  at  an 
election  called  and  held  for  that  purpose. 

4-  The  plaintiff  need  not  show  that  the  persons 
voting  to  ratify  the  stock  subscription  were  all  tax- 
payers and  entitled  by  law  to  vote. 

[No.  251.] 

Argued  Mar.  28,  1882.   Decided  Apr.  17,  1882. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Messrs.  J.  M.  Krutn  and  Cheater  ELKrum, 
for  plaintiff  in  error. 

Messrs.  Janes  Grant  and  Whit.  M.  Grant, 
for  defendant  in  error. 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  brought  by  the  defendant 
in  error,  a  citizen  of  Virginia,  against  the  City 
14091  of  Hannibal,  a  municipal  Corporation  of  Mis- 
1  J  souri,  to  recover  the  amount  of  principal  and 
interest  alleged  to  be  due  on  certain  municipal 
bonds  and  coupons.  The  bonds  are  dated  April 
1,  1858,  for  $1,000  each,  and  are  payable  twenty 
years  after  date  to  A.  O.  Nash,  Auditor  of  said 
City,  or  bearer,  at  the  American  Exchange 
Bank,  New  York,  for  value  received,  without 
defalcation,  with  interest  at  the  rate  of  ten  per 
centum  per  annum,  payable  semi-annually,  on 
the  first  day  of  October  and  April  in  each  year, 
upon  presentation  of  the  annexed  coupons  sev- 
erally, until  the  payment  of  the  principal  sum. 
The  bonds  purport  on  their  face  to  have  been 
issued  to  pay  calls  on  subscription  for  stock  in 
the  Pike  County  Railroad,  Illinois.  They  con- 
tain no  other  recitals.  They  were  issued,  it  is 
claimed,  under  the  authority  of  an  Act  of  the 
Legislature  of  Missouri,  passed  February  27, 
1857,  to  amend  the  charter  of  the  City  of  Han- 
nibal, the  3d  section  of  which  reads  as  follows: 

"Sec.  8.  Sold  city  council  shall  have  power 
to  subscribe  for  and  take  stock  in  any  railroad 
terminating  at  the  City  of  Hannibal  or  upon  the 
bank  of  the  Mississippi  River  opposite  to  said 
City  in  the  State  of  Illinois.  But  before  such 
subscription  shall  be  valid,  it  shall  be  ratified  by 
a  majority  of  the  taxpayers,  at  a  poll  to  be 
opened  for  that  purpose." 

The  2d  section  of  the  same  Act  provided  that 
"  Said  council  shall  also  have  power  to  borrow 
on  the  credit  of  the  City  and  to  pledge  the  rev- 
enues and  public  property  for  the  payment 
thereof;  but  a  greater  rate  of  interest  than  ten 
per  cent  shall  not  be  paid  on  any  sum  borrowed, 
unless  two  thirds  of  the  qualified  voters  of  said 
City,  at  polls  to  be  opened  for  that  purpose, 
shall  instruct  the  payment  of  a  greater  rate." 

It  is,  therefore,  not  denied  that  the  bonds  are 
binding  obligations  upon  the  municipal  corpo- 
ration, provided  the  subscription  to  the  stock  of 
the  Pike  County  Railroad,  in  payment  of  which 
they  were  issued,  was  lawfully  made;  and  no 
question  is  made  as  to  the  validity  of  this  sub- 
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scription,  except  that  it  was  not  ratified,  as  is 
claimed,  by  a  majority  of  the  taxpayers,  in  ac- 
cordance with  the  provisions  of  the  3d  section  of 
the  amended  charter. 

It  appears  that,  at  a  called  meeting  of  the  City  [410] 
Council  of  the  City  of  Hannibal,  held  on  Oc- 
tober 22, 1857,  an  ordinance  was  duly  passed  au- 
thorizing and  directing  the  subscription  of 
$100,000  stock  in  the  Pike  County  Railroad,  as 
follows: 

"  Be  it  ordained  by  the  City  Council  of  the 
City  of  Hannibal,  as  follows: 

Sec.  1.  That  the  Mayor  of  the  City  of  Han- 
nibal be  and  is  hereby  authorized  and  directed 
to  subscribe  for  and  take  for  the  City  of  Han- 
nibal, $100,000  stock  in  the  Pike  County  Rail- 
road, having  its  western  terminus  on  the  bank 
of  the  Mississippi  River,  at  a  point  in  the  State 
of  Illinois  opposite  the  City  of  Hannibal,  with- 
in a  one  half  mile  of  the  western  terminus  of 
the  Sag  City  Plank  Road;  said  stock  to  be  paid 
for  in  the  bonds  of  the  City  of  Hannibal  at  their 
par  value,  which  bonds  are  to  be  made  payable 
not  exceeding  twenty  years  from  the  date  of 
their  issue,  and  are  to  bear  ten  per  cent  interest 
per  annum,  payable  semi-annually. 

Sec.  2.  That  the  mayor  be  and  is  hereby  di- 
rected to  cause  a  poll  to  be  opened  in  said  City  ■ 
of  Hannibal,  for  the  purpose  of  obtaining  the 
ratification  of  the  foregoing  said  subscription 
of  $100,000  stock  in  said  Pike  County  Railroad 
by  the  taxpayers  of  said  City  of  Hannibal,  in 
accordance  with  the  provisions  contained  in  the 
3d  section  of  an  Act  passed  by  the  General  As- 
sembly of  the  State  of  Missouri,  entitled  '  An 
Act  to  Amend  the  Charter  of  the  City  of  Han- 
nibal,' approved  February  27, 1857. 

Sec.  8.  This  Ordinance  to  take  effect  from 
and  after  its  passage." 

On  the  trial  of  the  cause  in  the  circuit  court, 
the  plaintiff,  recognizing  his  obligation  to  prove 
affirmatively  that  the  bonds  in  question  had 
been  issued  under  the  authority  of  the  law,  in- 
troduced in  evidence  the  poll  books  of  an  elec- 
tion held  at  voting  places  in  the  three  wards  of 
the  City  of  Hannibal  on  the  first  Monday,  the 
2d  day,  of  November,  1857,  for  the  purpose  of 
electing  a  mayor,  marshal,  recorder  ana  attor- 
ney for  said  City,  three  councilmen  for  each 
ward,  and  for  the  ratification  of  the  subscrip- 
tion of  tlOO.OOO  of  stock  in  the  Pike  County 
Railroad .  These  poll-books  contain  the  name  of 
every  voter,  with  a  record  of  his  vote,  whether 
for  or  against  ratification,  and  are  authenticated 
by  the  certificate  of  the  judges  and  clerks  of  the 
election,  stating  the  result  and  specifying  in 
their  return,  under  the  head  "For  ratifying  the  I*1 1 1 
subscription  of  $100,000  stock  in  Pike  Co., 
Railroad,"  the  number  of  votes  cast  in  favor  of 
and  against  the  ratification.  The  result,  as. 
shown' by  these  poll-books,  in  the  aggregate, 
was  *,hat  three  hundred  and  sixteen  votes  were 
cast  In  favor  of,  and  thirty-two  against  the  rati- 
fication. At  a  called  meeting  of  the  City  Coun- 
cil of  the  City  of  Hannibal,  on  November  4, 
1857,  it  is  recorded,  that  the  clerk  read  to  the 
city  council  the  certificate  of  the  mayor  and 
one  judge  of  the  election  from  each  ward  in  the 
City,  whereby  it  was  shown  to  the  satisfaction 
of  the  council  that  at  the  municipal  election 
held  in  the  several  wards  on  Monday,  Novem- 
ber 2,  1857,  certain  persons  named  therein,  had 
been  duly  elected  to  the  several  offices  therein 
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specified ,  and  thereupon  it  was  resolved  that  cer- 
tificates be  made  out  and  delivered  to  the  officers 
elect,  and  at  the  conclusion  of  the  entry  upon  the 
record  there  is  the  statement:  "For  ratification, 
three  hundred  and  sixteen  votes;  against  thirty- 
two  votes." 

At  a  regular  meeting  of  the  city  council  on 
December  7,  1867,  it  is  recorded,  that,  "On 
motion  of  Mr.  Dowling,  resolved,  that  the 
mayor  be,  and  he  is  hereby  authorized  and  in- 
structed to  issue  the  bonds  of  the  City  to  the  Pike 
County  Railroad, in  accordance  with  calls  on  the 
capital  stock  made  by  order  of  the  board  of  di- 
rectors, and  in  pursuance  of  an  ordinance  ap- 
proved October  22d.  1857." 

The  stock  subscribed  for  was  duly  issued  to 
the  City  of  Hannibal,  and  is  still  held  by  it;  and 
the  Corporation  has  continuously  exercised  the 
privileges  of  a  stockholder,  though  it  is  admit- 
ted that  the  stock  has  no  pecuniary  value. 

It  was  also  proven  that  m  various  ways,  prior 
to  the  institution  of  this  suit,  the  City  of  Han- 
nibal had  admitted  its  1  iability -upon  these  bonds 
by  making  arrangements  for  the  payment  of 
coupons  as  they  fell  due,  receiving  them  in 
payment  of  taxes  due  to  it,  permitting  judg- 
ment to  be  rendered  against  it  on  account  of 
unpaid  coupons,  once  by  consent  and  once  by 
default;  but  to  the  whole  evidence  on  the  part 
of  the  plaintiff  below,  it  was  objected  by  the 

{>laintiff  in  error  that  it  was  insufficient  to  estab- 
ish  the  liability  of  the  City,  because  it  failed  to 
show  a  ratification  of  the  subscription  to  the 
stock  of  the  railroad  company  by  a  vote  of  a 
majority  of  taxpayers  at  an  election  called  and 
held  for  that  purpose. 
The  answer  to  this  objection,  however,  is 
[4 IS]  found  in  the  provisions  of  article  1,  section  10, 
of  the  charter  of  1851,  of  the  City  of  Hannibal, 
Laws  of  Missouri,  1851,  p.  827,  admitted  to  have 
been  in  force  at  the  time,  which  defined  the 
qualification  of  voters  as  follows: 

"  Sec.  10.  All  free,  white,  male  citizens, 
who  have  arrived  at  the  full  age  of  twenty-one 
years,  and  who  shall  be  entitled  to  vote  for  state 
officers,  and  who  shall  have  resided  within  the 
city  limits  at  least  six  months  next  preceding 
any  election  and,  moreover,  who  shall  have  paid 
a  city  tax  or  any  city  license  according  to  ordi- 
nance, shall  be  eligible  and  entitled  to  vote  at 
8ny  ward  or  city  election  for  officers  of  the 
City." 

It  thus  appears  that  no  person  could  lawfully 
vote  at  the  election  held  November  2, 1857,  for 
city  officers,  except  taxpayers;  and  assuming 
that  the  list  of  names  contained  in  the  poll 
books  as  having  voted  for  or  against  the  ratifi- 
cation of  the  subscription  to  the  stock  in  the 
Pike  County  Railroad, are  those  of  the  same  per- 
sons who  voted  for  city  officers,  it  follows  that 
they  must  all  have  been  taxpayers,  on  the  pre- 
sumption, which  certainly  must  be  applied,  that 
they  were  all  legally  entitled  to  vote. 

It  is  argued  that  the  Legislature  used  the 
word  "  taxpayers  "  in  the  3d  section  of  the  Act 
of  1857,  in  a  sense  designedly  differing  from  that 
of  "  qualified  voters,"  in  the  2d  section,  who 
are  to  decide  upon  the  question  of  the  rate  of  in- 
terest on  money  borrowed  in  excess  of  the  ten 
per  cent  per  annum.  We  see  no  evidence,  how- 
ever, of  such  an  intention.  On  the  contrary, 
that  supposition  would  necessitate  the  condu- 
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sion  that  by  the  word  "  taxpayers,"  the  Legis- 
lature meant  to  include  persons  not  otherwise 
qualified  to  vote,  for  example:  not  free,  white, 
male  citizens — minors, women,  married  and  un- 
married and  non-residents.  The  reasonable  in- 
terpretation is,  that  the  question  of  ratifying  the 
subscription  should  be  submitted  to  the  vote  of 
the  taxpayers  of  the  City,  having  the  qualifica- 
tion otherwise  of  lawful  voters;  and  this  in- 
cluded, as  we  have  seen,  all  the  qualified  voters 
of  the  City. 

To  allow  the  present  objection  to  prevail, 
would  require  the  holder  of  these  bonds,  not  ...«, 
only  to  show  that  the  persons  voting  to  ratify  l*1'*J 
the  stock  subscription  were  all  taxpayers,  but 
also,  that  they  had  all  the  other  requisite  quali- 
fications of  persons  entitled  by  law  to  vote.  In 
our  opinion,  the  law  imposes  no  such  unreason- 
able burden  upon  the  owner  of  such  bonds.  He  is 
bound  to  show,  in  the  absence  of  recitals  that  pre- 
vent its  denial,  that  the  Corporation  issued  them, 
in  the  exercise  of  a  power  conferred  by  law; 
and  where  that  can  arise  only  in  consequence  of 
the  performance  of  a  condition  precedent,  such 
as  the  result  of  an  election  by  a  public  vote.he  has 
the  burden  of  proof  to  show  the  fact.  That  fact, 
as  in  the  present  case,  is  fully  proven  by  an  exhi- 
bition of  the  record, which  shows  on,  its  face  the 
result  claimed.  He  is  not  bound  to  sustain  the 
truth  of  the  record,  as  if  it  were  the  case  of  a 
contested  election,  and  prove  that  the  majority, 
on  the  existence  of  which  his  rights  rest,  con- 
sisted of  persons,  all  of  whom  possessed  the 
qualification  of  voters.  Whether  each  voter 
was  lawfully  such,  was  a  question  in  the  first 
place,  in  the  present  case,  for  the  judges  of  the 
election  who  were  appointed  under  the  law,  for 
the  express  purpose  of  receiving  and  deciding 
upon  their  votes;  and  in  the  second  place,  for 
the  city  council  to  whom  the  official  return  oi 
the  election  and  of  its  result  was  made,  as  rc- 

r'red,  and  who  were  authorized  to  act  upon 
t  result  as  certified  to  and  verified  by  them- 
selves, in  the  very  matter  of  consummating  the 
subscription,  which  was  the  subject  of  the  vote. 
It  would  be  impracticable  for  any  purchaser  of 
the  bond,  put  on  inquiry,  as  to  the  authority  of 
the  city  council  to  make  the  issue  of  the  bonds 
in  question,  to  make  inquisition  into  the  facts 
of  the  election,  beyond  these  returns  and  rec- 
ords; and  it  is  but  reasonable  to  permit  him 
safely  to  rest  his  rights  upon  them,  as  they  ap- 
pear. They  show  the  fact,  that  the  subscrip- 
tion to  the  railroad  stock  was  ratified  by  a  ma- 
jority ol  the  voters,  presumed  to  be  qualified  to 
vote,  because  permitted  by  the  authorities  con- 
trolling the  election,  to  do  so,  at  an  election 
held  for  the  purpose,  among  other  things,  of 
deciding  that  question;  and  that  fact  constitutes 
the  condition  on  which  the  authority  to  issue 
the  bonds,  by  law  depends,  and  is  the  guaranty 
of  their  validity. 

We  find  no  error,  therefore,  in  the  judgment  of 
the  Cn  cuit  Court  and  it  u,  accordingly,  affirmed. 

True  copy.  Test:  _ 
James  H.  MoKetmey,  Clerk,  Sup.  Court,  TJ.  8. 
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CHARLES  GUIDET,  Appl., 
t. 

CITY  OP  BROOKLYN. 

(See  8.  C,  16  Otto.  560-568.) 

Void  patent. 

Re-issued  letters  patent  No.  4108,  bearing  date 
August  28, 1870,  granted  to  Charles  Quidet  for  mak- 
ing stone  pavement,  are  void  for  want  of  novelty. 
[No.  881.1 

Argued  Mar.  17,  1882.  Decided  Apr.  17,  188X. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New- 
York. 

This  action  was  brought  in  the  court  below, 
by  the  appellant  against  the  appellee,  for  the  al- 
leged infringement  of  re-issued  letters  patent, 
No.  4106,  issued  to  the  said  appellant,  August 
23,  1870.  for  an  improvement  in  stone  pave- 
ments, the  original  letters  patent  having  been 
dated  January  12,  1860.  The  court  below  en- 
tered a  decree  dismissing  the  bill,  and  the  com- 
plainant appealed  to  this  court. 

The  easels  stated  in  the  opinion. 

Mr.  George  Harding*  for  appellant. 

Messrs.  George  Oxford  and  William  C.  De- 
Witt,  f  of  appellees. 

Mr.  Chief  Justice  Wavite  delivered  the  opin- 
ion of  the  court: 

The  invention  of  Guidet  covered  by  his  re-Is- 
sued patent,  may  fairly  be  stated  thus:  "  Take 
atone  blocks  in  the  form  of  parallelopipeds, with 
the  ends  sufficiently  smooth,  and  the  sides  suf- 
ficiently rough,  and  put  them  together  in  a 
street  pavement  so  that  the  ends  will  be  paral- 
lel to  the  street,  and  the  sides  at  right  angles." 
How  large  the  blocks  should  be  how  smooth 
the  ends,  or  how  rough  the  sides,  is  nowhere 
stated.  All  that  has  been  left  to  the  judgment 
and  skill  of  him  who  does  the  work. 

The  evidence  leaves  no  doubt  whatever  in  our 
minds  that  pavements  made  of  blocks  of  stone 
broken  into  the  general  form  of  parallelopipeds, 
and  set  on  edge  with  their  ends  parallel  to  the 
street  and  their  sides  across  it,  were  in  use  long 
before  the  date  of  Guidet's  invention.  This  is 
conceded,  in  fact,  both  in  the  original  patent 
and  the  re-issue;  for  in  the  original  it  is  said  "Ido 
not  claim  broadly  as  my  invention,  a  pavement 
composed  of  blocks  made  in  the  form  of  par- 
allelopipeds"; and  in  the  re-issue,  "I  am  aware 
that  pavements  have  been  produced  of  blocks 
made  in  the  form  of  parallelopipeds."  The  diffi- 
culty had  been,  undoubtedly,  that  the  spaces  be- 
tween the  sides  of  the  blocks,  in  ordinary  use  be- 
fore Guidet's  invention  were  not  sufficient  to  fur- 
nish a  firm  foothold  for  draught  animals,  espe- 
cially after  the  surfaces  had  been  worn  smooth. 
How  to  remedy  this  defect  was  the  problem  to  be 
solved.  Formerly  it  had  been  done,  as  is  said  in 
the  re-issued  patent,  by  interposing  between  the 
adjoining  blocks  thin  strips  of  wood  or  stone. 
As  a  substitute  for  this,  Quidet  chamfered  the 
edges  of  the  broad  sides,  and  thus  got  the  ad- 
vantage of  placing  the  blocks  close  against  each 
other  and  keeping  the  pavement  firm,  while  he 
secured  on  the  surface  the  necessary  open  joint 
to  furnish  a  good  foothold.  That,  as  it  seems 
to  us,  was  all  there  was  of  his  invention,  and 
we  are  by  no  means  inclined  to  hold  it  was 
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not  patentable  to  him.  He  took  the  block  of 
stone  in  ordinary  use,  and  by  substituting  the 
chamfered  edge  on  the  broad  side  for  the  nar- 
row strip  of  wood  or  stone,  got  the  space  that 
was  needed  for  the  joint,  and  solidified  the 
pavement  by  bringing  the  stones  that  furnisht 
the  surface,  which  was  to  be  used  for  trave\, 
firmly  together. 

But  after  he  got  his  patent  he  seems  to  have 
found  that  by  selecting  blocks  sufficiently 
rough  on  their  sides,  the  joints  could  be  made 
open  enough  for  all  practical  purposes  without  {552 
chamfering,  and  so  in  his  re-issue  he  abandoned 
that  feature  of  his  patent,  and  claimed  for  rough 
side  surfaces  only.  In  this  way,  as  it  seems  to 
us,  he  left  the  field  of  invention  and  entered 
that  of  mechanical  skill  only.  Pavements  of 
stone,  in  the  form  of  parallelopipeds,  being  con 
fessedly  old,  he  has  really  done  no  more  than 
suggest  the  best  kind  of  stone  to  be  used  in  that 
way.  The  pavements  in  Rochester  and  Buf- 
falo, which  it  is  agreed  antedated  his  invention, 
were  laid  in  all  substantial  respects  like  his.  The 
quality  of  the  stone  was  different,  and  the  side 
surfaces  were  comparatively  smoother  than  his, 
though  to  some  extent  they  were  rough.  He, 
as  has  already  been  seen,  does  not  say  what  de- 
gree of  roughness  is  required.  The  effect  of 
his  specification  and  claim  is,  that  if  blocks  art 
selected  with  their  sides  rough  enough,  joints 
can  be  made  that  will  furnish  a  suitable  foot- 
hold without  the  use  of  strips,  and  without 
chamfering.  It  is  true,  that  in  Rochester  and 
Buffalo  sand  may  have  been  used  to  some  ex- 
tent to  keep  the  blocks  apart,  but  that  was  only 
another  way  of  doing  what  it  is  agreed  had 
been  done  before.  What  Guidet  did  was  to 
show  that  if  stone  were  used  with  rougher  aide 
surfaces  than  those  found  in  the  old  pavements, 
all  artificial  means  of  keeping  the  transverse 
joints  open  might  be  abandoned,  and  the  requi- 
site surface  secured.  This  was  simply  carrying 
forward  the  old  idea,  and  doing  what  had  been 
done  before  in  substantially  the  same  way,.but 
with  better  results.  The  change  was  only  in 
degree  and,consequently,  not  patentable.  Clear 
ly  the  re-Issued  patent  cannot  be  sustained. 

The  decree  it  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


NEW  YORK  GUARANTY  AND  INDEM- 
NITY COMPANY,  Plff.  in  Err., 
v. 

BOARD    OP   LIQUIDATION    OP  THE 
STATE  OP  LOUISIANA. 

(See  8.  C,  15  Otto,  628-825.) 

Louisiana  Act— invalid  state  bond — compromise. 

L  The  Louisiana  Act  No.  11,  of  1875,  prohibiting 
the  Board  of  Liquidation  from  funding,  under  Art 
No.  3,  of  1874,  questionable  and  doubtful  obligation* 
of  the  State,  is  not  in  violation  of  the  Const!  t utioo 
of  the  United  States  aa  impairing  the  contracts  of 
the  State. 

2.  The  bona  fide  holder  of  an  invalid  state  bond  is 
not  entitled  to  the  benefit  of  a  scheme  of  compro- 
mise which  the  State  offers  to  the  holders  of  Its  se- 
curities that  are  valid  in  the  hands  of  the  first 
taker. 
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a  The  State  has  the  right  to  say.  when  It  proposes 
m  scheme  for  the  compromise  or  its  debts,  what 
creditors  shall  be  included. 

[No.  288.] 

Argued  Mar.  SI,  188t.   Decided  Apr.  17,  1882. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

The  case  is  stated  by  the  court. 

Messrs.  William  W.  Howe,  John  H.  Ken- 
nard,  William  A.  Butler,  T.  K  SHllman, 
and  T.  H.  Hubbard,  for  plaintiff  in  error. 

Meters.  James  Linjran,  Gustavo  A. 
Breauz,  and  John  McBnery,  for  defendant  in 
error. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
[623]  }on  0f  ^5  court: 

This  is  a  writ  of  error  to  the  Supreme  Court  of 
Louisiana,  and  the  federal  question  rests  on  the 
following  facts: 

On  the  8th  of  March,  1869,  the  General  As- 
sembly of  the  State  passed  Act  No.  116,  of 
1869,  to  authorize  an  issue  of  negotiable  state 
bonds  to  aid  in  the  construction  of  the  Missis- 
sippi and  Mexican  Gulf  Ship  Canal.  Special 
provision  was  made  in  the  Act,  for  taxation,  to 
meet  any  liability  that  might  be  incurred  in  this 
way.  Bonds  to  the  amount  of  $480,000  were  put 
out,  purporting  on  their  face  to  have  been  is- 
sued under  the  authority  thus  granted,  and  t'le 
New  York  Guaranty  and  Indemnity  Company, 
for  all  that  appears  to  the  contrary,  became  the 
bona  fide  holder  of  $250,000  of  this  amount 

On  the  24th  of  January,  1874,  Act  No.  8,  of 

1874,  was  passed  to  provide  for  funding  the  ob- 
ligations of  the  State  by  an  issue,  if  necessary, 
of  $15,000,000  of  "Consolidated  bonds  of  the 
State  of  Louisiana."  To  accomplish  this  a 
"Board  of  Liquidation"  was  created,  with  pow- 
er to  execute  the  new  bonds  and  exchange  them 
for  old  at  the  rate  of  sixty  cents  of  the  new  for 
$1  of  the  old.  If  the  Board  rejected  any  bond 
offered  for  exchange,  the  holder  could  apply  by 
petition  to  some  proper  court  for  relief,  and  if 
on  that  petition  final  judgment  should  be  ren- 
dered in  his  favor  against  the  Board,  he  would 
be  entitled,  on  giving  up  his  old  bond,  to  get 
one  of  the  new  on  the  terms  proposed. 

On  the  14th  of  March,  in  the  same  year,  1874, 
Act  No.  55,  of  1874,  was  passed,  which  purport- 
ed to  prohibit  all  state  officers  from  levying  or 
collecting  any  tax  to  pay  the  principal  or  inter- 
est falling  due  after  January  1,  1874,  of  any  of 
the  state  debt,  unless  such  levy  and  collection 
was  specially  authorized  by  some  law  of  the 
State  subsequently  adopted,  and  also  prohibit- 
ing thesettinjr.  apart  of  anyfundsin  the  Treasury 
for  any  such  payment.  The  same  law  purport- 
ed  to  take  away  from  the  courts  of  the  State  all 
power  or  jurisdiction  to  arrest  or  impede  its  op- 
eration by  mandamus,  injunction  or  otherwise. 

On  the  17th  of  March,  1875,  Act  No.  11,  of 

1875,  was  passed,  to  prohibit  the  Board  of  Liq- 
uidation from  funding,  under  Act  No.  8,  of 
1374,  questionable  and  doubtful  obligations  of 
the  State,  "  Until  said  bonds  *  *  * 
shall  first,  by  final  decree  of  the  Supreme  Court 
of  the  State  of  Louisiana,  have  been  declared  le- 
gal and  valid  obligations  against  the  State  of 
Louisiana,  and  that  the  same  were  issued  in 
strict  conformity  to  law,  and  not  in  violation  of 
the  Constitution  of  this  State  or  of  the  United 
States,  and  for  a  valid  consideration."  In  this 
See  15  Otto. 
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Act  the  bonds  issued  in  aid  of  the  Mississippi 
and  Mexican  Gulf  Ship  Canal  Company  were 
specially  designated  as  questioned  and  of  doubt- 
ful validity. 

After  this  Act  was  passed,  the  Guaranty  ana 
Indemnity  Company  .being  desirous  of  funding 
its  bonds  under  the  provisions  of  Act  No.  8, 
filed  its  petition  in  the  Fifth  District  Court  of 
the  Parish  of  Orleans,  praying  that  the  bonds 
"Be  decreed  to  have  been  issued  in  strict  con- 
formity to  law,  and  not  in  violation  of  the  Con- 
stitution of  this  State  or  of  the  United  States, 
and  that  they  be  declared  legal  and  valid  obliga- 
tions against  the  State  of  Louisiana,  and  issued 
for  a  valid  consideration."  No  other  judgment 
was  asked  than  such  an  one  as  was  necessary 
under  Act  No.  11,  of  1875,  to  secure  the  benefit 
of  Act  No.  8,  of  1874,  the  funding  Act.  This 
petition  got,  in  due  course  of  procedure,  to  the 
Supreme  Court  of  the  State,  and  it  was  there  de- 
cided that  the  suit  thus  begun  was  not  one  for 
the  recovery  of  the  money  due  on  the  bonds,but 
was  rather  in  the  nature  of  an  inquisition  to  de- 
termine whether  the  bonds  in  question  were  of 
the  class  which  the  State  bad  determined  to  in- 
clude in  its  funding  scheme.  For  this  reason 
the  court  held  that,  for  the  purposes  of  such  an 
inquiry,  the  petitioner  occupied  no  better  posi- 
tion as  a  bona  fide  holder  than  he  would  if  he 
had  been  the  first  taker.  Because  of  this  ruling, 
the  present  writ  of  error  has  been  brought. 

This  statement  of  the  case  is  sufficient,  as  we 
think,  to  show  that  the  question  below  was  not 
whether,  in  an  action  against  the  State,  proper- 
ly authorized,  to  recover  the  amount  due  upon 
the  bond,  Act  No.  11  permitted  the  State  to 
prove,  as  against  a  bona  Me  holder,  that  the 
bond  was  invalid,  but  whether  the  bona  fide 
holder  of  an  invalid  bond  was  entitled  to  the 
benefit  of  the  scheme  of  compromise  which  the 
State  had  offered  to  the  holders  of  its  securities 
that  were  valid  in  the  hands  of  the  first  taker. 
Such  being  the  case,  no  obligation  of  the  orig-  [8*51 
inal  contract  has  been  impaired.  Every  legal 
right  which  the  original  taker  acquired  when 
the  bond  was  put  out  still  remains.  The  Guar- 
anty Company  may  enforce  all  such  rights  now 
in  any  appropriate  manner.  All  the  court  be- 
low has  said  is,  that  as  between  the  State  and 
the  first  taker  the  bonds  were  not  valid  obliga- 
tions and  that,  consequently,  they  are  not  en- 
titled to  the  privileges  of  the  funding  laws.  The 
obligation  of  the  State  to  pay  the  bonds  in 
money  to  the  bona  fide  holders  in  accordance 
with  the  original  promise  still  remains.  The 
judgment,  which  has  been  rendered  and  which 
we  are  now  reviewing,  is  no  bar  to  any  proper 
proceeding  for  that  purpose.  The  suit  which 
was  authorized,  and  the  suit  which  was  actually 
begun,  only  related  to  the  right  of  the  holder  to 
come  into  the  compromise  which  the  State  of- 
fered to  certain  classes  of  its  creditors.  The 
judgment  is,  that  the  bonds  do  not  belong  to 
any  of  the  designated  classes.  The  question 
here  is,  not  whether,  if  that  inquiry  were  opeu 
to  us,  we  should  be  of  the  same  opinion,  but. 
whether  the  obligation  the  State  is  under  to  the 
Company  has  been  impaired  by  Act  11,  of 
1875,  as  thus  construed.  We  think  the  State 
had  the  right  to  say,  when  it  proposed  a  scheme 
for  the  compromise  of  its  debts,  what  creditors 
should  be  included.  That,  in  our  opinion,  is 
all  that  has  been  done. 
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It  follow  that  the  federal  question  teat  decided 
right  below,  and  the  Judgment  it,  consequently, 
affirmed. 

True  oopy.  Test: 

James  H.  MoKenner,  Clerk,  Sup.  Court,  jj.  8. 


THE  SWIFT  AND   COURTNEY  AND 
BEECHER  COMPANY,  Appt., 
v. 

UNITED  STATES. 
(See  S.  C.  16  Otto.  flBl-fl9C) 
Commission  on  stamps — construction  of  statute. 

1.  Under  the  Act  of  July  14, 1870,  oh.  266,  proprie- 
tors of  articles  named  In  schedule  C,  who  furnish 
their  own  dies,  are  allowed  ten  per  cent  commission 
on  amount*  over  $800  of  stamps  purchased  by  them. 

2.  The  rule,  which  gives  determining  weight  to 
contemporaneous  construction,  put  upon  a  statute 
by  those  charged  with  its  execution,  applies  only  in 
cases  of  ambiguity  and  doubt. 

3.  It  is  incumbent  on  the  Government,  in  order  to 
deprive  one  of  his  statutory  right,  not  only  to  show 
facta  from  which  an  agreement  to  do  so  may  be  in- 
ferred, but  an  actual  settlement  of  his  claim  based 
upon  such  an  understanding. 

[No.  266.1 

Argued  Apr.  4, 1889.     Decided  Apr.  17,  1882. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 
Mr.  George  H.  Williams,  for  appellant. 
Mr.  Samuel  F.  Phillips,  Solicitor-Gen., 
for  appellee. 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

The  appellant  filed  its  petition  in  the  Court 
of  Claims  for  the  recovery  of  certain  commis- 
[692]  sions,  alleged  to  be  due  to  it  on  purchases  of 
proprietary  stamps  under  the  internal  revenue 
laws. 

It  alleged  that  it  was,  during  the  period 
covered  by  the  transactions  set  out,  the  propri- 
etor, manufacturer  and  vendor  of  friction 
matches;  that,  as  such,  at  the  beginning  of  its 
business,  it  furnished  to  the  Commissioner  of 
Internal  Reveuue  its  own  die  for  stamps,  to  be 
used  especially  for  its  own  proprietary  articles; 
that,  during  said  period,  from  time  to  time, and 
jontinuouslv  on  different  days  of  each  and  ev- 
ery month,  it  sent  to  the  Commissioner  of  Inter- 
nal Revenue  sums  of  money  from  $1,000  to 
$10,000  as  suited  its  convenience,  and  that  said 
commissioner  transmitted  to  it  stamps,  as  it 
needed  and  ordered;  so  that  in  the  account  be- 
tween it  and  the  commissioner  as  to  said  stamps 
the  creditor  side  showed  moneys  received  by 
the  latter  in  certain  sums  and  at  certain  dates, 
but  showed  the  receipt  of  no  sum  less  than 
$1,000,  and  the  debtor  side  of  said  account 
showed  that  stamps  were  sent  by  the  commis- 
sioner to  the  appellant  in  different  sums  and  at 
different  dates,  but  never  in  amounts  less  than 
$1,000. 

It  is  further  averred  that  upon  the  whole 
amount  of  stamps  purchased,  during  the  period 
referred  to.it  was  entitled  to  a  commission  of  ten 
per  centum  in  money  amounting  to  $889,720.40, 
which  the  commissioner  has  refused  to  allow; 
and  has  allowed  in  lieu  thereof  $864,291.27  in 
stamps  at  their  face  value;  insisting  such  to  be 
the  long  established  practice  of  the  office,  to 
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which  he  must  adhere,  till  changed  by  legisla- 
tion or  judicial  decision.  The  appellant,  in  the 
petition,  in  reference  to  this  practice,  avers 
"That  the  allowances  made  to  it  from  time  to- 
time  between  May  6,  1870,  and  December  24, 
1878,  have  been  in  accordance  with  the  uniform 
practice  of  said  Internal  Revenue  Office  from 
its  organization,  but  petitioner  avers  that  at 
different  times  prior  to  1866  protests  were  made 
to  the  Commissioner  of  Internal  Revenue  by 
and  on  behalf  of  the  manufacturers  of  friction 
matches  against  such  a  construction  of  the  stat- 
ute by  him,  by  which  only  ten  per  cent  com- 
missions in  stamps  at  their  face  value  were  al- 
lowed by  him  upon  the  amount  of  money  paid 
by  the  purchasers,  instead  of  ten  per  cent  upon 
the  whole  amount  of  stamps  purchased,  and 
that  such  facts  are  and  have  always  been  known 
to  petitioner." 

It  is  also  averred  that  the  appellant  gave  the 
required  security  for  a  credit  of  sixty  days  upon 
its  purchase  of  stamps,  as  provided  for  in  the 
Internal  Revenue  Act  of  June  80,  1864,  18 
Stat,  at  L.,  295,  which  enacted,  "That  the  Com- 
missioner of  Internal  Revenue  may,  from  time 
to  time,  furnish,  supply  and  deliver  to  any  man- 
ufacturer of  friction  or  other  matches,  cigar 
light  or  wax  tapers,  a  suitable  quantity  of  adhe- 
sive or  other  stamps, such  as  may  be  prescribed 
for  use  in  such  cases, without  prepayment  there- 
for, on  a  credit  not  exceeding  sixty  days,  re- 
quiring in  advance  such  security  as  may  be 
judged  necessary  to  secure  payment  therefor  to 
the  Treasurer  of  the  United  States  within  the 
time  prescribed  for  such  payment." 

The  defendant  filed  a  general  demurrer, 
which  Was  sustained  and  judgment  rendered 
dismissing  the  petition.  To  review  this  judg- 
ment the  present  appeal  has  been  prosecuted. 

The  Act  of  July  1,  1862,  section  102,  to  pro- 
vide internal  revenue,  etc.,  12  Stat,  at  L.,  477, 
authorized  the  Commissioner  of  Internal  Rev- 
enue to  sell  to  and  supply  collectors,  deputy- 
collectors,  postmasters,  stationers  or  any  other 
persons,  at  his  discretion, with  adhesive  stamps, 
upon  the  payment  at  the  time  of  delivery  of  the 
amount  of  duties  said  stamps  represent,  and 
thereupon  to  allow  and  deduct  from  the  aggre- 
gate amount  of  such  stamps  the  sum  of  not  ex- 
ceeding five  per  centum  as  commission,  with 
the  proviso,  "That  any  proprietor  or  proprie- 
tors of  articles  named  in  schedule  C,  who  shall 
furnish  his  or  their  own  die  or  design  for  stamps, 
to  be  used  especially  for  his  or  their  own  pro- 
prietary articles,  shall  be  allowed  the  following 
discount,  namely:  on  amounts  purchased  at  one 
time  of  not  leas  than  $50  nor  more  than  $500, 
five  per  centum;  on  amounts  over  $500,  ten  per 
centum." 

By  the  amendatory  Act  of  March  8, 1868, 12 
Stat,  at  L.,  714,  the  word  "  commission  "  was 
substituted  for  "  discount"  in  this  proviso. 

This  section  as  thus  amended  was  re-enacted 
as  section  161  of  the  Act  of  June  30,  1864,  IS 
Stat,  at  L. ,  294,  and  schedule  C  enlarged  so  as 
to  include  friction  matches.   P.  802. 

The  Act  of  July  14. 1870,  section  4,  16  Stat, 
at  L.,  257,  continued  in  force  the  same  pro  vis- 
ion,  directing  the  proprietors  of  articles  named 
in  schedule  C,  who  shall  furnish  their  own  dies, 
shall  be  allowed  commissions,  on  amounts  over 
$500,  "  ten  per  centum  on  the  whole  amount 
purchased." 
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It  will  be  perceived,  on  examining  this  legis- 
lation, that  while,  in  respect  to  adhesive  stamps 
sold,  other  than  those  to  proprietors  of  articles 
named  in  schedule  C  from  their  own  dies  for 
their  own  use,  the  rate  of  the  commission  to  be 
allowed  to  the  purchaser  shall  not  exceed  five 
per  centum,  but  within  that  limit,  is  subject  to 
the  discretion  of  the  Commissioner  of  Internal 
Revenue ;  while,  in  respect  to  those  of  the  latter 
class,  including  stamps  on  friction  matches,  the 
rate  is  fixed  by  the  statute  itself,  and  in  the  form 
as  expressed  in  the  Act  of  1870,  where  the 
amounts  of  purchases  are  over  $600,  the  com- 
missions are  established  at  ten  per  centum  on  the 
whole  amount  purchased.  So  that,  while  in  the 
sale  of  adhesive  stamps  of  the  former  descrip- 
tion, in  the  exercise  of  his  discretion  as  to  the 
rate,  the  commissioner  might  lawfully  provide 
that  the  commissions  should  be  paid  only  in 
stamps  at  their  face  value ;  yet,  in  the  sale  of 
stamps  to  proprietors  of  friction  matches,  he  was 
not  authorized  to  diminish  the  commission  by 
any  such  regulation  but  was  required  to  allow 
and  pay  ih  money,  ten  per  centum  calculated  on 
the  amount  of  stamps  purchased,  on  all  sales 
exceeding  $500  in  amount 

In  the  present  case  the  appellant  was  allowed 
commissions  not  on  the  whole  amount  of  stamps 
furnished  him  nor  in  money,  but  in  stamps  at 
their  face  value,  calculated  on  the  amount  of 
money  paid  bj  him.  The  difference  between  the 
amounts,  resulting  from  these  two  modes  of 
calculating  and  allowing  commissions,  is  the 
amount  sought  to  be  recovered  by  the  appellant. 

There  is  no  serious  question  raised  as  to  the 
proper  construction  of  the  Internal  Revenue 
Acts  upon  the  point,  it  being  virtually  admitted 
that  the  contention  on  the  part  of  the  appellant 
upon  the  provisions  of  the  statutes  is  correct. 

It  is  met,  however,  in  the  opinion  of  the  Court 
of  Claims,  and  in  argument  on  behalf  of  the 
Government  here,  that  the  contrary  construc- 
tion, to  pay  these  commissions  in  stamp  at  their 
face  value,  has  been  acted  upon  by  the  Commis- 
sioner of  Internal  Revenue  from  the  beginning; 
has  been  acquiesced  in  by  purchasers  and  deal- 
ers ;  and  has  never  been  changed  by  Congress ; 
and  as  an  official  practice  has  thus  acquired  the 
force  of  law ;  or  if  not,  then,  at  least,  it  was  a 
course  of  dealing,  well  known  to  the  appellant, 
and  acquiesced  in,  by  which  it  accepted  stamps 
at  their  face  value  in  payment  of  its  commis- 
sions, which  it  is  not  at  liberty  now  to  open, 
question  and  reverse. 

The  right  construction  of  the  Internal  Rev- 
enue Acts,  upon  the  point  of  the  allowance  of 
commissions  to  dealers  in  proprietary  articles, 
purchasing  stamps  made  from  their  own  dies 
and  for  their  own  use,  is- too  clear  to  bring  the 
case  within  the  first  alternative.  The  rule 
which  gives  determining  weight  to  contempo- 
raneous construction,  put  upon  a  statute,  by 
those  charged  with  its  execution,  applies  only 
in  cases  of  ambiguity  and  doubt.  Edwards  v. 
Darby, \2  Wheat.  ,210;  Smythe  v.Fitke,26  Wall., 
382  [90  U.  8.,  XXIII.,  601;  U.  8.  v.  Moore,  95  U. 
S.,  768  [XXIV.,  5891;  XT.  8.  v.  Pugh,  99  U.  8., 
269  [XXV.,  8231. 

And  we  are  of  opinion  that  the  averments  of 
the  petition,  admitted  by  the  demurrer,  do  not 
bring  it  within  the  operation  of  the  principle  in- 
voked in  the  second  alternative.  The  case  made 
by  the  petition  is  not  that  of  successive  and  lndo- 
See  15  Otto. 


pendent  purchases  of  stamps,  settled  for,  at  the 
time,  when  the  commissions  given  by  the  law 
were  paid  by  the  commissioner,  the  purchaser 
voluntarily  accepting  payment,  not  in  money, 
but  in  other  stamps;  and  new  dealings,  of  the 
same  character,  but  separate  as  to  each  instance, 
had,  afterwards,  upon  the  same  footing  and  by 
mutual  understanding.  On  the  contrary,  the 
business  was  conducted  upon  the  footing  of  a 
running  account.  Money  was  paid  on  account 
of  stamps  furnished  or  to  be  furnished,  in  sums 
differing  in  amount,  but  not  less  in  any  case 
than  $500;  and  stamps  were  supplied  in  varying 
quantities,  as  ordered,  without  reference  to  cor- 
responding and  equivalent  payments  of  cash;  a 
bond  with  satisfactory  security,  in  pursuance  of 
law,  having  been  given  and  accepted,  to  secure 
the  Government  against  loss,  in  consequence  of 
purchases  on  credit.  The  dealing  is,  undoubt- 
edly, evidence  that  the  appellant  was  willing  to 
purchase  stamps,  to  be  paid  for  by  a  credit  in 
account,  in  lieu  of  cash  for  commissions;  but  it 
does  not  prove  that  he  was  willing  to  waive  his 
right  to  a  commission  upon  the  stamps  so  pur- 
chased. And  it  would  be  incumbent  on  the 
Government,  in  order  to  deprive  him  of  his  stat- 
utory  right,  not  only  to  show  facts,  from  which  1 68B  J 
an  agreement  to  do  so  might  be  inferred,  but  an 
actual  settlement  based  upon  such  an  under- 
standing. The  allegations  in  the  petition,  in 
our  opinion,  do  not  constitute  such  a  bar  to  the 
recovery  sought,  and  the  demurrer  interposed 
should  not,  therefore,  have  been  sustained. 

For  (hit  error,  the  judgment  of  the  Court  of 
Claims  it  reverted  and  the  cause  remanded,  for 
further  proceedings  in  accordance  with  lava;  and 
it  it  to  ordered. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Cited-111  U.  8.,  24. 


CRANE  IRON  COMPANY,  Piff.  in  Brr. 


v. 


AMOS  HOAGLAND  bt  al., 
Drainage,  etc.. 


Comrs.  of 


CHARLES  STUART  WURTS  kt  al.,  Piffs. 
in  Err., 
v. 

SAME 

(See  8.  C,  15  Otto  701-708.) 

Writ  of  error  to  State  Court— practice  on— su- 
persedeas. 

1.  Where  a  cause  In  a  State  Court  has  been  ap- 
pealed to  the  Cou  rt  of  Errors  of  the  State  and  there 
affirmed,  and  the  remittitur  sent  to  the  lower  State 
Court,  the  writ  of  error  is  properly  directed  to  the 
latter  court, because  at  that  time  the  record  hac  been 
transmitted  to  it  and  was  then  in  its  possession  ;  but 
at  any  time  before  the  remittitur,  the  writ  may  be 
directed  to  the  state  Court  of  Errors. 

2.  In  those  States  where  the  highest  court  does  not 
have  possession  of  the  record,  and  does  not  render  a 
Judgment,  but  decides  questions  certified  by  the  In- 
ferior courta,  and  merely  issues  a  rescript  directing 
the  latter  what  judgment  to  render,  the  case  w-uld, 
perhaps,  be  different. 

8.  where  the  final  Judgment  was  rendered  on  July 

51881.  being  the  Judgment  rendered  by  the  Court 
Errors,  and  the  writ  of  error  was  not  issued  and 
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•erred  until  the  28th  of  October,  more  than  sixty 
days  thereafter,  It  was  too  late  to  operate  as  a  «u- 
jttnedeat. 

[Nos.  1217, 1218.1 
Submitted  Apr.  10, 188t.  Decided  Apr.  17, 188t. 

TN  ERROR  to  the  Supreme  Court  of  the  State 
J.  of  New  Jersey. 
On  motion. 

The  case  is  sufficiently  stated  by  the  court. 
Mr.  Jehiel  O.  Shipmavn,  for  plaintiff  in 
error. 

Mr.  Justice  Eradley  delivered  the  opinion 
of  the  court: 

The  controversy  in  these  cases  arose  out  of  an 
assessment  of  benefits  for  the  drainage  of  lands 
in  New  Jersey.  It  was  decided  by  the  Supreme 
Court  of  that  State  December  1,  1880.  The 
Court  of  Errors  and  Appeals  affirmed  the  judg- 
ment on  the  18th  of  July,  1881,  and  the  record 
was  remitted  August  31,  1881.  On  receiving 
the  remittitur  on  that  day,  the  Supreme  Court 
entered  a  rule  ordering  it  to  be  filed,  and  the 
cause  to  be  proceeded  with  according  to  law. 
Writs  of  error  from  this  court  to  the  Supreme 
Court  of  New  Jersey  were  allowed  and  bonds 
approved  October  27,  1881,  and  were  filed  in 
the  clerk's  office  of  the  latter  court  October  28, 
1881.  The  writs  of  error  were  properly  di- 
rected to  the  Supreme  Court  because,  at  that 
r  7<i2i  time>  ^e  record  bad  been  transmitted  to  that 
'  *  J  court.and  was  then  in  its  possession.  See,  At  her- 
ton  v.  Fowler,  91 U.  S. ,  148  [XXIII.,  267].  But 
at  any  time  before  the  remittitur  the  writs  might 
have  Men  directed  to  the  Court  of  Errors  ar*i 
Appeals,  because  the  judgment  of  that  court 
was  the  final  judgment  in  the  cause,  and  until 
the  remittitur  was  made,  it  had  possession  of 
the  record  in  contemplation  of  law.  It  is  that 
judgment  which  1b  the  object  of  revision  here. 
The  plaintiff  in  error  insists  that  the  action  of 
the  Supreme  Court,  on  receiving  the  remittitur, 
was  the  final  judgment.  But  this  is  not  correct 
Such  action  was  not  necessary  to  the  jurisdic- 
tion of  this  court.  A  number  of  instances  might 
be  cited  in  which,  without  any  remittitur,  a 
writ  of  error  from  this  court  has  been  directed 
to  the  Court  of  Errors  of  New  Jersey.  This 
was  the  course  in  the  noted  cases  of  New  Jersey 
v.  Wilson,  7  Cranch,  164,  and  Bridge  Proprs.  v. 
HobokenCo.,1  Wall.,  116  [68 U.  8.,  XVII.,  571], 
and  in  the  late  case  of  New  Jersey  v.  Yard,  05  U. 
S.,  104  [XXIV.,  852.] 

In  those  States  where  the  highest  court  does 
not  have  possession  of  the  record,  and  does  not 
render  a  judgment,  but  decides  questions  certi- 
fied by  the  inferior  courts,  and  merely  issues  a 
rescript  directing  the  latter  what  judgment  to 
render,  the  case  would,  perhaps,  be  different. 
But  in  New  Jersey  the  record  itself,  or  a  tran- 
script which  stands  for  the  record,  is  removed 
to  the  Court  of  Errors  and  Appeals,  and  a  reg- 
ular judgment  is  there  rendered.  For  certain 
purposes,  as  in  England  on  writs  of  error  from 
the  House  of  Lords,  the  judgment  of  the  inferior 
court  pending  proceeding  in  error,  is  supposed 
to  be  in  existence.  Action  upon  it  may  be 
brought  and,  on  failure  to  give  proper  bail  in 
error,  execution  may  be  issued.  But  for  all 
other  purposes,  when  a  writ  of  error  goes  to  an 
inferior  court,  the  Court  of  Errors  and  Appeals 
obtains  possession  of  the  cause  and  renders  a 
formal  judgment  therein.  If  the  judgment  of 
1110 


the  inferior  court  is  reversed,  the  Court  of  Er 
rors  usually  renders  such  judgment  as  ought  to 
have  been  rendered,  though  it  has  the  power  to 
direct  the  court  below  what  judgment  to  giv 
It  is  only  necessary  to  open  a  book  of  New  Jer- 
sey reports,  containing  decisions  of  the  highest 
court,  to  ascertain  its  jurisdiction  in  this  be- 
half. Thus  in  2  Zabriskie;  628,  is  a  judgment 
in  the  case  of  Demarestr.  Hopper,  reversing  the  |703) 
judgment  of  the  Supreme  Court  in  an  action  of 
ejectment,  and  rendering  judgment  for  the 
plaintiff ;  and  in  the  same  book,  page  725,  is 
another  judgment  of  reversal  in  the  case  of  Hop- 
per v.  Hopper,  coupled  with  a  judgment  for  the 
demandant  in  an  action  of  dower,  with  a  direc- 
tion to  the  Supreme  Court  to  award  a  writ  of 
inquiry  to  assess  the  damages,  and  to  issue  exe-i 
cution  therefor. 

We  think  that  the  final  judgment  in  these 
cases  was  rendered  on  the  18th  day  of  July,1881. 
being  the  judgment  rendered  by  the  Court  of 
Errors  ana  Appeals;  •  and  that  as  the  writs  of  er- 
ror were  not  issued  and  served  until  the  28th  of 
October,  more  than  sixty  days  thereafter,  they 
were  too  late  to  operate  as  a  supersedeas;  and, 
therefore,  the  rules  to  show  cause  must  be  dis- 
charged. 

Discharged,  accordingly. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

ated-135  Maw.,  38. 


NATIONAL   LIFE   INSURANCE  COM- 
PANY OF  THE  UNITED  STATES  OF 
AMERICA,  Flff.  in  Err., 
v. 

ALBERT  SCHEFFER  bt  al.,  as  Executors 
and  Trustees  of  Charles  Schkffeb,  De- 
ceased. 

Jurisdiction  over  state  judgment. 

Where  no  further  proceedings  were  had  In  the 
State  Court,  except  a  verdict  and  motion  for  new 
trial  overruled,  and  no  Judgment  was  entered  on  the 
verdict,  there  is  no  final  judgment  and  tola  court 
has  no  Jurisdiction  of  the  case. 

[No.  278.1 

Argued  Apr.  11, 188t.   Decided  Apr.  U,  188S. 

F ERROR  to  the  Supreme  Court  of  the  State 
of  Minnesota. 
The  case  is  sufficiently  stated  by  the  court. 
Messrs.  Iaav&c  N.  Arnold  Van  H.  Kir- 
gizia and  Leonard  Swett,  for  plaintiff  in  error. 
Mr.  E.  C.  Palmer,  for  defendants  in  error. 

Mr.  Chief  Justice  Wait©  delivered  the  opin- 
ion of  the  court: 

A  majority  of  the  court  is  of  noinion  that  there 
has  been  no  final  judgment  below  in  this  case. 
Upon  the  trial  in  the  District  Court  of  Ramsey 
County,  a  verdict  was  rendered  in  favor  of  the 
plaintiff.  Before  any  judgment  was  entered  on 
this  verdict,  a  motion  .  «  made  for  a  new  trial 
This  motion  was  overn  .led  and  thereupon  an  ap 
peal  was  taken  to  the  Supreme  Court  of  the  State 
from  "  The  order  *  *  *  denying  the  appli- 
cation for  a  new  trial."  The  judgment  on  this 
appeal  is  as  follows:  "  Pursuant  to  an  order  of 
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court  duly  made  and  entered  in  this  cause  on 
(lie  21st  of  March,  1879,  it  is  here  and  hereby 
determined  and  adjudged  that  the  order  herein 
appealed  from,  to  wit:  of  the  District  Court  of 
the  Second  Judicial  District,  sitting  within  and 
for  the  County  of  Ramsey,  be  and  the  same  here- 
by is  in  all  things  affirmed."  Then  follows  a 
judgment  for  costs  in  the  Supreme  Court.  No 
further  proceedings  appear  to  have  been  had  in 
either  court,  andtherecord.consequentry,  shows 
a  verdict  and  motion  for  new  trial  overruled, 
but  no  judgment  on  the  verdict.  It  follows  that 
the  writ  of  error  mutt  be  dismissed. 

So  ordered. 

True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 


j77]  LEWIS  HAMMOCK  jst  al.,  Appts., 

v. 

FARMERS'  LOAN  AND  TRUST  COM- 
PANY. 

(See  S.C.,  15  Otto,  77-M.) 

I'oicer  of  judge  to  appoint  a  receiver — construc- 
tion of  state  statute — redemption  from  mort- 
gage sale — railway  mortgage. 

*1.  A  judge  of  a  circuit  court  In  Winola  cannot,  In 
vacation,  appoint  a  receiver  of  a  railroad  corpora- 
tion. The  possession  of  a  receiver  so  appointed  is 
not  that  of  the  court. 

3.  Section  48  of  chapter  87,  Rev.  8tat.  UL  1874.  p. 
332,  is  to  be  construed  as  if  there  was  no  comma  be- 
tween the  words  "  to  hear  and  determine  motions  " 
and  the  words  "  to  dissolve  injunctions."  Punctu- 
ation is  no  part  of  a  statute. 

a  The  Statutes  of  Illinois,  giving  the  right  to  re- 
deem mortgaged  lands  sold  under  decree,  do  not 
embrace  the  real  estate  of  a  railroad  corporation 
mortgaged  in  connection  with  its  franchises  and 
personal  property.  Its  real  estate,  personalty  and 
franchises,  so  mortgaged,  should  be  sold  as  an  en- 
tirety, and  without  the  right  of  redemption  given 
by  statute. 

4.  The  chattel  mortgage  statute  is  inapplicable  to 
an  ordinary  railway  mortgage. 

[No.  164.] 

Argued  Dec.  5,  1881.      Decided  Apr.  H,  1882. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 

Statement  of  the  case  by  Mr.  Justice  Har- 
lan: 

To  secure  the  payment  of  its  bonds,  aggre- 
gating the  sum  of  $660,000,  and  issued  for  the 
purpose  of  raising  money  as  well  for  its  mining 
and  manufacturing  business,  as  for  the  comple- 
i  ion  and  maintenance  of  its  road,  the  Chester 
and  Tamaroa  Coal  and  Railroad  Company,  an 
Illinois  corporation,  executed,  on  the  12th  day 
of  April,  1871,  a  deed  of  trust  containing  such 
conditions  and  provisions  as  are  usually  insert- 
ed in  railway  mortgages.  It  embraced  the  en- 
t  ire  road  of  the  grantor,  then  made  or  thereafter 
io  be  constructed,  from  Chester,  in  Randolph 
( 'ounty,  to  Tamaroa,  in  Perry  County,  together 
with  the  right  of  way,  and  all  the  real  and  per- 
sonal property,  then  owned  or  subsequently  ac- 
quired, and  used  or  appropriated  for  railroad 
purposes;  also,  its  privileges  and  franchises  for 
holding,  operating  and  maintaining  the  road,  to- 
gether with  any  income  derived  from  the  prop- 
erty, not  applied  to  the  construction  and  repair 
of  the  road,  the  conduct  of  the  business  of  the 

*Head  notes  by  Mr.  Justice  Harlan. 
See  15  Otto. 


company,  its  current  expenses,  or  the  purchase 
of  equipments,  tools  and  machinery.  Subec- 

3uently,  the  mortgagor  company  was  consoli- 
ated  with  the  Chester  and  Iron  Mountain 
Railroad  Company,  the  consolidated  company 
taking  the  name  of  the  Iron  Mountain,  Chester 
and  Eastern  Railroad  Company. 

From  the  first  day  of  October,  1874,  until  the 
5th  day  of  June,  1876,  the  railroad  and  other 
property  included  in  the  mortgage  was  in  the 
possession  of  D.  C.  Barber,  as  receiver,  in  a 
creditor's  suit  instituted  by  one  Maxwell  in  the 
Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Illinois.  On  the  last  named  day,  1 78 1 
in  conformity  with  a  stipulation  signed  by  the 
attorneys  in  that  suit,  Barber  was  discharged 
as  receiver,  without  being  required  to  render 
an  account  of  his  acts,  and  the  bill  of  Maxwell 
was  dismissed  at  his  costs.  The  present  tran- 
script docs  not  show  the  grounds  upon  which 
Barber  was  appointed  receiver,  perhaps  for  the 
reason,  disclosed  in  an  affidavit,  that  the  bill 
filed  by  Maxwell  was  not  to  be  found  among 
the  files  of  his  suit. 

On  the  day  succeeding  Barber's  discharge  as 
receiver,  Hammock,  assignee  of  two  judgments, 
aggregating  less  than  $1,000,  with  returns  of  no 
property,  against  the  Iron  Mountain,  Chester 
and  Eastern  Railroad  Company,  and  suing  in 
behalf  of  himself  and  such  judgment  creditors 
as  might  unite  with  him,  presented  his  bill  in 
equity  to  the  Judge  of  the  Circuit  Court  of  Perry 
County,  Illinois,  in  vacation,  "  at  Chambers,"  in 
Washington  County,  Illinois,  praying  the  ap- 
pointment of  a  receiver  of  the  railroad  com- 
pany and  its  effects,  with  authority  to  hold  and 
administer  the  same  under  the  direction  of  the 
court,  and  out  of  the  net  income  arising  there- 
from to  pay  the  judgments  held  by  complain- 
ant and  others.  The  only  grounds  assigned 
in  the  bill  for  a  receiver  are:  the  indebtedness 
of  the  company,  the  returns  against  it  of  nulla 
bona,  its  insolvency,  and  its  refusal  to  pay  the 
judgments  outstanding  against  it.  The  Judge, 
without  notice  to  the  company,  appointed 
Thomas  M.  Sams,  receiver,  and  made  an  order 
requiring  the  railroad  company,  its  officers, 
servants  and  agents,  to  deliver  to  him  all  of  its 
property  and  effects  of  every  kind,  upon  his 
presenting  the  certificate  of  the  clerk  of  the 
court  that  he,  Sams,  had  filed  his  bond,  as  re- 
ceiver, in  the  penal  sum  of  $15, 000, with  certain 
named  sureties  (Barber,  then  recently  the  re- 
ceiver in  Maxwell's  suit,  being  one  of  them), 
conditioned  that  he  would  account  for  all  prop- 
erty and  effects  coming  to  his  hands,  as  receiver, 
under  the  order  and  direction  of  the  court.  By 
the  terms  of  the  order,  Sams  was  authorized  to 
use  and  operate  the  railroad,  and  pay  all  ex- 

Sinses  incurred  in  its  operation  as  far  back  as 
ctober  1, 1874,  nearly  two  years  prior  to  his  ap- 
pointment. The  bill  of  Hammock,  with  the  fore-  [79] 
going  order  indorsed  thereon,  was  filed  in  the 
clerk's  office  on  the  7th  of  June,  1876,  and 
Sams,  having  executed  the  required  bond,  took 
possession  of  the  railroad  and  all  the  property 
and  effects  of  the  company. 

On  the  13th  day  of  June,  io7"  the  Farmers' 
Loan  and  Trust  Company— without  knowledge, 
as  we  infer  from  the  record,  of  the  suit  in  the 
state  court— commenced  proceedings  in  the 
court  below  for  the  foreclosure  of  the  before 
mentioned  mortgage,  and  to  obtain  a  decree  for 
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the  sale  of  all  the  property  embraced  by  it,  in 
satisfaction  of  the  interest  and  principal  of  the 
bonds  thereby  secured,  the  whole  amount  of 
which  had,  under  the  terms  of  the  mortgage, 
become  due  by  reason  of  the  continued  default 
of  the  company  in  meeting  the  interest  as  it 
matured.  The  bill,  verified  under  date  of  June 
2,  1876,  and  the  supplemental  bill  charged  that 
the  consolidated  company  was  insolvent;  that 
its  entire  property  was  inadequate  for  the  pay- 
ment of  the  mortgage  debt;  that  divers  persons 
by  defaults  and  collusions  with  Barber,  late  re- 
ceiver had  obtained  judgments  against  the  com- 
pany, and  had  levied  or  were  about  to  levy 
upon  its  rolling  stock  and  other  movable  prop- 
erty, with  the  intent  to  deprive  the  trustee  and 
those  it  represented  of  the  benefit  of  their  se- 
curity; that  the  company  itself  was  a  party  to 
that  fraudulent  collusion :  that  the  bill  of  Max- 
well had  been  dismissed,  and  Barber,  as  re- 
ceiver, discharged,  to  the  end  that  such  levies 
might  be  made;  that  these  facts  had  only  then 
come  to  complainant's  knowledge;  and  that  if 
time  was  taken  to  give  notice  of  an  application 
for  an  injunction  and  a  receiver,  great  and  ir- 
reparable loss  would  ensue  to  the  trustee  and 
those  whose  interests  it  represented. 

Upon  the  filing  of  the  original  and  supple- 
mental bill,  the  Federal  Court  appointed  a  re- 
ceiver, with  direction  to  take  possession  of  the 
mortgaged  property,  and  at  the  same  time,  is- 
sued an  injunction  against  judgment  creditors 
interfering  with  or  taking  possession  of  it.  A 
few  days  thereafter  the  Fanners'  Loan  and 
Trust  Company  filed  in  the  office  of  the  clerk 
of  the  Perry  Circuit  Court  its  petition  to  be 
made  a  party  defendant  in  the  suit  of  Ham- 
mock, also  its  answer  and  cross-bill  therein, 
and  its  petition,  accompanied  by  proper  bond, 
for  the  removal  of  the  suit  into  the  Circuit  Court 
of  the  United  States.  An  application  was  sub- 
sequently made  by  the  complainant  to  the  Judge 
of  the  State  Court,  in  vacation,  to  discharge 
Sams,  as  receiver,  upon  the  ground,  among 
others,  that  he  was  illegally  appointed  in  the 
vacation  of  court.  That  motion  was  denied, 
and  thereupon  the  Company  made  an  applica- 
tion, based  upon  the  before  mentioned  papers, 
to  the  Judee,  in  vacation,  to  be  admitted  as  a 
party  to  Hammock's  suit.  But  in  reference  to 
that  application,  the  Judge  declined  to  take  ac- 
tion, upon  the  ground  that  he  could  not  legally 
do  so  in  the  vacation  of  his  court. 

On  the  19th  day  of  July,  1876,  the  Farmers' 
Loan  and  Trust  Company,  having  filed  a  cer- 
tified transcript  of  the  proceedings  in  the  Ham- 
mack  suit,  including  copies  of  all  the  foregoing 
papers,  moved  the  Federal  Court  to  take  juris- 
diction of  that  suit.  That  motion,  Mr.  Justice 
Davis  and  the  District  Judge  concurring,  was 
sustained,  and  an  order  made  that  the  Ham- 
mack  suit  proceed  in  that  court  as  if  originally 
commenced  there,  and  be  consolidated  with  the 
mortgage  suit.  It  was  further  ordered  that 
Sams  surrender  to  the  receiver  of  the  Federal 
Court  all  property  in  his  hands,  as  receiver, 
and  pay  over  all  funds  by  him  in  that  capacity 
collected.  That  order  was  immediately  exe- 
cuted, and  thenceforward,  the  mortgaged  prop- 
erty was  in  the  actual  and  exclusive  custody  of 
the  Federal  Court  by  its  receiver. 

At  the  November  Term,  1876,  of  the  state 
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court  a  motion  was  made  by  Hammock  to  strike 
from  the  files  of  his  suit  the  answer,  cross- bill, 
and  the  petition  for  the  removal  of  the  cause, 
previously  filed  therein  by  the  Fanners'  Loan 
and  Trust  Company,  upon  the  ground  that  they 
had  been  so  filed  without  leave  of  court,  and 
because  that  Company  was  not  a  party  to  the 
suit  That  motion  was  sustained  on  the  4th 
day  of  May,  1877,  and  all  of  those  papers  were 
stncken  from  the  files. 

Nothing  occurred  in  the  progress  of  the  con- 
solidated cause  which  need  be  referred  to,except 
that  the  court,  in  response  to  a  suggestion  by 
the  Attorney-General  of  the  State,  and  by  con- 
sent of  parties  (all  the  judgment  creditors  inter- 
ested in  Hammock's  suit  having  appeared,  in  rgj, 
some  form,  in  the  consolidated  cause,  saving,  1 
however,  all  questions  as  to  the  jurisdiction  of 
the  Federal  Court)  an  order  was  made,  under 
which  the  receiver  surrendered  to  county  col- 
lectors the  rolling  stock  and  personal  property 
of  the  company  in  his  hands  to  be  levied  on  and 
sold.  It  was  levied  on  and  sold  for  state, 
county,  school  and  other  taxes  assessed  in  Ran- 
dolph and  Perry  Counties  upon  the  property  in 
the  receiver's  hands  for  the  years  1878  to  1876, 
inclusive.  That  portion  sold  in  Randolph  Coun- 
ty brought  $6,058.92,  which,  after  deducting 
costs  of  sale,  satisfied  in  full  the  taxes  due  in 
that  county  on  the  real  and  personal  estate  of 
the  railroad  company,  and  all  of  the  tax  on  its 
capital  stock,  except  $999.98.  The  sale  in 
Perry  County  netted  the  sum  of  $5,165,  which 
satisfied  in  full  the  taxes  due  and  collectible  in 
that  county  on  the  company's  real  and  personal 
estate,  and  all  of  the  capital  stock  tax,  except 
$852.89. 

A  final  decree  was  made  on  the  11th  day  of 
January,  1878,  for  the  sale  of  the  mortgaged 
property,  including  the  franchises  of  the  com- 
pany, as  an  entirety,  to  satisfy  the  principal 
and  interest  due  on  the  bonds,  then  (mounting- 
to  $940,625.40.  The  sale  was  directed  to  lx; 
made  "Without  appraisement  and  without  ref- 
erence, and  not  subject  to  any  law  or  laws  of 
Illinois  allowing  redemption  from  mortgage 
sales,  but  absolutely  without  redemption." 
Henry  C.  Cole  became  the  purchaser  of  the  en- 
tire property  at  the  sum  of  $50,000.  The  sale 
was  subsequently  confirmed  and  a  deed  made 
to  the  purchaser,  who  was  let  into  possession 
on  the  26th  day  of  April,  1878. 

On  the  17th  day  of  October,  1878,  the  Wa- 
bash, Chester  and  Western  Railroad  Company, 
an  Illinois  corporation,  to  which  had  been  con- 
veyed by  Cole,  after  the  confirmation  of  his 
purchase,  the  railroad  and  other  property  sold 
under  the  foregoing  decree,  represented  to  the 
court  below,  by  petition,  that  Hammock  am*, 
other  judgment  creditors,  parties  to  the  consoli- 
dated cause,  bad  then  recently  caused  Sams, 
still  pretending  to  be  the  legal  receiver  of  the 
property  sold  In  the  foreclosure  suit,  to  adver- 
tise the  same  for  sale,  without  redemption,  un- 
der an  order  or  decree  of  the  Perry  Circuit 
Court,  made  in  Hammock's  suit  after  the  exe- 
cution of  the  final  decree  in  the  foreclosure 
suit,  to  wit:  on  the  11th  day  of  May,  1878;  and 
that  unless  restrained,  such  sale  would  be  had 
in  disregard  of  the  decree  of  the  Federal  Court.  I8* 1 
Upon  this  petition  a  temporary  injunction  was 
issued,  and  Hammock,  Bams  and  others,  were 
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required  to  show  cause  why  they  should  not  be 
attached  for  contempt  of  court. 

Upon  final  hearing,  the  temporary  injunction 
of  October  17,  1878,  was,  by  an  order  entered 
on  the  17th  day  of  January,  1879,  perpetuated, 
and  Sams,  Hammock,  and  their  associates  were 
enjoined  from  taking  any  steps  in  execution  of 
the  decree  of  the  Circuit  Court  of  Perry  County, 
from  selling  auy  part  of  the  railroad  property 
theretofore  sold,  under  the  decree  of  the  court 
below,  and  from  interfering  with  it  in  any  man- 
ner. 

The  present  transcript  embraces  two  appeals, 
one  from  the  several  orders  and  the  final  decree 
under  which  the  mortgaged  property  was  sold, 
and  the  other  from  the  final  order  or  decree  of 
January  17.  1879. 

Mr.  James  K.  Edsall,  for  appellants. 

Messrs.  Robert  E.  Williams  and  Ashbd 
Green,  for  appellee. 

Mr.  Justice  Harlan,  after  stating  the  facts, 
delivered  the  opinion  of  the  court: 

Whether  the  state  court  or  the  Circuit  Court 
of  the  United  States  first  acquired  control  and 
possession  of  the  property  conveyed  in  trust  by 
the  Chester  and  Tamaroa  Coal  and  Railroad 
Company,  is  the  first  question  to  which  our  at- 
tention will  be  directed.  If, when  seized  under 
the  order  of  the  Federal  Court,  it  was  in  the 
custody  of  the  state  court,  by  its  receiver,  then, 
it  is  claimed,  all  the  proceedings  in  the  former, 
so  far  at  least  as  their  regularity  and  validity 
depended  upon  possession  of  the  property,  was 
in  violation  of  the  established  principles  gov- 
erning courts  of  concurrentiurisdiction  in  their 
relations  to  each  other.  Taylor  v.  Carryl,  20 
How.,  583  !61U.  S.,  XV.,  10281;  Freeman  v. 
JloweM  How.,460  [65  U.  8., XVI.,  740];  Hagan 
v.  Lucas,  10 Pet.,  400;  Peck  v.  Jennets,  7 How., 
012. 

The  solution  of  this  question,  it  must  be  con- 
ceded, depends  upon  the  authority  which  the 
Judge  of  the  State  could  lawfully  exercise  in 
vacation  ;  for  if,  under  the  laws  of  the  State, 
he  had  no  power  in  vacation  to  appoint  a  re- 
l»*J  ceiver  of  the  property  and  effects  of  a  railroad 
company,  the  order  under  which  Sams  took 
possession  was  a  nullity,  and  his  custody  was 
not  that  of  the  court  which  he  assumed  to  rep- 
resent. Counsel  for  appellants  admits  that,  ex- 
cept to  the  extent  expressly  permitted  by  stat- 
ute, the  Judge  of  the  state  court  could  not  exer- 
cise any  judicial  functions  in  vacation.  Such, 
beyond  question,  is  the  established  doctrine  of 
the  Supreme  Court  of  Illinois.  In  Blair  v. 
Reading,  99  111.,  609,  the  court  said:  "It  is  a 
fundamental  principle  that  courts  can  exercise 
judicial  functions  only  at  such  times  and  places 
us  are  fixed  by  law,  and  that  the  judges  of 
courts  can  enter  no  orders  in  vacation,  except 
auch  as  are  expressly  authorized  by  statute." 
In  Devine  v.  People,  100  111.,  290,  the  language 
of  the  court  was  that  "  Judges  can  exercise  no 
judicial  functions  in  vacation,  except  such  as 
they  are  especially  authorized  to  do  by  statute." 
KetA  v.  Kellogg,  97  111.,  147. 

It  is  stated  by  counsel,  and  our  examination 
verifies  the  correctness  of  the  statement,  that  in 
the  few  cases  in  which  the  Statutes  of  Illinois 
make  special  provision  for  the  appointment  of 
a  receiver,  the  power  is  conferred  upon  the 
court,  and  not  upo^  tne  judge  thereof.   R.  8. 
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111.,  1874,  sec.  25,  p.  290;  Id.,  sec.  24,  p.  558; 
Id.,  sec,  88,  p.  618. 

But  the  action  of  the  Judge  of  the  state  coun 
iB  attempted  to  be  sustained  under  the  49th  sec- 
tion of  chapter  87  of  the  Revised  Statute  of  Illi- 
nois enacted  in  1874,  p.  832,  which  is  in  these 
words: 

*'  Sec.  49.  Poteen  of  Judges  in  vacation:  The 
several  judges  of  said  courts  (judges  of  the  cir- 
cuit courts,  and  of  the  Superior  Court  of  Cook 
County)  shall  have  power,  in  vacation,  to  hear 
and  determine  motions,  to  dissolve  injunctions, 
stay  or  quash  executions,  to  make  all  necessary 
orders  to  carry  into  effect  any  decree  previously 
rendered,  including  the  issuance  of  necessary 
writs  therefor,  to  order  the  issuance  of  writs  of 
certiorari,  to  permit  amendments  in  any  proc- 
ess, pleading  or  proceeding  in  law  or  equity. 
Any  order  so  made  shall  be  signed  by  the  judge 
making  it,  and  filed  and  entered  of  record  by 
the  clerk  of  the  court  in  which  the  proceeding 
is  had,  and  from  the  date  of  such  filing  shall 
have  like  force  and  effect  as  if  made  at  a  regu- 
lar term  of  such  court.  The  pendency  of  a  term 
of  court  in  another  county  than  that  in  which 
the  suit  is  pending,  or  about  to  be  commenced 
by  the  same  judge,  shall  not  prevent  the  gran  t- 
ingof  such  order.  L.  1871-2,  p.  504,secs.  1,  2." 

The  succeeding  section,  sec.  50,  provides 
that  "  No  such  order  shall  be  granted  in  vaca- 
tion,unless  the  party  applying  therefor  shall  give 
the  opposite  party  or  his  attorney  of  record 
reasonable  notice  of  his  intended  application." 

We  are  of  opinion  that  the  authority  of  a 
judge,  in  vacation,  to  appoint  a  receiver  of  a 
railroad  corporation  cannot  be  derived  from  the 
foregoing  section.  This  precise  question  has 
not,  that  we  are  aware,  been  determined  in  the 
Supreme  Court  of  Illinois.  But  what  fell  from 
that  learned  tribunal  in  the  cases  already  cited 
leads  us  to  believe  that  when  the  question  is 
directly  presented  for  determination  it  will  rule, 
in  accordance  with  the  view  we  have  just  ex- 
pressed. 

In  the  argument  before  us,  attention  was  called 
to  the  fact  that  between  the  words,  in  section 
49,  "to  hear  and  determine  motions  "and  the 
words  "  to  dissolve  injunctions,"  there  appears 
a  comma;  and  that  was,  to  some  extent,  relied 
on  as  showing  that  a  judge  in  vacation  could 
hear  and  determine  motions  of  every  kind,  not 
simply  those  relating  to  matters  specially  de- 
fined in  that  section.  While  the  comma  after 
the  word  "  motions,"  if  any  force  be  attached 
to  it,  would  give  the  section  a  broader  scope 
than  it  would  otherwise  have, that  circumstance 
should  not  have  a  controlling  influence.  Punc- 
tuation is  no  part  of  the  statute.  Lord  Eenyon, 
Ui.  J.,  in  Doe  v.  Martin,  4  T.  R.,  65,  said  that 
courts  in  construing  Acts  of  Parliament  oi 
deeds  should  read  them  with  such  stops  as  will 
give  effect  to  the  whole.  Sedgwick,  Stat, 
and  Const.  L.,  2d  ed.,  223,  n.  a;  Bouv.  Law 
Die,  347,  402.  The  general  rule  is  well  il- 
lustrated in  Barrington,  Statutes,  4th  ed.,  438, 
n.  *;  Price  v.  Price,  10  Ohio  St.,  816;  Custiing 
v.  Worrick,  9  Gray,  385;  Oyger's  Estate,  65  Pa., 
811;  and  Hamilton  v.  The  Hamilton,  16  Ohk 
St.,  N.  S.,  432.  In  the  last  case  it  was  said 
"  But  for  the  punctuation,  as  it  stands,  there, 
could  be  little  doubt  but  that  this  was  the  mean 
ing  of  the  Legislature.  Courts  will,  however, 
in  the  construction  of  statutes,  for  the  purpose 
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[85]  of  arriving  at  the  real  meaning  and  intention  of 
the  law-makers,  disregard  the  punctuation  or 
repunctuate,  if  need  he,  to  render  the  true 
meaning  of  the  statute."  Apart  from  the  gen- 
eral rule  upon  this  subject,  there  arc  reasons 
why  the  punctuation  of  section  49  should  not 
control  its  interpretation.  It  will  be  observed 
that,  at  the  close  of  "that  section,  is  a  reference  to 
the  laws  of  Illinois  passed  at  the  session  1871-2 
of  the  General  Assembly,  indicating  that  sec- 
tion 49  was,  in  part  at  least,  founded  upon  an 
■'xisting  or  previous  statute.  One  of  the  rules 
prescribed  by  the  revision  of  1874  for  the  con- 
si  ruction  of  statutes  is  that  "  The  provisions  of 
any  statute,  so  far  as  they  are  the  same  as  those 
of  any  previous  statute,  shall  be  construed  as  a 
continuation  of  such  prior  provisions,  and  not 
as  a  new  enactment."  R.  8.  111.,  1874,  p.  1012, 
sec.  2.  Turning,  then,  to  the  previous  law— the 
Act  of  March  7,  1872— we  find  no  comma  after 
the  word  "  motions,"  but  the  statute  reads,  "to 
hear  and  determine  motions  to  dissolve  in  junc- 
tions," etc.  Sess.  L.  111.  1871-2,  p.  504.  We 
are  not  prepared  to  hold  that  the  power  of  a 
judge  in  vacation  to  exercise  the  important  ju- 
dicial function  of  appointing  a  receiver  of  a  cor- 
poration, charged  with  public  functions,  was 
conferred  by  the  introduction  of  a  comma  into 
the  Revised  Statutes  of  a  State,  where  the  estab- 
lished doctrine  is  that  no  judicial  functions  can 
be  exercised  by  a  judge,  in  vacation,  except 
where  expressly  or  specially  authorized  by  stat- 
ute. 

But  if,  as  the  argument  of  counsel  would  im- 
ply, a  judge,  in  vacation,  may,  by  virtue  of  the 
powers  conferred  by  section  49,  hear  and  deter- 
mine every  matter  presented  by  way  of  motion, 
and  not  simply  motions  relating  to  the  dissolu- 
tion of  injunctions,  to  staying  or  quashing  exe- 
cutions, to  orders  carrying  into  effect  decrees 
previously  rendered,  to  writs  of  certiorari,  or 
amendments  in  process,  pleading,  or  proceed- 
ings in  law  and  in  equity — which  are  the  sub- 
jects specifically  referred  to  in  that  section — we 
urc  satisfied  that  an  application  to  dispossess 
those  in  control  of  a  railroad  corporation,  whose 
,  road  is  declared  bv  the  Constitution  of  the  State 
to  be  a  "public  highway,  and  to  place  its  entire 
property  in  the  hands  of  a  receiver,  is  not,  with- 
in the  meaning  of  the  statute,  a  motion  which 
may  be  heard  and  determined  by  the  judge  out 
of  term  time.  It  is  rather  a  proceeding  involv- 
ing the  exercise  of  the  highest  discretion  and 
embracing  a  very  wide  field  of  judicial  investi- 
gation and  inquiry.  The  injustice  which  may 
result  from  the  exercise  of  such  a  power  in  va- 
cation, is  well  illustrated  in  this  case  by  the  fact 
that,  while  the  Judge  of  the  state  court  did 
not  doubt  his  power,  out  of  term  time,  to  oust 
those  in  the  control  of  a  public  corporation  and 
appoint  a  receiver,  with  authority  to  carry  on 
the  business  of  a  carrier  of  freight  and  passen- 
gers, he  could  not,  under  his  view  of  the  stat- 
ute, determine,  in  vacation,  an  ordinary  motion 
to  become  a  party  to  the  suit,  made  by  the 
1 86 1  trustee  in  a  first  mortgage  or  deed  of  trust  cov- 
ering the  entire  property  and  franchises  in  ques- 
tion. 

It  results  from  what  has  been  said,  that  the 
seizure  of  the  property  by  the  receiver  of  the 
Federal  Court  was  not  an  interference  with  the 
possession  of  the  state  court,  or  in  derogation 
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of  its  authority.  The  property  was  not,  in  any 
legal  sense,  then  in  the  custody  of  the  state- 
court,  or  of  any  officer  by  it  appointed.  It  was, 
when  seized  by  order  of  the  Federal  Court,  in 
the  custody  of  one  who  assumed,  without  law- 
ful authority,  to  represent  the  state  court,  but 
who  in  fact  proceeded  under  a  void  order  of  a 
judge  in  vacation. 

The  Circuit  Court  of  the  United  States,  hav- 
ing thus  lawfully  acquired  possession  of  the 
property,  prior  to  any  action  in  reference  to  it 
by  the  state  court,  the  former  had  the  right  to 
retain  possession  for  all  the  purposes  of  the  suit 
for  foreclosure  of  the  mortgage  of  the  12th  of 
April,  1871.  Under  the  final  decree  of  fore- 
closure it  was,  as  we  have  seen,  sold  in  satis- 
faction of  the  mortgage  debt,  leaving  nothing 
to  be  applied  on  the  claims  of  Hammock  and 
other  judgment  creditors. 

We  proceed  now  to  inquire  whether,  in  the 
orders  or  decrees  under  which  the  property  has 
been  disposed  of,  any  error  has  been  committed 
to  the  prejudice  of  the  substantial  rights  of  ap- 
pellants. On  their  behalf  it  is  suggested  that 
the  decree  was  erroneous  in  that  it  required  the 
sale  of  the  real  estate,  covered  by  the  mortgage, 
to  be  made  absolutely  and  without  the  right  of 
redemption  allowed  by  the  local  statutes  in  de- 
cretal sales  of  mortgaged  lands.  The  question 
is  one  of  great  importance,  and  has  received, 
upon  our  part,  all  the  consideration  its  impor- 
tance demands. 

By  the  Statutes  of  Illinois,  in  force  when  the 
mortgage  was  made,  real  estate,  taken  in  exe- 
cution, if  susceptible  of  division,  is  required  to- 
be  sold  in  such  quantities  as  may  be  necessary 
to  satisfy  the  execution  and  costs.  R.  S.,  111., 
1869,  Gross,  ed.,  p.  397,  sec.  11.  And  it  is  made 
the  duty  of  the  sheriff,  or  other  officer,  selling 
lands  or  tenements,  by  virtue  of  an  execution, 
to  give  to  the  purchaser  or  purchasers,  a  certif- 
icate, in  writing,  describing  the  lands  or  tene- 
ments purchased,  and  the  sum  paid  therefor, 
or,  if  purchased  by  the  plaintiff  in  the  execu- 
tion, the  amount  of  his  bid,  and  the  time  when, 
if  the  property  be  not  redeemed,  the  purchaser 
will  be  entitled  to  a  deed.    Id.,  p.  380,  sec.  15. 

It  is  further  provided  that  the  defendant,  his 
heirs,  executors,  administrators  or  grantees, 
might,  within  twelve  months  from  the  sale  of 
his  lands  or  tenements,  under  execution,  re- 
deem the  same  by  paying  to  the  officer  who  sold 
it,  for  the  benefit  of  the  purchaser,  the  sum  of 
money  which  may  have  been  paid  on  the  pur- 
chase, or  the  amount  given  or  bid,  if  purchased 
by  the  plaintiff  in  the  execution,  together  with 
interest  thereon  at  the  rate  of  ten  per  centum 
from  the  time  of  sale.  Id.,  sec.  16.  The  right 
was  given  to  any  judgment  creditor,  after  the 
expiration  of  twelve,  and  within  fifteen  months 
from  the  sale,  to  redeem  the  property  by  pay- 
ing the  amount  paid  by  the  purchaser,  such 
payment  entitling  him  to  have  a  resale  under 
the  execution  upon  his  own  judgment.  Id., 
sees.  17,  18.  This  right,  given  to  Judgment 
creditors,  could  be  exercised  as  to  the  whole 
or  any  part  of  the  lands  or  tenements  sold, 
provided  the  redemption  is  made  in  the  like 
distinct  quantities,  or  parcels,  in  which  the  same 
are  sold.  Id.,  sec.  19. 

If  the  lands  or  tenements  so  sold  are  not  re- 
deemed by  the  defendant  or  by  a  judgment 
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creditor  within  fifteen  months  from  the  sale,  it 
Is  the  duty  of  the  officer  making  it  to  execute  a 
deed  to  the  purchaser,  id.,  sec.  26. 

The  provision  in  reference  to  redemption 
from  mortgage  sales  is  that,  "  Where  lands 
shall  be  sold  under  and  by  virtue  of  any  decree 
of  a  court  of  equity  for  the  sale  of  mortgaged 
lands,  it  shall  be  lawful  for  the  mortgagor  of 
such  lands,  his  heirs,  executors,  administrators 
or  grantees,  to  redeem  the  same  in  the  manner 
prescribed  for  the  redemption  of  lands  Bold  by 
virtue  of  executions  issued  upon  judgments  at 
1 881  common  law;  and  judgment  creditors  may  re- 
deem lands  sold  under  any  such  decree  in  the 
same  manner  as  is  prescribed  for  the  redemp- 
tion of  lands  in  like  manner  sold  upon  execu- 
tions upon  judgments  issued  at  common  law." 
Id.,  p.  882,  sec.  27. 

The  history  of  the  right  of  redemption,  as 
given  by  the  laws  of  Illinois,  may  be  traced  in 
Statutes  of  1825,  p.  151;  Rev.  Stat.,  1829,  p.  85; 
Id.,  1838.  p.  874;  Id.,  1845,  p.  802.  When  origi- 
nally conferred  as  to  sales  of  land  under  execu- 
tion, there  were  no  railroads  in  that  State,  and 
very  few,  if  any,  when  it  was  first  (in  1845)  ex- 
tended to  decretal  sales  of  mortgaged  lands. 

In  Brine  v.  Int.  Co.,  86  U.  S.,  827  [XXTV., 
858],  we  held  that  the  right  of  redemption  given 
by  the  Illinois  Statutes  constituted  a  rule  of 
property  which  the  Federal  Court,  sitting  in 
equity  in  that  State,  is  bound  to  recognize  and 
enforce.  The  property  there  in  controversy  was 
a  lot  of  ground  in  the  City  of  Chicago,  owned 
by  a  private  person,  and  which  had  been  con- 
veyed in  trust  to  secure  a  loan  of  money  by  an 
insurance  company. 

When  the  mortgage  by  the  Cheate.  and  Tama- 
roa  Coal  and  Railroad  Company  was  made, 
there  was  in  force  a  genera]  statute,  passed  in 
1855,  conferring  upon  any  railroad  company 
organized  or  incorporated  under  the  laws  of 
Illinois,  the  power  to  mortgage  all  or  any  por- 
tion of  its  property  and  franchises  to  secure 
the  payment  of  money  borrowed  to  aid  in  the 
construction,  completion  or  operation  of  its 
road.  Gross,  ed. ,  p.  533;  L.  of  111.,  1855,  p.  304. 

And  by  the  State  Constitution  adopted  in 
1870,  railroads  thereafter  constructed  were  de- 
clared to  be  public  highways,  free  to  all  for 
the  transportation  of  their  persons  and  prop- 
erty thereon,  under  such  regulations  as  should 
bejjrescribed  by  law.  Art.  11,  soc.  12. 

The  question  is,  therefore,  presented,  for  the 
first  time  in  this  court,  whether  the  statutory 
provisions  giving  the  right  to  redeem,  as  well 
lands  or  tenements  sold  under  execution,  aa 
mortgaged  lands  sold  under  decrees  of  courts 
of  equity,  has  any  application  to  the  real  estate 
of  a  railroad  corporation  which,  with  its  fran- 
chises and  personal  property,  is  mortgaged,  as 
an  entirety,  to  secure  the  payment  of  money 
borrowed  for  railroad  purposes. 

Undoubtedly,  in  all  such  cases,  the  chief  value 
of  the  real  estate  comes  from  the  right  or  f ran- 
l 80 1  chise  to  hold  and  use  it,  in  connection  with  the 
personal  property  of  the  corporation,  for  rail- 
road purposes.  It  is  equally  true,  not  only  that 
the  bonds,  to  secure  which  the  mortgage  is 
given,  could  not  be  negotiated  in  the  markets 
of  the  country  did  not  the  mortgage  embrace, 
aa  an  entirety,  the  franchises  and  all  the  real 
and  personal  property  of  the  corporation  used 
for  railroad  purposes,  but  that  a  sale  of  the  real 
See  15  Otto. 


estate,  franchises  and  personal  property,  sepa- 
rately, might,  in  every  case,  prove  disastrous  tc 
all  concerned,  and  defeat  the  ends  for  which 
the  corporation  was  created,  with  authority  to 
establish  and  maintain  a  public  highway. 

It  is,  nevertheless,  contended  by  counsel  that, 
as  the  statute  attaches  to  decretal  sales  of  mort- 
gaged lands  the  right  of  redemption,  that  right 
exists  as  well  in  cases  of  mortgages,  covering 
the  entire  property  and  franchises  of  a  rail- 
road corporation,  as  where  the  land  is  owned 
and  used  by  private  persons  for  exclusively 
private  purposes. 

In  other  words,  for  to  that  result  the  argu- 
ment would  lead:  the  court,  in  decreeing  the 
sale  of  the  mortgaged  property  and  franchises 
of  a  railroad  corporation,  has  no  discretion,  if 
the  corporation  or  its  judgment  creditors  so  de- 
mand, except  to  order  the  sale  of  the  real  estate 
separately,  m  parcels  when  susceptible  of  divis- 
ion, and  subject  to  redemption,  leaving  the 
franchises  and  personal  property  to  be  sold  ab- 
solutely and  without  redemption.  Thus  one 
person  might  become  the  purchaser  of  the  real 
estate,  another  of  the  franchise,  and  still  others 
of  the  personal  property.  If  the  railroad  com- 
pany should  redeem  the  real  estate,  it  could  not 
employ  it  to  any  valuable  end;  for  its  franchise, 
to  be  a  corporation  and  to  use  its  real  estate  for 
railroad  purposes,  will  have  been  sold  to  an- 
other, and  there  is  no  right  under  the  statute  to 
redeem  the  franchise,  it  not  being  real  estate, 
but,  rather,  a  power  or  privilege,  partaking 
more  or  less  of  sovereignty,  and  which  may  not 
be  exercised  without  a  special  grant.  IRedfield, 
Law  of  Railways,  94.  Consequences  equally 
injurious  would  flow  even  from  the  sale,  as  an 
entirety,  of  the  real  and  personal  property  and 
franchises  of  the  corporation,  if  the  right  was 
reserved  to  the  company,  or  its  creditors,  tore- 
deem  the  realty.  Individuals  or  associations 
desiring  railroad  property  would  not  pur- 
chase when  they  could  not  know,  until  the  ex- 
piration of  fifteen  months  from  the  confirma- 
tion of  the  sale,  whether  they  were  to  have  all 
for  which  they  might  bid.  During  that  perioo 
of  uncertainty,  the  property  would  necessarily 
depreciate  in  value  for  the  want  of  repairs  ana 
betterments  essential  to  its  preservation.  A  con- 
struction of  the  statute  which  leads  to  such 
results  ought  not  to  be  adopted,  if  it  can  be 
avoided.  And  we  think  it  can  be,  without  con- 
travening the  spirit  of  the  statute  or  the  public- 
policy  which  suggested  its  enactment. 

We  ore  of  opinion  that  mortgaged  real  estate, 
to  which  is  attached  the  right  of  redemption,^ 
such  and  such  only  as  could  at  law  be  levied 
upon  and  sold  on  execution.  The  right  does 
not  extend  to  real  estate  of  a  public  corporation , 
mortgaged  with  its  franchise  to  acquire,  hold 
and  use  property  for  public  purposes,  and  whose 
chief  value  depends  upon  its  being  so  used  and 
appropriated.  The  difference  between  real  es- 
tate, so  acquired,  held  and  used,  and  real  estate 
which  may,  at  law,  be  sold  under  execution,  is 
well  illustrated  in  One  v.  Tide  Water  Canal  Co., 
24  How.,  262  [65  U.  S.,  XVI.,  686].  In  that 
case  it  appeared  that  an  execution  was  levied 
upon  a  house  and  lot,  sundry  canal  locks,  a 
wharf -boat  and  several  lots,  the  property  of  the 
canal  company,  chartered  under  the  laws  of 
Maryland  for  the  construction  of  a  canal  from 
Havre  de  Grace,  in  that  State,  to  the  Pennsy  1 
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vania  line.  The  property  so  levied  upon  was  ad- 
mitted to  be  necessary  to  the  uses  and  working 
of  the  canal,  which  was  a  public  improvement, 
and  a  great  thoroughfare  of  trade.  It  was  of 
little  value  apart  from  the  franchise  to  take  tolls, 
and  if  sold  separately  under  execution,  the  fran- 
chise to  take  tolls,  said  Ch.  J.  Taney,  speaking 
for  the  court,  would  not  have  passed  to  the  pur- 
chaser. It  was,  consequently,  ruled  that  the 
real  estate  there  in  controversy  could  not  be 
seized  and  sold  un  der  fieri  facias  and,  consist- 
ently with  the  rights  of  stockholders  and  cred- 
itors, could  not  be  sold  separately  from  the 
franchise  from  which  was  derived  its  chief 
value. 

The  laws  of  the  State  of  Illinois  having  per- 
mitted the  Chester  and  Tamaroa  Coal  and  Kail- 
road  Company  to  mortgage  its  franchises  and 
property  as  an  entirety,  it  was,  we  think,  the 
... ,  duty  of  the  court  to  decree  the  sale,  as  an  en- 
lwlJ  tirety,  of  the  whole  property,  so  mortgaged, 
without  reference  to  the  local  statutes  upon  the 
subject  of  redemption.  Real  estate,  thus  mort- 
gaged with  the  franchises  of  the  company,  is 
of  necessity  relieved  from  the  operation  of  that 
statute.  There  may  possibly  be  cases  in  which 
real  estate,  of  an  ordinary  kind,  owned  and 
mortgaged  by  a  railroad  corporation,  cannot  be 
sold  by  decree  of  court,  except  subject  to  the 
right  of  redemption;  as  when  it  is  not  used  for 
necessary  railroad  purposes,  or  when  it  is  mort- 
gaged separately  from  its  franchises  and  other 
property.  What  may  be  the  operation  of  the 
statute  in  such  cases  we  do  not  now  decide.  All 
that  we  do  decide  is,  that,  by  the  laws  of  Illi- 
nois, the  real  estate,  franchises  and  other  prop- 
erty of  a  railroad  corporation,  mortgaged  as  an 
entirety,  may  be  sold  as  an  entirety,  under  the 
decree  of  a  court  of  equity,  without  any  right 
of  redemption  in  the  mortgagor  or  in  judgment 
creditors  as  to  such  real  estate. 

The  construction  we  have  given  to  the  stat- 
ute is  not  inconsistent  with  the  provision  of  the 
State  Constitution  which  declares  that  "  The 
rolling  stock  and  all  other  movable  property 
belonging  to  any  railroad  company  or  corpora- 
tion in  Illinois,  shall  be  considered  personal 
property,  and  shall  be  liable  to  execution  and 
sale  in  the  same  manner  as  personal  property  of 
individuals ;  and  the  General  Assembly  shall 
pass  no  law  exempting  any  such  property  from 
execution  and  sale."   Art.  11,  sec.  10. 

When  the  mortgage  of  April  12,  1871,  was 
executed,  there  was  no  levy  upon  the  movable 
property  of  the  company  and,  consequently,  the 
rights  of  the  mortgagee  were  superior  to  any 
lien  arising  from  any  subsequent  levy,  by  exe- 
cution, upon  the  movable  property.  The  State 
Constitution  did  not  forbid  the  creation,  by 
mortgage,  of  such  superior  Hen. 

So  far  from  that  section  militating  against  the 
construction  we  have  given  the  statute, it  rather 
fortifies  it.  It  famishes  a  strong  implication 
that  the  right  to  levy  an  execution  upon  the 
movable  property  of  a  railroad  corporation  was 
intended  to  be  restricted  to  that  kind  of  corpo- 
rate property.  It  is  a  partial  modification  of 
the  general  rule  that  the  property  of  a  railroad 
[92]  corporation,  used  for  necessary  railroad  pur- 
poses, cannot  be  seized  and  sold  under  an  exe- 
cution at  law. 

The  next  question  to  be  considered  is  that 
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which  relates  to  the  distribution  of  the  proceeds 
of  the  sale  of  the  mortgaged  property.  The 
argument,  upon  this  branch  of  the  case,  in  be- 
half of  the  appellants,  briefly  stated,  is  this : 
that,  by  the  laws  of  the  State  in  force  when  the 
mortgage  of  April  12,  1871,  was  executed,  a 
mortgage  of  personal  property,  certified  by  a 
justice  of  the  peace  in  the  justice's  district  in 
which  the  mortgagor  resides,  and  recorded  in 
the  recorder's  office  of  the  county  where  the 
mortgagor  resides,  shall,  "If  bona  fide,  be  good 
and  valid  from  the  time  it  is  so  recorded,  for  a 
space  of  not  exceeding  two  years,  notwithstand- 
ing the  property  mortgaged  or  conveyed  by  deed 
of  trust  may  be  left  in  possession  of  the  mort- 
gagor,provided,  that  such  conveyance  shall  pro- 
vide for  the  possession  of  the  property  so  to  re- 
main with  the  mortgagor."  Gross,  ed.  1869,  p. 
67;  that  more  than  two  years  having  expired, 
after  the  execution  of  the  mortgage  of  April  12, 
1871,  and  before  the  suit  for  foreclosure — the 
property  mortgaged  remaining  in  the  possession 
of  the  railroad  company  until  seized  in  Ham- 
mock's suit — the  judgment  creditors,  by  virtue 
of  their  suit  in  the  state  court,  acquired  a  Hen, 
at  least  upon  the  rolling  stock  and  other  mov- 
able property  covered  by  the  mortgage,  superi- 
or to  any  claim  on  the  part  of  the  mortgagee 
and  those  it  represented;  and  that  since  the  per- 
sonal property  was  surrendered  and  the  pro- 
ceeds of  its  sale  applied  in  discharge  of  taxes 
upon  the  real  and  personal  property  and  capital 
stock  of  the  corporation,  the  court,  upon  prin- 
ciples of  equity,  should  have  appropriated  to 
the  judgment  creditors  so  much  of  the  proceeds 
of  the  decretal  sale  as  was  equal  to  the  taxes  on 
real  estate  paid  from  the  proceeds  of  the  sale  of 
personal  property  by  the  collectors. 

Wc  are  of  opinion  that  the  statutory  provis- 
ions in  regard  to  chattel  mortgages  (Gross,  ed., 
p.  66)  do  not  embrace  mortgages  by  a  railroad 
corporation,  in  connection  with  its  real  estate 
and  franchises,  of  its  personal  property  used 
and  appropriated  for  railroad  purposes.  The 
statute  provides  a  mode  by  which  possession  of 
the  mortgagor  of  personal  property  should  not 
defeat  the  mortgage,  viz.:  the  acknowledgment 
and  record  of  the  mortgage.  The  acknowledg-  [93  j 
ment  is  required  to  be  made  before  a  justice  of 
the  justice's  district  in  which  the  mortgagor  re- 
sides, and  recorded  in  the  recorder's  office  of 
the  county  where  he  resides.  These  directions 
are  wholly  inapplicable  to  a  railroad  company, 
whose  line  of  road  might  pass  through  several 
justices'  districts  and  extend  through  several 
counties.  And,  if  the  construction  contended 
for  be  sound,  a  railway  mortgage  security,  so 
far  as  the  personalty  of  the  corporation  is  con- 
cerned, would  cease  to  be  of  any  value  after  the 
expiration  of  two  years  from  its  execution,  un- 
less the  mortgagor,  before  the  expiration  of  that 
time,  takes  possession  of  it;  the  authority  to  do 
which,  in  advance  of  the  maturity  of  the  mort- 
gage debt  and  when  there  has  been  no  default 
of  the  corporation  in  meeting  its  interest,  would 
render  the  negotiation  of  the  mortgage  bonds 
difficult  if  not  impossible.  Clearly  the  chattel 
mortgage  statute  has  nothing  to  do  with  the 
present  case. 

What  we  have  said  renders  it  unnecessary  to 
consider  the  other  branches  of  the  proposition 
last  stated,  and  disposes  of  all  questions  of  inv 
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porta  nee  upon  the  merits,  arising  on  the  appeal 
from  the  final  decree  ordering  a  sale  ox  the 
mortgaged  property,  and  directing  a  disposition 
of  the  proceeds  arising  therefrom. 
-  We  have  seen  that  the  Farmers'  Loan  and 
Trust  Company,  in  vacation,  filed  in  the  clerk's 
office  of  the  state  court  a  petition  to  be  made  a 
party  to  the  creditor's  suit  of  Hammock,  with 
an  answer  and  cross-bill,  and  also  a  petition  for 
the  removal  of  that  suit  into  the  Federal  Court, 
accompanied  by  the  required  bond;  and  that 
the  Judge  of  the  state  court,  in  vacation,  de- 
clined to  act  upon  the  petition  to  be  made  a  par- 
ty, or  to  recognize  the  right  of  removal.  Wheth- 
er the  cause  was,  under  these  circumstances, 
properly  docketed  in  the  court  below,  as  one 
legally  removed  under  the  Act  of  Congress,  or 
whether  t  he  Federal  Court  exceeded  its  author- 
ity in  the  final  order  of  injunction,  made  on  the 
17th  day  of  January,  1879,  upon  the  petition  of 
the  Wabash,  Chester  and  Western  Railroad 
Company,  are  questions  about  which  there  is  a 
difference  of  views  among  those  members  of  the 
court  who  heard  the  cause  and  participated  in 
its  decision.  We,  therefore,  forbear  to  make- 
any  expression  of  opinion  upon  them;  and  it  is 
not  at  all  important  to  the  parties  that  we  should 
do  so.  The  object  of  the  suit  in  the  state  court 
was  to  reach  the  property  of  the  railroad  com- 
I  ®*  1  pany,  and  from  it  or  from  the  income  to  be  de- 
rived therefrom  obtain  satisfaction  of  the  judg- 
ments against  the  corporation.  Whether  that  suit 
was  or  not,  under  the  Act  of  Congress,  legally 
removed  into  the  Federal  Court,  the  entire  prop- 
erty, we  have  seen,  passed  lawfully  into  the 
custody  of  the  latter  court,  and  by  proceedings 
therein,  to  which  the  judgment  creditors  were 
parties  and  by  which  they  are  concluded,  it 
has  been  all  sold,  and  the  proceeds  adjudged  to 
be  rightfully  distributed  in  satisfaction  of  the 
mortgage  debt.  It  would,  consequently,  serve 
no  valuable  purpose  for  the  appellants,  were  it 
now  decided  that  the  suit  commenced  in  the 
state  court  was  not  legally  removed  into  the 
Federal  Court,  or  that  the  order  of  January  17, 
1879,  was  beyond  the  power  of  that  court  to 
make. 

Hie  decreet  appealed  from  are,  therefore,  af- 
firmed. 
True  copy.  Teet: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


1 224 1  JULIA  P.  WARREN,  Executrix  of  Moses 
Warren,  Deceased,  Plff.  in  Err., 
r. 

JOSEPH  M.  STODDART. 
(See  S.  C,  15  Otto,  224-230.) 
Performance  of  contract — damages. 

1.  One  party  to  a  contract  In  not  obliged  to  fulfill 
It  when  the  other  has  refused  to  perform  it  and  has 
put  an  end  to  It. 

2.  Where  a  party  is  entitled  to  the  benefit  of  a  con- 
tract, and  can  save  himself  from  a  loss  arising:  from 
a  breach  of  it  at  a  trifling-  expense  or  with  reasona- 
ble exertions,  it  is  his  duty  to  do  it,  and  be  can  charge 
the  delinquent  with  such  damages  only  as  with  rea- 
sonable endeavors  and  expense  he  could  not  pre- 
vent. 

[No.  274.] 

Argued  Apr.  11, 1881.  Decided  Apr.  24, 1882. 
See  13  Otto.  U.  S..  Book  26. 


IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Statement  of  the  case  by  Mr.  Justice  Woods : 

The  defendant  in  error,  J.  M.  Stoddart,  was 
a  book  publisher,  carrying  on  business  in  the 
City  of  Philadelphia,  under  the  name  of  J.  M. 
Stoddart  &  Co.  In  1878  he  undertook  to  reprint 
and  sell  in  the  United  States  a  new  edition,  con 
sisting  of  twenty-one  volumes  of  the  Encyclo- 
paedia Britannica,  which  A.  &C.  Black,  of  Edin- 
burgh, Scotland,  were  then  bringing  out. 

Stoddart's  plan  was  to  sell  the  work  by  sub- 
scription only;  the  subscriptions  were  to  be  ob- 
tained by  agents  and  canvassers,  to  whom  cer- 
tain territory  was  to  be  allotted.  It  was  expected 
that  the  work  would  be  printed  and  published 
at  the  rate  of  about  three  volumes  per  year. 

Moses  Warren,  the  plaintiff  in  error,  was  an  1 225 1 
agent  in  the  City  of  Chicago  for  the  sale  of  sub- 
scription books,  that  is,  books  sold  only  by  sub- 
scription. On  February  24, 1877,  Stoddart  and 
Warren  entered  into  a  contract  in  writing, 
whereby  Stoddart  appointed  Warren  his  general 
agent  for  the  sale  of  his  American  reprint  of 
the  encyclopaedia  in  certain  territory  therein 
named.   The  contract  was  as  follows: 

'*  Philadelphia,  Feb.  24,  1877. 
Agreement  entered  into  this  day  between  J.  M. 

Stoddart  &  Co.,  of  Philadelphia,  Pa.,  and 

Moses  Warren,  of  Chicago,  111.: 

The  said  J.  M.  Stoddart  &  Co.  agree  to  give 
the  said  Moses  Warren  a  general  agency  for  the 
sale  of  the  American  reprint  of  the  Encyclo- 
paedia Britannica  in  the  following  territory." 

Here  follows  a  description  of  the  territory, 
consisting  of  several  States  and  parts  of  States, 
and  a  list  of  the  prices  at  which  Stoddart  & 
Co.  agreed  to  furnish  Warren  with  the  books  in 
various  styles  of  binding.  The  contract  then 
proceeds: 

' '  Said  J.  M.  Stoddart  &  Co.  also  agree  to  give 
to  said  Moses  Warren  the  exclusive  right  to  sell 
the  Encyclopaedia  Britannica  within  the  above 
named  territory,  during  such  time  as  said  War- 
ren shall  faithfully  perform  his  part  of  the  agree- 
ment as  hereinafter  stated. 

1.  Said  Warren  agrees  to  use  his  best  endeav- 
ors to  promote  the  sale  of  the  Britannica 

in  the  above-assigned  field. 

2.  To  send  to  J.  M.  Stoddart  &  Co.  a  weekly 
report  of  the  number  of  orders  taken  the  week 
previous. 

8.  To  fill  no  orders  outside  of  his  assigned 
field. 

4.  To  leave  no  volumes  with  booksellers,  to 
sell  or  display  in  their  stores. 

5.  To  furnish  no  volumes  at  less  than  the 
regular  retail  price. 

6.  To  remit  on  the  7th  day  of  the  month  one 
half  the  amount  of  monthly  statement  for  pre- 
vious month,  and  to  remit  on  the  26th  day  of  the 
month  the  remaining  one  half  of  said  monthly 
statement. 

Witness  our  hand  and  seal  on  the  day  and 
date  above  mentioned. 

J.  M.  Stoddart  &  Co.  [seal.1 
Moses  Warren.  [seal.],, 
Warren  at  once  entered  upon  the  performance 
of  this  contract,  and  by  April  20,  1878,  had  ob-  [2261 
tained  and  reported  to  Stoddart  subscriptions 
for  1,788  sets  of  the  work,  and  had  delivered  to 
subscribers  a  portion  of  the  volumes  of  the  work 
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which  had  been  issued  up  to  that  time;  on  an 
average  less  than  four  volumes  to  each  sub- 
scriber. 

In  the  latter  part  of  the  year  1877  or  early  in 
1878  the  Scotch  publishers  of  the  encyclopaedia 
and  the  house  of  Scribner  &  Armstrong,  of  New 
York,  formed  a  plan  to  issue  in  this  country  an 
edition  of  the  encyclopaedia,  to  compete  with 
the  reprint  of  Stoddart,  by  striking  off  sheets 
from  the  original  stereotype  plates  and  engrav- 
ings of  the  Scotch  edition  and  sending  them  to 
this  country  to  be  bound  and  sold  by  sub- 
scription, on  substantially  the  same  plan  as  that 
which  had  been  adopted  by  Stoddart  to  put  his 
reprint  into  circulation. 

Sometime  in  May ,  1878,  Scribner  &  Armstrong 
commenced  negotiations  with  Warren,  which 
resulted  in  a  contract  between  them,  dated  May 
14, 1878,  by  which  Scribner  &  Armstrong  con- 
stituted Warren  their  agent,  with  the  exclusive 
right  to  sell, until  its  publication  was  completed, 
their  edition  of  the  encyclopaedia  within  the 
same  territory  substantially  as  that  mentioned  in 
the  contract  between  Stoddart  and  Warren,  and 
agreed  to  furnish  him  with  copies  of  the  ency- 
clopaedia at  prices  therein  named.  Warren  stipu- 
lated on  his  part,  that  from  and  after  the  date 
of  the  contract  he  would  not  canvass  for  any 
other  encyclopaedia,  or  any  other  edition  of 
any  encyclopaedia,  but  that  he  "  Should  have 
the  privilege  of  completing  orders  already  taken 
for  the  reprint  edition  of  Stoddart  to  all  sub- 
scribers therefor." 

After  the  making  of  this  contract,  Warren  re- 
fused to  canvass  further  for  Stoddart's  reprint 
edition.  Whereupon  Stoddart  refused  to  fur- 
nish Warren,  except  for  cash  on  delivery,  the 
books  with  which  to  fill  the  orders  which  he 
had  obtained  for  Stoddart's  reprint  edition. 

Upon  this  point  the  evidence  was  as  follows: 
On  June  5,  1878,  Warren  sent  an  order  to  Stod- 
dart requesting  him  to  forward  a  certain  num- 
ber of  books  to  be  furnished  subscribers,  to 
which  Stoddart  replied  by  letter,  dated  June  0, 
1878,  that "  As  to  all  future  orders,  for  the  pres- 
ent, they  will  be  filled  when  cash  accompanies 
the  orders." 

On  June  10, 1878,  Warren  wrote  to  Stoddart 
as  follows:  "  I  am  desirous  of  delivering  reprint 
fast  as  possible  on  my  orders  heretofore  taken 
for  same.  If  my  orders  for  stock  are  filled  they 
shall  be  paid  for  according  to  contract  Do 
you  intend  to  fill  my  orders  on  that  basis?" 

To  this  letter  Stoddart  replied  by  telegraph, 
as  follows:  "  Will  fill  order  when  cash  is  re- 
ceived in  accordance  with  our  letter  of  June  6." 
There  is  no  evidence  that  Stoddart  ever  refused 
to  fill  a  cash  order,  nor  was  it  pretended  that 
Warren  after  that  date ,  ever  sent  an  order  to  Stod- 
dart with  the  cash  to  pay  for  the  books  ordered. 

After  the  refusal  of  Stoddart  to  supply  War- 
ren with  the  books  except  for  cash,  the  latter 
induced  1,258  of  the  subscribers  to  Stoddart's 
reprint  edition  to  exchange  the  subscription  to 
the  reprint  for  a  subscription  to  the  Scotch  edi- 
tion, and  he  claimed  that  he  expended  in  obtain- 
ing their  exchange  an  average  of  $4  for  each  sub- 
scription, making  a  total  of  $5,012.  He  also 
claimed  that  the  Stoddart  reprint  volumes  taken 
back  from  said  subscribers  were  worth  $12,206 
less  than  the  amount  paid  by  him  to  Stoddart 
for  them,  and  less  than  what  he  could  sell  them 
for  in  the  market.  Warren  also  claimed  that 
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he  lost  his  profits  on  four  hundred  and  eighty 
orders  which  were  not  exchanged,  amounting 
to  the  sum  of  $20,078. 

This  suit  was  brought  by  Stoddart  to  recover 
of  Warren  the  sum  of  $2,978,58  for  books  fur- 
nished him  to  supply  his  subscribers.  It  was 
not  disputed  by  Warren  that  the  amount  sued 
for  was  due  and  owing  from  him  to  Stoddart 
But  Warren,  by  way  of  set-off,  averred  the 
making  of  the  contract  with  Stoddart  above  set 
forth,  and  claimed  that  he  had  been  damaged 
by  the  refusal  of  Stoddart  to  perform  the  con- 
tract, in  the  sum  of  $80,000. 

Upon  the  trial  of  the  ease  in  the  circuit 
court,  the  Judge  instructed  the  jury  that  the 
defendant's  claim  for  damages  could  not  be  al- 
lowed as  against  the  plaintiff's  claim  in  the  suit, 
and  that  the  plaintiff  was  entitled  to  a  verdict 
for  the  full  amount  sued  for  by  him  and  ad- 
mitted to  be  due,  namely:  $2,976.58.  The  jury 
returned  a  verdict  accordingly,  on  which  judg- 
ment was  entered.  This  writ  of  error  is  prose- 
cuted to  reverse  that  judgment. 

Maars.  Van  H.  Hifrgins,  Leonard  Suxtt  and 
Isaac  N.  Arnold,  for  plaintiff  in  error: 

The  agreement  is  to  furnish  the  work  for 
every  order  taken  and  reported,  whether  the 
agency  continued  or  not.  The  right  under  the 
contract  attached  as  fast  as  Warren  procured 
subscribers  and  reported  them.  Upon  reporting 
the  subscriptions  to  Stoddart,  by  the  terms  of 
the  agreement,  Warren  might  then  order  the 
books,  so  far  as  they  had  been  published,  and 
Stoddart  was  bound  to  furnish  them,  by  the 
terms  of  the  agreement.  Now,  where  a  right 
of  action  has  vested  in  a  party ,  on  account  ofnis 
having  partially  performed  a  contract,  such 
right  of  action  would  not  be  devested  by  a  sub- 
sequent default,  if  there  had  been  one. 

Taylor  v.  Laird,  1  Hurl.  &  N.,  266;  Stubbt  v. 
Holywell  R.Co.,h.  R,  2  Exch..  811;  2  Chit. 
Cont,  11th  Am.  ed.,  848,  see,  note;  Moore  v. 
Caruthera,  17  B.  Mon. ,  678;  Cunningham  v. 
Morrell.lO  Johns.,208; Beanv.  Atuaier.AConn., 
4;  McLure  v.  Rutli,  9  Dana,  64;  White  v.  Atkins, 
8  Cuflh.  (Mass.),  867. 

The  simple  point  now  appears  to  be,  that  as 
Warren  did  not  agree  to  canvass  for  any  speci- 
fied time,  that  he  has  not  violated  any  express 
terms  of  the  contract.  Can  the  court  say  that 
there  is  any  implied  contract  which  Warren  has 
violated?  The  question  to  be  determined  is, 
whether  the  contract  upon  which  the  action  is 
brought  involves  an  implied  agreement  on  the 
part  of  Warren,  that  he  will  continue  to  canvass 
the  territory  given  him  for  any  specified  time, 
and  whether  he  has  so  violated  such  implied 
agreement  as  to  forfeit  all  his  rights  under  the 
contract  sued  on. 

See,  Stirling  v.  MaiUand,  5  Best  &  8.,  840; 
Rhodes  v.  Forviood,  English  Reports,  Moak's 
Notet,  Vol.  15, 130;  Coffin  v.  Landu,  46  Pa.,  426; 
Peacock  v.  Cummings,  46  Pa.,  484. 

As  to  all  new  business,  either  principal  or 
agent  could  terminate  the  agency  at  the  pleasure 
of  the  party;  as  to  all  business  of  the  agency 
which  had  been  partially  executed,  the  princi- 
pal could  not  terminate  the  agency  without  in- 
demnifying the  agent,  if  there  had  been  an  agen- 
cy as  to  the  sale  of  the  books  to  Warren. 

Story,  Ag.,  sec.  466;  Dunlap's  Paley,  Ag., 
188,  184,  and  notet:  U.  8.  v.  Jarvit,  Davds'  D. 
C,  274;  Buttery.  Smith,  85  Miss.,  459. 
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Now,  Warren  never  proposed  to  terminate  the 
entire  contract  between  himself  and  Stoddart. 
He  only  proposed  to  fill  and  perform  the  con- 
tract so  far  as  the  parties  had  acted  under  it; 
but  as  to  future  or  new  business,  he  did  not  pro- 
pose to  act  further  under  the  contract.  And  if 
the  agent  was  not  bound  to  continue  in  the  serv- 
ice oi  his  principal,  Warren  did  only  what  he 
had  a  perfect  right  to  do. 

He  owed  no  allegiance  to  Stoddart,  other  than 
the  allegiance  called  for  by  the  contract.  He 
was  bound  to  serve,  or  canvass  faithfully, while 
he  did  canvass.  But  he  was  not  bound  to  can- 
vass longer  than  his  interests  would  be  pro- 
moted by  it,  or  longer  than  he  thought  best. 
He  did  not  forfeit  all  his  rights  by  failing  to  do 
what  Stoddart  required  him  to  do,  but  what  he 
had  not  agreed  to  do. 

If  counsel  are  correct  in  their  view  of  this 
case,  then  the  court  below  was  clearly  wrong  in 
its  construction  of  the  contract  in  controversy. 

But  it  is  believed  that  if  there  had  been  an  ex- 
press contract  in  this  case,  that  Warren  should 
continue  to  canvass  during  the  entire  publica- 
tion of  the  work,  that  it  would  not  have  consti- 
tuted a  condition  precedent,  so  as  to  defeat  War- 
ren's right  of  action  under  it.  So  soon  as  War- 
ren obtained  a  single  subscriber  under  that  con- 
tract, and  reported  that  subscriber  to  Stoddart, 
he  (Warren)  had  done  all  that  he  was  required 
to  do  to  entitle  him  to  order  the  entire  work  to 
fill  that  particular  subscription,  as  fast  as  it 
might  be  published.  He  could  order  the  first 
volume  immediately,  and  every  succeeding  vol- 
ume as  it  was  published;  and  in  case  Stoddart 
refused  to  deliver  such  volume,  Warren  could 
have  immediately  sued  Stoddart  for  a  breach  of 
the  contract. 

Taylor  v.  Laird,  1  Hurl.  &  N,  286;  8tubb$ 
v.  Holywell  R.  Co.,  L.  R.,  2  Exch.,  811,  and 
cases  cited  ante;  Phila.,  etc.,  R.  R.  Co.  v.  How- 
ard, 18  How.,  808;  Tyler  v.  Ames,  6  Lans.,  280. 

That  one  refusal  was  sufficient  to  entitle 
Warren  to  maintain  this  action,  seems  to  be 
established  by  the  case  in  18  How.;  by  the 
case  of  Hoclietter  v.  DeLaUmr,  20  Eng.  L.  & 
E.,  157  ;  Cort  v.  Ambergate  R.  R.  Co..  6  Eng. 
L.  &  E.,  280  ;  Hoieard  v.  Daly,  61  N.  Y.,  862  ; 
8  Pars.  Cont.,  188,  189;  see,  2 Smith,  L.  C,  68, 
and  cases  there  cited;  see,  Fox  v.  Kitton,  19  111., 
619;  see  cases  cited  in  88  111.,  p.  49;  Lyon  v.  (Jul- 
bertson,  4  Eng.  Law  Rep.,  Moak's  Note*,  406; 
Jlopcr  v.  Johnson,  L.  R.,  8  C.  P.,  167.  Stod- 
dart's  refusing  to  deliver  the  books,  except  upon 
the  terms  of  payment  in  cash,  when,  by  the  terms 
of  the  contract,  he  was  entitled  to  a  credit  for 
the  same,  was  equivalent  to  an  absolute  refusal, 
because  Stoddart  could  not  be  justified  in  im- 
posing new  terms  and  conditions  to  his  contract 
to  sell  the  books  to  Warren.  He  might  just  as 
well  have  required  him  to  pay  double  the  price 
as  to  have  imposed  any  other  new  terms  or  con- 
ditions to  the  contract.  Refusal  by  Stoddart, 
except  upon  a  condition  Warren  was  not  bound 
to  accept,  has  the  same  effect  as  an  absolute  re- 
fusal, and  the  plaintiff  was  entitled  to  treat  it  as 
an  entire  repudiation  by  Stoddart  of  his  agree- 
ment. 

Per  Steele,  J,  in  Safford  v.  Kinsley ,  40  Vt., 
506  and  513 ;  to  the  same  effect  is  the  case  of  Mar- 
tin v.  Eames,  26  Vt.,  476-481,  per  Isham,  J. 

The  leading  case  in  this  country  upon  the  sub- 
ject of  a  breach  of  a  continuous  contract  like 
See  15  Otto 


this,  is  the  case  of  Mastertonv.  Brooklyn,  7  Hill 
(N.  T. ),  62.  The  doctrine  of  this  case  has  been 
recognized  and  affirmed  in  this  court. 

See,  Philadelphia,  etc.,  R.  R.  Co.  v.  Howard, 
18  How.,  808-844  ;  U.  8.  v.  Speed,  8  Wall. 
85  (75  U.  S.,  XIX.,  452);  see,  also,  Hoehster 
v.  DeLatour,  20  Eng.  L.  &  E.,  157;  Chamber 
of  Commerce  v.  Solitt,  48  111.,  519;  McPherson\. 
Walker,  40  Hi.,  872;  Wolf  v.  WiUitts,  85  111.,  95- 
102;  Fox  v.  Kitton,  19  111.,  588;  Roper  v.  John- 
eon,  L.  R,  8  CP.,  167,  Eng.  Rep.,  4  Moak's 
Notes,  897. 

A  refusal  to  perform  by  Stoddart  was  equiv- 
alent, for  the  purpose  of  sustaining  an  action  for 
the  breach  of  a  contract,  to  an  actual  perform- 
ance by  Warren.  The  damages,  however,  in 
such  case  will  be  different.  In  the  case  of  actual 
and  complete  performance,  the  damage  is  a  con- 
tract price;  in  case  of  a  refusal  to  perform,  the 
damage  is  the  value  of  the  work  actually  per- 
formed and  the  actual  loss  sustained  by  the 
plaintiff  by  not  being  permitted  to  perform  the 
rest  of  the  contract. 

Phila.,  etc.,  R.  R.  Co.  v.  Howard,  18  How., 
808;  Clark  v.  Tlie  Mayor,  4  N.  Y.,  889;  Derby  v. 
Johnson,  21  Vt.,  18-22;  Shannon  v.  Comstock,2l 
Wend.,  457;  ttnr*  v.  Martiglia,  1  Den.,  817. 

The  cases  are  collected  on  the  subject  in  Smith, 
L.  C,  p.  58.   In  our  case  the  measure  of  dam- 

r would  seem  to  be  the  difference  between 
contract  price  and  the  subscription  price, 
less  the  cost  of  delivering  the  books  and  collect- 
ing the  pay  for  the  same,  to  which  should  be 
added  the  depreciation  upon  the  four  volumes 
delivered,  by  reason  of  their  being  a  broken  set. 
The  real  measure  of  damages  to  which  Warren 
is  entitled,  would  seem  to  be  the  benefits  or  prof  - 
its  which  he  would  have  received  from  the  act- 
ual performance  of  the  contract  by  Stoddart. 

1  Sedg.  Dam.,  7th  ed.,  top,  p.  177,  marg.  p. 
74;  France  v.  Gaudet,  L.  R.,  6  Q.  B.,  199;  Ro- 
ries  v.  Hutchinson, .18  C.  B.  (N.  8),  445;  McHose 
v.  Fulmer,  78  Pa.,  865;  Van  Arsdale  v.  Rundel, 
82  111.,  68. 

Damages  can  be  recovered  for  the  loss  of  a 
subcontract; 

Irue  v.  International  Tel.  Co.,  60  Me.,  9; 

And  for  the  expense  of  performing  a  subcon- 
tract; 

Hinde  v  LiddeU,  L.  R,  10  Q.  B.,  265; 

They  can  be  given  in  actions  on  contract  where 
notice  is  previously  given  of  the  subcontract. 

Booth  v.  Spuyten  Duyvil  Rolling  Mill  Co.,  60 
N.  T.,  487;  Die  EOnnger  v.  Amatrong,  L.  R., 
9  Q.  B.,  478;  Rl.  Cent.  R.  R.  Co.  v.  Cobb.  64111., 
128-143;  Oriffen  v.  Coleman  (114  Eng.  C.  L.);  4 
H.  &  N.,  265;  Smeed  v.  Foord,  102  Eng.  C.  L., 
600. 

No  counsel  appeared  for  defendant  in  error. 

Mr.  Justice  Wood*  delivered  the  opinion  of 
the  court: 

The  only  question  in  the  case  is  whether  or 
not  the  instruction  of  the  court  to  the  jury,  to 
the  effect  that,  on  the  facts,  the  plaintiff  in  er- 
ror was  entitled  to  no  damages,  is  correct.  This 
will  depend  upon  the  construction  which  is  u 
be  put  on  the  contract  between  Stoddart  anu 
Warren,  of  February  24,  1877. 

The  contract  is  indefinite  as  to  the  time  dur- 
ing which  it  was  to  continue  in  force.  It  is 
probable  that  the  parties  supposed  the  contract 
would  continue  until  the  twenty-one  volumes 
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were  published  or  a»  least  until  the  territory 
named  in  the  contract  had  been  thoroughly 
canvassed  But  no  time  was  mentioned  in  the 
contract  nor  did  it  make  any  provision  with 
respect  to  the  unfilled  orders  in  case  of  its  ter- 
mination before  the  publication  was  completed, 
and  we  are  left  to  construe  it  and  settle  the 
rights  of  the  parties  under  it  as  they  have 
made  it. 

The  complaint  of  Warren  is,  not  that  Stod- 
dart  refused  to  furnish  him  with  the  books  nec- 
essary to  fill  the  orders  he  had  taken,  nor  that 
he  refused  to  furnish  the  books  at  the  price 
fixed  by  their  contract.  His  sole  complaint  is 
that  Stoddart  refused  to  furnish  the  books  on 
a  credit  of  about  thirty  days,  which  Warren 
insists  the  contract  provided  for,  and  demand- 
ed the  cash 

He  claims  that  after  he  had  stopped  canvass- 
ing for  the  reprint  of  Stoddart,  and  had  made 
a  contract  with  and  entered  into  the  service  of 
a  rival  publisher  of  the  same  work,  and  had 
begun  in  the  interest  of  the  rival  publisher  a 
canvass  of  the  same  territory  which  had  been 
allotted  to  him  exclusively  by  his  contract  with 
Stoddart.  he  had  the  right,  upon  the  refusal  of 
the  lattei  to  furnish  the  books  on  thirty  days' 
credit,  to  obtain  a  cancellation  of  the  orders  he 
had  taken  for  Stoddart 's  reprint,  and  substitute 
therefor  orders  for  the  rival  edition,  and  charge 
the  expense  of  the  substitution  to  Stoddart. 

Wc  think  it  entirely  clear  that  he  had  no 
such  right.  There  was  no  express  provision  in 
the  contract  between  Warren  and  Stoddart 
which  required  the  latter  to  furnish  the  books 
on  credit,  and  we  think  that  the  provision  of 
the  contract  that  Warren  should  remit  on  the 
seventh  day  of  the  month  one  half  the  amount 
of  monthly  statement  for  previous  month,  and 
on  the  twenty -sixth  day  the  remaining  half ,  was 
not  continued  in  force  after  Warren  had  ter- 
minated the  contract,  and  abandoned  the  serv- 
ice of  Stoddart  under  it. 

Although  the  contract  fixed  no  time  during 
which  it  was  to  continue  in  force,  yet  we  think 
that  when  either  party  terminated  it,  the  other 
was  no  longer  bound  by  its  provisions.  It  gave 
Warren  the  exclusive  right  to  sell  the  books 
within  certain  territory,  and  by  it  Stoddart 
agreed  to  furnish  them  to  him  at  stipulated 
prices  and  on  stipulated  terms.  On  his  part 
Warren  agreed  to  use  his  best  endeavors  to  pro- 
mote the  sale  of  the  work  in  the  field  exclu- 
sively assigned  to  him.  These  clauses  of  the 
contract  were  reciprocal,  and  the  performance 
of  one  was  the  consideration  for  the  perform- 
ance of  the  other.  When  Warren  ceased  to 
canvass  for  Stoddart's  books  he  had  no  right  to 
demand  the  books  at  the  prices  or  the  terms 
mentioned  in  the  contract. 

But  even  conceding  that  the  provision  re- 
ferred to  remained  in  force  after  Warren  had 
declined  to  go  on  under  the  contract,  it  does 
not  follow  that  upon  the  refusal  of  Stoddart  to 
give  Warren  a  credit  of  thirty  days  upon  the 
books,  the  latter  could  obtain  a  cancellation  of 
the  orders  he  had  taken  for  Stoddart's  reprint 
and  substitute  orders  for  the  Scotch  edition  and 
charge  the  expense  of  so  doing  to  Stoddart. 
The  claim  that  upon  a  simple  refusal  of  Stod- 
dart to  allow  him  thirty  days'  credit  upon  the 
books  as  he  ordered  them,  he  could  go  on  and 
substitute  other  orders  for  another  book  and 
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charge  Stoddart  with  the  expense  of  substitu 
tion,  amounting  to  $80,000,  is,  to  say  the  least, 
a  remarkable  one.  The  damage  sustained  by 
Warren  because  he  did  not  get  the  thirty  days 
credit  which  he  thinks  he  was  entitled  to  is  not 
to  be  measured  in  that  way. 

The  rule  is,  that  where  a  party  is  entitled  to 
the  benefit  of  a  contract  and  can  save  himself 
from  a  loss  arising  from  a  breach  of  it  at  a  tri- 
fling expense  or  with  reasonable  exertions,  it  is 
his  duty  to  do  it,  and  be  can  charge  the  delin 
quent  with  such  damages  only  as  with  reason- 
able endeavors  and  expense  he  could  not  pre- 
vent. Wicker  v.  Hoppock,  6  Wall.,  94  [73  U.S., 
XVm.,  7521;  Miller  v.  Mariner't  Church,  7 
Greenl.  (Me.),  56;  RutteU  v.  Butterfield,  21 
Wend.,  304;  Ketchcll  v.  Burnt,  24  Wend.,  457; 
U.  S.  v.  Burnham,  1  Mason,  57;  Taylor  v. 
Read,  4  Paige,  571.  [230] 

The  course  pursued  by  Warren  was  not  nec- 
essary to  his  own  protection.  He  might  eith- 
er have  paid  Stoddart  cash  for  the  books  re- 
quired to  fill  his  orders,  or  have  allowed  Stod- 
dart to  fill  the  orders  and  divide  the  profits  of 
the  business  between  them,  on  equitable  terms 
The  law  required  him  to  take  that  course  by 
which  he  could  secure  himself  with  the  least 
damage  to  the  defendant  in  error.  Instead  of 
this  he,  unnecessarily,  destroys  a  valuable  in- 
terest of  Stoddart  in  the  business  in  which  they 
were  jointly  engaged,  and  then  seeks  to  charge 
him  with  the  great  expense  and  damage  which 
he  brought  on  himself  in  so  doing. 

If  Stoddart  violated  his  contract  with  War- 
ren in  refusing  to  fill  his  orders  except  for  cash, 
the  measure  of  Warren's  damages  would  be  the 
interest  for  thirty  days  on  the  amount  of  cash 
paid  on  his  orders.  As  no  proof  was  given  to 
show  that  Warren  had  ever  paid  cash  for  any 
books  ordered  by  him,  he  would  only  be  enti- 
tled, in  any  view  of  the  case,  to  nominal  dam- 
ages. 

But,  as  we  have  already  said,  Stoddart  was 
not  bound  by  the  contract  to  furnish  the  books 
on  credit  after  Warren  had  gone  over  to  a  rival 
publisher  and  refused  to  go  on  under  his  con- 
tract. We  think,  therefore,  that  the  court  be 
low  was  right  in  saying  to  the  jury  that  War- 
ren was  entitled  to  no  damages  at  all. 

Judgment  affirmed. 

True copy.  Test: 

James  H.  McKenney,  Clerk,  8up.  Court,  U.  8. 


BOARD  OF  SUPERVISORS  of  the  Cock-  [316] 
tt  of  Albany,  Plff.  in  Err., 
v. 

EDWARD  N.  STANLEY 

(See  15  Otto.  316-318.) 

Modifying  judgment— taxation  of  bank  share* — 
new  trial. 

1.  This  court  may  modify  Ite  order  for  Judgment 
absolute  in  a  case,  so  far  as  to  permit  a  trial  in  the 
circuit  court  on  issues  not  decided  by  that  court  la 
the  former  trial. 

2.  The  shares  of  a  national  bank  are  not  relieved 
from  taxation  because  a  single  bank  of  the  State  has 
been  favored  by  mistake  or  by  intention. 

8.  If  the  assessors, in  levying  a  tax,  habitually  and 
intentionally  or  by  some  fixed  rule,  assessed  the 
shares  of  national  banks  higher  in  proportion  to 
their  actual  value  than  other  moneyed  capital  gen- 
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erally,  then  there  is  ground  for  recovery  of  such 
tax  by  such  banks,  paid  by  " 


i  Illegally  aaoccood. 


and  a  new  trial  as  to  that  should  be  granted,  when 
such  ground  of  reoo  very  is  alleged  and  has  not  been 
dispose*  of  on  the  former  trial. 

[No.  847.] 

Submitted  Apr.  10, 188t.  Decided  Apr.  H,  188t. 
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N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York. 

The  case  is  sufficiently  stated  by  the  court. 
See,  ante,  1044. 

Messrs.  Matthew  Hale  and  Wager 
Swsyne,  in  support  of  motion. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court : 

Since  the  opinion  in  this  case  was  delivered, 
a  suggestion  has  been  made  to  modify  the  order 
of  the  court  for  judgment  so  far  as  to  permit  a 
trial  in  the  circuit  court,  on  issues  not  decided 
by  that  court,  in  the  former  trial. 

The  conclusions  of  law  found  by  the  circuit 
court,  if  sound,  disposed  of  the  whole  case,  and 
the  facts  found  were  sufficient  to  meet  that 
view.  As  our  opinion  differed  in  one  important 
point  from  that  on  which  the  circuit  court  acted, 
it  became  a  question  whether  the  facts  found 

r  a  1 7 1  were  8tiU  suffic>eDt  to  dispose  of  the  whole  case. 

1  J  In  a  bill  of  exceptions,  signed  by  the  Judge 
and  found  in  the  record,  it  is  said:  "  There  was 
evidence  given  in  the  case  upon  the  subject  of 
other  allegations  contained  in  the  complaint,  but 
the  court  did  not  pass  upon  such  allegations,  as 
the  following  admission  and  the  decision  of  the 
court  herein  duly  show."  Then  follows  a  stip- 
ulation, signed  by  counsel  for  each  party,  that 
the  case  was  decided  solely  upon  the  invalidity 
of  the  New  York  Statute,  and  that  other  alle- 
gations contained  in  the  complaint  had  not  been 
passed  on. 

Under  these  circumstances,  we  should  have 
little  difficulty  in  directing  the  court  below  to 
grant  a  new  hearing  as  to  such  issues,  if  we 
could  find  in  the  record  any  material  issue  in 
regard  to  which  the  court  made  no  finding.  - 

Attention  has  been  called  to  the  following 
language,  which  is  a  part  of  each  count  in  the 
complaint: 

"  And  the  plaintiff  also  says,  upon  informa- 
tion and  belief,  that  the  assessment  of  said  shares 
of  stock  in  said  banking  association  by  said 
board  of  assessors,  was  at  a  greater  rate  than 
was  assessed  by  said  board  of  assessors  upon 
shares  of  stock  in  a  bank  organized  under  the 
laws  of  the  State  of  New  York,  located  in  said 
Sixth  Ward,  and  was  at  a  greater  rate  than  was 
assessed  by  said  board  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  the 
State  of  New  York,  and  that  for  these  reasons 
naid  assessment  of  said  shares  of  stock,  and  the 
levy  of  tax  thereunder,  were  illegal  and  void." 

U  this  is  a  sufficient  allegation  of  a  distinct 
ground  of  recovery,  it  seems  just  that  the 

filaintiff  should  have  a  hearing  on  it,  as  the  de- 
endant  took  issue  on  it  and  it  has  not  been  dis- 
posed of. 

We  have,  however,  much  difficulty  in  finding 
a  solid  ground  of  recovery  in  this  statement  It 
is  divisible  into  two  parts:  1.  That  the  shares 
of  the  national  bank  were  assessed  at  a  greater 
rate  than  was  assessed  on  shares  of  a  bank  or- 
ganized under  the  laws  of  the  State  of  New 
York,  located  in  said  Sixth  Ward. 
See  15  Otto. 


We  are  quite  clear  thai  the  shares  of  the  plaint- 
iff arc  not  relieved  from  taxation  because  a  sin- 
gle bank  of  the  State  has  been  favored  by  mis- 
take or  by  intention. 

For  errors  of  this  kind  the  Statutes  of  New 
York  provide  the  correction,  which  should  be  [3181 
taken  in  time,  and  we  should  be  very  reluctant 
to  hold  that  when  it  has  been  shown  that  a  sin- 

ffle  bank  or  a  single  individual  has  been  taxed 
ess  than  he  should  be,  all  other  taxes,  however 
just,  are  thereby  invalidated. 

The  other  branch  of  the  allegation  is,  that  the 
assessment  of  the  shares  of  the  Exchange  Bank 
"Was  at  a  greater  rate  than  was  assessed  upon 
other  moneyed  capital  in  the  hands  of  individual 
citizens  of  the'  State  of  New  York." 

If  by  this  it  is  supposed  that  a  few  individual 
instances  may  be  shown,  of  partial  assessments 
favoring  citizens,  as  compared  with  the  national 
banks,  we  think  it  is  erroneous.  But  if  it  is  in- 
tended to  allege  that,  apart  from  the  question  of 
the  right  of  the  shareholder  to  deduct  for  his 
debts — a  question  which,  in  this  cose  was  dis- 
posed of  and  was  in  issue — it  can  be  proved  that 
the  assessors  habitually  and  intentionally  or  by 
some  rule  prescribed  by  themselves  or  by  some 
one  whom  they  were  bound  to  obey,  assessed 
the  shares  of  the  national  banks  higher  in  pro- 
portion to  their  actual  value  than  other  moneyed 
capital  generally,  then  there  is  ground  for  recov- 
ery, and  a  hearing  as  to  that  should  be  granted. 

As  we  have  said,  it  may  be  well  doubted  if 
plaintiff  intended  to  allege  this  or  to  rely  on 
proving  it. 

But  as  it  is  a  question  of  pleading  under  the 
New  York  Code,  and  as  no  injustice  can  occur 
by  leaving  the  matter  to  the  court  below,  the 
judgment  will  be  to  far  modified  as  to  permit  the 
court  below,  in  its  discretion,  to  hear  evidence  on 
that  point  and  if  necessary,  to  allow  an  amend- 
ment of  the  pleading  to  present  it  properly. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  8up.  Oourt,TJ.  a 


AMERICAN  LITE  INSURANCE  COMPA- 
NY, Ptff.  in  Err., 
v. 

TOWN  OP  BRUCE. 


(See  S.  C,  15  Otto,  328-388.) 
Estoppel  by  recitals  in  bonds. 

Where  the  recitals  in  town  bonds  Imported  that 
nothing  remained  to  be  done,  in  order  to  make  the 
bonds  binding  obligations  upon  the  town  in  the 
bands  of  bona  fide  purchasers,  the  town  is  estopped, 
as  against  a  bona  fide  holder,  to  piead  that  condi- 
tions of  which  purchasers  had  no  notice  have  not 
been  performed. 

[No.  41.1 

Argued  Apr.  So,  1882.    Decided  Apr.  H,  188S. 


N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  stated  by  the  court. 
Messrs.  O.  L.  Fort,  Thomas  P.  Bon  field, 


I 


Nora— Recitals  in  negotiable  bonds  or  securities ; 
evidence  of  the  facts  recited ;  estoppel  by;  recitals  in. 
See  note  to  Mercer  Co.  v.  Hackett,  Su.  8.,  XVII..  5i8. 
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Henry  Haulehnrst  and  Itaae  Hatlehunt, 
for  plaintiff  in  error. 

Matn  Philip  Phillip*  Samuel  Richdson 
and  W.  HaUeU  Phillips,  for  defendant  in  error. 

Mr.  Justice  Harlan  Cslivered  the  opinion 
of  the  court 

This  action  involves  the  liability  of  the  Town 
of  Bruce,  in  the  State  of  Illinois,  upon  sundry 
interest  coupons,  attached  to  bonds,  in  the  or- 
dinary form  of  negotiable  municipal  bonds. 
On  the  first  day  of  December,  1870,  and  by  the 
constituted  authorities  of  the  Town,  they  were 
delivered  to  the  Plymouth,  Kankakee  and  Pa- 
cific Railroad  Company  in  payment  of  a  sub- 
scription to  the  capital  stock  of  the  Kankakee 
and  Illinois  River  Railroad  Company.  The 
latter  company,  after  organization,  became 
consolidated  with  the  former,  and  hence  the  de- 
livery to  the  consolidated  company.  The  bonds 
upon  their  face  recite  that  they  are  "Issued  by 
virtue  of  the  law  of  the  State  of  Illinois,  enti- 
tled 'An  Act  to  Incorporate  the  Kankakee  and 
Illinois  River  Railroad  Company,'  approved 
April  15  1869,  and  'An  Act  to  Fund  and  Pro- 
vide for  Paying  Railroad  Debts  of  Counties, 
Townships,  Cities  and  Towns,  in  force  April 
16th  1869;'  and  we,  the  supervisor  and  town 
clerk  of  the  Township  of  Bruce,  do  hereby  cer- 
tify that  a  special  election  was  held  in  said 
Township  on  the  7th  day  of  September,  1869, 
at  which  special  election  a  majority  of  the  legal 
voters,  participating  at  the  same,  voted  'tor 
1 3291  subscription'  to  the  capital  stock  of  the  Kanka- 
kee and  Illinois  River  Railroad  Company  in 
the  Bum  of  $25,000  and  to  issue  bonds  of  said 
Township  therefor;  and  said  special  election 
was  by  the  proper  authorities,  then  and  there 
duly  declared  carried  'for  subscription,'  and 
that  all  the  other  requirements  of  the  law  in  re- 
lation to  said  special  election  were  duly  complied 
with  " 

The  Act  of  April  15,  1869,  is  the  charter  of 
the  railroad  company.  By  the  16th  section 
thereof  it  is  made  the  duty  of  the  supervisor  or 
clerk  of  any  town  or  township,  declaring  by  a 
majority  of  its  voters  in  favor  of  subscription 
to  the  capital  stock  of  the  railroad  company,  to 
make  the  subscription,  receive  the  proper  cer- 
tificates and  execute  bonds  therefor,  which 
shall  be  delivered  to  the  president  or  secretary 
ot  said  railroad  company  for  the  use  of  said 
company,  and  shall  be  a  pledge  upon  the  rev- 
enue of  said  territories  respectively.  Be rs.  Laws 
111  1869,  Vol.  8,  p.  1. 

The  coupons  in  suit,  before  their  maturity, 
to  wit.  on  the  19th  June,  1871,  together  with 
the  bonds  to  which  they  are  severally  attached, 
were  purchased  by  plaintiff  in  error  from  one 
Alexander  Whillden,  the  lawful  and  bona  fide 
holder  thereof,  for  the  sum  of  $9,500  cash  in 
hand  paid.  Neither  Whillden  nor  the  Insurance 
Company  bad  any  notice,  at  the  time,  of  any  ir- 
regularity, invalidity  or  informality  in  the  mak- 
ing issuing  or  delivery  of  the  bonds. 

It  is  not  seriously  disputed,  either  in  the 
pleadings  or  in  argument,  that  the  Acts  of  As- 
sembly referred  to  in  the  bonds  gave  ample  au- 
thority for  subscription  by  the  Town  to  the 
capital  stock  of  the  Kankakee  and  Illinois  Riv- 
er Railroad  Company,  to  be  paid  for  in  bonds 
of  the  Town,  provided  a  majority  of  legal  vot- 
ers, at  an  election  previously  called  and  held 
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for  that  purpose,  expressed  their  approval  of 
such  subscription  ana  its  payment  in  that  mode 
But  the  contention  of  the  Town  is:  1.  That,  by 
the  7th  section  of  the  Act  of  April  16, 1869,  it 
is  provided  that  "Any  county,  township,  city 
or  town  shall  have  the  right,  when  making  any 
subscription  or  donation  to  any  railroad  com- 
pany, to  prescribe  the  conditions  upon  which 
such  bonds  and  subscriptions  or  donations  shall 
be  made,  and  such  bonds,  subscriptions  or  do- 
nations shall  not  be  valid  and  binding  until 
such  conditions  precedent  shall  have  been  com-  [330] 
plied  with."  2.  That,  in  pursuance  of  the  au- 
thority thus  given,  the  Town  voted  to  make  a 
subscription  of  $25,000,  to  be  paid  for  in  bonds, 
subject  to  the  following  conditions,  distinctly 
set  forth  in  the  notice  under  which  the  election 
was  held,  and  assented  to  by  the  railroad  com- 
pany, viz.:  that  the  road  be  so  constructed  as 
to  pass  through  the  Town,  making  Streator  a 
point  in  a  northwesterly  direction  towards  Bu- 
reau Junction;  that  a  depot  be  located  and 
maintained  in  the  Town  of  Bruce;  that  the 
bonds  be  delivered  in  sums  of  $1,000  for  every 
mile  of  road  graded,  as  the  work  progresses, 
and  $1,000  for  every  mile  of  ties  laid,  and  tho 
balance  when  the  road-bed  is  ready  for  the  iron ; 
and  that  no  further  calls  or  assessments  shall  be 
made  upon  the  Town  or  upon  the  subscription 
to  stock  over  the  amount  aforesaid;  Provided, 
nevertheless,  That  the  subscription  be  void  and 
of  no  effect  unless  an  agreement,  by  the  railroad 
company  for  said  iron  and  rolling  stock  with 
responsible  parties,  shall  be  made  on  or  before 
one  year  from  the  dav  of  the  election,  and  the 
railroad  company  shall  have  formed  satisfactory 
arrangements  to  connect  said  railroad  with 
some  eastern  terminus.  3.  That  the  conditions 
thus  prescribed  have  never  been  complied  with 
in  these  respects;  more  than  one  year  elapsed 
after  the  election  and  yet  no  agreement  had  been 
made  on  or  before  September  7,  1870,  by  the 
original  or  consolidated  company,  with  any  par- 
ty for  «he  iron  or  the  rolling  stock  of  the  rail 
road;  the  road  was  never  so  constructed  as  to 
pass  through  the  Town  of  Bruce;  it  was  not 
constructed  when  the  bonds  were  issued  and 
has  never  been  constructed  at  any  time  since; 
no  depot  has  ever  been  located  or  maintained  in 
the  Town:  the  ties  were  never  laid  for  any  one 
mile  of  the  railroad  within  the  Town;  and  no 
part  of  the  railroad  for  the  line  of  railroad 
of  the  Kankakee  and  Illinois  River  Railroad 
Company,  or  of  the  original  line  of  the  original 
Plymouth,  Kankakee  and  Pacific  Railroad  has 
ever  been  constructed. 

These  facts  are  set  out  in  detail  in  the  spe- 
cial plea  of  the  Town.  As  against  a  bona  fide 
holder,  for  value,  of  the  bonds  and  their  cou-  [331] 
pons,  do  they  constitute  a  defense?  Or,  to  state 
the  question  more  distinctly :  can  the  Town, 
after  the  bonds  have  been  signed,  sealed  and 
delivered  by  its  constituted  authorities  to  the 
railroad  company,  and  have  passed  into  the 
hands  of  bona  fide  holders  for  value,  escape  lia- 
bility by  showing  that  the  conditions  or  some 
of  them  imposed  by  popular  vote  have  not  been 
complied  with  upon  the  part  of  the  railroad 
company? 

The  statute  did  not  make  it  obligatory  on 
the  Town  to  impose  conditions,  upon  the  per 
formance  of  which  its  liability  should  depend. 
It  conferred  simply  the  right  to  do  so,  leaving 

10*  U.  S. 


Digitized  by 


Google 


1881. 


ion  Imb.  Co.  t.  Town  op  Bruo* 


the  Town  at  liberty  to  prescribe  conditions  or 
to  make  an  unconditional  subscription.  Con* 
sistently  with  the  statute,  the  Town  could  issue 
and  deliver  bonds  for  the  subscription  in  ad- 
vance of  the  construction  cf  any  part  of  the 
road.  But  when  conditions  were  prescribed, 
good  faith,  and  the  obligations  which  every- 
where arise  out  of  negotiable  securities,  re- 
quired—if the  Town  intended  to  rely  upon  them 
—that  the  public,  who  were  expected  to  buy 
the  bonds  or  to  advance  money  upon  them, 
should  be  informed  by  their  recitals,  that  the 
Town  had  exercised  its  statutory  right  to  impose 
conditions  upon  its  liability.  The  offlcers.both 
of  the  Town  and  the  railroad  company,  knew, 
however,  that  bonds  could  not  have  been  nego- 
tiated in  the  market  had  their  recitals  disclosed 
the  fact  that  payment  depended  upon  condi- 
tions thereafter  to  be  fulfilled  by  the  railroad 
corporation.  To  the  end,  therefore,  that  money 
might  be  raised  for  the  construction  of  the 
proposed  road,  or  in  reliance  upon  the  perform- 
ance by  the  railroad  company  of  the  conditions 
imposed, the  constituted  authorities  of  the  Town 
ana  the  officers  or  agents  of  the  company,  co- 
operated in  putting  out  bonds  negotiable  in 
form  and  with  recitals  that  gave  no  intimation 
even  that  the  subscription  was  conditional. 
The  fact  that  conditions  had  been  prescribed 
was  omitted  in  recitals,  full  of  everything  nec- 
essary to  induce  the  public  to  buy  the  bonds. 
The  statement,  on  the  face  of  the  bonds,  that 
they  were  issued  by  virtue  of  the  Statutes  of 
April  15,  1869,  and  April  16,  1869— the  first  of 
which  contains  an  absolute  requirement  that  the 
bond*  be  issued  and  delivered  upon  the  subscription 
being  toted,  while  the  second  gives  the  right, 
but  does  not  make  it  imperative,  to  impose  con- 
ditions—and  the  further  statement  that  the 
people  had  voted  for  subscription  and  to  issue 
township  bonds  therefor,  fairly  imported  that 
[332]  nothing  remained  to  be  done  in  order  to  make 
the  bonds  binding  obligations  upon  the  Town 
in  the  hands  of  bona  fide  purchasers.  Under 
these  circumstances,  the  Town,  by  every  princi- 
ple of  justice,  is  estopped,  as  against  &Donafnu> 
holder,  to  plead  conditions,  the  fact  of  the  ex- 
istence of  which  was  withheld  from  the  public 
for  one  of  two  reasons,  either  to  facilitate  their 
negotiation  in  the  markets  of  the  country,  or  in 
reliance  upon  the  railroad  company  meeting 
the  prescribed  conditions.  It  should  not  now 
be  heard  to  make  a  defense  inconsistent  with 
the  representations  contained  in  the  recitals 
upon  its  bonds,  or  upon  the  ground  that  the 
conditions  imposed,  of  which  purchasers  had 
no  notice,  have  not  been  performed. 

But  this  conclusion,  it  is  contended,  is  In 
the  face  of  the  express  declaration  in  the  Act  of 
April  16,  1869,  that  subscriptions  or  donations 
made  and  bonds  issued,  upon  conditions, 

Shall  not  be  valid  and  binding  until  such 
conditions  precedent  shall  have  been  complied 
with. '  And  in  support  of  that  contention  coun- 
sel cite  Eagle  v.  Kohn,  84  111.,  292, in  which  case 
.  one  of  the  J ustices  dissented  and  another  did  not 
Kit.  That  case  involved  the  liability  of  the 
Town  of  Eagle  upon  certain  coupons  of  bonds 
issued  to  the  same  railroad  company.  The  de- 
fense was  there,  as  here,  non-compliance  with 
certain  conditions  which  had  been  attached  by 
lK>pular  vote  to  the  subscription.   The  court, 

See  14  Otto. 


the  before  mentioned  Act  of  April 
16,  1869,  "held  that  there  was  no  want  of  power 
to  make  the  subscription  and  to  issue  bonds ; 
that,  if  the  Town  so  willed,  the  subscription 
could  be  made  and  bond*  issued  in  advance  of 
compliance  with  dny  conditions  imposed  by  pop- 
ular tote;  that,  aside  from  the  statute,  inno- 
cent purchasers  for  value  would  enjoy  the  pro- 
tection accorded  to  bona  fide  holders  of  nego- 
tiable paper,  and  would  not  be  affected  by  non- 
compliance with  such  conditions:  that  such 
holders  could  not  be  required  to  take  notice  of 
the  conditions  nor  of  any  resolution  relating  to 
them  upon  the  records  of  the  railroad  compa- 
ny; but  that,  in  view  of  the  express  provision  of 
the  statute  that  the  bonds  should  not  be  "valid 
and  binding  until  such  conditions  precedent 
shall  have  been  complied  with,"  non-compli- 
ance therewith  is  a  good  defense,  even  against 
purchasers  in  good  faith  for  value.  The  decis- 
ion in  that  case  was  made  several  years  after 
the  bonds  had  been  put  on  the  market,  but  be- 
ing a  construction  of  a  local  statute,  it  is  insist- 
ed that  the  Federal  Court  is  bound  to  accept  it 
as  controlling  in  the  present  case.  We  waive 
discussion  as  to  the  soundness  of  the  conclusion 
reached  by  the  state  court,  or  any  extended  ex- 
amination of  the  authorities  bearing  upon  the 
general  question,  whether  the  Federal  Court  is 
concluded  by  the  construction  given  by  the 
state  court  to  a  local  statute, under  which  rights 
have  accrued  to  citizens  of  other  States  before 
that  construction  was  given.  We  do  this  be- 
cause the  present  case  u  distinguishable  from 
Eagle  v.  Kohn  in  this:  that  it  does  not  appear, 
from  the  report  of  the  latter  case,  that  the  Town 
had,  by  the  recitals  in  its  bonds,  estopped  itself 
from  asserting,  as  against  &  bona  fide  holder,  the 
non-performance  of  conditions  imposed  by 
popular  vote.  Had  the  Town  of  Eagle  repre- 
sented, in  express  words,  upon  the  face  of  the 
bonds,  that  no  conditions  whatever  were  pre- 
scribed by  the  people,  or  that  the  subscription 
was  unconditional,  the  state  court  would  not, 
we  suppose,  adjudge  that  the  Town,  as  against 
a  bona  fide  holder,  could  take  shelter  behind  the 
statutory  provision  in  question.  In  the  present 
case,  the  Town  of  Bruce  did  not  make,  in  ex- 

Sress  terms,  a  representation  of  that  character, 
ut,  in  effect,  by  the  recitals  in  its  bonds,  it  did 
represent  to  the  public  that  the  bonds  were  is- 
sued in  all  respects  in  conformity  to  law,  and 
that  nothing  remained  to  be  done  which  was  es- 
sential to  its  liability  thereon.  The  Town  hav- 
ing power,  under  the  statute,  to  make  an  un- 
conditional subscription,  and  to  issue  and  deliv- 
er its  bonds  in  advance  of  the  construction  of 
the  road,  what  was  said  in  Brooklyn  v.  Int.  Co. , 
99  U.  8.,  870  [XXV.,  418],  may  be  repeated 
here:  "It  is  now  too  late  for  the  town  to  claim 
exemption,  as  against  bona  fide  purchasers,  up- 
on the  ground  that  the  railroad  company  disre- 
garded its  promise  to  construct  the  road,  or  up- 
on the  ground  that  its  own  officers  delivered  the 
bonds  in  violation  of  special  conditions,  of 
which  the  purchasers  had  no  knowledge  or  no- 
tice, either  from  the  statute  or  otherwise." 

The  Judgment  is  reversed,  with  direction*  for 
further  proceeding*  in  conformity  with  this 
opinion. 
TTne  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ. » 
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EMILY  SULLIVAN  et  al.  ,  Flffs.  in  Err. , 
v. 

H.  BURNETT  et  al. 
(See  8.  C,  15  Otto,  881-342.) 

Missouri  law  as  to  aliens— intention  to  become 
citizen — law  not  retrospective. 

1.  The  law  of  Missouri  of  1865  conferred  the  some 
capacity  of  acquiring,  holding  and  alienating  real 
estate  as  is  enjoyed  by  citizens  of  the  United  States 
upon  aliens  residing  in  this  country  who  had  made 
a  declaration  of  Intention  to  become  citizens  of  the 
United  States,  and  those,  whether  they  had  made 
such  declaration  or  not,  who  resided  in  that  State. 

2.  The  Act  of  1866,  of  that  State,  declared  that  an 
alien  who  did  not  reside  in  Missouri  or  in  this  coun- 
try, with  an  intention  to  become  a  citizen  of  the 
United  States,  and  who  could  not,  therefore.  In- 
herit, might,  within  a  limited  period,  sell  and  con- 
vey to  one  who  could  take  ana  hold. 

&  The  Act  of  1872  is  not  retrospective,  and  is  ap- 
plicable alone  to  future  acquisitions,  by  aliens,  of 
real  estate  in  Missouri. 

[No.  226.1 

Argued  Mar.  IS,  1882.   Decided  Apr.  24,  1882. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
The  case  is  stated  in  the  opinion  of  the  court. 
The  following  are  the  statutes  therein  referred 
to: 

Oen.  Statutes  of  Missouri,  1865,  title  xxvni. , 
chapter  110,  p.  448. 
[335]  gee,  i.  All  aliens  residing  in  the  United 
States,  who  shall  have  made  a  declaration  of 
their  intention  to  become  citizens  of  the  United 
States  by  taking  the  oath  required  by  law,  and 
all  aliens  residents  of  this  State,  shall  be  capable 
of  acquiring  real  estate  in  this  State  by  descent 
or  purchase,  and  of  holding  and  alienating  the 
same,  and  shall  incur  the  like  duties  and  liabil- 
ities in  relation  thereto  as  if  they  were  citizens 
of  the  United  States. 

Sec.  2.  It  shall  be  lawful  for  every  alien  who, 
except  for  his  alienage,  would  be  capable  of  ac- 
quiring real  estate  by  devise  or  descent  from 
any  person  thereafter  dying,  capable  of  holding 
at  the  time  of  his  death  real  estate  in  this  State, 
to  sell  and  convey  the  same  in  the  manner  pro- 
vided by  law  for  the  conveyance  of  real  estate, 
any  real  estate  which  he  may  acquire  by  virtue 
of  this  section,  to  any  other  person  capable  of 
holding  real  estate  by  virtue  of  the  laws  of  this 
State;  and  such  sale  and  conveyance  when  exe- 
cuted and  delivered  in  the  manner  provided, 
shall  have  the  effect  to  pass  all  the  title  to  any 
real  estate  which  such  alien  may  have  acquired, 
to  the  same  by  descent  or  devise. 

Sec.  8.  All  such  sales  and  conveyances  shall 
be  null  and  void,  unless  made  in  good  faith 
within  three  years  next  after  the  final  settle- 
ment of  the  estate  of  the  ancestor  or  devisor; 
provided  any  such  real  estate  be  in  litigation  be- 
tween such  alien  and  any  other  per-.-;  then 
such  real  estate  or  so  much  thereof  as  shall  have 
been  in  litigation,  shall  be  sold  and  conveyed 
within  three  years  after  the  termination  of  such 
litigation. 

Sec.  4.  When  any  such  real  estate  is  or  shall 


Nora. — AUenaoe ;  efect  of  otto  title  to  real  estate. 
See  note  to  Governeur  v.  Robertson,  24  U.  8.  (11 
Wheat),  382. 

Lex  loci  rel siteeoorarn*  title  to  lands  by  deed  or  de- 
vise.. See  note  to  Clark  v.  Graham.19  U.  8.  jfl  Wheat,), 
577 ;  and  not*  to  Darby  v.  Mayer,  28  U.  8.  (10  Wheat), 
466, 
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be  held  under  any  lease,  or  any  grant  or  devise 
of  any  estate  other  than  fee  simple,  to  any  per- 
son other  than  such  alien,  or  charged  with  the 
liability  for  any  debts,  expenses,  the  education, 
support  or  maintenance  of  any  person,  and  such 
lease,  grant,  devise  or  charge  is  or  shall  be,  by 
or  under  any  person,  under  or  through  whom 
such  alien  does  or  shall  derive  title  to  such  es- 
tate, the  three  years  within  which,  under  this 
chapter,  a  sale  may  be  validly  made  of  such  es- 
tate by  such  alien  or  his  representatives,  shall 
not  be  deemed  to  have  commenced  before  the 
determination  of  every  such  charge,  liability, 
leasehold  or  other  estate  of,  or  in  favor  of,  any 
such  person  aforesaid  other  than  such  alien,  nor 
before  the  final  settlement  of  the  estate  of  any 
such  person  aforesaid,  in  whose  favor  any  such 
charge  or  liability  does  or  shall  exist,  when  such 
charge  or  liability  shall  not  have  ceased  to  ex- 
ist before  the  death  of  such  person. 

Sec.  5.  If  any  such  alien  be  a  minor  by  the 
laws  of  this  State,  his  guardian  or  curator  duly 
appointed  and  qualified  as  directed  by  law, 
shall  have  power  to  sell  and  convey,  within  the 
time  limited  by  the  3d  section  of  this  chap- 
ter, any  real  estate  which  such  minor  may  ac- 
quire by  virtue  hereof;  and  it  shall  be  the  duty 
of  such  guardian  or  curator,  upon  the  receipt 
of  the  purchase  money  thereof,  to  account  for 
the  same  to  the  court  having  jurisdiction  of  his 
guardianship  or  curatorship. 

Act  of  March  30,  1872. 

Sec.  1.  Aliens  shall  be  capable  of  acquir- 
ing by  purchase,  devise  or  descent,  real  estate 
in  this  State,-  and  of  holding,  devising  or  alien- 
ating the  same,  and  shall  incur  the  like  duties 
and  liabilities  as  if  they  were  citizens  of  the 
United  States  and  residents  of  this  State. 

Sec.  2.  Any  female  born  in  the  United  States, 
owning  real  estate  or  any  interest  therein  in  this 
State,  who  sholl  marry  an  alien  and  reside  in  a 
foreign  country  may,  at  any  time,  notwith- 
standing such  marriage  or  residence,  convey 
such  real  estate  or  any  interest  therein  by  deed, 
or  may  at  any  time  devise  the  same  by  last  will; 
provided  the  same  be  done  in  cither  case  in  con- 
formity with  the  general  laws  of  this  State  con- 
cerning the  conveyance  of  real  estate  by  deed, 
and  the  making  of  wills. 

Sec.  8.  Chapter  110,  of  title  28,  of  the  Gen 
cral  Statutes  of  Missouri,  being  chapter  5  of 
Wagner's  Missouri  Statutes,  and  an  Act  entitled 
"An  Act  to  Amend  Chapter  110,  of  Title  28,  of 
the  General  Statutes,  Concerning  Real  Property 
and  Its  Alienation,"  approved  March  13,  1867, 
is  hereby  repealed. 

Sec.  4.  This  Act  shall  take  effect  on  the  4th 
day  of  March,  in  the  year  1872. 

Ch.  129,  Gen.  Stat.,  517, 
Of  Descents  and  Distributions. 
Sec.  1.  When  any  person  having  title  to  any 
real  estate  of  inheritance,  or  personal  estate  un- 
disposed of,  or  otherwise  limited  by  marriage 
settlement,  shall  die  intestate  as  to  such  estate, 
it  shall  descend  and  be  distributed  in  parcenary 
to  his  kindred,  male  and  female,  subject  to  the 
payment  of  his  debts  and  the  widow's  dower  in 
the  following  course:  First.  To  his  children  or 
their  descendants,  in  equal  parts.  Second.  If 
there  be  no  children  or  their  descendants,  then 
to  his  father,  mother,  brothers  and  sisters  and 
their  descendants,  in  equal  parts.   Third.  If 
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there  be  no  children  or  their  descen  dan  is,  father, 
mother,  brother  or  sister,  nor  their  descendants, 
then  to  the  husband  or  wife.  If  there  be  no  hus- 
band or  wife,  then  to  the  grandfather,  grand- 
mother, uncles  and  aunts  ana  their  descendants, 
in  equal  parts.  Fourth.  If  there  be  no  children 
or  theii  descendants,  father,  mother,  brother, 
sister  or  their  descendants,  husband  or  wife, 
grandfather, grandmother  uncles,  aunts  or  their 
descendants,  then  to  the  great-grandfathers, 
irr eat- grandmothers  and  their  descendants,  in 
equal  parts,  and  so  in  other  cases  without  end, 
passing  to  the  nearest  lineal  ancestors  and  their 
children  and  their  descendants,  in  equal  parts. 

Sec.  8  In  making  title  by  descent,  it  shall  be 
no  bar  to  a  demandant  that  any  ancestor,  through 
whom  he  derives  his  descent  from  the  intestate 
is  or  has  been,  an  alien. 

Metart.  Leroy  B.ValliJbntand  Willough- 
by  N.  Smith,  for  plaintiffs  in  error. 

Mum.  GuataTns  A.  Finkelnbnre;  and 
E.  C.  Kehr,  for  defendants  in  error. 

Mr.  JutUu  Harlan  delivered  the  opinion  of 
the  court: 

This  action,  under  the  local  law  equivalent 
to  an  action  of  ejectment,  involves  the  title  to  cer- 
tain  real  estate  in  the  City  of  St.  Louis,  of  which 
Edward  Sullivan,  an  intestate  naturalized  citi- 
zen of  the  United  States,  was  the  owner  and  in 
possession  at  the  time  of  his  death  in  the  year 
1888. 

The  appellants,  plaintiffs  below— a  sister  and 
(337]  ^  so,,  0f  a  deceased  brother  of  the  intestate- 
were,  at  the. death  of  the  latter,  as  well  as  at  the 
commencement  of  this  action,  residents  of  Ire- 
land and  subjects  of  the  United  Kingdom  of 
Oreat  Britain  and  Ireland.  The  defendants,  it 
is  sufficient  to  say,  hold  wh  itever  title  passed  to 
a  female  lunatic,  foreign-born  and  a  first  cousin 
of  the  intestate,  residing  at  his  death,  in  Mary- 
land, but  who,  so  far  as  the  record  discloses, 
never  made  a  declaration  of  her  intention  to  be* 
come  a  citizen  of  the  United  States;  also,  what- 
ever title  passed  to  the  children  of  Annie  Murta 
and  Mary  Murta,  foreign  born  first  cousins,  who, 
like  the  plaintiffs,  were,  at  the  death  of  the  in- 
testate, alive,  residents  of  Ireland,  and  subjects 
of  the  United  Kingdom  of  Great  Britain  and 
Ireland.  But  their  children,  also  foreign  born, 
were,  at  the  death  of  Edward  Sullivan,  natur- 
alized citizens  of  the  United  States,  one  of  them 
a  resident  of  the  State  of  Missouri. 

The  controlling  question  relates  to  the  claim 
of  appellants  to  an  interest  in  the  property  in 
controversy 

The  local  statutes  to  which,  as  bearing  upon 
the  case,  our  attention  has  been  called,  are  chap- 
ter 110  of  the  Revised  Statutes  of  Missouri, 
1885,  sections  1  and  8  of  chapter  129  of  the  same 
revision,  and  an  Act  of  the  General  Assembly 
of  that  State  approved  March  80th,  1872.  As 
these  statutes  may  be  printed  at  large  bythe  re- 
porter tbey  will  not  be  here  copied.  The  1st 
section  of  chapter  110  of  the  revision  of  1886  is 
a  reproduction  of  previous  statutory  provisions 
which  had  been  in  force  from  a  very  early  pe- 
riod after  the  admission  of  Missouri  into  the 
Union  R.  8.  Mo.,  1825,  p.  126;  Id.,  1885,  p. 
66  Rev  Code  of  Mo.,  1845,  p.  118.  That  sec- 
Jon  conferred  upon  two  clnnaon  ol  aliens  the 
same  capacity  of  acquiring  real  estate,  in  Mis- 
souri by  descent  or  purchase,  and  of  holding 
See  15  Otto. 


and  alienating  the  same,  as  is  enjoyed  by  citizens 
of  the  United  States;  those,  residing  in  this 
country,  who  have  made  a  declaration  of  inten- 
tion to  become  citizens  of  the  United  States,  by 
taking  the  required  oath,  and  those,  whether 
they  have  mad*  such  declaration  or  not,  who 
reside  in  the  State  of  Missouri.  Aliens  not  be-  [3351 
longing  to  one  01  the  other  of  those  classes  were  1  J 
left  subject  to  the  operation  of  the  common  law 
rule,  recognized  as  in  force  in  Missouri,  .that 
an  alien,  for  the  want  of  inheritable  blood,  could 
not  take  land  by  descent.  Wacker  v.  Waeker, 
26  Bio.,  426;  Bl.  Com.,  Book  IL,  249;  On  v. 
Hodgton,  4  Wheat.,  458.  The  2d,  8d,  4th  and 
5th  sections,  of  chapter  110,  as  to  their  substan- 
tial pro  visions,  are  brought  forward  from  an 
Act  approved  February  22, 1855,  which  declares 
it  to  be  "  Lawful  for  every  alien  who,  except 
for  his  alienage,  would  be  entitled  to  any  real 
estate  by  devise  or  inheritance  from  any  person 
hereafter  dying,  capable  at  the  time  of  his  death 
of  holding  real  estate  situate  in  that  State,  to  le 
gaily  sell,  for  his  own  use,  and  convey  the  title 
thereof  to  any  person  capable  of  holding  real  es- 
tate situate  within  that  State;  Provided,  He  make 
such  sale  and  conveyance  within  three  years 
next  after  the  death  of  him  from  whom  he  shall 
claim  such  devise  or  inheritance."  When  the 
minor  is  an  alien,  such  sale  and  conveyance  is 
authorized  to  be  made  by  his  guardian.  Seas. 
Laws  Mo.,  1855,  p.  4. 

It  is  quite  clear  that,  upon  the  death  of  Ed- 
ward Sullivan,  neither  of  the  plaintiffs  took  by 
descent  any  interest  in  his  real  estate,  for  the 
reason  suggested  by  the  very  words  of  the  stat- 
ute, and  fortified  by  the  policy  which  dictated 
its  enactment,  that  they  were  and  are  alien  non- 
residents of  the  United  States.  This  construc- 
tion must  be  adopted,  unless  the  object  of  the 
Act  of  1855  was,  for  purposes  of  descent,  to  ob- 
literate all  distinction  between  aliens  residing 
in  and  those  residing  out  of  the  United  States. 
But  no  such  interpretation  is  admissible,  espe- 
cially in  view  of  the  fact  that  the  statute  en- 
acted previous  to  as  well  as  that  of  1855,  upon 
this  general  subject,  were  embodied  in  the  same 
chapter  of  the  general  revision  of  1865.  The 
section  declaring  it  lawful  for  an  alien  to  sell 
and  convey,  within  a  prescribed  time,  to  one  ca- 
pable of  holding,  real  estate  which,  except  for 
his  alienage,  he  would  have  been  capable  of  ac- 
quiring by  devise  or  descent,  has  reference  to 
cases  not  embraced  by  the  1st  section  of  chap- 
ter 110,  that  is:  to  cases  in  which  the  property 
would  vest  at  once  in  the  State  for  the  want  of 
some  person  who  could,  at  common  law  or  un- 
der the  statute,  inherit.  Aliens,  of  the  class  de- 
scribed in  the  1st  section  of  chapter  110,  could  [330] 
not  inherit  at  common  law,  but  by  statute  they 
were  permitted  to  take  by  descent  or  purchase, 
holding,  or  selling  and  conveying,  as  it  suited 
their  convenience  to  do  either.  In  all  those  re- 
spects, aliens,  embraced  by  that  section,  were 
placed  upon  the  same  footing  of  equality  with 
citizens  of  the  United  States.  But  to  an  alien 
who  did  not  have  capacity  to  inherit  by  virtue 
of  residence  in  Missouri,  or  of  residence  in  the 
United  States  accompanied  by  a  formal  decla- 
ration, under  oath,  of  intention  to  become  a  citi- 
zen, the  right  was  given  by  the  Act  of  1855,  con- 
tinued and  enlarged  in  section  2  of  chapter  110 
{not  to  inherit  and  hold,  as  a  native,  or  natural- 
ized citizen  could,  but),  to  take  and  sell  and  con- 
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vey  to  one  who  could  hold.  Until  the  Law  of 
1866  was  enacted,  the  right  of  the  State  to  take 
the  real  estate  of  one  who  left  no  person  in  ex- 
istence capable  of  acquiring  it,  by  descent,  ac- 
crued immediately  upon  the  death  of  the  own- 
er. Impelled  by  a  sense  of  justice  or  to  meet 
the  hardships  of  cases  likely  to  arise  in  a  new 
State  receiving  large  accessions  to  its  popula- 
tion from  Europe,  Missouri,  as  a  partial  waiver 
or  suspension  of  its  rights  and  for  no  other  pur- 
pose, declared  by  the  Act  of  1866  that  an  alien 
who  did  not  reside  in  Missouri,  or  in  this  coun- 
try with  an  intention  to  become  a  citizen  of  the 
United  States,  and  who  could  not,  therefore,  in- 
herit, might,  within  a  limited  period,  sell  and 
convey  to  one  who  could  take  and  hold. 

That  statute,  plainly,  had  no  reference  to 
those  aliens  upon  whom  had  already  been  con- 
ferred, by  statute,  the  capacity  to  inherit  and 
hold,  or  to  sell  and  convey,  in  the  same  manner 
as  citizens  of  the  United  States. 

But  the  contention  of  counsel  for  appellees 
is,  that  the  children  of  Annie  and  Mary  Murta 
could  not  take  this  property,  nor  any  interest 
in  it,  because  their  alien  non-resident  mothers, 
through  whom  was  traced  their  relationship  to 
the  deceased,  were  alive  at  the  death  of  the 
latter ;  and  since  the  parents  were  incapable  of 
taking,  for  the  reasons  we  have  given,  their 
children  could  not  take.  Upon  the  basis  of  that 
conclusion,  counsel  advanced  to  the  further 
proposition  that,  if  neither  appellants  nor  the 
Murta  children  could  take  by  descent,  the  prop- 
erty upon  the  death  of  the  intestate  escheated 
to  the  State,  and  the  right  of  appellants  to  take 
as  the  nearest  of  kin  was  subsequently  recog- 
nized and  established  by  the  Act  of  March  80, 
1872,  the  1st  section  of  which  declares  that 
[340]  aliens  shall  be  capable  of  acquiring  by 
purchase,  devise  or  descent,  real  estate  in  this 
State,  and  of  holding,  devising  or  alienating 
the  same,  and  shall  incur  the  like  duties  and 
liabilities  in  relation  thereto  as  if  they  were  citi- 
zens of  the  United  States  and  residents  of  this 
State." 

Although  that  statute  was  enacted  within 
three  years  after  the  final  settlement  of  Ed- 
ward Sullivan's  estate,  and  although  its  object 
was,  undoubtedly,  to  remove  the  disabilities  of 
aliens,  of  every  class,  whether  resident  or  non- 
resident, to  acquire  real  estate  in  Missouri  by 
purchase,  descent  or  devise,  we  are  of  opinion 
that  neither  of  the  propositions  just  stated  can 
be  successfully  maintained.  The  Murta  chil- 
dren, we  have  seen,  were  naturalized  citizens 
of  the  United  States,  one  of  them  being  also  a 
resident  of  Missouri.  At  the  time  descent  was 
cast,  they  were  the  nearest  of  kin  of  the  class  of 
aliens  who,  by  the  1st  section  of  chapter  110, 
were  capable  of  acquiring  real  estate  in  Mis- 
souri by  descent  or  purchase.  Their  right  to 
take  by  descent  was  not,  as  we  think,  affected 
by  the  fact  that  their  respective  mothers  were, 
when  the  intestate  died,  alive,  and  alien  non- 
residents of  this  country,  incapable  themselves 
of  inheriting  the  estate.  The  8th  section  of  the 
chapter  (129)  on  descents  and  distributions,  de- 
clares that  "  In  making  title  by  descent  it  shall 
be  no  bar  to  a  demandant  that  any  ancestor 
through  whom  he  derives  his  descent  from  the 
estate  is  or  has  been  an  alien."  This  language 
would  seem  to  embrace  as  well  the  case  of  one 
whose  alien  progenitor,  through  whom  is  traced 
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relationship  to  the  intestate,  was  living  when 
descent  was  cast,  as  the  case  where  such  pro- 
genitor was  then  dead.  This  view  is  contro- 
verted by  plaintiffs  in  error,  on  the  authority 
of  McOreery  v.  BomerviUe,  9  Wheat. ,  864,  where 
this  court  had  occasion  to  determine  the  mean- 
ing of  the  Statute  of  11  and  12  William  HL,  ch. 
6,  which,  it  is  claimed,  is,  upon  the  present 
point,  identical  with  the  foregoing  section  in 
the  Missouri  Statute  of  Descents  and  Distribu- 
tion. It  was  there  ruled  that  the  English  stat- 
ute (in  force  in  Maryland,  from  which  State 
the  case  came)  removed  the  common  law  disa- 
bility to  claim  title  through  an  alien  ancestor, 
but  did  not  apply  to  a  living  alien  ancestor  so 
as  to  create  a  title  by  heirship,  where  none  would 
exist  by  the  common  law  if  the  ancestor  were  a 
natural-born  subject.  We  remark,  in  reference 
to  that  case,  that  the  English  statute  is  not  ac- 
curately quoted  in  the  opinion  of  the  court,  as  r-jn 
an  examination  of  10  Britiah  Stat,  at  L.,  819,  ™*J 
Pickering's  ed.,  will  show.  But  without  de- 
ciding that  the  words  omitted  ought  to  have 
produced  a  judgment  different  from  that  ren- 
dered, we  are  of  opinion  that  the  present  case 
is  not  governed  by  Mc  Or  eery  v.  SomervilU.  The 
Statute  of  Missouri  which  permits  the  demand- 
ant to  inherit  from  an  intestate,  notwithstand- 
ing his  ancestor,  through  whom  he  derives  his 
descent,  is  or  has  been  an  alien,  must  be  inter- 
preted as  well  in  connection  with  other  provis- 
ions conferring  upon  aliens  the  capacity  to  in- 
herit real  estate,  as  with  reference  to  the  public 
policy  which  manifestly  induced  such  legisla- 
tion. These  provisions,  in  terms,  make  an  alien 
resident  in  Missouri,  or  an  alien  resident  else- 
where in  this  country,  intending  to  become  a 
citizen,  capable  of  inheriting  real  estate  by  de- 
scent or  purchase.  In  making  title  by  descent 
it  may  be  that  his  ancestor  is  or  was  an  alien, 
without  inheritable  blood,  either  at  common 
law  or  by  statute.  That  fact  would  ordinarily 
constitute  an  insuperable  difficulty  in  the  way 
of  his  taking  or  holding  the  estate.  But  the 
statute  elsewhere  interposes  in  his  behalf  and 
says  that  he  shall  not  be  barred  in  tracing  his 
descent  from  the  intestate,  by  reason  of  the  fact 
that  any  ancestor  either  it  or  has  been  an  alien; 
language  broad  enough  to  include  a  living  as 
well  as  a  dead  progenitor. 

Unless  the  statute  be  so  construed,  it  would 
result  that,  while  an  alien  residing  in  Missouri, 
having  no  purpose  to  become  a  citizen  of  the 
United  States,  could,  under  the  then  existing 
law,  if  the  nearest  of  kin ,  inherit  and  hold  as  fully 
as  if  he  were  a  citizen  of  the  United  States,  a 
naturalized  citizen,  actually  residing  in  Mis- 
souri, would  be  barred  from  taking  and  hold- 
ing by  the  fact — wholly  unimportant  in  view 
of  the  policy  of  the  State — that  his  parent  or 
ancestor,  through  whom  he  must  trace  relation- 
ship to  the  in  testate,  was,  when  descent  was  cast, 
alive  and  an  alien  non-resident  of  the  country, 
or  a  resident  of  the  United  States,  outside  of 
Missouri,  with  no  intention  to  become  a  citizen. 
We  are  not  satisfied  that  such  an  interpretation 
of  the  statute  would  be  consistent  with  the  in- 
tention of  the  Legislature  and,  therefore,  reject 
it  as  unsound. 

But  should  we  be  in  error  in  this  construc- 
tion, there  js  another  ground  upon  which  the 
claim  of  appellants  must  be  denied. 

We  have  ruled  that  when  descent  was  cast 
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neither  of  the  appellants  had  capacity  to  in- 
herit and  if,  as  contended,  the  Murta  children 
were  also  barred  by  the  fact  that  their  respect- 
ive alien  mothers  were  then  living,  it  would 
result,  as  counsel  concede,  that  the  property 
escheated  to  the  State  immediately  upon  the 
death  of  Edward  Sullivan.  This,  upon  the 
ground  that  the  legal  title  could  not  be  in  abey- 
ance. 2  Fearne,  Remainders,  20.  In  that  con- 
tingency, neither  appellants  nor  appellees  could 
claim  any  interest  in  the  property,  by  virtue  of 
the  Act  of  1872.  The  Constitution  of  Missouri 
forbids  the  General  Assembly  from  passing  any 
law  retrospective  in  its  operation.  Art.  1,  sec. 
28.  And  if  that  inhibition  does  not  prevent  the 
State  from  releasing,  under  the  authority  of  a 
statute  and  for  the  benefit  of  individuals,  any 
right  of  property  it  may  have  acquired  by  es- 
cheat, it  is  sufficient  to  say  that  the  Act  of  1872 
contains  no  language  clearly  indicating  an  in- 
tention to  make  it  retrospective.  It  is,  conse- 
quently, applicable  alone  to  future  acquisitions 
by  aliens  of  real  estate  in  Missouri. 

We  perceive  no  error  in  the  judgment,  and  it 
is  affirmed. 
True  copy.  Test: 

-Tames  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 

Citeo-«  8awy.,  303. 


1 342]         CITY  OF  OTTAWA,  Plff.  in  Err. , 

FIRST  NATIONAL  BANK  OF  PORTS- 
MOUTH, NEW  HAMPSHIRE. 

(See  8.  C.  15  Otto.  842-346.) 

Recitals  in  bonds— Illinois  law. 

1.  Where  a  city  had  power,  the  voters  consenting, 
to  issue  negotiable  securities  for  municipal  pur- 
poses, a  recital  upon  the  face  of  the  bonds  that  the 
ordinances  under  which  the  bonds  in  question  were 
Issued  provided  for  a  loan  for  municipal  purposes, 
estops  the  city  as  against  a  bona  Me  holder  for  value, 
to  say  that  the  bonds  were  not  Issued  for  legitimate 
or  proper  municipal  or  corporate  purposes. 

2.  By  the  law  of  Illinois,  municipal  bonds  payable 
to  bearer  or  to  some  person  or  bearer  are  negoti- 
able by  delivery,  so  that  the  holder  can  sue  thereon 
in  his  own  name,  although  they  have  not  been  pre- 
viously assigned  or  indorsed  by  the  named  payee. 

[No.  1048.1 
Submitted  Jan .  9,  1882.    Decided  Apr.  U,  J88S. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  stated  by  the  court. 
Messrs.  Lawrence,  Campbell  <fe  Lawrence 
and  M.  T.  Moloney,  for  plaintiff  in  error. 

Mr.  Q.  S.  Eldredge,  for  defendant  in  er- 
ror. 

143 1        Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

The  bonds  in  suit  constitute  a  portion  of  the 
issue  of  $60,000  referred  to  in  Hackett  v.  Ottawa, 
99  U.  8.,  86  [XXV.,  3681.  Like  those  held  by 
Hackett,  they  were  purchased  before  maturity 
and  without  notice  of  any  circumstances  or 
facts  impeaching  their  validity. 

As  in  that  case,  so  here,  the  bonds  recite  that 
they  were  issued  in  virtue  of  the  power  con- 


N otk. — NegotiabQUy  of  railroad  bonds.  See  note 
to  White  v.  Vt.  &  Mass.  R.  R.  Co.,  82  U-  8.,  XVI..  221. 
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f  erred  by  the  charter  of  the  City  upon  its  coun- 
cil—the majority  of  voters,  attending  at  an 
election  for  that  purpose,  assenting— to  borrow 
money  on  its  credit  and  to  issue  bonds,  pledg- 
ing its  revenue  for  the  payment  thereof;  and 
also,  in  pursuance  of  two  ordinances  of  the  city 
council,  one  passed  June  15, 1869,  entitled  "An 
Ordinance  to  Provide  for  a  Loan  for  Municipal 
Purposes,"  duly  ratified  by  popular  vote,  and 
the  other,  entitled  "An  Ordinance  to  Carry  into 
Effect  the  Ordinance  of  June  15,  1869,  entitled 
'An  Ordinance  to  Provide  for  a  Loan  for  Mu- 
nicipal Purposes.' "  The  defense  in  the  Hack- 
ett case  was,  that  the  bonds  were  not  issued  to  ef- 
fect a  loan  for  municipal  purposes,  but  were  is- 
sued and  delivered  as  a  donation  to  one  Cushman 
or  to  the  Ottawa  Manufacturing  Company ,  a  pri- 
vate corporation,  to  be  used  in  aid  of  a  merely 
private  enterprise,  and  not  for  legitimate  munic- 
ipal purposes.  Upon  that  ground,  it  was  con- 
tended tney  were  void  for  the  want  of  author- 
ity to  issue  them.  Waiving  any  direct  decision 
of  the  question,  much  elaborated  by  counsel, 
as  to  what,  under  the  Constitution  of  the  State, 
as  interpreted  by  the  Supreme  Court  of  Illinois 
in  numerous  cases,  was  to  be  regarded  as  a  mu- 
nicipal or  corporate  purpose,  for  which  the  city 
could  lawfully  exercise  the  power  of  borrow- 
ing money  and  issuing  bonds,  we  there  ad- 
judged the  defense  to  be  insufficient  for  these 
reasons  :  the  city  council  had  power,  the  vot- 
ers consenting,  to  issue  negotiable  securities  for 
certain  municipal  purposes;  if  the  purchaser, 
under  some  circumstances,  would  have  been 
bound  to  take  notice  of  the  provisions  of  the 
ordinances  whose  titles  were  recited  in  the 
bonds,  be  was  relieved  from  any  responsibility 
or  duty  in  that  regard  by  reason  of  the  repre- 
sentation, upon  the  face  of  the  bonds,  that  the 
ordinances  provided  for  a  loan  for  municipal 
purposes;  such  a  representation,  by  the  consti-  1344] 
tuted  authorities  of  the  city,  would  naturally 
avert  suspicion  of  bad  faith  upon  their  part,  and 
induce  purchasers  to  omit  an  examination  of 
the  ordinances  themselves  and,  consequent- 
ly, the  city  was  estopped,  as  against  a  bona  fide 
holder  for  value,  to  say  that  the  bonds  were  not 
issued  for  legitimate  or  proper  municipal  or 
corporate  purposes.  Upon  these  grounds,  the 
mam  defense  in  this  suit  must,  also,  be  ad- 
judged insufficient. 

There  is,  however,  one  question  raised  in  this 
case  which  was  not  made  or  determined  in  Hack- 
ett v.  Ottawa.  The  bonds  in  suit  are  made  pay- 
able at  the  St.  Nicholas  National  Bank  in  the 
City  of  New  York  to  W.  H.  W.  Cushman  or 
bearer,  and  were  taken  by  defendant  in  error 
without  any  written  assignment  or  indorsement 
by  Cushman,  the  named  payee.  The  City  paid 
the  interest  maturing  on  tu:  2d  days  of  August 
1870  and  1871. 

The  contention  of  counsel  is,  that  an  assign- 
ment or  indorsement  of  the  bonds  by  the  payee 
named  therein,  although  they  are  also  made 
payable  to  bearer,  is,  by  the  laws  of  Illinois, 
where  the  original  contract  was  made,  a  pre- 
requisite to  pass  the  legal  title,  and  to  author- 
ize a  suit  by  the  holder  in  his  own  name.  This 

Brecise  question  arose  in  Roberts  v.  Bolles,  101 
.  S.,  120  [XXV.,  881],  involving  the  validity 
of  certain  municipal  bonds,  payable  to  a  rail- 
road company  or  bearer,  and  on  which  there 
appeared  no  assignment  or  indorsement  by  the 
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company.  Upon  examination  of  the  decisions 
of  the  Supreme  Court  of  Illinois,  we  there 
reached  the  conclusion  that,  by  the  repeated  ad- 
judications of  that  learned  tribunal,  municipal 
bonds  payable  to  bearer,  or  to  some  named  per- 
son or  bearer,  were  excepted  from  the  rule  an- 
nounced in  Hilborn  v.  Artiu,  4  111.,  844,  and 
Roosa  v.  Oritt,  17111.,  450,  in  which  it  was,  in 
effect,  held  that  notes  payable  to  a  person  or 
bearer  could  not  be  transferred  or  assigned  by 
delivery  only,  so  as  to  authorize  the  holder  to 
sue  in  his  own  name. 

Counsel  in  the  present  case  insist  that  our 
ruling  in  Roberta  v.  BoUes,  resulted  from  a  mis- 
apprehension of  the  settled  course  of  decisions 
in  the  state  court;  and  we  are  asked  to  recon- 
sider the  question  in  connection  with  some  cases 
in  that  court  to  which  our  attention  was  not 
then  called.  Those  specially  relied  on  to  estab- 
.  lish  the  error  of  our  conclusion  in  that  case  are 
[345]  tfamn  v.  WisveU,  88  111.,  217,  and  Turner  v. 
R.  R.  Co.,  95  111.,  184. 

The  first  of  those  cases  related  to  a  county 
order  executed  by  a  board  of  supervisors,  di- 
recting the  treasurer  of  the  county,  on  a  day 
named,  to  "Pay  to  John  Murphy  or  bearer"  a 
certain  sum  "out  of  the  funds  appropriated  for 
bounties  to  volunteers,  with  interest  at  the  rate 
of  eight  per  cent  per  annum  from  this  date,  up- 
on the  presentation  of  the  annexed  coupons"; 
an  instrument  of  writing  not  negotiable,  in  the 
sense  of  the  law  merchant,  so  as  to  exclude  de- 
fenses or  evidence  of  invalidity,  even  when  held 
by  a  bona  Me  purchaser.  Wall  v.  Monroe  Co. 
[ante,  480]. 

The  case  in  95  111.  relates  to  a  certificate  of 
indebtedness  issued  by  a  receiver  appointed  in 
a  suit  against  a  railroad  company,  and  which 
certificate,  the  state  court  expressly  held,  did 
not  possess  the  qualities  of  negotiable  or  com- 
mercial paper.  It  also  appears,  in  that  case, 
that  the  certificate  was  made  payable  to  a  named 
person  "  or  bearer,"  when  the  order  of  court, 
printed  thereon,  directed  it  to  be  made  payable 
to  such  person  "or  order." 

The  language  of  those  two  cases  must  be  con- 
strued in  connection  with  the  particular  kind 
of  instrument  to  which  the  court  referred. 
While  in  each  may  be  found  general  statements 
which  seem  to  justify  the  position  of  counsel, 
we  do  not  understand  those  cases  to  determine 
anything  necessarily  inconsistent  with  the  con- 
clusion reached  in  Roberts  v.  Bolles,  viz.:  that 
by  tbe  law  of  Illinois  municipal  bonds,  whether 
payable  to  bearer,  or  to  some  person  or  bearer, 
are  negotiable  by  delivery,  so  that  the  holder, 
even  in  the  courts  of  Illinois,  can  sue  thereon 
in  his  own  name,  although  they  have  not  been 
previously  assigned  or  indorsed  by  the  named 
payee. 

Notwithstanding  the  criticism,  by  counsel,  of 
the  opinion  in  Johnson  v.  Stark  Co.,  24  111.,  75, 
we  are  not  satisfied  that  tbe  Supreme  Court  of 
Illinois  has  intended,  in  any  subsequent  case,  to 
qualify  what  was  there  said  by  Mr.  Justice 
Walker  in  reference  to  municipal  bonds  and 
ri4.fii  coupons  issued  to  railroad  companies:  "It 
l  1  seems  to  be  the  well  settled  doctrine  that  state, 
county,  city  and  other  bonds  and  public  secu- 
rities of  this  character,  are  negotiable  by  deliv- 
ery only,  without  indorsement,  in  the  same  man- 
ner as  bank-bills,  especially  when  they  are  pay- 
able to  bearer."   In  that  case  the  coupon  was 
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not  payable  either  to  order  or  to  bearer,  but  the 
promise  was  to  pay  the  amount  named  "on  this 
coupon."  The  court  ruled  that  the  holder  of 
the  coupon  could  sue  and  recover  in  his  own 
name. 

The  bonds  in  suit,  it  will  be  observed,  are 
payable  at  a  bank  in  New  York.  According  to 
the  general  rules  of  commercial  law,  as  recog- 
nized in  that  State,  the  holder  of  negotiable  se- 
curities, payable  to  a  named  person  or  bearer, 
whether  they  are  indorsed  or  not  by  such  payee, 
acquires,  by  delivery  merely,  the  legal  title  and 
the  consequent  right  to  sue  thereon  in  his  own 
name.  8  Kent,  Com.,  78;  Brusli  v.  Reetes,  3 
Johns.,  489;  Dean  v.  Hall,  17  Wend.,  214. 
Whether  the  nature  and  extent  of  the  rights  ac- 
quired by  the  Bank  are  determinable  by  the  law 
of  New  York,  the  place  of  performance,  or 
whether  the  general  rule  that  a  contract  is  to  be 
expounded  by  the  law  of  the  place  where  it 
is  to  be  executed.  Cox  v.  U.  S.,  6  Pet.,  200; 
Andrews  v.  Pond,  18  Pet.,  77;  Bell  v.  Bruen, 
1  How.,  169,  can  be  applied  to  an  Illinois  mu- 
nicipal corporation  whose  bonds,  without  ex- 
press legislative  authority,  have  been  made 
payable  elsewhere  than  at  its  own  treasury, 
Preltymanv. Tazewell  Co.,  19  111.,  406;  [People v. 
Tazewell  Co.  1,22  111.,  151;  [Johnson v. Stark  Co.], 
24  111.,  91;  [Pekin  v.  Reynolds),  81  111.,  581; 
[Sherlock  v.  Winnetka],  68  111.,  585,  arc  ques- 
tions which  need  not  be  now  determined.  It  is 
sufficient  in  this  case  to  say,  that  the  ground 
first  alluded  to,  upon  which  the  plaintiff  denies 
the  right  of  the  Bank,  the  holder  for  value  of 
its  bonds,  to  sue  in  its  own  name  cannot  be 
maintained. 

The  judgment  is  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court.  U.  8. 

Cited-108  U.  8.,  115. 


ST.  ANNA'S  ASYLUM  FOR  THE  RELIEF 
OF  DESTITUTE  FEMALES  AND  HELP- 
LESS CHILDREN  OF  ALL  RELIGIOUS- 
DENOMINATIONS,  Plff.  in  Err., 
v. 

CITY  OF  NEW  ORLEANS. 

(See8.C.,15Otto,aa^870.) 

Tax  on  New  Orleans  Corporation — unconstitu- 
tional. 

1.  The  Imposition  of  a  tax  by  the  City  of  New  Or- 
leans on  the  property  of  St.  Anna's  Asylum  in  that 
City,  contrary  to  the  express  terms  of  its  charter, 
and  without  any  provision  for  compensation  or  in- 
demnity, was  not  a  legitimate  exercise  of  the  power 
of  dissolution  of  corporations  reserved  in  the  Code. 

2.  Section  118  of  the  Louisiana  Constitution  of  1888. 
and  the  legislative  Act,  by  virtue  of  which  tbe  said 
tax  was  imposed,  as  construed  and  applied  to  the 
circumstances  of  this  case,  are  in  violation  of  tbe 
10th  section  of  article  I  of  the  Constitution  of  the 
United  States. 

[No.  218.] 

Submitted  Mar.  9, 188t.  Decided  Apr.  H,  1S8S. 

rf  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

The  case  is  stated  bv  the  court. 
Messrs.  Edwin  T.  derrick  and  Georg* 
W.  Race,  for  plaintiff  in  error. 
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Mr.  Henry  C.  Miller,  for  defendant  in 
error. 

r  o«i  1  Mr.  Justice  Bradley  delivered  the  opinion 
l°°  J  of  the  court: 

This  case  comes  before  us  on  a  writ  of  error 
to  the  Supreme  Court  of  the  State  of  Louisiana, 
for  the  purpose  of  reviewing  the  judgment  of 
that  court,  which  sustained  the  validity  of  a 
certain  tax  imposed  by  the  authorities  of  the 
City  of  New  Orleans  upon  the  property  of  "St. 
Anna's  Asylum  for  the  relief  of  destitute  fe- 
males and  helpless  children  of  all  religious  de- 
nominations." 

The  plaintiff  in  error  is  a  charitable  institu- 
tion, incorporated  by  an  Act  of  the  Legislature 
of  Louisiana,  approved  April  29,  1858,  for  the 
purposes  indicated  by  its  name.  The  char- 
ter gave  the  Corporation  perpetual  succession 
and  power  to  take,  purchase,  possess  and  enjoy 
nil  kinds  of  property  whatever,  real  or  personal, 
by  gift,  grant,  sale,  bequest,  exchange,  or  by 
any  other  mode  of  conveyance  or  transfer  what- 
soever; and  the  same  to  sell,  convey  or  dispose 
of,  under  the  restrictions  therein  provided;  and 
directed  that  they  should  administer  the  same 
for  the  furtherance  of  the  object  of  the  incor- 
poration and  in  accordance  with  the  conditions 
of  the  charter;  with  a  provision,  that  nil  accept- 
ances of  immovable  property  and  ull  aliena- 
tions of  immovable  property  and  stocks,  should 
be  signed  by  the  president  and  treasurer,  after 
the  declared  will  of  a  majority  of  the  board  of 
directors  had  been  duly  inscribed  on  the  min- 
utes of  the  Corporation.  It  appointed  a  first 
board  of  directors,  and  provided  for  annual 
elections  thereafter,  and  for  the  appointment  of 
a  president  and  other  officers,  ana  declared  that 
the  president  and  directors  should  superintend, 
manage  and  control  the  affairs  and  interests  of 
the  Corporation. 

The  tfth  section  declared  as  follows: 

"Sec.  6.  Be  it  further  enacted,  etc..  That 
the  said  Corporation  shall  enjoy  the  same  ex- 
emption from  taxation  as  was  enacted  in  favor 
of  the '  Orphan  Boys'  Asylum  of  New  Orleans ' 
by  the  Act  approved  March  12, 1838,  entitled 
•An  Act  for  the  Relief  of  the  Orphan  Boys' 
Asylum  of  New  Orleans.'  " 

The  Act  relating  to  the  Orphan  Boys'  Asy- 
lum of  New  Orleans,  referred  to  in  this  section, 
declared  as  follows: 

"That,  from  and  after  the  passage  of  this 
1 364 1  Act,  all  the  property,  real  and  personal,  belong- 
ing to  the  Orphan  Boys'  Asvluin  of  New  Or- 
leans be  and  the  same  is  hereby  exempted  from 
all  taxation  either  by  the  State,  parish,  or  city 
in  which  it  is  situated,  any  law  to  the  contrary 
notwithstanding." 

The  proofs  show  that  under  the  charter  thus 
granted  the  Corporation  was  duly  organized, 
and  by  means  of  donations,  erected  an  asylum 
and  has  always  fulfilled  the  objects  of  its  or- 
ganization.' The  property  on  which  the  tax  in 
question  was  imposed  was  procured  in  1874, 
and  was  assessed  in  the  tax  list  at  $90,000.  The 
following  admission  with  regard  to  it,  appears 
in  the  record: 

"  Now,  therefore,  it  is  admitted,  as  was  done 
in  the  lower  court,  that  the  defendant  acquired 
si  iid  cotton  press,  mentioned  in  the  tax  bill  and 
answer  filed  by  defendant,  after  1874,  by  devise, 
bequest  and  legacy  from  Dr.  W.  N.  Mercer, 
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and  that  it  was  the  owner  of  the  same  when 
said  assessment  of  $1,850  of  city  taxes  was  made 
by  the  City  ;  that  no  inmates  of  the  asylum  are 
kept  upon  the  premises,  and  that  the  revenues 
of  the  cotton  press  on  which  said  assessment 
is  made  are  applied  to  the  keeping  and  main- 
taining the  objects  of  charity  mentioned  in  the 
defendant's  Act  of  incorporation,  vis,:  to  the 
support  and  maintenance  and  relief  of  destitute 
females  and  helpless  children  of  all  religious  de- 
nominations, as  intended  by  the  charter;  and 
that  said  Asylum  is  and  has  been  since  its  or- 
ganization in  active  and  efficient  operation,  as 
shown  by  the  evidence,  in  the  City  of  New  Or- 
leans." 

The  proofs  further  show  that  the  Corpora- 
tion largely  relies  on  the  rents  of  this  property 
for  enabling  it  to  carry  on  its  benevolent  work. 

The  tax  in  question  was  imposed  in  187C  un- 
der the  supposed  authority  of  the  Constitution 
of  1808,  and  legislation  adopted  in  pursuance 
thereof.  The  118th  article  of  that  Constitution 
declared  as  follows: 

"  Taxation  shall  be  equal  and  uniform 
throughout  the  State.  All  property  shall  be 
taxed  in  proportion  to  its  value,  to  be  ascer- 
tained as  directed  by  law.  The  General  Assem- 
bly shall  have  power  to  exempt  from  taxation 
property  actually  used  for  church,  school  or 
charitable  purposes." 

In  conformity  with  this  provision,  the  Legis- 
lature of  Louisiana,  in  1871,  passed  a  law  de-  1 365] 
claring  that  all  taxes  levied  by  the  City  of  New 
Orleans  shall  be  assessed  equally  upon  every 
description  of  property,  both  real  ana  personal; 
but,  by  another  Act,  passed  at  the  same  session, 
it  was  declared  that  public  hospitals,  asylums, 

rr-houses,  and  all  other  charitable  institutions 
the  relief  of  indigent  and  afflicted  persons, 
and  the  lots  of  ground  appurtenant  thereto  and 
used  therewith,  and  all  their  furniture  and 
equipments,  so  long  as  the  same  shall  be  used 
for  that  purpose  only,  shall  be  exempt  from 
taxation. 

The  Corporation  resisted  the  payment  of  the 
tax,  and  the  usual  proceedings  for  its  collection 
were  instituted  in  the  Third  District  Court  for 
the  Parish  of  Orleans.  The  Corporation  filed 
an  answer  setting  up  the  exemption  from  taxes 
contained  in  its  charter,  and  claiming  that  it 
was  a  contract,  and  contended  that  the  Consti- 
tution of  1868,  and  the  statute  passed  in  pursu- 
ance thereof,  impaired  the  obligation  of  said 
contract,  in  violation  of  the  10th  section  of  ar- 
ticle I.  of  the  Constitution  of  the  United  States. 
The  court  below  gave  judgment  in  favor  of 
the  City,  and  an  appeal  was  taken  to  the  Su- 
preme Court  of  Louisiana,  and  the  judgment 
was  affirmed.  We  are  now  called  upon  to  re- 
view this  decision. 

The  language  of  the  exemption  is  so  explicit 
and  so  broad,  and  comes  in  after  so  many  allu- 
sions to  property  which  it  is  supposed  the  Cor- 
poration might  acquire,  other  than  that  which 
would  be  directly  used  for  food  and  shelter  to 
the  destitute  and  helpless  persons  under  its  care, 
that  no  doubt  can  be  entertained  as  to  its  literal 
application  to  all  the  property  of  the  Society 
which  it  would  be  lawful  and  proper  for  ft  to 
possess.  The  funds  on  which  it  relies  for  car- 
rying on  its  work,  however  invested,  whether 
in  stock,  real  estate,  or  otherwise,  no  less  than 
the  asylum  building  itself,  arc  clearly  embraced 
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in  the  terms  of  the  exemption:  and  to  exclude 
them  from  its  operation  would  require  the  in- 
sertion or  addition  of  words  which  the  Legisla- 
ture did  not  see  fit  to  express.  Undoubtedly,  if 
the  Corporation  should  acquire  property  not 
needed  or  used  for  carrying  on  the  Institution, 
it  would  be  an  act  outside  of  the  objects  and  pur- 
1 366]  poses  of  the  charter,  and  ultra  vires;  and,  as  to 
such  property,  it  could  not,  in  its  own  wrong, 
justly  claim  the  benefit  of  the  exemption.  But 
the  property  in  question  is  not  obnoxious  to 
this  objection;  it  directly  contributes  to  the  sup- 
port of  the  Institution,  and  is  held  for  that  pur- 
pose alone. 

Indeed,  it  is  not  on  any  assumption  that  the 
language  of  the  exemption  does  not  extend  to 
the  property  taxed  that  the  Supreme  Court  of 
Louisiana  bases  its  judgment.  The  main  ground 
upon  which  it  relies  is,  that  the  charter  was 
granted  and  accepted  under  a  standing  law  of 
the  State,  by  which  the  Legislature  was  author- 
ized to  abrogate  the  charter  of  any  corporation; 
and  it  was  argued  that  the  power  to  abrogate 
included  the  lesser  power  to  alter  and  amend. 
This  law  is  contained  in  the  488th  article  of  the 
Civil  Code  adopted  in  1826,  being  a  modifica- 
tion of  a  similar  article  in  the  Code  of  1808, 
book  I.,  title  X.,  chapter  III.  In  the  Code  of 
1825  it  reads  as  follows:  "Chapter  III  Of  the 
dissolution  of  corporation*.  Art.  438.  A  corpo- 
ration legally  established  may  be  dissolved:  1. 
By  an  Act  of  the  Legislature,  if  they  deem  it 
necessary  or  convenient  to  the  public  interest; 
Provided,  That,  when  an  Act  of  incorpr-ation  im- 
ports a  contract,  on  the  faith  of  which  individu- 
als have  advanced  money  or  engaged  thei  r  prop- 
erty, it  cannot  be  repealed  without  providing 
for  the  re  imbursement  of  the  advances  made, 
or  making  full  indemnity  to  such  individuals: 
2.  By  the  forfeiture  of  their  charter,  when  the 
corporation  abuse  their  privileges,  or  refuse  to 
accomplish  the  conditions  on  which  such  privi- 
leges were  granted,  etc." 

The  counsel  for  the  plaintiff  in  error  contends 
that  this  article  has  reference  only  to  the  abso- 
lute dissolution  of  a  corporation  and  not  to  a 
mere  alteration  of  its  charter;  and,  from  its  cor- 
relation to  other  parts  of  the  title,  this  seems  to 
be  a  very  probable  view  of  its  office.  But  if  it 
be  construed  in  the  large  sense  contended  for 
by  the  counsel  of  the  City,  the  qualification  with 
which  it  is  accompanied  in  the  proviso,  is  very 
important  and  not  to  be  ignored.  This  qualifi- 
cation requires  re  imbursement  or  indemnity  to 
those  who  have  made  advances  upon  the  faith 
of  the  charter  of  incorporation.  Nothing  of  the 
kind  has  been  attempted  in  this  case.  As  the 
Corporation  has  not  been  dissolved  but  is  con- 
tinued in  existence  and  still  represents  those 
[3671  who  contributed  to  its  establishment,  the  Cor- 
poration itself  is  the  only  proper  party  to  receive 
indemnity;  and  no  indemnity  short  of  the 
amount  of  the  tax  imposed  would  be  adequate. 
The  indemnity  and  the  tax  v/ould  mutually  bal- 
ance or  neutralize  each  other.  In  other  words, 
proper  indemnity  would  require  a  revocation 
or  nullity  of  the  tax. 

It  is  suggested,  however,  by  the  Supreme 
Court,  in  its  opinion,  that  the  reserved  power 
contained  in  the  Code  has  no  application  to  this 
case  because  the  property  upon  which  the  tax 
in  question  was  imposed  was  acquired  by  gra- 
tuitous donation  alter  the  adoption  of  the  Con- 
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stitution  of  1868  and,  consequently  (as  the  court 
infers),  after  the  repeal  of  so  much  of  the  charter 
as  exempted  from  taxation  the  property  not  em- 
ployed within  the  limits  of  exemption  allowed 
by  that  Constitution.  4 '  When  a  case  of  prior  ac- 
quired property,"  says  the  court,  "  presents  it- 
self, it  will  be  time  enough  to  express  our  opin- 
ion thereon."  But  this  argument  presupposes 
the  existence  of  a  right  to  repeal  the  provisions 
of  the  charter  as  to  future  acquisitions, without 
qualification  or  condition.  This  seems  to  us  a 
begging  of  the  question  at  issue.  The  contract 
did  not  apply  only  to  property  in  existence 
when  the  charter  was  granted,  nor  only  to 
that  which  was  in  existence  when  the  Consti- 
tution of  1868  was  adopted;  but  to  all  that 
might  afterwards  be  acquired  in  the  due  ful- 
fillment of  the  purposes  of  the  Institution.  If 
the  present  Asylum  should  be  destroyed  and  a 
new  one  erected  on  a  different  piece  of  ground, 
the  argument  of  the  court  would  be  equally  ap- 
plicable to  such  newly  acquired  property  as  to 
the  property  in  question.  The'Constitution  it- 
self did  not  exempt  any  property.  It  only  gave 
the  Legislature  the  power,  to  be  exercised  or 
not,  in  its  discretion,  to  exempt  property  actu- 
ally used  for  church,  school  and  charitable  pur- 
poses. The  Legislature  has  seen  fit  to  make  this 
exemption;  but  it  was  not  obliged  by  the  Con- 
stitution to  do  so.  The  argument  of  the  Su- 
preme Court  would  go  to  the  extent  of  declar- 
ing that  the  abrogation  of  the  contract,  effected 
by  the  Constitution  of  1868,  was  valid  as  to  all 
after  acquired  property.whetber  indemnity  was 
provided  or  not;  and  this  amounts  to  saying  that 
the  Legislature  or  people  of  Louisiana  had  ab- 
solute power  to  pass  a  law  impairing  the  obli- 
gation of  the  contract, without  any  condition  or  1 368] 
Qualification  whatsoever. 

We  cannot  concur  in  this  view.  We  think 
that  the  power  of  abrogation,  or  alteration,  was 
qualified  by  the  duty  of  providing  indemnity  to 
the  full  extent  of  the  damage  or  burden  caused 
by  such  change.  This  conclusion  seems  to  us 
so  obvious  as  to  require  no  extended  argument 
in  its  support. 

This  opinion  might  be  extended  by  an  exam- 
ination of  authorities.  We  might  refer  to  the 
case  of  The  Home  of  the  Friendless  v.  Rovsc,  8 
Wall.,  480  [75  U.  S.,  XIX.,  495],  which  is  al- 
most on  all  fours  with  the  present  case.  We 
might  go  back  to  the  case  of  Dartmoutli  Coll. 
v.  Woodward  [4  Wheat.,  5181,  and  the  cases 
since  decided,  and  review  all  the  reasons  on 
which  they  were  grounded;  we  might  dilate  on 
the  legislative  reasons  for  granting  immunity 
from  taxes  to  such  charitable  institutions  as  tha't 
of  the  plaintiff  in  error,  prominent  among  which 
would  doubtless  be  the  fact,  that  the  support 
and  maintenance  extended  to  the  objects  of  the 
charity  relieves  the  State  from  a  burden  which 
would  involve  a  much  larger  amount  of  taxa- 
tion than  that  which  it  waives  by  granting  the 
exemption.  Put  such  a  review  would  be  but  a 
repetition  of  what  has  been  said  before,  and 
much  of  it  would  be  out  of  place. 

It  is  proper,  however,  that  we  should  notice 
one  or  two  cases  which  the  counsel  for  the  City 
suppose  to  be  favorable  to  their  views,  and  on 
which  they  place  considerable  reliance.  These 
are,  the  cases  of  Tucker  v.  Ferguson,  22  Wall. , 
575  [89  U.  8„  XXII.,  8161.  and  R.  R.  Co.  v. 
Supervisors,  93  U.  S.,  595  [XXIII.,  814].  We 
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think  that  they  do  not  apply  to  the  case  now 
under  consideration.  In  the  first  place,  the  Con- 
stitutions of  Michigan  and  Wisconsin,  in  which 
States  those  cases  arose,  reserved  to  their  Legis- 
latures, respectively,  the  power  to  alter,  amend 
and  repeal  charters  of  incorporation.  In  the 
next  place,  in  those  cases,  the  exemption  granted 
was  held  to  be  gratuitous  on  the  part  of  the 
State,  no  consideration  passing  therefor  from 
the  companies.  It  was  no  part  of  their  charters 
of  incorporation,  and,  therefore,  formed  no  con- 
sideration for  their  acceptance.  Whereas,  in 
the  present  case,  the  exemption  was  expressed 
in  the  charter  itself,  and  was  one  of  the  induce- 
ments offered  for  its  acceptance,  and  for  mak- 
ing donations  for  the  establishment  of  the  In- 
[3«»]  stitution. 

It  is  also  said  that,  in  order  to  constitute  a 
contract,  the  grant  ought  to  be  clear  and  free 
from  all  ambiguity  and  doubt,  and  not  suscep- 
tible of  a  different  construction.  We  think  it  is 
so  in  this  case.  The  contract  is  not  a  matter  of 
inference  or  presumption,  It  is  distinctly  ex- 
pressed in  the  Act  of  incorporation.  Indeed  a 
clearer  case  could  hardly  be  made.  The  addi- 
tion of  a  declaration,  that  the  exemption  given 
should  not  be  withdrawn,  would  not  have  ad- 
ded to  its  force. 

We  are  well  aware  of  the  forcible  language 
which  has  been  used  in  previous  cases  in  refer- 
ence to  the  importance  to  the  State  of  the  gov- 
ernmental function  of  taxation;  the  caution  that 
ought  to  be  exercised  in  maintaining  a  claimed 
exemption  from  taxes;  the  clearness  and  cer- 
tainty which  the  grant  should  exhibit.  We  con- 
cur in  all  that  has  been  said  by  this  court  and 
many  state  courts  on  the  subject.  But,  where 
the  language  is  clear  and  the  intention  to  grant 
the  exemption  apparent,  the  court  has  never 
hesitated  to  give  it  force  and  effect.  And,  as 
before  said,  we  think  it  difficult  to  conceive  a 
grant  more  clearly  expressed  than  that  in  the 
present  case;  and,  unless  we  are  disposed  to  re- 
verse the  previous  decisions  of  this  court,  we 
cannot  hesitate  what  judgment  we  ought  to 
give. 

We  are  of  opinion  that  the  imposition  of  the 
tax  in  question,  contrary  to  the  express  terms 
of  the  charter  and  without  any  provision  for 
compensation  or  indemnity,  was  not  a  legiti- 
mate exercise  of  the  power  of  dissolution  re- 
served in  the  Code;  and  that  the  118th  section 
of  the  Constitution  of  1868,  and  the  legislative 
Act  by  virtue  of  which  the  said  tax  was  im- 
posed, as  construed  and  applied  to  the  circum- 
stances of  this  case,  are  in  violation  of  the  10th 
section,  of  article  I.,  of  the  Constitution  of  the 
United  States. 

Our  conclusion  is,  that  tlte  judgment  of  the 
Supreme  Court  of  Louisiana  must  be  reverted 
and  that  the  eauee  be  remanded,  with  instructions 
to  revert  the  judgment  of  the  Third  Dittriet 
Court  of  the  Parish  of  (Meant,  and  to  render 
judgment  in  conformity  with  this  opinion. 

Mr.  Justice  Miller,  dissenting: 
[370]      I  dissent  from  this  judgment,  because  I  un- 
derstand that  no  statute  shall  be  held  to  grant 
exemption  from  taxation  unless  its  language 
imperatively  requires  it. 

I  do  not  think  that  the  language  of  the  stat- 
ute, under  which  the  exemption  is  claimed  in 
this  case,  requires  that  all  property  acquired  by 
See  15  Otto. 


the  Institution  after  the  passage  of  the  Act  shall 
be  exempted,  especially  in  regard  to  a  cotton- 
picking  machine,  which  can  only  be  of  value  as 
it  is  used  in  a  business  operation  in  competition 
with  others  who  must  pay  heavy  taxes. 

Mr.  Justice  Field  concurs  with  me  in  this 
dissent 
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UNITED  STATE8,  Piff.  in  Err.,  {A1S\ 
v. 

LEWIS  RINDSKOPF  et  al. 
(8ee&C.,160tto,  418-40.) 
BiU  of  exception* — attettmenton  spirit*— proof ». 

1.  The  bill  of  exceptions  should  not  set  forth  the 
charge  of  the  court  below  In  full:  only  the  parts  to 
which  the  exceptions  relate  should  be  given. 

2.  The  assessment  of  the  Commissioner  of  Inter- 
nal Revenue,  of  the  amount  due  as  taxes  upon  the 
spirits  distilled  between  the  dates  mentioned,  estab- 
lishes only  &  prima  facie  case  of  liability  against  the 
distiller. 

a  He  and  his  sureties  art  liberty  to  show  that 
no  spirits,  or  a  less  quantity  uian  that  stated  by  the 
commissioner,  were  distilled  within  the  period  men- 
tioned and  thus,  entirely  or  in  part  overthrow  the 
assessment. 

[No.  881.] 

Argued  Mar.  16,  188: .  Decided  Apr.  24, 188S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin. 

Statement  of  the  case  by  Mr.  Justice  Field: 
This  is  an  action  against  the  principal  and 
sureties  on  a  distillers  bond  for  $7,000,  exe- 
cuted March  28, 1875.  The  principal  was  then 
engaged  in  the  business  of  a  distiller  within  the 
First  Collection  District  of  Wisconsin.  The 
condition  of  the  bond  provided,  among  other 
things,  that  he  should  "Comply  with  all  the 
provisions  of  law  in  relation  to  the  duties  and 
business  of  distillers."  The  complaint  alleges 
as  a  breach  of  these  conditions  the  non-payment 
of  the  tax  due  on  8,840  gallons  of  spirits  dis- 
tilled by  him  at  his  distillery  between  the  25th 
of  April  and  the  1st  of  May,  1875,  amounting 
to  $8,276.  It  also  alleges  that  the  Commissioner 
of  Internal  Revenue  assessed  the  tax  against  [410] 
him  on  the  special  list  for  Octoberof  that  year; 
and  that  the  assessment  was  returned  to  the 
collector  of  the  district,  who  demanded  pay- 
ment of  the  tax,  which  was  refused. 

The  answer  contained  a  general  denial,  and 
also  set  up  as  a  special  defense,  that  on  the  first 
of  November,  1875,  the  Commissioner  of  Inter- 
nal Revenue  made  an  assessment  upon  the  dis- 
tiller to  the  amount  of  $7,117.70,  for  spirits 
alleged  to  have  been  manufactured  at  his  distil- 
lery in  the  month  of  April,  1875,  and  removed 
therefrom  without  payment  of  the  tax  thereon, 
and  with  intent  to  defraud  the  Government ; 
that  this  assessment  was  returned  to  the  collect- 
or of  the  district,  who  demanded  payment  of 
the  tax ;  that  afterwards,  in  May,  1876,  the 
plaintiffs  brought  a  suit  in  equity  to  enforce  its 
collection ;  that  the  distiller  was  served  with 
process  and  answered  the  complaint,  averring 
that  the  assessment  was  illegal  and  void  ;  that 
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that  suit  was  still  pending  ;  and  that  the  assess- 
ment mentioned  in  the  complaint  here  was  upon 
the  same  spirits  for  which  the  above  assessment 
of  $7,117  was  made. 

A  supplemental  and  amended  answer  re- 
peated these  allegations,  and  added  that  the 
equity  cnse  was  heard  in  April,  1879,  when  the 
assessment  was  adjudged  to  be  illegal  and  the 
bill  was  dismissed.  The  answer  pleads  the  de- 
cree entered  in  bar  of  the  present  action. 

The  case  was  tried  at  the  January  Term  of 
the  court  in  1880.  There  is  no  statement  of  the 
evidence  or  of  its  purport  in  the  record,  except 
as  appears  in  the  charge  given  to  the  jury.  The 
bill  of  exceptions  states  that  the  plaintiffs 
offered  evidence  tending  to  maintain  the  issues 
on  their  part,  "as  is  generally  stated  in  the 
charge  of  the  court  hereinafter  contained  ;  " 
and  that  the  defendants  offered  evidence  tend- 
ing to  maintain  the  issues  on  their  part,  "  as  is 
in  like  manner  stated  in  the  charge  of  the 
court."  Then  follows  the  charge  at  length,  at 
the  end  of  which  particular  parts  of  it  are  in- 
dicated to  which  exceptions  were  taken,  and 
among  others  the  following :  "  To  all  that  por- 
tion of  said  charge  which  defines  and  sets  forth 
the  legal  force  and  effect  of  an  assessment,  and 
the  means  whereby  it  may  be  attacked  and 
overcome  ;  to  all  of  that  portion  of  said  charge 
which  touches  the  entirety  of  the  assessment 
and  affirms  that  the  plaintiffs  must  recover  the 
exact  amount  of  the  assessment  or  nothing." 
L4ZOJ  That  portion  of  the  charge  to  which  reference 
is  thus  made  is  found  in  different  passages, 
which  are  as  follows:  after  speaking  of  the 
power  of  the  Commissioner  of  Internal  Rev- 
enue to  make  an  assessment,  the  court  said  : 

"  When,  therefore,  an  assessment  has  been 
made  by  this  officer  it  is  to  be  presumed  until 
such  presumption  is  overcome  by  proof  to  the 
contrary  that  it  was  made  upon  sufficient  evi- 
dence, and  it  is  not  necessary  that  the  evidence 
upon  which  the  commissioner  acted  should  be 
laid  before  the  jury.  In  other  words:  the  jury 
have  a  right  to  presume,  until  the  contrary  ap- 
pears, that  when  the  commissioner  made  the  as- 
sessment in  question  he  had  before  him  proofs 
which  were  sufficient  to  satisfy  a  just  and  fair- 
minded  person  that  such  assessment  ought  to 
be  made  ;  and  before  the  jury  can  disregard  the 
assessment  they  should  be  convinced  by  the  evi- 
dence that  the  commissioner  acted  in  making  it 
in  a  manner  unjust  to  the  defendant  distiller 
and  unwarranted  by  the  actual  facts.  Such  an 
assessment  is  not,  however,  conclusive  evidence 
of  the  liability  of  the  distiller ;  it  is  open  to  at- 
tack ;  it  is  prima  facie  proof  only  of  such  li- 
ability, and  prima  facie  evidence  is  such  evi- 
dence as  is  sufficient, when  un assailed,  to  estab- 
lish a  given  fact,  and  it  remains  sufficient  for 
that  purpose  until  it  is  rebutted  and  overcome. 
*  *  *  Upon  introduction  of  the  assessment  in 
evidence  a  prima  facie  case  of  liability  on  the 
part  of  the  defendant,  Lewis  Rindskopf  ,is  made. 
The  burden  of  proof  then  falls  upon  the  de- 
fendants, who  may  proceed  to  introduce  evi- 
dence to  overcome  the  assessment  by  showing 
that  the  defendant,  Lewis  Rindskopf,  did  not, 
during  the  period  covered  by  the  assessment, 
manufacture  and  remove  from  his  distillery 
spirits  upon  which  the  tax  was  not  paid. 

And  upon  it  being  so  made  to  appear,  the  bur- 
den of  proof  'hen  shifts  to  the  plaintiffs,  and  it 
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then  becomes  incumbent  on  the  plaintiffs,  to 
maintain  and  establish  the  correctness  of  the  as- 
sessment by  sufficient  and  competent  evidence. 
*  *  *  The  order  of  proof  which  has  been 
maintained  upon  the  trial  is  in  consonance  with 
the  rules  of  law  applicable  to  such  a  case,  which 
have  just  been  stated." 

And,  after  commenting  upon  the  general  char- 
acter of  the  evidence  in  the  case,  the  court  fur- 
ther said: 

*'  In  passing  upon  the  validity  of  this  assess- 
ment, and  in  determining  the  question  of  liabil-  ,  a  a  1 1 
ity  on  account  of  it,  it  is  to  be  taken  and  con-  1  ' 
sidered  in  its  entirety;  either  the  Government  is 
entitled  to  recover  the  exact  amount  of  the  as- 
sessment, namely:  the  sum  of  $3,276,  or  it  is 
not  entitled  to  recover  any  sum  whatever.  The 
court  and  jury  upon  an  investigation  of  the  just- 
ness and  validity  of  the  assessment  hnvc  no  right 
to  exercise  the  powers  committed  to  the  com- 
missioner, but  our  right  is  limited  to  an  inquiry 
into  the  question  as  to  whether  the  assessment 
which  has  been  made  embraces  or  represents  a 
just  and  valid  demand  against  the  defendant 
distiller,  and  as  the  result  of  such  investigation 
it  must  either  wholly  stand  or  wholly  fall." 

In  support  of  the  special  defense,  founded 
upon  the  decree  in  the  equity  case,  that  the  as- 
sessment of  November  1  was  invalid,  the  de- 
fendants produced  the  record  of  the  assessment 
and  of  the  suit,  which  was  admitted  in  evidence 
against  the  objection  of  the  attorney  of  the  Gov- 
ernment; the  court  stating  that  proper  instruc- 
tions would  be  given  to  the  jury  in  relation  to 
the  same.  No  proof  was  offered  that  the  assess- 
ment covered  the  spirits  for  which  the  first  as- 
sessment was  made;  and  the  court  instructed 
the  iury  that  without  such  proof  the  record 
would  not  be  a  bar  to  the  prosecution  of  this 
action. 

The  jury  found  for  the  defendants,  and  upon 
their  verdict  judgment  was  entered;  to  review 
which  the  case  is  brought  to  this  court  on  writ 
of  error. 

Mr.  Samuel  F.  Phillips,  Solicitor- Gen., 
for  plaintiff  in  error. 

Meurrt.  Cot  trill  <fc  Cory  and  Abraham  db 
Mayer,  for  defendants  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  bill  of  exceptions  in  this  case  sets  forth 
the  charge  of  the  court  below  in  full,  in  disre- 
gard of  our  frequent  condemnation  of  this  prac- 
tice. Only  such  parts  should  have  been  given 
as  would  point  the  exceptions;  all  else  is  un- 
necessary and  produces  only  inconvenience. 
We  repeat  of  this  practice  what  we  said  of 
another  practice  not  uncommon,  and  equally 
objectionable,  that  of  inserting  the  entire  evi- 
dence in  the  record:  "  If  counsel  will  not  heed 
our  admonitions  upon  this  subject,  so  frequent-  [42!] 
ly  expressed  by  us,  the  judges  of  the  courts  be- 
low, to  whom  the  bills  are  presented,  should 
withhold  their  signatures  until  the  bills  are  pre- 
pared in  proper  form,  freed  from  all  matter  not 
essential  to  explain  and  point  the  exceptions." 
Lincoln*.  OaJUn,TWaiL,  187 [74 U.  S.,  XIX., 
1081. 

The  assessment  of  the  Commissioner  of  In- 
ternal Revenue  was  only  prima  facie  evidence 
of  the  amount  due  as  taxes  upon  the  spirits  dis 
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tilled  between  the  uates  mentioned.  It  estab- 
lished a  prima  facie  case  of  liability  against  the 
distiller,  and  nothing  more.  If  not  impeached, 
it  was  sufficient  to  justify  a  recovery;  but  every 
material  fact  upon  which  his  liability  was  as- 
serted was  open  to  contestation.  The  distiller 
and  his  sureties  were  at  liberty  to  show  that  no 
spirits,  or  a  less  quantity  than  that  stated  by  the 
commissioner,  were  distilled  within  the  period 
mentioned,  and  thus  entirely,  or  in  part,  over- 
♦hrow  the  assessment.  They  were  also  at  lib- 
erty to  show  a  payment  of  the  tax  assessed,  in 
whole  or  in  part,  and  thus  discharge  or  reduce 
the  distiller's  liability.  To  the  extent,  however, 
in  which  the  assessment  was  not  impaired,  it 
was  evidence  of  the  amount  due.  The  court, 
therefore,  erred  in  instructing  the  jury  that  the 
assessment  was  to  be  taken  and  considered  in  its 
entirety,  and  Hint  the  Government  was  entitled 
to  recover  the  exact  amount  assessed  or  not  any 
sum.  In  other  respects,  the  charge  as  given 
above  correctly  presents  the  law. 

There  may,  undoubtedly,  be  cases  where  an 
assessment  must  stand  as  an  entirety  or  not  at 
all;  as, where  an  erroneous  rate  has  been  adopted 
by  the  officer;  or  where  it  is  impossible  to  sep- 
arate from  the  propertj'  assessed,  the  part  which 
is  exempt  from  the  tax;  or  where  its  validity 
depends  upon  the  jurisdiction  of  the  commis- 
sioner. The  present  case  does  not  fall  within 
cither  of  these  classes.  Here  the  question  is  as 
to  the  quantity  of  spirits  produced  on  which 
taxes  were  not  paid. 

The  decree  in  the  equity  suit  was  properly 
held  not  to  be  a  bar  to  the  prosecution  oi  this 
action  in  the  absence  of  proof  that  the  assess- 
ment which  it  adjudged  invalid  covered  the 
spirits  upon  which  the  assessment  here  was 
made.  The  instruction  to  the  jury  deprived  it 
of  any  weight  as  evidence  with  them. 

The  judgment  must,  t/ierefore,  be  reversed  and 
the  case  remanded  for  a  new  trial;  and  it  is  so 
ordered. 
True  copy.  Test : 

James  H.  McKenaey,  Clerk,  Sup.  Court,  u.  S. 


CITY  OF  LOUISIANA,  Mo.,  Ptff.  in  Err., 
v. 

ELIZABETH  W.  TAYLOR. 
<8ee  8.  C,  15  Otto,  454-iSO.) 
Missouri  Constitution — effect  of— railroad  laic. 

1.  The  Missouri  Constitution  of  1865,  is  a  limitation 
merely  upon  the  power  of  the  Legislature  for  the 
future,  to  grant  to  municipal  corporations  author- 


ity to  become  stockholders  in  companies,  except 
upon  the  terms  expressly  mentioned. 

2.  All  previous  grants  of  such  authority  remain 
in  their  original  force  until  duly  revoked,  unaf- 


fected by  the  constitutional  provision. 

a  The  general  railroad  law  of  that  State  does  not 
revoke  any  previous  grants  of  similar  authority. 
[No.  284.] 

Submitted  Apr.  S,  1882.    Bedded  Apr.  24, 1882. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
The  case  is  stated  bythe  court. 
Messrs.  James  O.  Broadhead  and  Da- 
vid P.  Dyer,  for  plaintiff  in  error. 

See  13  Otto.  U.  S..  Book  26. 


Messrs.  Clinton  Rowell  and  Thomas  K. 
Sldnker,  for  defendant  in  error. 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

The  defendant  in  error,  a  citizen  of  Illinois, 
brought  this  action  against  the  plaintiff  in  error, 
a  municipal  Corporation  of  Missouri,  to  recover 
the  amount  alleged  to  be  due  upon  certain 
bonds  and  coupons  issued  by  the  latter  in  pay- 
ment of  a  subscription  to  the  capital  stock  of 
the  Louisiana  and  Missouri  River  Railroad 
Company,  a  corporation  authorized  by  law  to 
construct,  and  which  has  constructed  in  pur- 
suance thereof,  a  railroad  from  the  City  of  Lou 
isiana  to  the  Missouri  River.  The  bonds  sued 
on  were  dated,  some  in  September,  others  in 
October  and  in  November,  1869,  and  matured 
on  January  1,  1876,  1877  and  1878,  and  to- 
gether with  coupons,  falling  due  since  January , 
1876,  remain  unpaid.  All  coupons  maturing 
previously,  together  with  the  principal  of  a 
portion  of  the  whole  issue  of  bonds,  had  been 
paid  by  taxes  regularly  levied  and  collected  by 
the  proper  authorities  of  the  City,  from  the 
year  1867  to  1876.  Certificates  of  the  stock  in 
the  railroad  company  were  issued  in  pursuance 
of  the  subscription,  and  were  accepted  by  the 
City,  which  has  ever  since  exercised  its  rights 
as  a  stockholder. 

The  defense  was  that  the  bonds  were  void  for 
want  of  power  in  the  municipal  Corporation  to 
issue  them. 

There  was  a  judgment  in  favor  of  the  plaint- 
iff below,  to  reverse  which  this  writ  of  error  is 
prosecuted. 

Each  of  the  bonds  sued  on  contains  a  recital 
that  it  "Is  issued  by  the  City  of  Louisiana  under 
authority  of  the  General  Assembly  of  the  State 
of  Missouri,  entitled  'An  Act  Incorporating  the 
Louisiana  and  Missouri  River  Railroad  Compa- 
u7t'  approved  March  10,  1859 ;  also  an  ordi- 
nance of  the  City  Council  of  the  City  of  Louis- 
iana, No.  502,  passed  June  12, 1866." 

The  reference  to  the  railroad  charter  is  to  the 
29th  section  of  the  Act  of  incorporation,  which 
reads  as  follows: 

"Sec.  29.  It  shall  be  lawful  for  the  county 
court,  of  any  county  in  which  any  part  of  the 
route  of  said  railroad  may  be,  to  subscribe  to 
the  stock  of  said  company;  and  it  may  invest 
its  funds  in  stock  of  said  company  and  issue  the 
bonds  of  such  county  to  raise  funds  to  pay  the 
stock  thus  subscribed,  and  to  take  proper  steps 
to  protect  the  interest  and  credit  of  the  county. 
Such  county  court  may  appoint  an  agent  to 
represent  the  county,  vote  lor  it  and  receive 
its  dividends;  and  any  city,  town  or  incorpo- 
rated company  may  subscribe  to  the  stock  of 
said  railroad  company  and  appoint  an  agent  to 
represent  its  interests,  give  its  vote  and  receive 
its  dividends,  and  may  take  proper  steps  to 
guard  and  protect  the  interests  of  said  city , town 
or  incorporation." 

The  10th  section  of  the  Act  incorporating  the 
City  of  Louisiana,  passed  February  16,  1866, 
was  as  follows: 

"The  City  shall  have  power  to  subscribe  for 
stock  in  any  in  corporative  railway  company 
connecting  with  the  City  of  Louisiana,  or  give 
any  bonus  to  any  institution  of  .learning,  by 
submitting  an  ordinance  making  the  appropn 
ation,  or  authorizing  the  issue  of  bonds  for  any 
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such  purpose,  to  a  vote  of  the  qualified  voters 
of  the  City,  at  any  general  election  held  in  the 
City,  or  at  any  special  election  expressly  or- 
dered, at  which  election  the  majority  of  the 
votes  cast  shall  be  for  such  ordinance;  Pro- 
tided,  The  debt  of  the  City  shall  never  exceed 
14661  I150-000" 

I  J  In  pursuance  of  this  provision  of  the  city 
charter,  the  city  council,  on  June  12,  1866, 
passed  ordinance  No.  602,  recited  in  the  bonds 
in  suit,  providing  for  an  election  to  be  held  on 
the  first  Tuesday  in  July,  1866,  on  the  proposi- 
tion to  subscribe  for  stock  in  the  Louisiana  and 
Missouri  River  Railway  Company,  for  an 
amount  not  exceeding  $60,000. 

The  election,  provided  for  by  this  ordinance, 
was  in  fact  held,  the  result  of  which  was,  that 
176  votes  were  cast  in  favor  of  the  proposition 
to  46  votes  in  the  negative. 

Thereupon,  the  city  council  passed  an  ordi- 
nance authorizing  the  subscription  of  $60,000 
to  tbe  capital  stock  of  the  railway  company, 
and  the  issue  of  bonds  for  the  payment  of  the 
same.  The  subscription  was  made  and  the  bonds 
delivered. 

The  Constitution  of  Missouri  that  went  into 
operation  July  4,  1865,  contained  the  following 
provision:  "Sec.  14.  The  General  Assembly 
shall  not  authorize  any  county,  city  or  town  to 
become  a  stockholder  in  or  to  loan  its  credit  to 
any  company,  association  or  corporation,  unless 
two  thirds  or  the  qualified  voters  of  such  county, 
city  or  town,  at  a  regular  or  special  election  to 
be  held  therein,  shall  assent  thereto." 

It  also  contained  this  provision: 

"Art.  II.,  sec.  8.  All  statute  laws  of  this  State 
now  in  force,  not  inconsistent  with  this  Consti- 
tution, shall  continue  in  force  until  they  shall  ex- 
pire by  their  own  limitation,  or  be  amended  or 
repealed  by  the  General  Assembly." 

At  its  first  session  after  the  adoption  of  this 
Constitution,  the  General  Assembly  of  Missouri 
passed  a  general  railroad  lav ',  R.  8.  Missouri, 
1865,  p.  872,  which  it  is  claimed  went  into  ef- 
fect March  19,  1866,  and  which  contained  the 
provision  following,  to  wit: 

"  It  shall  be  lawful  for  the  county  court  of 
any  county,  the  city  council  of  any  citv,  or  the 
trustees  of  any  incorporated  town  to  take  stock 
for  such  city,  county  or  town,  in,  or  to  loan  the 
credit  thereof  to,  any  railroad  company  duly 
organized  under  this  or  any  law  of  this  State; 
Provided,  That  two  thirds  of  the  qualified  voters 
of  such  county,  city  or  town,  at  a  regular  or 
special  election  to  be  held  therein,  shall  assent 
to  such  subscription." 

At  the  same  session  of  the  Legislature,  it  was 
1 457 1  a180  enacted,  R.  L.  Missouri,  ch.  224,  sec.  6.  p. 
1  J  882.  that  "All  Acts  and  parts  of  Acts  of  a  pri- 
vate, local  or  temporary  nature,  or  specifically 
applicable  to  particular  cities  or  counties,  in 
force  on  the  first  day  of/November,  A.  D.  1866, 
not  repealed  by  or  repugnant  to  the  provisions 
of  the  general  statutes  or  some  Act  or  the  pres- 
ent General  Assembly,  shall  continue  in  force 
or  expire,  according  to  their  respective  provis- 
ions or  limitations. 

These  are  all  the  statutory  provisions,  sup- 
posed by  counsel  for  the  respective  parties  to 
have  any  material  bearing  upon  the  question  at 
issue. 

The  power  to  subscribe  to  the  capital  stock 
of  the  railroad  company  is  expressly  given  to 
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the  City  of  Louisiana,  by  the  29th  section  of  the 
charter  of  the  former.  Whether  that  grant  of 
power  carries  with  it  the  incidental  authority  to 
pay  its  subscription  by  an  issue  of  bonds,  or 
whether,  upon  a  fair  construction  of  the  terms 
of  that  section,  the  exercise  of  such  an  author- 
ity is  within  the  meaning  of  the  law,  it  is  not 
necessary  for  us  to  discuss  or  decide;  for  what- 
ever might  be  a  proper  construction  of  the 
section,  if  it  stood  by  itself,  we  think  it  must, 
at  the  time  when  the  bonds  in  suit  were  issued, 
be  interpreted,  in  connection  with  the  10th  sec- 
tion of  the  city  charter,  which  had  in  the  mean- 
time been  enacted.  That  section,  in  explicit 
terms,  recognized  and  thereby  conferred  upon 
the  City,  the  power  to  issue  bonds  in  payment 
of  its  subscription  to  the  stock  of  any  railway 
company  connecting  with  it,  upon  condition, 
however,  of  the  approval  of  the  ordinance  au- 
thorizing the  issue,  by  a  majority  of  the  votes 
cast  at  an  election  held  for  that  purpose;  and 
we  think  that  limitation  must  be  taken,  there- 
after, as  imposed  upon  the  power  granted  to  the 
City  in  the  railway  charter.  Such  was,  in  fact, 
the  construction  put  by  the  City  upon  its  own 
powers,  for  the  bonds  in  suit  purport  to  be  is- 
sued in  pursuance  of  authority  conferred  by  a 
majority  of  the  votes  cast  at  such  an  election, 
approving  the  ordinance  passed  to  that  end. 

The  ordinance  submitted  to  the  vote  of  the 
electors  at  that  election,  authorizing  the  issue 
of  the  bonds,  was,  wc  think,  in  all  respects  in 
conformity  with  the  law,  and  sufficient.  But  it 
is  contended  by  the  plaintiff  in  error  that  the 
provision  of  the  city  charter,  in  accordance  with 
which  it  was  passed,  had  been  repealed  before  [458] 
the  vote  was  taken  and  the  subscription  made. 

It  has  been  repeatedly  held  by  the  Supreme 
Court  of  Missouri,  in  decisions  approved  and 
followed  uniformly  by  this  court,  that  such  re- 
peal is  not  tbe  direct  and  immediate  result  of 
the  Constitution  itself;  that,  on  the  contrary, 
the  prohibition  contained  in  that  instrument  is 
a  limitation  merely  upon  the  power  of  the  Leg- 
islature for  the  future,  so  that  it  should  not 
thereafter  grant  authority  to  municipal  corpo 
rations  to  become  stockholders  in  companies  ex- 
cept upon  the  terms  expressly  mentioned,  and 
that  all  previous  grants  of  such  authority  re- 
main in  their  original  force  until  duly  revoked, 
unaffected  by  the  constitutional  provision.  Cal- 
laway Co.  v.  Foster,  98  U.  S.,  570  [XXIII.,912]; 
Scotland  Co.  v.  Thomas.  94  U.  S.,  682  [XXIV., 
2191;  Henry  Go.  v.  Nieolay,  95  U.  8.,  619 


.,  8941;  J 

.,  800J;  Scliuyler  Co.  v.  Thomas,  98  t". 
[XXV.,  88];  Cass  Co.  v.  Gillett,  100  L". 


[XXIV.,  8941;  Ray  Co.v.  Vansyele,  96  U.  S.,  675 
txxiv  ...i   _«    -  - 

8.,  169 

8.,  585  fXXV.,  685  ] 

It  is  argued,  however,  that  the  repeal  of  the 
provision  in  question  was  effected  by  the  17tb 
section  of  the  general  railroad  law,  which  it  is 
claimed  took  effect  March  19,  1866,  before  the 
passage  of  the  ordinance  No.  602,  June  12,1866. 

But  this  position,  in  our  opinion,  is  also  un 
tenable.  The  Act  in  question  is  an  enabling 
statute,  passed  in  execution  of  the  powers  author- 
ized by  the  Constitution,  then  recently  adopted. 
It  was  general  in  its  provisions,  conferring 
power  upon  any  county,  city  or  town  to  take 
stock  in  or  to  loan  its  credit  to  any  railroad  com- 
pany, duly  organized  under  any  law  of  the 
State,  upon  the  assent  of  two  thirds  of  the  qua! 
ifled  voters  thereof.   It  does  not  revoke  any 
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previous  grants  of  similar  authority.  It  repeals 
no  existing  provisions  of  law.  It  contains  no 
words  of  prohibition.  The  6th  section  of  chapter 
22  of  the  same  session,  "  of  the  general  statutes 
and  their  effect,"  etc.,  R.  S.  Missouri,  882,  ex- 
pressly continues  in  force  "All  Acts  and  parts 
of  Acts  of  a  private,  local  or  temporary  nature, 
or  specifically  applicable  to  particular  cities  or 
counties,  in  force  on  the  first  day  of  November, 
A.  D.  1865,  not  repealed  by  or  repugnant  to  the 
provisions  of  the  general  statutes  or  some  Act 
of  the  present  General  Assembly,"  until  they 
[459]  expire,  according  to  their  respective  provisions 
or  limitations.  There  is  no  repugnancy  between 
the  10th  section  of  the  charter  of  the  City  of 
Louisiana  and  the  17th  section  of  the  general 
railroad  law.  One  is  a  definite,  express  and  spe- 
cial provision,  in  reference  to  such  railways 
only  as  connect  with  the  City;  the  other  has  re- 
lation to  possible  proposals  for  subscription  to 
the  stock  of  any  railroad  company,  whether  its 
railroad  connected  with  the  City  or  not.  The 
subjects  of  the  two  statutes  are  not  the  same; 
and  there  is  no  such  inconsistency  between  them 
as  that  both  may  not  stand  and  operate.  It 
would  not  be  legitimate  to  construe  the  17th  sec- 
tion of  the  general  railroad  Act  as  if  it  forbade 
everything  it  did  not  authorize;  and  it  is  only 
by  such  a  construction  that  the  repugnancy 
with  the  10th  section  of  the  charter  of  the  City 
can  be  made  to  arise. 

The  very  question  mooted  Here  was  decided 
by  the  Supreme  Court  of  Missouri  in  the 
case  of  the  State,  v.  Macon  Co.  Ct.,  41  Mo., 
458,  at  the  October  Term,  1867.  It  was  there 
said  by  the  court:  "There  is  no  such  incon- 
sistency between  the  Acts  that  they  may  not 
both  stand  and  be  carried  into  operation.  A 
general  prohibition  against  subscribing forstock 
in  any  corporation  may  well  subsist,  with  a  per- 
mission to  subscribe  for  stock  in  a  particular 
corporation.  Besides,  the  17th  section  of  the 
general  railroad  law,  with  which  the  enabling 
Act  is  supposed  to  conflict,  uses  no  negative 
words.  It  uses  words  to  express  and  permit 
future  Acts,  and  there  is  nothing  to  show  that 
it  intended  to  operate  on  existing  or  past  laws 
even  by  implication.  It  was  framed  after  the 
Constitution  was  adopted,  and  the  conclusion 
is  undeniable  that  it  was  intended  simply  to 
make  the  law  conform  to  and  carry  out  the  14th 
section  of  the  11th  article  of  that  instrument." 

This  decision  is  upon  the  very  point  and  is  a 
judgment  of  the  Supreme  Court  of  the  State  in 
a  case  which,  in  its  circumstances,  we  find  it 
impossible  to  distinguish  from  the  present.  Its 
authority  was  confirmed  by  the  decision  of  the 
same  court  in  Smith  v.  Clark  Co.,  54  Mo.,  58. 

This  view  of  the  case  disposes  of  all  objec- 
tions to  the  judgment  of  the  Circuit  Court.  It 
is,  accordingly^  affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

C1t«d-1(»  U.  8.,  104. 
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UNITED  STATES, 

SELAH  C.  CARLL. 

(Bee  8.  C  15  Otto,  «l-618w) 

Insufficient  indictment  for  uttering  forged obliga- 
tion. 

See  15  Otto. 


♦An  i ndictment  on  section  5431  of  the  Revised  Stat- 
utes, alleging,  in  the  words  of  the  statute,  that  the 
defendant  feloniously,  and  with  intent  to  def rauu. 
did  pass,  utter  and  publish  a  falsely  made,  forged, 
counterfeited,  and  altered  obligation  of  the  United 
States,  but  not  further  alleging  that  the  defendant 
knew  it  to  be  false,  forged,  counterfeited  and  al- 
tered, is  insufficient,  even  after  verdict. 

[No.  1202.] 

Argued  Apr.  10, 1882.   Decided  Apr.  24, 1882. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
Statement  of  the  case  by  Mr.  Justice  Gray : 
This  was  an  indictment,  found  in  the  Circuit 
Court,  on  section  5481  of  the  Revised  Statutes, 
by  which  it  is  enacted  that  "Every  person  who,  1^12] 
with  intent  to  defraud,  passes,  utters,  publishes 
or  sells  any  falsely  made,  forged,  counterfeited 
or  altered  obligation  or  other  security  of  the 
United  States,  shall  be  punished  by  a  fine  of  not 
more  than  $5,000,  and  by  imprisonment  at  hard 
labor  not  more  than  fifteen  years." 

Each  count  of  the  indictment  alleged  that  the 
defendant,  at  a  certain  time  and  place,  "  Felo 
niously,  and  with  intent  to  defraud  the  Bank  oi 
the  Metropolis,  which  said  bank  is  a  corporation 
organized  under  the  laws  of  the  State  of  New 
York,  did  pass,  utter  and  publish  upon  and  to 
the  said  Bank  of  the  Metropolis  a  falsely  made, 
forged,  counterfeited  and  altered  obligation  and 
security  of  the  United  States"  (which  was  set 
forth  according  to  its  tenor),  against  the  peace, 
and  contrary  to  the  form  of  the  statute. 

The  defendant,  having  been  tried  before  Judge 
Benedict,  and  convicted  by  the  jury  under  in- 
structions which  required  them  to  be  satisfied  of 
the  facts  alleged,  and  that  the  defendant,  at  the 
time  of  uttering  the  obligations, knew  them  to  be 
false,  forged,  counterfeited  and  altered,  moved 
in  arrest  of  judgment  for  the  insufficiency  of  the 
indictment.  At  the  hearing  of  this  motion  be- 
fore Judge  Blatchf  ord  and  Judge  Benedict,  they 
were  divided  in  opinion  upon  the  question,  stated 
in  various  forms  in  their  certificate,  but  in  sub- 
stance this:  whether  the  indictment,  setting 
forth  the  offense  in  the  language  of  the  statute, 
without  further  alleging  that  the  defendant 
knew  the  instruments  to  be  false,  forged,  coun- 
terfeited and  altered,  was  sufficient,  after  ver- 
dict, to  warrant  judgment  thereon. 

Mr.  Samuel  F.  Phillips,  Solicitor-Gen. 
for  United  States. 

Messrs.  William  C.  Roberts  and  Benjamin 
E.  Valentine,  for  defendant. 

Mr.  Justice  Gray  delivered  the  opinion  of  the 
court: 

In  an  indictment  upon  a  statute,  it  is  not  suf- 
ficient to  set  forth  the  offense  in  the  words  of  the 
statute,  unless  those  words  of  themselves  fully, 
directly  and  expressly,  without  any  uncertainty 
or  ambiguity,  set  forth  all  the  elements  neces- 
sary to  constitute  the  offense  intended  to  be  pun- 
ished; and  the  fact  that  the  statute  in  question, 
read  in  the  light  of  the  common  law,  and  of 
other  statutes  on  the  like  matter,  enables  the  [613] 
court  to  infer  the  intent  of  the  Legislature  does 
not  dispense  with  the  necessity  of  alleging  in 
the  indictment  all  the  facts  necessary  to  bring 
the  case  within  that  intent.  U.  8.  v.  Oruikshanl, 
92  U.  S.,  542  rXXIIL,  5881;  U.  S.  v.  Simmons, 
96  U.  8.,  360  [XXIV.,  819];  Com.  v.  Clifford,  8 

•Head  note  by  Mr.  Justice  Gray. 
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Cush.,  215;  Com.  v.  Bean,  11  Cush.,  414;  Com. 
v.  Bean,  14  Gray,  62;Com.  v.  FUburn.llQ Mass., 
297. 

The  language  of  the  statute  on  which  this  in- 
dictment is  founded,  includes  the  case  of  every 
person  who  with  intent  to  defraud  utters  any 
forged  obligation  of  the  United  States.  But  the 
offense  at  which  it  is  aimed  is  similar  to  the  com- 
mon law  offense  of  uttering  a  forged  or  counter- 
feit bill.  In  this  case,  as  in  that,  knowledge 
that  the  instrument  is  forged  and  counterfeited 
is  essential  to  make  out  the  crime;  and  an  utter- 
ing, with  intent  to  defraud,  of  an  instrument  in 
fact  counterfeit,  but  supposed  by  the  defendant 
to  be  genuine,  though  within  the  words  of  the 
statute,  would  not  be  within  its  meaning  and  ob- 
ject. 

This  indictment,  by  omitting  the  allegation, 
contained  in  the  indictment  in  U.  S.  v.  Howell, 
11  Wall.,  482  [78  U.  8.,  XX.,  195],  and  in  all 
approved  precedents,  that  the  defendant  knew 
the  instrument  which  he  uttered  to  be  false, 
forged  and  counterfeit,  fails  to  charge  him  with 
any  crime.  The  omission  is  of  matter  of  sub- 
stance, and  not  a  "  defect  or  imperfection  in 
matter  of  form  only,"  within  the  meaning  of  sec- 
tion 1025  of  the  Revised  Statutes.  By  the  settled 
rules  of  Criminal  pleading,  and  the  authorities 
above  cited,  therefore,  the  question  of  the  suffi- 
ciency of  the  indictment  must  be, 

Answered  in  the  negative. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited-107  D.  8.,  661. 


AUSTIN  CORBIN,  Appt., 
[659]  9. 

COUNTY  OF  BLACK  HAWK,  IOWA, 

ET  AIi. 

(See  8.  C,  16  Otto,  669-667.) 

Jurisdiction  at  to  amount — mil  to  recover  the 
contents  of  a  contract— by  assignee— proper 
averment. 

1.  Where  the  assignee  of  several  contracts  for  land 
tendered  the  amount  due  on  them  and  brought  an 
action  to  compel  a  conveyance,  the  matter  in  dis- 
pute is  the  amount  so  tendered  and  not  accepted, 
and  if  that  exceeds  $5,000,  this  court  has  jurisdic- 
tion. 

2.  A  suit  for  the  specific  performance  of  con- 
tracts, or  to  enforce  them,  or  to  realize  the  fruits 
of  the  rights  secured  by  them,  is  one  to  recover  the 
contents  of  the  contracts. 

3.  Where  the  suit  is  brought  to  enforce  the  con- 
tract contained  In  a  chose  in  action,  the  assignee  is 
disabled  to  sue,  unless  the  suit  might  have  been 
brought  In  the  court  if  no  assignment  had  been 
made. 

4.  The  bill  in  such  case  should  contain  an  aver- 
ment, showing  that  the  suit  could  have  been  main- 
tained by  the  assignors  of  the  contracte  if  no  as- 
signments had  been  made. 

[No.  271.] 

Argued  up*  10, 1882.   Bedded  Apr.  24,  1882. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 
The  case  is  stated  by  the  court. 
Mr.  John  D.  Campbell,  for  appellant. 
Messrs.  Parsons  &  Runnells,  for  appellees. 

Mr.  Justice  Blntchford,  delivered  the  opin- 
ion of  the  court: 
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This  case  comes  into  this  court  on  an  appeal 
by  the  plaintiff  below  from  a  decree  dismissing 
the  amended  and  substituted  bill  of  complaint, 
on  demurrers  thereto  for  want  of  Jurisdiction. 
The  defendants  are  the  County  of  Black  Hawk, 
in  the  State  of  Iowa,  the  Auditor  and  the  Treas- 
urer of  that  County,  and  thirty  other  individu- 
als. The  original  bill  was  filed  in  November, 
1874.  The  citizenship  of  the  plaintiff,  as  a  citi- 
zen of  New  York,  and  that  of  all  the  defend- 
ants, as  citizens  of  Iowa,  is  properly  alleged. 
The  bill  avers  that,  in  1857,  one  John  Kerr,  as 
School  Commissioner  of  said  County,  being 
thereunto  duly  authorized  by  the  laws  of  Iowa, 
made  eleven  several  contracts  in  writing  in  re- 
spect to  the  sale  of  land,  four  with  one  person, 
and  one  with  each  of  seven  other  persons.  A  ,  B60, 
copy  of  one  of  the  contracts  is  made  part  of  the  »  ' 
bill,  each  of  them  being  averred  to  be  in  like 
words  and  figures,  except  the  name  of  the  pur- 
chaser, the  description  of  the  land,  and  the 
amounts  of  money  mentioned.  Such  copy  is 
in  these  words: 

"School- Fund  Commissioner's  Office, 
Black  Uawk  County,  July  10,  1857. 
Contract  made  and  entered  into  between  John 
Kerr,  as  School -fund  Commissioner  for  the 
County  of  Black  Hawk,  Iowa,  and  Abraham 
Carey,  of  the  County  of  Black  Hawk  and  State 
of  Iowa,  to  wit : 

The  said  John  Kerr,  School-fund  Commis- 
sioner, as  authorized  by  law,  has  bargained  and 
sold,  and  by  these  presents,  does  bargain  and 
sell,  to  the  said  Abraham  Carey  the  followin-r 
described  tract  or  parcel  of  land,  being  a  portion 
of  section  numbered  sixteen  (or  lands  in  lieu 
thereof),  granted  to  the  State  for  the  use  of 
schools  by  an  Act  of  Congress  entitled  'An  Act 
Supplemental  to  the  Act  for  the  Admission  of 
the  States  of  Iowa  and  Florida  into  the  Union,' 
approved  March  8,  1845,  to  wit :  Lot  No.  10, 
being  the  west  (£)  half  of  the  southeast  (t)  quar- 
ter section  sixteen  (16),  township  eighty-nine 
(89)  north,  of  range  fourteen  (14)  west,  contain- 
ingeighty  acres. 

The  price  agreed  upon  is  nine  and  T£j  dollars 
per  acre,  amounting  to  the  sum  of  seven  hun- 
dred and  twenty-four  dollars,  the  one  fourth 
part  of  which,  to  wit:  one  hundred  and  eighty- 
one  dollars,  has  been  paid  in  cash  to  the  said 
school-fund  commissioner,  and  the  balance,  to 
wit:  five  hundred  and  forty-three  dollars  se- 
cured by  a  promissory  note  bearing  even  date 
herewith  and  payable  on  or  before  ten  years 
from  date,  bearing  interest  at  the  rate  of  ten 
per  centum  per  annum,  payable  annually,  on 
the  first  day  of  January,  at  the  office  of  the  said 
school-fund  commissioner,  in  Black  Hawk 
County. 

Now,  if  the  said  Abraham  Carey,  his  heirs, 
executors  or  administrators,  shall  pay  or  cause 
to  be  paid  the  interest  on  said  note  as  the  same 
falls  due,  together  with  the  principal  within 
the  time  specified,  then  he  will  be  entitled  to 
receive  from  the  Governor  of  the  State  of  Iowa 
a  patent  for  the  land  herein  described.  In  case 
of  failure  to  make  any  of  the  payments  afore- 
said punctually  as  stipulated,  all  previous  pay 
ments  shall  be  considered  forfeited,  and  the  land 
subject  to  be  sold  by  the  school-fund  commis 
sioner,  or  the  payment  of  the  money  enforced 
according  to  law,  at  the  option  of  said  commis- 
sioner. 
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In  testimony  whereof  the  parties  have  here- 
[661  ]    unto  set  their  hands  and  seals  the  day  and  year 
first  above  written. 

(Signed)  John  Kkrr,      [l.  b.] 

School- Fund  Commissioner  of  Black  Hawk  Co. 

In  presence  of,  Abraham  Carey. 

D.  J.  Coleman." 

The  bill  alleges  that  the  cash  payment  speci- 
fied in  each  contract  was  made;  that  the  promis- 
sory note  specified  in  each  contract  was  made 
ana  delivered ;  that  a  record  of  each  sale  was 
duly  made,  as  provided  by  law;  that  each  of  the 
several  persons  to  whom  the  lands  were  sold 
"  made  divers  payments  of  money  upon  their 
several  notes,"  which  payments  were  credited 
upon  the  notes  by  the  proper  officers  of  the 
County,  but  the  plaintiff  cannot  set  forth  partic- 
ularly the  dates  and  amounts  of  the  payments; 
that  the  notes  and  the  amounts  due  thereon  are 
held  by  the  County  as  valid  claims  against  their 
makers ;  that,  by  the  said  premises,  the  several 
purchasers  became  the  owners  of  the  several 
tracts  of  land;  that  the  legal  title  to  the  lands 
remained  vested  in  the  County;  that,  on  the  pay- 
ment of  the  balance  of  said  moneys,  the  County 
was  bound  to  cause  the  lands  to  be  conveyed  to 
the  several  purchasers,  or  their  assigns;  that  af- 
terwards, the  several  purchasers,  for  money 
considerations,  respectively  made  and  delivered 
to  the  plaintiff  certain  "conveyances,"  a  copy 
of  one  of  which  is  made  part  of  the  bill,  each 
of  the  others  being  averred  to  be  in  like  sub- 
stance and  effect,  except  the  name  of  the  grant- 
or and  the  description  of  the  lands  conveyed  ; 
that  the  "conveyances"  were  duly  filed  in  the 
office  of  the  auditor  of  the  County  ;  and  that 
thereby  the  plaintiff  became  the  owner  of  the 
several  contracts  and  the  several  tract?  of  land. 
Such  copy  is  in  these  words: 

Know  all  men  by  these  presents  that  I,  Wm. 
H.  McClure,  in  consideration  of  the  sum  of  one 
hundred  dollars  in  hand  paid  to  me  by  Austin 
Corbin,  of  Kings  County,  8tate  of  New  York, 
the  receipt  whereof  is  nereby  acknowledged, 
do  hereby  sell  and  convey  to  the  said  Austin 
Corbin  all  the  interest  in  the  following  described 
land,  viz.:  Lots  numbers  (8)  three,eleven  (ll),and 
twelve  (12),being  the  north  half  of  the  north-east 
quarter,  and  the  east  half  of  the  southeast  quar- 
I  662]  ter  of  section  sixteen  (16),  township  eighty-nine 
(88)  north,  of  range  number  fourteen  (14)  west 
of  the  fifth  principal  meridian,  in  Black  Hawk 
County,  Iowa,  which  was  conveyed  to  me  by  a 
contract,  now  ou  file  in  the  office  of  the  County 
Auditor  of  Black  Hawk  County,  Iowa,  made  by 
and  between  John  Kerr,  School-Fund  Commis- 
sioner of  said  County,  and  Wm.  H.  McClure, 
for  the  conveyance  of  said  lands;  and  I  hereby 
sell  and  assign  to  said  Corbin  all  my  rights  un- 
der said  contract,  convenanting  with  him  that 
I  have  not  sold,  assigned,  or  transferred  the 
same  to  any  person  or  persons. 

In  witness  whereof  I  have  hereunto  set  my 
hand  this  1st  day  of  July,  1871. 

In  presence  of,  Wm.  H.  McClure. 

Dan'l  W.  Foote.  " 

Endorsed  on  back  as  follows: 

"  This  assignment  filed  in  my  office  this  1st 
day  of  July,  A.  D.  1871. 

D.  W.  Foote,  Auditor." 

The  bill  further  alleges  the  willingness  of  the 
plaintiff  to  pay  to  the  County  the  amount  re- 
maining unpaid  on  the  notes,  being  the  balance 
See  15  Otto. 


of  the  purchase  money  of  the  several  tracts  of 
land;  that,  in  January,  1872,  he  offered  to  pay 
it  to  the  auditor  of  the  County;  that  in  October, 
1 874, he  tendered  to  the  Auditor  and  to  the  Treas- 
urer $16,197.68,  as  and  for  the  payment  of  the 
balance  remaining  unpaid  on  the  purchase 
money  of  the  several  tracts  of  land,  and  all  in- 
terest thereon;  that  said  sum  was  more  than 
sufficient  to  pay  said  balance;  that  said  officers 
failed  to  accept  the  money  so  tendered,  and  re- 
fused to  state  whether  they  accepted  or  refused 
to  accept  it;  that  the  plaintiff  then  and  there  be- 
came entitled  to  demand  the  issuance  of  certifi- 
cates of  the  payment  of  the  moneys  provided  to 
be  paid  in  said  several  contracts,  and  then  and 
there  did  demand  the  issuance  of  the  same, 
which  was  refused;  that  the  plaintiff  brings  into 
court  for  the  use  of  the  defendants  the  amount 
so  tendered,  to  wit:  $16,197.69,  for  the  purpose 
of  completing  and  perfecting  the  said  tender  and 
to  enable  the  defendants  to  accept  the  same,  if 
they  elect  so  to  do,  at  any  time;  that,  in  case  said 
moneys  should  be  found  insufficient  in  amount 
for  said  purposes,  the  plaintiff  offers  to  pay 
and  bring  into  court  such  further  sum  as  may 
be  found  to  be  necessary;  that  the  said  several 
contracts  are  valid  and  subsisting;  that  the  said 
County  has  never  undertaken  to  rescind  them, 
or  given  notice  of  an  intention  to  do  so,  or  com- 
menced suit  to  enforce  payment  of  the  purchase 
money  or  to  foreclose  the  equities  of  the  plaint- 
iff or  of  his  grantors;  that  no  forfeiture  of  said 
contracts  could  lawfully  be  made  by  said 
County;  that  the  defendants,  other  than  the 
County  and  its  said  two  officers,  severally  claim 
to  have  some  title  to  or  interest  in  said  lands,  or 
some  part  thereof;  that,  pursuant  to  said  last 
mentioned  sales  of  said  lands,  patents  have  been 
issued  for  said  lands  or  some  of  them,  to  said 
defendants  or  some  of  them,  by  the  Governor 
of  the  State  of  Iowa,  but  the  plaintiff  cannot 
more  particularly  state  the  facts  in  respect  to 
the  issuance  of  said  patents;  that  the  plaintiff  is 
the  lawful  owner  of  said  several  tracts  of  land; 
and  that  the  issuance  of  said  patents  has  vested 
the  legal  title  to  said  premises  in  the  patentees 
therein  named.  The  prayer  of  the  bill  is  that 
the  said  subsequent  rales  of  the  said  several 
tracts  of  land,  and  the  said  patents,  and  all  con- 
veyances of  said  lands  by  said  patentees,  be 
decreed  to  be  void  and  of  no  effect  as  against 
the  estate  of  the  plaintiff;  that  the  title  of  the 
plaintiff  to  said  premised  be  forever  quieted  as 
against  said  defendants  claiming  any  interest  in 
said  lands;  that  each  of  them  be  enjoined  from 
setting  up  any  interest  in  said  premises  under 
said  sales  and  the  patents  issued  thereunder;  that 
the  said  patentees  and  their  several  grantees  be 
decreed  to  hold  the  legal  title  to  said  lands,  as 
the  trustees  of  and  for  the  plaintiff;  and  that 
they  be  compelled  to  convey  the  same  to  the 
plaintiff  upon  such  terms  as  to  the  court  may 
seem  just  and  equitable.  Three  separate  de- 
murrers were  filed  to  the  amended  bill,  one  by 
the  County  of  Black  Hawk,  one  by  its  Auditor 
and  its  Treasurer,  and  one  by  the  remaining  de- 
fendants. In  each  of  the  demurrers  one  of  the 
causes  of  demurrer  assigned  is,  that  it  does  not 
appear  upon  the  bill  that  the  circuit  court  has 
jurisdiction  of  the  alleged  causes  of  action  or  of 
the  parties,  or  that  the  plaintiff's  several  assign- 
ors could  have  maintained  actions  in  the  cir- 
cuit court  against  the  demurring  defendants 
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upon  the  said  several  .contracts.  The  decree  of 
the  circuit  court  states  that  it  declined  to  hear 
argument  upon  any  of  the  questions  raised  by 
the  demurrers  except  the  question  of  jurisdic- 
tion, that  it  had  heard  arguments  as  to  tbat 
question,  and  that  the  ground  of  the  dismissal 
of  the  amended  bill  is,  that  the  court  has  no  ju- 
risdiction of  the  cause. 

The  first  point  taken  by  the  appellees  is,  that 
the  appeal  ought  to  be  dismissed  for  want  of 
jurisdiction  in  this  court,  on  the  ground  that 
the  matter  in  dispute  does  not  exceed  the  sum 
or  value  of  $5,000,  exclusive  of  costs.  The  view 
urged  is,  that  the  interest  of  each  of  the  appellees 
who  is  alleged  to  have  an  interest  in  some  of 
the  lands  in  question  is  several;  that  each  several 
interest  is  not  shown  to  exceed  the  value  of 
$6,000;  and  that  the  County  of  Black  Hawk 
and  its  officers  are  not  necessary  or  more  than 
formal  parties  to  the  suit.  But  the  allegations 
of  the  bill,  which  must  be  taken  as  true  for  the 
purposes  of  this  case,  are,  tbat  although,  under 
the  contracts,  the  patents  for  the  lands  are  to  be 
issued  by  the  Governor  of  the  State,  the  notes 
and  the  amounts  due  thereon  are  held  by  the 
County,  the  money  is  to  be  paid  to  the  County, 
and  the  tender  was  made  to  the  officers  of  the 
County  who  are  defendants.  The  matter  in  dis- 
pute between  the  appellant  and  the  County  is 
the  sum  of  $16, 197. 69, which  be  tendered  to  its 
officers  and  which  they  did  not  accept.  Under 
the  contracts,  the  purchaser  is  entitled  to  receive 
a  patent  from  the  Governor  only  on  paying  the 
notes, which  are  alleged  to  beheld  by  the  Coun- 

S.  To  obtain  the  relief  asked  for  in  the  bill, 
e  plaintiff  must  first  pay  the  said  sum  to  the 
County  in  discharge  of  said  notes.  His  title 
cannot  be  quieted,  as  prayed  for,  as  against  the 
adverse  claimants  of  the  lands,  until  his  con- 
tract obligations  to  the  County  are  fulfilled. 
Therefore,  the  County  and  its  said  officers  are 
real  parties  to  the  suit,  and  the  matter  in  dis- 
pute as  to  them  is  the  sum  so  tendered. 

Although  the  amended  bill  in  the  record  was 
filed  in  July,  1878,  the  counsel  for  the  respect- 
ive parties  have  stipulated  in  this  court,  in  open 
court,  that  the  suit  in  the  circuit  court  was  orig- 
inally begun  in  November,  1874.  The  question 
of  the  jurisdiction  of  the  circuit  court  is,  there- 
fore, to  be  determined  under  that  clause  of  sec- 
tion 629  of  the  Revised  Statutes  which  provides 
that  "  No  circuit  court  shall  have  cognizance 
of  any  suit  to  recover  the  contents  of  any  prom- 
issory note  or  other  chose  in  action,  in  favor  of 
an  assignee,  unless  a  suit  might  have  been  pros- 
ecuted in  such  court  to  recover  the  said  contents 
if  no  assignment  had  been  made,  except  in  cases 
of  foreign  bills  of  exchange."  There  can  be  no 
16651  doubt  that  the  original  contracts  in  this  case 
'  are  choscs  in  action,  in  respect  to  the  rights  ac- 

quired thereunder  by  the  parties  thereby  con- 
tracting to  purchase  the  lands  in  question.  It  is 
equally  clear  that  by  the  instruments  executed 
to  the  plaintiff  by  such  purchasers,  selling  and 
conveying  to  him  their  several  interests  in  the 
several  tracts  of  land  and  assigning  to  him  all 
their  rights  under  said  several  contracts,  he  be- 
came the  assignee  of  the  contracts,  as  choses  in 
action,  in  respect  to'  the  rights  of  the  assignors 
thereunder,  including  their  rights  of  action 
thereon  which  are  sought  to  be  enforced  in  this 
suit.   The  only  question  for  consideration  is, 
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whether  tue  suit  is  one  to  recover  the  contents 
of  the  contracts. 

The  appellant  contends  that  the  ~uit  is  not 
one  to  recover  the  contents  of  a  chose  in  action ; 
that  it  is  not  even  founded  upon  the  contracts ; 
and  that  it  is  only  a  suit  to  determine  the  valid- 
ity, force  and  effect  of  certain  transactions  which 
occurred  subsequently  to  the  making  of  the  con- 
tracts, whereby  certain  rights  arc  claimed  to  have 
arisen  adverse  to  thore  existing  under  the  con- 
tracts.   It  is  urged  that  the  appellant  does  not 

erosecute  the  suit  in  his  character  of  assignee, 
ut  prosecutes  it  because  a  cause  of  action  has 
accrued  to  him  through  the  act  of  the  count}' 
officers  in  refusing  to  accept  the  tender,  and 
through  the  assertion  by  the  other  individual 
defendants  of  an  ndverse  title  to  the  lands.  But 
we  cannot  take  this  view  of  the  case.  The  suit 
is  really  one  for  the  specific  performance  of  the 
contracts,  to  enforce  them,  to  realize  the  fruits 
of  the  rights  secured  by  them  to  the  purchas- 
ers, and  to  re-instate  the  plaintiff  in  the  position 
which  he  is  entitled  to  occupy  under  the  con- 
tracts as  assignee  thereof,  notwithstanding  any 
acts  done  by  the  County  or  its  officers  in  im- 
pairment of  the  rights  acquired  by  the  con- 
tracts.  Such  a  suit  must  be  regarded  as  one  to 
recover  the  contents  of  the  contracts.  The  con- 
tents of  a  contract,  as  a  chose  in  action,  in  the 
sense  of  section  629,  are  the  rights  created  by  it 
in  favor  of  a  party  in  whose  behalf  stipulations 
are  made  in  it  which  he  has  a  right  to  enforce 
in  a  suit  founded  on  the  contract;  and  a  suit  to 
enforce  such  stipulations  is  a  suit  to  recover 
such  contents.  The  promise  to  pay  money,  con- 
tained in  a  promissory  note,  is  all  that  there  is 
of  the  note.  A  suit  to  enforce  the  payment  of 
the  money  is  a  suit  to  recover  the  contents  of  the 
note,  because  there  is  nothing  contained  in  the 
note  but  the  promise.  The  promise  to  receive  [666] 
the  money,  stipulated  in  these  contracts  to  be 
paid  by  the  purchasers  as  a  foundation  for  their 
right  to  receive  patents,  is,  so  far  as  this  suit 
is  concerned,  the  essence  of  the  contracts  ;  and 
a  suit  to  compel  the  acceptance  of  that  money 
is  a  suit  to  enforce  such  promise  and,  therefore, 
is  a  suit  to  recover  the  contents  of  the  contracts. 
This  principle  was  settled  in  the  early  case  of 
Sere  v.  Pitot,  6  Cranch,  832,  under  section  11 
of  the  Judiciary  Act  of  1789  [1  Stat,  at  L.,  78], 
which  is  re-enacted  in  section  629  of  the  Re- 
vised Statutes.  There  the  plaintiffs  were  the 
general  assignees  of  the  effects  of  an  insolvent 
debtor,  by  operation  of  law.  It  was  contended 
that  the  statute  applied  only  to  a  voluntary  as- 
signment of  a  particular  chose  in  action,  and 
that  the  word  "  contents"  did  not  apply  to  ac- 
counts or  unliquidated  claims,  but  was  confined 
to  transferable  paper.  But  the  court  held  that 
the  statute  intended  to  except  suits  in  virtue  of 
equitable  assignments,  as  well  as  suits  in  virtue 
of  legal  assignments,  and  to  exclude  from  the 
Federal  Courts  the  assignee  of  all  the  open  ac- 
counts of  a  merchant,  as  well  as  the  same  per- 
son when  the  assignee  of  a  particular  note.  The 
court  say  :  "  The  term  *  other  chose  in  action ' 
is  broad  enough  to  comprehend  cither  caw,  and 
the  word  '  contents '  is  too  ambiguous  in  its  im- 
port to  restrain  that  general  tern:.  The  '  con- 
tents '  of  a  note  are  the  sum  it  shows  to  be  due, 
and  the  same  may,  without  much  violence  to 
language,  be  said  of  an  account."  Following 
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out  this  principle,  the  obligation  or  the  promise 
contained  in  a  contract  is  Its  contents,  when  a 
suit  is  brought  to  enforce  such  obligation  ;  and 
it  does  no  violence  to  language  to  say  that  the 
suit  is  one  to  recover  such  contents. 

In  Deihler  v.  Dodge.  16  How.,  622,  681,  it  is 
said  by  the  court,  that  the  statute  in  question 
applies  to  cases  "  In  which  the  suit  is  brought 
to  recover  the  contents  or  to  enforce  the  con- 
tract contained  in  the  instrument  assigned ; " 
and  that  where  the  suit  is  brought  to  enforce 
the  contract  contained  in  the  chose  in  action, 
the  assignee  is  disabled,  unless  the  suit  might 
have  been  brought  in  the  court  if  no  assign- 
ment had  been  made.  Again  ;  in  BusJtnellv. 
Kennedy,  9WalL,  887 [76  U.S.,  XIX.,  786],  it 
is  suggested  by  the  court  that  the  restriction 
applies  to  rights  of  action  founded  on  contracts 
[667]  which  contain  within  themselves  some  promise 
or  duty  to  be  performed,  and  that  such  con- 
tracts may  be  properly  said  to  have  contents. 

The  amended  bill  in  this  case  contains  no 
averment  showing  that  the  suit  could  have  been 
maintained  by  the  assignors  of  the  contracts  if 
no  assignments  had  been  made  ;  and  it  is  well 
settled  that  this  is  necessary.  Turner  v.  Bank, 
4  Dall.,  8  ;  Mollan  v.  Torrance,  9  meat.,  687; 
Bank  v.  Mom,  6  How.,  81 ;  Bradley  v.  Rhine*, 
&  Wall.,  898  [75  U.  8..  XIX.,  467J. 

We  are,  therefore,  of  opinion  that  the  Circuit 
Court  had  no  jurisdiction  of  this  suit,  and  tliat 
its  decree  must  be  affirmed,  with  the  modification 
that  the  dismissal  of  the  bill  is  without  prejudice 
to  the  right  of  the  plaintiff  to  bring  any  suit  he 
may  be  advised,  in  the  proper  court. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited— 108  U  8.,  864. 


[  709]    JAMES  S.  MARSH  et  ax.,  Plffs.  in  Err., 

v. 

john  Mcpherson. 

(See  8.  C,  IB  Otto  700-718.) 

Damages  for  breach  of  contract— evidence  to  re- 
duce—failure to  deliver— defective  articles. 

1.  Under  a  contract  for  the  sate  of  machines,  If 
the  vendee  accepts  the  machines  after  the  time  when 
they  should  have  been  delivered,  or  if,  after  receiv- 
ing them  and  finding  them  defective,  he  permits  re- 
pairs to  be  made  and  accepts  the  benefit  of  them,  he 
cannot  recover  damages  for  a  breach  of  the  con- 
tract to  the  same  extent  as  if  nothing  had  been  done 
to  make  good  hie  loss. 

2.  Any  circumstance,  otherwise  competent  in  evi- 
dence to  reduce  the  damages,  may  be  proven  on  the 
trial  for  that  purpose,  although  it  may  not  have 
come  into  existence  until  after  the  commencement 
of  the  action. 

8.  If  there  has  been  a  total  failure  to  deliver  any 
of  the  machines  specified,  the  damage  to  which  the 
plaintiff  is  entitled  is  the  amount  of  money  with 
which,  at  the  time  of  the  breach  he  oould  have  sup- 
plied himself  by  purchase  from  others,  with  the 
same  number  of  similar  articles  of  equal  value. 

L  Where  the  articles  delivered  are  not  what  the 
contract  calls  for,  as  in  the  case  of  defective  ma- 
chines, the  measure  of  the  vendee's  damages  is  what 
it  would  cost  to  supply  the  deficiency,  without  re- 
gard to  the  contract  price. 

(No.  282.] 

Argued  Apr.  IS,  1889.   Decided  Apr.  H,  1882. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
See  15  Otto. 


The  case  is  stated  by  the  court. 

Messrs.  Jefferson  H.  Broadjr  and  A.  J. 
Foppleton,  for  plaintiffs  in  error. 

Mr.  John  L.  Webster*  for  defendant  in 
error. 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  January  16, 1878, 
by  the  defendant  in  error  against  the  plaintiffs 
in  error,  to  recover  damages  for  the  breach  of 
a  contract  under  seal  for  the  sale  of  certain  real 
and  personal  property.  On  October  16,  1877, 
the  parties  entered  into  a  written  agreement,  by 
which  McPherson  agreed,  in  consideration  of 
the  covenants  of  the  parties  of  the  second  part, 
to  sell  and  convey  to  them  certain  described 
real  estate  in  Nebraska  and,  in  addition  thereto, 
one  half  the  stock  of  goods  in  a  store  belonging 
to  him,  on  a  parcel  of  the  real  estate.  The 
plaintiffs  in  error,  parties  of  the  second  port,  [710] 
covenanted  on  their  part,  to  pay  for  the  said  real 
estate  as  follows:  for  one  parcel,  $18,190.87,  in 
combined  reapers  and  mowers  and  self-rakers, 
known  as  the  Valley  Chief,  to  be  taken,  those 
designated  as  No.  1  at  $175  each,  and  No.  2  at 
$170  each;  to  be  delivered,  86  machines  of  No. 
1,  and  20  of  No.  2,  at  certain  named  points  in  dif- 
ferent parts  of  the  State  and  in  Kansas,  "All  the 
said  machines  to  be  delivered  in  good  condition, 
and  free  of  all  incumbrances  of  taxes  and  of 
charges  for  freight,  each  machine  to  have  two 
smooth  sickles  and  one  sickle-edge  sickle."  In 
the  agreement,  the  freight  on  each  machine 
from  the  manufactory  at  Lewisburg,  Pennsyl- 
vania, was  estimated  at  $25,  and  in  all  cases 
when  it  fell  below  that  sum  the  difference  was 
to  be  accounted  for  and  paid.  The  store  prop 
erty  was  to  be  paid  for  in  cash  and  notes,  and 
the  remainder  of  the  real  estate,  at  $8,600,  in 
machines  of  another  description  at  $175  each, 
"to  be  delivered  in  good  condition,  free  of  in- 
cumbrances," as  before  in  respect  to  the  others, 
at  certain  other  named  places,  being  eleven  ma- 
chines at  Beatrice,  Nebraska,  and  the  remain- 
der of  this  lot  on  board  cars  at  the  factory  at 
Lewisburg,  consigned  to  the  party  of  the  first 
part  or  to  his  order. 

At  the  time  of  the  execution  of  this  agreement, 
the  machines,  it  is  alleged,  were  in  the  posses- 
sion of  the  agents  of  the  party  of  the  second 
part,  at  the  various  points,  and  that  they  were 
not  in  good  condition,  were  subject  to  incum- 
brances and  charges,  and  that  the  defendants 
failed  and  refused  to  deliver  them,  although  the 
party  of  the  first  part  had  fully  performed  his 
covenants,  by  conveying  the  real  estate  and  de- 
livering the  goods,  as  required  by  the  contract. 
It  is  averred  in  the  petition  that  the  machines, 
in  the  condition  required  by  the  contract,  were 
worth  the  amount  of  the  agreed  value  of  $21,775, 
to  recover  which,  with  an  additional  sum  for 
an  ascertained  difference  of  freight,  the  suit  is 
brought.  It  was  begun  in  the  state  court,  and 
the  defendants  below  having  appeared  to  the 
action,  being  citizens  of  Pennsylvania,  and  the 
plaintiff  a  citizen  of  Nebraska,  the  c»us*  wai 
removed  for  trial  into  the  circuit  court. 

The  defendants,  in  their  answer,  admitted  the 
execution  of  the  agreement  set  out  in  the  peti- 
tion, but  alleged  that  it  was  fully  executed,  ful- 
filled and  superseded  by  a  subsequent  agree- 
ment in  writing  between  the  parties,  indorsed 
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on  it,  and  dated  Nov.  5, 1877,  in  the  words  fol- 
mll  lowing,  to  wit: 
• '     J      "  Brownville,  Nebraska, 

November  6th,  1877. 
The  above  contract"  is  this  day  executed  by 
the  said  parties  thereto  as  follows:  The  within 
named  real  estate  is  conveyed  by  said  first  party 
(McPherson)  to  said  second  parties  (Marsh  and 
Marsh);  also  one  half  of  said  stock  of  goods  at 
an  invoice  in  the  sum  of  four  thousand  and  two 
hundred  and  forty -three  and  10-100  dollars.mak- 
ine  price  of  the  half,  four  thousand  two  hun- 
dred and  forty-three  and  10-100  ($4,5248.10)  dol- 
lars, is  delivered  by  McPherson  to  said  parties, 
Marsh  and  Marsh. 

The  said  second  parties,  Marsh  and  Marsh, 
hereby  acknowledge  payment  of  all  said  ma- 
chines named  in  the  list  within  named,  aggre- 
gating eighty-six  number  ones,  twenty  number 
twos,  and  hereby  deliver  all  thereof  to  said  first 
party  at  the  places  named  in  said  within  list  (ex- 
cept there  is  two  instead  of  one  at  Donnebrag, 
and  three  instead  of  four  at  Wahoo,  which 
change  is  consented  to  by  the  parties),  free  and 
clear  of  all  liens,  charges  or  taxes,  up  to  and  in- 
cluding taxes  for  the  year  1878,  as  per  within 
contract.  Said  second  parties  also  hereby  de- 
liver to  said  first  party  eleven  of  said  machines 
within  named,  called  Marsh  number  four,  as 
provided  for  within  and  on  the  within  named 
terms  therefor,  at  Beatrice.  On  this,  eleven  ma- 
chines number  four,  there  is  two  hundred  and 
seventy-five  dollars  freight  in  favor  of  said  sec- 
ond parties,  to  whom  said  first  party  shall  ac- 
count therefor  as  hereinafter  stated. 

The  balance  of  $259.63  on  the  said  list  of 
number  ones  and  number  twos,  and  the  said 
eleven  number  fours,  amounting  to  $1,925,  is 
applied  on  the  purchase  price  of  said  lands  in 
Sonora  Island,  leaving  balance  of  $1,415.37, 
for  which  said  second  parties  shall  deliver,  as 
provided  for  within.eight  of  said  machines  num- 
ber four  on  board  the  cars  in  Pennsylvania,  at 
place  within  named,  leaving  still  a  balance  on 
said  purchase  price  of  islandreal  estate  of  $15.37 
in  favor  of  said  first  party,  to  whom  the  second 
parties  shall  account.  As  soon  as  the  amount 
due  said  first  party  on  freights  of  said  number 
ones  and  twos  are  ascertained,  the  same,  with 
the  said  $275  due  second  parties,  and  said 
$15.87  due  said  first  party,  shall  be  settled  and 
adjusted  by  the  parties.  Said  eight  number 
fours  to  be  delivered  within  thirty  days  after 
notice  to  second  parties.  Said  second  parties 
hereby  warrant  that  said  eighty-six  number 
ones  and  twenty  number  twos  and  eleven  num- 
ber fours  are  now  at  the  places  above  named  in 
condition  for  delivery  as  above  and  within  pro- 
vided for,  and  that  said  eight  number  fours 
shall  be  delivered  as  above  stated,  and  shall 
[712]  gtand  good  to  said  first  party  for  any  breaches 
or  failures  of  such  warranty  and  promise. 

On  said  store  goods  one  thousand  dollars  is 
paid  to  said  first  party,  the  receipt  of  which  is 
hereby  acknowledged,  and  the  balance  shall  be 
paid  according  to  the  within  contract. 

John  McPherson. 
James  S.  Marsh. 
E.  C.  Marsh." 


On  the  said  contract  the  following  agreement 
was  indorsed  by  plaintiff,  to  wit: 
"  Received  of  said  second  parties,  Marsh  and 
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Marsh,  in  full  payment  and  settlement  of  said 
balance  due  for  said  store  goods,  after  said  pay- 
ment of  one  thousand  dollars,  the  following 
described  notes  of  this  date,  made  by  James  S. 
Marsh  to  my  order,  to  wit:  one  for  $1,066,44, 
one  for  $915.72,  one  for  $685.47,  and  one  for 
$585.47.  in  all  four  several  promissory  notes 
for  said  amounts,  all  due  December  1,  1877, 
with  interest  at  ten  per  cent  per  annum  after 
maturity. 
November  7,  1877.  (Signed) 

John  McPherson. 
Witness:  Wm.  H.  Hoover." 
The  defendants  also  alleged  performance  of 
the  contract  and  aver  "  That  the  said  transac- 
tions between  plaintiff  and  defendants  were 
neither  sales  of  the  said  plaintiffs  lands  and 
goods  nor  sales  of  defendant's  machines,  but 
were  barters  of  the  property  of  one  in  exchange 
for  the  property  of  the  others,  in  which  the 
prices  fixed  were  largely  in  excess  of  cash  prices ; 
so  much  so  that  neither  would  have  bought  the 
property  of  the  other  for  cash  at  such  prices, 
and  that  the  naming  of  the  prices  in  the  trans- 
action was  nothing  more  than  a  matter  of  con- 
venience in  executing  the  exchange." 

The  defendants  further  aver  as  to  the  eight 
Marsh  No.  4  reapers  to  be  delivered  on  board 
cars  at  I  "wisburg,  Pennsylvania,  three  had 
been  «*<;iivb»ed,  and  that  as  to  the  remainder, 
they  hav"  been  ready  and  willing  to  do  so,  on 
the  order  »f  the  plaintiff,  but  that  he  has  neg- 
lected to  do  so,  but  that  they  hold  the  same  for 
him. 

The  answer  also  contains  the  following: 
"  Defendants  admit  that  after  the  making  of 
said  agreement  in  November,  1877,  defendants 
told  plaintiff  that  they  (the  defendants)  would 
visit  each  of  the  points  named  in  said  writing, 
where  said  machines  then  were  and  at  which 
places  they  were  delivered  as  stated  in  said 
writing,  and  if  any  agents  were  not  settled 
with  or  any  liens  or  charges  were  claimed 
against  any  of  said  machines,  would  make  set- 
tlement with  their  said  agents  then  and  there- 
tofore having  charge  of  said  agricultural  ma- 
chines, and  would  pay  off  and  discharge  all  un- 
paid claims  and  liens  of  any  and  of  every  kind 
and  sort  upon  each  and  all  of  said  machines, 
and  put  in  good  repair  each  and  all  of  the 
said  machines,  so  as  to  have  the  same  con- 
form to  the  conditions  of  said  agreement  and 
warranty  in  writing,  but  deny  that  they  ever 
so  stated  until  after  said  writing  of  November, 
1877,  or  that  they  told  plaintiff  that  they  would 
do  so  at  once,  but  aver  that  they  stated  that 
they  would  do  so  in  a  reasonable  time  to  have 
them  so  repaired  and  in  good  condition  for  the 
first  season  and  time  for  selling  reapers  and 
mowers ;  which  season,  defendants  aver,  was 
the  latter  part  of  the  spring  of  1878,  continuing 
from  thence  through  the  summer  of  1878,  and 
aver  that  said  promise  was  to  so  repair  and  fit 
up  said  reapers  and  mowers  ready  for  the  har- 
vest of  small  grains  in  the  year  1878,  and  for 
the  sales  for  such  harvest,  which  time  com- 
menced about  May,  1878,  and  continued  dur- 
ing such  harvest;  all  of  which  was  agreed  to 
between  the  parties  hereto  as  satisfactory,  as 
making  good  the  warranty  of  defendants  m 
said  agreement  dated  November  5,  1877,  aD 
of  which  said  promises  these  defend  snts  have 
fully  performed  and  complied  with,  and  have 
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previous  tc  said  time  and  previous  to  the  com- 
mencement of  the  reaper  and  mower  trade 
for  1878,  and  previous  to  April  1878,  visited 
each  of  the  points  named  in  said  writing,  dated 
October  6,  1877.  where  said  machines  then 
were,  and  made  settlements  with  their  agents 
then  and  there  having  charge  of  said  agricult- 
ural machines,  where  settlements  had  not  al- 
ready and  heretofore  been  made  with  such 
agents,  and  paid  off  and  discharged  all  claims 
and  liens  of  every  kind  and  sort  upon  each 
and  all  of  said  machines,  and  put  in  good  con- 
dition and  repair  each  and  all  of  said  ma- 
chines, wherever  any  such  claims  or  liens  were 
unpaid  and  wherever  any  of  said  machines 
were  not  in  good  condition  or  were  out  of  re- 
[714]  pair,  and  had  all  said  machines  as  aforesaid 
discharged  of  all  claims  and  liens  of  any  and 
every  sort,  and  in  good  repair  and  condition 
for  the  1878  market,  in  due  time  for  such  mar- 
ket and  pursuant  to  such  promise." 

The  cause  was  tried  by  jury,  and  there  was 
a  verdict  and  judgment  for  the  plaintiff,  to  re- 
verse which  this  writ  of  error  is  prosecuted. 

There  are  thirty-three  assignments  of  error, 
based  on  exceptions  to  the  rulings  of  the  court, 
upon  questions  of  evidence  and  upon  instruc- 
tions to  the  jury,  either  given  or  asked  and  re- 
fused; but  it  will  not  be  necessary  to  r*>fer  to 
them  in  detail. 

The  chief  issues  between  the  parties,  raised 
by  the  pleadings  and  maintained  in  evidence, 
were,  whether  there  had  been  a  delivery  of  pos- 
session by  Marsh  &  Marsh  to  McPherson  of  the 
machines;  and  whether  there  had  been  a  breach 
of  warranty,  that  they  were  in  a  good  condi- 
tion at  the  places  named,  and  free  from  all  liens 
«nd  charges. 

Upon  the  point  whether  there  had,  in  iact, 
been  a  delivery  of  actual  possession  by  ihe  de- 
fendants to  the  plaintiff,  of  all  or  of  any  of  the 
machines,  there  seems  to  be  some  confusion. 
The  bill  of  exceptions,  of  course,  and  properly, 
does  not  set  out  all  the  evidence,  but  the  court, 
in  its  general  charge,  stated  to  the  jury,  "  That 
the  plaintiff  admits  that  all  the  machines  had 
been  delivered  to  him."  Prom  the  context,  it 
would  appear  that  the  contract  of  November 
5,  1877.  is  treated  as  an  admission  to  that  effect, 
as  to  all  machines  that  were  in  fact  at  the  places 
named,  without  respect  to  their  condition; 
based,  no  doubt,  upon  the  expression  contained 
in  the  instrument,  by  which  it  is  declared  that 
said  second  parties,  Marsh  and  Marsh,  hereby  ac- 
knowledge payment  of  all  said  machines,  etc., 
and  hereby  deliver  all  thereof  to  said  first  party 
at  the  places  named  in  said  within  list,  etc., 
free  and  clear  of  all  liens,  charges,  or  taxes,  etc. 
The  contract  undoubtedly  had  the  effect  to  pass 
the  title  to  the  machines  from  Marsh  &  Marsh 
to  McPherson,  and  the  right  of  possession;  but 
whether  the  purchaser  obtained  actual  posses- 
sion could  not  be  conclusively  inferred  from 
the  contract  merely.  If  the  declaration  in  that 
instrument,  of  the  fact  of  delivery,  could  have 
that  effect,  it  would  be  equally  conclusive  that 
they  were  free  of  incumbrances,  for  that  is 
i  7 15 1  also8tatedin  the  same  connection.  It  might 
have  been  that  the  machines  were  in  the  places 
mentioned  in  the  contract  and  in  the  condition 
required;  yet  the  defendants  might  have  re- 
vised to  deliver  actual  possession;  if  so,  they 
would,  of  course,  be  liable  in  damages. 
8ee  15  Otto. 


The  bill  of  exceptions  recites  that  "  During 
the  trial,  evidence  having  been  admitted  tend- 
ing to  prove  that  many  of  the  machines  named 
in  the  contracts  copied  in  the  pleadings  were 
not  in  as  good  condition  as  called  for  in  the  said 
contracts  and  were  not  supplied  with  all  the 
pieces  specified  in  the  contracts,  and  that  in 
some  instances  the  whole  machine  was  missing, 
and  what  the  values  of  such  deficient  or  im- 
paired machines  in  the  condition  in  which  they 
then  were  and  the  difference  in  their  values,  in 
such  condition,  and  the  condition  called  for  by 
the  contract,  and  also  on  the  part  of  the  defend- 
ants that  defendants  had  made  repairs  on  some 
machines  and  supplied  deficiencies  and  missing 
machines  since  the  commencement  of  this  ac- 
tion, and  the  value  thereof,"  the  court,  at  the 
request  of  the  plaintiff,  gave  to  the  jury  the  fol- 
lowing instruction: 

"  The  jury  is  instructed  that  they  are  not  per- 
mitted to  take  into  account  or  make  any  allow- 
ance or  reductions  from  the  damages  of  the 
plaintiff  for  repairs  of  any  kind  made  upon  the 
machines  or  supplies  furnished  for  them  after 
November  5,  1877,  all  such  acts  on  their  part 
being  without  authority;  and  the  plaintiff  is  en- 
titled to  recover  the  full  measure  of  his  dam- 
ages as  if  no  such  repairs  had  ever  been  made." 

This  charge  is  clearly  erroneous.  In  the  first 
place  it  assumes  the  fact  that  the  acts  referral 
to,  of  making  repairs  and  furnishing  supplies, 
were  witliout  authority.  It  would  not  be  de- 
nied.we  assume,  that,  if  authorized,  they  would 
have  to  be  considered;  and  whether  authorized 
or  not  was,  at  least,  one  of  the  questions  of  fact 
involved  in  the  issues  to  be  tried,  on  which  it 
was  the  duty  of  the  iury  to  pass.  For  the  de- 
fendants had  set  up  in  their  answer  what  they 
claimed  to  be  an  agreement  with  the  plaintiff, 
by  which  they  were  to  have  until  the  spring  of 
1878  in  which  to  make  good  their  warranty  as 
to  the  condition  of  the  machines.  Whether  this 
agreement  for  an  extension  of  time,  not  acted 
on,  could  be  pleaded  as  a  bar  to  the  action  for 
a  breach  of  the  contract,  is  not  the  question.  It 
was,  if  proved  and  if  repairs  were  actually 
made  in  pursuance  of  it,  certainly  good  as  proof 
that  they  were  made  with  the  consent  and  au- 
thority of  the  plaintiff.  And  as  the  bill  of  ex- 
ceptions recites  that  evidence  was  offered  to 
maintain  the  issues,  by  both  parties,  it  is  not  to 
be  assumed  that  there  was  none  in  support  of 
this  claim. 

But,  independent  of  this  alleged  agreement, 
it  was  eertainly  competent  for  the  defense  to 
show  that,  after  the  date  of  the  second  contract, 
the  machines  were  put  in  the  good  condition 
required  by  it,  and  were  then  delivered  to  and 
accepted  by  the  plaintiff;  for  if  the  plaintiff  ac- 
cepted the  machines  after  the  time  when  they 
should  have  been  delivered  or,  after  they  were 
received  by  him,  permitted  repairs  to  be  made 
or  supplies  to  be  furnished  and  accepted  the 
benefit  of  them,  he  certainly  cannot  claim  that 
he  has  been  damaged  by  a  breach  of  the  con- 
tract to  the  same  extent  as  if  nothing  had  been 
done  to  make  good  his  loss. 

It  is  a  rule  of  law,  without  exception  so  far 
as  we  are  aware,  that  any  circumstance,  other 
wise  competent  in  evidence  to  reduce  the  dam- 
ages, may  be  proven  on  the  trial  for  that  pur- 
pose, although  it  may  not  have  come  into  exist, 
ence  until  after  the  commencement  of  the  action. 
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The  court,  also,  at  the  request  of  the  plaint- 
iff, gnve  to  the  jury  the  following 
10  "  The  jury  is  instructed 


it  the  plaint- 
iff is  entitled  to  recoverfor  any  machines  which 
were  not  at  the  places  named  at  the  time  of  the 
making  of  the  contract  of  November  5, 1877, 
the  price  of  said  machines  as  fixed  in  the  con- 
tract; and  if  you  find  that  the  defendants  failed 
to  deliver  any  of  the  machines  to  be  delivered 
at  Lewisburg,  Penn.,  after  demand  made  by 
plaintiff ,  the  plaintiff  is  entitled  to  recover  the 
contract  price  of  such  machines."  And,  also, 
11.  "  On  such  machines  as  were  delivered  to 
the  plaintiff,  he  is  entitled  to  recoverfor  any 
defects  in  quality  or  condition,  and  the  measure 
of  his  damages  is  the  difference  between  the 
value  of  such  machines  in  the  condition  in  which 
they  then  were  and  the  contract  price." 

And  refused  to  give,  on  the  request  of  the  de- 
fendants, the  following: 

"The  jury  is  instructed  that  if  they  find 
there  was  any  breach  of  the  warranty  named  in 
the  contract  of  November  5, 1877,that  the  meas- 
ure of  damages  for  such  breach  is  the  differ- 
ence in  the  value  of  such  machines  as  they  act- 
ually were  and  as  they  were  warranted  to  be, 
less  the  benefit  to  the  property  by  what  the  de- 
fy it l  fendantshave  done  to  make  good  such  war- 
l7i7J  ranty." 

During  the  trial,  the  defendants  offered  to 
prove  the  market  value  of  such  machines  in 
good  condition  for  cash,  and  the  difference  be- 
tween that  and  the  value  of  the  machines  in  the 
condition  in  which  they  were  delivered;  but 
this  offer  was  rejected. 

In  its  general  charge,  the  court  stated  the  rule 
of  damages  very  clearly  and  correctly,  in  the 
following  language:  "  The  extent  of  the  dam- 
ages in  this  case  will  be  the  difference  that  it 
would  cost  to  put  the  machines  in  good  condi- 
tion, so  as  to  comply  with  the  contract,  and 
also  the  value  of  those  that  were  not  then  at  the 
time  and  place  stated  in  the  contract."  Stand- 
ing alone,  this  instruction  would  have  been  un- 
exceptionable. But  in  the  rulings  noted  above, 
in  giving  the  10th  and  11th  instructions,  asked 
by  the  plaintiff,  and  refusing  to  give  that  asked 
by  the  defendants,  and  in  rejecting  the  evidence 
offered  on  the  point,  there  was  substantia]  error. 

The  price  fixed  in  the  contract,  at  which  the 
plaintiff  agreed  to  take  the  machines,  whether 
the  transaction  is  viewed  as  an  exchange  of  prop- 
erty at  assumed  valuations,  or  as  a  purchase 
and  sale  for  money,  is  not  conclusive,  between 
the  parties,  upon  the  question  of  damages,  re- 
coverable for  a  breach.  If  there  had  been  a 
total  failure  on  the  part  of  the  defendants  be- 
low, to  comply  with  the  contract,  and  they  had 
refused  to  deliver  any  of  the  machines  specified, 
the  damages  to  the  plaintiff  would  have  been 
the  amount  of  money  with  which,  at  the  time 
of  the  breach,  he  could  have  supplied  himself 
by  purchase  from  others,  with  the  same  number 
of  similar  articles  of  equal  value.  If  the  market 
price  had  in  the  meantime  advanced,  the  re- 
covery would  be  for  more  or,  if  it  had  fallen, 
it  would  be  for  less  than  the  contract  price;  the 
rule  to  measure  the  loss,  in  such  cases,  being 
the  difference  between  the  contract  and  the  mar- 
ket price  The  same  rule  applies  where  the 
breach  is  partial  and  not  total:  and  to  make 
good  the  warranty  as  to  condition,  the  cost  of 
repairs;  and,  as  to  freedom  from  liens,  the  cost 
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of  removing  them,  if  that  be  the  difference  in 
actual  value,  between  the  article  as  warranted 
and  the  article  as  delivered,  is  all  that  ran  be  r  7 lg, 
properly  recovered  as  damages,  unless  in  cx-  1  1 
ceptional  cases  of  special  damage.  Whatever 
that  difference,  in  the  actual  circumstances  of 
the  case,  is  shown  to  be,  is  the  true  rule  and 
measure  of  damages.  Where  the  articles  de- 
livered are  not  what  the  contract  calls  for,  as  in 
the  case  of  defective  machines,  the  measure  of 
the  vendee's  damages  is  what  it  would  cost  to 
supply  the  deficiency,  without  regard  to  the  con- 
tract price.  Benjamin  v.  HiUard,  28  How., 
149-167  [64  U.  S.,  XVI..  518-522]. 

For  these  errors,  Vie  judgment  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded,  with 
instructions  to  grant  a  new  trial;  and  it  is  so 
ordered. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TJ.  8. 


C.  E.  MITCHELL,  Admr.  de  bonis  non  of  [430] 
Claiborne  S.  Barron,  Deceased, Appt, 
v. 

JOHN  H.  DO  WELL  et  al.,  Late  Partners  as 
J.  H.  Do  well  &  Co., 


JOHN  H.  DO  WELL  et  al.,  Late  Partners  as 
J.  H.  Do  well  &  Co.,  Appts. 
t. 

C.  E.  MITCHELL,  Admr.  de  bonis  non  of 
Claiborne  S.  Barron,  Deceased. 
(See  8.  C,  15  Otto,  430-188.) 
Equity  jurisdiction. 

Where  a  cause  of  action  cognizable  at  law  la  en- 
tertained In  equity,  on  the  ground  of  some  equi- 
table relief  sought  by  the  bllL which  It  turns  out  can- 
not, for  defect  of  proof  or  other  reason,  be  granted, 
the  oourt  la  without  Jurisdiction  to  proceed  further, 
and  should  dismiss  the  bill  without  prejudice. 

[Nos.  221,  467.] 
Submitted  Mar.  9, 1882.  Decided  May.  8, 188S. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Arkan- 
sas. 

Statement  of  the  case  by  Mr.  Justice  Woods : 
These  are  cross  appeals  from  the  same  decree 
and  they  bring  up  the  same  record.  The  origi- 
nal bill  was  filed  on  August  22,  1877,  by  John 
H.  Dowell  and  H.  M.  Mandeville,  lately  part- 
ners under  the  name  of  J.  H.  Dowell  &  Co., 
against  one  Askew,  as  administrator  of  the  es- 
tate of  Claiborne  8.  Barron,  deceased;  Margaret 
Barron,  his  widow;  his  three  children,  *.nd  Will- 
iam H.  Brazell.  Askew  resigned  pending  the 
suit,  and  C.  E.  Mitchell,  the  administrator  de 
bonis  non,  was  made  party  defendant  in  his 
stead. 

The  object  of  the  bill  was  to  foreclose  amort- 
gage  executed  by  William  H.  Brazell  as  surviv- 
ing partner  of  the  late  firm  of  Barron  &  Brazell, 
in  the  name  of  said  firm,  on  certain  real  estate 
in  the  State  of  Arkansas,  to  secure  three  notes 
for  $2,851  each,  also  executed  by  Brazell  in  the 
name  of  the  firm  and  as  surviving  partner 
thereof. 

It  appeared  from  the  evidence,  that  in  the 

106  V.  S. 


Digitized  by 


Google 


1881. 


Newport  and  Cincinnati  Brjdge  Co.  v.  United  States. 


470-609 


year  1873  the  complainants  were  cotton  factors 
and  commission  merchants  in  St.  Louis,  and  on 
14311  October  4,  of  the  same  year  Barron  and  Brazell 
formed  a  partnership  under  the  name  of  Barron 
&  Brazell,  to  continue  two  years,  and  at  once 
began  business. 

The  complainants  became  the  factors  and 
commission  merchants  of  Barron  &  Brazell.  On 
October  4,  1875,  the  day  upon  which  the  part- 
nership drpired  by  its  own  limitation,  Barron 
died .  His  firm  was  on  that  day  indebted  to  com- 
plainants for  advances  in  the  sum  of  $15,989. 
Brazell,  as  surviving  partner,  was  left  in  pos- 
session of  the  assets  of  the  late  firm,  consist- 
ing of  a  large  stock  of  goods  and  a  large  num- 
ber of  notes  and  accounts.  With  these  assets 
Brazell  continued  business  m  the  firm  name,  un- 
til the  making  of  the  notes  and  mortgage  which 
are  the  basis  of  this  suit. 

On  April  15,  1876,  upon  an  accounting  and 
settlement  between  the  complainants  and  Bra- 
zell ,  there  was  found  to  be  due  the  former  the 
sum  of  $8,456.  Thereupon,  Brazell,  in  the  name 
of  the  late  firm  of  Barron  &  Brazell,  made  and 
delivered  to  complainants  three  notes,  which  in 
the  aggregate  amounted  to  the  sum  so  found 
<lue,  and  to  secure  the  same  executed  a  mort- 
gage on  a  parcel  of  real  estate  in  the  Town  of 
Hope,  in  the  State  of  Arkansas,  the  legal  title 
to  which  had  been  in  Barron  at  the  time  of  his 
death. 

The  defenses  made  to  the  bill  were:  (1)  That 
there  was  nothing  due  from  the  late  firm  of  Bar- 
ron &  Brazell  on  the  notes  which  the  mortgage 
was  given  to  secure;  and  (2)  That  neither  Brazell 
nor  the  firm  of  Barron  &  Brazell  had  any  title 
to  the  real  estate  conveyed  by  the  mortgage  but 
that  it  had  been  the  individual  property  of  Bar- 
ron, and  on  his  death  descended  to  his  heirs, 
and  that  the  mortgage  executed  upon  it  by  Bra- 
zell after  Barron's  death  was,  therefore,  void. 

Upon  final  hearing,  the  circuit  court  was  of 
opinion  that  the  amount  specified  in  the  notes, 
to  secure  which  the  mortgage  was  executed,  was 
due  to  the  complainants  from  Brazell  and  the 
-estate  of  Barron,  his  late  partner;  but  was  also 
of  opinion  that  the  real  estate  described  in  the 
complainants'  bill,  and  alleged  to  be  partnership 
property  of  the  late  firm  of  Barron  &  Brazell, 
naa  never  been  the  property  of  the  partnership, 
but  had  been  the  individual  property  of  Barron, 
and  that  the  title  thereto  was  in  his  heirs,  and 
that  Brazell,  as  surviving  partner,  "Had  no 
right  or  authority  to  execute  said  mortgage  on 
said  property,  and  that  said  mortgage  deed  was 
void  ana  of  no  effect." 

Thereupon  the  court  decreed  that  "So  much 
of  complainants'  bill  as  prays  a  decree  of  fore- 
closure of  said  mortgage  be  denied,"  and  ren- 
dered a  decree  against  the  administrator  of 
Barron's  estate  and  Brazell  for  the  unount  due 
on  the  notes  purporting  to  be  secured  by  the 
mortgage. 

The  complainants  and  the  administrator  of 
the  estate  of  Barron  have  both  appealed  from 
this  decree. 

Messrs.  Solomon  F.  Clark  and  Samuel 
"W.  Williams,  for  appellant. 

Messrs.  W.  F.  Henderson  and  Augustus 
H.  Garland,  for  appellees. 

[ 432 ]     Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 
See  15  Otto. 


Without  going  into  a  discussion  of  the  evi- 
dence on  the  subject,  we  declare  our  opinion  to 
be  that  the  circuit  court  was  right  in  holding 
that  the  title  to  the  property  described  in  the 
mortgage  executed  by  Brazell  in  the  name  of 
the  late  firm  of  Barron  &  Brazell  had  never  been 
either  in  the  late  firm  or  in  Brazell,  but  was  in 
Barron,  the  deceased  member  of  the  firm,  at  the 
time  of  his  death,  and  that  at  the  date  of  the 
mortgage  the  title  of  the  mortgaged  premises 
was  in  the  heirs  of  Barron. 

When  this  fact  was  established  by  theevidence 
and  found  by  the  court  below,  its  jurisdiction, 
sitting  as  a  court  of  equity,  to  proceed  any  fur- 
ther in  the  cause  was  lost,  and  it  was  without 
authority  to  render  a  decree  upon  the  notes 
which  the.  invalid  mortgage  was  intended  to  se- 
cure. 

When  the  court  found  there  was  no  mortgage, 
there  was  nothing  left  for  it  to  act  upon. but  the 
promissory  notes,  and  on  that  cause  of  action 
there  was  a  plain,  adequate  and  complete  rem- 
edy at  law,  and  it  should  have  dismissed  the  bill 
without  prejudice  to  an  action  at  law. 

The  rule  is,  that  where  a  cause  of  action  cog- 
nizable at  law  is  entertained  in  equity  on  the 
ground  of  some  equitable  relief  sought  by  the 
bill, which  it  turns  out  cannot,  for  defect  of  proof 
or  other  reason,  be  granted,  the  court  is  with- 
out jurisdiction  to  proceed  further,  and  should 
dismiss  the  bill  and  remit  the  cause  to  a  court 
of  law.  Russell  v.  Clark,  7  Cranch,  69;  Price"  i 
Pat.  Candle  Co.  v.  Ban  wen's  Pat.  Candle  Co.,  4 
Kay  &  J.,  727;  BaUy  v.  Taylor,  1  Russ.  &  M., 
75;  French  v.  Howard,  8  Bibb,  808;  -Robinson 
v.  QiOmth,  4  Bibb,  184;  Nauru  v.  Gregory,  8 
Litt.  (Ky.),  878. 

We  are  of  opinion,  therefore,  that  the  decree 
of  t/ie  Circuit  Court  should  be  reversed  and  the 
cause  remanded,  with  directions  to  dismiss  the  bill 
without  prejudice  to  an  action  at  law  on  the  notes 
which  the  invalid  mortgage  purported  to  secure; 
and  it  is  so  ordered. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


NEWPORT  AND  CINCINNATI  BRIDGE  1*70] 
COMPANY,  Appt., 
v. 

UNITED  STATES. 

(Bee  8.  C 15  Otto,  470-600.) 

Bridget  over  navigable  rivers — the  Ohio  River — 
power  of  Congress— withdrawing  license— ob- 
struction of  navigation — damages  for  altera- 
tion. 

1.  The  paramount  power  of  regulating  bridges 
that  affect  the  navigation  of  the  navigable  waters 
of  the  United  States,  is  in  Congress. 

2.  The  Ohio  is  one  of  the  navigable  rivers  of  the 
United  States. 

8.  The  power  of  Congress,  in  respect  to  legisla- 
tion for  the  preservation  of  interstate  commerce.  Is 
free  from  state  Interference.  When  therefore.  Con- 
gress in  a  proper  way  declares  a  bridge  across  a 
navigable  river  of  the  United  States  to  be  an  un- 


Nora. — Bridget;  different  kinds;  legUature  has 
pcrwertogra.nl  right  to  erect ;  duty  to  repair.  See  note 
to  Weightman  v.  Washington,  A  U.  8,  XVII.,  52. 
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lawful  structure,  no  legislation  of  a  State  can  make 
It  lawful. 

4.  When  Congress,  by  Resolution,  gave  a  license 
to  erect  and  maintain  abridge  across  the  Ohio  River 
the  Bridge  Company, by  accepting  its  provisions,  be- 
came subject  to  the  reservation  of  power  in  Con- 
gress contained  in  the  Resolution,  to  withdraw  the 
license  and  to  direct  necessary  alterations  of  the 


6.The  license  of  Congress  could  be  withdrawn  with- 
out its  being  Judicially  ascertained  that  the  bridge, 
as  authorised,  either  did  in  fact  or  would  if  built, 
substantially  and  materially  obstruct  free  naviga- 
tion. 

6.  If,  in  the  Judgment  of  Congress,  the  public  good 
requires  the  bridge  to  be  removed,  or  alterations  to 
be  made  in  its  structure,  the  United  States  is  not 
liable  to  make  compensation  to  the  Company  for 
the  loss  incurred  by  what  was  directed,  although 
the  bridge,  as  far  as  it  had  progressed,  was  "con- 
structed so  as  to  substantially  comply  with  the  pro- 
visions of  law  relating  thereto." 

[No.  32.] 

Argued  Mar.  S,  1881.  Ordered  for  Reargument 
Mar.  SO,  1881.  Reargued  Mar.  S,  188£. 
Decided  Map  8,  188S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

Statement  of  the  case  by  Mr.  Chief  Justice 
Wait©: 

On  the  5th  of  February,  1868,  the  General 
Assembly  of  Kentucky  passed  an  Act  to  incor- 
porate the  Newport  and  Cincinnati  Bridge 
Company,  with  power  to  build  a  bridge  across 
the  Ohio  River  between  Newport  and  Cincin- 
nati. This  charter  provided  "That  the  said 
bridge  shall  be  constructed  so  as  not  to  obstruct 
the  navigation  of  the  Ohio  River  further  than 
the  laws  of  the  United  States  authorize." 

On  the  3d  of  April,  in  the  same  year,  the. 
General  Assembly  of  Ohio  enacted  a  statute  au- 
thorizing the  creation  and  organization  of  cor- 
porations to  build  bridges  across  the  same  river. 
This  Act,  in  order  that  the  bridges  to  be  built 
might  not  obstruct  navigation,  provided  that 
they  should  be  erected  "In  accordance  with  the 

S revisions  of  an  Act  of  Congress,  approved 
uly  14,  1862,  entitled  'An  Act  to  Establish 
Certain  Post-Roads,'  or  of  any  Act  that  Congress 
may  hereafter  pass  on  the  same  subject."  Its 
11th  section  is  as  follows: 

'  'Sec.  1 1 .  That  any  such  company  may  fix  or 
change  the  span  and  altitude  of  any  bridge 
which  it  may  erect  and  construct  across  the 
Ohio  River;  Provided,  That  the  span  of  any 
such  bridge  be  not  leas  than  three  hundred  feet 
in  the  clear  over  the  main  channel,  and  not  less 
than  two  hundred  and  twenty  feet  in  the  clear 
in  one  of  the  next  adjoining  spans;  and  the 
height  of  the  bridge  in  the  center  of  the  span 
over  the  main  channel,  shall  not  be  less  than 
one  hundred  feet  above  the  surface  of  the  water 
at  low  water,  measuring  for  such  elevation  to 
the  bottom  chord  of  the  bridge,  and  such  height 
above  extreme  high  water-mark  as  may  be  pro- 
vided in  any  Act  of  Congress  now  in  force,  or 
which  may  hereafter  be  passed;  but  this  sec- 
tion shall  not  apply  to  any  bridge  built  with  a 
draw,  in  accordance  with  the  provision  of  an 
Act  of  Congress  approved  July  14,  1862,  enti- 
tled 'An  Act  to  Establish  Certain  Post-Roads/ 
or  any  Act  that  Congress  may  hereafter  pass 
upon  the  subject." 

On  the  same  day  this  Act  was  passed,  the 
Newport  and  Cincinnati  Bridge  Company  was 
organized  under  it  in  Ohio  to  build  a  bridge  be- 
tween Cincinnati  and  Newport  Afterwards, 
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on  the  16th  of  April,  1868.  the  Kentucky  and 
Ohio  Companies,  pursuant  to  provisions  in 
their  respective  charters,-  were  consolidated, 
and  became  one  corporation,  with  the  general 
powers  which  the  divisional  companies  origi- 
nally possessed. 

The  material  provisions  of  the  "Act  to  Estab- 
lish Post-Roads,"  passed  July  14, 1882.  ch.  167,  [*721 
sees.  8  and  4, 12  Stat,  at  L.,  570,  are  as  follows: 

"  Sec.  8.  And  be  it  further  enacted,  That  it 
shall  be  lawful  for  any  other  railroad  company 
or  companies  whose  line  or  lines  of  road  may 
now  or  shall  hereafter  be  built  to  the  Ohio  Riv- 
er above  the  mouth  of  the  Big  Sandy  River,  in 
accordance  with  the  terms  of  the  charter  or 
charters  of  such  company  or  companies,  to 
build  a  bridge  across  said  river  for  the  more 
perfect  connection  of  any  such  roads,  and  for 
the  passage  of  trains  thereof,  under  the  limita- 
tions and  conditions  hereafter  provided. 

Sec.  4.  And  be  it  further  enacted,  That  any 
bridge  erected  under  the  privileges  of  this  Act 
may,  at  the  option  of  the  company  or  compa? 
nies  building  the  same,  be  built  either  as  a  draw- 
bridge, with  a  pivot  or  other  form  of  draw,  or 
with  unbroken  or  continuous  spans;  Provided, 
That,  if  the  said  bridge  shall  be  made  with  con- 
tinuous or  unbroken  spans,  it  shall  not  be  of 
less  elevation  than  ninety  feet  above  low  water- 
mark over  the  channel  of  the  said  river,  nor  in 
any  case  less  than  forty  feet  above  extreme  high 
water,  as  understood  at  the  point  of  location, 
measuring  for  such  elevation  to  the  bottom 
chord  of  the  bridge.  Nor  shall  the  span  of  such 
bridge  covering  the  main  channel  of  the  river 
be  less  than  three  hundred  feet  in  length,  with 
also  one  of  the  next  adjoining  spans  of  not  less 
than  two  hundred  and 'twenty  feet  in  length, 
and  the  piers  of  said  bridge  shall  be  parallel 
with  the  current  of  the  river  as  near  as  practi- 
cable; And  provided  alto.  That  if  any  bridge 
built  under  this  Act  shall  be  constructed  as  a 
drawbridge,  the  same  shall  be  constructed  with 
a  span  over  the  main  channel  of  the  river,  as 
understood  at  the  time  of  the  erection  of  the 
bridge,  of  not  less  than  three  hundred  feet  in 
length ;  and  said  span  shall  not  be  less  than 
seventy  feet  above  low  water-mark,  measuring 
to  the  bottom  chord  of  the  bridge;  and  one  of 
the  next  adjoining  spans  shall  not  be  less  than 
two  hundred  ana  twenty  feet  in  length;  and 
also  that  there  shall  be  a  pivot  draw  constructed 
in  every  such  bridge  at  an  accessible  and  navi- 

fable  point,  with  spans  of  not  less  than  one 
undred  feet  in  length  on  each  side  of  the  cen- 
tral or  first  pier  of  the  draw;  And  provided  alio. 
That  said  bridge  shall  always  be  opened  prompt 
ly,  upon  reasonable  signal,  for  the  passage  of 
boats  whose  construction  may  not,  at  the  time, 
admit  of  their  passing  under  the  permanent 
spans  of  said  bridge,  except  that  said  draw  shall 
not  be  required  to  be  opened  when  engines  or 
trains  are  passing  over  said  bridge,  or  when 
passenger  trains  are  due;  but  in  no  case  shall  [473] 
unnecessary  delay  occur  in  the  opening  of  said 
draw  after  the  passage  of  said  engines  or  trains." 

On  the  8d  of  March,  1869,  Congress  passed 
the  following  Joint  Resolution: 

"  Joint  Resolution  giving  the  assent  of  the 
United  States  to  the  construction  of  Newport 
and  Cincinnati  Bridge: 

Be  it  resolved,  by  the  Senate  and  Houec  of  Rep 
reeentativee  of  the  United  State*  of  America  IA 
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Congress  assembled.  That  the  consent  of  Congress 
"be  and  the  same  is  hereby  given  to  the  erection 
of  a  bridge  over  the  Ohio  River  from  the  City 
of  Cincinnati,  Ohio,  to  the  City  of  Newport, 
Kentucky,  by  the  Newport  and  Cincinnati 
Bridge  Company,  a  Corporation  chartered  and 
organized  under  the  laws  of  each  of  the  States 
of  Kentucky  and  Ohio;  Provided,  That  such 
bridge  is  built  with  an  unbroken  or  continuous 
span  of  not  less  than  four  hundred  feet  in  the 
clear,  from  pier  to  pier,  over  the  main  channel 
of  the  river,  and  is  built  in  all  other  respects 
in  accordance  with  the  conditions  and  limita- 
tions of  an  Act,  entitled  '  An  Act  to  Establish 
Certain  Post-Roads,'  approved  July  fourteenth, 
eighteen  hundred  and  sixty-two.  That  said 
bridge,  when  completed  in  the  manner  specified 
in  this  Resolution,  shall  be  deemed  and.  taken 
to  be  a  legal  structure,  and  shall  be  a  post-road 
for  the  transmission  of  the  mails  of  the  United 
States;  but  Congress  reserves  the  right  to  with- 
draw the  assent  hereby  given  in  case  the  free 
navigation  of  said  river  shall  at  any  time  be 
substantially  and  materially  obstructed  by  any 
bridge  to  be  erected  under  the  authority  of  this 
Resolution,  or  to  direct  the  necessary  modifica- 
tions and  alterations  of  said  bridge. 

After  the  passage  of  this  Resolution,  the  con- 
solidated Company  began  the  erection  of  a  draw- 
bridge with  a  pivot  draw,  and  expended  a  large 
amount  of  money  in  the  undertaking,  but  on 
the  3d  of  March,  1871,  before  the  structure  was 
completed,  Congress  passed  the  following  Act: 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  America, 
in  Congress  assembled : 

Sec.  5.  That  it  shall  be  unlawful  for  the  New- 
port and  Cincinnati  Bridge  Company,  or  any 
other  company  or  person,  to  proceed  in  the 
erection  of  the  bridge  now  being  constructed 
over  the  Ohio  River,  from  the  City  of  Cincin- 
nati, Ohio,  to  the  City  of  Newport,  Kentucky, 
and  the  approaches  thereto,  unless  the  said 
bridge  shall  be  so  constructed  that  the  channel 
span  of  four  hundred  feet,  as  now  located,  shall 
have  under  said  span  a  clear  headway  at  low 
water,  of  one  hundred  feet  below  any  point  of 
said  channel  span,  and  in  such  case  no  draw 
shall  be  required  in  said  bridge;  all  the  other 
spans  of  said  bridge,  which  cover  the  Ohio 
River  at  low  water-mark,  shall  have  a  clear 
headway  of  not  less  than  seventy  feet  above 
low  water-mark;  and  the  other  spans  of  said 
bridge,  extending  to  each  shore,  may  be  made 
of  less  elevation  than  seventy  feet  above  low 
water-mark,  to  accommodate"  a  regular  grade 
for  the  approaches  to  said  bridge. 
.  And  when  the  foregoing  requirements  shall 
have  been  complied  with  by  the  said  Newport 
and  Cincinnati  Bridge  Company,  the  location  of 
said  bridge,  its  structures  and  approaches,  shall 
thereupon  be  deemed  to  be  legalized,  and  de- 
clared to  be  lawful  structures,  and  shall  be  rec- 
ognized and  known  as  a  post-route. 

The  plans  for  changes  in  said  bridge  made 
necessary  by  this  Act  shall  be  submitted  by  said 
Company  to  the  Secretary  of  War  for  his  ap- 
proval. And  in  the  event  of  the  Bridge  Com- 
pany making  the  changes  provided  for  in  this 
Act,  it  shall  De  lawful  for  said  Company,  after 
they  shall  have  made  the  changes  in  said  bridge 
and  the  approaches  thereto,  as  herein  provided, 
to  file  their  bill  in  equity,  against  the  United 
See  15  Otto. 


States  in  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Ohio,  and  full  ju- 
risdiction is  hereby  conferred  upon  said  court 
to  determine:  first,  whether  the  bridge,  accord' 
ing  to  the  plans  on  which  it  has  progressed,  at 
the  passage  of  this  Act,  has  been  constructed  so 
as  to  substantially  comply  with  the  provisions 
of  law  relating  thereto;  and,  second,  the  liability 
of  the  United  States,  if  any  there  be,  to  the  said 
Company,  by  reason  of  the  changes  by  this  Act 
required  to  be  made,  and  if  the  said  court  shall 
determine  that  the  United  States  is  so  liable, and 
that  the  said  bridge  was  so  being  built,  then  the 
said  court  shall  further  ascertain  and  determine 
the  amount  of  the  actual  and  necessary  cost  and 
expenditures  reasonably  required  to  be  incurred 
in  making  the  changes  in  the  said  bridge  and 
its  approaches,  as  hereby  authorized  or  required, 
in  excess  of  the  cost  of  building  said  bridge  and 
approaches  according  to  the  plan  proposed  be- 
fore the  changes  required  by  this  Act  to  be 
made. 

And  the  said  court  is  hereby  further  authorized 
and  required  to  proceed  therein  to  final  decree, 
as  in  other  cases  in  equity.  And  it  shall  be  law- 
ful for  either  party  to  the  said  suit  to  appeal 
from  the  final  decree  of  the  said  Circuit  Court 
to  the  Supreme  Court  of  the  United  States,  as 
in  other  cases,  and  the  Supreme  Court  shall 
thereupon  proceed  to  hear  and  determine  the 
said  case,  and  make  a  final  decree  therein;  and 
thereupon  if  such  decree  shall  be  in  favor  of 
said  Company,  the  Secretary  of  the  Treasury  |475] 
of  the  United  States  shall,  out  of  any  moneys 
/n  the  Treasury  not  otherwise  appropriated,  pay 
to  the  said  Company  such  sum  of  money  as  shall 
by  the  said  Supreme  Court,  be  so  decreed  to  be 
paid  to  the  said  Company;  Provided,  neverthe- 
less. That  no  money  shall  be  paid  by  the  Secre- 
tary of  the  Treasury  to  the  said  Company  until 
the  Supreme  Court  of  the  United  States,  upon 
appeal  taken  as  aforesaid,  shall  render  a  final 
decree  in  the  case  in  favor  of  said  Company." 

The  Company  promptly  yielded  to  these  new 
requirements,  ana,  having  completed  its  bridge 
on  the  altered  plan,  brought  this  suit  in  equity 
against  the  United  States  in  the  Circuit  Court  for 
the  Southern  District  of  Ohio,  to  recover  the  in- 
creased cost.  After  hearing,  the  circuit  court 
dismissed  the  bill,  and  from  that  decree  this 
appeal  was  taken. 

Mr.  William  M.  Ramsey,  for  appellant. 

Messrs.  Samuel  F.  Phillips,  Solicitor- Gen. 
and  Benjamin  H.  Brewster,  Atty-Oen.,  for 
appellee." 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  first  question  which  presents  itself  is, 
whether  on  the  face  of  the  several  Acts  of  Con- 
gress, any  liability  rests  on  the  United  States  to 
pay  the  Bridge  Company  the  cost  of  the  change 
that  was  directed  in  the  plan  of  its  bridge.  It 
cannot  be  denied  that  but  for  the  Act  of  1871 
[18  Stat,  at  L.,  572],  a  bridge  built  according 
to  the  original  plan  would  nave  been  a  lawful 
structure  which  the  Company  could  have  main- 
tained until  Congress  withdrew  its  assent,  or 
required  alterations  to  be  made.  The  para- 
mount power  of  regulating  bridges  that  affect 
the  navigation  of  the  navigable  waters  of  the 
United  States  is  in  Congress.  It  comes  from 
the  power  to  regulate  commerce  with  foreign 
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Nations  and  among  the  States.  Wilson  v.  Black 
Bird  Cr.M.  Co.fi  Pet.,  252;  The  Wheeling  Bridge, 
18  How.,421  [59  U.S.,  XV.  ,435];  Oilman  v.Phil- 
adelphia,Z  Wall.  ,729,781[70  U.  S.  .XVIII. ,  1011 ; 
The  Clinton  Bridge,  10  Wall.,  462  [Gray  \.R.  R. 
Co.,77U.  S.,  XIX.,  9701;  R.  R.  Co.v.  Fuller,  17 
Wall. ,  569  [84  U.  S. ,  XXI.  ,714] ;  Pound  v.  Turck, 
95  U.  S.,  464  [XXTV.,527];  Wuconrin  v.  Dulutli 
96 U.  S.,  887  [XXIV.,  672].  That  the  Ohio  ia 
one  of  the  navigable  rivers  of  the  United  States 
must  be  conceded  It  forms  a  boundary  of  six 
States  and  the  commerce  upon  its  waters  is  very 
large. 

No  question  can  arise  in  this  case  upon  what 
1 4761  the  States  have  done,  for  both  Ohio  and  Ken- 
tucky required  the  Company  to  comply  with 
the  regulations  of  Congress.  Neither  are  we 
called  on  to  determine  what  would  have  been 
the  rights  of  the  Company  if  in  the  original  li- 
cense no  power  of  future  control  by  Congress 
had  been  reserved.  The  Joint  Resolution  on 
which  the  Company  relies  contains  this  distinct 
provision-  "  But  Congress  reserves  the  right  to 
withdraw  the  assent  hereby  given,  in  case  the 
free  navigation  of  said  river  shall  at  any  time 
be  substantially  and  materially  obstructed  by 
any  bridge  to  be  erected  under  the  authority  of 
this  Resolution,  or  to  direct  the  necessary  mod- 
ifications and  alterations  of  said  bridge."  An 
examination  of  the  legislation  of  Congress  in 
reference  to  the  bridging  of  streams  shows  this 
to  have  been  at  that  time  a  new  provision.  It 
bad  appeared  but  once  before,  and  then  in  an 
Act'  passed  at  the  same  session  of  Congress, 
February  19,  1869,  ch.  87,  15  Stat,  at  L.,  272, 
authorizing  a  bridge  across  t!ie  Connecticut  at 
Middletown. 

The  first  enactment  by  Congress  on  this  gen- 
eral subject  is  found  in  the  Act  makirg  ap- 
propriations for  the  Postoffice  Departa  but,  Au- 
gust 81,  1852,  ch.  Ill,  sees.  6  and 7,  10  Stat., 
at  L.,  112,  which  declared  the  bridge  across  the 
Ohio  at  Wheeling,  then  existing,  to  be  a  lawful 
structure.  This  Act  simply  gave  the  bridge 
company  leave  to  maintain  a  bridge  already 
built,  and  reserved  no  power  of  future  control. 
Next  followed,  ten  years  after,  the  Act  of  July 
14,  1862,  ch.  167,  12  Stat,  at  L.,  569,  which  le- 
galized a  bridge  then  in  the  course  of  construc- 
tion across  the  Ohio  at  Steubenville,  and  con- 
tained the  general  provisions  as  to  bridging  the 
Ohio  above  the  mouth  of  the  Big  Sandy  re- 
ferred to  in  the  Joint  Resolution  of  March  8, 
1869.  In  this  Act,  also,  there  was  no  reserva- 
tion of  power  by  Congress.  The  next  was  an 
Act  of  February  17,  1865,  ch.  88,  18  Stat,  at 
L.,  481,  by  which  the  Act  of  July  14, 1862, was 
amended  so  as  to  authorize  the  erection  of  a 
bridge  across  the  Ohio  at  Louisville.  '  In  this, 
too,  there  was  no  reservation  of  power,  but 
specific  directions  were  given  as  to  the  height 
of  the  bridge,  the  number  and  location  of  draws, 
and  the  length  of  spans,  and  it  was  expressly  pro- 
vided that  all  should  be  so  constructed  as  not  to 
interrupt  navigation.  The  same  day  another  Act 
was  passed,  ch.89,  18  Stat,  at  L.,  481,  by  which 
J 477]  a  bridge  across  the  Ohio  between  Cincinnati 
and  Covington,  then  being  built  in  accordance 
with  the  laws  of  Ohio  and  Kentucky,  was  de- 
clared to  be  a  lawful  structure  and  no  power 
reserved.  The.e  was  no  further  legislation  of 
this  character  until  the  Act  of  July  25,  1866, 
ch.  246,  14  Stat,  at  L.,  244,  which  authorized 
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eignt  bridges  across  the  Mississippi  at  and 
above  St.  Louis,  and  one  across  the  Missouri. 
This  Act  provided  that "  In  case  of  any  litiga- 
tion arising  from  any  obstruction  or  alleged  ob- 
struction to  the  free  navigation  of  said  river, 
the  cause  may  be  tried  before  the  District  Court 
of  the  United  States  of  any  State  in  which  any 
portion  of  said  obstruction  or  bridge  touches, 
and  section  13  was  as  follows:  "That  the 
right  to  alter  or  amend  this  Act,  so  as  to  prevent 
or  remove  all  material  obstructions  to  the  navi- 
gation of  said  river  by  the  construction  of 
bridges,  is  hereby  expressly  reserved."  On  the 
27th  of  February,  1867,  an  Act  was  passed,  ch. 
98,  14  Stat  at  L.,  412,  to  legalize  the  Clinton 
Bridge  across  the  Mississippi,  and  on  the  21st  of 
February,  1868,  ch.  10, 15  Stat,  at  L.,  37,  the 
Act  of  July  25, 1866,  was  extended  so  as  to  in- 
clude a  bridge  over  the  Mississippi  at  La  Crosse. 
On  the  6th  of  July  in  the  same  year,  ch.  134, 
15  Stat  at  L.,  82,  a  bridge  across  Black  River 
in  Ohio  was  authorized.  Afterwards,  on  the 
20th  of  July.ch.  179,  id.,  121,  two  other  bridges 
were  authorized  across  the  Missouri.  In  all 
these  Acts  the  power  of  alteration  and  amend- 
ment was  reserved  in  the  exact  language  em- 
ployed in  the  Act  of  1866. 

This  brings  the  history  of  congressional  legis- 
lation on  the  subject  of  bridging  the  public 
waters  of  the  United  States  down  to  the  session 
of  Congress  when  the  Joint  Resolution  in  fa- 
vor of  the  Newport  and  Cincinnati  Company 
was  passed,  and  when,  as  has  already  been 
seen,  the  peculiar  form  of  reservation  which 
appears  in  that  Resolution  was  for  the  first  time 
introduced.  Two  licenses  were  granted  at  that 
session  which  contained  this  reservation;  one 
to  cross  the  Connecticut,  ch.  87, 15  Stat  at  L., 
272,  and  the  other  the  Joint  Resolution  now  in 
question.  On  the  same  day  the  Joint  Resolu 
tion  was  adopted,  an  Act  was  passed  to  legalize 
the  bridge  across  the  East  River,  between  New 
York  and  Brooklyn,  in  which  "  power  at  any 
time  to  alter,  amend  or  repeal"  was  in  express 
terms  and  without  any  limitation  reserved.  Ch. 
189,  15  Stat,  at  L.,  836. 

From  this  it  seems  to  us  clear  that  the  pecul- 
iar language  of  the  reservation  now  in  ques-  1*781 
tion  was  intended  to  have  a  special  signification. 
It  had  been  considered  enough  before  to  pro- 
vide that,  "  To  prevent  or  remove  all  material 
obstructions  to  navigation,"  the  "  right  to  alter 
or  amend,"  expressed  in  the  usual  form,  be  re- 
served. But  when  power  was  given  to  build  a 
bridge  below  the  Big  Sandy,  such  as  had  before 
only  been  built  above,  it  was  deemed  expedi- 
ent, in  the  interest  of  commerce,  to  be  more 
specific,  and  by  reserving  the  power  to  with- 
draw the  assent  ,  of  Congress  to  what  might 
prove  to  be  an  obstruction  to  navigation,  to  Im- 
ply at  least  a  reservation  of  power  to  make  that 
unlawful  which;  while  the  assent  continued, 
would  be  lawful.  That  this  is  what  was  in- 
tended by  the  language  used  may  fairly  be  in- 
ferred from  earlier  legislation  on  the  same  gen- 
eral subject.  Thus,  as  early  as  1806,  ch.  30,  2 
Stat,  at  L.,  880,  Congress,  m  authorizing  the 
grant  of  leave  to  a  bridge  company  to  build  a 
bridge  across  a  mill-pond  and  marsh  in  the 
navy  yard  at  Brooklyn,  N.Y.,  provided,  "That 
if,  at  any  future  time,  it  shall  appear  to  the 
President  of  the  United  States,  that  the  prop- 
erty of  the  United  States  is  injured  by  such 
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bridge,  he  may  revoke  the  permission  granted 
by  him  for  erecting  the  same."  Afterwards,  in 
1855,  10  Stat,  at  L.,  680,  ch.  198,  sec.  2,  the 
Secretary  of  the  Navy  was  authorized  to  per- 
mit another  bridge  company  to  connect  its 
bridge  with  the  navy  yard  at  Kittery,  Me.,  and 
to  have  a  right  of  way  through  the  yard  to  the 
bridge;  but  it  was  provided  that  the  bridge  and 
the  right  of  way  might  be  discontinued  at  any 
time  by  the  Secretary.  It  surely  could  not  be 
claimed  that  if,  under  the  power  reserved  in 
these  cases,  the  President  had  revoked  the  per- 
mission given  in  respect  to  the  bridge  at  the 
Brooklyn  yard,  or  the  Secretary  had  discon- 
tinued that  at  Kittery,  the  United  States  would 
be  either  legally  or  morally  bound  to  make  good 
the  loss  sustained  by  the  companies,  or  either 
of  them,  on'  that  account.  And  the  reason  is 
that  the  language  in  which  the  power  re- 
served was  expressed,  clearly  implied  that  all 
the  risks  of  revocation  and  discontinuance  were 
to  be  assumed  by  those  to  whom  the  grants  thus 
limited  were  made.  So  here,  in  assenting  to  an 
untried  experiment,  and  one  which  might  prove 
to  be  materially  detrimental  to  the  navigation 
of  an  important  stream,  Congress  thought  prop- 
[479]  er  to  reserve  the  right  to  withdraw  its  assent, 
revoke  its  permission,  if  what  might  possi- 
bly happen  should,  in  fact,  come  as  the  conse- 
quence of  the  new  authority  which  was  grant- 
ed. To  "withdraw  assent,"  is  the  same  as  to 
"revoke  permission," and  what  would  be  im- 
plied from  one  form  of  expression  will  be  un- 
der like  circumstances  from  the  other  It  is 
true,  in  the  case  of  the  navy  yards,  Congress 
had  absolute  jurisdiction,  and  the  States  were 
excluded  altogether.  But  the  power  of  Con- 
gress in  respect  to  legislation  for  the  preserva- 
tion of  interstate  commerce  is  just  as  free  from 
State  interference  as  any  other  subject  within 
the  sphere  of  its  legislative  authority.  The  ac- 
tion of  Congress  is  supreme,  and  overrides  all 
that  the  States  may  do.  When,  therefore,  Con- 
gress in  a  proper  way  declares  a  bridge  across 
a  navigable  liver  of  the  United  States  to  be  an 
unlawful  structure,  no  legislation  of  a  State  can 
make  it  lawful.  Those  who  act  on  state  au- 
thority alone  necessarily  assume  all  the  risks  of 
legitimate  congressional  interference.  In  the 
present  case,  both  the  Ohio  and  Kentucky  di- 
visional companies  were,  by  express  provisions 
in  their  respective  charters,  subjected  to  this 
paramount  controlling  power.  The  consolidat- 
ed company  was,  therefore,  prohibited  from  ob- 
structing navigation  more  than  the  laws  of  the 
United  States  authorized,  and  was  required  to 
build  its  bridge  in  accordance  with  the  provis- 
ions of  the  Act  of  1862,  or  any  other  law  that 
Congress  might  thereafter  pass  on  the  subject. 
Hence,  the  Joint  Resolution  of  1869  became, 
by  the  operation  of  both  congressional  and  state 
enactments,  the  law  on  which  the  rights  of  the 
Company  depend.  It  was  the  paramount  license 
for  the  erection  and  maintenance  of  the  bridge; 
and  the  Company,  by  accepting  its  provisions, 
became  subject  to  all  the  limitations  and  reser- 
vations of  power  which  Congress  saw  fit  to  im- 
pose. 

From  this,  we  conclude  that  the  withdrawal 
by  Congress  of  its  assent  to  the  maintenance  of 
the  bridge,  when  properly  made,  is,  for  all  the 
purposes  of  this  case,  equivalent  to  a  positive  en- 
actment that  from  the  time  of  such  withdrawal 
See  15  Otto. 


the  further  maintenance  of  the  bridge  shall  be 
unlawful,  notwithstanding  the  legislation  of  the 
several  States,  upon  the  subject.  If  modifica- 
tions are  directed,  assent  is,  in  legal  effect,  with- 
drawn, unless  the  required  changes  are  made. 

It  is  contended,  however,  that  under  the  terms  •  480 1 
of  the  reservation,  the  assent  of  Congress  could  1 
not  be  withdrawn  until  it  had  been  in  some  way 
judicially  ascertained  that  the  bridge,  as  author- 
ized, either  did,  in  fact,  or  would  if  built,  sub- 
stantially and  materially  obstruct  free  naviga- 
tion. Such,  we  think,  is  not  the  fair  meaning 
of  the  language  employed.  In  the  case  of  Tiie 
Wheeling  Bridge,  13  How.,  519,  it  was  judicial- 
ly settled  in  this  court  that  a  bridge  as  con- 
structed did  illegally  interfere  with  navigation; 
but  when  afterwards  Congress,  in  the  exercise 
of  its  constitutional  authority  to  regulate  com- 
merce, legalized  the  structure  by  a  legislative 
enactment,  the  court  held,  in  [The  Wheeling 
Bridge],  18  How.,  421  [59  U.  8.,  XV.,  486], 
that  this  Act  of  legislative  power  removed  the 
objection  to  the  further  continuance  of  the 
bridge,  because,  in  the  opinion  of  the  Legisla- 
tive Department  of  the  Government,  the  ob- 
truction  which  had  been  erected  was  no  more 
than  those  interested  in  navigation  should  sub- 
mit to  for  the  general  good.  It  is  to  be  observed 
that  the  question  now  under  consideration  is  not 
whether  the  Bridge  Company  has  failed  to  com- 
ply with  the  requirements  of  the  Joint  "Resolu- 
tion, but  whether  those  requirements  are  all  that 
the  due  protection  of  free  navigation  demands. 
The  first  is,  undoubtedly,  a  proper  subject  for 
ludicial  inquiry,  but  the  last,  as  we  think,  be- 
longs to  the  Legislature.  Congress,  which  alone 
exercises  the  legislative  power  of  the  Govern- 
ment, is  the  constitutional  protector  of  foreign 
and  interstate  commerce.  Its  supervision  of  thi* 
subject  is  continuing  in  its  nature,  and  all  grant* 
of  special  privileges,  affecting  so  important  a 
branch  of  governmental  power,  ought  certainly 
to  be  strictly  construed.  Nothing  will  be  pre- 
sumed to  have  been  surrendered,  unless  it  waf 
manifestly  so  intended.  Every  doubt  shall  be 
resolved  in  favor  of  the  Government.  As  Con- 
gress can  exercise  legislative  power  only,  all  it* 
reservations  of  power,  connected  with  grants 
that  are  made,  must  necessarily  be  legislative  in 
their  character.  In  the  present  case  the  reser- 
vation is  of  power  to  withdraw  the  assent  which 
was  given,  and  to  direct  the  necessary  modifies-  1 48 1 1 
tions  and  alterations.  This  was  to  be  done  in  J 
case  the  free  navigation  of  the  river  should  at  any 
time  be  substantially  and  materially  obstructed 
under  the  authority  which  was  granted.  It  was 
originally  a  proper  subject  of  legislative  inquiry 
whether  the  Joint  Resolution  made  sufficient 
provision  for  the  protection  of  commerce.  There 
is  nothing  to  indicate  that  any  different  inquiry 
was  to  be  instituted  to  determine  whether  the 
assent  that  had  been  given  should  be  withdrawn, 
and  as  the  withdrawal  involved  an  Act  legisla- 
tive in  its  character,  the  necessary  presumption 
is  that  the  inquiry  on  which  it  was  to  be  predi- 
cated, would  be  legislative  also.  No  provision 
is  made  for  instituting  proceedings  to  have  the 
question  determined  judicially;  and  even  If  the 
courts  should  determine  that  the  bridge  did  sub- 
stantially and  materially  obstruct  navigation, 
Congress  could  not  be  compelled  to  withdraw 
its  assent  to  the  further  continuance  of  the  struct- 
ure.  This  is  evident  from  the  Wheeling  Bridge 
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Com  [nipta],  where,  aa  has  been  seen,  congres- 
sional assent  tc  a  substantial  obstruction  was 
recognized  as  sufficient  to  prevent  the  execution 
.f  a  decree  of  this  court  requiring  the  abatement 
of  what,  but  for  this  assent,  would  have  been, 
in  the  judgment  of  the  court,  a  public  nuisance. 
The  withdrawal  of  assent,  therefore,  has  been 
left  to  depend  on  the  judgment  of  Congress  in 
the  exercise  of  its  legislative  discretion.  For 
this  purpose  Congress  must  make  its  own  in- 
quiries, and  determine  for  itself  whether  the  ob- 
struction that  has  been  authorized  is  so  material 
and  so  substantial  as  to  justify,  under  all  the 
circumstances  of  the  case,  an  exercise  of  the 
power  which  was  reserved  as  a  condition  of  the 
original  grant  made. 

It  is  next  insisted  that  if,  in  the  judgment  of 
Congress,  the  public  good  required  the  bridge  to 
be  removed  or  alterations  to  be  made  in  its 
structure,  lust  compensation  must  be  made  the 
Company  for  the  loss  incurred  by  what  was  di- 
rected. It  is  true  that  one  cannot  be  deprived 
of  his  property  without  due  process  of  law,  and 
that  private  property  cannot  betaken  for  public 
use  without  just  compensation.  In  the  present 
case,  the  Bridge  Company  asked  of  Congress  per- 
mission to  erect  its  bridge.  In  response  to  this 
request  permission  was  given,  but  only  on  con- 
dition that  it  might  be  revoked  at  any  time  if  the 
bridge  was  found  to  be  detrimental  to  naviga- 
tion. This  condition  was  an  essential  element 
of  the  grant,  and  the  Company  in  accepting  the 
privileges  conferred  by  the  grant  assumed  all 
risks  of  loss  arising  from  any  exercise  of  the 
power  which  Congress  saw  fit  to  reserve.  What 
1 482  ]  the  Company  got  from  Congress  was  the  grant  of 
a  franchise,  expressly  made  defeasible  ct  will,  to 
maintain  a  bridge  across  one  of  the  great  high- 
ways of  commerce.  This  franchise  was  a  spe- 
cies of  property,  but  from  the  moment  of  its 
origin  its  continued  existence  was  dependent  on 
the  will  of  Congress,  and  this  was  declared,  in 
express  terms,  on  the  fuce  of  the  grant  by  which 
it  was  created.  In  the  use  of  the  franchise  thus 
granted,  the  Company  might  and  it  was  ex- 
pected would  acquire  property.  The  property 
thus  acquired  Congress  could  not  appropriate 
to  itself  by  a  withdrawal  of  its  assent  to  the  main- 
tenance of  the  bridge  that  was  to  be  built,  but 
the  franchise,  by  express  agreement, was  revoca- 
ble whenever,  in  the  judgment  of  Congress,  it 
could  not  be  used  without  substantial  and  ma- 
terial detriment  to  the  interest  of  navigation.  A 
withdrawal  of  the  franchise  might  render  prop- 
erty acquired  on  the  faith  of  it,  and  to  be  used 
in  connection  with  it,  less  valuable,  but  that  was 
a  risk  which  the  Company  voluntarily  assumed 
when  it  expended  its  money  under  the  limited 
license  which  alone  Congress  was  willing  to 
give.  It  was  optional  with  the  Company  to  ac- 
cept or  not  what  was  granted;  but  having  ac- 
cepted, it  must  submit  to  the  control  which  Con- 
gress, in  the  legitimate  exercise  of  the  power 
that  was  reserved,  may  deem  it  necessary  for 
the  common  good  to  insist  upon. 

We  are  aware  that  this  is  a  power  which  may 
be  abused,  but  it  is  one  Congress  saw  fit  to  re- 
serve. For  protection  against  unjust  or  unwise 
legislation,  within  the  limits  of  recognized  leg- 
islative power,  the  people  must  look  to  the  polls 
and  not  to  the  courts.  It  would  be  an  abuse  of 
judicial  power  for  the  courts  to  attempt  to  in- 
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terfere  with  the  constitutional  discretion  of  the 
Legislature. 

What  has  been  done  seems  to  have  been  with 
due  regard  to  the  rights  of  all  concerned. 
The  Constitution  made  it  the  duty  of  Congress 
to  protect  all  commerce  which  extends  beyond 
state  lines  against  obstruction  by  or  under  the 
authority  of  the  States.  Two  States  have  been 
applied  to  for  leave  to  bridge  an  important  na- 
tional river.  They  gave  the  leave,  but  made 
it  subject  to  the  constitutional  control  of  Con- 
gress. Congress,  when  applied  to,  assented  to 
what  was  wanted,  but,  in  express  terms,  re- 
served to  itself  the  power  to  revoke  what  had 
been  done,  or  require  alterations  to  be  made,  in 
case  experience  proved  that  the  structure  which 
was  to  be  put  up  substantially  and  materially 
interfered  with  navigation.  Under  this  au- 
thority , work  was  at  once  begun .  The  next  year 
in  an  Act  making  large  appropriations  for  the 
improvement  of  rivers  and  harbors,  passed  July 
11,  1870,  ch.  240,  sec.  5, 16  Stat,  at  L..  227,  the 
Secretary  of  War  was  required  to  detail  three 
engineers  to  examine  all  the  bridges  erected  or 
in  the  process  of  erection  across  the  Ohio  and  re- 
port to  the  next  Congress  whether,  in  their  opin- 
ion, such  bridges  or  any  of  them  as  constructed 
or  proposed  to  be  constructed  did  or  would  in- 
terfere with  free  and  safe  navigation;  and  if 
they  did  or  would  so  interfere,  to  report  what 
extent  of  space  and  elevation  above  water  would 
be  required  to  prevent  obstruction,  and  an  esti- 
mate of  the  cost  of  changing  the  bridges  built, 
and  in  the  process  of  building,  so  as  to  conform 
to  what  was  recommended.  At  the  next  ses- 
sion, the  Act  was  passed  which  required  the 
Newport  and  Cincinnati  Company  to  alter  its 
bridge,  and  allowed  this  suit  to  be  brought  for 
the  purpose  of  determining  whether  any  liabil- 
ity for  pecuniary  damages  had  been  incurred 
by  the  United  States  to  the  Company  for  what 
was  done.  In  this  way  Congress  recognized 
fully  the  obligation  resting  on  every  govern- 
ment, when  it  is  guilty  of  a  wrong,  to  make 
reparation.  Exemption  from  suit  does  not  nec- 
essarily imply  exemption  from  liability.  Here 
Congress  gave  the  courts  jurisdiction  to  deter- 
mine whether  a  wrong  had  been  done  and,  if 
so,  to  award  compensation  in  money  by  the  pay- 
ment of  the  cost  of  what  had  been  improperly 
required.  In  our  opinion  Congress  did  no  more 
than  it  was  authorized  to  do,  and  there  is  no  lia- 
bility resting  on  the  United  States  to  answer  in 
damages. 

It  is  next  insisted  that  by  the  terms  of  the 
statute  authorizing  the  suit  the  liability  of  the 
United  States  is  established,  if  it  shall  be  deter- 
mined that  the  bridge,  as  far  as  it  had  progressed 
was  "Constructed  so  as  to  substantially  com- 
ply with  the  provisions  of  law  relating  thereto." 
we  do  not  so  understand  the  statute.  The  lan- 
guage is  as  follows:  "Full  jurisdiction  is  here- 
by conferred  upon  said  court  to  determine:  fr$t, 
whether  the  bridge,  according  to  the  plans  on 
which  it  has  progressed,  at  the  passage  of  this 
Act,  has  been  constructed  so  as  substantially  to 
comply  with  the  provisions  of  law  relating  [4841 
thereto;  and.  teeond,  the  liability  of  the  United 
States,  if  any  there  be,  to  the  said  Company,  by 
reason  of  the  changes  by  this  Act  required  to  be 
made,  and  if  the  said  court  shall  determine  that 
the  United  States  is  so  liable,  and  that  said 
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bridge  was  so  being  built,  then  the  said  court  the  constitutional  protection.   That  which  is 


shall  f  urther  ascertain  and  determine  the  amount 
of  the  actual  and  necessary  cost  and  expendi- 
tures, etc." 

The  rule  of  damages  has  been  fixed  by  the 
statute.  As  to  that,  the  court  has  no  discretion 
beyond  ascertaining  the  excess  of  cost.  But  be- 
fore damages  can  be  given,  it  must  appear  both 
that  the  United  States  was,  in  law,  liable,  and 
that  the  bridge  had  been  constructed  in  accord- 
ance with  the  requirements  of  the  law,  down  to 
the  time  the  change  of  plan  was  directed.  That 
the  liability  of  the  United  States  was  not  made 
to  depend  entirely  on  the  fact  that  the  law  in 
respect  to  the  form  of  the  structure  had  been 
complied  with  is  apparent,  because  if  such  hud 
been  the  intention  of  Congress  it  would  have 
l>een  entirely  unnecessary  to  submit  the  second 
question  for  determination.  But  the  second  is 
as  clearly  submitted  as  the  first.  Damages  ure 
not  to  be  given  if  cither  is  found  in  favor  of  the 
United  8tates.  No  matter  whether  the  United 
States  was,  in  law,  liable  or  not,  if  the  bridge 
had  not  been  constructed  so  as  substantially  to 
comply  with  the  law,  there  could  be  no  recov- 
c  ry.  That  is  expressly  declared.  If,  however, 
it  had  been  properly  built,  the  determination  of 
the  question  of  legal  liability  became  important . 
and  that,  in  our  opinion,  depended  entirely  on 
the  right  of  Congress,  under  the  Constitution 
and  laws  of  the  United  States,  to  require  the 
change  without  making  just  compensatior  in 
money. 

Tlu  decree  of  the  Circuit  Courtis  affirmed. 
True  copy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 

Mr.  Justice  Bradley,  dissenting: 
I  dissent  from  the  judgment  of  the  court  in 
this  case,  and  will  briefly  state  my  reasons.  The 
|  507J  central  reason  is,  that  the  bridge,  as  it  stood, 
nearly  completed  when  the  Act  of  1871  [16 
Stat,  at  L.,  572]  directing  it  to  be  taken  down 
or  altered,  was  passed,  was  a  lawful  structure, 
and  in  the  lawful  possession  of  the  appellants 
as  their  private  property;  and,  being  such,  I 
think  that  Congress  could  not  constitutionally 
require  its  demolition,  or  reconstruction,  with- 
out providing  for  compensation  to  the  owners. 
By  virtue  of  its  plenary  power  to  regulate  com- 
merce among  the  several  States,  as  well  as  with 
foreign  Nations,  Congress  may  undoubtedly  re- 
quire the  removal  of  all  nuisances  and  unlawful 
obstructions  in  the  navigable  rivers  of  the  Unit- 
ed States,  without  giving  compensation  to  any 
persons  who  may  be  incidentally  affected.  It 
also  has  the  power  to  improve  the  navigation  of 
such  rivers;  but  in  making  or  authorizing  im- 
provements, other  than  the  removal  of  unlaw- 
ful obstructions,  it  cannot  take  private  property 
without  complying  with  that  clause  of  the  5th 
Amendment  to  the  Constitution  which  declares: 
' '  Nor  shall  private  property  be  taken  for  pul>- 
lic  use  without  just  compensation."  This  prop- 
osition would  be  conceded  where  property  taken 
for  that  purpose  consists  of  lands,  houses,  build- 
ings or  other  structures  standing  on  the  natural 
Imnks  of  a  river;  but  I  think  that  it  is  equally 
true  where  erections  are  made  on  the  margin  of 
ii  river,  or  where  a  bridge  is  constructed  across 
v.  in  accordance  with  the  laws  of  the  State  and 


lawful  is  not  a  nuisance,  and  cannot  be  pros- 
trated or  removed  as  such  with  out  compensation, 
I  should  not  have  much  difficulty  in  holding, 
if  it  were  necessary  to  the  decision  of  the  case, 
that  such  structures  made  in  conformity  with 
the  laws  of  the  State,  if  not  prohibited  by  any 
Act  of  Congress,  and  not  materially  interfering 
with  navigation,  would  be  equally  lawful  and 
entitled  to  the  protection  of  the  Constitution. 
There  is  a  vast  amount  of  property  of  this  sort 
in  this  country.  The  wharves  which  have  been 
extended  below  low  water-mark,  the  flats  cov- 
ered by  shallow  water  which  liave  been  re- 
claimed, and  the  many  bridges  which  have  been 
erected  over  navigable  streams,  are  nearly  all  of 
this  class.  Navigation  has  rarely  been  materially 
interfered  with  in  these  works,  the  States  them- 
selves being  deeply  interested  in  preserving  it  1508I 
free  from  obstruction.  It  would  be  strange  if  1  * 
Congress  could  destroy  this  species  of  property 
without  any  compensation  whatever. 

But  the  bridge  in  question  had  not  only  the 
sanction  of  the  States  of  Kentucky  and  Ohio, 
which  it  was  intended  to  connect,  bu.  it  had  al»- 
the  sanction  of  an  Act  of  Congress.  If  that  o. 
the  States  was  not  suflicient  to  make  it  a  lawful 
structure,  that  of  Congress,  in  addition,  cer- 
tainly made  it  so.  I  cannot  yield  to  the  argu- 
ment that  the  reservation  in  the  Joint  Resolu- 
tion of  1869  made  the  bridge  any  the  less  lawful 
than  it  would  have  been  if  no  such  reservation 
had  been  made.  After  authorizing  the  bridge 
to  be  erected  in  the  manner  it  was.  the  Resolu- 
tion went  on  to  say:  "That  the  said  bridge, 
when  completed  in  the  manner  specified  in  this 
Resolution,  shall  be  deemed  and  taken  to  be  a 
legal  structure,  and  shall  Ik-  a  post-road  for  the 
transmission  of  the  mails  of  the  United  States:" 
then  comes  the  reservation  referred  to,  as  fol- 
lows: "  But  Congress  reserves  the  right  to  with- 
draw the  assent  hereby  given,  in  case  the  fret- 
navigation  of  said  river  shall  at  any  time  be 
substantially  and  materially  olwlructcd  by  any 
bridge  to  be  erected  under  the  authority  of  this 
Resolution,  or  to  direct  the  necessary  mollifica- 
tions and  alterations  of  said  bridge. "  The  power 
thus  reserved  was  merely  declaratory  of  the 
power  which  Congress  would  have  had  without 
reserving  it;  but  there  is  no  stipulation  or  con- 
dition that  it  might  be  exercised  without  pro- 
viding for  compensation  to  the  proprietors  of 
the  bridge;  and,  inasmuch  us  the  bridge  became 
a  lawful  structure,  was,  in  fact,  expressly  de- 
clared such  by  the  Joint  Resolution  of  1869,  it 
cannot  be  presumed  that  this  reserved  power 
was  to  be  exercised  in  any  other  than  the  con- 
stitutional mode.  Hence,  when  the  Act  of  1871 
required  the  bridge  to  be  taken  down,  and  con- 
structed on  a  different  plan,  if  constructed  at 
all,  we  should  expect  what  we  find  was  done, 
that  provision  would  be  made  in  the  same  law 
for  ascertaining  the  damages  to  which  the  ap- 
pellants would  be  put  by  the  alteration,  and  for 
the  payment  thereof  out  of  the  Treasury  of  the 
United  States.  It  is  true,  that  the  law  required 
the  tribunal  to  which  the  matter  was  referred 
to  ascertain  the  liability  of  the  United  States, 
"if  any  there  be;"  thus  qualifying  the  provision 
for  compensation  by  a  preliminary  inquiry  as  to  1 509 J 
the  Government's  liability.   This  inquiry  was 


*ith  the  consent  of  Congress.  Such  structures  probably  directed  to  be  made  from  the  fact  that 
.re  lawful  and  arc  private  property,  entitled  to '  doubts  may  have  existed  in  the  minds  of  some 
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members  of  the  legislative  body  whether  the 
reservation  referred  to  did  not  exonerate  the 
United  States  from  any  obligation  to  make  com- 
pensation. In  my  opinion  it  did  not.  I  think, 
therefore,  that  the  appellants  were  entitled  to  a 
decree  in  their  favor,  and  that  the  decree  of  the 
Circuit  Court  dismissing  the  bill  should  be  re- 
versed. 
True  copy.  Teat: 

James  H.  MoKenney ,  Clerk,  8up.  Court,U.  8. 

Mr.  Justice  Field  dissenting: 

I  am  not  able  to  agree  with  the  majority  of 
the  court  in  their  judgment  in  this  case,  nor  in 
the  reasons  assigned  for  it.  Their  opinion  pro- 
ceeds upon  a  theory  of  the  power  of  Congress, 
over  bridges  crossing  navigable  waters,  to  which 
I  cannot  assent.  Its  power  to  authorize  the 
construction  of  such  bridges  not  being  conferred 
in  express  terms  by  the  Constitution,  must,  if 
it  exist,  be  deduced  from  the  power  to  regulate 
commerce  with  foreign  Nations  and  among  the 
several  States.  This  latter  power  authorizes 
Congress  to  prescribe  rules  by  which  commerce 
an  its  various  forms  may  be  conducted  between 
our  people  and  those  of  other  countries,  and  be- 
tween the  people  of  different  States;  and  also  to 
adopt  nueasurea  to  facilitate  and  increase  it. 
When  the  Constitution  was  adopted,  commerce 
with  foreign  Nations  and  even  between  the  sev- 
eral States  was  carried  on  principally  by  means 
of  vessels.  Its  regulation,  therefore,  required 
such  control  over  our  harbors,  bays  ana  navi- 
gable streams  connecting  them  or  different 
States,  as  might  be  necessary  to  keep  navigation 
free  from  unnecessary  obstructions;  and  might 
legitimately  extend  to  making  such  improve 
ments  as  would  facilitate  the  passage  of  vessels, 
render  their  anchorage  safe,  and  expedite  the 
discharge  of  their  cargoes  and  the  landing  of 
their  passengers  and  crews.  To  this  extent,  its 
power  over  navigable  waters  goes,  under  the 
commercial  clai  se;  no  further  Unless,  there- 
fore, the  free  navigation  of  tl  i  public  waters  is 
impeded  by  what  a  State  may  do  or  permit. 
Congress  cannot  interfere  with  its  action.  And 
what  is  meant  by  their  free  navigation  I  shall 
hereafter  explain.  The  doctrine  of  a  paramount 
power  in  Congress  over  bridges  crossing  navi- 
gable streams — either  to  authorize  their  con- 
14001  8truction.  or  regulate  them,  that  is,  control 
I  1  them  when  constructed— derives  no  support 
from  its  power  to  protect  the  free  navigation  of 
such  streams.  If  a  bridge,  for  example,  built 
under  the  law  of  a  State,  should  cross  a  naviga- 
ble stream,  at  so  high  a  point  and  in  such  a 
way  as  in  no  manner  to  obstruct  its  free  navi- 
gation, Congress  could  not  interfere  with  the 
structure.  Its  permission  would  not  authorize 
the  building,  nor  its  command  authorize  the  re- 
moval of  the  bridge.  And  while  Congress  may 
declare  that  bridges  of  particular  height  and  di- 
mensions shall  not  be  deemed  an  obstruction  to 
the  free  navigation  of  the  streams,  it  cannot  in- 
terfere with  bridges  of  a  different  size  and 
character,  unless  they  prove  to  be  an  impedi- 
ment to  such  navigation. 

Of  course,  should  Congress  undertake  the 
construction  of  a  road  for  the  postal  service,  or 
other  national  purposes,  it  might  authorize  the 
erection  of  a  bridge  over  navigable  streams,  to 
connect  the  road  on  opposite  sides.  But  it  is 
not  of  such  works  or  of  bridges  connecting 
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them  that  we  are  speaking;  but  of  bridges  built 
under  the  law  of  a  State,  and  of  the  power  which 
Congress  has  to  interfere  with  and  control 
them. 

This  view  of  the  limits  of  the  power  of  Con- 
gress will  be  more  clearly  apparent,  if  we  con- 
sider it  in  connection  with  the  construction  of 
docks,  wharves  and  piers.  Some  of  our  bays 
and  harbors  are  miles  in  width.  Such  is  the 
size  of  the  Bays  of  New  York  and  of  San  Fran- 
cisco; and  some  of  the  streams  upon  which  piers 
and  wharves  are  built,  like  the  Mississippi  and 
the  Hudson,  are  over  a  mile  in  width.  The  sev- 
eral States  own  the  soils  under  tide- waters  with- 
in their  limits.  Speaking  on  this  subject,  with 
reference  to  lands  under  the  tide- waters  of  the 
Bay  of  San  Francisco,  this  court  said:  "Upon 
the  admission  of  California  into  the  Union  upon 
equal  footing  with  the  original  States,  absolute 
property  in  and  dominion  and  sovereignty  over 
all  soils  under  the  tide- waters  within  her  limits, 
passed  to  the  State,  with  the  consequent  right 
to  dispose  of  the  title  to  any  part  of  said  soils  in 
such  manner  as  she  might  deem  proper,  subject 
only  to  the  paramount  right  of  navigation  over 
the  waters,  so  far  as  such  navigation  might  be 
required  by  the  necessities  of  commerce  with 
foreign  Nations  or  among  the  several  States, 
the  regulation  of  which  was  vested  in  the  Gen- 
eral Government."  Weber  v.  Harbor  Comrt. , 
18  Wall.,  57  [85  U.  S. ,  XXI. ,  798].  The  same 
doctrine  was  previously  asserted  in  Pollard  v. 
Uagan,  8  How.,  212;  in  Martin  v.  Waddell,  16 
Pet.,867,andta  JfWordv.  Fim/tMtf.6  Wall.,  [491] 
486  [78  U.  S.,  XVITL,  7611;  and  subsequently 
in  McOready  v.  Virginia,  94  U.  8. ,  891  [XXIV., 
248].  The  State  of  California,  exercising  her 
right  of  disposition  of  such  soils,  granted  in 
1851  to  the  City  of  San  Francisco  a  large  tract 
of  land  covered  by  the  tide-waters  of  the  bay  ; 
and  since  then  the  tract  has  been  filled  up,  and 
wharves,  piers,  streets  and  blocks  of  buildings 
of  the  most  permanent  and  costly  character 
have  been  constructed  upon  it.  The  bay  being 
miles  in  width,  its  free  navigation  is  in  no  way 
impeded  by  the  new  blocks  of  buildings  and 
streets,  where  vessels  once  floated  and  cargoes 
were  discharged. 

Now,  the  control  of  Congress  over  the  bay  is 
as  complete  and  unrestricted  as  over  the  navi- 
gable streams  of  the  State.  Could  it,  in  the  ex- 
ercise of  its  commercial  power,  that  is,  in  its 
control  over  navigation,  direct  the  destruction 
of  the  wharves,  the  buildings  and  streets,  which 
have  been  built  where,  in  1850,  the  tide-waters 
of  the  bay  flowed?  I  doubt  whether  any  jurist 
could  be  found  who  would  hazard  his  reputa- 
tion by  giving  an  affirmative  answer.  And 
why  not?  Simply  because,  until  the  free  navi- 
gation of  the  bay  for  purposes  of  commerce  is 
impeded,  Congress  has  no  power  to  interfere 
with  the  buildings  and  wharves  constructed. 

There  are  wharves  and  piers  constructed, 
understate  authority,  at  New  York  City, where 
the  waters  of  the  Hudson  once  flowed.  There 
are  wharves  and  piers  in  all  our  bays  and  har- 
bors which  are  built  in  their  waters.  But  as 
these  structures  do  not  interfere  with  the  free 
navigation  of  the  river  in  the  one  case,  nor  of 
the  bays  and  harbors  in  the  other  cases,  no 
judge  or  jurist  has  ever  ventured  to  assert  a 
power  in  Congress  to  order  their  removal  at  its 
pleasure;  and  simply  because  the  right  of  inter 
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ference  on  its  part  docs  not  arise  until  the  free 
navigation  of  the  waters  is  obstructed.  On 
what  possible  ground,  then,  can  Congress  order 
the  removal  of  bridges  built  over  navigable 
streams,  under  authority  of  the  States,  when 
they  do  not  interfere  with  the  free  navigation 
of  the  streams?   With  the  most  careful  consid- 
eration I  can  give  to  the  subject  I  am  unable  to 
find  any.   To  me  it  seems  clear  that  no  such 
arbitrary  power  exists. 
The  power  of  the  State  over  its  internal  com- 
1 492 1  marce  must  also  be  considered  in  treating  of 
1  this  subject.    While  the  Constitution  vests  in 

Congress  thepowerto  regulate  commerce  among 
the  several  States,  it  leaves  with  each  the  regu- 
lation of  its  internal  commerce.  *'  Comprehen- 
sive," says  Ch.  J.  Marshall,  "  as  the  word 
•  among '  is,  it  may  be  very  properly  restricted 
to  that  commerce  which  concerns  more  States 
than  one,"  and  "  the  completely  internal  com- 
merce of  a  State,  then,  may  be  considered  as  re- 
served for  the  State  itself.  *  Gibbons  v.  Ogdcn, 
9  Wheat.,  195.  The  jurisdiction  of  the  State 
over  the  navigable  waters  within  its  limits,  so 
far  as  may  be  necessary  for  the  regulation  of  its 
.nternal  commerce,  is  as  complete  as  the  juris- 
diction of  Congress  over  them  for  the  regula- 
tion of  interstate  or  foreign  commerce.  On  this 
subject  we  said,  in  Mobile  Co.  v.  Kimball:  "The 
States  have  as  full  control  over  their  purely  in- 
ternal commerce  as  Congress  has  over  com- 
merce among  the  several  States  and  with  for- 
eign Nations;  and  to  promote  the  growth  of  that 
internal  commerce,  and  insure  its  safety,  they 
have  an  undoubted  right  to  remove  obstructions 
from  their  harbors  and  rivers,  deepen  their  chan- 
nels, and  improve  them  generally,  if  they  do 
not  impair  their  free  navigation,  as  permitted 
under  the  laws  of  the  United  States,  or  defeat 
any  system  for  the  improvement  of  their  navi- 

Ktion  provided  by  the  General  Gcernment. 
gislation  of  the  States  for  the  purposes  and 
within  the  limits  mentioned,  does  not  infringe 
upon  the  commercial  power  of  Congress." 
[Ante,  240]. 

It  follows,  I  think,  from  what  has  been  said, 
;hat  the  position  of  the  majority  of  the  court, 
as  to  the  paramount  power  of  Congress  over 
bridges  crossing  navigable  streams,  is  not  ten- 
able. Congress  cannot  invade  the  rights  of  a 
State,  nor  can  a  State  impede  the  exercise  of  the 
just  powers  of  the  Federal  Government.  The 
conclusion  I  draw  is,  that  a  bridge  constructed 
by  the  authority  of  a  State,  if  it  does  not  inter- 
fere with  the  free  navigation  of  the  stream,  is  a 
lawful  structure,  and  can  neither  be  taken  nor 
destroyed  by  Congress  or  by  the  State,  except 
as  other  private  property  may  be  thus  taken; 
that  is,  for  public  purposes  upon  making  just 
compensation. 

It  must  also  be  borne  in  mind  that  the  power 
to  regulate  commerce  with  foreign  Nations  and 
among  the  several  States,  extends  to  such  com- 
(403;   merce  on  land  as  well  as  to  that  on  navigable 
1  waters.   There  are  highways  on  land  in  every 

State,  on  which  a  far  greater  commerce,  both 
interstate  and  foreign,  is  conducted,  than  that 
which  is  borne  upon  its  navigable  waters.  Con- 
gress can  require  that  this  commerce  shall  be  as 
free  from  unnecessary  obstruction  as  that  on 
navigable  waters  connecting  two  or  more  States 
or  leading  to  the  sea.  There  is  nothing  in  the 
Constitution  which  in  any  respect  distinguishes 
See  15  Otto. 


the  regulation  it  may  exercise  in  either  case.  Its 
power,  in  all  its  extent  and  with  all  its  limita- 
tions, is  the  same  in  both.  The  fact  that  navi- 
gable waters  are  natural  highways,  and  roads, 
railways  and  canals  are  of  artificial  construc- 
tion, does  not  affect  the  power.  That  is  one  of 
regulation  of  interstate  and  foreign  commerce, 
by  whatever  channels  conducted.  If  bridges 
crossing  natural  highways  cannot  be  construct- 
ed without  the  consent  of  Congress,  because  it 
is  vested  with  the  power  to  regulate  commerce 
with  foreign  Nations  and  among  the  States,  for 
like  reason  bridges  cannot  be  constructed  with- 
out such  consent  over  artificial  highways  on 
land.  The  argument  for  the  necessity  of  the 
consent  In  the  one  case  is  equally  good  in  the 
other,  and  is  equally  unsound  in  both.  In  nearly 
every  county  of  every  State,  bridges  have  been 
constructed  under  state  authority  over  railways, 
the  great  highways  of  commerce  in  modern 
times,  and  it  lias  never  been  suggested  that  the 
consent  of  Congress  to  their  construction  was  at 
all  necessary. 

Nor  do  I  find  in  the  previous  decisions  of  this 
court  any  recognition  of  a  power  in  Congress 
to  authorize  the  construction  of  bridges  over 
navigable  streams  within  or  bordering  on  the 
States,  in  the  sense  that  its  permission  will  jus- 
tify their  construction,  and  that  without  it,  such 
construction  wruld  be  unlawful— excepting,  of 
course,  bridges  which  are  parts  of  works  under- 
taken for  national  purposes — nor  of  a  power  to 
regulate  them;  that  is,  to  control  them,  after 
they  are  constructed.  There  are  expression? 
in  the  opinions  of  the  Judges  in  the  Wheeling 
Bridge  Case,  in  the  18th  of  Howard  [59  U.  8., 
XV.,  435],  that,  under  the  power  to  regulate 
commerce,  Congress  may  declare  what  shall 
and  shall  not  be  deemed  in  judgment  of  law  an 
obstruction  to  navigation.  But  these  expres- 
sions, in  their  generality,  were  not  called  for  by 
the  case  before  the  court.  That  only  called  for 
a  determination  of  the  question  whether  a  struct- 
ure adjudged  by  the  court  to  be  unlawful,  as 
an  obstruction  to  the  navigation  of  the  river, 
could  afterwards  be  legalized  by  Congress.  The 
court  held  that  it  could  be  legalized,  which 
amounted  to  no  more  than  declaring  that  it 
should  not  thereafter  be  treated  as  interfering 
with  the  public  right  of  navigation  of  the  river, 
so  far  as  that  right  was  under  the  protection  of 
Congress.  This  is  a  very  different  thing  from 
asserting  a  power  to  declare  that  a  structure, 
lawful  when  erected  and  in  no  way  interfering 
with  the  navigation  of  the  river,  is  an  unlawful 
structure,  removable  without  compensation  to 
the  owner.  I  cannot  admit  that  there  is  any 
such  arbitrary  power  under  our  Government. 
I  find  no  warrant  for  it  in  the  Constitution;  on 
the  contrary,  all  the  guaranties  which  that  in- 
strument contains  for  the  security  of  property 
negative  its  existence.  Yet  out  of  this  assertion 
of  a  power  to  legalize  a  structure,  which  with- 
out such  sanction  would  be  deemed  an  obstruc- 
tion to  navigation,  has  grown  up  the  doctrine 
of  an  independent  power  in  Congress  to  author- 
ize the  construction  of  bridges  over  navigable 
streams  without  the  permission  of  the  States, 
and  to  control  them  when  constructed.  Tn  this 
we  are  furnished  with  a  striking  illustration  of 
the  facility  with  which  power  is  assumed  from 
expressions,  loosely  or  inadvertently  used,  ap- 
parently recognizing  its  existence.   From  the 
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use  of  the  word  "  assent "  to  the  erection  of  a 
bridge  over  a  navigable  river,  or  the  declar- 
ing of  one  already  erected  a  lawful  structure, 
the  transition  has  been  easy  and  natural  to  the 
assumption  of  an  affirmative  power  in  Congress 
to  authorize,  independently  of  the  action  of  the 
States,  the  construction  of  such  bridges,  and  to 
control  them.  From  the  authorities  cited  and 
the  reasons  assigned,  it  is  evident  that  Congress 
possesses  no  such  power.  In  the  Wlieeling  Bridge 
Case,  in  the  18th  of  Howard,  Mr.  Justice  Nel- 
son, who  delivered  the  prevailing  opinion,  said: 
"  The  bridge  had  been  constructed  Under  an 
Act  of  the  Legislature  of  the  State  of  Virgin- 
ia; and  it  was  admitted  that  Act  conferred  full 
authority  upon  the  defendants  for  the  erec- 
tion, subject  only  to  the  power  of  Congress 
in  the  regulation  of  commerce."  [59  U.  S., 
XV.,  436J.  Mr.  Justice  McLean,  while  dis- 
senting from  the  asserted  power  of  Congress  to 
[405]  declare  a  bridge  to  be  a  lawful  structure,  which 
'had  been  adjudged  by  the  court  to  be  a  public 
nuisance  as  an  obstruction  to  navigation,  spoke 
with  emphasis  against  the  existence  of  any  au- 
thority in  Congress  to  construct  bridges  and,  of 
course,  to  authorize  their  construction,  and  his 
views  do  not  appear  to  have  met  with  any  dis- 
sent from  the  other  Judges.  "If,"  said  he,  "un- 
der the  commercial  power,  Congress  may  make 
bridges  over  navigable  waters,  it  would  be  dif- 
ficult to'find  any  limitation  of  such  a  power. 
Turnpike  roads,  railroads  and  canals  might  on 
the  same  principle  be  built  by  Congress.  And 
if  this  be  a  constitutional  power,  it  cannot  be 
lestricted  or  interfered  with  by  any  state  regu- 
lation. So  extravagant  and  absorbing  a  federal 
power  as  this  has  rarely,  if  ever,  been  claimed 
by  anyone.  It  would,  in  a  great  degree,  super- 
sede the  State  Governments  by  the  tremendous 
authority  and  patronage  it  would  exercise.  But 
if  the  power  be  found  in  the  Constitution,  no 
principle  is  perceived  by  which  it  can  be  prac- 
tically restricted.  This  dilemma  leads  us  to  the 
conclusion  that  it  is  not  a  constitutional  power. " 

Such,  also,  has  been  the  uniform  doctrine  of 
the  Supreme  Courts  of  several  States  declared 
by  judges,  some  of  whom  were  justly  distin- 
guished for  their  learning  and  ability.  Thus, 
in  People  v.  R.  R.  Co.,  in  the  Supreme  Court  of 
of  New  York,  Ch.  J.  Savage,  in  delivering  its 
opinion,  said:  "I  think  I  may  safely  say  that  a 
power  exists  somewhere  to  erect  bridges  over 
waters  which  are  navigable,  if  the  wants  of  so- 
ciety require  them,  provided  such  bridges  do 
not  essentially  injure  the  navigation  of  the 
waters  which  they  cross.  Such  power  certainly 
did  exist  in  the  State  Legislatures,  before  the 
delegation  of  power  to  the  Federal  Government 
by  the  Federal  Constitution.  It  is  not  pretend- 
ed that  such  a  power  has  been  delegated  to  the 
General  Government,  or  is  conveyed  under  the 
power  to  regulate  commerce  and  navigation;  it 
remains,  then,  in  the  State  Legislatures,  or  it 
exists  nowhere.  It  does  exist,  because  it  has 
not  been  surrendered  any  farther  than  such  sur- 
render may  be  qualifledly  implied;  that  is,  the 
power  to  erect  bridges  over  navigable  streams 
must  be  considered  so  far  surrendered  as  may 
[406]  be  necessary  for  a  free  navigation  upon  those 
streams."  15  Wend.,  181. 

If  weight  is  to  be  given  to  these  authorities, 
and  to  the  reasons  on  which  they  rest,  it  must 
follow  that  the  sovereignty  and  jurisdiction  of 
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the  States  over  their  navigable  waters,  which 
were  as  absolute  upon  the  adoption  of  the  Con- 
stitution, as  over  their  roads,  still  continue,  ex- 
cept that  they  are  to  be  so  exercised  as  not  to 
obstruct  the  free  navigation  of  the  waters,  so 
far  as  such  navigation  may  be  required  in  the 
prosecution  of  interstate  and  foreign  commerce. 
And  by  "free  navigation"  is  not  meant  a  navi- 
gation entirely  clear  of  obstructions.    In  the 
sense  in  which  these  terms  are  used  by  Euro- 
pean jurists,  the  navigation  of  a  river  is  free, 
when  it  is  not  entirely  interrupted,  and  not  em- 
barrassed by  oppressive  duties  exacted  by  ripa- 
rian States.    In  this  coimtry,  the  navigation  of 
a  river  is  deemed  to  be  free,  when  it  is  kept 
open  for  vessels  cleared  of  such  physical  ob- 
structions as  would  retard  their  passage  beyond 
what  is  required  for  the  necessary  transit  over 
the  stream,  and  is  exempt  from  exactions  and* 
delays  other  than  for  the  enforcement  of  quar- 
antine and  health  laws;  and  such  occasional 
tolls  as  may  be  levied  to  meet  the  expenses  of 
improving  its  navigation.  The  delays  attendant 
upon  the  necessary  transit  of  persons  and  prop- 
erty, or  the  enforcement  of  quarantine  and 
health  laws,  or  the  exaction  in  exceptional  cases 
of  tolls,  are  not  deemed  to  be  inconsistent  with 
the  free  navigation  of  the  river  in  the  legal 
sense  of  those  terms.  Thus,  bridges  with  draws 
of  sufficient  width  for  the  passage  of  vessels,  are 
allowed  on  rivers  in  Europe,  like  the  Rhine, 
whose  navigation  is  declared  to  be  free.  So,  in 
this  country,  such  bridges  do  not  destroy  the 
free  character  of  the  navigation,  any  more  than 
ferries,  though,  like  them,  they  may  cause  more 
or  less  delay  to  vessels.    In  Palmer  v.  Comrs. 
of  Cuyalwga  Co.  [8  McLean,  226],  application 
was  made  to  the  Circuit  Court  of  the  United 
States,  sitting  in  Ohio,  for  an  injunction  to  pre- 
vent the  construction  of  a  draw  bridge  over  the 
Cuyahoga  River,on  the  ground  that  it  would  ob- 
struct the  navigation  of  the  river  and  injure  the 
property  of  the  plaintiff  in  its  vicinity.    It  was 
founded  upon  the  4th  article  of  the  Ordinance 
of  1787  respecting  the  Northwestern  Territory, 
which  declares  "That  the  navigable  waters  lead-  [407] 
ing  into  the  Mississippi  and  St.  Lawrence,  and 
the  carrying  places  between  the  same,  shall  be 
common  highways  and  forever  free,  as  well 
to  the  inhabitants  of  said  Territory,  as  to  the 
citizens  of  the  United  States,  and  those  of 
any  other  States  that  may  be  admitted  into 
the  Confederacy,  without  any  tax,  impost  or 
duty  therefor.     The  court,  refusing  the  in- 
junction, said  that  this  provision  "Does  not  pre- 
vent a  State  from  improving  the  navigableness 
of  these  waters,  by  removing  obstructions,  or 
by  dams  and  locks  so  increasing  the  depth  of 
the  water  as  to  extend  the  line  of  navigation. 
Nor  does  the  Ordinance  prohibit  the  construc- 
tion of  any  work  on  the  river,  which  the  State 
may  consider  important  to  commercial  inter- 
course.  A  dam  may  be  thrown  over  the  river, 
provided  a  lock  is  so  constructed  as  to  permit 
boats  to  pass,  with  little  or  no  delay,  and  with- 
out charge.    A  temporary  delay,  such  as  pass- 
ing a  lock,  could  not  be  considered  as  an  ob- 
struction prohibited  by  the  Ordinance."  And 
again ;  '  'A  drawbridge  across  a  navigable  water 
is  not  an  obstruction.   As  this  could  not  be  a 
work  connected  with  the  navigation  of  the  river, 
no  toll,  it  is  supposed,  could  be  charged  for  the 
passage  of  boats.   But  the  obstruction  would  be 
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only  momentary,  to  raise  the  draw;  and  as  such 
a  work  may  be  very  important  in  a  general  in- 
tercourse of  the  community,  no  doubt  is  enter- 
tained as  to  the  power  of  the  State  to  make  the 
bridge." 

In  the  Wheeling  Bridge  Que  [59 U.  S..  XV., 
485],  the  bridge  was  held  to  be  an  unlawful  ob- 
struction because  it  entirely  prevented  the  pas- 
sage of  steam  vessels  with  high  chimneys  ;  and 
the  court  ordered  that  it  should  be  elevated  in  a 
manner  and  to  an  extent  indicated,  so  as  to  afford 
a  free  passage  for  the  steamers;  or  that  some 
other  plan  should  be  adopted  by  a  day  desig- 
nated which  would  relieve  the  navigation  from 
obstruction.  Upon  a  suggestion,  that  the  ob- 
struction to  the  navigation  might  be  avoided  by 
making  a  draw  in  the  bridge,  or  in  some  other 
manner  equally  convenient  to  the  public  and 
less  expensive  than  by  elevating  it,  the  matter 
was  referred  to  an  engineer;  and  upon  his  report, 
the  company  was  allowed  to  make  an  attempt 
to  obviate  the  obstruction  by  improving  another 
channel  of  the  river  and  constructing  a  draw  in 
( 408]  the  bridge  over  it.  Some  slight  delay  would  be 
caused  by  the  draw,  and  an  increased  distance 
would  have  to  be  run  in  passing  i*je  new  chan- 
nel ;  but  the  court  did  not  consider  these  circum- 
stances as  constituting  a  material  objection  to 
the  plan.  See,  also,  Cooley,  Const.  Lim.,  pp. 
591-594,  and  authorities  there  cited. 

The  considerations  to  which  I  have  referred 
and  the  authorities  cited  lead  to  a  ready  solution 
of  the  questions  raised  by  the  case  at  bar. 

The  construction  of  a  bridge  over  the  Ohio 
River  was  authorized  by  the  legislation  of  Ken- 
tucky and  Ohio.  The  legislation  of  Kentucky, 
adopted  in  1868,  provided  that  the  bridge 
"  Should  be  so  constructed  as  not  to  obstruct  the 
navigation  of  the  Ohio  River  further  than  the 
lawsof  theUnited  States  authorize."  The  legisla- 
tion of  Ohio,  adopted  the  same  year,  authorized 
the  construction  of  a  bridge '  'Either  with  a  single 
span  or  with  a  draw,"  as  the  Company  (incorpo- 
rated for  that  purpose)  might  determine;  but  in 
either  case,  in  order  that  said  bridge  might  not 
obstruct  the  navigation  of  said  river,  the  same 
should  be  built  in  accordance  with  the  Act  of 
Congress^of  July ^14,  1862  [12  gja^j^^569]. 

on  the  subject;  which^oT course,  meant  before 
the  bridge  was  built  The  only  regulation  of 
Congress  to  which  the  erection  of  the  bridge 
was  made  subject  by  the  States,  was  such  as 
had  been  prescribed  or  might  be  prescribed  pre- 
viously to  the  execution  of  the  work.  The  bridge 
was  not  surrendered  to  any  further  disposition 
or  control  of  the  General  Government.  The 
companies  organized  under  the  laws  of  the  two 
States  for  the  construction  of  the  bridge  were 
authorized  to  consolidate  themselves  into  one 
company.  They  were  consolidated  under  the 
name  of  the  Newport  and  Cincinnati  Bridge 
Company. 

On  the  3d  of  March,  1869  [15  Stat,  at  L. .847], 
Congress  passed  a  Joint  Resolution  giving  its 
consent  to  this  Company  to  erect  a  bridge  over 
the  Ohio  River  from  Cincinnati  *o  Newport, 
provided  it  be  built  with  an  unbroken  or  con- 
tinuous span  of  not  less  than  four  hundred  feet 
in  the  clear  from  pier  to  pier,  over  the  main 
channel  of  the  river,  and  in  all  other  respects  in 
accordance  with  the  conditions  and  limitations 
of  en  Act  entitled  "An  Act  to  Establish  Certain 
See  15  Otto. 


Post-Roads,"  approved  July  14,  1862;  and  the 
Resolution  declared  that  the  bridge,  when  com- 
pleted in  the  manner  specified,  should  "be 
deemed  and  taken  to  be  a  legal  structure,"  and 
should  be  "A  post-road  for  the  transmission  of 
the  mails  of  the  United  States."  It  also  had  this 
clause:  "But  Congress  reserves  the  right  to  with- 
draw the  assent  hereby  given,  in  earn  the  free  navi- 
gation of  said  river  shall  at  any  time  be  substan- 
tially and  materially  obstructed  by  any  bridge  to 
be  erected  under  the  authority  of  this  Resolution, 
or  to  direct  the  necessary  modifications  and  alter 
ations  of  said  bridge." 

The  Act  of  July  14,  1882,  provided  that 
any  bridge  erected  under  it  might,  at  the  option 
of  the  Company  building  the  same,  be  con- 
structed either  as  a  drawbridge,  with  a  pivot  or 
other  form  of  draw,  or  with  unbroken  or  con 
tinuous  spans;  and  specified  the  width  of  the 
spans  and  the  elevation  of  the  bridge. 

In  March,  1869,  the  Company  commenced  the 
construction  of  a  bridge  across  the  river  accord- 
ing to  a  plan,  which  met  all  the  conditions  im- 
posed by  the  legislation  of  the  States  and  of  Con 
gress,and  the  work  was  prosecuted  until  March, 
1871, when  it  was  nearly  completed,  the  actual 
cost  then  incurred  being  about  $807,000.  The 
whole  cost,  when  completed  at  contract  prices, 
would  have  been  about  $1,110,000.  On  the  3d 
of  March,  of  that  year, while  the  Company  was 
in  the  prosecution  of  the  work,  Congress  passed 
an  Act  [16  Stat,  at  L.,  572],  declaring  that  it 
would  be  unlawful  for  the  Company  or  any 
other  person  to  proceed  with  the  erection  of  the 
bridge  without  making  various  alterations,  in- 
cluding a  wider  span  and  a  higher  elevation, 
which  should  be  submitted  to  the  Secretary  of 
War  for  his  approval. 

The  Company  immediately  suspended  work, 
adopted  a  new  plan,  submitted  it  to  the  Secre- 
tary of  War,  obtained  his  approval,  and  then 
proceeded  with  the  bridge  and  completed  it. 
The  additional  work,  and  the  necessary  changes 
in  that  already  done,  required  by  the  Act  of  Con- 
gress, caused  an  additional  expenditure  of  over 
$800,000.  The  Act  also  provided  that,  in  the 
event  the  Company  made  the  changes,  it  should 
be  lawful  for  it  to  file  a  bill  in  equity  against 
the  United  States,  in  the  Circuit  Court  for  the 
Southern  District  of  Ohio,  which  should  have 

iurisdiction  to  determine:  first,  whether  the 
ridge,  according  to  the  plans  on  which  it  had 
progressed  at  the  passage  of  the  Act,  had  been 
constructed  so  as  substantially  to  comply  with 
the  provisions  of  law  relating  thereto;  and  sec- 
ond, the  liability  of  the  United  States,  if  any 
there  were,  to  the  Company,  by  reason  of  the 
changes  required;  and  if  the  court  should  deter- 
mine that  the  United  States  were  so  liable,  and 
that  the  bridge  was  so  being  built,  then  the  court 
should  further  ascertain  and  determine  the 
amount  of  the  actual  and  necessary  cost  and  ex- 
penditures reasonably  required  to  be  incurred  in 
making  the  changes  in  the  bridge  and  its  ap- 
proaches, in  excess  of  the  cost  of  building  the 
bridge  and  approaches  according  to  the  original 
plan.  The  court  was  further  authorized  and  re- 
quired to  proceed  therein  to  final  decree  as  in 
other  cases  of  equity. 

Under  this  Act,  the  present  bill  was  filed  and 
it  was  clearly  shown  at  the  hearing  that  when 
the  Act  was  passed  the  bridge  had  been  con- 
structed substantially  in  compliance  with  all  the 
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provisions  of  law  in  relation  thereto;  that  so  far 
as  constructed  it  did  not  materially  obstruct  the 
navigation  of  the  river,  and  would  not  have 
done  so  had  it  been  completed  according  to  the 
original  plan.  Yet  the  court  below  held,  and 
this  court  sustains  its  ruling,  that,  for  the  enor- 
mous expenditures  forced  upon  the  Company 
the  United  States  are  in  no  way  responsible. 
This  court  thus,  in  effect,  decides  that  the  power 
of  Congress  over  all  structures  crossing  navi- 
gable streams  is  absolute;  and  that  it  can  change 
or  remove  them  at  its  pleasure,  without  regard 
to  their  effect  upon  the  free  navigation  of  the 
streams,  and  without  compensation  to  the 
owners. 

I  do  not  think  that  the  assent  of  Congress  to  the 
erection  of  the  bridge  was  at  all  essential  to  its 
character  as  a  lawf  ulstructure.  That  depended 
upon  the  legislation  of  Kentucky  and  Ohio,  and 
upon  the  contingency  of  the  bridge  not  interfer- 
ing with  the  free  navigation  of  the  river.  The  as- 
sent of  Congress, aa  already  stated,  only  removed 
all  ground  of  complaint  of  the  structure  as  in- 
terfering with  the  public  right  of  navigation,  so 
far  as  that  right  was  under  the  protection  of  the 
Federal  Government.  No  one  could  afterwards 
complain  that  the  bridge,  if  built  in  conformity 
with  the  directions  specified,  constituted  a  pub- 
lic nuisance,  because  interrupting  the  free  navi- 
gation of  the  river  as  secured  under  the  laws  of 
Congress,  and  proceed  to  obtain  its  abatement. 
The  authority  of  the  States  to  build  it,  coupled 
with  the  assent  of  Congress,  if  constructed  in 
the  manner  prescribed,  placed  the  work,  whilst 
in  the  process  of  erection  and  when  completed, 
beyond  the  reach  of  legal  proceedings  for  its 
abatement  or  modification.  It  could  not,  when 
completed,  be  taken  for  public  purposes  by  the 
General  Government,  nor  be  materially  changed 
in  its  form  and  structure  whilst  in  the  process  of 
erection,  under  compulsion  of  the  legislation  of 
Congress,  without  compensation  to  its  owners 
The  legislative  declaration,  made  when  it  was 
nearly  completed,  that  its  further  construction 
would  be  unlawful  without  a  change  of  plan, 
which  necessitated  very  costly  alterations,  or  an 
abandonment  of  the  bridge,  was  a  taking  from 
its  owners  of  a  portion  of  their  work  as  effectu- 
ally as  its  absolute  appropriation.  If  not,  in  the 
strict  constitutional  sense,  a  taking  of  private 
property  for  public  uses,  it  was  an  enforced  ex- 
penditure of  labor  and  materials  by  the  Com- 
pany, not  required  by  the  work  undertaken  or 
the  conditions  on  which  assent  to  its  construc- 
tion had  been  given;  and  for  such  labor  and 
materials  the  Government  should,  on  every 
principle  of  justice,  indemnify  the  Company. 
A  legislative  decree  commanding  such  an  ex- 
penditure is  within  the  spirit,  if  not  the  letter, 
of  the  constitutional  provisions  which  inhibit 
depriving  one  of  his  property  without  due  proc- 
ess of  law,  and  taking  it  from  him  without 
compensation.  The  wrong  inflicted  is  as  great 
in  the  one  way  as  in  the  other.  As  the  provis- 
ions were  designed  to  secure  the  individual  from 
the  arbitrary  spoliation  of  his  property,  their 
purpose  could  be  readily  evaded  if  a  special 
Act  could  exact  for  the  protection  of  his  prop- 
erty an  expenditure  of  money  or  labor,  which 
was  neither  exacted  w.'.en  the  property  was  ac- 
quired, nor  permitted  by  the  terms  of  its  ac- 
quisition. 

This  view  was  taken  by  the  Court  of  Appeals 
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of  Virginia,  in  Crenshaw  v.  Slate  River  Co.,  re- 
ported in  6th  Rand.  [245].  There  it  was  held 
that  after  a  mill  had  been  established  and  a  dam 
erected  according  to  a  law  granting  to  the  mill 
owner  the  use  of  the  water  for  grinding,  a  sub- 
sequent Act  of  the  Legislature,  which  imposed 
on  him  the  burden  of  erecting  locks  through 
his  dam,  keeping  them  in  repair,  and  giving  r  502i 
them  attendance  so  as  to  admit  the  passage  of  1  1 
boats,  and  on  his  failure,  vested  in  a  company 
the  power  to  abate  the  dam  as  a  nuisance,  with- 
out full  indemnification  and  equivalent  for  the 
injury  thus  done  to  his  vested  rights,  was  con- 
trary to  the  Constitution  of  the  State,  and  void, 
as  a  taking  of  private  property  for  a  public  use 
without  compensation. 

There  are  many  ways  of  taking  property  other 
than  by  occupation  or  appropriation,  which  are 
within  the  constitutional  inhibition.  If  its  bene- 
ficial use  and  enjoyment  are  prevented  under 
the  sanction  of  law,  it  is  taken  from  him  as  ef- 
fectually as  though  the  title  were  condemned. 
Such  is  the  purport  of  the  decision  in  PumpeUy 
v.  Green  Bay  Co.,  13  Wall.,  166 180  U.  S.,  XX, 
657],  a  decision  which  has  attracted  much  at- 
tention from  its  enlarged  views  of  the  redress 
afforded  by  the  constitutional  provision  for  in- 

Juries  to  property  effected  under  authority  of 
iw,  which  permanently  and  materially  impair 
its  value.   It  was  there  held  that  the  backing 
of  the  water  of  a  river  in  Wisconsin  by  a  dam 
authorized  by  law,  so  as  to  overflow  the  land  of 
an  individual,  thus  destroying  its  usefulness  to 
him,  was  a  taking  of  the  property  within  the 
meaning  of  the  Constitution    Mr.  Justice  Mil- 
ler, in  delivering  the  opinion  of  the  court, very 
justly  observed  that  *  'It  would  be  a  very  curious 
and  unsatisfactory  result,  if  in  construing  a  pro- 
vision of  constitutional  law,  always  understood 
to  have  been  adopted  for  protection  and  securi- 
ty to  the  rights  of  the  individual  as  against  the 
Government,  and  which  has  received  the  com- 
mendation of  jurists,  statesmen  and  commenta- 
tors as  placing  the  iust  principles  of  the  com- 
mon law  on  that  subject  beyond  the  power  of 
ordinary  legislation  to  change  or  control  them, 
it  shall  be  held  that  if  the  Government  refrains 
from  the  absolute  conversion  of  real  property 
to  the  uses  of  the  public,  it  can  destroy  its  value 
entirely,  can  inflict  irreparable  and  permanent 
injury  to  any  extent ;  can,  in  effect,  subject  it 
to  total  destruction  without  making  any  com- 
pensation, because,  in  the  narrowest  sense  of 
that  word,  it  is  not  taken  for  the  public  use. 
Such  a  construction  would  pervert  the  constiti'- 
tional  provision  into  a  restriction  upon  the  righk 
of  the  citizen  as  those  rights  stood  at  the  com- 
mon law,  instead  of  the  Government,  and  make 
it  an  authority  for  invasion  of  private  right  un- 
der the  pretext  of  the  public  good,  which  had 
no  warrant  in  the  laws  or  practices  of  our  ances- 
tors." 

It  is  not  necessary,  however.in  order  to  charge 
the  Government  with  the  expenditures  forced 
upon  the  Company,  to  rely  upon  this  provision 
of  the  Constitution,  further  than  to  show  the 
general  spirit  which  should  control  the  Govern- 
ment in  its  legislation  affecting  the  property  of 
individuals.  There  is  a  general  principle  of 
justice  pervading  our  laws,  and  the  laws  of  all 
free  governments,  which  requires  that  whoever 
unlawfully  and  wrongfully  imposes  upon  an- 
other the  necessity  of  an  unusual  expenditure 
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of  money  or  labor  or  materials  for  the  protec- 
t  J'  u  and  preservation  of  bis  property,  shall  make 
complete  indemnity  for  the  expenditure.  The 
principle  applies  as  fully  to  the  acts  of  the  Gov- 
ernment as  to  those  of  individuals;  and  wherever 
suits  can  be  brought  in  the  tribunals  of  the  coun- 
try, such  indemnity  can  be  enforced.  Here  the 
Government  waives  exemption  from  suit  which 
its  sovereign  character  gives,  and  submits  the 
question  of  its  liability  to  the  judgment  of  its 
tribunals,  thus  admitting  a  readiness  to  indem- 
nify the  owners  of  the  bridge,  if  it  has  disre- 
garded its  pledge  and  dealt  unfairly  with  them 
in  the  premises. 

The  Resolution  of  Congress  giving  its  consent 
to  the  erection  of  the  bridge  specified  its  char- 
acter and  form,  and  the  right  to  withdraw  the 
consent  or  to  direct  necessary  modifications  and 
alterations  of  the  bridge  was  reserved  to  be  ex- 
ercised only  in  case  the  free  navigation  of  the 
river  should  at  any  time  be  substantially  and 
materially  obstructed  by  the  bridge.  The  res- 
ervation clause  is  to  be  read  as  though  written 
thus:  "But  Congress  reserves  the  right  to 
withdraw  the  assent  hereby  given  (or  to  direct 
the  necessary  modifications  and  alterations  of 
said  bridge)  in  case  the  free  navigation  of  *aid 
river  shall  at  any  time  be  substantially  and  ma- 
terially obstructed  by  any  bridge  to  be  erected 
under  the  authority  of  this  Resolution."  'i  ue 
right  to  withdraw  the  assent  or  to  direct  altera- 
tions was  thus  made  to  depend  upon  the  same 
contingency;  and  the  Resolution  amounts  to  a 
pledge,  of  the  Government,  that  neither  should 
be  done  unless  the  contingency  happened.  Con- 
gress said  to  the  constructing  Company  in  sub- 
stance thus:  "You  are  empowered  by  the 
|  S04  ]  States  of  Kentucky  and  Ohio  to  build  a  bridge 
over  the  Ohio  River,  of  certain  height  and  di- 
mensions, provided  it  be  so  constructed  as  not 
to  obstruct  the  navigation  of  the  river  further 
than  the  present  laws  of  the  United  States  au- 
thorize, and  in  accordance  with  the  Act  of  July 
14,  1862.  Now,  we  consent  to  the  erection 
of  the  bridge;  that  is,  we  declare  that,  if  con- 
structed in  the  manner  prescribed,  it  shall  not 
be  deemed  an  obstruction  to  the  free  naviga- 
tion of  the  river;  but  we  reserve  the  right  to 
withdraw  this  assent  or  to  direct  alterations  to 
the  bridge,  if  hereafter  the  free  navigation  of 
the  river  should  be  substantially  and  materially 
obstructed  by  it." 

The  General  Government, through  Congress, 
thus  bound  itself  not  to  interfere  with  the  con- 
struction of  the  bridge,  nor  x.ith  the  bridge 
when  completed,  except  on  the  contingency  of 
its  proving  a  material  obstruction  to  the  free 
navigation  of  the  river.  Such  contingency  had 
not  occurred  when  the  Act  directing  the  altera- 
tions was  passed;  it  has  never  occurred.  So  the 
proofs  in  the  case  show  and,  independently  of 
this  circumstance,  whether  or  not  the  contin- 
gency had  occurred,  was  not  a  fact  to  be  arbi- 
trarily determined  by  the  Legislature.  It  was 
to  be  ascertained  judicially  upon  proofs  and 
after  hearing  the  parties,  like  any  other  disputed 
fact  upon  the  establishment  of  which  rights  of 
property  depend.  This  doctrine,  as  well  as 
other  positions  advanced  in  this  opinion,  is  well 
illustrated  by  the  case  of  Com.v.  Propra.  of  New 
Bedford  Bridge,  2  Gray,  889.  There  the  Act 
chartering  the  corporation  authorized  the  build- 
ing over  a  navigable  stream  in  Massachusetts 
See  15  Otto. 


of  a  toll-bridge  with  two  suitable  draws,  which 
were  to  be  at  least  thirty  feet  wide;  one  on  the 
west  side  of  the  river  in  the  channel  way,  and 
the  other  on  the  east  side  in  *he  most  suitable 
place  there.  A  bridge  with  sucii  draws  was  ac- 
cordingly built  A  subsequent  Act  of  the  Leg- 
islature required  the  corporation  to  make  and 
maintain,  in  lieu  of  one  of  these  two  draws,  a 
new  draw  of  not  less  than  sixty  feet  hi  width, 
the  westerly  abutment  of  which  was  to  be  eight 
feet  further  to  the  eastward  than  the  westerly 
abutment  of  the  existing  draw.  The  bridge  pro- 
prietors, not  making  the  changes  required, 
were  indicted  for  obstructing  the  navigation  of 
the  river  by  their  bridge.  They  justified  under 
their  Act  of  incorporation.  In  deciding  upon 
their  liability,  the  court  held  that  the  original 
Act  of  incorporation,  when  accepted,  consti- 
tuted a  contract  between  them  and  the  Stale, by 
the  terms  of  which  both  parties  were  equally 
bound;  that  the  proprietors  could  not,  without  15051 
the  consent  of  the  Legislature,  escape  or  evade 
any  of  the  duties  or  obligations  imposed  upon 
or  assumed  by  them  under  the  Act;  nor  could 
the  Legislature,  without  the  assent  of  the  pro- 
prietors, in  any  way  affect  or  impair  the  origi- 
nal terms  of  the  charter  by  annexing  new  con- 
ditions or  imposing  additional  duties  onerous  in 
their  nature  or  inconsistent  with  a  reasonable 
construction  of  the  contract;  that,  by  its  terms, 
the  proprietors  were  to  erect  "suitable  draws, 
which  were  to  be  not  less  than  thirty  feet  wide;" 
and  that  the  question  whether  the  draws  al- 
ready made  were  suitable,  that  is,  constructed 
so  as  not  unreasonably  or  unnecessarily  to  ob- 
struct or  impede  the  navigation  of  the  river, 
was  not  a  question  to  be  determined  absolutely 
by  the  Legislature  or  by  the  proprietors,  when 
disputed  between  the  parties.  "Like  all  other 
matters  involving  a  controversy  concerning 
public  duty  and  private  rights."  said  the  court, 
"it  is  to  be  adjudged  and  settled  in  the  regular 
tribunals  where  questions  of  law  and  fact  are 
adjudicated  on  fixed  and  established  principles, 
and  according  to  the  forms  and  usages  best 
adapted  to  secure  the  impartial  administration 
of  justice."  The  same  doctrine  is  also  well  il- 
lustrated in  the  case  of  Mayor  of  Baltimore  v. 
R.  R.  Co.,  decided  in  the  Circuit  Court  of  the 
United  States  bv  the  late  Mr.  Jtutiee  Grier. 
The  charter  of  the  Pittsburg  and  Connellsville 
Railroad  Company,  a  corporation  of  Pennsyl- 
vania, contained  the  following  provision,  tu.: 
"If  the  said  company  shall  at  any  time  misuse 
or  abuse  any  of  the  privileges  herein  granted, 
the  Legislature  may  resume  all  and  singular  the 
rights  and  privileges  hereby  granted  to  such  cor- 
poration." Under  this  clause  the  Legislature 
passed  an  Act,  in  1864,  revoking  and  resuming 
all  the  rights  and  privileges  granted  to  the  com- 
pany, so  far  as  it  authorized  the  construction  of 
a  line  southwardly  or  eastwardly  from  Con- 
nellsville. But  the  court  held  that  when  the 
right  to  revoke  was  to  be  exercised  only  in  case 
the  corporation  should  misuse  or  abuse  its  priv- 
ileges, the  fact  of  such  misuse,  if  denied  by  the 
corporation,  should  be  established  by  compe- 
tent proceedings ;  and  that  an  Act  declaring  a 
revocation  without  the  establishment  of  such 
fact  was  unconstitutional.  In  giving  its  opinion 
Mr.  Justice  Grier  said:  "If  in  the  Act  of  Incor-  I OUtt  J 
poration  the  Legislature  retains  the  absolute 
and  unconditional  power  of  revocation  for  any 
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or  no  reason;  if  it  be  so  written  in  the  bond,  the 
party  accepting  a  franchise  on  such  conditions 
cannot  complain  if  it  be  arbitrarily  revoked;  or 
if  this  contract  be  that  the  Legislature  may  re- 
peal the  Act  whenever  in  its  opinion  the  corpo- 
ration has  misused  or  abused  its  privileges,  then 
the  contract  constitutes  the  Legislature  the  ar- 
biter and  judge  of  the  existence  of  that  fact. 
But  the  case  Defore  us  comes  within  another 
category.  The  contract  does  not  give  an  un- 
conditional right  to  the  Legislature  to  repudiate 
its  contract,  nor  is  the  Legislature  constituted 
the  tribunal  to  adjudge  the  question  of  fact  as 
to  the  misuse  or  abuse."  4  Am.  Law  Reg.  (N. 
8.),  750. 

A  consciousness  seems  to  have  pervaded  Con- 
gress that  it  was  disregarding  its  pledge  to  the 
Company,  when  it  directed  the  alterations 
which  proved  so  expensive,  before  the  con- 
tingency mentioned  had  happened;  and  that  it 
might  turn  out  that  the  bridge  completed  as 
designed  would  not  substantially  and  material- 
ly obstruct  the  free  navigation  of  the  river;  and 
that,  in  that  case,  it  would  be  iustly  chargeable 
with  the  commission  of  an  injury  to  the  Com- 
pany. For  this  reason,  I  think  we  may  assume 
it  intended  that  the  court  should  award  com- 
pensation to  the  owners  for  the  alterations 
made,  if,  upon  proof,  it  appeared  that,  so  far  as 
the  bridge  had  been  constructed,  when  they 
were  required,  the  provisions  of  the  law  relating 
thereto  had  been  substantially  complied  with; 
and  it  should  also  appear  that  if  completed  as 
originally  designed,  the'  bridge  would  not  have 
substantially  and  materially  obstructed  the  free 
navigation  of  the  river.  Congress  did  not  in- 
tend that  heavy  expenditures  should  be  imposed 
by  its  will  upon  the  Company  without  at  the 
same  time  offering,  if  they  were  illegally  ex- 
acted, to  re-im  burse  them.  Congress  intended 
to  be  just,  and  I  cannot  resist  the  conclusion,  that 
the  court,  in  its  decision,  has  defeated  its  inten- 
tions. 

True  oopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


Mr.  Justice  Miller  dissenting: 

I  dissent  from  the  decree  of  the  court  in  this 
case,  and  as  I  cannot  agree  to  all  the  grounds 
. .  on  which  my  brother  Field  dissents,  I  will  state, 
very  briefly,  the  reasons  which  have  seemed  to 
me  to  require  the  reversal  of  the  decree  of  the 
circuit  court. 

Congress  gave  its  assent  in  the  most  solemn 
form,  by  the  Joint  Resolution  of  1869,  to  the 
erection  of  a  bridge  over  the  Ohio  River  by  the 
appellant  Company,  the  character  of  which  was 
described  in  the  Resolution.  It  reserved  the 
right  to  withdraw  the  assent  thus  given  in  case 
the  free  navigation  of  the  river  should  at  any 
time  be  substantial '•  f  and  materially  obstructed 
by  any  bridge  to  be  erected  under  the  authority 
of  this  Resolution,  or  to  direct  necessary  modi- 
fications and  alterations  of  said  bridge.  The 
circuit  court  finds  that,  up  to  the  8d  day  of 
March,  1871,  the  Bridge  Company  bad  pro- 
ceeded in  the  erection  of  their  bridge,  "In  all 
respects  constructing  the  same  so  as  substan- 
tially to  comply  with  the  provisions  of  the  law 
relating  thereto." 

On  that  day  Congress  passed  the  Act  under 
which  this  suit  is  brought;  and  it  is  upon  the 
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construction  of  this  An  in  connection  with  the 
Joint  Resolution  of  1869  that  the  decision  of 
this  case  must  turn. 

It  will  be  observed  that  the  Joint  Resolution 
reserved  to  Congress  a  right  to  interfere  and 
assert  its  power  only  in  case  the  bridge  of  the 
appellants  should  at  any  time  tubttantially  and 
materially  obstruct  the  free  navigation  of  the 
river;  and,  in  that  event,  the  reservation  was 
that  Congress  might  withdraw  the  assent  so 

S'ven  to  the  erection  of  the  bridge,  or  direct 
e  necessary  modifications  and  alterations  of 
said  bridge.  It  is  not  necessary  to  inquire 
whether  Congress  could  do  both  these  things 
or  not,  for  it  did  not,  as  I  understand  the  lan- 
guage of  the  Act  of  March  8,  1871,  withdraw 
or  intend  to  withdraw  its  assent  previously 
given. 

It  did  exercise  the  alternative  power  given  by 
the  Joint  Resolution,  and  "  direct  the  necessary 
modifications  and  alterations  of  said  bridge. 

The  legislation  by  which  this  is  done  is  the 
5th  and  last  section  of  an  Act  making  appro- 
priations for  the  service  of  the  Postofflce  De- 
partment. 

It  is  important  to  observe  that  it  contains  no 
declaration  that  the  bridge,  as  it  had  been  and 
was  being  constructed,  would  either  partially 
or  substantially  obstruct  the  navigation  of  the 
Ohio  River,  nor  does  this  court  base  its  decree 
on  the  existence  of  that  fact.  Nor  do  counsel 
in  the  argument  before  us  insist  that  this  was 
proved,  or  that  it  was  a  necessary  condition  to 
the  exercise  of  the  power  which  Congress  as- 
sumed in  passing  the  statute  requiring  altera- 
tions in  construction  of  the  bridge,  costing  over 
$200,000. 

Why  did  not  Congress  declare  as  a  reason 
for  the  exercise  of  this  power  that  the  bridge  as 
originally  authorized  by  it  was  or  would  be  an 
obstruction  to  navigation?  And  why  did  it  not 
content  itself  with  making  that  declaration  and 
withdrawing  its  assent,  as  it  would  then  have 
a  right  to  do? 

The  best  answer  to  this  question,  the  most 
reasonable  one  to  be  made,  and  the  one  most 
consistent  with  the  evidence  in  this  record,  is, 
that  either  the  fact  did  not  exist,  or  was  not  so 
apparent  to  Congress  that  it  was  willing  to 
found  any  action  on  it. 

But  Congress,  with  this  view  of  that  ques- 
tion, and  entertaining  also  a  just  view  of  its 
powers  and  obligations  as  regards  the  appel- 
lants and  their  bridge,  determined  to  exercise 
such  power  as  it  had  for  the  purpose  of  chang- 
ing the  structure  from  a  drawbridge,  to  a  bridge 
so  high  above  the  water  that  no  draw  was  nec- 
essary. 

It  did  this;  but  in  the  same  section  which 
prescribed  this  change  and  forbid  the  Company 
to  proceed  in  any  other  mode  of  construction, 
it  provided  equitable  relief  for  the  injury  which 
this  somewhat  arbitrary  act  of  power  inflicted 
on  the  Bridge  Company. 

I  repeat,  that  it  was  competent  for  Congress 
to  have  declared  that  the  bridge,  as  it  was  in 
process  of  construction,  had  proved  to  be  a  sub- 
stantial and  material  obstruction  to  the  free 
navigation  of  the  river,  and  for  that  reason  the 
assent  of  Congress  to  its  erection  was  with- 
drawn; or  that  It  would  be  such  obstruction  un- 
less certain  modifications  of  the  plan  were 
made,  which  Congress  could  prescribe,  and 
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require  them  to  be  made.  Bat  it  did  neither.  It 
based  no  action  on  the  assumption  that  the 
bridge  was  or  would  be  an  obstruction  to  navi- 
gation; but  it  determined  to  change  the  bridge 
from  a  low  bridge  with  a  draw,  to  a  high  bridge 
without  a  draw.  The  difference  in  these  two 
r 487i  are  well  known  to  everyone  who  has  traveled 
over  our  western  rivers,  and  I  myself  am  fa- 
miliar with  no  less  than  ten  drawbridges  across 
the  Mississippi  River  built  under  Acts  of  Con- 
gress, which  are  not  substantial  or  material  ob- 
structions to  the  navigation  of  that  great  river. 

Congress,  therefore,  never  intended  to  act  on 
the  reservation  contained  in  the  Joint  Resolu- 
tion. No  reference  is  made  to  that  Resolution 
in  the  Act  of  1871  requiring  this  total  change 
of  plan. 

Nothing  is  more  reasonable,  therefore,  than 
that  Congress,  resorting  to  it£  high  prerogative 
of  requiring  a  structure  which  would  not  only 
be  no  substantial  or  material  obstruction  to 
navigation,  words  well  understood,  but  one 
which  would  impose  no  delay  in  passing  it  nor 
interfere  in  the  slightest  possible  manner  with 
navigation,  should  see  that  equity  and  justice 
required  compensation  for  the  loss  inflicted  by 
this  change. 

It  did  see  this  and  provided  for  the  situation. 
Until  the  structure  was  completed,  no  one  could 
tell  the  cost  of  the  changes  required.  When 
completed,  the  safest  tribunal,'  as  Congress 
thought,  to  determine  this  was  a  court.  And 
that  the  court  might  not  be  restricted  by  the 
rigid  rules  of  a  court  of  law,  it  referred  the 
matter  to  a  court  of  equity,  with  instructions 
to  proceed  as  in  other  cases  in  equity.  It  re- 
quired the  court  to  determine  "  The  actual  and 
necessary  costs  and  expenditures  reasonably  re- 
quired to  be  incurred  in  making  the  changes 
ordered,"  and  it  instructed  the  Secretary  of  the 
Treasury  to  pay  the  amount  so  found. 

It  required  the  court  to  ascertain,  "".First, 
whether  the  bridge,  according  to  the  plans  on 
which  it  has  progressed  at  the  passage  of  this 
Act,  has  been  constructed  so  as  to  substantially 
comply  with  provisions  of  law  relating  there- 
to." The  court  found  that  the  bridge  was  in 
conformity  to  law,  including,  of  course,  the 
Joint  Resolution  giving  the  assent  of  Congress. 
"  Second,  the  liability,  if  any  there  be,  of  the 
United  States  to  said  Company  by  reason  of 
the  changes  by  this  Act  required." 

The  whole  argument  of  the  opinion  of  the 
court  is  founded  on  the  potentiality  of  this,  "  if 
any  there  be."  And  the  whole  scheme  and  pur- 
14881  ^OK  °'  ^omt  Resolution;  its  assent  with 
I  J  qualified  power  of  withdrawal;  the  failure  of 
Congress  to  declare  the  existence  of  the  condi- 
tion on  which  this  right  of  withdrawal  was  to 
be  exercised;  the  fact  that  the  law  required  the 
court  to  find  whether  the  appellants  had  pro- 
ceeded according  to  law,  and  that  the  court 
found  they  had  so  proceeded;  the  great  loss 
which  appellants  were  compelled  to  bear,  and 
the  reference  of  the  whole  matter  to  a  court  of 
equity,  are  all  ignored,  that  we  may  throw  our- 
selves back  on  the  general  and  absolute  power 
of  Congress,  over  navigable  waters,  to  defeat 
this  eminently  just  claim  for  losses,  growing 
out  of  the  exercise  of  that  power.  It  is  impos- 
sible for  me  to  believe  that  Congress  went 
through  all  this  tedious  legal  machinery  to  have 
the  court  decide  upon  its  right  to  exercise  such 1 
See  15  Otto. 


a  power  without  responsibility.  It  is  not  the 
habit  of  that  body  to  refer  intentionally  the 
question  of  its  constitutional  power  to  the  courts 
of  the  country. 

Nor  is  such  construction  of  the  words  "if 
any  there  be  "  necessary.  There  were  two  con- 
tingencies in  which  Congress  might  have  acted, 
as  it  did,  without  incurring  any  just  obligation 
to  make  compensation.  One  of  these  was  that 
the  bridge  might  not  have  been  built  in  con- 
formity to  the  terms  of  the  Joint  Resolution, 
and  in  that  event  the  Company  was  in  no  con 
dition  to  complain  of  the  action  of  Congress 
requiring  a  change.  The  Act  required  this  fact 
to  be  ascertained  by  the  court,  and  it  evidently 
meant  that  no  damages  should  be  awarded  un- 
less it  was  found  that  the  law  was  complied 
with. 

Congress  might,  also,  while  declining  to  as- 
certain for  itself  whether  the  bridge,  as  author- 
ized, was  likely  to  prove  a  substantial  and  mate- 
rial obstruction  to  navigation,  have  made  com- 
pensation for  the  change  they  ordered  to  de- 
pend upon  the  existence  or  non-existence  of 
that  fact,  and  left  it  to  the  court  to  determine. 

This  court  refuses  to  inquire  into  this  latter 
question  and,  notwithstanding  the  fact,  which 
the  court  was  expressly  required  to  find,  is 
found  in  favor  of  appellants,  proceeding  on 
what  I  think  is  a  fallacious  view  of  the  statute, 
namely;  that  Congress  intended  to  refer  to  the 
court  the  question  of  its  constitutional  power 
to  change  the  character  of  the  bridge,  it  decides  _ - 
in  favor  of  that  power,  and  disregards  the  whole  ' 489  J 
structure  of  the  two  Acts  on  which  the  right  to 
compensation  is  based. 

I  think  Congress  intended  to  waive  that 
question,  and  in  favor  of  justice  and  fair  deal- 
ing to  pay  for  the  losses  incurred  under  the  very 
Act  which  gave  the  compensation,  if  it  was 
found  that  the  bridge,  as  far  as  it  had  pro- 
gressed, was  in  conformity  to  law,  and  would 
not  be  a  substantial  and  material  obstruction  to 
navigation  if  completed  on  that  plan. . 
True  copy.  Test: 

Jamea'H.  McKenuey,  Clerk,  Sup.  Court,  TJ.  8. 

Ctted-128  Mass.,  247. 


TRUSTEES   OF   THE  INTERNAL  EM-  [527] 
PROVEMENT  FUND  of  the  State  op 
Florida,  Apple., 

v. 

CHARLES  P.  QREENOUGH,   Admr.  of 
Francis  VoflE,  Deceased. 
(See  8.  C,  IS  Otto,  527-538.) 

Appeal  from  decree  for  cost*— payable  out  of  a 
fund— expense*  of  trust — when  recoverable — 
suit  to  preserve  trust  fund— payment  of  cost* 
in — counsel  fees  and  expenses. 

*1  Whilst,  In  ordinary  cases,  an  appeal  does  not 
lie  from  a  decree  In  equity  for  costs  only,  yet  It  does 
He  when  the  costs  are  directed  to  be  paid,  not  by 
a  particular  party,  but  out  of  a  fund  in  the  hands 
or  under  the  control  of  the  court. 

2.  A  decree  made  by  a  Circuit  Court  of  the  United 
States,  directing  the  payment  of  costs  and  expenses 
out  or  a  fund  In  court  to  the  complainant— the  fund 
m  the  meantime  remaining  In  the  court  in  course 

•Head  notes  by  Mr.  Justice  Brad  lit. 
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of  administration— is  pro  tanto  a  final  decree  from 
which  an  appeal  will  He  to  tote  court. 

a.  It  to  a  general  principle  that  a  trust  estate  must 
bear  the  necessary  expenses  of  its  administration. 

4.  One  Jointly  interested  with  others  in  a  common 
fund  and  who  in  good  faith  maintains  the  necessary 
litigation  to  save  it  from  waste  and  destruction,  and 
secure  its  proper  application.  Is  entitled,  in  equity, 
to  re-lmbursement  of  his  costs  as  between  solicitor 
and  client,  either  out  of  the  fund  itself  or  by  pro- 
portional contribution  from  those  who  receive  the 
benefit  of  the  litigation. 

8.  Where  a  large  number  of  bonds  Issued  a  cor- 
poration are  secured  by  a  trust  fund  which  fa  being 
wasted  and  misapplied  by  the  trustees,  or  which 
they  refuse  or  neglect  to  apply  to  the  payment  of 
the  bonds,  a  holder  of  a  portion  of  such  bonds  who. 
In  good  faith,  files  a  bill  to  secure  the  due  applies  • 
tion  of  the  fund  and  succeeds  in  bringing  it  under 
the  control  of  the  court  for  the  common  benefit  of 
the  bondholders,  is  entitled  to  have  his  costs,  coun- 
sel fees  and  necessary  expenses  of  the  litigation— 
that  is  to  say,  his  costs,  as  between  solicitor  and 
client— paid  out  of  the  fund  before  its  distribution. 

6.  Such  a  complainant,  however,  is  not  entitled  to 
an  allowance  for  his  private  expenses  such  as  trav- 
eling fares  and  hotel  bills ;  nor  for  his  own  time  or 
personal  services. 

7.  The  practice  of  allowing  large  and  extravagant 
counsel  fees  and  commissions  to  trustees,  com  plain - 
ants  and  receivers,  and  their  counsel,  to  be  paid  out 
of  trust  funds  under  the  control  of  the  court,  com- 
mented on  and  disapproved. 

INo.  601.] 

Argued  Mar.  15, 1882.   Decided  May  8, 1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Florida. 
The  case  is  stated  by  the  court. 
Mettrt.  Charles  w.  Jones,  and  James  M. 
Baker,  for  appellants: 

The  right  to  costs  is  created  by  statute  and 
wholly  depends  upon  it,  and  does  not  become 
fixed  until  the  termination  of  the  suit.  At  com- 
mon law,  neither  party  recovered  costs  against 
the  other.  But  before  the  enactment  of  any 
statute  on  the  subject  although  costs  were  not 
given  to  either  party,  yet  if  the  plaintiff  did  not 

firevail  in  his  action,  he  was  amerced  for  his 
alse  claim,  which  sum  went  to  the  King,  and 
if  he  did  prevail  then  the  defendant  was  like- 
wise amerced  for  his  unjust  detention  of  the 
plaintiffs  right;  but  no  indemnity  was  allowed 
to  either  party  for  the  cost  to  which  he  had 
been  subjected. 
8B1.,  899;  Pars.,  Costs,  1. 
Under  any  system  of  proceedings,  the  recov- 
ery of  costs  is  a  statutory  right. 

Rooney  v.  td Avenue  R.  R.  Co.,  18 N.  Y.,  869; 
Parker  v.  Bigler,  1  Fish.,  285 ;  see,  also,  Day 
v.  Woodworth,  18  How.,  872;  AbeU  v.  Screech, 
10  Ves.,  355. 

It  may  be  said  that  costs  in  equity  are  in  the 
discretion  of  the  court.  But  if  this  be  so,  this 
discretion  is  a  sound  one,  to  be  exercised  upon 
principle  and  with  reference  to  the  general 
rules  of  practice. 
2  Story,  554. 

It  is  a  settled  rule  in  this  court,  never  to  al- 
low counsel  on  either  side  to  be  paid  out  of  the 
fund  in  dispute. 

ILiuenstein  v.  Dunham,  100  U.  S.,  483 
(XXV.,  628) ;  Nuettra  Sehor  de  Regla  Cate,  17 
Wall.,  29  (84  U.  S.,  XXI.,  596),  P/iilpv.  Nock, 
17  Wall.,  460  (84  U.  S.,  XXI.,  679);  National 
Hank  v.  WInlney,  108  U.  S.,  104  (ante,  561); 
Parks  v.  Boot/i,  102  U.  8.,  106  (ante,  58);  Oel- 
rirhs  v.  Spain,  15  Wall.,  211  (82  U.  S.,  XXI., 
43). 

Messrs.  Jefferson  Chandler,  J.  B.  C.  Drew 
and  C.  D.  Willard,  for  appellee: 
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Only  that  part  of  the  case  which  embraces 
the  allowances  made  to  complainant  for  costs, 
expenses  and  attorneys'  fees,  is  brought  to  this 
court  by  appeal.  This  fragment  of  the  case 
cannot  be  appealed  in  this  detached  form.  If 
it  come  here  at  all,  it  must  come  as  a  part  of 
the  flnfll  dccr6€. 

The  Palmyra,  10  Wheat.,  502;  2  Dan.  Ch. 
Pr.,  1467,  Green  v.  Fisk.  108  U.  8.,  519  (ante, 
486);  2  Dan.  Ch.  Pr.,  1489,  n.  8. 

The  costs  allowed  in  this  case  were  not  fixed 
by  law  or  limited,  but  were  allowed  in  the  ex- 
ercise of  a  sound  discretion  of  the  court.  A 
matter  within  the  discretion  of  the  lower  court, 
will  not  be  examined  into  by  this  court. 

Sheett  v.  Selden,  7  Wall.,  421  (74  U.  8., 
XIX.,  168);  Canter  v.  Am.  dk  Ocean  Int.  Co., 
8  Pet.,  307;  2  Perry,  Trusts,  sec.  892;  Taylor 
v.  Root,  48  N.  Y.,  687. 

No  appeal  lies  from  a  mere  decree  respecting 
costs. 

Canter  v.  Am.  dk  Ocean  Int.  Co.,  8  Pet.,  807; 
Elastic  Fabric  Co.  v.  Smith,  100  U.  8.,  110 
(XXV.,  547);  Oreen  v.  Crockett,  2  Dev.  A  B.  (N. 
C.),Eq.,894. 

No  party  is  entitled  to  costs,  except  by  spe- 
cial order  of  the  court. 

2  Perry,  Trusts,  892;  Kreitt  v.  Frott,  5  Abb. 
Pr.  (N.  8.),  277. 

Courts  of  equity  have  unlimited  discretion 
over  costs  in  proceedings  before  them. 

2  Perry,  Trusts,  sec.  898. 

It  is  within  the  discretion  of  a  court  of  equity 
to  charge  attorney's  fees  as  costs  in  the  case 
where  the  fund  is  in  the  custody  of  the  court 
and  such  fees  have  been  incurred,  in  the  opin- 
ion of  the  court,  to  protect  the  fund. 

Lyon  v.  Fotcue,  60  Ala.,  484 ;  8  Dsn.  Ch. 
Pr.,  1688,  1585;  Turner*.  Turner  (cited  in 
Hood  v.  Wilton)  2  R.  &  M.,  687;  also,  same  re- 
port, p.  82;  2  Dan.  Ch.  Pr.,  1567;  2  Dan.  Ch. 
Pr.,1485. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  question  in  this  case  is  one  of  costs,  ex- 
penses and  allowances  awarded  to  the  com- 
plainant below  out  of  a  trust  fund  under  the 
control  of  the  court.  Ordinarily,  a  decree  will 
not  be  reviewed  by  this  court  on  a  question  of 
costs,  merely,  in  a  suit  in  equity,  although  the 
court  has  entire  control  of  the  matter  of  costs, 
as  well  as  the  merits,  when  it  has  possession  of 
the  cause  on  appeal  from  the  final  decree.  But  [otS] 
it  was  held  by  Lord  Cottenbam,  in  the  case  of 
AngeU  v.  Davit,  4  Myl.  &  C. ,  860,  that  when  the 
case  is  not  one  of  personal  costs,  in  which  the 
court  has  ordered  one  party  to  pay  them,  but 
a  case  in  which  the  court  has  directed  them  to 
be  paid  out  of  a  particular  fund,  an  appeal  lies 
on  the  part  of  those  interested  in  the  fund 
Lord  Cottenbam,  indeed,  suggested  other  cases 
in  which  an  appeal  might  lie  from  a  decree  for 
costs,  as  where  the  costs  are  part  of  the  specific 
relief  prayed;  and  where  the  whole  of  the  facts 
distinctly  appear  upon  the  face  of  the  proceed- 
ings themselves,  so  that  it  is  not  necessary,  in 
determining  the  question,  to  enter  into  any  in- 
vestigation of  the  merits.  But  these  sugges- 
tions have  not  met  with  subsequent  approval; 
and  in  the  case  of  Taylor  v.  Dowlen,  L.  R.,  4 
Ch.  App.,697,the  court  declared  that  they  were 
not  disposed  to  extend  the  case  of  AngeU  v. 
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Davit;  and  dismissed  an  appeal  brought  by  par- 
ties ordered  to  pay  costs,  which  they  claimed 
should  be  payable  out  of  a  fund. 

But  these  discussions  in  'the  English  courts 
arose  under  a  system  in  which  appeals  from  in- 
terlocutory orders  are  allowed.  We  can  only 
entertain  an  appeal  from  a  final  decree;  and 
supposing  the  objection  to  the  appeal  on  the 
ground  of  its  being  from  a  decree  for  costs  only 
is  untenable,  as  we  think  it  is,  then  arises  an- 
other question,  whether  the  orders  appealed 
from  amount  to  a  final  decree. 

The  principal  suit  was  commenced  in  1870  by 
a  bill  filed  by  Francis  Vose,  a  large  holder  of 
bonds  of  the  Florida  Railroad  Company,  on  be- 
half of  himself  and  theother  bondholders, against 
Harrison  Reed  and  others,  Trustees  of  the  In- 
ternal Improvement  Fund  of  Florida,  and 
against  the  former  members  of  the  same  board, 
and  against  the  board  itself  as  a  Corporation, 
and  sundry  other  corporations  alleged  to  be 
in  complicity  with  them.  The  internal  im- 
provement fund  consisted  of  ten  or  eleven 
millions  of  acres  of  land  belonging  to  the  State, 
including  certain  proceeds  of  sales  of  some  of 
said  lands,  and  was  pledged  for  the  payment  of 
the  interest  accruing  on  said  bonds  and  install- 
ments of  a  sinking  fund,  for  meeting  the  prin- 
cipal, which  were  largely  in  arrear.  The  charge 
of  the  bill  was  to  the  effect  that  the  Trustees 
were  wasting  and  destroying  the  fund  by  mak- 
ing sales  at  nominal  prices  by  the  hundred  thou- 
1 529]  sand  and  even  million  of  acres,  and  failed  and 
refused  to  provide  for  the  payment  of  interest 
or  sinking  fund  on  the  bonds ;  and  the  b>'J 
prayed  that  the  fraudulent  conveyances  might 
be  set  aside,  that  the  Trustees  might  be  enjoined 
from  Belling  more  lands,  and  that  a  receiver 
might  be  appointed  to  take  care  of  the  fund 

The  litigation  was  carried  on  with  great  vigor 
and  at  much  expense  and,  in  fact,  a  large  amount 
of  the  trust  fund  was  secured  and  saved  ;  the 
management  of  the  fund  was  taken  out  of  the 
hands  of  the  Trustees;  agents  were  appointed 
by  the  court  to  make  sales  of  the  land  and  made 
a  large  number  of  sales;  a  considerable  amount 
of  money  was  realized,  and  dividends  have  been 
made  amongst  the  bondholders,  most  of  whom 
came  in  ana  took  the  benefit  of  the  litigation. 
Vose,  the  complainant,  bore  the  whole  burden 
of  this  litigation,  and  advanced  most  of  the  ex- 
penses which  were  necessary  for  the  purpose  of 
rendering  it  effective  and  successful.  In  1875 
he  filed  a  petition,  setting  forth  these  advances 
and  the  efforts  made  by  him,  and  prayed  an  al- 
lowance out  of  the  fund  for  his  expenses  and 
services.  In  December,  1876,  an  order  was 
made  by  the  court  referring  it  to  a  master  to  as- 
certain :  1.  What  and  by  whom  the  necessary 
expenditures  have  been  incurred  in  bringing 
the  moneys  already  received  into  court.  2. 
What  necessary  expenditures  have  been  made 
and  hy  whom,  in  protecting  the  landed  and 
sinking  fund  from  which  this  money  has  been 
and  will  be  realized.  3.  What  personal  serv- 
ices have  been  rendered  and  by  whom,  in  said 
work,  and  the  value  thereof.  4.  What  amount 
of  same  have  been  charged  to  Francis  Vose  by 
the  receiver,  instead  of  being  paid  out  of  the 
common  fund  in  bis  hands. 

Vose  presented  his  account  and  vouchers  be- 
fore the  master,  and  testimony  was  taken  on  the 
See  15  Otto. 


subject.  In  1877  the  master  made  a  report,  in 
which, amongst  other  things,  he  stated  as  follows: 

"First.  After  consideration  of  the  proofs  as 
submitted  to  me,  I  find  and  report  that  the 
moneys  which  have  already  been  received, 
whether  upon  account  of  the  Internal  Improve- 
ment Fund  or  ol  the  sinking  fund,  have  been 
brought  into  court  at  the  instance  and  the  suit 
and  by  the  sole  efforts  of  Francis  Vose,  the  pe- 
titioner,  through  himself,  his  solicitors  and  his  [530 ] 
agents,  and  by  the  instrumentality  more  direct- 
ly and  especially  of  his  proceeding  in  equity 
against  the  Trustees  of  the  Internal  Improve- 
ment Fund  el  at.,  as  they  appear  in  the  records 
which  are  made  evidence  in  this  case." 

The  master  further  reported  a  statement  of 
expenditures  made  by  Vose,  in  the  cause,  and 
declared  that  tup.y  were  necessary  expenditures, 
being  for  fees  of  solicitors  and  counsel,  costs  of 
court,  and  sundry  small  incidental  items  for 
copying  records  and  the  like,  the  whole  amount- 
ing to  f  34,19*  62.  He  also  stated  and  allowed 
sundry  fees  paid  in  maintaining  other  suits  in 
New  York,  i»nd  on  appeal  to  this  court,  attor- 
neys' fees  for  resisting  fraudulent  coupons, and 
expenses  p»»id  to  attorneys  and  agents  to  inves- 
tigate fraudulent  grants  of  the  trust  lands, 
amounting  in  all  to  $19,745.68.  Be  also  re- 
ported iu  favor  of  an  allowance  to  Vose  for  bis 
personal  services  and  expenditures,  as  follcws: 

"I  further  find  and  report  that  peculiar  and 
gnaX  personal  services  have  been  rendered  by 
the  petitioner,  Francis  Vose,  in  the  wcrk  of  pro- 
tecting the  internal  improvement  and  the  sinking 
funds;  those  services  extending  over  a  period  of 
more  than  eleven  years.  By  the  instrumental- 
ity of  the  suits  already  mentioned  as  having 
been  instituted  by  him,  by  the  agencies  he  em- 
ployed and  sustained,  ana  by  his  own  vigilance 
and  personal  efforts  be  has  saved  from  spolia- 
tion and  subjected  to  the  decrees  of  this  court 
a  vast  domain  of  over  ten  millions  of  acres  of 
land;  and  has  brought  into  this  court  large 
sums  of  money,  which,  from  time  to  time,  have 
been  distributed  by  its  orders. 

I  consider  and  report  that  the  charge  em- 
braced in  his  itemized  account,  and  numbered 
forty-two  (42)  for  $25,000  principal,  and  $9,625 
interest,  is  reasonable  and  just. 

I  also  find  that  the  charge  in  his  itemized  ac- 
count, numbered  forty -one  (41)  for  personal  ex- 
penditures of  $15, 003. 35,  is  reasonable  and  just. 
Total  $40,003.85." 

The  first  of  these  items  consisted  of  an  al- 
lowance of  $2,500  a  year  for  ten  years  of  per- 
sonal services;  the  second  was  for  railroad  fares 
and  hotel  bills  paid  by  the  complainant. 

The  proceedings  before  the  master  were  op- 
posed; but,  on  a  hearing  upon  the  report  and 
the  evidence  submitted  therewith,  the  court  con- 
firmed it  to  the  extent  of  $27,835.84,  allowing 
generally  the  fees  of  the  officers  of  the  court,  I531] 
and  those  of  the  attorneys  and  solicitors  em- 
ployed in  the  cause,  including  charges  as  be- 
tween attorney  and  client;  at  the  same  time  dis- 
allowing certain  fees  paid  to  advisory  counsel 
and  other  items  not  directly  connected  with  the 
suit,  and  referring  the  remainder  of  the  report 
for  further  evidence  and  hearing.  In  Decem- 
ber, 1879,  after  additional  evidence  had  been 
taken,  a  final  order  was  made,  allowing  sundry 
expenses  for  looking  after  and  reclaiming  the 
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trust  lands,  and  also  allowing  for  the  personal 
expenses  and  services  of  Vose  embraced  in  the 
two  items  before  referred  to;  the  total  amount 
allowed  being  $60,181.96. 

Tbe  appeal  to  this  court  is  taken  from  these 
orders  of  the  court  below;  and  it  is  contended 
that  they  were  illegal,  because  Vose  was  not  be- 
fore tbe  court  in  the  character  of  a  trustee  and, 
therefore,  not  entitled  to  re-imbursement  of  his 
expenses  beyond  taxable  costs;  and  because  the 
allowances  were  not  lawful  if  he  had  been  such 
trustee.  The  objections  to  the  orders  are  not 
expressed  in  this  precise  form  ;  but  this  is  the 
substance  of  them. 

The  first  question,  however,  is,  whether  these 
orders  do  or  do  not  amount  to  a  final  decree, 
upon  which  an  appeal  lies  to  this  court.  They 
are,  certainly,  a  final  determination  of  the  par- 
ticular matter  arising  upon  the  complainant's 
petition  for  allowances,  and  direct  the  payment 
of  money  out  of  the  fund  in  the  hands  of  the 
receiver.  Though  incidental  to  the  cause,  the 
inquiry  was  a  collateral  one,  having  a  distinct 
and  independent  character,  and  received  a  final 
decision.  The  administration  of  the  fund  for 
the  benefit  of  the  bondholders  may  continue  in 
the  court  for  a  long  time  to  come,  dividends  be- 
ing made  from  time  to  time  in  payment  of  cou- 
pons still  unsatisfied.  The  case  is  a  peculiar 
one,  it  is  true;  but,  under  all  the  circumstances, 
we  think  that  the  proceeding  may  be  regarded 
as  so  far  independent  as  to  make  the  decision 
substantially  a  final  decree  for  the  purposes  of 
an  appeal. 

As  to  the  point  made  by  the  appellants,  that 
the  complainant  is  only  a  creditor,  seeking  sat- 
isfaction of  his  debt,  and  cannot  be  regarded  in 
the  light  of  a  trustee  and,  therefore,  is  rot  en- 
titled to  an  allowance  for  any  expenses  or  coun- 
sel fees  beyond  taxed  costs  as  between  party  and 
party,  a  great  deal  may  be  said.  In  ordinary 
cases  the  position  of  the  appellants  may  be  cor- 
rect. But,  in  a  case  like  the  present,  where  the 
bill  was  filed  not  only  in  behalf  of  the  complain- 
ant himself,  but  in  behalf  of  the  other  bond- 
holders having  an  equal  interest  in  the  fund; 
and  where  the  bill  sought  to  rescue  that  fund 
from  waste  and  destruction  arising  from  the  neg- 
lect and  misconduct  of  the  trustees,  and  to  bring 
it  into  court  for  administration  according  to  the 
purposes  of  the  trust;  and  where  all  this  has 
been  done,  and  done  at  great  expense  and  trouble 
on  the  part  of  the  complainant;  and  the  other 
bondholders  have  come  in  and  participated  in 
the  benefits  resulting  from  his  proceedings;  if 
the  complainant  is  not  a  trustee,  he  has  at  least 
acted  the  part  of  a  trustee  in  relation  to  the  com- 
mon interest.  He  may  be  said  to  have  saved 
the  fund  for  the  cestuit  que  trust,  and  to  have  se- 
cured its  proper  application  to  their  use.  There 
is  no  doubt,  from  the  evidence,  that  besides  the 
bestowment  of  his  time  for  years  almost  exclu- 
sively to  the  pursuit  of  this  object,  he  has  ex- 
pended a  large  amount  of  money  for  which  no 
allowance  has  been  made,  nor  can  properly  be 
made.  It  would  be  very  hard  on  him  to  turn 
him  away  without  any  allowance  except  the  pal- 
try sum  which  could  be  taxed  under  the  fee  bill. 
It  would  not  only  be  unjust  to  him,  but  it  would 
give  to  the  other  parties  entitled  to  participate 
in  the  benefits  of  the  fund  an  unfair  advantage. 
He  has  worked  for  them  as  well  as  for  himself: 
and  if  he  cannot  be  re-imbursed  out  of  the  fund 
1160 


itself,  they  ought  to  eontrioute  their  due  pro- 
portion of  the  expenses  which  he  has  fairly  in- 
curred. To  make  them  a  charge  upon  the  fund 
is  the  most  equitable  way  of  securing  such  con- 
tribution. And  such  charge  cannot  be  justly 
complained  of  by  the  Trustees  of  the  Internal 
Improvement  Fund,  because,  however  fair  may 
have  been  the  conduct  of  the  present  Trustees, 
who  were  elected  to  their  positions  since  the  acts 
complained  of  were  committed  by  their  prede- 
cessors, those  acts,  as  the  event  *cf  the  cause 
shows,  furnished  abundant  ground  for  institut- 
ing the  proceedings. 

It  is  a  general  principle  that  a  trust  estate 
must  bear  the  expenses  of  its  administration.  It 
is  also  established  by  sufficient  authority,  that 
where  one  of  many  parties  having  a  common 
interest  in  a  trust  fund,  at  his  own  expense  takes 
proper  proceedings  to  save  it  from  destruction  [533] 
and  to  restore  it  to  the  purposes  of  the  trust,  he 
is  entitled  to  re-imbursement,  either  out  of  the 
fund  itself,  or  by  proportional  contribution  from 
those  who  accept  the  benefit  of  his  efforts.  This 
has  long  been  the  rule  in  relation  to  proceedings 
for  restoring  property  to  the  uses  of  a  charity, 
which  has  been  unjustly  diverted  therefrom. 
Thus,  in  Atty-Oen.  v.  Brewer*  Co.,  IP.  Wms., 
376,  Lord  Chancellor  Cowper  allowed  costs  to  the 
relators  out  of  the  improved  rents  which  they  re- 
ceived for  the  charity,  '•  For  that  they  had  been 
serviceable  to  the  charity,  by  easing  them  of  the 
six  hundred  and  twenty  pounds  debt  which  was 
claimed  against  them.  In  Atty-Oen.  v.  Kerr, 
4  Beav.,  297,  it  is  conceded  to  be  the  general 
rule  that  the  relator  in  a  charity  information, 
upon  obtaining  a  decree,  is  entitled  to  his  costs 
as  between  solicitor  and  client.  In  that  case 
they  were  not  allowed  out  of  the  general  char- 
ity estate,  but  were  charged  upon  the  particu- 
lar property  recovered. 

The  same  rule  was  followed  in  Atty-Oen.  v. 
Old  South  Society,  18  Allen,  474. 

Of  course,  it  is  well  understood  that  costs  as 
between  solicitor  and  client  include  all  reason- 
able expenses  and  counsel  fees,  and  are  not  like 
costs  as  between  party  and  party,  confined  to 
the  taxed  costs  allowed  by  the  fee  bill.  This 
difference  is  pointed  out  in  the  case,  In  re  Pat- 
ched, 10  Wall.,  488,  498  [77  U.  S.,  XIX.,  992, 
9961. 

The  same  rule  is  applied  to  creditors'  suits, 
where  a  fund  has  been  realized  by  the  diligence 
of  the  plaintiff.  In  England,  where  specialty 
creditors  have  a  preference,  a  simple  contract 
creditor  who  recovers  a  fund  for  the  general 
benefit,  is  allowed  his  costs,  as  between  party 
and  party,  out  of  the  fund  in  preference  to  aU 
other  claims;  and  the  balance  of  his  costs,  as  be- 
tween solicitor  and  client,  are  to  be  paid  either 
out  of  the  fund  or  pro  rata  by  all  the  creditor* 
who  partake  of  the  benefit  of  the  suit.  This 
was  the  judgment  in  Stanton  v.  Hatfield,  1  Keen, 
858;  followed  in  Thompson  v.  Cooper,  2  Coll., 
87.  In  the  latter  case,  Vice-ChanceUor  Knight 
Bruce  said:  ' '  Having  come  in  and  proved,  and 
obtained  the  benefit  of  the  suit  which  was  insti- 
tuted on  their  behalf,  as  well  as  that  of  the 
plaintiff,  it  cannot  be  just  that  in  such  a  suit— 
a  suit  instituted  for  the  benefit  of  all  the  cred-  15341 
iters— one  alone  should  bear  the  burden,  when 
others  have  the  benefit"  To  the  same  purport, 
see,  Tootal  v.  Spieer,  4  Sim.,  510;  Larkint  v. 
Puxton,  2  MyL  &  K.,  820:  Barber  v.  WardU,  2 
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MyL  &  K.,818;  and  Sutton  v.  Doggett,  8  Beav..9. 

The  rulo  that  a  party  who  recovers  a  fund  for 
the  common  benefit  of  creditors,  is  entitled  to 
have  bis  costs  and  expenses  paid  out  of  the  fund, 
prevails  in  bankruptcy  cases.   In  WorraU  v. 
Harford,  8  Ves.,  4,  LwrfEldon  said:   "  The  pe- 
titioning creditor  is  answerable  till  the  assign- 
ment.  Can  there  be  a  doubt  that  the  assignees, 
if  there  be  nothing  special  in  the  deed,  would 
have  a  clear  right  to  pay  all  the  expenses  in- 
curred?  It  would  be  implied  if  not  expressed." 
This  rule  has  been  followed  by  the  District 
Courts  of  the  United  States.  See  a  forcible  opin- 
ion of  Judge  Bryan,  in  Re  Williams,  2  Bk.  Reg., 
28,  in  the  District  Court  of  South  Carolina;  and 
the  case  of  (yHara,  8  Am.  L.  Reg.  (N.  8.),  118, 
in  the  Western  District  of  Pennsylvania.   In  a 
case  in  Massachusetts  before  Judge  Lowell,  the 
same  rule  was  adopted.   The  petitioning  cred- 
itors charged  as  an  act  of  bankruptcy  the  exe- 
cution of  a  mortgage  by  the  debtors,  and  hav- 
ing succeeded,  after  much  opposition,  in  sub- 
stantiating the  charge,  they  asked  that  counsel 
fees  should  be  allowed  them  out  of  the  estate. 
The  remarks  of  Judge  Lowell  are  so  apposite, 
and  seem  to  us  so  well  considered,  that  we  quote 
from  his  opinion.    "A  petition  in  invitum," 
says  he,  "  to  have  a  debtor  adjudged  bankrupt 
is  for  the  benefit  of  all  his  unsecured  creditors; 
and  a  favorable  decree  gives  them  all  a  propor- 
tionate advantage,  and  the  court  has  no  power 
to  order,  as  is  often  done  in  chancery,  that  this 
advantage  shall  depend  upon  their  contributing 
to  the  expenses  of  the  suit;  but  any  creditor 
may  carry  on  the  proceedings  if  the  petitioner 
should  refuse  to  do  so;  and  after  adjudication 
all  may  prove  their  debts.  In  this  case,  the  fund 
from  which  the  dividend  will  be  paid  is  due  en- 
tirely to  the  exertions  of  the  petitioners  in  set- 
**"*.g  aside  the  mortgage;  ana,  in  most  cases, 
though  not  in  this,  no  single  creditor  nor  any 
three  or  four  of  them  have  a  sufficient  interest 
to  enable  them  to  undertake  the  conduct  of  the 
proceedings  without  positive  loss  of  money  if 
they  cannot  tax  the  expenses  on  the  fund,  for 
those  expenses  will  usually  exceed  the  dividend 
on  their  debts.   *  *  *  The  strong  equities 
of  the  petitioner's  case  are  not  difficult  to  dis- 
cover; and  the  practice  under  the  Act  of  1841 
was  to  allow  such  a  charge  out  of  the  assets,  as 
I  find  by  examining  the  records.   My  doubt 
was  of  my  power  in  the  premises  under  the  fee 
bill  of  26  February,  1858,  10  Stat,  at  L.,  161, 
which  does  not  appear  to  sanction  it  and  does 
appear  to  be  intended  to  cover  the  whole  ground 
of  taxation  of  costs  at  law  and  in  equity  and  ad- 
miralty; and  by  the  general  orders,  these  peti- 
tions follow  the  rule  of  cases  in  equity  in  all 
matters  of  costs.   Upon  reflection  I  have  con- 
cluded that  the  fee  bill  is,  probably,  intended 
to  reach  only  taxable  costs,  commonly  so  called, 
and  may  have  its  full  effect  without  being  con- 
strued to  take  away  the  power  of  a  court  of 
equity  to  permit  counsel  fees  to  be  taxed  in  those 
cases  where  a  fund  is  in  court  upon  or  to  which 
different  parties  have  distinct  rights  or  claims. 
*  *  *   I  have  been  referred  to  the  record  of 
a  case  in  equity  in  the  circuit  court  in  which 
Judge  Sprague,  since  the  passage  of  the  fee 
bill,  ordered  the  counsel  fees  of  all  parties  to  be 
paid  out  of  the  fund;  and  Judge  Kane  adopted 
a  like  rule  in  Ex  parte  Fiitt,  2  Wall.,  Jr.,  458. 
These  decisions  and  those  in  bankruptcy  already 
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cited,  justify  me  in  construing  the  statute  in  the 
way  which  the  equities  of  the  case  so  clearly 
demand." 

The  views  here  expressed  with  regard  to  the 
application  of  the  fee  bill  to  cases  of  this  sort 
are,  undoubtedly,  correct.  The  fee  bill  is  in- 
tended to  regulate  tonly  those  fees  and  costs 
which  are  strictly  chargeable  as  between  party 
and  party,  and  not  to  regulate  the  fees  of  coun- 
sel and  other  expenses  and  charges  as  between 
solicitor  and  client,  nor  the  power  of  a  court 
of  equity,  in  cases  of  administration  of  funds 
under  its  control,  to  make  such  allowance  to  the 
parties  out  of  the  fund  as  justice  and  equity 
may  require.  The  fee  bill  itself  expressly  pro- 
vides that  it  shall  not  be  construed  to  prohibit 
attorneys,  solicitors  and  proctors  from  charging 
to  and  receiving  from  their  clients  (other  than 
the  government)  such  reasonable  compensation 
for  their  services,  in  addition  to  the  taxable  costs, 
as  may  be  in  accordance  with  general  usage  in 
their  respective  States,  or  may  be  agreed  upon 
between  the  parties.  Act  of  1858,  sec.  1, 10  Stat, 
at  L.,161;  R.  8.,  sec.  828.  And  the  Act  con- 
tains nothing  which  can  be  fairly  construed  to 
deprive  the  court  of  chancery  of  its  long  estab- 
lished control  over  the  costs  and  charges  of 
the  litigation,  to  be  exercised  as  equity  and 
justice  may  require,  including  proper  allow- 
ances to  those  who  have  instituted  proceedings 
for  the  benefit  of  a  general  fund. 

This  court,  in  the  case  of  Covdrey\.R.  R.  Co., 
98  U.  8.,  852  [XXIII., 9501  sustained  an  allow- 
ance of  $5,000  for  counsel  fees  to  be  paid  to 
counsel  out  of  the  proceeds  of  a  railroad  mort- 
gage, foreclosed  in  the  Circuit  Court  for  the 
District  of  Texas,  being  the  amount  agreed  by 
the  trustees  to  be  paid  for  instituting  proceed- 
ings which  were  discontinued  by  the  interven- 
tion of  the  civil  war.  A  new  bill  was  afterwards 
filed  by  some  of  the  bondholders,  and  the  fund 
was  brought  into  court,  and  the  fee  in  question 
Was  directed  to  be  paid  by  ihn  receiver.  We 
regarded  the  charge  as  a  proper  one  to  be  paid 
out  of  the  fund.  Liberal  allowances  were  also 
made  by  the  circuit  court  in  the  same  case  for 
counsel  fees  and  other  charges  incurred  by  the 
complainants  in  the  cause,  which  were  never 
brought  to  this  court  for  review. 

In  the  vast  amount  of  litigation  which  has 
arisen  in  this  country  upon  railroad  mortgages, 
where  various  parties  have  intervened  for  the 
protection  of  their  rights,  and  the  fund  has  been 
subjected  to  the  control  of  the  court  and  placed 
in  die  hands  of  receivers  or  trustees,  it  has  been 
the  common  practice,  as  well  in  the  courts  of 
the  United  States  as  in  those  of  the  States,  to 
make  fair  and  just  allowances  for  expenses  and 
counsel  fees  to  the  trustees,  or  other  parties, 
promoting  the  litigation  and  securing  the  due 
application  of  the  property  to  the  trusts  and 
charges  to  which  it  was  subject  Sometimes, 
no  doubt,  these  allowances  have  been  excessive 
and  perhaps  illegal;  and  we  would  be  very  far 
from  expressing  our  approval  of  such  large 
allowances  to  trustees,  receivers  and  counsel  as 
have  sometimes  been  made,  and  which  have 
justly  excited  severe  criticism. 

Still,  a  just  respect  for  the  eminent  judges 
under  whose  direction  many  of  these  cases  have 
been  administered,  would  lead  to  the  conclu- 
sion that  allowances  of  this  kind,  if  made  with 
moderation,  and  a  jealous  regard  to  the  rights 
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of  those  who  are  interested  in  the  fund,  are  not 
[587]    only  admissible,  but  agreeable  to  the  principles 
of  equity  and  justice. 

The  subject  of  allowances  to  be  made  to 
trustees  eo  nomine  is  very  fully  examined  in  the 
books.  An  exhaustive  citation  of  both  English 
jnd  American  authorities  is*  to  be  found  in  the 
note*  to  the  case  of  Robinson  v.  Pett,  2  White 
&  T.,  L.  Cas.  Eg.,  288,  Am.  ed.,  pp.  512-600; 
and  see,  Perry,  Trusts,  sees.  894, 910,  912. 

It  is  unnecessary,  however,  to  pursue  the  sub- 
ject further.  The  conclusion  to  which  we  have 
come  is  that,  under  the  circumstances  of  this 
case,  the  circuit  court  had  the  power,  in  its  dis- 
cretion, to  allow  to  the  complainant,  Vose,  his 
reasonable  costs,  counsel  fees,  charges  and  ex- 
penses incurred  in  the  fair  prosecution  of  the 
suit,  and  in  reclaiming  and  rescuing  the  trust 
fund  and  causing  it  to  be  subjected  to  the  pur- 
poses of  the  trust.  The  allowances  made  for 
these  purposes  we  have  examined  and  do  not 
find  anything  therein  seriously  objectionable. 
The  court  below  should  have  considerable  lati- 
tude of  discretion  on  the  subject,  since  it  has 
far  better  means  of  knowing  what  is  iust  and 
reasonable  than  an  appellate  court  can  have.  It 
is  not  shown  in  this  case,  by  the  appellants,  that 
any  of  these  allowances  are  excessive,  or  that 
the  expenditures  allowed  were  not  fairly  and 
honestly  made. 

But  there  is  one  class  of  allowances  made  by 
the  court  which  we  consider  decidedly  objec- 
tionable. We  refer  to  those  made  for  the  per- 
sonal services  and  private  expenses  of  the  com- 
plainant. In  England  and  some  of  the  States, 
no  such  allowance  is  made  even  to  trustees  eo 
nomine.  In  other  States  it  is.  But  the  com- 
plainant was  not  a  trustee.  He  was  a  creditor, 
suing  on  behalf  of  himself  and  other  creditors, 
for  his  and  their  own  benefit  and  advantage. 
The  reasons  which  apply  to  his  expenditures, 
incurred  in  carrying  on  the  suit  and  reclaim- 
ing the  property  subject  to  the  trust,  do  not  ap- 
ply to  his  personal  services  and  private  ex- 
penses. We  can  find  no  authority  whatever  for 
any  such  charge  by  a  person  in  his  situation. 
Where  an  allowance  is  made  to  trustees  for 
their  personal  services,  it  is  made  with  a  view 
to  secure  greater  activity  and  diligence  in  the 
performance  of  the  trust,  and  to  induce  persons 
of  reliable  character  and  business  capacity  to 
accept  the  office  of  trustee.  These  considera- 
[5381  tions  nave  DO  application  to  the  case  of  a  cred- 
itor seeking  his  rights  in  a  judicial  proceeding. 
It  would  present  too  great  a  temptation  to  par- 
ties to  intermeddle  in  the  management  of  val- 
uable property  or  funds  in  which  they  have 
only  the  interest  of  creditors,  and  that  perhaps 
only  to  a  small  amount,  if  they  could  calculate 
upon  the  allowance  of  a  salary  for  their  time 
and  of  having  all  their  private  expenses  paid. 
Such  an  allowance  has  neither  reason  nor  au- 
thority for  its  support. 

We  are  of  opinion,  therefore,  that  the  allow- 
ance for  these  purposes  was  illegally  made,  and 
that  to  thi$  extent  the  orders  should  be  reversed. 
We  refer  to  the  allowance  in  the  last  order,  of 
•15,003.85  for  private  expenses,  and  of  $84,625 
for  personal  services.  As  to  those  items,  Vie 
said  last  order  will  be  reversed  and,  in  all  other 
i,  both  of  the  orders  appealed  from  will  be 


Mr.  Justice  Miller,  dissenting: 

While  I  agree  to  the  decree  of  the  court  in 
this  case,  I  do  not  agree  to  the  opinion,  so  far 
as  it  is  an  argument  in  favor  of  a  principle  on 
which  is  founded  the  grossest  judicial  abuse  of 
the  present  day,  namely:  the  absorption  of  a 
property  or  a  fund  which  comes  into  the  con- 
trol of  a  court,  by  making  allowances  for  at- 
torneys' fees  and  other  expenses,  pending  the 
litigation,  payable  out  of  the  common  fund, 
when  it  may  be  finally  decided  that  the  party 
who  employed  the  attorney  or  incu  rredthe 
costs,  never  had  any  interest  in  the  property  or 
fund  in  litigation. 

This  system  of  paying  out  of  a  man's  prop- 
erty some  one  else  engaged  in  the  effort  to 
wrest  that  property  from  him,  can  never  receive 
my  approval;  and  as  I  have  bad  no  opportunity 
to  examine  the  authorities  cited  in  the  opinion, 
I  can  do  no  more  than  make  my  protest  against 
the  doctrine. 

True  copy.  Teat: 

James  H.  McKenney,  Clerk,  Sup.  Court,  D.  S. 

Ctted-100  U.  8.,  166;  111  U.  &,  6» ;  113  U.  8^  1» 
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ASA  JOHNSON  kt  al.,  Appts., 
v. 

FLUSHING  AND  NORTH  SIDE  RAIL- 
ROAD COMPANY. 

(8ee8.  C,  15  Otto,  680-649.) 

Void  patent — omitted  aevices— re-issued  patent. 

1.  Re- Issued  letters  patent  granted  to  Asa  John- 
son, dated  April  16, 1872,  for  a  new  mode  of  fasten- 
ing: metallic  coverings  to  buildings,  are  broader 
than  the  original  patent  and,  consequently,  void. 

2.  In  the  re-issued  patent  several  of  the  devices 
essential  to  the  combination  described  in  the  orig- 
inal patent  are  left  out,  and  a  separate  claim  made 
for  the  parts  which  remain,  and  to  these  parts  a  new 
and  essential  function  is  given,  which  they  could 
not  perform  under  the  original  patent. 

8.  Such  re-issued  patent  is  also  void  for  want  of 
novelty  in  the  invention  which  was  covered  by  the 
original  patent. 

[No.  246.] 

Argued  Mar.  27,  1882.     Decided  May  8,  1882. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Eastern  District  of  New 

York. 

Statement  of  the  case  by  Mr.  Justice  Woods: 
On  May  19,  1857,  an  original  patent  was 
granted  Asa  Johnson,  the  inventor,  and  to 
William  Hughes  and  Henry  Link,  his  assign- 
ees, "  for  an  improved  mode  of  fastening  sheet 
metal  on  roofs,  etc. 

The  specification  declared  the  invention  to  be 
"  A  new  and  useful  mode  of  self  adjusting 
fastenings  for  fastening  metallic  coverings  to 
buildings,  and  in  any  and  all  other  places 
where  metals  require  fastening  and  their  con- 
traction and  expansion  demand  accommoda- 
tion." 

(Appended  to  the  specification  are  five  figures 
illustrative  thereof,  which  are  referred  to  and 
described.) 

The  specification  then  proceeds  as  follows : 
"In  the  operation  of  my  invention,  after 
sheeting  the  roof,  if  the  boards  do  not  exceed 
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an  inch  in  thickness,  I  bore  a  hole  at  the  point 
where  I  wish  to  insert  the  stud,  about  the  size 
as  seen  in  vertical  dotted  lines  in  Fig.  2.  The 
holes  may  be  made  larger  or  smaller  to  allow 
for  contraction  and  expansion,  so  that  the  studs 
can  move  freely  in  any  direction  required.  [540] 

The  bottom  plate  is  then  screwed  firmly  to 
the  boards  by  the  screws  8  S,  seen  in  Figs.  2 
and  4,  and  the  screw  1  passes  through  the  me- 
tallic covering  into  the  stud  2,  thus  firmly 
fastening  the  covering  K  to  the  stud,  as  seen  in 
Fig.  2. 

It  will  be  further  seen  that  the  cord  7  passer 
through  the  stud  2,  Fig.  4,  and  then  through 
the  bottomplate,  and  is  fastened  together  as  at 
g,  in  said  Fig.,  thus  always  keeping  the  stud  in 
an  erect  position  until  attached  to  the  metal. 

If  the  covering  contract  on  a  line  parallel 
with  the  connecting  pin  S,  the  adjustable  con. 
necting  rod  2  will  move  on  it  towards  cne  cf 
the  flanges  4;  when  it  expands  it  will  move 
towards  the  opposite  flange,  thus  movirg 
towards  the  point  of  contraction,  and  from  the 
point  of  expansion  with  this  metallic  covering. 

The  adjustable  stud,  in  addition  to  its  paral- 
lel and  longitudinal  movement,  is  capable  of  a  [541] 
diagonal  movement,  thus  accommodating  itself 
to  any  direction  required  by  the  metal  con- 
tracting or  expanding. 

I  contemplate  using  them  as  general  fasteners 
when  it  is  necessary  to  allow  for  the  contracticr 
and  expansion  of  the  material  used,  not  confin- 
ing myself  to  buildings  only.  I  may  find,  in 
using  my  adjustable  fasteners,  it  necessary  to 
make  some  of  them,  those  that  are  in  parallel 
lines  with  the  flanges,  to  fit  up  close  to  the  sides 
of  the  studs,  as  seen  at  1,  1,  in  Fig.  2,  allowing 
them  to  move  in  but  one  direction  on  the  pin  8, 
which  slides  in  the  slots  in  the  flanges  4,  4." 
The  claim  was  thus  set  forth  : 
"In  the  self  adjusting  fastener  as  describad,  [542] 
for  the  purpose  of  attaching  metallic  coverings 
to  buildings  and  accommodating  itself  to  the 
contraction  and  expansion  of  the  metal,  and  for 
fastening  metals  in  all  other  places  when  the 
contraction  and  expansion  demand  accommo- 
dation, substantially  as  set  forth,  or  any  me- 
chanical deviqe  equivalent  thereto." 

At  the  expiration  of  the  original  term  of  the 
patent,  fourteen  years,  an  extension  of  seven 
years  was  granted  to  Johnson,  who  subse- 
quently assigned  a  two  third  interest  in  his  ex- 
tended patent  to  his  co-complainant,  Thomas  8. 
Sandford.  Afterwards,  on  April  16, 1872,  John- 
son surrendered  his  original  patent  and  took  out 
a  re-issue  of  that  date. 

The  specification  of  his  re-issue  describes  the 
invention  generally  as  "A  new  and  useful  mode 
of  self  adjusting  fastenings  for  fastening  metal- 
lic coverings  to  buildings,  and  for  use  in  any 
and  all  other  places  where  metals  require  fasten- 
ing, and  their  contraction  and  expansion  require 
accommodation." 

Then  follows  a  reference  to  and  description 
of  the  same  five  illustrative  figures  which  form 
part  of  the  specification  of  the  original  patent. 
The  specification  then  proceeds  as  follows : 
"  The  principle  of  my  invention  consists  in 
connecting  the  metal  to  be  fastened  with  a  bolt 
or  pin  arranged  to  slide  in  slotted  bearings  in 
the  direction  of  expansion  or  contraction,  said 
adjustable  bolt  and  its  bearings  being  combined 
with  the  materials  to  be  fastened. 

Digitized  by 


589-549  Supreme  Court  of 

I  have  found  my  adjustable  fastener  pe- 
culiarly useful  in  fastening  metallic  roofs  to 
buildings,  and  I  proceed  to  describe  its  con- 
struction and  use. 

In  using  my  self  adjusting  fastener  for  fasten- 
ing metallic  roofs  to  buildings,  I  connect  the 
sliding  bolt  or  pin  with  the  roof  by  means  of  a 
stud  fastened  to  the  same,  and  I  form  the  side 
plates,  which  contain  the  bearings  for  the  slid- 
ing bolt,  in  connection  with  and  as  flanges  of  a 
bottom  plate,  which  is  secured  fast  to  the  under 
side  of  the  wooden  sheathing  of  the  building. 

In  the  drawing,  1  indicates  the  screws  for  at- 
taching the  metallic  roof  to  the  stud,  2  is  the 
stud,  3  is  the  adjusting  bolt  or  pin,  to  which 
the  metallic  roof  is  connected  by  the  stud  and 
screw,  said  bolt  passing  through  the  stud  2 
and  through  the  slots  of  the  side  plates  or 
(543]  flanges;  4  4  are  the  side  plates  or  flanges,  pro- 
vided with  slots,  which  form  the  bearings  of 
the  adjusting  bolts;  5  is  a  bottom  plate,  used  as 
a  convenient  means  of  attaching  the  side  plates 
to  the  wooden  sheathing  of  the  building ;  6  6 
are  the  slots  in  the  side-plates  in  which  the  ad- 
justing bolt  slides  ;  7  is  an  India  rubber  cord 
which  may  be  used  in  applying  the  adjustable 
fastener  to  buildings.  It  is  connected  with  the 
stud  by  being  passed  through  an  opening  in  it. 
It  then  passes  down  on  each  side  of  the  stud 
and  through  an  opening  in  the  bottom  plate, 
where  it  is  fastened,  as  indicated  at  y  in  the 
drawing,  and  is  used  for  keeping  the  stud  in  an 
erect  position  until  after  the  stud  had  been  in- 
serted through  the  sheathing  from  below,  and 
until  it  is  attached  to  the  metal  roof.  Without 
some  contrivance  of  this  kind,  it  would  be  dif- 
ficult in  the  position  indicated  to  keep  the  stud 
in  position  while  the  connection  was  being 
made. 

8  S  are  screws  for  attaching  the  bottom 
plate,  and  with  it  the  side  plates,  to  the  sheath- 
ing. Q  is  the  sheathing  of  the  roof  greatly  en- 
larged in  thickness  in  proportion,  to  illustrate 
the  details  of  the  connection  of  the  adjustable 
fastener  to  buildings.  H  is  the  metallic  roofing. 

The  method  of  using  the  invention  in  attach- 
ing metallic  roofing  to  buildings  is  as  follows : 
after  sheathing  the  roof,  a  hole  is  bored  in  the 
sheathing,  at  the  point  where  the  adjustable 
fastener  is  to  be  used,  of  sufficient  size  to  allow 
the  connecting  stud  to  move  in  the  same  with 
the  expansion  or  contraction  of  the  metallic 
roof.  These  holes  receive  the  slotted  flanges  or 
side  plates  4  4,  and  they  are  indicated  in  the 
drawing  by  the  letter  a.  See,  Fig.  2.  They 
should  be  of  the  shape  and  size  required  by  the 
extent  and  direction  of  the  contraction  and  ex- 
pansion to  be  allowed  for.  The  flanges  or  side 
plates  are  inserted  in  the  holes,  and  the  bottom 
plate  is  then  firmly  secured  to  the  boards  or 
sheathing  Q  by  the  screws  S  S,  as  seen  in  Fig. 
2.  Where  the  sheathing  is  sufficiently  thick,  a 
hole  may  be  bored  into  it  to  receive  the  fasten- 
er from  above.  The  side  plates  4  and  adjust- 
ing bolt  8  are  thus  connected  with  the  building. 
The  connection  with  the  metallic  roof  is  then 
effected  by  holding  the  stud  in  an  erect  position 
by  means  of  the  rubber  cord,  and  attaching 
the  stud  to  the  roofing  by  means  of  the  screw  1. 
Both  the  wooden  sheathing  and  the  metallic 
roof  are  thus  connected  to  the  self  adjusting 
mechanism,  consisting  of  the  slotted  side  plates 
Hnd  the  bolt  which  slides  in  them. 
1164 


tiie  United  States.  Oct.  Term, 

It  is  obvious  that  if  the  metal  of  the  roofing 
contracts  or  expands  in  a  line  with  the  slots  in 
the  side  plates  that  the  bolt  will  adjust  itself  to  l544J 
such  contraction  or  expansion  by  sliding  in  the 
slots  in  the  proper  direction. 

On  the  other  hand,  in  cases  where  the  line  of 
contraction  or  expansion  may  be  diagonal  or  at 
right  angles  to  the  line  of  the  slots  in  the  side- 
plates,  the  connecting  stud  is  arranged  to  slide 
upon  the  adjusting  bolt,  as  it  is  shown  it  may 
do  in  Figs.  2  and  8.  Where,  however,  the 
movement  is  only  sensible  in  the  direction  of  the 
slots,  the  side  plates  are  made  to  fit  up  close,  as 
seen  at  Fig.  2  in  the  illustrations  marked  *, 
where  the  side  plates  or  flanges  are  seen  in  cross- 
section,  so  that  the  only  practical  adjustability 
shall  be  in  the  direction  of  the  slots. 

I  contemplate  using  my  invention  as  a  gener- 
al fastener  where  it  is  necessary  to  allow  for  the 
contraction  and  expansion  of  the  material  used, 
not  confining  myself  to  buildings  only." 

The  first  claim  of  the  re-issue  was  substan- 
tially identical  with  the  one  claim  of  the  origi- 
nal patent.  The  second  claim  of  the  re-issue 
was  as  follows: 

"I  claim,  in  combination  with  the  adjusting 
bolt  and  slotted  side-plates,  suitably  connected 
to  and  combined  with  the  materials  to  be  fast- 
ened together  for  the  purpose  of  accommodat- 
ing the  expansion  and  contraction  of  such  ma- 
terials with  reference  to  each  other,  substan- 
tially as  specified' 

The  bill  in  this  case  was  filed  to  restrain  the 
defendant  Railroad  Company  from  infringing 
the  second  claim  of  the  re-issued  letters  patent. 

The  infringement  complained  of  was  the  use 
by  the  Railroad  Company  of  what  is  commonly 
known  as  the  fish  plate  joint  for  uniting  the 
ends  of  railroad  rails.  It  consists  of  two  iron 
plates  of  proper  shape  and  size  to  fit  the  "web," 
which  Is  the  upright  portion  of  the  rail  be- 
tween its  head  and  base.  The  plates  are  fastened, 
one  on  each  side  of  and  near  the  ends  of  two 
abutting  rails  by  means  of  bolts  and  nuts,  the 
bolts  passing  through  the  corresponding  holes 
formed  in  both  the  plates  and  rails.  In  order  to 
permit  the  rails  to  expand  and  contract  withthe 
changes  in  temperature,  their  ends  are  not  al- 
lowed to  form  a  close  joint,  and  the  holes, either 
in  the  fish  plates  or  in  the  rails,  are  made  larger 
than  the  bolts  and  are  elongated  in  the  direction 
of  the  length  of  the  rails.  By  these  means  the 
expansion  and  contraction  of  the  rails  is  "com- 
pensated" without  injury  to  the  joint. 

The  defenses  set  up  in  the  answer  of  the  ap-  [645 J 
pellee  were:  the  invalidity  of  the  re  issue,  he- 
cause,  as  was  alleged,  the  original  patent  was 
not  lawfully  surrendered,  and  the  re-issue  was 
not  lawfully  issued;  and  want  of  novelty  in  the 
invention  covered  by  the  second  claim  of  the 
re-issue.  The  appellee  also  denied  infringe- 
ment. 

The  circuit  court  dismissed  the  bill,  holding 
that  the  re-issued  patent  was  void  because  it  was 
not  for  the  same  invention  as  that  described  in 
the  original  patent. 

The  appeal  of  the  complainants  has  brought 
the  case  to  this  court  for  review. 

Mutrt.  T.  AsUey  Atkins,  Itraei  Minor,  Jr., 
Thomas  Bracken  and  B.  F.  Butler,  for 
appellants. 

Andrew  MeCallum  and  S.  D. 
Law,  for  appellees. 
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Mr.  JtuHee  Woods  delivered  the  opinion  of 

the  court: 

The  appellee  insists  that  the  invention  cov- 
ered by  the  second  claim  of  the  re-issued  patent, 
of  which  infringement  is  charged,  is  neither 
described  in  the  specification  nor  claimed  in  the 
claim  of  the  original  patent,  and  that  the  re- 
issue is,  therefore,  broader  than  the  original  pa- 
tent and,  consequently,  void. 

It  takes  but  slight  comparison  of  the  original 
and  re-issued  patents  to  show  that  this  conten- 
tion of  the  appellee  is  well  founded.  The  orig- 
inal patent  was  for  a  complicated  contrivance, 
consisting  of  a  number  of  old  devices  combined, 
and  specially  adapted  to  the  fastening  of  metallic 
coverings  to  buildings,  and  for  use  in  all  other 
places  where  metals  require  fastening  and  their 
contraction  and  expansion  require  accommoda- 
tion. To  make  the  invention  of  any  practical 
value  for  the  purpose  suggested  in  the  specifi- 
cation to  the  original  patent,  and  for  use  in  the 
"  other  places  "  referred  to,  all  the  parts  of  the 
device  therein  described,  except,  perhaps,  the 
rubber  cord,  which  is  only  for  temporary  use  in 
applying  the  device,  are  absolutely  essential. 
Nowhere  in  the  specification  is  it  indicated  or 
suggested  that  any  part  of  the  device  described 
can  be  dispensed  with.  It  is  perfectly  clear  that 
the  stud  and  bottom  plate  of  the  contrivance 
are  absolutely  necessary  to  the  only  specific  use 
mentioned  in  the  specification.  If  these  are  left 
out  there  is  no  connection  between  the  two  ma- 
terials to  be  fastened  together  .namely:  the  metal 
roof  and  the  wooden  sheathing  under  it  As 
the  declared  purpose  of  the  invention  is  the  fast- 
ening of  these  two  materials  together,  it  is  dif- 
ficult to  see  how  the  parts  of  the  device  essen- 
tial to  the  fastening  can  be  discarded,  and  the 
invention  still  remain  perfect  and  unchanged. 

On  recurring  to  the  second  claim  of  the  re- 
issued patent,  we  find  that  the  metal  roof  to  be 
fastened,  the  stud,  the  bottom  plate,  and  the 
screw  which  fastens  the  metal  roof  to  the  stud, 
are  all  eliminated  from  the  invention,  and  there 
is  nothing  left  but  the  adjusting  bolt  (8)  and  the 
slotted  side  plates  (4  4).  As  thus  left,  it  is  im- 
possible to  apply  in  a  practical  manner  the  de- 
vice to  the  fastening  of  sheet-iron  to  a  roof,  or 
the  fastening  of  any  sheet  metal  to  anything 
whatever. 

If  the  second  claim  of  the  re-issued  patent,  as 
insisted  by  appellants,  covers  the  fish-plate  joint 
used  bv  the  appellee,  it  must  cover  a  combina- 
tion of  (1)  the  two  materials  to  be  fastened  to- 
gether; (2)  two  slotted  side  plates  on  opposite 
sides  of  the  materials  to  be  fastened,  which  serve 
as  clamps  to  hold  such  materials  in  position;  (8) 
the  adjusting  bolt.  The  claim  is  so  interpreted 
by  the  expert  witness  of  appellants.  Under  the 
original  patent, the  materials  or  things  to  be  fast- 
ened together  are  the  metallic  covering  of  the 
roof  ana  the  under  surface  of  the  wooden  sheath- 
ing on  which  it  is  laid.  The  slotted  plates  or 
flanges  are  fastened  to  the  under  side  of  the 
sheathing  by  the  bottom  plate,  which  connects 
the  flanges,  and  they  form  a  support  forthe  ad- 
justing bolt;  but  the  slotted  flanges  do  not  em- 
brace or  clamp  any  part  of  the  wooden  sheath- 
ing or  any  part  of  the  metallic  covering  of  the 
roof,  much  less  do  they  embrace  or  clamp  at  the 
same  time  the  sheathing  and  the  metallic  cov- 
ering, which  are  the  things  to  be  fastened  to- 
gether. But  in  the  re-issued  patent  the  slotted 
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plates  not  only  furnish  bearings  for  the  bolt,  but 
perform  a  new  and  essential  function,  of  fur- 
nishing a  strong  lateral  support  to  the  materials 
to  be  fastened  together  by  clamping  the  same 
between  them. 

We  find,  therefore,  that  in  the  re-issued  pa- 
tent several  of  the  devices  essential  to  the  com- 
bination described  in  the  original  patent  are  left 
out  and  a  separate  claim  made  for  the  parts 
which  remain,  and  to  these  parts  a  new  and  es- 
sential function  is  given,  which  they  could  not 
perform  under  the  original  patent. 

It  Is,  therefore,  perfectly  clear  that  the  second 
claim  of  the  re-issued  patent  was  not  covered 
by  the  original  patent.  It  describes  another  de- 
vice, operating  in  a  different  way  and  for  a  dif- 
ferent purpose. 

Under  the  circumstances  of  this  case  there 
can,  in  our  opinion,  be  but  one  conclusion:  and 
that  is,  that  the  second  claim  of  the  re-issued 
patent  is  void. 

There  was  no  error  in  the  original  patent 
caused  by  inadvertence,  accident  or  mistake, 
which  could  have  escaped  the  notice  of  the  pa- 
tentee and  his  associates  for  fifteen  years.  It  is 
not  open  to  dispute  that  the  fish-plate  joint,  pre- 
cisely such  as  the  appellants  claim  is  covered  by 
their  re-issued  patent,  was  in  general  use  during 
nearly  the  entire  life  of  the  original  patent. 
Why  did  not  the  patentee  earlier  discover  that 
all  this  use  of  the  fish-plate  joint  was  really  an 
infringement  on  his  patent  and  apply  for  a  re- 
issue and  assert  his  rights?  He  has  rested  su- 
pinely until  the  use  of  the  fish-plate  joint  has 
become  universal,  and  then,  after  a  lapse  of  fif- 
teen years,  has  attempted  by  a  re-issue  to  extend 
his  patent  to  cover  it.  We  think  it  is  perfectly 
clear  that  his  original  patent  could  not  be  fairly 
construed  to  embrace  the  device  used  by  the 
appellee,  which  appellants  insist  is  covered  by 
their  re-issue.  If  the  re-issued  patent  covers  it, 
it  is  broader  than  the  original  and  is,  therefore, 
void.  Giant  Powder  Co.v.  Ceil.  Vigorit  Powder 
Co.,  6  Sawy.,  608;  Powder  Co.  v.  Powder  Workt, 
98U.8.,  1JW  [XXV.,  771; Batt  v.  Langlee[ante, 
104];  James  v.  Campbell,  decided  at  the  present 
Term  [ante,  788]. 

Even  if  the  patentee  had  the  right  to  a  re-issue 
if  applied  for  in  seasonable  time,  he  has  lost  it 
by  his  laches  and  unreasonable  delay.  Miller 
v.  Braes  Co. ,  decided  at  the  present  Term  [ante, 
7881. 

The  defense  of  want  of  novelty  setup  in  the 
answer  is,  in  our  opinion,  also  sustained  by  the 
evidence.  The  testimony  shows  that  the  device 
of  employing  slotted  plates  and  bolts,  to  allow 
of  expansion  and  contraction  caused  by  changes 
in  temperature, was  applied  in  the  manufacture 
of  locomotives  long  before  the  year  1848,  the 
earliest  date  at  which  Johnson,  the  original  pa- 
tentee, claims  to  have  conceived  his  invention. 
By  this  contrivance,  the  expansion  and  contrac- 
tion of  the  boiler  of  the  locomotive  upon  its 
frame,  caused  by  alternate  heating  and  cooling, 
was  accommodated.  This  device  was  in  com- 
mon use  before  the  year  1848,  and  it  much 
more  nearly  resembles  the  fish-plate  joint  used 
for  uniting  the  iron  rails  of  a  railroad  than  it 
does  the  contrivance  described  in  the  original 
patent  of  Johnson. 

Many  other  instances  of  the  application  of  the 
principle  of  this  device  prior  to  the  date  of 
Johnson's  original  patent  are  shown  by  the  evi 
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dence.  Among  these  were  the  use  by  the  New- 
castle &  Frenchtown  Railroad  Company,  in 
1887,  of  iron  rails  embodying  substantially  the 
present  fish-plate  joint,  -and  the  use  of  the  same 
device  by  the  Oswego  &  Syracuse  Railroad  Co. 
in  1848.  In  the  first  of  these  instances  but  one 
plate  was  used  for  each  Joint,  and  there  was  an 
oblong  hole  in  one  end  only  of  every  rail.  In 
the  second  instance  two  plates  were  used  to 
every  joint,  and  the  holes  in  both  ends  of  the 
plates  were  oblong. 

There  are  other  instances  of  the  use  of  this 
device  for  joining  iron  rails,  which  the  record 
discloses.  The  evidence  leaves  no  doubt  upon 
our  minds  that  the  device  now  used  by  the  ap- 
pellee and  which  is  alleged  to  be  an  infringe- 
ment on  appellants'  patent,  was  well  known  and 
publicly  used  for  several  years  before  the  appli- 
cation of  Johnson  for  his  original  patent  in  1857. 

An  attempt  is  made  to  elude  the  force  of  the 
testimony  on  the  question  of  novelty  by  intro- 
ducing evidence  to  show  that  Johnson,  as  early 
as  the  year  1848,  made  a  small  model  of  a  de- 
vice similar,  as  is  claimed,  to  the  present  fish- 
plate joint,  and  also  some  drawings  upon  the 
fly-leaf  of  a  book,  of  the  same  contrivance,  and 
these  it  is  claimed  show  that  Johnson  was  the 
first  inventor  of  the  fish-plate  joint,  and  that  his 
patent,  afterwards  obtained  in  1857,  cut  off  the 
claims  of  intermediate  inventors,  if  any  such 
there  were. 

We  have  examined  the  model  referred  to  and 
cannot  see  that  it  contains  any  suggestion  of  the 
fish-plate  joint.  It  is  simply  an  oblong  strip  of 
sheet  iron,  having  its  sides  bent  over  so  as  to 
form  flanges,  and  with  four  oblong  holes  in  each 
flange  corresponding  with  similar  holes  in  the 
other,  and  a  bolt  to  pass  through  the  correspond- 
ing holes  in  the  flanges.  The  model  is  a  single 
piece  of  sheet  iron, supposed  to  represent  an  iron 
rail.  There  is  no  suggestion  that  it  is  to  be  con- 
nected with  any  other  rail,  and  there  are  no 
plates  or  bars  with  which  to  make  the  connec- 
tion. If  the  model  suggests  anything,  it  is  sim- 
ply the  use  of  a  bolt  in  slotted  boles,  which,  as 
the  testimony  in  this  case  shows,  was  a  device 
in  common  use  in  many  ways  long  before  the 
year  1843. 

It  is  alleged  that  the  model  spoken  of  was 
made  bv  Johnson  when  he  was  about  twenty 
years  of  age.  It  does  not  appear  that  at  this 
time  he  had  ever  seen  an  iron  rail  such  as  those 
to  which  u  fish-plate  joint  can  be  applied,  or 
that  he  had  ever  seen  a  railroad.  According 
to  Johnson's  testimony, the  model  when  finished 
was  placed  by  him  upon  the  plate  under  the 
eaves  of  a  wood  house,  where  it  remained  unseen 
by  anyone  for  thirty-three  years,  until  the  spring 
of  1876,  when  he  returned  to  the  place  where 
he  had  lived  in  1848,  and  got' the  model  for  the 
purposes  of  this  suit. 

It  is  sufficient  to  say  that  the  proof  fails  to 
show  that  Johnson,  in  1848,  or  at  any  time  be- 
fore the  fish-plate  joint  for  uniting  iron  rails 
came  into  use,  was  the  inventor  of  that  device, 
or  that  he  ever  invented  it  at  all.  It  was  not  de- 
scribed in  his  original  patent,  and  he  never  set 
up  any  claim  to  it  until  the  year  1872,  when  its 
use  had  become  universal  wherever  railroads 
were  constructed. 

On  both  grounds,  therefore,  the  invalidity  of 
the  re-issued  patent  and  want  of  novelty  in  the 
invention  which  appellants  contend  was  covered 
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by  the  original  patent,  we  are  of  opinion  that 
the  Circuit  Court  was  right  in  dismissing  the  bill. 
It*  decision  mutt,  therefore,  be  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Cited-106  U.  8.,  147,  428 ;  107  TJ.  &,  Ms;  111  U.  &, 
103;  11S  D.  8.,  689;  10  Bias.,  416. 
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JOHN  G.  BUTLER. 
(See  S.  C,  15  Otto,  668-668.) 
Fraudulent  representation*. 

Whenever  property  of  any  kind  depends  for  its 
value  upon  contingencies  which  may  never  occur, 
or  developments  which  may  never  be  made,  opinion 
as  to  its  value  must,  necessarily,  be  more  or  less  of 
a  speculative  character ;  and  no  action  will  lie  for 
its  expression,  however  fallacious  it  may  prove,  or 
whatever  the  injury  a  reliance  upon  it  may  produce. 
[No.  254.] 

Argued  Mar.  SI,  1882.    Decided  May  8,  188:'. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York. 
The  case  is  stated  by  the  court. 
Mr.  Leslie  W.  Russell,  for  plaintiffs  in 

error: 

It  is  a  well  known  rule  in  the  trial  of  causes  and 
recognized  by  the  Federal  Courts,  that  conced- 
ing all  the  inferences  which  a  jury  could  iusti- 
flably  draw  from  the  evidence,  if  it  would  be 
insufficient  to  warrant  a  verdict  for  the  plaint- 
iff, the  court  should  say  so  to  the  jury. 

Pleasants  v.  Fant,  22  Wall,  122  (89  U.  S.r 
XXII.,  788);  Bank  of  Washington  v.  Triplett,  1 
Pet.,  26. 

The  argument  is,  that  Foster  and  Watidns 
lied  when  they  said  that  in  their  judgment  the 
property  was  worth  $48,000  or  $26,000,  because 
Peter  Post  and  others  say  upon  the  witness 
stand  that,  in  their  judgment,  enlightened  by 
the  commercial  revulsion  which  transpired  after 
the  first  opinion  was  given,  the  opinion  of  Fos- 
ter and  Wat  kins  was  incorrect.  In  EM*  v.  An- 
drew*, 66  N.  Y.,  88,  the  court  decided  that  the 
dismissal  of  the  complaint  must  be  sustained, 
on  the  ground  that  a  false  statement  as  to  the 
value  of  property,  made  by  a  vendor  for  the 
purpose  of  obtaining  a  higher  price  than  be 
knows  the  property  is  worth,  will  not  sustain 
an  action  for  fraud  by  a  purchaser,  who  con- 
tracted, relying  upon  the  statement  The  pur- 
chaser must  rely  upon  his  own  judgment  as  to 
value.  The  same  principle  was  substantially 
decided  in  Oberiander  v.  Spies*,  46  N.  Y.,  176; 
Meyer  v.  Amidon  45  N.  Y.,  169;  see,  also,  Story, 
Eq.,  sec.  197;  n.  1;  Parker  v.  Moutton,  114 
Mass.,  99;  Holbrook  v.  Connor,  60  Me.,  578. 

In  Holbrook  v.  Connor,  supra,  the  declaration 
was  on  the  case  for  deceit,  for  fraud  in  the  sale 
of  land.  The  plaintiff  alleged  that  he  was  in- 
duced to  enter  into  a  joint  stock  company,  and 
to  subscribe  for  and  buy  the  lands  in  question, 
by  the  false  and  fraudulent  representations  of 
the  defendant,  the  vendor;  that  the  said  lands 
had  large  deposits  of  oil  in  them  and  were  of 
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great  value  for  the  purpose  of  digging,  boring  for 
and  manufacturing  oil.  It  appeared  that  when 
the  representations  were  made  there  was  but 
one  null  on  the  land  in  question;  that  other 
mills  had  been  opened  upon  the  lands  in  the 
neighborhood;  that  plaintiff  understood,  at  the 
time  the  representations  were  made,  that  the 
lands  had  not  been  tested;  that  operations  upon 
them  might  be  unsuccessful;  that  he  expected 
to  suffer  loss  if  he  did  not  find  oil,  or  if  oil 
went  down. 

The  court  held  that  the  representations  were 
matters  of  opinion  and  that  the  trial  court 
should  have  so  pronounced  from  the  evidence, 
without  leaving  the  matter  to  the  jury  as  a  mat- 
ter of  fact,  to  determine  whether  the  statement 
was  understood  as  a  matter  of  opinion  or  the 
representations  of  a  fact. 

In  addition  to  the  false  assertion  of  a  fact,  the 
defendant  in  error  must  prove  that  the  plaintiffs 
in  error  knew  their  statements  to  be  false,  a«d 
prove  this  affirmatively. 

Marsh  v.  Falker,  40  N.  Y.,  566;  Wakemanv. 
Dalley,  51  N.T.,  27;  HubbeU  v.  Meigs,  50  N.  Y., 
480;  Nelson  v.  Luling,  46  How.  Pr.,  855;  Lord 
v.  Ooddard,  13  How.,  210;  Pearson  v.  Howe,  1 
Allen,  207. 

The  learned  Judge  in  the  charge  said:  "  If 
they  were  not  acquainted  sufficiently  to  fairly 
have  an  intelligent  judgment,  according  to  their 
judgment,  it  was  false  in  that  respect. 

This  is  not  the  law  of  the  State  of  New  York, 
nor  is  it  the  law  as  announced  by  the  Supreme 
Court  of  the  United  States. 

Lord  v.  Ooddard,  eupra  ;  Young  v.  Ooveil,  8 
Johns.,  28. 

Messrs.  Harry  Bingham  and  A.  X  Parker, 
for  defendant  In  error: 

The  representations  in  controversy  were  made 
in  writing  by  two  of  the  plaintiffs  in  error  (Fos- 
ter and  Watkins),  and  used  by  the  third  (Gor- 
don) to  obtain  from  the  defendant  in  error  a 
loan  of  money  upon  the  security  of  the  prop- 
erty to  which  the  representations  related. 

At  the  time  of  the  negotiation  for  the  loan, 
the  defendant  in  error  was  entirely  unac- 

?uainted  with  the  property  proposed  as  security 
or  the  loan,  and  by  reason  of  the  great  distance 
of  his  residence  therefrom,  had  no  opportunity 
of  inspecting  the  same,  and  no  means  of  forming 
his  own  judgment  as  to  the  character,  quality 
and  value  of  the  proposed  security.  Under  such 
circumstances,  no  rule  analogous  to  the  rule  of 
caveat  emptor  between  buyer  and  seller  could 
have  any  application.  There  is,  also,  this  fur- 
ther fact,  that  would  preclude  the  application 
of  any  such  rule:  the  plaintiffs  in  error,  Foster 
&  Watkins,  who  made  and  subscribed  the  writ- 
ten representations,  did  not  present  themselves 
to  the  defendant  in  error  as  seeking  to  obtain  a 
loan  for  themselves;  but  they  presented  them- 
selves to  him  as  disinterested  third  persons, 
well  acquainted  with  the  property  upon  which 
the  other  plaintiff  in  error,  Gordon,  was  seeking 
to  obtain  the  loan  ostensibly  for  himself  alone, 
it  must  be  presumed  the  plaintiffs  in  error  in- 
tended that  the  defendant  in  error  should  rely 
upon  those  representations,  and  that  the  defend- 
ant in  error  had  the  right  to  rely  on  such  repre- 
sentations; and  if  they  turned  out  to  be  willfully 
fake,  to  hold  the  plaintiffs  in  error  responsible 
therefor. 

Ad.  Torts,  1022;  Simar  v.  Canaday,  58N.Y., 
See  15  Otto. 


298;  Miller  v.  Barber,  86  N.  Y.,  668;  Smith  v. 
Countryman,  80  N.  Y.,  688;  Mead  v.  Bunn,  82 
N.  Y.,  275;  Van  Epps  v.  Harriton,  5  Hill,  68; 
Sandford  v.  Handy,  28  Wend.,  260;  Oulver  v. 
Avery,  7  Wend.,  881;  Medbury  v.  Watson,  6 
Met.,  246;  Page  v.  Bent,  2  Met.,  874;  Irving  v. 
Thomas,  18  Me.,  418;  Savage  v.  Stephens,  126 
Mass.,  207;  Teague  v.  Irwin,  127  Mass.,  217; 
Paddock  v.  Fletcher,  42  Vt.,  889;  Adams  v.  Souler 
88  Vt,  588;  Somen  v.  Richards,  46  Vt.,170; 
Coon  v.  AtteeU,  46  N.  H.,  510;  Smith  v.  Rich- 
ards, 18  Pet.,  28;  Sherwood  v.  Salmon,  5  Day, 
489;  Dale  v.  RooseveU.S  Johns.  Ch.,  174;  McClel- 
lan  v.  Scott,  24  Wis.,  81. 

The  plaintiffs  in  error,  bv  this  affirmation,  as- 
sumed to  have  an  acquaintanceship  with  the 
property  in  question,  upon  which  they  could 
base  an  intelligent  judgment,  and  it  is  manifest 
that  they  intended  by  their  affirmation  to  con- 
vey the  impression  that  they  had  knowledge  up- 
on which  an  intelligent  judgment  could  be 
founded,  and  that,  according  to  that  judgment, 
the  property  was  worth  the  sums  named  in  the 
certificate.  Now,  if  the  plaintiffs  in  error  knew 
or  believed  that  they  had  no  such  knowledge  and 
no  such  judgment,  then  their  affirmation  was 
false  and  fraudulent,  and  they  are  liable  to  the 
defendant  in  error,  so  far  as  he  relied  upon  it  to 
his  injury. 

Bennett  v.  Judson,  21  N.  Y.,  288;  Hubbard  v. 
Drugs,  81 N.  Y.,  518;  Marsli  v.  Falker  (1  Hand), 
40  N.  Y.,  562;  Craig  v.  Ward,  8  Keyes  (N.  Y.), 
387;  Meyer  x.  Amidon,  45  N.Y.,  169;  Oberlander 
v.  Spiess,  45  N.  Y„  175;  HubbeU  v.  Meigs,  50  N. 
Y.,  480;  Wakeman  v.  Dalley,  61  N.  Y.,  27; 
Harding  v.  Randall,  15  Me.,  882;  Stone  v.  Den- 
ny, 4  Met. ,  151 ;  Fisher  v.  Mellen,  108  Mass. ,  608 ; 
Litchfield  v.  Hutchinson,  117  Mass.,  196;  Cabot 
v.  Christie,  42  Vt.,  121;  Stone  v.  CoveU,  29 
Mich.,  869. 

The  books  are  full  of  cases  where  actions  have 
been  maintained  for  false  recommendations  of 
the  credit  of  traders,  by  persons  thereby  de- 
ceived. The  present  case  is  analogous  to  those 
and  must  rest  upon  the  same  legal  principles. 
Those  cases  and  the  present  both  rest  upon  the 
ground  that  fraud,  accompanied  by  damage, 
furnishes  a  good  cause  of  action. 

PasUy  v.  Freeman,  8  T.  R.,  51;  Upton  v. 
Vail,  6  Johns.,  181;  Lord  v.  CoUey,  6K.E, 
99;  Zabriskie  v.  Smith,  18  N.  Y.,  822;  Patten  v. 
Ourney,  17  Mass.,  182;  Haycraft  v.  Creasy,  2 
East,  91;  Ewins  v.  Calhoun,  7  Vt..  79;  Weeks 
v.  Burton,  7  Vt.,  67. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  was  an  action  for  alleged  fraud  upon  the 
plaintiff,  in  obtaining  from  him  a  loan  of 
$10,000  upon  insufficient  security.  The  facta 
of  the  case,  so  far  as  necessary  to  present  the 
questions  involved  for  our  consideration,  arc 
briefly  as  follows: 

Near  the  Town  of  Potsdam,  in  New  York, 
there  are  sandstone  quarries,  situated  on  the 
west  bank  of  Racket  River.  The  land  contain- 
ing them,  when  the  loan  was  made,  was  divided 
into  lots,  varying  in  size  from  seven  to  thirty- 
six  acres.  Previously  to  1878,  the  quarries,  al- 
though generally  supposed  to  consist  of  stone, 
valuable  for  building  and  other  purposes,  had 
not  been  opened  sufficiently  to  show  their  ex- 
tent and  value.   A  quarry  similar  in  external 
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.  situated  on  the  river  below  and  ad- 
_  them,  called  the  Parmeter  quarry,  had 
worked  for  thirty  or  forty  yean,  and  fur- 
nished stone  of  a  valuable  quality  in  large 

a uah tides.  For  some  years  prior  to  1872,  the 
efendant,  Gordon,  a  resident  of  Potsdam,  had 
been  assiduously  trying  to  get  possession  of  the 
quarries,  in  the  belief  that  on  development  they 
would  prove  valuable,  like  the  Parmeter  quar- 
ry. His  letters  to  Butler,  the  plaintiff,  written 
at  the  time,  indicated  a  confident  belief  that  a 
fortune  was  to  be  made  out  of  them;  and  he  in- 
vested in  them  whatever  means  he  could  raise. 

The  plaintiff,  prior  to  1872,  had  frequently 
visited  Potsdam,  where  he  became  acquainted 
with  Gordon,  a  lawyer  in  practice  there,  and 
often  employed  him  professionally.  During 
these  visits  he  learned  something  of  the  quar- 
ries, and  that  Gordon  desired  to  obtain  posses- 
sion of  and  develop  them.  In  that  year  there 
was  much  correspondence  between  them  on  the 
subject.  Gordon  expressed  a  strong  conviction 
that  the  stone  would  be  very  valuable  and  find 
a  ready  market,  and  stated  what  he  had  heard 
of  the  buildings  on  which  it  had  been  used, and 
of  those  for  which  it  would  probably  be  wanted. 
He  desired  to  organize  a  stock  company  to  work 
the  quarries,  ana  to  have  the  plaintiff  join  in 
the  enterprise.  Failing  to  secure  his  co-opera- 
tion and  being  advised  by  him  that  he  had  bet- 
ter work  the  quarries  himself,  Gordon  applied 
for  a  loan  for  that  purpose.  After  much  corre- 
spondence and  negotiation,  the  plaintiff  prom- 
ised to  loan  him  1 10, 000,  to  be  secured  by  mort- 
gage on  some  of  the  lots,  and  advised  him 
against  investing  a  larger  sum  in  them.  The 
plaintiff,  as  is  manifest  from  the  correspond- 
ence, was  fully  aware  at  the  time  of  the  slight- 
ly developed  condition  of  the  property;  but  an 
estimate  of  its  probable  value  was  furnished  by 
the  following  certificate  obtained  by  Gordon 
from  the  defendants,  Watkins  and  Foster,  well 
known  gentlemen  of  the  place,  and  sent  to  him. 

"Each  of  the  undersigned  hereby  certifies 
that  he  is  and  has  been  for  more  than  twenty 
years  last  past,  a  resident  of  Potsdam,  8t.  Law- 
rence Co.,  New  York,  and  acquainted  with  the 
sandstone  quarries  south  of  Potsdam  Village, 
that  he  is  acquainted  with  the  quarry  lots  there 
owned  by  8.  B.  Gordon,  and  situate  on  the  west- 
erly shore  of  Racket  River;  that  said  lots  are 
roughly  represented  on  the  annexed  diagra 
have  on  them  the  buildings,  and  in  his  best  ju 
«  k  k  k  i  ment  contain  the  quantity  of  land ,  and  are  wot 
' aao  1  the  sums  severally  below  cited,  to  wit: 

No.  1— Falls  Lot,  about  8  acres,  worth  $8,000 


2— Orchard  Lot, 
8— Cox        "  " 
4—  Hicks      "  " 
5  **eacham " 
house  and  barn," 

6—  Hale  Lot, 

7 —  Parmeter  Lot 

2  houses  Abarns, " 

8—  Train  Lot,  " 


4 

16 
15 

7 
10 

17 
26 


5,000 
8,000 
5,000 

5,000 
1,000 

8,000 
8,000 


f48,000 


Total,  8  lots,  108 
Dated,  Potsdam,  Dec.  12, 1872. 

H.  Watktab, 
E.  W.  Footer." 

No  oral  representations  on  the  subject  were 
made  to  the  plaintiff  by  Watkins  or  Foster. 
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Their  connection  with  the  loan  consisted,  mere- 
ly, in  furnishing  this  certificate  at  the  request 
of  Gordon.  The  loan  was  made  on  the  first 
of  the  following  January,  and  a  mortgage 
taken  as  security  for  it  upon  four  of  the  lots 
mentioned  in  the  certificate, the  aggregate  varoe 
of  which,  as  there  stated,  being  $26,000.  Wat- 
kins and  Foster  were  at  the  time  interested  in 
the  proposed  enterprise;  and  their  estimate  of 
value  was  placed  upon  the  lots,  not  as  agricult- 
ural lands,  but  as  lands  containing  sandstone 
quarries  not  yet  opened. 

After  receiving  the  loan,  Gordon  proceeded 
to  open  the  quarries,  and  his  operations  had  not 
progressed  far  when  the  financial  crisis  of  1878 
came,  and  in  it  his  enterprise  was  engulfed. 
The  work  on  the  quarries  was  stopped,  and 
the  value  of  the  property  rapidly  depreciated. 
The  mortgage  to  the  plaintiff  contained  a  clause 
declaring  that  the  whole  amount  of  the  loan 
should  at  once  become  due  if  the  interest  was 
not  punctually  paid.  Taking  advantage  of  this 
clause,  he  commenced  proceedings  to  foreclose 
the  mortgage,  and  pressed  them  to  a  decree  un- 
der which  the  premises  were  sold  and  bid  in  by 
him  for  the  sum  of  $1,500.  He  then  com- 
menced the  present  action  against  Gordon, who 
had  obtained  the  loan,  and  Watkins  and  Foster, 
who  had  given  the  certificate  as  to  the  value 
of  the  property,  to  recover  damages  for  the 
loss  sustained  by  him.  In  his  complaint  he  al- 
leges that  these  parties  conspired  to  defraud 
him  by  obtaining  the  lean  upon  a  false  and 
fraudulent  certificate  as  to  the  value  of  the  prop- 
erty. 

The  defendants  pleaded  the  general  issue.  On 
the  trial,  the  plaintiff  produced  the  correspond- 
ence, between  him  and  Gordon, which  resulted 
in  the  loan.  He  also  offered  the  testimony  of 
geologists,  experts  and  laborers  as  to  the  prob- 
able character  and  value  of  the  material  in  the 
quarries.  The  whole,  including  the  correspond- 
ence, covers  many  pages  of  the  record,  but  its 
substance  and  purport,  so  far  as  it  is  at  all  ma- 
terial, we  have  stated.  When  it  was  closed,  the 
defendants  requested  the  court  to  direct  the 
jury  to  find  for  them  on  several  grounds  and, 
among  others,  that,  upon  the  whole  proof,  no 
cause  of  action  had  been  established  against 
them.  The  court  refused  to  give  this  direction, 
and  an  exception  was  taken.  Testimony  wss 
then  produced  by  the  defendants  and,  after  in- 
structions from  the  court,  the  case  was  sub- 
mitted to  the  jury,  who  found  for  the  plaintiff. 

We  do  not  deem  it  important  to  comment 
upon  this  testimony  nor  to  notice  the  rulings  of 
the  court  upon  matters  which  were  objected  to 
nor  upon  its  instructions  to  the  jury.  It  is 
enough  to  observe  that  if  the  testimony  did  not 
weaken,  it  did  not  strengthen  the  case  against 
the  defendants.  The  question  then  is,  wheth- 
er, upon  .the  proof  furnished  by  the  plaintiff,  a 
cause  of  action  was  established  against  the  de- 
fendants; for,  if  not,  the  motion  to  direct  the 
jury  to  find  in  their  favor  should  have  been 
granted.  Upon  this  question  we  have  no  doubt. 
The  essence  of  the  charge  against  them  is  a  con- 
spiracy to  defraud  the  plaintiff,  carried  into  ex- 
ecution by  a  false  and  fraudulent  certificate  of 
valuation  of  the  property  given  as  security  for 
the  loan.  The  certificate  of  Watkins  and  Foster 
is  that,  in  the  but  judgment  ol  each,  the  lot» 
were  worth  the  sums  severally  staged.    To  jut- 
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tily  any  imputation  of  fraud  in  giving  the  cer- 
tificate, it  was  necessary  to  show  that  the  par- 
ties signing  it  had  knowledge,  at  the  time,  that 
the  value  of  the  property  was  materially  less 
than  their  estimate.   And,  from  the  nature  of 

1 5  5  •  J  the  property  and  its  imperfectly  developed  con- 
dition, such  knowledge  was  impossible.  No  one 
could  know  its  actual  value  until-  further  de- 
velopment was  made.  Until  then,  any  estimate 
must  have  been  entirely  speculative  and  con- 
jectural. It  would  depend  as  much,  perhaps, 
upon  the  temperament  and  expectations  of  the 
party  making  it,  as  upon  any  knowledge  of 
facta.  The. law  does  not  hold  one  responsible 
for  the  extravagant  notions  he  may  entertain  of 
the  value  of  the  property,  dependent  upon  its 
future  successful  exploitation,  or  the  result  of 
future  enterprises;  nor  for  expressing  them  to 
one  acquainted  with  its  general  character  and 
condition.  How  could  an  overestimate  in  such 
a  case  be  shown?  Other  estimates  would  be 
equally  conjectural.  The  law  does  not  fasten 
responsibility  upon  one  for  expressions  of  opin- 
ion as  to  matters  in  their  nature  contingent  and 
uncertain.  Such  opinions  will  probably  be  as 
variant  as  the  individuals  who  give  them  utter- 
ance. A  statement  of  an  opinion  assigning  a 
certain  value  to  property  like  a  mine  or  a  quarry 
not  yet  opened  is  not  to  be  pronounced  fraudu- 
lent because  the.  property  upon  subsequent  de- 
velopment may  prove  to  be  worthless;  nor  is  it 
to  be  pronounced  honest  because  the  property 
may  turn  out  of  much  higher  value. 

The  case  of  Hoibrook  v.  Connor,  which  arose 
in  the  Supreme  Court  of  Maine,  illustrates  this 
doctrine.  There  the  vendor  and  his  agent  rep- 
resented, among  other  things,  that  lands  sold 
by  them  contained  large  deposits  of  oil,  and 
wero  vi  great  value  for  the  purpose  of  digging, 
boring  for  and  manufacturing  it;  and  upon  the 
representations  the  purchasers  acted.  The  evi- 
dence tended  to  show  that  the  representations 
were  false  and  fraudulent,  and  the  plaintiff  ob- 
tained a  verdict;  but  the  Supreme  Court  set  it 
aside.  It  appeared  that  the  land  had  not  been 
tested;  and  it  was  unknown  to  both  parties 
whether  it  was  valuable  as  oil  land,  except  so 
far  as  might  be  inferred  from  the  production  of 
wells  on  neighboring  lands,  and  a  single  well 
upon  the  land  in  question.  The  court  held  that 
under  these  circumstances  the  representation 
was  to  be  regarded  as  a  matter  of  opinion,  and 
would  not  support  the  action.   00  Me.,  578. 

Whenever  property  of  any  kind  depends  for 
its  value  upon  contingencies  which  may  never 
occur,  or  developments  which  may  never  be 
made,  opinion  as  to  its  value  must,  necessarily, 

1558]  be  more  or  less  of  a  speculative  character;  and 
no  action  will  lie  for  its  expression,  however  fal- 
lacious it  may  prove,  or  whatever  the  injury  a 
reliance  upon  it  may  produce.  The  determina- 
tion of  its  truth  or  falsity,  until  the  contingency 
occurs  or  becomes  impossible,  would  lead  the 
court  into  investigations  for  which  they  have 
no  fixed  rules  to  guide  their  own  judgments  or 
to  instruct  juries. 

For  opinions  upon  matters  capable  of  accu- 
rate estimation  by  application  of  mathematical 
rules  or  scientific  principles,  such,  for  example, 
as  the  capacity  of  boilers,  or  the  strength  of  ma- 
terials, the  case  may  be  different.  So,  also,  for 
opinions  of  parties  possessing  special  learning 
or  knowledge  upon  the  subjects  in  respect  to 
See  15  Otto. 


which  their  opinions  are  given,  as  of  a  mechanic 
upon  the  working  of  a  machine  he  has  seen  in 
use.  or  of  a  lawyer  upon  the  title  of  property 
which  he  has  examined.  Opinions  upon  such 
matters  are  capable  of  approximating  to  the 
truth,  and  for  a  false  statement  of  them,  where 
deception  is  designed  and  injury  has  followed 
from  reliance  on  them,  an  action  may  lie.  But 
to  this  class  the  present  case  does  not  belong. 
It  falls  within  the  class  first  mentioned. 

It  follows  from  these  views,  that  the  court 
below  should  have  directed  the  jury,  upon  the 
close  of  the  plaintiff's  testimony,  to  find  a  ver- 
dict for  the  defendants;  for,  from  the  nature  of 
the  subject,  in  relation  to  which  the  certificate 
was  given,  the  estimate  of  value  was  nothing 
more  than  a  conjectural  opinion,  which,  wheth- 
er true  or  false,  constituted  no  legal  cause  of 
complaint. 

The  judgment  of  the  court  below  mutt,  there- 
fore, be  reverted  and  the  eaute  remanded  for  a 
new  trial;  and  it  it  to  ordered. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Bap.  Court,  TJ.  8. 


CINCINNATI,   PORTSMOUTH,  BIG 
SANDY  AND  POMEROY  PACKET 
COMPANY,  Appt., 
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BOARD  OF  TRU8TEE8  of  the  Town  or 
Catlettbburo,  Kt. 
{Bee a  a,  "Packet  Cbmgmgv.  OaOettsburg,,rU  Otto, 

Tax  on  tonnage — what  it  not — ute  of  wharf— 
regulaiiont — when  valid. 

L  Where  the  trustees  of  a  town  had  a  right  to 
compensation  for  the  use  of  an  improved  landing 
or  wharf  which  they  had  made  on  a  navigable 
river,  it  is  no  objection  to  the  ordinance  fixing  the 
amount  of  such  compensation  that  it  was  measured 
by  the  sloe  of  the  vessel,  and  that  this  sfse  was  ascer- 
tained by  the  tonnage  of  each  vessel ;  this  is  not  a 
tax  upon  tonnage. 

2.  The  penalties  Imposed  for  a  refusal  to  obey 
the  rules  for  places  of  landing,  and  the  orders  of  the 
whorfmaster  on  that  subject,  ore  not  taxes  on  ton- 
nage. 

87  A  city  or  town,  situated  on  navigable  waters, 
may  build  and  own  a  wharf  suitable  for  vessels  to 
laud  at.  and  exact  a  reasonable  compensation  for 
the  facilities  thus  afforded  to  vessels  oy  the  use  of 
suoh  wharves,  and  this  is  no  infringement  of  the 
constitutional  provisions  oonoerning  tonnage  taxes 
and  the  regulation  of  commerce. 

L  Appropriate  regulations  prescribing  places  for 
the  landing  of  vessels  and  placing  the  matter  under 
the  control  of  a  wharf  master  or  other  offloar,whose 
duty  it  is  to  look  after  it,  are  valid  and  constitu- 
tional, and  the  States  may  prescribe  them  until 
Congress  assumes  to  do  so. 

6.  An  oppressive  abuse  In  the  exercise  of  that 
power  may  present  a  case  In  which  the  proper  oourt 
could  give  relief. 

[No.  287.] 

Submitted  Mar.  tX,  188 t.  Decided  May  8, 1882. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 
The  case  is  stated  by  the  court 
Mr.  David  S.  Honnahell,  for  appellant. 
No  counsel  appeared  for  appellee. 

Mr.  Justice  Miller  delivered  the  opi  lion  of 

the  court: 
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Supreme  Court  of  the  United  States. 


Oct.  Term, 


This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  for  the  District  of  Kentucky  dismissing 
appellant's  bill  on  demurrer. 

The  bill  is  very  inartifl  daily  drawn,  and  the 
allegations  very  imperfectly  present  some  of 
the  questions  which,  by  the  brief  of  counsel,  it 
is  supposed  to  have  raised. 

It  alleges  the  complainant  to  be  a  Corpora- 
tion, owning  a  large  number  of  steamboats  en- 
gaged in  the  navigation  of  the  Ohio  River,  and 
making  frequent  landings  at  the  public  wharf 
of  the  Town  of  Catlettsburg,  on  the  Kentucky 
side  of  that  river;  that  upon  each  of  said  land- 
ings they  were  subjected  to  an  illegal  tax  pro- 
portioned to  the  tonnage  of  each  of  said  boats, 
amounting  between  January  1, 1870,  and  April 
30, 1877,  to  an  aggregate  sum  of  $5,092.  Parts 
of  the  ordinance  of  the  Town  under  which  this 
tax  was  collected,  and  of  the  Statute  of  Ken- 
tucky supposed  to  authorize  the  ordinance,  are 
set  out  in  the  bill.  This  ordinance  is  alleged  to 
be  void  as  being  a  duty  of  tonnage  forbidden 
[560]  by  section  10  of  thj  1st  article  of  the  Constitu- 
tion, and  also  a  regulation  of  commerce. 

It  is  then  alleged  that  the  taxes  so  imposed 
are  excessive  and  beyond  all  reasonable  charges 
for  the  use  of  the  wharf  by  the  boats  of  com- 
plainant, and  that  the  amount  already  collected 
for  the  use  of  said  wharf  exceeds  the  cost  of  erec- 
tion and  preservation  of  the  same. 

An  amended  bill  was  also  filed,  which  does 
not  materially  affect  the  matters  in  issue. 

The  81st  section  of  the  Act  of  the  Kentucky 
Legislature  of  January  28, 1868,  incorporating 
the  Town  of  Catlettsburg,  authorizes  the  Board 
of  Trustees ' '  To  erect,  make  and  repair  wharves 
and  docks,  and  to  regulate  and  fix  thp  -«'e  of 
wharfage  thereat ;  to  regulate  the  stationing  or 
anchoring  of  vessels  or  boats  or  rafts  wtthin  the 
town  limits,  and  the  depositing  frcigb'-  or  lum- 
ber on  the  public  wharves.** 

The  ordinances  of  the  Town  complained  of 
are  the  following,  enacted  February  28, 1871: 

'  'The  following  rates  are  established  as  charges 
upon  steamboats  and  other  water-craft,  landing 
at  the  public  landing  of  Catlettsburg,  Ky.:  on 
transient  steamboats,  $1  for  every  landing ;  on 
the  largest  sized  regular  packets,  over  100  tons, 
custom-house  measure,  $1  for  each  landing;  and 
on  all  steamboats  under  100  tons  burthen,  fifty 
cents  for  each  landing ;  for  all  store-boats  or 
trading-boats,  $1  for  each  landing,  and  if  they 
remain  more  than  one  day,  fifty  cents  per  day 
for  each  day  they  remain  ;  and  for  each  wharf- 
boat  used  for  the  purpose  of  wharfage  and  com- 
mission, $10  per  month." 

And  another  adopted  by  said  Board  of  Trust- 
ees May  5, 1878,  in  the  following  words: 

"  That  the  public  landing  on  the  Ohio  River, 
between  Division  and  Main  Streets,  is  hereby 
appointed  and  established  as  a  steamboat  land- 
ing, and  all  steamboats  arriving  at  the  Town  of 
Catlettsburg  shall  land  at  the  wharf  situate  as 
aforesaid  between  Division  Street  and  Main 
Street,  and  at  no  other  point  within  the  corpo- 
rate limits  of  the  Town  of  Catlettsburg,  except 
by  the  written  consent  of  the  wharf  master  of 
said  Town; 

That,  for  any  violation  of  the  foregoing  sec- 
tion, the  owners,  controllers  or  masters  of  any 
boat  so  violating  shall  be  jointly  and  severally 
liable  to  pay  a  fine  of  $10  for  each  offense, which 
may  be  recovered  by  warrant  in  the  name  of  the 
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Commonwealth  of  Kentucky,  for  the  use  of  the  ,.„,, 
Board  of  Trustees  of  the  Town  of  Catlettsburg.  1 OD  1 

It  is  hereby  made  the  duty  of  the  wharf  master 
to  enforce  this  ordinance,  and  to  report  and  pros- 
ecute all  violations  thereof." 

The  prayer  of  the  bill  is  for  an  injunction  re- 
straining the  defendants  from  the  collection  of 
all  taxes  from  orator's  boats  while  landing  at 
the  natural  and  unimproved  shore  of  the  Ohio 
River,  and  at  points  other  than  tt ;  improved 
landing  of  the  defendants,  between  Division 
and  Main  Streets,  and  from  the  collection  of 
all  excessive  taxes  while  landing  at  any  point 
within  the  corporate  limits,  and  from  the  en- 
forcement of  the  ordinance  requiring  them  to 
land  at  the  defendants'  improved  wharf  be- 
tween Division  and  Main  Streets,  and  the  orig- 
inal bill  prayed  a  decree  for  the  sums  improp- 
erly exacted  of  complainant. 

The  court  below  held,  on  demurrer  to  the  orig- 
inal bill,  that  there  could  be  no  recovery  in  this 
suit  for  the  amount  illegally  exacted  and  paid, 
because  an  action  at  law  was  the  appropriate 
and  adequate  remedy  for  that  purpose,  and  in 
that  the  court  was  probably  right. 

If,  however,  the  bill  presents  no  ground  for 
the  injunction  prayed,  the  prayer  for  recovery 
of  a  moneyed  decree  becomes  immnterial. 

The  framer  of  the  bill  seems  to  have  labored 
under  a  misapprehension  of  the  nature  of  the 
transaction  in  calling  the  demands  made  of  the 
complainant,  taxes.  We  can  see  nothing  in  the 
ordinances  intended  to  impose  a  tax  upon  any- 
body. The  bill,  as  we  have  said,  is  not  very 
clear  in  its  statements  of  the  manner  in  which 
this  money  was  paid  or  collected.  It  must,  how- 
ever, have  been  paid  for  the  use  of  defendants' 
wharf  or  improved  landing-place,  in  which  case 
it  is  complained  of  as  an  excessive  charge;  or  it 
must  have  been  paid  as  a  penalty  for  landing 
at  other  points  than  between  Division  and  Main 
Streets  in  violation  of  the  ordinance.  In  neither 
case  is  there  anything  in  the  nature  of  a  tax. 

The  effort  of  the  pleader,  undoubtedly,  is  to 
bring  the  case  within  the  constitutional  prohi- 
bition of  a  tax  upon  tonnage. 

If,  however,  the  Trustees  of  the  Town  had  a 
right  to  compensation  far  the  use  of  the  im-  t*mm\ 
proved  landing  or  wharf  which  they  had  made,  *"^*J 
it  is  no  objection  to  the  ordinance  fixing  the 
amount  of  this  compensation  that  it  was  meas- 
ured by  the  size  of  the  vessel,  and  that  this  size 
was  ascertained  by  the  tonnage  of  each  vessel. 
It  is  idle,  after  the  decisions  we  have  made,  to 
call  this  a  tax  upon  tonnage.  Cannon  v.  New. 
Orleans,  20  Wall.,  577  [87  U.  8.,  XXlL,  4171; 
Packet  Co.  v.  St.  Louit,100  U.  8.,  428  [XXV., 
6901;  Packet  Co. v.  Keokuk,9&  U.  8. ,80  [XXIV., 
877] ;  Guy v.  Baltimore,  100U. 8.  ,442rXX  V.  ,746]. 

Still  less  ground  exists  for  holding  that  the 
penalties  imposed  for  a  refusal  to  obey  the  rules 
for  places  of  landing  and  the  orders  of  the 
wharf  master  on  that  subject,  are  taxes  on  ton- 

ffor  is  there  any  room  to  question  the  right 
of  a  city  or  town  situated  on  navigable  waters 
to  build  and  own  a  wharf  suitable  for  vessels  to 
land  at,  and  to  exact  a  reasonable  compensation 
for  the  facilities  thus  afforded  to  vessels  by  the 
use  of  such  wharves,  and  that  this  is  no  infringe- 
ment of  the  constitutional  provisions  concerning 
tonnage  taxes  and  the  regulation  of  commerce, 
see,  cases  above  cited. 
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There  remains  to  be  considered :  the  validity  of 
the  ordinance  which  forbids  the  landing  of  ves- 
sels, except  by  the  permission  of  the  wharf  mas- 
ter ,at  any  other  point  within  the  Town  than  be- 
tween Division  and  Main  Streets,  and  the  ques- 
tion of  excessive  charges  for  the  use  of  the  wharf. 

There  can  be  no  doubt  that  ♦he  rules  which 
govern  the  landing  and  departure  of  vessels  at 
points  situated  on  navigable  waters  may  seri- 
ously affect  them  in  their  business  of  naviga- 
tion and  transportation,  and  in  some  sense  such 
rules  are  regulations  of  commerce. 

On  the  other  hand,  the  necessity  is  obvious  of 
the  existence  in  each  port,  where  vessels  as  large 
as  steamboats  land  at  the  shore  and  deposit  their 
cargoes  on  the  banks  of  navigable  streams,  of 
some  authority  to  prescribe  the  places  where 
this  may  be  done,  the  time  of  doing  it  and  the 
points  at  which  they  may  discharge  cargo,  both 
as  relates  to  the  streets,  shores,  houses  of  the 
town, and  other  vessels  landing  at  the  same  time. 

The  protection  of  the  shore  of  the  sea  or  bank 
of  a  river  on  which  a  town  is  situated,  is  a  neces- 
sity to  the  town;  and  the  washing  and  crumbling 
of  the  bank  from  the  agitation  of  the  waters, 
made  by  the  landing  of  large  steamers,  demand 
that  such  regulations  should  exist. 

Small  vessels,  without  steam,  rafts,  fiat-boats, 
[563]  keel-boats,  loaded  to  their  very  utmost  capacity, 
and  liable  to  be  sunk  by  the  waves  which  ac- 
company the  landing  of  large  steamboats,  have 
the  same  right  to  land  at  the  shore  that  steamers 
have,  and  they  have  a  right  to  protection  against 
their  powerful  competitors  for  trade.  This  can 
best  be  secured  by  appropriate  regulations  pre- 
scribing places  for  the  landing  of  each,  and  in 
some  instances  placing  the  matter  under  the 
control  of  a  wharf  master  or  other  officer,w,wse 
duty  it  shall  be  to  look  after  it. 

Such  rules  and  regulations  and  such  an  officer 
exist  in  every  place  where  the  number  of  the 
inhabitants  or  the  amount  of  the  water-borne 
commerce  justifies  or  requires  it.  The  neces- 
sity for  the  existence  of  this  power  cannot  be 
doubted. 

We  are  not  aware  that  in  any  instance  Con- 
gress has  attempted  to  exercise  it.  If  it  be  a 
regulation  of  commerce  under  the  power  con- 
ferred on  Congress  by  the  Constitution,  that 
body  has  .signally  failed  to  provide  any  such 
regulation.  It  belongs,  also,  manifestly,  to  that 
class  of  rules  which,  like  pilotage  and  some 
others,  can  be  most  wisely  exercised  by  local 
authorities,  and  in  regard  to  which  no  general 
rules,  applicable  alike  to  all  ports  and  landing 
places,  can  be  properly  made.  If  a  regulation  of 
commerce  at  all,  it  comes  within  that  class  in 
which  the  States  may  prescribe  rules  until  Con- 
gress assumes  to  do  so.  Cooky  v.  Board  of Ward- 
en$,\2  How.,  299;  Oilman  v.  Philadelphia,  8 
Wall.,  727  [70  U.  S.,  XVIII.,  1001;  CrandaUv. 
JVevada,  6  Wall.,  42  [78  U.  S.,  XVIII.,  7461; 
/bund  v.  Turek,  95  U.  S.,  462  [XXIV.,  526]. 

There  is,  probably,  not  a  city  or  large  town 
in  the  United  States,  situated  on  a  navigable 
water,  where  ordinances,  rules  and  regulations 
like  those  of  the  Town  of  Catlettsburg  are  not 
made  and  imposed  by  authority  derived  from 
state  legislation,  and  the  long  acquiescence  in 
this  exercise  of  the  power,  and  its  absolute  ne- 
cessity ,are  arguments  almost  conclusive  in  favor 
of  its  rightful  existence. 

We  are  of  opinion  that  there  is  nothing  in  the 
See  15  Otto. 


ordinances  of  the  Town  of  Catlettsburg  com- 
plained of,  authorized  as  they  clearly  are  by  the 
Statute  of  Kentucky,  which  is  repugnant  to  the 
Constitution  of  the  United  8tates. 

But  while  the  authority  to  make  such  regula- 
tions may  exist  in  the  Trustees  of  that  Town,  it  [564] 
must  be  conceded  that  an  oppressive  abuse  in 
the  exercise  of  that  power  may  present  a  case 
in  which  the  proper  court  could  give  relief.  If. 
for  instance,  while  forbidding  all  boats  to  land 
elsewhere  than  at  a  designated  and  limited  part 
of  the  shore,  that  space  was  too  small  to  permit 
the  landing  at  the  same  time  of  vessels  whose 
business  required  it;  or  if,  having  assumed  the 
obligation  of  providing  appropriate  and  suf- 
ficient wharf  accommodations  and  forbidden 
boats  to  land  at  any  other  place,  there  was  in 
fact  no  proper  landing-place  provided,  a  court 
would  find  some  remedy  for  such  oppressive 
and  arbitrary  conduct. 

But  nothing  in  this  bill  implies  tiiat  the  land- 
ing-place pointed  out  by  the  ordinance  is  insuf- 
ficient in  dimensions  or  wanting  in  proper 
means  of  accommodating  the  business  of  the 
vessels  using  it. 

So,  also,  while  the  statute  authorizes  them  to 
establish  the  rates  of  wharfage,  if  the  sum  de- 
manded for  that  service  is  so  far  beyond  a  rea- 
sonable compensation  for  the  use  of  the  city's 
wharf  as  to  be  oppressive  and  an  abuse  of  the 
power  thus  conferred,  the  courts  could  in  some 
way  give  appropriate  relief,  and  it  is  this  part 
of  appellants  case  which  presents  the  only  dif- 
ficult question  for  our  consideration. 

We  do  not  feel  justified,  however,  on  the  al- 
legations of  this  bill,  in  reversing  the  order  of 
the  circuit  court,  sustaining  a  demurrer  to  it, 
for  several  reasons. 

In  the  first  place,  the  bill  is  manifestly  found- 
ed on  the  idea  of  the  unconstitutionality  of  these 
ordinances,  and  an  injunction  is  asked  to  re- 
strain defendants  from  interfering  with  the 
landing  anywhere  within  the  city  limits  of  ap- 
pellants' boats,  and  in  general  from  enforcing 
the  obnoxious  ordinances.  There  is,  it  is  true, 
a  prayer  to  restrain  them  from  the  collection  of 
all  excessive  taxes  while  their  boats  are  landing- 
within  the  corporate  limits;  but  what  is  exces- 
sive or  what  is  reasonable  is  not  shown  and,  as 
we  have  already  said,  the  money  collected  is 
not  taxes  in  any  sense  whatever. 

In  the  next  place  the  bill  does  not  show  how 
or  why  the  sums  paid  for  tiie  use  of  the  wharf, 
or  for  landing  at  other  places  is  excessive.  The 
one  reason  for  so  charging  which  is  given  is  evi- 
dently fallacious,  namely:  that  the  Town  has  al- 
ready raised  enough  money  from  the  use  of  the 
wharf  to  pay  for  its  construction  and  preserva- 
tion. 

The  compensation  which  either  the  city  or 
private  owner  of  a  wharf  is  entitled  to  receive 
is  not  to  be  based  exclusively  on  the  re-imburse- 
ment  of  the  cost  of  the  wharf,  and  no  such  cri- 
terion can  govern  in  the  matter. 

The  ordinance  establishing  these  rates  and 
penalties  is  given  in  the  bill,  and  has  been  cop- 
ied in  the  opinion,  and  it  is  by  no  means  appar- 
ent that  they  are  excessive.  When  it  is  con- 
sidered that  the  wharf  needs  constant  repair 
and  care ;  that  the  compensation  of  a  wharf- 
master,  who  must  be  always  ready  to  locate  the 
vessels  and  collect  the  charges,  is  to  be  paid; 
and  that  the  character  and  nature  of  the  im- 
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provement  is  not  shown,  it  would  seem  that 
something  more  than  characterizing  those  rates 
as  excessive  is  needed  to  invoke  the  restraining 
power  of  a  court  of  equity.  It  is  not  alleged 
that  they  are  oppressive,  or  an  abuse  of  the 
power  confided  to  the  Trustees.  No  statement 
is  made  of  what  would  be  reasonable  in  the 
'  premises  and,  consistently  with  the  bill,  the 
charge  may  be  so  little  in  excess  of  a  just  com- 
pensation as  not  to  call  for  equitable  relief. 

There  is  no  hindrance  to  trying  this  question 
in  an  action  at  law,  where  the  verdict  of  a  jury 
or  the  judgment  of  the  court  in  one  or  two 
cases  would  establish  what  is  reasonable  under 
the  circumstances,  and  this  being  once  estab- 
lished by  the  appropriate  tribunal,  the  court  of 
equity  could  restrain  the  excess. 

We  concur  with  the  Circuit  Judge,  that  no 
such  case  of  oppressive  use  or  clear  abuse  of  the 
power  properly  conferred  on  the  Trustees  in  re- 
gard to  wharfage  charges,  is  alleged  by  this  bill, 
as  to  justify  the  interposition  of  a  court  of 
equity. 

The  decree  dismissing  the  bill,  therefore,  isof- 
firmed. 
True  copy.  Test: 

James  H.  MoKenney,  Clek,  Supr.  Court,  U .  8. 

Cited— 107  D.  8.,  088 ;  114  217, 681.  U.  8.. 


PACKING  COMPANY  CASES. 
Wilson  Packing  Company,  Arthur  A. 
Libbet,  Archibald  McNeil  and  Charles 
P.  Libbet,  Apptt.,  t.  Chicago  Packing 
&  Provision  Company,  B.  P.  Hutchin- 
son, George  N.  Higgxnb,  Augustus  S. 
Burt,  D.  L.  Quirk  and  Benjamin  F.  Mur- 
phy. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Dlinois. 


Wilson  Packing  Company,  Arthur  A. 
Libbet  Archibald  McNeil  and  Charles 
P.  Libbet,  Apptt.,  e.  Robert  D.  Hunter, 
Henry  B.  Merrill  Henry  L.  Newman 
and  St.  Louis  Beep  Canning  Company. 


Same  v.  Same. 

Appeals  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 

(See  8.  C,  15  Otto,  566-678.) 

Void  patent — invention — novelty. 

1.  Re-issued  letters  patent  No.  6870  granted  to 
William  J.  Wilson,  April  6, 1875  for  improvements 
in  processes  for  preserving  and  packing  cooked 
meat,  are  void  for  want  of  invention  and  for  want  of 
novelty. 

2.  In  order  that  improvement  may  be  Invention, 
and  entitled  to  protection  as  such,  it  must  be  the 
product  of  some  exercise  of  the  inventive  facul- 
ties, and  it  must  Involve  something  more  than  what 
is  obvious  to  persons  skilled  in  the  art. 

a  The  first  and  third  claims  of  re-issued  letters 
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patent  to  John  A.  Wilson  for  improvements  in  m 
talks  cans  for  containing  cooked  meats,  are  void  f 
want  of  novelty.  . 

[Nos.  1180, 1190,  1191.1 
Argued  Mar.  SO,  188t.    Decided  May  8,  1889. 

Statement  of  the  case  by  Mr.  Justice  Woods: 
By  stipulation  of  the  parties  these  cases  were 
argued  together  as  one  case. 

The  bills  of  complaint  charged  the  defend- 
ants with  the  infringement  of  their  several  re- 
issued letters  patent  of  the  United  States,  of 
which  the  complainants  were  the  assignees  and 
owners. 

Only  two  of  these  patents  are  relied  on.  These 
are:  first,  re-issued  letters  patent  No.  6870, 
granted  to  William  J.  Wilson,  dated  April  6, 
1875,  upon  an  application  filed  April  2, 1875, 
"For  improvements  in  processes  for  preserving- 
and  packing  cooked  meat;"  and,  second,  re-is- 
sued letters-  patent  No.  7928,  granted  to  John 
A.  Wilson,  dated  October  28,  1877,  upon  nn 
application  filed  October  15,  1877,  for  "  im- 
provement in  sheet-metal  cases."  The  bills  of 
complaint  were  dismissed  on  final  hearing  by 
the  courts  below,  in  which  respectively  the  cases 
were  tried,  and  the  complainants  have  brought 
them  to  this  court  by  appeal.  Tbe  controversy 
relating  to  these  patents  will  be  separately 
stated  and  considered. 

The  original  patent  to  William  J.Wilson  bore 
date  March  81,  1874.  The  specification  of  this 
patent  was  as  follows: 

"  Be  it  known  that  I,Wm.  J.Wilson,  of  Chi- 
cago, in  the  County  of  Cook,  and  State  of  Illi- 
nois, have  invented  certain  new  and  useful  im- 
provements in  processes  for  preserving  and 
packing  cooked  meats,  and  I  do  hereby  declare  [807) 
that  tbe  following  is  a  full,  clear  and  exact  de- 
scription thereof: 

The  nature  of  my  invention  consists  in  a 
process  for  packing  cooked  meats  for  trans- 
portation in  a  compressed  form,  while  heated 
with  cooking,  into  an  air-tight  package,  so  as  to 
preserve  the  meat  in  its  integrity  and  retain  all 
the  natural  juices  and  nutritious  qualities  of  tbe 
meat. 

In  carrying  out  my  invention,  the  meat  is 
first  cooked  thoroughly  at  a  temperature  of  21?" 
Fahrenheit,  so  that  all  the  bone  and  gristle  can 
be  removed,  and  the  meat  yet  retain  its  natu- 
ral grain  and  integrity.  The  meat  is  then  in 
proper  condition  for  eating,  and  is  wholesome 
and  palatable.  A  measured  quantity  of  this 
cooked  meat  is  then,  while  yet  warm  with  cook- 
ing, pressed  by  any  suitable  apparatus  into  a 
previously  prepared  box  or  case,  with  sufficient 
force  to  remove  the  air  and  all  superfluous  moist- 
ure, and  make  the  meat  form  a  solid  cake. 
The  box  or  case  is  then  closed,  air-tight,  upon 
the  meat. 

The  meat  is  thus  packed  and  compressed  in 
its  natural  state;  that  is,  without  disintegration 
or  desiccation,  and  it  retains  all  the  juices  and 
nutritious  qualities  of  the  meat,  the  compres- 
sion only  removing  the  superfluous  moisture. 
The  meat  thus  put  up  is  available  at  all  times, 
even  when  cooking  is  impracticable,  as  it  is  al- 
ready cooked  before  it  is  packed.  It  is  more 
economical,  as  it  is  compressed  and  reduced  in 
weight  one  half  from  the  .uncooked  weight,  be- 
ing free  from  bone  and  gristle  and  put  up  in  a - 
compact,  portable  shape  for  transportation,  ren- 
dering the  usual  expensive  cooperage  unneces- 
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sary .  Besides  this,  there  is  a  great  saving  in  the 
cost  of  transportation.  A  barrel  containing  two 
hundred  pounds  uncooked  meat,  weighs,  gross, 
three  hundred  and  twenty  pounds,  meat,  salt, 
brine  and  barrel,  while  by  my  process  it  would 
weigh  only  one  hundred  and  ten  pounds,  gross, 
making  a  saving  in  cost  of  freight  alone  of 
nearly  two  thirds. 

The  box  or  case  may  be  made  of  wood  or 
metal,  or  both  combined,  of  any  suitable  form 
or  shape,  and  of  any  desired  dimensions." 

The  claim  was  thus  stated: 

*'  1.  The  within  described  process  for  pack- 
ing cooked  meats  for  transportation,  by  com- 
pressing the  same  into  an  air-tight  package,  so 
as  to  preserve  the  meat  in  its  integrity,  and  re- 
tain all  the  natural  juices  and  nutritious  quali- 
[568]  ties  of  the  meat,  substantially  as  set  forth. 

2.  As  a  new  article  of  merchandise,  cooked 
meat  put  up  in  solid  form,  in  its  natural  state, 
without  disintegration  or  desiccation,  in  her- 
metically scaled  packages  as  set  forth." 

The  diiferences  between  the  specification  and 
claim  of  the  re-issue  and  the  original  patents  of 
William  J.  Wilson  were  these :  first,  in  the 
omission  from  the  second  clause  of  the  re- issue 
specification  of  the  words  "  while  heated  with 
cooking,"  contained  in  the  corresponding  clause 
of  the  original  specification;  second,  the  inser- 
tion of  the  word  "preferably"  in  the  third 
clause  of  the  re-issue  specification  before  the 
words  "  while  yet  warm  witfi  cooking;"  tliird, 
omitting  from  the  first  claim  of  his  re-issue 
the  words  "while  heated  with  cooking,"  con- 
tained in  the  first  claim  of  the  original  patent. 
In  all  other  respects  the  specification  and  claims 
of  the  original  and  rc-issued  patents  are  identic- 
al. Therefore,  the  original  and  re- issued  pa- 
tents of  William  J.Wilson  are  the  same,  except 
that  the  re-issue  covers  the  process  of  packing 
the  meat  cold  if  preferred,  white  the  original 
required  that  it  should  be  packed  while  warm 
with  cooking. 

There  is  nothing  in  either  the  original  or  re- 
issued patent  in  regard  to  the  boiling  or  in  re- 
gard to  any  preliminary  corning  or  curing  of 
Die  meat. 

While  the  causes  were  pending  in  the  court 
below,  and  after  the  testimony  in  chief  of  the 
defendants  had  been  taken,  to  wit:  on  October 
26,  1880,  the  patentee  and  the  complainants 
filed  in  the  Patent  Office  a  disclaimer  disclaim- 
ing the  word  "  preferably  "  where  inserted  in 
the  specification  of  the  re-issued  patent,  and 
also  any  process  described  and  claimed  by 
which  meat  is  to  be  compressed  into  the  pack- 
ages in  any  other  than  a  warm  or  heated  condi- 

On  the  same  day  the  patentee  and  complain- 
ants filed  another  disclaimer,  whereby  they  dis- 
claimed any  interpretation  or  legal  construction 
of  the  words  of  the  specification  of  the  re-issued 
patent  broader  than  is  conveyed  by  the  words, 
"The  meat  is  first  cooked  thoroughly  by  boil- 
ing it  in  water,  so  that  all  the  bone  and  gristle 
can  be  removed  and  the  meat  yet  retain  its  natu- 
ralgrain  and  integrity." 

The  effect  of  this  disclaimer  was  to  restore 
the  claims  of  the  re-issued  patent  to  what  they 
were  in  the  original  patent,  except  that  the 
claim  of  the  original  patent  is  limited  by  the 
second  disclaimer  to  the  packing  of  meat 
cooked  by  boiling.  As  amended  by  these  die- 1 
See  15  Otto. 
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claimers  the  claims  of  the  re-issued  patent  were 
as  follows: 

'  'First.  The  within  described  process  >  f  pack- 
ing, for  transportation,  meats  cooked  b,  boil- 
ing, by  compressing  the  same  while  heated  with 
cooking  into  an  air-tight  package,  so  as  to  pre- 
serve the  meat  in  its  integrity  and  retain  the 
natural  juices  and  nutritious  qualities  of  the 
same. 

Second.  As  a  new  article  of  manufacture, 
meat  cooked  by  boiling,  put  up  while  heatec" 
with  cooking,  so  as  to  form  a  solid  cake  in  the 
package  in  its  natural  state,  without  disinte- 
gration or  desiccation,  in  hermetically  sealed 
packages,  as  set  forth." 

It  will  be  seen  that  the  invention  covered  by 
the  letters  patent  of  William  J.  Wilson  aiter  the 
disclaimers  was  a  process  consisting  of  the 
following  elements: 

1.  The  thorough  cooking  of  the  meat  by 
boiling  in  water  at  a  temperature  of  212°  Fah- 
renheit, and  the  removing  of  the  bone  and 
gristle. 

2.  The  pressing  of  the  meat  while  warm  with 
cooking  into  a  box  or  case  with  sufficient  force 
to  remove  the  air  and  superfluous  moisture,  so 
as  to  make  the  meat  form  a  solid  cake. 

8.  The  closing  of  the  box  or  case,  air-tight, 
upon  the  meat 

It  also  covered  the  product  of  this  process  as 
described  in  the  second  claim. 

The  defense  set  up  was  want  of  novelty,  and 
it  was  averred  that  the  process  described  in  the 
re-issued  letters  patent  of  William  J.  Wilson 
was  also  described  in  prior  English,  French 
and  American  patents,  which  are  specified, and 
was  practiced  by  many  persons  whose  names 
and  residences  are  given,  at  various  dates  prior 
t J  the  application  of  Wilson  for  his  patent. 

Messrs.  John  N.  Jewett,  West  &  Bond,  and 
William  Henry  Clifford,  for  appellants. 

Messrs.  Noble  db  Orrick  and  L.  I*.  Co- 
burn,  for  appellees. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

The  patent  does  not  specify  what  kind  of  box 
or  case  was  required  nor  what  kind  of  meat  [571] 
was  to  be  used  in  its  processes,  whether  corned 
or  fresh;  nor  in  what  manner  or  by  what  proc- 
ess it  was  to  be  compacted  in  the  case  or  box, 
provided  sufficient  force  was  used  to  remove 
the  air  and  all  superfluous  moisture  and  make 
the  meat  form  a  solid  cake;  nor  the  degree  of 
warmth  necessary  in  the  meat  when  it  was  put 
in  the  case  or  box.  Neither  does  it  state  the 
method  by  which  the  case  was  to  be  sealed  up. 
It  was  simply  required  to  be  "closed,  air-tight, 
upon  the  meat,"  the  air  having  first  been  ex- 
cluded from  the  case  by  cramming  the  latter  full 
of  meat 

The  patent,  therefore,  apparently  covers  only 
the  process  of  cooking  meat  by  boiling  and 
while  it  is  still  warm  pressing  it  compactly  in 
cases  and  sealing  it  up,  air-tight. 

The  second  disclaimer  of  Wilson  is  a  substan- 
tial admission  that  bis  patent  only  covered  the 
process  in  which  the  boiling  of  the  meat  was 
one  of  the  elements ;  that  is  to  say,  anyone 
might  pack  cooked  meats  for  transportation  by 
compressing  the  same  while  heated!  with  cook- 
ing into  an  air-tight,  hermetically  sealed  pack- 
age, so  as  to  preserve  the  meat  in  its  integrity 
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and  retain  all  its  natural  juices  and  nutritious 
qualities,  substantially  as  set  forth  in  the  Wil- 
son patent,  and.  not  infringe  the  patent,  pro- 
vided he  did  not  cook  the  meat  by  boiling.  If 
any  other  method  of  cooking  the  meat  should 
be  adopted,  there  would  be  no  infringement. 

The  patentee  and  the  complainants,  it  ap- 
pears, were  induced  to  make  this  disclaimer  by 
the  evidence  introduced  by  the  defendants  in 
t  his  case,  especially  the  patent  of  A.  S.  Lyman, 
dated  June  28,  1869,  "For  an  improved  mode 
of  preparing  and  pressing  roast  meat  in  a  con- 
densed and  concentrated  form,  and  it  amounts 
to  an  admission  that  they  could  not  sustain  the 
process  covered  by  their  patent,  except  as  ap- 
plied to  boiled  meats. 

We  are  clearly  of  opi'-Ion  that  a  change  in 
the  mode  of  cooking  the  meat  from  broiling, 
roasting  or  steaming  to  boiling,  all  the  other 
parts  of  the  process  remaining  unchanged,  can- 
not be  called  invention,  and  entitle  the  party 
who  suggests  the  change  to  a  patent  for  the 
process.  "  All  improvement  is  not  invention, 
and  entitled  to  protection  as  such.  Thus,  to 
entitle  it,  it  must  be  the  product  of  some  exer- 
cise of  the  inventive  faculties,  and  it  must  in- 
volve something  more  than  what  is  obvious  to 

Ens  skilled  In  the  art."  Pearce  v.  Mulford 
98]  ;  see,  also.  Rubber-Tip  Pencil  Co.  v. 
,rd,  20  Wall.,  498  [87  U.  S.,  XXII.,  410]; 
Hotchkiu  v.  Greenwood, \\  How.,  248;  Stimmon 
v.  Woodman,  10  Wall.,  117  [77  U.  8.,  XIX., 
8681. 

If  meat  cooked  by  roasting  or  steaming,  and 
put  up  in  a  given  mode,  formed  a  valuable  ar- 
ticle of  commerce,  the  cooking  of  the  meat  in 
other  ways,  as,  for  instance,  by  boiling,  would 
naturally  occur  to  anyone  engaged  in  the  bus- 
iness of  packing  such  food  for  the  market. 

But  we  think  there  is  nothing  new  in  the 
process,  covered  by  the  patent  under  considera- 
tion. Clearly,  all  its  separate  elements  are  old 
and  well  known,  and  have  been  long  used. 
This  is  not  controverted.  The  evidence  shows 
that  the  process  of  boiling  meat,  packing  it 
while  warm  in  cans  and  sealing  it  air-tight  had 
long  been  used  before  the  application  of  W  ilson 
for  his  original  patent.  There  is,  it  is  true, 
much  conflict  in  the  evidence,  but  taken  all  to- 
gether it  leaves  no  doubt  in  our  minds  that  the 
process  of  cooking  meat,  lobsters  and  other  ar- 
ticles of  food  by  boiling  and  compacting  them 
in  cans  while  warm  from  the  cooking,  and  then 
sealing  them  up  air-tight,  was  practiced  in 
many  places  and  many  years  before  the  applica- 
tion of  Wilson  for  his  patent. 

Complainants,  however,  insist  that  there  are 
two  element*  in  their  process  which,  taken  in 
connection  with  the  others  above  mentioned, 
form  a  combination  never  used  before  the  date 
of  Wilson's  patent. 

The  first  of  these  is  the  subjecting  of  the  cases, 
after  they  are  packed  and  sealed  air-tight,  to 
what  is  known  as  the  Appert  process.  This  con- 
sists of  placing  the  cans,  after  they  have  been 
filled  and  sealed  up,  in  a  bath  of  hot  water,  and 
thereby  heating  them,  after  which  they  are  re- 
moved and  punctured,  and  the  heated  air  and 
gases  which  have  formed  in  the  cans  are  al- 
lowed to  escape,  and  the  puncture  is  immedi- 
ately closed  by  a  drop  of  solder. 

The  contention  is,  that  all  this  is  made  a  part 
of  the  process  covered  by  the  Wilson  patent,  by 
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the  description  of  the  new  article  of  merchan- 
dise covered  by  the  second  claim  of  the  patent 
as  "cooked  meat"  "in  hermetically  sealed  pack- 
ages." It  is  insisted  that  "hermetically  sealed 
packages  "  is  a  term  which,  among  those  deal- 
ing in  canned  goods,  implies  that  the  packages 
have  been  subjected  to  the  Appert  process.  (573] 

We  think  that  this  isfenun  warrantable  stretch 
of  the  meaning  of  the  second  claim  of  the  pa- 
tent The  article  of  merchandise  covered  by 
the  second  claim  is  that  produced  by  the  proc- 
ess disclosed  by  the  specification  and  first  claim. 
The  second  claim  expressly  states  that  it  covers 
cooked  meat  put  up  in  solid  form,  etc.,  "in  her- 
metically sealed  packages,  as  set  forth.*' 

Recurring  to  the  specification  and  first  claim 
of  the  patent,  we  are  not  left  in  doubt  about 
what  the  process  of  sealing  the  cases  or  cans 
hermetically  is,  which  is  set  forth.  The  sped 
fication  declares  the  invention  to  consist  in  a 
process  for  packing  cooked  meats  into  an  air- 
tight package.  The  method  of  doing  this  is 
thus  described;  "A  measured  quantity  of  this 
cooked  meat  is,  while  yet  warm  with  cooking, 
pressed  by  any  suitable  apparatus  into  a  pre- 
viously prepared  box  or  case  with  sufficient 
force  to  remove  the  air  and  all  superfluous  moist 
ure  and  make  the  meat  form  a  solid  cake.  The 
box  or  case  is  then  closed  air-tight  upon  the 
meat. "  The  process  of  hermetically  sealing,  as 
set  forth,  is  simply  to  exclude  the  air  from  the 
case  by  filling  it  compactly  with  cooked  meat 
still  warm,  so  that  the  cover,  when  applied,  will 
rest  on  the  meat,  and  then  closing  the  case  by 
fitting  on  the  cover,  air-tight. 

There  is  no  suggestion  here  of  anything  fur- 
ther to  be  done  to  make  the  package  a  hermetic- 
ally sealed  one.  The  process  described  leaves 
it  hermetically  sealed.  There  is  no  hint  that  the 
Appert  process  is  to  be  subsequently  applied  as 
a  part  of  the  process  covered  by  the  patent  On 
the  contrary,  that  idea  is  excluded  by  the  terms 
of  the  second  claim,  "  hermetically  scaled,  a> 
set  forth." 

It  Ls  further  contended  by  the  appellants  that 
the  process  disclosed  by  the  Wilson  patent  in- 
cludes the  cooking  of  the  meat  to  be  canned,  by 
plunging  it  into  water  already  heated  to  the 
boiling  point:  that  is,  the  process  of  cooking  is 
commenced  by  placing  the  meat  in  water  al- 
ready heated  up  to  212  degrees  Fahrenheit.  By 
this  method  of  cooking  it  is  said  the  meat  is  pre- 
served in  its  integrity,  and  all  its  natural  juices 
and  nutritious  qualities  are  retained. 

We  think  that  the  plan  of  beginning  this  proc- 
ess of  cooking,  by  putting  the  meat  in  water 
already  heated  to  the  boning  point,  is  not  set 
forth  in  the  specification  or  claims.   The  con-  IS''4] 
ditions  prescribed  by  the  specification,  would 
just  as  well  be  filled  by  placing  the  meat  in  cold 
water  and  then  heating  the  water  to  the  boiling 
point,  and  allowing  the  meat  to  remain  in  it 
until  cooked  thoroughly.   No  person,  on  read- 
ing the  specification,  could  extract  the  idea  that 
there  was  any  advantage  to  be  gained  by  heat- 
ing the  water,  to  the  boiling  point  before  plac- 
ing the  meat  in  it  to  be  cooked,  or  that  any  such 
method  was  in  the  mind  of  the  inventor.  Tbi* 
part  of  complainant's  process  is  clearly  an  after- 
thought, and  not  intended  by  the  inventor  to 
be  covered  by  bis  patent  when  he  applied  for  it. 
It  is  evident  that  the  part  of  the  process  now 
under  consideration  is  nowhere  described  in  the 
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specification  in  full,  clear  and  exact  terms,  as 
required  by  law.  On  the  contrary,  it  is  not  de- 
scribed at  all. 

The  Appert  process,  and  the  cooking  of  meats 
by  plunging  them  into  water  already  neated  to 
he  boiling  point,  may  be  of  great  advantage  to 
the  canned  meats  put  up  by  the  complainants, 
4ind  to  these  practices  their  alleged  superiority 
to  the  products  of  other  parties  may  be  attrib- 
uted. But  the  trouble  with  complainants'  case 
is  that  these  elements  are  not  included  in  the 
process  disclosed  by  the  patent  which  they  al- 
lege is  infringed  by  the  defendants. 

Our  conclusion  is, therefore,  that  there  is  noth- 
*ngnew  in  the  process  described  in  the  William 
J.  Wilson  patent.  All  the  elements  of  the  proc- 
ess are  old.  They  are  merely  aggregated,  and 
the  aggregation  brings  out  no  new  product,  nor 
does  it  bring  out  any  old  product  in  a  cheaper 
or  otherwise  more  advantageous  way.  This  dis- 
poses of  the  first  claim  of  the  patent  under  con- 
sideration. If  that  claim  cannot  stand,  it  fol- 
lows that  the  second  claim,  which  is  for  the 
product  made  by  the  employment  of  the  process 
described  in  the  first  claim,  is  also  invalid. 

We  are  of  opinion,  therefore,  that  the  patent 
to  William  J.  Wilson,  on  which  the  complain- 
ants rely,  is  void  for  want  of  invention  and 
for  want  of  novelty  in  the  process  described 
therein. 

We  shall  next  consider  that  branch  of  the 
case  which  rests  on  the  letters  patent  to  John 
A.Wilson  for  improvements  in  metallic  cans  for 
containing  cooked  meats.  The  specification 'de- 
clares that  the  "  Invention  relates  to  hermetic- 
ally sealed  cans  used  In  packing  meats  or  other 
articles,  and  it  consists  in  a  pyramidal  shaped 
can  having  rounded  corners,  and  both  ends 
slightly  flaring  to  form  shoulders  against  which 
the  head  or  end  pieces  rest." 

"a  represents  the  body  of  my  can  made  in  the 
form  of  a  truncated  pyramid  with  rounded  cor- 
ners, and  with  any  desired  number  of  sides, 
though  I  prefer  to  make  it  with  four  sides. 
Both  ends  of  the  body  are  made  slightly  flaring 
so  as  to  form  interior  shoulders  of  offsets  a, 
against  which  the  heads  B  and  C  are  to  rest. 
The  edges  of  these  heads  are  turned  outward, 
as  shown,  a,  b,  and  the  flaring  edge  d  of  the 
end  of  the  can  is  turned  over  the  flange  b,  and 
the  three  thicknesses  of  metal  pressed  together 
by  machinery,  with  or  without  solder,  so  as  to 
make  air-tight  joints." 

"In  packing  cooked  meats  it  is  done  by 
means  of  a  plunger  through  an  aperture  in  the 
large  head  B,  which  opening  is  afterwards  her- 
metically sealed  by  means  of  a  cap  or  plate  D. 

The  can  is  to  be  opened  at  the  larger  end  at 
or  near  the  shoulder  a  by  means  of  a  suitable 
can  opener,  so  that  when  the  can  is  reversed  a 
slight  tap  on  the  smaller  head  c  will  cause  the 
solidly  packed  meat  to  slide  out  in  one  piece, 
so  as  to  be  readily  sliceu  no  desired." 

The  claims  which  are  in  controversy  in  this 
case  are  the  firsthand  third,  which  are  as  fol- 
lows: 

"1.  A  can  for  packing  food,  hermetically 
sealed  and  constructed  of  pyramidal  form,  with 
rounded  corners  and  offset  ends  to  support  the 
heads,  said  heads  being  secured  as  shown  and 
described." 

"3.  An  improved  article  ol  manufacture, 
solid  meat  compressed  and  secured  within  a 
See  15  Otto. 


pyramidal  case  or  can,  so  that  said  can  forms  a 
solid  mold  for  the  meat,  and  permits  its  dis- 
charge as  a  solid  cake,  substantially  as  de- 
scribed." 

The  defenses  set  up  to  this  branch  of  com- 
plainants' case  are,  that  the  devices  covered  by 
the  patent  are  not  new,  and  that  the  defendants 
do  not  infringe. 

The  evidence  clearly  shows  that  none  of  the 
defendants  use  cans  "  with  offset  ends  to  sup- 
port the  heads,  said  heads  being  secured  as 
shown  and  described"  in  the  patent.  The  cans 
which  they  use  are  made  by  turning  a  flange 
of  the  head  down  over  the  outside  of  the  shell 
of  the  can.  and  fastening  the  head  in  place  with 
solder. 

It  also  appears  that  this  method  of  fastening 
the  heads  and  bottoms  of  the  cans  was  practiced 
before  the  date  of  Wilson's  application  for  his 
patent  by  Qibbie  and  Perl  as  early  as  1872.  The 
method  was  also  described  in  the  fifth  addition 
of  the  French  patent  of  Emile  Peltier,  dated 
April  1,  1859. 

All,  therefore,  that  is  left  to  consider  is 
whether  the  shape  of  the  can  described  in  the 
John  A.  Wilson  patent  is  new,  and  whether  the 
defendants  use  it. 

The  shape  of  the  can  described  in  the  pa- 
tent is  pyramidal,  with  round  corners  and  with 
four  or  more  sides. 

It  is  admitted  on  the  record,  by  counsel  for 
complainants,  that  conical  tin  cans  were  made 
and  used  for  canning  alimentary  substances,  and 
sealed  air-tight,  prior  to  the  date  of  the  Wilson 
patents. 

If  it  be  conceded  that  the  change  of  a  conical 
can  to  a  pyramidal  can,  with  rounded  corners 
involves  invention,  the  complainants  are  met 
with  distinct  and  unequivocal  evidence  that 
cans  used  for  containing  preserved  food,  and 
closed  air-tight,  having  four  or  more  sides  and 
pyramidal  in  form,  with  rounded  corners,  were 
mentioned  in  the  fifth  addition  to  the  patent  of 
Emile  Peltier,  before  referred  to,  and  that  the 
machinery  for  making  them  was  therein  de- 
scribed. 

The  cans  used  by  the  defendant  the  St.  Louis 
Beef  Packing  Company,  and  by  the  defendants 
Robert  D.  Hunter  and  others,  and  the  Chicago 
Packing  and  Provision  Company,  are  all  in- 
cluded m  the  descriptions  of  the  Peltier  patent. 
The  defense  of  want  of  novelty  set  up  by  the 
defendants  against  the  first  claim  of  the  patent 
of  John  A.  Wilson  must  therefore  prevail. 

What  has  been  said  leaves  nothing  for  the 
third  claim  of  the  John  A.  Wilson  patent  to 
rest  on. 

There  is  nothing  new  either  in  the  shape  or 
construction  or  material  of  his  cans.  There  is 
abundant  evidence  in  the  record  of  the  packing, 
long  before  the  date  of  his  patent,  of  cooked 
meat  in  cans,  so  that  the  can  served  as  a  mold 
for  the  meat,  and  the  meat  formed  a  solid  cake. 
The  use  of  a  pyramidal  can,  which  was  old, 
for  the  purpose  of  receiving  the  meat  cake, 
which  was  also  old,  involved  no  invention. 

The  use  of  vessels  with  flaring  sides,  as  re- 
ceptacles and  molds  for  edible  substances,  fa  at 
old  as  the  art  of  cookery. 

Our  conclusion  is  that  both  the  mat  and  third 
claims  of  the  John  A.  Wilson  patent  are  void 
for  want  of  novelty. 

The  result  of  the  views  expressed  fa,  Act  At 
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decree*  of  Vie  court  below  dismissing  the  bills  of 
complaint  were  right,  and  should  be  affirmed. 


The  case  of  Wilson  Packing  Company  v. 
William  B.  Clapp  [No.  252],  appeal  from 
the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  was  argued  at  the 
same  time  with  the  cases  disposed  of  in  the 
foregoing  opinion.  The  case  involved  the  va- 
lidity of  Doth  claims  of  the  re-issued  patent  of 
William  J.Wilson,  and  the  first  and  third  claims 
of  the  re-fssued  patent  of  John  A.  Wilson. 
Upon  these  questions  the  opinions  of  the  Judges 
of  the  court  were  divided,  and  a  decree  dis- 
missing the  bill  was  thereupon  entered  in  ac- 
cordance with  the  opinion  of  the  presiding 
Judge. 

The.  views  expressed  by  us  in  the  foregoing 
cases  dispose  of  this  case  also.  We  concur  in 
the  opinion  of  the  presiding  Judge  of  the  Cir- 
cuit Court,  and  the  decree  of  that  court  dismiss- 
ing the  bill  must  be  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


[576]     AUSTIN  CORBIN  etal.,  Plffs.  inBrr., 

t. 

CATHARINE  VAN  BRUNT  et  al. 
(See  S.  C  15  Otto,  678-678.) 
Removal  of  cause. 

Where  the  whole  case  depends  on  the  question  of 
title  between  citizens  of  New  York  on  one  side  and 
citizens  of  the  same  State,  part  of  the  defendants, 
on  the  other,  the  cause  is  not  removable,  if  the  case 
of  the  other  defendants,  citizens  of  other  States,  is  a 
mere  adjunct  of  the  principal  dispute,  which  can- 
not exist  separately. 

[No.  302.] 

Submitted  Apr.  28, 1882.    Decided  May  8, 188*. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Messrs.  Winchester  Britton,  Randall  Have- 
ner and  B.  F.  T^racy,  for  plaintiffs  in  error. 

Messrs.  J.  J.  McEUtone  and  Joseph  9, 
McCammon,  for  defendants  in  error. 


\  577  ]     Mr         Ju4tiee  Waite  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  begun  in  a  state  court  of  New 
York  by  the  Van.Brunts,  defendants  in  error, 
citizens  of  New  York,  against  Corbin,  Dow  and 
Burnap,  also  citizens  oi  New  York,  the  New 
York  and  Manhattan  Beach  Railway  Company, 
a  New  York  Corporation,  Keefer,  a  citizen  of 
Ohio,  and  McEinnie,  a  citizen  of  Indiana,  to 
recover  the  possession  of  certain  lands,  and 
damages  for  the  detention  thereof.  The  com- 
plaint alleges  title  in  the  Van  Brunts,  and  an 
unlawful  withholding  ol  possession  by  all  the 
defendants,  who  are  now  plaintiffs  in  error. 
Each  ox  the  defendants  answered  separately. 


Note.— Removal  of  causes  under  Act  of  1875'  citi- 
zenship. See  note  tc  Removal  Oases,  100  U.  8.,  XX  V., 
688. 
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The  answer  of  Dow  is  a  general  denial  of  all 
the  allegations  of  the  complaint.  The  other 
defendants  deny  the  title  of  the  Van  Brunts, 
and  allege  that  the  Railway  Company  is  in  pos- 
session. The  Railway  Company,  Keefer,  Mc- 
Einne  and  Burnap,  set  up  title  and  seisin  in  fee 
in  the  Company,  and  deny  explicitly  that  either 
Keefer,  McKinnie  or  Burnap  is  in  possession. 
After  the  answers  were  all  in,  the  defendants 
united  in  a  petition  for  the  removal  of  the  suit 
to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  New  York,  which  was  the 
proper  district,  on  the  ground  "  That  there  is  a 
controversy  herein  which  is  wholly  between  cit- 
izens of  different  States,  and  which  can  be  fully 
determined  as  between  them." 

The  suit  having  been  docketed  in  the  circuit 
court,  the  Van  Brunts  moved  to  remand.  The 
motion  was  granted,  and  from  the  order  to  that 
effect  this  writ  of  error  was  brought. 

The  real  controversy  is  about  the  right  to  the 
possession  of  the  land  in  dispute.  So  far  as  the 
title  is  concerned,  it  is  apparent  from  the  plead- 
ings that  citizens  of  New  York  are  the  only  par- 
ties interested.  They  occupy  both  sides  of  that 
part  of  the  controversy.  The  citizen  of  Ohio 
and  the  citizen  of  Indiana  claim  for  themselves 
neither  title  nor  possession.  It  is  true  that,  as 
the  case  stands,  if  the  Van  Brunts  establish 
their  title  against  the  other  defendants,  and  it 
appears  that  Keefer  and  McKinnie  were  actu- 
ally in  possession  and  wrongfully  kept  the  right- 
ful owners  out,  there  may  be  a  recovery  against 
them,  jointly  with  the  Railway  Company, of  dam- 
ages for  the  detention.  But  there  can  be  none 
separately,  because  the  Company  admits  a  pos- 
session which,  if  the  Van  Brunts  have  title,  can- 
not be  maintained.  There  is  neither  in  the  com-  .  _  _s . 
plaint  nor  the  answers  any  claim  of  separate  I0*0! 
right,  either  to  the  possession  or  the  property. 
The  whole  case  depends  on  the  question  of  title 
between  the  Van  Brunts  on  one  side,  and  the 
New  York  defendants  on  the  other.  This  con- 
troversy was  not  removable.  That  of  the  other 
defendants  is  a  mere  adjunct  of  the  principal 
dispute.   It  cannot  exist  separately. 

The  case  is,  therefore,  within  the  principle 
of  the  Removal  Cases,  100  U.  S.,  457  [XXV.. 
598],  decided  after  the  order  was  made  which 
is  now  under  review.  Blake  v.  McKim  [ante', 
568],  and  Hyde  v.  Ruble  [ante,  828],  decided  at 
the  present  Term.  In  no  just  sense  can  it  be 
said  that  the  pleadings  present  separate  contro- 
versies, such  as  admit  of  separate  and  dis- 
tinct trials.  If  they  do  not,  there  could  be  no 
removal  under  the  second  clause  of  the  Act  of 
1875,  any  more  than  under  the  first. 

The  order  to  remand  is  affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  v.  8. 

Cited  104  Maae.,  WO. 


Bt  Parte: 

SAMUEL  FLOYD  HOARD  ajtd  CEREDO  1 57 8 J 
CEMETERY  ASSOCIATION. 
(SeeS.  C.,  16  Otto,  578-690) 

Mandamus — when  not  issued, 
A  mandamus  cannot  be  used  to  compel  a  ufcwilt 
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court  to  remand  a  cause  after  it  onoe  has  refused  a 
motion  to  that  effect. 


[No.  10  Orig.] 
Submitted  Apr.  17, 1882.  Decided 


May8,188t. 


PETITION  for  mandamus. 
The  case  is  stated  by  the  court. 
Mr.  J.  Holdaworth  Gordon,  for  petition- 
ers. 

Mr.  Willisana  J.  Robertson,  for  respond- 
ent. 

Mr.  Chief  Justice  W mite  delivered  the  opin- 
ion of  the  court : 

The  Chesapeake  and  Ohio  Railroad  Company 
began  a  suit  in  a  state  court  of  West  Virginia  to 
appropriate  lands  for  the  use  of  its  road.  To 
this  suit  the  present  petitioners,  with  others, 
were  parties.  The  Company,  at  a  certain  stage 
of  the  proceedings,  filed  a  petition  in  the  state 
court,  under  the  Act  of  March  8,  1875,  ch.  187 
[18  Stat,  at  L.,  470],  1  Supp.  R.  8.,  178,  for  the 
removal  of  the  suit  to  the  District  Court  of  the 
United  8tatesfor  the  District  of  West  Virginia, 
having  circuit  court  powers.  After  the  petition 
was  filed  and  security  given  according  to  the  re- 
1 578  J  quirements  of  the  law,  a  copy  of  the  record  of 
the  suit  in  the  state  court  was  filed  in  the  dis- 
trict court,  and  the  case  docketed  there.  This 
being  done,  the  present  petitioners  moved  the 
district  court  to  remand  the  cause  and  strike 
it  from  the  docket,  as  to  them  and  each  of  them. 
The  motion,  having  been  argued  and  consid- 
ered, was  denied.  The  petitioners  now  ask  this 
court  for  a  writ  of  mandamus  requiring  the  dis- 
trict court  to  grant  their  motion. 

Before  the  Act  of  1875,  it  was  held,  in  Ins. 
Co.  Comstock,  16  Wall.,  270  [88  U.  S.,  XXI., 
498],  followed  in  R.  R.  Co.  v.  Wtswall,  28  Wall., 
508  [90  U.  8.,  XXIII.,  104],  that  if  a  circuit 
court  refused  to  take  jurisdiction  of  a  suit  which 
had  been  properly  removed,  the  remedy  was  by 
mandamus  from  this  court  "  to  compel  the  cir- 
cuit court  to  proceed  to  a  final  judgment  or  de- 
cree," and  not  by  writ  of  error  or  appeal.  This 
was  on  the  authority  of  Ex  parte  Bradstreet,  7 
Pet.,  647,  in  which  Ch.  J.  Marshall  delivered 
the  opinion.  No  case  can  be  found,  however, 
in  which  a  mandamus  has  been  used  to  compel 
a  court  to  remand  a  cause  after  it  has  once  re- 
fused a  motion  to  that  effect.  The  distinction 
is  obvious.  An  order  remanding  a  cause  is  not 
a  final  judgment  or  decree,  from  which  ordi- 
narily an  appeal  or  writ  of  error  can  be  taken  : 
and  Ch.  J.  Marshall,  in  Ex  parte  Bradstreet, 
gave  as  the  reason  for  allowing  the  mandamus, 
"That  every  party  has  a  right  to  the  judgment 
of  this  court  in  a  suit  brought  by  him  in  one  of 
the  inferior  courts  of  the  United  States,  provided 
the  value  of  the  matter  in  dispute  exceeds  the 
sum  or  value  of  $2,000,"  now,  of  course,  $5,000. 
If  the  cause  is  retained,  it  may  go  to  final  judg- 
ment or  decree,  and  the  reason  assigned  for  the 
mandamus  in  case  of  dismissal  does  not  exist. 
If  improperly  retained  and  the  objection  pre- 
sented on  the  record,  the  question  may  be 
brought  here  for  review  after  final  judgment, 
if  the  amount  involved  is  sufficient  to  give  us 
jurisdiction.  We  so  held  at  this  Term  in  R.R. 
Co.  v.  Koontz  [ante,  648].  It  is  of  no  impor- 
tance that  the  value  of  the  matter  in  dispute  may 
be  less  than  $5,000.  Jurisdiction  has  been  given 
to  the  circuit  court  to  determine  whether  the 
cause  is  one  that  ought  to  be  remanded.  The 
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Act  of  1875  has  given  an  appeal  or  writ  of  er- 
ror to  this  court  for  the  review  of  orders  to  re- 
mand, without  regard  to  the  amount  involved.  ,  _  ani 
Babbitt  v.  Clark  [ante,  507].  The  same  remedy  1  oou  J 
has  not  been  given  if  the  cause  is  retained.  It 
rests  with  Congress  to  determine  whether  a 
cause  shall  be  reviewed  or  not.  If  no  power  of 
review  is  given,  the  judgment  of  the  court  hav- 
ing jurisdiction  to  decide  is  final.  Ex  parte  De- 
troit Ferry  Co.,  decided  at  this  Term  [ante.BIS]. 
It  is  an  elementary  principle  that  a  mandamus 
cannot  be  used  to  perform  the  office  of  an  ap- 
peal or  a  writ  of  error.  Ex  parte  Loring,  94  U. 
S.,  419  [XXIV.,  165]. 

Without  determining,  therefore,  whether  the 
case  was  properly  removed  or  not,  the  wit  is  de- 
nied. 

True copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited  106  U.  S.,  667. 


WEBSTER  LOOM  COMPANY,  Appt.,  [580] 

v. 

ELIAS  S.  HIGGINS  et  al. 

(See  8.  C,  16  Otto,  580-699.) 

Letters  patent — rules  applicable  to— parol  evi- 
dence may  explain  terms  of— new  combination 
of  old  devices  patentable— drawings — models- 
practice. 

*A  specification  in  letters  patent  is  sufficiently 
dear  and  descriptive,  when  expressed  In  terms  in- 
telligible to  a  person  skilled  in  the  art  to  which  the 
Invention  belongs. 

Evidence  is  admissible  to  show  the  meaning  of 
terms  used  in  a  patent,  as  well  as  the  state  of  the 
art,  for  the  purpose  of  enabling  the  court  or  Jury 
to  understand  ft. 

If  an  improvement  of  a  well  known  appendage  to 
a  machine  is  fully  described  in  a  specification,  It  Is 
not  necessary  to  show  the  ordinary  modes  of  at- 
taching the  appendage  to  the  machine ;  the  patent 
Is  to  be  read  as  if  the  machine  and  its  appendage 
were  present  or  in  the  mind  of  the  reader,  and  he, 
a  person  skilled  in  the  art. 

Query,  whether  the  defense  of  insufficient  descrip- 
tion can  be  set  up  without  alleging  an  intent  to  de- 
ceive the  public? 

A  new  combination  of  known  devices,  producing 
a  new  and  useful  result  (as  that  of  greatly  Increas- 
ing the  effectiveness  of  a  machine)  Is  evidence  of 
invention,  and  may  be  the  subject  of  a  patent. 

Webster's  Improvement  in  looms  for  weaving  pile 
fabrics,  which  consisted  in  such  a  new  combination 
of  known  devices  as  to  give  to  a  loom  the  capacity 
of  weaving  fifty  yards  of  carpet  a  day,  when  before 
it  could  only  weave  forty,  held  to  oe  patentable, 
and  his  patent  for  the  same,  dated  August  27, 1872, 
sustained. 

Of  two  original  inventors,  the  first  will  be  entitled 
to  a  patent  unless  the  other  puts  the  invention  Into 

Subtle  use  more  than  two  years  before  the  applica- 
on  for  a  patent. 

An  Invention  relating  to  machinery  may  be  ex- 
hibited as  well  In  a  drawing  as  In  a  model,  so  as  to 
lay  the  foundation  of  a  claim  to  priority,  if  suffi- 
ciently plain  to  enable  those  skilled  In  the  art  to  un- 
derstand it. 

Though  the  defense  of  prior  invention  ought  to 
be  set  out  in  the  answer,  yet  if  the  omission  to  set  it 
out  is  not  objected  to  at  the  proper  tune  in  the 
court  below,  it  cannot  be  objected  to  in  the  court. 
[No.  267.] 

Argued  Apr.  6,  1882.      Decided  May  8, 1882. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  Districtof  New  York. 
The  case  is  stated  by  the  court. 
Messrs.  Edward  N.  Dickenson  and  Clar- 
ence A.  Seward,  for  appellant. 

Messrs.  George  Giflbrd  and  Williavm  M. 
E  vsvrta,  for  appellees. 
•Head  notes  by  Mr.  Justice  Brad  lit. 
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Supreme  Court  or  the  United  States. 


Oct.  Term. 


Mr.  Justice  Bradley  delivered  the  opinion 
of  the  coort: 

The  bill  in  this  case  was  filed  by  the  appel- 
lants to  obtain  relief  for  an  alleged  infringe- 
ment by  the  defendants  of  certain  letters  patent 
for  improvements  in  looms  for  weaving  pile 
fabrics,  etc.,  granted  to  one  William  Webster 
on  the  27th  day  of  August,  1872,  and  numbered 
180961,  to  which  the  plaintiff  deraigns  title. 
The  defenses  set  up  in  the  answer  are :  1st,  a 
denial  of  infringement ;  2d,  a  denial  that  Web- 
ster was  the  first  inventor  of  what  was  patented 
to  him,  under  which  denial  various  prior  letters 
patent  are  specified  as  containing  the  invention 
or  material  parts  thereof,  including  a  patent 
granted  to  Erastus  B.  Bigelow  in  March,  1849, 
re-issued  in  1857,  a  patent  granted  to  E.  S.  Hig- 
gins  as  assignee  of  William  Weild  In  August, 
1868,  and  a  patent  granted  to  E.  K.  Davis  in 
February,  1869  ;  3d,  that  the  invention  was 
used  by  and  known  to  E.  E.  Davis  in  the  City 
of  New  York,  and  Thomas  Crossley  in  New 
York  and  Bridgeport,  Conn. ;  4th,  that  the  de- 
scription in  Webster's  patent  is  obscure  and 
not  sufficient  to  enable  one  acquainted  with  the 
art  to  which  it  belongs  to  construct  or  use  the 
loom  therein  attempted  to  be  described  ;  5th, 
that  there  is  no  description  in  the  patent,  of  the 
combination  principally  claimed  and  relied  on. 
The  answer  also  sets  up  an  agreement  between 
Webster  and  the  defendants  whereby  they 
claim  a  right  to  use  the  alleged  invention  of 
Webster.  Proofs  being  taken  and  the  cause 
heard,  the  bill  was  dismissed  by  the  circuit 
court,  and  the  decree  of  dismissal  is  now  here 
on  appeal. 

The  patent,  as  before  stated,  is  for  improve- 
ments in  looms  for  weaving  pile  fabrics,  etc., 
and  the  nature  and  object  of  the  invention  are 
set  forth  in  the  specification  as  follows : 

' '  The  first  part  of  my  invention  relates  to  the 
combination  and  arrangement  of  the  recipro- 
cating or  driving  slide,  sliding  bar,  withdraw- 
ing and  inserting  devices,  and  trough  in  such  a 
manner  that  the  trough  shall  be  capable  of  os- 
cillating between  the  points  of  withdrawal  and 
insertion  of  the  wire,  the  sliding  bar  receiving 
a  horizontal  motion  at  the  same  time  that  the 
pushing  slide  is  being  reciprocated  on  the 
trough  Dy  the  driving  slide.  The  advantage  of 
this  part  of  my  invention  is  that  a  shuttle  dox, 
rigidly  connected  with  the  lay,  may  be  used. 
The  second  part  of  my  invention  relates  to  the 
means  for  preventing  the  wire  from  bounding 
back  from  its  position  in  the  wire  box,  and 
consists  in  a  spring  attached  to  the  inner  end  of 
the  wire  box,  and  fitting  indentations  or  open- 
ings in  the  heads  of  the  wires.  The  third  part 
of  my  invention  relates  to  the  combination  of 
the  vibrating  trough  directly  with  the  lay.  The 
fourth  part  of  my  invention  relates  to  a  modifi- 
cation of  the  mechanism,  and  consists  in  having 
the  oscillating  trough  and  reciprocating  slide 

Kthway  combined  or  made  in  one  piece,  and 
ving  the  withdrawing  and  pushing  devic- 
es combined  or  connected  and  reciprocated 
thereon  by  power  applied  directly  thereto ;  the 
object  of  this  part  of  my  invention  being  to 
dispense  with  the  driving  slide  and  stationary 
slide  pathway  and  sliding  bar.  The  fifth  part 
of  my  invention  consists  in  the  combination, 
with  a  lay  having  a  rigid  shuttle-box,  of  a  piv- 
oted vibrating  wire  trough,  a  reciprocating 
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driving  slide  and  latch,  the  latter  being  operated 
by  the  wire  box  to  release  the  wire,  and  the  slide 
and  latch  moving  on  the  trough,  all  as  set 
forth." 

The  specification*  then  proceeds  to  describe 
the  mechanism  of  the  invention  by  a  descrip- 
tion and  reference  to  drawings,  which  exhibit » 
front  view  of  the  improvement,  a  top  view,  a 
wire  head,  a  sectional  part  and  end  view  of  the 
wire  box,  the  oscillating  trough  connected  to 
the  shuttle  box  or  lay  of  a  loom,  the  same  con- 
nected to  the  breast  beam  of  a  loom,  etc.,  all 
which  would  be  incomprehensible  to  a  person 
unacquainted  with  looms  for  weaving  pile  fab- 
rics, but  very  plain  to  one  who  understood  their 
construction  and  operation  at  the  date  of  the 
patent.  A  person  skilled  in  the  art  of  construct- 
ing or  using  such  looms  in  their  most  advanced 
and  improved  form,  such  as  those  known  as  the 
Bigelow  loom  and  the  Weild  loom,  and  having 
one  actually  before  him  or  in  his  mind  would 
readily  appreciate  the  meaning  of  the  terms  and 
the  character  of  the  improvement  described. 

In  weaving  piled  fabrics,  such  for  example  as 
Brussels  carpet,  the  pile  or  loop  is  formed  by  [5S3] 
inserting  a  wire  alternately  with  the  filling  be- 
tween the  threads  of  the  warp,  immediately  un- 
der the  woollen  or  worsted  threads,  and  after- 
wards withdrawing  it  from  the  web  of  cloth. 
At  first,  these  wires  were  inserted  and  with- 
drawn by  hand,  by  the  aid  of  an  assistant,  which 
made  the  process  a  very  slow  one,  so  that  only  a 
few  yards  could  be  woven  in  a  day  on  a  single 
loom.  The  first  great  improvement  was  intro- 
duced about  1840-50  by  Erastus  B.  Bigelow,  of 
Massachusetts,  who  invented  a  mechanical  ap- 
paratus attached  to  the  side  of  the  loom  which 
automatically  inserted  the  wires  in  the  shed, 
or  opening  between  the  warps,  and  withdrew 
them  from  the  web.  About  a  dozen  wires  were 
used,  and  after  they  had  all  been  inserted,  tbe 
device  invented  by  Bigelow  would  vibrate  for- 
ward and  seize  the  head  of  the  first  wire,  with- 
draw it  from  the  web,  and  then  vibrate  back  to 
the  shed,  and  at  the  proper  moment  insert  it; 
and  so  it  would  go  on  to  operate  as  long  as  the 
loom  was  kept  in  motion.  Its  various  motions 
were  given  and  timed  by  means  of  came  of 
proper  size  and  shape  placed  in  connection  with 
the  principal  movements  of  the  loom  itself. 
This  attachment  to  pile  fabric  looms  became 
generally  known  as  the  wire  movement;  and 
by  its  aid  twenty-five  yards  a  day  could  l>e 
woven  on  a  single  loom  without  the  aid  of  any 
assistant.  It  is  seldom  that  such  a  complete 
revolution  in  one  of  the  useful  arts  is  made  at  a 
single  jump.  Improvements,  however,  have 
been  made  on  Bigelow's  invention.  Amongst 
others,  one  William  Weild,  of  Manchester, 
England,  in  or  about  the  year  1855  effected  a 
decided  improvement,  which  after  being  per- 
fected by  succeeding  improvements  enabled 
him  to  weave  thirty  or  forty  yards  a  day  on  a 
single  loom.  The  means  by  which  this  was  ac- 
complished, was  the  placing  of  a  horizontal 
trough,  or  grooved  bar,  called  a  wire  trough  or 
wire  bar,  for  the  wire  to  rest  on  when  drawn 
out  of  the  web  and  thrust  into  the  shed.  In 
Bigelow's  loom  the  wire  simply  rested  on  a  fork 

§ laced  close  to  the  loom;  and  when  it  was  fuUv 
rawn  out  by  the  clamp  or  dog's  head,  which 
seized  it  for  that  purpose,  being  slender  and  flex- 
ible, it  would  sag  in  the  middle  and,  if  driven 
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rapidly  into  the  shed,  the  forward  end  would 
spring  upward  and  get  entangled  in  the  up- 
per warp  threads.  This  rendered  a  slow  move- 
(584]  ment  necessary,  which  impeded  the  rapidity  of 
the  work.  By  giving  it  a  trough,  or  grooved 
bar,  to  lie  in  ana  keeping  it  straight  as  was  done 
by  Weild,  a  quicker  motion  could  be  given  to 
it,  and  a  much  larger  amount  of  work  could 
be  done  in  the  same  time.  The  only  difficulty 
in  the  way  of  operating  with  the  trough  as  ar- 
ranged by  Weila  was,  that  a  certain  part  of  the 
apparatus,  called  a  pusher,  which  was  a  cross- 
bar or  yoke,  extending  across  and  connecting 
the  breast  beam  and  the  wire  bar,  and  which 
was  employed  to  push  the  wire  into  the  shed, 
extended  so  far  back  towards  the  lathe  or  lay 
which  carries  the  reed  and  shuttle  box,  as  to 
come  in  contact  with  it  and  interfere  with  its 
motion.  Weild  obviated  this  difficulty  by  saw- 
ing off  (so  to  speak)  the  outer  end  of  the  lay 
containing  the  shuttle  box,  which  being  thus 
detached  from  the  rest  of  the  lay  could  be  sep- 
arately kept  back  whilst  the  reed  was  driving 
up  the  filling,  and  was  thus  prevented  from 
striking  the  wire  trough  and  pusher.  But,  of 
course,  this  detached  portion  of  the  lay  required 
additional  cam  work  and  complicated  the  ma- 
chinery. There  was  also  another  matter  that 
interfered  with  the  perfect  efficiency  of  Weild's 
loom.  The  pusher,  after  the  wire  was  drawn 
out  by  a  hook  attached,  did  not  seize  the  head 
of  the  wire,  but  simplv  pushed  it  forward  into 
the  shed.  If  this  was  done  with  too  rapid  a  mo- 
tion, the  impetus  given  to  the  wire  would  throw 
it  forward  too  far  in  case  the  loom  had  to  be 
suddenly  stopped  on  account  of  a  broken  thread 
or  other  cause.  This  made  it  necessary  to  work 
the  loom  more  slowly  than  the  other  operations 
required. 

This  seems  to  have  been  about  the  state  of 
the  art  when  Webster  began  to  devote  his  at- 
tention to  the  improvements  which  he  claims  to 
have  invented,  and  which  it  is  clearly  shown, 
whether  invented  by  him  or  some  one -else,  re- 
sulted in  giving  to  a  loom  the  capacity  of  weav- 
ing fifty  yards  a  day.  The  Bigelow  looms  were 
well  known  and  in  extensive  use.  The  Weild 
looms  were  also  well  known.  Some  improve- 
ments, not  necessary  to  notice,  had  also  been 
made  on  both.  Webster's  first  conception  of  his 
invention  occurred,  and  his  original  drawing 
was  made  in  the  winter  of  1865-66;  but  he  did 
not  apply  for  his  patent  until  June  21,  1870; 
and  it  was  not  issued  until  August  27,  1872. 
Prior  to  that  time  the  defendants,  who  had  a 
large  establishment  in  the  City  of  New  York, 
ana  were  using  Bigelow's  loom  under  a  license, 
[585]  had  procured  the  control  of  Weild's  patents  in 
this  country  and  had  applied  Weild's  improve- 
ments, with  some  modifications  made  by  E.  E. 
Davis,  to  a  large  number  of  their  Bigelow  looms. 
Davis  was  their  head  machinist,  and  in  1868  he 
obtained  a  patent  for  an  improvment  on  Weild's 
loom,  by  which.instead  of  detaching  the  whole 
outer  end  of  the  lay,  he  only  detached  the  shut- 
tle box  and  caused  it  to  slide  back  on  the  lay  so 
as  to  make  room  for  the  wire  trough.  He  also 
adopted,  instead  of  the  wire  trough,  a  pair  of 
parallel  bars  between  which  to  move  the  wire, 
the  latter  resting  on  a  pin  between  the  bars, 
near  to  the  loom.  The  loom  itself  was  old. 
Every  part  of  it  was  familiar  to  every  loom 
manufacturer  and  to  every  weaver.  Its  lathe, 
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its  treddles,  its  breast  beam,  its  shuttle  boxes 
and  shuttle  slide  were  as  well  known  to  all 
those  concerned  in  the  weaving  of  pile  fabrics 
as  the  plough  or  the  cultivator  is  to  the  farmer. 
The  wire  motion  had  also  become  well  known. 
Its  mode  of  attachment  to  the  loom;  the  means 
of  giving  motion  to  its  different  parts;  the  parts 
themselves;  the  vibrating  wire  support,  wheth- 
er a  fork  or  a  trough,  and  whether  pivoted  to 
the  breast  beam  or  to  a  post  or  to  the  frame  or 
floor;  the  reciprocating  driving  slide,  the  dogs 
head  for  holding,  and  the  pusher  for  driving 
the  wires;  the  wire  box  that  kept  the  wires  in 
place;  the  rigid  lathe,  the  lathe  whose  outer 
end  was  detached.and  the  lathe  with  a  detached 
shuttle-box;  all  these  things  were  as  well  known 
as  the  alphabet  to  all  those  skilled  in  the  art  of 
pile  weaving,  as  it  then  stood.  With  this  mass 
of  previous  knowledge  and  nomenclature  in 
their  minds,  as  we  must  suppose  it  to  have 
been;  the  language,  the  explanations,  the  draw 
ings  and  the  claims  of  Webster's  patent  must 
have  been  perfectly  intelligible  to  them.  When 
an  astronomer  reports  that  a  comet  is  to  be  seen 
with  the  telescope  in  the  constellation  of  Auri- 
ga, in  so  many  degrees  of  declination,  and  so 
many  hours  and. minutes  of  right  ascension,  it 
is  all  Greek  to  the  unskilled  in  science;  but  oth- 
er astronomers  will  instantly  direct  their  tele- 
scopes to  the  very  point  in  the  heavens  where 
the  stranger  has  made  his  entrance  into  our  sys- 
tem. They  understand  the  language  of  their 
brother  scientist.  If  a  mechanical  engineer  in- 
vents an  improvement  on  any  of  the  append- 
ages of  a  steam-engine,  such  as  the  valve  gear, 
the  condenser,  the  steam-chest,  the  walking 
beam,  the  parallel  motion,  or  what  not,  he  is  not 
obliged,  in  order  to  make  himself  understood, 
to  describe  the  engine,  nor  the  particular  ap- 
pendage to  which  the  improvement  refers,  nor 
its  mode  of  connection  with  the  principal  ma- 
chine. These  are  already  familiar  to  others 
skilled  in  that  kind  of  machinery.  He  may  be- 
gin at  the  point  where  his  invention  begins, and 
describe  what  he  has  made  that  is  new,  and 
what  it  replaces  of  the  old.  That  which  is  com- 
mon and  well  known  is  as  if  it  were  written  out 
in  the  patent  and  delineated  in  the  drawings. 

Applying  these  remarks  to  the  specification 
before  us  and  recurring  to  the  extract  already 
made',  setting  forth  the  nature  and  object  of 
the  invention,  it  is  easy  to  conceive  that  its 
meaning  may  be  plain  to  those  for  whose  use 
it  is  intended.  They  know  at  once  what  is 
meant  by  the  terms,  reciprocating  or  driving 
slide,"  "sliding  bar,"  "withdrawing  and  in- 
serting devices,  "trough,"  "wire,"  "wire  box," 
"lay, ''etc.,  etc.  They  also  understand  the  move- 
ments referred  to,  and  the  objects  tobe  attained 
by  each  device. 

In  like  manner,  if  we  follow  the  specification 
in  its  description  of  the  invention  in  detail,  with 
the  references  to  the  drawings  and  the  closing 
summary  of  the  patentee's  claims,  the  same 
method  of  interpretation  will  be  applicable. 
And  as  it  cannot  be  expected  that  the  court 
will  possess  the  requisite  knowledge  for  this 
purpose,  it  becomes  necessary  that  it  should 
avail  itself  of  the  light  furnished  by  the  evi- 
dence to  enable  it  to  understand  the  terms  used 
in  the  patent  and  the  devices  and  operations  de- 
scribed or  alluded  to  therein.  This  evidence, 
of  which  the  record  in  this  case  furnishes  an 
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abundance,  being  resorted  to,  we  have  no  diffi- 
culty in  comprehending  the  patent  or  the  nat- 
ure of  the  invention  therein  described. 

A  great  deal  of  testimony  was  introduced  by 
the  defendants,  to  show  that  the  patentee  had 
failed  to  describe  his  invention  in  such  full, 
clear  and  exact  terms  as  to  enable  persons 
skilled  in  the  art  to  construct  and  use  it.  It 
seems  to  us  that  the  attempt  has  failed.  When 
the  question  is,  whether  a  thing  can  be  done  or 
not,  it  is  alwayB  easy  to  find  persons  ready  to 
TKfiTi  >how  how  not  to  do  it.  But  it  stands  confessed 
l°B  <  that  the  thing  has  been  done;  that  is  to  say,  the 
contrivance  which  Webster  claims  in  his  patent 
has  been  applied  and  very  successfully  so,  to 
pile  fabric  looms  and,  as  the  appellants'  coun- 
sel well  remarks,  no  one  except  Webster  has 
ever  appeared  to  claim  a  patent  for  doing  it.  If 
the  thing  could  not  be  understood  without  the 
exercise  of  inventive  power,  it  is  a  little  strange 
that  it  should  have  been  so  easily  adapted  to 
the  looms  on  which  it  has  been  used  and  pro- 
duced such  striking  results. 

It  is  worthy  of  remark,  in  this  connection, 
that  the  defendants,  in  their  answer,  state  it  as 
a  fact  that,  prior  to  the  alleged  invention  of 
Webster,  looms  containing  lays  having  shuttle 
boxes  rigidly  attached  were  publicly  known 
and  described  in  certain  English  patents,  which 
they  specify;  and  that  all  the  other  parts  and 
elements  mentioned  in  the  fifth  claim  of  Web- 
ster's patent  (being  the  claim  relied  on)  were 
described  in  another  English  patent  of  one 
Birkbeck;  and  they  aver  and  insist,  as  will  be 
more  fully  noticed  hereafter,  that  the  applica- 
tion and  use  of  the  two  things  together,  that  is, 
the  parts  described  in  Birkbeck's  patent,  with 
the  rigid  lay  and  shuttle  box  described  in  the 
other  patents,  were  obvious  and  required  no  in- 
vention; and  that,  therefore,  the  alleged  inven- 
tion of  Webster  was  well  known  and  consti- 
tuted a  part  of  the  known  state  of  the  art.  This 
averment  in  the  answer,  which  of  course  is 
sworn  to,  does  not  seem  to  tally  very  well  with 
the  allegation  that  Webster  has  failed  to  point 
out,  in  his  patent,  how  to  use  and  apply  his  in- 
vention, and  that  it  requires  further  invention 
to  use  and  apply  it. 

The  appellants,  indeed,  have  raised  the  ques- 
tion whether  evidence  to  show  that  the  inven- 
tion is  not  described  in  the  patent  in  such  full, 
clear  and  exact  terms  as  to  enable  a  person 
skilled  in  the  art  to  construct  and  use  it,  is  ad- 
missible, unless  the  defense  is  specially  set  up 
in  connection  with  a  charge  that  the  descrip- 
tion in  the  patent  was  made  defective  for 
the  purpose  of  deceiving  the  public.  The  96th 
section  of  the  Act  of  1870  [16  8tat.  at  L.,  2011, 
under  which  the  patent  in  question  was  issued, 
declares.  "That,  before  any  inventor  or  discov- 
erer shall  receive  a  patent  for  his  invention  or 
discovery  he  shall  make  application  therefor, 
in  writing,  to  the  commissioner,  and  shall  file 
in  the  Patent  Office  a  written  description  of  the 
same,  and  of  the  manner  and  process  of  mak- 
ing, constructing,  compounding  and  using  it, 
in  such  full,  clear,  concise  ana  exact  terms  as 
1588]  to  enable  any  person  skilled  in  the  art  or  sci- 
ence to  which  it  appertains  or  with  which  it  is 
most  nearly  connected  to  make,  construct,  com- 
pound and  use  the  same;  and  in  case  of  a  ma- 
chine, he  shall  explain  the  principle  thereof, 
and  the  best  mode  in  which  he  has  contem- 
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plated  applying  that  principle  so  as  to  distin- 
guish it  from  other  inventions;  and  he  shall 
particularly  point  out  and  distinctly  claim  the 
part,  improvement  or  combination  which  he 
claims  as  his  invention  or  discovery."  Such  a 
specification  must  be  filed  before  the  inventor 
shall  receive  a  patent,  the  law  says:  and  the  ap- 
pellants' counsel  argues  that  if  it  is  the  duty  of 
the  commissioner  to  see  that  such  a  specifica- 
tion as  the  law  requires  is  filed  before  granting 
a  patent,  not  only  is  the  patent  when  issued, 
proof  that  he  has  done  so,  but  his  decision  on 
the  point  cannot  be  questioned  except  in  the 
manner  allowed  by  the  law;  else,  instead  of  one 
tribunal  for  deciding  a  matter  on  which  con- 
flicting testimony  can  always  be  found,  we  shall 
have  as  many  tribunals  as  there  are  courts  and 
juries  called  upon  to  try  patent  causes.  On 
turning  to  the  section  which  provides  for  cer- 
tain defenses  that  may  be  made  to  an  action  for 
infringement,  we  find  it  declared  "  That,  in  an 
action  for  infringement  the  defendant  may  plead 
the  general  issue,  and  having  given  notice  in 
writing  to  the  plaintiff  or  his  attorney,  thirty 
days  before,  may  prove  on  trial  any  one  or 
more  of  the  following  special  matters:  first, 
that,  for  the  purpose  of  deceiving  the  public,  the 
description  and  specification  filed  by  the  pa- 
tentee in  the  Patent  Office  was  made  to  contair 
less  than  the  whole  truth  relative  to  his  inver- 
tion  or  discovery,  or  more  than  is  necessary  t>« 
produce  the  desired  effect; "  then  follows  a  state- 
ment of  other  special  matters.  In  view  of  ihis 
specific  defense  allowed  by  the  statute,  in  ref- 
erence to  a  deiective  specification,  it  is  argued 
that  no  other  is  admissible  under  that  head;  and 
reference  is  made  to  some  decisions  under  the 
former  statutes  bearing  on  that  subject,  name- 
ly: Whittemore  v.  Cutter,  IGall.,  434;  Lotctllr. 
Lturit,  1  Mason  [1821;  Gray  v.  Jama,  Pet.  C. 
C,  894;  Grant  v.  Raymond,  6  Pet.,  218;  thia 
court,  in  the  last  case,  holding  contrary  to  the 
decisions  of  Judge*  Story  and  Livingston  in  the 
other  cases,  that  it  was  not  necessary  to  aver  a 
fraudulent  intent  unless  the  defendant  desired  [589] 
to  avoid  the  patent;  a  result  which  was  pro- 
vided for  in  the  Law  of  1793  [1  Stat,  at  L. ,  818]. 
The  court  held  that  the  plea  of  insufficient  de- 
scription was  good  as  a  defense  without  alleging 
a  fraudulent  intent,  but  not  good  as  a  groum  I  for 
avoiding  the  patent.  The  Laws  of  1836  [5  Stat, 
at  L.,  117]  and  1870  [16  Stat  at  L.,  199]  omitted 
the  clause  for  annulling  the  patent,  but  still  re- 
tained, in  the  definition  of  the  defense  allowed 
to  be  set  up,  the  qualification  of  fraudulent  in- 
tent. Counsel  argues  that,  as  the  law  now 
stands,  the  plea  of  insufficient  description  can- 
not be  made  unless  made  with  that  qualifica- 
tion; because  the  only  purpose  it  has,  under  the 
present  law,  is  that  of  a  defense  to  the  action, 
and  it  still  requires  the  allegation  of  fraudulent 
intent  to  deceive  the  public. 

There  is  plausibility  in  this  argument,  and  if 
it  were  necessary  to  the  decision  of  this  case,  it 
might  give  us  some  embarrassment.  But  as  we 
are  satisfied  that  the  terms  of  the  patent  are 
sufficiently  clear  and  full  in  the  description  of 
the  invention, we  make  no  decision  on  the  point 

Turning  now  to  the  invention  claimed  by 
Webster,  and  described  in  the  patent  under  con- 
sideration, we  find  that,  although  it  produced  a 
great  improvement  in  the  art  of  weaving  pile  fab- 
rics, yet  as  actually  exhibited  in  conception  and 
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accomplishment  it  seems  simple.  The  thing  to 
be  done  was  to  combine  the  advantages  of  Bige- 
low's  rigid  lathe  devested  of  some  of  its  defects, 
and  his  constant  command  of  the  wire,  with 
Weild's  trough  or  wire  bar  for  supporting  the 
wire.  This,  Webster  or,  if  not  Webster,  some 
other  person,  effected  by  the  devices  and  mech- 
anism described  in  the  patent.  Stated  in  brief 
as  therein  set  forth,  aided  by  the  explanatory 
testimony  before  referred  to,  the  problem  was 
solved  by  substituting  for  Weild's  pusher,  a 
latch  which  rides  on  the  wire  bar  or  trough, 
without  projecting  beyond  it,  and  which  receives 
a  reciprocating  motion  backward  and  forward 
on  the  bar,  either  by  being  connected  with  a 
driving  slide  moving  on  the  breast  beam,  or  by 
being  directly  connected  with  an  upright  re- 
ciprocating lever.  The  latch,  when  the  end  of 
the  wire  bar  next  to  the  loom  oscillates  or  vi- 
brates to  the  front  of  the  wire  box,  drops  upon  a 
wire  head  into  a  nick  or  notch  made  therein, 
[590]  and  withdraws  the  wire  into  the  trough,  and 
then,  when  the  latter  oscillates  back  to  the  shed, 
without  releasing  its  hold  of  the  wire  head, 
drives  the  wire  into  the  shed,  and  is  then  lifted 
out  of  the  notch  by  striking  the  edge  of  the  wire 
box,  sloped  up  for  that  purpose,  and  releases  the 
wire;  and  then  oscillates  forward  again  to  seize 
another  wire;  and  so  on.  The  lathe,  in  the  mean- 
time, works  backward  and  forward  without 
meeting  any  obstruction,  and  without  any  de- 
tachment or  separation  of  its  parts.  Very  little 
modification  had  to  be  made  in  the  cams,  and 
the  whole  apparatus  or  wire  movement,  as  it  is 
called,  seems  more  simple  than  it  was  before, 
either  in  Bigelow's  or  Weild's  loom.  This  con- 
trivance, when  actually  applied  to  the  looms, 
worked  to  perfection  and  enabled  the  weaver 
to  drive  his  loom  to  its  utmost  capacity. 

The  patent  points  out  and  the  drawings  illus- 
trate various  ways  of  arranging  the  wire  bar 
and  the  reciprocating  slide  which  carries  the 
latch.  Thus,  the  outer  end  of  the  wire  bar 
having  to  be  pivoted  to  some  center  for  its  os- 
cillating motion,  it  is  shown  that  it  may  be  piv- 
oted to  the  outer  end  of  the  lay  or  shuttle  box, 
or  to  the  outer  end  of  the  breast  beam,  or  to  a 
vertical  shaft  or  post;  all  these  devices  except 
the  first  being  in  common  use  in  the  Bigelow  or 
Weild  looms,  and  being  mechanical  equivalents 
of  each  other.  So  it  is  shown  that  the  pushing 
slide,  which  carries  the  latch  and  rides  on  the 
wire  bar  like  a  saddle,  may  be  operated  either 
by  being  connected  with  a  driving  slide  on  the 
extension  of  the  breast  beam  by  means  of  a  cross 
bar  passing  through  a  mortis?  in  the  driving 
«lide,  or  by  being  directly  connected  with  the 
arm  or  lever  producing  the  reciprocating  move- 
ment. 

The  patent  has  five  claims,  only  the  fifth  of 
which  is  relied  on  in  this  case,  which  is  as  fol- 
lows: 

"  In  combination,  the  lay  and  its  rigid  shuttle 
box,  the  pivoted  vibrating  wire  trough,  the  re- 
ciprocating driving  slide,  and  the  latch  moving 
thereon,  the  latter  being  operated  by  the  wire 
box,  the  combination  being  and  operating  sub- 
stantially as  described." 

With  the  explanation  of  the  invention  already 
riven,  the  meaning  of  this  claim  is  quite  obvious. 
If  any  explanation  of  it  is  needed,  it  can  be 
readily  derived  from  the  body  of  the  specifica- 
tion. The  combination  contains  five  elements: 
See  15  Otto.  U.  8.,  Book  26. 


1,  the  rigid  lay  and  shuttle  box;  2,  the  pivoted 
oscillating  or  vibrating  trough;  8,  the  recipro- 
cating slide  riding  on  the  trough;  4,  the  latch 
for  taxing  and  holding  the  wire;  5,  the  opera- 
tion or  lifting  of  the  latch  by  striking  the  wire 
box. 

Nothing  further  is  necessary  to  be  said  in  or- 
der to  dispose  of  the  defense  which  was  strenu- 
ously urged,  and  to  which  the  court  below  at- 
tached much  importance,  that  the  specification 
was  insufficient  in  its  description  of  the  inven- 
tion sought  to  be  patented,  and  failed  to  show 
any  means  of  applying  it  to  existing  looms;  and 
that  independent  invention  would  have  to  be 
exercised  to  make  it  a  practical  working  appara- 
tus as  an  attachment  of  such  looms.  We  shall, 
therefore,  dismiss  that  branch  of  the  argument. 

It  is  further  argued,  however,  that  supposing 
the  devices  to  be  sufficiently  described,  they  do 
not  show  any  invention;  and  that  the  combina- 
tion set  forth  in  the  fifth  claim  is  a  mere  aggre- 
gation of  old  devices,  already  well  known  and, 
therefore,  it  is  not  patentable..  This  argument 
would  be  sound  if  the  combination  claimed  by 
Webster  was  an  obvious  one  for  attaining  the 
advantages  proposed,  one  which  would  occur 
to  any  mechanic  skilled  in  the  art.  But  it  is 
plain,  from  the  evidence  and  from  the  very  fact 
that  it  was  not  sooner  adopted  and  used,  that  it 
did  not,  for  years,  occur  in  this  light  to  even 
the  most  skillful  persons.  It  may  have  been 
under  their  very  eyes,  they  may  almost  be  said 
to  have  stumbled  over  it;  but  they  certainly 
failed  to  see  it,  to  estimate,  its  value  and  to 
bring  it  into  notice.  Who  was  the  first  to  see 
it,  to  understand  its  value,  to  give  it  shape  and 
form,  to  bring  it  into  notice  and  urge  its  adop- 
tion, is  a  question  to  which  we  shall  shortly 
give  our  attention.  At  this  point  we  are  con- 
strained to  say  that  we  cannot  yield  our  assent 
to  the  argument,  that  the  combination  of  the 
different  parts  or  elements  for  attaining  the  ob- 
ject in  view  was  so  obvious  as  to  merit  no  title 
to  invention.  Now  that  it  has  succeeded,  it  may 
seem  very  plain  to  anyone,  that  he  could  have 
done  it  as  well.  This  is  often  the  cose  with  in- 
ventions of  the  greatest  merit.  It  may  be  laid 
down  as  a  general  rule,  though  perhaps  not  an 
invariable  one,  that  if  a  new  combination  and 
arrangement  of  known  elements  produce  a  new 
and  beneficial  result,  never  attained  before,  it 
is  evidence  of  invention.  It  was,  certainly,  a 
new  and  useful  result  to  make  a  loom  produce 
fifty  yards  a  day, when  it  never  before  had  pro- 
duced more  than  forty;  and  we  think  that  the 
combination  of  elements  by  which  this  was  ef- 
fected, even  if  those  elements  were  separately 
known  before,  was  invention  sufficient  to  form 
the  basis  of  a  patent. 

The  next  contention  of  the  defendants,  which 
we  shall  consider,  is  their  allegation  that  Web- 
ster was  not  the  first  and  original  inventor  of 
the  thing  patented,  but  that  he  was  anticipated 
therein  by  E.  K.  Davis. 

On  this  point,  we  think  it  very  clearly  made 
out,  though  we  shall  not  go  into  much  detail  in 
commenting  upon  the  evidence,  that  the  whole 
substance  of  the  invention  was  conceived  by 
Webster,  and  exhibited  by  him  in  a  drawing  as 
early  as  the  winter  of  1865-6,  long  before  Davis 
entertained  any  idea  of  it.  The  original  of  this 
drawing  is  in  existence  and  was  produced  in 
evidence,  and  Is  well  authenticated.  It  exhibits 
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the  rigid  lay;  the  wire  trough  pivoted  in  two 
different  positions,  on  a  post  near  the  extremity 
of  the  breast  beam,  and  to  an  arm  projecting 
from  the  extremity  of  the  lay;  the  driving  or 

Stushing  slide,  riding  on  the  trough,  with  a  pro- 
ection  indicating  the  latch  or  other  device  for 
operating  the  wire ;  and  even  the  cams  to  give 
the  requisite  movements.  It  also  shows  the 
wire  box,  and  the  position  of  the  end  of  the 
trough  in  relation  thereto,  the  same  as  exhib- 
ited in  the  patent.  In  March,  1868,  Webster  ex- 
hibited this  drawing  to  Davis  and  others,  and 
explained  it  to  them  as  representing  a  lav  hav- 
ing a  rigid  shuttle  box,  a  driving  glide  and  latch 
moving  upon  a  vibrating  trough,  the  latch  be- 
ing operated  by  the  wire  box.  Davis  was  about 
that  time  engaged  in  making  an  improvement 
on  the  Wield  loom  before  referred  to,  with  a 
sliding  shuttle  box,  and  parallel  bars  instead  of 
a  trough  for  the  wire  to  slide  between,  and  a 
pin  for  it  to  rest  on.  In  July,  1868,  he  applied 
for  a  patent  for  this  improvement,  and  obtained 
a  patent  in  February,  1869.  In  that  year  Web- 
ster sent  drawings  to  Weild  in  England,  to  get 
out  apatent  for  his  invention  in  that  country; 
but  Weild  declined  to  undertake  it.  These  draw- 
ings show  the  entire  invention  in  detail.  In 
November,  1869,  Webster  having  heard  that 
r  sjm  1  e  defendants  were  going  to  alter  their  Bigelow 
I  owa  j  loQjQg  to  wei]d  looms,  sought  an  interview  with 
them  in  order  to  induce  them  to  adopt  his  im- 
provement. He  met  one  of  the  defendants  and 
showed  his  original  drawing,  but  without  re- 
sult. In  April,  1870,  he  had  another  interview 
with  them,  and  also  with  Davis  at  their  carpet 
works  in  New  York.  He  exhibited  his  original 
drawing  and  the  drawings  which  he  had  pre- 
pared For  England.  Davis  advised  the  de- 
fendants that  Webster's  plau  was  no  improve- 
ment on  the  Weild  loom.  He  was  evidently 
anxious  that  they  should  adopt  his  improve- 
ment for  which  he  had  already  got  a  patent. 
Further  interviews  took  place  but  the  defend- 
ants declined  to  adopt  Webster's  improvement, 
and  adopted  Davis'  in  part;  so  much  of  it,  at 
least,  as  the  sliding  shuttle  box.  It  is  clear  from 
the  facts  that  up  to  this  time  Davis  did  not  pre- 
tend to  be  the  inventor  of  Webster's  arrange- 
ment. But  in  the  spring  of  1870,  Davis  com- 
menced to  make  a  new  loom,  which  he  did  not 
get  into  complete  operation  until  the  latter  part 
of  1871.  This  is  called  the  Sterling  loom,  and 
was  made  for  the  defendants.  When  completed, 
it  had  in  it  the  improvement  claimed  by  Web- 
ster and  shown  in  his  patent.  At  what  time 
this  particular  form  was  adopted  is  not  shown. 

It  is  contended  by  the  defendants  that  Davis 
had  conceived  the  Idea  of  using  a  rigid  lathe 
with  his  wire  bar  in  the  early  part  of  1868,  and 
that,  in  the  model  which  he  prepared  at  that 
time  for  obtaining  his  patent,  he  exhibited  the 
same  latch  devised  by  Webster,  and  operated 
in  the  same  way  by  contact  with  the  wire  box; 
and  that  he  showed  to  the  witness  Crossley ,  by 
pinning  his  sliding  shuttle  box  fast  to  the  lay, 
how  it  could  be  used  with  a  rigid  lay  and  shuttle 
box.  Then,  why  did  he  not  claim  the  whole  de- 
vice when  Webster  exhibited  it  to  him?  Why 
did  he  advise  the  defendants  that  Webster's  ar- 
rangement was  no  improvement  on  Weild's  ? 
But,  if  it  were  true  that  he  did  show  these  things 
in  his  model,  and  had  he  shown  a  trough  instead 
of  parallel  bars ;  and  if  it  were  true  that  he  re- 
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garded  the  idea  as  anything  more  than  a  possi- 
bility; and  that  he  did,  in  fact,  contemplate  it 
as  a  perfected  and  practicable  arrangement,  so 
as  to  amount  to  invention,  the  question  would 
still  remain  whether  he  or  Webster  was  the  first 
inventor.  Both  may  have  been  original  invent- 
ors, but  only  one  of  them  could  be  the  first.  If 
Davis  had  put  the  invention  into  practical  form  m^M-i 
and  operation  more  than  two  years  before  Web-  1***1 
stcr  applied  for  his  patent,  then  the  patent  would 
be  vom  by  reason  of  prior  use.  But  the  evi- 
dence is  conclusive  that  he  never  undertook  to 
put  it  into  practical  form  until  he  made  the 
Sterling  loom,  which  was  only  commenced  in 
1870.  Webster's  application  for  his  patent  was 
made  in  June,  1870.  Though  this  was  proved 
without  objection  and  substantially  conceded, 
the  defendants  say  that  it  does  not  appear  what 
the  application  was  nor  how  much  it  was  al- 
tered before  the  patent  was  issued.  This  argu- 
ment cannot  avail,  for  the  application  is  a  pub- 
lic record,  the  contents  of  which  the  defendants 
and  all  others  are  presumed  to  know;  and  since 
they  had  it  in  their  power  to  produce  it  and  did 
not,  it  must  be  presumed  that  it  would  not  have 
served  their  purpose,  but  corresponded  with  the 
patent.  The  defense  of  prior  use  for  two  years, 
therefore,  is  not  sustained ;  and  the  question 
comes  back  to  simple  priority  of  invention. 
Conceding  that  Davis  was  an  original  inventor, 
the  earliest  point  of  time  that  he  can  be  regard I 
as  such  was  in  the  spring  of  1868.  But  Webster 
had  invented  it  before  that  time  and  had  marie 
a  drawing  of  it  which,  in  March,  1868,  be  ex- 
hibited and  explained  to  Davis.  An  invention 
relating  to  machinery  may  be  exhibited  either 
in  a  drawing  or  in  a  model,  so  as  to  lay  the 
foundation  of  a  claim  to  priority,  if  it  be  sufli 
ciently  plain  to  enable  those  skilled  in  the  art 
to  understand  it.  There  is  no  doubt  that  Davis, 
understood  Webster's  drawing  ;  and  he  did  not 
then  claim  that  the  invention  belonged  to  him- 
self. 

The  evidence  relating  to  loom  No.  50  leads  in 
the  same  direction.  This  was  a  loom  of  the  de- 
fendants which  they  commenced  to  alter  in  the 
latter  part  of  1870.  Davis  was  not  employed  to 
make  the  alterations  on  this  loom.  According 
to  Webster's  testimony,  which  must,  of  course, 
from  his  relation  to  the  case,  be  received  with 
caution,  but  which  seems  to  be  corroborated  by 
subsequent  circumstances, Davis  informed  Web- 
ster at  the  letter's  house,  on  Christmas  Day, 
1870,  that  loom  60  had  been  taken  down  to  be 
changed  to  what  they  had  seen  and  explained  to 
them  in  the  office,  referring  to  Webster's  pre- 
vious explanation  of  his  drawings;  and  that  he, 
Davis,  had  told  Higgins  that  if  he  took  that 
loom  down  and  changed  it  to  what  they  had 
seen  Webster  have,  and  explained  in  the  office,  I5*6 J 
it  would  be  a  Webster  wire  motion.  In  April, 
Webster  called,  as  he  says,  at  the  defendant's 
store,  and  saw  N.  D.  Higgins,  and  they  talked 
about  this  loom,  and  Webster  claimed  it  as  bis 
invention,  and  told  Higgins  that  be  (Higgins) 
bad  seen  the  drawing  of  it  at  his  house  and 
null.  It  is  not  seriously  denied  that  this  loom 
was  made  susbtantially  on  Webster's  plan. 

Another  circumstance  seems  to  us  as  having 
much  weight  in  this  connection.  It  was  found 
that  the  loom  No.  60,  and  the  Sterling  loom, 
when  completed  in  1871  worked  with  wonderful 
success ;  sometimes  as  many  as  sixty  yards  being 
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woven  on  one  »oom  in  ten  hours.  If  Davis  was 
the  inventor  of  the  wire  motion  applied  to  these 
looms,  why  did  he  never  apply  for  a  patent  for 
it?  He  was  already  a  patentee  of  a  different 
and  inferior  apparatus.  He  knew  all  about  the 
method  of  going  about  to  get  a  patent.  He  be- 
longed to  a  profession  which  is  generally  alive 
to  the  advantages  of  a  patent-right.  On  the  hy- 
pothesis of  his  being  the  real  inventor  his  con- 
duct is  inexplicable. 

There  is  a  great  deal  of  evidence  oro  and  eon 
to  which  we  have  not  adverted.  It  must  suf- 
fice to  say  that  we  are  satisfied,  from  the  exam- 
ination we  have  given  to  it,  that  Webster  is  en- 
titled to  the  claim  of  being  the  first  inventor. 

The  appellant's  counsel  has  raised  the  ques- 
tion whether  the  defense  of  prior  invention  can 
be  set  up  under  the  answer,  which  does  not 
state  it  in  the  manner  required  by  the  statute. 
It  denies,  generally,  it  is  true,  that  Webster  was 
the  original  and  first  inventor  of  the  improve- 
ment claimed  in  the  patent;  and  specifies  certain 
letters  patent  issued  in  this  country  and  in  En- 
gland in  which  it  is  alleged  that  the  said  inven- 
tion, or  material  and  substantial  parts  thereof, 
was  described  before  any  invention  made  by 
Webster,  which  is  sufficient  foundation  for  ad- 
ducing such  patents  in  evidence;  but  it  does 
not  give  the  name  and  residence  of  any  person 
alleged  to  have  invented  the  thing  patented 
prior  to  Webster;  it  only  states  that  it  was  used 
by  and  known  to  Davis.  It  is  possible  that  this 
objection  to  the  evidence  would  have  been  avail- 
able if  it  had  been  taken  in  season.  But  we  are 
not  referred  to  anything  to  show  that  it  was 
taken  in  the  court  below  or  before  the  exam- 
[596]  iner,  when  the  witnesses  were  examined.  In 
Roemer  v.  Simon,  95  U.  S.,  220  [XXIV.,  3881, 
we  held  that  the  failure  to  interpose  such  ob- 
jection before  the  final  hearing  is  a  waiver  of 
the  required  notice  in  an  equity  suit. 

It  remains  to  consider  the  question  of  in- 
fringement. The  defendants  deny  that  they  in- 
fringe the  fifth  claim  of  the  patent,  which  is  re- 
lied on  by  the  complainants. 

At  the  commencement  of  the  cause,  when  a 
preliminary  injunction  was  applied  for,  the  de- 
fendants put  in  affidavits  contesting  the  charge 
of  infringement,  but  upon  a  very  different 
ground  from  that  on  which  the  defense  is  now 
based.  Then  they  relied  on  a  non-user  of  the 
last  element  of  the  combination;  the  operation 
of  the  latch  by  contact  with  the  wire  box;  now 
they  rely  on  a  different  construction  of  the  third 
element  (the  reciprocating  driving  slide)  from 
that  given  to  it  by  the  complainants.  They  say 
that  they  do  not  use  that  element,  construed  as 
they  construe  it.  The  position  originally  taken 
is  abandoned. 

Nevertheless,  it  will  throw  light  on  the  sub- 
ject to  see  what  the  defendants  said  on  the  oc- 
casion referred  to.  It  will  at  least  bring  their 
present  position  to  the  test  of  a  first  judgment 
formed  by  themselves  at  a  time  when  it  was 
very  mrch  to-  their  interest  to  find  discrepancies 
between  what  they  used  and  what  the  patent 
contained.  Two  affidavits  were  put  in  by  the 
defendants  at  that  time,  one  made  by  both  the 
defendants  jointly,  and  one  by  their  superin- 
tendent, Mr.  Duckworth.  A  previous  suit 
brought  on  Webster's  patent  against  the  New 
Brunswick  Carpet  Company,  in  which  the  de- 
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f endants  or,  at  least,  their  machinist,  Davis,  had 
taken  much  interest,  had  just  terminated  in  a 
decree  sustaining  the  patent,  rendered  by  Judge 
Nixon  in  the  Circuit  Court  for  the  District  of 
New  Jersey.  The  defendants  in  their  affidavit 
dated  June  24, 1874,  say;  "That  at  the  time  de- 
fendants procured  the  looms  referred  to  in  the 
affidavits  on  the  part  of  complainants  in  this 
suit,  and  used  thereon  tops  of  wire  boxes,  as 
cams,  to  disengage  the  latches  from  shoulders 
on  the  heads  of  the  wires,  they  did  not  know 
or  suppose  that  Wm.  Webster,  or  anyone  else 
except  themselves  and  E.  E.  Davis,  had  a  pa-  [597] 
tent  covering  any  part,  or  combination  of  parts, 
contained  in  said  looms.  *  *  *  The  Ster- 
ling loom,  the  No.  50  loom  and  the  three  other 
Bigelow  looms,  mentioned  in  the  affidavits  on 
the  part  of  the  complainants,  were  all  procured 
and  put  in  operation  with  the  tops  of  the  wire 
boxes,  as  cams  to  disengage  the  latches  from 
the  wire  heads,  a  long  time  prior  to  the  issuing 
of  the  Webster  patent,  on  which  this  suit  is 
brought,  and  before  defendants  knew  that  said 
Webster  had  applied  for  said  patent.  The  first 
that  said  defendants  knew  or  supposed  that 
there  was  anything  in  any  of  said  looms  cov- 
ered by  letters  patent  granted  .to  said  Webster 
was  during  the  progress  of  this  suit  against  the 
New  Brunswick  Carpet  Co.,  referred  to  in  said 
affidavits;  and  while  the  testimony  was  being 
taken  therein,  when  they  heard  that  a  claim  of 
that  kind  was  being  made,  and  on  further  inquiry 
were  informed  that  said  Webster  would  prob- 
ably sustain  his  right  to  the  combination  men- 
tioned in  the  fifth  claim  of  his  pa  tent,  on  which 
said  suit  was  pending,  and  that  the  use  of  the 
top  of  the  wire  box  as  a  cam  to  disengage  the 
latch  from  the  shoulders  of  the  wire  heads  was 
one  of  the  elements  or  parts  of  that  combina- 
tion. After  consulting  counsel  on  the  subject, 
they  concluded  that  to  avoid  any  question  of 
doubt  on  that  subject  they  would  have  all  their 
looms  which  contained  such  tops  to  the  wire 
boxes  altered  by  having  such  tops  entirely  re- 
moved, and  having  other  provision  made  for 
operating  the  wires.  They,  accordingly,  had 
such  alterations  made,  which  were  all  com- 
pleted by  the  middle  of  May,  1874,  since  which 
time  they  have  not  had  any  looms,  or  used  any 
looms,  employing  the  top  of  the  wire  box  as  u 
cam  to  disengage  a  latch  from  the  wire  head, 
or  for  opening  a  latch  to  disengage  from  a 
wire  head,  or  to  support  a  latch  away  from,  or 
out  of  contact  with,  the  wire  heads  in  its  jour- 
ney from  one  end  of  the  box  to  the  other,  or  to 
permit  a  latch  to  descend  and  catch  a  wire 
head  in  any  way,  or  for  any  other  purpose. 
That  they  have  not  since  the  time  of  said  alter- 
ations used,  in  any  loom  or  looms,  the  top  of  a 
wire  box  to  lift  or  support,  or  to  in  any  way  oi>- 
erate  or  participate  in  the  operation  of  a  latch, 
and  that  they  do  not  expect  to  use  any  such  top 
of  a  wire  box  hereafter,  but  intend  not  to  do  so. " 

The  fact  that  this  mode  of  resisting  the  charge 
of  infringement  is  now  abandoned,  furnishes  1 598] 
very  fair  presumptive  evidence  of  two  things: 
first,  that  the  substituted  device  for  operating 
the  latch  was  a  mere  equivalent  of  the  wire  box 
in  that  regard ;  and,  secondly,  that  the  construc- 
tion of  the  fifth  claim  on  which  they  now  take 
their  stand  could  not  have  been  a  very  obvious 
one. 
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That  construction  is,  that  the  third  element  in 
the  combination  of  the  fifth  claim  of  Webster's 
patent,  and  which  is  there  called  "  the  recipro- 
cating driving  slide,"  refers,  not  to  the  slide 
which  rides  upon  the  trough  or  wire  bar  and 
carries  the  latch  (which  they  do  use),  but  to  the 
slide  which  rides  upon  the  breast  beam  and  com- 
municates the  reciprocating  motion  to  the  other 
(which  they  do  not  use).  It  is  undoubtedly 
true,  that  in  the  body  of  the  specification,  where 
the  patentee  is  describing  the  joint  use  of  these 
slides,  he  does  designate  the  slide  on  the  breast 
beam  as  the  reciprocating  or  driving  slide,  and 
that  on  the  trough  as  the  withdraw  and  pushing 
slide.  But  it  is  apparent  that  both  of  these 
slides  are,  in  fact,  reciprocating  and  driving 
slides.  The  one  on  the  trough  has  a  reciprocat- 
ing motion  and  drives  the  wire  into  the  lay.  And 
when,  as  the  patent  points  out,  the  other  slide 
is  not  used,  that  is  to  say:  when  the  slide  on 
the  trough  is  directly  connected  with  the  motive 
power,  or  device,  which  gives  the  reciprocat- 
ing motion ,  it  takes  the  place  of  both .  The  spec- 
ification states  this  in  so  many  words.  It  says: 
"Fig.  4  represents  a  modification  of  the  in- 
vention. Tne  withdrawing  and  pushing  slide 
B1  in  this  case  becomes  the  driving  slide." 
Again ;  "Figure  7  represents  a  side  view  of  the 
driving  slide  B1,  its  pin  B*,  to  which  power  is 
applied,  and  the  withdrawing  and  transfer  latch 
C  and  pusher  C  attached  to  the  slide."  These 
figures  relate  to  that  form  of  the  invention  in 
which  the  slide  on  the  breast  beam  is  not  used. 

Now  if  we  examine  the  language  of  the  claim, 
it  seems  to  us  that  all  doubt  as  to  its  meaning 
is  removed.  It  reads  thus :  "  In  combination, 
the  lay  and  its  rigid  shuttle  box,  the  pivoted 
wire  trough,  the  reciprocating  driving  slide,  and 
the  latch  moving  thereon,  the  latter  being  operated 
by  the  wire  box,  etc."  Obviously  the  recipro- 
cating driving  slide  here  referred  to  is  that  slide 
on  which  the  latch  moves,  and  that  is  the  slide 
which  rides  on  the  trough,  and  which  is  the  only 
slide  used  in  one  modification  of  the  invention. 
It  can  hardly  be  supposed  that  the  patentee  in- 
tended to  make  the  other  slide,  which  he  showed 
could,  at  any  time,  be  dispensed  with,  an  indis- 
pensable element  in  his  claim.  It  would  have 
rendered  the  claim  a  practical  nullity.  The  im- 
portant thing  was  the  slide  which  rides  on  the 
trough. 

The  argument  of  the  defendants'  counsel  on 
this  subject  is  very  ingenious  and  plausible ;  but 
we  are  forced  to  the  conviction  that  the  slide  in- 
tended in  the  combination  is  that  which  is  in- 
dispensable to  the  operation  of  the  apparatus. 
And  this  must  have  been  the  conviction  of  the 
defendants  themselves,  as  well  as  of  their  coun- 
sel, when  they  made  the  affidavit  before  referred 
to. 

In  conclusion,  our  judgment  is,  that  Webster 
invented  the  combination  described  in  the  fifth 
claim  of  the  patent ;  that  the  invention  is. suffi- 
ciently described  in  the  specification  to  meet  the 
requirements  of  the  law ;  that  it  was  not  antici- 
pated by  any  prior  patent  or  invention  ;  that  it 
was  never  in  public  use  or  on  sale  for  more  than 
two  years  before  the  patent  was  applied  for;  and 
that  the  defendants  have  infringed  it. 

The  decree  of  the  Circuit  Court  must  be  reverted 
and  the  cause  remanded,  with  instruction*  to  en- 
ter a  decree  in  favor  of  the  complainants  and  to 
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take  such  further  proceedings  as  lam  and  justice 
may  require. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court, U.  B. 

Mr.  Justice  Bbvtchford  did  not  sit  in  this 
case,  and  took  no  part  in  its  decision. 

Cited-110  V.  8.,  208. 


CITY  OF  NEW  ORLEANS,  Appt.,  [GOO] 

JOHN  A.  MORRIS  et  al. 
(See  8.  C,  15  Otto,  flOO-OOL) 
Valid  statute — action  in  equity. 

1.  A  State  statute,  which  authorizes  a  city  to  sob 
Its  waterworks  (which  were  not  liable  to  judicial  sale 
for  debts  of  the  city)  for  stock  of  a  corporation,  and 
declares  that  such  stock  shall  not  be  liable  to  seiz- 
ure for  the  debts  of  the  city,  is  not  void  under  the 
C.  8.  Constitution,  aa  impairing  the  obligation  of 
existing  contracts  against  the  city. 

2.  The  city  may  maintain  an  action  in  equity  to 
prevent  the  sale  of  such  stock  on  execution  against 

[No.  284.] 

Argued  Apr%  18, 1882.     Decided  May  8,  188Z 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  case  is  stated  by  the  court. 
Messrs.  E.  Howard  MeCaUeb,  E.  H.  far- 
rar,  Samuel  P.  Blanc  and  Philip  Phillips,  for 
appellant 

Messrs.  John  H.  Kennard,  John  A.  Caap- 
belL  W.  W.  Howe.  Albert  Voorhies,  Jr. 
Hornor  A  Henry  B.  KcUy,  for  appellees. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  for 
the  District  of  Louisiana,  dismissing  appellant's 

bill. 

The  case  was  heard  on  a  plea  of  the  defend- 
ants, which  being  held  to  be  good,  the  bill  was 
dismissed. 

The  substance  of  the  bill  is,  that  the  defend- 
ants having  several  judgments  on  the  law  side 
of  the  circuit  court,  nad  caused  executions  is- 
sued on  these  judgments  to  be  levied  upon 
shares  of  the  stock  of  the  New  Orleans  Water- 
works Company,  and  the  marshal  had  adver- 
tised them  for  sale,  and  was  about  to  sell  them 
to  the  highest  bidder.  That  prior  to  March  81 , 
1877,  the  City  was  the  sole  and  absolute  owner 
of  the  waterworks  now  owned  and  held  by  the 
corporation  known  as  the  New  Orleans  Water- 
works Company.  That,  on  that  day  the  Legis- 
lature of  New  Orleans  enacted  a  law  creating 
that  corporation,  with  a  capital  of  $2,000,000. 
Of  this  sum  the  corporation,  as  soon  as  organ- 
ized, was  to  "Issue  to  the  City  of  New  Orleans 
stock  to  the  amount  of  $606,600,  full  paid  and 
not  subject  to  assessment,  and  in  addition  there- 
to one  similar  share  for  every  $100  of  water- 
works bonds  which  the  City  has  taken  up  here- 
tofore and  extinguished  by  payment,  exchange, 
or  otherwise;  and  that  the  residue  of  said  cap-  [601] 
ital  stock  shall  be  reserved  for  the  benefit  of  all 

Nora.— Laws  changing  exemption  from  execution: 
constitutionality  of.  See  note  to  Ounn  v.  Barry, « 
U.  8.,  XXL,  fl& 
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holders  of  waterworks  bonds,  to  the  extent  of 
the  amount  now  outstanding,  who  may  elect  to 
avail  themselves  of  the  provisions  of  this  Act." 

The  bonds  here  referred  to  were  those  issued 
by  the  City  while  sole  owner  of  the  waterworks, 
in  aid  of  their  construction  and  extension. 

The  7th  section  of  this  Act  reads  as  follows: 
"  Be  it  further  enacted,  ,That  the  stock  owned 
by  the  City  of  New  Orleans  in  said  waterworks 
company  shall  not  be  liable  to  seizure  for  the 
debts  of  said  City." 

It  was  under  this  statute  and  especially  un- 
der the  section  just  recited  that  the  City  invoked 
the  restraining  power  of  the  court  to  prevent 
the  sale  of  its  stock  in  the  company. 

To  this  bill  the  defendants  interposed  a  plea 
to  the  effect  that,  so  far  as  the  provision  of  the 
statute,  exempting  the  stock  of  the  City  in  the 
waterworks  company  from  sale  under  execu- 
tion, relates  to  their  Judgments,  it  is  void  by  the 
provisions  of  the  Constitution  of  Louisiana  and 
of  the  United  States,  which  forbid  the  enact- 
ment of  laws  impairing  the  obligation  of  con- 
tracts ;  and  in  their  plea  they  show  that  the 
obligations  on  which  their  judgments  were  ob- 
tained against  the  City  were  existing  contracts 
before  the  passage  of  the  Act  of  1877. 

As  we  have  already  said,  the  court  held  this 
plea  t|°°d'  refused  the  injunction  and  dismissed 

The  first  point  raised  in  argument  here  which 
requires  our  attention  is  that,  whether  the  court 
below  was  right  or  wrong  in  its  decision  of  the 
case  on  its  merits,  the  bill  must  still  be  dismissed 
for  want  of  equity,  on  the  ground  that  there  is 
ample  remedy  at  law  by  a  motion  to  the  court 
to  compel  the  marshal  to  release  his  levy  on  the 
stock,  because  not  liable  to  be  sold  on  the  exe- 
cution. 

It  will  be  observed  that  no  such  objection  was 
made  to  the  bill  in  the  court  below,  and  al- 
though one  of  the  defendants  filed  a  general  de- 
murrer to  the  bill  which  might  have  raised  it, 
he  afterwards  withdrew  his  demurrer  and  joined 
in  the  plea  on  which  the  case  was  decided. 

This  plea  was  a  defense  on  the  merits  of  the 
case,  and  was  to  be  held  good  or  bad  on  pre- 
T6021  c*se'y  tDe  same  principles,  whether  pleaded  to 
I  J  a  declaration  at  law  or  a  bill  in  chancery.  We 
should  under  such  circumstances  have  great 
hesitation  to  permit  the  party  who  had,  by 
tendering  this  issue, waived  the  question  of  the 
special  jurisdiction  of  the  court  in  equity,  to 
raise  that  point  for  the  first  time  in  this  court 
on  appeal. 

We  are  of  opinion,  however,  that  the  bill  does 
show  on  its  face  a  sufficient  ground  of  equitable 
jurisdiction  in  the  allegations  found  in  the  bill 
sustained  by  the  provisions  of  the  statute,  which 
creates  a  trust  in  favor  of  the  holders  of  the  old 
waterworks  bonds  of  the  City,  and  of  other 
creditors  of  the  City,  which  is  not  shown  in  any 
way  to  have  been  released  or  discharged. 

Notwithstanding,  therefore,  the  opinion  of 
this  court  in  the  case  of  Van  Norden  v.  Morton, 
00  U.  8.,  878  [XXV.,  468],  that  in  ordinary 
case  of  a  wrongful  levy  of  an  execution  on  prop- 
erty not  subject  to  be  seized  under  it,  the  prop- 
er remedy  is  by  motion  to  the  court  to  have  the 
levy  discharged,  we  think  there  is  in  this  bill 
other  sufficient  grounds  for  the  equitable  juris- 
diction of  the  court. 

The  question  to  be  decided  on  the  merits  is, 
8ee-15  Otto. 


shortly,  this :  is  a  statute  of  a  State  Legisla- 
ture which,  in  the  Act  authorizing  a  city  to  con- 
vert its  ownership  of  a  large  and  valuable  prop- 
erty, held  for  the  use  of  the  public,  such  as  this, 
into  the  shares  of  a  joint  stock  corporation,  de- 
clares that  these  shares  shall  be  exempt  from  ju- 
dicial sale  for  the  debts  of  the  city,  an  impair- 
ment of  the  obligation  of  existing  contracts 
within  the  meaning  of  the  Constitution? 

The  learned  counsel,  in  the  oral  argument 
and  in  the  brief,  substantially  concedes  that  the 
waterworks  themselves,  in  the  hands  of  the  City, 
were  not  liable  to  be  sold  for  the  debts  of  the 
City.  And  if  no  such  concession  were  made, 
we  think  it  quite  clear  that  these  works  were  of 
a  character  which,  like  the  wharves  owned  by 
the  City,  of  such  public  utility  and  necessity, 
that  they  were  held  in  trust  for  the  use  of  the 
citizens.  In  this  respect  they  were  the  same  as 
public  parks  and  buildings,  and  were  not  liable 
to  sale  under  execution  for  ordinary  debts  against 
the  City. 

There  is  nothing  in  the  nature  of  this  legisla- 
tion which  directly  impairs  the  obligation  of  the 
City's  contract  with  the  appellees.  The  courts 
recognized  the  binding  force  of  those  contracts 
by  rendering  judgments  against  the  City  after 
the  passage  of  the  Act  complained  of,  just  as  [603 J 
they  would  before,  and  there  is  no  pretense  but 
that  the  moral  or  legal  obligation  of  the  City  to 
pay  those  judgments  remains  undiminished. 

The  force  of  the  argument  for  holding  the 
statute  void,  rests  on  certain  decisions  of  this  and 
other  courts  in  regard  to  laws  which  attempted 
to  exempt  from  the  liability  to  seizure  under  ex- 
ecution property  which,  at  the  time  the  contract 
was  made,  was  by  law  so  liable  to  be  seized  and 
sold  in  enforcement  of  the  contract.  The  cases 
of  most  importance  so  relied  on  are:  Green  v. 
Biddle,  8  Wheat. ,  1 ;  Bronton  v.  Kirme,  1  How. , 
811;  MeOraeken  v.  Haytoard,  2  How.,  608. 

But  these  cases  do  not  go  so  far  as  the  argu- 
ment in  this  case  requires.  Indeed,  they  fall  far 
short  of  it.  They  simply  hold  that  an  Act  of 
the  Legislature,  passed  after  a  contract  is  made, 
which  withdraws  property  then  liable  to  be 
seized  and  sold,  in  enforcement  of  that  contract, 
from  the  power  of  the  courts  to  seize  and  sell 
it,  impairs  the  obligation  of  the  contract.  But 
it  has  never  been  held,  so  far  as  we  are  advised, 
that  a  statute  dealing  with  property  not  subject 
to  sale  for  enforcement  of  the  contract,  cannot, 
in  providing  for  a  change  of  the  form  of  the 
title  by  which  the  debtor  holds  it,  continue  the 
exemption  from  forced  sale  of  that  which  rep- 
resents in  the  hands  of  the  same  owner  the  prop- 
erty so  exempt.   That  is  the  case  before  vs. 

The  waterworks  were  not  liable  to  execution 
for  judgments  against  the  City.  The  Legisla- 
ture intended  to  change  the  form  of  the  City's 
ownership  of  that  property  into  that  of  shares 
of  the  capital  stock  of  a  company,  of  which  it 
was  at  first  to  be  sole  owner.  These  shares  rep- 
resented the  waterworks  of  the  City.  They 
represented  nothing  else.  The  City  owned  the 
shares,  and  the  Legislature  continued  in  this 
property,  in  the  hands  of  the  City  as  shares  of 
stock,  the  same  exemption  which  belonged  to 
the  property  represented  by  these  shares.  In 
doing  this  no  right  of  the  creditors,  at  the  time 
they  made  their  contract  or  the  passage  of  the 
Act,  was  impaired.  No  property  to  which  they 
then  had  a  right  to  look  for  payment  of  their 
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debt,  or  as  a  means  of  enforcing  their  contract, 
has  been  withdrawn  from  the  force  of  its  obli- 
gation. They  are  placed  by  this  law  in  no 
worse  condition  than  they  were  before. 

They  were  not  obstructed  or  impaired  in  the 
exercise  of  any  remedy  which  they  had  when 
[604]  the  contract  was  made.  Nothing  subject  to 
their  debt— not  by  way  of  lien,  for  such  debts 
created  no  lien— but  subject  to  execution  after 
it  might  be  issued,  was  withdrawn  from  that 
subjection.  The  shares  were  evidence  of  title 
in  property  which  had  never  been  liable  to  exe- 
cution, and  the  statute  continued  this  exemp- 
tion in  the  ownership  of  these  shares  so  long  as 
it  remained  in  the  City. 

But  it  is  said  that  a  creditor  has,  by  his  con- 
tract, the  same  right  to  enforce  its  performance 
out  of  property  acquired  after  his  debt  is  created 
as  he  bad  against  that  which  the  debtor  owned 
when  the  contract  was  made.  In  a  general  sense 
there  can  be  no  doubt  of  the  truth  of  this  prop- 
osition But  there  are  two  answers  to  it  in  the 
present  case    In  the  first  place,  the  property  in 

?|uestion  is  not  other  and  different  property 
rom  that  held  and  owned  by  the  City  at  the 
time  of  the  contract,  and  which  was  then  ex- 
empt from  execution.  It  has  only  changed  the 
form  and  evidence  of  ownership.  The  shares 
represent  in  the  hands  of  the  City  the  same  in- 
terest which  it  had  before  in  the  waterworks. 

In  the  next  place,  the  City  was  not  situated 
as  regards  this  property,  as  a  private  person 
would  be  in  the  purchase  and  acquisition  of  or- 
dinary property.  The  City  could  not  have  sold 
this  property  as  the  law  stood.  It  could  not 
have  put  it  into  a  joint  stock  company  without 
the  aid  of  a  new  law.  The  Legislature,  in  au- 
thorizing the  change  in  the  form  of  the  owner- 
ship of  the  waterworks,  could,  since  it  injured 
nobody  and  invaded  no  one's  rights,  say,  as  to 
the  City,  whether  it  be  called  new  property  or 
not,  that  such  ownership  should  continue  ex- 
empt from  execution. 

As  the  City  was  using  no  means  in  acquiring 
this  stock  which  could  have  been  appropriated 
under  any  circumstances  to  the  payment  of  the 
debts  of  appellees,  the  Legislature  impaired  no 
obligation  of  the  City  in  declaring  the  stock 
thus  acquired  exempt  from  liability  for  debts. 

We  are  of  opinion,  therefore,  that  the  plea  of 
defendants  was  bad;  and  the  decree  of  the  Cir- 
cuit Court  it,  therefore,  reverted,  with  directions 
to  overrule  the  plea,  and  for  tuch  further  proceed- 
ingt  at  are  not  ineontittent  with  (hit  opinion. 
True  copy.  Test. 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TJ.S. 


[605 1  JOSEPH  H.  OGLESBY  et  al. ,  Plfft.  in  Err. , 

t?. 

HENRY  Y.  ATT  RILL. 
(See  8.  C,  15  Otto,  006-611.) 
Acts  of  corporation — compromise. 

1.  Courts  will  not  examine  into  the  affairs  of 
a  corporation  to  determine  the  expediency  of  its 


action  or  tbe  motives  for  it,  when  tae  action  itself  is 
lawful. 

2.  A  compromise  has  the  effect  of  a  judgment  in  a 
settlement  of  claims.  It  may,  indeed,  by  a  direct 
proceeding  instituted  for  that  purpose,  be  rescinded 
for  fraud,  but  it  cannot,  any  more  than  any  other 
judgment,  be  attacked  collaterally. 

[No.  209.] 

Argued  Apr.  28,  1882.     Decided  May  8,  1882. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
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Statement  of  the  case  by  Mr.  Justice  Field : 
The  petition  of  the  plaintiff  alleges  that  he 
had  become  the  sole  owner  of  all  the  capital 
stock  of  the  Crescent  City  Gas-Light  Company, 
a  corporation  created  by  an  Act  of  the  Legisla- 
ture of  Louisiana,  approved  April  20,  1870 ; 
that  the  stock  was  divided  into  30,000  shares.of 
$100  each;  that,  in  March,  1875,  he  entered  in- 
to negotiations  with  the  New  Orleans  Gas  Com- 
pany, another  corporation  created  under  the 
laws  of  that  State,  for  an  amalgamation  of  the 
two  companies,  pursuant  to  an  Act  of  the  Leg- 
islature of  the  previous  year;  that  the  negotia- 
tions resulted  in  an  agreement  for  amalgamation 
between  the  two  companies  through  their  re- 
sponsible boards  of  directors  ;  that  the  agree- 
ment was  ratified  by  the  requisite  number  of 
stockholders  on  the  9th  of  April  following;  that 
on  the  ensuing  day  the  agreement  was  deposited 
with  the  Secretary  of  State,  as  required  by  law; 
that,  under  the  agreement,  the  consolidated 
company  retained  the  name  of  the  New  Orleans 
Gas-Light  Company,  and  its  full  paid  stock  was 
divided  into  87,500  shares,  of  $100  each,  of 
which  12,500  shares  were  allotted  to  the  plaint- 
iff as  owner  of  all  the  stock  of  the  Crescent  City 
Gas-Light  Company,  and  tbe  residue,  25,000 
shares,  were  allotted  to  the  owners  of  the  stock 
of  the  original  New  Orleans  Gas-Light  Com- 
pany. 

The  petition  further  alleges  that  on  the  10th 
of  April,  1875,  about  the  time  of  the  consum- 
mation of  the  agreement  of  consolidation,  the 
defendants,  Oglesby  and  Cassard,  the  former 
representing  himself  as  entitled  to  8,550  shares, 
and  the  latter  to  1,150  shares,  of  the  stock  of 
the  Crescent  City  Gas-Light  Company,  united 
with  one  Hernandez  in  a  letter  addressed  to  the 
President  of  the  New  Orleans  Gas-Light  Com- 
pany, which  was  as  follows : 

"New  Orleans,  April  10th,  1875. 
James  Jackson,  President  Oat  Company. 

By  the  newspapers  we  noticed  that  you  are 
about  to  make  an  adjustment  of  your  contest 
with  the  Crescent  City  Gas  Company.  We,  the 
undersigned,  hereby  notify  you  that,  at  the  com- 
mencement of  the  litigation  with  your  company, 
we  were  the  owners  of  the  shares  in  the  Crescent 
City  Gas  Company  attached  to  our  undersigned 
names;  that  we  were  defrauded  of  said  stock  by 
the  fraud  and  machinations  of  the  officers  of 
said  company;  and  that  we  intend  to  prosecute 
our  claim  to  the  same,  and  hereby  notify  you 
that  any  compromise  or  adjustment  you  may 
make  with  the  said  Crescent  City  Gas  Company 
will  be  subject  to  our  rights,  to  the  extent  above 


Hem.— Compromise  of  a  disputed  claim  binding; 
payment  of  less  sum  for  greater. 

When  the  claim  settled  is  not  a  money  demand,  or 
if  so,  is  unliquidated,  or,  if  liquidated,  is  doubtful 
in  fact  or  in  law,  any  sum,  no  matter  how  small, 
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given  and  received  in  satisfaction  of  the  demand, 
will  extinguish  it.  Warren  v.  Skinner,  SO  Conn.,  660: 
Pierce  v.  Pierce,  26  Barb.,  248;  Brooks  v.  Moore,  07 
Barb.. 893:  McDantetev.  Lapham21  Vt.,222:  MoOaU 
v.  Nave,  52  Miss.,  494 ;  Donohue  v.  Woodbury,  0  Cush^ 
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stated,  and  that  legal  proceedings  will  be  insti- 
tuted to  enforce  our  said  rights. 

J.  H.  Oglesby,  8,650  shares. 

Jules  Cassard,  1 ,160  do. 

J.  Hernandez,  400  do." 
The  petition  avers  that  this  letter  was  written 
with  the  malicious  intent  to  embarrass  the  plaint- 
iff in  the  exercise  of  his  rights  under  the  agree- 
ment to  consolidate;  that  the  claim  made  was 
groundless;  that,  on  the  7th  of  April,  1878,  the 
directors  of  the  Crescent  City  Gas  Light  Com- 
pany had  levied  an  assessment  on  the  stock  of 
the  Company  of  one  and  one  half  per  cent;  and, 
under  it,  the  defendant,  Oglesby  was  bound  to 
pay  $6,075,  as  owner  of  4,050  shares,  and  the 
defendant  Cassard  was  bound  to  pay  $1,725,  as 
owner  of  1,150  shares;  that  they  refused  to  pay 
this  assessment,  and  on  the  6th  of  May,  1878, 
instituted  suit  in  conjunction  with  other  share- 
holders to  enjoin  the  directors  from  proceeding 
to  enforce  its  payment,  and  set  up  as  grounds 
therefor  "frauds  and  machinations  of  the  offi- 
cers of  the  said  company;"  that,  on  the  14th  of 
that  month,  the  company  brought  suits  against 
Oglesby  and  Cassard  to  enforce  payment  of  the 
assessment ;  and  that,  on  the  following  day, 
May  15,  Cassard  transferred  his  shares  to  one 
Phfpps,  and  on  the.  22d  of  the  month  Oglesby 
transferred  to  him  8,550  shares  of  his  stock  and 
disposed  of  the  residue  to  other  parties ;  that 
these  transfers  were  made  in  settlement  and 
compromise  of  the  rights  of  the  respective  par- 
ties, in  pursuance  of  which  an  indorsement  was 
made  on  them  to  the  effect  that  the  company 
assented  thereto,  although  only  fifty  cents  per 
[607]  share  had  been  paid,  and  released  Oglesby  and 
Cassard  from  all  past,  present  and  future  assess- 
ments thereon;  and  that,  thereupon,  the  respect- 
ive suits  were  dismissed,  those  by  the  company 
against  Cassard  and  Oglesby,  and  the  one  by 
them  against  the  company. 

The  petition  further  avers4  that  the  notifica- 
tion above  mentioned  has  operated  to  impair 


the  absolute  control  of  the  plaintiff  of  a  large 
amount  of  stock  in  the  consolidated  company; 
and  that  the  claim  set  up  by  the  defendants 
throws  a  cloud  over  the  title  of  a  large  portion 
of  the  shares  allotted  to  him,  and,  from  the  na- 
ture of  the  claim,  causes  a  confusion  which  im- 
pairs and  depreciates  the  value  of  the  entire 
number  of  his  shares  to  his  damage  of  $200,000. 
He,  therefore,  prays  that  the  defendants  may 
be  severally  cited,  and  after  due  proceedings, 
be  condemned  in  soiido  to  pay  to  him  that  sum, 
with  interest  and  costs. 

The  petition  was  filed  in  the  Fourth  District 
Court  of  the  Parish  of  Orleans,  of  Louisiana, 
but,  on  application  of  the  defendants,  was  re- 
moved to  the  Circuit  Court  of  the  United 
States.  They  then  filed  an  answer,  and  a  peti- 
tion in  reconvention,  making  what  is  termed  a 
recon  vent  ion  al  demand  or  counter  claim.  The 
substance  of  this  petition  is,  that  the  assess- 
ment levied  upon  the  stock  of  the  Crescent  City 
Gas-Light  Company  was  unnecessary;  that  the 
directors  of  the  company  had  made  no  arrange 
ment  to  purchase  property  or  to  build  gas 
works,  or  to  lay  pipes  for  gas,  and  had  no  seri- 
ous design  of  doing  so;  that  the  charter  of  the 
New  Orleans  Gas-Light  Company  of  1885  con- 
tained a  provision  authorizing  a  sale  of  its  gas 
works  to  the  City  of  New  Orleans;  and  that  the 
defendants  and  other  corporators  of  the  Cres- 
cent City  Gas-Light  Company  "Had  in  contem- 
plation an  arrangement  so  beneficial  to  the  City 
of  New  Orleans  that  they  had  no  doubt  they 
would  be  able  to  buy  from  it  the  pipes,  gas 
works  and  other  property"  which  it  might  thus 
acquire,  and  that  it  was  the  design  and  object 
of  the  corporators  to  wait  "until  time  should 
develop  whether  they  could  purchase  from  the 
City  oi  New  Orleans  or  should  be  compelled  to 
build  for  themselves  ;"  that  the  directors  were 
put  into  office  through  the  influence  of  the 
plaintiff,  and  were  completely  under  bis  con- 
trol; that  the  assessment  levied  was  instigated  [608  J 


148;  U.  8.  v.  Child,  TO  U.  8.,  XX.,  880;  Ogborn  v. 
Hoffman,  62  Ind.,  489. 

A  compromise  of  a  civil  process,  or  of  aprivate 
injury.  Is  binding.  Stonington  v.  Powers.  37  Conn., 
439 ;  PflJdngton  v.  Green,  2  Boe.  &  P. .  151. 

An  agreement  by  a  debtor  transferring  certain 
specific  property  for  the  use  of  his  creditors,  signed 
by  the  creditors,  whereby  they  accept  the  property 
in  full  of  their  demands,  is  a  valid  discharge  of  such 
demands.  Murray  v. 8now,87 Iowa, 410 ;  Bartlett v. 
Rogers.  3  8a  wy.  C.  C.  62;  Therasson  v.  Peterson,  4 
Abb.  Ct  App.  Dec.,  296 :  S.  C,  2  Keyes,  686 ;  McCrea- 
ry  v.MoCreary,5Gill&J.,14Y. 

A  written  agreement  between  a  firm  and  its  cred- 
itors, to  receive  a  certain  per  cent  of  their  claims  in 
l  ull,  is  valid,  although  not  under  seal.  Pierce  v. 
Jones,  8  8.  C,  278  ;  8.  C,  28  Am.  Hep.,  288. 

A  judgment  confessed  by  one  member  of  a  firm 
1  or  a  firm  debt  is  a  satisfaction.  Frisble  v.  Larned, 
:il  Wend.,  480;  Bckford  v.  DeKay,  26  Wend.,  29. 

A  mutual  agreement  to  discontinue  cross  actions 
of  false  imprisonment  is  a  good  accord  and  satisfac- 
tion. Foster  v.  Trull,  12  Johns.,  466. 

The  compromise  of  doubtful  claims  is  a  good  con- 
-  ideration  to  support  a  contract.  Fisher  v.  May,  2 
IHbb,  448;  S.  C,  5  Am.  Dec.,  626;  Chahoon  v.  Hol- 
lenback,  16  8erg.  ft  R.,  425;  8.  C.  16  Am.  Dec.,  5K7; 
Mapleton  v.  Stapletou,  1  Atk.,  10;  Pelrce  v.  N.  O. 
Hufidtng  Co.,  9  La.,  397 ;  8.  C,  29  Am.  Dec.,  448 ;  Weed 
v.  Terry,  2  Dong.  (Mich.),  344 ;  &  C,  45  Am.  Dec..  257 ; 
Van  Dyke  v.  Davis,  2  Mich.,  144 :  Buchoz  v.  Walker, 
10  Mich.,  224 ;  Barlow  v.  Ocean  Ins.  Co.,  4  Met,  270; 
1'itkln  v.  Noyes,  48  N.  H.,  294  ;  8.  C,  2  Am.  Rep.,  218 : 
I  Pars.  Oont,  364;  Chitty,  Coot.,  sec.  42  endnote  1 ; 
Longrtdge  v.  Dowllle,  5B.  &  Aid.,  117;  Crowther  v. 
Farrer,  16  A.  ft  E.  (N.  8.),  677;  Fleming  v.  Ramsay, 
48  Pa.  St.  262 ;  Tuttle  v.  Tuttle,  12  Met,  551 ;  Parker 
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v.  Way,  15  N.  H.,  45;  Burn  ham  v.  Dunn,  86  N.  H., 
660:  Gates  v.  Shatta,  7  Mich.,  127 ;  Crana  v.  Hunter, 
28  N.  Y.,  389. 

The  compromise  of  a  doubtful  claim  will  not  be 
set  aside,  except  for  fraud,  concealment  or  imposi- 
tion. Mill8V.Lee,6T.B.Mon..91;8.C.,17Am.Dec., 
118 ;  Allis  v.  Billings,  2  Cush.,  26. 

Compromise  of  a  doubtful  right  without  such  de- 
ceit as  would  vitiate  any  other  contract  is  binding, 
although  parties  are  ignorant  of  their  rights.  Hoge 
v.  Hoge,  I  Watts.  168:  8.  C,  26  Am.  Dec.,  62;  Trigg 
v.  Read,  6  Humph.,  629 ;  8.  C.,  42  Am.  Dec,  447. 

Compromises,  settling  family  disputes  and  putting 
an  end  to  litigation  of  doubtful  rights,  are  upheld. 
Farnsworth  v.  Dinsmore,  2  Swan,  42;  Reynolds  v. 
Brandon,  3  Heisk.,  606;  Trigg  v.  Read,  6  Humph., 
443:8.C.,  42  Am.  Dec.,  444. 

Where  a  party  is  bound  to  pay  a  certain  sum,  there 
is  no  consideration,  in  contemplation  of  law.  for  a 

{remise  that  a  less  sum  shall  be  received  in  satJsfac- 
lon.  Obendorf  v.  Un.  Bk.  of  Bait,  81  Md.,  126;  8. 
C.j  1  Am.  Rep.,  31;  Perkins  v.  Lockwood,  100  Mass., 
249:  8.  C,  1  Am.  Rep.,  103;  Harriman  v.  Harriman, 
12  Gray.  341 ;  Lincoln  v.  Baasett  28  Pick.,  164 :  Geiser 
v.  Kerehner,  4  Gill  *  J.,  805;  Wilkinson  v.  Byers,  1 
A.  ft  E,  108 ;  Fitch  v.  Sutton,  6  East  280;  Cotton  v. 
Godwin,  7  Mees.  ft  W.,  147;  Bunge  v.  Koop,  48  N.  Y., 
225 ;  S.  C,  8  Am.  Rep.,  646 ;  Pinnel's  Case,  5  Rep.,  117 ; 
Cumber  v.  Wane,  Sir.,  426;  Down  v.  Hatcher,  10  A. 
ft  E.,  J21 :  Watkinson  v.  Lnglesby,  6  Johns.,  886 ;  Ded- 
erlnk  v.  Leman,  9  Johns.,  888:  Seymour  v.  Mlnturn, 
17  Johns.,  169;  Robbing  v.  Alexander,  11  How.  Pr., 
100 ;  Ryan  v.  Ward,  48N.  Y.,204:  Wheeler  v.  Wheeler, 
11  Vt,60:  Bailey  v.  Day,  »  Me.,  88;  Hinckley  v. 
Arey,  27  Me.,  862 ;  see,  also,  note  to  Clarke  v.  White, 
84  u!  8.  (12  Pet),  178. 
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by  him  to  induce  the  stockholders  to  part  with 
their  stock,  and  to  enable  him  to  purchase  it 
for  a  mere  nominal  sum;  that  the  plaintiff  and 
the  directors  confederated  together  to  make  the 
assessment  to  carry  out  this  scheme,  although 
they  agreed  among  themselves  that  no  assess- 
ment of  their  stock  should  be  made ;  and  that 
they  used  the  process  of  the  courts  to  compel 
the  defendants  to  submit  to  their  arbitrary  and 
unnecessary  exactions. 

The  defendants  admit  that  «"j:ita  were  brought 
against  them  to  enforce  tin,  payment  of  the  as- 
sessment levied  on  the  shares  held  by  them, and 
that  they  made  the  compromise  stated  in  the  pe- 
tition ;  but  allege  that,  inasmuch  as  the  assess- 
ment levied  and  others  threatened  involved 
the  payment  of  enormous  sums,  and  inasmuch 
as  they  had  reason  to  believe  that  neither  of 
them  would  derive  any  benefit  therefrom,  they 
were  compelled  to  make  the  compromise  to 
prevent  their  ruin  ;  and  that  the  agreement  to 
surrender  their  stock  in  consideration  of  being 
released  from  liability  for  the  assessment,  and 
the  dismissal  of  the  suits  against  them,  were 
made  in  ignorance  of  the  fact  that  Phipps,  to 
whom  they  transferred  their  stock, was  an  agent 
of  the  plaintiff  to  combine  with  the  other  di- 
rectors to  compel  the  stockholders  to  sacrifice 
their  stock;  and  that  they  did  not  know  at  the 
time,  nor  until  within  six  months  past,  of  the 
conspiracy  between  the  plaintiff  and  the  other 
directors  as  above  charged,  and  but  for  "said  er- 
ror of  fact,"  they  would  have  defended  the  suits 
brought  against  them,  and  would  not  have  sur- 
rendered their  stock;  and  that  they  have  ascer- 
tained within  six  months  that  the  plaintiff  and 
other  capitalists  at  the  North  had  furnished 
Phipps  and  others  with  the  means  to  buy  up  the 
stock  so  soon  as  it  could  be  forced  on  the  mar- 
ket by  the  proceedings  of  the  directors. 

The  defendants  then  allege  that  each  share  of 
the  Crescent  City  Gas-Light  Company  is  worth 
not  less  than  $100;  that  they  are  severally  enti- 
tled to  the  stock  which  they  respectively  owned 
as  mentioned;  that  they  were  illegally  and  cun- 
ningly deprived  of  it  by  the  plaintiff,  who  has 
converted  it  to  his  own  use ;  and  that  he  is  ac- 
countable to  each  of  them  for  its  value,  namely, 
[6091  to  the  defendant  Oglesby  for  $855,000,  and  to 
the  defendant  Cassard  for  $115,000;  and  to  pay 
said  amounts  they  pray  that  he  may  be  con- 
demned. 

To  this  reconventional  demand  the  plaintiff 
excepted,  on  the  ground  that  it  was  prescribed 
by  one  year,  and  also  on  the  ground  that  it  dis- 
closed no  cause  of  action  against  the  plaintiff. 
The  court  overruled  the  exceptions,  and  the 
case  was  tried  by  a  jury,  who  found  against  the 
claim  of  the  plaintiff  and  that  the  reconvention- 
al demand  should  be  dismissed.  The  case  comes 
here  on  a  writ  of  error  taken  by  the  defend- 
ants. The  plaintiff  abides  by  the  judgment  en- 
tered on  the  verdict. 
Meurt.  Richard  OeOny,  Charles  B.  Sin- 
gleton, Richard  H.  Browne  and  Henry  B. 
Kelly,  forplaintiff  in  error. 

Main.  ThomuJ.  Semmes,  S.  T.  Wal- 
lia  and  C.  Oibton,  for  defendant  in  error. 

Mr.  Jutlice  Field  delivered  the  opinion  of 
the  court: 

We  do  not  deem  it  necessary  to  consider  the 
rulings  of  the  court  upon  the  admission  of  evi- 
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dence,  nor  the  instructions  given  to  the 
nor  those  refused.  The  affirmance  of  the  j 
ment  may  be  rested  on  the  compromise  made 
between  the  defendants— the  petitioners  in  re- 
convention— and  the  company,  assuming  that 
in  its  absence  the  petition  in  reconvention  dis- 
closes a  cause  of  action  against  the  plaintiff  be- 
low. They  allege  that  a  fraud  was  practiced  on 
them  by  the  directors  of  the  company  at  his  in- 
stigation; that  he  joined  in  a  conspiracy  to  get 
possession  of  their  stock  at  a  nominal  price;  and 
that,  in  order  to  carry  out  this  scheme,  an  as- 
sessment was  levied  which  was  unnecessary  for 
any  immediate  purpose  of  the  company,  and 
that  others  were  threatened.  But  they  do  not 
allege  that  the  assessment  was  in  excess  of  the 
powers  of  the  directors,  nor  that  it  would  have 
been  unnecessary  if  the  company  had  intended 
at  the  time  to  purchase  or  build  gas  works  re- 
quired for  its  business,  or  to  raise  money  for 
other  corporate  purposes;  but  that  under  the 
circumstances  then  existing  it  would  have  been 
good  policy  to  wait  for  future  proceedings  on 
the  part  of  the  City  of  New  Orleans.  As  to  the 
wisdom  of  an  assessment,  or  its  necessity  at 
the  time,  or  the  motives  which  prompt  it,  the 
courts  will  not  inquire,  if  it  be  within  the  legit- 
imate authority  of  the  directors  to  levy  it.  and 
the  objects  for  which  the  company  was  incor- 
porated would  justify  the  expenditure  of  the 
money  to  be  raised.  They  will  not  «ntmW 
into  the  affairs  of  a  corporation  to  determine 
the  expediency  of  its  action,  or  the  motives  for 
it,  when  the  action  itself  is  lawful.  Bailey  v. 
B.  Co.,  12  Beav.,  489. 

The  supposed  fraudulent  intentions  of  the  of- 
ficers in  levying  the  assessment  which  are  now 
alleged  as  grounds  for  treating  it  as  invalid  were 
urged  by  the  defendants  as  reasons  for  enjoin- 
ing its  enforcement  in  the  suit  they  instituted; 
and  any  claims  arising  from  that  cause  were 
covered  by  the  compromise  admitted  in  the 
pleadings.  A  compromise,  by  the  Code  of 
Louisiana,  is  defined  to  be  "An  agreement  be- 
tween two  or  more  persons,  who  for  promoting; 
or  putting  an  end  to  a  law  suit,  adjust  their 
differences  by  mutual  consent,  in  the  manner 
which  they  agree  on,  and  which  any  one  of 
them  prefers  to  the  hope  of  gaining  balanced  by 
the  danger  of  losing,  (art  8071);  and  has,  be- 
tween the  interested  parties,  a  force  equal  to  the 
authority  of  a  thing  adjudged.  It  cannot  be 
attacked  on  account  of  any  error  in  law  or  any 
lesion.    Art.  8075. 

The  suits  between  the  defendants  and  the 
Crescent  City  Company  involved  the  validity 
of  the  assessment  which  they,  on  account  "  of 
frauds  and  machinations  of  the  officers,"  sought 
to  enjoin,  whilst  the  company  sought  to  enforce 
its  payment.  The  compromise  concluded  em- 
braced the  dismissal  of  the  several  suits— of 
those  brought  against  the  defendants,  and  the 
one  brought  by  them  against  the  company — 
the  transfer  of  their  stock  and  their  release 
from  present  and  future  assessments  thereon. 
There  is  no  averment  that  it  was  induced  by 
any  false  representations  of  the  plaintiff  or  of 
the  directors;  or  that  the  assessment  was  not  a 
genuine  one;  or  that  the  agreement  of  the  di- 
rectors that  no  assessment  should  be  levied  on 
their  stock  was  carried  into  effect;  or  that  there 
was  any  concealment  of  the  affairs  of  the  com- 
pany; and  of  the  value  of  the  stock  the  defend- 
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ants  were  as  competent  to  judge  as  any  others 
In  the  market.    Their  ignorance  that  its  pur- 
chase by  Phipps  was  made  for  the  plaintiff  does 
r6111  not,  in  any  respect,  affect  the  character  of  the 
i       J  transaction.   It  was  of  no  moment  to  them 
who  became  the  purchaser,  nor  did  they  so  re- 
gard it,  for  the  transfers  of  their  stock  were 
made  in  blank.  The  compromise  stands,  there- 
fore, as  a  judgment,  making  a  settlement  of  the 
very  matters  now  set  up  as  grounds  of  com- 
plaint in  the  petition  in  reconvention,  that  is, 
"the  frauds  and  machinations  of  the  officers  of 
the  company"  in  levying  the  assessment  It 
settled  all  claims  arising  from  the  assessment, 
and  the  alleged  fraudulent  purposes  of  the  offi- 
cers in  connection  with  it.   Though  made  di- 
rectly between  the  company  and  the  defendants, 
it  protects  from  further  suit  those  who  advised 
equally  with  those  who  levied  the  assessment ; 
participants  in  whatever  wrong  was  commit- 
ted, if  any  there  were,  as  well  as  principals;  abet- 
tors as  well  as  doers  of  it.   No  allegations  of 
fraud,  in  addition  to  those  made  at  the  settle- 
ment, can  prevent  the  compromise  from  having 
effect  as  a  judgment  thereon.   It  may,  indeed^ 
by  a  direct  proceeding  instituted  for  that  pur- 
pose, be  rescinded  for  fraud,  but  it  cannot,  any 
more  than  any  other  judgment,  be  attacked 
collaterally.    Adle v.  Prudhomme,  16 La  Ann,, 
848.  _  In  the  face  of  the  compromise,  the  recon- 
ventional  demand  cannot  be  sustained. 
Judgment  afP.rmed. 
True  copy.  Test  . 

James  H.  MoKenney,  Clerk,  8up.  Court,  TJ.  8. 


[614]  L.  M.  LINCOLN,  LIVINGSTON  CKOU8E 
and  ISAAC  CROUSE,  Heirs  at  Law  of  W. 
W.  Chouse,  Deceased,  et  ax.,  Plfft.  in 
Brr., 

v. 

IRAQ  FRENCH. 
(See  8.  C.  15  Otto,  814-818.) 
Sttate  of  trustee— prceumpUons — right  of  po*- 
aesrion.  « 

1  TO»en  the  purpose  to  answered  for  which  the 
*j»al  estate  is  conveyed  tc  a  trustee,  the  presump- 
tion of  a  reconveyance  by  him  is  not  a  conclusive 
one,  butta  open,  upon  a  trial,  to  rebuttal. 

/.  Presumptions  are  indulged  to  supply  the  place 
of  facts .  they  are  never  allowed  against  ascer- 
tained and  established  facta. 

8.  Where  thetruateee never  reconvened  the  prem- 
.  or  any  part  thereof  to  the  plaintiff,  the  UUe  re- 
mains In  thorn,  and  with  It  the  right  of  possession! 
[No.  286.1 

Argued  Apr.  s,  4  1889.      Decided  May 8, 1889. 

FT  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

Statement  of  the  case  byMr.  Justice  Raid: 
This  was  an  action  for  the  possession  of  a 
tract  of  land  containing  820  acres,  situated  in 
the  Town  of  Sutter,  County  of  Sacramento 
and  State  of  California  The  complaint  is  in 
the  usual  form  for  the  recovery  of  land  under 
the  system  of  procedure  which  obtains  in 
California.  As  originally  filed  in  November, 
1886  it  embraced  thirty-one  defendants;  but  by 
amendments  to  the  pleadings  and  other  causes 
the  number  has  since  been  reduced  to  seven. 
Various  defenses  were  set  up  by  them, which  it 
is  not  necessary  to  state  to  understand  the  ques- 
8ee  16  Otto. 


tions  to  be  considered.  It  is  enough  to  lay  that 
they  were  sufficient  to  put  in  issue  the  title  of 
the  plaintiff  and  his  right  of  possession. 

The  case  was  first  tried  in  1867,  before  a  jury, 
by  whom  a  general  verdict  was  rendered  for  the 
defendants,  upon  which  judgment  was  entered 
in  their  favor.  The  question  on  the  trial,  upon 
which  the  case  turned,  related  to  the  validity 
of  a  deed  of  the  sheriff  of  the  county,  executed 
to  one  of  the  defendants  upon  a  sale  of  the  prop- 
erty for  taxes.  The  circuit  court  held  the  deed 
valid,  and  instructed  the  jury  to  find  for  the  de- 
fendants. The  case  being  brought  here,  the 
judgment  was  reversed  and  the  cause  remanded 
for  a  new  trial,  this  court  holding  that  the  sale 
was  invalid,  as  the  sheriff  had  not  conformed 
to  provisions  of  the  statute,  in  that  he  offered 
the  whole  property  to  the  highest  bidder,  in- 
stead of  selling  the  smallest  quantity  which  any 
purchaser  would  take  and  pay  the  judgment 
rendered  for  the  taxes  and  costs.  French  v. 
Edwards,  18  Wall.,  506  [80  U.  8.,  XX.,  7021. 

The  case  was  again  tried  in  1872,  this  time 
by  the  court,  without  the  intervention  of  a  jury, 
upon  the  .stipulation  of  the  parties.  The  court 
found  as  facta,  that,  on  the  first  of  March,  1862,  1° 1 5 1 
Robert  H.  Vance  was  the  owner  in  fee  of  the 
lands  in  controversy,  and  on  that  day  con- 
veyed the  same  to  the  plaintiff,  Ira  G.  French: 
and  that,  on  the  9th  of  January,  1868.  French 
and  Vance,  with  several  others,  joined  in  a  deed 
conveying  the  lands  to  Edward  Martin  and 
Francis  E.  Lynch,  upon  trust  to  sell  the  same  in 
lots  of  such  size  and  for  such  prices  as  should 
be  directed  by  a  committee  of  four  persona,  or 
a  majority  thereof,  to  be  selected  in  a  man- 
ner indicated;  and  to  distribute  the  proceeds 
of  the  sales  immediately  upon  their  receipt, 
in  specified  proportions,  to  the  several  grant- 
ors, and  to  a  certain  railroad  company,  there- 
after to  be  organized,  to  construct  and  main- 
tain a  railroad  connecting  the  Town  of  Sut- 
ter with  the  Sacramento  Valley  railroad,  the 
portion  of  this  company  to  be  paid  when  the 
connecting  road  was  completed.  The  deed  pro- 
vided that  no  conveyance  should  be  made  by 
the  trustees  until  the  railroad  was  commenced 
in  good  faiui,  and  that  the  deed  of  trust  itself 
should  be  void,  if  the  proposed  railroad  was 
not  built  within  one  year  from  its  date,  unless 
the  iron  for  the  same  should  be  lost  or  detained 
on  its  transit;  in  which  case  the  time  for  com- 
pleting the  road  was  to  be  extended  to  two  years 
instead  of  one  year. 

The  court  also  found  as  facts  that  the  con- 
templated railroad  company  wad  never  incor- 
porated; that  the  proposed  road  was  never  com- 
menced; and  that  the  defendants,  who  appeared 
in  the  action,  were,  at  ite  commencement,  in 
the  exclusive  adverse  possession  of  the  prem- 
ises; and  as  conclusions  of  law,  (1)  that  the 
plaintiff,  French,  acquired  title  in  fee  to  the 
premises  in  controversy  by  the  deed  from  Vance 
on  the  first  of  March,  1862;  and  (2)  that  his  title 
was  conveyed  by  the  deed  to  Martin  and  Lynch 
on  the  9th  of  January.  1868;  and  did  not  revest 
on  failure  of  the  conditions  mentioned  in  the 
deed,  without  a  re-entry  for  condition  broken, 
or  other  act  manifesting  an  intention  to  avoid 
the  deed  on  that  ground;  but  remained  in  the 
trustees  at  the  commencement  of  the  action; 
and  that,  therefore,  the  defendants  were  entitled 
to  judgment  [in  their  favor.   Judgment  being 
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entered,  the  case  was  again  brought  to  this 
court,  and  was  again  reversed  on  the  ground 
that  a  reconveyance  from  the  trustees  to  French 
should  have  been  presumed  by  the  court  be- 
low, from  the  lapse  of  time  after  the  deed  of 
trust  was  made,  and  from  the  fact  that  thecon- 
1 6161  ditions  upon  which  the  trust  was  to  be  executed 
had  never  arisen,  and  had  become  impossible. 

The  case  was  tried  a  third  time,  in  October, 
1878,  before  the  court  without  a  jury.  Among 
other  things,  the  court  found  the  same  facts 
which  it  found  on  the  second  trial,  as  to  the  ex- 
ecution of  the  trust-deed  to  Martin  &  Lynch; 
the  non-incorporation  of  the  contemplated  rail- 
road company  mentioned  in  it;  and  the  non- 
construction  of  the  proposed  railroad;  and  the 
further  fact  that  the  trustees  never  executed 
any  instrument  reconveying  or  purporting  to 
rcconvey  to  the  plaintiff  any  part  of  the  prem- 
ises covered  by  the  trust-deed,  either  before  or 
after  this  action  was  commenced.  But  constru- 
ing the  decision  of  this  court  as  indicating  that 
the  presumption  of  reconveyance,  arising  from 
the  facts  stated,  was  indisputable  and  conclu- 
sive, it  held  that  the  presumption  could  not  be 
overthrown  by  evidence  that  no  such  reconvey- 
ance was  actually  executed.  It  accordingly 
found  that  the  title  was  in  the  plaintiff  from 
the  presumed  reconveyance  from  the  trustees, 
and  gave  judgment  in  his  favor.  To  review 
this  judgment  the  case  is  again  brought  to  this 
court. 

Moan.  John  H.  McKune,  A.  T.  Britton  and 
Jonas  H.  McOowan,  for  plaintiffs  in  error. 

Mcstrt.  John  Reynold*  ana  Sherman  O. 
Houghton,  for  defendants  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  giving  its  decision  when  the  case  was  last 
here,  this  court  was  led  into  an  error  in  the 
.statement  of  a  fact.  [trencli  v.  Edvurdt, 
XXII.,  586.]  It  says  in  its  opinion,  that  the 
action  was  begun  in  November,  1872,  more  than 
eight  years  after  the  time  limited  when  the 
trust-deed  to  Martin  &  Lynch  was  to  lose  its 
efficacy,  when,  in  reality,  it  was  commenced  in 
November,  1866,  less  than  three  years  after  the 
time  mentioned,  within  which  the  road  was  to 
l>e  completed.  Although  the  duty  to  rcconvey 
arose  when  by  the  terms  of  the  trust-deed  the 
time  had  passed  within  which  the  work  was  to 
l>e  done,  and  the  conditions  upon  which  the 
trust  was  to  be  executed  had  become  impossi- 
ble, a  reconveyance  was  to  be  presumed  only 
in  the  absence  of  proof  to  the  contrary.  Like 
other  presumptions  it  was  sufficient  to  control 
[617]  the  decision  of  the  court  if  no  rebutting  testi- 
mony was  produced.  But  all  presumptions  as 
to  matters  of  fact,  capable  of  ocular  or  tangible 
proof,  such  as  the  execution  of  a  deed,  are  in 
their  nature  disputable.  No  conclusive  char- 
acter attaches  to  tbem.  They  may  always  be 
rebutted  and  overthrown. 

While  in  its  opinion  the  court,  speaking 
through  Mr.  Justice  Swayne,  expressed  itself  as 
being  clear  that  the  case,  as  then  presented, was 
one  m  which  a  presumption  of  reconveyance 
was  to  be  indulged,  and  emoted,  with  approba- 
tion, the  language  of  Sir  William  Grant  in  such 
cases,  that  What  ought  to  have  been  done 
should  be  presumed  to  have  been  done,"  and 
that  *'  when  the  purpose  is  answered  for  which 

1190 


the  legal  estate  is  conveyed,  it  ought  to  be  re- 
conveyed,"  it  added:  "  If  it  had  been  one  of  the 
facts  found  by  the  court  below  that  the  title  was 
still  in  the  trustees,  the  case  would  have  pre- 
sented a  different  aspect.  It  is  stated  only  as  a 
conclusion  cf  law  arising  upon  the  facts  found." 
It  is  plain,  therefore,  that  this  court  only  con- 
sidered that  the  conclusion  of  law  of  the  lower 
court,  that  the  title  was  still  in  the  trustees, was 
not  warranted  by  the  facts  found,  and  that  the. 
case  would  have  been  differently  decided  had 
what  was  thus  stated  as  a  conclusion  of  law 
been  one  of  those  facts.  It  was  not  the  inten- 
tion of  this  court  to  hold  that  the  presumption 
was  a  conclusive  one,  not  open  upon  a  retrial 
to  rebuttal,  because  it  was  considered  to  prop- 
erly arise  upon  the  facta  then  presented  by  the 
record.  When  the  case  went  back  upon  our  de- 
cision for  further  proceedings — which,  this  be- 
ing an  action  at  law,  were  necessarily  those  of 
a  new  trial — the  fact  as  to  a  reconveyance  was 
open  to  proof,  and  was  not  to  be  taken  as  con- 
clusively established  from  the  force  of  the  pre- 
sumption that  it  had  been  made.  Presump- 
tions are  indulged  to  supply  the  place  of  facts; 
they  are  never  allowed  against  ascertained  and 
established  facts.  When  these  appear,  presump- 
tions disappear. 

The  fact  having  been  established,  against 
the  presumption  mentioned,  that  the  trustees 
never  reconveyed  the  premises  or  any  part 
thereof  to  the  plaintiff,  the  title  remains  in  them, 
and  with  it  the  right  of  possession.  Judgment  [618] 
should,  therefore,  nave  been  ordered  for  the  de- 
fendants. It  follow  that  the  judgment  of  the  Cir- 
cuit Court  mutt  be  reverted  and  the  cause  re- 
manded, with  directions  to  enter  judgment  in 
their  favor;  and  it  is  to  ordered. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court.  U.  & 
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BRIDGE,  BEACH  &  COMPANY.  Appts.,  [618] 

EXCELSIOR  MANUFACTURING  COMPA- 
NY, G.  P.  Ftxlet,  President,  et  al. 
(See  a  C.,  15  Otto,  818, 619.) 
Extent  of  patent. 

A  patentee  is  only  entitled  to  the  precise  device 
which  he  has  described  and  claimed  In  his  patent. 

[No.224.] 

Argued  Mar.  14,  1882.     Decided  Mag  8, 18SS. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Mr.  Robert  H.  Parkinson,  for  appellants. 
Mr.  Samuel  8.  Boyd,  for  appellee*. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  case  arises  upon  a  bill  in  equity,  founded 
upon  certain  letters  patent  dated  July  18, 1878. 
and  numbered  180,001,  granted  to  oneEsek, 
Bussey  for  an  improvement  in  cooking-stoves. 
The  appellants  as  assignees  of  the  patentee  sue 
the  defendants  for  alleged  infringement,  and 
pray  an  injunction,  an  account  of  profits,  and 
an  assessment  of  damages.  The  defendants  filed 
an  answer,  denying  infringement,  and  alleging 
the  patent  to  be  invalid  by  reason  of  certain 

105  r.  s. 


Digitized  by 


Google 


1881. 


United  States  v.  Smith. 


620-822 


prior  pa  vents  and  public  use  of  the  alleged  in- 
vention prior  to  the  invention  of  Bussey.  The 
patent  relates  to  an  oven  shelf  placed  on  a  level 
with  the  bottom  of  the  oven  when  the  door  is 
open,  and  outside  of  the  oven,  to  serve  as  a  shelf 
for  pans  and  other  vessels  to  rest  on^when  drawn 
out  of  or  shoved  into  the  oven.  The  claim  of 
[619]  the  patent  is  not  for  the  shelf,  as  that  is  admit- 
ted to  be  old,  but  for  an  automatic  device  for 
raising  the  shelf  upright  and  inclosing  it  within 
the  door,  when  the  latter  is  closed,  and  letting 
it  down' to  a  horizontal  position,  when  the  door 
is  opened.  The  device  is  a  cam  attached  to  the 
door,  which  passes  under  the  edge  of  the  shelf 
and  gradually  raises  it  to  a  nearly  perpendicular 
jwsition  as  the  door  shuts.  The  shelf  falls  back 
of  its  own  weight  when  the  door  opens,  resting 
on  the  cam.  The  claim  of  the  patent  is  as  fol- 
lows: 

"  What  I  claim,  and  desire  to  secure  by  let- 
ters'patent,  is: 

In  combination  with  a  stove  oven,  a  hinged 
shelf,  fitted  to  fall  outward  and  down  automat- 
ically when  the  oven  door  is  opened,  and  to  be 
raised  up  by  closing  the  oven  door,  adapted  to 
operate  upon  it  for  that  purpose  substantially 
in  the  manner  and  for  the  purposes  herein  set 
forth." 

The  defendants  made  and  sold  stoves  contain- 
ing oven  shelves  constructed  and  operated  as  de- 
scribed in  letters  patent  granted  to  E.  C.  Little 
and  D.  H.  Nation,  dated  July  8,  1878,  and 
numbered  205,754.  This  shelf  also  has  an  auto- 
matic movement,  being  raised  when  the  door 
shuts,  and  lowered  when  it  opens.    But  the  de- 
vice by  which  this  is  accomplished  is  different 
from  that  of  Bussey.   A  cam  or  arm  is  used 
on  the  door,  it  is  true;  but  it  does  not  operate 
under  the  shelf,  but  upon  a  projection  attached 
to  the  upper  side  of  it,  so  arranged  in  relation 
to  the  arm  on  the  door  as  to  raise  and  lower  the 
shelf.  Both  devices  operate  upon  the  same  prin- 
ciple precisely  as  that  which  has  been  used  for 
a  long  time  in  raising  and  lowering  a  carriage 
step  by  shutting  and  opening  the  door,  and  in 
other  contrivances  by  which  the  same  general 
effect  is  produced.    Cam  movements,  and  oth- 
ers of  like  character,  producing  simultaneous 
operations  according  to  the  needs  of  the  case, 
such  as  opening  valves  in  a  steam-engine  as  the 
piston  ascends  and  descends,  and  a  thousand 
other  things,  are  in  such  common  use,  that  it  re- 
quires but  very  little  invention  to  adapt  them 
to  a  particular  case,  like  the  one  under  consid- 
eration.  We  think,  with  the  court  below,  that 
the  patentee,  if  entitled  to  anything,  is  only  en- 
titled to  the  precise  device  which  he  has  de- 
scribed and  claimed  in  bis  patent;  and  as  the  de- 
fendants use  a  different  device,  they  are  not 
guilty  of  infringement. 

The  decree  of  the  Circuit  Court  is  affirmed. 
True  copy.  test.. 

James  H.  MoKenney,  Clerk,  8up.  Court,  U.  8. 


UNITED  STATE8,  Appt., 
v. 

WILLIAM  SMITH. 
(See  8.  C.,  15  Otto,  620-622.) 
Limitation  of  actions. 

Hie  right  of  »  paymaster  in  the  army  to  relief  for 
See  »5  Otto. 


publlo  money  stolen  from  him.  »  barred  by  the  Stat- 
ute of  Limitations  of  six  years.  Sea  1009  Bev.  Stat. 
[No.  287.] 

Argued  Apr.  27, 188S.    Decided  May.  8, 188*. 

APPEAL  from  the  Court  of  Claims. 
The  claimant  in  this  case  was,  in  June,  1868, 
and  at  the  time  of  the  commencement  of  this  ac- 
tion paymaster  in  the  army.  On  the  25th  of 
the  month  named,  while  traveling  to  pay  troops, 
the  claimant  lost  from  a  railroad  train  in  motion 
near  Bryan,  Texas,  a  package  of  money  con- 
taining $500.  The  loss  was  occasioned  by  the 
accidental  falling  of  the  claimant's  purse,  and 
was  without  fault  or  negligence  on  the  part  of 
the  claimant,  who  was  transporting  the  money 
in  the, manner  in  which  paymasters'  funds  are 
ordinarily  transported  in  like  circumstances, 
and  exercising  reasonable  diligence  in  the  care 
of  the  same.  The  claimant  reported  the  loss 
through  his  superior  officer  to  the  Paymaster- 
General.  The  Paymaster-General  returned  his 
papers  to  claimant,  stating  that  there  were  only 
two  tribunals  competent  to  give  him  relief  .Con- 
gress and  the  Court  of  Claims,  and  that  in  ren- 
dering his  official  accounts  the  claimant  must 
carry  the  amount  as  part  of  "  balance  on  hand 
to  be  accounted  for. '  The  claimant  accord- 
ingly carried  the  amount  of  the  lost  funds  on 
his  account  as  money  in  his  possession,  noting, 
however,  on  his  accounts  current  the  fact  of  the 
loss. 

July  18, 1871,  the  Paymaster-General  ordered 
claimant  to  transfer  to  his  chief  paymaster  the 
balance  of  the  appropriation  of  the  last  fiscal 
year  that  remained  in  his  hands,  including 
the  sum  claimed  to  have  been  lost  The  Pay- 
master-General stated  that  this  order  would  not 
prejudice  any  claim  that  the  claimant  might 
thereafter  present  for  relief  to  the  Court  of 
Claims.  Claimant  obeyed  this  order.  The  loss 
of  $500  has  not  been  allowed  to  the  claimant 
by  the  proper  accounting  officers  of  the  Treas- 
ury, as  a  credit  in  the  settlement  of  his  ac- 
counts. 

The  Court  of  Claims  decided  pro  forma,  for 
the  purpose  of  an  appeal  as  conclusions  of  law, 
that  the  claimant  was  entitled  to  a  decree  di- 
recting the  proper  accounting  officers  of  the 
Treasury  to  allow  to  the  claimant,  as  a  credit  in 
the  settlement  of  his  accounts,  for  funds  lost  at 
Bryan,Texa8,June25,1869,the  amount  of  $500. 

Mr.  Samuel  P.  Phillips,  Solicitor-Oen., 
for  appellant. 

Motr$.  Sanborn  A  Charles  King  and  George 
A.  King,  for  appellee. 


Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  was  an  action  in  the  Court  of  Claims 
under  the  3d  clause  of  section  1059  and  section 
1062  of  the  Revised  Statutes,  to  establish  a  right 
to  relief  for  money  stolen  from  claimant  as  pay- 
master in  the  army.  The  case  turned  in  the 
court  below,  as  it  does  here,  on  the  question  of 
the  applicability  of  the  Statute  of  Limitations 
as  found  in  section  1069,  and  claimant  relies 
upon  the  opinion  of  this  court  in  U.  8.  v.  Clark. 
96  U.  S.,  87  [XXTV.,  698]. 

The  case  before  us  differs  materially  from  the 
one  there  decided.  In  that  case  the  United 
States  were  suing  Clark  in  a  court  of  general 
jurisdiction  on  his  bond  to  recover  the  sum 
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stolen  from  him  by  a  robbery,  which  he  hod  re- 
fused to  pay  and  had  never  paid  or  accounted 
for,  and  he  sued  in  the  Court  of  Claims  to  es- 
tablish that  set-off.  In  the  present  case  the  sum 
in  controversy  had  been  paid  by  the  claimant  to 
the  proper  officer,  and  the  United  States  had  no 
claim  on  him  for  it  and  no  right  of  action 
against  him  on  that  account  5  the  United 
States,  in  any  action  brought  against  Smith  on 
his  official  bond,  should  include  the  sum  now  in 
controversy,  it  would  be  a  perfect  answer  to  the 
demand  that  Clark  had  paid  it  to  his  chief  pay- 
master under  order  of  Paymaster-General  Brice, 
their  common  superior. 

And  if  Smith  should,  in  his  account  with  the 
[621]  Government,  fall  behind,  so  that  a  balance  as 
large  as  the  sum  now  in  controversy  was  due, 
and  there  had  been  a  change  of  sureties  on  the 
bond,  those  who  were  sureties  when  this  pay- 
ment was  made  could  insist  on  that  sum  being 
applied  to  their  exoneration  pro  tanto. 

Nor  does  it  appear  that  there  was  any  bal- 
ance of  money  of  the  Government  in  the  hands 
of  Smith  at  the  time  he  brought  suit  or  when  he 
obtained  judgment,  on  which  it  could  be  ap- 
plied as  a  creait. 

It  is,  therefore,  a  case  in  which  the  judgment 
amounts  to  a  recovery  of  the  sum  once  paid  by 
claimant,  and  as  the  statute  gives  no  authority 
to  make  this  effectual  by  repayment  out  of  the 
Treasury,  it  is  to  be  collected  by  permitting 
him  to  retain  it  out  of  a  future  balance  in  his 
hands. 

In  Clark's  Cote  we  money  had  never  been  paid 
by  him  to  the  Treasury,  nor  did  it  appear  that 
there  had  been  any  final  refusal  by  the  account- 
ing officers  of  the  Treasury  to  allow  the  claim. 

The  reasons  why  this  court  held  that  the 
Statute  of  Limitations  which  applies  to  actions 
in  general  in  the  Court  of  Claims,  of  six  years, 
did  not  apply  to  Clark's  action,  have  direct  re- 
lation to  the  differences  we  have  noticed  between 
that  case  and  this.  The  court  there  said  that 
until  the  accounting  officers  had  refused  to 
allow  the  claim  in  his  accounts  there  was  no 
occasion  to  establish  it  in  the  Court  of  Claims. 
There  being  no  denial  of  his  right,  the  Statute 
did  not  run .  This  was  founded  on  the  conditions 
of  the  officer's  bond  to  pay  when  demanded. 

It  sufficiently  appears  in  this  case  that  claim- 
ant's right  was  authoritatively  denied  when  he 
was  ordered  by  the  Paymaster-General  to  pay 
the  money,  and  that  then  was  the  proper  time 
to  apply  for  the  protection  of  the  Court  of  Claims 
by  asking  its  decree  that  he  should  be  credited 
on  his  account  with  that  sum. 

The  court  In  Clark" $  Cam  gave  as  another  rea- 
son why  the  Statute  did  not  apply,  that,  so  long 
as  the  United  States  could  sue  for  this  money 
and  did  not  do  so,  the  right  of  claimant  to  this 
defense  to  that  action  could  not  be  barred  by  the 
Statute  of  Limitations.  And  as  Clark  was  then 
sued  for  that  money  by  the  Government  in  a 
court  where  the  defense  could  not  be  tried,  but 
where  it  would  not  be  barred  by  the  limitation, 
[ 622  ]  if  the  court  had  had  jurisdiction  to  hear  the  de- 
fense, it  was  not  barred  in  the  only  court  which 
had  jurisdiction  to  establish  the  defense. 

In  the  present  case,  the  money  having  been 
paid  by  the  officer  he  was  liable  to  no  action  by 
the  Government  to  recover  it 

It  cannot  be  permitted  that,  the  initiative  in 
regard  to  a  judicial  dntexmination  of  his  right 
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remaining  solely  with  him,  he  can  claim  to  be 
free  from  the  law  of  limitation  governing  actions 
in  that  court  as  long  as  he  chooses.  Nor  can  he. 
without  regard  to  the  Statute  of  Limitations,  pro- 
ceed to  obtain  a  judgment  which  is  in  effect  for 
the  repayment  of  money  had  and  received  to  his 
use  by  the  Government 

We  think  the  action  in  this  case  is  barred  by 
the  Statute  of  Limitations,  and  the  judgment  oj 
the  Court  of  Claim*  it  reverted. 

True  copy.  Test: 

James  H.  MaKenney,  Clerk,  Sup.  Court,  U.  8. 


THOMAS  P.  LEATHERS  ahd  MARY  W. 
MEEHA,  Widow  of  Ahthont  Pault,  De- 
ceased, Claimants  of  the  Steamboat  Natch- 
ez, etc.,  Apptt., 

v. 

HOPKINS  C.  BLESSING. 
(See  8.  C,  16  Otto,  8*490.) 
Vemet  engaged  in  navigation — marine  torte. 

L  A  vessel  just  arrived  from  a  voyage,  with  a  ear* 
go  to  be  discharged  at  the  place  where  she  is  mooted, 
u  still  a  vessel  occupied  In  the  business  of  navtga- 
tiomand  subject  to  admiralty  Jurisdiction. 

2.  The  term  "  tort,"  when  used  in  reference  to  ad- 
miralty Jurisdiction,  is  not  confined  to  wrongs  or  in- 
juries committed  by  direct  force,  but  it  Includes 
wrong*  suffered  in  consequence  of  the  net  " 
or  malfeasance  of  others,  where  the  remedy 


mon  law  is  by  an  action  on  the  i 

[No.  800.] 

Submitted  Apr.  18, 1882.  Decided  May  8,  188*. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Louisiana. 
The  case  is  stated  by  the  court 
Meter*.  John  O.  Carlisle  and  C.  B.  Single- 
ton, for  appellants. 

Meter*.  Durant  &  Hornor  and  Bentinek 
Egan,  tor  appellee. 

Mr.  Justice  Blatehfbrd  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  by  the  respondents  in  a  suit 
in  admiralty  inpertonam  from  the  decree  there- 
in. Leathers  was  the  master  of  the  steamboat 
Natchez,  and  he  and  the  other  respondent  were 
the  owners  of  that  vessel  The  suit  was  brought 
in  the  district  court  to  recover  damages  for  per- 
sonal injuries  received  by  Blessing,  the  libel- 
ant, on  board  of  that  vessel,  and  he  had  a  decree 
in  that  court  against  the  respondents  in  per- 
tonam,  and  as  owners  of  the  vessel,  and  in  toUdo, 
for  $5,768.50,  with  five  per  cent  interest  from 
judicial  demand  till  paid,  and  costs  of  suit  The 
respondents  appealed  to  the  circuit  court.  That 
court  found  the  following  facts:  "  1.  That  on 
the  26th  day  of  December,  A.  D.  1878,  the  de- 
fendant therein,  Thomas  P.  Leathers,  was  the 
master,  and  he  and  Mary  Meeba,  wife  of  An- 
thony Pauly ,  were  the  owners  of  the  steamboat 
Natchez.  2.  That  about  1  o'clock  P.  M.  of  said 
day  the  said  steamboat  Natchez  was  lying  at 
the  wharf  on  the  Mississippi,  near  the  foot  of 
Canal  Street,  in  the  City  of  New  Orleans,  se- 
curely moored  to  said  wharf,  and  with  at  least 
one  of  her  gang-planks  out  and  resting  on  the 
shore,  which  afforded  ingress  and  egress  be- 
tween the  lower  deck  of  said  steamboat  and  the 
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£627]  wharf.  8.  That,  on  the  day  and  at  the  hour 
above  mentioned  the  said  steamboat  had  re- 
cently arrived  at  the  Port  of  New  Orleans  from 
a  trip  up  the  Mississippi  River,  having  on  board 
a  large  number  of  bales  of  cotton,  and  that  the 
trip  of  said  steamboat  was  completed,  but  her 
cargo  was  still  to  be  discharged.  4.  That  a  part 
of  said  cargo  of  cotton  was  stowed  on  the  for- 
ward deck  several  tiers  high,  and  a  passage  way 
was  left  from  the  end  of  the  gang-plank  to  the 
foot  of  the  stairs.  This  passage  way  was  cov- 
ered with  bales  of  cotton  piled  on  the  bridging, 
and  persons  on  shore  who  desired  to  go  to  the 
cabin  or  office  of  the  steamboat  could  only  do 
so  by  going  along  this  passage  way  to  the  stairs, 
and  up  the  stairs  to  the  cabin  and  office.  5.  That, 
after  the  landing  of  said  boat,  and  after  her 
gang-plank  had  been  run  ashore,  so  that  per- 
sons could  go  from  shore  to  said  steamboat,  the 
libelant  went  aboard  of  said  steamboat,  along 
said  gang-plank,  with  the  purpose  of  going  up 
into  her  cabin  or  to  her  office.  6.  That  the  mas- 
ter and  officers  of  said  steamboat  were  accus- 
tomed to  permit  persons  expecting  to  find  on 
said  steam  boat  freight  consigned  to  them,  as  soon 
as  she  had  landed  and  her  gang-plank  was  out, 
to  go  aboard  of  her  to  examine  the  manifest  or 
transact  any  other  business  with  her  master  or 
officers.  7.  That  the  libelant  had  business  on 
'said  steamboat  when  he  went  aboard  of  her  as 
aforesaid;  he  was  expecting  a  consignment  of 
cotton  seed  by  said  steamboat,  and  went  aboard 
to  ascertain  whether  it  had  arrived.  8.  That, 
when  libelant  was  going  through  said  passage 
way,  and  when  near  the  foot  of  the  stairs,  on 
his  way  to  the  cabin  or  office  of  said  steamboat, 
a  bale  of  cotton  fell  from  the  upper  part  of  said 
passage  way  against  and  upon  the  leg  and  ankle 
of  libelant,  causing  a  compound  fracture  of  the 
bones  of  his  ankle  and  leg.  9.  That  said  bale 
of  cotton  was  carelessly  and  negligently  stowed, 
and  was  left  in  such  a  position  that  it  was  liable 
to  fall  upon  persons  going  along  said  passage 
way  to  the  foot  of  the  stairs  of  said  steamboat 
and  its  position  was  known  to  the  master  of  said 
steamboat.  10.  That  libelant  was  in  no  manner 
negligent  or  in  fault,  whereby  he  contributed  to 
his  said  injury.  11.  That  the  fracture  of  libel- 
ant's leg  and  ankle  was  such  as  to  render  am- 

Eutation  of  his  leg  necessary,  and  his  leg  had  to 
9  and  was  amputated  in  consequence  of  the  in- 
1 628]  jury  sustained  by  him  as  aforesaid.  12.  That, 
at  the  time  of  his  injury  aforesaid,  the  libelant 
was  88  years  of  age,  and  was  earning  in  his 
business,  which  was  buying  cotton  seed,  as  agent 
for  the  Louisiana  Oil  Company,  the  sum  of  $760 
per  year.  18.  That,  at  the  time  of  said  injury, 
the  libelant  was  in  good  health,  with  a  good 
character  for  sobriety  and  integrity.  14.  That, 
in  consequence  of  the  ir  *ury  sustained  by  him 
as  aforesaid,  the  costs  and  expenses  incurred,  by 
libelant  for  treatment,  surgical  services,  and  in 
and  about  his  care  and  cure,  amounted  to  the 
sum  of  $1,707.60.  15.  That  the  other  damage  re- 
sulting to  libelant  from  said  injury,  consequent 
upon  Toss  of  time  and  the  permanent  disabil- 
ity caused  by  the  loss  of  his  leg,  amounted  to 
the  sum  of  $4,000.  ■  As  a  conclusion  of  law 
from  the  foregoing  facts,  the  court  found  that 
the  libelant  ought  to  recover  from  the  respond- 
ents the  aggregate  amount  of  said  costs,  ex- 
penses and  damage,  with  interest  thereon,  as  ad- 
ditional damage,  from  the  date  of  judicial  de- 
See  16  Otto. 


mand,  and  it  gave  a  decree  in  favor  of  libelant 
against  the  respondents  for  the  said  sum  of 
$6,707.60,  with  interest  at  the  rate  of  6 per  cent- 
um per  annum  from  the  date  of  judicial  demand 
till  paid,  and  costs  of  suit.  From  that  decree 
this  appeal  was  taken  by  the  respondents. 

The  only  question  raised  by  the  appellants  is 
as  to  whether  the  suit  was  one  of  admiralty  ju- 
risdiction in  the  district  court  They  maintain 
that  jurisdiction  of  the  case  belonged  exclu- 
sively to  a  court  of  common  law.  Attention  is 
directed  to  the  facts  that  the  circuit  court  did 
not  find  that  the  libelant  was  an  officer,  seaman, 
passenger  or  freighter,  or  that  he  had  any  con- 
nection with  the  vessel  or  any  business  upon  her 
or  about  her.except  that  when  he  went  on  board 
of  her  he  *  as  expecting  a  consignment  of  cotton 
seed  by  her,  and  went  on  board  to  ascertain 
whether  such  consignment  had  arrived;  and  that 
the  vessel  had  fully  completed  her  voyage  and 
was  securely  moored  at  the  wharf  at  the  time  the 
accident  occurred.  It  is  urged  that  the  case  is 
one  of  an  injury  received  by  a  person  not  con- 
nected with  the  vessel  or  her  navigation  .through 
the  carelessness  or  neglect  of  another  person, 
and  that  the  fact  that  the  person  guilty  of  neg- 
ligence was  at  the  time  in  control  of  a  vessel 
Which  had  been  previously  engaged  in  navigat- 
ing waters  within  the  jurisdiction  of  the  admi- 
ralty courts  of  the  United  States,  cannot  give 
jurisdiction  to  such  courts. 

Although  a  suit  might  have  been  brought  in 
a  common  law  court  for  the  cause  of  action 
sued  on  here,  the  district  court,  sitting  in  admi- 
ralty, had  jurisdiction  of  this  suit.  The  vessel 
was  water-borne  in  the  Mississippi  River  at  the 
time,  laden  with  an  undischarged  cargo,  having 
lust  arrived  with  it  from  a  voyage.  The  find- 
ings sufficiently  show  that  her  cargo  was  to  be 
discharged  at  the  place  where  she  was  moored. 
Therefore,  although  the  transit  of  the  vessel 
was  completed,  she  was  still  a  vessel  occupied 
in  the  business  of  navigation  at  the  time.  The 
facts,  that  she  was  securely  moored  to  the  wharf 
and  that  she  had  communication  with  the  shore 
by  a  gang-plank,  did  not  make  her  a  part  of  the 
land  or  deprive  her  of  the  character  of  a  water- 
borne  vessel. 

The  findings  state  that  the  master  and  officers 
of  the  vessel  were  accustomed  to  permit  per- 
sons expecting  to  find  on  the  vessel  freight  con- 
signed to  them,  as  soon  as  she  had  landed  and 
her  gang-plank  was  out,  to  go  on  board  of  her 
to  examine  the  manifest  or  transact  any  other 
business  with  her  master  or  officers;  that  the  li- 
belant had  business  on  her,  when  he  went  on 
board  of  her  under  the  circumstances  set  forth 
in  the  findings;  that  he  was  expecting  a  con- 
signment of  cotton  seed  by  her;  and  that  he  went 
on  board  to  ascertain  whether  it  had  arrived. 
These  findings  show  that  not  only  did  the  libel- 
ant go  on  board  for  a  purpose  proper  in  itself, 
so  far  as  he  was  concerned,  but  that  he  went 
substantially  on  the  invitation  of  those  in  con- 
trol of  the  vessel.  It  is  not  found  that  he  knew 
of  the  custom  referred  to,  but  it  is  found  that 
he  was  acting  in  accordance  with  such  custom, 
and  it  is  not  found  that  he  did  not  know  of  such 
custom.  With  the  added  fact  that  his  business 
was  that  of  buying  cotton  seed,  it  is  properly 
to  be  inferred  that  he  went  on  board  to  inquire 
whether  the  vessel  had  brought  the  cotton  seed 
which  he  was  expecting,  because  he  knew  of 
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such  custom.  This  makes  the  case  one  of  invi- 
tation to  the  libelant  to  go  on  board  in  the  trans- 
action of  business  with  the  master  and  officers 
of  the  vessel,  recognized  by  them  as  proper  busi- 
ness to  be  transacted  by  him  with  them  on  board 
of  the  vessel  at  the  time  and  place  in  question. 
Under  such  circumstances,  the  relation  of  the 
|flaoi  master  and  of  his  co-owner,  through  him,  to  the 
L  J  libelant,  was  such  as  to  create  a  duty  on  them 
to  see  that  the  libelant  was  not  injured  by  the 
negligence  of  the  master.  On  the  facts  found 
there  was  a  breach  of  that  duty  by  the  negli- 
gence of  the  master, constituting  a  man  ti  me  tort, 
of  which  the  district  court  had  jurisdiction  in 
this  suit  Not  only  does  the  jurisdiction  of 
courts  of  admiralty  in  matters  of  tort  depend 
entirely  on  locality,  but  since  the  case  of  War- 
ing v.  Clarke,  5  How. ,  441, 464,  the  exception  of 
infra  corpus  comitatus  is  not  allowed  to  prevail. 
Nor  is  the  term  "  tort,"  when  used  in  reference 
to  admiralty  jurisdiction,  confined  to  wrongs  or 
injuries  committed  by  direct  force,  but  it  in- 
cludes wrongs  suffered  in  consequence  of  the 
negligence  or  malfeasance  of  others,  where  the 
remedy  at  common  law  is  by  an  action  on  the 
case.  Phila.  W.  &  B.  R.  R.  Co.  v.  Phila.  AH. 
de  O.  Steam  Towboat  Co.,  28  How., 209,  214,  215 
[64  U.  8.,  XVI.,  488,  485]. 

T/ie  decree  of  ike  Circuit  Court  is  affirmed, 
with  costs  and  interest  on  the  principal  sum  of 
$6,707.50  decreed  by  the  Circuit  Court,  to  be  com- 
puted at  the  rate  of  5  per  cent  per  annum  from 
the  date  of  judicial  demand  in  the  District  Court, 
till  paid. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


[630]  THE  STEAMBOAT  POTOMAC,  James  A. 
Batchelor  et  al.,  Claimants,  Appts. 
v. 

JOHN  W.  CANNON. 
(See  S.  C,  15  Otto,  630-636.) 
Damages  for  collision — recovery  by  insurers. 

*1.  Upon  a  libel  in  admiralty  for  a  collision,  the  li- 
belant may  be  allowed  damages  for  the  loss  of  the 
use  of  his  vessel  while  laid  up  to  repair  the  injuries 
thereby  suffered ;  and  if  at  the  time  of  the  collision 
she  was  in  no  need  of  repair,  and  was  engaged  in 
and  peculiarly  fitted  for  a  particular  business,  and 
her  charter  value  cannot  be  otherwise  satisfac- 
torily ascertained,  the  average  of  the  net  profits  of 
her  trips  for  the  season  may  be  adopted  as  the  meas- 
ure of  the  allowance. 

2.  A  vessel  being  insured  on  two  thirds  of  her  val- 
uation by  valuod  poUcles,by  which , in  case  the  insur- 
ers should  pay  any  loss,  the  assured  agreed  to  assign 
to  them  all  right  to  recover  satisfaction  from  any 
other  person,  or  to  prosecute  therefor  at  the  charge 
and  for  account  of  the  insurers,  if  requested,  and 
that  they  should  be  entitled  to  such  proportion  of 
the  damages  recovered  as  the  amount  insured  bore 
to  the  valuation  in  the  policies,  the  assured  filed  a 
libel  in  admiralty  against  another  vessel  for  dam- 
ages suffered  by  a  collision.  The  insurers  paid  the 
libelant  two  thirds  of  that  damage,  and  released 
and  assigned  to  toe  owners  of  the  libeled  vessel  all 
their  right  in  any  damages  growing  out  of  the  col- 
lision. It  appearing  that  the  collision  was  owing  to 
the  fault  of  both  vessels,  the  libelant  could  recover 
only  naif  of  the  damages  sued  for.  Hdd,  that  one 
third  of  the  sum  paid  by  the  insurers  must  be  de- 
ducted from  the  amount  to  be  recovered. 
[No.  222.] 

Argued  Mar.  9, I88t.     Decided  May  8, 1882. 

•Head  notes  by  Mr.  Justice  Gray. 
UN 


APPEAL  from  the  Circuit  Court  of  theU  nitM 
States  for  the  District  of  Louisiana. 
The  case  is  stated  by  the  court 
Mr.  Timothy  D."  Lincoln,  for  appellant. 
Messrs.   Bentinck  JSgan,  WiUijun  Wirt 
Howe  and  JohnH.  Kennard,  for  appellee. 

Mr.  Justice  Gravy  delivered  the  opinion  of 
the  court:  r___. 

This  is  a  libel  in  admiralty  for  collision,  filed  I631! 
by  the  owner  of  the  steamboat  Robert  E.  Lee 
against  the  steamboat  Potomac.  In  the  district 
court,  and  in  the  circuit  court  on  appeal,  both 
vessels  were  found  to  have  been  in  fault,  and 
therefore,  according  to  the  settled  rule  in  ad- 
miralty, affirmed  and  established  by  this  court 
in  The  Catharine,  17  How.,  170  [58  U.  8..XV.. 
288],  the  amount  of  the  damages  to  each  ves- 
sel, being  $19,411.27  to  The  Robert  E.  Lee,  and 
$7,880.52  to  The  Potomac,  was  equally  divided 
between  the  two.  The  circuit  court  havinp- 
found  and  stated  the  facts,  and  stated  its  con- 
clusions of  law,  its  finding  of  the  facts  is  con- 
clusive, and  the  questions  of  law  so  stated  upon 
the  record  are  open  for  revision  in  this  court 
upon  appeal,  without  any  bill  of  exceptions. 
Stat.  February  16,  1875,  18  Stat  at  L.,  815; 
T/te  Francis  Wright  [ante,  1100];  The  8.  C.  Try- 
on  [ante,  1026]. 

Both  the  questions  of  law  presented  by  the 
record  relate  to  the  amount  of  the  damages  that 
the  libelant  is  entitled  to  recover. 

One  question  is  as  to  the  sum  to  be  allowed  for 
the  detention  of  his  vessel  while  repairing  the 
injuries  suffered  by  the  collision.  The  rules  of 
law  governing  this  question  are  well  settled, 
and  the  only  difficulty  is  in  applying  them  to 
the  peculiar  facts  of  the  case. 

In  order  to  make  full  compensation  and  in- 
demnity for  what  has  been  lost  by  the  collision, 
restitutio  in  integrum,  the  owners  of  the  in- 
jured vessel  are  entitled  to  recover  for  the  loss 
of  her  use,  while  laid  up  for  repairs.  When 
there  is  a  market  price  for  such  use,  that  price  IOU*J 
is  the  test  of  the  sum  to  be  recovered.  When 
there  is  no  market  price,  evidence  of  the  prof- 
its that  she  would  have  earned  if  not  disabled 
is  competent;  but  from  the  gross  freight  murt 
be  deducted  so  much  as  would  in  ordinary 
cases  be  disbursed  on  account  of  her  expenses 
in  earning  it;  in  no  event  can  more  than  the  net 
profits  be  recovered  by  way  of  damages;  and 
the  burden  is  upon  the  libelant  to  prove  the  ex- 
tent of  the  damages  actually  sustained  by  him. 
Williamson  v.  Barrett,  18  How., 101;  Bturgis  v. 
Clough,\  Wall.,  269  [68  U.  8.,  XVTL,  580];  The 
Cayuga,  2  Ben.,  125;  8.  C,  7  Blatchf.,  885;  8. 
C.,  14  Wail.,  270  [81  U.  8.,  XX.,  888];  The  Oa 
telle,  2  W.  Rob.,  279;  &  C,  8  Notes  of  Cases.75; 
The  Clarence,  8  W.  Rob.,  288;  8.  C,  7  Notesof 
Cases,  579. 

The  report  of  the  commissioner,  which  was 
approved  in  this  respect  by  both  courts  below, 
states  that  The  Robert  E.  Lee  was  engaged  in 
a  certain,  permanent  and  lucrative  trade,  mak- 
ing weekly  trips  on  the  Mississippi  River  be- 
tween New  Orleans  and  Vickaburg  and  inter- 
mediate ports;  and  states  one  item  of  the  dam- 
age to  her  thus:  "  Demurrage  allowed  for  loss 
of  three  trips  in  her  established  trade,  being  the 
profits  which,  according  to  the  average  of  her 
whole  business  for  the  season,  she  would  hare 
realized  on  said  tripe,  $7,178.48."  The 
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given  by  the  circuit  court  for  allowing  such 
profits,  instead  of  the  charter  value  of  the  ves- 
sel during  the  time  of  her  detention,  was  that 
"  Being  engaged  in  a  regular,  established  line, 
and  being  peculiarly  fitted  for  that  line,  her 
charter  value  could  not  be  satisfactorily  ascer- 
tained; and  other  vessels  which  could  be  pro- 
cured to  supply  her  place  were  not  equally 
fitted  for  the  service."  The  commissioners  re- 
port and  the  deposition  of  the  clerk  of  the  boat, 
which  was  made  part  of 'that  report,  show  that 
the  amount  allowed  was  ascertained  by  taking 
the  average  of  the  profits  of  the  trips  performed 
by  her  within  six  and  a  half  months  next 
before  the  collision,  deducting  only  the  expens- 
es as  ascertained  at  the  end  of  each  trip,  and 
deducting  nothing  for  insurance  or  for  wear 
and  tear  or  for  necessary  repairs  at  the  end  of 
the  season.  But  as  the  clerk  testified  that  she  was 
in  no  need  of  repair  at  the  time  of  the  collision, 
and  there  was  neither  suggestion  nor  evidence 
before  the  commissioner  that  the  premiums  of 
insurance  were  lessened  while  she  was  laid  up 
f  633]  for  repairs,  a  majority  of  the  court  is  of  opin- 
ion that  it  cannot  be  said  as  matter  of  law,  that 
the  sum  allowed  for  her  detention  was  exces- 
sive. 

The  only  other  question  argued  at  the  bar  is, 
whether  certain  sums  paid  to  the  libelant  by 
underwriters  on  his  vessel  should  be  deducted 
from  the  damages  which  he  is  entitled  to  recover 
in  this  suit.  The  determination  of  this  question 
depends  upon  the  effect  of  the  following  facts: 

At  the  time  of  the  collision,  The  Robert  E. 
Lee  was  insured  in  various  sums,  amounting  to 
$50,000  in  all,  against  perils  of  the  sea,  river  and 
'  tire,  by  concurrent  policies  in  different  insur- 
ance companies,  each  of  which  valued  her  at 
$75,000,  and  contained  this  provision:  "When- 
ever this  company  shall  pay  any  loss,  the  assured 
agrees  to  assign  over  to  said  company  all  right 
to  recover  satisfaction  therefor  from  any  other 
person  or  persons,  town  or  other  corporation, 
or  the  United  States  Government.or  to  prosecute 
therefor  at  the  charge  and  for  account  of  the 
company,  if  requested.  And  the  said  company 
shall  be  entitled  to  such  proportion  of  said  dam- 
ages recovered  as  the  amount  insured  by  them 
bears  to  the  valuation  of  said  vessel." 

The  insurance  companies  paid  to  the  libelant 
in  the  aggregate,  for  the  loss  sustained  by  his 
vessel  by  the  collision,  the  sum  of  $7,429.52, 
which  was  arrived  at  by  assuming  the  damage 
to  her  at  $14,847.84,  including  about  $2,000  for 
wages  and  expenses  during  her  detention,  in- 
stead of  profits  lost,  then  deducting  one  third 
of  the  repairs,  new  for  old,  amounting  to 
$8,208.06,  and  charging  the  assured  with  one 
third  of  the  balance,  as  his  portion  of  the  risk 
assumed,  not  covered  by  the  insurance. 

After  the  filing  of  this  libel  in  the  district 
court,  the  insurance  companies  executed  and 
delivered  to  the  claimants  an  instrument  in 
writing,  by  which,  after  reciting  the  collision, 
the  payment  of  the  insurance  money,  and  that 
they  had  never  authorized  the  bringing  or 
prosecution  of  this  suit,  and  desired  no  suit 
Drought  on  their  account,  they  released,  dis- 
charged and  set  over  to  the  owners  and  master 
of  The  Potomac  '*  Any  and  all  right  which  they 
have  in  and  to  any  damage  or  claim  of  damage 
if  any  there  be,  whether  legal  or  equitable, 
growing  out  of  the  said  collision,  and  authorize 
See  15  Otto. 


them  to  use  the  same  by  way  of  defense  or  other-  [6341 
wise,  in  and  to  the  said  suit."  There  was  no 
evidence  that  the  insurance  companies  had  ever 
authorized  this  suit  to  be  brought,  or  that  the 
claimants  had  paid  any  consideration  for  the 
release  and  assignment. 

The  claimants,  under  apt  allegations  in  their 
answer  and  cross  libel,  contended  that  the 
amount  so  paid  by  the  insurance  companies 
should  be  deducted  from  the  libelant's  damages 
before  bringing  them  into  account  with  hmi. 
The  district  court  so  held,  and  deducted  the 
whole  of  that  amount  from  the  moiety  of  the 
damages  to  The  Robert  E.  Lee  which  the  libel- 
ant was  entitled  to  recover  against  The  Potomac. 
The  circuit  court,  on  the  other  hand,  held  that 
no  part  of  that  amount  should  be  deducted.  This 
court  is  of  opinion  that  neither  of  these  decis- 
ions was  correct. 

The  mere  payment  of  a  loss  by  the  insurer 
does  not  indeed  afford  any  defense,  in  whole  or 
in  part,  to  a  person,  whose  fault  has  been  the 
cause  of  the  loss,  in  a  suit  brought  against  the 
latter  by  the  assured.  But  upon  familiar  prin- 
ciples, often  recognized  by  this  court,  the  in- 
surer acquires  by  such  payment  a  corresponding 
right  in  any  damages  to  be  recovered  by  the  as- 
sured against  the  wrong-doer,  or  other  party  re- 
sponsible for  the  loss,  and  may  enforce  this 
right  by  action  at  common  law  in  the  name  of 
the  assured,  or,  when  the  case  admits  of  pro- 
ceeding in  equity  or  admiralty,  by  suit  in  his 
own  name.  Hail  v.  J?.  B.  do.,  18  Wall.,  867 
[80  U.  8.,  XX.,  594];  Comegys  v.  Vote,  1  Pet., 
193;  Fretz  v.  Bull ,  12  How.,  466;  The  Monli- 
eello,  17  How., 152  [58 U.  8.,  XV.,  681;  Garrison 
v.  Ins.  Co.,  19  How.,  312  [60  U.  8.,  XV.,6561; 
see,  also,  The  Sarah  Ann,  2  Sum.,  206;  The  Aim 

C.  Pratt,  1  Curtis,  340;  Clark  v.  Wilton,  10;i 
Mass.,  219;  Yates  v.  Wltytc,  5  Scott,  640:  S.  C, 
4Bing.  (N.  C),  272;  8.  C,  1  Arnold,  85;  Simp- 
son v.  Thompson,  8  App.  Cos.,  279. 

This  right  of  the  insurer  is  not  contingent  up- 
on the  loss  having  been  total,  or  upon  its  having 
been  followed  by  an  abandonment,  but  rests 
upon  the  ground  that  his  contract  is  in  the  nat- 
ur  !  of  a  contract  of  indemnity,  and  that  he  is 
therefore  entitled,  upon  paying  a  sum  for  which 
others  are  primarily  liable  to  the  assured,  to  be- 
proportionally  subrogated  to  his  right  of  action 
agamstthem.  Phil.  Ins.,  sec.  1723;7/a«v.  U.Il. 
Co.,  13  Wall.,  871  [80  U.S.,  XX.,  5961;  White 
v.  DobinsonM  Sim.,  278;  Quebec  Ass.  Co.  v.  St. 
Louis,  7  Moore  (P.  C),  286;  Dickenson  v.  Jar- 
rf»n«,L.R.  3 C. P.  ,689.644;  Simpson  v.  Thompson , 
3  App.  Cos. ,  284,  298;  Darrell  v.  Tibbitts,  5  Q.  B. 

D.  ,560. 

By  the  express  terms  of  each  of  the  policies 
upon  The  Robert  E.  Lee,  the  insurers,  upon 
payment  of  a  loss,  were  entitled  to  demand  from 
the  assured  an  assignment  of  his  right  to  re- 
cover damages  against  The  Potomac  for  the  loss 
so  paid  for,  or  to  bring  suit  for  such  damages  in 
his  name,  and  to  hold  to  their  own  use  such 
proportion  of  those  damages  as  the  amount  in- 
sured bore  to  the  valuation  of  The  Robert  E. 
Lee  in  the  policy.  And  that  valuation  is  con- 
clusive in  respect  of  all  rights  and  obligations 
arising  upon  the  policy  of  insurance.  Ins.  Asto. 
v.  Armstrong,  L.  R.  5  Q.  B.,  244. 

The  amount  which,  by  the  effect  or  the  con* 
tract  of  insurance,  and  of  the  payment  of  a  loss, 
under  it,  the  insurers  bad  the  right  to  recover 
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to  their  own  use  from  The  Potomac  and  her 
owners,  they  had  the  right  to  release  and  as- 
sign, if  they  saw  fit,  to  those  owners.  The  claim 
of  the  latter  to  a  deduction  on  this  account  from 
the  damages  to  be  recovered  against  them  does 
not  arise  out  of  any  right  of  their  own,  but  out 
of  the  right  so  derived  from  the  insurers.  The 
circuit  court,  therefore,  erred  in  holding  that 
no  part  of  this  amount  should  be  deducted  from 
the  libelant '8  damages. 

But  the  insures  are  entitled  only  to  damages 
to  be  recovered  for  an  injury  for  which  they 
have  paid,  and  to  such  proportion  only  of  those 
damages  as  the  amount  insured  bears  to  the 
valuation  in  the  policies.  As  the  amount  in- 
sured was  only  two  thirds  of  the  valuation, 
leaving  the  owner  to  stand  his  own  insurer  for 
the  remaining  third,  and  as  the  damages  to  be  re- 
covered in  this  suit  are  for  the  injury  to  his 
whole  interest,  whether  insured  or  uninsured, 
it  is  quite  clear  that  the  insurers  had  no  right 
to  more  than  two  thirds  of  the  damages  so  re- 
covered. 

Besides,  the  insurance  applied  to  all  injuries 
caused  to  the  insured  vessel  by  collision, whether 
the  collision  was  owing  to  unavoidable  acci- 
dent, or  to  negligence  on  the  part  of  the  other 
vessel,  or  to  negligence  of  the  master  and  crew 
1 636]  0f  the  vessel  insured.  Phil.  Ins.,  sees.  1049, 
1099;  Int.  Co.  v.  Sherwood,  14  How.,  851.  The 
insurers  therefore,  within  the  limit  of  their  poli- 
cies, were  responsible  to  the  assured  for  the 
entire  damage  to  his  vessel,  and  not  merely  for 
the  moiety  thereof  which,  because  of  the  fault 
on  her  part  as  well  as  on  the  part  of  the  other 
vessel,  was  all  that  he  could  recover  against  the 
latter;  and  the  sum  paid  to  him  by  the  insurers 
is  equally  applicable  to  that  portion  of  the  dam- 
age for  which  he  cannot  recover  against  the 
other  vessel  and  her  owners,  as  to  that  portion 
for  which  he  can  so  recover. 

The  necessary  consequence  is  that  only  one 
half  of  two  thirds.or  one  third ,  of  the  sum  paid  to 
the  libelant  by  the  insurers,  can  be  treated  as 
paid  on  account  of  the  damages  which  he  can 
recover  in  this  suit  and,  therefore,  under  the 
claim  made  in  the  answer  and  at  the  argument, 
that  third  only  can  be  deducted  from  those 


The  remit  it,  that  the  decree  of  the  Circuit 
Court,  awarding  to  the  libelant  t/ie  turn  of 
$6,040.37,  being  one  half  of  the  excess  of  the  dam- 
aget  tuttained  by  T/te  Robert  E.  Lee  over  the  dam- 
age! sustained  by  Tlie  Potomac,  mutt  be  reverted 
in  to  far  at  to  deduct  from  that  turn  the  turn  of 
$2,476.51,  being  one  third  of  the  turn  paid  to  him 
by  the  insurance  companies,  and  mutt  in  other 
respects  be  affirmed;  and  it  it  to  ordered. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

r636]  JOSEPH  E.  YEN  ABLE  et  al..  Doing  Busi- 
ness under  the  Firm  Name  and  Style  of  Ve- 
wable  &  Son,  Plfft.  in  Err . 

v. 

GEORGE  S.  RICHARDS,  Collector  of  In- 
ternal Revenue. 

(Bee  &  C,  15  Otto,  836-840.) 
Removal  of  actions— tax  on  snuff. 

*L  Section  848  of  the  Revised  Statutes,  providing 
•Head  notes  by  Mr.  Justice  Harlan. 
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for  removal  from  State  Courts  of  civil  suite  against 
revenue  officers,  is  not  superseded  by  the  Act  of 
March  8,  1876. 

2.  The  tax  on  snuff  Is  thirty-two  cents  per  pound. 
Granulated  tobacco,  whatever  it  may  be.  was  not 
snuff,  within  the  meaning  of  the  statute. 

[No.  295.] 

Argued  Apr.  28, 1882.     Decided  May  8.  1882. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1   States  for  the  Eastern  District  of  Virginia. 

The  case  is  stated  by  the  court. 

Mr.  Williavm  P.  Harwell,  for  plaintiffs  in 
error. 

Mr.  Samuel  F.  Phillips,  Solicitor -Gen., 
for  defendants  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of  1 887 1 
the  court: 

Section  648  of  the  Revised  Statutes  provides, 
among  other  things,  for  the  removal  into  the 
Circuit  Court  of  the  United  States  for  the  proper 
district,  upon  petition  by  defendant  to  that 
court,  without  bond  and  without  reference  to 
the  amount  in  dispute,  of  any  civil  suit  or  crim- 
inal prosecution,  "Commenced  in  any  State 
Court  against  an  officer  appointed  under  or  act- 
ing by  authority  of  any  revenue  law  of  the  Unit- 
ed States,  now  or  hereafter  enacted,  or  against 
any  person  acting  under  or  by  authority  of  any 
such  officer,  on  account  of  any  act  done  under 
color  of  his  office,  or  of  any  such  law,  or  on  ac- 
count of  any  right,  title  or  authority  claimed  by 
such  officer  or  other  person  under  such  law;  or  is 
commenced  against  any  person  holding  property 
or  estate  by  title  derived  from  any  such  officer, 
and  affects  the  validity  of  such  revenue  law." 
Similar  provisions  are  to  be  found  in  the  Act  of 
July  18,  1866,  reducing  internal  taxation,  and 
for  other  purposes,  ana  in  the  Act  of  March  2, 
1888,  providing  for  the  collection  of  duties  on 
imports.  14  Stat,  at  L.,  171,  sec.  67;  4  Stat,  at 
L.,  638,  sec.  8. 

The  present  suit,  commenced  in  one  of  the 
courts  of  the  Commonwealth  of  Virginia  and 
thence  removed,  in  the  mode  prescribed  by  the 
above  section,  into  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Vir- 
ginia, is  clearly  embraced  by  the  terms  of  that 
section.  Its  object  is  to  recover  from  the  de- 
fendant, Richards,  certain  sums,  aggregating 
more  than  $5,000,  which,  it  is  alleged,  he,  as  a 
Collector  of  Internal  Revenue,  illegally  exacted 
and  collected,  as  taxes,  upon  snuff  manufactured 
by  the  plaintiffs,  Venable  &Son.  The  court  be- 
low denied  a  motion  to  remand  the  cause  to  the 
State  Court  Its  action,  in  that  particular,  is 
now  assailed,  upon  the  assumption  that  the  Act 
of  March  8,  1875  [18  Stat,  at  L.,  470],  determin- 
ing the  jurisdiction  of  the  Circuit  Courts  of  the 
United  States  and  regulating  the  removal  of 
causes  from  the  State  Courts,  superseded  section 
648  of  the  Revised  Statutes,  at  least  as  to  all 
cases  removable  under  the  Act  of  1875.  The 
present  suit  is,  undoubtedly,  one  arising  under 
the  laws  of  the  United  States,  and  as  the  matter 
in  dispute,  exclusive  of  costs,  exceeds  the  sum 
of  $500,  it  could,  consistently  with  the  lan- 
guage of  the  Act  of  1875,  have  been  removed  be- 
fore or  at  the  Term  at  which  it  could  have  been 
first  tried,  upon  petition  filed  in  the  State  Court, 
accompanied  by  the  required  bond.  But  it  does  1 638] 
not  follow  that  a  removal  of  suits,  described  in 
section  648  of  the  Revised  Statutes,  could  not 
be  effected  in  some  other  mode  than  that  dclined 
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In  the  Act  of  1875.  The  latter  statute,  neither 
in  terms  nor  by  necessary  implication,  abrogates 
previous  laws  providing  for  the  removal  of 
causes  from  the  State  Courts  into  the  courts  of 
the  Union.  It  repeals  only  such  Acts  and  parts 
-of  Acts  as  are  in  conflict  with  its  provisions. 
We  fail  to  perceive  any  necessary  conflict  be- 
tween the  two  statutes.  Section  643  provides 
for  the  removal  of  both  civil  and  criminal  pros- 
ecutions of  a  limited  class,  arising  under  the 
laws  of  the  United  States,  without  regard  to  the 
amount  involved,  while  the  Act  of  1875  provides 
for  the  removal  of  all  civil  suits  arising  under 
the  laws  of  the  United  States,  where  the  matter 
in  dispute  exceeds  the  sum  or  value  of  $500. 
Certainly  so  much  of  the  former  as  relates  to 
criminal  prosecutions  is  unaffected  by  the  Act 
of  1875.  And  the  same  thing  may  be  said  of 
civil  suits,  of  the  class  described  in  section  648, 
where  the  matter  in  dispute,  exclusive  of  costs, 
is  less  than  the  sum  of  $500.  But  looking  at  the 
policy  which  underlies  all  the  legislation  provid- 
ing for  the  removal  from  State  Courts  of  civil 
suits  against  officers,  appointed  under  or  acting 
by  authority  of  any  revenue  law  of  the  United 
States,  we  cannot  suppose  that  Congress  intend- 
ed to  deny  to  such  officers,  when  sued  for 
amounts  exceeding  $500,  exclusive  of  costs,  the 
benefit  of  the  liberal  provisions  which  are  con- 
fessedly accorded  to  them  when  sued  for  less 
than  that  sum.  "  If  by  any  reasonable  construc- 
tion the  two  statutes  can  stand  together,  they 
must  so  stand.  If  harmony  is  impossible,  and 
only  in  that  event,  the  former  law  is  repealed  in 
part  or  wholly  as  the  case  may  be."  State  v. 
-Stotf,17Wall.,481[84U.S.,XXI.,654].  We  are 
of  opinion  that  effect  will  be  given  to  the  inten- 
tion of  Congress  by  holding,  as  we  now  do,  that 
section  648  of  the  Revised  Statutes,  not  being  in 
conflict  with  the  Act  of  1875,  is  in  full  force  as 
to  all  cases  embraced  by  its  terms;  and,  conse- 
quently, that  the  Act  of  1875,  so  far  as  it  em- 
braces suits  arising  under  the  laws  of  the  Unit- 
ed States,  does  not  preclude  a  removal  of  a  suit, 
of  the  class  defined  in  section  648,  in  the  mode 
prescribed  by  that  section. 

This  brings  us  to  a  consideration  of  the  case 
upon  its  merits.  The  amounts  which  plaintiffs 
claim  were  illegally  exacted  as  taxes  upon  snuff 
rami  manufactured  by  them  were  paid  from  August, 
1  J  1872,  to  May,  1875,  both  inclusive.  They  were 
assessed,  upon  snuff,  at  the  rate  of  82  cents  per 
pound  for  the  whole  period,  and  their  conten- 
tion is,  that  that  was  in  excess  of  the  rate  estab- 
lished by  law. 

We  are  of  opinion  that  the  snuff  manufact- 
ured by  plaintiffs  was  taxable  at  the  rate  of  thir- 
ty-two cents  per  pound.  A  careful  examination 
of  section  61  of  the  Act  of  July  20, 1868,  section 
81  of  the  Act  of  June  6,  1872,  section  8868  of 
the  Revised  Statutes,  and  section  2  of  the  Act 
of  March  8,  1875,  will  show  that  during  the  pe- 
riod in  question  the  tax  upon  snuff,  of  all  de- 
scriptions, when  prepared:  for  use,  and  manu- 
factured of  tobacco  or  any  substitute  of  tobacco, 
was  thirty -two  cents  per  pound.  15  Stat,  at  L., 
152 ;  17  Stat,  at  L.,  249;  Rev.  Stat.,  sec.  8868; 
13  Stat,  at  L.,  389.  The  only  basis  for  a  differ- 
ent construction  of  the  statutes  exists  in  the  fact 
that  the  Act  of  June  6, 1872,  substituted  for  the 
third  and  fourth  paragraphs  ot  section  61  of  the 
Act  of  July  20,  1868,  a  single  paragraph  which, 
among  other  things,  prescribes  a  tax  of  twenty 
See  15  Otto.  U.  S..  Book  26. 


cents  per  pound  upon  granulated  tobacco.  The 
substituted  paragraph  was  carried  into  the  Re- 
vised Statutes,  and  is  the  second  paragraph  of 
section  3868.  The  conclusion  attempted  to  be 
drawn  from  these  facts  has  no  foundation  what- 
ever upon  which  to  rest.  The  Act  of  1872  left 
untouched  the  same  paragraph  of  section  61  of 
the  Act  of  1868,  which  expressly  provided  that 
"Upon  tobacco  and  mt^Twhich  shall  be  manu- 
factured and  sold,  or  removed  for  consumption 
or  use,  there  shall  be  assessed  and  collected  the 
following  taxes: 

"  On  snuff  manufactured  of  tobacco  or  any 
substitute  of  tobacco,  ground,  dry,  damp,  pick- 
led, scented  or  otherwise,  of  all  descriptions, 
when  prepared  for  use.  a  tax  of  thirty-two  cents 
per  pound.  And  snuff  flour,  when  sold  or  re- 
moved for  use  or  consumption,  shall  be  taxed 
as  snuff,  and  shall  be  put  up  in  packages  and 
stamped  in  the  some  manner  as  snuff." 

And  this  provision  was  reproduced  in  section 
3868  of  the  Revised  Statutes,  of  which  the  par- 
agraph, prescribing  a  tax  of  twenty  cents  on 
granulated  tobacco,  is,  also,  apart.  The  plaint- 
iffs concede  that  the  article  which  was  taxed  in 
their  hands  was  commonly  known  as  snuff,  but 
they  insist  that  snuff  is  y  ranulated  tobacco  with- 
in the  meaning  of  the  Act  of  1872,  and  of  the 
Revised  Statutes.  If  so,  it  results  that  while 
granulated  tobacco  was  subject,  since  the  pas- 
sage of  the  Act  of  1872,  and  up  to  March  8, 1875, 
to  a  tax  of  twenty  cents  per  pound  and,  by  the 
Act  of  the  latter  date,  to  twenty-four  cents  per  rg^m 
pound,  there  was  in  force,  during  the  same  i>e-  11 
riod,  another  provision  specifically  taxing  snuff, 
manufactured  of  tobacco  or  any  substitute  for 
tobacco,  of  all  descriptions,  at  the  rate  of  thirty- 
two  cents  per  pound.  Any  such  construction 
of  the  statute  is  inadmissible.  .The  bill  of  ex- 
ceptions stated  that  there  wa»  no  evidence  to 
show  that  the  term  "  snuff"  was  synonymous 
with  "granulated  tobacco,"  and  that  while  the 
plaintiffs'  witnesses  knew  what  was  meant  by 
"snuff,"  they  did  not  know  what  '* granulated 
tobacco  "  was,  in  the  trade  in  Virginia,  nor  what 
the  statute  meant  by  that  phrase.  It  will  not, 
therefore,  be  expected  that  this  court  will  judi- 
cially know  what  granulated  tobacco  is,  or  in 
what  respect,  if  in  any,  it  resembles  snuff.  All 
that  we  decide  is,  that  the  article  manufactured 
of  tobacco  or  any  substitute  for  tobacco,  known 
in  the  trade  and  prepared  for  use  as  snuff,  is, 
within  the  meaning  of  the  statute,  snuff  upon 
which,  when  sold  or  removed  for  consumption 
or  use,  was  imposed,  during  the  period  in  ques- 
tion, a  tax  of  thirty-two  cents  per  pound. 

The  judgment  it  affirmed. 

True  copy.  Test : 

James  H.  licKenney,  Clerk,  Sup.  Court,  TJ.  8. 


CLARE  W.  UPTON,  Assignee  in  Bankruptcy  [640] 
of  the  Great  Western  Insurance  Jom- 
pant,  Plff.  in  Err., 

daniel  Mclaughlin. 

(See  8.  C,  16  Otto,  MO-S48.) 

Action*  bp  attignee  in  bankruptcy— (Statute  oj 
Limitation* — bar  by— point  not  taken  in  court 
betov). 

L  Section  6067  of  the  Revised  Statutes  docs  not 
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impose  an  absolute  limit  of  two  years  after  the  ap- 
pointment of  the  assignee  in  bankruptcy,  to  his 
right  of  action  in  respect  to  transactions  which  oc- 
curred before  such  appointment,  and  there  is  no 
want  of  power  in  the  court  to  entertain  a  suit  after 
such  two  years  have  elapsed. 

2.  It  is  too  late  for  a  defendant  who  does  not  take, 
prior  to  a  Judgment  against  him.  the  point  that  the 
action  is  barred  by  a  statute  of  limitation,  to  raise 
the  point  for  the  first  time  in  an  appellate  court. 

a  The  Supreme  Court  of  Wyoming  Territory  has 
power  under  its  octte  to  reverse  a  judgment  of  the 
district  court. 

[No.  261.] 

Submitted  Apr.  S,  1882.    Bedded  May  8,  1882. 

F ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Wyoming. 
The  case  is  stated  by  the  court. 
Messrs.  Homer  Cook  and  Edward  P.  John- 
son, for  plaintiff  in  error. 
Mr.  William  R.  Steele,  for  defendant  in 

[641]  eiTOr 

Mr.  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  in  the  District  Court 
of  the  First  Judicial  District  of  the  Territory  of 
Wyoming,  in  and  for  Laramie  County,  by  the 
assignee  in  bankruptcy  of  the  Great  Western 
Insurance  Company,  to  recover  from  Daniel 
McLaughlin  the  sum  of  $800,  with  interest  at 
12  per  cent,  from  the  15th  day  of  August,  1872, 
as  the  amount  due  and  unpaid  on  a  subscrip- 
tion for  ten  shares  of  the  capital  stock  of  the 
company,  owned  by  McLaughlin.    The  cora- 

f any  was  a  corporation  of  the  State  of  Illinois, 
n  February,  1872,  it  was  adjudicated  a  bank- 
rupt by  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Illinois,  and  on  the 
11th  of  April,  1872,  the  plaintiff  was  appointed 
its  assignee,  and  an  assignment  of  all  its  prop- 
erty was  executed  to  him.  On  the  5th  of  July, 
1872,  the  bankruptcy  court  mode  an  order 
that  the  entire  amount  unpaid  of  the  capital 
stock  of  the  company  be  paid  to  the  assignee 
on  or  before  the  15th  of  August,  1872,  at  his 
office  in  Chicago  and  that,  in  default,  thereof, 
the  assignee  proceed  to  collect  the  same.  The 
amount  claimed  in  this  suit  is  80  per  cent,  on 
$1,000,  being  on  ten  shares  of  $100  each.  The 
suit  was  commenced  by  a  petition  filed  April 
8th,  1876.  McLaughlin  put  in  an  answer  set- 
ting up  four  several  defenses.  The  fourth  de- 
fense set  up,  as  a  cause  of  action  against  the 
company,  and  as  a  set-off  to  the  plaintiff's 
claim,  that  the  company,  before  it  was  ad- 
judged bankrupt,  was  indebted  to  the  defend- 
ant on  a  balance  due  upon  an  account,  in  a 
specified  sum,  which  was  still  due,  and  for 
which  sum  the  defendant  prayed  judgment 
against  the  plaintiff.  The  plaintiff  demurred, 
by  one  demurrer,  to  the  second,  third  and 
fourth  defenses.  The  district  court  overruled 
the  demurrer  as  to  the  second  and  third  de- 
fenses, and  sustained  it  as  to  the  fourth  de- 
fense. To  such  ruling  against  the  defendant,  he 
excepted.  The  case  was  tried  by  a  jury,  and  a 
verdict  was  rendered  finding  for  the  plaintiff 
and  assessing  his  damages  at  $1,008.  There- 
upon a  judgment  was  entered  that  the  assignee 
recover  from  McLaughlin  $1,008  and  the  costs 
[642]  of  tne  action.  McLaughlin,  by  a  petition,  in 
error  to  the  Supreme  Court  of  the  Territory, 
alleging  thirty-. wo  several  errors  made  by  the 
district  court,  prayed  for  a  reversal  of  the 
judgment.  The  Supreme  Court  entered  a  judg- 
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ment  that  the  judgment  of  the  district  court 
must  be  reversed  and  held  for  naught,  and  then 
stating  that  "  The  court,  further  proceeding  to 
render  such  judgment  as  the  said  district  court 
ought  to  have  rendered,  find  that  said  court  hail 
no  jurisdiction  of  said  cause,"  and  that  it  should 
have  rendered  judgment  in  favor  of  McLaugh- 
lin and  against  the  assignee,  and  that  judgment 
be  rendered  in  favor  of  McLaughlin  and  against 
the  assignee,  and  that  McLaughlin  recover  from 
the  assignee  $59.25  costs,  and  that  such  judg- 
ment be  remanded  to  the  district  court  for  exe- 
cution, and  that  a  special  mandate  be  sent  to 
said  court  therefor.  The  assignee  has  brought 
the  case  into  this  court  by  a  writ  of  error  to  the 
Supreme  Court  of  Wyoming  Territory. 

The  grounds  on  which  that  court  proceeded 
in  holding  that  the  district  court  had  no  juris- 
diction, and  in  reversing  the  judgment  of  that 
court,  are  shown  by  its  opinion,  which  is  found 
in  the  record.  The  opimun  proceeds  upon  the 
view  that,  because  of  the  provisions  of  section 
5057  of  the  Revised  Statutes  of  the  United 
States,  the  district  court  had  no  jurisdiction  of 
the  suit.  That  section  is  as  follows:  "  No  suit, 
either  at  law  or  in  equity,  shall  be  maintainable 
in  any  court,  between  an  assignee  in  bankrupt- 
cy and  a  person  claiming  an  adverse  interest, 
touching  any  property  or  rights  of  properly 
transferable  to  or  vested  in  such  assignee,  unless 
brought  within  two  years  from  the  time  when 
the  cause  of  action  accrued  for  or  against  such 
assignee.  And  this  provision  shall  not  in  any 
case  revive  a  right  of  action  barred  at  the  tim'i- 
when  an  assignee  is  appointed."  The  view 
taken  in  the  opinion  is,  that  this.statute  is  not 
a  statute  merely  limiting  the  remedy,  but  im- 
poses an  absolute  limit;  that,  after  two  years,  the 
assignee  can  neither  sue  nor  be  sued,  but  hisoJ  - 
fice,  for  the  purpose  of  commencing  any  suit . 
must  be  regarded  as  having  expired;  that  no 
court  has  power  to  admit  him  to  a  status  with- 
in the  court;  and  that  such  want  of  power  is 
want  of  jurisdiction.  The  opinion  cites  the 
opinion  of  this  court  delivered  by  Mr.  Justin 
Miller,  in  Bailey  v.  Olover,  21  Wall.,  342  [&* 
U.  8.,  XXII.,  686]  and  interprets  it  as  holding 
that  the  statute  (then  sec.  2  of  the  Act  of  March 
2, 1867, 14  Stat,  at  L.,  518)  is  an  absolute  juris- 
dictional limitation,  and  thus  as  an  adjudica- 
tion  of  the  question,  furnishing  the  rule  which  I®*3! 
governs  this  case.  This  is  an  entire  miscon- 
ception of  the  decision  in  Bailey  v.  Qloter. 
That  decision  established  the  contrary  proposi- 
tion. It  was  a  suit  in  equity,  in  which  the  as- 
signee in  bankruptcy,  more  than  three  years 
after  the  date  of  his  appointment,  filed  a  bill 
against  three  relatives  of  the  bankrupt,  to  eel 
aside  conveyances  made  to  them,  by  the  bank- 
rupt, of  all  his  estate,  in  fraud  of  his  creditors. 
It  alleged  that  the  bankrupt  and  the  defendants 
kept  secret  their  fraudulent  acts,  whereby  the 
assignee  and  the  creditors  were  prevented  from 
obtaining  any  sufficient  knowledge  or  informa- 
tion thereof  until  within  two  years  before  the 
filing  of  the  bill.  The  defendants  demurred  to 
the  bill,  on  the  ground  that  the  suit  was  not 
brought  within  two  years  from  the  appoint- 
ment of  the  assignee.  The  demurrer  was  sus- 
tained by  the  circuit  court.  The  plaintiff  ap- 
pealed to  this  court.  The  report  of  the  case 
shows  that  the  defendants  contended  here  that 
the  case  was  not  one  of  an  ordinary  statute  of 
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limitation,  but  that  the  statute  was  imperative 
and  admitted  ofino  exceptions  as  to  any  tribunal. 
If  such  contention  had  been  regarded  by  this 
court  as  correct,  the  decision  of  the  circuit  court 
would  necessarily  have  been  affirmed.  But  this 
court  held  that  the  statute  in  question  was  a 
statute  of  limitation,  and  one  of  such  a  charac- 
ter as  not  to  set  up  an  absolute  bar  of  two  years, 
from  the  mere  lapse  of  that  time,  but  to  require 
the  application  to  it  of  the  principle  that  where 
there  has  been  no  negligence  or  laches  on  the 
part  of  a  plaintiff  in  coming  to  the  knowledge 
of  the  fraud,  which  is  the  foundation  of  the 
suit;  and  when  the  fraud  has  been  concealed, 
or  is  of  such  a  character  as  to  conceal  itself  the 
statute  does  not  begin  to  run  until  the  fraud  is 
discovered  by  or  becomes  known  to  the  party 
suing  or  those  in  privity  with  him.  On  this 
view,  this  court  reversed  the  decree  below.  This 
was  a  plain  decision  that  the  statute  in  question 
does  not  impose  an  absolute  limit  of  two  years 
after  the  appointment  of  the  assignee,  in  re- 
spect to  transactions  which  occurred  before 
such  appointment,  and  that  there  is  no  want  of 
power  in  the  court  to  entertain  a  suit  after  such 
two  years  have  elapsed.  This  view  was  recog- 
nized and  applied  by  this  court  in  Qifford.  v. 
Helms,  98  U.  8.,  248  [XXV.,  57],  although 
there  it  was  held  that,  on  the  facts,  the  assign- 
ee's right  of  action  commenced  at  the  time  of 
his  appointment.  It  is,  therefore,  clear,  that  no 
support  for  the  decision  below  is  to  be  drawn 
1 644  J  from  the  case  of  Bailey  v.  Glover.  The  ques- 
tion is  not  to  be  treated  as  one  of  power  or  ju- 
risdiction, but  as  one  dependent  on  the  princi- 

P  Thxsbeing  so,  the  record  shows  that  no  ques- 
tion as  to  the  application  of  the  statute  to  the 
case  was  raised  in  the  District  Court  of  the  Ter- 
ritory by  the  defendant,  either  in  pleading  or  on 
the  trial  or  before  judgment.  It  is  too  late  for 
a  defendant  who  does  not  take,  prior  to  a  judg- 
ment against  him,  the  point  that  the  action  is 
barred  by  a  statute  of  limitation,  to  raise  the 
point  for  the  first  time  in  an  appellate  court. 
This  principle  is  always  applied  to  questions 
which  arc  not  questions  of  jurisdiction.  Storm 
v.  U.  8..  94  U.  S.,  76,  81  [XXIV.,  42, 44]. 

It  is,  however,  contended  by  the  defendant 
that  the  question  of  the  bar  by  the  Statute  was 
presented  in  the  Supreme  Court  of  the  Territory 
by  the  record  from  the  district  court,  because 
the  petition  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  could  have  been 
demurred  to  for  that  cause.  Section  85  of  the 
Code  of  Civil  Procedure  of  the  Territory  of 
Wyoming  provides  that  the  defendant  may  de- 
mur to  the  petition  when  it  appears  upon  its 
face,  either  that  the  court  has  no  Jurisdiction  or 
that  the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Section  87  pro- 
vides that  the  objection  to  the  jurisdiction  of 
the  court,  and  the  objection  that  the  petition 
does  not  state  the  facts  sufficient  to  constitute  a 
cause  of  action,  shall  not  be  deemed  to  be  waived 
by  not  taking  them  by  either  demurrer  or  an- 
swer. It  is  contended  that  a  petition  which 
shows  upon  its  face  that  the  cause  of  action  is 
barred  by  a  statute  of  limitation,  is  a  petition 
which  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action;  and  that  that  objection, 
though  not  taken  by  demurrer  or  answer,  may 
be  taken  at  any  time.  But  we  are  of  opinion 
See  15  Otto. 


that  the  statutory  provisions  referred  to  cannot 
properly  be  construed  as  allowing  the  defense  of 
a  bar,  by  a  statute  of  limitation,  to  be  raised  for 
the  first  time  in  an  appellate  court,  even  though 
the  petition  might  have  been  demurred  to  as 
showing  on  its  face  that  the  cause  of  action  is 
so  barred,  and  thus  as  not  stating  facts  sufficient 
to  constitute  a  cause  of  action. 

The  petition  in- this  case  seta  out  facts  which  [8*5] 
show  that  the  cause  of  action  sued  on,  accrued 
to  the  assignee  more  than  two  years  before  the 
bringing  of  the  suit.  Assuming  the  suit  to  be 
such  a  suit  as  is  mentioned  in  section  5057,  it 
is  held  by  the  Supreme  Court  of  Wyoming, 
Bonnificld  v.  Price,  1  Wy.,  172,  that  the  rule  is 
well  established  in  that  Territory,  that  where 
from  the  face  of  the  petition  it  ia  apparent, with- 
out any  further  showing,  that  the  claim  is  bantu 
by  a  statute  of  limitation,  a  defendant  may  take 
advantage  of  such  bar  by  a  special  demurrer  to 
the  petition.  The  same  rule  prevails  in  Ohio; 
Sturges  v.  Burton,  8  Ohio  St.,  215;  McKinney 
v.  McKinney,  Id.,  428 ;  and  in  Kansas;  Zone  v. 
Zane,  5  Kan.,  184;  and  in  Nebraska;  Peters  v. 
Dunndls,  5  Neb.,  460.  The  rule  is  founded  on 
the  view  that  in  such  a  case  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
action.  But  if,  in  the  court  of  original  juris- 
diction, the  defense  of  a  statute  of  limitation  is 
not  raised  by  either  demurrer  or  answer,  and  is 
not  brought  to  the  attention  of  the  court  which 
tries  the  cause,  by  some  objection  taken  in  a 

S roper  manner,  before  judgment,  it  cannot,  un- 
er  section  87  of  the  Code  of  Wyoming,  be 
raised  for  the  first  time  in  an  appellate  court. 
The  effect  of  that  section  is  only  to  permit  the 
defendant  to  make  the  objection  after  demurrer 
or  answer  and  before  judgment.  Under  such 
a  statutory  provision  it  has  been  held  that  the 
objection  may  first  be  made  at  the  trial,  and 
even  after  the  evidence  is  all  in;  Coffin  v.  Bey- 
nolds,  87  N.  Y.,  640;  Zane  v.  Zane,  5  Kan., 184; 
and  that  it  may  be  made  by  stating  it  distinctly 
as  a  ground  of  objection  to  the  introduction  of 
evidence.  Zane  v.  Zane,  ubi  supra.  But  unless 
it  appeared  by  the  record  which  was  before  the 
Supreme  Court  of  Wyoming  in  this  case,  that 
the  objection  had  been  taken  in  some  proper 
manner  in  the  district  court,  the  Supreme  Court 
could  not  notice  it.  That  court  has  power  (Code, 
sec.  518)  to  reverse  a  judgment  of  the  district 
court  for  errors  appearing  on  the  record,  and 
the  petition  in  error  (sec.  514)  must  set  forth  the 
errors  complained  of.  Neither  in  the  bill  of  ex- 
ceptions, nor  in  the  twenty-eight  errors  specified 
in  the  motion  for  a  new  trial  in  the  district 
court,  nor  in  the  thirty-two  errors  specified  in 
the  petition  in  error,  is  there  any  allusion  to  the 
Statute  of  Limitation. 

The  defendant  contends  that  as  the  district 
court  sustained  the  demurrer  to  the  fourth  de- 
fense in  the  answer,  and  the  defendant  excepted  [ 646 ] 
to  the  ruling,  the  question  as  to  whether  the  pe- 
tition was  sufficient  as  a  pleading  was  thereby 
brought  up,  because  the  district  court  ought  to 
have  given  judgment  against  the  party  which 
committed  the  first  fault  in  pleading.  But  we 
are  of  opinion  that  the  record  must  show  that 
the  question  as  to  whether  it  appeared  by  the  pe- 
tition that  the  action  was  barred  by  the  Statute 
was  distinctly  presented  to  and  raised  before  the 
district  court.  This  does  not  appear,  as  before 
stated. 
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The  defendant  also  contends  that  various  ob- 
jections and  exceptions  taken  by  him  to  the  ad- 
mission of  evidence,  and  to  instructions  to  the 
jury,  and  various  grounds  of  error  stated  in  the 
motion  for  a  new  trial,  raised  the  question  re- 
ferred to.  It  is  sufficient  to  say,  that  the  objec- 
tions to  the  admission  of  evidence  merely  state 
that  the  evidence  is  incompetent,immaterial  and 
irrelevant,  without  suggesting  the  question  of 
the  Statute  of  Limitation;  and  that  the  excep- 
tions to  the  instructions  to  the  jury  and  the 
grounds  of  error  set  forth  in  the  motion  for  a 
new  trial  make  no  allusion  to  that  question,  nor 
is  there  any  allusion  to  it  in  the  record  sent  from 
the  district  court.  Under  such  circumstances, 
the  question  cannot  be  raised  in  the  appellate 
court.  Mays  v.  FriUon,  20  Wall.,  414  [87  U. 
8.,  XXII.,  889],  and  cases  there  cited;  Beater 
v.  Taylor,  98  U.  S.,  46  [XXIII.,  7971;  Wlieeler 
v.  Sedgwick,  94  U.  S.,  1  [XXIV.,  311. 

Because  the  Supreme  Court  of  Wyoming 
held  that  the  district  court^had  no  jurisdiction 
of  this  suit,  it  did  not  examme  any  of  the  ques- 
tions raised  by  the  defendant  in  the  bill  of  ex- 
ceptions taken  by  him.  As  it  improperly  re- 
versed the  judgment  of  the  district  court,  its 
judgment  must  be  reverted;  and  as  it  passed  on 
no  other  question  but  the  jurisdiction  of  the 
district  court,  the  case  must,  under  the  pro- 
visions of  sections  701  and  702  of  the  Revised 
Statutes,  be  remanded  to  it,  with  directions  to 
hear  and  determine  the  questions  raised  by  the 
petition  in  error,  and  to  take  such  further  pro- 
ceedings as  may  be  in  conformity  with  law  and 
not  inconsistent  with  the  opinion  of  this  court. 
True  copy.  Test. 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 
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[646]  CLARK  W.  UPTON,  Assignee  in  Bankruptcy 
of  the  Great  Western  Insurance  Com- 
pany, Plff.  in  Err., 

t. 

THOMAS  A.  KENT. 
(See  8.  C,  15  Otto,  848, 647.) 
opton  v.  McLaughlin,  ante,  followed. 

[No.  260.] 

Submitted  Apr.  3, 188t.   Decided  May  8, 1882. 

F ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Wyoming. 
The  case  is  sufficiently  stated  by  the  court. 
Messrs.  Homer  Cook  and  Edward  P.  John- 
ton,  for  plaintiff  in  error. 

Messrs.  Shellabarger  4k  Wilson  and  W. 
W.  Corlett,  for  defendant  in  error. 

Mr.  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

The  facts  shown  by  the  record  in  this  case' 
are  essentially  the  same  as  those  in  the  case  of 
the  same  plaintiff  against  McLaughlin,  No.  261 
[ante,  1197],  and  no  question  is  presented  in  this 
case  which  was  not  presented  in  that.  The*  de- 
cision in  that  case  requires  that  the  judgment 
of  the  Supreme  Court  of  the  Territory  be  re- 
versed and  that  the  case  be  remanded  to  it,  with 
directions  to  hear  and  determine  the  questions 
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raised  by  the  petition  In  error,  and  to  take  sucn 
further  proceedings  as  may  be  in  confe.-mit) 
with  law  and  not. inconsistent  with  the  opinion 
of  this  court  in  No.  261. 
True  copy.  Teat: 

James  H.  McKenney,  Clerk,  oup.  Court,  U.  8. 


Ex  Parte: 

ROBERT  BOYD,  Petitioner. 

(Bee  8.  a.  15  Otto.  «47-fl68.) 

Proceedings  supplementary  to  execution  in  the 
Federal  Courts— New  York  Code— power  of 
Congress. 

1.  Proceedings  supplementary  to  execution,  pro- 
vided by  the  laws  of  New  York,  are  a  remedy  In 
common  law  causes  to  reach  the  property  or  the 
judgment  debtor  allowed  In  actions  at  law  In  the 
courts  of  the  United  States,  by  section  916  of  the 
Revised  Statutes  of  the  United  States, 

2.  The  application  of  this  provision  of  the  New 
York  Code  to  the  courts  of  the  United  States  Is  not 
in  conflict  with  the  provisions  of  article  ILL,  section 
2  of  the  Constitution  of  the  United  States. 

3.  The  power  of  Congress  under  the  Constitution, 
as  well  as  that  of  the  courts  of  the  United  States  act- 
ing- under  its  authority,  extends  to  the  adoption  of 
the  laws  of  the  several  States,  not  only  as  to  the  nat- 
ure and  form  of  writs  of  execution  for  the  enforce- 
ment of  judgments,  but  also  as  to  all  proceedings 
thereupon. 
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Arpued  Apr.  26, 1882. 


May  8, 1882. 


PETITION  for  writ  of  habeas  corpus. 
The  case  is  stated  by  the  court, 
Mr.  Roger  M.  Sherman,  for  petitioner. 
Mr.  Samuel  F.  Phillips,  Solicitor-Gen., 
contra. 


Mr.  Justice  Matthews  delivered  the  opinion 
of  the  court: 

It  is  made  to  appear,  by  this  application,  that 
a  judgment  was  recovered  in  the  Circuit  Court 
for  the  Southern  District  of  New  York,  in  favor 
of  the  United  States  against  Robert  Boyd,  the 
petitioner,  and  Francis  O'Rourke,  on  which  ex- 
ecution was  issued  and  returned  unsatisfied,  ex- 
cept in  the  sum  of  $200,  leaving  due  thereon 
$8,128.92.  It  was  thereupon  ordered  by  the 
court,  on  motion  of  the  plaintiff's  attorney,  that 
the  matter  be  referred  to  Joseph  M.  Deuel,  Esq. , 
a  commissioner  of  the  court,  "  To  examine  the 
said  Robert  Boyd  and  Francis  O'Rourke,  and 
take  answers  on  oath  concerning  their  property, 
and  to  reduce  such  answers  ana  examination  to 
writing;  and  also  to  examine  on  oath  concerning 
such  property,  such  witnesses  as  may  be  offered 
by  the  respective  parties,  and  reduce  such  ex- 
amination to  writing,  and  report  such  answers 
and  examination,  and  all  his  proceedings  under  1 648 ) 
and  by  virtue  of  this  order  to  this  court  with  all 
convenient  speed,  and  the  said  Deuel  is  hereby 
appointed  a  referee  in  this  action  for  the  pur- 
pose aforesaid.  And  it  is  further  ordered  that 
the  said  Robert  Boyd  and  Francis  O'Rourke  do 
appear  before  the  said  referee  at  his  office  in 
the  PoBtofflce  building,  New  York  City,  on  the 
22d  day  of  May,  1879,  at  eleven  o'clock  A.  M.. 
to  answer  before  said  referee  concerning  their 
property  as  aforesaid ;  and  for  that  purpose  to 
appear  before  the  referee,  from  time  to  time,  as 
he  shall  direct  and  appoint." 

The  petitioner  moved  the  court  to  vacate  this 
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order,  for  illegality,  which  motion  the  court 
denied  ;  and  being  required  to  submit  to  the  ex- 
amination, the  petitioner  refused  to  take  an  oath 
to  testify  under  said  order,  whereupon,  on  mo- 
tion of  the  attorney  for  the  United  States,  the 
circuit  court  ordered  that  he  be  attached  and 
committed  to  the  custody  of  the  marshal,  as 
punishment  for  a  contempt  of  the  court  in  so 
refusing  to  be  sworn.  From  that  imprisonment 
the  petitioner  seeks  to  be  discharged,  and  to  that 
end  prays  for  a  writ  of  habeas  corjnu. 

The  grounds,  on  which  the  right  to  this  relief 
is  predicated,  are  set  forth  in  his  petition  as 

"Your  petitioner  is  informed  and  believes  that 
proceedings  supplementary  to  execution,  where- 
in your  petitioner  is  restrained  of  bis  liberty,  are 
not,  by  the  laws  of  the  State  of  New  York,  a 
remedy  in  common  law  causes  to  reach  the  prop- 
erty of  the  judgment  debtor  allowed  in  actions 
at  law  in  the  courts  of  the  United  States  by  sec- 
tion 916  of  the  Revised  Statutes  of  the  United 
States ;  but,  on  the  contrary,  that  these  proceed- 
ings are,  by  the  laws  of  the  State  of  New  York, 

Erescribed  as  part  of  a  code  to  abolish  common 
iw  causes,  as  such,  and  to  amalgamate  and  in- 
discriminate common  law  causes  and  suits  in 
equity,  and  to  confer  upon  the  courts  of  that 
State,  indifferently,  in  the  same  action  powers 
in  actions  at  law  and  in  equity.  Your  petitioner 
is  informed  and  believes  that  "the  application  of 
this  provision  of  that  Code  to  the  courts  of  the 
United  States  is  not  authorized  by  any  Act  of 
Congress, and  is  in  conflict  with  the  provisions  of 
article  III.,  section  2,  of  the  Constitution  of  the 
United  States,  which  preserves  and  establishes 
the  distinction  between  relief  at  law  and  in  equi- 
ty. Your  petitioner,  therefore, avers  and  charges 
that  the  said  circuit  court  was  and  is  wholly 
without  jurisdiction  in  the  premises,  and  that, 
therefore,  all  its  proceedings  therein  are  null  and 
void." 

The  material  portions  of  the  present  Statutes 
of  New  York  referred  to,  and  which  were  in 
force  at  the  time  of  the  adoption  of  the  Revised 
Statutes  of  the  United  States,  are  as  follows: 

"Proceedings  Supplementary  to  Execution. 

Sec.  392.  (1)  When  an  execution  against 
property  of  the  judgment  debtor,  or  of  anyone 
of  the  several  debtors  in  the  same  judgment, 
issued  to  the  sheriff  of  the  county  where  he  re- 
sides or  has  a  place  of  business,  *  *  *  is 
returned  unsatisfied  in  whole  or  in  part,  the 
judgment  creditor,  at  any  time  after  such  return 
made,  is  entitled  to  an  order  from  a  judge  of 
the  court  *  #  •  requiring  such  judgment 
debtor  to  appear  and  answer  concerning  his 
property,  before  such  judge  at  a  time  and  place 
specified  in  the  order,  within  the  county  to 
which  the  execution  wad  issued.   •  *  * 

(8)  On  an  examination  under  this  section, 
eith  er  party  may  examine  witnesses  in  his  be- 
half,  and  the  judgment  debtor  may  be  exam- 
ined in  the  same  manner  as  a  witness. 

(6)  No  person  shall,  on  examination  pursuant 
to  this  chapter,  be  excused  from  answering  any 
question,  on  the  ground  that  his  examination 
will  tend  to  convict  him  of  the  commission  of 
a  fraud;  but  his  answer  shall  not  be  used  as 
evidence  against  him  in  any  criminal  proceed- 
ing or  prosecution.  Nor  shall  he  be  excused 
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from  answering  any  question  on  the  ground  that 
he  has,  before  the  examination,  executed  any 
conveyance,  assignment  or  transfer  of  his  prop- 
erty for  any  purpose;  but  his  answer  shall  not 
be  used  as  evidence  against  him  in  any  crimi- 
nal proceeding  or  prosecution. 

Sec.  296.  Witnesses  may  be  required  to  ap- 
pear and  testify,  in  any  proceedings  under  this 
chapter,  in  the  same  manner  as  upon  the  trial 
of  an  issue. 

Sec.  296.  The  party  or  witness  may  be  re- 
quired to  attend  before  the  judge,  or  before  a 
referee  appointed  by  the  court  or  judge;  if  be- 
fore a  referee,  the  examination  shall  be  taken 
by  the  referee,  and  certified  to  the  judge.  All 
examinations  and  answers  before  a  judge  or  ref- 
eree, under  this  chapter,  shall  be  on  oath. 

Sec.  297.  The  judge  may  order  any  property 
of  the  judgment  debtor,  not  exempt  from  exe- 
cution in  the  bands  either  of  himself  or  any 
other  person,  or  due  to  the  judgment  debtor, 
to  be  applied  towards  the  satisfaction  of  the 
judgment    •        •        •        *  • 

Sec.  298.  The  judge  may  also,  by  order,  ap- 
point a  receiver  of  the  property  of  the  judg- 
ment debtor,  in  the  same  manner,  and  with  the 
like  authority,  as  if  the  appointment  was  made 
by  the  court,  according  to  section  244*.  But 
before  the  appointment  of  such  receiver  the 
judge  shall  ascertain,  if  practicable,  by  the 
oath  of  the  party  or  otherwise,  whether  any 
other  supplementary  proceedings  are  pending 
against  the  judgment  debtor,  and  if  such  pro-, 
ceedings  are  so  pending,  the  plaintiff  therein 
shall  have  notice  to  appear  before  him,  and  shall 
likewise  have  notice  of  all  subsequent  proceed- 
ings in  relation  to  said  receivership.  No  more 
than  one  receiver  of  the  property  of  a  judgment 
debtor  shall  be  appointed.  The  judge  may  also, 
by  order,  forbid  a  transfer  or  other  disposition 
of  the  property  of  the  judgment  debtor,  not  ex- 
empt from  execution,  and  any  interference 
therewith.  Whenever  the  judge  shall  grant  an 
order  for  the  appointment  of  a  receiver  of  the 
property  of  the  judgment  debtor,  the  same  shall 
be  riled  in  the  office  of  the  clerk  of  the  court  of 
the  county  where  the  judgment  roll  in  the  ac- 
tion *  *  *  is  filed;  and  the  said  clerk  shall 
record  the  order  in  a  book  to  be  kept.  •  *  a 
A  certified  copy  of  said  order  shall  be  delivered 
to  the  receiver  named  therein,  and  he  shall  be 
vested  with  the  property  and  effects  of  the  judg- 
ment debtor  from  the  time  of  the  filing  and  re- 
cording of  the  order  as  aforesaid.  The  receiver 
of  the  judgment  debtor  shall  be  subject  to  the 
direction  and  control  of  the  court  hi  which  the 
judgment  was  obtained,  upon  which  the  pro- 
ceedings are  founded.  *  *  *  But  be- 
fore he  shall  be  vested  with  any  real  property 
of  such  judgment  debtor,  a  certified  copy  of 
said  order  shall  also  be  filed  and  recorded  in  the 
office  of  the  clerk  of  the  county  in  which  any 
real  estate  of  such  judgment  debtor,  sought  to 
be  affected  by  such  order  is  situated,  and  also 
in  the  office  of  the  clerk  of  the  county  in  which 
such  judgment  debtor  resides. 

Sec.  299.  If  it  appear  that  a  person,  or  cor- 
poration, alleged  to  have  property  of  a  judg- 
ment debtor  or  indebted  to  him,  claims  an  in- 
terest in  the  property  adverse  to  him  or  denies 
the  debt,  such  interest  or  debt  shall  be  recover- 
able only  in  an  action  against  such  person  or" 
corporation  by  the  receiver,  but  the  judge  may, 
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by  order,  forbid  a  transfer  or  other  disposition 
of  such  property  or  interest,  till  a  sufficient  op- 
portunity be  given  to  the  receiver  to  com- 
mence the  action  and  prosecute  the  same  to 
rfiKii  judgment  and  execution;  but  such  order  may 
Loo  i  j  kg  modified  or  dissolved  by  the  judge  granting 
the  same,  at  any  time,  on  such  security  as  he 
shall  direct. 

Sec.  800.  The  judge  may,  in  his  discretion, 
order  a  reference  to  a  referee  agreed,  upon  by 
the  parties  or  appointed  by  him,  to  report  the 
evidence  or  the  facts,  ana  may,  in  his  discre- 
tion, appoint  such  referee  in  the  first  order,  or 
at  any  time. 

Sec.  802.  (1)  If  any  person,  party  or  witness, 
disobey  an  order  of  the  judge  or  referee,  duly 
served,  such  person,  party  or  witness,  may  be 
punished  by  the  judge  as  for  a  contempt.  (2) 
And  in  all  cases  of  commitment  under  this  chap- 
ter •••  the  person  committed  may,  in 
case  of  inability  to  perform  the  act  required  or 
to  endure  the  imprisonment,  be  discharged 
from  imprisonment,  by  the  court  or  judge  com- 
mitting him  or  the  court  in  which  the  judg- 
ment was  rendered,  on  such  terms  as  may  be 
just" 

Section  016  of  the  Revised  Statutes,  which 
repeats,  in  this  respect,  the  provisions  of  sec- 
tion 6  of  the  Act  of  June  1, 1872  [17  Stat,  at 
L.,  196],  "to  further  the  administration  of  jus- 
tice," is  as  follows:  "  The  party  recovering  a 
judgment  in  any  common  law  cause,  in  any  cir- 
cuit or  district  court,  shall  be  entitled  to  sim- 
ilar remedies  upon  the  same,  by  execution  or 
otherwise,  to  reach  the  property  of  the  judg- 
ment debtor  as  are  now  provided  in  like  causes 
by  the  laws  of  the  State  in  which  such  court  is 
held,  or  by  any  such  laws  hereafter  enacted 
which  may  be  adopted  by  general  rules  of  such 
circuit  or  district  court,  and  such  courts  may 
from  time  to  time,  by  general  rules,  adopt  such 
state  laws  as  may  hereafter  be  in  force  in  such 
State  in  relation  to  remedies  upon  judgments, 
as  aforesaid,  by  execution  or  otherwise?' 

This  provision  of  the  Revised  Statutes  merely 
embodies  and  extends  the  principle  contained 
in  the  14th  section  of  the  Judiciary  Act  of  1789, 
1  Stat  at  L.,  81,  which,  with  the  subsequent 
legislation  of  Congress  in  furtherance  of  it,  has 
lteen  repeatedly  the  subject  of  consideration  in 
this  court.  Palmer  v.  Auen,  7  Cranch,  550;  Way- 
vian  v.  Southard,  10  Wheat.,  1;  Bank  v.  Hal- 
ttead,  10  Wheat,  51;  Boyle  v.  Zacharie,  6  Pet, 
054;  Beers  v.  Haughton,  9  Pet,  855;  Rom  v. 
Duval,  18  Pet,  57;  U.  8.  v.  Knight,  14  Pet, 
«12;  Duncan  v.  Darst,  1  How.,  804;  McOrack- 
en  v.  Ray  ward,  2  How  ,611;  Homer  v.  Brown, 
16  How.,  368. 

It  is  the  settled  doctrine  of  this  court,  as  es- 
[65ZJ  (abiished  and  explained  by  these  authorities, 
that  the  power  of  Congress,  under  the  Consti- 
tution, as  well  as  that  of  the  courts  of  the 
United  States,  acting  under  its  authority,  ex- 
tends to  the  adoption  of  the  laws  of  the  several 
States;  not  only  as  to  the  nature  and  form  of 
writs  of  execution  for  the  enforcement  of  judg- 
ments, but  also  as  to  all  proceedings  thereupon; 
as  in  Beers  v.  Haughton,  supra,  where  it  was 
held  to  include  proceedings  on  the  part  of  the 
judgment  debtor,  for  his  exoneration  under  in- 
solvent laws  of  the  State  from  imprisonment 
under  a  ca.  sa.,  and  the  consequent  discharge 
from  liability  of  the  special  baft. 
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It  is  contended,  however,  on  behalf  of  the 
present  petitioner,  that  the  proceedings  under 
which  he  has  been  committed  to  the  custody  of 
the  marshal  and  restrained  of  his  liberty,  in 
their  origin  and  nature  are  of  equitable  juris- 
diction exclusively,  as  distinguished  from  pro- 
ceedings at  common  law,  which,  by  the  prohi- 
bitions of  the  Constitution  of  the  United  States, 
Congress  cannot  lawfully  authorize  the  courts 
of  the  United  States  to  administer  except  by 
bill  in  chancery. 

The  jurisdiction  of  the  courts  of  chancery  in 
New  York,  exercised  prior  to  the  adoption  of 
its  present  Code,  which  authorized  a  discovery 
of  assets  from  a  judgment  debtor  in  aid  of  an 
execution,  was  statutory.  It  was  conferred  and 
defined  by  sections  88  and  89  of  title  II.,  article 
II.,  2  Rev.  Stats,  of  New  York,  178,  174.  It 
was  therein  provided,  that  "  Whenever  an  exe- 
cution against  the  property  of  a  defendant  shall 
have  been  issued  on  a  judgment  at  law,  and 
shall  have  been  returned  unsatisfied,  in  whole 
or  in  part,  the  party  suing  out  such  execution 
may  file  a  bill  in  chancery  against  such  defend- 
ant, and  any  other  person,  to  compel  the  dis- 
covery of  any  property  or  thing  in  action  be- 
longing to  the  defendant,  and  of  any  property, 
money  or  thing  in  action  due  to  him  or  held  in 
trust  for  him ;  and  to  prevent  the  transfer  of 
any  such  property,  money  or  thing  in  action, 
or  the  payment  or  delivery  thereof  to  the  de- 
fendant, except  where  such  trust  has  been  cre- 
ated by  or  the  fund  so  held  in  trust  has  pro- 
ceeded from  some  person  other  than  the  de- 
fendant himself.  The  court  shall  have  power  to  [60S] 
compel  such  discovery  and  to  prevent  such 
transfer,  payment  or  delivery,  and  to  decree 
satisfaction  of  the  sum  remaining  due  on  such 
judgment  out  of  any  personal  property,  money 
or  things  in  action  belonging  to  the  defendant, 
or  held  in  trust  for  him,  with  the  exception 
above  stated,  which  shall  be  discovered  by  the 
proceedings  in  chancery;  whether  the  same 
were  originally  liable  to  be  taken  in  execution 
at  law  or  not 

It  is  said  in  argument  by  Mr.  B.  F.  Butler, 
in  Mitchell  v.  Bunch,  2  Paige,  606  (22  Am.  Dec., 
671),  that  these  provisions  of  the  Revised  Stat- 
utes were  passed  in  affirmance  of  the  doctrine 
of  Hodden  v.  Spader,  20  Johns.,  554.  That 
case,  however,  did  not  go  upon  any  idea  that  a 
bill  in  equity  would  he  against  a  judgment 
debtor  for  a  general  discovery  of  assets,  but 
merely  upon  the  ground  of  a  jurisdiction  to 
discover  and  apply  equitable  assets,  specifically 
described  ;  the  question  being,  as  it  was  put  by 
Woodworth,  J.,"  Whether  a  debtor,  who  has 
placed  his  funds  in  the  hands  of  a  trustee, 
where  they  cannot  be  reached  by  an  execution 
at  law,  can  put  his  creditor  at  defiance  and  en- 
joy the  benefit  of  these  funds,  which  ought  to 
be  appropriated  to  the  payment  of  his  debts." 

This  case  was  preceded  by  the  decisions  of 
chancellor  Kent  m  Hendricks  v.  .Robinson,  2 
Johns.  Ch.,  283;  Brinkerhoffv.  Brown,  4  Johns. 
Ch.  ,671 ;  and  McDermutt  v.  Strono,4  Johns.  Ch. , 
687. 

In  Hendricks  v.  Robinson,  supra,  the  Chan- 
cellor said  :  "  I  have  no  doubt  that  this  court 
can  and  ought  to  lend  its  aid,  whenever  that  aid 
becomes  requisite  to  enforce  a  judgment  at  law, 
by  compelling  a  discovery  and  account  either 
as  against  the  debtor  or  as  against  any  third 
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person  who  may  have  possessed  himself  of  the 
debtor's  property  and  placed  it  beyond  the  reach 
of  an  execution  at  law.  The  preliminary  step 
which  seems  to  be  required  is  that  the  judgment 
creditor  should  have  made  an  experiment  at 
law.  and  bound  the  property,  by  actually  suing 
out  execution  ;"  citing  AngeU  v.  Draper,  1 
Vera.,  899;  Lord  Nottingham  cited  in  [Baich  v. 
WattaU]  1  P.Wma, ,  445;  SUlemen  v.  Ashdovm, 
2  Atk.,  477;  Shirt*  v.  Wat*.  8Atk.(  200. 

In  Brinkerhoff  v.  Brown,  supra,  he  said  that 
it  was  the  settled  rule  in  chancery  that  the  plaint- 
iffs must  show  that  they  have  taken  out  execu- 
tion at  law  and  pursued  it  to  every  available 
extent  against  the  property  before  they  can  re- 
sort to  that  court  for  relief;  that  the  presump- 
tion is,  that  the  court  which  renders  judgment 
is  competent  to  enforce  it;  that,  "  If  he  seeks 
[654]  aid  as  to  real  estate,  he  must  show  a  judgment 
creating  a  lien  upon  such  estate;  if  he  seeks  aid 
in  respect  to  personal  estate,  he  must  show  an 
execution  giving  him  a  legal  preference  or  lien 
upon  the  chattels."  The  opinion  cites  the  case 
of  Taylor  v.  Hill,  1  Eq.  Cas.  Abr.,  ISSLM.  15, 
before  Lord  King  in  1705,  where  the  BUI  hav- 
ing been  filed  before  execution  for  discovery  of 
particular  specified  effects  of  the  judgment  debt- 
or in  the  hands  of  a  third  person,  a  demurrer 
was  allowed;  but  the  Chancellor  said  it  would 
not  lie  against  the  debtor  himself,  nor  against 
a  third  person,  to  have  a  general  discovery. 
And  in  McDermutt  v.  Strong,  tupra,  the  Chan- 
cellor said:  "I  regard  the  law  to  be  clearly  set- 
tled, that  before  a  judgment  creditor  can  come 
here  for  aid  against  the  goods  and  chattels  of 
his  debtor,  or  against  any  equitable  interest 
which  he  may  have  therein,  he  must  first  take 
out  execution  and  cause  it  to  be  levied  or  re- 
turned, so  as  to  show  thereby  that  his  remedy 
at  law  fails,  and  tbat  he  has  also  acquired  by 
that  act  of  diligence  a  legal  preference  to  the 
debtor's  interest." 

It  is  quite  apparent  from  this  review  of  the 
decisions  upon  the  point  in  New  York,  prior  to 
the  adoption  of  the  provisions  of  the  Revised 
Statutes  of  that  State  on  the  subject,  that  the 
latter  gave  a  much  more  extensive  remedy  than 
was  supposed  to  exist  by  virtue  of  the  custom- 
ary jurisdiction  of  the  chancery  court,  particu- 
larly in  requiring,  when  sought,  from  a  judg- 
ment debtor  a  general  discovery  of  assets,  legal 
and  equitable,  for  the  purpose  of  enabling  the 
judgment  creditor  to  apply  them  to  the  payment 
of  his  judgment. 

In  Mitchell  v  Bunch,  tupra.  Chancellor  Wal 
worth  seemed  to  regard  the  jurisdiction  of  chan- 
cery, independent  of  the  statute,  as  equally  ex- 
tensive, and  refers  to  the  case  of  Edgcll  v.  Hay- 
wood, 8  Atk.,  352,  decided  by  Lord  Chancellor 
llardwicke  in  1746,  as  a  direct  authority  in  sup- 
port of  the  bill  in  the  case  before  him,  and  asa 
decision  which  had  never  been  questioned;  but 
the  case  before  Lord  Hardwicke  was  not  that  of 
n  bill  for  general  discovery,  but  for  a  discovery 
in  respect  to  assets  alleged  to  be  in  the  hands  of 
the  co-defendant  as  executor,  applicable  to  the 
payment  of  a  legacy  which  belonged  to  the 
judgment  debtor  under  a  will,  and  which  the 
rossi  <">mP1amw>t  was  entitled  to  have  appropriated 
1  'to  the  payment  of  his  judgment,  by  virtue  of 
the  provisions  of  tbeActof  lOGeo.  II.,  ch.  26, 
for  the  relief  of  insolvent  debtors,  under  which 
the  debtor's  person  had  been  discharged,  as  an 
See  15  Otto 


insolvent,  from  liability  to  be  taken  in  execution. 
The  right  to  the  remedy  in  equity  in  that  case 
was  put  distinctly  upon  the  ground  that  the 
method  by  which  the  judgment  creditor  might 
have  reached  the  property  of  his  debtor,  by  pro- 
ceeding at  law  against  his  person,  having  been 
taken  away  by  the  statute,  the  choses  in  action 
were  equitable  assets  which  a  court  of  chancery 
would  appropriate  to  the  benefit  of  his  creditors. 

Mr.  Hare,  in  his  treatise  on  Discovery,  ch. 
5,  sec.  8,  p.  84,  ed.  1876,  states  thai  "  There 
are  some  early  cases  which  appear  opposed  to 
the  rule  which  has  been  stated  in  th«  preced- 
ing sections,  that  a  discovery  will  only  be  given 
to  be  used  as  evidence  at  a  trial,"  but  adds  that 
"  the  cases  which  ore  cited  in  support  of  a  ju- 
risdiction of  this  nature  seem  to  be  chiefly  bills 
for  relief,  raising  a  different  and  substantive 
equity."  He  refers,  however,  to  Mountford  v. 
Taylor,  6  Ves.,  Jr.,  788,  as  a  case  where  Lord 
Eldon  seems  to  have  acted  upon  the  doctrine  of 
a  general  right  of  the  creditor  to  a  discovery, in 
order  to  make  his  judgment  available,  in  conse- 
quence of  the  admission  of  its  correctness  by 
counsel.  That  was  the  case  of  a  bill  by  judg- 
ment creditors,  who  had  sued  out  elegits  for  a 
discovery  of  freehold  estates,  charging  that  the 
defendant,  upon  his  election  as  a  member  of 
Parliament,  previously  to  the  judgment,  gave 
in  his  qualification,  and  that,  if  the  estates  com- 
posing it  were  conveyed  away  since.it  was  with- 
out consideration.  The  Lord  Chancellor  re- 
marked on  the  hearing  that  he  was  not  quite 
clear  that  such  a  bill  must  not  allege  that  at  a 
given  time  the  defendant  was  seised  of  given 
lands  (not  simply  suggesting,  as  a  fishing  bill, 
that  at  some  time  or  other  he  had  some  hind) ; 
and  that  he  conveyed  those  lands  away  fraudu- 
lently to  put  them  out  of  the  reaoh  of  this  cred- 
itor. Afterwards  he  overruled  the  demurrer, 
saying :  "But  the  bill  charges  that  the  defend- 
ant delivered  in  a  schedule  of  the  particulars  of 
his  estates,  whereby  he  made  out  his  qualifica- 
tion, and  that  he  has  conveyed  them  without 
consideration,  as  evidence  that  he  has  lands 'li- 
able to  execution,  as  they  may  be  unquestion- 
ably.  Upon  that  I  think  he  must  answer." 

It  thus  appears  that  the  proceeding  in  aid  of 
execution,  m  its  present  form  in  New.  York,  as  1656] 
well  as  that  in  which  it  was  administered  under 
the  Revised  Statutes  by  the  court  of  chancery, 
was  a  statutory  process  and  did  not  form  any 
part  of  that  jurisdiction  in  equity,  which,  as 
vested  in  the  courts  of  the  United  States,  by  the 
Constitution,  is  assumed  to  be  inalienable.  And 
the  remaining  question,  therefore,  becomes, not 
so  much  whether  Congress  may.by  appropriate 
legislation,  transmute  an  equitable  into  a  legal 
procedure  as  whether  it  can  in  anywise  change 
the  rules  of  pleading  and  procedure  as  to  courts, 
either  of  law  or  equity,  in  force  in  England  at 
the  time  of  the  adoption  of  the  Constitution,  or 
whether,  by  the  adoption  of  that  instrument, all 
progress  in  the  modes  of  enforcing  rights,  both 
at  law  and  in  equity,  was  arrested  and  their 
forms  forever  fixed.  To  state  the  question  is 
to  answer  it. 

The  conclusion  will  be  not  less  clear,  howev- 
er, if  we  concede  that  the  proceeding  in  ques- 
tion belongs  historically,  as  to  its  form,  to  the 
administration  of  chancery  courts.  If  we  re- 
gard its  nature,  it  will  be  perceived  that  it  is,  so 
far  as  it  relates  merely  to  the  discovery  of  the 
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debtor's  assets,  a  collateral  and  auxiliary  reme- 
dy. If  the  discovery  results  in  ascertaining  the 
existence  of  property,  subject  to  levy  under  ex- 
ecution, then  the  remedy  at  law  is  perfectly 
restored.  Or  if,  by  lawful  power  over  the  per- 
son of  the  debtor,  he  may  be  compelled  by  a 
court  of  law  to  apply  his  property  to  the  pay- 
ment of  his  creditor's  claim,  the  satisfaction  is 
complete.  If,  on  the  other  hand,  other  parties 
with  adverse  claims  are  revealed,  or  obstacles 
to  the  pursuit  of  the  legal  rights  of  the  Judg- 
ment creditor  are  brought  to  fight,  or  the  inter- 
ests to  be  subjected  are  not  cognizable  at  law, 
or  the  equities  require  to  be  marshaled,  it  may 
be  that  relief  can  only  then  be  had  in  a  court  of 

auity.where  all  parties  can  be  made  to  appear, 
conflicting  claims  adjudicated,  and  the  com- 
plete remedy  molded  to  fit  the  circumstances 
of  the  case. 

But  here  we  have  nothing  to  do  with  any 
question  but  that  of  discovery.  The  only  relief 
sought  is,  knowledge  of  property  belonging  to 
the  debtor,  applicable,  either  at  law  or  in  equi- 
ty, to  the  payment  of  the  creditor's  judgment. 
What  shall  be  done,  after  that  knowledge  has 
been  acquired,  is  to  be  determined  upon  the  cir- 
cumstances as  they  may  then  appear,  and  can- 
not now  be  considered.  For  the  proceeding  for 
discovery  is  distinct  and  entirely  reparable  from 
the  subsequent  relief,  if  any  shall  then  be 
sought. 

Now,  it  is  of  the  essence  of  the  jurisdiction  of 
courts  of  equity,  in  bills  of  discovery  merely, 
that  it  is  in  aid  of  the  legal  right;  and  it  is  a 
fundamental  rule,  prescribed  for  the  exercise  of 
that  jurisdiction,  in  the  words  of  Story,  Eq. 
Jur.,  sec.  1485,  that,  "Courts  of  equity  will  not 
entertain  a  bill  for  discovery  to  assist  a  suit  in 
another  court,  if  the  latter  is,  of  itself,  compe- 
tent to  grant  the  same  relief  ;  for  in  such  a  case, 
the  proper  exercise  of  the  jurisdiction  should 
be  left  to  the  functionaries  of  the  court  where 
the  suit  is  depending."  It  follows,  then,  that  al- 
though at  one  time  courts  of  equity  would  en- 
tertain bills  of  discovery,  in  aid  of  executions  at 
law,  became  courts  of  law  were  not  armed  with 
adequate  powers  to  execute  their  own  process, 
yet  the  moment  those  powers  were  sufficiently 
enlarged,  by  competent  authority  to  accom- 
plish the  same  beneficial  result,  the  jurisdiction 
in  equity,  if  it  did  not  cease  as  unwarranted, 
would,  at  least  become  inoperative  and  obso- 
lete. A  bill  in  equity  to  compel  disclosures  from 
a  plaintiff  or  defendant,  of  matters  of  fact  pe- 
culiaily  within  his  knowledge,  essential  to  the 
maintenance  of  the  legal  rights  of  either  in  a 
pending  suit  at  law,  would  scarcely  be  resorted 
to,  unless  under  special  circumstances,  now, 
when  parties  are  competent  witnesses  and  can 
be  compelled  to  answer,  under  oath,  all  relevant 
interrogatories  properly  exhibited;  nor  to  com- 
pel the  production  of  books,  deeds  or  other 
documents,  important  as  instruments  of  evi- 
dence, when  the  court  of  law,  in  which  the  suit 
is  pending,  is  authorized  by  summary  proceed- 
ings to  enforce  the  same  right 

But  even  conceding  that  such  enlargements 
of  the  powers  of  courts  of  law  do  not  deprive 
courts  of  equity  of  jurisdiction  theretofore  ex- 
ercised,no  one  has  ever  supposed  that  they  were 
illegitimate  intrusions  upon  the  exclusive  do- 
main of  equity,  or  produced  any  confusion  of 
boundaries  between  the  two  systems.  No  one 
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has  ever  questioned  the  authority  of  Congress  to 
r*ake  parties  to  a  suit  competent  witnesses;  or  to 
confer  upon  courts  of  law  power  to  compel  the 
production  of  books  and  papers,  because  dis- 
covery was  an  ancient  head  of  equitable  juris- 
diction. It  is  the  very  office  of  the  principle 
of  equity  to  supply  defects  in  the  law,  and  it  is 
not  to  be  regarded  as  anomalous  that  the  tech- 
nical law  should,  in  the  course  of  its  necessary 
development,  incorporate  into  its  own  organi- 
zation, improvements  in  procedure,  first  intro- 
duced as  equitable  remedies.  It  is  this  very 
capacity  of  parallel  growth  that  constitutes  and 
perpetuates  the  harmonious  co-existence  of  the 
two  departments  of  our  jurisprudence.  Its  his- 
tory furnishes  many  examples  and  illustration* 
of  this  tendency  and  of  its  results. 

And  certainly  there  is  nothing  in  the  nature 
of  an  examination  of  a  judgment  debtor,  upon 
the  question  as  to  his  title  to  and  possession  of 
property  applicable  to  the  payment  of  a  judg- 
ment against  him,  and  of  the  fact  and  particu- 
lars of  any  disposition  he  may  have  made  of  it, 
which  would  render  it  inappropriate,  as  a  pro- 
ceeding at  law,  under  the  orders  of  the  court, 
where  the  record  of  the  judgment  remains  and 
from  which  the  execution  issues.  Such  exam- 
inations are  familiar  features  of  every  system 
of  insolvent  and  bankrupt  laws,  the  administra- 
tion of  which  belongs  to  special  tribunals,  and 
forms  no  necessary  part  of  the  jurisdiction  in 
equity.  It  is  a  mere  matter  of  procedure,  not 
involving  the  substance  of  any  equitable  right; 
and  may  be  located,  by  legislative  authority,  io 
meet  the  requirements  of  judicial  convenience. 
Whatever  logical  or  historical  distinctions. sep- 
arate the  jurisdictions  of  equity  and  law,  and 
with  whatever  effect  those  distinctions  may  be 
supposed  to  be  recognized  in  the  Constitution, 
we  are  not  of  opinion  that  the  proceeding  in 
question  partakes  so  exclusively  of  the  nature 
of  either  that  it  may  not  be  authorized,  indiffer- 
ently as  an  instrument  of  justice  in  the  hands 
of  courts  of  whatever  description. 

T7ie  application  for  the  writ  of  habeas  corpus 
it,  accordingly,  denied. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Cited-1M  U.  8.,  487;  114  U.  8.,  ML 
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X.  The  construction  uniformly  given  to  the  Con- 
stitution of  a  State  by  its  highest  court  to  binding 
en  the  courts  of  the  United  States  as  a  rule  of  decis- 
ion. 

a.  An  Act  of  the  Legislature  of  a  State,  whioh  has 
been  held  by  Its  highest  court  not  to  be  a  statute  of 
that  State,  because  never  passed  as  its  Constitution 
requires,  cannot  be  held  by  the  courts  of  the  United 
States,  upon  the  same  evidence  between  different 
parties,  to  be  a  law  of  the  State,  although  referred 
to  in  later  statutes  of  the  State  as  an  existing  law, 
and  assumed  to  be  such  in  earlier  oases  in  the  state 
court,  in  which  its  validity  was  not  and  by  the  set- 
tled practice  of  that  court  could  not  be  oontxo- 

4.  The  Act  of  the  General  Assembly  of  Illinois  of 
February  18, 1857,  purporting  to  authorize  the  issue 
of  oertaln  municipal  bonds,  to  of  no  force  or  effect, 
by  reason  of  its  not  appearing  by  the  legislative 
Journals  to  have  been  passed  as  required  by  the  Con- 
stitution of  1848. 

6.  Under  the  Statute  of  HHnoto  of  February  12, 
1849.  copies  of  the  original  daily  Journals  kept  by  the 
clerks  of  each  House  of  the  Legislature,  made  by 
persons  contracted  with  or  employed  for  the  pur- 
pose, in  well  bound  books  furnished  by  the  Secre- 
tary of  SUte,  and  afterwards  deposited  and  kept  In 
his  office,  are  official  records,  copies,  of  which,  cer- 
tified by  nun,  are  competent  evidence. 

A  The  printed  Journals  of  either  House  of  a  Leg- 
islature, published  in  obedience  to  law,  are  compe- 
tent evidence  of  Its  proceedings. 

[Nos.  2857&9.1 
Argued  Apr.  SI,  1882.     Decided  May  8,  188t. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  cases  are  stated  by  the  court. 
Messrs.  Ssvnford  B.  Perry,  George  B, 
Eldredffe,  Milton  Bay  and  David  T.  Lit- 
tler, for  plaintiff  in  error. 

Messrs.  Philip  Phillips  and  T.  Lyle 
Dickey,  for  defendant  in  error. 

Mr.  Justice  Gravy  delivered  the  opinion  of 
the  court: 

[6S8]  These  actions  are  brought  upon  municipal 
bonds  purporting  to  have  been  issued  under  an 
Act  of  the  General  Assembly  of  Illinois  of  Feb- 
ruary 18,  1857.  The  facts  of  the  cases  do  not 
substantially  differ  from  those  which  appeared 
when  one  of  the  cases  was  before  this  court  at 
October  Term  1876,  and  the  principles  then  af- 
firmed must  control  the  present  decision.  See, 
8.  Ottawa  v.  Perkins,  and  Supervisor*  of  Kendall 
Co.  v.  Poet,  94  U.  8.,  260  [XXIV.,  154].  Those 
principles  may  be  summed  up  as  follows: 

First  By  the  law  of  the  State  of  Illinois,  as 
often  declared  by  the  Supreme  Court  of  that 
State,  before  as  well  as  after  the  execution  of 
the  bonds  in  suit,  the  provisions  of  the  Consti- 
tution of  1848,  requiring  each  House  of  the  Leg- 
islature to  keep  and  publish  a  journal  of  its  pro- 
ceedings and,  on  the  final  passage  of  all-  bills, 
to  take  the  vote  by  ayes  and  noes,  and  ordain- 
ing that  no  bill  shall  become  a  law  without  the 
concurrence  of  a  majority  of  all  the  members 
elect  of  each  House,  are  not  merely  directory; 
but  if  the  journals,  being  produced  or  proved, 
fail  to  show  that  an  Act  has  been  passed  in  the 
mode  prescribed  by  the  Constitution,  the  pre- 
sumption of  its  validity,  arising  from  the  signa- 

Notb. — Jurisdiction  of  U.  &  Supreme  Court  to  ut- 
ciare  state  law  void  at  in  conJHct  with  State  Constitu- 
tion ;  to  wtoe  Atcrt**,  of  ttaU  courts  as  to  construction 
of  Hate  law*;  power  of  ttaU  court*  to  construe  their 
own  statutes,  flee  note,  to  Jackson  v.  Lamphlre,  28  U. 
8.  (8  Pet.),  280. 

II  is  for  state  courts  to  construe  their  own  statutes : 
Supreme  Court  wiU  not  review  their  decisions,  except 
when  specially  authorised  to  by  statute.  See  note  to 
Commercial  Bk.  v.  Buckingham,  M  U.  8.  (5  How.), 
817. 
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turcs  of  the  presiding  offloen  and  of  the  Execu- 
tive, is  overthrown,  and  the  Act  is  void. 

Second.  Whether  a  seeming  Act  of  the  Leg- 
islature is  or  is  not  a  law  is  a  judicial  question 
to  be  determined  by  the  court,  *nd  not  a  ques- 
tion of  fact  to  be  tried  by  a  jury. 

Third.  The  construction  uniformly  given  to> 
the  Constitution  of  a  State  by  its  highest  court  [669] 
is  binding  on  the  courts  of  the  United  States  as 
a  rule  of  decision. 

Fourth.  An  Act  of  the  Legislature  of  a  State, 
which  has  been  held  by  its  highest  court  not  to 
be  a  statute  of  the  State,  because  never  passed 
as  its  Constitution  requires,  cannot  be  held  by 
the  courts  of  the  United  States,  upon  the  same 
evidence,  to  be  a  law  of  the  State. 

Fifth.  That  which  is  not  a  law  can  give  no. 
validity  to  bonds  purporting  to  be  issued  under 
it,  even  in*  the  hands  of  those  who  take  them 
for  value  and  in  the  belief  that  they  have  been 
lawfully  issued. 

It  was  accordingly  held  that  the  Act  of  the 
General  Assembly  of  Illinois  of  February  18, 
1857,  under  which  the  bonds  in  suit  were  issued, 
having  been  adjudged  by  the  Supreme  Court  of 
that  State  in  1870,  in  the  cases  of  Ryan  v. Lynch, 
68  111.,  160,  and  Miller  v.  Goodwin,  70  Di,  650, 
upon  proof  that  the  journals  did  not  show  it  to 
have  been  enacted  in  conformity  with  the  re- 
quirements of  the  Constitution,  to  have  never 
become  a  law  and  to  have  conferred  no  power, 
although  referred  to  in  later  statutes  as  an  exist- 
ing law, those  decisions  must  govern  the  action 
of  the  courts  of  the  United  States. 

The  weight  of  those  decisions  as  authorita- 
tive expositions  of  the  Constitution  of  the  State  ia 
not  affected  by  the  fact  that  these  plaintiffs  were 
not  parties  to  the  suits  in  which  they  were  de- 
livered. Elmwood  v.  Marcy,  92  U.  8.,  289 
"XXIII.,  710];  B.  Oakland  v.  Skinner,  94 U.S., 
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[XXIV.,  125]. 
Nor  is  it  of  any  importance  that  the  Act  of 
1857  had  been  assumed  to  be  an  existing  law  in 
Dunnovan  v.  Or  ten,  57  111.,  68,  and  in  Force  v. 
Batavia,  61  111.,  99;  for  in  each  of  those  cases 
the  validity  of  the  statute  was  not  controverted, 
and  by  the  established  practice  of  that  court  no 
evidence  of  the  contents  of  the  journals  could 
be  considered  on  appeal,  which  had  not  been 
produced  and  made  part  of  the  case  in  the  court 
below.  R.  R.  Co.  v.  Wren,  48  Di.,  77;  Bedard 
v.  Hall,  44  111.,  91;  Grob  v.  Cushman,  45  ni., 
119;  see,  also,  People  v.  Ik  Wolf,  62  Di.,  258, 
256;  Bint  v.  Weber,  81  DI.,  288,  291. 

The  copies  of  the  journals,  certified  by  the 
Secretary  of  State,  and  the  printed  journals.pub- 
lished  in  obedience  to  law,  are  both  competent 
evidence  of  the  proceedings  in  the  Legislature. 

By  virtue  of  the  Statute  of  Dlinois  of  Feb 
ruary  12,  1849,*  the  copies  of  the  original  daily 

•  By  the  Constitution  of  Illinois  of  1848,  art.  8,  sec. 
9i,  "  The  General  Assembly  shall  provide  by  law  that 
the  copying,  printing,  binding  and  distributing  the  16701 
laws  and  Journals  shall  be  let  by  contract  to  the  low- 
est bidder." 

By  the  Statute  of  January  18, 1888,  in  force  at  the 
time  of  the  adoption  of  that  Constitution,  the  jour- 
nal of  each  House  of  the  General  Assembly  was  re- 
quired to  be  "  kept  in  well  bound  volumes ;"  the 
clerks  of  each  House  were  required  to  furnish  dally 
to  the  public  print 
them  respective]] 


to  the  public  printer  "  a  cop/  of  the  Journal  kept  by 
them  respectively."  and  after  the  final  adjourn- 
ment to  ''deposit the  original  Journals  kept  by  them 


respectively,  with  the  Secretary  of  State :"  and  the 
Secretary  of  State  was  required  to  "superintend  the 
printing  of  the  Journals.*7  Statutes  of  Illinois  of  1889, 
p.  6U7  Bevtoed  Statutes  of  Illinois  of  1846,  oh.  84,  sec.  8. 
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journals  kept  by  the  clerks  of  the  two  Houses, 
made  by  persons  contracted  with  or  employed 
for  the  purpose  as  authorized  and  directed  by 
that  Act  (though  not  sworn  public  officers),  in 
well  bound  books  furnished  by  the  Secretary  of 
State  pursuant  to  the  duty  thereby  imposed 
upon  mm,  and  afterwards  depositee!  and  kept 
in  his  office,  are  official  records  in  his  custody, 
ropies  of  which,  certified  by  him,  are  admissible 
upon  settled  rules  of  evidence,  as  well  as  by  the 
decision  of  the  Supreme  Court  of  Illinois  in  Mill- 
er v.  Goodwin,  above  cited;  and  neither  the  com- 
petency nor  the  effect  of  such  copies  is  impaired 
by  the  loss  or  destruction  of  the  daily  journals 
or  minutes. 

The  remark  of  the  Judge  delivering  the  opin- 
ion In  R.  R.  Go.  v.  Wren,  48  111.,  79,  "  We  are 
not  aware  of  any  law  which  makes  the  printed 
journal  evidence  of  the  contents  of  the  original," 
was  but  obiter  dictum,  for  the  case  was  decided 
upon  the  ground  that  no  copy  whatever  of  the 
journal  had  been  made  part  of  the  case  before 
the  court,  and  is  in  conflict  with  the  general 
current  of  decision  in  that  court  and  m  this. 
People  v.  Campbell,  8  Oilman,  466;  Prescott  v. 
Trustee  of  IU.  AM.  Canal,  19  111.,  824;  Happel 
v.  Brethauer,  70  111.,  166;  Watkine  v.  Holman, 
[671]  16  Pet,  26,  66,  56:  Bryan  v.  Forsyth,  19  How. 
834  [60  U.  8.,  XV..  6741;  Gregg  v.  Forsyth,  24 
How.,  179  [65  U.  8.,  XVL,  781]. 

For  these  reasons,  the  Act  of  February  18, 
1857,  under  which  all  the  bonds  in  suit  purport 
to  have  been  issued,  must  be  held  to  be  of  no 
force  or  effect,  and  the  plaintiffs  can  maintain 
no  action  on  the  bonds.  Upon  the  attempt  made 
at  the  argument  to  support  their  validity  in  the 
first  case  under  the  Statute  of  March  8, 1867, 
and  in  the  second  case  under  the  Statute  of  No- 
vember 6. 1849,  it  is  enough  to  say  that  there  is 
nothing  in  the  record  to  show  that  either  of 
those  statutes  was  ever  complied  with  by  the  de- 
fendant in  issuing  the  bonds,  or  relied  on  by  the 
plaintiff  in  purchasing  them. 

Judgments  affirmed. 

True  copy.  Twt: 

James  H.  McKenney,  Clerk,  Sap.  Couit,  TJ.  S. 

Clted-«  N.  Y.,  189 ;  85  How.  PrM  66. 


By  the  Statute  of  February  12, 1840,  the  Secretary 
of  state  was  required  before  the  meeting-  of  the 
General  Assembly  to  publish  an  advertisement "  In- 


sensible bidder."  and  was  also  required  "to  fur- 
nish a  well  bound  book,  in  which  the  Journals  shall 
be  copied,"  and,  in  case  the  person  contracting  for 
the  copying  should  fall  to  perform  his  oontraot,  to 
cause  the  same  to  be  done  by  some  competent  per- 
son. 2  Statutes  of  Illinois  (Scat**,  ed.),  p.  784. 


[671] 


JAMES  W.  HARVEY  kt  al.,  Appt*., 
v. 

UNITED  STATES. 

(See  8.  a,  15  Otto,  671-691.1 

Contract,  what  constitutes— jurisdiction  of  Court 
of  Claims— findings  of  fact— review  of  facts. 

1.  A  written  bid  to  perform  work  for  the  Govern- 
ment in  connection  with  the  advertisement  for  pro- 
ooeato  by  the  United  States  and  the  acceptance  of 
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that  bid,  constitutes  the  oontraot  between  the  ] 

2.  Under  the  Act  of  August  14, 1878,  oh.  279,  the 
Court  of  Claims  had  power  to  reform  the  oontraot 
In  question  In  the  action  according  to  the  princi- 
ples of  equity,  and  then  render  judgment  upon  tt  as 

a  The  rule  In  regard  to  findings  of  fact  by  the 
Court  of  Claims,  has  no  reference  fe  a  case  of  equity 
jurisdiction  conferred  In  a  special  ease  by  a  special 

Act. 

4.  In  such  a  case,  where  an  appeal  lies  and  Is  taken 
under  section  707  of  the  Revised  Statutes,  this  court 
must  review  the  facts  and  the  law,  as  In  other  oases 
In  equity,  appealed  from  other  courts. 

[No.  16.] 

Argued  Apr.  87, 188t.     Decided  May  8, 188*. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 
Mr.  Enoch  Totten,  for  appellants. 
Messrs.  Ssunuel  P.  Phillips,  Solicitor- Om., 
and  Asst.  Atty-Oen.  Simons*  for  appellee. 

Mr.  Justice  Blatchford  delivered  the  opin-  f 672] 
ion  of  the  court: 

On  the  12th  of  May,  1869,  General  Rodman, 
in  command  of  the  United  States  Arsenal  at 
Rock  Island,  Illinois,  caused  to  be  published 
the  following  advertisement,  in  pursuance  of 
law: 

"Proposals  for  Bridge  Masonry. 
Sealed  proposals  will  be  received  at  this 
arsenal  up  to  10  o'clock  A.  M.,  on  the  26th  day 
of  May,  1869,  for  the  construction  of  the  piers 
and  abutments  of  the  railroad  and  wagon  road 
bridge  to  be  built  to  connect  the  island  of  Rock 
Island  with  the  City  of  Davenport.  It  is  proposed 
to  build,  say,  five  common  piers;  one  draw-pier, 
and  two  abutments.  The  stone  and  cement  re- 
quired for  the  work  will  be  furnished  on  rail- 
road cars,  on  arsenal  switch,  near  the  island  end 
of  the  proposed  bridge,  and  the  sand  required 
for  the  cement  will  be  furnished  by  the  United 
States  at  or  near  the  same  point  All  the  ma- 
sonry must  be  of  the  best  quality  of  bridge 
masonry;  the  stones  in  each  course  must  be 
well  banded,  and  each  course  well  secured  by 
dowels  to  the  course  below  under  cutwater 
and  at  lower  end  of  piers;  and  the  foundation 
courses  must  be  fairly  bedded  and  well  secured 
to  the  rock  bed  of  the  river,  the  work  as  it  pro- 
gresses being  subject  to  the  inspection  and  ap- 
proval of  the  commanding  officer  of  the  arsenal, 
or  such  other  officer  or  person  as  may  be  desig- 
nated by  proper  authority.  Detailed  infor- 
mation with  regard  to  the  general  form  and 
dimensions  of  the  piers  and  abutments,  and  a 
profile  of  bed  of  river,  can  be  obtained  by  per- 
sonal application  at  the  arsenal.  The  total 
amount  of  masonry  is  estimated  at  about 
10,000  cubic  yards.  All  the  piers  and  abutments 
will  be  required  to  be  completed  prior  to  the 
first  day  of  December,  1869.  Parties  making 
bids  will  state  the  price  per  cubic  yard  of  solid 
masonry  at  which  they  are  willing  to  complete 
the  work,  the  United  States  furnishing  the  stone, 
cement  and  sand,  as  above  stipulated,  and  noth- 
ing more.  They  will  also  make  a  bid  stating 
separately  the  price  per  cubic  yard  of  solid  ma- 
sonry at  which  they  will  undertake  to  build  the 
piers  and  abutments,  the  United  States  furnish- 
ing the  stone,  cement  and  sand,  as  above,  and 
the  price  at  which  they  will  agree  to  put  in  the 
necessary  coffer-dams  with  their  protections. 
Proposals  will  be  indorsed  'Proposals  for  Bridge 
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Masonry,'  and  addressed  to  the  undersigned. 
The  United  States  reserves  the  right  to  reject 
any  bid  not  deemed  satisfactory. 

T.  J.  Rodman, 
IX.  OA.  and  But.  Brig.  Gen.  U.  8.  A.,  Command- 
ing." 

f  673 1  The  appellants  put  in  the  following  proposal: 
11  "  Rock  Island,  May  26th,  1889. 

We  propose  to  build  the  masonry  of  piers  and 
abutments  of  the  Rock  Island  bridge,  as  per  an- 
nexed advertisement: 

Small  piers  and  abutments,  per  yard,  •  $11  00 
Draw-pier,  per  yard,     -      -  -  18  00 

Harvet  &  Ltveset, 
Madison,  Wisconsin." 
The  only  other  proposal  put  in  was  one  by 
Reynolds,  Saulpaugh  &  Co.,  as  follows: 

"Rock  Island,  III.,  May  25th,  1869. 
Brig-Genl,  T.  J.  Rodman,  Com' d'g  Rock  Island 
Araenal. 

Sib  :  We  respectfully  propose  to  build  your 
piers  and  abutments  for  the  rail  and  wagon 
road  bridge  between  the  island  of  Rock  Island 
and  the  City  of  Davenport,  in  accordance  with 
the  terms  of  your  advertisement  of  May  12, 1869, 
at  prices  as  follows : 

Solid  masonry  at  $19.10  per  cubic  yard  in  the 
work  complete,  the  United  States  furnishing  the 
stone,  cement  and  sand, as  stipulated,  and  noth- 
ing more.  This  price  is  based  on  10,000  cubic 
yards  of  masonry  in  the  work  when  completed. 
Or,  as  per  your  second  plan,  at  prices  as  fol- 
lows: 

Solid  masonry  at  $12.70  per  cubic  yard  in 
the  work  complete,  the  United  States  furnish- 
ing the  stone,  cement  and  sand,  as  above,  and 
build  the  coffer-dams  at  prices  as  follows: 
For  pier  No.  1,  dam  18  feet  high,  -  $  7,800 
For  "  2,  "  15  "  -  -  84,900 
For  "  8,  "  18  "  -  6,000 
For      "  4, 5  &  6,  12      "      -     -  15,000 


[674] 


$68,700 

The  above  prices  for  dams  includes  the  pro- 
tections to  the  same,  complete. 

Respectfully  yours, 
Reynolds,  Saulpaugh  &  Co." 

The  bid  of  the  appellants  was  accepted.  A 
contract  was  then  drawn  by  a  clerk  'of  Gener- 
al Rodman's.  A  rough  draft  of  it  was  submit- 
ted to  the  appellants  and,  on  their  returning  it 
as  satisfactory,  the  engrossed  copies  were  pre- 
pared for  signature,  and  the  contracts  were 
executed  and  interchanged,  bearing  date  June 
1, 1869.  The  following  are  the  provisions  of 
the  contract  which  are  material  to  this  case  : 
'  'The  parties  of  the  first  part  do  hereby  contract 
and  engage  with  the  said  United  States  to  con- 
struct the  piers  and  abutments  for  the  new  rail 
and  wagon  bridge,  to  be  built  to  connect  the 
island  of  Rock  Bland  with  the  City  of  Daven- 
port, in  accordance  with  such  plans  and  specifi- 
cations as  may  be  fixed  by  proper  authority 
acting  for  the  United  States;  the  United  States 
to  furnish  stone,  cement,  sand  and  all  necessary 
templets  required  for  the  work,  and  nothing 
more;  the  stone  and  cement  to  be  delivered  in 
cars  at  the  government  swi'th  on  the  island, 
near  the  site  of  the  work.  *  * 
The  character  of  the  work  to  be  daily  inspected 
as  it  progresses,  by  such  officer  or  other  person 
as  the  commanding  officer  of  the  Rock  Island 
arsenal,  or  other  authority  appointed  by  the 
See  15  Otto. 


United  States,  may  designate ;  such  inspector 
to  have  full  authority  to  give  any  directions 
with  regard  to  the  character  or  manner  of  con- 
ducting the  work.  The  whole  work  to  be  com- 
pleted, prior  to  the  first  day  of  December  next, 
provided,  that  the  stone  shall  be  delivered  at  the 
rate  of  2,000  cubic  yards  per  month;  and,  in 
case  of  any  failure  on  the  part  of  the  United 
States  to  deliver  this  amount  of  stone,  then  the 
work  to  be  completed  as  soon  after  the  first  day 
of  December  next  as  practicable.  *  * 
Payment  in  such  funds  as  the  Treasury  De- 
partment may  provide,  at  the  rate  of  thirteen 
(18)  dollars  per  cubic  yard  for  all  masonry  in 
the  draw-pier,  and  at  the  rate  of  eleven  (11) 
dollars  per  cubic  yard  for  all  other  masonry. 
*  *  *  It  is  further  stipulated  and  agreed, 
that  if  any  default  shall  be  made  by  the  parties 
of  the  first  part  in  the  performance  of  their 
work  specified  in  this  contract,  of  the  quality 
and  at  the  times  and  places  therein  provided , 
that  then,  in  that  case,  the  United  States  shall 
have  the  right  to  take  entire  and  exclusive 
charge  of  the  work,  and  to  complete  it  in  ac- 
cordance with  the  conditions  prescribed  by  this 
contract,  charging  us  with  the  entire  cost  of 
completing  it,  and  crediting  us  with  the  amount 
per  cubic  yard  heretofore  stipulated  to  be  paid 
us  for  the  completing  of  the  work." 

On  the  14th  of  December,  1870,  the  appel- 
lants filed  a  petition  in  the  Court  of  Claims 
praying  a  judgment  against  the  United  States 
for  $200,400.  The  petition  set  forth  that  the 
contract  was  one  for  doing  the  masonry  work 
in  and  about  the  construction  of  the  piers  and  [675] 
abutments;  that  proposals  were  invited  for  said 
work,  and  also  separate  proposals  for  putting 
in  the  necessary  coffer-dams  and  their  protec- 
tions; but  the  petitioners  bid  only  for  said  ma- 
sonry work  in  the  construction  of  said  piers 
and  abutments;  and  that  their  bid,  being  the 
lowest  one  for  said  masonry  work,  was  accent- 
ed, and  the  contract  was  awarded  thereon.  The 
petition  made  the  following  claims,  by  items, 
against  the  United  States:  1.  For  damages  in- 
curred by  reason  of  the  unreasonable  delay 
caused  by  defendants  from  June  7, 1869,  to  Sep- 
tember 4, 1869,  $25,000;  2.  For  putting  in  coff- 
er-dams and  protections,  for  pumping  the  water 
therefrom  and  for  preparing  the  beds  for  the 
piers  and  abutments,  $75,000;  3.  For  loss  of 
profits  incurred  by  the  unlawful  reduction  of 
the  dimensions  of  the  piers  und  abutments, 
$33,600;  4.  For  increase  in  the  cost  of  the  work, 
by  having  been  compelled  to  do  it  in  cold  weath- 
er, $15,000  ;  5.  For  constructing  4,400  cubic 
yards  of  masonry,  at,  say,  $12  per  yard,  $52,800; 
6.  For  loss  caused  by  neglect  of  defendants  to 
furnish  materials  and  locate  piers  and  abut- 
ments, whereby  the  plaintiffs,  their  workmen 
and  tools,  were  kept  idle,  $15,000;  7.  For  loss  of 
machinery,  vessels  and  tools,  caused  by  the 
ejectment  of  the  plaintiffs  from  the  work, 
$25,000;  8.  For  dressing  coping  and  corners  of 
abutments,  and  dressing  noses  of  piere  under 
water,  not  required  by  contract,  $5,000.  This 
made  a  total  of  $246,400,  on  which  $46,000  was 
credited  as  paid,  leaving  a  balance  of  $200,400. 
The  petition  contained  allegations  bearing  upon 
each  one  of  the  eight  items  claimed,  but  it  is 
not  necessary  here  to  refer  to  any  but  those  in 
respect  to  items  2  and  8,  which  allegations  were 
as  follows:  "  That,  about  the  18th  day  of  Sep- 

120? 


Digitized  by 


Google 


671-691 


Supreme  Court  of  the  United  States. 


Oct.  Teem, 


(ember,  1869,  the  United  States  having  tur- 
nished  materials  sufficient  to  commence  the  con- 
struction of  said  piers  and  abutments,  the  peti- 
tioners requested  the  agent  of  the  defendants  to 

nin  or  cause  to  be  put  in  the  necessary  coffer- 
s  and  to  pump  the  water  therefrom,  and 
prepare  beds  for  said  piers  and  abutments,  to 
enable  petitioners  to  proceed  with  the  perform- 
ance of  their  contract.  But  the  United  States 
refused  to  put  in  such  coffer-dams  and  pump  the 
water  therefrom,  and  refused  to  prepare  said 
beds,  pretending  that  petitioners  were  bound, 
under  said  contract,  to  put  in  said  coffer-dams. 
[676]  The  petitioners  thereupon  protested  against 
such  wrongful  construction  of  said  contract, 
but,  at  the  special  request  of  the  defendants, 
and  relying  upon  the  good  faith  of  the  United 
States,  they  undertook  to  and  did  put  in  the 
necessary  coffer-dams  and  protections,  and  pump 
the  water  therefrom,  and  did  prepare  the  beds 
for  said  piers  and  abutments.  That  the  labor 
and  materials  expended  in  putting  in  said  coffer- 
dams and  protections,  and  pumping  water  and 
preparing  beds  as  aforesaid,  was  reasonably 
worth  and  they  are  entitled  to  recover  for  the 
same  from  the  United  States, the  sum  of  $75,000. 
That  they  were  informed  by  the  United  States, 
prior  to  the  making  of  said  proposal,  that  the 
draw-pier  would  be  four  hundred  and  seventy- 
four  feet  long  and  fifty-six  feet  wide;  and  that 
the  five  common  piers  would  be  each  seventy- 
four  feet  long  and  fourteen  feet  wide;  and  that, 
with  the  abutments,  there  would  not  be  less  than 
ten  thousand  cubic  yards  of  masonry  work, and 
that  petitioners  based  their  estimates  for  said 
work  upon  such  information,  and  made  their 
said  proposal  in  the  belief  that  said  piers  and 
abutments  would  be  constructed  according  to 
such  dimensions.  But  they  allege  that  the  de- 
fendants, on  or  about  the  22d  day  of  July,  1869, 
transferred  the  supervision  of  said  work  from 
the  Ordnance  Bureau  to  the  Bureau  of  Engi- 
neers, and  that  the  petitioners,  although  they 
were  at  all  times  ready  and  anxious  to  proceed 
with  said  work,  were  Kept  waiting  from  the  7th 
day  of  June,  1869,  until  September  7,  1869, 
as  aforesaid;  and  that,  on  or  about  the  said  7th 
day  of  September,  1869,  the  defendants  marked 
out  the  location  for  one  pier  and  one  abutment 
only,  and  wrongfully  reduced  the  dimensions  of 
all  the  said  piers  and  abutments,  bo  that, instead 
of  measuring  ten  thousand  cubic  yards,  they 
measured  only  about  six  thousand  five  hundred:; 
and  that,  by  reason  of  said  reduction,  by  said 
defendants,  in  the  dimensions  of  said  piers  and 
abutments,  the  petitioners  have  been  damaged 
in  the  full  sum  of  $88,600." 

Subsequently,  the  petitioners  amended  their 
petition  as  to  item  5,  so  as  to  make  it  read  as 
follows:  "For  handling,  cutting,  preparing  and 
setting  stone  for  and  in  the  piers  and  abut- 
ments, $82,000. "  The  United  States,  by  answer, 
denied  every  allegation  in  the  petition,  and  set 
up  a  counterclaim  for  $33,681.35,  alleging  that, 
under  the  contract,  the  petitioners  being  in  de- 
fault, the  United  States  took  charge  of  the 
work  and  completed  it,  and  charged  the  peti- 
[677]  tioners  with  the  entire  cost  of  completing  it, 
$142,457. 17,  and  credited  them  with  the  amount 
per  cubic  yard  stipulated  in  the  contract  to  be 
paid  them  for  completing  the  work,$108,775.82, 
leaving  a  balance  due  to  the  United  States  from 
the  petitioners  of  $38,681. 8& 
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f  roofs  were  taken  and  the  case  was  heard  by 
the  Court  of  Claims.  It  awarded  to  the  peti- 
tioners $20,068  in  respect  of  items  1  and  6.  As 
to  item  2,  the  court  found  that  it  was  necessa- 
ry, in  order  to  the  laying  of  the  abutments  and 
piers,  that  a  coffer-dam  should  be  buiit  for  each 
abutment  and  pier,  and  the  water  pumped  out 
of  it,  and  the  bed  of  the  river  prepared  for  lay- 
ing the  masonry  of  the  abutment  or  pier  there- 
on; that  without  such  coffer-dams  it  was  im- 
practicable to  construct  any  of  the  abutment* 
or  piers;  that  the  petitioners,  on  the  18th  of 
September,  1869,  requested  the  United  States  to 
forthwith  construct  the  requisite  coffer-dams, 
exhaust  the  water  therefrom,  and  prepare  the 
bed  for  the  piers  and  abutments  where  necessa- 
ry for  the  commencement  of  the  work;  that 
the  United  States,  on  the  next  day,  refused  so 
to  do  on  the  ground  that,  under  the  contract,  it 
was  the  business  of  the  petitioners  to  do  the 
work;  that  on  the  next  day  the  petitioners  pro- 
tested against  such  refusal  and  notified  the 
United  States  that  they  should  proceed  at  once 
to  build  the  dams,  pump  the  water  therefrom, 
and  prepare  the  beds,  and  should  hold  the 
United  States  for  the  payment  of  the  costs  and 
expenses  of  the  same;  that,  on  the  next  day,  Gen- 
eral Warren,  in  charge  of  the  construction  of 
the  bridge,  consented,  in  order  not  to  delay  the 
work,  to  its  going  on  until  the  matter  could  be 
referred  to  the  Attorney  General  of  the  United 
States;  but  stated  that  m  such  consent  it  must 
be  considered  that  nothing  was  admitted  in  fa- 
vor of  the  claim  of  the  petitioners  to  their  in- 
terpretation of  the  contract;  that  immediately 
upon  such  refusal  of  the  United  States,  the  pe- 
titioners proceeded  to  build  the  requisite  coffer- 
dams; and  that  all  that  was  required  in  that  re- 
spect while  the  work  was  in  their  bands  was  done 
by  them.  But  the  court  found,  as  a  conclusion 
of  law,  that  the  contract  did  not  require  the 
United  States,  but  required  the  petitioners  to  do 
the  work  named  in  item  2.  As  to  item  8,  the  [678] 
court  found  that  about  the  17th  of  July,  1869, 
General  Rodman  was  relieved  from  the  charge 
of  the  construction  of  the  bridge  by  General 
Warren,  of  the  corps  of  engineers;  that  Gener- 
al Warren,  on  the  22d  of  August,  1869,  caused 
notice  to  be  given  to  the  petitioners  that  the 
position  of  the  abutment  and  first  pier  of  the 
bridge,  on  the  Iowa  side,  was  determined  and 
marked,  ready  for  them  to  commence  their  con- 
struction; that,  when  proposals  were  so  invited 
by  advertisement  General  Rodman  had  pre- 
pared certain  plans  of  the  bridge,  intended  to 
show  the  general  forms  and  dimensions  of  tbe 
piers  and  abutments,  and  a  profile  of  the  bed  of 
the  river,  that  those  plans  were  seen  and  in- 
spected by  the  petitioners  before  they  sent  in 
their  said  proposal;  that  the  dimensions  of  tbe 
piers  of  the  bridge  which  were  fixed  upon  on 
the  22d  of  August,  1869,  and  those  which  were, 
after  that  date,  from  time  to  time  fixed  upon, 
were  less  than  the  dimensions  indicated  in  the 
plans  prepared  by  General  Rodman  and  shown 
to  the  petitioners  before  they  made  their  said 
proposal ;  but  that  there  was  no  reduction  of  the 
sizes  which  were  fixed  upon  on  the  last  named 
day,  nor  was  there  any  reduction  of  the  size* 
thereafter  adopted.  The  court  found,  howev- 
er, as  a  conclusion  of  law,  that  the  reduction 
made  in  the  dimensions  of  the  piers  and  abut- 
ments of  the  bridge,  as  originally  projected, 
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i  not,  by  tbe  legal  construction  of  the  con- 
tract, wrongful  to  the  petitioners.  As  to  item  4, 
the  court  found  that  the  petitioners  were  not 
subjected  to  any  increase  in  the  cost  of  the  work 
by  having  been  compelled  to  do  it  in  cold' 
weather.  The  court  also  found,  that  on  the  6th 
of  October,  1870,  the  petitioners  were  notified 
in  writing  by  the  officer  in  charge  of  the  work 
on  the  bridge,  that,  in  consequence  of  complaints 
which  had  reached  the  chief  of  engineers  of  the 
United  States  Army,  of  the  tardy  progress  of 
the  work  on  the  masonry  of  the  bridge,  the  said 
[679]  officer  had  been  required  to  take  suitable  and 
efficient  measures  to  expedite  the  work  and 
that,  iu  view  of  that  requirement,  he  would 
take  the  work  as  it  stood  and  carry  it  on  under 
the  provision  of  the  contract  which  contem- 
plated such  a  change;  that  on  the  next  day  the 
petitioners,  in  writing,  refused  to  give  up  the 
work,  whereupon,  on  that  day,  the  said  officer 
notified  them,  in  writing,  that  he  would  on  the 
next  day  take  possession  of  the  work  for  the 
Government,  which  he  did,  against  the  assent 
and  protest  of  the  petitioners;  and  that  thence- 
forward the  work  was  prosecuted  by  the  officers 
of  the  Government  In  regard  to  item  5,  as 
amended,  the  court  found  that  the  petitioners, 
before  their  ejectment  from  the  work,  had  done 
work  upon  and  for  the  bridge,  under  the  con- 
tract, to  the  amount  of  $76,844.47,  and  had 
been  paid  on  account  of  said  work, $54, 105. 98; 
leaving  due  to  them,  under  item  5,  $22,288.49. 
Aa  to  item  7,  the  court  found  that  the  petition- 
era  did  not  sustain  any  damage  by  reason  of  tbe 
idleness  of  their  tools,  machinery  and  vessels, 
after  October  8,  1870,  which  they  would  not 
have  sustained  had  they  on  that  day  completed 
their  work  under  the  contract,  or  which  was 
not  incident  to  the  termination  at  any  time  of 
their  work  under  the  contract.  As  to  item  8, 
the  court  found  that  the  petitioners  were  paid  in 
full  for  all  the  extra  wore  they  did  on  or  about 
the  abutments  and  piers  of  the  bridge.  The 
court  awarded  to  the  petitioners  $42,806.49,be- 
ing  $20,068  on  account  of  items  1  and  6,  and 
$22,288.49  on  account  of  item  5,  and  rejected 
their  claims  under  items  2,  8,  4,  7  and  8. 

The  opinion  of  the  Court  of  Claims,  in  decid- 
ing the  case,  is  found  in  [Harvey  v.  U.  8.]  8 
Ct  of  Claims,  501.  From  that  it  appears 
that,  in  regard  to  item  2,  the  court  held  that 
neither  the  advertisement  nor  the  bid  could  be 
invoked  to  interpret  the  contract;  and  that  the 
proper  construction  of  the  contract  was  that  it 
was  the  duty  of  the  petitioners  to  build  the  cof- 
fer-dams, pump  the  water  therefrom,  and  pre- 
pare the  bed  of  the  river  for  the  piers  and  abut- 
ments which  they  were  bound  to  construct.  In 
regard  to  item  8,  the  court  held  that,  under  tbe 
contract,  the  officer  in  charge  had  the  power  to 
make  the  alterations  in  the  dimensions  of  the 
piers  which  made  the  profits  to  the  petitioners 
less. 

The  Court  of  Claims  having  no  equitable  ju- 
risdiction to  reform  a  contract,  the  petitioners 
r  a »ni  afxJu*e8Ced  in  the  decision  made,  so  far  as  not 
'  '  to  take  an  appeal  to  this  court  and  to  receive 
payment  from  the  United  States  of  the  amount 
of  the  judgment  for  $42,806.49,  but  they  ap- 
plied to  Congress  and  procured  the  passage  of 
an  Act  approved  August  14,  1876,  19  Stat,  at 
L.,  490.  which  provides  as  follows:  "That 
the  claim  of  James  W.  Harvey  and  James 
See  15  Otto. 


Livesey  for  alleged  labor  done  and  materials 
furnished  under  their  contract  with  the  United 
States  for  the  building  of  the  masonry  work  for 
the  piers  and  abutments  of  the  bridge  across  the 
Mississippi  River  from  Rock  Island  to  Daveiv 
port.  Iowa,  bearing  date  June  first,  eighteen 
hundred  and  sixty-nine,  be,  and  the  same  is 
hereby  referred  to  the  Court  of  Claims,  for  hear- 
ing and  adjudication;  and  to  that  end  jurisdic- 
tion is  hereby  conferred  on  said  court  to  pro- 
ceed in  the  adjustment  of  the  accounts  between 
said  claimants  and  the  United  States,  as  a  court 
of  equity  jurisdiction;  and  may,  if  according  to 
the  rules  and  principles  of  equity  jurisprudence, 
in  its  judicial  discretion,  reform  said  contract 
and  render  such  judgment  as  justice  and  right 
between  the  claimants  and  the  said  Government 
may  require." 

On  the  80th  of  August.  1876,  the  petitioners 
filed  in  the  Court  of  Claims  a  petition,  which 
recites  the  former  proceedings,  and  the  judg- 
ment, and  its  payment,  and  the  contents  of  the 
said  Act  of  Congress,  and  then  proceeds  as  fol- 
lows: "  Tuc  plaintiffs  allege  that  there  is  still 
iustly  due  to  them  from  the  United  States  a 
large  sum  of  money  for  damages  and  for  work 
and  materials  and,  in  addition  to  the  charges 
made  in  the  aforesaid  original  petition,  they  say 
that  connected  with  the  pivot  pier  of  said  bridge 
there  were  large  walls  of  stone  masonry  and 
crib  work,  connecting  the  upper  and  lower  rests 
of  the  pivot  pier  with  the  pivot  thereof,  which 
were  constructed  mainly  of  irregular  or  rip-rap 
masonry,  and  that,  to  finish  the  abutment  on 
the  Iowa  shore,  wing  walls,  constructed  of 'rip- 
rap' masonry,  were  necessary,  all  of  which  was 
a  part  of  the  plaintiffs'  work  under  the  contract; 
that,  this  work  being  cheap  and  easily  done,  the 
officers  in  charge  of  said  work  in  behalf  of  the 
United  States  refused  to  permit  the  plaintiffs  to 
do  it,  and  employed  laborers  and  constructed 
the  same  for  the  United  States,  and  thus  unjustly 
and  unlawfully  deprived  tbe  plaintiffs  of  large 
profits,  which  they  otherwise  would  have  made. 
They  allege  that  they  could  have  made,  on  the 
said  work,  the  sum  of  $51,000  in  profits.  The 
olaintiffs  aver  that  there  is  justly  and  equitably 
due  to  them  from  the  United  States,  on  account 
of  the  premises,  and  in  addition  to  the  amount 
already  paid  to  them,  the  sum  of  $289,600,  with 
interest,  according  to  the  following  specifica- 
tions, to  wit:  1.  For  labor  done,  and  materials 
furnished  by  the  plaintiffs,  in  constructing  the 
coffer-dams,  and  in  performing  the  work  nec- 
essarily connected  therewith,  and  preliminary 
to  the  masonry  work  for  said  piers  and  abut- 
ments, $75,000;  2.  For  loss  and  damages  result- 
ing to  the  claimants  in  consequence  of  the  re- 
duction of  the  dimensions  of  the  piers  and  abut- 
ments, made  subsequently  to  the  making  of  the 
contract,  $33,600;  8.  For  loss  of  machinery,  ves- 
sels and  tools,  caused  by  taking  from  the  plaint- 
iffs the  work  under  their  contract,  $25,000;  4. 
For  extra  work,  dressing  coping  and  corners  of 
abutments,  and  dressing  noses  of  piers  under 
water  (this  work  not  being  required  by  tbe  con- 
tract), $5,000;  5.  For  the  profits  they  could  have 
made  had  they  been  permitted  to  build  tbe  cross 
walls  and  crib  work  connecting  the  upper  and 
lower  rests  with  the  pivot  (part  of  the  contract), 
$48,000;  6.  For  profits  they  might  have  made 
had  they  been  permitted  to  construct  the  wing 
walls  for  the  Iowa  shore  abutment  ;  these  walls 
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were  '  rip-rap,'  and  a  part  of  the  work  under  the 
contract,  out  of  which  liberal  profits  could  have 
been  made;  the  agents  of  the  United  States  per- 
formed the  work,  $8,000;  7.  For  profits  they 
might  have  made  had  they  been  permitted  to 
complete  the  work  according  to  the  intention  of 
the  parties  and  the  terms  of  the  contract,  in  ad- 
dition to  the  foregoing  charges,  $50,000;  8.  For 
interest  on  the  amount  found  due  to  the  claim- 
ants on  an  equitable  adjustment  of  accounts  be- 
tween the  parties,  from  October  6,  1870,  until 
the  date  of  the  judgment  of  this  court,  at  the 
rate  of  6  per  centum  per  annum.  The  petition- 
ers therefore  claim  judgment  against  the  United 
States  for  the  sum  of  $289,600,  with  interest 
thereon  at  six  per  centumper  annum;  and  they 
pray  the  court  to  reform  the  said  contract,  if 
the  same  be  necessary,  so  as  to  make  the  same 
conform  to  the  intention  of  the  parlies  and  to  be 
in  consonance  with  justice  and  equity,  and  for 
such  other  and  further  or  general  relief  as  in 
justice  and  right  they  may  be  entitled  to  have." 
The  United  States  demurred  to  this  j>ctition  on 
the  ground  that  it  did  not  allege  facts  sufficient 
to  constitute  a  cause  of  action.  The  court  sus- 
i  fi«2i tainct' ,l,e  demurrer  and  gave  leave  to  the  peti- 
I  <*°*J  tioners  to  amend  the  petition.  [Hartey  v.  U.  £>'.] 
12  Ct.  of  Claims,  141.  One  of  the  grounds 
on  which  the  court  proceeded  was,  that  so  far 
as  the  demands  covered  by  the  new  petition  are 
legal  demands,  under  the  contract,  enforceable 
in  a  suit  at  law  founded  on  the  contract,  such 
demands  cannot,  under  the  special  Act  of  Con- 
gress, come  under  the  cognizance  of  the  court. 
This  view  is,  in  our  judgment,  correct.  The 
court  further  held,  that  there  were  no  averments 
in  the  petition  showing  a  title  to  equitable  relief 
founded  on  the  view  that  the  written  contract 
did  not  set  forth  the  true  agreement,  and  no 
facts  alleged  showing  a  right  to  recover  on  the 
reformed  agreement.  It  was  held  that  the  court 
was  to  proceed  simply  "as  a  court  of  equity  ju- 
risdiction," and  that  the  accounts  which  it  could 
adjust  and  the  relief  which  it  could  give  must 
lie  limited  to  matters  which,  because  of  its  in- 
ability to  sit  as  a  court  of  equity,  it  coul.2  «iot 
and  did  not  l>eforc  determine. 

A  comparison  of  the  new  petition  with  the 
first  petition  shows  that  items  1,  2,  3  and  4  in 
the  new  petition  are  severally  reproductions  of 
items  2,  3,  7  and  8  of  the  first  petition  ;  that 
items  5,  6,  7  and  8  in  the  new  petition  arc  en- 
tirely new;  and  that  items  1,  4,  5  and  6  in  the 
first  petition  are  not  reproduced  in  the  new  pe- 
tition, an  award  having  been  made  in  the  judg- 
ment in  respect  of  items  1.  5  and  6  in  the  first 
petition,  and  item  4  therein  being  abandoned. 

The  petitioners  proceeded,  under  the  leave 
granted,  to  amend  their  petition  in  equity,  by 
adding  thereto  the  following  allegations:  "The 
contract  mentioned  in  the  original  petition  in 
this  cause  was  intended  to  carry  out  and  execute 
the  specifications  and  agreements  contained  in 
a  certain  advertisement  or  invitation  for  propos- 
als for  constructing  the  piers  and  abutments  of 
the  said  bridge,  published  by  the  defendants, 
and  in  a  bid  made  in  pursuance  thereof  by 
the  plaintiffs.  The  agents  of  the  United  States, 
by  said  advertisement,  requested  the  persons 
bidding  in  pursuance  thereof  to  state:  (1)  the 
price  per  cubic  yard  of  solid  masonry  at 
which  they  were  willing  to  complete  the  work; 
(2)  the  price  per  cubic  yard  of  solid  masonry 
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at  which  they  were  willing  to  build  the  piers 
and  abutments;  and  (8}  the  price  at  which  they 
were  willing  to  put  in  the  necessary  coffer- 
dams and  protections.  The  said  invitation  for 
proposals  also  apprised  the  bidders  that  de-  r_fi_, 
tailed  information  as  to  the  general  form  and  l683l 
dimensions  of  the  piers  and  abutments,  and  a 
profile  of  the  bed  of  the  river,  would  be  exhib- 
ited to  them  at  the  arsenal.  In  pursuance  of 
that  part  of  the  said  invitation  which  referred 
to  the  work  of  building  the  solid  masonry  of 
the  piers  and  abutments,  and  after  having  first 
obtained  from  the  defendants'  agents  detailed 
information  touching  the  form  and  dimensions 
of  the  proposed  piers  and  abutments,  and  after 
having  examined  the  profile  of  the  bed  of  the 
river  exhibited  by  the  defendants,  the  plaintiffs, 
on  the  25th  day  of  May,  1869,  submitted  to  the 
proper  officers  of  the  United  States  a  proposal 
in  writing,  whereby  they  offered  to  build  (only) 
the  masonry  of  the  said  piers  and  abutments, 
upon  the  terms  following,  to  wit :  the  small 
piers  and  abutments  at  and  for  the  sum  of  $1 ) 
per  yard,  and  the  draw-pier  at  and  for  the  sunt 
of  $18  per  yard.  The  said  proposal  was  accept- 
ed by  the  defendants,  and  the  said  contract,  in 
the  original  petition  described,  was  prepared  in 
the  office  of  the  agent  of  the  United  States,  by 
a  clerk  therein  employed,  but,  in  consequence 
of  accident  and  mistake,  the  said  contract  was 
so  drawn  as  to  depart  from  the  intention  of  the 
parties,  and  from  the  terms  and  specifications 
in  said  invitation  and  proposal  contained  In- 
stead of  requiring  the  plaintiffs  to  perform  the 
labor  and  furnish  the  materials  contemplated  by 
the  said  invitation  and  proposal,  and  in  the  man- 
ner specified  therein,  the  language  employed  in 
said  contract  inequitably  required  the  plaintiffs 
'to  construct  the  said  piers  and  abutments  in  ac- 
cordance with  such  plans  and  specifications  as 
may  (might)  be  fixed  by  proper  authority  acting 
for  the  United  States.'  The  plaintiffs  did  not 
discover  the  peculiar  language  of  the  said  con- 
tract until  long  after  the  work  had  been  in  prog- 
ress, nor  did  they  ever  believe  that  they  were 
bound  by  said  contract  to  do  any  more  work 
or  furnish  any  more  materials,  or  that  they 
were  obliged  to  perform  the  work  in  any  other 
manner  than  as  specified  and  contemplated  in 
the  said  invitation  and  proposal,  until  the  judg- 
ment of  this  court  compelled  them  to  submit  to 
said  construction.  When  the  officers  of  the  de- 
fendants first  claimed  for  the  said  contract  the 
strict  construction  aforesaid,  the  plaintiffs  pro 
tested,  and  refused  to  proceed  any  further  with 
the  work.but  the  said  officers,  by  promises  (which 
they  never  kept),  induced  the  plain  tiffs  to  go  on ,  f  aa* 
notwithstanding  the  dispute,  and  they  accord-  1  ' 
ingly  did  proceed;  and  they  were  required  by 
the  agents  of  the  United  States  to  construct  the 
coffer-dams  and  do  all  other  work  and  furnish 
all  other  materials  preliminary  to  building  the 
solid  masonry  for  said  piers  and  abutments,  and 
to  construct  said  piers  and  abutments  on  very 
materially  different  plans  and  in  different  local- 
ities from  those  contemplated  by  the  parties  at 
the  time  of  making  said  proposal,  and  said 
piers  and  abutments  so  built  were,  in  conse- 
quence of  the  alterations  in  the  form  and  locality 
thereof,  much  more  expensive  to  the  plaintiffs, 
for  which  no  allowance  has  ever  been  made  to 
them.  Through  the  error  and  mistake  afore- 
said, the  defendants  were  given  an  unfair  and 
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unconscionable  advantage  over  the  plaintiffs, 
and  have  obtained  the  materials,  labor  and  skill 
of  the  plaintiffs,  of  great  value,  and  have  paid 
nothing  for  them.  The  labor  performed  and 
the  materials  furnished  by  the  plaintiffs  for  the 
United  States,  in  putting  m  said  coffer-dams  and 
furnishing  the  other  materials  and  performing 
the  other  work  preliminary  to  building  the 
masonry  of  said  piers  and  abutments,  were  rea- 
sonably worth  the  sum  of  $75,000;  and  the  work 
done  and  materials  furnished  by  them  for  the 
United  States  in  and  about  the  masonry  of  said 
piers  and  abutments  were  reasonably  worth,  in 
consequence  of  the  change  of  locality  and 
of  plans  and  specifications  unlawfully  made  by 
the  defendants  under  the  erroneous  provisions 
of  said  contract,  the  sum  of  $88,600,  over  and 
above  the  sums  which  the  plaintiffs  have  already 
been  paid  therefor.  The  plaintiffs,  therefore, 
pray  that  the  said  contract  may  be  so  reformed 
as  to  correspond  with  the  intention  of  the  par- 
ties, and  that  they  may  be  paid  for  the  labor 
and  materials  by  them  performed  and  furnished 
upon  the  said  bridge.  They  further  pray  that 
they  may  have  such  other  and  further  relief,  and 
be  paid  such  other  and  further  sums  of  money, 
as  may  be  agreeable  to  equity  and  good  con- 
science, and  as  the  provisions  of  said  Act  of 
Congress  may  authorize  and  require." 

By  leave  of  the  court,  the  petitioners  filed  a 
second  amendment  to  the  petition  in  equity, 
[685]  stating  as  follows,  in  addition  to  what  was  con- 
tained in  said  petition  and  the  first  amendment 
thereto:  "First.  By  the  terms  of  the  advertise- 
ment inviting  proposals,  the  proposal  of  the 
plaintiffs,  and  the  acceptance  thereof  by  the  de- 
fendants, as  alleged  in  the  original  petition 
herein  and  the  amendment  thereto,  a  prelimi- 
nary agreement  was  made  between  the  plaintiffs 
and  the  defendants,  by  which  the  plaintiffs 
agreed  to  build  the  nwonry  work  of  the  piers 
and  abutments  of  the  said  bridge  at  Rock  Isl- 
and, for  the  prices  stated  in  the  said  original 
petition  and  the  amendment  thereto,  and  ac- 
cording to  certain  plans  showing  the  general 
form  and  dimensions  of  the  piers  and  abutments 
and  their  locations  in  the  river,  and  according 
to  a  profile  showing  the  bed  of  the  river  at  the 
place  where  the  work  was  to  be  done,  which 
plans  and  profile  were,  before  the  making  of 
the  proposal,  exhibited  by  the  defendants  to  the 
plaintiffs,  and  were  by  them  inspected,  to  en- 
able them  to  prepare  their  estimates  for  making 
their  said  proposal.  And  the  United  States 
thereby  agreed  to  furnish  the  stone,  cement  and 
sand  for  said  masonry,  and  also  to  erect  and 
put  in  the  necessary  coffer-dams,  with  their  pro- 
tections, and  to  perform  the  preliminary  work 
necessary  to  enable  the  plaintiffs  to  build  the  said 
masonry  work  according  to  their  said  proposal 
and  according  to  said  general  plans,  and  at  the 
location  in  the  river  indicated  by  said  plans  and 
profile.  Second.  For  the  purpose  ana  with  the 
Intent  and  design  of  carrying  into  effect  said 
agreement  thus  made  as  aforesaid,  a  formal 
contract  was  prepared  by  officers  of  the  United 
States,  which  was  afterwards  signed  and  deliv- 
ered by  both  parties;  but  by  accident  and  mis- 
take, the  said  contract  did  not  conform  to  the 
terms  of  said  previous  agreement,  nor  to  the  in- 
tention of  the  parties.  The  said  contract  was, 
by  such  accident  and  mistake,  so  drawn  as  to 
impose  upon  the  plaintiffs  the  burden  and  ex- 
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pense  of  constructing  and  putting  in  the  neces- 
sary coffer-dams  with  their  protections,  and  of 
performing  the  preliminary  work  connected 
therewith, instead  of  requiring  the  United  States 
to  put  in  said  coffer-dams  ana  perform  said  pre- 
liminary work,  as  had  been  previously  agreed  up- 
on, and  as  was  intended  by  the  parties.  The  cost 
of  constructing  and  putting  in  said  coffer-dams 
with  their  protections  ana  doing  the  prelimi- 
nary work  connected  therewith,  was  as  great  if  fftaft1 
not  greater  than  the  cost  of  buildingthe  masonry  l 686 J 
work;  and  in  consequence  of  the  said  accident 
and  mistake,  the  United  States  obtained  an  un- 
conscionable advantage  over  the  defendants, 
and  compelled  them  to  do  work  and  furnish  ma- 
terials which  they  never  intended  to  do,  and  for 
one  half  the  compensation  the  said  work  and 
materials  were  really  worth.  And  the  said  con- 
tract, through  accident  and  mistake,  was  so 
drawn  as  to  require  the  plaintiffs  to  build  the 
said  piers  and  abutments  in  accordance  with 
such  plans  and  specifications  as  might  be  fixed 
by  the  officers  of  the  United  States,  instead  of 
requiring  the  United  States  to  provide  plans, 
and  the  plaintiffs  to  do  their  work,  according 
to  the  general  plans  and  profile  exhibited  to  the 
plaintiffs,  as  aforesaid  and  at  the  location  in 
the  river  agreed  upon,  as  was  the  intention  of 
the  parties  and  as  had  been  previously  agreed 
upon  by  the  parties.  Ana  the  defendants, 
through  said  accident  and  mistake,  have  ob- 
tained an  inequitable  and  unconscionable  ad- 
vantage over  the  plaintiffs  and,  in  the  construc- 
tion of  the  said,  bridge,  changed  its  locality 
further  down  the  river  and  into  deep  water,  and 
reduced  the  dimensions  of  the  piers  and  abut- 
ments as  prescribed  by  said  original  plans,  in 
such  a  manner  as  to  preserve  the  cut-stone  or 
expensive  portion  of  the  work,  and  to  greatly 
reduce  the  quantity  of  rough, inexpensive  work, 
through  which  alone  profit  could  be  derived  by 
the  plaintiffs,  and  thereby  inflicted  great  in- 
jury upon  the  plaintiffs.  The  petitioners  submit 
to  the  court  that  they  are  entitled  to  have  said 
contract  reformed,  so  as  to  make  it  conform  to 
the  intention  and  to  the  agreement  of  the  par- 
ties, as  expressed  in  the  said  invitation  for  pro- 
posals and  the  bid  of  the  plaintiffs  submitted  in 
response  thereto,  and  the  acceptance  thereof  by 
the  defendants,  and  to  have  the  same  judgment 
and  relief  as  to  the  said  coffer-dams  and  the 
work  of  constructing  the  piers  and  abutments 
as  if  the  said  formal  contract  had  conformed  to 
the  said  preliminary  agreement  and  had  con- 
tained the  necessary  provisions  requiring  the  de- 
fendants to  construct  and  put  in  the  necessary 
coffer-dams  and  to  perform  the  preliminary 
work  connected  therewith,  and  so  as  to.  con- 
form in  all  things  in  reference  to  the  construc- 
tion of  the  said  bridge  and  piers  and  abutments, 
to  the  said  original  and  general  plans  of  said 
bridge,  and  to  the  profile  of  said  river  bed,  and 
to  the  location  thereby  indicated.  And  the  pe-  _ 
titioners  claim  such  other  and  further  relief  in  I68 7  J 
the  premises  as  their  case  may  require,  end  as 
may  be  authorized  by  the  terms  of  the  said  Act 
of  Congress  passed  for  their  relief." 

The  United  States,  by  answer,  denied  all  the 
allegations  of  the  petition  and  the  amendments. 
The  evidence  in  the  first  case  was  used  as  evi- 
dence in  the  second  case,  and  no  new  evidence 
was  taken.  The  court  entered  a  general  find- 
ing in  favor  of  the  defendants  and  dismissed 
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the  petition.  From  the  decree  of  dismissal,  the 
petitioners  have  appealed  to  this  court. 

The  reasons  assigned  for  that  decree  are  con- 
tained in  the  opinion  of  the  Court  of  Claims, 
which  is  a  part  of  the  record,  and  is  also  report- 
ed in  [Harvey  v.  U.  8.],  18  Ct  of  Claims, 
322.  The  court  says,  that  because  of  the  de- 
cision on  the  demurrer  it  regards  the  present 
proceedings  as  relating  only  to  the  claims  for 
the  cost  of  the  coffer-dams  and  for  the  loss  of 
profits  resulting  from  the  reduction  of  the  di- 
mensions of  the  piers  and  abutments,  being 
items  1  and  2  in  the  new  petition.  In  regard  to 
item  1,  the  decision  is  that  the  petitioners  have 
not  shown  that  the  written  contract  does  not 
express  the  intent  of  both  parties  as  to  the  cof- 
fer-dams; and  that  even  if  the  court  were  sat- 
isfied that  the  petitioners  executed  the  contract 
in  mistake  of  their  rights,  there  is  no  evidence 
that  the  defendants  shared  the  mistake.  In  re- 
gard to  item  2,  the  decision  is  that  the  court 
would  be  disposed  to  regard  the  case,  on  the 
facts,  as  one  tor  equitable  interposition  for  the 
purpose  of  further  inquiry  and  the  ascertain- 
ment of  the  rights  of  the  parties  in  equity,  if  it 
had  jurisdiction;  but  that  the  statute  does  not 
authorize  it  to  entertain  those  considerations, 
because  in  these  proceedings  it  can  hear  ana 
determine  only  claims  for  labor  done  and  ma- 
terials furnished  by  the  plaintiffs  under  their 
contract  with  the  defendants. 

In  regard  to  the  coffer-dams,  it  seems  clear  to 
us  that  the  ruling  of  the  Court  of  Claims  was 
erroneous.  The  advertisement  begins  by  invit- 
ing proposals  for  the  construction  of  the  piers 
and  abutments  of  the  bridge.  Standing  alone 
this  would  involve  proposals  to  make  coffer- 
dams and  do  and  furnish  everything  else  neces- 
sary to  finished  work.  But  this  is  qualified  by 
what  follows.  The  advertisement  goes  on  to 
[688]  aaythat  parties  making  bids  will  state:  (1)  the 
price  per  cubic  yard  of  solid  masonry  at  which 
they  are  willing  "  to  complete  the  work,"  the 
United  States  furnishing  the  stone,  cement  and 
sand,  "  and  nothing  more."  "To  complete  the 
work"  there  means,  to  construct  the  piers  and 
abutments  complete,  including  the  making  of 
coffer-dams  and  doing  and  furnishing  every- 
thing necessary  for  completed  work,  except 
furnishing  store,  cement  and  sand,  the  United 
States  furnishing  those  and  furnishing  nothing 
more.  Then  parties  making  bids  are  "also"  to 
make  a  bid  stating  (2)  separately  the  price  per 
cubic  yard  of  solid  masonry  at  which  they  will 
undertake  to  build  the  piers  and  abutments,  the 
United  States  furnishing  stone,  cement  and 
sand;  and  "  also"  to  make  a  bid  stating  (8)  sep- 
arately the  price  at  which  they  will  agree  to  put 
in  the  necessary  coffer-dams,  with  their  protec- 
tions. Here  are  three  distinct  classes  of  bids: 
bid  1  for  the  whole  work,  including  all  that  is 
embraced  in  the  work  specified  in  bids  2  and  3; 
bid  2  for  a  part  of  the  whole  work  specified  in 
bid  1  and  excluding  what  is  embraced  in  bid  8; 
and  bid  3  for  another  part  of  the  whole  work 
specified  in  bid  1  and  excluding  what  is  em- 
braced in  bid  2.  There  is  no  implication  in  the 
advertisement,  from  the  use  of  Jheword  "also" 
or  from  any  other  language,  that  a  bidder  could 
not  make  bid  2  or  bid  3  unless  he  likewise  put 
in  a  bid  for  bid  1 ;  or  that  he  could  not  bid  for 
the  specified  parts  of  the  work  unless  he  should 
bid  for  the  whole  complete.  The  appel'»nts  did 
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not  make  a  bid  for  the  work  temple  te.or  say  in 
their  bid  that  they  were  willing  to  complete  the 
work.  They  bid,  only  under  bid  2.  They  stated 
separately,  in  their  bid,  the  price  per  yard  at 
which  they  would  build  the  masonry  of  the 
piers  and  abutments.  They  excluded  bid  8  and 
the  coffer-dams  and  they  excluded  bid  1  and  the 
coffer-dams  iu  it.  This  is  quite  enough  to  de- 
termine the  question.  The  written  bid  in  con- 
nection with  the  advertisement,  and  the  accept- 
ance of  that  bid,  constituted  the  contract  be- 
tween the  parties,  so  far  as  regards  the  question 
whether  the  contract  prices  embraced  the  cof- 
fer-dam work.  Qariklde  v.  U.  8,  98  U.8.,242 
[XXIII.,  7791;  Int.  Co.v.  Hearne,  20  Wall., 494  r_Q„, 
[87  U.S.,XXII.,  898].  The  written  contract,  in  I689 J 
that  respect,  was  intended  by  both  parties  to 
be,  merely,  a  reduction  to  form  of  the  state- 
ment as  to  work  and  prices  contained  in  the 
bid.  If  the  formal  contract  is  susceptible  of  a 
different  construction,  to  the  prejudice  of  the 
contractors,  it  is  very  plain  that  not  only  the 
contractors  but  the  officers  of  the  Government 
were  under  a  mistake.  It  is  shown  that  the 
work  of  making  and  putting  in  the  coffer-dams 
and  doing  whatever  else  was  necessary,  in  con- 
nection with  them,  before  the  laying  of  the 
masonry  could  be  commenced,  was  so  expensive 
as  to  make  it  impossible  that  the  prices  named 
in  the  bid  of  the  appellants  could  have  covered 
that  expense  and  the  laying  of  the  masonry  also. 
There  is  no  evidence  to  show  that  the  parties 
intended  to  alter  the  terms  of  the  bid  as  to  work 
and  prices.  There  are  other  considerations  dwelt 
upon  in  the  dissenting  opinion  of  Judge  Nott 
in  the  Court  of  Claims,  and  to  which  it  is  nec- 
essary only  to  refer,  which  enforce  the  conclu- 
sion thus  reached.  One  of  those  considerations 
is,  the  terms  of  the  only  other  bid,  as  showing 
by  the  prices  therein  named  for  bid  1,  bid  2, 
and  bid  3,  each  separately,  that  the  appellants 
could  not  have  been  bidding  for  the  work  com- 
plete. The  evidence  on  the  point  in  question 
on  the  part  of  the  appellants  is  largely  in  docu- 
ments, while  that  relied  on  by  the  United  States 
is  oral,  and  some  of  it  consists  of  recollections 
of  conversations  with  the  appellants,  who  are 
debarred  by  statute  from  being  witnesses  in  their 
own  behalf.  We  are  of  opinion  that,  by  the  act- 
ual contract  between  the  parties,  the  appellants 
were  not  to  do  any  of  the  work  covered  by  the 
claim  made  by  them  under  item  1  of  the  peti- 
tion herein,  and  that  the  written  contract  must 
be  reformed  accordingly. 

We  are  also  of  opinion  that  the  Court  of 
Claims  placed  too  limited  a  construction  upon 
the  special  Act  of  Congress.  The  Act  speaks 
of  the  claim  of  the  appellants  as  a  claim  "For  al- 
leged labor  done  and  materials  furnished  under 
their  contract  with  the  United  States  for  the 
building  of  the  masonry  work  for  the  piers  and 
abutments  of  the  bridge,"  giving  the  date  of 
the  contract.  The  Court  of  Claims  bad  rejected 
item  2  in  the  first  case  because  the  formal  writ- 
ten contract  required  the  petitioners  to  do  the 
work  named  in  it.  It  bad  rejected  item  b  be- 
cause that  contract  gave  the  Government  power 
to  reduce  the  dimensions  of  the  piers  ana  abut- 
ments. It  was  to  obtain  equitable  relief  in  re-  [690] 
spect  to  those  two  items  that  the  appellants  ap- 
plied to  Congress.  Their  claim  had  been  made 
m  the  eight  items  embraced  in  their  petition  in 
the  first  case.   It  had  been  made  as  a  claim  un- 
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der  their  contract.  It  cannot  be  properly  in- 
ferred, unless  there  is  language  necessarily  lead- 
ing to  a  contrary  conclusion,  that  the  claim  re- 
ferred to  the  Court  of  Claims  by  the  Act  is  to 
embrace  less  than  what  was  embraced  in  items 
2  and  3  in  the  first  case,  although  item  8  is  made 
out  as  for  "  loss  of  profits."  The  Act  refers 
"  the  claim  "  "under  the  contract,"  for  hearing 
and  adjudication  ;  and  jurisdiction  is  conferred 
on  the  court  to  proceed  in  the  adjustment  of '  'the 
accounts"  between  the  persons  making  the  claim 
and  the  United  States,  as  a  court  of  equity  juris- 
diction. The  court  had  decided  that  it  could  not 
take  cognizance  of  item  8  because  it  was  not  a 
court  of  equity  jurisdiction  and,  therefore.could 
not  proceed  to  adjust  the  accounts  any  further 
than  it  had  adjusted  them.  One  object  of  the 
Act  was  to  remedy  this  defect  There  is  noth- 
ing in  the  use  of  the  words  "  for  alleged  labor 
done  and  materials  furnished  "  or  of  the  words 
"  to  that  end"  which  can  limit  or  control  the 
scope  of  the  Act,  as  above  explained.  That 
scope  is  still  further  shown  by  the  enactment 
that  the  court  "  May,  if  according  to  the  rules 
und  principles  of  equity  jurisprudence,  in  its 
judicial  discretion,  reform  said  contract  and 
render  such  judgment  as  justice  and  right  be- 
tween the  claimants  and  the  said  .Government 
may  require."  The  words  "  for  alleged  labor 
done  and  materials  furnished  "  are,  in  view  of 
the  language  of  the  entire  Act,  not  words  of 
limitation  but  words  of  description.  The  court 
is  authorized  to  adjust  "  the  accounts  "  between 
the  parties,  so  far  as  they  were  not  legal  de- 
mands, and  so  far  as  they  were  equitable  de- 
mands, unadjusted  or  unadjudicatea,  growing 
out  of  the  contract,  as  a  court  of  equity  and,  for 
that  purpose,  to  reform  the  contract,  according 
to  the  principles  of  equity,  and  then  render  judg- 
ment upon  it  as  reformed.  This  power  of  the 
Court  of  Claims,  under  the  Act,  extends  to  re- 
forming the  contract  in  respect  to  permitting  the 
officers  of  the  United  States  to  materially  vary 
the  plans  for  the  piers  so  as  to  essentially  change 
the  obligations  of  the  parties. 

As  to  items  8  and  4  in  the  new  petition,  which 
are  the  same  as  items  7  and  8  in  the  former  case, 
not  only  were  they  legal  demands  but  they  were 
adjudicated  upon  fully  in  that  case  and  cannot 
[691]  be  reopened.  As  to  items  5,  6  and  7  in  the  new 
petition,  they  cannot,  in  view  of  the  principles 
laid  down  in  this  opinion,  be  considered  by  the 
Court  of  Claims.  The  question  of  interest,  un- 
der item  8,  remains  for  that  court  to  consider. 

It  is  contended  on  the  part  of  the  United  States 
that  this  court  cannot,  under  its  rules,  hear  this 
appeal,  because  there  is  not,  in  the  record,  any 
.finding  by  the  Court  of  Claims  of  the  facts  in 
the  cose,  in  the  nature  of  a  special  verdict,  with 
a  separate  statement  of  the  conclusions  of  law 
upon  such  facts.  But  the  rule  in  regard  to  find- 
ings of  fact  has  no  reference  to  a  case  like  the 
present,  of  equity  jurisdiction  conferred  in  a 
special  case  by  a  special  Act;  and,  in  such  a  case, 
where  an  appeal  lies  and  is  taken  to  this  court, 
under  section  707  of  the  Revised  Statutes,  this 
court  must  review  the  facts  and  the  law  as  in 
other  cases  in  equity,  appealed  from  other 
courts. 

The  judgment and  decree  of the  Courtqf  Claim* 
is  reverted  and  Vie  ease  it  remanded  to  thai  court, 
with  directions  to  proceed  in  it  according  to  law 
See  15  Otto.  U.  8.,  Book  28. 


and  in  conformity  mth  the  opinion  of  this  court. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  V.  8. 
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Ex  Parte:  [  6961 

JOHN  A.  MASON. 

(See  8.  C.,  15  Otto,  888-701.) 

Habeas  corpus  to  review  courts-martial — assault 
upon  prisoner,  by  soldier— extent  of  punish- 
ment. 

1.  If  this  court  may  issue  a  writ  of  habeas  corpus 
to  review  the  judgments  of  courts-martial  (upon 
which  question  this  court  withholds  its  decision), 
there  can  be  no  discharge  under  it  if  the  court- 
martial  had  jurisdiction  to  try  the  offender  for  the 
offense  with  which  ho  was  charged,  and  the  sen- 
tence was  one  which  the  court  could,  under  the 
law,  pronounce. 

2.  An  assault  by  a  soldier  on  duty,  with  intent  to 
kill  a  prisoner  confined  In  a  Jail  over  which  he  was 
standing  guard,  is  a  military  offense,  and  where  the 
proper  steps  were  not  taken  to  have  him  proceeded 
against  by  the  civil  authorities,  the  court-martial 
had  jurisdiction  to  try  him. 

&  When  the  act  charged  is  actually  a  crime  against 
society  which  is  punishable  by  imprisonment  In  the 
penitentiary,  a  court-martial  Is  authorized  to  in- 
flict that  kind  of  punishment,  and  in  addition  to 
such  imprisonment,  it  may  subject  the  offender  to 
f>  dishonorable  discharge  from  the  army  and  a  for- 
feiture of  his  pay  and  allowances. 

[No.  16,  Orig.] 

Argued  Apr.  26, 188S.     Decided  May  8,  188S. 

PETITION  for  writs  of  habeas  corpus  and  cer- 
tiorari. 

The  case  is  stated  by  the  court. 

Mr.  James  M.  Lyddy ,  for  petitioner. 

Mr.  Am  Bird  Gardner,  for  respondent. 

Mr.  Cltief  Justice  Walte  delivered  the  opin- 
ion of  the  court: 

This  is  a  petition  for  a  writ  of  habeas  corpus 
to  release  Mason,  the  petitioner,  from  confine-  [6971 
ment  in  the  Albany  penitentiary  under  a  sen-  J 
tence  by  a  general  court-martial.  The  facts  are 
these: 

Mason  was  a  sergeant  in  Battery  B  of  the 
Second  Regiment  of  Artillery,  in  the  Army  of 
the  United  States.  He  was  tried  by  a  general 
court-martial  on  the  charge  of  violating  the  62d 
Article  of  War,  in  that  "  Having  been  ordered 
with  his  battery  from  Washington  Barracks  for 
guard  duty  at  the  United  States  Jail,  in  the  City 
of  Washington,  D.  C. ,  and  having  arrived  at  said 
jail  for  said  duty,"  ho  "  did  thereupon,  with  in- 
tent to  kill  Charles  J.  Guiteau,  a  prisoner  then 
confined  under  the  authority  of  the  United  States 
in  said  jail,  willfully  and  maliciously  discharge 
his  musket,  loaded  with  ball  cartridge,  at  said 
Guiteau  through  a  window  of  said  jail  into  a 
cell  then  occupied  by  the  said  Guijteau."  Upon 
a  trial  duly  had  he  was  found  guilty  of  the 
charge  according  to  the  specification,  and  sen- 
tenced "  To  be  dishonorably  discharged  from 
the  service  of  the  United  States,  with  the  loss 
of  all  pay  and  allowances  •  *  *  due  and 
to  become  due  to  him,  and  then  to  be  confined 
at  hard  labor  in  such  penitentiary  as  the  pn>PeT 
authorities  may  direct,  for  eight  years.  The 
Albany  Penitentiary  was  designated  in  due 
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form  as  the  place  of  confinement  under  this 
sentence. 

A  question  which  presents  itself  at  the  outset 
is  whether  this  court  has  jurisdiction  to  issue 
such  a  writ  as  is  asked,  inasmuch  as  it  has  no 
power  to  review  the  Judgments  of  courts-mar- 
tial. Upon  this  question  there  is  not  entire  una- 
nimity of  opinion  among  the  members  of  the 
court,  and  we  purposely  withhold  any  decision 
at  this  time  in  respect  to  it.  We  all  agree,  how- 
ever, that  if  a  writ  might  issue  there  could  be 
no  discharge  under  it  if  the  court-martial  had 
jurisdiction  to  try  the  offender  for  the  offense 
with  which  he  was  charged,  and  the  sentence 
was  one  which  the  court  could,  under  the  law, 
pronounce. 

The  63d  Article  of  War,  under  which  Mason 
was  tried,  is  as  follows: 

"All  crimes  not  capital,  and  all  disorders  and 
neglects,  which  officers  and  soldiers  may  be 
guilty  of,  to  the  prejudice  of  good  order  and 
military  discipline,  though  not  mentioned  in  the 
foregoing  Articles  of  War,  are  to  be  taken  cog- 
nizance of  by  a  general  or  a  regimental,  garri- 
[698]  son  or  a  field  officers'  court-martial  according  to 
the  nature  and  degree  of  the  offense,  and  pun- 
ished at  the  discretion  of  the  court." 

The  offense  charged  in  this  case  was  clearly 
one  to  the  prejudice  of  good  order  and  military 
discipline. 

The  offender  was  a  soldier  in  the  Army  of  the 
United  States.  As  such,  according  to  the  speci- 
fications of  the  charge  made  against  him,  he 
was  ordered  on  guard  duty  at  the  United  States 
iail,  in  Washington  and,  while  on  duty,  he  will- 
fully and  maliciously  discharged  bis  musket, 
with  intent  to  kill  a  prisoner  confined  in  tbe 
jail,  under  the  authority  of  the  United  States. 
The  gravamen  of  the  military  offense  is,  that 
while  standing  guard  as  a  soldier  over  a  jail  in 
which  a  prisoner  was  confined,  the  accused  will- 
fully and  maliciously  attempted  to  kill  the  pris- 
oner. Shooting,  with  intent  to  kill,  is  a  civil 
crime,  but  shooting  by  a  soldier  of  the  army 
standing  guard  over  a  prison,  with  intent  to  kill 
a  prisoner  confined  therein,  is  not  only  a  crime 
against  society,  but  an  atrocious  breach  of  mil- 
itary discipline.  While  the  prisoner  who  was 
shot  at  was  not  himself  connected  with  the  mil- 
itary service,  the  soldier  who  fired  the  shot  was 
on  military  duty  at  the  time,  and  the  shooting 
was  in  direct  violation  of  the  orders  under  which 
he  was  acting.  It  follows  that  the  crime  charged 
and  for  which  the  trial  was  had  was  not  simply 
an  assault  with  intent  to  kill,  but  an  assault  by 
a  soldier  on  duty  with  intent  to  kill  a  prisoner 
confined  in  a  jail  over  which  he  was  standing 
guard. 

In  our  opinion,  the  68th  and  59th  Articles  of 
War  have  no  application  to  the  case.  The  68th 
is  as  follows: 

"  In  time  of  war,  insurrection  or  rebellion, 
larceny,  robbery,  burglary,  arson,  mayhem, 
manslaughter,  murder,  assault  and  battery  with 
an  intent  to  kill,  wounding,  by  shooting  or  stab- 
bing, with  intent  to  commit  murder,  rape,  or 
assault  and  battery  with  an  intent  to  commit 
rape,  shall  be  punishable  by  the  sentence  of  a 
general  court-martial,  when  committed  by  per- 
sons in  the  military  service  of  the  United  States, 
and  the  punishment  in  any  such  case  shall  not  be 
less  than  the  punishment  provided,  for  the  like 
offense,  by  the  laws  of  the  State,  Territory  or 
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district  in  which  such  offense  may  have  been 
committed." 

The  object  and  purpose  of  this  article  were  [699] 
elaborately  considered  in  Coleman  v.  Tenneuu, 
97  U.S.,  609  [XXIV.,  11181.  As  it  is  to  operate 
only  in  time  of  war,  it  neither  adds  to  nor  takes 
from  tbe  powers  which  courts-martial  have 
under  the  62d  Article  in  time  of  peace. 

Artice  69  is  as  follows: 

"  When  any  officer  or  soldier  is  accused  of  a 
capital  crime,  or  of  any  offense  against  the  per- 
son or  property  of  any  citizen  of  the  United 
States,  which  is  punishable  by  the  laws  of  the 
land,  the  commanding  officer,  and  the  officers 
of  the  regiment,  troop,  battery,  company  c:  dc 
tachment,  to  which  the  person  so  accused  be- 
longs, are  required,  except  in  time  of  war,  upon 
application  duly  made  by  or  on  behalf  of  the 
party  injured,  to  use  their  utmost  endeavors  to 
deliver  him  over  to  the  civil  magistrate,  and  to 
aid  the  officers  of  justice  in  apprehending  and 
securing  him,  in  order  to  bring  him  to  trial.  If, 
upon  such  application,  any  officer  refuses  or 
willfully  neglects,  except  in  time  of  war,  to  de- 
liver over  such  accused  person  to  the  civil  mag- 
istrates, or  to  aid  the  officers  of  justice  in  appre- 
hending him,  he  shall  be  dismissed  from  the 
service?* 

It  is  not  pretended  that  any  application  was 
ever  made  under  this  Article  for  the  surrender 
of  Mason  to  the  civil  authorities  for  trial.  So 
far  as  appears,  the  person  injured  by  the  offense 
committed  was  satisfied  to  have  the  offender 
dealt  with  by  the  military  tribunals.  The  choice 
of  tbe  tribunal  by  which  he  is  to  be  tried  has 
not  been  given  to  the  offender.  He  has  offended 
both  against  the  civil  and  the  military  law.  As 
the  proper  steps  were  not  taken  to  have  him 
proceeded  against  by  the  civil  authorities,  it 
was  the  clear  duty  of  the  militaryto  bring  him 
to  trial  under  that  jurisdiction.  Whether,  after 
trial  by  the  court-martial,  he  can  be  again  tried 
in  the  civil  courts,  is  a  question  we  need  not 
now  consider.  It  is  enough  if  the  court-martial 
hod  jurisdiction  to  proceed,  and  what  has  been 
done  is  within  the  powers  of  that  jurisdiction. 

It  is  objected  that  the  sentence  is  in  excess  of 
what  the  law  allows.  The  97th  Article  of  War 
is  as  follows: 

"  No  person  in  the  military  service  shall,  un- 
der the  sentence  of  a  court-martial,  be  punished 
by  confinement  in  a  penitentiary,  unless  the 
offense  of  which  he  may  be  convicted  would, 
by  some  statute  of  the  United  States,  or  by  some  - 
statute  of  the  State,  Territory  or  district  in 
which  such  offense  may  be  committed,  or  by  [700] 
the  common  law,  as  the  same  exists  in  such 
State,  Territory  or  district,  subject  such  convict 
to  such  imprisonment." 

Under  this  Article,  when  the  offense  is  or.,; 
not  recognized  by  the  laws  regulating  civil  so- 
ciety, there  can  be  no  punishment  by  confine- 
ment in  a  penitentiary.  The  same  is  true,  when 
the  offense,  though  recognized  by  the  civil  au- 
thorities, is  not  punishable  by  the  dvfl  courts 
in  that  way.  But  when  the  act  charged  as  "con- 
duct to  the  prejudice  of  good  order  and  mili- 
tary discipline  is  actually  a  crime  against  so 
ciety  which  is  punishable  by  imprisonment  in 
the  penitentiary,  it  seems  to  us  clear,  a  court- 
martial  is  authorized  to  inflict  that  kind  of  pun- 
ishment. The  act  done  is  a  civil  crime,  and  the 
trial  is  for  that  act   The  proceedings  are  had  In 

105  r.  s. 


Digitized  by 


Google 


1881. 


Stevexson  v.  Texas  and  Pacific  Ry.  Co. 


708-709 


a  court-martial  because  the  offender  is  personally 
amenable  to  that  jurisdiction,  and  what  he  did 
was  not  only  criminal  according  to  the  laws  of 
the  land,  but  prejudicial  to  the  good  order  and 
discipline  of  the  army  to  which  he  belonged. 
The  62d  Article  provides  that  the  offender, 
when  convicted,  shall  be  punished  at  the  dis- 
cretion of  the  court,  and  the  97th  Article  does 
no  more  than  prohibit  the  court  from  sentenc- 
ing to  imprisonment  in  a  penitentiary  in  cases 
where,  if  the  trial  had  been  had  for  tbe  same 
act  in  the  civil  courts,  that  could  not  be  done. 

It  is  also  claimed  that  the  sentence  is  in  ex- 
cess of  the  jurisdiction  of  the  court,  because  in 
addition  to  imprisonment  in  the  penitentiary 
for  the  full  term  allowed  by  the  laws  of  the 
District  of  Columbia  for  the  offense  of  an  as- 
sault with  intent  to  kill,  it  subjects  the  offender 
to  a  dishonorable  discharge  from  the  army  and 
a  forfeiture  of  his  pay  and  allowances.  As  has 
already  been  said,  under  the  62d  Article  the 
punishment  is  to  be  at  the  discretion  of  the 
court.  The  97th  Article  only  limits  this  dis- 
cretion as  to  imprisonment  in  the  penitentiary, 
and  it  has  been  nowhere  provided  that  the  pun- 
ishment may  not  in  other  respects  be  greater 
than  the  civil  courts  could  inflict. 

*'  Cases  urising  in  the  land  or  naval  forces" 
are  expressly  excepted  from  the  operation  of 
[7011  the  Fifth  Amendment  of  the  Constitution, which 
provides  that  "  No  person  shall  be  held  to  an- 
swer a  capital  or  otherwise  infamous  crime,  un- 
less on  a  presentment  or  indictment  of  a  grand 
jury."  The  limitation  as  to  "  actual  service  in 
time  of  war  or  public  danger  "  relates  only  to 
the  militia.  Ihines  v.  Hoover.  20  How.,  65  [61 
U.  3.,  XV.,  838]. 

It  follows  that  the  rule  mutt  be  discliarged;  and 
it  is  so  ordered. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


1 703]  VERNON  K.  STEVENSON  et  al.,  Appts  , 

v. 

TEXAS  AND  PACIFIC  RAILWAY  COM- 
PANY ET  AL. 

(See  P.  C,  15  Otto,  H0-7W.) 

Purchaser  at  execution  sale,  priority  of— credit- 
or's lien. 

1.  In  Texas,  the  purchaser  at  a  judicial  sale  on  ex- 
ecution acquires  a  title  superior  to  that  of  a  prior 
mortgagee  where,  at  the  time  of  the  levy  of  the  exe- 
cution, the  plaintiff  in  tbe  execution  had  no  notice 
of  the  prior  mortgage  which  was  then  unrecorded. 

2.  The  lien  acquired  by  a  creditor  without  notice, 
by  the  judgment  and  levy  of  execution,  is  superior 
to  the  unrecorded  mortgage,  and  a  purchaser  under 
the  execution,  with  notice,  is  entitled  to  all  the 
rights  of  the  creditor. 

[No.  28.1 

Argued  Apr.  17,  188*.      Decided  May  8,  1SS2. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas. 
The  case  is  stated  by  the  court. 

Nora.— Judgments,  to  what  extent  a  Men  on  land. 
See  note  to  Savage  v.  Best,  44  C.  8.  (8  How.),  111. 

Lien  of  judgments,  how  suspended  or  lost;  territo- 
rial extent  of.  See  note  to  Rankin  v.  Scott,  26  U.  8. 
(12  Wheat.),  177. 

See  15  Otto. 


Messrs.  William  S.  Herndoo*  Anthony 
9-  Kensbey,  for  appellants. 

Messrs.  Walter  D.  Da,  video.  James 
Lowndes  and  John  G.  Brow,  .  for  appellees. 

Mr.  Justice  Matthews  delivered  the  opinion 
of  the  court: 

In  the  view  which  we  have  taken  of  this  case, 
it  becomes  necessary  to  decide  but  a  single  ques- 
tion. The  facts  necessary  to  its  determination 
may  be  summed  up,  as  follows: 

The  Texas  and  Pacific  Railway  Company  is  a 
Corporation  created  by  Acts  of  Congress.for  the  1 704] 
purpose  of  constructing,  maintaining  and  op- 
erating a  line  of  railway,  from  a  point  at  or  near 
Marshall,  in  Harrison  County,  Texas,  by  way 
of  El  Paso,  to  the  Pacific  Ocean.  By  the  terms 
of  its  charter,  it  was  authorized  to  purchase  the 
stock,  land  grants,  franchises  and  appurte- 
nances of,  and  consolidate  on  such  terms  as 
might  be  agreed  on,  with  any  railroad  compa- 
nies, theretofore  chartered  by  congressional, state 
or  territorial  authority,  on  the  route  prescribed, 
but  not  with  any  competing  company ;  and  there- 
upon all  such  interests  and  rights  should  vest  in 
the  Texas  and  Pacific  Railway  Company,  the 
latter  assuming  any  indebtedness  of  such  com- 
panies, as  they  might  agree,  and  the  consolida- 
tion and  purchase  not  impairing  any  lien  which 
might  exist  thereon. 

The  Southern  Pacific  Railroad  Company  was 
a  corporation  of  the  State  of  Texas,  and  being 
thereunto  duly  authorized,  became  consolidated 
with  the  Texas  and  Pacific  Railway  Company, 
on  March  21,  1872,  the  latter  becoming  thereby 
the  purchaser,  in  consideration  of  $3,000,000 
paid  to  the  former,  of  all  its  property,  rights 
and  franchises. 

The  Southern  Pacific  Railroad  Company, 
which  made  this  sale  to  and  became  consoli- 
dated with  the  Texas  and  Pacific  Railway  Com- 
pany, was  the  successor  in  law  of  the  Texas 
Western  Railroad  Company,  in  the  following 
manner: 

The  original  company  was  chartered  in  1852 
to  construct  a  railroad  from  a  suitable  point  on 
the  eastern  boundary  of  the  State,  to  El  Paso  on 
the  Rio  Grande. 

In  1856,  its  name  was  changed  by  the  Legis- 
lature of  Texas,  to  that  of  the  Southern  Pacific 
Railroad  Company. 

Prior  to  September,  1859,  this  company  had 
completed  twenty-five  miles  of  road,  west  from 
Marshall,  and  had  earned,  it  is  claimed,  about 
256,000  acres  of  land,  granted  to  it  by  the  State, 
but  having  become  insolvent,  it  was  sold  under 
execution  upon  a  judgment  at  law,  on  Sep- 
tember 6,  1859,  to  R.  VT  Richardson. 

This  sale  to  Richardson  was  made  under  the 
provisions  of  the  5th  section  of  the  Act  of  Feb- 
ruary 7,  1858,  Paschal's  Digest,  article  4912, 
which  is  as  follows: 

"  The  road-bed,  track,  franchise  and  char- 
tered rights  and  privileges  of  any  railroad  com- 
pany in  this  State,  shall  be  subject  to  the  pay- 
ment of  the  debts  and  legal  liabilities  of  said 
company,  and  may  be  sold  in  satisfaction  of  the  17051 
same;  but  the  said  road-bed,  track,  franchise  1  J 
and  chartered  powers  and  privileges  shall  be 
deemed  an  enure  thing,  and  must  be  sold  as 
such;  and  in  case  of  the  sale  of  the  same,  wheth- 
er by  virtue  of  an  execution,  order  of  sale,  deed 
of  trust,  or  any  other  power,  the  purchaser  or 
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Eurchasers  at  such  sale, and  their  associates, shall 
e  entitled  to  have  and  exercise  all  the  powers, 
privileges  and  franchises  granted  to  said  com- 
pany by  its  charter.or  by  virtue  of  the  general 
laws  of  the  State;  and  the  said  purchaser  or  pur- 
chasers, and  their  associates, shall  be  deemed  and 
taken  to  be  the  true  owners  of  said  charter  and 
corporators  under  the  same,  and  vested  with  all 
the  powers,  rights,  privileges  and  benefits  there- 
of, in  the  same  manner  ana  to  the  same  extent.as 
if  they  were  the  original  corporators  of  said 
company;  and  shall  have  power  to  construct, 
complete,  equip,  and  work  the  road,  upon  the 
same  terms  ana  under  the  same  conditions  and 
restrictions  as  are  imposed  by  their  charter  and 
the  general  laws  of  this  State." 

As  authorized  by  this  law,  Richardson  and 
his  associates  reorganized  the  Southern  Pacific 
Railroad  Company  by  the  creation  of  a  new 
capital  stock,  the  largest  part  of  which  was 
subscribed  and  owned  by  Richardson  himself 
and  Jeptha  Fowlkes,  and  the  election  of  a  board 
of  directors  and  officers,  as  provided  by  their 
by-laws,  on  October  8,  1859. 

On  August  25,  1860,  the  Southern  Pacific 
Railroad  Company,  as  thus  re-organized,  exe- 
cuted two  mortgages  to  R  V.  Richardson  and 
Vernon  K.  Stevenson  as  trustees,  which  were 
acknowledged  September  10,  and  proved  in 
New  York  before  a  Texas  commission*"-  Sep- 
tember 12, 1860. 

One  of  these  mortgages  was  to  secure  a 
proposed  issue  of  bonds,  to  the  amount  of 
$25,000,000,  for  purposes  of  construction  and 
other  necessary  expenses,  payable  January  1, 
1888,  with  interest  at  the  rate  of  7  per  cent  per 
annum,  and  covered  all  the  property  of  the  com- 
pany, including  its  land  grant  from  the  State. 
The  other  covers  one  million  acres  of  the  land 
grant,  to  be  selected  by  the  company  for  sale,  to 
meet  the  accruing  interest  on  the  same  bonds. 

These  mortgages  were  recorded  in  Harrison 
County,  Texas,  on  March  1,  1861. 

The  complainants  claim  to  be  holders  for  value 
of  about  two  hundred  of  the  bonds  secured  by 
these  mortgages,  out  of  about  three  hundred 
and  fifty,  which  was  the  whole  number  issued, 
and  their  bills  were  filed  for  the  foreclosure  of 
r7Q6i  tne  mortgages,  and  the  sale  of  the  mortgaged 
1  J  property,  for  the  payment  of  the  amount  due 
on  account  of  the  bonds  and  accrued  interest. 

Against  the  lien  of  these  mortgages  the  ap- 
pellee, the  Texas  and  Pacific  Railway  Company, 
claims  a  paramount  title.  This  title  rests,  pri- 
marily, upon  a  judicial  sale  of  the  same  prop- 
erty and  rights,  then  vested  in  the  Southern  Pa- 
cific Railroad  Company,  as  it  existed  under  the 
Richardson  re-organization.  The  sale  was  made 
by  the  sheriff  of  Harrison  County,  Texas,  on 
September  8,  1861,  to  H.  8.  Fulkerson,  of  the 
whole  road  and  franchises  of  the  Company, as  an 
entirety,  under  the  provisions  of  article  4912, 
Paschal's  Digest,  tupra,  upon  executions  levied 
under  four  judgments  at  law,  as  follows: 

1.  Judgment  in  favor  of  J.  W.Saunders,  April 
6,  1859,  for  $800.09  and  costs,  $74.00,  in  all 
$874.09,  upon  which  was  credited  before  sale 
$277,  leaving  due  a  balance  of  $97.09.  Execu- 
tion w*s  levied  under  this  judgment  August  9, 
1860. 

2.  Judgment  in  favor  of  Henry  Wickland, 
September  26, 1860,  for  $8,500  and  costs.  Exe- 
cution issued  and  levied  July  11,  1861. 
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8.  Judgment  in  favor  of  Amelia  Swanson, 
October  27, 1860,  for  $2,480.50  and  costs.  Exe- 
cution issued  November  22,  1860;  levied  Janu- 
ary 8,  1861. 

4.  Judgment  in  favor  of  J.  B.  Williamson, 
October,  28,  I860,  for  $1,000  and  costs.  Execu- 
tion issued  November  28,  1860;  levied  January 
3,  1861. 

The  purchase  money  at  the  sheriffs  sale  to 
Fulkerson  was  $7,500,  which  was  just  enough 
to  satisfy  the  executions. 

It  will  be  observed  that  of  these  judgments 
the  first  alone  was  recovered  prior  to  the  date  of 
the  execution  and  delivery  of  the  mortgages,  but 
all  of  them  were  recovered,  and  executions  is- 
sued upon  the  first,  third  and  fourth  and  levied 
before  March  1,  1861,  the  date  of  the  record  of 
the  mortgages. 

There  is  no  claim  and  no  proof  that  at  the 
time  of  the  levy  of  these  executions  the  plaint- 
iffs in  the  judgments  had  any  notice  of  the  ex- 
istence of  the  then  unrecorded  mortgages  to 
Richardson  and  Stevenson;  and  it  is  conclu- 
sively established  as  the  law  of  Texas  that  the 
purchaser  at  such  sale  acquires  a  title  superior 
to  that  of  such  mortgagees. 

Article  4988,  Paschal's  Digest,  reads  as  fol-  [707] 
lows:  "  All  bargains,  sales  and  other  convey- 
ances whatever,  of  any  lands,  tenements  and 
hereditaments,  whether  they  may  be  made  for 
passing  any  estate  of  freehold  or  inheritance, 
or  for  a  term  of  years;  and  deeds  of  settlement 
upon  marriage,  whether  land,  slaves,  money, 
or  other  personal  thing,  shall  be  settled  or  cove- 
nanted to  be  left  or  paid,  at  the  death  of  the 
party  or  otherwise;  and  all  deeds  of  trust  and 
mortgages  whatsoever,  which  shall  hereafter  be 
made  and  executed,  shall  be  void  as  to  all  cred- 
itors and  subsequent  purchasers  for  valuable 
consideration  without  notice,  unless  they  shall 
be  acknowledged  or  proved  and  lodged  with  the 
clerk,  to  be  recorded  according  to  the  directions 
of  this  Act;  but  the  saoe,  as  between  the  par- 
ties and  their  heirs,  and  as  to  all  subsequent 
purchasers,  with  notice  thereof  or  without  val- 
uable consideration,  shall  nevertheless  be  valid 
and  binding." 

And  article  4994,  Paschal's  Digest,  provides 
that  "  Every  conveyance,  covenant,  agreement, 
deed,  deed  of  trust  or  mortgage  in  this  Act 
mentioned,  which  shall  be  acknowledged,  proved 
or  certified  according  to  law,  and  delivered  to 
the  clerk  of  the  proper  court  to  be  recorded, 
shall  take  effect  and  be  valid,  as  to  all  subse- 
quent purchasers  from  the  time  when  such  in- 
strument shall  be  so  acknowledged,  proved  or 
certified,  and  delivered  to  such  clerk  to  be  re- 
corded, and  from  that  time  only." 

These  statutory  provisions  were  construed  by 
the  Supreme  Court  of  Texas  in  the  case  of  Oram 
v.  Wade, 45  Tex.  ,522.  In  that  case  the  only  ques- 
tion was,  "Whether  a  vendee  of  land,  who  claims 
title  by  an  unrecorded  deed  or  bond,  for  title:  or 
the  purchaser,  with  notice  of  such  deed  or  bona  at 
execution  sale  on  a  judgment  against  the  vendor, 
where  the  creditor  has  no  notice  of  the  title  or 
claim  of  the  vendee,  at  the  date  of  the  levy  of 
the  execution,  has  the  better  title  f  The  court 
affirmed  the  two  propositions,  that  the  lien  ac- 
quired by  a  creditor  without  notice  by  the  judg- 
ment and  levy  of  execution  is  superior  to  the 
unrecorded  deed  of  the  vendee,  and  that  a  pur- 
chaser under  the  execution,  with  notice,  is  en- 
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titled  to  aU  the  rights  of  the  creditor.  The  court 
•aid:  "  Now,  if  the  unrecorded  instrument  can- 
not take  effect,  but  is  void  as  to  creditors,  it  is 

[708]  absurd  to  say  that  the  creditor's  lien  does  not 
bind  the  land  to  which  it  applies,  or  that  it  can- 
not be  enforced  by  the  sale  of  the  land  so  bound 
by  it  for  the  payment  of  the  debt,  just  as  if  no 
such  instrument  existed.  And  it  would  be  equal- 
ly as  absurd  to  say  that  the  right  acquired  by 
the  creditor  by  his  lien,  not  merely  to  purchase 
himself,  but  to  have  the  land  sold  in  open  mar- 
ket, when  once  secured,  can  be  taken  away  by 
the  subsequent  record  of  such  instrument,  or 
that  the  party  holding  such  lien  can,  by  subse- 
quent notice,  be  precluded  from  the  full  benefit 
of  his  lien  for  the  satisfaction  and  discharge  of 
his  demand,  except  by  becoming  himself  the 
purchaser." 

The  case  of  Price  v.  Cole,  86  Tex.,  461,  to  the 
contrary,  is  directly  overruled,  the  court  saying: 
''Weconcludebysaying.thatwhiiethejudgment 
inPricer.  Cole[S5Tex.,  461],  is  no*  warranted  by 
the  previous  decisions  in  our  own  courts  or  else- 
where, and  must  therefore  be  overruled,  we  ad- 
here to  and  sustain  the  doctrine  to  be  deduced 
from  the  case  of  Ayree  v.  Duprey,  27  Tex.,  698, 
that  one  who  purchases  at  sheriff's  sale  may 
claim  protection  under  the  statute  as  a  purchas- 
er, even  when  the  judgment  creditor  himself  is 
not,  as  creditor,  within  its  protection,  and  vice 
vena.  While  he  cannot  bring  himself  within 
its  provisions  in  the  character  of  a  purchaser,  he 
or  others  subrogated  to  his  rights  may  be  enti- 
tled to  its  protection  as  creditor." 

This  decision  has  been  followed  and  approved 
in  Crimes  v.  Hobeon,  46  Tex.,  416;  Catiin  v. 
Bennett,  47  Tex. ,  165 ;  and  Mainwarring  e.  Tem- 
pleman,  51  Tex.,  805,  and  we  adopt  it,  as  the 
law  of  Texas,  applicable  to  and  governing  the 
present  case. 

It  follows  that  the  legal  title  of  the  Texas  and 
Pacific  Railway  Company,  derived  through  its 
purchase  from  and  consolidation  with  the 
Southern  Pacific  Railroad  Company,  which 
duly  succeeded  to  the  title  of  Fulkerson,  is  su- 
perior to  that  of  the  mortgages  under  and 
through  which  the  appellants  claim  as  holders 
of  the  bonds.  It  is  urged,  however,  on  behalf 
of  the  appellants,  that  the  circumstances  of  the 
execution  sale  to  Fulkerson  were  such  as  to 
fasten  upon  him  a  constructive  trust  in  their 
favor  as  creditors  of  the  Company;  but,  in  our 
opinion,  if  that  were  conceded,  there  is  no  ground 
apparent  on  the  record  upon  which  that  equity 
could  be  successfully  asserted  against  the  Texas 

[709]  and  Pacific  Railway  Company,  a  purchaser  for 
valuable  consideration,  having  notice,  it  may 
be,  of  the  existence  of  the  mortgages,  to  Rich- 
ardson and  Stevenson,  but  without  notice  of  any 
facts  which  in  equity  would  subordinate  to  them 
the  rights  acquired  by  the  sheriff's  sale  to  Ful- 
kerson. 

Fbr  theee  reamme  the  decree  of  the  Circuit 
Court  it  affirmed. 
True  oopy.  Tost : 

James  H.MoKenney,  Clerk,  Sup.  Court,  P.8. 


Soe  15  Otto, 


BENJAMIN  F.  FLANDERS,  Deputy-Gen-  [718] 
eral  Agent  of  the  Tkeabury  Department 
of  the  United  States,  Plff.  inBrr., 
v. 

ABRAHAM  B.  SEEL  YE. 
(See  a  C,  16  Otto,  718-737.) 
Louisiana  laie  of  warranty— preeumption. 

L  In  Louisiana,  under  tho  Civil  Code,  the  neglect 
of  a  person  sued  in  falling  to  call  in  his  warrantor 
to  defend  the  suit,  has  no  other  effect,  in  a  suit  after- 
wards brought  by  suob  person  against  his  warrant- 
or, than  to  cause  tho  warranty  to  cease,  on  proof, 
in  the  latter  suit,  that  the  warrantor  had  sufficient 
grounds  or  means  of  defense  to  have  obtained  a 
judgment  in  his  favor,  of  whloh  he  oould  not  avail 
himself  for  want  of  having  been  called  on. 

2.  The  existence  of  the  defense  being  proved,  the 
presumption  is  that  it  would  have  been  proved  and 
availed  of,  in  the  former  suit,  by  the  warrantor,  if 
he  had  been  called  in  warranty  or  been  notified  of 
the  bringing  of  the  suit. 

[No.  268.] 

Submitted  Apr.  8,  1889.   Decided  May  8,  188*. 

F ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  case  is  stated  by  the  court. 
Mr.  Samuel  F.  Phillips,  Solicitor- Gen. 
for  plaintiff  in  error. 
Mr.  H.  N.  Ofrden,  for  defendant  in  error. 

Mr.  Justice  Blatohford  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  in  the  Sixth  District  [719] 
Court  for  the  Parish  of  Orleans,  in  the  State  of 
Louisiana,  by  Seelye,  the  defendant  in  error, 
against  Flanders,  the  plaintiff  in  error,  in  No- 
vember 1871,  and  was  removed  by  certiorari, 
before  issue  joined,  into  the  Circuit  Court  for 
the  District  of  Louisiana.  In  his  petition,  filed 
in  the  state  court,  Seelye  claimed  to  recover 
from  Flanders  the  sum  of  $6,288.61.  with  le- 
gal interest  from  judicial  demand.  The  grounds 
of  the  claim,  as  set  forth  in  the  petition,  were, 
that,  in  March,  1866, 178  bales  of  cotton  were  de- 
livered at  the  pickery  of  the  firm  of  Seelye  &  At- 
wood,  in  New  Orleans,  of  which  firm  Seelye  was 
a  member,  under  the  instructions  of  Flanders, 
who  was  at  that  time  acting  supervisor  and  spe- 
cial agent  of  the  Treasury  Department  of  the 
United  States;  that  the  firm  received  from  Flan- 
ders, at  the  same  time,  a  written  order  to  pay  the 
charges  on  the  cotton,  amounting  to  $5,907.45; 
that  the  firm,  in  obedience  to  those  instructions, 
received  the  cotton  and  paid  the  charges;  that, 
in  April,  1866,  the  firm  received  an  order  from 
one  Burbridge,  supervisor  and  special  agent  of 
the  Treasury  Department  of  the  United  States, 
directing  them  to  deliver  said  cotton  to  one 
Harrison,  but  to  retain  the  charges  and  expens- 
es on  said  cotton;  that,  in  obedience  to  said  or- 
der, the  firm  delivered  the  cotton  to  Harrison, 
and  received  from  him  the  amount  of  charges 
originally  paid  by  them  and  their  own  charges 
for  storage  of  the  cotton,  being  in  all  $6,068.81; 
that  the  amount  was  paid  by  Harrison  under 
protest,  and  he  subsequently  sued  Seelye  and 
another  person,  as  composing  the  firm,  and  re- 
covered a  judgment  against  them  in  the  Circuit 
Court  of  the  United  States,  for  $4,661.45,  with 
interest  from  June,  1866,  to  July,  1871,  and 
costs,  making  in  all  $5,891.44;  that  that  sum 
was  paid  by  Seelye  to  Harrison  in  satisfaction 
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of  that  Judgment;  that  he  also  paid  as  costs  of 
court  in  that  suit  $92,  and  for  counsel  fees  in  de- 
fending the  suit  $360;  and  that  these  sums,  with 
the  amount  of  the  judgment,  make  the  $6,288.61. 
The  petition  alleges  that  all  that  Seelye  so  did 
in  the  premises,  and  all  that  he  was  so  finally 
compelled  to  pay,  was  the  direct  result  of  the 
written  orders  received  by  the  firm  from  Flan- 
17201  ders,  and  claims  that  Flanders  is  bound  to  re- 
imburse to  him  the  entire  amount  so  paid ,  either 
in  direct  obedience  to  his  orders  or  as  the  nec- 
essary result  of  that  obedience.  In  January, 
1872,  Flanders  filed  exceptions  in  the  circuit 
court  to  the  petition,  which  were  overruled  by 
the  court  in  April,  1872.  These  exceptions 
raised  the  questions  that  Seelye  had  no  right  of 
action  alone,  and  that  the  court  had  no  juris- 
diction. After  the  overruling  of  these  excep- 
tions, Flanders  filed  a  pleading  combining  ex- 
ceptions with  an  answer.  The  exceptions  re- 
lated to  the  defenses  of  prescription  and  want 
of  Jurisdiction.  The  answer  set  up  that  when 
Seelye  received  the  cotton  from  Flanders  and 
paid  the  charges,  he  knew  that  Flanders  had 
taken  the  cotton  in  his  said  official  capacity,  act- 
ing under  the  Act  of  Congress  approved  March 
12,  1868,  12  Stat  at  L.,  820;  that  the  charges 
directed  by  Flanders  to  be  paid  were  a  legal 
charge  on  the  cotton  under  the  provisions  of 
said  Act;  that  they  were  refunded  by  Har- 
rison to  the  firm  as  an  admitted  claim;  that 
Harrison  then  brought  the  said  suit  to  recover 
back  the  amount  he  had  so  allowed  and  paid; 
that  the  defendants  in  said  suit  set  up  in  their 
answer  therein  that  they  received  the  cotton 
from  Flanders,  acting  as  such  special  agent,  and 
paid  by  his  orders  the  charges  thereon,  and  the 
same  were  lawful  charges  thereon,  and  were 
acquiesced  in  by  Harrison  and  re  imbursed  to 
them;  that  after  judgment  in  the  suit  the  de- 
fendants in  it  sued  out  a  writ  of  error  to  this 
court,  which  writ  they  failed  to  prosecute,  and 
it  was  therefore,  dismissed  by  this  court  in  De- 
cember, 1870;  that  in  July,  1871,  they  volun- 
tarily paid  the  judgment;  that  the  defense  set 
up  in  the  suit  was,  if  founded  in  fact,  a  good 
and  valid  one,  and  their  neglect  to  prosecute  it 
cannot  be  allowed  to  operate  to  the  prejudice  of 
Flanders;  that  the  circuit  court  had  no  juris- 
diction in  the  suit;  that  Seelye  lost  all  recourse 
against  Flanders,  if  any  he  ever  had,  by  reason 
of  his  failure  to  plead  to  the  jurisdiction  of  the 
circuit  court  in  the  suit,  and  because  of  his 
failure  to  prosecute  said  writ  of  error;  and  that 
Flanders  is  not  responsible  for  the  costs  in- 
curred by  Seelye  in  the  suit  or  for  his  counsel 
fees  therein.  The  answer  concluded  with  these 
words:  "  And  for  all  such  matters  and  things 
in  plaintiff's  petition  contained  as  are  not  here- 
in replied  to,  respondent  for  answer  pleads 
T7211  ^e  g6116"1!  issue,  and  prays  to  be  hence  dis- 
1  J  missed  with  costs."  The  suit  was  tried  by  a 
jury  in  the  circuit  court  in  April  1873.  On  the 
19th  of  March,  1874,  the  court  set  aside  the  ver- 
dict and  granted  a  new  trial.  On  the  27th  of 
March,  1874,  an  exception  was  filed,  alleging, 
as  a  peremptory  exception  to  the  petition  and 
the  action,  that  the  allegations  in  the  petition, 
if  true,  as  pleaded,  are  insufficient  in  law  to  en- 
title the  plaintiff  to  any  recovery  against  the 
defendant,  "  For  the  same  do  not  disclose  any 
cause  of  action  in  benalf  of  said  plaintiff  against 
said  defendant."  The  suit  remained  in  this  con- 
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dition  for  nearly  five  years  when,  in  January 
1879,  the  defendant  pleaded  all  applicablepre- 
Bcriptions  as  a  peremptory  exception.  Then 
the  parties  filed  a  written  stipulation  agreeing 
to  waive  the  intervention  of  a  jury,  and  sub- 
mitting the  cause  to  the  court  "  upon  the  issues 
of  fact  as  well  as  of  law."  The  findings  and 
the  judgment  of  the  circuit  court,  are  embraced 
in  one  paper.  It  states  that  the  court,  "  Having 
heard  the  evidence  and  the  arguments  of  coun- 
sel, overrules  all  the  exceptions  taken  by  de- 
fendant to  the  plaintiffs  petition."  It  then  spe- 
cially finds  the  facts,  and  awards  judgment  to 
the  plaintiff  for  $6,238.61,  with  interest  and 
costs.  It  also  grants  a  certificate  of  probable 
cause,  for  the  seizure  of  the  cotton  and  for  all 
the  doings  of  Flanders  in  the  premises,  as  dep- 
uty general  agent  of  the  Treasury  Department 
of  the  United  States,  and  directs  that  no  execu- 
tion shall  issue  on  the  judgment.  There  is  no 
bill  of  exceptions  in  the  record.  As  the  findings 
are  special,  the  review  by  this  court  may  extend 
to  the  deteimination  of  the  sufficiency  of  the 
facts  found  to  support  the  judgment 

The  following  facts  were  found  by  the  cir- 
cuit court,  only  those  being  stated  here  which 
are  material  in  the  view  we  take  of  the  case,  al- 
though some  others  were  found:  the  178  bales 
of  cotton  were  seized  while  in  the  possession  of 
Harrison,  under  color  of  the  Act  of  March  12, 
1868, 12  Stat  at  L.,  820,  by  an  assistant  special 
agent  of  the  Treasury  Department  of  the  United 
States.  The  cotton  was  shipped  from  Shreve- 
port,  consigned  to  one  Burbridge,  supervising 
special  agent  of  the  Treasury  Department,  at 
New  Orleans,  subject  to  charges  and  freight 
amounting  to  $5,907.45.  Seelye 's  firm  received 
the  cotton  from  a  steamboat  and  gave  a  receipt 
for  it,  which  stated  that  they  held  it  subject  to  [722] 
the  order  of  the  Collector  of  the  Port  of  New 
Orleans.  The  firm  paid  said  amount  of  freight 
and  charges  to  the  steamboat,  on  an  order 
signed  by  Flanders,  as  deputy  general  agent, 
reading  thus:  "  Seelye  &  At  wood's  press  will 
pay  the  within  charges  and  hold  the  amount 
against  the  cotton."  This  was  in  March,  1886. 
On  the  18th  of  April,  1866,  Flanders,  as  such 
deputy  general  agent  of  the  Treasury  Depart- 
ment, issued  an  order  to  Burbridge,  as  such  su- 
pervising special  agent,  directing  him  to  release 
the  cotton  to  Harrison,  on  his  giving  a  bond 
in  $25,000,  to  save  harmless  the  Government  of 
the  United  States  for  seizure,  detention  or  dam- 
age. On  the  same  day  Harrison  executed  his 
bond  in  that  amount,  m  which  he  bound  him- 
self to  save  harmless  the  seizing  agent  and  all 
other  agents  and  officers  of  the  Treasury  De- 
partment, and  also  the  Government  of  the 
United  States,  on  account  of  the  seizure  and 
detention  of  the  cotton  and  on  account  of  any 
damages  they  might  sustain  by  reason  of  said 
seizure.  On  the  next  day  Burbridge  issued  an 
order,  directing  Seelye  &  Atwood  to  deliver  the 
cotton  to  Harrison,  on  his  paying  all  proper  and 
legitimate  charges,  including  the  charges  for 
transportation  to  8hreveport.  The  firm  deliv- 
ered the  cotton  to  Harrison  on  the  23d  of  April, 
and  he  then  paid  them  the  $5,907.45,  claimed  as 
charges  on  the  cotton,  and  they  gave  him  a  re- 
ceipt for  it,  which  stated  that  he  reserved  "All 
rights  or  claims  not  relinquished  under  order 
of  the  treasury  agent  who  released  said  cotton 
to  him."  Shortly  afterwards  Harrison  sued  the 

106  U.S. 


Digitized  by 


Google 


1881. 


Flandkrs  v.  Seelye. 


718-727 


firm  in  a  court  of  the  State  to  recover  back  the 
amount  so  paid  by  him.  The  firm  removed  the 
suit  into  the  Circuit  Court  of  the  United  States, 
and  filed  their  answer  averring  that  they  re- 
ceived the  cotton  by  order  of  Flanders,  special 
agent  of  the  Treasury  Department,  and  by  his 
order  paid  the  charges  on  the  same,  which  were 
i-e-imbureed  to  them  by  Harrison  on  the  deliv- 
ery of  the  cotton,  and  that  the  same  were  law- 
ful charges  on  the  cotton,  acquiesced  in  and 
paid  by  Harrison  on  the  delivery  of  the  cotton, 
and  further  pleading  a  general  denial.  In  Feb- 
ruary, 1868,  a  final  judgment  was  rendered,  in 
favor  of  Harrison  against  the  flrm.for  $4,661.46, 
from  which  the  firm  sued  out  a  writ  of  error  to 
this  court,  which  was  dismissed,  with  costs,  by 
this  court,  for  want  of  prosecution,  in  Decern- 
_____  ber,  1870.  In  July,  1871,  Seelye  paid,  out  of 
1 7X8  Jf  liis  individual  means,  to  Harrison,  $5,801.44,  in 
full  satisfaction  of  said  judgment  and  costs.  In 
•defending  the  suit  Seelye  paid,  from  his  indi- 
vidual means,  $02  costs  and  $260  counsel  fees. 

As  grounds  for  reversing  the  judgment  be- 
low, the  counsel  for  the  plaintiff  in  error  con- 
tends, in  his  brief,  that  there  is  nothing  to  show 
that  Harrison  could  have  regained  the  cotton 
-except  upon  the  very  conditions  which  he  ac- 
cepted, namely:  that  he  would  receive  it  at  New 
Orleans  and  would  defray  all  charges  connected 
with  its  having  been  carried  thither;  that  ex- 
■ceptthe  redelivery  of  the  cotton,  the  record  shows 
nothing  to  defeat  the  presumption,  arising  from 
the  time  and  place'  of  the  seizure,  that  the  cot- 
ton was  properly  captured  and  might  have  been 
held;  that  the  judgment  obtained  by  Harrison 
was  ret  inter  alios,  as  against  Flanders;  that 
Seelye  cannot  recover  in  this  suit  without  show- 
ing that  he  could  not  have  successfully  resisted 
the  suit  by  Harrison;  that  the  agreement  of 
Harrison  to  hold  the  United  States  harmless  on 
account  of  the  seizure,  required  him  to  repay 
to  the  United  States  any  money  which  they  bad 
already  paid  upon  that  account,  as  well  as  any 
which  they  might  thereafter  pay  because  of  ob- 
ligations then  existing;  that  the  question,  in  its 
present  form,  is  not  affected  by  the  fact  that 
Harrison  paid  Seelye  without  waiting  for  the 
United  States  to  pay  Seelye  and  then  demand 
repayment  from  Harrison;  that,  in  point  of 
right,  Harrison,  by  paying  Seelye,  paid  his  own 
debt;  that  his  accepting  from  Burbridge  an  or- 
der for  the  cotton,  on  paying  all  proper  and 
legitimate  charges,  including  the  charges  for 
transportation  to  Shreveport,  is  a  contempora- 
neous interpretation  of  what  was  meant  by  sav- 
ing the  United  States  and  their  agents  harm- 
less; that,  originally,  Seelye  &  Atwood  might 
have  recovered  from  the  United  States  or,  per- 
haps, from  Flanders,  for  the  freight  and  charges 
paid  on  the  order  of  Flanders,  but  the  accept- 
ance of  payment  from  Harrison,  who  acted  in 
the  matter  substantially  as  an  agent  of  the 
United  States,  ended  the  original  obligation; 
and  that  no  subsequent  transaction  between 
Harrison  and  Seelye,  whether  voluntary  or  in- 
voluntary on  the  part  of  Seelye,  could  revive 
such  obligation,  or  impose  any  new  duty  in  the 
premises  on  either  the  United  States  or  Flanders. 
It  is  manifest  that  the  judgment  rendered 
[724]  against  Flanders  in  the  present  suit  is  founded 
on  the  fact  that  Harrison  recovered  his  judgment 
against  the  firm,  and  that  Seelye  paid  to  Harri- 
on  the  amount  of  that  judgment,  and  also  paid 
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the  expenses  of  defending  the  suit  in  which  the 
judgment  was  recovered.  The  petition  shows 
this,  and  so  do  the  findings  and  judgment  The 
amount  claimed  by  Seelye  in  the  petition  and 
the  amount  recovered  by  him,  is  the  exact 
amount  of  the  Harrison  judgment  recovered 
July  18, 1871,  and  of  the  costs  and  counsel  fees 
paid  by  Seelye.  Prior  to  the  bringing  of  the 
suit  by  Harrison,  the  firm  had  been  fully  reim- 
bursed by  Harrison  for  the  charges  which  they 
had  paid  and  incurred  on  the  order  of  Flanders. 
Although  the  judgment  in  that  suit,  and  the  pay- 
ment by  Seelye  of  its  amount  and  of  the  ex- 
penses attendant  on  the  defense  of  the  suit,  are 
the  sole  ground  of  the  claim  made  in  the  pres- 
ent suit  and  the  sole  foundation  of  the  judgment 
recovered  in  it,  yet  Flanders  was  neither  a  party 
nor  a  privy  to  the  suit  brought  by  Harrison,  and 
it  is  not  alleged  in  the  petition  nor  found  as  a 
fact  by  the  circuit  court,  that  Flanders,  or  the 
Government  of  the  United  States  or  any  officer 
or  agent  of  the  government,  had  any  notice  of 
the  bringing  or  pendency  of  the  suit  brought  by 
Harrison,  or  any  opportunity  to  assume  or  con- 
trol or  take  part  in  its  defense.  The  recovery 
in  the  present  suit  is,  by  the  operation  of  the  cer- 
tificate of  probable  cause  granted  by  the  circuit 
court,  under  section  080  of  the  Revised  Statutes, 
made  substantially  a  recovery  against  the  gov- 
ernment, to  be  paid  out  of  the  Treasury.  All 
relationship  between  Seelye  and  his  firm  on  one 
side,  and  the  government  and  its  agents  and  of- 
ficers on  the  other  side,  ceased  entirely  when  the 
firm  was  reimbursed  by  Harrison  ana  the  cotton 
was  delivered  to  Harrison.  The  firm  held  the  cot- 
ton, by  authority  of  Flanders,  as  security  for  the 
charges  which  they  paid  by  his  order,  and  they 
held  it  as  security  also  for  their  storage  charges. 
They  parted  with  the  cotton  because  all  their 
claims  against  it  were  re  imbursed;  and  with  the 
closing  of  that  transaction  their  agency  and  that 
of  Seelye  as  representing  the  government,  or 
Flanders,  in  any  capacity,  in  connection  with 
the  transaction,  entirely  ceased.  Neither  the 
firm  nor  Seelye  bad  any  such  representative  ca- 
pacity in  defending  the  suit  brought  by  Harri- 
son. There  is  not,  in  the  petition,  any  allega- 
tion of  any  fact  which  tends  tn  show  that  the 
government  or  Flanders  is  bound  by  the  judg- 
ment in  the  suit  brought  by  Harrison,  nor  u  any 
such  fact  stated  in  the  findings  made  by  the  cir- 
cuit court.  The  petition  merely  alleges  that  all 
that  Seelye  did,  and  all  that  he  was  compelled 
to  pay,  was  the  direct  result  of  the  orders  of 
Flanders,  and  that  Flanders  is  bound  to  re-im- 
burse  to  him  the  amount  so  paid  either  in  direct 
obedience  to  his  orders  or  as  the  necessary  re- 
sult of  that  obedience.  The  payment  of  the  Har- 
rison judgment  was,  however,  in  no  proper 
sense,  the  result  of  any  obedience  to  any  order 
of  Flanders.  Not  only  is  there  not  in  the  spe- 
cial findings  any  finding  of  any  facts  which  tend 
to  make  the  Harrison  judgment  of  any  binding 
or  probative  force  as  against  Flanders,  as  a  party 
or  a  privy  to  it;  but  the  finding  in  regard  to  the 
Harrison  bond  is  conclusive  to  show  that  no 
judgment  in  favor  of  Harrison  against  Seelye  & 
Atwood  can  be  used  to  aid  in  establishing  the 
present  claim  against  Flanders  and  the  govern- 
ment, unless  it  appears  affirmatively  that  they 
had  notice  of  the  Harrison  suit  and  an  oppor- 
tunity to  defend  it.  The  answer  of  Flanders  in 
the  present  suit  alleges  that  the  charges  which 
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he  directed  Seelye  &  Atwood  to  pay  were  legal 
charges  on  the  cotton  under  the  Act  of  Congress 
referred  to,  and  that  they  were  refunded  to  them 
by  Harrison,  "  as  an  admitted  claim."  It  also 
alleges,  that  Seelye  &  Atwood,  in  their  answer 
in  the  Harrison  suit,  averred  that  the  charges 
which  they  paid  were  lawful  charges  on  the  cot- 
ton and  were  acquiesced  in  by  Harrison  and  re- 
imbursed to  them.  Proof  of  such  admission  of 
and  acquiescence  in  the  claim,  by  Harrison, was, 
therefore,  admissible,  and  was  made  "by  proving 
that  Harrison  gave  at  the  time  the  bond  referred 
to.  In  view  of  the  provisions  of  that  bond,  it 
is  difficult  to  see  why,  as  against  Flanders,  Har- 
rison is  Dot  debarred  from  saying  that  he  did 
not  admit  and  acquiesce  in  the  lawfulness  and 
propriety  of  the  charges  which  he  paid  to  Seel- 

}re&  Atwood.  His  bond  was  given  to  save  harm- 
ess  the  government  and  the  agents  of  the  Treas- 
ury Department,  "  On  account  of  the  seizure 
and  detention  of  said  cotton,  and  on  account  of 
any  damages  they  might  sustain  by  reason  of 
said  seizure."  The  charges  re-imbursed  to  Seel- 
ye &  Atwood  by  Harrison  grew  directly  out  of 
r*72Al  tbe  se^zure  detention  of  the  cotton,  and  any 
L  •  *°J  amount  which  might  be  paid  on  the  recovery  in 
the  present  suit  would  be  covered  by  the  terms 
of  the  bond.  The  bond  covers  not  merely  dam- 
ages for  taking  and  keeping  the  cotton,  out  the 
agreement  is  to  hold  the  government  and  Flan- 
ders harmless  on  account  of  the  seizure  and  de- 
tention. This  covers  the  expenses  attending  the 
removal  and  keeping  of  the  cotton.  The  Act 
of  1808  expressly  makes  the  expenses  of  trans- 
porting and  disposing  of  captured  property  a 
charge  upon  its  proceeds  even  where  a  claimant 
establishes  a  right  to  such  proceeds.  In  any 
event,  therefore,  before  the  recovery  by  Harri- 
son against  Seelye  &  Atwood  can  be  made  the 
foundation  of  a  cause  of  action  or  a  recovery  by 
Seelye  against  Flanders,  it  must  appear  that  he 
had  a  fair  opportunity  to  set  up,  as  against  such 
recovery  by  Harrison ,  the  said  matters  of  defense 
to  his  claim.  Proving,  in  the  present  suit,  the 
giving  of  the  bond  by  Harrison  was  proving  that 
Flanders  had  a  good  defense  to  the  suit  brought 
by  Harrison  against  Seelye.  Such  proof,  hav- 
ing been  given,  must  be  regarded  as  having  been 
properly  given,  under  the  answer.  It  was  proof 
of  the  admission  by  Harrison  of  the  claim  of 
Seelye  &  Atwood,  as  is  alleged  in  the  answer. 
It  does  not  appear  that  Flanders  had  any  notice 
of  the  Harrison  suit,  or  any  opportunity  to  make 
therein  the  defense  referred  to.  It  was  neces- 
sary that  it  should  so  appear,  the  existence  of 
such  defense  being  established.  It  is  not  for 
Flanders  to  show  that  he  had  no  notice,  by  prov- 
ing a  negative. 

Our  attention  has  been  called  to  the  provis- 
ions of  articles  878,  879, 882  and  888  of  the  Code 
of  Practice  of  Louisiana,  as  having  a  bearing  on 
this  case.  They  are  as  follows:  "Art.  878.  The 
obligation  which  one  contracts  to  defend  another 
in  some  action  which  may  be  instituted  against 
him  is  termed  vxirranty.  The  one  who  has  con- 
tracted this  obligation  Is  called  the  warrantor." 
"Art.  879.  *  «  *  Personal  warranty  is  that 
which  takes  place  in  personal  actions;  it  arises 
from  the  obligation  which  one  has  contracted  to 
pay  the  whole  or  a  part  of  a  debt,  due  by  an- 
other to  a  third  person."  "Art.  882.  The  de- 
fendant wishing  to  call  one  in  warranty,  may, 
in  bis  answer,  pray  the  court  to  decree  against 
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his  warrantor  the  same  judgment  which  may  be 
rendered  against  him  on  the  principal  action; 
such  prayer  will  be  considered  as  a  demand  in 
warranty."  "Art.  888.  The  defendant,  though  [727] 
he  has  not  called  his  warrantor  to  defend  the 
suit  brought  against  him,  does  not  lose  on  that 
account  his  action  In  warranty,  unless  the  war- 
rantor prove  that  he  had  means  for  defending 
the  action,  which  were  not  used  owing  to  the  de- 
fendant having  failed  to  call  him  in  wananty, 
or  having  neglected  to  apprise  him  of  the  suit 
having  been  Drought."  In  Sterling  v.  Fusilier, 
7  Mart.  (La.),  442,  the  Supreme  Court  of  Louisi- 
ana, in  reference  to  provisions  of  the  Civil  Code 
like  those  just  cited,  says,  that  the  neglect  of  a 
person  sued  in  failing  to  call  in  his  warrantor  to 
defend  the  suit,  has  no  other  effect,  in  a  suit 
afterwards  brought  by  such  person  against  his 
warrantor,  than  to  cause  the  warranty  to  cease, 
on  proof,  in  the  latter  suit,  that  the  warrantor 
had  sufficient  grounds  or  means  of  defense  to 
have  obtained  a  judgment  in  his  favor  of  which 
he  could  not  avail  himself  for  want  of  having 
been  called  on;  and  that  that  species  of  defense 
must  be  pleaded  and  proved.  Assuming  that 
Flanders  was  still  a  warrantor  to  Seelye  &  At- 
wood when  the  suit  by  Harrison  against  that 
firm  was  brought,  we  are  of  opinion,  for  the  rea- 
sons before  stated,  that  it  appears  in  this  case 
that  Flanders  had  a  sufficient  defense  to  have* 
obtained  a  judgment  in  his  favor  if  he  had  been 
called  in  warranty  in  the  Harrison  suit,  or  been 
notified  of  the  bringing  of  that  suit,  and  that  he 
could  not  avail  himself  of  that  defense  in  the 
Harrison  suit,  for  the  reason  that  he  was  not 
called  in  warranty  or  notified  of  the  bringing  of 
that  suit.  That  defense  is  not  only  proved  in 
this  suit  but  is  sufficiently  pleaded,  as  is  before 
shown.  There  is  nothing  in  article  888  of  the 
Code  which  requires  Flanders  to  prove  anything 
more  than  he  has  proved  in  this  suit.  The  ex- 
istence of  the  defense  being  proved,  the  pre- 
sumption is  that  it  would  have  been  proved  and 
availed  of,  in  the  Harrison  suit,  by  Flanders,  if 
he  had  been  called  in  warranty  or  been  notified 
of  the  bringing  of  the  suit,  and  it  is  then  for  the 
plaintiff  in  this  suit  to  rebut  such  presumption, 
which  has  not  been  done. 

We  are  of  opinion  tJtaX  the  judgment  of  the  Cir- 
cuit Court  mutt  be  reverted  and  the  cause  be  re- 
manded to  that  court,  with  direction*  to  award  a 
new  trial. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TJ.  8. 

Dissenting,  Mr.  Justice  Field,  Mr.  Justice 
Bradley  and  Mr.  JusticeWoo&m. 


COUNTY  COURT  OF  RALLS  COUNTY 
and  the  JUDGES  Thereof,  Plfft.  in  Err., 

9. 

UNITED  STATES,  ex  ret.  Joseph  M. 
Doug-lass. 

(See  8.  C,  1ft  Otto,  788-786.) 

Defenses  to  Judgment — authority  to  levy  tote — 
invalid  lavs — second  levy. 

L  In  i  suit  to  require,  by  mandamus,  a  counter 
court  to  pay  the  amount  due  on  a  Judgment  asjataat 
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the  cor  of-  Out  of  moneys  In  Its  treasury,  or,  If  that 
oould  -KX  be  done,  to  raise  the  necessary  means  by 
a  special  tax,  defenses  cannot  be  set  up  which  re- 
late to  the  validity  of  the  coupons  on  which  the 
Judgment  had  been  obtained,  as  obligations  of  the 
county. 

2.  when  authority  is  granted  to  a  municipality, 
or  a  subdivision  of  a  State,  to  contract  an  extraor- 
dinary debt  by  the  issue  of  negotiable  securities,  it 
has  the  power  to  levy  taxes  sufficient  to  meet  such 
debt  at  maturity,  unless  the  law  which  confers  the 
authority,  or  some  general  law  in  force  at  the  time, 
dearly  manifests  a  contrary  legislative  intention. 

a  Iaws  passed  since  the  securities  were  Issued, 
taking  away  from  the  county  court  the  power  to 
{®X?\UxeS  ?£ce??ary,J0  nieet  their  payment,  are  in- 
valid ;  and  the  circuit  oourt  has  authority  by  man- 
damus to  require  the  county  oourt  to  do  all  uiat  the 
law.  when  the  securities  were  Issued,  required  it  to 
do,  to  raise  the  means  to  pay  the  judgment 

.acii^.akmoney  onoe  been  raised  by 
taxation  to  meet  the  payment,  which  has  been  lost, 
■  no  defense  to  such  suit. 

[No.  277.1 

Argued  Apr.  IS,  188t.   Decided  Mag  8,  1888. 


Er  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Mr.  John  H.  Overall,  for  defendant  in 
error. 

Mr.  Henry  A.  Cunninghjuw,  for  plaint- 
iffs in  error. 

Mr.  Chief  JutUee  Wavite  delivered  the  opin- 
ion of  the  court: 

Section  29  of  the  Act  to  incorporate  the  St 
Louis  and  Keokuk  Railroad  Company,  ap- 
proved February  16.  1867,  is  as  follows : 
T734 1  "  8Qa^  08  lawful  for  the  county  court  of 
1  any  county  in  which  any  part  of  the  route  of 
said  railroad  may  be  to  subscribe  to  the  stock  of 
said  company;  and  it  may  invest  its  funds  in 
the  stock  of  said  company  and  issue  the  bonds 
of  said  county  to  raise  funds  to  pay  the  stock 
thus  subscribed,  and  to  take  proper  steps  to 
protect  the  interest  and  credit  of  the  county. 
Such  county  court  may  appoint  an  agent  to 
represent  the  county,  vote  for  it,  and  receive 
the  dividends." 

Under  this  authority  the  County  Court  of 
Ralls  County  subscribed  $200,000  to  the  stock 
of  the  company  and,  during  the  years  1870  and 
1871,  issued  bonds  of  the  county  to  pay  the 
subscription.  Default  having  been  made  in  the 
payment  of  coupons  for  interest  attached  to 
some  of  these  bonds,  Douglass,  the  relator, 
brought  suit  against  the  county,  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri,  for  their  recovery  and,  on  the 
16th  of  October,  1878.  obtained  Judgment  for 
$17,168.48.  That  judgment  was  affirmed  here 
at  the  present  Term  in  the  case  of  Rails  Go  v 
Douakm  [ante,  957]. 

After  the  judgment  was  rendered  in  the  cir- 
cuit court.the  present  suit  was  begun  to  require 
the  County  Court,  by  mandamus,  to  pay  the 
amount  due  out  of  moneys  in  the  treasury  of 
the  county  ;  or,  if  that  could  not  be  done,  to 
raise  the  necessary  means  by  the  levy  of  a  spe- 
cial tax  In  the  return  to  the  alternative  writ 
many  defenses  were  set  up  which  related  to  the 
raUdity  of  the  coupons  on  which  the  judgment 
had  been  obtained,  as  obligations  of  thecoun- 
ty    As  to  all  these  defenses,  it  is  sufficient  to 
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say  it  was  conclusively  settled  by  the  judgment 
which  lies  at  the  foundation  of  {he  present  suit, 
that  the  coupons  were  binding  obligations  of 
the  county,  duly  created  under  the  authority  of 
the  charter  of  the  railroad  company  and,  as 
such,  entitled  to  payment  out  of  any  fund  that 
could  lawfully  be  raised  for  that  purpose.  It 
has  been  in  effect  so  decided  by  the  Supreme 
Court  of  Missouri  in  State  v.  Baineg,  12  Cent 
L.  J.,  687  [74  Mo.,  229],  and  the  principle  on 
which  the  decision  rests  is  elementary. 
_  The  present  suit  is  in  the  nature  of  an  execu- 
tion, and  its  object  is  to  enforce  the  payment,  in 
some  way  provided  by  law,  of  the  judgment 
which  has  been  recovered.  The  only  defenses 
that  can  be  considered  are  those  which  may  be 
presented  in  the  proper  course  of  judicial  pro-  [785] 
cedure  against  the  collection  of  valid  coupons, 
executed  under  the  authority  of  law  and  re- 
duced to  judgment.  While  the  coupons  are 
merged  in  the  judgment,they  carried  with  them 
into  the  judgment  all  the  remedies  which  in  law 
formed  a  part  of  their  contract  obligations,  and 
these  remedies  may  still  be  enforced  in  all  ap- 
propriate ways,  notwithstanding  the  change  fa 
the  form  of  the  debt 

This  brings  us  to  consider  what  may  be  done 
to  enforce  the  judgment  The  County  Court 
insists  that  its  power  of  taxation  is  limited  to  the 
levy  of  an  annual  tax  of  one  half  of  one  per  cent 
on  the  taxable  property  in  the  county,  and  that 
as  this  tax  has  always  been  levied  at  the  times 
provided  by  law,  the  duty  of  the  court  in  the 
premises  has  been  fully  performed.  The  relator, 
on  the  contrary,  claims  that  the  limit  of  one 
half  of  one  per  cent  only  applies  to  taxes  to  de- 
fray the  general  expenses  of  the  county,  and 
that  if  the  fund  produced  in  this  way  is  not  suf- 
ficient to  enable  the  county  to  pay  his  judg- 
ment, an  additional  tax  must  be  levied  and 
collected  specifically  for  that  purpose.  Thia 
presents  the  real  controversy  we  have  to  settle. 

When  the  charter  of  the  St  Louis  and  Keo- 
kuk Railroad  Company  was  granted;  when  the 
subscription  was  made  to  its  stock  by  the  Coun- 
ty Court,  and  when  the  bonds  to  pay  the  sub- 
scription were  put  out,  there  were  limitations 
on  the  powers  of  the  County  Court  for  the  levy 
of  taxes  to  defray  the  expenses  of  the  county 
which  confined  the  tax  for  a  year  to  one  half  of 
one  per  cent  or  less.  The  question  we  have  to 
consider  is  not  whether  this  power  has  been  re- 
duced below  that  limit,  but  whether  the  limit  is 
applicable  to  the  obligation  of  the  county  creat- 
ed under  the  authority  of  the  particular  charter 
now  in  question. 

.  It  must  be  considered  as  settled  in  this  court, 
that  when  authority  is  granted  by  the  legislative 
branch  of  the  government  to  a  municipality  or 
a  subdivision  of  a  State,  to  contract  an  extraor- 
dinary debt  by  the  issue  of  negotiable  securi- 
ties, the  power  to  levy  taxes  sufficient  to  meet, 
at  maturity,  the  obligation  to  be  incurred,  is 
conclusively  implied,  unless  the  law  which 
confers  the  authority,  or  some  general  law  in 
force  at  the  tune,  clearly  manifests  a  contrary 
legislative  intention.  The  power  to  tax  is  nec-  [736] 
essarily  an  ingredient  of  such  a  power  to  con- 
tract, as,  ordinarily,  political  bodies  can  only 
meet  their  pecuniary  obligations  through  the  in- 
strumentality of  taxation.  This  general  doc- 
trine has  been  so  many  times  announced,  that 
it  cannot  be  necessary  now  to  do  more  than 

1821 

Google 


Digitized  by 


788-789 


SUPREME  COUKT  OF  THE  UsiTED  STATES. 


Oct.  Term, 


refer  to  Loan  Asso.v.  lopeka,  20  Wall.,  655  [87 
U.  8.,  XXII. ,  4551,  where  the  opinion  was 
given  through  Mr.  Justice  Miller,  and  U.  8.  v. 
New  Orleans,  98  U.  8.,  881  [XXV.,  225],  in 
which  Mr.  Justice  Field,  speaking  for  the  en- 
tire court, went  elaborately  over  the  whole  sub- 
ject. In  U.  8.  v.  Macon  Co.,  99  U.  8.,  589 
I XXV.,  882],  there  was  a  special  limitation  on 
ihe  power  to  tax  coupled  with  the  authority  to 
contract,  and  because  the  Legislature  saw  fit  to 
say  how  much  of  a  tax  in  addition  to  that  other- 
wise provided  might  be  levied  to  meet  the  new 
and  extraordinary  obligation  which  was  con- 
templated, it  was  held  that  a  prohibition  against 
anything  more  was  necessarily  to  be  inferred. 

In  the  present  case  there  is  no  such  special 
limitation.  The  defense  rests  entirely  on  the 
power  to  tax  to  "  defray  the  expenses  of  the 
county,"  which  it  has  always  been  the  policy  of 
the  State  to  restrict.  The  County  Court  was, 
however,  not  only  authorized  to  issue  bonds, 
but  to  "  take  proper  steps  to  protect  the  interest 
and  credit  of  the  county."  It  would  seem"  as 
though  nothing  more  was  needed.  As  the  com- 
mercial credit  of  the  county,  in  respect  to  its 
negotiable  bonds,  could  only  be  protected  un- 
der ordinary  circumstances  by  the  prompt  pay- 
ment of  both  principal  and  interest,  at  maturity , 
and  there  is  nothing  to  show  that  payment  was 
to  be  made  in  any  other  way  than  through  tax- 
ation, it  necessarily  follows  that  power  to  tax 
to  meet  the  payment  was  one  of  the  essential 
elements  of  the  power  to  protect  the  credit.  If 
what  the  law  requires  to  be  done  can  only  be 
done  through  taxation,  then  taxation  is  author- 
ized to  the  extent  that  may  be  needed,  unless  it 
is  otherwise  expressly  declared.  The  power 
to  tax  in  such  cases  to  not  an  implied  power, 
but  a  duty  growing  out  of  the  power  to  con- 
tract. The  one  power  to  as  much  express  as  the 
other.  Here  it  seems  to  have  been  understood 
by  the  Legislature  that  the  ordinary  taxes  might 
not  be  enough  to  enable  the  county  to  meet  the 
extraordinary  obligation  that  was  to  be  incurred, 
and  so  without  placing  any  restriction  on  the 
amount  to  be  raised,  the  County  Court  was 
expressly  empowered  to  do  all  that  was  neces- 
sary to  protect  the  credit  of  the  county.  We 
cannot  agree  to  the  posit  ion  taken  by  the  coun- 
sel for  the  plaintiff  in  error,  that  this  power 
was  exhausted  when  the  bonds  were  issued  to 
pay  the  subscription.  The  faith  of  the  county 
pledged  by  the  subscription  was  kept  when  the 
bonds  were  put  out,  but  only  by  transferring 
the  credit  to  be  protected  from  the  subscription 
to  the  bonds.  The  subscription  was  paid  by  the 
Ixrads,  but  the  obligation  to  pay  the  bonds,  prin- 
cipal and  interest,  when  they  matured,  was  le- 
gally substituted. 

We  have  been  ref erica  to  many  instances  in 
which  statutes  were  passed  authorizing  special 
taxes  to  pay  bonds  which  had  lonsr  before  been 
issued  under  original  authority  like  that  con- 
tained in  the  present  charter,  but  this  does  not, 
in  our  opinion,  change  the  case.  Such  legisla- 
tion seems  to  have  been  procured  out  of  abun- 
dant caution ,  but  in  none  of  the  numerous  cases 
in  the  Missouri  reports,  to  which  our  attention 
has  been  directed,  to  it  anywhere  said  that  the 
requisite  tax  could  not  have  been  levied  but  for 
such  legislation.  In  State  v.  Dallas  Co. ,  72  Mo. , 
880,  and  some  other  cases  before,  it  was  held 
that  such  a  provision  as  that  contained  in  the 
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charter  of  the  St.  Louis  and  Keokuk  Railroad 
Company,  now  under  consideration,  was  repeal- 
able,  but  none  of  the  Judges  whose  decision* 
have  been  published  intimate,  even,  that  if  there 
had  been  no  repeal  there  could  not  be  a  tax. 
It  has  been  many  times  decided  that  county 
courts  in  Missouri,  while  acting  as  the  govern- 
ing bodies  of  their  counties,  which  are  nothing 
more  than  political  subdivisions  of  the  State, 
have  no  implied  powers.  Authority  must  be 
conferred  on  them  by  law  to  act,  or  they  cannot 
act  at  all.  This  to  not  peculiar  to  the  county 
officials  of  Missouri.    The  same  principle  ap- 

Elies  to  all  municipal  organizations  in  all  the 
tates,  and  in  this  respect  it  matters  but  little 
whether  the  organization  exists  as  a  full  cor- 
poration or  a  quasi  corporation.  The  point  is 
that  all  such  organizations  for  local  government, 
by  whatever  name  they  may  oe  called,  have  only 
such  powers  as  the  Legislatures  of  their  re- 

Xctive  States  see  fit  to  delegate  to  them.  But 
powers  that  are  delegated  may  be  exercised, 
in  any  proper  way  and  at  all  proper  times. 

This  makes  it  unnecessary  to  consider  whether  [738] 
the  power  of  taxation  given  by  the  general  rail- 
road laws,  in  force  when  .these  bonds  were  made, 
can  be  invoked  in  aid  of  the  relator.  It  to  enough 
that  we  find  sufficient  power  in  the  charter  of 
the  company  itself,  without  looking  elsewhere. 
We  ought,  perhaps,  to  say,  however  that  the 
remark  in  the  opinion  in  U.  8.  v.  Macon  Co.,  99 
U.  S.,  591  [XXV.,  888],  to  the  effect  that  the 
power  of  taxation  granted  by  the  general  rail- 
road law  was  confined  to  subscriptions  author- 
ized by  those  laws,  should  be  construed  as  made 
in  a  case  where  a  special  limitation  on  the  power 
to  tax  was  contained  in  the  charter  which  au- 
thorized the  issue  of  the  bonds  then  in  ques- 
tion, and  that  it  was  only  necessary  to  decide 
that  the  railroad  laws  did  not  enlarge  that  pow- 
er. The  language  there  used  may  be  broader 
than  on  further  consideration  we  shall  be  will- 
ing to  agree  to.  That  case  to  authority  on  this 
point  only  to  the  extent  it  was  necessary  then 
to  decide. 

It  follows  from  this  that  all  law*  of  the  State 
which  have  been  passed  since  the  bonds  in 
question  were  issued,  purporting  to  take  away 
from  the  county  courts  the  power  to  levy  taxes 
necessary  to  meet  the  payments,  are  invalid,  and 
that,  under  the  well  settled  rule  of  decision  in 
this  court,  the  circuit  court  had  authority,  by 
mandamus,  to  require  the  County  Court  to  do 
all  the  law,  when  the  bonds  were  issued,  re- 
quired it  to  do  to  raise  the  means  to  pay  the 
judgment,  or  something  substantially  equiva- 
lent. The  fact  that  money  has  once  been  raised 
by  taxation  to  meet  the  payment,  which  has  been 
lost,  to  no  defense  to  this  suit  The  claim  of 
the  bondholders  continues  until  payment  to  act- 
ually made  to  them.  If  the  funds  are  lost  after 
collection,  and  before  they  are  paid  over,  the 
loss  falls  on  the  county  and  not  the  creditors. 
The  writ  as  issued  was  properly  in  the  alterna- 
tive to  pay  from  the  money  already  raised,  or 
levy  a  tax  to  raise  more.  It  will  be  time  enough 
to  consider  whether  the  command  of  the  writ 
that  the  court  cause  the  tax  to  be  collected  to  in 
excess  of  the  requirements  of  the  law,  when  the 
Justices  of  the  court  are  called  on  to  show  why 
they  have  not  obeyed  the  order.  The  same  may 
be  said  of  the  order  to  draw  the  warrant  on  the 
treasurer.   As  at  present  informed  we  see  no 
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irregularity  in  anything  that  has  been  done. 
[73V  J  The  judgment  of  the  Circuit  Court  it  affirmed 
and  the  cause  remanded,  with  leant  to  the  court 
to  make  such  changes  in  the  order  originally  en- 
tered at  may  hate  become  necessary  by  reason  of 
the  time  that  hat  elapsed  since  the  wit  of  error 
wot  brought. 


County  vourt  of  Ralls  County  and  the  Judges 
tliereof,  Plffi.  in  Err.,  v.  United  States,  ex  rd. 
MarletL.  George.   No.  278. 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

This  judgment  is  affirmed  on  the  authority  of 
County  Court  of  Balls  County  v.  United  States, 
cr  rel.  Douglass,  just  decided,  from  which  it 
cannot  be  distinguished.  The  cause  remanded, 
with  an  order  like  that  in  No.  277. 


County  Court  of  Lincoln  County  and  the  Judges 
thereof,  Plffs.  in  Err.,  v.  United  States,  ex  rel. 
Vespasian  Warner.    No.  279. 

Same  v.  United  States,  ex  rel.  Henry  C. 
McPike.   No.  280. 

Same  v.  United  States  ex  rel.  Joseph  M.  Doug- 
Urn.   No.  281. 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri  • 

Mr.  Chief  Justice  Wait©  delivered  the  opin- 
ion of  the  court: 

These  cases  differ  only  from  that  of  County 
Courtof Ralls  County  v.  United  Siates,  ex  rel.  Dou- 
glass, just  decided  [ante, 1220]  in  one  particular. 
Here  the  bonds  were  not  actually  delivered  un- 
til after  the  statute  requiring  registration  went 
into  effect,  though  they  were  in  the  hands  of  the 
agent  for  delivery  before.  It  is  contended  that 
on  this  account  no  special  tax  can  be  levied  for 
their  payment,  notwithstanding  the  judgment 
that  has  been  recovered  upon  them.  In  our 
opinion,  this  is  a  defense  that  cannot  be  taken 
nd  vantage  of  after  judgment.  As  has  been  said 
in  the  Ralls  County  Case,  it  was  conclusively 
.settled  by  the  judgment,  which  this  proceeding 
is  to  carry  into  execution,  that  the  coupons  sued 
on  were  binding  obligations  of  the  county,  duly 
created  under  the  authority  of  law,  and  as  such 
are  entitled  to  payment  out  of  any  fund  that 
can  lawfully  be  created  for  that  purpose. 

The  judgments  are  affirmed  and  the  several 
causes  remanded,  with  orders  like  that  in  No.  277. 

True  copy.  Tent: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

Clted-106  U.S.,  la. 


1751]    MADAME  CELESTINE  CARITE  XT  al., 

Apptt., 

9. 

MADAME  FELICITE  TROTOT. 

(See  8.  C,  16  Otto,  751-785.) 

Louisiana  Code  as  to  mortgage  sales— Two  Third 
Act— valid  conveyance— judgment  of  separa- 
tion—insolvency— Parish  Court. 

1.  By  the  Civil  Code  of  Louisiana,  the  seizure  and 
sate,  by  virtue  of  executory  process  under  a  mort- 
gage, are  not  affected  by  the  existence  of  subse- 

See  15  Otto. 


quent  mortgages,  the  owners  of  which  are  not 
madepartk*  to  the  proceeding. 

2.  The  security  of  the  latter,  In  that  event,  is* 
transferred  to  the  proceeds  of  the  sale,  and  their 
protection  consist*  in  the  requirement  that  no  sale 
shall  take  place  for  lees  than  two  thirds  of  the  value 
of  the  mortgaged  property,  as  appraised  for  that 
purpose. 

a  A  mortgagee  had  the  right  to  subject  to  Judi- 
cial sale  the  property,  held  as  security  for  his  debt, 
and  become  Its  purchaser  at  two  thirds  of  Its  ap- 
praised value,  and  convey  it  to  the  Mortgagor's 
wife,  and  the  mortgagor's  creditors  are  not  thereby 
injured. 

L  A  Louisiana  judgment  of  separation  of  proper- 
ty, obtained  by  a  wife,  unattended  by  publication, 
is  not  ipso  facto  void,  nor  is  It  void  because  no  exe- 
cution was  issued  on  the  judgment  where  there  was 
no  recovery  of  moneys,  except  costs,  adjudged 
against  the  husband. 

5.  That  the  husband  was  in  embarrassed  cir- 
cumstances and  Insolvent,  was  sufficient  ground  for 
a  decree  of  separation  of  property  by  the  Code  of 
that  State. 

6.  The  Parish  Court  had  Jurisdiction  to  entertain 
a  suit  for  separation^!  property. 


[No. 

Argued  Apr.  12,  1882. 


Decided  May  8,  1882. 


APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Louisiana. 
The  case  is  stated  by  the  court. 
Mr.  ThoassMS  J.  Semmei,  for  appellants. 
Messrs,  Joseph  P.  Hornor  and  W.  8. 
Benedict,  for  appellee. 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court:  1 7521 

This  is  a  bill  in  equity  filed  by  the  appellee  1 
to  foreclose  a  mortgage  and  for  the  sale  of  the 
mortgaged  property,  consisting  principally  of  a 
sugar  plantation  with  its  improvements,  in 
Louisiana.  The  property  originally  belonged 
to  Jean  Baptiste  Clement,  a  citizen  of  France, 
who,  and  also  his  agent  and  attorney  in  fact, 
Antoine  C.  Tremoulet,  by  whom  he  was  •rep- 
resented in  the  transactions  in  question,  arc 
parties  to  the  suit,  and  appellants,  with  Ma- 
dame Celestine  Carite  and  her  children.  Clem- 
ent, through  Tremoulet,  sold  the  property 
September  22,  1868,  to  the  firm  of  Copponex  & 
Co.,  composed  of  Copponex,  Moulor  &  Carite, 
the  husband  of  Madame  Celestine  Carite,  for 
|55,000,  of  which  $10,000  was  paid  in  cash; 
$6,764  was  an  incumbrance  in  favor  of  the  Cit- 
izens' Bank  of  Louisiana,  assumed  by  the  pur- 
chasers; and  the  remainder,  evidenced  by  their 
four  promissory  notes  for  $0,659  each,  payable 
respectively,  September  1,  1870,  1871, 1872  and 
1878,  with  interest  at  8  per  cent  per  annum, 
amounting  to  $88,286.  was  secured  by  mort- 
gage upon  the  premises. 

On  January  11, 1871,  Copponex  soid  his  in- 
terest in  the  firm  business  ana  this  property  to 
his  partners  for  $10,000  cash,  they  assuming 
the  debts  of  the  partnership,  and  on  December 
80,  1872,  Moulor  sold  his  interest  to  Carite  for 
$56,000.  in  addition  to  the  assumption  by  the 
latter  of  the  incumbrance  in  favor  of  the  Citi- 
zens' Bank,  amounting  then  to  $5,578,  and 
three  unpaid  notes  of  §9,559  each,  with  inter- 
est, still  due  to  Tremoulet  as  agent  for  Clement. 
For  the  purchase  money,  agreed  to  be  paid  to 
Moulor,  Carite  gave  eleven  promissory  notes  of 
85,000  each,  three  payable  in  one  year  from 
date,  two  in  two  years,  two  in  three  years,  two 
in  four  years,  and  two  in  five  years,  secured  by 
mortgage  upon  the  plantation. 

The  appellee  claims  to  be  the  holder  and 
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owner  of  five  of  these  notes,  the  first  three  and 
the  second  two,  bearing  interest  at  the  rate  of 
8  per  cent  per  annum,  which  being  overdue 
[753]  and  unpaid,  she  claims  the  right  to  foreclose 
the  mortgage  given  by  Carite  to  Moulor,  and 
sell  the  mortgaged  premises  for  the  payment  of 
the  amount  due  thereon;  and  that  her  mortgage 
and  the  debt  secured  thereby  is  the  first  and 
best  lien  upon  the  mortgaged  premises,  except 
what  may  still  appear  to  be  due  to  the  Citizens' 
Bank. 

As  the  grounds  of  this  priority,  she  alleges 
that  on  February  10, 1878,  Casimir  Carite,  con- 
spiring with  his  wife,  Madame  Celestine  Carite, 
and  Tremoulet,  induced  the  latter  to  institute 
proceedings,  by  executory  process,  in  the  name 
of  Clement,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana,  upon  the 
mortgage  and  notes  given  by  Copponex  &  Co., 
for  the  seizure  and  sale  of  the  mortgaged  prem- 
ises, and  caused  the  same  to  be  sold  to  Tremou- 
let for  a  price  less  than  the  amount  due  to  the 
Citizens'  Bank,  and  the  amount  claimed  to  be 
due  to  Clement,  and  the  title  was  conveyed  to 
him  accordingly;  that  said  proceedings  and 
sale  were  simulated  and  fraudulent,  the  posses- 
sion of  Casimir  Carite  not  being  disturbed 
thereby,  and  the  object  being  to  defraud  the  ap- 
pellee and  his  other  creditors;  and  that,  in  point 
of  fact,  the  debt  originally  due  from  Copponex 
&  Co.  to  Clement,  secured  by  the  mortgage  to 
the  latter,  was  at  the  date  of  said  proceedings 
and  Bale,  paid  and  extinguished;  that,  in  fur- 
ther prosecution  of  the  same  conspiracy  and 
fraud,  Casimir  Carite  induced  and  caused  his 
wife,  on  February  18, 1878,  to  file  a  petition  in 
the  Parish  Court  of  St.  James,  in  Louisiana, 
representing  that  she  was  married  to  Casimir 
Carite  on  April  28,  1868,  and  that  there  existed 
between  them  a  community  of  acquests  and 
gains,  which  allegations  it  is  admitted  were 
true;  but  further  setting  forth  that  her  husband 
had  become  hopelessly  Involved  in  debt, which, 
it  is  alleged,  was  false,  and  prayed  for  a  judg- 
ment of  separation  of  property  from  her  hus- 
band; that  a  pretended  defense  was  made  by 
Casimir  Carite  to  his  wife's  petition,  on  which 
judgment  was  rendered  in  favor  of  the  wife, 
separating  her  in  property  from  him,  and  dis- 
solving the  community  of  acquests  and  gains 
theretofore  existing  between  them;  that  this 
proceeding  was  fraudulent  and  void,  because  it 
was  voluntary  and  by  consent,  because  the 
wife  had  no  claim  against  the  husband  and  al- 
leged none,  and  assigned  no  reason,  in  law,  why 
such  separation  should  be  decreed, because  there 
was  no  derangement  of  the  affairs  of  the  hus- 
band, and  no  allegation  that  the  wife  could  con- 
r__ . ,  duct  the  business  of  the  plantation  better  than 
[7541  her  husband,  the  latter  in  point  of  fact  having 
conducted  the  same  after  said  decree,  as  before; 
and  because  said  judgment  was  never  published 
as  required  by  law,  nor  ever  executed  in  any 
manner  by  the  issue  of  any  writ  of  execution; 
that,  in  further  pursuance  of  said  conspiracy 
and  fraud,  Tremoulet,  on  May  28,  1878,  pre- 
tending to  act  as  agent  for  Clement,  made  a  pre- 
tended sale  to  Madame  Celestine  Carite  of  the 
said  plantation  and  property  for  a  sum  sufficient 
to  cover  the  amount  alleged  to  be  due  to  Clem- 
ent, although  that  debt  or  a  large  part  of  it  had 
previously  been  satisfied  and  extinguished, 
The  prayer  of  the  bill  was  that  the  proceed- 
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ings  under  which  Tremoulet  purchased  the 
premises  for  Clement,  the  decree  of  separation 
of  property  from  her  husband  on  behalf  of  Ma- 
dame Carite,  and  the  sale  and  conveyance  to  her 
of  the  plantation  by  Clement,  be  adjudged  to- 
be  void  and  be  set  aside,  and  that  the  complain- 
ants' mortgage  and  debt  be  charged  as  the  first 
lien  on  the  same,  and  be  satisfied  by  a  sale  there- 
of for  that  purpose. 

The  final  decree  of  the  circuit  court  was  sub- 
stantially in  accordance  with  the  prayer  of  the 
bill,  declaring  that  the  sale  to  Tremoulet  for 
Clement,  and  by  him  to  Madame  Carite,  be  set 
aside  and  annulled  as  simulated  and  illegal;  that 
the  judgment  of  separation  of  property  between 
Madame  Carite  and  her  husband  is  null  and 
void  for  want  of  publication ;  that  the  planta- 
tion and  property  be  recognized  as  belonging 
to  the  community  formerly  subsisting  between 
Carite  and  his  wife,  as  it  aid  before  said  simu- 
lated sales  were  made;  and  that  the  plaintiff  be- 
low had  established  the  mortgage  under  which 
she  claims,  as  a  valid  and  subsisting  lien  upon 
the  property  to  secure  the  sum  of  $25,000, with 
interest  at  the  rate  of  8  per  cent  per  annum  from 
December  80, 1872,  for  which,  ft  not  paid  whh- 
in  sixt£  days,  it  was  ordered  that  the  premises. 

The  object  of  the  present  appeal  is  to  review 
this  decree. 

The  first  question  it  presents  relates  to  the  va- 
lidity and  effect  of  the  judicial  proceedings 
taken  by  Tremoulet,  which  resulted  in  the  sale 
of  the  property  to  Clement. 

Against  its  validity  it  is  asserted  in  the  bill  of 
the  appellee  that  the  debt  to  Clement,  at  the 
time  of  the  sale,  had  been  extinguished,  and 
that  the  proceeding,  therefore,  was  a  mere  pre- 
text and  cover  for  an  intended  fraud.  But  the 
evidence  leaves  no  doubt  that  this  was  an  un-  r7551 
founded  suspicion.  It  is  abundantly  established  11 
by  the  proof  that,  at  the  time  of  the  sale,  there 
was  still  due  on  account  of  the  debt  to  the  Citi- 
zens' Bank,  assumed  by  Carite,  $6,578,  and  that 
two  of  the  notes  for  $9,558  each,  on  one  of 
which  interest  was  running  from  January  15, 
1878,  and  on  the  other  from  its  date,  September 
1, 1869,  were  overdue  and  unpaid;  and  that  an- 
other note  of  the  same  series,  and  of  the  same 
amount,  was  held  by  Tremoulet  for  Clement, 
falling  due  September  1,  1878;  the  whole 
amounting  to  $84,895.40. 

The  proceeding  itself,  though  summary,  was 
familiar  in  practice  in  such  cases,  and  strictly 
according  to  the  law  of  Louisiana,  and  if  not 
voidable  on  other  grounds,  had  the  effect  to  vest 
in  Clement  an  absolute  title  to  the  property, free 
of  all  subsequent  incumbrances.  It  was  exec- 
utory process  which  is  authorized  (Code  of  Prac- 
tice, art.  782)  "When  the  creditor's  right  arises- 
from  an  act  importing  a  confession  of  judgment, 
and  which  contains  a  privilege  or  mortgage  in 
his  favor;"  which  is  the  case  (art.  788)  "When 
it  is  passed  before  a  notary  public  or  other  of- 
ficer fulfilling  the  same  functions  in  the  pres- 
ence of  two  witnesses,  and  the  debtor  has  de- 
clared or  acknowledged  the  debt  for  which  he 
gives  the  privilege  or  mortgage."  By  article 
8,860,  C.  C.,  it  is  declared  "That  the  debtor 
cannot  sell,  engage,  or  mortgage  the  same  prop- 
erty to  other  persons,  to  the  prejudice  of  the 
mortgage  which  is  already  acquired  to  another 
creditor;''  so  that  a  seizure  and  sale,  by  virtue 
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of  executory  process  under  a  mortgage,  is  not 
affected  by  the  existence  of  subsequent  mort- 
gages, the  owners  of  which  are  not  made  par- 
ties to  the  proceeding.  The  security  of  the  lat- 
ter, in  that  event,  is  transferred  to  the  proceeds 
of  the  sale,  and  their  protection  consists  in  the 
requirement  that  no  sale  shall  take  place  for 
less  than  two  thirds  of  the  value  of  the  mort- 
gaged property,  as  appraised  for  that  purpose. 
This  effect  is  expressly  declared  by  Code  of 
Practice,  articles  707,  708.  Hart  v.  Foley,  1 
Rob.  (La.),  882.  It  follows,  therefore,  that  un- 
less the  judicial  sale  to  Clement  is  a  nullity,  the 
mortgage  lien  of  the  appellee  is  itself  extinct, 
though  the  mortgage  debt  will  survive  as  a  per- 
sonal obligation. 
It  is  contended,  however,  by  the  appellee, 
„  that  this  sale  to  Clement  was  void,  as  a  fraud 

L  •  BWJjupon  her  rights  as  a  creditor  of  Carite,  because 
taken  in  connection  with  the  subsequent  sale  to 
Madame  Carite,  it  was  intended  to  defeat  the 
claims  of  the  creditors  of  Carite,  and  to  place 
this  property  beyond  their  reach. 

The  circumstances  attending  the  transaction 
are  these:  Carite  was,  undoubtedly,  insolvent. 
Two  of  the  notes,held  by  Tremoulet  for  Clem- 
ent, had  become  due,  and  remained  unpaid. 
He  was  in  arrears  on  account  of  interest.  He 
was  embarrassed  by  other  debts,  for  which  he 
was  pressed,  so  as  seriously  to  threaten  the  un- 
interrupted prosecution  of  the  business  of  the 
plantation.  The  notes  were  placed  by  Tremou- 
let in  the  hands  of  an  attorney  for  collection. 
The  necessary  formal  preliminary  demand  of 
payment  was  made.  A  negotiation  was  begun 
by  Carite  for  an  extension  of  time,  the  latter 
suggesting  that  he  could  make  such  an  arrange- 
ment with  all  his  creditors.  Tremoulet  told  him 
he  had  no  desire  to  acquire  the  property,  as  he 
represented  Clement,  who  resided  in  France 
and  who  did  not  wish  a  sugar  plantation,  and 
would  not  know  what  to  do  with  one  if  he  had 
it;  but  that  he  would  feel  obliged  to  act  upon 
his  matured  notes  if  the  consequence  of  non-ac- 
tion was  to  be  the  seizure  of  the  mortgaged 
property  by  other  creditors,  and  the  consequent 
■diminution  of  the  security.  The  upshot  was  a 
promise  by  Tremoulet  to  Carite  to  abstain  from 
a  seizure  under  the  mortgage  until  Carite  should 
have  time  to  arrange  with  his  creditors,  pro- 
vided no  seizure  was  made  by  other  parties. 

What  efforts  Carite  made  to  obtain  from  other 
creditors  the  desired  Indulgence  do  not  appear, 
but  if  any  were  made  they  did  not  succeed. 
On  February  7,  1878,  Tremoulet,  in  a  letter  to 
Clement,  reported  that,  by  an  arrangement  with 
Carite,  the  latter  would  make  no  objection  to  the 
sale  and  seizure  of  the  immovables,  and  would 
rather  facilitate  the  execution  thereof,  on  con- 
dition that  Tremoulet  would  oblige  himself, 
buying  them  in  Clement's  name,  to  resell  the 
same  to  his  wife,  from  whom  he  was  separated 
in  property,  at  a  price  that  would  cover  all  that 
was  due  to  Clemen  t,  including  interest,  costs  and 
attorney's  fees,  provided  that  nobody  should 
put  in  a  higher  bid  than  that  amount,  the  ac- 
crued interest  to  be  paid  in  cash.  The  terms, 
he  added,  were  not  then  fixed,  but  might  be 

[757]  soon,  and  said  that  he  should  not  be  too  exact- 
ing, knowing  that  Carite  continues  the  planta- 
tion at  his  own  expense;  that  everything  pre- 
dicted a  good  crop  and,  notwithstanding  the 
depreciation  in  the  value  of  real  estate,  the  plan- 
floe  15  Otto. 


tauon  was  adequate  security  for  the  mortgage 
to  Clement. 

On  February  10,  1878,  Neal  and  Mclntyre, 
citizens  of  Kentucky,  commenced  a  proceeding 
in  the  circuit  court  for  the  sequestration  of  ten 
mules  on  the  plantation,  on  which  they  claimed 
to  have  a  lien  and  privilege  as  vendors,  for  the 
unpaid  purchase  money,  amounting  to  $2,150, 
and  a  writ  was  accordingly  issued,  directed  to 
the  marshal,  and  requiring  him  to  seize  and 
take  possession  of  them. 

On  the  same  day,  in  consequence  of  this  pro- 
ceeding, Tremoulet  caused  executory  process 
to  issue  in  behalf  of  Clement,  and  seized  the 
mortgaged  property  .including  the  mules  sought 
to  be  subjected  to  their  Writ  by  Neal  and  Mcln- 
tyre, which  were  claimed  as  subject  to  the  Clem- 
ent mortgage,  because  they  had  become  immov- 
ables by  destination.  The  plantation  and  prop- 
erty were  taken  into  possession  by  the  marshal, 
though,  Carite  was  permitted  to  remain  for  the 
purpose  of  attending  to  the  growing  crop,  and 
was  advertised  for  sale.  Mr.  Edward  D.  White, 
Tremoulet'8  attorney,  testified  as  follows: 

"During  the  seizure  and  before  the  sale  quite 
a  number  of  the  creditors  of  Moulor,  Coppenex 
&  Co.  and  Carite  called  on  me.  To  all  of  them 
I  stated  exactly  what  had  been  said  to  Carite; 
that  is,  that  the  seizure  of  the  property  had  been 
provoked  by  the  threatened  removal  of  the  im- 
movables by  destination;  that  the  property  was 
not  desired  by  the  plaintiff;  that  he  had  no  in- 
tention of  bidding  on  it  beyond  the  amount  of 
his  claim,  with  costs  and  charges;  that  Carite 
had  been  told  if  he  could  successfully  arrange 
with  his  creditors,  indulgence  would  be  given 
and  proceedings  stopped." 

On  March  8,  Tremoulet  reported  by  letter  to 
Clement,  the  fact  of  seizure  and  that  the  prop- 
erty was  advertised  for  sale,  saying:  "I  am 
waiting  for  Mr.  Carite  to  make  our  arrange- 
ments for  the  sale  that  I  shall  make  to  his  wife." 
The  sale  was  had  on  April  5,  and  on  April  10, 
Tremoulet  reported  that  fact  by  letter  to  his  prin- 
cipal, saying:  "In  case  the  plantation  would 
have  brought  wherewith  to  cover  your  debt, 
capital  ana  interest,  it  was  understood  that  I 
would  not  buy  the  same  in,  but  would  receive  [758] 
the  amount  due  you.  *  *  *  Now,  I  am 
awaiting  Mr.  Carite  to  sell  the  plantation  back 
to  his  wife  on  the  terms  agreed  upon.  It  is  well 
understood  that  you  shallhave  to  bear  no  costs, 
the  sale  having  been  made  only  for  the  purpose 
of  relieving  the  plantation  fiom  the  embarrass- 
ments in  which  Moulor  had  placed  it."  He 
then  proceeds  to  explain  the  rtisons  for  the  re- 
sale as  proposed,  and  said:  "Another  important 
reason  is,  that  I  could  not  do  you  justice  in 
charging  myself  with  the  administration  of  this 
property  at  the  distance  where  lam."  *  *  *"In 
one  word,  I  preferred  in  your  own  interest  to 
resell  the  plantation,  taking  all  possible  precau- 
tions, rather  than  to  work  the  same  for  your  ac- 
count, notwithstanding  the  fine  prospect  of  the 
present  crop."  On  May  26  he  reports  the  con- 
clusion of  his  negotiations  with  Madame  Carite 
and  the  resale  to  her,  giving  the  details  of  the 
purchase.  He  says:  "  I  have  been  obliged  to  ac- 
cept from  Mrs.  Carite  a  smaller  amount  than 
the  amount  agreed  upon  in  order  to  make  the 
sale  of  the  immovables,  and  this  in  your  interest; 
it  was  preferable  to  accept  these  terms  than  to 
keep  the  plantation  and  work  the  «me  for  your 
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account,  at  the  present  price  of  labor.  In  case 
I  should  have  refused  to  effect  an  understanding 
with  Mrs.  Carite,  I  would  not  have  found  a 
purchaser  that  would  have  taken  the  plantation 
on  the  same  terms." 

We  see  nothing  in  the  circumstances  of  the 
case,  as  disclosed,  in  this  record,  to  impeach  the 
good  faith  or  affect  the  validity  of  this  transac- 
tion. Clement  had  the  unquestionable  right  to 
subject  the  property,  held  as  security  for  his  debt 
to  judicial  sale  and  become  its  purchaser  at  two 
thirds  of  its  appraised  value.  No  one  was 
wronged  by  such  a  procedure,  although  it  had 
the  effect  to  disappoint  every  other  creditor.  The 
sale  was  open  and  public,  and  there  is  no  sugges- 
tion of  any  attempt  to  prevent  the  property  from 
bringing  the  best  price.  Every  subsequent  in- 
cumbrancer had  the  right  and  the  opportunity  to 
bid  upon  it  and,  if  he  chose,  to  buy  it  for  himself. 
If  he  neglected  or  declined  to  do  so,  it  must  be 
assumed  that  he  made  his  decision  in  the  pursuit 
of  his  own  interests.  The  title  acquired  by 
Clement  was  indefeasible  and  absolute.  No 
right  of  redemption  remained  and  it  was  clothed 
with  no  trust.  He  could  dispose  of  it  at  his 
[759]  own  j^jii.  jf  jje  chogc  so  to  do,  he  was  entirely 
free  to  convey  it,  on  any  consideration  he  ap- 
proved, to  Madame  Cante;  as  much  so,  if  she 
was  legally  capable  of  receiving  title,  as  to  any 
other  person.  And  what  he  could  lawfully  do 
with  the  property,  after  it  had  become  his  own, 
he  could  agree  to  do  in  advance.  In  all  this 
there  is  nothing  whatever  that  touches  the  right 
of  any  creditor  of  Carite.  It  is  a  lawful  end, 
pursued  by  lawful  means;  and  if  any  loss  has 
accrued  to  others,  by  reason  of  it,  it  is  because 
the  property  was  not  sufficient  to  pay  all  for 
which  it  had  been  pledged,  or  because  those  in- 
terested in  the  security  voluntarily  sacrificed 
their  own  interests.  In  neither  event  is  there 
ground  for  complaint  against  others.  The 
course  of  Tremoulet  seems  to  have  been  dictated, 
as  it  was  justified,  by  a  wise  regard  to  the  inter- 
ests of  his  absent  principal.  It  was  a  mere  meas- 
ure of  self-protection,  to  disembarrass  the  prop- 
erty of  debt,  to  protect  it  against  disorganization 
and  waste,  justly  apprehended  as  the  result  of 
seizures  bv  subsequent  mortgages  and  lienhold- 
ers,  or  which  might  have  accrued,  if  Carite, 
driven  to  that  necessity,  had  surrendered  it  to 
the  delays  and  expenses  of  administration  and 
sale,  in  a  court  of  bankruptcy.  We  cannot  per- 
ceive, in  the  acquisition  and  disposition  of  the 
title  by  Clement,  either  an  intention  or  a  tend- 
ency to  impede  or  defeat  the  just  rights  of  the 
appellee,  or  any  other  of  the  creditors  of  Carite. 

It  is  further  contended,  however,  by  the  ap- 
pellee, that  the  decree  of  eaparation  of  property 
between  Carite  and  his  wife  is  void;  that  the 
latter  having  no  capacity,  therefore,  to  receive 
and  hold  the  title  to  this  plantation  as  separate 
property,  it  inured  to  the  community  as  before, 
and  was  replaced  subject  to  the  previously  ex- 
isting liens  in  their  order.  It  is  not  conceded 
that  this  consequence  would  result  if  it  should  be 
adjudged  that  the  community  had  not  been  in- 
terrupted, for  it  is  claimed  that  the  sale  to  Clem- 
ent having  necessarily  destroyed  the  lien  of  all 
subsequent  incumbrances,  a  conveyance  to  Ca- 
rite himself,  although  it  would  have  made  the 
property  liable  to  the  pre-existing  debts  of  the 
community,  it  could  be  subjected  only  by  proc- 
ess, open  to  genera.,  treditors  by  means  of  judg- 
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ment  and  levy  under  executions.  However  this 
may  be,  we  proceed  to  examine  the  grounds  on 
which  it  is  urged  that  the  decree  of  separation 
of  property  rendered  on  the  petition  of  Madame  [760] 
Carite  should  be  annulled. 

The  first  of  these,  and  the  one  on  which  the 
circuit  court  based  its  decree,  is  that  the  judg- 
ment was  never  advertised,  in  violation  of  arti- 
cle 2429,  C.  C,  which  provides  that: 

"The  separation  of  property  obtained  by  the 
wife  must  be  published  three  times  in  the 
public  newspapers,  at  the  farthest  within  three 
months  after  the  judgment  which  ordered  the 
same." 

The  fact  that  no  such  publication  was  made 
is  not  denied,  but  its  omission,  it  is  insisted, 
does  not  avoid  the  judgment.  And  such  is  the 
construction  put  upon  this  article  bv  the  Su- 
preme Court  of  Louisiana.  In  Turnbutl  v.  Darts. 

I  Mart.  (L.  N.  8.),  668,  that  court  said: 

"It  is  true  that,  by  law,  publication  of  a  sepa- 
ration of  property  between  husband  and  wife  is 
expressly  required;  but  the  pain  of  nullity  is 
not  denounced  against  a  neglect  of  such  publi- 
cation. It  is  not  a  prohibitive  regulation,  which 
might,  in  some  instances,  imply  nullity.  We 
are,  therefore,  of  opinion  that  a  judgment  of 
separation,  unattended  by  publication,  is  not 
ipso  facto  void;  but  if  such  laches  afford  any 
ground  for  annulling  and  declaring  it  inefficient, 
it  can  only  be  decreed  on  showing  fraud  and  in- 
jury to  third  parties  as  a  consequence  of  omit- 
ting the  publication.  In  the  present  case,  there 
is  no  positive  testimony  that  the  defendants  have 
suffered  injury,  resulting  from  the  neglect  to 
publish  the  decree  of  separation;  nor  can  such 
injury  be  legally  presumed  from  the  whole  tenor 
of  the  evidence 

The  authority  of  this  case  was  recognized  and 
the  decision  followed  in  Raifordv.  Thorn,  15 
La.  Ann.,  88,  decided  in  1880. 

We  have  examined  the  cases  of  Spirt*  v. 
McKelvy,  28 La,  Ann.,  571 ;  Lerittmiet  v.  Brady, 

II  La.  Ann.,  697;  Bottwiek  v.  Oatquct,  11  La., 
537;  and  Herman  v.  Sheriff,  etc.,  27  La. Ann.. 
195,  to  which  we  have  been  referred  by  coun- 
sel for  the  appellee,  and  do  not  find  in  them 
anything  which  overrules  the  decisions  cited 
above,  or  that  is  inconsistent  with  them. 

It  is  next  objected  that  the  judgment  of  sep- 
aration of  property  is  null,  because  in  violation 
of  article  2428,  Civil  Code,  it  was  not  executed. 
That  article  reads  as  follows: 

"  The  separation  of  property,  although  de- 
creed by  a  court  of  justice,  is  null  if  it  has  not 
been  executed  by  the  payment  of  the  rights  and 
claims  of  the  wife,  made  to  appear  by  an  au-  [7611 
thentic  act,  as  far  as  the  estate  of  the  husband 
can  reach  them,  or  at  least  by  a  buna  fide  non- 
interrupted  suit  to  obtain  payment." 

It  will  be  observed  that  the  language  of  this 
article  differs  from  that  of  article  2429,  just  con- 
sidered, in  expressly  denouncing  nullity  as  a 
consequence  of  non-compliance  with  its  require- 
ments. But  the  nature  of  the  execution  must 
have  relation  to  the  nature  of  the  judgment,  and 
the  terms  of  the  article  manifestly  refer  to  cases- 
where  the  judgment  involves  the  transfer  of 
property  or  the  payment  of  money,  and  not  the 
mere  question  of  the  future  statu*  of  the  wife, 
and  her  right,  independent  of  her  husband,  sep- 
arately to  acquire  property  in  her  own  right. 
This  is  the  view  taken  by  the  Supreme  Court  of 
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Louisiana  in  the  case  of  Jones  v.  Morgan,  6  La. 
Ann.,  683,  in  which  it  is  said  that "  The  article 
of  the  Code  requiring  execution  to  issue  within 
a  limited  time  after  the  decree  of  separation, un- 
der a  pain  of  nullity,  is  only  applicable  to  cases 
in  which  there  is  a  judgment  against  the  hus- 
band for  a  sum  of  money.  This  precaution  is, 
no  doubt,  intended  for  the  protection  of  those 
with  whom  the  husband  is  in  the  habit  of  deal- 
ing. But,  in  this  case,  the  object  of  the  action 
was  not  to  recover  moneys  of  the  wife;  it  was 
simply  to  put  an  end  to  the  community  and 
then  to  secure  to  the  wife  and  her  children  the 
future  earnings  she  might  derive  from  her  un- 
tiring industry." 

In  such  a  case  the  intent  and  effect  of  the 
judgment  is  merely  to  confer  a  right  upon  the 
wife  to  act,  in  respect  to  her  future  acquisitions, 
the  fruits  of  her  own  industry,  and  the  savings 
of  her  own  economy,  separate  from  her  hus- 
band, as  though  she  were  tote;  and  the  right  be- 
comes fixed  and  vested  by  its  actual  exercise. 
Holme*  v.  Barbin,  18  La.  Ann.,  474. 

This  is  what  is  meant  by  what  the  Supreme 
Court  of  Louisiana  say  in  Mute  v.  Tarborough, 
11  La.,  588,  that "  It  is  not  the  mere  judgment 
of  separation  which  renders  the  parties  separate 
oi  property.  The  judgment  recognizes  the  ne- 
cessity for  separation  and  judicially  authorizes 
it;  but  if  not  followed  by  a  bona  fide  execution, 
it  produces  no  effects , even  between  the  parties. " 

It  is  only  when  the  judgment  of  separation  of 
property  is  founded  on  a  cause,  which  results 
[762]  m  the  establishment  of  some  claim  against  the 
husband's  estate  susceptible  of  execution,  by 
Home  authentic  act,  or  by  judicial  process  to  en- 
force it,  that  a  neglect  or  failure  to  insist  upon 
its  execution  is  deemed  conclusive  evidence  that 
it  is  the  intention  of  the  parties  not  to  dissolve 
the  community.  The  law  in  such  cases  for  the 
protection  of  creditors,  otherwise  liable  to  be 
misled,  annuls  the  unexecuted  judgment  of  sep- 
aration. Handy  v.  Sterling,  1  La.  Ann.,  808; 
Longino  v.  Blackstone,  4  La.  Ann..  518;  Succes- 
sion of  Hoaring,  28  La.  Ann.,  151. 

The  costs  of  the  suit,  which  Orite  was  con- 
demned to  pay,  can  hardly  bo  considered  any 
part  of  the  judgment  of  separation  of  property, 
of  which  execution  is  required,  and  hence  the 
failure  to  attempt  their  collection  cannot  affect 
its  validity.  In  all  other  respects,  Madame  Car- 
ite  assumed  and  exercised  the  right  conferred 
upon  her  by  the  judgment,  dissolving  the  com- 
munity between  her  husband  and  herself,  by 
the  very  transaction  in  question,  acquiring  the 
title  by  purchase  from  the  owner,  of  a  planta- 
tion, which  she  has  since  administered,  not  less 
in  the  lifetime  of  her  husband  than  after  his 
death,  so  far  as  the  record  discloses,  in  her  own 
name  and  right,  and  has  thus,  in  the  meaning 
of  the  law, executed  the  judgment  of  separation. 

It  is  next  objected  that  this  judgment  is  void 
for  want  of  any  legal  ground  to  justify  it.  The 
grounds  on  which  it  was  prayed  for,  in  the 
wife's  petition,  are  thus  stated: 

"  Petitioner  further  represents  that,  owing  to 
a  series  of  crushing  misfortunes,  her  husband, 
who  was  heretofore  possessed  of  considerable 
means  and  property,  has  lately  become  hopeless- 
ly involved  in  debt,  for  the  satisfaction  of  which 
all  his  property  is  now  being  attached,  seized 
and  disposed  of  by  his  numerous  creditors.  That 
all  of  her  husband's  property  will  not  be  sum- 
See  15  Otto. 


cient  to  pay  and  satisfy  the  enormous  debt 
which  is  due  by  him.  That,  in  consequence  of 
the  above  recited  circumstances,  petitioner  fears 
and  believes  that  the  earnings  of  her  separate 
industry  may  be  seized  by  her  husband's  cred- 
itors and  thus  be  lost  to  herself  and  children  ; 
for  which  reasons  petitioner  is  desirous  of  be- 
ing separated  in  property  from  her  saiJ  ju» 
band. 

This  petition  was  filed  February  18,  1878. 
This  was  after  the  writ  of  sequestration  issued 

5'  Neal  and  Mclntyre  had  been  executed,  and  [763] 
Cer  the  seizure  made  by  Tremoulet  under  bin 
executory  process  in  behalf  of  Clement. 

Article  2425,  Civil  Code,  which  it  is  alleged 
regulates  this  proceeding,  reads  as  follows : 

'"The  wife  may,  during  the  marriage,  petition 
against  the  husband  for  a  separation  of  property, 
whenever  her  dowry  is  in  danger,  owing  to  the 
mismanagement  of  her  husband  or  otherwise, 
or  when  the  disorder  of  his  affairs  induces  her 
to  believe  that  his  estate  may  not  be  sufficient 
to  meet  her  rights  and  claims." 

An  authoritative  construction  of  this  article 
is  found  in  Wolf  v.  Lowry.  10  La,  Ann.,  278. 
The  court  there  say:  "  In  Davoek  v.  Darcy,  G 
Rob.  (La),  842,  It  was  held  that  the  right  of  the 
wife  to  a  separation  of  property  was  not  limited 
to  the  cases  mentioned  in  article  2899  (now  2425) 
of  the  Code,  and  that  she  might  obtain  a  separa- 
tion of  property  when  the  habits  and  circum- 
stances of  her  husband  rendered  it  necessary  to 
preserve  for  her  family  the  earnings  from  her 
industry  or  talents.  The  same  question  wns 
afterwards  decided  in  the  case  of  Penn  v.  Crock- 
ett, 7  La.  Ann. ,  848,  when  the  right  of  the  wife, 
which  had  been  made  the  basis  of  the  action  of 
separation  of  property,  was  the  value  of  a  slave 
which  had  been  given  to  the  wife  during  mar- 
riage,and  had  been  alienated  by  the  husband. 
The  court  re-affirmed  the  former  decision  and 
held  that  in  case  of  the  derangement  of  the 
husband's  affairs,  this  was  sufficient  to  author- 
ize a  judgment  of  separation  of  property  in 
favor  of  the  wife.  After  these  repeated  decis- 
ions we  must  consider  the  law  as  settled,  the 
question  being  one  of  the  construction  of  stat- 
utory laws,  involving  no  fundamental  princi- 
ples." 

This  doctrine,  that  a  claim  for  money  or  prop- 
erty on  the  part  of  the  wife,  is  not  necessary  to 
support  a  judgment  of  separation,  was  re -af- 
firmed in  Mock  v.  Kennedy,  11  La.  Ann.,  527, 
where  the  court  say :  "  It  is  sufficient  for  a  mar- 
ried woman  to  prove  that  she  had  the  skill  and 
industry  to  earn  a  separate  livelihood,  which 
she  had  exercised,  whether  as  a  seamstress, 
teacher,  milliner,  or  (as  in  the  case  at  the  bar)  a 
shopkeeper,  is  not  material ;  she  is  entitled,  un- 
der the  humane  spirit  of  our  jurisprudence,  up- 
on proof  of  this  fact,  accompanied  by  proof  of 
the  insolvent  condition  of  her  husband's  affairs, 
to  call  upon  the  court,  by  a  judgment  of  separa-  .  7R41 
tion,  to  protect  the  fruits  and  earnings  ox  he>  1  J 
separate  industry  from  being  squandered  by  her 
husband  or  seized  by  his  creditors. " 

In  Webb  v.  BeU,  24  La.  Ann,  75,  a  judgment 
of  separation,  on  appeal,  was  affirmed,  notwith- 
standing the  petition  of  the  wife  was  opposed 
by  the  husband,  on  the  ground  that  there  was 
neither  allegation  nor  proof  that  the  plaintiff 
had,  at  the  time  of  the  institution  of  the  suit,  a 
separate  trade  or  industry  of  any  kind  from 
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which  she  wiw  deriving  revenue  or  means  inur- 1 
ing  to  her  own  benefit.  The  sole  ground  of  the ' 
judgment  was  the  embarrassed  circumstances 
of  the  husband's  affairs.  The  court  said:  "The 
purpose  sought  by  separation  of  property  and 
dissolution  of  community  in  this  case  seems  to 
be  to  enable  the  wife,  by  the  use  of  her  own 
limited  means  and  those  she  might  obtain 
through  her  relatives,  to  earn  for  herself  and 
child  a  support,  without  having  her  earnings 
fall  into  the  community." 

Thesame  point  was  expressly  decided  in  Meyer 
v.  Smith,  24  La.  Ann.,  168, where  the  only  alle- 
gation in  the  petition,  on  which  the  judgment 
was  based,  was  that,  "Owing  to  the  insolvency 
of  her  husband ,  it  becomes  necessary  for  the  pres- 
ervation of  her  acquisitions, the  education, main- 
tenance and  support  of  herself  and  family,  that 
a  dissol  u  t  ion  of  the  community,  etc. ,  be  decreed. " 

It  is  also  objected  to  the  judgment  of  separa- 
tion that  it  was  by  consent  and,  therefore,  null, 
as  equivalent  to  a  voluntary  separation,  made 
void  by  article  2427,  Civil  Code,  and  that  it  is 
not  supported  by  evidence. 

Both  these  objections  are  met  by  the  case  of 
PovMt  v.  Cook,  28  La  Ann.,  646.  In  that  case, 
as  in  this,  the  husband  consented  that  the  case 
might  be  fixed  and  tried,  but,  as  the  court  then 
said,  "that  did  not  make  it  a  consent  Judgment." 
And  as  to  the  proof  of  the  husband's  insolvency, 
the  court  then  say,  what  may  be  adopted  here, 
it  "is  manifest  from  this  litigation,  if  not  other- 
wise shown." 

It  is  also  urged  that  the  Parish  Court  had  no 
jurisdiction  to  entertain  a  suit  for  separation  of 
property.  No  adjudication  to  this  effect  by  the 
Supreme  Court  of  Louisiana  is  referred  to  by 
counsel;  while,  on  the  contrary,  it  is  tacitly  as- 
r7651  sumed  to  exist,  in  the  case  of  WiUiev.  Ward,  80 
1  La.  Ann.,  1282.  Article  87  of  the  Constitution 
of  the  State,  of  1868,  then  in  force,  prescribes 
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that  Parish  Courts  "Shall  have  exclusive  juris- 
diction in  original  suits  in  all  cases  where  the 
amount  in  dispute  exceeds  one  hundred  dollars 
and  does  not  exceed  five  hundred  dollars."  The 
only  limitation  of  the  jurisdiction  is  as  to  the 
amount  of  money  involved  in  the  controversy, 
and  has  no  relation  to  the  question,  where  the 
suit  is  not  prosecuted  for  the  recovery  of  money 
or  money's  worth. 

It  is  finally  urged  that  the  property  in  con- 
troversy belongs  to  the  community,  notwith- 
standing the  judgment  of  separation.  But,  on 
the  admission  of  the  validity  of  the  sale  to 
Clement,  and  of  the  judgment  of  separation  of 
property,  it  is  impossible  to  maintain  this  posi- 
tion ;  for,  on  that  supposition,  Clement  had  the 
right  to  dispose  of  the  title  to  Madame  Carite, 
precisely  as  to  any  other  person  capable  of  pur- 
chasing. The  sale  was  made  on  credit,  except 
as  to  the  small  sum  of  $1,248.78,  and  it  does  not 
help  the  contention  of  the  counsel  for  the  ap- 
pellee on  this  point  to  admit  what  he  says: '  'That 
every  cent  that  Mrs.  Carite  has  paid  on  account 
of  the  purchase  of  the  plantation  was  simply 
a  part  of  the  profits  of  the  plantation  itself;"  be- 
cause it  is  not  claimed  that  any  portion  of  those 
profits  accrued  prior  to  the  time  when  all  the  in- 
terest which  Carite.or  any  of  his  creditors  subse- 
quent in  right  to  Clement,  ever  had  in  the  prop- 
erty, had  been  devested  by  the  sale  to  him.  Con- 
sequently, it  is  fully  shown  that  the  community 
had  no  claim  to  any  of  the  consideration  paid  by 
Madame  Carite  for  her  purchase. 

Upon  these  grounds,  the  Circuit  Court  should 
have  dismissed  the  bill  of  the  appellee  for  want 
of  equity,  and  for  this  error  the  decree  it  reverted 
and  the  cause  remanded,  with  directions  to  render 
a  decree  (Herniating  the  bill;  and  it  it  to  ordered. 

True  oopy.  Tot:  _  _ 

James  H.  MoKenner,  Clerk,  Sop.  Court,  U.  8. 

10ft  V.  s. 
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